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PPvEFACE 

TO 

THE     THIRD     EDITION. 


The  Second  Edition  of  this  volume  was  published 
in  1871.  In  the  Preface  to  that  edition  I  gave  a 
summary  of  the  principal  historical  events  which  had 
affected  International  Law  during  the  period  between 
the  publication  of  the  First  and  Second  Editions. 

The  notice  of  these  events,  as  well  as  of  those  of  a 
more  subsequent  date,  has  been  incorporated  in  the 
text  of  the  present  edition. 

Among  these  events  may  especially  be  enume- 
rated : — 

(1.)  The  Civil  War  in  the  United  States,  which 
gave  rise  to  questions  as  to  the  inviolability  of  an 
envoy  on  board  a  neutral  ship  on  the  high  seas  ;  as 
to  the  Law  relating  to  blockade,  contraband  priva- 
teering, and  generally  the  responsibility  of  a  Stale 
for  the  acts  of  its  citizens. 

(2.)  The  temporary  opening  of  the  River  St. 
Lawrence. 

(3.)  The  permanent  opening  of  the  Danube. 

(4.)  The  Sound  dues,  and  the  claims  of  Denmark 
with  respect  to  them. 

(5.)  The  Protocol  to  the  Treaty  of  Paris,  1856,  as 
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to  invoking  the  arbitration  of  Friendly  States  pre- 
viously to  a  Declaration  of  War. 

(6.)  The  abolition  of  Domestic  Slavery  in  the 
United  States  (1862.) 

(7.)  The  change  effected  in  the  relations  of  Turkey 
to  Europe. 

(8.)  Negotiations  relative  to  the  Isthmus  of  Suez. 

I  repeat  here,  however,  some  portions  of  the  former 
Preface,  which  relates  to  general  principles  of  Inter- 
national Jurisprudence. 

These  events  have  not  induced  me  to  change  the 
opinions  which  I  have  expressed  as  to  the  cardinal 
principles  of  International  Law.  On  the  contrary, 
I  venture  to  think  that  they  furnish  a  strong  corro- 
boration of  them. 

The  ''  violence,  oppression,  and  sword-law,"  which 
have  prevailed  in  part  of  Europe,  ought  not  to  shake 
conviction  in  the  truth  of  these  principles,  while  on 
the  other  hand  they  are  confirmed  by  the  considera- 
tion of  events  which,  unconnected  with  the  late  war, 
have  happened  during  the  interval  mentioned. 

There  always  have  been,  and  always  will  be,  a  class 
of  persons  who  deride  the  notion  of  International 
Law,  who  delight  in  scoffing  at  the  jurisprudence 
which  supports  it,  and  who  hold  in  supreme  contempt 
the  position  that  a  moral  principle  lies  at  its  root. 

The  proposition  that,  in  their  mutual  intercourse, 
States  are  bound  to  recognize  the  eternal  obligations 
of  justice  apart  from  considerations  of  immediate  ex- 
pediency, they  deem  stupid  and  ridiculous  pedantry. 
They  point  trmmphantly  to  the  instances  in  which 
the  law  has  been  broken  (a),  in  which  might  has  been 

(a)  "  Sed  nimirum  historise  non  tantum  quae  juste,  sed  et  qufe  inique, 
iracunde,  impotenter  facta  suut  memoraut."— GVo^ms,  Be  J.  B.  1.  2,  c. 
xviii.  s.  7. 
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substituted  for  right,  and  ask  if  Providence  is  not 
always  on  the  side  of  the  strongest  battalions.  "  Let 
''  our  strength,"  they  say,  "  be  the  law  of  justice,  for 
"  that  which  is  feeble  is  found  to  be  nothing  worth  "(Z^). 

But  in  truth  these  objections  are  as  old  as  they  are 
shallow  ;  they  leave  untouched  the  fact  that  there  is, 
after  all,  a  law  to  which  States,  in  peace  and  war, 
appeal  for  the  justification  of  their  acts  ;  that  there 
are  writers  whose  exposition  of  that  law  has  been 
stamped  as  impartial  and  just  by  the  great  family  of 
States,  that  they  are  only  slighted  by  those  upon 
whose  crimes  they  have  by  anticipation  passed  sen- 
tence ;  that  Municipal  as  well  as  International  Law 
is  often  evaded  and  trampled  down,  but  exists  never- 
theless, and  that  States  cannot,  without  danger  as 
well  as  disgrace,  depart  in  practice  from  doctrines 
which  they  have  professed  in  theory  to  be  the  guide 
of  their  relations  with  the  Commonwealth  of  Chris- 
tendom. 

The  axiom,  ''  populus  jura  naturae  gentiumque 
'^  violans  suae  quoque  tranquillitatis  in  poster um  re- 
"  scindit  munimenta,"  remains  as  true  to-day  as 
w^hen  it  was  w^ritten  by  its  great  author  two  cen- 
turies ago. 

The  precedents  of  crime  no  more  disprove  the  ex- 
istence of  International  than  of  Civil  Law  (c).  The 
necessity  of  justice  to  the  existence  of  society  is  not 
denied ;  but  it  is  not  more  obvious  than  the  necessity 
of  justice  to  the  intercourse  of  States,  the  society  of 
societies. 

Rulhiere,  speaking  of  the   Russian  and  Austrian 


(b)  Wisdom  of  Solomon,  c.  ii.  v,  11. 

(c)  See,  also,  concluding  remarks  of  the  Third  Volume. 
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intervention  in  the  affairs  of  Poland,  observes :  ''  II 
"  n'y  avait  cependant  pour  cette  invasion  aucun  pre- 
"  texte  legitime.  Les  puissances  de  I'Europe  ayant 
"•  toujours  exerce  entre  elles  le  droit  du  plus  fort  dans 
"  toute  I'etendue  de  sa  barbarie,  cherchent  a  couvrir 
''  leurs  injustices  et  leurs  violences  de  quelque  appa- 
"  rence  specieuse ;  et  a  tous  les  commencemens  de 
''  guerre,  on  voit  eclore  des  volumes  de  sopbismes. 
'^  Ceux  qui  furent  alors  imagines  doivent  d'autant 
'^  moins  etre  passes  sous  silence  qu'ils  ont  eu  dans 
'*  la  suite  les  consequences  les  plus  fatales  "  (d). 

The  whole  question  is  placed  upon  its  true  basis 
by  one  of  the  greatest  masters  of  jurisprudence,  whose 
luminous  treatise  on  the  subject,  though  edited 
in  London,  is  too  little  read  in  this  country. 
*'  Katio  autem  hujus  partis,  et  juris  est,  quia  hu- 
*'  manum  genus  quantum  vis  in  varios  populos,  et 
"  regna  divisum,  semper  habet  aliquam  unitatem 
"  non  soliim  specificam,  sed  etiam  quasi  politicam, 
''  et  moralem,  quam  indicat  natural e  prseceptum 
"  mutui  amoris  et  misericordiae  quod  ad  omnes  ex- 
*'  tenditur,  etiam  extraneos,  et  cujuscumque  rationis. 
"  Quapropter  licet  unaquaeque  civitas  perfecta,  res- 
"  publica,  aut  regnum,  sit  in  se  communitas  perfecta, 
"  et  suis  membris  constans,  nihilominus  quaelibet 
*'  illarum  est  etiam  membrum  aliquo  modo  hujus 
''  universi,  prout  ad  genus  humanum  spectat :  nun- 
"  quam  enim  illa3  communitates  adeo  sunt  sibi  suffi- 
"  cientes  sigillatim,  quin  indigeant  aliquo  mutuo 
"juvamine,  et  societate,  ac  communicatione,  inter- 
"  dum  ad  melms  esse  majoremque  utilitatem :  in- 
"  terdum  vero    etiam    ob    moralem    nccessitatem,  et 

(d)  Rulhiere,  Hist,  de  Folopie,  vol.  i.  pp.  147-8. 
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''  indigentiam,  ut  ex  ipso  usu  constat.  Hac  ergo 
"  ratione  indigent  aliquo  jure,  quo  dirigantur  et 
"  recte  ordinentur  in  hoc  genere  communicationis  et 
^*  societatis.  Et  quamvis  magna  ex  parte  hoc  fiat 
"per  rationem  naturalem :  non  tamen  sufficienter, 
"  et  immediate  quoad  omnia  :  ideoque  aliqua  specialia 
"jura  potuerunt  usu  earumdem  gentium  introduci. 
"  Nam  sicut  in  una  civitate,  vel  provincia  consuetudo 
"  introducit  jus,  ita  in  uni verso  humano  genere  po- 
"  tuerunt  jura  gentium  moribus  introduci.  Eo  vel 
'^  maxime,  quod  ea,  quse  ad  hoc  jus  pertinent,  et 
"  pauca  sunt,  et  juri  naturali  valde  propinqua  et  quae 
"  facillimam  habent  ab  illo  deductionem  adeoque 
"  utilem  et  consentaneam  ipsi  naturae  ut  licet  non  sit 
"  evidens  deductio  tanquam  de  se  omnino  necessaria 
"  ad  honestatem  morum,  sit  tamen  valde  conveniens 
"  naturae,  et  de  se  acceptibilis  ab  omnibus  "  (e). 

The  suggestion  contained  in  the  last  Protocol  to 
the  Treaty  of  Paris,  1856,  that  Christian  States 
should  not  go  to  war  without  previously  attempting 
to  adjust  their  dispute  by  arbitration,  has  remained 
a  dead  letter,  except  perhaps  in  the  case  of  Luxem- 
burg. The  Belligerents  in  the  French  and  Prussian 
war,  and  in  the  Russian  and  Turkish  war,  would  not 
listen  to  the  suggestions  of  such  an  arbitration  ;  though 
Turkey,  aftei^  the  defeat  of  Plevna,  made  some  propo- 
sition of  the  kind. 

The  writer  of  these  pages  is  anxious  to  acknow- 
ledge the  service  which  he  has  derived  from  the  works 
of  his  own  countrymen,  and  from  those  of  the  United 
States  of  North  America  and  the  Continent  of  Europe, 
in  the  compilation  of  these  volumes.     To  the  works 

(e)  Suarez  de  Leg.,  lib.  ii.  cap.  xix.  §  9. 
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of  Ward,  of  Manning,  of  Wheaton,  and  Story,  he  is 
under  great  obligations.     To  various  writers  on  the 
European  Continent,   and  especially  to  the  learned 
PfeifFer,  his  acknowledgments  are  also  due.     He  also 
desires  to  draw  attention  to  the   Spanish  works  of 
Abreu  and  Pando,  particularly  of  the  latter ;  and  to 
the  following  works,  "  Die  Geschichte  und  Literatur 
"  der  Staatswissenschaften,"  by  R.  von  Mohl,  Erlan- 
gen,    1855 ;    an   excellent   essay  by   Mr.  Hurd,    an 
American  jurist,  on  "  Topics  of  Jurisprudence   con- 
''  nected  with  Conditions  of  Freedom  and  Bondage  ;  " 
a  sketch  by  M.  van  Hogendorp,  a  Dutch  jurist,  of  the 
Dutch  School  of  Jurisprudence  founded  by  Grotius  ; 
some  Pamphlets  on  Maritime  International  Law  by 
Professor  Wiirm  of  Hamburg  ;    ''  FUnf  Briefe  tiber 
"die  Fluss-Schifffahrt "  u.  s.  w.,  Leipzig,  1858;  new 
editions   of  Wheaton's   "  Elements    of  International 
"  Law,"  by  Mr.   Lawrence  and  by  Mr.  Dana,  with 
ample  notes  ;  a  new  edition  by  Mr.  Demangeat  of  the 
"  Droit  international  prive  "  by  M.  Fselix  ;  Mancini, 
"Delia   Nazionalita,''  Torino,   1851;  "The  Law  of 
"  Nations,"  by  Sir.  T.  Twiss,  1863;  an  "  Historical  Ac- 
"  count  of  the  Neutrality  of  Great  Britain  during  the 
"  American    Civil   War,"   by    M.  Bernard,   Chichele 
Professor  of  International  Law  at  Oxford,   1870,  a 
work  worthy  of  its  very  learned  author  ;  "  Inaugural 
"  Lecture  on  Albericus  Gentilis,"  by  Professor  Hol- 
land, 1874;  "  Discours  prononce,  par  M.  Franck,  au 
"  college  de  France  dans  la  seance  d'ouverture  de  son 
"  cours.  Be  Droit  de  Nature  et  des  Gens,''  "  Journal 
"  des  Debats,"  Mardi,  December  24,  1872  ;  "  Alberico 
GentiH,"  Speranza,  Roma,    1876 ;  "  The  Papacy  and 
"  Liternational   Law,"  by  Ernest  Nys,   Docteur  en 
Droit,  translation   by  Rev.   P.    A.   Lyons,  London, 
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1879;  ''First  Platform  of  International  Law,"  by- 
Sir  Edward  Creasy,  1876  ;  "  Le  Droit  International," 
by  Calvo,  1870  ;  "  The  Law  of  Domicil,"  by  Dicey, 
1879;  "Das  Internationale  Privat- und  Strafrecht," 
von  Dr.  L.  Bar,  1862;  "  Encyclopadie  der  Rechts- 
"  wissenschaft,"  von  Dr.  Franz  von  HoltzendorfF,  Pro- 
fessor der  Rechte  in  Berlin,  1873 ;  and  to  the  "  Journal 
''  du  Droit  International  Prive  et  de  la  Jurisprudence 
''  comparee,"  fonde  et  publie  par  M.  Edouard  Clunet. 
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PEE  FACE 

TO 

THE    FIRST    EDITION. 


The  necessity  of  mutual  intercourse  is  laid  in  the 
nature  of  States,  as  it  is  of  Individuals,  by  God,  who 
willed  the  State  and  created  the  Individual.  The 
intercourse  of  Nations,  therefore,  gives  rise  to  Inter- 
national Rights  and  Duties,  and  these  require  an 
International  Law  for  their  regulation  and  their 
enforcement. 

That  law  is  not  enacted  by  the  will  of  any  common 
Superior  upon  earth,  but  it  is  enacted  by  the  will  of 
God;  and  it  is  expressed  in  the  consent,  tacit  or 
declared,  of  independent  Nations  (a). 

The  law  which  governs  the  external  affairs  equally 
with  that  which  governs  the  internal  affairs  of  States, 
receives  accession  from  custom  and  usage,  binding  the 
subjects  of  them  as  to  things  which,  previous  to  the 
introduction  of  such  custom  and  usage,  might  have 
been  in  their  nature  indifferent  (b). 

Custom  and  usage,  moreover,  outwardly  express 


(a)  Grot.  Proleg.  ss.  19-25.  "  Omni  autem  in  re  consensio  omnium 
gentium  lex  naturae  putanda  est :  "  Cic.  Tusc.  i.  13. 

{h)  "  Omne  jus  aut  consensus  fecit,  aut  necessitas  constituit,  aut  fir* 
mavit  consuetude," — Dig.  lib.  i.  tit.  iii.  40. 
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the  consent  of  nations  to  things  which  are  naturally^ 
that  is  by  the  law  of  God,  binding  upon  them.  But 
it  is  to  be  remembered  that  in  this  latter  case,  usage 
is  the  effect  and  not  the  cause  of  the  I^aw  (c). 

International  Jurisprudence  has  received  since  the 
civilization  of  mankind,  and  especially  since  the 
introduction  of  Christianity,  continual  culture  and 
improvement;  and  it  has  slowly  acquired,  in  great 
measure  and  on  many  subjects,  the  certainty  and 
precision  of  positive  law. 

There  can  be  few  nobler  objects  of  contemplation 
and  study  than  to  trace  the  gradual  progress  of  this 
jurisprudence — the  steps  by  which  it  has  arisen  from 
a  few  simple  rules  of  natural  law  transferred  from 
individuals  to  States,  to  the  goodly  and  elaborate 
fabric  which  it  now  presents.  The  history  of  this 
progress  has  been  written  by  Ompteda,  Miruss,  and 
Wheaton  {d)  in  a  manner  which  leaves  the  German, 
the  English,  and  the  French  readers  but  little  to  de- 
sire. The  subject  receives  some  further  notice  in  the 
body  of  this  work,  but  the  space  within  which  this 
preface  is  necessarily  confined,  does  not  allow  me  to 
enter  into  details,  which  have  received  a  very  able  ex- 
position from  the  authors  to  whom  I  have  referred ; 
and  I  must  content  myself  with  inviting  the  atten- 
tion of  my  readers  to  the  principal  epochs  of  this 
interesting  and  instructive  portion  of  the  moral  and 
intellectual  history  of  mankind. 

I  propose  to  cast  a  very  rapid  glance  over  the 


(c)  "  Veruntamen  hie  etiam  usus  est  effectus  juris,  non  ipsum  jus, 
quia  hoc  jus  non  ex  usu,  sed  usus  ex  jure  est." — Suarez,  Be  Lege  a  terra 
et  naturali,  ac  Jv,re  Gentium^  1.  i.  c.  xix.  8.      Cic.  de  Off.  1.  u,  5. 

{d)  By  this  author,  hoth  in  English  and  French. 
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principal  Jurists,  whose  labours  have  contributed  to 
raise  the  edifice  of  International  Law,  and  to  conclude 
this  preface  with  some  observations  on  a  subject,  not 
altogether,  it  may  be  hoped,  devoid  of  interest  to  all 
students  of  jurisprudence  and  history,  but  certainly 
not  unworthy  the  attention  of  English  readers — 
namely,  the  growth  and  cultivation  of  the  science 
of  International  Law  in  this  country. 

BEFORE   THE   CHRISTIAN   ^RA. 

It  is  hardly  necessary  to  say  that  the  peculiar  dis- 
pensation under  which  the  Jewish  nation  was  placed, 
and  the  rigidly  prescribed  mode  of  their  dealings  with 
foreign  nations,  render  vain  any  attempt  to  trace  in 
the  history  of  that  people  the  vestiges  of  International 
Jurisprudence  (e). 

The  Egyptians  held  the  persons  of  ambassadors 
sacred  upon  strictly  religious  grounds,  and  it  appears 
to  have  been  not  unreasonably  supposed  that  the 
Egyptian  priests  compiled  a  viritten  jus  feciale^  which 
Pythagoras  transplanted  into  Greece.  Neither  the 
source  nor  the  nature  of  International  Law  can  be 
said  to  have  been  unknown  to  the  Greeks. 

It  was  indeed  a  maxim  of  their  wisest  statesmen  (/) 
that  no  State  could  subsist  without  acknowledging 
the  rights  of  its  neighbours,  and  the  remarkable  in- 
stitution of  the  Amphictyonic  League  approached  to 
the  reality  of  an  international  tribunal,  so  far  as  the 

(e)  Michaelis,  Mosdisches  Recht,  Th.  ii.  Israelitisches  Staatsrecht. 

See  the  treatment  of  David's  ambassador  by  the  King  of  the  Ammon- 
ites.— 2  Samuel,  c.  x. 

(/■)  Waehsmuth,  Jus  Gentium  quale  ohtinuit  a2)ud  Grcecos  (Berol 
1822). 

Vide  post,  pt.  i.  ch.  ii. 

VOL.  I.  a 
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great  republic  of  the  different  States  of  Greece  was 
concerned;  but  the  stranger  with  whom  there  was  no 
alliance  was  an  enemy,  and  all  Treaties  of  peace,  like 
those  formerly  made  between  the  Turks  and  Euro- 
peans, were  for  a  limited  period. 

The  Collegium  and  the  Jus  Feciale  of  the  Romans 
are  the  most  remarkable  instances  of  regard  for  In- 
ternational justice  ever  exhibited  by  any  nation,  and 
the  wonder  is  increased  by  the  reflection,  that  this 
Collegium  was  the  institution  of  a  nascent  State,  which, 
in  its  very  infancy,  laid  down  the  observance  of  right 
towards  other  nations,  as  a  cardinal  principle  of  its 
public  policy. — The  institution  of  the  recuperatores 
also  bears  testimony  to  the  same  political  integrity ; 
how  much,  indeed,  the  practice  of  Rome  in  her  ma- 
turity and  decline  was  at  variance  with  that  principle 
of  her  early  days,  is  well  known. 

But  making,  as  history  compels  us  to  do,  this  ad- 
mission, it  must  be  remembered  that  if  the  Jus  iyiter 
Gentes  ((/),  strictly  speaking,  was  violated  by  the 
practice  of  conquering  Rome,  yet  the  Jus  Gentium 
was  in  reality  established  by  her  compilation  of  Ju- 
risprudence ;  for  in  this  stood  transcribed  eternally, 
if  the  word  were  applicable  to  a  mortal  work,  those 
maxims  of  written  Reason,  those  principles  of  Natural 
Law,  which  not  only  guide  a  State  in  its  conduct 
towards  Individual  Foreigners,  and  are  the  root  of 
Comity^  or  Private  International  Laio,  but  which 
guide  a  State  in  its  conduct  towards  other  States,  and 


(</)  The  expression  of  Lucan  as  to  the  violation  of  the  Laws  of  Embassy 
by  the  Egyptians  is  veiy  remarkable ;  I  do  not  remember  to  have  seen  it 
noticed : — 

"Sed  neque^ws  mundi  valuit,  neque  foedera  sancta 
Gentibus.' — Pharsal.  x.  471-2. 
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which  constitute  the  most  considerable  foundation  of 
Public  International  Justice. 

THE   CHRISTIAN   .^RA    BEB^ORE   GROTIUS. 

We  enter  next  upon  the  Christian  aera.  Great  and 
inestimable  has  been  the  effect  of  the  doctrines  of 
Revelation  upon  the  Jurisprudence  of  Nations,  though 
long  retarded  by  the  evil  passions  both  of  mankind 
generally  and  of  the  governors  of  men  ;  yet  the 
language,  and  the  teaching,  the  system  of  a  represen- 
tation of  different  nations,  the  very  forms  of  the 
assembling  of  the  Councils  of  the  Church,  the  notion 
of  a  common  International  Tribunal,  the  authority  of 
the  Pope  during  ages  steeped  in  intellectual  ignorance 
and  moral  grossness,  contributed  to  preserve  some 
idea  of  the  Duties  and  Rights  of  Nations. 

During  the  earlier  part  of  the  Middle  Ages  the 
Pope  discharged  the  functions  of  International  Judge 
and  Arbitrator  in  the  conventions  of  Christendom. 
The  practice  might  have  been  imperfect,  but  the 
theory  was  sublime.  The  Right  of  the  Pope  to  dis- 
charge these  noble  functions  was  almost  unques- 
tioned before  the  time  of  Boniface  YIIL,  a.d.  1302. 
A  great  change  was  effected  by  the  introduction  and 
prevalence  of  the  doctrine,  that  a  distinction  was  to 
be  taken  between  temporal  subjection  ratione  feudi^ 
and  subjection  in  temporal  matters  ratione  peccati  (Ji). 
In  Ecclesiastical  Law  the  distinction  was  of  little 
avail,  and  easily  evaded,  for  in  the  Middle  Ages  the 
acts  of  an  absolute  irresponsible  prince  were  easily 
brought  within  the  category  of  sin  (ratione  peccati). 


(h)  De  Marca,  De  Concord.  Sacerd,  et  Tniper.  iv.  c.  xvi.  5. 
a  2 
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But  in  International  Law,  the  distinction  was  of  the 
utmost  importance,  for  it  was  now  competent  to 
Princes  to  tell  their  subjects,  that  there  were  cir- 
cumstances under  which  the  Papal  Interdict  was 
unfawful,  and  therefore  invalid.  The  Pope  lost  his 
character  of  International  Judge,  and  retained  but 
for  a  season,  and  with  difficulty,  the  character  of 
International  Arbitrator.  That,  too,  had  disappeared 
before  the  epoch  of  the  Reformation,  though  up  to 
that  period  all  the  foreign  or  international  affairs  of  a 
State  were  considered  and  treated  as  matters  apper- 
taining solely  to  the  prince,  and  with  which  the  people 
had  no  concern. 

It  must  be  remembered  that,  even  in  the  year 
1493,  Ferdinand  and  Isabella  were  confirmed  in  their 
possessions  and  discoveries  in  the  New  World  by  the 
Bull  of  the  Pope,  issued,  as  former  Bulls  had  been, 
ill  virtue  of  his  general  territorial  supremacy  over 
the  whole  world  ;  and  that  as  late  as  the  year  1701 
the  Pope  complained,  in  his  Consistory,  that  Austria 
had  recognized  the  Ruler  of  Prussia  under  his  new 
title  of  King,  "  not  considering  that  it  was  the  ex- 
"  elusive  privilege  of  the  Holy  See  to  make  kings"  (^). 

The  Crusades  introduced  the  principle  of  Interven- 
tion, both  upon  the  general  ground  of  religious  sym- 
pathy, and  upon  the  particular  ground  of  reverence 
for  those  holy  places  which  had  been  the  scenes  of 
our  Lord's  life  and  death — principles  which,  after  the 
lapse  of  five  centuries,  are,  while  I  write  these  pages, 
again  most  powerfully  affecting  the  destinies  of 
Europe.     Though  the  Greek  Empire,  for  many  cen- 


(j)  Lamherhj,  Memuircs,  I.  i.  ooo,  cited  Giinthcr,  ii.  445. 
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turies  before  its  destruction,  occupied  no  position 
which  affects  the  history  of  International  Jurispru- 
dence, yet  the  conquest  of  Constantinople  by  the 
Turks  operated  very  injuriously  upon  the  jus  com- 
mime  of  Christendom  ;  because  thereby  an  important 
portion  of  Christendom  has  been,  up  to  a  very  recent 
period,  exempted  from  its  influence.  Events,  how- 
ever, which  are  now  happening,  the  great  internal 
changes  in  the  habits  and  laws  of  that  extraordinary 
people,  and  their  increasing  connection  with  the 
Christian  States,  are  evidently  preparing  the  way  for 
a  general  diffusion  of  International  justice  among 
nations  of  different  religious  creeds.  During  the 
Middle  Ages,  the  most  remarkable  features  of  Inter- 
national Jurisprudence  are  the  maritime  codes  of 
commercial  towns,  the  institution  of  the  Consulate, 
the  laws  and  customs  of  Embassies. 


^RA  OF  GROTIUS. 

It  is  strange  that  the  admirable  and  luminous 
treatise  of  Suarez  (^),  De  Legihiis  et  Deo  Legislators^ 
is  not  referred  to  by  Grotius  in  his  great  work,  be- 
cause it  appears  from  his  other  writings  that  he  was 
acquainted  (as  indeed  he  could  not'  but  have  been) 
with  the  works  of  this  profound  jurist.  Suarez  cer- 
taiijly  cannot  be  claimed  as  a  fruit  of  the  Eeforma- 
tion,  but  at  that  epoch,  from  whatever  cause,  a  new 
aera  of  International  Jurisprudence  opens  upon  us. 
Streaks  of  light  from  various  countries,  our  own  in- 
cluded, preceded  the  dawn  of  International  Jurispru- 
dence w^hich  appeared  in  the  Ma7'e  Liherum,  of  Grotius^ 


ij^)  Born  1548;  died  1617. 
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published  in  1609  ;  but  its  full  meridian  shone  forth 
in  his  great  work,  De  Jure  Belli  et  Facts ^  which  was 
published  in  1624. 

It  is  scarcely  too  much  to  say,  that  no  uninspired 
work  has  more  largely  contributed  to  the  welfare  of 
the  Commonwealth  of  States.  It  is  a  monument 
which  can  only  perish  with  the  civilized  intercourse 
of  nations,  of  which  it  has  laid  down  the  master  prin- 
ciples with  a  master's  hand.  Grotius  first  awakened 
the  conscience  of  Governments  to  the  Christian  sense 
of  International  duty  (/). 

His  work  has  been  blamed  for  a  want  of  systematic 
arrangement,  and  because  the  examples  which  illus- 
trate the  principles  of  law  are  taken  chiefly  from 
classical  times  and  classical  literature  ;  but  these  de- 
fects were,  in  truth,  necessarily  incident  to  the  parti- 
cular period  at  which  he  wrote.  His  work  was  de- 
fended from  these  charges  by  himself  during  his 
lifetime  (m),  and  since  his  death  has  received  a  vindi- 
cation from  the  pen  of  Sir  James  Mackintosh,  which 
will  not  easily  be  surpassed  (?z). 

I  would  fain  linger  on  the  merits  of  this  famous 
master-builder  of  International  Jurisprudence,  this 
great  legislator  of  the  community  of  States,  but  I  am 
admonished  by  diminishing  space  to  proceed. 


(l)  "  Christianis  placuit P  "  Chi'istianis  in  universum  placuit,^^  ^^  hoc  per- 
fecit  reverentia  Christiance  legis,"  &c. —  Vide  post,  p.  40. 

(m)  In  one  of  his  latest  letters  to  his  brother,  Grotius  says  of  some  one 
who  had  attacked  his  work :  *'  Non  prohat  quod,  in  illis  libris  De  Jure 
Belli  ac  Pads,  utor  Paganorum  dictis:  verum  non  ita  ut  utor,  ut  ilia 
sequi  satis  esse  Christianis  arbitror,  sed  ut  erubescent  Christiani  si  minus 
prsestent."— ^.  Grot.  EpistolcB,  Ep.  646,  p.  920  (ed.  Amstelod.  1687)  ; 
and  see  Proleg.  to  De  Jure  B.  et  P. 

{n)  Lecture  on  the  Lmv  of  Nature  and  Nations. 
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FROM    THE    PEACE    OF    WESTPHALIA,    1648,    TO    THE 
TREATY  OF  UTRECHT,  1713. 

International  Jurisprudence  received  considerable 
cultivation,  a  natural  result  from  the  increased  inter- 
course between  European  nations,  both  in  Europe 
and  in  their  colonies. 

Puffendorf^  in  1672,  published  his  once  admired, 
and  still  celebrated  work,  De  Jure  Naturae  et  Gentium  : 
it  had  the  merit  of  stating  boldly  that  Natural  Law 
was  binding  upon  nations  as  well  as  upon  individuals. 

It  would  indeed  be  hardly  fair  to  say  that  Grotius 
nad  altogether  omitted  Natural  Law  from  the  sources 
of  International  Jurisprudence  ;  but  certainly  Puffen- 
dorf  is  entitled  to  the  merit  of  having  supplied,  by 
greater  precision  of  statement,  a  philosophical  defect 
upon  this  subject  in  the  work  of  his  predecessor.  In 
other  respects,  however,  the  disparaging  opinion  of 
Leibnitz  upon  the  work  of  PufFendorf  has  been  gene- 
rally confirmed ;  it  is,  in  truth,  very  mferior  to  the 
treatise  of  Grotius. 

Leibnitz^  whose  Codex  Juris  Gentium  Diplomaticus 
was  published  in  1693,  manifested  in  his  preface,  and 
in  other  passages  scattered  about  his  works,  a  pro- 
found and  just  acquaintance-  with  the  principles  of 
the  science  which  we  are  considering,  and  left  pos- 
terity for  ever  to  regret  that  the  fuller  prosecution 
of  it  was  swallowed  up  in  the  variety  and  vastness  of 
his  other  studies. 
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THE    INTERVAL    BETWEEN    THE    TREATY    OF 
UTRECHT,  1713,  AND  OF  PARIS,  1763. 

In  1740-43,  Wolffs  a  disciple  of  Leibnitz,  published 
the  fruit  of  his  enormous  labours  in  nine  quarto 
volumes,  Jus  Naturae  Metliodi  Scientifice  Pertrac- 
tatum,  &c.  An  abridgment  of  his  work,  dealing 
separately  with  the  question  of  Jus  Gentium,  sub- 
sequently appeared.  He  prided  himself  on  accurately 
distinguishing  the  Natural  from  the  Voluntary,  Con- 
suetudinary, and  Conventional  Law  of  Nations.  His 
work  had  two  great  defects — the  application  of 
technical  and  mathematical  terms  to  moral  subjects, 
and  the  assumption  of  the  false  hypothesis  that  there 
existed  de  facto  a  great  republic  of  which  all  nations 
were  members.  The  latter  error,  however,  does  not 
in  reality  affect  the  force  of  his  general  position,  and 
exists,  perhaps,  more  in  the  pedantry  of  the  language 
than  in  the  spirit  of  the  argument  which  he  derives 
from  it.  The  work  of  Wolff,  with  all  its  merits — 
and  it  had  many — would  probably  have  been  both 
unread  and  unknown  to  modern  readers,  but  for  his 
abridger  Vattel^  who,  departing  in  some  points  from 
his  original,  has  melted  down  his  ponderous  quartos 
into  the  concise,  readable,  practical,  sensible,  but 
superficial  work,  which  still  retains  its  popularity.  I 
must,  however  reluctantly,  pass  by  Montesquieu. 

Bynhershoeh  ranks  next  to  his  illustrious  fellow- 
countryman  Grotius,  whom  he  delighted  to  call  6 
/Asya^,  and  for  whom,  though  not  unfrequently  dis- 
senting from  his  opinions,  he  entertained  the  reverence 
which   one  great  jurist  naturally  feels  for  another. 
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The  Qacestiones  Juris  Puhlici  appeared  in  1737  ;  — 
this  work,  and  the  two  treatises  by  the  same  author, 
I)e  Dominio  Maris  and  De  Foro  Legatorum^  are 
among  the  most  valuable  authorities  which  this 
science  can  claim. 

THE    INTERVAL    BETWEEN   THE    TREATY    OF    PARIS, 
1763,  AND  THE  FRENCH  REVOLUTION,  1789. 

Italy  furnishes  us  with  Lampredi  and  Galhani ; 
Germany  with  Moser  and  Martens.  The  latter  has 
obtained,  not  undeservedly,  a  place  among  the  classics 
of  International  Law.  But  this  interval  is  chiefly 
memorable  in  its  effect  upon  this  science,  for  the 
event  of  the  independence  of  the  North  American 
Republics,  accompanied  by  the  distinct  recognition 
of  the  authority  and  principle  of  Christian  Inter- 
national Law  in  another  quarter  of  the  globe,  and  by 
a  cultivation  of  that  law  which  has  already  produced 
no  less  eminent  professors  of  it  than  a  Story^  a  Kent^ 
and  a  Wheaton. 

FROM    THE    FRENCH    REVOLUTION,    1789,   TO  THE 
PRESENT  TIME. 

Germany  has  furnished  many  writers  upon  Inter- 
national Law.  Two  appear  to  me  worthy  of  especial 
notice — Klilher^  whose  work,  in  spite  of  leaning  to 
the  doctrines  of  the  Holy  Alliance,  is  of  great  value  ; 
and  Heffter^  who  is  still  enjoying  the  reputation 
which  he  has  acquired, 

England,  to  pass  by  for  the  moment  the  achieve- 
ments of  her  distinct  International  profession,  has 
made  no  mean  contributions  to  the  cultivation  of 
International    Jurisprudence,    in    the    writings    of 
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Bentham^  Ward,  Mackintosh^  Mr,  Manning^  Mr. 
Reddie^  Mr.  Wildrnan,  and  Mr.  Bowyer. 

Private  International  LaiD  (jus  ge^itium)  hsis  greatly 
flourished,  thanks  to  the  transfusion  of  Hertius,  Hu- 
berus,  Rodenburghius,  Yoet,  and  other  Latin  authors, 
into  the  well-arranged  and  carefully-reasoned  works 
of  Story,  Wdchter,  Savigny^  and  Fcelix  ;  of  the  first 
and  the  last  of  these  authors  we  have  but  lately 
deplored  the  death. 

It  will  be  seen  that  I  have  been  compelled  to  omit 
the  mention  of  many  authors,  whom  I  have  consulted, 
whose  names  will  be  found  below  in  the  catalogue  of 
authorities,  and  to  whom  I  owe  a  debt  of  much 
gratitude. 


HISTORY     OF     INTERNATIONAL    JURISPRUDENCE     IN 
ENGLAND. 

It  remams  only  to  invite  attention  to  a  subject 
which,  however  little  known,  is  not  without  interest 
to  the  historian,  the  jurist,  and  the  statesman,  namely, 
the  existence  in  England  of  a  distinct  Bar  for  the 
cultivation  of  International  Jurisprudence  (o). 

It  cannot  be  denied  that  the  Common  Law  of 
England  has  hitherto  been,  to  a  certain  extent,  like 
the  territory  in  which  it  prevails,  of  an  insulated  and 
peculiar  character.  It  must  be  acknowledged  that  it 
has  borrowed  less  than  any  other  State  in  Christendom 
from  the  jurisprudence  of  ancient  and  modern  Rome. 
The  fountains  of  wisdom,  experience,  and  written 
reason,  at  which  the  European  continent  in  former 

(o)  The  following  sketch,  with  slight  alterations,  has  appeared  in  a 
letter  from  the  author  to  Mr.  Gladstone,  published  in  1848. 
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and  America  in  later  times  have  so  largely  drunk, 
were  passed  by  in  England  with  a  hasty  and  scanty 
draught.  The  Gothic  conquerors  of  continental 
Europe  fell  by  degrees  and  from  a  variety  of  causes 
under  the  dominion  of  the  laws  of  the  vanquished. 
"  Capta  ferum  victorem  cepit  "  was  eminently  true 
of  the  restoration  of  the  Civil  Law  during  the  middle 
ages  in  every  country,  but  our  own ;  and  yet,  for 
more  than  three  centuries,  England  had  been  go- 
verned by  the  Civil  Law.  It  is  a  very  remarkable 
fact,  that,  from  the  reign  of  Claudius  to  that  of 
Honorius  (a  period  of  about  360  years),  her  judg- 
ment-seats had  been  filled  by  some  of  the  most 
eminent  of  those  lawyers  {p)  whose  opinions  were 
afterwards  incorporated  into  the  Justinian  compila- 
tions. But  all  germs  of  such  jurisprudence  would 
have  perished  with  every  other  trace  of  civility 
under  the  rude  incursions  of  Saxons  and  Danes,  had 
not  the  tribunals  of  the  clergy  afforded  them  shelter 
from  the  storm  {q).  Occasionally,  too,  some  maxims 
of  the  Roman  Law,  admitted  either  from  their  in- 
trinsic merit,  or  through  the  influence  of  the  clergy, 
enriched  the  then  meagre  system  of  English  law. 
The  Norman  invasion  was  attended  with  a  memorable 
change  in  the  constitution  as  it  then  existed.  The 
Bishop  and  the  Sheriff  had  heretofore  sat  together  in 
the  Court  of  Justice,  administering  with  equal  juris- 
diction the  law  upon  temporal  and  spiritual  offences ; 
by  the  charter  of  William  the  Conqueror,  the  Eccle- 


(j))  Papinian,  Faulus,  and  Ulpian.  Vide  Duck,  Be  Urn  ac  Autor. 
Juris  Romani,  1.  ii.  c.  8,  pars  secunda,  s.  7. 

iq)  Blackstone,  vol.  4.  410 ;  Preface  hy  Dr.  Burn,  to  his  Ecclesiastical 
Laiv ;  Millar's  Historical  View  of  the  English  Government,  vol.  iii.  • 
Burke's  Fragrnent  of  the  History  of  England. 
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siastical  was  separated  from  the  Civil  Court.  This 
division  has  continued  (with  the  exception  of  a  tem- 
porary reunion  in  the  reign  of  Henry  I.)  till  the 
present  period;  the  Ecclesiastical  tribunal  deciding, 
according  to  the  rules  and  practice  of  the  Civil  and 
Canon  Law,  generally,  on  all  matters  relating  to  the 
Church,  to  the  spiritual  discipline  of  the  laity,  and, 
among  other  questions  of  a  mixed  nature,  upon  two 
of  the  most  important  kind,  namely,  the  contract  of 
marriage  and  the  disposition  of  personal  property 
after  death  (r).  It  is  not  necessary  to  dwell  on  the 
original  reasons  for  assigning  these  mixed  subjects  to 
the  jurisdiction  of  the  Spiritual  Courts.  It  was  an 
arrangement  at  the  time  almost  universally  prevalent 
in  Christendom. 

The  Ecclesiastical  Courts,  however,  were  not  the 
only  tribunals  in  which  the  Roman  law  was  adminis- 
tered. In  the  High  Court  of  Admiralty  (s)  (esta- 
blished about  the  time  of  Edward  I.)  and  in  the  Courts 
of  the  Lord  High  Constable  and  the  Earl  Marshal 
(the  Courts  of  Honour  and  Chivalry),  the  mode  of 
proceeding  was  regulated  by  the  same  code. 

The  Courts  of  Equity  also  borrowed  largely,  and 
for  a  long  time  almost  exclusively,  from  the  same 
jurisprudence.  Almost  every  Lord  High  Chancellor 
from  Beckett  to  Wolsey — that  is,  from  the  Conquest 
to  the  Reformation — was  an  ecclesiastic ;  and  it  was 
a  matter  of  course,  that,  like  every  eminent  ecclesiastic 
of  those  days,  he  should  be  well  skilled  in  the  Civil 


(r)  Burn's  Preface,  xvii.  Lyndwood's  Provindale,  pp.  96-7;  261,  316 
(ed.  1679,  Oxford). 

(s)  Blackstone,  vol.  iii.  p.  68;  Millar's  English  Government,  vol.  xi. 
p.  338. 
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and  Canon  Law.  Indeed,  it  was  chiefly  because  they 
were  deeply  versed  in  this  jurisprudence,  though 
partly,  no  doubt,  because  their  general  attainments 
were  far  superior  to  those  of  the  lay  nobility,  that 
the  dignitaries  of  the  Church  were  usually  (t)  em- 
ployed in  the  foreign  negotiations  of  this  period  (u). 
Nor  can  it  be  denied  by  the  most  zealous  admirer  of 
our  municipal  law  that,  during  the  period  which 
elapsed  from  the  reign  of  Stephen  to  Edward  I.,  the 
Judges  of  Westminster  Hall  had  frequent  recourse  to 
the  Justinian  Code  ;  for  in  truth  the  writings  of  Fleta 
contain  many  literal  transcripts  of  passages  taken  from 
the  Digest  and  the  Institutes  (x). 

Lastly,  in  the  Courts  of  the  two  Universities  the 
same  system,  prevailed.  Universities,  which  are  not 
the  least  remarkable  institutions  of  Christendom, 
had  indeed  originally  been  founded  for  the  express 
purpose  of  teaching  this  science,  and  even  in  this 
country,  where  the  feudal  law  so  largely  prevailed, 
had  succeeded  in  kindling  into  a  flame  the  precious 
spark  which   the    schools    of  the   cloisters    and  the 


{t)  nurd's  Dialogues,  Moral  and  Political,  vol.  ii.  p.  183 ;  Duck,  De 
Usu,  Sfc,  Juris  Civilis,  p.  364. 

(u)  By  the  Statutes  of  York  Cathedral  express  provision  is  made  for 
the  absence  of  the  Dean  when  employed  beyond  seas  in  the  service  of  the 
State.  The  Bishop  of  Bristol,  vrho  was  also  Lord  Privy  Seal,  was  one  of 
the  negotiators  of  the  Treaty  of  Utrecht ;  the  last  instance,  I  believe,  of 
the  kind. 

(.i)  Millar,  p.  325 ;  Preface  to  Halifax''  Civil  Law ;  MackintosJis  Law 
of  Nature  and  Nations,  p.  52 ;  Lord  Holt,  12  Mod.  Pep.  p.  482 :  "  Inas- 
much as  the  laws  of  all  nations  are  doubtless  raised  out  of  the  ruins  of 
the  Civil  Law,  as  all  Governments  are  sprung  out  of  the  ruins  of  the 
Roman  Empire,  it  must  be  owned  that  the  principles  of  our  law  are 
borrowed  out  of  the  Civil  Law,  therefore  grounded  upon  the  same  reason 
in  many  things." 


XXX  PREFACE 

learning  of  the  clergy  had  preserved  from  total 
extinction  {y). 

I  pass  now  to  the  epoch  of  the  Reformation.  On 
the  Continent,  where  the  Civil  Law  was  the  basis  of 
all  municipal  codes,  the  study  of  this  science  was 
scarcely,  if  at  all,  affected  by  this  memorable  event. 
In  England  it  was  otherwise.  The  professors  of  the 
Civil  and  the  Canon  Law  belonged  chiefly  to  the 
Ecclesiastical  Courts,  and  were  associated  in  the 
minds  of  the  people  partly  with  the  exactions  (^)  of 
Empson  and  Dudley  in  the  preceding  reign,  and 
partly  with  the  authority  of  the  Pope.  Severe  blows 
were  dealt  at  the  former,  which  were  aimed  solely  at 
the  latter  system. 

"  The  books  of  Civil  and  Canon  Law  were  set 
''  aside  to  be  devoured  with  worms  as  savouring  too 
''  much  of  Popery,"  says  the  learned  AylifFe  in  his 
history  of  the  University  of  Oxford  during  the  Visi- 
tation of  1547  {a).  And  Wood  (6),  after  stating 
''  That  as  for  other  parts  of  learning  at  Oxford,  a 
^'  fair  progress  was  made  in  them,"  observes,  "  The 
"  Civil  and  Canon  Laws  were  almost  extinct,  and 
"  few  or  none  there  were  that  took  degrees  in  them, 
*'  occasioned  merely  by  the  decay  of  the  Church  and 
""  power  of  the  Bishops.'^ 


(</)  See  Lyndwoo^s  Life,  Bioy.  Brit.  Dedication;  Ridley s  Vieiu  of 
Civil  and  Ecclesiastical  Law,  p.  118 ;  Zouche's  Preface  to  his  Treatise  on 
the  Punishment  of  Ambassadors,  ^c,  to  Henry,  Marquis  of  Dorchester  :  et 
vide  infra. 

(z)  Empson  and  Dudley  justified  their  extortions  by  citations  from  the 
Civil  Law.  See  Ilm'd^s  Dialoyues,  Moral  and  Political,  vol.  ii.  p.  211, 
though  they  contain  a  very  superficial  and  very  imperfect  sketch  of  the 
fortunes  of  the  Civil  Law  in  England. 

(a)   Aylife^s  Oxford,  vol.  i.  p.  188. 

(&)  Wood's  Hist,  and  Antiquities  of  the  University  of  Oxford,  vol.  ii. 
b.  i.  s.  Ixxix.  (ed.  Gutch). 
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In  1536,  Thomas  Cromwell,  Chancellor  of  the 
University  of  Cambridge,  Secretary  of  State,  and 
Yice-gerent  of  the  King  in  Spirituals,  was  appointed 
(by  the  King's  seal  used  for  causes  ecclesiastical) 
Visitor  of  that  University  ;  by  the  same  instrument, 
he  promulgated,  in  the  name  of  the  King,  certain 
injunctions,  of  which  the  fifth  was — 

''  That  as  the  whole  realm,  as  well  clergy  as  laity, 
""  had  renounced  the  Pope's  right  and  acknowledged 
"  the  King  to  be  the  supreme  head  of  the  Church,  no 
^'  one  should  thereafter  publicly  read  the  Canon 
"  Law,  nor  should  any  degree  in  that  Law  be  con- 
"  ferred  "  (c). 

About  the  same  time,  or  rather  earlier,  similar  in- 
junctions were  issued  to  the  University  of  Oxford: 
these  are  preserved  in  the  State  Paper  Office,  and  the 
corresponding  injunction  to  the  one  just  mentioned  is 
as  follows  : — 

"  Quare  volumus  ut  deinceps  nulla  lectio  legatur 
''  palam  et  publice  per  Academiam  vestram  totam  in 
"jure  Canonico  sive  Pontificio,  nee  aliquis  cujus  con- 
"  ditionis  homo  gradum  aliquem  in  studio  illius  juris 
"  Pontificii  suscipiat,  aut  in  eodem  in  posterum  pro- 
'^  moveatur  quovis  modo."  These  injunctions  (for 
there  never  was,  as  is  commonly  believed,  any 
statutable  provision  on  the  subject)  underwent  some 
modification  from  the  regulations  of  Edward  YL  In 
1535,  Henry  YIII.  appointed  certain  Yisitors,  the 
chief  of  whom  were  Richard  Layton  and  John  Lon- 
don, LL.D.,  to  visit  the  University  of  Oxford  ;  these 


(c)  Stnjpe^s  Ecclesiastical  Memorials,  vol.  i.  c.  xxix.  App.   No.  Ivii., 
Iviii. ;  Cooper's  Annals  of  the  Universittj  and  Toivn  of  Carnhjidge,  p.  375. 
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Visitors  joined  a  Civil  to  the  Canon  Law  Lecture  in 
every  Hall  and  Inn. 

In  1549,  a  Visitation  of  the  University  of  Cam- 
bridge took  place  under  the  auspices  of  the  Protector 
Somerset.  Bishop  Ridley  was  appointed  to  be  one 
of  the  Visitors,  and  one  of  the  professed  objects  of 
this  Visitation,  according  to  Bishop  Burnet  (c/),  was 
to  ''  convert  some  fellowships  appointed  for  encourag- 
"  ing  the  study  in  Divinity  to  the  study  of  the  Civil 
''  Law;  in  particular,  Clare  Hall  was  to  be  suppressed."  v 
Bishop  Ridley  found  his  task  very  difficult  and  odious, 
and  wrote  to  the  Protector  that,  to  diminish  the 
number  of  divines  went  against  his  conscience. 
Somerset  replied  :  ''  We  should  be  loth  anything 
"  should  be  done  by  the  King's  Majesty's  Visitors 
^'  otherwise  than  right  and  conscience  might  allow 
^'  and  approve ;  and  visitation  is  to  direct  things  for 
^'  the  better,  not  the  worse  ;  to  ease  consciences,  not 
"  to  clog  them  ;  "  and  further,  ^'  my  Lord  of  Canter- 
*'  bury  hath  declared  unto  us,  that  this  maketh  partly 
"  a  conscience  unto  you  that  divines  should  be  di- 
''  minished  ;  that  can  be  no  cause  ;  for  first,  the  same 
'^  was  met  before  in  the  late  King's  time  to  unite  the 
*'  two  Colleges  together,  as  we  are  sure  ye  have  heard, 
^*  and  Sir  Edward  North  can  tell,  and  for  that  cause 
''  all  such  as  were  students  of  the  Law,  out  of  the 
"  newly-created  Cathedral  Church,  were  disappointed 
''  of  their  livings,  only  reserved  to  have  been  in  that 
"  Civil  College.  The  King's  Hall  being  in  a  manner 
*'  all  Lawyers,  Canonists  were  turned  and  joined  to 
''  Michael  House,  and  made  a  College  of  Divines, 
"  wherewith  the  number  of  Divines  was  much  aug- 


{d)  Burnet,  vol.  ii.  pt.  ii.  p.  222. 
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*  mented,  Civilians  diminished.  Now  at  this  present 
'  also,  if  in  all  other  Colleges  where  Lawyers  be  by 
'  the  Statutes  or  the  King's  injunctions,  ye  do  con- 
'  vert  them  or  the  more  part  of  them  to  Divines,  ye 
'  shall  rather  have  more  Divines  upon  this  change 
'  than  ye  had  before.  The  King's  College  should 
'  have  six  Lawyers  ;  Jesus  College  some  ;  the  Queen's 
'  College  and  others,  two  apiece  ;  and,  as  we  are  in- 
'  formed  by  the  late  King's  injunctions,  every  College 
'  in  Cambridge  one  at  the  least.  All  these  together 
'  do  make  a  greater  in  number  than  the  Fellows  of 
'  Clare  Hall  be,  and  they  now  made  Divines,  and 
'  the  statutes  in  that  reformed  Divinity  shall  not  be 
'  diminished  in  number,  but  increased,  as  appeareth, 
'  although  these  two  Colleges  be  so  united.  And  we 
'  are  sure  ye  are  not  ignorant  how  necessary  a  study  that 
'  study  of  Civil  Law  is  to  all  Treaties  with  Foreign 
'  Princes  and  Strangers.,  and  how  few  there  he  at  this 
'present  to  the  King's  Majesty's  service  therein^'  c^x. 

Queen  Elizabeth,  among  the  Statutes  which  she 
promulgated  for  the  University  of  Cambridge,  and 
which  have  been  recently  published  by  Dr.  Lamb, 
enacted  one,  De  Temporibus  Lectionum  et  Libris  prce- 
legendis  (c.  iv.),  in  which  it  is  ordered,  "  Theologicus 
"  praslector  tantum  sacras  literas  doceat  et  profiteatur. 
"  Jiirisconsultus  Pandectas,  Codicem,  vel  Ecclesiastica 
^'  regni  Jura  quae  nos  edituri  sumus  et  non  alia  prge- 
''  leget."  Since  the  reigns  of  Stephen  and  Henry  II,, 
when  Yacarius  first  read  lectures  at  Oxford  on  the 
Civil  Law,  the  Universities  have  made  it  their  legiti- 
mate boast  that  the  study  of  the  Roman  Law  found 
its  shelter  and  encouragement  within  their  pomoeria. 
The  history  of  almost  every  college  will  show  that 

VOL.  I.  b 
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the  promotion  of  this  study  was  an  object  which  its 
founder  had  at  heart.  The  statutes  promulgated 
after  the  Reformation,  during  the  royal  visitations  of 
the  Tudors,  as  has  already  been  shown,  most  care- 
fully provided  for  the  furtherance  of  the  same  end. 
The  statutes  of  Edward  YI.  define  more  closely  the 
knowledge  requisite  for  a  Doctor  of  Civil  Law,  and 
set  forth  the  usefulness  of  such  knowledge  to  the 
Church  and  State,  as  follows  :  "  Doctor  Legum — 
"  Doctor  mox  a  doctoratu  dabit  operam  legibus 
"  Angliae,  ut  non  sit  imperitus  earum  legum  quas 
"  habet  sua  patria,  et  differ entiam  exteri  patriique 
''''juris  noscat,  et  in  solemnibus  comitialibus  quges- 
"  tionibus  unus  qui  id  maxime  certissimeque  sciat 
^'  facere  ad  finem  quaBstionum  quid  in  illis  jus  civile^ 
''  quid  ecclesiastlcum^  quid  regni  Anglice  jus  teneat, 
"  defineat,  determinetque  "  {e). 

In  truth,  the  Universities  were  doubly  interested 
in  the  preservation  of  this  study :  first,  because  the 
statutes,  both  those  of  the  University  and  of  the 
College,  must,  in  cases  of  doubt,  which  not  unfre- 
quently  arise,  receive  their  interpretation  from  the 
Canon  and  Civil  Law ;  the  founders  of  Colleges 
(Chicheley  and  Wykeham  for  example)  were  often 
deeply  versed  in  both  branches  of  jurisprudence,  and 
in  cases  tried  before  the  Visitors  of  Colleges,  many  of 
the  arguments  have  been  drawn  from  these  sources ; 
but,  secondly,  inasmuch  as  the  degrees  conferred  at 


(e)  These  statutes*  are  copied  from  Dr.  Lamb's  book,  but  tbey  are^ 
mutatis  mutandis,  the  same  as  those  given  to  Oxford,  save  that  Oxford 
has  some  post-statuta,  which  Cambridge  has  not. — Twyne's  Collect,  vol.  iv. 
p.  144,  in  Turr.  Schol.  Oxon. ;  LamVs  Documents  from  MS.  Library,  0.  C. 
C.  C,  p.  '[27 ;  see  also  a  similar  statute  of  Elizabeth's,  823. 
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the  Universities  were  the  necessary  passport  to  the 
College  of  Advocates  at  Doctors'  Commons. 

Of  the  five  professorships  (/)  which  Henry  YIII. 
founded  on  the  spoils  of  the  Church,  one  was  insti- 
tuted and  endowed  at  each  University  for  teaching 
the  Civil  Law.  At  Oxford,  the  lay  prebend  of  Ship- 
ton  was  attached  to  the  Professorship,  and  in  Charles 
II. 's  reign  this  endowment  was  expressly  recognized 
and  confirmed  as  an  exception  to  the  general  law  laid 
down  in  the  Statute  of  Uniformity.  The  foundation 
of  these  Professorships  in  some  measure  counter- 
balanced the  injury  which  the  Civil  Law  received  from 
the  discredit  into  which  the  Canon  Law  had  fallen  (g). 
But  this  was  not,  I  think,  the  sole  or  the  principal 
circumstance  which  kept  alive  at  this  time  the  know- 
ledge of  this  jurisprudence. 

About  this  period  a  great  and  important  change  had 
begun  to  take  place  in  the  relations  of  the  European 
communities  towards  each  other,  which  rendered  the 
preservation  of  the  study  of  the  civil  law  of  great, 
and  indeed,  indispensable,  necessity  to  these  islands. 
During  the  reign  of  the  Tudors,  the  English  had  been 
compelled,  by  a  multitude  of  concurring  causes  (far 
too  many  for  enumeration  in  these  pages),  to  abandon 
their  hopes  of  permanent  conquests  in  France ;  never- 
theless, at  this  very  period,  Great  Britain  began  to 
assume  that  attitude  with  respect  to  foreign  Powers 
which,  from  the  days  of  Lord  Burleigh  to  Mr.  Can- 


(/)  Divinity,  Hebrew,  Greek,  Civil  Law,  Medicine,  founded  1540, 
confirmed  1646.  John  Story  appears  to  have  been  the  first  Professor  at 
Oxford  appointed  with  a  fixed  salary. —  Wood,  Hist,  8f  Ant.  of  Oxford^ 
vol.  ii.  pt.  ii.  pp.  840,  869  (ed.  Gutch). 

{g)  Luther  openly  burnt  at  Wittenberg  the  books  of  the  Canon 
Law. — RohertsorCs  Charles  V.  b.  ii, 
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niiio;,  it  has  been  the  constant  endeavour  of  her  wisest 
and  greatest  statesmen  to  enable  her  to  maintam. 
She  became  an  integral  part,  in  spite  of  her  "salt- 
-water girdle"  (A),  of  the  European  system,  and 
daily  more  and  more  connected  her  interest  with  that 
of  the  commonwealth  of  Christendom.  Every  fresh 
war  and  revolution  on  the  Continent,  every  political 
and  religious  movement,  rendered  that  interest 
indissoluble. 

The  closer  the  bond  of  international  intercourse 
became,  the  more  urgent  became  the  necessity  for 
some  International  Law,  to  whose  decisions  all 
members  of  the  commonwealth  of  Christendom  might 
submit.  The  rapid  advance  of  civilization,  bringing 
with  it  an  increased  appreciation  of  the  blessings  of 
peace,  and  a  desire  to  mitigate  even  the  necessary 
miseries  of  war,  contributed  to  make  this  necessity 
more  sensibly  felt.  A  race  of  men  sprang  up,  in  this 
and  in  other  countries,  whose  noble  profession  it 
became  to  apply  the  laws  of  natural  justice  to  nations, 
and  to  enforce  the  sanction  of  individual  morality 
upon  communities.  But  the  application  of  these  laws 
and  sanctions  to  independent  States,  and  still  more 
any  approach  towards  securing  obedience  to  them, 
v/as  no  easy  achievement.  No  one  nation,  it  was 
obvious,  had  any  right  to  expect  another  to  submit 
to  the  private  regulations  of  her  municipal  code ;  and 
yet,  according  to  the  just  and  luminous  observation 
of  Sir  James  Mackintosh,  "In  proportion  as  they 
"  approached  to  the  condition  of  provinces  of  the 
"  same  empire,  it  became  almost  as  essential  that 
"  Europe  should  have  a  precise  and  comprehensive 


(h)   Cymheline,  act  iii.  sc.  1. 
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'^  code  of  the  law  of  nations,  as  that  each  country 
"  should  have  a  system  of  municipal  law  "  (i). 

It  was,  as  has  been  said,  soon  after  the  era  of  the 
Reformation  that  the  science  of  International  Law 
began  to  flourish  on  the  Continent ;  and  it  has  been 
said  that  this  epoch  was  on  the  whole  unfriendly  to  its 
study  in  this  island.  It  remains  to  show  by  what 
means  any  vestiges  of  it  have  been  preserved ;  and 
how  a  profession,  whose  duty  it  was  to  be  "  lawyers 
"  beyond  seas  "  (k),  has  been  maintained  in  these 
islands,  where  honour  and  emolument  have  ever,  with 
few  exceptions,  attended  the  knowledge  and  practice 
of  a  distinct  and  isolated  system  of  municipal  law. 

Long  before  the  Reformation  there  existed  an 
ancient  society  of  Professors  and  Advocates,  not  a 
corporate  body,  but  voluntarily  associated  for  the 
practice  of  the  Civil  and  Canon  Law.  In  1587,  Dr. 
Henry  Hervey,  Master  of  Trinity  Hall  in  the  Uni- 
versity of  Cambridge,  purcliased  from  the  Dean  and 
Chapter  of  St.  Paul's,  for  the  purpose  of  providing  a 
fixed  place  of  habitation  for  this  society,  an  old  tene- 
ment, called  Mountjoy  House,  on  the  site  of  which 
the  College  of  Advocates  at  Doctors'  Commons  now 
stands.  In  this  sequestered  place  the  study  and 
prnctice  of  laws  proscribed  from  Westminster  Hall 
took  root  and  flourished. 

The  Tudors,  who,  with  all  their  faults,  were  un- 
questionably the  most  accomplished  and  lettered  race 
which  as  yet  has  occupied  the  English  throne,  always 
looked  with  a  favourable  eye  upon  civilians,  employed 
them  in  high  offices  of  state,  and  set  especial  value  on 


(i)  Lecture  on  the  Laio  of  Nature  and  Nations,  p.  13. 
[k)  Ayliffes  Parergon  Juris  Canonici,  Introduction. 
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their  services  in  all  negotiations  with  foreign  coun- 
tries. Few,  if  any,  matters  of  embassy  or  treaty 
were  concluded  without  the  advice  and  sanction  of 
some  person  versed  in  the  Civil  Law.  The  enmity  of 
Henry  YIII.  to  the  Canon,  as  has  been  observed, 
materially  injured  the  profession  of  the  Civil  Law  ; 
but  this  was  a  result  neither  contemplated  nor  de- 
sired by  that  monarch.  He  founded,  as  has  been 
said,  a  Professorship  of  Civil  Law  at  both  Universi- 
ties, and  in  many  respects  befriended  the  maintenance 
and  culture  of  this  science.  In  1587,  Albericus 
Gentilis  (/),  an  illustrious  foreigner,  was  appointed  to 

(/)  Alberico  Gentili  was  born  at  Sanginesio  in  the  year  1552,  and 
graduated  as  Doctor  of  Civil  Law  in  the  University  of  Perugia.  Obliged 
to  fly  from  his  native  country  on  account  of  his  sympathies  with  the 
Reformation,  he  arrived  in  1580  in  England,  and  after  acquiring  a  great 
reputation  at  Oxford,  was  appointed  in  1587  to  the  Regius  Professorship 
of  Civil  Law  in  that  University.  In  the  year  following  he  began  the 
publication  of  the  most  important  of  his  numerous  works,  the  De  Jure 
Belli.  In  1605  he  was  appointed  Advocate  for  the  King  of  Spain  in  the 
English  Court  of  Admiralty.  In  1608  he  died  in  London,  and  was  buried 
in  the  churchyard  of  St.  Helen's  Church,  Bishopsgate. 

Considerable  interest  in  his  life  and  writings  has  recently  been  taken 
both  in  Italy  and  in  England.  A  memorial  tablet,  erected  in  St.  Helen's 
Church,  near  the  spot  where  he  and  his  father  were  buried,  was  unveiled 
by  H.  R.  H.  Prince  Leopold  on  the  7th  of  July,  1877.  The  epitaph  on 
the  tablet  is  as  follows : — 

D.  O.  M.  S. 

Alberico  Gentili  Icto  Clara  atque  Prsestanti  Familia  in  Pro  vine: 
Anconitan :  Nato,  Anno  ^tat  xxi  Docturse  Oruamenta  Perusii  Adepto, 
Pauloque  post  in  Nobilissima  Ital.  Civitate  Asculo  Judici,  Aliisque 
Honoribus  Magna  Laude  Perfuncto,  Postremo  Regiae  Acad :  Oxoniensis 
per  xxi  Annos  Legum  Professori,  Plurimis  Editis  Ingenii  Monumentis, 
Celeberrimo  Optimeque  de  Rep :  Merito,  Regiae  Catholicse  Hispan. 
Majestatis  Subditorum  Constituto  (ob  Eximiam  Virtutem  et  Doctrinam) 
Advocato  in  Anglia  Perpetuo,  Hoc  in  Loco  Una  cum  Optimo  et  Claris- 
simo  Patre  D.  Matheeo  Gentili  Carniolse  Ducatus  Archiatro,  Filiolaque 
Dulcissima,  in  Christo  Jesu  Requiescenti  H.  M.  S.  Esthera  Gentilis  de 
Peigni  Mar :  Opt :  Chariss :  et  Honoratiss : 

Obiit  Londoni  Anno  MDCVIII.     D.  xix  Junii  ^tatis  LYIII. 

Epitaphium  hoc   olim   conscriptum,  sed   nunquam   adhuc    n  Lucem 
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the  Professorship  of  Civil  Law  at  Oxford  ;  his  work, 
De  Jure  Belli,  was  in  truth  the  forerunner  of  Grotius. 
According  to  the  emphatic  language  of  the  learned 
Fulbeck,  he  it  was  "  who  by  his  great  Industrie  hath 
'^  quickened  the  dead  body  of  the  civil  law  written  by 
"'  ancient  civilians,  and  hath  in  his  learned  labours 
"  expressed  the  judgment  of  a  great  State,  with  the 
"  soundnesse  of  a  deep  phylosopher,  and  the  skill  of  a 
"  cunning  civilian.  Learning  in  him  hath  showed 
"  all  her  force,  and  he  is  therefore  admirable  because 
''he  is  absolute"  (m). 

During  the  earlier  period  of  the  Tudor  sway  eccle- 
siastics, many  of  them  of  high  renown,  were  advocates 
of  the  civil  law,  but  towards  the  close  of  Elizabeth's 
reign  the  profession  became,  and  has  ever  since  been, 
composed  entirely  of  lay  members  {n).  During 
this  reign  a  nice  question  of  International  Law  was 
raised  in  the  case  of  the  Bishop  of  Ross,  ambassador 
to  Mary  Queen  of  Scots,  and  Elizabeth  submitted  to 
Drurye,  Lewes,  Dale,  Aubrey,  and  Johnes,  advocates 
in  Doctors'  Commons,  that  most  difficult  and  im- 
portant question  as  to  the  propriety  and  lawfulness  of 
punishing  an  ambassador  for  exciting  rebellion  in  the 
kingdom  to  which  he  was  sent.     Civilians  were  also 


Editiim  et  Edaci  Vetustate  pene  Abolitum,  Vivi  Insignissimi  hie  Viciniae 
Tumulati  in  Memoriam,  Quidam  ex  Amatoribus  Jurisprudentiae  et  Libe- 
ralium  Artiiim  Poni  Ouraverunt  Anno  Salutis  MDCCOLXXVII. 

A  new  edition  of  tbe  De  Jure  Belli  has  been  published  at  the  Oxford 
University  Press,  under  the  supervision  of  Dr.  Holland,  the  Ohichele 
Professor  of  International  Law. 

(m)  A  Direction  or  Preparative  to  the  Study  of  the  Law,  f.  266  (Lond. 
1620,  8vo.).     Irving^ s  Introd.  to  the  Civil  Laiv,  s.  97. 

(w)  An  unsuccessful  attempt  was  made  in  Highmore's  case  (8  Easfs 
Reports,  213)  to  obtain  a  mandamus  from  the  archbishop  commanding 
the  Dean  of  the  Arches  to  admit  Dr.  Highmore  a  member  of  the  College 
of  Advocates.     This  was  in  1807. 
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consulted  as  to  the  power  of  trying  (o)  the  unhappy 
Mary  herself;  and  Mr.  Hallam  seizes  on  the  facts, 
with  his  usual  sagacity,  to  demonstrate  that  the 
science  of  International  Law  was  even  at  this  period 
cultivated  by  a  distinct  class  of  lawyers  in  this 
kingdom.  James  I.,  who,  besides  his  classical  attain- 
ments, imbibed  a  strong  regard  for  the  Civil  Law 
from  his  native  country,  protected  its  advocates  to  the 
utmost  that  his  feeble  aid  would  extend  (p).  To 
this  monarch  Sir  Thomas  Ridley  dedicated  his  View 
of  the  Civil  and  Ecclesiastical  Law^  a  work  of  very 
considerable  merit  and  of  great  learning ;  it  had  for 
its  object  to  demonstrate  the  pettiness  and  unreason- 
ableness of  the  jealousy  with  which  the  common 
lawyers  had  then  begun  to  regard  the  civilians,  and 
the  law  which  they  administered  at  Doctors'  Com- 
mons— and  it  appears  to  have  been  by  no  means 
unattended  with  success ;  for  it  was  perhaps  a  con- 
sequence of  this  able  work  that,  about  the  year  1604, 
each  of  the  two  Universities  was  empowered  by  royal 
Charters  to  choose  two  members  to  represent  them  in 
Parliament,  and  by  the  same  Charters  they  were 
admonished  to  select  such  as  were  skilful  in  the 
^'  Imperial  Laws." 

The  reign  of  the  First  Charles  produced  two  civi- 
lians of  great  eminence,  whose  reputation,  especially 


(o)   Constitutional  History,  vol.  i.  pp.  218,  219 ;  Strype,  360-362. 

{p)  Cowell,  who  was  Professor  of  Civil  Law  at  Cambridge,  had  ac- 
quired a  profound  knowledge  of  this  law,  and  had  in  consequence  been 
chosen  Master  of  Trinity  Hall  (an  office  at  this  moment  filled  by  the 
learned  Judge  of  the  Arches),  published  a  dictionary  of  law,  in  imitation 
of  Calvin's  Lexicon  Juridicum^  a  work  of  much  learning,  but  containing 
extravagant  dicta  about  the  king's  prerogative.  James  shielded  him  from 
the  wrath  of  Coke. 
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that  of  the  latter,  was  as  great  on  the  Continent  as  hi 
these  islands — Arthur  Duck  and  Richard  Zouche. 
The  former  steadily  adhered  to  the  fortunes  of  his 
unhappy  sovereign ;  and  his  work,  De  Usu  ac  Autho- 
ritate  Juris  Civilis,  has  never  ceased  to  maintain  its 
deserved  authority.  Zouche,  who  held  several  high 
appointments,  submitted  to  the  authority  of  the  Par- 
liament (r).  In  1653,  the  famous  case  of  the  Por- 
tuguese ambassador  happened  :  Don  Pantaleon  de  Sa, 
having  deliberately  murdered  an  English  subject  in 
London,  took  refuge  in  the  house  of  his  brother,  the 
Portuguese  ambassador.  That  high  functionary  in- 
sisted on  the  exemption  of  his  brother  from  punish- 
ment on  account  of  the  inviolable  character  which  the 
law  of  nations  impressed  upon  the  dwelling  of  an  am- 
bassador. Cromwell,  however,  caused  him  to  be  tried 
before  a  commission  composed  of  Sir  H.  Blunt, 
Zouche,  Clerk,  and  Turner,  Advocates  of  Civil  Law, 
and  others  ;  before  whom  he  was  convicted  of  murder 
and  riot,  and  for  these  offences  was  executed  at 
Tyburn.  On  this  occasion  Zouche  wrote  a  very  able 
and  learned  treatise,  entitled,  A  Dissertation  concern- 
ing the  Punishment  of  Ambassadors  who  transgress  the 
Laws  of  the  Countries  where  they  reside,  &g.  This 
civilian  was  also  the  author  of  several  other  treatises 
on  public  law,  the  most  celebrated  of  which  was  en- 
titled Juris  inter  Gentes  Qucestiones,  a  book  which  is 
to  this  day  of  high  authority  and  constant  reference 
by  all  jurists  both  in  Europe  and  America. 

During  the  reign  of  Charles  IL  various  causes  con- 

(r)  Zouche  had  received  a  patent  from  King  James,  assigning  to  him 
a  stipend  of  40/.  per  annum,  and  all  emoluments  and  privileges  enjoyed 
by  "  Albericus  Gentilis,  Frauncis  James,  and  John  Budden."  A  copy  of 
this  patent  is  to  be  found  in  Rymer's  Fcedera. 
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spired  to  extend  and  strengthen  the  influence  of  the 
Civilians.  The  restoration  of  the  orders  and  disci- 
pline of  the  Church — the  rapid  growth  of  commerce 
and  its  consequences,  augmentation  of  personal  pro- 
perty and  increase  of  shipping — the  creation  of  a 
navy  board  {s)^  and  widely  spreading  relations  with 
foreign  States — the  two  Dutch  wars,  and  the  personal 
merits  of  the  great  Civilian  of  the  day,  Sir  Leoline 
Jenkins — all  contributed  to  produce  this  result. 

"  If,"  says  Sir  Robert  Wiseman,  Advocate-General, 
writing  in  1680,  "  we  look  no  farther  back  than 
"  twenty  years  ago,  we  shall  remember  the  Civil 
''  Law  did  so  far  spread  itself  up  and  down  this 
*'  nation,  that  there  was  not  any  one  county  which 
''  had  not  some  part  of  the  government  thereof 
"  managed  and  exercised  by  one  or  more  of  that  pro- 
*^  fession,  besides  the  great  employment  and  practice 
''  it  had  in  the  Courts  in  London.  So  that  it  being 
"  thus  incorporated,  and,  as  I  may  say,  naturalized 
"  by  ourselves  into  this  Commonwealth,  it  ought  not 
"  to  be  reputed  or  looked  upon  by  us  a  stranger  any 
"  longer  "  {t). 

I  come  now  to  the  last  period,  that  which  elapsed 
between  the  Revolution  of  1680  and  the  present  time. 
During  this  interval  the  profession  of  tlie  Civil  Law 
has  been  sustained  by  a  succession  of  advocates  and 
judges,  who  may  challenge  comparison  with  their 
brethren  of  Westminster  Hall,  and  who  have  done 
good  service  to  the  State,  both  in  her  domestic  tri- 
bunals, in  her  courts  of  the  law  of  nations,  and  in  her 
pacific   intercourse   with   foreign   nations.     Nobody 

(s)    Vide  Pepys^  Memoirs,  passim. 

(t)  The  extract  is  taken  from  a  treatise  called  The  Law  of  Laivs,  or  the 
Excellency  of  the  Civil  Law. 
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acquainted  with  the  history  of  our  country  since  the 
Revolution  can  be  wholly  ignorant  of  Sir  Leoline 
Jenkins,  Sir  George  Lee,  Sir  G.  Hay  (u)^  Sir  William 
Wynne,  Dr.  Lawrence,  and  Lord  Stowell. 

The  biography  of  Sir  Leoline  Jenkins  contains  a 
history  of  the  foreign  affairs  of  this  kingdom  from 
the  breaking  out  of  the  first  Dutch  war  (1664)  to 
the  Peace  of  Nimeguen  (1676-7),  which  he  nego- 
tiated in  concert  with  his  illustrious  colleague.  Sir 
W.  Temple.  He  filled  various  high  offices,  those  of 
Member  of  Parliament,  Judge  of  the  High  Court  of 
Admiralty,  Judge  of  the  Prerogative  Court  of  Can- 
terbury, Principal  of  Jesus  College,  Oxford,  Ambas- 
sador, Secretary  of  State. 

Throughout  the  works  (v)  of  this  great  jurist  are 
scattered  tracts  upon  various  questions  of  Public  and 
International  Law,  rich  in  deep  learning  and  sound 
reasoning,  and  consequently  forming  a  mine  from 
which  all  subsequent  jurists  have  extracted  materials 
of  great  value.  His  acquaintance  with  the  Civil  Law 
was  deep  and  accurate,  as  he  had  opportunities  of 
evincing  upon  several  occasions ;  and  he  often  la- 
mented, we  learn  from  his  biographer,  that  the  Civil 
Law  "  was  so  little  favoured  in  England,  where  all 
*'  other  sciences  met  with  a  suitable  en  courage - 
"  ment "  (x). 

"  His  learned  decisions,"  I  quote  from  the  same 
source  (y),  "  rendered  his  name  famous  in  most  parts 

(w)  Vide  Walpole^s  History  of  Last  Ten  Years  of  George  II.,  vol.  ii., 
for  an  account  of  Dr.  Hay's  eloquence. 

iy)  I  believe  the  Colleges  of  Jesus  and  All  Souls  contain  MSS.  yet 
unpublished  of  Sir  L.  Jenkins,  which,  it  is  to  be  hoped,  will  one  day  see 
the  light. 

{x)  Life  of  Sir  L.  Jenkins,  p.  xi.  preface. 

(y)  lb.  p.  xiii.  and  vol.  ii.  p.  741.    He  advised  the  Duke  of  York  as  to 
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""  of  Europe  (there  being  at  this  time  almost  a  general 
"  war,  and  some  of  all  nations  frequently  suitors  to 
"•  this  Court),  and  his  answers  or  reports  of  all 
"  matters  referred  to  him,  whether  from  the  Lords 
"  Commissioners  of  Prizes,  Privy  Council,  or  other 
"  great  officers  of  the  kingdom,  were  so  solid  and 
"  judicious  as  to  give  universal  satisfaction,  and  often 
"  gained  the  applause  of  those  who  dissented  from 
"  him,  because  they  showed,  not  only  the  soundness  of 
"  his  judgment  in  the  particular  matters  of  his  jprofes- 
**  sion^  hut  a  great  compass  of  knowledge  in  the  general 
''  affairs  of  Europe  and  in  the  ancient  as  well  as 
"  modern  practice  of  other  nations.  Upon  any  ques- 
''  tions  or  disputes  arising  beyond  sea  between  His 
"  Majesty's  subjects  and  those  of  other  Princes,  they 
'^  often  had  recourse  to  Dr.  Jenkins.  Even  those 
**  who  presided  in  the  seats  of  foreign  Judicatures  in 
"  some  cases  applied  to  him  to  know  how  the  like 
"  points  had  been  ruled  in  the  Admiralty  here,  and 
"  his  sentences  were  often  exemplified  and  obtained  as 
"  precedents  there,  &c."  "  For  his  opinion,  whether 
"  in  the  Civil,  Canon,  or  Laws  of  Nations,  generally 
"  passed  as  an  uncontrovertible  authority,  being 
''  always  thoroughly  considered  and  judiciously 
"founded"  {z). 


his  title  to  the  Seigneury  of  Aubign^,  on  the  death  of  the  Duke  of  Rich- 
mond, vol.  ii.  p.  704.  He  advised  upon  the  claim  of  the  Crown  of  England 
to  the  dominion  of  the  narrow  seas  and  the  homage  due  to  her  flag ;  upon 
the  Electoral  Prince  Palatine's  settlement ;  on  the  effect  of  a  settlement 
of  property  made  by  Maurice  Prince  of  Orange ;  as  to  the  succession  to 
the  personal  estate  of  the  Queen  Mother  of  France,  and  on  many  other 
cases  of  great  importance  and  delicacy,  in  which  the  knowledge  of  a 
civilian  and  publicist  was  required.  See  vol.  ii.  pp.  C03,  G73,  674,  709, 
&c. ;  see  also  Temples  Memoirs, 
(z)  P.  xviii. 
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The  Law  which  governs  the  disposition  of  the 
personal  estates  of  intestates,  commonly  called  the 
Statute  of  Distributions  (a),  was  framed  by  Sir  L. 
Jenkins,  principally  upon  the  model  of  the  118th 
Novel  of  Justinian. 

It  was  also  by  the  influence  of  this  distinguished 
member  of  their  body  that,  after  the  Fire  of  Lon- 
don, the  Advocates  of  Civil  Law  obtained  a  share  of 
certain  immunities  enjoyed  by  other  branches  of  the 
Bar.  The  Rescript  of  Charles  IL  on  the  subject 
begins,  ''  Charles  R.  The  Society  of  the  Doctors  at 
''  Civil  Law,  Judges  and  Advocates  of  our  Court 
"  now  settled  at  Doctors'  Commons,  in  London,  hav- 
''  ing  to  their  great  charges  rebuilt  the  same,  &c.  &c. 
"  And  we  knowing  the  usefulness  of  that  profession  for 
"  the  service  of  us  and  our  kingdom  in  many  affairs^ 
''  found  just  cause  to  assert  their  exemption  from 
^'  payment  of  taxes,  burdens,  and  impositions  in  the 
*'  same  manner  as  the  Societies  of  the  Serjeants'  Inn 
"  are  and  have  used  to  be.''' 

The  death  of  Jenkins  happened  soon  after  the 
accession  of  James  1 1.  After  the  abdication  of 
that  Monarch  the  Civilians  were  consulted  upon 
very  nice  question  of  International  Law,  to 
which  reference  is  made  at  length  in  this  work  {h). 
In  the  reign  of  Anne,  Sir  John  Cooke,  a  dis- 
tinguished Civilian,  and  Dean  of  the  Arches,  was 
one  of  the  Commissioners  for  the  Treaty  of  the 
Union  with  Scotland  ;  and  everybody  acquainted 
with  the  Treaty  of  Utrecht  is  aware  that  the  Civilians 
were  continually  consulted  by  the  Crown  upon  the 
framing  of  the    different    Articles    contained    in    it. 

{a)  22  &  23  Oar.  11.  c.  10. 
(6)    Vide  post,  pp.  359,  507. 
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Thus,  the  Queen,  in  her  instructions  to  Lord  Boling- 
broke,  "  whom  we  have  appointed  to  go  to  France," 
speaking  of  the  exchange  or  alienation  of  Sicily  by 
the  House  of  Savoy,  observes,  ''  As  for  the  second 
''  point  which  you  are  to  adjust,  as  far  forth  as  is 
"  possible,  we  have  directed  what  has  been  prepared 
"  by  the  Civilians  upon  this  subject  to  be  put  into 
"your  hand"  (c).  The  reigns  of  the  first  two 
Georges  produced  Sir  George  Paul,  Sir  Henry  Pen- 
rice,  and  the  two  Bettesworths,  Judges  of  great  learn- 
ing and  ability  ;  but  I  pass  on  to  the  date  of  1729, 
when  Sir  George  Lee  first  entered  upon  his  career  of 
distinction.  This  able  Civilian  was  an  active  enemy 
of  Sir  Robert  Walpole  ;  he  was  also  Treasurer  to 
Frederick  Prince  of  Wales,  and  deservedly  venerated 
for  the  learning,  accuracy,  and  clearness  of  his  deci- 
sions in  the  Prerogative  and  Arches  Courts,  in  both 
of  which  tribunals  he  presided  as  Judge.  But  he 
enjoys  also  no  inconsiderable  European  fame ;  for  he 
was  the  principal  composer  of  a  State  Paper  [d)  on  a 
great  question  of  International  Law — the  Answer  to 
the  Memorial  of  the  King  of  Prussia,  presented  to  the 
Duke  of  Newcastle  by  Mr.  Mitchell,  and,  to  borrow 
the  words  of  his  biographer  (e),  "  it  has  universally 
"  been  received  and  acknowledged  throughout  Europe 
''  as  a  correct  and  masterly  exposition  of  the  nature 
"  and  extent  of  the  jurisdiction  exercised  over  the 
"  ships  and  cargoes  of  Neutral  Powers  by  Courts  of 
"  the  Law  of  Nations,  established  within  the  Terri- 


(c)  Bolinghrokes  Correspondence y  vol.  i.  p.  4,  note. 

{d)  It  is  printed  in  the  Collectanea  Juridica. 

(e)  See  Dr.  Phillimore^s  Preface  to  Sir  G.  Lees  Reports,^,  nvi.  See 
also  an  elaborate  panegyric  by  Dr.  Harris,  in  the  Preface  to  his  transla* 
tion  of  the  Institutes  of  Justinian, 
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"  tories  of  belligerent  States.  Montesquieu  charac- 
"  terizes  it  as  reponse  sans  replique^  and  Yattel  terms 
"  it  un  excellent  morceau  du  droit  des  gensT  To  that 
memorial  indeed  another  name  was  affixed,  the  name 
of  one  who  was  not  indeed  a  member  of  the  College  of 
Advocates,  but  who  was  destined  to  be  among  the  few 
luminaries  of  Jurisprudence  in  our  island,  and  able  to 
vie  with  those  which  have  shone  upon  the  Continent 
— of  one  whose  boast  it  was  that  he  had  early  and 
late  studied  the  Civil  Law,  and  who  built  upon  this 
avowed  basis,  and  on  his  knowledge  of  the  writers  on 
Public  Law,  that  goodly  fabric  of  Commercial  Juris- 
prudence which  has  since  indeed  received  addition 
and  ornament,  but  which  owed  its  existence  to  a 
mind  saturated  with  the  principles  of  the  Roman  Law. 
This  great  man  was  then  Mr.  Murray,  afterwards  Lord 
Mansfield.  For  comprehensive  grasp  of  mind,  for 
knowledge  of  general  principles  of  law,  and  of  their 
particular  application  in  various  countries,  this  illus- 
trious magistrate  was  second  only  to  one,  with  the 
mention  of  whom  I  shall  presently  close  my  brief 
notice  of  distinguished  Civilians  (/). 

But,  to  be  historically  correct,  I  should  first  advert 
to  a  circumstance  of  great  importance  in  its  relation 
to  the  history  of  the  Advocates  of  Civil  Law.  Sir 
G.  Lee  died  in  1756;  in  1768  George  III.  granted  to 
this  Society  a  formal  charter,  by  which  it  became  a 
legally  recognized  body  corporate.  The  charter  re- 
cites, that  the  members  of  the  College  at  Doctors' 
Commons  had  devoted  themselves  to  the  study  of  the 
Civil  and  Canon  Law,  and  were  either  advocates  or 


(/)  Want  of  space  compels  me  reluctantly  to  omit  all  mention  of  such 
judges  as  Sir  E.  Simpson  and  Sir  G.  Hay. 
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judges  in  the  Ecclesiastical  and  Admiralty  Courts, 
and  that  they  had  for  ''  centuries  past  formed  a 
''  voluntary  society,"  &c.,  and  prayed  the  King  to  be 
pleased,  by  letters  patent  under  the  great  seal,  ''to 
"  incorporate  them  and  their  successors  by  the  name, 
''  style,  and  title  of  the  College  of  Doctors  of  Law, 
*'  exercent  in  our  Ecclesiastical  and  Admiralty  Courts." 
The  charter  goes  on  to  say  :  ''  We  having  taken 
^'  the  said  petition  into  our  royal  consideration,  and 
"  being  willing  to  give  all  fitting  encouragement  to 
"-  the  said  study,"  &c.,  and  then  proceeds  to  constitute, 
with  every  imaginable  formality  of  expression,  the 
College  a  legal  corporate  society,  with  visitors  and 
power  of  making  bye -laws,  &c. 

I  return  to  the  mention  of  that  Civilian  whose 
reputation  as  a  jurist  overtopped  even  the  great  name 
of  Lord  Mansfield.  In  1779  Dr.  Scott  enrolled  his 
name  among  the  advocates  of  Doctors'  Commons  ; 
he  is  now  better  known  by  his  well-deserved  title, 
Lord  Stowell,  of  whom  it  may  be  indeed  emphatically 
said  that  he  left 

"  Clarum  et  venerabile  nomen 
Gentihusy 

And  the  remainder  of  the  line  is  scarcely  less  his 
due — 

"  Et  multum  nostrae  quod  profuit  urH." 

The  history  of  Lord  Stowell  is  familiar  to  the  pre- 
sent generation.  His  great  natural  endowments — 
his  long  residence  at  the  University- — the  admirable 
use  he  made  of  the  opportunities  which  such  residence 
affords  for  storing  the  mind  with  all  kinds  of  know- 
ledge— his  vast  and  varied  intellectual  attainments 
— the  mature  age  at  which  they  were  brought  into 
the  fray  of  active  life — the  keen  insight  into  human 
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nature — the  judicial  character  of  his  wise,  patient, 
and  deliberative  mind — ^the  marvellous  power  of  lucid 
arrangement,  educing  order  and  harmony  from  the 
most  perplexed  and  discordant  matter — the  clear  and 
beautiful  robe  of  felicitous  language  and  inimitable 
style  which  clothed  all  these  high  attributes — the 
awful  crisis  and  convulsion  of  the  civilized  world 
which  called  for  the  exercise  of  these  powers  in  the 
judgment-seat  of  International  Law  at  the  very  time 
when  he  was  elevated  to  it — the  renown  of  his  decisions 
over  both  hemispheres  (g) — the  great  age  to  which  he 
enjoyed  the  full  possession  of  his  faculties — all  this  is 
matter  of  too  recent  history  to  require  a  more  detailed 
enumeration.  ^'  Testes  vero  jam  omnes  orse  atque 
''  omnes  exterse  gentes  ac  nationes :  denique  maria 
''  omnia  tum  universa,  tum  in  singulis  oris,  omnes 
"  sinus  atque  portus  "  (h).  With  this  justly  venerated 
name  I  close  my  catalogue  of  English  Civilians,  omit- 
ting, not  without  regret,  all  mention  of  Dr.  Strahan, 
the  translator  of  Domat ;  of  Dr.  Harris,  a  Civilian 
of  great  eminence,  the  translator  of  The  Institutes ; 
of  that  learned  and  able  Judge,  Sir  William  Wynne  ; 
and  of  Dr.  Lawrence,  the  well-know^n  friend  of 
Burke.  To  the  latter,  indeed,  ample  justice  has  been 
done  by  Lord  Brougham  in  his  Chai^acters  of  British 
Statesmen  (i). 

I  have  endeavoured  to  give  a  sketch  of  the  fortunes 
of  International  Law  in  this  country,  and  to  illustrate 
them  by  some  comments  on  the  most  distinguished 
disciples  of  that  jurisprudence.     My  sketch  has  been 


(f/)    Vide  passim  the  American.  Reports, 
(h)   Cicero,  pi'o  Lege  Manilia. 
(?)  See  also  Horner^s  Memoirs,  vol.  i. 
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necessarily  meagre  and  imperfect ;  it  would  otherwise 
have  transgressed  the  limits  of  my  Preface ;  and  I 
have  been  compelled,  especiall}^  during  the  latter 
period,  to  pass  by  in  silence  many  English  Civilians 
who  would  have  deserved  commemoration  in  a  larger 
work. 


CONCLUSION. 

In  conclusion,  the  Author  trusts  that,  in  any  judg- 
ment which  may  be  passed  upon  this  work,  it  will 
be  recollected  that  it  is  an  endeavour,  upon  a  larger 
scale  than  has  hitherto  been  attempted  in  England, 
to  reduce,  in  some  measure  at  least,  to  a  system,  the 
principles  and  precedents  of  International  Law  ;  and 
that  this  is  a  task  which  the  very  nature  of  the  ma- 
terials renders  extremely  hard  :  inasmuch  as  it  is  very 
difficult  so  to  arrange  them  as  to  avoid  on  the  one 
hand  a  vague  unsatisfactory  generality,  and  on  the 
other  an  appearance  of  precise  mathematical  accuracy, 
of  which  the  subject  is  not  susceptible. 

The  Author  is  anxious  to  express  a  sincere  hope 
that  others  of  his  fellow  countrymen,  profiting  by 
what  may  be  useful,  avoiding  what  may  be  erroneous, 
supplying  what  may  be  defective  in  his  labours,  may 
by  them  be  stimulated  to  undertake  and  execute  a 
better  treatise  upon  the  same  subject. 

It  is  by  such  gradual  additions  and  painful  accu- 
mulations that  the  edifice  of  this  noble  science  may 
one  day  be  completed,  and  the  Code  of  International 
Jurisprudence  acquire  in  all  its  branches  the  certainty 
and  precision  of  Municipal  Law.  Such  a  result  would 
be  greatly  instrumental  in  procuring  the  general 
recognition  and  ultimate  supremacy  of  Right  in  the 
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intercourse  of  nations,  and,  with  the  blessing  of  God, 
in  hastening  the  arrival  of  that  period  when  the  as- 
piration of  the  Philosopher  and  the  vision  of  the 
Prophet  shall  be  accomplished.  "  Nee  erit  alia  lex 
"  Romse  alia  Athenis  ;  alia  nunc,  alia  posthac,  sed  et 
"  omnes  gentes  et  omni  tempore  una  lex  et  sempiterna 
"  et  immutabilis  continebit."  {Cicero^  De  Re  Publica^ 
1.  3,  c.  22.)  "  Nation  shall  not  lift  up  sword  against 
"  nation,  neither  shall  they  learn  War  any  more." 
(Isaiah,  c.  ii.  v.  4.) 
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Kepresentatives  of  the  United  States  " 
'  an  Act,"  read  "  a  Bill  " 
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Mr.  Morse  observes,  "  was  stricken  out  by 
'-  the  Senate,  which  substituted  the  third 
"  section  of  the  Act  of  Congress,  July  27, 
"  1868;  the  amendment  of  the  Senate  was 
"  concurred  in  by  the  House,  and  the  Act 
"  as  amended  became  the  law  "  {zz) 

Note  z,  line  3,  for  "is  novel,"  read  "would  have  been  novel" 
4j  for  "would  he, '^  read  "  would  have  been" 
zz,  Morse  on  '•  Citizenship  by  Naturalization,"  American  Law 
Register,  Oct.  and  Nov.  1879,  p.  668 
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mani 
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CHAPTER  I. 

INTRODUCTION. 

I.  The  great  community,  the  universal  commonwealth  of 
the  world,  comprehends  a  variety  of  individual  members, 
manifesting  their  independent  national  existence  through  the 
medium  of  an  organised  government,  and  called  by  the  name 
of  States  (a). 

II.  States  in  their  corporate  capacity,  like  the  individuals 
which  compose  them,  are  (subject  to  certain  limitations)  free 
moral  agents,  capable  of  rights,  and  liable  to  obligations  (i). 

(a)  "  Communitas,  quae  genus  hiunanum  aut  populos  complures 
inter  se  coUigat " — "jiu'a  magnse  universitatis." — Grotius,  cle  Jure 
Belli  et  Pads,  Proleg.  17,  23. 

"  Societes,  qui  forment  les  nations — mem"bres  principaux  de  ce  grand 
corps  qui  renferme  tons  les  hommes." — D'Aguesseau,  1.  444  ;  Institution 
du  Droit  jiuhlic,  v.,  vi. 

"  Comme  done  le  genre  liumaine  compose  une  societe  universelle 
divisee  en  diverses  nations,  qui  ont  leurs  gouverneurs  separ^s,"  &c. — 
Domat,  Traite  des  Lois,  ch.  11,  s.  39. 

ih)  Dig.  lib.  v.  tit.  i.  76  :  "  (De  inofF.  testamento)  2'>opidum  eundem  hoc 
tempore  putari,  qui  abliinc  centum  annis  fuisset,  cum  ex  illis  nemo 
nunc  viveret." 

Dig.  lib.  vii.  tit,  i.  ^Q :  "  (De  usufructu)  an  ususfructus  nomine  actio 
municipihus  dari  debeat,  quaesitum  est,  periculum  enim  esse  videbatur 
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III.  States,  considered  in  their  corporate  character,  are  not 
improperly  said  to  have  internal  and  external  relations  (c). 

IV.  The  internal  relations  of  States  are  those  which  sub- 
sist between  governments  and  their  subjects  in  all  matters 
relating  to  the  public  order  of  the  State  :  the  laws  and  prin- 
ciples which  govern  these  internal  relations  form  the  subject 
of  public  jurisprudence,  and  the  science  of  the  publicist — 
jus  gentis  p^ihlicum  {d). 

V.  The  internal  relations  of  a  State  may,  generally  speak- 
ing, be  varied  or  modified  without  the  consent  of  other 
States — aliis  inconsultis  (e). 

ne  perpetuus  fieret  quia  neque  morte  nee  facile  capitis  diminutione 
periturus  est  ...  .  sed  tamen  placuit  dandam  esse  actionem:  unde 
sequens  dubitatio  est  quousque  tuendi  sunt  municipes  ?  et  placuit  centum 
annis  tuendos  esse  municipes,  quia  isjinis  vitce  longcevi  hominis  est.^^ 

The  expression  municipes  is  identical  with  municipiuvi. — Savigny, 
JR.  R.  ii.  249. 

Dig,  lib.  xlvi.  tit.  i.  22  :  "  (De  fidejuss.)  h?eivedit?is  persons  vicefungitur 
sicuti  municipium,  et  curia,  et  societas." 

Dig.  lib.  iii.  tit.  4 :  ''  Quod  cujuscunque  universitatis  nomine  vel 
contra  rem  agatur." — Lib.  i.  s.  1,  2. 

Cod.  lib.  ii.  t.  29  :  "  De  jure  reipublicse :  30,  de  administratione  re- 
rumpublicarum ;  31,  de  vendendis  rebus  civitatis  ;  32,  de  debitoribus 
civitatum." 

Hohhes,  with  his  usual  perspicuity :  "  Quia  civitates  semel  institutae 
induunt  proprietates  hominum  personales." — De  Civ.  c.  14,  ss.  4,  5. 

Pit^ewc^o?/ adopted  this  view. — Ih.  3,  13. 

Wolff,  Trcef. :  "  Enimyero  cum  gentes  sint  personse  morales  ac  ideo 
nonnisi  subjecta  certorum  jurium  et  obligationum." 

"Puis  done  qu'une  nation  doit  a  sa  maniere  a  une  autre  nation  ce 
qu'un  homme  doit  a  un  autre  homme,"  &c. —  Vattel,  Droit  des  Gens, 
liv.  ii.  ch.  1,  s.  3  j  "  Oelle  qui  a  tort  peche  centre  sa  conscience.^' — lb. 
Preli7n.  s.  21. 

(c)  D'Aguesseau,  ib. 

Blume,  Deutsches  Privatrecht,  s.  19  :  "  Der  Staat  .  .  .  als  ideale  Person 
wird  er  zum  lebendigen  Trager  des  gesammten  offentlichen  Rechts.' 

Puchta,  Cursus  de?'  Institutionen,  s.  25,  b.  73,  4. 

{d)  "  The  Law  which  belongeth  unto  each  nation — the  Law  that  con- 
cerneth  the  fellowship  of  alV'~I£ooke7''s  Ecclesiastical  Polity,  b.  i.  s.  16. 

"  Publicum  jus  est  quod  ad  statum  rei  Romanae  spectat,  privatum  quod 
ad  singulorum  utilitatem." —  Uljnan,  Dig.  i.  t.  i.  s.  2,  De  Just,  et  Jure. 

(e)  "  Hoc  autem  non  est  jus  illud  gentium  proprie  dictum :  neque  enim 
pertinet  ad  mutuam  inter  se  societatem,  sed  ad  cuj usque  populi  tran- 


INTRODUCTION.  3 

VI.  But  in  the  great  community  of  the  world,  in  the 
society  of  societies,  States  are  placed  in  relations  with  each 
other,  as  individuals  are  with  each  other  in  the  particular 
society  to  which  they  belong  (/).  These  are  the  external 
relations  of  States. 

VII.  As  it  is  ordained  by  God  that  the  individual  man 
should  attain  to  the  full  development  of  his  faculties  through 
his  intercourse  with  other  men,  and  that  so  a  people  should 
be  formed  (^),  so  it  is  divinely  appointed  that  each  individual 
society  should  reach  that  degree  of  perfection  of  which  it  is 
capable,  through  its  intercourse  with  other  societies. 

To  move,  and  live,  and  have  its  being  in  the  great 
community  of  nations,  is  as  much  the  normal  condition  of  a 
single  nation,  as  to  live  in  a  social  state  is  the  normal  con- 
dition of  a  single  man. 

VIII.  From  the  nature  then  of  States,  as  from  the  nature 
of  individuals,  certain  rights  and  obligations  towards  each 
other  necessarily  spring  ;  these  are  defined  and  governed  by 
certain  laws  (h). 

IX.  These  are  the  laws  which  form  the  bond  of  justice 
between  nations,  "  quas  societatis  humanae  vinculum  conti- 
"  nent "  (i),  and  which  are  the  subject  of  international  juris- 


quillitatem :  unde  et  ab  imo  populo  aliis  inconsidtis  mutari  potuit,"  &c. 
— Grotius,  de  Jure  Belli  et  Pads,  lib.  xi.  ch.  8,  s.  2. 

(/)  "Ex  hoc  jure  gentium  introducta  bella,  discretae  gentes,  regna 
condita^  dominia  distincta." — Diy.  lib.  i.  tit.  i.  s.  5. 

Jus  Gentium,  however,  here  as  elsewhere  in  the  Koman  Law,  means 
Natural  Law. — Grot,  de  J,  B.  et  P.  lib.  ii.  c.  viii.  tit.  i.  26. 

Savigny,  R.  JR.  b.  1,  App. 

Taylor's  Civil  Law,  128. 

{g)  Puchta,  Cursus  der  Institutionen,  i.  s.  25,  b.  73. 

'*  That  Law  which  is  of  commerce  between  grand  Societies,  the  Law 
of  Nations  and  of  Nations  Christian." — Hooker,  ib. 

(A)  "  Si  nulla  est  communitas  quse  sine  jure  conservari  possit,  quod 
memorabili  latronum  exemplo  probabat  Aristoteles ;  certe  et  ilia  quae 
genus  humanum  aut  populos  complures  inter  se  colliget,  jure  indiget." 
—Grot.  Proleg.  23;    Vattel,  Prelim,  s.  11. 

{i)   Grot,  de  Jure  B.  et  P.  1.  ii.  2Q. 
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prudence,  and  the  science  of  the  international  lawyer— >5 
inter  gentes  (J). 

''  The  strength  and  virtue  of  that  law  (it  has  been  well 
"  said)  are  such  that  no  particular  nation  can  lawfully  preju- 
"  dice  the  same  by  any  their  several  laws  and  ordinances, 
"  more  than  a  man  by  his  private  resolutions  the  law  of 
"  the  whole  commonwealth  or  State  wherein  he  liveth  ;  for 
"  as  civil  law,  being  the  act  of  the  whole  body  politic,  doth 
"  therefore  overrule  each  several  part  of  the  same  body,  so 
"  there  is  no  reason  that  any  one  commonwealth  of  itself 
"  should  to  the  prejudice  of  another  annihilate  that  where- 
'^  upon  the  whole  world  hath  agreed  "  (A). 

X.  To  clothe  with  reality  the  abstract  idea  of  justice,  to 
secure  by  law  within  its  own  territories  the  maintenance  of 
right  against  the  aggression  of  the  individual  wrong-doer,  is 
the  primary  object  of  a  State,  the  great  duty  of  each  separate 
society. 

To  secure  by  law,  throughout  the  world  (Z),  the  maintenance 


{j)  It  is  to  the  English  civilian  Zmich  that  we  owe  the  introduction 
of  this  correct  phrase,  the  forerunner  of  the  terms  International  Laiv, 
now  in  general  use. — See  Von  Ompteda,  Litteratur  des  Volkerrechts,  s.  64. 

jyAguesseau  afterwards  adopted  the  phrase  jus  inter  gentes. — Tom.  i. 
444,  521 ;  Instit.  du  Droit  public,  vii.  2'  partie,  1. 

(k)  Hooker,  ib.,  b.  1,  s.  10. 

"  Dicitur  ergo  humana  lex  quia  proxime  ab  hominibus  inventa  et 
posita  est.  Dico  autem  proxitne  quia  primordialiter  omnis  lex  humana 
derivatur  aliquo  modo  a  lege  eterna." — Suarez,  Tractatus  de  Legihus 
et  Deo  legislatore,  c.  3,  p.  12  (ed.  Lond.  1679). 

"  Omnes  populi  qui  legibus  et  moribus  reguntur,  partim  suo  proprio, 
partim  communi  omnium  hominum  jure  utuntur ;  nam  quod  quisque 
populus  ipsi  sibi  jus  constituit,  id  ipsius  proprium  civitatis  est ; 
vocaturque  jus  civile,  quasi  jus  proprium  ipsius  civitatis.  Quod  vero 
naturalis  ratio  inter  omnes  homines  constituit,  id  apud  omnes  perseque 
custoditur :  vocatiu'que  jus  gentium,  quasi  quo  jure  omnes  gentes 
utuntur." — Dig,  lib.  i.  tit.  i.  s.  2. 

(0  "  Dieselbe  Kraft,  welche  das  Recht  hervortreibt,  bildet  auch  den 
Staat,  ohne  welchen  das  Recht  nur  ein  unvollstandiges  Daseyn,  eine 
prekare  Existenz  hatte,  ohne  den  der  gemeine  Wille,  auf  dem  das 
Recht  beruht,  mehr  ein  Wunsch  als  ein  wirklicher  kraftiger  Wille  se}Ti 
wiirde." — Puchta,  Instit,  xi.  27. 

"Dennoch  ist  seine  erste  und  uuabweisliche  Aufgabe  die   Idee   des 
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of  right  against  the  aggression  of  the  national  wrong-doer,  is 
the  primary  object  of  the  commonwealth  of  States,  and  the 
great  duty  of  the  society  of  societies.  Obedience  to  the  law 
is  as  necessary  for  the  liberty  of  States  as  it  is  for  the  liberty 
of  individuals.  Of  both  it  may  be  said  with  equal  truth, 
"  legum  idcirco  omnes  servi  sumus  ut  liberi  esse  pos- 
"  sumus  "  (m). 

XI.  It  has  been  said  that  States  are  capable  of  rights,  and 
liable  to  obligations ;  but  it  must  be  remembered  that  they 
can  never  be  the  subjects  of  criminal  law  {n).  To  speak  of 
inflicting  punishment  upon  a  State,  is  to  mistake  both  the 
principles  of  criminal  jurisprudence  and  the  nature  of  the 
legal  personality  of  a  corporation.  Criminal  law  is  con- 
cerned with  a  natural  person  ;  a  being  of  thought,  feeling, 
and  will.  A  legal  person  is  not,  strictly  speaking,  a  being  of 
these  attributes,  though,  through  the  medium  of  representa- 
tion and  of  government,  the  will  of  certain  individuals  is 
considered  as  the  will  of  the  corporation  ;  but  only  for  certain 
purposes.  There  must  be  individual  will  to  found  the  juris- 
diction of  criminal  law.  Will  by  representation  cannot  found 
that  jurisdiction.  Nor  is  this  proposition  inconsistent  with 
that  which  ascribes  to  States  a  capacity  of  civil  rights,  and 
a  liability  to  civil  obligations.  This  capacity  and  liability 
require  for  their  subject  only  a  ivill  competent  to  acquire  and 
possess  property,  and  the  rights  belonging  to  it.  A  legal  as 
well  as  a  natural  person  has  this  will.  The  greatest  corpo- 
ration of  all,  the  State,  has  this  will  in  a  still  greater  degree 
than  the  minor  subordinate  corporations — the  creatures  of 
its  own  municipal  law.     The  attribute  of  this  limited  will  is 

Rechts  in  der  sichtbaren  Welt  herrscliend  zu  maclien." — Savigny,  R.  JR, 
b.  1,  k.  ii.  s.  9,  25. 

{m)  Cic.  iwo  Cluentio,  53.  "  Der  Staat  ist  die  Anstalt  ziir  Beherrsch- 
iing  des  Reclites  in  einem  bestimmten  Volke,  das  hochste  Reclits- 
iustitut  dieser  Nation." — Kaltenhorn,  Volkerrecht,  259. 

(?i)  Savigny,  JR.  JR.,  2,  94-96,  has  some  excellent  remarks  on  the  ana- 
logous subject  of  the  capacities  and  liabilities  of  corporations  in  a  State. 

See  Pinheiro  Ferreira's  Coynmentaries  on  Vattel,  wherever  the  word 
"punir"  occurs. 
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consistent  with  the  idea  and  object  of  a  legal  person.  But 
the  attribute  of  the  unlimited  will,  requisite  for  the  com- 
mission of  a  crime,  is  wholly  inconsistent  with  this  idea  and 
object. 

The  mistake  respecting  the  liability  of  nations  to  punish- 
ment, which  appears  in  Grotius  and  Vattel,  arises  from 
two  causes :  First,  from  an  indistinct  and  inaccurate  con- 
ception of  the  true  character  of  a  State;  secondly,  from 
confounding  the  individual  rulers  or  ministers  with  that  of 
the  nation  which  they  govern  or  represent.  The  error 
may  be  fairly  illustrated  by  an  analogy  drawn  from  muni- 
cipal law.  Lunatics  and  minors,  like  corporations,  have 
no  natural  capacity  of  acting ;  an  artificial  capacity  is  there- 
fore vested  in  their  representatives,  their  guardians  or 
curators.  The  lunatics  and  minors  are  rendered,  by  the  acts 
of  these  representatives,  capable  of  civil  rights,  and  liable 
to  civil  obligations ;  but  the  possibility  of  their  being  ren- 
dered liable  to  punishment  for  the  vicarious  commission  of 
crime,  is  a  proposition  as  yet  unknown  to  any  human  code 
of  municipal  law.  Justice  and  law  lay  down  the  rule : 
"  Ut  noxa  tantum  caput  sequatur  "  (o).  It  does  not  impugn 
this  doctrine,  to  maintain  that  a  State  may  be  injured  and 
insulted  by  another ;  may  seek  redress  by  war,  or  may 
require  the  deposition  of  the  ruler,  or  the  exile  of  the  repre- 
sentative of  another  State ;  or  may  deprive  a  State  of  its 
territory  wholly  or  in  part.  These  measures  may  be  neces- 
sary to  preserve  its  own  personality  and  existence,  the 
welfare  of  other  States,  and  the  peace  of  the  world,  and  on 
these  grounds,  but  upon  no  other,  they  may  be  defensible. 
These  acts,  when  lawful,  are  acts,  directly  or  indirectly,  of 


(o)  It  is  Lardly  necessary  to  say,  that  the  awful  question  of  God's 
dealing  with  sinful  nations  does  not  enter  into  this  discussion. 

*'Nunquam  curiae  a  provinciarum  rectoribus  generali  condemnatione 
mulctentur,  cum  utique  hoc  et  aequitas  suadeat  et  regula  juris  antiqui,  ut 
noxa  tantum  cajmt  sequatur,  ne  propter  unius  fortasse  delictum  alii  dis- 
pendiis  affligantur."— iV^ov.  Majoriani,  tit.  7 ;  Hugo,  Jus  Civile  Antejust, 
p.  1386,  s.  4  ;  cited  Savi(/m/,  R.  R.  2,  321. 


INTRODUCTION.  7 

self-defence,  not  of  punishment.  It  has  happened,  that 
corporations  have  been  subjected  to  calamities  which  at  first 
sight  resemble  punishments  (/>).  Municipalities  have  been 
deprived  of  their  legal  personality,  or  have  been  stripped  of 
their  honours  and  privileges,  as  regiments  have  been  deprived 
of  their  colours.  But  these  acts,  duly  considered,  are  acts 
of  policy,  not  of  justice  (q). 

We  read  in  Roman  history  of  the  jmnishment  inflicted 
upon  the  city  of  Capua,  which  had  revolted  from  Rome, 
and  become  the  ally  of  Hannibal.  Reconquered  Capua  was 
stained  with  the  blood  of  her  eminent  citizens,  and  disfran- 
chised of  all  her  corporate  privileges  (r).  But  this,  and 
other  less  remarkable  instances  of  the  like  kind  in  Roman 
history,  did  not  purport  to  be,  and  were  not  judicial  applica- 
tions of  criminal  law ;  but  were  rather  acts  of  state  policy, 
intended  to  strike  terror  equally  into  foes  and  subjects  {s). 

A  very  different  principle  appears  in  the  pages  of  Roman 
jurisprudence,  in  which  the  obligation  arising  from  the  com- 
mission of  a  crime — ohligatio  ex  delicto — is  distinguished 
from  the  obligation  arising  from  the  possession  of  a  benefit 
obtained  by  the  commission  of  a  crime — ohligatio  ex  re,  ex 
eo  quod  ad  aliquem  jiervenit  {t).  The  latter,  but  not  the 
former  obligation,  may  bind  a  corporate  body. 

Under  what  circumstances  States  become  responsible  for 
the  guilty  acts  of  their  individual  members  (u)  will  be  con- 


{p)  Savigny,  R.  R.  2,  318. 

(q)  Livy,  lib.  xxvi.  c.  15  :  "  De  supjjltcio  Cainpani,"  &c. 

0.  17  :  "  Quod  ad  sujjplicium,  ad  expetendas^:>cewrts,"  &c. 

(r)  0.  16 :  "  OaBterum  babitari  tantum,  tanquam  urbem,  Oapuam, 
frequentarique  placuit :  corpus  nullum  civitatis,  nee  senatus,  nee  plebis 
concilium,  nee  magistratus  esse ;  sine  consilio  publico,  sine  imperio, 
multitudinem,  nullius  rei  inter  se  soeiam,  ad  consensum  inbabilem  fore." 

(s)  0.  16 :  "  Confessio  expressa  bosti  quanta  vis  in  Komanis  ad  expe- 
tendas  ijcenas  ab  infidelibus  sociis,  et  quam  nibil  in  Annibale  auxilii  ad 
r^jceptos  in  fidem  tuendos  esset." 

{i)  Dig.  xliii.  t.  xvi.  s.  4 :  "  De  vi. — Si  vi  me  dejecerit  quis  nomine 
municipum  in  municipes  mibi  interdictum  reddendum  Pomponius  ait, 
si  quid  ad  eos  pervenit.''^ 

{u)  "  Solere  ^^cew^e  expetendae  causa  bella  suscipi,  et  supra  ostendimus 
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sidered  hereafter.  But  even  in  these  cases  the  State  is  not 
punishable,  though  liable  to  make  compensation  for  the  injury 
which  it  has  sanctioned. 

XII.  Vattel  describes  with  simplicity  and  truth  the  pro- 
vince of  International  Jurisprudence  :  "  Le  droit  des  Gens  " 
(he  says)  "  est  la  science  du  droit  qui  a  lieu  entre  les 
"  Nations  et  les  Etats,  et  des  obligations  qui  repondent  a  ce 
"  droit "  {x). 

The  same  favourite  expounder  of  International  Law  does 
not  hesitate  to  class  among  these  obligations  binding  upon 
the  national  conscience,  the  duty  of  succouring  another 
nation  unjustly  invaded  and  oppressed.  The  fact  that  no 
defensive  alliance  formally  subsists  between  the  two  nations 
cannot,  he  says,  be  alleged  as  an  excuse  for  the  neglect  of 
this  duty  (y).  The  nation  that  renders  the  succour,  is  keeping 
alive  that  benevolent  spirit  of  mutual  assistance,  the  appli- 

et  passim  docent  liistorise  :  ac  plerumqiie  liaec  causa  cum  altera  de  damno 
reparando  conjuncta  est,  quando  idem  actus  et  vitiosus  fuit  et  damnum 
reipsa  intulit,  ex  quibus  duabus  qualitatibus  duse  diversse  iiascuntur 
obligationes." — Orotius,  lib.  ii.  c.  20,  s.  28. 

"  Sciendum  quoque  est,  reges,  et  qui  par  regibus  jus  obtinent,  jus 
habere  j^c^nas  poscendi  non  tantum  ob  injurias  in  se  aut  subditos  suos 
commissas,  sed  et  ob  eas  quse  ipsos  peculiariter  non  tangunt,  sed  in 
quibusvis  personis  jus  naturae  aut  gentium  immaniter  violantibus." — 
lb.  lib.  ii.  c.  20,  s.  40. 

"  Et  eatenus  sententiam  sequimur  Innocentii,  et  aliorum  qui  bello 
agunt,  peti  posse  eos  qui  in  naturam  delinquunt :  contra  quam  sentiunt 
Victoria,  Vasquius,  Azorius,  Molina,  alii,  qui  ad  justitiam  belli  requirere 
videntur,  ut  qui  suscipit  aut  Isesus  sit,  in  se  aut  republica  sua,  aut 
ut  in  eum  qui  bello  impetitur  jurisdictionem  habeat.  Ponunt  enim  illi 
puniendi  potestatem  esse  eiFectum  proprium  jurisdictionis  civilis,  cum 
nos  earn  sentiamus  venire  etiam  ac  jure  naturali,  qua  de  re  aliquid 
diximus  libri  primi  initio.  Et  sane  si  illorum  a  quibus  dissentimus 
admittatur  sententia,  jam  hostis  in  bostem  puniendi  jus  non  habebit, 
etiam  post  juste  susceptum  bellum  ex  causa  non  punitiva :  quod  tamen 
jus  plerique  concedunt,  et  usus  omnium  gentium  confirmat,  non  tantum 
postquam  debellatum  est,  sed  et  manente  bello  ;  non  ex  ulla  jurisdictione 
civili,  sed  ex  illo  jure  naturali  quod  et  ante  institutas  civitates  fuit,  et 
nunc  etiam  viget,  quibus  in  locis  homines  vivunt,  in  familias  non  in 
civitates  distribute" — Ih.  lib.  ii.  c.  20,  s.  40  (4). 

C.  21 :  "  De  communicatione  poenarum.^^ 

{x)  Frelim.  s.  3. 

ly)  lb.  1.  2.  c.  XXV.  ss.  1-7. 
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cation  of  whicli  she  herself  may  one  day  need.  To  perform 
her  duty  to  another  is,  in  truth,  to  strengthen  the  founda- 
tions of  her  own  security ;  and  in  the  case  of  the  nation, 
as  in  the  case  of  the  individual,  duty  and  true  self-love  point 
to  the  same  path  {z). 

The  whole  edifice  of  this  science,  pronounced  by  the  still 
higher  authority  of  Grotius  to  be  the  noblest  part  of 
jurisprudence  («),  may  be  said  to  rest  upon  the  sure  foun- 
dations— first,  of  moral  truth ;  and,  secondly,  of  historical 
fact : — 

1.  The  former  demonstrates  that  independent  communi- 
ties are  free  moral  agents. 

2.  The  latter,  that  they  are  mutually  recognized  as  such 
in  the  universal  community  of  which  they  are  individual 
members  (b). 


(z)  "  Ainsi  quand  un  Etat  voisin  est  injustemeut  attaqiie  par  un 
ennemi  puissant,  qui  menace  de  I'opprimer,  si  vous  pouvez  le  defendre 
sans  vous  exposer  a  un  grand  danger,  il  n'est  pas  douteux  que  vous 
ne  deviez  le  faire.  N'objectez  point  qu'il  n'est  pas  permis  a  un  souverain 
d'exposer  la  vie  de  ses  soldats  pour  le  salut  d'un  etranger,  avec  qui  il 
n'aura  contracte  aucune  alliance  defensive.  II  pent  lui-meme  se  trouver 
dans  le  cas  d'avoir  besoin  de  secours;  et  par  consequent  mettre  en 
vigueur  cet  esprit  d'assistance  mutuelle,  c'est  travailler  aut  salut  de  sa 
propre  nation." — Liv.  ii.  c.  i.  s.  4. 

(«)  Grotius,  Froleg.  32 :  "  In  hoc  opere  quod  partem  jurisprudentise 
longe  nobilissimam  continet." 

A.7'istoteles,  Eth.  lib.  i.  C.  2  :  ' AyanrjTov  fxev  koI  eVi  /xoua  koWlov  de  Kiii 
6eioT€pov  Wv€i  Koi  TToXeo-iv. 

(b)  Domat,  Traites  des  Lois,  c.  xi.  s.  30. 

Kaltenhorn,  Kritik  des  Volkerrechts,  s.  295. 

"  Possunt  autem  gentium  praecepta  ad  unum  principium  revocari, 
quo  quasi  fundamento  suo  nituntur.  Oportet  enim  esse  gentes  vel 
respublicas,  quae  se  invicem  ut  liberas  et  sui  juris  nationes  agnoscunt. 
Hac  agnitione,  sine  qua  jus  gentium  ne  cogitari  quidem  potest,  efficitur, 
ut  illsB  civitates  j^^rsonariwi  ad  instar  habeantur,  quae  non  minus  quam 
singuli  homines  caput  habentes,  suo  jure  utuntur,  et  mutuo  juris 
vinculo  inter  se  junguntur.  Hujus  vinculi  definitio  atque  ponderatio 
juris  gentium  arguraentum  est." — Doctrina  Juris  Philosophica,  ^'c. 
Warnkd7ii(j,  s.  145,  p.  189. 
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CHAPTER  11. 

PLAN   OF    THE   WORK. 

XIII.  A  TREATISE  on  International  Jurisprudence  ap- 
pears to  admit  of  the  following  general  arrangement: — 

1.  An  inquiry  into  the  origin  and  nature  of  the  Laws 
which  govern  international  relations  (leges). 

2.  The  Subjects  of  these  laws.  The  original  and  imme- 
diate subjects  are  States  considered  in  their  corporate 
character. 

3.  The  Objects  of  these  laws.  These  objects  are  Things, 
Kights,  and  the  Obligations  which  correspond  to  them  {Res, 
Jura,  Obligationes). 

4.  Certain  Subjects  of  these  laws  which,  though  only  to 
be  accounted  as  such  mediately  and  derivatively,  yet,  for  the 
sake  of  convenience,  require  a  separate  consideration. 

These  Subjects  of  International  Law  are  the  following 
individuals  who  are  said  to  represent  a  State : — 

1.  Sovereigns, 

2.  Ambassadors, 

Also  another  class  of  public  officers  who  are  not  clothed, 
accurately  speaking,  with  a  representative  character,  but 
who  are  entitled  to  a  quasi  diplomatic  position,  namely — 

3.  Consuls, 

4.  Lastly,  the  International  Status  of  Foreign  Spiritual 
Powers,  especially  of  the  Pope,  requires  a  distinct  considera- 
tion (a). 

XIV.  Public    International    Rights,   like    the   Private 

(«)  Treated  of  in  vol.  ii. 
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Eights  of  an  Individual,  are  capable  of  being  protected  and 
enforced  by  Legal  Means. 

These  Legal  Means  are  of  two  kinds,  aptly  expressed  by 
jurists  as  being  (1)  via  amicabili,  and  (2)  via  facti. 

1.  Negotiation. 


1.  Via  amicabili. 


2.  Arbitration. 

3.  Conference. 

4.  Congress. 
(     1.  Reprisals. 

2.   Via  facti.  \      2.  Embargo. 

I      3.  War  {b). 

When  war  has  actually  begun,  we  enter  upon  ihQJiis  belli, 
which  is  to  be  considered  with  reference  to 

1.  The  Rights  of  Belligerents; 

2.  The  Rights  of  Neutrals— 

''  Sequitur  enim  de  jure  belli :  in  quo  et  suscipiendo,  et 
^' gerejido,et  deponendo,  jus,  ut  plurimum  valet,  et  fides"  (c). 
"  For  the  wars  (as  Lord  Bacon  says)  are  no  massacres  and 
**  confusions,  but  they  are  the  highest  trials  of  right  "  {d). 

Grotius  points  out,  with  his  usual  sound  and  true  philo- 
sophy, the  proper  place,  object,  and  functions  of  war  in  the 
system  of  International  Law  (e) :  "  Tantum  vero  abest  ut 
"  admittendum  sit,  quod  quidam  fingunt,  in  bello  omnia  jura 
"  cessare,  ut  nee  suscij)i  bellum  debeat  nisi  ad  juris  consecu- 
**  tionem,  nee  susceptum  geri  nisi  intra  juris  et  fidei  modum. 
"  Bene  Demosthenes  bellum  esse  in  eos  dixit,  qui  judiciis 
"  coerceri  nequeunt ;  judicia  enim  vigent  adversus  eos  qui 
**  invalidiores  se  sentiunt :  in  eos  qui  pares  sefaciunt  aut  pu- 
"  taut,  bella  sumuntur ;  sed  nimirzim  ut  recta  sint,  non  minori 

(b)  Treated  of  in  vol.  iii. 

(c)  Cicero  de  Rep.  lib.  ii.  c.  14 ;  and  lie  adds,  "  horumqiie  ut  publici 
interpretes  essent  lege  sanximus." 

{d)  Bacon^s  Works,  vol.  v.  p.  884  (ed.  Basil  Montagu). 

(e)  Grotii  Troleg.  25,  de  Jure  Belli  et  Pads:,  though  he  illogically 
displaces  the  treatment  of  it  in  his  great  work,  beginning,  as  indeed  he 
admits,  with  the  end  of  his  subject, 
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''  rcligione  cxerccnda  quam  judicia    exerceri   solent ; "    and 
again,  "  helium  pacts  causa  suscipitur  "  (/" ). 

XV.  When  by  use  of  the  Legal  Means  of  War  the 
Right  has  been  obtained  or  secured,  or  the  Injury  redressed 
— post  juris  consecutionem — the  normal  state  of  peace  is  re- 
established. 

A  consideration  of  the  negotiations  which  precede,  and  the 
consequences  which  follow,  the  Ratification  of  Peace  will 
conclude  that  portion  of  this  work  which  relates  to  Public 
International  Law. 

XVI.  We  have  hitherto  spoken  of  Public  International 
Law  i^jus  publicum  inter  gentes — jus  pads),  which  governs 
the  mutual  relations  of  States  with  respect  to  their  Public 
Rights  and  Duties ;  but,  as  States  are  composed  of  Indi- 
viduals, and  as  individuals  are  impelled  by  nature  and 
allowed  by  usage  to  visit  and  to  dwell  in  States  in  which 
they  were  not  born,  and  to  which  they  do  not  owe  a  natural 
allegiance,  and  as  they  must  and  do  enter  into  transactions 
and  contract  obligations,  civil,  moral,  and  religious,  with  the 
inhabitants  of  other  States,  and  as  States  must  take  some 
cognizance  of  these  transactions  and  obligations,  and  as  the 
municipal  law  of  the  country  cannot,  in  many  instances  at 
least,  be  applied  with  justice  to  the  relations  subsisting  be- 
tween the  native  and  the  foreigner — from  these  causes 
a  system  of  Private  International  Law,  a  ^^jus  gentium 
*'  privatum, ^^  has  sprung  up,  which  has  taken  deep  root 
among  Christian,  though  it  more  or  less  exists  among  all, 
nations. 

The  distinction,  however,  between  the  two  branches  of 
International  Jurisprudence  is  extremely  important.  It  is 
this : — 

The  obligationes  juris  privati  inter  gentes  are  not — as  the 

(/)   Grotius,  de  J.  B.  et  P.  lib.  i.  c.  i.  s.  1. 

"  Le  mal  que  nous  faisons  a  Fagresseur  n'est  point  notre  but :  nous 
agissons  en  vue  de  notre  salut,  nous  usons  de  notre  droit ;  et  1  'agresseur 
est  seul  coupable  du  mal  qu'il  s'attire."—  Vatfel,  liv.  ii.  c.  ii.  s.  18. 

Taylors  Civil  Law,  p.  131. 
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ohligationes  juris  'puhlici  inter  gentes  are — the  result  of  legal 
necessity,  but  of  social  convenience,  and  they  are  called  by 
the  name  of  Comity — comitas  gentium. 

It  is  within  the  absolute  competence  of  a  State  to  refuse 
permission  to  foreigners  to  enter  into  transactions  with  its 
subjects,  or  to  allow  them  to  do  so,  being  forewarned  that 
the  municipal  law  of  the  land  will  be  applied  to  them  {g) ; 
therefore  a  breach  of  comity  cannot,  strictly  speaking,  fur- 
nish a  casus  belli,  or  justify  a  recourse  to  war,  any  more 
than  a  discourtesy  or  breach  of  a  natural  duty,  simply  as 
such,  can  furnish  ground  for  the  private  action  of  one  indi- 
vidual against  another  (Ji). 

For  a  want  of  Comity  towards  the  individual  subjects  of  a 
foreign  State,  reciprocity  of  treatment  by  the  State  whose 
subject  has  been  injured,  is,  after  remonstrance  has  been  ex- 
hausted, the  only  legitimate  remedy  ;  whereas  the  breach  of 
a  rule  of  Public  International  Law  constitutes  a  casus  belli, 
and  justifies  in  the  last  resort  a  recourse  to  war. 

It  is  proposed  to  treat  the  subject  of  Comity  or  Private 
International  Law  next  in  order  to  the  subject  of  Public 
International  Law. 


(<7)  Neyron,  Prindpes  clu  Droit  des   Gens  euro2)eens,  1.  clxxi.  c.  vi. 
s.  177. 

Barheyrac,  Ad  Grotium,  1.  ii.  c.  ii.  s.  13. 
{h)   Vattel,  liv.  ii.  c.  i.  s.  10. 
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CHAPTEE  III. 

SOURCES    OF    INTERNATIONAL    LAW. 

XVII.  It  is  proposed  in  this  chapter  to  trace  the  source 
and  ascertain  the  character  of  those  laws  which  govern  the 
mutual  relations  of  independent  States  in  their  intercourse 
with  each  other. 

XVIII.  International  Law  has  been  said,  by  one  pro- 
foundly conversant  with  this  branch  of  jurisprudence,  to  be 
made  up  of  a  good  deal  of  complex  reasoning,  and,  though 
derived  from  very  simple  principles,  altogether  to  comprise 
a  very  artificial  system  («). 

XIX.  What  are  the  depositories  of  this  reasoning  and 
these  principles  ?  What  are  the  authorities  to  which  refer- 
ence must  be  made  for  the  adjustment  of  disputes  arising 
upon  their  construction,  or  their  application  to  particular 
instances  ?  What  are  in  fact  the  fountains  of  International 
Jurisprudence — "dijudicationum  fontes?" — to  borrow  the 
just  expression  of  Grotius.  These  are  questions  which  meet 
us  on  the  threshold  of  this  science,  and  which  require  as 
precise  and  definite  an  answer  as  the  peculiar  nature  of  the 
subject  will  permit  (5). 

XX.  Grotius  enumerates  these  sources  as  being  '^  ipsa 
natura,  leges  divince^  mores,  et pacta  "(c). 

(a)  Lord  Stoiuell :  The  Hurtige  Kane,  3  C.  Hob.  Adm.  Rej).  326. 

(5)  Arist.  Eth.  lib.  i.  c.  3 ;  IleTratSev/xei/ou  yap  eariv,  eVt  too-ovtov 
TaKptlBes  eVt^J^Tf  tv  kuB^  eKaarov  yivos,  €(j)'  oaov  rj  tov  Tvpayycaros  (fivais  ini- 
de;(erat  •  irapaTrXr^cnov  yap  cpaiveraL,  padrjixariKov  re  TriOavoXoyovPTOS  otto- 
bix^a-BaL,  Ka\  prjTopiKov  dnobeL^eLs  aTratTelv. 

(c)  Prolegom.:  "By  tlie  Law  of  Nature  and  Nations  and  by  the 
Law  Divine,  which  is  the  perfection  of  the  other  two."— Zor<^  Bacon,  Of 
an  Holy  War. 


SOURCES    OF    INTERNATIONAL    LAW.  15 

In  1753^  the  British  Government  made  an  answer  to  a 
memorial  of  the  Prussian  Government  {d)  which  was  termed 
by  Montesquieu  reponse  sans  replique  (e),  and  w^hich  has 
been  generally  recognized  as  one  of  the  ablest  expositions  of 
international  law  ever  embodied  in  a  state  paper.  In  this 
memorable  document,  "  The  Law  of  Nations  "  is  said  to  be 
'^  founded  upon  justice,  equity,  convenience,  and  the  reason 
^^  of  the  thing,  and  confirmed  by  long  usage." 

XXI.  These  tw^o  statements  may  be  said  to  embrace  the 
substance  of  all  that  can  be  said  on  this  subject.  An  attempt 
must  now  be  made  to  examine  in  detail,  though  not  precisely 
in  the  same  order,  each  of  the  individual  sources  set  forth  in 
the  foregoing  citations. 

XXII.  Moral  persons  are  governed  partly  by  Divine  Law 
(leges  divince),  which  includes  natural  law — partly,  by  posi- 
tive instituted  human  law,  which  includes  written  and  un- 
written law  or  custom  (^jus  scriptum,  non  scripturriy  con- 
suetudo). 

States,  it  has  been  said,  are  reciprocally  recognized  as 
moral  persons.  States  are  therefore  governed,  in  their 
mutual  relations,  partly  by  Divine,  and  partly  by  positive  law. 
Divine  Law  is  either  (1)  that  which  is  written  by  the  finger 
of  God  on  the  heart  of  man,  when  it  is  called  Natural  Law ; 
or  (2)  that  which  has  been  miraculously  made  known  to 
him,  when  it  is  called  revealed,  or  Christian  law  (/). 

XXIII.  The  Primary  Source,  then,  of  International  Juris- 
prudence is  Divine  Law.  Of  the  two  branches  of  Divine  Law 
which  have  been  mentioned,  natural  law,  called  by  jurists 

jus  primarinm,  is  to  be  first  considered.     "  In  jure   gen- 
"tium"(^),  Grotius  says,  "jus  naturae  includitur;"  and, 
again,  "jure  jt?r2?726>  gentium  quod  et  naturale  dicitur." 
All  civilized  heathen  nations  have  recognized  this  law  as 

(d)  Cabinet  of  Scarce  and  Celebrated  Tracts,  1  vol.  (Edinburgh). 

(e)  Lett?-es  persanes,  liv.  xlv. 

(/)  Arist.  Eth.  lib.  v.  c.  7.     St.  Paul's  Ep.  to  the  Romans,  ii.  14,  15. 
{g)  Mare  Liberum,  lib.  v. ;  Merlin,  Hep.  de  Jurisjn:  torn.  v.  p.  291. 
"  Hanc  autem  qusestionem  ad  jus  Natures  ideo  retulimus,  c[uia  ex  historiis 
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binding  upon  themselves  in  their  internal  relations.  They 
called  it  the  unwritten,  the  innate  law — the  law  of  which 
mortals  had  a  Divine  intuition  (A) — the  law  which  was 
begotten  and  had  its  footsteps  in  heaven,  which  could  not 
be  altered  by  human  will  {i),  which  secured  the  sanctity 
of  all  obligations — the  law  which  natural  reason  has  rendered 
binding  upon  all  mankind  [k). 

XXIV.  It  has  been  often  said  that  the  civilized  heathen 
nations  of  old,  the  Greeks  and  Komans,  recognized  no  such 
law  in  their  external  relations ;  that  is,  in  their  intercourse 
with  themselves  or  with  other  nations.  But  this  conclusion 
is  founded  on  slender  and  insufficient  premises,  chiefly  upon 
the  absence  of  distinct  treatises  on  the  subject,  on  the  want 
of  a  distinct  phrase  expressing  the  modern  term  international 
law — on  the  etymological  meaning  of  words — on  the  use  of 
'^  jus  gentium  ^^  in  the  repositories  of  Koman  law,  as  an 
expression  identical  with  jus  natures — and  on  the  practical 
contempt  for  the  law,  exhibited  in  the  unbounded  ambition 
and  unjustifiable  conquests  of  ancient  Rome. 

XXV.  Nevertheless,  we  know  that  Aristotle  passed  a 
severe  censure  upon  those  nations  who  would  confine  the 
cultivation  of  justice  within  the  limits  of  their  own  territories 
and  neglect  the  exercise  of  it  in  their  intercourse  with  other 
nations  (Z).     Thucydides  [ni)  prefers  the  same  charge  against 

nihil  comperire  potuimus  ea  de  re  jure  volimtario  gentium  esse  constitu- 
tum." — Grot.  1.  iii.  v.  5. 

(A)  Arist.  Rhet,  b.  i.  C.  18  :  "ibiov  fxev  rbv  eKcicrTois  aypia-ixevov  npos 
avTovs'  KoX  TOVTOV  Tov  fxev  aypa(f)ov,  rov  be  yeypappivov.  Koivov  Sc  tov 
Kara  (pvcriv  eari  yap,  b  pavrevovrai  ri  TravTes,  cfivcrei  koivov  diKaiov  /cat 
tidiKov,  KCLV  prjdepia  kolvcovlu  irpos  aXXr}\ovs  ^,  prjde  a-vvdrjKT]. 

(«)  Soph.  Antiff.  v.  450-7 ;  vxj/iTrobes  vopoi,  (Ed.  Tyr.  866, 

ih)   Cic.  Pro  Milone,  3 ;  De  Rep.  1.  iii.  c.  22. 

ij)  AvToX  pev  yap  nap'  avro'is  to  diKaicos  (ipKeiv  ^rjTOixn,  npos  de 
Tovs  (iXKovs  ovbev  peXei  tS)v  SiKaicov. — Polit.  lib.  vii.  C.  2.  And  when 
he  is  discussing  the  different  ends  of  different  kinds  of  oratory,  and 
observing  that  the  speaker  in  the  public  assembly  dwells  on  the  inex- 
pediency and  not  the  immorality  of  a  particular  course  of  action :  • 
(OS  8'  ovK  libiKov  TOVS  dcTTvyeiTovas  KaTa8ov\ova6ai,  Koi  tovs  prjdh 
ddiKovvras,  ttoWcikis  ovBev  (ppovTiCovaiv. — Rhet,  tom.  i,  C.  3. 

(?n)  Hist.  lib.  v. 
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the  Laceda3monianSj  which  is  repeated  by  Plutarch  (n)  ; 
and  we  find  Plato  demanding  {o),  with  indignation,  whether 
it  was  reasonable  to  suppose  that  any  society  could  flourish 
which  did  not  respect  the  rights  of  other  societies.  We 
find  Euripides  speaking  of  the  natural  equality  of  rights 
as  binding  city  to  city,  and  ally  to  ally  (/?).  We  find 
Themistocles  claiming  the  right,  '^  communi  jure  gentium^ 
of  placing  Athens  in  a  state  of  defence  {q).  We  find 
that  the  rights  of  embassy  were  respected — that  treaties 
were  ratified  by  solemn  sacrifices  (r),  and  placed  under 
the  especial  care  of  the  deities,  who  avenged  violated 
faith.  We  read  of  the  memorable  Amphictyonic  league, 
which  constituted  the  tribunal  of  public  international  law 
for  the  different  States  of  Greece.  These  and  other  historical 
facts  demonstrate  that  the  application  of  the  principles  of 
natural  justice  to  international  relations,  however  imperfectly 
executed,  and  though  never  reduced  to  a  system,  was  not 
unknown  to  Greece. 

XXVI.  We  are  led  with  yet  more  certainty  to  this 
conclusion  with  respect  to  Kome,  by  the  consideration  of  two 
remarkable  institutions  which  existed  there : — 1.  The  Col- 
legium Fecialium,  with  the  Jus  Feciale  (s),  which  could  not 
be  better  translated  than  by  the  words  "  Public  International 


(w)  Plutarch,  Vita  Agesilai. 

(o)  HoKiv  (f)airjs  av  adiKOV  eivac  kol  aKkas  rroXeis  imxcipe'iv  dovXovcrOai 
ddiKOis  Koi  KaradedovXcoo-dai,  rroXXas  de  kol  vcf)'  cavrfj  exeiv  dovXaxrafxevrjv ;  Hcbs 
yap  ovK  ;  ecpij  .  .  .  aXXa  drj  koI  rode  poi  xapicraL  kol  Xeye  •  boKcis  av  rj 
TToXiv,  7]  arTparonedov,  fj  XrjaTas,  rj  KXirrras,  rj  aXXo  rt  Wvos,  6 era  Koivfj  erri 
ri  € px^Tai  ddLKcos,  TTpd^ai  av  tl  dvvacrOaL  el  dSiKolev  dXXrjXovs'^  Ov  drjraf  ■q 
b'  OS.  Tl  8'  el  fxr)  dbiKolev ;  ov  pdXXov ;  Udvv  ye,  k.t.X. — De  Hep.  lib.  i.  22-3. 
(p)  Ketvo  KaXXiov,  reKVOv, 

IcrorrjTa  Tipqv,  rj  <^iXovs  del  (^IXois 
TToXets  re  TToXecn  (Tvp,p,dxovs  re  o-vp,fidxots 
^vvbel,  TO  yap  'iuov  vofiifiov  dv6pa>Trois  e(f)v, 

PhcenisscB,  635. 
(q)  Cornelius  Nepos,  Vita  Themistoc. 
(r)  Livy,  1.  xxiv. 

(s)   Zouch's  Treatise   on  International   Law  is    entitled   "De  Jure 
Feciali,  sive  de  Jure  inter  Gentes." 
VOL.  I.  0 
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f'  Law."  2.  The  institution  of  the  Recuperatores,  with  the 
doctrine  of  the  Recuperatio,  the  precursor  of  that  system 
which  is  now  called  "  Private  International  Law."  Traces 
of  the  same  fact  are  abundantly  scattered  over  the  pages  of 
Latin  authors,  legal,  historical,  and  philosophical.  The 
phrase  "jus  gentium,"  in  classical  writers,  and  in  the  Jus- 
tinian compilations  of  law,  is  indeed  generally  (though  not 
without  exceptions)  used  as  synonymous  with  natural  law(^) ; 
for  there  are  passages  in  these  compilations,  as  well  as  in 
the  pages  of  Sallust  and  Livy,  in  which  the  phrase,  strictly 
speaking,  denotes  international  law.  The  fact,  moreover, 
that  the  expression  ^'  jus  gentium  "  was  used  as  synonymous 
with  what  is  now  colled  ^'jus  naturale  "  is  by  no  means 
inconsistent  with  the  position,  that  the  principles  of  natural 
law  were,  theoretically  at  least,  recognized  by  Rome  in  her 
external  as  well  as  her  internal  relations  (w). 

A  cursory  reference  to  the  works  of  Cicero  alone  will  show 
that  in  his  time,  and  before  the  destruction  of  the  Republic, 
the  science  of  international  law  was  beginning  to  receive 
great  cultivation  in  all  its  branches ;  nor  can  the  necessity 
and  duty  of  international  obligations  be  more  forcibly  incul- 
cated than  in  these  works  :  "  Qui  civium  rationem  habendam 
"  dicunt,  exterorum  negant,  hi  communionem  et  societatem 
"  humani  generis  dirimunt.''^ 

Cicero  praises  Pompey  for  being  well  versed,  not  only  in 
what  is  now  called  Conventional  or  Diplomatic  Law,  but 
also  in  the  whole  jurisprudence  relating  to  Peace  and  War. 

Cicero  maintains,  that  God  has  given  to  all  men  conscience 
and  intellect ;  that  where  these  exist,  a  law  exists,  of  which 
all  men  are  common  subjects.  Where  there  is  a  common  law, 

(t)  Puchta,  Instit.  3(32.     See  Appendix. 

(u)  Taylor,  p.  128.  "  The  law  was  natural  law  before  :  the  existence 
of  this  situation  only  gives  its  use  and  application.  Suppose  the  ob- 
senance  of  faith  to  be  a  rule  of  nature :  when,  to  speak  in  the  lan- 
guage of  the  Schools,  it  is  Jus  Naturce  ah  origine  et  causa  proxima,  it  is 
Jus  Gentium  a  suljecto.''^  And  again :  "  Contracts  were  introduced  by 
the  law  of  nations ;  no  new  law  is  formed,  but  an  eternal  and  necessary 
law  has  now  a  scene  to  exert  its  operations  in." 
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he  argues,  there  is  a  common  right,  binding  more  closely  and 
visibly  upon  the  members  of  each  separate  State,  but  so 
knitting  together  the  Universe,  ^^  ut  jam  universus  hie  mun- 
"dus  una  civitas  sit,  communis  Deorum  atque  hominum 
^*  existimanda  "  (a;). 

That  law,  this  great  Jurist  says,  is  immortal  and  unalter- 
able by  prince  or  people,  and  in  glowing  language  he 
anticipates  the  time  when  one  law  and  one  God  will  govern 
the  world :  "  Neque  erit  alia  lex  Roma3,  alia  Athenis,  alia 
"  nunc,  alia  posthac ;  sed  et  omnes  gentes  et  omni  tempore 
"  una  lex  et  sempiterna  et  immutabilis  continebit,  unusque 
"  erit  communis  quasi  magister  et  imperator  omnium 
"  Deus  "  (?/). 

XXVII.  The  subject  which  has  been  just  discussed  is  not 
one  of  mere  literary  curiosity  or  philosophical  research.  It 
has  indirectly  a  practical   bearing    on    the  theme   of  this 


(x)  De  Rep.  The  Epistles  of  Seneca,  tlie  contemporary  of  St.  Paul, 
breathe  the  very  spirit  of  Christian  brotherhood  and  unity :  "  Philosophia 
docuit  colere  diviua,  humana  diligere,  et  penes  Deos  imperium  esse,  inter 
homines  consortium''^  (Ep.  95).  ^^Homo,  sacra  res  homini — omne  hoc 
quod  vides,  quo  divina  atque  humana  conclusa  sunt,  unum  est :  me^nhra 
sumus  co?-poris  mogni,natura  nos  coynatos  ediclit,  quum  ex  iisdem  et  in 
eadem  gigneret.  Ilaec  nobis  amorem  dedit  mutuum  et  sociahiles  fecit " 
(Ep.  90). 

Troplong,  de  Vhijluence  du  Christianisme  sur  le  Droit  civil  des 
Romains — p.  70,  &c. 

"  Homo  sum :  humani  nihil  a  me  alienum  puto,"  is  the  language 
which  Terence  puts  into  the  mouth  of  one  of  his  characters. — Heauton- 
timor.  act  i.  sc.  i.  25. 

{y)  De  Rep.  lib.  iii.  c.  xxii.  See  also  De  Leyibus  (lib.  i.  c.  vii.),  and  a 
noble  passage  (lib.  i.  c.  xxiii.),  where  he  bids  his  hearer  elevate  his 
mind  to  the  prospect  of  the  universe,  its  rules,  and  its  laws :  "  Seseque 
non  unius  circumdatum  mcenibus  loci,  sed  civem  totius  mundi  quasi 
unius  urbis  agnoverit." 

"  Of  Law  there  can  be  no  less  acknowledged  than  that  her  seat  is 
the  bosom  of  God,  her  voice  the  harmony  of  the  world :  all  things  in 
heaven  and  earth  do  her  homage— the  very  least  as  feeling  her  care, 
and  the  greatest  as  not  exempted  from  her  power;  both  angels  and 
men,  and  creatures  of  what  condition  soever,  though  each  in  different 
sort  and  manner,  yet  all,  with  uniform  consent,  admiring  her  as  the 
mother  of  their  peace  and  joy." — Hooker,  ib.  b.  i. 

c  2 
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treatise.  The  same  school  which  denies  that  the  polished 
nations  of  antiquity  recognized  international  obligations, 
uses  the  assumed  fact  as  an  illustration  of  a  further  and 
more  general  position— namely,  a  denial  that  any  general 
International  Law,  not  the  result  of  positive  compact,  exists 
between  Christian  nations  and  those  which  are  not  Christian. 

XXVIII.  This  position,  it  will  be  seen,  directly  conflicts 
with  the  principle  just  enunciated ;  and,  on  the  contrary, 
the  first  important  consequence  which  flows  from  the 
influence  of  Natural  upon  International  Law  is,  that  the 
latter  is  not  confined  in  its  application  to  the  intercourse  of 
Christian  nations,  still  less,  as  it  has  been  affirmed,  of 
European  nations,  but  that  it  subsists  between  Christian  and 
Heathen,  and  even  between  two  Heathen  nations,  though 
in  a  vaguer  manner  and  less  perfect  condition  than  between 
two  Christian  communities  ;  so  that  whenever  communities 
come  into  contact  with  each  other,  before  usage  or  custom 
has  ripened  into  a  quasi  contract,  and  before  positive  com- 
pacts have  sprung  up  between  them,  their  intercourse  is 
subject  to  a  Law  (z). 

Lord  Stowell,  in  one  of  those  judgments  in  the  British 
High  Court  o£  Admiralty  which  contain  a  masterly  ex- 
position of  the^  principles  of  International  Jurisprudence, 
speaking  of  the  then  Mahometan  States  in  Africa,  observed, 
"  It  is  by  the  law  of  treaty  only  that  these  nations  hold 


(s)  So  Mr.  Jenkinson  (afterwards  Earl  of  Liverpool),  in  his  able  trea- 
tise "  On  the  Conduct  of  the  Government  of  Great  Britain  in  1758," 
observes  (p.  29) — "  I  shall  therefore  examine  the  right  which  neutral 
powers  claim  in  this  respect,  first,  according  to  the  law  of  nations — that 
is,  according  to  those  principles  of  natural  law  which  are  applicable  to 
the  conduct  of  nations,  such  as  are  approved  by  the  ablest  writers  and 
practised  by  States  the  most  refined.  I  shall  then  consider  the  altera- 
tions which  have  been  made  in  this  right  by  those  treaties  which  have 
been  superadded  to  the  law  of  nations,  and  which  communities,  for 
their  mutual  benefit,  have  established  among  themselves." 

"  Jus  hoc  (i.e.  legationis)  non  ut  jus  naturale  ex  certis  rationibus  certo 
oritur,  sed  ex  voluntate  gentium  modum  accipit."  Here  the  distinction 
between  natural  and  conventional  international  law  is  clearly  laid  down. 
— Grot.  lib.  ii.  c.  xviii.  4,  2. 
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"  themselves  bound,  conceiving  (as  some  other  people  have 
^*  foolishly  imagined)  that  there  is  no  other  law  of  nations, 
"  but  that  which  is  derived  from  positive  compact  and  con- 
"  vention  "  (a).  The  true  principle  is  clearly  stated  in  the 
manifesto  of  Great  Britain  to  Russia,  in  1780:  "  His  Majesty," 
it  is  said  in  that  State  paper,  "  has  acted  towards  friendly 
^^  and  mutual  powers  according  to  their  own  procedure 
"  respecting  Great  Britain,  and  conformable  to  the  clearest 
"  principles  generally  acknowledged  as  the  Law  of  Nations, 
"  being  the  only  law  between  powers  where  no  treaties  sub- 
"  sist,  and  agreeable  to  the  tenor  of  his  different  engagements 
"  with  others  ;  these  engagements  have  altered  this  jjrimitive 
"  law  by  mutual  stipulations  proportioned  to  the  will  and 
"  convenience  of  the  contracting  parties  "  ih), 

Montesquieu  was  not  ignorant,  as  has  been  supposed,  of 
the  science  of  International  Law  when  he  said,  "  Toutes 
"  les  nations  ont  un  droit  des  gens ;  et  les  Iroquois  memes 
"  qui  mangent  leurs  prisonniers  en  ont  un.  Us  envoient  et 
"  re9oivent  des  ambassades  ;  ils  connoissent  des  droits  de  la 
"  guerre  et  de  la  paix :  le  mal  est  que  ce  droit  des  gens 
"  n'est  pas  fonde  sur  les  vrais  principes "  (c).  In  other 
words,  these  barbarous  nations  acknowledged,  even  while 
polluted  by  such  abominations,  that  certain  rules  were  to  be 
reciprocally  observed  in  their  intercourse  with  each  other, 
whether  in  Peace  or  War — even  as  the  savages  who  practise 
infanticide  do  homage  to  the  Moral  Law  in  holding  ingra- 
titude to  be  infamous. 

In  the  same  spirit  an  eminent  writer  on  English  Criminal 
Law  {d),  speaking  of  the  immunities  of  Ambassadors,  says  : 
"  But  for  murder  and  other  offences  of  great  enormity,  which 


{a)   The  Helena,  4  C.  Rob.  Aclm.  Rep,  p.  7. 

(6)  Ann.  Regis,  vol.  xxiii.  p.  348,  Manifesto  of  Englaud  to  Russia, 
April  23rd,  1780. 

(c)  Montesquieu,  de  VEsprit  des  Lois,  lib.  i.  c.  iii. 

{d)  Foster  on  Crovm  Law,  p.  188  ;  Ward^s  Law  of  Nations,  vol.  ii. 
p.  642.  The  correctness  of  tlie  application  of  this  principle  to  the  case 
of  ambassadors  will  be  considered  hereafter. 
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*'  are  against  the  Uqht  of  nature  and  the  fundamental  laws  of 
*'  all  society,  the  persons  mentioned  in  this  section  are 
''  certainly  liable  to  answer  in  the  ordinary  course  of  justice, 
"  as  other  persons  offending  in  the  like  manner  are.  For 
''  though  they  may  be  thought  not  to  owe  allegiance  to  the 
"  Sovereign,  and  so  to  be  incapable  of  committing  high 
"treason,  yet  they  are  to  be  considered  as  members  of 
*'  society,  and  consequently  bound  by  that  eternal  universal 
"law  by  which  all  civil  societies  are  united  and  kept 
"  together  "  {e).  Vattel  says  :  "  Les  nations  etant  libres, 
"  independantes,  egales,  et  chacune  devant  juger  en  sa  con- 
*^  science  de  ce  qu'elle  a  a  faire  pourremplir  ces  devoirs^  etc., 
"celle  qui  a  tort  peche  centre  sa  conscience  ^^  {f). 

XXIX.  But  if  the  precepts  of  Natural  Law  are  obligatory 
upon  Heathen  States  in  their  intercourse  with  each  other, 
much  more  are  they  binding  upon  Christian  Governments  in 
their  intercourse  with  Heathen  States. 

Infidel  Nations  indeed  are,  it  has  been  frequently  holden, 
entitled,  in  the  absence  of  any  compact,  to  an  indulgent 
application  of  rules  derived  exclusively  from  the  positive 
law   and  established  custom  of  Christian  States  (^7) ,  though 


(e)  See,  in  the  Annual  Register  for  1840,  vol.  Ixxxii.  p.  429,  tlie  Chinese 
Commissioner's  letter  to  the  Queen  of  England,  in  which  he  recognizes 
"  the  principles  of  eternal  justice  "  as  binding  between  nations. 

(/)  Vattel,  Prelim,  s.  21. 

{g)  Lord  Stowell  speaks  of  the  Ottoman  Porte  as  a  State  long  con- 
nected with  this  country  by  ancient  treaties,  and  at  the  present  day 
{i.e.  in  1802)  by  engagements  of  a  peculiar  nature.  "  But,"  he  adds, 
*'  independently  of  such  engagements,  it  is  well  known  that  this  Court 
is  in  the  habit  of  showing  something  of  a  peculiar  indulgence  to 
persons  of  that  part  of  the  world.  The  inhabitants  of  those  countries 
are  not  possessors  of  exactly  the  same  Law  of  Nations  with  ourselves. 
In  consideration  of  the  peculiarities  of  their  situation  and  character, 
the  Court  has  repeatedly  expressed  a  disposition  not  to  hold  them 
bound  to  the  utmost  rigour  of  that  system  of  public  laws  on  which' 
European  States  have  so  long  acted  in  their  intercourse  with  one 
another."— T;<e  Madonna  del  Bursa,  4  C.  Bob.  Adm.  Rep.  p.  172. 

x\nd  again  he  says :  "  It  has  been  argued  that  it  would  be  extremely 
hard  on  persons  residing  in  the  Kingdom  of  Morocco,  if  they  should  be 
held  bound  by  all  the  rules  of  the  Law  of  Nations  as  it  is  practised 
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the  application  of  rules  even  from  these  sources  becomes 
more  stringent  as  the  intercourse  increases  between  the 
Christian  and  the  Infidel  community. 

The  great  point,  however,  to  be  established  is,  that  the 
principles  of  international  justice  do  govern,  or  ought  to 
govern,  the  dealings  of  the  Christian  with  the  Infidel  Com- 
munity. They  are  binding,  for  instance,  upon  Great  Britain, 
in  her  intercourse  with  the  native  powers  of  India ;  upon 
France,  with  those  of  Africa ;  upon  Eussia,  in  her  relations 
with  Persia  or  America ;  upon  the  United  States  of  North 
America,  in  their  intercourse  with  the  Native  Indians  (Zi). 

The  violation  of  these  principles  is  indeed  sometimes 
urged  in  support  of  an  opposite  opinion,  but  to  no  purpose  ; 
for  it  is  clear  that  the  occasional  vicious  practice  cannot 
affect  the  reality  of  the  permanent  duty. 

XXX.  Unquestionably,  however,  the  obligations  of 
International  Law  attach  with  greater  precision,  distinctness, 
and  accuracy  to  Christian  States  in  their  commerce  with 
each  other  (z) .     The  common  profession  of  Christianity  both 

among  European  States.  On  many  accounts,  undoul)tedly,  they  are  not 
to  be  so  strictly  considered  on  the  same  footing-  as  European  merchants : 
they  may,  on  some  points  of  the  Law  of  Nations,  be  entitled  to  a  very 
relaxed  application  of  the  principles  established  by  long  usage  between 
the  States  of  Europe  holding  an  intimate  and  constant  intercourse  with 
each  other."— r/ie  Hiirtige  Hane,  3  C.  Hob.  Adm.  Rep.  p.  326. 

(/^)  Ilyder  Ali  was  invited  by  France  and  England  to  accede  to  the 
treaty  by  which  the  status  quo  ante  helium  was  established  in  India. — 
Wheaton's  History  of  Int.  Laiv,  p.  305. 

Heineccius,  in  Grotium  Prcef.  v.  i.  p.  14  ;  "  Quid  vero  si  gens  qusedam 
cum  Turcis  vel  Sinensibus,''  &c. 

"Now,  having  contended,  as  we  still  contend,  that  the  Law  of 
Nations  is  the  law  of  India  as  well  as  of  Europe,  because  it  is  the  law  of 
reason  and  the  law  of  nature,  drawn  from  the  pure  sources  of  morality, 
of  public  good,  and  of  natural  equity,  and  recognized  and  digested  into 
order  by  the  labour  of  learned  men,  I  will  refer  your  Lordships  to 
Vattel,  b.  i.  c.  xvi.,  where  he  treats  of  such  engagements,"  &c. — Burke's 
Works,  XV.  109  (Speech  on  the  Impeachment  of  Warren  Hastings)  ; 
5  Cranch  Rep.  (American),  p.  1 ;  5  Peter  Rep.  (American),  p.  1  ;  Kenfs 
Commentaries,  vol.  iii.  p.  382  ;  Wheaton's  Elements  du  Droit  Interna- 
tional, i.  50. 

(i)  The  Canon  Law,  which  is  in  some  respects  International  Eccle- 
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enforces  the  observances  0")  of  Natural  Law,  and  introduces, 
according  to  the  language  of  Bartolus,  a  ''  spe dale  jus  gentis 
"Jidelis  "  [k),  a  new  and  most  important  element  into  this 
as  into  all  other  systems  of  jurisprudence ;  Christianity 
imparts  a  form  and  colour  of  its  own  to  those  elements  of 
public  justice  and  morality  which  it  finds  already  existing 
in  these  systems,  while  it  binds  together  by  close  though 
invisible  ties  the  different  members  of  Christendom,  not 
destroying  indeed  their  individuality,  but  constituting  a 
common  bond  of  reciprocal  interest  in  the  welfare  of  each 
other,  in  lieu  of  that  exclusive  regard  for  isolated  nation- 
ality, which  was  the  chief,  though  certainly  not  the  sole  end 
proposed  to  itself  by  the  Heathen  State.  The  language 
of  the  principal  treaties  of  Europe  fully  recognizes  this 
doctrine  (l). 


siastical  Law,  took  distinct  and  especial  cognizance  of  General 
International  Law,  and  valuable  remarks  upon  it  are  to  be  found  in 
the  commentators  on  the  Decretum.  Decret.  Prima  Fars,  dist.  i. 
c.  ix. :  "  Jus  gentium  est  sedium  occupatio,  sedificatio,  munitio,  bella, 
capti\itates,  servitutes,  postliminia,  foedera,  paces,  induciae,  legatorum 
non  violandorum  religio,  connubia  inter  alienigenas  prohibita  (sect.  1). 
Hoc  inde  jus  gentium  appellatur,  quia  eo  jure  omnes  fere  gentes 
utuntur."  The  great  Portuguese  canonist,  Barhosa,  observes  on  this: 
"  Si  princeps  yelit  vel  jus  gentium  7?rM?j«r«z«w,  vel  secundarium  intra 
sui  imperii  limites  abrogare,  potestate  sua  abuti  censendus  est." — 
JBm'hos.  Collect,  in  c.  ix.  dist.  i.  See,  too,  Reiffenstuel  and  Schmalz- 
grueher  on  the  same  passage  in  the  Decretum. 

(j)  Clement  the  Fifth,  in  his  Bull  "  Pastoralis,"  annulling  the  ex- 
traordinary semi-legal  procedure  by  which  the  Emperor  Henry  VH. 
meant  to  deprive  Robert,  King  of  Naples,  of  his  kingdom,  stated 
among  other  reasons,  that  Robert  had  been  deprived  of  a  natural  right — 
viz.,  the  means  and  opportunity  of  defending  himself:  "Per  quae  de 
crimine  prsesertim  sic  quasi  delete  defensionis  {qucd  a  jure  provenit 
naturali)  facultas  adimi  valuisset ; "  and,  he  adds,  "  Cum  ilia  impe- 
ratori  toller e  non  licuerit  quce  jwis  naturalis  existunt." — Clement,  1.  ii. 
t.  xi. 

{Jc)  "  Si  enim  jus  gentium  de  servitute  captivorum  in  bello  justo  in 
Ecclesia  mutatum  est,  et  inter  Christianos  id  non  servatur  ex  antiqua 
Ecclesiae  consuetudine  quae  est  veluti  sjjeciale  jus  gentisjidelis  ut  notavit 
Bartolus  in  1.  hostis  s.  de  captivis,  n.  16." — Suarez,  ih.  c.  xx.  s.  8. 

(0  Treaty  of  Westphalia  (Munster),  1648 :  "  Au  nom  et  a  la  gloire 
de  Bieu,  soit  notoire  a  tons,  etc. ;  eux  Seigneurs  Roi  et  Etats  touches 
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XXXI.  This  would  be  called  by  many  who  have  of  late 
years  written  on  the  science.  International  Morality ;  they 
would  restrict  the  term  Law  absolutely  and  entirely  to  the 
treaties,  the  customs,  and  the  practice  of  nations. 

If  this  were  a  mere  question  as  to  the  theoretical  arrange- 
ment of  the  subject  of  International  Law,  it  would  be  but 
of  little  importance  ;  and  the  disputes  to  which  the  different 
modes  of  treating  the  science  have  given  rise  would  perhaps 
be  found,  upon  careful  examination,  to  resolve  themselves 
for  the  most  part  into  disagreements  of  a  verbal  character. 
But  it  is  of  great  practical  importance  to  mark  the  subordi- 
nation of  the  law  derived  from  the  consent  of  States  to  the 
law  derived  from  God  {m), 

de  compassion  chretienne,  etc. ;  an  bien  non-seulement  des  Pays-Bas, 
mais  de  toute  la  chretiente,  conviaus  et  prians  les  autres  Princes  et 
Potentats  d'icelle  de  se  laisser  flechir  par  la  Grace  Divine  a  la  meme 
compassion,"  &c. — Schmauss,  Corpus  Jur.  Gent.  Acad.  i.  614. 

Treaty  of  Paris,  1768 :  ^'  An  nom  de  la  tres-sainte  et  indivisible 
Trinite,  Pere,  Fils,  et  Saint-Esprit,  ainsi  soit-il.  Soit  notoire  a  tons 
ceux  qn'il  appartiendra,  etc. :  II  a  plu  au  Tout-puissant  de  repandre 
I'esprit  d'union  et  de  concorde  snr  les  Princes,  dont  les  divisions  avoient 
port^  le  trouble  dans  les  quatre  parties  du  monde,  etc.  (Artie.  1.) 
II  y  aura  une  Paix  chretienne  universelle  et  perpetuelle,"  &c. — 
Wenckii  Codex  Juris  Gentium,  iii.  329. 

Treaty  of  TJtrecht,  1713 :  "  Quoniam  visum  est  T>eo  optimo  maximo, 
pro  nominis  sui  gloria  et  salute  universa,  ad  miserias  desolati  orbis  jam 
suo  in  tempore  medeudas,  ita  regum  animos  dirigere  ut  mutuo  pacis 
studio  erga  se  invicem  gerantur ;  notum  sit,  &c. :  quod  sub  his  Divinis 
auspiciis  Seren.  ac  Poten.  Princeps  et  Domina  Anna,  &c.,  &c.,  et  S.  ac 
P.  Prin.  et  Dom.  Ludovicus  XIV.,  &c.,  totius  Christiaui  orbis  tran- 
quillitati  prospicientes,  &c.  suo  proprio  motu  et  paterna  ea  cura  quam 
erga  subditos  suos  et  Rempuhlicam  Christianam  exercere  amant/'  &c. 
— Schmauss,  ii.  1312. 

Treaty  of  Versailles,  1783,  Art.  1:  "II  y  aura  une  Paix  chretienne 
universelle  et  perpetuelle  tant  par  mer  que  par  terre,"  &c. — Recueil  de 
Traites  et  de  Conventions,  Be  Martens  et  De  Cussy,  i.  301. 

Treaty  of  Vienna,  1815:  "  Au  nom  de  la  tres-sainte  et  indivisible 
Trinite:'— De  M.  et  C.  iii.  61. 

"Deux  lois  suffisent  pour  regler  toute  la  republique  chretienne, 
mieux  que  toutes  les  lois  politiques— I'amour  de  Dieu,  et  celui  du  pro- 
chain." — Pascal,  Pensees,  part  ii.  art.  xvii. 

(m)  Savigny,  R.  R.  i.  80 ;  Burke,  vol.  viii.  182,  Letters  on  a  Regicide 
Peace, 
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XXXII.  One  important  practical  inference  from  this 
position  is,  as  lias  been  shown,  the  necessary  existence  of 
International  Obligations  between  Christian  and  Heathen 
States.  Another  practical  consequence  is,  that  the  Law 
derived  from  the  consent  of  Christian  States  is  restricted 
in  its  operation  by  the  Divine  Law ;  and  just  as  it  is  not 
morally  competent  to  any  individual  State  to  make  laws 
which  are  at  variance  with  the  law  of  God,  whether  natural 
or  revealed,  so  neither  is  it  morally  competent  to  any  assem- 
blao-e  of  States  to  make  treaties  or  adopt  customs  which 
contravene  that  Law. 

Positive  Law,  whether  National  or  International,  being 
only  declaratory  (?z),  may  add  to,  but  cannot  take  from  the 
prohibitions  of  Divine  Law.  "  Civilis  ratio  civilia  quidem 
'^jura  corrumpere  potest,  naturalia  non  utique  "  (o),  is  the 
language  of  Roman  Law ;  and  is  in  harmony  with  the 
voice  of  International  Jurisprudence,  as  uttered  by  Wolff; 

Suarez,  de  Legihus  a  Deo  Legislator e,  1.  ii.  c.  ii.  s.  6,  tit.  "  De  Lege 
Sterna  et  Natural!  ac  Jure  Gentium." 

Grot,  de  J.  B.  Sf  P.  1.  ii.  c.  iii.  s.  6. 

Voet  ad  Pandectas,  lib.  i.  t.  i.  s.  19.  p.  11.     Vattel,  Praf.  22. 

"  Quod  si  populorum  jussis,  si  principum  decretis,  si  sententiis  judi- 
cum,  jura  constituerentur :  jus  esset  latrocinari ;  jus  adulterare  ;  jus 
testamenta  falsa  supponere  :  si  haec  suffragiis  aut  scitis  multitudiuis 
probarentur.  Quae  si  tanta  potestas  est  stultorum  sententiis  atque 
jussis,  ut  eorum  suffragiis  rerum  natura  vertatur :  cur  non  sanciunt 
ut  quae  mala  perniciosaque  sunt,  habeantur  pro  bonis  ac  salutaribus  ? 
aut  cur,  quum  jus  ex  injuria  lex  facere  possit,  bonum  eadem  facere  non 
possit  ex  malo  ?  Atqui  nos  legem  bonam  a  mala  nulla  alia  nisi  naturae 
norma  dividere  possumus." — Cic,  deLeg.  1.  i.  c.  xvi. 

{n)  "  It  would  be  hard  to  point  out  any  error  more  truly  subversive 
of  all  tbe  order  and  beauty,  of  all  the  peace  and  happiness  of  human 
society,  than  the  position  that  any  body  of  men  have  a  right  to  make 
what  laws  they  please,  or  that  laws  can  derive  any  authority  from  their 
institution  merely,  and  independent  of  the  quality  of  the  subject  matter. 
All  human  laws  are,  properly  speaking,  only  declaratory.  They  may 
alter  the  mode  and  application,  but  have  no  power  over  the  substance  of 
original  justice."— 5wr^e's  Treatise  on  the  Poperg  Laws. 

"  That  power  which,  to  be  legitimate,  must  be  according  to  that  im- 
mutable law  in  which  will  and  reason  are  the  s^me."— Burke's  Works, 
vol.  v.  p.  180  {Thoughts  on  the  French  Revolution). 

(o)  Imtit.  de  Legit.  Aguat.  1.  iii. 
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"  Absit  vero,  ut  existimes,  jus  gentium  voluntarlum  ab 
"  earum  voluntate  ita  proficisci,  ut  libera  sit  earum  in  eodem 
"  condendo  voluntas,  et  stet  pro  ratione  sola  voluntas,  nulla 
"  habita  ratione  juris  naturalis  "  (/>). 

Upon  this  principle  we  may  unhesitatingly  condemn  as 
illegal  and  invalid  all  secret  articles  in  treaties  opposed  to 
the  stipulations  which  are  openly  expressed.  Upon  this 
principle  it  is  clear  that  a  custom  of  countries  to  destroy  and 
plunder  foreigners  shipwrecked  upon  their  shores  must 
always,  and  under  all  circumstances,  be  an  outrage  upon  the 
rights  of  Nations.  So  with  respect  to  an  usage  of  imprison- 
ing strangers  who  have  innocently  arrived  in  time  of  peace, 
under  a  lawful  flag,  into  a  foreign  port,  on  the  ground  that 
they  are  free  men  of  that  particular  colour  or  complexion, 
which  disquiets  the  slaveholder  of  the  country,  inasmuch 
as  his  slaves,  being  of  the  same  colour  and  complexion,  are, 
by  the  presence  of  the  free  strangers,  reminded  of  the  possi- 
bility of  becoming  free  also ;  so,  if  there  existed  in  a  country 
under  the  government  of  an  autocrat  a  law  or  custom  of 
imprisoning  all  strangers  having  peaceably  arrived  from  a 
country  under  a  republican  form  of  government — any  usage 
of  this  or  the  like  kind,  however  inveterate,  however  sanc- 
tioned by  Municipal  Law,  however  accordant  with  national 
feeling,  must  always  be  a  grievous  violation  of  International 
Justice.  Upon  the  same  principle  Grotius  condemns  the 
violation  of  women  in  time  of  war,  as  an  undoubted  breach 
of  International  Law  among  all  Christian  nations  {q).     In 


(p)    Wolff,  Jus  Gent.  Prcef. 

(q)  The  prohibition  even  among  heathen  nations  was,  he  observes, 
"  Jus  gentium,  non  omnium,  sed  meliorum ; "  but  amongst  Christian 
nations,  he  proclaims  it  as  an  undoubted  principle  :  "  Atque  id  inter 
Christianos  observari  par  est,  non  tantum  ut  disciplinge  militaris  partem 
sed  et  ut  partem  juris  gentium — id  est  ut  qui  pudicitiam  vi  Isesit,  quam- 
vis  in  bello,  ubique  poense  sit  obnoxius." — Lib.  iii.  c.  v.  s.  2. 

"  Sed  et  Christianis  in  universum  placuit  bello  inter  ipos  orto  captos 
servos  non  fieri,  ita  ut  vendi  possunt,  ad  operas  urgeri,  et  alia  pati  quae 
servorum  sunt,  atque  ita  hoc  saltem,  quanquam  exiguum  est,  perfecit 
reverentia  ChristiancB  legis.'''' — Lib.  iii.  c.  vii.  s.  9. 
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the  same  manner  and  for  the  same  reason  he  denies  that 
captives  can  be  lawfully  made  slaves,  and  either  sold  or 
condemned  to  the  labour  of  slaves. 

XXXIII.  This  branch  of  the  subject  may  be  well  con- 
cluded by  the  invocation  of  some  high  authorities  from  the 
jurisprudence  of  all  countries,  in  support  of  the  foregoing 
opinion. 

Grotius  says  emphatically:  "  Mmirum  human  a  jura  ?/zz^/^« 
*^  constituere  possunt  prcuter  naturam,  contra  nihil "  (?•). 

John  Voet  speaks  with  great  energy  to  the  same  effect : 
"  Quod  si  contra  rectae  rationis  dictamen  gentes  usu  quasdam 
"  introduxerint,  non  ea  jus  gentium  recte  dixeris,  sed  pessi- 
"  mam  potius  morum  humani  generis  corruptelam''\s). 

Suarez,  who  has  discussed  the  philosophy  of  law  in  a 
chapter  which  contains  the  germ  of  most  that  has  been 
written  upon  the  subject,  says:  "Leges  autem  ad  jus 
"  gentium  pertinentes  ver^e  leges  sunt,  ut  explicatum 
"  manet,  propinquiores  sunt  legi  naturali  quam  leges 
"  civiles,  ideoque  impossibile  est  esse  contrarias  tequitati 
"  naturali  "(i^). 

Wolff,  speaking  of  his  own  time,  says :  "  Omnium  fere 
"  animos  occupavit  perversa  ilia  opinio,  quasi  fons  juris 
"  gentium  sit  utilitas  propria :  unde  contingit,  id  potentiae 
"  coaequari.  Damnamus  hoc  in  privatis,  damnamus  in 
"  rectore  civitatis ;  sed  ceque  idem  damnandum  est  in  gen- 
'Uibus''{u). 

Mackintosh  nobly  sums  up  this  great  argument :  "  The 
"  duties  of  men,  of  subjects,  of  princes,  of  lawgivers,  of 
"  magistrates,  and  of  States,  are  all  parts  of  one  consistent 
"  system  of  universal  morality.  Between  the  most  abstract 
"  and  elementary  maxim  of  moral  philosophy,  and  the  most 
"  complicated  controversies  of  civil  or  public  law,  there 
"  subsists  a  connection.      The  principle  of  justice,  deeply 

(r)  De  J.  B.  et  P.  lib.  ii.  c.  vi.  s.  6. 

(s)   Comment,  ad  Pand.  de  Just,  et  Jure,  t.  i.  s.  19. 

(/!)  Lib.  ii.  c.  XX.  s.  3  :  "  De  Lege  Sterna  et  Naturali  ac  Jure  Gentium." 

(m)  Jus  Gent.  s.  163. 
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^*  rooted  in  the  nature  and  interest  of  man^  pervades  the 
'^  whole  system,  and  is  discoverable  in  every  part  of  it,  even 
"  to  its  minutest  ramification  in  a  legal  formality,  or  in  the 
"  construction  of  an  article  in  a  treaty  "  (x). 

(.r)  Discourse  on  the  Lmv  of  Nature  and  Nations. 
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CHAPTER  IV. 

REASON   OF    THE    THING. 

XXXIV.  The  next  question  which  arises  in  the  prose- 
cution of  our  inquiries  into  the  sources  of  International 
Jurisprudence  is  this — How  are  the  principles  of  Natural 
or  Revealed  Law  to  be  applied  to  States  ? 

Though  States  are  properly  and  by  a  necessary  metaphor 
treated  as  moral  persons,  and  as  the  subjects  of  those  rights 
and  duties  which  naturally  spring  from  the  mutual  relations 
of  individuals ;  nevertheless  it  must  be  recollected  that  a 
State  is  actually  a  different  thing  from  an  individual  person. 
Reason,  therefore,  which  governs  the  application  of  common 
principles  to  diverse  subjects,  and  demands,  therefore,  a  dif- 
ferent application  of  principles  intrinsically  the  same  (a)  to 
the  State  and  to  the  Individual,  may  be  regarded  as  a  dis- 
tinct source  of  International  Law. 

This  application  must  be  made  justly,  and  in  a  manner  (b) 
suitable  to  this  actual  difference ;  and  in  order  to  effect  this, 
"  the  reason  of  the  thing,"  which  has  been  already  enume- 
rated as  one  of  the  sources  of  International  Law — "necessitas 
"  finis  quse  jus  facit  in  moralibus  "  (c) — must  in  all  cases  be 
considered. 

Vattel,  following  and  improving  upon  Wolff,  expresses 
himself  upon  this  point  with  his  usual  clearness,  and  more 
than  his  usual  force  {d).     There  are  many  cases,  he  observes, 

(a)    Vattel,  Preface,  pp.  22,  23. 

(&)  Kara  Tr)v  v7roK€ifji€vr}v  vXijv. — Arist.  Eth.  lib.  i.  c.  3 ;    Wolff,  Jus 
Gentium,  Pr<sf. 
(r)  Grot,  de  J.  B.  et  P.  1.  ii.  c.  v.  24,  s.  2. 
{d)    Vattelf  ih.  et  Prelim,  s.  6. 
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in  which  Natural  Law  cannot  decide  between  nation  and 
nation  as  it  would  between  individual  and  individual.  It  is 
necessary  to  learn  the  mode  of  applying  the  law  in  a  manner 
agreeable  to  the  subject;  and  it  is  the  art  of  doing  this 
according  to  justice,  founded  on  right  reason,  which  makes 
International  Law  a  particular  science.  It  must,  as  Grotius 
says (e),  be  "recta  illatio  ex  naturaa  principiis  procedens" 
which  guides  the  national  conscience  in  its  international 
duties. 

XXXV.  The  most  strenuous — it  might  be  said  the  most 
vehement — advocate  for  this  source  of  International  Juris- 
prudence is  Bynkershoek.  There  is  no  dissertation  of  his 
upon  any  subject  of  International  Jurisprudence  which 
does  not  teem  with  references  to  it.  "  Ratio  "  and  "  Usus  '' 
are,  according  to  him,  the  two  props  which  sustain  the 
whole  building;  and  "Recta  ratio"  is  "Juris  gentium 
magistra." 

The  tendency  of  this  author,  who  ranks  in  the  first  class  of 
jurists,  is  rather  perhaps  to  undervalue  the  authority  both  of 
his  predecessors  and  of  the  tribunals  of  his  own  country. 
His  opinion  on  this  matter,  however,  construed  by  reference 
to  the  context,  and  subject  to  the  qualification  which  it  must 
receive  from  his  frequent  reliance  upon  precedents,  and  upon 
the  opinions  both  of  jurists  and  civilians,  contains  in  reality 
nothing  objectionable  or  inconsistent  with  the  doctrine  of 
other  writers  (/)  with  respect  to  the  international  authority 
due  to  these  precedents  and  these  opinions. 

Bynkershoek  was  very  far  from  meaning  to  convey  the 
notion  that  whenever  a  question  arose  between  nations, 
either  of  the  contending  parties  was  at  liberty  to  solve  it 
arbitrarily,  according  to  its  own  notions  of  convenience  or 
by  an  independent  process  of  reasoning.  On  the  contrary, 
in  every  case  of  doubt,  the  reason  which  long  usage  had 
sanctioned  was  to  prevail ;  and  the  authorities  of  writers 
and  of  precedents  were    also   recognised   as   leading  to  a 

(e)  Prohfj.  s.  40.  (/)   Vattelj  Prelim,  s.  6. 
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just  conclusion  of  Law.  But  he  more  especially  recognized 
the  fitness  of  one  authority  to  direct  and  guide  the  Reason 
of  States  in  the  adjustment  of  their  mutual  relations ;  that 
authority  was  the  written  reason  of  the  Koman  Law. 

His  predecessors  indeed,  in  every  page  of  their  writings, 
had  assumed  as  unquestionable  the  homage  due  to  this  collec- 
tion of  the  maxims  deducible  from  right  reason  and  natural 
justice.  None,  however,  have  spoken  more  strongly  with 
respect  to  it  than  Bynkershoek :  "  Non  quod  in  iis,^^  he  says, 
'^  qucB  sola  ratio  commendat  a  jure  Romano  ad  jus  gentium 
"  7ion  tuta  sit  collectio  "  {g). 

And  again :  *^  Quamvis  non  de  populi  Komani,  sed  de 
"  gentium  jurisprudentia  agamus,  non  abs  re  tamen  erit  de 
^^  jure  Romano  quaedam  praemonuisse,  cum  qui  id  audit  vocem 
^^  fere  omnium  gentium  videatur  audire  "  (Ji). 

Again ;  "  Abstine  commodo  si  damnum  metuis,  ipsa  juris 
"  gentium,  non  sola  Ulpiani  vox  est "  {i). 

XXXYI.  The  Roman  Law  may  in  truth  be  said  to  be 
the  most  valuable  of  all  aids  to  a  correct  and  full  knowledge 
of  international  jurisprudence,  of  which  it  is  indeed,  histori- 
cally speaking,  the  actual  basis ;  and  it  has  been  remarked 
with  equal  force  and  elegance  by  an  English  civilian,  ^^  that 
"  although  whatever  we  read  of  in  the  text  of  the  Civil  Law 
"  was  not  intended  by  the  Roman  legislators  to  reach  or 
"  direct  beyond  the  bounds  of  the  Roman  empire,  neither 
^^  could  they  prescribe  any  law  to  other  nations  which  were 

"  in  no  subjection  to  them Yet  since  (J)  there  is 

*^  such  a  strong  stream  of  natural  reason  continually  flowing 
"  in  the  channel  of  the  Roman  Laws,  and  that  there  is  no 
"  affair  or  business  known  to  any  part  of  the  world  now 
"  which  the  Roman  empire  dealt  not  in  before,  and  their 


(ig)  Qucestiones  Juris  Puhlici,  1.  i.  c.  iii. 

(A)  De  Foro  Legat.  c.  vi. 

{i)  QucBst.  J.  P.  c.  viii.  in  fine.  The  passage  cited  from  Ulpian  will 
"be  found  Big.  lib.  xvii.  t.  ii.  s.  23. — Pro  socio — ''  abstine  commodo  quod 
per  servum  accessit,  si  damnum  petis." 

{j)  Alhericus  Gentilis,  1.  i. ;  de  Jure  Bdli,  c.  i. 
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"justice  still  provided (^)  for;  what  should  hinder  but  that, 
"  the  nature  of  affairs  being  the  same,  the  same  general  rule 
"  of  justice,  and  dictates  of  reason,  may  be  as  fitly  accom- 
"  modated  to  foreigners  dealing  with  one  another  (as  it  is 
"  clear  they  have  been  by  the  civihans  of  all  ages),  as  to 
"  those  of  one  and  the  same  nation,  when  one  common  reason 
"  is  a  guide  and  a  light  to  them  both ;  for  it  is  not  the  per- 
^'  sons,  but  the  case,  and  the  reason  therein,  that  is  consider- 
"  able  altogether  "  (I). 

In  the  case  of  the  Maria  (m).  Lord  Stowell  expresses  sur- 
prise that  Yattel  should  mention  a  rule  of  International  Law 
"  as  a  law  merely  modern,  when  it  is  remembered  that  it  is  a 
"  principle  not  only  of  the  Civil  Law  (on  which  a  great  part 
"  of  the  Law  of  Nations  is  founded),  but  of  the  private 
"  jurisprudence  of  most  countries  in  Europe — that  a  contu- 
"  macious  refusal  to  submit  to  fair  inquiry  infers  all  the 
"  penalties  of  convicted  guilt." 

XXXYII.  Independently  of  the  historical  value  of  the 
Roman  Law  as  explanatory  of  the  terms  and  sense  of 
treaties,  and  of  the  language  of  jurists,  its  importance  as  a 
repository  of  decisions,  the  spirit  of  which  almost  always, 
and  the  letter  of  which  very  frequently,  is  applicable  to  the 
controversies  of  independent  States,  can  scarcely  be  over- 
stated {n). 


(Jc)  "  Mirum  tamen  est  banc  novam  prudentiam,  Romanos,  a  quibus 
ad  omnes  populos  juris  fecialis,  justitiae  foutes  piirissimi  mananmt,  antea 
semper  latuisse." — Bod.  de  Rep.  1.  v.  c.  vi.  p.  594. 

{I)  Wiseman's  Excellency  of  the  Civil  Laiv,  p.  110;  Burke,  Works,  vol. 
viii.   185 :  Letters  on  a  Beg.  Peace. 

{m)  1  C.  Boh.  Adm.  Bep.  p.  363. 

{n)  I  am  glad  to  find  that  the  authority  of  Professor  Mancini  confirms 
the  opinion  which  I  have  expressed  : — 

"  D'altra  parte,  evocata  la  memoria  del  vecchio  imperio  de'  Cesari, 
e  ridestato  per  opera  delle  nostre  Universita  lo  studio  del  Dritto  romano, 
I'autorita  di  questo  antico  deposito  della  sapienza  italica  venne  risor- 
gendo  da  per  tutto,  e  fini  (giovamento  immenso  alia  civilta  av venire !) 
per  riguardarsi  come  un  dritto  comune  obbligatorio  di  tutte  le  nazioni 
civili." — Delia  Nazionalita.  Prelezimie  al  cor  so  di  Dritto,  etc.,  Torino^ 
1861,  p.  15. 

VOL.  I.  P 
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From  this  rich  treasury  of  the  principles  of  universal  juris- 
prudence, it  will  generally  be  found  that  the  deficiencies  of 
precedent  usage,  and  express  international  authority,  may  be 
supplied. 

Throuo-hout  the  greater  portion  of  Christendom  it  presents 
to  each  State  what  may  be  fairly  termed  their  own  consent, 
bound  up  in  the  municipal  jurisprudence  of  their  own  country; 
and  this  not  merely  to  the  nations  of  Europe,  whose  codes 
are  built  on  the  Civil  Law,  but  to  their  numerous  Colonies, 
and  to  the  independent  States  which  have  sprung  from  those 
Colonies,  and  which  cover  the  globe. 

And  so  we  find  that  the  Roman  law  was  more  than  once 
referred  to  as  an  authority,  upon  the  international  question 
of  the  Free  Navigation  of  Boundary  Eivers,  by  the  Presi- 
dent and  diplomatic  ministers  of  the  United  States  of  North 
America,  in  the  discussion  which  took  place  between  that 
Republic  and  the  kingdom  of  Spain,  as  to  the  navigation  of 
the  Mississippi,  in  the  year  1792.  And  to  all  nations,  what- 
soever and  wheresoever,  this  Law  presents  the  unbiassed 
judgment  of  the  calmest  reason,  tempered  by  equity,  and 
rendered  perfect,  humanly  speaking,  by  the  most  careful  and 
patient  industry  that  has  ever  been  practically  applied  to 
the  affairs  of  civilized  man. 

It  may  be  fairly  said,  that  many  International  disputes  in 
time  of  peace  might  be  adjusted  by  this  arbiter,  assisted  by 
the  helps,  and  modified  by  the  other  sources  which  will 
presently  be  considered ;  certainly  it  may  be  most  truly 
affirmed,  that  the  greater  number  of  controversies  between 
nations  would  find  a  just  solution  in  this  comprehensive 
system  of  practical  equity.  "  Dixi  saepius,"  said  Leibnitz, 
"  post  scripta  Geometrarum  nihil  exstare  quod  vi  ac  subtili- 
"  tate  cum  Romanorum  scriptis  comparari  possit :  tantum 

"  nervi  inest,  tantum  profunditatis nee  uspiam  juris 

"  naturalis  praeclare  exculti  uberiora  vestigia  deprehendas ; 
"  et  ubi  ab  eo  recessum  est,  sive  ob  formularum  ductus,  sive 
"  ex  majorum  traditis,  sive  ob  leges  novas,  ipsae  consequen- 
"  tiae,  ex  nova  hypothesi  aeternis  rectae  rationis  dictaminibus 
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'*  additae,    mirabili    ingenio    nee    minore    firmitate    dedu- 

^'cuntur"(o)- 

So  the  English  civilian  before  quoted  observes  (p):  ''And, 
"  moreover,  by,  as  it  were,  a  general  consent  of  nations, 
"  there  is  an  appealing  to,  and  a  resting  in,  the  voice  and 
"  judgment  of  the  Civil  Law  in  these  cases  between  nation 
'^  and  nation.  The  reason  whereof  is,  because  any  thing 
"  that  is  irrational,  unnatural,  absurd,  partial,  unjust,  im- 
"  modest,  ignoble,  treacherous,  or  unfaithful,  that  law 
"  abhorreth ;  and  for  that  it  is  the  most  perfect  image  and 
"  representation  of  nature,  and  of  the  equity  and  reason 
*'  nature  prescribes  to  humane  actions,  that  was  ever  yet 
"  presented  or  set  forth  to  the  world  in  a  law." 

In  the  negotiations  between  the  United  States  of  North 
America  and  Spain  which  have  been  already  mentioned, 
the  provisions  of  the  Roman  Law  were  cited  with  respect 
to  the  public  character  of  rivers,  to  the  use  of  the  shores  as 
incident  to  the  use  of  the  water,  and  to  the  occasional 
extension  of  this  incidental  right,  when  circumstances  ren- 
dered it  necessary  that  the  cargo  should  be  removed  further 
inland,  the  shores  being,  for  some  reason,  an  unsafe  place  of 
deposit  ( 5'). 

XXXVIII.  It  is  hardly  necessary  to  guard  against  the 
supposition  that  what  has  been  said  applies  to  the  technical 
and  formal  parts  of  the  Koman  Code,  the  "formularum 
'^  ductus  "  just  mentioned,  or  to  those  which  related  exclu- 
sively to  the  particular  policy  of  the  empire ;  but  it  should 
be  remarked,  that  an  error  of  this  description  tinged  the 
early  writings  upon  International  Law,  and  tended  to  bring 
the  science  itself  into  disrepute  (r).      It  is  the  "  solida  et 

(o)  Op.  iv.  254. 

(p)  Wiseman^ s  Excellency  of  the  Civil  Laiv,  p.  110;  Burke,  Works,  \o\. 
viii.,  185  ;  Letters  on  a  Reg.  Peace. 

{q)  Wheaton's  Hist.  pp.  510^  511;  Waites'  American  State  Papers, 
X.  135-140 ;  Instit.  1.  ii.  t.  i.  ss.  1-5. 

(r)  Grotius,  de  J.  B.  et  P.  1.  iii.  c.  ix.  s.  1,  De  Postliminio :  "  Ac- 
curatius  hsec  res  a  veteribus  Romanis  tractata  est,  sed  saepe  confuse 
nimis,  ita  ut  quae  juris   gentium,  quseque  civilis  Romani   esse   vellent, 

D  2 
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"mascula  ratio"  of  Bynkershoek  which  must  guide  and 
enforce  the  application  of  it  to  the  affairs  of  independent 
nations. 

Besides  the  actual  compilations  of  Koman  Law^  the  Com- 
mentaries upon  them — for  the  like  reason  of  their  comprehen- 
siveness, impartiality,  wisdom,  and  enlarged  equity — are  of 
great  use  and  constant  service  in  elucidating  the  rules  of 
justice  between  nations. 

For  instance,  every  writer  on  the  Law  of  Embassy  relies 
for  the  elementary  propositions  relating  to  it  upon  the  Com- 
mentary of  Huber  on  the  Civil  Law ;  and  so  Lord  Stowell, 
in  the  case  of  the  Twee  Gebroeders,  fortified  his  judgment  as 
to  the  legal  marks  of  territory,  and  the  evidence  by  which  it 
is  to  be  supported,  by  reference  to  the  opinions  oi Farrinacius, 
Gail  and  Loccenius  (s). 

The  decisions  contained  in  the  Roman  Law  may  often 
form  a  safe  guide  even  between  nations  in  whose  Municipal 
Code  it  has  no  root ;  in  the  interpretation,  for  example, 
of  agreements,  express  or  tacit,  between  European  and 
Asiatic  nations,  and  in  the  equitable  resolution  of  doubts 
and  difficulties  unforeseen  and  unprovided  for  by  the  letter  of 
any  compact  (t). 


lector  nequiret  distinguere."  .  .  .  .  iv.  s.  2 :  "  Sed  heec  ratio  Roma- 
norum  propria  non  potuit  constituere  jus  gentium,"  &c. 

Heineccius,  PrcBlect.  ad  Grotium,  Prommium,  s.  64,  and  in  his  work 
Jus  Naturm  et  Gentium,  Prcsfotio,  p.  14,  shows  how  the  "  Glossatores  " 
erred  in  their  application  of  portions  of  the  Roman  law  to  International 
questions. 

It  will  be  seen,  when  the  subject  of  embassies  is  treated  of,  into 
how  serious  an  error  the  English  civilians  were  led  by  applying  the 
text  of  the  Roman  law  respecting  legati  as  the  rule  of  International 
law  upon  the  question  of  the  privileges  of  the  ambassador  of  Mary 
Queen  of  Scots. 

(s)  3  a  Bob.  Adm.  Rep.  pp.  338,  348,  349. 

{t)  The  learned  judges  of  the  English  Privy  Council,  in  deciding 
questions  arising  out  of  the  law  and  customs  of  Hindostan,  have  made 
reference  to  the  analogies  furnished  by  Roman  law. — Sootrogun  Satputty 
V.  Sabitra  Dye,  2  Knapp's  Privy  Council  Repoi'ts — a  case  on  the  law  of 
Hindoo  adoption. 
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XXXIX.  Analogy  {u)  has  great  influence  in  the  decision 
of  International  as  well  as  of  Municipal  tribunals ;  that  is  to 
say,  the  application  of  the  principle  of  a  rule^  which  has 
been  adopted  in  certain  former  cases,  to  govern  others  of  a 
similar  character  as  yet  undetermined.  Of  course  the  justice 
and  force  of  this  application  must  chiefly  depend,  in  each 
case,  on  the  closeness  of  the  parallel  between  the  circum- 
stances of  the  precedents  appealed  to  and  those  of  the  cases 
in  dispute. 


(u)  Bynkershoek,  de  Foro  Leg.  c.  iii.  p.  446. 

"  By  the  ancient  law  of  Europe,  such  a  consequence  {i.  e.  the  condem- 
nation of  the  ship  on  account  of  a  contraband  cargo)  would  have  en- 
sued; nor  can  it  be  said  that  such  a  penalty  was  unjust,  or  not  sup- 
ported by  the  general  analogies  of  laioT — Lord  Stoivell,  The  Maria,  1  C. 
JRob.  Adm.  Rep.  90. 

''Is  qui  jurisdictioni  praeest  ad  similia  procedere  et  ita  jus  dicere 
debet."— D«>.  1.  i.  t.  iii.  s.  12. 

"  Semper  quasi  hoc  legibus  inesse  credi  oportet,  ut  ad  eas  quoque 
personas  et  ad  eas  res  pertinerent,  quae  quandoque  similes  erunt." — 
Ih,27. 

"De  quibus  causis  scriptis  legibus  non  utimur,  id  custodiri  oportet, 
quod  moribus  et  consuetudine  inductum  est :  et  si  qua  in  re  hoc  defi- 
ceret,  tunc  quod proximum  et  consequens  est.''' — Ih.  32. 

"  Si  quid  in  edicto  positum  non  inveniatur,  hoc  ad  ejus  regulas  ej us- 
que conjecturas  et  imitationes  possit  nova  instruere  auctoritas." — Cod. 
1.  i.  t.  xvii.  2,  18. 

Savigny,  R.  R.  i.  s.  46  ;  Auslegung  der  Gesetze- Analogic. 

Bowyei-'s  Readings,  p.  88:  "Analogy  is  the  instrument  of  the  pro- 
gress and  development  of  the  law."  See  some  good  observations  on  the 
use  of  analogy  in  the  English  Law  in  the  cases  of  Mirehmise  v.  Ren- 
nell,  8  Bingham  Rep.  518  ;  Bond  v.  Hopkins,  1  Schoales  and  Lefroy 
Rep.  429. 
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CHAPTER  V. 

CONSENT   OF    NATIONS. 

XL.  The  next  and  only  other  source  of  International 
Law  is  the  consent  of  Nations.  The  obligations  of  Natural 
and  Revealed  Law  exist  independently  of  consent  of  men  or 
nations,  and  although  the  latter  acknowledge  no  one  superior 
upon  earth,  they,  nevertheless,  owe  obedience  to  the  laws 
which  they  have  agreed  to  prescribe  to  themselves,  as  the 
rules  of  their  intercourse  both  in  peace  and  war  {a). 

How  and  where  is  this  consent  expressed?  It  is  not 
indeed  to  be  found  in  any  one  written  code :  but  this  may  be 
the  case  with  the  Municipal  or  Common  Law  of  any  country, 
as  it  was  till  lately  with  the  institutions  of  every  European 
nation,  and  as  it  is  now^  with  those  of  Great  Britain. 

XLI.  This  consent  is  expressed  in  two  ways: — 1.  It 
is  openly  expressed  by  being  embodied  in  positive  con- 
ventions or  treaties.  2.  It  is  tacitly  expressed  by  long 
usage,  practice,  custom, — "  Jus  moribus  et  tacito  pacto  in- 
"  troductum  "  (Z>), — according  to  Grotius  ;  or,  in  the  precise 


(«)  "  Quum  enim  gentes  nulla  superiore  in  terris  contineantur,  sunt 
illis  pro  legibus,  quse  ipsi  sibi  dixere  ;  vel  scriptis  tabulis  vel  moribus  in- 
troductis,  qui  ssepe  scrip turis  istis  comprobantur." — Leibnitz,  Disser- 
tntio  11,  "  De  actorum  publicorum  usu  atque  de  principiis  juris 
naturae  et  gentium,"  &c.,  s.  i.  p.  310. 

"  Sed  sicut  cuj usque  civitatis  jura  utilitatem  suae  civitatis  respiciunt, 
ita  inter  civitates  aut  omnes,  aut  plerasque,  ex  consensu  jura  quaedam 
nasci  potuerunt ;  et  nata  apparent,  quae  utilitatem  respicerent  non  coetuum 
singulorum,  sed  magnae  illius  universitatis.  Et  hoc  jus  est  quod  jus 
gentium  dicitur,  quoties  id  nomen  a  jure  naturali  distinguimus.— G'roiJ. 
de  J.  B.  et  P.  Proleg.  s.  17. 

(6)  Grotii  Proleg.  s.  1,  de  Jure  B.  et  P. 
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language  of  Bynkershoek,  "  Ipsum  jus  gentium,  quod  oritur  e 
'^  pactis  tacitis  et  praesumptis  qua3  ratio  et  usus  inducunt"  (c). 

XLII.  Customs  and  usages  which  have  long  subsisted  be- 
tween nations  constitute  a  law  to  them:  "  Nee  negamus,"  says 
Grotius,  '^mores  vim  pacti  accipere  "(^).  Each  State  has  a 
right  to  count  upon  the  presumption  of  their  continuance  : 
in  no  instance  are  they  to  be  lightly  departed  from  by  any 
single  nation ;  never  without  due  notice  conveyed  to  other 
countries,  and  then  only  in  those  cases  in  which  it  may  be 
competent  to  a  nation  so  to  act. 

For  instance,  a  State  may  refuse — though  it  would  be  a 
defeasance  of  comity  bordering  upon  hostility — to  receive 
the  resident  Ambassador  of  another  State ;  but  if  it  does 
receive  him,  it  must  accord  to  him  the  full  privileges  of  his 
station :  they  are  secured  to  him  by  the  universal  consent 
of  all  nations,  which  it  is  not  competent  to  any  individual 
nation  at  her  pleasure  to  abrogate  or  deny. 

So  in  the  case  of  the  Louis^  Lord  Stowell  reversed  the 
sentence  of  a  Vice- Admiralty  Court,  which  had  condemned 
a  French  ship  for  being  employed  in  the  slave  trade,  and 
resisting  the  search  of  a  British  cruiser,  saying,  "  that 
"  neither  a  British  Act  of  Parliament,  nor  any  Commission 
"  founded  on  it,  can  affect  any  right  or  interest  of  foreigners, 
*^  unless  they  are  founded  upon  principles,  and  impose  regula- 


(c)  QucBstiones  Juris  Puhlici,  1.  iii.  c.  x.  Again  he  says,  "Ut  in 
omni  argumento,  quod  de  jure  gentium  est,  ratio  et  usus  faciunt  utram- 
que  paginam." — Ih.  c.  v. 

(d)  Lib.  ii.  c.  v.  s.  24,  p.  259.  "  It  is  my  duty  not  to  admit  that, 
because  one  nation  has  thought  proper  to  depart  from  the  common 
usage  of  the  world,  and  to  meet  the  notice  of  mankind  in  a  new  and 
unprecedented  manner,  I  am,  on  that  account,  under  the  necessity  of 
acknowledging  the  efficacy  of  such  a  novel  institution,  merely  because 
general  theory  might  give  it  a  degree  of  countenance,  independent  of 
all  practice,  from  the  earliest  history  of  mankind." — The  Flad  Oijen,  1  C. 
Bob.  Adm.  Rep,  pp.  139-146.     See,  too,  Vattel,  ii.  1.  iv.  c.  vii.  s.  106. 

Bynkershoeh,  de  Foro  Legatorum,  c.  v.  ad  Jin.,  speaking  of  the  attempt 
to  subject  a  foreign  prince  to  a  municipal  tribunal  by  seizing  some 
trifling  property  of  his  as  it  passed  through  the  kingdom,  says,  "  Nee 
quicquam  magis  erit  contra  j^fcesumtam  si  non  testatam  mentem  gentium.'' 
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"  tions  that  are  consistent  with  the  Law  of  Nations.  That 
"  is  the  only  Law  which  Great  Britain  can  apply  to  them  ; 
'^  and  the  generality  of  any  terms  employed  in  an  Act  of 
"  Parliament  must  be  narrowed  in  construction  by  a  religious 
"  adherence  thereto  "  {e). 

The  force  of  International  Custom  is  emphatically  ex- 
pressed by  Grotius  in  the  phrase  often  repeated  by  him, 
"  Placuit  gentibus "  (/) ;  and  still  more  in  the  phrase, 
"  Christianis  in  universum  placuit '\g).  Bynkershoek  speaks 
of  "  ilia  perpetuo  usu  inter  di versos  sui  juris  populos 
"  observata  consuetudo,"  and  repeatedly  of  the  "gentium 
"  usus  "  as  one  of  the  two  pillars  of  International  Law. 

Prince  Talleyrand,  in  his  note  (19th  December,  1814)  to 
the  Congress  of  Vienna,  expostulated  upon  the  violation 
of  International  Law  contained  in  the  arrangements  which 
sanctioned  the  fresh  partition  of  Poland,  and  the  annexation 
of  parts  of  Saxony  to  Prussia.  He  said  that  such  arrange- 
ments would  tend  to  establish  the  principle  "that  the 
"  nations  of  Europe  are  united  to  each  other  by  no  other  moral 
"  ties  than  those  which  unite  them  to  the  islanders  of  the 
"  Pacific;  that  they  live  among  each  other  under  the  pure  law 
"  of  nature,  and  that  what  is  called  the  Public  Law  of  Europe 
"  does  not  exist ;  since  although  all  the  civil  societies  of  the 
"  earth  are,  wholly  or  partially,  governed  by  usages  which 
"  constitute  laws,  the  customs  which  are  established  between 
"  the  nations  of  Europe,  and  which  they  have  universally, 
"  constantly,  and  reciprocally  observed  for  three  centuries, 
"  do  not  form  a  law  for  them ;  in  one  word,  that  there  is  no 
"  other  law  but  that  of  force  "  (Ji). 

(e)  2  Bodson  Ad^n.  Rep.  p.  239. 

(/)  I)e  J.  B.  et  P.  1.  ii.  c.  xviii.  4,  s.  6 ;  1.  iii.  c.  vi.  3  ;  c.  vii.  5,  s.  2. 

(^)  Lib.  iii.  c.  vii.  9,  s.  1.  ''Hoc  saltern  .  .  .  perfecit  revereutia 
Cliristianse  legis." — lb. 

As  to  preserving  women  from  violence :  "  Atque  id  inter  Christianos 
obsen-ari  par  est,  non  tantum  lit  disciplinee  militaris  partem,  sed  et  ut 
partem  juris  gentium.''~L\h.  iii.  c.  v.  xix.  s.  2 ;  cf.  The  Flad  Oijen,  1  C. 
Hob.  Adm.  Rep.  141  {Lord  Stoivell). 

(h)  Wheaton's  History  of  the  Lmv  of  Nations,  p.  429. 

Kluber,  Aden  des  Wiener  Congresses,  Band  vii.  s.  48. 
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XLIII.  Lord  Stowell  frequently  expressed  his  entire 
concurrence  with  the  opinions  of  preceding  jurists  as  to 
the  great  and  inestimable  influence  of  Custom  upon  the 
Rights  and  Duties  of  Nations.  Speaking  of  the  condemna- 
tion of  a  ship  in  a  neutral  country,  he  says :  "  It  has  been 
"  contended  that  such  a  sentence  is  perfectly  legal,  both  on 
"  principle  and  authority.  It  is  said  that,  on  principle,  the 
**  security  and  consummation  of  the  capture  is  as  complete  in 
'*  a  neutral  port  as  in  the  port  of  the  belligerent  himself.  On 
"  the  mere  principle  of  security  it  may  perhaps  be  so  ;  but 
"  it  is  to  be  remembered  that  this  is  a  matter  not  to  be 
"governed  by  abstract  principles  alone  ;  the  use  Sindpractice 
"  of  nations  have  intervened,  and  shifted  the  matter  from  its 
"  foundations  of  that  species  :  the  expression  which  Grotius 
"  uses  on  these  occasions  {placuit  gentibus)  is,  in  my  opinion, 
"  perfectly  correct,  intimating  that  there  is  a  use  and  practice 
"  of  nations,  to  which  we  are  now  expected  to  conform  "  {i). 

In  another  case  ( j),  he  says :  "  This  is  a  position  in  which 
"  I  am  justified  by  the  general  practice  of  mankind,  and  the 
"  practice  of  mankind  forms  one  great  branch  of  the  law  of 
"  nations."  Throughout  his  celebrated  judgment  in  The 
Maria  (k)  he  relies  invariably  upon  "  the  law  and  practice  of 
"  nations."  And  again,  in  The  ISantd  Cruz^  after  having  ob- 
served that  there  is  no  statute  of  the  British  Parliament  upon 
the  subject  of  Prize  which  directly  applies  to  recapture,  he 
continues :  "  But  there  is  a  laio  of  habit,  a  law  of  usage,  a 
"  standing  and  known  principle,  on  the  subject  in  all  civilized 
"  and  commercial  countries  :  it  is  the  common  practice  of 
"  European  States  in  every  war  to  issue  proclamations  and 
*'  edicts  on  the  subject  of  Prize ;  but  till  they  appear,  Courts 
*^  of  Admiralty  have  a  law  and  a  usage  on  which  they 
"  proceed,  from  habit  and  ancient  practice,  as  regularly  as 


{i)  The  Henrick  and  Maria,  4  C.  Roh.  Adm,  Rep.  pp.  64,  55. 
\j)  The  Progress,  7  C.  Roh.  Adm.  Rep.  p.  220. 

(k)  1  a  Rob.  Adm.  Rep.  pp.  350,  362,  &c.     See  too  The  Flad  Oyen, 
lb.  140, 141. 
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"  they  afterwards  conform  to  the  express  regulations  of  their 

"Prize  Acts"(0- 

Similar  expressions  abound  in  the  luminous  expositions  of 
International  Law  which  these  judgments  afford. 

XLI V.  The  Law  of  Nations  has  received  continual  acces- 
sions and  improvements  since  the  first  cultivation  of  it  in  the 
Christian  world ;  not  only  have  evil  customs  been  abrogated, 
but  the  rigour  of  many  ancient  customs  has  been  softened  and 
relaxed  in  their  application,  without  any  departure  from  the 
principle  on  which  they  were  founded.  This  effect  is  happily 
described  by  Lord  Stowell ;  when  speaking  of  contraband 
articles  found  on  board  a  neutral  vessel,  he  says,  "  I  do  not 
"know  that  under  the  present  practice  of  the  Law  of 
"  Nations  a  contraband  cargo  can  affect  the  ship.  By  the 
"  ancient  law  of  Europe,  such  a  consequence  would  have 
"  ensued  ;  nor  can  it  be  said  that  such  a  penalty  was  unjust, 
"  or  not  supported  by  the  general  analogies  of  laio,  for  the 
"  owner  of  the  ship  has  engaged  it  in  an  unlawful  commerce. 
*^' But  in  the  modern  practice  of  the  Courts  of  Admiralty 
"  of  this  country,  and  I  believe  of  other  nations  also,  a 
"  milder  rule  has  been  adopted "  (m).  On  the  other  hand, 
usage  has  decided  that  many  things  are  contraband  in  naval 
war  concerning  which  there  had  formerly  been  much  dis- 
pute. Valin  says,  honestly  and  boldly,  in  his  Commentaries, 
"Z)e  droit  ces  choses  sont  de  contrabande  aujourd'hui  et 
"  depuis  le  commencement  de  ce  siecle,  ce  qui  n'etait  pas 
^^  autrefois  neanmoins  "  (w).  There  must  be,  however,  a 
reciprocity  {o)  in  the  conduct  of  the  nation  demanding  from 
another  nation  the  privilege  of  these  mitigations  introduced 
by  usage  into  the  ancient  Law ;  and  a  nation  may  be  estopped 

(0  1  e.  Roh.  Adm.  Hep.  p.  61. 

The  Mercurius,  1  C.  Roh.  Adm,  Rep.  p.  82 :  "  Under  the  modern  law  of 
nations."  The  Maria,  lb.  371  a\  "According  to  tlie  modern  under- 
standing of  tlie  law  of  nations." 

The  Santa  Cruz,  1  C.  Rob.  Adm.  Rep.  p.  65 ;  The  Elsebe,  4  Ih.  p.  421. 

(m)  The  Rimjende  Jacob,  1  C.  Rob.  Adm.  Rep.  p.  90. 

(n)   Ordonnance  de  la  Marine,  1.  iii.  t.  ix.  art.  xi. 

(o)   The  Santa  Cruz,  1  C.  Rob.  Adm.  Rep.  pp.  49,  64. 
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by  its  usage  from  claiming  the  benefit  of  a  principle  of  the 
Law  of  Nations  which  would  operate  in  its  favour. 

XLV.  Such  is  the  influence  of  universal  usage,  that  it 
will  in  some  measure  affect  even  the  stipulations  of  a  treaty 
made  long  prior  to  the  commencement  of  that  usage,  and  at 
a  time  when  the  law,  which  has  been  since  settled,  was  in  a 
state  of  fluctuation  and  controversy  (p). 

In  1654,  a  treaty  was  entered  into  between  England 
and  Portugal,  by  which,  among  other  things,  both  countries 
mutually  bound  themselves  not  to  sufler  the  ships  and  goods 
of  the  other  taken  by  enemies,  and  carried  into  the  ports  of 
the  other,  to  be  conveyed  away  from  the  original  owners  or 
proprietors.  "  Now,  I  have  no  scruple  in  saying  "  (observes 
Lord  Stowell,  in  1798), 'Hhat  this  is  an  Article  incapable  of 
''  being  carried  into  literal  execution,  according  to  the  modern 
"understanding  of  the  Law  of  Nations,  for  no  neutral 
"  country  can  interpose  to  wrest  from  a  belligerent  prizes 
"  lawfully  taken "  (q).  This  is,  perhaps,  the  strongest 
instance  that  could  be  cited,  of  what  civilians  call  the 
"  consuetudo  obrogatoria  "  (r). 

XL VI.  So  the  establishment  of  Courts  of  the  Law  of 
Nations  in  all  civilized  countries  in  time  of  war,  is  an  insti- 
tution introduced  by  civilized  usage,  and  binding  upon  all 
civilized  countries. 

Neutral  Nations  in  time  of  War  have  now  no  right  (5), 
when  they  are  injured,  to  exact  compensation  from  the 
countrymen  of  the  aggressors  {t),  though  the  Barbary  States 
were  said  by  Lord  Stowell  to  do  so,  "  under  a  Law  of  Nations 


{p)   The  Maria,  1  C.  Hob.  Adm.  Hep.  pp.  371-373. 

Iq)  The  Santa  Cruz,  1  C.  Rob.  Achu.  Rejh  pp.  49,  64.  See  also  vol.  ii. 
p.  732,  of  Sir  Leoline  Jenkins's  Works. 

(r)  Savigny,  System  cles  Romischen  Rechts,  b.  i.  195. 

Bynkershoek,  de  Foro  Legat.  c.  xix.  s.  7. 

(s)  Bynkershoek,  Observatio7ies  Juris  Romani,  c.  ii.  vol.  ii. :  ''  Propul- 
satio  vis  atque  injiirite  quo  sensu  jiiri  gentium  tribuatur." 

it)  The  Maria,  1  C.  Rob.  Adm.  Rep.  p.  373;  The  Walsingham  Packet, 
lb,  p.  83 ;  The  Snipe  and  others,  Edwards'  Adm.  Rep.  p.  412. 
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"now  peculiar  to  themselves"  (w).  Neither  in  time  of 
Peace  are  Nations  entitled  to  have  recourse  to  Reprisals, 
until  reparation  for  the  injury  sustained  has  been  formally 
asked  and  denied,  both  of  the  proper  tribunal,  and  of  the 
government,  in  re  minime  dubia. 

These  points,  however,  will  receive  a  fuller  discussion  in 
another  part  of  this  work. 

(w)  The  Kinder  Kinder,  2  C.  JRob.  Adm.  Rep.  p.  88. 
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CHAPTER  VI. 

HISTORY — TREATIES. 

XL VII.  Such  being  the  influence  of  usage  upon  Inter- 
national Law  (a),  it  becomes  of  importance  to  ascertain  where 
the  repositories,  and  what  the  evidence,  may  be  of  this  great 
source  of  International  Law. 

XL  VIII.  (1.)  In  the  enumeration  of  these,  History,  unless 
the  term  be  too  general,  necessarily  takes  the  first  place.  It 
supplies,  according  to  Grotius,  both  example  and  authorita- 
tive judgments — of  which  the  latter  owe  their  weight  to  the 
general  acceptance  which  they  have  obtained,  whilst  the 
former  are  more  or  less  valuable  according  as  they  are  more 
or  less  derived  from  epochs  and  nations  more  or  less  entitled 
to  universal  respect  (h). 

It  is  scarcely  necessary  to  guard  against  the  error  which 


(a)  "  Quamquam  enim  nee  sit  exemplis  judicandum,  et  aurea  ea 
dicitur  Jiistiniani  lex,  ab  exemplis  tamen  duci  probabilem  conjecturam 
certum  est,  et  in  dubio  judicandum  imo  est  exemplis ;  et  cum  itum  in 
consuetudinem  est.  Neque  enim  mutare  decet  quse  certam  observan- 
tiam  semper  babuerunt,  et  firmius  judicium  creditur,  quod  plurimorum 
sententiis  confirmatur." — Alhericus  Gentilis,  lib.  i.  c.  ii.  De  Jure  Belli. 

{h)  "  History/'  Hume  observes, "  the  great  mistress  of  wisdom,  furnishes 
examples  of  all  kinds ;  and  every  prudential  as  well  as  moral  precept 
may  be  authorised  by  those  events  which  her  enlarged  mirror  is  able 
to  present  to  us." — Hist,  of  England,  vol.  vii.  p.  150.  Grot.  Proleg.  s. 
xlvi. :  "  Historiae  duplicem  habent  usum,  qui  nostri  sit  argumenti :  nam 
et  exempla  suppeditant  et  judicia.  Exempla,  quo  meliorum  sunt  tem- 
porum  ac  populorum,  eo  plus  habent  auctoritatis  ;  ideo  Graeca  et  Romana 
Vetera  cseteris  prsetulimus.  Nee  spernenda  judicia,  prsesertim  consen- 
tientia ;  jus  enim  naturae,  ut  diximus,  aliquo  modo  inde  probatur ;  jus 
vero  gentium  non  est  ut  aliter  probetur." 

The  Flad  Oyen,  1  C.  Roh.  Adm,  Rep,  p.  141. 
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Grotius,  in  another  part  of  his  work,  denounces— that  in- 
stances recorded  in  History,  merely  by  virtue  of  being  so 
recorded,  constitute  precedents  of  International  Law  (c). 

History  is  a  record  of  the  injustice,  evil  passions,  and  folly, 
as  well  as  of  the  justice,  virtues,  and  wisdom  of  Nations. 

The  necessities  of  the  epoch  in  which  Grotius  wrote  left  him 
little  or  no  choice  in  selecting  his  examples  and  precedents 
chiefly  from  the  antiquity  of  Greece  and  Eome.  This  is  not 
the  case  with  his  successors ;  they  have  far  ampler  and  far 
apter  materials.  But  the  edifice  is  not  the  weaker  for  the 
breadth  and  depth  of  the  classical  foundations  laid  by  the 
first  architect ;  and  the  principle  which  guided  him  is  in 
this,  as  in  most  other  instances,  most  valuable  to  the  later 
and,  in  spite  of  their  advantages,  inferior  builders. 

XLIX.  (2.)  Secondly,  the  consent  of  Nations  is  evidenced 
by  the  contents  of  Treaties,  which  for  this,  as  well  as  for  other 
reasons,  constitute  a  most  important  part  of  International 
Law  (d), 

L.  Upon  this  point  there  is  one  observation  which  merits, 
from  its  importance,  precedence  over  all  others.  It  is  this : 
No  treaty  between  two  or  more  Nations  can  afiect  the 
general  principles  of  International  Law  prejudicially  to 
the  interest  of  other  Nations  not  parties  to  such  covenant ; 
at  the  same  time,  the  contracting  parties  (e)  may  introduce 


(c)  "  Solet  et  illudjquaeri,  an  jure  talionis  interfici,  aiit  male  tractari 
legatus  possit  ab  eo  veniens,  qui  tale  quid  patraverit.  Et  sunt  quidem 
ultionis  talis  exempla  in  historiis  satis  multa:  sed  nimirum  historise 
non  tantum  quse  juste,  sed  et  quae  inique,  iracunde,  impotenter  facta 
sunt,  memorant." — G7'ot.  1.  ii.  c.  xviii.  7. 

{d)  "  All  this  body  of  old  conventions,  composing  tbe  vast  and  volu- 
minous collection  called  the  Cot-ps  diplomatique,  forms  the  code  or  statute 
law,  as  the  methodized  reasonings  of  the  great  publicists  and  jurists 
form  the  digest  and  jurisprudence  of  the  Christian  world.  In  these  trea- 
sm-es  are  to  be  found  the  usual  relations  of  peace  and  amity  in  civilized 
Europe." — Letters  on  a  Regicide  Peace,  Burke,  Works,  vol.  ix.  p.  235. 

(e)  "  Usus  intelligitur  ex  perpetua,  quodam  modo,  paciscendi  edicen- 
dique  consuetudine ;  pactis  enim  principes  saepe  id  egerunt  in  casum 
belli,  ssepe  etiam  edictis  contra  quoscunque,  flagrante  bello.  Dixi,  ex 
perpetua  qaodam  modo  consuetudine,  quia  unum  forte  alterumve  pactum, 
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into  a  treaty  expressions  so  generally  worded  as  to  be 
either  explanatory  of  a  previously  contested  point  of  law,  or 
declaratory  of  the  future  interpretation  of  it,  or  in  other 
ways  frame  the  covenants  of  the  Treaty  between  themselves 
so  as  to  lay  down  an  universal  principle  binding  on  them,  at 
least,  in  their  intercourse  with  the  rest  of  the  world.  Nowhere 
will  this  important  doctrine  be  found  laid  down  with  greater 
precision,  or  more  irresistible  argument,  than  in  Lord  Gren- 
ville's  speech  in  the  House  of  Peers,  upon  the  motion  for  an 
address  to  the  throne  approving  of  the  convention  with  Russia 
in  1801  (/).  Among  the  many  attributes  of  a  statesman 
possessed  in  rare  excellence  by  that  minister,  was  his  inti- 
mate acquaintance  with  International  Jurisprudence  in  all 
its  branches.  His  opinion  is,  therefore,  of  very  great  autho- 
rity. He  argued  that,  by  the  language  of  that  convention, 
a  new  sense,  and  one  hitherto  repudiated  by  Great  Britain, 
with  respect  to  contraband  of  war,  would  be  introduced,  so 
far  at  least  as  Great  Britain  was  concerned,  into  general 
International  Law;  that  inasmuch  as  some  provisions  of 
the  Treaty  with  respect  to  what  should  be  considered  contra- 
band of  war  were  merely  prospective,  and  confined  to  the 
contracting  parties,  England  and  Russia,  while  other  provi- 
sions of  the  same  Treaty  were  so  couched  in  the  preamble, 
the  body,  and  certain  sections  which  contained  them,  as  to 
set  forth,  not  the  concession  of  a  special  privilege  to  be 
enjoyed  by  the  contracting  parties  only,  but  a  recognition  of 
one  universal  pre-existing  right,  they  must  be  taken  as  laying 
down  a  general  rule  for  all  future  discussion  with  any  Power 
whatever,  and  as  establishing  a  principle  of  law  which  was  to 
decide  universally  on  the  just  interpretation  of  the  technical 
term  contraband  of  war, 

quod  a  consuetiidine  recedit,  jus  gentium  non  mutat." — Bynkershoek, 
Qucsstiones  Juris  Puhlici,  1.  i.  c.  x. 

Wheaton's  El.  of  Int.  Laiv,  i.  60. 

(/)  This  speech  was  published  separately,  by  Cobbett  and  Morgan, 
Pall  Mall,  November  13,  1802. 

See,  too,  Hansard's  Parliamentary  Debates,  1801, 
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LI.  The  constant  consent  of  various  nations  to  adopt  a 
particular  interpretation  of  a  particular  term  is,  generally 
speaking,  strong  evidence  that  such  is  the  true  International 
meaning  belonging  to  it.  Bynkershoek  was  in  the  habit  of 
placing  great  stress  upon  the  language  of  Treaties,  as  evi- 
dence of  the  universal  consent  of  nations,  and  especially  on 
this  point  {g) :  "  Excute  pacta  gentium,  quae  diximus,  excute 
*'  et  alia,  quae  ahbi  exstant,  et  reperies,  omnia  ilia  appellari 
'^  contrahanda,  quae,  uti  hostibus  suggeruntur,  bellis  gerendis 
"  inserviunt,  sive  instrumenta  bellica  sint,  sive  materia,  per 
*'  se  bello  apta ;  "  and,  again,  "  Priusquam  autem,  quid  mihi 
"  videatur,  exponaai,  operas  pretium  erit,  pactlones  gentium 
"  consuluisse ;  "  again,  "  Sed  his  paulisper  sepositis  audi 
"  pacta  gentium ;  " — these  and  the  like  expressions  abound  in 
his  most  valuable  dissertations.  Nor  in  this  respect  is  he  at 
variance  with  other  jurists ;  it  is  their  universal  opinion  that 
not  only  the  particular  provisions,  but  the  general  spirit,  of 
Treaties  to  which  at  different  periods  many  nations  have 
been  parties,  is  of  great  moment  and  account  as  the  evidence 
of  their  consent  to  the  doctrine  contained  in  them.  So  Lord 
Stowell,  in  his  judgment  in  The  Maria,  arguing  for  the  uni- 
versal right  of  the  belligerent  to  visit  neutral  merchant  ships, 
says :  "  The  right  is  equally  clear  in  practice,  for  practice 
"  is  uniform  and  universal  upon  the  subject ;  the  many 
"  European  Treaties  which  refer  to  this  right  refer  to  it  as 
"  pre-existing,  and  merely  regulate  the  exercise  of  it "(/«). 

So  the  "  reponse  sans  replique^"*  already  mentioned,  of 
Great  Britain  to  the  Prussian  memorial,  and  that  memorial 
itself,  refer  to  a  variety  of  Treaties  as  containing  provisions 
illustrative  and  confirmatory  of  the  doctrine  maintained  in 
the  reply. 

LII.  When,  however,  it  is  said  that  the  consent  of  nations 
may  be  gathered  in  some  degree  from  the  conventions  of 
Treaties,  it  is  not   meant   that   every  kind  of   Treaty  can 


{g)  Qtuestiones  Juris  Puhlici,  1.  i.  c.  x.  113. 
Qi)  1  a  Rob.  Adm.  Hep.  p.  360. 
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furnish  even  this  degree  of  evidence.  Many  are  concerned 
v^rith  matters  of  no  general  {i)  interest  to  other  than  the 
contracting  parties ;  many  contain  stipulations  wrung  from 
the  necessities  of  one  party,  compelled  to  admit  claims  to 
which  by  the  general  law  its  adversary  was  not  entitled  (j). 
From  Treaties  of  this  description  no  argument  of  the  consent 
of  Nations  can  be  fairly  deduced.  But  there  are  certain 
great  and  cardinal  Treaties  in  which,  after  long  and  bloody 
wars,  a  re-adjustment  of  International  relations  has  taken 
place,  and  which  are  therefore  more  especially  valuable, 
both  from  the  magnitude  and  importance  of  their  provisions, 
which  have  necessitated  a  recurrence  to,  and  a  re-statement 
of,  the  fundamental  principles  of  International  Law ;  and 
also  from  the  fact,  that  frequently  the  greater  number  of 
European  States,  and  lately  some  American  and  even  Asiatic 
communities,  have  been  parties  thereto  (K), 

This  subject  will  come  again  under  discussion  in  a  subse- 
quent consideration  of  the  general  subject  of  Treaties  (Z). 
It  may,  however,  be  as  well  to  mention  in  this  place  that  the 


(^■)  "By  this  means  the  proposed  fraternity  is  hustled  in  the  crowd 
of  those  treaties  which  imply  no  change  in  the  public  law  of  Europe, 
and  which  do  not,  upon  system,  affect  the  interior  condition  of  nations. 
It  is  confounded  with  those  conventions  in  which  matters  of  dispute 
among  sovereign  powers  are  compromised,  by  the  taking  off  a  duty 
more  or  less,  by  the  surrender  of  a  frontier  town  or  a  disputed  district 
on  the  one  side  or  the  other,  by  pactions  in  which  the  pretensions  of 
families  are  settled  (as  by  a  conveyancer  making  family  substitutions 
and  successions),  without  any  alterations  in  the  laws,  manners,  religion, 
privileges,  and  customs  of  the  cities  or  territories  which  are  the  subject 
of  such  arrangements." — Burhe,  Works,  vol.  viii.  p.  234 :  Letters  on  a 
Regicide  Peace. 

{j)  "  Quod  vero  contra  rationem  juris  receptum  est,  non  est  produ- 
cendum  ad  consequentias." — Dig.  i.  iii.  s.  14  {Be  Legihus). 

"  Quae  propter  necessitatem  recepta  sunt,  non  debent  in  argumentum 
trahi." — Dig.  1.  xvii.  162 :  De  Diversis  Regulis  Juris  Antiqui. 

(k)  "  Tous  les  princes  et  etats  de  I'Europe  se  trouvent  ainsi  directement 
ou  indirectement  compris  dans  ce  traite,  a  I'exception  du  Pape  et  du 
Grand  Seigneur,  qui  seuls  n'y  prirent  aucune  part."— A^ocA,  Hist,  des  Tr. 
c.  i.  1, 3,  in  fine. 

(I)  Vol.  ii.  ch.  vi.  vii.  viii. 
VOL.  I.  E 
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Treaties  which  have  principally  affected  International  Law, 
are(m): — 

For  Europe  generally: — Westphalia  (1648),  to  which 
every  Sovereign  and  State  on  the  Continent  of  Europe, 
except  the  Pope  and  the  Grand  Seigneur^  was  a  party; 
Utrecht  (1713);  Paris  and  Hubertsbourg  (1763);  Paris 
(1814),  and  the  Congress  of  Vienna. 

A  group  of  Treaties  negotiated  for  the  North  of  Europe 
only :— Oliva  (1 660);  Kiel  (1814),  with  the  Ottoman  Porte; 
Carlowitz  (1699)  ;  Bucharest  (1812). 

The  Treaties  which  have  affected  the  relations  between  the 
Ottoman  Porte  and  the  European  Powers  generally: — 

The  Act  of  the  Porte  granting  to  British  merchant  vessels 
the  privileges  of  commerce  in  the  Black  Sea  (October  30, 
1799). 

The  Convention  concluded  between  the  Courts  of  Great 
Britain,    Austria,   Prussia,   and   Russia,  and  the  Sublime 


(m)  "  Si  Ton  examine  les  revolutions  qui  out  contribu^  a  constituer 
I'etat  actuel  de  I'Europe,  on  se  convaincra  qu'il  y  a  peu  de  traites  ante- 
rieurs  a  ceux  de  Westphalie,  d'Oliva,  et  de  Carlowitz,  dont  I'influence 
s'etende  aux  affaires  gen^rales,  et  au  systeme  politique  de  nos  jours. 
L'etude  des  traites  qui  les  precedent  ne  laisse  cependant  pas  d'avoir  son 
utilite,  parce  que  les  stipulations  qu'ils  renferment  sont  souvent  rappel^es 
et  confirmees  dans  des  actes  plus  r^cents  ;  que  les  pretentions  des  puis- 
sances derivent  en  grande  partie  des  anciens  traites,  et  qu'enfin  la  con- 
naissance  de  ceux-ci  sert  a  etendre  les  vues  de  la  politique  ;  car  plus  on 
p^netre  dans  I'histoire  des  traites,  plus  on  se  rend  propre  aux  negociations 
et  aux  travaux  diplomatiques. 

"  II  serait  superfiu  d'entrer  dans  un  plus  grand  detail  sur  les  avantages 
que  procure  la  connaissance  des  traites;  il  suffit  de  remarquer  qu'elle 
donne  celle  de  I'etat  actuel  de  I'Europe,  ainsi  que  des  droits  et  des  obli- 
gations reciproques  des  puissances.  Elle  est  done  indispensable  a  tons 
ceux  qui  sont  charges  du  maniement  des  affaires  publiques  ou  qui  veulent 
s'y  former.  Elle  n'est  pas  d'une  moindre  utilite  a  ceux  qui  etudient 
I'histoire  en  philosophes  et  en  politiques. 

"  En  suivant  le  fil  des  negociations,  on  decouvre  I'origine  des  evene- 
ments  qui  ont  change  la  face  du  monde  politique  et  produit  I'etat  de 
choses  qui  regne  aujourd'hui  en  Europe.  Oette  etude  conduit  done  a  la 
vraie  connaissance  de  I'histoire,  et  nous  met  en  etat  de  relever  beaucoup 
d'erreurs  commises  par  les  historiens  qui  ont  neglige  d'approfondir  les 
traites."— ZbcA,  Hist,  des  Tr.  Pref. 
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Ottoman  Porte,  for  the  Pacification  of  the  Levant,  sio^ned 
at  London,  July  15,  1840. 

The  Treaty  of  July  13,  1841,  as  to  the  Navigation  ot 
the  Dardanelles  and  the  Bosphorus,  which  incorporated  into 
the  written  Law  of  Nations  the  conventional  maxim  as  to 
territorial  jurisdiction  over  adjacent  waters,  revised  and 
altered  by  Treaty  of  Paris  (already  mentioned),  1856. 

The  Treaty  of  Paris  (with  the  Conventions  annexed  to 
it),  March  30,  1856,  between  England,  Austria,  France, 
Prussia,  Russia,  Sardinia,  and  the  Porte,  by  which  the  in- 
dependence and  integrity  of  the  Ottoman  Empire  are  secured, 
and  this  Empire  is  admitted  "  into  the  Public  Law  and 
"  System  of  Europe." 

The  Declaration  respecting  Maritime  Law  was  signed  by 
the  Plenipotentiaries  of  Great  Britain,  Austria,  France, 
Prussia,  Russia,  Sardinia,  and  Turkey,  assembled  in  Con- 
gress at  Paris,  April  16,  1856. 

The  Treaty  of  Prague,  1866,  was  made  at  the  close  of 
the  war  by  which  Prussia  destroyed  the  old  German  Bund, 
obtained  for  herself  the  supremacy  which  Austria  once  had 
in  Germany,  and  seized  without  scruple  or  justification  large 
portions  of  her  weaker  neighbours'  territories — a  fate  which 
even  the  ancient  Free  City  of  Frankfort  could  not  escape  {n). 


{n)  See  Overthrow  of  the  Germanic  Confederation  in  1866,  by  Sir  A. 
Malet,  1870.  The  ancient  free  city  of  Frankfort,  he  says,  "  obtained, 
by  special  favour  of  the  King  of  Prussia,  reimbursement  of  a  portion  of 
the  contribution  which  was  exacted  ;  but  the  Government  is  abolished, 
and  the  city  is  reduced  to  a  Prussian  town  of  the  third  rank." — Chap. 
XXV.  p.  384. 

Article  IV.  of  the  Treaty  of  Prague. — "  His  Majesty  the  Emperor  of 
Austria  recognizes  the  dissolution  of  the  late  German  Bund,  and  gives 
his  consent  to  a  new  formation  of  Germany,  in  which  the  Imperial  State 
of  Austria  shall  take  no  part.  Moreover,  his  Majesty  promises  to  recog- 
nize the  closer  Federal  relations  which  his  Majesty  the  King  of  Prussia 
is  about  to  establish  north  of  the  line  of  the  Maine,  and  also  agrees  that 
the  German  States  to  the  south  of  this  line  shall  form  an  union,  the 
national  connection  of  which  with  the  northern  confederacy  is  reserved 
for  a  more  definite  agreement  between  both  parties,  and  which  is  to 
maintain  an  international  independent  existence." 

E  2 
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The  Treaty  which  established  the  Kingdom  of  Greece 
(1832)  ;  and  that  which  established  the  Kingdom  of  Belgium 
(1831),  the  provisions  of  which  were  afterwards  superseded 
by  the  Treaty  of  April  19,  1839. 

The  amalgamation  of  the  various  Italian  States  into  the 
Kingdom  of  Italy  is  not  recorded  in  any  Treaty  or  Treaties. 

The  union  of  Lombardy  with  Piedmont  is  recorded  in  the 
Treaty  or  Treaties  of  Zurich  (November  11, 1859),  between 
Austria,  France,  and  Sardinia.  Austria  adopted  the  course 
with  respect  to  Lombardy  (o)  which  she  afterwards  pursued 
with  respect  to  Venetia — namely,  that  of  ceding  the  territory 
to  France,  who  transferred  it  to  Sardinia.  Events,  subse- 
quently to  the  Treaties  of  Zurich,  led  to  the  formation  of 
the  present  Italian  Kingdom,  which  has  been  recognized  by 
all  Powers  but  the  Pope. 

The  Principal  Treaties  between  the  United  States  of 
North  America  and  the  European  Powers  are — 

The  Treaty  of  Versailles  (1783),  containing  the  recogni- 
tion of  that  Republic. 

The  Treaty  of  Ghent  (December,  1814),  between  Great 
Britain  and  the  United  States,  chiefly  as  to  boundaries  of 
their  respective  dominions  in  North  America. 

The  Treaty  of  the  United  States  of  North  America  with 
the  Confederation  of  Central  America  (December  4,  1845), 
should  also  be  mentioned. 

The  international  position  of  the  Republics  of  Honduras 
and  Nicaragua,  in  Central  America,  was  materially  affected 
by  the  claims  of  Great  Britain  to  the  Protectorate  of  the 
Mosquito  territory.  The  Treaty  called  the  Clayton-Bulwer 
Treaty,  and  the  subsequent  explanatory  Dallas-Clarendon 
Treaty,  which  the  United  States'  Senate  refused  to  ratify, 
failed  to  remove  the  dispute  between  Great  Britain  and 
the  United  States  of  North  America  relative  to  these 
Republics.  But  by  a  Treaty  between  Great  Britain  and 
Honduras,  November  28,  1859,  and  with  Nicaragua,  August 

(o)  Ann.  Reg,  1869,  p.  264. 
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28,  1860,  relinquishing  the   Mosquito  Protectorate,  these 
troublesome  questions  were  finally  set  at  rest(jo). 

The  Treaty  between  Russia  and  Persia,  signed  at  Sei'wa 
(1813),  and  confirmed  at  Tiflis,  under  the  mediation  of  Great 
Britain,  in  which  Persia  recognized  the  exclusive  right  of 
Russia  to  have  ships  of  war  in  the  Caspian  Sea. 

The  Treaty  between  Great  Britain  and  Persia,  signed  at 
Tehran,  November  25,  1814,  followed  by  the  royal  order 
of  the  Shah  relative  to  the  trade  of  British  subjects  in 
Persia  (5'). 

LIII.  These  Treaties  furnish  one  of  the  many  reasons  why 
the  science  of  International  Law  has  made  such  progress 
since  the  Treaty  of  Westphalia,  which  is  usually  considered 
as  the  first  great  adjustment  of  International  Relations  on 
the  Continent  of  Europe.  It  is,  then,  a  sound  maxim  that  a 
principle  of  International  Law  acquires  additional  force  from 
having  been  solemnly  acknowledged  as  such  in  the  provisions 
of  a  Public  Treaty. 

LI  V.  How  far  a  provision  of  a  Treaty  may  be  affected  by 
its  omission  in  a  subsequent  Treaty  between  the  same  Powers 
is  a  question  of  much  gravity.  When  the  independence  of 
the  United  States  of  North  America  was  acknowledged,  the 
right  of  navigating  the  Mississippi  was  secured  to  the  sub- 
jects of  Great  Britain  as  well  as  those  of  the  United  States 
by  a  Treaty  (1783)  between  these  two  Powers:  but  in  the 
Treaty  of  Ghent  (1814),  which  put  an  end  to  the  war 
between  these  Powers  which  had  broken  out  in  1812,  the 
stipulation  of  1783  in  favour  of  British  subjects  was  not 
renewed,  and  it  has  been  contended  by  the  United  States  that 
the  right  belongs  exclusively  to  their  own  subjects  (r). 


{p)  They  were  constantly  referred  to  in  the  speeches  of  Presidents  of 
the  United  States.  See  Ann.  Register  for  1857,  p.  345 ;  for  1858,  p.  283  : 
for  1859,  p.  274  ;  for  1860,  p.  284. 

{q)  In  vol.  ii.  pt.  viii.  the  International  status  of  foreign  Spiritual 
Powers,  especially  the  Pope,  is  considered,  and  the  History  of  Concordata, 
or  treaties  between  such  Powers  and  the  State. 

(r)  Wheaton:s  Hist.  507,  508,  585. 
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When  a  Treaty,  dealing  with  certain  subjects,  is  silent  as 
to  others  naturally  connected  with  them,  or  leaves  them  on 
an  indefinite  and  disputable  footing,  questions  afterwards 
arising  upon  subjects  of  this  latter  class  will  then  be  decided 
according  to  the  subsequent  judgment  and  practice  of  nations, 
which  must  be  looked  to  for  exposition  of  these  subjects ; 
and  when  in  a  Treaty  an  enumeration  is  made  of  particular 
articles,  or  particular  matters,  according  to  the  nature  of  the 
Treaty,  this  is  held  to  be  done  in  order  to  prevent  misunder- 
standing, and  not  to  warrant  the  inference,  that  the  articles 
or  matters  excepted  from  the  enumeration  should  be  consi- 
dered as  tacitly  sanctioned  thereby:  the  rule  ^' Exceptio 
^^  conjirmat  regulam "  is  not  applicable  to  cases  of  this 
description  {s). 

LV.  The  consent  of  Nations  is  also  evidenced  by  the 
Proclamations  or  Manifestoes  {t)  issued  by  the  Governments 
of  States  to  the  subjects  of  them  upon  the  breaking  out  of 
war.  These  frequently  contain,  not  only  expositions  of  the 
causes  which  have  led  to  this  result,  but  also  a  defence  of  the 
conduct  of  the  Government,  founded  upon  a  reference  to 
the  principles  of  International  Law,  in  declaring  an  offensive 
or  undertaking  a  defensive  war. 

These  public  documents  furnish,  at  all  events,  decisive 
evidence  (u)  against  any  State  which  afterwards  departs  from 
the  principles  which  it  has  thus  deliberately  and  solemnly 
invoked;  and  in  every  case  they  clearly  recognize  ihefact, 
that  a  system  of  law  exists  which  ought  to  regulate  and 
control  the  International  relations  of  every  State. 

LVI.  The  Marine  Ordinances  or  regulations  of  a  State 


(s)  The  Ring ende  Jacob,  1  C.  Roh.  Adm.  Rep.  p.  92  (Lord  Stowell). 

(t)  The  iSanta  Cruz,  1  C.  Roh.  Adm.  Rep.  61. 

(m)  The  remarks  which  JEschines  so  forcibly  urges  as  to  the  advantage 
of  public  records,  and  the  testimony  they  bear  to  the  character  of  public 
men,  is  equally  applicable  to  States  r  KaXor,  Zi  avSpes  ^Adrjvaioi,  koXou 
rj  T(ov  brjfxoaicov  ypafxixdrayv  (jivXaKr)'  aKivrjTov  yap  eari  Kol  ov  o-v/LijUfraTriTrret 
Tois  avTop-oXovaiv  iv  rfj  noKiTeLa,  aXX'  fVeSwKe  tm  drjfKO,  oTTorav  ^ovXrjTaif 
a-vvihftv  Tovs  rraXai  p.ev  Trovrjpovs,  €K  n(Ta8oXrjs  8'  a^iovvras  (Ivai  XPW'^^^' 
— JEschin.  Orat.  adv.  Ctesiph.  s.  75. 
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afford  valuable  testimony,  first,  as  to  the  practice  of  the 
State  itself  upon  this  branch  of  International  Law;  and 
also,  in  some  degree,  as  to  the  usage  of  Nations  as  gene- 
rally recognized  at  that  time  by  the  jurists  and  statesmen, 
and  legislative  assemblies  of  the  country  which  issued 
them  (x). 

When  the  institutes  of  great  maritime  countries  agree 
upon  a  question  of  International  Maritime  Law,  they  consti- 
tute a  tribunal  from  which  there  can  rarely,  if  ever,  be  any 
appeal. 

Certain  of  these  institutes,  independently  of  their  agree- 
ment or  disagreement  with  other  maritime  codes,  have 
always  been  held  in  the  highest  respect ;  and  certainly  no 
English  writer  or  judge  can  be  accused  of  national  partiality 
for  relying  upon  them  (?/).  These  are  the  celebrated  "  Con- 
"  solato  del  Mare,"  with  the  commentary  of  Casaregis,  and  the 
French  Ordonnance  sur  la  Marine  of  1681,  with  the  com- 
mentary of  Valin  ;  and,  due  regard  being  had  to  the  modern 
practice,  the  "  Collection  des  Lois  maritimes  anterieures  au 
"  XVIir  SiecUr  by  Pardessus. 

LVII.  The  consent  of  Nations  is  also  evidenced  by  the 
decisions  of  Prize  Courts,  and  of  the  tribunals  of  Interna- 
tional Law  sitting  in  each  country. 

It  has  been  already  observed,  that  in  time  of  war,  neutral 
States  have   a  right  to  demand  ex  debito  justitice  {z)  that 

(x)  Wheaton  states  the  proposition  in  a  less  limited  shape. — Elemeyits 
of  Intern.  Law,  p.  101. 

See  The  Maria,  1  C.  Roh.  Adm.  Rep.  passim,  especially  p.  368 ;  The 
Hoop,  1  C.  Roh.  Adm.  Rep.  pp.  198,  199. 

iy)  The  Maria,  passim. 

Oppenheim,  System  des  Volkerrechts,  Kap.  v.  s.  8. 

"  The  venerable  authority  of  the  Oonsolato." — Lord  Stoivell,  The  Henrick 
and  Maria,  5  C.  Roh.  Adm.  Rep.  p.  4. 

"  II  Consolato  del  Mare,  cap.  273,  expressly  says,  '  The  enemy's  goods 
found  on  hoard  a  friend's  ship  shall  be  confiscated ; '  and  this  is  a  book 
of  great  authority."— r^e  Duke  of  Newcastle's  Letter  to  M.  Michel,  note  to 
Jlrst  Proposition,  p.  64. 

(s)  The  Snipe  and  others,  Edwards'  Adm.  Rep. ;  also  published  sepa- 
rately. 
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there  be  courts  for  the  administration  of  International  Law 
sitting  in  the  belligerent  countries  {a). 

The  duties  of  those  courts  are  faithfully  described  by  Lord 
Stowell,  in  the  case  of  the  Swedish  Convoy  (Z>)  ;  "  In  forming 
*'  my  judgment,  I  trust  that  it  has  not  for  a  moment  escaped 
"  my  anxious  recollection  what  it  is  that  the  duty  of  my  sta- 
"  tion  calls  for  from  me ;  namely,  not  to  deliver  occasional 
"  and  shifting  opinions  to  serve  present  purposes  of  particular 
**  national  interest,  but  to  administer  with  indifference  that 
"  justice  which  the  Law  of  Nations  holds  out,  without  distinc- 
"  tion,  to  independent  States,  some  happening  to  be  neutral, 
"  and  some  belligerent :  the  seat  of  judicial  authority  is  indeed 
"  locally  here,  in  the  belligerent  country,  according  to  the 
"  known  law  and  practice  of  nations,  but  the  law  itself  has  no 
"  locality.  It  is  the  duty  of  the  person  who  sits  here  to 
*^  determine  this  question  exactly  as  he  would  determine  the 
"  same  questiom  if  sitting  at  Stockholm ;  to  assert  no  preten- 
"  sions  on  the  part  of  Great  Britain  which  he  would  not  allow 
"  to  Sweden  in  the  same  circumstances ;  and  to  impose  no 
"  duties  on  Sweden,  as  a  neutral  country,  which  he  would  not 
**  admit  to  belong  to  Great  Britain  in  the  same  character." 

In  another  case  (c),  he  says :  "  It  is  to  be  recollected  that 
"  this  is  a  Court  of  the  Law  of  Nations,  though  sitting  here 
"  under  the  authority  of  the  King  of  Great  Britain.  It  belongs 
"  to  other  nations  as  well  as  to  our  own  ;  and  what  foreigners 
*'  have  a  right  to  demand  from  it  is  the  administration  of  the 
''  Law  of  Nations  simply,  and  exclusively  of  the  introduction 
"  of  principles  borrowed  from  our  own  municipal  jurispru- 
"  dence,  to  which  it  is  well  known  they  have  at  all  times 
"  expressed  no  inconsiderable  reluctance." 

It  cannot  be  denied  that  this  theory  of  judicial  duty 
breathes  the  very  spirit  of  pure  and  impartial  justice.  It  is  to 
be  remembered,  also,  that  the  simple  enunciation  of  such  a 

(«)  See  important  remarks  of  Mably,  Droit  Public,  vol.  iii.  pp.  350,  351 ; 
and  Wheaton,  Hist.  p.  171,  note. 

(6)  The  Maria,  1  C.  Roh.  Adm.  Rep.  p.  350. 
(c)  The  Recovery,  6  Ih.  p.  349. 
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theory  is,  to  a  certain  extent,  a  guarantee  for  a  correspond- 
ing practice  on  the  part  of  the  nation  proclaiming  it. 
It  holds  up  the  severest  standard  by  which  to  measure 
the  decisions  of  the  court ;  and  it  witnesses  beforehand,  as  it 
were,  against  any  deviation  from  the  path  of  duty  thus 
emphatically  pointed  out. 

The  remark  of  Mr.  Wheaton  upon  this  theory,  expounded, 
he  admits,  by  "  one  of  the  greatest  of  maritime  judges,"  is, 
that  those  whose  interests  are  affected  by  those  adjudications 
will  always  doubt  whether  the  practice  corresponds  with  the 
theory — especially  in  the  case  of  a  great  maritime  country, 
whose  judge  must,  he  thinks,  unconsciously  feel  the  national 
bias  in  favour  of  whatever  operates  to  the  encouragement  of 
the  national  navy.  These  judgments,  however,  he  says^  if 
the  principles  upon  which  they  are  founded  be  rigorously 
examined,  may  be  an  instructive  source  of  information  upon 
Prize  Law  ;  and  he  himself  enumerates  "  the  adjudication  of 
"  Boards  of  Arbitrators  and  Prize  Courts  "  among  the  sources 
of  International  Law,  ascribing  greater  weight  to  the  former 
than  to  the  latter  authority. 

It  is  true  that  the  value  of  the  judgments  referred  to 
depends  upon  the  principles,  reasonings,  and  authorities 
upon  which  they  rely  ;  but  it  is  the  constant  practice  in  these 
cases  to  state  the  data  at  length,  as  well  as  the  judicial  con- 
clusion; and  Mr.  Wheaton  himself  does  not  suggest  that  the 
latter  are  often  found  inconsistent  with  the  former. 

In  the  very  elaborate  letter  addressed,  March  28,  1843, 
to  the  British  Government,  by  Mr.  Webster,  then  Foreign 
Secretary  to  the  United  States,  that  eminent  person,  after 
contending  that  there  is  no  distinction  between  the  right  of 
Visitation  and  the  right  of  Search,  observes  ;  "  If  such  well- 
"  known  distinction  exists,  where  are  the  proofs  of  it  ?  What 
"  writers  of  authority  on  the  public  law,  what  adjudications 
''  in  Courts  of  Admiraltij,  what  public  Treaties,  recognize 
«it?"(d^) 

As  reference  has  been,  and  must  afterwards  be  made,  in 

{d)  Wheaton's  Hist.  p.  711. 
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the  course  of  this  work,  to  the  judgments  of  Lord  Stowell, 
and  as  it  is  important  to  mark  the  place  which  these  are 
entitled  to  occupy  among  the  sources  of  International  Law, 
the  opinion  of  American  jurists  with  respect  to  them  becomes 
valuable,  and  for  many  reasons.  When  they  were  delivered, 
the  greater  portion  of  Continental  Europe  was  under  the 
actual  dominion,  or  at  least  the  predominating  influence,  of 
France,  which  then  disregarded  all  the  authorities  of  the 
ancient  Law  of  Nations.  These  judgments  contain  frequent 
references  to  French  writers  upon  Maritime  Law,  and  to 
Vattel  generally,  as  a  work  of  the  highest  authority.  The 
assent  or  dissent  therefore  of  France,  and  the  countries 
subject  to  France  at  that  time,  could  not  affect  the  merit  of 
these  decisions.  The  United  States  of  North  America, 
however,  were  naturally  inclined  to  favour  France  from 
motives  of  gratitude.  These  States  composed  a  free  maritime 
nation,  daily  increasing  in  all  the  elements  of  national 
greatness  and  prosperity  ;  occupying  an  immense  territory 
in  the  New  World;  avowedly  adhering  to  the  system  of 
International  Law  (e)  as  acknowledged  and  received  at  the 
time  when  they  became  an  independent  kingdom :  they 
were  themselves,  during  a  portion  of  the  momentous  period 
over  which  these  decisions  extend,  a  Neutral  Power,  upon 
whom  the  principles  laid  down  in  them  pressed,  however 
justly,  with  great  and  acknowledged  severity ;  and  during 
another  portion  a  Belligerent,  actuated  by  the  keenest 
hostility  against  the  country  in  which  these  judgments  were 
delivered. 

The  verdict  of  such  a  nation  is  unquestionably  entitled 
to  great  weight  in  matters  of  International  Law,  and  not 
open  to  the  charge,  with  respect  to  this  epoch  at  least,  of 
partiality  to  the  Prize  Tribunals  of  Great  Britain.  For  this 
reason  the  opinion  of  Mr.  Chancellor  Kent  upon  the  sub- 


(e)  Commentaries  Ujjon  American  Law,  hy  Mr.  Chancellor  Kent,  vol.  i. 
p.  1,  citing  instance  of  the  4tli  of  December,  1781 ;  Annds  of  Congress, 
vol.  vii.  185. 
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ject  of  Lord  Stowell's  judgments  is  very  valuable.  A  portion 
of  the  Chancellor's  work  was  devoted  by  him  to  the  subject 
of  International  Jurisprudence,  and  it  is  certainly  in  no 
way  inferior  to  the  rest  of  the  Commentaries  which  have 
earned  for  him  a  very  high  legal  reputation  in  the  Western 
hemisphere  (/) : — 

^'  In  the  investigation  of  the  rules  of  the  Modern  Law  of 
"  Nations,  particularly  with  regard  to  the  extensive  field  of 
*'  maritime  capture,  reference  is  generally  and  freely  made  to 
"  the  decisions  of  the  English  Courts.  They  are  in  the  habit 
"  of  taking  accurate  and  comprehensive  views  of  general 
"jurisprudence,  and  they  have  been  deservedly  followed  by. 
"  the  Courts  of  the  United  States  on  all  the  leading  points 
*'  of  National  Law.  We  have  a  series  of  judicial  decisions 
"  in  England  and  in  this  country,  in  which  the  usages  and 
"  the  duties  of  nations  are  explained  and  declared  with  that 
"  depth  of  research,  and  that  liberal  and  enlarged  inquiry, 
"  which  strengthen  and  embellish  the  conclusions  of  reason. 
"  They  contain  more  intrinsic  argument,  more  full  and  pre- 
**  cise  details,  more  accurate  illustrations,  and  are  of  more 
"  authority,  than  the  loose  dicta  of  elementary  writers.  When 
"  those  courts  in  this  country  which  are  charged  with  the 
"  administration  of  International  Law  have  differed  from  the 
"  English  adjudications,  we  must  take  the  Law  from  domestic 
"  sources ;  but  such  an  alternative  is  rarely  to  be  met  with ; 
"  and  there  is  scarcely  a  decision  in  the  English  Prize  Courts 
"  at  Westminster,  on  any  general  question  of  public  right, 
'^  that  has  not  received  the  express  approbation  and  sanction 
"  of  our  National  Courts.  We  have  attained  the  rank  of  a 
"  great  commercial  nation  ;  and  war,  on  our  part,  is  carried 
"  on  upon  the  same  principles  of  maritime  policy  which  have 
"  directed  the  forces  and  animated  the  councils  of  the  naval 
"  powers  of  Europe.  When  the  United  States  formed  a 
'^  component  part  of  the  British  empire,  our  Prize  Law  and 
theirs  was  the  same ;  and  after  the  revolution  it  continued 

(/)  Kenfs  Commentaries  upon  Amei'ican  Law,  vol.  i.  p.  8, 
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"  to  be  the  same  as  far  as  it  was  adapted  to  our  circum- 
"  stances,  and  was  not  varied  by  the  power  which  was 
"  capable  of  changing  it.  The  great  value  of  a  series  of 
"judicial  decisions  in  prize  cases,  and  on  other  questions 
"  depending  on  the  Law  of  Nations,  is,  that  they  render 
"  certain  and  stable  the  loose  general  principles  of  that  Law, 
"  and  show  their  application,  and  how  they  are  understood,  in 
"  the  country  where  the  tribunals  are  sitting.  They  are, 
"  therefore,  deservedly  received  with  very  great  respect,  and 
"  are  presumptive,  though  not  conclusive,  evidence  of  the  Law 
"  in  the  given  case.  This  was  the  language  of  the  Supreme 
"  Court  of  the  United  States  so  late  as  1815  :  and  the 
"  decisions  of  the  English  High  Court  of  Admiralty,  espe- 
"  cially  since  the  year  1798,  have  been  consulted  and 
"  uniformly  respected  by  that  Court  as  enlightened  commen- 
"  taries  on  the  Law  of  Nations,  and  affording  a  vast  variety  of 
"  instructive  precedents  for  the  application  of  the  principles 
"  of  that  Law." 

Few  names  have  obtained  greater  celebrity  upon  questions 
of  International  LaW  than  that  of  Dr.  Story  ;  and  with  his 
opinion  this  branch  of  the  subject  may  be  concluded :  "  How 
"  few,"  he  says,  "  have  read  with  becoming  reverence  and 
"  zeal  the  decisions  of  that  splendid  jurist — the  ornament,  I 
''  will  not  say,  of  his  own  age  or  country,  but  of  all  ages  and 
"  all  countries ;  the  intrepid  supporter  equally  of  neutral  and 
"  belligerent  rights ;  the  pure  and  spotless  magistrate  of 
"  nations,  who  has  administered  the  dictates  of  universal 
"  jurisprudence  with  so  much  dignity  and  discretion  in  the 
"  Prize  and  Instance  Courts  of  England  ! — Need  I  pronounce 
"  the  name  of  Sir  William  Scott  ?  " 

During  the  last  Russian  war  the  English  Prize  Tribunals — 
both  the  High  Court  of  Admiralty  and  the  Judicial  Com- 
mittee of  the  Privy  Council — applied  to  the  cases  brought 
before  them  the  principles  of  the  American  and  English 
judgments  as  of  equal  authority. 

During  the  late  civil  war  in  the  United  States  the  tri- 
bunals of  both  belligerents  professed  to  administer,  and  with 
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very  few  exceptions  did  administer,  the  law  as  already  ex- 
pounded by  these  Courts. 

The  seal  of  Courts  of  Admiralty,  being  also  Courts  of 
International  Law,  is  judicially  taken  notice  of,  without 
positive  proof  of  its  authenticity,  by  the  Courts  of  all 
Nations  (g). 


{g)  Yeaton  v.  Fnj,  5  Crunch  {American)  Rep.  pp.  335,  343  {Ch.  J. 
Marshall);  Thompson  v.  Stewart^  3  Con.  (American)  Hep.  p.  171;  2 
Kenfs  Co7nmentaries,  p.  121,  note.  But  the  rule  is  different  as  to  the 
seal  of  other  foreign  courts:  Delafield  v.  Hand,  3  Johns.  (Amei'ican) 
Rep.  p.  310 ;  Desohrey  v.  Laistre,  2  Hair.  8f  Johns.  {American)  Rep.  p.  192 ; 
Henry  v.  Adey,  3  East,  221. 
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CHAPTER   VII. 

WRITERS    ON    INTERNATIONAL    LAW. 

LVIII.  The  consent  of  nations  is  further  evidenced  by 
the  concurrent  testimony  of  great  writers  («)  upon  Inter- 
national Jurisprudence.  The  works  of  some  of  them  have 
become  recognized  digests  of  the  principles  of  the  science ; 
and  to  them  every  civilized  country  yields  great,  if  not 
implicit,  homage  {b). 

When  Grotius  wrote  his  immortal  work  he  derived  but 
little  help  (c)  from  any  predecessor  in  the  noble  career  which 

{a)  See  some  very  sensible  remarks  on  tHs  head,  by  M.  Ortolan, 
Diplomatie  de  la  Mer,  1.  i.  c.  iv.  t,  i.  p.  74,  &c. 

"  Text  writers  of  authority  showing  what  is  the  approved  usage  of 
nations,  or  the  general  opinion  respecting  their  mutual  conduct,  with 
the  definitions  and  modifications  introduced  by  general  consent,"  are 
placed  as  the  second  branch  of  International  Law  by  Wheaton. — El. 
of  Int.  Law,  vol.  i.  p.  69. 

(6)  The  English  courts  of  Common  Law,  and  English  commentators 
upon  that  law,  both  in  cases  of  public  and  private  International  Law,  have 
been  in  the  habit  of  referring  to  other  works  of  these  foreign  authors,  as 
containing  evidence  of  the  law  to  be  administered  in  England :  e.  g.  see 
Comyn^s  Digest,  tit.  Ambassador,  where  Grotius  is  cited.  See  the  autho- 
rities cited  by  Loi'd  Mansfield  in  the  cases  relating  to  ambassadorial  pri- 
vileges, mentioned  in  a  later  part  of  this  work ;  and  see  the  whole  part 
of  this  work  on  Comity,  or  Private  International  Law,  Lord  Mansfield, 
in  fact,  built  up  the  fabric  of  English  Commercial  Law  upon  the  foun- 
dation of  the  principles  contained  in  the  works  of  foreign  jurists.  In 
the  Admiralty  and  Ecclesiastical  Courts,  these  works  had  been  always 
referred  to  as  authorities.  It  is  by  these  courts  indeed,  and  the  prac- 
titioners therein,  that  the  study  of  Civil  and  International  Law  was  alone 
preserved  from  perishing  in  these  Islands  :  the  seed  was  sown  and  kept 
alive  in  them,  which  subsequently  bore  fruit  of  which  no  country  need 
be  ashamed. — See  Preface,  hy  Dr.  Phillimore,  to  Sir  O.  Lee's  Reports. 

(c)  Grotii  Prolegomena,  xxiii.,  as  to  the  auxilia  scripti  which  he  had. 

"  Solent  autem  gentium  sententiee  de  eo  quod  inter  illas  justum  esse 
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he  chose  for  himself.  Albericus  Gentilis,  Arthur  Duck,  and 
Suarez  had  indeed  left  him  materials  of  which  he  fully- 
availed  himself,  as  well  as  of  the  labours  of  publicists  like 
Ayala  and  Bacon,  and  of  the  commentators  on  the  Civil  and 
Canon  Law ;  but  he  may  be  almost  said  to  have  himself  laid 
the  foundation  of  that  great  pillar  of  International  Law — the 
authority  of  International  Jurists.  His  own  book,  one  of 
the  firmest  barriers  yet  erected  by  Christendom  against  bar- 
barism, and  the  works  of  some  subsequent  writers  upon  the 
same  subject,  have  long  obtained  the  honour  of  being  the 
repositories  to  which  nations  have  recourse  for  argument  to 
justify  their  acts  or  fortify  their  claims.  They  are,  indeed, 
with  the  modifications  that  reason  and  usage  apply,  ad- 
mitted umpires  in  International  disputes  ;  and  this  fact  has 
greatly  contributed,  and  still  does  contribute,  to  clothe  the 
Law  of  Nations,  more  and  more,  with  the  precision  and  cer- 
tainty of  positive  and  municipal  law. 

The  value  ascribed  to  the  opinion  {d)  of  each  writer,  in 
the  event  of  there  being  a  difference  between  them,  is  a  point 
upon  which  it  is  impossible  to  lay  down  a  precise  rule ;  but 
among  the  criteria  of  it  will  be  the  length  of  time  by  which 
it  is,  as  it  were,  consecrated,  the  period  when  it  was  expressed, 
the  reasoning  upon  which  it  rests,  the  usage  by  which  it  has 
been  since  strengthened,  and  to  the  previous  existence  of 
which  it  testifies  (e). 

debet  triplici  modo  manifestari,  moribus  scilicet  et  usu,  pactis  et  fcede- 
ribus,  et  tacita  approbatione  juris  regularum,  a  pnidentibus  ex  ipsis 
rerum  causis  per  interpretationem  et  per  rationem  deductarum." — 
Warnkd7U(jf,  Doctrina  Juris  PhilosojjJiica  Apho?'ismis  Distincta  (a  most 
valuable  little  work),  s.  146  p.  190. 

{d)  No  rule  of  International  Law  exists  like  that  of  the  Imperial 
Law  of  Rome,  which  decided  that  the  opinions  of  Papinianus,  Paulus 
Gains,  Ulpianus,  and  Modestinus  should  have  the  force  of  law;  that 
in  points  where  they  differed,  the  opinion  of  the  majority,  and,  where 
they  were  equally  divided,  the  side  on  which  Papinianus  was  found, 
should  prevail. —  Th.  Cod.  i.  4,  Be  responsis  Pi-udentum  L.  un. ;  lb.  ix. 
3,  Z.  un.  Pr.  de  Sent.  Pass. ;  Cod.  ix.  51,  13  de  Sent.  Pass.  ;  Muhlen- 
hruch,  Doctr.  Pand.  Pr.  s.  8. 

(e)  Vattel  cited  "as  a  witness  as  well  as  a  lawyer." — The  Maria, 
1  C,  Roh.  Adm.  Rep.  p.  363.     See  the  case  generally  on  this  point. 
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When,  on  the  other  hand,  their  authority,  in  the  absence 
of  any  contrary  usage  or  convention,  may  be  safely  said  to 
be  binding  upon  all  nations :  "  All  writers  upon  the  Law 
"  of  Nations  unanimously  acknowledge  it,"  is  not  the  least 
of  Lord  Stowell's  arguments  for  the  Belligerent's  right  of 
search  (/). 

"  In  cases  where  the  principal  jurists  agree,"  Chancellor 
Kent  says,  "  the  presumption  will  be  very  great  in  favour 
"  of  the  solidity  of  their  maxims ;  and  no  civilized  nation 
"  that  does  not  arrogantly  set  all  ordinary  law  and  justice  at 
''  defiance  will  venture  to  disregard  the  uniform  sense  of  the 
"  established  writers  of  International  Law  "  {g). 

And  how  great  is  the  advantage  of  this,  that  a  controversy 
between  France  and  England  should  be  capable  of  being 
referred  to  principles  laid  down  by  an  arbitrator  who  existed 
long  before  the  disunion  arose,  and  whom  it  is  impossible  to 
accuse  of  partiality !  This  remark  supposes  the  reference 
made  to  a  neutral  jurist,  belonging  to  neither  country ;  but  the 
advantage  is  not  so  limited — it  may  be  that  the  authorities 
belonging  to  the  very  country  which  is  urging  a  demand 
will  be  found  to  pronounce  against  it. 

If  the  authority  of  Zouch,  of  Lee,  of  Mansfield,  and,  above 
all,  of  Stowell,  be  against  the  demand  of  England — if  Yalin, 
Domat,  Pothier,  and  Yattel  (Ji)  be  opposed  to  the  preten- 
sions of  France — if  Grotius  and  Bynkershoek  confute  the 
claim   of   Holland  —  Puffendorf  (z)    that   of    Sweden  —  if 


(/)  The  Maria,  1  C.  Bob.  Adm.  Rep.  p.  360. 

{g)  Kenfs  Com7nentaries,  vol.  i.  p.  19. 

{h)  "I  stand  with  confidence  upon  all  fair  principles  of  reason — 
upon  the  distinct  authority  of  Vattel — upon  the  Institutes  of  other  great 
maritime  countries  as  well  as  those  of  our  own  countries — when  I  ven- 
ture to  lay  it  down  that,  by  the  Law  of  Nations,"  &c. — The  Maria, 
1  e.  Roh.  Adm.  Rep.  p.  369. 

(^)  So,  in  the  case  of  the  Swedish  Convoy,  Lord  Stowell  said :  *'  If 
authority  is  required,  I  have  authority — and  not  the  less  weighty  in 
this  question  for  heing  Swedish  authority ;  I  mean  the  opinion  of  that 
distinguished  person— one  of  the  most  distinguished  which  that  country 
(fertile  as  it  has  been  of  eminent  men)   has   ever   produced — I   mean 
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Heineccius,  Leibnitz,  and  Wolff  array  themselves  against 
Germany — if  Story,  Wheaton,  and  Kent  condemn  the  act 
of  America,  it  cannot  be  supposed  (except,  indeed,  in  the 
particular  epoch  of  a  Revolution,  when  all  regard  to  law 
is  trampled  under  foot)  that  the  argumentum  ad  patriam 
would  not  prevail — at  all  events,  it  cannot  be  doubted  that 
it  ought  to  prevail,  and  should  the  country  relying  upon 
such  authority  be  compelled  to  resort  to  arms,  that  the  guilt 
of  the  War  would  rest  upon  the  antagonist  refusing  to  be 
bound  by  it. 

It  is  with  reference  to  the  authority  of  jurists  that  we  find 
Lord  Stowell  using  such  expressions  as  these :  "  It  is  the 
"  necessary  consequence  acknowledged  in  all  books."     "  The 
"  institution  {i.e.  of  a  particular    State  with   respect  to  a 
"  matter  of  the  Law  of  Nations)  must  conform  to  the  text 
"  law,  and  likewise  to  the  constant  usage  upon  this  matter; " 
and  again :  "  All  writers  upon  the  Law  of  Nations  unani- 
"  mously   acknowledge  it,  without   the    exception  of  even 
"  Hubner  himself,  the  great  champion  of  neutral  privileges." 
And  Lord  Mansfield,  deciding  a  case  in  which  the  privi- 
leges of  the  attendant  of  an  ambassador  were  concerned, 
said :  "  I  remember,  in  a  case  before  Lord  Talbot,  of  Buvot 
"  V.  Barbut,  upon  a  motion  to  discharge  the  defendant  (who 
"  was  in  execution  for  not  performing  a  decree)  '  because  he 
"  '  was  agent  of  commerce,  commissioned  by  the  King  of 
"  ^  Prussia,  and  received  here  as  such,'  the  matter  was  very 
"  elaborately  argued  at  the  bar,  and  a  solemn,  deliberate 
"  opinion  given  by  the  court.     These  questions  arose  and 
"  were  discussed :  '  Whether  a  minister  could,  by  any  act 
"  '  or  acts,  waive  his  privilege  ?  ' — ^  whether  being  a  trader 
"  '  was  any  objection  against  allowing  privilege  to  a  minister 
"  ^  personally  ?  ' — '  whether  an  agent  of  commerce,  or  even 
"  *  a  consul,  was  entitled  to  the  privileges  of  a  public  minis- 

Baron  Puffendorf.  ....  In  tlie  opinion,  then,  of  this  wise  and  virtuous 
Swede  .  .  .  his  words  are  memorable.  I  do  not  overrate  their  im- 
portance when  I  pronounce  them  to  be  well  entitled  to  the  attention  of 
his  country." 

VOL.  I.  JS' 
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a  i  ter  ? ' — '  what  was  the  rule  of  decision  ? '  Lord  Talbot 
"  declared  a  clear  opinion,  ^  That  the  Law  of  Nations,  in 
"  '  its  full  extent,  was  part  of  the  law  of  England ; '  '  that 
" '  the  Act  of  Parliament  was  declaratory,  and  occasioned 
"  ^  by  a  particular  incident ; '  '  that  the  Law  of  Nations  was 
"  '  to  be  collected  from  the  practice  of  different  nations,  and 
*« '  the  authority  of  writers.'  Accordingly,  he  argued  and 
"  determined  from  such  instances,  and  the  authority  of 
"  Grotius,  Barbeyrac,  Bynkershoek,  Wiquefort,  &c.,  there 
"  being  no  English  writer  of  eminence  upon  the  subject "  (k). 

In  truth,  a  reverence  for  the  opinions  of  accredited  writers 
upon  Public  and  International  Law  has  been  a  distinguish- 
ing characteristic  of  statesmen  in  all  countries,  and  perhaps 
especially  of  those  who  have  deserved  that  appellation  in 
this  kingdom. 

It  has  been  felt,  and  eloquently  expressed  by  them,  that 
though  these  writers  were  not  infallible,  nevertheless,  "  the 
"  methodized  reasonings  of  the  great  publicists  and  jurists 
"  formed  the  digest  and  jurisprudence  of  the  Christian 
"  world ;  "  that  their  works  contained  principles  which  in- 
fluenced every  State,  and  constituted  the  permanent  and 
embodied  voice  of  all  civilized  communities  ;  and  that  upon 
their  decisions  depended  one  of  the  best  securities  for  the 
observance  and  preservation  of  right  in  the  society  of  nations. 

Sir  James  Mackintosh,  in  his  speech  on  the  annexation  of 
Genoa  to  the  kingdom  of  Sardinia,  touched  upon  this  im- 
portant subject,  in  the  following  well-weighed  and  emphatic 
terms :  "  It  is  not  my  disposition  to  overrate  the  authority 
'^  of  this  class  of  writers,  or  to  consider  authority  in  any  case 
"  as  a  substitute  for  reason.  But  these  eminent  writers  were, 
"  at  least,  necessarily  impartial.  Their  weight,  as  bearing 
"  testimony  to  general  sentiment  and  civilized  usage,  receives 
*'  a  new  accession  frora  every  statesman  who  appeals  to  their 
"  writings,  and  from  every  year  in  which  no  contrary  practice 


{k)  Triquet  v.  Bath,  Peach  v.  Same,  3  Burrows'  Rep.  1480. 
Burke's  Works,  vol.  viii.  p.  235  :  Letters  on  a  Regicide  Peace, 
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^'  is  established,  or  hostile  principles  avowed.  Their  works 
"  are  thus  attested  by  successive  generations  to  be  records  of 
''  the  customs  of  the  best  times,  and  depositories  of  the  deli- 
"  berate  and  permanent  judgments  of  the  more  enlightened 
"part  of  mankind.  Add  to  this,  that  their  authority  is 
"  usually  invoked  by  the  feeble,  and  despised  by  those  who 
'^  are  strong  enough  to  need  no  aid  from  moral  sentiment, 
"  and  to  bid  defiance  to  justice.  I  have  never  heard  their 
'^  principles  questioned,  but  by  those  whose  flagitious  policy 
"  they  had  by  anticipation  condemned  "  (/). 

In  the  same  spirit  Cicero  had  long  ago  observed  :  "  Qui 
"  peritis  non  putat  esse  obtemperandum,  non  homines  laedit, 
"  sed  leges  ac  jura  labefactat "  (m), 

(T)  The  Miscellaneous  Works  of  Sir  J.  Mackintosh,  vol.  iii.  p.  342. 

(m)  Cicero,  p'o  Ccecina,  ss.  23-25. 

Suarez  has  the  following  remarks  concerning  what  he  designates 
the  doctrinalis  interjiretatio  of  Laws :  "  De  hac  igitur  interpretatione 
certum  est,  non  habere  vim  legis,  quia  non  procedit  a  potestate  juris- 
dictionis,  sed  a  scientia,  et  judicio  priidentum ;  et  ideo  dicimus  per 
se  non  inducere  obligationem.  Quia  vero  in  omni  arte  judicium  peri- 
torum  in  ilia  magnam  inducit  prohabilitatem,  ideo  etiam  in  hac  legum 
humanarum  interpretatione  haec  doctrinalis  interpretatio  magnum  habet 
authoritatis  pondus.  In  quo  varii  gradus  esse  possunt;  nam  si  in  ali- 
cujns  legis  intelligentia  omnes  interpretes  couveniant,  faciunt  humanam 
certitudinem,  et  regulariter  loquendo,  etiam  iuducunt  obligationem  ser- 
vandi  legem,  et  utendi  ilia  in  praxi  juxta  talem  interpretationem." — 
De  Lecjihus,  lib.  vi. 


V  2 
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CHAPTER  VIII. 

RECAPITULATION  OF  SOURCES  OF  INTERNATIONAL  LAW. 

The  sources,  then,  from  which  International  Jurisprudence 
is  derived,  are  these : — 

1.  The  Divine  Law,  in  both  its  branches — namely  :  The 
principles  of  Eternal  Justice  implanted  by  God  in  all  moral 
and  social  creatures,  of  which  nations  are  the  aggregate,  and 
of  which  governments  are  the  International  Organs. 

2.  The  Revealed  Will  of  God,  enforcing  and  extending 
these  principles  of  Natural  Justice. 

3.  Reason,  which  governs  the  application  of  these  prin- 
ciples to  particular  cases,  itself  guided  and  fortified  by  a 
constant  reference  to  analogous  cases  and  to  the  written 
reason  embodied  in  the  text  of  the  Roman  Law,  and  in  the 
works  of  Commentators  thereupon. 

4.  The  universal  consent  of  Nations,  both  as  expressed 
(1)  by  positive  compact  or  treaty,  and  (2)  as  implied  by  usage, 
custom,  and  practice:  such  usage,  custom,  and  practice 
being  evidenced  in  various  ways — by  precedents  recorded  in 
History ;  by  being  embodied  and  recorded  in  Treaties ;  in 
public  documents  of  States ;  in  the  Marine  Ordinances  of 
States  ;  in  the  decisions  of  International  Tribunals ;  in  the 
Works  of  eminent  writers  upon  International  Jurisprudence. 

LIX.  It  may  be  well  to  illustrate  by  an  example  the  prac- 
tical application  of  the  principles  of  International  Law  de- 
rived from  the  sources  which  have  been  enumerated  in  the 
preceding  pages. 

In  1839,  the  Emperor  of  China  seized  the  opium  of 
certain  British  merchants  at  Canton.  Reparation  was 
demanded  by  Great  Britain,  and  on  the  refusal  of  it,  war 
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followed  between  the  two  countries.  Peace  being  made, 
and  the  reparation  promised,  a  question  arose,  Whether, 
according  to  the  principles  of  International  Law,  the  measure 
of  compensation  which  one  government  ought  to  demand  of 
another  for  the  forcible  seizure  of  the  property  of  its  subjects 
was  the  cost  price  of  the  property,  or  its  market  price  at  the 
place  of  seizure  ? 

This  curious  and  important  question  between  a  Christian 
and  civilized  Heathen  nation  might  have  been  impartially 
answered  by  a  reference  to  the  principles  of  the  Roman  Law, 
and  to  the  commentaries  of  foreign  jurists,  aided  by  the 
analogy  derived  from  similar  cases  adjudicated  upon  between 
subject  and  subject,  both  in  England  and  other  countries. 
The  decision  which  these  authorities  pronounced  would  have 
furnished  no  unfair  measure  of  the  redress  due  from  the 
Chinese  Government  to  the  subjects  of  Great  Britain. 

The  claims  of  the  British  Government  on  behalf  of  her 
merchant  subjects  might  have  been  supported  by  the  follow- 
ing arguments :  First,  the  obligations  which  the  Chinese 
Government  would  have  incurred  if  they  had  simply  consti- 
tuted themselves  the  purchasers  of  the  opium,  and  deferred 
the  payment  till  the  period  of  the  treaty  ;  and.  Secondly,  the 
obligations  which  they  incurred  by  the  act  of  violence,  and 
the  character  of  wrong-doers  with  which  that  act  clothed 
them. 

As  to  the  first  point,  then — that  is  to  say,  let  the  Chinese 
be  considered  simply  as  debtors,  who  had  delayed  the  fulfil- 
ment of  their  contract  till  the  price  of  the  article  had  fallen  in 
the  market.  Perhaps  the  portion  of  the  Roman  Law  which, 
on  account  of  its  acknowledged  wisdom  and  equity,  is  most 
generally  incorporated  into  the  municipal  codes  of  Europe, 
is  that  which  relates  to  obligations.  One  of  the  most  cele- 
brated expounders  of  this  branch  of  Jurisprudence  is  Pothier. 
In  the  third  article  of  the  second  chapter,  and  first  part  of 
his  Treatise,  he  considers  "  des  dommages  et  interets  resul- 
"  tant,  soit  de  Finexecution  des  obligations,  soit  du  retard 
^^  apporte  a  leur  execution^     And  he  begins  by  defining  his 
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subject  thus :  "  On  appelle  dommages  et  interets,  la  perte 
"  que  quelqu'un  a  faite,  et  le  gain  qu'il  a  manque  de  faire: 
"  c'est  la  definition  qu'en  donne  la  loi  (13  Ff.  Rat,  rem  hab.) — 
"  Quantum  mea  interfuit,  id  est  quantum  mihi  abest,  quan- 
"  tumque  lucrari  potuV  The  result  of  his  examination  of 
this  law  is,  that  in  all  cases,  even  where  the  debtor  is  guilty 
of  no  bad  faith,  he  shall  be  compelled  to  indemnify  the 
creditor  both  for  the  actual  loss  which  he  has  sustained,  and 
for  the  gain  which  it  may  reasonably  be  supposed  that 
he  would  have  made,  had  he  not  been  impeded  by  his  en- 
gagement. In  cases  of  bad  faith,  the  rule  is  much  more 
severe. 

A  particular  kind  of  action  was  known  to  the  Roman  Law, 
in  cases  where  the  price  or  value  of  a  thing  in  which  one 
person  was  indebted  to  another  was  sought  in  lieu  of  the  thing 
itself,  payment  of  which  had  been  delayed.  The  action  was 
called,  for  an  antiquated  reason  which  need  not  be  discussed, 
Condictio  triticaria  (a) ;  and  it  is  most  learnedly  treated 
by  J,  Voet,  who  says,  it  is  necessary  to  consider,  first,  whether 
the  value  of  the  thing  is  the  principal  object  of  the  suit,  or 
whether  the  thing  itself  be  the  principal  object,  and  the 
value  only  the  necessary  substitute,  under  the  circumstances. 
If  it  be  the  value  of  the  thing,  if  the  price  was  to  be  paid  in 
money,  the  law,  he  says,  is  clear, —  the  sum  due  is  to  be 
measured  by  the  value  of  the  article  at  the  time  when  the  obli- 
gation was  first  contracted,  not  at  the  time  when  the  pay- 
ment was  enforced  (b).  If  the  thing  itself  be  the  principal 
object  of  the  suit,  its  value  should  be  estimated,  either  by  that 
which  it  was  worth  at  the  time  of  beginning  the  suit  (litis 
contestatio),  or  at  the  time  the  sentence  was  pronounced 
{condemnationis  tempus^  ;  provided  always  that  no  delay  has 
been  caused  by  the  party  against  whom  the  suit  is  brought, 

(a)  Dig.  de  Conclic.  Tritic.  xiii.  iii.  1. 

(&)  "  Neque  aliam  contrahentes  videri  possunt  sestimationem  adeoque 
quantitatem  pecuniariam  respexisse,  qiiani  quse  fuit  eo  tempore,  quo 
primitus  obligatio  nascebatur,  sive  bonee  fidei  sive  stricti  juris  negotium 
sit "—  Voet,  ad  Pand,  1.  xiii.  tit.  iii. 
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because  then  "  dubium  non  est,  quin  frustratio  moratori,  et 
"  non  alteri  obesse  debeat ;  ac  propterea,  si  inter  moram  et 
"  litem  contestatam  remve  judicatam  res  pluris  valuerit,  quam 
"  ipso  litis  contestatse  vel  condemnationis  momento,  reus  in 
"  id,  quanti  res  plurimi  fuit,  a  tempore  morae  ad  tempus  litis 
"  contestatge,  in  stricti  juris,  aut  rei  judicatse  in  bonae  fidei 
"  judiciis,  damnandus  foret." 

There  can  be  no  doubt  that  the  Chinese  Government  was 
the  '^  Morator  "  in  this  case,  or  that,  according  to  the  maxim 
of  jurisprudence  which  has  been  cited,  it  ought  to  have  been 
condemned  in  the  costs  of  the  opium  at  the  time  it  became 
possessed  of  that  article,  unless,  between  that  period  and  the 
period  of  restitution,  the  opium  had  become  of  greater  value ; 
for  the  only  doubt  raised  by  Voet  is,  whether  in  cases  of  bona 
fides,  the  augmented  price  should  be  due. 

Again,  from  the  time  of  the  seizure,  the  Chinese  Govern- 
ment became  the  Emptor ;  and  whatever  depreciation  of 
price  happened  in  the  interim  betwixt  that  time  and  the  treaty, 
enured  to  the  detriment  of  the  purchasers,  no  maxim  being 
clearer  than  ^'  periculum  rei  venditas  ad  emptorem  statim 
"  pertinet "  (c). 

Again,  let  the  Chinese  Government  be  considered,  not  as 
the  actual  purchasers,  but  as  securities  for  the  payment  of 
the  money,  and  let  the  question  be  tried  by  the  principle  of 
Commercial,  which  is  §'M<2sz-International  Jurisprudence. 
What  is  the  value  in  which  the  insurer  is  bound  to  indemnify 
the  insured — that  of  the  goods  at  the  time  of  their  loss,  or 
that  of  their  invoice  price  ?  Emerigon,  no  light  authority,  is 
clear  upon  this  point.  He  says  (^),  adopting  the  language  of 
other  writers :  "  En  fait  de  pret  a  la  grosse  et  d'assurance, 
"  on  ne  fait  point  attention  a  la  valeur  des  effets  au  temps  de 
"  leur  perte ;  mais  seulement  a  ce  quHls  valoient  au  temps  de 
"  leur  cliargementr  So  the  English  law  adopts  the  original 
value  of  the  goods  as  the  basis  of  the  calculation  of  the 


(c)  Vide  passim,  Dig.  lib.  xviii.  tit.  vi. ;  Cod,  lib.  iv.  tit.  xlviii. 
{d)  Tom.  i.  p.  262. 
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amount  in  which  the  partial  loss  of  the  insured  is  to  be 
indemnified  by  the  insurer  (e). 

Secondly,  as  to  the  obligations  which  the  Chinese  Govern- 
ment incurred  by  its  act  of  violence,  and  by  the  character 
of  a  wrong-doer  with  which  it  thereby  clothed  itself ;  and  if 
the  language  and  sj^irit  of  Koman  Jurisprudence  was  in 
favour  of  the  claim  of  the  opium  owners  against  the  Chinese 
Government,  considered  as  simple  debtors,  or  as  securities  for 
debtors,  infinitely  more  was  it  in  their  favour  against  that 
Government  treated  as  wrong-doers. 

And,  first,  as  to  the  Civil  Law,  which  throughout  that 
large  chapter,  ^'  De  obligationibus  quae  ex  delicto  nascuntur," 
teems  with  analogies,  and  those  of  great  force  and  directly 
bearing  upon  this  subject. 

When  a  party,  wrongfully  deprived,  was  reinstated  in 
his  property  by  the  well-known  decree  of  the  Praetor,  the 
"  restitutio  in  integrum  " — the  law  said,  "  Sive  quid  amiserit 
"  sive  lucratus  non  sit,  restitutio  facienda  est,  etiamsi  non  ex 
"  bonis  quid  amissum  sit ;  "  and  in  cases  of  theft,  where  the 
sentence  restored  with  heavy  damages  the  stolen  property,  it 
also  provided  for  the  value  of  the  property  where  it  could  not 
be  so  restored — "  aestimatione  relata  in  id  tempus  quo  fur- 
"  tum  factum  est "  (/). 

So  by  the  "  Lex  Aquilia,"  where  there  had  been  ^^  dam- 
^'  num  injuria  datum,"  in  consequence  of  Avhich  the  thing 
had  diminished  in  value,  the  measure  of  restitution  was 
"  quanti  ea  res  in  anno  plurimi  fuit  tan  tum  domino  dare 
"  damnetur  "  (^) ;  and  again  it  is  said,  "  placet  ad  id  tempus 
"  spectandum  quo  res  unqusnoa.  plurimi  fuit'''  (A). 

So  Pothier,  in  the  chapter  already  cited,  after  stating  the 
mitigating  circumstances  attaching  to  transactions  of  bona 
Jides,  observes  (i) :  "  Les  principes  que  nous  avons  etablis 

(e)  Langhorn  v.  Allnutt,  4  Taunton^ s  Reports,  611. 

(/)  Dig.  de  Furtis,  xlvii.  t.  ii.  51. 

Inst.  iv.  t.  iii.    De  Lege  Aquilia. 

{g)  Dig.  lib.  ix.  tit.  ii.  23. 

{h)  Dig.  lib.  xiii.  tit.  i.  8.  1.    De  Condictione  Furtiva. 

{^^  Lib.  i.  p.  72. 
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"  jusqu'a  present  n'ont  pas  lieu  lorsque  c'est  le  dol  de  mon 
"  debiteur  qui  a  donne  lieu  a  mes  dommages  et  interets.  En 
"  ce  cas  le  debiteur  est  tenu  indistinctement  de  tous  les 
"  dommages  et  interets  que  j'ai  soufferts,  auxquels  son  dol  a 
"  donne  lieu,  non-seulement  de  ceux  que  j'ai  soufferts  par 
"  rapport  a  la  chose  qui  a  fait  I'objet  du  contrRt, propter  rem 
"  ipsam,  mais  de  tous  les  dommages  et  interets  que  j'ai  souf- 
"  ferts  par  rapport  a  mes  autres  biens,  sans  qu'il  y  ait  lieu 
*^  de  distinguer  et  de  discuter  en  ce  cas,  si  le  debiteur  doit 
^^  etre  cense  s'y  etre  soumis ;  car  celui  qui  commet  un  dol 
"  s'oblige,  velit,  nolit,  a  la  reparation  de  tout  le  tort  que  ce 
"  dol  causera." 

Grotius  (J),  in  tliat  chapter  of  his  work  which  treats  "  De 
*^  damno  injuria  dato,  et  de  obligationibus  quse  ex  delicto 
"  nascuntur,"  fully  adopts  these  maxims  of  the  civil  law. 

To  the  same  effect  are  the  instances  cited  by  Sir  John 
Davis  (k),  in  a  very  curious  case,  called  "  Le  case  de  mixt 
"  moneys."  In  that  case  the  English  Privy  Council  (Z),  as- 
sisted by  the  Judges,  seem  to  have  said,  that  if  a  man,  upon 
marriage,  receives  1,000/.  as  a  portion  with  his  wife,  paid  in 
silver  money,  and  the  marriage  is  dissolved  causa  precon- 
tractus,  so  that  the  portion  is  to  be  restored,  it  must  be 
restored  in  equal  good  silver  money,  though  the  State  shall 
have  depreciated  the  currency  in  the  meantime  {m)  ;  so  if  a 
man  recover  lOOZ.  damages,  and  he  levies  that  in  good  silver 
money,  and  that  judgment  is  afterwards  reversed^  by  which 
the  party  is  put  to  restore  back  all  he  has  received,  the 
judgment  creditor  cannot  liberate  himself  by  merely  re- 
storing 100/.  in  the  debased  currency  of  the  time,  but  he 
must  give  the  very  same  currency  that  he  had  received. 

To  the  same,  or  even  to  a  stronger  effect,  were  the  decisions 
of  Lord  Stowell  {n)  in  restoring  captured  vessels  which  had 

0')  De  J.  B.  et  P.  lib.  ii.  c.  xvii. 

(^)  Sir  John  Davis^s  Reports,  p.  27. 

{I)  2  Knapp,  Privy  Council  Pep.  p.  20. 

(m)  Conf.  Burke,  Thoughts  on  the  French  Revolution,  v.  277. 

(n)  The  Lucy,  3.  C.  Rob.  Adm.  Rep.  p.  208. 
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been  condemned  by  illegally  constituted  Courts  in  the  West 
Indies.  The  ship  and  cargo  were  directed  to  be  restored  in 
value  \  and  on  reference  being  made  to  the  registrar  and 
merchants,  they  took  the  invoice  prices  as  the  measure  of  the 
value,  allowing  upon  it  ten  per  cent,  profit.  Nor  was  this  a 
solitary  case ;  it  was,  as  the  Queen's  advocate  of  that  day 
said,  *^  A  question  in  which  a  great  number  of  cases,  and  very 
"  considerable  amount  of  property,  were  involved  "  {o). 

Lastly,  there  was  in  favour  of  this  position  the  elaborate 
judgment  of  Sir  AYilliam  Grant,  in  the  case  of  Pilkington  v. 
The  Commissioners  for  Claims  on  France  (/?).  The  circum- 
stances of  that  case  were,  that  the  Revolutionary  Government 
had  confiscated  the  debts  owing  from  the  subjects  of  France 
to  those  of  Great  Britain.  By  the  Treaty  of  1814  compensa- 
tion was  to  be  made  to  the  latter.  Between  the  decree  of 
confiscation  and  the  repeal  of  it,  the  assignats  in  which  the 
debts  were  to  be  paid  had  been  depreciated  in  value  :  it  was 
disputed  whether  or  no  the  depreciation  should  be  charged 
to  the  French.  Sir  William  Grant,  after  touching  upon  the 
curious  question  of  depreciated  currency  as  affecting  the 
relations  of  debtor  and  creditor,  observes  :  "  I  have  said  it  is 
"  unnecessary  to  consider  whether  the  conclusion  drawn  by 
*'  Vinnius  or  the  decision  in  Davis's  Reports  be  the  correct 
*'  one,  for  we  think  this  has  no  analogy  to  the  case  of 
"  creditor  and  debtor.  There  is  a  icrong  act  done  by  the 
"  French  Government  ;  then  they  are  to  undo  that  wrong  act, 
"  and  to  -put  the  party  into  the  same  situation  as  if  they  never 
"  had  done  it.  It  is  assumed  to  be  a  wrong  act,  not  only 
*'  in  the  Treaty,  but  in  the  repealing  decree.  They  justify  it 
"  only  with  reference  to  that  which,  as  to  this  country,  has  a 
"  false  foundation — namely,  on  the  ground  of  what  other 
"  Governments  had  done  towards  them,  they  having  confis- 
"  cated  the  property  of  French  subjects ;  therefore  they  say, 
"we  thought  ourselves  justified  at  the  time  in  retaliating 


(o)  The  Liu;y,  3  C.  Hob.  Adm.  Rep.  p.  210. 
0?)  2  Knapp,  Privy  Council  Rep.  p.  19. 
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"  upon  the  subjects  of  this  country.  That  being  destitute  of 
"  foundation  as  to  this  country,  the  Republic  themselves,  in 
"  effect,  confess  that  no  such  decree  ought  to  have  been 
''  made,  as  it  affected  the  subjects  of  this  country ;  therefore 
"  it  is  not  merely  the  case  of  a  debtor  paying  a  debt  at  the 
'*  day  it  falls  due,  but  it  is  the  case  of  a  wrong-doer  who 
*^  must  undOf  and  completely  undo,  the  wrongful  act  he  has 
"  done  ;  and  if  he  has  recived  the  assignats  at  the  value  of 
^'  50d.,  he  does  not  make  compensation  by  returning  an 
"  assignat  which  is  only  worth  20d. — he  must  make  up  the 
"  difference  between  the  value  of  the  assignat  at  different 
''periods  *  *  *  *.  If  the  act  is  to  be  undone,  it  must  be 
"  completely  undone,  and  the  party  is  to  be  restored  to  the 
"  situation  in  which  he  was  at  the  time  the  act  to  be  undone 
"  took  place." 

If  in  the  case  of  the  British  merchants  and  the  Chinese 
Government,  the  Treaty  had  not  specified  the  sum  of  six 
millions  for  the  compensation,  but  merely  promised  in  gene- 
ral terms  to  restore  the  value  of  the  opium  seized — then  the 
principles  of  International  Law  which  govern  the  construc- 
tion of  Treaties  {q)  would  have  entitled  the  original  posses- 
sors of  the  opium  to  demand  the  most  favourable  interpreta- 
tion which  could  be  put  upon  the  term  "  value  "  (r). 

The  conclusion  then  to  which  we  are  led  with  respect  to 
the  case  which  has  been  discussed,  from  the  application  of 
the  principles  of  International  Law,  derived  from  all  the 
sources  which  have  been  enumerated,  is  this  :  That  the 
British  Government  would  have  been  justified  by  the  Law 
of  Nations  in  demanding  the  cost  price  of  the  opium  from  the 
Chinese  Government,  even  if  the  depreciation  in  value  of  that 
article  at  the  time  of  the  conclusion  of  the  Treaty  had  been 
the  result  of  the  usual  fluctuations  of  commerce.  It  is 
obvious  that  this  conclusion  applied  with  increased  force  to 
a  case  where  the  diminished  value  was  one  of  the  conse- 
quences of  the  wrongful  acts  of  that  Government  itself. 

{q)  Grotius,  lib.  ii.  c.  xiv.  (r)  Vattel,  t.  ii.  p.  33. 
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CHAPTER  IX. 

OBJECTION   THAT    THERE   IS   NO   LAW    BECAUSE    NO 
SUPERIOR. 

LX.  It  is  sometimes  said  that  there  can  be  no  Law  be- 
tween Nations  because  they  acknowledge  no  common  superior 
authority,  no  International  Executive  capable  of  enforcing 
the  precepts  of  International  Law.  This  objection  admits  of 
various  answers  :  First,  it  is  a  matter  of  fact  that  States  and 
Nations  recognize  the  existence  and  independence  of  each 
other ;  and  out  of  a  recognized  society  of  Nations,  as  out  of 
a  society  of  individuals,  Law  must  necessarily  spring.  The 
common  rules  of  right  approved  by  Nations  as  regulating 
their  intercourse  are  of  themselves,  as  has  been  shown,  such 
a  Law.  Secondly,  the  contrary  position  confounds  two 
distinct  things  ;  namely,  the  physical  sanction  which  Law 
derives  from  being  enforced  by  superior  power,  and  the  moral 
sanction  conferred  on  it  by  the  fundamental  principle  of 
Right ;  the  error  is  similar  in  kind  to  that  which  has  led 
Jurists  to  divide  moral  obligations  into  Perfect  and  Imper- 
fect. All  moral  obligations  are  equally  perfect,  though  the 
means  of  compelling  their  performance  is,  humanly  speaking, 
more  or  less  perfect,  as  they  more  or  less  fall  under  the  cog- 
nizance of  human  laws  («).     In  like  manner.  International 

(a)  Kant,  Rechtslehre,  s.  54  seq. —  Warnkonig  says,  with  much  force 
and  truth,  "Nonne  ex  mutua  inter  sese  invicem  agnitione  inter  eas 
qusedam  constituitur  societas,  et  probantur  communes  justi  regulae  quae 
verum  jus  efficiunt  ?  miscet  vir  summus  (i.  e.  Kant)  juris  sanctionem 
cum  justi  notione,  eaque  in  re  parum  sibi  constans  esse  Tidetur." — Doc- 
trina  Juris  Philosophica,  s.  147. 

Brown's  Philosophy  of  the  Human  Mind,  vol.  iv.  pp.  396-7-8. 


OBJECTION   TO    INTERNATIONAL    LAW.  77 

Justice  would  not  be  the  less  deserving  of  that  appellation, 
if  the  sanctions  of  it  were  wholly  incapable  of  being  enforced. 

How  far  and  by  what  means  they  are  capable  of  being 
executed  are  questions  which  have  been  already  alluded  to, 
and  which  will  be  more  fully  discussed  in  a  subsequent  portion 
of  this  work,  when  the  International  Process  of  enforcing  the 
execution  of  International  Justice  by  Negotiation,  Treaties, 
Reprisals,  or  War  comes  under  consideration. 

But,  irrespectively  of  any  such  means  of  enforcement,  the 
Law  must  remain  (b).  God  has  willed  the  Society  of  States 
as  He  has  willed  the  society  of  individuals.  The  dictates  of 
the  conscience  of  both  may  be  violated  on  earth :  but  to  the 
national,  as  to  the  individual  conscience,  the  language  of  a 
profound  philosopher  is  applicable :  "  Had  it  strength  as  it 
"  had  right,  had  it  power  as  it  has  manifest  authority,  it 
^^  would  absolutely  govern  the  world  "  (c). 


(b)  Kaltenhorn,  Kritik  cles  VolkerrecJds,  has  a  very  good  chapter  on 
this  head,  entitled,  Die  Ldmjner  des  Volkeirechts,  Kap.  \i.  p.  306 :  "■  Mit 
Recht  nennt  Stem  es  einen  kahlen  und  trostlosen  Satz,  dass  es  kein 
Volkerrecht  geben  solle." — "  Stahl  (Rechtsphilosophie)  erklart,  nicht 
alles  Recht  sei  erzwingbar,  unter  Anderen  nicht  das  Volkerrecht. 
Wenn  man  aber  nur  richtiger  und  allgemeiner  Weise  die  Erzwingbarkeit 
als  aiissere  Realisirbarkeit  auiFasst,  so  ist  auch  das  Volkerrecht  erzwingbar 
zu  nennen  " — pp.  307,  309,  n. 

(c)  Bishop  Butler  {Sermon  III.)  On  Human  Nature. 

''Si  les  loix  naturelles  ont  assez  de  force  pour  r^gner  sur  les  Rois 
memes  par  la  crainte  de  I'Auteur  de  ces  loix,  elles  ne  regnent  pas  moins 
entre  les  Rois  qu'ew^re  les  differentes  nations  compar^es  les  unes  avec 
les  autres.  Elles  sont  le  seul  appui  ordinaire  de  ce  droit  qui  merite 
proprement  le  nom  de  Droit  des  Gens ;  c'est-a-dire,  de  celui  qui  a  lieu 
de  Royaume  a  Royaume  ou  d'Etat  a  Etat." — Institution  du  Droit  public, 
xii.  t.  i.  498  ;  CEuvres  d'Affuesseau. 

"  The  capability  of  being  enforced  by  compulsory  means  is  not  the 
only  or  the  most  essential  characteristic  of  Law.  That  characteristic 
lies  much  more  in  this  — that  it  is  the  rule  and  order  governing 
all  human  communities  in  all  spheres  and  dimensions  of  private 
and  public  life,  and  also  of  the  social  relations  of  Peoples  and  States 
with  one  another,  which  is  also  International  Law.  Compulsion  only 
issues  from  the  community  as  such.  This  is  the  order  which  ought 
to  be  upholden— the  life  regulated  by  law  is  the  common  life  of  States.' 
—  Translated  from  Kaltenborn,  310.     Cited  in  '' Discours  prononce  par 
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Thirdly,  most,  if  not  all,  civilized  countries  have  incorpo- 
rated into  their  own  Municipal  Law  a  recognition  of  the 
principles  of  International  Law. 

The  United  States  of  North  America,  almost  contempo- 
raneously with  the  assertion  of  their  independence  («?),  and 
the  new  Empire  of  Brazil,  in  1820,  proclaimed  their  national 
adherence  to  International  Law :  in  England  it  has  always 
been  considered  as  a  part  of  the  law  of  the  land  (e). 

Lastly,  it  may  be  observed  on  this  head,  that  the  History 
of  the  World,  and  especially  of  modern  times,  has  been  but 
incuriously  and  unprofitably  read  by  him,  who  has  not 
perceived  the  certain  nemesis  which  overtakes  the  transgres- 
sors of  International  Justice ;  for,  to  take  but  one  instance, 
what  an  "  Iliad  of  woes  "  (/)  did  the  precedent  of  the  first 
partition  of  Poland  open  to  the  kingdoms  who  participated 
in  that  grievous  infraction  of  International  Law !  The 
Roman  Law  nobly  expresses  a  great  moral  truth  in  the 
maxim — "  Jurisjurandi  contempta  religio  satis  Deum  habet 
"  ultorem "  (g).  The  commentary  of  a  wise  and  learned 
French  jurist  upon  these  words  is  remarkable,  and  may  not 
inaptly  close  this  first  part  of  the  work  :  "  Paroles  (he  says) 
^^  qu'on  pent  appliquer  egalement  a  toute  infraction  des  loix 
"  naturelles.  La  justice  de  I'Auteur  de  ces  loix  n'est  pas 
"  moins  armee  centre  ceux  qui  les  transgressent,  que  contre 
"  les  violateurs  du  serment,  qui  n'ajoute  rien  a  I'obligation 
*'  de  les  observer,  ni  a  la  force  de  nos  engagements,  et  qui  ne 
"  sert  qu'a  nous  rappeler  le  souvenir  de  cette  justice  in- 
"exorable"(A). 


M.  Franck  au  College  de  France  dans  la  seance  d'ouverture  de  son  Cours  de 
Droit,  de  Nature  et  des  Gens." — Jownal  des  Debuts,  Dec.  24,  1872. 

(d)  "  According  to  the  general  usages  of  Europe." — Kent,  Comm.  i. 
p.  1.  See  an  article  in  the  North  American  Revieiv,  for  July-Aug.  1878, 
by  the  Hon.  W.  B.  Lawrence. 

(e)  Blackstone's  Commentaries  on  the  Laios  of  England,  book  iv.  c.  v. 
(/)  Burke,  Letters  on  a  Regicide  Peace. 

(g)  Cod.  lib.  iv.  t.  i.  2,  De  Reb.  Cred.  et  de  Jurejurando  {Alexander 
Severus). 

(h)  DAguesseau,  lb.  xiv.  t.  i.  p.  500.     See,  too,  p.  482. 
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CHAPTEE  I. 

SUBJECTS   OF    INTERNATIONAL    LAW—STATES. 

LXI.  States  are  the  proper,  primary,  and  immediate 
subjects  of  International  Law.  It  will  be  seen,  indeed,  that 
questions  of  this  jurisprudence  may  be  raised  in  matters 
affecting  the  persons  and  property  both  of  Private  Individuals 
and  of  Sovereigns  and  Ambassadors — the  Representatives  of 
States — and  of  public  officers  like  Consuls,  but  mediately 
and  indirectly,  and  in  so  far  only,  as  they  are  members,  or 
representatives,  or  public  officers  of  States.  Under  the  appel- 
lation of  State  are  included  all  the  possessions  of  a  Nation ; 
so  that  if  a  Nation  establish  a  Colony,  however  distant,  that 
is  looked  upon  by  the  eye  of  the  Law  as  a  part  of  the  State, 
in  the  same  manner  as  a  province  or  city  belonging  to  her 
ancient  territory  ;  and  therefore,  unless  by  the  policy  of  the 
Mother  State,  or  by  the  provisions  of  Treaty,  a  different  cha- 
racter has  been  impressed  upon  the  Colony,  the  Law  appli- 
cable generally  to  the  territory  of  the  State  is  applicable  to 
the  Colony  or  Colonies  belonging  to  her  :  all  together  make 
up  one  State,  and  are  to  be  treated  as  one  by  International 
Law  (a). 

LXII.  The  question  as  to  the  origin  of  States  belongs 
rather  to  the  province  of  Political  Philosophy  than  of  Inter- 

(a)  Vattel,  lib.  i.  c.  xviii.  s.  210 :  "  Tout  ce  qui  est  dit  du  territoire 
d'une  nation,  doit  s'entendre  aussi  de  ses  colonies." 
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national  Jurisprudence.  The  idea  that  any  descendant  of 
Adam  ever  existed  in  what  has  been  falsely  called  a  state  of 
nature,  that  is,  out  of  the  society  of  his  fellow-men,  has 
been  long  ago  demonstrated  to  be  equally  inconsistent  with 
reason  and  experience.  The  occasions,  however,  which  led 
to  the  first  formation  of  the  particular  society,  of  which 
each  man  is  a  member,  may  be  of  various  kinds.  That 
society  may  have  been  created  by  the  division  of  a  great 
empire  into  several  kingdoms,  whether  by  force  of  arms 
or  by  mutual  consent :  thus  the  empires  of  Alexander,  of 
Charlemagne,  and  of  Charles  V.  were  distributed,  among 
their  successors,  into  separate  kingdoms.  It  may  have  been 
founded  by  an  accidental  concourse  of  individuals  abandon- 
ing another  country,  according  to  the  classical  legend  of 
Antenor  {b)  and  the  story  of  the  fugitives  from  the  oppres- 
sion of  Attila,  to  which  Venice  (c)  was  said  to  owe  her 
origin,  or  it  may  have  been  formed  by  the  separation  of 
a  province  from  the  community  of  which  it  was  formerly 
an  integral  part,  and  by  its  establishment  as  an  inde- 
pendent nation  {d).  In  all  the  foregoing  ways,  "novus 
"  populus  sui  juris  nascitur  "  {e).     The  last  instance  will  be 

ih)   "  Antenor  potuit,  mediis  elapsus  Achivis, 

Illyricos  penetrare  sinus,  atqiie  intima  tutus 

Regna  Liburnorum  et  fontem  superare  Timavi : 

****** 

Hie  tamen  ille  urbem  Patavi,  sedesque  locavit 
Teucrorum,  et  ffenti  nomen  dedit,  armaque  fixit 
Troia."—  ^n.  i.  242-249. 

(c)  Gibbon,  Decline  and  Fall  of  the  Roman  JEmpi7'e,  vol.  vi.  c.  xxxv. 
pp.  119-121. 

{cl)  Vattel,  liv.  i.  c.  xviii.  s.  206 ;  Ruther forth,  b.  ii.  c.  ii.  s.  5,  p.  1259 ; 
Kliiber,  pt.  i.  c.  i. ;  Wheaton's  Elements,  vol.  i.  p.  91. 

(e)  Grotius,  de  J.  B.  et  P.  lib.  ii.  c.  x.  p.  327. 

"  Concilia  coetusque  hominum  jure  sociati  quae  civitates  appellantur." 
— Cicero,  Somn.  Scip.  iii. 

"  Quid  est  enim  civitas  m^i  juris  societas  ?  " — De  Rep.  lib.  i.  32. 

"  Est  igitur,  inqoit  Africanus,  respublica  res  populi,  populus  autem 
non  omuis  hominum  coetus,  quoquo  modo  congregatus,  sed  coetus  mul- 
titudinis /m?7's  consensu  et  utilitatis  communione  sociatus." — lb.  lib.  i.  25. 

"  Consociatio  juris  atque  imperii." —  Grotius.  de  J.  B.  e^  P,  lib.  ii, 
c.  ix.  s.  8;  p.  326. 
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more  particularly  considered  in  another  part  of  this  work, 
when  the  doctrine  of  Recognition  comes  under  discussion. 

LXIII.  But  for  all  purposes  of  International  Law,  a  State 
(Brjjiio9,  civitas,  Volk)  may  be  defined  to  be,  a  people  perma- 
nently occupying  a  fixed  territory  (certam  sedem),  bound 
together  by  common  laws,  habits,  and  customs  into  one  body 
politic,  exercising,  through  the  medium  of  an  organized 
Government,  independent  sovereignty  and  control  over  all 
persons  and  things  within  its  boundaries,  capable  of  making 
war  and  peace,  and  of  entering  into  all  International  relations 
with  the  other  communities  of  the  globe.  It  is  a  sound  gene- 
ral principle,  and  one  to  be  laid  down  at  the  threshold  of  the 
science  of  which  we  are  treating,  that  International  Law  has 
no  concern  with  the  form,  character,  or  power  of  the  consti- 
tution or  government  (/)  of  a  State,  with  the  religion  of  its 
inhabitants,  the  extent  of  its  domain,  or  the  importance  of 
its  position  and  influence  in  the  commonwealth  of  nations. 
"  Kussia  and  Geneva  have  equal  rights "  (^) :  "  Une 
"  petite  Kepublique  n'est  pas  moins  uu  Etat  souverain  que 

'O  oxKos  {icrrC)  ttXtJOos  aopLcrrov,  ttXtjOos  crvyKexvfjievov,  nXrjdos  acrvvaKTov 
— OX)  yap  olov  6  X^P^^^  ^^^^  ^'■^^  ^  drjfios'  6  [xev  yap  drjp.6s  eari  nXridos 
avvdeofjievov,  6  de  ox^os  di€(X7rao-fxivov. — Plato,  Proclus  in  Alcih.  lib.  xviii. 

"Sla-nep  yap  ovde  €K  tov  tvxoptos  nXr^dovs  ttoXis  yiyverai. — Arist. 
Polit.  V.  3,  10. 

"  Facultas  ergo  moralis  civitatem  gubernandi,  quae  potestatis  civilis 
vocabiilo  nuncupari  solet  a  Thucydide,  tribus  rebus  describitur,  cum 
civitatem,  quae  vera  civitas  sit,  vocat  avrovofiov,  avrodiKov,  avroTeXrj 
(lib.  V.  18),  suis  utentem  legibus,  judiciis,  magistratibus." — Grotius, 
de  J.  B.  et  P.  lib.  i.  c.  iii.  s.  vi. 

Grotius  observes  (lib.  ii.  c.  xviii.  s.  2)  most  truly,  "  Qui  autem  externi 
habendi  sint,  ita  clare  exposuit  Virgilius  ut  nemo  jurisconsultorum  possit 
clarius: 

^  Omnem  equidem  sceptris  terram  quae  libera  nostris 
Dissidet,  externam  reor.' — ^7i.  vii.  369,  370. 

(/)  Vattel,  liv.  i.  c.  i.  s.  4  :  "  Toute  nation  qui  se  gouverne  elle- 
meme,  sous  quelque  forme  que  ce  soit,  sans  dependance  d'aucun  etranger, 
est  un  Etat  souverain."  The  words  "  sans  dependance "  are,  it  will  be 
seen,  too  lax. 

(g)  Judgment  of  Chief  Justice  Marshall,  in  the  case  of  The  Antelope, 
10  Wheaton's  Reports,  p.  QQ'-,  Wheaton's  History  of  the  Modern  Law 
of  Nations,  p.  637. 
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"  le  plus  puissant  royaume  "  (h).  Provided  that  the  State 
possess  a  Government  capable  of  securing  at  home  the  ob- 
servance of  rightful  relations  with  other  States,  the  demands 
of  International  Law  are  satisfied. 

LXI V.  If  the  foregoing  definition  be  considered  in  detail, 
it  will  be  found  to  exclude  from  the  legal  category  of  a  State 
the  following  aggregates  of  individuals:  (1.)  All  hordes  or 
bands  of  men  recently  associated  together,  newly  arrived  at 
or  occupying  any  previously  uninhabited  tract  or  country, 
though  it  may  be  possible  that  such  horde  or  band  may,  in 
course  of  time,  change  its  character,  and  ripen  into  a  body 
politic,  and  have  a  claim  to  be  recognized  as  such.  *^  Est 
"  autem  civitas,"  Grotius  says  (2),  "  coetus  perfectus  libe- 
"rorum  hominum,  juris  fruendi  et  communis  utilitatis 
"  causa  sociatus ;  "  and  in  another  place,  defining  the  cha- 
racter of  sovereignty,  "  Summa  autem  ilia  dicitur  {Le. 
"  potestas  civilis)  cujus  actus  alterius  juri  non  subsunt, 
"  ita  ut  alterius  voluntatis   humanae    arbitrio  irriti  possint 

''  reddi summae  potestatis  subjectum  commune  est 

"  civitas  quam  perfectum  coetum  esse  supra  diximus "  (j). 
(2.)  All  migratory  hordes  not  occupying  a  fixed  or  certain  seat, 
and  all  associations  of  men  united  for  the  accomplishment 
of  immoral  ends  {sceleris  causa),  such  as  piratical  hordes, 
although  they  may  have  a  fixed  abode,  and  call  themselves 
by  the  name  of  States.  The  Malay  and  Sooloo  pirates  of 
Borneo  and  the  Eastern  Archipelago  furnish  an  example  of 
such  societies  (k).  "  Populus  autem,"  Cicero  says,  in  a 
definition  copied  by  most  jurists,  "  non  omnis  hominum  coe- 
^*  tus,  quoquo  modo  congregatus,  sed  coetus  multitudinis  J^^?•^5 


(Ji)  Vattel,  Prelim,  s.  18,  Egalite  des  Nations ;  and  s.  19,  "  Par  une 
suite  necessaire  de  cette  ^galit^,  ce  qui  est  permis  a  une  nation  Test 
aussi  a  toute  autre,  et  ce  qui  n'est  pas  permis  a  I'une,  n'est  pas  non  plus 
a  Fautre." 

(S)  Be  J.  B.  et  P.  lib.  i.  c.  i.  s.  14.  {j)  Ih.  c.  iii.  s.  7. 

{K)  Serhassan  Pirates,  2  W.  Roh.  Adm.  Rep,  pp.  354-358  ;  The 
Bleanon  Pirates,  Queen  v.  Belcher,  6  Moore  Privy  Council  Rep,  pp. 
471-484. 


STATES.  83 

^'  consensu  et  utilitatis  communione  sociatus  "  (Z) ;  and  in 
another  place,  "  Neque  esset  unum  vinculum  juris,  nee  con- 
"  sensus  ac  societas  coetus,  quod  est  populus''''  (m). 

LXV.  With  respect  to  societies  united  sceleris  causa,  the 
philosophers  and  jurists  of  antiquity  are  in  perfect  accordance 
with  those  of  modern  times.  All  agree  to  class  such  bodies 
amongst  those  of  whose  corporate  existence  the  law  takes 
no  cognizance  {qui  civitatem  non  faciunt),  and  therefore  as 
not  entitled  to  International  Eights  either  in  peace  or  war. 
The  question  has  generally  been  raised  in  time  of  war  as 
to  when  a  State  should  be  considered  a  legitimate  enemy 
(hostis),  and  when  as  a  lawless  freebooter  (pirata,  latro)  {n). 
It  is  not,  however,  because  a  nation  commits  a  piratical  act,  or 
is  guilty  of  the  violation  of  International  Rights,  that  it  is 
to  be  considered  as  wholly  without  the  pale  of  a  State. 
The  ancient  Greeks,  we  learn  from  Homer  and  Thucydides, 
practised  rapine  and  piracy,  and  considered  these  exploits 
rather  glorious  than  shameful.  The  Normans,  the  original 
discoverers  of  America,  who  swept  the  seas  with  their 
victorious  galleys,  and  subverted  and  founded  kingdoms  by 
the  prowess  of  their  individual  subjects,  dealt,  it  is  said,  with 
the  ships  which  they  encountered  upon  the  high  seas  as  their 
legitimate  prey  {o).  The  ancient  Greeks  and  Normans, 
however,  were  not  pirates  in  the  legal  sense  of  the  term. 

(I)  Be  Rep.  lib.  i.  25.  {m)  Be  Rep.  lib.  iii.  31. 

{ri)  Grotius,  de  J.  B.  et  P.  lib.  iii.  c.  iii.  ss.  1,  2:  "Distinctio  popiili, 
quamvis  injuste  agentis,  a  piratis  et  latronibus." 

(o)  Thucyd.  i.  5.  :  Oi  yap  "'EXkr]vcs  to  nakai  ....  irpdnovTo  npbs 
'Kr](TTeiav  ....  Koi  ^pna^ov  ....  ovk  exovres  nco  alo-xvvrjv  tovtov  tov 
epyov,  <pepovT€S  de  ti  koi  do^rjs  paWov.  Arist.  Pol.  v.  2,  3 ;  Horn.  Od.  iii. 
73;  ix.  252;  Herod,  ii.  152;  iii.  39,  47;  Thucyd.  vi.  4;  Apollod.  i.  9,  18; 
Liv.  V.  28 :  "  Haud  procul  freto  Siculo  a  piratis  Liparensium  excepti, 
devehimtur  Liparas.  Mos  erat  civitatis,  velut  ^Mblico  latrocinio  partam 
prsedam  dividere." 

Lord  Clarendon^ s  account  of  the  Privateers  of  Ostend,  by  whom  he 
was  taken  prisoner,  puts  them  pretty  much  upon  the  same  level  as  the 
classical  Freebooters.  See  Clarendon's  Life  (8vo.  ed.),  p.  208:  "All 
the  ships,  though  they  had  the  King  of  Spain's  commission,  were  free- 
booters, belonging  to  private  owners,  who  observed  no  rules  or  laws  of 
nations."     See,  too,  p.  212. 

G  2 


84  INTERNATIONAL    LAW. 

Their  society  was  formed  for  civil  and  moral  objects,  not  for 
plunder ;  and  their  acts  of  violence  sprang  from  a  confusion, 
incident  to  a  barbarous  age,  as  to  the  principles  of  right  and 
wrong,  and  the  laws  of  war  and  peace. 

Pompey  was  allowed  the  honour  of  a  triumph  for  his 
victory  over  the  Illyrians,  who  certainly  exercised  indis- 
criminate hostilities  against  the  ships  of  all  countries,  but 
they  were  considered  a  '^  gens^^  and  as  having  ^'justum 
"  imperium,^^  He  did  not  receive  the  same  distinction  for 
his  destruction  of  the  pirates  who  infested  the  Mediterranean: 
"  Tantum  discrimen,"  Grotius  observes  (/?),  ^^  est  inter  popu- 
*^  lum  quantumvis  sceleratum,  et  inter  eos,  qui,  cum  populus 
"  non  sint,  sceleris  causa  coeunt." 

In  the  time  of  Charles  the  Second  of  England,  Molloy 
wrote  as  follows :  ^^  Pirates  that  have  reduced  themselves 
"  into  a  Government  or  State,  as  those  of  Algiers,  Galley, 
*^  Tripoli,  Tunis,  and  the  like,  some  do  conceive  ought  not 
"  to  obtain  the  rights  and  solemnities  of  war,  as  other  towns 
"  or  places ;  for  though  they  acknowledge  the  supremacy  of 
"  the  Porte,  yet  all  the  power  of  it  cannot  impose  on  them 
*'  more  than  their  own  wills  voluntarily  consent  to."  He 
there  mentions  that  Louis  IX.  treated  them  as  a  nest  of 
wasps  (5'),  and  unworthy  of  the  rights  of  civilized  war; 
"  notwithstanding,"  he  adds,  "  this,  Tunis  and  Tripoli,  and 
"  their  sister  Algiers,  do  at  this  day  (though  nests  of  pirates) 
"  obtain  the  rights  of  legation ;  so  that  now  (though  indeed 
"  pirates),  yet  having  acquired  the  reputation  of  a  Govern- 
"  ment,  they  cannot  properly  be  esteemed  pirates,  but 
"  enemies  "(r).  Bynkershoek  (5),  some  years  afterwards, 
expressed  yet  more  strongly  the  same  opinion.     And  in  the 

(p)  Lib,  iii.  c.  iii.  s.  2. 

{q)  "  Biigia  et  Algieri,  infami  nidi  di  corsari." — Tasso, 

(r)  Molloij,  s.  4,  p.  33. 

(s)  "  Quod  autem  Albericus  Gentilis  {Advoc.  Hispari'  1.  i.  c.  xv.)  aliique 
eos,  qui  Barhari  in  Africa  vocantur,  jiu'e  piratarum  censent,  et  eorum 
occupatione  dominium  mutari  negant,  nulla  ratione  defendi  potest — 
Algerienses,  Tripolitani,  Tunitani,  Zaleenses  piratae  non  sunt,  sed  civitates, 
quae  certam  sedem  atque  ibi  imperium  babent,  et  quibuscum  nunc  pax 
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year  1801,  Lord  Stowell  fully  adopted  this  position,  and 
asserted  that  the  African  States  had  long  ago  acquired  the 
character  of  established  Governments,  with  whom  we  have 
regular  treaties  acknowledging  and  confirming  to  them  the 
relations  of  legal  communities  (/);  and  he  remarked  that, 
although  their  notions  of  International  justice  differ  from 
those  which  we  entertain,  we  do  not  on  that  account  venture 
to  call  in  question  their  public  acts — that  is  to  say,  that 
although  they  are  perhaps  on  some  points  entitled  to  a 
relaxed  application  of  the  principles  of  International  Law, 
derived  exclusively  from  European  custom,  they  are  never- 
theless treated  as  having  the  rights  and  duties  of  States  by 
the  civilized  world  (z^). 


est  nunc  helium,  non  secus   ac   cum   aliis    gentibus,    quique   propterea 
ceterorum  principum  jure   esse   videntur." — Bynkershoek,  Qucest.  J.  P. 

b.  i.  c.  17. 

(t)  The  Helena,  4  C.  Hob,  Adm.  Rep.  p.  5.  lAfe  of  Sir  Leoline  Jenkins, 
vol.  ii.  p.  794. 

{u)  It  is  well  known  tbat,  for  some  time,  the  lawfulness  of  any  deal- 
ings, much  more  any  treaty,  between  the  Christian  and  the  Turk 
was  denied.  Alhericus  Gentilis  discusses  {De  Jure  Belli,  lib.  iii.  c.  xix.), 
*'  Si  foedus  recte  contrahitur  cum  diversas  religionis  hominibus,  quaes- 
tio  partim  theologica,  partim  civilis."  He  treats  it,  however,  for  the 
most  part,  theologically,  and  arrives  at  the  conclusions  that  commerce 
is  lawful  between  Christian  and  Heathen  States,  but  not  in  alliance 
against  another  Heathen  State ;  and,  a  fortiori,  not  against  another 
Christian  State.  Nevertheless,  in  a  former  chapter  he  had  said,  with  a 
liberality  scarcely  known  to  the  age  in  which  he  lived,  '^  Religionis  jus 
hominibus  cum  hominibus  proprie  non  est:  itaque  uec  jus  laeditur 
hominum  ob  diversam  religionem;  itaque,  nee  bellum  causa  religionis. 
Religio  erga  Deum  est ;  jus  est  divinum,  id  est,  inter  Deum  et 
hominem ;  non  est  jus  humanum,  id  est,  inter  hominem  et  hominem : 
nihil  igitur  quaeritat  homo  violatam  sibi  ob  aliam  religionem." — Lib,  i. 

c.  ix.  See  Inaugural  Lecture  on  Albericus  Gentilis,  by  Professor  Holland 
at  Oxford,  1874.' 

Grotius,  de  J.  B.  et  P.  lib.  ii.  c.  xv.  8-12  :  "  De  fcederibus  frequens 
est  qusestio,  licitene  ineantur  cum  his  qui  a  vera  religione  alieni  sunt : 
quae  res  in  jure  naturae  dubitationem  non  habet ;  nam  id  jus  ita  omnibus 
hominibus  commune  est,  ut  religionis  discrimen  non  admittat.  Sed  de 
jure  divino  quaeritur." 

Lord  Coke  said  there  were  four  kinds  of  Leagues :  1st,  Foedus  Pacis ; 
2nd,  Foedus     Congratulationis ;    3rd,   Foedus    Commutationis    Mercium. 


86  INTERNATIONAL   LAW. 

These  observations  were  always  applicable  in  some  degree 
to  the  relations  of  the  Ottoman  Porte  itself  with  other 
Governments.  The  Ottoman  Empire  extends,  whether  in 
Asia,  Africa,  or  Europe,  over  a  vast  variety  of  distinct 
nations  and  separate  races.  Hardly  have  those  separate 
races  which  profess  the  Mahometan  religion  coalesced  into 
one  nation.  But  the  Christian,  whether  of  the  Greek  or 
the  Roman  Catholic  Faith,  has  never  entirely  lost  those 
distinctions  of  origin,  manners,  institutions,  and,  above  all, 
of  religion,  which  eternally  separate  him  from  the  Turk. 
These  distinctions  have  always  been  and  must  always  be 
indelible.  The  Mahometan  and  the  Christian  may  live 
under  the  same  government  (x),  but  they  will  remain  distinct 
nations.  The  two  streams  are  immiscible  in  their  character, 
and  will  never  "  flow  the  same." 

It  is  unnecessary  to  consider  the  relations  of  the  Algerine 
State  with  Europe.  The  gallant  exploit  of  Lord  Exmouth 
in  1815,  and  the  bombardment  of  Algiers,  compelled  the 
Dey  not  only  to  set  free  his  slaves  and  to  abolish  all  Christian 
slavery,  but  also  to  promise  a  compliance  with  the  usages  of 
civilized  States  (y).  Nevertheless,  Algerine  piracy  was  not 
entirely  suppressed  till  1830-1838,  when  the  French  took 
possession  of  Algiers  and  a  portion  of  the  adjoining  territory. 
It  is  unnecessary  to  consider  whether,  in  these  circumstances, 
this  act  was  entirely  justifiable,  whether  a  conquest  of  the 
territory  was  the  only  or  right  means  of  avenging  an  in- 
sult (2").  The  conquest  has,  I  think,  been  of  service  to 
Christendom,  and  generally  to  the  civilized  world.  It  should 
be  observed,  however,  that,  in  spite  of  the  remonstrance  of 
England,  no  attention  whatever  was  paid  by  France  to  the 


These  three  might  exist  between  a  Christian  and  an  Infidel  State,  but 
the  4th,  Foedus  Mutui  Auxilii,  could  not. — 4.th  Inst.  p.  155. 

WarcVs  Lmv  of  Nations,  ii.  321  {Of  Treatiesivith  Powers  not  Christian). 

Or)  See  Lord  Stowell's  Judgment  in  The  Indian  Chief,  3  C.  Hob. 
Adm.  Rep.  p.  29. 

(y)  Ann.  Reg.  1816,  p.  97. 

(2)  Ann.  Rof/.  1830,  p.  238. 
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rights  and  interests  of  the  Porte  as  Suzerain  of  the  Dey  (a). 
The  subsequent  incorporation  of  all  the  Algerine  territory 
in  1841-1847  was  another  act  of  conquest  which  the  ne- 
cessity of  maintaining  the  former  conquest  was  alleged  to 
justify  (b). 

For  some  time  after  the  conquest  of  Constantinople  (1453) 
grave  doubts  were  entertained  by  the  nations  of  Christendom 
as  to  the  lawfulness  of  any  pacific  intercourse  with  the 
Sultan.  It  was  not  till  after  the  Treaty  of  Constantinople 
in  1720,  that  the  Russian  minister  was  permitted  to  reside 
at  Constantinople  ;  and  direct  relations  between  Roman 
Catholic  Sovereigns  and  the  Porte  can  scarcely  be  said  to 
have  an  earlier  date  than  the  end  of  the  eighteenth  century  (c). 
Even  after  the  lapse  of  nearly  four  centuries,  at  the  Congress 


(a)  M.  Guizot  is  feilent  on  this  point,  and  I  cannot  agree  with  the  pro- 
position which  precedes  his  historical  reference  to  the  fact  of  the  capture 
of  Algiers.  The  doctrine  of  national  instincts  of  aggrandisement  is,  jmce 
tanti  viri,  most  unsound,  and  has  been  very  mischievous  to  France. 

(6)  "  L'immohilite  exterieure  n'est  pas  toujours  la  condition  obligee 
des  Etats,  de  grands  interets  natiouaux  peuvent  conseiller  et  autoriser 
la  guerre ;  c'est  une  honnete  erreur,  mais  une  erreur  de  croire  que,  pour 
etre  juste,  toute  guerre  doit  etre  purement  defensive  ;  il  y  a  eu  et  il  y 
aura,  entre  les  Etats  divers,  des  conflits  naturels  et  des  changements 
territoriaux  legitimes;  les  instincts  d'agrandissement  et  de  gloire  ne 
sont  pas,  en  tout  cas,  interdits  aux  nations  et  a  leurs  chefs.  Quand  le 
roi  Charles  X,  en  1830,  declara  la  guerre  au  dey  d' Alger,  ce  n'etait 
point  la,  de  notre  part,  une  guerre  defensive,  et  pourtant  celle-la  etait 
legitime ;  outre  I'affront  que  nous  avions  a  venger,  nous  donnious  enfin 
satisfaction  a  un  grand  et  legitime  interet,  fran^ais  et  europeen,  en 
delivrant  la  Mediterranee  des  pirates  qui  ,rinfe8taient  depuis  des 
siecles." — Guizot,  Memoir es  pour  servir  aVHistoire  de  mon  Temps,  tonnQ 
iv.  pp.  9,  10. 

The  same  author  writes  (tome  vii.  ch.  xli.  pp.  125-6):  '^  Quant  a 
la  necessite  de  soumettre  completement  les  Aralaes  et  d'etablir  la  domi- 
nation fran^aise  dans  toute  I'etendue  de  TAlgerie,  j'etais  de  I'avis  du 
general  Bugeaud ;  la  question  n'etait  plus,  comme  de  1830  a  1838, 
entre  I'occupation  restreinte  et  I'occupation  ^tendue;  la  situation  de  la 
France  dans  le  nord  de  I'Afrique  avait  change  ;  les  faits  s'etaient  deve- 
loppes  et  avaient  amene  leurs  consequences;  la  conquete  effective  de 
toute  I'Algerie  ^tait  devenue  la  condition  de  notre  etablissement  a  Alger 
et  sur  la  cote." 

(c)  2  Miltitz,  Manuel  des  Consuls,  p.  1571. 
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of  Vienna,  1815,  the  Ottoman  Empire  was  not  represented, 
nor  was  it  included  in  the  provisions  of  positive  public  law 
contained  in  the  Treaty  which  was  the  result  of  the  Congress. 
Nevertheless,  the  International  intercourse  between  the 
Sultan  and  other  Powers  was  then,  and  had  been  for  a  long 
time,  upon  a  much  stricter  footing  of  legality,  than  had  sub- 
sisted between  those  Powers  and  the  AfricanorBarbary  States. 

Long  before  the  Treaty  of  Vienna  (1815)  the  Crescent 
had  ceased  to  be  an  object  of  terror  to  Christendom ;  and  a 
principle  of  International  Policy  with  respect  to  the  Ottoman 
Power,  directly  the  reverse  of  that  which  had  formerly  pre- 
vailed, had  taken  root  in  Europe — namely,  the  principle 
that  the  preservation  and  independence  of  the  Ottoman  Power 
was  necessary  for  the  safety  of  European  Communities  (</). 

LXVI.  The  Treaties  affecting  the  relations  of  Russia 
with  the  Porte  are  the  following  : — 

Adrianople 1681 

Oarlowitz 1699 

Constantinople 1700 

Constantinople 1709 

Peace  of  Pruth 1711 

Constantinople 1712 

Adrianople 1713 

Constantinople 1720 

(By  this  treaty  a  Russian  Minister  was  per- 
mitted to  reside  at  Constantinople.) 

Belgrade 1739 

Kaynardgi       .......  1774 

Explained 1779 

Constantinople 1783-4 

Szistowe,  Gallacz,  Jassy  .        .        .      1790-1-2 

Constantinople 1809 

Bucharest 1812 

Ackerman 1826 

Adriano^jle 1829 

TJnkiar  Skelessi 1833 

London 1840 

Dardanelles 1841 

{d)  The  question  of  the  religious  Protectorate  claimed  by  Christian 
Powers  with  respect  to  the  Christian  subjects  of  the  Sultan,  both  in 
Europe  and  Asia,  will  be  discussed  hereafter. 

Vide  ante,  ch.  vi.  Treaties. 
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Balta  Liman 1846 

Balta  Liman 1849 

The  Treaty  of  San  Stefano  as  modified  by  Treaty 

of  Berlin 1878 

The  definitive  Treaty  of  February     .        .         .  1879 

LXVII.  But  the  general  Treaties  between  the  Ottoman 
Porte  and  the  European  States  appear  to  be  best  arranged 
as  follows : — 

1.  From  the  conquest  of  Constantinople  to  the  Treaty  of  Carlowitz,  1699. 

2.  From  the  Treaty  of  Oarlowitz,  1699,  to  the  Treaty  of  Belgrade,  1739. 

3.  From  the  Treaty  of  Belgrade,  1739,  to  the  Treaty  of  Bucharest,  1812. 

4.  From  the  Treaty  of  Bucharest,  1812,  to  the  Treaty  of  the  Dardanelles 

in  1841. 

5.  From  the  Treaty  of  the  Dardanelles,  1841,  to  the  Treaty  of  Paris  in 

1856. 

6.  The  Treaty  of  Paris,  1856. 

7.  From  the  Treaty  of  Paris,  1856,  to  the  Treaty  of  London,  1871. 

8.  From  the  Treaty  of  London,  1871,  to  the  Treaty  of  Berlin,  1878. 

LXVIII.  By  the  Treaty  of  Vienna  in  1731  Great  Britain 
made  common  cause  with  Austria  against  every  enemy  but 
the  Turk  (e). 

The  Peace  of  Szistowe  (1791),  between  Austria  and  the 
Porte,  and  the  Peace  of  Jassy  (1792),  between  Russia  and 
the  Porte,  were  concluded  under  the  mediation  of  the  triple 
alliance  of  Great  Britain,  Prussia,  and  Holland. 

In  1798,  when  Napoleon  invaded  Egypt,  Russia  and  the 
Porte  concluded  an  alliance  confirming  the  Treaty  of  Jassy, 
and  mutually  guaranteeing  the  integrity  of  their  dominions. 
To  this  Treaty  Great  Britain  acceded  in  1799  :  it  expired 
in  1806,  and  was  renewed  in  1809  by  the  Treaty  of  Con- 
stantinople, by  the  eleventh  article  of  which  Great  Britain 
acknowledged  that  the  strait  of  the  Dardanelles  was  mare 
clausum  under  the  dominion  of  the  Porte. 

The  Treaty  of  Bucharest,  in  1812,  put  an  end  to  the  hosti- 
lities which  had  raged  between  Russia  and  the  Porte  since 
1809.    This  Treaty  greatly  advanced  the  boundary  of  Russia. 


(e)  Mahlyj  Droit  public  de  VEurc^e,  ii.  226. 


90  .  INTERNATIONAL   LAW. 

It  contained  stipulations  confirming  those  of  former  Treaties 
in  favour  of  the  national  privileges  of  Moldavia  and  Wallachia. 
and  it  contained  some  conditions  in  favour  of  the  Christian 
Servians,  which,  in  1813,  were  violated  with  circumstances 
of  great  barbarity  ;  but  the  Servians  applied  in  vain  to  the 
Cono-ress  of  Vienna  for  mediation  or  succour. 

In  1819  the  Porte  recognized  the  Protectorate  of  Great 
Britain  over  the  Ionian  Islands  (/). 

In  1828  the  Great  Powers  interfered  with  the  Porte  on 

(/)  The  subsequent  surrender  of  tliis  Protectorate  in  1863  is  considered 
in  the  next  chapter.  Martens,  Nouv.  Rec.  de  Traites,  xiii.  (5  Supp.) 
386.  The  Treaty  containing  this  recognition  sets  forth  the  titles  of  the 
Sultan,  and  the  style  of  the  Porte's  negotiations  with  Christian  States  : — 
"  Nous,  par  la  grace  du  souverain  maitre  des  empires  et  du  fondateur 
immuable  de  I'edifice  solide  du  califat,  par  I'influence  merveilleuse  du 
modele  des  saints,  du  soleil  des  deux  mondes,  notre  grand  prophete 
Mahomet  Mustapha,  ainsi  que  par  la  cooperation  de  ses  disciples  et 
successeurs,  et  de  toute  la  suite  des  saints,  sultan,  fils  de  sultan,  em- 
pereur,  fils  d'empereur,  Mahmoud-Han,  vainqueur,  fils  d' Ahmed-Han, 
vainqueur,  dont  les  nobles  diplomes  sont  decores  du  titre  souverain  de 
sultan  des  deux  hemispheres;  dont  les  ordonnances  portent  le  nom 
eclatant  d'empereur  des  deux  mers,  et  dont  les  devoirs  attaches  a  notre 
dignite  imperiale  consistent  dans  I'administration  de  la  justice,  les  soins 
d'un  bon  gouvernement,  et  I'assurance  de  la  tranquillite  de  nos  peuples ; 
seigneur  et  gardien  des  plus  nobles  villes  du  monde,  vers  lesquelles  se 
dirigent  les  voeux  de  tons  les  peuples,  des  deux  saintes  villes  de  la  Mecque 
et  de  Medine,  du  sanctuaire  interieur  du  pays  saint ;  calife  supreme  des 
contrees  et  provinces  situees  dans  I'Anatolie  et  la  Eomelie,  sur  la  mer 
Noire  et  sur  la  mer  Blanche,  dans  I'Arabie  et  la  Chaldee  ;  enfin,  glorieux 
souverain  de  uombreuses  forteresses,  chateaux,  places  et  villes,  nous 
declarons : — 

"  Que,  vu  la  parfaite  union  et  I'eternelle  amitie  qui  regnent  entre 
notre  Sublime  Porte,  d'eternelle  duree,  et  le  plus  glorieux  de  tons  les 
grands  princes  qui  croient  en  Jesus-Ohrist,  le  modele  de  tous  les  per- 
sonnages  d'un  rang  eleve  de  la  nation  du  Messie,  le  mediateur  des 
in te rets  politiques  des  peuples,  revetu  des  ornemens  de  la  majeste  et  de 
la  gloire,  et  couvert  des  marques  de  la  grandeur  et  de  la  celebrite, 
sa  Majeste  notre  tres-estimable,  ancien,  intime,  sincere,  et  constant 
ami,  le  roi  (padischah)  des  royaumes  unis  d'Angleterre,  d'Ecosse,  et 
d'Irlande,  et  d'une  grand e  partie  des  pays  qui  en  dependent,  George  III 
(dont  la  fin  puisse  etre  heureuse !), 

"  L'une  et  1' autre  cour  ont  le  desir  et  I'intention  la  plus  sincere 
d'affermir  les  bases  de  leur  amitie,  et  de  resserrer  de  plus  en  plus  les 
liens  de  la  bonne  intelligence  et  de  I'intimite  qui  les  unit." 
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behalf  of  tlie  Greeks,  whose  independence  they  established 
after  the  battle  of  Navarino. 

In  1829  the  Treaty  of  Adrianople  was  concluded  between 
Kussia  and  the  Porte,  by  which  the  power  of  the  former  was 
much  increased,  especially  with  regard  to  the  mouths  of  the 
Danube,  in  a  manner  scarcely  consistent  with  the  Public  Law 
of  Europe  {g).  In  1833,  the  Treaty  of  Unkiar  Skelessi  was 
concluded  between  Russia  and  the  Porte,  the  avowed  object 
of  which  was  to  protect  the  Porte  against  the  rebellion  of  the 
Pacha  of  Egypt.  The  casus  fcederis  contemplated  by  this 
Treaty  having  arisen,  the  other  European  Powers  interposed, 
on  the  double  ground  of  protecting  the  Porte  against  Egypt, 
and  of  preventing  the  protectorate  of  the  Porte  from  being 
exclusively  vested  in  and  exercised  by  Kussia. 

A  Convention  between  all  the  European  Powers,  except 
France,  took  place  in  London,  July  15,  1840,  for  the  pacifi- 
cation of  the  East,  to  which  the  Porte  also  was  a  party. 
The  maintenance  of  the  integrity  and  independence  of  the 
Ottoman  Empire  as  a  security  for  the  Peace  of  Europe  was 
the  avowed  principle  of  this  Convention. 

The  language  of  the  preamble  of  the  Treaty  is  as  follows  : 
"  In  the  name  of  the  most  merciful  God. 

"  His  Hio-hness  the  Sultan  having;  addressed  himself  to 
"  their  Majesties  the  Queen  of  the  United  Kingdom  of  Great 
"  Britain  and  Ireland,  the  Emperor  of  Austria,  King  of 
"  Hungary  and  Bohemia,  the  King  of  Prussia,  and  the 
"  Emperor  of  All  the  Russias,  to  ask  their  support  and  assist- 
"  ance  in  the  difficulties  in  which  he  finds  himself  placed  by 
"  reason  of  the  hostile  proceedings  of  Mehemet  Ali,  Pacha 
"of  Egypt ;— difficulties  which  threaten  with  danger  the 
"  integrity  of  the  Ottoman  Empire,  and  the  independence  of 
"  the  Sultan's  throne ;  their  said  Majesties,  moved  by  the 
"  sincere  friendship  which  subsists  between  them  and  the 
"  Sultan ;  animated  by  the  desire  of  maintaining  the  integrity 
"  and  independence  of  the  Ottoman  Empire  as  a  security  for 

{g)  Vide  imst,  et  vide  Ccdvo,  Droit  Int.  vol.  i.  pp.  337-8. 
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"  the  peace  of  Europe ;  faithful  to  the  engagement  which  they 
"  contracted  by  the  collective  note  presented  to  the  Porte  by 
"  their  representatives  at  Constantinople,  on  the  27th  of 
"  July,  1839  :  and  desirous,  moreover,  to  prevent  the  effusion 
"  of  blood,  which  would  be  occasioned  by  a  continuance  of 
"  the  hostilities  which  have  recently  broken  out  in  Syria 
"  between  the  authorities  of  the  Pacha  of  Egypt  and  the 
^'  subjects  of  the  Sultan ;  their  said  Majesties  and  his 
"  Highness  the  Sultan  have  resolved,  for  the  aforesaid  pur- 
"  poses,  to  conclude  together  a  Convention  "  (A). 

By  the  Treaty  of  the  Dardanelles  (July  10th,  1841)  the 
fiWQ  great  European  Powers  admitted  the  exclusive  authority 
of  the  Porte  over  these  straits,  and  incorporated  this  principle 
of  Law  into  the  written  Law  {jus  pacticium)  of  Europe  (z). 
This  principle  has  been  preserved  by  the  recent  Treaty  of 
Berlin,  1878. 

The  Treaty  of  Paris,  1856  (as  has  been  mentioned  in  a 
former  chapter),  placed  the  independence  and  integrity  of 
the  Ottoman  Empire  under  the  guarantee  of  England, 
Austria,  and  France.  But  Russia  in  1871  practically  set  at 
nought  the  Treaty  of  Paris,  which  was,  however,  in  some 
degree  patched  up  and  restored  by  the  Treaty  of  London, 
1871  ;  the  Protocol  to  which  stated,  that  the  Powers 
recognised  "  that  it  is  an  essential  principle  of  the  Law  of 
"  Nations  that  none  of  them  can  liberate  itself  from  the 
"  engagements  of  a  Treaty,  nor  modify  the  stipulations 
"  thereof,  unless  with  the  consent  of  the  contracting  parties 
"  by  means  of  an  amicable  understanding." 

Some  of  these  Treaties,  and  the  events  which  led  to  them, 
will  be  noticed  more  at  length  hereafter.  But  it  is  clear, 
even  from  this  cursory  notice,  that  the  Porte  must  now  be 
considered  as  subject,  with  only  such  exceptions  as  the 
reason  of  the  thing  may  dictate,  not  only  to  the  principles  of 
general  International  Law,  but  to  the  particular  provisions 


(/i)  Hertslefs  Treaties,  vol.  v.  p.  644. 
\i)  Wheatons  Hist.  289,  555-585. 
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of  the  European  Code  (k).  The  Haiti- Sherif  oi  1856  rela- 
tive to  the  Hierarchy  of  the  Greek  Church  and  non-Mus- 
sulman subjects  generally 5  will  be  considered  hereafter  (Z). 
The  peculiar  relations  which  subsist  between  the  Porte  and 
Egypt  will  be  considered  in  the  next  chapter. 

{h)  Speech  of  the  Earl  of  Clarendon  {Secretary  of  State  for  Foreign 
Affairs),  in  the  House  of  Lords,  April  1853,  on  the  interference  of  the 
Continental  Powers  in  the  relations  subsisting  between  the  Porte  and 
Montenegro.  See  also  the  Debates  in  both  Houses  of  Parliament 
upon  the  subject  of  Russian  intervention  in  Turkey  on  the  ground  of 
an  alleged  Religious  Protectorate  of  the  Greek  Church. — Hansard's  Pari. 
J)e6.  1853;  ^oc^,  iv.  349.  Fic?e  |jos2^,  chapter  on  "  Intervention."  I  say 
this  non  obstante  the  opinion  expressed  by  M.  Guizot,  Mein.  vi.  eh. 
xxxvii.  pp.  257-8. 

(/)  Ann.  Reg.  1856 ;  State  Papers,  337,     Vide  post,  "  Intervention  on 
Religious  Grounds/'  §.  ccccix. 


■   OF  XH7. 
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CHAPTER  11. 

DIFFERENT    KINDS    OF    STATES. 

LXIX.  Having  considered  the  general  attributes  and 
characteristics  required  by  International  Law  for  the  consti- 
tution of  a  State,  it  becomes  necessary  to  apply  these  tests  to 
the  different  forms  of  States  which  are  found  to  exist,  in  order 
to  fix  the  position  of  each  in  the  Commonwealth  of  Nations. 
This  part  of  the  subject  appears  to  admit  of  the  following 
principal  division  : — 

First.  One  or  more  States  under  One  Sovereign. 

Secondly.   Several  States  under  a  Federal  Union. 

LXX.  I. — As  to  one  or  more  States  under  one  Sovereign. 
It  is  proposed  to  consider  this  first  branch  of  the  principal 
division  under  the  following  heads  : — 

1.  Single  States,  under  one  Sovereign. 

2.  Several  States  perpetually  united  (recdi  unione)  under 
one  Sovereign. 

3.  The  peculiar  case  of  Poland. 

4.  Several  States  temporarily  united  under  one  Sovereign 
(^personali  unione). 

5.  A  State  under  the  Protectorate  of  another,  or  of  others, 
but  retaining  its  International  personality. 

6.  A  State  under  such  Protectorate  so  as  to  have  forfeited 
its  International  personality. — The  Ionian  Islands. 

7.  The  European  Free  Towns  or  Republics. 

8.  The  peculiar  case  of  Belgium. 

9.  The  peculiar  case  of  Greece. 

10.  States  standing  in  a  Feudal  relation  to  other  States. — 
The  Turkish  Provinces. 

11,  The  peculiar  case  of  Egypt. 
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LXXI.  First. — With  respect  to  a  Single  State,  under  One 
Sovereign,  like  Spain  or  Portugal  as  at  present  constituted, 
no  doubt  can  be  raised  as  to  such  a  State  being  the  proper 
subject  of  International  Law. 

LXXII.  Secondly. — Where  several  States,  perpetually 
under  one  Sovereign  (reaZz  ^^?^^c>/^e),  have  retained  certain  (a) 
rights  and  privileges  as  far  as  their  International  Relations 
are  concerned,  but  have  lost  all  separate  and  distinct  exist- 
ence as  far  as  their  External  Relations  are  concerned,  they  are 
not,  properly  and  strictly  speaking,  subjects  of  International 
Law — at  least,  they  can  only  be  so  mediately  and  indirectly, 
and  not  directly  and  immediately.  For  instance,  a  State 
which  entered  into  any  negotiations  with  Hungary  or  Ire- 
land as  independent  States  (even  while  they  possessed  a 
separate  legislature)  would  have  been  guilty  of  a  gross 
violation  of  International  Law  towards  Austria  or  Great 
Britain. 

LXXIII.  Thirdly.— The  particular  State  of  Poland  re- 
quires a  distinct  and  separate  consideration.  The  various  par- 
titions of  that  unhappy  country  are  not  now  under  discussion; 
it  is  with  the  condition  of  Poland  under  the  Treaty  of  Vienna, 
and  the  Russian  manifesto  of  1832,  that  we  are  at  present  con- 
cerned. The  union  established  between  Russia  and  Poland 
by  the  Congress  of  Vienna  was  of  a  wholly  anomalous 
kind.  By  the  first  act  of  that  Congress  the  Duchy  of  Warsaw, 
with  the  exception  of  certain  districts,  was  united  to  the 
Russian  Empire,  and  was  irrevocably  bound  by  its  constitu- 
tion to  belong  to  the  Emperor  of  Russia,  and  his  heirs  in  all 

(rt)  Grotius,  de  J.  B,  et  P.  lib.  i.  c.  iii.  s.  21 ;  lib.  ii.  c.  ix.  s.  9 :  — 
'  Quod  si  quando  uniantur  duo  populi  non  amittentur  jura  sed  com- 

municabuntur Idemque  censendum  est  de  regnis  quae  non 

fcedere,  aut  eo  duntaxat  quod  regem  communem  liabeant,  sed  vera  uni- 
tate  junguntur." 

Vattel,  I.  liv.  i.  c.  i. 

Oppenheim,  System  des  Volkerrechts,  zweiter  Theil,  Kap.  vi.  s.  4. 

Wheaton,  Elements  du  D?'oit  international,  p.  20. 

Kluber,  Europaisches  Volkerrecht  (ed.  1851),  erster  Theil,  Kap.  i. 
s.  27. 

Heffter,  Europ.  Volkerrecht,  s.  20. 
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perpetuity.  The  Emperor  undertook  to  confer  on  this  State, 
which  was  to  be  under  a  separate  and  distinct  government, 
such  powers  of  internal  administration  as  he  might  think  fit. 
The  Emperor  was  to  take  the  title  of  King  of  Poland.    The 
Poles,  whether  subjects  of  Austria,  Prussia,  or  Russia,  were  to 
obtain  representative  institutions,  regulated  according  to  the 
manner  which  might  seem  expedient  to  the  respective  Govern- 
ments.    In  conformity  with  these  stipulations,  the  Emperor 
Alexander  granted  a  constitutional  charter  to  the  Kingdom 
of  Poland,  November  15  (27),  1815.     This  charter  declared 
that  The  Kingdom  of  Poland  was  united  to  Russia  by  its 
constitution — that  the  sovereign  authority  in  Poland  was  to 
be  exercised  in  conformity  therewith — that  the  coronation 
of  the  King  of  Poland  was  to   take  place  in  the  Polish 
capital,  where  he  was  bound  to  take  an  oath  to  observe  the 
charter.     Poland  was  to  have  a  perpetual  representation, 
composed  of  the  King  and  the  two  chambers  forming  the 
Diet,  in  which  body  the  power  of  legislation  and  taxation 
was  to  be  vested.     A  distinct  Pdlish  army,  coinage,  military 
orders,  were  to  be  preserved  in  the  kingdom.     But  in  1832, 
the   Emperor   Nicholas    established   what    was    called    an 
organic  statute  for  Poland,  the  principal  features  of  which 
were,  that  the  Kingdom  of  Poland  was  henceforth  to  be 
perpetually  united   to,    and   form  an   integral  part  of,  the 
Russian  Empire,  the  Polish  Diet  was  to  be  abolished ;  the 
Polish  army  absorbed  into  the  Russian  ;  and  the  administra- 
tion of  Poland  carried  on  under  a  Russian  Council  of  State, 
called  the  Section  for  the  Offices  of  Poland.     The  Govern- 
ments of  England  and  France  protested  against  this  act  as  a 
violation  of  the  spirit,  if  not  of  the  letter,  of  the  Treaty  of 
Vienna  {h) .  It  seems,  however,  impossible  at  the  present  time 
to  consider  Poland  as  retaining  any  of  those  characteristics 
which  would  entitle  it  to  be  considered  as  an  independent 


(6)  Annuaire  Mstorique,  1832.  Docmnens  historiques,  p.  184.  Whea- 
ton's  History,  433,  441.  Wheaton,  EUm.  du  Droit  Inter,  i.  pp.  63-55. 
HansarcCe  Parlimnentary  Debates,  vol.  xiii.  p.  1115. 
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kingdom,  according  to  the  principles  of  International 
Law  (c). 

LXXiy.  Fourthly. — In  the  cases  which  have  been  men- 
tioned the  several  States  are  really  and  -perpetually  (unione 
reali)  united  under  one  Sovereign ;  but  there  may  be  cases 
in  which  the  union  is  of  a  personal  character  {unio 
personalis),  depending  upon  the  continuance  of  a  certain 
dynasty  {d). 

Hanover  and  Great  Britain,  while  under  the  same  crown, 
Prussia  and  Neuchatel  in  Switzerland,  at  the  time  when 
Yattel  wrote,  afforded  examples  of  this  kind  {e),  Norway  and 
Sweden,  since  the  Treaty  of  Vienna,  have  presented  a  similar 
instance.  In  these  cases  the  individuality  of  the  State  as 
to  her  external  relations  remains  in  abeyance,  and  is  not  lost, 
though  it  be  merged  in  the  union  ;  and  therefore,  emerging 

(c)  In  1865  this  question  was  again  brouglit  before  the  English 
Parliament.  Lord  Palmerston,  then  Prime  Minister,  admitted  that  Russia 
had  not  executed  faithfully  her  Treaty  engagements  to  Poland,  said  that 
diplomatic  action  had  been  tried  in  vain,  that  war  was  inexpedient,  and 
with  respect  to  the  proposal  that  the  payment  of  the  annual  sum  on 
account  of  the  Russo-Dutch  loan  should  be  suspended,  observed,  "  That 
engagement  having  no  reference  whatever  to  Poland,  to  say  that,  because 
Russia  had  misconducted  herself  in  Poland,  and  broken  her  engagement 
under  the  Treaty  of  June  1815,  we  were  therefore  to  break  our  engage- 
ments foimded  on  a  different  treaty,  and  relating  to  a  diiferent  transac- 
tion, was  a  lame  and  impotent  conclusion.  Any  such  course  the  House 
and  the  Government  should  be  ashamed  even  to  contemplate  adopting, 
as  it  would  be  equally  unworthy  of  Parliament  and  unbecoming  to  the 
country." — Ann.  Reg.  1865,  p.  70. 

See  also  vol.  ii.  s.  xc.  &c.  of  these  Commentaries. 

(d)  "Rursum  accidit,  ut  plurium  populorum  idem  sit  caput,  qui 
tamen  populi  singuli  perfectum  ccetum  constituunt ;  neque  enim  ut  in 
naturali  corpore  non  potest  caput  unum  esse  plurium  corporum,  ita  in 
morali  quoque  corpore;  nam  ibi  eadem  persona,  diversa  ratione  consi- 
derata,  caput  potest  esse  plurium  ac  distinctorum  corporum.  Oujus  rei 
certum  indicium  esse  potest,  quod  extincta  domo  regnatrice  imperium 
ad  quemque  populum  seorsim  revertitur." —  Grot,  de  J.  B.  et  P.  lib.  i. 
c.  iii.  s.  7,  §  2. 

(e)  The  King  of  Prussia  by  Treaty  (1857)  renounced  his  right  of 
sovereignty  in  the  Principality  of  Neuchatel  and  the  Oomt6  of  Valengiu. 
Neuchatel  became  a  member  of  the  Helvetic  Confederation.— .^wn.  Reg, 
1857,  pp.  232-437. 

yOL.  I,  H 
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when  that  union  is  dissolved,  she  is  entitled  to  the  rank  and 
consideration  of  an  independent  kingdom. 

LXXY.  Fifthly. — A  State  may  place  itself  under  the 
protection  of  another  State  with  or  without  losing  its  Inter- 
national existence.  It  may  well  be,  as  Grotius,  translating 
Appian,  says,  ^^  Sub  patrocinio  non  sub  ditione^'*  {f);  or, 
accordino-  to  his  own  expression  in  another  part  of  his  work, 
it  may  be  ^' Cum  imminutione  imperii  ;^^  or  "Sine  imminu- 
"  tione  imperii "  {g). 

The  proper  and  strict  test  to  apply  will  be  the  capacity 
of  the  protected  State  to  negotiate,  to  make  peace  or  war 
with  other  States,  irrespectively  of  the  will  of  its  protector. 
If  it  retain  that  capacity,  whatever  may  be  the  influence  of 
the  protector,  the  protected  State  must  be  considered  as  an 
independent  member  of  the  European  commonwealth. 

It  must,  however,  retain  this  capacity  de  facto  as  well  as 
de  jure  (/i) ;  and  it  is  necessary  to  make  this  observation, 
because,  at  no  distant  period  of  history,  an  attempt  was  made 
to  evade  the  application  of  this  principle  of  law,  by  retaining 
theoretically  the  name  when  the  substance  was  practically  and 
notoriously  lost.  The  Swiss  Cantons  and  the  States  forming 
the  Confederation  of  the  Rhine,  to  say  nothing  of  other 
countries,  were  nominally  free  and  independent  when  their 
armies  were  under  French  officers,  their  cabinets  under  French 
ministers,  and  their  whole  constitution  entirely  subject  and 
subservient  to  their  French  ruler  and  protector  Napoleon. 
They  were,  therefore,  justly  considered  by  International 
Law  as  provinces  of  France,  and  were  denied  the  rights  of 
independent  States  during  the  continuance  of  this  state  of 


(/)  Lib.  i.  c.  iii.  s.  21,  §  3. 

{g)  Lib.  ii.  c.  xv.  s.  7,  §  1. 

Qi)  "  Interim  verum  est  accidere  plerumque,  ut  qiii  superior  est  in 
foedere,  si  is  potentia  multum  antecellat,  paulatim  imperiiim  proprie 
dictum  usurpet:  prsesertim  si  foedus  perpetuum  sit,  et  cum  jure  praesidia 

inducendi  in  oppida,  &c Hgec  cum  fiunt,  et  ita  fiunt  ut  potentia 

in  jus  transeat,  qua  de  re  alibi  erit  disputandi  locus,  tunc  aut  qui  socii 
fuerant  fiunt  subditi,  aut  certe  partitio  fit  summi  imperii,  qualem  acci- 
dere posse  supra  diximus."— (7ro^ms,  lib.  i.  c.  iii.  s.  21,  pp.  126,  127. 
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subserviency.  It  was  on  this  ground  that  the  capture  of  the 
Danish  fleet,  in  1806,  by  Great  Britain  was  justified— namely, 
that  it  was  de  facto  a  fleet  in  the  power  and  under  the  orders 
of  France. 

On  the  other  hand  (?'),  while  this  capacity  remains,  no 
mere  inequality  of  alliance  is  destructive  of  the  personaUty 
(^persona  standi)  of  a  State  among  nations.  The  parties  to 
such  alliance  are  not  the  less  sovereign  because  they  have 
consented  of  their  own  accord  to  disadvantageous  terms  in 
their  Treaties  with  other  nations;  it  belongs,  as  Grotius 
says,  to  unequal  alliances,  "  Ut  potentiori  plus  honoris,  in- 
"  firmiori  plus  auxilii  deferatur  "  {j) ;  or  because  they  rely 
upon  the  arm  of  those  nations  for  succour  and  defence  when 
attacked:  "  Si  ergo  populus  tali  foedere  obligatus  liber 
"  manet,  si  alterius  potestati  subjectus  non  est,  sequitur  ut 
"  summum  imperium  retineat.  Atque  idem  de  rege  pro- 
"  nunciandum,  est  enim  populi  liberi,  et  regis  qui  vere  rex 
"  sit,  eadem  ratio  "  {K), 


(^)  "  Proculus,  Libro  Epistolarmn  viii.  Non  dubito,  quin  foederati  et 
liberi  nobis  exterui  non  sint,  neque  inter  nos  ^tque  eos  postliminium  sit ; 
etenim  quid  inter  nos  atque  eos  postliminio  opus  est,  quum  et  illi  apud 
nos  et  libertatem  suam,  et  dominium  rerum  suarum  aeque  atque  apud  se 
retineant,  et  eadem  nobis  apud  eos  contingant  ?  "  Sec.  1.  "  Liber  autem 
populus  est  is,  qui  nullius  alterius  populi  potestati  est  subjectus,  sive  qui 
foederatus  est,  item  sive  aequo  foedere  in  amicitiam  venit,  sive  foedere 
comprehensum  est,  ut  is  jjopulus  alterius  populi  ^najestatem  comiter  con- 
servaret ;  hoc  enim  adjicitur,  ut  intelligatur,  alterum  non  esse  liberum ; 
et  quemadmodum  clientes  nostros  intelligimus  liberos  esse,  etiam  si  neque 
auctoritate,  neque  dignitate,  neque  jure  omni  nobis  pares  sunt,  sic  eos,  qui 
majestatem  nostram  comiter  conservare  debent,  liberos  esse  intelligendum 
est." — Dig.  xlix.  tit.  xv. 

De  Captivis  et  de  Postliminio,  ^c.  Grotius  incorporates  this  reasoning 
into  International  Law.— Z)e  J.  B.  et  P.    lib.  i.  c,  iii.  21,  22. 

See  the  reason  of  the  exception  in  the  case  of  the  Santa  Anna,  Edwards 
Adm.  Hep.  181. 

(j)   Grotius,  uhi  supra. 

(k)   Grotius,  ubi  supra. 

AdherbaVs  Speech  to  the  Roman  Senate  describes  a  protected  kingdom 
in  these  words :  "  P.  0.  Micipsa  pater  mens  moriens  mihi  prsecepit,  uti 
reo-ni  Numidise  tantummodo  procurationem  existimarem  meam  ;  ceterum 
jus  et  imperium  penes  vos  esse:   simul  eniterer  domi  militiaeque  quam 

h2 
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LXXVI.  Sixthly. — States  which  cannot  stand  this  test, 
which  cannot  negotiate,  nor  declare  peace  or  war  with  other 
countries  without  the  consent  of  their  protector,  are  only 
mediately  and  in  a  subordinate  degree  considered  as  subjects 
of  International  Law  (/).  In  war  they  share  the  fortunes 
of  their  protectors  {m) ;  but  they  are  for  certain  purposes,  and 
under  certain  limitations,  dealt  Avith  as  independent  moral 
persons,  especially  in  questions  of  Comity,  touching  the  per- 
sons and  property  of  their  own  subjects  in  a  foreign  country, 
or  of  strangers  in  their  own  territory,  and  with  respect  to 
other  matters  of  the  like  kind. 

States  of  this  description  are  sometimes,  but  with  admitted 
impropriety  of  expression,  called  semi-sovereign  {demi-souve- 
rain — halbsouverdn).  Such  appears  to  have  been  the  lord- 
ship of  Kniphausen,  in  North  Germany,  which  exercised 
independent  jurisdiction  over  the  inhabitants  of  a  territory 
enjoying  maritime  traffic  and  a(?2)  flag  of  its  own,  under  the 
protection  of  the  German  Confederation  and  the  Suzerainete 
{HoUeit,  Oherhoheit)  of  Oldenburg  (o).  Such  is  or  was  the 
Kepublic  of  Poglizza(p),  in  Dalmatia,  under  the  protection 
of  Austria.  Such  were  the  provinces  Moldavia  and  Wal- 
lachia  {q),  and  the  hereditary  Principality  of  Servia,  under 
the  Suzerainete  of  Turkey.  The  present  international  status 
of  these  provinces  will  be  considered  hereafter.  The  former 
status  of  Montenegro  is  more  doubtful.     The  little  State  of 

maximo  usui  esse  populo  Romauo.  Vos  mihi  coguatorum,  vos  in  locum 
affinium  ducerem :  si  ea  fecissem,  in  vestra  amicitia  exercitum,  divitias, 
munimenta  regni  me  habiturum." — Sallust,  Bellum  Jugurth.  14. 

{I)  Though  Grotius  (c.  xxi.  p.  118)  would  seem  to  think  otherwise  ; 
hut  Barheyrac's  note  (vol.  i.  161,  25)  supports  the  view  in  the  text. 

(w)  VafM,  1.  xvi. ;  Wolff,  c.  iv.  437-439. 

in)  Under  this  ancient  German  Empire,  there  were  a  variety  of  petty 
Principalities  exercising  a  territorial  supremacy  (Z«wf?es7?oA«"0,  hut,  never- 
theless, subject  to  the  legislative  and  judicial  authority  of  the  Emperor 
and  the  Empire.  These  were  absorbed  in  the  German  Confederation, 
except  Kniphausen. 

(o)  Heffters,  das  Europdische  Volkerrecht,  1.  Buch,  xxxviii.  s.  19, 

{p)  Martens,  Droit  des  Gens,  liv.  i.  c.  ii.  s.  20. 

Iq)   Wheaton,  Mem.  de  Br,  Int.  i.  49. 
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Monaco,  from  1641  till  the  Revolution,  was  under  the  Pro- 
tectorate of  France ;  under  which  it  was  replaced  by  the 
Treaty  of  Paris  in  1814 ;  and,  by  a  Treaty  in  1815,  it  was 
transferred  to  the  Protectorate  of  Sardinia.  In  1860  Nice 
was  given  up  by  Italy  to  France,  and  in  the  next  year  the 
greater  part  of  Monaco  was  ceded  to  that  country,  the 
remaining  fragment  being  placed  under  its  protection. 

LXXVII.  The  Ionian  Islands,  placed  by  the  Treaty  of 
Paris  under  the  Protection  of  Great  Britain,  are  cited  by 
Kliiber  as  a  perfect  specimen  of  a  semi-sovereign  State  (r)  ; 
and  therefore  their  constitution,  although  existing  no  longer, 
is  given  here : 

By  a  Convention  between  Great  Britain  and  Austria,  and 
Russia  and  Prussia,  signed  at  Paris,  November  5,  1815,  it 
is  provided  that — 

"  I.  The  Islands  of  Corfu,  Cephalonia,  Zante,  Santa 
"  Maura,  Ithaca,  Cerigo,  and  Paxo,  with  their  dependencies, 
"  such  as  they  are  described  in  the  Treaty  between  his 
"  Majesty  the  Emperor  of  All  the  Russias  and  the  Ottoman 
"  Porte,  of  March  21,  1800,  shall  form  a  single,  free,  and 
"  independent  State,  under  the  denomination  of  the  United 
"  States  of  the  Ionian  Islands. 

"  II.  This  State  shall  be  placed  under  the  immediate  and 
^'  exclusive  protection  of  his  Majesty  the  King  of  the  United 
"  Kingdom  of  Great  Britain  and  Ireland,  his  heirs  and 
"  successors.  The  other  contracting  Powers  do  consequently 
"  renounce  every  right  or  particular  pretension  which  they 
"  might  have  formed  in  respect  to  them,  and  formally  guaran- 
"  tee  all  the  dispositions  of  the  present  Treaty. 

"  III.  The  United  States  of  the  Ionian  Islands  shall,  with 
"  the  approbation  of  the  protecting  Power,  regulate  their 
'"^  internal  organization ;  and,  in  order  to  give  to  all  the  parts 
"  of  this  organization  the  necessary  consistency  and  action,  his 

(r)  ''Einen  wahren  halbsouyeranen  Staat  bilden,  seit  1815,  die 
Vereinigten  Staaten  der  lonisclien  Inseln  wegen  der  Scliiitz-  und 
Souyeranitats-Eechte,  welche  Grossbritannien  iiber  sie  auszuiiben  hat/ 
—KUiher,  §  33. 
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"  Britannic  Majestv  will  employ  a  particular  solicitude  with 
"  regard  to  the  legislation  and  the  general  administration  of 
"  those  States.  His  Majesty  will  therefore  appoint  a  Lord 
"  High  Commissioner  to  reside  there,  invested  with  all  the 
"  neceSvSary  power  and  authorities  for  this  purpose. 

"  lY.  In  order  to  carry  into  execution  without  delay  the 
"  stipulations  mentioned  in  the  articles  preceding,  and  to 
''  ground  the  political  re-organization  of  the  United  Ionian 
"  States  upon  that  organization  which  is  actually  in  force,  the 
*^  Lord  High  Commissioner  of  the  protecting  Power  shall 
<f  regulate  the  forms  of  convocation  of  a  legislative  assembly, 
'•  of  which  he  shall  direct  the  proceedings,  in  order  to  draw 
"  up  a  new  Constitutional  Charter  for  the  States,  which  his 
"  Majesty  the  King  of  the  United  Kingdom  of  Great  Britain 
*'  and  Ireland  shall  be  requested  to  ratify. 

"  Until  such  Constitutional  Charter  shall  have  been  so 
"  drawn  up  and  duly  ratified,  the  existing  Constitutions  shall 
**  remain  in  force  in  the  different  Islands,  and  no  alteration 
*^  shall  be  made  in  them,  except  by  his  Britannic  Majesty 
"  in  Council. 

"  Y.  In  order  to  ensure,  without  restriction,  to  the  in- 
"  habitants  of  the  L^nited  States  of  the  Ionian  Islands  the 
"  advantages  resulting  from  the  high  protection  under  which 
"  these  States  are  placed,  as  well  as  for  the  exercise  of  the 
"  rights  inherent  in  the  said  protection,  his  Britannic  Majesty 
"  shall  have  the  right  to  occupy  the  fortresses  and  places  of 
*^  those  States,  and  to  maintain  garrisons  in  the  same.  The 
"  military  force  of  the  said  L^nited  States  shall  also  be  under 
"  the  orders  of  the  Commander-in-Chief  of  the  troops  of  his 
'-  Britannic  Majesty. 

"  YI.  His  Britannic  Majesty  consents  that  a  particular 
"  Convention  with  the  Government  of  the  said  United  States 
*'  shall  regulate,  according  to  the  revenues  of  those  States, 
"  everything  which  may  relate  to  the  maintenance  of  the 
'-  fortresses  already  existing,  as  well  as  to  the  subsistence  and 
"  payment  of  the  British  garrisons,  and  to  the  number  of  men 
"  of  which  they  shall  be  composed  in  time  of  peace. 
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"  The  same  Convention  shall  likewise  fix  the  relations 
"  which  are  to  exist  between  the  said  armed  force  and  the 
"  Ionian  Government. 

''  VII.  The  trading  flag  of  the  United  States  of  the  Ionian 
"  Islands  shall  be  acknowledged  by  all  the  contracting  Parties 
"  as  the  fiag  of  a  free  and  independent  State.  It  shall  carry 
"  with  the  colours,  and  above  the  armorial  bearings  thereon 
"  displayed  before  the  year  1807,  such  other  as  his  Britannic 
"  Majesty  may  think  proper  to  grant,  as  a  mark  of  the  protec- 
"  tion  under  which  the  said  United  Ionian  States  are  placed ; 
"  and  for  the  more  effectual  furtherance  of  this  protection,  all 
"  the  ports  and  harbours  of  the  said  States  are  hereby  declared 
"  to  be,  mth  respect  to  honorary  and  military  rights,  within 
*^  British  jurisdiction.  The  commerce  between  the  United 
"  Ionian  States  and  the  dominions  of  his  Imperial  and  Koyal 
"  Apostolic  Majesty  shall  enjoy  the  same  advantages  and 
"  facilities  as  that  of  Great  Britain  with  the  said  United 
"  States.  None  but  commercial  agents,  or  Consuls,  charged 
"  solely  with  the  carrying  on  commercial  relations,  and  subject 
"  to  the  regulations  to  which  commercial  agents  or  Consuls 
"  are  subject  in  other  independent  States,  shall  be  accredited 
"  to  the  United  States  of  the  Ionian  Islands  "  (s). 

By  the  Constitutional  Charter  of  the  United  States  of  the 
Ionian  Islands,  as  agreed  on  and  passed  unanimously  by  the 
Legislative  Assembly  on  May  2,  1817,  it  is  provided  as 
follows  (s.  4)  as  to  their  Foreign  Relations : — 

"  I.  Whereas,  in  the  latter  part  of  the  seventh  article  of 
"  the  Treaty  of  Paris,  it  is  agreed,  ^  That  no  person,  from  any 
"  Power  whatsoever,  shall  be  admitted  within  these  States, 
"  possessing  or  pretending  to  possess  any  powers  beyond  those 
"  which  are  defined  in  the  aforesaid  article ; '  it  is  hereby 
''  declared,  that  any  person  who  shall  assume  to  himself  any 
"  authority  as  an  agent  for  a  foreign  Power,  except  as  therein 
"  directed,  shall  be  amenable  to  be  tried  before  the  Supreme 


(s)  Extracted  from  Hertslet's  Treaties,  yol.  i.  p.  47. 
Martens,  Rec.  de  Tr.  N.  R.  ii.  663. 
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"  Council  of  Justice,  and  be  liable,  if  found  guilty,  to  punish- 
"  ment,  as  in  cases  of  high  treason  against  the  State. 

"  II.  No  native,  or  subject,  of  the  United  States  of  the 
"  Ionian  Islands  shall  be  held  competent  to  act  as  Consul  or 
"  Vice-Consul  for  any  foreign  Power  within  the  same. 

"  III.  The  British  Consuls,  in  all  ports  whatsoever,  shall 
"  be  considered  to  be  the  Consuls  and  Vice-Consuls  of  the 
"  United  States  of  the  Ionian  Islands,  and  the  subjects  of  the 
"  same  shall  be  entitled  to  their  fullest  protection. 

"IV.  All  applications  necessary  to  be  made  by  these 
"  States  to  any  foreign  Power  shall  be  transmitted  by  the 
"  Senate  to  his  Excellency  the  Lord  High  Commissioner  of 
"  the  protecting  Sovereign,  who  shall  forward  the  same  to  the 
"  Ambassador  or  Minister  of  the  protecting  Sovereign,  resi- 
"  dent  at  the  court  of  the  said  foreign  Power,  for  the  pur- 
"  pose  of  submitting  them  in  due  form  to  the  said  Power. 

"  V.  The  approval  of  the  appointments  of  all  foreign 
"  ao;ents  or  Consuls  in  the  United  States  of  the  Ionian  Islands 
"  shall  be  by  the  Senate,  through  the  medium  of  his  High- 
"  ness  the  President  thereof,  with  the  concurrence  of  his 
"  Excellency  the  Lord  High  Commissioner  of  the  protecting 
"  Sovereign. 

"  VI.  With  a  view  to  ensure  the  most  perfect  protection 
"  to  the  commerce  of  these  Islands,  every  vessel,  navigating 
"  under  the  Ionian  flag,  shall  be  bound,  before  leaving  the 
"  port  of  the  Ionian  States  to  which  she  belongs,  to  pro- 
*'  vide  herself  with  a  pass,  signed  by  his  Excellency  the 
"  Lord  High  Commissioner  of  the  protecting  Sovereign, 
"  and  no  vessel  sailing  without  such  pass  shall  be  considered 
"  as  navigating  according  to  law.  But  it  is  reserved  to  his 
"  Majesty  the  protecting  Sovereign  to  decide  how  far  it  may 
"  be  necessary  that,  independent  of  such  pass,  they  should 
"  further  be  bound  to  supply  themselves  with  Mediterranean 
"  passes." 

The  sixth  section  relates  to  the  National  Colours  and 
Armorial  Bearings : — 

"  I.   The  National  Commercial  Flag  of  the  United  States 
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"  of  the  Ionian  Islands,  as  directed  by  the  seventh  article  of 
*^  the  Treaty  of  Paris,  shall  be  the  original  flag  of  the  States, 
"  with  the  addition  of  the  British  union,  to  be  placed  in  the 
"  upper  corner  next  to  the  flagstaff. 

"  II.  On  usual  days  the  British  colours  shall  be  hoisted 
"  on  all  the  forts  within  the  United  States  of  the  Ionian 
"  Islands  ;  but  a  standard  shall  be  made,  to  be  hoisted  on 
"  days  of  public  rejoicing  and  festivity,  according  to  the 
"  model  of  the  armorial  bearings  of  the  said  States. 

*'  III.  The  arms,  or  armorial  bearings,  of  the  United 
"  States  of  the  Ionian  Islands  shall  hereafter  consist  of  the 
"  British  arms  in  the  centre,  surrounded  by  the  arms  of 
''  each  of  the  Islands  composing  the  said  States. 

*'  lY.  The  armorial  bearings  of  each  of  the  Islands  shall 
*'  consist  of  the  individual  arms  of  the  Island,  and  such 
"  emblem,  denoting  the  sovereign  protection,  as  may  be 
''  deemed  advisable." 

In  the  seventh  section  are  the  following  General  Clauses : — 

"  III.  In.  the  instance  of  all  maritime  transactions  and 
*'  the  collection  of  the  customs,  it  shall  be  competent  for 
"  the  proper  authorities  to  employ  either  British  or  Ionian 
'^  subjects." 

"  V.  A  specific  law  shall  settle  the  terms,  time,  and  mode 
^'  for  the  naturalization  of  foreign  subjects  in  the  States ;  but 
"  the  subjects  of  the  protecting  Power  shall,  in  all  instances, 
"  be  entitled  to  naturalization  in  half  the  time  that  is  required 
"  for  those  of  any  foreign  Power ;  and  a  subject  of  the  pro- 
"  tecting  Power,  or  of  any  other  Power,  may  be  at  once 
"  naturalized  by  a  Bill  to  that  effect,  without  reference  to 
"  any  fixed  time  of  residence  in  these  States,  which  shall  be 
"  laid  down  in  the  law  itself"  {t). 

The  Protectorate  of  Great  Britain  over  the  seven  Ionian 
Islands  was  ratified  by  the  Porte  in  1819  {u). 

it)  Extracted  from  Hertslefs  Treaties,  vol.  i.  p.  53. 

{u)  Martens,  N.  R.  {Suppl.)  v.  387.  Acte  de  Katification  de  la  Porte 
Ottomane  relathement  a  la  cession  des  lies  loniennes  a  la  Grande-Bre- 
tagne,  et  de  Parga  a  la  Turquie,  du  24  avril  1819. 
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During  the  last  Russian  war  with  England  an  Ionian 
vessel  was  seized  by  a  British  cruiser,  and  brought  into  the 
Prize  Court,  where  her  condemnation  was  asked  for.  It 
was  not  denied  that  she  was  destined  to  a  belligerent  or 
Russian  port.     The  learned  judge  (Dr.  Lushington)  said, — 

"  The  vessel  proceeded  against  was  an  Ionian  vessel, 
"  destined,  for  the  purpose  of  the  present  inquiry,  to  Ta- 
"  rangos,  a  Russian  port.  The  captors  said  that  such  a 
"  voyage  by  an  Ionian  ship  subjected  her  to  condemnation. 
"  The  claimants  said  that  neither  by  the  law  of  nations,  nor 
"  any  other  law,  were  they  liable  to  condemnation ;  that  the 
"  port  of  Tarangos  was  not  blockaded ;  that  they  did  not 
"  carry  contraband ;  that  the  expedition  in  which  they 
"  were  engaged  was  lawful ;  and  that  they  were  entitled  to 
"  restitution.  He  must  now  endeavour  to  set  forth  as 
"  clearly  as  he  could  the  reasons  and  principles  on  which 
"  the  prayers  for  condemnation  and  restitution  were  founded. 
*^  The  counsel  for  the  captors  alleged  that  all  Ionian  vessels 
"  were  to  be  considered  as  British  vessels ;  that,  as  British 
"  vessels  were  prohibited  from  trading  with  Russia  during 
"  war,  so,  for  the  same  reason,  were  Ionian  vessels ;  in 
"  other  words,  that  British  and  Ionian  vessels  were  to  be 
"  placed  in  the  same  category ;  that,  as  regarded  a  Power 
"  hostile  to  Great  Britain,  the  lonians  stood  in  the  same 
"  position  as  British  subjects.  If  that  proposition  were  true, 
"  it  necessarily  followed  as  a  corollary  from  it  that  all  trade 
"  with  the  enemy  of  Great  Britain  not  allowed  to  British 
"  subjects  was  prohibited  to  the  inhabitants  of  the  Ionian 
"  Islands.  There  was  no  doubt  that  a  British  vessel  could 
"  not  trade  with  Tarangos ;  therefore  if  British  and  Ionian 
"  vessels  were  in  eadem  eonditione,  this  vessel  could  not 
"  lawfully  prosecute  her  enterprise  and  must  be  condemned. 
"  The  claimants  denied  all  those  propositions.  They  said 
"  they  were  not  British  subjects,  that  they  were  not  at  war 
*'  with  Russia,  and  had  a  right  to  carry  on  with  Russia  any 
"  trade  that  the  subjects  of  a  neutral  nation  could  be  law- 
"  fully  engaged  .in." 
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The  learned  judge,  after  a  careful  examination  of  the  facts 
and  the  law,  concluded  as  follows : — 

"  Did  the  subjects  of  the  Ionian  States  stand  in  eadem 
*^  conditione  ?  It  was  admitted  on  all  hands  they  were  not 
''  British  subjects  in  the  proper  sense  of  the  term.  They 
'^  did  not  participate  with  British  subjects  in  the  advantages 
"  of  commercial  intercourse  in  virtue  of  the  treaty.  Were 
"  they  to  suffer  the  inconveniences,  and  have  none  of  the 
"  benefits  ?  Did  they  owe  any  allegiance  to  the  Crown  of 
"  Great  Britain  which  they  violated  by  such  trade  ?  Perhaps 
^'  that  was  the  nicest  and  most  difficult  point.  Allegiance, 
"  in  the  proper  sense  of  the  term,  undoubtedly  they  did  not 
"  owe.  A  limited  obedience,  according  to  the  treaty,  they 
*^  did  owe,  as  a  sort  of  equivalent  for  protection.  There 
''  might  be  cases  in  which  it  would  be  competent  to  Great 
"  Britain  to  declare  that  abstinence  from  trade  with  the 
"  enemy  was  due  for  such  protection ;  but  was  it  to  be  in- 
"  ferred  without  such  declaration  ?  He  thought  not.  But, 
"  again,  was  that  presumed  illegality  of  trade  a  principle  to 
"  be  enforced  beyond  all  precedent  ?  On  what  ground  was 
*'  it  to  be  based  ?  Not  of  advantage  to  the  Ionian  Islands, 
"  which  had  no  interest  in  the  quarrel.  Without  a  possi- 
*^  bility  of  advantage  to  themselves,  they  might  be  deprived 
*^  of  a  lucrative  trade,  and  that,  too,  without  any  formal  act 
"  done  by  the  protecting  Power.  He  had  mentioned  some 
"  of  the  reasons  which  had  induced  him  to  come  to  this  con- 
"  elusion;  but  there  were  others.  He  would  restore,  because 
"  the  property  was  not  the  property  of  allies  in  war ;  for 
"  neither  by  the  treaty  nor  by  the  law  of  nations  could  he 
"  impose  upon  the  subjects  of  the  Ionian  States  that  cha- 
"  racter.  He  would  restore,  because  if  Great  Britain  had 
"  the  right  by  treaty  of  declaring  war  between  the  Ionian 
"  States  and  Russia,  she  had  not  done  so ;  because,  in  the 
"  absence  of  all  such  declaration  or  solemn  act  in  whatever 
"  form,  he  was  of  opinion  that  the  Ionian  subjects  were  not 
"  placed  in  a  state  of  war ;  because  he  held  it  to  be  the  duty 
*'  of  every  court  professing  to  administer  the  law  of  nations  to 
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'^  carry  into  effect  and  operation  the  plain  terms  of  a  treaty, 
"  though  the  consequences  might  not  have  been  foreseen  "  {x). 

This  judgment  was  not  appealed  from.  But  the  evil  was 
remedied  by  taking  the  proper  formal  steps  for  prohibiting 
commerce  between  the  Ionian  Islands  and  Russia  during 
the  continuance  of  the  war.  This  account  of  the  peculiar 
status  of  these  Islands  while  under  the  Protectorate  of  Great 
Britain,  and  the  application  of  International  Law  to  them, 
has  seemed  to  me  proper  to  be  preserved  in  this  work.  But 
the  recent  cession  of  these  Islands  by  Great  Britain  to  the 
Kingdom  of  Greece  has  deprived  the  statement  of  the  prac- 
tical importance  which  formerly  attached  to  it.  In  December 
1862,  after  the  abdication  of  King  Otho,  a  memorandum  from 
the  British  Government  was  delivered  to  the  Provisional 
Government  of  Greece,  in  which  were  these  passages : — 

*'  It  is  her  Majesty's  earnest  desire  to  contribute  to  the 
"  welfare  and  prosperity  of  Greece. 

"  The  Treaties  of  1827  and  1832  bear  evidence  of  this 
"  desire  on  the  part  of  the  British  Crown. 

"  The  Provisional  Government  of  Greece  declared,  upon 
"  the  withdrawal  of  King  Otho  from  Greece,  that  "their 
"  mission  is  to  maintain  for  Greece  constitutional  monarchy, 
"  and  the  relations  of  peace  with  all  other  States. 

"  If  the  new  assembly  of  the  representatives  of  the  Greek 
"  nation  should  prove  faithful  to  this  declaration,  should 
"  maintain  constitutional  monarchy,  and  should  refrain  from 
*^  all  aggression  against  neighbouring  States,  and  if  they 
^*  should  choose  a  sovereign  ao^ainst  whom  no  well-founded 
"  objection  could  be  raised,  her  Majesty  would  see  in  this 
"  course  of  conduct  a  promise  of  future  freedom  and  happi- 
"  ness  for  Greece.  In  such  a  case,  her  Majesty,  with  a 
"  view  to  strengthen  the  Greek  Monarchy,  would  be  ready 
"  to  announce  to  the  Senate  and  Representatives  of  the 
"  Ionian  Islands  her  Majesty's  wish  to  see  them  united  to 
"  the  Monarchy  of  Greece,  and   to   form  with  Greece  one 

{x)  The  "  Ionian  Ships,"  Spinks'  Prize  Cases,  l«64-56,  p.  193.  See  also 
1  Jur.  N.S.  p.  549. 
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*^  united  State ;  and  if  this  wish  should  be  expressed  also 
^'  by  the  Ionian  Legislature,  her  Majesty  would  then  take 
"  steps  with  the  concurrence  of  the  Powers  who  were 
*^  parties  to  the  Treaty  by  which  the  seven  Ionian  Islands 
"  and  their  dependencies  were  placed  as  a  separate  State 
"  under  the  Protectorate  of  the  British  Crown." 

The  offer  of  Great  Britain  was  received  with  much  joy  and 
gratitude  by  the  lonians.  Prince  George  of  Denmark  was 
elected  King  of  Greece. 

A  conference  as  to  the  cession  of  the  Ionian  Islands  was 
holden  in  London  on  June  26,  1863,  at  which  the  Plenipo- 
tentiaries of  Great  Britain,  France,  and  Russia  were  present. 
A  protocol  was  drawn  up  which  declared, — 

"  (1)  With  regard  to  the  guarantee  of  the  political  ex- 
'^  istence  and  of  the  frontiers  of  the  Kingdom  of  Greece, 
"  the  three  Protecting  Powers  maintain  simply  the  terms 
'^  in  which  it  is  expressed  by  Article  IV.  of  the  Convention 
"of  May  7,  1832. 

'^  It  is  agreed  that  the  Ionian  Islands  shall  be  included  in 
"  that  guarantee,  when  their  union  to  the  Hellenic  Kingdom 
*^  shall  have  obtained  the  consent  of  the  parties  concerned. 

"(2)  With  regard  to  the  financial  obligations  which 
"  Greece  has  contracted  towards  the  three  Protecting 
"  Powers,  on  account  of  the  loan,  in  virtue  of  Article  XII. 
"  of  the  Convention  of  May  7,  1832,  it  is  understood  that 
"  the  Courts  of  France,  Great  Britain,  and  Russia  will  in 
"  concert  watch  over  the  strict  execution  of  the  engagement 
'^  proposed  at  Athens  by  the  representatives  of  the  three 
"  Powers,  and  accepted  by  the  Greek  Government,  with 
"  the  concurrence  of  the  Chambers,  in  the  month  of  June, 
"  1860  "(y). 

The  Lord  High  Commissioner  dissolved  the  Ionian  Par- 
liament, "  with  a  view  to  consult  in  the  most  formal  and 
"  authentic  manner  the  wishes  of  the  inhabitants  of  the 
"  Ionian  Islands  as  to  their  future  destiny." 


(y)  Ann,  Reg.  1863,rpp.  296-7. 
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The  new  Parliament  unanimously  resolved  in  favour  of 
the  union  of  the  Ionian  Islands  with  Greece.  "  A  Treaty 
"  was  concluded  between  her  Majesty,  the  Emperor  of 
"  Austria,  the  Emperor  of  the  French,  the  King  of  Prussia, 
"  and  the  Emperor  of  Russia,  which  was  signed  at  London 
"  on  November  14,  and  by  it  her  Majesty  renounced  the 
"  protectorate  over  ^  the  islands  of  Corfu,  Cephalonia,  Zante, 
"  Santa  Maura,  Ithaca,  Cerigo,  and  Paro,  with  their  depen- 
"  dencies.'  It  was  also  provided  that  the  Ionian  Islands, 
"  after  their  union  to  the  Kingdom  of  Grreece,  ^  shall  enjoy 
^*  the  advantages  of  a  perpetual  neutrality ;  consequently 
'^  no  armed  force,  either  naval  or  military,  shall  at  any  time 
''  be  assembled  or  stationed  upon  the  territory  or  in  the 
"  water  of  those  Islands,  beyond  the  number  that  may  be 
"  strictly  necessary  for  the  maintenance  of  public  order,  and 
"  to  secure  the  collection  of  the  public  revenue.  The  high 
*^  contracting  parties  engage  to  respect  the  principle  of  neu- 
"  trality  stipulated  by  the  present  article ' "  {z). 

It  was  further  provided  that  the  fortifications  of  Corfu 
and  its  immediate  dependencies  should  be  demolished  pre- 
viously to  the  withdrawal  of  the  British  troops. 

LXXyill.  In  all  the  foregoing  instances  (excepting 
perhaps  in  the  case  of  Servia),  though  they  may  exhibit  a 
greater  or  a  less  derogation  from  the  rights  of  independent 
Sovereignty,  the  attribute  of  free  and  uncontrolled  agency  in 
their  external  relations  with  foreign  States  is  wanting. 

LXXIX.  Seventhly. — There  are  in  Europe  some  few 
States  which  are  Free  Republics,  to  which  Consuls  are 
accredited,  and  which,  strictly  speaking,  are  capable  of 
entering  into  treaties  (a)  with  Foreign  Powers. 


(s)  Ann.  Reg.  1863,  pp.  293-7. 

{a)  For  example,  see  tke  Treaty,  in  1841,  between  Mexico  and  these 
cities,  entitled  "  Traite  d'Amitie,  de  Navigation  et  de  Commerce,  conclu 
entre  la  R^publique  du  Mexique  et  les  Villes  anseatiques  de  Breme, 
Lubeck,  et  Hambourg ;  signe  a  Londres  le  7  avril  1832,  ratifie  a  Londres 
le  8  novembre  1841."— De  M.  et  de  C.  v.  155. 

Convention  between  tbe  Hanseatic  States  and  United  States  of  North 
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Bremen,  Hamburg,  and  Liibeck  (b)  were  a  few  years  ago, 
and  still  appear  to  be.  Free  cities  of  Germany — the  only 
remains  of  that  once  formidable  and  celebrated  Hanseatic 
League,  the  last  general  Diet  of  which  was  held  at  Liibeck 
in  1630.  These  three  towns  were  Cities  of  the  German 
Empire,  and  since  1814  had  been  admitted  as  members  of 
the  German  Confederation,  and  had,  in  conjunction  with 
Frankfort,  a  vote  in  the  Diet.  They  now  form  part  of  the 
German  Empire,  but  remain  outside  the  limits  of  the  ZoU- 
verein. 

LXXX.  Frankfort-on-the-Main  (c)  was  the  most  im- 
portant Free  town  of  Germany,  and,  as  has  been  mentioned, 
the  seat  of  the  German  Diet.  The  constitution  of  this  Free 
city  was  established  in  1816.  It  consisted  of  a  Senate  in 
which  the  Executive  Power  is  lodged,  and  a  Legislative  body 
chosen  by  electors  of  the  city  and  suburbs.  In  1866  it  was 
forcibly  seized  by  and  absorbed  into  Prussia,  and  now  forms 
part  of  the  territory  of  that  kingdom. 

LXXXI.  Andorra  or  Andorre  is  a  small  independent 
State  in  a  valley  in  the  Eastern  Pyrenees  between  the 
French  department  of  Ariege  and  Catalonia  in  Spain.  It 
is  considered  as  a  neutral  and  independent  Province,  though 
to  a  certain  extent  connected  both  with  France  and  Spain. 
This  little  Eepublic  has  preserved  for  a  long  series  of  years 
the  institutions  which  it  now  enjoys. 

America,  London,  Sept.  29,  1825.—Mliofs  American  Diplomatic  Code, 
ii.  202. 

Convention  with  the  Porte,  May  IS^Q.— Martens,  Nouv.  Rec.  ii.  183. 

ih)  Miltitz,  Manuel  des  Consuls,  1.  i.  c.  iii.  s.  9 ;  1.  ii.  c.  i.  s.  3,  Art.  6. 

Waltershausen :  "  Urkundliche  Geschichte  des  Ursprungs  der  Deutschen 
Hanse." — Vide  post,  §  cxi. 

(c)  Treaties  between  Great  Britain  and  Frankfort  :— 

Treaty,  Commerce  and  Navigation,  London,  May  13,  18S2.—JIe7'tslefs 
Treat,  vol.  iv.  147,  153,  548. 

lb.  Dec.  29, 1835.— 16.  vol.  v.  97,  98,  625. 

Convention,  Commerce  and  Navigation,  March  2,  1841.— J6.  vol.  vi. 
751,  755,  996.  ^      ^^.^^ 

Traite  de  Commerce  et  de  Navigation  entre  la  Grece  et  les  ViUes 
anseatiques,  mai  1843.— Ttrtfe  De  M.  et  C.  311. 
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L XXXII.  San  Marino  is  also  a  very  small  but  inde- 
pendent Republic  in  the  north-east  of  Italy,  encircled  by 
Provinces  formerly  belonging  to  the  Pontifical  States.  It 
possesses  an  area  of  2 1  miles,  with  a  town  of  the  same  name. 
The  military  force  of  the  Republic  is  said  to  consist  of  950 
men,  and  the  whole  population  to  be  about  7,800.  In  1739 
Cardinal  Alberoni  subjected  it  to  the  Pope,  who,  however, 
restored  the  Republic.  In  1797  it  declined  the  offer  of  an 
increase  of  territory  made  to  it  by  Napoleon,  who  appears 
to  have  scrupulously  respected  its  neutrality. 

LXXXIII.  Eighthly.— The  Constitution  and  Territory 
of  Belgium  have  been  also  definitively  established  by 
Treaty  (of),  and  are  therefore  matter  of  International  Law. 
It  will  be  seen  that  a  perpetual  neutrality,  in  questions 
arising  between  other  Powers,  is  the  most  remarkable  con- 
dition of  the  national  existence  of  Belgium. 

According  to  the  Treaty  of  April  19,  1839  (superseding 
the  original  Treaty  of  November  15,  1831),  the  Belgian 
territory  is  composed  of  the  provinces  of  South  Brabant^ 
Liege,  Namur,  Hainault,  West  Flanders,  East  Flanders, 
Antwerp,  and  Limbourg ;  such  as  they  formed  part  of  the 
United  Kingdom  of  the  Netherlands  constituted  in  1815, 
with  the  exception  of  certain  districts  of  the  province  of 
Limbourg. 

The  Belgian  territory,  moreover,  comprises  a  part  of  the 
Grand  Duchy  of  Luxembourg. 

By  Article  YII.  of  the  Treaty,  it  is  also  provided  that 
Belgium,  within  the  limits  specified  in  Arts.  1,  2,  and  4, 
shall  form  an  independent  and  perpetually  neutral  State.  It 
shall  be  bound  to  observe  such  neutrality  towards  all  other 
States. 

The  following  Articles  should  be  noticed : 

"  8.  The  drainao'e  of  the  waters  of  the  two  Flanders  shall 
"  be  regulated  between  Holland  and  Belgium,  according  to 
"  the  stipulations  on  this  subject  contained  in  Art.  6  of  the 

(d)  Hertslefs  Treaties,  vol.  v.  pp.  26-31,  354. 
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"  definitive  Treaty,  concluded  between  his  Majesty  the 
"  Emperor  of  Germany  and  the  States  General  on  the  8th  of 
"  November,  1785  ;  and  in  conformity  with  the  said  article, 
"  Commissioners,  to  be  named  on  either  side,  shall  make 
"  arrangements  for  the  application  of  the  provisions  contained 
"  in  it. 

"9.  The  provisions  of  Arts.  108-117,  inclusive  of  the 
"  General  Act  of  the  Congress  of  Vienna,  relative  to  the  free 
"  navigation  of  navigable  rivers,  shall  be  applied  to  those 
^^  navigable  rivers  which  separate  the  Belgian  and  the  Dutch 
"  territories,  or  which  traverse  them  both. 

"  So  far  as  regards  specially  the  navigation  of  the  Scheldt, 
"  it  shall  be  agreed  that  the  pilotage  and  the  buoying  of  its 
"  channel,  as  well  as  the  conservation  of  the  channels  of  the 
''  Scheldt  below  Antwerp,  shall  be  subject  to  a  joint  superin- 
"  tendence  ;  and  that  this  joint  superintendence  shall  be  exer- 
"  cised  by  Commissioners,  to  be  appointed  for  this  purpose 
'^  by  the  two  parties.  Moderate  pilotage  dues  shall  be  fixed 
"  by  mutual  agreement,  and  those  dues  shall  be  the  same  for 
"  the  vessels  of  all  nations." 

In  1870,  Great  Britain  entered  into  separate  Treaties  with 
France  and  Prussia,  then  at  war,  with  respect  to  the  neutra- 
lity of  Belgium.  The  ratifications  were  exchanged  in  Lon- 
don on  the  9th  and  on  the  26th  of  August  respectively. 
The  following  is  the  document,  which  is  the  same,  mutatis 
mutandis,  in  both  cases : — 

"  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
"  Great  Britain  and  Ireland,  and  his  Majesty  the  Emperor  of 
"  the  French,  being  desirous  at  the  present  time  of  recording 
"  in  a  solemn  act  their  fixed  determination  to  maintain  the  in- 
''  dependence  and  neutrality  of  Belgium,  as  provided  by  the 
"7th  Article  of  the  Treaty  signed  at  London  on  April 
"19,  1839,  between  Belgium  and  the  Netherlands,  which 
"  Article  was  declared  by  the  Quintuple  Treaty  of  1839  to  be 
"  considered  as  having  the  same  force  and  value  as  if  textually 
"  inserted  in  the  said  Quintuple  Treaty,  their  said  Majesties 
"  have  determined  to  conclude  between  themselves  a  separate 

VOL.  I.  I 
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'^  treaty,  which,  without  impairing  or  invalidating  the  con- 
"  ditions  of  the  said  Quintuple  Treaty,  shall  be  subsidiary  and 
"  accessory  to  it ;  and  they  have  accordingly  named  as  their 
"  plenipotentiaries  for  that  purpose,  that  is  to  say,  &c. 

"  Article  I.  His  Majesty  the  Emperor  of  the  French 
'^  having  declared  that,  notwithstanding  the  hostilities  in 
*^  which  France  is  now  engaged  with  the  North  German 
^^  Confederation  and  its  allies,  it  is  his  fixed  determination  to 
'^  respect  the  neutrality  of  Belgium  so  long  as  the  same 
"shall  be  respected  by  the  North  Grerman  Confederation 
"  and  its  allies,  her  Majesty  the  Queen  of  the  United  King- 
''  dom  of  Great  Britain  and  Ireland  on  her  part  declares 
"  that,  if  during  the  said  hostilities  the  armies  of  the  North 
"  German  Confederation  and  its  allies  should  violate  that 
"  neutrality,  she  will  be  prepared  to  co-operate  with  his 
"  Imperial  Majesty  for  the  defence  of  the  same  in  such 
'^  manner  as  may  be  mutually  agreed  upon,  employing  for 
"  that  purpose  her  naval  and  military  forces  to  ensure  its 
"observance,  and  to  maintain,  in  conjunction  with  his 
"  Imperial  Majesty,  then  and  thereafter,  the  independence 
"  and  neutrality  of  Belgium. 

"  It  is  clearly  understood  that  her  Majesty  the  Queen  of 
'^  the  United  Kingdom  of  Great  Britain  and  Ireland  does 
"  not  engage  herself  by  this  treaty  to  take  part  in  any  of 
"  the  general  operations  of  the  war  now  carried  on  between 
"  France  and  the  North  German  Confederation  and  its 
"  allies,  beyond  the  limits  of  Belgium  as  defined  in  the 
"  Treaty  between  Belgium  and  the  Netherlands  of  April 
"  19,  1839. 

"Article  II.  His  Majesty  the  Emperor  of  the 
"  French  agrees  on  his  part,  in  the  event  provided  for  in 
"  the  foregoing  Article,  to  co-operate  with  her  Majesty  the 
"  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
"  land,  employing  his  naval  and  military  forces  for  the  purpose 
"  aforesaid ;  and,  the  case  arising,  to  concert  with  her  Majesty 
"  the  measures  which  shall  be  taken,  separately  or  in  common, 
"  to  secure  the  neutrality  and  independence  of  Belgium. 
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''  Article  III.  This  Treaty  shall  be  binding  on  the 
"high  contracting  parties  during  the  continuance  of  the 
"  present  war  between  France  and  the  North  German 
"  Confederation  and  its  allies,  and  for  twelve  months  after 
"  the  ratification  of  any  treaty  of  peace  concluded  between 
"  those  parties ;  and  on  the  expiration  of  that  time  the  in- 
"  dependence  and  neutrality  of  Belgium  will,  so  far  as  the 
"  high  contracting  parties  are  respectively  concerned,  con- 
"  tinue  to  rest,  as  heretofore,  on  the  1st  Article  of  the 
"  Quintuple  Treaty  of  April  19,  1839. 

''  Signed  at  London  August  11,  1870. 

"  Granville. 

"  La  Yalette  "  (e). 

The  Grand  Duchy  of  Luxemburg  is  connected  by  a 
personal  union  with  the  Kingdom  of  the  Netherlands,  the 
King  being  Grand  Duke.  It  was  included  in  the  Germanic 
Confederation  from  1815  to  1866,  and  its  capital,  considered 
one  of  the  strongest  fortresses  in  Europe,  was  a  Federal  for- 
tress. After  1866,  considerable  discussion  arose  as  to  the 
status  of  Luxemburg.  The  question  was  finally  settled  by 
the  Treaty  of  London,  of  May  11,  1867,  by  which  the  Grand 
Duchy  is  declared  neutral,  and  the  capital  has  ceased  to  be 
a  fortified  place.  It  remains  inside  the  Zollverein,  but  has 
no  other  connection  with  the  German  Empire  (/). 

LXXXIV.  Ninthly.— The  Constitution  and  Territory 
of  Greece  are  the  subject  of  Treaty  and  guarantee,  and 
under  the  protection  of  International  Law.  The  Articles 
of  the  Treaty  (signed  in  London  May  7,  1832),  which 
principally  affect  the  International  Status  of  Greece,  are  as 
follows : — 

"  1.  The  Courts  of  Great  Britain,  France,  and  Russia, 
"  duly  authorised  for  this  purpose  by  the  Greek  nation,  offer 


{e)  See  Debate  in  tlie  House  of  Lords  on  this  Treaty. 
Treaty  between  Belgium  and  England  for  the  mutual  surrender  of 
Fugitive  Criminals.     Brussels,  May  20,  1876. 
(/)  Vide  post,  s.  ccccvi. 
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"  the  hereditary  Sovereignty  of  Greece  to  the  Prince 
^*  Frederick  Otho  of  Bavaria,  second  son  of  his  Majesty  the 
"  King  of  Bavaria. 

"2.  His  Majesty  the  King  of  Bavaria,  acting  in  the  name 
"  of  his  said  son,  a  minor,  accepts,  on  his  behalf,  the  hereditary 
"  Sovereignty  of  Greece,  on  the  conditions  herein-after 
"  settled. 

"  3.  The  Prince  Otho  of  Bavaria  shall  bear  the  title  of 
*'  King  of  Greece. 

"  4.  Greece,  under  the  Sovereignty  of  the  Prince  Otho  of 
"  Bavaria,  and  under  the  guarantee  of  the  three  Courts,  shall 
"  form  a  monarchical  and  independent  State,  according  to  the 
"  terms  of  the  Protocol  signed  between  the  said  Courts  on 
"February  3,  1830,  and  accepted  both  by  Greece  and  by 
"  the  Ottoman  Porte. 

"  5.  The  limits  of  the  Greek  State  shall  be  such  as  shall 
"  be  definitively  settled  by  the  negotiations  which  the  Courts 
"  of  Great  Britain,  France,  and  Russia  have  recently  opened 
"  with  the  Ottoman  Porte,  in  execution  of  the  Protocol  of 
''  September  26,  1831. 

"  6.  The  three  Courts  having  beforehand  determined  to 
"convert  the  Protocol  of  February  3,  1830,  into  a  defini- 
"  tive  Treaty,  as  soon  as  the  negotiations  relative  to  the 
"  limits  of  Greece  shall  have  terminated,  and  to  communicate 
"  such  Treaty  to  all  the  States  with  which  they  have  rela- 
"  tions,  it  is  hereby  agreed,  that  they  shall  fulfil  this  engage- 
"ment,  and  that  his  Majesty  the  King  of  Greece  shall 
"  become  a  contracting  party  to  the  Treaty  in  question. 

"  7.  The  three  Courts  shall,  from  the  present  moment, 
"  use  their  influence  to  procure  the  recognition  of  the  Prince 
"  Otho  of  Bavaria  as  King  of  Greece  by  all  the  Sovereigns 
"  and  States  with  whom  they  have  relations. 

"  8.  The  Royal  Crown  and  dignity  shall  be  hereditary  in 
"  Greece ;  and  shall  pass  to  the  direct  and  lawful  descendants 
"  and  heirs  of  the  Prince  Otho  of  Bavaria,  in  the  order  of 
"  primogeniture.  In  the  event  of  the  decease  of  the  Prince 
"  Otho  of  Bavaria,  without  direct  and  lawful  issue,  the  Crown 
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*^  of  Greece  shall  pass  to  his  younger  brother,  and  to  his  direct 
"  and  lawful  descendants  and  heirs,  in  the  order  of  primo- 
^'  geniture.  In  the  event  of  the  decease  of  the  last-mentioned 
"  Prince  also,  without  direct  and  lawful  issue,  the  Crown  of 
"  Greece  shall  pass  to  his  younger  brother,  and  to  his  direct 
"  and  lawful  descendants  and  heirs,  in  the  order  of  primogeni- 
"  ture.  In  no  case  shall  the  Crown  of  Greece  and  the  Crown 
"  of  Bavaria  be  united  upon  the  same  head. 

"  9.  The  majority  of  the  Prince  Otho  of  Bavaria,  as  King 
"  of  Greece,  is  fixed  at  the  period  when  he  shall  have  com- 
"  pleted  his  twentieth  year  ;  that  is  to  say,  on  June  1,  1835. 

"  10.  During  the  minority  of  the  Prince  Otho  of  Bavaria, 
^^  King  of  Greece,  his  rights  of  Sovereignty  shall  be  exercised 
"  in  their  full  extent  by  a  Regency  composed  of  three  Coun- 
*^  cillors,  who  shall  be  appointed  by  his  Majesty  the  King  of 
'^  Bavaria. 

"11.  The  Prince  Otho  of  Bavaria  shall  retain  the  full 
"  possession  of  his  appanages  in  Bavaria.  His  Majesty  the 
"  King  of  Bavaria,  moreover,  engages  to  assist,  as  far  as  may 
"  be  in  his  power,  the  Prince  Otho  in  his  position  in  Greece, 
"  until  a  revenue  shall  have  been  set  apart  for  the  crown  in 
"  that  State  ''  {g). 

The  union  of  the  Ionian  Islands  with  Greece  has  been 
already  mentioned  (A). 

In  the  recent  war  between  Russia  and  Turkey,  Greece 
was  persuaded  by  the  Great  Powers  to  remain  neutral, 
for  Avhich  she  obtained  a  miserable  compensation  in  the 
following  Provisions  of  the  Treaty  of  Berlin : — 

'•  Article  XXIII.  The  Sublime  Porte  undertakes 
*^  scrupulously  to  apply  in  the  Island  of  Crete  the  Organic 
"Law  of  1868  (' Reglement '),  whilst  introducing  into  it 
"  the  modifications  which  may  be  considered  equitable. 

"  Similar  laws  adapted  to  local  necessities,  excepting  as 
"  regards  the  exemption  from  taxation  granted  to   Crete, 


{g)  Hertslet's  Treaties,  vol.  iv.  pp.  320,  322. 
(h)    Vide  siqn-a,  s.  Ixxvii. 
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"  shall  also  be  introduced  into  the  other  parts  of  the  Turkish 
"  Empire  for  which  no  special  organization  has  been  pro- 
"  vided  for  by  the  present  Treaty. 

"  Special  Commissions,  in  which  the  native  element  shall 
"  be  largely  represented,  shall  be  charged  by  the  Sublime 
"  Porte  with  the  elaboration  of  the  details  of  the  new  laws 
"  {'  Reglements  '  )  in  each  province. 

"  The  schemes  of  organization  resulting  from  these  labours 
"  shall  be  submitted  for  examination  to  the  Sublime  Porte, 
''  which,  before  promulgating  the  Acts  for  putting  them  into 
*^  force,  shall  take  the  advice  of  the  European  Commission 
"  instituted  for  Eastern  Roumelia. 

"  Article  XXIV.  In  the  event  of  the  Sublime  Porte 
"  and  Greece  being  unable  to  agree  upon  the  rectification  of 
"frontier  suggested  in  the  13th  Protocol  of  the  Congress 
"  of  Berlin,  Germany,  Austria-Hungary,  France,  Great 
"  Britain,  Italy,  and  Russia  reserve  to  themselves  to  offer 
"  their  mediation  to  the  two  parties  to  facilitate  the  negotia- 
"  tions." 

LXXXV.  Tenthly. — As  to  States  standing  in  a  Feudal 
Relation  to  other  States.  These  may  be  said  to  be  now  con- 
fined to  the  provinces  of  Turkey  (z). 

The  existing  independent  Regencies  tributary  to  the  Sub- 
lime Porte  now  are  : — Tunis,  Tripoli,  and  Egypt.  There 
is  also  the  peculiar  position  of  Cyprus  under  the  recent 
Treaty  between  the  Porte  and  Great  Britain  to  be  con- 
sidered. 

LXXXVI.  The  relations  subsisting  between  the  Porte 
and  these  tributary  States  is  of  an  anomalous  and  perplexing 
character ;  nor  have  the  Great  Powers  of  Europe  been  always 
agreed  as  to  the  light  in  which  all  these  Regencies  are  to  be 
considered. 

LXXXVII.  First,  with  respect  to  the  Barbary  States, 
which  are  tributary  to  the  Porte.     These  have  been  almost 

(t)  Koch,  Hist  des  Tr,  iv.  888,424,438.  Chambers s  Encycl.  "Tripoli," 
vol.  ix.  p.  553. 
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of  necessity  treated  to  a  certain  extent,  and  tor  certain  pur- 
poses, as  de  facto  independent  States,  though  their  de  jure 
subordination  to  the  Porte  was  undisputed. 

The  course  {j)  which  the  European  Powers  have  adopted 
has  been  such  as,  on  the  one  hand,  would  recognize  the 
Supremacy  (^Suzerainete)  of  the  Porte  over  its  dependencies  ; 
while,  on  the  other  hand,  these  Powers  have  often  demanded 
and  enforced  redress  in  vindication  of  the  injuries  done  to 
their  subjects,  immediately  and  in  the  first  instance  from 
these  dependencies  themselves. 

The  necessity  of  the  cases,  and  the  reason  of  the  thing, 
have  rendered  this  irregular  mode  of  International  proceeding 
unavoidable. 

"  Nature  "  (Mr.  Burke  (A)  observes,  with  his  usual  saga- 
city) "has  said  it,  that  the  Turk  cannot  govern  Egypt, 
"  Arabia,  and  Curdistan  as  he  governs  Thrace.  Nor  has  he 
**  the  same  dominion  in  Crimea  which  he  has  at  Brusa  and 

"  Smyrna The  Sultan  gets  such  obedience  as  he  can. 

*^  He  governs  with  a  loose  rein  that  he  may  govern  at  all ; 
^'  and  the  whole  force  and  vigour  of  his  authority  in  his 
"  centre  is  derived  from  a  prudent  relaxation  in  all  his 
'^  borders." 

LXXXVIII.  Since  the  conquest  of  Algiers  by  France 
(1830),  Tripoli  and  Tunis  are  the  only  Barbary  States  {Re- 
gencesharbaresques)  tributary  to  the  Porte.  Indeed,  Tripoli 
is,  properly  speaking,  not  a  Barbary  State  under  the  pro- 
tection of  the  Porte,  but  a  province  of  the  Porte,  in  the 

{j)  MaUy,  Le  Droit  public  de  V Europe,  t.  i.  c.  v.  "  Le  commerce  ne 
seroit  point  en  surety  contre  les  Puissances  de  la  cote  de  I'Afrique,  si  I'on 

se  contentoit  de  prendre  a  ce  sujet  des  engagemens  avec  la  Porte 

Aussi  la  France,  I'Angleterre,  les  Provinces-Unies,  etc.,  traitent-elles 
directement  avec  Tunis,  Tripoli,  Alger,  etc.  Oependant  ces  Barbaresques, 
n'observant  leurs  traitt%  qu'autant  qu'ils  y  sont  forces,  s'exposent  souvent 
a  etre  chati^s  avec  vigueur  ;  et  dans  ces  occasions  il  est  tres-avantageux 
d' avoir  contracte  de  telle  fafon  avec  le  Grand  Seigneur  qu'il  ne  puisse 
prendre  leur  defense." — lb.  p.  396. 

Wheaton's  Mem.  de  Droit  Inter,  p.  49 ;  Wheaton's  Hist.  p.  536. 

{k)  Speech  on  Conciliation  ivith  America.— Burke' s  Works,  vol.  iii.  pp. 
56,  57. 
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same  condition  and  category  as  Bagdad  or  any  other  province 
of  the  Ottoman  Power.  The  Bey  is  appointed  and  removed 
at  the  pleasure  of  the  Sultan :  nevertheless,  European  Powers 
have  entered  into  Treaties  with  the  Bey  (/)  as  an  indepen- 
dent Power,  and  have  sought  redress  from  him,  in  the  first 
instance,  for  injuries  inflicted  on  their  subjects. 

L XXXIX.  Tunis,  at  the  present  time,  stands  in  a  diffe- 
rent and  more  independent  category.  The  Bey  is  Hereditary 
Regent,  and  practically,  if  not  theoretically,  also  irremovable 
by  the  Sultan,  though,  like  Egypt,  tributary  to  the  Porte. 

In  1803  (m),  nevertheless,  the  Porte  addressed  a  Firman 
equally  to  Tunis  and  Tripoli,  commanding  both  Regencies 
to  obey  the  conditions  of  a  Treaty  of  navigation  and  com- 
merce which  the  Porte  had  entered  into  with  Prussia,  and 
which  related  to  both  Tripoli  and  Tunis. 

In  1813  a  Treaty  was  entered  into  between  Great  Britain 
and  Tunis  (n),  by  which  this  Regency  agreed  to  accord  to  the 
inhabitants  of  the  Ionian  Islands  the  privileges  of  British 
subjects,  provided  Algiers  and  Tripoli  adopted  the  same 
course. 

XC.  The  principal  circumstances  which  mark  the  recog- 
nition by  the  European  Powers  of  the  Suzerainete  of  the 
Porte  over  these  Regencies  appear  to  be  these : — 

1.  That  they  do  not  accredit  Public  Ministei^s  to  the 
Courts  of  these  Regencies,  but  send  Consuls  only  (o). 

2.  That  when  the  Beys,  Pachas,  or  Governors  of  these 
Regencies  visit  the  European  Courts,  they  are  presented 
there  by  the  Ambassador  of  the  Porte,  and  are  not  received 
as  the  representatives  of  an  independent  State.  France,  it 
is   believed,  has  not    always  been  so   particular  as    Great 

{l)  The  Bey  styles  himself,  in  these  Treaties,  ''  Bey,  Gouverneur  et 
Oapitaine-General  de  la  cite  et  royaume  (or  r^gence)  de  Tripoli."  See 
Treaties  of  1762  and  1818  (last  Treaty)  between  Tripoli  and  Great  Britain ; 
Treaty  of  18'i0  (last  Treaty)  between  France  and  Tripoli. 

(wi)  De  Martens  et  de  Cussy,  Rec,  de  Tr.  ii.  311. 

(n)  Ih.  401. 

(o)  Vide  post,  the  important  distinction  in  International  Law  betw^een 
the  Public  Minister  and  the  Consnl, 
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Britain  in  the  observance  of  this  not  insignificant  point  of 
etiquette. 

3.  That  they  have  recognized  the  rule,  however  departed 
from  in  emergencies,  either  of  negotiating  through  the  Porte 
with  respect  to  these  Regencies,  or  of  obtaining  the  subse- 
quent confirmation  of  the  Porte  for  arrangements  entered 
into  with  these  Regencies. 

XCI.  Morocco,  it  may  be  observed  in  passing,  is  un- 
questionably an  Independent  State,  of  which  the  Emperor 
is  the  International  Representative.  Various  Treaties  be- 
tween him  and  European  Powers  have  been  from  time  to 
time  concluded,  without  any  reference  direct  or  indirect  to 
the  Porte  (/?). 

XCII.  The  mountainous  province  of  Montenegro,  which 
was  a  district  of  Western  Turkey,  consisted  of  an  elevated 
plain,  separated  by  a  narrow  strip  of  Austrian  territory 
from  the  Adriatic,  bounded  on  the  north-west  and  north  by 
the  Bosnian  Herzegoviua,  on  the  east  and  south  by  the 
Albanian  Pachalic  of  Scutari,  and  on  the  south-west  by  the 
Austrian  frontier  of  Dalmatia,  at  the  Bocca  di  C"attaro  (q). 

This  singular  region  of  mountain  fortresses,  which  was 
occupied  by  Ivan  Czernojewich,  who  left  his  paternal 
domains  near  the  Lake  Scutari  towards  the  end  of  the 
fifteenth  centry,  has  ever  since  that  period  been  in  a  semi- 
independent  condition. 

At  first,  the  Montenegrins,  having  adopted  the  Greek 
religion,  were  placed  under  the  Protectorate  of  Venice  ;  but 
in  1 623,  after  a  desperate  resistance,  they  were  compelled  to 
pay  a  capitation  tax  [haratsch)  to  the  Sultan. 

The  Montenegrins  have  been  till  lately  governed  by  a 
Prince  Bishop  of  the  Greek  Church,  called  a  Vladika.    For 

{p)  For  the  Treaty  settling  the  frontiers  between  French  Algeria  and 
Morocco  see  Guizofs  Mem.  vii.  ch.  xli.  (1841-7). 

(q)  Wilkinso7i,  Dalmatia  and  Montenegro,  2  vols.  1848. 
Treaty  of  Carloivitz,  1691  ;  Schmauss,  ii.  1131. 
Treaty  of  Passaroivitz,  1718  ;  Schmauss,  ii.  1705. 
Treaty  of  Belgrade,  1739  ;   Wenck,  Cod.  J.  Gent.  i.  316. 
Treaty  of  Sisfo^ca,  1791  ;  Martens,  Fee.  de  Tr.  vol.  v.  p.  246. 
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a  century  and  a  half  this  dignitary  appears  to  have  been 
hereditary  in  the  Petrovitsch  family;  but  since  1830  the 
Prince  has  been  a  layman. 

In  former  editions  of  this  work  reference  has  been  made 
to  portions  of  the  history  of  this  gallant  and  interesting 
people.  But  the  recent  Treaty  of  Berlin  has  placed  their 
liberty  and  independence  upon  a  new,  and,  it  is  to  be  hoped, 
safe  foundation. 

The  Articles  of  that  Treaty  bearing  upon  Montenegro 
are  as  follows : — 

Article  XXVI.  The  independence  of  Montenegro  is 
recognized  by  the  Sublime  Porte  and  by  all  those  of  the 
high  contracting  parties  who  had  not  yet  admitted  it. 

'^  Article  XXVII.  The  high  contracting  parties  are 
"  agreed  on  the  following  conditions  : — 

"  In  Montenegro  the  distinction  of  religious  beliefs  and 
"  confessions  shall  not  be  objected  to  any  person  as  a  reason 
"  for  exclusion  or  incapacity  as  regards  the  enjoyment  of 
"  civil  and  political  rights,  the  admission  to  public  employ- 
"  ments,  functions,  and  honours,  or  the  exercise  of  the 
"  various  professions  and  industries  in  any  locality  whatso- 
*^  ever. 

"  The  freedom  and  the  outward  practice  of  all  forms  of 
"  worship  shall  be  secured  to  the  natives  of  Montenegro,  as 
"  well  as  to  foreigners,  and  no  hindrance  shall  be  given 
"  either  to  the  hierarchical  organisation  of  different  com- 
"  munions  or  to  their  relations  with  their  spiritual  chiefs." 

By  Akticle  XXVIII.  the  new  frontiers  of  Monte- 
negro are  fixed. 

Article  XXIX.  is  as  follows : 

"  Antivari  and  the  sea-coast  belonging  to  it  are  annexed 
"  to  Montenegro  under  the  following  conditions : — 

"  The  districts  situated  to  the  south  of  that  territory,  in 
"  accordance  with  the  delimitation  above  laid  down,  as  far 
"  as  the  Boyana,  including  Dulcinjo,  shall  be  restored  to 
"  Turkey. 

"  The  Commune  of  Spica,  as  far  as  the  southernmost  point 
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"  of  the  territory  indicated  in  the  detailed  description  of  the 
*^  frontiers,  shall  be  incorporated  with  Dalmatia. 

"  Montenegro  shall  have  full  and  entire  liberty  of  naviga- 
"  tion  on  the  Boyana.  No  fortifications  shall  be  constructed 
"  on  the  course  of  that  river  except  such  as  may  be  neces- 
"  sary  for  the  local  defence  of  the  stronghold  of  Scutari, 
"  and  they  shall  be  confined  within  a  limit  of  6  kilometres 
*^  of  that  town. 

"  Montenegro  shall  have  neither  ships  of  war  nor  flag  of 
"  war. 

"  The  port  of  Antivari  and  all  the  waters  of  Montenegro 
"  shall  remain  closed  to  the  ships  of  war  of  all  nations. 

"  The  fortifications  situated  on  Montenegrin  territory  be- 
"  tween  the  lake  and  the  coast  shall  be  razed,  and  none  can 
"  be  rebuilt  within  this  zone. 

"  The  administration  of  the  maritime  and  sanitary  police, 
*'  both  at  Antivari  and  along  the  coast  of  Montenegro,  shall 
"  be  in  the  hands  of  Austria-Hungary  by  means  of  light 
"  coast-guard  boats. 

"  Montenegro  shall  adopt  the  maritime  code  in  force  in 
*^  Dalmatia.  On  her  side  Austria- Hungary  undertakes  to 
"  grant  Consular  protection  to  the  Montenegrin  merchant 
''  flag. 

"  Montenegro  shall  come  to  an  understanding  with 
"  Austria-Hungary  on  the  right  to  construct  and  keep  up 
"  across  the  new  Montenegrin  territory  a  road  and  a  rail- 
"  way.  Absolute  freedom  of  communication  shall  be  guaran- 
"  teed  on  these  roads. 

"  Article  XXX.  Mussulmans  or  others  in  possession 
''  of  property  in  the  territories  annexed  to  Montenegro,  and 
"  who  wish  to  reside  outside  the  Principality,  can  retain 
"  their  real  property  either  by  farming  it  out,  or  by  having 
"  it  administered  by  third  parties. 

''  No  one  shall  be  liable  to  be  evicted  otherwise  than 
"  legally  for  the  public  welfare,  and  by  means  of  a  previous 
*'  indemnity. 

"  A  Turco-Montenegrin  Commission  shall  be  appointed 
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"  to  settle,  during  a  period  of  three  years,  all  matters  rela- 
"  tive  to  the  manner  of  alienating,  cultivating,  and  working, 
"  for  the  benefit  of  the  Sublime  Porte,  the  properties  of  the 
"  State,  and  the  religious  establishments  (  Vakoufs),  as  well 
"  as  questions  relative  to  the  interests  of  private  parties 
"  connected  with  these. 

"  Article  XXXI.  The  Principality  of  Montenegro  shall 
"  come  to  a  direct  understanding  with  the  Ottoman  Porte 
"  with  regard  to  the  establishment  of  Montenegrin  agents 
"  at  Constantinople,  and  at  certain  places  in  the  Ottoman 
'^  Empire  where  they  shall  be  decided  to  be  necessary. 

"  Montenegrins  travelling  or  residing  in  the  Ottoman 
"  Empire  shall  be  subject  to  the  laws  and  authorities  of 
"  Turkey,  according  to  the  general  principles  of  international 
"  law,  and  the  established  customs  with  regard  to  Monte- 
"  negrins. 

^^  Article  XXXII.  The  Montenegrin  troops  shall  be 
"  bound  to  evacuate,  in  twenty  days  from  the  date  of  the 
"  ratification  of  the  present  Treaty,  or  sooner  if  possible,  the 
"  territory  that  they  occupy  at  present  beyond  the  new 
"  limits  of  the  Principality. 

"  The  Ottoman  troops  shall  evacuate  the  territory  ceded 
"  to  Montenegro  in  the  same  period  of  twenty  days.  They 
"  shall  have,  however,  allowed  them  a  supplementary  period 
"  of  fifteen  days,  as  well  for  evacuating  the  fortresses  and 
"  withdrawing  provisions  and  material  of  war  from  them,  as 
"  for  drawing  up  inventories  of  the  implements  and  objects 
"  which  cannot  be  immediately  removed. 

"  Article  XXXIII.  As  Montenegro  is  to  bear  her 
"  share  of  the  Ottoman  public  debt  for  the  additional  terri- 
"  tories  given  her  by  the  Treaty  of  Peace,  the  Representa- 
"  tives  of  the  Powers  at  Constantinople  are  to  determine 
"  the  amount  of  the  same  in  concert  with  the  Sublime  Porte 
"  at  a  fair  valuation." 

XCIII.  The  districts  of  Eastern  Europe  called  Moldavia 
and  Wallachia  were  two  Principalities  situated  between  the 
Carpathian  mountains,  the  Danube,  and  the  Pruth. 
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After  undergoing  various  vicissitudes  of  fortune  they  now 
constitute  the  State  of  Roumania,  governed  by  an  here- 
ditary Prince.  They  were  the  subject  of  the  following 
provisions  in  the  recent  Treaty  of  Berlin  : — 

'*  Article  XLIII.  The  high  contracting  parties  recog- 
"  nize  the  independence  of  Roumania,  making  it  dependent 
"  on  the  conditions  laid  down  in  the  two  following  articles. 

*'  Article  XLIV.  In  Koumania  the  difference  of  re- 
"  ligious  creeds  and  confessions  shall  not  be  alleged  against 
"  any  person  as  a  ground  for  exclusion  or  incapacity  in 
^^  matters  relating  to  the  enjoyment  of  civil  and  political 
"  rights,  admission  to  public  employments,  functions,  and 
*'  honours,  or  the  exercise  of  various  professions  and  in- 
^^  dustries  in  any  locality  whatsoever. 

"  The  freedom  and  outward  exercise  of  all  forms  of 
"  worship  will  be  assured  to  all  persons  belonging  to  the 
"  Roumanian  State,  as  well  as  to  foreigners,  and  no  hin- 
**  drance  shall  be  offered  either  to  the  hierarchical  organisa- 
"  tion  of  the  different  communions,  or  to  their  relations  with 
"  their  spiritual  chiefs. 

"  The  nationals  of  all  the  Powers,  traders  or  others,  shall 
"  be  treated  in  Roumania  without  distinction  of  creed,  on  a 
"  footing  of  perfect  equality. 

"  Article  XLV.  The  Principality  of  Roumania  re- 
"  stores  to  his  Majesty  the  Emperor  of  Russia  that  portion 
^'  of  the  Bessarabian  territory  detached  from  Russia  by  the 
''  Treaty  of  Paris  in  1856,  bounded  on  the  west  by  the 
"  waterway  of  the  Pruth,  and  on  the  south  by  the  waterway 
"  of  the  Kilia  branch  and  the  mouths  of  Stary-Stamboul." 

Article  XLVI.  Specifies  the  territories  added  to 
Roumania,  including  the  Dobroutcha  and  the  territory 
situated  south  of  it,  as  far  as  a  line  starting  eastward  of 

Silistria  to  the  Black  Sea 

"  Article  L.  Until  the  conclusion  of  a  Treaty  between 
"  Turkey  and  Roumania,  regulating  the  privileges  and 
"  attributes  of  Consuls,  Roumanian  subjects  travelling  or  so- 
"journing  in  the  Ottoman  Empire,  and   Ottoman  subjects 
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*^  travelling  or  sojourning  in  Roumania,  shall  enjoy  all  rights 
^*  guaranteed  to  the  subjects  of  other  European  Powers. 

"  Article  LI.  With  regard  to  public  works  and  other 
"  enterprises  of  a  like  nature^  Roumania  will  be  substituted 
"  for  the  Sublime  Porte  as  regards  its  rights  and  obhgations 
*^  throughout  the  ceded  territory 

"  Article  LIII.  The  European  Commission  of  the 
'^  Danube,  in  which  Koumania  shall  be  represented,  will  con- 
^'  tinue  in  the  discharge  of  its  duties,  and  will  exercise  them 
"  henceforth  as  far  as  Galatz  in  complete  independence  of 
"  the  territorial  authorities.  All  the  Treaties,  arrangements, 
"  acts,  and  decisions  relating  to  its  rights,  privileges,  pre- 
"  rogatives,  and  obligations  are  confirmed." 

XCV.  (r)  IServia  is  a  Principality  once  included  within 
the  limits  of  European  Turkey.  It  is  bounded  on  the  north 
by  the  Austrian  Empire  ;  on  the  east  by  Wallachia  and  Bul- 
garia ;  on  the  south  by  Roumelia  and  Bosnia,  and  on  the 
west  by  Bosnia. 

Servia  Proper  contains  about  a  million  and  a  half  of 
inhabitants ;  but  the  Servian  race  is  said  to  amount  to  five 
millions  in  number,  and  to  occupy  one-third  of  the  Euro- 
pean territories  of  Turkey,  and  all  the  south  of  Hungary. 

In  the  middle  ages  the  Chief  of  this  people  assumed  the 
title  of  Emperor  of  the  East,  and  was  only  subdued  by  the 
united  forces  of  the  adjoining  nations. 

The  Servian  empire  was  at  last  divided  between  Austria 
and  the  Porte.  By  the  Treaty  of  Passarowitz,  in  1718,  the 
Porte  ceded  the  north  of  Servia,  with  the  capital  Belgrade, 
to  Austria,  but  regained  this  territory  by  the  Treaty  of 
Belgrade  in  1739.  In  1801  the  struggle  of  the  Servians 
for  liberty  began  to  be  aided — at  first  secretly,  and  after 
1809  openly — by  Bussia;  and  the  Treaty  of  Bucharest,  in 
1812,  between  Russia  and  the  Porte,  contained  in  its  eighth 
Article  a  provision  securing,  among  other  things,  to  the 
natives  the  internal  administration  of  their  affairs,  on  the  pay- 
ment of  a  moderate  contribution  to  Turkey.  In  1813  the 
{r)  §  XCIV.  of  the  old  editions  is  omitted. 


SERVIA.  [27 

Servian  insurrection  broke  out  again,  but,  no  longer  assisted 
by  Russia,  was  put  down  with  circumstances  of  horrible  bar- 
barity. The  Servians  applied  in  vain  to  the  Congress  of  Vienna 
for  the  mediation  of  Christendom  in  their  favour.  But  the 
Greek  insurrection  in  1821,  and  the  subsequent  independence 
of  Greece,  operated  favourably  upon  the  condition  of  Servia  ; 
and  it  was  recognized  by  the  European  Powers  as  a  distinct 
and  independent  nation,  governed  by  a  native  Prince ;  though 
a  Turkish  garrison  was  till  recently  maintained  in  Belgrade, 
and  though  a  tribute  was  paid  to  the  Porte  till  1876. 

Beside  the  Treaty  of  Bucharest,  already  mentioned,  be- 
tween Russia  and  the  Porte,  the  Treaties  of  Ackermann  in 
1826,  and  of  Adrianople  in  1829,  are  to  be  consulted  for 
the  former  national  Status  of  Servia.  By  the  recent 
Treaty  of  Berlin  the  future  Status  of  Servia  is  as  follows — 

"  Article  XXXIV.  The  high  contracting  parties  re- 
"  cognize  the  independence  of  the  Principality  of  Servia,  sub- 
^^  ject  to  the  conditions  set  forth  in  the  following  article  : — 

''  Article  XXXV.  In  Servia  the  distinction  of  religious 
"  creeds  and  confessions  shall  not  be  raised  against  any  one 
"as  a  motive  of  exclusion  or  of  incapacity  in  everything 
"  that  concerns  the  enjoyment  of  civil  and  political  rights, 
"  admission  to  public  employments,  functions,  and  honours, 
*'  or  the  exercise  of  the  various  professions  and  industries,  in 
"  any  locality  whatever. 

"  The  freedom  and  the  open  observance  of  all  forms  of 
"  worship  shall  be  assured  to  all  persons  of  Servian  origin, 
"  as  well  as  to  foreigners,  and  no  obstacle  shall  be  opposed 
"  either  to  the  hierarchical  organization  of  the  different  com- 
"  munions,  or  to  their  relations  with  their  spiritual  superiors. 

'^  Article  XXXVI.  Servia  receives  the  territories  in- 
''  eluded  in  the  subjoined  delimitation,"  which  are  then  set 
forth. 

"  Article  XXXVII.  Until  the  conclusion  of  fresh 
"  arrangements  there  shall  be  no  change  in  Servia  in  the 
"  actual  conditions  of  the  commercial  relations  of  the  Prin- 
"  cipality  with  foreign  countries. 
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^^  No  transit  duties  shall  be  levied  on  goods  passing 
"  through  Servia. 

"  The  immunities  and  privileges  of  foreign  subjects,  as 
"  well  as  the  Consular  rights  of  protection  and  jurisdiction, 
"  such  as  they  now  exist,  shall  remain  in  full  vigour,  as  long 
^'  as  they  shall  not  have  been  modified  by  mutual  consent 
"  between  the  Principality  and  the  Powers  interested. 

"Article  XXXVIII.  The  Principality  of  Servia 
'^  takes  the  place,  for  its  part,  of  the  Sublime  Porte,  in  its 
''  engagements  both  towards  Austria-Hungary  and  towards 
"  the  Company  for  the  working  of  the  railways  of  Turkey 
"  in  Europe,  in  respect  to  their  completion  and  connection, 
"  as  well  as  for  the  working  of  the  railways  to  be  constructed 
"  on  the  territory  newly  acquired  by  the  Principality. 

"  The  Conventions  necessary  for  settling  these  questions 
"  shall  be  concluded  immediately  after  the  signature  of  the 
"  present  Treaty  between  Austria- Hungary,  the  Porte, 
"  Servia,  and,  in  the  limits  of  its  competency,  the  Princi- 
"  pality  of  Bulgaria. 

"  Article  XXXIX.  Mussulmans  in  possession  of 
"  property  in  the  territories  annexed  to  Servia,  and  who 
"  wish  to  reside  outside  the  Principality,  can  retain  their 
"  real  property,  either  by  farming  it  out  or  by  having 
"  it  administered  by  third  parties. 

"  A  Turco- Servian  Commission  shall  be  appointed  to 
"  settle,  during  a  period  of  three  years,  all  matters  rela- 
"  tive  to  the  manner  of  alienating,  cultivating,  and  working, 
"for  the  benefit  of  the  Sublime  Porte,  the  properties  of  the 
"  State,  and  the  religious  establishments  (  Vakoufs),  as  well 
"  as  questions  relative  to  the  interests  of  private  parties 
'^  connected  with  these. 

"  Article  XL.  Until  the  conclusion  of  a  Treaty 
"  between  Turkey  and  Servia,  Servian  subjects  travelling 
"  or  sojourning  in  the  Ottoman  Empire  shall  be  treated  ac- 
"  cording  to  the  general  principles  of  International  Law. 

Article  XLI.  "  The  Servian  troops  shall  be  bound  to 
"evacuate,  within  fifteen   days  from  the  exchange  of  the 
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"  ratifications  of  the  present  Treaty,  the  territory  not  com- 
"  prised  within  the  new  limits  of  the  Principality. 

"  The  Ottoman  troops  shall  evacuate  the  territories 
"  ceded  to  Servia  within  the  same  term  of  fifteen  days.  A 
'^  supplementary  term  of  an  equal  number  of  days  shall, 
"  however,  be  granted  to  them  as  well  for  evacuating  the 
"  strongholds  and  withdrawing  the  provisions  and  material 
"  as  for  preparing  the  inventory  of  the  implements  and  ob- 
"  jects  which  cannot  be  removed  at  once. 

"  Article  XLII.  Servia  having  to  support  a  part  of 
"  the  Ottoman  public  debt  in  respect  of  the  new  territories 
''  annexed  to  her  by  the  present  Treaty,  the  representa- 
"  tives  at  Constantinople  will  fix  the  amount  of  it  in  concert 
"with  the  Sublime  Porte  on  an  equitable  basis." 

XCYa.  The  Island  of  Cyprus  {s). — At  the  close  of  the 
recent  war,  the  island  of  Cyj)rus  was  assigned  by  the 
Sultan  to  be  "  occupied  and  administered "  by  England. 
The  international  position  of  this  island  has  become  so  pe- 
culiar and  anomalous  that  it  is  necessary  to  give  the  very 
words  of  the  Treaty  and  Annex  by  which  this  position  is 
created.  It  appears  from  a  preceding  Despatch  (May  30, 
1878)  of  the  English  Foreign  Secretary  to  the  English  Am- 
bassador at  the  Porte,  that  England  was  alarmed  at  the 
possible  effect  upon  her  Indian  possessions  of  the  Russian 
conquests  in  Asia  sanctioned  by  the  Treaty  of  Berlin,  inas- 
much as  they  might,  if  the  Porte  had  ''  no  guarantee  for 
"its  continued  existence  but  its  own  strength,"  conduce  to 
"  the  speedy  fall  of  the  Ottoman  domination,"  and  that 
thereby  the  "  Oriental  interests  of  Great  Britain  "  might  be 
seriously  affected. 

The  provisions  of  the  Treaty  are  as  follows : — 

"  Article  I.  If  Batoum,  Ardahan,  Kars,  or  any  of 
"  them  shall  be  retained  by  Russia,  and  if  any  attempt  shall 
"  be  made  at  any  future  time  by  Russia  to  take  possession  of 
"  any  further  territories  of  his  Imperial  Majesty  the  Sultan 

{s)  Papers  laid  "before  Parliament,  1878. 
VOL.  I.  K 
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"in  Asia,  as  fixed  by  the  definitive  Treaty  of  Peace, 
"  England  engages  to  join  his  Imperial  Majesty  the  Sultan 
"  in  defending  them  by  force  of  arms. 

"  In  return,  his  Imperial  Majesty  the  Sultan  promises 
"  to  England  to  introduce  necessary  reforms,  to  be  agreed 
"  upon  later  between  the  two  Powers,  into  the  government, 
*'  and  for  the  protection,  of  the  Christian  and  other  subjects 
"  of  the  Porte  in  these  territories  {t)  ;  and  in  order  to  enable 
"  England  to  make  necessary  provision  for  executing  her 
"  engagement,  his  Imperial  Majesty  the  Sultan  further 
"  consents  to  assign  the  Island  of  Cyprus  to  be  occupied  and 
"  administered  by  England." 

The  Treaty  was  signed  at  Constantinople,  June  4, 1878. 

The  following  Annex,  signed  July  1,  1878,  at  Constan- 
tinople, was  attached  to  this  Convention. 

"It  is  understood  between  the  two  high  contracting 
"  parties  that  England  agrees  to  the  following  conditions 
"  relating  to  her  occupation  and  administration  of  the  Island 
"  of  Cyprus  :  — 

"  I.  That  a  Mussulman  religious  tribunal  (Mehkemei 
"  Sheri)  shall  continue  to  exist  in  the  Island,  which  will  take 
"  exclusive  cognizance  of  religious  matters,  and  of  no  others, 
"  concerning  the  Mussulman  population  of  the  Island. 

"  II.  That  a  Mussulman  resident  in  the  Island  shall  be 
"named  by  the  Board  of  Pious  Foundations  in  Turkey 
"  (Evkraf)  to  superintend,  in  conjunction  with  a  delegate 
"  to  be  appointed  by  the  British  authorities,  the  adminis- 
"  tration  of  the  property,  funds,  and  lands  belonging  to 
"  mosques,  cemeteries,  Mussulman  schools,  and  other  re- 
"  ligious  establishments  existing  in  Cyprus. 

"  III.  That  England  will  pay  to  the  Porte  whatever  is 
"  the  present  excess  of  revenue  over    expenditure  in  the 

{{)  "En  revanclie,  sa  Majeste  Imperiale  le  Sultan  promet  a  I'Angle- 
terre  d'introduire  les  reformes  necessaires  (a  etre  arretees  plus  tard  par 
les  deux  Puissances)  ayant  trait  a  la  bonne  administration  et  a  la  protec- 
tion des  sujets  Chretiens  et  autres  de  la  Sublime  Porte  qui  se  trouvent 
sur  les  territoires  en  question." 
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'^  Island;  this  excess  to  be  calculated  upon  and  determined 
"  by  the  average  of  the  last  five  years,  stated  to  be  22,936 
"  purses,  to  be  duly  verified  hereafter,  and  to  the  exclusion 
'^  of  the  produce  of  State  and  Crown  lands  let  or  sold  during 
"  that  period. 

'^  IV.  That  the  Sublime  Porte  may  freely  sell  and  lease 
^'  lands  and  other  property  in  Cyprus  belonging  to  the 
"  Ottoman  Crown  and  State  (Arazii  Miriye  ve  Emlaki 
"  Houmayoun)  the  produce  of  which  does  not  form  part  of 
"  the  revenue  of  the  Island  referred  to  in  Article  III. 

"  y.  That  the  English  Government,  through  their  com- 
"  petent  authorities,  may  purchase  compulsorily,  at  a  fair 
"  price,  land  required  for  public  improvements,  or  for  other 
"  public  purposes,  and  land  which  is  not  cultivated. 

"  yi.  That  if  Russia  restores  to  Turkey  Kars  and  the 
"  other  conquests  made  by  her  in  Armenia  during  the  last 
"war,  the  Island  of  Cyprus  will  be  evacuated  by  Eng- 
"  land,  and  the  Convention  of  June  4,  1878,  will  be  at  an 
"  end  "  (u). 

XCyB.  Cyprus  is  ceded  by  the  Porte  for  the  purposes 
of  occupation  and  administration  by  England.  These  terms 
are  the  same  as  those  employed  in  the  recent  transfer  of 
Bosnia  and  Herzegovina  to  Austria,  who  has  now  established 
her  authority  over  these  provinces  after  much  bloodshed, 
and  by  the  employment  of  a  large  military  force. 

The  terms  are  new  and  vague.  The  language  of  the 
Treaty  and  Annex  would  lead  to  the  inference  that  the 
Queen  of  England  stood  somewhat  in  the  relation  of  the 
Khedive   to   the    Sultan,    not  possessed  of  the   property, 

{u)  In  tlie  Despatch  last  referred  to,  the  English  Foreign  Secretary- 
had  written — "  Inasmuch  as  the  whole  of  this  proposal  is  due  to  the 
annexations  which  Russia  has  made  in  Asiatic  Turkey,  and  the  conse- 
quences which  it  is  apprehended  will  flow  therefrom,  it  must  be  fully 
understood  that  if  the  cause  of  the  danger  should  cease,  the  precautionary 
agreement  will  cease  at  the  same  time.  If  the  Government  of  Russia 
should  at  any  time  surrender  to  the  Porte  the  territory  it  has  acquired 
in  Asia  by  the  recent  war,  the  stipulations  in  the  proposed  agreements 
will  cease  to  operate,  and  the  island  will  be  immediately  evacuated." 

K  2 
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but  of  the  usufruct  of  the  island,  with  certain  excep- 
tions, and  with  the  obligation  of  a  certain  money  payment. 
Direct  powers  of  legislation  do  not  seem  to  be  given,  and 
the  whole  tenure,  whatever  its  nature  may  be,  of  the  island 
is  to  cease  if  a  third  State,  Russia,  who  is  no  party  to  the 
Treaty,  restores  certain  places,  now  in  her  possession  by 
right  of  conquest,  to  the  Porte,  But  whatever  may  be  the 
difficulties  of  construing  this  Convention,  England  has  lost 
no  time  in  cutting  the  knot,  after  her  own  practical  fashion, 
so  far  as  her  own  interests  are  concerned,  by  the  issue  of  an 
Order  in  Council  on  September  14,  1878  (x),  which,  though 
reciting  the  Foreign  Jurisdiction  Act,  seems  to  treat  Cyprus 
like  Malta,  or  any  possession  of  the  kind,  and  which  contains 
no  reference  whatever  to  the  authority  of  the  Porte,  except 
by  repeating  an  Order  in  Council  relating  to  consular  juris- 
diction in  the  dominions  of  the  Porte  (y). 

XCVc.  This  Order,  which  may  be  revoked  or  altered 
by  the  Queen  in  Council,  begins  as  follows : 

"  Whereas  it  is  expedient  to  make  provision  for  the  exer- 
"  cise  of  the  power  and  jurisdiction  vested  by  treaty  in 
*^her  Majesty  the  Queen  in  and  over  the  Island  of 
*^  Cyprus  : 

"  Now,  therefore,  her  Majesty,  by  virtue  of  the  powers 
"  in  this  behalf  by  the  Foreign  Jurisdiction  Acts,  1843  to 
"  1878,  or  otherwise  in  her  vested,  is  pleased,  by  and  with 
"  the  advice  of  her  Privy  Council,  to  order,  and  it  is  ordered, 
"  as  follows:  — 

"  I.  There  shall  be  a  High  Commissioner  and  Commander- 
''  in-Chief  (herein-after  called  ^  the  High  Commissioner  ')  in 
''  and  over  the  said  Island  of  Cyprus  (herein-after  called  ^  the 
"  said  Island '),  and  the  person  who  shall  fill  the  said  office 
"  of  High  Commissioner  shall  be  from  time  to  time  appointed 
'^  by  Commission  under  her  Majesty's  Sign-Manual  and 
'^  Signet. 

"  II.    The    High    Commissioner    shall   administer    the 

(x)  See  London  Gazette,  October  1,  1878. 
(y)  See  Art.  xxvii.  of  Order  in  Council. 
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«f  government  of  the  said  Island  in  the  name  and  on  behalf 
"  of  her  Majesty,  and  shall  do  and  execute  in  due  manner 
"  all  things  that  shall  belong  to  his  said  command  and  to 
^'  the  trust  thereby  reposed  in  him,  according  to  the  several 
"  powers  and  authorities  granted  or  appointed  to  him  by 
"  virtue  of  this  Order,  and  of  such  Commission  as  may  be 
"  issued  to  him  under  her  Majesty's  Sign- Manual  and 
"  Signet,  and  according  to  such  instructions  as  may  from 
"  time  to  time  be  given  to  him  under  her  Majesty's 
"  Sign-Manual  and  Signet,  or  by  Order  of  her  Majesty  in 
"  Council,  or  by  her  Majesty  through  one  of  her  Prin- 
"  cipal  Secretaries  of  State,  and  according  to  such  laws  and 
"  ordinances  as  are  or  shall  hereafter  be  in  force  in  the  said 
''  Island." 

The  High  Commissioner  is  to  be  aided  by  Legislative  and 
Executive  Councils,  with  power  to  make  and  unmake  laws 
and  ordinances,  and  to  make  grants  and  disposition  of  lands ; 
and  a  power  to  give  free  pardons  is  couched  in  very  broad 
language — "  to  any  offender  convicted  of  any  crime  in  any 
''  court  or  before  any  judge  "  (z).  A  serious  difficulty  {a) 
may  arise  with  respect  to  the  subjects  of  European  States, 
who  are  not  English  subjects.  All  the  great  European 
States  have  special  capitulations  and  conventions  with  the 
Porte,  as  to  the  administration  of  justice,  civil  and  criminal, 
over  their  subjects  in  the  Ottoman  dominions.  Cyprus 
appears  to  remain  Ottoman  territory.  Of  course  no  Treaty 
between  England  and  Turkey,  or  Order  in  Council  of  Eng- 
land, can  affect  the  right  of  Foreign  States. 

XCVd.  The  following  were  the  divisions  of  European 
Turkey,  with  their  chief  towns,  before  the  Treaty  of  Berlin, 
1878:— 

'N.E.     part,     Constantinople,     Ad- 

Koumelia,  or  J       rianople,   Philippopoli  or   Filibe, 

Kumili       .     .  Selimno,     Gallipoli  ;       S.     part, 

Saloniki,  Seres,  Monastir. 

(s)  Art.  xxii.  (a)   Vide  jjost,  ch.  xix. 
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Thesssaly      .     .     .  |  ^^^i-^^^^J*       (anciently     Larissa), 

*  1      Tricala. 
*  IK     •  r  Scutari,  Yanina  or  Yoanina,  Souli, 

1      Avlona  or  Valona,  Arta. 
-p  1       •  f  Sophia,  Silistria,  Rustchuk,Widdin, 

'  l      Sistova,  Shumla,  Tirnova. 
Bosnia     ....     Bosnaserai,  Zvornik,  Traunik. 
Turkish  Croatia     .     Bania-louka,  Bihacs. 
Turkish  Dalmatia  .     Trebigni,  Mostar. 
pi.  r  Castro  or  Candia,  Khanea  or  Canea, 

'  1      Betimo(6). 

Great  changes  have  been  effected  by  the  Treaty  of  Berlin 
in  the  relations  of  the  Porte  to  these  divisions,  some  of  which, 
it  will  be  seen,  have  become  autonomous  Principalities. 
Roumelia,  however,  before  this  Treaty  was  rather  a  geogra- 
phical than  a  political  designation — it  has  now  become  a 
distinct  Province  of  Turkey,  marked  out  by  distinct  metes 
and  bounds. 

XC  Ye.  By  Article  XIII.  of  the  Treaty  of  Berlin  "  a 
"  province  is  formed  south  of  the  Balkans  which  will  take 
"  the  name  of  '  Eastern  Roumelia,^  and  will  remain  under 
"  the  direct  political  and  military  authority  of  his  Imperial 
"  Majesty  the  Sultan,  under  conditions  of  administrative 
"  autonomy.     It  will  have  a  Christian  Governor- General." 

By  Article  XIY.  "  Eastern  Boumelia  is  bounded  on  the 
"  north  and  north-west  by  Bulgaria,  and  comprises  the  ter- 
"  ritories  included  by  the  following  line."  The  territories 
are  then  enumerated. 

By  Article  XY.  "  His  Majesty  the  Sultan  will  have  the 
"right  of  providing  for  the  defence  of  the  land  and  sea 
"frontiers  of  the  province  by  erecting  fortifications  on  those 
"  frontiers,  and  maintaining  troops  there. 

"  Internal  order  is  maintained  in  Eastern  Roumelia  by  a 
"  native  gendarmerie  assisted  by  a  local  militia. 

"  Regard  shall  be  had  to  the  religion  of  the  inhabitants 

(h)  Library  Atlas,  p,  63.    Edinburgli. 
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*'  in  respect  to  the  composition  of  these  corps,  the  officers 
'^of  which  are  named  by  the  Sultan,  according  to  the 
"  localities. 

"  His  Imperial  Majesty  the  Sultan  engages  not  to  employ 
(( irregular  troops,  such  as  Bashi-Bazouks  and  Circassians, 
*'  in  the  garrisons  of  the  frontiers.  The  regular  troops  des- 
^'  tined  to  this  service  must  not  in  any  case  be  billeted  on  the 
"  inhabitants.  When  they  pass  through  the  province  they 
'^  will  not  be  allowed  to  sojourn  there." 

By  Article  XVI.  "^  the  Governor-General  will  have  the 
"  right  of  summoning  the  Ottoman  troops  in  the  event  of 
"  the  internal  or  external  security  of  the  province  being 
"  threatened.  In  such  an  eventuality  the  Sublime  Porte 
"  shall  inform  the  representatives  of  the  Powers  at  Con- 
"  stantinople  of  the  decision,  as  well  as  of  the  exigencies 
"  which  justify  it." 

By  Article  XYII.  ^'  the  Governor-General  of  Eastern 
"  Roumelia  shall  be  named  by  the  Sublime  Porte,  with  the 
"  assent  of  the  Powers,  for  a  term  of  five  years." 

By  Article  XYIII.,  "  immediately  after  the  exchange  of 
"  the  ratifications  of  the  present  Treaty,  a  European  Com- 
'*  mission  shall  be  formed  to  elaborate,  in  accord  with  the 
"  Ottoman  Porte,  the  organization  of  Eastern  Koumelia. 
'*  This  Commission  will  have  to  determine,  in  a  period  of 
"  three  months,  the  powers  and  functions  of  the  Governor- 
"  General,  as  well  as  the  administrative  system,  judicial  and 
*'  financial,  of  the  province,  taking  as  its  starting-point  the 
"  different  laws  for  the  vilayets  and  the  proposals  made  in 
"the  eighth  sitting  of  the  Conference  of  Constantinople. 

"  The  whole  of  the  arrangements  determined  on  for 
"  Eastern  Roumelia  will  form  the  subject  of  an  Imperial 
"  Firman,  which  will  be  issued  by  the  Sublime  Porte,  and 
"  which  it  will  communicate  to  the  Powers." 

By  Article  XIX.  "  the  European  Commission  shall  be 
^^  charged  to  administer,  in  accord  with  the  Sublime  Porte, 
"  the  finances  of  the  province  until  the  completion  of  the  new 
"  organization. " 
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By  Article  XX.  "  the  Treaties,  Conventions,  and  inter- 
"  national  arrangements  of  any  kind  whatsoever,  concluded 
"  or  to  be  concluded  between  the  Porte  and  foreign  Powers, 
"  shall  be  applicable  in  Eastern  Rouinelia  as  in  the  whole 
"  Ottoman  Empire.  The  immunities  and  privileges  ac- 
"  quired  by  foreigners,  whatever  their  position,  shall  be  re- 
"  spected  in  this  province.  The  Sublime  Porte  undertakes 
"  to  have  observed  there  the  general  laws  of  the  Empire  for 
"  religious  liberty  in  favour  of  all  forms  of  worship." 

By  Article  XXI.  "  the  rights  and  obligations  of  the 
"  Sublime  Porte  with  regard  to  the  railways  of  Eastern 
**  Koumelia  shall  be  maintained  in  their  integrity." 

By  Article  XXII.  'Hhe  effective  force  of  the  Russian 
'^  corps  of  occupation  in  Bulgaria  and  Eastern  Boumelia 
"  shall  be  composed  of  six  divisions  of  infantry  and  two 
"  divisions  of  cavalry,  and  shall  not  exceed  50,000  men.  It 
"  shall  be  maintained  at  the  expense  of  the  country  occupied. 
"  The  army  of  occupation  will  preserve  its  communications 
"  Avith  Bussia  not  only  through  Boumania,  in  accordance 
"  with  arrangements  to  be  concluded  between  the  two  States, 
''  but  also  through  the  ports  of  the  Black  Sea,  Varna  and 
''  Bourgas,  where  they  may,  during  the  period  of  occupation, 
"  organize  the  necessary  depots. 

"  The  period  of  the  occupation  of  Eastern  Roumelia  and 
"  Bulgaria  by  the  Imperial  Russian  troops  is  fixed  at  nine 
"  months  from  the  date  of  the  exchange  of  the  ratifications 
*'  of  the  present  Treaty. 

"  The  Imperial  Russian  Government  undertakes  that 
"  within  nine  months  the  passage  of  its  troops  across 
*'  Roumania  shall  cease,  and  the  Principality  shall  be  com- 
"pietely  evacuated." 

XCYr.  Bosnia  and  Herzegovina. — By  Article  XXV. 
of  the  same  Treaty  it  is  provided  that  "  the  Provinces  of 
"  Bosnia  and  Herzegovina  shall  be  occupied  and  administered 
'^  by  Austria-Hungary.  The  Government  of  Austria- Hun- 
"  gary,  not  desiring  to  undertake  the  administration  of  the 
"  Sandjakof  Novi-Bazar,  which  extends  between  Servia  and 
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'^  Montenegro  in  a  south-easterly  direction  to  the  other  side 
"  of  Mitrovitza,  the  Ottoman  administration  will  remain  in 
'^  force  there.  Notwithstanding,  in  order  to  assure  the  main- 
"  tenance  of  the  new  political  stateof  affairs,  as  well  as  freedom 
"  and  security  of  communications,  Austria-Hungary  reserves 
*^  the  right  of  keeping  garrisons  and  having  military  and  com- 
"  mercial  roads  in  the  whole  of  this  part  of  the  ancient 
"  Vilayet  of  Bosnia.  With  this  object  the  Governments  of 
"  Austria-Hungary  and  Turkey  reserve  to  themselves  to  come 
"  to  an  understanding  as  to  the  details."  Austria  has  lost  no 
time  in  effecting  a  military  occupation  of  these  provinces. 

XCYg.  By  Article  I.  of  the  same  Treaty  '' Bul- 
^'  garia  is  constituted  an  autonomous  and  tributary  Princi- 
*'  pality  under  the  suzerainty  of  his  Imperial  Majesty  the 
"  Sultan.  It  will  have  a  Christian  government  and  a 
"  national  militia." 

By  Article  II.  the  Principality  of  Bulgaria  will  in- 
clude certain  territories  which  are  enumerated. 

By  Article  III.  "  the  Prince  of  Bulgaria  shall  be  freely 
''  elected  by  the  population  and  confirmed  by  the  Sublime 
"  Porte,  with  the  consent  of  the  Powers.  No  member  of 
"  any  of  the  reigning  houses  of  the  Great  European  Powers 
"  shall  be  elected  Prince  of  Bulcraria. 

o 

"  In  case  of  a  vacancy  in  the  princely  dignity,  the  elec- 
'^  tion  of  the  new  Prince  shall  take  place  under  the  same 
"  conditions  and  with  the  same  forms." 

By  Article  lY.  "  an  Assembly  of  Notables  of  Bulgaria, 
"  convoked  at  Tirnova,  shall,  after  the  election  of  the  Prince, 
"  elaborate  the  organic  law  of  the  Principality." 

"  In  the  districts  where  Bulgarians  are  intermixed  with 
"  Turkish,  Koumanian,  Greek,  or  other  populations,  ^the 
"  rights  and  interests  of  these  populations  shall  be  taken  into 
"  consideration  in  the  question  of  election  and  the  elabora- 
"  tion  of  the  organic  law." 

Article  y.  on  religious  liberty  is  important  (c).     It  pro- 

(r)    Vide  post,  Art.  Ixii. 
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vides  "  that  the  following  points  shall  form  the  basis  of 
^'  the  public  law  of  Bulgaria : 

"  A  difference  of  religious  beliefs  or  confessions  shall  not 
"  exclude  or  incapacitate  any  person  from  the  enjoyment  of 
**  civil  and  political  rights,  admission  to  public  appointments, 
"  functions,  or  honours,  or  from  the  exercise  of  the  various 
**  professions  and  employments,  in  any  district  whatsoever. 

"  Liberty,  and  the  public  exercise  of  all  religions,  shall  be 
''  assured  to  all  persons  belonging  to  Bulgaria,  as  well  as  to 
"  strangers,  and  no  obstacle  shall  be  interposed  either  to  the 
"  hierarchical  organisation  of  the  different  communions,  or  to 
*^  their  connection  with  their  spiritual  heads." 

By  Article  YI.  "  the  provisional  administration  of  Bul- 
^*  garia  shall  be  under  the  direction  of  an  Imperial  Russian 
^'  Commissary  until  the  settlement  of  the  organic  law. 
^^  An  Imperial  Turkish  Commissary,  as  well  as  the  Consuls 
^'  delegated  ad  hoc  by  the  other  Powers  Signatories  of  the 
"  present  Treaty,  shall  be  called  to  assist  in  controlling  the 
*^  working  of  this  provisional  regime.  In  the  event  of  dis- 
'^  agreement  amongst  the  Consular  Delegates,  the  majority 
*^  shall  decide,  and  in  case  of  a  divergence  between  the 
"  majority  and  the  Imperial  Kussian  Commissary,  or  the 
^'  Imperial  Turkish  Commissary,  the  Kepresentatives  of  the 
^^  Signatory  Powers  at  Constantinople,  assembled  in  Con- 
^'  ference,  shall  decide." 

By  Article  YII.  "  the  provisional  regime  shall  not  be 
^'  prolonged  beyond  a  period  of  nine  months  from  the  ex- 
*'  change  of  the  ratifications  of  the  present  Treaty. 

"  When  the  organic  law  is  completed  the  election  of 
*^  the  Prince  of  Bulgaria  shall  be  proceeded  with  forthwith. 
"  As  soon  as  the  Prince  shall  have  been  elected,  the  new 
''  organization  shall  be  put  into  force,  and  the  Principality 
''  shall  enter  into  the  full  enjoyment  of  its  autonomy." 

By  Article  VIII.  "the  Treaties  of  Commerce  and  of 
"  Navigation,  as  well  as  all  the  Conventions  and  arrange- 
"  ments  concluded  between  Foreign  Powers  and  the  Porte, 
"  and  now  in  force,  are  maintained  in  the  Principality  of 
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"  Bulgaria,  and  no  change  shall  be  made  in  them  with  re- 
"  gard  to  any  one  Power  without  its  previous  consent. 

"  No  transit  dues  shall  be  levied  in  Bulgaria  on  goods 
"  passing  through  that  Principality. 

"  The  subjects  and  citizens  {'  nationaux ')  and  commerce 
"  of  all  the  Powers  shall  be  treated  in  the  Principality  on  a 
"  footing  of  strict  equality." 

"  The  immunities  and  privileges  of  foreigners,  as  well  as 
"  the  rights  of  consular  jurisdiction  and  protection  as  estab- 
"  lished  by  the  capitulations  and  usages,  shall  remain  in 
*^  force  so  long  as  they  shall  not  have  been  modified  with  the 
"  consent  of  the  parties  concerned." 

By  Article  IX.  "  the  amount  of  the  annual  tribute 
"  which  the  Principality  of  Bulgaria  shall  pay  to  the  Suze- 
"  rain  Court — such  amount  being  paid  into  whatever  bank 
"  the  Porte  may  hereafter  designate — shall  be  fixed  by  an 
"  agreement  between  the  Powers  Signatory  of  the  present 
"  Treaty  at  the  close  of  the  first  year  of  the  working  of  the 
"  new  organization.  This  tribute  shall  be  reckoned  on  the 
"  mean  revenue  of  the  territory  of  the  Principality. 

"  As  Bulgaria  is  to  bear  a  portion  of  the  public  debt  of 
"  the  Empire,  when  the  Powers  shall  fix  the  tribute  they 
"  shall  take  into  consideration  what  portion  of  that  debt  can, 
"  on  the  basis  of  a  fair  proportion,  be  assigned  to  the  Princi- 
"  pality." 

By  Article  X.  "  Bulgaria  takes  the  place  of  the  Imperial 
"  Ottoman  Government  in  its  undertakings  and  obligations 
"  towards  the  Rustchuk- Varna  Railway  Company,  dating 
"  from  the  exchange  of  the  ratifications  of  the  present 
"  Treaty.  The  settlement  of  the  previous  accounts  is  re- 
"  served  for  an  understading  between  the  Sublime  Porte, 
"  the  Government  of  the  Principality,  and  the  administra- 
"  tion  of  this  company. 

"  The  Principality  of  Bulgaria  likewise,  on  the  other 
"  hand,  takes  the  place  of  the  Sublime  Porte,  in  the  engage- 
"  ments  which  it  has  contracted,  as  well  towards  Austria- 
"  Hungary  as  towards  the  Company,  for  working  the  rail- 
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"  ways  of  European  Turkey  in  respect  to  their  completion 
"  and  connection,  as  well  as  for  the  working  of  the  railways 
"  situated  in  its  territory. 

"  The  Conventions  necessary  for  the  settlement  of  these 
"  questions  shall  be  concluded  between  Austria- Hungary, 
"  the  Porte,  Servia,  and  the  Principality  of  Bulgaria  imme- 
"  diately  after  the  conclusion  of  peace." 

By  Article  XI.  "  the  Ottoman  army  shall  no  longer 
"  remain  in  Bulgaria ;  all  the  old  fortresses  shall  be  razed 
"  at  the  expense  of  the  Principality  within  one  year  or 
"  sooner  if  possible ;  the  local  Government  shall  imme- 
"  diately  take  steps  for  their  demolition,  and  shall  not  be 
"  allowed  to  construct  fresh  ones. 

"  The  Sublime  Porte  will  have  the  right  of  disposing  as  it 
^*  likes  of  the  war  material  and  other  effects  belonging  to  the 
"  Ottoman  Government  which  may  have  remained  in  the 
**  fortresses  of  the  Danube  already  evacuated  in  virtue  of 
"  the  Armistice  of  the  31st  January,  as  well  as  of  those  in 
"  the  strongholds  of  Shumla  and  Varna." 

By  Article  XII.  "  Mussulman  proprietors  or  others  who 
"  may  take  up  their  abode  outside  the  Principality  can  con- 
"  tinue  to  hold  there  their  real  property,  by  farming  it  out, 
"  or  having  it  administered  by  third  parties. 

"  A  Turco-Bulgarian  Commission  shall  be  charojed  with 
"  the  settlement,  in  the  space  of  two  years,  of  all  questions 
'*  relative  to  tlie  mode  of  alienation,  working,  or  use,  on  the 
"  account  of  the  Sublime  Porte,  of  State  property  and  reli- 
"  gious  foundations  {vakoufs),  as  well  as  of  the  questions 
^^  regarding  interests  of  the  individuals  concerned  therein. 

"  Persons  belonging  to  the  Principality  of  Bulgaria,  who 
"  shall  travel  or  dwell  in  the  other  parts  of  the  Ottoman 
'^  Empire,  will  be  subject  to  the  Ottoman  authorities  and 
"  laws." 

XCVh.  Article  LXIL  of  this  Treaty  {d)  upon  the 
subject  of  Beligious   Liberty  is  important,  having  regard 

{d)    Vide  ante,  Art.  v.,  et  vide  post,  chapter  on  Intervention. 
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to  the  right  of  Intervention  which  it  may  be  maintained 
this  Treaty  gives  to  the  Signatory  Powers  in  the  event  of 
the  infringement  of  its  provisions. 

"  The  Sublime  Porte  having  expressed  the  wish  to  main- 
"  tain  the  principle  of  religious  liberty,  and  give  it  the 
"  widest  scope,  the  contracting  parties  take  note  of  this 
"  spontaneous  declaration. 

"  In  no  part  of  the  Ottoman  Empire  shall  difference  of 
*^  religion  be  alleged  against  an  individual  as  a  ground  for 
"  exclusion  or  incapacity  as  regards  the  discharge  of  civil 
"  and  political  rights,  admission  to  the  public  service,  func- 
"  tions  and  honours,  or  the  exercise  of  the  different  profes- 
"  sions  and  industries. 

"  All  persons  shall  be  admitted,  without  distinction  of 
"  religion,  to  give  evidence  before  the  tribunals. 

"  Liberty  and  the  outward  exercise  of  all  forms  of  worship 
"  are  assured  to  all,  and  no  hindrance  shall  be  offered  either 
"  to  the  hierarchical  organisation  of  the  various  communions 
"  or  to  their  relations  with  their  spiritual  chiefs. 

"  Ecclesiastics,  pilgrims,  and  monks  of  all  nationalities 
"  travelling  in  Turkey  in  Europe,  or  in  Turkey  in  Asia, 
"  shall  enjoy  the  same  rights,  advantages,  and  privileges. 

"  The  right  of  official  protection  by  the  Diplomatic  and 
"  Consular  Agents  of  the  Powers  in  Turkey  is  recognized 
"  both  as  regards  the  above-mentioned  persons  and  their 
"  religious,  charitable,  and  other  establishments  in  the  Holy 
''  Places  and  elsewhere. 

"  The  rights  possessed  by  France  are  expressly  reserved, 
"  and  it  is  well  understood  that  no  alterations  shall  be  made 
"  in  the  status  quo  in  the  Holy  Places. 

"  The  Monks  of  Mount  Athos,  of  whatever  country 
"  they  may  be  natives,  shall  be  maintained  in  their  former 
"  possessions  and  advantages,  and  shall  enjoy,  without  any 
"  exception,  complete  equality  of  rights  and  prerogatives." 

XC Vi.  The  68th  Article  may  give  rise-  to  some  conten- 
tion. It  is  somewhat  vague,  though  by  no  means  unim- 
portant.    It  is  as  follows  :  — 
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"  The  Treaty  of  Paris  of  March  30,  1856,  as  well  as  the 
"  Treaty  of  London  of  March  13,  1871,  are  maintained  in 
"  all  such  of  their  provisions  as  are  not  abrogated  or  modified 
"  by  the  preceding  stipulations." 

XC  VIII  (e).  States  that  pay  tribute,  or  stand  in  a  feudal 
relation  towards  other  States,  are,  nevertheless,  sometimes 
considered  as  Independent  Sovereignties.  It  was  not  till 
1818  that  the  King  of  Naples  ceased  to  be  a  nominal  vassal 
of  the  Papal  See  ;  but  this  feudal  relation  was  never  con- 
sidered as  affecting  his  position  in  the  Commonwealth  of 
States.  Of  the  same  kind  some  German  Jurists  appear  to 
consider  the  subsisting  or  former  relation  between  Knip- 
hausen  and  Oldenburg :  but,  in  fact,  it  is  a  relation  which 
can  hardly  be  said  to  exist  in  these  days,  except  where,  as 
in  the  instances  of  the  Barbary  States,  there  is  a  direct  and 
practical  acknowledgment  of  a  superior  sovereignty. 

(e)  §§  xcvi.  xc\ii.  in  former  editions  are  omitted. 
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CHAPTER   IIa. 

EGYPT. 

XCIX.  The  status  of  Egypt  with  respect  to  her  inter- 
national relation  is  very  peculiar  (a). 

The  conquest  of  Egypt  was  eiFected  by  Amrou,  the 
General  of  the  Caliphs^,  in  638  a.d.,  and  from  the  death  of 
Caliph  Omar,  in  644  a.d.,  it  continued  to  be  a  province  of 
the  Arab  empire  under  a  Governor  appointed  by  the 
Caliphs.  This  nominal  subordination  to  the  Caliphs  ap- 
pears to  have  continued  while  the  government  de  facto  was 
in  the  hands  of  various  dynasties,  who  reigned  under  the 
title  of  Soldan  or  Sultan  of  Egypt,  The  last  Sultan  of  the 
Memlook  dynasty  of  Egypt,  which  had  been  established 
about  1250  a.d,,  was  overthrown  in  1517  a.d.,  by  Selim  I,, 
the  Ottoman  Sultan  of  Constantinople. 

About  this  time  the  last  of  the  Caliphs  in  Egypt  died  ; 
the  Caliphate  of  Egypt  came  to  an  end,  and  the  title  of 
Caliph  was  thenceforward  assumed  by  the  Sultan  of  Con- 
stantinople, Although  Selim  I.  abolished  the  dynasty  ot 
the  Memlooks,  he  preserved  an  aristocracy  of  that  race 
under  the  authority  of  the  Viceroy,  nominated  by  the  Porte 
and  designated  Pacha  of  Egypt, 

By  this  new  Constitution,  24  Beys  were  created;  and  the 
obligation  was  imposed  of  sending  tribute  to  Constantinople, 
and  of  furnishing  12,000  men  in  time  of  war.  This  quasi  re- 
public, composed  of  a  Memlook  aristocracy,  was  not  wholly 
abolished  till  after  the  period  of  the  French  invasion,  at  the 
close  of  the  last  century.     During  this  interval,  however, 

(a)  From  The  CliarUeh  L.  R.  4  Adm.  k  Eccl.  p.  75  8eq, 
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successful  chieftains  continually  revolted  from  the  Porte, 
and  the  more  powerful  of  the  Beys  exercised  absolute 
dominion  over  the  country.  In  1747  a.d.  Ibrahim  Kehia 
seized  upon  the  supreme  authority  and  declared  the  inde- 
pendency of  Egypt.  In  1758  a.d.,  Ali  Bey,  not  the  least 
remarkable  of  the  warriors  who  rose  to  the  surface  in  those 
troubled  times,  possessed  himself  of  the  government  of 
Egypt,  and  ruled  over  that  country  some  time  with  an  ap- 
pearance of  deference  to,  and  a  recognition  in  the  abstract 
of  the  sovereignty  of  the  Porte,  up  to  the  period  of  1774  a.d., 
when  his  eventful  career  was  ended.  In  1798  a.d.,  the  in- 
vasion of  Egypt  by  Buonaparte  took  place  under  the  pre- 
text of  delivering  Egypt  from  the  Memlooks.  In  1801  a.d. 
the  victories  of  England  once  more  restored  Egypt  to  the 
dominion  of  the  Porte. 

In  1806  A.D.,  an  important  epoch  begins.  In  that  year 
Mehemet  Ali  obtained  from  the  Sultan  a  legal  nomina- 
tion to  the  Pachalic  of  Egypt,  the  actual  authority  of  which 
he  was  already  exercising.  After  the  departure  of  the 
English  from  Alexandria,  and  the  massacre  of  the  Memlook 
Beys,  Mehemet  took  the  command  of  forces  previously 
sent  by  him  into  Arabia,  to  subdue  the  sect  of  the  Waha- 
bees.  During  the  interval  between  this  period  and  1831  a.d. 
he  possessed  an  army  of  60,000  men,  and  a  considerable 
navy,  established  2,de  facto  empire  from  Senaar  and  Kadofan 
over  all  Syria  to  Adana,  a  part  of  Cilicia  at  the  foot  of 
Mount  Taurus,  and  ruled  over  the  island  of  Candia.  The 
Porte,  struggling  with  the  rebellion  of  the  Pacha  of  lanina, 
not  subdued  till  1822  a.d.,  and  the  uprising  of  the  Greeks, 
whose  liberties  were  established  by  the  battle  of  Navarino 
in  1827  A.D.,  opposed  a  fitful,  underhand,  and  feeble  oppo- 
sition to  the  continued  practical  aggression,  however  dis- 
guised in  language,  of  its  great  subject. 

Between  the  battle  of  Navarino  (1827  A.D.)  and  the 
Treaty,  presently  to  be  mentioned,  of  1833  a.d.,  an  impor- 
tant portion  of  Egyptian  history  intervenes.  Mehemet 
Ali,  on  being  refused  the  Pachalic  of  Acre  by  the  Porte, 
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found  various  pretexts  for  the  invasion  of  Syria,  on  the 
actual  possession  of  which,  it  was  manifest,  the  supremacy  of 
the  Porte  or  of  the  Khedive  of  Egypt  would  depend. 

In  1831  A.D.,  the  Egyptian  army  and  Ibrahim  Pacha 
passed  the  frontier.  As  soon  as  the  Porte  was  apprised  of 
this  event,  an  order  was  immediately  despatched  to  Me- 
hemet  Ali  to  recall  his  troops.  To  these  and  further 
orders  he  turned  a  deaf  ear.  An  official  declaration  of  war 
against  him,  preceded  by  a  religious  anathema  or  public 
declaration  that  he  and  his  sons  were  rebels,  and  out  of  the 
pale  of  Mussulman  law,  did  not  stop  his  course. 

In  May  1832,  Acre  was  captured  by  his  troops.  Not 
long  afterwards  all  Sjria  was  conquered  for  him  by  Ibrahim, 
his  general  and  son.  The  armies  of  the  Porte  were  routed 
and  destroyed,  and  the  advance  of  the  conqueror  upon  Con- 
stantinople was  only  prevented  by  the  intervention  of  the 
great  European  Powers.  Nevertheless,  by  a  kind  of  con- 
vention, usually  called  the  treaty  of  Kutaieh,  between  the 
Sultan  and  Mehemet,  the  latter  obtained  a  great  addition 
of  power  and  territory  ;  for  he  retained  possession  of  Syria 
and  the  passes  of  Mount  Taurus,  or  the  district  of  Adana. 
He  undertook,  indeed,  to  pay  tribute  for  Syria,  as  well  as 
Egypt ;  but,  with  his  army  and  navy  untouched,  and  with 
these  possessions,  the  Pacha  of  Egypt  was  allowed  to  re- 
m.ain,  in  fact,  more  powerful  than  his  nominal  master  at 
Constantinople. 

But  in  the  interval  between  1833  a.d.  and  1841  a.d. 
the  scene  is  greatly  changed.  The  actors  remain,  but  play 
very  different  parts. 

Nor  is  it  unimportant  to  observe,  that  the  stream  of 
Egyptian  political  history,  however  immiscible  the  characters 
of  the  individual  Mohammedan  and  Christian  may  be,  has 
ever  since  this  epoch  been  greatly  affected  by  the  currents 
of  European  diplomacy.  I  pass  by  earlier  treaties,  and  the 
Treaty  of  Unkiar  Skelessi  in  1833  a.d.,  which,  placing 
Turkey  under  the  protectorate  of  Russia,  has  been  super- 
seded by  a  later  Treaty.     Mehemet  Ali  and  Ibrahim,  in 

VOL.  I.  L 
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1834  A.D.,  pursued  the  scheme  of  uniting  all  the  provinces 
belonging  to  the  caliphate  under  their  government ;  but  dis- 
contents arose  among  the  natives  of  Syria,  which  were  not 
appeased  by  the  disarmament  of  the  Druses  and  of  the 
population  generally.  These  discontents  revived  the  hopes 
of  the  Sultan,  and  in  1839  a.d.,  he  sent  another  army  into 
Syria,  which  was  defeated  at  Nezib.  But  in  1840  a.d., 
Mehemet  Ali  was  made  aware  that  the  European  Powers 
would  not  allow  an  Arab  empire  to  be  established  on  the 
ruins  of  the  Ottoman  State. 

England  sent  an  agent  to  warn  the  Pacha  of  his  danger, 
and,  in  answer  to  a  statement  of  his  rights,  the  following 
language  was  used :  "  I  have  to  instruct  you,"  said  Lord 
Palmerston  to  Colonel  Hodges,  the  agent  employed,  "  on 
"  the  next  occasion  on  which  Mehemet  Ali  shall  speak  to 
"  you  of  his  rights,  to  say  to  his  Highness,  that  you  are  in- 
"  structed  by  your  Government  to  remind  him  that  he  has  no 
"  rights  except  such  as  the  Sultan  has  conferred  upon  him  ; 
"  that  the  only  legitimate  authority  which  he  possesses  is 
"  the  authority  which  has  been  delegated  to  him  by  the 
"  Sultan  over  a  portion  of  the  Sultan's  dominions,  and  which 
"  has  been  entrusted  to  him  for  the  sole  purpose  of  being 
"  used  in  the  interest  and  in  obedience  to  the  orders  of  the 
"  Sultan  ;  that  the  Sultan  is  entitled  to  take  away  that 
"  which  he  has  given  ;  that  the  Sultan  may  probably  do  so 
*^  if  his  own  safety  should  require  it ;  and  that  if  in  such 
"  case  the  Sultan  should  not  have  the  means  of  self-defence, 
"  the  Sultan  has  allies,  who  may  possibly  lend  him  those 
"  means  "  (b). 

And  on  July  18,  1840,  Lord  Palmerston  wrote  to 
Colonel  Hodges  as  follows :  "  You  will  see  that  orders  have 
"  been  given  to  the  British  fleet  to  act  at  once,  by  cutting 
"  off  the  communication  between  Syria  and  Egypt,  and  by 
"  helping  the  Syrians.     If  Mehemet  Ali  should  complain  of 


(6)   Correspondence  relating  to  the  Affairs  of  the  Levant,  presented  to 
Parliament  in  1841.     Part  I.  p.  502. 
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"  this,  and  of  its  being  done  without  notice,  you  will  remind 
*^  him  civilly  that  we  are  the  allies  of  the  Sultan,  and  have 
"  a  right  to  help  the  faithful  subjects  of  the  Sultan  in  main- 
*^  taining  their  allegiance,  and  to  assist  the  Sultan  against 
"those  of  his  subjects  who  are  in  revolt  against  him,  as 
"  Mehemet  Ali  is ;  and  that  Mehemet  Ali  not  being  an 
"  independent  Sovereign  with  whom  the  four  Powers  have 
"  any  political  relations,  those  Powers  are  not  bound  to  give 
"  him  any  notice  of  their  intended  proceedings  "  (c\ 

And  again  on  September  14,  1840,  Lord  Palmerston 
wrote:  "With  reference  to  your  despatch  of  the  17th 
"  of  August,  I  have  to  instruct  you  to  state  in  w^riting  to 
"  Mehemet  Ali,  if  the  state  of  things  should  render  it  neces- 
"  sary  to  do  so,  that  Egypt  is  a  portion  of  the  dominions  of 
"  the  Sultan  ;  that  British  subjects  have  certain  rights  and 
"  privileges  as  to  the  security  of  their  persons,  property,  and 
"  commerce  in  all  parts  of  the  Ottoman  Empire,  by  virtue 
"  of  treaties  concluded  between  the  British  Crown  and  the 
"  Porte  ;  and  that  any  subject  of  the  Sultan,  whether  in  a 
"  state  of  obedience  to,  or  of  revolt  against  the  authority 
"  of  the  Sultan,  who  should  take  upon  himself  in  any  way 
"  or  in  the  slightest  degree  to  molest  British  subjects,  or  to 
"  interfere  with  the  exercise  of  their  rights  and  privileges, 
"  would  incur  a  heavy  and  most  serious  responsibility  "  {d). 

The  principles  of  international  policy  enunciated  in  these 
despatches  were  fully  carried  into  execution  by  the  Con- 
vention of  July  15,  1840,  by  which  Austria,  England, 
Prussia,  and  Russia  concurred  in  the  determination  to  pro- 
tect the  Porte  by  coercive  measures,  if  necessary,  against 
the  Pacha.  Whether  the  Pacha  should  be  a  Sovereign 
Prince,  or  a  subject,  however  powerful,  of  the  Porte,  seems 
to  have  depended  on  the  result  of  this  war.  But  the 
consequence  of  this  European  intervention  was  the  rapid 


(c)   Correspondence  relating  to  the  Affairs  of  the  Levant,  presented  to 
Parliament  in  1841.   Part  II.  p.  5. 
id)  Ibid.    Part  II.  p.  187. 
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overthrow  of  the  Pacha's  power  in  Syria ;  after  which  the 
Sultan  issued  to  the  Pacha  the  Firman  of  February  13, 1841. 

In  1849,  Mehemet  Ali,  having  ceased  to  rule,  on  account 
of  imbecility,  in  the  preceding  year,  died,  and  was  succeeded 
by  Abbas,  who  died  in  1854  a.d.  ;  to  him  succeeded  Said, 
who  died  in  1863  a.d.,  and  to  him  succeeded  the  present 
Khedive.  In  1866,  1867,  1869  a.d.,  circumstances  induced 
the  Porte  to  issue  additional  Firmans.  In  these  documents, 
as  well  as  in  the  Firman  of  1841,  and  a  further  Firman  in 
1873  {e),  granted  after  the  judgment  in  The  Charkiehf  are  to 
be  found  the  existing  relations  between  the  Porte  and  the 
Pacha  of  Egypt,  now  called  the  Khedive.  The  principal 
and  most  important  of  these  relations  may  be  said  to  form 
part  of  the  present  public  law  of  Europe. 

The  result  of  the  historical  inquiry  as  to  the  status  of  his 
Highness  the  Khedive,  instituted  in  the  case  of  The  Char- 
kiehf  was  as  follows  :  That  in  the  Firmans,  whose  authority 
upon  this  point  appears  to  be  paramount,  Egypt  is  invari- 
ably spoken  of  as  one  of  the  provinces  of  the  Ottoman 
Empire ;  that  the  Egyptian  army  is  regulated  as  part  of 
the  military  force  of  the  Ottoman  Empire  ;  that  the  taxes 
are  imposed  and  levied  in  the  name  of  the  Porte ;  that  the 
Treaties  of  the  Porte  are  binding  upon  Egypt,  and  that 
she  has  no  separate  jus  legationis ;  that  the  flag  for  both 
the  army  and  navy  is  the  flag  of  the  Porte. 

All  these  facts,  according  to  the  unanimous  opinion  of 
accredited  writers,  are  inconsistent  and  incompatible  with 
those  conditions  of  sovereignty  which  are  necessary  to  entitle 
a  country  to  be  ranked  as  one  among  the  great  community 
of  States. 

In  accordance  with  these  facts  and  the  principles  dedu- 
cible  from  them,  the  Court  of  Admiralty  decided  in  1873, 
in  the  case  of  The  Charkieh,  that  the  ship  of  the  Khedive 
was  not  entitled  to  the  privileges  of  a  vessel  of  war  belonging 
to  an  independent  State. 

(e)  Printed  at  length  in  the  Journal  des  Debats,  July  7,  1873. 
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On  November  3,  1839,  the  Porte  published  an  Ordinance 
for  the  regulation  of  its  provinces  and  of  its  vassal  States, 
called  Haiti- Sheriff  of  Gulhane.  This  Hatti- Sheriff  was 
followed  by  the  promulgation  of  a  collection  of  Laws  called 
the  Tanzimat,  and  this,  with  certain  modifications,  has  been 
applied  to  Egypt  by  a  Firman  decore  (Tun  Haiti-  Sheriff  {f), 
of  July  1852.  This  Firman  appears  to  overrule  the  Code 
d^ Abbas,  which  had  been  established  in  Egypt. 

This  Firman  can  hardly  be  said  to  affect  the  Interna- 
tional relations  of  the  Pacha ;  the  principal  derogation  from 
the  sovereignty  of  the  latter  consisting  in  the  reservation  to 
the  Sultan  of  the  power  as  to  life  and  death  over  the  subjects 
of  the  Pacha. 

In  the  Separate  Act  annexed  to  the  Convention,  concluded 
at  London  on  July  15,  1840,  between  the  Courts  of  Great 
Britain,  Austria,  Prussia,  and  Russia  on  the  one  part,  and 
the  Sublime  Ottoman  Porte  on  the  other,  the  International 
Status  of  Egypt  is  described  in  the  following  articles ; — 

"  1.  His  Highness  promises  to  grant  to  Mehemet  Ali, 
"  for  himself  and  for  his  descendants  in  the  direct  line,  the 
"  administration  of  the  Pachalic  of  Egypt ;  and  his  High- 
"  ness  promises,  moreover,  to  grant  to  Mehemet  Ali  for  his 
"  life,  with  the  title  of  Pacha  of  Acre,  and  with  the  com- 
"  mand  of  the  fortress  of  Saint  John  of  Acre,  the  administra- 
"  tion  of  the  southern  part  of  Syria,  the  limits  of  which  shall 
"  be  determined  by  the  following  line  of  demarcation : — 

"  This  line,  beginning  at  Cape  Ras-el-Nakhora,  on  the 
"  coast  of  the  Mediterranean,  shall  extend  direct  from  thence 
"  as  far  as  the  mouth  of  the  River  Seizaban,  at  the  northern 
"  extremity  of  the  Lake  of  Tiberias.  It  shall  pass  along  the 
"  western  shore  of  that  lake.  It  shall  follow  the  right  of  the 
"  River  Jordan  and  the  western  shore  of  the  Dead  Sea.  From 
'^  thence  it  shall  extend  straight  to  the  Red  Sea,  which  it 
"  shall  strike  at  the  northern  point  of  the  gulph  of  Akaba ; 

(/)  It  describes  itself  as — ^'  Firman  adresse  a  mon  illustre  et  judicieux 
Yizir  Abbas  Haimi  Pacha,  actuellemeut  et  hereditairement  Gouverneiu* 
de  I'Egypte,  avec  le  rang  eminent  de  Grand  Vizir." 
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"  and  from  thence  it  shall  follow  the  western  shore  of  the 
"  gulph  of  Akaba  and  the  eastern  shore  of  the  gulph  of 
"  Suez,  as  far  as  Suez." 

"  3.  The  annual  tribute  to  be  paid  to  the  Sultan  by 
"  Mehemet  Ali  shall  be  proportioned  to  the  greater  or  less 
"  amount  of  territory  of  which  the  latter  may  obtain  the 
"  administration,  according  as  he  accepts  the  first  or  the 
"  second  alternative." 

"  5.  All  the  Treaties  and  all  the  laws  of  the  Ottoman 
"  Empire  shall  be  applicable  to  Egypt  and  to  the  Pachalic 
'^  of  Acre,  such  as  it  has  been  above  defined,  in  the  same 
"  manner  as  to  every  other  part  of  the  Ottoman  Empire. 
"  But  the  Sultan  consents,  that  on  condition  of  the  regular 
"  payment  of  the  tribute  above  mentioned,  Mehemet  Ali 
*'  and  his  descendants  shall  collect — in  the  name  of  the 
"  Sultan,  and  as  the  delegate  of  his  Highness,  within  the 
^'  provinces  the  administration  of  which  shall  be  confided  to 
"  them — the  taxes  and  imposts  legally  established.  It  is  more- 
"  over  understood  that,  in  consideration  of  the  receipt  of  the 
"  aforesaid  taxes  and  imposts,  Mehemet  Ali  and  his  descen- 
"  dants  shall  defray  all  the  expenses  of  the  civil  and  military 
"  administration  of  the  said  provinces. 

"  6.  The  military  and  naval  forces  which  may  be  main- 
"  tained  by  the  Pacha  of  Egypt  and  Acre,  forming  part  of 
"  the  forces  of  the  Ottoman  Empire,  shall  always  be  con- 
"  sidered  as  maintained  for  the  service  of  the  State  "  {g). 

Recently  the  Sultan  and  the  Turkish  Government  were 
alarmed  and  offended  by  what  they  conceived  to  be  conduct 
on  the  part  of  the  Viceroy  or  Khedive,  indicating  a  claim 
on  his  part  to  be  treated  as  an  independent  Sovereign. 
This  alarm,  it  is  supposed,  was  partly  founded  on  the  re- 
ception of  the  Viceroy,  by  the  different  Courts  of  Europe, 
on  his  visits  to  them ;  on  his  invitation  to  foreign  Powers  to 
be  present  at  the  opening  of  the  Suez  Canal ;  on  certain 
steps  which  he  had  taken  to  attract  strangers,  and  to  found 

{g)  Hertslefs  Treaties,  vol.  v.  pp.  647-549. 
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commercial  establishments  in  Egypt,  and  on  certain  regu- 
lations with  respect  to  the  institution  of  schools  ;  and  also 
on  account  of  the  purchase  of  vessels  and  ammunition  of  war. 

The  Turkish  Minister  addressed  a  lettisr  of  complaint  upon 
these  and  other  subjects  to  the  Viceroy,  in  reply  to  which 
he  denied  that  he  had  ever  gone  "  beyond  the  limits  of  the 
"  rights  and  duties  prescribed  by  the  Imperial  Firmans." 
The  Porte,  however,  insisted  upon  certain  conditions,  which, 
after  diplomatic  intervention,  the  Viceroy  accepted  {li). 

XCIXa.  Suez  Canal  (I). — The  recent  war  between 
Russia  and  the  Porte  brought  out  into  a  clear  light  the  neces- 
sity for  some  determination  on  the  part  of  the  European,  and 
perhaps  of  the  American  States,  with  respect  to  the  interna- 
tional position  of  the  Suez  Canal  in  time  of  war.  As  a  matter 
of  fact,  that  great  highway  of  communication  to  the  East 
remained  unimpeded  by  the  blockade  of  either  belligerent. 

The  course  adopted  by  England  is  best  explained  by  the 
following  correspondence  between  the  English  Foreign 
Office  and  the  English  Ambassador  at  the  Porte  (j), 

"  The  Earl  of  Derby  to  Lord  Lyons, 

"Foreign  Office,  May  16,  1877. 

"  My  Lord, — M.  de  Lesseps  called  upon  me  at  the 
"  Foreign  Office  on  the  10th  inst.,  having,  as  he  stated,  come 
"  expressly  from  Paris  to  lay  before  her  Majesty's  Govern- 
"  ment  a  project  for  regulating  the  passage  of  ships  of  war 
"  through  the  Suez  Canal. 

"  I  received  him  in  company  with  the  Chancellor  of  the 
"  Exchequer,  and  he  handed  to  me  the  draught  project  of 
"  which  I  enclose  a  copy. 

"  After  some  conversation,  I  told  him  that  the  question 
"  of  the  position  of  the  Suez  Canal  under  present  circum- 
^'  stances  was  a  difficult  and  delicate  one,  and  that  I  could 


{h)  See  the  Viceroy's  defence  at  length,  Ann.  Reg.  1869,  p.  273. 

(e)  See  debates  in  the  House  of  Commons,  May  4,  1877. 

ij)  Papers  laid  before  Parliament,  June  6,  1877 ;  The  Times,  June  6. 
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"  not  then  say  more  than  that  the  project  which  he  had 
"  been  good  enough  to  submit  to  me  should  have  full  con- 
"  sideration. 

"  Her  Majesty's  Government  have  since  carefully  con- 
"  sidered  the  project,  and  have  come  to  the  conclusion  that 
"  the  scheme  proposed  in  it  for  the  neutralization  of  the 
"  Canal  by  an  International  Convention  is  open  to  so  many 
"  objections  of  a  political  and  practical  character  that  they 
"  could  not  undertake  to  recommend  it  for  the  acceptance  of 
"  the  Porte  and  the  Powers. 

"  Her  Majesty's  Government  are,  at  the  same  time, 
"  deeply  sensible  of  the  importance  to  Great  Britain  and 
"  other  neutral  Powers  of  preventing  the  Canal  being  in- 
"  jured  or  blocked  up  by  either  of  the  belligerents  in  the  pre- 
"  sent  war,  and  your  Excellency  is  at  liberty  to  inform  M. 
"  de  Lesseps  that  her  Majesty's  Government  has  intimated 
"  to  the  Russian  Ambassador  that  an  attempt  to  blockade  or 
"  otherwise  to  interfere  with  the  Canal  or  its  approaches  would 
^'  be  regarded  by  her  Majesty's  Government  as  a  menace  to 
"  India,  and  as  a  grave  injury  to  the  commerce  of  the  world. 
"  I  added  that  on  both  those  grounds  any  such  step — which 
*'  her  Majesty's  Government  hope  and  fully  believe  there  is  no 
"  intention  on  the  part  of  either  belligerent  to  take — would 
"  be  incompatible  with  the  maintenance  by  her  Majesty's 
"  Government  of  an  attitude  of  passive  neutrality. 

"  Her  Majesty's  Government  will  cause  the  Porte  and 
"  the  Khedive  to  be  made  acquainted  with  the  intimation 
"  thus  conveyed  to  the  Russian  Government,  and  her  Ma- 
"  jesty's  Ambassador  at  Constantinople  and  Agent  in  Egypt 
"  will  be  instructed  to  state  that  her  Majesty's  Government 
"  will  expect  that  the  Porte  and  the  Khedive  will  on  their 
"  side  abstain  from  impeding  the  navigation  of  the  Canal, 
"  or  adopting  any  measures  likely  to  injure  the  Canal  or  its 
"  approaches,  and  that  her  Majesty's  Government  are  firmly 
"  determined  not  to  permit  the  Canal  to  be  made  the  scene 
"  of  any  combat  or  other  warlike  operations. 

"  In  stating  this  to  M.  de  Lesseps,  your  Excellency  will 
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"  explain  that  her  Majesty's  Government  have  thus  taken 
"  the  initiative  in  regard  to  the  protection  of  the  Canal 
"  on  account  of  the  pressing  necessity,  as  regards  British  in- 
"  terests,  of  maintaining  the  security  of  the  Canal,  and  they 
"  do  not  doubt  that  if  the  Canal  were  to  be  seriously 
'^  menaced  the  French  and  other  Governments  would  adopt 
"  a  similar  course. — I  am,  &c. 

"  Derby." 
"  Memorandum  by  M.  de  Lesseps, 

"  The  very  clear  declaration  made  by  the  English  Go- 
"  vernment  to  the  two  Houses  of  Parliament  of  its  resolu- 
"  tion  to  maintain  the  freedom  of  the  passage  of  the  Suez 
"  Canal  for  its  men-of-war  has  led  me  to  believe  that  there 
"  might  now  be  an  opportunity  of  concluding  an  agreement 
"  with  other  Governments  on  this  subject. 

"  As  President  of  the  Financial  Company  with  which  Eng- 
"  land  is  connected,  I  submit  to  Lord  Derby  a  project  simply 
"  expressing  my  personal  views,  which  I  have  reason  to  be- 
"  lieve  the  Due  Decazes  would  be  disposed  to  adhere  to 
"  after  a  private  conversation  which  I  had  with  him  yester- 
"  day  morning. 

"  Should  the  British  Minister  not  think  it  well  to  initiate 
"  negotiations  with  the  other  Cabinets,  I  would  make,  at 
"  Paris,  to  the  representatives  of  the  several  Powers  in- 
"  terested,  the  overtures  which  I  have  made  to  Lord  Derby 
"  and  the  Due  Decazes. 

"  Ferd.  de  Lesseps. 

"  London,  May  10,  1877." 

"  hiier national  Agreement  as  to  Passage  of  Ships  of  War 
through  the  Suez  Canal.'''' 

"  Since  the  opening  of  the  Suez  Canal  in  1869  the  com- 
"  plete  liberty  of  passage  through  the  Maritime  Canal  and 
"  the  ports  connected  with  it  has  been  respected  for  State 
"  vessels  as  well  as  for  merchant  ships,  even  on  the  part  of 
"  belligerent  Powers  at  the  time  of  the  Franco- German 
"  War. 
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/'  The  Governments  of  "^  ^  "^  now  agree  to  maintain  the 
^'  same  liberty  to  all  national  or  commercial  vessels,  whatever 
"  may  be  their  flag  and  without  any  exception,  it  being 
"  understood  that  national  ships  will  be  subject  to  the  mea- 
^^  sures  which  the  territorial  authority  may  take  to  prevent 
**'  ships  in  transit  from  disembarking  on  Egyptian  territory 
"  any  troops  or  munitions  of  war." 

*^  The  Earl  of  Derby  to  Mr,  Layard. 

"  Foreign  Office,  May  16. 

"  Sir, — I  transmit  to  your  Excellency  herewith  a  copy  of 
^'  a  despatch  which  I  have  addressed  to  her  Majesty's  Am- 
"bassador  at  Paris,  respecting  a  project,  of  which  a  copy  is 
*^also  inclosed,  communicated  to  me  by  M.  de  Lesseps,  for 
^' the  neutralization  of  the  Suez  Canal. 

"  Your  Excellency  will  see  that  Her  Majesty's  Govern- 
"  ment  have  declined  to  adopt  that  project,  but  have  in- 
"  formed  M.  de  Lesseps  of  the  intimation  made  by  her 
"  Majesty's  Government  to  the  Russian  Ambassador  that 
"  an  attempt  to  blockade  or  otherwise  to  interfere  with  the 
"  Canal  or  its  approaches  would  be  regarded  by  her 
"  Government  as  a  menace  to  India,  and  as  a  grave  injury 
^'  to  the  commerce  of  the  world,  and  that  on  both  these 
*^  grounds  any  such  step — which  her  Majesty's  Government 
*^  hope  and  fully  believe  there  is  no  intention  on  the  part  of 
"  either  belligerent  to  take — would  be  incompatible  with  the 
"  maintenance  by  her  Majesty's  Government  of  an  attitude 
**  of  passive  neutrality. 

"  I  have  to  request  your  Excellency  to  acquaint  the 
'^  Porte  with  the  intimation  thus  conveyed  to  the  Russian 
'*  Government,  and  to  state  that  her  Majesty's  Government 
"  will  expect  that  the  Porte  and  the  Khedive  will,  on  their 
^*  side,  abstain  from  impeding  the  navigation  of  the  Canal,  or 
"  adopting  any  measures  likely  to  injure  the  Canal  or  its 
"  approaches,  and  that  her  Majesty's  Government  are  firmly 
"  determined  not  to  permit  the  Canal  to  be  made  the  scene 
"  of  any  combat  or  other  warlike  operations. 
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"  I  have  addressed  a  similar  despatch  to  her  Majesty's 
"  Agent  and  Consul-General  in  Egypt.     I  am,  &c. 

''  Derby." 

The  Suez  Canal  was  not  blockaded  during  the  war,  but 
it  would  be  difficult  to  deny  that  if  Russia,  against  whom 
the  Khedive  had  furnished  his  quota  of  troops  acting  in  the 
Ottoman  army,  had  thought  fit  to  adopt  this  mode  of  har- 
assing her  belligerent,  she  would  not  have  been  within 
her  right  in  so  doing.  Custom  and  prescription  indeed,  as 
well  as  positive  agreement,  may  clothe  with  the  sanction  of 
International  Law  such  a  position  as  England  has  assumed  : 
a  positive  international  agreement  may  effect  this  end  more 
speedily.  But  it  cannot  be  admitted  that  the  might  of  one 
State  can  make  the  right  in  this  matter.  England  also 
declared  that  she  would  not  allow  the  Canal  to  be  the  scene 
of  any  combat  or  warlike  operation.  But  she  did  not  assert 
or  imply  that  both  the  public  and  private  ships  of  Russia 
would  not  be  entitled  to  what  Jurists  call  an  innocent  passage 
through  the  Canal.  It  was  implied  that,  once  in  the  Canal,  all 
ships  would  be  in  neutral  waters,  but  it  was  not  denied  that 
either  belligerent  might  prevent  the  other  from  entering  this 
neutral  spot  by  combat  in  the  open  sea  constituting  the 
approach  to  the  canal  {h). 

The  neutrality  of  the  Persian  Gulf  was,  I  believe,  de- 
clared by  Russia. 


{k)  Question  put  by  Sir  W.  Harcourt  in  the  House  of  Commons,  June 

7,  1877. 
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CHAPTER  III. 

STATES    UNDER   A   FEDERAL    UNION. 

C.  We  now  arrive  at  the  second  branch  of  this  part  of 
our  subject — namely,  the  consideration  of  several  States 
under  a  Federal  Union.  The  examples  in  modern  times  of 
this  description  of  States  are  the  following : — 

1.  The  Grermanic  Confederation  (^Der  Deutsche  Bund)  (a), 

the  North  German  Confederation  from  1866  to  1871, 
the  German  Empire  since  1871. 

2.  The  Confederated  Cantons  of  Switzerland. 

3.  The  United  Republics  of  North  America. 

4.  The  United  Republics  of  Central  and  South  America : 
—  namely,  first,  The  United  Provinces  of  Guatemala,  or  the 
Republic  of  Central  America;  secondly.  The  United  Pro- 
vinces of  Rio  de  la  Plata,  or  the  Argentine  Republic 

CI.  States  under  a  Federal  Union  may  be  classed 
under  two  principal  heads : — First.  Those  which  have 
retained  their  Independent  and  Individual  Sovereignty, 
especially  as  to  the  adjustment  of  their  external  relations 
with  other  Nations,  and  belong  to  a  system  of  Confederated 
States  only  for  purposes  of  domestic  and  internal  policy,  and 
of  mutual  assistance  and  defence  {  Staatenhund)  {b). 

But  the  Laws  of  this  Federal  Body  have  only  effect  and 
force  in  the  separate  members  of  the  system  through  the 
agency  and  application  of  the  particular  laws  and  jurisdiction 

(a)  Deutsches  Staats-  und  BundesrecJit  von  Zacharid,  erster  Theil, 
Kap.  i.  s.  21  {Gottingen,  1841):  "Von  dem  zusammengesetzten  Staate, 
der  Union,  und  dem  Yolkerrechtlichen  Staatenvereine." 

(6)  Zacharid,  ib.  B.  i.  Kap.  i.  s.  21.  The  other  class  is  aptly  desig- 
nated Bundesstaat. 
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of  each  individual  GoverDment ;  therefore,  as  far  as  Foreign 
Power  is  concerned,  these  Confederated  States  must  be  con- 
sidered as  individually  responsible  for  their  conduct,  and  as 
separate  Independent  States.  In  this  class  must  be  ranked 
the  existing  Germanic  Confederation. 

Secondly.  The  Federal  Union  may  be  so  adjusted  that 
the  management  of  the  external  relations  of  the  respective 
members  of  the  Union  be  absolutely  vested  in  a  Supreme 
Federal  Power. 
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CHAPTER  IV. 

GERMAN    CONFEDERATION    AND    EMPIRE. 

CII.  The  history  of  the  Germanic  Confederation  has 
had  an  important  bearing  on  the  general  system  of  Inter- 
national Law,  and  of  the  public  law  of  Europe.  It  has 
undergone  a  complete  revolution  since  the  first  publication 
of  this  volume.  Nevertheless  it  has  seemed  to  me  for 
various  reasons  expedient  to  add  to  rather  than  omit  what 
had  been  then  -Ra'itten. 

The  complete  study  of  this  subject  requires  a  division  of 
it  into  at  least  G.ye  epochs — 

1.  The  original  institution  of  the  Confederation. 

2.  The  remodelling  of  it  in  the  year  1806. 

3.  The  change  effected  by  the  Treaties  of  Vienna,  1815, 
1820. 

4.  The  entire  destruction  of  this  Confederation  by  Prussia, 
and  the  erection  of  a  new  Confederation  of  Northern  Ger- 
many in  1866. 

5.  Constitution  of  the  German  Empire,  April  16,  1871. 
cm.  (1)  The  ancient  Germanic  Empire  (a),  august  and 

venerable  for  many  reasons  to  the  student  of  International 
Jurisprudence  and  Public  Law,  was  virtually  destroyed  by 
Napoleon's  Confederation  of  the  Rhine,  and  must  be  con- 
sidered as  formally  extinguished  by  the  Act  (^)  of  Abdication 

(a)  Deutsches  Staats-  und  Bundesrecht,  Zacharid,  Band  i.  Kap.  ii.  "Die 
Zeit  des  Deutschen  Reichs."  Von  dem  Gesandtscliaftrechte  desDeutschen 
Bundes,  Miruss,  i.  p.  o23.      VatteJ,  ii.  p.  338,  s.  59. 

(h)  See  the  Act,  Martens'  Bee.  c?es  Tmites,  viii.  p.  498 ;  Jllieaton's 
History,  p.  70 ;  Hallam's  Middle  Ages,  vol.  ii.  c.  5 ;  Koch,  Histoire  des 
Traitis,  c.  i.  s.  1  (par  Schoell).     The  Germanic  Constitution,  and  still 
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of  the  Emperor  Francis,  in  August  1806.  (2)  By  this  Act 
the  Electors  were  absolved  from  their  duty  to  him  as  head 
of  the  Empire,  and  his  own  German  dominions  were  incor- 
porated into  the  Austrian  States,  over  which  he  henceforth 
ruled  as  Emperor  of  Austria. 

CIV.  The  Germanic  Confederation  is  to  be  distinguished 
from  those  confederated  States  which  have  indeed  an  Inde- 
pendent National  Government,  but  have  also  a  Central 
Federative  Government  which  conducts  the  International 
relations  of  the  Confederacy. 

The  deliberations  of  the  Germanic  Confederacy  were  con- 
ducted by  a  Diet,  which  sat  at  Frankfort-on-the-Main,  and 
was  the  established  organ  of  the  Confederacy,  and  the  perma- 
nent congress  of  the  plenipotentiaries  of  the  States  which 
were  members  of  it  (c). 

It  did  not  interfere  with  the  internal  arrangements  of  the 
individual  members  of  the  Confederacy,  except  in  so  far  as 
they  affected  the  general  interests  of  the  whole  body  ;  and 
each  of  these  members  communicated  directly,  and  not 
through  the  medium  of  a  central  Government,  with  the 
Governments  of  Foreign  Nations. 

CV.  (3)  The  Treaties  which  must  be  consulted  upon 
this  subject  are — The  Treaty  of  Vienna,  1815 — the  Annexes 
to  that  Treaty ;  the  Acte  final  (  Wiener  Schlussacte)  signed 
at  Vienna  May  15,  1820;  the  Loi  orgnnique,  which  settles 
the  military  constitution  of  the  Confederation ;  the  Act  of 
the  Diet  of  June  28,  1832,  and  of  October  30,  1834. 

By  the  fourth,  fifth,  and  sixth  articles  of  the  Act  which 
settled  the  Constitution  of  the  German  Confederation  at  the 
Congress  of  Vienna,  it  was  provided.  That,  in  the  Fede- 
rative Diet,  all  the  members  vote  by  their  plenipotentiaries, 
either  individually  or  collectively  : — 


more  the  Medieval  Councils  of  tlie  Ohurcli,  are  the  institutions  which 
have,  in  theory,  made  the  nearest  approach  which  perhaps  the  world  has 
ever  seen  to  an  Universal  International  Tribunal, 
(c)  Zacharid,  ib.  iii.  ss.  223,  11 ;  ss.  261,  1. 
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Austria  presides  over  the  Diet.  Each  State  has  a  right 
to  make  propositions,  under  limitations  as  to  time  fixed  by 
the  President.  Whenever  Fundamental  Laws  are  to  be 
proposed  or  altered,  when  Organic  Institutions  or  other 
arrangements  of  a  common  interest  are  to  be  adopted,  the 
Diet  resolves  itself  into  a  General  Assembly. 

CVI.  By  the  sixth  article  of  the  Treaty  of  Paris  (1814), 
it  was  stipulated  that  "  the  States  of  Germany  should  be 
"  independent,  and  united  by  a  Federal  League." 

By  the  Federal  Act  {d)  of  1815,  the  possessions  of  those 
Sovereigns  and  Free  Towns  '^  which  had  anciently  apper- 
''  tained  to  the  German  Empire "  were  anew  incorporated 
into  a  League,  entitled  "  The  German  Confederation  "(e). 

By  the  eleventh  article  of  the  Annexe  to  the  Treaty,  it 
was  provided,  that — 

"(Art  11.)  The  States  of  the  Confederation  bind  them- 
"  selves  to  defend,  not  only  the  whole  of  Germany,  but  also 
"  each  individual  State  of  the  Union,  in  case  it  should  be 
"  attacked,  and  mutually  guarantee  all  their  possessions  in- 
"  eluded  in  this  Union. 

"  When  war  is  declared  by  the  Confederation,  no  member 
"  can  engage  in  separate  negotiations  with  the  enemy,  nor 
"  make  peace,  or  a  truce,  without  the  consent  of  the  others. 

"  The  members  of  the  Confederation,  whilst  reserving  to 
"  themselves  the  right  of  forming  alliances,  bind  themselves 
"  not  to  contract  any  engagement  which  shall  be  directed 
"  against  the  security  of  the  Confederation,  or  of  the  indi- 
"  vidual  States  of  which  it  is  composed  (/). 

"  The  Confederated  States  bind  themselves  not  to  make 
"  war  against  each  other  under  any  pretext,  and  not  to  pro- 
"  secute  their  controversies  by  force  of  arms,  but  to  submit 
"  them  to  the  Diet,  which  shall  endeavour  to  mediate  through 
"  the  medium  of  a  Commission  ;  and  if  this  fail,  and  a  judicial 


{d)  See  Annexe  9  of  the  Final  Act  of  tlie  Congress  of  Vienna. 

(e)  Martens,  Nouv,  Rec.  ii.  p.  616. 

(/)  This  clause  is  not  in  the  body  of  the  Treaty  ;  see  s.  G3. 
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"  sentence  be  necessary,  it  shall  be  obtained  by  an  Austregal 
"  Tribunal  {Austregal  Instanz)  properly  constituted,  from 
"  which  there  shall  be  no  appeal  "  (^). 

The  Act  of  1815,  so  incorporated  in  the  Treaty  of  Vienna, 
was  completed  by  the  First  Act  of  1820  (May  15).  This 
Act  contains  the  following  articles  as  to  their  Mutual  Inter- 
national relations  {h):  — 

"  Art.  1.  The  Germanic  Confederation  is  an  International 
"  union  (volkerrechtlicher  Yerein)  of  sovereign  princes  and 
"  free  cities  of  Germany,  for  the  preservation  of  the  inde- 
"  pendence  and  inviolability  of  the  States  comprised  in  the 
"  Confederation,  and  for  the  maintenance  of  the  internal  and 
*'  external  security  of  Germany. 

"  Art.  2.  This  union  is,  in  its  relations,  a  self-subsisting 
"  Association  of  States,  mutually  independent  of  one  another, 
"  with  equal  reciprocal  rights  and  obligations ;  but,  in  its 
"  external  relations,  a  collective  power  combined  in  political 
"  unity. 

"  Art.  3.  The  extent  and  limits  which  the  Confederation 
"  has  marked  out  for  its  operation  are  defined  by  the  Federal 
''^  Act,  which  is  the  original  compact  and  first  groundwork  of 
"  this  union :  whilst  it  announces  the  object  of  the  Confede- 
"  ration,  it  provides  and  determines  at  the  same  time  its 
"  powers  and  obligations. 

"  Art.  4.  The  power  of  developing  and  perfecting  the 
"  Federal  Act,  so  far  as  the  completion  of  the  object  therein 
"  set  forth  may  require,  belongs  to  the  assembly  of  the  mem- 
"  bers  of  the  Confederation.  The  resolutions,  however,  to 
"  be  adopted  for  this  purpose  may  not  contravene  the  spirit 
"  of  the  Federal  Act,  nor  deviate  from  the  fundamental 
"  character  of  the  Confederation." 

CVII.  The  following  articles  respect  the  International 
relations  of  the  Confederation  with  other  States,  both  with 


{g)  Annexe  to  the  Treaty,  De  M.  et  de  C.  i.  p.  145. 
(h)  Confederation   Germanique. — De  Martens   et   de   Cussy,  Rec.   de 
Traites,  &c.  vol.  iii.  pp.  463,  464.     Wheaton's  History,  p.  445. 
VOL.  I.  M 
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respect  to  its  corporate  capacity,  and  with  respect  to  the  in- 
dividual members  under  its  protection.  And,  first,  it  should 
be  observed,  that  by  the  fiftieth  article  of  the  Acfe  final 
{Wiener  ScMussacte)  of  1820,  it  is  provided: 

"  That,  Y/ith  respect  to  Foreign  Affairs  in  general,  it  is 
the  duty  of  the  Diet — 

"1.  As  the  organ  of  the  Confederation,  to  watch  over 

^^  the  maintenance  of  peace  and  amicable  relations 

*^  with  Foreign  States. 

"2.   To  receive  the  Envoys  accredited  by  Foreign  States 

^^  to  the  Confederation,  and  to  nominate,  if  it  should 

"  be  thought   necessary^   Ministers  to  represent  the 

"  Confederation  at  Foreign  Courts. 

"3.   To  conduct,  when  it  may  be  necessary,  negotiations, 

"  and  conclude  treaties  on  behalf  of  the  Confedera- 

"  tion. 

"^  4.  To   interpose   with  Foreign  States  good  offices  on 

"  behalf  of  those  members  of  the  Confederation  who 

"  desire  them,  and  to  employ  the  same  agency  with 

"  the  separate  States,  members  of  the  Confederation, 

'*  on  behalf  of  Foreign  Governments  who   ask  for 

"  such  intervention." 

By  the  thirty-fifth  article  it  is  declared,  that  "  the  Ger- 

'^  manic  Confederation  has  the  right,  as  a  collective  body, 

"  to  declare  war,  make  peace,  and  contract  alliances,  and 

'^  negotiate  treaties  of  every  kind  ;  nevertheless,  according 

"  to  the  object  of  its  institution,  as  declared  in  the  second 

'^  article  of  the  Federal  Act,  the  Confederation  can  only 

"  exercise  these  rights  for  its  own  defence,  for  the  mainten- 

"  ance  of  the  external  security  of  Germany,  and  the  inde- 

"  pendence  and  inviolability  of  each  of  the  States  of  which 

^^  it  is  composed. 

"  Art.  36.  The  Confederated  States  having  engaged,  by 
"  the  eleventh  article  of  the  Federal  Act,  to  defend  against 
"  every  attack  Germany  in  its  entire  extent,  and  each  of  its 
"  Co-States  in  particular,  and  reciprocally  to  guarantee  the 
"  integrity  of  their  possessions,  comprised  in  the  union,  no 
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"  one  of  the  Confederated  States  can  be  injured  by  a  Foreign 
"  Power,  without  at  the  same  time,  and  in  the  same  degree, 
^^  affecting  the  entire  Confederation. 

"  On  the  other  hand,  the  Confederated  States  bind  them- 
"  selves  not  to  give  cause  for  any  provocation  on  the  part  of 
"  Foreign  Powers,  or  to  exercise  any  towards  them.  In  case 
"  any  Foreign  State  shall  make  a  well-grounded  complaint 
"  to  the  Diet  of  an  alleged  wrong  committed  on  the  part  of 
"  any  member  of  the  Confederation,  the  Diet  shall  require 
"  such  member  to  make  prompt  and  satisfactory  reparation, 
"  and  take  other  necessary  measures  to  prevent  the  disturb- 
"  ance  of  the  public  peace. 

"  Art.  37.  Where  differences  arise  between  a  Foreign 
"  Power  and  any  State  of  the  Confederation,  and  the  inter- 
"  vention  of  the  Diet  is  claimed  by  the  latter,  that  body  shall 
"  examine  the  origin  of  the  controversy,  and  the  real  state  of 
"  the  question.  If  it  results  from  this  examination  that  such 
"  State  has  not  a  just  cause  of  complaint,  the  Diet  shall 
"  engage  such  State,  by  the  most  earnest  representations,  to 
"  desist  from  its  pretensions,  shall  refuse  its  intervention, 
"  and,  in  case  of  necessity,  take  all  proper  means  for  pre- 
"  serving  peace.  Should  the  examination  prove  the  contrary, 
'^  the  Diet  shall  employ  its  good  offices  in  the  most  efficacious 
"  manner,  in  order  to  secure  to  the  complaining  party  com- 
'^  plete  satisfaction  and  security. 

"  Art.  38.  Where  notice  received  from  any  member  of 
"  the  Confederation,  or  other  authentic  information,  renders 
"  it  probable  that  any  of  its  States,  or  the  entire  Confede- 
'^  ration,  are  menaced  with  a  hostile  attack,  the  Diet  shall 
"  examine  into  and  pronounce  without  delay  upon  the  ques- 
"  tion  whether  such  danger  really  exists  ;  and  if  determined 
"  in  the  affirmative,  shall  adopt  the  necessary  measures  of 
"  defence. 

"  This  resolution  and  the  consequent  measures  are  deter- 
"  mined  in  the  Permanent  Council  by  a  plurality  of  votes. 

"  Art.  39.  When  the  territory  of  the  Confederation  is 
"  actually  invaded  by  a  Foreign  Power,  the  state  of  war  is 

M   2 
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"  established  by  the  fact  of  invasion ;  and  whatever  may  be 
"  the  ultimate  decision  of  the  Diet,  measures  of  defence,  pro- 
'^  portioned  to  the  extent  of  the  danger,  are  to  be  imme- 
"  diately  adopted. 

"  Art.  40.  In  case  the  Confederation  is  obliged  to  declare 
"  war  in  form,  this  declaration  must  proceed  from  the 
"  general  assembly  determining  by  a  majority  of  two-thirds 
"  of  the  votes. 

"  Art.  41.  The  resolution  of  the  Permanent  Council  de- 
"  daring  the  reality  of  the  danger  of  a  hostile  attack  renders 
"  it  the  duty  of  all  the  Confederated  States  to  contribute  to 
"  the  measures  of  defence  ordained  by  the  Diet.  In  like 
'^  manner,  the  declaration  of  war,  pronounced  in  the  general 
"  assembly  of  the  Diet,  constitutes  all  the  Confederated 
"  States  active  parties  to  the  common  war. 

"  Art.  42.  If  the  previous  question  concerning  the  exist- 
"  ence  of  the  danger  is  decided  in  the  negative  by  a  majority 
"  of  votes,  those  of  the  Confederated  States  who  do  not  con- 
"  cur  in  the  decision  of  the  majority,  preserve  the  right  of 
"  concerting  between  themselves  measures  of  common  de- 
"  fence. 

"  Art.  43.  Where  the  danger  and  the  necessary  measures 
"  of  defence  are  restricted  to  certain  States  only  of  the  Con- 
"  federation,  and  either  of  the  litigating  parties  demands  the 
"  mediation  of  the  Diet,  the  latter  body  maj^  if  it  deems  the 
'^  proposition  consistent  with  the  actual  state  of  things,  and 
"  with  its  own  position,  and  if  the  other  party  consents, 
"  accept  the  mediation ;  provided  that  no  prejudice  shall  re- 
"  suit  to  the  prosecution  of  the  general  measures  for  the 
"  security  of  the  territory  of  the  Confederation,  and  still  less 
"  any  delay  in  the  execution  of  those  already  adopted  for 
"  that  purpose. 

*'  Art.  44.  War  being  declared,  each  Confederated  State 
"  is  at  liberty  to  furnish  for  the  common  defence  a  greater 
"  amount  of  forces  than  is  required  as  its  legal  contingent ; 
"  but  this  augmentation  shall  not  form  the  ground  of  any 
**  claim  for  indemnity  against  the  Confederation. 
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"  Art.  45.  Where  in  case  of  war  between  Foreign  Powers, 
^  or  other  circumstances,  there  is  reason  to  apprehend  a  vio- 
^  lation  of  the  neutral  territory  of  the  Confederation,  the  Diet 

*  shall  adopt  without  delay,  in  the  Permanent  Council,  such 
'  extraordinary  measures  as  it  may  deem  necessary  to  main- 

*  tain  this  neutrality. 

"  Art.  46.  Where  a  Confederated  State,  having  posses- 

*  sions  without  the  limit  of  the  Confederation,  undertakes  a 
'  war  in  its  character  of  a  European  Power,  the  Confedera- 
'  tion,  whose  relations  and  obligations  are  unaffected  by 
'  such  w^ar,  remains  a  stranger  thereto. 

"  Art.  47.  Where  such  State  finds  itself  menaced,  or  at- 

*  tacked,  in  its  possessions  not  included  in  the  Confedera- 
'  tion,  the  latter  is  not  bound  to  adopt  defensive  measures, 
^  or  to  take  any  active  part  in  the  war,  until  the  Diet  has 

*  recognized  in  the  Permanent  Council,  by  a  plurality  of 
'  votes,  the  existence  of  a  danger  threatening  the  territory  of 
'  the  Confederation.  In  this  last  case,  all  the  provisions  of 
^  the  preceding  articles  are  equally  applicable. 

"  Art.  48.  The  provision  of  the  Federal  Act,  according  to 
^  which,  when  war  is  declared  by  the  Confederation,  none  of 
'  its  members  can  commence  separate  negotiations  with  the 
'  enemy,  nor  sign  a  treaty  of  peace  or  armistice,  is  equally 
'  applicable  to  all  the  Confederated  States,  whether  they 
'  possess  or  not  dominions  without  the  territories  of  the  Con- 
'  federation. 

"  Art.  49.  In  case  of  negotiations  for  the  conclusion  of 
'  a  peace  or  armistice,  the  Diet  shall  confide  the  special 
'  direction  thereof  to  a  select  committee  named  by  that 
'  body,  and  shall  appoint  plenipotentiaries  to  conduct  the 
'  negotiations  according  to  instructions,  with  which  they 
'  shall  be  furnished.  The  acceptance  and  confirmation  of  a 
^  treaty  of  peace  can  only  be  pronounced  in  the  general 
'  assembly  "  (z). 

(^■)  Martens,  NouveauRecueil,  torn.  v.  pp.  467-501 ;  De  M.  etch  C.  i.  p. 
463  ;  Wheat  on' s  Law  of  Nations,  pp.  457-460  ;  Relations  of  the  Duchies 
of  Schleswig  and  Holstein, — Tiviss,  p.  Ill  ;  Zachar.  ib.  Ill,  s.  261. 
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CVIII.  The  ^Federal  Constitution  was  modified  by  a 
decree  of  the  Diet  at  Frankfort  (October  30)  1832,  and 
still  further  by  an  Act  of  1834  ;  but  these  modifications, 
whether  desirable  or  not,  were  pronounced  by  the  British 
Minister  for  Foreign  Affairs  to  involve  no  point  which  con- 
cerned the  foreign  relations  of  the  different  States  with  other 
States,  and,  therefore,  not  to  found  any  just  ground  for  their 
interference  {j).  But  in  1834  the  British  Minister  at  the 
Germanic  Diet  protested  against  the  occupation  of  Frankfort 
by  Austrian  and  Russian  troops  as  a  violation  of  the  Treaty 
of  Vienna,  and  said, "  The  Germanic  Confederation  has  been 
"  created  by  the  Treaty  of  Vienna ;  and,  as  to  its  relations 
"  with  other  States,  the  rights  of  the  Confederation,  its 
"  powers,  and  its  obligations,  are  to  be  sought  for  in  the 
"  Stipulations  alone  "  {k). 

It  would  not  be  within  the  limits  of  this  work  to  describe 
the  various  attemps  made  to  remodel  the  Germanic  Con- 
federation, extending  from  the  month  of  February  1848  to 
May  15,  1851.  The  end  of  the  revolutionary  agitation 
which  distracted  Germany  during  this  period  was  the  restora- 
tion of  the  Frankfort  Diet  as  it  had  existed  since  1815  {}). 

CIX.  From  what  has  been  already  stated,  and  up  to  this 
epoch,  the  following  propositions  appear  to  be  legitimately 
deduced : — 

First.  That  the  Germanic  Confederation  maintained  with 
those  who  were  members  of  that  league  relations  of  a  special 
International  character,  resting  entirely  upon  the  Federal 
Act  of  1815,  and  further  explained  by  that  of  1820,  as  their 
sole  foundation ;  but  that  all  the  members  of  this  league  were 

(,y )  Wheaton's  History,  460,  468,  470,  472,  483.  Mr.  Buhvers  Speech 
in  the  House  of  Commons,  August  2,  1832 ;  and  Lord  Pahnerstov! s 
Reply. — HansarcPs  Parliamentary  Debates  (third  series),  vol.  xiv.  pp. 
1020-1049. 

{k)  Zacharid,  ib.  B.  iii.  Kap.  iii.  s.  256 :  "  Streitigkeiten  liber  Aus- 
legung  imd  Anwendimg  der  Verfassung."' — Bundesschiedsgericht  von 
1834.  The  Relation  of  Schlesivig  and  Holstein,  by  Dr.  Tioiss,  p.  119  ;  1 
Wlieaton,  Elem,  p.  65. 

(/)  Annual  Register,  yoI.  xciii.  p.  277. 
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governed  in  their  relations  with  other  Independent  States  by 
the  general  International  Law. 

Secondly.  That  the  mutual  rights  and  duties  of  the  mem- 
bers of  this  Confederation  were  wholly  distinct  from  those 
which  existed  between  them  and  other  States,  not  members 
of  the  Confederation. 

Thirdly.  That  the  operation  of  the  duties  and  rights 
growing  out  of  the  constitution  of  the  Confederation  was  not 
only  exclusively  confined  to  the  Independent  Sovereigns 
who  were  members  of  it,  but  also  to  the  territories  which 
belonged  to  them,  by  virtue  of  which  they  were  originally 
incorporated  into  the  Germanic  Empire  (m). 

Fourthly.  That  the  admission  of  new  States,  not  being 
German,  into  the  Confederation,  or  the  admission  of  States 
not  sovereignties,  would  have  conflicted  with  the  principle  and 
the  objects  of  the  Confederation  {n). 

If  these  propositions  be  sound  in  point  of  law  and  reason, 
it  follows  that  neither  territories  belonging  to  these  sovereigns 
at  that  time,  nor  subsequently  acquired  territories,  could  have 
been  engrafted  into  this  Confederation  without  the  consent  of 
other  nations,  especially  of  those  who  were  parties  to  the 
Treaty  of  Vienna. 

ex.  The  events  of  our  own  day  have  called  for  very 
important  practical  applications  of  these  principles :  first,  in 
the  case  of  the  Duchies  of  Schleswig  and  Holstein  (o),  as  to 
the  relation  in  which  they  stood  to  the  Crown  of  Denmark 
on  the  one  hand,  and  to  the  Germanic  Confederation  on  the 
other :  Schleswig  having  been  a  fief  of  the  Danish  Crown 
from  the  period  of  its  first  creation  as  a  Duchy  up  to  the  year 
1658,  and  having  since  that  time  been  annexed  to  the  Gottorp 
Duchy,  and  having  been  afterwards  re-annexed  with  Gottorp 

(m)  Zacharid,  ib.  Band  iii.  s.  219 :  "  Begriff  imd  Zweclr  des  Deutschen 
Bimdes." 

(w)  Zacharid,  ib.  s.  222. 

(o)  The  Relations  of  the  Duchies  of  Sehlesioig  and  Holstein  to  the 
Crown  of  Denmark  and  the  Germanic  Confederation,  by  Dr.  Tiviss, 
chap.  V.  p.  103. 
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to  Denmark,  and  never  having  been  directly  connected  with 
the  German  Empire  ;  Holstein,  on  the  contrary,  having  been 
a  German  fief. 

Those  who  argued  for  the  German  side  (as  it  was  called) 
of  the  question,  contended,  that  because  the  King  of  Den- 
mark was  subject,  as  Duke  of  Holstein,  to  the  laws  of  the 
Confederation  with  respect  to  that  Duchy,  therefore  his 
Duchy  of  Schleswig  was  also  subject  to  the  same  condition. 
It  was  answered  irresistibly,  it  would  seem,  so  far  as  justice, 
practice,  and  the  reason  of  thing  are  concerned,  that  it 
might  as  well  be  said  that  his  province  of  Jutland  was  subject 
to  the  Confederation  ;  that  the  King  of  Holland,  by  reason 
of  his  Duchy  of  Luxemburg,  had  not  subjected  Belgium  to 
the  Confederation;  and  that  the  members  of  it  had  not  pre- 
tended to  interfere  as  to  the  separation  of  Belgium  from 
Holland,  though  they  had  done  so  as  to  the  arrangements 
with  respect  to  the  Duchy  of  Luxemburg.  On  the  establish- 
ment of  the  Kingdom  of  Belgium,  Luxemburg  was  divided, 
half  being  given  to  Belgium,  and  half  remaining  to  Holland ; 
the  German  Confederation  being  at  first  compensated  by 
the  admission  into  its  membership  of  the  newly-created  Duchy 
of  Limburg  (p).  Another  case  which  gave  rise  to  a  discus- 
sion as  to  the  practical  application  of  the  principles  of  the 
German  Confederation  was  the  alleged  attempt  or  desire  of 
Austria  to  incorporate  her  Hungarian,  Croatian,  and  Italian 
dominions  into  the  German  Confederation ;  to  which  attempt 
the  Powers  who  guaranteed  the  Treaty  of  Vienna  had  an 
unquestionable  right  to  refuse  their  consent,  and  which  right 
they  might  hold  themselves  bound  by  their  obligations,  both 
with  respect  to  themselves  and  to  the  general  peace  of  the 
world,  to  exert  (q). 

CXI.  (4)  We  have  now  arrived  at  the  penultimate  re- 
solution  of  the   Germanic  Confederation.      In  its  relation 

ip)  Zacharid,  ib.  s.  221,  II.  D. 

{q)  See  the  note  on  this  subject  of  the  French  and  English  to  the 
Austrian  Government  in  the  Appendix  to  the  second  volume  of  the 
Annuaire,  1852-3,  by  the  editors  of  the  Revue  des  Deux  Mondes. 
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to  Foreign  States,  it  had  been  of  little  practical  importance 
since  the  Treaty  of  Vienna.  This  was  owing  to  the  constant 
rivalry  between  the  two  greatest  members  of  it,  Austria  and 
Prussia — a  rivalry  which  was  terminated  in  1866,  in  a  manner 
which  had  not  been  foreseen  or  expected  by  the  European 
Powers,  although  the  outbreak  of  democracy,  in  the  years 
1848  and  1849,  had  ended  in  greatly  strengthening  the 
power  and  authority  of  Prussia.  In  1863  the  Emperor  of 
Austria  convened  the  German  Sovereigns  at  Frankfort  to 
consider  the  form  of  the  Federal  Union.  Prussia  refused 
to  take  any  part  in  this  convention,  and  at  that  time  pro- 
bably began  to  prepare,  in  secret,  the  first  steps  for  obtaining 
the  supremacy  for  herself  over  the  German  Confederacy, 
and  for  excluding  Austria  from  all  future  participation 
therein.  After  the  death  of  the  King  of  Denmark,  the 
claims  of  the  German  people  with  respect  to  the  Duchies 
of  Holstein  and  Schleswig  ought  to  have  been  enforced,  if 
they  were  founded  upon  justice,  by  the  intervention  (r)  of 
the  Diet ;  but  Austria  was  induced  by  Prussia,  under  the 
pretext  of  restraining  democracy,  to  participate  with  her  in 
the  invasion  of  Denmark.  From  that  moment,  Prussia  saw 
her  way  to  expel  Austria  from  the  supremacy  in  Germany, 
which  she  intended  to  obtain  for  herself. 

In  1864  "  much-wronged  Denmark  "  (5),  left  alone  without 
allies,  was  compelled,  by  the  overwhelming  military  forces  of 
Austria  and  Prussia,  to  cede  to  them  the  Duchies  of  Schles- 
wig, Holstein,  and  Lauenburg  (if). 

A  dispute  rapidly  arose  between  Austria  and  Prussia  with 
respect  to  the  right  of  succession  to  the  Duchies  of  Schleswig 
and  Holstein.  This  right  they  had  both  previously  recog- 
nized as  being  vested  in  the  hereditary  Prince  of  Augus- 
tenburg.  Prussia  soon  showed  the  determination,  which  she 
afterwards  executed,  of  annexing  to  her  OAvn  territories  the 

(r)  By  what  was  technically  termed  "  a  Federal  execution." 
(s)  Si?'  A.  Malet,  Overthrow  of  the   Germanic   Confederation,  p.  385 ; 
see  also  p.  29, 

if)  See  Article  iii.  Treaty  of  Vienna,  Oct.  30,  1864. 
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Elbe  Duchies.  The  other  Powers  of  Europe  did  not  inter- 
fere, otherwise  than  by  diplomatic  remonstrance,  to  maintain 
the  public  law  of  Europe,  as  contained  in  the  Treaties  of 
1815  upon  this  question.  The  Diet  attempted  to  intervene, 
but  Prussia  denied  its  competence,  and  refused  to  be  bound 
by  its  jurisdiction.  On  August  14,  1865,  the  Treaty  of 
Gastein  embodied  a  sort  of  compromise  between  Austria 
and  Prussia,  whereby  the  former  was  to  take  Holstein  and 
the  latter  Schleswig.  But  this  treaty  did  not  avail  to  pre- 
vent an  open  breach  between  these  two  Great  Powers,  which 
shortly  afterwards  took  place.  The  Diet  again,  in  vain, 
attempted  to  intervene.  Prussia  allied  herself  with  Italy, 
and  a  war  with  Austria  ensued.  In  this  war  the  Diet  en- 
deavoured to  support  its  rights,  by  bringing  into  the  field 
an  army  composed  of  the  troops  of  divers  Federal  States. 
Bavaria,  Hanover,  and  Saxony  became  the  allies  of  Austria. 
The  result  is  well  known.  Prussia,  by  her  superior  military 
organization,  and  the  important  aid  of  Italy,  obtained,  in 
1866,  a  complete  victory  over  her  rival.  The  Treaty  of 
Prague  was  signed  on  August  23,  1866,  between  the 
two  Powers,  the  exact  contents  of  which,  so  far  as  they 
affect  the  present  question,  have  been  already  mentioned ; 
but  I  will  state  here  the  general  conclusion,  in  the  language 
of  the  most  recent,  and  certainly  not  the  least  competent, 
historian  of  the  Germanic  Confederation : — 

"  The  peace  agreed  on  at  Nicolausberg  was  signed  at 
^^  Prague,  and  ratified  on  July  30.  The  dissolution  of 
^^  the  Germanic  Confederation  was  thereby  recognized,  and 
•^^  Austria,  engaging  to  abstain  from  all  interference  in 
"  the  reconstruction  of  Germany,  gave  her  assent  before- 
"  hand  to  all  such  territorial  changes  as  Prussia  saw  fit  to 
"  make,  on  the  sole  condition  that  Saxony  should  remain 
"  intact.  Austria  likewise  ceded  all  pretensions  to  condo- 
"  minate  right  with  Prussia  in  the  Elbe  Duchies,  stipulating, 
"  however,  that  North  Schleswig  should  be  entitled  to  vote 
"  upon  the  question  of  eventual  re-union  with  Denmark. 

"  Saxony  it  was  decided  should  be  united  to  the  North 
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"  German  Confederation ;  and  special  arrangements  as  to 
"  the  army,  the  police,  and  post-office  were  made  with  that 
"  Government,  which  left  King  John  few  remains  of  inde- 
*^  pendence  or  royal  prerogative,  excepting  the  right  of 
"  imposing  taxes  on  his  subjects. 

"  Prussia  took  possession  of  Hanover,  Electoral  Hesse, 
*'  Nassau,  and  the  formerly  free  city  of  Frankfort-on- 
"  Main,  as  well  as  of  Schleswig  and  Holstein,  besides  the 
'^  territorial  cessions  made  by  Bavaria  and  Grand-Ducal 
"  Hesse,  in  full  sovereignty ;  and  here  it  may  be  remarked 
"  that,  in  spite  of  many  remonstrances,  the  article  of  the 
"  Treaty  of  Prague  relating  to  the  vote  of  North  Schleswig 
"  for  re-union  with  Denmark  remains  to  this  day  "  (the  author 
writes  in  1870)  "  unexecuted  "  (i/). 

Since  the  author  wrote  these  remarks,  and  in  the  present 
year  (1879),  this  article  has  been  abrogated  by  a  convention 
between  the  two  Powers. 

Germany  next  presented  a  new  International  aspect  to 
Foreign  States — a  North  German  Confederation,  diplomati- 
cally represented  as  such,  but  really  under  the  absolute 
control  of  Prussia ;  and  Southern  States,  not  formed  as  yet 
into  a  South  German  Confederation,  but  of  which  Austria 
was  the  most  powerful  State. 

With  respect  to  Northern  Germany,  a  treaty  of  con- 
federation was  entered  into  between  the  Governments  of 
Prussia,  Saxe- Weimar,  Oldenburg,  Brunswick,  Saxe- 
Altenburg,  Saxe-Coburg-Gotha,  Anhalt,  Schwarzburg- 
Sondershausen,  Schwarzburg-Budolstadt,  Waldeck,  Keuss 
(of  the  younger  line),  Schaumburg-Lippe,  Lippe,  Liibeck, 
Bremen,  and  Hamburg.  By  this  treaty  it  was  agreed 
that  a  confederate  constitution  should  be  adopted  by  a 
German  Parliament,  and  the  troops  of  the  confederates 
were  to  be  under  the  supreme  command  of  the  King  of 
Prussia.     They  mutually  agreed  to  maintain  "  the   inde- 

(w)  The  Overthroio  of  the  Germanic  Confederation  by  Prussia  in  1866, 
p.  380,  by  Sir  Alexander  Malet,  late  H.M.  Envoy  Extraordinary  and 
Minister  Plenipotentiary  at  Frankfort. 
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"  pendence  and  integrity  "  of  the  contracting  States,  and 
guaranteed  the  defence  of  their  territories  (x). 

The  enormous  military  preponderance  which  Prussia  thus 
obtained,  not  only  in  Germany,  but  in  Europe,  and  the 
complete  disturbance  of  the  previously  existing  balance  of 
power,  are  obvious  and  indisputable  facts ;  but  the  matter 
did  not  rest  here,  for  in  1867  it  was  discovered  that  she 
had  concluded  a  secret  treaty,  identical  in  its  provisions, 
with  the  four  States  of  Bavaria,  Wilrtemberg,  Baden,  and 
Hesse-Darmstadt.  It  was,  in  its  fullest  sense,  an  offensive 
and  defensive  alliance  with  each  of  them,  with  the  peculiar 
feature  of  placing  the  whole  military  force  of  each  State 
under  the  orders  of  the  King  of  Prussia  in  case  of  war.  (z/). 
The  formidable  use  which  could  be  made  of  this  treaty  was 
speedily  shown  in  the  war  which  broke  out  between  Prussia 
and  France  in  1870. 

An  important  though  unexpected  result  of  this  war  was 
the  complete  blending  of  the  Northern  and  Southern  States 
of  Germany.  The  Southern  States  joined  in  the  war  against 
France,  and  in  November  1870,  following  the  lead  of  Baden 
and  Hesse,  they  all  became  members  of  the  German  Con- 
federation. 

Not  long  after  this  event  the  King  of  Bavaria  urged  the 
King  of  Prussia  to  re-establish  the  German  Empire.  The 
North  German  Bund  took  cognizance  of  the  matter,  and 
resolved  that  the  Empire  should  be  restored,  and  the  King 
of  Prussia  declared  hereditary  Emperor  of  Germany.  The 
King  accepted  the  proffered  dignity  and  was  proclaimed 
Emperor  at  Versailles  whilst  prosecuting  the  war  against 
France. 

The  present  Constitution  of  the  German  Empire  was 
promulgated  at  Berlin  on  April  16,  1871,  the  principal 
features  of  which  are  as  follows  : — 


(a;)  Ann.  JRey.  1866,  p.  247.     See  also  Ann.  Reg.  1868,  p.  220. 
iy)  See  Sir  Alexander  Malet's  Overthrow  of  the  Germanic  Confedera- 
tion, pp.  376-7. 
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Constitution  of  the  German  Empire  (z). 

CXIa.  "  The  King  of  Prussia,  in  the  name  of  the  North 
"  German  Confederation ;  the  Kings  of  Bavaria  and  Wiir- 
"  temberg ;  the  Grand  Duke  of  Baden,  and  the  Grand 
"  Duke  of  Hesse  for  those  parts  of  the  Grand  Duchy  of 
"  Hesse  which  are  south  of  the  river  Main  :  conclude  an 
"  everlasting  Confederation  for  the  protection  of  the  terri- 
"  tory  of  the  Confederation  and  the  rights  thereof,  as  well 
"  as  to  care  for  the  welfare  of  the  German  people." 

This  Confederation  will  bear  the  name  *  German  Empire ' 
and  is  to  have  the  following  Constitution  : — 

"I.  Territory  of  the  Confederation. 

"  Art.  I.  The  territory  of  the  Confederation  is  com- 
"  posed  of  the  States  of  Prussia  with  Lauenburg,  Bavaria, 
"  Saxony,  Wiirtemberg,  Baden,  Hesse,  Mecklenburg- 
"  Schwerin,  Saxe-Weimar,  Mecklenburg- Strelitz,  Olden- 
"  burg,  Brunswick,  Saxe-Meiningen,  Saxe-Altenburg,  Saxe- 
"  Coburg-Gotha,  Anhalt,  Schwarzburg-Rudolstadt,  Schwarz- 
"  burg-Sondershausen,  Waldeck,  Reuss  (elder  line),  Beuss 
'^  (younger  line),  Schaumburg-Lippe,  Lippe,  Lubeck,  Bre- 
"  men,  and  Hamburg. 

"  II.  Legislation  of  the  Empire. 

"  Art.  II.  Within  this  Confederate  territory  the  Empire 
"  exercises  the  right  of  legislation  according  to  the  tenor 
"  of  this  Constitution,  and  with  the  effect  that  the  Im- 
"  perial  laws  take  precedence  of  the  laws  of  the  States. 
"  The  Imperial  laws  receive  their  binding  power  by  their 
'^  publication  in  the  name  of  the  Empire,  which  takes  place 
"  by  means  of  an  Imperial  Law  Gazette.  If  the  date  of 
"  its  first  coming  into  force  is  not  otherwise  fixed  in  the 
"  published  law,  it  comes  into  force  on  the  fourteenth  day 
"  after  the   close   of  the   day   on  which   the  part   of  the 


(s)  Hertslet's   Map  of  Europe  hy   Treaty,  vol.    iii.    p.    1931    et  seq. 
April  16,  1871,  Berlin.  •  ^ 


174  INTEENATIONAL    LAAV. 

"  Imperial  Law  Gazette  which  contains  it  is  published  at 
"  Berlin. 

"  Art.  III.  For  entire  Germany  one  common  natio- 
^^  nality  exists,  with  the  effect  that  every  person  (subject, 
"  state-citizen)  belonging  to  any  one  of  the  Confederated 
"  States  is  to  be  treated  in  every  other  of  the  Confederated 
"  States  as  a  born  native,  and  accordingly  must  be  per- 
"  mitted  to  have  a  fixed  dwelling,  to  trade,  to  be  appointed 
"  to  public  offices,  to  acquire  real-estate  property,  to  obtain 
"  the  rights  of  a  state-citizen,  and  to  enjoy  all  other  civil 
"  rights  under  the  same  presuppositions  as  the  natives,  and 
"  likewise  is  to  be  treated  equally  with  regard  to  legal  prose- 
"  cution  or  legal  protection. 

"  No  German  may  be  restricted  from  the  exercise  of  this 
"  right  by  the  authority  of  his  own  State,  or  by  the  authority 
"  of  any  of  the  other  Confederated  States. 

"  Those  regulations  which  have  reference  to  the  care  of 
"  the  poor,  and  their  admission  into  local  parishes,  are  not 
"  affected  by  the  principles  set  down  in  the  first  paragraph. 

"  Until  further  notice  .the  treaties  likewise  remain  in 
"force  which  have  been  entered  into  by  the  particular 
'^'^  States  of  the  Confederation  regarding  the  reception  of  per- 
"  sons  expelled,  the  care  of  sick  persons  and  the  burial  of 
"  deceased  persons  belonging  to  the  States. 

''  What  is  needful  for  the  fulfilment  of  military  duty  in 
"  regard  to  the  native  country  will  be  ordered  by  the  way 
"  of  Imperial  legislation. 

"  Every  German  has  the  same  claim  to  the  protection  of 
"  the  Empire  with  regard  to  foreign  nations. 

"  Art.  IV.  The  following  affairs  are  subject  to  the 
"  superintendence  and  legislation  of  the  Empire. 

"  1.  The  regulations  as  to  freedom  of  translocation, 
"  domicile,  and  settlement  affairs,  right  of  citizenship,  pass- 
"  port  and  police  regulations  for  strangers,  and  as  to  trans- 
"  acting  business,  including  insurance  affairs,  in  so  far  as 
"  these  objects  are  not  already  provided  for  by  Article  III. 
"  of  this  Constitution.     In  Bavaria,  however,  the  domicile 
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"  and  settlement  affairs,  and  likewise  the  affairs  of  coloniza- 
"  tion  and  emigration  to  foreign  countries,  are  herefrom  ex- 
"  eluded. 

"  2.  The  Customs  and  Commercial  legislation  and  the 
"  taxes  which  are  to  be  applied  to  the  requirements  of  the 
"  Empire. 

"  3.  The  regulation  of  the  system  of  the  coinage,  weights 
"  and  measures,  likewise  the  establishment  of  the  principles 
"  for  the  issue  of  funded  and  unfunded  paper  money. 
"  4.  The  general  regulations  as  to  banking. 
"  5.  The  granting  of  patents  for  inventions. 
"  6i  The  protection  of  intellectual  property. 
"  7.  The  organization  of  the  common  protection  of  Ger- 
'^  man  commerce  in  foreign  countries,  of   German  vessels 
"  and  their  flags  at  sea,  and  the  arrangement  of  a  common 
"  consular  representation,  which   is  to  be  salaried  by  the 
"  Empire. 

"  8.  Railway  affairs,  excepting  in  Bavaria  the  arrange- 
'^  ments  in  Article  XL  VI.,  and  the  construction  of  land  and 
"  water  communications  for  the  defence  of  the  country  and 
"  for  the  general  intercourse. 

'^  9.  The  rafting  and  navigation  affairs  on  waterways 
"  belonging  in  common  to  several  of  the  States,  and  the 
*^  condition  of  the  waterways,  and  likewise  the  river  or  other 
"  water  dues. 

"  10.  Postal  and  telegraph  affairs ;  in  Bavaria  and  Wlir- 
"  temberg,  however,  only  with  reference  to  the  provisions  of 
"  Article  LII. 

"11.  Regulations  as  to  the  reciprocal  execution  of  judg- 
"  ments  in  civil  affairs  and  the  settlement  of  requisitions  in 
"  general. 

"12.  Likewise  as  to  the  verification  of  public  docu- 
"  ments. 

"  1 3.  The  general  legislation  as  to  obligatory  rights,  penal 
"  law,  commercial  and  bill  of  exchange  laws,  and  judicial 
"  procedure. 

"  14.   The  military  and  naval  affairs  of  the  Empire. 
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"  15.   The  measures  of  medicinal  and  veterinary  police. 

"  The  regulations  for  the  press  and  for  union  societies. 

"  Art.  Y.  The  legislation  of  the  Empire  is  carried  on 
"  by  the  Council  of  the  Confederation  and  the  Imperial 
"  Diet.  The  accordance  of  the  majority  of  votes  in  both 
"  assemblies  is  necessary  and  sufficient  for  a  law  of  the 
'^  Empire. 

"  III.  Council  of  the  Confederation. 

"  Cominittee  for  Foreign  Affairs. 

"  Art.  VI.  The  Council  of  the  Confederation  con- 
"  sists  of  the  representatives  of  the  members  of  the  Con- 
*^  federation,  amongst  which  the  votes  are  divided  in  such  a 
"  manner  that — 


Votes 

Prussia  has  (witli  tlie  former  votes  of  Hanover, 
Electoral  Hesse,  Holstein,  Nassau,  and 
Frankfort) 17 

Bavaria 6 

Saxony       4 

Wiirtemberg 4 

Baden 3 

Hesse         ........         3 

Mecklenbui'g-Scliwerin 2 

Saxe- Weimar 

Mecklenburg-Strelitz 

Oldenburg  

Brunswick         .         .         .         •         . 

Saxe-Meiningen 

Saxe-Altenburg 

Saxe-Coburg-Gotlia 

Anhalt 

Scbwarzburg-Iludolstadt 

Schwarzburg-Sondershausen       .... 

Waldeck 

Reuss  (elder  line) 

Reuss  (younger  line) 

Schaumburg-Lippe 

Lippe         

Liibeck 

Bremen 

Hamburg 


Total 


58 
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"  Each  member  of  the  Confederation  can  nominate  as 
"  many  plenipotentiaries  to  the  Council  of  the  Confederation 
"  as  it  has  votes,  but  the  totality  of  such  votes  can  only  be 
"  given  in  one  sense. 

"  Art.  yil.  The  Council  of  the  Confederation  deter- 
"  mines : 

"  1.  What  Bills  are  to  be  brought  before  the  Imperial 
"  Diet,  and  on  the  resolutions  passed  by  the  same. 

"  2.  As  to  the  administrative  measures  and  arrangements 
"  necessary  for  the  general  execution  of  the  Imperial  legis- 
"  lation,  in  so  far  as  no  other  Imperial  law  has  decreed  to 
"  the  contrary. 

"  3.  As  to  defects  which  have  made  themselves  manifest 
"  in  the  execution  of  the  Imperial  laws  or  the  above-men- 
**  tioned  measures  and  arrangements." 

Art.  VIII.  provides  for  the  formation  of  Committees, 
including  a  Committee  for  foreign  affairs,  of  which  Bavaria 
is  Chairman. 

"  Art.  IX.  Every  member  of  the  Council  of  the  Con- 
"  federation  has  the  right  to  appear  in  the  Imperial 
"  Diet,  and  must  at  his  desire  at  all  times  be  heard  in  order 
'*  to  represent  the  views  of  his  Government,  even  when  these 
"  views  have  not  been  adopted  by  the  majority  of  the 
"  Council  of  the  Confederation  and  of  the  Imperial  Diet. 

"  Art.  X.  The  Emperor  is  bound  to  afford  the  usual 
"  diplomatic  protection  to  the  members  of  the  Council  of 
"  the  Confederation. 


**  IV.  The  Presidency  :  King  of  Prussia,  German 
"  Emperor.  Eight  to  declare  War  ;  to  make 
"  Peace  ;  to  conclude  Treaties  with  Foreign 
"  Powers,  and   to    send   and    receive   Ambas- 

"  SADORS. 


"Art.  XI.  The  Presidency  of  the  Confederation  be- 
*^  longs  to  the  King  of  Prussia,  who  bears  the  name  of  Ger- 
^*  man  Emperor. 

VOL.  I.  N 
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"  The  Emperor  has  to  represent  the  Empire  interna- 
"  tionally,  to  declare  war,  and  to  conclude  peace  in  the  name 
"  of  the  Empire,  to  enter  into  alliances,  and  other  treaties 
"  with  Foreign  Powers,  to  accredit  and  to  receive  Ambas- 
"  sadors. 

"  The  consent  of  the  Council  of  the  Confederation  is  neces- 
"  sary  for  the  declaration  of  war  in  the  name  of  the  Empire, 
"  unless  an  attack  on  the  territory  or  the  coast  of  the  Con- 
"  federation  has  taken  place. 

"  In  so  far  as  treaties  with  Foreign  States  have  refer- 
"  ence  to  affairs  which  according  to  Article  IV.  belong  to 
"  the  jurisdiction  of  the  Imperial  Legislation,  the  consent  of 
"  the  Council  of  the  Confederation  is  requisite  for  their 
"  conclusion,  and  the  sanction  of  the  Imperial  Diet  for  their 
"  coming  into  force. 

"  Art.  XII.  The  Emperor  has  the  right  to  summon, 
"  to  open,  to  prorogue,  and  to  close  both  the  Council  of  the 
"  Confederation  and  the  Imperial  Diet. 

"  Art.  XIII.  The  summoning  of  the  Council  of  the 
"  Confederation  and  of  the  Imperial  Diet  takes  place  once 
"  each  year,  and  the  Council  of  the  Confederation  can  be 
"  called  together  for  the  preparation  of  business  without 
"  the  Imperial  Diet  being  likewise  summoned,  whereas  the 
"  latter  cannot  be  summoned  without  the  Council  of  the 
"  Confederation. 

"  Art.  XIV.  The  Council  of  the  Confederation  must 
"  be  summoned  whenever  one-third  of  the  votes  require  it. 

"  Art.  XV.  The  Presidency  in  the  Council  of  the 
"  Confederation  and  the  direction  of  the  business  belongs  to 
"  the  Chancellor  of  the  Empire,  who  is  to  be  appointed  by 
"  the  Emperor. 

"  The  Chancellor  of  the  Empire  can  be  represented,  on  his 
"  giving  written  information  thereof,  by  any  other  member 
"  of  the  Council  of  the  Confederation. 

"  Art.  XVI.  The  requisite  motions  in  accordance  with 
"  the  votes  of  the  Council  of  the  Confederation  will  be 
"  brought  before  the  Imperial  Diet  in  the  name  of  the  Em- 
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"  peror,  where  they  will  be  supported  by  members  of  the 
*'  Council  of  the  Confederation,  or  by  particular  Commis- 
"  sioners  nominated  by  the  latter. 

"  Art.  XVII.  The  expedition  and  proclamation  of  the 
"  laws  of  the  Empire,  and  the  care  of  their  execution,  be- 
"  long  to  the  Emperor. 

"  The  orders  and  decrees  of  the  Emperor  are  issued  in 
"  the  name  of  the  Empire,  and  require  for  their  validity  the 
"  counter-signature  of  the  Chancellor  of  the  Empire,  who 
"  thereby  undertakes  the  responsibility. 

'^  Art.  XYIII.  The  Emperor  nominates  the  Imperial 
*'  officials,  causes  them  to  be  sworn  for  the  Empire,  and 
"  when  necessary  decrees  their  dismissal. 

'^  The  officials  of  any  State  of  the  Confederation,  when 
^'  appointed  to  any  Imperial  office,  are  entitled  to  the  same 
*'  rights  with  respect  to  the  Empire  as  they  would  enjoy  from 
"  their  official  position  in  their  own  country,  excepting  in 
"  such  cases  as  have  otherwise  been  provided  for  by  the 
^'  Imperial  legislation  before  their  entrance  into  the  Imperial 
"  service. 

'^  Art.  XIX.  Whenever  members  of  the  Confedera- 
"  tion  do  not  fulfil  their  constitutional  duties  toward  the 
"  Confederation  they  may  be  constrained  to  do  so  by  way  of 
"  execution. 

"  Such  execution  must  be  decreed  by  the  Council  of  the 
"  Confederation,  and  be  carried  out  by  the  Emperor. 

"V.  Imperial  Diet. 

"  Art.  XX.  The  Imperial  Diet  is  elected  by  universal 
"  and  direct  election  with  secret  votes 

"  Art.  XXII.  The  proceedings  of  the  Imperial  Diet 
^^  are  public 

"  Art.  XXIV.  The  legislative  period  of  the  Imperial 
"  Diet  is  three  years.  For  a  dissolution  of  the  Imperial 
"  Diet  within  this  time,  a  resolution  of  the  Council  of  the 
"  Confederation,  with  the  assent  of  the  Emperor,  is  re- 
"  quisite 

N   2 
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"  Art.  XXVIIl.  The  Imperial  Diet  decides  by  abso- 
*^  lute  majority  of  votes.  The  presence  of  a  majority  of 
"  the  legal  number  of  the  members  is  necessary  for  the  vali- 
"  dity  of  a  resolution 

'*  Art.  XXIX.  The  members  of  the  Imperial  Diet  are 
"  representatives  of  the  entire  people,  and  are  not  bound  by 
"  orders  or  instructions 

"  VI.  Customs  and  Commercial  Affairs. 

"  Art.  XXXIII.  Germany  forms  one  Customs  and 
"  Commercial  territory,  encircled  by  a  common  Customs 
"  frontier.  Those  separate  parts  of  territory  are  excluded, 
"  which,  from  their  position,  are  not  adapted  for  inclusion  in 
*•'  the  Customs  frontier 

"  Art.  XXXIV.  The  Hanseatic  Towns,  Bremen  and 
**  Hamburg,  with  so  much  of  their  own  or  of  the  adjacent 
^^  territory  as  may  be  needful  for  the  purpose,  remain  as  free 
"  ports  outside  the  common  Customs  frontier,  until  they 
"  apply  to  be  admitted  therein 

"XIV.  General  Stipulations. 

"  Art.  LXXVIII.  Alterations  in  the  Constitution 
"  take  place  by  way  of  legislation.  They  are  considered 
"  as  rejected  if  they  have  fourteen  votes  in  the  Council  of 
*'  the  Confederation  against  them.  Those  provisions  of  the 
"  Constitution  of  the  Empire  by  which  certain  rights  are 
"  established  for  separate  States  of  the  Confederation  in 
"  their  relation  to  the  community  can  only  be  altered  with 
"  the  consent  of  the  State  of  the  Confederation  entitled  to 
"  those  rights." 

CXIb.  The  learned  Dr.  Franz  von  Holtzendorff  thus 
sums  up  the  leading  points  of  differences  between  the  new 
and  the  old  Constitutions  : — 

"  The  principal  differences  of  the  new  Constitution  of  the 
"  Empire  compared  with  the  former  Constitution  of  the 
**  North  German  Confederation  (by  which  in  other  respects 
"  the  continuity  of  the  state  of  things  existing  in  1866  and 
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"  1867  was  in  no  wise  interrupted)  are  these:  the  increase 
"  of  the  authority  of  the  Imperial  Diet  with  respect  to  the 
''  press  and  associations ;  the  limitation  of  the  Emperor's 
"  prerogative  by  the  necessity  of  obtaining  the  concurrence 
"  of  the  Council  of  the  Confederation  {hundesrdthliche 
"  Zustimmung)  in  the  matter  of  Offensive  JVar ;  the  recogni- 
"  tion  of  the  peculiar  rights  of  the  South  German  States  in 
"  certain  affairs  otherwise  belonging  to  the  authority  of  the 
"  Empire,  especially  the  separate  position  of  Bavaria  in  the 
"  administration  of  military  aifairs  ;  the  increase  of  the  autho- 
*^  rity  of  the  decisions  of  the  Council  of  the  Confederation 
"  by  the  establishment  of  an  especial  Committee  for  Foreign 
"  Aifairs  under  the  presidency  of  Bavaria;  the  increased 
^'  difficulty  in  making  changes  in  the  Constitution,  which  can 
"  now  be  negatived  by  fourteen  voices  in  the  Council  of  the 
"  Confederation,  whereas,  according  to  the  law  of  the  North 
"  German  Confederation,  a  majority  of  two-thirds  was  suffi- 
"  cient  to  carry  the  proposal ;  lastly,  the  recognition  of  the 
"jura  singulorum  in  the  sense  of  the  law  of  the  old  Confede- 
"  ration  of  1815,  so  that  the  privileges  granted  to  individual 
"  States  could  only  be  taken  away  with  their  concur- 
"  rence  "  (a). 

CXII.  The  second  class  of  Federal  States  embraces 
those  which  (^),  by  the  terms  of  their  confederation,  vest 
the  adjustment  of  their  external  relations  in  a  Supreme 
Federal  Power.     {Unio  civitatum — Et at  compose — Bundes- 

(a)  Encyklopddie  der  Itechtsivissenchaft,  p.  800. 

(6)  "  In  these  days,  their  union  is  so  entire  and  perfect,  that  they  are 
not  only  joined  together  in  bonds  of  friendship  and  alliance,  but  even 
make  use  of  the  same  laws,  the  same  weights,  coins,  and  measures,  the 
same  magistrates,  counsellors,  and  judges ;  so  that  the  inhabitants  of  this 
whole  tract  of  Greece  seem  in  all  respects  to  form  hut  one  single  city, 
except  onl}'  that  they  are  not  enclosed  within  the  circuit  of  the  same 
walls  ;  in  every  other  point,  both  through  the  whole  Republic  and  in 
every  separate  State,  we  find  the  most  exact  resemblance  and  con- 
formity."— Jlampton^s  Polylius,  vol.  i.  p.  224. 

Polyh.  Hist.  1.  ii.  c.  iii.  ;  Bynkershoek,  Qucsst.  Jur.  Puhl.  1.  ii.  c.  xxiv. 

Burlamaqui,  Principes  du  Droit  politique,  pt.  ii.  ch.  i.  s.  43. 

The  Federalist  {Americari). 
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staat — unirte  Staaten  —  Staaten-  Vereine).  The  Achaean 
League  and  the  United  Provinces  of  the  Netherlands  furnish 
memorable  illustrations  of  such  a  confederation  (c). 

CXIII.  To  this  denomination  belongs,  at  the  present  day, 
the  Confederation  of  the  Swiss  Cantons  (^).  The  Thirteen 
Cantons  of  Switzerland  had  for  some  time  previous  to  the 
Treaty  of  Westphalia  been  de  facto  independent  (e),  but 
that  Treaty  formally  recognized  their  existence  as  Inde- 
pendent States.  The  effects  of  the  French  Revolution  in 
1789  were  severely  felt  in  Switzerland.  The  Cantons,  in 
consequence  of  the  separation  of  various  districts,  were  in- 
creased, first,  to  the  number  of  nineteen,  and  finally  to  the 
number  of  twenty-two.  Their  internal  dissensions  brought 
about  an  Act  of  Mediation  under  Buonaparte  in  1803,  and 
subjected  them  to  the  invasion  of  the  Allied  Powers  in  1813. 

In  1815  the  claims  of  the  conflicting  Cantons  were  ad- 
justed, and  the  Confederation  re-modelled  at  the  Congress 
of  Vienna  ;  and  in  the  same  year  (August  7)  the  number 
of  the  Cantons  was  increased  to  twenty-two  by  the  Federal 
Act,  signed  at  Zurich,  and  their  neutrality  was  recognized 
(November  20)  by  an  Act  signed  by  the  Allied  Powers  at 
Paris. 

CXIV.  According  to  the  Federal  Act  of  1815,  the  Swiss 
Confederation  consisted  of  the  union  of  twenty -two  Cantons. 


(c)  Manuel  du  Droit  public  de  la  Suisse. 

Handhuch  der  Schweizerischen  Staaten. 

Wheaton,  Elem,  du  Droit  intern.  1.  i.  pp.  72,  73. 

Wheaton,  Hist.  pp.  492-496. 

{d)  See  Martens,  Nouv.  Rec.  t.  ii.  p.  68  ;  t.  iv.  pp.  161, 273  ;  t.  vii.  p.  173 ; 
and  De  M.  et  de  C.  t.  iii.  pp.  14,  38,  89,  197,  242,  for  the  following 
treaties  relating  to  the  Swiss  Confederation: — "1814.  Paix  de  Paris, 
Art.  Yi.  3.  La  Suisse  independante  continuera  de  se  gouverner  par 
elle-meme."  "  1814,  16  aout.  Les  Dix-neuf  Cantons,  Traite  d'alliance 
pour  la  conservation  de  leur  liberte  et  independance."  "  1815,  7  aout. 
Acte  de  Confederation  entre  les  Vingt-deux  Cantons  helvetiques,  signe 
a  Zurich."  "  1815,  20  novembre.  Acte  signe  a  Paris  par  les  plenipo- 
tentiaires  d'Autriche,  de  France,  de  la  Grande-Bretagne,  de  Prusse,  et  de 
Hussie,  par  lequel  la  neutralite  de  la  Suisse  a  6te  reconnue." 

(e)  Koch,  Hist,  des  Tr.  i.  iii. 
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The  object  of  their  union  was  declared  to  be  the  preservation 
of  their  liberty  and  independence,  security  against  foreign 
invasion,  and  the  maintenance  of  internal  public  tranquillity 
and  order.  They  mutually  guaranteed  their  respective  terri- 
tories and  constitutions.  Their  Diet  was  formed  by  a  Con- 
gress of  Deputies,  one  being  delegated  from  each  Canton,  and 
each  having  equally  a  single  voice  in  the  deliberations  of 
this  common  senate.  It  assembled  every  year,  alternately, 
at  Berne,  Zurich,  and  Lucerne — these  being  the  Cantons 
(  Vorort)  in  which  the  executive  power  of  the  Confederation 
resided  when  the  Diet  was  not  actually  sitting.  The  Diet 
had  the  exclusive  power  of  declaring  war,  of  entering  into 
treaties  of  peace,  commerce,  and  alliance  with  Foreign 
States.  These  negotiations,  however,  required  the  assent 
of  three-fourths  of  the  Diet,  though  in  other  matters  a 
simple  majority  sufficed  for  the  validity  of  the  resolution. 

It  was  competent,  however,  to  each  Canton  separately  to 
conclude  with  Foreign  Powers  treaties  which  had  for  their 
object  regulations  of  revenue  and  police ;  provided  always 
that  they  did  not  conflict  with  the  Federal  Convention,  the 
existing  Alliances,  or  the  Constitutional  Rights  of  other 
Cantons.  The  Confederation  had  a  common  army  and 
treasure,  supported  by  levies  of  men  and  contributions  of 
money,  according  to  fixed  proportions,  from  each  Canton. 

The  Diet  was  responsible  for  the  internal  and  external 
security  of  the  Confederation.  It  appointed  the  command- 
ing officers,  and  directed  the  operations  of  the  Federal  army, 
and  moreover  nominated  the  Federal  Ministers  at  Foreign 
Courts. 

CXy.  Since  the  year  1830  the  separate  constitution  of 
each  of  the  Cantons  has  received  a  more  or  less  democratic 
modification.  Bale,  Unterwalden,  and  Appenzell  have  been 
subdivided,  and  the  subdivisions  added  to  the  number  of  the 
Confederated  Cantons,  which  is  thereby  increased  to  twenty- 
five  ;  but  the  number  of  votes  in  the  Diet  was  still  limited 
to  twenty-two,  each  division  of  these  three  Cantons  enjoy- 
ing only  half  a  vote. 
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CXVa.  The  last  revision  of  the  Swiss  Federal  Constitu- 
tion took  place  in  1874. 

By  the  Constitution  then  framed,  the  peoples  of  the 
twenty-two  Cantons  are  united  into  a  Confederation,  the 
objects  of  which  are  declared  to  be  the  security  of  the 
national  independence,  the  maintenance  of  internal  tran- 
quillity and  order,  the  protection  of  the  liberty  and  rights 
of  the  confederate  peoples,  and  the  increase  of  their  common 
prosperity  (Arts.  1,2). 

The  Cantons  are  sovereign  in  so  far  as  their  sovereignty 
is  not  limited  by  the  Federal  Constitution,  and  exercise  all 
the  rights  which  are  not  delegated  to  the  Federal  authority 
(Art.  3).  The  Confederation  guarantees  the  territory  of  the 
Cantons,  their  sovereignty  within  the  limits  already  fixed,  the 
liberty  and  the  rights  of  the  people,  the  constitutional  rights 
of  the  citizens,  as  well  as  the  rights  and  privileges  conferred 
upon  the  authorities.  The  Cantonal  Constitution  must  be 
republican  (Arts.  5,6). 

Any  special  alliance  or  treaty  of  a  political  nature  between 
two  or  more  Cantons  is  forbidden  ;  but  conventions  may  be 
made,  subject  to  the  supervision  of  the  Federal  authority  on 
matters  of  legislative  administration  and  justice.  The  Con- 
federation alone  has  the  power  of  declaring  war  and  making 
peace,  and  of  making  alliances  and  treaties  with  other 
nations  ;  but  individual  Cantons  may  make  treaties  with 
other  States  as  to  matters  of  public  economy  [economie 
pubh'que),  the  necessary  relations  between  two  neighbour- 
ing countries,  and  matters  of  police  (Arts.  7,  8,  9). 

Official  intercourse  between  Cantons  and  foreign  Govern- 
ments or  their  representatives  is  carried  on  through  the 
Federal  Council  (Art.  10). 

The  supreme  authority  is  vested  in  the  Federal  Assembly, 
which  consists  of  a  National  Council,  elected  by  direct  repre- 
sentation, one  member  for  every  20,000  persons  or  fraction 
over  10,000  in  each  Canton  ;  and  a  Council  of  Cantons,  to 
which  each  Canton  sends  two  members,  the  half-Canton  one 
(Arts.  71,  72,  73,  80). 
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The  superior  executive  authority  is  exercised  by  a  Federal 
Council  of  seven,  chosen  by  the  Federal  Assembly,  one  of 
whom  is  annually  chosen  President  of  the  Confederation 
(Arts.  95,  96,  98). 

The  Federal  Assembly  decides  among  other  matters  as  to 
alliances  and  treaties  with  Foreign  States,  and  takes  the 
measures  necessary  to  preserve  external  security  and  the 
independence  and  neutrality  of  the  country.  It  makes  war 
and  peace  ;  disposes  of  the  Federal  army  and  the  Federal 
budget  (Art.  85). 

The  Federal  Council  is  the  executive  authority  for  all 
these  purposes  (Art.  102). 

A  Federal  tribunal  is  established  to  decide  civil  differ- 
ences between  the  Confederation  on  the  one  hand,  and 
particular  Cantons,  corporations,  and  individuals  on  the 
other;  and  similarly  between  two  or  more  Cantons  or  between 
Cantons  and  corporations  or  individuals  (Art.  110,  113). 

It  sits  further  with  a  jury  as  a  criminal  tribunal,  to  decide 
among  other  things  cases  of  high  treason  against  the  Con- 
federation, revolt  or  violence  against  the  Federal  authorities, 
and  crimes  and  offences  against  the  law  of  nations  (Art. 
112). 

This  Constitution  is  subject  to  revision  ;  but  the  revised 
Constitution  only  acquires  force  when  it  has  been  voted  by 
the  majority  of  Cantons,  and  by  the  majority  of  Swiss 
citizens  taking  part  in  the  voting  (Arts.  118,  121). 

The  Constitution  of  1874,  it  should  be  noticed,  was  not 
adopted  without  considerable  differences  of  opinion.  It  was 
submitted  to  the  popular  vote  ;  when  340,1  99  citizens  voted 
for  it,  and  198,013  against  it;  14 ^  Cantons  voted  for  it, 
and  7^  against  it  (/). 

Before  the  French  Revolution,  it  was  competent  to  each 
Canton  to  enter  into  a   special   alliance  both   with   another 

(/)  I  desire  to  express  my  obligations  to  the  present  Agent  and 
Consul-General  of  Switzerland,  Mr.  H.  Vernet,  for  supplying  me  with, 
an  official  copy  of  the  Constitution  Fedei-ale  de  la  Confederation  Suisse 
du  29  ?nai,  1874. 
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Canton  and  with  a  Foreign  State  {g) ;  but  it  is  clear,  from 
what  has  been  stated,  that  no  individual  member  of  this 
Federal  Body,  since  the  Federal  Act  of  1815,  has  the 
character  and  position — or,  as  civilians  say,  the  persona 
standi — of  a  separate  independent  nation. 

CXyi.  This  subject  should  not  be  dismissed  without  the 
observation,  thai  one  of  the  Swiss  Cantons,  Neuchatel, 
formerly  bore  the  title  of  a  Principality,  and  was  placed 
in  some,  though  it  may  be  doubtful  in  what,  degree  under 
the  Suzerainete  of  the  King  of  Prussia  (A). 

After  the  death  of  Marie  de  Longueville,  Duchess  of 
Nemours,  in  1707,  the  States  of  Neuchatel  transferred  the 
fief  of  their  principality  to  the  King  of  Prussia,  as  the  repre- 
sentative of  the  House  of  Chalons,  with  a  reservation  of  their 
liberties  and  of  their  Treaties  of  Alliance  with  the  Swiss 
Cantons. 

The  r.inth  article  of  the  Treaty  of  Utrecht  recognized  this 
act  of  the  States  of  Neuchatel,  and  so  the  relations  between 
Prussia  and  Neuchatel  continued  till  1 805,  when  Prussia 
ceded  the  Principality  to  Napoleon,  It  was  restored,  how- 
ever, at  the  Peace  of  Paris,  to  Prussia,  from  whom,  in  1 814, 
it  received  a  new  constitutional  form  of  government.  But 
Neuchatel  was  subsequently  admitted  into  the  new  Helvetic 

(g)  Merlin,  Repertoire  de  Jurisprudence,  tit.  "  Ministre  public." 

Wheaton,  Mem.  i.  pp.  73,  74.  Annunire  des  Deux  Mondes,  1850, 
p.  294  ;  1851-2,  p.  188. 

{h)  "  Extraitdu  Mauifeste  publie  par  I'Ambassadeur  du  Roy  de  Prusse 
au  sujet  des  afiaires  de  Neufcbatel,  1707." — ScJiinauss,  ii.  p.  1205, 

^'Articles  generaux  dresses  et  proposes  au  nom,  etc.  de  la  Princi- 
paute  de  Neufchatel  et  de  Valangin — agrees  et  accordes  par  TAmbas- 
sadeur  de  S.  M.  le  Roy  de  Prusse,  1707."-^i6.  p.  1209. 

'^Memoire,  etc.,  1707."— 16.  pp.  1211,  1212. 

"Articles  accordes  par  le  Roy  de  Prusse,  Frederic  I,  a  la  ville  de 
Neufchatel,  1707 ySchmauss,  ii.  p.  1213,  in  which  the  King  of  Prussia 
is  described  (p.  1217)  as  "  Prince  Souverain  de  Neufchatel  et  Valengin." 

In  the  Treaty  of  Utrecht  (1713)  the  authority  of  the  King  of  Prussia 
is  fully  recognized. — lb.  p.  1361,  and  p.  1369,  art.  ix.  of  that  part  of  the 
treaty  which  concerns  the  relations  of  France  and  Prussia.  The  King 
of  Prussia  is  acknowledged  ^^2^'''^  supremo  Domino  PrincipatHs  Neo- 
Castri  et  VallengiceJ' 
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Confederation,  its  relations  to  which  were  defined  by  the 
9th  article  (i)  of  the  Acte  (April  7,  1815)  which  reunited 
Neuchatel,  Geneva,  and  Valais  to  the  Helvetic  Confedera- 
tion, and  declared  that  "  the  sovereign  State  of  Neuchatel 
"  is  received  as  a  Canton  into  the  Swiss  Confederation. 
"  This  reception  takes  place  under  the  express  condition  that 
"  the  fulfilment  of  all  the  duties  which  devolve  upon  the 
"  State  of  Neuchatel  as  a  member  of  the  Confederation,  the 
'^  participation  of  that  State  in  deliberations  on  the  general 
"  aifairs  of  Switzerland,  the  ratification  and  performance  of 
"  the  resolutions  of  the  Diet,  shall  exclusively  concern  the 
"  Government  residing  in  Neuchatel,  without  requiring  any 
*^  further  sanction  or  assent." 

CXVIT.  In  1847-8,  Switzerland,  like  the  rest  of  Europe, 
was  agitated  by  a  civil  war,  with  respect  to  which  the 
States  of  Neuchatel  resolved  to  maintain  a  strict  neutrality. 
The  King  of  Prussia  supported  them  in  this  resolution  :  but 
the  extreme  party  constituting  the  then  majority  in  the 
Swiss  Diet  declared  that  this  resolution  was  inconsistent 
with  the  terms  of  the  stipulation  by  which  Neuchatel  was 
incorporated  into  the  union  (j).  After  undergoing  the  evils 
of  a  revolutionary  war,  Neuchatel  returned  to  its  ancient 
relations  with  Prussia  (k).  But  in  1857  Prussia  renounced 
her  rights  over  this  Principality,  which  became  a  member  of 
the  Helvetic  Confederation. 

(i)  Mai'tens,  t.  iv.  pp.  168,  170:  '^  Aufnahmsurkunde  de8  Cantons 
Neuenhwgr 

{j)  Annuaire  historique  universel,  1848-9,  ch.  viii.  p.  515;  Suisse, 
lb.  1850,  ch.  vii.  p.  487. 

iji)  "Neuchatel  ist  seit  dem  Wiener  Congress- Abschied  ein  souve- 
rainer  (monarchischer)  Schweizer  Canton." — Note  of  Morstadt  (1851)  to 
his  edition  of  Kliihers  Volkerrecht. 

Annuaire  cles  Deux  Mondes,  1850,  p.  301. 
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CHAPTEE   V. 

UNITED    STATES    OF    NORTH    AMERICA. 

CXVIII.  The  United  States  of  North  America  {a) 
furnish  the  greatest  example  which  the  world  has  yet  seen 
of  a  Federal  Government. 

The  constitution  of  the  United  States  of  North  America 
differs  materially  from  that  of  the  Germanic  Confederation : 
the  latter  was  a  league  of  Sovereign  States  for  their  common 
defence  against  external  and  internal  violence ;  the  former 
is  a  Supreme  Federal  Government — it  is,  in  fact,  a  Compo- 
site State,  the  constitution  of  which  affects  not  only  members 
of  the  Union,  but  all  its  citizens,  both  in  their  individual  and 
in  their  corporate  capacities  (Z>). 

According  to  the  language  of  the  Charter  or  Act  of  the 
Constitution,  it  was  established  by  "  the  people  of  the 
*'  United  States,  in  order  to  form  a  more  perfect  union, 
*^  establish  justice,  ensure  domestic  tranquillity,  provide  for 
*'  the  common  defence,  promote  the  general  welfare,  and 
"  secure  the  blessings  of  liberty  to  them  and  their  posterity." 
The  Legislative  power  of  the  Union  is  vested  in  a  Congress, 
consisting  of  a  Senate,  the  members  of  which  are  chosen  by 
the  local  legislatures  of  the  several  States,  and  of  a  House 
of  Representatives,  chosen  by  the  people  in  each  State. 

The  Executive  power  is  lodged  in  a  President,  chosen  by 
electors  appointed  in  each  State  according  as  the  legislature 

(«)  Whe/zton's  Inteimational  Law;  Story's  Commentaries  on  the 
Constitution  of  the  United  States;  Kenfs  Cotnmentaries  on  American 
Law. 

(6)    Texas  v.  IMiite,  7  Wallaces  Reports  in  the  Supreme  Court,  560. 
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thereof  may  direct.  The  powers  of  Congress  and  of  the 
President,  so  far  as  they  affect  the  International  relations 
of  the  United  States  with  other  countries,  are  expressed  in 
the  following  articles  of  the  Constitution,  which  was  finally 
ratified  by  the  thirteen  States  in  1790  (c):  — 

Art.  I.— Sect.  8. 

CXIX.  'M.  To  lay  and  collect  taxes,  duties,  imposts, 
^^  and  excises,  to  pay  the  debts  and  provide  for  the  common 
"  defence  and  general  welfare  of  the  United  States ;  but  all 
"  duties,  imposts,  and  excises  shall  be  uniform  throughout 
"  the  United  States. 

"  2.  To  borrow  money  on  the  credit  of  the  United  States. 

"  3.  To  regulate  commerce  with  foreign  nations,  and 
"  among  the  several  States,  and  with  the  Indian  tribes. 

"  4.  To  establish  an  uniform  rule  of  naturalization,  and 
"  uniform  laws  on  the  subject  of  bankruptcies  throughout 
"  the  United  States." 

"  10.  To  define  and  punish  piracies  and  felonies  com- 
''  mitted  on  the  high  seas,  and  offences  against  the  law  of 
'*  nations. 

"11.  To  declare  war,  grant  letters  of  marque  and  re- 
"  prisal,  and  make  rules  concerning  captures  on  land  and 
"  water  "  (d). 

Sect.  10. 

"  1.  No  State  shall  enter  into  any  treaty,  alliance,  or  con- 
"  federation ;  grant  letters  of  marque  and  reprisal ;  coin 
"  money  ;  emit  bills  of  credit ;  make  anything  but  gold  and 
"  silver  coin  a  tender  in  payment  of  debts  ;  pass  any  bill  of 
"  attainder,  ex-post-facto  law,  or  law  impairing  the  obliga- 
"  tion  of  contracts,  or  grant  any  title  of  nobility. 

"2.  No  State  shall,  without  the  consent  of  the  Congress, 
"  lay  any  imposts  or  duties  on  imports  or  exports,  except 


(c)  The  Articles  of  the  Confederation  were  finally  ratified  in  1781.  It 
was  superseded  by  the  Constitution  in  1790. 

{d)  Story's  Commentaries  on  the  Constitution  of  the  United  States, 
pp.  xxi.,  xxii.  of  "  The  Constitution." 
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"  what  may  be  absolutely  necessary  for  executing  its  in- 
"  spection  laws  ;  and  the  nett  produce  of  all  duties  and  im- 
'^  posts,  laid  by  any  State  on  imports  or  exports,  shall  be  for 
"  the  use  of  the  Treasury  of  the  United  States  ;  and  all  such 
"  laws  shall  be  subject  to  the  revision  and  control  of  the 
"  Congress.  No  State  shall,  without  the  consent  of  Con- 
"  gress,  lay  any  duty  of  tonnage,  keep  troops  or  ships  of 
"  war  in  time  of  peace,  enter  into  any  agreement  or  com- 
*'  pact  with  another  State  or  with  a  Foreign  Power,  or  en- 
"  gage  in  war,  unless  actually  invaded,  or  in  such  imminent 
*'  danger  as  will  not  admit  of  delay  "  (e). 

Art.  II.— Sect.  2. 

"  2.  The  President  shall  have  power,  by  and  with  the 
"  advice  and  consent  of  the  Senate,  to  make  treaties,  pro- 
"  vided  two-thirds  of  the  Senators  present  concur ;  and  he 
*'  shall  nominate,  and  by  and  with  the  advice  and  consent  of 
"  the  Senate  shall  appoint  ambassadors,  other  public  ministers 
"  and  consuls,  judges  of  the  Supreme  Court,  and  all  other 
*'  officers  of  the  United  States  whose  appointments  are  not 
"  herein  otherwise  provided  for,  and  which  shall  be  estab- 
"  lished  by  law  :  but  the  Congress  may  by  law  vest  the  ap- 
*'  pointment  of  such  inferior  officers  as  they  think  proper  in 
'*  the  President  alone,  in  the  Courts  of  Law,  or  in  the  heads 
"  of  departments  (/). 

Sect.  3. 

"  1.  He  shall  from  time  to  time  give  to  the  Congress  in- 
"  formation  of  the  state  of  the  Union,  and  recommend  to 
"their  consideration  such  measures  as  he  shall  judge  neces- 
"  sary  and  expedient.  He  ma^^,  on  extraordinary  occasions, 
"  convene  both  Houses,  or  either  of  them  ;  and  in  case  of 
"  disagreement  between  them  with  respect  to  the  time  of 
"  adjournment,  he  may  adjourn  them  to  such  time  as  he  shall 
"  think  proper.  He  shall  receive  ambassadors  and  other 
'^  public  ministers.     He  shall  take  care  that   the  laws  be 

(e)  Story,  p.  xxiv.  (/)  lb.  p.  xxvi. 
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"  faithfully  executed,  and  shall  commission  all  the  officers  of 
"  the  United  States  "  {g). 

Art.  III.— Sect.  1. 

"1.  The  judicial  power  of  the  United  States  shall  be 
"  vested  in  one  Supreme  Court,  and  in  such  Inferior  Courts 
"  as  the  Congress  may  from  time  to  time  ordain  and  establish. 
"  The  judges,  both  of  the  Supreme  and  Inferior  Courts,  shall 
"  hold  their  offices  during  good  behaviour,  and  shall,  at  stated 
"  times,  receive  for  their  services  a  compensation,  which  shall 
"not  be  diminished  during  their  continuance  in  office"  (h). 

Sect.  2. 

"  1.  The  judicial  power  shall  extend  to  all  cases,  in  law 
"  and  equity,  arising  under  this  Constitution, — the  laws  of 
"  the  United  States,  and  treaties  made,  or  which  shall  be 
"  made,  under  their  authority  ;  to  all  cases  affecting  ambas- 
"  sadors,  other  public  ministers,  and  consuls ;  to  all  cases  of 
"  Admiralty  and  maritime  jurisdiction  ;  to  controversies  to 
"  which  the  United  States  shall  be  a  party  ;  to  controversies 
"  between  two  or  more  States,  between  a  State  and  citizens 
"  of  another  State,  between  citizens  of  different  States, 
"  between  citizens  of  the  same  State  claiming  lands  under 
"  grants  of  different  States,  and  between  a  State,  or  the 
"  citizens  thereof,  and  Foreign  States,  citizens  or  subjects  (z). 

"  2.  In  all  cases  affecting  ambassadors,  other  public 
"  ministers,  and  consuls,  and  those  in  which  a  State  shall  be 
"  a  party,  the  Supreme  Court  shall  have  original  jurisdiction. 
"  In  all  the  other  cases  before  mentioned,  the  Supreme 
"  Court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
"  fact,  with  such  exceptions  and  under  such  regulations  as 
"the  Congress  shall  make"(ji'). 

Art.  IV.— Sect.  2. 

"  1.  The  citizens  of  each  State  shall  be  entitled  to  all 
"privileges  and  immunities  of  citizens  in  the  several 
"  States  "  {k), 

{g)  Story,  p.  xxvi.     {h)  lb.  p.  xxvii.     (^)  Ih.     (/)  lb.  p.  xxviii.     {li)  lb. 
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Sect.  3. 

"  1.  New  States  may  be  admitted  by  the  Congress  into 
"  this  Union,  but  no  new  State  shall  be  formed  or  erected 
"  within  the  jurisdiction  of  any  other  State,  nor  any  State  be 
"  formed  by  the  junction  of  two  or  more  States,  or  parts  of 
"  States,  without  the  consent  of  the  legislatures  of  the  States 
"  concerned,  as  well  as  of  the  Congress  "  (/). 

It  is  remarkable  that  no  provision  on  this  subject  is  to  be 
found  in  the  Articles  of  the  Confederation  finally  ratified  in 
1781.  The  contingency  of  the  establishment  of  new  States 
within  the  limits  of  the  Union  seems  to  have  been  wholly 
overlooked  by  the  framers  of  the  instrument  of  the  Confede- 
ration. Under  the  provisions  of  the  present  article  vast 
regions  first  organized  as  Territories  have  subsequently  been 
admitted  as  States  into  the  Union,  upon  an  equality  with 
the  original  States  {m). 

With  respect  to  a  "  Territory  "  not  yet  admitted  into  the 
category  of  a  State,  the  Supreme  Court  has  laid  down  the 
law  as  follows : — 

"  The  United  States,  under  its  present  Constitution, 
"  cannot  acquire  territory  to  be  held  as  a  colony  to  be 
"  governed  at  its  will  and  pleasure.  But  it  may  acquire 
''  territory,  which,  at  the  time,  has  not  a  population  that  fits 
"  it  to  become  a  State,  and  may  govern  it  as  a  Territory  until 
"  it  has  a  population  which,  in  the  judgment  of  Congress, 
"  entitles  it  to  be  admitted  as  a  State  of  the  Union.  During 
"  the  time  it  remains  a  Territory,  Congress  may  legislate 
"  over  it  within  the  scope  of  its  constitutional  powers  in 
"  relation  to  citizens  of  the  United  States,  and  may  establish 


(/)  Story,  p.  xxix. —  See  opinions  of  tlie  Attornej^-General  of  the 
United  States  (published  at  Washington,  1841),  vol.  i.  p.  311,  as  to  the 
conditions  under  which  the  State  of  Illinois  entered  the  Union. 

"  Resolution  du  Oongres  des  Etats-Unis  pour  Tadmission  du  Texas  au 
nomhre  des  Etats  de  I'Union  du  22  decemhre,  1845." — Vide  I)e  M.  et  de 
a  599. 

(m)  Story,  b.  iii.  c.  xxx. 

The  Neutrality  of  Great  Britain  during  the  Amerimn  Civil  War. 
—M.  Bernard,  1870. 
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"  a  Territorial  Government ;  and  the  form  of  this  local 
*^  Government  must  be  regulated  by  the  discretion  of 
"  Congress,  but  with  powers  not  exceeding  those  which 
"  Congress  itself,  by  the  Constitution,  is  authorized  to 
"  exercise  over  citizens  of  the  United  States,  in  respect  to 
"  their  rights  of  person  or  rights  of  property.  The  territory 
"  thus  acquired  is  acquired  by  the  people  of  the  United 
"  States  for  their  common  and  equal  benefit ;  and  every 
'*  citizen  has  a  right  to  take  with  him  into  the  territory  any 
"  article  of  property,  including  his  slaves,  which  the 
"  Constitution  recognizes  as  property,  and  pledges  the 
"  Federal  Government  for  its  protection  "  {n). 

This  last  proposition  has  been  much  controverted ;  though 
happily,  since  the  abolition  of  slavery,  that  controversy  has 
ceased  to  be  important. 

"  2.  The  Congress  shall  have  power  to  dispose  of  and 
"  make  all  needful  rules  and  regulations  respecting  the  terri- 
"  tory  or  other  property  belonging  to  the  United  States  ; 
"  and  nothing  in  this  Constitution  shall  be  so  construed  as 
"  to  prejudice  any  claims  of  the  United  States,  or  of  any 
"  particular  State  "  (o). 

Sect.  4. 

"  1.  The  United  States  shall  guarantee  to  every  State  in 
"this  Union  a  republican  form  of  government,  and  shall 
"  protect  each  of  them  against  invasion ;  and  on  application 
"  of  the  Legislature^  or  of  the  Executive  (when  the  Legisla- 
"  ture  cannot  be  convened),  against  domestic  violence  "  (p). 

Art.  VI. 

"  2.  This  Constitution,  and  the  laws  of  the  United  States 
"  which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
"  made,  or  which  shall  be  made,  under  the  authority  of  the 
"  United  States,  shall  be  the  supreme  law  of  the  land ;  and 
"  the  judges  in  every  State  shall  be  bound  thereby,  anything 

(w)  Dred  Scott  v.  Sandford,  19  Hoivards  Rep.  395. 
(o)  Story,  p.  xxix.  {p)  Story,  p.  xxix. 

VOL.  I.  O 
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^^  in  the  constitution  or  laws  of  any  State  to  the  contrary 
"  notwithstanding  "  («/). 

Art.  XI.— Amendments. 

"  The  judicial  power  of  the  United  States  shall  not  be 
"  construed  to  extend  to  any  suit  in  law  or  equity  com- 
"  menced  or  prosecuted  against  one  of  the  United  States  by 
"citizens  of  another  State,  or  by  citizens  or  subjects  of  any 
"  Foreign  State  "  (r). 

CXX.  It  is  clear  from  this  account  of  the  Constitution 
of  the  United  States  of  North  America  that  the  whole 
Federal  Body  is  responsible  for  the  International  acts,  so  to 
speak,  of  each  State,  and  of  the  individuals  composing 
them.  For  example,  if  the  government  of  either  of  the 
Carolinas  inflict  an  injury  upon  a  foreign  nation,  that  nation 
must  direct  its  complaints  to,  and  geek  its  redress  from,  the 
Federal  Government. 

The  proposition  that  each  State  of  the  Union  is  separately 
responsible  for  its  own  misconduct,  but  that  the  attempt  by 
a  Foreign  State  to  enforce  its  claims  for  redress  against  an 
individual  State  would  be  resisted  by  the  whole  Federal 
Body,  is  a  proposition  wholly  untenable  in  reason  or  law. 
Joint  responsibility  must  accompany  joint  protection  ;  there- 
fore the  strengthening  of  the  hands  of  the  American  Execu- 
tive has  been  desired  by  her  ablest  statesmen  and  jurists,  as 
well  as  by  Foreign  Powers,  in  order  that  she  may  be  the 
more  readily  able  to  fulfil  her  International  obligations  (s). 


iq)  Story,  p.  xxx.  (r)  Ih.  p.  xxxiii. 

is)  Wheaton,  Elem,  vol.  i.  p.  74 :  "  Puisque  les  relations  de  ces  Etats 
avec  des  Etats  strangers,  eu  paix  et  en  guerre,  sont  mainteuues  par  le 
gouvernement  federal,  tandis  qu'il  est  expressement  defendu  aux  Etats 
isoles  de  I'Union  d'exercer  ces  actes  de  souverainete  ext6rieure,  il  est 
evident  que  la  souverainete  exterieure  de  la  nation  reside  exclusivement 
dans  le  gouvernement  federal.  L'ind^pendance  de  cliaque  Etat  se  trouve 
done  sous  ce  rapport  confoudue  dans  la  souverainete  du  gouvernement 
federal,  et  Ton  pent  par  suite  qualifier  TUnion  americaine  de  Bundes- 
staat." 
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This  desired  result  seems  to  have  been  in  some  deo;ree 
attained  during  the  interval  between  the  first  and  the  present 
edition  of  these  Commentaries. 

The  recent  civil  war  between  the  Southern  and  Northern 
States,  and  the  conquest  of  the  latter  after  a  fierce  and 
desperate  contest,  has  not  so  aiFected  the  permanent  In- 
ternational relations  of  the  Confederation  with  Foreign 
States  as  to  require  any  special  notice  in  this  place. 
Whether  a  correct  view  of  the  constitution  and  of  the  facts 
of  the  case  was,  or  was  not,  taken  by  the  Southern  States, 
who  maintained  that  they  formed  part  of  the  Union  upon 
conditions  expressed  in  the  terms  of  the  Great  Charter  of 
the  Constitution,  and  that  the  violation  of  them  justified 
their  secession ;  or  by  the  Northern  States,  who  maintained 
that  this  secession  was  unjustifiable  in  fact  and  an  act  of 
treason  in  law — whether  the  employment  of  armies  by  the 
Northern  States  to  coerce  the  Southern  States,  and  compel 
them  to  remain  in  an  Union  which  they  desired  to  leave,  was, 
or  was  not,  in  accordance  with  the  principle  of  freedom  upon 
which  the  United  States  justified  their  secession  from  Great 
Britain  (t),  are  not  subjects  to  be  discussed  even  indirectly 
in  this  chapter. 


Opinions  of  the  Attorney- General  of  the  United  States,  vol.  i.  Letter 
of  the  Attorney-General,  dated  November  20,  1821,  p.  392.  "  The  people 
of  the  United  States  seem  to  have  contemplated  the  National  Govern- 
ment as  the  sole  and  exclusive  organ  of  intercourse  with  foreign  nations. 
It  ought,  therefore,  to  be  armed  with  power  to  satisfy  all  fair  and  proper 
demands  which  foreign  nations  may  make  on  our  justice  and  courtesy ; 
or,  in  other  words,  with  power  to  reciprocate  with  foreign  nations  the 
fulfilment  of  all  the  moral  obligations,  perfect  and  imperfect,  which  the 
Law  of  Nations  devolves  upon  us  as  a  nation.  In  this  respect,  our 
system  appears  to  be  crippled  and  imperfect." 

See  the  correspondence  relating  to  the  project  of  annexing  Cuba  to 
the  United  States,  laid  before  Parliament  April  11,  1863,  and  espe- 
cially the  English  Foreign  Secretary's  (Lord  John  ItusseWs)  letter  of 
February  16,  1853. 

{t)  President  Buchanan,  in  the  annual  address  of  1860,  expressed  his 
clear  and  strong  opinion  in  the  negative. — Ann.  Reg.  1860,  pp.  283-4. 
But  see  President  Johnson's  address,  1866,  Ann.  lieg.  p.  293. 

o  2 
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Many  interesting  and  important  questions  of  International 
Law  were  indeed  discussed  during  the  progress  of  the  civil 
war,  which  must  be  considered  under  their  proper  heads  in 
other  parts  of  this  work. 

CXXI.  The  Central  and  South  American  Republics, 
since  the  establishment  of  their  independences,  have  under- 
gone, and  will  probably  yet  undergo,  frequent  divisions  and 
subdivisions.  The  existing  Federal  Republics  are  those  of 
Mexico  (^^),  the  United  States  of  Rio  de  la  Plata,  or  the 
Argentine  Republic,  and  the  United  States  of  Colombia. 
In  these  Federal  Republics  there  is  a  general  Congress, 
which  superintends  the  relations  of  the  Republics  with 
Foreign  States  {x). 

The  whole  of  America  is  under  the  government  of 
Christians,  being  either  Europeans  or  of  European  descent ; 
this  vast  continent  therefore  must  be  presumed  to  recognize, 
not  only  the  obligations  of  general  International  Law,  but 
the  positive  maxims  of  the  European  code.  This  continent 
is  at  present  parcelled  out  into  the  following  States. 

There  are  seven  Republics  in  North  and  Central  America, 
viz : — 

,^     .       ^     p't      ,,.       ,,.      ^   1 27  States,  a  Federal  District 

Mexico,  Confederate  Kepubhc  of  j^j  jj^^;^     ^^^  j  Territory. 

Guatemala.  -^  -^ 

Honduras. 

San  Salvador. 

Costa  Rica. 

Nicaragua. 


The  Republics  of  South  America  are  nine  in  number,  as 
follows : — 

{u)  I  have  not  thought  it  necessary  to  notice  the  short-lived  and  un- 
fortunate Empire  of  Mexico. 

(pc)  JSlliofs  American  DiplomafAc  Codes,  vol.  ii.  part  iii.  Treaties  with 
the  new  nations  of  South  America. 

Hertslefs  commercial  treaties  contain  nearly  all  the  various  conventions 
between  Great  Britain  and  the  Central  and  South  American  States. 

A  treaty  with  the  State  Equator,  signed  at  Quito,  May  3,  1851,  was 
laid  before  Parliament  in  that  year. 

Annuaire  cles  Deux  Mondes,  I860,  pp.  885,  1104. 
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(or, 
•jla] 
Uit£ 


United  States  of  Rio  de 
Argentine  Confederation    -{  la  Plata,  14  in  number :  ca- 
pital, Buenos  Ayres. 
Peru. 

{formerly  New  Granada,  con- 
sisting of  9  States  and  6 Terri- 
tories :  capital,  Bogota. 
Bolivia. 
Chili. 
Venezuela. 
Ecuador. 
Paraguay. 
Uruguay  •,  or,  Banda  Oriental :  capital,  Monte  Video. 

There  is  one  American  monarchy  of  great  territorial 
extent — Brazil ;  and  there  are  two  republics  which  divide 
the  island  of  San  Domingo  {//),  viz.  San  Domingo  and  Hayti. 

The  British  American  provinces  are  : — 

Quebec.  ") 

Ontario. 

New  Brunswick. 

Nova  Scotia,  with  Cape  Breton. 

Prince  Edward's  Island. 

British  Columbia,  with  Vancouver's  Island. 

Manitoba. 

North-west  Territories. 

Newfoundland. 

Honduras. 

British  Guiana  (s). 

In  1864  certain  resolutions  were  adopted  at  a  Conference 
of  Delegates  from  the  British  North  American  Colonies  as 
the  basis  of  a  proposed  Confederation  (a)  ;  and  in  1867  the 
Earl  of  Carnarvon  introduced  into  Parliament  the  North 
American  Provinces  Confederation  Bill.  The  Bill  provided 
that  there  should  be  a  Governor-General,  appointed  by  the 

(y)  The  republic  of  Hayti  is  in  the  French,  the  republic  of  San 
Domingo  in  the  Spanish  part  of  the  island.  As  to  the  claim  of  Spain  to 
San  Domingo,  and  the  nominal  cession,  in  1861,  to  her  of  it  by  the 
Republican  Presidents  and  the  protest  of  Peru,  see  pp.  148-160,  t.  iv.  2« 
partie,  Hec.  gen.  cont.  of  Martens,  by  Samwer. 

(z)  -The  French  and  the  Dutch  have  also  colonies  in  Guiana. 

(«)  Ann.  Reg.  1864,  p.  293. 


Forming  the 

Dominion 
of     Canada. 
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Crown,  receiving  a  salary  from  the  Colonial  funds.  The 
Lieutenant-Governors  of  the  respective  provinces  were  to 
be  appointed  by  the  Governor-General,  to  hold  office  for 
five  years.  There  was  to  be  a  general  or  central  Parlia- 
ment for  the  united  Confederation,  and  local  Legislatures 
for  each  province  ;  the  central  Parliament  to  consist  of  an 
Upper  Chamber  and  Lower  House ;  the  seventy-two  members 
of  the  first  to  be  elected  for  life,  with  power  to  the  Crown 
to  nominate  not  more  than  six  members  in  certain  cases ;  the 
Lower  Chamber  to  consist  of  181  members,  to  be  elected  for 
five  years.  The  provincial  Legislatures  would  be  left  to  deal 
with  all  purely  local  matters,  while  all  questions  common  to 
all  the  Confederated  Provinces  would  be  disposed  of  by  the 
central  Parliament.  The  Delegates  themselves  suggested 
Canada  as  the  name  for  the  new  Confederation,  and  the 
Queen  gave  her  assent  to  that  designation  being  adopted  by 
it.  The  plan  did  not  include  Prince  Edward's  Island, 
British  Columbia,  Newfoundland,  or  Vancouver's  Island ; 
but  it  was  to  be  hoped  that  in  time  those  colonies  would 
join  the  Confederation  {b). 

The  Act  of  the  Imperial  Parliament  containing  these 
provisions  for  the  Union  of  the  provinces  of  Canada,  Nova 
Scotia,  and  New  Brunswick  passed  soon  afterwards,  and  it 
enacted  that  the  Queen  in  Council  might  declare,  by  Pro- 
clamation, within  six  months  from  the  passing  of  the  Act, 
that  those  provinces  should  form  one  Dominion  under  the 
name  of  Canada,  and  that  "  such  persons  shall  be  first  sum- 
"  moned  to  the  Senate  as  the  Queen  by  warrant,  under  her 
"  Majesty's  royal  sign  manual,  thinks  fit  to  approve,  and 
"  their  names  shall  be  inserted  in  the  Queen's  Proclamation 
"  of  Union." 


(b)  Ann.  Reg.  1867,  pp.  11,  281.  In  1870  the  province  of  Manitoba 
was  formed,  and  admitted  into  the  Union,  together  with  the  residue  of 
the  Hudson's  Bay  territory,  now  called  the  "  North-west  Territories." 
British  Columbia,  with  which  Vancouver's  Island  had  been  incorporated, 
joined  in  1871,  and  Prince  Edward's  Island  in  1873.  Newfoundland  alone 
remains  outside. 
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A  Royal  Proclamation  was  accordingly  issued  on  the  21st 
of  May,  in  which  the  persons  were  named  who  were  to  be 
first  summoned  to  the  Senate  of  Canada.  The  total  number 
of  these  was  seventy-two,  thus  distributed :  twenty-four  for 
the  province  of  Ontario,  twenty-four  for  the  province  of 
Quebec,  twelve  for  the  province  of  Nova  Scotia,  and  twelve 
for  the  province  of  New  Brunswick.  The  new  Canadian 
Parliament  was  opened  at  Ottawa,  the  capital  of  the  Con- 
federation, by  the  Governor-General,  Lord  Monck,  on  the 
7th  of  November,  1867  (c), 

CXXIT.  It  is  clear  that  no  private  associations  (d)  or 
companies  can  be  now  considered  as  substantive  members  of 
the  community  of  States.  The  ancient  confederation  of  the 
Hanse  Towns  is  scarcely  to  be  classed  under  the  category  of 
these  private  companies,  which  had  at  one  time,  as  a  distinct 
Federal  Body,  a  persona  standi  in  International  Law.  No 
analogy,  however,  can  be  derived  even  from  them,  applic- 
able to  modern  companies,  associated  for  the  purpose  of 
trade. 

The  British  East  India  Company,  which  has  now  ceased 
to  exist,  has  indeed  exercised  sovereign  rights  in  respect  to 
foreign  nations,  has  made  war  and  concluded  treaties  in  its 
own  name  with  Indian  princes ;  but  this  power  was  delegated 
to  it  by  the  Crown  and  Parliament  of  England,  and  therefore 
the  responsibility  for  the  International  acts  of  the  Company 
rested  upon  Great  Britain,  as  much  as  the  acts  of  any  other 
of  her  accredited  public  agents  ;  and  this  Company  had  no 
International  status  as  a  substantive  community  (e).  States 
associated,  for  the  purposes  of  trade,  into  a  commercial 
league  (/)  may   have    a   sort  of  International,  or  rather 

(c)  Ann.  Reg.  1867,  p.  281. 

{d)  Heffters^  ss.  18-29.  WheatorHs  Elhn,  1.  ii.  c.  i.  s.  5,  p.  ix.  Martens, 
1.  viii.  c.  ii.  ss.  260-264.  Vattel,  1.  iii.  c.  i.  s.  4.  De  M.  et  de  C.  1.  i. 
Index :  Compagnie  Anglaise  des  Indes. 

(e)  See  the  case  of  the  Nabob  of  the  Carnatic  v.  East  India  Company, 
1  Vesey,  Jr.  p.  371,  and  2  lb.  pp.  56-60,  as  to  the  former  anomalous 
International  as  well  as  National  condition  of  the  East  India  Company. 

(/)  Klilber,  ss.  150-153.     Heffters,  ss.  8,  93. 
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Public  Law  regulating  the  intercourse  between  the  members 
of  the  league  (^),  upon  the  principle  of  the  ancient  adage, 
"  Uhi  societas  ibijus  est ;  "  but  States  which  are  not  members 
of  this  league  are  not  bound  to  regard  those,  who  are  such,  as 
being  clothed,  on  that  account,  wdth  any  peculiar  privileges 
in  their  general  International  relations. 

CXXIII.  This  observation  is  applicable  to  all  associations 
of  States  which  are  not  founded  upon  universal  principles  of 
International  Law,  but  framed  for  the  advancement  of  some 
particular  object :  such,  for  instance,  as  associations  for  the 
suppression  of  the  slave  trade,  or  the  great  German  commer- 
cial confederation  called  the  Zollverein  (A). 

{g)  For  example:  1.  Equality  of  rights  and  obligatioDS  among  the 
members.  2.  Apportionment  of  the  common  bm'dens  according  to  the 
means  and  strength  of  each  individual  member.  3,  That  the  original 
conditions  of  the  association  cannot  be  altered  without  the  consent  of 
every  member,  &c. —  Vide  Heffters,  lb. 

(?i)  1  De  M.  et  de  C.  Index  to  this  title,  and  in  Martens,  Nouv,  Rec.  xlv. 
Lawrence's  Wheaton  (French  ed.)  i.  369-376. 
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CHAPTER  VI. 

EXTINCTION    OF    A    STATE. 

CXXIV.  A  State,  like  an  individual,  may  die;  its 
corporate  capacity  may  be  extinguished,  its  body  politic  may 
perish,  though  the  individual  members  of  it  may  survive. 

CXXY.  It  ceases  to  exist  when  the  physical  destruction 
of  all  its  members  takes  place,  or  when  they  all  migrate  into 
another  territory — events  scarcely  to  be  contemplated  as 
possible  in  the  present  times — or  when  the  social  bond  is 
loosed,  which  may  happen  either  by  the  voluntary  or  com- 
pulsory incorporation  of  the  nation  into  another  sovereignty, 
or  by  its  submission,  and  the  donation  of  itself,  as  it  were, 
to  another  country.  On  the  happening  of  any  of  these  contin- 
gencies {a),  a  State  becomes,  instead  of  a  distinct  and  substan- 
tive body,  the  subordinate  portion  of  another  society.  The 
incorporation  of  Wales  and  Scotland  into,  and  of  Ireland  with, 
Great  Britain ;  of  Normandy,  Brittany,  and  other  provinces 
into  France,  are  among  the  most  familiar  historical  instances 
which  illustrate  this  proposition.  To  these  may  now  be 
added  the  Kingdom  of  Italy,  composed  of  States  which  have 
sought  to  be  incorporated  in  her ;  and  Prussia,  which  has 
by  force  of  arms  possessed  herself  of  her  weaker  neighbours"' 
territories. 


(a)   Vattel,  1.  i.  c.  xvi.  194.     Heffters,  b.  i.  s.  24.     Xliiber,  pt.  i.  c.  i. 
s.  23.     Rutherforth,  b.  ii.  c.  x.  ss.  12,  13.      Wheaton's  EUm.  i.  33. 
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CHAPTER  VII. 

CHANGES    IN    A    STATE. 

CXXVI.  But  a  State  may  undergo  raost  important  and 
extensive  changes  without  losing  its  personality  («).  .  It  may 
be  stripped  of  a  portion  of  its  subjects  and  its  territory ;  it 
may  place  itself  under  the  protection  of  another  State,  and  be 
reduced  to  a  semi-sovereignty ;  thereby,  indeed,  as  has  been 
shown,  materially  affecting  its  external  relations,  though 
retaining,  in  many  respects,  its  corporate  character  :  it  may 
change  its  form  of  civil  constitution  or  government  from  a 
Kepublic  to  a  limited  Monarchy,  from  an  Aristocracy  to  a 
Despotism,  or  to  any  imaginable  shape ;  but  it  does  not 
thereby  lose  its  personality,  and  does  not  therefore  forfeit  its 
rights,  or  become  discharged  from  its  obligations.    The  nation 

(a)  Grotius,  lib.  ii.  c.  ix.  iii.  i.  "  Idem  si  populus.  Dixit  Isocrates, 
et  post  eum  Jiilianus  imperator,  civitates  esse  immortales,  id  est,  esse 
posse,  quia  scilicet  populus  est  ex  eo  corporum  genere,  quod  ex  distan- 
tibus  constat,  unique  nomini  subjectum  est,  quod  babet  e^iv  jxiav,  ut 
Plutarchus  ;  spiritum  unum,  ut  Paulus  Jurisconsultus  loquitur.  Is 
autem  spiritus,  sive  e'li?,  in  populo  est  vitee  civilis  consociatio  plena 
atque  perfecta,  cujus  prima  productio  est  summum  imperium,  yinculum, 
per  quod  respublica  cobaeret,  spiritus  vitalis  quem  tot  millia  trabunt,  ut 
Seneca  loquitur.  Plane  autem  corpora  bsec  artificialia  instar  babent 
corporis  naturalis.  Corpus  naturale  idem  esse  non  desinit,  particulis 
paulatim  commutatis,  una  manente  specie,  ut  Alphenus  ex  pbilosopbis 
disserit."  Tbis  opinion  of  Alfenus  is  to  be  found  in  tbe  Digest^  1.  v.  t.  i.  76 : 
"I)e  judiciis  et  ubi  quisque  agere  vel  convenire  potest."  A  tribunal 
bad  been  composed  originally  of  certain  judges;  some  of  tbem  during 
tbe  bearing  of  tbe  causes  bad  retired,  and  otbers  been  substituted  in 
their  place  :  "  Quaerebatur,  singulorum  judicum  mutatio  eandeyn  rem  an 
«ZmrZ  judicium  fecisse.  Respondi,  non  modo  si  unus  aut  alter,  sed  et  si 
omnes  judices  mutati  essent,  tamen  et  rem  eandem  et  judicium  idem, 
quod  antea  fuisset,  permanere." 
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now  governed  by  a  Despot  must  pay  the  debt  which  she 
incurred  under  a  Republican  Government ;  the  treaty  con- 
tracted by  a  nation  when  represented  to  the  rest  of  the  world 
by  the  executive  of  a  limited  Monarchy,  is  equally  binding 
upon  her  when  she  has  fallen  under  the  rule  of  an  Oligarchy. 

CXXVII.  This  vital  principle  of  International  Law  is  a 
necessary  and  principal  consequence  flowing  from  the  doctrine 
of  the  moral  personality  and  actual  intercommunion  of  States. 
The  Legion,  the  Roman  jurist  said,  is  the  same  though  the 
members  of  it  are  changed  ;  the  Ship  is  the  same  though  the 
planks  of  it  are  renewed ;  the  Individual  is  the  same  though 
the  particles  of  his  body  may  not  be  the  same  in  his  youth 
as  in  his  old  age,  and  so  ^^  populum  eundem  hoc  tempore 
"  putari  qui  abhinc  centum  annis  fuisset." 

CXXVIII.  The  learned  and  wise  Savigny,  discussing  the 
proper  manner  of  cultivating  and  improving  the  municipal 
law  of  a  country,  expresses  an  opinion  pregnant  with  true 
philosophy,  when  he  observes  that  there  is  no  such  thing  as 
the  entirely  individual  and  severed  existence  of  mankind  ;  but 
that,  as  every  individual  man  must  be  considered  as  the 
member  of  a  family,  a  people,  and  a  State,  so  every  age  of  a 
people  must  be  regarded  as  the  continuance  and  development 
of  times  that  are  past  (b).  Every  age  does  not  produce  its 
own  world  according  to  its  own  arbitrary  will  and  for  itself 
only,  but  it  does  this  in  indissoluble  intercommunion  with 
the  whole  past  (c).    Every  age,  therefore,  must  acknowledge, 

(b)  Shakspeare  puts  this  reasoning  into  the  mouth  of  the  Duke  of 
York:— 

'^  Take  Hereford's  rights  away,  and  take  from  Time 
His  charters  and  his  customary  rights ; 
Let  not  to-morrow  then  ensue  to-day ; 
Be  not  thyself;  for  how  art  thou  a  king 
But  by  fair  sequence  and  succession  ?  " 

Hich.  II.  act  ii.  se.  1. 

(c)  "Our  political  system  is  placed  in  a  just  correspondence  and 
symmetry  with  the  order  of  the  world  and  with  the  mode  of  existence 
decreed  to  a  permanent  body  composed  of  transitory  parts ;  wherein  by 
the  disposition  of  a  Stupendous  Wisdom,  so  moulding  together  the  great 
mysterious  incorporation  of  the  human  race,  the  whole  at  one  time  is 
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as  it  were,  certain  data,  the  inheritance  of  necessity,  and  yet 
not  imposed  upon  it  by  force  :  a  necessary  inheritance,  in  so 
far  as  they  are  not  dependent  upon  the  arbitrary  will  of  the 
particular  present ;  not  imposed  upon  it  by  force,  because 
they  are  not,  like  the  command  of  a  master  to  a  slave, 
dependent  upon  the  arbitrary  will  of  any  particular  foreign 
influence;  but,  on  the  contrary,  are  the  free  produce  of 
the  higher  part  of  the  nature  of  a  people,  parts  of  one 
whole  continually  existing  and  continually  developing  it- 
self. Of  this  higher  part  of  a  people  the  present  age  is 
a  member,  which  wills  and  acts  in  and  with  that  whole ; 
so  that  what  is  transmitted  to  us  from  that  whole  may  be 
said  to  be  freely  produced  by  this  particular  member  of  it. 
History,  Savigny  concludes,  is  not  therefore  a  mere  collec- 
tion of  examples,  but  the  only  way  to  the  true  knowledge  of 
our  own  actual  status  {d).  Hooker  had  long  before  arrived 
at  Savigny's  conclusion  :  ^'  To  be  commanded,"  he  says,  "  we 
"  do  consent  when  that  Society  whereof  we  are  part  hath  at 
"  any  time  before  consented,  without  revoking  the  same  after 
"  by  the  like  universal  agreement :  wherefore  as  any  man's 
"  deed  past  is  good  as  long  as  himself  continueth  ;  so  the  act 
"  of  a  public  society  of  men  done  five  hundred  years  sithence, 
"  standeth  as  theirs  who  presently  are  of  the  same  societies, 
"  because  corporations  are  immortal:  we  were  then  alive  in  our 
"  predecessors,  and  they  in  their  successors  do  live  still "  (e). 
Applying  this  principle  to  International  relations,  we 
learn  that  as  one  generation  does  not  constitute  a  State  {/),  it 


never  old,  or  middle-aged,  or  young,  but  in  a  condition  of  unchangeable 
constancy  moves  on  through  the  varied  tenour  of  perpetual  decay,  fall, 
renovation,  and  progression." — Burke,  vol.  v.  p.  79.  Thoughts  on  French 
Revolution,  lb.  183,  184. 

(d)  "  Ueber  den  Zweck  der  Zeitschrift  fiir  die  geschichtliche  Rechts- 
wissenschaft." — Savigny,  Vermischte  Schriften,  1-110. 

(e)  Hooker,  Eccles.  Pol.  b.  i. 

(/)  "  Because  a  nation  is  not  an  idea  only  of  local  extent  and  indivi- 
dual momentary  aggregation,  but  it  is  an  idea  of  continuity  which  extends 
in  time  as  well  as  in  members  and  in  space." — Burke's  Works,  vol.  x. 
p.  97 :  Reform  of  Representation  in  the  House  of  Commons. 
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is  not  merely  by  the  obligations  contracted  by  one  genera- 
tion that  the  present  State  is  bound  ;  the  engagements  of  the 
past,  whether  arising  from  the  implied  contract  of  long 
usage,  or  the  express  letter  of  treaty,  or  the  pledge  of  the 
Executive  Government,  howsoever  plighted,  are  as  stringent 
upon  her  as  those  of  the  present.  The  individual  succeeds 
to  rights  and  obligations  which  he  had  no  share  in  obtaining 
or  contracting ;  and  still  more  is  this  condition  predicable  of 
every  corporate  body.  Nor  is  the  greatest  of  all  corpora- 
tions, the  State,  exempt  from  the  operation  of  a  rule  which 
is  laid  in  the  eternal  constitution  of  things  :  "  Coetus  quilibet, 
"  non  minus  quam  personae  singulares,  jus  habet  se  obligandi 
"  per  se  aut  per  majorem  sui  partem.  Hoc  jus  transferre 
"  potest  tum  expresse  tum  per  consequentiam  necessariam, 
"  puta  imperium  transferendo  "  {g).  The  rule  by  which  an 
individual's  duties  are  discovered — namely,  by  considering 
the  place  which  he  occupies  in  the  great  system  of  the  uni- 
verse—  "qua  parte  locatus  es  in  re" — furnishes  an  equally 
sound  maxim  for  national  as  for  individual  conduct.  "  II  ne 
"  seroit  pas,"  says  the  Abbe  Mably,  "  moins  superflu  de 
"  m'arreter  a  prouver  qu'un  Prince  est  lie  par  les  engage- 
"  mens  de  son  predecesseur :  puisqu'un  Prince  qui  fait  un 
''  traite  n'est  que  le  delegue  de  sa  nation,  et  que  les  traites 
"  deviennent  pour  les  peuples  qui  les  ont  conclus  des  lois 
"  qu'il  n'est  jamais  permis  de  violer."  He  proceeds  to  cite 
a  passage  from  Bodinus  to  the  effect  that  a  King  of  France 
is  not  bound  by  the  treaties  of  his  predecessors ;  because 
each  King  of  France  is  only  the  "  usufructuarius^''  of  his 
kingdom,  and  does  not  appoint  his  successor,  who  has  an 
absolute  right  to  the  throne  ;  and  observes  truly,  "  II  n'est 
"  point  de  lecteur  qui  ne  sente  tous  les  vices  de  ce  miserable 
"  raisonnement "  (A). 

CXXIX.  The  authority  of  D'Aguesseau  (z)  and  Montes- 

{g)   Grotius,  1.  ii.  c.  xiv.  s.  11,  p.  408. 
(h)  Mahhj,  du  Di-oit  public,  etc.  t.  i.  pp.  Ill,  112. 
(i)  There  are  some  striking  remarks  of  D'Aguesseau,  i.  493,  s.  4,  as  to 
the  observance  of  Treaties. 
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quieu  further  strengthens  a  position  of  such  paramount  im- 
portance to  the  peace  of  the  globe.  The  latter  conclusively 
destroys  the  sophistry  by  which  it  has  been  sometimes  at- 
tempted to  chicane  away  the  binding  force  of  Treaties,  on  the 
ground  of  their  having  been  extorted  by  that  superior  force 
which  might  vitiate  a  civil  contract  between  individuals  (j ). 

It  might,  indeed,  have  been  supposed  that  this  truth  was 
too  firmly  established,  and  the  value  of  it  too  deeply  felt 
and  too  generally  recognized,  to  be  liable  to  question  in 
these  days.  After  the  overthrow  of  the  Orleans  dynasty  in 
France,  the  proclamation  of  M.  de  Lamartine  (1 848)  appeared 
for  a  moment  to  throw  the  weight  of  France  into  the  oppo- 
site scale,  as  disavowing  the  obligations  of  the  treaty  of 
Vienna,  chiefly,  it  would  seem,  because  at  the  time  it  was 
made  France  was  governed  by  a  Monarchical,  and  at  the 
time  it  was  disavowed  by  a  Republican  Government  (A). 

Now  no  doctrine  more  fatal  than  this  to  the  tranquillity  of 
the  globe  can  well  be  maintained — none  which  it  is  more  the 
duty  of  every  upholder  of  International  Law  to  denounce. 
Nor  can  any  doctrine  be  more  pernicious  to  the  country 
itself,  be  it  Monarchical  or  Republican,  which  propounds  it. 
"  Nulla  res,"  said  Cicero,  with  all  the  energy  of  moral 
wisdom,  "  vehementius  Rempublicam  continet  quam  fides." 
What  becomes  of  national  faith  if  it  be  made  to  depend 
upon  a  form  of  Government  ?  Much  what  would  become  of 
individual  faith  if  it  depended  upon  no  change  happening  in 
the  condition  or  age  of  the  individual  who  plighted  it. 

CXXX.  The  importance  of  the  subject  did  not  escape 
the  notice  of  Grotius ;  and  I  do  not  know  that,  upon 
such  a  point,  a  higher  authority  can  be  appealed  to  ; 
"  Neque  refert  quomodo  gubernetur,  regisne,  an  plurium, 
"  an  multitudinis  imperio.     Idem  enim  est  populus  Roma- 


{j)  Esp'it  des  Lois,  1.  xxvi.  c.  xx. — "Qu'il  ne  faut  pas  decider  par 
les  principes  des  lois  civiles  les  clioses  qui  appartierment  au  droit  des 
gens." 

{k)   Trots  Mots  au  Fouvoir,  par  M.  de  Lamartine,  p.  75. 
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"  nus  sub  regibus,  consulibus,  imperatoribus.  Imo  etiamsi 
''  plenissimo  jure  regnetur,  populus  idem  erit  qui  antea  erat 
"  cum  sui  esset  juris,  dum  rex  ei  praesit  ut  caput  istius 
"  populi,  non  ut  caput  alterius  populi.  Nam  imperium 
"  quod  in  rege  ut  in  capite,  in  populo  manet  ut  in  toto,  cujus 
"  pars  est  caput :  atque  adeo  rege,  si  electus  est,  aut  regis 
"  familia  extincta,  jus  imperandi  ad  populum  redit,  ut  supra 
"  ostendimus"(/). 

And  in  another  part  of  his  great  work  he  expresses  his 
free  and  manly  opinion  on  this  matter :  *^  Hue  et  ilia 
"  frequens  quaestio  referenda  est  de  pactis  personalibus  ac 
"  realibus.  Et  siquidem  cum  populo  libero  actum  sit, 
"  dubium  non  est,  quin  quod  ei  promittitur  sui  natura  reale 
"  pit,  quia  subjectum  est  res  permanens.  Imo  etiamsi  status 
"  civitatis  in  regnum  mutetur,  manebit  foedus,  quia  manet 
''  idem  corpus  etsi  mutato  capite,  et,  ut  supra  diximus,  im- 
"  perium,  quod  per  regem  exercetur,  non  desinit  imperium 
"  esse  populi "  (m).  With  this  opinion  Heineccius,  in  his 
commentary  upon  Grotius,  entirely  concurs. 

CXXXI.  An  English  civilian  of  considerable  note  in  his 
day,  commenting  upon  this  passage,  recognizes  and  adopts  the 
doctrine  which  it  conveys :  "  All  leagues  and  treaties  are 
"  national :  and  where  they  are  not  to  expire  within  a  shorter 
"  time,  though  made  with  usurpers,  will  bind  legal  princes  if 
"  they  succeed,  and  so  vice  versa ;  and  a  league  made  with  a 
"  king  of  any  nation  will  oblige  that  nation,  if  they  continue 
"  free,  though  the  Government  should  be  changed  to  a 
"  Commonwealth,  because  the  nation  is  still  the  same 
"  though  under  different  Governments  "  (n). 

Yattel,  whom  Lord  Stowell  pronounced  to  be  not  the  least 
indulgent  of  modern  professors  of  Public  Law  (o),  speaks  un- 
hesitatingly to  the  same  effect :  "  Puisque  les  traites  publics, 

{I)   Grotius,  1.  ii.  c.  ix.  s.  8. 
(m)  lb.  1.  ii.  c.  xvi.  s.  16. 

(w)   An  Essay  concerning  the  Laivs   of  Nations   and  the  Rights    of 
Sovereigns,  by  Matthew  Tindall,  LL.D.  p.  14  (London,  1734). 
(o)  The  Maria,  1  C.  Rob.  Adtn.  Rep.  p.  163. 
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"  meme  personnels,  conclus  par  un  roi,  ou  par  tout  autre 
"  souverain  qui  en  a  le  pouvoir,  sont  traites  de  I'Etat,  et 
"  obligent  la  nation  entiere,  les  traites  reels,  faits  pour  sub- 
"  sister  independamment  de  la  personne  qui  les  a  conclus, 
"  obligent  sans  doute  les  successeurs.  L'obligation  qu'ils 
"  imposent  a  I'Etat  passe  successivement  a  tons  ses  con- 
"  ducteurs,  a,  mesure  qu'ils  prennent  en  main  I'autorite 
"  publique.  II  en  est  de  meme  des  droits  acquis  par  ces 
"  traites.  lis  sont  acquis  a  I'Etat,  et  passent  a  ses  con- 
"  ducteurs  successifs  "  (p).  And  in  another  place  he  says  : 
"  Des  qu'une  puissance  legitime  contracte  au  nom  de  I'Etat, 
"  elle  oblige  la  nation  elle-meme,  et  par  consequent  tons  les 
"  conducteurs  futurs  de  la  societe.  Lors  done  qu'un  prince 
"  a  le  pouvoir  de  contracter  au  nom  de  I'Etat,  il  oblige  tons 
"  ses  successeurs :  et  ceux-ci  ne  sont  pas  moins  tenus  que 
"  lui-meme  a  remplir  ses  engagements  "  (q). 

C XXXII.  The  language  of  Bynkershoek  is  still  more 
forcible.  In  one  passage  he  observes :  "  Recte  dixit  Grotius 
"  jus  populi  non  deficere  nisi  deficiat  ipse  populus.  Forma 
"  autem  regiminis  mutata  non  mutatur  ipse  populus. 
"  Eadem  utique  respublica  est,  quamvis  nunc  hoc,  nunc  alio 
"  modo  regatur ;  alioquin  diceres,  rempublicam  in  statu, 
"  quo  nunc  est,  exsolutam  videri  pactis  et  debitis  in  alio 
"  statu  contractis.  De  debitis  id  dicere  non  licere  consentit 
"  Grotius  (r).  De  pactis  ut  idem  dicamus,  eadem  quae  in 
"  debitis  obtinet  ratio  persuaserit "  (s).  His  chapter  "  De 
"  servanda  fide  pactorum  publicorum,  et  an  quae  eorum  tacitae 
"  exceptiones,"  begins  :  "  Pacta  privatorum  tuetur  jus  civile, 
"  pacta  principum  bona  fides.  Hanc  si  tollas,  tollis  mutua 
"  inter  principes  commercia,  quae  oriuntur  e  pactis  expressis, 
"  quin  et  tollis  ipsum  jus  gentium,  quod  oritur  e  pactis 
"  tacitis  et  praesumptis,   qu^    ratio  et  usus  inducunt "  {t). 


{p)  Vattel,  Le  Droit  de  Gens,  1.  ii.  c.  xii.  s.  191,  p.  400. 
[q)  lb.  1.  ii.  c.  xiv.  s.  215. 
(r)  De  Jure  Bel.  1.  ii.  c.  ix.  s.  8,  n.  3. 
(s)   Q.  J.  P.  1.  ii.  c.  XXV. —  Varies  Quesstiunculcs. 

{t)   Q.  J.  P.  1.  ii.  c.  X,      See,  ioo,.Burhe^s  Tracts  on  the  Popery  Laws, 
c.  iii.  in  fine,  as  to  the  ratification  of  the  Treaty  of  Limerick. 


CHANGES    IN    A    STATE.  209 

He  then  proceeds  to  comment  upon  the  sophistry  which 
defends  a  departure  from  the  obligations  of  treaties  :  "  H^ec 
"  pactis  omnibus  inesse  credit  clausulam  salutarem,  rebus  sic 
"  stantibus,  atque  adeo  a  pactis  recedi  posse  :  I.  Si  qua  nova 
''  causa,  satis  idonea,  obveniat.  II.  Si  res  eo  deducta  sit,  unde 
"  incipere  non  possit.  III.  Si  ipsa  pactorum  ratio  cesset. 
"  IV.  Sinecessitas  acutilitas  reipublicae  aliud  flagitent "  [u). 

The  last  pretext  he  denounces  as  a  detestable  Machiavel- 
lism — "  the  beast  of  many  heads,  Reason  of  State,  the  bane 
"  of  Princes,"  and  characterizes  the  three  former  excuses  as 
"  totidem  ruptae  fidei  velamenta;  " — and  again,  in  his  boldest 
manner,  "  Promissum  igitur,  si  me  audias,  etiam  tunc  ser- 
"  vandum,  cum  id  servari  Reipublicie  non  expediat,  imo 
"  periculosum  sit  "  (^x). 

CXXXIII.  Not  less  emphatic  and  decisive  is  the  language 
of  the  great  Republican  Confederation  of  North  America  : 
"  Nations  are  at  liberty  "  (says  Mr.  Chancellor  Kent)  "  to 
"  use  their  own  resources  in  such  manner  and  to  apply  them 
"  to  such  purposes  as  they  may  deem  best,  provided  they  do 
"  not  violate  the  perfect  rights  of  other  nations,  nor  endanger 
"  their  safety,  nor  infringe  the  indispensable  duties  of 
"  humanity.  They  may  contract  alliances  with  particular 
"  nations,  and  grant  or  withhold  particular  privileges,  in 
^'  their  discretion.  By  positive  engagements  of  this  kind  a 
"  new  class  of  rights  and  duties  is  created,  which  forms  the 
"  conventional  law  of  nations,  and  constitutes  the  most 
"  diffusive,  and  generally  the  most  important  branch  of 
"  public  jurisprudence.  And  it  is  well  to  be  understood,  at 
"  a  period  when  alterations  in  the  constitutions  of  Govern- 
"  ments  and  revolutions  in  States  are  familiar,  that  it  is  a 
"  clear  position  of  the  law  of  nations  that  treaties  are  not 
"  affected,  nor  positive  obligations  of  any  kind  with  other 
"  Powers  or  with  creditors  weakened,  by  any  such  mutations. 
"  A  State  neither  loses  any  of  its  rights  nor  is  discharged 


{u)  Bynkershoek,  Q.  J.  P.  I.  ii.  c.  x. 
(.r)  See,  too,  Cicero,  De  Off.  1.  iii.  c.  v.  6,  11. 
VOL.  1.  P 
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"  from  any  of  its  duties  by  a  change  in  the  form  of  its  civil 
''  government.  The  body  politic  is  still  the  same,  though  it 
"  may  have  a  different  organ  of  communication  "  (z/). 

CXXXIV.  Puffendorf,  in  his  chapter  "  De  mutatione  et 
"  interitu  civitatum,"  adds  the  authority  of  Sweden  to  fortify 
these  positions  in  one  of  the  best  chapters  of  his  treatise  on 
"  De  Jure  Naturae  et  Gentium  "  {z). 

CXXX  V.  We  have,  then,  this  opinion  of  the  continuity 
of  the  rights  and  obligations  of  a  State  confirmed  by  the 
unanimous  authority  of  the  most  celebrated  jurists  and 
statesmen  («)  of  all  countries.  This  accumulation  of  autho- 
rities must  not  be  regarded  as  an  idle  parade  of  evidence, 
because,  as  has  been  already  observed,  a  proposition  vv^hich 


{y)  Kenfs  Commentaries  on  American  Law,  vol.  i.  pp.  25,  '2Q. 

Wheaton  {Elem.  i.  33)  speaks  fully  to  the  same  eftect :  '^  Un  Etat 
est  im  corps  chaugeaut  quant  aux  membres  qui  composent  la  societe, 
mais  quant  a  la  societe  meme,  c'est  le  meme  corps  dont  I'existence  est 
perpetuee  par  une  succession  constante  de  membres  nouveaux.  Cette 
existence  continue  tant  qu'aucun  cbangement  fondamental  n'a  ete  intro- 
duit  dans  I'Etat." 

(z)  L.  viii.  c.  xiv. 

(a)  "  L'unite  permanente  qui  s'etablit,  et  le  d^veloppement  progressif 
qui  s'opere  par  cette  tradition  ineessante  des  hommes  aux  hommes,  et 
des  generations  aux  generations,  c'est  la  le  genre  humain ;  c'est  son 
originality  et  sa  grandeur ;  c'est  un  des  traits  qui  marquent  I'homme 
pour  la  souverainete  dans  ce  monde,  et  pour  I'immortalite  au-dela  de 
ce  monde. 

*'  O'est  de  la  que  derivent  et  par  la  que  se  fondent  la  famille  et  I'Etat, 
la  propriety  et  I'heredite,  la  patrie,  I'histoire,  la  gloire,  tons  les  faits  et 
tons  les  sentiments  qui  constituent  la  vie  etendue  et  perpetuelle  de 
Vhumanite  au  milieu  de  Vapparition  si  hornee  et  de  la  disjjarition  si 
rapide  des  individus  humains. 

"  La  Kepublique  sociale  supprime  tout  cela ;  elle  ne  voit  dans  les 
hommes  que  des  etres  isoles  et  epbemeres  qui  ne  paraissent  dans  la  vie 
et  sur  cette  terre,  theatre  de  la  vie,  que  pour  y  prendre  leur  subsistance 
et  leur  plaisir,  cbacun  pour  son  compte  seul,  au  meme  titre  et  sans 
autre  fin. 

"  C'est  precisement  la  condition  des  animaux.  Parmi  eux,  point  de 
lien,  point  d'action  qui  survive  aux  individus  et  s'eteude  a  tons ;  point 
d'appropriation  permanente,  point  de  transmission  hereditaire,  point 
d'ensemble  ni  de  progres  dans  la  vie  de  I'espece ;  rien  que  des  individus 
qui  paraissent  et  passent,  prenant  en  passant  leur  part  des  biens  de  la 


CHANGES    IN    A    STATE.  211 

is  maintained  by  the  concurrent  voice  of  eminent  jurists  of 
various  civilized  countries  becomes  ipso  facto,  as  it  were,  a 
part  of  International  law  (h), 

CXXXYI.  We  arrive,  then,  with  confidence  at  the  con- 
clusion, that  this  reciprocal  observance  of  good  faith,  whether 
it  be  plighted  to  the  payment  of  debts  or  to  the  fulfilment  of 
the  stipulations  of  treaties  (c),  is  binding  upon  all  nations. 
This  good  faith  is  the  great  moral  ligament  which  binds 
together  the  different  nations  of  the  globe  [d).  Without 
this,  war  would  be,  as  has  been  sometimes  asserted,  the 
perpetual  destiny  of  mankind,  and  that  miserable  fiction  of 
shallow  declamation  and  specious  sophistry  would  be  reality 
and  truth. 

CXXXVII.  It  remains  only  to  add  a  proposition  which 
is  indeed  a  corollary  from  the  foregoing  statements.  If  a 
nation  be  divided  into  various  distinct  societies,  the  obliga- 
tions which  had  accrued  to  the  whole,  before  the  division, 
are,  unless  they  have  been  the  subject  of  a  special  agreement, 
rateably   binding  upon    the  different   parts    (e) :    "  Contra 


terre  et  des  plaisirs  de  la  vie,  dans  la  mesure  de  leur  besoin  et  de  leur 
force  qui  font  leur  droit." — De  la  Demoei'atie  en  France,  par  M.  Guizot, 
pp.  58-60. 

{b)   Vide  ante,  cb.  vii.  p.  62. 

(c)  "  Item  foedera  pads  et  induciarum  possunt  sub  hoc  capite  coUocari, 
non  quatenus  servanda  sunt  postquam  sunt  facta  ;  hoc  enim  potius  pertinet 
ad  jus  naturale." — Suarez  de  Legibus  et  Deo  Legislatore,  p.  109. 

{d)  "Je  ne  crois  pas"  (says  Abbe  Mably)  ^'qu'il  soit  necessaire  de 
parler  dans  cet  ouvrage  de  la  fidelite  scrupuleuse  avec  laquelle  les  Etats 
doivent  remplir  leurs  engagemens ;  je  ne  fais  pas  ici  un  traite  de  droit 
naturel.  D'ailleurs  que  pourrois-je  aj outer  a  ce  que  tant  de  savans 
hommes  ont  ecrit  sur  cette  matiere  ?  Ex6cuter  ces  promesses,  c'est  le 
bien  de  la  society  g^nerale,  c'est  la  base  de  tout  le  bonheur  de  chaque 
soci^t^  particuliere ;  tout  nous  le  prouve,  tout  nous  le  d^montre,  cette 
v^rite  dont  de  mauvais  raisonneurs  veulent  douter  est  connue  des  peuples, 
le  moins  polices ;  et  les  princes  malheureux,  qui  se  font  un  jeu  de  leurs 
sermens,  feignent  de  la  respecter,  si  leur  ambition  n'est  pas  stupide  ou 
brutale." — Tome  i.  p.  111. 

(e)  "  Dass  iibrigens  die  Acten  der  Staatsgewalt  eines  fruhern  Herrschers, 
welcbe  der  Verfassung  des  regierten  Staates  entsprechen,  aucb  fiir  den 
Nachfolger  verbindlich  sind,  kann  gewiss  nach  internationalem  Hecht  in 

p  2 
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^^  evenit "  (as  Grotius  expresses  himself)  "ut  quas  una  civitas 
^^  fuerat,  dividatur,  aut  consensu  mutuo,  aut  vi  bellica,  sicut 
"  corpus  imperii  Persici  divisum  est  in  Alexandri  successores. 
*^  Quod  cum  fit,  plura  pro  uno  existunt  summa  imperia,  cum 
"  suo  jure  in  partes  singulas.  Si  quid  autem  commune 
"  fuerit,  id  aut  communiter  est  administrandum,  aut  pro 
''  ratis  portionibus  dividendum  "  (/).  And  ''  so  "  (says  Mr. 
Chancellor  Kent)  "  if  a  State  should  be  divided  in  respect 
"  to  territory,  its  rights  and  obligations  are  not  impaired ; 
"  and  if  they  have  not  been  apportioned  by  special  agree- 
'^  ment,  those  rights  are  to  be  enjoyed,  and  those  obligations 
"  fulfilled,  by  all  the  parts  in  common  "  {g).  So  Mr.  Justice 
Story,  delivering  a  judgment  in  the  Supreme  Court  of  the 
United  States,  observed :  "  It  has  been  asserted  as  a  principle 
"  of  the  common  law,  that  the  division  of  an  empire  creates 
"  no  forfeiture  of  previously  vested  rights  of  property  ;  and 
"  this  principle  is  equally  consonant  with  the  common  sense 
^^  of  mankind,  and  the  maxims  of  eternal  justice  "(A).  Lastly, 
it  should  be  observed,  that  this  principle  is  in  viridi  ohser^ 
vantia  in  International  practice,  and  was  incorporated  into 
the  treaty  by  which  the  modern  kingdom  of  Belgium  was 
established  {l). 

keinen  Zweifel  gezogen  werden." — Hefters,  s.  57,  p.  Ill  ;  Zacharid, 
Staats-  und  Bundesrecht,  s.  58. 

(/)  Grotius,  1.  ii.  c.  ix.  s.  10. 

{g)  Kenfs  Commentaries,  vol.  i.  p.  25. 

(A)  Terrett  and  Others  v.  Taylor  and  Others,  9  Cranch  {American) 
Reports,  50 ;  citing  Kelly  v.  Harrison,  2  John.  c.  29  j  Jackson  v.  Lunn, 
6  John.  c.  109  {American) ;   Calvin^s  Case,  7  Co.  27. 

{i)   Wheaton's  Hist.  546. 
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CHAPTER  I. 

OBJECTS    OF    INTERNATIONAL    LAW. 

CXJC  XVIII.  The  Sources  and  the  Subjects  of  Inter- 
national Law  having  been  stated,  it  remains  to  consider  the 
Objects  of  this  system  of  jurisprudence ;  that  is,  the  Rights 
which  are  to  be  ascertained,  protected,  and  enforced  by  this 
law  («). 

C XXXIX.  These  rights  flow  as  moral  and  logical  conse- 
quences from  the  positions  laid  down  in  the  first  chapter 
with  regard  to  the  Individuality  and  Intercommunion  of 
States,  and  from  the  definition  of  a  State  in  the  second 
chapter.  Some  of  these  rights  concern  more  immediately 
the  internal  and  domestic,  others  the  external  and  foreign, 
condition  of  a  State.  Moreover,  the  rights  of  nations,  like 
the  rights  of  individuals,  admit  of  a  general  division  into 
rights  which  relate  to  persons,  to  things,  and  to  the  mode  of 
their  enforcement. 

CXL.  These  are  rights  properly  so  called — rights  stricti 
juris ;  but  the  constant  intercourse  and  increasing  civiliza- 
tion of  nations  has  given  rise  to  a  usage  and  practice  which 
greatly   mitigates    the    severity   with   which   these   rights, 

{a)  "  Jus  gentium  est  sedium  occupatio,  sedificatio,  munitio,  bella, 
captivitates,  servitutes,  postliminia,  foedera,  paces,  inducise,  legatorum 
non  violandorum  religio,  connuljia  inter  alienigenas  prohibita.  Hoc 
inde  jus  gentium  appellatur,  quia  eo  jure  omnes  fere  gentes  utuntur." — 
JDecret.  i.  Dist.  i.  c.  ix. 
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abstractedly  considered,  might  be  exercised,  both  with  respect 
to  the  foreign  community,  in  its  aggregate  capacity,  and 
with  respect  to  the  persons  of  the  individual  members  be- 
longing to  it.  This  usage  is  called  comitas  gentium — the 
comity  of  nations — droit  de  convenance. 

CXLI.  With  regard  to  the  intercourse  of  individual 
members  of  different  States,  this  Comity  has  been  suffered 
to  grow  up  into  what  may  be  termed  2i  jus  gentium  privatum  ; 
and  which  requires,  on  account  of  its  magnitude  and  import- 
ance, a  separate  and  distinct  notice  in  another  part  of  this 
work. 

CXLI  I.  With  regard  to  a  State  in  its  aggregate  capacity, 
questions  of  Comity,  being  much  fewer  in  kind,  and  rarer 
in  occurrence,  may  be  conveniently  mentioned  and  distin- 
guished in  the  general  treatment  of  rights  properly  so  called. 

CXLIII.  But  with  regard  to  both,  the  fundamental  dis- 
tinction between  the  usage  of  comity  and  the  right  stricti 
juris  must  never  be  forgotten  (6). 

(6)  "Non  minus  soUicite  sepai'avimiis  ea  quae  juris  sunt,  stricte  ac 
proprie  dicti,  unde  restitutionis  obligatio  oritur,  et  ea  quae  juris  esse 
dicuntur,  quia  aliter  agere  cum  alio  aliquo  rectae  rationis  dictato  pugnat." 
—  Grot.  Prdeg.  s.  41. 

In  tlie  case  of  tlie  Maria,  Lord  Stoivell  observes  (speaking  of  Art.  12 
of  the  Order  of  Council,  1664,  which  directs,  "  That  when  any  ship, 
met  withal  by  the  Royal  Navy  or  other  ship  commissionated,  shall 
fight  or  make  resist,  the  said  ship  and  goods  shall  be  adjudged  lawful 
prize  ") :  "I  am  aware  that  in  those  orders  and  proclamations  are  to  be 
foimd  some  articles  not  very  consistent  with  the  law  of  nations  as  under- 
stood now,  or  indeed  at  that  time,  for  they  are  expressly  censured 
by  Lord  Clarendon.  But  the  article  I  refer  to  is  not  of  those  he 
reprehends  ;  and  it  is  observable  that  Sir  Rohei't  Wiseman^  then  the 
Kings  Advocate-General,  who  reported  upon  the  Articles  in  1673, 
and  expresses  a  disapprobation  of  some  of  them  as  harsh  and  novel, 
does  not  mark  this  article  with  any  observation  of  censure.  I  am 
therefore  warranted  in  saying  that  it  was  the  rule,  and  the  undisputed 
rule,  of  the  British  Admiralty.  I  will  not  say  that  that  rule  may  not 
have  been  broken  in  upon  in  some  instances  by  considerations  of  comity 
or  of  policy,  by  which  it  may  be  fit  that  the  administration  of  this 
species  of  law  should  be  tempered  in  the  hands  of  those  tribunals 
which  have  a  right  to  entertain  and  apply  them ;  for  no  man  can  deny 
that  a  State  may  recede  from  its  extreme  rights,  and  that  its  supreme 
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The  violation  of  rights  stricti  juris  may  be  redressed  by 
forcible  means,  by  the  operation  of  war,  which  in  the  com- 
munity of  nations  answers  to  the  act  of  the  Judicial  and 
Executive  Power  in  the  community  of  individuals.  But 
the  departure  from  the  usage  of  Comity  cannot  be  legally 
redressed  by  such  means.  The  remedy,  where  expostulation 
has  failed,  must  be  a  corresponding  reciprocity  of  practice 
on  the  part  of  the  nations  whose  subjects  are  so  treated. 
"  Illud  quoque  sciendum  est,"  observes  Grotius ;  '^  si  quis 
"  quid  debet,  non  ex  justitia  propria,  sed  ex  virtute  alia, 
**  puta  liberalitate,  gratia,  misericordia,  dilectione,  id  sicut 
"  in  foro  exigi  non  potest,  ita  nee  armis  deposci "  (c).  It 
is,  however,  often  a  question  of  some  nicety  and  difficulty  to 
ascertain  to  which  class  an  asserted  claim  belongs,  because 
the  usage  which  had  its  origin  in  the  precarious  concession 
of  Comity  may  be,  and  in  many  instances  has  been,  trans- 
ferred, through  uninterrupted  exercise  and  the  lapse  of  time, 
into  the  certain  domain  of  Right. 

councils  are  authorized  to  determine  in  what  cases  it  may  he  fit  to  do  so, 
the  particular  captor  having  in  no  case  any  other  right  and  title  than 
what  the  State  itself  would  possess  under  the  same  facts  of  capture." — 
1  a  Hob.  Adm.  Rep.  367,  368. 

And  again,  further  on  in  the  same  case,  he  says :  "  It  is  lastly  said, 
that  they  have  proceeded  only  against  the  merchant  vessels,  and  not 
against  the  frigate,  the  principal  wrong-doer.  On  what  grounds  this 
was  done — whether  on  that  sort  of  comity  and  respect  which  is  not 
unusually  shown  to  the  immediate  property  of  great  and  august  Sove- 
reigns, or  how  otherwise,  I  am  again  not  judicially  informed  ;  but  it  can 
be  no  legal  bar  to  the  right  of  a  plaintifi'  to  proceed,  that  he  has  for  some 
reason  or  other  declined  to  proceed  against  another  party,  against  whom 
he  had  an  equal  or  possibly  a  superior  title." — lb.  p.  376. 

^^De  ojfficiis  inyioxim  utilitatis,  quae,  si  primam  illorum  originem  spec- 
taveris,  sunt  hnpcrfecta,  per  ea,  quae  accedunt,  autem  in  perfecta  mutari 
atque  transire  possunt ;  paullo  difficilior  est  disquisitio." — Be  Necessitate 
et  TJsu  Juris  Gentium  Dissertatio,  c.  ii.  s.  17. — Pestel. 

See  the  part  of  this  work  which  relates  to  Comity  for  distinction 
between  Jus  Gentium  and  Jus  inter  Gentes. 

(c)  Grotius,  1.  ii.  c.  xxii.  s.  16. 
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CHAPTER  II. 

RIGHTS    OF    INDEPENDENCE    AND    EQUALITY. 

CXLIY.  Some  of  the  Rights  of  nations  appear  to  flow 
more  directly  from  the  first,  and  some  more  directly  from 
the  second  of  those  propositions  which  have  been  laid  down 
as  together  constituting  the  basis  of  International  Law  (a), 

CXLY.  From  the  first  proposition— namely,  that  States 
are  recognized  as  free  moral  persons — seem  to  be  more 
especially  derived  the  Rights  incident  to  Independence, 
which  are  the  following : — 

1.  The  nght  to  a  Free  Choice,  Settlement,  and  Altera- 
tion of  the  Internal  Constitution  and  Government  without 
the  intermeddling  of  any  foreign  State. 

2.  The  right  to  Territorial  Inviolability,  and  the  free  use 
and  enjoyment  of  Property. 

3.  The  right  of  Self-preservation,  and  this  by  the  defence 
which  prevents  as  well  as  by  that  which  repels  attack. 

4.  The  right  to  a  free  development  of  national  resources 
by  Commerce. 

5.  The  right  of  Acquisition,  whether  original  or  deriva- 
tive, both  of  Territorial  Possessions  and  of  Rights. 

6.  The  right  to  absolute  and  uncontrolled  Jurisdiction 
over  all  persons  and  things  ivithin,  and  in  certain  exceptional 
cases  ivithout,  the  limits  of  the  territory.  Under  this  head 
may  be  considered  the  status  of  Christians  in  Mohammedan 
or  Infidel  countries,  not  being  subjects  of  those  countries, 
and  the  question  of  Extradition  of  criminals. 


(a)  Vide  ante,  ch.  iii. 

Kaltenborn,  Kap.  v.  s.  9  :  "  Versuch  einer  wissenschaftlichen  Systematik 
des  Volkerreclits." 
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CXLVI.  The  limitations  which  the  abstract  Rights  of 
one  nation  may  receive  in  their  practical  exercise  from  the 
existence  of  similar  Rights  in  another  nation,  will  be  con- 
sidered in  a  chapter  on  the  doctrine  of  Intervention. 

C XL VII.  From  the  second  proposition — namely,  that 
each  State  is  a  member  of  an  Universal  Community — seem 
to  be  more  especially  dervived  the  Rights  incident  to 
Equality,  which  are  the  following : — 

1.  The  Right  of  a  State  to  afford  protection  to  her  law- 
ful subjects  wheresoever  commorant ;  and  under  this  head 
may  be  considered  the  question  of  debts  due  from  the  Govern- 
ment of  a  State  to  the  subjects  of  another  State. 

2.  The  Right  to  the  Recognition  by  Foreign  States  of 
the  National  Government. 

3.  The  right  to  External  marks  of  Honour  and  Respect. 

4.  The  Right  of  entering  into  International  Covenants  or 
Treaties  with  Foreign  States. 
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CHAPTER  III. 

RIGHT    TO    A    FREE    CHOICE    OF    GOVERNMENT. 

CXLVIII.  I. — We  will  now  consider  the  ris^hts  which 
flow  as  necessary  consequences  from  the  Independence  of 
States. 

And  first  in  the  rank  of  internal  and  domestic  rights  is, 
the  liberty  incident  to  every  Independent  State,  of  adopt- 
ing whatever  form  of  government,  whatever  political  and 
civil  institutions,  and  whatever  rulers  she  may  please, 
without  the  interference  or  control  of  any  foreign  Power. 
This  elementary  proposition  of  International  Law  is  so  un- 
questionable that  it  would  be  superfluous  to  cite  authorities 
in  support  of  it  («). 

CXLIX.  This  proposition,  nevertheless,  however  true  and 
however  important,  generally  speaking,  is  not  without  some 
limitations  in  its  practical  application ;  because,  rights  on 
the  part  of  other  States,  members  of  the  same  system,  may 
control,  to  a  certain  extent,  the  right  of  unlimited  liberty 
generally  incident    to  a   State  in  the  establishment  of  its 

(«)  It  is  nowhere  more  faithfully  enunciated  than  in  Gunther,  i.  284, 
ss.  6,  7 :  "  Keine  Nation  ist  befugt,  sich  in  die  Handlungen  der  andern 
zu  mischen,  am  ivenigsten  in  die  innere  Staatsverfassung."  The  prin- 
ciple is  recorded  in  many  treaties  ;  e.  g.  Treaty  of  the  Pyi'enees,  1659 
(Art.  60 — France  promises  not  to  interfere  in  the  affairs  of  Portugal)  ; 
Peace  of  Lilbeck,  1629  (Arts.  2,  3 — the  Emperor  of  Germany  takes  a 
similar  engagement  as  to  Denmark — a  reciprocal  one  being  taken  by 
Denmark) ;  Peace  of  Neustadt,  1721  (Art.  7 — Russia  makes  a  like 
promise  with  respect  to  Sweden).  Most  of  the  great  European  Powers 
have,  on  various  occasions,  formally,  at  least,  promulgated  the  same 
doctrine.     Vide  jwsf,,  Intervention — Balance  of  Power. 
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government,  as  the  right  of  an  individual  in  society  to 
perfect  liberty  is,  to  a  certain  extent,  limited  by  a  similar 
right  in  his  neighbour.  The  limitation  of  which  this  right 
is  susceptible  will  be  discussed  hereafter  in  the  chapter  on 
Intervention. 
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CHAPTEK  IV. 

TERRITORIAL     INVIOLABILITY — NATIONAL    POSSESSIONS. 

CL.  II. — A  State,  like  an  Individual,  is  capable  of 
possessing  property.  The  property  of  a  State  is  marked  by 
the  same  characteristics  relatively  to  other  States,  as  the 
property  of  Individuals  relatively  to  other  Individuals ;  that 
is  to  say,  it  is  exclusive  of  all  foreign  interference  and 
susceptible  of  free  disposition  («). 

This  property  consists  of  Things  {corj)ora\  and  of  Rights 
to  things  (Jura) ;  or,  in  other  words,  it  consists  of  things 
divided  into  those  which  are  corporeal  or  incorporeal,  movable 
or  immovable  {res,  bona,  pecunia)  (h).  As  in  the  case  of  Indi- 
viduals, certain  things  belong  by  their  nature  so  equally  to 
every  person,  that  they  are  incapable  of  being  appropriated 
by  any  one  person  ;  so  in  the  case  of  States,  certain  things 


{a)  Heffters,  s.  64. 

{h)  "Cum  pupillus  a  tiitore  stipulatur  rem  salvam  fore,  non  solum 
quae  in  patrimonio  habet,  sed  etiam  quae  in  nominibus  sunt,  ea  stipula- 
tione  videntur  contineri." — Dig.  lib.  xlvi.  t.  vi.  9. 

"  In  bonis  autem  nostris  computari  sciendum  est  non  solum  quae 
dominii  nostri  sunt,  et  si  bona  fide  a  nobis  possideantur  vel  superficiaria 
sint.  ^Eque  bonis  adnumerabitur,  etiam  si  quid  est  in  actionibus, 
petitionibus,  persecutionibus :  nam  haec  omnia  in  bonis  esse  videntur." — 
lb.  lib.  1.  t.  xvi.  49. 

"  Pecunics  verbum  non  solum  numeratam  pecuniam  complectitur : 
verum  omnem  omnino  pecuniam,  hoc  est  omnia  corpora :  nam  corpora 
quoque  pecuniae  appellatione  contineri  nemo  est  qui  ambiget." — lb. 
178. 

"  Pecunice  nomine  non  solum  numerata  pecunia ;  sed  omnes  res,  tam 
soli  quam  mobiles,  et  ta77i  corpora  quamjura  continentur." — lb.  222. 
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belong  so  equally  to  all  communities,  as  to  be  incapable 
of  being  appropriated  by  any  one  of  them  {extra  commer- 
cium — extra  patrimonium). 

All  these  Things  and  Rights  taken  together  would  be 
designated  by  the  Roman  law  "  universitas  "  (c).  At  present 
we  are  concerned  only  with  that  portion  of  this  collective 
whole  which  relates  to  real  or  territorial  rights,  and  more 
especially  with  the  right  which  flows  from  the  above- 
mentioned  characteristic  of  exclusiveness — namely,  the 
Right  of  Territorial  Inviolability. 

CLI.  A  State  in  the  lawful  possession  of  a  territory 
has  an  exclusive  right  of  property  therein,  and  no  stranger 
can  be  entitled,  without  her  permission,  to  enter  within 
her  boundaries,  much  less  to  interfere  with  her  full  exer- 
cise of  all  the  rights  incident  to  that  supreme  dominion, 
which  has  obtained  from  jurists  the  appellation  of  dominium 
eminens. 

CLII.  No  individual  proprietor  can  alienate  his  posses- 
sions from  the  State  to  which  they  belong,  and  confer  the 
property  of,  or  the  sovereignty  over,  them  to  another 
country  (<i).  Whether  and  to  what  extent  it  may  be  com- 
petent to  the  sovereign  of  a  territory  to  alienate  any  portion 
of  it  will  be  hereafter  considered. 

CLIII.  This  general  principle  of  dominium  eminens  is 
applicable  to  all  possessions,  whether  acquired,  1,  by  recent 
acquisition,  through  the  medium  of  discovery  and  lawful 
occupation ;  2,  by  lawful  cession  or  alienation ;  3,  by  con- 
quest in  time  of  war,  duly  ratified  by  treaty ;  or,  4,  by 
prescription. 

CLIV.  National  Territory  consists  of  water  as  well  as 
land  ;  and,  in  order  to  examine  carefully  the  former  species 
of  possession,  we  must  consider  whether,  and  to  what  extent. 


(c)  "Bonormn  appellatio,  siciit  hsereditatis,  univeisitatem  quandam  ac 
jus  successionis,  et  non  singulas  res  demonstrat." — Dig.  lib.  1.  t.  xvi. 
208. 

{d)  De  Garden,  TraiU  de  Di'plomatie,  t.  i.  p.  387. 
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and  under  what  limitations,  the  following  waters  may  be 
the  objects  of  national  property  and  dominion  : — 

1.  Rivers  and  Lakes. 

2.  The  Open  Sea. 

3.  The  Narrow  Seas. 

4.  The  British  Seas. 

5.  The  Straits. 

6.  Portions  of  the  Sea.    . 
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CHAPTER  V. 

PROPERTY    OF    A    STATE — RIVERS. 

CLV.  No  difficulty  can  arise  with  respect  to  Rivers  and 
Lakes  entirely  enclosed  within  the  limits  of  a  State ;  but 
questions  of  some  difficulty  have  arisen  with  respect  to  rivers 
which  are  not  so  enclosed,  but  which  flow  through  more 
than  one  State  («).  The  Roman  law  declared  all  navigable 
rivers  to  be  so  far  public  property  that  a  free  passage  over 
them  was  open  to  everybody,  and  the  use  of  their  banks 
(Jus  Uttoris)  for  anchoring  vessels,  lading  and  unlading  cargo, 
and  acts  of  the  like  kind,  to  be  incapable  of  restriction  by 
any  right  of  private  domain  (Z>). 

CLVI.  The  navigable  rivers,  however,  were  classed,  ac- 
cording to  that  law,  among  the  "  res  publicce,^^  and  not,  as 
might  appear  from  a  superficial  view,  among  the  "  res 
communes,^''  as  the  sea  was.  Rivers  were  the  public  pro- 
perty of  the  State,  not  common  to  the  whole  world,  like  the 
ocean  (c). 

CL  VII.  It  has  been  contended,  that  the  principle  of  this 
law  has  been  engrafted  upon  International  Law,  and  that 
it  is  a  maxim  of  that  law  that  the  ocean  is  free  to  all 
mankind,  and  rivers  to  all  riparian  inhabitants.  So  that 
the  nation  which  possessed  both  banks  of  a  river  where  it 
disembogued  itself  into  the  sea,  was  not  at  liberty  to  refuse 
the  nation  or  nations  which  possessed  the  banks  of  the  river 

(«)  Grotius,  1.  ii.  c.  ii.  ss.  12-14,  p.  191 ;  c.  iii.  ss.  7-12,  p.  207. 

(6)  Inst.  1.  ii.  tit.  i.  ss.  1-6 ;  Dig.  1.  i.  tit.  viii.  s.  5. 

(c)  "Qusedam  enim  naturali  jure  communia  sunt  omnium,  qu^dam 
publica.  .  .  .  Et  quidem  naturali  jure  cormnunia  sunt  omnia  haec :  Aer 
Aqua  profluens,  et  Mare,  et  per  hoc  littora  maris.  .  .  .  Flumina  autem 
omnia,  et  VoYtns,,  puhliea  sunt." — Inst.  1.  ii.  tit.  i.  ss.  1,  2. 
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higher  up,  from  the  use  of  the  water,  for  the  passage  of 
vessels  to  the  sea,  and  from  the  incidental  use  of  the  banks 
for  the  purposes  mentioned  above  (c?).  The  opinion  of 
Grotius  {e)  seems  to  be  in  favour  of  this  position  ;  for  he  held 
that,  though  the  property  and  domain  over  the  stream  be- 
longed to  the  riparian  States,  "  at  idem  flumen  qua  aqua 
"profluens  vocatur,  commune  mansit"(/);  and  this  upon 
two  grounds  :  1.  Because  this  was  one  of  the  rights  excepted 
and  reserved,  at  the  period  when  the  right  of  property  was 
introduced  as  a  limitation  upon  the  original  community  of 
possession,  in  which  fiction  this  great  man  believed  ;  but  as 
the  basis  of  this  opinion  clearly  was  and  is  now  universally 
acknowledged  to  be  a  fiction,  this  reason,  built  upon  the 
supposition  of  its  being  a  truth,  can  be  of  no  avail  (g).  2. 
Because  the  use  of  rivers  belonged  to  the  class  of  things 
"  utilitatis  i7inoxi(B  "  (A),  the  value  of  the  stream  being  in  no 
way  whatever  diminished  to  the  proprietors  by  this  innocent 
use  of  them  by  others,  inasmuch  as  the  use  of  them  is  inex- 
haustible {i).  Grotius,  as  it  will  be  necessary  to  remark 
hereafter,  appears  to  have  considered  the  right  of  mere  pas- 
sage (Jus  transitus  innoxii)  by  one  nation  over  the  domain 
of  another — whether  that  domain  was  an  arm  of  the  sea,  or 
lake,  or  river,  or  even  the  land — to  be  one  of  strict  law^  and 
not  of  comity ;  but  his  opinion  is  not  founded  upon  any 
sound  or  satisfactory  reason,  and  is  at  variance  with  that  of 
almost  all  other  jurists  {j).  For,  the  reason  of  the  thing 
and  the  opinion  of  other  jurists,  speaking  generally,  seem  to 


(d)  Wheaton's  History  of  the  Law  of  Nations,  p.  602. 

(e)  Lib.  ii.  c.  ii.  s.  12  et  seq.  p.  191. 

If)  Vattel,  1.  i.  c.  x.  ss.  103,  104 ;  1.  i.  c.  xxiii.  s.  292. 

{g)  So  Vattel,  t.  i.  1.  ii.  c.  ix.  s.  123:  " — un  reste  de  la  communion 
primitive." 

(Ji)  Grotius,  1.  ii.  c.  ii.  s.  11. 

(t)  Vattel,  t.  i.  1.  ii.  c.  ix.  s.  126  :  "  Des  choses  d'un  usage  in^puisable." 

(jf)  Monsieur  Euyhne  Ortolan,  however,  a  modern  Frencli  author,  who 
writes  with  care,  good  sense,  and  perspicuity,  agrees  with  Grotius.  See 
Des  Moyens  d''acque?'ir  le  Domaine  intej'national  ou  Propriete  d^Etat 
entre  les  Nations,  etc.  p.  30  (Paris.  1851). 
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agree  in  holding  that  the  ri^ht  can  only  be  what  is  called 
(however  improperly)  by  Vattel  and  other  writers  imperfect, 
and  that  the  State,  through  whose  domain  the  passage  is  to 
be  made,  must  be  the  sole  judge  as  to  whether  it  be  inno- 
cent or  injurious  in  its  character  (k). 

CLYIII.  It  may  be  conceded,  however,  that  the  right  to 
the  free  navigation  of  a  river  being  once  granted,  the  inno- 
cent use  of  the  different  waters  which  unite  that  river  with 
the  sea  follows  as  a  matter  of  course,  and  by  necessary 
implication.  This  proposition  was  stoutly  maintained  by 
the  States  who  were  interested  in  the  free  navigation  of  the 
Rhine,  and  who  insisted  that  no  other  construction  could  be 
put  upon  the  expressions  in  the  Treaties  of  Paris  and  Vienna, 
declaring  that  river  to  be  free.  "  Du  point  ou  il  devient 
"  navigable  jusqu'a  la  mer  "(/),  which  expressions  included, 
not  only  the  course  of  the  Rhine  Proper,  which  lost  itself  in 
the  sands,  but  the  other  channels  through  which  this  river 
disembogued  itself  into  the  sea(m). 

CLIX.  And  it  may  also  be  admitted,  that  when  this 
right  of  free  navigation  has  been  conceded,  the  maxim  of 
Roman  jurisprudence  applies,  and  that  the  right  of  the  shores 
is  incident  to  the  use  of  the  water.  Mr.  Wheaton  remarks, 
in  his  valuable  "  History  of  the  Law  of  Nations,"  that  the 
law^s  of  every  country  probably  intended  the  same  provision ; 
and  he  adds  a  remarkable  instance  of  the  practical  application 
of  the  principle  in  the  following  precedent  of  International 
Law  : — "  This  "  (he  says)  "must  have  been  so  understood 
"  between  France  and  Great  Britain  at  the  Treaty  of  Paris, 
"  when  aright  was  ceded  to  British  subjects  to  navigate  the 
"  whole  river  (the  Mississippi),  and  expressly  that  part 
"  between  the  island  of  New  Orleans  and  the  western  bank. 


{k)  Puffendorf,  1.  iii.  c.  iii.  s.  8.  Wheatori's  Elem.  of  International 
Laiv,  vol.  i.  pp.  229,  230.  History  of  the  Law  of  Nations,  pp.  508-510. 
Puffendorf,  1.  iii.  c.  iii.  ss.  3-6.  Wolff's  Inst.  ss.  310-312.  Vattel,  1.  i.  s. 
292 ;  1.  ii.  ss.  123-139. 

(l)  De  Martens  et  de  Cussy,  Pec.  de  Tr.  t.  iii.  p.  179. 

{m)  Annual  Register  for  1826,  pp.  259-263. 
VOL.  I.  Q 
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"  without  Stipulating  a  word  about  the  use  of  the  shores, 
"  though  both  of  them  belonged  then  to  France,  and  were 
"  to  belong  immediately  to  Spain.  Had  not  the  use  of  the 
"  shores  been  considered  as  incident  to  that  of  the  water,  it 
"  would  have  been  expressly  stipulated,  since  its  necessity 
"  was  too  obvious  to  have  escaped  either  party.  Accord- 
"  ingly,  all  British  subjects  used  the  shores  habitually  for 
"  the  purposes  necessary  to  the  navigation  of  the  river ;  and 
"  when  a  Spanish  governor  undertook  at  one  time  to  forbid 
"  this,  and  even  cut  loose  the  vessels  fastened  to  the  shores, 
"  a  British  vessel  went  immediately,  moored  itself  opposite 
"  the  town  of  New  Orleans,  and  set  out  guards  with  orders 
"  to  fire  on  such  as  might  disturb  her  moorings.  The 
"  governor  acquiesced,  the  right  was  constantly  exercised 
*'  afterwards,  and  no  interruption  was  offered  "  (??). 

CLX.  These  accessories,  however,  can  of  course  only 
be  demanded  when  the  principal  right  has  been  granted  ; 
and  we  must  return  to  the  position,  that  where  the  free 
navigation  of  a  river  has  not  been  conceded  by  the  State 
possessing  both  banks,  there  is  no  sufficient  authority  for 
maintaining  that  such  concession  can  be,  irrespectively  of 
treaty,  lawfully  compelled.  It  is  true,  indeed,  that  the 
United  States  of  America,  in  their  controversy  with  Spain 
with  reference  to  the  navigation  of  the  Mississippi,  before 
the  Treaty  of  Lorenzo  el  Keal  in  1795,  insisted  upon  a  strict 
International  right,  founded,  as  it  was  alleged,  upon  the 
natural  sentiments  of  man,  to  the  free  use  of  rivers  from  the 
source  to  the  mouth  by  all  riparian  inhabitants.  But  the 
practice  of  nations  was  not  at  that  time  in  favour  of  this 
position,  and  a  treaty  was  finally  resorted  to  in  this,  as  it  has 
been  since  in  other  cases,  as  the  only  certain  means  of  placing 
this  claim  upon  the  footing  of  right,  and  of  securely  regu- 
lating its  exercise. 

CLXI.  The  general  law  on  this  head  is  summed  up  with 
characteristic  perspicuity  by  Lord  Stowell  in  the  case  of  the 

{n)  Hid.  of  the  Laiv  of  Nations,  510,  511. 
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Twee  Gehroeders  {o).  This  was  a  case  of  considerable 
importance,  as  it  respected  the  claim  of  a  sovereign  State 
to  a  right  of  territory  over  the  spot  where  the  capture  in 
question  was  alleged  to  have  taken  place.  The  case  arose 
on  the  capture  of  vessels  in  the  Groningen  Watt,  on  a 
suggestion  that  they  were  bound  from  Hamburg  to  Amster- 
dam, then  under  blockade,  and  a  claim  was  given  under 
the  authority  of  the  Prussian  minister,  averring  the  place  in 
question  to  be  within  the  territories  of  the  King  of  Prussia. 
Lord  Stowell  said,  "  It  is  scarcely  necessary  to  observe,  that 
"  a  claim  of  territory  is  of  a  most  sacred  nature.  Strictly 
"  speaking,  the  nature  of  the  claim  brought  forward  on  this 
"  occasion  is  against  the  general  inclination  of  the  law,  for 
"  it  is  a  claim  of  private  and  exclusive  property,  on  a  subject 
''  where  a  general,  or  at  least  a  common  use  is  to  be  presumed. 
"  It  is  a  claim  which  can  only  arise  on  portions  of  the  sea, 
"  or  on  rivers  flowing  through  diiferent  States  :  the  law  of 
"  rivers  flowing  entirely  through  the  provinces  of  one  State 
"  is  perfectly  clear.  In  the  sea,  out  of  the  reach  of  cannon- 
"  shot,  universal  use  is  presumed  ;  in  rivers  flowing  through 
"  conterminous  States,  a  common  use  of  the  different  States 
"  is  presumed.  Yet,  in  both  of  these,  there  may,  by  legal 
''  possibility,  exist  a  peculiar  property  excluding  the  universal 
"  or  the  common  use.  Portions  of  the  sea  are  prescribed 
"  for,  so  are  rivers  flowing  through  contiguous  States  ;  the 
"  banks  on  one  side  may  have  been  first  settled,  by  which 
"  the  possession  and  property  may  have  been  acquired,  or 
"  cessions  may  have  taken  place  upon  conquests,  or  other 
"  events.  But  the  general  presumption  certainly  bears 
"  strongly  against  such  exclusive  rights,  and  the  title  is  a 
"  matter  to  be  established,  on  the  part  of  those  claiming 
"  under  it,  in  the  same  manner  as  all  other  legal  demands 
"  are  to  be  substantiated,  by  clear  and  competent  evidence. 
"  The  usual  manner  of  establishing  such  a  claim  is,  either 
"  by  the  express  recorded  acknowledgment  of  the    conter- 

(o)  3  C.  Roh.  Adm.  Rep.  338-340. 
Q  2 
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"  minous  States,  or  by  an  ancient  exercise  of  executive 
"  jurisdiction,  founded  presumptively  on  an  admission  of 
"  prior  settlement,  or  of  subsequent  cession.  One  hardly 
"  sees  a  third  species  of  evidence,  unless  it  be,  what  this 
"  case  professes  to  exhibit,  the  decision  of  some  common 
"  superior  in  the  case  of  a  contested  river.  The  sea  admits 
"  of  no  common  sovereign  ;  but  it  may  happen  that  conter- 
"  minous  States,  through  which  a  river  flows,  may  acknow- 
"  ledge  a  common  paramount  sovereign,  who,  in  virtue  of 
"  his  political  relation  to  them,  may  be  qualified  to  appro- 
"  priate  exclusively  and  authoritatively  the  rights  of  territory 
"  over  such  a  river,  to  one  or  other  of  them." 

CLXII.  This  free  navigation,  and  this  innocent  use  of 
rivers,  have  formed  an  important  part  of  many  treaties ; 
and  the  subject  has  been  most  carefully  considered  in  some 
of  the  principal  conventions  of  modern  times. 

CLXIII.  When  the  Seven  United  Provinces  had  obtained, 
after  a  struggle  of  eighty  years'  duration,  the  recognition  of 
their  independence  from  the  crown  of  Spain,  they  were  not 
contented  with  having  achieved  their  own  liberty,  and  with 
having  possessed  themselves  of  some  of  the  richest  colonies 
of  their  former  sovereign  in  the  New  World :  they  strove, 
being  far-sighted  according  to  the  notions  of  trade  then  preva- 
lent, to  secure  to  themselves,  both  at  home  and  abroad,  the 
closest  commercial  monopoly  (/>);  and  by  the  peace  of  Miinster 
(Jan.  30, 1648)  they  actually  compelled  Philip  the  Fourth  to 
deprive  the  Ten  Provinces,  which  hadretalned  their  allegiance, 
of  the  commercial  advantages  naturally  incident  to  their  geo- 
graphical situation.  The  fourteenth  article  of  that  Peace  {q) 
contained  a  stipulation  that  the   Scheldt  in  all  its  branches. 


{p)  Koch,  Histoire  des  TraitSs  de  Paix,  torn.  i.  pp.  84,  483  (ed. 
Bmxelles,  1837). 

(q)  The  stipulation  was  said  to  be  only  a  confirmation  of  the  ancient 
right  of  Staple  {d'Hapes)  by  which  foreign  vessels  entering  the  Scheldt 
were  compelled  to  break  bulk,  and  put  their  cargo  on  board  Dutch 
vessels ;  but  by  this  stipulation  foreign  vessels  were  absolutely  prohibited 
from  entering  the  Scheldt. 
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and  in  its  mouths  of  Sas,  Zwyn  (r),  and  the  other  openings 
into  the  sea,  should  be  for  ever  closed  to  the  Belgian  pro- 
vinces. This  stipulation,  to  which  the  ruin  of  the  once 
magnificent  commerce  of  Antwerp  has  been  ascribed,  was 
rigidly  enforced  till  1783  (s),  when  Joseph  the  Second 
endeavoured  to  remove  the  unnatural  obstacles  to  the  natural 
prosperity  of  his  fine  Belgic  provinces,  by  forcing,  most 
illegally  it  must  be  confessed,  the  opening  of  the  Scheldt. 
But  the  Dutch  made  on  the  whole  a  successful  resistance  to 
this  attempt,  retaining,  by  the  Treaty  of  Fontainebleau 
(which  they  concluded,  under  the  mediation  of  France,  with 
Joseph  in  1785),  the  Scheldt  from  Saftingen  to  the  sea,  and 
all  the  mouths  of  the  Scheldt  in  the  same  closed  condition,  in 
which  they  had  been  placed  by  the  Treaty  of  Miinster.  The 
forcible  opening  of  this  navigation  by  the  French  when  they 
overran  Belgium  in  1792,  and  the  utter  disregard  which 
they  avowed  for  all  treaties  upon  the  matter,  was  one  of  the 
circumstances  which  brought  England  and  Holland  into  the 
war  against  France. 

CLXIV.  The  Treaty  of  Vienna  in  1815  introduced  a 
more  liberal  principle  upon  this  subject  into  the  public  law 
of  Europe.  The  final  act  of  the  Congress  of  Vienna  provided, 
by  what  is  called  the  Annexe  XVI.,  that  the  navigation  of 
all  rivers  separating  or  traversing  different  States  should  be 
entirely  free,  from  the  point  where  each  river  became  navi- 
gable to  the  point  of  its  disemboguement  into  the  sea  {t).   The 

(r)  The  Dutch,  it  should  he  ohserved,  always  maintained  that  the 
whole  course  of  the  two  branches  of  the  Scheldt,  which  passed  within 
the  dominions  of  Holland,  was  entirely  artificial',  that  it  owed  its 
existence  to  the  skill  and  labour  of  Dutchmen ;  that  its  banks  had  been 
erected  and  maintained  by  them  at  a  great  labour  and  expense. 

(s)  See  Martens'  Causes  celebres,  t,  ii.  p.  203 — Cause  huitieme : 
"DifF^rends  survenus,  en  1783  et  1784,  entre  I'Autriche  et  la  R6publique 
des  Provinces  unies  des  Pays-Bas,  au  sujet  des  limites  de  la  Flandre,  de 
la  cession  de  Maestricht,  de  I'ouverture  de  I'Escaut,  et  du  commerce  aux 
Indes  Orientales." 

{€)  Hertslefs  Tr.  vol.  i.  p.  2. — "  Art.  OVIII.  Les  puissances  dont  les 
^tats  sont  s^pares  ou  traverses  par  une  meme  riviere  navigable, 
s'engagent  a  regler  d'un  commun  accord  tout  ce  qui  a  rapport  a  la 
navigation  de  cette  riviere.      EUes  nommeront,  a  cet  effet,  des  com- 
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general  principles  of  this  act  of  regulation  {regJement)  were 
founded  upon  a  memoir  of  the  celebrated  Wilhelm    von 

missaires,  qui  se  reuniront,  an  plus  tard,  six  mois  apres  la  fin  du 
Oongres,  et  qui  prendront  pour  bases  de  leurs  travaux  les  principes 
etablis  dans  les  articles  suivants, 

"Art.  OIX.  La  na-vigation  dans  tout  le  cours  des  rivieres  indiquees 
dans  Tarticle  precedent,  du  point  ou  chacune  d'elles  devient  navigable 
jusqu'a  son  emboucbure,  sera  entierement  libre,  et  ne  pourra,  sous  le 
rapport  du  commerce,  etre  interdite  a  personne  ;  bien  eutendu  que  Ton 
se  conformera  aux  reglements  relatifs  a  la  police  de  cette  navigation ; 
lesquels  serout  con^us  d'une  maniere  uniforme  pour  tons,  et  aussi  favor- 
able que  possible  au  commerce  de  toutes  les  nations. 

"Art.  OX.  Le  systeme  qui  sera  6tabli,  tant  pour  la  perception  des 
droits  que  pour  le  maintien  de  la  police,  sera,  autant  que  faire  se  pourra, 
le  meme  pour  tout  le  cours  de  la  riviere,  et  s'etendra  aussi,  a  moins  que 
les  circonstances  particulieres  ne  s'y  opposent,  sur  ceux  de  ses  embranche- 
ments  et  confluents  qui,  dans  leur  cours  navigable,  separent  ou  traversent 
difKrents  etats. 

"Art.  CXI.  Les  droits  sur  la  navigation  seront  fixds  d'une  maniere 
uniforme,  invariable,  et  assez  independante  de  la  qualite  difierente  des 
marchandises  pour  ne  pas  rendre  necessaire  un  examen  detaille  de  la 
cargaisoD,  autrement  que  pour  cause  de  fraude  et  de  contravention. 
La  quotite  de  ces  droits,  qui,  en  aucun  cas,  ne  pourront  exc6der  ceux 
existant  actuellement,  sera  determinee  d'apres  les  circonstances  locales, 
qui  ne  permettent  gueres  d'etablir  une  regie  gen^rale  a  cet  egard.  On 
partira  neanmoins,  en  dressant  le  tarif,  du  point  de  vue  dencourager  le 
commerce  en  facilitant  la  navigation,  et  I'octroi  etabli  sur  le  Rhin  pourra 
servir  d  une  norme  approximative. 

"  Le  tarif  une  fois  r^gle,  il  ne  pourra  plus  etre  augments  que  par  un 
arrangement  commun  des  6tats  riverains,  ni  la  navigation  grev^e  d'autres 
droits  quelconques,  outre  ceux  fixes  dans  le  reglement. 

"  Art.  CXII.  Les  bureaux  de  perception,  dont  on  reduii-a  autant  que 
possible  le  nombre,  seront  fixes  par  le  reglement,  et  il  ne  pourra  sy  faire 
ensuite  aucun  cbaugement  que  d  un  commun  accord,  a  moins  qu'un  des 
etats  riverains  ne  voulut  diminuer  le  nombre  de  ceux  qui  lui  appartien- 
nent  exclusivement. 

"Art.  CXTII.  Chaque  ^tat  riverain  se  chargera  de  I'entretieu  des 
cbemins  de  hallage  qui  passent  par  son  territoire,  et  des  travaux  neces- 
saires  pour  la  meme  etendue  dans  le  lit  de  la  riviere,  pour  ne  faire 
eprouver  aucun  obstacle  a  la  navigation. 

"  Le  reglement  futnr  fixera  la  maniere  dont  les  6tats  riverains  devront 
concourir  a  ces  derniers  travaux,  dans  le  cas  ou  les  deux  rives  appar- 
tiennent  a  differents  gouvernements. 

"  Art.  CXIV.  On  n'etablira  nulle  part  des  droits  d'6tape,  d'ecbelle,  ou 
de  relache  forcee.  Quant  a  ceux  qui  existent  deja,  ils  ne  seront  conserves 
qu'en  tant  que  les  etats  riverains,  sans  avoir  egard  a  I'int^ret  local  de 


RIVERS.  231 

Humboldt  (u),  then  the  Prussian  plenipotentiary ,  they  were 
afterwards  applied,  by  a  series  of  articles,  to  the  details  of 
the  tolls  (x),  octroi,  police,  and  other  matters  incident  to  the 
navigation  of  rivers,  and  in  particular  to  the  Khine,  the 
Neckar,  the  Main,  the  Moselle,  the  Meuse,  the  Scheldt :  the 
stipulations  relating  to  the  Meuse  and  the  Scheldt  were 
subsequently  incorporated  into  the  treaty  of  1839,  between 
the  then  independent  kingdoms  of  Holland  and  Belgium. 

I'endroit  ou  du  pays  ou  ils  sont  ^tablis,  les  trouveraient  n^cessabes  ou 
utiles  a  la  navigation  et  au  commerce  en  general. 

''  Art.  OXV.  Les  doiianes  des  6tats  riverains  n'aiiront  rien  de  commun 
avec  les  droits  de  navigation.  On  empechera,  par  des  dispositions  r6gie- 
mentaires,  que  Fexercice  des  fonctions  des  douaniers  ne  mette  pas 
d'entraves  a  la  navigation ;  mais  on  surveillera,  par  une  police  exacte 
sur  la  rive,  toute  tentative  des  habitants  de  faire  la  contrebande  a  I'aide 
des  bateliers. 

"Art.  OXVI.  Tout  ce  qui  est  indiqu6  dans  les  articles  pr6c($dents  sera 
d^termind  par  un  reglement  commun  qui  renfermera  egalement  tout  ce 
qui  aurait  besoin  d'etre  fix6  ult6rieurement.  Le  reglement,  une  fois 
arrete,  ne  pourra  etre  chang^  que  du  consentement  de  tons  les  ^tats 
riverains,  et  ils  auront  soin  de  pourvoir  a  son  execution  d'une  maniere 
convenable,  et  adaptee  aux  circonstances  et  aux  localites. 

"  Art.  OXVII.  Les  reglemens  particuliers  relatifs  a  la  navigation  du 
Rhin,  du  Neckar,  du  Mein,  de  la  Moselle,  de  la  Meuse  et  de  I'Escaut,  tels 
qu'ils  se  trouvent  joints  au  present  acte,  auront  la  meme  force  et  valeur 
que  s'ils  j  avaient  6t6  textuellement  inseres." 

{u)  Wheatori's  History,  p.  498. 

(.r)  Grotius,  1.  ii.  c.  ii.  xiv.,  observes  generally  upon  the  question 
of  tolls  :  "  Sed  quseritur,  an  ita  transeuntibus  mercibus,  terra,  aut  amne, 
aut  parte  maris,  quae  terrse  accessio  dici  possit,  vectigalia  imponi  possint 
ab  eo,  qui  in  terra  imperium  habet,  Certe  qupecunque  onera  ad  illas 
merces  nullum  habent  respectum,  ea  mercibus  istis  imponi  nulla  sequitas 
patitur.  Sic  nee  capitatio,  civibus  imposita  ad  sustentanda  reipublicse 
onera,  ab  exteris  transeuntibus  exigi  potest.  Sed  si  aut  ad  preestandam 
securitatem  mercibus,  aut  inter  csetera,  etiam  ob  hoc  onera  sustinentur, 
ad  ea  compensanda  vectigal  aliquod  imponi  mercibus  potest,  dum 
modus  causas  non  excedatur."  Upon  this  passage  Barheyrac  remarks : 
"  Oette  raison  et  autres  semblables  ne  font  que  reudre  plus  juste  la  levee 
des  impots.  Mais  independamment  de  tout  cela  on  peut  exiger  quelque 
chose  pour  la  simjjle  jjermission  de  passer,  qu  on  n'etoit  pas  oblig^  d'accorder 
a  la  rigueur.  II  est  libre  a  tout  propri6taire,  par  une  suite  du  droit 
meme  de  propri^taire,  de  n'accorder  a  autre  que,  moyennant  un  certain 
prix,  I'usage  de  son  bien."  See  also  Vattel,  1.  i.  c.  x.  pp.  103,  104,  128  ; 
1.  ii.  c.  X.  p.  362. 
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CLXY.  Arrangements  made  in  a  similar  spirit  with 
respect  to  the  free  navigation  of  the  Vistula,  entered  into,  in 
May  1815,  between  Austria  and  Russia  (j/),  and  between 
Russia  and  Prussia,  to  which  Austria  subsequently  acceded, 
and  with  respect  to  the  rivers  and  canals  of  ancient  Poland, 
w^ere  confirmed  by  the  fourteenth  article  of  the  final  diet  of 
this  Congress.  Similar  regulations  were  established  with 
respect  to  the  navigation  of  the  Elbe,  by  a  convention  signed 
at  Dresden,  on  June  23,  1821,  by  the  States  bordering  on 
that  river  {les  Etats  riverains),  and  by  an  additional  act 
signed  by  the  same  parties  at  Dresden,  on  April  13,  1844  ; 
a  similar  act  was  entered  into  by  the  States  bordering  on 
the  Weser  on  September  10,  1823  {z).  By  the  ninety- 
sixth  article  of  the  same  Congress,  the  same  general  prin- 
ciples with  respect  to  the  free  navigation  of  rivers  were 
extended  to  the  Po. 

CLXVI.  By  a  Treaty  [a)  between  Spain  and  Portugal, 
signed  at  Lisbon  on  August  13,  1835,  the  perfect  freedom 
of  navigation  of  the  river  Douro  was  secured  to  the  subjects 
of  both  the  contracting  Powers. 

CLXVII.  The  Treaty  of  Bucharest  in  1812  put  an  end 
to  the  hostilities  which  had  been  carried  on  between  Russia 
and  the  Ottoman  Empire  since  1809.  By  the  fourth  article 
of  that  Treaty  it  was  covenanted,  that  the  boundary  of 
Russia  on  the  side  of  Turkey  in  Europe  should  be  the 
Pruth,  from  the  point  where  it  joins  the  Danube,  and  the 
left  bank  of  the  Danube  to  its  mouth  into  Kilia  in  the 
Black  Sea ;  that  the  navigation  of  both  rivers,  according  to 
these  limits,  should  be  equally  free — the  latter  only  having 
been  so  before — to  the  subjects  of  both  empires;  that  no 
fortifications  should  be  erected  on  the  island  in  it ;  and 
that  the  right  of  fishing  and  cutting  wood  should  also  be 


{y)  Treaty  between  Austria  and  Russia  as  to  the  Dniester,  March  19, 
1810. 

(2)  Martens,  Nouv.  Recueil,  torn.  ix.  p.  361. 
(«)  Martens  et  de  Cussy,  torn.  iv.  p.  123. 
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common  to  both  countries  (b).  But  by  the  Treaty  of  Paris, 
1856  (c),  the  navigation  of  the  noble  and  mighty  Danube 
was  subjected  to  the  same  public  law  to  which  other  great 
rivers  of  Europe  flowing  through  the  territories  of  divers 
States  had  been  subjected  by  the  Treaty  of  Vienna  (d).  The 
extension  of  the  principle  of  free  navigation  to  this  great 
artery  of  Europe  is  a  fact  of  no  light  importance  to  the 
present  and  future  welfare  of  mankind.  By  the  Treaty  of 
Adrlanople  (e)  the  Sulina  channel  of  the  Danube  had  been 
practically  placed  under  the  power  of  Russia.  Much  of  the 
value  of  the  navigation  depends  upon  the  state  of  this 
channel,  about  which  great  complaints  had  been  justly 
made  {/)»  This  evil  also  has  been  remedied  by  the  Treaty 
of  Paris  (1856),  which  appointed  an  European  commission 
to  examine  and  make  regulations  on  the  subject  {g), 

CLXVIIa.  The  General  Treaty  {h)  for  the  European 
and  Riverain  Commissioners  of  the  Danube  was  concluded 
between  Great  Britain,  Austria,  France,  Prussia,  Russia, 
Sardinia,  and  Turkey,  on  March  30,  1856. 

This  Treaty  contained,  among  other  provisions,  the  follow- 
ing Articles : — 

"Art.  XV.  (0.  The  Act  of  the  Congress  of  Vienna 
"  having  established  the  principles  intended  to  regulate  the 
"  navigation  of  rivers  which  separate  or  traverse  different 
"  States,  the  contracting  Powers  stipulate  among  themselves 

(&)  Wheatoti's  Hist.  p.  604. 

(c)  Arts,  xv.-xix. 

id)  "  Convention  conclue  le  25  (13)  juillet^  1840,  entre  I'Autriche  et 
la  Russie,  conceruant  la  navigation  du  Danube." — Martens,  Rec.  de 
Traites,  etc.  vol.  xxx.  p.  209. 

(e)  Art.  2,  1829. 

(/)  Correspondence  with  the  Russian  Government  respecting  obstruc- 
tions to  the  navigation  of  the  Sulina  Channel  of  the  Danube,  in  papers 
laid  before  Parliament,  1853. 

{g)  See  a  rhglement  provisoire  made  on  July  9,  1860. — Rec.  gen.  de 
Traites,  Samwer  (cont.  of  Martens),  t.  iv.  2'  partie,  p.  118. 

(A)  See  Papers  relating  to  the  navigation  of  the  Danube,  laid  before 
Parliament,  March  1,  1878.     They  extend  from  1866  to  1878. 

{%)  French  version  laid  before  Parliament  in  1866. 
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"  that  those  principles  shall  in  future  be  equally  applied  to 
"  the  Danube  and  its  mouths.  They  declare  that  this  ar- 
"  rangement  henceforth  forms  a  part  of  the  public  law  of 
"  Europe,  and  take  it  under  their  guarantee. 

'*  The  navigation  of  the  Danube  cannot  be  subjected  to 
**'  any  impediment  or  charge  not  expressly  provided  for  by 
"  the  stipulations  contained  in  the  following  Articles :  in 
"  consequence,  there  shall  not  be  levied  any  toll  founded 
"  solely  upon  the  fact  of  the  navigation  of  the  river,  nor  any 
"  duty  upon  the  goods  which  may  be  on  board  of  vessels. 
"  The  regulations  of  police  and  of  quarantine  to  be  estab- 
"  lished  for  the  safety  of  the  States  separated  or  traversed 
"  by  that  river  shall  be  so  framed  as  to  facilitate,  as  much  as 
"  possible,  the  passage  of  vessels.  With  the  exception  of 
"  such  regulations,  no  obstacle  whatever  shall  be  opposed  to 
"  free  navigation. 

"  Art.  XVI.  With  the  view  to  carry  into  effect  the 
"  arrangements  of  the  preceding  article,  a  Commission,  in 
"  which  Great  Britain,  Austria,  France,  Prussia,  Russia, 
*'  Sardinia,  and  Turkey,  shall  each  be  represented  by  one 
"  Delegate,  shall  be  charged  to  designate  and  to  cause  to 
"  be  executed  the  works  necessary  below  Isaktcha,  to  clear 
"  the  mouths  of  the  Danube,  as  well  as  the  neighbouring 
"  parts  of  the  sea,  from  the  sands  and  other  impediments 
"  which  obstruct  them,  in  order  to  put  that  part  of  the  river 
"  and  the  said  parts  of  the  sea  in  the  best  possible  state  for 
"  navigation. 

"  In  order  to  cover  the  expenses  of  such  works,  as  well  as 
"  of  the  establishments  intended  to  secure  and  to  facilitate 
"  the  navigation  at  the  mouths  of  the  Danube,  fixed  duties 
"  of  a  suitable  rate,  settled  by  the  Commission  by  a  majority 
"  of  votes,  may  be  levied,  on  the  express  condition  that,  in 
"  this  respect  as  in  every  other,  the  flags  of  all  nations  shall 
"  be  treated  on  the  footing  of  perfect  equality." 

There  were  various  other  Treaties,  Conventions,  and 
Conferences,  which  in  the  present  state  of  circumstances 
it  is  unnecessary  to  mention,  but  a  Treaty  between  Great 
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Britain,  Germany  (Prussia),  Austria,  France,  Italy,  Rus- 
sia, and  Turkey,  for  the  revision  of  certain  Stipulations 
of  the  Treaty  of  March  30,  1856,  signed  at  London, 
March  13,  1871,  contained  the  following  among  other 
provisions :  — 

"  Art.  IV.  The  Commission  established  by  Article  XVI. 
"  of  the  Treaty  of  Paris,  in  which  the  Powers  who  joined 
"  in  signing  the  Treaty  are  each  represented  by  a  Delegate, 
"  and  which  was  charged  with  the  designation  and  execution 
"  of  the  works  necessary  below  Isaktcha,  to  clear  the  mouths 
"  of  the  Danube,  as  well  as  the  neighbouring  parts  of  the 
"  Black  Sea,  from  the  sands  and  other  impediments  which 
"  obstruct  them,  in  order  to  put  that  part  of  the  river  and 
"  the  said  parts  of  the  sea  in  the  best  state  for  navigation, 
"  is  maintained  in  its  present  composition.  The  duration  ol 
"  that  Commission  is  fixed  for  a  further  period  of  twelve 
"years,  counting  from  April  24,  1871,  that  is  to  say,  till 
"  April  24,  1883,  being  the  term  of  the  redemption  of  the 
"  loan  contracted  by  that  Commission,  under  the  guarantee 
"  of  Great  Britain,  Germany,  Austria-Hungary,  France, 
"  Italy,  and  Turkey. 

"  Art.  V.  The  conditions  of  the  re-assembling  of  the 
"  Riverain  Commission,  established  by  Article  XVII.  of  the 
"  Treaty  of  Paris  of  March  30,  1856,  shall  be  fixed  by  a 
"  previous  understanding  between  the  Riverain  Powers. 
"  without  prejudice  to  the  clause  relative  to  the  three  Danu- 
"  bian  Principalities ;  and  in  so  far  as  any  modification  of 
"  Article  XVII.  of  the  said  Treaty  may  be  involved,  this 
"  latter  shall  form  the  subject  of  a  special  Convention  be- 
'•  tween  the  co-signatory  Powers. 

"  Art.  VI.  As  the  Powers  which  possess  the  shores  of 
"  that  part  of  the  Danube  where  the  Cataracts  and  the  Iron 
"  Gates  offer  impediments  to  navigation  reserve  to  them- 
"  selves  to  come  an  understanding  with  the  view  of  removing 
"  those  impediments,  the  high  contracting  parties  recog- 
"  nize  from  the  present  moment  their  right  to  levy  a  pro- 
"  visional  tax  on  vessels  of  commerce  of  every  flag  which 
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"  may  henceforth  benefit  thereby,  until  the  extinction  of 
"  the  debt  contracted  for  the  execution  of  the  works ;  and 
"  they  declare  Article  XV.  of  the  Treaty  of  Paris  of  1856 
"  to  be  inapplicable  to  that  part  of  the  river  for  a  space  of 
*'  time  necessary  for  the  repayment  of  the  debt  in  ques- 
''  tion. 

"  Art.  VII.  All  the  works  and  establishments  of  every 
**  kind  created  by  the  European  Commission  in  execution 
"  of  the  Treaty  of  Paris  of  1856,  or  of  the  present  Treaty, 
"  shall  continue  to  enjoy  the  same  neutrality  which  has 
"  hitherto  protected  them,  and  which  shall  be  equally  re- 
"  spected  for  the  future,  under  all  circumstances,  by  the 
"  high  contracting  parties.  The  benefits  of  the  immunities 
"  which  result  therefrom  shall  extend  to  the  whole  adminis- 
"  trative  and  engineering  staff  of  the  Commission.  It  is, 
"  however,  well  understood  that  the  provisions  of  this  Article 
"  shall  in  no  way  affect  the  right  of  the  Sublime  Porte  to 
"  send,  as  heretofore,  its  vessels  of  war  into  the  Danube  in 
"  its  character  of  territorial  Power." 

In  1875  a  great  number  of  regulations,  in  much  detail, 
were  agreed  upon  by  the  European  Commission  relating 
to  the  navigation  and  police  of  the  Lower  Danube,  and 
the  dues  to  be  collected  at  the  Sulina  mouth;  the  Con- 
vention contained  the  following  final  provisions  : — 

"  Art.  CLI  V.  The  present  regulation  will  enter  into  force 
''  on  March  1,  1876. 

"  From  the  same  day  forward  the  regulation  of  navigation 
"and  police,  dated  November  8,  1870,  will  cease  to  have 
"  force  of  law. 

"  Art.  CLV.  The  present  regulation  may  be  modified, 
"  according  to  need,  by  the  European  Commission  or  by  the 
"  International  Authority  which  shall  be  substituted  for  it 
"  in  virtue  of  Article  XVII.  of  the  Treaty  of  Paris. 

"Done  at  Galatz,  the  10th  day  of  November,  1875.'* 
(Duly  signed.) 

CLXVIII.  The  expressions  in  the  Treaties  of  Paris  and 
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Vienna,  stipulating  for  the  free  navigation  of  the  Khine 
"jusqu'a  la  mer,"  gave  rise  to  a  serious  controversy  between 
the  Dutch  Government  and  all  the  other  Powers  interested 
in  the  navigation  of  that  river,  except  Baden  and  France ; 
they  supported  the  interpretation  put  upon  these  words  by 
the  Dutch.  "  To  the  sea,"  they  contended,  in  the  first  place, 
did  not  mean  "  into  the  sea ;  "  and,  secondly,  if  the  upper 
States  were  to  insist  so  strictly  upon  words,  then  they  must 
be  contented  w^ith  the  course  of  the  proper  Rhine  itself. 
The  mass  of  water  which  forms  the  Rhine,  dividing  itself  a 
little  way  above  Nimeguen,  is  carried  to  the  sea  through 
three  principal  channels,  the  Waal,  the  Leek,  and  the  Yssel : 
the  first  descending  by  Gorcum,  where  it  changes  its  name 
for  that  of  the  Meuse;  the  second,  farther  to  the  north, 
approaching  the  sea  at  Rotterdam ;  and  the  third,  taking  a 
northerly  course  by  Zutphen  and  Deventer  to  disgorge  itself 
into  the  Zuyder  Zee.  None  of  these  channels,  however, 
is  called  or  reckoned  the  Rhine ;  that  name  is  preserved  to 
a  small  stream  w^hich  leaves  the  Leek  at  Wyck,  takes  its 
course  by  Utrecht  and  Leyden,  gradually  losing  its  waters, 
and  dwindling  away  so  as  to  be  unable  to  reach  the  sea,  dis- 
appears among  the  downs  in  the  neighbourhood  of  Kulwyck. 
The  Rhine  itself,  strictly  speaking,  being  thus  useless  for 
the  purposes  of  sea-navigation,  it  had  been  agreed  between 
Holland  and  her  neighbours  to  consider  the  Leek  as  the 
continuation  of  the  Rhine ;  and  the  Government  of  the 
Netherlands  afterwards  consented  that  the  Waal,  as  being 
deeper  and  better  adapted  to  navigation,  should  be  sub- 
stituted for  the  Leek.  Now  the  Waal,  said  the  Government 
of  Holland,  terminates  at  Gorcum,  to  which  the  tide  ascends  ; 
there  consequently  ends  the  Rhine  ;  all  that  remains  of  that 
branch  from  Gorcum  to  Gravelingen,  Helvoetsluys,  and  the 
mouth  of  the  Meuse,  is  an  arm  of  the  sea,  enclosed  within 
our  own  territories,  and  therefore  to  be  subjected  to  anv 
imposts  and  regulations  which  we  may  think  fit  to  establish. 
This  interpretation,  though  supported,  as  has  been  remarked, 
by  France  and  Baden,  was  strenuously  opposed  by  all  the 
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other  Powers  of  Germany,  who  denounced  it  as  an  attempt 
to  evade  by  chicane  the  plain  meaning  of  the  Treaty  of  Paris. 
Prussia  addressed  a  memorial  to  the  Great  Powers  who  had 
been  parties  to  the  Treaty  of  Paris  and  the  Congress  of 
Vienna,  calling  upon  them  to  state  what  had  been  the  real 
meaning  of  that  Treaty  in  regard  to  the  navigation  of  the 
Rhine.  The  Allied  Powers  put  upon  the  Treaty  the  same 
interpretation  as  the  German  States ;  but  the  Government  of 
the  Netherlands  having  returned  an  unfavourable  answer  to 
their  joint  remonstrance,  the  Austrian  envoy  at  Brussels 
presented  a  note  to  that  Court,  in  February  1826,  in  which 
he  argued,  that,  "  by  the  Treaty  of  Paris,  the  Allied  Powers, 
"  in  conjunction  with  France,  agreed  that  the  sovereignty  of 
"  the  House  of  Orange  should  receive  an  accession  of  ter- 
"  ritory,  and  that  the  navigation  of  the  Rhine,  from  the 
"  point  where  it  is  navigable  to  the  sea  (jusqu'a  la  mer), 
"  and  vice  versa,  should  be  free.  This  last  point  was  further 
"  confirmed  in  the  separate  article,  which  provides  '  that  the 
"  freedom  of  navigation  in  the  Scheldt  shall  be  established 
"  on  the  same  principles  as  those  on  which  the  navigation  of 
"  the  Rhine  is  regulated  by  Article  5  of  the  present  Treaty.' 
"  The  Allied  Powers  further  reserved  to  themselves  to  deter- 
"mine,  at  the  next  Congress,  the  countries  which  should  be 
"  united  with  Holland,  and  declared '  that  then  the  principles 
"  should  be  discussed,  upon  which  the  tolls  to  be  levied  by 
"  the  States  on  the  banks  might  be  regulated  in  the  most 
"  uniform  manner  and  most  advantageously  to  the  commerce 
"  of  all  nations.'  It  appeared,  from  the  simultaneous  issuing 
"  of  these  two  resolutions,  that,  among  other  conditions 
"  which  the  allies  annexed  to  the  incorporation  of  Belgium, 
"  this  increase  of  territory  was  combined  on  their  side,  even 
"  before  the  establishment  of  the  kingdom  of  the  Netherlands, 
"  with  the  above  obligation  to  restore  the  freedom  of  the 
"  navigation.  There  could  certainly  be  no  more  express 
"  and  positive  obligation  than  that  which  is  united  with  the 
"  foundation  of  a  State,  and  which,  in  the  present  case,  had 
"  been  fully  sanctioned  by  the  accession  of  the  King  of  the 
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"  Netherlands  to  the  Treaty  of  Paris,  and  the  act  of  Congress 
"  at  Vienna.  It  was  inconceivable  how  the  Government  of 
"  the  Netherlands  could  flatter  itself  with  the  hope  of  making 
*'  a  right  obscure  and  doubtful,  by  prolix  observations  on  the 
"  main  resolution,  and  to  do  away  with  the  principle  of  the 
"  free  navigation  of  the  Rhine,  which  was  proclaimed  in  the 
"face  of  the  world  in  the  first  document  of  the  political 
"  restoration  of  Europe,  and  on  the  same  day  when  Holland 
"  was  given  up  to  the  House  of  Orange." 

The  Cabinet  of  Brussels  replied  by  a  repetition  of  the  geo- 
graphical argument,  that  the  Rhine,  properly  so  called,  did 
not  reach  the  sea;  and  by  an  assertion,  that  the  Republic  of 
Holland  had  never  ceased  to  exist  de  jure,  and  had  preserved 
its  existence  under  a  monarch  de  facto,  before  the  act  of  the 
Congress  of  Vienna,  and  before  the  treaties  which  incor- 
porated with  it  the  Catholic  Netherlands.  The  outlets  of 
the  Rhine  were  certainly  streams  belonging  to  Holland,  and 
to  Holland  only  ;  but  the  question  was,  whether  the  opening 
of  these  streams  was  not  a  part  of  the  condition  whereby 
Holland  had  gained  the  accession  of  the  Belgic  provinces, 
— whether  they  were  not  conferred  and  accepted  on  the 
understanding  that  the  exclusive  territorial  right  to  the 
mouths  of  the  Rhine  should  be  modified  and  limited  for  the 
future.  The  reply  of  the  Dutch  Cabinet  does  not  seem  to 
meet  this  objection ;  and  it  must  be  confessed  that,  to  con- 
tend that  the  Rhine  Proper  is  lost  in  a  little  brook,  while 
two-thirds  of  its  mighty  volume  of  water  are  flowing  on 
through  the  Waal  and  receiving  the  tributary  Meuse,  is  a 
proposition  which,  however  geographically  accurate,  cannot 
be  very  agreeable  to  the  plain  common  sense  of  mankind. 
All  that  could  be  gained,  however,  at  this  time  was  a  con- 
cession that  the  Leek  should  be  considered  as  the  Rhine,  and 
that  German  vessels  should  be  allowed  to  navigate  it  unmo- 
lested under  no  higher  duties  than  might  be  imposed  on 
other  parts  of  the  river,  and  that  the  prohibitions  against  the 
transit  of  goods  should  be  abolished.  Still,  however,  the 
main  question — through  what  channel  the  Rhine  ^^jusqu'a 
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"  la  mer  "  was  to  be  navigated — remained  in  uncertainty ;  for 
the  Leek  ends  at  its  junction  with  the  Meuse  before  it 
reaches  Rotterdam,  and  the  Meuse  was  a  river  purely  Belgic 
and  Dutch  (J). 

But  by  the  Treaty  (k)  concluded  at  Mayence,  March  31, 
1831,  it  was  finally  settled  by  all  the  riparian  States  of  the 
Rhine,  that  this  river  should  be  free  from  the  point  where  it 
is  first  navigable  into  the  sea  itself  {bis  in  die  See),  and  that 
the  two  outlets  to  the  sea  should  be  the  Leek  and  the  Waal 
— the  passage  through  the  Leek  being  by  Rotterdam  and 
Briel,  and  through  the  Waal  by  Dortrecht  and  Helvoetsluys 
— with  the  use  of  the  canal  between  the  latter  place  and 
Yoovre.  Various  and  particular  regulations  were  made  by 
this  Treaty  concerning  police  and  tolls  ;  and  it  was  especially 
stipulated,  that,  if  the  aforesaid  outlets  to  the  sea  should  be 
dried  up,  the  Government  of  the  Netherlands,  in  whose 
dominions  they  were,  should  indicate  other  courses  to  the 
sea  equal  in  convenience  to  those  used  for  navigation  by  its 
own  subjects. 

CLXIX.  On  no  occasion  were  the  principles  of  this 
branch  of  International  Law  more  elaborately  discussed  than 
in  the  cases  of  the  great  American  rivers,  the  Mississippi 
and  the  St.  Lawrence.  By  the  Peace  of  Paris  and  Huberts- 
burg  in  1763,  France  ceded  Canada,  and  Spain  ceded  Florida, 
to  Great  Britain.  France  lost  by  this  Treaty  all  her  pos- 
sessions in  North  America,  Louisiana  having  been  pre- 
viously ceded  to  Spain  as  an  indemnity  for  Florida.  The 
boundary  line  between  the  British  and  French  possessions  in 
North  America  was  drawn  through  the  middle  of  the  Missis- 
sippi, from  its  source  to  the  Iberville,  and  through  the  Iber- 
ville and  the  lakes  of  Maurepos  and  Pontchartrain  to  the 
sea ;  and  the  free  navigation  of  the  Mississippi  was  secured 

ij)  Annual  Reg.  vol.  Ixviii.,  year  1826,  pp.  259-263. 

{k)  "  Oonvention8  entre  les  Goiivernements  des  Etats  riverains  du  Rhin, 
et  reglement  relatif  a  la  navigation  du  dit  fleuve,  conclus  a  Mayence  le 
31  mars  1831,  et  dout  les  ratifications  ont  ^te  ^changees  r^ciproquement 
le  16  juin." — Martens,  Rec.  de  TraiUs,  vol,  xvii.  p.  252. 
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to  British  subjects  upon  the  ground,  which  has  since  proved 
to  be  erroneous  in  point  of  fact,  that  the  Mississippi  took  its 
rise  in  the  British  territory.  Subsequently  France  ceded 
Louisiana  to  Spain,  and  to  the  same  Power  Great  Britain, 
at  the  Treaty  of  Versailles  in  1783,  ^^  retroceded^''  (to  use 
the  language  of  the  Treaty)  Florida.  Spain  thus  became 
sovereign  over  both  banks  of  the  river  for  a  considerable 
distance  above  and  at  its  mouth  ;  and  on  this  fact  she  built 
her  claim  to  an  exclusive  navigation  of  the  river  below  the 
point  of  the  southern  boundary  of  the  United  States. 

The  recognition  of  the  independence  of  the  United  States 
was  the  object  of  the  Treaty  of  1783  ;  and  by  the  eighth 
Article  it  was  provided   that   ''  the   navigation  of  the  river 
"  Mississippi  shall  for  ever  remain  free  and  open  to  the 
"  subjects  of  Great  Britain  and  the  citizens  of  the  United 
"  States."     The  United  States  therefore  resisted  the  claim  of 
Spain,  taking  their  stand  upon  these  Articles  in  the  Treaties 
of  1763  and  1783,  and  also  upon  the  general  principles  of 
International  Law.     They  insisted  that  by  this  law  a  river 
was  open  to  all  riparian  inhabitants,  and  that  the  upper  in- 
habitants  of  a  river  had  a  right  to  descend  the  stream,  in 
order  to  find  an  outlet  for  their  produce ;  and,  even  if  Spain 
possessed    an    exclusive    dominion    over   the  river  between 
Florida  and  Louisiana,  that  an  innocent  passage  over  it  was 
not  the  less  on  that  account  the  right  of  the  inhabitants  of 
its  upper  banks.     The   dispute  was  ended  in  1795   by  the 
Treaty  of  San  Lorenzo  el  Real :  the  fourth  Article  of  Avhich 
provided  that  the   Mississippi  should  be  open  to  the  navi- 
gation of  the  citizens  of  the  United  States  from  its  source 
to  the  ocean.     By  the  twenty-second  article  they  were  per- 
mitted to  deposit  their  goods  at  New  Orleans,  and  to  export 
them  from  thence  on  payment  of  warehouse  hire. 

The  United  States  having  acquired  Louisiana,  by  the 
cession  of  Napoleon,  on  April  30,  1803  (/),  and  Florida 
by  Treaty  with  Spain  on  February  22,  1819,  thereby 
included   within   their   territory  the  whole  of  this  magni- 

il)    Vide  post. 
VOL.  I.  R 
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ficent  stream,  the  Mississippi,  from  its  source  to  the  Gulf 
of  Mexico.  The  stipulation  in  favour  of  British  subjects, 
in  the  Article  of  the  Treaty  of  1783  was  not  renewed 
in  the  Treaty  of  Ghent,  December  24,  1814;  and  it  is 
therefore  maintained  by  the  United  States  that  the  right 
of  navigating  the  Mississippi  is  vested  exclusively  in  their 
subjects  (m). 

CLXX.  The  case  of  the  navigation  of  the  St.  Lawrence 
was  as  follows  {n)\ — 

Great  Britain  possessed  the  northern  shores  of  the  lakes, 
and  of  the  river  in  its  whole  extent  to  the  sea,  and  also  the 
southern  bank  of  the  river  from  the  latitude  forty-five  degrees 
north  to  its  mouth.  The  United  States  possessed  the  southern 
shores  of  the  lakes,  and  of  the  St.  Lawrence,  to  the  point 
where  their  northern  boundary  touched  the  river.  These 
two  Governments  w^ere  therefore  placed  pretty  much  in  the 
same  attitude  towards  each  other,  with  respect  to  the  navi- 
gation of  the  St.  Lawrence,  as  the  United  States  and  Spain 
had  been  in  with  respect  to  the  navigation  of  the  Mississippi, 
before  the  acquisitions  of  Louisiana  and  Florida. 

The  argument  on  the  part  of  the  United  States  was  much 
the  same  as  that  which  they  had  employed  with  respect  to 
the  navigation  of  the  Mississippi.  They  referred  to  the 
dispute  about  the  opening  of  the  Scheldt  in  1784,  and  con- 
tended that,  in  the  case  of  that  river,  the  fact  of  the  banks 
having  been  the  creation  of  artificial  labour  was  a  much 
stronger  reason,  than  could  be  said  to  exist  in  the  case  of 
the  Mississippi,  for  closing  the  mouths  of  the  sea  adjoining 


(wi)    Wheaton's  Hist.  p.  606-9 ;  Elem.  t.  i.  p.  185-6. 

(w)  Wheaton's  Hist.  5,  12,  17,  citing  Mr.  Secretary  Clay's  letter  to  Mr. 
Gallatin,  American  Minister  in  London,  June  19,  1826. 

Congress  Documents,  sess.  1827,  1828,  No.  43. 

American  Paper  on  the  Navigation  of  the  St.  Latvrence. — lb.  sess.  1827) 
1828,  No.  43. 

Bi'itish  Paper  on  the  Navigation  of  the  St.  Laivrence. 

Wheaton's  Mem.  i.  187. 

State  Papers  {English),  1826-9. 

Times  Neivspajm;  Oct.  25,  26,  1850. 


RIVERS — THE    ST.    LAWRENCE.  243 

the  Dutch  Canals  of  the  Sas  and  the  Swin,  and  that  this 
peculiarity  probably  caused  the  insertion  of  the  stipulation  in 
the  Treaty  of  Westphalia ;  that  the  case  of  the  St.  Law- 
rence differed  materially  from  that  of  the  Scheldt,  and  fell 
directly  under  the  principle  of  free  navigation  embodied  in 
the  Treaty  of  Vienna  respecting  the  Rhine,  the  Neckar,  the 
Main,  the  Moselle,  the  Meuse,  and  the  Scheldt.  But 
especially  it  was  urged,  and  with  a  force  which  it  must 
have  been  difficult  to  parry,  that  the  present  claim  of  the 
United  States  with  respect  to  the  navigation  of  the  St. 
Lawrence  was  precisely  of  the  same  nature  as  that  which 
Great  Britain  had  put  forward  with  respect  to  the  navigation 
of  the  Mississippi  when  the  mouth  and  lower  shores  of  that 
river  were  in  the  possession  of  another  State,  and  of  which 
claim  Great  Britain  had  procured  the  recognition  by  the 
Treaty  of  Paris  in  1763. 

The  principal  argument  contained  in  the  reply  of  Great 
Britain  was,  that  the  liberty  of  passage  by  one  nation 
through  the  dominions  of  another  was,  according  to  the 
doctrine  of  the  most  eminent  writers  upon  International 
Law,  a  qualified  occasional  exception  to  the  paramount 
rights  of  property ;  that  it  was  what  these  writers  called  an 
imperfect,  and  not  a  perfect  (o)  right ;  that  the  Treaty  of 
Vienna  did  not  sanction  this  notion  of  a  natural  right  to  the 
free  passage  over  rivers,  but,  on  the  contrary,  the  inference 
was  that,  not  being  a  natural  right,  it  required  to  be  esta- 
blished by  a  convention ;  that  the  right  of  passage  once  con- 
ceded must  hold  good  for  other  purposes  besides  those  of 
trade  in  peace,  for  hostile  purposes  in  time  of  war;  that  the 
United  States  could  not  consistently  urge  their  claim  on 
principle  without  being  prepared  to  apply  that  principle,  by 
way  of  reciprocity,  in  favour  of  British  subjects,  to  the  navi- 
gation of  the  Mississippi  and  the  Hudson,  to  which  access 


(o)  The  inaccuracy  of  this  phrase  has  been  already  noticed.  It  was 
intended  to  say  that  the  navigation  was  a  right  not  stricti  juris,  but  a 
concession  of  comity. 

B  2 
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might  be  had  from  Canada  by  land  carnage  or  by  the  Canals 
of  New  York  and  Ohio. 

The  United  States  replied,  that  practically  the  St.  Law- 
rence was  a  strait  (p),  and  was  subject  to  the  same  principles 
of  law  ;  and  that  as  straits  are  accessory  to  the  seas  which 
they  unite,  and  therefore  the  right  of  navigating  them  is  com- 
mon to  all  nations,  so  the  St.  Lawrence  connects  with  the 
ocean  those  great  inland  lakes,  on  the  shores  of  which  the  sub- 
jects of  the  United  States  and  Great  Britain  both  dwell ;  and, 
on  the  same  principle,  the  natural  link  of  the  river,  like  the 
natural  link  of  the  strait,  must  be  equally  available  for  the 
purposes  of  passage  by  both.  The  passage  over  land,  which 
was  always  pressing  upon  the  minds  of  the  writers  on  Inter- 
national Law,  is  intrinsically  different  from  a  passage  over 
water  ;  in  the  latter  instance,  no  detriment  or  inconvenience 
can  be  sustained  by  the  country  to  which  it  belongs.  The 
track  of  the  ship  is  effaced  as  soon  as  made ;  the  track  of 
an  army  may  leave  serious  and  lasting  injury  behind.  The 
United  States  would  not  "  shrink  "  from  the  application  of 
the  analogy  with  respect  to  the  navigation  of  the  Missis- 
sippi, and  whenever  a  connection  wa?s  effected  between  it 
and  Upper  Canada,  similar  to  that  existing  between  the 
United  States  and  the  St.  Lawrence,  the  same  principle 
should  be  applied.  It  was,  however,  to  be  recollected,  that  the 
case  of  rivers  which  both  rise  and  disembogue  themselves 
within  the  limits  of  the  same  nation  is  very  distinguishable, 
upon  principle,  from  that  of  rivers  which,  having  their  sources 
and  navigable  portions  of  their  streams  in  States  above,  dis- 
chargee themselves  within  the  limits  of  other  States  below. 

Lastly,  the  fact,  that  the  free  navigation  of  rivers  had  been 
made  a  matter  of  convention  did  not  disprove  that  this  navi- 
gation was  a  matter  of  natural  right  restored  to  its  proper 
position  by  treaty. 

The  result  of  this  controversy  for  many  years  produced  no 
effect.     Great  Britain  maintained  her  exclusive  right.     The 

{p)    Vide  post,  the  law  as  to  Straits. 
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United  States  still  remained  debarred  from  the  use  of  this 
great  highway^  and  were  not  permitted  to  carry  over  it  the 
produce  of  the  vast  and  rich  territories  which  border  on  the 
lakes  above  to  the  Atlantic  Ocean. 

It  seems  difficult  to  deny  that  Great  Britain  may  have 
grounded  her  refusal  ujwn  strict  Law;  but  it  is  at  least 
equally  difficult  to  deny,  first,  that  in  so  doing  she  put  in 
force  an  extreme  and  hard  law ;  secondly,  that  her  conduct 
with  respect  to  the  navigation  of  the  St.  Lawrence  was  in- 
consistent with  her  conduct  with  respect  to  the  navigation  of 
the  Mississippi.  On  the  ground  that  she  possessed  a  small 
tract  of  domain  in  which  the  Mississippi  took  its  rise,  she 
insisted  o^n  her  rio-ht  to  navio;ate  the  entire  volume  of  its 
waters :  on  the  ground  that  she  possessed  both  banks  of  the 
St.  Lawrence  where  it  disembogued  itself  into  the  sea,  she 
denied  to  the  United  States  the  right  of  navigation,  though 
about  one  half  of  the  waters  of  Lakes  Ontario,  Erie,  Huron, 
and  Superior,  and  the  whole  of  Lake  Michigan  through 
which  the  river  flows,  were  the  property  of  the  United 
States. 

Any  blame,  however,  attaching  to  the  conduct  of  Great 
Britain,  was  removed  by  the  Reciprocity  Treaty  of  June 
5,  1854,  which  provided  by  Article  IV.  as  follows: — "It 
"  is  agreed  that  the  citizens  and  inhabitants  of  the  United 
"  States  shall  have  a  right  to  navigate  the  river  St.  Law- 
"  rence  and  the  Canals  of  Canada,  used  as  the  means  of 
"  communicating  between  the  great  lakes  and  the  Atlantic 
"  Ocean,  with  their  vessels,  boats,  and  crafts,  as  fully  and 
"  freely  as  the  subjects  of  her  Britannic  Majesty,  subject 
*'  only  to  the  same  tolls  and  other  assessments  as  now  are  or 
"  hereafter  may  be  exacted  of  her  Majesty's  said  subjects ; 
"  it  being  understood,  however,  that  the  British  Government 
'^  retains  the  right  of  suspending  this  privilege  on  giving 
"  due  notice  thereof  to  the  Government  of  the  United 
"  States ;  that  if  at  any  time  the  British  Government  should 
"  exercise  the  said  reserved  right,  the  Government  of  the 
"  United  States  shall  have  the  right  of  suspending,  if  it 


248  INTERNATIONAL    LAW. 

"  think  fit,  the  opei-ation  of  Article  III.  of  the  present 
"  Treaty,  in  so  far  as  the  province  of  Canada  is  affected 
"  thereby,  for  so  long  as  the  suspension  of  the  free  navi- 
"  gation  of  the  river  St.  Lawrence  or  the  canals  may  con- 
"  tinue ;  that  British  subjects  shall  have  the  right  freely  to 
"  navigate  Lake  Michigan  with  their  vessels,  boats,  and 
"  crafts,  so  long  as  the  privilege  of  navigating  the  river 
"  St.  La^vi'ence,  secured  to  American  citizens  by  the  above 
*'  clause  of  the  present  article,  shall  continue ;  and  the 
"  Government  of  the  United  States  further  engages  to  urge 
"  upon  the  State  governments  to  secure  to  the  subjects  of 
"  her  Britannic  Majesty  the  use  of  the  several  State  canals 
"  on  terms  of  equality  with  the  inhabitants  of  the  United 
"  States ;  and  that  no  export  duty,  or  other  duty,  shall  be 
"  levied  on  lumber  or  timber  of  any  kind,  cut  on  that  portion 
*-'  of  the  American  territory  in  the  State  of  Maine,  watered 
"  by  the  river  St.  John  and  its  tributaries,  and  floated  down 
''  that  river  to  the  sea  where  the  same  is  shipped  to  the 
"  United  States  from  the  province  of  New  Brunswick  "  (^). 

On  January  18,  1865,  the  President  of  the  United  States 
put  an  end  to  this  Treaty,  in  pursuance  of  a  Resolution  of 
Congress,  availing  himself  of  a  provision  in  the  Treaty,  ten 
years  having  elapsed  since  its  execution  (r). 

CLXXI.  The  Uruguay  and  Parana  have  been  opened 
to  all  merchant  vessels  by  a  Treaty  of  July  10,  1858, 
between  the  United  States  and  the  Aro^entine  Confederation, 
and  by  a  Treaty,  May  13,  1858,  between  the  United  States 
and  Bolivia.  The  latter  country  declares  "that,  in  ac- 
"  cordance  with  fixed  principles  of  International  Law,  it 
*^  regards  the  Amazon  and  La  Plata,  with  their  tributaries, 
*'  as  highw^ays  or  channels  opened  by  nature  on  the 
"  commerce  of  all  nations."  Ecuador,  November  26, 
1858,  has  declared  her  rivers  free.     Peru  appears  to  have 

{q)  Hertslefs  Treaties,  vol.  ix.  998,  x.  647,  xi.  898. 

See  Address  of  President  Pierce,  1853,  Ann.  Reg.  for  that  year,  p.  414. 

See  Lawrences  Wheaton,  n.  114,  p.  361. 

(r)  Dana's  Wheaton,  p.  181 ;   U.  S.  Laivs,  xiii.  566. 
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still  a  controversy  as  to  the  Peruvian  tributaries  of  the 
Amazon  (.<?). 

CLXXII.  The  question,  whether  the  oj)en  sea,  or  ynain 
ocean,  could  be  appropriated  (#)  by  any  State  to  the  ex- 
clusion of  others,  has  been  the  subject  of  celebrated  con^ 
troversies.  Spain  and  Portugal,  at  different  epochs,  have 
claimed  exclusive  right,  founded  upon  the  titles  of  previous 
discovery,  possession,  and  Papal  grants,  to  the  navigation, 
commerce,  and  fisheries  of  the  Atlantic  and  Pacific  Oceans. 
The  Mare  Liberum  (u),  written  by  Grotius  in  1609,  the  chief 
object  of  which  was  to  demonstrate  the  injustice  of  the 
Portuguese  pretensions,  founded  on  their  discovery  of  the 
Cape  of  Good  Hope,  to  the  exclusive  navigation  of  the 
African  and  the  Indian  seas, — the  Mare  Clausum,  written 
by  our  own  countryman  Selden,  to  establish  the  exclusive 
right  of  Great  Britain  to  the  British  seas, — Puifendorf,  in 
the  fifth  chapter  of  his  fourth  book  ''  De  Jure  Naturali 
"  Gentium," — and  the  essay  of  Bynkershoek  in  1702,  De 
Dominio  Maris,  have  exhausted  this  theme  (a:).   It  is  sufficient 

(s)  Dana's  Wheaton,  204-5. 

President  Pierce's  Message  to  United  States,  1853 ;  Ann.  Meg.  1853, 
p.  323. 

Lawrence's  Wheaton,  360,  n.  114. 

See  Speech  of  the  Earl  of  Clarendon,  Secretary  of  Foreign  Affairs,  in 
the  House  of  Lords,  June  3,  1853. — Hansard's  Pari.  Deb.  vol.  cxxvii. 
No.  6,  pp.  1073-4. 

{t)  Alho-icus  Gentilis,  lib.  i.  c.  viii.  Advocationes  Hispanicce,  maintains 
(in  1613)  the  claim  of  Great  Britain  to  tlie  Narrow  Seas. 

Wheaton' s  Laiv  of  Nations,  1,  225-9. 

Vattel,  lib.  i.  c.  xxiii. 

Martens,  lib.  ii.  c.  i.  s.  43.  De  V  Ocean,  lib.  iv.  c.  iv.  s.  157.  Droits 
sur  /'  Ocean  et  sur  la  Mer  des  Indes. 

Giinther,  ii.  p.  28.  "  Das  Hauptwerk  hierbei  kommt  darauf  an,  dass 
man  die  ofFene  See,  oder  das  grosse  Weltmeer  von  den  einzelnen  Theilen 
desselben,  die  an  oder  zwischen  die  Lander  der  Nationen  gehen,  unter- 
scheide." 

(?t)  A  noble  work,  Tvbicb  cannot  now  be  read  without  profit  to  the 
reader  and  admiration  for  the  writer.  It  was  dedicated  "  Ad  Principes 
Populosque  liberos  Orbis  Ohristiani.'* 

{x)  When  the  Spanish  envoy,  Mendoza,  complained  to  the  Queen 
Elizabeth  that  English  ships  presumed  to  trade  in  the  Indian  Seas,  that 
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to  say,  that  the  reason  of  the  thing,  the  preponderance  of 
authority,  and  the  practice  of  nations,  have  decided,  that 
the  main  ocean,  inasmuch  as  it  is  the  necessary  highway  of 
all  nations,  and  is  from  its  nature  incapable  of  being  con- 
tinuously possessed,  cannot  be  the  property  of  any  one  State. 
*'  Igitur  quicquid  dicat  Titius,  quicquid  Maevius,  ex 
"  possessione  jure  naturali  et  gentium  suspenditur  do- 
*'  minium,  nisi  pacta  dominium,  cltra  possessionem,  de- 
"  fendant,  ut  defendit  jus  cujusque  civitatis  proprium  "(y). 
It  is  possible,  as  is  indeed  apparent  from  this  citation,  that 
a  nation  may  acquire  exclusive  right  of  navigation  and 
fishing  of  the  main  ocean  as  against  another  nation,  by 
virtue  of  the  specific  provisions  of  a  treaty;  for  it  is  com- 
])etent  to  a  nation  to  renounce  a  portion  of  its  rights ;  and 
there  have  been  instances  of  such  renunciation,  both  in 
ancient  and  modern  times. 

CLXXIII.  The  treaty  of  peace,  justly  called  "  famous  " 
by  Demosthenes  (2")  and  Plutarch  («),  whereby  the  Athenians 
extorted  from  the  Persians  a  pledge  that  they  would  not  ap- 
proach the  Greek  sea  within  the  space  of  a  day's  journey  on 
horseback,  and  that  no  ship  of  war  should  sail  between  the 

queen  gave  for  answer, — "  That  she  saw  no  reason  that  could  exclude 
her,  or  other  nations,  from  navigating  to  the  Indies,  since  she  did  not 
acknowledge  any  prerogative  that  Spain  might  claim  to  that  effect,  and 
much  less  any  right  in  it  to  prescribe  laws  to  those  who  owed  it  no  obe- 
dience, or  to  debar  them  trade.  That  the  English  navigated  on  the 
ocean,  the  use  of  which  was  like  that  of  the  air,  common  to  all  men,  and 
which,  by  the  very  nature  of  it,  could  not  fall  within  the  possession  or  pro- 
perty of  any  one." — Camel,  in  Vita  EUzaheth,  ad  ann.  1580,  p.  m.  328  et  seq. 
(i/)  Bynhei'shoek,  Opo'a,  t.  vi.  p.  361. 

(2)  KaWiav  rov  '^Ittttovikov,  tov  ravTijv  Tr)v  vtto  Travrcov  OpvWovfievrjv 
flpr]VT]v  Trpeo-^evo-avra,  Innov  pev  dpofxav  rip.epas  TZfClJ  M  icaraSaiveiv  eVi  Tr]V 
BaXaTTav  ^aaiXea  evTos  Se  XeT^idovecov  Kal  Kvavecov  rrXoLO)  p.aKp(o  fxrj  nXelv. — 
Orat.  de  falsa  Lpgat.,  Demosth. 

(a)   TovTO  TO  epyov  ovtcos  eraTreivcoae  ttjv  yva>p.T]v  tov  /SafriXeo)?,   cocrre 
avvOiaOai    ttjv    rrepi^orjTov    elpr]VT)v    eKeivrju,     ittttov    ficv    dpofiov    aei    Trjs 
'EWr)viKr]s  anix^iv  Oa\d(rarjs,  tvbov  deKvavetov  Koi  XeXiboveoov  fiaKpa  vrjt  Koi 
XaXK€p.^oX(o  UT)  TrXfti/. — Plutarch,  in  vita  Cimon. 
Grotius,  1.  ii.  c.  iii.  s.  15. 
VatteL  1.  i.  c.  xxiii.  s.  284. 
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Cyanean  and  Chelldonian  isles ;  the  treaties  whereby  the 
Carthaginians  bound  the  Romans  not  to  navigate  the  Medi- 
terranean beyond  a  certain  point,  and  whereby  the  Romans 
imposed  restrictions  of  the  like  kind  upon  the  Illyrians,  and 
on  King  Antiochus ; — these  are  memorable  examples  of  the 
voluntary  resignation  of  a  nation's  intrinsic  rights. 

So,  in  modern  times,  the  House  of  Austria  (Z»)  has  re- 
nounced, in  favour  both  of  the  English  and  Dutch,  her  right 
to  send  ships  from  the  Belgic  provinces  to  the  East  Indies ; 
and  the  Dutch  attempted  to  interdict  Spanish  ships,  sailing 
to  the  Philippine  Islands,  from  doubling  the  Cape  of  Good 
Hope. 

CLXXIV.  Instances  of  this  kind,  however,  are  far  from 
proving  that  the  main  ocean  is  capable  of  becoming  property. 
"  Possunt  enim  ut  singuli"  (Grotius  truly  remarks)  "  ita 
"  et  populi  pactis,  non  tantum  de  jure  quod  proprie  sibi  com- 
"  petit,  sed  et  de  eo  quod  cum  omnibus  hominibus  commune 
"  habent,  in  gratiam  ejus  cujus  id  interest  decedere  "(c).  He 
illustrates  this  position,  according  to  his  wont,  by  a  reference 
to  the  Roman  Law.  A  person  sold  his  maritime  farm  with 
the  condition  that  the  purchaser  should  not  fish  for  thunnies 
to  the  prejudice  of  another  maritime  farm,  which  the  seller 
retained  in  his  possession.  Upon  this  case  Ulpian  gave  his 
opinion  that,  although  the  sea  belonged  to  the  class  of  things 
which  could  not  be  subjected  to  a  servitus  (d)  of  this  kind, 

(b)  Traite  de  Vienne,  16  mars  1731,  Art.  5. 

(c)  Grotius,  1.  ii.  c.  iii.  s.  15. 
Vattel,  1.  i.  c.  xxiii.  s.  284. 

JBarheyroc  remarks  in  a  note  on  this  passage :  "  Oela  est  vrai ;  mais  rien 
n'empeche  aiissi  que,  quand  on  fait  des  traites  comme  ceux  dont  il  s'agit, 
on  n'ait  dessein  de  s'assurer  par  la  la  propriete  de  quelqiie  mer,  et 
d'obliger  les  autres  a  la  reconnoitre.  M.  Vitrarius,  dans  son  Abrege  de 
notre  auteur  (1.  ii.  c.  iii.  s.  18),  pretend  que,  si  celui  qui  fait  un  tel 
traite  etoit  deja  raaitre  de  la  mer  dont  il  veut  que  I'autre  s'eloigne,  il  ne 
seroit  pas  necessaire  de  stipuler  une  telle  clause.  Mais  il  ne  s'est  pas 
souvenu  de  ce  qu'il  ^tablit  lui-meme,  apres  notre  auteur  (1.  ii.  c.  xy.), 
qu'il  y  a  des  traites  qui  roulent  sur  des  choses  deja  dues,  meme  par  le 
Droit  naturel." 

{d)  Dig.  1.  viii.  t.  iv.  leg.  13 :  "  Venditor  fundi  Geroniam  fundo  Ba- 
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vet  the  bona  fides  of  the  contract  required  that  the  restriction 
should  be  binding  against  the  purchaser,  and  those  who  suc- 
ceeded to  his  rights  and  estates. 

The  right  of  navigation,  fishing,  and  the  like,  upon  the 
open  sea,  being  jura  merca  facultatis^  rights  which  do  not 
require  a  continuous  exercise  to  maintain  their  validity,  but 
which  may  or  may  not  be  exercised  according  to  the  free 
will  and  pleasure  of  those  entitled  to  them,  can  neither  be 
lost  by  non-user  or  prescribed  against,  nor  acquired  to  the 
exclusion  of  others  by  having  been  immemorially  exercised 
by  one  nation  only.  No  presumption  can  arise  that  those 
who  have  not  hitherto  exercised  such  rights  have  abandoned 
the  intention  of  ever  doing  so(^). 

CLXXV.  But  though  no  presumption  can  arise,  it  is  the 
opinion  of  Vattel — who  holds  most  explicitly,  in  more  than 
one  part  of  his  work,  the  doctrine  which  has  just  been  laid 
down — that  such  non-user  on  the  part  of  other  nations  may 
possibly,  under  certain  circumstances,  become  clothed  with 
the  character  of  a  tacit  consent  and  convention,  which  may 
found  a  title  in  one  nation  to  exercise  such  rights  to  the 

trimo,  quern  retinebat,  legem  dederat,  ne  coutra  eum  piscatio  thynnaria 
exerceretur.  Quamvis  mari,  quod  natura  omnibus  patet,  servitus  impoui 
privata  lege  non  potest,  quia  tamen  bona  fides  contractus  legem  servari 
venditionis  exposcit,  personse  possedentium  aut  in  jus  eorum  succedentium 
per  stipulationis  vel  venditionis  legem  obligantur." 

(e)  Vattel,  1.  i.  c.  viii.  s.  95  :  "  Si  les  droits  toucbant  le  commerce  sont 
sujets  a  la  prescription." 

Lib.  i.  c.  xxiii.  s.  285-6. 

Vufendorf,  Jur.  Nat.  et  Gent.  1.  iv.  c.  v.  s.  6. 

Ileffteis,  s.  74 :  "  Sogar  ein  unvordenklicker  Besitzstand,  wenn  er  nicbt 
ein  freiwilliges  Zugestandniss  anderer  Nationen  deutlich  erkennen  lasst, 
vermag  keine  ausscbliesslicben  Befugnisse  bei  solcben  res  merce  facultatis 
zu  ertbeilen." 

WheatonJs  Elements,  vol.  i.  p.  228  :  "  The  authority  of  Vattel  would  be 
full  and  explicit  to  the  same  purpose,  were  it  not  weakened  by  the  con- 
cession, that  though  the  exclusive  right  of  navigation  or  fishery  in  the  sea 
cannot  be  claimed  by  one  nation  on  the  ground  of  immemorial  use,  nor 
lost  to  others  by  non-user  on  the  principle  of  prescription,  yet  it  may  be 
thus  established  where  the  non-user  assumes  the  nature  of  a  consent  or 
tacit  agreement,  and  thus  becomes  a  title  in  favour  of  one  nation  against, 
another." 
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exclusion  of  others.  "  Qu'une  nation  en  possession  de  la 
"  navigation  et  de  la  peche  en  certains  parages  j  pretende 
"  un  droit  exclusif,  et  defende  a  d'autres  d'y  prendre  part ;  si 
"  celles-ci  obeissent  a  cette  defense,  avec  des  marques  suffi- 
"  santes  d'acquiescement,  elles  renoncent  tacitement  a  leur 
"  droit  en  faveur  de  cel]e-]a,  et  lui  en  etablissent  un,  qu'elle 
"  pent  legitimement  soutenir  centre  elles  dans  la  suite,  sur- 
"  tout  lorsqu'il  est  confirme  par  un  long  usage  "(/*). 

CLXXVI.  Mr.  Wheaton  does  not  appear  to  agree  with 
the  qualification  of  the  doctrine  contained  in  the  passage 
just  cited;  but  the  reasoning  of  Yattel  does  not  seem  to  be 
unsound  ;  the  case  for  its  application  is  not  often  likely  to 
occur. 

CLXXVII.  In  1790,  May  25  (^),  Lord  Grenville  vindi- 
cated the  British  dominium  over  Xootka  Sound  against  the 
Spaniards.  In  a  message  laid  before  both  Houses  of  Par- 
liament it  was  said  that  "  his  Majesty  has  received  informa- 
"  tion,  that  two  vessels  belonging  to  his  Majesty's  subjects, 
"  and  navigated  under  the  British  flag ;  and  two  others,  of 
"  which  the  description  is  not  hitherto  sufficiently  ascertained, 
"  have  been  captured  at  Nootka  Sound,  on  the  North-western 
"  coast  of  America,  by  an  officer  commanding  two  Spanish 
"  ships  of  war ;  that  the  cargoes  of  the  British  vessels  have 
"  been  seized,  and  that  their  officers  and  crews  have  been 
"  sent  as  prisoners  to  a  Spanish  port. 

"  The  capture  of  one  of  these  vessels  had  before  been 
"  notified  by  the  Ambassador  of  his  Catholic  Majesty,  by 
"  order  of  his  Court,  who,  at  the  same  time,  desired  that 
"  measures  might  be  taken  for  preventing  his  Majesty's 
"  subjects  from  frequenting  those  coasts  which  were  alleged 
"  to  have  been  previously  occupied  and  frequented  by  the 
"  subjects  of  Spain.  Complaints  were  also  made  of  the 
"  fisheries  carried  on  by  his  Majesty's  subjects  in  the  seas 
"  adjoining  to  the   Spanish  continent,  as  being  contrary  to 


(/)    Vfiii^l,  Le  Droit  des  Gens,  t.  i.  1.  i.  c.  xxiii.  s.  286. 
{g)  Armual  Register,  vol.  xxxii.  1790. 
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"  the  rights  of  the  Crown  of  Spain.  In  consequence  of  this 
"  communication,  a  demand  was  immediately  made,  by  his 
'*  Majesty's  order,  for  adequate  satisfaction,  and  for  the 
^*  restitution  of  the  vessel  previous  to  any  other  discussion. 

"  By  the  answer  from  the  Court  of  Spain,  it  appears  that 
"  this  vessel  and  her  crew  had  been  set  at  liberty  by  the 
*'  Viceroy  of  Mexico ;  but  this  is  represented  to  have  been 
^'  done  by  him  on  the  supposition  that  nothing  but  the 
^^  ignorance  of  the  rights  of  Spain  encouraged  the  individuals 
"  of  other  nations  to  come  to  those  coasts  for  the  purpose  of 
"  making  establishments,  or  carrying  on  trade ;  and  in  con- 
"  formity  to  his  previous  instructions,  requiring  him  to  show 
"  all  possible  regard  to  the  British  nation. 

"  No  satisfaction  is  made  or  offered,  and  a  direct  claim  is 
"  asserted  by  the  Court  of  Spain  to  the  exclusive  rights  of 
'*  sovereignty,  navigation,  and  commerce  in  the  territories, 
"  coasts,  and  seas  in  that  part  of  the  world. 

"  His  Majesty  has  now  directed  his  minister  at  Madrid  to 
"  make  a  fresh  representation  on  this  subject,  and  to  claim 
"  such  full  and  adequate  satisfaction  as  the  nature  of  the 
'*  case  evidently  requires.  And,  under  these  circumstances, 
"  his  Majesty,  having  also  received  information  that  consider- 
"  able  armaments  are  carrying  on  in  the  ports  of  Spain,  has 
"judged  it  indispensably  necessary  to  give  orders  for  making 
"  such  preparations  as  may  put  it  in  his  Majesty's  power  to 
"  act  with  vigour  and  effect  in  support  of  the  honour  of  his 
"  Crown  and  the  interests  of  his  people.  And  his  Majesty 
"  recommends  it  to  his  faithful  Commons,  on  whose  zeal  and 
*^  public  spirit  he  has  the  most  perfect  reliance,  to  enable 
"  him  to  take  such  measures,  and  to  make  such  augmenta- 
*'  tion  of  his  forces,  as  may  be  eventually  necessary  for  this 
"  purpose. 

"  It  is  his  Majesty's  earnest  wish,  that  the  justice  of  his 
"  Majesty's  demands  may  ensure,  from  the  wisdom  and 
*'  equity  of  his  Catholic  Majesty,  the  satisfaction  which  is 
''  so  unquestionably  due ;  and  that  this  affair  may  be  ter- 
**  minated  in  such  a  manner  as  to  prevent  any  grounds  of 


THE    BALTIC.  253 

"  misunderstanding  in  future,  and  to  continue  and  confirm 
''  that  harmony  and  friendship  which  has  so  happily  subsisted 
"  between  the  two  Courts,  and  which  his  Majesty  will 
"  always  endeavour  to  maintain  and  improve  by  all  such 
"  means  as  are  consistent  with  the  dignity  of  his  Majesty's 
"  Crown,  and  the  essential  interests  of  his  subjects."  The 
dispute  was  terminated  by  the  Nootka  Sound  Convention, 
the  importance  of  which  was  much  insisted  upon  in  the  dis- 
cussions between  Great  Britain  and  the  North  American 
United  States  relative  to  the  question  of  the  Oregon  boun- 
dary (/<). 

CLXXVIII.  Upon  April  17,  1824  {i),  a  Convention 
was  entered  into  at  St.  Petersburg,  between  the  United 
States  of  America  and  Kussia,  respecting  the  navigation 
of  the  Pacific  Ocean,  and  the  forming  of  settlements  upon 
the  north-western  shores  of  America.  By  this  Convention 
it  was  agreed  generally,  that  the  subjects  of  both  countries 
might  freely  navigate  the  Pacific,  or  South  Sea,  occupy 
shores  as  yet  unoccupied,  and  enter  into  commerce  with 
the  native  inhabitants  ;  and  it  was  stipulated  that  for  the 
future  it  should  be  unlawful  for  the  subjects  of  the  United 
States  to  make  any  settlement  on  the  north-west  coast  of 
America,  or  of  the  adjacent  isles,  "  au  nord  du  cinquante- 
*^  quatricme  degre  et  quarante  minutes  de  latitude  septentri- 
"  onale ;  "  and  for  any  subjects  of  Russia  to  make  any  settle- 
ment ^'  au  sud  le  la  meme  parallele  "  (j).  This  Convention 
therefore  restricted  the  natural  rights  of  these  two  countries  ; 
but  it  could  not  extend  beyond  them,  or  have  any  effect,  per 
se,  upon  other  countries. 

CLXXIX.  Denmark  (k)  has  not  always  confined  her 
pretensions  of  sovereignty  to  the  narrow  sea  of  the  Baltic, 
but  has  also  extended  them  to  the  open  North  Sea  (/).     Queen 

{h)    Vide  post. 

(i)  Ratified  January  11,  1825. 

(;*)  Martens  et  de  Cmsy,  Recueil  de  Traites,  t.  iii.  p.  659, 

(k)  Schlegel,  Staatesrecht  Ddnemarks. 

(/)    Vide  jyost,  §  clxxxix. 
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Elizabeth  oomplamed,  in  a  letter  which  she  wrote  to  the  King 
of  Denmark,  in  1600,  of  the  manner  in  which  British  vessels 
were  prevented  from  fishing  in  this  sea,  maintaining  their 
right  to  do  so  as  resting  npon  an  undoubted  principle  of 
law  (m). 

At  a  very  early  period  Denmark  considered  herself 
entitled  to  the  sovereignty  or  dominium  over  the  whole 
Sound,  and  always  founded  her  right  to  Sound  dues  not 
only  on  the  Treaties  concluded  with  several  States,  but  also 
and  principally  upon  this  dominium. 

It  was  as  a  recognition  of  this  dominium  that  Denmark 
exacted  a  salute  to  Kronborg  from  every  man-of-war  pass- 
ing through  the  Sound  as  well  when  they  went  along  the 
Swedish  as  when  they  went  along  the  Danish  coast.  The 
salute  was  given  by  Swedish  men  of  war,  even  after 
Sweden  had  by  the  peace  of  Copenhagen  not  only  gained 
possession  of  Scania,  but  also  been  exempted  from  the  pay- 
ment of  Sound  dues.  This  last  advantage,  however,  was 
lost  to  her  in  1720. 

After  the  peace  of  Copenhagen,  1660,  Denmark  never 
claimed  possession  of  the  whole  of  the  Sound,  but  admitted 
that  Sweden,  with  the  exception  of  the  duty  to  salute  Kron- 
borg, possessed  ih.Q  jus  littoris,  that  is,  the  dominium  over  the 
sea  near  the  coast  of  Scania. 

Since  the  Treaty  of  1857,  it  has  become  a  question  of 
purely  historical  interest,  how  far  and  how  long  the  dominium 
of  Denmark  was  recognized  by  other  States.  I  incline,  how- 
ever, to  believe  that  the  supremacy  claimed  by  Denmark 
over  the  Sound  and  the  two  Belts,  through  which  the  Baltic 
Sea  finds  its  way  into  the  ocean,  was  founded  upon  the  valid 
international  title  of  immemorial  prescription  confirmed  by 


(;??)  *'  Eegiam  proiude  protectionem  nostram  implorant,  atque  liumiliter 
supplicant  ne  ab  honestissima  hac  Tivendi  ratione  (ciii  jam  inde  a  primis 
annis  assueverunt),  alti  nempe  maris  piscatione,  Jure  Gentium  omniumque 
Nationum  moribus  libera,  excludi  illos  facile  permittamus." — Rymer^ 
Feed.  t.  xvi.  p.  395 :  "  A  Refrina  ad  Eegem  Daui^e  ;  super  Piscatione  in 
Alto  Mari  permittenda.'" 
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many  treaties  with  various  Maritime  States.  The  dues, 
however,  which  Denmark  levied  upon  ships  passing  these 
straits  had  long  been  the  object  of  much  complaint  and 
the  cause  of  much  irritation  to  foreign  States,  and  had 
become  in  fact  very  injurious  to  trade,  owing  to  the 
detention  of  vessels  which  the  collection  of  these  dues 
occasioned.  In  1857  the  whole  subject  was  happily  ad- 
justed by  Treaty  with  the  Great  European  Powers.  The 
right  of  Denmark  to  levy  these  dues  was  not  distinctly  re- 
cognized, but  compensation  was  made  to  her  by  payment 
of  a  capital  sum  (n)  on  the  ground  of  indemnity  for  main- 
taining lights  and  buoys,  which  Denmark  stipulated  to 
maintain  and  to  levy  no  further  duties.  The  United  Stales 
declined  to  take  any  part  in  this  European  Convention  for 
what  President  Pierce  considered  "the  most  cogent  reasons." 
He  stated — "  One  is,  that  Denmark  does  not  offer  to  submit 
"  to  the  Convention  the  question  of  her  right  to  levy  the 
"  Sound  dues,  A  second  is,  that  if  the  Convention  were 
"  allowed  to  take  cognizance  of  that  particular  question, 
"  still  it  would  not  be  competent  to  deal  with  the  great 
''  international  principle  involved,  which  affects  the  right 
"  in  other  cases  of  navigation  and  commercial  freedom,  as 
"  well  as  that  of  access  to  the  Baltic.  Above  all,  by  the 
"  express  terms  of  the  proposition,  it  is  contemplated  that 
"  the  consideration  of  the  Sound  dues  shall  be  commino;led 
"  with  and  made  subordinate  to  a  matter  wholly  extraneous — 
"  the  balance  of  power  among  the  Governments  of  Europe. 
"  While,  however,  rejecting  this  proposition,  and  insisting 
"  on  the  right  of  free  transit  into  and  from  the  Baltic,  I  have 
''  expressed  to  Denmark  a  willingness  on  the  part  of  the 
"  United  States  to  share  liberally  with  other  Powers  in  com- 
"  pensating  her  for  any  advantages  which  commerce  shall 
"  hereafter  derive  from  expenditures  made  by  her  for  the 
"  improvement  and  safety  of  the  navigation  of  the  Sound  or 


(n)  The  sum  paid  by  Great  Britain  was  a  million  and  a  quarter. 
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^'  Belts  "(r?).  Accordingly  a  separate  Treaty  was  made  be- 
tween the  United  States  and  Denmark,  April  11,  1857,  by 
which  Denmark  declared  the  Baltic  open  to  American 
vessels,  and  stipulated  to  maintain  buoys  and  lights  and 
furnish  pilots,  if  desired,  for  which  she  received  a  certain 
sum  of  money. 

Since  the  maklnoj  of  these  Treaties  it  would  be  difficult 
to  maintain  that  Denmark  now  possesses  any  other  dominion 
over  the  Sound  than  that  which  every  State  possesses  over 
the  sea  along  its  coasts.  The  Declaration  of  August  15, 
1873,  was  apparently  only  intended  to  regulate  pilotage,  and 
the  statement  in  Article  IV.  of  the  Declaration,  that  it  does 
not  in  the  least  put  any  restrictions  on  the  dominion  over 
the  sea  near  the  coasts  belonging  to  each  Power  respectively, 
according  to  the  principles  of  International  Law,  can  now 
scarcely  admit  of  any  other  construction  than  that  Denmark 
and  Sweden  equally  possess  the  usual  and  ordinary  rights  of 
thejw.*?  littoris. 


(o)  ^e^Q  Ann.  Reg.  for  1855,  p.  291.  Hertslefs  Treaties,  x.  pp.  736, 
742,  748.  Bands  Wheaton,  p.  185,  n.  112.  Laurences  Wheaton,  p.  333, 
n.  110. 
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CHAPTER  VI. 

NARROW    SEAS,    AS    DISTINGUISHED    FROM    THE    OCEAN. 

CLXXX.  Claims  have  been  preferred  by  difFerent 
nations  to  the  exclusive  dominion  over  the  seas  surrounding 
their  country  :  if  not  to  every  part  of  such  seas,  to  an  extent 
far  beyond  the  limits  assigned  in  the  foregoing  paragraphs. 

This  kind  of  claim  is  distinguished  from  the  claim  of 
jurisdiction  over  the  ocean  by  being  confined  to  what  are 
called  the  narroio  or  adjacent  seas,  they  not  being  (it  is  con- 
tended), like  the  ocean,  the  great  highway  of  the  nation.  It 
is  further  distino^uished  from  the  case  of  the  Straits  which 
has  just  been  discussed,  by  the  fact  of  the  claimants  not 
possessing  the  opposite  shore. 

CLXXXI.  This  claim  is  rested  upon  immemorial  usage, 
upon  national  records,  upon  concessions  of  other  States,  upon 
the  language  of  treaties.  Considering  the  nature  of  the 
claim,  and  of  the  subject  over  which  it  is  to  be  exercised,  it 
cannot  be  built  securely  upon  a  less  foundation  than  the 
express  provisions  of  positive  treaty,  and  can  be  valid  only 
against  those  nations  who  have  signed  such  treaty.  "  There 
"  may,  by  legal  possibility  "  (as  Lord  Stowellsays)  (a),  "exist 
"  a  peculiar  property  excluding  the  universal  or  common 
"  use  ;  "  but  the  strongest  presumption  of  law  is  adverse  to 
any  such  pretension.  The  Portuguese  affected  at  one  time 
to  prevent  any  foreign  vessel  from  navigating  the  African 
seas  near  the  Bissagos  Islands  :  and  it  is  known  that  Great 
Britain  once  laid  claim  to  exclusive  right  of  property  and 

(«)   The  Tivee  Gebrceders,  3  C.  Bob.  Adm.  Rej).  339. 
Das  Britannische  Meer,  Giinther,  vol.  ii.  s.  20,  p.  39. 
VOL.  L  S 
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jurisdiction,  not  merely  over  the  British  Channel  extending 
from  the  island  of  Ouessant  to  the  Pos  de  Calais,  but  over 
the  four  seas  which  surround  her  coasts  (5).  Nor  was  this 
only  while  the  Duchy  of  Normandy  was  held  with  the  British 
dominions ;  or  even  while  Calais,  or  the  Pas  de  Calais, 
belonged  to  Great  Britain,  a  circumstance  of  considerable 
weight  with  respect  to  their  claim.  Albericus  Gentilis,  in 
one  of  his  Advocationes  Hispanicce  (c),  published  in  1613, 
supports  these  pretensions.  Queen  Elizabeth  seized  upon 
some  Hanseatic  vessels  lying  at  anchor  off  Lisbon  for  having 
passed  through  the  sea  north  of  Scotland  without  her  per- 
mission. 

CLXXXII.  In  support  of  this  doctrine,  Selden  (d)  wrote 
his  celebrated  Mare  Clausum,  in  which  he  sought  to  establish 
two  propositions: — 1.  That  the  sea  might  be  property. 
2.  That  the  seas  which  washed  the  shores  of  Great  Britain 
and  Ireland  were  subject  to  her  sovereignty  even  as  far  as 
the  northern  pole. 

The  opinions  of  jurists,  as  well  as  the  practice  of  nations, 
have  decided,  that  this  work  did  not  refute  the  contrary 
positions  laid  down  by  Grotius  in  his  Mare  Liberum,  to  which 
it  purported  to  be  an  answer.  Selden  dedicated  his  work 
to  Charles  I. ;  and  so  fully  did  that  monarch  imbibe  its  prin- 
ciples, that  in  1619  he  instructed  Carleton,  the  British  am- 
bassador, to  complain  to  the  States  General  of  the  Dutch 
provinces  of  the  audacity  of  Grotius  in  publishing  his  Mare 
Liberum,  and  to  demand  that  he  should  be  punished.  Not 
less  agreeable  was  this  doctrine  to  Cromwell  and  the  Re- 
publican Parliament.     They  made  war  upon  the  Dutch  to 

(6)  Wheaton's  Hist.  Part,  i,  s.  18,  p.  152,  &c.,  contains  a  clear  and  valu- 
able account. 

(c)  Lib.  i.  cap.  viii. 

{d)  Joh.  Seldeni  Mare  Clausum,  sive  de  Dominio  Maris,  lib.  ii. :  "Primo, 
mare  ex  jure  naturre  sive  gentium  hominum  non  esse  commune,  sed  do- 
minii  privati  sive  proprietatis  capax  pariter  actellurem  esse  demonstratiir. 
Secundo,  Serenissimum  Magnse  Britannise  Kegem  maris  circumflui  ut  in- 
dividuce  atquo  perpetute  Imperii  Britanuici  appendicis  dominum  esse 
a!=seritnr." 
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compel  them  to  acknowledge  the  British  emph-e  over  these 
seas  (e). 

CLXXXIII.  The  rights  occasionally  claimed  by  Great 
Britain  in  these  seas  Avere  chiefly  those  of  exclusive  fishing, 
and  of  exacting  the  homage  of  salute  from  all  common  vessels. 
But  it  is  very  remarkable  that  Sir  Leoline  Jenkins,  who  was 
in  fact  the  expounder  of  all  international  law  to  the  Govern- 
ment of  Charles  II.  and  James  II.,  appears  never  to  have 
insisted  upon  these  extravagant  demands,  but  to  have  confined 
the  rights  of  his  country  within  the  just  and  moderate  limits 
which  have  been  already  stated. 

CLXXXiy.  It  is  true  that  the  Dutch  appear  to  have 
occasionally  admitted  the  exclusive  right  of  fishery,  by 
making  payment  and  taking  out  licences  to  fish — payment 
and  licences  which  were  afterwards  suspended  by  Treaties 
between  England  and  the  Burgundian  princes.  It  is  true 
that,  by  the  fourth  Article  of  the  Treaty  of  Westminster, 
concluded  in  1674,  the  Dutch  conceded  the  homage  of  the 
flag  in  the  amplest  manner  to  the  English.  "  It  was  carried  " 
(says  Sir  W.  Temple,  the  negotiator  of  the  Treaty)  ^^  to  all 
"  the  height  his  Majesty  could  wish ;  and  thereby  a  claim 
"  of  the  crown,  the  acknowledgment  of  its  dominion  in  the 
"  Narrow  Seas,  allowed  by  treaty  from  the  most  powerful 
*'  of  our  neighbours  at  sea,  which  had  never  yet  been  yielded 
"  to  by  the  weakest  of  them  that  I  remember  in  the  whole 
"  course  of  our  pretence  ;  and  had  served  hitherto  but  for  an 
^'  occasion  of  quarrel,  whenever  we  or  they  had  a  mind  to  it, 
"  upon  either  reasons  or  conjectures  "  (/). 


(e)   Comte  de  Garden,  Traite  de  Diplom.  t.  i.  p.  402. 

(/)  ^'Prsedicti  Ordines  Generales  Unitanim  Provinciariuii  debite  ex 
parte  sua  agnoscentes  jus  supramemorati  Serenissimi  Domini  Magnee 
Britanuiae  Regis,  ut  vexillo  suo  in  maribus  infra  nominandis  lionos 
liabeatur,  declarabuut  et  declarant,  concordabunt  et  concordant,  quod 
quaecunque  naves  aut  nayigia  ad  prsefatas  Unitas  Provincias  spectantia, 
sive  naves  bellicse,  sive  alise,  eaeque  vel  siugulse  vel  in  classibusconjuuctse, 
in  ullis  maribus  a  Promontorio  Finis  Terrce  dicto  usque  ad  medium 
punctum  terrge  van  Staten  dictae  in  Nor^yegia,  quibuslibet  navibus  aut 
navigiis  ad  Serenissimum  Dominum  Magnae  Britauuise  Regem  spectan- 

s  2 
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CLXXXV.  Upon  this  concession,  so  humiliating  to  the 
countrymen  of  Euyter  and  Van  Tromp,  so  little  to  be 
expected  by  those  who  in  1667  had  demolished  Sheerness 
and  set  fire  to  Chatham,  Bynkershoek  (^)  ingeniously  re- 
marks :  "  Usu  scilicet  maris  Qifructu  contenti  Ordines,  aliorum 
"  ambitioni,  sibi  non  damnosae,  baud  difficulter  cedunt." 
And  in  his  Treatise  De  Dominio  Maris,  published  in  1702, 
and  before  the  work  from  which  the  extract  just  cited  is 
taken,  he  observes,  on  this  Article  of  the  Treaty :  "  Sed 
"  quod  ita  accipiendum  est,  ut  omnes  pactiones,  quas,  ut 
"  bello  abstineatur,  paciscimur,  nempe  Anglis  id  competere, 
'^  quia  in  id  convenit,  per  se  enim  nihil  in  eo  mari  habent, 
^^  praecipuum.  Porro  ut  ita  hoc  accepi  velim  ut  ne  credamus 
"  Belgas  eo  ipso  Anglis  concessisse  illius  maris  dominium, 
"  nam  aliud  est  se  subditum  profiteri,  aliud  majestatem 
"  alicujus  populi  comiter  conservare  (ut  hasc  explicat  Pro- 
^^  cuius  in  Dig.  xlix.  t.  15,  7,  de  Captiv.  et  Postltm.);  fit 
"  hoc,  ut  intelligamus  alterum  populum  superiorem  esse,  non 
*'  ut  intelligamus,  alterum  non  esse  liberum  "  (A). 

CL XXXVI.  France,  however,  as  Mr.  Wheaton  observes, 
never  formally  acknowledged  the  British  pretension.  Louis 
XV.  published  an  ordinance  on  April  15,  1689,  not  only 
forbidding  his  naval  officers  from  saluting  the  vessels  of 
other  princes  bearing  a  flag  of  equal  rank,  but,  on  the  con- 


tibiis  se  obviam  dederint,  sive  illse  naves  singiil£e  sint,  yel  in  niimero 
majori,  si  majestatis  suae  Britannicge  aplustrum  sive  vexillum  Jack  appel- 
latum  gerant,  prsedictse  Unitarum  Provinciarum.  naves  aiit  navigia 
vexillum  simm  e  mali  vertice  detrahent  et  supremum  velum  demittent, 
eodem  modo  parique  lionoris  testimonio,  quo  uUo  unquam  tempore  aut  in 
illo  loco  antebac  usitatum  fiiit,  versus  ullas  Majestatis  suae  Britannicse  aut 
antecessorum  suorum  naves  ab  uUis  Ordiuum  Generalium  suorumve 
antecessorumnavibus." — Tractatus  Pads  inter  Carolum  II.  Regem  Magnce 
BritannicB  et  Ordines  Generales  foederati  Belgii,  1674,  Art.  4. 

Bynkershoeh,  Qucest.  J.  P.  1.  ii.  c.  xxi. 

Temjile's  Memoirs,  ii.  p.  250. 

Hume,  vol.  vi.  c.  lii. 

W/ieaton's  Hist.  pp.  155-6. 

(g)   Qucest.  J.  P.  lib.  i.  cap.  xxi. 

(Ji)  De  Dominio  Maris,  cap.  v. 
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trary,  enjoining  them  to  require  the  salute  from  foreign 
vessels  in  such  a  case,  and  to  compel  them  by  force,  in 
whatever  seas  and  on  whatever  coasts  they  might  be  found. 
This  ordinance  was  plainly  levelled  at  England.  Accordingly, 
in  the  manifesto  published  by  William  III.  on  May  27, 
1689,  he  alleged  this  insult  to  the  British  flag  as  one  of  the 
motives  for  declaring  war  against  France  (i). 

CLXXXYII.  In  another  part  of  his  very  able  treatise, 
Bynkershoek  clearly  and  irrefragably  lays  down  the  princi- 
ples of  law  applicable  to  the  occupation  of  the  sea: — "  Totum, 
"  qua  patet,  mare  non  minus  jure  naturali  cedebat  occupanti, 
"  quam  terra  quasvis,  aut  terra?  mare  proximum.  Sed  diffi- 
"  cilior  occupatio,  difficillima  possessio ;  utraque  tamen 
"  necessaria  ad  asserendum  dominium,  jure  videlicet  gentium, 
^'  ad  quod  ea  disputatio  unice  exigenda  est.  Nam  ex  iis, 
"  quse  cap.  1  enarravimus,  certum  est  consequi,  dominium 
"  maris  prima  ab  origine  non  fuisse  qugesitum  nisi  occupa- 
"  tione,  hoc  est,  navigatione  eo  animo  instituta,  ut  qui  libera 
"  per  vacuum  ponit  vestigia  princeps,  ejus,  quod  navigat, 
"  maris  esse  velit  dominus ;  certum  est  et  porro  consequi, 
"  non  aliter  id  dominium  retinere,  quam  possessione  perpetua, 
"  hoc  est,  navigatione,  qua?  perpetuo  exercetur  ad  custodiam 
*^  maris,  si  exterum  est,  habendam :  ea  namque  remissa, 
"  remittitur  dominium,  et  redit  mare  in  causam  pristinam, 
**  atque  ita  rursus  occupanti  primum  cedit "  {j), 

CLXXXVIII.  Thus  the  opinion  of  Sir  Leoline  Jenkins 
and  Bynkershoek  are  in  harmony  upon  this  question ;  and 
in  spite  of  the  proclamation  of  William  III.  it  does  not  appear 


{i)  Valin,  Commentaire  sur  V Onlonnance  de  la  Marine,  liv.  v.  tit.  1, 
p.  689 :  De  la  Liberte  de  la  Peche :  ^'  Que  le  droit  de  payillon,  qui  ap- 
partient  a  la  couronne  d'Augleterre,  a  ete  dispute  par  sou  ordre  (de 
Louis  XIV) ;  ce  qui  tende  a  la  yiolation  de  notre  souverainete  sur  la 
mer,  laquelle  a  ete  niaintenue  de  tout  temps  par  uos  predecesseurs,  et  que 
nous  somrnes  aussi  resolus  de  maintemr  pour  I'honneur  de  notre  couronne 
et  de  la  nation  angloise." 

Wheatori's  History,  p.  165-6. 

{j)  Bynkershoeh,  de  Dominio  Maris,  cap.  iii.  pp.  365-6. 
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that  Great  Britian  has  ever  again  insisted  upon  any  other 
limits  to  her  or  to  other  rations. 

This  right,  however,  Avas  alluded  to  by  Lord  Stowell  in 
his  judgment  in  the  Maria  (A),  a  Swedish  vessel  sailing  under 
convoy  of  an  armed  ship  condemned  for  resisting  the  bellige- 
rents' visitation  and  search:  "It  might  likewise"  (he  observes) 
••  be  improper  for  me  to  pass  entirely  without  notice,  as 
"  another  preliminary  observation  (though  without  meaning 
*'  to  lay  any  particular  stress  upon  it),  that  the  transaction  in 
"  question  took  place  in  the  British  Channel  close  upon  the 
"'  British  coast,  a  station  over  which  the  Crown  of  England 
"'  has,  from  pretty  remote  antiquity,  always  asserted  some- 
"  thing  of  that  special  jurisdiction  which  the  sovereigns  of 
"  other  countries  have  claimed  and  exercised  over  certain 
"  parts  of  the  seas  adjoining  to  their  coasts." 

ik)  1  C.  R'jh.  Adm.  Bep.  p.  852. 
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CHAPTER   VII. 

NARROW   SEAS — STRAITS. 

CLXXXIX.  With  respect  to  Straits  {detroits  de  mer, 
Meei-enf/e,  f reta)  j^Yhere  there  is,  as  Grotius  says  in  the  passage 
ah'eady  cited,  sup7^a  et  infra  fretum^  both  the  shores  of  which 
belong  to  one  nation,  these  may  be  subject  to  the  proprietary 
rights  of  that  nation.  Or  if  the  shores  belong  to  several 
nations,  then,  according  to  Puffendorf  (a),  the  dominion  is 

(«)  Lib.  iv.  c.  V.  s.  7 :  "  Aquandi  ergo  et  lavandi  iisiis  nee  magni  est, 
nee  nisi  littorum  aceolis  patet,  et  revera  inexliaustiis  est.  Inservit  qiioque 
aqua  marina  sali  excoquendo ;  sed  quo  usu  accolge  littorum  duntaxat 
gaudent.  Inexbaustum  quoque  et  innoxiae  utilitatis  est  mare  quantum 
ad  navigationem.  (Vid.  1.  xxiii.  s.  1.  D.  de  Servit.  pi-ced.  rust.)  Verum 
sunt  praeter  lios  alii  quoque  usus  maris,  qui  partim  non  penitus  sunt  in- 
exhausti :  partim  populo  maris  accolae  occasionem  damni  prsebere  possunt, 
ut  ex  re  ipsius  non  sit,  omnes  maris  partes  euivis  promiseue  patere. 
Prioris  generis  est  piseatio,  et  coUectio  rerum  in  mari  nascentium.  Pis- 
catio  etsi  in  mari  fere  sit  uberior,  quam  in  fluminibus  aut  lacubus  :  patet 
tamen  ex  parte  eam  exhauriri  posse,  et  aceolis  maris  maliguiorem  fieri,  si 
omnes  promiseue  gentes  propter  littora  alicujus  regiouis  velint  piscari ; 
praesertim  cum  frequenter  certum  piscis,  aut  rei  pretiosse  genus,  puta, 
margaritse,  corallia,  succinum,  in  uno  tantum  maris  loco,  eoque  non  valde 
spatioso  inveniantur.  Hie  nihil  obstat,  quo  minus  felicitatem  littoris  aut 
vieini  maris  ipsorum  accolae  potius,  quam  remotiores  sibi  propriam  queant 
asserere  ;  quibus  eaeteri  non  magis  jure  irasei  aut  in^idere  possimt,  quam 
quod  non  omnisfert  omnia  tellus  ;  India  mittit  ehur,  molles  sua  thura  Sahcei. 
Ex  posteriori  genere  est,  quod  mare  regiouibus  maritimis  yieem  muni- 
menti  praebet."  And  at  the  close  of  s.  -viii.  he  observes — '^  Ex  hisce 
patet,  hodie  post  rem  navalem  ad  summum  perduetam  fastigium,  praesumi, 
quemvis  populum  maritimum,  et  cui  uUus  navigandi  usus,  esse  dominum 
maris  littoribus  suis  praetensi  quousque  illud  munimenti  rationem  habere 
censetur :  imprimis  autem  portuum,  aut  ubi  alias  commoda  in  terram 
exscensio  fieri  potest.  (JBodinus  de  Rep.  1.  i.  c.  ult.  Baldi  fide  asserit : 
jure  quodammodo  2}7'incipmn  omnium  maris  accolarum  co?nmuni  receptum 
esse,  ut  sexaginta  milUarihus  a  littore  Princep)S  legem  ad  littus  accedentibus 
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distributed  amongst  iaem,  upon  the  same  principle  as  it 
would  be  among  the  several  proprietors  of  the  banks  of  a 
river  :  ^^  eorum  imperia,  pro  latitudine  tcrrarum,  ad  medium 
"  usque  ejusdem  pertinere  intelligentur.^^ 

The  exclusive  right  of  the  British  Crov/n  to  the  Bristol 
Channel,  to  the  channel  between  Ireland  and  Great  Britain 
(^Mare  Hihernicum,  Canal  de  lSaint-George\  and  to  the  chan- 
nel between  Scotland  and  Ireland,  is  uncontested.  Pretty- 
much  in  the  same  category  were  the  three  straits,  forming  the 
entrance  to  the  Baltic,  the  Great  and  the  Little  Belt,  and 
the  Sound,  so  long  as  the  two  shores  belonged  to  the  Crown 
of  Denmark  (h)  ;  the  straits  of  Messina  {il  Faro  di  Messina, 
fretum  Siculum),  once  belonging  to  the  Kingdom  of  the  Two 
Sicilies  :  the  straits  leading  to  the  Black  Sea,  the  Dardanelles 
and  Hellespont ;  the  Thracian  Bosphorus,  belonging  to  the 
Turkish  Empire  (c).  To  narrow  seas  which  flow  between 
separate  portions  of  the  same  kingdom,  like  the  Danish  and 
Turkish  straits,  or  to  other  seas  common  to  all  nations,  like 


dicere  jjossit.^  Sinus  quoque  maris  regulariter  pertinere  ad  eum  po- 
puliim,  cujiis  terris  iste  ambitiir ;  neque  minus  freta.  Quod  si  autem 
diversi  populi  fretum,  aut  sinum  accolant,  eorum  imperia  pro  latitudine 
terrarum  ad  medium  usque  ejusdem  pertinere  intelligentur ;  nisi  Tel  per 
conventionem  indivisim  id  imperium  contra  exteros  exercere,  ipsos  autem 
promiscue  inter  se  isto  aequore  uti  placuerit;  yel  alicui  soli  in  totum 
istum  sinum  aut  fretum  sit  dominium  quaesitum  ex  pacto,  reliquorum 
concessione  tacita,  jure  victoriae,  aut  quia  is  prior  ad  id  mare  sedes  fixerat, 
idque  statim  totum  occupayerat,  et  contra  adversi  littoris  accolam  actus 
imperii  exercuerat.  Quo  casu  tamen  nihilominus  reliqui  sinus  aut  freti 
accolse  suorum  quisque  portuum,  tractusque  littoralis  domini  esse  intelli- 
gentur."— Fuffendorf,  de  Jure  Nat.  et  Gent.  1.  iv.  c.  y.  s.  8. 

{b)  Schlegel,  Staatsrecht  Ddnemarks,  p.  359.     Vide  siqjra,  §  clxxix. 

(c)  Martens,  1.  ii.  c.  i.  s.  41,  Des  Mers  adjacentes. 

Grotius,  1.  ii.  c.  iii.  s.  13,  2 :  "  Yidetur  autem  imperium  in  maris  por- 
tionem  eadem  ratione  acquiri  qua  imperia  alia,  id  est,  ut  supra  diximus, 
ratione  personarum  et  ratione  territorii.  Ratione  personarmn,  ut  si 
classis,  qui  maritimus  est  exercitus,  aliquo  in  loco  maris  se  babeat: 
ratione  territorii  quatenus  ex  terra  cogi  possunt  qui  in  proxima  maris 
parte  versantur,  nee  minus  quam  si  in  ipsa  terra  reperirentur." 

Wheaton's  Hist.  pp.  677,  583,  585,  587.  The  peculiar  law  and  history 
of  the  Dardanelles  and  Bosphorus  will  he  found  discussed  later  in  connec- 
tion with  the  Black  Sea,  §  ccva. 
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the  straits  of  Messina,  and  perhaps  the  St.  George's  Channel, 
tlie  doctrine  of  innocent  use  is,  according  to  Yattel,  strictly 
applicable  {d).  How  far  this  doctrine  is  sound  to  the  extent 
to  which  it  is  carried  by  this  jurist  has  been  already  con- 
sidered in  the  matter  of  Rivers. 

In  1602,  Queen  Elizabeth  sent  a  special  embassy  to 
Denmark,  having  for  its  object  the  general  adjustment  of 
the  relations  between  the  two  countries. 

In  the  instructions  given  to  the  ambassadors,  the  prin- 
ciples of  International  Law,  with  respect  to  the  subjects 
treated  of  in  this  chapter,  are  laid  down  with  the  perspicuity 
and  precision  which  might  be  expected  from  the  learning  and 
ability,  both  of  the  monarch  and  her  counsellors : — 

"  And  you  shall  further  declare  that  the  Lawe  of  Nations 
''  alloweth  of  fishing  in  the  sea  everywhere ;  as  also  of  using 
''  ports  and  coasts  of  princes  in  amitie  for  traffique  and 
"  avoidinge  danger  of  tempests;  so  that  if  our  men  be  barred 
"  thereof,  it  should  be  by  some  contract.  We  acknowledge 
"  none  of  that  nature ;  but  rather,  of  conformity  with  the 
"  Lawe  of  Nations  in  these  respects,  as  declaring  the  same 
"  for  the  removing  of  all  clayme  and  doubt ;  so  that  it  is 


{d)  Vattel,  dcs  Detroits  en  particulier,  1.  i.  c.  xxiii,  s.  293 :  "  II  faut 
remarquer  en  particulier,  a  I'egard  des  detroits,  que  quand  ils  servent  a 
la  communication  de  deux  mers  dont  la  navigation  est  commune  a  toutes 
les  nations,  ou  a  plusieurs,  celle  qui  possede  le  detroit  ne  pent  y  refuser 
passage  aux  autres,  pourvu  que  ce  passage  soit  innocent  et  sans  danger 
pour  elle.  En  le  refusant  sans  juste  raison,  elle  priverait  cette  nation 
d'un  avantage  qui  leur  est  accords  par  la  nature :  et  encore  un  coup,  le 
droit  d'un  tel  passage  est  un  reste  de  la  communion  primitive.  Seulement 
le  soin  de  sa  propre  surete  autorise  le  maitre  du  detroit  a  user  de  certaines 
precautions,  a  exiger  des  formalites,  etablies  d'ordinaire  par  la  coutume 
des  nations.  II  est  encore  fonde  a  lever  un  droit  modique  sur  les 
vaisseaux  qui  passent,  soit  pour  Imcommodit^  qu'ils  lui  causent  en 
I'obligeant  d'etre  sur  ses  gardes,  soit  pour  la  surete  qu'il  leur  procure  en 
les  protegeant  contre  leurs  ennemis,  en  eloignant  les  pirates,  et  en  se 
chargeant  d'entretenir  des  fanaux,  des  balises  et  autres  clioses  n^cessaires 
au  salut  des  navigateurs.  O'est  ainsi  que  le  roi  de  Danemark  exige  un 
p6age  au  detroit  du  Sund.  Pareils  droits  doivent  etre  fondes  sur  les 
memes  raisons  et  soumis  aux  memes  regies  que  les  peages  ^tablis  sur 
terre,  ou  sur  une  riviere." 
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"■  manifest,  by  denying  of  this  Fishing,  and  much  more,  for 
"  spoyling  our  subjects  for  this  respect,  we  have  been  injured 
'^  against  the  Lawe  of  Nations,  expresslie  declared  by  con- 
"  tract,  as  in  the  aforesaid  Treaties,  and  the  Kingh  own 
"letters  of '85. 

"  And  for  the  asking  of  licence,  if  our  predecessors 
"  yelded  thereunto,  it  was  more  than  by  Lawe  of  Nations 
"  was  due; — yelded, perhaps,  upon  some  special  consideration, 
'"  yet,  growing  out  of  use,  it  remained  due  by  the  Lawe  of 
"  Nations,  what  was  otherwise  due  before  all  contract ; 
"  wherefore,  by  omitting  licence,  it  cannot  be  concluded^  in 
"  any  case,  that  the  right  of  Fishing,  due  by  the  Lawe  of 
"  Nations,  faileth  ;  but  rather,  that  the  omitting  to  require 
"  Licence  might  be  contrarie  to  the  contract,  yf  any  such 
"  had  been  in  force. 

''  Sometime,  in  speech,  Denmark  claymeth  propertie  in 
'^  that  Sea,  as  lying  between  Noricay  and  Island, — both 
"  sides  in  the  dominions  of  oure  loving  brother  the  king ; 
"  supposing  thereby  that  for  the  propertie  of  a  whole  sea, 
'*  it  is  sufficient  to  have  the  banks  on  both  sides,  as  in  rivers. 
**  Whereunto  you  may  answere,  that  though  jiroperty  of  sea, 
"  in  some  small  distance  from  the  coast,  maie  yeild  some 
"  oversight  and  jurisdiction,  yet  use  not  princes  to  forbid 
"  passage  or  fishing,  as  is  well  seen  in  our  Seas  of  England, 
"  and  Ireland,  and  in  the  Adriaticke  Sea  of  the  Venetians^ 
'*  where  we  in  ours,  and  they  in  theirs,  have  propertie  of 
*^  command ;  and  yet  neither  we  in  ours,  nor  they  in  theirs, 
''  offer  to  forbid  fishing,  much  lesse  passage  to  ships  of  mer- 
"  chandize ;  the  which,  by  Lawe  of  Nations,  cannot  be 
"  forbidden  ordinarilie ;  neither  is  it  to  be  allowed  that 
"^  propertie  of  sea  in  whatsoever  distance  is  consequent  to 
"  the  banks,  as  it  hapneth  in  small  rivers.  For  then,  by 
"  like  reason,  the  half  of  every  sea  should  be  appropriated  to 
"  the  next  bank,  as  it  hapneth  in  small  rivers,  where  the 
"  banks  are  proper  to  divers  men ;  whereby  it  would  follow 
"  that  noe  sea  were  common,  the  banks  on  every  side  being 
"  in  the  propertie    of  one   or   other ;    wherfore   there   re- 
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"  maineth  no  colour  that  Denmarke  may  claim  any  propertie 
"  in  those  seas,  to  forbid  passage  or  fishing  therein. 

"  You  may  therefore  declare  that  we  cannot,  with  our 
"  dignitie,  yeld  that  our  subjects  be  absolutelie  forbidden 
"  those  seas,  ports,  or  coasts,  for  the  use  of  fishing  negotia- 
"  tion  and  safetie  ;  neither  did  we  ever  yeld  anie  such  right 
"  to  Spaine  and  Portugall,  for  the  Indian  Seas  or  Havens ; 
^^  yet,  yf  our  good  brother  the  king,  upon  speciall  reason, 
**  maie  desire  that  we  yeld  to  some  renuinge  of  licence,  or 
"  that  some  speciall  place,  upon  some  speciall  occasion,  be 
''  reserved  to  his  particular  use,  in  your  discretion,  for  amitie 
"sake,  you  may  yeld  thereunto;  but  then  to  define  the 
"  manner  of  seking  licence,  in  such  sort  as  it  be  not  preju- 
"  diciall  to  our  subjects,  nor  to  the  effect  of  some  sufficient 
"  fishing,  and  to  be  rather  caried  in  the  subject's  name,  than 
"  in  ours,  or  the  king's  "  (e). 

CXC.  The  alliances  contracted  between  the  United  Pro- 
vinces of  the  Netherlands  with  the  city  of  Liibeck  in  1613, 
with  Sweden  in  1614  and  1640,  and  with  the  Hanseatic 
towns  in  1615  and  1616,  were  all  directed  against  the 
extraordinary  pretensions  of  the  Danish  Crown. 

But  in  more  modern  times  these  pretensions,  though 
extravagant  enough,  have  been  limited  to  the  right  of  ex- 
cluding foreigners,  not  only  from  all  commerce  with  Iceland 
and  the  Danish  portion  of  Greenland,  but  from  fishing  within 
fifteen  miles  of  the  coast  of  Iceland. 

The  first  ordinance  of  the  kind  was  put  forth  by  Denmark 
on  April  16,  1636,  and  pointed  at  Great  Britain;  in  1682, 
it  was  renewed  and  confirmed;  again  on  May  30,  1691; 
again  on  May  3,  1723;  and  again  on  April  1,  1776. 

With  respect  to  Greenland,  the  first  prohibition  to  fish 
appears  to  have  been  issued  on  February  16,  1691.  This 
was  pointed  against  the  Hanseatic  towns.  By  a  Treaty 
concluded  on  August  16,  1692,  the  city  of  Hamburg  ob- 
tained the  right  of  navigation  and  fishing  in  Davis's  Straits. 

(e)  Rymer,  Foed.  t.  xvi.  pp.  433-4. 
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By  Eoyal  Edicts  in  1751,  in  1758,  and  in  1776,  the 
commerce  of  unprivileged  foreigners  with  Greenland  was 
strictly  forbidden. 

CXCI.  In  these  prohibitions  there  was  no  violation  of 
the  strict  law,  however  they  might  offend  the  usual  comity 
of  nations.  But  the  validity  of  the  prohibition  to  fish  within 
fifteen  German  miles  of  the  shore  of  Greenland  and  Iceland 
was  strictly  denied  by  England  and  Holland,  who  adhered 
to  the  usual  limit  of  cannon-shot  from  the  shore. 

CXCII.  In  the  year  1740,  a  Danish  man-of-Avar  seized 
upon  several  Dutch  vessels,  alleged  to  be  found  navigating 
and  fishing  within  the  forbidden  limits.  They  were  taken 
to  Copenhagen,  tried  and  condemned  in  the  Court  of  Admi- 
ralty of  that  capital.  This  act  led  to  a  vehement  remon- 
strance on  the  part  of  the  Dutch  {f). 

The  States  General,  in  a  Resolution  of  April  17,  1741, 
laid  down  three  distinct  propositions,  of  which  the  substance 
was — 

1.  That  the  sea  was  free;  and  that  it  was  competent  to 
every  one  to  fish  in  it  in  a  proper  manner,  ^^  pourvii  qiCil 
"  ne  fasse  iias  cCune  maniere  iiidue^^  which  they  maintained 
could  not  be  predicated  of  fishing  within  four  German  miles 
of  the  coast,  inasmuch  as  Denmark  might  make  such  a 
Municipal  prohibition  binding  on  her  own  subjects,  but 
could  not  convert  it  into  an  International  obligation. 

2.  That  this  right  was  fortified,  in  the  case  of  Holland,  by 
several  Treaties  with  Denmark. 

3.  That  they  were  in  possession,  and  had  long  been  so,  of 
the  right  in  question. 

The  Danish  Government  denied  all  these  positions,  with 
reference  to  the  particular  sea. 

1.  "Les  rois  de  Danemark,"  they  said,  "  Norvege,  etc., 
"  ont  joui  depuis  un  temps  immemorial  des  pleins  effets 
"  d'une  juste  possession  dans  la  mer  da  Nord''  {g).     That, 


(/)  Martens,  Causes  celebres,  t.  i.  p.  369. 
(ff)  Ibid.  t.  i.  p.  392. 
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possessing  this  "  domination  juste  et  immemoriale,^^  they 
were,  on  the  authority  of  Grotius,  entitled  to  the  exclusive 
fishery  (A). 

2.  They  went  at  length  into  the  alleged  Treaties,  and 
drew  from  them  a  contrary  inference. 

3.  They  denied  the  possession  of  the  right  by  the  Dutch  ; 
alleging  that  clandestine  acts,  punished  as  soon  as  discovered, 
could  not  be  construed  as  possession,  and  that  none  others 
could  be  shown. 

The  dispute  came  to  no  legal  termination.  The  crews  of 
the  seized  ships  were  given  up,  but  neither  the  ships  nor 
their  cargoes.  In  1748  the  Dutch  sent  ships  of  war  to 
protect  their  merchantmen.  Denmark  threatened  to  make 
war,  but  did  not. 

CXCIII.  In  1776  the  strict  provisions  of  the  Danish 
Government  for  prohibiting  all  foreign  nations  from  carry- 
ing on  any  commerce  with  Greenland  gave  rise  to  disputes 
between  Denmark  and  Great  Britian,  and  between  Denmark 
and  Holland,  with  respect  to  the  seizure  of  an  English  bri- 
gantine  and  two  Dutch  vessels  for  alleged  violation  of  these 
provisions,  and  their  condemnation  in  the  Danish  Court  of 
Admiralty.  In  both  cases  the  vessels  were,  at  the  application 
of  their  respective  Governments,  restored ;  but  all  claims  for 
compensation  by  way  of  damage  were  steadily  refused,  as  it 
was  said  that  the  vessels  had  been  legally  condemned  by  a 
proper  tribunal  (z).     The  Dutch  on  this  occasion  protested 

(Ji)  Martens,  Causes  ceVehres,  t.  i.  pp.  393-4. 

(i)  Extract  from  letter  of  Danish  Government  to  the  British  Minister 
at  Copenhagen : — 

"Reponse  dii  comte  de  BernstorfF  a  la  note  precedente,  dii  10  oc- 
tobre  1776." — "  On  a  I'honneiir  de  repondre  a  la  note  remise  par  M.  de 
Laval  en  date  du  7  octobre  1776,  que  la  demande  du  dedommagement 
dii  S.  Kidder^  menant  le  vaisseau  le  Windsor,  pouvait  avoir  lieu,  tant 
qu'il  etait  douteux  si  sa  saisie  etait  legale,  ou  si  elle  ne  I'etait  pas  ;  mais 
qu'elle  n'est  plus  admissible  selon  la  nature  de  la  chose  et  les  usages  ge- 
ueralement  re^us  de  toutes  les  puissances  de  I'Europe,  des  qu'une  sentence 
a  ete  prononcee  par  un  tribunal  competent  a  decider  ce  point,  et  des 
qu'un  vaisseau  a  ete  legalement  condamne  et  declare  confiscable  avec  sa 
cargaison.     S.  M.  est  sure  d'avoir  donne  la  preuve  la  moins  equivoque  et 
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against  the  Danish  pretensions  with  respect  to  Davis'  Straits 
and  the  Greenland  fisheries  (ji'). 

CXCIV.  Great  Britain  has  never  been  remiss  in  main- 
taining the  rights  of  her  fisheries.  The  Newfoundland 
fisheries  were  the  subject  of  careful  provisions  in  the  Treaties 
of  Utrecht  and  Paris,  1763  (/t)  ;  and  were  in  1818  regulated 
by  a  Convention  between  Great  Britain  and  the  United 
States  of  North  America  (/). 

CXCV.  The  language  of  the  Article  of  the  Convention 
was,  that  ''  whereas  differences  have  arisen  respecting  the 
"  liberty  claimed  by  the  United  States,  for  the  inhabitants 
"  thereof  to  take,  dry,  and  cure  fish  on  certain  coasts,  bays, 
"  harbours,  and  creeks  of  his  Britannic  Majesty's  dominions 
"  in  America,  it  is  ao:reed  between  the  hio-h  contractino; 
^^  parties,  that  the  inhabitants  of  the  said  United  States  shall 
^'  have  for  ever,  in  common  with  the  subjects  of  his  Britannic 


la  moins  ordinaire  de  son  amitie  pour  S.  M.  Britanniqiie,  en  arretant 
I'execution  et  I'effet  d'un  arret  donne  en  faveur  de  la  compagnie  de 
Greenland." — Martens,  Causes  ceJehres,  t.  ii.  pp.  131-2. 

{j)  Extract  from  the  letter  of  the  Dutch  Minister  at  Copenhagen  to 
Danish  Government: — 

"  Mais  comme  veritaMement  cette  affaire  est  d'uue  importance  gen^rale 
pour  toutes  les  puissances  interessees  dans  la  peche  de  Greenland  et  du 
detroit  de  Davis,  LL.  IIII.  PP.  se  verraient  obligees  d'en  faire  une  cause 
commune  avec  ces  puissances,  et  de  defendre  et  proteger  le  droit  indis- 
putable de  toutes  les  nations  de  pouvoir  naviguer  et  pecber  librement  par 
toutes  les  mers  ouvertes,  les  detroits,  et  les  bayes,  et  en  particulier  celui 
de  leurs  sujets,  qui  de  temps  immemorial  out  ete  en  possession  d'user  de 
ce  droit  sur  les  cotes  de  Greenland,  dans  le  detroit  de  Davis,  et  nomme- 
ment  aussi  dans  la  baye  de  Disco." — Ihid.  pp.  139-40. 

See,  too,  disputes  between  England,  Denmark,  and  Holland,  1776  ;  as 
to  the  Iceland  fisheries,  1790,  between  Denmark  and  Holland,  ih.  t.  i.  ; 
as  to  Finland,  Hefters,  140,  n.  3  ;  Ortolan,  Dipl.  de  la  Mer,  i.  176;  as  to 
the  Zuyder  Zee,  The  Twee  Gebrceders,  3  C.  Rob.  Adm.  Rep.  p.  339. 

{k)  I<:och,  Hist,  des  Tr.  i.  209,  362. 

A7-t.  13  of  the  Treaty  of  Utrecht. 

Art.  5  of  the  Treaty  of  Paris. 

(I)  The  line  of  demarcation  between  the  rights  of  fishing  of  English 
and  French  subjects  in  the  British  Channel  was  elaborately  defined  by 
the  Treaty  of  August  2,  1839.— D^  Martens  et  de  C.  iv.  601. 

JJe  Martens  et  de  C.  iii.  391. 
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^'  Majesty,  the  liberty  to  take  fish  of  every  kind  on  that  part 
"  of  the  southern  coast  of  Newfoundland  which  extends  from 
^'  Cape  Ray  to  the  Ramean  Islands,  on  the  western  and 
"  northern  coasts  of  the  said  Newfoundland,  from  the  said 
^^  Cape  Kay  to  the  Quirpon  Islands,  on  the  shores  of  the 
"  Magdalen  Islands,  and  also  on  the  coasts,  bays,  harbours, 
"  and  creeks,  from  Mount  Joly,  on  the  southern  coast  of  the 
"  Labrador,  to  and  through  the  Straits  of  Belle  Isle,  and 
"  thence  northwardly  indefinitely  along  the  coast,  without 
"  prejudice,  however,  to  any  of  the  exclusive  rights  of  the 
"  Hudson's  Bay  Company ;  and  that  the  American  fishermen 
^^  shall  also  have  liberty  for  ever  to  dry  and  cure  fish  in  any 
'^  of  the  unsettled  bays,  harbours,  and  creeks  of  the  southern 
^'  part  of  the  coast  of  Newfoundland,  here  above  described, 
'^  and  off  the  coast  of  Labrador  ;  but  so  soon  as  the  same,  or 
"  any  portion  thereof,  shall  be  settled,  it  shall  not  be  lawful 
"  for  the  said  fishermen  to  dry  or  cure  fish  at  such  portion 
"  so  settled,  without  previous  agreement  for  such  purpose 
^^  Avith  the  inhabitants,  proprietors,  or  possessors  of  the 
"  ground. 

'^  And  the  United  States  hereby  renounce  for  ever  any 
"  liberty  heretofore  enjoyed  or  claimed  by  the  inhabitants 
^^  thereof  to  take,  dry,  or  cure  fish  on  or  within  three  marine 
"  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours  of  his 
"  Britannic  Majesty's  dominions  in  America  not  included 
"  within  the  above-mentioned  limits.  Provided,  however, 
"  that  the  American  fishermen  shall  be  admitted  to  enter 
"  such  bays  or  harbours  for  the  purpose  of  shelter  and  of 
"  repairing  damages  therein,  of  purchasing  wood,  and  of 
"  obtaining  water,  and  for  no  other  purpose  whatever.  But 
"  they  shall  be  under  such  restrictions  as  may  be  necessary 
"  to  prevent  their  taking,  drying,  or  curing  fish  therein,  or  in 
^^  any  other  manner  whatever  abusing  the  privileges  hereby 
^^  reserved  them  "  (m). 

CXCVI.    It  appears  that  these  provisions  had  not  been 

im)  Annual  Iteg.  yol.  xciv.  (1S52),  pp.  295~G. 
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strictly  observed  by  the  subjects  of  the  United  States,  and 
that  in  1849  complaints  Avere  made  by  the  Legislature  of 
Nova  Scotia  to  the  British  Crown,  who  took  the  opinion  of 
the  Law  officers  as  to  the  true  construction  of  the  Article. 
This  opinion  was,  that,  ''  by  the  terms  of  the  convention, 
"  American  citizens  were  excluded  from  any  right  of  fishing 
"  within  three  miles  from  the  coast  of  British  America,  and 
"  that  the  prescribed  distance  of  three  miles  is  to  be  measured 
"  from  the  headlands,  or  extreme  points  of  land,  next  the 
"  sea  or  the  coast,  or  of  the  entrance  of  bays  or  indents  of  the 
"  coast,  and  that  consequently  no  right  exists  on  the  part  of 
*'  American  citizens  to  enter  the  bays  of  Nova  Scotia,  there 
*'  to  take  fish,  although  the  fishing,  being  wdthin  the  bay, 
'^  may  be  at  a  greater  distance  than  three  miles  from  the 
"  shore  of  the  bay,  as  we  are  of  opinion  that  the  term  ^  head- 
"land'(?z)  is  used  in  the  Treaty  to  express  the  part  of  the 
"  land  we  have  before  mentioned,  including  the  interior  of 
"  the  bays  and  the  indents  of  the  coasts  "  {o). 

The  neglect  of  these  provisions  by  the  subjects  of  the 
United  States  still  continued,  and  in  1852  British  men-of-war 
were  sent  to  protect  the  fisheries  and  seize  the  boats  which 
violated  the  Treaty.  This  act  of  the  British  Government 
created  a  great  excitement  in  the  United  States,  though  it 
does  not  appear  that  the  legality  of  the  construction  of  the 
Article  was  impugned;  but  Mr.  Webster  insisted  on  the 
inconvenience  to  the  subjects  of  the  United  States,  and  on 
the  want  of  comity  shown  in  its  sudden  enforcement  after 
many  years  (/>)  of  an  opposite  practice  {q).  A  temporary 
adjustment  was  effected  by  a  Treaty  of  June  5,  1854 — the 

in)  The  term  " headland"  howeyer,  does  not  occur  in  the  Treaty. 
The  Law  officers  probably  gave  their  opinion  on  a  statement  of  the  Colo- 
nists in  which  the  word  did  occur.  My  attention  was  drawn  to  this 
strange  fact  by  Mr.  Addison  Thomas  in  1 854,  after  the  publication  of  the 
first  edition  of  this  work. 

(o)  Annual  Reg.  vol.  xciv.  (1852),  pp.  296-7.  See,  too,  President 
Filmore's  Annual  Message,  299. 

ip)  Twenty-five  it  is  said  by  President  Fillmore. 

iq)  Annual  Reg,  for  1852,  vol.  xciv.  pp.  295-300. 
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Keciprocltj  Treaty  already  mentioned.     It  gave  to  citizens 
of  the  United  States,  in  addition  to  their  rights  under  the 
Treaty  of  1818,  the  right  to  take  fish,  except  shellfish,  "  on 
**  the  sea  coasts  and  shores,  and  in  the  bays,  harbours,  and 
"  creeks  of  Canada,  New  Brunswick,  Nova  Scotia,  and  Prince 
"  Edward's  Island,  and  of  the  several  islands  thereunto  ad- 
'^'jacent,  without  being  restricted  to  any  distance  from  the 
"  shore,"  with  permission  to  land  for  the  purpose  of  drying 
nets  and  curing  fish.     Corresponding  rights  were  given  to 
British  subjects  to  take  sea  fish  and  to  land  and  dry  nets  on 
the  coast  of  the  United  States  north  of  latitude  36  deg.  N. 
The  Treaty  did  not  embrace  the  salmon  and  shad  fisheries, 
or  the  fisheries  at  the  mouths  of  rivers.     But  we  have  al- 
ready observed  that  the  United   States,  using  the  power 
given  them  by  the  Treaty,  put  an  end  to  it  in  1865  (?-). 

One  of  the  provisions  of  the  Treaty  of  Washington  of 
May  1871  established  a  tribunal  of  Arbitrators  to  award 
upon  the  claim  of  Canada  to  compensation  in  respect  of  her 
fisheries  from  the  United  States  (s).  The  Halifax  Fishery 
Commissioners  awarded  to  Canada  as  a  compensation  five 
and  a  half  millions  of  dollars.  The  American  Commissioner, 
however,  dissented  from  the  award,  and  his  dissent  was  the 
more  important,  because  there  was  no  special  provision,  as 
there  was  with  regard  to  the  Geneva  arbitration,  that  the 
award  of  the  majority  should  suffice.  It  was  at  one  time 
uncertain  what  the  United  States  would  do  in  consequence 
of  this  omission  :  but  in  1878  Congress  passed  a  law  pro- 
viding for  the  payment  of  the  indemnity. 

(r)  See  Dana's  Wheaton,  n.  110,  p.  206  ;  Lawvpiw^s  Wheaton. 

The  Revue  des  Deux  Mondes,  torn,  xvi.,  Nov.  1874,  contains  an  able 
article  on  Les  Pecheries  de  Terre  Neuve  et  les  Traites. 

(s)  See  Papers  relating  to  the  Treaty  of  Washington,  published  by  the 
American  Government.     Washington  1872.     5  vols. 
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CHAPTER  VIIL 

PORTIONS    OF    THE    SEA. 

CXC  VII.  Though  the  open  sea  be  thus  incapable  of  being 
subject  to  the  rights  of  property,  or  jurisdiction,  yet  reason, 
practice,  and  authority  have  firmly  settled  that  a  different 
rule  is  applicable  to  certain  portions  of  the  sea  («). 

CXC  VIII.  And  first  with  respect  to  that  portion  of  the 
sea  which  washes  the  coast  of  an  independent  State.  Various 
claims  have  been  made,  and  various  opinions  pronounced,  at 
different  epochs  of  history,  as  to  the  extent  to  which  terri- 
torial property  and  jurisdiction  may  be  extended.  But  the 
rule  of  law  may  be  now  considered  as  fairly  established — 
namely,  that  this  absolute  property  and  jurisdiction  does 
not  extend,  unless  by  the  specific  provisions  of  a  Treaty  {b)  or 
an  unquestioned  usage,  beyond  a  marine  league  (being  three 
miles),  or  the  distance  of  a  cannon-shot,  from  the  shore  at  low 
tide  : — '^  quousque  e  terra  imperari  potest," — "  quousque 
^'  tormenta  exploduntur," — "  terras  dominium  finitur  ubi 
"  finitur  armorum  vis," — is  the  language  of  Bynkershoek  (c). 
"  In  the  sea,  out  of  the  reach  of  cannon-shot "  (says  Lord 
Stowell),  "  universal  use  is  presumed."     This  is  the  limit 

(«)  Giinther,  t.  ii.  s.  xxviii.  p.  48  :  "  Eigenthiim  imd  Herrscliaft  des 
Meeres  an  den  Kiisten." 

Heffters,  1.  Bucb,  s.  Ixxvi.  p.  141:  ^' Scliutzrechte  liber  die  Kiisten- 
gewasser." 

07'tolan,  Dipl.  de  la  Mer,  t,  i.  1.  ii.  c.  viii. :  "  Mer  territoriale." 

Kenfs  Coimnentaries,  vol.  i.  s,  xxvi.  p.  25. 

(6)  Valin,  Ordonnance  de  la  Marine,  1.  v.  tit.  i.  p.  687  :  "  De  la  Liberte 
de  la  Pecbe,"  contains  a  fnll  dissertation  on  tbis  subject. 

Klnher,  s.  130,  n.  a. 

(c)  Qucebtiones  Juris  Publici,  cap.  viii. 
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fixed  to  absolute  property  and  jurisdiction ;  but  the  rights 
of  independence  {d)  and  self-preservation  in  times  of  peace 
have  been  judicially  considered  to  justify  a  nation  in  pre- 
venting her  revenue  laws  from  being  evaded  by  foreigners 
beyond  this  exact  limit ;  and  both  Great  Britain  and  the 
United  States  of  North  America  have  provided  by  their 
municipal  law  against  frauds  being  practised  on  their  re- 
venues, by  prohibiting  foreign  goods  to  be  transhipped 
within  the  distance  of  four  leagues  of  the  coast,  and  have 
exercised  a  jurisdiction  for  this  purpose  in  time  of  peace. 
These  were  called  the  Hovering  Acts  {e). 


{(T)  The  Louis,  2  Dodson  Adm,  Rep.  p.  245. 

The  Twee  Gebrceders,  3  C.  Hob.  Adm.  Rep.  p.  339. 

Jacohsen,  Seerecht,  pp.  686-590. 

"  Si  qiielque  vaisseau  de  I'une  on  de  I'autre  par  tie  est  en  engagement 
avec  un  vaisseau  appartenant  a  quelqu'ime  des  puissances  chretiennes,  it 
la  portee  du  canon  des  chateaux  de  I'autre,  le  vaisseau  qui  se  trouvera 
ainsi  en  action  sera  defendu  et  protege  autant  que  possible,  jusqu'a  ce 
qu'il  soit  en  surete." — Etats-  Unis  et  Maroc  (1787),  Art.  10. — De  Martens 
et  de  Cussy,  Rec.  de  Traites,  etc.  vol.  i.  p.  380. 

^'  En  consequence  de  ces  principes,  les  hautes  parties  contractantes 
s'engagent  reciproquement,  en  cas  que  I'une  d'entre  elles  fut  en  guerre 
contre  quelque  puissance  que  ce  soit,  de  n'attaquer  jamais  les  vaisseaux 
de  ses  ennemis  que  hors  de  la  portee  du  canon  des  cotes  de  son  allie." — 
France  et  Russie,  Art.  27,  ibid.  p.  395.  (This  treaty  was  only  entered 
into  for  twelve  years.) 

"  Aucune  des  deux  parties  ne  souffrira  que  le  vaisseau  ou  efFets  appar- 
tenant aux  sujets  ou  citoj'ens  de  I'autre,  soient  pris  a  une  portee  de  canon 
de  la  cote,  ni  dans  aucune  des  baies,  rivieres,  ou  ports  de  leurs  territoires, 
par  des  vaisseaux  de  guerre  ou  autres,  ayant  lettres  de  marque  de  prince, 
republique  ou  Etat,  quels  qu'ils  puissent  etre.  Mais  dans  le  cas  ou  cela 
arriverait,  la  partie  dont  les  droits  territoriaux  auraient  ete  ainsi  violes, 
fera  tons  les  efforts  dont  elle  est  capable  pour  obtenir  de  I'offenseur  pleine 
et  entiere  satisfaction  pour  le  vaisseau  ou  les  vaisseaux  ainsi  pris,  soit 
que  ce  soient  des  vaisseaux  de  guerre  ou  desnaviresmarchands." — Etats- 
JJnis  d^ Amerique  et  Grande-Bretagne,  Art.  25. — De  Martens  et  de  Cussy, 
Rec.  de  Traites,  vol.  ii.  p.  92. 

(e)  9  Geo.  III.  c.  35,  prohibited  foreign  goods  from  being  transhipped 
within  four  leagues  of  the  coast  without  payment  of  duties.  The 
American  Act  of  Congress,  1799,  March  2,  ss.  25,  26,  27,  99,  contains 
the  same  prohibition,  and  their  Supreme  Court  has  declared  this  regida- 
tion  to  be  founded  upon  International  Law. — Church  v.  Hubbards,  2 
Cranch  Reports,  p.  187. — The  Louis,  2  Dodson  Adm.  Rep.  245-6.     This 
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Nevertheless,  it  cannot  be  maintained  as  a  sound  propo- 
sition of  International  Law  that  a  seizure  for  purposes  of 
enforcing  municipal  law  can  be  lawfully  made  beyond  the 
limits  of  the  territorial  waters,  though  in  these  hovering 
cases  judgments  have  been  given  in  favour  of  seizures  made 
within  a  limit  fixed  by  municipal  law,  but  exceeding  that 
which  has  been  agreed  upon  by  International  Law.  Such 
a  judgment,  however,  could  not  have  been  sustained  if  the 
Foreign  State  whose  subject's  property  had  been  seized 
had  thought  proper  to  interfere.  Unless,  indeed,  perhaps, 
in  a  particular  case,  where  a  State  had  put  in  force,  or  at 
least  enacted,  a  municipal  law  of  its  own,  like  that  of  the 
Foreign  State  under  which  its  subject's  property  had  been 
seized.  It  is  at  least  quite  intelligible  why  such  a  State 
would  not  interfere  on  behalf  of  its  subject.  My  observa- 
tion does  not  deny  to  the  neutral,  in  time  of  war,  the  right 
to  complain  of  and  possibly  to  prevent  the  hovering  of  belli- 
gerent ships  so  near  her  coasts  and  ports  as  manifestly  to 
menace  and  alarm  vessels  homeward  or  outward  bound. 
This  is  a  question  Avhich  will  receive  further  consideration 
when  the  relations  of  States  in  time  of  war  come  under  dis- 
cussion. The  limit  of  territorial  waters  has  been  fixed  at  a 
marine  league,  because  that  was  supposed  to  be  the  utmost 
distance  to  which  a  cannon-shot  from  the  shore  could  reach. 
The  great  improvements  recently  effected  in  artillery  seem 
to  make  it  desirable  that  this  distance  should  be  increased, 
but  it  must  be  so  by  the  general  consent  of  nations,  or  by 
specific  treaty  with  particular  States  (/). 

CXCVIIIa.  In  the  year  1860  an  English  ship  ran  down 

case  will  not  be  found  on  examination  to  support  the  lawfulness  of  a 
seizure  beyond  the  marine  league,  tbougli  often  cited  for  this  purpose. — 
Waiters  American  State  Tapers,  1-75. 

Vide  2'>ost,  s.  cc.  as  to  the  King's  Chamhers.  The  present  English  law 
on  the  subject  is  contained  in  the  Customs  Consolidation  Act,  1876,  39 
and  40  Vict.  c.  36,  ss.  53,  134,  138,  147,  179,  181,  182,  189,  229. 

(/)  Hudson  V,  Gtiestier,  4  Cranch,  293,  and  6  Cranch,  281.  Not  easily 
reconcilable  with  Rose  v.  Himely,  4  Cranch,  241.  Dana's  JFheaton, 
p.  180,  n.  108. 
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a  foreign  ship  within  three  miles  of  the  English  coast ;  the 
owners  of  the  foreign  ship  brought  a  suit,  and  obtained 
judgment  against  the  English  vessel,  the  owners  of  which 
then  filed  their  bill  to  obtain  the  benefit  of  the  limitation  of 
liability  prescribed  by  the  Merchant  Shipping  Act,  1854. 
It  was  decided  by  yice-Chancellor  Page  Wood,  after  a  very 
able  and  learned  argument,  that  these  provisions  applied  (g). 
CXCVIIIb.  In  the  recent  case  (1876  a.d.)  of  Eegina 
V.  Keyn  (h),  the  prisoner  was  a  foreigner  in  command  of  a 
foreign  ship  on  a  voyage  from  one  foreign  port  to  another. 
Whilst  passing  within  three  miles  of  the  English  coast 
his  ship  ran  into  a  British  ship  and  sank  her.  A  passenger 
on  board  the  British  ship  was  drowned,  and  the  prisoner, 
having  been  indicted  at  the  Central  Criminal  Court,  was 
found  guilty  of  manslaughter.  The  question  whether  that 
court  had  jurisdiction  was  reserved  for  the  Court  for  Crown 
Cases  Keserved.  After  the  case  had  been  twice  argued,  it 
was  holden  by  a  majority  of  one  (z),  that  the  Central 
Criminal  Court  had  no  jurisdiction  to  try  the  prisoner  for 
the  offence  charged.  The  whole  of  the  majority  rested  their 
decision  on  the  ground  that  prior  to  28  Hen.  VIII.  c.  15, 
the  Admiral  had  no  jurisdiction  to  try  offences  by  foreigners 
on  board  foreign  ships,  whether  within  or  without  the  limit 
of  three  miles  from  the  English  coast ;  that  that  statute  and 
the  subsequent  ones  only  transferred  to  the  common  law 
courts  and   the   Central    Criminal    Court  the   jurisdiction 

(g)  The  General  Iron  Screw  Collier  Co.  v.  Schurmans,  1  Johnson  and 
Hemming  Rep.  p.  180.  These  sections  have  been  superseded  by  other 
provisions  in  the  Merchant  Shipping  Act  Amendment  Act,  1862. 

(7i)  Laiv  Meports,  2  Ex.  Div.  p.  63. 

(i)  The  majority  consisted  of  Oockburn,  0..T.,  Kelly,  C.B.,  Bramwell, 
J.A.,  Lush  and  Field,  JJ.,  Sir  R.  Phillimore  and  Pollock,  B. ;  the 
dissentients  were  Lord  Coleridge,  C.J.,  Brett  and  Amphlett,  JJ.A., 
Grove,  Denman,  and  Lindley,  JJ.  Archibald,  J.,  agreed  with  the 
majority,  but  died  before  the  judgment  was  delivered. 

See,  for  a  comment  upon  this  judgment,  p.  21  of  the  Argument  of  Mr. 
R.  H.  Dana  on  behalf  of  the  United  States  before  the  Halifax  Fishery 
Commissioners  i^infra,  p.  287).  In  this  argument  the  reasoning  of  the 
majority  is  approved  and  adopted. 
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formerly  possessed  by  the  Admiral ;  and  that,  therefore,  in 
the  absence  of  statutory  enactment,  the  Central  Criminal 
Court  had  no  power  to  try  such  an  offence. 

Sir  F.  Kelly  and  the  author  of  these  Commentaries  relied 
also  on  the  ground  that,  by  the  principles  of  International 
Law,  the  power  of  a  nation  over  the  sea  within  three  miles  of 
its  coasts  is  only  for  certain  limited  purposes;  and  that 
Parliament  could  not  consistently  with  those  principles  ap- 
ply English  criminal  law  within  those  limits. 

The  writer  of  these  pages  summed  up  in  his  judgment 
the  conclusions  which  appeared  to  him  to  result  from  the 
various  authorities  referred  to,  as  follows  {j) : — 

"  The  consensus  of  civilised  independent  States  has  recog- 
"  nized  a  maritime  extension  of  frontier  to  the  distance  of 
"  three  miles  from  low-water  mark,  because  such  a  frontier 
"  or  belt  of  water  is  necessary  for  the  defence  and  security 
"  of  the  adjacent  State. 

"  It  is  for  the  attainment  of  these  particular  objects  that  a 
"  dominiujn  has  beengranted  over  this  portion  of  the  high  seas. 

"  This  proposition  is  materially  different  from  theproposi- 
"  tion  contended  for,  namely,  that  it  is  competent  to  a  State 
"  to  exercise  within  these  waters  the  same  rights  of  juris- 
"  diction  and  property  which  appertain  to  it  in  respect  to  its 
"  lands  and  its  ports.  There  is  one  obvious  test  by  which 
"^  the  two  sovereignties  may  be  distinguished. 

"  According  to  modern  International  Law,  it  is  certainly 
'^  a  right  incident  to  each  State  to  refuse  a  passage  to 
*^  foreigners  over  its  territory  by  land,  whether  in  time  of 
*^  peace  or  war.  But  it  does  not  appear  to  have  the  same 
"  right  with  respect  to  preventing  the  passage  of  foreign 
"  ships  over  this  portion  of  the  high  seas. 

'^  In  the  former  case  there  is  no  jus  transitus ;  in  the  latter 
"  case  there  is. 

"  The  reason  of  the  thing,  that  is,  the  defence  and  security 
"of  the  State,  does  not  require  or  warrant  the  exclusion  of 

{j)  Law  Reports,  2  Ex.  Div.  p.  81. 
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"  peaceable  foreign  vessels  from  passing  over  these  waters, 
"  and  the  custom  and  usage  of  nations  have  not  sane- 
"  tioned  it. 

^^  Consequences  fraught  with  mischief  and  injustice  might 
^  flow  from  the  opposite  doctrine,  which  would  render  ap- 
'  plicable  to  a  foreign  vessel  while  in  itinere  from  one  port 
^  to  another,  passing  over  these  waters,  all  the  criminal  law 
^  of  the  adjacent  territory.  No  single  instance  has  been 
^  brought  to  our  notice  of  the  practical  exercise  by  any 
^  nation  of  this  jurisdiction. 

"  The  authorities  cited  in  order  to  show  that  a  foreign 
'  vessel  is  subject  to  the  laws  of  the  foreign  port  which  she 
^  enters  appear  to  me  inapplicable  to  the  present  case. 

"  A  foreign  merchant  vessel  going  into  the  port  of  a  foreign 
'  State  subjects  herself  to  the  ordinary  law  of  the  place 
^  during  the  period  of  her  commorancy  there  ;  she  is  as  much 
^  a  suhditus  temporaneus  as  the  individual  who  visits  the  in- 
^  terior  of  the  country  for  the  purposes  of  pleasure  or  busi- 

*  ness. 

"  It  may  be  that  the  foreign  State,  influenced  by  con- 
'  siderations  of  public  policy  or  by  treaty  obligations,  chooses 
^  to  forego  the  exercise  of  her  law  over  the  foreign  vessel  and 
^  crew,  or  exercises  it  only  when  they  disturb  the  peace  and 

*  good  order  of  the  port.  This  is  the  course  which  France 
'  has  usually  pursued ;  an  illustration  of  it  is  furnished  by 
'the  case  cited  from  Dalloz  (Jz<rz a*.  Gen.  1859,  ^  Cour  de 
'  Cassation,'  pp.  88, 89), the  result  of  which  is  correctly  stated 
'  in  the  marginal  note  : — 

"  '  Les  batiments  de  commerce  etrangers,  stationnant  dans 

*  unport  frangais,  sont  soumis  ala  juridiction  territoriale  pour 
^  ce  qui  concerne  les  delits  entre  etrangers  et  notamment 
^  entre  gens  de  I'equipage,  dont  la  repression  n'interesse  pas 

*  exclusivement  la  discipline  et  I'administration  interieure  du 
^bord.— ((7.  Nap.  3;  Av.  Cons.  d'Et.  20,  Nov.  1806.) 

"  ^  II  en  est  ainsi,  surtout,  lorsque  ces  delits  sont  de  nature 
^  a  compromettre  la  tranquillite  du  port,  ou  lorsque  I'inter- 
^  vention  de  I'autorite  locale  a  ete  reclamee.' 
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'^  I  cannot  entertain  any  doubt  that  in  this  country  a 
"  foreign  sailor,  complaining  of  the  ill-treatment  of  his 
"  master  on  board  a  foreign  ship  in  an  English  port,  would 
*•'  be  entitled  to  the  protection  of  an  English  court  of  justice. 

"  If,  indeed,  as  has  been  contended,  there  be  no  difference 
"  between  the  jurisdiction  by  the  adjacent  State  over  vessels 
"  in  ports  and  over  passing  and  commorant  vessels,  then  the 
*'  whole  criminal  law  of  England  was  applicable  to  the  crew 
*^  and  those  on  board  the  German  vessel,  so  long  as  she  was 
*^  within  a  marine  leao;ue  of  the  Eno-lish  shore. 

"  The  consequences  of  such  a  position  of  law  appear  to 
^'  me,  especially  in  the  absence  of  any  precedent,  sufficient 
'^  to  render  it  untenable." 

CXCYIIIc.  In  consequence  of  the  decision  in  this 
case,  an  Act  was  passed  in  the  session  of  1878  (/^),  which, 
after  a  preamble  reciting  that  "  the  rightful  jurisdiction  of 
"  her  Majesty,  her  heirs  and  successors  extends  and  has 
"  always  extended  over  the  open  seas  adjacent  to  the  coasts 
*'  of  the  United  Kingdom,  and  of  all  other  parts  of  her 
"  Majesty's  dominions  to  such  a  distance  as  is  necessary  for 
'^  the  defence  and  security  of  such  dominions,"  and  that "  it  is 
*^  expedient  that  all  offences  committed  in  the  open  sea  within 
"  a  certain  distance  of  the  coasts  of  the  United  Kingdom 
"  and  of  all  other  parts  of  her  Majesty's  dominions,  by 
*^  whomsoever  committed,  should  be  dealt  with  acccording  to 
"  law,"  proceeds  to  enact  as  follows  : — 

"  1.  This  Act  may  be  cited  as  the  Territorial  Waters 
"  Jurisdiction  Act,  1878. 

"  2.  An  offence  committed  by  a  person,  whether  he  is  or 
"  is  not  a  subject  of  her  Majesty,  on  the  open  sea  within 
"  the  territorial  waters  of  her  Majesty's  dominions,  is  an 
"  offence  within  the  jurisdiction  of  the  Admiral,  although  it 
"  may  have  been  committed  on  board  or  by  means  of  a 
"  foreign  ship,  and  the  person  who  committed  such  offence 
**  may  be  arrested,  tried,  and  punished  accordingly. 

ik)  41  and  42  Vict.  c.  73. 
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^^  3.  ProceediDgs  for  the  trial  and  punishment  of  a  person 
"  who  is  not  a  subject  of  her  Majesty,  and  who  is  charged 
"  with  any  such  offence  as  is  declared  by  this  Act  to  be 
"  within  the  jurisdiction  of  the  Admiral,  shall  not  be  in- 
"  stituted  in  any  court  of  the  United  Kingdom,  except  with 
'^  the  consent  of  one  of  her  Majesty's  Principal  Secre- 
'^  taries  of  State,  and  on  his  certificate  that  the  institution 
"  of  such  proceedings  is  in  his  opinion  expedient,  and  shall 
'^  not  be  instituted  in  any  of  the  dominions  of  her  Majesty 
*'  out  of  the  United  Kingdom,  except  with  the  leave  of  the 
'^  governor  of  the  part  of  the  dominions  in  which  such  pro- 
^^  ceedings  are  proposed  to  be  instituted,  and  on  his  certifi- 
''  cate  that  it  is  expedient  that  such  proceedings  should  be 
'*  instituted. 

"  4.  On  the  trial  of  any  person  who  is  not  a  subject  ox 
"  her  Majesty  for  an  offence  declared  by  this  Act  to  be 
*^  within  the  jurisdiction  of  the  Admiral,  it  shall  not  be  neces- 
'^  sary  to  aver  in  any  indictment  or  information  on  such 
"  trial  that  such  consent  or  certificate  of  the  Secretary  of 
"  State  or  Governor  as  is  required  by  this  Act  has  been  given, 
"  and  the  fact  of  the  same  having  been  given  shall  be  pre- 
"  sumed,  unless  disj^uted  by  the  defendant  at  the  trial ;  and 
*^  the  production  of  a  document  purporting  to  be  signed  by 
"  one  of  her  Majesty's  Principal  Secretaries  of  State  as 
"  respects  the  United  Kingdom,  and  by  the  Governor  as 
"  respects  any  other  part  of  her  Majesty's  dominions,  and 
"  containing  such  consent  and  certificate,  shall  be  sufficient 
"  evidence  for  all  the  purposes  of  this  Act  of  the  consent  and 
"  certificate  required  by  this  Act. 

"  Proceedings  before  a  justice  of  the  peace  or  other  magis- 
**  trate  previous  to  the  committal  of  an  offender  for  trial  or 
"  to  the  determination  of  the  justice  or  magistrate  that  the 
"  offender  is  to  be  put  upon  his  trial  shall  not  be  deemed 
"  proceedings  for  the  trial  of  the  offence  committed  by  such 
"  offender  for  the  purposes  of  the  said  consent  and  certificate 
"  under  this  Act. 

*^  5.  Nothing  in  this  Act  contained  shall  be  construed  to  be 
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"in  derogation  of  any  rightful  jurisdiction  of  her  Majesty, 
"  her  heirs  or  successors,  under  the  law  of  nations,  or  to 
"  affect  or  prejudice  any  jurisdiction  conferred  by  Act  of 
"  Parliament  or  now  by  law  existing  in  relation  to  foreign 
"  ships  or  in  relation  to  persons  on  board  such  ships. 

"  6.  This  Act  shall  not  prejudice  or  affect  the  trial  in 
"  manner  heretofore  in  use  of  any  act  of  piracy  as  defined 
"  by  the  law  of  nations,  or  affect  or  prejudice  any  law  relating 
"  thereto  ;  and  where  any  act  of  piracy  as  defined  by  the  law 
"  of  nations  is  also  any  such  offence  as  is  declared  by  this  Act 
"  to  be  within  the  jurisdiction  of  the  Admiral,  such  offence 
"  may  be  tried  in  pursuance  of  this  Act,  or  in  pursuance 
"  of  any  other  Act  of  Parliament,  law,  or  custom  relating 
"  thereto. 

"  In  this  Act,  unless  there  is  something  inconsistent  in 
"  the  context,  the  following  expressions  shall  respectively 
"  have  the  meanings  herein-after  assigned  to  them  ;  that  is 
"  to  say — 

"  '  The  jurisdiction  of  the  Admiral,'  as  used  in  this  Act, 
"  includes  the  jurisdiction  of  the  Admiralty  of  England  and 
"  Ireland,  or  either  of  such  jurisdictions  as  used  in  any  Act 
"  of  Parliament ;  and  for  the  purpose  of  arresting  any  per- 
"  son  charged  with  an  offence  declared  by  this  Act  to  be 
"  within  the  jurisdiction  of  the  Admiral,  the  territorial 
'^  waters  adjacent  to  the  United  Kingdom,  or  any  other 
"  part  of  her  Majesty's  dominions,  shall  be  deemed  to  be 
"  within  the  jurisdiction  of  any  judge,  magistrate,  or  officer 
"  having  power  within  such  United  Kingdom,  or  other  part 
"  of  her  Majesty's  dominions,  to  issue  warrants  for  arresting 
"  or  to  arrest  persons  charged  with  offences  committed  within 
"  the  jurisdiction  of  such  judge,  magistrate,  or  oflficer. 

"  ^United  Kingdom  '  includes  the  Isle  of  Man,  the  Channel 
"  Islands,  and  other  adjacent  islands. 

"  '  The  territorial  waters  of  her  Majesty's  dominions,'  in 
"  reference  to  the  sea,  means  such  part  of  the  sea  adjacent 
"  to  the  coast  of  the  United  Kingdom,  or  the  coast  of  some 
"  other  part  of  her  Majesty's  dominions,  as  is  deemed  by 
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"  international  law  to  be  within  the  territorial  sovereignty 
"of  her  Majesty;  and  for  the  purpose  of  any  oiFence  de- 
"  clared  by  this  Act  to  be  within  the  jurisdiction  of  the 
"  Admiral,  any  part  of  the  open  sea  within  one  marine 
"  league  of  the  coast  measured  from  low-water  mark  shall 
^*  be  deemed  to  be  open  sea  within  the  territorial  waters  of 
"  her  Majesty's  dominions. 

"  '  Governor,'  as  respects  India,  means  the  Governor- 
"  General  or  the  Governor  of  any  Presidency  ;  and  where  a 
'^'  British  possession  consists  of  several  constituent  colonies, 
"  means  the  Governor- General  of  the  whole  possession  or 
"  the  Governor  of  any  of  the  constituent  colonies ;  and  as 
^'  respects  any  other  British  possession,  means  the  officer 
^'  for  the  time  being  administering  the  government  of  such 
"  possession ;  also  any  person  acting  for  or  in  the  capacity 
"  of  Governor  shall  be  included  under  the  term  *  Governor  : ' 

"  ^  Offence  '  as  used  in  this  Act  means  an  act,  neglect,  or 
"  default  of  such  a  description  as  would,  if  committed  within 
"  the  body  of  a  county  in  England,  be  punishable  on  indict- 
"  ment  according  to  the  law  of  England  for  the  time  being 
"  in  force. 

"  ^  Ship  '  includes  every  description  of  ship,  boat,  or  other 
"  floating  craft.  "' '  Foreign  ship  '  means  any  ship  which 
'^  is  not  a  British  ship." 

It  is  hardly  necessary  to  state  that  this  Statute  does  not 
affect  the  general  International  Law  on  the  subject. 

CXCIX.  The  rule  of  the  marine  league  being  the 
boundary  of  the  territorial  jurisdiction  is  liable  to  be 
affected  by  Treaty.  The  Emperor  of  China  has  conceded 
jurisdiction  to  the  Crown  of  England  over  British  subjects  in 
China;  and  the  Crown,  by  an  Order  in  Council  assented  to  by 
the  Chinese  Government,  has  jurisdiction  over  British  sub- 
jects "  being  within  the  dominions  of  the  Emperor  of  China, 
"  or  being  within  any  ship  or  vessel  at  a  distance  of  not 
"  more  than  one  hundred  miles  from  the  coast  of  China  "  (/). 

(/)  Papers  presented  to  both  Houses  of  Parliament  by  command  of  her 
Majesty,  1853.      Vide  41  &  42  Vict.  c.  67,  §  6  ;  et  post,  ch.  xix. 
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CC.  Besides  the  rights  of  property  and  jurisdiction 
within  the  limit  of  cannon-shot  from  the  shore,  there  are 
certain  portions  of  the  sea  which,  though  they  exceed  this 
verge,  may,  under  special  circumstances,  he  prescribed  for. 
Maritime  territorial  rights  extend,  as  a  general  rule,  over 
arms  of  the  sea,  bays,  gulfs,  estuaries  which  are  enclosed,  but 
not  entirely  surrounded  by  lands  belonging  to  one  and  the 
same  State.  With  respect  to  bays  and  gulfs  so  enclosed, 
there  seems  to  be  no  reason  or  authority  for  a  limitation 
suggested  by  Martens  (m),  "  surtout  en  tant  que  ceux-ci  ne 
"  passent  pas  la  largeur  ordinaire  des  rivieres,  ou  la  double 
"  portee  du  canon," — or  for  the  limitation  of  Grotius  {7i) 
Avhich  is  of  the  vaguest  character, — "  mare  occupari  potuisse 
"  ab  eo  qui  terras  ad  latus  utrumque  possideat,  etiamsi  aut 
"  supra  pateat  ut  sinus,  aut  supra  et  infra  ut  fretum,  dum- 
"  modo  non  ita  magna  sit  pars  maris  ut  non  cum  terris  com- 
^'  parata  portio  earum  videri  possit."  The  real  question,  as 
Giinther  truly  remarks,  is,  whether  it  be  within  the  physical 
competence  of  the  nation,  possessing  the  circumjacent  lands, 
to  exclude  other  nations  from  the  whole  portion  of  the  sea 
so  surrounded :  or,  as  Martens  declares  in  his  earliest,  and 
in  some  respects  best,  treatise  on  International  Law, "  Partes 
"  maris  territorio  ita  natura  vel  arte  inclusae  ut  exteri  aditu 
"  imjpediri  possint,  gentis  ejus  sunt,  cujus  est  territorium 
**'  circumjacens  "  (o).  To  the  same  effect  is  the  language  of 
Yattel :  **  Tout  ce  que  nous  avons  dit  des  parties  de  la  mer 
"  voisines  des  cotes,  se  dit  plus  particulierement  et  a  plus 
"  forte  raison  des  rades,  des  baies  et  des  detroits,  comme  plus 
"  capables  encore  d'etre  occupes,  et  plus  importants  a  la  surete 
"  du  pays.  Mais  je  parle  des  baies  et  detroits  de  pen  d'etendue, 
"  et  non  de  ces  grands  espaces  de  mer  auxquels  on  donne 
"  quelquefois  ces  noms,  tels  que  la  bale  de  Hudson,  le  detroit 
"  de  Magellan,  sur  lesquels  I'empire  ne  saurait  s'etendre,  et 
"  moins  encore  la  propriete.   Une  bale  dont  on  peut  defendre 

(m)  Lib.  ii.  c.  i.  s.  40. 
{n)  Lib.  ii.  c.  iii.  s.  8. 
(o)  Primce  Linece  Juris  Gentium,  1.  iv.  c.  iv.  s.  110. 
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"  I'entree,  peut  etre  occupee  et  soumise  aux  lols  du  souverain; 
'^  il  importe  qu'elle  le  soit,  puisque  le  pays  pourrait  etre 
"  beaucoup  plus  aisement  insulte  en  cet  endroit  que  sur  des 
"  cotes  ouvertes  aux  vents  et  a  I'lmpetuosite  des  flots  "  (p). 
Thus  Great  Britain  has  immemorially  claimed  and  exer- 
cised exclusive  property  and  jurisdiction  over  the  bays  or 
portions  of  sea  cut  off  by  lines  drawn  from  one  promontory 
to  another,  and  called  the  King^s  Chambers.  And  there  is 
the  high  authority  of  Sir  Leoline  Jenkins  [q),  that  vessels, 
even  of  the  enemies  of  Great  Britain,  captured  by  foreign 
cruisers  within  these  Chambers^  would  be  restored  by  the 
High  Court  of  Admiralty.  In  time  of  war  (r),  at  least,  the 
Solent,  or  the  portion  of  the  sea  which  flows  between  the 
Isle  of  Wight  and  the  mainland,  might,  1  think,  be  justly 
asserted  to  belong  as  completely  as  the  soil  of  the  adjacent 
shores  to  Great  Britain. 

{p)  Vattel,  Le  Droit,  etc.  t.  i.  1.  i.  c.  xxiii.  s.  291. 

{q)  Life  of  Sir  Leoline  Jenkins,  vol.  ii.  pp.  727,  732,  755,  780.  As  to 
King's  Chambers,  see  Selden,  Mare  Clausmn,  ch.  22,  in  whicli  is  a  list  of 
those  Chambers  as  given  by  James  the  First,  1604. 

(r)  I  do  not  think  that  the  judgment  of  the  Privy  Council  (18G4)  in 
the  case  of  The  Eclipse,  15  Moore's  P.  C.  Rep.  p.  267,  affects  this  propo- 
sition, but  I  think  it  right  to  cite  the  passage.  (The  question  in  the  case 
was  whether  a  collision  between  a  British  and  foreign  vessel  in  the 
Solent  should  be  tried  by  the  ordinary  Maritime  Law  or  by  17  and  18 
Yict.  c.  104.)  Their  Lordships  say :  "  In  our  opinion,  the  statute  cannot 
be  considered  to  have  any  local  application  to  the  Solent,  and  to  affect 
foreign  as  well  as  British  vessels  navigating  within  the  limits  of  that 
channel ;  and  that,  even  if  the  statute  were  binding  on  all  vessels  navi- 
gating within  a  tidal  river,  which,  however,  the  case  of  the  Fyenoord 
(Szvab.  374)  discountenances,  we  think  that  it  could  not  be  locally 
binding  within  the  water  of  the  Isle  of  Wight  and  the  mainland,  and 
that  the  circumstance  that  the  Isle  of  Wight  is  by  local  and  territorial 
designation  to  be  deemed  a  portion  of  the  county  of  Southampton  does 
in  any  degree  affect  this  cjuestion.  We  are  of  opinion  that  this  collision 
must  be  considered  to  have  taken  place  on  the  high  seas,  in  a  place 
where  a  foreign  vessel  has  a  right  of  sailing  without  being  bound  by  any 
of  the  provisions  of  the  statutes  enacted  to  govern  British  ships.  This 
being  so,  it  follows  that  the  Merchant  Shipping  Act  has  no  application 
to  this  case,  as  it  has  been  fully  determined  that  where  a  British  and  a 
foreign  ship  meet  on  the  high  seas  the  statute  is  not  binding  on  either. 
The  principle,  therefore,  by  which  this  case  must  be  decided  must  be 
found  in  the  ordinary  rules  of  the  sea." 
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CCI.  Mr.  Chancellor  Kent  states  the  clahns  of  the  United 
States  upon  this  matter  in  the  following  language : — 

"  Considering  the  great  extent  of  the  line  of  the  American 

"  coasts^  we  have  a  right  to  claim,  for  fiscal  and  defensive 

*^  regulations,  a  liberal  extension  of  maritime  jurisdiction : 

"  and  it  would  not  be  unreasonable,  as  I  apprehend,  to  as- 

"  sume,  for  domestic  purposes  connected  with  our  safety  and 

"  welfare,  the  control  of  the  waters  on  our  coasts,  though 

^^  included  within  lines  stretching  from  quite  distant  head- 

"  lands,  as,  for  instance,  from  Cape  Ann  to  Cape  Cod,  and 

"  from  Nantucket  to  Montauck  Point,  and  from  that  point 

"  to  the  Capes  of  the  Delaware,  and  from  the  South  Cape  of 

"  Florida  to  the  Mississippi.     It  is  certain  that  our  Govern- 

"  ment  would  be  disposed  to  view  with  some  uneasiness  and 

"  sensibility,   in  the  case  of  war  between   other  maritime 

"  powers,  the  use  of  the  waters  of  our  coast,  far  beyond  the 

"  reach  of  cannon-shot,  as  cruising  ground  for  belligerent 

"purposes.     In  1793  our  Government  thought  they  were 

"  entitled,  in  reason,  to  as  broad  a  margin  of  protected  navi- 

"  gation  as  any  nation  v/hatever,  though  at  that  time  they 

"  did  not  positively  insist  beyond  the  distance  of  a  marine 

"league  from  the  seashores;  and  in  1806  our  Government 

"  thought  it   would  not  be   unreasonable,    considering   the 

"  extent  of  the  United  States,  the  shoalness  of  their  coast, 

"  and  the  natural  indication  furnished  by  the  well-defined 

"  path   of  the   Gulf  Stream,  to  expect  an  immunity  from 

"  belligerent  warfare,  for  the  space  between  the  limit  and  the 

"  American  shore.     It  ought,  at  least,  to  be  insisted,  that  the 

"  extent  of  the  neutral  immunity  should  correspond  with 

"  the  claims  maintained  by  Great  Britain  around  her  own 

"  territory,  and  that  no  belligerent  right  should  be  exercised 

"  within  '  the  chambers  formed  by  headlands,  or  anywhere 

"  at  sea  within  the  distance  of  four  leagues,  or  from  a  right 

"line  from  one  headland  to  another.'     In  the  case  of  the 

"  Little  Belt,  which  was  cruising  many  miles  from  the  shore 

"  between  Cape  Henry  and  Cape  Hatteras,  our  Government 

"  laid  stress  on  the  circumstance  that  she  was  '  hovering  on 
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"  our  coasts ; '  and  it  was  contended  on  the  part  of  the  United 
"  States,  that  they  had  a  right  to  know  the  national  character 
^'  of  armed  ships  in  such  a  situation,  and  that  it  was  a  right 
"  immediately  connected  with  our  tranquillity  and  peace.  It 
"  was  further  observed,  that  all  nations  exercised  the  right, 
^^  and  none  with  more  rigour,  or  at  a  greater  distance  from 
"  the  coast,  than  Great  Britain,  and  none  on  more  justifiable 
"  grounds  than  the  United  States.  There  can  be  but  little 
^^  doubt  that,  as  the  United  States  advance  in  commerce  and 
"  naval  strength,  our  Government  will  be  disposed  more  and 
"  more  to  feel  and  acknowledge  the  justice  and  policy  of  the 
"  British  claim  to  supremacy  over  the  narrow  seas  adjacent  to 
"  the  British  Isles,  because  we  shall  stand  in  need  of  similar 
"  accommodation  and  means  of  security  "  (s). 

CCIa.  Mr.  Dana,  in  a  very  elaborate  and  able  argument 
addressed,  November  1877,  to  the  Halifax  Fishery  Com- 
missioners appointed  under  the  Treaty  of  Washington  (t), 
said : — '^  As  to  the  nature  of  this  right  which  England 
"  claimed  in  1818  to  exclude  us  from  the  three  miles  by 
"  virtue  of  some  supposed  principle  of  International  Law,  I 
^*  have  stated  (u)  my  opinion  upon  it ;  but  your  Honours  Avill 
"  be  pleased  to  observe  that  on  that,  as  on  the  subject  of  head- 
"  lands,  an  essential  part  of  it,  without  which  it  can  never 
"  be  put  in  execution,  there  is  no  fixed  international  law. 
^^  I  have  taken  pains  to  study  the  subject,  have  examined  it 
"  carefully  since  I  came  here,  and  I  think  I  have  examined 
^^  most  of  the  authorities.  I  do  not  find  one  who  pledges 
"  himself  to  the  three-mile  line.  It  is  always  '  three  miles  ' 
"  or  ^  the  cannon-shot.'  Now,  the  cannon-shot  is  the  more 
"  scientific  mode  of  propounding  the  question,  because  that 
^'  was  the  length  of  the  arm  of  the  nation  bordering  upon 
"  the  sea,  and  she  could  exercise  her  rights  so  far  as  the 
"  length  of  her  arm  could  be  extended.  That  was  the 
^'  cannon-shot,    and   that,  at   that   time,   was   about   three 

(s)  Commentaries,  vol.  i.  pp.  29,  30.  {t)  Vide  supra,  p.  273. 

(ii)  Argument  of  Hicliard  H.  Dana,  Jr.,  on  hehalf  of  the  United  States, 
November  1877,  pp.  18-20. 
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'  miles.  It  is  now  many  more  miles.  We  soon  began  to 
'  find  out  that  it  would  not  do  to  rest  it  upon  the  cannon- 
'  shot.  It  is  best  to  have  something  certain.  But  inter- 
^  national  writers  have  arrived  at  no  further  stage  than  this : 
^  to  say  that  it  is  '  three  miles  or  the  cannon-shot.'  And 
^  upon  the  question,  ^  How  is  the  three-mile  line  to  be 
'determined?'  we  find  everything  utterly  afloat  and  un- 
^  decided.  My  purpose  in  making  these  remarks  is,  in 
'  part,  to  show  your  Honours  what  a  precarious  position  a 

*  State  holds  which  undertakes  to  set  up  this  right  of  ex- 
'  elusion,  and  to  put  it  in  execution.  The  international 
'  law  makes  no  attempt  to  define  what  is  '  coast.'  We  know 
'  well  enough  what  a  straight  coast  is  and  what  a  curved 
'  coast  is ;  but  the  moment  the  jurist  comes  to  bays,  har- 
'  hours,  gulfs,  and  seas,  they  are  utterly  afloat — as  much  so 
'  as  the  seaweed  that  is  swimming  up  and  down  the  channels. 
'  They  make  no  attempt  to  define  it,  either  by  distance,  or 
'  by  political  or  natural  geography.     They  say  at  once  :  '  It 

*  is  difficult  where  there  are  seas  and  bays.'  Names  will 
'  not  help  us.  The  Bay  of  Bengal  is  not  national  property: 
'  it  is  not  the  King's  Chamber  ;  nor  is  the  Bay  of  Biscay, 
'  nor  the  Gulf  of  St.  Lawrence,  nor  the  Gulf  of  Mexico. 
'  An  inlet  of  the  sea  may  be  called  a  '  bay,'  and  it  may  be  two 
'  miles  wide  at  its  entrance,  or  it  may  be  called  a  bay,  and  it 
'  may  take  a  month's  passage  in  an  old-fashioned  sailing-vessel 
'  to  sail  from  one  headland  to  the  other.  What  is  to  be 
'  done  about  it  ?  If  there  is  to  be  a  three-mile  line  from 
'  the  coast,  the  natural  result  is,  that  that  three-mile  line 
'  should  follow  the  bays.  The  result  then  would  be,  that  a 
'  bay  more  than  six  miles  wide  was  an  international  bay ; 
'  while  one  six  miles  wide  or  less  would  be  a  territorial  bay. 
'  That  is  the  natural  result.  Well,  nations  do  not  seem  to 
'have  been  contented  with  this.  France  has  made  a 
'  treaty  with  England  saying  that,  as  between  them,  any- 
'  thing  less  than  ten  miles  wide  shall  be  a  territorial  bay. 

"  The  difficulties  on  that  subject  are  inherent,  and,  to  my 
''  mind,  they  are  insuperable.     England  claimed  to  exclude 
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"  US  from  fishing  in  the  Bay  of  Fundy ;  and  it  was  left  to 
"  referees,  of  whom  Mr.  Joshua  Bates  was  umpire,  and  they 
"  decided  that  the  Bay  of  Fundy  was  not  a  territorial  bay 
"  of  Great  Britain,  but  a  part  of  the  high  seas.  This 
"  decision  was  put  partly  upon  its  width,  but  the  real  ground 
"  was  that  one  of  the  assumed  headlands  belonged  to  the 
"  United  States,  and  it  was  necessary  to  pass  the  head- 
"  land  in  order  to  get  to  one  of  the  ports  of  the  United 
"  States.  For  these  special  reasons  the  Bay  of  Fundy, 
"  whatever  its  width,  was  held  to  be  a  public  and  inter- 
"  national  bay." 

This  nice  question  as  to  jurisdiction  over  bays  came 
before  the  Judicial  Committee  of  the  Privy  Council  in 
A.D.  1877.  Lord  Blackburn  delivered  the  judgment.  He 
said : — "  Passing  from  the  common  law  of  England  to  the 
^^  general  law  of  nations,  as  indicated  by  the  text  writers 
"  on  international  jurisprudence,  we  find  an  universal  agree- 
"  ment  that  harbours,  estuaries,  and  bays  landlocked  belono- 
"  to  the  territory  of  the  nation  which  possesses  the  shores 
'*  round  them,  but  no  agreement  as  to  what  is  the  rule  to 
"  determine  what  is  *  bay  '  for  this  purpose. 

"  It  seems  generally  agreed  that  where  the  configuration 
"  and  dimensions  of  the  bay  are  such  as  to  show  that  the 
"  nation  occupying  the  adjoining  coasts  also  occupies  the 
''  bay,  it  is  part  of  the  territory  ;  and,  with  this  idea,  most  of 
"  the  writers  on  the  subject  refer  to  defensibility  from  the 
"  shore  as  the  test  of  occupation  :  some  suggesting,  therefore, 
'^  a  width  of  one  cannon-shot  from  shore  to  shore,  or  three 
"  miles ;  some,  a  cannon-shot  from  each  shore,  or  six  miles  ; 
"  some,  an  arbitrary  distance  of  ten  miles.  All  of  these  are 
**  rules  which,  if  adopted,  would  exclude  Conception  Bay 
"from  the  territory  of  Nevrfoundland;  but  also  would  have 
"  excluded  from  the  territory  of  Great  Britain  that  part  of 
"  the  Bristol  Channel  which  in  Reg.  v.  Cunningham  (^x)  was 
"  decided  to  be  in  the  county  of  Glamorgan,     On  the  other 

(.r)  BeUs  Crown  Cases,  p.  72. 
VOL.  I.  U 
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"hand,  the  diplomatists  of  the  United  States  in  1793 
"  claimed  a  territorial  jurisdiction  over  much  more  exten- 
"  sive  bays,  and  Chancellor  Kent,  in  his  Commentaries, 
"  though  by  no  means  giving  the  weight  of  his  authority  to 
"  this  claim,  gives  some  reason  for  not  considering  it  alto- 
''  gether  unreasonable. 

"  It  does  not  appear  to  their  Lordships  that  jurists  and 
*^  text  writers  are  agreed  what  are  the  rules  as  to  dimensions 
"  and  configuration,  which,  apart  from  other  considerations, 
'^  would  lead  to  the  conclusion  that  a  bay  is  or  is  not  a  part 
"  of  the  territory  of  the  State  possessing  the  adjoining  coasts, 
"  and  it  has  never,  that  they  can  find,  been  made  the  ground 
"  of  judicial  determination.  If  it  were  necessary  in  this 
*'  case  to  lay  down  a  rule,  the  difficulty  of  the  task  would 
"  not  deter  their  Lordships  from  attempting  to  fulfil  it.  But 
''  in  their  opinion  it  is  not  necessary  so  to  do.  It  seems  to 
"  them  that,  in  point  of  fact,  the  British  Government  has 
"  for  a  long  period  exercised  dominion  over  this  bay,  and 
"  that  their  claim  has  been  acquiesced  in  by  other  nations, 
"  so  as  to  show  that  the  bay  has  been  for  a  long  time  occu- 
"  pied  exclusively  by  Great  Britain,  a  circumstance  which, 
"  in  the  tribunals  of  any  country,  would  be  very  important. 
"  And,  moreover  (which  in  a  British  tribunal  is  conclusive), 
"  the  British  Legislature  has  by  Acts  of  Parliament  declared 
"  it  to  be  part  of  the  British  territory,  and  part  of  the 
"  country  made  subject  to  the  Legislature  of  Newfound- 
"  land  "  (y). 

ecu.  In  1822  Russia  laid  claim  to  a  sovereignty  over 
the  Pacific  Ocean  north  of  the  51st  degree  of  latitude;  but 
the  Government  of  the  United  States  of  America  resisted 
this  claim  as  contrary  to  the  principles  of  International 
Law  {z). 

CCIII.   The  portion  of  sea  actually  occupied  by  a  fleet 


(y)  Direct  United  States  Cable  Company  v.  Anglo-A^nerican  Telegraph 
Company,  L.  R.  2  App.  Cas.  pp.  419-20. 

(s)  Mr.  Adams's  Letter  to  the  Russian  Minister,  Mai^ch  30,  1822, 
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riding  at  anchor  is  within  the  dominion  of  the  nation  to 
which  the  fleet  belongs,  so  long  as  it  remains  there  ;  that  is, 
for  all  purposes  of  jurisdiction  over  persons  within  the  limits 
of  the  space  so  occupied.  The  like  principle  is  applicable  to 
the  portion  of  territory  occupied  by  an  army, — a  fleet  being 
considered  as  a  maritime  army  (a). 

This  proposition  is  of  course  not  to  be  considered  without 
reference  to  the  place  of  anchorage :  a  French  fleet  per- 
mitted to  anchor  in  the  Downs,  or  an  English  fleet  at 
Cherbourg,  would  only  have  jurisdiction  over  the  subjects 
of  the  respective  countries  which  happened  to  be  within  the 
limits  of  their  temporary  occupation  of  the  water.  Both  in 
the  case  of  the  fleet  and  the  army,  there  is,  according  to  the 
theory  of  the  law,  a  continuation  or  prorogation  of  the  terri- 
tory to  which  they  belong  (6). 

CCiy.  The  undoubted  proposition,  that  the  sea  is  open 
to  the  navigation  of  all  nations,  does  not  carry  with  it 
the  further  proposition,  that  it  is  competent  to  every  indi- 
vidual to  navigate  his  ship  without  any  authority  from  his 
Government. 

Every  ship  is  bound  to  carry  a  flag,  and  to  have  on  board 
ship's  papers  {lettres  de  mer)  indicating  to  what  nation  she 
belongs,  whence  she  has  sailed,  and  whither  she  is  bound, 
under  pain  of  being  treated  as  a  pirate  (c). 


{a)  "Videtiir  autem  iraperium.  in  maris  portionem  eadem  ratione  acquiri 
ut  imperia  alia,  id  est,  ut  supra  diximus,  ratione  personarum  et  ratione 
territorii.  Ratione  personarum,  ut  si  classis,  qui  est  maritimus  exercitus, 
aliquo  in  loco  maris  se  babeat :  ratione  territorii,  quatenus  ex  terra  cogi 
possunt  qui  in  proxima  maris  parte  versantur,  nee  minus  quam  si  in  ipsa 
terra  reperirentur." — Grotius,  1.  ii.  c.  3,  §  xiii.  2. 

"  Addo,  classem  qufie  stat  in  anchoris,  eam  maris  partem  cui  incubat, 
videri  occupasse,  eatenus  nempe,  quatenus  et  quamdiu  occupat.  Si  occu- 
paverit,  transit  in  imperium  et  dominium  occupantis  secundum  ea  quae 
disputavi." — Cap.  iii.  s.  4,  Bijnk.  de  Dominio  Maris. 

Heffters,  136. 

Wheaton's  Hist.  723. 

(b)  Vide  post,  furtber  observations  on  tbe  question  of  jurisdiction. 

(c)  "  Quand  on  dit  que  la  mer  est  libre,  on  ne  s'entend  parler  que  des 
nations,  car  elle  ne  Test  point  pour  des  particuliers ;  ils  ne  peuvent  en 

xj  2 
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CCV.  With  respect  to  seas  entirely  enclosed  by  the 
land,  so  as  to  constitute  a  salt-water  lake  {Maria  clausa ; 
mers  fermees,  encloses  ;  Binnenmeere,  geschlossene  innere 
Meere),  the  general  presumption  of  law  is,  that  they  belong 
to  the  surrounding  territory  or  territories  in  as  full  and 
complete  a  manner  as  a  fresh-water  lake.  The  Caspian 
and  the  Black  Sea  naturally  belong  to  this  class.  Upon  the 
former  sea  Russia  had,  by  treaty  with  Persia,  the  exclusive 
right  of  navigating  with  ships  of  war  ;  and  by  the  Treaty  of 
the  Dardanelles,  the  Black  Sea  was  practically  confined  to 
Russian  and  Turkish  ships  of  war  (of). 

CCVa.  The  Treaty  of  Paris,  1856,  contained  these 
special  provisions  as  to  the  navigation  of  the  Black  Sea : — 

"  Art.  XI.  — The  Black  Sea  is  neutralised :  its  waters 
"  and  its  ports,  thrown  open  to  the  mercantile  marine  of 
"  every  nation,  are  formally  and  in  perpetuity  interdicted  to 
"  the  flag  of  war,  either  of  the  Powers  possessing  its  coasts, 
"  or  of  any  other  Power,  with  the  exceptions  mentioned  in 
"  Articles  XIV.  and  XIX.  of  the  present  Treaty. 

"  Art.  XII. — Free  from  any  impediment,  the  commerce 
"  in  the  ports  and  waters  of  the  Black  Sea  shall  be  subject 
"  only  to  regulations  of  health,  customs,  and  police,  framed 
"  in  a  spirit  favourable  to  the  development  of  commercial 
"  transactions. 

*^  In  order  to  afford  to  the  commercial  and  maritime 
*^  interests  of  every  nation  the  security  which  is  desired, 
"  Russia  and  the  Sublime  Porte  will  admit  Consuls  into 


jouir  que  sous  la  sauvegarde  de  leur  gouvernement,  et  c'est  pour  ^tablir 
cette  sauvegarde  qu'on  a  institue  les  2^(iv^illons  et  les  letti'es  de  me?' ;  la 
surety  a  exig6  cette  restriction  du  droit  naturel ;  et  tout  batiment  uavi- 
guant  sans  pavilion  et  sans  lettreii  de  mer  est  traits  comme  xxnforhan.' — 
Garden,  Traite  de  Dqilomatief  i.  406. 

Ortolan,  Dipl.  de  la  Mer,  t.  i.  1.  ii.  c.  ix. — The  Louis,  2  Dodson  Adtn. 
Rep.  246-7. 

(f?)  2  De  Mai'tens  et  de  Cussy,  309,  Art.  5;  vide  supra,  p.  51. 

Heffters,  140. 

Wheatons  Hist.  158,  567. 


THE    BLACK    SEA.  293 

"  their  ports  situated  upon  the  coast  of  the  Black  Sea,  in 
'*  conformity  with  the  principles  of  International  Law. 

"  Art.  XIII. — The  Black  Sea  beino^  neutralised  accord- 
"  ing  to  the  terms  of  Article  XI.,  the  maintenance  or  estab- 
"  lishment  upon  its  coast  of  military-maritime  arsenals  be- 
"  comes  alike  unnecessary  and  purposeless;  in  consequence, 
"  his  Majesty  the  Emperor  of  All  the  Russias  and  his 
"  Imperial  Majesty  the  Sultan  engage  not  to  establish  or  to 
"  maintain  upon  that  coast  any  military-maritime  arsenal. 

"  Art.  Xiy. — Their  Majesties  the  Emperor  of  All  the 
"  Kussias  and  the  Sultan,  having  concluded  a  Convention 
"  for  the  purpose  of  settling  the  force  and  the  number  of 
"  light  vessels,  necessary  for  the  service  of  their  coasts, 
"  which  they  reserve  to  themselves  to  maintain  in  the 
"  Black  Sea,  that  Convention  is  annexed  to  the  present 
**  Treaty,  and  shall  have  the  same  force  and  validity  as  if 
''  it  formed  an  integral  part  thereof.  It  cannot  be  either 
''  annulled  or  modified  without  the  assent  of  the  Powers 
**  signing  the  present  Treaty." 

There  was  a  subsequent  Convention  between  the  Em- 
peror of  Russia  and  the  Sultan,  limiting  their  naval  force 
in  the  Black  Sea,  signed  at  Paris,  March  30,  1856 : — 

"  In  the  Name  of  Almighty  God. 

''  His  Majesty  the  Emperor  of  All  the  Russias,  and  his 
^*  Imperial  Majesty  the  Sultan,  taking  into  consideration 
"  the  principle  of  the  neutralisation  of  the  Black  Sea  estab- 
"  lished  by  the  preliminaries  contained  in  the  Protocol 
"  No.  1,  signed  at  Paris  on  the  twenty-fifth  of  February 
"  of  the  present  year,  and  wishing,  in  consequence,  to  regu- 
"  late  by  common  agreement  the  number  and  the  force  of 
*^  the  light  vessels  which  they  have  reserved  to  themselves 
*^  to  maintain  in  the  Black  Sea  for  the  service  of  their 
"  coasts,  have  resolved  to  sign,  with  that  view,  a  special 
*^  Convention,  and  have  named  for  that  purpose : 

"  His  Majesty  the  Emperor  of  All  the  Russias,  the  Count 
"  OrlofF  and   Baron   de  Brunnow  ;    and  his    Majesty  the 
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"  Emperor  of  the  Ottomans,  Mouhammed  Emin  Aali  Pasha 
"  and  Mehemmed  Djemil  Bey ;  who,  after  having  exchanged 
"  their  full  powers,  found  in  good  and  due  form,  have  agreed 
"  upon  the  following  Articles  : — 

''  Art.  I. — The  high  contracting  parties  mutually  en- 
''  gage  not  to  have  in  the  Black  Sea  any  other  vessels  of 
"  war  than  those  of  which  the  number,  the  force,  and  the 
"  dimensions  are  hereinafter  stipulated. 

"  Art.  II. — The  high  contracting  parties  reserve  to 
"  themselves  each  to  maintain  in  that  sea  six  steam  vessels 
"  of  fifty  metres  in  length  at  the  time  of  floatation,  of  a 
''  tonnage  of  eight  hundred  tons  at  the  maximum,  and  four 
"  light  steam  or  sailing  vessels  of  a  tonnage  which  shall  not 
"  exceed  two  hundred  tons  each." 

On  March  13, 1871,  the  Treaty  of  London  was  concluded 
between  England,  Germany,  Austria,  Italy,  France,  and 
the  Porte,  in  Avhich  these  States  announced  that  they  were 
assembled  '^  in  order  to  come  to  an  understanding,  in  a  spirit 
*^  of  concord,  with  regard  to  the  revision  of  the  stipulations 
"  of  the  Treaty  concluded  at  Paris  on  March  30,  1856, 
*'  relative  to  the  navigation  of  the  Black  Sea,  as  well  as  to 
"  that  of  the  Danube."  They  then  declared  Articles  XI., 
XIII.  and  XIY.  of  the  Treaty  of  Paris,  and  the  Special 
Convention  between  Russia  and  the  Porte  annexed  to 
Article  XIV.,  abrogated  and  replaced  by  certain  Articles 
that  follow,  among  which  is  this  new  Article  (III.):  "  The 
"  Black  Sea  remains  open  as  heretofore  to  the  mercantile 
"  marine  of  all  nations"  (^).  Another  Article  (IV.)  relates 
'^  to  certain  works  necessary  below  Isaktcha  to  clear  the 
"  mouths  of  the  Danube,  as  well  as  the  neighbouring  parts 
*'  of  the  Black  Sea."  The  Treaty  of  Paris  and  its  Annexes, 
except  where  annulled  or  modified  by  the  Treaty  of  London, 
are  renewed  and  confirmed. 

CCVb.  Here  I  must  observe  that  this  Treaty  of  Paris 


(e)  The  States  in  North  and  South  America  have  an  interest  in  the 
observance  of  this  stipidation,  though  not  directly  parties  to  it. 
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was  neither  wise  in  itself,  nor  fair  towards  Russia ;  but  the 
repudiation  of  it  by  that  State  in  1870  was  unjustifiable, 
and  set  the  evil  precedent  of  one  party  to  a  treaty  shaking 
off  clearly  subsisting  obligations  when  the  other  parties  to 
the  treaty  happened  to  be  unable  to  enforce  them. 

Private  contracts  may  be  set  aside  on  the  ground  of  the 
inferences  of  fraud  and  unfair  dealing  arising  from  their 
manifest  injustice  and  want  of  mutual  advantages.  But  no 
inequality  of  advantage,  no  lesion,  can  invalidate  a  treaty. 

It  is  truly  said  by  Vattel,  "  Si  Ton  pouvait  revenir  d'un 
"  traite,  parce  qu'on  s'y  trouverait  lese,  il  n'y  aurait  rien  de 
"  stable  dans  les  contrats  des  nations  "  (/).  No  more  dan- 
gerous attempt  has  ever  been  made  than  that  of  Russia  in 
1870  to  escape  from  the  obligations  of  the  Treaty  of  1856  on 
this  pretext.  It  is  for  the  historian  to  dwell  upon  the  hard- 
ship inflicted  by  this  Treaty  upon  Russia,  upon  the  time 
which  she  chose  for  this  repudiation  of  it,  and  upon  the  ques- 
tion of  the  innocence  or  complicity  of  Prussia. 

The  International  writer  may  point  with  at  least  some 
satisfaction  to  the  indignant  refusal  of  all  the  other  Powers 
to  admit  the  plea  of  Russia,  and  to  the  Protocol  which  pre- 
faced the  new  Treaty  of  1871. 

At  the  Conference  holden  in  London  to  consider  the 
Treaty  of  1856,  Earl  Granville,  President  of  the  Confer- 
ence, said:— "The  Conference  has  been  accepted  by  all 
"  the  consignatory  Powers  of  the  Treaty  of  1856,  for  the 
"  purpose  of  examining  without  any  foregone  conclusion, 
"  and  of  discussing  with  perfect  freedom  the  proposals  which 
"  Russia  desires  to  make  to  us  with  regard  to  the  revision 
"  which  she  asks  of  the  stipulations  of  the  said  Treaty, 
"  relative  to  the  neutralisation  of  the  Black  Sea.  This 
^*  unanimity  furnishes  a  striking  proof  that  the  Powers 
"  recognise  that  it  is  an  essential  principle  of  the  law  of 
"  nations  that  none  of  them  can  liberate  itself  from  the 
"  engagements   of   a   treaty,   nor    modify    the    stipulations 

(/)  L.  ii.  c.  xii.  s.  168. 
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"  thereof,  unless  with  the  consent  of  the  contracting  parties 
"  by  means  of  an  amicable  understanding.  This  important 
"  principle  appears  to  me  to  meet  with  general  acceptance, 
"  and  1  have  the  honour  to  propose  to  you,  gentlemen,  to 
*'  sign  a  Protocol  ad  liocy 

The  Protocol  in  question  is  then  submitted  to  the  Con- 
ference, and  signed  by  all  the  Plenipotentiaries  (g) ;  that  is 
to  say,  Prussia  (or  North  Germany),  Austria,  Great  Britain, 
Italy,  Russia,  Turkey,  and  by  subsequent  adoption,  France. 
All  subscribed  to  the  maintenance  of  this  primary  and  ele- 
mentary principle  of  International  Law,  and  in  the  circum- 
stances such  subscription  was  most  valuable  to  the  welfare 
of  States  ;  but,  alas!  that  in  the  year  of  our  Lord  1871  it 
should  have  been  requisite ! 

So,  lastly,  it  is  to  be  observed  that  by  a  Treaty  between 
Russia  and  the  Porte,  signed  at  London  March  13,  1871, 
it  was  provided  that  the  Special  Convention  concluded 
at  Paris  in  March  1856,  between  Russia  and  the  Porte 
relative  to  the  number  of  vessels  of  war  of  the  two  con- 
tracting parties  in  the  Black  Sea,  "  is  and  remains  abro- 
"  gated." 

This  Treaty  was  communicated  to  the  Conference  at 
London,  May  15,  1871. 

CCVc.  "  Constantinople"  (says  a  great  historian)  "  ap- 
"  pears  to  have  been  formed  by  nature  for  the  centre  and 
"  capital  of  a  great  monarchy.  Situated  in  the  forty -first 
"  degree  of  latitude,  the  imperial  city  commanded  from 
"her  seven  hills  the  opposite  shores  of  Europe  and  Asia; 
"  the  climate  was  healthy  and  temperate,  the  soil  fertile, 
^'  the  harbour  secure  and  capacious,  and  the  approach  on 
"  the  side  of  the  continent  was  of  small  extent  and  easy 
"  defence.  The  Bosphorus  and  the  Hellespont  may  be  con- 
"  sidered  as  the  two  gates  of  Constantinople,  and  the  prince 
*^  who  possessed  those  important  passages  could  always  shut 


{g)  Protocols  of  Conferences  liolden  in  London  respecting  the  Treaty  of 
March  30,  1856 — Papers  presented  to  Parliaipent;  1871. 
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"  them  against  a  naval  enemy,  and  open  them  to  the  fleets  of 
"  commerce  "(^). 

'*  When  th«  passages  of  the  Straits  were  thrown  open  for 
'*  trade,  they  alternately  admitted  the  natural  and  artificial 
"  riches  of  the  North  and  South  of  the  Euxine  and  the 
"  Mediterranean  "  (i). 

The  rights  of  the  Ottoman  Porte  over  the  waters  which 
constitute  the  passage  between  the  Bosphorus  and  the 
Dardanelles  have,  ever  since  the  conquest  of  Constanti- 
nople by  the  Turks,  been  necessarily  a  matter  of  great 
moment  to  all  civilised  States.  The  Porte  has  always 
maintained,  as  the  "  ancient  rule  "  of  the  Ottoman  Empire, 
the  right  to  prevent  the  passage  of  foreign  ships  of  war 
through  these  Straits,  both  in  time  of  peace  and  of  war. 
This  rule  was  founded  on  the  general  principle  that  the  pos- 
sessors of  both  shores  of  a  strait  or  river  had  dominion 
over  the  contio^ucus  waters.  The  oblip^ation  of  this  rule  in 
time  of  peace  had  been  acknowledged  by  England  in  1809, 
and  by  other  States  in  1840,  1841,  1856,  and  1871.  But 
on  this  last  occasion,  for  the  first  time,  it  was  provided 
that  the  Porte  might  "  open  the  said  Straits  in  time  of  peace 
"  to  the  vessels  of  war  of  friendly  or  allied  Powers,  in  case 
"  the  Sublime  Porte  should  judge  it  necessary  in  order  to 
"  secure  the  execution  of  the  stipulations  of  the  Treaty  of 

"  Paris  "(i)- 

With  this  exception  the    Porte   must  be  taken  to  have 

obliged  itself  to  close  the  Straits  in  time  of  peace  to  vessels 
of  war.  It  does  not  appear  that  any  treaty  contains  pro- 
visions on  this  subject  when  the  Porte  may  be  at  war.  It 
would,  in  the  absence  of  any  treaty  obligations,  be  competent 
to  the  Porte  to  close  tbe  Straits  against  an  enemy,  and  to 
open  them  to  an  ally,  or,  indeed,  a  neutral  not  an  ally. 


{h)  Gibbon,  vol.  ill.  ch.  xviii.  pp.  11,  12. 
(«)  lb.  pp.  12,  13. 

(/)  See  a  valuable  letter  by  Mr.  Holland,  Professor  of  luternational 
Law  at  Oxford,  in  The  Times  of  February  12,  1878. 
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At  the  breaking  out  of  the  recent  war  between  Russia 
and  the  Porte  the  provisions  on  this  subject  were  to  be 
found  in  the  Treaties  of  1856  and  1871,  with  certain  con- 
ventions annexed. 

By  the  former  Treaty  it  was  agreed  as  follows ; — 

"  In  the  Name  of  Almighty  God. 

''  Their  Majesties  the  Queen  of  the  United  Kingdom  of 
"  Great  Britain  and  Ireland,  the  Emjjeror  of  Austria,  the 
"  Emperor  of  the  French,  the  King  of  Prussia,  the  Emperor 
"  of  All  the  Russias,  signing  parties  to  the  Convention  of 
"July  13,  1841;  and  his  Majesty  the  King  of  Sardinia; 
*^  wishing  to  record  in  common  their  unanimous  determina- 
"  tion  to  conform  to  the  ancient  rule  of  the  Ottoman  Empire, 
"  according  to  which  the  Straits  of  the  Dardanelles  and  of 
"  the  Bosphorus  are  closed  to  foreign  ships  of  war,  so  long 
*'  as  the  Porte  is  at  peace : 

^'  Their  said  Majesties,  on  the  one  part,  and  his  Majesty 
*'  the  Sultan,  on  the  other,  have  resolved  to  renew  the  Con- 
"  vention  concluded  at  London  on  July  13,  1841,  with  the 
"  exception  of  some  modifications  of  detail  which  do  not 
"  affect  the  principle  upon  which  it  rests." 

Their  Majesties  named  for  that  purpose  certain  Plenipo- 
tentiaries. 

"  Art.  I. — His  Majesty  the  Sultan,  on  the  one  part,  de- 
"  clares  that  he  is  firmly  resolved  to  maintain  for  the  future 
"  the  principle  invariably  established  as  the  ancient  rule  of 
"  his  Empire,  and  in  virtue  of  which  it  has,  at  all  times,  been 
"  prohibited  for  the  ships  of  war  of  foreign  Powers  to  enter 
'^  the  Straits  of  the  Dardanelles  and  of  the  Bosphorus ;  and 
"  that,  so  long  as  the  Porte  is  at  peace,  his  Majesty  will 
"  admit  no  foreign  ship  of  war  into  the  said  Straits. 

"  And  their  Majesties  the  Queen  of  the  United  Kingdom 
'^  of  Great  Britain  and  Ireland,  the  Emperor  of  Austria, 
"  the  Emperor  of  the  French,  the  King  of  Prussia,  the 
"  Emperor  of  All  the  Russias,  and  the  King  of  Sardinia,  on 
^'  the  other  part,  engage  to  respect  this  determination  of  the 
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*^  Sultan,  and  to  conform  themselves  to  the  principle  above 
"  declared. 

*'  Art.  II. — The  Sultan  reserves  to  himself,  as  in  past 
"  times,  to  deliver  firmans  of  passage  for  light  vessels  under 
"  flag  of  war,  which  shall  be  employed,  as  is  usual,  in  the 
"  service  of  the  missions  of  foreign  Powers. 

"  Art.  III. — The  same  exception  applies  to  the  light 
"  vessels  under  flag  of  war  which  each  of  the  contracting 
"  Powers  is  authorised  to  station  at  the  mouths  of  the 
"  Danube  in  order  to  secure  the  execution  of  the  regulations 
"  relative  to  the  liberty  of  that  river,  and  the  number  of 
^'  which  is  not  to  exceed  two  for  each  Power. 

"  Art.  ly. — The  present  Convention,  annexed  to  the 
"  general  Treaty  signed  at  Paris  this  day,  shall  be  ratified, 
"  and  the  ratifications  shall  be  exchanged  in  the  space  of 
'^  four  weeks,  or  sooner  if  possible  "  (A). 

The  clause  in  extenso  of  the  Treaty  of  1871  is  as 
follows : — 

"  Art.  II.  The  principle  of  the  closing  of  the  Straits 
"  of  the  Dardanelles  and  the  Bosphorus,  such  as  it  has  been 
'^  established  by  the  separate  Convention  of  March  30, 
"  1856,  is  maintained,  with  power  to  his  Imperial  Majesty 
"  the  Sultan  to  open  the  said  Straits  in  time  of  peace  to  the 
"  vessels  of  war  of  friendly  and  allied  Powers,  in  case  the 
"  Sublime  Porte  should  judge  it  necessary  in  order  to  secure 
"  the  execution  of  the  stipulations  of  the  Treaty  of  Paris  of 
"  March  30,  1856." 

In  the  diplomatic  communications  between  Russia  and 
England,  after  the  breaking  out  of  the  recent  war  between 
Russia  and  the  Porte,  five  subjects  (Z)  were  especially  referred 
to  by  England,  not  as  affecting  European  interests  generally, 
though  such  was  the  fact,  but  on  the  lower  and  narrower 
grounds  of  affecting  the  particular   interests  of  England. 


{k)  Ratifications  exchanged  at  Paris,  April  27,  1856. 

(/)  M7\  Secretary  Cross's  Speech  in  the  House  of  Commons,  1878. 

Correspondence  hetiveen  Prince  Gortschakoff  and  Lord  Derhyy  1877. 
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These  five  subjects  were  Constantinople,  the  Dardanelles, 
Egypt,  the  Suez  Canal  (m),  and  the  Persian  Gulf.  The 
Black  Sea  is  not  mentioned. 

In  the  month  of  June,  1877,  the  Russian  Prime  Minister 
wrote  a  reply  to  the  note  of  the  English  Foreign  Secretary, 
in  which,  among  other  matters,  he  states  that  Russia  con- 
sidered that  so  important  a  maritime  passage  as  the  Dar- 
danelles, forming  the  connecting  link  between  the  Black  Sea 
and  the  Mediterranean,  must  always  be  regulated  by  an 
international  agreement,  and  not  by  any  one  Power  alone. 

At  the  Congress  which  produced  the  recent  Treaty  of 
Berlin,  the  subject  of  the  Dardanelles  was  introduced  in  an 
unsatisfactory  manner.  It  was  stated  in  Article  LXIII.  of 
the  Treaty  of  Berlin  that  the  Treaty  of  Paris  of  1856,  as  well 
as  the  Treaty  of  London  of  1871,  are  maintained  in  all  such 
of  their  provisions  as  are  not  abrogated  or  modified  by  the 
preceding  stipulations. 

The  Treaty  of  Berlin  contains  no  Article  which,  in  direct 
and  specific  terms,  mentions  the  authority  of  the  Porte  or 
of  any  other  Power  on  the  subject  of  the  passage  of  the 
Dardanelles  and  the  Bosphorus.  At  nearly  the  end  of  the 
Congress  Lord  Salisbury  (n)  wrote  to  her  Majesty's 
Principal  Secretary  of  State  as  follows : — 

«  Berlin,  July  11,  1878. 

"  Sir, —  I  have  the  honour  to  enclose  a  copy  of  a  declara- 
"  tion  which  I  placed  upon  the  Protocol  with  reference  to 
*'  the  closing  of  the  Straits  to  vessels  of  war. 

"  The  Second  Article  of  the  Treaty  of  London  reserves 
"  to  his  Imperial  Majesty  the  Sultan  '  power  to  open  the 
**  said  Straits  in  time  of  peace  to  the  vessels  of  war  of 
"  friendly  and  allied  Powers,  in  case  the  Sublime  Porte 
**  should  judge  it  necessary  in  order  to  secure  the  execution 


{m)  Lord  Derhy,  writing  to  Count  Schouvalqf,  May  6, 1877,  considers 
this  question  as  '*  foremost"  among  English  interests. 

(w)  Correspondence  relating  to  the  Congress  of  Berlin^  icith  the  Protocol 
of  the  Congress,  laid  before  Parliament,  1878,  p.  214. 
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*'  of  the   stipulations  of  the    Treaty    of  Paris.'     But  the 
"  stipulations   of  the  Treaty  of  Paris  will   be   materially 
*'  modified  by  the  Treaty  of  Berlin.     The  precise  circum- 
"  stances,    therefore,  which   would    be  held  to  justify  the 
"  Sultan  in  opening  the  Straits  to  his  allies  are  left  in  some 
"  ambiguity.     The  proposed  Article,  to  the  effect  *  that  the 
"  Treaties  of  Paris  and  London  shall  be  maintained  in  all 
"  such  of  their  provisions  as  are  not  abrogated  by  the  Treaty 
"  of  Berlin,'   will  not   furnish  a  complete   solution  of  the 
'*  difficulty  :  for  there  are  important  provisions  in  the  Treaty 
"  of  Berlin,  connected  with  modifications  of  that  part  of  the 
**  Treaty  of  Paris  which  concerns  the  Black  Sea,  which  may 
"  not  necessarily  be  construed  as  taking  the  place  of  the 
'•  Treaty  of  Paris  for  the  purposes   of  Article  II.    of  the 
"  Treaty  of   London.     The    provision  that   Batoum    is    to 
"  remain    essentially  a  commercial  port  is  an  instance   in 
*'  point.      Doubts  might    hereafter  be  raised  whether   the 
"  Treaty  of  Berlin  and  the   Treaty  of  Paris  had  been  so 
"  incorporated  that  a  breach  of  this  stipulation  would  be 
"  such  a  violation  of  the   Treaty  of  Paris  as  would  justify 
"  the  Sultan  in  opening  the  Black  Sea  to  his  allies.     The 
**  Congress,  which  was  approaching  the  term  of  its  labours, 
"  was  disinclined  to  enter  into  the  discussion  of  a  question 
"  difficult  in  its  character,  and  upon  which  protracted  con- 
"  troversy  would  probably  have  arisen.     Under  these  cir- 
"  cumstances  I  thought  it  necessary  to  reserve  to  England 
"  a  general  liberty  of  interpreting  according  to  the  spirit  of 
"  existing  Treaties  the  engagements  which  Article  LXIII, 
"  of  the  Treaty  of  Berlin  will  create. 

"  1  have,  &c. 

"  Salisbury." 

The  following  passages  are  taken  from  the  Protocols  of 
the  Berlin  Congress  : — 

"  With  regard  to  the  paragraph  relating  to  the  Treaties  of 
"  Paris  and  London,  Lord  Salisbury  remarks  that  at  first 
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"  sight,  at  a  preceding  sitting,  he  had  stated  that  he  was  not 
"  satisfied  with  the  wording  of  this  Article.  These  appre- 
"  hensions  are  now  partly  set  at  rest  by  the  explanations 
"  offered  to  the  Congress :  his  Excellency  confines  himself 
"  to-day  to  asking  that  the  following  declaration,  which  is 
"  binding  only  on  his  Government,  may  be  inserted  in  the 
"  Protocol : — *  Considering  that  the  Treaty  of  Berlin  will 
"  modify  an  important  part  of  the  arrangements  sanctioned 
"  by  the  Treaty  of  Paris  of  1856,  and  that  the  interpreta- 
"  tion  of  Article  II.  of  the  Treaty  of  London,  which  is 
"  dependent  on  the  Treaty  of  Paris,  may  thus  become  a 
"  matter  of  dispute ;  I  declare  on  behalf  of  England  that 
**  the  obligations  of  her  Britannic  Majesty  relating  to  the 
"  closing  of  the  Straits  do  not  go  further  than  an  engage- 
*^  ment  with  the  Sultan  to  respect  in  this  matter  his 
"  Majesty's  independent  determinations  in  conformity  with 
"  the  spirit  of  existing  Treaties  '  (o). 

"  Count  Schouvaloff  reserves  the  right  of  inserting  in  the 
"  Protocol  a  counter-declaration,  if  necessary." 

He  afterwards  exercised  this  right ;  for  it  appears  from 
the  Protocol  of  the  next  and  last  sitting  but  one  of  the 
Congress,  "  Count  Schouvaloff,  referring  to  the  declaration 
*^  made  in  the  preceding  sitting  by  Lord  Salisbury  on  the 
"  subject  of  the  Straits,  demands  the  insertion  in  the  Pro- 
"  tocol  of  a  declaration  on  the  same  subject  presented  by 
"the  Plenipotentiaries  of  Russia:  ^  The  Plenipotentiaries 
"  of  Bussia,  without  being  able  exactly  to  appreciate  the 
"  meaning  of  the  proposition  of  the  second  Plenipotentiary 

(o)  Coi'i'espondence  relating  to  the  Cotigress  of  Berlin,  8fc.,  laid  before 
Parliament,  1878,  p.  270  ;  Vrotocol,  18  ;  Sitting  of  July  11,  1878. 

lb.  p.  213  :  '^  Consid6rant  que  le  Traite  de  Berlin  changera  une  partie 
importante  des  arrangements  sauctionn^s  par  le  Traits  de  Paris  de  1856, 
et  que  Tinterpretation  de  1' Article  II  du  Trait6  de  Londres  qui  depend 
du  Trait6  de  Paris  pent  ainsi  etre  sujet  a  des  contestations  : 

"Je  declare  de  la  part  de  I'Angleterre  que  les  obligations  de  sa 
Majesty  Britannique  concernant  la  cloture  des  D^troits  se  borneut  a  un 
engagement  envers  le  Sultan  de  respecter  a  cet  6gard  les  determinations 
independantes  de  sa  Majeste  Imp^riale,  conformes  a  I'esprit  des  Traites 
existants." 
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"of  Great  Britain  respecting  the  closing  of  the  Straits, 
"  restrict  themselves  to  demanding,  on  their  part,  the 
"  insertion  in  the  Protocol  of  the  observation,  that,  in  their 
"  opinion,  the  principle  of  the  closing  of  the  Straits  is  an 
"  European  principle,  and  that  the  stipulations  concluded  in 
"  this  respect  in  1841,  1856,  and  1871,  confirmed  at  present 
"  by  the  Treaty  of  Berlin,  are  binding  on  the  part  of  all 
"  the  Powers,  in  accordance  with  the  spirit  and  letter  of  the 
'^  existing  Treaties,  not  only  as  regards  the  Sultan,  but  also 
"  as  regards  all  the  Powers  signatory  to  these  transac- 
"  tions '"  (;?). 

So  the  matter  ended  as  far  as  the  Congress  at  Berlin  was 
concerned.  One  of  all  the  Powers  announced  a  particular 
exposition  of  a  portion  of  the  Treaty  about  to  be  made, 
"  binding  only  on  his  Government."  It  would  be  difficult 
to  maintain  that  this  exposition  in  a  Protocol  can  affect  the 
plain  meaning  of  Article  LXIII.  of  the  Treaty. 

CCYI.  There  is  another  class  of  enclosed  seas  to  which 
the  same  rules  of  law  are  applicable — seas  which  are  land- 
locked, though  not  entirely  surrounded  by  land.  Of  these, 
that  great  inlet  which  washes  the  coasts  of  Denmark,  Sweden, 
Russia,  and  Prussia,  the  Ostsee  as  the  Germans  call  it,  the 
Baltic  Sea  according  to  its  usual  appellation,  is  the  prin- 
cipal (g). 

{p)  Correspondence  relating  to  the  Congress  of  Berlin^  8fc.,  laid  before 
ParZm7wen^,  1878,  pp.  277,  243:  "  Les  Plenipotentiaires  de  Eussie,  sans 
poiivoir  se  rendre  exactement  compte  de  la  proposition  de  M.  le  Second 
Plenipotentiaire  de  la  Grande-Bretagne  concernant  la  cloture  des  D^troits, 
se  bornent  a  demander  de  leur  cot^  I'insertion  au  Protocole  de  I'observa- 
tion,  qu'a  leur  avis,  le  principe  de  la  cloture  des  D^troits  est  un  principe 
europeen,  et  que  les  stipulations  conclues  a  cet  egard  en  1841,  1856,  et 
1871,  confirmees  actuellement  par  le  Traite  de  Berlin,  sont  obligatoires 
de  la  part  de  toutes  les  Puissances,  conformement  a  Tesprit  et  a  la  lettre 
des  Traites  existants,  non-seulement  vis-{i-vis  du  SuHan,  mais  encore 
vis-a-vis  de  toutes  les  Puissances  signataires  de  ces  transactions." 

{q)  Heffters,  143,  n.  2. 
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CHAPTER  IX. 

PECULIAR  CASE   OF  THE  ISTHMUS  OF  CENTRAL  AMERICA. 

CCVII.  The  most  remarkable,  and  perhaps  the  most  im- 
portant, instance  of  the  establishment  of  the  jus  transitus 
innoxii  is  afforded  by  the  recent  Convention  between  Great 
Britain  and  the  United  States  respecting  the  Isthmus  of 
Central  America^  which  connects  the  great  highways  of  the 
world,  the  Atlantic  and  Pacific  Oceans.  The  Treaty  con- 
cerns the  formation  of  a  ship-canal,  or  of  a  railway  over  this 
strip  of  land.  This  Treaty,  both  on  account  of  its  immediate 
object,  and  the  principle  which  it  expressly  recognizes  and 
recites,  is  of  such  vast  importance,  both  to  the  present  and 
future  interests  of  mankind,  that  it  is  necessary  to  state  the 
provisions  in  extenso. 

The  preamble  set  forth  that,  "  Her  Britannic  Majesty 
''  and  the  United  States  of  America  being  desirous  of  con- 
"  solidating  the  relations  of  amity  which  so  happily  subsist 
*'  between  them,  by  setting  forth  and  fixing  in  a  Convention 
*'  their  views  and  intentions  with  reference  to  any  means  of 
"  communication  by  ship-canal,  which  may  be  constructed 
"  between  the  Atlantic  and  Pacific  Oceans  by  the  way  of  the 
"  river  St.  Juan  de  Nicaragua,  and  either  or  both  of  the 
"  lakes  of  Nicaragua  or  Managua,  to  any  port  or  place  on 
"  the  Pacific  Ocean,"  &c. 

The  Articles  were  as  follows: — "Art.  1.  The  Govern- 
''  ments  of  Great  Britain  and  the  United  States  hereby  de- 
"  clare  that  neither  the  one  nor  the  other  will  ever  obtain  or 
"  maintain  for  itself  any  exclusive  control  over  the  said  ship- 
"  canal ;  agreeing  that  neither  will  ever  erect  or  maintain 
''  any  fortifications  commanding  the  same,  or  in  the  vicinity 
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"  thereof,  or  occupy,  or  fortify,  or  colonise,  or  assume  or 
"  exercise  any  dominion  over  Nicaragua,  Costa  Rica,  the 
"  Mosquito  Coast,  or  any  part  of  Central  America  (a) ;  nor 
"  will  either  make  use  of  any  protection  which  either  affords 
"  or  may  afford,  or  any  alliance  which  either  has  or  may 
"  have,  to  or  with  any  State  or  people,  for  the  purpose  of 
"  erecting  or  maintaining  any  such  fortifications,  or  of  occu- 
"  pying,  fortifying,  or  colonizing  Nicaragua,  Costa  Rica, 
"  the  Mosquito  Coast,  or  any  part  of  Central  America,  or 
"  of  assuming  or  exercising  dominion  over  the  same.  Nor 
"  will  Great  Britain  or  the  United  States  take  advantage  of 
"  any  intimacy,  or  use  any  alliance,  connection,  or  influence 
"  that  either  may  possess  with  any  State  or  Government 
"  through  whose  territory  the  said  canal  may  pass,  for  the 
"  purpose  of  acquiring  or  holding,  directly  or  indirectly,  for 
"  the  subjects  or  citizens  of  the  one,  any  rights  or  advan- 
"  tages,  in  regard  to  commerce  or  navigation  through  the 
"  said  canal,  which  shall  not  be  offered,  on  the  same  terms, 
"  to  the  subjects  or  citizens  of  the  other. 

*'  Art.  2.  Vessels  of  Great  Britain  or  the  United  States 
"  traversing  the  said  canal  shall,  in  case  of  war  between  the 
"  contracting  parties,  be  exempted  from  blockade,  detention, 
*'  or  capture  by  either  of  the  belligerents  ;  and  this  provision 
"  shall  extend  to  such  a  distance  from  the  two  ends  of  the 
"  said  canal  as  it  may  hereafter  be  found  expedient  to 
"  establish. 

"  Art.  3.  In  order  to  secure  the  construction  of  the  said 
"  canal,  the  contracting  parties  engage  that  if  any  such 
"  canal  shall  be  undertaken  upon  fair  and  equitable  terms 
"  by  any  parties  having  the  authority  of  the  local  govern- 
"  ment  or  governments  through  whose  territory  the  same 
'*  may  pass,  then  the  persons  employed  in  making  the  said 
*'  canal,  and  their  property  used  or  to  be  used  for  that  object 
"  shall  be  protected,  from  the  commencement  of  the  said 
"  canal,  to  its  completion,  by  the  Governments  of  Great 

(rt)    Vide  infra,  p.  309. 
VOL.  I.  X 


306  INTERNATIONAL    LAW. 

*'  Britain    and  the   United   States,  from  unjust  detention, 
**  confiscation,  seizure,  or  any  violence  whatsoever. 

^^  Art.  4.  The  contracting  parties  will  use  whatever  in- 
"  fluence  they  respectively  exercise  with  any  State,  States, 
'•  or  Governments  possessing,  or  claiming  to  possess,  any 
"jurisdiction  or  right  over  the  territory  which  the  said 
"  canal  shall  traverse,  or  which  shall  be  near  the  waters 
'*  applicable  thereto,  in  order  to  induce  such  States  or 
"  Governments  to  facilitate  the  construction  of  the  said 
"  canal  by  every  means  in  their  power ;  and,  furthermore, 
"  Great  Britain  and  the  United  States  agree  to  use  their 
*^  good  offices,  wherever  or  however  it  may  be  most  expe- 
"  dient,  in  order  to  procure  the  establishment  of  two  free 
"  ports,  one  at  each  end  of  the  said  canal. 

'*  Art.  5.  The  contracting  parties  further  engage,  that 
"  when  the  said  canal  shall  have  been  completed,  they  will 
"  protect  it  from  interruption,  seizure,  or  unjust  confiscation, 
"  and  that  they  will  guarantee  the  neutrality  thereof,  so 
"  that  the  said  canal  may  for  ever  be  open  and  free,  and 
^'  the  capital  invested  therein  secure.  Nevertheless,  the 
"  Governments  of  Great  Britain  and  the  United  States,  in 
"  according  their  protection  to  the  construction  of  the  said 
"  canal,  and  guaranteeing  its  neutrality  and  security  when 
"  completed,  always  understand  that  this  protection  and  gua- 
*'  rantee  are  granted  conditionally,  and  may  be  withdrawn  by 
"  both  Governments,  or  either  Government,  if  both  Govern- 
^^  ments  or  either  Government  should  deem  that  the  persons 
"  or  company  undertaking  or  managing  the  same  adopt  or 
"  establish  such  regulations  concerning  the  traffic  thereupon 
"  as  are  contrary  to  the  spirit  and  intention  of  this  Conven- 
"  tion,  either  by  making  unfair  discriminations  in  favour  of 
"  the  commerce  of  one  of  the  contracting  parties  over  the 
"  commerce  of  the  other,  or  by  imposing  oppressive  exactions 
'^  or  unreasonable  tolls  upon  passengers,  vessels,  goods,  wares, 
"  merchandise,  or  other  articles.  Neither  party,  however, 
^' shall  withdraw  the  aforesaid  protection  and  guarantee, 
"  without  first  giving  six  months'  notice  to  the  other. 
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"  Art.  6.  The  contracting  parties  in  this  Convention 
^  engage  to  invite  every  State  with  which  both  or  either 
'  have  friendly  intercourse,  to  enter  into  stipulations  with 

*  them,  similar  to  those  which  they  have  entered  into  with 
'  each  other,  to  the  end  that  all  other  States  may  share  in 
'  the  honour  and  advantage  of  having  contributed  to  a  work 

*  of  such  general  interest  and  importance  as  the  canal  herein 

*  contemplated ;  and  the  contracting  parties  likewise  agree 

*  that  each  shall  enter  into  treaty  stipulations  with  such  of 
'  the  Central  American  States  as  they  may  deem  advisable, 
'  for  the  purpose  of  more  effectually  carrying  out  the  great 
^  design  of  this  Convention,  namely,  that  of  constructing 
'  and  maintaining  the  said  canal  as  a  ship  communication 
'  between  the  two  oceans  for  the  benefit  of  mankind,  on 
'  equal  terms  to  all,  and  of  protecting  the  same ;  and  they 

*  also  agree,  that  the  good  offices  of  either  shall  be  em- 
^  ployed,  when  requested  by  the  other,  in  aiding  and  as- 
'  sisting  the  negotiation  of  such  treaty  stipulations ;  and 
'  should  any  differences  arise  as  to  right  or  property  over 

*  the  territory  through  which  the  said  canal  shall  pass, 
'  between  the  States  or  Governments  of  Central  America, 
^  and  such  differences  should  in  any  way  impede  or  obstruct 
'  the  execution  of  the  said  canal,  the  Governments  of  Great 
'  Britain  and  the  United  States  will  use  their  good  offices 
'  to  settle  such  differences,  in  the  manner  best  suited  to 
^  promote  the  interests  of  the  said  canal,  and  to  strengthen 

*  the  bonds  of  friendship  and  alliance  which  exist  between 
'  the  contracting  parties. 

"Art.    7.    It  being  desirable    that    no  time   should    be 

*  unnecessarily  lost  in  commencing  and  constructing  the 
'  said  canal,  the  Governments  of  Great  Britain  and  the 
'  United  States  determine  to  give  their  support   and  en- 

*  couragement  to  such  persons  or  company  as  may  first  offer 
^  to  commence  the  same,  with  the  necessary  capital,  the 
'  consent  of  the  local  authorities,  and  on  such  principles  as 
^  accord  with  the  spirit  and  intention  of  this  Convention : 

*  and  if  any  persons  or  company  should  already  have,  with 

X  2 
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'^  any  State  through  which  the  proposed  ship-canal  may 
"  pass,  a  contract  for  the  construction  of  such  a  canal  as  that 
"  specified  in  this  Convention,  to  the  stipulations  of  which 
"  contract  neither  of  the  contracting  parties  in  this  Conven- 
"  tion  have  any  just  cause  to  object,  and  the  said  persons  or 
"  company  shall,  moreover,  have  made  preparations  and 
"  expended  time,  money,  and  trouble  on  the  faith  of  such 
"  contract,  it  is  hereby  agreed  that  such  persons  or  company 
**  shall  have  a  priority  of  claim  over  every  other  person, 
"  persons,  or  company,  to  the  protection  of  the  Governments 
"  of  Great  Britain  and  the  United  States,  and  be  allowed  a 
"  year,  from  the  date  of  the  exchange  of  the  ratifications  of 
*'  this  Convention,  for  concluding  their  arrangements,  and 
"  presenting  evidence  of  sufficient  capital  subscribed  to 
''  accomplish  the  contemplated  undertaking ;  it  being  under- 
'^  stood  that  if,  at  the  expiration  of  the  aforesaid  period,  such 
'^  persons  or  company  be  not  able  to  commence  and  carry  out 
"  the  proposed  enterprise,  then  the  Governments  of  Great 
"  Britain  and  the  United  States  shall  be  free  to  afibrd  their 
**  protection  to  any  other  persons  or  company  that  shall  be 
"  prepared  to  commence  and  proceed  with  the  construction 
"  of  the  canal  in  question. 

"  Art.  8.  The  Governments  of  Great  Britain  and  the 
^*  United  States  having  not  only  desired,  in  entering  into 
"  this  Convention,  to  accomplish  a  particular  object,  but  also 
"  to  establish  a  general  principle,  they  hereby  agree  to  extend 
*'  their  protection  by  treaty  stipulations  to  any  other  prac- 
"  ticable  communications,  ichether  by  canal  or  raihoay,  across 
'^  the  isthmus  which  connects  !North  and  South  America  ; 
"  and  especially  to  the  interoceanic  communications,  should 
*'  the  same  prove  to  be  practicable,  whether  by  canal  or 
"  railway,  which  are  now  proposed  to  be  established  by  the 
"  way  of  Tehuantepec  or  Panama.  In  granting,  however, 
*'  their  joint  protection  to  any  such  canals  or  railways  as  are 
*'  by  this  Article  specified,  it  is  always  understood  by  Great 
"  Britain  and  the  United  States,  that  the  parties  constructing 
*'  or  owning  the  same  shall  impose  no  other  charges  or  con- 
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^'  ditions  of  traffic  thereupon  than  the  aforesaid  Governments 
"  shall  approve  of  as  just  and  equitable  ;  and  that  the  same 
"  canals  or  railways,  being  open  to  the  subjects  and  citizens 
"  of  Great  Britain  and  the  United  States  on  equal  terms, 
"  shall  also  be  open  on  like  terms  to  the  subjects  and 
"  citizens  of  every  other  State  which  is  willing  to  grant 
"  thereto  such  protection  as  Great  Britain  and  the  United 
"  States  engage  to  afford. 

"  Art.  9.  The  ratifications  of  this  Convention  shall  be 
"  exchanged  at  Washington  within  six  months  from  this  day, 
*^  or  sooner  if  possible. 

"  In  faith  whereof,  we,  the  respective  Plenipotentiaries, 
'^  have  signed  this  Convention,  and  have  hereunto  affixed 
"  our  Seals. 

"  Done  at  Washington,  the  nineteenth  day  of  April  anno 
"  Domini  One  thousand  eight  hundred  and  fifty. 

(Signed)         ''Henry  Lytton  Bulwer. 
"  John  M.  Clayton  "  (b). 

CCVIII.  Before  the  ratifications  were  exchanged,  it  was 
explained  by  the  British  to  the  American  Plenipotentiary, 
that  the  words  "  or  any  part  of  Central  America  "  were  not 
to  apply  to  the  British  settlements  in  Honduras,  or  its 
dependencies.  This  explanation  was  fully  adopted  by  the 
American  Plenipotentiary,  and  the  ratifications  were  ex- 
changed. The  Treaty  was  subsequently  submitted  by  the 
President  of  the  United  States  to  the  Senate  (c),  and  was 
approved  of,  after  discussion,  by  that  deliberative  assembly. 

It  was,  however,  contended  by  certain  persons  averse  from 
the  conditions  of  the  Treaty,  that  the  Senate  did  not  under- 
stand that  the  Treaty  was  to  be  construed  with  reference  to 
the  American  Plenipotentiary's  consent,  which  had  been 
expressed  in  the  reply  to  the  British  Plenipotentiary's  ex- 
planation with  respect  to  the  Honduras,  and  consequently 


(b)  Annual  Register  (1850),  pp.  387-300. 

(c)  Vide  supra y  §  cxix. 
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that  the  Senate  had  in  reality  not  assented  to  the  Treaty  so 
qualified. 

Though  there  is  no  ground  for  this  supposition,  the  objec- 
tion evinces  how  much  a  knowledge  of  the  department  of 
Government  in  which  the  power  of  making  and  ratifying 
Treaties  is  vested  by  the  Constitution  of  each  State,  is  neces- 
sary for  the  security  of  the  foreign  relations  of  all  States. 

CCIX.  The  reason  of  the  thing  would  indeed  seem  to 
have  excluded  the  Honduras,  as  the  terms  were  employed 
in  the  Treaty,  even  without  the  subsequent  express  limita- 
tion, from  the  category  of  "  Central  America,"  though  geo- 
graphically and  literally  within  the  scope  of  the  expressions. 
It  is  true  that  Great  Britain  had  originally  only  certain 
limited  j«r«  in  re  with  respect  to  the  Honduras,  such  as 
the  right  of  cutting  mahogany  and  logwood  conceded  to 
her  by  Treaties  with  Spain,  the  right  of  sovereignty  being 
reserved  to  the  Crown  of  the  latter  country  ;  yet  since  Spain 
has  ceased  to  exercise  any  sovereignty,  either  at  Honduras 
or  in  the  circumjacent  territory,  and  the  British  jurisdiction 
is  exercised  there  under  a  Commission  of  the  Crown  which 
has  been  recognized  by  the  United  States,  inasmuch  as 
their  Consul  is  received  at  Belize  under  the  exequatur  of  the 
British  Crown,  Honduras,  therefore,  was  justly  considered 
Si's,  ho\h.  de facto  and  de jure  a  British  settlement;  and  the 
terms  in  the  Treaty  appear,  by  the  ordinary  and  admitted 
rules  of  construction  {d)  applied  with  reference  to  the 
subject-matter  and  context  of  the  Treaty,  not  to  include 
the  British  possession  of  Honduras  (e). 

The  discordant  constructions  put  by  England  and  the 
United  States  upon  this  Treaty  did  not,  as  has  been  shown, 
receive  a  satisfactory  adjustment  until  1859-60,  when  Eng- 
land, by  separate  Treaties  with  Honduras  and  Nicaragua, 

(c?)    Vide  post,  chapter  on  Treaties,  vol.  ii.  part  v.  chap.  viii. 

(e)  ''  Convention  entre  sa  Majeste  le  Roi  de  la  Grand e-Bretagne  et 
sa  Majeste  le  Koi  d'Espagne,  conclue  a  Londres  le  14  juillet  178G." — 
Martens,  Rec.  de  Tr.  iv.  (1786),  pp.  133-140. 

Annual  Re(jister,  1787,  p.  78. 
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relinquished  the  Mosquito  protectorate,  and  recognized  the 
Bay  Islands  as  part  of  the  Republic  of  Honduras  (/). 

The  neutral  character  of  this  ship-canal  between  the 
Atlantic  and  Pacific  Oceans  has  been  thus  recognized  and 
established.  The  neutrality  of  what  is  called  the  "  Hon- 
"  duras  Interoceanic  Railway  "  was  guaranteed  by  a  Con- 
vention of  August  27,  1856,  between  Great  Britain  and 
Honduras  {g). 

(/)  De  Martens,  vol,  xlv.  p.  374 ;  Hertslefs  Treaties,  vol.  xi.  p.  367. 

(ff)  Lawrence's  Wheaton,  i.  p.  478;  Hertslefh  Treaties,  vol.  x.  p.  871. 
The  contract  between  the  State  of  New  Granada  and  the  Panama  Rail- 
way Company  is  given  in  the  State  Papers,  vol.  xlii.  p.  1187.  In  1846  the 
United  States  and  New  Granada  entered  into  a  Treaty  of  Commerce  and 
Navigation. — State  Papers,  vol.  xxxvi.  p.  994,  See  also  Treaty  between 
England  and  the  United  States  of  Colombia,  February  16,  1866. 
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CHAPTER  X. 

SELF-PRESERVATION. 

CCX.  The  Right  of  Self- Preservation,  by  that  defence 
which  prevents,  as  well  as  that  which  repels,  attack,  is  the 
next  International  Right  which  presents  itself  for  discussion, 
and  which,  it  will  be  seen,  may  under  certain  circumstances, 
and  to  a  certain  extent,  modify  the  Right  of  Territorial 
Inviolability. 

CCXI.  The  Right  of  Self-Preservation  is  the  first  law  of 
nations,  as  it  is  of  individuals.  A  society  which  is  not  in  a 
condition  to  repel  aggression  from  without,  is  wanting  in  its 
principal  duty  to  the  members  of  which  it  is  composed,  and 
to  the  chief  end  of  its  institution  («). 

All  means  which  do  not  affect  the  independence  of  other 
nations  are  lawful  for  this  end.  No  nation  has  a  right  to 
prescribe  to  another  what  these  means  shall  be,  or  to  require 
any  account  of  her  conduct  in  this  respect. 

CCXII.  The  means  by  which  a  nation  usually  provides  for 
her  safety  are — 1.  By  alliances  with  other  States.  2.  By 
maintaining  a  military  and  naval  force.  And  3,  By  erecting 
fortifications,  and  taking  measures  of  the  like  kind  within 
her  own  dominions.  Her  full  liberty  in  this  respect  cannot, 
as  a  general  principle  of  International  Law,  be  too  boldly 
announced  or  too  firmly  maintained;  though  some  modifi- 
cation of  it  appears  to  flow  from  the  equal  and  corresponding 

(«)  Vattel,  t.  i.  C.  xiv.  S.  177.  Ov  yap  aipeals  eariv  rjixlv  tov  Trpay/Ltaroy, 
aXA'  VTToXcLTrerai  to  diKaiorarov  kol  dvayKaioTarov  tmv  epycov,  o  VTrep^aivovcnv 

€KOVT€S  OVTOl.    Tl  OVV  ((TTl  TOVTO  ',    ajJ-VVfaBai  TOV  TTpOTfpOV  TToXfpOVvS'  Tjplv. 

Demosth.  7rep\  tcov  eV  Xeppov.  c.  91.     Est  igitur  hsec  non  scripta  sed  nata 
lex,  etc. —  Cic.  pro  Milone,  c,  4. 
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rights  of  other  nations,  or  at  least  to  be  required  for  the 
sake  of  the  general  welfare  and  peace  of  the  world. 

CCXIII.  Armaments  suddenly  increased  to  an  extra- 
ordinary amount  are  calculated  to  alarm  other  nations, 
whose  liberty  they  appear,  more  or  less,  according  to  the 
circumstances  of  the  case,  to  menace  (b). 

It  has  been  usual,  therefore,  to  require  and  receive  ami- 
cable explanations  of  such  warlike  preparations  ;  the  answer 
will,  of  course,  much  depend  upon  the  tone  and  spirit  of  the 
requisition. 

Thus  the  British  Secretary  for  Foreign  Affairs  (Lord 
Grenville),  in  1793,  replied  to  Monsieur  Chauvelin  (who  had 
been  the  accredited  minister  of  the  King  of  France,  and  re- 
mained in  England  after  the  Kepublic  was  declared),  "  It 
"  is  added,  that  if  these  explanations  should  appear  to  us 
"  unsatisfactory ;  if  you  are  again  obliged  to  hear  the  lan- 
*'  guage  of  haughtiness  ;  if  hostile  preparations  are  continued 
"  in  the  ports  of  England,  after  having  exhausted  everything 
"  which  could  lead  to  peace,  you  will  dispose  yourselves  to 
**  war. 

"  If  this  notification,  or  that  which  related  to  the  treaty  of 
*'  commerce,  had  been  made  to  me  in  a  regular  and  official 
*^  form,  I  should  have  found  myself  obliged  to  answer,  that 
"  a  threat  of  declaring  war  as^ainst  Enorland,  because  she 
"  thinks  proper  to  augment  her  forces,  as  well  as  a  declara- 
"  tion  of  breaking  a  solemn  treaty,  because  England  has 
'*  adopted  for  her  own  security  precautions  of  the  same 
**  nature  as  those  which  are  already  established  in  France, 
"  could  neither  of  them  be  considered  in  any  other  light 
"  than  that  of  new  offences,  which,  while  they  subsisted, 
"  would  preclude  all  negotiation  "  (c). 

CCXIV.  We  have  hitherto  considered  what  measures  a 
nation  is  entitled  to  take,  for  the  preservation  of  her  safety, 
icithin  her  own  dominions.     It  may  happen  that  the  same 


(h)  Martens,  1.  iv.  c.  i.  pp.  116-7-8. 

(c)  State  Papers  dnrinr/  the  War,  Lond.  1794.  p.  242. 
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Kight  may  warrant  her  in  extending  precautionary  measures 
without  these  limits,  and  even  in  transgressing  the  borders  of 
her  neighbour's  territory.  For  International  Law  considers 
the  Right  of  Self-Preservation  as  prior  and  paramount  to 
that  of  Territorial  Inviolability,  and,  where  they  conflict, 
justifies  the  maintenance  of  the  former  at  the  expense  of  the 
latter  right. 

The  case  of  conflict  indeed  must  be  indisputable,  pomeri- 
diana  luce  clarior  in  the  language  of  canonists.  Such  a  case, 
however,  is  quite  conceivable.  A  rebellion,  or  a  civil  com- 
motion, it  may  happen,  agitates  a  nation ;  while  the  authori- 
ties are  engaged  in  repressing  it,  bands  of  rebels  pass  the 
frontier,  shelter  themselves  under  the  protection  of  the  con- 
terminous State,  and  from  thence,  with  restored  strength  and 
fresh  appliances,  renew  their  invasions  upon  the  State  from 
which  they  have  escaped.  The  invaded  State  remonstrates. 
The  remonstrance,  whether  from  favour  to  the  rebels,  or 
feebleness  of  the  executive,  is  unheeded,  or,  at  least,  the  evil 
complained  of  remains  unredressed. 

In  this  state  of  things  the  invaded  State  is  warranted  by 
International  Law  in  crossing  the  frontier,  and  in  taking 
the  necessary  means  for  her  safety,  whether  these  be  the 
capture  or  dispersion  of  the  rebels,  or  the  destruction  of 
their  stronghold,  as  the  exigencies  of  the  case  may  fairly 
require. 

CCXV.  Yattel  maintains  strongly  this  opinion  :  '^  II  est 
"  certain  que  si  mon  voisin  donnait  retraite  a  mes  ennemis 
"  lorsquHls  auraient  du  pire  etse  trouveraient  trop  faihles  pour 
^'  m^echapper,  leur  laissant  le  temps  de  se  refaire,  et  d''epier 
"  Voccasion  de  tenter  une  nouvelle  irruption  sur  mes  terreSy 
*'  cette  conduite,  si  prejudiciable  a  ma  surete  et  a  mes  interets, 
"  serait  incompatible  avec  la  neutralite.  Lors  done  que  mes 
"  ennemis  battus  se  retirent  chez  lui,  si  la  charite  ne  lui 
"  permet  pas  de  leur  refuser  passage  et  surete,  il  doit  les 
"  faire  passer  outre  le  plus  tot  possible,  et  7ie  point  souffrir 
'*  qiCils  se  tiennent  aux  aguets  pour  mattaquer  de  nouveau  ; 
**  autrement  il  me  met  en  droit  de  les  aller  chercher  dans  ses 
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'^  terres,  C^est  ce  qui  arrive  aux  nations  qui  ne  sont  pas  en 
*'  etat  de  faire  respecter  leur  territoire ;  le  theatre  de  la  guerre 
"  s'y  etablit  bientot ;  on  y  marche,  on  y  campe,  on  s'y  bat, 
**  comme  dans  un  pays  ouvert  a  tons  venants  "  {d). 

CCXVI.  The  hypothetical  case  here  described  was  that 
which  Great  Britain  alleged  to  have  actually  occurred,  ex- 
cept that  the  circumstances  were  of  a  more  aggravated 
character,  with  respect  to  the  invasion  of  her  Canadian  pos- 
sessions in  1838.  For  she  alleged  that  the  Canadian  rebels 
not  only  found  shelter  on  the  American  frontier  of  the 
Niagara,  but  that  American  citizens  joined  the  rebels,  and 
that  they  obtained  arms,  by  force  indeed,  from  the  American 
arsenals,  and  that  shots  were  fired  from  an  Island  within  the 
American  territories,  while  a  steamer  called  the  Caroline  was 
employed  in  the  transport  of  munitions  of  war  to  the  Island, 
which  when  not  so  employed  was  moored  off  the  American 
shore.  In  this  state  of  things  a  British  captain  and  crew, 
having  boarded  and  forcibly  captured  the  Caroline,  cut  her 
adrift,  and  sent  her  down  the  falls  of  Niagara.  The  act  was 
made  the  subject  of  complaint,  on  the  ground  of  violation  of 
territory,  by  the  American  Government,  and  vindicated  by 
Great  Britain  on  the  ground  of  self-preservation ;  which,  if 
her  version  of  the  facts  were  correct,  was  a  sufficient  answer 
and  a  complete  vindication. 

CCXVII.  In  1826,  the  mustering  and  equipment  of 
Portuguese  rebels  (e)  on  the  Spanish  frontier,  unchecked  by 
the  Spanish  authorities,  was  considered  by  Great  Britain  as 
obliging  her  to  consider  that  "  casus  foederis,"  on  the  happen- 
ing of  which  she  was  bound  to  assist  her  ally,  to  have  actually 
arisen  ;  and  she  accordingly  sent  troops  to  Portugal. 

CCXVIII.  Upon  the  same  principle,  though  a  nation  has 
a  right  to  afford  refuge  to  the  expelled  governors,  or  even  the 
leaders  of  rebellion  flying  from  another  country,  she  is  bound 


{d)  Lib.  iii.  c.  vii,  s.  133. 

(e)  Mr.  Camiimjs  Speech  on  the  King's  message  relatiye  to  the  aftairs 
of  Portugal,  December  12th,  1826. —  Canning" s  Speeches,  vol.  vi.  p.  60. 
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to  take  all  possible  care  that  no  hostile  expedition  is  con- 
certed in  her  territories,  and  to  give  all  reasonable  guaran- 
tees upon  this  subject,  in  answer  to  the  remonstrances  of 
the  nation  from  which  the  exiles  have  escaped  (/).  During 
the  time  when  the  residence  of  the  Pretender  in  France 
within  the  vicinity  of  England  gave  reasonable  alarm  to  the 
British  Government,  the  removal  of  his  residence  to  a  place 
of  less  danger  to  Great  Britain  formed  the  subject  of  the 
stipulations  of  various  Treaties.  If  the  hostile  expedition  of 
the  late  Emperor  of  the  French  in  1842  against  the  then 
existing  monarchy  of  France  had  taken  place  with  the 
sanction  or  connivance  of  the  British  Government,  England 
would  have  been  guilty  of  a  very  gross  violation  of  Inter- 
national Law  ;  and  she  showed  at  the  time  a  wise  and  just 
anxiety  to  purge  herself  from  any  such  suspicion.  But 
though  the  strange  vicissitudes  of  fortune  afterwards  com- 
pelled the  very  monarch  against  whom  that  expedition  had 
been  directed  to  take  refuge  in  this  country,  the  then  repre- 
sentative of  the  executive  of  France,  though  the  leader  of 
that  expedition,  had  no  cause  of  complaint,  either  on  this 
ground,  or  because  other  political  refugees,  professing  all 
shades  and  kinds  of  opinion,  resided  in  safety  in  England ; 
which,  before  it  was  their  refuge,  had  so  often  been,  and 
indeed  still  is,  the  theme  of  their  vituperation. 

CCXIX.  In  all  cases  where  the  territory  of  one  nation  is 

(f)  "  Les  Princes  de  Transilvanie  refuseront  asyle  aux  ennemis  de  la 
Maison  d'Autriclie  et  reciproquement  cette  Puissance  ne  pourra  donner 
retraite  aux  ennemis  des  J?rince3  et  Etats  de  Transilvanie." — Traite  de 
Vienne,  Art.  12 ;  Mahly,  Le  Droit  public,  t.  ii.  p.  59. 

"  L'annee  1716  fut  employee  en  negociations  entre  la  France,  I'Angle- 
terre,  et  les  Provinces-Unies  ;  et  dans  la  suivante,  ces  Puissances  signerent 
a  la  Haye  le  Traite  de  la  Triple  Alliance.  La  France  se  chargeoit  d'en- 
gager  le  Chevalier  de  Saint-Georges  a  sortir  du  comtat  d'Avignon, 
pour  se  retirer  au-dela  des  Alpes.  Cliaque  contractant  promettoit  de  ne 
donner  aucun  asyle  sur  ses  terres  aux  personnes  qui  seroient  declarees 
rebelles  par  I'un  des  deux  autres." — lb.  p.  19. 

"  La  France  promet  de  ne  point  reconnoitre  les  droits  que  le  fils  du 
Roi  Jacques  II  pent  avoir  sur  I'Angleterre,  et  de  ne  le  pas  souflrir  sur 
ses  terres." — Traite  cV  Ut .  fr .-ang .  Art.  4j  lb.  p.  157. 
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invaded  from  the  country  of  another — whether  the  invading 
force  be  composed  of  the  refuo^ees  of  the  country  invaded, 
or  of  subjects  of  the  other  country,  or  of  both — the  Govern- 
ment of  the  invaded  country  has  a  right  to  be  satisfied  that 
the  country  from  which  the  invasion  has  come  has  neither 
by  si/fferance  nor  reception  (^  patientia  aut  receptu)  knowingly 
aided  or  abetted  it.  She  must  purge  herself  of  both  these 
charges ;  otherwise,  if  the  cause  be  the  feebleness  of  her 
Government,  the  invaded  country  is  warranted  in  redressing 
her  own  wrong,  by  entering  the  territory,  and  destroying  the 
preparations  of  war  therein  made  against  her ;  or,  if  these 
have  been  encouraged  by  the  Government,  then  the  invaded 
country  has  a  strict  right  to  make  war  upon  that  country 
herself;  because  she  has  afforded  not  merely  an  asylum,  but 
the  means  of  hostility,  to  the  foes  of  a  nation  with  whom 
she  was  at  peace.  For  it  never  can  be  maintained,  how- 
ever such  a  State  may  suffer  from  piratical  incursions,  which 
the  feebleness  of  the  executive  Government  of  the  country 
whence  they  issue  renders  it  incapable  of  preventing  or 
punishing,  that,  until  such  Government  shall  voluntarily 
acknowledge  the  fact,  the  injured  State  has  no  right  to  give 
itself  that  security,  which  its  neighbour's  Government 
admits  that  it  ought  to  enjoy,  but  which  that  Government 
is  unable  to  guarantee. 

It  must  be  admitted  that  there  is  a  practical  acknowledg- 
ment of  such  inability,  which,  as  much  as  a  voluntary  confes- 
sion, justifies  the  offended  country  in  a  course  of  action  which 
would  under  other  circumstances  be  unlawful.  There  is  a 
very  important  chapter,  both  in  Grotius,  and  in  his  commen- 
tator Heineccius,  entitled  "  De  Poenarum  Communicatione," 
as  to  when  the  guilt  of  a  malefactor,  and  its  consequent 
punishment,  is  communicated  to  others  than  himself;  and 
the  question  is  particularly  considered  with  reference  to  the 
responsibility  of  a  State  for  the  conduct  of  its  citizens.  The 
tests  for  discovering  **  Civitasne  deliquerit  an  cives  ?  "  are 
laid  down  with  great  precision  and  unanimity  of  sentiment  by 
all  Publicists,  and  are  generally  reduced  to  two,  as  will  be 
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seen  from  the  following  extract  from  Burlamaqui  (g)   (who 

repeats  the  opinion  of  Grotius  (Ji)  and  Heineccius)  : — "  In 

^  civil  societies  "  (he  says),  "  when  a  particular  member  has 

^  done  an  injury  to  a  stranger,  the  governor  of  the  common- 

*  wealth  is  sometimes  responsible  for  it,  so  that  war  may  be 
^  declared  against  him  on  that  account.  But  to  ground  this 
^  kind  of  imputation,  we  must  necessarily  suppose  one  of 
^  these  two  things, sufferance  or  reception  (i),  viz.  either  that 
^  the  sovereign  has  suffered  this  harm  to  be  done  to  the 
'  stranger,  or  that  he  afforded  a  retreat  to  the  criminal.  In 
'  the  former  case  it  must  be  laid  down  as  a  maxim,  that  a 
^  sovereign  who,  knowing  the   crimes   of  his   subjects — as, 

*  for  example,  that  they  practise  'piracy  on  strangers, — and 
'  being  also  able  and  obliged  to  hinder  it,  does  not  hinder  it, 
^  renders  himself  criminal,  because  he  has  consented  to  the 
'  bad  action,  the  commission  of  which  he  has  permitted,  and 
'  consequently  furnished  a  just  reason  of  war.  The  two 
^  conditions  above  mentioned,  I  mean  the  knowledge  and 
^  sufferance  of  the  sovereign,  are  absolutely  necessary,  the  one 

*  not  being  sufficient  without  the  other  to  communicate  any 

*  share  in  the  guilt.  Now  it  is  presumed  that  a  sovereign 
'  knows  what   his  subjects  openly  and  frequently  commit ; 

*  and  as  to  his  power  of  hindering  the  evil,  this  likewise  is 
^  always  presumed,  unless  the  want  of  it  be  clearly  proved." 
So  Vattel  (J):  "Si  un  souverain  qui  pourrait  retenir  ses 
^  sujets  dans  les  regies  de  la  justice  et  de  la  paix,  souffre 
^  qu'ils  maltraitent  une  nation,  ou  dans  son  corps  ou  dans 


(</)  The  Trinciples  of  Natural  and  Public  Law,  by  J.  J.  Burlama- 
qui, Professor  at  Geneva.  I  only  possess  the  English  translation, 
London,  1763.  Sir  J.  Mackintosh  calls  him  "  an  author  of  distinguished 
merit." 

(A)  See  Grotius  de  J.  B.  et  P.  1.  ii.  c.  xxi. :  De  Poenarum  Com- 
municatione;  and  the  admirable  Prcelectiones  of  Heineccius  on  this 
chapter. 

Vattel,  1.  ii.  c.  vi. :  "  De  la  part  que  la  nation  peut  avoir  aux  actions  de 
ses  citoyens." 
■    (i)  "  Patientia  aut  receptu." — Grot.  8f  Heinecc, 

(;■)  Book  ii.  c.  vi,  s.  72.. 
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"  ses  membres,  il  ne  fait  pas  moins  de  tort  a  toute  la  nation, 
"  que  s'il  la  maltraitait  lui-meme  "  (k). 

The  act  of  an  individual  citizen,  or  of  a  small  number  of 
citizens,  is  not  to  be  imputed,  without  special  proof,  to  the 
nation  or  Government  of  which  they  are  subjects  (l).  A 
different  rule  would  of  course  apply  to  the  acts  of  large  num- 
bers (m)  of  persons,  especially  if  they  appeared  in  the  array 
and  with  the  weapons  of  a  military  force,  as  in  the  case  of 
the  invasion  of  Portugal  which  has  been  referred  to  above. 

CCXX.  The  consideration  of  the  means  by  which  nations 
have  enabled  themselves  to  perform  this  duty  towards  their 
neighbours  and  the  rest  of  the  world,  and  of  the  very  im- 
portant and  much-vexed  question  of  the  lawfulness  of  allow- 
ing a  friendly  Power  to  raise  troops  in  a  neutral  territory, 
will  be  discussed  when  we  enter  upon  the  Right  of  Jurisdic- 
tion, incident  to  a  State,  over  all  persons  and  things  within 
the  territory,  and  also  in  a  later  part  of  this  work  upon  the 


(7v)  Letter  to  Lord  AsTibiirton,  by  JR.  Phillitnore,  pp.  27,  183.  London, 
1842. 

(I)  "  Oependant,  comme  il  est  impossible  a  I'Etat  le  mieux  regie,  an 
souverain  le  plus  vigilant  et  le  plus  absolu,  de  moderer  a  sa  volonte 
toutes  les  actions  de  ses  sujets,  de  les  contenir  en  toute  occasion  dans  la 
plus  exacte  obeissance,  il  serait  injuste  d'imputer  a  la  nation  ou  au 
souverain  toutes  les  fautes  des  citoyens.  On  ne  peut  done  dire,  en  ge- 
neral, que  Ton  a  refu  une  injure  d  une  nation,  parce  qu'on  I'aura  re9ue 
de  quelqu'un  de  ses  membres  (on  ne  peut  imputer  a  la  nation  les  actions 
des  particuliers)." — Vattel,  t.  i.  1.  ii.  c.  vi.  s.  73. 

(m)  Heffters,  zweites  Bucb,  VolkerrecM  im  Zustand  des  Unfriedens, 
s.  148,  pp.  258-9  :  After  sa^dng  tbat  what  the  State  may  not  lawfully  do 
collectively  it  may  not  do  individually — "  Sollte  freilich  die  Theilnahme 
der  Unterthanen  eine  massenhafte  werden,  dadurcb  die  Aufmerksamkeit 
und  Bedeuklicbkeit  der  Gegenpartei  erregen,  demnach  Kepresalien  der- 
selben  befurchten  lassen." 

Zouch,  de  Judicio  inter  Gentes,  pars  ii.  s.  vi.  p.  120  (ed.  Oxonise,  1650)  : 
'^  An  reprsesaliae  sint  licitae  ?  Imperator  Zeno  aequitati  naturali  con- 
trarium  dicit  ut,  pro  alieno  debito,  alii  molestentur  ;  et  in  Novella  Justi- 
niani  probibentur  pignorationes  pro  aliis  :  addita  causa,  quod  rationem 
non  habet,  alium  esse  debitorem,  alium  exigi :  Jure  tamen  Gentium  intro- 
ductum  apparet,  ut  pro  eo  quod  preestare  debet  civilis  societas,  aut  ejus 
caput,  sive  per  se  primo,  sive  quod  alieno  debito  jus  non  reddendo  se 
obstrinxerint,  ohligata  sint  omnia  bona  suhditoriim." 
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Rights  and  Duties  of  Neutrals.  But  this  present  is  not  an 
unfit  place  for  offering  some  general  remarks  upon  the  con- 
trol exercised  by  the  State  over  strangers,  whether  domiciled 
and  commorant  (Jiahitans),  or  merely  travellers  through  the 
country  {Strangers  qui  p assent)  (n). 

It  is  a  received  maxim  of  International  Law,  that  the 
Government  of  a  State  may  prohibit  the  entrance  of  strangers 
into  the  country,  and  may  therefore  regulate  the  conditions 
under  which  they  shall  be  allowed  to  remain  in  it,  or  may 
require  and  compel  their  departure  from  it.  According  to 
the  Law  of  England,  local  allegiance  is  due  from  an  alien  or 
stranger  born,  so  long  as  he  continues  within  the  protection 
and  dominion  of  the  CroAvn  ;  and  it  ceases  the  instant  he  trans- 
fers himself  from  this  kingdom  to  another.  The  allegiance 
and  the  protection  of  the  stranger,  therefore,  are  both  confined, 
in  point  of  time,  to  the  duration  of  the  residence ;  and  in  point 
of  locality,  to  the  dominion  of  the  British  Empire  (o).  During 
periods  of  revolutionary  disturbances  both  on  the  Continent 
and  within  this  kingdom,  it  has  been  customary  to  pass  Acts 
of  Parliament  authorizing  certain  high  officers  of  the  State 
to  order  the  departure  of  aliens  from  the  realm  within  a 
specified  time,  and  their  imprisonment  in  case  of  refusal. 
These  Acts  have  generally  been  limited  in  their  duration : 
the  operation  of  the  last  was  confined  to  the  period  of  one 
year  0). 

(n)    Vattel,  1.  i.  c.  xix.  s.  213, 1.  ii.  c.  V\\\.  passim. 

(  o)   Calvin^s  case,  7  Cokeys  Reports,  6  a. 

Stephen's  Blackstone,  vol.  ii.  book  iv.  pt.  i.  c.  2. 

1  Hale's  Pleas  of  the  Crown,  60. 

{p)  ''  This  power,"  as  Mr.  Canning  observed,  "  bad  undoubtedly  been 
exercised  by  tbe  Crown,  sometimes  with,  sometimes  without,  the  consent 
of  Parliament "  (5  Canning's  Speeches,  p.  255).  The  33  Geo.  III.  c.  4, 
A.D.  1793,  was  the  first  Alien  Act  passed  by  the  Parliament  of  this 
kingdom,  and  was  followed  up  by  Lord  Grenville's  note,  dismissing 
Monsieur  Chauvelin. 

( Translation.) 

*'  Whitehall,  Jan.  24,  1793. 
"  I  am  charged  to  notify  to  you.  Sir,  that  the  character  with  which 
you  have  been  invested  at  this  Court,  and  the  functions  of  which  have  been 
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so  long  suspended,  being-  now  entirely  terminated  by  the  fatal  death  of 
his  late  Most  Christian  Majesty,  you  have  no  more  any  public  character 
here. 

"  The  King  can  no  longer,  after  such  an  event,  permit  your  residence 
here.  His  Majesty  has  thought  fit  to  order  that  you  should  retire  from 
this  kingdom  within  the  term  of  eight  days  ;  and  I  herewith  transmit  to 
you  a  copy  of  the  order  which  his  Majesty,  in  his  Privy  Council,  has 
given  to  this  effect. 

"  I  send  you  a  passport  for  yourself  and  your  suite  ;  and  I  shall  not 
fail  to  take  all  the  other  necessary  steps,  in  order  that  you  may  return  to 
France  with  all  the  attentions  which  are  due  to  the  character  of  Minister 
Plenipotentiary  from  his  Most  Christian  Majesty,  which  you  have  exer- 
cised at  this  Court. 

^'  I  have  the  honour  to  be,  &c. 

"  Gkenville." 
{State  Papers  on  the  War,  p.  245.) 

This  Act  was  followed  up  by  the  under-mentioned  statutes,  all  now 
repealed : — 

38  Geo.  III.  c.  50,  77.  56  Geo.  III.  c.  86. 

41  Geo.  III.  c.  24.  58  Geo.  III.  c.  96. 

42  Geo.  III.  c.  92.  1  Geo.  IV.  c.  105. 

43  Geo.  III.  c.  155.  3  Geo.  IV.  c.  97. 

64  Geo.  III.  c.  155.  5  Geo.  IV.  c.  37. 

65  Geo.  III.  c.  64. 

The  last  Statute  was  passed  on  June  9,  1848,  11  &  12  Vict.  c.  20, 
"  An  Act  to  authorize  for  one  Year  and  to  the  end  of  the  then  next 
Session  of  Parliament  the  Removal  of  Aliens  from  the  Realm." 

Homers  Memoirs,  vol.  ii.  p.  522.     Speech  on  the  Alien  Bill,  1816. 


VOL.  I, 
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CHAPTER  XL 

RIGHT    TO   A    FREE    DEVELOPMENT    OF    NATIONAL 
RESOURCES    BY    COMMERCE. 

CCXXI.  This  Right  («)  is  little  more  than  a  consequence 
from  what  has  been  already  stated  with  respect  to  the  free 
navigation  of  the  ocean,  and  the  exceptions  which  Inter- 
national Law  has  sanctioned  in  the  case  of  particular  portions 
of  the  ocean.  The  general  law  as  to  the  perfect  liberty  of 
commerce  incident  to  every  nation  is  forcibly  and  truly  stated 
by  Grotius  (b) :  "  Quominus  gens  quaeque  cum  quavis  gente 
"  seposita  commercium  colat,  impediendi  nemini  jus  est :  id 
"  enim  permitti  interest  societatis  humanoe  ;  nee  cuiquam 
*^  damno  id  est :  nam  etiam  si  cui  lucrum  speratum,  sed  non 
"  debitum,  decedat,  id  damni  vice  reputari  non  debet." 

The  extravagant  pretensions  of  Spain  and  Portugal  to 
exclusive  commerce  with  the  East  and  West  Indies,  and 
their  practical  abandonment,  have  been  discussed  in  a  former 
chapter.  It  is,  however,  perfectly  competent  to  any  nation 
to  make  what  regulations  it  pleases  with  respect  to  its  own 
commerce,  to  admit  every  nation  equally  to  it,  to  exclude 
nations  from  it,  to  admit  some  under  favourable  and  others 

(«)  "  Oommercium  cum  Turcis  vetitum  dicere  lege  omnes  videntur. 
Et  mihi  tamen  non  libet  facile  discedere  a  regula  certissima  Juris 
Gentium,  quod  constituit  commercia,  nee  distinguit  aliquid  de  Gentibus." 
— Alberimis  Gent.  Advoc.  Hispan.  cc.  25,  2Q. 

Grotius,  1.  ii.  c.  2,  5. 

Martens,  1.  iv.  c.  iii.  s.  139. 

Klilher,  s.  69. 

Masse,  Le  Droit  commercial  dans  ses  rapjwrfs  avec  de  Droit  les  Gens 
et  le  Droit  civil,  t.  i.  1.  ii.  tit.  i.  oh.  i.  (ed.  1874),  p.  95. 

(/>)  L.  ii.  c.  2,  1.3,  5. 
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under  unfavourable  conditions,  unless,  indeed,  such  original 
liberty  be  curtailed  by  the  express  provisions  of  a  Treaty. 

A  nation  has  the  same  power  of  restricting  commerce  with 
regard  to  its  distant  provinces  and  colonies.  Every  colony 
almost  has,  at  one  time  or  other,  been  confined  to  commercial 
intercourse  with  its  mother  country,  or  to  some  great  privi- 
leged company  of  that  country.  Every  page  of  the  history 
of  colonial  dependencies  shows  with  what  rigour  this  mono- 
poly has  been  exerted  by  the  mother  country  in  time  of 
peace,  and  with  what  jealousy  the  forced  relaxation  of  such 
monopoly  in  time  of  war  by  one  belligerent  in  favour  of 
neutrals,  has  been  regarded  by  the  other  belligerent.  Eng- 
land has  steadily  denied  to  the  neutral  the  right  of  carrying 
on  that  commerce  with  the  colonies  of  the  belligerent  in  time 
of  war  from  which  it  had  been  excluded  in  time  of  peace. 
But  this  subject  belongs  to  another  part  of  this  work. 

"  The  colonial  monopoly,  that  fruitful  source  of  wars  " 
(Mr.  Wheaton  writes  in  1845),  "  has  nearly  ceased;  and  with 
"  it  the  question  as  to  the  right  of  neutrals  to  enjoy  in  war 
"  a  commerce  prohibited  in  time  of  peace  "  (c). 

The  whole  status  of  Consuls  is  considered  in  a  later  por- 
tion of  this  work  (^d), 

(c)  Hist.  pp.  759-60. 

{d)  Et  vide  ante,  cb.  ii.  §.  xiii. 
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CHAPTER  XIL 

RIGHT    OF    ACQUISITION. 

CCXXII.  In  the  discussion  upon  the  Kights  of  Terri- 
torial Inviolability,  the  fact  of  rightful  Possession  has  been 
assumed  («).  "  Totum  autem  jus  "  (the  Roman  lawyers  say) 
"  consistit  aut  in  adquirendo,  aut  in  conservando,  aut  in 
"  minuendo.  Aut  enim  hoc  agitur,  quemadmodum  quid 
"  cuj usque  fiat ;  aut  quemadmodum  quis  rem  vel  jus  suum 
"  conservet ;  aut  quomodo  alienet  aut  amittat  "  (b). 

Before,  however,  we  enter  upon  the  consideration  of  the 
manner  in  which  Acquisitions  are  made  by  a  State,  it  seems 
expedient  to  offer  some  observations  upon  the  nature  of — 

1.  Possession  (possessio)  ;  and  of 

2.  Property  (propriefas),  or  Dominion  (^dominium). 

The  Roman   Law  (c)  is  the  repository  from  which  all 

(a)  "  Les  territoires  de  V Europe  ont  ete  appropries  a  chaque  nation  a 
la  suite  de  revolutions  successives,  dans  lesquelles  la  force,  puis  la  marche 
lente  et  logique  des  ^venements,  ont  eu  plus  d'influence  que  le  droit. 
L'invasion  des  peuples  du  nord  dans  le  monde  romain  ;  plus  tard,  la  re- 
union des  difFerentes  petites  puissances  de  la  feodalite  en  Etats  plus  forts 
et  moins  nombreux,  sont,  dans  ce  travail,  les  deux  faits  principaux. 
Pendant  ce  long  espaee  de  temps,  et  depuis,  des  transformations  diverses, 
des  trait^s  nombreux,  se  sont  succedes,  et  tout  finit  par  constituer  le  terri- 
toire  des  Etats  actuels. 

"  II  serait  inutile  de  discuter  sur  la  legitimite  des  premieres  occupations 
qui  Be  rencontrent  a  I'origine  de  ces  Etats." — Des  Moyens  dacquerir  le 
JDomaine  internatwnnl,  par  Eugene  Ortolan,  s.  Ixi.  p.  42. 

(b)  Dig.  1.  i.  t.  iii.  41. 

(c)  Warnkonig,  Instit.  Juris  Rom.  P?'ivati,  1.  ii.  c.  i.  t.  iii.,  c.  ii.  t.  ii. 
Puchta,  Pandekten,  Kap.  2. 

MacJieldey,  Besond.  Theil.  Kap.  1,  t.  i. 

Savigny,  Besitzrecht. 

Muhlenhrilrk,  Docirina  Pandect.  1.  ii.  c.  2. 
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jurists,  whether  writing  on  private  or  public  law,  have 
borrowed  their  elementary  learning  upon  this  point ;  and  it 
is  with  truth  that  a  very  distinguished  modern  jurist  observes, 
"  Possessionis  notio  atque  indoles,  ejus  acquisitio  vel  amissio, 
"  accuratius  a  jurisconsultis  Romanis  definitae  sunt,  ut  ea  jam 
"  non  facti  solum  sed  juris  quoque  esse  dicatur  "  (d). 

CCXXIII.  The  generic  term  possession  branches  forth 
into  various  species  (e). 

That  person  is  properly  said  to  possess  a  thing  who  both 
actually  and  corporally  retains  it,  and  who  desires  and  in- 
tends at  the  same  time  to  make  it  his*  own. 

That  person  who,  having  no  such  desire  or  intention,  by 
mere  corporal  act  retains  a  thing,  is,  only  in  a  gross  and  in- 
accurate sense,  said  to  possess  it. 


(d)  Waj'nkdnig,  Instit.  Juris  Romani  Privnti,  s.  295. 

In  The  Fama,  5  C.  Roh.  Adm.  Rep.  pp.  114-16,  Lord  Stowell  applies 
the  rules  relating  to  Possession,  Szc.  in  the  Institutes  and  Digests  to  decide 
a  question  of  International  Law. 

(e)  Dig.  xli.  2 :  "  De  acquirenda  vel  amittenda  possessione." 
Ih.  xliii.  17 :  "  Uti  possidetis." 

Inst.  ii.  t.  vi. :  "  De  usucapione." 

"  Possessio  appellata  est,  ut  et  Lahio  ait,  a  sedibus,  quasi  positio, 
quia  naturaliter  tenetur  ab  eo,  qui  ei  insistit;  quam  Grseci  kutoxtjv 
dicunt."— D/y.  xli.  2,  1. 

"  Qui  jure  familiaritatis  amici  fundum  ingreditur,  non  videtur  possi- 
dere,  quia  non  eo  animo  ingressus  est,  ut  possideat,  licet  corpore  in  fundo 
sit."— 76.  41. 

"  Quod  meo  nomine  possideo,  possum  et  alieuo  nomine  possidere  ;  nec 
enim  muto  mihi  causam  possessionis,  sed  desino  possidere,  et  alium  pos- 
sessorem  ministerio  meo  facio.  Nec  idem  est  possidere,  et  alieno  nomine 
possidere  ;  nam  is  possidet,  cujus  nomine  possidetur.  Procurator  alienae 
possessionis  prsestat  ministerium." — lb.  18. 

'^  Justa  enim  an  injusta  adversus  ceteros  possessio  sit,  in  hoc  interdicto 
nihil  refert ;  qualiscunque  enim  possessor  hoc  ipso,  quod  possessor  est, 
plus  juris  habet,  quam  ille,  qui  non  possidet." — lb.  xliii.  17,  2. 

"  Creditores  missos  in  possessionem  rei  servandse  causa  interdicto  uti 
possidetis  uti  non  posse ;  et  merito,  quia  non  possident.  Idemque  et  in 
ceteris  omnibus,  qui  custodies  causa  missi  sunt  in  possessionem,  dicendum 
est."— 26.  17,  3,  8. 

"  Dejicitur  is,  qui  possidet,  sive  civiliter,  sive  naturaliter  possideat ; 
nam  et  naturalis  possessio  ad  hoc  interdictum  pertinet." — lb.  xliii.  16; 
1.  s.  9. 


326  INTERNATIONAL    LAW. 

That  person  who  retains  a  thing  in  the  conviction  that  he 
is  the  rightful  possessor  of  it,  though  he  be  mistaken,  and  be 
not  the  rightful  possessor,  may  acquire,  by  the  operation  of 
time,  a  legal  title  to  it,  and  be  protected  by  law  in  tlie  pos- 
session of  it  {ad  usucapionem  possidet). 

There  are,  therefore,  three  species  of  possession : 

1.  Natural  possession,  or  the  bare  seizing  and  detaining  a 
thing  {iiatiiralis  possessio,  sive  nuda  rei  detentio^. 

2.  Legal  possession,  by  act  and  intention  {animo  et  facto, 
de  droit  et  de  fait,  possessio  proprie  sic  dicta)  (f). 

3.  Possession  by  operation  of  time  {civilis  possessio). 
CCXXIV.    Dominion    {dominium)    is    the    fullest   right 

which  can  be  exercised  over  a  thing;  tlie  right  of  property, 
properly  so  called. 

According  to  the  ancient  Roman  Law,  dominium  could 
only  be  acquired  by  a  Roman  citizen,  and  through  the 
medium  of  certain  strict  formalities  ("  in  mancipio  habere, 
^^  ex  jure  Quiritium  dominus^'').  But  the  Praetor,  following 
the  dictates  of  natural  equity  {jus  gentium),  introduced  a 
doctrine  which,  without  these  formalities,  secured  to  the 
stranger  {peregrinus),  as  well  as  the  citizen,  a  dominion  over 
the  thing  [in  bonis,  bonitarium)  which  he  had  lawfully,  and 
'^  jure  gentium  "  acquired. 

Justinian  abolished  altogether  this  distinction  {g)  between 

(/)  "  Si  me  in  vacuam  possessionem  fundi  Corneliani  miseris,  ego  pu- 
tarem  me  in  fuudum  Sempronianum  missum,  et  in  Oornelianum  iero,  nou 
acquirem  possessionem,  nisi  forte  in  nomine  tantum.  erraverimus,  in  corpore 
consenserimus.  Quoniam  aiitem  in  corpore  non  cousenserimus  an  a  te 
tamen  recedat  possessio  ?  quia  auimo  deponere  et  mutare  nos  possessionem 
posse  et  Celsus  et  Marcellus  scribunt,  duMtari  potest ;  et  si  animo  acquiri 
possessio  potest,  numquid  etiam  acquisita  est  ?  sed  non  puto  errantem 
acquirere,  ergo  nee  amittet  possessionem  qui  quodammodo  sub  conditione 
recessit  de  possessione." — Dig.  xli.  2,  34. 

"  Differentia  inter  dominium  et  possessionem  liaec  est,  quod  dominium 
nihilo  minus  ejus  manet,  qui  dominus  esse  non  vult,  possessio  autem 
reeedit  ut  quisque  constituit  nolle  possidere.  Si  quis  igitur  ea  mente 
possessionem  tradidit,  ut  postea  ei  restituatur,  desinit  possidere." — 
Ih.  17,  1. 

{g)   Cod.  vii.  25  :  "  De  nudo  jure  Quiritium  tollendo." 

Warnkomg,  Imtit.  J.  R.  1.  ii.  ch.  i.  t.  3. 
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the  ancient  and  the  Praitorian  Equity,  and  established  uni- 
versally the  dominium  jure  gentium.      The  law,  however,  still 
recognized  certain  modes  of  acquiring  property :  these  were 
either  according  to  ihQJus  gentium  or  ihQJus  civile. 
The  principal  modes  under  i\iQJus  gentium  were: 

1.  Occupation  {occupatio). 

2.  Natural  increase  (acccssio). 

3.  Transfer  (traditio)  ;  either 

{a.  inter  vivos, 
/5.  or  by  testament  or  succession. 
The  mode  of  acquisition  under  the  jus  civile  was, 

1.  By  the  effect  of  a  law  {lege). 

2.  By  a  judicial  sentence  (adjudicatione). 

3.  By  the  operation  of  time  (vetustatis  auctoritate,  usu- 
capione,  prcescriptione). 

Dominion  might  suffer  an  interruption  by  the  invasion  of 
another  person  {usurpatio). 

1.  By  an  overt  act  on  the  part  of  an  individual  {natu- 
Talis  usurpatio)', 

2.  By  an  adverse  decision  of  a  legal  tribunal  {civilis  usur- 
patio). 

As  Dominion  is  acquired  by  the  combination  of  the  two 
elements  o^fact  and  intention,  so,  by  the  dissolution  of  these 
elements,  or  by  the  contrary  fact  and  intention,  it  may  be 
lost  (A)  or  extinguished  [i). 

The  application  of  these  principles  of  Koman  jurisprudence 
to  the  system  of  International  Law  appears  to  have  been 
readily  made  by  Grotius  and  other  jurists;  and  without 
some  acquaintance  both  with  the  language  and  doctrine  of 
the  Roman  Law  upon  the  subject  of  Possession  and  Domi- 
nion, it  is  impossible  correctly  to  understand  and  justly  to 
appreciate  the  writings  of  commentators  upon  International 
Law. 


{h)  "  Quern admodum  nulla  possessio  acquiri  nisi  animo  et  corpore 
potest,  ita  nulla  omittitur  nisi  in  qua  utrunique  in  contrarium  actum 
eat."— Dig.  xli.  2,  8. 

(i)  Vide  post. 
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It  will  be  well  to  recite,  as  a  preface  to  the  discussion  upon 
the  Rights  of  Acquisition  by  a  State,  the  doctrine  and  lan- 
guage of  Bynkershoek :  "  Postquam  Lex  certos  dominii 
"  acquirendi  modos  prasscripsit,  hos  sequemur  "  (k).  From 
Grotius  (/)  we  learn  that  these  modes  of  Acquisition  were  : 

1.  By  occupation  (occupatione  derelicti). 

2.  By  Treaty  and  Convention  {pactionibus). 

3.  By  Conquest  (victorice  jure). 

And  if  Acquisition  by  Accession  and  by  Prescription  be 
considered  as  corollaries  to  Occupation,  and  all  cases  of 
Transfer  be  held  to  fall  under  the  category  of  Treaty  and 
Convention,  the  enumeration  may  be  considered  as  suffi- 
ciently complete  (m). 

CCXXV.  But  Acquisition  itself  is  divided  into  two 
classes :  Original  (^acquisitio  originaria)  and  Derivative 
{derivaiwa,facto  hominis  vel facto  legis). 

Under  the  former  head  may  be  classed  Acquisition  by 
Occupation,  Accession,  and  Prescription :  under  the  latter, 
all  Acquisitions  by  Treaty  or  Convention,  including  Transfer 
(traditio),  Gift,  Sale,  Exchange,  Inheritance  by  Testament 
or  Succession,  and  Acquisitions  by  Conquest  (n). 

(k)  Opera,  iii.  254:  "De  Dominio  Maris." 

(/)  Lib.  ii.  c.  ix.  s.  11,  p.  338. 

(wi)  "  Domiuiumqiie  rerum  ex  naturali  possessione  coepisse,  Nerva 
filius  ait,  ej usque  rei  vestigium  remanere  in  his,  quae  terra,  mari,  coeloque 
capiuntur  ;  nam  haec  protinus  eorum  fieri,  qui  primi  possessionem  eorum 
apprelienderint.  Item  bello  capta,  et  insula  in  mari  enata,  et  gemmae, 
lapilli,  margaritse  in  littoribus  inventse  ejus  fiuut,  qui  primus  eorum 
possessionem  nactus  est." — Dig.  xli.  t.  ii.  1,  i. 

"  Sed  quemadmodum,  cum  Theatrum  commune  sit,  recte  tamen  dici 
potest  ejus  esse  eum  locum  quern  quisque  occuparit :  sic  in  urbe  mundove 
communi  non  adversatur  jus  quo  minus  suum  quidque  cuj usque  sit." — 
Cicero  de  Fin.  1.  iii.  c.  20. 

"  Sunt  autem  privata  nulla  natura :  sed  aut  veteri  occupatione,  ut  qui 
quondam  in  vacua  venerunt :  aut  victoria,  ut  qui  bello  potiti  sunt ;  aut 
lege,  pactione,  conditione,  sorte,  ex  quo  fit  ut  ager  Arpinas  Arpinatum 
dicatur:  Tusculanus  Tusculanorum:  siinilisque  est  privatarum  possessionum 
descriptio,  ex  quo  quia  suum  cuj  usque  fit,  eorum,  quae  natura  fuerunt 
communia,  quod  cuique  obtigit,  id  quisque  teneat :  eo  si  qui  sibi  plus 
appetet,  violabit  jus  humanae  societatis." — De  Off.  1.  i.  c.  7, 

{n)  The  effect  of  Christianity  upon  the  doctrines  of  possession  and 
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CCXXVI.  With  respect  to  Original  Acquisition,  we 
have  first  to  consider  under  this  head  the  title  which  a  nation 
acquires  by  occupation.  Discovery,  Use,  and  Settlement  are 
all  ingredients  of  that  OccupatioiL  which  constitutes  a  valid 
title  to  national  acquisitions. 

CC  XXVII.  Discover  If,  according  to  the  acknowledged 
practice  of  nations,  whether  originally  founded  upon  Comity 
or  Strict  Right,  furnishes  an  inchoate  title  to  possession  in 
the  discoverer.  But  the  discoverer  must  either,  in  the  first 
instance,  be  fortified  by  the  public  authority  and  by  a  com- 
mission from  the  State  of  which  he  is  a  member,  or  his  dis- 
covery must  be  subsequently  (o)  adopted  by  that  State ; 
otherwise  it  does  not  fall,  with  respect  to  the  protection  of 
the  individual,  under  the  cognizance  of  International  Law, 
except  in  a  limited  degree ;  that  is  to  say,  the  individual 
has  a  natural  title  to  be  undisturbed  in  the  possession  of 
the  territory  which  he  occupies,  as  against  all  third  Powers. 
It  will  be  a  question  belonging  to  the  Municipal  Law  of  his 
own  country,  whether  such  possessions  do  not  belong  to  her, 
and  whether  he  must  not  hold  them  under  her  authority  and 
by  her  permission.  Such  would  be  the  case  with  the  pos- 
sessions of  an  English  subject.     But,  as  far  as  International 

property,  or  dominion,  was  as  "beneficial  as  it  was  upon  all  other  doctrines 
whicli  are  conservative  of  social  order  and  productive  of  liuman  happiness. 
Ascribing  to  God  "  the  world  and  all  that  is  therein,"  it  nevertheless 
consecrated  the  rights  of  Property  ;  and  though  for  a  season  the  first 
professors  of  Christianity  had  their  goods  in  common,  and  no  private 
property,  yet  this  was  an  accidental  arrangement,  growing  out  of  the 
particular  exigencies  of  a  particular  epoch,  and  ceasing  when  they  ceased. 
The  arrangement,  moreover,  while  it  lasted,  was  voluntary ;  and  even 
during  its  continuance  a  respect  for  the  strict  7'ights  of  property  was 
carefully  inculcated  and  preserved. — See  Troplony,  de  Vlnjluence  du 
Christianisme  sur  le  Droit  civil  des  Romaiifis,  p.  121. 

(o)  '■'' Ratihabitio  constituit  tuum  negotium,  quod  ab  initio  tuum  non 
erat,  sed  tui  contemplatione  gestum." — Dig.  iii.  6,  vi.  9.  De  Negotiis 
gestis. 

"  Sed  etsi  non  vero  procuratori  solvam,  ratum  autem  hahet  dominus, 
quod  solutum  est,  liberatio  contingit:  rati  enim  hahitio  mandato  com- 
paraturr — Dig.  xlvi.  3,  xii.  4,  de  Solut. :  cf.  Dig.  xliii.  16,  i,  14,  de  vi  et 
de  vi  arm. 
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Law  is  concerned,  Yattel,  following  the  rules  of  natural 
equity  incorporated  into  Roman  Jurisprudence,  says  justly  : 
"  Tons  les  hommes  ont  un  droit  egal  aux  choses  qui  ne  sont 
"  point  encore  tombes  dans  la  propriete  de  quelqu'un  ;  et 
"  ces  choses-la  appartiennent  au  premier  occupant.  Lors 
"  done  qu'une  nation  trouve  un  pays  inhabite  et  sans  maitre 
''  elle  peut  legitimement  s'en  emparer ;  et  apres  qu'elle  a 
"  suffisamment  marque  sa  volonte  a  cet  egard,un  autre  ne  peut 
"  Pen  depouiller.  C'est  ainsi  que  des  navigateurs,  allant  a  la 
'^  decouverte,  munis  d'une  commission  de  leur  souverain,  et 
"  rencontrant  des  iles,  ou  d'autres  terres  desertes,  en  ont  pris 
"possession  au  nom  de  leur  nation:  et  communement  ce 
"  titre  a  ete  respecte,  pourvu  qu'une  possession  reelle  I'ait 
"  suivi  de  pres  "  (/>). 

CCXXVIII.  In  the  various  discussions  which  took  place 
between  the  United  States  and  Great  Britain  with  respect 
to  the  right  of  the  Oregon  Territory,  the  title  resulting  from 
discovery  was  attempted  to  be  pushed  far  beyond  the  limits 
of  this  doctrine,  even  to  the  extent  of  maintaining,  that  the 
first  discovery  by  an  uncommissioned  merchant-ship  gave 
priority  to  the  claims  of  America  upon  these  regions.  But 
such  a  position  appears  opposed  to  all  authorities  upon  Inter- 
national Law,  and  it  was  steadily  denied  by  Great  Britain. 

CCXXIX.  The  inchoate  title^  then,  must  in  the  first  place 
be  fortified  by  the  previous  commission  or  confirmed  by  the 
subsequent  Ratification  of  the  State  to  which  the  discoverer 
belongs.  So  far,  according  to  the  practice  of  nations, 
strengthened  in  some  degree  by  the  principles  of  natural 
Law  and  the  reason  of  thing,  the  fact  of  authorised  dis- 
covery may  be  said  to  found  the  right  to  occupy. 

"  It  is  to  be  observed,  then  "  (Lord  Stowell  says)  "  that 
'^  all  corporeal  property  depends  very  much  upon  occupancy. 
"  With  respect  to  the  origin  of  property,  this  is  the  sole  foun- 
"  dation :  quod  nuUius  est  ratione  iiaturali  occupanti  conceditur. 

(p)  "  Comment  ime  nation  s'approprie  un  pars  desert.'' —  Vattel,  torn.  i. 
1.  i.  c.  18,  s.  207. 
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"  So  with  regard  to  transfer  also,  it  is  universally  held,  in 
"  all  systems  of  jurisprudence,  that  to  consummate  the  right 
"  of  property,  a  person  must  unite  the  right  of  the  thing  with 
^^  possession.  A  question  has  indeed  been  made  by  some 
^^  writers,  whether  this  necessity  proceeds  from  what  they 
"  call  the  natural  law  of  nations,  or  from  that  which  is  only 
*^  conventional.  Grotius  seems  to  consider  it  as  proceeding 
"  only  from  civil  institutions.  Pvffendorf  and  Pothier  go 
'^  farther.  All  concur,  however,  in  holding  it  to  be  a  ne- 
"  cessary  principle  of  jurisprudence,  that,  to  complete  the 
*^  right  of  property,  the  right  to  the  thing  and  the  possession 
*'  of  the  thing  itself  should  be  united  ;  or,  according  to  the 
"  technical  expression,  borrowed  either  from  the  civil  law,  or, 
*'  as  Barheyrac  explains  it,  from  the  commentators  on  the 
"  Canon  Law,  that  there  should  be  both  the  jus  in  rem  and 
"  the  jus  in  re.  This  is  the  general  law  of  property,  and 
"  applies,  I  conceive,  no  less  to  the  right  of  territory  than  to 
"  other  rights.  Even  in  newly  discovered  countries,  where 
"  a  title  is  meant  to  be  established  for  the  first  time^  some 
'•  act  of  possession  is  usually  done  and  proclaimed  as  a  notifi- 
'*  cation  of  the  fact. 

"  In  transfer,  surely,  where  the  former  rights  of  others  are 
"  to  be  superseded  and  extinguished,  it  cannot  be  less  neces- 
"  sary  that  such  a  change  should  be  indicated  by  some  public 
'^  acts,  that  all  who  are  deeply  interested  in  the  event,  as  the 
"  inhabitants  of  such  settlements,  may  be  informed  under 
"  whose  dominion  and  under  what  laws  they  are  to  live. 
"  This  I  conceive  to  be  the  general  propriety  of  principle  on 
"  the  subject,  and  no  less  applicable  to  cases  of  territory, 
"  than  to  property  of  every  other  description  "  {q). 

CCXXX.  The  next  step  is  to  consider  what  facts  con- 
stitute an  Occupation ;  what  are  the  signs  and  emblems  of 
its  having  taken  place  :  for  it  is  a  clear  principle  of  Inter- 
national Law,  that  the  title  may  not  be  concealed,  that  the 
intent  to  occupy  must  be  manifested  by  some  overt  or  external 

(q)  The  Fama,  5  C.  Bob.  Adm.  Rep.  pp.  114-116. 
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acts.     The  language  of  the  commentators  is  clear  and  full 
upon  this  point. 

'^  Simul  discimus  quomodo  res  in  proprietatem  iverint: 
'^  mm  animi  actu  solo ;  neque  enim  scire  alii  poterant  quid 
'^  alii  suum  esse  vellent,  ut  eo  abstinerent;  et  idem  velle 
*^  plures  poterant :  sed  pacto  quodam  aut  expresso,  ut  per 
"  divisionem,  aut  tacito,  ut  per  occupationem  "  (r). 

Again : 

"  Kequiritur  autem  corporalis  quaedam  possessio  ad  domi- 
"  nium  adipiscendum  "  (5). 

And  again  : 

"  Praeter  animum  possessionem  desidero,  sed  qualemcun- 
"  que,  quas  probet,  me  nee  corpore  desiise  possidere"  (^). 

These  acts,  then,  by  the  common  consent  of  nations,  must 
be  use  of  and  settlement  in  the  discovered  territories. 

CCXXXI.  By  a  Bull  promulgated  in  1454,  Pope  Nicho- 
las Y.  gave  to  the  crown  of  Portugal  the  Empire  of  Guinea, 
and  the  power  to  subdue  all  the  barbarous  nations  therein, 
and  prohibited  the  access  of  all  other  nations  thereto  {u). 
By  a  Bull  promulgated  in  1493,  Pope  Alexander  YI. 
granted  to  the  crown  of  Spain  all  lands  already,  or  here- 
after discovered,  lying  to  the  west  and  south  of  the  Azores, 
drawing  a  line  from  one  pole  to  the  other,  a  hundred 
leagues  from  the  west  of  the  Azores.  This  pontifical  decision 
was  subsequently  ratified  by  the  Treaty  of  Tordesillas  in 
1494  (^),  and  confirmed  by  Pope  Julius  in  1506.  These  Papal 
grants  to,  and  arbitrations  between,  Spain  and  Portugal,  as 
well  as  the  conventions  on  this  subject  between  the  lay 
Powers  themselves,  were  always  utterly  disregarded  by  Great 
Britain,  France,  and  Holland,  though  not  altogether  aban- 
doned by  the  grantees,  till  their  futility  had  been  demon- 


(r)  Grotius,  1.  ii.  c.  ii.  2,  s.  6. 

(s)  Grotius,  1.  ii.  c.  viii.  s.  3. 

{t)  Bynkei'shoek,  de  Dom.  Maris,  c.  i. 

{ii)  Gunfher,  Kap.  i.  6,  Kap.  ii.  2,  s.  10. 

(.r)  Martens,  Rec.  t.  i.  p.  372. 
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strated  by  the  result  of  many  sanguinary  wars  (?/).  Yattel 
is  very  clear  upon  this  point :  "  Mais  c'est  une  question  de 
"  savoir  si  une  nation  pent  s'ai)proprier  ainsi,  par  une  simple 
**  prise  de  possession,  des  pays  qu'elle  n'occupe  pas  re- 
'^  ellement,  et  s'en  reserver  de  cette  maniere  beaucoup 
'^  plus  qu'elle  n'est  capable  de  peupler  et  de  cultiver.  II 
"  n'est  pas  difficile  de  decider  qu'une  pareille  pretention 
"  serait  absolument  contraire  au  droit  naturel,  et  opposee 
''  aux  vues  de  la  nature,  qui,  destinant  toute  la  terre  aux 
"  besoins  des  hommes  en  general,  ne  donne  a  chaque  peuple 
"  le  droit  de  s'approprier  un  pays  que  pour  les  usages 
*'  qu'elle  en  tire,  et  non  pour  empecher  que  d'autres  en 
"  profitent.  Le  droit  des  gens  ne  reconnaitra  done  la  pro- 
''^  priete  et  la  souveraiaete  d'une  nation  que  sur  les  pays  vides 
"  qu'elle  aura  occupes  reellement  et  de  fait,  dans  lesquels  elle 
"  aura  forme  un  etablissement,  ou  dont  elle  tirera  un  usage 
''  actuel  (z).  En  efFet,  lorsque  des  navigateurs  ont  rencontre 
"  des  pays  deserts,  dans  lesquels  ceux  des  autres  nations 
"  avaient  dresse  en  passant  quelque  monument,  pour  marquer 
"  leur  prise  de  possession,  ils  ne  se  sont  pas  plus  mis  en 
"  peine  de  cette  vain  ceremonie  que  de  la  disposition  des 
*^  papes,  qui  partagerent  une  grande  partie  du  monde  entre  les 
"  couronnes  de  Castille  et  de  Portugal"  (a).  Indeed,  writers 
on  International  Law  agree  that  Use  and  Settlement,  or,  in 
other  words,  continuous  use,  are  indispensable  elements  of 
occupation  properly  so  called.  The  mere  erection  of  crosses, 
landmarks,  and  inscriptions  is  ineffectual  for  acquiring  or 
maintaining  an  exclusive  title  to  a  country  of  which  no  real 
use  is  made  (J)). 

{y)  Even  in  modern  times  Spain  has  claimed  tlie  nortli-western  coasts 
of  America  upon  the  sole  ground  of  having  first  discovered  them. 

(z)  ''  Quam  est  hie  fortunatus  putandus,  cui  soli  vere  licet  omnia,  non 
Quiritium,  sed  sapientium  jure,  pro  suis  vindicare !  nee  civili  nexo,  sed 
communi  lege  natures  quas  vetat  ullam  rem  esse  cujusquam,  nisi  ejus  qui 
tractare  et  uti  sciat." — Cicero,  de  liepublica,  1.  i.  c.  17. 

(a)  L.  i.  c.  xviii.  s.  208. 

(6)  Kluber,  s.  126. 

Wheat  on,  Elhn.  i.  c.  4. 


334  INTERNATIONAL    LAW. 

CCXXXII.  But  when  occupation  by  Use  and  Settlement 
has  followed  upon  discovery,  it  is  a  clear  proposition  of 
Law,  that  there  exists  that  corporeal  possession  {corporalis 
qucEdam  possessio  (c),  detentio  corporalis  (d)  )  which  confers 
an  exclusive  title  upon  the  occupant,  and  the  Dominium 
eminens,  as  Jurists  speak,  upon  the  country  whose  agent 
he  is. 

CCXXXIII.  Next  arises  the  difficult  question,  as  to  how 
much  territory  is  occupied  by  such  a  settlement?  to  what 
extent  must  the  corporeal  possession  go,  in  order  to  give  a 
title  to  more  than  is  actually  inhabited  ?  (e) — what,  in  fact, 
is  the  International  doctrine  of  contiguity  {ratio  vicinitatis)  ? 

CCXXXIY.  Yattel  says,  that  when  several  nations  possess 
and  occupy  a  desert  (/)  and  unoccupied  land,  they  should  agree 
upon  an  equitable  partition  between  themselves  ;  if  they 
cannot  do  this,  each  nation  has  a  right  of  empire  and  domain 
in  the  parts  w^here  they  have  first  made  their  settlements. 
This  remark,  however,  does  not  afford  much  assistance  to- 
wards a  solution  of  the  difficulty  (^). 

In  truth,  it  is  impossible  to  do  more  than  lay  down  a 
broad  general  rule,  aided  in  some  degree  by  the  practice  of 


(c)  Grotius,  1.  ii.  c.  viii.  s.  3. 

{d)  "  Oultura  utique  et  cura  agri  possessionem  quam  maxinie  indicat. 
Neque  eriim  desidero,  yel  desideravi  imquam,  ut  tunc  demum  videatiir 
quis  possidere,  si  res  mobiles,  ad  instar  testudinum,  dorso  ferat  suo,  vel 
rebus  immobilibus  incubet  corpore,  ut  gallinae  solent  incubare  ovis. 
Prseter  auimum  possessionem  desidero,  sed  qualemcunqiie,  quae  probet, 

me  nee  corpore  desiisse  possidere Igitur  quicquid  dicat  Titius, 

quicquid  Maevius,  ex  possessione  jure  naturali  et  gentium  suspenditur 
dominium,  nisi  pacta  dominium,  citra  possessionem,  defendant,  ut  defendit 
jus  cujusque  civitatis  proprium." — Bynkershoek,  Op.  t.  vi.,  De  Dominio 
iJfam,  pp.  360,361. 

(e)  "  Et  adipiscimur  possessionem  corpore  et  animo,  neque  per  se 
animo,  aut  per  se  corpore.  Quod  autem  diximus  et  corpore  et  animo 
acquirere  nos  debere  possessionem,  non  utique  ita  accipiendum  est,  ut  qui 
fundum  possidere  velit,  omnes  glebas  circumambulet,  sed  sufficit  quam- 
libet  partem  ejus  fundi  introire,  dum  hac  mente  et  cogitatione  sit,  uti 
totum  fundum  usque  ad  terminum  velit  possidere.'' — Dig.  xli.  t.  ii.  3,  1. 

(/)  Ihid.  7,  5. 

(</)  Vattel,  1.  ii.  s.  95. 
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nations,  to  be  applied  to  each  case  as  it  may  arise,  and  mo- 
dified in  some  degree  by  any  particular  circumstance  which 
may  belong  to  it. 

CCXXXY.  Some  natural  circumstances,  however,  seem 
to  distinguish  the  rule  in  its  application  to  a  continent  or  an 
island. 

With  respect  to  a  continent. — The  occupation  of  a  portion 
of  the  sea-coast  gives  a  right  to  the  usual  protecting  limit  at 
sea,  which  is  holden  to  exist  in  all  old  countries.  The  right  of 
dominion  would  extend  from  the  portion  of  the  coast  actually 
and  duly  occupied  inland,  so  far  as  the  country  was  unin- 
habited, and  so  far  as  it  might  fairly  be  considered  to  have 
the  occupied  sea-board  for  its  natural  outlet  to  other  nations. 

CCXXXVI.  A  remarkable  instance  of  an  International 
dispute,  arising  out  of  the  doctrine  of  contiguity,  is  afforded 
by  the  discussion,  which  arose  upon  the  interpretation  of 
the  language  of  the  Treaty  of  Utrecht  relating  to  the 
cessions  of  France  to  England.  The  expressions  were  as 
follows : 

"  Dominus  Rex  Christianissimus  eodem  quo  pacis  pr^e- 
"  sentis  Ratlhabitiones  commutabuntur  die,  Dominas  Regin^ 
^^  Magnae  Britannite  litteras,  tabulasve  solennes  et  authen- 
"  ticas  tradendas  curabit,  quarum  vigore,  insulam  Sancti 
^'  Ckristopliori,  per  subditos  Britannicos  sigillatim  dehinc 
"  possidendam  ;  Novam  Scotiam  quoque,  sive  Acadiam  totam, 
"  limitibus  suis  antiquis  comprehensam,  ut  et  Partus  Regit 
*'  urhem,  nunc  Annapolin  regiam  dictam,  cceteraque  omnia  in 
"  istis  regionihus qucs  ah  iisdem  terris  et  insulis  pendent,unsi cum 
''  earundum  insularum,  terrarum,  et  locorum  dominio,proprie- 
"  tate,  possessione,  et  quocunque  jure  sive  per  pacta,  sive  alio 
"  modo  queesito,  quod  Rex  Christianissimus,  corona  Gallise, 
*^  aut  ejusdem  subditi  quicunque  ad  dictas  insulas,  terras  et 
"  loca,  eorumque  incolas,hactenus  habuerunt,  Regin^e  Magnge 
*'  Britanniae  ejusdemque  coronas  in  perpetuum  cedi  constabit 
"  et  transferri,  prout  eadem  omnia  nunc  cedit  ac  transfert 
"  Rex  Christianissimus  ;  idque  tam  amplis  modo  et  forma, 
"  ut  Regis  Christianissimi  subditis  in  dictis  maribus,  sinubus. 
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"  aliisque  locis  ad  littora  Nov^e  Scotiae,  ea  nempe  quae  Eurum 
"  respiciunt,  intra  triginta  leucas,  incipiendo  ab  insula,  vulgo 
"  SahU  dicta,  eaque  inclusa  et  Africum  versus  pergendo, 
*^  omni  piscatura  in  posterum  interdicatur  "  (A). 

The  words  in  Italics  led  to  a  variety  of  demands  on  the 
part  of  Great  Britain,  with  respect  to  the  territories  included 
under  these  words.  The  French  replied:  "Les  mots  de 
*^  limitibus  et  de  comprehensam  n'ont  jamais  ete  places  nulle- 
^^  part  pour  donner  de  I'extension.  La  phrase  {ut  et)  que 
*'  citent  les  Commissaires  anglois  ne  donne  aucune  extension 
"  a  la  cession,  et  ne  pent  pas  operer  sans  le  dire,  et  par  une 
"  vertu  secrete,  que  ce  qui  n'etoit  pas  Acadie  avant  le  traite 
"  soit  devenu  Acadie  apres  le  traite ;  ni  que  les  pays  circon- 
"  voisins,  ou  les  coiifins  de  I'Acadie,  en  soient  devenus  des 
"  dependances ;  ni  que  I'accessoire  soit  six  ou  huit  fois  plus 
"  considerable  que  le  principal.  Jamais  on  ne  prouvera,  que 
"  par  les  appartenances  et  les  dependances  d'un  pays,  on 
"  doive  entendre  ceux  qui  en  sont  voisins.  Proximite  et 
"  dependance  sont  deux  idees  differentes,  distinctes;  leur  con- 
"  fusion  entraineroit  celle  des  limites  de  tons  les  Etats  "  (i). 
The  dissensions  on  this  subject  were  the  principal  cause  of 
the  war  which  broke  out  in  1756.  A  similar  quarrel  arose 
with  respect  to  the  provinces  claimed  from  Germany  by  the 
Chambers  of  Reunion  of  France.  By  the  following  words 
in  the  12th  Article  of  the  Peace  of  Munster  (1648)— 
"  Supremum  dominium,  jura  superioritatis  aliaque  omnia  in 
"  Episcopatus  Metensem,  Tallensem  et  Viradunensem,  ur- 
"  besque  cognomines  eorumque  Episcopatuum  districtusy'' 
&c.,  it  was  contended  that  the  throne  of  France  was  exempted 
from  various  feudal  liabilities  to  the  German  Empire,  to 
which  these  bishoprics  had  been  previously  subject,  but,  as 
Giinther  {j)  remarks,  without  any  foundation  in  justice. 

(Ji)  Treaty  of  Utrecht,  1713 : — Schnauss,  Corpus  Jur.  Gent.  Academ. 
vol.  ii.  p.  1332. 

{i)  Mhnoires  des  Commissaires  de  S.  M.  Tres-Chretienne,  etc.  torn.  i. 
R.  I,  pp.  54,  62,  183. 

(j)  Europ.  Volkerrecht,  vol.  ii.  p.  180.  See  also  Bolint/broke^s  Letters 
on  the  Study  and  Use  of  History,  1.  vii.  p.  273  (ed.  1752). 
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The  United  States  of  America,  during  the  pendency  of 
the  negotiations  with  England,  with  respect  to  the  Oregon 
boundary,  asserted  "  that  a  nation  discovering  a  country,  by 
"  entering  the  mouth  of  its  principal  river  at  the  sea-coast, 
^'  must  necessarily  be  allowed  to  claim  and  hold  as  great  an 
"  extent  of  the  interior  country  as  was  described  by  the  course 
"  of  such  principal  river  and  its  tributary  streams  "  (k). 

But  this  proposition  was  strenuously  denied  by  Great 
Britain  upon  various  grounds: — 1.  That  no  such  right 
accrued  at  all  to  mere  discovery.  2.  Not  to  discovery  by  a 
private  individual.  Great  Britain  "  was  yet  to  be  informed  " 
(she  said)  *'  under  what  principles  or  usage,  among  the 
"  nations  of  Europe,  his  having  first  entered  or  discovered 
"  the  mouth  of  the  Biver  Columbia,  admitting  this  to  have 
"  been  the  fact,  was  to  carry  after  it  such  a  portion  of  the 
"  interior  country  as  was  alleged.  Great  Britain  entered 
"  her  dissent  from  such  a  claim  ;  and  least  of  all  did  she 
"  admit  that  the  circumstance  of  a  merchant  vessel  of  the 
"  United  States  having  penetrated  the  coast  of  that  continent 
"  at  Columbia  River,  was  to  be  taken  to  extend  a  claim  in 
"  favour  of  the  United  States  along  the  same  coast,  both 
"  above  and  below  that  river,  over  latitudes  that  had  been 
''  previously  discovered  and  explored  by  Great  Britain  her- 
"  self,  in  expeditions  fitted  out  under  the  authority  and  with 
"  the  resources  of  the  nation  "  (/). 

CCXXXVII.  If  the  circumstances  had  been  these,  viz. 
that  an  actual  settlement  had  been  grafted  upon  a  discovery 
made  by  an  authorised  public  ofl&cer  of  a  nation  at  the  mouth 
of  a  river,  the  law  would  not  have  been  unreasonably  applied. 

There  appears  to  be  no  variance  in  the  opinions  of  writers 
upon  International  Law  as  to  this  point.  They  all  agree 
that  the  Right  of  Occupation  incident  to  a  settlement,  such 
as  has  been  described,  extends  over  all  territory  actually  and 
bona  fide  occupied,  over  all  that  is  essential  to  the  real  use 


(li)  State  Papers,  vol.  iii.  p.  506.     Tiviss,  Oregon  Question  Examined. 
(J)  State  Pajyers,  vol.  xiii.  p.  509. 
VOL.  I.  Z 
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of  the  settlers,  although  the  use  be  only  inchoate,  and  not 
fully  developed ;  over  all,  in  fact,  that  is  necessary  for  the 
integrity  and  security  of  the  possession,  such  necessity  being 
measured  by  the  principle  already  applied  to  the  parts  of  the 
sea  adjacent  to  the  coasts,  namely, "  ilnjinitnr  imperium  ubi 
^^ Jinitur  armorum  vis.^^  The  application  of  the  principle  to 
a  territorial  boundary  is,  of  course,  dependent  in  each  case 
upon  details  of  the  particular  topography. 

Martens,  discussing  ^^jusqu'ou  s'etend  I'occupation," 
writes  with  as  much  precision  and  clearness  upon  the  point 
as  the  subject  will  admit  of.  "  Une  nation  qui  occupe  un 
"  district  doit  etre  censee  avoir  occupe  toutes  les  parties 
"  vacantes  qui  le  composent ;  sa  propriete  s'etend  meme  sur 
"  les  places  qu'elle  laisse  incultes,  et  sur  celles  dont  elle 
*^  permet  I'usage  a  tons.  Les  limites  de  son  territoire  sont 
"  ou  naturelles  (telles  que  la  mer,  les  rivieres,  les  eaux,  les 
"  montagnes,  les  forets)  ou  artificielles  (telles  que  des  bar- 
"  rieres,  des  bornes,  des  poteaux,  etc.)  Les  montagnes,  les 
"  forets,  les  bruyeres,  etc.,  qui  separent  le  territoire  de  deux 
"  nations,  sont  censes  appartenir  a  chacune  des  deux  jus- 
"  qu'a  la  ligne  qui  forme  le  milieu,  a  moins  qu'on  ne  soit 
"  convenu  de  regler  differemment  les  limites,  ou  de  les 
'^  neutraliser.  A  defaut  des  limites  certaines,  le  droit  d'une 
^^  nation  d'exclure  des  nations  etrangeres  des  terres  ou  iles 
'^  voisines  ne  s'etend  pas  au-dela  du  district  qu'elle  cultive 
"  ou  duquel  du  moins  elle  pent  prouver  I'occupation ;  a 
"  moins  que,  de  part  et  d'autre.  Ton  ne  soit  convenu  de  ne 
"  pas  occuper  certains  districts,  iles,  etc.,  en  les  declarant 
''  neutres  "  (m). 

CCXXXVIII.  This  middle  distance  mentioned  by 
Martens  appears,  in  cases  where  there  is  no  sea-coast  boun- 
dary, to  be  recognized  in  practice. 

In  the  negotiations  between  Spain  and  the  United  States 
of  America  respecting  the  western  boundary  of  Louisiana, 
the  latter  country  laid   down  with  accuracy  and  clearness 

(m)  Mart  ens,  Droit  des  Gens,  1.  ii.  c.  1,  s.  38. 
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certain  propositions  of  law  upon  this  subject,  which  fortify 
the  opinion  advanced  in  the  foregoing  paragraphs.  "  The 
"principles"  (America  said  on  this  occasion)  "which  are 
"  applicable  to  the  case,  are  such  as  are  dictated  by  reason, 
"  and  have  been  adopted  in  practice  by  European  Powers 
"  in  the  discoveries  and  acquisitions  which  they  have  re- 
"  spectively  made  in  the  New  World.  They  are  few, 
"  simple,  intelligible,  and,  at  the  same  time,  founded  in  strict 
"justice.  The  first  of  these  is,  that  when  any  European 
'*  nation  takes  possession  of  any  extent  of  sea-coast,  that 
"  possession  is  understood  as  extending  into  the  interior 
"  country,  to  the  sources  of  the  rivers  emptying  within 
"  that  coast,  to  all  their  branches,  and  the  country  they 
"  cover,  and  to  give  it  a  right,  in  exclusion  of  all  other 
"  nations,  to  the  same.  (See  Memoire  de  VAmerique,  p. 
"116.)  It  is  evident  that  some  rule  or  principle  must 
"  govern  the  rights  of  European  Powers  in  regard  to  each 
"  other  in  all  such  cases :  and  it  is  certain  that  none  can 
"  be  adopted,  in  those  to  Avhich  it  applies,  more  reasonable 
"  or  just  than  the  present  one.  Many  weighty  considera- 
"  tions  show  the  propriety  of  it.  Nature  seems  to  have 
"  destined  a  range  of  territory  so  described  for  the  same 
"  society ;  to  have  connected  its  several  parts  together  by 
"  the  ties  of  a  common  interest,  and  to  have  detached  them 
"  from  others.  If  this  principle  is  departed  from,  it  must 
"  be  by  attaching  to  such  discovery  and  possession  a  more 
"  enlarged  or  contracted  scope  of  acquisition ;  but  a  slight 
"  attention  to  the  subject  will  demonstrate  the  absurdity  of 
"  either.  The  latter  would  be  to  restrict  the  rights  of  an 
"  European  Power,  who  discovered  and  took  possession  of  a 
"  new  country,  to  the  spot  on  which  its  troops  or  settlements 
"  rested :  a  doctrine  which  has  been  totally  disclaimed  by 
"  all  the  Powers  who  made  discoveries  and  acquired  posses- 
"  sions  in  America.  The  other  extreme  would  be  equally 
"  improper ;  that  is,  that  the  nation  who  made  such  dis- 
"  covery  should,  in  all  cases,  be  entitled  to  the  whole  of  the 
"  territory  so  discovered.     In  the  case  of  an  island,  whose 

z  2 
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*^  extent  was  seen,  which  might  be  soon  sailed  round  and 
"  preserved  by  a  few  forts,  it  may  apply  with  justice  :  but 
"  in  that  of  a  continent  it  would  be  absolutely  absurd. 
"  Accordingly,  we  find  that  this  opposite  extreme  has  been 
"  equally  disclaimed  and  disavowed  by  the  doctrine  and 
"  practice  of  European  nations.  The  great  continent  of 
"  America,  north  and  south,  was  never  claimed  or  held  by 
*^  any  one  European  nation,  nor  was  either  great  section  of 
"  it.  Their  pretensions  have  been  always  bounded  by  more 
"  moderate  and  rational  principles.  The  one  laid  down  has 
"  obtained  general  assent. 

"  This  principle  was  completely  established  in  the  con- 
"  troversy  which  produced  the  war  of  1755.  Great  Britain 
*^  contended  that  she  had  a  right,  founded  on  the  discovery 
"  and  possession  of  such  territory,  to  define  its  boundaries 
<f  by  given  latitudes  in  grants  to  individuals,  retaining  the 
"  sovereignty  to  herself,  from  sea  to  sea.  This  pretension 
"  on  her  part  was  opposed  by  France  and  Spain,  and  it  was 
*'  finally  abandoned  by  Great  Britain  in  the  Treaty  of  1763, 
*^  which  established  the  Mississippi  as  the  western  boundary 
"  of  her  possessions.  It  was  opposed  by  France  and  Spain, 
"  on  the  principle  here  insisted  on,  which  of  course  gives  it 
"  the  highest  possible  sanction  in  the  present  case. 

"  The  second  is,  that  whenever  one  European  nation 
'^  makes  a  discovery  and  takes  possession  of  any  portion  of 
"  that  continent  {n),  and  another  afterwards  does  the  same  at 
"  some  distance  from  it,  where  the  boundary  between  them 
"is  not  determined  by  the  principle  above  mentioned,  the 
"  middle  distance  becomes  such  of  course.  The  justice  and 
"  propriety  of  this  rule  is  too  obvious  to  require  illustration, 

"  A  third  rule  is,  that  whenever  any  European  nation  has 
"  thus  acquired  a  right  to  any  portion  of  territory  on  that 
"  continent,  that  right  can  never  be  diminished  or  affected 
"  by  any  other  Power,  by  virtue  of  purchases  made,  by  grants 

{n)  As  to  tlie  character  of  the  early  acquisitions  made  by  the  East 
India  Company,  see  Speech  on  Motion  relative  to  the  Speech  from  the 
Throne,  Burke^s  Works,  vol.  iv.  p.  161  and  note. 
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*^  or  conquests  of  the  natives  within  the  limits  thereof.     It 
"  is  believed  that  this  principle  has  been  admitted  (o)  and 
"  acted   on  invariably  since  the   discovery  of  America,   in 
"  respect  to  their   possessions  there,  by  all   the  European 
"  Powers.     It  is  particularly  Illustrated  by  the  stipulations 
"  of  their  most  important  treaties  concerning  those  posses- 
"  sions   and  the   practice    under   them,  viz.  the  Treaty  of 
"  Utrecht  in  1713,  and  that  of  Paris  in  1763.     In  conformity 
"with  the   10th  Article  of  the  first-mentioned  Treaty,  the 
"  boundary  between  Canada  and  Louisiana  on  the  one  side, 
"  and  the   Hudson  Bay  and   North-western  Companies  on 
''  the  other,  was  established  by  Commissaries,  by  a  line  to 
"  commence   at   a  Cape  or  Promontory   on  the   Ocean  in 
"  58°  30'  north  latitude,  to  run  thence  south-westwardly  to 
"  latitude  49°  north  from  the  Equator,  and   along  that  line 
"  indefinitely  westward.      Since  that  time,  no  attempt  has 
"  been  made  to  extend  the  limits  of  Louisiana  or  Canada  to 
"  the  north  of  that  line  or  of  those  Companies  to  the  south 
"  of  it,  by  purchase,  conquest,  or  grants  from  the  Indians. 
"  By  the  Treaty  of  Paris,  1763,  the  boundary  between  the 
"  present   United    States   and   Florida   and   Louisiana  was 
"  established  by  a  line  to  run  through  the  middle  of  the 
"  Mississippi  from   its    source  to  the    river  Iberville,   and 
"  through   that  river  to   the   Ocean.      Since  that  time,  no 
"  attempts  have  been  made,  by  those  States  since  their  in- 
"  dependence,  or  by  Great  Britain  before  it,  to  extend  their 
"  possessions  westward  of  that  line,  or  of  Spain  to  extend 
"  hers  eastward  of  it,  by  virtue  of  such  acquisitions  made 
"  of  the  Indians.     These  facts  prove  incontestably  that  this 
"  principle  is  not  only  just  in  itself,  but  that  it  has  been 
"  invariably  observed  by  all  the  Powers  holding  possessions 
"  in  America,  in  all  questions  to  which  it  applies  relative  to 
"  those  possessions  "  (p). 

(o)  In  tlie  case  of  Johnson  v.  Maddntosh,  8  Tf'Jieafon  Rep.  p.  643, 
decided  by  the  Supreme  Court  of  the  U.S.,  a.d.  1823,  the  practice  and 
law  on  this  subject  are  fully  considered. 

{p)  State  Papers,  vol.  v.  pp.  327-329. 
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CC XXXIX.  Here  it  should  be  remarked  that  in  those 
instances  in  which  {q)  rivers  form  the  boundary  between  two 
Slates,  all  nations  appear  to  have  acquiesced  in  the  wisdom 
and  justice  of  the  rules  laid  down  in  the  Roman  Law  upon 
this  subject. 

CCXL.  The  law  of  property  as  incident  to  Neighbour- 
hood {vicinitas)  or  Contiguity  was  discussed  under  many  and 
various  heads  (r)  in  that  system  of  jurisprudence.  But  it 
was  especially  treated  of  in  the  following  cases  relating  to 
fluvial  Accessions, 

Proceeding  upon  the  principle  that  the  river  itself  was 
"  commmiis  usus,^^  but  that  the  bed  of  it  was  so  much  land 
belonging  to  the  proprietors  of  the  banks,  though  the  pro- 
perty was  in  abeyance  while  covered  with  water,  and  that 
the  mid-channel  was  the  line  of  demarcation  between  the 
neighbours,  it  decided — 

1.  That  if  an  island  emerged  in  the  stream,  the  property 
of  it  accrued  to  the  owner  of  the  nearest  bank. 

2.  If  it  emerged  in  the  middle  of  the  stream,  the  property 
was  divided  between  the  arcifinii,  as  the  opposite  proprietors 
were  called. 

3.  If  the  channel  of  the  river  was  left  dry  (alveus  derelic- 
tus)  it  was  also  equally  apportioned  between  the  owners  of 
the  banks. 

4.  If  the  river  abandoned  its  new  channel,  a  difference  of 
opinion  existed  whether  that  channel  also  accrued  in  equal 
moieties  to  the  owners  of  the  banks,  or  whether  it  reverted 
to  the  dominion  of  the  ancient  proprietor  {cujus  antea  fuii). 
The  former  opinion  was  given  by  Caius.,  the  latter  by  Pom- 
ponius,  and  both  were  incorporated  in  the  Digest ;  though 
the  former  only  appeared  in  the  Institutes,  with  an  intima- 
tion that  it  w^as  doubtful  Law  (^sed  vix  est  ut  id  Qhtineat\  as 

{q)  Vattel,  i.  c.  xxii.  s.  266 :  Des  Fleuves,  des  Rivieres,  et  des  Lacs. 

(r)  Dig.  xliii.  t.  xii.  1.  i.  s.  7.     De  Fluminibus,  8rc. 

Instit.  1.  ii.  t.  i.  ss.  20,  21.     De  Rerum  divis.  ^c. 

Cod.  vii.  41.     De  Alluvionihus. 

Di(j.  xli.  t.  i.  1.  7, 1.  29,  1.  30,  1.  56, 1.  65.    De  Adquir.  rerum  domin. 
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indeed  it  appears  to  be,  though  much  might  depend  upon 
the  length  of  time  during  which  the  new  channel  had  been 
occupied. 

5.  All  alluvial  deposits  helonged  jure  gentmm,  that  is,  by 
natural  law,  to  the  owner  of  the  bank  to  which  they  adhered. 

6.  If  the  violence  of  the  stream  {vis  jiuminis)  had  de- 
tached a  portion  of  the  soil  from  one  bank  and  carried  it 
over  to  the  other  side,  the  Law  decided,  that  if  it  became 
firmly  imbedded  so  as  to  be  irremovable,  it  belonged  to  the 
owner  of  that  side,  otherwise  it  might  be  vindicated  by  its 
old  proprietor. 

CCXLI.  Modern  times  have  furnished  us  with  a  very 
important  practical  commentary  upon  this  ancient  rule  of 
Public  Law. 

In  the  case  of  the  Anna,  captured  by  a  British  privateer 
and  brought  into  the  High  Court  of  Admiralty  for  adjudi- 
cation. Lord  Stowell  made  the  following  observations  :-— 
"  When  the  ship  was  brought  into  this  country,  a  claim  was 
"  given  of  a  grave  nature,  alleging  a  violation  of  the  terri- 
"  tory  of  the  United  States  of  America.  This  great  lead- 
"  ing  fact  has  very  properly  been  made  a  matter  of  much 
"  discussion,  and  charts  have  been  laid  before  the  Court  to 
"  show  the  place  of  capture,  though  with  different  represen- 
"  tations  from  the  adverse  parties.  The  capture  was  made, 
"  it  seems,  at  the  mouth  of  the  River  Mississippi,  and,  as  it 
"  is  contended  in  the  claim,  within  the  boundaries  of  the 
"  United  States.  We  all  know  that  the  rule  of  Law  on 
'^  this  subject  is,  terrcB  dominium  Jinitur ,  ubijinitur  armorum 
"  vis ;  and  since  the  introduction  of  firearms,  that  distance 
"  has  usually  been  recognized  to  be  about  three  miles  from 
"  shore.  But  it  so  happens  in  this  case,  that  a  question 
*'  arises  as  to  what  is  to  be  deemed  the  shore,  since  there  are 
"  a  number  of  little  mud-islands  composed  of  earth  and 
"  trees  drifted  down  by  the  river,  which  form  a  kind  of 
"  portico  to  the  main  land.  It  is  contended  that  these  are 
"  not  to  be  considered  as  any  part  of  the  territory  of 
"  America,  that  they  are  a  sort  of  '  no  mcui's  land^  not  of 
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''  consistency  enough  to  support  the  purposes  of  life,  unin- 
"  habited,  and  resorted  to  only  for  shooting  and  taking 
"  birds'  nests.  It  is  argued  that  the  line  of  territory  is  to 
"  be  taken  from  the  Balise,  which  is  a  fort  raised  on  made 
"  land  by  the  former  Spanish  possessors.  I  am  of  a  diife- 
'*  rent  opinion  ;  I  think  that  the  protection  of  territory  is  to 
"  be  reckoned  from  these  islands ;  and  that  they  are  the 
"  natural  appendages  of  the  coast  on  which  they  border, 
"  and  from  which,  indeed,  they  are  formed.  Their  elements 
'*  are  derived  immediately  from  the  territory,  and  on  the 
"  principle  of  alluvium  and  increment,  on  which  so  much  is 
"  to  be  found  in  the  books  of  Law,  quod  vis  fluminis  dc  tuo 
^^  prcBdio  detraxerity  et  vicino  prcEdio  attulerit,  palam  tuum 
"  remanet  (5),  even  if  it  had  been  carried  over  to  an  adjoin- 
"  ing  territory.  Consider  what  the  consequence  would  be  if 
"  lands  of  this  description  were  not  considered  as  appendant 
"  to  the  main  land,  and  as  comprised  within  the  bounds  of 
"  territory.  If  they  do  not  belong  to  the  United  States  of 
"  America,  any  other  Power  might  occupy  them ;  they  might 
"  be  embanked  and  fortified.  What  a  thorn  would  this  be 
"  in  the  side  of  America !  It  is  physically  possible,  at  least, 
"  that  they  might  be  so  occupied  by  European  nations,  and 
"  then  the  command  of  the  river  would  be  no  longer  in 
"  America,  but  in  such  settlements.  The  possibility  of  such 
"  a  consequence  is  enough  to  expose  the  fallacy  of  any 
''  arguments  that  are  adduced  to  show  that  these  islands  are 
"  not  to  be  considered  as  part  of  the  territory  of  America. 
"  Whether  they  are  composed  of  earth  or  solid  rock,  will 
"  not  vary  the  right  of  dominion  ;  for  the  right  of  dominion 
**  does  not  depend  upon  the  texture  of  the  soil.  I  am  of 
"  opinion  that  the  right  of  territory  is  to  be  reckoned  from 
"  those  islands  "(0- 

It  was  not  without  reason  that  the  ancients  worshipped 
the  God  Terminus  on  account  of  the  fidelity  with  which  he 
preserved  the  Rights  of  Property  between  nations  as  well  as 

{s)  Inst.  1.  ii.  tit.  i,  s.  21. 

iO  The  Anna,  5  C.  Rob.  Adin.  Rep.  p.  373. 
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individuals,   and  because  they  saw  that  if  his  jurisdiction 
were  to  cease,  quarrels  would  be  endless. 

Tu  populos  urbesqiie  et  regna  ingentia  finis  (u). 

The  River  and  the  Mountain  are  not  necessary  land- 
marks (x) ;  there  may  be,  and  often  are,  artificial  landmarks 
wholly  irrespective  of  any  natural  boundaries.  In  these 
cases,  the  change  in  the  course  of  the  river  has  no  effect 
upon  the  property.  We  know  indeed,  alas  !  by  recent  ex- 
perience, that  the  phrases  "  natural  boundaries  "  and  "  rec- 
"  tification  of  frontiers  "  have  been  used  by  powerful  mili- 
tary States  to  cover  unjust  spoliation  of  the  property  of 
their  weaker  neiohbour.  But  turninsf  from  these  acts  of 
violence  and  wrong,  it  is  to  be  observed  that  in  countries 
which  have  no  other  limit  than  a  river,  there  is  a  distinction 
to  be  taken,  according  to  Grotius,  between  a  change  made 
in  the  course  of  a  river  by  imperceptible  degrees,  and  a 
change  made  all  at  once.  In  the  former  case,  the  river, 
l)eing  the  same,  continues  to  be  the  boundary  ;  in  the  latter, 
the  river  leaving  its  old  channel  all  at  once,  it  is  no  longer 
reckoned  the  same :  the  old  bed  of  the  river  continues  to 
be  the  boundary. 

CCXLII.  The  nature  of  Occupation  is  not  confined  to 
any  one  class  or  description ;  it  must  be  a  beneficial  use  and 
occupation  (le  travail  d^ appropriation  (3/));  but  it  may  be 

(u)  "  Conveniunt,  celebrantqiie  dapes  vicinia  supplex, 

Et  cantant  laudes,  Termine  sancte,  taas. 
Tu  populos  urbesque  et  regna  ingentia  finis  ; 

Omnis  erit  sine  te  litigiosus  ager. 
Nulla  tibi  ambitio  est :  nullo  corrumperis  auro, 
Legitima  servas  credita  rura  fide." 

Ovid,  Fasti,  ii.  655. 
(x)  Grotius,  1.  ii.  c.  iii.  ss.  16,  17. 
Heffter,  s.  66 :  Grenzen  der  Staatsgehiete. 

Traite  des  Limites  entre  le  Bresil  et  la  R^publique  orientals  de  TUru- 
guay,  Annuaire  des  Deux  Mondes,  1851-2.     Appendix,  p.  985. 
Klilher,  s.  133. 
Giinther,  Kap.  ii.  4. 

Rutherforth,  b.  ii.  c.  ix.  vii.  p.  491  (ed.  Baltimore,  1832). 
(?/)  Eu(j.  Ortolan,  Dom.  intern,  p.  37. 
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by  a  settlement  for  the  purpose  of  prosecuting  a  particular 
trade,  such  as  a  fishery,  or  for  working  mines,  or  pastoral 
occupations,  as  well  as  agriculture,  though  Bynkershoek  is 
correct  in  saying,  "  cultura  utique  et  cura  ayri  possessionem 
*^  quam  maxime  indicat "  (^z). 

Yattel  justly  maintains  that  the  pastoral  occupation  of 
the  Arabs  entitled  them  to  the  exclusive  possession  of  the 
regions  which  they  inhabit.  "  Si  les  Arabes  pasteurs  vou- 
"  laient  cultiver  soigneusement  la  terre,  un  moindre  espace 
'^  pourrait  leur  suffire.  Cependant,  aucune  autre  nation 
"  n'est  en  droit  de  les  resserrer,  a  moins  qu'elle  ne  manquat 
"  absolument  de  terre  ;  car  enfin  ils  possedent  leur  pays*;  ils 
'^  s'en  servent  a  leur  maniere ;  ils  en  tirent  un  usage  con- 
*^  venable  a  leur  genre  de  vie ;  sur  lequel  ils  ne  re9oivent  la 
"  loi  de  personne  "  («). 

It  has  been  truly  observed  that,  ^^  agreeably  to  this  rule, 
"  the  North  American  Indians  would  have  been  entitled  to 
"  have  excluded  the  British  fur-traders  from  their  hunting 
"  grounds ;  and  not  having  done  so,  the  latter  must  be 
"  considered  as  having  been  admitted  to  a  joint  occupation 
"  of  the  territory,  and  thus  to  have  become  invested  with  a 
"  similar  right  of  excluding  strangers  from  such  portions 
'*  of  the  country  as  their  own  industrial  operations  per- 
''  vade  '\h.) 

CCXLIII.  A  similar  settlement  was  founded  by  the 
British  and  Russian  Fur  Companies  in  North  America. 

The  chief  portion  of  the  Oregon  Territory  is  valuable 
solely  for  the  fur-bearing  animals  which  it  produces.  Various 
establishments  in  different  parts  of  this  territory  organized  a 
system  for  securing  the  preservation  of  these  animals,  and 
exercised  for  these  purposes  a  control  over  the  native  popu- 
lation.    This  was  rightly  contended  to  be  the  only  exercise 


(2)  De  Dominio  Maris,  vol.  vi.  c.  i.  p.  360. 
(«)  Vattel,  1.  ii.  s.  97. 

(h)  The   Oregon   Question,  a  pamphlet  by  JEdward  J.    Wcdlace,  1846, 
p.  25. 
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o^ proprietary  rz^/i^  of  which  these  particular  regions  at  that 
time  were  susceptible ;  and  to  mark  that  a  beneficial  use  was 
made  of  the  whole  territory  by  the  occupants. 

CCXLIV.  It  should  be  mentioned  that  the  practice  of 
nations  in  both  hemispheres  is  to  acknowledge,  in  favour  of 
any  civilized  nation  making  a  settlement  in  an  uncivilized 
country,  a  right  of  pre-emption  of  the  contiguous  territory 
from  the  native  inhabitants  as  against  any  other  civilized 
nation  (c).  It  was  a  right  claimed  by  Great  Britain  with 
respect  to  her  Australasian  settlements,  especially  New 
Zealand ;  and  by  the  United  States  of  America  with  respect 
to  the  Indians  in  their  back  States  (^). 

CCXLY.  The  Bulls  of  Alexander  VI.  reserved  from 
the  grant  to  Spain  all  lands  previously  acquired  by  any 
Christian  nation.  It  is  much  to  be  lamented,  both  for  the 
influence  of  Christianity  and  the  honour  of  Europe,  that 
the  regard,  which  has  been  shown  of  late  years  for  the 
rights  of  natives  in  those  countries,  into  which  the  over- 
floAvings  of  European  population  have  been  poured,  was  not 
exhibited  at  an  earlier  period. 

It  may  indeed  be  justly  said,  that  the  Earth  was  intended 
by  God  to  supply  the  wants  of  the  general  family  of  man- 
kind, and  that  the  cultivation  of  the  soil  is  an  obligation 
imposed  upon  man;  and  it  seems  a  fair  conclusion  from  these 
premisses,  that  when  the  population  of  a  country  exceeds  the 
means  of  support  which  that  country  can  afford,  they  have 
a  right,  not  only  to  occupy  uninhabited  districts  (which, 
indeed,  they  would  be  entitled  to  do  irrespectively  of  this 
emergency),  but  also  to  make  settlements  in  countries  capable 
of  supporting  large  numbers  by  cultivation,  but  at  present 
wandered  over  by  nomad  or  hunting  tribes.  Yattel  goes 
further,  and  gives  a  right  to  expel  by  force  the  inhabitants 
of  a  country,  who,  refusing  to  cultivate  the  soil,  live  entirely 
by  rapine  on  their  neighbours ;  and  such  people,  like  the 


{c)    Wallaces  Pamphlet,  p.  28. 
{d)   Tiviss,  OregoUf  p.  166. 
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modern  Buccaneers  in  the  Chinese  Seas,  may  lawfully  be 
treated  as  pirates. 

CCXLVI.  To  return,  however,  to  the  previous  question. 
Yattel  says :  "  Ceux  qui  retiennent  encore  ce  genre  de  vie 
"  oisif,  usurpent  plus  de  terrain  qu'ils  n'en  auraient  besoin 
"  avec  un  travail  honnete,  et  ils  ne  peuvent  se  plaindre,  si 
"  d'autres  nations,  plus  laborieuses  et  trop  resserrees,  vien- 
"  nent  en  occuper  une  partie.  Ainsi,  tandis  que  la  conquete 
"des  empires  polices  du  Perou  et  de  Mexique  a  ete  une 
"usurpation  criante,  I'etablissment  de  plusieurs  colonies 
"  dans  le  continent  de  VAmerique  septeutrionale  pouvait,  en 
"  se  contenant  dans  de  justes  bornes,  n'avoir  rien  que  de 
"  tres-legitime.  Les  peuples  de  ces  vastes  contrees  les 
"  parcouraient  plutot  qu'ils  ne  les  habitaieut "  {e). 

And  again :  "  On  ne  s'ecarte  done  point  des  vues  de  la 
"  nature,  en  resserrant  les  sauvages  dans  des  bornes  plus 
"  etroites.  Cependant,  on  ne  pent  que  louer  la  moderation 
"  des  Puritains  anglais,  qui  les  premiers  s'etablirent  dans 
"  la  Nouvelle-Angleterre.  Quoique  munis  d'une  charte  de 
"  leur  souverain,  ils  acheterent  des  sauvages  le  terrain  qu'ils 
"  voulaient  occuper.  Ce  louable  exemple  fut  suivi  par 
"  Guillaume  Penn  et  la  colonic  de  Quackers,  qu'il  conduisit 
"  dans  la  Pennsylvanie  "  {f). 

Though  it  is  to  be  hoped  that  this  comparison  in  favour 
of  Great  Britain  is,  in  great  measure,  founded  in  justice,  it 
cannot  be  denied  that  she  is  not  without  her  share  in  the 
guilt  of  forcibly  dispossessing  and  exterminating  unoffending 
inhabitants  of  countries  with  Avhom  she  had  no  just  cause  of 


(e)    Vattel,  t.  i.  1.  i.  c.  vii.  s.  81. 

(/)  lb.  c.  xviii.  s.  209. 

"  He  that  brings  wealth  home  is  seldom  interrogated  by  what  means  it 
was  obtained.  iThis,  however,  is  one  of  those  modes  of  corruption  with 
which  mankind  ought  always  to  struggle,  and  which  they  may  in  time 
hope  to  overcome.  There  is  reason  to  expect  that  as  the  world  is  more 
enlightened,  policy  and  morality  will  at  last  be  reconciled,  and  that 
nations  will  learn  not  to  do  what  they  would  not  suffer." — Thoughts  on 
the  Transactions  rclai'mxj  to  the  Falkland  Islands,  1771,  by  Dr.  Johnson, 
Works,  vol.  xii.  pp.  123,  124. 
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war.  "  The  patent  granted  by  King  Henry  YII.  of  England 
"to  John  Cabot  and  his  sons  authorized  them  ^to  seek  out 
"  and  discover  all  islands,  regions,  and  provinces  whatsoever 
"  that  may  belong  to  heathens  and  infidels,'  and  *to  subdue, 
"  occupy,  and  possess  these  territories,  as  his  vassals  and 
"  lieutenants.'  In  the  same  manner  the  grant  from  Queen 
"  Elizabeth  to  Sir  Humphrey  Gilbert  empowers  him  '  to 
"  discover  such  remote  heathen  and  barbarous  lands, 
"  countries,  and  territories,  not  actually  possessed  of  any 
"  Christian  prince  or  people,  and  to  hold,  occupy,  and 
"  enjoy  the  same,  with  all  their  commodities,  jurisdictions, 
"  and  royalties  '  "  {g).  Most  truly  does  Mr.  Wheaton  say, 
"  There  was  one  thing  in  which  they  "  (i.e.  the  European 
nations)  "  all  agreed,  that  of  almost  entirely  disregarding 
"  the  right  of  the  native  inhabitants  of  these  regions  "  (Ji), 

CCXLVII.  Nor  can  a  better  excuse  for  such  conduct  be 
alleged  than  the  detestable  doctrine,  which  it  is  melancholy 
to  find  maintained  by  some  modern  writers,  viz.  that  Inter- 
national Law  is  confined  in  its  application  to  European 
territories.  A  denial  of  this  doctrine  formed  part  of  an 
earlier  chapter  of  this  work  (z),  and  need  not  be  more  par- 
ticularly referred  to  in  this  place. 

It  should  be  remembered  that  Penn,  though  formally 
commissioned  by  his  sovereign,  acquired  his  territor}^  by 
treaty  and  convention  with  the  aboriginal  inhabitants. 

CCXLVIII.  It  may  therefore  be  considered  as  a  maxim 
of  International  Law,  that  Discovery  alone,  though  accom- 
panied by  the  erection  of  some  symbol  of  sovereignty,  if 
unaccompanied  by  acts  of  a  de  facto  possession,  does  not 
constitute  a  national  acquisition. 

A  different  opinion  appears,  indeed,  to  have  been  enter- 
tained by  the  officers  of  Great  Britain  in  1774,  at  the  period 
of  her  temporary   abandonment  of  the   Falkland   Islands. 


{g)    Wheaton's  Elements  (Englisli  ed.),  pp.  209,  210. 

(A)  Ibid. 

{i)  Pt.  i.  ch.  iii. 
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But  the  doctrine  in  the  text  may  now  be  said  to  be  very 
generally  established  (j). 

CCXLIX.  The  practice  of  nations  supports  the  doctrine 
of  beneficial  use  and  occupation  (k).  In  a  dispute  which  arose 
between  Great  Britain  and  Spain  relative  to  the  subject  of 
Nootka  Sound  (/),  Spain  claimed  a  large  portion  of  the  north- 
western coast  of  America  upon  the  ground  of  priority  of 
discovery  and  of  long  possession,  confirmed  by  the  8th 
Article  (m)  of  the  Treaty  of  Utrecht  (1713).  The  British 
Government  resisted  their  claim  upon  the  ground  that  the 
Earth  was  the  heritage  of  all  mankind,  and  that  it  was  com- 
petent to  each  State,  through  the  means  of  occupation  and 
cultivation,  to  appropriate  a  portion  of  it.  The  dispute  was 
ended  by  a  convention  between  the  two  Powers,  in  which  it 
was  agreed,  that  it  was  lawful  for  the  respective  subjects  of 
each  to  navigate  freely  the  Pacific  and  the  Southern  Seas, 
to  land  upon  the  coasts  of  these  seas,  to  traffic  with  the 
natives,  and  to  form  settlements ;  subject  to  certain  con- 
ditions specified  in  the  convention. 

CCL.  The  claims  of  the  United  States  of  North  America 


(j)  Eug.  Ortolan,  Dom.  intern,  p.  49,  n.  2  ;  Moser''s  Versuch,  Biicli  5, 
p.  541. 

Wench,  t.  iii.  p.  815. 

Jo/msoii's  Works,  vol.  xii. :   Thoughts  on  the  Falldand  Islands. 

Martens,  Rec,  t.  ii.  p.  1. 

Inscription  que  le  Lieutenant  Clayton,  commandant  le  fort  Egmont,Jit 
graver  sur  une  plaque  de  plomh  attachee  au  fort  Egmont  pour  conserver 
les  droits  de  la  couronne  d!  Angleterre  sur  les  Isles  de  Falckland  lorsque  les 
Anglais  quitterent  ledit  fort  le  22  7nai  1774  : 

"  Qu'il  soit  notoire  a  toutes  les  nations  que  les  Isles  de  Falckland,  ainsi 
que  ce  Fort,  les  Magasins,  Quais,  Havres,  Bayes  at  Oriques  qui  en 
dependent,  appartiennent  de  droit  uniquement  a  sa  Tres-Sacree  Majeste 
George  III.,  Roi  de  la  Grande-Bretagne,  de  France,  et  d'Irlande,  De- 
fenseur  de  la  Foi,  etc.  En  foi  de  quoi  cette  Plaque  a  ete  fixee,  et  les 
Pavilions  de  S.  M.  Britannique  deployes  et  arbores,  comoie  une  marque 
de  possession,  par  Samuel  Guillaume  Clayton,  Officier  commandant  aux 
Isles  de  Falckland,  le  22  mai  1774." 

(Ji)  Eug.  Ortolan,  Dom.  int.  p.  48. 

(/)  Wheaton,  Elem.  t.  i.  p.  162. 

{m)  Schmauss,  ii.  1422.     The  v^ords  of  the  Article  are  very  vague. 
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upon  the  Oregon  Territory  were,  as  has  been  shown,  chiefly 
founded  upon  priority  of  discovery,  both  by  their  own  sub- 
jects, and  by  the  Spaniards,  whose  pretensions  they  had  by 
the  Treaty  of  1819  inherited.  The  British  Government 
denied  both  the  fact  of  prior  discovery,  and  the  enormous 
inference  sought  to  be  drawn  from  it;  and  most  clearly 
asserted  at  the  same  time  the  right  of  other  nations  to 
occupy  vacant  portions  of  the  earth  wheresoever  they  mio-ht 
be.  The  temporary  arrangements  of  1818  and  1827  were 
merged  in  the  definitive  Treaty  of  Washington  in  1846  (n), 

{n)  "  Article  I. — From  the  point  on  the  forty-ninth  parallel  of  north 
latitude,  where  the  boundary  laid  down  in  existing  Treaties  and  Con- 
ventions between  Great  Britain  and  the  United  States  terminates,  the 
line  of  boundary  between  the  territories  of  her  Britannic  Majesty  and 
those  of  the  United  States  shall  be  continued  westward  along  the  said 
forty-ninth  parallel  of  north  latitude  to  the  middle  of  the  channel  which 
separates  the  continent  from  Vancouver's  Island,  and  thence  southerly, 
through  the  middle  of  the  said  channel,  and  of  Fuca's  Straits  to  the 
Pacific  Ocean  ;  provided,  however,  that  the  navigation  of  the  whole  of 
the  said  channel  and  straits,  south  of  the  forty-ninth  parallel  of  the 
north  latitude,  remain  free  and  open  to  both  parties. 

''Article  II. — From  the  point  at  which  the  forty-ninth  parallel  of  north 
latitude  shall  be  found  to  intersect  the  great  northern  branch  of  the 
Columbia  River,  the  navigation  of  the  said  branch  shall  be  free  and  open 
to  the  Hudson's  Bay  Company,  and  to  all  British  subjects  trading  with 
the  same,  to  the  point  where  the  said  branch  meets  the  main  stream  of 
the  Columbia,  and  thence  down  the  said  main  stream  to  the  ocean,  with 
free  access  into  and  through  the  said  river  or  rivers  ;  it  being  understood 
that  all  the  usual  porterage  along  the  line  just  described  shall  be  in  like 
manner  free  and  open. 

"  In  navigating  the  said  river  or  rivers,  British  subjects,  with  their 
goods  and  produce,  shall  be  treated  on  the  same  footing  as  citizens  of  the 
United  States ;  it  being,  however,  always  understood  that  nothing  in  this 
article  shall  be  construed  as  preventing  or  intending  to  prevent  the 
Government  of  the  United  States  from  making  any  regidations  respecting 
the  navigation  of  the  said  river  or  rivers  not  inconsistent  with  the  present 
Treaty. 

"Article  III. — In  the  future  appropriation  of  the  territory  south  of  the 
forty-ninth  parallel  of  north  latitude,  as  provided  in  the  first  article  of 
this  Treaty,  the  possessory  rights  of  the  Hudson's  Bay  Company,  and  of 
all  British  subjects  who  may  be  already  in  the  occupation  of  land  or 
other  property  lawfully  acquired  within  the  said  territory,  shall  be 
respected. 

"  Article  IV. — The  farms,  lands,  and  other  property  of  every  description 
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belonging  to  the  Puget's  Sound  Agricultural  Company,  on  the  north  side 
of  the  Columbia  River,  shall  be  confined  to  the  said  Company.  In  case, 
however,  the  situation  of  those  farms  and  lands  should  be  considered  by 
the  United  States  to  be  of  public  and  political  importance,  and  the  United 
States  Government  should  signify  a  desire  to  obtain  possession  of  the 
whole  or  of  any  part  thereof,  the  property  so  required  shall  be  transferred 
to  the  said  Government  at  a  proper  valuation,  to  be  agreed  upon  between 
the  parties."— ^m.  Reg.  1846,  pp.  453,  454. 

Under  this  Treaty  a  dispute  arose  between  the  two  States  as  to  the 
ownership  of  the  island  of  San  Juan.  The  matter  was  one  of  those  dealt 
with  by  the  Treaty  of  Washington  of  1871,  and  was,  by  one  of  its  pro- 
visions, submitted  to  the  arbitration  of  the  German  Emperor.  His  award 
dated  October  21,  1872,  gave  it  to  the  United  States. —  Vide  infra,  vol.  iii. 
chap.  i.  s.  3. 


PRESCRIPTION.  353 


CHAPTEE    XIII. 

PRESCRIPTION. 

CCLI.  The  second  mode  of  Original  Acquisition  is  effected 
by  the  operation  of  time,  by  what  English  and  French 
jurists  term  Prescriytion  {a).  In  order  to  arrive  at  any  solu- 
tion of  this  difficult  question  which  may  be  at  all  satisfactory, 
it  is  necessary  to  make  some  observations  upon  the  place 
which  Prescription  occupies  in  the  systems  both  of  Private 
and  Public  Law,  as  introductory  to  the  consideration  of  the 
place  occupied  by  the  same  jdoctrine  in  the  system  of  Inter- 
national Jurisprudence. 

First,  as  to  Private  Law.  In  all  systems  of  private  juvis^ 
prudence,  the  lapse  of  time  has  a  considerable  bearing  upon 
the  question  of  property  (b).  There  is,  according  to  all  such 
systems,  a  period  when  a  de  facto  becomes  a  dejure  ownership, 
when  possession  becomes  property.  The  nature  of  man,  the 
reason  of  the  thing,  the  very  existence  of  society,  demand  that 
such  should  be  the  case.  The  Roman  Law  does  but  o^ive 
expression  to  this  paramount  necessity  in  the  maxim,  "  Vetus- 

(a)    Grotius,  1.  ii.  c.  iv. 

Pufendorf,  Jus.  Nat.  et  Gent.  1.  iv.  c.  xii. 

Wolf,  Jus.  Nat.  p.  iii.  c.  vii. 

Vattel,  1.  i.  c.  xvi.  s.  199 ;  1.  ii.  c.  xi.  ss.  140,  151. 

(h)  Grotius  indeed  says  that  usucapio  is  the  creature  of  the  Civil  Law, 
because  nothing  is  done  hy  time,  though  everything  is  done  in  time ;  hut 
this  seems  an  unworthy  subtlety,  and  is  inconsistent  with  other  passages 
in  his  work. 

"  Le  Temps,  qui  renferme  en  soi  I'idee  de  la  dur6e,  de  la  r^p^tition  et 
de  la  succession  des  ph^nomenes^  un  des  agents  de  modification,  de 
destruction  et  de  generation  pour  les  choses  physiques,  restera-t-il  sans 
influence  sur  la  modificatiou,  sur  la  destruction  et  sur  la  g^n^ratidn  des 
droits  ?  " — Domaine  internat.,  par  E.  Ortolan,  p.  98. 
VOL.  I.  A   A 
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"  tas  qu£e  semper  pro  lege  tenetur  "  (c).  The  doctrine  of  Usu- 
capio  exhibits  the  first  trace  of  this  mode  of  acquisition  in 
Roman  Jurisprudence  (^).  According  to  this  doctrine,  the 
possessor,  justo  titulo  et  bona  fide,  during  two  years  of  land, 
and  during  one  year  of  movables,  which  had  not  previously 
belonged  to  him,  acquired  a  property  in  it  or  them.  This  in- 
stitution was  originally  confined  to  the  prcedla  Italica  and  to 
the  Koman  citizen ;  but  the  Prsetor  extended  it  to  t\\Q  fundi 
provinciales\  and  to  the  peregrinus,  under  the  appellation  of 
prcBscriptio  longi  temporis.  Justinian,  who  destroyed  the  dis- 
tinction between  civil  and  natural  property,  took  also  away 
the  distinction  hQiY^Qen  fundi  Italici  and  provinciales,  blended 
together  the  usucapio  and  the  prcRscriptio,  and  conferred 
not  only  a  right  of  possession  but  of  property  on  the  person 
who  had  possessed  movables  for  three,  and  immovables  for 
ten  years  inter  proisentes,  or  twenty  inter  ahsentes,  provided 
that  the  subject-matter  had  been  capable  of  usucapio  or 
prcBscriptio,  and  there  had  h^en Justus  titulus  and  honafidesie). 
He  also  added  another  species  of  Prescriptive  Acquisition,  the 
PrcBscriptio  xxx  vel  xl  annorum.     This  longissimi  temporis 


(c)  Dig.  xxxix.  t.  iii.  2  :  see  also  xliii.  t.  vii.  3. 

Dig.  xliii.  t.  xx.  3,  4 :  "  Ductus  aquse  curjus  origo  memoriarn  excessit, 
jure  constituti  loco  habetur. 

(d)  Which  the  Germans  call  Brdtzimg.  In  the  XII.  Tables  it  bore  the 
name  of  ususauctoritas,  i.e.  usus  et  auctoritas. 

Puchta,  Instit.  ii.  s.  240. 

Savigng,  R.  It.  iv.  s.  195. 

Savigny,  Recht  des  Besitzes,  Abschuitt  i.  s.  2. 

Instit.  ii.  6,  de  usucapionibus  et  longi  temporis  prsescriptionibus. 

Dig.  xli.  t.  iii.  de  usurpationibus  et  de  usucapionibus.— Code  vii.  t.  31,  de 
usucapione  transformanda  et  de  sublata  differentia  rerum  mancipi  et  nee 
mancipi. — 33,  de  prsescriptione  longi  temporis  decern  yel  viginti  annorum. 

34,  in  quibus  causis  cessat  longi  temporis  praescriptio. — 35,  qiiibus  non 

objicitur  longi  temporis  prsescriptio. — 38,  ne  rei  dominicae  vel  templorum 
vindicatio  temporis  praescriptione  submoveatur. — 39,  de  praescriptione 
xxx  vel  xl  annorum. 

(e)  "  Par  la  cessent  les  differences  entre  la  propriete  civile  et  la  pro- 
priety naturelle — entre  Vusucapion,  cette  patronne  de  I'ltalie,  et  la  j^res- 
crijytion,  cette  patronne  du  genre  humain." — Troplong,  p.  139. 

Cod.  C,  De  Usucapione  transformanda. 
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possessio,  as  it  was  afterwards  called,  did  not  confer  property 
on  the  possessor  or  take  It  away  from  the  proprietor,  but  it 
furnished  the  possessor  with  a  defence  against  all  claimants, 
and  that  though  there  had  been  wo  Justus  titulus.  Besides 
these  classes  of  Prescription  measured  by  a  definite  time, 
was  the  indefinite  class.  Immemorial  Prescription  {immemo- 
riale  tempus,  possessio  vel  prcEscriptio  immemorialis),  which 
was  csilled  admimculum  juris  qvo  quis  tuetur  possessionem, 
qucB  memoriam  hominum  excedit  (f). 

This  kind  of  Prescription  was  available  when  the  origin  of 
the  possession  was  incapable  of  proof — when  nobody  could 
recollect  that  it  had  belonged  to  another  person.  Such  a 
Prescription  might  have  for  its  object  things  incapable  of 
being  otherwise  acquired,  though  not  such  things  as  were  by 
nature  res  communes.  It  is  mentioned,  however,  with  re- 
ference to  only  three  heads  of  what  may  be  called  public  law 
— namely,  1.  With  reference  to  public  ways  {vies,  puhlicce, 
privatcE,  vicinales).  2.  To  a  right  of  protection  from  the  rain- 
water {aqucB  pluvicB  arcendcB),  3.  The  right  relating  to  water- 
courses (ductus  aqu(B  {g)  ). 

CCLII.  The  passages  in  the  Roman  Law  (A)  show  that  the 
doctrine  of  Immemorial  Prescription  was  applicable  only  to 
those  few  cases  in  which  either  a  right  of  a  public  character, 
or  an  exemption  from  the  obligation  of  such  a  right,  was  to 
be  acquired.  It  is  not  surprising,  therefore,  that  the  doctrine 
should  have  occupied  a  very  subordinate  place  in  Roman 
jurisprudence,  or,  the  reason  of  the  thing  being  considered, 
that  it  should  during  the  Middle  Ages  have  risen  into  an 
institute  of  continual  use  and  of  the  highest  importance. 

(/)  "  The  possession  necessary  to  constitute  a  title  by  prescription 
must  be  uninterrupted  and  peaceable,  both  according  to  the  Law  of 
England,  the  Civil  Law,  and  those  of  France,  Normandy,  and  Jersey." — 
Benest  v.  Pipon,  1  Knapp  Privy  Council  Reports,  p.  60. 

{g)  See  note  (c). 

"  Sceevola  respondit  solere  eos,  qui  juri  dicundo  prsesunt,  tueri  ductus 
aquae  quibus  auctoritatein  vetustatis  daret,  tametsi  jus  non  prohareturJ'' — 
Big.  xxxix.  t.  iii.  26. 

ill)  Savigny,  R.  R.  iv.  s.  198. 

A  A   2 
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In  the  first  two  of  the  three  instances  specified  in  the 
Digest,  Immemorial  Prescription  appears,  on  examination,  to 
be  unconnected  with  the  fact  of  actual  possession,  but  in  the 
last  to  be  necessarily  bound  up  with  it ;  and  this  condition  is 
treated  as  indispensable  in  later  jurisprudence. 

CCLIII.  The  Canon  Law  (i)  contains  two  remarkable 
instances  of  the  application  of  Immemorial  Prescription.  In 
the  year  1209  a  Papal  Legate  forbade  the  Count  of  Toulouse 
the  exercise  of  certain  regal  privileges  with  respect  to  the 
imposition  of  taxes.  The  Pope,  at  the  request  of  the  Count, 
declared  that  the  prohibition  extended  only  to  the  taxes 
arbitrarily  imposed,  and  not  to  those  which  were  equitable  ; 
under  which  class  were  to  be  reckoned  those  which  had 
been  permitted  by  the  Emperor,  the  King,  or  the  Lateran 
Council,  and  also  those  "  vel  ex  antiqua  consuetudine,  a 
^'tempore  cujus  non  exstat  ?7?emor«<7,  introducta  "  (J  ).  The 
second  passage  relates  to  the  case  of  a  bishop,  who  claimed 
a  Prescriptive  Right  to  the  tithes  and  churches  within  the 
see  of  another  bishop.     It  has   been  seen  that,   according 


(«')  Savigny,  R.  JR..  iv.  s.  198. 

Eichhorn,  Kirchenrecht,  b.  vii.  c,  vii.  iv. :  "  Verjahrimg  ^QQ&n.  die 
Kirche." 

Suarez,  de  Leg.  1.  yiii.  c.  xxxv.  s.  21.  More  than  100  years,  however, 
were  held  necessary  to  establish  a  prescription  against  the  Church  of 
Rome:  1.  ii.  t,  xiii.  c.  ii.,  t.  vi. 

The  distinction  between  ''  Usucapio  "  and  "  Prsescriptio  "  is  thus  stated 
by  one  of  the  most  eminent  of  modern  canonists,  Schmalzgriiher  {Jus 
Canonicum,  vol.  ii.  p.  321).     He  says  : 

"  Distinctio  propria  et  primaria  "  is — 

1.  Usucapio  is  cause. 

2.  Prsescriptio  is  effect. 
''Distinctio  ordinaria"  is — 

1.  '' Usucapio "  concerns   "res  corporales "   and    requires    actual 

possession,  "  veram  possessionem." 

2.  "  Prsescriptio  "  does  not,  but  is  content  with  quasi  possessio. 
The  use  of  the  phrase  "  praescriptum   est   obligationi  "  implies  oppo- 
sition to  a  former  proprietor. 

"  Praescripta  est  servitus,  prsescripsi  rem  "  implies  "  no  more  than 
legitimate  acquisition." 

(,/)  X.  lib.  V.  t.  40,  c.  2G,  de  V.  S. 
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to  the  Roman  Law,  a  possession  for  three,  ten,  or  twenty 
years  with,  or  for  thirty  without,  a  title,  furnished  the 
possessor  with  a  defence  on  the  ground  of  prcEscriptio  or 
usucapio  against  any  private  claimant.  Churches  were, 
generally  speaking,  privileged  against  any  Prescription  less 
than  forty  years ;  but  that  Prescription  against  the  Church 
did  not  require  a  title  provided  there  were  a  hoiia  fides. 
In  the  case  of  the  bishop,  however,  this  Prescri}>tion  of  forty 
years,  it  was  said,  would  not  avail,  because  it  was  contrary  to 
the  Common  Law  :  "  ubi  tamen  est  ^\jiis  coynmune  contrarlum 
"  vel  \i2h^tViY  prcBsuiuftio  contra  ipsum,  bona  fides  non  sufficit: 
"  sed  est  necessarius  titulus,  qui  possessori  causam  tribuat 
"  pra^scribendi :  nisi  tanti  temporis  allegetur  prasscriptio,  cyjus 
"  conirarii  memoria  non  existai "  (li). 

CCLiy.  The  tendency  and  spirit  of  modern  legislation 
and  jurisprudence  has  been  to  substitute,  in  Private  Law, 
a  short  definite  period  of  time  in  lieu  of  Immemorial  Pre- 
scription. 

In  England,  the  "  time  of  memory  "  was,  at  a  very  early 
period  of  her  history,  ascertained  by  the  law  to  commence 
from  the  reign  of  a  particular  monarch ;  for  though  a  custom 
was  said  to  be  good  when  it  had  been  used  "  time  out  of 
"  mind,"  or  "  for  a  time  whereof  the  memory  of  man  runneth 
"  not  to  the  contrary,"  the  phrase  referred  to  n  fixed  epoch, 
namely,  that  the  custom  was  in  use  before  the  beginning  of 
the  reign  of  Richard  I.  Recent  legislation  has  introduced 
a  Prescription  limited  by  a  specific  number  of  years,  which 
it  has  substituted  for  the  doctrine  of  immemorial  usage  (/.) 


{k)  The  wliole  passage  in  the  sixth  book  of  the  Decretals  is  as  follows : 
"  Episcopum,  qui  ecclesias  et  decimas,  quas  ab  eo  repetis,  proponit^  licet 
in  tua  sint  constitutse  dioecesi,  se  legitime  prsescripsisse,  adlegare  oportet, 
cum  jus  comjnune  contra  ipsum  faciat,  bujusmodi  prsescriptionis  titulum 
et  probare ;  nam  licet  ei  qui  rem  prsescribit  ecclesiasticam,  si  sibi  non  est 
contrarium  jus  commune,  vel  contra  earn  prsesumtio  non  habeatur, 
sufficiat  bona  fides  \  ubi  tamen,"  &c. — L.  ii.  t.  13,  cap.  1.  De  Frcescript, 
in  Vlto. 

{T)  BlacTistone's  Commentaries  on  the  Laivs  of  England,  b.  2,  c.  iii. 
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In  France  (m)  Immemorial  Prescription  has  been  abolished, 
and  a  fixed  period  substituted ;  and  in  Austria ;  as  well  as 
in  Prussia  also,  though  in  this  country  very  long  periods  of 
time  are  required  in  certain  cases  (ii). 

CCLV.  Secondly,  as  to  Public  Law.  The  doctrine  of 
Immemorial  Prescription  is,  from  the  very  necessity  of  the 
case,  indispensable  (o)  in  the  system  of  Public  Law. 
Accordingly,  we  find  it  mentioned  more  than  once  in  the 
Constitutions  of  the  ancient  German  Empire,  and  as  a  mode 
of  acquiring  Public  Rights  (p). 

Savigny  illustrates  the  use  of  Immemorial  Prescription  in 
matters  of  Public  Law  by  a  reference  to  the  condition  of 
England  from  the  Revolution  of  1688  to  the  death  of  the  last 
of  the  male  Stuarts,  the  Cardinal  of  York,  in  1806.     During 

The  rule  was  adopted  when,  by  the  Statute  of  Westminster  (3 
Edward  I.  c.  39),  the  reign  of  Richard  I.  was  made  the  time  of  limi- 
tation in  a  writ  of  right. 

Statute  of  2  &  3  Will.  IV.  c.  71 :  An  Act  "  for  shortening  the  time 
of  prescription  in  certain  cases."  It  was  the  intention  of  this  Act  to 
establish  practically  and  generally  a  30-years',  and  certainly  and  univer- 
sally a  60-years',  prescription. — Stephen^s  Comment,  b.  ii.  t.  i.  c.  xxii. 

See  also  3  &  4  Will.  IV.  c.  27,  and  37  &  38  Vict.  c.  67. 

(?«)    Code  civil. 

^'  690.  Les  servitudes  continuees  et  apparentes  s'acquierent  par  titre,  ou 
par  la  possession  de  trente  ans''  (c.  688,  689,  706,  s.  2177,  2232,  2281.) 

"691.  Les  servitudes  continuees  non  apparentes,  et  les  servitudes  dis- 
continuees  apparentes  ou  non  apparentes,  ne  peuvent  s'etablir  que  par 
titres. 

"  La  possession  meme  immemoriale  ne  suffit  pas  pour  les  ^tablir ;  sans 
Dependant  qu'on  puisse  attaquer  aujourd'hui  les  servitudes  de  cette  nature 
deja  acquises  par  la  possession,  dans  les  pays  ou  elles  peuvent  s'acquerir 
de  cette  maniere  "  (c.  688,  689.) 

{n)  Six,  thirty,  forty  years  in  Austria. 

Thirty,  forty,  forty-four,  fifty  years  in  Prussia. 

Blume,  Deutsches  Primtrecht,  s.  179. 

Savigny,  R.  R.  iv.  s.  198. 

(o)  "  Im  ofFentlichen  Recht  ist  die  unvordenkliche  Zeit  durchaus 
nicht  zu  entbehren,  und  es  ist  ganz  gleichgUltig  wie  wir  Juristen  dariiber 
urtheilen,  sie  wird  sich  unfehlbar  Bahn  brechen,  so  oft  eine  Veranlassung 
dazu  erscheint." — Savigny,  ih. 

(p)  Savigny,  ib.,  citing  Aurea  Bulla,  c.  viii.  s.  1  :  "A  tempore  cujus 
contrarii  hodie  non  existit  memoria."  See  too  a  Reichsahschied  of  1648 
and  of  1576. 


ACQUISITION    BY    PRESCRIPTION.  359 

a  considerable  portion  of  this  interval  it  might  have  been, 
and  it  actually  was,  a  question  of  grave  conscientious  doubt 
to  many  whether  the  change  of  dynasty  was  the  effect  of 
temperate  equity  and  wise  policy,  or  of  mere  violence  and 
injustice ;  and  if,  during  this  interval,  a  successful  invasion 
had  reseated  the  Stuarts  upon  the  British  throne,  their 
right,  as  having  continued  unbroken,  though  suspended  by 
violence,  would  have  obtained  a  very  general  recognition. 
Who  can  point  out,  in  this  or  in  a  similar  instance,  the  exact 
year  when  the  doubt  was  merged  into  certainty  ?  and  yet  it 
is  not  difficult  to  describe  the  general  character  of  such  a 
transition.  When  the  generation  had  passed  away  which 
had  been  alive  during  the  former  state  of  things  ;  when  the 
convictions,  feelings,  and  interests  of  the  succeeding  genera- 
tion had  become  identified  with  the  new  order  of  things, 
then  might  not  improperly  be  said  to  begin  the  Prescription 
of  Public  Law.  This  is,  in  principle,  very  much  the  same 
as  the  Prescription  of  the  Private  Law ;  which,  indeed,  may 
be  said  to  have  been  modelled  upon  the  usage  of  Public  Law, 
and  which  usage  grew^  out  of  the  reason  of  the  thing. 

CCLVI.  Having  discussed  the  position  of  prescription 
in  the  systems  of  Private  and  Public  Law  {q),  we  now  ap- 
proach the  consideration  of  a  matter,  holden  by  the  master 
mind  of  Grotius  to  be  one  of  no  mean  difficulty,  namely.  In- 
ternational Prescription.  Does  there  arise  between  nations, 
as  between  individuals,  and  as  between  the  State  and  indi- 
viduals, a  i^resumiHion  from  long  possession  of  a  territory  or 
of  a  right  which  must  be  considered  as  a  legitimate  source 
of  International  Acquisition  ? 

In  seeking  an  answer  to  this  important  question,  it  is 
necessary  to  keep  clear  of  all  subtle  disquisitions  with  which 
this  subject  has  been  perplexed ;  whether,  for  instance,  it  be 
the  creature  of  Natural  or  Civil  Law,  or  whether  it  must 


{(j)  'AWo.  fxrjv  ovb^  iKelvo  Vfias  Xe^rjyePf  on  ras  KTrjaeis  kul  ras  ISias  Kol 
ras  Koivas,  tju  emyevrjTaL  ttoXvs  xP^^os,  Kvpias  KCil  narpiJas  aTvavres  eivat 
vofii^ov<n. — Isocr.f  Orat,  Archidam. 
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always  be  founded  upon  a  presumption  of  voluntary  aban- 
donment or  dereliction  by  the  former  owner.  Through  these 
metaphysical  labyrinths  we  cannot  find  a  clue  for  questions 
of  International  Jurisprudence.  The  effect  of  the  lapse  of 
time  upon  the  property  and  right  of  one  nation  relatively  to 
another  is  the  real  subject  for  our  consideration.  And  if 
this  be  borne  steadily  in  mind,  it  will  be  found,  on  the  one 
hand,  in  the  highest  degree  irrational  to  deny  that  Prescrip- 
tion is  a  legitimate  means  of  International  Acquisition  ;  and 
it  will,  on  the  other  hand,  be  found  both  inexpedient  and 
impracticable  to  attempt  to  define  the  exact  period  (r)  within 
Avhich  it  can  be  said  to  have  become  established — or,  in  other 
w^ords,  to  settle  the  precise  limitation  of  time  which  gives 
validity  to  the  title  of  national  possessions. 

And  therefore  to  the  question,  what  duration  or  lapse  of 
time  is  required  by  the  canons  of  International  Jurispru- 
dence in  order  to  constitute  a  lawful  possession  ?  it  is  enough 
to  reply — First,  that  the  title  of  nations  in  the  actual  enjoy- 
ment and  peaceable  possession  of  their  territory,  lioiusoever 
originalltj  obtained,  cannot  be  at  any  time  questioned  and 
disputed.  Secondly,  that  a  forcible  and  unjust  seizure  of  a 
country  which  the  inhabitants,  overpowered  for  the  moment 
by  the  superiority  of  physical  force,  ineffectually  r^ist,  is  a  - 
possession  which,  lacking  an  originally  just  title,  inquires  the 
aid  of  time  to  cure  its  original  defect ;  and  if  tfll  nation  so 
subjugated  succeed  before  that  cure  has  been  effected,  in 
shaking  off  the  yoke,  it  is  legally  and  morally  entitled  to 
resume  its  former  position  in  the  community  of  States. 

CCLVII.   This  is  called,  in  technical  language,  the  doc- 
trine of  Postliminium,  which  will  be  discussed  hereafter  (5). 


(r)  Vattel,  1.  ii.  c.  xii.  s.  151,  expresses  a  wish  that  such  a  period  could 
be  ascertained  by  the  universal  consent  of  nations :  but  the  inexpediency 
is  as  g-reat  as  the  impossibility  of  such  a  scheme. 

Grotius  refers  to  the  analogy  of  custom  :  "  Tempus  vero,  quo  ilia  con- 
suetudo  effectum  juris  accipit,  non  est  definitum  sed  arbitrarium,  quantum 
satis  est  ut  concurrat  ad  significandum  consensum  "—1.  ii.  c.  iv.  5,  s.  2. 

is)    Vide  2)ost,  chap.  xvi. 
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It  must,  however,  be  remarked  here,  that  the  rights  of  Post- 
liminium  can  only  attach  to  States  which  have  been,  previous 
to  their  subjugation.  Independent  Kingdoms.  It  was  there- 
fore with  justice  that  the  Allied  Powers,  in  the  adjustment 
of  the  relations  between  Belgium  and  Holland  after  the 
revolution  of  1830,  resisted  certain  Belgic  claims  founded 
upon  an  alleged  Postliminunn ,  on  the  ground  that  Belgium 
had  never  been  an  Independent  State,  had  never  been  "  sui 
^'  juris ^^  and  could  therefore  have  no  title  to  the  application 
of  this  doctrine. 

CCLVIII.  It  is  true  that  some  later  writers  on  the  Law 
of  Nations  have  denied  that  the  doctrine  of  Prescription 
has  any  place  in  the  system  of  International  Law  {t).  But 
their  opinion  is  overwhelmed  by  authority,  at  variance  Avith 
practice  and  usage,  and  inconsistent  with  the  reason  of  the 
thing.  Grotius,  Heineccius,  Wolff,  Mably,  Yattel,  Ruther- 
forth,  Wheaton,  and  Burke  (w),  constitute  a  greatly  prepon- 
derating array  of  authorities,  both  as  to  number  and  weight, 
upon  the  opposite  side. 

The  practice  of  nations,  it  is  not  denied,  proceeds  upon 


if)  Klilher,  s.  6,  125. 

Martens,  1.  ii.  c.  iv.  s.  71. 

(?t)  Grotius,  1.  ii.  c.  iv.  :  "  De  derelictione  prsesumpta  et  earn  secuta 
occupatione :  et  quid  ab  usiicapioue  et  praescriptione  differat ; "  and  the 
commentary  of  Heineccius  thereupon  in  his  'Prcelect.  Acad,  in  Grot. 

Burke,  vide  post. 

Vattt^^'^i.  c.  xi. 

Wheaton,  Elem.  c.  iv.  s.  4,  t.  i.  p.  159. 

Bynkershoek  may,  I  think,  fairly  be  added  to  the  list.  Such  it  seems  to 
me  is  the  inference  from  the  following,  among  other  passages,  in  which 
he  combats  the  possibility  of  the  Dominion  of  the  Sea  being  acquired 
by  Prescription :  "  Sed  Hugo  Grotius  (p.  386)  et  Vasquius  Grotio  re- 
praesentatus  cap.  vii.  Maris  lihei^i,  docuerunt,  longa  possessione  non 
quseri  marium  dominia.  Et  qui  potest  modus  acquirendi,  qui  duntaxat 
est  a  Jure  Civili,  diversos  principes  obligare  ?  Utitur  etiam  ea  ratione 
Grotius,  sed  bene  est,  quod  parcius,  quia  id  ipsnm  rursus  concessit  (de 
Jure  B.  et  P.  lib.  ii.  c.  4)  et  ita  nu7ic  vidgo  placet,  si  adsint,  quas  ille 
persequitur,  tacitse  concessiones,  indicia,  prassumptiones  aliaque  ad- 
minicula,  per  quae  ipsa  magis,  quam  per  longi  temporis  capionem  extra- 
neos  excludi  jus  fasque  esset.     At  vero,  per  me  licet,  excute  quicquid  est 


362  INTERNATIONAL    LAW. 

the  presumption  of  Prescription,  whenever  there  is  scope  for 
the  admission  of  that  doctrine.  The  same  reason  of  the 
thing  which  introduced  this  principle  into  the  civil  juris- 
prudence of  every  country,  in  order  to  quiet  possession,  give 
security  to  property,  stop  litigation  (x),  and  prevent  a  state 
of  continued  bad  feeling  and  hostility  between  individuals, 
is  equally  powerful  to  introduce  it,  for  the  same  purposes, 
into  the  jurisprudence  which  regulates  the  intercourse  of  one 
society  with  another,  more  especially  when  it  is  remembered 
that  war  represents  between  States  litigation  between  In- 
dividuals (3/).  It  is  very  strange  that  the  fact,  that  most 
nations  possess  in  their  own  municipal  codes  a  positive  rule 
of  law  upon  the  subject,  has  been  used  as  an  argument 
that  the  general  doctrine  has  no  foundation  in  International 
Law. 

It  is  admitted,  indeed,  that  Immemorial  Prescription  con- 
stitutes a  good  title  to  national  possession ;  but  this  is  a  per- 
fectly nugatory  admission,  if,  as  it  is  sometimes  explained, 
it  means  only  that  a  State  which  has  acquired  originally  by 
a  bad  title,  may  keep  possession  of  its  acquisition  as  against 
a  State  which  has  no  better  title.  If  it  had  been  merely 
alleged  that  the  exact  number  of  years  prescribed  by  the 


eai'Lim  prsesumptioniim,  et  si  quid  conjecturis  dandum,  reperies  gentium 
animos  adversus  prsescriptionem  maris  omnimodo  militare  et  nihil  reliqui 
facere,  quominus  voluntatem  suam  enixe  declareut ;  testantur  id  acta 
populorum  publica,  testatur  quotidie  suo  quisque  exemplo,  dum,  quod 
alius  mare  in  dominium  suum  transcribit,  alius  eo  vel  invito  ingrediatur 
et  alterius  possessionem,  si  quam  prsetendat,  continua  navigatione  turbet." 

And  again  be  says :  "  Ceeterum  ne  plura  addam,  Grotius  et  Vas- 
quius  in  causa  sunt,  namque  hi  maris  usucapionem  submoverunt  eis 
rationihus  quas  nieas  facere  non  duhitem,  si  demas,  quae  ipsi  aiunt  de 
natura  maris  praescriptioni  adversa^  utpote  re  communi  ex  legibus 
Naturae  et  Gentium,  et  quae  nee  in  bonis  esse  posset,  nee  possideri,  nee 
quasi  possideri,  nee  alienari,  et  caetera,  de  quibus  non  nihil  dicam  cap. 
uUy — De  Dominio  Maris  Prcescriptio,  c.  vi. 

(x)  "Vetustas  quae  semper  pro  lege  habetur  minuendorum  scilicet 
litium  causa." — Dig.  xxxix.  t.  iii.  2. 

{y)  "  Bono  publico  usucapio  introducta  est,  ne  scilicet  quarundem 
rerum  diu  et  fere  semper  incerta  dominia  esseut." — Dig.  xli.  t.  iii.  1. 
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Roman  Law,  or  by  the  municipal  institute  of  any  particular 
nation,  as  necessary  to  constitute  ordinary  prescriptions  (z), 
is  not  binding  in  the  affairs  of  nations,  the  position  would  be 
true.  It  is,  perhaps,  the  difficulty  attending  the  application 
to  nations  of  this  technical  part  of  the  doctrine,  which  has 
induced  certain  writers  to  deny  it  altogether ;  but  incor- 
rectly, for,  whatever  the  necessary  lapse  of  time  may  be, 
there  unquestionably  is  a  lapse  of  time  after  which  one 
State  is  entitled  to  exclude  every  other  from  the  property 
of  which  it  is  in  actual  possession.  In  other  words,  there 
is  an  International  Prescription,  whether  it  be  called  Imme- 
morial Possession,  or  by  any  other  name.  The  peace  of 
the  world,  the  highest  and  best  interests  of  humanity,  the 
fulfilment  of  the  ends  for  which  States  exist,  require  that 
this  doctrine  be  firmly  incorporated  in  the  Code  of  Inter- 
national Law.  It  is  with  great  force  of  reason  and  language 
that  Grotius,  repelling  the  contrary  proposition,  observes  : 
"  Atque  id  si  admittimus,  sequi  videtur  maximum  incommo- 


(z)  Puffendorf,  under  the  title  "  De  Usucapione,''^  in  the  twelfth  chapter 
of  his  fourth  Book,  discusses  the  application  of  the  doctrine  of  Prescription 
to  nations.  His  remarks  are  perspicuous  and  wise.  ''Inter  hasce"  (he 
says  in  his  ninth  section)  "  discrepantes  sententias  id  quidem  liquidum 
videtur :  quemadmodum  dominia  rerum  pacis  causa  sunt  introducta,  ita 
et  illud  ex  eodem  fonte  promanare,  quod  possessores  bonse  fidei  ali- 
quando  sint  in  tuto  collocandi,  neve  ipsis  in  perpetuum  super  sua  pos- 
sessione  controversia  queat  moveri.  Quantum  autem  sit  illud  spatium, 
intra  quod  possessio  bonae  fidei  in  vim  dominii  evalescat,  precise  neque 
naturali  ratione,  neque  universal!  gentium  consensu  determinatum  de- 
prehenditur ;  sed  arbitratu  boni  viri  non  citra  aliquam  latitudinem  defi- 
niendum  erit."  He  then  refers  with  some  humour  to  the  vague  tests  of 
presci'iptive  poetry  proposed  in  Horace,  lib.  2,  ep.  1,  and  proceeds: — 
*'  In  designando  autem  hoc  tempore  ratio  habebitur  et  antiqui  domini, 
et  recentis  possessoris.  lUius  quidem,  ut  ne  mature  nimis  a  persequenda 
et  investiganda  sua  re  excludatur."  And  he  closes  the  section  with 
saying : — "  Adeoque  cum  dominia  rerum  introducerentur,  id  quoque 
pacis  causa  placuisse,  ut  qui  aliquid  neque  vi,  neque  clam,  neque  precario, 
suo  nomine  possideret,  tantisper  dominus  praesumeretur,  quoad  ab  altero 
contrarium  probaretur  ;  qui  autem  per  longissimum  temporis  spatium, 
per  quod  nemo  mediocriter  diiigens  rem  suam  negligere  creditur,  quid 
bona  fide  possederit,  serum  petitorem  plane  posset  repellere,  quia  non 
citius  rem  suam  vindicatum  iverit." — De  Jure  Naturce  et  Gentium, 
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"  dum,  ut  controversiae  de  regnis  regnorumque  finibiis  nullo 
"  unquam  tempore  extinguantur:  quod  non  tantum  ad  pertur- 
"  bandos  multorum  animos  et  bella  serenda  pertinet,  sed  et 
*^  communi  gentium  sensui  repugnat "(«). 

CCLIX.  It  is  impossible  to  speak  with  greater  accuracy 
upon  this  very  delicate  subject ;  as  the  application  of  the 
general  rule  must  of  necessity  be  greatly  modified  by  the 
special  circumstances  of  each  particular  case.  Vattel's  re- 
marks upon  this  subject  are  clear  and  sensible; — 

"  La  Prescription  ne  pouvant  etre  fondee  que  sur  une 
*'  presomption  absolue,  ou  sur  une  presomption  legitime, 
"  elle  n'a  point  lieu  si  le  proprietaire  n'a  pas  veritablement 
"  neglige  son  droit.  Cette  condition  importe  trois  choses  : 
"  1°  que  le  proprietaire  n'ait  point  a  alleguer  une  ignorance 
"  invincible,  soit  de  sa  part,  soit  de  celle  de  ses  auteurs ;  2° 
"  qu'il  ne  puisse  justifier  son  silence  par  des  raisons  legi- 
"  times  et  solides ;  3°  qu'on  ait  neglige  son  droit,  ou  garde 
"  le  silence  pendant  un  nombre  considerable  d'annees ;  car 
"  une  negligence  de  peu  d'annees,  incapable  de  produire  la 
"  confusion  et  de  mettre  dans  I'incertitude  les  droits  respec- 
"  tifs  des  parties,  ne  suffit  pas  pour  fonder  ou  autoriser  une 
"  presomption  d'abandonnement.  11  est  impossible  de  de- 
"  terminer  en  droit  naturel  le  nombre  d'annees  requis  pour 
"  fonder  la  Prescription.  Cela  depend  de  la  nature  de 
"  la  chose  dont  la  propriete  est  disputee,  et  des  circon- 
"  stances  "(Z*). 

But  that  Prescription  is  the  main  pillar  upon  which  the 
security  of  national  property  and  peace  depends,  is  as  incon- 


{(i)  L.  ii.  c.  iv.  s.  1. 

See,  too,  Wolff. 

And  so  Vattel  :  "  Le  droit  de  succession  n'est  pas  toujours  pri- 
mitivement  etabli  par  la  nation  ;  il  pent  avoir  ete  iutroduit  par  la  con- 
cession d'un  autre  souverain,  par  I'usurpation  meme.  Mais  lorsquil  est 
appuye  d'une  longue  possession,  le  peuple  est  cense  y  consentir,  et  ce 
consentement  tacite  le  legitime,  quoique  sa  source  soit  vicieuse.  II  pose 
alors  sur  le  meme  fondement  seul  legitime  et  inebrcmlable,  auquel  il  faut 
toujours  7-evenirJ' —  Vattel,  t.  i.  1.  i.  c.  v.  s.  59, 

(b)  "  De  ce  qui  est  requis  pour  fonder  la  Prescription  ordinaire." — 
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trovertible  a  proposition  as  that  the  property  and  peace  of 
individuals  rest  upon  the  same  doctrine  (c). 

To  these  remarks  should  be  added  the  observation  of  a 
great  modern  jurist  {d) : — 

"  The  o:eneral  consent  of  mankind  has  established  the 
"  principle,  that  long  and  uninterrupted  possession  by  one 
"  nation  excludes  the  claim  of  every  other.  Whether  this 
"  general  consent  be  considered  as  an  implied  contract  or  as 
"  positive  law,  all  nations  are  equally  bound  by  it,  since  all 
"  are  parties  to  it ;  since  none  can  safely  disregard  it  without 
"  impugning  its  own  title  to  its  possessions ;  and  since  it  is 
"  founded  upon  mutual  utility,  and  tends  to  promote  the 
*'  general  welfare  of  mankind." 

In  one  of  those  treatises  (e)  which  show  how  deeply  the 


Vattel,  Le  Droit  des  Gens,  t.  i.  1.  ii.  c,  xi.  s.  142.  And  again :  "  Mais 
si  la  nation  protegee  ou  soumise  a  certaines  conditions  ne  r^siste  point 
aux  entreprises  de  celle  dont  elle  a  recherche  I'appui,  si  elle  n'y  fait 
aucune  opposition,  si  elle  garde  un  profond  silence  quand  elle  devrait  et 
poiirrait  parler,  sa  patience,  apres  un  temps  considerable,  forme  un  con- 
sentement  tacite  qui  legitime  le  droit  de  I'usurpateur.  II  n'y  aurait  rien 
de  stable  parmi  les  hommes,  et  surtout  entre  les  nations,  si  une  longue 
possession,  accompagn^e  du  silence  des  interess6s,  ne  produisait  un  certain 
droit.  Mais  il  faut  bien  observer  que  le  silence,  pour  marquer  un  consente- 
ment  tacite,  doit  etre  volontaire.  Si  la  nation  inferieure  prouve  que  la 
violence  et  la  crainte  ont  ^touffe  les  temoignages  de  son  opposition,  on  ne 
pent  rien  conclure  de  son  silence,  et  il  ne  donne  aucun  droit  a  I'usur- 
pateur."—  Vattel,  t.  i.  c.  xvi.  s.  199. 

See  list  of  authorities  on  the  doctrine  of  International  Prescription 
given  by  Ompteda,  512,  s.  213,  Lit.  des  Volkerrechts. 

{c)    Vattel,  1.  ii.  c.  xi.  s.  142. 

{d)  Wheaton,  vol.  i.  c.  iv.  s.  5,  p.  207. 

"  Es  liessen  sich  viele  Beispiele,  unter  andern  in  Deutschland  nach- 
weisen,  wo  das  Recht  der  Staatsgewalt  nur  auf  langen  Besitzstand 
gegrundet  ist,  ohne  erweislichen  Rechtstitel." — Heffter,  s.  69,  1. 

(e)  Vol.  ix.  p.  449.     Letter  to  R.  Burhe,  Esq. 

See,  too,  vol.  x.  p.  97 :  Reform  of  Representation  in  the  House  of 
Commons.  "  Prescription  is  the  most  solid  of  all  titles,  not  only  to  pro- 
perty, but,  v^hich  is  to  secure  that  property,  to  Governmentr  And  vol.  v. 
p.  274 :  "  With  the  National  Assembly  of  France  possession  is  nothing, 
law  and  usage  are  nothing.  I  see  the  National  Assembly  openly  re- 
probate the  doctrine  of  Prescription,  which  one  of  the  greatest  of  their 
own  Lawyers  (Domat)  tells  us,  with  great  truth,  is  part  of  the  Law  of 
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mind  of  the  writer  was  imbued  with  the  principles  of  general 
jurisprudence,  Mr.  Burke  uses  the  following  admirable  ex- 
pressions:— 

"  If  it  were  permitted  to  argue  with  power,  might  one  not 
*^  ask  one  of  these  gentlemen,  whether  it  would  not  be  more 
"  natural,  instead  of  wantonly  mooting  these  questions  con- 
"  cerning  their  property,  as  if  it  were  an  exercise  in  law,  to 
"  found  it  on  the  solid  rock  of  prescription  ? — the  soundest, 
"  the  most  general,  the  most  recognized  title  between  man 
"  and  man  that  is  known  in  municipal  or  in  public  jurispru- 
"  dence ;  a  title  in  which  not  arbitrary  institutions  but  the 
"  eternal  order  of  things  gives  judgment;  a  title  which  is  not 
"  the  creature,  but  the  master  of  positive  law  ;  a  title  which, 
"  though  not  fixed  in  its  term,  is  rooted  in  its  princijAes  in  the 
"  Law  of  Nature  itself,  and  is  indeed  the  original  ground  of 
'^  all  knoAvn  property ;  for  all  property  in  soil  will  always  be 
"  traced  back  to  that  source,  and  will  rest  there.  .  .  . 
"  These  gentlemen,  for  they  have  lawyers  amongst  them, 
"  know  as  well  as  I  that  in  England  we  have  had  always  a 
"  prescription  or  limitation,  as  all  nations  have  against  each 
"  other.  .  .  .  All  titles  terminate  in  Prescription  ;  in  which 
''  (differently  from  Time,  in  the  fabulous  instances)  the  son 
*'  devours  the  father,  and  the  last  Prescription  eats  up  all 
''  the  former  "  (/). 

Nature.  He  tells  us  that  tlie  positive  ascertainment  of  its  limits  and  its 
security  from  invasion  were  among  the  causes  for  "wliicli  civil  society 
itself  was  instituted." — Refections  on  the  Revolution  in  France. 

(/)  The  Ahhe  de  Mably,  speakinpr  of  the  Treaty  of  the  Pyrenees, 
which  followed  the  Treaty  of  Westphalia  (1659),  observes:  "  Le  Koi 
de  France  pro  teste  contre  toute  prescription  et  laps  de  temps,  au  sujet 
du  Royaume  de  Navarre,  et  se  reserve  la  faculte  d'en  faire  la  poursuite 
par  voie  amiable,  de  meme  que  tons  les  autres  droits  qu  ils  pretend  lui 
appartenir,  et  auxquels  lui  ou  ses  prt^decesseurs  n'ont  pas  renonc^ " — 
( Traite  de  Vervin,  rappele  par  le  Traite  des  Pyrenees,  art.  23.  Traite  des 
Pyrenees^  art.  89.)  "  Tons  les  auteurs  qui  out  ecrit  sur  le  Droit  des  Gens 
conviennent  que  la  prescription  rend  legitimes  les  droits  les  plus  equi- 
voques dans  leur  origine;  et  ce  qui  prouve  la  sagesse  de  ce  priucipe,  c'est 
qu'il  est  de  Tin te ret  de  chaque  nation  en  particulier  de  Fadopter.  La 
difficult^  consiste  a  savoir,  comment  la  prescription  s'acquiert ;  pour  moi 
je  croirois  qu'elle  ne  pent  etre  etablie  que  par  le  silence  de  la  partie  Idsee, 
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CCLX.  In  the  foregoing  observations,  the  foundation 
of  International  Prescription  has  not  been  necessarily  laid 
upon  the  abandonment  or  dereliction  of  the  State  to  whom 
the  possession  formerly  belonged.  It  has  been  placed  upon 
the  length  of  time  during  which  the  possession  has  been 
held  by  the  State  which  prescribes  for  it.  It  is  important 
to  establish  clearly  that  dereliction  does  not,  in  the  case  of 
nations,  necessarily  precede  prescriptive  acquisition.  Much 
of  the  uncertainty  and  confusion  in  the  writings  of  Inter- 
national Jurists  upon  this  subject  may  be  ascribed  to  the 
want  of  firm  discrimination  and  clear  statement  upon  this 
point. 

Dereliction  or  voluntary  abandonment  by  the  original  pos- 
sessor may  be  often  incapable  of  proof  between  nations 
after  the  lapse  of  centuries  of  adverse  possession ;  whereas 
the  proofs  of  prescriptive  possession  are  simple  and  few. 
They  are,  principally,  publicity,  continued  occupation, 
absence  of  interruption  (usurpatio),  aided  no  doubt  generally, 
both  morally  and  legally  speaking,  by  the  employment  of 
labour  and  capital  upon  the  possession  by  the  new  possessor 
during  the  period  of  the  silence,  or  the  passiveness  {inertia), 
or  the  absence  of  any  attempt  to  exercise  proprietary  rights 
by  the  former  possessor.  The  period  of  time,  as  has  been 
repeatedly  said,  cannot  be  fixed  by  International  Law 
between  nations  as  it  may  be  by  Private  Law  between 
individuals :  it  must  depend  upon  variable  and  varying  cir- 
cumstances ;  but  in  all  cases  these  proofs  would  be  required. 

Now  it  has  been  well  observed  by  a  recent  writer  {g),  that 
in  cases  where  the  dereliction  is  capable  of  proof,  the  new 
possessor  may  found  his  claim  upon  original  Occupation 
alone,  without  calling  in  the  aid  of  Prescription.     The  loss 


quand  elle  traite  avec  le  Prince  qui  possede  son  bien,  on  que  celui-ci  le 
vend,  le  cede  et  I'aliene  en  quelqne  autre  maniere.  Le  silence  dans  ces 
occasions  equivaut  a  un  consentement." — Di-oit  public,  t.  i.  p.  31. 

{g)  Monsieur  Eugene  Ortolan.     See  his  chapter  on  Prescription  acqui- 
sitive, in  his  work  Du  Domaine  international  (Paris,  1851). 
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of  the  former,  and  the  gain  of  the  later  possessor,  are  distinct 
and  separate  facts.  Whereas,  in  cases  of  Prescriptive 
Acquisition,  the  facts  are  necessarily  connected ;  the  former 
possessor  loses,  because  the  new  one  gains. 

CCLXI.  There  was  a  dispute  of  long  standing  between 
France  and  England  respecting  Santa  Lucia,  one  of  the 
Antilles  Islands.  After  the  Treaty  of  Aix-la-Chapelle 
(1748),  the  matter  was  referred  to  the  decision  of  certain 
Commissioners,  and  it  was  the  subject  of  various  State 
Papers  (A)  in  1751  and  1754.  The  French  negotiators 
maintained,  that  though  the  English  had  established  them- 
selves in  1639,  they  had  been  driven  out  or  massacred  by 
the  Caribbees  in  1640,  and  they  had,  animo  et  facto  and  sine 
spe  redeundi,  abandoned  the  island ;  that  Santa  Lucia  being 
vacant,  the  French  had  seized  it  again  in  1650,  when  it 
became  immediately,  and  without  the  necessity  of  any  pre- 
scriptive aid,  their  property.  The  English  negotiators  con- 
tended that  their  dereliction  had  been  the  result  of  violence, 
that  they  had  not  abandoned  the  island  sine  spe  redeundi,  and 
that  it  was  not  competent  to  France  to  profit  by  this  act  of 
violence,  and  surreptitiously  obtain  the  territory  of  another 
State ;  and  that  by  such  a  proceeding  no  dominium  could 
accrue  to  them.  The  principal  discussion  turned,  not  upon 
the  nature  of  the  conditions  of  Prescriptive  Acquisition,  but 
upon  the  nature  of  the  conditions  of  Voluntary  Dereliction, 
by  which  the  rights  of  property  were  lost,  and  the  possession 
returned  to  the  class  of  vacant  and  unowned  {dSsaTrora) 
territories  (z). 


(A)  Eugene  Ortolan,  Du  Domaine  international,  p.  111. 
{%)   Vide  post,  Chap.  xvi. :   Extinction  of  Dominion. 
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CHAPTER  XIV. 

DEEIVATIVE    ACQUISITION. 

CCLXIT.  We  now  enter  upon  the  second  kind  of  Acqui- 
sition, viz.  that  which  in  the  system  of  Private  Law  is  called 
Derivative. 

Derivative  Acquisition  («)  is  said  to  be  that  which  takes 
place  by  the  act  of  another,  or  by  the  act  of  the  law  {acqui- 
sitio  derivativa,  vel  facto  liominis,  vel  facto  legis).  In  this 
system  not  only  Individuals,  but  Corporations  or  legal  per- 
sons, are  enabled  to  acquire  and  to  alienate  rights  of  pro- 
perty, through  the  medium  of  a  representative,  as  minors 
and  lunatics  are  in  all  systems  of  jurisprudence  enabled  to 
act  through  their  guardian  or  tutor. 

Who  the  representative  of  the  corporation  may  be, 
depends  upon  the  constitution  of  this  legal  person.  But, 
as  a  general  rule,  the  will  of  a  corporation  is  expressed  not 
only  by  the  unanimous  assent,  but  by  the  assent  of  the  major 
part  of  its  members.  The  rule  that  the  will  of  the  corpo- 
ration may  be  collected  from  the  agreement  of  a  part  of 
its  members  seems  to  be  founded  in  Natural  Law,  as  other- 
wise the  body  might  be  prevented  from  acting  at  all  (b). 


(a)  Eugene  Ortolan,  p.  23. 

Heffter,  s.  71. 

ih)  "  —  quod  a  majors  parte  ordinis  salubriter  fuit  constitutum." 

Cod.  X.  t.  32,  46.     DeDecur. 

"  Quod  7najor  pars  cu?"icB  effecit,  pro  eo  habetur,  ac  si  omnes  egerint  " 
—IJig.  1.  1,  19. 

Savigny  R.  JR.  s.  97. 

But  see  Burke,  vol.  vi.  p.  212 :  Appeal  from  the  Neio  to  the  Old  Whigs. 
VOL.  I.  B  B 


370  INTERNATIONAL    LAW. 

The  constructive  whole,  therefore,  is  holden,  for  certain  pur- 
poses, to  reside  in  a  part  only. 

Turning  from  the  system  of  Private  to  the  system  of  In- 
ternational Law,  we  find  that  it  is  competent  to  one  State 
possesssed  of  property  to  alienate  it,  and  to  another  to  receive 
the  alienated  portion.  So  far  the  analogy  is  sound  between 
the  State  and  the  Individual  or  the  Corporation ;  the  rights 
incident  to  a  proprietor  attach  in  both  cases.  But,  in  the 
case  of  the  State,  it  may  be  a  matter  of  theoretical  and  prac- 
tical difficulty  to  ascertain  where  and  in  whom  the  powder 
of  acquiring  and  alienating  is  lodged?  in  whom  what  has 
been  happily  called  "  the  contracting  capacity  "  (c)  of  the  na- 
tion is  vested  (c?)  ?  whether  the  general  procuration  of  the 
State  {e)  be  placed  in  the  hands  of  one  man,  or  of  a  few,  or 
of  a  majority  of  representatives  ?  The  solution  of  this  grave 
question  belongs  rather  to  the  pi'ovince  of  Public  and  Con- 
stitutional than  to  that  of  International  Law  (/).  It  has, 
indeed,  been  discussed  by  writers  on  International  Law, 
especially  by  Grotius  {g)  and  Vattel  (Ji) :  but  both  those 
writers  dealt,  on  this  as  on  other  occasions,  with  subjects 
which  belonged  to  the  sphere  of  the  Publicist  rather  than 
that  of  the  International  Jurist. 

CCLXIII.   Grotius  {€)  divides  all  kingdoms  into  Patri- 


(c)  Bui'ke,  vol.  ix.  p.  384 :   Tracts  on  Popery  Laws,  c.  3,  in  fine. 

(cl)  Vide  post,  the  Act  of  Renunciation  of  the  Grand  Duchy  of  Tus- 
cany by  Leopold  II.,  on  his  accession  to  the  throne  of  Austria,  in  favour 
of  his  second  son. — Martens,  Bee.  de  Traites,  vol.  iv.  p.  476.    (a.d.  1790.) 

Eugene  Ortolan,  pp.  14,  35. 

Buther forth.  Institutes  of  Natural  Law,  c.  \'iii. 

Savigny  B.  B.  s.  140,  b.  iii.  p.  310. 

(e)  Burke,  vol.  vi.  p.  212  :  Appeal  from  the  Neiv  to  the  Old  Whigs. 

(/)   Grotius,  1.  ii.  c.  vi. 

Wheaton's  Elernents,  pp.  102-3. 

Gimther,  pp.  11-77,  Buch  2,  Kap.  ii. 

(</)  Grotius,  1.  ii.  c.  vi. :  De  acquisitione  derivativa  facto  Iioininis,  uhi 
de  alienatione  imperii,  et  re?'Uin  imperii. 

{h)  Vattel,  1.  i.  c.  xxi. :  Z)e  r Alienation  des  Mens  publics,  et  de  cdle 
d'une  partie  de  VEtat. 

(i)  De  Jure  Belli,  1.  i.  c.  iii. — Heinec.  Brmlec. 
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monial  and  Usufructuary ;  and  he  reckons  among  the  latter 
all  kingdoms  over  which  the  people  elected  a  Governor,  and 
all  that  are  acquired  by  treaty  or  marriage.  Patrimonial 
kingdoms,  he  seems  to  think,  may  be  alienated  by  their 
rulers  without  the  sanction  of  the  people ;  but  Usufructuary, 
not  without  their  consent.  Whatever  countenance  this  doc- 
trine might  have  derived  from  the  practice  and  principles  of 
the  time  in  which  Grotius  lived,  it  can  hardly  be  predicated 
of  any  Christian,  and  certainly  of  no  European  State  (j)  at 
present  existing  in  the  world.  PufFendorf,  indeed,  lays  it 
down  as  law,  that  the  general  presumption  is  against  the 
power  of  the  sovereign  to  alienate,  without  the  consent  of 
his  subjects,  any  portion  of  the  public  property  or  domain  ; 
and  the  doctrine  is  distinctly  and  indignantly  repudiated  by 
Yattel  (A) ;  nevertheless,  a  miserable  attempt  was  made  in 


(j)  "■  Die  Eigenschaft  eines  Patrimonial-Staates  (das  lieisst,  dass  der 
Regent  nacli  Eigenthumsrecht  iiber  den  Staat  verfiigen  konne)  ist  in 
Eiiropa  durch  Staatsgrundgesetze  nirgend  festgesetzt." — Klilher,  s.  31. 

"  He  will  discover  that  when  Grotius  examines  the  subjects  in  detail 
he  excludes  every  case  of  patrimonial  governments.  The  fair  conclusion 
to  be  drawn  from  it  is  therefore  this,  that  there  is  no  such  thing  as  a 
patrimonial  government." — Lord  Grenville,  Debate  on  Blockade  of  Norway, 
May  10,  1814.     Hansard's  Pari.  Deb. 

{K)  "J'ai  os6  cependant  m'ecarter  quelquefois  de  mon  guide,  et 
m'opposer  a  ses  sentiments  ;  j  en  donnerai  ici  quelques  exemples,  M. 
Wolf,  entrain^  peut-etre  par  la  foule  des  ecrivains,  consacre  plusieurs 
propositions  a  traiter  de  la  nature  des  royaumes  patrimoniaux ,  sans  re- 
jeter  ou  corriger  cette  idee  injurieuse  a  I'humanite.  Je  n'admets  pas 
meme  la  denomination,  que  je  trouve  ^galement  choquant,  impropre,  et 
dangereuse  dans  ses  efFets,  dans  les  impressions  qu'elle  pent  donner  aux 
souverains  ;  et  je  me  flatte  qu'en  cela  j'obtiendrai  le  suffrage  de  tout 
homme  qui  aura  de  la  raison  et  du  sentiment  de  tout  vrai  citoyen." — 
Vattel,  Preface. 

And  again,  1.  i.  c.  v. :  "  Nous  ne  voyons  point  en  Europe  de  grand 
Etat  qui  soit  repute  alienable." 

In  another  part  of  his  work  he  limits  the  power  of  alienating  national 
property  as  follows  : — *'  Le  corps  de  la  nation  ne  pent  done  abandonner 
une  province,  une  ville,  ni  meme  un  particulier  qui  en  fait  partie,  a  moins 
que  la  necessite  ne  I'y  contraigne,  ou  que  les  plus  forts  raisons,  prises  du 
salut  public,  ne  lui  en  fassent  une  loi." — L.  i,  c.  ii. 

Puffendorf,  de  Jure  Nat.  et  Gent.  1.  viii.  c.  xii.  ss.  1-3. 

Vattel,  1.  i.  c.  xxi.  s,  260 :  "  II  ne  pent  aliener  les  biens  publics." 
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1814  to  palliate  the  guilt  of  the  forcible  annexation  of  Nor- 
way to  Sweden  by  an  appeal  to  the  authority  of  Grotius. 

CCLXIV.  So  far,  indeed,  as  respects  the  conduct  of 
third  parties  in  transactions  of  this  nature,  International  Law 
may  claim  to  be  heard.  How  far  the  right  of  Self-preserva- 
tion (which  includes  the  right  of  preventing  the  undue  ag- 
grandisement of  any  particular  Power)  justifies  the  Inter- 
vention of  third  Powers,  will  be  hereafter  considered. 

The  rule  which,  according  to  the  true  principles  of  Inter- 
national Law,  ought  to  be  binding  upon  all  nations  who  are, 
as  it  were,  bystanders  in  such  transactions,  is,  rigidly  and 
punctiliously  to  abstain  from  interfering  to  compel  by  force 
either  part  of  the  nation,  whether  it  be  that  which  wishes  to 
alienate  or  that  which  refuses  to  be  alienated,  to  adopt  the 
one  course  or  the  other.  To  do  otherwise,  is  directly  to 
violate  the  most  sacred  principle  of  the  jurisprudence  of  which 
we  are  treating,  to  trample  in  the  most  offensive  way  upon 
the  independence  of  a  nation,  by  assuming  the  judicial  office 
upon  the  nicest  and  most  vital  questions  of  her  constitutional 
law,  and  the  executive  office,  in  carrying  this  unwarranted 
and  illeofal  decision  into  effect. 

CCLXy.  When  in  1814  Norway  refused,  as  she  did,  by 
the  actual  and  constructive  voice  of  her  people,  to  be  annexed 
to  Sweden,  the  question  should  have  been  left,  according  to 
the  spirit  and  letter  of  the  law,  to  the  decision  of  arms  be- 
tween the  two  countries.  It  is  painful  and  humiliating  to  an 
Englishman  (Z)  to  think  that  this  abhorred  union,  for  such  it 
was  at  the  time,  was  effected,  partly,  by  the  blockade  of  a 
British  fleet.  The  plea  that  such  a  union  formed  part  of  the 
provisions  of  a  general  treaty  of  peace,  which  had  for  its 


(D  See  tlie  debates  in  both  Houses  of  Parliament  on  the  blockade  of 
Norway,  1814,  Hansard's  Pari.  Deh.,  especially  the  speeches  of  Lord 
Grenville  and  Sir  James  Mackintosh,  which  contain  an  admirable  expo- 
sition of  the  soundest  principles  of  International  Law.  Lord  Grenville 
condemns  the  act  as  subversive  of  public  morality,  as  opposed  to  the 
authority  of  all  writers  upon  International  Law,  as  justifying  in  principle 
the  aggressions  of  France  for  the  preceding  twenty  years. 
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object  the  re-establishment  and  pacification  of  Europe,  after 
years  of  bloodshed  and  misery,  did  not  justify  the  grievous 
injustice,  the  intrinsic  illegality  of  this  act.  The  delivery  of 
Genoa  to  Sardinia,  after  that  republic  had  yielded  to  our 
arms  on  the  faith  of  its  national  independence  being  pre- 
served, was  as  wrongful  an  act,  accompanied  with  the 
additional  sin  of  violating  a  faith  specifically  pledged.  To 
both  these  cases  the  expressions  of  Martens — no  favourer 
of  democracy — were  fully  applicable  :  "  II  en  est  de  menie 
"  de  Vimpossibilite  morale  a  I'egard  des  traites  dont  I'accom- 
"  plissement  blesserait  les  droits  d'un  tiers  "  (m). 

CCLXVI.  Though  such  be  the  rule  of  law  to  which 
nations,  being  in  the  condition  of  third  parties  and  bystand- 
ers, should  scrupulously  adhere,  there  can  be  no  doubt  that 
one  nation  may  by  its  proper  organ,  whatever  that  may  be, 
alienate,  and  that  another  nation  may  receive,  property. 
It  is,  moreover,  of  the  last  importance  to  remember  that  a 
nation  which  allows  its  ruler,  either  in  his  OAvn  person  or 
through  his  minister,  to  enter  into  negotiations  respecting 
the  alienation  of  property  with  other  nations,  must  be  holden 
to  have  consented  to  the  act  of  the  ruler ;  unless,  indeed,  it 
can  be  clearly  proved  that  the  other  contracting  party  was 
aware  at  the  time  that  the  ruler  in  so  doincr  was  transojress- 
ing  the  fundamental  laws  of  his  State  {n). 


{i)i)  MartenSj  Des  Traites  non  obligatoiy^es,  1.  ii.  c.  ii.  s.  63. 

(n)  "  A  roccasion  du  meme  traits  de  Madrid,  dont  nous  venous  de 
parler,  les  notables  du  roj^aume  de  France,  assembles  a  Cognac,  apres  le 
retour  du  roi,  conclurent  tons  d'une  voix,  '  que  son  autorite  ne  s'^tendait 
point  jusqu'a  demembrer  la  couronne.'  Le  traits  fut  declare  nul,  comme 
etant  contraire  a  la  loi  fondamentale  du  royaume.  Et  v^ritablement  il 
^tait  fait  sans  pouvoirs  suffisants ;  la  loi  refusait  formellement  au  roi  le 
pouvoir  de  d^membrer  le  royaume  ;  le  concours  de  la  nation  y  etait 
necessaire,  et  elle  pouvait  douner  son  consentement  par  I'organe  des  Etats- 
g6n6raux.  Charles  V  ne  devait  point  relacher  son  prisonnier  avant  que 
ces  memes  Etats-g^neraux  eussent  approuv^  le  traite ;  ou  plutot,  usant 
de  sa  victoire  avec  plus  de  g6nerosite,  il  devait  imposer  des  conditions 
moins  dures,  qui  eussent  ete  au  pouvoir  de  Franqois  P''  et  dont  ce 
prince  n'eut  pu  se  dedire  sans  bonte.  Mais  aujourd'bui  que  les  Etats- 
g^n^raux  ne  s'assemblent  plus  en  France,  le  roi  demeure  le  seul  organe 
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CCLXVII.  This  is  the  universally  acknowledged  distinc- 
tion between  cases  of  internal  transactions  between  the  State 
and  its  Subjects,  and  of  international  transactions  between 
the  State  and  other  Nations.  The  reasons  which  support 
this  leading  position  of  International  Law  are  perspicuously 
stated  by  Vattel : — 

"  II  est  necessaire  que  les  nations  puissent  traiter  et  tran- 
"  siger  validement  entre  elles,  sans  quoi  elles  n'auraient 
"  aucun  moyen  de  terminer  leurs  affaires,  de  se  mettre  dans 
*^  un  etat  tranquille  et  assure.  D'oii  il  suit  que  quand  une 
"  nation  a  cede  quelque  partie  de  ses  biens  a  une  autre,  la 
*'  cession  doit  etre  tenue  pour  valide  et  irrevocable,  comme 
"  elle  Test  en  efFet,  en  vertu  de  la  notion  die  propriete.  Ce 
"  principe  ne  pent  etre  ebranle  par  aucune  loi  fondamentale, 
"  au  moyen  de  laquelle  une  nation  pretendrait  s'oter  a  elle- 
"  meme  le  pouvoir  d'aliener  ce  qui  lui  appartient.  Car  ce 
"  serait  vouloir  s'interdire  tout  contrat  avec  d'autres  peuples, 
"  ou  pretendre  les  tromper.  Avec  une  pareille  loi,  une  nation 
"  ne  devrait  jamais  traiter  de  ses  biens :  si  la  necessite  I'y 
"  oblige,  ou  si  son  propre  avantage  I'y  determine,  des  qu'elle 
"  entre  en  traite,  elle  renonce  a  sa  loi  fondamentale.  On  ne 
"  conteste  guere  a  la  nation  entiere  le  pouvoir  d'aliener  ce 
"  qui  lui  appartient ;  mais  on  demande  si  son  conducteur,  si 
"  le  souverain  a  ce  pouvoir.  La  question  pent  etre  decidee 
*^  par  les  lois  foudamentales.  Les  lois  ne  disent-elles  rien 
"  directement  la-dessus?  Voici  notre  second  principe.  2^  Si 
"  la  nation  a  defere  la  pleine  souverainete  a  son  conducteur, 
"  si  elle  lui  a  commis  le  soin,  et  donne  sans  reserve  le  droit 


de  I'Etat  envers  les  autres  puissances ;  elles  sont  en  droit  de  prendre  sa 
volenti  pour  celle  de  la  France  entiere,  et  les  cessions  que  le  roi  pourrait 
leur  faire  demeureraient  valides,  en  vertu  du  consentement  tacite  par 
lequel  la  nation  a  remis  tout  pouvoir  entre  les  mains  de  son  roi,  pour 
traiter  avec  elles.  S'il  en  6tait  autrement,  on  ne  pourrait  contractor 
surement  avec  la  couronne  de  France.  Souvent,  pour  plus  de  pre- 
caution, les  puissances  ont  demands  que  leurs  traites  fussent  enregistres 
au  parlement  de  Paris  ;  mais  aujourd'hui  cette  formal! te  meme  ne  parait 
plus  en  usage." —  Vattel,  1.  i.  c.  xxi.  s.  2Q6. 
Kenfs  Comm,  Part  I.,  Lecture  viii.;  s.  3. 
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'^  de  traiter  et  de  contracter  avec  les  autres  Etats,  elle  est 
"  censee  I'avoir  revetu  de  tous  les  pouvoirs  necessaires  pour 
*'  contracter  validement.  Le  prince  est  alors  I'organe  de  la 
"  nation ;  ce  qu'il  fait  est  repute  fait  par  elle-meme ;  et  bien 
"  qu'il  ne  soit  pas  le  proprietaire  des  biens  publics,  il  les 
"  aliene  validement  comme  etant  dument  autorise  "  (o). 

CCLXVIII.  Upon  the  same  principle,  when  foreign 
Governments  or  their  subjects  have  obtained  from  the  de 
facto  Government  of  a  country,  by  treaty  or  otherwise,  a 
part  of  the  national  domain  of  confiscated  property,  if  the 
sovereign  dejure  be  restored,  he  cannot  annul  this  contract 
or  cession.  Whatever  power  he  may  possess  to  annul  alie- 
nation made  to  his  own  subjects,  the  acts  of  the  de  facto 
Government,  though  it  was  that  of  a  usurper,  are  binding 
upon  him  as  to  all  international  transactions  {p). 

There  can  be  no  doubt,  then,  that  a  State  may  make 
acquisitions  by  the  acceptance  of  property  transferred  to  it 
from  another  State.  This  transference  may  be  effected  in 
as  great  a  variety  of  ways  in  the  case  of  the  State,  as  in  the 
case  of  the  individual. 

According  to  the  principles  of  Private  Law,  the  delivery 
(traditio)  of  possession  (^)  effected  a  change  of  ownership 
{dominii),  the  deliverer  transfers  the  rights  which  he  had 
enjoyed  to  the  receiver  (r). 

The  validity  of  the  transaction  depends  upon  considera- 
tions relating  to — 


(o)    Vattel,  1.  i.  c.  xxi.  s.  262. 

i^p)   Qrotius,  1.  ii.  c.  xvi.  s,  16. 

Wheaton,  Elements,  vol.  i.  p.  102. 

Mahly,  Ih-oit  liuh.  t.  ii.  p.  271. 

(q)  "  Hse  quoque  res,  que  traditione  nostrae  fiunt,  jure  gentium  nobis 
acquiruntur ;  nihil  enim  est  tarn  conveniens  naturali  sequitati,  quam 
voluntatem  domini  volentis  rem  suam  in  alium  transferre  ratam  liaberi.'^ 
—Dig.  xli.  t.  i.  9,  3. 

"  Traditionibus  et  usucapionibus  dominia  rerum,  non  nudis  pactis 
transfer untur." — Cod.  ii.  3,  20  {de  Pactis). 

{?•)  "  Quoties  autem  dominium  transfertur,  ad  eum  qui  accipit  tale 
transfertm*;  quale  fuit  apud  eum  qui  tradit." — Dig.  xli.  t.  i.  20,  1.. 


376  INTERNATIONAL    LAW. 

1.  The  person  delivering  or  transferring  the  property. 

2.  The  cause  of  the  transference. 

3.  The  form  and  manner  in  which  it  is  transferred. 

1.  The  person  (5)  must  have  the  will  and  the  power  to 
alienate  the  thing,  and  the  alienee  the  will  and  power  to 
receive  it. 

2.  The  cause  (t)  must  be  lawful  and  just;  that  is  to  say, 
it  must  be  such  as  warrants  the  transference,  and  must  not 
relate  to  a  class  of  things  which  may  not  be  alienated. 

3.  The  form  and  manner  {u)  need  not  be  such  as  to 
convey  the  thing  by  corporal  seisin ;  overt  acts  indicating 
the  intention  of  the  alienator  or  symbolical  delivery  may 
suffice. 

The  Treaty  of  Partition  in  1700,  which  parcelled  out  among 
various  European  nations  the  dominions  of  the  Spanish  crown 
upon  the  demise  of  the  wearer  of  it,  without  the  consent 
either  of  him  or  of  the  nation,  provided  by  its  ninth  article 
that  the  Kingdom  of  Spain  should  never  be  held  in  joint  pos- 
session with  that  of  France  or  Germany,  however  it  might 
have  accrued  to  either  of  these  countries — "  soit  par  succes- 
"  sion,  testament,  contrat  de  mariage, donation,  echange,  cession, 
^^  appel,  revolte,  ou  quelque  autre  voie  que  ce  soit."  And  in 
that  part  of  the  great  Treaty  of  Utrecht,  which  in  1713  was 


(s)  "Traditio  nihil  amplius  transferre  debet  vel  potest  ad  eum  qui 
accipit,  quam  est  apud  eum  qui  tradit.  Si  igitur  quis  dominium  in  fundo 
habuit,  id  tradendo  transfert;  si  non  habuit,  ad  eum  qui  accipit  nihil 
transfert." — Dig.  xli.  t.  i.  20,  1. 

"  Nihil  autem  interest  utrum  ipse  dominus  tradat  alicui  rem,  an  volun- 
tate  ejus  alius  cui  ejus  rei  possessio  permissa  sit." — Inst,  ii,  t,  i.  42. 

{t)  "  Nunquam  nuda  traditio  transfert  dominium,  sed  ita,  si  veuditio, 
aut  aliqua  justa  causa,  prsecesserit  propter  quam  traditio  sequeretur." — 
Big.  xli.  t.  i.  31. 

(w)  Big.  xlvi.  t.  iii.  79,  de  Solut. ;  xli.  t.  ii.  18,  2  ;  xxiii.  t.  iii.  43,  1, 
dej.  dot. 

"Interdum  etiam  sine  traditione  nuda  voluntas  domini  sufficit  ad  rem 
transferendam  ;  veluti  si  rem,  quam  commodavi  aut  locavi  tibi  aut  apud 
te  deposui,  vendidero  tibi ;  licet  enim  ex  ea  causa  tibi  earn  non  tradi- 
derim,  eo  tamen  quod  patior  eam  ex  causa  emtionis  apud  te  esse  tuam 
efficio."— xli.  t.  i.  9,  5. 
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concluded  between  France  and  the  States-General,  it  was 
provided  :  "  On  est  aussi  convenu  qu'aucune  Province,  Ville, 
"  Fort,  ou  Place  desdits  Pais-Bas  Espagnols,  ni  de  ceux  qui 
"  sont  cedez  par  sa  Majeste  Tres-Chretienne,  soient  jamais 
"  cedez,  transportez,  ni  donnez,  ni  puissent  echoir  a  la  Cou- 
''  ronne  de  France,  ni  a  aucun  Prince  ou  Princesse  de  la 
"  Maison  ou  Ligne  de  France,  soit  en  vertu  de  quelque  Do7i, 
"  Vettte,  Echange,  Convention  matrimoniale,  Succession  par 
"  testament,  ou  ah  intestat,  ou  sous  quelqu'autre  Titre  que  ce 
"  puisse  etre,  ni  etre  mis  de  quelque  maniere  que  ce  soit  au 
"  pouvoir,  ni  sous  I'autorite  du  Roi  Tres-Chretien,  ni  de 
"  quelque  Prince  ou  Princesse  de  la  Maison  ou  Ligne  de 
"  France  "  {x). 

These  provisions  contain  an  enumeration  of  every  conceiv- 
able mode  of  acquisition,  except  that  of  original  occupation, 
discussed  in  the  foregoing  chapters.  Many  historical  ex- 
amples may  be  cited  of  these  International  titles  to  property. 

CCLXIX.  The  exchange  of  territories,  and  especially 
of  portions  of  territories,  is  familiar  to  all  who  are  acquainted 
with  European  History,  and  with  the  provisions  of  the  prin- 
cipal treaties.  Thus,  in  the  Treaty  of  Nimeguen,  it  is  pro- 
vided by  Article  XIV.,  "pour  prevenir  toutes  les  diffi- 
"  cultes  que  les  enclaves  ont  causees  dans  I'execution  du 
"  traite  d'Aix-la-Chapelle,  et  retablir  pour  toujours  la  bonne 
"  intelligence  entre  les  deux  couronnes,  il  a  ete  accorde  que 
"  les  terres  enclavees  seront  echangees  centre  d'autres  qui 
"  se  trouveront  plus  proches  et  a  la  bienseance  de  S.  M. 
"  Catholique,"  &c.    The  islands  of  Sardinia  and  Sicily  {y),  the 


ix)  Giinther,  vol.  ii.  p.  91. 

Art.  xiv.  Schmauss,  p.  1393. 

(y)  "  Reference  had  been  made  indeed  to  other  territories^  the  Ger- 
manic hody,  the  States  of  Italy,  Sicily,  &c.,  where  cessions  were  frequent ; 
but  they  were  only  nominally  independent ;  they  were  attached  to  larger 
kingdoms ;  they  were  the  infirm  and  palsied  limbs  of  Europe,  and  became 
invariably  the  first  points  of  attack  in  every  war." — Hansard's  Debates 
in  Parliament  on  the  Blockade  of  Norivay,  1814,  Speech  of  Sir  James 
Mackintosh. 
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Duchies  of  Tuscany,  Parma,  and  Placentia,  were  continually 
exchanged  with  each  other  in  the  multijjlicity  of  entangled 
negotiations  which  intervened  between  the  Peace  of  Utrecht, 
in  1713,  and  the  Treaty  of  Aix-la-Chapelle,  in  1748.  By 
the  6th  Article  (z)  of  the  Quadruple  Alliance  in  1720, 
Philip  y.  of  Spain  renounced  the  reversionary  title  on  Sicily, 
conferred  on  him  by  the  Treaty  of  Utrecht,  and  received  in 
exchange  a  reversionary  title  to  Sardinia ;  and  by  the  first 
Article,  the  Duke  of  Savoy  made  a  reciprocal  renunciation  of 
his  rights  to  Sicily.  By  the  same  Treaty,  it  was  agreed  that 
the  reversion  of  Tuscany,  Parma,  and  Placentia,  about  to  be 
vacant  by  the  extinction  of  the  male  descendants  of  the 
Houses  of  Medici  and  Farnese,  should  be  declared  male  fiefs 
of  the  Empire,  and  the  investiture  be  conferred  by  the  Em- 
peror on  the  eldest  son  of  the  second  wife  (Elizabeth  Farnese) 
of  Philip  y.  (a). 

By  the  Treaty  of  yienna,  in  1738,  Tuscany  was  given,  in 
reversionary  exchange  for  the  Duchy  of  Lorraine,  to  the 
Duke  of  that  province ;  Naples  and  Sicily  to  Don  Carlos, 
the  son  of  Philip  y. ;  while  Parma  and  Placentia  were 
ceded  to  the  Emperor. 

In  1790,  Leopold  II.,  succeeding  to  the  Austrian  Empire, 
renounced  by  a  formal  act — in  which  his  eldest  son  Francis 
(afterwards  Emperor)  joined — his  sovereignty  over  Tuscany, 
in  favour  of  his  second  son,  Ferdinand  III.,  who  confirmed 
the  act,  and  accepted  in  due  form  the  sovereignty.  These 
"  actes,"  the  address  of  the  Regius  Advocatus,  and  the  re- 
ply of  the  Senate  to  the  Grand  Duke  through  their  organ 
the  principal  Senator,  are  all  contained  in  what  is  called  in 
the  Diplomatic  Code  the  "  Acte  de  cession  du  Grand-Duche 
"  de  Toscane  a  la  branche  puisnee  de  la  maison  de  I'Au- 
"  triche  "  (b). 

(z)  Koch,  Hist,  des  Tr.  t.  i.  c.  xiii.  p.  236. 

(a)  Koch,  t.  i.  c.  xv.  p.  256. 

[b)  Martens,  Rec.  de  Traith,  torn.  [y.  (1785-90),  p.  470:  "  Acte  de 
renonciation  de  S.  M.  I.  et  R.  Leopold  II,  par  rapport  au  Grand-Duch^ 
de  Toscane,  en  fayeur  de  S.  A.  R.  I'Archiduc  Ferdinand,  son  second  fils, 
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By  the  last  Treaty  of  Vienna  (1814-15  (c)  ),  these  Italian 
provinces  were  again  parcelled  out  among  various  Powers ; 
and  the  Stati  dei  Presidi  (a  district  belonging  anciently  to 
Sienna),  the  Island  of  Elba,  and  the  Principality  of  Piom- 
bino  (over  which  the  Crown  of  Naples  had  exercised  feudal 
rights  (d)  ),  were  thrown  into  the  portion  of  Tuscany,  and 
pfiven  to  the  Archduke  Ferdinand  of  Austria. 

CCLXX.  Cessions  (e)  of  territory  are  generally  conse- 
quent on  war,  and  the  subjects  of  provisions  in  the  Treaties 
Avhich  conclude  it ;  but  instances  are  to  be  found  of  their 
taking  place  in  the  time  of  peace.  In  1777,  Portugal  ceded 
to  Spain  the  Islands  of  Annohon  and  Fernando  del  Po,  in 
order  to  facilitate  the  slave  trade  of  Spain  with  the  coast  of 
Africa.  In  1784,  France  ceded  to  Sweden  the  islands  of 
St.  Bartholomew  in  the  West  Indies,  in  return  for  the  free 
use  of  the  harbour  of  Gottenburg,  and  certain  other  com- 
mercial advantages.  A  recent  instance  of  cession  is  afforded 
by  the  Convention  in  1850  between  Great  Britain  and 
Denmark,  v/hereby  Denmark  ceded  to  Great  Britain,  in 
consideration  of  the  sum  of  ten  thousand  pounds,  all  the 
possessions  of  the  Danish  Crown  on  the  Gold  Coast,  or  Coast 
of  Guinea,  in  Africa  (/).  In  1867  the  Russian  territories 
in  North  America  were  ceded  to  the  United  States  for 
7,200,000  dollars. 

CCLXXI.  Gifts  of  territory  were  not  uncommon  in 
earlier  times :  for,  not  to  mention  the  handsome  presents, 
already  adverted  to,  of  different  parts  of  the  globe  made  by 

et  des  descendans  males  de  celui-ci,  ensemble  avec  I'acte  d'investiture  du 
Grand-Duch6  et  la  cession  pleiniere  de  ce  pays,  tant  de  la  part  de  S.  M.  T. 
et  S.  A.  Leopold  II,  que  de  S.  A.  R.  TArcliiduc  Fran9ois  (aujourd'hui 
Empereur),  a  la  Secondo-geniture,  en  date  de  Vienne  le  21  Juill.  1790, 
ainsi  que  I'acceptation  de  S.  A.  R.  le  Grand-Due  Ferdinand  III  de  la 
contirmation  des  loix,  statuts,  etc.  du  Grand-Duche  en  da.te  du  22  fey"" 
1791,  et  de  I'hommage  prete  au  Grand-Due  le  16  mars  1791." 

(c)  Koch,  vol.  iii.  c.  xli.  p.  493. 

{d)  I.e.  la  swzerainete,  relating  to  le  droit feodal,  distinguished  fromia 
suzerainete  which  relates  to  droit  politique. 

(e)   Giintker,  vol.  ii.  p.  94  i^Ahtretung), 

(/)  Annual  Register,  vol.  xcii.  p.  391,  art.  i. 
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the  Pope  to  Spain  and  Portugal,  John  XVIII.,  in  1004, 
oiFered  the  island  of  Sardinia  to  whomsoever  would  take 
it  from  the  Saracens  ;  and  Boniface  VIII.  {g),  in  1297,  be- 
stowed the  same  island,  together  with  Corsica,  upon  James 
II.  of  Arragon.  In  1485,  Queen  Charlotte  of  Cyprus  {li) 
gave  that  island  to  Duke  Charles  I.  of  Savoy ;  and,  in  1530, 
the  Emperor  Charles  V.  (i)  gave  Malta  to  the  Knights  of 
St.  John.  We  may  pass  over  the  earlier  alleged  donations 
of  Pepin  and  Charlemagne  to  the  Roman  See,  and  the  ac- 
quisitions of  the  French  Crown  by  gift,  such  as  the  province 
of  Dauphine  in  1349. 

CCLXXII.  The  history  of  Louisiana  furnishes  a  more 
recent  and  very  remarkable  instance  of  the  practical  appli- 
cation of  some  of  the  foregoing  modes  of  acquisition  by  in- 
dependent nations. 

By  a  secret  Convejition  (j)  (never,  it  is  said,  yet  printed) 
between  the  Courts  of  Versailles  and  Madrid,  on  November 
2,  1762,  New  Orleans,  together  with  that  part  of  Louisiana 
which  lies  on  the  western  side  of  the  Mississippi,  was  ceded 
to  Spain.  The  object  of  this  cession  was  to  indemnify 
Spain  for  the  loss  of  Florida,  which,  by  the  preliminaries  of 
the  memorable  Treaty  of  Paris  (k),  she  had  given  up  to 
Great  Britain  ;  and,  in  spite  of  the  remonstrances  of  the 
French  inhabitants  of  Louisiana,  Spain  took  complete  pos- 
session of  this  province  in  1769. 

By  a  secret  Treaty  concluded  between  the  French  Ee- 
public  and  Spain,  at  Saint  Ildefonse,  on  October  1,  1800, 
Spain  engaged  to  retrocede  to  France — six  months  after 
the  fulfilment  of  certain  conditions  relative  to  the  Duchy  of 
Parma,  in  favour  of  the  daughter  of  the  King  of  Spain — the 
province  of  Louisiana  as  at  that  time  possessed  by  Spain. 

{(/)  Gunther,  vol.  i,  p.  95 ;  Schmauss,  vol.  i.  p.  14. 

(h)  Schmauss,  vol.  i.  p.  124. 

(i)  Giinthe?',  vol.  i.  p.  90. 

{j)  Koch,  Hist,  lies  Traites,  c.  xvii. ;  TraiUs  de  Paris  et  de  Huberts- 
hour  g,  vol.  i.  p.  362. 

(A;)  The  secret  Convention  was  signed  on  the  same  day  as  the  preli- 
minaries of  the  Treaty.     The  Treaty  itself  was  not  signed  till  1763. 
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As  soon  as  this  Treaty  was  made  known,  Great  Britain 
and  the  United  States  took  alarm,  and  determined  to  oppose 
to  the  utmost  its  completion.  Buonaparte,  then  First  Consul, 
urged  by  the  difficulty  of  his  position,  and  partly  perhaps 
also  by  his  need  of  pecuniary  resources,  resolved  upon  the 
expedient  of  selling  his  new,  or  rather  inchoate,  acquisition 
to  the  United  States.  To  this  bargain,  however,  he  gave  the 
name  of  Cession,  and  it  was  effected  by  the  Treaty  of  Paris 
of  1803  between  France  and  the  United  States  of  North 
America.     The  words  of  the  Convention  were  remarkable :  — 

"  Attendu,  y  est-il  dit,  que  par  Particle  3  du  Traite  conclu 
"  a  Saint-Udefonse,  le  9  vendemiaire,  an  ix,  entre  le  Pre- 
*'  mier  Consul  de  la  Republique  Franpaise  et  S.  M.  C,  il  a 
"  ete  convenu  ce  qui  suit:  [iciest  insere  Particle;]  etcomme, 
"  par  suite  dud  it  traite,  et  special  ement  dudit  art.  3,  la 
"  Republique  Fran^aise  a  un  titre  incontestable  au  domaine 
"  et  a  la  possession  dudit  territoire,  le  Premier  Consul  de  la 
"  Republique,  desirant  de  donner  un  temoignage  remarquable 
"  de  son  amitie  aux  dits  Etats-Unis,  leur  fait,  au  nom  de 
"  la  Republique  Frangaise,  cession,  a  toujours  et  en  pleine 
"  souverainete,  dudit  territoire,  avec  tons  ses  droits  et  appar- 
"  tenances,  ainsi  et  de  la  maniere  qu'ils  ont  ete  acquis  par 
*'  la  Republique  Fran^aise,  en  vertu  du  traite  susdit,  conclu 
''  avec  S.  M.  C."  (Z). 

The  peculiarity  of  this  form  arose  from  the  fact  that  the 
Treaty  of  October  1800  had  never  been  formally  executed 
by  either  of  the  contracting  parties.  The  ninth  article  of 
this  Treaty  provided  that  two  particular  conventions,  to  be 
signed  the  same  day,  should  be  considered  as  inserted  in  the 
Treaty  itself.  The  first  contained  the  stipulation  that  sixty 
millions  of  francs  should  be  paid  to  France ;  the  second,  that 
all  claims  upon  France  by  the  United  States  for  illegal  cap- 
tures or  other  matters  should  be  considered  as  discharged. 

It  belongs  to  the  province  of  the  historian  to  record  the 
ineffectual  regret  of  deceived  and  injured  Spain,  and  the 

{I)  Koch,  vol.  ii.  p.  322. 
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sagacity  of  the  United  States  in  profiting  by  the  troubles  of 
Europe,  both  at  this  period  and  subsequently  by  the  acquisi- 
tion of  Western  Florida.  But  it  should  be  observed  here  that 
the  instance  illustrates  national  acquisition  by  gift,  sale,  and 
exchange,  and  that  the  title  of  the  United  States  to  this 
acquisition  has  never  been  questioned. 

The  fate  of  Venice  has  been  remarkable.  Bestowed  like 
a  chattel  upon  Austria  by  the  First  Napoleon,  she  obtains 
her  liberty  from  his  nephew  in  a  manner  which  could  scarcely 
have  been  foretold. 

In  the  war  of  1866  between  Prussia  and  Austria,  in  which 
Italy  was  the  ally  of  the  former  Power,  Austria  ceded  to 
France  Venetia,  which  France  accepted,  and,  by  the  Treaty 
of  Vienna,  August  24, 1866,  conferred  upon  Italy  an  arrange- 
ment recognized  by  a  Treaty  of  the  23rd  of  October  in  the 
same  year  between  Austria  and  Italy  (m). 

CCLXXIII.  The  Election  of  an  individual  to  the  sove- 
reignty of  a  State,  though  not  strictly  speaking  a  mode  of 
acquiring  territory,  may  indirectly  be  the  cause  of  it,  when 
the  elected  person  is  already  ruler  over  an  independent 
kingdom,  to  which  the  new  State  becomes  united.  Thus  the 
Poles,  by  the  election  of  the  Duke  Jagello  in  1386,  united 
Lithuania  to  their  own  kingdom.  And  this  result  may  ensue 
not  only  in  the  case  of  an  elective  sovereignty,  but  also  in  the 
instances,  not  infrequent  in  history,  of  the  failure  of  the  first 
line  of  sovereigns,  and  the  consequent  necessity  of  choosing 
a  collateral  branch  (n). 

Towards  the  close  of  the  fourteenth  century  {6)  (13/5)  the 
race  of  King  Svend  Estrithson  became  extinct  in  the  person  of 
Waldemar  IV.  His  grandchild  Olaf,  the  son  of  his  youngest 
daughter  Margaret,  wife  of  the  King  of  Norway  and  the 
asserted  heir  of  Sweden,  was  chosen  successor  to  the  throne, 
because  he  would  eventually  unite  Norway  with  Denmark  {p) 

(m)  Ann.  Reg.  1866,  p.  260. 

(n)  Gi'mthe)',  vol.  ii.  p.  97. 

(o)  DahlmaViS  Geschichte  von  D'dnemark,  Band  2,  pp.  46-75. 

(jo)  The  senators  were  at  first  divided,  some  ■wishing  for  the  acquisition 
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Olaf  died  in  1387,  and  his  ambitious  and  energetic  mother, 
having  survived  her  mother  and  child,  and  seized  upon  the 
sceptre  of  Sweden  in  1387,  united  the  then  Scandinavian 
kingdoms  under  one  monarchy  by  the  famous  Union  of 
Calmar  in  1397. 

The  election  of  the  House  of  Brunswick  to  the  throne  of 
Great  Britain  brought  with  it  the  union  of  Hanover,  though 
happily  for  a  limited  time  only,  to  these  kingdoms. 

CCLXXIV.  Marriage  {contrat  de  mariage)  of  the 
hereditary  governor  of  a  country  has  been  frequently  a  mode 
of  acquisition  of  new  territory  to  that  country,  sometimes  by 
the  incorporation  of  a  province,  sometimes  by  the  union  of 
two  distinct  and  independent  kingdoms. 

The  wife  of  Charles  II.  of  England  brought  with  her 
Tangiers  and  Bombay  as  a  dowry  ;  and  the  latter  has  proved 
no  unimportant  addition  to  the  empire  of  Great  Britain. 
Philip  III.  of  France  acquired  to  the  French  throne  the 
countries  of  Carcassonne  and  Beziers,  the  dowry  of  his  wife, 
Isabella  of  Arragon.  Alphonso  III.  of  Portugal  acquired 
the  province  of  Algarves  to  the  throne  of  that  country  as 
the  dowry  of  his  wife,  the  natural  daughter  of  Alphonso  X. 
of  Castille  (5'). 

Philip  IV.  of  France  acquired  the  independent  kingdom 
of  Navarre  by  his  marriage  with  Joanna,  Queen  of  that  terri- 
tory ;  and  though,  after  a  time,  Navarre  again  returned  to 
the  government  of  its  own  monarchs,  it  was  finally  acquired 
to  the  throne  of  Spain  by  the  marriage  of  Blanche  of  Navarre 
to  John  II.  of  Arragon  in  1425.  France  acquired,  through 
the  successive  marriages  of  Charles  VIII.  and  Louis  XIII. 
with  Ann  of  Brittany,  that  great  and  formerly  independent 
Duchy. 

The  House  of  Hapsburg  owes  its  power  and  station 
partly  to  the  imperial  dignity  which  it  obtained  toward  the 


to  be  acquired  by  the  Union ;  others  objecting  that  Denmark,  an  elective 
monarchy  {einfreies  Wahlreich),  would  thereby  be  subjected  to  Norway, 
an  hereditary  kingdom  (Erbreich),  ih^2. 
(q)  Giinther,  vol.  ii.  p.  98  {Abtretung). 
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end  of  the  thirteenth  century,  but  still  more  to  the  mar- 
riages which  the  Emperors  of  Austria  have  contracted  with 
heiresses. 

Mary  of  Burgundy,  the  daughter  and  sole  heiress  of  the 
last  Duke  of  that  name,  brought  with  her  the  magnificent 
dowry  of  the  Low  Countries,  including  Franche-Comte, 
Flanders,  and  Artois,  to  the  Emperor  Maximilian  (r).  The 
son  of  this  marriage,  Philip  the  Handsome,  married  the  sole 
heiress  of  the  crowns  of  Arragon  and  Castille,  so  that  it  has 
not  been  untruly  sung  by  a  poet  of  modern  date, — 

Bella  gerant  alii,  tu,  felix  Austria,  nube ; 
Nam  quae  Mars  aliis,  dat  tibi  regna  Venus. 

Sometimes  national  rights  and  claims  have  been  conferred 
by  marriage.  At  the  Peace  of  Noyon,in  1516,  Francis  I.  of 
France  promised  to  give  with  his  daughter  on  her  marriage 
with  the  then  King  Charles  of  Castille  all  his  rights  and  title 
to  the  kingdom  of  Naples ;  and  in  the  abortive  matrimonial 
negotiations  between  the  two  thrones,  it  was  stipulated  that 
certain  lands  should  be  given  in  compensation  for  the  non- 
fulfilment  of  a  contracted  marriage  by  the  party  causing  it  (s). 

The  marriage  of  sovereigns  may  or  may  not  occasion  a 
permanent  incorporation  of  territories  according  to  the  laws 
of  the  respective  kingdoms,  by  which  will  also  be  governed 
the  rank  of  each  sovereign  and  their  respective  powers  and 
authorities.  The  instances  of  Philip  and  Mary  in  England, 
Francis  II.  and  Mary  in  Scotland,  William  and  Mary  in  the 
British  dominions,  will  readily  occur  as  illustrations  of  this 
remark  (t). 

CCLXXV.  Succcssio  ah  intestato  (Succession)  is  also 
among  the  means  of  national  acquisition.  It  is  true  that  the 
rules  of  Civil  Law  framed  for  individuals  are  not,  strictly 
speaking,  applicable  to  nations  {u).     The  death  of  a  nation 

(r)  Koch,  Tall,  des  Rev.  t.  i.  p.  316. 

(s)  Gilnther,  vol.  ii.  p.  99. 

{t)  Giinther,  ih.  pp.  100-103,  and  valuable  notes. 

(u)  Grotius,  1.  ii.  c.  ix. 
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would  be  the  dissolution  of  its  social  and  political  elements, 
and  there  would  be  no  next  of  kin  to  succeed  to  the  property 
which  it  had  occupied  while  its  corporate  character  remained. 
But  as  States,  represented  by  monarchs,  have  been  allowed 
to  acquire  property  through  the  marriage  of  their  sovereign, 
so  have  they  been  allowed  to  acquire  property  through  his 
personal  relation,  as  next  of  kin,  to  the  sovereign  of  another 
territory  in  which  the  government  is  hereditary,  upon  the 
decease  of  that  sovereign  without  any  nearer  relative.  The 
question  has  been  much  discussed  by  writers  on  the  Law  of 
Nations  and  upon  the  general  principles  of  Jurisprudence 
— whether  the  succession  of  the  next  of  kin  to  an  intestate 
person  be  a  law  of  Nature,  or  merely  an  institute  of  Civil 
Law  (x). 

It  is  certain,  however,  that  the  death  of  the  ruler  of  the 
State,  without  making  any  testamentary  provision  for  his 
succession,  even  in  countries  where  the  power  to  do  so  is 
legitimately  vested  in  him,  can  give  no  right  to  any  foreign 
nation  to  take  possession  of  the  territory ;  for  in  that  event, 
the  power  of  disposition  devolves  upon  the  body  corporate  of 
the  State.  James  I.  of  England  succeeded  to  the  throne  of 
this  country,  partly  by  the  nomination  of  the  dying  Eliza- 
beth, and  partly  by  right  of  his  descent.  The  whole  question 
of  succession — whether  through  Annates,  relations  on  the 
male  side,  or  Cognates,  relations  on  the  female  side — is  pro- 


{!•)  Grotius,  1.  ii.  c.  vii.  s.  iii.  p.  277.  Grotius  is  among  the  supporters 
of  tlae  former  opinion,  founded  on  the  presumption  that  the  deceased 
person  could  not  have  intended  his  property  to  have  been  lost,  but  must 
have  wished  it  to  be  given  to  those  who  were  dearest — that  is,  according 
to  all  presumption,  those  who  were  nearest — to  him.  His  commentator, 
Cocceius,  thinks  that  the  rule  of  succession  in  Europe  arises  from  the 
necessity  of  the  case  ;  viz.  that  all  land  being  occupied  by  somebody,  the 
relations  of  the  deceased  would  be  without  support  if  they  did  not  suc- 
ceed to  his  prospects.  Sam.  Oocceii  Introd.  ad  Henr.  Oocceii  Grot,  illustr. 
difF.  proem,  x.  ss.  12  et  13 :  "  Oiim  rebus  terras  in  universum  occupatis 
nihil  amplius  supersit  quod  occupari  possit,  vel  non  quantum  sufficit ; 
homines  occupatis  rebus  nati  succedunt  in  occupationem  parentum."™ 
Giinther  adopts  this  reasoning,  vol.  ii.  p.  103. 

Puffendorf,  1.  iv.  c.  xi.  De  Success,  ah  Intestato. 

VOL.  I.  C  C 
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perly  and  exclusively  a  matter  to  be  settled  by  the  constitu- 
tional law  of  the  country  itself.  How  far,  at  least,  any 
exception  may  exist  to  this  rule  in  the  right  of  Inter- 
vention which  the  legitimate  apprehension  of  danger  may 
confer  on  other  nations,  will  be  discussed  in  the  subsequent 
pages  of  this  work.  Nor  can  it  be  denied  that  some  of  the 
bloodiest  European  wars  have  arisen  out  of  disputed  succes- 
sion to  the  government  of  kingdoms.  No  educated  person 
is  ignorant  of  the  wars  of  England,  under  the  Edwards  and 
Henries,  for  the  crown  of  France, — or  of  those  horrible 
thirty  years  of  warfare,  which  originated  in  the  claim  of 
the  Elector  Palatine  of  Bohemia,  and  which  desolated  Ger- 
many till  the  Treaty  of  Westphalia, — or  of  the  general  dis- 
traction and  prolonged  disturbance  of  the  peace  of  Europe 
which  arose  out  of  the  disputed  succession  to  the  House  of 
Spain,  and  was  closed  by  the  Treaty  of  Utrecht. 

The  claim  of  the  sovereign  of  another  nation  is  rarely 
without  the  pretext  of  support  from  a  party  in  the  country 
which  is  the  object  of  his  ambition.  When  Philip  II.  of 
Spain  seized  on  Portugal,  claiming  through  a  young  daughter 
of  King  Henry,  wdth  whom  the  male  line  became  extinct  in 
1580,  to  the  exclusion  of  the  House  of  Braganza,  allied  to  an 
elder  daughter,  he  was  supported  by  the  alleged  free  choice 
of  the  magnates  of  Portugal.  The  unfortunate  Elector 
Palatine  was  supported  in  his  pretensions  to  the  kingdom  of 
Bohemia  by  the  choice  and  approbation  of  the  States  of  the 
realm. 

A  large  party,  both  in  Great  Britain  and  Ireland,  were 
favourable  to  the  claims  of  the  Pretender  during  the  reign 
of  the  first  two  Georges.  A  similar  remark  is  applicable  to 
the  Pretenders  to  the  thrones  of  France,  Spain,  and  Portugal 
in  our  own  times. 

CCLXXVI.  Testamentary  ^w/>052V20?i  has  unquestionably 
been  a  mode  of  territorial  acquisition  by  nations,  in  the 
persons  of  their  governors.  But  it  can  only  be  so  when 
the  kingdom  is  proprietary — a  state  of  things  which  it 
has   been  already   observed   cannot  be  said  now  to  exist 
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in  Europe ;  not  even,  it  is  presumed,  in  Kussia ;  though 
it  might  happen  that  the  nation  adopted  and  ratified  the 
will  of  the  deceased  sovereign.  The  famous  will  of 
Charles  II.  of  Spain,  made  (October  2,  1700)  under  the 
superintendence  of  the  Cardinal  Portocarrero  his  minister, 
and  after  receiving  the  advice  of  the  Pope  and  of  the  most 
learned  theologians — that  will  by  which  he  bequeathed 
dominions  upon  which  the  sun  never  set  to  the  second  son 
of  the  Dauphin  of  France—  is  a  remarkable  instance  of  the 
exercise  of  this  power,  but  one  which  is  not  likely  to  be 
imitated. 

In  truth,  the  only  sound  rule  upon  the  whole  subject  of 
these  modes  of  acquisition,  either  testamento  or  ab  Intestato, 
which  can  find  its  place  in  a  work  of  International  Juris- 
prudence, is  this,  that  the  voice  of  the  people  of  the  country, 
concerning  whose  government  the  dispute  arises,  should, 
through  the  legitimate  channels  of  its  own  constitution, 
decide  the  question  for  itself  in  such  a  manner  as  not  to 
threaten  the  security  of  other  nations. 

Conquest,  fortified  by  subsequent  treaty,  gives  a  valid 
International  title  to  territory ;  but  this  subject  belongs  to 
a  later  part  of  this  work. 

The  case  of  the  acquisition  of  a  portion  of  the  dominion  of 
Saxony  by  Prussia  {y),  in  1814,  is  so  anomalous,  that  it  is 
impossible  to  class  it  under  any  known  or  legitimate  category 
of  International  Acquisition.  If  it  belong  to  any,  it  is  to 
that  of  Conquest  and  Treaty  just  mentioned ;  but,  in  truth, 
it  belongs  to  the  class  of  transactions  of  which  we  must  say, 
Non  ragioniam  di  lor,  ma  guarda  e  passa  (z), 

with,  however,  a  strong  protest  that  no  axiom  of  Interna- 
tional Law  is  to  be  deduced  from  an  act,  which  seems,  upon 
all  the  principles  of  that  jurisprudence,  indefensible. 

{y)  See   Talleyrand's   admirable   Memoir e  raisonne   on  this  subject, 
Trait,  de  Dipl.,  De  Garden,  t.  iii.  p.  146. 
(z)  Dante,  Inferno,  iii,  51. 

c  c  2 
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CHAPTER   XV. 

ACQUISITION    OF    RIGHTS. 

CCLXXVII.  The  property  of  a  State  may  not  only  be 
alienated,  but  may  also  be  subjected  to  obligations  and 
services  in  favour  of  another  State ;  as  the  property  of  an 
individual  may  be  burdened  and  encumbered  in  favour  of 
another  individual  (o').  This  may,  of  course,  happen  in 
various  ways ;  but  it  most  frequently  occurs  when  a  State, 
having  contracted  pecuniary  obligations  towards  another 
State,  has  mortgaged  its  revenues,  or  pledged  a  portion  of 
its  territory,  as  a  security  for  the  payment  of  its  debts. 
Thus,  among  other  instances,  the  United  Provinces  of  the 
Netherlands  hypothecated  Vlissingen,  Kameken,  and  Briel 
to  England,  in  1585.  Denmark,  in  1654,  hypothecated  the 
province  of  Holland  to  Sweden,  as  a  security  for  the  peace 
then  concluded  (^).  Weimar  appears  to  have  been  pawned, 
so  to  speak,  to  Mecklenburg  in  1803  (<?),  and  Corsica  by 
Genoa  to  France  in  1768. 

We  are  not  speaking  now,  it  will  be  observed,  of  debts 
contracted  by  States  to  Individuals  (a  question  to  be  dealt 
with  hereafter),  but  to  other  States. 

CCLXXVIII.  It  sometimes  happens  that  the  debt  be- 
tween the  Government  of  one  country  and  the  Government 

(«)   Gilnther,  vol,  ii.  pp.  153-1 61. 
Vattel,  1.  ii.  c.  ii.  s.  80. 
Ileffiter,  p.  133,  s.  71. 
Kluber,  vol.  i.  s.  140. 

(b)  Giinther,  vol.  ii.  p.  153. 
Dumont,  C.  dipl.  t.  v.  s.  i.  p.  454. 

(c)  Martens,  Rec.  vol.  viii.  s.  54.     Ih.  p.  229. 
See^  too,  Schmauss,  C.  J.  G.  vol.  ii.  pp.  1140,  1150. 
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of  another  is  made  the  subject  of  a  treaty.  Sometimes  the 
Government  of  a  third  Power  guarantees  the  payment  of  the 
deht{d).  In  1776  Russia  guaranteed  a  loan  of  500,000 
ducats  contracted  by  the  Polish  Government. 

By  the  97th  article  of  the  Treaty  of  Vienna  (1815),  the 
maintenance  of  the  credit  and  solvency  of  the  establishment 
called  the  Mont-Napoleou,  at  Milan,  was  especially  provided 
for. 

CCLXXIX.  States  are  sometimes  placed  in  such  phy- 
sical relations  to  each  other,  that  some  limitations  of  the 
abstract  rights  of  each  necessarily  flow  from  their  natural 
relations,  or  from  the  reason  of  the  thing.  Thus  a  State  is 
bound  to  receive  the  waters  which  naturally  flow  within  its 
boundaries  from  a  conterminous  State.  This  obligation  be- 
longs to  the  class  of "  servitutes  juris  gentium  naturales^' 
and  here  the  provisions  of  the  Digest  (e)  and  Institutes  may 
be  said  to  be  identical  with  those  of  International  Law  (/). 

CCLXXX.  A  State  may  voluntarily  subject  herself  to 
obligations  in  favour  of  another  State,  both  with  respect  to 
persons  and  things,  which  would  not  naturally  be  binding 
upon  her.  These  are  ^'servitutes  juris  gentium  volun- 
'' tari(B''(g). 

In  the  language  of  Jurisprudence,  when  a  thing  is  subject 
to  the  exercise  of  a  right  by  a  person  who  is  not  the  master 


{d)  Vat.tel,  1.  ii.  c.  xvi.  ss.  235-261.  Vide  jwst,  vol.  ii.  part  v.  cli.  vi., 
vii.  and  yiii. 

Kliiher,  ss.  155-157,  n.  d. 

Giinther,  vol.  ii.  pp.  243-254. 

(e)  "  Semper  liaec  est  servitus  inferiorum  prsediorum  ut  natura  proflu- 
entem  aquam  excipiant." — Dig.  xxxix.  t.  iii.  i.  s.  22. 

(/)  Herffier,  s.  43 :  "  Worauf  sicli  unbedenklich  auch  die  Vorschrifteu 
des  romisclien  Weltrechtes  anwenden  lassen." 

(g)  J.  N.  Hertius,  in  diss,  de  servitute  naturaliter  constituta  cum  inter 
diver  SOS  populos,  turn  inter  ejusdem  reipublicae  cives  {Prolegom.  s.  3,  in 
ejusd.  Comment,  et  Opercul.  v.  ii.  t.  iii.  p.  66),  defines  servitus  as  "jus  in 
re  aliena,  alteri  a  natura  constitutum,  cujus  vi  et  potestate  dominus  istius 
rei  ad  alterius  utilitatem,  aliquid  pati  aut  non  facere  in  suo  tenetur." — 
De  necessitate  et  usu  Juris  Gentium,  etc.  Wieland  et  Foerster,  Lipsiae, 
s.  xvi  p.  37. 
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or  proprietor,  it  is  said  to  serve  {res  servit)  or  yield  service  to 
that  other  person  {Ji). 

CCLXXXI.  The  doctrine  of  Servitus  occupies  an  im- 
portant place  in  the  Roman  Law ;  and  in  some  shape,  and 
under  some  appellation  or  other,  exists  of  necessity  in  the 
jurisprudence  of  all  nations  {i).  This  obligation  to  service 
constitutes  a  right  in  the  obligee  or  the  person  to  whom  it  is 
due,  and  it  ranks  among  the  ''^  jura  in  re,"  while  it  operates 
as  a  diminution  and  limitation  of  the  right  of  the  proprietor 
to  the  exclusive  and  full  enjoyment  {lihertas  rei)  of  his  pro- 
perty (j).^ 

According  to  the  Roman  Law,  the  Servitus  consisted 
either — 1,  in  not  doing  something  (zVz  7ionfaciendo),  and  was 
negative  (servitus  negativa)\  or,  2,  in  suffering  something  to 
be  done  {in  patiendo),  and  was  affirmative  {servitus  affirma- 
tiva)  :  but  it  could  not  consist  in  the  obligation  to  do  some- 
thing {in  faciendo).  Not  that  ihe  owner  of  a  thing  might 
not  be  obliged  to  do  something  in  relation  to  that  thing, 
for  the  benefit  of  another  person ;  but  that  this  obligation 
assumed  a  technically  different  character,  and  was  not  a 
^^ jus  in  re^\K). 


{h)  Dig.  viii.  passim. 

Instit.  ii.  3. 

Cod.  iii.  t.  34. 

I)o7nat.  1.  i.  t.  12,  s.  1. 

Snvigny,  Recht  des  Besitzes,  fiinfter  Abscliuitt,  p,  575. 

Mackeldey,  Lehrhuch  des  R.  R.  s.  274  u.  s.  w. 
lekten-j 
s.  252. 

{i)  "  Aussi  les  servitudes  ont-elles  ^t^  reconnues  partout  ou  les  hommes 
se  sont  fixes  d'une  maniere  permanente  en  formant  des  associations 
durables." — Ahrens,  PhUosophie  du  Droit,  p.  324. 

"  Wlien  a  thing  or  property  was  free  from  all  servitus,  it  was  called 
res  optima  maxima.''^ — Dig.  1.  t.  xvi.,  90,  169. 

Cicero,  de  Lege  Agi'ar.  iii.  2. 

(y)  "Oum  quis  jus  suum  diminuit,  alterius  auxit,  hoc  est  servitutem. 
sedibus  suis  imposuit." — Dig.  xxxix.  t.  i.  5,  s.  22. 

(k)  "  Servitutum  non  ea  natura  est  ut  aliquid  faciat  quis  (veluti  viridaria 
tollat,  aut  amoeniorem  prospectum  prsestet,  aut  in  hoc  ut  in  suo  pingat) ; 
sed  ut  aliquid  patiatur  aut  nonfaciatr — Dig.  yiii.  t.  i.  15,  s.  1. 
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It  is  not,  however,  necessary  to  examine  with  greater  mi- 
nuteness the  provisions  of  the  Roman  Law  upon  this  subject, 
though  some  mention  of  the  general  doctrine  was  a  necessary 
preface  to  the  application  of  it  to  the  case  of  States ;  for 
some  States,  as  well  as  individuals,  have  been  and  are  entitled 
to  exercise  rights  of  this  description,  and  others  therefore  are 
and  have  been  subject  to  the  obligations  which  correspond  to 
them. 

CCLXXXII.  The  servitutes  juris  gentium  must,  how- 
ever, be  almost  always  the  result  either  of  certain  prescrip- 
tive customs,  or  of  positive  convention.  The  entire  liberty 
which  each  State  naturally  possesses  over  its  own  property 
cannot  be  curtailed  upon  presumption.  Thejz^.9  in  re  aliena 
is  a  derogation  from  the  general  principle  of  law,  and  re- 
quires, as  a  special  and  extraordinary  right,  the  strictest 
proof  of  its  existence. 

CCLXXXIII.  History  furnishes  many  examples  of  these 
servitutes  voluntaries,  both  as  to  persons  and  things.  As  to 
'persons,  the  stipulations  of  various  Treaties  between  Eng- 
land and  France  provide  that  the  Stuart  Pretender  should 
not  be  permitted  to  reside  in  France  {I).  And  when  Spain 
confirmed  by  Treaty  the  acquisition  of  Gibraltar  to  England, 
she  stipulated  that  neither  Moors  nor  Jews  should  be  allowed 
to  reside  there  {m). 

As  to  places,  there  are  various  instances  of  servitutes,  both 
negative  and  affirmative,  but  chiefly  of  the  latter  descrip- 
tion. Of  the  negative  kind  was  the  engagement  of  France, 
the  subject  once  of  so  much  anxiety  and  so  many  conven- 
tions, that  the  port  and  fortifications  of  Dunkirk  should  be 
destroyed  (w).  British  and  Dutch  Commissioners  were  em- 
powered by  Treaty  to  superintend  the  execution  of  these 
demolitions,  and  though  ejected  in  time  of  war,  they  returned 


(/)   Treaty  of  Utrecht  (1713),  between  France  and  England,  Art.  4. 
(m)   Treaty  of  Utrecht,  between  Spain  and  England,  Art.  10. 
In)   Traite  iV  Utrecht  (1713),  Art.  9. 
Traite  de  la  Haye  (1717),  Art.  4. 
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with  the  restoration  of  peace,  and  were  only  finally  with- 
drawn^ in  compliance  with  the  provisions  of  the  Treaty  of 
Versailles,  1783  (o). 

By  the  Treaty  of  Paris,  1814  (p),  it  was  stipulated  that 
Antwerp  should  be  an  exclusively  commercial  port ;  and  the 
stipulation  was  renewed  by  the  Treaties  of  1831  and  1839, 
which  erected  Belgium  into  a  separate  kingdom. 

By  the  same  Treaty  of  1831  (</),  it  was  stipulated,  nega- 
iivehj,  that  the  fortresses  of  Menin,  Ath,  Mons,  Philippeville, 
and  Marienburg  should  be  demolished  before  December  1, 
1833 ;  and  affirmatively^  that  the  other  Belgian  fortresses 
should  be  kept  in  repair  by  the  King  of  the  Belgians. 

At  one  time  Holland  insisted  that  the  Ostend  East  India 
Company,  founded  in  1723,  and  abolished  by  the  Treaty  of 
Vienna  in  1731,  was  under  a  servitus  non  navigandiii"). 

The  Treaty  of  Vienna  (1815),  which  reinstated  the  Pope 
in  the  possession  of  the  Marches,  Camerino,  Beneventum, 
Pontecorvo,  and  the  Legations  of  Bavenna,  Bologna,  and 
Ferrara,  on  the  right  bank  of  the  Po,  subjected  his  Holiness 
at  the  same  time  to  the  servitus  of  suffering  Austrian  garri- 
sons "  dans  \q^  places  de  Ferrare  et  Commachio." 

To  cite  one  more  instance.  In  1856  (March  30),  by  a 
Convention  between  England,  France,  and  Russia,  the  latter 
Power  declared  "  that  the  Aland  Islands  shall  not  be  forti- 
*'  fied,  and  that  no  military  or  naval  establishment  shall  be 
"  maintained  or  erected  there  "  (5). 

(o)  Koch,  Hist,  des  Tr.  vol.  i.  pp.  333-4.  See,  too,  tlie  Treaties  of 
Kadstadt  and  Baden  between  France  and  the  Emperor  of  Germany,  ^r^s. 
5,  8,  9. 

{p)  Art.  15. 

(?)  Art.  1. 

(r)  Kluher,  s.  133,  n.  c. 

Ompteda,  tit.  ii.  600. 

is)  Ann.  Reg.  1856,  p.  321. 
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CHAPTER  XVL 

EXTINCTION    OF    DOMINION  (a). 

CCLXXXIV.  As  Dominion  is  acquired  by  the  combi- 
nation of  the  two  elements  of  fact  and  intention^  so,  by  the 
dissolution  of  these  elements,  or  by  the  manifestation  of  a 
contrary  fact  and  intention,  it  may  be  extinguished  or  lost  (Jb), 

In  this  case  the  dominion  is  lost,  actually  or  by  presump- 
tion, with  the  consent  of  the  State  which  loses  it. 

CCLXXXV.  The  title  of  Prescription  in  another  State 
is  often,  though  not  necessarily,  founded  on  the  presumed 
dereliction  of  the  possession  by  the  original  owner. 

It  must  be  borne  in  mind  that  this  presumption,  like  all 
others,  is  liable  to  be  repelled  by  proof  of  sufficient  strength  (c), 
that  is,  by  evidence  of  a  state  of  facts  wholly  inconsistent 
with  such  presumption.  On  the  other  hand,  it  should  be 
observed  that  there  is  a  conduct,  and  that  there  are  acts  on 


(a)  Grotius,  1.  ii.  c.  ix. —  Quando  iinperia  vel  dominia  desinunt,  1.  iii.  c. 
ix.  9. 

Martens,  t.  ii.  1.  ix.  pp.  340-4. 

Gilnther,  vol.  ii.  p.  213. 

Hpffier,  72. 

Muhlenbriick,  1.  ii.  c.  iii.  s.  270. 

{b)  "  Fere  quibuscunque  modis  obligamur,  iisdem  in  contrarium  actis 
liberamur ;  quum  quibus  modis  acquirimus,  iisdem  in  contrarium  actis 
amittimus.  Ut  igitur  nulla  possessio  acquiri,  nisi  animo  et  corpore 
potest,  ita  nulla  amittitur,  nisi  in  qua  utrumque  in  contrarium  actum 
est." — Dif/.  L.  t.  xvii.  153  •,  xli.  t.  ii.  8. 

(c)  "  Quia  yero  tempus  memoriam  excedens  quasi  infinitum  est  mora- 
liter,  ideo  ejus  temporis  silentium  ad  rei  derelictae  conjecturam  semper 
sufficere  videbitur,  nisi  validissitnce  sint  in  contrarium  rationes." — - 
Grotius,  de  J.  B.  1.  ii.  c.  iy.  s.  7. 
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the  part  of  a  State,  which  must  be  construed  as  an  abandon- 
ment of  her  previous  rights.  For  instance,  a  State  may 
make  herself  a  party  to  some  convention  upon  another 
matter,  but  in  which  the  possession  or  right  originally 
belonging  to  her  is  indirectly,  though  of  necessity,  treated  as 
belonging  to  the  claimant  by  ^prescription ;  and  such  con- 
vention being  concluded  without  any  reservation  on  the  part 
of  the  nation,  would  be  very  strong  evidence  of  the  aban- 
donment of  her  right. 

Again,  if  a  nation  suffer  other  nations  in  their  mutual  ar- 
rangements to  deal  with  the  right  of  possession  in  question 
as  belonging  to  one  of  them,  and  makes  no  protest  in  favour 
of  her  claims,  she  must  be  held  to  have  acquiesced  in  the 
transaction.  An  individual  may  indicate  his  acquiescence  by 
his  words  or  by  his  deeds.  "  Kecusari  ha^reditas  non  tantum 
"  verbis,  sed  etiam  re  potest,  et  alio  quovis  indicio  volun- 
"  tatis  "  {d)  is  the  doctrine  of  the  Roman  Law  ;  and  upon  it 
Grotius  {e)  remarks,  "  Sic  si  is  qui  rei  alicujus  est  dominus, 
*^  sciens  cum  altero  eam  rem  possidente  tanquam  cum  domino 
"  contrahat,  jus  suum  remisisse  merito  habebitur  :  quod  cur 
*'  non  et  inter  reges  locum  habeat,  et  populos  liberos  nihil 
"  causae  est."  And  again :  "  Venit  enim  hoc  non  ex  jure  civili 
"  sed  ex  jure  naturali,  quo  quisque  suum  potest  abdicare,  et 
"  ex  jure  naturali  praesumptione,  qua  voluisse  quis  creditur 
"  quod  sufficienter  significavit  :  quo  sensu  recte  accipi 
*^  potest  quod  Ulpianus  dixit,  juris  gentium  esse  acceptila- 
''  tionem  "  (/). 

Heineccius,  in  his  Commentary  on  Grotius,  expresses 
concisely  the  same  doctrine :  "  inter  gentes  loco  signi  est  pa- 
"  tientia  scientia  "  {g). 

It  is  indeed  true  that,  according  to  Grotius,  silence  cannot 
be  construed  as  an  assent,  unless  it  be  "  scientis  et  libere 


{d)  Dig.  xxix.  t.  ii.  96. 

(e)    L.  ii.  c.  iv.  s.  4. 

(/)  Ih.     Dig.  xlvi.  t.  iv.  8. 

{g)  Prelect.  1.  ii.  c.  iv.  s.  4.    See,  too,  Mably,  Droit  public,  t.  ii.  pp.  21,  22. 
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"  volentis ;  "  but  he  adds  that  "  temporls  in  utrumque  magna 
"  vis  est ;  "  and  in  fact  these  conditions  are  presumed  after 
the  lapse  of  time  (A). 

CCLXXXVI.  The  practice  of  nations  confirms  this  theory : 
they  have  frequently  entered  protests  (i)  in  favour  of  their 
alleged  rights  upon  the  conclusion  of  Treaties  in  which  these 
rights  were  expressly,  or  by  implication,  negatived.  It  is 
hardly  necessary  to  add,  that  a  nation,  who  is  herself  a  party 
to  such  a  Treaty,  without  making  any  protest,  has  unques- 
tionably abandoned  her  rights.  The  Congress  of  Aix-la- 
Ckapelle  (1748)  was  the  last  in  the  eighteenth  century  at 
which  these  protests  were  made.  Thus,  the  Pope  has 
perpetually  protested,  from  the  Treaty  of  Westphalia  to 
the  Congress  of  Vienna,  against  all  Treaties  recognizing  or 
confirming  the  confiscation  of  Church  property  effected  at 
or  since  the  time  of  the  Reformation  (/). 


(A)  Grotius  {cle  Jure  Belli,  1.  ii.  c.  iv.  ss.  6,  6)  says  :  "  Sed  ut  ad  dere- 
lictionem  prsesumendam  valeat  silentium  duo  requiruntur,  ut  silentium  sit 
scientis,  et  ut  sit  libere  volentis  ;  nam  non  agere  nescientis^  caret  effectu, 
et  alia  causa  cum  apparet,  cessat  conjectura  voluntatis. 

"  Ut  haec  igitur  duo  adfuisse  censeantur,  valent  et  alise  conjecturse : 
sed  temporis  in  utrumque  magna  vis  est.  Nam  primum  fieri  vix  potest,  ut 
multo  tempore  res  ad  aliquem  pertinens  non  aliqua  via  ad  ejus  notitiam 
perveniat,  cum  multas  ejus  occasiones  subministret  tempus.  Inter  prse- 
feentes  tamen  minus  temporis  spatium  ad  hanc  conjecturam  sufficit,  quam 
inter  abseutes,  etiam  seposita  lege  civili.  Sic  et  incussus  semel  metus 
durare  quidem  nonnihil  creditur,  sed  non  perpetuo,  cum  tempus  longum 
multas  occasiones  adversus  metum  sibi  consulendi,  per  se,  vel  per  alios 
suppeditet,  etiam  exeundo  fines  ejus  qui  metuitur,  saltem  ut  protestatio 
de  jure  fiat,  aut,  quod  potius  est,  ad  judices  aut  arbitros  provocetur." 

Kdroxov  KOL  ^elSuLov  rrjv  KTrjaiv  neTTOLrjKoros  tov  ;(poi'ov. — Dionys. 
Halicarn,  c.  ix.  t.  ii.  p.  165. 

Xpovoi  yap  evfiaprjs  deos, 
according  to  the  remarkable  expression  of  Sophocles  {Electra,  179), 

(*■)  Mahly,  Droit  public,  t.  i,  pp.  104,  342;  t.  ii.  pp.  43,  193. 

De  Rayneval,  Instit.  clu  Droit  de  la  Nature  et  des  Gens,  1.  ii.  c.  ix.  s.  2. 

{j)  Koch,  Hist,  des  Tr.  t.  i.  p.  316. 

Mahly,  t.  i.  p.  143;  t.  ii.  pp.  50,  \^Q-d , prcesertim  (for  History  of  the 
Renunciation  of  France  in  the  Treaties  of  Utrecht),  p.  148. 

Wheaton,  Hist.  p.  87. 
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In  1814  [k)  the  King  of  Saxony  published  an  admirable 
protest  against  the  dismemberment  of  his  kingdom.  And  at 
the  Congress  of  Vienna  (1815)  the  Pope  and  Gustavus  IV., 
ex-King  of  Sweden,  delivered  protests  (/). 

CCLXXXYII.  This  dereliction  of  property  is,  however, 
often  not  left,  and  where  it  is  possible  never  should  be  left,  to 
the  inferences  of  legal  presumption.  The  solemn  renunciation 
of  territory  and  of  rights  by  a  State  is  one  of  the  most  impor- 
tant subjects  of  both  Public  and  International  Jurisprudence. 
Memorable  instances  of  their  importance  are  to  be  found  in 
the  Treaties  of  Utrecht.  In  these  Treaties  the  renunciations 
of  the  Emperor  of  Germany,  the  King  of  France,  and  the 
King  of  Spain  established  the  separation  of  the  Crowns  of 
France  and  Spain  as  a  fundamental  rule  of  European  Inter- 
national Law,  and  severed  Belgium,  Milan,  and  Naples  from 
the  Spanish  monarchy. 

The  States  or  State  interested  in  the  renunciation  must 
take  care  that  it  be  ratified  by  the  Constitutional  Authorities 
of  the  renouncing  kingdom.  We  may  close  this  subject  with 
the  remark  of  Mably  :  "  Tous  les  peuples  sentent  la  necessite 
"  des  renonciations  pour  etablir  entre  eux  la  surete,  I'ordre, 
"  et  la  paix ;  ne  doit-il  pas  etre  absurde  de  douter  de  leur 
"validite?"(m). 

CCLXXXVIII.  Another  mode  of  extinguishing  dominion 
is,  as  we  have  seen,  by  voluntary  transfer  of  the  possession ; 
but  it  is  important  to  observe,  that  if  a  part  of  a  territory  be 
alienated,  it  carries  with  it  to  the  new  owner  all  the  obliga- 
tions and  debts  by  which  it  was  previously  bound ;  here,  as 
in  most  cases,  the  principle  of  the  Roman  Law  being  applic- 
able : — "  Id  enim  bonorum  cujusque  esse  intelligitur  quod 
"  aeri  alieno  superest  "  (n).    When  property  has  been  granted 


(k)   Garden,  Tr.  de  Dipl.  t.  iii.  p.  205,  contains  the  Protest  at  length. 
See,  too,  p.  146 — the  Memoir e  raisonne. 
(/)  Koch,  t.  iii.  p.  600. 
(m)  Droit  public,  t.  ii.  p.  140. 
{n)  Dig.  xlix.  t.  xiv.  11  j  1.  t.  xvi.  125. 
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under  a  condition  which  has  not  been  fulfilled  on  the  part  of 
the  grantee,  then  redit  dominium  ipso  jure  to  the  s^rantor. 
And  in  this  case  it  appears  consonant  to  justice  that  the 
property  should  be  restored  to  the  grantor  with  its  inter- 
mediate fruits  and  revenues,  and  without  the  burdens  or 
obligations  imposed  on  it  during  its  temporary  ownership, 
there  being,  as  Jurists  say,  a  dominii  resolutio  ex  tunc  {o). 

CCLXXXIX.  The  doctrine  of  Postliminium  (p),  in  the 
case  of  States,  is  borrowed  from  the  Roman  Law,  and  belongs 
to  the  time  of  Peace  as  well  as  War,  though  properly  and 
chiefly  to  the  latter,  where  it  will  be  further  discussed. 

The  jus  postliminii,  in  the  sense  in  which  it  is  now  about 
to  be  used,  means  the  right  of  being  reinstated  in  property  {q) 

(o)  "  Amittimiis  etiam  dominium,  quod  sub  resolventi  conditione  ac- 
quisiveramus,  si  conditio  impletur.  Hoc  autem  duobis  modis  fieri  potest. 
Aliquando  enim  ita  resolvitur  jus  nostrum,  ut  res  nunquam  nostra  fuisse 
videatur,  turn  onera  ei  a  nobis  imposita  evanescunt,  et  res  cum  fructibus 
et  omni  causa  restituenda  est.  Haec  rescissio  accidit,  quoties  sub  casuali 
conditione  res  nobis  alienata  fuerat,  veluti  si  ager  sub  lege  commissoria 
emptus,  ob  pretium  non  solutum  inemptus  sit.  (Exempla  extant  in  fr.  iii. 
s.  iii.  D.  18,  2  (de  in  diem  addictio.)  ;  fr.  iii.  D.  20,  6  (quibus  mod.  pign. 
vel  hyp.  solv.),  c.  iv.  0.  4,  64  (de  pactis  inter  emt.  et  venditor.)  Redit 
dominium  ipso  jure.)  Aliis  in  causis  revocatio  dominii  in  praeteritum 
traheuda  non  est  ;  quo  casu  res  sine  fructibus,  sed  cum  oneribus  ei  a 
nobis  impositis  restitui  debet.  (Exempl.  in  fr.  iii.  in  f.  D.  20,  6  (tit.  cit.), 
fr.  iii.  D.  18,  6  (de  rescind,  vend.),  c.  2,  C.  4,  54  (tit.  cit.),  Dominium  ipso 
jure  non  redit,  sed  tenemur  ad  rem  veteri  domino  tradendam.)  Hodierni 
illam  dominii  resolutionem  ex  tunc :  banc  vero  ex  nunc  appellare  con- 
sueverunt.  Haec  maxime  turn  obtinet,  cum  res  sub  potestativa  conditione 
nobis  abalienata  erat." —  Warnhonig^  Instit.  Jur.  Rom.  Privati,  1.  ii.  c.  ii. 
tit.  viii.  s.  378, 

(p)   Grotius,  1.  iii.  c.  ix.,  De  Postliminio. 

^'Dictum  est  autem  jJostlimimum  a  limine  et  ;?os^ ;  unde  eum,  qui  ab 
hostibus  captus,  in  fines  nostros  postea  pervenit,  postliminio  reversum 
recte  dicimus.  Nam  limina  sicut  in  domibus  finem  quendam  faciunt. 
Sic  et  imperii  finem  limen  esse  veteres  voluerunt.  Hinc  et  limes  dictus 
est,  quasi  finis  quidam  et  terminus ;  ab  eo  postliminium  dictum,  quia 
eodem  limine  revertebatur,  quo  amissus  fuerat." — Institut.  1.  i.  tit.  xii. 
Quibus  modis  jus  \mtrice  potpstatis  solvitur,  s.  5. 

Bynkershoek,  Q.  J.  P.  1.  i.  c.  xvi.,  de  Jure  PostUminii  varia. 

(q)  Grotius,  1.  ii.  c.  x.,  de  ohligatione  qum  ex  dominio  oritur ;  or, 
according  to  Barbeyrac's  most  correct  translation,  "  De  I'obligation  que 
le  droit  de  propriete  impose  a  autrui,  par  rapport  au  proprietaire." 
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and  rights  which  have  been  accidentally  lost  or  illegally- 
taken  away.  They  must,  however,  have  been  at  one  time 
actually,  and  not  theoretically  {r\  possessed, — as  was  rightly 
determined  in  the  case  of  Belgium,  which  has  been  already 
mentioned  (s). 

CCXC.  When  property,  or  rights,  have  been  so  lost 
and  taken  away,  it  should  seem  to  be  the  better  opinion 
of  jurists,  that  even  a  hona  fide  possessor  and  purchaser 
must  restore  them  to  the  rightful  owner  it), — and,  more- 
over, without  compensation  for  the  expenses  which  he  (the 
hona  fide  possessor)  may  have  incurred  in  purchasing  it. 
He  is  not  even,  according  to  many  jurists,  following  the 
doctrines  of  the  Civil  Law,  entitled  to  the  svpsrpa,  the  i/i- 
ventionis  prcemiaiu),  except,  indeed,  in  cases  in  which  the 
rightful  owner  himself  must  have  paid  for  the  recovery  of 
the  goods  of  a  friend  from  the  possession  of  an  enemy  (r). 
Salvage  on  recapture  is  founded  on  this  principle,  and  is  a 
part  of  the  Maritime  Law,  not  only  of  our  own,  but  of  all 
civilized  nations.  Property  recovered  from  robbers  by  sea 
or  land  falls  of  course  under  the  same  principle. 

CCXCI.  Upon  the  question,  however,  whether  the  bona 
fide  possessor  is  bound  to  restore  (?/),  not  only  the  possession, 

if)   G?'otius,  1.  iii.  c.  ix.,  de  Postlwiim'o. 

(s)    Wheaton's  Hist.  pp.  547-555. 

{t)  Gi'otiuSy  1.  ii.  c.  X.  i.  5,  de  Ohligatione  quce  ex  dominio  oritur : 
"  Nam  ad  dominii  naturam  nihil  refert  ex  gentium  an  ex  civili  jure 
oriatur  :  semper  enim  seciim  habet  quae  sibi  sunt  naturalia,  inter  quae  est 
obligatio  cujusvis  possessoris  ad  rem  domino  restituendam.  Et  hoc  est 
quod  ait  Martianus^wre  gentium  condici  posse  res  ab  his  qui  non  ex  justa 
causa  possident."' 

(m)  Grotius,  1.  ii.  c.  x. :  "  Quid  ergo,  si  fvperpa  (id  est,  inventionis 
prsemia)  quae  dicunt,  petat  ?  Nee  hie  yidetur  furtum  facere,  etsi  non 
probe  petat  aliquid." — Dig.  xlvii.  t.  ii.  43,  9,  de  Furtis. 

{£)  Heineccius  indeed  thinks  this  practice  "ex  regula  honesti,''  but  not 
^' ex  regula  justi;"  because  no  owner  ought  "res  suas  his  emere." — 
Heinec.  in  Grot.  1.  ii.  c.  x.  9. 

(y)  "  Thou  shalt  not  see  thy  brother's  ox  or  his  sheep  go  astray,  and 
hide  thyself  from  them:  thou  shalt  in  any  case  bring  them  again  unto 
thy  brother. 

"  And  if  thy  brother  be  not  nigh  unto  thee,  or  if  thou  know  him  not, 
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but  the  intermediate  fruits  and  profits  which  he  has  derived 
from  it,  there  is  some  difference  of  opinion.  Grotius  and 
Puffendorf  (2:)  hold  that  he  must  restore  so  much  of  the  fruits 
of  the  property  as  have  increased  his  fortune,  though  not 
the  value  of  that  which  has  been  consumed  by  him  upon  his 
actual  necessities.  They  found  this  maxim  upon  a  rule  to 
be  found  in  the  Digest:  "  Jure  naturas  sequum  est  neminem 
**  cum  alterius  detrimento  et  injuria  fieri  locupletiorem  "  («). 
The  rigid  adoption  of  this  rule  has  led  them  both  into  con- 
siderable perplexity,  and  into  the  necessity  of  allowing  many 
exceptions  from  it,  chiefly  founded  on  the  doctrine  of  obli- 
gations from  implied  contracts  {ex  quasi  contractu  (b)  ).  It  is 
difficult  not  to  agree  with  Barbeyrac,  that  the  rule  cited  is 
not  necessarily  applicable  to  any  cases  of  this  description  (c)  : 
"  Mais  "  (he  says)  pour  ne  pas  I'etendre  trop  loin,  il  faut 
^'  considerer  si  celui  qui  profite  aux  depens  d'un  autre  n'a 
"  pas  un  droit  de  faire  ce  profit.  Car  s'il  en  a  un  droit, 
"  alors  on  voit  bien  que  c'est  tant  mieux  pour  lui,  et  tant  pis 
"  pour  I'autre  "  {d).  The  maxim  cited  from  the  Civil  Law  may 
indeed  be  opposed  by  another  derived  from  the  same  source  : 
^^  Bona  fides  tantundem  possidenti  praestat,  quantum  Veritas, 
"  quoties  lex  "  (that  is,  some  particular  law)  "  impedimento 
"  non  est  "  (e),  and  that  the  true  rule  of  International  Law 
is,  that  the  peaceable  enjoyment  of  an  honest  possessor  is  to 


then  thou  shalt  bring  it  unto  thine  own  house,  and  it  shall  "be  with  thee 
until  thy  brother  seek  after  it,  and  thou  shalt  restore  it  to  him  again." — 
Deuteronomy  xxii.  1,  2. 

(2)   Grotius,  1.  ii.  c.  x. 

Puffcndorf,  1.  iv.  c.  13. 

(a)  Dig.  I.  t.  xvii.  ccvi.  And  so  Cicero  says :  "  Detrahere 
igitur  aliquid  alteri,  et  hominem  hominis  incommodo  suum  augere  com- 
modum,  magis  est  contra  naturam,  quam  mors^  quam  paupertas,  &c. — 
De  Offic.  1.  iii.  c.  v. 

(h)  Grotius,  ih.,  and  Heineccii  Pi'celect: — ^'Et  quae  sunt  alia'hujus 
generis  exempla.  Innumera  enim  In  jure  universo,  maxime  in  materia 
de  quasi  contractibus  passim  occurrunt." 

(e)  It  is  the  doctrine,  however,  of  English  Law. 

{d)  Barbeyrac  on  Grotius,  t.  i.  1.  ii.  c.  x.  p.  391  (note  4). 

\e)  Dig.  1.  t.  xvii.  136. 
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be  considered  as  a  kind  of  interregnum  which  has  interrupted 
the  power  of  the  true  proprietor,  but  ensures  to  the  putative 
proprietor  the  fruits  of  his  management  while  he  was  in  full 
authority  (/). 

CCXCII.  Giinther  seems  to  admit  the  position  of  Grotius, 
but  asserts  that  the  honest  possessor  may  set  off  the  costs  of 
the  improvements  which  he  has  effected,  against  the  emolu- 
ments which  he  has  received  (^).  Heffter  takes,  in  effect, 
the  same  view  of  the  matter  as  Barbeyrac,  but  without  re- 
ferring to  him  (A).  Heffter  founds  his  opinion  upon  the 
position,  that  the  silence  of  the  true  proprietor,  during  the 
time  the  honest  possessor  was  in  authority,  ought  to  secure 
to  the  latter  his  gains;  and  Barbeyrac  acutely  observes, 
what  Thomasius,  who  followed  in  the  wake  of  Grotius 
and  Puffendorf,  is  obliged  in  his  Commentary  on  Huber's 
work  (z)  {De  Jure  Civltatis)  to  admit,  "  que,  quand  il 
"  s'agit  de  voir  si  un  possesseur  de  bonne  foi  s'est  enrichi 
"  par  la  possession  de  la  chose  meme,  ou  par  la  jouissance 
"  des  revenus  qui  en  proviennent,  c'est  un  examen  sujet  a 
'^  des  difficulth  infinies,  et  dont  on  ne  pent  presque  venir 
«  a  bout." 

CCXCIII.  From  the  practice  of  nations  with  respect  to 
this  matter  in  time  of  peace,  but  little  aid  is  to  be  borrowed 
for  either  argument.  The  13th  Article,  however,  of  the  Peace 
of  Kyswick,in  1697,  though  it  may  be  said  more  properly  to 
refer  to  indemnification  due  from  a  wrong-doer  to  a  lawful 
owner,  may  be  mentioned  here  :  "  Et  in  quantum,  per  aucto- 
"  ritatem  Domini  Regis  Christianissimi  Dominus  Rex  Magnae 
"  Britannias  impeditus  fuerit,  quominus  frueretur  reditibus, 
'^  juribus  etcommodis  tam  principatus  sui  Aransionensis  quam 
"  aliorum  suorum  Dominiorum,  quae  post  conclusum  Tracta- 
"  tum  Neomagensem,  usque  ad  declarationem  praesentis  belli 


(/)  Barbeyrac  on  Puffendorf,  de  Jure  Nat.  et  Gent.  1.  iv.  c.  xiii.  s.  3. 
Ibid,  on  Grotius,  de  Jure  B.  et  P.  1.  ii.  c.  x.  s.  2. 
{(/)   Giinther,  vol.  ii.  p.  214. 
(h)  Heffter,  73,  n.  1. 
(«)  Barbeyrac  on  Grotius,  1.  ii.  c.  x.  p.  391  (notis). 
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^^  sub  dominatione  prasdicti  Regis  Christianissimi  fuerunt, 
"  prffidictus  Dominus  Rex  Christianissimus  Regi  Magnae 
"  Britaiiniae  restituit  et  restitui  efficiet  realiter  cum  effectu 
"  et  cum  interesse  debito,  omnes  istos  reditus,  jura  et  com- 
"  moda  secundum  declarationes  et  vcrificatioues  coram  dictis 
'^  Commissariis  faciendas  "(^). 

CCXCiy.  Property  may  be  taken,  without  consent, 
from  an  individual  by  an  act  of  the  law,  and  a  valid  title 
conveyed  to  another  owner ;  so  by  conquest — -jure  victorioe. 
— followed  by  treaty,  property  may  be  taken  from  one  State 
and  conveyed  to  another;  but  this  will  be  discussed  at 
greater  length  in  another  part  of  this  work. 

CCXCY.  Property  may  also  become  legally  extinct  by 
suffering  a  change  of  character,  by  being  placed  among 
things  extra  cominerciujn,  as  will  be  explained  in  the  next 
chapter. 

(k)  Schmauss,  vol.  ii.  p.  1113. 
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CHAPTER   XVII. 

SLAVES  AND  THE  SLAVE  TRADE. 

CCXCVI.  There  is  a  kind  of  property  which  it  is 
equally  unlawful  for  States  as  for  Individuals  to  possess — 
property  in  men. 

A  being  endowed  with  will,  intellect,  passion,  and  con- 
science, cannot  be  acquired  and  alienated,  bought  and  sold, 
by  his  fellow  beings,  like  an  inanimate  or  an  unreflecting 
and  irresponsible  thing  («). 

CCXCYII.  The  Christian  world  has  slowly  but  irrevo- 
cably arrived  at  the  attainment  of  this  great  truth ;  and  its 
sound  has  at  last  gone  out  into  all  lands,  and  its  voice  into 
the  ends  of  the  world  {b). 

International  Law  has  for  some  time  forbidden  the  captive 
of  war  to  be  sold  into  slavery.  Of  late  years  it  has  made  a 
further  step  ;  it  now  holds  that  the  colour  of  the  man  does 
not  aifect  the  application  of  the  principle.  The  black  man 
is  no  more  capable  of  being  a  chattel  than  the  white  man. 
The  negro  and  the  European  have  equal  rights  ;  neither  is 


(rt)  "  Si  vinxero  hominem  liberiim  ita  ut  eum  possideam,  an  omnia 
quae  is  possidebat,  ego  possideam  per  ilium  ?  Respondit  si  vinxeris 
hominem  liberiim  eum  te  jJossidere  non  puto ;  quod  quum  ita  se  babeat 
multo  minus  per  ilium  res  ejus  a  te  possidebuntur ;  neque  enim  rerum 
natura  recepit,  ut  per  eum  aliquid  possidere  possim  quem  civiliter  in 
mea  potestate  non  habeo." — Dig.  xli.  t.  ii.  23,  2. 

(Z»)  "  J'ai  dit  que  d'apres  les  principes  de  I'ancienne  constitution 
romaine  la  propri6t6  des  objets  les  plus  pr^cieux,  c'est-a-dire  des  choses 
mancipif  etait  censee  provenir  de  I'Etat.  Mais  les  Chretiens  n'avaient 
jamais  cm  a  cette  hypothese — dans  leurs  principes  la  terre  appartenait  a 
Dieu  avec  tout  ce  qii'elle  contient." — Troplong,  de  VInJi.  du  Christ,  su?  le 
Droit  civil,  p.  121. 
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among  the  "  res  positcB  in  commercio^'^  in  which  It  is  lawful 
for  States  or  individuals  to  traffic  (c). 

Let  us  cast  our  eyes  for  a  moment  over  the  progress  of 
International  Jurisprudence  upon  this  subject,  for  upon  none 
has  its  melioration  been  more  striking,  or  more  advantageous 
to  humanity.  It  may  be  considered,  first,  with  respect  to 
the  Slavery  of  the  White  Man ;  and,  secondly,  with  respect 
to  the  Dark  or  Coloured  Man. 

CCXCVIII.  First,  with  respect  to  the  White  Man. 
Bynkershoek  {d),  in  one  of  his  last  and  ablest  works,  main- 
tains, even  in  1737,  that  as  the  conqueror  may  lawfully  do 
what  he  pleases  with  the  conquered,  he  may  lawfully  put 
him  to  death  :  but  the  right  he  admits  has  become  obsolete. 
xV  corollary  to  this  absolute  power  of  life  and  death  over 
enemies  is  the  right,  according  to  this  author,  of  making 
them  Slaves.  A  German  potentate,  he  says,  who  served  in 
the  British  Army  in  Ireland  in  1690,  is  said  to  have  ordered 
prisoners  to  be  transported  to  America,  for  the  purpose  of 
being  sold  as  Slaves,  and  to  have  been  only  deterred  by  a 
threat  of  the  Duke  of  Berwick,  Commander  of  the  French 
Army  in  Ireland,  that,  as  a  retaliatory  measure,  he  would 
send  all  his  prisoners  to  the  galleys  in  France.  This  prac- 
tice he  also  admits  to  have  become  obsolete  amongst  Chris- 
fians{e).  But  the  Dutch,  having  themselves  no  slaves, 
except  in  Asia,  Africa,  and  America,  are,  he  observes,  in  the 


(c)  "  Regula  ilia  juris  naturalis,  cognationem  inter  homines  quandam 
esse  a  natura,  ac  proinde  nefas  esse  alteriim  ab  altero  Isedi." — Grotius, 
1.  ii.  c.  XV.  5,  i. 

(d)  The  Qumstiones  Juris  Publici  appeared  in  1737,  when  the  author 
was  sixty-four  years  of  age ;  he  died  in  1743.  The  doctrine  referred  to 
in  the  text  is  to  be  found  in  the  third  chapter  of  the  first  book. 

"Item  ea  quae  ex  hostibus  capimus  jiwe  gentiurn  statim  nostra  fiunt : 
adeo  quidem  ut  et  liberi  homines  in  servitutem  nostram  deducuntur: 
qui  tamen,  si  evaserint  nostram  potestatem,  et  ad  suos  reversi  fuerint, 
pristinum  statum  recipiunt." — Instit.  1.  ii.  t.  i.  17. 

(e)  "  Sed  quia  ipsa  servitus  inter  Christianas  fere  exolevit,  ea  quoque 
non  utimur  in  hostes  captos." — lb. 

^^  Sic  enim  jus  gentium   de  servitute  captivorum   in  bello  justo,   in 

D  D   2 
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habit  of  selling  the  Algerines,  the  Tunisians,  and  Tripolitans, 
whom  they  take  in  the  Atlantic  or  Mediterranean,  to  the 
Spaniards  as  Slaves. 

Bynkershoek  certainly  did  not,  by  his  rather  faint  ac- 
quiescence in  the  desuetude  of  the  custom  of  making  slaves, 
advance  the  march  of  this  sound  principle  of  International 
Law.  Grotius  had  long  ago  declared  (/)  that  Christendom 
had  abolished  this  pretended  right,  as  directly  at  variance 
with  the  doctrine  of  the  Founder  of  their  Religion,  and 
remarked,  with  pious  and  just  exultation,  that  reverence  for 
the  law  of  Christ  had  produced  that  effect  for  which  the 
teaching  of  Socrates  had  laboured  in  vain.  To  this  pro- 
hibition to  make  captives  slaves,  like  the  prohibition  to 
poison  the  enemy's  wells,  may  be  applied  his  emphatic  lan- 
guage with  respect  to  another  infamy, — the  violation  of 
w^omen, — language  which  should  never  be  forgotten  by  those 
who  aspire  to  render  any  contribution,  however  humble,  to 
the  great  fabric  of  International  Law  {g) — "  Atque  id  inter 
"  Christianos  observari  par  est,  non  tautum  ut  disciplinae 
*'  militarls  partem,  sed  et  ut  partem  juris  gentium^ 

CCXCYIIIa.   The    present    Emperor   of   Russia,  soon 


ecclesia  mutatiim  est,  et  inter  ChrisfAanos  id  non  servatur." — Suarez,  de 
Leg.  ac  Deo  Legisl.  1.  ii.  c.  xix. 

It  is  remarkable  that  the  very  able  dissertations  of  Suarez,  on  Natural, 
Public,  and  International  Law,  are  not  noticed  by  Grotius. 

See  same  reasoning  for  the  enfranchisement  of  bondmen  in  England, 
Sir  Thomas  Smith,  Commonwealth  of  England,  p.  137. 

(/")  It  is  a  noble  passage,  worthy  of  its  illustrious  author  : — "  Sed  et 
Christianis  in  universum  placuit,  bello  inter  ipsos  orto,  captos  servos  non 
fieri,  ita  ut  vendi  possint,  ad  operas  urgeri,  et  alia  pati  quae  servorum 
sunt :  merito  sane :  quia  ab  omnis  caritatis  commendatore  rectius  insti- 
tuti  erant,  aut  esse  debebant  quam  ut  a  miseris  hominibus  interficiendis 
abduci  nequirent,  nisi  minoris  ssevitiee  concessione.  Atque  hoc  a  majo- 
ribus  ad  posteros  pridem  transiisse  inter  eos,  qui  eandem  religionem  pro- 
fiterentur,  scripsit  Gregoras,  nee  eorum  fuisse  proprium  qui  sub  Romano 
imperio  viverent,  sed  commune  cum  Thessalis,  Illyriis,  Triballis,  et  Bul- 
garis.  Atque  ita  hoc  saltem,  quanquam  exiguum  est,  perfecit  7'everentia 
Oiristiancs  legis,  quod,  cum  Grsecis  inter  se  servandum  olim  diceret 
Socrates,  nihil  impetraverat." — L.  iii.  c.  vii.  s.  9. 

(g)  Lib.  iii.  c.  iv.  s.  19. 


BOMBARDMENT    OF    ALGIERS.  405 

after  his  accession  to  the  throne,  abolished  the  status  of 
serfdom  throughout  his  dominions  ;  and  in  his  recent  acqui- 
sitions in  Central  Asia^  has  abolished  slavery  and  the  slave 
trade. 

CCXCIX.  The  successful  efforts  made  by  Christian 
Powers  to  emancipate  the  white  Christian  from  the  slavery 
to  which  the  Infidel  Powers  of  the  Levant  had  too  fre- 
quently consigned  them,  seem  to  claim  some  notice  in  this 
place. 

Till  the  beginning  of  the  present  century  specific  Treaties 
were  constantly  concluded  between  the  European  and  Bar- 
bary  Powers,  binding  the  latter  to  abstain  from  piratical 
depredations,  to  restore  prisoners,  and  to  conform  to  the 
usaofes  of  the  civilized  world.  But  it  was  not  till  after  the 
pacification  of  the  world  in  1815  (A)  that  Great  Britain  be- 
stirred herself  to  the  accomplishment  of  that  glorious  enter- 
prise which  must  for  ever  entitle  her  to  the  gratitude  of 
Christendom.  Early  in  the  spring  of  1816,  Lord  Exmoutli, 
the  British  Commander-in-Chief  in  the  Mediterranean, 
received,  amongst  other  instructions,  the  order  to  pro- 
cure, if  possible,  a  general  abolition  of  Christian  slavery  in 
Barbary. 

Lord  Exmouth,  acting  in  obedience  to  these  instructions, 
succeeded  in  extracting  a  promise  from  the  Beys  of  Tunis 
and  Tripoli  that  they  would  not  for  the  future  make  slaves 
of  prisoners  of  war,  but  would  conform  to  the  practice  of 
European  nations  (z).  The  Dey  of  xllgiers  pretended  that 
he  could  not  join  in  this  promise  without  the  permission  of 
the  Sultan,  whose  subject  he  was.  Shortly  afterwards,  out- 
rages were  committed  at  Algiers  upon  the  British  Consul, 
and  at  Bona  upon  the  British  flag,  and  abominable  cruelties 
perpetrated    upon    divers  crews   of  fishing-boats  from   the 

{h)  Ann.  Beg.  1816,  vol.  Ixxxv.  c.  ix.  p.  97 ;  Appendix,  p.  230,  &c. 

(^)  De  M.  et  de  C.  t.  iii.  p.  263  :  "  Declaration  du  Bey  de  Tripoli, 
en  date  du  29  avril  1816,  portant  que  I'esclavage  des  prisonniers  de 
guerre  est  aboli.  Dans  les  memes  termes  par  le  Bey  de  Tunis,  17  avril 
1816." 
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ports  of  Italy.  The  consequence  of  these  atrocities,  and  of 
the  Dey's  refusal  to  acquiesce  in  the  abolition  of  Christian 
slavery,  was  the  ever-memorable  bombardment  of  Algiers 
by  the  British  fleet  under  Lord  Exmouth,  gallantly  assisted 
by  a  Dutch  squadron  under  Vice-Admiral  Capellen,  on 
August  27,  1816. 

The  destruction  of  nearly  half  Algiers  and  of  the  whole 
Algerine  navy  achieved  a  great  triumph  for  civilization  and 
Christianity. 

The  Dey  consented — 

1.  To  the  abolition  for  ever  of  Christian  slavery. 

2.  To  deliver  to  the  British  Admiral  all  slaves  in  his 
dominions,  to  whatever  nation  they  might  belong,  before 
the  noon  of  the  next  day. 

3.  To  deliver  at  the  same  time  all  money  received  for  the 
redemption  of  slavery  since  the  beginning  of  1816. 

4.  To  make  full  reparation  and  a  public  apology  to  the 
British  Consul,  as  will  be  mentioned  elsewhere. 

In  1830  the  French  took  possession  of  Algiers,  and  con- 
cluded with  Tunis  and  Tripoli  treaties  (August  9  and  11, 
1830)  for  the  abolition  of  Christian  slavery,  and  a  conformity 
to  the  civilized  usages  of  commerce  and  war. 

In  January  1846,  the  Bey  of  Tunis  addressed  a  circular 
to  the  Consuls  of  Christendom,  announcing  the  abolition  of 
slavery  throughout  his  kingdom — an  act  which  surely  shamed 
the  slave-holding  States  of  Christendom  (J). 

CCC.  Secondly,  with  respect  to  the  slavery  of  the  Dark 
or  Coloured  Man.  Is  there  really  any  difference  in  principle 
between  the  two  cases?  Can  it  ever  have  been  a  sound 
position  of  International  Law  that  a  rule  of  immutable 
justice  and  eternal  right  was  rendered  inapplicable  by  the 
complexion  of  the  person,  the  region  in  which  he  dwelt,  or 
the  religion  which  he  professed?  At  all  events,  was  this 
ever  a  sound  position  of  Christian  International  Law  ?  The 
question,  it  must  be  admitted,  has  been  answered  in  the 


(j)  Be  M.  et  de  C.  t.  v. 


443. 


SLATES  AND  THE  SLAVE  TRADE.         407 

affirmative  by  the  decision  of   Courts  of  Justice  both  in 
England  and  North  America. 

According  to  Lord  Stowell,  trading  in  Slaves  was  neither 
piracy  nor  legally  (k)  criminal.  It  was  sanctioned  by  ancient 
admitted  practice,  by  the  general  tenor  of  the  laws  and  or- 
dinances, by  the  formal  transactions  of  civilized  States,  and 
by  the  doctrine  of  the  Courts  of  the  Law  of  Nations. 

All  this  was  undoubtedly  true :  but  might  not  all  these 
reasons  have  been  urged  at  one  time  in  favour  of  the  practice 
of  selling  Christian  captives  into  Slavery  ?  Was  there  not  a 
time  when  the  practice  of  nations  sanctioned  the  slaughter 
of  captives  by  sword  or  poison,  and  the  violation  of  women 
in  time  of  war  (/)  ?  Is  not,/>«ce  tanti  viri,  the  real  question 
whether,  if  ih.Q  Slave  Trade  be  a  crime,  any  usage,  however 
general,  can  alter  its  character  ?  Are  not  Natural  and  Re- 
vealed Law  the  primary  sources  (m)  of  International  Juris- 
prudence ?  and  though  it  be  true  that  much  which  they  in 
the  abstract  ^ivaiAj permit  (n)  is  limited  or  disallowed  by  the. 
mutual  practice  of  nations,  could  that  practice  sanction  what 


(k)  The  Le  Louis,  2  Dodson  Adm.  Rep*  p.  249.  It  should  be  observed 
tbat  this  judgment  was  delivered  in  1817.  It  was  in  1818  that  the 
French  law  finally  rendered  the  Slave  Trade  illegal. — Koch,  Hist,  des 
Tr.  t.  iii.  p.  517. 

See,  however,  also  the  case  of  Madrazzo  y.  Willis,  3  Barneivall  and  Alder- 
son  Reports,  p.  353.     See  also  The  Antelope,  10  Wheaton  Reports,  p.  66. 

{l)  "  Stupra  in  foeminas  in  bellis  passim  legas  et  permissa  et  imper- 
inissa;  atque  hoc  posterius  jus  est  gentium  non  omnium,  sed  meliorum.'^ 
—  Orotius,  de  J.  B.  et  P.  1.  iii.  c.  iv.  19. 

''Nee  tempore  ullo  excluditur  potestas  occidendi  tales  servos,  id  est 
bello  captos,  quantum  ad  jus  gentium  pertinet  •,  etsi  legibus  civitatum 
hicmagis,  illic  minus  adstringitur." — L.  iii.  c.  iv.  s.  x.  2. 

"  Jus  gentium,  si  non  omnium,  certe  meliorura,  jam  olim  est,  ne  hostem 
veneno  interficere  liceat." — L.  iii.  c.  iv.  s.  15. 

It  is  true  that  Grotius  says :  "  Sicut  autem  jus  gentium  permittit 
multa,  eo  permittendi  modo  quem  jam  explicavimus,  quae  jure  naturae 
sii,nt  vetita,  ita  qua&dam  vetat  permissa  jure  naturae." — L.  iii.  c.  iv.  s.  xv.;. 
of.  1.  iii.  c.  ii.  1 ;  1.  ii.  c.  xvii.  s.  xix. ;  1.  iii.  c.  i.  s.  i.  ;  1.  ii.  c.  iii.  s.  x. 

(m)  See  third  chapter  of  this  work. 

(w)  "  Sed  multa  quae  natura  permittit,  jus  gentium  ex  communi  quo- 
dam  consensu  potuit  p*oA«6ere." — Grotius,!.  ii.  c.  iii.  s.  x.  3. 
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the  Natural  and  Religious  Law  had  absolutely  forbidderi  (o)  ? 
Could  a  Municipal  Law  sanction  homicide  or  adultery  ? 
When  Grotius  treats  of  the  liability  which  ju?'e  (/entium  the 
goods  of  subjects  incur  of  being  seized  by  the  enemy  of  their 
Sovereign,  he  observes  that  this  liability  is  not  imj)osed  by  a 
rule  of  Natural,  but  of  International  Law,  which  latter  can- 
not, in  this  respect,  be  said  to  be  at  variance  Avith,  but  rather 
additional  to  the  former  (/?),  "  non  autem  hoc  naturte  repug- 
"  nat,  ut  non  more  et  tacito  consensu  induci  potuerit."  Can 
this  be  predicated  of  the  Slave  Trade  ?  "  No  nation,"  Lord 
Stowell  says  (q),  "  can  privilege  itself  to  commit  a  crime 
'^  against  the  Law  of  Nations  by  a  mere  municipal  regula- 
"  tion  of  its  own."  Can  nations  collectively  privilege  them- 
selves to  commit  a  crime  against  the  law  of  Nature  and  of 
Nature's  God?  That  it  was  a  crime,  Lord  Stowell  thought; 
for  in  a  yet  later  judgment  (?-),  the  most  questionable,  per- 
haps, which  he  ever  delivered,  he  said,  "  It  is  in  a  peculiar 
"  manner  the  crime  of  this  country." 

Mr,  Dana,  in  his  learned  and  elaborate  note  (5),  points 
out  why,  speaking  teclmically  and  with  reference  to  the 
practice  of  the  Prize  and  Munici})al  Court,  the  case  of 
The  Amedee,  in  which  Sir  William  Grant  delivered  in  1807 
the  judgment  of  the  Lords  of  Appeal  in  Prize  Causes, 
Avas  not  reversed,  or  rather  contradicted,  by  Lord  Stowell 
in  the  case  of  the  Le  Louis  in  1817,  But  I  think  that 
the  opinion  of  Sir  William  Grant  (and  a  higher  judicial 
authority  can  scarcely  be  cited)  supports  the  general 
proposition  that  the  Slave  Trade  must  now  be  deemed  a 
violation  of  International  Law.  The  judgment  is  as 
follows  :  — 


(o)  "  Jeder  Handel  imd  Verkebr,  welcher  den  allgenieinen  Menschen- 
recliten  zuwiderlauft,  ist  geachtet.  Niemaud  Ibegeht  ein  Unreclit,  wer 
ilin  stort  oder  vernichtet.  Dies  ist  das  Gesetz  des  Sclaveuliandels." — 
m^fter,  §  32. 

{p)  L.  iii,  c.  ii.  s.  ii.  2. 

(q)   The  Le  Louis,  2  Dodson  Adm.  Rep.  p.  251. 

(r)    27^6  Slave  Grace,  2  Haggard  Adm.  Rep.  p.  128. 

(s)  Dana^s  Wheaton^  p,  208. 
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"  This  ship  must  be  considered  as  being  employed,  at  the 
"  time  of  capture,  in  carrying  slaves  from  the  coast  of 
"  Africa  to  a  Spanish  colony.  We  think  that  this  was 
"  evidently  the  original  plan  and  purpose  of  the  voyage, 
"  notwithstanding  the  pretence  set  up  to  veil  the  true 
"  intention.  The  claimant,  however,  who  is  an  American, 
"  complains  of  the  capture,  and  demands  from  us  the  re- 
*'  stitution  of  property,  of  which,  he  alleges,  that  he  has 
**  been  unjustly  dispossessed.  In  all  the  former  cases  of 
"  this  kind  which  have  come  before  this  Court,  the  Slave 
"  Trade  was  liable  to  considerations  very  different  from 
"  those  which  belong  to  it  now.  It  had,  at  that  time,  been 
"  prohibited  {so  far  as  respected  carrying  slaves  to  the 
"  colonies  of  foreign  nations)  by  America,  but  by  our  own 
"  laws  it  was  still  allowed.  It  appeared  to  us,  therefore, 
"  difficult  to  consider  the  municipal  regulations  of  a  foreign 
"  State,  of  which  this  Court  could  not  take  any  cognizance. 
"  But  by  the  alteration  which  has  since  taken  place  the 
*^  question  stands  on  different  grounds,  and  is  open  to  the 
'^  application  of  very  different  principles.  The  Slave  Trade 
"  has  since  been  totally  abolished  by  this  country,  and  our 
"  legislature  has  pronounced  it  to  be  contrary  to  the  prin- 
"  ciples  of  justice  and  humanity.  Whatever  we  might 
"  think,  as  individuals,  before,  we  could  not,  sitting  as  judges 
"  in  a  British  Court  of  Justice,  regard  the  trade  in  that 
"  light  while  our  own  laws  permitted  it.  But  Ave  can  now 
"  assert  that  this  trade  cannot,  abstractedly  speaking,  have  a 
"  legitimate  existence.  When  I  say  abstractedly  speaking, 
"  I  mean  that  this  country  has  no  right  to  control  any 
"  foreign  legislature  that  may  think  fit  to  dissent  from  this 
"  doctrine,  and  permit  to  its  own  subjects  the  prosecution  of 
"  this  trade  ;  but  we  have  now  a  right  to  affirm  that,  prima 
^^  facie,  the  trade  is  illegal ;  and  thus  to  throw  on  claimants 
"  the  burden  of  proof  that,  in  respect  of  them,  by  the 
"  authority  of  their  own  laws  it  is  otherwise.  As  the  case 
"now  stands,  we  think  we  are  entitled  to  say  that  a  claimant 
"  can  have  no  right,  upon  principles  of  universal  law,  to 
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"  claim  the  restitution  in  a  Prize  Court  of  human  beings 
"  carried  as  slaves.  He  must  show  some  right  that  has 
"  been  violated  by  the  capture,  some  property  of  which  he 
"  has  been  dispossessed,  to  which  he  ought  to  be  restored. 
"  In  this  case,  the  laws  of  the  claimant's  country  allow  of 
"  no  property  such  as  he  claims.  There  can,  therefore,  be 
"  no  right  to  restitution.  The  consequence  is,  that  the 
"  judgment  must  be  affirmed  "  (t). 

CCCI.  At  all  events,  the  judgment  of  Lord  Stowell  in 
the  Le  Louis  was  delivered  in  1817.  Since  that  period 
International  Law  has,  on  this  subject,  advanced  towards, 
if  it  have  not  yet  reached,  the  elevation  of  Natural  and 
Revealed  Law. 

The  tide  which  had  begun  to  flow  when  that  eminent 
judge  adorned  the  seat  of  International  Justice  has  ever 
since  set  steadily  onwards ;  and  were  he  now  alive,  he  must 
admit  that  the  Slave  Trade,  tried  by  some  of  his  own 
criteria,  measured  by  "  the  legal  standard  of  morality  "  {u), 
is  now  a  violation  of  International  Law,  if  it  be  not,  strictly 
speaking.  Piracy. 

By  general  practice,  by  treaties,  by  the  law  and  ordinances 
of  civilized  States,  as  well  as  by  the  immutable  laws  of 
eternal  justice,  it  is  now  indelibly  branded  as  a  le^al  as  well 
as  a  natural  crime  (x).  I  much  rejoice  to  reckon  among 
these  States  the  United  States  of  America.  This  orreat 
boon  to  suffering  humanity  would  almost  justify  the  remark 
that  if,  indeed,  there  were  no  other  way  to  its  attainment 
than  the  recent  terrible  civil  war,  even  that  event  was  not  to 
be  regretted.     The  abolition  of  slavery  was  certainly  not 


(t)  Acton  Admiralty  Repoiis,  p.  240. 

(w)   The  Le  Louis,  p.  249. 

See  also  Madrazzo  v.  Willis,  3  Barneivall  and  Alderson  Rep.  p.  353. 

(.r)  Koch,  Hist,  des  Tr.  torn.  iii.  pp.  427,  432,  516,  633,  562,  570,  con- 
tains a  useful  summary  of  the  Slave  Trade  from  its  commencement  in 
1503  to  1815. 

Colquhoun's  Civil  Law,  p.  390,  s.  413 ;  p.  423,  s.  476.  History  of  the 
British  Slave  Trade. 
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the  alleged  cause  or  declared  object  of  the  war,  but 
was  due  to  the  belligerent  necessities  of  the  Northern 
States  (y). 

CCCII.  The  eight  Powers  who  signed  the  Treaty  of 
Paris  (1814)  engaged  to  exert  themselves  for  the  suppres- 
sion of  this  grievous  sin,  and  by  an  additional  article  at  the 
Congress  of  Vienna  (z)  bound  themselves  to  take  the  most 
efficacious   measures   for   securino;  the    entire  and   definite 


(y)  Lord  Clarendon,  in  his  despatch  of  Novemher  6,  1869,  truly 
observed : 

"  But  in  answer  to  this,  we  ask  how  stand  the  actual  facts  ?  The  war 
waged  by  the  North  against  the  South  was  not  a  war  against  slavery, 
but  a  war  to  maintain  the  Union.  If  the  abolition  of  slavery  bad 
been  its  object,  the  Border  States  would  have  infallibly  sided  with  the 
South,  and  the  issue  of  the  contest  would  probably  have  been  very  dif- 
ferent. In  his  Inaugural  Message  in  March  1861  President  Lincoln 
said :  '  I  have  no  purpose  directly  or  indirectly  to  interfere  with  the 
institution  of  slavery  in  the  States  where  it  exists.  I  believe  I  have  no 
lawful  right  to  do  so,  and  I  have  no  inclination  to  do  so.'  And  in 
a  letter  written  and  published  by  him  in  the  second  year  of  the  civil 
war,  the  same  President  said :  '  My  paramount  object  in  this  struggle  is 
to  save  the  Union,  and  is  not  either  to  save  or  destroy  slavery.  If  I  could 
save  the  Union  without  freeing  any  slave,  I  would  do  it  ;  and  if  I  could 
save  it  by  freeing  all  the  slaves,  I  would  do  it ;  and  if  I  could  save  it  by 
freeing  some  and  leaving  others  alone,  I  would  also  do  that.  What  I  do 
about  slavery  and  the  coloured  race,  I  do  because  I  believe  it  helps  to 
save  this  Union  ;  and  what  I  forbear,  I  forbear  because  I  do  not  believe 
it  would  help  to  save  the  Union.'  " — Ann.  Reg.  1869,  pp.  294,  296. 

(z)  De  M.  et  de  C.  t.  iii.  p.  476. 

Report  of  the  House  of  Lords  respecting  the  African  Slave  Trade, 
July  23,  1849. 

Beport  of  the  Select  Committee  of  the  House  of  Commons  on  the 
Slave  Trade  Treaties,  August  12,  1853. 

"  Whereas  that  crimrnal  traffic  is  still  carried  on." — Treaty  of  Wash- 
ington, August  1842,  between  Great  Britain  and  the  United  States. 

"  Dont  le  trafic  honteux  a,  durant  des  siecles,  fait  gemir  I'humanite." 
— Martens,  s.  150,  b. 

"  In  voUer  und  gerechter  Anerkennung  der  Gesinnungen  und  Grund- 
satze  christlicher  Menschenliehe,  zur  giinzlichen  Ausrottung  dieses  ver- 
brecherischen  Handels  mitzuwirken,  solle  der  Negerhandel  gleich  der 
Seerduherei  bestraft "  u.s.w. — Resolution  of  the  German  Confederation, 
June  19,  1845. 

De  M.  et  de  C.  t.  v.  p.  30. 
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abolition  of  "  a  scourge  which  has  so  long  desolated  Africa, 
"  degraded  Europe,  and  afflicted  humanity  "  {a). 

CCCIII.  By  the  first  additional  article  to  the  Treaty  of 
Paris  (1814)  France,  *^  unreservedly  participating  in  the  sen- 
"  timent  of  England,  with  respect  to  a  species  of  commerce 
'^  opposed  to  the  principles  of  natural  justice,  and  to  the  en- 
"  lightened  opinions  (lumieres)  of  our  time,"  engaged  to  co- 
operate heartily  in  putting  down  the  Slave  Trade  (b).  In 
1818  a  royal  ordinance  carried  this  resolution  into  practical 
elFect.  By  Treaties  in  1831  and  1833,  Great  Britain  and 
France  mutually  conceded  to  each  other  the  right  of  search 
of  suspected  vessels  within  certain  localities:  by  these  Treaties 
the  captured  vessel  was  to  be  brought  in  and  tried  before  the 
court  of  the  country  to  which  it  belonged.  France  would 
not,  however,  consent  that  her  subjects  should  be  amenable  to 
a  mixed  Commission  Court,  such  as,  in  the  case  of  Sweden, 
the  Netherlands,  and  Portugal,  had  been  established  by 
Treaty  with  Great  Britain.  In  May  1845  a  fresh  conven- 
tion was  entered  into  between  France  and  Great  Britain,  by 
which  each  country  engaged  to  keep  twenty-two  cruisers :  but 
at  a  Conference  held  in  London  in  May  1849  the  number 
was  diminished  to  twelve,  with  a  condition  that,  if  hereafter 
requisite,  the  number  should  again  be  increased  (c). 

CCCIV.  With  regard  to  Spain,  it  was  not  till  June 
1835  that  a  Treaty  was  concluded  Avith  Great  Britain,  which 
really  made  effectual  the  engagements  of  a  Treaty  in  1817. 
In  1853,  a  Select  Committee  of  the  House  of  Commons  re- 
ported :  "  The  Brazilian  Government  have  rendered  any 
"  such  measure  unnecessary,  so  far  as  regards  Brazil :  but  as 
"  regards  Cuba,  it  is  a  matter  of  great  surprise,  that  whilst 
"  Spain  is  at  this  time  indebted  to  England  and  France  for 
**  their  efforts  to  form  a  tripartite  convention  with  the  United 

(rt)  Koch,  Hist,  des  Tr.  t.  ill.  p.  428,  mentions  that  Denmark,  as  early 
as  1794,  passed  an  ordinance  for  the  abolition  of  slavery  in  her  colonies 
after  a  lapse  of  ten  years ;  that  it  took  effect  in  1804,  but  was  not  noti- 
fied to  other  States. 

(b)  Be  M.  et  de  C.  t.  iii.  p.  20. 

(c)  Hertslefs  Treaties,  vol.  viii.  p.  1061-4. 
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"  States,  in  order  to  protect  Cuba  from  piratical  attacks,  the 
"  Government  of  Spain  should  not  take  warning  from  the 
"  fact  that  one  of  the  reasons  alleged  by  the  Government  of 
"  the  United  States  for  not  joining  that  Convention,  is  the 
"  continuance  of  the  Slave  Trade  in  that  island." 

Mr.  Everett,  in  his  letter,  dated  Washington,  Decem- 
ber 1,  1852,  to  Mr.  Crampton,  the  British  Minister  at 
Washington,  writes  :  "  I  will  but  allude  to  an  evil  of  the 
"  first  magnitude,  I  mean  the  African  Slave  Trade,  in  the 
"  suppression  of  which  England  and  France  take  a  lively 
"  interest,  an  evil  which  still  forms  a  great  reproach  upon 
"  the  civilization  of  Christendom,  and  perpetuates  the  bar- 
"  barism  of  Africa  ;  but  for  which,  it  is  to  be  feared,  there 
"  is  no  hope  of  a  complete  remedy  while  Cuba  remains  a 
''  Spanish  colony." 

CCCY.  The  Treaties  of  Portugal  with  Great  Britain  of 
1810,  1815,1817  (which  last  conceded  the  right  of  reciprocal 
search),  of  1825,  followed  by  an  official  note  from  Portugal 
in  1826,  acknowledged  the  obligation  and  necessity  of  sup- 
pressing the  Slave  Trade,  but  were  nevertheless  ineffectual 
for  this  purpose  throughout  the  Portuguese  Colonies.  In 
1839,  a  British  Act  of  Parliament  was  passed,  authorizing 
British  cruisers  to  seize  Portuguese  vessels  suspected  to  be 
Slavers.  This  Act  has  been  vehemently  attacked  as  a 
violation  of  International  Law  i^d) ;  it  must  of  course  be 
considered  with  reference  to  the  previous  Treaties,  upon 
which  its  authority  was  founded.  But  Avhatever  may  be 
the  correct  decision  upon  this  point,  by  a  Treaty  in  July 
1842,  followed  by  additional  articles  in  October,  a  mutual 
right  of  search  and  courts  of  mixed  commission  have  been 
conceded.  The  last  Anglo-Portuguese  treaty  was  signed  in 
May  1879. 

Similar  conventions  exist  between  the  Netherlands  and 
Great  Britain,  the  latest  being  those  of  February  1837  and 
August  1848. 

{d)   Wheaton's  Hist.  p.  605, 
De  M.  et  de  C.  t.  v.  p.  442. 
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CCCVI.  Great  Britain  has  entered  into  various  negotia- 
tions with  the  United  States  of  North  America,  having  for 
their  object  the  suppression  of  the  Slave  Trade ;  but  they 
have  not  been  successful  in  inducing  the  United  States  to 
join  in  a  league  with  other  Powers  for  this  object:  the 
utmost  that  has  been  obtained  is  to  be  found  in  the  Treaty 
of  Washington,  in  August  1842,  by  which  each  Power  is  to 
maintain  a  naval  force  on  the  coast  of  Africa,  and,  if  both 
Governments  so  order,  to  act  in  concert  with  each  other, 
and  to  use  their  efforts  to  induce  the  African  States,  that 
allow  Slave  Markets,  to  close  them. 

The  question  of  the  Right  of  Visit  has  been  a  matter  of 
sore  contention  between  Great  Britain  and  the  North 
American  United  States :  the  latter  has  refused  to  distin- 
guish it  from  the  Right  of  Search,  w^hich,  they  justly  say,  is 
an  exclusively  belligerent  Right.  The  British  Government, 
on  the  other  hand,  has  denied  the  identity  of  the  two  Bights, 
and  has  claimed  merely  to  ascertain  the  nationality  of  ships 
hoisting,  under  suspicious  circumstances,  the  flag  of  the 
United  States,  alleging  that  when  once  that  nationality  is 
ascertained  to  be  that  of  the  United  States,  they  immediately 
release,  whatever  be  her  cargo  or  destination,  the  vessel ; 
and  that  it  is  manifest,  that  if  the  mere  hoisting  a  particular 
ensign  {e)  was  to  supersede  all  inquiry,  the  Slave  Trade 
might  be  carried  on  with  impunity  (/). 

This  subject  has  since  received  an  adjustment  by  the 
Treaty  of  April  7,  1862,  between  England  and  the  United 
States. 

The  chief  provisions  of  this  Treaty  are,  as  Mr.  Dana 
observes :  "  The  right  to  detain,  search,  seize,  and  send  in 
"  for  adjudication,  is  confined  to  cruisers  of  either  Power, 

(e)  This  fact  appears  to  be  fully  admitted  in  the  Treaty  of  Wash- 
ington, 9th  article  :  "  Whereas,  notwithstanding  all  efforts  which  may  be 
made  on  the  coast  of  Africa  for  suppressing  the  Slave  Trade,  the  facilities 
for  carrying  on  that  traffic  and  avoiding  the  vigilance  of  cruisers  by  the 
fraudulent  use  ofjlags,  is  so  gj'eat,'^  &c. 

(/)  Wheaton's  Hist.  ss.  33,  34,  pp.  585,  740.  The  subject  is  very 
elaborately  discussed. 
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'^  expressly  authorized  for  that  purpose  ;  and  is  to  be  exer- 
"  cised  only  over  merchant  vessels,  and  only  within  a  dis- 
"  tance  of  two  hundred  and  twenty  miles  from  the  coast  of 
"  Africa,  and  to  the  southward  of  thirty-two  degrees  north 
"  latitude,  and  within  thirty  leagues  from  the  island  of  Cuba, 
"  and  never  within  the  territorial  waters  of  either  contract- 
"  ing  Power.  The  right  to  visit  is  to  be  exercised  when 
"  there  is  ^  reasonable  ground '  to  suspect  a  vessel  of  having 
"  been  fitted  out  for,  or  engaged  in,  the  trade.  The  only  trade 
'^'  referred  to  is  '^  the  Slave  Trade  upon  the  coast  of  Africa,' 
"  or  the  '  African  Slave  Trade.'  To  secure  responsibility  and 
"  freedom  from  vexation,  special  provisions  are  made  as  to 
"  exhibiting  written  authority,  with  names  of  the  cruiser  and 
"  her  commander;  entries  on  log-books;  requiring  the  board- 
"  ing  officers  and  commanders  of  authorized  cruisers  to  be 
'^  of  a  certain  rank  in  the  navy ;  providing  exchange  of 
"  notifications  between  the  two  Powers  of  the  names  of 
"  vessels  and  commanders  employed,  and  as  to  the  course  to 
"  be  pursued  in  case  of  convoy,  &c. ;  and  stipulations  that 
*'  each  Power  will  make  indemnification  for  losses  to  vessels 
"  arbitrarily  and  illegally  detained.  As  to  what  shall  con- 
"  stitute  reasonable  suspicion,  certain  articles  or  arrange- 
"  ments  found  on  board  are  specified  as  authorizing  a  bringing 
"  in  for  adjudication,  and  as  affording  protection  against 
"  claims  for  damages,  and  as  frima  facie  evidence  of  being 
"  in  the  trade,  and  as  authorizing  condemnation  of  the  vessel, 
"  unless  clear  and  incontrovertible  evidence  is  adduced  that 
"  they  were  engaged  in  legal  business.  Mixed  tribunals  are 
*'  constituted  for  adjudication  upon  the  vessels,  but  persons 
"  are  to  be  sent  home  to  their  respective  jurisdictions  to  be 
"  tried.  Vessels  condemned  by  the  tribunals  are  to  be 
"  broken  up,  unless  either  Government  takes  them  for  its 
"  navy,  at  an  appraisement ;  and  the  negroes  found  on  board 
'^  are  to  be  delivered  to  the  State  whose  cruiser  made  the 
"  capture,  and  to  be  by  that  State  set  free  "  {g). 

{g)  Danas  TVheafon,jp.  203,  note.      U.  S.  Laics,  xii.  279. 
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CCCVII.  On  this  subject,  of  Visit,  the  stipulations  in 
the  Treaty  of  May  184o,  between  Great  Britain  and  France, 
two  Powers  as  jealous  as  any  that  exist  of  national  honour 
and  national  right,  may  be  cited  as  most  fair,  reasonable, 
and  worthy  of  imitation  (h).  The  Eighth  Article  of  that 
Treaty  is  as  follows : — 

"  Whereas  experience  has  shown  that  the  traffic  in  Slaves, 
"  in  those  parts  of  the  world  where  it  is  habitually  carried 
"  on,  is  often  accpmpanied  by  acts  of  piracy  dangerous  to 
"  the  tranquillity  of  the  seas  and  to  the  safety  of  all  flags : 
"  and  considering  at  the  same  time  that  if  the  flag  carried  by 
"  a  vessel  be  prima  facie  evidence  of  the  national  character 
"  of  such  vessel,  this  presumption  cannot  be  considered  as 
"  sufficient  to  forbid  in  all  cases  the  proceeding  to  the  veri- 
"  fication  thereof,  since  otherwise  all  flags  might  be  exposed 
"  to  abuse,  by  their  serving  to  cover  piracy,  the  Slave  Trade, 
"  or  any  other  illegal  traffic,  it  is  agreed,  in  order  to  prevent 
"  any  difficulty  in  the  execution  of  the  present  Convention, 
"  that  instructions,  founded  on  the  Law  of  Nations  and  on 
"  the  constant  usage  of  maritime  Powers,  shall  be  addressed 
"  to  the  commanding  officers  of  the  British  and  French 
"  squadrons  and  stations  on  the  coast  of  Africa.  The  two 
"  Governments  have  accordingly  communicated  to  each  other 
"  their  respective  instructions,  which  are  annexed  to  this 
"  Convention." 

Among  other  instructions  to  the  cruisers  were  the  follow- 
ing upon  the  delicate  question  of  visit : — 

''  You  are  not  to  capture,  visit,  or  in  any  way  interfere 
*^  with  vessels  of  France,  and  you  will  give  strict  instructions 
"  to  the  commanding  officers  of  cruisers  under  your  orders 
"  to  abstain  therefrom.  At  the  same  time  you  will  remember 
*'  that  the  King  of  the  French  is  far  from  claiming  that  the 
"  flag  of  France  should  give  immunity  to  those  who  have  no 
'^'  right  to  bear  it,  and  that  Great  Britain  will  not  allow  ves- 
"  sels  of  other  nations  to  escape  visit  and  examination  by 

(h)  De  M.  et  de  C.  t.  v. 
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"  merely  hoisting  a  French  flag,  or  the  flag  of  any  other  na- 
^^  tion,  with  which  Great  Britain  has  not  by  existing  Treaty 
"  the  right  of  search.  Accordingly,  when  from  intelligence 
'^  which  the  officer  commanding  her  Majesty's  cruiser  may 
'^  have  received,  or  from  the  manoeuvres  of  the  vessel,  or 
"  other  sufficient  cause,  he  may  have  reason  to  believe  that 
*^  the  vessel  does  not  belong  to  the  nation  indicated  by  her 
^^  colours,  he  is,  if  the  state  of  the  weather  will  admit  of  it, 
"  to  go  ahead  of  the  suspected  vessel,  after  communicating 
"  his  intention  by  hailing,  and  to  drop  a  boat  on  board  of  her 
"  to  ascertain  her  nationality,  without  causing  her  detention, 
"  in  the  event  of  her  really  proving  to  be  a  vessel  of  the 
"  nation  the  colours  of  which  she  has  displayed,  and  there- 
"  fore  one  which  he  is  not  authorised  to  search;  but  should 
"  the  strength  of  the  wind  or  other  circumstance  render  such 
"  mode  of  visiting  the  stranger  impracticable,  he  is  to  require 
"  the  suspected  vessel  to  be  brought  to,  in  order  that  her 
"  nationality  may  be  ascertained,  and  he  will  be  justified  in 
^^  enforcing  it  if  necessary,  understanding  always  that  he  is 
"  not  to  resort  to  any  coercive  measure  until  every  other 
*^  shall  have  failed ;  and  the  officer  who  boards  the  stranger 
^'  is  to  be  instructed  merely  in  the  first  instance  to  satisfy 
"  himself,  by  the  vessel's  papers  or  other  proof,  of  her  natio- 
"  nality,  and  if  she  prove  really  to  be  a  vessel  of  the  nation 
"  designated  by  her  colours,  and  one  which  he  is  not  au- 
"  thorised  to  search,  he  is  to  lose  no  time  in  quitting  her, 
"  offering  to  note  on  the  papers  of  the  vessel  the  cause  of  his 
"  having  suspected  her  nationality,  as  well  as  the  number 
"  of  minutes  the  vessel  was  detained  (if  detained  at  all)  for  the 
"  object  in  question ;  such  notation  to  be  signed  by  the  board- 
'^  ing  officer,  specifying  his  rank  and  the  name  of  her  Ma- 
^^  jesty's  cruiser,  and  whether  the  commander  of  the  visited 
"  vessel  consent  to  such  notation  on  the  vessel's  papers  or  not 
"  (and  it  is  not  to  be  done  without  his  consent) :  all  the  said 
"  particulars  are  to  be  immediately  inserted  in  the  log-book 
"  of  her  Majesty's  cruiser,  and  a  full  and  complete  statement 
"  of  the  circumstances  is  to  be  sent,  addressed  to  the  Secretary 

VOL.  I,  E  E 
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"  of  the  Admiralty,  by  the  first  opportunity  direct  to  England, 
"  and  also  a  similar  statement  to  you  as  senior  officer  on  the 
^^  station,  to  be  forwarded  by  you  to  our  secretary,  accom- 
^^  panied  by  any  remarks  you  may  have  reason  to  make 
"  thereon.  The  commanding  officers  of  her  Majesty's  vessels 
'^  must  bear  in  mind  that  the  duty  of  executing  the  instruction 
"  immediately  preceding,  must  be  discharged  with  great  care 
"  and  circumspection.  For  if  any  injury  be  occasioned  by  ex- 
''  amination  without  sufficient  cause,  or  by  the  examination 
"  being  improperly  conducted,  compensation  must  be  made 
^^  to  the  party  aggrieved ;  and  the  officer  who  may  cause  an 
"  examination  to  be  made  without  sufficient  cause,  or  who  may 
"  conduct  it  improperly,  will  incur  the  displeasure  of  her 
"  Majesty's  Government.  Of  course,  in  cases  when  the  sus- 
"  picion  of  the  commander  turns  out  to  be  well  founded,  and 
"  the  vessel  boarded  proves,  notwithstanding  her  colours,  not 
^'  to  belong  to  the  nation  designated  by  those  colours,  the 
"  commander  of  her  Majesty's  cruiser  will  deal  with  her  as 
"  he  would  have  been  authorized  and  required  to  do  had  she 
"  not  hoisted  a  false  flag." 

At  the  Congress  of  Vienna  in  1815,  of  Aix-la-Chapelle  in 
1818,  of  Verona  in  1822,  the  abolition  of  the  Slave  Trade  as 
a  principle  of  Public  Lmv  was  formally  adopted. 

Since  these  periods  the  principle  has  been  carried  into 
execution  by  Special  Treaties  (J)  between  Great  Britain  and 
the  different  States  of  Christendom,  both  in  the  New  and  the 
Old  World,  and  also  with  various  Heathen  potentates  on  the 
southern  coast  of  Africa.  Many  countries  have  stamped  the 
character  of  piracy  upon  this  horrible  traffic,  so  far  as  the 
authority  of  their  own  Municipal  Laws  may  extend.  When 
the  Brazilian  Empire  became  separated  from  Portugal,  it 
acknowledged  itself  bound  by  the  Treaties  of  the  latter 
kingdom ;  but  the  Treaties  favourable  to  the  abolition  of 

(^■)  "  lis  [that  is,  these  Congresses]  out,  en  principe,  adopts  son  aboli- 
tion ;  depuis  des  traites  particiiliers  sent  veniis  donner  la  vie  a  la  lettre 
morte  du  principe,  &t  fonder  le  droit  international" — De  M.  et  de  C.  t.  v. 
p.  437  :  '  Traite  des  Noirs.' 
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the  Slave  Trade  met  with  much  opposition  in  the  new  king- 
dom. In  November  1826  the  Brazils  adopted  the  Portu- 
guese Treaty  with  Great  Britain  of  1817,  and  in  1835  two 
articles  were  added  to  it ;  but  the  trade  continued  never- 
theless. In  August  1845  a  British  Act  of  Parliament 
(8  &  9  Victoria,  c.  122)  was  passed,  declaring  Brazilian 
slavers  justiciable  in  the  British  Courts  of  Admiralty. 
Against  this  Act  the  Brazilian  Government  formally  pro- 
tested as  a  violation  of  International  Law  (j  ). 

But  whoever  will  read  the  correspondence  between  Lord 
Aberdeen,  the  then  English  Foreign  Minister,  with  the 
Brazilian  Government  in  1845,  will  be  satisfied  that  the 
charge  is  unfounded  (k).  A  great  and  most  beneficial  change 
has  since  that  period  taken  place  in  the  councils  and  policy 
of  the  Brazilian  Empire,  such  as,  if  persisted  in,  as  there  is 
every  reason  to  suppose  will  be  the  case,  leaves  nothing  to 
desire  on  the  part  of  the  British  Government. 

In  December  1841  Austria,  Prussia,  and  Russia,  the  only 
Great  Powers  who  had  not  before  that  period  entered  into 
Conventions  on  this  subject,  concluded  a  Treaty,  which  was 
ratified  in  February  1842,  which  placed  the  Slave  Trade  in 
the  category  of  Piracy,  and  by  which  they  bound  themselves 
to  exert  every  efibrt  for  the  repression  of  this  abominable 
offence. 

CCC  VIII.  If  Great  Britain  was  deeply  dyed  by  her  assiento 
contract  and  her  colonial  slavery  in  this  accursed  commerce, 
her  worst  enemies  must  admit  that  she  has,  since  the  begin- 
ning of  this  century,  been  indefatigable  in  her  efforts  to  wipe 
away  the  stain.  She  has  made  it  '^  her  own  cause,"  to  borrow 
the  expression  of  the  great  foreign  publicists  of  our  day  (Z). 
Nor  can  the  disinterested  character  of  her  righteous  exertions 
be  denied,  since  the  Statute  of  3  &  4  William  IV.  c.  73,  by 

(_/)  Vide  post,  tlie  case  of  Regina  v.  Da  Sei'va,  1  Denison  Croivn 
Cases  Reserved,  p.  104. 

{h)  Keport  from  the  Select  Committee  of  the  House  of  Commons  on 
the  Slave  Trade  Treaties,  August  12,  1853. 

{V)  Be  M.  et  de  C,  "  £a  propre  cause,"  t.  v.  p.  440,  and  elsewhere, 
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which  she  has,  at  no  small  risk,  and  with  no  common  amount 
of  pecuniary  sacrifice,  abandoned  domestic  slavery  in  her 
colonies. 

To  be  cognizant  of  the  Treaties  (m)  entered  into  between 
Great  Britain  and  other  States,  is  to  be  apprised  of  ail  that 
have  been  concluded  upon  this  subject ;  to  know  their  con- 
tents is  to  be  acquainted  with  the  international  history  of 
the  abolition  of  the  Slave  Trade. 

The  Catalogue  of  them  up  to  1850  was  as  follows  : — {n) 

1814.  January  14        Treaty  of  peace  with  Denmark. 

—  March  30  „  „  France. 

—  August  28  „  „  Spain. 

1815.  January  22  „  „  Portugal. 

—  February  8        Declaration  signed  at  the  Congress  of  Vienna. 

1817.  July  28  Treaty  with  Portugal. 

—  September  23  „  Spain. 

1818.  May  4  „  Netherlands. 

1822.  November  28     Declaration  signed  at  the  Congress  of  Verona. 

—  December  10     Treaty  with  Spain  (supplementary  article  to  the 

Treaty  of  September  23,  1817). 

—  December  31      Treaty  with  the  Netherlands  (additional  article  to 

the  Treaty  of  May  4,  1818). 

1823.  January  25        Treaty  with  the  Netherlands. 

1824.  November  6  „  Sweden. 

1825.  February  „  Buenos  Ayres  or  Rio  de  la  Plata. 

—  April  18  „  Colombia   (since   divided    into  three 

Republics,  New  Granada,  Equator,  and  Vene- 
zuela). 

1826.  October  2  Treaty  with  Portugal   (engagement  of  Portugal 

by  an  official  Note  sent  to  the  English  ambas- 
sador at  Lisbon). 

(wi)  "  Depuis  cette  6poque,  les  effijrts  du  Cabinet  de  Saint-James  ont 
6t6  incessants ;  ils  ont  6te  (en  point  de  droit  du  moins)  couronn^s  par  le 
succes :  si  la  traite  n'a  pas  entierement  disparu,  le  principe  de  son  aboli- 
tion, toutefois,  a  ete  generalement  adopte  :  il  est  iuscrit  desormais  dans 
le  code  des  nations  chretiennes,  qui,  toutes,  ont  fletri  un  trafic  reprouve 
par  I'humanite,  la  morale  et  la  philanthropie, — trafic  exerce  trop  souvent 
avec  une  cruaute  inouie  et  avec  un  barbare  mepris  pour  la  race  humaine, 
— trafic  auquel  les  progres  de  la  civilisation  devaient  fixer  un  terme,  dut 
sa  suppression  devenir,  pendant  quelque  temps,  une  cause  de  souff'rance 
pour  les  colonies  dans  leur  culture  et  leiir  prosperite." — De  M.  et  de  C. 
t.  V.  p.  436. 

{n)  De  M,  et  de  C.  t.  v.  p.  440. 
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1826.  November  23 

Treaty  with  Brazil. 

—     December  26 

„              Mexico. 

1831.  November  30 

„             France. 

1833.  March  22 

„             France. 

1834.  July  26 

„              Denmark  (her  accession  to  the  con- 

ventions of  1831  and  1833). 

—      August  4 

Treaty  with  Sardinia  (ditto). 

—     December  8 

„             Ditto  (additional  article  to  the  Treaty 

of  August  8). 

1835.  June  28 

Treaty  with  Spain. 

1837.  February  7 

„             The  Netherlands. 

—      June  5 

„             The  Confederation  of  Peru,  Bolivia. 

—      June  9 

Treaty  with  the  Hanseatic  Towns  (accession  to 

the  conventions  of  1831  and  1833). 

—     November  24 

Treaty  with  Tuscany  (ditto). 

1838.  February  14 

„             Two  Sicilies  (ditto). 

1839.  January  19 

„             Chili. 

—      March  25 

J,             Venezuela. 

—     May  24 

„            Kio  de  la  Plata. 

—      July  13 

„             Uruguay      (ratified      January      21, 

1842). 

—      December  17 

Treaty  with  the  Imamn  of  Muscat. 

—      December  23 

„             Hayti  (accession  to  the  conventions 

of  1831  and  1833). 

1840.  September  25 

Treaty  with  Bolivia. 

—      December  16 

„             Texas. 

1841.  February  24 

„             Mexico. 

—     August  7 

„             Bolivia. 

—     December  20 

„             Austria,  Prussia,  and  Russia  (ratified 

February  19,  1842). 

1842.  February  19 

(See  December  20,  1841). 

—      July  3 

Treaty  with  Portugal. 

—      August  9 

„"            The  United  States. 

1845.  May  29 

„             France. 

1846. 

„             The  King   and  the  Chiefs   of   Cape 

Mount  (in  Africa). 

1848.  April  24 

Treaty  with  Belgiiun. 

—      September  4 

„              Equator. 

—      September  5 

„              Muscat. 

1849.  August  1 

„             Arabs  in  the  Persian  Gulf. 

1850.  April  2 

„             New  Granada. 

The  whole  matter  was  thus  summed  up  in  a  Report  of  a 
Committee  of  the  House  of  Commons : — 

"  The  attention  of  your  Committee  has  been  directed,  by 
"  the  instructions  of  the  House,  chiefly  to  the  state  of  the 


422  INTERNATIONAL    LAW. 

"  Slave  Trade  in  the  Brazils  and  in  Cuba  ;  in  the  Colonial 
"  Possessions  of  Portugal,  Mozambique  on  the  East,  and 
^'  Loanda  and  Angola  on  the  West  Coast  of  Africa ;  and 
^^  they  have  also  briefly  inquired  into  the  state  of  the  other 
"  parts  of  the  West  Coast  of  Africa,  along  the  principal 
"  seats  of  the  Slave  Trade. 

"  The  great  interest  which  the  people  of  this  country  have 
"  taken  in  the  abolition  of  the  Slave  Trade  appears  in  the 
"  very  voluminous  details  laid  annually  before  Parliament 
"  since  the  year  1815  ;  and  the  Reports  of  both  Houses  of 
"  Parliament  in  the  years  1849-50  have  rendered  it  need- 
"  less,  in  the  opinion  of  your  Committee,  to  pursue  the  in- 
"  quiry  beyond  the  last  three  years. 

"  By  these  Reports,  it  appears  that  there  were,  in  1849-50, 
"  twenty-four  treaties  in  force,  between  Great  Britain  and 
"  foreign  civilized  Powers,  for  the  suppression  of  the  Slave 
"  Trade :  ten  of  which  g-ive  the  right  of  search  and  mixed 
"  courts ;  twelve  give  the  right  of  search  and  national  tri- 
"  bunals ;  and  two  (with  the  United  States  and  France) 
"  grant  no  right  of  search,  but  do  contain  a  mutual  obliga- 
*^  tion  to  maintain  squadrons  on  the  coast  of  Africa.  There 
^^  were  also  at  that  time  forty-two  treaties  for  the  suppres- 
"  sion  of  the  Slave  Trade  existing  between  Great  Britain 
"  and  native  chiefs  on  the  Coast  of  Africa. 

"  Since  May  1850  two  treaties  have  been  concluded  with 
'^  civilized  Governments,  under  which  captured  vessels  are 
"  to  be  adjudicated  upon  by  tribunals  of  their  own  countries  ; 
"  and  twenty-three  more  treaties  with  native  chiefs  of  Africa 
"  for  the  suppression  of  the  Slave  Trade." 

CCCVIIIa.  Numerous  Conventions  exist  between  African 
Chiefs  and  Governors  of  English  Coast  Settlements.  More 
specific  reference  should,  however,  be  made  to  the  African 
Treaties  between  England  and  the  Sultan  of  Muscat,  April 
14,  ]873,  and  between  England  and  the  Sultan  of  Zanzibar, 
June  5, 1873  :  also  between  the  same  parties,  July  14,  1875. 

On  August  4,  1877,   an  important  Convention  (o)  was 

(o)  See  Gazette  of  August  17, 1877  ;  and,  generally,  for  these  Treaties, 
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entered  into  between  the   British  and  Egyptian  Govern- 
ments for  the  suppression  of  the  Slave  Trade,  signed  at 
Alexandria.     The    Convention  consists  of   seven   articles. 
By  its  terms  the  importation  of  any  slaves  into  Egypt  is 
absolutely  prohibited,  and  any  person  found  engaged  in  the 
traffic  will  be  held  by  the  Government  of  the  Khedive  as 
guilty  of  "  stealing  with  murder,"  and,  if  subject  to  Egyptian 
jurisdiction,  will  be   tried  by  court-martial.      All   persons 
found  engaged  in  the  mutilation  of  or  traffic  in  children  will 
be  pursued  as  murderers.     The  ships  of  either  country  may 
visit,  search,  and,  if  necessary,  detain  all  vessels  hoisting  the 
flag  of  the  other,  engaged  in  the  traffic  of  slaves,  or  suspected 
of  being  engaged  in  it.     Appended  to  the  Convention  are 
various  regulations  of  the  Egyptian  Government  with  regard 
to  emancipated  slaves,  and  a  decree  prohibiting  the  sale  of 
slaves  in  Egypt  from  family  to  family.     This  decree  is  to 
take  effect  in  seven  years  from  the  date  of  the  Convention. 
In  Soudan  it  will  take  effect  in  twelve  year's.     The  penalty 
will  be  hard  labour  from  five  months  to  five  years,  according 
to  the  decision  of  the  competent  tribunal. 

There  should  be  mentioned  here  two  very  important 
Conventions  between  England  and  the  United  States  of 
America:  the  first  signed  at  Washington  April  7,  1862; 
the  other  signed  June  3,  1870,  with  an  Annex  of  "  Instruc- 
"  tions  for  the  Ships  of  the  British  and  United  States' 
"  Navies  employed  to  prevent  the  African  Slave  Trade." 
In  this  place  should  be  mentioned  also  the  following  Sta- 
tutes— (1)  36  &  37  Vict.  c.  59  :  "  An  Act  for  regulating  and 
"  extending  the  jurisdiction  in  matters  connected  with  the 
"  Slave  Trade  of  the  Vice- Admiralty  Court  at  Aden,  and  of 


see  Papers  laid  before  Parliament  iu  tlie  same  or  the  following  year  in 
which  the  Treaties  were  made,  and  the  Collection  of  Treaties  by  Sir 
PJdward  Ilertslet. 

A  Treaty  has  just  been  signed  (May  1879)  between  Great  Britain  and 
Portugal,  concerning,  among  other  things,  the  joint  action  to  be  taken  for 
the  suppression  of  the  Slave  Trade  on  the  east  coast  of  Africa  and  in  the 
interior. 
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"  H.M.'s  Consuls,  under  Treaties  with  the  Sovereigns  of 
**  Zanzibar,  Muscat,  and  Madagascar,  and  under  future 
"  Treaties,"  August  5,  1873 ;  and  (2)  an  Act  of  the  same 
year  (c.  88)  *^  for  consolidating  various  Treaties  relating  to 
"  the  suppression  of  the  Slave  Trade,  and  for  other  purposes 
"  connected  with  it ;  "  and  (3)  39  &  40  Vict.  c.  46  :  "  An  Act 
"  for  more  effectually  punishing  offences  against  the  Laws 
"  relating  to  the  Slave  Trade." 

CCCIX.  Nevertheless,  the  English  Law  does  not  yet 
hold  Slave- trading  to  he  jure  gentium  piracy,  and  in  the  case 
which  is  about  to  be  cited  gave  a  very  extraordinary  proof 
of  the  jealousy  with  which  it  regards  any  invasion  of  the 
strictest  provisions,  both  of  International  and  Municipal 
Law,  even  when  the  lives  not  only  of  British  subjects,  but 
of  British  officers  and  seamen,  are  concerned. 

"  On  February  26,  1845,  the  FeUcidade  (p),  a  Brazilian 
*'  schooner  fitted  up  as  a  slaver,  surrendered  to  the  armed 
"  boats  of  H.  M.  S.  Wasp.  She  had  no  slaves  on  board. 
"  The  captain  and  all  his  crew,  except  Majavel  and  three 
"  others,  were  taken  out  of  her  and  put  on  board  the  Wasp, 
"  On  February  27  the  three  others  were  taken  out  and 
"  put  on  board  the  Wasp  also.  Cerqueira,  the  captain,  was 
"  sent  back  to  the  FeUcidade,  which  was  then  manned  with 
"  sixteen  British  seamen,  and  placed  under  the  command  of 
"  Lieutenant  Stupart,  The  lieutenant  was  directed  to  steer 
"  in  pursuit  of  a  vessel  seen  from  the  Wasp,  which  even- 
^^  tually  turned  out  to  be  the  Eclw,  a  Brazilian  brigantine, 
"  having  slaves  on  board,  and  commanded  by  Serva,  one  of 
"  the  prisoners.  After  a  chase  of  two  days  and  nights,  the 
'^  EcIlo  surrendered,  and  was  then  taken  possession  of  by  Mr. 
"  Palmer,  a  midshipman,  who  went  on  board  her,  and  sent 
*^  Serva  and  eleven  of  the  crew  of  the  Echo  to  the  FeUcidade, 
*'  The  next  morning  Lieutenant  Stupart  took  command  of  the 
*'  Echo,  and  placed  Mr.  Palmer  and  nine  British  seamen  on 
"  board  the  FeUcidade  in  charge  of  her  and  of  the  prisoners. 

(p)  Rpijina  v.  Serva,  1  Dem'son  Crown  Cases  Reserved,  vol.  i.  p.  ]04. 
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"  The  prisoners  shortly  after  rose  on  Mr.  Palmer  and  his 
"  crew,  killed  them  all,  and  ran  away  with  the  vessel.  She 
'^  was  recaptured  by  a  British  vessel,  and  the  prisoners  brought 
"  to  this  country  to  take  their  trial  for  murder.  The  Jury 
"  found  them  guilty." — A  case  was  reserved  for  the  opinion 
of  the  Judges  as  to  the  legality  of  the  conviction. 

The  majority  of  the  Judges  who  were  present  at  the  argu- 
ment (^q)  were  of  opinion  that  the  conviction  was  wrong,  on 
the  ground  of  want  of  jurisdiction  in  an  Englisli  Court  to  try 
an  offence  committed  on  board  the  Felicidade,  and  that  if 
the  lawful  possession  of  that  vessel  by  the  British  Crown, 
through  its  officers,  would  be  sufficient  to  give  jurisdiction, 
there  was  no  evidence  brought  before  the  Court  at  the  trial 
to  show  that  the  possession  was  lawful. 

This  decision  must  have  been  founded  on  the  two  proposi- 
tions, t\\2it,jure gentium^ihQ,  Slave  Trade  was  not  Piracy,  and 
that,  unless  it  were  so,  the  British  Courts  had,  under  the 
circumstances,  no  jurisdiction  over  an  offence  committed 
on  board  the  Felicidade.  It  is  impossible,  however,  to  be 
much  surprised,  after  this  trial,  and  the  facts  revealed  during 
its  pendency,  at  the  statute  of  the  British  Parliament  in 
August  1845. 

CCCX.  The  illegality  of  Slavery,  however,  according  to 
the  Municipal  Law,  has  a  very  important  effect  upon  the 
international  relations  of  the  State  in  which  such  law  prevails. 
If  the  moveable  property  of  the  subjects  of  a  State  find  its  way 
within  the  limits  and  jurisdiction  of  a  Foreign  State,  it  may 
be  claimed  by  and  must  be  restored  to  the  lawful  owners.  In 
parts  of  the  American  Continent,  though  no  longer  in  the 
United  States,  slaves  are,  unhappily,  by  Municipal  Law 
considered  as  chattels  or  moveable  property ;  a  slave  escapes 
or  arrives  in  a  country  where  slavery  is  illegal ;  he  is  claimed 
by  his  master ;  must  he  be  restored  ?  Unquestionably  not. 
Upon  what  ground  ?  Upon  the  ground  that  the  status  of 
Slavery  is  contrary  both  to  good  morals,  and  to  the  funda- 

{g)  Regina  v.  Serva,  1  Denison  Croion  Cases  Reserved,  vol.  i.  p.  154 
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mental  policy.  This  has  been  the  doctrine  of  English  Law 
from  the  date  of  the  famous  case  of  Somersett  the  negro,  in 
1771 ;  and  such  it  was  declared  to  be  in  the  more  recent  case 
of  the  Creole.  The  doctrine  is  not  affected  by  the  judgment 
of  Lord  Stowell,  whether  right  or  wrong,  in  the  case  of  the 
Slave  Grace ;  for  that  was  founded  on  the  alleged  principle 
that  the  freedom  incident  to  all  who  touch  British  soil  might 
be  obliterated  in  the  case  of  a  slave,  although  a  British  subject 
or  chattel,  who  returned  to  the  place  in  which  Slavery  was 
legal ;  his  or  her  liberty  had  been  (said  that  great  judge) 
placed  "  into  a  sort  of  parenthesis  "  (r). 

CCCXI.  The  English  cases  on  this  subject  {s)  are  few, 
but  clear  and  quite  decisive  on  the  point. 

The  earliest  case  in  which  the  doctrine  appears  to  have  been 
judicially  laid  down  was  that  of  Shanley  v.  Harvey,  before 
Lord  Chancellor  Northington,  in  1762.  In  that  case  a  bill 
was  filed  against  Harvey,  a  negro,  and  others  for  an  account 
of  the  personal  estate  of  a  deceased  person ;  and  the  question 
turned  upon  whether  Harvey,  to  whom  had  been  given  a  sum 
of  money  by  the  deceased  on  her  death-bed,  was  a  free  man  : 
he  had  been  brought  to  England  before  this  event  happened. 
Lord  Northington  dismissed  the  bill  with  costs,  observing, 
"  as  soon  as  a  man  sets  foot  on  English  ground  he  is  free"  {t). 
The  case  {u)  next  in  date  was  that  of  Knight  the  negro,  in 
1770,  tried  before  the  Scotch  Court,  in  which  the  same 
principle  of  law  was  acted  upon.  But  the  leading  case  is  that 
of  Somersett  the  negro,  in  1771.  In  this  case  a  habeas  corpus 
was  granted  against  a  Captain  Knoioles,  to  bring  up  the  body 
of  Somersett,  who  was  in  his  possession  in  irons,  and  the 
cause  of  his  detention.  It  appeared  that  Somersett  had  been 
bought  in  Virginia,  brought  to  England  by  his  master,  and, 

(;•)  2  Haggard,  Adm.  Rep.  p.  131. 

{s)  See  tlie  argument  of  Mr.  Hargrave  before  Lord  Mansfield,  20 
HoivelVs  State  Trials,  p.  1 ;  and  tlie  judgment  in  the  case  of  the  Slave 
Grace.  A  pamphlet  by  the  author  on  the  Case  of  the  Creole,  which  is 
mentioned  below,  contains  a  summary  of  these  cases. 

{t)  Ede7i,  Chancery  Reports,  p.  126. 

(w)  Fergusson  on  Divorce,  App.  396. 
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on  refusing  to  return,  was  sent  by  his  master  on  board 
Captain  Knowles'  ship  to  be  carried  to  Jamaica,  and  sold  as 
a  slave. 

"  The  only  question  "  (Lord  Mansfield  said)  "  before  us  is, 
"  whether  the  cause  on  the  return  (to  the  writ  of  habeas  corpus) 
"  is  sufficient  ?  If  it  is,  the  negro  must  be  remanded ;  if  it  is 
"  not,  he  must  be  discharged.  Accordingly  the  return  states 
"  that  the  slave  departed  and  refused  to  serve,  whereupon  he 
"  was  kept  to  be  sold  abroad — so  high  an  act  of  dominion  must 
"  be  recognized  by  the  law  of  the  country  where  it  is  used.  The 
"  power  of  a  master  over  his  slave  has  been  extremely  different 
'^  in  different  countries.  The  state  of  slavery  is  of  such  a  nature 
''  that  it  is  incapable  of  being  introduced  on  any  reasons,  moral 
"  or  political,  but  only  by  positive  law,  which  preserves  its  force 
"  long  after  the  reasons,  occasion,  and  time  itself  from  whence 
''  it  was  ever  created  is  erased  from  memory.  It  is  so  odious 
"  that  nothing  can  support  it  but  positive  law.  Whatever 
"  inconveniences  therefore  may  follow  from  the  decision,  I 
"  cannot  say  this  case  is  allowed  or  approved  of  by  the  laAv  of 
"  England,  and  therefore  the  black  must  be  discharged  "  (x). 

In  1824  (y)  this  doctrine  was  upheld  to  its  fullest  extent 
by  the  Court  of  Queen's  Bench.  A  British  merchant,  of 
the  name  of  Forbes,  was  proprietor  of  a  cotton  plantation 
near  the  river  St.  John,  in  the  Spanish  province  of  East 
Florida,  on  which  he  employed  one  hundred  Slaves,  whom 
he  had  legally  purchased.  In  1815  thirty-eight  of  these 
Slaves  escaped  from  their  master,  and  took  refuge  on  board 
a  British  man-of-war,  commanded  by  Sir  George  Cockburn, 
who,  with  Sir  Alexander  Cochrane,  was  at  that  time  in  com- 
mand of  a  squadron  on  the  North  American  station.  Spain 
was  in  amity  with  Great  Britain,  and  Mr.  Forbes  prayed 
Sir  G.  Cockburn  '^  to  order  the  said  thirty-eight  slaves  to  be 
"  forthwith  delivered  to  him,  their  lawful  proprietor."     The 


(.r)  The  Negro  case,  20  ILnoeWs  State  Trials,  p.  82. 
{y)  Tlie  following  remarks  on  tlie  English  and  French  Law  on  this 
subject  are  taken  from  the  pamphlet  on  the  Creole,  already  referred  to. 
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Spanish  Governor  of  East  Florida  made  also  an  application 
to  the  same  effect.     But  the  Admiral  replied,  that  the  Slaves 
having  reached  the  deck  of  a  King's  ship,  were  become  free 
agents,  and  that  he  had  no  power  or  right  to  exercise  any 
control  over  them.     The  proprietor,  Mr.  Forbes,  afterwards 
brought  an  action  against  Sir  Alexander  Cochrane  and  Sir 
George  Cockburn,  in  the  Court  of  Queen's  Bench  at  West- 
minster.     The  action  altogether  failed.      Upon  the   trial 
Mr.  Justice  Holroyd  said :  "  Now  it  appears,  from  the  facts 
"  of  the  case,  that  the  plaintiff  had  no  right  in  these  persons, 
"  except  in  their  character  of  Slaves,  for  they  were  not  serving 
*'  him  under  any  contract ;  and,  according  to  the  principles  of 
"  the  English  law,  such  a  right  cannot  be  considered  as  war- 
'^  ranted  by  the  general  law  of  nature.    I  do  not  mean  to  say 
"  that  particular  circumstances  may  not  introduce  a  legal  re- 
"  lation  to  that  extent ;  but  assuming  that  there  may  be  such 
"  a  relation,  it  can  only  have  a  local  existence,  where  it  is 
"  tolerated  by  the  particular  law  of  the  place,  to  which  law  all 
"  persons  there  resident  are  bound  to  submit.     Now,  if  the 
"  plaintiff  cannot  maintain  this  action  under  the  general  Law 
"  of  Nature,  independently  of  any  positive  institution,  then 
**  his  right  of  action  can  be  founded  only  upon  some  right 
"  which  he  has  acquired  by  the  law  of  the  country  where 

"  he  is  domiciled Here  the  plaintiff,  a  British  sub- 

"  ject,  was  resident  in  a  Spanish  colony,  and  perhaps  it  may 
"  be  inferred,  from  what  is  stated  in  the  special  case,  that 
"  by  the  law  of  that  colony  Slavery  was  tolerated.  I  am  of 
"  opinion  that,  according  to  the  principles  of  the  English 
^'  law,  the  right  of  Slaves,  even  in  a  country  where  such 
"  rights  are  recognized  by  law,  must  be  considered  as  founded 
"  not  upon  the  Law  of  Nature,  but  upon  the  particular  law 
"  of  that  country.  And,  supposing  that  the  law  of  England 
"  would  give  a  remedy  for  the  violation  of  such  a  right  by 
*'  one  British  subject  to  another  (both  being  resident  in,  and 
"  bound  to  obey  the  laws  of  that  country),  still  the  right  of 
"  these  Slaves,  being  founded  upon  the  law  of  Spain  as 
*^  applicable  to  the  Floridas,  must  be  co-extensive  with  the 
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"  territories  of  that  State.  I  do  not  mean  to  say,  that  if 
"  the  plaintiff,  having  the  right  to  possess  these  persons  as 
"  his  Slaves  there,  had  taken  them  into  another  place,  where, 
"  by  law.  Slavery  also  prevailed,  his  right  would  not  have 
^'  continued  in  such  a  place,  the  laws  of  both  countries 
"  allowing  a  property  in  slaves.  The  law  of  Slavery  is, 
"  however,  a  law  in  invitum  ;  and  when  a  party  gets  out  of 
^'  the  territory  where  it  prevails,  and  out  of  the  power  of  his 
"  master,  and  gets  under  the  protection  of  another  Power, 
"  without  any  wrongful  act  done  by  the  party  giving  that 
"  protection,  the  right  of  the  master,  which  is  founded 
"  on  the  Municipal  Law  of  the  particular  place  only,  does 
"  not  continue,  and  there  is  no  right  of  action  against  a 
"  party  who  merely  receives  the  Slave  in  that  country, 
"  without  doing  any  wrongful  act." 

And  the  same  learned  judge  further  observed :  "  In  this 
"  case  the  Slaves  belonged  to  the  subject  of  a  foreign  State. 
'^  The  plaintiff,  therefore,  must  recover  here  upon  what  is 
^'  called  the  comitas  inter  cornmunitates ;  but  it  is  a  maxim 
'^  that  cannot  prevail  in  any  cases  where  it  violates  the  law 
'^  of  our  own  country,  the  Law  of  Nature,  or  the  Law  of 
"  God." 

Chief  Justice  Best  expressed  himself,  during  the  trial  of 
the  same  cause,  in  the  following  emphatic  language : — 

"  Slavery  is  a  local  law,  and  therefore,  if  a  man  wishes  to 
"  preserve  his  Slaves,  let  him  attach  them  to  him  by  affection, 
"  or  make  fast  the  bars  of  their  prison,  or  rivet  well  their 
"  chains,  for  the  instant  they  get  beyond  the  limits  where 
"  Slavery  is  recognized  by  the  local  law,  they  have  broken 
"  their  chains,  they  have  escaped  from  their  prison,  and  are 
"  free.  These  men,  when  on  board  an  English  ship,  had  all 
^^  the  rights  belonging  to  Englishmen,  and  were  subject  to 
"  all  their  liabilities.  If  they  had  committed  any  offence, 
"  they  must  have  been  tried  according  to  English  laws.  If 
"  any  injury  had  been  done  to  them  they  would  have  had  a 
"  remedy  by  applying  to  the  laws  of  this  country  for  redress. 
"  I  think  that  Sir  G.  Cockburn  did  all  that  he  lawfully 
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*^  could  do  to  assist  the  plaintiff;  he  permitted  him  to  en- 
^*  deavour  to  persuade  the  Slaves  to  return,  but  he  refused 
"  to  apply  force.  I  think  that  he  might  have  gone  further, 
^^  and  have  said  that  force  should  not  be  used  by  others ;  for 
"  if  any  force  had  been  used  by  the  master  or  any  person  in 
"•  his  assistance,  can  it  be  doubted  that  the  Slaves  might 
"  have  brought  an  action  of  trespass  against  the  persons 
"  using  that  force  ?  Nay,  if  the  Slave,  acting  upon  his 
"newly  recovered  right  of  freedom,  had  determined  to 
"  vindicate  that  right,  originally  the  gift  of  nature ,  and  had 
"  resisted  the  force,  and  his  death  had  ensued  in  the  course 
"  of  such  resistance,  can  there  be  any  doubt  that  every  one 
"  who  had  contributed  to  that  death  would,  accordino^  to  our 
"  laws,  be  guilty  of  murder  ?  That  is  substantially  decided 
"  by  Somersett's  case,  from  which  it  is  clear,  that  such  would 
''  have  been  the  consequence  had  these  slaves  been  in  Eng- 
^^  land  ;  and  so  far  as  this  question  is  concerned,  there  is  no 
"  difference  between  an  English  ship  and  the  soil  of  Eng- 
"  land  ;  for  are  not  those  on  board  an  English  ship  as  much 
"  protected  and  governed  by  the  English  laws  as  if  they 
"  stood  upon  English  land  ?  If  there  be  no  difference  in 
"  this  respect,  Somersett's  case  has  decided  the  present  : 
"  he  was  held  to  be  entitled  to  his  discharge,  and,  con- 
"  sequently,  all  persons  attempting  to  force  him  back  into 
"  Slavery  would  have  been  trespassers,  and  if  death  had 
^^  ensued  in  using  that  force,  would  have  been  guilty  of 
"  murder.  It  has  been  said  that  Sir  Gr.  Cockburn  mig^ht 
"  have  sent  them  back.  He  certainly  loas  not  hound  to 
"  receive  them  into  his  own  ship  in  the  first  instance ;  hut 
'^  having  done  so,  he  could  no  more  have  forced  them  hack 
''  into  Slavery  than  he  could  have  commmitted  them  to  the  deep, 
"  There  may  possibly  be  a  distinction  between  the  situation 
"  of  these  persons  and  that  of  Slaves  coming  from  our  own 
"  islands,  for  we  have  unfortunately  recognized  the  existence 
"  of  Slavery  there,  although  we  have  never  recognized  it  in 
"  our  own  country.  The  plaintiff  does  not  found  his  action 
"  upon  any  violation  of  the  English  laws,  but  he  relies  upon 
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"  the  comity  of  nations,  I  am  of  opinion,  however,  that  he 
"  cannot  maintain  any  action  in  this  country  by  the  comity 
"  of  nations.  Although  the  English  law  has  recognized 
'^  Slavery,  it  has  done  so  within  certain  limits  only ;  and  I 
"  deny  that  in  any  case  an  action  has  been  held  to  be  main- 
"  tainable  in  the  municipal  courts  of  this  country,  founded 
"  upon  a  right  arising  out  of  Slavery. 

"  When  they  got  out  of  the  territory  where  they  became 
"  Slaves  to  the  plaintiff,  and  out  of  his  power  and  control, 
'^  they  were,  by  the  general  Law  of  Nature,  made  free,  un- 
"  less  they  were  Slaves  by  the  particular  law  of  the  place 
"  where  the  defendant  received  them.  They  were  not 
"  Slaves  by  the  law  which  prevailed  on  board  the  British 
"  ship  of  war.  I  am  therefore  of  opinion  that  the  defend- 
*^  ants  are  entitled  to  the  judgment  of  the  Court." 

CCCXII.  This  doctrine,  it  is  right  to  say,  however  agree- 
able to  the  genius,  is  not  peculiar  to  the  free  constitution  of 
Great  Britain. 

In  the  year  1738,  this  generous  maxim  of  French  juris- 
prudence was  put  to  its  severest  test  in  the  case  oi  Jean 
Borcaut,  a  "  negre  Creole,"  which  will  be  found  reported  in 
the  thirteenth  volume  of  the  "  Causes  celebres,"  the  substance 
of  which  was  as  follows  : — When  France  became  possessed 
of  colonies  in  the  West  Indies,  she  shared  the  guilt  of 
Christian  Europe  in  permitting  slavery  in  her  colonies. 
The  first  edict  by  which  it  was  authorized  was  issued  in  1615  ; 
but,  nevertheless,  till  1716  the  slaves  of  French  colonists 
became  free  when  they  touched  the  soil  of  France.  A  royal 
"  ordonnance  "  of  that  date,  the  provisions  of  which  were  ex- 
plained and  confirmed  by  one  issued  in  1738,  permitted, 
under  certain  provisions  ensuring  their  good  treatment  and 
restricting  the  time  of  their  Slavery,  Slaves  from  the  French 
colonies  to  be  brought  by  their  masters  into  France  without 
acquiring  their  freedom.  One  of  the  conditions,  however, 
was,  that  the  master  should  duly  register  at  the  first  port 
the  arrival  of  the  Slave,  the  probable  time  of  his  stay,  &c. 
&c.,  according  to  certain  prescribed  formalities ;  in  any  case 
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where  these  conditions  had  not  been  literally  and  strictly 
fulfilled,  the  ancient  law  of  France  resumed  its  operation. 
There  had  been  some  omission  of  these  prescribed  formalities 
of  registry  in  the  case  of  the  slave  Jean  Borcaut,  who  ac- 
cordingly claimed,  and  after  a  trial  before  "  1' Audience 
"  d'Amiraute  "  obtained,  his  liberty.  In  the  report  of  the 
trial  will  be  found  the  plaidoyers  for  the  negro,  for  the 
Crown,  and  for  the  master ;  and  in  the  speech  of  the  advocate 
for  the  master  there  is  this  remarkable  passage : — 

"  On  ne  connnit  point,  il  est  vrai,  cfesclave  en  France,  et 
'^  quiconque  a  mis  le  pied  dans  ce  Royaume  est  gratifie  de  la 
'^  liherte. 

"  Mais  quelle  est  I'application,  et  quelle  est  la  distinction 
"  du  principe  ? 

"  Le  principe  est  vrai  dans  le  cas  oil  tout  autre  esclave 
"  qu\m  esclave  neyre  arrivera  dans  ce  Royaume. 

"  Par  exemple,  qiCun  etranger,  qu^un  negociant  frangois 
"  arrive  dans  ce  Royaume  avec  des  sauvages  qiCil  pretendra 
'*  etre  ses  esclaves  ;  qv^un  Espagnol,  qu'un  Anglois  vienne  en  ce 
*'  Royaume  avec  des  esclaves  negres  dependans  des  colonies  de 
^'  sa  nation  ;  voila  le  cas  dans  lequel  par  la  hi,  par  le  privilege 
"  de  la  franchise  de  ce  Royaume,  la  chaine  de  Vesclavage  se 
"  brisera,  et  la  liberte  sera  acquise  a  de  pareils  esclaves, 

"  Voila  le  cas  dans  lequel  il  faut  appliquer  I'art.  6  du 
"  Tit.  1,  liv.  i.  des  Instituts  de  Loysel.  Voila  les  cas  ou  il  faut 
"  dire  avec  M.  de  Eene  Chopin,  que  I'entree  dans  la  ville  de 
"  Paris  assure  le  maintien,  et  devient  I'asile  de  la  liberte. 

"  Lutetiam  velut  sacro-sanctam  civitatem  omnibus  prcBbere 
*'  libertatis  atrium  quoddam.  asiliumque  immunitatis  (z). 

Another  instance  may  be  added  of  the  jealousy  with  which 
France  regarded  this  partial  abrogation  of  her  general  law 
in  favour  of  liberty. 

In  1758,  "  Francisque,^''  a  negro  slave  bought  by  his 
master  in  Hindostan,  was  brought  by  him  to  France.  Fran- 
cisque  claimed  his  liberty  :  his  master  contended  that  he  had 

(z)   Causes  ceUhres,  torn.  xiii.  p.  662. 
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carefully  fulfilled  the  formalities  prescribed  by  the  "  Code 
"  noir ;"  it  was  answered  that  this  law  only  affected  African 
and  American  Slaves,  and  could  not  be  extended  to  the  East 
Indies.  The  Slave  obtained  his  liberty  (a).  The  force  of 
these  examples  is  not  weakened  by  the  reflection  that  they 
are  furnished  by  what  was  at  the  time  an  undeniably  despotic 
State.  Such  was  the  law  in  favour  of  liberty,  passed  even  by 
an  absolute  monarchy  during  what  would  now  be  designated 
the  comparatively  dark  ages. 

CCCXIII.  The  same  doctrine  was  maintained  by  Poland 
during  the  period  of  her  existence  as  an  independent  king- 
dom. 

Wicquefort  {b),  in  that  part  of  his  treatise  on  the  func- 
tions of  ambassadors  in  which  he  discusses  the  privileges  of 
their  residence,  tells  the  story  of  a  certain  Pole  who,  having 
left  his  country  and  gone  into  Muscovy,  had  there  sold  him- 
self into  Slavery,  but  afterwards,  being  in  Holland,  he  fled 
to  the  house  of  the  Polish  Ambassador :  "  Les  Moscovites 
"  en  firent  tant  de  bruit,  que  les  estats  de  Hollande,  apres 
*'  avoir  fait  occuper  toutes  les  avenues  de  la  maison,  y  firent 
"  entrer  quelques  officiers  et  soldats  pour  faire  la  recherche 
"  du  fugitif.  lis  n'y  trouverent  personne,  et  cependant  ils 
"  firent  cet  affront  au  ministre  jjublic  du  roy  de  Pologne.  Le 
"  Polonois  n'estoit  point  esclave  ne  du  Czaar ;  et  s'il  I'estoit 
"  devenu  en  allant  demeurer  en  Moscovie,?'/  recouvra  sa  liberie 
"  naturelle  en  mettant  le  pie  dans  un  pais  qui  nenourr  it  point 
"  d'esclaves,  et  ou  on  ne  devroit  point  sqavoir  ce  que  c'est  que 
''  de  servitude  ou  d'^esclavage.  Les  Jurisconsultes  frangois 
"  disent,  que  Pair  de  France  est  si  bon  et  si  benin,  que  des 
"  quhin  esclave  entre  dons  le  Ro'iaume,  mesme  a  la  suite  d^un 
''  ambassadeur^  il  ne  respire  que  liberie,  et  la  recouvre  aussi- 
"  tost:' 

CCCXIV.  The  last  occasion  upon  which  an  international 
question  of  this  kind  was  raised  happened  in  1841. 


(a)  Denisart,  Decisions  nouvelles,  torn,  iii,  p.  406,  tit.  '■  Negre,'  n.  45. 
(6)  L Amhassadeur  et  ses  Fonctions,  par  M.  de  Wicquefort,  t.  i.  p.  418. 
VOL.  1.  F  F 
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A  brig  belonging  to  a  subject  of  the  United  States,  called 
the  Creole,  of  Richmond  in  Virginia,  sailed  on  October 
27,  1841,  with  a  cargo  of  merchandise,  and  one  hundred 
and  thirty-five  slaves,  from  the  Hampton  Roads,  for  New 
Orleans.  During  the  passage,  the  slaves  mentioned  killed 
a  slave-owner,  who  resisted  their  attempt  to  free  themselves, 
wounded  the  captain,  and  compelled  the  rest  of  the  crew  to 
take  the  vessel  into  the  port  of  Nassau  in  New  Providence 
Island,  in  possession  of  the  British  Crown.  On  their  arrival, 
the  American  Consul  requested  that  a  guard  might  be  placed 
to  prevent  the  escape  of  persons  charged  with  a  piratical  act : 
the  request  was  acceded  to.  An  investigation  was  made 
into  the  circumstances  by  two  British  magistrates,  the 
result  of  which  was,  that  nineteen  persons  were  imprisoned 
as  being  connected  with  the  murder,  the  remainder  being 
allowed  to  stay  or  depart  as  they  pleased.  The  British 
authorities  further  refused  to  deliver  up  the  nineteen  until 
they  should  have  received  instructions  to  that  effect  from 
England. 

The  claim  of  the  Government  of  the  N.  A.  United 
States,  that  the  coloured  persons,  as  the  slaves  were  called, 
should  be  restored  to  their  master,  was  not  acceded  to  on  the 
part  of  the  British  Government  (c).  It  would  only  have 
been  necessary  to  cite,  in  answer  to  such  demands,  the 
language  of  Mr.  Justice  Story  :  "  So  the  state  of  Slavery 
"  will  not  be  recognized  in  any  country  ichose  institutions  and 
"  policy  prohibit  Slavery  "  ((f). 

Bodinus,  in  his  first  book,  "  De  Republica  "  {e),  testi- 
fies that  such  had  been  from  early  times  the  law  and 
custom  of  France.  He  illustrates  it  by  two  examples. 
The  first  was  the  case  of  a  Spanish  Ambassador  who 
brought  with  him  a  Slave  in  his  retinue.     The  Slave,  in 

(c)  See  pamphlet  on  the  case  of  The  Creole,  already  referred  to,  and 
opinion  of  the  Law  Lords  in  the  House  of  Lords,  February  1842. 

(d)  Story's  Conflict  of  Laws,  p.  97.     See  also  Mr.   Wheatori's  Treatise 
on  International  Law,  vol.  i.  p.  146,  exception  2. 

(f?)  L.  i.  de  Rep.  p.  41.     Bod.  de  Rep.  libri  sex.    Paris,  1586. 
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spite  of  all  remonstrance,  claimed  and  obtained  his  freedom 
on  entering  the  French  dominions.  In  the  second  instance, 
a  Spanish  merchant  happened  to  touch  at  Toulon  on  his 
way  to  Genoa,  with  a  domestic  Slave  among  his  servants, 
when  ''  hospes,  re  intellecta,  servo  persuasit  ut  ad  libertatem 
"  provocaret ;  "  the  merchant  complained  that  he  had  bona 
fide  purchased  the  slave,  that  he  was  not  bound  by  the  law 
of  France,  that  he  was  not  resident  there,  but  happened 
only  to  touch  at  a  French  port  on  his  passage  to  Genoa, 
and  that  at  least  he  ought  to  be  remunerated  for  the  pur- 
chase-money of  the  slave;  but  he  found  that  his  remon- 
strance was  fruitless,  and  made  a  private  bargain  with  his 
slave  for  the  continuance  of  his  services. 

CCCXV.  The  Constitution  of  the  United  States  re- 
cognized the  relation  of  Master  and  Slave  where  it  existed 
by  the  local  law  of  a  particular  State,  but  the  Convention 
inserted,  at  the  instance  of  the  Southern  States,  the  follow- 
ing clause : —  ^i 

"  No  person  held  to  service  or  labour  in  one  State,  under 
"  the  law  thereof,  escaping  into  another,  shall  in  consequence 
'^  of  any  law  or  regulation  therein  be  discharged  from  such 
"  service  or  labour,  but  shall  be  delivered  up  on  claim  of 
"  the  party  to  whom  such  service  or  labour  may  be  due." 

Subsequent  Acts  were  passed  to  give  effect  to  this  clause, 
and  the  Supreme  Court  held  that  laws  made  by  the  States 
to  prevent  the  arrest  and  recovery  of  fugitive  slaves  were 
unconstitutional  and  void  (/). 

But  the  law  was  regarded  with  increasing  disgust  by  the 
inhabitants  of  the  free-labour  States,  and  in  1858  Mr., 
afterwards  President,  Lincoln  said  ; 

"  I  believe  this  Government  cannot  permanently  endure 
"  half  slave  and  half  free.  I  do  not  expect  the  Union  to  be 
"  dissolved ;  I  do  not  expect  the  house  to  fall ;  but  I  do 
"  expect  that  it  will  cease  to  be  divided.     It  will  become 


(/)  Prigg  v.  Commonwealth  of  Pennsylvania,  16  Peters  Rep.  pp.  539- 
632. 
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"  all  one  thing,  or  all  the  other.  Either  the  opponents  of 
"  slavery  will  arrest  the  further  spread  of  it,  and  place  it 
"  where  the  public  mind  shall  rest  in  the  belief  that  it  is  in 
"  the  course  of  ultimate  extinction,  or  its  advocates  will  push 
*'  it  forward  till  it  shall  become  alike  lawful  in  all  the  States, 
"  old  as  well  as  new.  North  as  well  as  South  "  {g). 

In  1865  the  status  of  Slavery  was  formally  abolished  in 
the  United  States. 

Brazil  and  Cuba  are  now  the  only  Christian  States  in 
which  Slavery  exists  as  a  legal  institution.  In  Brazil  a  law 
has  been  passed  enacting  that  every  child  born  of  slave 
parents  after  September  28,  1871,  shall  be  free;  and  de- 
claring free  from  that  date  all  slaves  belonging  to  the  State 
or  Imperial  household.  The  same  law  provides  an  emanci- 
pation fund,  to  be  annually  applied  to  the  ransom  of  a 
certain  number  of  slaves  owned  by  private  individuals,  and 
their  number  is  rapidly  diminishing.  The  importation  of 
slaves  has  been  forbidden  since  1853. 

Cuba  has  been  of  late  years  in  a  perpetual  state  of  insur- 
rection, but  the  Spanish  Government  have  pledged  them- 
selves to  abolish  slavery  in  the  island  as  soon  as  peace  is 
restored  (Ji). 

CCCXVI.  I  may  now,  therefore,  with  increased  confi- 
dence repeat  the  opinion  expressed  in  the  former  edition  of 
this  work,  that,  on  the  whole,  it  seems  not  unreasonable  to 
hope,  that  before  many  more  years  have  elapsed,  both 
Municipal  and  International  Law  will  be  brought  into 
harmony  with  the  Law  of  Nature ;  and  that,  to  the  question 
of  the  abolition  both  of  Slavery  and  the  Slave  Trade,  the 
emphatic  language  of  Grotius  may  be  applicable — "  humano 
"  generi  placuit  "  (e). 

{y)  The  Neutrality  of  Great  Britain  duriny  the  Ameiican  Civil  War, 
"by  M.  Bernard,  Professor  of  International  Law  at  Oxford,  pp.  24-27. 

{h)  Eneyclop.  Brit.  1877,  iii.  234.  Report  of  Fuyitive  Slave  Commis- 
sion, 1876. 

For  the  Brazilian  Law  of  1871,  see  Hertslefs  Treaties,  xiii.  p.  174.  As 
to  Cuba  and  Porto  Rico,  ibid.  p.  793. 

{i)  L.  ii.  c.  X.  2.  1. 
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CCCXVIa.  On  December  5,  1875,  the  Lords  of  the 
Admiralty  issued  certain  instructions  in  lieu  of  "  certain 
"  previous  instructions  (j)  for  the  guidance  of  the  com- 
*'  manders  of  her  Majesty's  ships  in  reference  to  the  receipt 
"  of  Fugitive  Slaves." 

The  publication  of  these  instructions  caused  a  great  sen- 
sation throughout  the  country.  They  were  construed  as 
generally  curtailing  and,  in  some  respects,  abolishing  the 
protection  of  the  British  flag  hitherto  accorded  to  Fugitive 
Slaves.  The  Government,  in  consequence  of  the  feeling 
excited  against  the  instructions,  issued  a  Commission,  dated 
February  14,  1876,  to  certain  persons,  including  the  author, 
"  to  inquire  into  and  report  upon  the  nature  and  extent  of 
"  such  international  obligations  as  are  applicable  to  ques- 
"  tions  as  to  the  reception  of  Fugitive  Slaves  by  your 
"  Majesty's  ships  in  the  territorial  waters  of  Foreign  States, 
'*  and  into  all  instructions  from  time  to  time  issued  to  the 
"  Commanders  of  your  Majesty's  ships  relative  thereto,  and 
"  whether  any  engagements  into  which  this  country  has  en- 
"  tered  bear  upon  such  questions ;  and  whether,  in  case 
"  such  obligations,  instructions,  or  engagements  shall  ap- 
"  pear  to  be  at  variance  with  the  maintenance  by  your 
"  Majesty's  ships  and  officers,  in  whatever  waters  they  may 
**  be,  of  the  right  of  personal  liberty,  any  and  what  steps 
"  should  be  taken  to  secure  for  them  greater  freedom  of 
"  action  in  this  respect." 

The  Commissioners  inquired  into  the  law  and  practice  of 
foreign  countries  as  well  as  of  England  upon  this  subject. 
They  made  an  elaborate  Report,  dated  May  30,  1876,  at 
the  close  of  which  they  expressed  themselves  as  follows : — 

*'  We  have  now  stated  what  we  believe  will  be  the  best 
''  course  to  promote  the  humane  and  enlightened  policy  which 
"  this  country  has  consistently  pursued,  but  it  will  be  con- 
*'  venient  to  recapitulate  the  purport  of  our  recommendations. 

"  I.  While  on  the  one  hand  naval  officers  should  abstain 

{j)  See  Repo7't  of  the  Commissioners  on  Fugitive  Slaves,  presented  to 
Parliament  1876,  p.  13. 
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"  from  any  active  interference  with  slavery  in  countries  where 
"  it  is  a  legal  institution,  the  commander  of  a  ship  of  war 
"  should  not  be  altogether  prohibited  from  exercising  his  dis- 
"  cretion  as  to  retaining  a  fugitive  slave  on  board  his  vessel, 
"  whether  such  slave  has  come  on  board  clandestinely  or 
"  in  any  other  way. 

"  II.  The  cases  that  present  themselves  to  naval  officers 
*^  vary  so  much  in  character  that  it  would  be  inexpedient, 
'^  even  were  it  possible,  to  lay  down  any  strict  rules  for  their 
"  guidance  under  all  the  different  circumstances  which  may 
"  occur. 

"  III.  Ships  of  the  Royal  navy  should  not  bemade  a  general 
*'  asylum  for  fugitive  slaves ;  and  the  commander  should, 
'^  therefore,  before  retaining  a  slave  on  board,  satisfy  himself 
"  that  there  is  some  sufficient  reason  for  so  doing.  Such 
*^  reason  {ivhere  there  is  no  Treaty  authorizing  the  release  of 
"  the  slave),  consisting  not  only  in  the  desire  of  the  slave  to 
*^  escape  from  slavery,  hut  in  some  circumstance  beyond  this 
'^  desire  (h). 

"  IV.  In  dealing  with  this  question  the  officer  should  be 
"  guided,  before  all  things,  by  considerations  of  humanity. 
"  Whenever,  in  his  judgment,  humanity  requires  that  the 
"  slave  should  be  retained  on  board, — as  in  cases  where  the 
"  slave  has  been,  or  is  in  danger  of  being,  cruelly  used, — the 
**  officer  should  retain  him.  In  other  cases  he  should  do  so 
"  only  where  special  reasons  exist. 

"  V.  When  it  appears  that  the  fugitive  has  been  newly 
*^  reduced  to  slavery,  or  imported  in  violation  of  treaty  en- 
*^  gagements,  or  entitled  to  his  freedom  under  the  special  pro- 
*^  visions  of  a  treaty—as  under  the  Treaty  with  Zanzibar  of 
"  1875,— he  should  always  be  retained. 

"  YI.   If  the  delivery  of  a  fugitive  slave,  whom  the  officer 
"  would  otherwise  have  thought  it  right  to  retain,  be  claimed 
**  on  the  ground  that  he  has  committed  a  criminal  offence,  that 
"  is,  an  offence  for  which  he  would  equally  have  been  punish- 
ed)   Vide  post,  p.  440,  note  m,  as  to  dissent  of  the  author. 
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*^  able  according  to  the  local  law  if  he  had  been  a  free  man, 
'^  the  officer  ought,  before  complying  with  the  request,  to 
"  satisfy  himself  that  the  charge  is  not  merely  a  colourable 
"  pretext  for  procuring  the  restitution  of  the  slave,  and  also 
"  that  the  slave,  if  delivered  up,  will  not  be  treated  with  in- 
*^  humanity. 

"  VII.  Where  a  slave  has  come  on  board  under  such  cir- 
^*  cumstances  as  to  give  his  master  a  right  to  expect  that  he 
^^  will  not  be  harboured  there  against  the  master's  will,  as  in 
'^  the  case  of  slaves  attending  their  masters  on  visits  of  cere- 
*'  mony,  or  entering  a  ship  in  order  to  coal  her,  or  with  pro- 
"  visions  for  sale,  the  slave  should  not  be  retained  unless  his 
**  retention  should  appear  to  be  demanded  by  strong  reasons 
"  of  humanity. 

"  VIII.  In  all  cases  where  the  officer  decides  that  the 
"  fugitive  should  not  be  retained,  he  should  consider  what 
"  course  would  be  most  for  the  interest  of  the  slave  himself: 
^^  whether  to  put  the  slave  on  shore,  or  allow  him  to  go 
"  ashore,  or  deliver  him  over  to  the  nearest  British  Diplo- 
**  matic  or  Consular  officer,  or  to  the  local  authorities.  But 
"  the  officer  should  not  compel  the  slave  to  leave  the  ship 
"  unless  satisfied  that  such  a  measure  would  not  lead  to  any 
*^  ill-treatment  of  him  on  account  of  his  attempt  to  escape. 

"  IX.  Where  facilities  are  available  for  communicating 
''  with  any  of  your  Majesty's  Diplomatic  or  Consular  autho- 
"  rities,  the  officer  should  in  all  cases  without  delay  inform 
"  such  authority  of  the  steps  he  has  taken. 

"  We  hope  that  the  instructions  which  we  have  recom- 
''  mended  to  be  given  to  our  naval  officers  will,  if  carried 
"  into  effect,  tend  to  some  mitigation  of  the  cruelties  of 
"  slavery  which  have  been  brought  to  our  notice. 

"  It  is  obvious  that  the  benefits  to  be  derived  from  these 
''  recommendations  will  depend  to  some  extent  upon  the 
"  degree  to  which  a  similar  policy  may  be  adopted  by  other 
"  nations.  It  is  not  within  the  scope  of  our  duty  to  suggest 
"  the  manner  in  which  this  result  should  be  brought  about, 
"  but  we  regard  it  as  a  matter  of  the  first  importance. 
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''  It  must  be  observed  that  the  reception  of  fugitive  slaves 
"  is  only  a  small  part  of  the  great  problem  of  slavery  which 
"  this  country  earnestly  desires  to  solve,  and  must  be  treated 
"  as  subordinate  to  that  greater  purpose.  For  this  end  the 
^'  British  Government  must,  if  the  evidence  which  we  have 
"  taken  is  to  be  trusted,  enter  into  some  arrangements  with 
"  those  powers  whose  possessions  are  in  the  immediate  neigh- 
"  bourhood  of  the  slave-trading;  districts.  If  the  Red  Sea  is 
"  to  serve  the  purpose  of  the  slave-dealer,  and  the  hoisting  of 
"  the  Turkish  or  Egyptian  flag  is  to  protect  this  traffic,  our 
"  efforts  to  abolish  the  slave  trade  must  be  inefi^ectual.  So 
"  again  in  Portuguese  waters  (l),  we  should  seek  to  obtain  the 
^^  right  of  search  which  under  former  treaties  we  possessed. 
''  It  would  also  be  desirable  to  obtain  some  modification  of 
"  the  treaty  with  Madagascar. 

"  Some  of  these  matters  are  perhaps  beyond  the  strict 
^'  limits  of  the  inquiry  for  which  this  Commission  was  ap- 
"  pointed,  but  the  release  of  a  few  fugitive  slaves  ^vould  have 
"  little  effect  on  slavery  or  the  slave  trade,  unless  measures 
"  were  also  taken  to  block  the  larger  channels  through  which 
'^  the  slave-dealer  can  still  conduct  a  lucrative  trade  in 
"  African  captives. 

"  In  concluding  this  Report  we  must  express  the  great 
"  obligations  under  which  we  are  to  Foreign  Governments, 
"  and  to  your  Majesty's  officers,  both  at  home  and  abroad, 
"  for  the  valuable  assistance  and  information  they  have 
'^  afforded  us  in  our  inquiry. 

"  Somerset.  "  H.  T.  Holland. 

"  A.  E.  CocKBURN.  "  L.  G.  Heath. 

''  Robert  Phillimore  (m).    "  H.  S.  Maine. 

''  Mountague  Bernard.         "  J.  F.  Stephen. 

"  T.  D.  Archibald.  "  H.  C.  Rothery." 

"  Alfred  Hy.  Thestger. 


(/)  A  Treaty  between  this  country  and  Portugal,  making  further  pro- 
vision for  the  suppression  of  the  Slave  Trade  in  East  Africa,  was  signed 
at  Lisbon  in  May  1879.      Vide  supra,  p.  423,  note. 

(m)  "I  agree  with  the  Eeport  except  on  one  point.  I  do  not  approve  of 
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Subsequently  to  this  Report  the  Lords  of  the  Admiralty 
issued  the  following  Circular:  — 

"  Admiralty,  August  \Q,  1876. 
"  Receipt  of  Fugitive  Slaves. 

'*  My  Lords  Commissioners  of  the  Admiralty  are  pleased 
"  to  direct  that  the  following  instructions  shall  be  con- 
"  sidered  as  superseding  all  previous  instructions  issued 
"  for  the  guidance  of  commanding  officers  of  her  Majesty's 
"  ships,  as  to  the  receipt  of  Fugitive  Slaves. 

"  These  instructions  are  to  be  considered  part  of  the 
"  '  General  Slave  Trade  Instructions,'  and  to  be  inserted  at 
"  page  29  of  that  volume,  in  lieu  of  the  Circular  dated 
"  December  5,  1875,  with  the  heading  of  ^  Receipt  of  Fugi- 
'^  tive  Slaves,'  but  they  are  also  intended  for  the  guidance 
"  of  commanding  officers  of  her  Majesty's  ships  generally. 

"1.  In  any  case  in  which  you  have  received  a  fugitive 
"  slave  into  your  ship  and  taken  him  under  the  protection 
"  of  the  British  flag,  whether  within  or  beyond  the  terri- 
*•  torial  waters  of  any  State,  you  will  not  admit  or  entertain 
*'  any  demand  made  upon  you  for  his  surrender  on  the 
*•  ground  of  Slavery. 

"  2.  It  is  not  intended,  nor  is  it  possible,  to  lay  down 
"  any  precise  or  general  rule  as  to  the  cases  in  which  you 
"  ought  to  receive  a  fugitive  slave  on  board  your  ship. 
"  You  are,  as  to  this,  to  be  guided  by  considerations  of 
"  humanity,  and  these  considerations  must  have  full  effect 
"  given  to  them  whether  your  ship  is  on  the  high  seas  or 
"  within  the  territorial  waters  of  a  State  in  which  Slavery 
"  exists ;  but  in  the  latter  case  you  ought,  at  the  same  time, 
''  to  avoid  conduct  which  may  appear  to  be  in  breach  of  in- 
"  ternational  comity  and  good  faith. 

"  3.  If  any  person,  within  territorial  waters,  claims 
"  your  protection  on  the  ground  that  he  is  kept  in  slavery 


the  last  sentence  of  Section  III.  (p.  438)  of  the  Recommendations." — 
Robert  PniLLniOEE.  Sir  George  Campbell  dissented  from  the  Report, 
and  wrote  a  separate  paper. 
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"  contrary  to  Treaties  with  Great  Britain,  you  should  re- 
^'  ceive  him  until  the  truth  of  his  statement  is  examined 
"  into.  This  examination  should  be  made,  if  possible,  after 
"  communication  with  the  nearest  British  Consular  authority, 
'^  and  you  should  be  guided  in  your  subsequent  proceedings 
^^  by  the  result. 

'^  4.  A  special  report  is  to  be  made  of  every  case  of  a 
"  fugitive  slave  received  on  board  your  ship. 
"  By  command  of  their  Lordships, 

''  Yernon  Lushington." 

"  To  all  Commanders-in-Chief,  Captains,  Commanders, 
and  Commanding  Officers  of  Her  Majesty's  Ships 
and  Vessels," 
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CHAPTER  XVIIL 

RIGHT    OF    JURISDICTION    OVER    PERSONS, 

CCCXVII.  We  have  now  to  consider  the  right  incident 
to  a  State  of  absolute  and  uncontrolled  power  of  jurisdiction 
over  all  Persons,  and  over  all  Things,  within  her  territorial 
limits,  and,  as  will  be  seen  in  certain  specific  cases,  without 
them. 

CCCXVIII.  First,  as  to  the  Right  of  Territorial  Juris- 
diction over  Persons :  they  are  either 

1.  Subjects,  or 

2,  Foreigners  commorant  in  the  land. 
CCCXIX.  1.  With  regard  to  the  jurisdiction  and  au- 
thority of  States  over  their  own  proper  subjects,  no  doubt 
can  be  raised;  under  the  term  subject  may  be  included 
both  native  and  naturalized  citizens.  With  respect  to 
native  citizens,  the  right  of  which  we  are  speaking  is  mani- 
festly essential  to  the  independence  of  the  State.  ^'  Sane  " 
(Grotius  observes)  "  ex  quo  civiles  societates  institutse  sunt, 
*^  certum  est  rectoribus  cuj usque  speciale  quoddam  in  suos 
"jus  quaesitum  "  (a). 

The  native  citizens  of  a  State  are  those  born  within  its 
dominions  {h),  even  including,  according  to  the  law  of  Eng- 
land (c),  the  children  of  alien  friends.  So  are  all  those  born 
on  board  the  ships  of  the  navy^  or  within  the  lines  of  the 
army,  or  in  the  house  of  the  Ambassador,  or  of  the  Sove- 


(«)  L.  ii.  c.  XXV.  8. 

(6)   Gunther,  vol.  ii.  p.  261. 

(c)  2  Stephens  (Blackstone's)  Conmientaries  (ed.  1858),  p.  413. 

Calvin's  case,  7  Coke  Hep.  p.  18  a. 
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reign  (d)  if  he  should  happen  to  be  sojourning  in  a  foreign 
country. 

Every  State  has  an  undoubted  claim  upon  the  services  of 
all  its  citizens.  Every  State  has,  strictly  speaking,  a  right  of 
prohibiting  their  egress  from  their  own  country  (^),  a  right 
still  exercised  by  some  of  the  continental  Powers  of  Europe. 
These  rights  are  subject  to  no  control  or  directions  as  to  their 
exercise  from  any  foreign  State. 

CCCXX.  Every  State  has  a  right  of  recalling  {jus  avo- 
candi)  its  citizens  from  foreign  countries  {f\  especially  for 
the  purpose  of  performing  military  services  to  their  own 
country,  unless  they  have  been  with  its  permission  naturalised 
abroad.  Great  difficulty,  however,  necessarily  arises  in  the 
enforcement  of  this  right.  No  foreign  nation  is  bound  to 
publish,  much  less  enforce,  such  a  decree  of  revocation.  No 
foreign  State  can  legally  be  invaded  for  the  purpose  of 
forcibly  taking  away  subjects  commorant  there.  The  high 
seas,  however,  are  not  subject  to  the  jurisdiction  of  any 
State  ;  and  a  question  therefore  arises  whether  the  State 
seeking  its  recalled  subjects  can  search  for  them  in  the 
vessels  of  other  nations  met  with  on  the  high  seas?  This 
question,  answered  in  the  affirmative  by  Great  Britain,  and 
in  the  negative  by  the  United  States  of  North  America,  has 
led  to  very  serious  quarrels  between  the  two  nations  (g) — 
quarrels  which  it  may  be  safely  predicted  will  not  arise 
again  ;  for  I  cannot  think  that  it  would  be  now  contended 


{d)    Vide  post. 

{e)  "  Solet  hie  illiid  qureri,  an  civibiis  de  civitate  ahscedere  liceat, 
yenia  non  impetrata.  Scimiis  populos  esse  ubi  id  con  liceat,  ut  apud 
Moschos :  nee  negamus  talibus  paetis  iniri  posse  aoeietatem  civilem,  et 
mores  vim  pacti  aecipere." — Grot.  1.  ii.  c.  v.  24. 

IVhenfon,  Elem.  torn.  i.  p.  135. 

(/)   GUnther,  vol.  ii.  p.  309. 

Heffter,  s.  59. 

{g)  See  correspondence  between  Mr.  Webster  and  Lord  Ashburton, 
Wheaton's  Hist.  p.  737,  &c. 

Vide  post,  as  to  jurisdiction  over  ships  of  war  and  merchant  vessels  in 
foreign  harbours. 
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that  the  claim  of  Great  Britain  was  founded  upon  Inter- 
national Law.     In  my  opinion  it  was  not. 

CCCXXI.  2.  It  has  been  said  that  these  rules  of  law  {li) 
are  applicable  to  naturalized  as  well  as  native  citizens.  But 
there  is  a  class  which  cannot  be,  strictly  speaking,  included 
under  either  of  these  denominations,  namely,  the  class  of 
those  who  have  ceased  to  reside  in  their  native  country,  and 
have  taken  up  a  permanent  abode  {domicllium  sine  animo 
revertendi)  in  another  (z).  These  are  domiciled  inhabitants ; 
but  they  have  not  put  on  a  new  citizenship  through  some 
formal  mode  enjoined  by  the  law  of  the  new  country. 
They  are  de  facto  though  not  de  jure  citizens  of  the  country 
of  their  domicil  ( j). 

CCCXXII.  It  was  a  great  maxim  of  the  constitutional 
policy  of  ancient  Rome  not  to  allow  her  citizenship  to  be 
shared  with  that  of  any  other  State  {k),  A  different  custom 
prevailed  in  Greece  and  in  other  States ;  but  the  Roman 
citizen  who  accepted  another  citizenship  became  ipso  facto 
disfranchised  of  his  former  rights. 

CCC XXIII.  It  is  sometimes  said  that  a  different  rule  pre- 
vails in  modern  times,  and  that  a  man  can  be  at  one  and  the 
same  time  the  citizen  of  two  States  (/).  In  truth,  however, 
this  must  depend  upon  the  civil  policy  and  domestic  regula- 
tions of  each  State.  But  it  is  true,  as  a  general  proposition, 
that  a  man  can  have  only  one  allegiance  (m).     The  State 

(h)  Story,  Confict  of  Laws,  s.  48,  c.  iii. ;  ih.  s.  540,  c.  xiv. 

Fcelix,  1.  i.  t.  i.  s.  2,  Du  Changement  de  Nationalite. 

Heffter,  s,  58. 

Colquhoun's  Civil  Laiv,  s.  393,  vol.  i.  p.  377  ;  ih.  s.  389,  p.  373. 

Gilnther,  vol.  ii.  p.  267. 

(?)    Vide  post,  vol.  iv.  ch.  iv. 

Vattel,  1.  i.  c.  xix.  s.  211,  &c. 

{j)    Vide  post,  vol.  iv.  ch.  iv.,  for  further  remarks  on  Domicil. 

{k)  Vide  Cicer.  Orat.  pro  Balbo,  passim,  especially  s.  12.  See  Zouche^s 
remarks  thereupon,  p.  2,  s.  ii.  xiii.  De  Jure  Feciali. 

(/)  Heffter  (s.  59)  maintains  this  ground  in  opposition  to  Zouche, 
cited  above. 

Gilnther,  vol.  ii.  p.  325,  Einheimischen. 

(m)  The  law  is  laid  down  with  great  perspicuity  by  Zouche.  Speaking 
of  a  decision  of  the  French   tribunals  on  a  question  of  Domicil,  and 
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may,  as  Russia  has  done,  forbid  her  subjects  to  be  domiciled 
elsewhere,  or  may  permit  it  as  England  has  done ;  but  in 
either  case,  if  a  collision  between  the  two  allegiances,  so  to 
speak,  should  arise,  the  latter  would  be  obliged  to  yield  to 
the  former.  For  instance,  if  the  two  countries  were  at  war, 
the  citizen  who  was  taken  in  arms  on  behalf  of  the  country 
of  his  naturalization  against  the  country  of  his  birth  would, 
unless  such  naturalization  were  authorized  by  the  country  of 
his  birth,  strictly  speaking,  be  guilty  of  treason.  In  these 
times,  probably,  most  States  would  take  into  consideration 
the  length  of  time  during  which  the  new  domicil  had  been 
acquired,  whether  oifences  against  the  original  State  were  to 
be  punished,  or  her  protection  invoked  by  her  long- absent- 
citizen. 

CCCXXIV.  All  strangers  commorant  in  a  land  owe 
obedience,  as  subjects  for  the  time  being  (subditi  temporanei), 
to  the  laws  of  it.  The  limitation  sometimes  incident  to  this 
proposition  will  be  stated  in  a  subsequent  section,  in  which 
the  right  of  protecting  subjects  in  a  foreign  land  is  discussed. 

CCCXXV.  Naturalized  foreigners  are  in  a  very  different 
position  from  merely  commorant  strangers  (w).  It  has  been 
the  policy  of  wise  States,  it  was  especially  the  policy  of 
Rome,  to  open  wide  the  door  for  the  reception  and  naturali- 
zation of  foreigners  (o). 

vindicating  it  from  the  charge  of  private  partiality,  he  says :  "  Fortassis 
vero  id  respexerunt,  quod  quamvis  incolatus  et  Domicilium  in  externo 
regno  sufficiunt  ad  constituendum  aliquem  subdifum  jurisdictioni  et  lyrce- 
standis  munerihus,  ohnoxium  non  tamen  sit  satis  ad  constituendum  Civem, 
ut  eorum  privilegio7'utn  civilimn  sit  particeps  quae  in  regno  natis  com- 
petunt,  nisi  specialis  allectio  supervenerit." — De  Jiidicio  inter  Gentes,  pars 
ii.  s.  ii.  14. 

(w)   Gilnther,  vol.  ii.  pp.  267,  316,  n.  e. 

(o)  "  Illud  vero  sine  uUa  dubitatione  maxime  nostrum  fundavit  impe- 
rium,  et  populi  Romani  nomen  auxit,  quod  princeps  ille,  creator  hujus 
urbis,  Romulus  foedere  Sabino  docuit,  etiam  hostibus  recipiendis  augeri 
banc  rempublicam  oportere :  cujus  auctoritate  et  exemplo  nunquam  est 
intermissa  a  majoribus  nostris  largitio  et  communicatio  civitatis." — Cic. 
pro  L.  Corn.  Balbo.  "  Male  qui  peregrines  urbibus  uti  prohibent,  eosque 
exterminant,  ut  Pennus  apud  patres  nostros,  Papius  nuper." — De  Of. 
1.  m.  c.  xi. 
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Naturalization  is  usually  called  a  change  of  nationality. 
The  naturalized  person  is  supposed,  for  the  purposes  of 
protection  and  allegiance  at  least,  to  be  incorporated  with 
the  naturalizing  country. 

This  proposition  is,  generally  speaking,  sound  ;  but  it 
must  admit  of  one  qualification  similar  to  that  already  men- 
tioned with  respect  to  the  domiciled  subject,  if  the  naturalised 
person  should  have  been  the  original  subject  of  a  country 
which  did  not  allow  him  to  shake  off  his  allegiance  {exuere 
'patriarri).  In  this  event,  if  he  should  find  himself  placed  in 
a  situation — the  breaking  out  of  war,  for  instance — in  which 
his  duties  to  the  country  of  his  birth  and  of  his  adoption  are 
at  variance,  the  former  country  would  not  regard  him  as  a 
lawful  enemy,  but  as  a  rebel ;  nor  could  the  jus  avocandi 
already  spoken  of  be  legally  denied  to  her  by  the  adopting 
or  naturalizing  country,  though  the  enforcement  of  the  right 
could  not  be  claimed.  Banishment  itself  does  not  destroy 
the  original  tie  of  allegiance. 

The  Letter  of  Sir  L.  Jenkins,  from  Nimeguen,  to  Sir 
William  Temple,  at  the  Hague,  contains  the  opinion  of  a 
most  careful,  learned,  and  practical  jurist  upon  this  question  : 

"  My  Lord, 

"  To  the  question  you  were  pleased  to  send  me,  about  the  three 
"  Scotchmen,  and  the  objection  of  the  States  to  your  memorial,  that  after 
*'  a  sentence  of  banishment,  the  allegiance  of  a  subject  is  extinguished  ; 
"  I  have  this  with  submission  to  offer,  that  there  are  several  things  in 
"  the  Practice  of  Nations  (which  is  the  law  in  the  question)  that  make 
'*  it  impossible  for  subjects,  in  my  poor  opinion,  to  renounce  or  divest 
"  themselves  of  the  allegiance  they  were  born  under. 

"  For  instance,  no  subject  of  our  master's  (we'll  put  the  case  at  home) 
''can  by  the  Law  go  out  of  his  dominions  without  his  leave;  nor  is 
"  this  leave,  whether  it  be  expressed  or  by  implication  (as  in  the  case 
"  of  merchants  and  sea-faring  men),  granted,  but  there  is  a  time  always 
"  supposed  for  his  return  ;  I  mean  when  the  King  had  need  of  his 
"  service ;  and  in  the  case  of  every  man  of  quality  it  is  always  prefixed. 
"  Besides  there  is  no  doubt,  and  we  see  it  is  a  frequent  practice  in  Eng- 
"  land,  France,  &c.,  to  call  back  the  subjects  from  foreign  services  and 
''residences  within  a  time  prefixed,  and  that  upon  pain  of  death;  in 
"  which  case,  if  they  return  not,  the  pain  is  well  executed  upon  them 
"  (provided  they  lie  not  under  any  impediment),  if  they  afterwards  fall 
"  into  the  hands  of  their  master  :  and  I  think  the  Court  of  Constable 
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"and  Marshal  in  England  would  be  the  proper   judicature  in   such  a 
"  case. 

"  2.  Though  my  Prince  should  give  his  leave  to  settle  myself,  for 
"  instance,  in  Sweden,  and  that  I  should  purchase  and  have  land  given 
"  me  in  Sweden,  upon  condition,  and  by  the  tenure  of  following  the 
"  king  in  his  wars  ;  if  my  king  should  afterwards  have  a  war  with 
"  Sweden,  that  king  cannot  command  me  to  follow  him  against  my 
"  natural  and  original  master.  The  reason  of  it  is,  he  cannot  command 
"  me  to  expose  myself  more  than  his  own  natural-born  subjects  do  ; 
"■  which  yet  wouid  be  my  case,  if  I  should  appear  with  him  iu  the  field 
"  against  my  Natural  Liege  Lord  ;  into  whose  hands  if  I  should  happen 
"  to  fall  alive,  he  would  have  a  right  to  punish  me  as  a  traitor  and  a 
"  rebel,  and  put  me  to  the  torture  and  ignominy  of  his  laws  at  home, 
"  which  he  cannot  pretend  to  do  when  he  takes  those  that  are  not  his 
"  born  subjects,  nor  inflict  anything  upon  them  but  what  is  agreeable  to 
"  the  permissions  of  war. 

"  3.  Nay,  which  is  more,  in  the  case  of  Reprisals,  if  I  live  in  Siveden, 
"  a  Burgher,  Officer,  or  what  you  please,  and  a  Dane,  for  instance,  hath 
"  Letters  of  Reprisals  against  the  English  nation,  if  my  goods  fall  into 
"  the  Danes  hands,  they  are  lawful  prize,  though  I  be  never  so  much 
"  habituated  in  Sweden ;  unless  it  proves,  that  I  am  so  transplanted 
"  thither  cmnpannis,  that  I  have  neither  goods  nor  expect  them  in  England, 
"  and  have  resolved  never  to  return  thither ;  which  is  an  exception  that 
"  some  learned  men  allow  of,  but  not  all :  these  things  show  that  the 
"  quality  of  a  natural  born  subject  is  tied  with  such  indissoluble  bonds 
"  upon  every  man,  that  he  cannot  untie  all  by  any  means. 

"  I  am,  &c. 

"  L,  Jenkins  "  {p). 

CCCXXVI.  A  change  of  nationality  is  effected  by 
the  operation  of  the  law  upon  the  acts  of  the  individual. 
The  wife  by  her  marriage  acquires  the  nationality  of  her 
husband ;  the  naturalization  of  the  husband  carries  with  it, 
i^so  facto,  that  of  the  wife.  '"  C'est  la  consequence  du  lien 
*'  intime  qui  unit  les  epoux,  consacre  par  toutes  les  legisla- 
"  tions,  et  passe  ainsi  en  principedu  droit  international" (^). 

Upon  the  same  principle,  the  naturalization  of  the  father 
carries  with  it  that  of  his  minor  children ;  and  M.  Fcslix  is 


{p)  Life  of  Jenkins,  vol.  ii.  p.  713. 

Fcelix,  1.  i.  t.  i.  s.  2.  My  obligations  to  this  work  are  very  great,  though 
in  the  present  instance  there  is  a  departure  from  the  division  of  the  sub- 
ject adopted  by  its  erudite  author ;  of  whose  untimely  death,  during  the 
progress  of  the  first  edition  of  this  work,  I  heard  with  sincere  regret. 

{q)  FcbUx,  ib.  s.  40. 
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of  opinion  that  the  naturalization  of  a  widow  has  the  same 
effect  upon  her  minor  children  (?•).  It  is  clear  that  in  neither 
case  are  children,  majors  by  the  law  of  the  land  of  their  birth, 
affected  by  the  act  of  their  parents. 

CCCXXVII.  A  collective  naturalization  of  all  the  in- 
habitants is  effected  when  a  country  or  province  becomes  in- 
corporated in  another  country  by  conquest,  cession,  or  free 
gift  (5).  Under  the  old  law  of  France,  the  Dutch  and  Swiss 
and  other  nations  had,  by  virtue  of  Treaties,  the  rights  of 
natives  (indigenatus)\  and  by  the  Bourbon  Family  Compact 
of  1761,  a  similar  privilege  was  conceded  to  Spanish  subjects. 

CCCXXYIII.  The  laws  oi  France  since  1790  have  con- 
tained a  variety  of  provisions  upon  the  means  of  acquiring 
and  losing  naturalization  {£), 

By  the  law  now  in  force,  a  Frenchman  loses  his  native 
character  by  naturalization,  or  by  accepting  office  without 
the  permission  of  the  State,  in  a  foreign  country,  or  by  so 
establishing  himself  abroad  as  to  evidence  an  intention  of 
never  returning  to  his  country.  He  may,  however,  at  any 
time  recover  his  native  character  by  renouncing  his  foreign 
office  and  domicil,  and  making  due  application  to  the 
State  {u). 

In  the  Austrian  dominions  the  stranger  acquires  rights  of 
citizenship  by  being  employed  as  a  public  functionary.    The 


(r)  F<slix,  1.  i.  t.  i.  s.  41. 

(s)  Giinther,  vol.  ii.  p.  268,  n.  e. 

(t)  FcbUx,  1.  i.  t.  i.  s.  2. 

(w)  Code  civil,  1.  i.  t.  i.  c.  ii.  (^De  la  Privation  des  Droits  civils')  s.  17: 
"  La  qualite  de  Fran9ais  se  perdra  : — 1.  Par  la  naturalisation  acquise  en 
pays  etranger.  2.  Par  I'acceptation,  non  autorisee  par  le  President  de  la 
Republique,  de  fonctious  publiqiies  conferees  par  un  gouvernement  etran- 
ger. 3.  Enfin,  par  tout  etablissement  fait  en  pays  etranger,  sans  esprit  de 
retour. 

*'  Les  etablissements  de  commerce  ne  pourront  jamais  etre  consideres 
comme  ayant  ete  faits  sans  esprit  de  retour. 

"  18.  Le  Fran^ais  qui  aura  perdu  sa  qualite  de  Franpais  pourra  tou- 
jours  la  recouvrer  en  rentraut  en  France  avec  I'autorisation  du  President 
de  la  Republique  et  en  declarant  qu'il  veut  s'y  fixer,  et  qu'il  renonce  h 
toute  distinction  contraire  a  la  loi  fran^aise." 
VOL.  I,  G  G 
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superior  administrative  authorities  have  the  power  of  con- 
ferring these  rights  upon  an  individual  who  has  been  pre- 
viously authorized,  after  ten  years'  residence  within  the 
empire,  to  exercise  a  profession.  Mere  admission  into  the 
military  service  does  not  bring  with  it  naturalization.  Emi- 
gration is  not  permitted  without  the  consent  of  the  proper 
authorities ;  but  the  emigrant  who  has  obtained  permission, 
and  who  quits  the  empire  sine  animo  revertendi,  forfeits  the 
privileges  of  an  Austrian  citizen.  The  wife  of  an  Austrian 
citizen  acquires  citizenship  by  her  marriage. 

In  Prussia  the  stranger  acquires  the  right  of  citizenship  by 
his  nomination  to  a  public  office ;  and  by  a  law  passed  in  1842 
the  superior  administrative  authorities  are  empowered  to 
naturalize  any  stranger  who  satisfies  them  as  to  his  good 
conduct  and  his  means  of  existence.  Certain  exceptions  are 
made  with  regard  to  Jews,  to  subjects  of  another  State  be- 
longing to  the  Germanic  Confederation,  to  minors,  and  to 
persons  incapable  of  disposing  of  themselves.  The  same 
rule  as  in  Austria  applies  to  the  emigrant.  The  wife  of  a 
Prussian  citizen  acquires  citizenship  by  her  marriage  {x). 

In  Bavaria^  by  the  law  of  1818,  the  jura  indigenatus  are 
acquired  in  three  ways  : — 

1.  By  the  marriage  of  a  foreign  woman  with  a  native. 

2.  By  a  domicil  taken  up  by  a  stranger  in  the  kingdom, 
who  at  the  same  time  gives  proof  of  his  freedom  from  per- 
sonal subjection  to  any  foreign  State. 

3.  By  royal  decree. 

The  Bavarian  citizenship  is  also  lost  in  three  ways:  — 

1.  By  the  acquisition,  without  the  special  permission  of 
the  king,  oi  jura  indigenatus  in  another  kingdom. 

2.  By  emigration. 

3.  By  the  marriage  of  a  Bavarian  woman  with  a  stranger. 
In  the  kingdom  of  Wiirtemberg,  a  stranger  must  belong 

to  a  commune  in  order  to  acquire  citizenship,  unless  he  be 
nominated  to  a  public  function.     The  citizenship  is  lost  by 

(i)  Fcelia;  11  t.  i.  s.  2. 
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emigration  authorized  by  the  Government,  or  by  the  ac- 
ceptance of  a  public  office  in  another  State. 

CCCXXIX.  In  the  kingdom  of  the  Netherlands  the 
power  of  conferring  naturalization  rests  with  the  Crown  by 
the  9th  and  10th  articles  of  the  Fundamental  Law  of  1815. 

CCCXXX.  In  Russia,  naturalization  is  effected  by  taking 
an  oath  of  allegiance  to  the  Emperor;  but  naturalised 
strangers  may,  at  any  time,  renounce  their  naturalization 
and  return  to  their  country. 

In  the  United  States  of  North  America,  the  Constitution 
confers  on  Congress  the  power  to  establish  a  uniform  rule  of 
naturalization  (y) ;  and  it  has  been  held  by  the  tribunals  of 
the  highest  authority  in  that  country,  that  the  power  so 
vested  in  Congress  is  exclusive,  and  that  it  cannot  be  exer- 
cised by  any  one  of  the  Federal  States. 

In  1868  the  United  States  passed  an  Act  of  Naturaliza- 
tion, in  which,  among  other  things,  it  was  enacted,  ^^  That 
"  all  naturalized  citizens  of  the  United  States,  while  in 
"  foreign  States,  shall  be  entitled  to  and  shall  receive  pro- 
*^  tection  of  persons  and  property  that  is  accorded  to  native- 
*'  born  citizens  in  like  situations  and  circumstances. 

"  And  whenever  it  shall  be  duly  made  known  to  the  Pre- 
"  sident  that  any  citizen  of  the  United  States  has  been 
"  arrested,  and  is  detained  by  any  foreign  Government  in 
"  contravention  of  the  intent  and  purposes  of  this  Act,  upon 
"  the  alle2:ation  that  naturalization  in  the  United  States 
"  does  not  operate  to  dissolve  his  allegiance  to  his  native 
"  Sovereign,  or  if  any  citizen  shall  have  been  arrested  and 
"  detained,  Avhose  release  upon  demand  shall  have  been  un- 
"  reasonably  delayed  or  refused,  the  President  shall  be  and 

(y)    Vide  supra,  ch.  v.  §  cxix. 

1  Kent,  p.  422,  pt.  ii.  1.  xix.  (5.)  2  Ih.  p.  50,  uniform  rule  of 
naturalisation  established  by  Act  of  1802. 

2  Dallas,  Bep.  370. 

3  Washington  Circuit  Rep,  313. 
2  Wheaton's  Rep.  269. 

5  Wheaton's  Rep.  49. 
2  Kent,  63. 

G  G  2 
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"  hereby  is  empowered  to  suspend  in  part  or  wholly  com- 
''  mercial  relations  with  the  said  Government,  or,  in  case  no 
"  other  remedy  is  available,  order  the  arrest,  and  to  detain 
'^  in  custody,  a?ii/  subject  or  citizen  of  the  said  foreign  Go- 
^^  vernment  who  may  be  found  within  the  jurisdiction  of  the 
'^  United  States,  except  Ambassadors  and  other  public 
"  Ministers,  and  their  domestics  and  domestic  servants,  and 
"  who  has  not  declared  his  intention  to  become  a  citizen 
"  of  the  United  States ;  and  the  President  shall,  without 
*'  delay,  give  information  to  Congress  of  any  such  proceed- 
"  ings  under  this  Act "  {z). 

CCCXXXI.  In  Great  Britain,  the  law  relating  to 
Naturalization  is  governed  by  two  recent  statutes  («),  which 
provide  for  the  status  of  Aliens  in  the  United  Kingdom, 
and  contain  provisions  which  enable,  for  the  first  time,  a 
British  subject  to  renounce  allegiance  to  the  Crown,  and 
also  to  resume  his  British  nationality ;  also  with  respect  to 
the  National  status  of  married  women  and  children.  The 
first  of  these  statutes  also  gives  power  to  the  British  Colonies 
to  legislate  with  respect  to  naturalization,  such  legislation, 
however,  being  subject  to  be  confirmed  or  disallowed  by  the 
Crown. 

It  may  be  well  to  observe  that  a  foreigner  naturalized  in 
a  British  colony  is  generally  entitled  to  the  protection  of  the 


(2)  Ann.  Reg.  1868,  p.  250. 

This  sti-ange  reprisal,  after  the  fashion  of  the  First  Napoleon,  of  seizing 
and  imprisoning  innocent  foreign  subjects,  is  novel  in  modern  public  law. 
It  would  be  equivalent  to  a  declaration  of  war  against  the  State  to  which 
the  subject  belonged.  No  State  has  a  right  to  dissolve  the  relations  of 
native  allegiance  between  a  foreign  subject  and  his  State  without  that 
State's  consent. 

(«)  33  &  34  Vict.  c.  14,  "  An  Act  to  amend  the  law  relating  to  the 
legal  condition  of  Aliens  and  British  Subjects"  (May  12,  1870),  which  was 
preceded  by  the  report  of  a  Royal  Commission ;  and  35  &  36  Vict.  c.  39. 
The  latter  Act  comprises  in  a  schedule  a  convention  between  England 
and  the  United  States  enabling  citizens  of  either  country  who  had  been 
naturalized  in  the  other  to  renounce  theu"  naturalization  by  means  of  the 
prescribed  formalities;  but  the  provisions  were  but  temporary,  and  are 
no  longer  in  force. 
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British  Grovernment  beyond  the  precincts  of  that  colony, 
but  not  if  he  be  at  the  time  of  invoking  such  protection  in 
the  State  in  which  he  was  born. 

CCCXXXII.  A  great  difficulty  has  arisen  with  respect  to 
the  legal  status  oiliberated  Africans,  who  reside  and  trade  and 
acquire  property  in  the  British  territory  at  Sierra  Leone ;  but 
who,  not  being  naturalized  subjects,  frequently  commit  with 
impunity  the  offence  of  buying  and  selling  slaves  without  the 
boundary  of  the  territory.  An  ordinance  passed  the  legis- 
lature of  Sierra  Leone  (June  8, 1852)  '^  to  secure  and  confer 
"  upon  liberated  Africans  the  civil  and  political  rights  of 
"  natural-born  British  subjects; "  but  it  was  disallowed  by  the 
Crown  of  England,  as  it  would  appear,  upon  the  ground  that, 
by  the  instrumentality  of  Treaties  more  amply  worded  with 
the  African  chiefs,  the  provisions  of  the  Stat.  6  &  7  Victoria, 
c.  98,  might  be  made  applicable  to  liberated  Africans,  though 
not  British  subjects,  within  the  Queen's  territories  (6). 

CCCXXXIII.  The  Right  of  Jurisdiction  (c).  Civil  and 
Criminal,  over  all  Persons  and  Things  within  the  territorial 
limits,  which  is  incident  to  a  State  relatively  to  its  own 
subjects  and  their  property,  extends  also,  as  a  general  rule. 


{]))  See  Tapers  relative  to  the  rights  of  liberated  Africans,  and  the  pre- 
vention of  Slave-dealing  at  Sierra  Leone,  laid  before  Parliament,  August 
12,  1853,  p.  30,  &c. 

(c)  ''Ad  gubernationem  popiili  moraliter  necessarium  est,  ut  qui  ei 
vel  ad  tempus  se  admiscent,  quod  fit  iutrando  territorium,  ii  conformes 
se  reddant  ejus  populi  institutis." — Grotius,  1.  ii.  c.  ii.  3.  v.  p.  191. 

"  Pro  subjectis  imperii  habendi  sunt  omnes  qui  intra  terminos  ejusdem 
reperiuutur,  sive  in  perpetuum  sive  in  tempus  commorantur." — Huberus 
de  Corvflictu  Legum,  1.  i.  t.  iv.  s.  ii. 

"  In  regard  to  foreigners  resident  in  a  country,  altbougb  some  jurists 
deny  tlie  rigbt  of  a  nation  generally  to  legislate  for  them,  it  would  seem 
clear  upon  general  principles  tliat  such  a  rigbt  did  exist." — Story,  Con- 
Jlict  of  Laws,  s.  541. 

Wheaton,  Elem,  t.  i.  p.  2,  c.  ii.  pp.  137-8. 

See  Correspondence  betiveen  some  of  the  Continental  Poivers  and  Great 
Britain  respecting  the  Foreign  Refugees  in  \London,  presented  to  both 
Houses  of  Parliament  by  command  of  her  Majesty,  1852. 

De  delictis  Peregrinorum,  eaque  puniendi  rations  (Diss.  Jurid.  Inaug.)  : 
Soman,  Groning.  1823,  p.  33,  &c. 
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to  foreigners  commorant  in  the  land  {d).  This  subject  has  been 
already  touched  upon  under  the  title  of  Right  to  Self- 
Preservation,  and  will  be  again  considered  in  the  chapter 
on  Extradition. 

CCCXXXIV.  With  respect  to  the  administration  of 
Criminal  Law,  it  must  be  remembered  that  every  individual, 
on  entering  a  foreign  territory,  binds  himself  by  a  tacit  con- 
tract to  obey  the  laws  enacted  in  it  for  the  maintenance  of 
the  good  order  and  tranquillity  of  the  realm  (e),  and  it  is 
manifestly  not  only  the  right,  but  the  duty  of  a  State  to 
protect  the  order  and  safety  of  the  society  entrusted  to  its 
charge,  equally  against  the  offences  of  the  foreigner  as  of  the 
native  (/).     This  proposition,  it  should  be  observed,  must 

{d)  The  Peninsular  and  Oriental  Compamj  v.  Shand,  3  Moore  P.  C. 
Rep.  N.  S.  pp.  390-1. 

(e)  "Qiiare  etiamsi  peregrinus  cum  cive  paciscatur,  tenebitur,  illis 
legibus,  quia  qui  in  loco  aliquo  coutrahit,  tanquam  subditus  temporariuSf 
legibus  loci  subjicitur." —  Grotius,  1.  ii.  c,  xi.  5,  2. 

"  Quia  actiones  peregrinorum  quamdiu  in  alieno  territorio  versantur, 
vel  commorantur,  subjacent  legibus  loci  in  quo  sunt,  si  peregrini  in  ter- 
ritorio alieno  delinquunt  juxta  leges  loci  punieudi  sunt." — Wolf,  Jus 
Gent.  s.  301. 

Vattel,  1.  c.  8,  101. 

Rocco,  DelV  Uso  delle  Leggi  delle  Due  Sicilie,  p.  161. 

Martens,  s.  99. 

Kliiher,  s.  Q2. 

Masse,  Le  Droit  comjnerc,  etc. ;  Devoir  des  Etrangers,  t.  ii.  p.  63,  Szfi. 

(/)  Martens,  s.  97. 

Tittman,  Die  Strafrechtspjlege  in  volkerrechtlicher  Rilcksieht,  11  (Dres- 
den, 1817). 

Feuerhach,  Lehrbuch,  31. 

Portalis :  "  Ohaque  Etat  a  le  droit  de  veiUer  a  sa  conservation,  et  e'est 
dans  ce  droit  que  reside  la  souverainete.  Or  comment  un  Etat  pourrait- 
il  se  conserver  et  maintenir,  s'il  existait  dans  son  sein  des  bommes  qui 
pussent  impunement  enfreiudre  sa  police  et  troubler  sa  tranquillite  ?  Le 
pouvoir  souverain  ne  pourrait  remplir  la  fin  pour  laquelle  il  est  6tabli, 
si  des  hommes  strangers  ou  nationaux  etaientindependants  de  ce  pouvoir.  II 
ne  pent  etre  limite,  ni  quant  aux  cboses,  ni  quant  aux  personnes.  II  n'est 
rien  s'il  n'est  tout.  La  qualite  d'etranger  ne  saurait  etre  une  exception 
legitime  pour  celui  qui  s'en  prevaut  contre  la  puissance  publique  qui 
regit  le  pays  dans  lequel  il  reside.  Habiter  le  territoire,  c'est  se  soumettre 
a  la  souverainete." — Code  civ. :  suivi  de  I'expose  des  Motifs,  t.  ii.  p.  12. 

See  Debates  in  House  of  Lords,  February,  1858 ;  Ann.  Reg.,  1858 ; 
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not  be  confounded  with  another,  namely,  the  alleged  right  or 
duty  of  a  State  to  punish  a  citizen  for  an  offence  committed 
without  its  territory, — this  is  a  proposition  of  Municipal,  the 
other  is  one  of  International  Law.  The  strict  rule  of  Public 
Law  undoubtedly  is,  that  a  State  can  only  punish  for  offences 
committed  within  the  limits  of  its  territory ;  this  is,  at  least, 
the  natural  and  regular  consequence  of  the  territorial  prin- 
ciple. 

Nevertheless  it  is  a  pretty  general  maxim  of  European 
Law,  that  offences  committed  against  their  own  country,  by 
citizens  in  a  foreign  country,  are  punishable  by  their  own 
country  when  they  return  within  its  confines.  It  is,  however, 
clearly  within  the  competence  of  the  State,  within  whose 
territories  the  offence  has  been  committed,  to  punish  the 
offender,  and  especially  if  the  offence  has  not  been  of  ?i  public 
character  against  the  foreign  Slate,  but  of  sl  private  character 
against  a  brother  citizen  of  the  offender.  But  in  cases  of  a 
public  character,  a  double  offence  is  committed  :  one  against 
the  State  of  which  the  offender  is  a  subject,  another  against 
the  general  law  of  the  land  within  which  the  offence  is 
devised  and  perpetrated.  There  is  a  maleficior^um  concursus. 
Whether  the  State  of  the  offender  will  punish  him  after  he 
had  been  punished  by  the  State  within  whose  limits  he  com- 
mitted the  offence,  is,  as  indeed  the  whole  question  is,  a 
matter  of  Public  rather  than  of  International  Law  {g). 

The  French  Law,  as  a  general  maxim,  holds  that  penal 
justice  is  confined  within  territorial  limits,  but  with  the 
following  exceptions  (h) : — I.  A  Frenchman  having,  out- 

Conspiracies  against  the  Empei'or  of  the  French ;  et  vide  supra,  p.  277 ; 
Recjina  v.  Keijn,  L.  R.  2  Ex.  D.,  63. 

(</)  H.  A.  M.  van  Asch  van  Wijck,  De  delictis  extra  Regni  territorium 
admissis.  Of.  prcesert.  cap.  i.  s.  4,  cap.  ii.  s.  3,  cap.  iii.  s.  3.  (Utrecht, 
1839.) 

(K)  "  Tout  Fran^ais  qui,  liors  du  territoire  de  la  France,  s'est  rendu 
coupable  d'un  crime  puni  par  la  loi  fran^aise,  pent  etre  poursuivi  et  juge 
en  France.  Tout  Fran^ais  qui,  hors  du  territoire  de  France,  s'est  rendu 
coupable  d'un  fait  qualifi^  d^lit  par  la  loi  fran9aise,  pent  etre  poursuivi  et 
Juge  en  France,  si  le  fait  est  puni  par  la  legislation  du  pays  ou  il  a  6t6 
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side  the  territory  of  France,  committed  an  offence,  for 
which  he  has  not  already  been  finally  tried,  is  liable  to 
prosecution  on  his  return  to  France — if  such  offence  be  a 
*'  crime  "  as  defined  by  French  Law ;  or,  if  it  be  a  "  delit " 
as  so  defined,  and  also  an  ofTence  punishable  by  the  laws  of 
the  country  where  it  was  committed.  II.  A  foreigner, 
and  equally  a  Frenchman,  who  outside  the  territory  of 
France  has  been  guilty  of  a  crime  against  the  safety  of  that 
State,  or  of  counterfeiting  its  Great  Seal,  coinage,  or  national 
paper  money,  is  liable  to  prosecution  either  on  being  arrested 
in  France,  or  if  the  Government  obtain  his  extradition. 

In  the  United  States  of  North  America,  and  in  the  British 
dominions,  the  rule  of  confining  penal  justice  to  the  terri- 
tory in  which  the  offence  has  been  committed  (i)  has  been 
most  rigidly  adhered  to.  But  the  latter  country  has  so  far 
relaxed  the  severity  of  her  adherence  to  this  strict  rule  of 
International  Law  as  to  allow  crimes  of  murder  and  man- 


commis.  Toute  fois  qu'il  s'agisse  d'un  crime  ou  d'un  delit,  aucuue 
poursuite  n'a  lieu  si  I'inculpd  prouve  qu'il  a  ete  juge  definitivement  a 
I'dtranger.  En  cas  de  delit  commis  contra  un  particulier  fran§ais  ou 
etranger,  la  poursuite  ne  pent  etre  intentee  qu'a  la  requete  du  ministere 
public ;  elle  doit  etre  precedee  d'une  plainte  de  la  partie  ofFensee  ou  d'une 
denonciation  ofRcielle  a  I'autorite  fran false  par  I'autorite  du  pays  ou  le 
delit  a  6t6  commis.  Aucune  poursuite  n'a  lieu  avant  le  retour  de  I'inculp^ 
en  France,  si  ce  n'est  pour  les  crimes  enonc6s  en  I'article  7  ci-apres. 

"  7.  Tout  etranger  qui,  hors  du  territoire  de  la  France,  se  sera  rendu 
coupable,  soit  comme  autear,  soit  comme  complice,  d'un  crime  attentatoire 
^  la  surete  de  I'Etat,  ou  de  contrefafon  du  sceau  de  I'Etat,  de  monnaies 
nationales  ayant  cours,  de  papiers  nationaux,  de  billets  de  banque  autorises 
par  la  loi,  pourra  etre  poursuivi  et  juge  d'apres  les  dispositions  des  lois 
fran^aises,  s'il  est  arrete  en  France  ou  si  le  Gouvernement  obtient  son  ex- 
tradition."— French  Code.  Code  dHnstruction  crimiiielle.  Dispositions 
preliminaires. 

"  L'infraction  que  les  lois  punissent  de  peines  de  police  est  un  contra- 
vention. L'infraction  que  les  lois  punissent  de  peines  correctionelles  est 
un  delit.  L'infraction  que  les  lois  punissent  d'une  peine  afflictive  ou  in- 
famante  est  un  crime." — Code  penal.     DisjJositions  p)reliminaires. 

{i)  "  Delicta  puniuntur  juxta  mores  loci  commissi  delicti,  et  non  loci 
ubi  de  crimine  cognoscitur." — Bartolus,  ad  \jinal.  lex  saccularii  citat.  oh. 
in  I.  I.,  cunctos  populos ;  C.  de  summo  trinit.  in  I.  questionem;  and  Hem'y 
on  Fm'eign  Law,  p.  47. 
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slaughter  committed  out  of  England,  when  the  offender  is  a 
subject  of  the  British  Crown,  to  be  tried  in  England  {J). 
All  indictable  offences  committed  within  the  Admiralty 


{j)  The  former  statutes  relating  to  offences  committed  by  British  sub- 
jects in  foreign  States  were : — 

38  Hen.  VIII.  c.  23,  repealed  by  9  Geo.  IV.  c.  31,  ss.  7,  8  ;  the  latter 
section  applied  to  cases  where  the  death,  or  the  cause  of  the  death  only, 
happened  in  England. 

Oases  under  33  Henry  VIII.  c.  23  : 

Governor  WaWs  case,  28  State  Trials,  p.  51,  a.d,  1802. 
Rex  V.  Depardo,  1   Taunton  Rep,  p.  26 ;  Russell  and  Ryan,  Croion 
Cases  Reserved,  p.  134,  A.D.  1807.     Offender  Depardo  discharged 
because  he  was  a  foreigner. 
Rex  V.  Sawyer,  Russell  and  R.  p.  294,  a.d.  1815. 

Oases  under  9  Geo.  IV.  c.  31 : 

Rex  V.  Helsham,  4  Carrington  and  Payne  Rep.  p.  294. 
Rex  V.  M.  A.  de  Mattos,  7  Carrington  and  Payne,  p.  458. 

See  remarks  of  Solicitor-General  as  to  preceding  case,  and  Mr.  Justice 
Vaughan's  charge  to  the  jury. 

In  Regina  v.  Leiois  (5  Weekly  Reporter,  p.  672),  the  prisoner  and 
deceased  being  foreigners,  the  latter  died  at  Liverpool  from  injuries 
inflicted  by  the  prisoner  on  board  a  foreign  ship  on  the  high  seas.  Held 
that  the  prisoner  had  committed  no  offence  cognizable  by  the  law  of  this 
country. 

See  7  Cox's  Criminal  Law  Cases,  p.  277  ;  2  Dearsly  ^-  Bell  Rep.  p.  182. 
The  Act  of  9  Geo.  IV.  c.  31  has  been  repealed  by  24  &  25  Vict.  c.  95, 
and  it  is  now  enacted  by  the  9th  section  of  24  &  25  Vict.  c.  100,  as 
follows . — 

"  Where  any  murder  or  manslaughter  shall  be  committed  on  land  out 
of  the  United  Kingdom,  whether  within  the  Queen's  dominions  or  with- 
out, and  whether  the  person  killed  were  a  subject  of  her  Majesty  or  not, 
every  offence  committed  by  any  subject  of  her  Majesty  in  respect  of  any 
such  case,  whether  the  same  shall  amount  to  the  offence  of  murder  or  of 
manslaughter,  or  of  being  accessory  to  murder  or  manslaughter,  may  be 
dealt  with,  inquired  of,  tried,  determined,  and  punished  in  any  county  or 
place  in  England  or  Ireland  in  which  such  person  shall  be  apprehended 
or  be  in  custody,  in  the  same  manner  in  all  respects  as  if  such  offence 
had  been  actually  committed  in  that  county  or  place:  provided,  that 
nothing  herein  contained  shall  prevent  any  person  from  being  tried  in  any 
place  out  of  England  or  Ireland  for  any  murder  or  manslaughter  com- 
mitted out  of  England  or  Ireland,  in  the  same  manner  as  such  person 
might  have  been  tried  before  the  passing  of  this  Act." 

This  section,  it  may  be  remarked,  applies  only  to  crimes  committed  on 
land. 

See  Russell  on  Crimes^  book  i.  ch.  1.  (vol.  i.  p.  10  in  edition  of  1877.) 
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Jurisdiction,  that  is,  on  the  high  seas,  are  offences  of  the  same 
nature,  and  liable  to  the  same  punishment,  as  if  they  had 
been  committed  on  land  (k).  These  Statutes  were  necessary 
because,  by  the  Common  Law,  the  grand  jury  are  sworn  to  in- 
quire only  for  the  body  of  the  county,  and  cannot,  without  the 
help  of  an  Act  of  Parliament,  inquire  of  a  fact  done  out  of 
that  county  for  which  they  are  sworn  (/). 

CCCXXXV.  The  exercise  of  Civil  Jurisdiction  over 
foreigners  will  be  chiefly  considered  in  Volume  IV.  of  this 
work. 

It  will  be  sufficient  to  remark  here  that  the  Kight  of 
Jurisdiction  and  authority  over  a  merely  commor  ant  foreigner, 
though  he  be  subditus  temporarius,  does  not  extend  to  com- 
pelling him  to  render  civil  or  military  services ;  or  to  the 
power  of  trying  or  punishing  a  foreigner  for  an  offence  com- 
mitted in  a  foreign  land.  This  remark  applies  even  where  the 
offence  has  been  committed  against  the  State  in  which  the 
foreign  offender  is  now  commorant ;  and  much  more  forcibly 
against  an  extravagant  pretension  sometimes  put  forth,  to 
the  effect  that  the  general  powers  of  a  State  extend  to 
punish  all  wrong-doers  wheresoever  the  wrong  may  have  been 
done  {m).  So  long  as  there  are  different  States  with  different 
laws,  no  single  State  can  have  a  right  to  punish,  by  its  own 
laws,  citizens  of  another  State,  for  offences  committed  in 
places  over  which  it  has  no  jurisdiction ;  or  to  punish 
according  to  what  it  may  conceive  to  be  the  law  of  the  place 
where  the  offence  was  committed. 

{k)  Statutes  relating  to  oiFences  on  the  Mgli  seas,  or  in  slavers,  &c. : — 
15  Rich.  II.  c.  3  ;  28  Hen.  VIII.  c.  15,  s.  1 ;  46  Geo.  III.  c.  54  ;  9  Geo. 
IV.  c.  31,  s.  32,  repealed  by  24  &  25  Vict.  c.  95 ;  4  &  5  W.  IV.  c.  36, 
s.  22 ;  7  &  8  Vict.  c.  2,  ss.  1,  2,  3  &  4 ;  36  &  37  Vict.  c.  88,  ss.  5,  26 ; 
41  &  42  Vict.  c.  67,  s.  6. 

Statutes  relating  to  oifences  committed  out  of  England,  in  particular 
places:— 57  Geo.  UI.  c.  53;  6  &  7  Vict.  c.  94  ;  39  &  40  Vict.  c.  46; 
41  &  42  Vict.  c.  67. 

See  also  Reg.  v.  Keijn,  L.  R.  2.  Ex.  D.  63,  and  the  Act  41  &  42  Vict. 
c.  73,  passed  in  consequence  of  the  decision  in  that  case,  supra,  p.  277. 

(I)  Stephen's  Blachstone,  vol.  iv.  bk.  vi.  ch.  18,  p.  424  (Ed.  1858). 

(m)  Lord  Stowell,  speaking  of  slavery,  says  that  it  has  been  suggested 
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This  assumed  Jurisdiction  is  doubly  reprehensible: — First, 
as  being  usurpation  of  the  Rights  of  another  State ;  and, 
secondly,  as  being  a  violation  of  what  Heffter  justly  calls  a 
ruling  maxim  {herrschende  Grundsatz)  of  all  constitutional 
States, — that  no  man  can  be  withdrawn  from  the  tribunal  to 
which  he  is  naturally  and  legally  subject,  and  compelled  to 
plead  before  another  {n). 

to  the  Court  "  that  this  trade,  if  not  the  crime  of  Piracy,  is  nevertheless 
crime,  and  that  every  nation,  indeed  every  individual,  has  not  only  a 
right,  but  a  duty,  to  prevent  in  every  place  the  commission  of  crime.  It 
is  a  sphere  of  duty  (he  adds)  sufficiently  large  that  is  thus  opened  out 
to  communities  and  their  members." — The  Le  Louis,  2  Doclson  Adm. 
Rep.  p.  248. 

{n)  Heffter,  s.  86,  n. 
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CHAPTER  XIX. 

EXCEPTIONS    TO    THE    TERRITORIAL    RIGHT    OF    JURIS- 
DICTION. 

CCCXXXVI.  We  have  now  to  consider  certain  excep- 
tions to  the  sound  and  important  rule  laid  down  in  the  last 
chapter,  which  is  built  upon  the  maxim  of  the  Koman  Law, 
^^  extra  territorium  jus  dicenti  impune  non  paretur''''  (^a). 

The  First  class  of  exceptions  to  this  rule  is  founded  upon 
long  usage  and  the  reason  of  the  thing,  and  relates  princi- 
pally to  the  status  of  Christians  in  Infidel  countries. 

So  early,  indeed,  as  the  sixth  century,  a  derogation  from 
the  rule  of  European  International  Law  began  to  develop 
itself. 

After  the  fall  of  the  Eastern  Empire,  the  Code  of  the 
Visigoths,  not  the  least  remarkable  monument  of  the  Middle 
Ages,  conceded  to  foreign  merchants  the  privilege  of  being 
tried  by  judges  selected  from  among  their  own  country- 
men (b).  But  after  the  Ottoman  Power  became  established 
in  Europe,  Christian  nations  trading  with  the  territories 
subject  to  that  Power,  obtained  from  it,  at  different  periods, 

(a)  Dig.  ii.  t.  1,  20. 

(6)  Miltitz,  Manuel  des  Consuls,  i.  1.  i.  cli.  iv.  s.  2,  p.  161, 1.  ii.  ch.  i. 
s.  1,  p.  4,  n.  2. 

"Dum  transmarini  negotiatores  inter  se  causam  haberent  nuUus  de 
sedibus  uostris  eos  audire  praesumat,  nisi  tantummodo  suis  legibus  audi- 
antiir  apud  telo7iarios  siios."  These  Telonarii  were  in  fact  Pr(Btores 
Peregrini. 

Montesquieu,  Esp.  des  Lois,  1.  xxi.  ch.  19. 

Atnasis  (579  b.  c.)  is  said  to  have  permitted  the  Greeks  established  at 
Naucratis  in  Egypt  to  choose  magistrates  from  their  own  nation  for  the 
decision  of  disputes  among  themselves  {Herod,  ii.  179). 
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a  concession  of  exclusive  authority  over  their  own  subjects, 
nearly  identical  with  that  which  the  Christian  jus  com- 
mune (c)  had  conceded  to  foreign  ships  of  war  in  their  ports. 

The  vital  and  ineradicable  differences  {d)  which  must 
always  separate  the  Christian  from  the  Mohammedan  or  In- 
fidel, the  immiscible  character  which  their  religion  impresses 
upon  their  social  habits,  moral  sentiments,  and  political  in- 
stitutions, necessitated  a  departure  from  the  strict  rule  of 
Territorial  Jurisdiction,  in  the  case  of  Christians  who  founded 
commercial  establishments  in  Ottoman  or  Infidel  dominions. 

With  reference  to  this  subject,  however,  it  was  observed 
by  their  Lordships  of  the  Privy  Council  that,  "  though 
"  the  Ottoman  Porte  could  give,  and  has  given,  to  the 
"  Christian  Powers  of  Europe  authority  to  administer 
"justice  to  their  own  subjects  according  to  their  own  laws, 
"  it  neither  has  professed  to  give,  nor  could  give,  to  one  such 
"  Power  any  Jurisdiction  over  the  subjects  of  another  Power. 
"  But  it  has  left  those  Powers  at  liberty  to  deal  with  each 
"  other  as  they  may  think  fit,  and  if  the  subjects  of  one 
"  country  desire  to  resort  to  the  tribunals  of  another,  there 
"  can  be  no  objection  to  their  doing  so,  with  the  consent  of 
"  their  own  Sovereign,  and  that  of  the  Sovereign  to  whose 
"  tribunals  they  resort. 

"  There  is  no  compulsory  power  in  an  English  Court  in 
"  Turkey  over  any  but  English  subjects ;  but  a  Russian  or 
"  any  other  foreigner  may,  if  he  pleases,  voluntarily  resort 
''to  it  with  the  consent  of  his  Sovereign,  and  thereby  submit 
"  himself  to  its  jurisdiction  "  (e). 


(c)  See  this  phrase  frequently  in  the  letters  of  Sir  L.  Jenkins,  which 
contain  responsa  upon  questions  of  Public  and  International  Law. — Life, 
vol.  ii.  pp.  719-20. 

{d)    Vide  supra,  p.  87. 

Vide  post,  vol.  ii.  part  vii.  ch.  6.    "  Consuls  in  the  Levant — in  China." 

(e)   The  Laconia,  2  Moore,  P.  C.  Rep.  N.  S.  p.  185  (1864). 

The  peculiar  character  of  the  British  settlement  in  India,  as  distin- 
guished from  the  ordinary  case  of  the  occupation  of  a  barbarous  country 
by  Europeans,  is  clearly  stated  in  the  following  judgment  of  the  same 
tribunal : — "  Where  Englishmen  establish  themselves  in  an  uninhabited 
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CCCXXXVII.  France,  as  early  as  the  begmning  of  the 
sixteenth  century,  stipulated  that  her  subjects  throughout 
those  districts,  generally  known  as  the  Echelles  du  Levant^ 
should  be  Qx.Q\.VL^i\e[y  justiciable  in  criminal  and  civil  matters 
before  their  own  tribunals,  and  according  to  their  own 
laws  (/) ;  and  this  privilege  has  been  continued  by  a  series 
of  subsequent  capitulations  or  diplomas  of  concession. 


or  barbarous  country,  they  carry  witb  them  not  only  tlie  laws,  but  the 
sovereignty  of  their  own  State ;  and  those  who  live  amongst  them,  and 
become  members  of  their  community,  become  also  partakers  of,  and  sub- 
ject to,  the  same  laws. 

"But  this  was  not  the  nature  of  the  first  settlement  made  in  India — it 
was  a  settlement  made  by  a  few  foreigners  for  the  purpose  of  trade  in  a 
very  populous  and  highly  civilized  country,  under  the  government  of  a 
powerful  Mahometan  ruler,  with  whose  sovereignty  the  English  Grown 
never  attempted  nor  pretended  to  interfere  for  some  centuries  afterwards. 

"  If  the  settlement  had  been  made  in  a  Christian  country  of  Europe, 
the  settlers  would  have  become  subject  to  the  laws  of  the  country  in 
which  they  settled.  It  is  true  that  in  India  they  retained  their  own  laws 
for  their  own  government  within  the  factories  which  they  were  permitted 
by  the  riding  powers  of  India  to  establish ;  but  this  was  not  on  the 
groimd  of  general  international  law,  or  because  the  Grown  of  England  or 
the  laws  of  England  had  any  proper  authority  in  India,  but  upon  the 
principles  explained  by  Lord  Stowell  in  a  very  celebrated  and  beautiful 
passage  in  the  case  of  The  Indian  Chief  (3  Roh.  Adm.  Rep.  p.  28). 

"  The  laws  and  usages  of  Eastern  countries,  where  Ghristianity  does 
not  prevail,  are  so  at  variance  with  all  the  principles,  feelings,  and  habits 
of  European  Ghristians,  that  they  have  usually  been  allowed  by  the  in- 
dulgence or  weakness  of  the  potentates  of  those  countries  to  retain  the 
use  of  their  own  laws,  and  their  factories  have  for  many  purposes  been 
treated  as  part  of  the  territory  of  the  sovereign  from  whose  dominions 
they  come.  But  the  permission  to  use  their  own  laws  by  European 
settlers  does  not  extend  those  laws  to  natives  within  the  same  limits, 
who  remain  to  all  intents  and  purposes  subjects  of  their  own  sovereign, 
and  to  whom  European  laws  and  usages  are  as  little  suited  as  the  laws 
of  the  Mahometans  and  Hindoos  are  suited  to  Europeans.  These  prin- 
ciples a]'e  too  clear  to  require  any  authority  to  support  them,  but  they 
are  recognized  in  the  judgment  to  which  we  have  above  referred." 

Adv.- Gen.  of  Bengal  v.  R.  S.  Bossee,  2  Moore,  P.  C.  Rej).  N.  S.  pp. 
59,  60  (1863). 

See  also  Bent  v.  Smith  L.  R.  4  Q.  B.  414  (1869).  Messina  v.  Retro- 
cocchino  L.  R.  4  P.  C.  p.  144  (1872). 

(/)  Ortolan,  Dipl.  de  la  Mer,  t.  i.  pp.  311-14. 
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CCCXXXVIII.  The  concessions  by  the  Porte  to  the 
British  Crown  {g)  began  in  the  reign  of  Queen  Elizabeth. 
A  Treaty  in  1675  (Art.  18)  recited  that  British  enjoyed  the 
same  privilege  as  French,  Venetian,  and  other  subjects. 
Orders  of  Council  Qi)  and  Acts  of  Parliament  (z)  have,  at 
different  times,  prescribed  the  manner  in  which  the  Crown 
shall  exercise  this  jurisdiction. 

The  Foreign  Jurisdiction  Act,  1843  (6  &  ?  Vict.  c.  94) 
enables  her  Majesty  to  exercise  any  power  or  jurisdiction 
which  she  now  has,  or  hereafter  may  have,  within  any 
country  out  of  her  dominions,  in  the  same  manner  as  if  she 
had  acquired  such  power  and  jurisdiction  by  the  cession  or 
conquest  of  territory.  The  legislation  on  this  subject  has 
been  continued  by  a  series  of  statutes,  the  latest  of  which 
is  the  Foreign  Jurisdiction  Act,  1878  (41  &  42  Vict. 
c.  67). 

Generally  ( j),  it  may  be  said,  that  the  Consuls  of  Christian 
Powers  residing  in  Turkey,  and  the  Mohammedan  countries 
of  the  Levant,  exercise  an  exclusive  criminal  and  civil 
jurisdiction  over  their  fellow-countrymen.  The  criminal 
Jurisdiction  is  usually  limited  to  the  infliction  of  a  pecu- 
niary fine ;  in  graver  cases,  the  Consul  exercises  the  func- 
tions of  a  juge  dHnstruction^  collecting  evidences  of  the 
crimes,  and  transmitting  them  to  the  tribunals  of  their  own 
country  {K). 

CCCXXXVIIIa.— The  peculiar  rights  of  the  subjects 
of  Christian  Powers  in  the  Ottoman  dominions  are  founded 
not  only  upon  Treaties  between  separate  Christian  States 
and  the  Porte,  but  upon  what  are  called  the  Capitulations, 

"  The  so-called  Capitulations  and  Articles  of  Peace  be- 


{g)  Miltitz,  t.  ii.  779,  &c.  (1.  iii.  c.  1,  s.  v.  par.  29). 

{h)  Hertslefs  Treaties,  vol.  vi.,  Orders  in  1830,  1839,  1843. 

{i)  6  &  7  Wm.  IV.  c.  78;  6  &  7  Vict.  c.  94  j  28  &  29  Vict.  c.  116; 
29  &  30  Vict.  c.  87  ;  38  &  39  Vict.  c.  85  ;  41  &  42  Vict.  c.  Q7. 

(j)    Wheaton,  Mem.  i.  136. 

{k)  The  laborious  and  valuable  work  of  Miltitz,  cited  above,  contains 
a  mine  of  historical  information  upon  this  subject. 


464  INTERNATIONAL   LAW. 

"  tween  Great  Britain  and  the  Ottoman  Porte  date  back  to 
"  a  very  early  period  ;  but  they  have  been  augmented  and 
"  altered  at  different  times,  and  bear  the  date  of  1675. 
"  They  were  confirmed  by  the  Treaty  of  Peace  concluded 
"at  the  Dardanelles  on  January  5,  1809;  by  the  Conven- 
"  tion  of  August  16,  1838  ;  and  by  Article  I.  of  the  Treaty 
"of  April  29,  1861,  with  the  exception  of  those  clauses 
"  which  it  was  declared  to  be  the  object  of  those  Treaties  to 
"  modify  "(Z). 

These  Treaties  and  Capitulations  are  carried  into  effect, 
so  far  as  England  is  concerned,  by  means  of  Orders  in 
Council,  and  the  establishment  of  Consular  Courts  in  the 
Ottoman  dominions  and  in  Heathen  civilized  countries.  It  is 
to  be  observed  that  latterly  Egypt  has  been  practically 
treated  as  an  independent  State  with  respect  to  this  anoma- 
lous jurisdiction ;  and  that  special  agreements  on  the  sub- 
ject have  been  made  with  her. 

The  Orders  in  Council  for  the  regulation  of  Consular 
jurisdiction  in  the  dominions  of  the  Sublime  Ottoman  Porte 
are  dated  December  12, 1873  ;  July  7,  1874 ;  May  13,  1875  ; 
October  26,  1875  ;  February  5,  1876  (m).  By  these  Orders 
in  Council  a  Supreme  Consular  Court  is  established  at  Con- 
stantinople, and  Provincial  Consular  Courts  are  created, 
with  rules  for  the  exercise  of  Civil  and  Criminal  Juris- 
diction. 

CCCXXXVIIIb.  With  respect  to  Egypt,  by  an  Order 
in  Council  of  February  5,  1876,  it  is  provided  as  follows  : — 

"  Whereas  her  Majesty  the  Queen  has  power  and  juris- 
"  diction  within  that  part  of  the  dominions  of  the  Sublime 
"  Ottoman  Porte  called  Egypt : 

"  And  whereas,  with  the  concurrence  of  her  Majesty, 
"  Egyptian  Courts  have  been  or  are  about  to  be  established 
"  as  follows ;  (namely,)  three  Courts  of  First  Instance  at 


(/)  Hertslet's  Treaties  hetioecn  Turkey  and  Great  Britain  (1875). 
{vi)  London :  Harrison  &  Sons,  printers  to  ber  Majesty,  St.  Martin's 
Lane. 
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"  Alexandria,  Cairo,  and  Zagazig,  and  a  Court  of  Appeal 
"  at  Alexandria : 

"  Now,  therefore,  her  Majesty,  by  virtue  and  in  exercise 
''  of  the  powers  in  this  behalf  by  the  Foreign  Jurisdiction 
"  Acts,  1843  to  1875,  or  otherwise  in  her  vested,  is  pleased, 
"  by  and  with  the  advice  of  her  Privy  Council,  to  order, 
"  and  it  is  hereby  ordered,  as  follows : — 

"  As  regards  all  such  matters  and  cases  as  arise  after  the 
"  time  when  the  Egyptian  Courts  aforesaid  begin  to  sit  and 
"  act  judicially,  and  as  come  within  the  jurisdiction  of  those 
"  Courts,  the  operation  of  the  Order  of  her  Majesty  the 
"  Queen  in  Council  for  the  regulation  of  Consular  jurisdic- 
^'  tion  in  the  dominions  of  the  Sublime  Ottoman  Porte  made 
"  at  Windsor  December  12,  1873,  and  of  every  Order 
"  amending  the  same,  shall  be  and  the  same  is  hereby  sus- 
"  pended,  until  it  shall  seem  fit  to  her  Majesty  the  Queen, 
"  by  and  with  the  advice  of  her  Privy  Council,  to  other- 
*'  wise  order." 

''  The  Queen  by  this  Order  in  Council "  (says  Mr.  Free- 
land)  '^  after  referring  to  the  three  Courts  of  First  Instance  at 
"  Alexandria,  Cairo,  and  Zagazig,  and  the  Court  of  Appeal 
"  at  Alexandria,  which  had  been  or  were  about  to  be  estab- 
"  lished,  suspended,  by  virtue  of  the  powers  vested  in  her 
"  by  the  Foreign  Jurisdiction  Acts,  1843  to  1875,  the  opera- 
"  tion  of  a  previous  Order  regulating  Consular  jurisdiction 
"  in  the  dominions  of  the  Sublime  Ottoman  Porte,  so  far  as 
^^  regarded  all  such  matters  and  cases  as  should  arise  after 
"  the  time  when  the  Egyptian  Courts  should  begin  to  sit 
"  and  act  judicially  and  as  should  come  within  the  juris- 
"  diction  of  those  Courts.  The  other  countries  parties  to 
"  the  new  system  have  acted,  mutatis  mutandis y  in  a  similar 
"  manner. 

"  Thus,  then,  one  main  point  has  been  gained.  That 
*^  main  point  is :  the  application  by  a  single  jurisdiction,  in 
"  which  foreign  magistrates  are  in  a  majority,  of  a  legislation 
"  uniform,  in  so  far  as  civil  and  commercial  matters  are  con- 
."  cerned. 

VOL.  I.  H  H 
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"  The  new  tribunals  are  composed  as  follows.  There  are 
"  three  Courts  of  First  Instance  and  one  Court  of  Appeal. 
"  Each  of  the  former  is  composed  of  seven  judges,  four 
"  foreigners  and  three  natives.  The  Court  of  Appeal  com- 
*^  prises  eleven  magistrates,  seven  foreigners  and  four  natives. 
*^  Decisions  are  given  in  the  Courts  of  First  Instance  by  five 
"judges,  three  foreigners  and  two  natives,  and  in  the  Court 
"  of  Appeal  by  eight  magistrates,  five  of  whom  foreigners 
"  and  three  natives.  The  tribunals  are  each  of  them  pre- 
*^  sided  over  by  a  foreign  magistrate  elected  by  themselves. 
"  In  commercial  suits  the  tribunals  are  assisted  by  two 
"  merchants,  one  a  native  and  one  a  foreigner.  The  foreign 
"  assessors  are  elected  by  the  commercial  notables  of  the 
"  colony.  England,  France,  Germany,  Austria,  Russia, 
"  Italy,  the  United  States,  Belgium,  Holland,  Norway, 
"  Denmark,  Sweden,  and  Greece  have  all  contributed  to 
"  the  judicial  body. 

"The  new  tribunals  take  cognizance:  1.  Of  all  suits 
"  affecting  immovable  property.  2.  In  matters  civil  or 
"  commercial,  of  all  disputes  between  foreigners  of  difi'erent 
"  nationalities,  except  those  affecting  personal  status.  3.  In 
"  matters  of  police,  of  simple  contraventions  and  crimes 
"  or  offences  committed  aojainst  the  magistrates  and  the 
**  officers  of  justice,  while  in  the  exercise,  or  arising  out  of 
"  the  exercise,  of  their  functions.  Charges  of  fraudulent 
"  bankruptcy  are  still  reserved  for  the  Consular  Courts. 
"  Certain  reservations  are  made  in  favour  of  Consuls  and 
"  their  functionaries  and  Catholic  and  Protestant  establish- 
"  ments. 

"  The  Egyptian  codes  which  are  now  administered  in  these 
"  Courts,  civil,  commercial,  and  maritime,  are  compiled  from 
"  the  French  Law.  The  procedure  is  that  of  France. 
"  Certain  modifications  in  favour  of  brevity  have  been 
"  made,  but,  substantially,  France  has  given  to  Egypt  her 
"  laws,  as  well  as  the  most  generally  used  of  the  three  judicial 
"  languages,  French,  Italian,  and  Arabic. 

"  Such,   in  brief  outline,  is,  and,  until  the   year  1880, 
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"will  be,  the  constitution  of  the   new  judicial    system  in 

-Egypt"(^). 

CCCXXXYIIIc.  I  proceed  to  mention  some  of  the  more 
important  Regulations  with  respect  to  English  subjects 
generally  in  the  dominions  of  the  Porte.  These  are 
practically  the  same  as  those  relating  to  other  Christian 
States  {o). 

Art.  IX.,  as  to  administration  of  Justice  in  Civil  Suits, 
provides,  "that  in  all  transactions,  matters,  and  business 
"  occurring  between  the  English  and  merchants  of  the 
"  countries  to  them  subject,  their  attendants,  interpreters, 
"  and  brokers,  and  any  other  persons  in  our  dominions,  with 
'^  regard  to  sales  and  purchases,  credits,  traffic,  or  security, 
"  and  all  other  legal  matters,  they  shall  be  at  liberty  to 
"  repair  to  the  judge,  and  there  make  a  '  ho^et '  or  public 
"  authentic  act,  with  witness,  and  register  the  suit,  to  the 
*'  end  that,  if  in  future  any  difference  or  dispute  shall  arise. 


(w)  See  M?'.  Freeland's  Pa^jer  on  the  Mixed  Tribunals  of  Egypt. 

Report  of  Sixth  Ann.  Conference  of  the  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations,  p.  59. 

For  general  authorities,  see  Codes  egyptiens  precMes  du  Reglement 
d^ organisation  judiciaire.  (Alexandrie :  Imprimerie  fran§aise,  A.  Moures, 
Square  Ibrahim,  1875.) 

This  includes,  besides  the  Reglement,  the  Code  civil,  the  Code  du 
Commerce  maritime,  the  Code  de  Procedure,  the  Code  penal,  and  the 
Code  d'' Instruction  criminelle. 

(1)  Papers  respecting  Judicial  Reforms  in  Egypt,  presented  to  Parlia' 
ment  1868. 

(2)  Report  of  the  International  Commission  upon  Consular  Jurisdiction 
sitting  at  Cairo  (commonly  called  Nuhar  Pashds  Report),  presented  to 
the  House  of  Lords. 

(3)  Agreement  betzveen  the  Bi'itish  and  Egyptian  Governments  respect* 
ing  Judicial  Reforms  in  Egypt. 

(4)  Order  in  Council,  Feb.  5,  1876,  reciting  the  establishment  of  three 
Courts  of  First  Instance  and  one  Court  of  Appeal  in  Egypt,  and  a 
suspension  of  the  previous  Order  of  Dec.  12, 1873,  and  of  every  Order 
amending-  the  same. 

(5)  Treaties,  8fc.  regulating  the  Trade  between  Great  Britain  and 
Turkey  in  force  on  Jan,  1, 1875.  By  Sir  Edward  Hertslet,  C.B.  (Librarian 
and  Keeper  of  the  Papers,  Foreign  Office.) 

(o)  Hertslefs  Treaties  regulating  Trade,  8fc.  p.  11. 

H  H  2 
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"  they  may  both  observe  the  said  register  and  ^  hoget^  and 
^^  when  the  suit  shall  be  found  conformable  thereto,  it  shall 
"  be  observed  accordingly. 

"  Should  no  such  ^  hoget^  however,  have  been  obtained 
^'  from  the  judge,  and  false  witnesses  only  are  produced,  their 
"  suit  shall  not  be  listened  to,  but  justice  be  always  adminis- 
"  tered  according  to  the  legal  ^  lioget.'' " 

Art.  XV.,  as  to  presence  of  interpreters  at  trials, 
provides,  "  that  in  all  litigations  occurring  between  the 
^'  English  or  subjects  of  England  and  any  other  person,  the 
''^  judges  shall  not  proceed  to  hear  the  cause  without  the 
"presence  of  an  interpreter,  or  one  of  his  deputies." 

Art.  XVI.  provides,  as  to  disputes  between  English- 
men, "  that  if  there  happen  any  suit  or  other  difference  or 
"  dispute  amongst  the  English  themselves,  the  decision 
"  thereof  shall  be  left  to  their  own  Ambassador  or  Consul, 
"  according  to  their  custom,  without  the  judge  or  other 
"  governors  our  slaves  intermeddling  therein." 

Art.  XXIV.  provides,  as  to  the  presence  of  the  am- 
bassador, consul,  or  interpreter  at  a  trial,  "  that  if  an 
"  Englishman,  or  other  subject  of  that  nation,  shall  be  in- 
"  volved  in  any  lawsuit,  or  other  affair  connected  with  law, 
"  the  judge  shall  not  hear  nor  decide  thereon  until  the  am- 
"  bassador,  consul,  or  interpreter  shall  be  present. 

'^  And  all  suits  exceeding  the  value  of  4,000  aspers  shall 
"  be  heard  at  the  Sublime  Porte,  and  nowhere  else." 

On  June  18,  1867,  an  Imperial  rescript  granting  to 
foreigners  the  right  to  hold  real  property  in  the  Ottoman 
Empire  was  promulgated  by  the  Sultan  (/:>). 

Art.  I.  of  this  law  admits  foreigners,  on  the  same  footing 
as  Ottoman  subjects  and  without  other  conditions,  to  the 
right  of  holding  urban  and  rural  real  property  throughout 
the  whole  extent  of  the  empire,  excepting  the  province  of 
the  Hedjaz. 

Art.  II.  assimilates  foreigners  who  are  proprietors  of  real 

(y>)  Hertdefs  Trmties  as  to  Turkey  and  Great  Britain,  p.  73-77. 
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property,  urban  or  rural,  to  Ottoman  subjects  in  all  that 
concerns  such  property. 

The  legal  effect  of  such  assimilation  is  to  oblige  foreigners 
to  conform  to  all  laws  and  regulations  governing  the  enjoy- 
ment, transmission,  alienation,  and  hypothecation  of  landed 
property ;  to  subject  them  to  the  payments  of  all  imposts,  of 
whatever  kind,  upon  real  property,  and  to  render  them 
directly  amenable,  either  as  plaintiffs  or  defendants,  and 
even  when  both  parties  are  foreign  subjects,  to  the  Ottoman 
Civil  Courts  in  regard  to  all  questions  relating  to  landed 
property,  as  if  they  were  Ottoman  proprietors  and  without 
the  power  of  availing  themselves  in  such  matters  of  their 
j)ersonal  nationality.  The  immunities  attaching,  under  the 
terms  of  treaties,  to  their  persons  and  personal  property,  are, 
however,  reserved. 

Art.  III.  deals  with  the  bankruptcy  of  foreign  owners 
of  real  property,  and  subjects  them,  in  respect  of  such  pro- 
perty, to  the  jurisdiction  of  the  Ottoman  authorities  and 
Civil  Courts. 

Art.  IV.  authorizes  a  foreign  subject  to  dispose  by  gift 
or  will  of  such  part  of  his  real  property  as  may  legally  be 
so  disposed  of,  and  provides  that  the  succession  to  real  pro- 
perty not  disposed  of,  or  which  may  not  legally  be  disposed 
of  by  gift  or  will,  shall  be  governed  by  the  Ottoman  law. 

The  fifth  and  last  Article  provides  that  every  foreign 
subject  shall  enjoy  the  benefit  of  the  present  law,  so  soon 
as  the  Power  to  which  he  belongs  shall  have  acceded  to  the 
arrangements  proposed  by  the  Sublime  Porte  for  the  exer- 
cise of  the  rights  of  property. 

The  foregoing  law  was  brought  into  force  as  regards 
British  subjects  by  a  Protocol  between  Great  Britain  and 
Turkey,  signed  at  Constantinople  on  July  28,  1868. 

This  Protocol  declares,  that  the  dwelling  of  every  person 
inhabiting  the  Ottoman  territory  being  inviolable,  and  no 
one  being  entitled  to  enter  it  without  the  consent  of  its 
master,  unless  in  virtue  of  orders  issued  by  the  competent 
authority,  and  with   the   assistance   of  the   magistrate   or 
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functionary  invested  with  the  necessary  powers,  the  dwel- 
ling of  a  foreign  subject  is  inviolable  by  the  same  right, 
in  conformity  with  Treaties ;  and  the  officers  of  police  can- 
not enter  therein  without  the  assistance  of  the  Consul  of  the 
country  to  which  the  foreigner  belongs,  or  of  his  delegate. 

After  defining  the  term  "  dwelling,"  and  laying  down 
certain  regulations  as  to  domiciliary  visits  and  arrests  within 
a  dwelling  by  the  officers  of  the  police,  the  Protocol  makes 
the  following  provisions  as  to  trial  procedure  and  appeal  in 
respect  of  cases  of  foreign  subjects  in  localities  remote  from 
the  residences  of  the  Consular  agents  : — 

''  In  localities  distant  more  than  nine  hours  from  the 
"  residence  of  the  Consular  Agent,  and  in  which  the  law 
"  relative  to  the  judicial  organization  of  the  vilayet  shall  be 
"  in  force,  the  cases  of  foreign  subjects  shall  be  tried  without 
'^  the  assistance  of  the  Consular  delegate  by  the  Council  of 
^^  Ancients  fulfilling  the  functions  of  judge  of  the  peace,  and 
*'  by  the  Court  of  the  Caza,  as  well  in  actions,  the  subject- 
-matter of  which  shall  not  exceed  1,000  piastres,  as  in 
"  offences  punishable  by  a  fine  not  exceeding  500  piastres." 

'^  Foreign  subjects  shall,  in  all  cases,  have  the  right  to 
"  appeal  to  the  Court  of  the  Sandjak  against  decisions  given 
"  as  above  described ;  and  the  appeal  shall  be  heard  and 
"  decided  with  the  assistance  of  the  Consul,  in  conformity 
"  with  Treaties. 

"  An  appeal  shall  always  suspend  execution. 

"  In  no  case  can  the  forcible  execution  of  decisions  under 
"  the  circumstances  above  described  take  place  without  the 
"  concurrence  of  the  Consul  or  his  deputy. 

"  The  Imperial  Government  shall  issue  a  law  which  shall 
"  determine  the  rules  of  procedure  to  be  observed  by  the 
"  parties  in  the  application  of  the  foregoing  arrangements. 

"  Foreign  subjects,  in  whatever  place,  are  authorized  to 
"  make  themselves  voluntarily  amenable  to  the  Council  of 
"  Ancients,  or  to  the  Courts  of  the  Cazas,  without  the  as- 
'^  sistance  of  the  Consul,  in  actions,  the  subject-matter  of 
"  which  does  not  exceed  the  competence  of  those  Councils 
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"  or  Courts,  saving,  however,  the  right  of  appeal  to  the 
"  Court  of  the  Sandjak,  where  the  cause  shall  be  heard  and 
"  decided  with  the  assistance  of  the  Consul  or  his  delegate, 

"  The  consent,  however,  of  the  foreign  subject  to  submit 
"  to  the  jurisdiction  above  described,  without  the  assistance 
"  of  the  Consul,  must  be  given  in  writing,  and  previously 
"  to  any  proceeding. 

"  It  is  well  understood  that  all  these  restrictions  do  not 
"  concern  suits  involving  a  question  of  real  property,  which 
"  shall  be  carried  on  and  decided  under  the  conditions  estab- 
"  lished  by  the  law. 

*^  The  right  of  defence,  and  of  publicity  of  hearing,  are 
"  secured  in  all  matters  to  foreigners  who  shall  appear  before 
"  the  Ottoman  Courts,  as  well  as  to  Ottoman  subjects. 

''  The  preceding  arrangements  shall  remain  in  force  until 
"  the  revision  of  the  ancient  Treaties — a  revision  with  regard 
"  to  which  the  Sublime  Porte  reserves  to  itself  to  come  here- 
"  after  to  an  agreement  with  friendly  Powers." 

CCCXXXVIIId.  I  conclude  this  subject  with  observing 
that  the  Treaties  of  Commerce  and  Navigation  which  are 
now  practically  in  force  between  England  and  Turkey  are 
the  following  (q): — 

1.  The  Capitulations  of  1675  (except  in  so  far  as  they 
have  been  subsequently  modified). 

2.  The  Turkish  Act  relating  to  the  Black  Sea,  of  October 
30,  1799  ;  and  Note  of  July  23,  1802. 

3.  The  Treaty  of  Commerce  of  January  5,  1809  (with 
the  exception  of  Articles  I.,  II.,  III.,  and  VI.) 

4.  The  Treaty  of  March  30,  1856,  Articles  XXII.  and 
XXIII.  relating  to  the  Principalities. 

5.  The  Convention  of  August  19,  1858,  relating  to  the 
Principalities. 

6.  The  Treaty  of  Commerce  and  Navigation  of  April  29, 
1861 ;  and  the  Tariff  of  December  7,  1861. 

7.  The  Protocol,  relating  to  real  property  of  July  28, 1868. 

(q)  Hertslet,  Treaties  as  to  Turkey  and  Great  Britain,  p.  3. 
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It  is  stated  in  these  Treaties  and  Agreements  that  British 
subjects  trading  with  Turkey  are  placed  upon  the  footing  of 
the  ^'  most  favoured  nation."  Many  Treaties  exist  between 
Turkey  and  other  Powers,  containing  clauses  relating  to  the 
coasting  trade,  consular  privileges,  the  riglit  to  dispose  of  pro- 
perty hy  will  or  otherwise,  and  other  concessions  not  specially 
mentioned  in  the  English  Treaties  ;  but  under  the  "  most 
favoured  nation  "  clause  contained  in  English  Treaties,  the 
benefits  of  these  clauses  and  concessions  are  extended  to 
British  subjects.  Practically,  however,  no  differential 
treatment  is  accorded  to  British  merchandise  or  shipping, 
with  the  exception  of  special  favours  granted  to  certain 
Steam  Navigation  Companies  in  consideration  of  their 
carrying  the  Turkish  mails. 

CCC XXXIX.  An  Order  in  Council  also  provides  for 
the  exercise  of  Civil  and  Criminal  Jurisdiction  over  British 
subjects  in  the  dominions  of  the  Sultan  of  Zanzibar.  An 
Order  in  Council  was  also  issued  March  9,  1865^  and  rules 
for  the  execution  of  it  May  4,  1865,  concerning  British 
subjects  in  China  and  Japan. 

A  Supreme  Court  at  Shanghai,  and  Provincial  Courts,  are 
established  by  it.  Regulations  are  made  for  restraint  of 
British  subjects  in  the  cases  of  war,  insurrection,  and  rebel- 
lion (r). 

Punishment  is  provided  for  levying  war  or  taking  part  in 
any  operation  of  war  against  the  Emperor  of  China  or  the 
Tycoon  of  Japan.  Penalties  are  enacted  for  the  violation  of 
Treaties  with  these  Sovereigns,  and  punishment  is  provided 
for  piracy  {s).  Jurisdiction  was  also  conferred  over  offences 
committed  by  British  subjects  on  board  Chinese  or  Japanese 
vessels,  on  board  British  vessels,  or  on  board  vessels  not 
entitled  to  hoist  the  flag  of  any  State,  within  100  miles  of 
the  coast  of  China  if). 

(r)  S.  Yi.  Regs.  81,  82. 

(s)  S.  X.  Regs.  98,  99.      The  Mikado  is  now  the  supreme  ruler  of 
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This  jurisdiction  has  since  been  extended  and  exists  now 
in  virtue  of  the  sixth  section  of  41  &  42  Vict.  c.  67  (the 
Foreign  Jurisdiction  Act^  1878),  which  empowers  the  Queen 
in  Council  "  from  time  to  time,  by  Order,  to  make  for  the 
"  government  of  her  Majesty's  subjects,  being  in  any  vessel 
"  at  a  distance  of  not  more  than  100  miles  from  the  coast  of 
'^  China  or  of  Japan,  any  law  that  to  her  Majesty  in  Coun- 
'^  cil  may  seem  meet,  as  fully  and  effectually  as  any  such 
"  law  might  be  made  by  her  Majesty  in  Council  for  the 
"  government  of  her  Majesty's  subjects  being  in  China  or 
"  in  Japan." 

The  fifth  section  of  the  Act  last  mentioned  somewhat 
enlarges  the  scope  of  this  kind  of  legislation  by  applying  it 
to  countries  where  there  is  no  regular  government.  It 
enacts  that — 

"  In  any  country  or  place  out  of  her  Majesty's  dominions 
"  in  or  to  which  any  of  her  Majesty's  subjects  are  for  the 
"  time  being  resident  or  resorting,  and  which  is  not  subject 
*^  to  any  government  from  whom  her  Majesty  might  obtain 
"  power  and  jurisdiction  by  treaty,  or  any  of  the  other 
"  means  mentioned  in  the  Foreign  Jurisdiction  Act,  1843, 
"  her  Majesty  shall,  by  virtue  of  this  Act,  have  power 
'^  and  jurisdiction  over  her  Majesty's  subjects  for  the  time 
"  being  resident  in  or  resorting  to  that  country  or  place, 
"  and  the  same  shall  be  deemed  power  and  jurisdiction  had 
"  by  her  Majesty  therein  within  the  Foreign  Jurisdiction 
«  Act,  1843." 

CCCXL.  The  general  question  of  Consular  Jurisdiction 
will  be  discussed  in  the  second  volume  (Part  VII.)  of  this 
work,  under  the  title  Consuls  {ii). 

CCCXLI.   The   Second  class  of  recognized  exceptions, 
which  entitle  foreigners  who  are  the  subjects  of  them  to" 
be  considered  as  morally  witlumt,  though  physically  within, 

(u)  It  would  seem  that  tlie  English  occupation  of  Cyprus,  already 
adverted  to  {supra,  p.  129),  is  likely  to  give  rise  to  difficulties  in  the 
relations  of  Foreign  Consuls  with  the  Porte.  They  naturally  decline  to 
take  out  an  English  exequatur. 
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the  territorial  limits,  relate  to  foreign  Sovereigns  passing 
through  or  temporarily  residing  in  the  territory  of  another 
State :  they  are  held  not  to  be  amenable  to  the  jurisdiction, 
civil  or  criminal,  of  its  tribunals.  They  represent  the  nation 
of  which  they  are  sovereigns,  and  being  permitted  to  enter  a 
foreign  State  are  entitled,  by  International  Law,  to  be  con- 
sidered, both  as  to  their  own  person  and  effects,  and  as  to 
those  of  their  attendants,  as  being  still  within  their  own 
dominions  (^). 

Thirdly.  The  same  immunity  is  applicable  to  the  Am- 
bassador or  duly  accredited  Public  Minister  of  a  foreign 
State,  as  will  be  considered  more  at  length  in  a  later  part  of 
this  work. 

Fourthly.  If  a  foreign  army  be  permitted  to  pass  through, 
or  be  stationed  in,  the  territories  of  another  State,  the  persons 
composing  that  army,  or  being  within  its  lines,  are  entitled  to 
exterritorial  privileges. 

Fifthly.  All  ships,  public  or  private,  upon  the  high 
seas,  are  subject  only  to  the  jurisdiction  of  the  country  to 
which  they  belong  {y).  This  last  subject  requires  a  fuller 
discussion. 

CCCXLII.  The  nature  and  extent  of  these  exterri- 
torial privileges  will  be  discussed  at  length  hereafter ;  it  is 
enough,  therefore,  to  have  given  a  brief  summary  of  them  in 
this  place.  Those  entitled  to  such  privileges  retain  the  domicil 
of  their  own  country,  with  all  the  incidental  rights  affecting 


{x)  Vide  post,  vol.  ii.  part  vi. 

{y)  Wheaton,  EUm.  i,  119,  citing  Casaregis  Discurs.  pp.  136-174, 
"  Exceptis  tamen  ducibiis  et  generalibus  alicujus  exercitus,  vel  classis 
maritimi,  vel  ductoribus  alicujus  navis  militaris,  nam  isti  in  suos  milites, 
gentem  et  naves,  libera  jurisdictionem  sive  voluutariam,  sive  conten- 
tiosam,  sive  ci^dlem,  sive  criminalem,  quod  occupant  tanquam  in  suo  p*o- 
prio  exercere  possunt."  See  the  case  of  the  Cagliari,  Dana^s  Wheaton, 
688-9.  Ann.  Beg.  1858,  pp.  63-181. 

As  to  -yachts,  or  hdtiments  de  plaisance,  see  a  form  of  International 
"  declaration  "  as  to  their  exemption  from  payment  of  duties,  Martens, 
cont.  par  Saimver,  t.  xvii.  258. 
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their  persons  or  property  (z).  This  rule  may  not  in  every 
conceivable  case  exclude  the  possibility  of  a  domicil  in  the 
country  where  the  privileged  person  is  residing — a  domicil  for 
certain  purposes^  at  least.  For  instance,  it  is  possible  that 
an  ambassador  may  be  sent  to  the  place  of  his  native  (a),  or 
of  a  subsequently  acquired  (b)  domicil ;  but  the  general  rule 
is  as  has  been  stated  (c). 

When  a  person  is  admitted  to  exterritorial  (d)  privileges, 
the  things  that  belong  to  him,  and  the  persons  that  form  part 
of  his  household  or  suite,  are,  generally  speaking,  sheltered 
under  the  same  immunities.  These  privileges  exempt  them 
from  liability  to  the  civil  or  criminal  tribunals.  It  is,  however, 
possible,  that  even  privileged  persons,  by  mixing  themselves 
up  with  the  trade  or  commerce  of  the  country,  or  by  becoming 
owners  of  immovable  property  therein,  might  of  necessity  be 
in  some  measure  amenable  to  the  civil  tribunals. 

The  privilege  does  not  extend  to  real  or  immovable  pro- 
perty. This,  like  the  property  of  a  native,  is  subject  to  the 
municipal  law  of  the  land  (e).  The  privileged  person  is  free 
from  the  payment  of  taxes  or  duties  of  any  kind  ;  but  not 
from  paying  the  tolls  upon  the  public  ways  over  which  he 
travels,  or  any  public  impost  attached  to  the  use  of  a  public 
institution  or  thing. 

CCCXLIII.   The  important  exception  (/)  to  the  rule  of 


(s)  Hefter,  s.  42. 

Vide  post,  vol.  ii.  part  vi. 

(«)  As  in  the  case  of  Eossi. — Guizofs  Mem.  t.  vii.  p.  393. 

lb)  Heffter,  s.  42,  i.  n.  3,  citing  Treaty  of  Westphalia,  v.  28 :  "  Nisi 
forte  in  qiiibusdam  locis  ratione  bonorum  et  respectu  territorii  vel  domi- 
cilii aliis  statibus  reperiantur  subjecti." 

(c)  Bynkershoek,  de  Foro  Leg.  c.  xi.  5,  c.  xviii.  6. 

{d)  See  vol.  ii.  pt.  vi.  for  privileges  of  ambassadors. 

(e)  Heffter,  s.  42,  vi. 

Wiquefort,  L' Amhassadeur,  i.  28,  p.  422. 

Bynkershoek,  de  Foro  Leg.  c.  xv.  6,  c.  xvi. 

Merlin,  Rep.  Ministre  public,  s.  4,  5,  art.  6,  8. 

(/)   Grotius. 

Vattel,  1.  i.  c.  xix.  s.  216. 

Giinther,  ii.  257-8,  note. 
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International  Law  respecting  territorial  jurisdiction  afforded 
in  the  instance  of  Foreign  Ships  lying  in  the  harbours  and 
ports  of  another  State  requires  a  twofold  consideration —  as  to 

1.  Foreign  Ships  of  War. 

2.  Foreign  Ships  of  Commerce. 

CCCXLIV.  First,  with  respect  to  Foreign  Ships  of 
War  {g), — Long  usage  and  universal  custom  entitle  every 
such  ship  to  be  considered  as  a  part  of  the  State  to  which 
she  belongs,  and  to  be  exempt  from  any  other  jurisdiction ; 
whether  this  privilege  be  founded  upon  strict  International 
Right,  or  upon  an  original  concession  of  Comity,  with  respect 
to  the  State  in  its  aggregate  capacity  (A),  which,  by  inveterate 

Martens. 

Ortolan,  Diplomatie  de  la  Mer,  1.  ii.  ch.  9,  10,  13. 

The  Schooner  Exchange  v.  M'Faddon  7  Cranch  (^American)  Reports,  pp. 
135-147. 

WJieaton's  Mem.  pp.  124-134. 

Kenfs  Commentaries.,  i.  157,  note  e  (ed.  1851). 

Heffter,  s.  78. 

{g)  Kliiher,  s.  55  (5j :  "  Bei  Kriegsschiffen  in  fremdem  Seegebiet, 
welclien  nach  allgemeinem  Herkommen  die  Ausiibimg  der  Gericht- 
barkeit  nach  den  Gesetzen  ihres  Staates  liber  ibre  Gericbtpflicbtigen 
zukommen." 

"  Si  les  eufauts  sont  nes  dans  un  vaisseau  de  la  nation  \_ship  of  war],  its 
peiivent  etre  reputes  nes  dans  le  territoire,  car  il  est  natitrel  de  consid6rer 
les  yaisseaux  de  la  nation  comme  des  portions  de  son  territoire,  surtout 
quand  ils  voguent  sur  une  mer  libre,  puisque  I'Etat  conserve  sa  juridiction 
dans  ces  vaisseaux.  Et  comme,  suivant  I'usage  communement  re^u,  cette 
juridiction  se  conserve  sur  le  vaisseau,  meme  quand  il  se  trouve  dans  les 
parties  de  la  mer  soumises  a  une  domination  etrangere,  tons  les  enfants 
n^s  dans  les  vaisseaux  d'une  nation  seront  census  nes  dans  son  territoire. 
Par  la  meme  raison,  ceux  qui  naissent  sur  un  vaisseau  etranger  seront 
reputes  nes  en  pays  etranger,  a  moins  que  ce  ne  fut  dans  le  port  meme  de 
la  nation  ;  car  le  port  est  plus  particulierement  du  territoire,  et  la  mere, 
pour  etre  en  ce  moment  dans  le  vaisseau  etranger  [tbis  must  mean  mer- 
chant ship]  n'est  pas  bors  du  pays." —  Vattel,  1.  c.  xix.  s.  216. 

In  anotber  place,  speaking  of  wbat  is  contained  under  tbe  word  do- 
maine  d'une  nation  be  says,  "  et  par  ses  possessions,  il  ne  faut  pas  seule- 
ment  entendre  ses  terres,  mais  tous  les  droits  dont  elle  jouit."' — L.  ii.  cb. 
vii.  s.  80. 

It  is  remarkable  tbat  Vattel  sbould  not  furnisb  more  autbority  on  tbis 
point  tban  is  to  be  found  in  tbe  passages  cited  above. 

{h)  Vide  supra,  p.  21 4. 
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practice,  has  assumed  the  position  of  a  Right  (z),  is  a  con- 
sideration of  not  much  practical  importance.  But  it  is  of 
some  importance,  for,  if  the  better  opinion  be,  as  it  would 
seem  to  be,  that  the  privilege  in  question  was  originally  a 
concession  of  Comity,  it  may,  on  due  notice  being  given,  be 
revoked  by  a  State,  so  ill  advised  as  to  adopt  such  a  course, 
which  could  not  happen  if  it  were  a  matter  of  Natural  Right. 
But,  unquestionably,  in  the  case  of  the  Foreign  Ship  of  War, 
as  of  the  Foreign  Sovereign  and  Ambassador,  every  State 
which  has  not  formally  notified  its  departure  from  this  usage 
of  the  civilized  world,  is  under  a  tacit  convention  to  accord 
this  privilege  to  the  Foreign  Ship  of  War  lying  in  its 
harbours  (j). 

CCCXLV.  The  authority  of  so  great  a  jurist  as  Dr. 
Story,  delivering  the  sentence  of  the  Supreme  Court  of  the 
United  States,  is  of  great  weight  in  this  matter.  He 
expresses  his  opinion  as  follows  : — 

"  In  the  case  of  the  Exchange  (k),  the  grounds  of  the  ex- 
"  emption  of  public  ships  were  fully  discussed  and  expounded. 
"  It  was  there  shown  that  it  was  not  founded  upon  any  notion 
"  that  a  foreign  Sovereign  had  an  absolute  right,  in  virtue  of 
"  his  sovereignty,  to  an  exemption  of  his  property  from  the 
"  local  jurisdiction  of  another  Sovereign,  when  it  came  within 
^^  his  territory ;  for  that  would  be  to  give  him  sovereign 
'^  power  beyond  the  limits  of  his  own  empire.  But  it  stands 
"  upon  principles  of  public  comity  and  convenience,  and 
"  arises  from  the  presumed  consent  or  licence  of  nations,  that 
"  foreign  public  ships  coming  into  their  ports,  and  demeaning 
"  themselves  according  to  law,  and  in  a  friendly  manner,  shall 
"  be  exempt  from  the  local  jurisdiction.  But  as  such  consent 
"  and  licence  is  implied  only  from  the  general  usage  of  nations, 
"  it  may  be  withdrawn  upon  notice  at  any  time,  without  just 

(«)    Vide  supra,  p,  215. 
{j)  Vide  post,  vol.  ii.  pt.  vi. 
Vattel,  1.  iv.  c.  vii.  s.  92, 

(Ji)  The  Exchange  v.  M'Faddon,  7  Cranch  {Americati)  Reports,  p. 
1151. 
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"  offence ;  and  if,  afterwards,  such  public  ships  come  into  our 
"  ports,  they  are  amenable  to  our  laws  in  the  same  manner  as 
"  other  vessels.  To  be  sure,  a  foreign  Sovereign  cannot  be 
"  compelled  to  appear  in  our  courts,  or  be  made  liable  to 
"  their  judgment,  so  long  as  he  remains  in  his  own  dominions  ; 
"  for  the  sovereignty  of  each  is  bounded  by  territorial  limits. 
"  If,  however,  he  comes  personally  within  our  limits,  although 
*^  he  generally  enjoy  a  personal  immunity,  he  may  become 
"  liable  to  judicial  process  in  the  same  way,  and  under  the 
"  same  circumstances,  as  the  public  ships  of  the  nation.  But 
"  there  is  nothing  in  the  Law  of  Nations  which  forbids  a 
"  foreign  Sovereign,  either  on  account  of  the  dignity  of  his 
"  station,  or  the  nature  of  his  prerogative,  from  voluntarily 
"  becoming  a  party  to  a  suit  in  the  tribunals  of  another 
"  country,  or  from  asserting  there  any  personal,  or  proprietary, 
"  or  sovereign  rights,  which  may  be  properly  recognized  and 
"  enforced  by  such  tribunals.  It  is  a  mere  matter  of  his  own 
*^  goodwill  and  pleasure;  and  if  he  happens  to  hold  a  private 
"  domain  mthin  another  territory,  it  may  be  that  he  cannot 
"  obtain  full  redress  for  any  injury  to  it,  except  through  the 
"  instrumentality  of  its  Courts  of  Justice.  It  may  therefore 
'^  be  justly  laid  down  as  a  general  proposition,  that  all  persons 
"  and  property  within  the  territorial  jurisdiction  of  a  Sove- 
"  reign,  are  amenable  to  the  jurisdiction  of  himself  or  his 
"  Courts :  and  that  the  exceptions  to  this  rule  are  such  only 
"  as,  by  common  usage  and  public  policy,  have  been  allowed, 
'^  in  order  to  preserve  the  peace  and  harmony  of  nations,  and 
*^  to  regulate  their  intercourse  in  a  manner  best  suited  to  their 
"  dignity  and  rights.  It  would,  indeed,  be  strange,  if  a 
"  licence,  implied  by  law  from  the  general  practice  of  nations, 
"  for  the  purposes  of  peace,  should  be  construed  as  a  licence 
"  to  do  wrong  to  the  nation  itself,  and  justify  the  breach  of 
"  all  those  obligations  which  good  faith  and  friendship,  by 
"  the  same  implication,  impose  upon  those  who  seek  an 
"  asylum  in  our  ports  "  (Z). 

(/)  The    Santismna    Trinidad,  7    Wheaton   {American)  Reports,  pp. 
352-864. 
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CCCXLYI.  The  privilege  is  extended,  by  the  reason  of 
the  thing,  to  boats,  tenders,  and  all  appurtenances  of  a  ship 
of  war,  but  it  does  not  cover  offences  against  the  territo- 
rial law  committed  upon  shore,  though  the  commanders  of 
vessels  are  entitled  to  be  apprised  of  the  circumstances 
attending  and  causes  justifying  the  arrest  of  any  one  of  their 
crew,  and  to  secure  to  them,  through  the  agency  of  diplomatic 
or  consular  ministers,  the  administration  of  justice  (m). 

CCCXL  VII.  Byiikerslioek  maintains  that  the  property  of 
a  sovereign  cannot  be  distinguished  from  that  of  a  private 
individual,  and  that  the  tribunals  of  his  country  have  laid 
do^vn  the  law  to  that  effect  (?z)  ;  and  by  way  of  confirmation  of 
this  doctrine,  he  cites  a  case  in  which  certain  Spanish  men- 
of-war  were  seized  in  1668,  in  the  port  of  Flushing,  as  a 
reimbursement  for  certain  debts  of  the  Spanish  Crown.  It 
appears  that,  on  the  remonstrance  of  the  Spanish  ambas- 
sador, they  were  set  free,  with  an  intimation  to  the  Spanish 
Crown  that,  if  the  debts  of  the  Dutch  subjects  were  not  dis- 
charged, reprisals  might  not  improbably  be  granted  to  them. 

Whether  the  proposition  of  Bynkershoek,  with  respect  to 
the  debts  of  Sovereigns,  be  a  sound  maxim  of  International 
Law,  will  be  considered  in  a  later  part  of  this  work ;  but 
even  assuming  for  the  present  a  premiss  which  will  be  here- 
after disputed,  it  is  manifestly  neither  a  logical  nor  a  moral 
consequence,  that  because  the  private  property  of  the  sove- 
reign may  be  seized,  therefore  the  public  ships  of  the  nation 
over  which  he  rules  may  be  also  apprehended.     The  case 

(m)  Ortolan,  Bipl.  de  la  Mer,  vol.  i.  pp.  291-2. 

in)  "  Ssepe  cum  injuria  sulDditorum  Ordines  decreyerunt,  quod  e  re- 
publica  esse  videretur.  Quo  refero  liauc  speciem :  Anno  1668,  privati 
quidam  Regis  Hispanici  creditores  tres  ejus  regui  naves  bellicas,  quse 
portum  Flissingensem  subiverant,  arresto  detinuerant,  ut  inde  ipsis  satis- 
fieret,  Rege  Hispan.  ad  certum  diem  per  epistolam  in  jus  vocato  ad 
Judices  Flissingenses,  sed  ad  legati  Hispanici  expostulationes  Ordines 
Generales  12  Dec.  1668  decrevenmt,  Zelandias  Ordines  curare  vellent, 
naves  illse  continue  dimitterentur  liberse,  admoneretur  tamen  per  litteras 
Hispaniae  Regina,  ipsa  curare  vellet,  ut  iUis  creditoribus,  in  causa  justis- 
sima,  satisfieret,  ne  repressalias,  quas  imploraverent,  largiri  tenerentur." 
— Bynkershoek,  de  Foro  Legatorum,  c.  iv. 


480  INTERNATIONAL    LAW. 

cited  appears  to  be  a  solitary  instance  of  a  national  vio- 
lation of  the  general  International  rule^  as  to  the  immunity 
of  foreign  ships  of  war. 

CCCXLYIII.  In  the  case  of  the  Prins  Frederik.  brous^ht 
into  the  British  High  Court  of  Admiralty,  the  question  was 
raised,  whether  a  foreign  ship  of  war  was  liable  to  be  sued 
for  salvage.  Lord  Stowell  said :  "  I  have  considered  the 
^^  evidence  respecting  the  Dutch  line-of-battle  ship  belonging 
"  to  his  Majesty  the  King  of  the  Netherlands,  armee  en  flute ^ 
^'  and  carrying  a  valuable  cargo  of  spices,  &c.  from  Batavia 
'^  to  the  Texel,  called  the  Prins  Frederik,  which  was  brought 
'^  into  Mounfs  Bay  by  the  assistance  of  persons  belonging  to 
"  the  British  brig  Howe,  of  the  port  of  Penzance.  These 
"  persons  have  since  arrested  this  ship  and  cargo,  by  a  war- 
''  rant  issued  from  the  High  Court  of  Admiralty,  in  a  cause 
'^  of  salvage,  on  account  of  essential  services  rendered  to 

''  them  in  a  situation  of  imminent  danger I  think 

^'  that  the  first  application  for  a  recompense,  in  the  nature  of 
"  salvage,  ought,  in  the  case  of  a  ship  of  war  belonging  to 
"  a  foreign  State,  to  have  been  made  to  the  representative  of 
"  that  State  resident  in  this  country.  In  the  present  case 
"  no  doubt  can  be  entertained,  that  just  attention  would  have 
"  been  paid  to  the  application,  and  due  care  taken,  after 
^^  proper  information  obtained,  to  have  answered  the  claim  in 
^^  some  form  or  other,  as  substantial  justice  might  appear  to 
''  require ;  for  it  is  not  reasonable  to  suppose,  that  private 
^'  individuals  in  this  country  should  go  unrewarded,  for 
''  services  performed  to  the  ships  of  foreign  Governments 
"  when  they  would  have  been  liberally  rewarded  for  similar 
"  services  performed  for  such  ships  belonging  to  their  own. 
''  At  the  same  time,  the  valuation  of  those  services  is  proper 
"  to  be  obtained,  at  least,  in  the  first  instance,  from  those 
"  Governments  themselves ;  and  it  is  not  till  after  their  denial 
*^  of  justice  that  recourse  should  be  had  elsewhere.  Instead 
"  of  this,  the  application  is  made  direct  to  the  captain  of  this 
"  ship,  who  treats  it  with  undue  disregard  and  defiance.  I 
"  say  undue,  because  at  any  rate  some  salvage  was  due ;  and 
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"  if  he  personally  was  not  liable,  he  ought,  at  least,  to  have 
"  informed  them  where  the  demand  was  to  be  made.  On  his 
'*  refusal,  a  warrant  of  detainer  is  sued  out  of  the  Court  of 
"  Admiralty,  and  this  begets  a  delicate  question  of  juris- 
"  diction  in  International  Law,  which  the  Court  was  disposed 
"  to  treat  with  all  necessary  caution.  The  vessel  is  said  to 
"  have  been  detained,  under  the  authority  of  this  warrant, 
"  for  six  months. 

"  Why  she  was  not  released  upon  bail,  on  an  application 
"  to  the  Court,  I  know  not ;  the  Court  would  certainly  have 
"  decreed  it,  if  any  such  application  had  been  made,  but 
*^  without  prejudice  to  the  depending  question  of  jurisdic- 
"  tlon  "  (o). 

The  question  was  eventually  settled  by  arrangement;  but 
during  the  course  of  the  argument  the  Queen's  Advocate  of 
that  day  insisted  forcibly  upon  the  general  principle  of  In- 
ternational Law,  which  exempted  all  foreign  ships  of  war 
from  all  private  claims  (/>). 

CCCXLVIIIa.  The  sound  and  true  exposition  of  the 
law  upon  this  point  is,  that  every  public  ship  of  war,  belong- 
ing to  a  State  with  which  amicable  relations  subsist,  is  exempt 
from  the  jurisdiction  of  the  tribunal  of  the  State  in  whose 
territorial  waters  or  ports  she  may  happen  to  be  {q). 

CCCXLIX.  The  privilege  or  right  does  not  extend  in 
time  of  war  to  prize  ships  or  prize  goods  captured  by  vessels 
fitted  out  in  a  neutral  port  in  violation  of  its  neutrality  (r); 


(o)   The  Prins  Frederik,  2  Bodson  Adm.  Rep.  pp.  482,  484-5. 
ip)  lb.  p.  457,  &c. 

(5-)   The  Charkieh,  Law  Hep.,  4  Ad7n.  ^  Feci.  p.  59. 
The  Constitution,  a.d.  1879,  Law  Hep.  4  P.  i).  p.  39. 
The  Parlement  Beige,  a.d.  1879,  decided  in  the  Admiralty  Division, 
Weekly  Notes,  p.  54. 
The  circumstances  of  this  case  were  very  peculiar ;  it  is  now  under 


(r)   The  Exchange  v.  M'Faddon,  7  Cranch  {American)  Reports,  116. 
The  Arrogante  Barcelones,  7  Wheaton  Reports,  496. 
The  Monte  Allegro,  ih.  520. 
Vattel,  1.  i.  c.  xix.  s.  216. 
VOL.  I.  II 
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and  it  has  been  asserted  on  high  authority,  that,  according  to 
the  law  of  the  United  States  of  North  America,  a  writ  of 
habeas  corpus  may  be  lawfully  awarded  to  bring  up  a  sub- 
ject illegally  detained  on  board  a  foreign  ship  in  American 
waters  (5).  The  same  doctrine  would  probably  be  holden  by 
the  Courts  of  Great  Britain. 

CCCL.  It  is  important  to  observe  that,  if  any  ques- 
tion arise  as  to  the  nationality  of  a  ship  of  war,  the  com- 
mission is  held  to  supply  adequate  proof.  In  a  part  of  the 
judgment  already  cited.  Dr.  Story  observes :  "  In  general 
"  the  commission  of  a  public  ship,  signed  by  the  proper 
"  authorities  of  the  nation  to  which  she  belongs,  is  complete 
"  proof  of  her  national  character.  A  bill  of  sale  is  not 
"  necessary  to  be  produced.  Nor  will  the  courts  of  a  foreign 
'^  country  inquire  into  the  means  by  which  the  title  to  the 
"  property  has  been  acquired.  It  would  be  to  exert  the 
"  right  of  examining  into  the  validity  of  the  acts  of  the 
*' foreign  sovereign,  and  to  sit  in  judgment  upon  them  in 
"  cases  where  he  has  not  conceded  the  jurisdiction,  and 
"  where  it  would  be  inconsistent  with  his  own  supremacy. 
"  The  commission,  therefore,  of  a  public  ship,  when  duly 
"  authenticated,  so  far  at  least  as  foreign  courts  are  con- 
"  cerned,  imports  absolute  verity,  and  the  title  is  not  exa- 
'^  minable.  The  property  must  be  taken  to  be  duly  acquired, 
"  and  cannot  be  controverted.  This  has  been  the  settled 
"  practice  between  nations ;  and  it  is  a  rule  founded  in 
"  public  convenience  and  policy,  and  cannot  be  broken  in 
"  upon,  without  endangering  the  peace  and  repose,  as  well  of 
*^  neutral  as  of  belligerent  sovereigns.  The  commission  in 
"  the  present  case  is  not  expressed  in  the  most  unequivocal 
"  terms  ;  but  its  fair  purport  and  interpretation  must  be 
"  deemed  to  apply  to  a  public  ship  of  the  Government.     If 

is)   Opinions  of  the  American  Attorneys- General,  vol.  i.  pp.  2b,  55,  57. 
Kent,  Comment.  158,  note. 

See  De  Martens  et  de  Cussy,  Rec.  de  Tr.,  Index,  xxxvi.,  tit.  Nationalite, 
for  catalogue  of  Treaties  on  this  subject. 
Ortolan,  i.  302,  &c. 


EXCEPTIONS    TO    RIGHT    OF    JURISDICTION.         483 

'^  we  add  to  this  the  corroborative  testimony  of  our  own, 
"  and  the  British  Consul  at  Buenos  Ayres,  as  well  as  that  of 
'^  private  citizens,  to  the  notoriety  of  her  claim  of  a  public 
"  character ;  and  her  admission  into  our  own  ports  as  a  public 
"  ship,  with  the  immunities  and  privileges  belonging  to  such 
'^  a  ship,  with  the  express  approbation  of  our  own  Govern- 
"  ment :  it  does  not  seem  too  much  to  assert,  whatever  may 
*^  be  the  private  suspicion  of  a  lurking  American  interest, 
"  that  she  must  be  judicially  held  to  be  a  public  ship  of  the 
"  country  whose  commission  she  bears  "  (f). 

CCCLI.  Secondly,  with  respect  to  merchant  or  private 
vessels,  the  general  rule  of  Law  is,  that,  except  under  the 
provisions  of  an  express  stipulation,  such  vessels  have  no 
exemption  from  the  territorial  jurisdiction  of  the  harbour  or 
port,  or,  so  to  "speak,  territorial  waters  {mer  liftorale),  in 
which  they  lie  (?^). 

The  doctrine  is  clearl3>'  expounded  by  the  American  Chief 
Justice  Marshall,  as  follows  : — 

"  When  private  individuals  of  one  nation  spread  them- 
"  selves  through  another,  as  business  or  caprice  may  direct, 
"  mingling  indiscriminately  with  the  inhabitants  of  that 
**  other,  or  when  merchant  vessels  enter  for  the  purposes  of 
*^  trade,  it  would  be  obviously  inconvenient  and  dangerous  to 
"  society,  and  would  subject  the  laws  to  continued  infraction 
"  and  the  Government  to  degradation,  if  such  individuals  or 
"  merchants  did  not  owe  temporary  and  local  allegiance,  and 
"  were  not  amenable  to  the  jurisdiction  of  the  country. 
"  Nor  can  the  foreign  sovereign  have  any  motive  for  wishing 
"  such  exemption.  His  subjects  thus  passing  into  foreign 
"  countries  are  not  employed  by  him,  nor  are  they  engaged 
"  in  national  pursuits.  Consequently,  there  are  powerful 
"  motives  for  not  exempting  persons  of  this  description  from 
*^  the  jurisdiction  of  the  country  in  which  they  are  found, 

{t)   The  Santissima    Trinidad,  7    Wheaton    {American)   Reports,    pp. 
335-337.     "  Schip  is  territoir."— P^^7^>5ow,  Zwolle,  1864. 
(w)   Wheaton,  Mem,  t.  i.  pp.  119-20. 

Wheaton,  Hist.  p.  739,  Letter  of  Mr.  Webster  to  Lord  Ashburton. 

1  I  2 
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"  and  no  one  motive  for  requiring  it.  The  implied  licence, 
"  therefore,  under  which  they  enter,  can  never  be  construed 
"  to  grant  such  exemption  "  (x), 

CCCLII.  The  jurisprudence  of  France  upon  this  subject 
requires  special  notice  (?/). 

That  jurisprudence  recognizes  a  distinction  between — 
1.  On  the  one  hand,  acts  relating  solely  to  the  internal  dis- 
cipline of  the  ship,  or  even  to  oifences  committed  by  one  of 
the  crew  against  another,  but  which  do  not  affect  generally 
the  peace  and  good  order  of  the  port. 

2.  On  the  other  hand,  offences  and  crimes  {crimes  ou 
delits)  committed  by  a  stranger  against  one  of  the  crew,  or 
by  one  of  the  crew  against  the  other,  in  a  manner  to  disturb 
the  peace  and  good  order  of  the  port. 

Facts  belonging  to  this  latter  class,  as  well  as  civil  contracts 
between  the  crew  and  persons  who  do  not  belong  to  the 
crew,  are  clearly  cognizable  by  the  territorial  tribunals. 

The  following  instances  illustrate  the  practical  application 
of  these  principles  of  jurisprudence. 

In  1806,  The  Newton,  an  American  merchantman,  being 
in  the  port  of  Antwerp,  a  quarrel  arose  between  two  of  the 
crew,  who  were  in  a  boat  belonging  to  the  vessel,  and  cog- 
nizance of  the  dispute  was  claimed  by  the  local  authorities 
and  by  the  American  Consul.  At  the  same  time  a  quarrel 
arose  between  certain  of  the  crew  of  The  Sally,  an  American 
merchantman  lying  in  the  port  of  Marseilles.  In  this  case 
a  severe  wound  had  been  inflicted  by  an  officer  of  The  Sally 
upon  one  of  the  men  for  disobedience  to  orders.  In  this 
case  a  similar  conflict  as  to  jurisdiction  took  place.  The 
superior  tribunal  {le  Conseil  d'Etat)  decided  in  both  cases  in 
favour  of  the  jurisdiction  of  the  American  Consul  {z). 

In   1837,  the   Swedish   vessel   Forsattning  was  anchored 

{x)   The  Exchange  v.  M'Faddon,  7  Cranch  {American)  Rep.  p.  144. 
(y)  Masse,  Le  Droit  comm.  t.  i.  p.  453  (ed.  1874.) 
Ortolan,  Dipl.  de  la  Mer,  t.  i.  pp.  292-310. 

(2)   Ortolan,  uhi  supra,  and  Appendix,  Annexe  H,  for  judgment  at 
lenp'th. 
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in  the  Loire,  in  the  Painboeuf  roads,  and  on  board  this  vessel 
the  crime  of  poisoning  was  committed.  The  Court  at  Rennes 
had  some  doubt  as  to  the  competence  of  the  Swedish  au- 
thority on  these  three  grounds  : — (1)  that  the  vessel  was  a 
merchantman ;  (2)  that  she  was  anchored  in  French  waters  ; 
(3)  that  there  was  no  reciprocity  between  France  and  Sweden 
on  the  subject ;  and  consulted  the  Government,  which  sent 
an  answer,  drawn  up  under  the  joint  authority  of  the  garde 
des  sceaux  and  the  ministre  des  affaires  etrangeres,  to  the  effect 
that  the  criminal  was  to  be  delivered  up  to  the  proper  au- 
thority on  board  of  his  own  ship  (a). 

These  examples  support  the  former  of  the  two  propositions 
of  French  jurisprudence  stated  above.  The  latter,  which 
sustains  the  territorial  jurisdiction,  is  illustrated  by  a  case 
which  happened  in  1845. 

In  the  winter  of  that  year  the  Tribunal  correctionnel  at 
Marseilles  declared  itself  competent  to  punish  the  captain  of 
an  English  merchantman  for  an  attack  upon  the  master  of  a 
French  vessel  in  the  port  (Z>).  In  harmony  with  these  prin- 
ciples, the  French  Law  gives  power  to  French  consuls  to 
adjudicate  on  disputes  arising  on  board  French  merchantmen 
when  lying  in  foreign  ports,  but  when  at  anchor  in  a  foreign 
roadstead  this  j)Ower  is  given  to  French  men-of-war,  if  there 
be  any  present,  and,  if  not,  to  French  consuls ;  with  an 
express  reservation,  however,  of  the  rights  of  the  local 
authorities.  The  power  given  to  their  own  officers  they 
consider  as  belonging  to  the  category  of  droits  de  police, 
incident  to  every  State  over  its  merchant  vessels ;  the  power 
of  the  local  authority  as  belonging  to  the  distinct  category 
oi  droits  de  juridiction  (c). 

CCCLIII.  These  droits  de  police  et  de  juridiction  over 
merchantmen    in  foreign  parts   have   been    the    subject  of 


{a)  Revue  de  Legist,  et  de  Jurisprud.  fevrier  1843,  tome  xvii.  p.  143. 

Masse,  Le  Droit  comm.  t.  ii.  p.  QS. 

(&)   Ortolan,  I)ipl.  de  la  Mer,  t.  i.  p.  297. 

(c)   Ortolan,  t.  i.  p.  300. 
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various  Treaties,  and,  though  differing  in  various  respects 
from  each  other,  make  on  the  whole  an  approach  to  a 
pretty  general  adoption  of  the  principles  laid  down  in  the 
preceding  paragraphs  {d). 

M.  Ortolan  (e)  considers  the  eleventh  article  of  the  Treaty 
between  France  and  the  United  States  of  North  America 
(November  14,  1788),  and  the  twenty-sixth  article  of  the 
Treaty  between  Denmark  and  the  Republic  of  Genoa 
(July  30,  1789),  as  containing  maxims  of  International  Law 
on  this  subject  worthy  of  general  adoption. 

M.  Masse  (/),  no  mean  authority,  thinks,  Avith  M.  Ortolan, 
that  the  distinction  between  the  two  kinds  of  offences  is 
rightly  taken  and  ought  to  be  generally  observed.  He 
admits,  however,  that  it  is  not  generally  in  force,  but  that 
the  simpler  distinction  between  men-of-war  and  merchant- 
men obtains ;  offences  on  board  the  former  being  left  to  the 
jurisdiction  of  the  ship,  on  board  the  latter  to  the  local  or 
territorial  authority  {g). 

CCCLIV.  Great  Britain  has  made  arrangements  with 
certain  foreign  Powers  for  the  recovery  of  seamen  who  desert 
from  the  ships  of  such  Powers  in  British  ports,  and  for  the 
recovery  of  seamen  deserting  from  British  ships  when  in  the 
ports  of  such  Powers  ;  and  the  hands  of  the  British  Exe- 
cutive have  been  strengthened  by  an  Act  of  Parliament  for 
such  purpose ;  and  it  is  competent  to  the  Queen  to  declare 
by  Order  in  Council  that  deserters  from  foreign  ships  may 
be  apprehended  and  given  up.  Upon  the  publication  of 
this  order,  justices  of  the  peace  must  aid  in  the  recovery  of 
such  deserters,  and  a  penalty  is  imj)osed  upon  persons  who 
harbour  them  (Ji). 

{d)  See  Case  of  the  Tempest,  Cour  de  Casscdion,  Feb.  25,  1 859,  Ballot, 
Hep.  1859. 

(e)   Ortolan,  Bipl.  de  la  Mer,  t.  i.  pp.  391,  392. 

(/)  Le  Broit  comm.  t.  i.  p.  454  (ed.  1874). 

(g)  Kliiber,  s.  53. 

Wheaton,  EUm.  t.  i.  p.  126. 

Casaregis  Disc.  136,  n.  9. 

{h)  16Vict.  c.  26.     See  joosi^,  chapter  on  Extradition. 
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CCCLV.  In  one  event  the  difference  between  the  mer- 
cantile and  military  marine  does  not  affect  the  question  of 
jurisdiction ;  that  is,  when  the  offence  has  been  committed 
on  board  a  vessel  navigating  the  oj)en  sea.  In  this  case  all 
authorities  combine  with  the  reason  of  the  thing,  in  declaring 
that  the  territory  of  the  country  to  which  the  vessel  belongs 
is  to  be  considered  as  the  place  of  the  offence,  and  in  pro- 
nouncing that  the  offender  must  be  tried  before  the  tribunals 
of  his  country  (i).  It  matters  not  whether  the  injured  person 
or  the  offender  belong  to  a  country  other  than  that  of  the 
vessel.     The  rule  is  applicable  to  all  on  board. 

The  principle  of  this  rule  has  been  carefully  preserved  in 
the  conventions  between  France  and  England,  which  have 
made  the  Slave  Trade  illegal,  so  far  as  relates  to  their  re- 
spective subjects  (J). 

The  English  law  provided  originally  for  the  trial  of  such 
offences  by  the  general  jurisdiction  of  the  High  Court  of 
Admiralty ;  but  during  and  subsequent  to  the  reign  of 
Henry  VIIL,  various  statutes  have  been  passed,  appointing 
and  regulating  the  tribunals  which  have  cognizance  of  this 
crime,  the  last  of  which  was  passed  in  the  reign  of  the  late 
King  William  IV.  (k).  Particular  provisions  are  contained 
in  a  recent  statute  as  to  the  extradition  of  fugitive  criminals, 
where  the  crime  has  been  committed  on  board  a  vessel  on 
the  high  seas,  which  vessel  afterwards  comes  into  a  British 
port  (Z). 

(?)    Vattel,  1.  i.  c.  xix.  s.  216. 

Fcelix,  s.  606. 

Ortolan,  t.  i.  p.  282. 

Wheaton,  Elem.  t.  i.  p.  134. 

Kent,  Comm.  i. 

See,  too,  as  affecting  merchant  vessels.  The  French  "Ordonnance,'"  29tli 
October,  1833,  A^-t.  15,  cited  by  Ortolan,  i.  283,  u.  Case  of  The  Cagliari, 
Dana's  Wheaton,  pp.  688,  689. 

{j)  Art.  7  of  the  Convention  of  30th  November,  1831. 

\h)  4  &  6  AVilliam  IV.  c.  36,  s.  22,  the  Central  Criminal  Court  Act. 
Russell  on  Crimes  (ed.  1877),  vol.  i.  pp.  10-15. 

(0  33  &  34  Vict.  c.  52,  s.  16 ;  amended  by  36  &  37,  Vict.  c.  60, 
sec.  6. 
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CHAPTER  XX, 

RIGHT    OF    JURISDICTION. — PIRATES. 

CCCLVI.  To  whatever  country  the  Pirate  may  have 
originally  belonged,  he  \^  justiciable  everywhere  {a) ;  his  de- 
testable occupation  has  made  him  hostis  humani generis,  and  he 
cannot  upon  any  ground  claim  immunity  from  the  tribunal 
of  his  captor.  "  With  professed  Pirates  "  (Lord  Stowell  says) 
^^  there  is  no  state  of  peace.  They  are  the  enemies  of  every 
"  country,  and  at  all  times ;  and  therefore  are  universally 
*^  subject  to  the  extreme  rights  of  war  "  (b).  The  Pirate  has, 
in  fact,  no  national  character.  No  captures  made  by  them 
affect  ownership,  the  rule  of  law  being  that  "  a  piratis  capta 
^*  dominium  non  mutant."  Piracy  is  an  assault  upon  vessels 
navigated  on  the  high  seas,  committed  animofurandi,  whether 
the  robbery  or  forcible  depredation  be  effected  or  not,  and 
whether  or  not  it  be  accompanied  by  murder  or  personal 
injury.     If  a  ship  belonging  to  an  independent  nation,  and 


(«)  See  7  Will.  IV.,  1  Vict.  c.  88,  s.  1.. 

Russell  on  Crimes,  vol.  1  (ed.  1877),  p.  255. 

JRe  Tronsen,  5  Best  and  Smith,  645. 

A)'chhold's  Criminal  Law,  ed.  Bruce  (1871). 

Grotius,  1.  iii.  c.  iii.  1,  2,  3  ;  1.  iii.  c.  ix.  16 ;  1.  ii.  c.  xviii.  1,  2,  3  ;  1.  ii. 
c.  xxi.  5;  1.  ii.  c.  17,  19-29  ;  1.  ii.  c.  xiii.  15;  1.  ii.  c.  xvii.  20. 

Bynkershoek,  Qucest.  J.  P.,  de  Piratica,  etc.  1.  i.  c.  xvii.  xv.  in  fine. 

Loccen.  de  Jure  Marit.  1.  ii.  c.  iii. 

Ortolan,  t.  i.  c.  xii.  p.  249 :  Des  Pirates. 

Dig.  L.  t.  xvi.  118 ;  XLIX.  t.  xv.  19  &  24. 

Kent's  Comm.  i.  186. 

Cicero  de  Off.  1.  iii.  29,  in  fine :  "  Nam  pirata  non  est  in  perduellioniim 
numero  definitus,  sed  communis  hostis  omnium,  cum  hoc  nee  fides  debet 
nee  jusjurandum  esse  commune." 

(b)   The  Le  Louis,  2  Dodson  Adm.  Rep.  pp.  244,  246. 
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not  a  professed  buccaneer,  practises  such  conduct  on  the  high 
seas,  she  is  liable  to  the  pains  and  penalties  of  Piracy.  The 
law  is  very  clearly  stated  by  Sir  L.  Jenkins  in  a  letter  of 
advice  to  Mr.  Secretary  Williamson  (1675). 

"  His  Majesty  had,  when  I  came  from  home,  a  controversy 
"  with  France^  in  a  case  not  much  unlike  yours.  A  French 
"  merchantman  had  gone  out  from  Rochel  to  the  West  Indies, 
"  and  had  committed  many  robberies  and  great  cruelties 
"  upon  those  of  his  crew  in  the  voyage.  He,  in  his  return, 
"  put  in  at  Kingsale  for  refreshment ;  his  company  accuse 
"  him ;  he  flies,  his  ship  and  goods  are  confiscated  as  the 
"  goods  of  Pirates.  This  sentence  was  opposed  by  the 
*^  French  Ambassador,  M.  Colbert,  and  the  cause  desired  to 
"  be  remanded  to  the  natural  judge  (as  was  pretended),  in 
"  France.  This  produced  several  memorials  and  several 
"  answers,  in  which  my  little  service  was  commanded ;  and 
"  the  King  and  his  Council  were  pleased  to  adjudge,  he  was 
"  sufficiently  founded  in  point  of  jurisdiction,  to  confiscate 
"  that  ship  and  goods,  and  to  try  capitally  the  person  him- 
"  self,  had  he  been  in  hold ;  the  matter  of  Renvoy  being  a 
"  thing  quite  disused  among  princes  ;  and  as  every  man,  by 
"  the  usage  of  our  European  nations,  is  justiciable  in  the 
"  place  where  the  crime  is  committed,  so  are  Pirates,  being 
"  reputed  out  of  the  protection  of  all  laws  and  privileges, 
"  and  to  be  tried  in  what  ports  soever  they  are  taken  "  (c). 

Dr.  Story,  in  his  judgment  in  United  States  v.  Smith, 
says :  "  There  is  scarcely  a  writer  on  the  Law  of  Nations 
"  who  does  not  allude  to  Piracy  as  a  crime  of  a  settled  and 
"  determined  nature ;  and  whatever  may  be  the  diversity  of 
"  definitions  in  other  respects,  all  writers  concur  in  holding 
"  that  robbery  or  forcible  depredations  upon  the  sea,  animo 
'^  fur  audi,  is  Piracy  "  (^d). 

The  same  very  learned  and  able  judge  guards,  however, 

((?)  Life  of  Jenkins,  vol.  ii.  p.  714, 

id)  5  Wheaton  {American)  Reports,  p.  163  :  the  note  {a)  to  this  page 
contains  a  most  learned  and  careful  accumulation  of  all  the  authorities  on 
the  subject  of  Piracy. 
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carefully  against  the  notion,  that  a  mere  excess  of  power  by 
a  lawfully  commissioned  ship  would  place  her  in  the  cate- 
gory of  a  Pirate.  As  to  the  tribunal,  the  mode  of  trial,  and 
the  punishment,  it  is  of  course  competent  to  each  country  to 
make  its  own  regulations.  By  the  laws  of  most  States  Piracy 
is  punishable  by  death  (^). 

CCCLVII.  It  has  been  observed  in  a  former  chapter 
that  the  municipal  laws  of  a  State,  or  of  a  number  of  States, 
cannot  constitute  that  offence  to  be  Piracy  which  is  not  so 
characterized  by  International  Law  ;  and  memorable  in- 
stances of  the  scrupulous  severity  with  which  this  doctrine  is 
upheld  by  Great  Britain  were  adduced  in  the  cases  of  the 
I.e  Louis  (/  ),  and  of  Regina  v.  Serva  {g). 

Piracy  has  indeed  become  infrequent  in  its  former  haunts, 
and,  both  in  the  Mediterranean  and  the  West  Indian  Seas, 
appears  to  be  nearly  extinct ;  but  in  the  waters  of  China  and 
the  Eastern  Archipelago  (A)  it  is  continually  carried  on; 
and  even  if  it  were  not,  the  law  relating  to  it  would  form  an 
important  chapter  in  International  Jurisprudence,  as  will  be 
seen  in  the  observations  which  follow  upon  the  different 
kinds  of  privateers. 

CCCLVIII.  That  law  has  been  laid  down  with  great 
learning  and  care  by  the  Judges  of  the  British  Admiralty 
Courts,  which  are,  it  will  be  remembered,  also  Courts  of 
International  Law. 

In  a  charge  given  at  a  session  of  Admiralty  within  the 
Cinque  Ports,  Sept.  2,  1668,  Sir  Leoline  Jenkins  expressed 
himself  as  follows  : — 

"  There   are  some  sorts   of  felonies    and  offences,  which 


(e)  See  generally,  1  Kent  Comm.  p.  187,  for  N.  American  U.  S.  Law. 

Russell  on  Crimes,  vol.  i,  cli.  viii.  for  English  Law. 

Ortolan,  1.  ii.  c.  xii.  for  French  Law  ;  and  Valin,  ii.  p.  236 :  "  Quant  a 
la  peine  due  aux  pirates  et  fourhans,  elle  est  du  dernier  supplice  suivant 
Vopinion  co)n7nune"  &c. 

(/)  2  Bodson  Adm.  Rep.  p.  210 

{g)  1  Venison,  Crown  Cases,  p.  104. 

{h)   The  Serhassan,  2  W.  Rob.  Adm.  Reports,  pp.  354-358. 
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"  cannot  be  committed  anywhere  else  but  upon  the  sea, 
"  within  the  jurisdiction  of  the  Admiralty.  These  I  shall 
"  insist  upon  a  littJe  more  particularly,  and  the  chiefest  in 
"  this  kind  is  Piracy. 

"  You  are  therefore  to  inquire  of  all  Pirates  and  sea-rovers ; 
"  they  are  in  the  eye  of  the  law  hastes  humani  generis, 
"  enemies  not  of  one  nation  or  of  one  sort  of  people  only, 
"  but  of  all  mankind.  They  are  outlawed,  as  I  may  say,  by 
''  the  laws  of  all  nations,  that  is,  out  of  the  protection  of  all 
"  princes  and  of  all  laws  whatsoever.  Everybody  is  com- 
"  missioned,  and  is  to  be  armed  against  them,  as  against 
*^  rebels  and  traitors,  to  subdue  and  to  root  them  out. 

"  That  which  is  called  robbing  upon  the  highway,  the 
"  same  being  done  upon  the  water  is  called  Piracy.  Now 
"  robbery,  as  'tis  distinguished  from  thieving  or  larceny, 
"  implies  not  only  the  actual  taking  away  of  my  goods, 
"  Avhile  I  am,  as  we  say,  in  peace,  but  also  the  putting  me 
**  in  fear,  by  taking  them  away  by  force  and  arms  out  of  my 
"  hands,  or  in  my  sight  and  presence ;  when  this  is  done 
*^  upon  the  sea,  without  a  lawful  commission  of  war  or 
"  reprisals,  it  is  downright  Piracy. 

**  And  such  was  the  generosity  of  our  ancient  English, 
"  such  the  abhorrence  of  our  laws  against  Pirates  and  sea- 
"  rovers,  that  if  any  of  the  King's  subjects  robbed  or  mur- 
"  dered  a  foreigner  upon  our  seas  or  within  our  ports,  though 
"  the  foreigner  happened  to  be  of  a  nation  in  hostility  against 
''  the  King,  yet  if  he  had  the  King's  passport,  or  the  Lord 
"  Admiral's,  the  offender  was  punished,  not  as  a  felon  only, 
"  but  this  crime  was  made  high  treason,  in  that  great  Prince 
"  Henry  the  Fifth's  time  ;  and  not  only  himself,  but  all  his 
"  accomplices,  were  to  suffer  as  traitors  against  the  crown 
**  and  dignity  of  the  King  "  (z). 

And  in  a  subsequent  charge  given  at  the  Admiralty 
Sessions  held  at  the  Old  Bailey,  Sir  Leoline  Jenkins  said : 

"  The  next  sort  of  offences  pointed  at  in  the  statute,  are 

ii)  Life  of  Sir  L.  Jenki7i8,  vol.  i.  p.  Ixxxvi. 
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^'  robberies ;  and  a  robbery,  when  'tis  committed  upon  the 
"  sea,  is  what  we  call  Piracy,  A  robbery,  when  'tis  com- 
*'  mitted  upon  the  land,  does  imply  three  things  : — 1.  That 
"  there  be  a  violent  assault.  2.  That  a  man's  goods  be 
''  actually  taken  from  his  person,  or  possession.  3.  That  he 
"  who  is  despoiled  be  put  in  fear  thereby. 

"  When  this  is  done  upon  the  sea,  when  one  or  more 
"  persons  enter  on  board  a  ship,  with  force  and  arms,  and 
*'  those  in  the  ship  have  their  ship  carried  away  by  violence, 
**  or  their  goods  taken  away  out  of  their  possession,  and  are 
"  put  in  a  fright  by  the  assault,  this  is  Piracy  (j)  ;  and  he 
"  that  does  so  is  a  Pirate,  or  a  robber,  within  the  statute. 

"  Nor  does  it  differ  the  case,  though  the  party  so  assaulted 
"  and  despoiled  should  be  a  foreigner,  not  born  within  the 
"  King's  allegiance ;  if  he  be  de  amicitia  Regis,  he  is  eo 
'^  nomine  under  the  King's  protection ;  and  to  rob  such  a 
"  one  upon  the  sea  is  Piracy. 

'*  Nor  will  it  be  any  defence  to  a  man,  who  takes  away  by 
^^  force  another's  ship  or  goods  at  sea,  that  he  hath  a  com- 
^*  mission  of  war  from  some  foreign  prince,  unless  the  person 
"  he  takes  from  be  a  lawful  enemy  to  that  prince.  'Tis  a 
"  crime  in  an  Englishman  to  take  commission  from  any 
"  foreign  prince,  that  is  in  open  war  with  another  prince 
"  or  State.  ^Ti^  felony  in  some  cases,  'tis  always  punishable 
"  as  a  great  misprision,  since  his  Majesty  hath  forbid  it  by 
^^  various  proclamations.  Yet  if  a  man  do  take  such  a  com- 
"  mission,  or  serve  under  it,  then  'tis  no  robbery  to  assault, 
^*  subdue,  and  despoil  his  lawful  enemy,  nor  yet  to  seize  and 
*^  carry  away  a  friend,  supposed  to  be  an  enemy,  provided  he 
'*  do  bring  that  friend,  without  pillaging  or  hurting  him,  or 
*^  taking  any  composition  from  him,  to  judgment,  in  some 
**  port  of  that  prince,  whose  commission  he  bears.  'Tis  not 
*^  only  Piracy,  when  a  man  robs  without  any  commission  at 
*^  all,  but  'tis  Piracy,  when  a  man,  having  a  commission,  de~ 


(y  )  Farinac,  torn.  vii.  Qu.  166,  de  Furtis,  n.  7.      Vide  Novell.  134,  cap. 
ult,     Farin.  ih.  n.  29,  de  Fcena,  ih.  c.  167,  part  i.  n.  32,  3  Jac.  c.  iv. 
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"  spoils  and  robs  those  which  his  commission  warrants  him 
"  not  to  fight  or  meddle  with ;  such,  I  mean,  as  are  de  Li- 
"  geantia  vel  Amicitia  Domini  Nostri  Regis,  and  also  de 
"  Ligeantia  vel  Amicitia  of  that  prince  or  State  that  hath 
"  given  him  his  commission. 

'^  You  are  therefore  to  inquire,  if  any  persons  have  com- 
"  mitted  robbery  upon  the  sea,  entering  with  force  and  arms 
"  into  any  ship  or  vessel  belonging  to  the  King's  subjects, 
"  or  to  the  subjects  of  any  prince  or  State  in  amity  with 
"  the  King,  and  not  in  war  with  any  prince  that  hath  given 
"  a  commission  to  such  aggressor.  Or  if,  after  such  en- 
"  tering  and  boarding  the  ship  or  vessel,  they  have  felo- 
'^  niously  carried  and  sailed  away  with  the  ship  itself,  or 
"  taken  away  any  merchandises,  or  goods,  tackle,  apparel, 
'^  or  furniture  out  of  it,  thereby  putting  the  master  of  such 
"  ship  and  his  company  in  fear. 

"  You  are  carefully  to  present  such  persons,  their  names, 
"  surnames,  and  additions,  their  places  of  abode  and  occu- 
'^  pation,  the  ships  and  the  goods  they  have  spoil'd  and 
"  robb'd ;  the  persons  they  have  so  assaulted  and  despoiled  ; 
"  the  kinds,  quantities,  values  of  the  goods  they  have  taken 
"  away ;  the  names  and  burdens  of  the  ships  or  vessels  they 
''■  committed  the  Piracy  in ;  and  where  those  vessels,  the 
"  goods,  and  the  Pirates  themselves  now  are ;  together  with 
*'  the  time,  place,  manner,  and  circumstances,  as  distinctly 
"  as  you  can. 

"  You  are  to  inquire  of  all  such  as  have  been  accessaries 
"  to  such  robbers,  in  aiding,  abetting,  comforting,  or  re- 
"  ceiving  them  [k).  For  there  may  be  accessaries  in  this  as 
*^  well  as  in  other  felonies,  and  they  are  punishable  here ; 
*'  Piracy  being  now  made  felony  by  a  Statute  Law,  and 
"  when  any  offence  is  felony,  either  at  the  Common  Law  or 
"  by  Statute,  all  accessaries,  both  before  and  after,  are  in- 
"  cidentally  included  "  (/). 


{k)  Jac.  Gothofred.  defamosis  Latronihus  investigandis,  p.  23. 
(/)  Life  of  Sir  L.  Jenkins,  vol.  i.  p.  xciv. 
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In  1696  Sir  Charles  Hedges,  Judge  of  the  High  Court  of 
Admiralty,  during  the  course  of  his  charge  to  the  Grand 
Jury,  made  the  following  observations : — 

"  The  King  of  England  hath  not  only  an  empire  and 
^  sovereignty  over  the  British  Seas,  but  also  an  undoubted 
'jurisdiction  and  power,  in  concurrency  with  other  princes 
'  and  States,  for  the  punishment  of  all  piracies  and  robberies 
'  at  sea,  in  the  most  remote  parts  of  the  world ;  so  that  if 

*  any  person  whatsoever,  native  or  foreigner.  Christian  or 
'  Infidel,  Turk  or  Pagan,  with  whose  country  we  have  no 
'  war,  with  whom  we  hold  trade  and  correspondence,  and  are 

*  in  amity,  shall  be  robbed  or  spoiled  in  the  Narrow  Seas ; 
'  the  Mediterranean,  Atlantic,  Southern,  or  any  other  seas, 
'  or  the  branches  thereof,  either  on  this  or  the  other  side  of 
'  the  line,  it  is  Piracy  within  the  limits  of  your  inquiry  and  the 
'  cognizance  of  this  Court  (m) Since  foreigners 

*  look  upon  the  decrees  of  our  courts  of  justice  as  the  sense 
'  and  judgment  of  the  whole  nation,  our  enemies  will  be 

*  glad  to  find  an  occasion  to  say,  that  such  miscreants  as 
'  are  out  of  the  protection  of  all  laws  and  civil  government 
'  are  abetted  by  those  who  contend  for  the  sovereignty  of 
'  the  seas.  The  barbarous  nations  will  reproach  us  as  being 
'  a  harbour,  receptacle,  and  a  nest  of  pirates ;  and  our 
'  friends  will  wonder  to    hear  that   the    enemies    of  mer- 

*  chants  and  of  mankind  should   find  a  sanctuary  in  this 

*  ancient  place  of  trade.  Nay,  we  ourselves  cannot  but 
'  confess,  that  all  kingdoms  and  countries  who  have  suffered 
^  by  English  pirates,  may,  for  want  of  redress  in  the  ordinary 

*  course,  have  the  pretence  of  justice,  and  the  colour  of  the 
'  laws  of  nations  to  justify  their  making  reprisals  upon  our 
'  merchants,  wheresoever  they  shall  meet  them  upon  the 
'  seas  {n\  .......  It  should  be  considered  likewise,  on 

'  the  o,ther  side,  that  he  who  brings  a  notorious  ■pirate,  or 
'  common  malefactor,  to  justice,  contributes  to  the  safety 

{ill)  "  Trial  of  Joseph  Daiuson  and  others,'''  13  HoweWs  State  Trials, 
p.  455  (A.D.  1696.) 
(w)  Ihid.  p.  456. 


RIGHT   OF   JURISDICTION  — PIRATES. 


495 


"  and  preservation  of  the  lives  of  many,  both  bad  and  good ; 
"  of  the  good,  by  means  of  the  assurance  of  protection  ;  and 
*^  of  the  bad  too,  by  the  terror  of  justice.  It  was  upon  this 
"  consideration  that  the  Roman  Emperors  in  their  edicts 
"  made  this  piece  of  service  for  the  public  good  as  merito- 
"  rious  as  any  act  of  piety,  or  religious  worship. 

"  Our  own  laws  demonstrate  how  much  our  legislators, 
"  and  particularly  how  highly  that  great  prince  King  Henry 
"  the  Fifth,  and  his  parliament,  thought  this  nation  concerned 
"  in  providing  for  the  security  of  traders,  and  scouring  the 
"  seas  of  rovers  and  freebooters.  Certainly  there  never  was 
*^  any  age  wherein  our  ancestors  were  not  extraordinarily 
"  zealous  in  that  affair,  looking  upon  it,  as  it  is,  and  ever 
"  will  be,  the  chief  support  of  the  navigation,  trade,  wealth, 
"  strength,  reputation,  and  glory  of  this  nation  "  (o). 

CCCLIX.  In  1718,  the  Judge  of  the  Vice -Admiralty 
Court  at  Charlestown,  in  South  Carolina,  laid  down  the  law 
as  to  Piracy  as  follows  : — 

"  Now  (p)  as  this  is  an  offence  that  is  destructive  of  all 
"  trade  and  commerce  between  nation  and  nation,  so  it  is 
"  the  interest  of  all  sovereign  princes  to  punish  and  suppress 
"  the  same. 

*^  And  the  King  of  England  (q)  hath  not  only  an  empire 
"  and  sovereignty  over  the  British  sea,  but  also  an  undoubted 
"  jurisdiction  and  power,  in  concurrency  with  other  princes 
"  and  States,  for  the  punishment  of  all  piracies  and  robberies 
"  at  sea,  in  the  most  remote  parts  of  the  world. 

"  Now  as  to  the  nature  of  the  offence :  Piracy  is  a  robbery 
*^  committed  upon  the  sea,  and  a  pirate  is  a  sea-thief. 

"  Indeed,  the  word  '  pirata,'  as  it  is  derived  from  irsLpav, 
"  *  transire,  a  transeundo  mare,'  was  anciently  taken  in  a  good 

(o)  "  Trial  of  Joseph  Daioson  and  others,^''  13  HoioeWs  State  Trials, 
p.  456. 

{p)  "  Trials  of  Major  Bonnet  and  others  for  Piracy  (a.d.  1718)/'  15, 
HoivelVs  State  Trials,  pp.  1234-1237. 

{q)  See  "  Sir  Charles  Hedges'  Charge  at  the  Trial  of  Dawson,  ^c," 
13  State  Trials,  p.  455.  Cited  and  approved  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  L.  R.  5  P.  C  199. 
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"  and  honourable  sense  (r),  and  signified  a  maritime  knight, 
*'  and  an  admiral  or  commander  at  sea ;  as  appears  by  the 
"  several  testmonies  and  records  cited  to  that  purpose  by 
"  that  learned  antiquary  Sir  Henry  Spelman  in  his  GIos- 
"  sarium.  And  out  of  him  the  same  sense  of  the  word  is 
"  remarked  by  Dr.  Cowel,  in  his  Interpreter  (s) ;  and  by 
"  Blount  in  his  Law  Dictionary  (t).  But  afterwards  the 
"  word  was  taken  in  an  ill  sense,  and  signified  a  sea  rover 
"  or  robber,  either  from  the  Greek  word  Tisipa,  deceptio, 
"  dolus,  deceit  (u) ;  or  from  the  word  irsipav,  transire,  of  their 
"  wandering  up  and  down,  and  resting  in  no  place,  but 
"  coasting  hither  and  thither  to  do  mischief;  and  from  this 
"  sense,  ol  Kara  OaXaa-a-av  KaKovpyoi,  sea-malefactors,  were 
"  called  TTstparal,  pirates." 

This  learned  Judge  also  cited  various  authorities  from  the 
Civil  Law,  and  from  jurists,  from  the  Statute  and  Common 
Law,  and  commentators  thereon,  the  most  important  of 
which  will  be  found  in  the  note  (x) ;  and  he  observed  that 


(r)  "  Pirata  pro  milite  maritimo,  0776  tov  ireipav,  i.e.  transire  yel  per- 
vagari.  Asser.  Menevens.  Epist.  in  vit.  -Alfred! :  Rex  JElfredus  jiissit 
cymbas  et  galeas,  i.e.  longas  naves,  fabricari  per  regnum,  ut  navali  prselio 
hostibus  adventantibus  obviaret.  Impositisque  piratis  in  illis,  vias  maris 
custodiendas  commisit.  Hoc  sensii  archipiratam  dici  censeo  pro  nauta- 
rum  prsefecto,  vel  quern  hodie  admirallum  nuncupamus.  In  quadam 
enim  Charta  Regis  Edgari  Ooenobio  Glastoniensi  confecta,  an.  Dom.  971, 
testium  unus  Martusin  archipiratam  se  nominat.  Annal.  Gisburnenses, 
in  Will.  Rufo,  cap.  1 :  Robertas  vero  comes  (Normaniae)  attemptavit 
venire  in  Angliam  cum  magno  exercitu ;  sed  a  piratis  regis,  qui  curam 
maris  a  rege  (Willielmo)  susceperant,  repulsus  est." — Spelman,  Glossar, 
in  voce  "  Pirata,"  p.  460. 

Vide  etiam  Selden,  Mare  Claus.  1.  ii.  c.  x.  p.  257. 

Engl,  et  Godolph.  Admir.  Jurisd.  c.  iii.  p.  25. 

(5)  In  the  word  "  Pirata." 

{t)  In  the  word  "  Pirate." 

(m)  See  JRidleys  View  of  the  Civil  Law,  p.  ii.  c.  i.  s.  3,  p.  127. 

(x^  3  Inst.  c.  xlix.  p.  113.     And  on  Littleton,  f.  391,  a. 

And  see  BridaVs  Jus  Ci'iminis,  pp.  70,  71. 

Coke,  3  Inst.  c.  xlix.  p.  113. 

Molloy  de  Jure  Marit.  1.  i.  c.  iv.  s.  1,  p.  51. 

See  Laivs  of  Oleron,  c.  47,  in  Godolph.  in  p.  211. 

Molloy,  ih.  s.  xii.  p.  67. 

"In  odium  piratarum,  prseter  alias  poenas,  statutum  est   ut   eorum 
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Piracy  remained  a  felony  by  the  Civil  Law  {y) ;  and  there- 
fore, though  the  Statute  of  28  Hen.  VIII.  c.  15  gave  a  trial 
by  the  course  of  the  Common  Law,  yet  it  altered  not  the 
nature  of  the  offence ;  and  the  indictment  must  mention 
the  same  to  be  done  ^' super  altum  mare"  upon  the  high  sea, 
and  must  have  both  the  words  "felonice"  and  "piratice"  {z), 
and  therefore  that  even  a  pardon  of  all  felonies  did  not  extend 
to  this  offence,  but  ought  to  be  specially  named. 

In  1802  Lord  Stowell  addressed  the  Grand  Jury  as 
follows : — 

"  You  are  called  upon  to  discharge  the  office  of  grand 
"jurors  for  the  jurisdiction  of  the  Admiralty  of  England — 
"  an  office  of  great  extent  in  point  of  local  authority,  and  of 

great  importance  to  its  operation.  It  extends  over  all 
'  criminal  acts  done  by  the  King's  subjects  upon  the  sea, 
"  in  every  part  of  the  globe.  You  have  to  inquire  of  such 
"  acts  committed,  wherever  the  ocean  rolls ;  and  in  the 
"  beneficial  intercourse  which  now  connects  all  the  nations  of 

navigia  ciiivis  deripere  liceat." — Zouch,  de  Jure  Nautico,  part  i.  s.  x. 
p.  400. 

"  A  piratis  aut  latronibus  capti  liberi  permanent." — Diy.  xlix.  t.  xv. 
xix.  s  ii. 

"  Qui  a  latronibus  captus  est,  servus  latronum  non  est :  nee  post- 
liminium illi  necessarium  est. — Ih.  24. 

"  Et  quae  piratse  aut  latrones  nobis  eripuerunt  non  opus  habent 
postliminio,  quia  jus  gentium  illis  non  concessit  ut  jus  Domini  mutare 
possint.  Itaque  res  ab  illis  captse  ubicunque  reperiuntur  vindicare  pos- 
sunt." — Grot,  de  Jur.Bel.  ac  Fac.  1.  iii.  c.  ix.  s.  xvi.  p.  561. 

See  27  Edw.  III.  c.  13,  p.  128. 

1  Croke,  p.  685,  Anonym. 

Hobart,  pp.  78,  79,  Sir  R.  Bingleys  Case,  and  Edmian  and  Smith" s 
Case,  29  Car.  II. 

^Kehle,^.  744,  pi.  11. 

Hale,  PL  Cr.  p.  77. 

Molloy,  p.  56. 

Hawkins,  PL  Cr.  1.  i.  c.  xxxvii.  s.  ii.  p.  98. 

28  Hen.  VIII.  c.  xv.  s.  3. 

{y)   Coke,  p.  112. 

Hale,  p.  77. 

Molloy,  b.  i.  c.  iv.  s.  xxv.  xxvi.  p.  62. 

(is)  LeacKs  Hawk.  PL  Cr.  b.  i.  c.  37,  s.  15. 

VOL.  I.  K  K 
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"  the  world,  and  of  which  your  own  country  enjoys  so  fair  a 
"  portion,  it  is  not  needful  that  I  should  enlarge  upon  the 
*'  necessity  of  preventing,  by  a  vigilant  civil  discipline,  all 
"  disorders  which,  by  obstructing  its  peace  and  freedom, 
"  might  endanger  its  existence  "  {a). 

CCCLX.  The  English  High  Court  of  Admiralty  was 
holden  before  a  judge  who  was  the  lieutenant  of  the  Lord 
High  Admiral,  and  was  a  court,  as  appears  from  the 
foregoing  extracts  from  the  charges  of  judges,  of  criminal  as 
well  as  civil  jurisdiction.  The  authority  of  this  Court  has 
been  supported  by  various  statutes ;  but  the  offences  cog- 
nizable by  it  have  been  by  recent  statutes  (b)  made  also 
triable  by  a  Central  Criminal  Court,  in  London,  of  which 
the  Judge  of  the  Admiralty  was  made,  with  other  judges,  a 
member,  and  also  power  has  been  given  (c)  to  any  judge  of 
assize,  oyer  and  terminer,  or  gaol  delivery,  without  the 
issuing  of  a  special  commission  required  by  an  earlier  statute 
(<i),  to  inquire  of  and  determine  all  offences  committed  at  sea 
or  within  the  Admiralty  jurisdiction.  The  jurisdiction  of 
the  High  Court  of  Admiralty,  however,  still  remained  for 
many  purposes,  and  was  in  some  respects  enlarged  by  the 
Statute  13  &  14  Victoria  c.  26  ;  an  Act  upon  which  a  con- 
struction was  put  in  a  most  important  case  of  piracy,  called 
"  The  Magellan  Pirates.'' 

By  virtue  of  the  recent  Judicature  Acts  (36  &  37  Vict, 
c.  66,  and  38  &  39  Vict.  c.  77)  this  authority  is  now  exer- 
cised by  what  is  called  the  Probate,  Divorce  and  Admiralty 
Division  of  the  High  Court  of  Justice. 

The  case  of  The  Magellan  Pirates  was  as  follows : — 

Towards  the  latter  end  of  1851,  there  was  an  insurrection 
in  some  of  the  dominions  belonging  to  the  State  of  Chili ; 
General  Cruz  was  at  the  head  of  this  insurrection,  failed, 

(a)  ^'  Trial  of  William  Codling  and  others^''  28  HoivelVs  State  Trials, 
p.  178  (1802). 

(6)  4  &  5  William  IV.  c.  36. 

7  &  8  Victoria,  c.  2. 

(c)  7  &  8  Vict.  c.  2. 

{d)  28  Ilenrv  VIII.  c.  15. 
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and  retired  into  the  country.  There  was  a  Chilian  convict 
settlement  at  a  place  called  Punta  Arenas,  the  garrison  of 
which  consisted  of  160  soldiers  and  450  male  convicts.  An 
officer  in  that  garrison  raised  an  insurrection,  and  murdered 
the  governor.  In  conjunction  with  those  who  conspired  with 
him,  he  seized  a  British  vessel,  called  The  Eliza  Cornish,  and 
also  an  American  vessel,  called  The  Florida.  They  murdered 
the  master,  and  Mr.  Deane,  part-owner  of  llie  Eliza  Cornish, 
and  also  the  owner  of  The  Florida.  These  facts  coming  to 
the  knowledge  of  Admiral  Moresby,  the  commander-in-chief 
of  that  station,  he  despatched  the  Virago,  a  British  steamer, 
under  the  command  of  Captain  Houston  Stewart,  to  the 
Straits  of  Magellan.  On  January  28,  1852,  a  vessel  which 
proved  to  be  The  Eliza  Cornish  was  described  working  out 
of  the  Straits;  chase  was  made,  and  a  shot  fired  across  her 
bow,  which  brought  her  to.  She  was  boarded,  and  seized 
by  orders  of  Captain  Stewart.  She  was  at  that  time  in  the 
possession  of  a  large  number  of  the  persons  who  had  raised 
the  insurrection  at  Punta  Arenas ;  there  were  found  on  board 
her  128  men,  24  women,  and  18  children.  The  guns  were 
loaded,  and  the  men  were  armed ;  they  were  under  the 
command  of  a  man  named  Bruno  Brionis,  who  held  a  com- 
mission from  Cambiaso,  the  leader  of  the  insurrection.  These 
men  were  afterwards  delivered  up  to  the  Chilian  authorities 
at  Valparaiso.  Captain  Stewart,  proceeded  in  search  of 
Cambiaso  and  the  other  insurgents,  and  he  secured  6Q  at 
Wood's  Bay.  On  Feb.  15,  Captain  Stewart  discovered 
The  Florida  in  possession  of  a  large  number  of  insurgents ; 
it  was  said  that  these  insurgents  had,  whilst  at  sea,  risen 
against  Cambiaso  and  five  others,  and,  with  the  aid  of  the 
American  master  and  crew,  brought  the  vessel  to  the  port 
where  Captain  Stewart  had  found  her.  On  board  The 
Florida  was  found  treasure  which  had  been  plundered  from 
The  Eliza  Cornish.  All  the  persons  on  board  The  Florida, 
not  American,  were  given  up  to  the  Chilian  authorities. 
Upon  this  state  of  facts.  Captain  Stewart  and  the  officers 
and  crew  of  H.M.S.  Virago,  applied  to  the  Court  of  Admi- 

K  K  2 
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ralty  for  a  certificate,  according  to  a  provision  of  a  recent 
statute,  in  order  that  they  might  obtain  the  payment  of 
bounty  for  capturing  these  pirates  in  the  Straits  of  Magellan. 
The  Judge  (e)  of  the  High  Court  of  Admiralty  said: — 

"As  to  the  general  character  of  these  transactions,  I 
"  really  cannot  bring  myself  to  entertain  a  doubt.  Even  if 
"  I  could  be  induced  to  adopt  the  distinction,  that  the  acts 
"  in  question  were  the  acts  of  insurgents,  I  should  still,  even 
"  from  that,  adhere  to  the  opinion  that  they  v^ere  piratical 
"  acts :  piratical  acts,  too,  in  my  judgment  in  no  degree 
"  whatsoever  connected  with  the  insurrection  or  rebellion, 
'^  or  with  the  intention  of  these  parties  to  go  to  any  other 
"  part  of  the  world.  They  were  acts  in  one  sense  of  wanton 
"  cruelty,  in  the  murder  of  foreign  subjects,  and  in  the 
"  indiscriminate  plunder  of  their  property.  I  am  of  opinion 
"  that  the  persons  who  did  these  acts  were  guilty  of  piracy, 
"  and  were  to  be  deemed  pirates,  unless  some  of  the  other 
"  objections  which  have  been  urged  ought  to  prevail.  It  has 
"  been  said  that  these  acts  were  not  committed  on  the  hio^h 
"  seas,  and  therefore  the  murder  and  robbery  not  properly  or 

"  legally  piratical In  this  case,  however,  the  ships 

"  were  carried  away  and  navigated  by  the  very  same  persons 
"  who  originally  seized  them.  Now  I  consider  the  possession 
"  at  sea  to  have  been  a  piratical  possession,  to  have  been  a 
"  continuation  of  the  murder  and  robbery,  and  the  carrying 
"  away  the  ships  on  the  high  seas  to  have  been  piratical  acts 
"  quite  independently  of  the  original  seizure  "  {f). 

(e)  Dr.  Lusliington. 

(/)  A  question  arose  as  to  the  construction  of  13  &  14  Vict.  c.  26, 
wliicli  liad  repealed  6  Geo.  IV.  c.  49. 

16  Jurist,  p.  1145,  The  Magellan  Pirates,  contains  a  report  of  this  pre- 
liminary objection.  The  second  section  of  the  Act  enacts  "  that  whenever 
any  of  her  Majesty's  ships  or  vessels  of  war,  or  hired  armed  vessels,  or 
any  of  the  ships  or  vessels  of  war  of  the  East  India  Company,  or  their 
boats,  or  any  of  the  officers  and  crews  thereof,  shall,  after  the  said  first  day 
of  June,  attack  or  be  engaged  with  any  persons  alleged  to  be  pirates 
afloat  or  ashore,  it  shall  be  lawful  for  the  High  Court  of  Admiralty  of 
England,  and  for  all  courts  of  Vice-Admiralty  in  any  dominions  of  her 
Majesty  beyond  the  seas,  including  those  courts  of  Vice- Admiralty  within 
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With  respect  to  the  general  character  of  piratical  acts  the 
learned  Judge  observed : — 

"  I  apprehend  that  in  the  administration  of  our  criminal 
"  law,  generally  speaking,  all  persons  are  held  to  be  pirates 
"  who  are  found  guilty  of  piratical  acts,  and  piratical  acts 
"  are  robbery  and  murder  upon  the  high  seas.  I  do  not 
"  believe  that,  even  where  human  life  was  at  stake,  our 
"  courts  of  common  law  ever  thought  it  necessary  to  extend 
"  their  inquiry  further,  if  it  was  clearly  proved  against  the 
"  accused  that  they  had  committed  robbery  and  murder  upon 
*'  the  high  seas.  In  that  case  they  were  adjudged  to  be 
"  pirates,  and  suifered  accordingly.  ...  It  was  never,  so 
"  far  as  I  am  able  to  find,  deemed  necessary  to  inquire 
"  whether  the  parties  so  convicted  had  intended  to  rob  or  to 
"  murder  on  the  high  seas  indiscriminately.  Though  the 
"  municipal  law  of  different  countries  may  and  does  differ  in 
"  many  respects  as  to  its  definition  of  piracy,  yet  I  appre- 
"  hend  that  all  nations  agree  in  this,  that  acts  such  as  those 
"  which  I  have  mentioned;,  when  committed  on  the  high  seas, 
"  are  piratical  acts,  and  contrary  to  the  law  of  nations.  .  .  . 
"  I  think  it  does  not  follow  that,  because  persons  who  are 
"  rebels  and  insurgents  may  commit  against  the  ruling 
"  powers  of  their  own  country  acts  of  violence,  they  may 
"  not  be,  as  well  as  insurgents  and  rebels,  pirates  also ; 
"  pirates  for  other  acts  committed  towards  other  persons. 
'*  It  does  not  follow  that  rebels  and  insurgents  may  not 
"  commit  piratical  acts  against  the  subjects  of  other  States, 
"  especially  if  such  acts  were  in  no  degree  connected  with 
"  the  insurrection  or  rebellion.  Even  an  independent  State 
"  may,  in  my  opinion,  be  guilty  of  piratical  acts.     What 

the  territories  under  tlie  government  of  the  East  India  Company,  to  take 
cognizance  of  and  to  determine  whether  the  persons  or  any  of  them  so 
attacked  or  engaged  were  pirates,  and  to  adjudge  what  was  the  total 
number  of  pirates  so  engaged  or  attacked,  specifying  the  number  of 
pirates  captured,  and  what  were  the  vessels  and  boats  engaged."  At  the 
hearing  of  the  case  the  learned  judge  said :  "  It  appears  to  me,  that  in 
affixing  a  construction  to  this  statute,  I  am  entitled  to  hold  that  the  inten- 
tion of  the  legislature  was,  that  acts  of  piracy  might  constitute  pirates." 
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"  were  the  Barbary  tribes  of  olden  times  ?  What  many  of 
"  the  African  tribes  at  this  moment  ?  It  is,  I  believe, 
'^  notorious  that  tribes  now  inhabiting  the  African  coast  of 
"  the  Mediterranean  will  send  out  their  boats  and  catch 
"  any  ships  becalmed  upon  their  coasts  ?  Are  they  not 
*'  pirates  because,  perhaps,  their  sole  livelihood  may  not 
"  depend  upon  piratical  acts  ?  I  am  aware  that  it  has 
"  been  said  that  a  State  cannot  be  piratical,  but  I  am 
"  not  disposed  to  assent  to  such  dictum  as  a  universal  pro- 
"  position  "  {g). 

CCCLXa.  There  have  been  but  two  recent  decisions  of 
importance  on  this  subject  in  the  English  Courts.  In  Reg. 
V.  M^Cleverty,  the  Telegrafo  or  Restaur acion  {h),  it  was 
holden  that  a  ship,  sold  by  public  auction  to  a  bond  fide 
innocent  purchaser,  before  any  proceedings  against  the  ship 
had  been  taken  on  the  part  of  the  Crown,  could  not  after- 
wards be  arrested  and  condemned  on  account  of  having  been 
previously  engaged  in  piratical  acts.  The  taint  of  piracy 
does  not,  in  the  absence  of  conviction  or  condemnation,  con- 
tinue, like  a  maritime  lien,  to  travel  with  the  ship  through 
her  transfers  to  various  owners. 

In  the  Attorney  General  of  Hong-Kong  v.  Kwok-a~Sing  («), 
the  Judicial  Committee  of  the  Privy  Council  adopted  Sir 
Charles  Hedges'  definition  of  piracy,  jure  gentium,  as  "  a 
"  robbery  within  the  jurisdiction  of  the  Admiralty." 

Special  provisions  are  contained  in  the  Order  in  Council 
of  March  9,  1865,  with  respect  to  the  punishment  of  piracy 
where  the  British  subject  is  in  China  or  Japan,  or  in  the 
Ottoman  dominions  (j). 

CCCLXI.  It  should  be  here  observed  that  in  time  of  war 
vessels  sailing  uwdiQY  letters  of  marque  or  a  w«^/o/2«Z  commission, 

(^)  1  Spink's  Eccl.  8f  Adm.  Hep.  p.  81. 

(h)  Law  Hep.  S  P.  C.  673,  Feb.  1871. 

(i)  Lmv  Rep.  5  P.  C.  199,  June  1873. 

Ij)  Sec  X.  rules  98-9.     See  now  41  &  42  Vict.  c.  67,  s.  6. 

The  recent  Extradition  Statute,  33  &  34  Vict.  c.  62,  s.  16,  contains 
special  provisions  with  respect  to  the  surrender  of  fugitive  criminals 
who  have  committed  crimes  on  the  high  seas. 


RIGHT    OF    JURISDICTIOX — rRIVATEERS.  503 

and  within  the  terms  of  that  commission,  are  not  and  never 
have  been  considered  as  pirates  by  International  Law  {k). 
And  even  if  they  exceed  the  limits  of  their  commission  and 
commit  unwarrantable  acts  of  violence,  if  no  piratical  inten- 
tion can  be  proved  against  them,  they  are  responsible  to  and 
punishable  by  the  State  alone  from  which  their  commission 
has  issued  (Z).  A  vessel  which  takes  commissions  from  both 
helligerenis  is  guilty  of  piracy,  for  the  one  authority  conflicts 
with  the  other.  But  a  nicer  question  has  arisen  with  respect 
to  a  vessel  which  sails  under  two  or  more  commissions 
granted  by  allied  Poiuers  against  a  common  enemy.  The 
better  opinion  seems  to  be  that  such  practice  is  irregular 
and  inexpedient,  but  does  not  carry  with  it  the  substance  or 
the  name  of  Piracy. 

"  The  law"  (Sir  Leoline  Jenkins  says  in  the  letter  already 
cited)  "  distinguishes  between  a  pirate  who  is  a  highwayman 
^'  and  sets  up  for  robbing,  either  having  no  commission  at 
"  all,  or  else  hath  two  or  three,  and  a  lawful  man-of-war 
"  that  exceeds  his  commission." 

The  question  remains,  what  is  the  character  affixed  by  the 
law  to  the  vessel  of  a  neutral  State  armed  as  a  privateer,  with 
a  commission  from  the  belligerent  ?  That  such  a  vessel  is 
guilty  of  a  gross  infraction  of  International  Law  (m),  that 

{k)    Vattel,  1.  iii.  c.  xv.  s.  229. 

Kliiher,  s.  260. 

See  ]Mr.  Lawrence's  article  in  tlie  North  American  Review,  1878, 
p.  21. 

(l)    Wheaton,  Ulem.  i.  141. 

BynkersJioeh,  Q.  J.  P.  i.  c.  xvii.:  ''  Qui  autem  nullius  principis  aiic- 
toritate  sive  mari  sive  terra  rapiunt  piratorum  prsedonumque  vocabulo  in- 
telliguntur.  Unde,  ut  piratse  puniuntur,  qui  ad  hostem  deprsedandum 
enavigant  sine  mandate  praefecti  maris  et  non  prsestitis  quae  porro  prae- 
stari  desiderant.  .  .  .  Sed  Pirata  quis  sit,  nee  ne,  inde  pendet  an  man- 
datum  prsedandi  habuerit,  si  habuerit  et  arguatur  id  excessisse  non 
continuo  eum  habuerim  pro  Pirata." 

(in)  See  the  law  laid  down  to  this  effect  in  tbe  following  American 
cases,  viz.  — 

"  Trial  of  Gideon  Henfielcl,  for  illegally  enlisting  in  a  French  Privateer." 
In  the  Circuit  Court  of  the  United  States  for  the  Pennsylvanian  District. 
Philadelphia,  1793,  p.  49. 
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slie  is  not  entitled  to  the  liberal  treatment  of  a  vanquished 
enemy,  is  wholly  unquestionable ;  but  it  would  be  difficult 
to  maintain  that  the  character  of  piracy  has  been  stamped 
upon  such  a  vessel  by  the  decision  of  International  Law. 
M.  Ortolan  admits  that  this  position  cannot  be,  though 
he  desires  that  it  should  be  maintained  {n).  At  the  same 
time  States  have  covenanted  that  they  will  prevent  their 
subjects,  under  heavy  penalties,  from  accepting  such  com- 
missions, as  is  seen  in  the  Treaty  of  1786  (September  26) 
between   Great    Britain  and  France  (o);     and  have  even 


"  Trial  of  John  Etienne  Guinet,  et  al.,  for  fitting  out  and  arming  a  French 
armed  vessel."  In  the  Circuit  Court  of  the  United  States  for  the  Penn- 
sylvauian  District.     Philadelphia,  1795,  p.  93. 

"  Trial  of  Francis  Villato,  for  entering  on  board  a  French  Privateer." 
In  the  Circuit  Court  of  the  United  States  for  the  Pennsylvanian  District. 
Philadelphia,  1797,  p.  185. 

"  Trial  of  Isaac  Williams,  for  accepting  a  Commission  in  a  French 
armed  vessel  and  serving  in  same  against  Great  Britain."  In  the  Circuit 
Court  of  the  United  States  for  the  Connecticut  District.  Hartford,  1799, 
p.  652. — State  Trials  of  the  United  States  (Jnj  Wharton),  published  at 
Philadelphia,  1849. 

{n)  Ortolan,  pp.  260-1 :  "  Mais  qu'il  y  ait  la  un  veritable  crime  de 
piraterie  de  droit  des  gens,  c'est  ce  qui  n'est  pas  encore  universellemeut 
reconnu." 

(o)  Art.  III. :  "■  On  est  aussi  convenu,  et  il  a  ete  arrete,  que  les  sujets 
et  habitans  des  royaumes,  provinces  et  Etats  de  leurs  Majestes  n'exerce- 
ront  a  I'avenir  aucuns  actes  d'hostilite  ni  violences  les  uns  centre  les 
autres,  tant  sur  mer  que  sur  terre,  fleuves,  rivieres,  ports  et  rades,  sous 
quelque  nom  et  pretexte  que  ce  soit ;  en  sorte  que  les  sujets,  de  part 
et  d'autre,  ne  pourront  prendre  aucune  patente,  commission,  ou  in- 
struction pour  armemens  particuliers,  et  faire  la  course  en  mer,  ni  lettres 
vulgairement  appelees  de  represailles,  de  quelques  princes  ou  Etats, 
ennemis  de  I'un  on  de  I'autre,  ni  troubler,  molester,  empecher  ou  en- 
dommager,  en  quelque  maniere  que  ce  soit,  en  vertu  ou  sous  pretexte 
de  telles  patentes,  commissions  ou  lettres  de  represailles,  les  sujets  et 
habitans  susdits  du  roi  de  la  Grande-Bretagne,  ou  du  Roi  Tres- Chretien, 
ni  faire  ces  sortes  d'armemens,  ou  s'en  servir  pour  aller  en  mer.  Et 
seront  a  cette  fin  toutes  et  quantes  fois,  qu'il  sera  requis  de  part  et 
d'autre,  dans  toutes  les  terres,  pays,  et  domaines  quels  qu'ils  soient,  tant  de 
part  que  d'autre,  renouvelees  et  publiees,  des  defenses  dtroites  et  expresses 
d'user,  en  aucune  maniere,  de  telles  commissions  ou  lettres  de  represailles, 
sous  les  plus  grandes  peines  qui  puissent  etre  ordonnees  contre  les  in- 
fracteurs,  outre  la  restitution  et  la  satisfaction  entiere,  dont  ils  seront 
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covenanted  that  it  shall  be  considered  by  their  municipal 
law  as  Piracy.  Among  the  articles  of  the  French  Ordon- 
nance  de  la  Marine,  collected  by  Valin,  is  the  following : — 
^'  Defendons  a  tons  nos  sujets  de  prendre  commissions 
*^  d'aucuns  Rois,  Princes  au  Etats  etrangers,  pour  armer  des 
*^  vaisseaux  en  guerre,  et  courir  la  mer  sous  leur  banniere, 
"  si  ce  n'est  par  notre  permission,  a  peine  d'etre  traites 
"  comme  pirates"  (p).  Treaties  between  France  and  Hol- 
land, in  1662,  and  between  France  and  the  United  States 
of  North  America,  in  1778,  declare  such  privateering  carried 
on  by  the  subjects  of  either  nation  to  be  Piracy  {cf).  A 
similar  treaty  was  entered  into  between  the  North  American 
United  States  and  Prussia  (r)  in  1785.  A  treaty  between 
Denmark  and  the  Republic  of  Genoa,  concluded  on  July 
30,  1789,  contained   a   similar  provision   (.<?).     And  all  the 

teniis  envers  ceiix  auxqiiels  ils  auront  cause  quelque  dommage." — 
Martens,  Rec.  de  Tr.  vol.  iv.  pp.  156-7. 

(^j)  L.  iii.  t.  ix.  art  iii.  t.  ii.  p.  235. 

{q)  "  Aucun  sujet  du  Roi  Tres-Ohretieii  ne  prendra  de  commission  de 
lettres  de  marque  pour  armer  quelque  vaisseau  ou  vaisseaux,  a  I'efFet 
d'agir  comme  corsaire  contre  les  dits  Etats-Unis  ou  quelques-uns 
d'entr'eux,  ou  contre  les  sujets,  peuples  ou  habitaus  d'iceux,  ou  contre  leur 
propriete,  ou  celle  des  habitans  d  aucun  d'entr'eux,  de  quelque  prince 
que  ce  soit,  avec  lesquels  les  dits  Etats-Unis  seronten  guerre.  Dememe, 
aucun  citoyen,  sujet  ou  habitant  des  susdits  Etats-Unis  et  de  quelqu'un 
d'entr'eux,  ne  demandera  ni  u'acceptera  aucune  commission  ou  lettre  de 
marque  pour  armer  quelque  vaisseau  ou  vaisseaux,  pour  courir  sus 
aux  sujets  de  S.  M.  T.  C,  ou  quelqu'un  d'entr'eux,  ou  leur  propriete,  de 
quelque  prince  ou  Etats  que  ce  soit,  avec  qui  sa  dite  Majeste  se  trouvera 
en  guerre;  et  si  quelqu'un  de  Tune  ou  de  I'autre  nation  prenoit  de 
pareilles  commissions  ou  lettres  de  marque,  il  sera  puni  comme  pirate.'''' 
—Martens,  Rec.  de  Tr.  (1778),  vol  ii.  p.  697  {Art.  xxi.) 

(r)  Art  XX. :  "  Aucun  citoyen  ou  sujet  de  I'une  des  deux  parties 
contractantes  n'acceptera  d'une  puissance  avec  laquelle  I'autre  pourroit 
etre  en  guerre,  ni  commission  ni  lettre  de  marque  pour  armer  en  course 
contre  cette  derniere,  sous  peine  d'etre  puni  comme  pirate.  Et  ni  I'un 
ni  I'autre  des  deux  Etats  ne  louera,  pretera  ou  donnera  une  partie  de  ses 
forces  navales  ou  militaires  a  I'ennemi  de  I'autre  pour  I'aider  a  agir  ofien- 
sivement  ou  defensivement  contre  I'Etat  qui  est  en  guerre." — (10  Sept. 
1785).     Martens,  Rec.  de  Tr.  iv.  p.  45. 

(s)  "  Les  sujets  de  part  et  d'autre  ne  pourront  prendre  ni  recevoir 
patentes,  instructions,  ni  commissions  pour  armemens  particuliers,  et  pour 
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Treaties  contracted  by  France  with  the  American  Repub- 
lics contain  a  provision,  of  which  the  16th  Article  of  the 
Treaty  with  Venezuela  (March  25,  1843)  may  serve  as  a 
sample : — 

"  16.  S'il  arrive  que  I'une  des  deux  parties  contractantes 
^^  soit  en  guerre  avec  quelque  autre  pays  tiers,  I'autre  partie 
'^  ne  pourra,  dans  aucun  cas,  autoriser  ses  nationaux  a  prendre 
^^  ni  accepter  des  commissions  ou  lettres  de  marque,  pour 
^^  agir  hostilement  centre  la  premiere,  ou  pour  inquieter  le 
"  commerce  et  les  proprietes  de  ses  sujets  ou  citoyens  "  (i^). 

CCCLXII.  Soon  after  the  abdication  of  James  II.  an  In- 
ternational question  of  very  great  importance  arose,  namely, 
what  character  should  be  ascribed  to  Privateers  commissioned 
by  the  monarch,  who  had  abdicated,  to  make  war  against  the 
adherents  of  William  III.,  or  rather  against  the  English 
while  under  his  rule?  The  question  in  fact  involved  a 
discussion  of  the  general  principle,  whether  a  deposed  sove- 
reign, claiming  to  be  sovereign  dejure,  might  lawfully  com- 
mission privateers  against  the  subjects  and  adherents  of  the 
sovereign  de  facto  on  the  throne;  or  whether  such  pri- 
vateers were  not  to  be  considered  as  Pirates,  inasmuch  as 
they  were  sailing  animo  furandi  et  deprcBdandi,  without  any 

faire  la  course,  en  mer,  ni  lettres  patentes  appelees  yulgairement  lettres  de 
represailles  d'aucun  prince,  ou  Etat  ennemi  de  I'une  ou  de  I'autre  partie 
contractante.  lis  ne  devront  jamais,  en  quelque  maniere  que  ce  puisse 
etre,  faire  valoir  des  semblables  patentes,  commissions,  ou  lettres  de 
represailles  d'une  puissance  tierce,  pour  troubler,  molester,  empecher,  ou 
endommager  les  sujets  respectifs,  ni  faire  de  tels  armemeus  et  courses, 
sous  peine  d'etre  regardes  et  traites  com  me  pirates. 

"  A  cette  fin  les  hautes  parties  contractantes  promettent  reciproquement 
de  faire  publier,  le  cas  avenant,  des  defenses  a  leurs  sujets,  sous  les  plus 
rigoureuses  peines,  d'exercer  de  pareilles  pirateries,  et  si  au  mepris  de  ces 
memes  defenses  quelqu'un  n'en  commet  pas  moins  de  semblables  contra- 
ventions, il  sera  puni  des  peines  prescrites  suivant  I'ordonnance  emanee, 
et  il  indemnisera  et  dedommagera  entierement  celui  ou  ceux,  sur  lesquels 
il  auroit  fait  des  prises." — Martens,  Rec.  de  Tr.  (1789),  vol.  iv.  pp.  447-8 
(^Art.  xii.) 

if)  Mortens,  Rec.  de  Tr.  (1843),  vol.  xxxiv.  p.  170. 

See  Manning's  Law  of  Nations,  p.  Ill,  for  other  Treaties  on  this 
subject. 
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national  character.  The  question,  it  should  be  observed,  did 
not  arise  in  its  full  breadth  and  importance  until  James  11. 
had  been  expelled  from  Ireland  as  well  as  England,  until, 
in  fact,  he  was  a  sovereign,  claiming  to  be  such  de  jure, 
but  confessedly  without  territory.  It  appears  that  James, 
after  he  was  in  this  condition,  continued  to  issue  letters  of 
marque  to  his  followers.  The  Privy  Council  of  William  III. 
desired  to  hear  civilians  upon  the  point  of  the  piratical 
character  of  such  privateers.  The  arguments  on  both  sides 
are  contained  in  a  curious  and  rather  rare  pamphlet,  pub- 
lished by  one  {ii)  of  the  counsel  (Dr.  Tyndal)  for  King 
William, in  the  years  1693-4  {x).  The  principal  arguments 
for  the  piratical  character  of  the  privateers  appear  to  have 
been — 

1.  That  International  Law  is  chiefly  built  upon  the 
general  good  of  all  the  societies  which  are  members  of  the 
universal  community. 

2.  That  long  custom,  in  things  indifferent,  is  not  binding 
upon  nations  after  they  have  publicly  declared  that  they  in- 
tend no  longer  to  be  bound  by  them, — instanced  in  the  case 
of  resident  ambassadors,  whom  a  nation  might,  without 
violation  of  Law,  refuse  to  receive. 

3.  That  nothing  can  more  diminish  from  the  sacredness 
of  the  Law  of  Nations  than  to  allow  it  no  other  foundation 
than  the  -practice  of  the  generality  of  sovereigns,  who  often 
sacrifice  the  happiness  of  their  own  nation  to  the  gratifica- 
tion of  their  passions. 

4.  That  the  Laws  of  Nations  relate  to  their  mutual  com- 
merce and  correspondence,  which  cannot  be  maintained  but 
by  having  recourse  to  those  who  have  the  power  of  making 
Peace  and  War,  and  all  Contracts  for  the  nations  which  they 
represent,  whose  acts  are  the  acts  of  the  whole  body,  and 
bind  the  members  as  much  as  if  each  particular  person  had 

(w)  The  other  was  Dr.  Littleton. 

{x)  An  edition  was  printed  in  1734  in  London,  "  for  the  proprietors," 
after  his  death,  to  which  I  have  referred, — "  An  Essay  concerning  the 
Latvs  of  Nations  and  the  Hights  of  Sovereigns,  hy  Matthew  Tyndal^  LL.D.''^ 
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assented.  That,  on  account  of  this  jwicer,  the  governors  of 
each  society  are  allowed  certain  prerogatives  by  other  nations 
over  whom  they  have  no  authority  and  who  are  no  otherwise 
concerned  with  them,  but  as  they  have  the  power  of  making 
contracts  for  the  nation  which  they  govern ;  that  therefore 
de  facto  Governors  are  recognized,  as  Cromwell  had  recently 
been,  by  other  States. 

5.  That  the  leagues  which  princes  make  with  one  another 
do  not  oblige  them  to  one  another  longer  than  they  are  in 
possession  of  their  Government,  because  they  are  made  on 
account  of  the  power  which  each  nation  has  to  afford  mutual 
assistance  and  benefit  to  another,  and  this  reason  still  con- 
tinues, though  the  person  who  was  entrusted  with  authority 
to  make  them  be  different,  the  former  person  being  then  no 
further  concerned  therein  than  according  to  the  Civil  Law  a 
proctor  would  be  with  a  cause  after  the  revocation  of  his 
proxy. 

6.  That  though  the  sovereign  of  a  country  in  which  a 
deposed  prince  took  refuge,  might  accord  to  him  what  national 
privileges  he  pleased,  yet  that  he  could  not  accord  to  him 
international  privileges,  which  belong  to  those  who  have 
summum  imperium,  and  not  to  a  titular  prince  who  in  the 
eye  of  International  Law  is  regarded  as  a  private  person. 
That  such  titular  prince  was  in  fact  a  subject — subditus  tern- 
porarius — of  the  sovereign.  What  right  could  he  claim  by 
the  Law  of  Nations,  when  no  nations  were  in  any  way  con- 
cerned with  his  actions  ?  Because,  as  to  foreign  nations,  they 
had  only  recognized  him  as  having  power  to  make  national 
contracts,  which  power  and  the  consequent  privileges  he  had 
ceased  to  have.  As  to  his  own  nation,  that  had  entrusted 
its  affairs  to  other  hands,  and  was  no  more  concerned  with 
him  than  a  foreign  State. 

7.  That  a  necessary  consequence  of  bis  being  reduced  to 
the  status  of  a  private  person,  and  of  not  having  any  of  the 
privileges  which  belong  to  those  who  possess  summum  im- 
perium,  was  an  incapacity  of  granting  commissions  to  private 
men-of-war  to  disturb  the  trade  of  any  nation. 
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8.  That  therefore  they  who  acted  under  such  commission 
may  be  dealt  with  as  if  they  acted  under  their  own  authority 
or  the  authority  of  any  private  person,  and  therefore  might 
be  treated  as  pirates. 

9.  That  if  such  a  titular  prince  might  grant  commissions 
to  seize  the  ships  and  goods  of  all  or  most  trading  nations, 
he  might  derive  a  considerable  revenue  as  a  chief  of  such 
freebooters,  and  that  it  would  be  madness  in  nations  not  to 
use  the  utmost  rigour  of  the  law  against  such  vessels. 

10.  That  if  he  could  grant  a  commission  to  take  the  ships 
of  a  single  nation,  it  would  in  effect  be  a  general  licence  to 
plunder,  because  those  who  were  so  commissioned  would  be 
their  own  judges  of  whatever  they  took,  whether  it  were 
lawful  prize  or  not,  because,  in  another  prince's  territories, 
whither  the  pretended  prize  must  be  brought,  the  titular 
and  ousted  prince  could  erect  no  court  of  judicature  to  judge 
according  to  Maritime  and  International  Law  concerning 
the  property  so  taken.  He  could  neither  enforce  the  attend- 
ance of  witnesses,  nor  the  restitution  of  ships  unjustly  taken, 
nor  provide  any  of  the  essential  requisitions  of  justice.  His 
own  residence  in  the  country  is  precarious,  and  at  any 
moment  he  might  be  banished  from  it. 

11.  The  sovereign  into  whose  ports  the  pretended  prizes 
would  be  taken,  would  have  no  legal  right  to  adjudicate 
upon  them,  and  assuming  that  he  had  the  right — what  if  he 
refused  to  exercise  it  ? 

12.  That  the  reason  of  the  thing  which  pronounced  that 
Robbers  and  Pirates,  when  they  formed  themselves  into  a 
civil  society,  became  jiifit  enemies^  pronounced  also  that  a 
king  without  territory,  without  power  of  protecting  the  inno- 
cent or  punishing  the  guilty,  or  in  any  way  of  administering 
justice,  dwindled  into  a  Pirate  if  he  issued  commissions  to 
seize  the  goods  and  ships  of  nations  ;  and  that  they  who 
took  commissions  from  him  must  be  held  by  legal  inference 
to  have  associated  sceleris  causa,  and  could  not  be  considered 
as  members  of  a  civil  society. 

13.  Lastly,  that   besides    all  these  reasons,  the   persons 
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being  Englishmen  were  morally  incapable  to  take,  from  any 
king  whatever,  a  commission  to  attack,  in  a  hostile  manner, 
the  goods  and  ships  of  their  fellow-subjects.  The  argument 
on  the  other  side  is  thus  stated  by  the  author  : — 

"  The  occasion  of  sending  for  the  civilians,  after  some  of 
"  them  that  were  consulted  had  given  their  opinions  in 
"  writing,  was,  as  the  Lords  told  Sir  Thomas  Pinfold  and 
"  Dr.  Oldys  (who  had  declared  that  they  Avere  not  py rates, 
'^  without  offering  to  shew  the  least  reason  why  they  were 
"  of  that  mind),  to  hear  Avhat  reason  they  had  to  offer  for 
"  their  opinion. 

"  Then  Sir  Thomas  Pinfold  said,  it  was  impossible  they 
''  should  be  pyrates,  for  a  pyrate  was  hostis  humani  generis, 
''  but  they  were  not  enemies  to  all  mankind;  therefore  they 
"  could  not  be  pyrates.  Upon  which  all  smiled,  and  one  of 
"  the  Lords  asked  him,  Whether  there  ever  luas  any  such 
'^  thing  as  a  pyrate,  if  none  could  he  a  pyrate  hut  he  that  was 
''  actually  in  war  with  all  mankind  ?  To  which  he  did  not 
*'  reply,  but  only  repeated  what  he  had  said  before.  Hostis 
''  humani  generis  is  neither  a  definition,  nor  so  much  as  a 
"  description  of  a  pyrate,  but  a  rhetorical  invective  to  show 
"  the  odiousness  of  that  crime.  As  a  man,  who,  tho'  he 
'*  receives  protection  from  a  government,  and  has  sworn  to 
^'  be  true  to  it,  yet  acts  against  it  as  much  as  he  dares,  may 
"be  said  to  be  an  enemy  to  all  governments,  because  he 
"  destroyeth,  as  far  as  in  him  lieth,  all  government  and  all 
"  order,  by  breaking  all  those  ties  and  bonds  that  unite 
"  people  in  a  civil  society  under  any  government :  so  a  man 
*'  that  breaks  the  common  rules  of  honesty  and  justice,  which 
"  are  essential  to  the  well-being  of  mankind,  by  robbing  but 
"one  nation,  may  justly  be  termed  hostis  humani  generis \ 
"  and  that  nation  has  the  same  right  to  punish  him,  as  if  he 
"  had  actually  robbed  all  nations. 

"  Dr.  Oldys  said,  that  the  late  king,  being  once  a  king, 
"  had,  by  the  Laws  of  Nations,  a  right  to  grant  commissions ; 
"  and  that,  tho'  he  had  lost  his  kingdoms,  he  still  retained  a 
"  right  to  the  privileges  that  belong  to  Sovereign  Princes. 
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"  It  was  asked  him  by  one  of  the  Lords,  whether  he  could 
"  produce  an  author  of  any  credit,  that  did  affirm,  that  he 
"  who  had  no  kingdom,  nor  right  to  any,  could  grant  com- 
"  missions  ;  or  had  a  right  to  any  of  those  privileges,  that 
"  belong  to  Sovereign  Princes  ?  And  that  no  king  would 
"  suffer  those  privileges  to  be  paid  to  Christina,  when  she 
*'  ceased  to  be  Queen  of  Sweedlaiid ;  and  that  it  was  the 
"  judgment  of  all  the  lawyers  that  ever  mentioned  that  point, 
"  that  she  had  no  right  to  them ;  and  he  did  hope,  that 
*'  those  who  had  sworn  to  their  present  majesties,  did  not 
"  believe  the  late  king  had  still  a  right :  and  that  that  point 
"  was  already  determined,  and  would  not  be  suffered  to  be 
"  debated  there.  To  which  he  answered,  that  King  James 
"  was  allowed  very  lately  the  rights  of  a  King^  and  that 
"  those  who  acted  by  his  commission  in  Ireland  were  treated 
"  as  enemies ;  and  people  that  followed  his  fortune  might 
"  still  suppose  he  had  a  right,  which  was  enough  to  excuse 
"  them  from  being  guilty  of  pyracy. 

"  One  of  the  Lords  then  demanded  of  him.  If  any  of  their 
"  majesties  subjects,  by  virtue  of  a  commission  from  the  late 
"  king,  should  by  force  seize  the  goods  of  their  fellow-subjects 
"  by  land,  whether  that  would  excuse  them  from  being  guilty 
"  at  least  of  robbery  ?  If  it  would  not  from  robbery,  why 
"  should  it  more  excuse  them  from  pyracy  ?  To  which  he 
"  made  no  reply.  Then  the  Lords  asked  Sir  Thomas  Pinfold 
"  and  Dr.  Oldys,  Whether  it  were  not  treason  in  their  ma- 
*'jesties  subjects,  to  accept  a  commission  from  the  late  king 
"  to  act  in  a  hostile  manner  against  their  own  nation  ?  Which 
"  they  both  owned  it  was  (and  Sir  Thomas  Pinfold  has  since, 
"  as  I  am  informed,  given  it  under  his  hand,  that  they  are 
"  traytors).  The  Lords  farther  asked  them.  If  the  seizing 
"  the  ships  and  goods  of  their  majesties  subjects  were  treason, 
**  why  they  would  not  allow  it  to  be  pyracy  ?  Because 
'^  pyracy  was  nothing  else  but  seizing  of  ships  and  goods  by 
"  no  commission  ;  or  what  was  all  one,  by  a  void  or  null  one, 
**^  and  said,  that  there  could  be  no  commission  to  commit 
"  treason,  but  what  must  be  so  :  to  which  they  had  nothing 
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'*  to  reply,  only  Dr.  Oldys  pretended  to  quote  a  precedent, 
"  which  he  said  came  up  to  the  present  case,  about  Antonio 
"  king  of  Portugal,  who,  as  he  said,  after  he  had  lost  his 
^*  kingdom,  gave  commissions  to  privateers  to  seize  upon  all 
*'  Spanish  vessels,  whom,  as  the  Spaniards  met  with,  they 
''  hanged  as  pyrates;  (so  far  his  precedent  is  against  him;) 
**  but  an  author  (without  naming  him)  was  of  opinion,  as  he 
"  said.  That  if  Antonio  had  ever  been  a  rightful  king,  that 
"  then  the  Spaniards  ought  not  to  have  treated  those  who 
"  acted  by  his  commission,  as  pyrates.  This  was  all  that  was 
"  said  by  the  Doctor  in  behalf  of  the  late  king's  privateers ; 
"  upon  which  I  must  beg  leave  to  make  a  few  reflections. 

"  As  to  those  privileges  which  were  allowed  the  late  King 
"  in  Ireland,  i\\Qj  were  not  allowed  him  upon  the  account  of 
"  any  right,  nor  was  it  an  owning  that  he  had  any  right  to 
"  that  kingdom,  but  barely  as  he  was  in  possession  ;  for  tt^en 
"  he  had  Rempublicam,   Curiam,  ^c,  and  consequently  a 
"  right  to  be  treated  as  an  enemy ;  and  not  only  he,  but 
"  whoever  had  been  in  possession  would  have  a  right  to  have 
*'  been  used  after  the  same  manner ;  and  is  no  more  than 
"  what  is  practised  in  all  civil  wars,  where   there  are  just 
"  forces  on  either  side.     These  privileges  being  allowed  him 
*^  when  he  was  a  public  person,  and  in  possession  of  a  king- 
*'  dom,  could  be  no  just  reason  to  induce  any  to  imagine,  that 
'^  they  would  be  permitted  him  when  he  was  reduced  to  a 
"  private  condition  ;  much  less  is  it  such  a  presumption  as  is 
"  sufficient  to  excuse  them,  who  acted  by  his  commission, 
"  from  suffering  as  pyrates.      The  very  accepting  a  commis- 
"  sion  from  him,  after  he  was  reduced  to  a  private  condition, 
"  to  act  against  their  own  nation,  was  a  demonstration  that 
"  the  government  Avas  no  longer  in  his,  but  other  hands,  who 
"  could  not  reasonably  be  presumed  would  allow  that  he  had 
^*  still  any  right,  or  they  that  acted  by  his  commission  should 
"  be  dealt  with,  as  if  he  still  had  a  right ;  but  that  they 
*^  should  be  used,  as  if  they  acted  by  no  commission,  or  what 
"  is  all  one,  a  null  or  invalid  one.     Their  pretending  to  be- 
"  lieve  he  has  still  a  right,  is  no  more  an  excuse  in  the  case 
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*'  of  pyracy,  than  of  treason,  which  every  traytor  may  pre- 
"  tend  to. 

"  As  to  the  story  of  Antonio,  the  Doctor  is  (to  suppose 
"  no  worse)  abominably  mistaken  in  the  very  foundation ; 
"  for  they  that  suffered  by  the  Spaniards  as  pyrates,  were 
"  French,  who  had   not   their    commissions   from  Antonio, 
"  but   from    their    own    king,    as    Alhericus    Gentilis,    who 
"  mentions  this  story :  Lib.  i.  cap.  4,  says,  At  ipsa  Historia 
"  vincat  eos  non  fuisse  Piratas,  per  literas  quas  Regis  sui 
"  ostendehant,  cui  Regi  serviehant,  non  Antonio,  etsi  maxime 
^^  pro  Antonio,  quod  illos  non  tangebat.      And  Conestaggius, 
"  who  is  the  historian  he   refers  to,   and   who  has  given 
"  an  excellent  account  of  that  war,  says  it  was  the  royal 
"  navy  of  France  (which  is  very  improbable  did  act  by  any 
"  authority  but  that  of  the  French  king's)  set  out,  as  he 
"  words  it,  Regiis  sub  Auspiciis,  with  which  the  Spanish  fleet 
"  engaged,  and  had  the  good  fortune,  after  a  long  and  bloody 
"  fight,  to  rout  it,  and  took  above  five  hundred  prisoners,  of 
''  which  almost  the  fifth  part  were  persons  of  quality,  whom 
"  the  Spanish  admiral  was  resolved  to  sacrifice  as  pyrates, 
"  because  the  French  king,  without  declaring  war,  had  sent 
"  them   to  the   assistance   of  Antonio :    against  which  pro- 
'*  ceedings  the  officers  of  the  Spanish  fleet  murmured,  and 
"  represented  to  their  admiral,  that  they  were  not  pyrates, 
"  because   they   had   the   French    king's    commission ;    but 
"  what  they  chiefly  insisted  on,  was  the  ill  consequence  it 
"  would  be  to  themselves,  who,  if  they  fell  into  the  hands 
"  of  the  French,  must  expect  the  same  usage.     As  to  the 
"  French   king's   assisting   Antonio   without  declaring  war, 
"  they  supposed,  that  before  the  sea  fight,  the  two  Crowns 
"  might  be  said  to  be  in  a  state  of  war,  by  reason  of  frequent 
"  engagements  they  had  in  the  Low   Countries.     This  is 
"  the  account  Conestaggius  gives  of  it,  which,  how  little  it 
"  is  to  the  purpose  the  Doctor  quoted  it  for,  is  so  visible, 
"  that  there  is  no  need  of  any  words  to  show  it.    But  granting 
"  (as  the  Doctor  supposeth)  that  Antonio  never  had  any 
"  right,  or,  at  least,  the  Spaniards  would  never  allow  he  had 
VOL.  I.  L  L 
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"  any,  yet  it  is  evident  from  the  historian,  that  they  allowed 
"  him,  during  possession,  the  same  privileges  as  the  late  King 
"  had  during  the  war  in  Ireland :  and  if  the  Spaniard,  by 
"  the  law  of  nations,  after  Antonio  was  driven  from  his  king- 
"  dom,  might  treat  those  that  acted  by  his  commission  as 
''  pyrates,  why  may  not  the  English  deal  after  the  same 
"  manner  with  those  that  act  by  the  late  king's  commission, 
"  since  they  look  on  him  to  be  in  the  same  condition  as  the 
"  Spaniards  did  on  Antonio,  without  a  kingdom,  or  right 
"  to  one  ?  What  difference  can  this  make,  that  one  had 
*'  never  a  right,  and  the  other,  tho'  he  had  once  a  right,  has 
"  lost  it  ? 

"  These  two  civilians,  I  believe,  are  the  only  persons, 
^'  pretending  to  be  lawyers,  who  are  of  opinion,  that  a  king 
"  without  a  kingdom,  or  right  to  one,  has,  by  the  Law  of 
"  Nations,  a  right  to  grant  commissions  to  privateers,  espe- 
"  cially  if  they  are  subjects  (as  they  have  acknowledged  it) 
*^  to  that  king,  against  whom  they,  by  their  commissions,  are 
"  to  act "  (3/). 

This  account  is  certainly  tinged  by  the  reporter's  hatred  of 
Jacobites,  and  very  probably  the  arguments  of  Pinfold  and 
Oldys  are  not  fully  reported ;  but  after  every  deduction  has 
been  made  in  their  favour,  the  reason  of  the  thing  must  be 
allowed  to  preponderate  greatly  towards  the  position  of  Tin- 
dal,  that  these  Privateers  ^qvq  jure  gentium  Pirates  {z). 


(i/)   Ti7idaVs  Essay,  pp.  43-8. 

(s)  The  law  respecting  Privateers  is  discussed  in  the  third  volume  of 
these  Commentaries,  part  ix.  ch.  vii. ;  part  x.  ch.  iii. 
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CHAPTER  XXL 

RENVOI. — EXTRADITION. 

CCCLXIII.  The  subject  of  this  chapter  seems  to 
require  a  threefold  division;  for  we  have  to  consider — 

1.  The  Right  of  a  State  to  dismiss  foreigners  commorant 
in  her  territories — sometimes  called  the  right  of  Renvoi  (a), 

2.  The  Obligation  of  a  State,  ander  the  general  law,  to 
surrender  foreign  subjects — or  the  Law  of  Extradition. 

3.  The  Obligation  of  a  State  to  surrender  foreign  subjects, 
in  compliance  with  the  provisions  of  Treaties  of  Extradition, 

CCCLXIV.  Every  State  is  held  to  lie  under  an  obliga- 
tion to  take  charge  of  its  natural  subjects ;  it  cannot  there- 
fore refuse  to  receive  back  citizens  who  have  migrated  in 
quest  of  food  or  employment  into  foreign  countries.  Corre- 
spondent with  this  obligation  on  the  part  of  the  State  of  the 
citizen,  is  the  right  of  the  State  into  which  he  has  migrated 
to  send  the  foreign  citizen  back  to  his  own  home. 

This  right  is  usually  known  in  Law  by  the  term  Droit  du 
Renvoi  {b).     At  the  same  time  it  must  be  observed,  that  it 

(a)  Ante,  chap.  x. 

(6)  Kenfs  Comtnent.  vol.  i.  p.  36,  and  note. 

Sir  L.  Jenkim,  speaking  of  the  demand  made  by  the  French  Crown 
on  behalf  of  a  French  subject,  charged  in  an  English  port  with  having 
committed  piracy  on  the  high  seas,  says  :  "  The  matter  of  Renvoy  being 
a  thing  quite  disused  among  princes,  and  as  every  man  by  the  usage  of 
our  European  nations  is  justiciable  in  the  place  where  the  crime  is 
committed,  so  are  pyrates,  being  reputed  out  of  the  protection  of  all  laws 
and  privileges,  and  to  be  tried  in  what  ports  soever  they  are  taken." — 
Vol.  ii.  p.  714. 

Martens,  1.  iii.  c.  iii.  s.  91. 

This  right  is  now  seldom  exercised  but  in  time  of  war.      During  the 

L  L  2 
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ceases,  where  the  citizen  has  been  naturalized,  by  express  lair, 
in  the  foreign  country.  And  the  right  can  hardly  be  held  to 
exist  where  the  naturalization  has  been  effected  by  tacit  per- 
mission. Martens  thinks  it  would  be  desirable  to  define,  by 
the  terms  of  a  positive  treaty  negotiated  with  every  country, 
the  cases  in  which  the  tie  between  the  citizen  and  his  native 
Government  shall  be  held  to  be  so  severed  as  to  destroy  the 
oblio-ation  of  receivino^  him  as^ain  ;  and  he  observes,  that  the 
Law  does  not  consider  the  character  of  the  native  subject,  in 
this  sense  and  for  this  purpose,  as  indelible. 

This  suggestion  of  Martens  is  founded  upon  the  practice 
of  many  of  the  German  States,  who  appear  also  to  have 
considered  the  question  with  respect  to  the  transmission, 
through  intermediate  States,  of  persons  from  the  country 
in  which  they  have  been  sojourning  to  the  country  of  their 
birth  (c). 

CCCLXV.  The  right  of  a  State  to  dismiss  foreigners 
from  its  territories  having  been  discussed,  the  obligation  of 
a  State  to  deliver  up  or  surrender  the  subject  of  a  foreign 
State  on  the  demand  of  that  State,  is  next  to  be  con- 
sidered {d\ 

Franco-German  war  (1870)  the  Frencli  Government  expelled  resident 
Germans. 

Wharton's  Conflict  of  Lmos,  s.  123. 

(c)  Martens,  1.  iii.  c.  iii.  s.  91. 

"  En  eftet,  le  gouvernement  de  chaqne  Etat  a  toujonrs  le  droit  de  con- 
traindre  les  etrangers  qui  se  trouvent  sur  son  territoire  a  en  sortir,  en 
les  faisant  conduire  jusqu'aux  frontieres.  Ce  droit  est  fonde  sur  ce  que 
I'etranger  ne  faisant  pas  partie  de  la  nation,  sa  reception  individuelle  sur 
le  territoire  est  de  pure  faculte,  de  simple  tolerance,  et  nuUement  d'obli- 
g-ation.  L'exercice  de  ce  droit  peut  etre  soumis,  sans  doute,  a  certaines 
formes  par  les  lois  intorieures  de  cliaque  pays  ;  mais  le  droit  n'en  existe 
pas  moins,  universellement  reconnu  et  pratique.  En  France,  aucune 
forme  speciale  n'est  prescrite  aujourd'hui  en  cette  matiere  ;  l'exercice  de 
ce  droit  d  expulsion  est  totalement  abandonue  au  pouvoir  executif." — 
Ortolan,  Diplom.  de  la  Mer,  1.  ii.  c.  xiv.  p.  323. 

(d)  Dissertatio  de  Deditione  Profwjorum :  Henricus  Provo  Kluit, 
Utrecht,  1829. 

The  Laio  of  Extradition,  by  Charles  Egan:  London,  1846. 
1  Kenfs  Comment.  36,  note. 
Ortolan,  Dipt,  de  la  Mer,  1.  i.  c.  xiv.. 
Wharton's  Conflict  of  Laws,  s.  940  ef  seq. 
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With  respect  to  citizens,  not  being  fugitives  from  justice, 
but  who  are  needed  for  the  exigencies  of  their  original 
country,  it  has  been  already  stated  that  International  Law- 
affords  no  pretext  for  their  delivery. 

With  respect  to  fugitives  from  justice,  the  doctrine  of  the 
Koman  Law  was  explicit  on  this  point,  ordering  that  every 
criminal  should  be  remitted  to  his  forum  criminis :  but  the 
reason  is  given  by  Paul  Yoet : — 

"  Jure  tamen  civili  notandum,  remissionibus  locum  fuisse 
"  de  necessitate,  ut  reus  ad  locum  ubi  deliquit,  sic  petente 
"  judice,  fuerit  mittendus,  quod  omnes  judices  uni  subessent 
"  imperatori.     Et  omnes  provinciae  Romanai  unitse  essent 

"  accessorie,    non    principaliter "    {e) "  Moribus 

"  nihilominus  (non  tamen  Saxonicis)  toiius  fere  Christi- 
"  anismi,  nisi  ex  liuynanitate ,  non  sunt  admissae  remissi- 
"  ones,  quo  casu,  remittenti  magistratui  cavendum  per  lit- 
"  teras  reversoriales,  ne  actus  jurisdictioni  remittentis  ullum 
"  pariat  praejudicium.  Id  quod  etiam  in  nostris  Provinciis 
**  Unitis  est  receptum.  Neque  enim  Provincia3  FoideratiB 
*^  uni  supremo  parent"  (/). 

CCCLXYI.  Though  the  reason  for  this  remission  of 
criminals  arose  from  the  peculiar  condition  of  universality 
incident  to  the  Koman  Empire,  there  is  not  wanting  the 
authority   of  great  jurists    (^)    to    support    as   maxims    of 


(e)  P.  Voet,  De  Stat.  s.  xi.  c.  i.  p.  297  (ed.  1715). 

Id.  p.  358. 

(/)  Ih.  s.  xi.  c.  i.  n.  G,  p.  297  (ed.  1715). 

Id.  p.  358  (ed.  1661). 

(//)  Grotius,  1.  ii.  c.  xxi.  s.  3,  4,  5 :  "  Veniainiis  ad  qugestionem  alte- 
ram de  receptu  adversus  poenas.  Poenas,  ut  ante  diximus,  natiiraliter 
cuivis,  cui  nihil  simile  objici  potest,  exigere  licet.  Institutis  civitatibus  id 
quidem  convenit,  ut  singulorum  delicta,  quse  ipsorum  coetum  proprie 
spectant,  ipsis  ipsarumque  rectoribus  pro  arbitrio  punienda  aut  dissimu- 
landa  relinquerentur. 

"  At  non  etiam  jus  tam  plenum  illis  concessum  est  in  delictis,  quse  ad 
societatem  humanam  aliqao  modo  pertinent,  qupe  persequi  ita  civitatibus 
aliis  earumve  rectoribus  jus  est,  quomodo  in  civitatibus  singulis  de  qui- 
busdam  delictis  actio  datur  popularis :  multoque  minus  illud  plenum 
arbitrium  babent  in  delictis,  quibus  alia   civitas  aut  ejus  rector  pecu- 
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International  Law,  both  the  following  propositions  upon 
this  question  of  Extradition  : — 

1,  That  States  are  under  an  obligation  to  refuse  an 
asylum  to  fugitive  criminals. 

2.  That  they  are  bound,  if  satisfied  by  examination  of  the 
prima  facie  guilt  of  the  fugitive,  to  surrender  him  for  trial 
to  the  country  in  which  he  committed  the  crime. 

CCCLXVII.  Nevertheless,  the  usage  of  nations  has  not 
accepted  these  propositions;  nor  is  the  opposite  view  without 
the  support  of  eminent  jurists,  such  as  Puffendorf  (A),  John 
Voet  (z).  Martens  (j),  and  others  {h), 

liariter  laesus  est,  et  quo  proinde  nomine  ille  illave  ob  dignitatem  aut 
securitatem  suam  jus  liabent  poenas  exigendse,  secundum  ea  quae  ante 
diximus.  Hoc  erg-o  jus  ci vitas,  apud  quam  nocens  degit,  ejusve  rector 
impedire  non  debet. 

^'  Cum  vero  non  soleant  civitates  permittere  ut  ci vitas  altera  armata 
intra  fines  suos  poenae  expetendae  nomine  veniat,  neque  id  expediat, 
sequitur  ut  ci  vitas,  apud  quam  degit  qui  culpae  est  compertus,  alterum 
facere  debeat,  aut  ut  ipsa  interpellata  pro  merito  puniat  nocentem,  aut 
ut  eum  permittat  arbitrio  interpellantis  ;  hoc  enim  illud  est  dedere,  quod 

in  historiis  saepissime  occurrit Neque  obstant  ilia  adeo  prae- 

dicata  supplicum  jure  et  asylorura  exempla.  Ilaec  enim  illis  prosunt 
qui  immerito  odio  laborant,  non  qui  commiserunt  quod  societati  bumanae 
aut  hominibus  aliis  sit  injuriosum." 

Rutherforth  follows  Grotius's  opinion,  1.  ii.  c.  ix.  s.  12.  So  also 
Heineccius  in  bis  Prcelectiones. 

Vattel,  1.  ii.  c.  vii.  pp.  75-6-7. 

Burlamaqui,  pt,  iv.  c.  iii.  ss.  23-29. 

{h)  Puffendorf,  1.  viii.  c.  iii.  ss.  23-4. 

{i)    Voet,  Be  Statutis,  297.     So  too  Kluher,  t.  i.  c.  ii.  s.  66. 

(  /)  Martens,  1.  iii.  cb.  iii.  s,  101.     De  VExtradition  d'un  Criminel. 

Story,  Conflict  of  Laivs,  ss.  Q2Q,  627,  628,  pp.  878-9-80. 

As  to  tbe  opinion  of  American  lawyers,  most  of  tbe  reasoning  on  eacb 
side  will  be  fouud  very  fully  collected  in  tbe  case  of  Jn  the  matter  of 
Washhwn,  4  John.  Ch.  R.  106 ;  tbat  of  Commonwealth  v.  Deacon,  10 
Serg.  ^  Raid,  123;  Hohnes  v.  Jennison,  14  Peto'^s  R.  540-598;  and 
tbat  of  Rex  v.  Pall,  1  Amer,  Jurist,  997.  Tbe  latter  case  is  tbe  decision 
of  Mr.  Obief  Justice  Reid  of  Canada.  See  also  1  Atner.  State  Papers, 
175;  Commamuealth  v.  De  Longchamps,  1  Dall.  Ill,  115;  U.  States  \. 
Davis,  2  Summer  R.  482,  486. 

1  Keyit,  Comment,  pp.  35-38. 

Merlin,    Questions  du  Droit,  tit.   Etranger  ;    Repert.  du  Droit,  tit. 

SOUVERAINETJ^. 

{k)  '^  Profecto  populum   cogere  ut  bunc  illumve  prebendat  nobisque 
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France,  Russia,  England,  and  the  United  States  of  North 
America,  have  constantly,  either  by  diplomatic  acts  or 
decisions  of  their  tribunals,  expressed  their  opinion,  that 
upon  principles  of  International  Law,  irrespective  of  Treaty, 
the  surrender  of  a  foreign  criminal  cannot  be  demanded  (Z). 

Mr.  Chancellor  Kent,  however,  expresses  himself  very 
strongly  upon  this  subject ;  and,  according  to  him,  "  It  is  the 
"  duty  of  Government  to  surrender  up  fugitives  on  demand, 
"  after  the  civil  magistrate  shall  have  ascertained  the  existence 
"  of  reasonable  ground  for  the  charge,  and  sufficient  to  put  the 
"  accused  on  his  trial.  For  the  guilty  party  cannot  be  tried 
''  and  punished  by  any  other  jurisdiction  than  the  one  whose 
"  laws  have  been  violated;  therefore  the  duty  of  surrendering 
"  him  applies  as  well  to  the  case  of  the  subjects  of  the  State 
"  surrendering  as  to  the  case  of  the  subjects  of  the  Power  de- 
"  manding  the  fugitive  "  (m) ;  and  it  must  be  admitted  that  the 
Eno-lish  courts,  even  before  the  Treaties  and  Statutes  herein- 
after  mentioned,  appear  to  have  held  the  doctrine  that  In- 
ternational Comity  was  sufficiently  stringent  to  compel  the 
surrender  of  the  criminal.  In  the  29th  year  of  Charles  II., 
we  find  the  following  decision  in  the  Kin^  v.  Hutchinson : 


remittat,  nihil  aliud  est,  nisi  ilium  cogere,  ut  faciat  aliquid,  ad  quod  jure 
ohstringi  non  potest. 

"  Si  quseritur,  quid  peragatur  a  civitate,  quae  consentit  in  deditionem 
profugi,  respondemus  earn  tantum  alteri  auxilium  ferre  in  exercitio  juris 
quod  in  profugum  habet.  Auxilium  ferre  est  actus  benevolentiae  et 
comitatis,  ad  quem  prsestandum  nemo  perfecte  est  obligatus." — Kluit,  de 
Deditione  Profugorum,  c.  i.  s.  1. 

Tittman,  in  Strafrechtspf.  p.  27 :  "  Wenn  das  dieser  Person  scbuldgege- 
bene  Verbreclien  mebr  aus  eiuer  Verletzung  des  politischen  Systemes,  als 
des  Kecbtes  jenes  Staates  besteht,  denn  ist  in  solchen  Fallen  das  Straf- 
reckt  an  sicb  selbst  nocb  zweifelbaft."— 16.  c.  ii.  s.  10,  p.  81,  note. 

(I)  Kluit,  de  Deditione  Profagorum,  c.  iv.  ss.  1,  3. 

Heffter,  1.  i.  Ixiii.  p.  119.     Recht  der  Auslieferungen. 

Fcelix,  1.  ii.  t.  ix.  c.  7. 

Cokeys  Institutes,  iii.  180. 

See  Wharton's  Conflict  of  Laivs,  ss.  940-945. 

(w^)  1  Kent's  Comfnentaries,  p.  37.  But  see  Story  on  the  Constitution 
of  the  United  States,  s.  1808,  and  note  2  thereon  ;  Story  on  the  Conjlict  of 
Laivs,  s.  628,  and  Coke's  3rd  Inst.  S80. 
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"  On  Habeas  Corpus  it  appeared  the  defendant  was  com- 
"  mitted  to  Newgate  on  suspicion  of  murder  in  Portugal, 
"  which  by  Mr.  Attorney,  being  a  fact  out  of  the  King's 
"  dominions,  is  not  triable  by  commission,  upon  35  Henry 
"  VIII.  c.  2,  §  1,  n.  2,  but  by  a  Constable  and  Marshal; 
"  and  the  Court  refused  to  bail  him,"  &c.  {n). 

In  1749,  the  Barons  of  the  Exchequer  said:  "The 
*^  Government  may  send  persons  to  answer  for  a  crime 
"  wherever  committed,  that  he  may  not  involve  his  country; 
"  and  to  prevent  reprisals  "  (o). 

In  1811,  Mr.  Justice  Heath,  sitting  in  the  Common 
Pleas,  observed :  "  It  has  generally  been  understood  that 
"  wheresoever  a  crime  has  been  committed,  the  criminal  is 
"  punishable  according  to  the  lex  loci  of  the  country,  against 
"  the  law  of  which  the  crime  was  committed ;  and  by  the 
"  comity  of  nations,  the  country  in  which  the  criminal  has 
"  been  found  has  aided  the  police  of  the  country  against 
"  which  the  crime  was  committed,  in  bringing  the  criminal 
"  to  punishment.  In  Lord  Loughborough^ s  time  the  crew  of 
'^  a  Dutch  ship  mastered  the  vessel,  and  ran  away  with  her, 
"  and  brought  her  into  Deal,  and  it  was  a  question  whether 
"  we  could  seize  them,  and  send  them  to  Holland ;  and  it 
'^  was  held  we  might "  {p). 

When  the  Scotch  demanded  the  Extradition  of  Bothwell, 
Queen  Elizabeth  promised  either  to  surrender  him  or  send 
him  out  of  her  kingdom. 

in)  Kehle's  Rep.  785. 

(o)  East  India  Compamj  v.  Campbell,  1  Vesey^s  {Sen.)  Hep.  247. 

(p)  Mure  V.  Kaye,  4  Taunton's  Rep.  43. 

As  to  the  power  of  transmitting  criminals  from  England,  in  which 
country  they  were;  apprehended,  to  Ireland,  in  which  country  they  had 
committed  the  offence,  see  Case  of  Liindy,  2  Ventris's  Rep.  p.  314,  Case 
in  the  2nd  year  of  Will,  and  Mary  ;  and  King  v.  Kimberley,  2  Strange  s 
Rep.  848,  Case  in  the  3rd  year  of  Geo.  II. 

It  is  clear  now,  however,  that  in  England  the  Crown  has  no  power  to 
surrender  a  fugitive  criminal,  unless  authorized  by  an  Act  of  Parliament, 
or  a  treaty  sanctioned  hy  Parliament. 

See  The  Attorney-General  for  Hong  Kong  ^.  Kiook-a-Sing,  Law  Reports, 
5  7^.  C.  p.  189. 
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It  is  well  known  that  Charles  II.  pursued  the  murderers 
of  his  father  with  unrelenting  severity.  He  entered  into 
a  Treaty  with  Denmark  (February  13,  1660),  by  the  5th 
article  of  which  the  Extradition  of  any  of  the  regicides,  who 
might  take  shelter  in  that  country,  was  stipulated  for,  and 
three  of  the  regicides,  who  had  fled  to  Holland,  were  sur- 
rendered to  him  by  De  Witt,  at  that  time  Grand  Pensioner. 
Napper  Tandy,  and  some  of  his  comrades  concerned  in  the 
Irish  rebellion  of  1795-8,  were  arrested  in  Hamburg,  and 
delivered  up  to  the  English  authorities,  an  act  which  was 
greatly  resented  by  Buonaparte  {q). 

There  are  two  circumstances  to  be  observed,  which  occur 
in  these  and  in  all  other  cases  of  Extradition  (r) : — 

1.  That  the  country  demanding  the  criminal  must  be  the 
country  in  which  the  crime  is  committed. 

2.  That  the  act  done,  on  account  of  which  his  Extradi- 
tion is  demanded,  must  be  considered  as  a  crime  by  both 
States. 

It  may  be  further  remarked  (5),  that  the  obligation  to 
deliver  up  native  subjects  would  now  be  denied  by  all  States, 
even  by  those  which  carry  the  general  doctrine  of  Extra- 
dition as  to  criminals  to  the  farthest  limit;  and  that  it  is 
generally  admitted  that  Extradition  should  not  be  granted 
in  the  case  of  political  offenders,  but  only  in  the  case  of 
individuals  who  have  committed  crimes  ao:ainst  the  Laws  of 


{q)  Mai'tens,  Erzdhhmgen  7nerhivurdi(/er  Fiille  des  neueren  Europ. 
Volkerrechts,  ii.  282. 

Case  of  James  Napper  Tandy  and  another,  HoioelVs  State  Trials,  vol. 
xxvii.  p.  1191. 

(r)  See  Attorney- General  of  Kong  Kong  v.  Kicok-a-Sing,  uhi  sup. 

(s)  Many  States  are  by  tlie  positive  laws  of  their  own  constitution 
prevented  from  delivering  up  citizens  to  foreign  Powers,  e.  g.  Prussia, 
Bavaria,  Wiirtemberg,  Baden,  Hesse,  Oldenburg,  Brunswick,  and 
Alteuburg, 

Vide  Heffter,  uhi  supra. 

Fcelix. 

Saaljield,  s.  40. 

KUiber,  t.  i.  c.  ii.  s.  G3. 
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Nature,  the  laws  which  all  nations  regard  as  the  foundation 
of  public  and  private  security  (t). 

The  result  of  the  whole  consideration  of  this  subject  is, 
that  the  Extradition  of  criminals  is  a  matter  of  Comity,  not 
of  Right,  except  in  the  cases  of  special  convention  (m). 

CCCLXVIII.  It  may  happen  that  two  nations  make  a 
request  {reclamation)  for  the  delivery  of  the  same  offender. 
The  only  course  which  the  State  harbouring  the  offender  is 
obliged  to  pursue,  in  such  a  case,  is,  not  to  show  partiality  to 
either  requesting  State.  According  to  Martens,  the  request 
of  the  State  which  claims  the  offender  as  attached  to  her 
service,  e.g.  as  an  officer,  or  a  public  functionary,  is  preferable 
to  the  request  of  the  country  against  which,  or  more  especially 
in  which,  the  crime  has  been  committed  ;  while,  on  the  other 
hand,  the  request  of  the  latter  State  is  preferable  to  that  of 
the  State  which  claims  the  offender  merely  as  an  individual 
subject.  It  is  hardly  necessary  to  discuss  this  nice  point  of 
International  casuistry,  as  it  is  clear  that  the  wisest  conduct 
which  a  State  can  adopt  is  to  refuse  the  request  of  both 
applicants  {x). 


it)    Vattel,  1.  i.  s.  233. 

Fcelix,  uhi  supi'a. 

Wharton's  Conflict  of  Laios,  ss.  946,  948. 

Heport  of  Royal  Commission  on  Extradition,  1878,  vide  jfost,  p.  550. 

(w)   Kara  rov  kolvov  airavTcov  dvOpcorrcov  voixov,  os  /ceirai  tov  (Pevyovra 
hix^aOai. — Demosth.  contra  Aristocr.  648. 

(x)  Edinburgh  Heview,  No.  Ixxxiii.  pp.  129,  139,  141. 
,     In  the  case  of  the  Creole,  all  the  judicial  authorities  in  the  House  of 
Lords  expressed  the  same  opinion.     February  1842,  Hans.  Par.  Deb. 

Oases  in  the  American  courts: — 

In  the  matter  of  Washburn,  4  Johnson'' s  Chancery  Reports,  106. 

Commonivealth  v.  Deacon,  ]  0  Serg.  ^  Raivl.  ]  23. 

Rex  V.  Ball,  American  Jurist,  297. 

United  States  v.  Davis,  2  Sionners  Rep.  486.     Judge  Story's  decision. 

Holmes  v.  Jenison,  14  Petei-'s  Reports,  640. 

Ex  parte  Holmes,  12  Vennonfs  Rep.  630. 

Case  of  Jose  Ferreire  Jos  Santos,  2  BrochenbourgKs  Reports,  492, 

The  result  of  these  cases  (for  a  reference  to  which  I  am  indebted  to  a 
note  in  Mr.  Chancellor  Kent's  Commentaries,  vol.  i.  pp.  36,  37),  seems  to 
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CCCLXIX.  The  right  of  a  State  to  demand  that  rebel- 
lious subjects  shall  not  be  allowed  to  plot  against  it  in  the 
territory  of  another  State,  has  been  already  discussed  {y) ; 
it  cannot,  when  stretched  to  its  utmost  limit,  be  extended 
beyond  the  point  of  requiring  the  foreign  State  to  send  the 
fugitive  in  safety  elsewhere ;  and  this  demand  can  only  be 
legally  made,  when  the  State  has  confessed  or  demonstrated 
its  inability  to  restrain  the  fugitive  from  carrying  on  plots 
against  the  country  from  which  he  has  fled. 

be,  that  the  constitution  of  the  United  States  confers  no  authority  on 
their  public  officers  or  courts  to  deliver  up  a  fugitive  criminal. 

See,  too,  Opinions  of  the  (America7i)  Attorneys-General, yo\.  i.  pp.384, 
392,  affirming  the  same  proposition,  and  correcting  a  former  opinion 
(vol.  i.  p.  46) ;  Story's  Comment,  on  the  Constitution,  vol.  iii.  pp.  675,  676 ; 
On  the  Conjlict  of  Laios,  ss.  Q)2Q,  627  ;  also  Commonwealth  v.  De  Long- 
chaynps,  1  Dallas,  111,  115. 

"  DifFerend  survenu  en  1747,  entre  la  Oour  de  Suede  et  celle  de  la 
Grande-Bretagne  au  sujet  de  I'extradition  d'un  negociant  nomme  Springer, 
accuse  de  haute  trahison  et  refugie  dans  I'hotel  du  ministre  d'Angleterre." 
Martens,  Causes  celehres,  dixieme  Cause.    Vide  post,  vol .  ii.  part  vi.  chap.  viii. 

In  1864,  however,  a  Cuban  criminal  named  Arguelles,  who  had  escaped 
to  New  York,  was  surrendered  by  the  President  of  the  United  States,  at 
the  request  of  the  Spanish  Government,  although  no  treaty  of  extradition 
then  existed  between  the  two  Powers. 

An  inquiry  on  the  subject  was  made  in  the  American  Senate  and  the 
President  sent  a  reply.  In  the  House  of  Representatives  a  resolution 
condemning  the  surrender  as  a  violation  of  the  Constitution,  and  in  dero- 
gation of  the  right  of  asylum,  was  rejected  by  a  large  majority,  and  the 
subject  was  referred  to  a  committee.  No  further  action  was  taken  in  the 
matter  by  Congress,  and  no  decision  as  to  the  legality  of  the  action  of  the 
President  was  given  in  the  courts  of  tbe  United  States. 

Wharton  (Conjlict  of  Laivs,  s.  943)  remarks  that  the  action  of  the 
United  States  in  this  case  "  assumes  that  it  is  wdthin  the  province  of  the 
chief  executive  to  cause  the  surrender  to  a  foreign  sovereign  of  a  fugitive 
against  whom  there  is  a  probable  case  of  the  commission  of  a  gross  crime 
recognised  as  Buohjui-e  gentium.  In  other  words,  extradition,  aside  from 
treaties,  is  within  the  discretion  of  the  sovereign,  to  be  exercised  by  him 
in  case  when  eminent  public  justice  requires." 

This  case  appears  not  to  be  considered  a  trustworthy  precedent  in  the 
United  States.  See  a  letter  from  Mr.  Bancroft  Davis,  written  in  the 
matter  of  one  Carl  Vogt,  July  1873,  where  a  contrary  view  is  upholden 
{Papers  relating  to  the  Foreign  Relations  of  the  United  States,  1873, 
vol.  i.  p.  21). 

{y)  See  cbap.  x. 
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This  very  important  subject  underwent  a  memorable  dis- 
cussion a  few  years  ago  in  the  House  of  Peers.  In  a  debate 
which  arose  upon  the  question  of  foreign  refugees,  most  of 
the  Lords,  who  were  either  then  discharging,  or  who  had 
discharged  judicial  functions  in  the  highest  tribunals  of  the 
realm,  delivered  their  opinions  upon  this  nice  question  of 
International  Law. 

Lord  Lyndhurst  introduced  the  subject  by  referring  to  the 
great  irritation  which  prevailed  at  Vienna,  and  throughout 
the  Austrian  dominions,  with  respect  to  the  alleged  conduct, 
in  London,  of  certain  refugees  from  the  Lombardic  dominions 
of  Austria.  It  will  be  very  difficult  to  abridge  without 
injuring  the  clear  exposition  both  of  our  National  and 
International  Law  laid  down  by  that  eminent  and  learned 
nobleman.  He  stated  that  Law,  with  respect  both  to 
British  subjects  and  to  foreign  refugees,  in  these  words : 

"  I  wall  first  take  the  case  of  a  British  subject.  If  a 
"  number  of  British  subjects  were  to  combine  and  conspire 
"  together  to  excite  revolt  among  the  inhabitants  of  a 
"  friendly  State — of  a  State  united  in  alliance  with  us — 
"  and  these  persons,  in  pursuance  of  that  conspiracy,  were 
"  to  issue  manifestoes  and  proclamations  for  the  purpose  of 
"  carrying  that  object  into  effect ;  above  all,  if  they  were  to 
**  subscribe  money  for  the  purpose  of  purchasing  arms  to 
"  give  effect  to  that  intended  enterprise,  I  conceive,  and  I 
"  state  with  confidence,  that  such  persons  w^ould  be  guilty 
"  of  a  misdemeanor,  and  liable  to  suffer  punishment  by  the 
"  laws  of  this  country,  inasmuch  as  their  conduct  would  tend 
^^  to  embroil  the  two  countries  together,  to  lead  to  remon- 
'"  strances  by  the  one  with  the  other,  and  ultimately,  it 
"  might  be,  to  war.  I  think  my  noble  and  learned  friends 
"  who  are  now  assembled  here,  and  who  perform  so  im- 
"  portant  a  part  in  the  deliberations  of  this  House,  will  not 
"  dissent  from  the  opinion  I  state  with  respect  to  British 
"  subjects.  Now  with  respect  to  foreigners.  Foreigners 
'^  residing  in  this  country,  as  long  as  they  reside  here  under 
*'  the  protection  of  this  country,  are  considered  in  the  light 
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"  of  British  subjects,  or  rather  subjects  of  her  Majesty,  and 
*^  are  punishable  by  the  criminal  law  precisely  in  the  same 
"  manner,  to  the  same  extent,  and  under  the  same  conditions, 
"  as  natural-born  subjects  of  her  Majesty.  In  cases  of  this 
"  kind,  persons  coming  here  as  refugees  from  a  foreign  State 
"  in  consequence  of  political  acts  which  they  have  committed, 
"  are  bound  by  every  principle  of  gratitude  to  conduct 
"  themselves  with  propriety.  This  circumstance  tends 
"  greatly  to  aggravate  their  offence,  and  no  one  can  doubt 
"  that  they  are  liable  to  severe  punishment.  I  will  put  the 
^^  case  in  another  shape.  The  offence  of  endeavouring  to 
*^  excite  revolt  ao;ainst  a  neio-hbourino;  State  is  an  offence 

O  <D  CD 

"  against  the  Law  of  Nations.  No  writer  on  the  Law  of 
"  Nations  states  otherwise.  But  the  Law  of  Nations, 
"  according  to  the  decision  of  our  greatest  judges,  is  part  of 
"  the  law  of  England.  I  need  say  no  more  with  reference 
"  to  the  nature  of  the  offence  imputed  to  those  individuals — 
"  I  need  say  no  more  than  that  they  are  subject  to  be 
"  punished  by  the  laws  of  this  country  for  offences  of  this 
"  description.  But  there  is  a  question  connected  with  this 
"  subject  of  considerable  difficulty,  arid  that  relates  to  the 
''  evidence  by  which  a  party  can  be  convicted.  Here,  I 
"  admit,  there  is  a  very  serious  difficulty.  It  is  not  sufficient 
"  that  the  offence  should  be  notorious  to  the  world.  You 
*^  must  have  such  evidence  to  support  the  particular  charge 
"  as  shall  be  admissible  before  our  tribunals  "  (z). 

In  the  course  of  the  debate,  the  Prime  Minister  stated  that 
the  Government  had  resolved,  if  any  event  occurred  whicli 
gave  just  grounds  of  complaint  to  a  foreign  Government 
against  a  refugee  in  this  country,  to  take  upon  themselves  the 
prosecution  of  such  an  individual,  and  not  to  throw  the  burden 
of  it  upon  the  foreign  minister.  The  principal  occasions  upon 
which  such  a  course  has  been  pursued  are  the  following : 

In   1799,  certain  English  subjects  were  prosecuted  for 


(z)    Vide  The  Times,  5tli  March,  1853. 
IlansarcVs  Pari,  Deh.  vol.  cxxiv.  p.  1 040. 
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publishing  a  libel  upon  Paul  I.,  Emperor  of  Russia.  The 
Attorney-General  in  that  case  said  that  he  had  been  com- 
manded to  file  an  information  in  order  to  vindicate  the  cha- 
racter of  the  Emperor  of  Russia — a  prince  in  amity  with 
this  country,  defamed  in  a  libel,  contrary  to  the  laws  and 
usual  policy  of  nations,  which  protect  not  only  the  magis- 
tracies, but  the  individuals  of  each  other,  from  insult  and 
reproach.  Lord  Kenyon  tried  the  case,  and,  though  Erskine 
defended  the  prisoners,  the  jury  found  them  guilty.  They 
were  punished  by  fine  and  imprisonment  (a).  Lord  George 
Gordon  was  found  guilty  of  libelling  Marie  Antoinette,  the 
consort  of  a  Sovereign  an  ally  of  this  kingdom. 

In  1803,  Jean  Peltier,  a  French  refugee,  was  prosecuted 
for  a  libel  on  Napoleon  Buonaparte,  then  First  Consul  of  the 
French  Republic  :  Lord  Ellenborough  tried  the  case,  and,  in 
spite  of  an  extraordinary  speech  delivered  by  Mackintosh,  the 
jury  found  Peltier,  his  client,  guilty  ;  but  as  war,  soon  after 
this  trial,  was  renewed  between  Great  Britain  and  France, 
the  defendant  was  never  called  upon  to  receive  judgment  (/>). 

In  1858,  a  conspiracy  against  the  life  of  Napoleon  III., 
planned  in  London,  excited  much  debate  on  the  Continent 
and  in  England  on  the  state  of  our  Criminal  Law  with 
respect  to  crimes  committed  by  foreigners  commorant  here 
against  foreign  Sovereigns  and  allies.  An  attempt  to  alter 
or  amend  the  existing  law  was  fatal  to  the  Government  of 
Lord  Palmerston,  which  introduced  a  Bill  for  that  purpose. 
All  the  legal  authorities — and  they  were  of  a  very  high 
order — in  the  House  of  Lords  expressed  their  clear  opinion 
that  the  foreigner  was  as  amenable  as  a  British  subject  to 
our  jurisdiction  for  offences  committed  in  this  country,  and 
that  to  conspire  the  murder  of  a  foreign  Sovereign  or  his 
consort  was  an  offence  cognizable  by  our  law  (c).  In  the 
same  year  one  Bernard  was  tried  on  a  charge  of  being  an 
accessory  before  the   fact  to   a  plot  for  assassinating  the 

(a)  HowelVs  State  Trials,  vol.  xxvii.  pp.  627-630. 

Ih)  lb.  vol.  xxviii.  pp.  530-619. 

(r)  See  TIansarcVs  Pari  Deb.  for  1858.     Ann.  Reg.  1858,  pp.  32-4. 
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Emperor  of  the  French,  which  caused  the  murder  of  one  of 
his  guards.  He  was  acquitted,  whether  justly  or  not  is  not 
to  be  considered  in  this  place  {d). 

CCCLXX.  The  delicate  question  of  the  protection 
afforded  to  native  offenders,  by  the  residence  of  persons  en- 
titled to  the  privilege  of  exterritoriality,  will  be  considered 
hereafter. 

CCCLXXI.  We  have  now  to  consider  {e)  the  prin- 
cipal Treaties  upon  the  subject  of  Extradition,  which  form 
an  important  part  of  Positive  International  Law  between  the 
contracting  parties,  and  cannot  but  have,  from  their  number, 
and  from  the  variety  of  States  which  have  entered  into  them, 
an  important  general  bearing  upon  this  question  of  Inter- 
national Jurisprudence. 

CCCLXXII.  In  France  (/),  the  matter  of  Extradition 
has  been  frequently  the  subject  of  domestic  legislation  and  of 
treaty  with  other  Powers. 

With  regard  to  the  former,  some  doubt  seems  to  exist  as 
to  the  present  legal  effect  of  enactments  and  provisions  made 
before  the  year  1831  {g). 

The  first  Treaty,  by  which  France  promised  and  stipulated 
for  Extradition,  was  concluded  between  that  country  and 
Spain,  in  1765  (Ji).  The  second  was  entered  into  with  the 
Duchy  of  Wiirtemberg,  in  the  same  year  (J).  According 
to  the  terms  of  the  latter  Treaty,  the  subjects  of  Extradition 
are  to  be  "  brigands,  malfaiteurs,  voleurs,  incendiaires, 
"  meurtriers,  assassins,  vagabonds." 

{d)  Ann.  Reg.  1858,  p.  310. 

1  Foster  and  Finlason,  240. 

(e)  Be  M.  et  de  C,  Tr.,  Index,  tit.  Extradition. 

(/)  FcbUx,  1.  ii.  t.  ix.  c.  7.  A  remarkably  clear  and  complete  expo- 
sition of  the  principles  adopted  by  the  Government  of  France  in  this 
respect  is  given  in  a  circular  of  the  5th  of  April,  1841,  sent  by  the  French 
Minister  of  Justice  to  the  Procure ur-General.  Hertslefs  Commercud 
Treaties,  xiii.  385.     It  will  be  found  in  the  Appendix. 

(//)  F(Blix  ih.  pp.  586,  592,  s.  612  and  note. 

{h)  It  does  not  appear  in  the  general  collections. 

[i)  Martens,  Rec.  de  Traites,  t.  i.  p.  310. 
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In  1783  (j),  France  became  a  third  party  to  a  Treaty 
conchicled  between  Spain  and  Portngal  in  1778  (A),  the 
sixth  Article  of  which  stipulated  for  the  mutual  Extradition 
of  natives  accused  of  counterfeiting  coin,  contrabandists,  and 
deserters.  The  stipulations  with  respect  to  deserters  were 
renewed  by  the  sixteenth  Article  of  a  Treaty  between  France 
and  Spain,  made  in  1786  (Z). 

By  a  Treaty  concluded  between  France  and  Switzerland 
in  August  1798  (fourteenth  Article),  and  renewed  in 
September  1803  (eighteenth  Article),  it  was  stipulated  [m), 
— "  Si  les  mdividus  qui  seroient  declares  juridiquement 
"  coupables  de  crimes  d'Etat,  assassinats,  empoisonnemens, 
"  faux  sur  des  actes  publics,  fabrication  de  fausse  monnoye, 
"  vols  avec  violence  ou  effraction,  ou  qui  seroient  poursuivis 
"  comme  tels  en  vertu  de  mandats  decernes  par  autorite 
"  legale,  se  refugioient  d'un  pays  dans  I'autre,  leur  extradi- 
"  tion  sera  accordee  a  la  premiere  requisition.  Les  choses 
"  voices  dans  I'un  des  deux  pays,  et  deposees  dans  I'autre, 
"  serozit  fidelement  restituees,  et  chaque  Etat  supportera, 
"jusqu'aux  frontieres  de  son  territoire,  les  frais  d'extradition 
"  et  de  transport.  Dans  le  cas  de  delits  moins  graves,  mais 
"  qui  peuvent  emporter  peine  afflictive,  chacun  des  deux 
"  Etats  s'engage,  independamment  des  restitutions  a  operer, 
"  a  punir  lui-meme  le  delinquant ;  et  la  sentence  sera  com- 
"  muniquee  a  la  legation  fran9oise  en  Suisse,  si  c'est  un 
"  citoyen  fran^ois,  et  reciproquement  a  I'envoye  helvetique 
"  a  Paris,  ou,  a  son  defaut,  au  land-amman  de  la  Suisse, 
"  si  la  punition  pesoit  sur  un  citoyen  de  la  Suisse."  It 
provides  also  for  the  Extradition  of  public  functionaries  or 
receivers  of  public  moneys  pursued  for  carrying  away  the 
property  of  the  State. 


(/)  Martens,  Rec  de  Traites,  t.  ii.  p.  612. 
(>.)  Ih.  p.  625. 
(/)  Ih.  t.  iv.  p.  187. 

{m)  Ih.  t.  vi.  p.  466 ;  t.  viii.  p.  132 ;'  Art.  xviii.     Renewed  on  the  18th 
of  July,  1828,  according  to  Fcelix,  585. 
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Stipulations  to  the  same  effect  were  inserted  in  the  Treaty 
of  Amiens  in  1802  (Article  Twenty),  between  England  and 
France  {n) ;  and  also  in  a  Treaty  between  the  same  parties 
in  February  1843. 

Treaties  between  France  and  England,  in  August  1787 
and  March  1815  (Articles  Eight  and  Nine),  contained  re- 
ciprocal stipulations  for  the  surrender  of  persons  accused  of 
offences  cognizable  in  courts  of  law  within  their  respective 
possessions  in  the  East  Indies  (o). 

CCCLXXIII.  It  appears  to  have  been  the  usage  of  the 
kingdom  of  the  Tivo  Sicilies  to  concede  Extradition  ;  but 
they  had  a  positive  Treaty,  of  July  1818,  on  the  subject, 
with  the  Pope,  for  the  surrender  of  all  delinquents,  with 
power  for  an  armed  force  of  the  one  country  to  make  arrests 
within  the  territory  of  the  other  {p). 

The  kingdom  of  the  Two  Sicilies  had  a  Treaty,  of  May 
1819,  with  Sardinia  {q),  for  the  delivery  of  individuals  con- 
demned to  the  galleys,  or  to  temporary  or  perpetual  labour. 

The  Papal  States  had  the  Treaty  above  mentioned  with 
Sardinia. 

CCCLXXVI.  Austria  (r),  which  incorporates  into  its 
own  code  the  power  and  obligation  of  Extradition,  entered 
into  a  Treaty  for  the  surrender  of  individuals  accused  of 
crimes  or  misdemeanours  (crimes  ou  delits  communs)  with 
Sardinia  as  early  as  April  1792  [s). 

(n)  Martens.  Rec.  de  Traites,  t.  vii.  p.  412. 

(o)  Martens,  Rec.  de  Traites,  t.  iv.  pp.  280-285.  This  ninth  article  of 
the  Treaty  of  1815,  relating  to  East  India,  is  expressly  recognised  and 
confirmed  by  the  recent  Anglo-French  Extradition  Treaty,  signed  at 
Paris  on  August  14,  1876. 

{p)  Martens,  Nouv.  Rec.  t.  v.  p.  281. 

Iq)  Martens,  Nouv.  Rec.  t.  v.  p.  398. 

(r)  Fcslir,  pp.  592,  593,  594. 

he  Puttlingen,  Die  gesetzliche  Behandlung  der  Ausldnder  in  Oester^ 
reich. 

Kluber,  Oeffentliches  Recht  des  deutschen  Bundes  und  der  Rundesstaaten, 
8S.  197,  347. 

Sections  ccclxxiv.  and  ccclxxv.  of  the  last  edition  are  omitted  in  this, 

{s)  Martens,  Nouv  Rec,  Supplement,  t.  ii.  p.  81. 

F(slir,  s.  621,  p.  594. 
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CCCLXXVII.  The  Extradition  of  persons  accused  of 
high  treason  was  stipulated  for  in  Treaties  made  by  Russia 
with  Prussia  as  to  Polish  subjects  (January  1834) ;  with  all 
the  States  of  the  Germanic  Confederation  (August  1836); 
and  with  the  Two  Sicilies  {t). 

CCCLXXVIII.  For  the  Extradition  o^ deserters,  Austria 
had  Treaties  with  Kussia  (April  1808,  May  1815,  July 
1822)  (z/);  with  the  minor  Italian  States  ;  with  the  Pope 
(June  1821);  with  Sardinia  (February  1826);  and  with  the 
G-ermanic  Confederation  (February  1831,  May  1832). 

CCCLXXIX.  Prussia  punished  offences  committed  by 
her  subjects  in  foreign  lands  against  her  own  laws  only  (^x) ; 
but  incorporated  in  her  criminal  code  the  obligation  of 
the  proper  magistrate  to  enforce  the  Extradition  which  has 
been  the  subject  of  Treaties  with  other  nations  ;  certain  pre- 
cautions being  taken,  such  as  taking  security  for  obtaining  a 
return  for  the  Act  of  Comity  granted  by  her  {reversalia  de 
ohservando  reciproco)  (?/).  She  has  had  various  Treaties 
since  1811. 

In  1832, 1834,  and  1836,  Prussia  entered  into  Treaties  for 
the  surrender  oi  political  offenders  with  the  Germanic  Con- 
federation, Austria,  and  Kussia  {z)\  in  1833  and  1837  («), 
into  Treaties  with  the  Germanic  Confederation  for  the  sur- 
render of  contrabandists,  provided  that  they  were  not  sub- 
jects of  the  State  in  which  they  were  arrested. 

She  also  stipulated  for  the  Extradition  of  deserters  with 
Denmark,  Brazil,  France,  Luxemburg,  and  the  Germanic 
Confederation  (6). 

Bavaria,  Oldenburg,  Saxe-Altenburg,  Brunswick,  Hanover, 
and   Electoral  Hesse,  had   the   same   principles,  generally 

(0  FcbUx,  s.  621,  p.  594. 

(w)  Martens,  Nouv.  Hecueil,  t.  iv.  p.  282 ;  t.  vi.  p.  120. 

FcsUx,  s.  621,  p.  595. 

(x)  lb.  8.  560,  p.  547. 

(j/)  lb.  a.  622,  p.  595. 

(z)  lb.  t.  XV.  p.  44. 

(a)  lb.  s.  622,  p.  596. 

(6)  76.  8.  622,  pp.  596,  597. 
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speaking,  inserted  in  their  domestic  Codes  and  foreign 
Treaties. 

The  new  Grerman  8trafgesetzhucli  punishes  offences  by 
Grermans  in  foreign  countries  against  German  laws,  with 
certain  restrictions  and  qualifications  (sections  4, 5,  6  and  7). 
It  provides  that  no  German  shall  be  given  up  to  a  foreign 
State  for  prosecution  or  punishment  (section  9). 

CCCLXXX.  Sxvitzerland  has  concluded  various  Trea- 
ties (c)  for  the  Extradition  of  persons  accused  of  crimes  or 
misdemeanors ;  but  in  none  of  them  is  any  mention  made  of 
the  surrender  of  Swiss  citizens ;  and  it  is  expressly  refused 
in  the  third  Article  of  her  Treaty  with  Austria,  and  in  her 
Treaty  with  England. 

Spain  and  Portugal  (d)  recognize  the  Extradition  of  per- 
sons charged  with  crimes  or  misdemeanors  as  a  principle 
of  International  Law,  and  have  various  Treaties  on  the 
subject  (e). 

CCCLXXXI.  Denmark  entered  into  Treaties  for  the  Ex- 
tradition of  malefactors  with  Brunswick  (May  1732,  July 
1744,  February  1759,  and  November  1767)  (/)  ;  and  with 
Sweden  (December  1809)  {g),  in  the  Ninth  and  separate 
Article  of  which  it  was  stipulated: — "  Les  devoirs  du  bon 
"  voisinage  imposant  aux  hautes  parties  contractantes  I'obli- 
"  gation  reciproquement  salutaire  de  contribuer,  en  autant 
"  qu'il  est  en  leur  pouvoir,  au  maintien  des  loix  criminelles 
"  des  deux  pays,  elles  sont  convenues  d'un  article  separe 
"  qui  sera  a  regarder  comme  s'il  etoit  insere  mot  a  mot  dans 
"  le  present  traite,  et  par  lequel  I'extradition  reciproque  des 
"  malfaiteurs  et  deserteurs  sera  stipulee  et  reglee  "  (h). 

CCCLXXXIV.  The  Sublime  Porte  is   accustomed   to 

(c)    Vide  post. 

{d)  Martens,  Nouv.  Rec.  t.  vii.  p,  646 ;  t.  ix.  p.  22. 
Fcelix,  p.  605,  and  note, 
(e)    Vide  post. 
(/)  M.  Kluit,  passim. 
Fcelix,  8.  635,  p.  606. 
{g)  MartenSf  Nouv.  Bee.  t.  i.  p.  223. 

{h)  Sections  ccclxxxii.  and  ccclxxxiii.  of  the  last  edition  are  omitted 
in  this  edition. 

M  u  2 
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surrender  malefactors  who  are  not  subjects,  but  has  re- 
fused to  surrender  'political  criminals  ( i).  She  appears  to  have 
no  Treaty  on  the  subject  of  Extradition. 

CCCLXXXV.  Greece  allows,  by  her  domestic  law,  the 
Extradition  of  Turkish  subjects  for  crimes  or  misdemeanors 
committed  in  her  territory,  but  does  not  allow  Greek  sub- 
jects to  be  surrendered  to  Turkish  authority  for  offences 
committed  in  the  Turkish  dominions  (J). 

CCCLXXXVa.  The  following  is  a  chronological  list  of 
the  most  important  Extradition  Treaties  believed  to  be  now 
in  force,  which  have  been  entered  into  by  the  Foreign  Powers 
of  Europe  with  countries  other  than  England  {K), 

Extradition  Treaties. 


1843,  Nov.  9,  between 

France             and       United  States 

1844,  Nov.  7, 

» 

France               , 

,        Netherlands 

1845,  Feb.  24, 

)) 

France                , 

United  States 

„       June  21, 

» 

France                 , 

,         Germany 

„      Ang.  20, 

J) 

France               , 

,        Germany 

1850,  April  9, 

» 

France               , 

,        Columbia 

„      Aug.  26, 

11 

France                , 

,         Spain 

„      Nov.  17 

)) 

Germany             , 

,        Netherlands 

„      Nov.  25, 

V 

Switzerland        , 

,         United  States 

1851,  Nov.  28, 

'> 

Denmark             , 

,         Netherlands 

1852,  June  16, 

1} 

Germany             , 

,         United  States 

„       Aug.  28, 

1) 

Austria                , 

,        Netherlands 

1853,  July  16, 

}) 

Austria                , 

,        Belgium 

1  Sept,  25,1 

)) 

Germany            , 

,        Netherlands 

„      Dec.  21, 

7f 

Netherlands        , 

,        Switzerland 

1854,  March  1, 

If 

Netherlands        , 

,         Sweden  and  Norway 

„      March  6, 

)f 

Austria               , 

,        Germany 

„       June  22, 

If 

Netherlands 

,         Portugal 

„       June  26, 

11 

Belgium 

,        Portugal 

„       July  13, 

11 

France 

,        Portugal 

1855,  July  17, 

11 

Austria 

,        Switzerland 

„      Nov.  13, 

11 

Austria               , 

,        France 

(«)  FcbUx,  s.  639,  p.  607,  and  note.  See  Hertslefs  State  Papers,  vol. 
xxxviii.  p.  1266 ;  vol.  xl.  p.  121. 

ij)  lb.,  s.  640,  p.  607. 

Revue  itranghre,  t.  i.  p.  417. 

{k)  In  Hertslefs  State  Papers  (vols,  xliv,  to  Ixiii.)  these  Treaties  up  to 
1873,  with  many  others,  will  be  found. 
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Extradition  Treaties 

(continued). 

1856,  July  3,  bet 

ween 

Austria 

and 

United  States 

1857,  Sept.  6, 

)» 

Italy 

11 

Spain 

„      March  18, 

» 

Austria 

11 

Belgium 

1868,  Feb.  10, 

M 

France 

11 

United  States 

1QKO  (March  16] 
1^^^'i  April  12  1 

■     M 

France 

J) 

Spain 

,,      June  16, 

J1 

Spain 

11 

Monaco 

1860,  Jan.  6, 

V 

Germany 

11 

Spain 

„      March  21, 

)) 

Sweden 

)i 

United  States 

„       April  11, 

f) 

France 

11 

Chili 

1860,  Aug.  2, 

V 

France 

11 

Netherlands 

„       Aug.  8, 

)f 

France 

11 

Netherlands 

„       Nov.  5, 

}) 

Netherlands 

11 

Spain 

1861,  April  17, 

V 

Austria 

11 

Spain 

1863,  Dec.  17, 

)} 

Portugal 

11 

Sweden  and  Norway 

1866,  Sept.  20, 

)) 

Italy 

11 

Sweden  and  Norway 

„        Oct.  2, 

}) 

Denmark 

11 

Russia 

1867,  March  31, 

J) 

France 

11 

Spain 

„       AprillO, 

n 

Netherlands 

1) 

Russia 

„        June  20, 

» 

Germany 

11 

Netherlands 

„        June  26, 

t) 

Portugal 

11 

Spain 

1868,  Feb.  22, 

» 

Germany 

11 

United  States 

„        March  23, 

11 

Italy 

„ 

United  States 

„       May  27, 

}) 

Portugal 

11 

Spain 

„        June  2, 

If 

Austria 

11 

Sweden  and  Norway 

„       June  3, 

)) 

Italy 

V 

Spain 

„        July  22, 

f) 

Italy  ^ 

11 

Switzerland 

1869,  Feb.  12, 

}> 

Austria 

11 

France 

„        Feb.  27, 

)f 

Austria 

11 

Italy 

„        April  16, 

V 

Belgium 

11 

Italy 

„        June  4, 

)) 

France 

11 

Sweden  and  Norway 

„        July  9, 

') 

France 

11 

Switzerland 

„       Nov.  20, 

1) 

Netherlands 

11 

Italy 

1870,  April  26, 

f} 

Belgium 

11 

Sweden  and  Norway 

„       May  12, 

f) 

France 

}1 

Italy 

„        June  17, 

V 

Belgium 

11 

Spain 

„        June -23, 

n 

Belgium 

11 

Italy 

1871,  Oct.  31, 

V 

Germany 

11 

Italy 

„       Dec.  11, 

11 

France 

11 

Germany 

1872,  March  16, 

11 

Spain 

If 

Brazil 

„       Sept.  4, 

11 

Belgium 

11 

Russia 

„       Sept.  23, 

11 

Austria 

11 

Montenegro 

„       Dec.  13, 

11 

Austria 

11 

Belgium 

„       Dec.  30, 

11 

France 

11 

Portugal 

1873,  Jan.  26, 

11 

Germany 

1) 

Switzerland 

„       Feb.  7, 

11 

Portugal 

1) 

Spain 
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1873, 

Extradition  Treaties  ( 
July  1,    between  Italy 

conti 

and 

nued). 

Switzerland 

}) 

July  16, 

jj 

France 

>> 

Italy 

V 

July  19, 

V 

Denmark 

11 

Italy 

)) 

July  26, 

r 

Germany 

» 

Italy 

}J 

Oct.  30, 

)} 

Portugal 

n 

Switzerland 

}) 

Nov.  17, 

>? 

Russia 

}) 

Switzerland 

1874, 

Jan.  24, 

}) 

Germany 

11 

Switzerland 

}} 

May  13, 

}f 

Belgium 

11 

Switzerland 

ii 

July  6, 

V 

Germany 

11 

Switzerland 

)i 

Aug.  15, 

)1 

Belgium 

11 

France 

V 

Sept.  30, 

V 

France 

)) 

Peru 

V 

Oct.  16, 

v 

Austria 

11 

Russia 

V 

Nov.  14, 

V 

Netherlands 

11 

Orange  Free  State 

V 

Dec.  24, 

>J 

Belgium 

11 

Germany 

1876, 

Sept.  12, 

V 

France 

11 

Luxemburg 

1876, 

,  Jan.  28, 

}) 

Belgium 

11 

Spain 

V 

Feb.  10, 

)f 

Switzerland 

1) 

Luxemburg 

>J 

March  9, 

)) 

Germany 

11 

Luxemburg 

)f 

March  26, 

}) 

Belgium 

11 

Denmark 

?J 

May  13, 

» 

Italy 

11 

Russia 

JJ 

July  8, 

V 

France 

iy 

Monaco 

)) 

Aug.  10, 

V 

Netherlands 

11 

Monaco 

1877, 

,  Jan.  6, 

V 

Spain 

)i 

United  States 

» 

Jan.  16, 

V 

Belgium 

11 

Netherlands 

j> 

March  21, 

V 

Russia 

)i 

Spain 

V 

March  28, 

V 

Denmark 

11 

France 

}J 

June  21, 

V 

Netherlands 

11 

Luxemburg 

7} 

July  28, 

V 

Denmark 

fi 

Netherlands 

)) 

Dec.  14, 

V 

France 

11 

Spain 

)i 

Nov.  17, 

V 

Italy 

11 

Greece 

1878, 

,  May  2, 

11 

Germany 

11 

Spain 

}) 

March  18, 

11 

Italy 

11 

Portugal 

ff 

April  11, 

11 

Netherlands 

11 

Portugal 

V 

Sept.  27, 

11 

Portugal 

11 

Uruguay 

CCCLXXXVb.  The  United  States  of  America  have 
made  the  following  Extradition  Treaties  in  addition  to 
those  mentioned  above: — 

Hawaiian  Islands  (December  20,  1849);  Venezuela 
(August  27,  1860);  Mexico  (December  11,  1861);  Hayti 
(November  3,  1864);  Dominican  Republic  (February  8, 
1867);  Nicaragua  (June  25,  1870.)  (/). 


(/)    Wharton's  Conflict  of  Laws,  §  942. 
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The  reciprocal  Extradition  of  criminals  amongst  the 
States  which  constitute  the  Union  is  expressly  provided 
for  by  the  Constitution  {m), 

CCCLXXXVI.  England  holds,  and  has  always  held,  as 
a  general  principle,  the  doctrine  of  refusing  to  surrender  any 
persons  who  may  have  taken  refuge  in  her  dominions  {n). 
The  recent  deviations  from  this  principle  are  bounded  by  the 
letter  of  the  Treaty  which  constitutes  the  particular  case  of 
exception ;  and  by  no  Treaty  has  she  departed  from  her  rule 
of  refusing  the  Extradition  of  political  refugees  (o). 

By  the  Treaty  of  Amiens,  England,  for  the  first  time, 
covenanted  with  France  for  the  Extradition  of  fugitives 
charged  with  forgery,  fraudulent  bankruptcy,  or  murder, 
committed  in  their  respective  territories  (/>) ;  but  this  Treaty 
was  for  a  limited  period.  She  also  had  at  various  times 
between  1787  and  1800  Treaties  for  the  surrender  of 
deserters  in  the  German  Principalities  {q). 

CCCLXXXVIa.  At  the  present  time  (August,  1879) 
the  following  Extradition  Treaties  are  in  force  between 
England  and  foreign  powers  : — 

Austria  (December  3,  1873)  (r);  Belgium  (May  20, 
1876,  and  July  23,  1877);  Brazil  (November  13,  1872); 
Denmark  (March  31,  1873);  France  (August  14,  1876); 
Germany  (May  14, 1872) ;  Hayti  (December  7,  1874)  ;  Italy 
(February  5,  1873,  and  May  7,  1873);  Netherlands  (June 
19,  1874);  Spain  (June  4,  1878);  Sweden  and  Norway 
(June  26,  1873);  Switzerland  (March  31,  1874,  June  19, 
1878,  and  December  13,  1878);  United  States  of  America 
(August  9,  1842).  This  list  does  not  include  Treaties  for 
the  surrender  of  deserters  from  merchant  vessels  {s). 

(m)  Story  on  the  Constitution,  ss.  1807-8-9. 
in)    Vide  M.  Fcslix,  s.  641,  p.  607,  and  note. 

(o)  Debate  in  the  House  of  Lords,  February  4, 1842.  Speech  of  Lord 
Brougham. 

(p)  Martens,  Recueil,  t.  vii.  p.  404  {Art.  xx.) 

{q)  Ibid,  tt.  ii.-vii. 

(r)  The  dates  are  those  of  signature,  not  of  ratification. 

(s)  See  post,  p.  547.  ; 
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CCCLXXXYIb.  The  first  Treaty  entered  into  by  this 
country  subsequently  to  the  Extradition  Act  of  1870,  was 
one  with  Germany,  which  has  since  been  adopted  as  a  model 
by  the  English  Foreign  Office. 

The  other  Treaties  differ  little,  except  in  the  list  of 
Extradition  crimes.  The  German  Treaty  was  signed  at 
London,  May  14,  1872,  and  runs  as  follows  (t): — 

"  Art.  I. — The  high  contracting  parties  engage  to  de- 
"  liver  up  to  each  other  those  persons  who,  being  accused 
"  or  convicted  of  a  crime  committed  in  the  territory  of  the 
"  one  party,  shall  be  found  within  the  territory  of  the 
^^  other  party,  under  the  circumstances  and  conditions 
*^  stated  in  the  present  Treaty. 

'-  Art.  II. — The  crimes  for  which  the  Extradition  is  to 
"  be  granted  are  the  following : — 

"  1.  Murder,  or  attempt  to  murder. 

"  2.   Manslaughter. 

"  3.  Counterfeiting  or  altering  money,  uttering  or  bring- 
"  ing  into  circulation  counterfeit  or  altered  money. 

'^  4.  Forgery  or  counterfeiting,  or  altering  or  uttering 
*'  what  is  forged  or  counterfeited  or  altered  ;  comprehending 
'^  the  crimes  designated  in  the  German  Penal  Code  as 
*^  counterfeiting  or  falsification  of  paper-money,  bank  notes, 
*'  or  other  securities,  forgery  or  falsification  of  other  public 
*'  or  private  documents,  likewise  the  uttering  or  bringing 
"  into  circulation,  or  wilfully  using  such  counterfeited, 
"  forged,  or  falsified  paj)ers. 

"  5.   Embezzlement  or  larceny. 

"  6.   Obtaining  money  or  goods  by  false  pretences. 

"  7.  Crimes  by  bankrupts  against  bankruptcy  law ;  com- 
**  prehending  the  crimes  designated  in  the  German  Penal 
"  Code  as  bankruptcy  liable  to  prosecution. 

"  8.  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or 
"  director,  or  member  or  public  officer  of  any  company, 
**  made  criminal  by  any  law  for  the  time  being  in  force. 

{t)  HertsleVs  Treaties,  vol.  liii.  p.  624. 
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"9.  Rape. 

«  10.  Abduction. 

"11.   Child-stealing. 

"  12.  Burglary  or  housebreaking. 

"13.  Arson. 

"  14.   Robbery  with  violence. 

"15.  Threats  by  letter,  or  otherwise,  with  intent  to  extort. 

"  1 6.  Sinking  or  destroying  a  vessel  at  sea,  or  attempting 
"  to  do  so. 

"17.  Assaults  on  board  a  ship  on  the  high  seas,  with 
"  intent  to  destroy  life,  or  to  do  grievous  bodily  harm. 

"18.  Revolt,  or  conspiracy  to  revolt,  by  two  or  more 
"  persons  on  board  a  ship  on  the  high  seas,  against  the 
^^  authority  of  the  master. 

"  The  Extradition  is  also  to  take  place  for  participation 
"  in  any  of  the  aforesaid  crimes,  provided  such  participation 
"  be  punishable  by  the  laws  of  both  the  contracting  parties. 

"  Art.  III. — No  German  shall  be  delivered  up  by  any 
"  of  the  Governments  of  the  Empire  to  the  Government  of 
"  the  United  Kingdom ;  and  no  subject  of  the  United 
"  Kingdom  shall  be  delivered  up  by  the  Government 
"  thereof  to  any  German  Government. 

"  Art.  IV. — The  Extradition  shall  not  take  place  if  the 
"  person  claimed  on  the  part  of  the  Government  of  the 
"  United  Kingdom,  or  the  person  claimed  on  the  part  of 
"  any  of  the  Governments  of  the  German  Empire,  has 
"  already  been  tried  and  discharged  or  punished,  or  is  still 
"  under  trial,  in  one  of  the  States  of  the  German  Empire, 
"  or  in  the  United  Kingdom,  respectively,  for  the  crime  for 
"  which  his  extradition  is  demanded. 

"  If  the  person  claimed  on  the  part  of  the  Government  of 
"  the  United  Kingdom,  or  if  the  person  claimed  on  the  part 
"  of  any  of  the  Governments  of  the  German  Empire,  should 
"  be  under  examination  for  any  other  crime  in  one  of  the 
"  States  of  the  German  Empire,  or  in  the  United  Kingdom, 
"  respectively,  his  Extradition  shall  be  deferred  until  the 
"  conclusion  of  the  trial,  and  the  full  execution  of  any 
**  punishment  awarded  to  him. 
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"  Art.  v. — The  Extradition  shall  not  take  place  if,  sub- 
*^  seqiiently  to  the  commission  of  the  crime,  or  the  institution 
**  of  the  penal  prosecution,  or  the  conviction  thereon,  exemp- 
*'  tion  from  prosecution  or  punishment  has  been  acquired  by 
"  lapse  of  time,  according  to  the  laws  of  the  State  applied  to. 

''  Art.  VI. — A  fugitive  criminal  shall  not  be  surrendered 
*'  if  the  offence  in  respect  of  which  his  surrender  is  demanded 
"  is  one  of  a  political  character,  or  if  he  prove  that  the 
"  requisition  for  his  surrender  has  in  fact  been  made  with 
"  a  view  to  try  or  punish  him  for  an  offence  of  a  political 
^^  character. 

''  Art.  VII.  A  person  surrendered  can  in  no  case  be 
^'  kept  in  prison,  or  be  brought  to  trial  in  the  State  to  which 
"  the  surrender  has  been  made,  for  any  other  crime  or  on 
^^  account  of  any  other  matters  than  those  for  which  the 
"  Extradition  shall  have  taken  place. 

"  This  stipulation  does  not  apply  to  crimes  committed 
"  after  the  Extradition. 

"  Art.  VIII.  The  requisition  for  Extradition  shall  be 
*'  made  through  the  diplomatic  agents  of  the  high  con- 
"  tracting  parties  respectively. 

"  The  requisition  for  the  Extradition  of  an  accused  per- 
^^  son  must  be  accompanied  by  a  warrant  of  arrest  issued  by 
"  the  competent  authority  of  the  State  requiring  the  Extra- 
'*  dition,  and  by  such  evidence  as,  according  to  the  laws 
"  of  the  place  where  the  accused  is  found,  would  justify  his 
'^  arrest  if  the  crime  had  been  committed  there. 

"  If  the  requisition  relates  to  a  person  already  convicted, 
"  it  must  be  accompanied  by  the  sentence  of  condemnation 
"  passed  against  the  convicted  person  by  the  competent 
"  Court  of  the  State  that  makes  the  requisition  for  Extra- 
*^  dition. 

"  A  requisition  for  Extradition  cannot  be  founded  on 
"  sentences  passed  in  contumaciam  {u). 

(u)  The  French  Treaty  of  1876  provides  {Art.  VII.)  that  persons  con- 
victed hj  judgment  in  default,  or  a?'ret  de  contmnace,  shall  he  in  the 
matter  of  Extradition  considered  as  persons  accused,  and,  as  such,  be 
surrendered. 
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"  Art.  IX. — If  the  requisition  for  Extradition  be  in 
"  accordance  with  the  foregoing  stipulations,  the  competent 
"  authorities  of  the  State  applied  to  shall  proceed  to  the 
"  arrest  of  the  fugitive. 

"  The  prisoner  is  then  to  be  brought  before  a  competent 
"  Magistrate,  who  is  to  examine  him  and  to  conduct  the 
"  preliminary  investigation  of  the  case,  just  as  if  the  appre- 
*'  hension  had  taken  place  for  a  crime  committed  in  the 
"  same  country. 

*'  Art.  X. — The  Extradition  shall  not  take  place  before 
^'  the  expiration  of  fifteen  days  from  the  apprehension,  and 
"  then  only  if  the  evidence  be  found  sufficient,  according  to 
"  the  laws  of  the  State  applied  to,  either  to  justify  the  com- 
"  mittal  of  the  prisoner  for  trial,  in  case  the  crime  had  been 
"  committed  in  the  territory  of  the  said  State,  or  to  prove 
"  that  the  prisoner  is  the  identical  person  convicted  by  the 
^^  Courts  of  the  State  which  makes  the  requisition. 

"  Art.  XI. — In  the  examinations  which  they  have  to 
"  make  in  accordance  with  the  foregoing  stipulations,  the 
"  authorities  of  the  State  applied  to  shall  admit  as  entirely 
*^  valid  evidence  the  sworn  depositions  or  statements  of 
"  witnesses  taken  in  the  other  State,  or  copies  thereof,  and 
"  likewise  the  warrants  and  sentences  issued  therein,  pro- 
*'  vided  such  documents  are  signed  or  certified  by  a  Judge, 
"  Magistrate,  or  officer  of  such  State,  and  are  authenticated 
"  by  the  oath  of  some  witness,  or  by  being  sealed  with  the 
'^  official  seal  of  the  Minister  of  Justice,  or  some  other 
"  Minister  of  State. 

"  Art.  XII. — If  sufficient  evidence  for  the  Extradition 
"  be  not  produced  within  two  months  from  the  date  of  the 
"  apprehension  of  the  fugitive,  he  shall  be  set  at  liberty. 

"  Art.  XIII. — All  articles  seized  which  were  in  the 
"  possession  of  the  person  to  be  surrendered  at  the  time  of 
"  his  apprehension  shall,  if  the  competent  authority  of  the 
"  State  applied  to  for  the  Extradition  has  ordered  the 
"  delivery  thereof,  be  given  up  w^hen  the  Extradition  takes 
"  place ;  and  the  said  delivery  shall  extend  not  merely  to 
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"  the  stolen  articles,  but  to  everything  that  may  serve  as  a 
"  proof  of  the  crime. 

**  Art.  XIV. t— The  high  contracting  parties  renounce 
"  any  claim  for  the  reimbursement  of  the  expenses  incurred 
"  by  them  in  the  arrest  and  maintenance  of  the  person  to  be 
"  surrendered,  and  his  conveyance  till  placed  on  board  ship ; 
"  they  reciprocally  agree  to  bear  such  expenses  themselves. 

"  Art.  XV.  The  stipulations  of  the  present  Treaty  shall 
"  be  applicable  to  the  Colonies  and  foreign  possessions  of 
"  her  Britannic  Majesty. 

"  The  requisition  for  the  surrender  of  a  fugitive  criminal 
"  who  has  taken  refuge  in  any  of  such  Colonies  or  foreign 
"  possessions  shall  be  made  to  the  Governor  or  chief 
"  authority  of  such  Colony  or  possession  by  the  chief 
'^  consular  officer  of  the  German  Empire  in  such  colony 
'^  or  possession. 

"  Such  requisitions  may  be  disposed  of,  subject  always, 
"  as  nearly  as  may  be,  to  the  provisions  of  this  Treaty,  by 
*'  the  said  Governor  or  chief  authority,  who,  however,  shall 
"  be  at  liberty  either  to  grant  the  surrender,  or  to  refer  the 
"  matter  to  his  Government. 

"  Her  Britannic  Majesty  shall,  however,  be  at  liberty 
"  to  make  special  arrangements  in  the  British  Colonies 
**  and  foreign  possessions  for  the  surrender  of  German 
"  criminals,  who  may  take  refuge  within  such  Colonies  and 
**  foreign  possessions,  on  the  basis,  as  nearly  as  may  be,  of 
"  the  provisions  of  the  present  Treaty. 

"  The  requisition  for  the  surrender  of  a  fugitive  criminal 
''  from  any  Colony  or  foreign  possession  of  her  Britannic 
"  Majesty  shall  be  governed  by  the  rules  laid  down  in  the 
"  preceding  Articles  of  the  present  Treaty. 

"  Art.  XVI. — The  present  Treaty  shall  come  into  force 
"  ten  days  after  its  publication,  in  conformity  with  the  forms 
"  prescribed  by  the  laws  of  the  high  contracting  parties. 
"  It  may  be  terminated  by  either  of  the  high  contracting 
"  parties,  but  shall  remain  in  force  for  six  months  after 
**  notice  has  been  given  for  its  termination. 
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"  The  Treaty  shall  be  ratified,  and  the  ratifications  shall 
"  be  exchanged  at  London  in  four  weeks,  or  sooner  if 
"  possible. 

*'  In  witness  whereof  the  respective  Plenipotentiaries  have 
"  signed  the  same,  and  have  affixed  thereunto  the  seal  of 
"  their  arms. 

"  Done  at  London,  the  fourteenth  day  of  May,  in  the 
"  year  of  our  Lord  One  thousand  eight  hundred  and 
"  seventy-two. 

(l.s.)        "  Granville. 
(l.s.)        "  Bernstorff." 

By  a  Protocol  of  the  same  date  the  convention  for  the 
mutual  surrender  of  fugitive  criminals  signed  between  her 
Majesty  and  the  King  of  Prussia,  on  March  5,  1864,  was 
cancelled. 

CCCLXXXVIL(:r).  The  Treaty  made  in  1842  between 
Great  Britain  and  the  United  States,  commonly  called  the 
Ashburton  Treaty,  provides,  by  the  tenth  Article,  that 
the  two  countries  should,  upon  mutual  requisitions  by  them 
or  their  ministers,  officers,  or  authorities  respectively  made, 
deliver  up  to  justice  all  persons  who,  being  charged  with  the 
crime  of  murder,  or  assault  with  intent  to  commit  murder,  or 
piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance  of 
forged  paper,  committed  within  the  jurisdiction  of  either  of 
the  high  contracting  parties,  should  seek  an  asylum  or  should 
be  found  within  the  territories  of  the  other :  provided  that 
this  should  only  be  done  upon  such  evidence  of  criminality 
as,  according  to  the  laws  of  the  place  where  the  fugitive  or 
person  so  charged  should  be  found,  would  justify  his  appre- 
hension and  commitment  for  trial  if  the  crime  or  offence 
had  been  there  committed,  and  that  the  respective  judges 
and  other  magistrates  of  the  two  Governments  should  have 
power,  jurisdiction,   and   authority,   upon   complaint  made 


(x)  This  was  part  of  Section  ccclxxxv.  in  the  last  edition.  Sec- 
tion ccclxxxvii.  of  the  last  edition  has  been  transposed,  and  now  forms 
part  of  Sect.  ccclxxxviii«. 
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under  oath,  to  issue  a  warrant  for  the  apprehension  of  the 
fugitive  or  person  so  charged,  so  that  he  might  be  brought 
before  such  judges  or  other  magistrates  respectively,  to  the 
end  that  the  evidence  of  criminality  might  be  heard  and  con- 
sidered; and  if  on  such  hearing  the  evidence  should  be 
deemed  sufficient  to  sustain  the  charge,  it  should  be  the 
duty  of  the  examining  judge  or  magistrate  to  certify  the 
same  to  the  proper  executive  authority,  that  a  warrant 
might  issue  for  the  surrender  of  such  fugitive,  and  that  the 
expense  of  such  apprehension  and  delivery  should  be  borne 
and  defrayed  by  the  party  making  the  requisition  and  re- 
ceiving the  fugitive  ;  and  the  eleventh  Article  provides  that 
the  said  tenth  Article  shall  continue  in  force  until  one  or 
other  of  the  high  contracting  parties  shall  signify  its  wish 
to  terminate  it,  and  no  longer  (y). 

This  Treaty  was  confirmed  by  an  Act  (6  &  7  Vict.  c.  76) 
passed  on  August  22,  1843,  and  was  further  confirmed  by 
the  8  &  9  Vict.  c.  120,  which  facilitated  its  execution. 
These  two  Acts  are  repealed  and  superseded  by  the  Extra- 
dition Acts  of  1870  and  1873  (0). 

CCCLXXXVIII.  The  only  important  decision  given 
in  England  on  the  former  statutes  was  that  in  "  The  Queen 
V.  Clinton  "  (a),  in  which  Mr.  Baron  Piatt  observed :  "  The 
"  object  of  the  Act  was  to  give  effect  to  a  Treaty  for  reci- 
"  procally  rendering  up  persons  *  being  charged'  with  forgery, 
"  &c., '  committed '  within  the  jurisdiction  of  either  party, 
"  &c.  Now,  '  being  charged,'  in  his  opinion,  clearly  meant, 
"  '  being  then  charged ; '  but  the  word  ^  committed '  might  stand 
*'  for  '  which  have  theretofore  been  committed,'  or  '  which 


(y)  Hertslet's  Treaties,  vol.  vi.  pp.  862-3 :  "  An  Act  of  the  British 
Parliament  for  giving  effect  to  a  Treaty  between  her  Majesty  and  the 
United  States  of  America,  for  the  apprehension  of  certain  offenders." 
6  &  7  Vict.  c.  7i^. 

Martens,  Ree.  de  Tr.  t.  xxxiv.  p.  507 

(z)    Vide  post,  p.  544,  et  seq. 

(a)  Law  Times,  November  1, 1865. 

Eyans  Law  of  Extradition,  54,  55 
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"  were  then  committed,'  or  ^  which  should  be  committed  after 
"  the  passing  of  the  Act.'    Looking  into  the  Treaty,  for  the 
"  purpose  of  giving  effect  to  which  this  Act  was  passed,  he 
*'  found  the  terms  were  such  person  as  ^  having  committed,' 
"  *  &c.,  and  being  fugitive  from  justice,'  &c.  On  this  he  would 
"  remark  that  it  appeared  to   him  very  doubtful  whether, 
"  under  this  Treaty,  a  merchant  committing  forgery  of  a 
"  bill  of  exchange  in  the  United  States  with  the  intention 
"  of  providing  for  it  at  maturity,  and  coming  over  here  animo 
i(  revertendi,  and  therefore  not  a  fugitive  from  justice,  could 
*'  be  taken  and  given  up   to   the  American  Government. 
** '  Being  fugitive'  meant  being  so  at  the  time  when  the  law 
"  was  to  be  put  in  force.     If  so,  then  it  would  appear  that 
'*  the  word  '  committed '  meant  committed  after  the  Treaty. 
"  According   to  the  common  course  of  reasoning  and  of 
"justice,  it  must  be  considered  that  the  Treaty  was  meant 
"  to  attach  only  on  those  whose  crimes  as  well  as  flight  had 
"  taken  place  since  the  making  of  the  Treaty.     That  must 
"  be  the  construction  of  the  Treaty,  and  the  construction  of 
**  the  Act  of  Parliament  must  correspond ;  for  he  considered 
"  that  they  were  bound  to  advert  to  the  Treaty  to  discover 
"  the  meaning  and  intention  of  the  Act  of  Parliament ;  and 
"  therefore  he  thought  that  the  word  ^  committed '  could  not 
"  be  referred  to  transactions  before  the  date  of  the  Treaty. 
"  The  word  could  have  no  other  application.     That  was  his 
"  opinion ;   and  he  thought  he  was  bound  to  act  upon  it, 
"  because  it  seemed  to  him  that,  in  this  country,,  laws  to  tax 
"  or  restrain  liberty  must  be  clear  ;  and  if  this  was  defective 
"  in  expressing  the  intention  of  the  Legislature,  it  was  for 
"  them  to  alter  it.     His  opinion  was  founded  on  the  Treaty ; 
"  and,  taking  that  ground,  he  thought  that  the  Act  of  Par- 
"  liament  could  only  apply  to  those  who  had  committed  the 
"  crime  after  the  passing  of  it  {h).     It  seemed  to  him,  there- 
"  fore,  that  he  could  only  order  that  this  man  be  discharged. 
"  The  prisoner  was  then  accordingly  discharged." 

(6)  1  Will.  IV.  c.  66,  which  applies  to  forging  or  uttering  in  England 
documents  purporting  to  be  made  out  of  England. 
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CCCLXXXVIIIa.  (c).  a  former  Treaty  on  the  same 
subject  had  been  signed  between  the  North  American  United 
States  and  Great  Britain  in  1794;  and  under  the  twenty- 
seventh  Article  of  that  Treaty,  a  citizen  of  the  North  Ameri- 
can United  States,  who  had  committed  murder  within  the 
jurisdiction  of  England,  that  is,  upon  board  a  British  ship  on 
the  high  seas,  was  delivered  up  to  the  British  by  the  American 
authorities,  although  it  was  strongly  contended  that  the  article 
of  the  Treaty  was  contrary  to  the  constitution  of  the  United 
States  ;  that  the  Treaty  could  only  relate  to  foreigners  ;  that, 
the  crime  having  been  committed  on  the  high  seas,  the  Courts 
of  the  United  States  had  competent  jurisdiction;  and  that  a 
grand  jury  ought  to  make  inquest,  before  a  party  was  sent 
away  for  trial.  All  these  objections  were  overruled,  and 
the  prisoner  delivered  up  to  the  British  Consul  (d). 

In  1853,  the  Ashburton  Treaty  was  enforced  in  the  case 
of  Thomas  Kaine,  an  Irish  criminal  claimed  by  the  British 
Consul,  at  the  port  of  New  York,  for  the  crime  of  an  assault 
with  an  intent  to  commit  murder  within  the  British  domi- 
nions ;  and  a  formal  and  careful  decision  upon  the  effect  of 
the  Treaty  was  delivered  by  the  American  Commissioner, 
who  said  that  it  was  his  duty  to  inquire  whether  the  evidence 
of  the  guilt  of  the  person  charged  would  justify  his  commit- 
ment for  trial,  according  to  the  laws  in  force  in  the  State 
of  New  York,  if  charged  with  the  crime  there,  and  the 
requisitions  of  those  laws  would  be  fully  complied  with  by 
the  production  of  evidence  from  which  the  Magistrate  or 
Commissioner  might  conclude  that  the  offence  had  been 
committed,  and  that  there  was  probable  cause  to  believe  that 
the  prisoner  had  been  guilty  of  it.  In  this  case  the  criminal 
was  surrendered  under  the  provisions  of  the  Treaty. 

CCCLXXXIX.  The  English  Statute  Law  on  this  sub- 


(c)  Part  of  Sections  ccclxxxvi.  and  ccclxxxvii.  in  former  edition. 
{d)  Robbins's  Case,  sentence  by  Judge  Bee,  State  Tt'iala  of  the  United 
States,  published  at  Philadelphia  (1849),  p.  393. 

United  States  v.  Nash,  Bee^s  {American)  Admiralty  JReports,  266, 
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ject  is  now  comprised  in  the  two  Extradition  Acts  of  1870 
and  1873  (33  &  34  Vict.  c.  52,  and  36  &  37  Vict.  c.  60) 
(e).  The  first  of  these  Acts  repeals  the  previous  enactments 
on  the  subject,  and  gives  power  to  the  Queen,  by  Order  in 
Council,  to  apply  it-s  provisions  to  arrangements  for  the 
surrender  of  criminals  entered  into  with  foreign  States  (/). 
It  prohibits  the  surrender  of  fugitives  for  political  crimes, 
or  where  it  is  proved  that  the  requisition  for  surrender  has 
been  made  with  a  view  to  punish  the  fugitive  for  an  offence 
of  a  political  character.  It  also  prohibits  a  surrender  unless 
provision  is  made  that  the  criminal  shall  not,  without  first 
having  an  opportunity  of  returning  to  her  Majesty's  domi- 
nions, be  detained  or  tried  for  any  offence  committed  prior 
to  the  surrender,  except  the  Extradition  crime,  in  respect 
of  which  the  surrender  is  made. 

The  fourth  section  directs  that  no  Order  in  Council  for 
applying  the  Act  in  the  case  of  any  foreign  State  shall  be 
made  unless  the  arrangement  provides  for  its  own  determi- 
nation at  not  more  than  a  year's  notice  on  either  side,  and  is 
in  conformity  with  the  provisions  of  the  Act,  especially  with 
the  restrictions  on  surrender.  These  two  last  sections  be- 
came the  subject  of  a  discussion  between  England  and  the 
United  States,  which  will  again  be  referred  to. 

This  Act  is  not  confined  to  the  United  Kingdom,  but, 
when  applied  by  Order  in  Council,  it  extends,  unless  other- 
wise provided  by  the  Order,  to  every  British  possession. 
With  regard  to  laws  on  the  subject  of  Extradition  now  or 
hereafter  passed  by  the  Legislature  of  any  such  possession, 
a  discretion  in  the  application  of  the  Act  is  reserved  to  her 
Majesty  in  Council  (g). 

Foreign  States  are  enabled,  by  the  twenty-fourth  sec- 
tion, to  obtain  evidence  in  her  Majesty's  dominions  in 
criminal  matters  (not  being  of  a  political  nature)   in  like 

(e)  These  two  Acts  will  be  found  in  the  Appendix. 
(/)  Compare  s.  29  of  36  &  37  Vict.  c.  88,  as  to  treaties  made  for  the 
prevention  of  the  Slave  Trade, 
iff)  Sections  17,  18. 
VOL.  I.  N  N 
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manner  as  it  may  be  obtained  in  civil  matters  under  19  & 
20  Yict.  c.  113.  This  provision  is  supplemented  by  s.  5  of 
the  Extradition  Act,  1873. 

The  twenty-seventh  section,  after  repealing  certain 
specified  Acts,  provides  that  "  this  Act  (with  the  exception 
"  of  anything  contained  in  it  which  is  inconsistent  with  the 
"  Treaties  referred  to  in  the  Acts  so  repealed)  shall  apply 
"  (as  regards  crimes  committed  either  before  or  after  the 
''  passing  of  this  Act),  in  the  case  of  the  foreign  States  with 
*^  which  these  Treaties  are  made,  in  the  same  manner  as  if 
*'  an  Order  in  Council  referring  to  such  Treaties  had  been 
"  made  in  pursuance  of  this  Act,  and  as  if  such  Order  had 
"  directed  that  every  law  and  ordinance  which  is  in  force  in 
"  any  British  possession  with  respect  to  such  Treaties  should 
"  have  effect  as  part  of  this  Act." 

The  list  of  Extradition  crimes  contained  in  the  first 
Schedule  ''  is  to  be  construed  according  to  the  law  existing 
"  in  England  or  in  a  British  possession  (as  the  case  may  be) 
"  at  the  date  of  the  alleged  crime,  whether  by  common  law 
"  or  by  statute,  made  before  or  after  the  passing  of  this 
"  Act." 

CCCLXXXIXa.  There  were  three  Treaties  referred 
to  in  the  repealed  Acts,  one  of  which  was  the  Ashburton 
Treaty  of  1842,  already  mentioned  (A),  and  still  in  force. 
The  others  were  Treaties  with  France  and  Denmark,  which 
have  been  superseded  by  more  recent  arrangements. 

36  &  37  Vict.  c.  60  is  an  amending  Act.  It  brings 
offences  committed  before  the  passing  of  the  Act  of  1870 
under  the  provisions  of  that  Act.  It  makes  accessories  to 
a  crime,  either  before  or  after  the  fact,  liable  to  surrender 
as  if  they  were  principals ;  and  it  adds  considerably  to  the 
Schedule  of  Extradition  crimes.  By  the  27th  section  of 
36  and  37  Yict.  c.  88,  this  Schedule  is  made  also  to  include 
offences  against  the  Slave  Trade  Acts. 

CCCLXXXIXb.  With  regard  to  deserters  from  mer- 

{h)  See  ante,  p.  540. 
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chant  ships,  see  the  "  Foreign  Deserters  Act,  1852,"  (15  & 
16  Vict.  c.  26,  given  in  the  Appendix)  ;  and  as  to  arrange- 
ments with  Portugal  in  that  behalf  12  &  13  Vict.  c.  25, 
amended  by  39  &  40  Vict.  c.  20,  s.  2.  See  also  the  Table 
on  preceding  page. 

CCCLXXXIXc.  The  decided  cases  on  the  construction 
of  the  two  Extradition  Acts  are  not  numerous. 

The  questions  raised  in  re  Elise  Counhaye  {j)  turned 
partly  upon  ambiguities  in  the  first  Act,  subsequently  re- 
moved by  the  second ;  but  it  seems  to  have  been  decided  that 
conditions  precedent  to  initiating  proceedings  under  the  Act 
of  1870,  required  by  a  Treaty,  but  not  required  by  the  Act 
itself,  cannot  be  taken  into  account  in  considering  the 
validity  of  proceedings  under  the  Act,  provided  that  the 
magistrate  in  other  respects  had  jurisdiction  under  the 
Act. 

Regina  v.  Wilson  (k)  was  a  case  arising  upon  the  Treaty 
between  England  and  Switzerland,  which  contained  a  pro- 
viso that  no  subject  of  either  State  should,  under  such 
Treaty,  be  delivered  up  by  his  own  Government  to  the 
other  State.  An  Order  in  Council  had  been  made,  reciting 
this  Treaty,  and  directing  that  the  Extradition  Act  of  1870 
should  apply  to  it.  It  was  holden  that  as  the  Act  em- 
powered her  Majesty  to  make  the  application  of  the  Act 
subject  to  limitations  and  conditions,  and  as  the  Order  must 
be  co-extensive  with  and  limited  by  the  Treaty,  it  was  not 
lawful  under  the  Act  to  deliver  up  a  British  subject  to 
Switzerland. 

Winslow^s  Case. —  In  1876  a  question  that  produced 
much  discussion  in  both  countries  arose  between  England 
and  the  United  States  of  America  (/). 

{j)  Laiv  Reports,  8  Q.  B.  410,  May  1873. 

(/.;)  Laiv  Reports,  3  Q.  B.  B.  42,  November  1877.  See  also  the  case 
of  Re  Terraz,  4.  Ex.  D.  p.  63,  on  the  form  of  warrant  necessary. 

{I)  Hansard's  Pari.  Debates,  House  of  Lords,  1876,  July  24,  August  3; 
1877,  February  13. 
•  Annual  Register,  1876,  pp.  56,  318, 

Parliamentary  Papers,  1876  ;  North  America,  Nos.  1  and  2. 
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Early  in  that  year  a  man  named  Lawrence  was  delivered 
up  by  the  British  to  the  American  Government,  on  a  charge 
of  forgery.  Before  the  trial  came  on,  the  British  Govern- 
ment received  a  communication  from  her  Majesty's  Minis- 
ter at  Washington,  stating  that  Lawrence  would  piobably 
be  prosecuted  for  other  offences,  in  addition  to  that  for  w^hich 
he  had  been  surrendered.  On  remonstrance  beino;  made, 
the  American  Government  did  not  deny  that  they  intended 
to  take  that  step,  and  claimed  the  right  to  do  so  under  the 
Treaty  of  1842.  This  right  was  not  admitted  in  England, 
and  a  considerable  correspondence  ensued.  The  Extradition 
of  three  other  Americans — Winslow,  Brent,  and  Gray — 
who  had  been  arrested  in  this  country,  was  refused,  unless  a 
pledge  was  given  by  the  United  States  that  they  should  not 
be  tried  for  any  offence  except  that  in  respect  of  which  their 
surrender  was  demanded.  This  condition,  which  was  un- 
usual, seems  to  have  been  required  with  a  view  of  conform- 
ing to  the  third  and  fourth  sections  of  the  Extradition  Act, 
1870  ;  but  in  the  course  of  the  correspondence,  the  English 
Foreign  Minister  (m)  treated  that  Act  as  a  subordinate  con- 
sideration, and  asserted  that  it  was  an  essential  principle  of 
Extradition,  as  permitted  or  practised  by  this  country,  that 
a  person  surrendered  under  an  Extradition  Treaty  can  be 
tried  for  no  previous  offence  other  than  the  one  for  which  he 
is  so  surrendered.  He  also  maintained  that  this  was  the 
meaning  which  the  British  Government  had  always  them- 
selves placed  upon  Article  X.  of  the  Treaty  of  1842  and 
had  hitherto  considered  to  have  been  placed  upon  it  by  the 
Government  of  the  United  States. 

The  condition  sought  to  be  imposed  was  peremptorily 
rejected  by  the  American  Foreign  Secretary,  whose  Govern- 
ment contended  that  they  had  never  adopted  or  admitted 
the  construction  of  the  Treaty  now  put  forward  by  Eng- 
land ;  that  it  was  not  forbidden  by  that  Treaty,  or  by  the 


(wi)  Despatch  from  Lord  Derby  to  Colonel  Hoffmann,  Jime  30,  1876. 
Pari.  Papers,  ubi  sup. 
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laws  of  the  United  States,  and  that  it  had  been  the  practice 
in  both  countries  to  try  surrendered  criminals  for  other 
offences ;  that  the  terms  of  a  Treaty  could  not  be  modified 
by  a  purely  domestic  enactment  of  the  British  Parliament ; 
and  that  in  any  case  the  Act  of  1870,  by  its  twenty-seventh 
section,  was  prevented  from  applying  to  the  Treaty  of  1842. 

In  consequence  of  this  disagreement  the  operation  of  the 
Treaty  was  for  a  time  suspended,  and  the  three  men  in  cus- 
tody were  set  free.  In  the  month  of  August,  however,  the 
Foreign  Office  received  information  from  the  United  States 
Government,  that  so  far  as  they  were  concerned,  no  steps 
had  been  taken,  or  had  been  intended  to  be  taken,  with  the 
view  of  putting  Lawrence  on  his  trial  for  any  other  offence. 
As  to  their  claim  of  right  so  to  do,  they  adhered  to  it.  This 
communication,  in  the  opinion  of  Lord  Derby,  altered  the 
question  from  a  practical  to  a  theoretical  one,  and  the  opera- 
tion of  the  Treaty  was  revived.  Winslow  and  Gray  in  the 
meantime  had  left  the  country ;  but  Brent  was  re-arrested, 
and  surrendered  unconditionally  to  the  authorities  of  the 
United  States  {n). 

The  position  taken  up  by  the  Americans  in  the  contro- 
versy received  much  support  in  this  country,  especially  in 
the  House  of  Lords. 

Their  contention  as  to  the  express  meaning  of  Article  X. 
of  the  Treaty  of  1842,  and  as  to  the  inability  of  the  Act  of 
1870  to  affect  it,  seems  to  be  unanswerable.  The  question 
as  to  the  tacit  understanding  and  practice  that  prevailed 
with  regard  to  Extradition  is  an  issue  rather  of  fact  than  of 
law. 

CCCLXXXIXd.  a  Royal  Commission  on  Extradition 
was  appointed  in  1877,  and  their  Eeport  was  published  in 
May  1878. 

The  opinion  of  the  Commissioners  was  in  favour  of  con- 


(n)  The  question  has  been  considered  with  much  care  and  abilitj^  in  a 
letter  from  the  Hon.  AV.  B.  Lawrence. — Albany  Law  Journal,  August  5, 
1876. 
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siderably  extending  the  practice  of  delivering  up  fugitive 
criminals.  The  Report  commenced  by  laying  down  the  pro- 
position that  the  Extradition  of  fugitive  criminals  is  founded 
on  a  twofold  motive  : — (1.)  That  it  is  the  common  interest  of 
mankind  that  offences  against  person  and  property,  offences 
which  militate  against  the  general  well-being  of  society, 
should  be  repressed  by  punishment  ;  and  (2)  that  it  is  to 
the  interest  of  the  State  into  whose  territory  the  criminal  has 
come  that  he  shall  not  remain  at  large  therein. 

On  those  grounds  it  was  argued  that  we  might  reasonably 
claim  from  all  civilized  nations  to  unite  with  us  in  a  system 
for  the  common  benefit  of  all;  but  that  nevertheless  re- 
ciprocity is  not  a  necessary  element  in  the  matter  of  Extra- 
dition. Extradition  Treaties,  it  was  advised,  should  no  longer 
be  held  indispensable,  but  whilst  retaining  the  power  of 
the  Crown  to  make  such  Treaties,  statutory  powers  should 
be  given  to  the  proper  authorities  to  deliver  up  fugitive 
criminals  whose  surrender  is  asked  for,  apart  from  tne  ex- 
istence of  any  Treaty  between  this  country  and  the  State 
against  whose  laws  the  offence  had  been  committed.  Such 
statutory  power  was  to  be  extended  only  to  those  foreign 
countries  to  which  it  should,  from  time  to  time,  be  declared 
by  Order  in  Council  to  apply. 

The  Commissioners  then  proceed  to  make  certain  recom- 
mendations, of  which  the  following  are  the  most  important : — 

The  stipulation,  now  usual  in  Extradition  Treaties,  that 
a  criminal  shall  not  be  surrendered  by  the  State  of  which 
he  is  a  subject,  should  no  longer  be  inserted. 

The  list  of  Extradition  offences  should  include  all  those 
offences  which  it  is  the  common  interest  of  mankind  to 
suppress  ;  tliat  is  to  say,  offences  against  person  and  pro- 
perty, including  in  the  latter  category  cases  of  fraud,  the 
purpose  of  which  is  to  obtain  property  or  money,  offences 
against  the  Bankruptcy  Laws,  forgery,  and  offences  relat- 
ing to  coinage. 

Offences  of  a  local  or  political  nature  should  be  ex- 
cluded, but   a  political   motive   should   not  be  allowed  to 
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give  immunity  to  a  criminal  for  a  crime  which  in  itself 
and  apart  from  such  motive  would  be  classed  as  an  Extra- 
dition offence. 

Oifences  punishable  by  the  law  only  of  particular  nations, 
and  not  universally,  should  be  excluded.  This  country 
should  not  surrender  a  person  for  any  offence  not  indictable 
under  our  own  criminal  laws,  which  are  sufficiently  com- 
prehensive. 

No  objection  should  be  made  if  a  criminal  surrendered 
for  one  offence  be  tried  for  another,  provided  that  it  be  an 
Extradition  offence.  This  latter  proviso  should  be  stipu- 
lated for,  either  generally  in  a  Treaty  or  in  each  particular 
case  of  surrender. 

As  a  precaution  against  the  risk  of  a  person  being  tried 
for  a  political  offence  after  having  been  delivered  up  for  an 
Extradition  offence,  the  accused,  on  alleging  such  risk, 
should  be  allowed  an  inquiry,  and  the  Executive  should 
have  a  discretion,  dependent  on  the  result  of  the  inquiry, 
to  refuse  a  surrender  without  specific  pledges  against  such 
a  contingency. 

Means  should  be  provided  for  the  arrest  and  re-delivery 
into  custody  of  any  person  who,  whilst  in  process  of  being 
extradited  by  one  foreign  State  to  another,  passes  through 
British  territory  and  there  escapes. 

The  Commissioners  conclude  by  suggesting  that  the  legis- 
lation that  would  be  necessary  if  their  recommendations  were 
adopted  should  be  embodied  in  a  statute  complete  in  itself, 
without  reference  to  previous  enactments  (o). 


(o)  The  recommendation  that  a  person  surrendered  for  one  extradition 
offence  should  thereupon  become  justiciable  for  another,  was  disapproved 
of  by  Mr.  Torrens,  one  of  the  Commissioners  ;  but  in  other  respects  the 
report  was  unanimous. 


PART  THE  FOURTH. 


CHAPTER  I. 

INTERVENTION. 

CCCXC.  In  all  systems  of  Private  Jurisprudence^ 
provision  is  made  for  placing  upon  the  abstract  Right  of 
Individual  Property  such  restrictions  as  the  general  safety 
may  require.  The  maxim  "  expedit  enim  reipiihliccBy  ne 
"  quis  sua  re  male  utatur^^  belongs  to  the  law  of  all  coun- 
tries {a). 

The  Prgetorian  Interdict  (h)  of  the  Roman,  the  Injunction 
of  the  English  Law,  give  effect  to  this  principle  by  prevent- 
ing the  mischief  from  being  done,  instead  of  endeavouring  to 
remedy  it  when  done. 

CCCXCI.  Some  analogous  right  or  power  must  exist 
in  the  system  of  International  Jurisprudence.  **  Neither," 
says  Lord  Bacon,  "  is  the  opinion  of  some  of  the  schoolmen 
"  to  be  received,  that  a  war  cannot  justly  be  made  but  upon 

{a)  Inst.  lib.  i.  viii.  22 :  "  Chaqiie  droit  a  ses  limites :  il  est  limits  par 
les  droits  analogues  de  tous  les  membres  d'une  societe." — Ahrens,  Cours 
de  Droit  naturel  ou  de  Philosophie  du  Droit,  p.  296.     (Brux.  1844.) 

(6)  Among  the  principal  instances  in  which  individual  property  is 
subjected  to  restriction  on  account  of  the  general  good  are  the  fol- 
lowing:— 

Cautio  damni  infecti,  Dig.  xxxix.  t.  ii. 

Actio  de  tigno  juncto,  Dig.  xlvii.  t.  iii. 

Interdictum  de  glande  legenda,  Dig.  xliii.  t.  xxviii. 

Actio  aquce  pluvicB  ai'cendce,  Dig.  xxxix.  t.  iii. 

Interdictum  de  arboribus  ccsdcjidis,  Dig.  xliii.  t.  xxvii. 
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"  a  precedent  injury  or  provocation ;  for  there  is  no  question 
"  but  a  just  fear  of  an  imminent  danger,  though  there  be  no 
"  blow  given,  is  a  lawful  cause  of  a  war"  (c).  The  Right 
of  Self-Defence  incident  to  every  State  may  in  certain 
circumstances  carry  with  it  the  necessity  of  intervening  in 
the  relations,  and,  to  a  certain  extent,  of  controlling  the 
conduct  of  another  State  ;  and  this  where  the  interest  of  the 
intervener  is  not  immediately  and  directly,  but  mediately  and 
indirectly,  affected.  This  remark  brings  us  to  the  considera- 
tion of  the  doctrine  of  Intervention  [d). 

CCCXCII.  And  first  of  all  it  should  be  clearly  under- 
stood that  the  Intervention  of  bodies  of  men,  armed  or  to 
be  armed,  uncommissioned  and  unauthorised  by  the  State  to 
which  they  belong,  in  a  war,  domestic  or  foreign,  of  another 
State,  has  no  warrant  from  International  Law. 

It  has  been  already  observed  (e)  that  it  is  the  duty  of  a 
State  to  restrain  its  subjects  from  invading  the  territory  of 
another  State ;  and  the  question  when  such  an  act  on  the 
part  of  subjects,  though  unauthorised  by  the  State,  may 
bring  penal  consequences  upon  it,  has  received  some  con- 
sideration. 

It  is  a  question  to  which  the  events  of  modern  times  have 
given  great  importance,  and  as  to  which,  during  the  last 
half-century,  the  opinions  of  Statesmen,  especially  of  this 
country,  have  undergone  a  material  change. 

That  this  duty  of  restraining  her  subjects  is  incumbent 
upon  a  State,  and  that  her  inability  to  execute  it  cannot  be 
alleged  as  a  valid  excuse  or  as  a  sufficient  defence  to  the 
invaded  State,  are  propositions  which,  strenuously  contested 
as  they  were  in  1818,  will  scarcely  be  controverted  in  1879. 

The  means  which  each  State  has  provided  for  the  purpose 

(c)  Essay  on  Empire, 

{d)   Gunther,  i.  287,  ss.  8-12. 

Heffter,  90. 

Wheaton,  Droit  intern,  t.  i.  pp.  77,  92. 

Manning,  Law  of  Nations,  p.  97. 

(e)'  Vide  ante,  s.  ccxix.  on  the  question  Civitasne  deliquerit  an  cives? 
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of  enabling  herself  to  fulfil  this  obligation  form  an  interest- 
ing part  of  Public  and  Constitutional  Jurisprudence,  to  the 
province  of  which  they,  strictly  speaking,  belong.  The 
question,  however,  borders  closely  upon  the  general  province 
of  International  Law,  and  upon  the  particular  theme  of  this 
chapter ;  and  some  notice  of  the  private  law  of  States,  espe- 
cially of  England  and  the  United  States  of  America,  with 
respect  to  this  subject,  seems  proper  in  this  place,  though  the 
fuller  consideration  of  it  belongs  to  a  later  part  of  this  work, 
in  which  the  duties  and  rights  of  Neutrals  in  time  of  War 
are  discussed. 

The  United  States  of  America  began  their  career  as  an 
independent  country  under  wise  and  great  auspices,  and  it 
was  the  firm  determination  of  those  who  guided  their  nascent 
energy  to  fulfil  the  obligations  of  International  Law  as  re- 
cognized and  established  in  the  Christian  commonwealth  of 
which  they  had  become  a  member. 

They  were  sorely  tried  at  the  breaking  out  of  the  war  of 
the  first  French  Kevolution,  for  they  had  been  much  indebted 
to  France  during  their  conflict  with  their  mother  country, 
and  were  much  embarrassed  by  certain  clauses  relating  to 
Privateers  in  their  Treaty  with  France  of  1778;  but  in 
1793,  under  the  Presidency  of  Washington,  they  put  forth 
a  proclamation  of  neutrality,  and,  resisting  both  the  threats 
and  the  blandishments  of  their  recent  ally,  took  their  stand 
upon  sound  principles  of  International  Law,  and  passed 
their  first  Neutrality  Statute  of  1794.  The  same  spirit 
induced  the  Government  of  these  States  at  that  important 
crisis,  when  the  Spanish  colonies  in  America  threw  oflf  their 
allegiance  to  the  mother  country,  to  pass  the  amended 
Foreign  Enlistment  Statute  of  1818;  in  accordance  with 
which,  during  the  next  year,  the  British  Statute,  after  a 
severe  struggle  and  mainly  by  the  great  power  of  Mr.  Can- 
ning, was  carried  through  Parliament. 

Public  feeling,  however,  was  generally  averse  to  it,  and 
a  notion  that  it  assisted  the  despotic  Powers  of  Europe  in 
repressing  the  efforts  of  their  subjects  to  obtain  constitutional 


'UNlVEESITTj 
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liberty  prevailed.  It  is  a  very  remarkable  fact  that  no 
public  prosecution  of  an  offender  against  the  provisions  of 
the  statute  appears  to  have  been  formally  conducted,  by 
order  of  the  Government,  in  a  court  of  justice,  until  the 
period  of  the  recent  American  civil  war;  that  is,  nearly  fifty 
years  after  the  passing  of  the  Act.  Public  opinion  upon 
the  subject  had  then  undergone  a  revolution.  The  statute 
when  put  to  a  practical  test  was  found  to  be  badly  con- 
structed, and  to  bear  in  its  loose  phraseology  and  disjointed 
sentences  (/)  marks  of  the  compromise  which  had  enabled  it 
to  become  law  {g). 

In  substance,  though  not  without  variations  judicially 
considered  important,  it  agreed  with  the  American  Statute, 
which  it  was  designed  to  follow.  The  machinery  has  been 
much  improved  by  the  Statute  of  1870,  which  is  calculated 
to  strengthen  the  hands  of  the  Executive  (A). 

It  appeared  from  evidence  laid  before  the  English  Neu- 
trality Laws  Commission,  appointed  by  the  Queen  in  1867 
(the  recommendations  of  whose  report  are  mainly  incor- 
porated in  the  present  and  recent  Statute)  that  European 
States  generally  were  furnished  by  their  municipal  law 
with  the  means  of  fulfilling  their  international  obligations 
in  this  respect. 

The  question  whether  the  powers  originally  given  by  the 
Statute  59  Geo.  III.  c.  69  (July  3,  1819),  to  our  Govern- 
ment, and  by  that  of  the  preceding  but  almost  contem- 
poraneous Statute  of  Congress  (April  20,  1818),  to  the 
Government  of  the  United  States,  are  in  excess  or  are  in 
fulfilment  of  the  International  obligations  of  the  neutral, 
receives  a  different  solution  from  two  schools  of  opinion  as 
distinct  upon  this  point  as  upon  that  of  contraband.  If  the 
former  school  was  correct  in  its  opinion,  then  the  English 

(/)  i?ep.  of  the  Alexandra,  by  Eyre  and  Spottiswoode,  1864,  p.  651. 

ig)  Regina  v.  Carlin,  shi})  Salvador.  Law  Hep.  3  P.  C.  p.  218  (1870). 

(A)  "  33  &  34  Vict.  c.  90.— An  Act  to  regulate  the  conduct  of  her 
Majesty's  Subjects  during  the  existence  of  hostilities  between  foreign 
States  with  which  her  Majesty  is  at  peace."     (August  9,  1870.) 
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Government  was  already  more  than  sufficiently  armed  with 
authority  for  the  discharge  of  the  International  duty  incident 
to  a  neutral.  If  the  latter  school  was  correct  in  its  opinion, 
then  there  was,  to  say  the  least,  a  doubt  whether  the  Statute, 
as  at  present  interpreted  by  English  Judges,  did  confer  on 
our  Government  the  requisite  authority  (z). 

In  considering  this  subject  it  is  to  be  remembered  that 
International  Law  is  not  stationary,  and  that  precedents  of 
history,  taken  from  a  period  when  the  mutual  relations  of 
States  were  less  clearly  defined  than  at  present,  cannot  be 
considered  as  decisive  on  the  point  at  issue.  Precedents 
may  be  found  in  the  time  of  Queen  Elizabeth,  and  later,  in 
which  large  bodies  of  English  subjects  were  enlisted  under 
the  authority  of  the  Government  in  this  country,  and,  dis- 
playing the  English  or  Scotch  standard,  took  a  part  in  the 
civil  war  of  a  foreign  State  without  open  war  being  declared 
between  that  foreign  State  and  England.  But  for  more 
than  a  century,  at  least,  such  a  state  of  things  has  been  con- 
sidered as  inconsistent  with  the  duties  of  a  neutral  State  (J). 

And  although  the  only  alteration  suggested  by  the  United 
States  has  been  in  favour  of  a  relaxation  of  the  stringency 
of  the  provision  of  their  Municipal  Act,  I  rejoice  that  the 
English  Government  has,  by  the  last  Statute,  strengthened 
the  hands  of  the  Executive  and  given  greater  force  and  pro- 
minence to  the  maxim,  that  with  respect  to  the  external 
relations  of  the  State,  the  will  of  the  subject  is  bound  up  in 
that  of  his  Government. 

At  all  events,  those  who  are  interested  in  the  progress  of 
International  justice  may  look  with  satisfaction  upon  the 
general  state  of  feeling  and  usage  throughout  the  civilized 
world  upon  the  much-vexed  question  of  Foreign  Enlistment. 
There  is  no  International  subject  perhaps  in  which,  during 

{i)  See  Report  of  Neutrality  Laws  Commission,  1868. 

(_/)  At  the  time  of  the  Crimean  War  the  British  Government  took 
into  their  pay  large  bodies  of  mercenaries,  designated  Foreign  Legions,  and 
composed  chiefly  of  natives  of  Germany  and  Switzerland,  countries  then 
at  peace  with  Russia.     See  Hansard,  Pari,  Deb.  vol.  cxlii.  p.  1152. 
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the  last  thirty  years,  so  decided  an  improvement  has  taken 
place.  The  axiom  that  to  enlist  foreign  subjects  without 
the  consent  of  their  Governments  is  a  grave  breach  of  the 
Right  of  States,  is  now,  it  may  be  reasonably  hoped,  firmly 
incorporated  into  the  code  of  International  Law. 

CCCXCIIa.  The  following  cases  recently  decided  in  the 
English  Courts  are  worthy  of  attention : — 

In  the  International  {k),  an  English  company  had  con- 
tracted with  the  French  Government,  during  the  Franco- 
German  war,  to  lay  down  submarine  telegraph  cables 
between  certain  places  on  the  French  coast,  and  had  fitted 
out  a  ship  for  that  purpose,  which  was  detained  by  order  of 
the  Secretary  for  Foreign  Affairs  as  about  to  be  despatched 
contrary  to  the  Foreign  Enlistment  Act,  1870.  It  was 
shown  that  the  projected  cables  could  be  united  by  land 
telegraphs  into  a  continuous  series,  and  would  probably  be 
partially  used  for  military  purposes  ;  but  the  Court  held 
that  the  primary  and  paramount  character  of  the  under- 
taking was  a  commercial  one,  and  that  the  company  there- 
fore were  entitled  to  have  the  ship  released.  Had  it  been 
proved  that  the  main  object  of  laying  the  cables  w^as  to 
assist  military  operations,  the  decision  would  have  been 
different. 

In  the  case  of  The  Gauntlet  (J)  an  English  tug  had, 
during  the  same  war,  been  engaged  by  the  French  Consul, 
at  Dover,  to  tow,  and  had  towed,  a  Prussian  war  ship,  taken 
as  a  prize  by  a  French  war  ship,  to  Dunkirk  Koads.  The 
Judicial  Committee  of  the  Privy  Council,  overruling  the 
Admiralty  Court,  decided  that  such  engagement  by  the 
owners  of  the  tug  was  despatching  a  ship,  within  the 
meaning  of  Section  8  of  the  Act,  for  the  purpose  of  taking 
part  in  the  naval  service  of  a  belligerent,  and  condemned 
the  tug  as  a  forfeiture  to  the  Crown. 


{k)  Law  Rep.  3  Adm.  and  Ecc.  p.  321  (1871). 

{l)  Laio  Rej).  3  Adm.  and  Ecc.  p.  381,  4  P.  C.  184  (1872). 
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The  American  Statute  has  not  as  yet  been  altered  (m). 

CCCXCIIb.  The  question  of  contraband  merchandise 
sent  to  the  market  of  a  belligerent,  and  subject  to  capture 
on  its  road,  does  not  properly  belong  to  this  chapter,  but  to 
another  part  of  these  Commentaries  (n),  where  it  is  con- 
sidered. 

CCCXCIII.  Having  made  these  observations  with  re- 
spect to  the  Intervention  of  subjects  unauthorized  by  the 
State  to  which  they  belong,  we  must  now  consider  Interven- 
tion properly  so  called ;  that  is,  by  the  State  herself. 

The  reason  of  the  thing  and  the  practice  of  nations  appear 
to  have  sanctioned  this  Intervention  in  the  following  cases  :• — 

I.  Sometimes,  but  rarely,  in  the  domestic  concerns  and 

internal  rights  of  Self- Government,  incident,  as  we 
have  seen,  to  every  State. 

II.  More  frequently,  and  upon  far  surer  grounds,  with 

respect  to  the  territorial  acquisitions  or  foreign  rela- 
tions of  other  States,  when  such  acquisitions  or  rela- 
tions threaten  the  peace  and  safety  of  other  States. 

(m)  See  a  very  elaborate  note,  by  Mr.  Dana,  on  the  Statute  with 
reference  to  the  legislative,  executive,  and  judicial  proceedings  upon  it, 
in  his  edition  of  Wheaton,  p.  536  (439).  In  1866  a  new  Neutrality  Bill 
was  presented  to  the  House  of  Kepresentatives  by  the  Committee  of 
Foreign  Affairs.  It  was  the  fruit  of  the  existing  irritation  about  the 
Alabama.  It  never  became  law.  It  "  proposed  to  modify  the  American 
neutrality  laws  so  as  to  make  them  more  in  conformity  with  the  British 
Foreign  Enlistment  Act  (59  Geo.  III.  c.  69),  but  with  one  notable 
difference.  That  Act  prohibits  the  arming  or  equipment  of  ^\\y  ship 
within  the  United  Kingdom,  with  intent  that  it  shall  be  employed  in  the 
service  of  any  foreign  State  or  with  intent  to  commit  hostilities  against 
any  State  with  whom  her  Majesty  shall  not  then  be  at  war ;  but,  by  way 
of  retort  for  the  alleged  delinquencies  of  the  British  Government  in  the 
case  of  the  Alabama,  the  Neutrality  Bill  provided  that  '  the  neutrality 
laws  shall  not  be  so  construed  as  to  prohibit  the  sale  of  vessels,  ships,  or 
steamers,  or  materials  and  munitions  of  war,  the  growth  or  product  of 
this  country,  to  the  Government  or  citizens  of  any  country  not  at  war 
with  the  United  States.'  So  that  the  framers  of  this  measure  proposed 
to  legalize  the  very  thing  from  which,  owing  to  a  clandestine  evasion  of 
the  Act,  America  had  herself  suffered,  and  of  which  she  so  loudly  com- 
plained against  Great  Britain."— ^nw.  Reg.  1866,  p.  277. 

(n)  See  vol.  iii.  pt.  x.  ch.  i. 
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In  the  former  case  the  just  grounds  of  Intervention  are — 

1.  Self- Defence,  when  the  Domestic  Institutions  of  a  State 

are  inconsistent  with  the  peace  and  safety  of  other 
States. 

2.  The  Rights  and  Duties  of  a  guarantee. 

3.  The  Invitation  of  the  Belligerent  Parties  in  a  civil  war. 

4.  The  Protection  of  Reversionary  Right  or  Interest. 
In  the  latter  case  the  just  grounds  of  Intervention  are — 

5.  To  preserve  the  Balance  of  Power ;  that  is,  to  prevent 

the  dangerous  aggrandisement  of  any  one  State  by 
external  acquisitions. 

6.  To  protect  Persons,  subjects  of  another  State,  from  per- 

secution on  account  of  professing  a  Religion  not  recog- 
nized by  that  State,  but  identical  with  the  Religion 
of  the  Intervening  State. 

These  grounds,  either  separately  or  in  conjunction,  will 
be  found  in  the  following  pages  to  have  been  deliberately 
and  solemnly  proclaimed  as  justifying  causes  of  Foreign  In- 
tervention. 

CCCXCIV.  The  First  Limitation  of  the  general  right, 
incident  to  every  State,  of  adopting  whatever  form  of 
government,  whatever  political  and  civil  institutions,  and 
whatever  rules  she  may  please,  is  this : 

No  State  has  a  right  to  establish  a  form  of  government 
which  is  built  upon  professed  principles  of  hostility  to  the 
government  of  other  nations  {6). 

CCCXCV.  It  may  be  admitted  that  Venice  in  1298, 
Great  Britain  in  1649,  France  in  1789,  and  after  the 
accession  of  the  Cavaignac  Administration  in  1848,  and 
after  the  revolution  in  1851,  and  after  the  defeat  of  Sedan 
in  1870,  were  entitled,  upon  the  principles  of  National  In- 
dependence, and  without  the  Intervention  of  Foreign  States, 
to  make  the  great  changes  in  their  respective  constitutions 
which  were  effected  at  those  periods,  because  such  changes 
concerned  themselves  alone. 

(o)  Kent's  Comment,  i.  21,  &c. 
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CCCXCVI.  Why,  then,  cannot  the  same  remark  be 
applied  to  the  French  Revolution  in  the  year  1792?  The 
answer  is  to  be  found  in  the  Decree  promulgated  by  the 
Convention  on  November  19,  1792. 

The  Moniteur  of  that  day  records  it  in  these  words  : 
*^  Lepeaux  propose  et  la  Convention  adopte  la  redaction 
'*  suivante  : 

"  La  Convention  nationale  declare  qu'elleaccorderasecours 
**  a  tous  les  peuples  qui  voudront  recouvrer  leur  liberte,  et 
"  elle  charge  le  pouvoir  executif  de  donner  des  ordres  aux 
"  generaux  des  armees  franpaises  pour  secourir  les  citoyens 
"  qui  auraient  ete,  ou  qui  seraient  vexes,  pour  la  cause  de  la 
"  liberte. 

"  La  Convention  nationale  ordonne  aux  generaux  des 
"  armees  franpaises  de  faire  imprimer  et  afficher  le  present 
"  decret  dans  tous  les  lieux  ou  ils  porteront  les  armes  de  la 
"  Kepublique. 

"  Sergint.  Je  demande  que  ce  decret  soit  traduit  et  im- 
"  prime  dans  toutes  les  langues. — Cette  proposition  est 
"  adoptee." 

This  decree  was  treated  by  Great  Britain  (/>),  which,  up  to 
the  period  of  its  promulgation,  had  remained  strictly  neutral. 


(p)  "  The  decisive  proof  upon  the  subject  was  to  be  found,  not  in  loose 
recollection  or  in  vague  reports,  but  in  the  Journals  of  the  House. — 
The  speeches  with  which  the  King  had  opened  and  concluded  each  ses- 
sion of  Parliament  afforded  an  authentic  rcscord  of  the  language  of  Go 
vernment  respecting  the  origin,  grounds,  and  progress  of  the  war.  There 
were,  besides,  upon  the  Journals,  many  declarations  which  this  House 
had  made  at  different  periods,  and  sometimes  at  the  express  suggestion  of 
Ministers  themselves,  and  with  the  avowed  intention  of  obviating  mis- 
representations. 

******** 

"  This,  then,  was  his  defence  of  Parliament  against  the  imputation  of 
having  varied  its  language  or  disguised  its  objects — of  having  engaged 
in  the  war  for  the  restoration  of  monarchy  in  France,  or  of  having  pur- 
sued it  at  any  period  with  any  other  view  than  that  of  obtaining  a  secure 
and  honourable  peace  for  his  country." — Speech  of  Lord  Grenville  in  the 
House  of  Peers,  on  the  motion  of  the  Duke  of  Bedford  for.  the  dismissal  of 
Ministers,  March  22,  1798.  Pub.  by  J.  Wright,  169  Piccadilly.  See 
also  M.  Lanfreifs  Hist,  de  Nai^oleon  I.  t.  ii.  pp.  63-4-5. 
VOL.  I.  O  O 
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as  a  declaration  of  war,  of  the  worst  and  most  hateful  kind, 
against  all  nations ;  nor  indeed  is  it  possible  to  conceive  a 
grosser  violation  of  the  particular  principle  of  International 
Law  {q)  which  we  are  discussing,  than  is  to  be  found  in  this 
barbarous  and  unprecedented  proclamation — the  herald  of 
that  long,  bloody,  terrible,  and  universal  war,  which  shook 
not  only  Europe,  but  the  world,  to  its  centre,  and  of  which 
the  wounds  are  not  yet  healed. 

CCCXCVII.  It  is  impossible  to  deny  that  the  procla- 
mation put  forward  by  the  De  Lamartine  Administration, 
after  the  expulsion  of  Louis-Philippe,  partook  of  the  same 
character,  though  in  a  mitigated  degree. 

According  to  that  proclamation,  "  Les  traites  de  1815 
"  n^existent  plus  en  droit  aux  yeux  de  la  Kepublique  fran- 
"  paise :  toutefois  les  circonscriptions  territoriales  de  ces 
"  traites  sont  un  fait  qu'elle  admet  comme  base  et  comme 
^^  point  de  depart  dans  les  rapports  avec  les  autres  nations  "  (r). 

CCCXCVIII.  In  cases  like  the  foregoing,  the  Eight  of 
Self  Defence  justifies  other  nations  in  intervening  and  de- 
manding, and  if  necessary  by  force  of  arms  compelling,  the 
abolition  of  a  Government  avowing  a  principle  of  hostility 
to  the  existing  Governments  of  all  other  nations. 

But  this,  like  the  other  grounds  of  Intervention,  is  very 
liable  to  be  abused.     The  most  flagrant  instances  of  such 


{q)  Fa^iteZ  justifies  by  anticipation  the  conduct  of  Great  Britain  in  de- 
claring war  after  the  promulgation  of  this  decree.  "  Done  toutes  les 
nations  sont  en  droit  de  reprimer  par  la  force  celle  qui  viole  oavertement 
les  lois  de  la  society  que  la  nature  a  etablies  entre  elles,  ou  qui  attaque 
directement  le  bien  et  le  salut  de  cette  societe." — Pielim.  s.  22.  "Les 
nations  ont  le  plus  grand  interet  a  faire  universellement  respecter  le  droit 
des  gens,  qui  est  la  base  de  leur  tranquillite.  Si  quelqu'un  le  fouls 
ouvertement  aux  pieds,  toutes  peuvent  et  doivent  s'elever  contre  lui ;  et 
rdunissant  leurs  forces  pour  cbatier  cet  ennemi  commun,  elles  s'acquit- 
teront  de  leurs  devoirs  en  vers  elles-memes  et  en  vers  la  societe  liumaine, 
dont  elles  sont  membres." — L.  i.  c.  23,  s.  283. 

(r)  "  Manifeste  aux  Puissances,  4  mars." — Trois  Mois  au  Pouvoir  de 
M.  de  Lamartine,  p.  75, 
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abuse  are  to  be  found  in  the  Partitions  of  Poland  (s).  The  de- 
tailed history  of  these  public  crimes  is  without  the  province 
of  this  work.  But  no  treatise  on  International  Law  may 
pass  over,  wholly  without  comment,  these  grievous  acts  of 
national  wickedness. 

The  first  spoliation  was  effected  in  September  1772,  by 
Catherine  II.  Empress  of  Russia,  Marie-Therese,  Empress 
of  Austria,  and  Frederick  II.  King  of  Prussia. 

In  the  manifesto  of  the  two  latter  may  be  read  the  mi- 
serable pretexts  under  which  this  crime  was  sought  to  be 
veiled.  Austria  claimed  territory  alienated  from  her  to 
Poland  several  centuries  ago,  her  first  date  being  1324  a.d., 
because,  among  other  reasons,  by  the  Canon  Law  alienations 
of  territory  by  a  crowned  head  were  as  invalid  as  the  acts  of 
a  minor.  Prussia  took  up  her  history  not  earlier  than 
1107  A.D.,  and  recited  various  subsequent  losses  of  property 
by  the  Margraves  of  Brandenburg,  which  Poland  had  ac- 
quired at  a  time  when  the  Margraves  were  too  feeble  to 
resist,  but  to  which  property  it  was  alleged  that  the  Mar- 
graves had  never  formally  renounced  their  claim. 

It  is  manifest  that  the  original  sin  of  the  spoliation  was 
greatly  enhanced  by  these  pretended  reasons  for  it;  every 
one  of  them  aimed  a  deadly  blow  at  some  sound  principle  of 
that  faith  which  ought  to  bind  together  the  nations  of  the 
globe.     Russia,  by  far  the  boldest,  and  if  the  expression 

(s)  Mackintosh! s  Works,  vol.  ii.  p.  330 ;  and  Edinburgh  Review,  vol. 
xxxvi.  p.  463. 

Ferrand,  Histoire  des  Trois  Dememhreinents  de  la  Pologne. 

Hulhiere,  Histoire  de  V Anarchie  de  Pologne. 

Flassan,  Histoire  de  la  Diplomatie  franqaise,  t.  vi. 

Dohm,  Denkwurdigkeiten  meiner  Zeit. 

Von  Raumer,  Rolens  Untergayig:  Histor.  Taschenhuch,  t.  iii. 

Kodi,  Histoire  ahregee  de  Traitcs  de  Paix,  continuee  par  Schoell  (ed. 
Bmxelles),  t.  iv.  pp.  266-284,  c.  60,  ih.  pp.  296,  304,  307-13,  c.  62. 

Koch,  Tableau  des  Revolutions  de  rJEu7'ope,  t.  ii.  pp.  168,  224,  284. 

Gentz,  Fragmente  aus  der  neuesten  Geschichte  des  politischen  Gleich- 
gewichts  in  Europa.     Schriften,  Band  iv.  ss.  51-59. 

Wheaton's  Hist.  pp.  267-281. 

Allge.  Gosch.  B.  xxiii.  K.  11. 

o  o  2 
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were  allowable,  the  most  honest  criminal,  seized  upon  her 
prey  at  once,  scorning  all  subterfuges,  and  making  openly 
her  might  her  right. 

These  three  spoliators,  however,  were  not  the  only 
offenders  against  International  Law.  France  and  England 
beheld  with  silence  and  indifference  this  violation  of  all  the 
safeguards  of  national  liberty  and  independence  :  they  can- 
not be  acquitted  of  all  blame ;  they  contracted,  in  some 
degree  at  least,  the  guilt  of  the  bystander  who  tamely  and 
silently  suffers  a  deed  of  wrong  to  be  perpetrated  in  his 
presence. 

In  1790,  Poland,  availing  herself  of  the  occupation 
afforded  by  a  Turkish  war  to  Catherine  II.  (who  had  never 
ceased  to  treat  her  as  a  province  of  Russia),  contracted  an 
alliance  with  Prussia,  whereby  that  Power  undertook  to  aid 
Poland  against  the  attempt  of  any  foreign  nation  to  interfere 
with  her  internal  government  or  affairs  (t). 

Under  cover  of  this  alliance,  in  1791  Poland  gave  herself 
a  new  constitution,  rendering  her  crown  hereditary  in  the 
Electoral  House  of  Saxony,  abolishing  that  source  of  her 
misery  the  liberum  veto,  and  effecting  a  reformation,  of  which 
Mr.  Burke  said  :  "  So  far  as  it  has  gone,  it  probably  is  the 
"  most  pure  and  defecated  public  good  which  ever  has  been 
"  conferred  on  mankind  "  (u). 

But  the  French  Revolution  broke  out,  and  Prussia  not 
only  forgot  her  pledge,  but  joined  with  Russia  and  Austria 
in  plundering,  for  the  second  time,  the  country  which  had 
relied  upon  her  honour.  The  second  spoliation  of  Poland 
took  place  in  1793;  the  third,  after  the  insurrection  of  the 
illustrious  Kosciusko  in  1795. 

The  fate  of  Poland  was  again  discussed  at  the  Treaty  of 
Vienna  (1815);  but  after  some  remonstrance  on  the  part  of 
the  British  and  French  plenipotentiaries  (or),  and  the  delivery 

{f)  Martens,  Bee.  de  Traites,  t.  iv.  p.  472. 

(?/)  Appeal  from  the  Neiv  to  the  Old  Whigs. 

(.r)  Kliiber,  Aden  des  Wiener  Congr.  Band  ix.  40-51. 

Wheaton's  Hist.  pp.  425-435. 
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of  a  remarkable  state  paper  by  the  latter,  Russia  retained 
that  part  of  ancient  Poland  erected  by  Napoleon  into  the 
Duchy  of  Warsaw,  and  by  this  Treaty  the  Partition  of 
Poland  was  ultimately  confirmed. 

This  Treaty,  however,  declared  Cracow  to  be  a  free,  inde- 
pendent, and  neutral  city,  under  the  protection  of  Russia, 
Austria,  and  Prussia,  with  so  many  square  miles  on  the  left 
bank  of  the  Vistula,  and  a  certain  amount  of  population. 
This  small  remnant  of  their  original  prey  has  been  subse- 
quently devoured  by  the  three  protecting  Powers.  In  1832 
the  Emperor  Nicholas  annexed  the  kingdom  of  Poland  to  the 
Russian  Empire,  and  destroyed  every  vestige  of  its  separate 
nationality.  In  1836  Cracow  was  occupied  by  Russian  and 
Austrian  forces,  upon  the  allegation  that  it  had  become  the 
centre  of  revolutionary  plots.  In  1846  (November  6), 
Cracow,  in  spite  of  the  protests  of  Great  Britain,  France, 
and  Sweden,  was  annexed  to  Austria. 

Memorable  lessons  are  written  for  the  ensample  of  nations 
in  the  history  of  these  great  crimes  and  their  consequences. 

First,  the  folly  and  shortsightedness  of  vulgar  politicians 
who  hold  the  doctrine  that  a  State  has  no  concern  with  the 
acts  of  her  neighbour,  and  that  if  wrong  be  done  to  others, 
and  not  to  herself,  she  cannot  afford  to  interfere. 

Secondly,  the  certainty  of  that  Nemesis  which  sooner  or 
later  overtakes  the  countries  Avhich  have  been,  or  have 
suffered  their  rulers  to  be,  the  doers  of  wrong. 

It  requires  only  a  moderate  acquaintance  with  history 
subsequent  to  those  first  spoliations  of  Poland,  to  know  that 
the  interference  of  England  and  France  to  prevent  these 
atrocious  acts,  and  to  defend  betimes  the  liberties  of  Europe, 
would  have  been  no  less  wise,  if  regarded  in  an  economical 
point  of  view,  than  just,  if  considered  upon  higher  principles  ; 
and  the  Rulers  of  Austria,  Prussia,  and  Russia  must  have 
been  taught,  during  the  wars  of  the  French  Revolution,  and 
in  the  day  of  their  bitter  suffering  and  humiliation,  the  im- 
policy of  injustice,  and  the  danger  of  creating  a  precedent  of 
rapine  and  wrong. 
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Great  jurists  of  all  countries  have  passed  sentence  upon  the 
partitions  of  Poland.  M.  de  Talleyrand  {y)  described  it  as 
the  prelude,  as  partly  the  cause,  and  perhaps  the  excuse  of 
the  convulsions  of  Europe  during  the  French  Revolution. 
"  The  partition  of  Poland  in  1772,"  says  M,  Koch  (0), 
"  appeared  to  sanction  all  subsequent  usurpations."  It  was 
the  most  flagrant  violation,  according  to  Mr.  Wlieaton  («),  of 
natural  justice  and  International  Law,  since  Europe  had 
emerged  from  barbarism.  No  less  a  publicist  than  Von 
Gentz  (b)  observes  that  the  partition  of  Poland  was  a  crime 
fraught  with  peculiar  mischief  to  the  best  interests  of  Europe 
— it  showed  to  the  astonished  world  a  league  of  monarchs  in 
favour  of  injustice  ; — those  who  ought  to  be  the  protectors, 
acting  as  the  oppressors  of  national  independence ;  while  the 
doctrine  of  the  Balance  of  Power,  cited  as  a  justification  of 
their  conduct  by  those  who  were  destroying  it,  mournfully 
illustrated  the  adage,  Corruptio  optimi  pessima  (c). 

And,  lastly,  I  would  cite  the  very  recent  authority  of  the 
Due  de  Broglie  {d)  ;  "  II  y  a  une  faute  en  particulier,  a  la 
"  fois  politique  et  morale,  qui  pesera  toujours  sur  la  me- 
^'  moire  de  Louis  XV  et  dont,  si  je  ne  me  trompe,  la  de- 
"  couverte  de  la  correspondance  secrete  doit  alterer  com- 
"  pletement  sinon  la  gravite,  au  moins  la  nature.  On 
"  devine  que  je  veux  parler  du  demembrement  de  la  Pologne, 
^'  ce  brigandage  diplomatique  opere  sous  les  yeux  de 
"  I'Europe  indifFerente,  sans  que  le  souverain  de  la  France 
'*  ait  eu  soit  la  perspicacite  de  penetrer  le  complot  qui  I'avait 
"  prepare,  soit,  a  la  derniere  heure,  le  courage  d'en  arreter 
"  I'execution.  La  France  ne  pardonnera  jamais  a  ceux  qui 
"  Font  fait  assister  inattentive    ou  impuissante  a  la  ruine 

{y)  Note  to  the  Congress  of  Vienna, 

(z)  Introd.  p.  30. 

{a)  Hist.  p.  332. 

(5)  Fragmente  aus  der  neuesten  Geschichte  des  politischen  Gleichgewichts 
in  Europa.     Schriften,  B,  iv.  ss.  64-59. 

(c)  Vide  ante,  §  Ixxiii.,  for  the  subsequent  international  position  of 
Poland. 

{d)  Le  Secret  du  Roi,  toI.  i.  pp.  4,  6. 
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"  d'une  antique  alliee  et  a  Fun  des  plus  criminels  attentats 
"  qui  aient  jamais  outrage  le  droit  de  la  nature  et  des  gens, 

"  On  y  voit  a  decouvert  et  on  j  suit  pas  a  pas  ce  qui  ce 
"  prince  a  medite  de  faire,  et  ce  qu'il  n'a  pas  fait  pour 
"  epargner  a  son  regne  une  tache  ineffapable,  a  I'Europe  une 
"  source  d'agitations  qui  n'est  pas  encore  fermee  et  a  la  con- 
"  science  des  peuples  un  scandale  qui  a  ebranle,  par  une 
*^  atteinte  peut-etre  irreparable,  les  fondements  du  droit 
"  public." 

CCCXCVIIIa.  Greece  during  the  Russian  war  (1856) 
afforded  an  instance  in  which  this  exceptional  right  of  inter- 
vention, the  offspring  of  necessity,  has  been  exercised  both 
by  France  and  England,  as  it  should  seem  upon  two  grounds  : 
— (1)  That  the  sending  of  foreign  troops  to  Greece  was 
necessitated  by  the  unneutral  conduct  of  the  Government 
of  that  country  towards  Russia,  the  enemy  of  France  and 
England ;  (2)  and  also  that  this  course  was  justified  by  the 
open,  notorious,  and  admitted  insecurity  of  life  and  property 
to  French  and  English  subjects  commorant  or  resident  in 
Greece.  It  should  also  be  added,  that  Greece  does  not 
appear  to  have  formally  protested  against,  or  seriously 
objected  to — probably  on  account  of  the  undeniable  ineffi- 
ciency of  her  own  internal  police — the  temporary  introduc- 
tion of  these  foreign  troops  into  her  territory  (e). 


{e)  "  It  cannot  be  denied,"  Count  Walewski  says,  "  that  Greece  is  in 
an  abnormal  state.  Tlie  anarchy  to  which  that  country  was  a  prey  has 
compelled  France  and  England  to  send  troops  to  the  Pirseus  at  a  time 
when  their  armies,  nevertheless,  did  not  want  occupation.  The  Congress 
knows  in  what  state  Greece  was ;  neither  is  it  ignorant  that  that  in  which 
it  now  is,  is  far  from  being  satisfactory.  Would  it  not  therefore  be 
advantageous  that  the  Powers  represented  in  the  Congress  should  mani- 
fest the  wish  to  see  the  three  protecting  Courts  take  into  serious  con- 
sideration the  deplorable  situation  of  the  kingdom  which  they  have 
created,  and  devise  means  to  make  provision  for  it  ? 

"  Count  Walewski  does  not  doubt  that  the  Earl  of  Clarendon  will  join 
with  him  in  declaring  that  the  two  Governments  await  with  impatience 
the  time  when  they  shall  be  at  liberty  to  terminate  an  occupation  to 
which  nevertheless  they  are  unable  without  the  most  serious  incon- 
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CCCXCIX.  The  Second  Limitation  arises  in  the  in- 
stance of  a  Guarantee  given  by  a  Foreign  Nation,  either 
generally  to  secure  the  inviolability  of  the  provisions  of  a 
particular  Treaty,  or  specially  to  support  a  particular  Con- 
stitution or  form  of  government  (/)  established  in  another 
country,  or  to  secure  some  particular  possession  or  other 
individual  object  appertaining  to  it.  The  question  of  a 
Federal  Guarantee,  mutually  given  by  united  States  has  been 
already  discussed  :  the  very  constitution  of  such  a  body  politic 
implies  the  existence  of  a  mutual  guarantee  for  the  inde- 
pendence of  each  member  of  it.  This  is  the  case  of  a  guarantee 
from  within,  a  question  rather  of  Public  than  International 
Law,  and  very  different  from  a  guarantee  from  without,  which 
rests  upon  a  distinct  principle,  and  is  one  of  the  most  difficult 
and  delicate  questions  which  fall  under  the  cognizance  of 
International  Law.  The  consideration  of  the  duties  and 
ri^i^oi  guarantees  belongs  to  that  branch  of  the  subject  in 
which  the  nature  of  Treaties  is  discussed. 

CCCC.  Another  Limitation  of  the  general  principle 
under  discussion  may  possibly  arise  from  the  necessity  of 
Intervention  by  Foreign  Powers  in  order  ^o  stay  the  shedding 
of  blood  caused  by  a  protracted  and  desolating  civil  war  in 
the  bosom  of  another  State  {g\  This  ground  of  Intervention, 
urged  on  behalf  of  the  general  interests  of  humanity,  has 

venience  to  put  an  end,  so  long  as  real  modifications  shall  not  be  intro- 
duced into  the  state  of  things  in  Greece." — Extract  from  'i^nd  Protocol 
to  Treaty  of  Paris  (1856). 

(/)  Vide  post. 

{g)  "  Sciendum  quoque  est,  Reges,  et  qui  par  Regibus  jus  obtinent,  jus 
habere  poenas  poscendi  non  tantum  ob  iujurias  in  se  aut  subditos  suos 
commissas,  sed  et  ob  eas  quae  ipsos  peculiariter  non  tangunt,  sed  in  qui- 
husvis  personis  jus  naturm  aut  gentium  immaniter  violantibus.  Nam  libertas 
humanse  societati  per  poenas  consulendi,  quae  initio,  ut  diximus,  penes 
singulos  fuerat,  civitatibus  ac  judiciis  institutis  penes  summas  potestates 
resedit ;  non  proprie  qua  aliis  imperant,  sed  qua  nemini  parent.  Nam 
subjectio  aliis  id  jus  abstulit.  Imo  tanto  honestius  est  alienas  injurias 
quam  suas  vindicare,  quanto  in  suis  magis  metuendum  est  ne  quis  doloris 
pui  sensu  aut  modum  excedat,  aut  certe  animum  inficiat." — Grotius,  de 
J.  B.  lib.  ii.  cap.  xx.  sec.  xl. 
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been  frequently  put  forward,  and  especially  in  our  own 
times,  but  rarely,  if  ever,  without  others  of  greater  and  more 
legitimate  weight  to  support  it ;  such,  for  instance,  as  the 
danger  accruing  to  other  States  from  the  continuance  of  such 
a  state  of  things,  or  the  right  to  accede  to  an  application  from 
one  of  the  contending  parties. 

As  an  accessory  to  others,  this  ground  may  be  defensible  ; 
but  as  a  substantive  and  solitary  justification  of  Intervention 
in  the  affairs  of  another  country,  it  can  scarcely  be  admitted 
into  the  code  of  International  Law,  since  it  is  manifestly 
open  to  abuses,  tending  to  the  violation  and  destruction  of 
the  vital  principles  of  that  system  of  jurisprudence, — such 
abuses  as  generated  the  several  partitions  of  Poland,  the  great 
precedent  so  often  quoted,  and  so  often  imitated  by  the 
violators  of  International  Law.  The  necessity  of  staying  the 
shedding  of  blood  occupied  a  very  prominent  place  among  the 
various  reasons  alleged  for  the  Intervention  in  the  affairs  of 
Turkey  and  her  then  Greek  subjects  in  1827  ;  but  it  was 
by  no  means,  as  will  be  presently  seen,  the  only  justification 
advanced  for  that  Intervention,  though,  perhaps,  if  it  had 
been,  the  long  continuance,  as  well  as  the  horrible  nature  of 
the  massacres  committed,  would  alone,  if  ever  such  reasons 
could,  have  justified  the  interference  of  Christendom  (A). 

CCCCI.  A  Third  Limitation  arises  when  both  con- 
tending parties  in  a  civil  war  invite  the  Intervention  of  a 
third  Power  :  in  this  case  the  right  to  accede  to  the  request  is 
perfectly  clear.  This  was  in  fact  the  foundation  of  the 
Intervention  in  the  case  of  Belgium.  Whether,  when  the 
Intervention  has  been  once  undertaken,  either  or  both  of  the 
contending  parties  can  resile  from  their  engagement,  and 
whether  the  Intervener  be  obliged  to  desist  re  infecta,  is  a 
matter  of  some  nicety,  and  must  in  some  measure  receive 
its  decision  according  to  the  particular  (/)  circumstances  of 

{h)  Papers  relative  to  the  Affairs  of  Greece,  p.  98. — London,  1835, 
(Printed  by  the  Foreign  Office.) 

(i)  France  and  England  were  the  only  two  of  the  five  Intervening 
Powers,  in  the  case  of  Belgium,  who  seem  to  have  entertained  no  scruples 
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each  case  (J).  The  Intervener  might  of  course  stipulate, 
before  he  undertook  the  Intervention,  that  both  parties 
should  abide  by  his  decision.  Although  the  right  of  inter- 
vening admits  of  no  doubt  where  both  parties  invoke  the 
Intervention,  it  is  less  clear  when  the  application  is  made  by- 
one  party  alone,  and  yet  it  cannot  be  asserted,  that  even  this 
kind  of  Intervention,  so  solicited,  is  necessarily  at  variance 
with  any  abstract  principle  of  International  Law,  while  it 
must  be  admitted  to  have  received  some  sanction  from  the 
practice  of  nations.  It  should  be  observed  that  the  recog- 
nition of  the  insurgent  party  in  a  civil  war,  either  as  a 
belligerent  or  as  a  separate  State,  does  not  constitute  the 
recognizing  State  a  belligerent. 

The  United  States  recognized,  perhaps  somewhat  hastily 
in  both  senses,  the  insurgent  American  colonies  of  Spain, 
but  were  not  at  war  with  Spain.  England  and  France, 
during^  the  late  American  civil  war,  recognized  the  Southern 
Confederacy  as  belligerent ;  and,  though  in  the  heat  and 
irritation  of  civil  contest  the  Government  of  the  United 
States  resented  even  this  qualified  and  necessary  recog- 
nition, it  was  clearly  a  matter  of  simple  justice  and  strict 
neutrality :  a  further  recognition  by  sending  an  accredited 
Minister  to  a  de  facto  State  like  the  Southern  Confederacy, 
with  a  regular  Government  and  a  large  army,  would 
not  have  afforded  a  justifying  cause  of  war  to  the  other 
belligerent. 

France  in  1770  not  only  recognized  the  American  colo- 
nies when  they  revolted  from  England  as  a  belligerent  and 
a  de  facto  State,  but  supplied  them  with  money,  arms,  and 
soldiers,  and  entered  into  a  secret  alliance  with  them — an  act 
of  treacherous  hostility  to  the  mother  country  which   no 


of  this  kind. — Papers,  ^c-  relative  to  Belgium. —  Les  Plenipotentiaires, 
^c.  p.  35 ;  and  in  tlie  case  of  Portugal,  and  in  the  case  of  Greece,  vide 
infra,  Wheaton,  Hist.  641. 

ij)  Heffter  maintains  stoutly  the  obligation  of  withdrawing  at  the 
request  of  the  party  who  invoked  the  aid  (p  ^^  end  of  s  46). — Mm-tens, 
t.  i.  80-1-2. 
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American  jurist  would  deny  to  have  fully  justified  England 
in  declaring  war  against  her. 

It  will  be  remembered  that  at  present  we  have  no  concern 
with  the  wisdom  or  policy  of  an  Intervention  invoked  by 
one  party  alone :  that  is  a  National,  not  an  International 
question.  There  is,  however,  one  proposition  with  respect 
to  this  kind  of  Intervention  which  cannot  be  too  broadly  or 
emphatically  stated. 

In  order  to  justify  such  Intervention,  the  kingdom  in 
which  it  is  to  take  place  must  be  really  divided  against  itself; 
there  must  be  therein  two  parties  in  the  bona  fide  condition 
of  waging  actual  war  upon  each  other. 

No  mere  temporary  outbreak,  no  isolated  resistance  to 
authority,  no  successful  skirmish,  is  sufficient  for  this  pur- 
pose ;  there  should  be  "  such  a  contest  as  exhibits  some 
"  equality  of  force,  and  of  which,  if  the  combatants  were 
"  left  to  themselves,  the  issue  would  be,  in  some  degree, 
^'  doubtful "  {k). 

In  most  cases,  therefore,  some  time  must  elapse  before  an 
internal  commotion  can  be  clothed  with  the  character  of  a 
revolution,  and  before  the  rebellious  subjects  can  become  the 
allies  of  a  Foreign  State. 

The  interference  of  Great  Britain,  France,  and  Russia  in 
the  affairs  of  Greece  was  vindicated  upon  three  grounds  :  viz. 
1st,  of  complying  with  the  request  of  one  party  ;  2ndly,  of 
staying  the  shedding  of  blood ;  3rdly,  and  principally,  of 
affording  protection  to  the  subjects  of  other  Powers  who 
navigated  the  Levant,  in  which,  for  many  years,  atrocious 
Piracy  had  been  exercised,  while  neither  Turkey  nor  revolted 
Greece  were  de  facto  either  able  or  willing  to  prevent  the 
excesses  springing  out  of  this  state  of  anarchy.  The  third 
ground  unquestionably  justifies  such  an  interference  as  might 
redress  the  evil  complained  of,  and  secure  the  subjects  of 
third  Powers  against  a  repetition  of  it.     But  the  interference 


{k)  Si?'  J.  Mackintosh's    Speech   on  the    Recognition  of  the    Spanish 
American  States,  vol.  iii,  p.  462,  of  his  JVorks. 
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took  place  at  the  request  of  only  one  of  the  contending 
parties,  and  that  the  party  of  revolted  subjects  ;  and  it  is 
edifying  to  observe  with  what  scrupulous  care  the  British 
Minister  for  Foreign  Affairs,  of  that  time,  justifies,  as  an 
exception  to  general  rules,  the  adoption  of  coercive  measures 
against  Turkey. 

"  To  accomplish  a  great  good,"  says  this  admirable  State 
Paper  (/),  "to  put  an  end  to  a  great  evil,  pressing  seriously 
"  upon  the  interests  of  his  Majesty's  own  subjects,  after 
'^  several  previous  attempts  by  advice  and  remonstrance, 
*^  separate  or  combined,  had  failed,  and  at  the  solicitation  of 
**  one  of  the  contending  parties,  his  Majesty  acceded  to  a 
"  more  direct  and  concerted  interference  in  the  affairs  of 
"  Greece.  The  Treaty  of  London  was  signed ;  and  when 
"  proposals,  made  under  it  to  both  sides,  and  accepted,  by 
"  the  Greeks,  had  been  rejected  by  the  Turks,  his  Majesty 
"  proceeded,  along  with  his  Allies,  to  adopt  measures  of  a 
"  coercive  nature,  calculated  to  give  effect  to  those  pro- 
"  posals.  But,  in  this  departure  from  the  general  rule 
"  which  forbids  other  Powers  to  interfere  in  contests  betwixt 
"  Sovereign  and  Subject,  his  Majesty  strictly  limited  him- 
"  self  to  what  he  deemed  the  necessity  of  the  case ;  and  in 
"  pursuing  an  object  of  policy,  endeavoured  to  adhere,  as 
"  much  as  possible,  to  the  principles  of  National  Law. 

"  The  design  of  the  Treaty  was  the  pacification  of  the 
"  Levant ;  but  it  is  evident,  both  from  the  provisions  of  that 
"  Treaty,  and  from  the  language  of  the  Protocol  which  pre- 
*'  ceded  it,  as  well  as  from  the  tone  of  every  communication 
*^  relating  to  the  Greek  question,  which  has  been  made  by 
"  his  Majesty's  commands  since  the  Congress  of  Verona, 
"  that  it  was  equally  our  design  to  accomplish  this  end  by 
"  pacific  means.  It  was  but  late,  slowly  and  unwillingly, 
"  that  we  entertained  the  idea  of  any  species  of  coercion ; 
"  and  then  only  with  such  caution,  and  with  such  a  reserva- 
"  tion  of  our  right  to  look  narrowly  at  each  successive  stage 

{I)  State  Papers— Greece,  182G-1832,  pp.  U,  55.     London,  1835. 
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"  in  that  career,  as  were  in  themselves  sufficiently  indicative 
^^  of  the  spirit  in  which  we  interposed.  The  conduct  of  the 
^^  Allies  is  inexplicable  upon  any  other  ground  than  that 
"  which  is  here  stated  to  have  been  its  foundation.  If  the 
"  intention  of  three  of  the  greatest  Powers  in  Europe,  to  put 
"  an  end  to  a  manifest  grievance,  had  not  been  controlled 
*^  and  modified  by  many  weighty  considerations  of  justice 
'^  and  policy,  they  would  have  pursued  a  far  different  course. 
^'  They  would  not  have  waited  six  years  before  they  carried 
"  their  interposition  beyond  the  limit  of  amicable  remon- 
"  strance ;  nor,  having  at  length  satisfied  themselves  that 
"  they  must  advance  somewhat  further  for  the  execution  of 
"  their  design,  would  they  have  stipulated  beforehand  to 
"  pause  upon  every  successive  step,  in  order  to  give  time  for 
"  reflection  and  concession  on  the  part  of  a  Power  whom 
"  they  did  not  design  to  crush,  or  even  to  humble,  but,  if 
"  possible,  to  lead  into  the  path  of  safety  and  repose. 

"  If  they  had  not  been  restrained  by  such  considerations, 

"  they  would  at  once  have  put  forth  a  strength  irresistible 

"  by  far   greater    empires ;    they  would   have    substituted 

"  dictation,  backed  by  force,  for  advice  and  remonstrance  ; 

"  and  they  would  not  have  asked  the  consent  of  those  to 

"  whom  it  was  in  their  power  to  give  law.     But  they  felt, 

"  as  we  still  feel,  that  this  was  a  case  surrounded  with  diffi- 

"  culties,  of  which  the  mere  physical  resistance  of  the  contu- 

''  macious  party  was  the  least.     They  knew  that  hasty  and 

"  violent  measures  might  draw  along  with  them  evils  worse 

"  than  those  which  they  meant  to  remedy.     They  knew  too 

"  that  the  long  continuance    of   extraordinary  evils  might 

"  justify  an  extraordinary  interposition.     Still  they  felt  that 

"  they  were  bound  to  take  care  that  the  interposition  should 

**  not  be  more  than  commensurate  with  the  evil ;  that  it  was 

"  neither  politic  nor  just  to  risk  the  overthrow  of  an  empire 

"  for  the  chance  of  improving  the  condition  of  a  part  of  its 

"  subjects  ;  and  that  the  cessation  of  Piracy  in  the  Levant 

"  would  be  dearly  purchased  by  a  general  war  in  Europe." 

The  pacification  of  Greece  and  the  Levant  was  the  object 
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of  the  Treaty  of  1827,  contracted  between  Russia,  England, 
and  France  ;  the  object  of  it  was  not  "  to  construct  a  State 
"  capable  of  balancing  the  Turkish  power  in  Europe,  and  of 
"  carrying  on  the  relations  of  peace  and  war  upon  a  footing 
"  of  equality  with  the  Porte ;  "  this  object,  nevertheless, 
might,  after  the  rejection  by  Turkey  of  the  compromise  pro- 
posed in  that  Treaty,  have  been  partly  intended  and  effected 
by  the  subsequent  Treaty  of  May  7,  1832  (m).  The  dis- 
tinction between  Intervention  and  Mediation  is  pointed  out 
in  the  happiest  manner  by  Mr.  Canning,  in  a  passage  of  his 
state  paper  upon  the  Pacification  of  Greece  at  the  close  of 
the  year  1824.  "If"  (he  wrote)  "the  sovereignty  of  the 
"  Turks  were  not  to  be  absolutely  restored,  nor  the  inde- 
"  pendence  of  the  Greek  to  be  absolutely  acknowledged  {to 
^'^  propose  either  of  which  extremes  would  have  been  not  to 
"  mediate,  but  to  take  a  decided  part  in  the  contest),  there  was 
"  necessarily  no  other  choice  than  to  qualify  in  some  mode 
"  and  degree  the  sovereignty  of  the  one  and  the  indepen- 
"  dence  of  the  other,  and  the  mode  and  degree  of  that  qua- 
"  lification  seemed  to  constitute  the  question  for  inquiry 
'*  and  deliberation  "  (n). 

CCCCII.  This  observation  brings  us  to  the  consideration 
of  the  Fourth  Limitation  of  the  general  principle  which 
founds  the  Right  of  Intervention, — which  is,  the  right  of 
third  Powers  to  watch  over  the  preservation  of  the  Balance 
of  Power  among  existing  States,  whether  by  preventing  the 
aggressions  and  conquests  of  any  one  Power,  or  by  taking 
care  that,  out  of  the  new  order  of  things  produced  by  in- 
ternal revolutions,  no  existing  Power  acquires  an  aggran- 
disement that  may  menace  the  liberties  of  the  rest  of  the 
world  (o). 


(??i)  Papers,  p,  165. 

(«)  Reply  of  Mr.  Secretary  Canning  to  a  letter  of  M.  Radios^  relative 
to  the  "  Russian  Memoir  on  the  Pacification  of  Greece.''^ — Vol.  xii.  of  State 
Papers  (1824-25),  p.  900. 

(o)   Gilnther,  i.  345. 

Martens,  ?.  .121,  a,  h. 
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This  right,  indeed,  is  the  right  of  the  State  to  do  that 
which  Cicero  (/?),  with  so  much  eloquent  reason,  truly  main- 
tained was  the  innate  right  of  every  individual :  it  is  tlie 
Eight  of  Self-Defence,  which  is  as  lawfully  exercised  in 
preventing  as  in  repelling  attack  {q). 

How  anxiously  this  right,  "  founded  so  much  on  common 
^^  sense  and  obvious  reasoning,"  was  asserted  and  cherished 
by  the  Greeks,  is  well  known  to  all  readers  of  Thucydides 
and  Xenophon,  and  above  all  of  Demosthenes,  whose  elo- 
quence was  never  more  "  resistless  "  (r)  than  when  exerted 


Ancillon  ilher  den  Geist  der  Staatsverf.  320  u.  s.  w. 

Klinhhammer'' s  Disp.  Hist.  Pol.  de  Bello  proptei'  Success.  Regni  Ilispan.y 
&c.  (1829,  Amstelodami),  pp.  52-66. 

De  Gardens,  Traite  complet  de  Dipl.  t.  i.  p.  257. 

Foreign  Quarterly  Review,  vol.  viii.  (1831),  vol.  xiii.  (1834). 

Mackintosh's  second  Review  of  JBurke's  Letter  on  a  Regicide  Peace. 

Ortolan,  vol.  ii.,  Du  Domaine  international  (tit.  iii.,  De  VEquilibre 
politique),  contains,  among  other  passages  worthy  of  attentive  perusal,  an 
elaborate  review  of  the  projects  of  Henry  IV.  and  Sully  to  found  a 
Republigue  ti^es-chrestienne,  and  thereby  maintain  a  perpetual  European 
equilibrium — an  idea  which  M.  Ortolan  thinks  pervaded  the  minds  of  the 
framers  of  the  Treaty  of  Westphalia. — Gentz,  Ausgeivdhlte  Schrif- 
ten,  iv.  i.  Fragmente  aus  der  neuesten  Geschichte  des  politischen  Gleich- 
gewichts. 

Fenelon,  CEuvres  de,  t.  iii.  p.  361,  ed.  1835:  Examen  de  la  Conscience 
sur  les  Devoirs  de  la  Royaute,  in  which  work,  written  for  the  instruction 
of  the  Duke  of  Burgundy,  Mr.  Wheaton  remarks  {Hist.  p.  82)  that  the 
principles  of  Intervention  to  maintain  the  balance  of  power  are  laid  down 
with  accuracy  and  moderation. 

Mably,  vol.  ii.  pp.  88,  107,  212. 

{p)  Pro  Milone. 

{q)  "  Ainsi  quand  un  Etat  voisin  est  injustement  attaqne  par  un  ennemi 
puissant,  qui  menace  de  I'opprimer,  il  n'est  pas  douteux  que  vous  ne 
deviez  le  faire.  N'objectez  point  qu'il  n'est  pas  permis  a  un  souverain 
d'exposer  la  vie  de  ses  soldats  pour  le  salut  d'un  etranger,  avec  qui  il 
n'aura  contra  cte  aucune  alliance  defensive,  il  peut  lui-meme  se  trouver 
dans  le  cas  d'avoir  besoin  de  secours ;  et,  par  consequent,  mettre  en 
vigueur  cet  esprit  d'assistance  mutuelle,  c'est  travailler  au  salut  de  sa 
propre  nation." — Vattel,  1.  ii.  c.  1-4. 

(r)  "  Whose  resistless  eloquence 

Shook  the  arsenal,  and  fulmin'd  over  Greece 
To  Macedon  and  Artaxerxes'  throne." 

Milton,  Par.  Reg.  iv.  268-271. 
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for  the  purpose  of  rousing  his  countrymen  to  adopt  and  act 
upon  this  principle  (s). 

In  the  history  of  Rome  the  opportunities  for  the  develop- 
ment of  this  principle  were  fewer  ;  but  the  pages  of  Livy  and 
Polybius  have  recorded  some  remarkable  instances  of  its 
operation.  The  reflection  of  the  latter  historian  upon  the 
conduct  of  Hiero,  King  of  Syracuse,  who,  though  an  ally  of 
Rome,  sent  aid  to  Carthage  during  the  war  of  the  Auxiliaries, 
may  claim  a  place  even  in  a  modern  work  upon  International 
Law.  Hiero  esteemed  it  necessary,  Polybius  tells  us,  "  both 
'*  in  order  to  retain  his  dominions  in  Sicily,  and  to  preserve 
*^  the  Roman  friendship,  that  Carthage  should  be  safe  ;  lest 
"  by  its  fall  the  remaining  Power  should  be  able,  without  let 
''  or  hindrance,  to  execute  every  purpose  and  undertaking. 
"  And  here  he  acted  with  great  wisdom  and  prudence,  for 
*'  that  is  never  on  any  account  to  be  overlooked ;  nor  ought 
"  such  a  force  ever  to  be  thrown  into  one  hand,  as  to  incapa- 
*^  citate  the  neighbouring  States  from  defending  their  rights 
"  ao;ainst  it." 

Most  justly  does  Mr.  Hume  remark  upon  this  passage, 
*'  Here  is  the  aim  of  modern  politics  pointed  out  in  express 
"terms"  {t). 

It  was  the  natural  tendency  of  the  Feudal  System,  intro- 
duced into  Europe  after  the  fall  of  Rome,  to  restrain  each 
State  within  its  boundaries  {u) ;  and  it  may  be  said,  that 
from  the  reign  of  Charlemagne  to  the  invasion  of  Italy  by 


(s)  Among  the  passages,  see  Kara  $iX.  r.  U :  Tovs  ciXKovs  ^'8r]  napa- 
KoXodixev,  Koi  Tovs  Tavra  didd^ovras  eKTre/xTroiixcv  7rpecr/3eiy  iTnvTa)(^oi,  els 
UeXoTTOuvrjo-oVjels'Podov,  els  Xiov,  as^acrikeaXeyM — ov  de  yap,Taiv  €K€iv(d 
(TV  ix(})€  p6  vTcov  d(p€crTr)K€  TO  jj-T)  rovTov  edaai  Travra  Kar  acrrp  e- 
•^^aa-Bat — "t,v  iav  p.ev  neio-rjTe,  koivcovovs  €)(r]T€  koi  twv  Kivbvvcov^Kai  rayv 
auaXcofxarcoVf  k.t.X. 

(t)  Polybius,  1.  i.  C.  83  :  Tore  Se  koi  fidWov  e(f)i\oTip.e7To  Treneiafiepos 
<rvix(f)ep€iv  eavTco  Kai  ivpos  rrjv  iv  ^iKeXia  bwaareiav  koX  rrpos  ttjv  'Fcofiaicov 
cfiiXlav  TO  aoD^eo-dai  Kapxrjboviovs,  iva  prj  iravTaTrao-iv  i^fj  to  npoTcBev  aKOVLTi 
avvTeXe^adai  Tols  Icrxvovaiv,  ndw  <l)povip,cos  Koi  vovvexms  Xoyi^ofxevos,  k.t.X. 
Jlunie's  Assays,  vol.  ii.  p.  328,  Essay  vii.   On  the  Balance  of  Poiver. 

(w)  See  Koch,  Tableau  cles  Revolutions,  t.  i.  pp.  31 4-1 .5,  &c. 
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Charles  VIII.  of  France,  towards  the  close  of  the  fifteenth 
century,  the  state  of  the  civilized  world  was  not  such  as  to 
call  into  any  general  operation  this  principle  of  International 
Law  (.r).  To  repel  this  invasion,  the  ingenious  and  refined 
Italians  strove  to  induce  the  European  Powers  to  adopt  that 
policy  of  preventing  the  undue  aggrandisement  of  any  one 
Power,  by  which  they  had  for  some  time  maintained  the 
equilibrium  of  the  petty  States  of  their  own  Peninsula. 
During  the  century  which  followed  {y).  and  from  the  time 
that  the  liberties  of  the  German  Protestants  were  secured, 
under  the  guarantee  of  France  and  Sweden,  by  the  Peace 
of  Westphalia  in  1648,  this  principle  of  International  Law 
has  been  rooted  in  the  usage  and  practice  of  the  whole 
civilized  world.  The  preservation  of  the  Balance  of  Power 
has  been  the  professed  object  of  all,  and  the  real  end  of  most  of 
what  may  be  called  the  Cardinal  Treaties.  The  recital  and 
analysis  of  the  events  which  led  to  them  belong  to  the 
history  of  the  progress,  rather  than  to  a  treatise  on  the 
principles,  of  International  Jurisprudence.  It  will  be  suf- 
ficient for  our  present  purpose  to  notice  briefly  those  Treaties 
in  which  this  feature  is  most  conspicuous. 

CCCCIII.  In  the  year  1519  (z),  enormous  territorial 
possessions  rendered  the  Emperor  Charles  V.  more  powerful 
than  any  sovereign  who  had  existed  in  Christendom  since  the 
reign  of  Charlemagne  ;  a  natural  apprehension  was  felt  by 
the  other  States  of  Europe,  which  the  personal  character  of 
Charles  was  well  calculated  to  foment  {a).  No  better  occa- 
sion could  arise  for  the  practical  application  of  that  refined 
and  sagacious  policy,  which  had  so  lately  crossed  the  Alps. 
France  took  upon  herself  the  task  of  adjusting  the  equilibrium 
of  power  in  Europe ;  Francis  I.  actually  concluded  for  this 
object  a  Treaty  of  Alliance  with  the  Turks,  the  first  Treaty 
contracted  by  an  European  Sovereign,  and  by  which  the  Porte 

{x)  Koch,  as  to  English  conquests  in  France,  t.  i.  p.  314. 
ly)    Wheaton's  Hist.  p.  81. 
(s)   Koch,  i.  317. 
(a)    lb.  i.  318. 
VOL.  I.  P  P 
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may  be  said  to  have  been  introduced  into  the  political  system 
of  the  West,  and  to  have  become  a  consenting  party  to  a 
branch  of  positive  International  Law.  The  next  step  taken 
by  France  was  to  constitute  herself  protectress  of  the  minor 
German  States  ;  and  in  the  intensity  of  her  zeal  to  effect  her 
object,  she  availed  herself  of  the  tremendous  weapon  which 
the  Religious  war  of  the  Reformation  offered  to  her  grasp. 
The  all-important  succour  which  Queen  Elizabeth  of  Eng- 
land afforded  to  the  revolted  Netherlands  was  a  natural  con- 
sequence both  of  the  political  and  religious  condition  of  her 
kingdom  (Z>). 

But  the  effects  which  this  maxim  of  preserving  the  liberty 
of  all  States  by  preventing  the  undue  aggrandisement  of  one 
produced  upon  the  policy  of  France,  are  such  as  must  have 
baffled  all  previous  calculation.  Then  was  unfolded  that 
remarkable  page  of  history,  in  which  Roman  Catholic  France 
was  seen,  under  the  governments  of  Richelieu  and  Mazarin, 
repressing  with  one  hand,  and  that  a  hand  of  iron,  the  Cal- 
vinistic  subjects  of  her  own  land ;  while  with  the  other  she 
supported  the  Protestants  of  Germany  in  their  long  and 
successful  opposition  to  the  aggressions  of  the  Imperial 
power. 

To  preserve  the  Balance  of  Power  was  the  real  object  of 
the  terrible  and  desolating  war  of  the  Thirty  Years.  The 
creation  of  the  Federal  System  of  the  Germanic  Empire, 
and  the  recognition  of  the  two  new  independent  States — 
the  United  Netherlands,  and  the  Swiss  Cantons — guaranteed 
by  France  and  Sweden  in  the  Treaties  of  Westphalia  (1648) 
and  the  Pyrenees  (1659),  were  intended  and  supposed  to 
form  an  effectual  barrier  to  the  undue  preponderance  of 
Austria,  and  to  have  secured  the  equilibrium,  and  thereby 
the  peace  of  Europe. 

The  independence  and  liberties  thus  secured  to  the  States 
of  Southern  Europe  were,  about  the  same  time,  guaranteed, 
by  the  Treaties  of  Copenhagen  (1658),  and  Oliva  (1660),  to 

{h)  Sully's  memorable  proposition  to  Queen  Elizabeth,  Koch,  i.  519. 
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the  States  of  Northern  Europe  (c),  which  composed,  in  some 
sort,  a  distinct  system. 

The  equilibrium  of  power  in  the  North,  which  had  been 
endangered  by  the  ambition  of  Sweden,  was  adjusted  by  the 
Treaties  between  Sweden,  Denmark,  Poland,  and  the  Elec- 
torate of  Brandenburg,  under  the  guaranteeship  of  Austria, 
France,  England,  and  the  United  Provinces. 

Before  the  close  of  the  century  in  which  these  Treaties 
were  made,  the  aggrandisement  and  ambition  of  France 
united  against  her  the  same  Powers  which  had  formerly,  for 
like  causes  existing  elscAvhere,  leagued  themselves  with  her ; 
aud  to  these  Powers  were  now  added  Great  Britain  and  the 
United  Provinces. 

The  principal  object  of  the  Treaties  of  Utrecht  (1713), 
Rastadt  and  Baden  (1714),  was  to  secure  Europe  against 
the  universal  dominion  of  France. 

By  the  fundamental  articles  of  these  Treaties,  the  second 
great  landmark  of  modern  history,  it  was  declared  that  the 
kingdoms  of  France  and  Spain  should  never  be  united  under 
one  sceptre  ;  and  that  the  Spanish  Netherlands  should  be 
transferred  to  the  House  of  Austria,  to  which  Milan  and 
Naples,  with  less  reason,  were  also  assigned  {d). 

The  avowed  object  of  the  memorable  wars  which  preceded 


(c)  Bynhershoek  considers  this  forcible  pacification  of  the  North  to 
have  been  an  infringement  of  International  Law  :  "  Ut  iniquum  est "  (he 
says)  ''  principem  invitum  ad  belhim  cogere,  ita  et  ad  pacem.  Oum  tamen 
Ordines  Generales  sibi  a  Francis  metuerent,  et  Franciae  quoque  magnitudo 
liminibus  Anglicis  videretur  officere,  Angliae  et  Suecise  reges,  itemque 
Ordines  Generales,  23  Jan.  1668  iniverunt  fcedus,  quo  inter  alia  cautum 
est,  lit  Hispani,  quos  inter  et  Francos  belliim  erat,  quasdam  conditiones, 
illo  foedere  prsescriptas,  tenerentur  accipere,  et,  iis  acceptis,  si  Franciae 
Rex  pergeret  regi  Hispaniae  bellum  facere,  se  armis  intercessuros,  coactis 
sic  ad  pacem  Franciae  et  Hispaniae  regibus.  Rursus,  cum  publice  non 
expediret  Sueciae  regem  etiam  Daniam  habere,  Sueciae  regem  cum  Dano 
pacem  facere  coegerunt  Franci,  Angli  et  Ordines  Generales  21  Mai.  1659, 
erepto  sic  Daniae  rege  mediis  ex  faucibus  Orci,  in  quas  se  praecipitaverat, 
vicino  potentiore  in  se  concitato,  His  injuriis  praetexitur  studium  con« 
servandae  pacis,"  &c. — Qucest.  Jur.  Pub.  1.  i.  c.  xxv.  s.  ]0, 

{d)  Koch,  ii.  7,  27. 

P  P  3 
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this  Treaty,  and  of  the  convention  itself,  was  the  restoration 
of  the  Balance  of  Power  in  Europe  (e).  This  Treaty  may  in 
some  degree  be  said  to  have  "  called  in  the  New  World  to 
**  balance  the  Old  "  (/)  ;  the  balance  being  partly  adjusted  by 
the  cession  and  transference,  from  one  European  Power  to 
another,  of  colonial  possessions  in  other  parts  of  the  globe  (g); 
in  other  words,  positive  International  Law  was  carried  beyond 
the  limits  of  Europe. 

This  Treaty  was  made,  to  borrow  its  own  language  (A),  ^'  ad 
"  conservandum  in  Europa  equilibrium;"  indeed,  the  recog- 
nition of  the  St/stem  of  balance  may  be  dated  from  this  epoch : 
and — if  we  except  a  partial  deviation  from  it  by  the  Treaty 
of  Vienna  in  1738,  which  seated  a  younger  branch  of  the 
Spanish  monarchy  upon  the  throne  of  the  Two  Sicilies,  it 
continued  to  govern  the  territorial  arrangements  of  the 
South  of  Europe  till  the  first  French  Revolution,  and  is 
mentioned  in  every  treaty  of  peace  till  that  of  Luneville 
in  1800. 

So  late  as  1846-7  (i)  the  Treaty  of  Utrecht  was  invoked 
by  England  when  protesting  against  the  ill-omened  mar- 
riage of  the  Due  de  Montpensier ;  and  though  the  doctrine 
of  non-revival,  by  express  mention  in  subsequent  Treaties, 
may  be  held  to  have  annulled  the  binding  force  of  its  spe- 
cific pro^dsions,  the  principle  of  European  policy,  namely 
that  the  Crowns  of  France  and  Spain  shall  never  rest  upon 
the  same  head,  is  put  on  record  for  ever  by  a  Treaty  of  this 
description. 


(e)    Wheaton,  Hist.  p.  125. 

(/)  Mr.  Canning's  Speechon  sending  the  troops  to  Portugal. — Speeches, 
vol.  vi.  p.  61. 

{g)    Wheaton,  Hist.  p.  87. 

(A)  Koch,  ii.  92. 

(i)  Mackintosh's  Works  (Speech,  Feb.  19,  1816),  who  thinks  that  the 
Treaty  of  Utrecht  is  not  now  in  force ;  but  see  a  pamphlet  on  the 
Montpensier  marriage,  written,  it  is  believed,  by  Lord  William  Hervey, 
Secretary  to  the  English  Embassy  at  Paris,  1846-7 ;  and  see  this  subject 
discussed  in  vol.  ii.  part.  v. 
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The  doctrine  of  the  Balance  of  Power  has  of  late  years 
been  attacked  and  ridiculed.  It  certainly  is  liable  to  great 
abuse,  but,  fairly  explained,  means  no  more  than  the  right  of 
timely  prevention  of  a  probable  danger. 

As  a  matter  of  fact,  it  has  been,  as  has  been  shown,  di- 
rectly recognized  as  a  principle  to  be  maintained  by  the 
great  European  Powers  in  recent  conventions  of  great  im- 
portance. 

Other  instances  may  be  cited.  The  principle  occupies  an 
important  place  in  the  Protocol  of  1831,  which  preceded 
the  establishment  of  the  independent  kingdom  of  Belgium, 
and  in  the  Treaty  of  Stockholm  in  1855  (J).  Whatever 
may  be  the  value  of  this  principle,  so  recently  and  so 
solemnly  recognised,  it  has  never  been  more  rudely  "  dis- 
"  turbed  "  than  by  the  aggressions  of  Austria  and  Prussia 
upon  Denmark  in  1865,  and  of  Prussia  alone,  in  1866, 
upon  her  weaker  neighbours.  It  is  indeed  a  melancholy 
repetition  of  history.  We  see  in  these  acts  of  violence  the 
same  lust  for  aggrandisement,  the  same  contempt  for  the 
weakness  of  the  State  whose  territory  is  coveted,  which  ani- 
mated  the  partition ers  of  Poland  (A)  and  the  rulers  of  Re- 
volutionary and  Imperial  France. 


(j)  "  The  Queen  of  England,  the  Emperor  of  the  French,  and  the 
King  of  Sweden  and  Norway,  "being  anxious  to  avert  any  complication 
tvhich  might  disturb  the  existing  balance  of  poiver  in  Europe,  have  resolved 
to  come  to  an  understanding  with  a  view  to  secure  the  integrity  of  the 
united  kingdoms  of  Sweden  and  Norway,  and-  have  named  as  their 
Plenipotentiaries  to  conclude  a  Treaty  for  that  purpose,"  &c. — Anji,  Reg. 
1856,  p.  323. 

(Jx)  ''  The  principle  of  maintaining  a  balance  of  power,  which  for  two 
centuries  had  distinguished  Europe  above  other  societies  of  nations,  was 
now,  for  the  first  time,  sacrificed  ;  three  great  military  Powers,  instead  of 
preventing  each  other's  aggrandisement,  conspired  to  share  the  spoils  of  r 
neighbour.  The  feebleness  and  turbulence  of  Poland  furnished  •  them 
with  a  strong  temptation  and  with  some  pretext,  and  the  Governments  of 
France  and  England,  the  first  influenced  by  the  weakness  of  the  Court 
and  the  second  influenced  by  the  division  of  the  people,  betrayed  their 
duty  to  Europe,  and  sufiered  the  crime  to  be  consummated.  From  that 
moment  the  security  of  all  nations  was  destroyed." — Life  of  Sir  J,  Mach- 
intosh,  vol.  ii.  p.  158. 
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Nevertheless,  though  right  be  thus  dethroned  by  might 
for  a  season,  justice,  "  the  common  concern  of  mankind,"  is 
the  only  true  policy  of  all  States,  and  the  precedents  of 
wrong  sooner  or  later  recoil  on  the  wrongdoer.  It  is  some 
satisfaction  to  an  English  writer  that  England  neither 
directly  nor  indirectly  gave  countenance  to  these  acts  of 
violence.  In  1864,  Earl  Russell  expressed  the  opinion  of 
the  Government  and  people  of  England  as  follows  : — 

''  Her  Majesty's  Government  would  have  preferred  a  total 
"  silence  instead  of  the  task  of  commentino:  on  the  conditions 
*'  of  peace.  Challenged,  howevver,  by  M.  de  Bismarck's 
"  invitation  to  admit  the  moderation  and  forbearance  of  the 
"  great  German  Governments,  her  Majesty's  Government 
"  feel  bound  not  to  disguise  their  own  sentiments  upon  these 
"  matters.  Her  Majesty's  Government  have,  indeed,  from 
"  time  to  time,  as  events  took  place,  repeatedly  declared 
"  their  opinion  that  the  aggression  of  Austria  and  Prussia 
"  upon  Denmark  was  unjust,  and  that  the  war,  as  waged  by 
"  Germany  against  Denmark,  had  not  for  its  groundwork 
*^  either  that  justice  or  that  necessity  which  are  the  only 
"  bases  on  which  war  ought  to  be  undertaken. 

"  Considering  the  war,  therefore,  to  have  been  wholly 
"  unnecessary  on  the  part  of  Germany,  they  deeply  lament 
"  that  the  advantages  acquired  by  successful  hostilities 
'*■  should  have  been  used  by  Austria  and  Prussia  to  dis- 
"  member  the  Danish  Monarchy,  which  it  was  the  object  of 
^^  the  Treaty  of  1852  to  preserve  entire  "  (/). 

It  is  worthy  of  consideration  whether  a  State  which  can 
and  does  not  intervene  for  the  protection  of  another  unjustly 
attacked  does  really  provide  for  its  own  safety  or  secure  that 
peace  which  it  so  justly  prizes  ;  whether  there  are  not  cases 
in  which  both  national  honour  and  national  interests  are 
best  consulted  by  recognizing  the  international  obligations 
of  succouring  an  oppressed  member  of  the  commonwealth  of 
civilized  States ;  whether  the  conduct  of  a  State  may  not  be 

(/)  Ann.  Reg.  1804,  p.  237. 
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selfish,  as  well  as  that  of  an  individual,  and  be  attended  with 
the  like  consequences.  I  may  apply,  with  a  slight  altera- 
tion, the  language  of  Mr.  Gladstone  as  to  the  rights  of  indi- 
vidual men  to  property  and  religious  freedom  to  the  aggre- 
gates of  men  or  States,  and  say,  "  The  rights  of  each  State 
^'  are  the  rights  of  his  neighbour :  he  that  defends  one  is  the 
"  defender  of  all,  and  he  that  trespasses  on  one  assails  all "  (m). 
It  may  safely  be  affirmed  that  in  the  war  of  1870  France 
was  the  aggressor,  that  the  immediate  reason  which  she 
assigned  for  beginning  it  was  neither  true  nor  adequate. 
The  choice  by  the  Spaniards  of  a  Hohenzollern,  by  whom- 
soever suggested,  for  the  throne  of  Spain,  was  not  an  act 
which  disturbed  the  balance  of  power ;  it  neither  threatened 
the  general  liberties  of  Europe,  nor  endangered  the  safety 
of  France.  But  is  it  not  most  probable,  or  indeed  morally 
certain,  that  if  France  had  not  refused  to  co-operate  with 
England  and  assist  Denmark  in  her  noble  war  of  self-defence 
in  1865,  or  had  aided  the  minor  States  whom  Prussia 
absorbed  in  1866,  the  war  of  1870  would  not  have  taken 
place  ?  Let  those  who  deride  the  notion  that  a  State  has 
International  duties  weigh  well  the  following  words  of  M. 
Prevost-Paradol  : 

"  Le  demembrement  du  Danemark,  tolere  par  nous, 
^'  malgre  les  ofFres  formelles  de  concours  que  nous  faisait 
"  alors  I'Angleterre  pour  empecher  une  iniquite  si  danger- 
'^  euse,  les  encouragements  que  la  Prusse  a  re9us  de  nous 
"  dans  ses  desseins  declares  centre  I'Autriche,  le  secours 
"  qu'avec  notre  aveu,  sinon  par  notre  ordre,  lui  a  prete 
''  ITtalie,  sont  des  faits  qui  n'ont  plus  desormais  qu'un 
"  interet  historique,  sur  lesquels  il  serait  sans  interet  de 
"  revenir,  et  qu'on  pent  abandonner  au  jugement  severe  de 
"  I'equitable  posterite  "  (n). 

The  evils  which  result  from  this  state  of  things  are  not 


(m)  Letter  to  the  Bishop  of  Aberdeen  in  1852,  p.  14»    ^'  The  rights  of 
each  man.''^ 

in)  La  France  nouvelle,  par  M,  Fr^vost-Paradol,  ch.  iii.  p.  373. 
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transient;  they  tend  to  render  permanently  insecure  the 
mutual  relations  of  independent  States. 

Much  of  the  energy,  freedom,  and  vigour  which  have 
animated,  as  well  as  the  arts  and  sciences  which  have  em- 
bellished and  enriched  Christendom,  may  be  traced  to  the 
free  competition  and  emulation  arising  from  the  existence  of 
States  of  no  considerable  territorial  grandeur,  but  members 
of  a  commonwealth  which  proclaimed  that  "  Russia  and 
"  Geneva  had  equal  rights  "  (o). 

The  prevailing  notion,  unhappily  not  confined  to  Europe, 
that  a  State  must  seek  territorial  aggrandisement  as  a  con- 
dition of  her  welfare  and  security,  is  a  vulgar  relapse  into 
barbarous  times,  and  fraught  with  future  misery  to  the 
world  (/?).  Hence  the  great  evil  of  enormous  standing 
armies,  perpetual  menaces  to  the  liberties  of  mankind ; 
hence  the  miserable  palliations  of  wrong  and  robbery  under 
the  specious  titles  of  "  rectification  of  frontiers "  and  the 
like. 

Hence  the  contempt  for  the  feelings  and  wishes  of  the 
inhabitants  of  territories,  incorporated  like  brute  animals,  by 
brute  (^)  force,  into  the  "  rectified  "  State.  "  D'un  premier 
"  mal  naitraient  une  foule  de  maux.  Keconnaissons  done 
"  que  I'injustice  est  un  mauvais  fondement,  sur  lequel  le 
"  monde  politique  ne  saurait  batir  que  pour  sa  ruine  "  (r). 

This  mode  of  annihilating  the  liberties  of  free  men  did 
not,  speaking  only  of  modern  times,  it  must  be  admitted, 
beo'in  with  these  later   German  wars.     It  was  the  radical 

o 

vice  and  the  dissolving  element  of  the  conventions  which 
closed  the  European  wars  against  France,  1814-15. 

The  transference   of  provinces  and  kingdoms  from  one 


(o)    Vide  sujjra,  pt.  ii.  ch.  i, 

{p)  Mackintosh,  Memoirs,  vol.  ii.  p.  214. 

{q)  "La  force  mat^rielle,  la  force  brutale,  la  guerre,  puisqu'il  faut 
I'appeler  par  son  nom."  Ohambre  des  Deputes,  31  Janvier  1848. — Guizot, 
Hist,  jtarl.  de  la  France^  t.  v.  p.  555. 

(r)  Memoive  raisonne  by  Talleyrand,  in  1814,  against  the  dismember- 
ment of  Saxony. 


INTERVENTION — BALANCE    OF    POWER.  585 

potentate  to  another,  without  the  consent  of  the  transferred 
inhabitants,  was  strongly  condemned  at  the  time  by  the 
wisest  statesmen  and  jurists  of  the  British  Parhament  {s). 
Subsequent  events  have  proved  the  wisdom  as  well  as  the 
justice  of  this  condemnation. 

The  rights  of  the  people  thus  denied  in  Germany  have 
been  recognized  in  another  part  of  the  Euro})ean  Continent 
in  a  very  remarkable  manner.  The  Kingdom  of  Italy, 
created  during  the  interval  of  which  we  are  speaking,  has 
been  founded  upon  the  basis  of  consulting  the  will  of  the 
inhabitants. 

The  means  of  ascertaining  the  wish  of  the  people  are  open 
to  considerable  doubt  and  difficulty.  The  invention  of  the 
plebiscite  is  capable  of  being  used  as  an  engine  of  despotism 
as  well  as  of  freedom.  If  Italy  has  acquired  province  after 
province,  and  city  after  city,  by  this  instrument,  by  the  same 
she  has  lost  and  France  has  acquired  Nice  and  Savoy — an 
acquisition  from  which  she  has  derived  no  real  benefit,  and 
incurred  much  odium,  and  which  she  made  {t)  in  opposition 
to  the  warning  and  wishes  of  her  ally  Great  Britain.  I 
may  be  allowed  to  put  in  contrast  with  this  mistaken  policy 
the  cession  by  England  in  1863,  with  the  consent  of  the 
Great  Powers,  of  the  Ionian  Islands  to  Greece — an  act  in 
which  real  homage  was  paid  to  the  principle  of  consulting 
the  wishes  and  feelings  of  the  subjects  of  acquired  territory. 

In  a  civil  war  {?c)  the  stronger  party  will  not  allow  the 
wish  of  the  weaker  party  to  be  so  ascertained,  nor,  if  ascer- 
tained, pay  attention  to  it,  and  the  intervention  of  a  third 


(s)    Vide  supra,  pt.  iii.  ch.  xiv. 

{t)  Lord  Russell  to  Lord  Cowley,  July  5,  1859:  "Her  Majesty's 
Government  have  learned  witli  extreme   concern  that  the  question  of 

annexing    Savoy   to    France   has    been    in    agitation If   Savoy 

should  be  annexed  to  France,  it  will  be  generally  supposed  that  the  left 
bank  of  the  Rhine,  and  the  'natural  limits,'  will  be  the  next  object; 
and  thus  the  Emperor  will  become  an  object  of  suspicion  to  Europe, 
and  kindle  the  hostility  of  which  his  uncle  was  the  victim."— ^ww.  Reg. 
18G0,  p.  243. 

(it)    Vide  supra,  pt.  iv.  ch.  i. 
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Power  for  the  purpose  of  securing  and  giving  eflfect  to  this 
expression  of  opinion,  such  as  the  Prince  of  Orange  in  the 
English,  the  King  of  France  in  the  American,  or  the  King 
of  Sardinia  in  the  Italian  revolution,  cannot  take  place 
without  the  existence  of  a  war  between  this  third  Power 
and  the  other  belligerent  in  the  civil  contest. 

I  suppose  it  would  not  be  denied  that,  in  the  late  American 
civil  war,  the  Southern  States  would  have  separated  them- 
selves from  the  Northern  if  the  expression  of  the  wishes  of 
the  inhabitants,  by  a  vote  of  universal  suffrage  or  ^plebiscite, 
could  have  enabled  them  to  effect  this  disunion,  even  when 
the  civil  war  first  broke  out,  and  the  Government  of  Wash- 
inorton  declared  its  steadfast  intention  of  not  interferinor 
with  the  status  of  slavery  in  the  Southern  States. 

CCCCIY.  From  the  date  of  the  Treaty  of  Utrecht  to 
the  present  day,  the  progress  and  fate  of  this  principle  of 
the  Balance  of  Power  have  undergone  great  vicissitudes. 
The  most  convenient  way  of  drawing  attention  to  them  is 
to  divide  the  period  which  has  elapsed  between  1713  and 
1879  into  six  Historical  Epochs,  namely — 

1.  The  interval  between  the  Treaty  of  Utrecht  and  the 

breaking  out  of  the  first  French  Revolution  (1713- 
1789). 

2.  The  interval  between  the  first  French  Revolution  and 

the  Treaty  of  Vienna  (1789-1815). 

3.  The  interval  between  the  Treaty  of  Vienna  and  the 

Treaty  of  Paris  (1815-1856). 

4.  The  interval  between    the  Treaty  of  Paris  and   the 

Treaty  of  Prague  (1856-1866). 

5.  The  interval  between  the  Treaty  of  Prague  and  the 

commencement  of  the  Franco-German  war  (1866- 
1870). 

6.  The  interval  between  1870  and  the  Treaty  of  Berlin 

(1878). 
1.  In  the  first  interval  (1713-1789)  various  causes,  na- 
tural and  moral,  conspired  to  disturb  the  equilibrium  esta- 
blished at  Utrecht.     The  rapid  and  immense  aggrandisement 
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of  Russia  (x),  emerging  from  Asia  into  Europe  after  the 
victories  of  Peter  the  Great — the  depression  of  Sweden — 
the  creation  of  the  essentially  military  kingdom  of  Prussia, 
intervening  between  the  Northern  and  Southern  systems  of 
European  States,  rivalling  the  power  of  Austria  and  causing 
the  strange  phenomenon  of  a  union  between  the  Houses  of 
Hapsburg  and  Bourbon,  dividing  as  it  were  Germany  into 
two  parts,  and  preparing  in  the  opinion  of  many  the  dissolu- 
tion of  the  Germanic  Confederation— the  increasing  mari- 
time preponderance  of  Great  Britain : — these  were  natural 
causes  which  deranged  the  Balance  of  Power  established  at 
Utrecht,  while  they  inflicted  no  open  violence  upon  the 
principles  of  International  Law.  But  the  wars  of  the 
Austrian  and  Bavarian  successions,  and  above  all  the  first 
spoliation  of  Poland — all  these  transactions  in  which 

"  Violence 
Proceeded,  and  oppression,  and  sword-law, 
Through  all  the  plain  "  (y)— 

shook  to  its  very  centre  the  system  of  International  Justice. 
They  introduced  the  worst  of  all  periods  which,  since  the  in- 
troduction of  Christianity,  this  system  has  experienced,  viz. — 

2.  The  period  from  1789  to  1815.  The  aggressions  of  Re- 
volutionary France  during  this  epoch  were  repeatedly  justi- 
fied by  reference  to  the  rapine  committed  by  Russia,  Austria, 
and  Prussia  upon  Poland  (z).  The  bitter  and  degrading 
humiliations  which  the  two  latter  Powers  underwent  before, 
by  the  heroic  exertions  of  their  people,  they  shook  off  the 
yoke  of  Napoleon,  the  bloody  fields  of  Eylau  and  Smo- 
lensk, and  the  terrible  necessity  which  destroyed  the  second 
capital  of  Russia — these  were  the  legitimate  fruits  of  the 
evil  doctrine  promulgated  by  those  Powers,  when  they  in- 
vaded and  partitioned  the  kingdom  of  Poland. 

The  Treaty  of  Paris  and  the  Congress  of  Vienna  (1814-15) 

(.r)  Koch,  ii.  92-95. 

(y)  Milton,  Par.  Lost,  h.  xi.  11.  671-3. 

(z)   Gentz,  vol.  iv.  p.  50^  &c. 
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concluded  the  war  for  the  independence  of  Europe ;  and  again 
the  attempt  of  one  nation  to  exercise  universal  dominion 
over  others — an  attempt  of  a  far  more  formidable  character 
than  any  which  had  occurred  during  the  preceding  periods — 
was  defeated.  The  main  object  of  this  Treaty  (a)  was  to 
restore  the  equilibrium  of  Europe ;  but  many  of  the  means 
by  which  this  end  was  sought  or  was  said  to  be  effected, 
appear  indefensible  upon  the  true  and  sound  principles  of 
International  Law.  A  terror  of  the  consequences  of  the 
French  Revolution,  and  of  the  dominion  of  Buonaparte, 
seems  to  have  generated  in  the  Great  Powers  of  Europe  the 
baneful  notion  that  the  creation  of  large  kingdoms,  by  the 
absorption  of  small  independent  States,  was  the  best  secu- 
rity against  a  recurrence  of  the  evils  which  Europe  had 
endured  for  nearly  a  quarter  of  a  century  (b). 

To  effect  this  purpose.  States  were,  in  several  instances, 
treated  simply  as  containing  so  many  square  miles  and  so 
many  inhabitants,  little  or  no  regard  being  paid  to  national 
feelings,  habits,  wishes,  or  prejudices.  The  annexation  of 
Norway  to  Sweden,  of  Genoa  to  Sardinia,  of  Venice  to  Aus- 
tria, and  the  diminution  of  the  territory  of  Saxony,  were  among 
the  instances  of  grievous  violations  of  International  Justice 
afforded  by  this  Treaty,  and  for  which  the  preservation  of  the 
Balance  of  Power  was  the  pretext  and  excuse  (c) ;  but  the 
true  and  legitimate  application  of  that  principle  would  have 
been  a  league  of  protection  of  the  greater  with  the  smaller 

(a)  "  Les  Puissances  alli^es  r^unies  dans  I'intention  de  mettre  un 
terme  aux  malheurs  de  I'Europe,  et  de  fonder  son  repos  sur  une  juste 
repartition  des  forces  entre  les  Etats  qui  la  composent." — Convention  signie 
a  Paris,  le  23  avril  1814 :  De  M.  et  de  C.  t.  iii.  p.  8. 

(6)    Gentz,  uhi  su^yi'a. 

{if)  "  His  injuriis"  (says  Bynkershoek,  speaking  of  wliat  he  conceived  to 
be  infringements  of  International  Law  on  the  pretext  of  preserving  the 
general  safety  of  States)  "praetexitur  studium  conservandse  pacis,  quod  et 
ipsum  prsetexitur  injuriis,  longe  adhuc  majoribus,  quse  potissimum  ab 
aliquot  retro  annis  invaluerunt,  quum  nenipe  principes  mutuis  pactis,  de 
aliorum  principum  regnis  et  ditionibus  ex  animi  sententia  statuunt, 
atque  si  de  re  sua  statuerent.  Has  injurias  peperit,  et  adhuc  parit,  Batio 
quam  vocant,  Status.'' — Qu(Bst,  Jur,  Pub,  lib.  i.  c.  xxv.  s.  10. 
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States.  The  policy  which  seeks  to  establish  one  principle  of 
International  Law  upon  the  ruin  of  others,  has  been,  and 
alwaj^s  must  be,  a  policy  as  fatal  to  the  lasting  peace  of  the 
world,  as  the  attempt  to  promote  one  moral  duty,  at  the  ex- 
pense and  by  the  sacrifice  of  others,  is  and  must  be  fatal  to  the 
peace  of  an  individual :  "populus  jura  naturae  gentiumque 
*^  violans,  sufe  quoque  tranquillitatis  in  posterum  rescindit 
"  munimenta  "  (d). 

CCCC  V.  3.  During  the  period  from  the  Treaty  of  Vienna 
to  the  Treaty  of  Paris  (1815-1856),  the  principle  of  the 
Balance  of  Power  has  been,  upon  several  occasions  of  great 
importance,  most  formally  and  distinctly  recognized  as  an 
essential  part  of  the  system  of  International  Law. 

In  the  earlier  part  of  this  period  the  abuse  of  the  prin- 
ciple which  tainted  so  injuriously  the  Treaty  of  Vienna, 
continued  in  full  operation.  An  alliance  was  formed  be- 
tween Great  Britain,  Russia,  Austria,  and  Prussia,  to  which 
at  the  Congress  of  Aix-la-Chapelle,  in  1818,  France  became 
also  a  party ;  the  object  of  this  alliance  was  never  perhaps 
very  clearly  defined  ;  but  some  of  the  contracting  parties,  at 
least,  considered  it  to  be  a  system  of  Intervention,  not  merely 
to  guard  against  the  unlawful  aggrandisement  of  any  one 
State,  but  also  to  prevent  the  happening  of  such  internal 
changes  in  any  existing  State,  as  these  Powers  might  con- 
sider to  be  of  a  revolutionary  character,  and  therefore  as 
eventually  unsafe  to  neighbouring  States.  Great  Britain, 
however,  appears  never  to  have  put  this  construction  on  the 


(d)  "  Male  autem  a  Oarneade  stultitiae  nomine  justitia  traducitiir.  Nam 
sicut,  ipso  fatente,  stultus  non  est  ciyis  qui  in  civitate  jus  civile  sequitur, 
etiamsi  ob  ejus  juris  reverentiam  quaedam  sibi  utilia  omittere  debeat  :  ita 
nee  stultus  est  populus,  qui  non  tanti  faeit  suas  utilitates,  et  propterea 
communia  populorum  jura  negligat ;  par  enim  in  utroque  est  ratio.  Nam 
sicut  civis  qui  jus  civile  perrumpit  utilitatis  prsesentis  causa,  id  convellit 
quo  ipsius  posteritatisque  suae  perpetuse  utilitates  ^continentur :  sic  et 
popuhis  jura  natwcB  gentiumque  violans,  suce  quoque  tranquillitatis  in  pos- 
terum rescindit  munimenta.''' — Grotius,  Pi'olegomena,  18. 

See  Mablys  opinion  that  Treaties  of  Partition  are  contrary  to  Inter- 
national Law,  t.  ii.  pp.  64-5,  149-150. 
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object  of  the  coalition ;  at  all  events,  she  expressed  her 
emphatic  dissent  from  it,  upon  the  first  occasion  of  its  prac- 
tical application  in  the  resolutions  of  Austria,  Russia,  and 
Prussia,  at  the  Congresses  of  Troppau  and  Laybach.  Great 
Britain  protested  then,  while  her  foreign  affairs  were  under 
the  administration  of  Lord  Castlereagh,  against  the  measures 
adopted  by  those  Powers  with  respect  to  the  revolution  at 
Naples  in  1820,  and  still  more  against  the  principles  upon 
which  they  were  said  to  be  founded.  She  protested  also, 
under  the  same  administration,  against  the  proceedings  of 
the  Congress  of  Vienna  in  1822,  at  which  the  armed 
intervention  of  France  in  the  internal  affairs  of  Spain  was 
sanctioned  by  Russia,  Austria,  and  Prussia.  Subsequently, 
under  the  wise  and  vigorous  administration  of  Mr.  Canning, 
Great  Britain  protested  against  any  Intervention  of  the 
European  Powers  in  the  contest  between  Spain  and  her 
American  Colonies,  declaring  that  she  would  consider  any 
such  Intervention  by  force  or  menace  as  a  reason  for  recog- 
nizing the  latter  without  delay  (e) ;  and  at  the  same  time 
the  United  States  of  America  announced,  that  they  would 
consider  any  such  Intervention  as  an  unfriendly  manifesta- 
tion towards  themselves. 

A  few  years  later  Mr.  Canning,  in  the  House  of  Com- 
mons, defended  the  Government  for  not  having  resisted, 
by  war,  the  entrance  of  the  French  army  into  Spain,  which 
he  admitted  that  the  disturbance  of  the  Balance  of  Power 
caused  by  this  event  would  have  justified;  and,  alluding  to 
the  recognition  of  the  American  Colonies,  which  had  then 
taken  place,  made  his  proud  and  legitimate  boast,  "  I  called 
"  the  New  World  into  existence,  to  redress  the  balance  of 
"  the  Old." 

It  was  at  this  epoch  that  the  American  President  Munroe 
promulgated,  in  his  annual  address,  an  opinion  which  after- 
wards obtained  celebrity  under  the  name  of  the  "  Munroe 
"  Doctrine."     An  erroneous  conception  as  to  this  opinion  or 

(e)    Vide  post. 
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doctrine  has  very  generally  prevailed;  but  in  1862  Mr. 
Everett  wrote  a  paper  in  the  "  New  York  Ledger  "  (/  ),  which 
appears  to  put  a  proper  construction  on  the  opinion  itself, 
and  to  give  a  correct  version  of  the  transaction  in  which  it 
originated.  In  1823  President  Munroe  said,  in  his  annual 
address,  as  follows  : — 

'*  The  late  events  in  Spain  and  Portugal  show  that  Europe 
"  is  still  unsettled.  Of  this  important  fact  no  stronger 
"  proof  can  be  adduced  than  that  the  allied  Powers  should 
"  have  thought  it  proper,  on  any  principle  satisfactory  to 
"  themselves,  to  have  interposed,  by  force,  in  the  internal 
"  concerns  of  Spain.  To  what  extent  such  interpositions 
"  may  be  carried  on  the  same  principle  is  a  question  in 
"  which  all  independent  Powers  whose  Governments  differ 
"  from  theirs  are  interested — even  those  most  remote,  and 
"  surely  none  more  so  than  the  United  States.  Our  policy 
'^  in  regard  to  Europe,  which  was  adopted  at  an  early  age  of 
"  the  wars  which  have  so  long  agitated  that  quarter  of  the 
"  globe,  nevertheless  remains  the  same ;  which  is,  not  to  in- 
"  terfere  in  the  internal  concerns  of  any  of  its  Powers ;  to 
"  consider  the  Government  de  facto  as  the  legitimate  Go- 
"  vernment  for  us  ;  to  cultivate  friendly  relations  with  it,  and 
"  to  preserve  those  relations  by  a  frank,  firm,  and  manly 
"  policy ;  meeting,  in  all  instances,  the  just  claims  of  every 
'*  Power — submitting  to  injuries  from  none.  But,  in  regard 
"  to  these  continents,  circumstances  are  eminently  and  con- 
"  spicuously  different.  It  is  impossible  that  the  allied 
"  Powers  should  extend  their  political  system  to  any  portion 
"  of  either  continent  without  endangering  our  peace  and 
"  happiness ;  nor  can  any  one  believe  that  our  Southern 
"  brethren,  if  left  to  themselves,  would  adopt  it  of  their  own 
"  accord.  It  is  equally  impossible,  therefore,  that  we  should 
"  behold  such  interposition  in  any  form  with  indifference. 
"  If  we  look  to  the  comparative  strength  and  resources  of 


(/)  Afterwards  printed  in  a  separate  form  by  the  Loyal  Publication 
Society,  N.  ^i—The  Munroe  Doctrine,  Sept.  2,  1863. 
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"  Spain,  and  those  new  Governments,  and  their  distance 
"  from  each  other,  it  must  be  obvious  that  she  can  never 
"subdue  them.  It  is  still  the  true  policy  of  the  United 
"  States  to  leave  the  parties  to  themselves,  in  the  hope  that 
"  other  Powers  will  pursue  the  same  course  "  {g). 

Mr.  Canning  had  stated  that  if  a  Congress  of  European 
Powers  assembled  to  deal  with  the  affairs  of  Spanish  Ame- 
rica, he  should  insist  on  the  United  States  being  repre- 
sented ;  and,  in  answer  to  the  statement  of  their  Minister 
at  St.  James's,  that  it  was  a  traditional  rule  of  the  United 
States  not  to  interfere  with  European  politics,  had  replied 
that  such  a  policy,  however  generally  and  formerly  sound, 
was  inapplicable  to  the  present  circumstances. 

"  The  question  was  a  new  and  complicated  one  in  modern 
"  affairs.  It  was  also  full  as  much  American  as  European, 
"  to  say  no  more.  It  concerned  the  United  States  under 
"  aspects  and  interests  as  immediate  and  commanding  as  it 
"  did  or  could  any  of  the  States  of  Europe.  They  were  the 
"  first  Power  established  on  that  continent,  and  confessedly 
*^  the  leading  Power.  They  were  connected  with  Spanish 
"  America  by  their  position,  as  with  Europe  by  their  rela- 
"  tions ;  and  they  also  stood  connected  with  these  new  States 
'^  by  political  relations.  Was  it  possible  that  they  could 
"  see  ivith  indifference  their  fate  decided  upon  by  Europe  ? 
"  Could  Europe  expect  this  indifference  ?  Had  not  a  new 
"  epoch  arrived  in  the  relative  position  of  the  United  States 
"  towards  Europe,  which  Europe  must  acknowledge  ?  TFej-e 
"  the  great  political  and  commercial  interests  tvhich  hung 
'^  upon  the  destinies  of  the  new  continent  to  be  canvassed  and 
"  adjusted  in  this  hemisphere  without  the  co-operation  or  even 
"  knowledge  of  the  United  States  ?  Were  they  to  be  can- 
"  vassed  and  adjusted,  he  would  even  add,  without  some 
"  proper  understanding  between  the  United  States  and  Great 
^^  Britain,  as  the  two  chief  commercial  and  maritime  States 
''of  both  worlds?  He  hoped  not,  he  would  wish  to  per- 
"*suade  himself  not." 

((/)  Ann.  Reg.  1823,  pp.  193-4. 
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It  was  in  consequence  of  this  urgent  pressure  that  Presi- 
dent Munroe  uttered  the  language  which  has  been  cited 
from  his  address.  I  may  observe,  in  passing,  that  the  doc- 
trine contained  in  it,  whatever  that  be,  has  not  been  corro- 
borated by  an  act  of  the  legislature  of  the  United  States. 
But  the  doctrine  does  not,  as  has  been  sometimes  supposed, 
deny  the  right  of  European  countries  to  rule  their  colonies 
in  America,  or  their  right  of  further  colonization  in  America. 
It  protests  against  war  being  Avaged  in  America  by  European 
Powers  to  preserve  the  equilibrium  of  States  in  Europe. 

It  was  considered  at  the  time  as  proclaiming  a  policy  iden- 
tical with  that  of  Mr.  Canning,  and  was  hailed  with  every 
expression  of  joy  by  the  liberal  statesmen  of  the  British 
Parliament.  The  indirect  consequence  was  to  redress  in 
some  respects  the  European  Balance  of  Power,  and  to  justify 
the  language  already  cited  of  Mr.  Canning  on  this  subject. 

CCCCVI.  It  is  true  that  the  military  Intervention 
of  Great  Britain  in  the  affairs  of  Portugal  in  1826  took 
place  in  order  to  discharge  the  obligations  of  Treaties,  and, 
at  the  request  of  Portugal  herself,  to  protect  her  against  the 
hostile  aggressions  of  Spain ;  and  not  in  order,  directly  at 
least,  to  restore  the  Balance  of  Power.  But  the  Interven- 
tion of  Great  Britain,  Austria,  Russia,  Prussia,  and  France 
in  the  Belgian  (h)  Revolution  of  1830,  had,  as  has  been 
already  seen,  for  one  of  its  avowed  objects,  the  establishment 
of  a  just  Balance  of  Power,  and  the  security  of  the  general 
peace. 

On  February  19,  1831,  the  Intervening  Powers  signed  a 
Protocol,  in  which  the  enunciation  of  this  principle  occupied 
a  very  conspicuous  place. 

"  Les  Plenipotentiaires,"  it  said,  "  des  Cours  d'Autriche, 
"  de  France,  de  la  Grande-Bretagne,  de  Prusse,  et  de 
"  Russie,  s'etant  assembles,  ont  porte  toute  leur  attention 
"  sur  les  interpretations  diverses  donnees  au  Protocole  de  la 


{h)  Hansard,  Pari.  Deb.  vol.  xxviii.  pp.  1133-1163. 
Martens,  Nouv.  Rec.  t.  i.  p.  70. 
VOL.  L  Q  Q 
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'^  Conference  de  Londres,  en  date  du  20  decembre  1830,  et 
"  aux  principaux  Actes  dont  il  a  ete  suivi.  Les  delibera- 
"  tions  des  Plenipotentiaires  les  ont  conduits  a  reconnaitre 
"  unanimement,  qu'ils  doivent  a  la  position  des  cinq  Cours, 
"  comme  a  la  cause  de  la  paix  generale,  qui  est  leur  propre 
*^  cause,  et  celle  de  la  civilisation  europeenne,  de  rappeler  ici  le 
"  grand  principe  de  droit  public,  dont  des  Actes  de  la  Con- 
"  ference  de  Londres  n'ont  fait  qu'ofFrir  une  application 
**  salutaire  et  constante. 

*'  D'apres  ce  principe  d'un  ordre  superieur,  les  Traites  ne 
*'  perdent  pas  leur  puissance,  quels  que  soient  les  changemens 
"  qui  interviennent  dans  I'organisation  interieure  des  peuples. 
"  Pour  juger  de  I'application  que  les  cinq  Cours  ontfaite  de 
"  ce  meme  principe,  pour  apprecier  les  determinations  qu'elles 
"  ont  prises  relativement  a  la  Belgique,  il  suffit  de  se  reporter 
"  a  I'epoque  de  I'annee  1814. 

"  A  cette  epoque  les  Provinces  Beiges  etaient  occupees 
*^  militairementpar  rAutriclie,laGrande-Bretagne,laPrusse, 
"  et  la  Russie ;  et  les  droits  que  ces  Puissances  exer9aient 
"  sur  elles  furent  completes  par  la  renonciation  de  la  France 
'^  a  la  possession  de  ces  memes  Provinces.  Mais  larenoncia- 
"  tion  de  la  France  n'eut  pas  lieu  au  profit  des  Puissances 
"  occupantes.  Elle  tint  a  une  pensee  d'un  ordre  plus  eleve. 
"  Les  Puissances,  et  la  France  elle-meme,  egalement  desin- 
*'  teressees  alors  comme  aujourd'hui  dans  leurs  vues  sur  la 
"  Belgique,  en  garderent  la  disposition  et  non  la  souverainete, 
"  dans  la  seule  intention  de  faire  concourir  les  Provinces 
"  Beiges  a  Vetablissement  d'un  juste  equilibre  en  Europe,  et  au 
"  maintien  de  la  paix  generale.  Ce  fut  cette  intention  qui 
"  presida  a  leurs  stipulations  ulterieures ;  ce  fut  elle  qui  unit 
"  la  Belgique  a  la  Hollande ;  ce  fut  elle  qui  porta  les  Puis- 
"  sances  a  assurer  des  lors  aux  Beiges  le  double  bienfait 
"  d'institutions  libres,  et  d'un  commerce  fecond  pour  eux  en 
*'  richesse  et  en  developpement  d'industrie. 

"  L'union  de  la  Belgique  avec  la  Hollande  se  brisa.  Des 
"  communications  officielles  ne  tarderent  pas  a  convaincre 
"  les  cinq  Cours,  que  les  moyens  primitivement  destines  a 
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"  la  maintenir  ne  pourraient  plus  ni  la  retablir  pour  le  mo- 
"  ment,  ni  la  conserver  par  la  suite ;  et  que  desormais,  au 
"  lieu  de  confondre  les  affections  et  le  bonheur  des  deux 
"  Peuples,  elle  ne  mettrait  en  presence  que  les  passions  et  les 
"  haines,  elle  ne  ferait  jaillir  de  leur  choc  que  la  guerre  avec 
*'  tons  ses  desastres.  II  n'appartenait  pas  aux  Puissances 
"  de  juger  des'  causes  qui  venaient  de  rompre  les  liens 
"  qu'elles  avaient  formes.  Mais  quand  elles  voyaient  ces 
"  liens  rompus,  il  leur  appartenait  d'atteindre  encore  I'objet 
"  qu'elles  s'etaient  propose  en  les  form  ant.  II  leur  appar- 
"  tenait  d'assurer,  a  la  faveur  de  combinaisons  nouvelles, 
"  cette  tranquillite  de  FEurope,  dont  I'union  de  la  Belgique 
"  avec  la  Hollande  avait  constitue  une  des  bases.  Les 
"  Puissances  y  etalent  imperieusement  appelees.  Elles 
"  avaient  le  droits  et  les  evenemens  leur  imposaient  le  devoir, 
'*  d'empecher  que  les  Provinces  Beiges,  devenues  independantes, 
*'  ne  portassent  atteinte  a  la  securite  generate,  et  a  Vequilibre 
"  euTopeea  "  (i). 

The  Kingdom  of  Belgium  was  thus  founded  upon  the 
principle  of  maintaining  the  Balance  of  Power  in  Europe. 
In  the  year  1870  it  w^as  thought  necessary  by  the  British 
Government  to  enter  into  further  separate  Treaties  with 
France  and  Prussia,  then  at  war  with  each  other,  by  which 
Treaties  England  undertook,  in  the  event  of  either  of  these 
two  Powers  attacking  Belgium,  to  become  the  ally  of  the 
other  Power  for  the  purpose  of  defending  Belgium  (J). 

The  Grand  Duchy  of  Luxemburg  was  neutralized  in 
1867  by  a  Treaty  which  is  referred  to  at  length  hereafter  (A). 

During  the  war  between  Prussia  and  France  in  1870-71, 
the  neutrality  of  Belgium  and  Luxemburg  was  respected  by 
both  belligerents. 

The  intervention  of  France,  Great  Britain,  and  Russia  in 


il)  Protocols  of  Conferences  in  London  relative  to  the  Affairs  of  Belgium, 
art.  i.  1830-31 /pp.  59-60;  and  State  Papers,  vol.  xviii.  p.  779,  &c. 
{j)    Vide  supra,  p.  113, 
(k)   Vide  supra,  p.  115,  and  post  p.  609. 

Q  Q  2 
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the  Greek  Kevolution  of  1828,  as  has  been  already  observed, 
was  not  originally  founded  upon  the  plea  of  preserving  the 
Balance  of  Power,  but  was  placed  upon  other  grounds. 

In  April  1834  a  Quadruple  Alliance  was  formed  between 
France,  England,  Portugal,  and  Spain,  by  which  the  two 
former  undertook  to  assist  the  two  latter  Powers  in  ful- 
filling a  mutual  agreement  to  expel  Don  Miguel,  the  Pre- 
tender to  the  throne  of  Portugal,  and  Don  Carlos,  the  Pre- 
tender to  the  throne  of  Spain,  from  the  territories  of  the 
two  kingdoms. 

"  In  consequence  of  this  agreement  "  (it  is  said  in  the 
preamble  of  this  Treaty  of  the  Quadruple  Alliance),  "  their 
"  Majesties  the  Regents  have  addressed  themselves  to  their 
*'  Majesties  the  King  of  the  United  Kingdom  of  Great 
"  Britain  and  Ireland,  and  the  King  of  the  French ;  and 
"  their  said  Majesties,  considering  the  interest  they  must 
"  always  take  in  the  security  of  the  Spanish  monarchy,  and 
"  being  further  animated  by  the  most  anxious  desire  to  assist 
*^  in  the  establishment  of  peace  in  the  Peninsula,  as  well  as 
^^  in  every  other  part  of  Europe  ;  and  his  Britannic  Ma- 
"  jesty  considering,  moreover,  the  special  obligations  arising 
"  out  of  his  ancient  alliance  with  Portugal ;  their  Majesties 
'*  have  consented  to  become  parties  to  the  proposed  engage- 
"  ment." 

In  August  1834  a  Treaty  of  additional  articles  was  con- 
cluded, whereby  France  undertook  to  prevent  the  importa- 
tion of  supplies  and  ammunition  to  the  party  of  Don  Carlos 
in  Spain ;  and  Great  Britain  undertook  to  supply  arms  to 
the  Spanish  Government,  and  assist  it  with  naval  forces. 
Great  Britain  relaxed  the  provisions  of  her  Foreign  Enlist- 
ment Act,  and  permitted,  by  an  Order  in  Council,  her  sub- 
jects to  engage  in  the  service  of  the  Spanish  Government, 
and  a  corps  of  volunteers  was  raised  and  commanded  by  a 
British  officer. 

The  independent  existence  of  the  Turkish  Empire  at 
Constantinople  has  become,  in  the  opinion  of  the  principal 
European   Powers,  necessary  to   the   preservation   of  the 
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Balance  of  Power;  so  great,  and  so  little  to  be  foretold, 
have  been  the  vicissitudes  of  the  kingdoms  of  the  world,  and 
especially  of  Europe,  since  the  sixteenth  century. 

It  is  not  true  that  Christian  Europe  requires,  as  has  been 
sometimes  said,  as  a  condition  of  her  security,  the  existence 
of  a  Mohammedan  Power  within  her  boundaries ;  but  that 
the  preservation  and  maintenance  of  the  general  peace 
demand  (Z)  that  the  Ottoman  dominions  should  not  be  ab- 
sorbed into  the  territories  of  any  of  the  existing  European 
communities  (m).  It  is  conceivable  that  Constantinople 
may  again  become  the  seat  of  a   Christian  Greek  Govern- 


(/)  ''  II  y  a,  dans  les  relations  de  TEurope  chr^tienne  avec  I'Empire 
ottoman,  iin  vice  incurable :  nous  ne  pouvons  pas  demander  aux 
Turcs  ce  que  nous  leur  demandons  pour  leurs  sujets  Chretiens,  et  ils  ne 
peuvent  pas,  meme  quand  ils  se  resignent  a  nous  le  promettre,  faire  ce 
que  nous  leur  demandons.  Llntervention  europ6enue  en  Turquie  est  a 
la  fois  inevitable  et  vaine.  Pour  que  les  g-ouvernements  et  les  peuples 
agissent  efficacement  les  uns  sur  les  autres  par  les  conseils,  les  exemples, 
les  rapports,  et  les  engagements  diplomatiques,  il  faut  qu'il  y  ait,  entre 
eux,  un  certain  degr^  d'analogie  et  de  sympathie  dans  les  moeurs,  les 
idees,  les  sentiments,  dans  les  grands  traits  et  les  grands  courants  de  la 
civilisation  et  de  la  vie  sociale.  II  n'y  a  rien  de  semblable  entre  les 
cbretiens  europeens  et  les  Turcs ;  ils  peuvent,  par  n^cessit^,  par  politique, 
vivre  en  paix  a  cote  les  uns  des  autres ;  ils  restent  to uj  ours  Strangers  les 
uns  aux  autres ;  en  cessant  de  se  combattre,  ils  n'eu  viennent  pas  k  se 
comprendre.  Les  Turcs  n'ont  ^te  en  Europe  que  des  conqu6rants  destruc- 
teilrs  et  st6riles,  incapables  de  s'assimiler  les  populations  tombdes  sous 
leur  joug,  et  egalement  incapables  de  se  laisser  p6n6trer  et  transformer 
par  elles  ou  par  leurs  voisins. 

"  Oombieu  de  temps  durera  encore  le  spectacle  de  cette  incompatibility 
radicale  qui  ruine  et  ddpeuple  de  si  belles  contrees,  et  condamne  a  tant 
de  miseres  tant  de  millions  d'hommes  ?  Nul  ne  pent  le  prevoir  ;  mais  la 
scene  ne  cbangera  pas  tant  qu'elle  sera  occupee  par  les  memes  acteurs." — 
Guizot,  Memoire  de  mon  Temps,  t.  vi.  cb.  xxxvii.  pp.  267-8. 

"  Les  Turcs  sont  aujourd'hui  ce  qu'ils  etaient  au  quinzieme  siecle,  des 
Tartares  campi^s  en  Europe." — J.  le  Maistre,  cited  by  Lemoinne,  Journal 
des  Dehats  du  28  Mai,  1876. 

(w)  The  Porte  concluded,  on  January  21,  1790,  a  Treaty  against 
Austria  and  Russia  with  Prussia,  in  which  that  Power  "  a  cause  du  pre- 
judice que  les  ennemis,  en  passant  le  Danube,  ont  apport6  a  la  balance  du 
pouvoir  desire  et  necessaire,  promet  de  declarer  la  guerre  de  toutes  ses 
forces  aux  Russes  et  aux  Autrichiens,"  &c. — Kochj  Hist,  des  Tr.  t.  iv. 
p.  419. 
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ment,  capable  of  maintaining  the  position  and  supporting  the 
character  of  an  independent  kingdom  ;  and  were  such  an 
event  to  occur,  the  Balance  of  Power  might  be  at  least  as 
well  secured  as  by  the  present  state  of  things.  The  same 
remark  applies  to  the  Pachalic  of  Egypt,  holden  under  the 
suzerainete  of  the  Porte,  which  could  not  be  included  in  the 
possessions  of  any  other  European  Sovereign  without  danger 
to  the  security  of  other  European  States. 

During  the  epoch  now  under  discussion,  there  have  been 
several  Interventions  by  the  European  Powers  in  the  aiFairs 
of  Turkey. 

After  the  battle  of  Navarino  and  the  recognition  of  the 
independence  of  Greece,  war  still  continued  between  Russia 
and  Turkey,  and  was  not  altogether  concluded  until  the 
framing  of  the  Treaty  of  Adrianople  in  1829. 

The  Intervention  of  the  Great  Powers  in  Egyptian  affairs 
between  1833  and  1841  has  been  already  referred  to  in  the 
chapter  on  Egypt  {n).  While  these  pages  are  being  prepared 
for  the  press  (June  1879),  the  Khedive  has  been  deposed 
by  the  Porte,  apparently  on  the  application  and  intervention 
of  the  Great  Powers. 

In  1847,  England,  France,  and  Spain  intervened  in  the 
internal  affairs  of  Portugal,  at  the  request  of  the  Queen 
of  that  country,  and  put  down  by  force  the  rebellion  that 
harassed  her  subjects  ;  but  at  the  same  time  guaranteed  to 
the  insurgents,  under  certain  conditions,  an  amnesty  for 
political  offences,  and  certain  improvements  in  the  Consti- 
tutional Government.  In  this  mediation  England  took  the 
leading  part  (o). 

In  1848,  France  and  England  endeavoured  jointly  to 
mediate  in  the  disturbances  which  agitated  every  kingdom 
in  the  Italian  peninsula ;  and  in  1 849,  the  Government  of 
England  asserted  her  right  of  intervening,  by  the  expression 


(n)    Vide  supra,  pp.  143-155. 

(o)  Ann.  Reg.  1849,  p.  346,  June  12  &  13. 
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of  opinion  at  least,  in  the  civil  contest  between  Austria  and 
Hungary  (p). 

In  1851  the  Governments  of  France  and  England  ad- 
dressed  notes,  the  former  to  the  Powers  who  had  signed  the 
Treaty  of  Vienna,  the  latter  to  the  Germanic  Confederation, 
protesting  against  the  suggested  incorporation  of  Austrian 
provinces,  not  being  German,  into  the  Germanic  Confede- 
ration. Such  an  event,  it  was  urged,  though  unconnected 
with  any  acquisition  of  new  territory,  would  clearly  affect 
the  Balance  of  Power  (q). 

tUpon  the  same  principle,  on  August  2,  1850,  Aus- 
tria, France,  England,  Prussia,  Russia,  and  Sweden,  put 
forth  a  Protocol,  respecting  the  succession  to  the  Danish 
monarchy,  in  v^hich  "  the  maintenance  of  the  integrity  "  of 
that  monarchy  was  said  "  to  be  connected  with  the  general 
"  interests  of  the  Balance  of  Europe,  and  of  high  importance 
**  to  the  preservation  of  peace  ;  "  and  therefore,  at  the  request 
of  the  King  of  Denmark,  they  put  forth  a  declaration  to  the 
above  effect  (r). 

The  same  Powers,  on  May  8,  1852,  concluded  a  Treaty, 
binding  themselves  to  recognize  Prince  Christian  of  Sleswig- 
Holstein  and  his  heirs  male  as  the  lawful  successors  to  the 
throne  of  Denmark  (.<?). 

In  1851,  the  doctrine  of  Intervention  was  vigorously  en- 
forced on  the  South  American  Continent,  in  a  manner  well 
deserving  attentive  consideration  (^). 

That  portion  of  South  America  which  is  politically  and 
geographically  designated  as  the  States  of  La  Plata,  on 
account  of  the  position  they  occupy  in  the  great  basin  of  this 


{p)  Ann.  Reg.  1848-9,  vol.  xc.  p.  171 ;  vol.  xci.  chap.  vi. 

{q)  See  these  Notes  in  extenso,  Aim.  des  Deux  Moncles  (1861-2), 
French  Memorandum,  p.  953 ;  English  Note  {Lord  Coioley),  p.  959,  '^  qu'il 
pr^voit  en  me  me  temps  qu'un  pareil  chaugement  der  anger  ait  Vequilibre 
general,^^  &c. 

(r)  Ann.  Reg.  1862,  p.  440. 

(s)  Ann.  des  Deux  Mondes  (1861-2),  pp,  960-1. 

(0  Ih.  (1851-2),  pp.  27,  866,  881,  978. 
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river,  consists  of  the  Argentine  Confederation  (then  under 
the  dominion  of  General  Rosas),  the  Oriental  Republic  of 
Uruguay,  and  Paraguay.  Paraguay  and  Uruguay  (u)  touch 
the  confines  of  the  Empire  of  Brazil.  Rosas  had  for  some  time 
threatened  directly  the  independence  of  Paraguay  (formerly 
a  province  of  the  Yiceroyalty  of  Buenos  Ayres),  which  he 
claimed  as  a  province  of  the  Argentine  Confederation,  while 
at  the  same  time  he  manifested  an  intention  of  indirectly  do- 
mineering over  Uruguay,  the  capital  of  which,  Monte  Video, 
had  been  for  a  long  time  assailed  by  General  Oribe,  his  ally. 
The  Emperor  of  Brazil,  greatly  preferring  Paraguay  and 
Uruguay,  as  at  present  governed,  for  his  neighbours,  to 
those  countries  under  the  domination  of  Rosas,  suddenly, 
and  without  any  concert  with  the  European  Powers,  Inter- 
vened with  an  armed  force  in  the  quarrel  between  Monte 
Video  and  the  Argentine  Republic,  and  destroyed  in  a 
moment  the  power  of  Rosas,  which  had  for  many  years 
embarrassed  the  diplomacy  of  England  and  France  (:r). 
Brazil  has  entered  into  five  Treaties  with  the  Oriental 
Republic  of  Uruguay,  forming,  in  fact,  a  code  or  system  of 
general  relations  between  the  two  States,  but  especially 
regulating  the  mode  of  Intervention  accorded  to  Brazil  in 
the  affairs  of  Uruguay  (?/). 

In  1852-3  (z),  this  doctrine  of  Intervention  to  prevent 
the  undue  aggrandisement  of  any  one  State  by  the  absorption 
of  the  territories  of  another,  was  applied  upon  a  very  im- 
portant occasion  by  England  and  France  to  the  American 
Continent  and  the  West  Indies.  These  two  Governments 
invited  the  North  American  United  States  to  accede  to  a 
tripartite  Treaty,  the  object  of  which  was,  to  bind  the  three 

(u)    Vide  supra,  p.  197. 

(x)  Ann.  cles  Deux  Mondes  (1850),  p.  1052,  Question  de  la  Plate;  ib. 
(1851),  pp.  27,  865,  &c. 

(y)  See  these  treaties  m  e.rtenso,  Ann.  des  Deux  Mondes  (1851-2), 
pp.  979-986. 

(z)  See  Correspondence  hetioeen  the  United  States,  Spain,  France,  and 
England  concerning  alleged  projects  of  Conquest  and  Annexation  of  the 
Island  of  Cuba,  presented  to  the  House  of  Commons,  April  11,  1853. 
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Governments  to  renounce  both  now  and  hereafter  all  in- 
tention of  appropriating  the  Island  of  Cuba,  or,  in  other 
words,  to  express  their  determination  to  abide  by  the  status 
quo  in  the  West  Indies  {a).  The  North  American  United 
States  refused  to  be  parties  to  this  Treaty ;  but  the  right 
of  Intervention,  on  the  part  of  England  and  France,  was 
steadily  proclaimed,  both  on  account  of  their  own  interests, 
and  on  account  of  those  of  friendly  States  in  South  America, 
as  to  the  "  present  distribution  of  power  "  (^)  in  the  Ame- 
rican seas. 

In  1854  a  war  was  waged  by  England,  France,  and 
Turkey  against  Russia  for  the  avowed  purpose  of  pre- 
serving the  Balance  of  Power,  and  for  preventing  on  that 
account  the  absorption  of  European  Turkey  into  the  terri- 
tories of  Russia  (c). 

The  following  is  the  text  of    the  Convention  concluded 


id)  Lord  Coiolei/s  Despatch  to  Lord  John  Russell,  January  24,  1863. 

{h)  Letter  of  Lord  John  Russell  to  Mr.  Campbell,  February  16, 1853. 

(c)  ''  Mr.  Sidebottom,  M.P.,  speaking  at  Glossop,  quoted  the  following- 
opinion  expressed  by  Mr.  Gladstone  in  1854 : — '  I  apprehend  that  what 
we  think  to  secure  by  the  war  is  not  the  settlement  of  any  question  re- 
garding the  internal  government  of  Turkey,  as  this  will  be  a  work  for 
many  years,  but  there  is  the  danger  of  the  absorption  of  the  Turks  by 
Russia,  which  will  bring  upon  us  greater  evils  than  those  which  already 
exist.  This  we  are  called  upon  to  resist  by  all  means  in  our  power.' 
These  words  were  spoken  by  Mr.  Gladstone  in  the  House  of  Commons 
on  March  6,  1854,  and  Mr.  Sidebottom  said  it  would  be  difficult  to  find 
language  more  applicable  to  the  present  moment,  or  which  expressed  the 
situation  with  more  exactness  or  more  precision.  A  Sheffield  Liberal 
forwarded  the  extract  to  Mr.  Gladstone,  asking  him  if  he  really  did  utter 
the  sentences  attributed  to  him,  as  they  appeared  to  falsify  his  present 
position.  Mr.  Gladstone  replied  as  follows : — '■  Sir, — I  do  not  doubt  I 
said,  and  it  was  quite  true  if  I  did,  that  the  immediate  object  of  the  war 
in  1854  was  to  repel  the  aggression  of  Russia  upon  Turkey.  Russia 
made  a  demand  at  that  time  which  did  not  concern  the  redress  of  the 
Christian  grievances,  but  in  the  opinion  of  all  Europe  attacked  Turkey 
in  violation  of  public  law.  The  war  aimed  at  repressing  that  violation 
of  law ;  but  with  it  were  combined  measures  which  were  then  believed 
to  be  realities,  and  to  provide  for  the  redress  of  grievances. — Your  faith- 
ful servant,  W.  E.  Gladstone.  December  11.'" — The  Times,  Tuesday, 
December  18,  1877. 
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between  England,  France,  and  the  Porte,  signed  March 
13,  1854:— 

"  As  her  Majesty  the  Queen  of  Great  Britain  and 
"  Ireland,  and  his  Majesty  the  Emperor  of  the  French, 
"  have  been  requested  by  his  Highness  the  Sultan  to  assist 
"  him  in  repelling  the  attack  which  has  been  made  by  his 
"  Majesty  the  Emperor  of  All  the  Russias  on  the  territory 
"  of  the  Sublime  Porte — an  attack  by  which  the  integrity 
"  of  the  Ottoman  Empire  and  the  independence  of  the 
"  Sultan's  throne  are  endangered — and  as  their  Majesties 
"  are  perfectly  convinced  that  the  existence  of  the  Otto- 
*'  man  Empire  in  its  present  extent  is  of  essential  import- 
"  ance  to  the  balance  of  power  among  the  States  of  Europe, 
**  and  as  they  have  in  consequence  agreed  to  afford  his 
'^  Highness  the  Sultan  the  assistance  which  he  has  requested 
*'  to  this  end, — their  aforesaid  Majesties  and  his  Highness 
"  the  Sultan  have  deemed  it  proper  to  conclude  a  Treaty,  so 
"  as  to  attest  their  intentions  in  conformity  with  the  above, 
*^  and  to  settle  the  manner  in  which  their  aforesaid  Majesties 
"  shall  lend  their  assistance  to  his  Highness  "  {d). 

The  ground  of  a  religious  protectorate,  upon  which  Russia 
defended  her  aggression  upon  the  Porte,  will  presently  be 
considered.  By  Article  YII.  of  the  Treaty  of  Paris,  March 
30,  1856,  England,  Austria,  France,  Russia,  Prussia,  and 
Sardinia — after  declaring  "  the  Sublime  Porte  admitted  to 
'*  participate  in  the  advantages  of  the  public  law  and  system 
''  {concert)  of  Europe  " — '^  engage  each  on  his  part  to  respect 
*'the  independence  and  the  territorial  integrity  of  the 
"  Ottoman  Empire;  guarantee  in  common  the  strict  obser- 
*^  vance  of  that  engagement,  and  will  in  consequence  consider 


{d)  The  views  wliich  induced  Sardinia  to  join  lier  forces  to  those  of 
France  and  England,  and  the  opinion  held  by  Count  Oavour  regarding 
the  course  pursued  by  Russia  and  the  advisability  of  opposing  it  by  arms, 
are  given  in  a  speech  delivered  by  the  Count  in  the  Sardinian  Chamber 
on  February  6, 1855. — See  Ouvrages  politigues-econo7niques  par  le  Comte 
Camille  Benso  di  Cavour  (ed.  1855),  p.  580,     See  Appendix. 
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"  any  act  tending  to  its  violation  as  a  question  of  general 
"  interest "  (e). 

In  the  preceding  year,  1855  (November  21),  in  a  Treaty 
between  England,  France,  and  the  King  of  Sweden  and 
Norway,  it  is  recited  that  these  Powers,  "  being  anxious  to 
"  avert  any  complication  which  might  disturb  the  existing 
"  Balance  of  Power  in  Europe,  have  resolved  to  come  to 
*^  an  understanding  with  a  view  to  secure  the  integrity 
"  of  the  United  Kingdoms  of  Sweden  and  Norway,  and 
"  have  named  their  Plenipotentiaries  to  conclude  a  Treaty 
"  for  that  purpose  "  (/). 

CCCCVIa.  4.  The  interval  between  the  Treaty  of 
Paris  and  the  Treaty  of  Prague  (1856-1866).— In  1860, 
after  the  war  between  France  and  Italy  against  Austria 
had  ceased,  and  after  the  stipulations  between  France  and 
Austria  by  the  Treaty  of  Zurich  (November  1859)  had 
become  impracticable,  Tuscany,  Parma,  Modena,  and  the 
Legations  having  by  the  vote  of  their  National  Assemblies 
united  themselves  to  Sardinia,  France  obtained,  in  an  evil 
hour  for  herself,  the  cession  of  Savoy  and  Nice  as  an 
alleged  compensation  to  the  Balance  of  Power  said  to  be 
disturbed  by  the  increase  of  territory  obtained  by  Sardinia 
in  Italy.  England  intervened  by  a  strong  remonstrance, 
which  cannot  be  read  without  profit  at  the  present  time. 

"  Her  Majesty's  Government,"  Earl  Russell  wrote  to 
Earl  Cowley,  the  English  Ambassador  at  Paris,  *'  must  be 
^'  allowed  to  remark  that  a  demand  for  cession  of  a  neigh- 
*'  hour's  territory,  made  by  a  State  so  powerful  as  France, 
"  and  whose  former  and  not  very  remote  policy  of  territorial 
"  aggrandisement  brought  countless  calamities  upon  Europe, 
"  cannot  well  fail  to  give  umbrage  to  every  State  interested 
"  in  the  Balance  of  Power  and  in  the  maintenance  of  the 
"  general  peace.  Nor  can  that  umbrage  be  diminished  by 
"  the  grounds  on  which  the  claim  is  founded ;  because,  if  a 


(e)  Ann.  Reg.  1856,  p.  313. 
(/)  Ibid.  p.  323. 


604  INTERNATIONAL    LAW. 

"  great  military  Power  like  France  is  to  demand  the  terri- 
"  tory  of  a  neighbour  upon  its  own  theory  of  what  constitutes 
"  geographically  its  proper  system  of  defence,  it  is  evident 
*'  that  no  State  could  be  secure  from  the  aoro-ressions  of  a 
"  more  powerful  neighbour ;  that  might,  not  right,  would 
"  henceforward  be  the  rule  to  determine  territorial  pos- 
"  session ;  and  that  the  integrity  and  independence  of  the 
*^  smaller  States  of  Europe  would  be  placed  in  perpetual 
"jeopardy  "(^). 

It  is  true  that  by  the  Treaty  between  France  and  Sar- 
dinia which  recorded  this  cession,  it  was  provided  that 
the  consent  of  the  inhabitants  should  be  previously  ob- 
tained (A),  and  that  a  plebiscite — to  use  the  new  and  ominous 
expression  on  this  subject — of  the  ceded  countries  gave  a 
colour  to  the  cession ;  but  the  value  of  an  expression  of 
opinion  of  this  kind  depends  entirely  upon  the  freedom  with 
which  it  was  uttered.  It  is  difficult,  having  regard  to  the 
circumstances,  to  maintain  that  this  essential  element  of  va- 
lidity was  present  "when  this  plebiscite  was  arranged.  It  has 
been  said  that  it  was  in  an  evil  hour  for  France  that  this 
territorial  acquisition  was  made,  and  surely  the  truth  of  this 
remark  cannot  now  be  gainsayed,  when  Germany  has  justi- 
fied, in  some  degree  at  least,  her  acquisition  of  Alsace  and 
Lorraine — perhaps  the  severest  blow  ever  dealt  to  France — 
by  a  reference  to  this  unhappy  precedent.  But  the  mis- 
chief of  this  example  was  earlier  felt.  The  spoliation  of 
Denmark,   Hanover,  Nassau,  and  free  Frankfort  in   1866 


(g)  Ann.  Reg.  1860,  pp.  257-8. 

(A)  '^  It  is  uuderstood  between  tlieir  Majesties  that  this  annexation 
shall  be  eflPected  without  any  constraint  of  the  wishes  of  the  population, 
and  that  the  Governments  of  the  Emperor  of  the  French  and  the  King 
of  Sardinia  will  concert  together  as  soon  as  possible  upon  the  best  means 
of  appreciating  and  verifying  the  manifestation  of  these  vt-ishes." — Art. 
1,  Treaty  of  Annexation  of  Savoy  and  Nice  to  France,  Ann.  Reg.  1860, 
p.  240. 

It  was  also  stipulated,  by  Art.  11,  that  the  Emperor  of  the  French  was 
"  to  come  to  an  understanding "  with  the  Powers  represented  at  the 
Congress  of  Vienna  and  the  Swiss  Confederation  on  this  subject. 
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has  been  already  mentioned  (z).  No  event  for  many  years 
has  given  so  rude  a  shock  to  the  liberties  of  States,  and  the 
principle  of  the  Balance  of  Power,  intended  to  be,  and  valu- 
able only  as,  the  outwork  of  those  liberties.  England  at 
least  desired — the  apology  for  her  is  indeed  unsatisfactory — 
to  intervene,  and  would  have  done  so  with  the  alliance  of 
France.  But  France  stood  aloof — partly  hampered  by  her 
own  precedent,  partly,  it  is  to  be  feared,  waiting  for  an  op- 
portunity of  repeating  it — and  not  until  1870  did  she  inter- 
vene by  war  to  redress  the  Balance  of  Power  upon  an 
immediate   ground  w^hich   did  not  justify  the  intervention. 

An  intervention  in  the  affairs  of  Mexico  {j)  took  place  in 
1861,  by  England,  France,  and  Spain,  founded,  apparently, 
upon  the  same  principles — namely,  of  demanding  payment 
for  debts  long  due  to  their  subjects,  satisfaction  for  outrages 
committed  on  them,  and  some  security  against  their  re- 
currence. The  object  of  the  Convention,  signed  at  London, 
October  31,  1861,  by  the  three  Powers,  was  "to  demand 
"  more  efficacious  protection  for  the  persons  and  properties 
"  of  their  subjects,  as  well  as  the  fulfilment  of  the  obligations 
"  contracted  towards  their  Majesties ;  and  they  engaged  not 
"  to  seek  for  themselves,  in  the  employment  of  the  con- 
"  templated  coercive  measures,  any  acquisition  of  territory, 
"  or  any  special  advantage,  nor  to  exercise  in  the  internal 
"  affairs  of  Mexico  any  influence  of  a  nature  to  prejudice 
"  the  right  of  the  Mexican  nation  to  choose  and  constitute 
''  the  form  of  its  government." 

The  debt  to  France  was  very  small,  the  debt  to  England 
was  very  large,    and    had  been  repeatedly  guaranteed  by 


(i)    Vide  supi-a,  pp.  51  and  171. 

(/)  Dana's  Wheaton,  p.  126. 

Lawrences  Wheaton  (French  ed.),  vol.  ii.  p.  339. 

Hertslefs  Treaties,  vol.  xii.  p.  472. 

See  Rec.  gen.  de  Traites,  par  Samwer  {contin.  de  Martens),  t.  iv.  2* 
partie,  p.  143 ;  "  Convention  conclue  a  Londres,  le  31  octobre  1861, 
entre  I'Espagne,  la  France  et  la  Grande-Bretagne,  pour  combiner  une 
action  commune  contre  le  Mexique." 
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Mexican  Governments ;  and  the  revenues  of  the  Customs 
had  been  formally  pledged  for  their  discharge.  A  serious 
difference  of  opinion  began  to  show  itself  between  the 
Commissioners  of  the  three  Powers  at  the  first  conference, 
which  was  held  at  (k)  Vera  Cruz.  The  Treaty  of  Soledad  (I), 
February  1862,  between  the  English,  Spanish,  and  French 
Commissioners  and  the  Minister  of  the  Mexican  Republic, 
was  not  ratified  by  the  Emperor,  and  at  the  last  conference 
of  the  three  Powers  at  Orizaba  (April  1862)  this  difference 
so  increased  as  to  dissolve  the  alliance.  England  and  Spain 
then  withdrew  from  common  action  with  France.  This 
difference  was,  in  truth,  one  of  principle,  which  affected  the 
whole  object  of  the  expedition.  The  Queen  of  England 
had  said,  in  her  speech  to  Parliament, — 

"  The  wrongs  committed  by  various  parties  and  by  suc- 
"  cessive  Governments  in  Mexico  upon  foreigners  resident 
"  within  the  Mexican  territory,  and  for  which  no  satisfactory 
"  redress  could  be  obtained,  have  led  to  the  conclusion  of  a 
"  convention  between  her  Majesty,  the  Emperor  of  the 
"  French,   and    the    Queen  of  Spain,  for  the   purpose   of 


(k)  Rec.  g6n.  de  TraiUs^  -par  Saimoer,  p.  145 :  "  Proclamation  adress^e 
a  Vera-Cruz,  le  10  Janvier  1862,  par  le8  repr^sentants  de  I'Espagne,  de 
la  France  et  de  la  Grande-Bretagne  an  peiiple  mexicain." 

{I)  "  Convention  pr6liminaire  entre  le  Mexique  d'une  part,  et  I'Espagne, 
la  France,  et  la  Grande-Bretagne  d'autre  part,  relative  aux  reclamations 
des  sujets  respectifs,  sign^e  a  la  Soledad  le  19  f^vrier  1862. 

"Art.  1.  Le  gouvernement  coustitutionnel  qui  est  actuellement  au 
pouvoir  dans  la  republique  mexicaine  ayant  inform^  les  commissaires  des 
Puissances  alli^es  qu'il  n'a  pas  besoin  de  I'assistance  oiFerte  par  elle  avec 
tant  de  bienveillance  au  peuple  mexicain,  parce  que  ce  peuple  contient  en 
lui-meme  des  elements  suffisants  de  force  pour  se  preserver  de  toute 
revolts  int^rieure,  les  Allies  auront  recours  a  des  trait^s  pour  presenter 
toutes  les  reclamations  qu'jls  sont  charges  de  faire  au  nom  de  leurs  nations 
respectives. 

"  Art.  2.  Dans  ce  but,  et  les  representants  des  Puissances  alliees  protes- 
tant  quils  n'ont  nullement  I'intention  de  nuire  a  la  souverainet6  ou  a 
rint^grite  de  la  republique  mexicaine,  des  ndgociations  seront  ouvertes  a 
Orizaba,  ou  les  commissaires  des  Puissances  alliees  et  les  ministres  de  la 
republique  se  rendront,  a  moins  que  des  del^gues  ne  soient  nommes  par 
les  deux  parties  d'un  consentement  mutuel." — lb.  p.  147. 
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*^  regulating  a  combined  operation  on  the  coast  of  Mexico, 
"  with  a  view  to  obtain  that  redress  which  has  hitherto  been 
*^  withheld  "  (m). 

The  English  intervention  was  strictly  limited  to  these 
objects,  which  it  accomplished;  while  France  thought  it 
necessary  to  go  further,  in  order  to  obtain,  as  she  said, 
security  against  the  recurrence  of  the  evils  complained  of; 
but  the  Emperor  Napoleon  desired,  as  he  afterwards 
announced,  to  support  the  position  of  the  Latin  race  in 
America,  to  prevent  the  United  States  from  acquiring  more 
Mexican  territory,  and  to  establish  an  empire  which  might 
be  favourable  to  France,  and  aid,  as  it  was  supposed,  in 
assisting  the  development  of  French  commerce  with  Cen- 
tral America.  England,  and  subsequently  Spain,  declined 
altogether  to  assist  in  the  furtherance  of  any  of  these 
schemes.  The  United  States  had  been  invited  to  join  the 
original  convention,  but  had  refused  to  do  so,  not  because 
they  were  at  that  time  distracted  by  civil  war,  but,  as  it 
should  appear  from  their  public  statements,  partly  because 
it  was  contrary  to  their  traditional  policy  to  enter  into 
European  alliances,  but  principally  because  they  could  not 
endure  the  creation  of  a  new  monarchy  on  the  American 
continent.  They  even  refused  to  acknowledge  the  de  facto 
sovereignty  of  Maximilian,  at  a  time  when  it  certainly 
existed,  and  was  recognized  by  every  other  country  ;  or  even 
to  recognize  as  a  belligerent  the  party  in  the  State  which 
supported  him,  or  the  blockade  which  he  instituted  ;  while  at 
the  same  time  they  were  loud  and  earnest  in  their  demand 
that  their  own  blockade  of  the  revolted  Southern  States 
should  be  recognized,  to  an  extent  and  with  a  strictness 
which,  if  it  did  not  exceed,  went  to  the  very  utmost  limit 
of  the  severest  application  of  International  Law  upon  the 
subject.  It  will  hardly  be  denied  by  any  dispassionate 
historian  or  jurist  that  they  allowed  their  dislike  of  a 
monarchy    and    of    European     intervention     in   American 

(w^)  Ann.  Reg,  1862,  p.  5. 
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affairs  to  make  them  disregard,  upon  the  subject  of  de  facto 
sovereignties  and  belligerent  rights,  the  principles  of  Inter- 
national Law  which  their  executive  and  their  judicial 
tribunals  had  always  maintained.  The  failure  of  the  French 
attempt,  the  withdrawal  of  their  forces  from  the  Mexican 
territory,  the  murder  of  the  ill-fated  and  deserted  Maximilian, 
and  the  reconstruction  of  a  Mexican  Republic,  are  well- 
known  portions  of  contemporary  history,  which  are  with- 
out the  province  of  this  work. 

The  Balance  of  Power  has  been  more  disturbed  by  the 
aggressions  of  Prussia  and  Austria  upon  Denmark,  and  of 
Prussia  upon  her  weaker  neighbours,  than  by  any  triumph 
of  the  system  of  standing  armies  since  Napoleon  the  First 
was  at  Berlin.  I  must  observe  that  if  Prance  had  accepted 
the  invitation  of  England  in  1864,  and  acted  with  her  for 
the  protection  of  Denmark,  in  all  probability  Christendom 
and  civilization  would  have  been  spared  the  disgrace  and 
curse  which  afflicted  them  in  1870  {71). 

CCCC  VIb.  5.  The  interval  between  the  Treaty  of  Prague 
and  the  commencement  of  the  Franco-German  war,  1866- 
1870. — The  Grand  Duchy  of  Luxemburg  belonged  to  the 
King  of  Holland  as  Grand  Duke,  and  formed  part  of  the  old 

{n)  Earl  Russell's  answer  to  Count  Bismarck,  August  1864 : — "  Her 
Majesty's  Government  are  also  bound  to  remark,  when  the  satisfaction 
of  national  feelings  is  referred  to,  that  it  appears  certain  that  a  consider- 
able number — perhaps  two  or  three  hundred  thousand — of  the  loyal 
Danish  population  are  transferred  to  a  German  State ;  and  it  is  to  be  feared 
that  the  complaints  hitherto  made  respecting  the  attempts  to  force  the 
language  of  Denmark  upon  tlie  German  subjects  of  a  Danish  Sovereign 
will  be  succeeded  by  complaints  of  the  attempt  to  force  the  language  of 
Germany  upon  the  Danish  subjects  of  a  German  Sovereign. 

"Her  Majesty's  Government  had  hoped  that  at  least  the  districts  to 
the  north  of  Flensburg  would,  in  pursuance  of  a  suggestion  made  by  the 
Prussian  Plenipotentiary  in  the  Conference  of  London,  have  been  left 
under  the  Danish  Crown. 

"  If  it  is  said  that  force  has  decided  this  question,  and  that  the  supe- 
riority of  the  arms  of  Austria  and  Prussia  over  those  of  Denmark  was 
incontestable,  the  assertion  must  be  admitted.  But  in  that  case  it  is  out 
of  place  to  claim  credit  for  equity  and  moderation." — Ann.  Reg.  1864, 
pp.  237,  238. 
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German  Confederation  which  was  destroyed  by  Prussia,  as 
mentioned  above,  at  the  close  of  the  war  of  1866  (o). 

On  May  11,  1867,  after  a  conference  between  England, 
France,  Austria,  Prussia,  Russia,  and  Holland,  to  which 
Italy  was  afterwards  admitted,  and  in  which  Belgium  was 
also  represented,  a  Treaty  was  signed,  by  the  provisions 
of  which  the  sovereignty  of  Luxemburg  was  preserved  to 
the  King  Grand  Duke  and  his  successors;  the  Grand 
Duchy  was  neutralized  in  a  manner  presently  to  be  stated ; 
the  fortifications  were  to  be  destroyed  and  not  restored  ; 
the  Prussian  troops  were  to  evacuate  the  place,  and  no 
military  establishment  was  to  be  kept  up  there. 

The  neutralization  article  was  as  follows  : — 

"  Art.  2.  The  Grand  Duchy  of  Luxemburg,  with  the 
"  limits  determined  by  the  Act  annexed  to  the  Treaties  of 
"  April  19,  1839,  under  the  guarantee  of  the  Courts  of 
"  Great  Britain,  Austria,  France,  Prussia,  and  Russia,  shall 
"  henceforth  form  a  perpetually  neutral  State. 

"  It  shall  be  bound  to  observe  the  same  neutrality  towards 
"  all  other  States. 

"  The  high  contracting  parties  engage  to  respect  the 
"  principle  of  neutrality  stipulated  by  the  present  Article. 

'^  That  principle  is  and  remains  placed  under  the  sanction 
*'  of  the  collective  guarantee  of  the  Powers  signing  parties 
"  to  the  present  Treaty,  with  the  exception  of  Belgium, 
'*'  which  is  itself  a  neutral  State  "  (/>). 

The  main  object  of  this  Treaty  was  to  preserve  the 
Balance  of  Power  by  preventing  any  single  State  from 
fortifying  and  holding  the  town  of  Luxemburg,  reputed  to 
be  one  of  the  strongest  places  in  Europe. 

6.  CCCCVIc.  Theinterval  between  1870  and  the  Treaty 
of  Berlin,  1878.  — France  proclaimed  war  against  Prussia  on 
July  19, 1870.  On  September  1  in  the  same  year,  the  Prus- 
sian victory  at  Sedan  had  destroyed  the  French  army,  and 


(o)  Ante,  pp.  115,  168. 

(p)  Ann.  Reg.  1867,  p.  225. 
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the  Emperor  of  the  French  was  a  prisoner.  On  March  1, 
1871,  the  German  troops  entered  Paris  as  conquerors.  On 
the  2nd  the  preliminary  Treaty  of  Peace,  which  had  been 
signed  at  Versailles  on  February  26,  was  confirmed  by 
the  National  Assembly  ;  and  on  the  3rd,  Paris  was  evacuated 
by  the  Germans. 

Before  this  great  event  M.  Thiers  had  vainly  sought  the 
intervention  of  the  Great  Powers  of  Europe  against  the 
disturbance  of  the  Balance  of  Power  caused  by  the  demands 
of  the  victorious  Germans,  and  especially  the  cession  of 
Alsace  and  Lorraine. 

Count  Beust,  in  a  despatch  to  the  Count  de  Chotek  at 
St.  Petersburg,  had  uttered  the  sentence  afterwards  so 
famous : — "  Le  fait  est  que  Ton  n'aper9oit  nuUe  part  des 
"  apparences  d'interposition  et  surtout  je  ne  vols  plus 
"  cCEurope  "  {q). 

History  does  not  furnish  us  with  any  precedent  for  so 
rapid  and  complete  a  reverse  of  fortune,  nor  so  rapid 
and  complete  a  restoration,  as  France  has  exhibited  before 
the  end  of  this  epoch.  The  unconquered  energies  of  her 
people  have,  while  I  write,  restored  her  to  her  proper  place 
in  the  great  community  of  European  States.  The  latter 
part  of  this  epoch  is  occupied  by  still  more  momentous 
events. 

In  1870  the  Pope  ceased  to  be  a  temporal  Sovereign. 
On  September  20  the  troops  of  the  King  of  Italy  entered 
Rome,  and  a  Royal  decree,  on  October  9,  declared  that  Rome 
and  the  Roman  provinces  constituted  an  integral  part  of  the 
Kingdom  of  Italy.  The  Pope  remained  a  great  spiritual 
chief,  recognized  as  such  by  all  States,  but  with  no  power 
of  enforcing  his  authority,  except  that  which  he  might 
derive  from  the  Municipal  Law  of  any  particular  State. 

During  this  epoch  also  a  great  revolution  has  been  effected 


{q)  See  the  Austrian  Red  Book,  December  1870,  and  the  full  citation 
of  letters  and  despatches  in  the  Journal  des  Bebats,  le  26  D^cembre, 
1872. 
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in  the  general  European  system.  Turkey  has  been  deprived 
of  her  most  important  European  dominions,  and  is  left  with 
a  very  insecure  and  uncertain  hold  on  those  which  she 
nominally  retains.  Russia  has  made  a  great  advance  in 
power,  and  more  especially,  as  will  presently  be  seen,  in  the 
character  of  guardian  of  Christians  in  Mohammedan  territory. 

The  general  effect,  as  well  as  the  creation  or  recognition 
of  new  Christian  States  consequent  on  the  Treaty  of 
Berlin  (1878),  has  been  already  discussed  (r). 

The  alteration  thereby  caused  to  the  Balance  of  Power  is 
obvious  :  the  weights  are  shifted,  the  changes  are  material, 
and  it  does  not  require  much  sagacity  to  foresee  that  the 
present  arrangement  has  the  seeds  of  no  distant  dissolution 
thickly  sown  in  it. 

In  the  epoch  now  under  consideration,  certain  elements  in 
the  Balance  of  Power  have  been  called  into  more  prominent 
existence  than  at  any  earlier  period.  The  mutual  dislike  of 
the  Slav  {s)  and  the  Greek  materially  influenced  the  war 
which  preceded  the  Treaty  of  Berlin,  and  the  conditions 
of  that  Treaty.  Questions  of  ecclesiastical  discipline  had 
their  share  in  the  events  which  led  to  the  conduct  and  con- 
clusion of  this  war.  The  Emperor  of  Russia,  though 
always  in  words  maintaining  his  right  and  duty  to  uphold 
the  Greek  Church  and  race,  was  embarrassed  by  the  neces- 
sity of  maintaining  his  hereditary  position  as  chief  of  the 
Slavonic  people.  The  Patriarch  of  Constantinople  had 
recently  insisted  on  his  right  to  the  obedience  of  the 
Patriarch  of  Bulgaria,  and  eventually  went  so  far  as  to 
excommunicate  him  for  contumacious  disobedience  to  the 
orders  of  his  lawful  superior.  The  consequence  of  this  state 
of  things  was  that  Russia,  while  her  supposed  patronage  of 
Greece  injured  that  country  in  the  opinion  of  those  States 
who  looked  with  alarm  at  the  increasing  power  and  influence 
of  her  alleged  protectress,  was   in  reality  very  remiss  in 

(r)  See  pp.  122-142,  300. 

(s)  See  Gibbon's  fifty-fifth  chapter  for  the  early  history  of  the  Slavonic 
races. 
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advocating  the  claims  of  Greece,  preferring  on  almost  every 
occasion  those  of  the  Slavonic  States. 

In  July  1875  an  insurrection  broke  out  amongst  the 
Christians  in  Herzegovina.  On  December  30,  1875, 
the  now  famous  "  Andrassy  Note "  was  despatched  from 
Buda-Pest  to  London,  Paris,  and  Rome.  It  had  been 
agreed  upon  by  Austria-Hungary,  Russia,  and  Germany, 
and  drawn  up  by  Count  Andrassy,  the  Chancellor  of  the 
Austro-Hungarian  Empire  {t).  It  contained  five  definite 
propositions  for  the  better  government  of  the  revolted 
provinces  of  the  Porte.  The  Sultan  answered  that  he  was 
ready  to  put  in  execution  four  of  these  propositions,  and 
effect  the  fifth  in  a  better  way.  Practically  their  execution 
was  evaded,  and  none  were  carried  into  effect.  In  May 
1876  the  three  Imperial  Courts  put  forth  the  Berlin  Memo- 
randum on  the  subject  of  the  misgovernment  of  the  Chris- 
tians by  the  Porte  and  the  proposed  remedies,  but  no  direct 
intervention,  vidfacti,  in  the  affairs  of  Turkey  ensued. 

In  the  beginning  of  July  in  the  same  year,  the  Monte- 
negrins, who  had  previously  been  rendering  active  assistance 
to  the  insurgents,  openly  declared  war  against  the  Porte ; 
and  Servia  simultaneously  joined  in  the  struggle  (u),  "  in 
"  order,"  said  its  ruler,  Prince  Milan,  "  to  join  his  arms  to 
*^  those  of  Bosnia  and  Herzegovina,  to  secure  the  liberation 
"  of  the  Slavonic  Christians  from  their  state  of  oppression." 
In  the  campaign  which  followed,  the  Servians,  whose  force 
was  swelled  by  large  numbers  of  Russian  volunteers,  were 
almost  uniformly  unsuccessful.  Their  positions  in  the 
Morava  valley  were  captured  in  a  series  of  engagements, 
commencing  on  October  1 9 ;  Alexinatz  was  entered  on  the 
31st,  and  by  November  the  road  to  Belgrade  lay  open  to 
the  Turkish  army.  A  short  armistice,  procured  by  the 
peremptory  interposition  of  Russia,  was  agreed  upon,  during 


(t)  Ann.  Reg.  1876,  Pub.  Doc. ;  Pai-l.  Papers,  1876,  Turkey  No.  2. 
(w)  For  the  Servian  War  manifesto,  see  Pari.  Papers,  1876,  Turkey 
No.  3,  p.  368. 


INTERVENTION— BALANCE    OF    POWER.  613 

which  a  Conference  of  the  Plenipotentiaries  of  the  Great 
Powers  and  of  Turkey  met  at  Constantinople.  The  pro- 
posals there  made  were  rejected  by  the  Porte,  as  derogating 
from  its  independence,  and  as  being  unnecessary  in  conse- 
quence of  a  new  Constitution  promulgated  at  that  time  for 
the  whole  Ottoman  Empire.  The  Conference  held  its  last 
sitting  on  January  22,  1877,  and  broke  up  ineffectively. 
On  March  1  the  armistice  expired,  and  a  Treaty  of  Peace 
was  concluded  between  Turkey  and  Servia,  on  terms  favour- 
able to  the  latter.  Montenegro,  however,  maintained  its 
state  of  hostility. 

A  Note,  jointly  signed  by  the  six  Great  Powers  on 
March  31,  and  known  as  the  Protocol  of  London,  was 
communicated  to  the  Porte  as  a  further  attempt  to  achieve 
a  pacific  solution  of  the  question,  but  without  avail. 

War  was  declared  by  Russia  against  Turkey  on  the 
19th  of  the  following  April.  The  Proclamation  set  forth 
the  "  desire  of  the  Czar  to  ameliorate  and  assure  the  lot  of 
"  the  oppressed  Christian  population  of  Turkey  ;  "  and  that 
"  the  Porte  remained  immovable  in  its  categorical  refusal  of 
"  any  effective  guarantee  for  the  security  of  the  Christians, 
"  and  to  defer  to  the  unanimous  will  of  Christian  Europe." 

The  other  Powers  declined  to  associate  themselves  with 
Russia  in  her  resort  to  arms,  and  she  entered  upon  the 
war  with  the  assistance  only  of  Roumania  and  Montenegro, 
and  ultimately  of  Servia.  The  Turkish  dominions  both  in 
Asia  and  Europe  were  invaded;  success,  after  some  fluctua- 
tions of  fortune,  attended  the  Russian  arms,  and  the  war 
was  brought  to  an  end  by  the  Preliminary  Treaty  of  San 
Stefano  (March  3,  1878)  (x).  This  Treaty,  however,  was 
largely  modified  by  the  Treaty  concluded  on  July  13  in  the 
same  year  at  the  Congress  of  Berlin  (y). 

The  Great  Powers  had  at  last  become  alarmed  at  the 
success  of  Russia,  and  thought  by  this  Treaty  to  readjust 


(.r)  Ante,  pp.  137-141. 
(y)  Ante,  p.  89. 
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the  Balance  of  Power  disturbed  by  her  victories  over  the 
Porte  and  by  the  territorial  acquisitions,  which  appeared  to 
be  their  natural  consequence. 

CCCCVII.  The  general  subject  of  the  Balance  of  Power 
should  not  be  altogether  dismissed  without  the  remark  that 
the  maintenance  of  this  doctrine  does  not  require  that  all 
existing  Powers  should  retain  exactly  their  present  terri- 
torial possessions,  but  rather  that  no  single  Power  should  be 
allowed  to  increase  them  in  a  manner  which  threatens  the 
liberties  of  other  States  (0).  The  doctrine,  properly  under- 
stood, does  not  imply  a  pedantic  adherence  to  the  particular 
system  of  equilibrium  maintained  by  existing  arrange- 
ments, but  it  is  opposed  to  such  an  alteration  of  the  ba- 
lance as  tends  to  seriously  disturb  the  relations  of  existing 
States  («). 

(s)  Bolinghrohe's  Works,  vol.  ii.  p.  439. 

(«)  "  Sunt  profecto  eruntque  semper  hujus  librae  lances  impares : 
verum  est  politicorum  curare  ne  aliqua  ex  parte  nimium  invergat  dis- 
crimen.  Quod  ubi  recte  providetur,  etsi  eveniant  rerum  conversiones 
salva  manet  doctrina  equilibrii,  nomen  ergo  hoc  sensu  melius  interpre- 
taberis  prout  Ancillon,  System  tier  Gegenkrdfte  mid  der  Wechsehvirkung, 
quam  cuin  aliis  System  des  Gleichgewichts.''^ — Klinkhammer  ubi  su2)ra, 
p.  61. 

Lord  Bacon  says :  "  Kings  have  to  deal  with  their  neighbours. — First, 
for  their  neighbours  there  can  no  general  rule  be  given  (the  occasions  are 
so  variable),  save  one  which  ever  holdeth  :  which  is,  that  princes  do  keep 
due  sentinel,  that  none  of  their  neighbours  do  overgrow  so  (by  increase  of 
territory,  by  embracing  of  trade,  by  approaches,  or  the  like)  as  they  become 
more  able  to  annoy  them  than  tliey  were  ;  and  this  is  generally  the  work 
of  standing  counsels  to  foresee  and  to  hinder  it.  During  that  trium- 
virate of  kings.  King  Henry  VIII.  of  England,  Francis  I.,  King  of 
France,  and  Charles  V.,  Emperor,  there  was  such  a  watch  kept  that  none 
of  the  three  could  win  a  palm  of  ground,  but  the  other  two  would 
straightways  balance  it,  either  by  confederation,  or,  if  need  were,  by  a 
war ;  and  would  not  in  any  wise  take  up  peace  at  interest :  and  the  like 
was  done  by  that  league  (which  Guicciardini  saith  was  the  security  of 
Italy)  made  between  Ferdinando,  King  of  Naples,  Florenzius  Medicea, 
and  Ludovicus  Sforza,  potentates,  the  one  of  Florence,  the  other  of 
Milan.  Neither  is  the  opinion  of  some  of  the  schoolmen  to  be  received, 
that  a  war  cannot  justly  be  made  but  upon  a  precedent  injury  or  provo- 
cation ;  for  there  is  no  question  but  a  just  fear  of  an  imminent  danger, 
though  there  be  no  blow  given,  is  a  lawful  cause  of  a  war." — Bacon, 
Essay  on  Empire. 
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CCCCVIII.  Another  ground  of  Intervention  (b)  in  the 
internal  affairs  of  another  kingdom  has  been  asserted  ;  namely, 
when  the  alterations  and  changes  made  in  the  constitution 
of  that  kingdom  affect  the  Eeversionarj'^  Rights  of  the  Inter- 
vening Power ;  for  instance,  when  a  recognized  feudal  rela- 
tion, or  the  contingent  and  eventual  Right  of  Succession, 
secured  by  Treaty  to  the  Intervening  kingdom,  is  cut  off  by 
the  alterations  and  changes  so  made  (c). 

In  the  year  1849,  Austria  is  supposed  to  have  meditated 
an  Intervention  in  the  affairs  of  Tuscany  upon  this  ground  (<f). 

By  the  Treaty  of  Vienna,  in  1735,  it  was  provided  that 
the  Duke  of  Lorraine  should  succeed  to  the  last  male  heir 
of  the  Medici,  the  childless  Gaston.  This  was  a  part  of  the 
negotiations  by  which  Charles  VI.  sought  to  secure  the 
undisputed  recognition  of  Maria  Theresa  as  successor  to 
his  dominions.  The  arrangement,  guaranteed  by  almost  all 
the  European  Powers,  was  as  follows  : — "  Le  Grand-Duche 
"  de  Toscane,  apres  la  mort  du  present  possesseur,  appar- 
'*  tiendra  a  la  maison  de  Lorraine^  pour  Imdemniser  des 
"  Duchez  qu'elle  possede  aujourd'huy. 

"  Toutes  les  Puissances  qui  prendront  part  a  la  pacifica- 
"  tion,  luy  en  garantiront  la  succession  eventuelle  "  (e). 

The  "  maison  de  Lorraine  "  was  despoiled  of  its  Tuscan 
possessions  by  the  Treaty  of  Luneville  in  1801  ;  but  they 
were  restored  to  it  by  the  Treaty  of  Vienna  in  1815.  By 
the  100th  Article  of  the  final  Act  of  the  Congress,  it  was  pro- 
vided that  "  *S'.  A»  I.  et  R.  VArchiduc  Ferdinand  d'Autriche 

In  1848  M.  Guizot,  in  the  Chamber  of  Deputies,  said:  "  Je  crois 
comme  M.  Thiers,  que  la  France  doit  avoir  constamment  I'ceil  ouvert  sur 
I'^quilibre  qui  s'^tahlit,  et  qui  se  ddplace  de  jour  en  jour  en  Europe  entre 
les  grands  systemes  de  gouvernement,  entre  les  gouvernements  absolus  et 
les  gouvernements  constitutionnels.  .  .  .  Savez-vous  ce  qu'il  y  a  de  plus 
dangereux,  de  plus  fatal  pour  le  regime  constitutionnel,  pour  ce  cot^  du 
grand  equilibre  europeen  ?  Oe  sont  les  tentatives  infructueuses  ou  mal- 
heureuses." — Guizot,  Hist,  paiiementaire  de  France^  t.  v.  p.  558. 

(6)  Hcffter,  pp.  92-95. 

(c)  Martens,  p.  190,  cases  cited  in  note. 

{d)  See  an  article  in  the  Glohe,  April  4,  1849, 

(e)    Wenck.  Jur.  Gent.  t.  i.  p.  3. 
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"  est  retabli,  tant  pour  lui  que  pour  ses  heritiers  et  suc- 
"  cesseurs,  dans  tous  les  droits  de  souverainete  et  propriete 
"  sur  le  Grand-Duche  de  Toscane  et  ses  dependances  ainsi 
"  que  S.  A.  I.  les  a  possedes  anterieurement  au  Traite  de 
"  Luneville.  Les  stipulations  de  Particle  1 1  du  Traite  de 
*^  Vienne  du  3  octobre  1735,  entre  I'Empereur  Charles  VI 
^'  et  le  Roi  de  France,  auxquelles  accederent  les  autres 
"  Puissances,  sont  pleinement  retablies  en  faveur  de  S.  A.  I. 
"  et  ses  descendants  ainsi  que  les  garanties  resultantes  de 
"  ces  stipulations  "  (/). 

In  this  latter  Treaty  of  Vienna  the  name  of  the  reigning 
Grand  Duke  was  substituted  for  that  of  his  House,  and  the 
House,  as  distinguished  from  the  issue  of  Ferdinand,  was 
nowhere  mentioned. 

A  presumption  unfavourable  to  the  claim  of  Austria 
arose  from  this  marked  diiference  in  the  language  of  the  two 
Treaties ;  and  the  presumption  Avas  certainly  much  strength- 
ened by  the  language  of  the  98th  and  99th  Articles  of  the 
Treaty  of  1815  {g),  which  renewed  and  confirmed  in  express 

(/)  Martens,  Bee.  de  Tr.  t.  x.  p.  424. 

(g)  "  Art.  XOVIII.— S.  A.  R.  rArchiduc  Fran9ois  d'Est,  ses  h(5ritiers 
et  successeurs,  poss^deront  en  toute  propriete  et  souverainete  les  diiclies 
de  Modene,  de  Reggio,  et  de  Mirandole,  dans  la  meme  etendue  qu'ils 
etaient  a  I'^poque  du  traitd  de  Oampo-Formio. 

"  S.  A.  R.  rArchiduchesse  Marie  Beatrix  d'Est,  ses  heritiers  et  suc- 
cesseurs, poss6deront  en  toute  souverainete  et  propri6t6  le  ducli6  de 
Massa  et  la  principaut^  de  Carrara,  ainsi  que  les  fiefs  imp6riaux  dans  la 
Luuigiana.  Ces  derniers  pourront  servir  {\  des  ^changes  ou  autres  arrange- 
ments de  gr^  a  gr^  avec  S.  A.  I.  le  Grand-Due  de  Toscane,  selon  la  con- 
venance  r^ciproque. 

''Les  droits  de  succession  et  reversion  6tablis  dans  les  branches  des 
archiducs  d'Autriche,  relativement  aux  ducbes  de  Modene,  de  Reggio, 
et  Mirandole,  ainsi  que  des  principaut^s  de  Massa  et  Carrara,  sont  con- 
serves. 

"Art.  XCIX. — Sa  Majesty  rimp^ratrice  Marie-Louise  possedera  en 
toute  propriete  et  souverainete  les  ducbes  de  Parme,  de  Plaisance,  et  de 
Guastalla,  a  I'exception  des  districts  enclaves  dans  les  Etats  de  S.  M.  I.  et 
R.  Apost,  sur  la  rive  gaucbe  du  P6. 

"  La  r6versibilite  de  ces  pays  sera  determinee  de  commun  accord  entre 
les  cours  d'Autricbe,  de  Russie,  de  France,  d'Espagne,  d'Angleterre,  et 
de  Prusse,  toutefois  ayant  egard  aux  droits  de  reversion  de  la  maison 
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terms  the  Rights  of  Keversion  {les  droits  de  succession  et 
reversion)  of  Austria  to  the  Duchies  of  Modena,  Reggio, 
and  Mirandola,  and  to  the  Principalities  of  Massa  and  Car- 
rara, and  the  Rights  of  Reversion  of  Austria  and  Sardinia 
to  the  Duchies  of  Parma,  Placentia,  and  Guastalla. 

It  may  well  have  been  foreseen,  that  the  addition  of  Tus- 
cany to  Austria  would  cause  a  very  material  alteration  in 
the  Balance  of  Power,  and  would  threaten  the  security  of 
otlier  States,  while  the  absorption  of  the  minor  principalities 
into  the  kingdoms  of  Austria  and  Sardinia  would  produce 
no  such  effect. 

It  is  evident  that  any  question  with  respect  to  the  Rever- 
sionary Rights  of  Foreign  Princes  over  a  State  which  has 
long  occupied  an  independent  position  in  the  society  of 
nations,  may  be  fraught  with  the  greatest  difficulties  both  in 
speculation  and  practice  {Ji). 

Take  the  case  of  Tuscany  for  an  example,  on  the  supposi- 
tion that  the  claim  of  Austria  was  well  founded  on  the  letter 
of  the  Treaty  {i).     Suppose  that  a  State,  having  occupied  for 

d'Autriche  et  de  S.  M.  le  Roi  de  Sardaigne  sur  les  dits  pays." — Martens, 
Bee.  de  Tr.  t.  x.  p.  423. 

(h)  '^  O'est  incontestable  qu'une  nation  change  a  son  gr6  ses  lois  fon- 
damentales." — Mably,  t.  ii.  p.  138. 

{i)  "  La  nation  pent,  par  la  meme  raison,  faire  renoncer  nne  tranche 
qui  s'^tablit  ailleurs,  nne  fille  qui  Spouse  un  prince  6tranger.  Ces  re- 
nonciations,  exig6es  ou  approuvees  par  I'Etat,  sont  tres-valides^  puisqu'elles 
sont  dquivalentes  a  une  loi  que  I'Etat  ferait  pour  exclure  ces  memes  per- 
sonues  qui  ont  renonce,  et  leur  po3t6rite.  Ainsi  la  loi  d'Angleterre  a  rejetd 
pour  to uj ours  tout  h^ritier  catholique  romain.  '  Ainsi  la  loi  de  Russie 
faite  au  commencement  du  regne  d'ELisABETH,  exclut-elle  tres-prudem- 
ment  tout  h6ritier  qui  possdderait  une  autre  monarchic ;  ainsi  la  loi  de 
Portugal  rejette-t-elle  tout  etranger  qui  serait  appele  a  la  couronne  par 
le  droit  du  sang.' — (Esprit  des  Lois,  1.  xxvi.  c.  xxiii.,  oii  I'on  pent  voir  de 
tres-bonnes  raisons  politiques  de  ces  dispositions.)  Des  auteurs  c^lebres, 
tres-savants  d'ailleurs  et  tres-judicieux,  ont  done  manque  les  vrais 
principes  en  traitant  des  renonciations.  lis  ont  beaucoup  parle  des  droits 
des  enfans  nes  ou  a  uaitre,  de  la  transmission  de  ces  droits,  etc.  II  fallait 
considered  la  succession  moins  comme  une  propri^t^  de  la  famille  re- 
gnante  que  comme  une  loi  de  I'Etat.  De  ce  principe  lumineux  et  incon- 
testable decoule  avec  facility  toute  la  doctrine  des  renonciations.  Celles 
que  I'Etat  a  exig^es  ou  approuvees  sont  valides  et  sacr^es ;  ce  sont  des 
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a  long  period  the  position  of  a  free  and  independent  nation 
in  the  society  of  other  States,  thinks  fit  to  secure  its  consti- 
tution, and  to  pass  a  fundamental  law,  similar  to  that  by 
which  Great  Britain  excluded  James  II.  and  his  descendants 
from  her  throne,  that  no  Prince  of  a  certain  race  shall  be 
henceforth  their  ruler ;  or  a  fundamental  law,  similar  to  that 
which  was  established  by  Russia  in  the  reign  of  her  Eliza- 
beth, that  the  crown  of  their  country  shall  never  be  worn  by 
the  Sovereign  of  another  country;  can  it  be  denied  that 
the  exercise  of  such  a  power  is  inherent  in  the  nature  of  an 
independent  State  ?  Third  Powers,  indeed,  must  recollect 
that  the  obligation  of  Treaties  is  as  important  a  maxim  of 
International  Law  as  the  free  agency  of  independent  States; 
but  wnth  respect  to  the  nation  herself,  it  remains  certainly 
very  difficult  to  reconcile  her  character  of  independence 
with  the  impossibility  of  exercising  one  of  the  most  impor- 
tant attributes  belonging  to  it. 

It  is  to  be  hoped  that  the  notion  and  the  term  of  "  Patri- 
"  monial  States  "  are  banished  for  ever  from  the  theory  and 
practice  of  International  Law  {j),  and  that  the  attempt  will 
never  ao^ain  be  made  to  o:ive  to  the  Sovereio:n  of  one  inde- 

O  O  o 

pendent  State  the  Reversionary  Right  of  succeeding  to  the 
throne  of  another. 

CCCCIX.  Intervention  on  the  ground  of  Religion  {k)  is  a 
question  which  has  now  assumed  a  character  of  paramount 

lois  fondamentales  :  celles  qui  ne  sont  point  aiitorisdes  par  I'Etat  ne  peu- 
vent  etre  oLligatoires  que  pour  le  prince  qui  les  a  faites ;  elles  ne  sauraient 
nuire  a  sa  post(5rite ;  et  lui-meme  peut  en  revenir,  au  cas  que  I'Etat  ait 
"besoin  de  lui  et  I'appelle,  car  il  se  doit  a  un  peuple  qui  lui  avait  commis 
le  soin  de  son  salut.  Par  la  meme  raison,  le  prince  ne  peut  legitime- 
ment  renoncer  a  contre-temps  au  dommage  de  I'Etat,  et  abandonner  dans 
le  danger  une  nation  qui  s'^tait  remise  entre  ses  mains.'' — Vattel,  1.  i. 
c.  5,  s.  m. 

( /)  Rotteck,  Staats- Lexicon,  "  Garantie  "  (vol.  vi.  p.  264),  mentions  tlie 
Bourbon  family  compact  of  1761  as  a  proof  of  imperfect  acquaintance 
with  the  true  principles  of  International  Law,  inasmuch  as  by  it  the 
people  were  treated  "  ah  das  blosse  Pertinenzstiick  des  reffierende/i 
Hauses.^' 

See,  too,  Ompteda,  vii.  n.  a. 

(k)  ''  Oommuuia  altaria,  seque  ac  patriam,  diligite,  colite,  fovete." 
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importance,  and,  although  already  adverted  to,  requires 
some  further  consideration. 

'^  So  familiar,  and  as  it  were  so  natural,  to  man  is  the  prac- 
"  tice  of  violence,  that  our  indulgence  allows  the  slightest 
"  provocation,  the  most  disputable  right,  as  a  sufficient 
*^  ground  of  national  hostility.  But  the  name  and  nature 
"  of  a  holy  war  demands  a  more  vigorous  scrutiny ;  nor  can 
"  we  hastily  believe  that  the  servants  of  the  Prince  of  Peace 
"  would  unsheath  the  sword  of  destruction,  unless  the  motive 
"  were  pure,  the  quarrel  legitimate,  and  the  necessity  in- 
*'  evitable  "  (/). 

This  opinion  of  the  celebrated  historian  of  Christian  Con- 
stantinople— whatever  may  have  been  the  spirit  in  which  it 
was  uttered — appears  to  rest  upon  a  foundation  of  truth. 

It  was  intended,  we  need  not  stop  to  inquire  with  what 
justice  (ttz),  to  censure  the  earliest  European  invasion  of  the 
dominions  of  the  Turk,  the  first  religious  war  waged  by 
Christian  Princes  against  the  disciples  of  Mohammed. 

The  Emperor  of  Russia  maintained  that  the  war  in  1854 
between  Russia  and  the  Porte  was  a  Religious  war  {ii). 

If  there  be  any  truth  in  the  doctrines  laid  down  in  the 
preceding  pages  of  this  work,  there  certainly  ^iVQ principles  of 
International  Law  by  which  this  position  of  Russia  must  be 
tried,  and  which  are  not  perhaps  either  difficult  to  discover 
or  hard  to  apply. 

We  have  seen  upon  what  principles  other  kinds  of  Inter- 

ij)   Gibbons  Decline  and  Fall  of  the  Roman  Empire,  vol.  ii.  c.  Ix. 

(wi)  Fleury,  Hist.  eccUs.  t.  xii.  sixieme  Discoiirs,  111 ;  "  Je  ne  vois 
point  que  Ton  ait  mis  alors  en  question  si  cette  guerre  6toit  juste  :  tous 
les  Chretiens  d'Orient  et  d'Occident  le  supposoient  egalement.  Toutefois 
la  difference  de  religion  u'est  pas  une  cause  suffisante  de  guerre,"  &c. 
"  Les  princes  Chretiens  ont  cru  de  tout  terns  etre  en  droit  de  prot^ger 
les  Chretiens  strangers  op2irimes  par  leurs  souverains."  On  this  ground  he 
says,  Tbeodosius  the  younger  refused  to  deliver  up  a  Persian  Christian 
to  the  King  of  Persia ;  and  the  Patriarch  of  Jerusalem  sent  through 
Peter  the  Hermit  letters  of  entreaty  for  aid  to  Pope  Urban. 

{n)  Correspondence  respecting  the  Rights  and  Privileges  of  the  Latin 
ayid  Greek  Churches  in  Turkey,  presented  to  both  Houses  of  Parliament 
by  command  of  her  Majesty,  1854. 
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vention  have  been  justified.     The  question  of  Religious  In- 
tervention naturally  divides  itself  into  two  parts: — 

First,  whether  identity  of  religious  faith  with  a  certain 
number  of  the  subjects  of  another  State,  whose  rulers  pro- 
fess a  different  faith,  has  ever  been  holden,  or  ought  in 
principle  to  be  holden,  as  warranting  the  Intervention  of  a 
Foreign  State  on  behalf  of  those  subjects  with  whom  it  has 
the  impalpable  but  stringent  bond  of  a  common  religion. 
Secondly,  if  Intervention  be  justifiable  on  this  ground,  what 
kind  of  Intervention? — that  of  remonstrance,  carried,  if 
necessary,  to  the  length  of  a  refusal  to  maintain  any  inter- 
course with  the  oppressor  of  your  brethren  in  the  faith  ?  or 
the  ultima  ratio,  the  commencement  of  actual  hostilities 
against  the  State  which  denies  your  title  to  interfere  with 
her  jurisdiction  over  her  citizens  ? 

With  respect  to  any  right  of  Intervention  on  the  ground 
of  similarity  of  religious  faith,  there  is,  in  limine,  a  distinction, 
perhaps  not  unimportant,  to  be  taken.  Intervention  may  be, 
and  has  been,  claimed  by  one  Christian  State,  in  the  affairs  of 
another,  on  behalf  of  a  particular  body  of  Christians,  profess- 
ing a  form  of  Christianity  identical  with  that  of  the  Inter- 
vening State,  but  different  from  that  of  the  State  of  which 
they  are  subjects.  Again,  Intervention  may  be  claimed  in 
the  affairs  of  an  Infidel  State  on  behalf  either  of  Christians 
generally,  or  of  a  particular  body  of  Christians.  This  latter 
kind  of  Intervention  is  that  which  was  claimed  in  1854,  as 
in  1877,  by  Kussia  as  to  the  jurisdiction  of  the  Porte  over 
the  Christian  subjects  in  her  dominions — a  species  of  Inter- 
vention which  Russia,  by  virtue  of  her  Protectorate  of  the 
Greek  Church,  had  been  accustomed  to  exercise,  and  which 
in  1854  she  declared  that  she  desired  to  exercise  merely  for 
the  purpose  of  securing  to  the  Greek  Church  rights  con- 
ceded to  her  ab  antiquo  by  the  Porte. 

CCCCX.  It  would  seem  that  three  propositions  were,  by 
implication,  maintained  in  this  claim,  as  preferred  in  1854. 

1.  That  the  demand  was  sanctioned  by  the  analogy 
derivable  from  the  precedents  of  Christian  Intervention  in 
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other  Christian   States  on    behalf  of  particular  bodies  of 
Christians. 

2.  That  the  right  of  Christian  Intervention  on  religious 
grounds  in  a  Mohammedan  State  rests  upon  an  obviously 
stronger  foundation. 

3.  That  the  rights  which  the  Russian  Intervention  were 
intended  to  secure  were  rights  granted  by  the  Porte,  ab 
antiquo,  to  the  Greek  Church. 

CCCCXI.  As  to  the  first  of  these  propositions : — The 
practice  (if  it  can  be  called  such)  of  Intervention  by  one 
Christian  State  on  behalf  of  the  subjects  of  another  Christian 
State  upon  the  ground  of  religion,  dates  from  the  period  of 
the  Reformation.  It  could  scarcely,  indeed,  have  had  an 
earlier  origin.  The  abstract  principle  of  this  kind  of  Inter- 
vention has  derived  positive  force  from  being  embodied  in 
various  important  Treaties. 

The  Treaties  having  for  their  object  to  secure  the  peace- 
able profession  of  religion  are  of  two  kinds — first,  those 
which  concern  the  exercise  of  religion  {devotio  domestica)  of 
native  subjects  of  the  Intervening  State  commorant  in  a 
foreign  land ;  secondly,  those  which  concern  the  religion  of 
foreigners  not  its  subjects. 

The  great  Treaty  of  Westphalia,  in  its  general  language 
respecting  Germany,  established,  as  a  maxim  of  public  law, 
that  there  should  be  an  equality  of  rights  between  the  Roman 
Catholic  and  Protestant  religions;  a  maxim  renewed  and 
fortified  by  the  Germanic  Confederation  of  1815.  In  these 
instances,  it  is  true,  the  several  States  to  which  the  stipula- 
tion related  were  all  members  of  one  Confederation,  though 
individually  independent  of  each  other.  But  the  precedent 
does  not  stop  here ;  for,  passing  by  the  Interventions  of 
Elizabeth,  Cromwell,  and  even  Charles  II.,  on  behalf  of 
foreign  Protestants,  and  going  back  no  later  than  1690,  we 
find  in  that  year  Great  Britain  and  Holland  intervening  in 
the  affairs  of  Savoy,  and  obtaining  from  that  kingdom  a 
permission  that  a  portion  of  the  Sardinian  subjects  might 
freely  exercise  their  religion  (^o). 

(o)  Schmauss,  vol.  i.  p.  1093. 
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In  the  negotiations  which  preceded  the  Treaty  of  Utrecht 
(1713),  our  Queen  Anne  stipulated  with  France  that,  in 
return  for  the  permission  accorded  to  French  subjects  to  sell 
their  immovable  property  in  the  North  American  Colonies 
recently  conquered  by  Great  Britain,  his  Most  Gracious 
Majesty  should  release  from  the  galleys  the  French  Protes- 
tants who  had  been  confined  there  solely  on  account  of  their 
religion.  Further  than  this,  we  learn  from  Lord  Boling- 
broke's  letters  (/>),  foreign  interference  could  not  be  ex- 
tended ; — he  suggests,  indeed,  that  France  might  be  tempted 
to  retort,  and  require  some  mitigation  of  the  heavy  penalties 
under  which  the  Irish  Roman  Catholic  subjects  of  Queen 
Anne  were  then  suffering. 

Sweden  interfered  in  1707  on  behalf  of  the  Protestants  of 
Poland. 

The  Treaties  of  Velau  (y),  1657,  of  Oliva  (r),  1660,  of 
Nimeguen  (5),  1679,  of  Ryswick  (t),  1698,  of  Utrecht  (w), 
1713,  of  Breslau  {x),  1742,  may  all  be  enumerated  as  in- 
stances of  Roman  Catholic  Intervention  on  behalf  of  Roman 
Catholic  subjects,  in  countries  ceded  to  Protestant  sove- 
reigns— ^^an  Intervention  which,  it  should  be  remembered, 
was  almost  invariably  invoked  by  the  inhabitants  within  the 
country. 

It  appears,  therefore,  that  Intervention  by  one  Christian 
State  on  behalf  of  the  subjects  of  another  upon  the  ground 
of  Religion  has,  as  a  matter  of  fact,  in  certain  circum- 
stances, been  practised,  and  cannot  be  said,  in  the  abstract, 
to  be  a  violation  of  International  Law.  But  what  kind  of 
Intervention?  By  remonstrance,  by  stipulation,  by  a  con- 
dition in  a  Treaty  concluding  a  war  waged  upon  other 
grounds. 

(p)  Bolinghroke's  Letters,  \o\.  iv.  pp.  121,  171-2,  459. 

{q)  Art.  xvi. 

(r)  Art.  ii. 

(s)  Art.  ix. 

if)  Art.  iv. 

{u)  Art.  xxiii. 

{x)  Art.  vi. 
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It  may,  perhaps,  be  justly  contended  that  the  principle 
might  be  pushed  further ;  and  that  in  the  event  of  a  perse- 
cution of  large  bodies  of  men,  on  account  of  their  religious 
belief,  an  armed  Intervention  on  their  behalf  might  be  as 
warrantable  by  International  Law,  as  an  armed  Intervention 
to  prevent  the  shedding  of  blood  and  protracted  internal 
hostilities. 

It  is,  however,  manifestly  unsafe  to  contemplate  these  ex- 
treme cases  of  exception  from  the  sound  general  rule  of  non- 
interference in  the  domestic  legislation  of  Foreign  States. 
The  duty  of  such  non-interference  is  clear ;  it  should  not  be 
turned  into  a  doubt.  Therefore  it  is  that  no  writer  of  authority 
upon  International  Law  sanctions  such  an  Intervention,  ex- 
cept in  the  extreme  case  of  a  positive  persecution  inflicted 
avowedly  upon  the  ground  of  religious  belief.  Yattel,  him- 
self a  Protestant,  was  not  at  all  disposed  to  underrate  the 
right  of  Intervention  of  Foreign  Powers  on  behalf  of  their 
co-religionists  in  other  countries :  his  opinion,  therefore,  which 
is  in  accordance  with  that  which  has  been  here  expressed, 
deserves  the  most  respectful  consideration  (y). 

It  would  be  difficult  to  find  any  writer  upon  International 
Law  who  has  ever  expressed  a  different  opinion ;  though  not 
uncommonly  they  close  their  remarks  on  this  subject  by 
observing  on  the  manner  in  which  the  exceptional  use  of 
Intervention  upon  religious  grounds  has  been  abused  in 
practice. 

Thus  the  accurate  and  careful  Martens  observes : 

"  Toutes  les  guerres  auxquelles  la  religion  a  servi  de 
"  motif  ou  de  pretexte  ont  fait  voir,  P  que  jamais  la  religion 
"  n'a  ete  le  seul  motif  pour  lequel  les  Puissances  etrang^res 
"  sont  entrees  en  guerre ;  2°  que  lorsque  la  politique 
"  s'accorde  avec  les  interets  de  leur  religion,  elles  ont  effec- 
"  tivement  soutenu  la  cause  de  celle-ci ;  3°  mais  que  tou- 
" jours  le  z^le  religieux  a  cede  aux  motifs  de  politique; 

{y)  "  Du  droit  de  silret^,  et  des  effets  de  la  souverainet^  et  de  I'in- 
d^pendance  des  nations." — Vattel,  Droit  des  Gens,  t.  i.  p.  311,  S3.  57; 
59,  62. 
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'^  4"  et  que  plus  d'une  fois  meme  celle-ci  a  entraine  a  des 
"demarches  directement  opposees  aux  interets  de  leur 
"  religion  "  (z). 

So  much  for  the  doctrine  of  Intervention  in  matters  of 
religion  between  Christian  States. 

CCCCXII.  We  now  arrive  at  the  consideration  of  the 
second  proposition,  which  relates  to  Christian  Intervention 
upon  the  same  subject  with  Mohammedan  States.  The  con- 
verse of  this,  viz.,  Mohammedan  Intervention  with  Christian 
States,  has,  it  is  believed,  never  yet  arisen  in  practice,  but  it 
would  be  subject  on  principle  to  the  same  laAv  («). 

Is  the  rule  of  law  altered  by  the  fact  that  the  persons  in 
whose  behalf  the  right  of  Intervention  is  claimed  are  the 
subjects  of  a  Mohammedan  or  Infidel   State  ? 

The  true  answer  seems  to  be  that  the  rule  is  not  chano^ed. 
but  that  there  is  a  much  wider  field  for  the  application  of 
the  exceptional  principle  of  interference. 

For  some  time  after  the  conquest  of  Constantinople  (1453) 
grave  doubts  were  entertained  by  the  nations  of  Christendom 
as  to  the  lawfulness  of  any  pacific  intercourse  with  the  Sul- 
tan. It  was  not  till  after  the  Treaty  of  Constantinople  in 
1720  that  the  Russian  Minister  was  permitted  to  reside  at 
Constantinople;  and  direct  relations  between  Roman  Catholic 
Sovereigns  and  the  Porte  can  scarcely  be  said  to  have  an 
earlier  date  than  the  end  of  the  eighteenth  century  (Z>).  Even 
after  the  lapse  of  nearly  four  centuries,  at  the  Congress  of 
Vienna,  1815,  the  Ottoman  Empire  was  not  represented,  nor 
was  it  included  in  the  provisions  of  positive  public  law  con- 
tained in  the  Treaty  which  was  the  result  of  the  Congress. 
The  admission  of  the  representative  of  the  Porte  to  the  Con- 
gress which  preceded  the  Treaty  of  Paris  in  1856,  and  the 


(s)  Martens,  Precis  du  Droit  des  Gens,  t.  i.  p.  261. 

(a)  There  is  an  article  in  the  Treaty  of  Constantinople,  between 
Russia  and  the  Porte,  in  1779,  in  which  Russia  stipulates  that  the  Porte 
shall  perform  certain  religious  ceremonies  on  behalf  of  the  Khan  of 
Tartary. 

(6)  Miltitz,  Manuel  des  Consuls,  t.  ii.  p.  1571. 
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rer.ognitioD  of  her  new  position  in  this  respect,  carrying  with 
it  the  duties  and  rights  arising  from  the  Public  Law  of 
Europe,  was  a  matter  of  solemn  record  in  a  Protocol  of  that 
Treaty  (c). 

CCCCXIII.  With  respect  to  the  third  proposition  : 
From  the  period  of  the  permanent  settlement  of  the  Turk 
in  Europe,  all  the  Christian  Powers  have  endeavoured  to 
obtain,  and  have  by  degrees  succeeded  in  obtaining,  a  cri- 
minal and  civil  jurisdiction  over  their  own  subjects  in  Turkey 
through  the  medium  of  Consuls.  Moreover,  Roman  Catholic 
Powers  have  obtained  certain  privileges,  both  with  respect 
to  the  access  of  their  own  subjects  to  the  Holy  Places  of 
Palestine,  and  with  respect  to  the  Latin  Church  there. 
At  first  these  privileges  were  granted  to  some  favoured 
European  Powers,  and  especially  to  France,  under  whose 
flag  other  Christian  Powers  sought  protection  (^d).  The 
Treaty  recently  referred  to  by  French  authorities,  between 
Sultan  Achraet  and  Henry  lY.  of  France,  concluded  in 
1604  (e),  is  the  model  Treaty,  so  to  speak,  upon  this 
subject  (/). 

(c)  Protocol  2. — "  The  fourth  point  is  read  throiig-hoiit,  and  Count  Wa- 
lewski  remarks  thereupon  that  it  will  be  proper  to  record  the  entrance  of 
Turkey  within  the  Public  Law  of  Europe.  The  Plenipotentiaries  agree 
that  it  is  important  to  record  this  new  fact  by  a  special  stipulation  in- 
serted in  the  general  Treaty."  It  was  embodied  in  Art.  vii.  of  the  Treaty 
of  Paris. 

(d)  In  1534,  Francis  I.  made  an  alliance  with  the  Sultan  Soliman 
against  Charles  V.,  and  from  that  time  a  close  intercourse  has  subsisted 
between  France  and  the  Porte. 

(e)  Schmauss,  t.  i.  p.  430. 

(/)  "  Art.  IV. — Que  de  Venetiens  en  Anglois  en  la  les  Espagnols, 
Portugais,  Cattelans,  Ragusois,  Genevois,  Anconitains,  Florentins  et 
generalement  toutes  autres  nations  quelles  qu'elles  soient,  puissent  libre- 
raent  venir  trafiquer  par  nos  Pais,  sous  I'aveu  vi  seureto  de  la  Banuiere 
de  France,  laquelle  ils  porteront  comme  leur  sauve-garde,  et  de  cette 
fa^on  ils  pourront  aller  et  venir  trafiquer  par  les  lieux  de  notre  Empire 
comme  ils  y  sont  venus  d'Ancieunete,  obeissant  aux  Consuls  Fran9ois  qui 
resident  et  demeurent  par  nos  Havres  et  Echelles  5  voulons  et  entendons 
qu'en  usant  ainsi  ils  puissent  trafiquer  avec  leurs  vaisseaux  et  gallions 
sans  etre  inquietes,  et  ce  seulement  taut  que  ledit  Empereur  de  France 
conservera  notre  ami  tie  et  ue  contreviendra  a  celle  qu'il  nous  a  promise. 
VOL.  I.  8  S 
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To  this  Treaty  succeeded  one  in  1673  ;  but  a  later  and 
more  important  Treaty  was  in  1 740.  It  related  to  the  two 
subjects :  1.  The  Holy  places.  2.  The  general  protection 
of  the  Christian  Religion. 

With  respect  to  the  Holy  Places  there  are  various  specific 
provisions  {g). 

With  respect  to  the  general  question  of  the  Christian 
worship  and  religion,  the  provisions  are  as  follow  : 

"  Les  deux  Ordres  de  Religieux Francois  quisont  a  Galata, 
"  savoir  les  Jesuites  et  les  Capucins,  y  ayant  deux  Eglises, 
"  qu'ils  ont  entre  leurs  mains  ob  atitiquo,  resteront  encore 
"  entre  leurs  mains,  et  ils  en  auront  la  possession  et  jouis- 
"  sance :  Et  comme  I'une  de  ces  Eglises  a  ete  brulee,  elle 
*'  sera  rebatie  avec  permission  de  la  justice,  et  elle  restera 
"  comme  par  ci-devant  entre  le  mains  des  Capucins,  sans 
"  qu'ils  puissent  etre  inquietes  a  cet  egard.  On  n'inquietera 
"  pas  non  plus  les  Eglises  que  la  Nation  Franr^oise  a  a 
"  Smyrne,  a  Syde,  a  Alexandrie,  et  dans  les  autres  a 
"  Echelles  ;  et  Ton  n'exigera  d'eux  aucun  argent  sous  ce 
"  pretexte  "  {h). 

"  On  n'inquietera  pas  les  Franpois  quand  dans  les  bornes 
'*  de  leur  Etat ;  ils  liront  I'Evangile  dans  leur  Hopital  de 
"Galata"(0. 

Voulons  et  commaudons  aussi  que  les  sujets  diidit  Empereur  de  France, 
et  ceux  des  Princes  ses  amis,  Allies,  et  Confoederes,  puissent  sous  son  aveu 
et  protection  venir  librement  visiter  les  Saints  Lieux  de  Jerusalem,  sans 
qu'il  leur  soit  fait  ou  donne  aucun  empechement.  De  plus  pour  I'honneur 
et  amiti6  d'icelui  Empereur  nous  voulons  que  les  Religieux  qui  demeurent 
en  Jerusalem  et  servent  TEglise  de  Coumame  (c'est-a-dire  le  saint  sepulcre 
de  Notre  Seigneur  Jesus-Christ)  y  puissent  demeurer,  aller  et  venir 
seurement  et  sans  aucun  trouble  et  detourbier,  et  y  soient  bien  re9us, 
proteges,  aides  et  secourus  en  la  consideration  susdite." — Traite  entre 
Henri  IV.,  Roy  de  France,  et  le  Sultan  Achmet,  de  I'an  1604,  Schmauss, 
t.  I  p.  430. 

(g)  Capitulations  ou  Traites  anciens  et  nouveaux,  entre  la  Cour  de 
France  et  la  Porte  ottomane,  renouveles  et  augmentes  I'an  de  J.-O. 
1740,  et  de  TEgire  1153,  art,  i.  xxxii.  xxxiii.  xxxiv.  Ixxxii. —  Wenck. 
Cod.  Jur.  Gent.  t.  i.  p.  538. 

(h)    Wenck.  Cod.  Jur.  Gent.  t.  i.  p.  555 :  Capitulations,  &c.,  Art.  xxxv. 

(i)  lb.  Art.  xxxvi.  p.  556. 
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An  unquestionable  authority  upon  the  nature  and  charac- 
ter of  the  French  Protectorate  in  the  East,  appears  to  be 
furnished  by  the  Diplomatic  Memoirs  of  Monsieur  de  Saint- 
Priest.  He  was  ambassador  from  the  Court  of  France  at 
Constantinople  from  1768  to  1785;  he  describes  the  Protec- 
torate exercised  by  the  monarchs  of  France  over  the  Roman 
Catholics  of  the  Levant  in  these  words  : — 

"  On  a  decore  le  zele  de  nos  Rois  de  I'expression  de  pro- 
"  tection  de  la  Religion  Catholique  en  Levant ;  mais  elle  est 
"  illusoire,  et  sert  a  egarer  ceux  qui  n'approfondissent  pas  la 
"  chose.  Jamais  les  Sultans  n'ont  eu  seulement  I'idee  que 
"  les  Monarques  Frant^ois  se  crussent  autorises  a  s'immiscer 
"  de  la  Religion  des  sujets  de  la  Porte. — II  n'y  a  point  de 
"  Prince,  dit  fort  sagement  un  de  nos  predecesseurs,  M.  le 
"  Marquis  de  Bonnat,  dans  un  Memoire  sur  cette  matiere, 
*'  quel  que  etroite  union  qu'il  ait  avec  un  autre  Souverain, 
''  qui  lui  permette  de  se  meler  de  la  Religion  de  ses  sujets. 
"  Les  Turcs  sont  aussi  delicats  que  d'autres  la-dessus. 

"  II  est  aise  de  comprendre  que  la  France  n'ayant  jamais 
"  traite  avec  la  Porte  qu'a  titre  d'amitie,  n'a  pu  lui  imposer 
"  des  obligations  odieuses  de  leur  nature.  Aussi  le  premier 
'*  point  de  mes  instructions  me  prescrivoit  d'eviter  tout  ce 
"  qui  pourroit  causer  de  I'ombrage  a  la  Porte  en  donnant 
'*  trop  d'extension  aux  capitulations  en  matiere  de  la 
''  Religion  "  (j). 

The  true  doctrine  of  International  Law  upon  this  subject 
could  not  be  more  fairly  or  more  correctly  expressed  than  in 
the  important  citation  which  has  just  been  made.  And  it 
must  be  remembered,  that  no  single  Treaty  can  be  pointed 
out  between  the  Porte  and  France,  any  more  than  between 
the  Porte  and  Russia,  in  which  that  doctrine  has  ever  been, 
in  the  slightest  degree,  violated. 

The  Russian  Protectorate  of  the  Greek  Church,  which  has 

{j)  Moniteur,  June  3,  ]853. — UTJnimrs,  June  4,  1853.  It  is  also 
referred  to  by  M.  Drouyn  de  Lhuys  in  his  second  circular. 

Vide  sujjva,  papers  referred  to,  note  (w),  p.  619. 

France  has  subsequently  explained  with  distinctness  that  she  only 
claims  a  protectorate  over  French  Roman  Catholic  subjects. 
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been  claimed,  must  be  of  comparatively  recent  date.  It  was 
not  till  about  the  year  1677  that  the  Russians  and  the  Turks 
were  brought  into  actual  contact  with  each  other.  In  1854 
Count  Nesselrode  referred  to  the  Treaty  of  Kaynardgi 
(1774)  as  containing  the  record  of  the  Right  of  Intervention 
now  claimed  by  Russia,  and  also  to  the  Treaty  of  Adrianople 
(1829)  as  confirmatory  of  the  stipulations.  Here,  then,  we 
have  tangible,  accessible  references,  and  not  shadowy  allu- 
sions to  undefined,  unrecorded  concessions.  The  earlier 
Treaty  of  Belgrade  (1739)  might  have  also  been  referred  to. 
It  is  of  great  importance  to  study  the  ipsissima  verba  of  these 
Treaties,  and  see  whether  their  letter  or  their  spirit  sustained 
the  Russian  demand. 

The  eleventh  article  of  the  Treaty  of  Belgrade,  concluded 
between  the  Empress  Anne  of  Russia  and  the  Sultan  Mah- 
mud  (/v),  relates  to  the  free  access  of  Russia  to  the  Holy 
Places.  Austria  concluded  at  Belgrade,  at  the  same  time, 
a  Treaty  containing  similar  provisions. 

The  Treaty  of  Kaynardgi  (or  Koutchouk-Kainardji),  to 
which  the  Emperor  of  Russia  has  especially  referred  as  the 
foundation  of  his  claim,  was  concluded  in  the  year  1774, 
between  Russia  and  the  Porte.  The  articles  of  it  which  refer 
to  the  present  subject  are  here  given  at  length. 

Art.  VII.  (Z)  Art.  VII. 

'' La  Fulgida  Porta  promette  una  "La  Sublime   Porte   promet  de 

ferma     protezione     alia     religione  proteger   constammeut    la   religion 

Oliristiana,  e  alle  chiese  di  quella ;  chretienne  et  ses  eglises ;    et  aussi 

permette  ancora   a'    INIinistri    dell'  elle  permet  aux    Ministres   de  la 

{k)  Acta  Pads  Belgradi  inter  Annam  Hussies  Itnjjerati'icem  et  Sultanum 
Ottom.  Mahmud.  Traduction  du  Traite  de  Paix  de  Belgrade  entre  la 
Russie  et  la  Porte,  Art.  xi. 

{I)  Articoli  della  perpetua  Pace  tra  I'lmpero  di  tutte  le  Russie  e  la 
Porta  Ottomanna,  conchiusa  nel  campo  presso  la  citta  di  Ohiusciuc 
Cainargi,  distante  4  leghe  della  citta  di  Silistria.  Traite  de  Paix  per- 
petuelle  et  d  amitie  entre  I'Empire  de  Russie  et  la  Porte  ottomane, 
conclu  le  10  juillet  dans  la  tente  du  Oommandant-en-cbef  le  Feld- 
mar^clial  comte  de  Roumanzow,  pres  du  village  de  Kutschouc  Kaynardgi, 
sur  la  rive  droite  du  Danube. — Martens,  Pec.  de  Tr.  t.  ii.  (1771-1779), 
pp.  286-7.  See  Debate  in  House  of  Commons  and  Mr.  Gladstone's 
Speech,  reported,  March  24  and  March  28,  1877. 
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Imperial  Corte  di  Russia  di  fare 
iu  ogni  occorrenza  varie  rappresen- 
tanze  alia  Porta  a  favore  della 
sotto  mentovata  eretta  chiesa  in 
Ooustantinopoli,  acceimata  nell' 
Art.  XIV,  non  meno  che  di  qiiei 
che  la  servono,  e  promette  ricevere 
qiieste  rimostranze  con  attenzione, 
come  fatte  da  persona  cousiderata 
d'una  viciua  e  sinceramente  arnica 
Potenza." 

Aet.  XIV. 
"  L'altissima  Corte  di  Russia 
potra.  a  norma  delle  altre  Potenze, 
a  riserva  della  chiesa  domestica, 
edificarne  una  nella  parte  di  Galata 
uella  strada  detta  Bey-Uglii,  la 
qual  chiesa  sara  pubblica,  chiamata 
Russo-Greca,  e  questa  sempre  si 
manterra  sotto  la  protezione  del 
Ministro  di  questo  Impero,  e  an- 
dera  illesa  da  ogni  molestia  ed 
oltraggio." 

Art.  VIII. 
*^  Si  permettera  liberamente  a' 
sudditi  deir  Impero  Russo,  tauto 
ecclesiastici  quauto  secolari,  il  vi- 
sitare  la  S.  Oitta  di  Gerusalemme, 
ed  altri  luoghi  degni  di  esser  visi- 
tati,  e  non  si  dimandera  mai  da 
tali  viandanti  e  viaggiatori,  ne  in 
Gerusalemme,  ne  in  altri  luoghi,  ne 
anche  nelle  vie  da  chicchesia,  nes- 
sun  caraccio,  taglia,  o  trihuto,-  o 
qualche  altra  lassa.  Ma  oltre  a 
cio  saranno  muuiti  co'  convenieuti 
passaporti,  o  firmani,  i  quali  si 
danno  ai  sudditi  delle  altre  Potenze. 
E  nel  tempo  ch'  essi  saranno  nell' 
Impero  Ottomanno,  non  si  fara  loro 
nessun  torto,  ne  alcun  oltraggio, 
ma  saranno  difesi  con  tutto  il  rigore 
delle  leggi." 


Cour  Imperiale  de  Russie  de  faire 
dans  toutes  les  occasions  des  repre- 
sentations, tant  en  faveur  de  la 
nouvelle  eglise  a  Constantinople 
dout  il  sera  mention  a  lArticle 
XIV,  que  pour  ceux  qui  la  des- 
servent,  promettant  de  les  prendre 
en  consideration,  comme  faites  par 
une  personne  de  confiance  d'une 
Puissance  voisine  et  sincerement 
amie"  {iii). 

Aet.  XIV. 
'^  A  Vexemple  des  aiitres  Puis- 
sances, on  permet  a  la  haute  Cour 
de  Russie,  outre  la  chapelle  batie 
dans  la  maison  du  Ministre,  de  con- 
struire  dans  un  quartier  de  Galata, 
dans  la  rue  nommee  Bey-Oglu,  une 
eglise  publique  du  rit  grec,  laquelle 
sera  toujours  sous  la  protection 
des  Ministres  de  cet  Empire  et 
a  I'abri  de  toute  gene  et  de  toute 
avanie"  (n). 

Aet.  VIII. 

"  II  sera  libre  et  permis  aux 
sujets  de  I'Empire  de  Russie,  tant 
seculiers  qu'ecclesiastiques,  de  vi- 
siter la  sainte  ville  de  Jerusalem 
et  autres  lieux  digues  d'attention. 
II  ne  sera  exige  de  ces  pelerius  et 
voyageurs  par  qui  que  ce  puisse 
etre,  ni  a  Jerusalem,  ni  ailleurs,  ni 
sur  la  route,  aucun  charatsch,  con- 
tribution, droit  ou  autre  imposition*, 
mais  ils  seront  munis  de  passeports 
et  firmans,  tels  qu'on  en  donne  aux 
sujets  des  autres  Puissances  amies. 
Pendant  leur  sejour  dans  I'Empire 
ottoman,  il  ne  leur  sera  fait  le 
moindre  tort  ni  offense,  mais  au 
contraire  ils  seront  sous  la  protec- 
tion la  plus  rigide  des  loix." 


{m)  Martens,  lice,  de  Tr.  t,  ii.  (1771-1770),  pp.  29G-7. 
{n)  lb.  pp.  300,301. 
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In  1854  the  Treaty  of  Adrianople  (1829)  was  referred  to 
by  Russia  as  confirming  the  rights  conceded  by  this  Treaty 
of  Kaynardgi. 

That  Treaty  contains  no  new  provision  whatever  on  the 
subject  of  religion.  There  are  special  provisions  relating  to 
Moldavia  and  Wallachia,  both  in  the  body  of  the  Treaty  and 
in  an  annexed  Treaty ;  but  the  only  religious  stipulation  is 
for  the  free  enjoyment  and  exercise  of  their  religion  (^). 

The  substance  of  the  provisions  of  the  Treaties  just  cited 
appears  to  be — 

1 .  That  Pilgrims,  Ecclesiastics,  and  Travellers  may  visit, 
safely  and  untaxed,  Jerusalem  and  the  Holy  Places. 

2.  That  certain  new  Chapels  may  be  built  in  a  particular 
quarter  of  Constantinople — a  rexemj)Je  des  autres  Puissances 
— besides  the  Ambassadorial  Chapel,  then  existing  :  there 
is  similar  provision  in  the  French  Treaty  of  1740. 

3.  That  the  Sublime  Porte,  7iot  the  Emperor  of  Russia, 
shall  continue  to  protect  the  "  Christian  Religion :  " — the 
interference  of  the  Emperor  being,  in  the  same  clause,  impli- 
citly limited  to  the  making  representations  in  favour  of  a 
particular  church  and  its  clergy,  to  which  the  Porte,  on  the 
ground  of  friendship  alone,  engages  to  listen. 

CCCCXIV.  Not  only  the  language  of  the  Treaties  which 
have  been  concluded  on  this  subject  between  Russia  and  the 
Porte,  must  be  considered — but  also  the  absence  both  of 
such  Treaties  themselves,  and  the  absence  of  such  provisions 
in  Treaties,  when  the  circumstances  might  well  seem  to  call 
for  them.  In  other  words,  the  demand  of  Russia  must  be 
negatively,  as  well  as  affirmatively,  examined.  Let  the  cases 
of  Servia  and  of  Greece  be  considered. 

The  Christian  Servians,  who  had  made  common  cause 
with  Russia  in  her  wars  with  the  Porte,  and  had  been  in- 
cluded in  the  Treaty  of  Bucharest  in  1812,  applied  in  vain, 
though  after  sufferino;  atrocious  cruelties,  to  the  Congress  of 


(o)  Art.  V. — "Elles  joiiiroiit  du  libre  exercice  de  leiir  culte/'  &c. 
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Vienna,  even  to  mediate  on  their  behalf,  and  yet  in  that 
Congress  Russia  was  pre-eminently  powerful. 

The  Intervention  of  the  great  Christian  Powers,  among 
whom  was  Russia,  for  the  pacification  of  Greece  (1826), 
was  placed,  as  we  have  seen  (/>),  with  careful  precision  upon 
the  necessity  of  putting  an  end  to  a  contest  which  injured 
the  commerce  and  disturbed  the  repose  of  Europe,  and  upon 
the  request  of  the  Greeks  for  the  mediation  of  the  European 
Powers.  In  that  Treaty,  no  allusion  to  the  Russian  Pro- 
tectorate of  the  Greek  Church  is  to  be  found. 

If  these  premises  be  correct,  the  conclusion  seems  inevi- 
table ;  but  it  must  be  left  to  the  impartial  jurist  or  historian 
to  decide  whether  the  evidence,  both  negative  and  affirmative, 
was  favourable  to  or  conclusive  against  the  demand  of  Russia; 
whether  it  had  a  foundation  in  precedent,  or  whether  it  was 
altogether  new ;  whether,  in  fact,  it  was  not  a  pretext  for  an 
invasion  of  the  Turkish  dominions  with  the  intention  of  acquir- 
ing a  portion  of  them,  if  not  Constantinople  itself.  We  have 
seen  ihe  grounds  upon  which  the  European  allies  of  Turkey 
founded  their  right  of  intervention  on  her  behalf.  We  must 
pass  over  the  history  of  what  is  popularly  called  the  Crimean 
War  which  ensued ;  and,  confining  ourselves  to  the  question 
of  intervention  on  behalf  of  subjects  of  a  foreign  Power,  co- 
religionists of  the  intervening  Power,  we  have  to  notice 
next  in  order  the  Memorandum  (December  28,  1854)  com- 
municated by  the  Plenipotentiaries  of  Austria,  France,  and 
England  to  Prince  Gortschakoff,  the  Russian  Minister. 
The  fourth  article  referred  to  these  former  Treaties  be- 
tween Russia  and  the  Porte,  and  especially  to  the  Treaty 
of  Koutchouk-Kainardji,  "  the  erroneous  interpretation  of 
"  which  had  been  the  principal  cause  of  the  existing  war ;  " 
and  pointed  out  that  Russia,  in  renouncing  "  the  pretension 
"  of  covering  by  her  official  Protectorate  the  Christian 
"  subjects  of  the  Porte,"  would  also  renounce  any  privileges 
arising  from  these  Treaties  {q). 

{l-))    Vide  ante,  pp.  115  and  571. 
Iq)  Be  Martens,  t.  xliv.  p.  632. 
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In  the  Conference  of  Vienna  (r),  March  15,  1855,  between 
the  same  Powers  and  Russia  and  Turkey,  the  first  Protocol 
recited  this  fourth  article  as  one  of  the  four  bases  of  the 
Conference.     At  the  subsequent  Congress  of  Paris  (April 
16,    1856),    between    the    same    Powers,   Aali   Pacha,   the 
representative  of  the  Porte,  stated  "that  a  new  Hati- Sheriff 
"  had  renewed  the  religious  privileges  granted  to  the  non- 
"  Mussulman  subjects  of  the  Porte,  had    prescribed    new 
'^  reforms,  that  this  Act  had  been  published,  and  that  the 
"  Sublime  Porte,  in   proposing   to  communicate  it   to   the 
"  Powers  by  means  of  an  official  note,  would  in  that  matter 
"  have   complied   with   the  requirements  in  regard   to   the 
"fourth  point "  (5).      The  ninth   article  of  the   Treaty   of 
Paris,  March  30,  1856,  between  the  same  Powers,  was  as 
follows :  "  His  Imperial  Majesty  the  Sultan,  having,  in  his 
"  constant  solicitude  for  the  welfare  of  his  subjects,  issued  a 
"  firman  which,  while  ameliorating  their  condition  without 
"  distinction  of  religion   or  of  race,  records   his    generous 
"  intentions  towards  the  Christian  population  of  his  Empire, 
"  and  wishing  to  give  a  further  proof  of  his  sentiments  in 
"  that   respect,   has  resolved  to  communicate  to   the   con- 
'*  tracting  parties  the  said  firman  emanating  spontaneously 
"  from  his  sovereign  will.      The  contracting  Powers  recog- 
"  nize  the  higli  value  of  this  communication.     It  is  clearly 
"  understood  that  it  cannot  in   any  case  give  to  the  said 
"  Powers  the  right   to  interfere,  either  collectively  or  sepa- 
"  rately,  in   the  relations  of  his   Majesty  the   Sultan  with 
"  his    subjects,  nor   in    the   internal    administration    of  his 
"  Empire  "  (0- 

CCCCXIVa.  The  war,  closed  by  the  Treaty  of  Berlin, 
was  waged  by  Russia  avowedly  for  the  protection  of  the 

(r)  Be  Martens,  t.  xliv.  p.  635. 

(s)  Protocols  of  Conferences  held  at  Paris  relative  to  tlie  general 
Treaty  of  Peace,  presented  to  Parliament,  1856. — Ann.  Reg.  1856,  p.  311. 

Be  Martens,  t.  xliv.  p.  707.  The  firman  referred  to  will  be  found 
(dated  Feb.  18,  1856),  lb.  p.  508,  and  Ann.  Reg.  1856,  p.  337. 

(/)    Treaty  of  Paris,  March  30,  1856. 
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Christian,  especially  the  Greek  Christian  subjects,  of  the 
Porte.  The  duty  of  protecting  her  co-religionists  was  her 
justification  for  active  Intervention.  The  other  European 
States  confined  themselves  to  a  kind  of  passive  Interven- 
tion ;  but  in  both  cases  an  Intervention  was  resorted  to, 
which  would  not  have  been  resorted  to  in  the  case  of  any 
Christian  State  and  its  subjects. 

Early  in  1877  the  plenary  Conference,  before  referred 
to,  of  the  great  European  Powers,  at  Constantinople,  had 
failed  to  obtain  from  Turkey  adequate  guarantees  for  the 
better  government  of  her  Christian  subjects.  In  the  Eng- 
lish Parliament  the  refusal  of  the  Porte  was  pronounced  (zz) 
to  be  "  a  mystery  "  and  *'  an  infatuation."  The  Conference 
broke  up.  Russia  soon  afterwards  issued  a  circular  note  in 
which  she  said  that  "  any  thought  of  harbouring  exclusive 
"  or  personal  ideas  was  repudiated  by  all  the  Cabinets,  and 
"  the  difficulty  was  thus  reduced  to  bringing  the  Turkish 
"  Government  to  rule  the  Christian  subjects  of  the  Sultan 
"  in  a  just  and  humane  manner  "  (.r). 

On  November  13, 1876,  the  Emperor  Alexander,  address- 
ing a  body  of  nobles  and  others  at  Moscow,  said,  ''  I  know 
"  that  all  Russia  most  warmly  sympathizes  with  me  in  the 
"  suiferings  of  our  brethren  and  co-religionists." 

On  March  31,  1877,  the  Great  Powers  put  forth  a  Pro- 
tocol, speaking  of  maintaining  "  the  agreement  so  happily 
"  established  between  them,"  and  of  "jointly  affirming 
"  afresh  the  common  interest  which  they  take  in  the  im- 
"  provement  of  the  condition  of  the  Christian  population  of 
"  Turkey  "(y). 

In  the  same  sense,  though  Russia  now  speaks  more  em- 
phatically on  behalf  of  the  Greek  Church,  is  the  following 
extract  from  a  Protocol  (No.  3.)  preceding  the  Treaty  of 
Berlin:  — 

"Prince  Gortchacow  observes  that  he  is  conforming  him- 

(m)  By  Lord  Salisbury. 
(a-)  Ann.  Reg.  1877,  p.  179. 
iy)  lb.  p.  181. 
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'*'  self  to  the  desire  of  the   Congress  in   bringing   written 
"  observations,  and  he  reads  the  following  document : — 

"  The  Marquis  of  Salisbury  has  presented  an  elaborate 
"  proposal,  having  for  its  object  the  admission  of  Greece  to 
"  take  part  in  the  Congress,  or  at  least  to  be  present  at  the 
"  sittings,  at  which  questions  connected  with  the  interests  of 
"  the  Greek  race  shall  be  discussed. 

"  The  Plenipotentiaries  of  Kussia,  on  their  side,  think  it 
"  right  to  set  forth,  in  a  similar  declaration,  the  views  of 
"  their  Government  on  this  subject : 

"  1st.  Russia  has  always  had  in  view  in  Turkey  the  in- 
"  terests  of  the  Christians  without  regard  to  race.  Her 
"  whole  history  has  sufficiently  proved  this.  With  the 
"  Hellenic  race  she  has  a  powerful  bond  of  union,  that  of 
"  having  received  from  the  Eastern  Church  the  religion  of 
"  Christ.  If,  in  the  present  war,  Kussia  has  been  forced  to 
"  take  up  more  especially  the  defence  of  the  Bulgarians, 
"  this  is  due  to  the  fact  that  Bulgaria  has,  owing  to  circum- 
"  stances,  been  the  principal  cause  and  the  scene  of  the  war. 
"  But  Kussia  has  always  contemplated  extending,  as  far  as 
"  possible,  to  the  Greek  provinces,  the  advantages  which  she 
"  might  succeed  in  winning  for  Bulgaria.  She  is  gratified 
^'  to  see,  by  the  proposals  of  the  Plenipotentiaries  of  Great 
"  Britain  and  of  France,  that  Europe  shares  these  views, 
"  and  she  congratulates  herself  upon  the  solicitude  which 
*'  the  Powers  evince  in  favour  of  the  populations  of  the 
"  Greek  race,  and  the  more  so  as  she  is  convinced  that  this 
"  solicitude  will  equally  extend  to  the  populations  of  the 
"  Bulgarian  race.  The  Imperial  Government  of  Russia  will 
"  consequently  willingly  adhere  to  any  proposition  -which 
"  may  be  laid  before  the  Congress  in  favour  of  Epirus,  of 
'*  Thessal}^,  and  of  Crete,  whatever  may  be  the  extent  which 
"  the  Powers  may  desire  to  give  to  the  advantages  which 
"  may  be  reserved  for  them. 

"  2nd.   The    Imperial  Government    of  Russia   does   not 
"  recognize   any  well-founded  reason  for  the  antagonism  of 


INTERVENTION    ON    RELIGIOUS    GROUNDS.  635 

"  races  which  has  been  pointed  out,  and  which  cannot  have 
*^  its  origin  in  religious  differences.  All  the  nationalities 
*'  belonging  to  the  Eastern  Church  have  successively  claimed 
"  the  right  of  having  their  autocephalous  Church,  that  is  to 
"  say,  their  independent  ecclesiastical  hierarchy,  and  their 
"  national  tongue  for  public  worship  and  schools.  Such 
"  has  been  the  case  in  Russia,  Roumania,  Servia,  and  even 
"  in  the  Kingdom  of  Greece.  There  is  no  sign  that  this 
"  has  led  either  to  the  rupture  of  the  bonds  which  unite 
"  these  independent  Churches  with  the  Oecumenical  Patri- 
"  archate  of  Constantinople,  or  to  any  antagonism  whatso- 
"  ever  between  the  races.  The  Bulgarians  do  not  ask  more 
"  than  this,  and  their  rights  to  it  are  absolutely  the  same. 
"  The  cause  of  the  differences  of  opinion  and  of  the  casual 
"  disputes  which  have  occurred  is,  therefore,  to  be  sought  in 
"  certain  private  influences  and  intrigues,  which  would 
"  appear  to  be  neither  consonant  with  the  real  interests  of 
"  the  races,  the  tranquillity  of  the  East,  nor  the  peace  of 
"  Europe,  and  which,  therefore,  ought  not  to  be  encou- 
"  raged  "  (z). 

CCCCXIYb.  This  claim  to  intervene  in  the  dominions 
of  the  Sultan  for  the  protection  of  his  Christian  subjects 
does  in  fact  demonstrate  that  no  plausible  phrase,  no  verbal 
recognition  of  the  Porte  as  a  member  of  the  European 
system,  with  the  privileges  and  duties  of  an  independent 
State,  can  veil  the  fact  that  she  is  by  reason  of  the  re- 
ligious difference  between  the  followers  of  Christ  and  of 
Mahomet,  placed  in  an  anomalous  and  inferior  condition  to 
that  of  other  European  States,  and  subjected  with  respect 
to  this  right  of  Intervention  to  exceptional  rules  of  interna- 
tional treatment. 

CCCCXV.  The  peculiar  International  status  of  the 
Papacy,  which  formerly  combined  the  position  of  a  temporal 

(s)  Correspondence  relating  to  Berlin  Treaty,  June  19,  1878.— P^;:>ers 
befo?'e  Pari.  p.  34. 


636  INTEKNATIOXAL    LAAV. 

Sovereign  with  that  of  a  spiritual  Patriarch  of  the  Western 
Church,  has  been  advertod  to,  and  is  largely  discussed  in 
the  second  volume  of  these  Commentaries. 

The  Intervention  of  Foreign  States  in  the  Papal  dominions 
has  generally  been  founded  on  the  application  or  permission 
of  the  Pope — a  remark  which  seems  to  take  this  occurrence 
out  of  the  question  noAv  under  discussion — namely,  the 
Intervention  of  Foreign  Powers  to  protect  co-religionists, 
the  subjects  of  another  State,  contrary  to  the  wish,  or  with- 
out the  permission  of  the  Government  of  that  State.  But 
it  must  be  observed  that  the  grounds  upon  which  France 
has  defended  the  occupation  («),  by  her  soldiers,  of  the 
Pontifical  States,  would  go  far  to  warrant  Russia  in  pro- 
tecting, by  an  armed  force  in  the  dominions  of  the  Porte, 
the  Patriarch  of  Constantinople. 

In  November  1866,  Baron  Ricasoli  issued  a  circular  to 
the  Italian  prefects,  in  which  he  said : — "  The  Roman  ques- 
"  tion  still  remains  to  be  solved ;  but  after  the  fulfilment  of 
"  the  September  Convention,  that  question  cannot,  and 
"  must  not,  be  the  motive  for  agitation.  The  sovereignty 
"  of  the  Pope  is  placed,  by  the  September  Convention,  in 
"  the  position  of  all  other  sovereignties  (b).  Italy  has 
"  promised  France  and  Europe  to  remain  neutral  between 
"  the  Pope  and  the  Romans,  and  to  allow  this  last  experi- 
^'  ment  to  be  tried  of  the  vitality  of  an  ecclesiastical  princi- 
"  pality  without  parallel  in  the  civilized  world.  Italy 
"  must  keep  her  promise,  and  await  the  certain  triumph 
"  of  her  rights  through  the  efficacy  of  the  princijole  of 
"  nationality  "  (c). 

The  events  which  have  since  happened  at  Rome  are  the 
natural  fruit  of  this  policy. 

CCCCXYa.  I  cannot  better  conclude  these  observations 

(a)  Emperor  Napoleon's  Speech  to  the  Chambers,  March  1^  1860. — 
Ann.  Reg.  p.  215. 

(6)  Ann.  Reg.  1864,  p.  242. 
(c)  Ann.  Reg.  1866,  p.  2Q'2. 
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upon  the  general  subject  of  Intervention  than  by  referring 
to  the  opinion  of  Sir  James  Mackintosh,  alike  admirable 
for  its  wisdom  and  the  eloquence  in  which  it  is  clothed. 

"  It  is  not  true,"  he  says,  "  that  every  war  which  is  dis- 
"  interested  and  generous,  which  is  waged  against  perse- 
*'  cution  or  tyranny,  is  therefore  forbidden  by  International 
''  Law.  Though  it  is  dangerous  to  allow  too  much  latitude 
"  where  virtuous  motives  may  be  used  as  pretexts,  yet  it  is 
"  also  certain  that  every  nation  which  supinely  contemplates 
"  flagrant  wrong  weakens  its  own  spirit,  as  well  as  lessens 
"  its  own  reputation.  A  just  and  brave  people  may  be 
"  wrongfully  deprived  of  the  confidence  and  esteem  of  other 
"  nations,  but  not  of  the  eflticacy  of  remembrances,  assuring 
"  the  world  that  they  who  have  already  fought  for  justice 
"  in  the  cause  of  others,  may  contend  more  for  right  than 
"  interest  in  their  own.  If  it  is  good  for  an  individual  to 
"  to  be  disinterested,  to  help  the  miserable,  to  defend  the 
'^  oppressed,  these  virtues  must  equally  contribute  to  the 
'*  well-being,  honour,  and  safety  of  communities. 

"  The  European  law  of  nations  is  w^eli  adapted  to  a  body 
"  of  States  of  the  same  general  character,  and  professing 
"  reverence  for  like  principles  of  justice.  In  the  ordinary 
^'  wars  of  such  States,  its  rules  are  of  sacred  authority.  In 
"  relations,  however,  with  communities  of  a  different  charac- 
"  ter,  and  on  occasions  too  new  and  important  to  be  embraced 
"  by  precedent,  while  its  principles  retain  their  inviolability, 
"  its  rules  must  sometimes  yield. 

"  It  seems  morally  evident  that,  w^hatever  a  nation  may 
"  lawfully  defend  for  itself,  it  may  also  defend  for  another, 
*^  if  called  upon  to  interpose.  It  is  true  that  ambition  often 
"  converts  these  principles  into  pretexts ;  but  ambition  deals 
"  in  the  same  manner  with  all  the  purest  motives  of  human 
"  conduct.  Our  blame  is  not  in  such  cases  to  be  lessened ; 
"  but  it  is  to  be  applied,  not  to  the  principle  avowed,  but 
"  to  the  hypocrisy  and  fraud  practised  under  colour  of  it. 
"  Much    doubt    has    !:een  thrown   on    these    questions    by 
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"  the  general  condemnation  of  religious  wars.  This  phrase 
"  is  equivocal.  Wars  to  impose  religion  by  force  are 
"  the  most  execrable  violation  of  the  rights  of  mankind ; 
"  wars  to  defend  it  are  the  most  sacred  exercise  of  these 
"  rights  "  {d). 

{d)  Mackintosh's  History  of  England,  c.  iv.  p.  127. 
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APPENDIX  I.     Page  14. 

SOURCES    OF    INTERNATIONAL    LAW. 

{Extract  from    Suarez,    De   Legihus   ct    Deo    Legislator e,   lib.   ii. 
c.  xxix.  II.  9.) 

Having  distinguished  jus  gentium  from  jus  naturce,  he  proceeds  to 
say  of  the  former  :  "  Ratio  hujus  juris  est,  quia  humanum  genus, 
"  quamvis  in  varios  populos  et  regna  divisum,  semper  habeat  ali- 
"  quam  unitatem,  non  solum  specificam,  sed  etiam  quasi  politicam 
"  et  moralem,  quam  indicat  naturale  pra?ceptum  mutui  amoris  et 
"  misericordiae,  quod  ad  omnes  extenditur,  etiam  extraneos  et  cujus- 
"  cunque  nationis.  Quapropter  licet  unaquaeque  civitas  perfecta, 
"  respublica  aut  regnum  sit  in  se  communitas  perfecta,  et  suis  mem- 
"  bris  constans ;  nihilo  minus  qu^elibet  illarum  est  etiam  membrum 
''  aliquo  modo  hujus  universi,  prout  genus  humanum  spectat.  Nun- 
"  quam  enim  illee  communitates  adeo  sunt  sibi  sufficientes  sigillatim, 
*'  quin  indigeant  aliquo  mutuo  juvamine  et  societate  ac  communica- 
"  tione,  interdum  ad  melius  esse  majoremque  utilitatem,  interdum 
''  vero  et  ob  moralem  necessitatem.  Hac  ergo  ratione  indigent 
''  aliquo  jure,  quo  dirigantur  et  recte  ordinentur  in  hoc  gen  ere  com- 
"  municationis  et  societatis.  Et  quamvis  magna  ex  parte  hoc  fiat 
"  per  rationem  naturalem,  non  tamen  suifficienter  et  immediate 
"  quoad  omnia ;  ideoque  specialia  jura  potuerunt  usu  earundem 
"  gentium  introduci." 

(Extract  from  the  Traite  des  Lois  by  Domat,  chap.  xi.  s.  39.) 

"  Comme  tout  le  genre  humain  compose  tine  societe  universelle, 
"  divisee  en  diverses  nations,  qui  ont  leurs  gouvernemens  s^parez, 
'*  et  que  les  nations  ont  entr'elles  de  differentes  communications,  il  a 
'*  ete  necessaire  qu'il  y  elat  des  loix  qui  reglassent  I'ordre  de  ces 
''  communications,  et  pour  les  princes  entr'eux  et  pour  leurs  sujets, 
"  ce  qui  renferme   Fusage  des  ambassades,    des   negociations,    des 

T  T  2 


J 


644  APPENDIX    I. 

"  Traites  de  Paix,  et  toiites  les  manieres  dont  les  princes  et  leurs 
"  sujets  entretieDnent  les  commerces  et  les  autres  liaisons  avec  leurs 
'*  voisins.  Et  dans  les  guerres  meme  il  y  a  des  loix  qui  reglent  les 
"  manieres  de  declarer  la  guerre,  qui  moderent  les  actes  d'hostilite, 
''  qui  maintiennent  I'usage  des  mediations,  des  troves,  des  suspen- 
"  sions  d'armes,  des  compositions,  de  la  siarete  desotages,  et  d'autres 
*'  semblables. 

"  Toutes  ces  choses  n'ont  pu  etre  reglees  que  par  quelques  loix; 
'*  et  comme  les  nations  n'ont  aucune  autorite  pour  s'en  imposer  les 
"  unes  aux  autres,  il  y  a  deux  sortes  de  loix,  qui  leur  servent  de 
"  regies.  L'une  des  loix  naturellesde  I'humanite,  de  I'hospitalite,  de 
"  la  fidelite,  et  toutes  celles  qui  dependent  de  ces  premieres,  et  qui 
"  reglent  les  manieres  dont  les  peuples  de  difFerentes  nations  doivent 
"  user  entr'eux  en  paix  et  en  guerre.  Et  I'autre  est  celle  des  regle- 
"  mens  dont  les  nations  conviennent  par  des  Traites,  ou  par  des 
*'  usages,  qu'elles  etablissent  et  qu'elles  observent  reciproquement. 
"  Et  les  infractions  de  ces  loix,  de  ces  traites,  et  de  ces  usages  sont 
"  reprimees  par  des  guerres  ouvertes,  et  par  des  represailles,  et  par 
"  d'autres  voyes  proportionnees  aux  ruptures  et  aux  entreprises. 

"  Ce  sont  ces  loix  communes  entre  les  natioiis  qu'on  pent  appeler 
*'  et  que  nous  appelons  communement  le  droit  des  gens  ;  quoique  ce 
"  mot  soit  pris  en  un  autre  sens  dans  le  droit  romain,  ou  Ton  com- 
*'  prend  sous  le  droit  des  gens  les  contratsmeme ;  comme  les  ventes, 
"  les  louages,  la  societe,  le  depot,  et  autres,  par  cette  raison  qu'ils 
"  sont  en  usage  dans  toutes  les  nations." 

(^Extract  from  Merlin,  Repertoire  de  Jurispnidence,  vol.  v.  p.  291.) 

*'  Le  droit  p7^imitif  des  gens  est  aussi  ancien  que  les  hommes,  et  il 
"  est  par  essence  aussi  invariable  que  le  droit  naturel ;  les  devoirs 
"  des  enfans  envers  leurs  peres  et  leurs  meres,  I'attachement  des 
"  ci  toy  ens  pour  leur  patrie,  la  bonne  £oi  dans  les  conventions,  n'ont 
"jamais  du  soufFrir  aucun  changement;  et  ces  devoirs,  s'ils  n'ont  pas 
"  ete  toujours  remplis,  ont  toujours  du  I'etre. 

"  Quant  au  droit  des  gens  secondaire^  il  s'est  forme,  comme  on  I'a 
"  d6ja  dit,  par  succession  de  temps.  Ainsi,  les  devoirs  reciproques 
"  des  citoyens  ont  commence  lorsque  les  hommes  ont  b^ti  des  villes 
"  pour  vivre  en  societe  ;  les  devoirs  des  sujets  envers  I'Etat  ontcom- 
"  mence  lorsque  les  hommes  de  chaque  pays,  qui  ne  composaient 
''  entre  eux  qu'une  meme  famille  soumise  au  seul  gouvernement 
"  paternel,  ont  etabli  au-dessus  d'eux  une  puissance  publique  qu'ils 
"  ont  deferee  a  un  ou  a  plusieurs  d'entre  eux. 

'' L'ambition,  I'interet,  et  les  autres  sujets  de  discorde  entre  les 
"  puissances  voisines,  ont  donne  lieu  aux  guerres  et  aux  servitudes 
"  personnelles ;  telles  sont  les  sources  funestes  d'une  partie  de  ce 
"  second  droit  des  gens. 

"  Les  differentes  nations,  quoique  la  plupart  divisees  d'interets, 
"  sont  convenues   entre  elles  tacitement   d'observer,    tant  en   paix 
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"  qu'en  guerre,  certaines  regies  de  bienseance,  d'humanite  et  de 
"  justice,  comme  de  ne  point  attenter  a  la  personne  des  ambassadeurs 
"  ou  autres  personnes  envoyees  pour  faire  des  propositions  de  paix 
"  ou  de  treve ;  de  ne  point  empoisonner  les  fbntaines;  de  respecter 
"  les  temples  ;  d'epargner  les  femmes,  les  vieillards,  et  les  enfans ; 
"  ces  usages  et  plusieurs  autres  semblables,  qui  par  succession  des 
*'  temps  ont  acquis  force  de  loi,  ont  forme  ce  qu'on  appelle  le  droit 
"  des  gens  ou  le  droit  commun  aux  divers  peuples." 

(^Extract  from  Vattel,  Prelim,  s.  6.) 

"  II  faut  done  appliquer  aux  nations  les  regies  du  droit  naturel, 
"  pour  decouvrir  quelles  sont  leurs  obligations,  et  quels  sont  leurs 
"  droits  ;  par  consequent  le  droit  des  gens  n'est  originairement  autre 
"  chose  que  le  droit  de  la  nature  apj) I i que  aux  nations.  Mais  comme 
"  I'application  d'une  regie  ne  peut  etre  juste  et  raisonnable,  si  elle 
"  ne  se  fait  d'une  maniere  convenable  au  sujet,  il  ne  faut  pas  croire 
"  que  le  droit  des  gens  soit  precisement  et  partout  le  meme  que  le 
"  droit  naturel,  aux  sujets  pres,  en  sorte  que  Ton  n'ait  qu'a  substi- 
"  tuer  les  nations  aux  particuliers.  Une  societe  civile,  un  Etat,  est 
"  un  sujet  bien  different  d'un  individu  humain  ;  d'ou  resultent,  en 
"  vertu  des  lois  naturelles  meme,  des  obligations  et  des  droits  bien 
"  differentes  en  beaucoup  de  cas;  la  meme  regie  generale,  appliquee 
"  a  deux  sujets,  ne  pouvant  operer  des  decisions  semblables,  quand 
"  les  sujets  different ;  ou  une  regie  particuliere,  tres-juste  pour  un 
"  sujet,  n'etant  point  applicable  a  un  second  sujet  de  toute  autre 
"  nature.  II  est  done  bien  des  cas,  dans  lesquels  la  loi  naturelle  ne 
"  decide  point  d'Etat  a  Etat,  comme  elle  deciderait  de  particulier  a 
"  particulier.  II  faut  savoir  en  faire  une  application  accommodee 
"aux  sujets;  et  c'est  Fart  de  I'appliquer  ainsi,  avec  une  justesse 
"  fondee  sur  la  droite  raison,  qui  fait  du  droit  des  gens  une  science 
"  particuliere." 


APPENDIX  II.     Page  32. 

INTEHNATIONAL    JURISPRUDENCE    OF    ANCIENT    ROME. 

I.  Grotius  is  literally  inaccurate,  as  Ompteda  remarks,  in  citing 
Cicero  for  a  direct  assertion  that  the  science  of  International  Juris 
prudence  was,  in  the  abstract,  an  excellent  thing.  But  unquestion- 
ably, in  the  passage  upon  which  Grotius  relies  for  this  assertion, 
International  Jurisprudence  is  recognised  as  a  science,  and  ac- 
quaintance with  it  as  the  accomplishment  of  a  statesman.  Cicero  («), 
speaking  of  Pompey,  says  that  he  possessed  "  prsestabilera  scientiam 

(rt)    Orat.  ]J7'o  Lege  Manil, 
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"  in  foederibus,  pactionibiis,  conditionibus  populorum,  regum  ex- 
"  terarum  nationum  in  universo  denique  belli  jure  et  pacis,"  and 
it  would  not  be  easy  to  give  a  juster,  better,  more  complete 
recognition,  or  a  fuller  description  of  the  science  of  which  we  are 
treating.  In  Sallust,  the  expression  jus  gentium  is  certainly  to  be 
found  used  in  the  sense  of  International  Law,  and  also  in  some 
passages  of  Livy.  For  instance,  when  Sallust  tells  us  that  Marius, 
in  putting  to  death  the  Numidians  who  had  surrendered  {in 
deditionem  acceptos)^  acted  contra  jus  belli,  he  speaks  of  it  as  a 
violation  of  a  recognized  rule  of  International  Law,  applicable  now, 
as  then,  to  a  state  of  war.  And  Bocchus  is  made  by  the  same 
author  to  claim  the  part  of  Numidia  conquered  from  Jugurtha  as 
'■'■jure  belli  suam  factam^  Again  Jugurtha  maintains  that  the 
Senate  had  no  right  to  prevent  him  from  attacking  Adherbal,  who 
had  attempted  his  (Jugurtha's)  life.  "  Populum  Romanum  neque 
"  recte,  neque  pro  bono  facturum,  si  ab  jure  gentium  sese  prohi- 
"  buerit"  {h).  In  the  most  barbarous  times,  ambassadors  are  said 
to  be  "jure  gentium  sancti"  (c).  In  both  these  instances  the 
meaning  would  be  correctly  rendered  by  the  words  Law  of  Nations. 
There  is  another  passage  in  the  "  Bellum  Jugurthinum  "  in  which 
the  Law  of  Nations,  with  respect  to  the  privilege  of  the  ambassa- 
dor's suite,  is  clearly  distinguished  from  the  Law  of  Nature  :  "  Fit 
"  reus  magis  ex  aequo  bonoque,  quam  ex  jure  gentium  Boniilcar, 
"  comes  ejus  qui  Komam  fide  publica  venerat."  The  expression  of 
Lucan,  as  to  the  violation  of  the  Laws  of  Em*bassy  by  the  Egyptians 
is  very  strong : 

"  Sed  neque  jus  mundi  valuit,  neque  foedera  sancta 
Gentihus."— Z^■^>.  x.  471-472. 

With  respect  to  the  use  of  this  expression,  jus  gentium,  in  the 
compilations  of  Justinian,  it  appears  generally  to  be  used  to  signify, 
sometimes  what  is  called  in  modern  times  the  Law  of  Nature, 
sometimes  a  positive  Law  universally  instituted  by  all  civilised 
nations.  So,  in  the  Digest  (d),  acceptilatio,  or  the  release  of  a  debt, 
is  said  to  be  juris  gentium  ;  and  in  modern  times  English  Judges 
have  said  that  questions  relating  to  marriage  are  juris  gentium. 

Gaius  and  other  Roman  jurists  made  a  twofold  partition  of  Jus  : 
into  1.  Jus  Gentium  vel  Naturae  ;  2.  Jus  Civile.  Ulpian  and  others 
made  a  threefold  partition :  1.  Jus  Gentium  ;  2.  Jus  Civile  ;  3.  Jus 
Naturale — meaning  by  this  to  include  the  interests  common  both 
to  man  and  beast.  Savigny  rightly  rejects  this  last  partition,  and 
adheres  to  the  first  (e). 

There  are,  however,  passages  in  which  jus  gentium  clearly  does 

(b)  Sail  Bell.  Jugurth.  225. 

(c)  Liv.  xxxix.  25. 
{d)  Lib.  xlvi.  t.  iv. 

(e)  System  des  R.  R.  i.  (Beylage  I.).     See,  too,  Cic.  de  Off.  1.  i.  3-5. 
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mean  International  Law.  Thus  in  the  Digest,  we  read :  "  Si  quis 
"  legatum  hostium  pulsasset,  contra  jus  gentium  id  commissum 
"  esse  existimatur,  quia  sancti  habentur  legati.  Et  ideo,  quum 
"  legati  apud  nos  essent  gentis  alicujus,  quum  bellum  eis  indictum 
*'  sit,  responsum  est,  liberos  eos  man  ere  ;  id  enim  juri  gentium  con- 
"  veniens  esse.  Itaque  eum,  qui  legatum  pulsasset,  Quintus  Mucius 
"  dedi  hostibus,  quorum  erant  legati,  solitus  est  respondere;  queni 
"  hostes  si  non  recepissent,  quaesitum  est,  an  civis  Romanus  ma- 
'' neret,  quibusdam  existimantibus  manere,  aliis  contra,  quia  queni 
"  semel  populus  jussisset  dedi,  ex  civitate  expulisse  videretur,  sicut 
"  faceret,  quum  aqua  et  igne  interdiceret.  In  qua  sententia  videtui- 
"  Publius  Mucins  fuisse.  Id  autem  maxime  quaesitum  est  in  Hos- 
"  tilio  Mancino,  quern  Numantini  sibi  deditum  non  acceperunt,  de 
"  quo  tamen  lex  postea  lata  est,  ut  esset  civis  Romanus,  et  Praeturam 
"  quoque  gessisse  dicitur  "  (/). 

In  the  Institutes  it  is  said :  "  Sed  naturalia  quidem  jura,  quae 
"  apud  omnes  gentes  peraeque  servantur,  divina  quadam  providentia 
"  constituta,  semper  firma  atque  immutabilia  permanent;  ea  vero 
*'  quae  ipsa  sibi  quaeque  civitas  semper  constituit,  saepe  mutari  solent, 
"  vel  tacito  consensu  populi,  vel  alia  lege  postea  lata  "  (g). 

Here  jus  gentium  and  jns  naturale,  as  the  Law  of  Nature,  are 
clearly  synonymous.  But  in  Gains  we  find  this  remarkable  passage : 
after  having  said  that  only  Roman  citizens  were  competent  to  enter 
into  a  contract  in  the  form  spondes  ?  spondeOj  he  continues  :  "  Unde 
"  dicitur,  uno  casu  hoc  verbo  peregrinum  quoque  obligari  posse, 
"  velut  si  Imperator  noster  Principem  alicujus  peregrini  populi  de 
"  pace  ita  interroget,  Pacem  futuram  spondes  ?  vel  ipse  eodem  modo 
"  interrogetur.  Quod  nimium  suhtiliter  dictum  est ;  quia  si  quid  ad' 
"  versus  jycictionem  Jiat,  non  ex  stipulatu  agitur,  sed  jure  belli  res  vin- 
'•  dicatur'^  (Ji). 

The  reader  who  is  anxious  to  prosecute  his  inquiries  further  into 
this  not  uninteresting  subject  would  do  well  to  consult  the  following, 
among  other  treatises  : 

1.  Warnkonig,  "  Vorschule  der  Institutionen  und  Pandekten,'' 
83. 

2.  Savigny,  "  System  des  Romischen  Rechts,"  i.  112;  and  Bey* 
lage  1.  to  that  volume. 

II. — 1.  Observations  upon  the  ''  Collegium  Fecialium  "  and  the 
"  Jus  Feciale."  2.  The  institution  of  the  "  Recuperatores,"  and 
the  doctrine  of  the  "  Recuperatio.'' 

1.  Varro  gives  the  following  definition  of  the  term:  "  Feciales, 
"  quod  fidei  publicae  inter  populos  pra^erant ;  nam  per  hos  fiebat  ut 

(/)  Dig.  lib.  1.  t.  vii.  s.  17. 

Ig)  Inst,  de  Jur.  Nat.  Gent,  et  Civ.  1.  i.  t.  ii.  s.  11. 
(h)  The  passage  is  cited  by  Savigny,  System  des  R.  R.,  vol.  iii.  (note  c), 
p.  310. 
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"  justum  conciperetur  bellurn,  et  inde  desitum  ut  foedere  fides  pacis 
"  constitueretur.  Ex  his  mittebantur  antequam  conciperetur,  qui 
"  res  repeterent,  et  per  hos  etiam  nunc  fit  foedus,  quod  Jidus  Ennius 
"  scribit  dictum  "  (z). 

The  Koman  institution  of  the  Feciales  was  perhaps  derived 
originally  from  the  Egyptians,  though  directly  from  the  Greeks 
through  the  medium  of  their  colonies  settled  in  Italy  ;  but  it  is  a 
memorable  characteristic  of  the  Romans,  that  the  founding  of  an 
institution  having  for  its  object  the  establishment  and  maintenance 
of  fixed  relations  both  in  war  and  peace  with  neighbouring  States, 
should  have  been  almost  coeval  with  the  origin  of  their  empire. 
The  Feciales,  occupying  a  middle  station  between  priests  and 
ministers  of  state,  regulated,  with  as  much  precision  as  the  heralds 
of  the  middle  ages,  and  according  to  a  certain  ritual,  the  forms  and 
usages  relating  to  the  treatment  of  ambassadors,  the  concluding  of 
treaties,  the  promulgation  and  conduct  of  war  (j).  In  these,  as  in 
all  important  concerns,  the  sanctions  of  religion  were  invoked  to 
strengthen  the  obligations  of  morality.  Cicero  says  :  "  Belli  quidem 
"  sequitas  sanctissime  feciali  populi  jure  praer.cripta  est  "  {k) ;  and 
the  facts  recorded  in  history  appear  to  warrant  this  description.  If 
a  dispute  arose  between  Kome  and  another  independent  State, 
Feciales  were  sent  to  demand  reparation.  If  the  attempt  failed,  war 
was  declared  according  to  minute  and  particular  formalities. 

It  is  not  within  the  scope  of  this  work  to  show  how  the  decay  and 
decline  of  this  remarkable  institution  accompanied  the  corruption 
and  overthrow  of  the  Republic  (/). 

2.  We  know  from  other  sources,  besides  the  certain  testimony  of 
etymology,  that  in  the  very  earliest  ages  both  of  Greece  and  Rome 
the  stranger  and  the  enemy  were  synonymous  terms  (i-)(dp6gj 
hostis)  (m).  To  the  necessity  which  dawning  civilization  soon  pro- 
duced, of  maintaining  a  friendly  intercourse  with  the  inhabitants  of 
neighbouring  States,  as  well  as  to  some  peculiarities  in  the  condition 
of  the  founders  of  Rome,  we  owe  the  institution  of  the  Eeciiperatores, 
and  the  doctrine  of  the  Recuperatio  {n). 

For  in  order  to  satisfy  this  necessity,  treaties  were  entered 
upon,  in  which  the  administration  of  justice  to  the  individual 
subjects  of  the  contracting  parties  within  the  dominions  of  either 
was  mutually  guaranteed.  Therefore  Grotius  correctly  observes  : 
"  Tenetur  {i.  e.  rex  aut  populus)  etiam  dare  operam  ut  damna 
"  resarciantur :  quod  oflScium  Romas  erat  recupeiatorum.  Gallus 
"  ^lius  apud  Festum,  Reciperatio  cum  inter  est  populum  et  reges 

(i)   Varro,  De  Lingua  Latina,  1.  v.  s.  86,  p.  34  (Leipsic,  1833). 

(/)  .Se//,  pp.  23-74. 

Grotius,  de  J.  B.  et  1\  1.  ii.  c.  i.  s.  2'2,  p.  168. 

{k)   Cic.  de  Off.  1.  i. 

(/)   Ompteda,  Volkerrechis,  s.  34,  p.  146. 

\m)  Sell,  pp.  2-3,  and  notes. 

(n)  Ih.  331). 
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"  nationesque  ac  civitates  peregjnnas  lex  convenit  quomodo  per 
"  reciperatorem  reddantur  res  reciperenturque  resqiie  privatas  inter 
'*  se  prosequantury 

Sell,  to  whose  very  learned  work  I  have  already  referred,  cites  the 
passage  from  Festus,  but  makes  no  mention  of  Grotius — at  least,  I 
can  find  none. 

The  Recuperatores  (o)  were  judges  chosen  for  the  purpose  of  de- 
ciding questions  at  issue  between  the  native  and  the  alien  ally. 
Such  a  treaty,  indeed,  implied  that  the  parties  to  it  were  free  and 
independent  States.  For  as  soon  as  the  one  became  actually 
subject  to  the  other,  the  existence  of  such  a  treaty  was  useless,  as 
the  conquered  might,  and  generally  was  compelled  to,  adopt  the 
laws  o£  the  conqueror.  Equally  useless  would  such  a  treaty  be 
in  the  case  of  two  nations  subsisting  in  so  intimate  an  union  as  to 
be,  as  it  were,  citizens  of  one  State.  And  if  we  bear  in  mind  that 
in  either  of  these  contingencies  a  Recuperatio  could  have  no  place, 
and  remember  how  rapidly  the  march  of  the  Roman  empire  reduced 
foreign  countries  within  one  or  other  of  them,  we  shall  not  be 
surprised  that  the  traces  of  the  proper  and  primary  application  of 
this  peculiar  branch  of  jurisprudence  become  fainter  as  we  advance 
in  the  history  of  Rome,  and  at  last  disappear  altogether  from  her 
records  (jo). 

But  w^hen  the  Recuperatio  was  no  longer  strictly  applicable, 
according  to  the  letter  of  its  original  institution,  because  the  sub- 
ject, namely,  two  independent  States,  was  wanting,  the  principle  of 
this  jurisprudence  was  transferred,  by  the  practical  wisdom  of  Rome, 
to  the  arbitration  of  disputes  arising  between  Romans  and  the 
inhabitants  of  their  colonies,  and  also  of  the  provinces  which  it 
pleased  them  to  leave  with  the  appearances  of  independent  States. 
Livy  records  a  very  striking  instance  of  its  application,  at  the  request 
of  the  legate  from  Spain  to  the  Senate  of  Rome. 

"  Hispanise  deinde  utriusque  legati  aliquot  populorum  in  senatum 
"  introducti.  li,  de  magistratuum  Romanorum  avaritia  superbia- 
"  que  conquesti,  nisi  genibus  ab  senatu  petierunt,  ne  se  socios 
"  foedius  spoliari  vexarique,  quam  hostes,  patiantur.  Quum  et  alia 
"  indigna  quererentur,  manifestum  autem  esset  pecunias  captas, 
''  L.  Canuleio  prsetori,  qui  Hispaniam  sortitus  erat,  negotium 
"  datum  est,  ut  in  singulos  a  quibus  Hispani  pecunias  peterent, 
"  quinos  recuperatores  ex  ordine  senatorio  daret,  patronosque  quos 
"  vellent,  sumendi  potestatem  faceret.  Vocatis  in  curiam  legatis 
'^recitatum  est  senattis  consultum,  jussique  nominare  patronos : 
*'  quatuor  nominaverunt,  M.  Porcium  Catonem,  P.  Cornelium  Cn. 
"  F.  Scipionem,  L.  ^milium  L.  F.  Paullum,  C.  Sulpicium  Galium. 
. "  Cum  M.  Titinio  primum,  qui  praetor  A.  Manlio,  M.  Junio  con- 

(o)  "O  rem  preeclaram  vobisque  ab  hoc  retinendam  recuperatores," 
&c.—  Cic.  Orat.pro  Ccecina,  ss.  22,  24-25. 
(p)  Sell,  pp.  339-40. 
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"  sulibus,   in   citeriore  Hispania  fuerat,    recuperatores    sumserunt. 

"  Bis  ampliatus,  tertio  absolutus  est  reus Ad  j^ecuperatores 

"  adducti  a  citerioribus  populis  P.  Furius  Philus,  ab  ulterioribus 
"  M.  Matienus.  Ille,  Sp.  Postumio,  Q.  Mucio  consulibus,  triennio 
"  ante,  hie  biennio  prius,  L.  Postumio,  M.  Popillio  consulibus, 
'^prsetor  fuerat.  Gravissimis  criminibus  accusati  ambo  ampliati- 
"  que  :  quum  dicenda  de  integro  caussa  esset,  excusati  exsilii  caussa 
"  solum  vertisse  "  (q). 

While  the  Recuperatio  existed  in  its  primitive  state,  it  presented 
a  perfect  picture  of  international  arbitration  upon  the  claims  of 
individuals  the  subjects  of  different  States,  that  is,  upon  questions  of 
Private  International  Law,  The  better  opinion  seems  to  be,  that  it 
took  no  cognizance  directly  of  questions  of  Public  International  Law, 
which  belonged  to  the  province  of  the  Feciales. 

The  reader  is  leferred  to  the  following  works  for  fuller  informa- 
tion on  this  subject : — 

1.  Alexandri  ab  Alexandro  Geniales  Dies,  vol.  ii.  1.  v.  c.  3, 
"  Quonam  modo  per  Feciales  inirentur  f oedera,  aut  bella  indicerentur, 
"  et  quid  ab  exteris  servatum  est,"  ed.  Lugd.Bat.  1673. 

2.  Sell,  Die  Recuperatio  der  Romer,  ed.  Braunschweig,  1837  (r). 
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(^Extract  from  the  Speech  of  Lord  Grenville  upon  the  Motion  for  an 
Address  to  the  Crowii  approving  of  the  Convention  with  Russia  in 
1801,  as  to  the  effect  of  embodying  a  Principle  of  General  Law  in 
a  Treaty.) 

"  But,  among  the  numerous  instances  in  which  such  a  revisal  of  the 
'•  present  Treaty  appears  to  be  essential  to  the  public  interests,  there 
*'  is  none  of  such  extensive  importance  as  that  to  which  I  must  next 
"  entreat  the  particular  attention  of  the  House. 

"  On  comparing  together  the  different  sections  of  the  third  article 
"  of  this  convention,  one  great  distinction  between  them  cannot  fail  to 
"  be  remarked,  even  by  the  most  superficial  observer.  The  two  first 
*'  sections  and  the  fifth,  those  which  relate  to  the  coasting  and  colonial 
"  trade,  and  to  the  proceedings  of  our  maritime  tribunals,  are  in 

{q)  Liv.  xliii.  2.     Sell,  pp.  365-6. 

(?• )  "  Dass  die  in  Privatsachen  richtenden  JRecuperatores  jamais  in  irgend 
einer  rein  offentlichen  Sache  entschieden  batten,  gleichviel  ob  die  be- 
trefienden  Staaten  unabhangig,  einem  Bunde  angehorig,  oder  einem 
dritten  untergeben  waren,  lasst  sich  durch  keine  Zeugnisse  der  alten 
belegen ;  wohl  aber  sind  dergleichen  aufzufinden,  aus  deren  das  Gegen- 
theil  hervorgeht." — Sell,  p.  57.     See,  too,  p.  84. 
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their  frame  and  operation  manifestly  prospective.  They  provide 
only  for  the  future  arrangement  of  the  objects  which  they  embrace ; 
and  they  profess  to  extend  no  further  than  to  the  reciprocal  con- 
duct of  Great  Britain  and  Russia  towards  each  other. 

'*  The  third  and  fourth  sections,  on  the  contrary,  those  which 
treat  of  contraband  of  war  and  of  blockaded  ports,  do  each  of  them 
expressly  contain,  not  the  concession  of  any  special  privilege 
henceforth  to  be  enjoyed  by  the  contracting  parties  only,  but  the 
recognition  of  a  universal  and  pre-existing  right,  which,  as  such, 
cannot  justly  be  refused  to  any  other  independent  State. 

"This  third  section,  which  relates  to  contraband  of  war,  is  in  all 
its  parts  strictly  declaratory.  It  is  introduced  by  a  separate 
preamble,  announcing  that  its  object  is  to  prevent  '  all  ambiguity 
or  misunderstanding  as  to  what  ought  to  be  considered  as  contra- 
band of  war.' 

"  Conformably  with  this  intention,  the  contracting  parties  declare 
in  the  body  of  the  clause  what  are  the  only  commodities  which 
they  '  acknowledge  as  such.'  And  this  declaration  is  folloAved  by 
a  special  reserve,  that  it  '  shall  not  prejudice  their  particular 
Treaties  with  other  Powers.' 

"  If  the  parties  had  intended  to  treat  of  this  question  only  as  it 
related  to  their  own  conduct  towards  each  other,  and  to  leave  it 
in  that  respect  on  the  same  footing  on  which  it  stood  before  the 
formation  of  the  hostile  league  of  1800,  all  mention  of  contraband 
in  this  part  of  the  present  convention  w*)uld  evidently  have  been 
superfluous ;  nothing  more  could  in  that  case  be  necessary  than 
simply  to  renew  the  ibrmer  treaties,  which  had  specified  what 
articles  of  commerce  the  subjects  of  the  respective  Powers  might 
carry  to  the  enemies  of  each  other ;  and,  as  we  find  that  renewal 
expressly  stipulated  in  another  article  of  this  same  convention,  we 
must,  in  common  justice  to  its  authors,  consider  this  third  section 
as  introduced  for  some  distinct  and  separate  purpose.  It  must, 
therefore,  unquestionably  be  understood  in  that  larger  sense  which 
is  announced  in  its  preamble,  and  which  is  expressed  in  the  words 
of  the  declaration  which  it  contains.  It  must  be  taken  as  laying 
down  a  general  rule  for  all  our  future  discussions  with  any  Power 
whatever,  on  the  subject  of  military  or  naval  stores,  and  as  esta- 
blishing a  principle  of  law  which  is  to  decide  universally  on  the 
just  interpretation  of  this  technical  term  of  contraband  of  war. 

"  Nor,  indeed,  does  it  less  plainly  appear  from  the  conclusion, 
than  it  does  from  the  preamble,  and  from  the  body  of  this  section, 
that  it  is  meant  to  bear  the  general  and  comprehensive  sense 
which  I  have  here  stated.  The  reservation  which  is  there  made 
of  our  special  treaties  with  other  Powers  is  manifestly  inconsistent 
with  any  other  more  limited  construction. 

"  For  if  the  article  had  really  no  other  object  in  its  view,  than 
to  renew  or  to  prolong  our  former  engagements  with  the  Northern 
Crowns,  what   imaginable  purpose  can  be  answered  by  this  con- 
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"  eluding  sentence?  Was  it  necessary  to  declare  that  a  stipulatioii 
"  extending  only  to  Russia,  to  Denmark,  and  to  Sweden,  should 
"not  prejudice  our  treaties  with  other  Powers?  How  should  it 
"  possibly  have  any  such  effect  ?  How  can  our  treaties  with 
"  Portugal  or  with  America  be  affected  by  the  renewal  of  those 
"  engagements  which  had  long  ago  declared  what  articles  might 
''  be  carried  in  Russian  and  Danish  ships  ?  But  the  case  would 
"  indeed  be  widely  different  under  the  more  enlarged  construction 
"  which  evidently  belongs  to  this  stipulation.  The  reserve  was  not 
"  only  prudent,  but  necessary,  when  we  undertook  to  lay  down  a 
"  universal  principle,  applying  alike  to  our  transactions  with  every 
"  independent  State.  In  recognising  a  claim  of  pre-existing  right, 
*'  and  in  establishing  a  new  interpretation  of  the  law  of  nations,  it 
''  was  unquestionably  of  extreme  importance  expressly  to  reserve 
"  the  more  favourable  practice  which  our  subsisting  treaties  had 
"  established  with  some  other  Powers. 

"  And  that  which  was  before  incongruous  and  useless  would 
"  therefore,  under  such  circumstances,  become,  as  far  as  it  extends, 
"  an  act  of  wise  and  commendable  forethought. 

"  On  the  whole,  therefore,  I  have  no  doubt  that  neutral  nations 
"  will  be  well  warranted  in  construing  this  section  as  declaratory 
"  of  a  universal  principle,  and  applicable  to  every  case  where  con- 
"  traband  of  war  is  not  defined  by  special  treaty.  Nor  could  we 
"  in  my  opinion,  as  this  treaty  now  stands,  contend  in  future  wars 
"  with  any  shadow  of  reason,  much  less  with  any  hope  of  success, 
'*  against  this  interpretation,  however  destructive  it  must  be  of  all 
"  our  dearest  interests.  Least  of  all  can  we  resist  it,  when  we  are 
"  reminded,  that  in  a  succeeding  article  of  this  very  convention  we 
"  have  bound  ourselves,  by  the  most  distinct  engagement,  to  regard 
*'  all  its  principles  and  stipulations  as  permanent,  and  to  observe 
"  them  as  our  constant  rule  in  matters  of  commerce  and  navigation; 
"  expressions  exactly  corresponding  with  those  by  which  the  parties 
"  to  the  two  neutral  leagues  asserted  both  the  permanence  and  the 
''  universality  of  the  principles  which  were  first  asserted  by  those 
"  confederacies,  and  which  the  present  convention  so  frequently  re- 
"  cognises  and  adopts. 

"  It  is,  therefore,  highly  necessary  that  your  Lordships  should 
**  carefully  examine  what  is  this  general  interpretation  which  the 
"  contracting  parties  have  thus  solemnly  declared  ;  what  sense  it  is 
'*  that  they  have  thus  permanently  affixed  to  a  term  so  frequently 
"  recurring  in  the  practice  and  law  of  every  civilised  nation,  and  so 
"  intimately  connected  with  the  exercise  of  our  naval  rights  as  that 
"  of  contraband  of  war." 
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PRESCRIPTION. 

Extract  from  the  Commentaries  of  Donellus  (lib.  iv.  c.  iv.  p.  334.) 
De  usucapionibus  longi  temporis  prmscriptionibus,  &c.) 

"  PosTREMO  etiam  privata  traditione  res  alienae  invitis  dominis  ad 
. "  nos  transeunt  jure  civili,  si  usus  et  justa  possessio  diuturnior  ac- 
"  cesserit.  Sic  enim  res  quseruntur  jure  civili  per  usum  et  posses- 
"  sionem.  Hanc  acquisitionem  nunc  referimus  inter  eos  modos 
"  quibus  invito  domino  acquisitio  contingit :  et  recte.  Nam  et  res 
"  ita  habet,  ut  quamvis  dominus  nolit  rem  suam  usucapi  ab  eo,  qui 
"  eam  bona  fide  possidet,  tamen  per  statutum  tempus  possessa,  pos- 
"  sessori  acquiratur,  ut  postea  dicetur.  Juris  quidem  interpretatione 
"  usucapio  alienationis  species  habetur ;  quasi  existimetur  alienare, 
"  qui  patitur  usucapi  {I.  alienationis.  D.  de  verb,  significat.).  Qua 
"  ratione  et  inter  genera  alienationis  usucapio  recenseri  solet  in 
"  ratione  dominii  amittendi,  de  quo  suo  loco,  sed  ductum  hoc  est  ex 
"  eo,  quod  videtur,  et  quod  ut  plurimum  accidit :  quando  quidem 
"  existimatur  unusquisque  scire  res  suas,  et  a  quo  possideantur,  et 
"  cum  sciet,  posse  interrumpere  usucapionem  rem  suam  repetendo. 
"  Verum  hoc  non  semper  ita  fit.  Quid  enim,  si  heres  ignoret  res 
"  aliquas  hereditarias,  quae  ab  alio  possidentur  ?  Quid  si  sciat 
"  dominus  rem  suam  ab  aliquo  possideri,  sed  non  audeat  cum  eo 
"contendere  judicio,  quia  ejus  potentiam  metuat?  Quid,  si  ideo 
"  non  interpellet  possessorem,  quia  in  jure  errans  putet  nihilominus 
"  sibi  jus  suum  semper  salvum  manere  ?  In  quibus  omnibus  nemo 
"  dicet,  si  res  usucapitur  aliter  quam  invito  domino,  possessori 
"  acquiri.  Constat  tamen  acquiri.  Hoc  ergo  sentio,  etsi  ita  res 
"  possideatur  invito  domino,  tamen  si  possideatur  per  legitinium 
"  tempus,  impleri  usucapionem  proinde  et  acquisitionem  invito 
"  domino  :  quse  ideo  ad  hune  locum  pertinet "  (s). 
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33  Vict.  c.  14 — An  Act  to  amend  the   Law  relating  to  the  legal 
condition  of  Aliens  and  British  Subjects.  [12th  May,  1870.]    {t) 

"  Whereas  it  is  expedient  to  amend  the  law  relating  to  the  legal 
"  condition  of  aliens  and  British  subjects  : 

(s)  Huqonis  Donelli  Commetit.  de  Jure  Civili  (Franco.  1589),  lib.  iv. 
c.  iv.  p.  334. 

(0  See  also  the  Naturalization  Oath  Act,  1870,  33  &  34  Vict.  c.  102. 
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Short 
title. 


"  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
"  Avith  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
"  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
"  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as  '  The  Naturalization 


Act,  1870.' 


Capacity 
of  an  alien 
as  to  pro- 
perty. 


Power  of 
natural- 
ized aliens 
to  divest 
themselves 
of  their 
status  in 
certain 
cases. 


"  Statiis  of  Aliens  in  the  United  Kingdom. 

"  2.  Real  and  personal  property  of  every  description  may  be  taken, 
acquired,  held,  and  disposed  of  by  an  alien  in  the  same  manner  in 
all  respects  as  by  a  natural-born  British  subject;  and  a  title  to 
real  and  personal  property  of  every  description  may  be  derived 
through,  from,  or  in  succession  to  an  alien,  in  the  same  manner  in 
all  respects  as  through,  from,  or  in  succession  to  a  natural- born 
British  subject :  Provided, — 

"  (1.)  That  this  section  shall  not  confer  any  right  on  an  alien  to 
"  hold  real  property  situate  out  of  the  United  Kingdom, 
*'  and  shall  not  qualify  an  alien  for  any  office  or  for  any 
"  municipal,  parliamentary,  or  other  franchise. 
"  (2.)  That  this  section  shall  not  entitle  an  alien  to  any  right  or 
"  privilege  as  a  British  subject,  except  such  rights  and 
"  privileges  in  respect  of  property  as  are  hereby  expressly 
*'  given  to  him  : 
"  (3.)  That  this  section  shall  not  affect  any  estate  or  interest  in 
"  real  or  personal  property  to  which  any  person  has  or 
"  may  become  entitled,  either  mediately  or  immediately,. in 
"  possession  or  expectancy,  in  pursuance  of  any  disposi- 
"  tion  made  before  the  passing  of  this  Act,  or  in  pursuance 
"  of  any  devolution  by  law  on  the  death  of  any  person 
"  dying  before  the  passing  of  this  Act. 
"  3.  Where  her  Majesty  has  entered  into  a  convention  with  any 
foreign   State  to  the   effect  that  the  subjects  or  citizens  of  that 
State  who  have  been  naturalised  as  British  subjects  may  divest 
themselves  of  their  status  as  such  subjects,  it  shall  be  lawful  for 
her  Majesty,  by  Order  in  Council,  to  declare  that  such  convention 
has  been  entered  into  by  her  Majesty ;  and  from  and  after  the 
date  of  such  Order  in  Council,  any  person  being  originally  a  sub- 
ject or  citizen  of  the  State  referred  to  in  such  Order,  who  has  been 
naturalized  as  a  British  subject,  may,  within  such  limit  of  time  as 
may  be  provided  in  the  convention,  make  a  declaration  of  alienage, 
and  from  and  after  the  date  of  his  so   making  such  declaration 
such  person  shall  be  regarded  as  an  alien,  and  as  a  subject  of  the 
State  to  which  he  originally  belonged  as  aforesaid. 
''A  declaration  of  alienage  may  be  made  as  follows;  that  is  to 
say, — If  the  declarant  be  in  the  United  Kingdom  in  the  presence 
of  any  justice  of  the  peace  ;   if  elsewhere  in  her  Majesty's  dominions 
in  the  presence  of  any  judge  of  any  court  of  civil  or  criminal  juris- 
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diction,  of  any  justice  of  tlie  peace,  or  of  any  other  officer  for  the 
time  being  authorized  by  law  in  the  place  in  which  the  declarant 
is  to  administer  an  oath  for  any  judicial  or  other  legal  purpose.  If 
out  of  her  Majesty's  dominions  in  the  presence  of  any  officer  in 
the  diplomatic  or  consular  service  of  her  Majesty. 
"  4.  Any  person  who  by  reason  of  his  having  been  born  within 
the  dominions  of  hor  Majesty  is  a  natural-born  subject,  but  who 
also  at  the  time  of  his  birth  became  under  the  law  of  any  foreign 
State  a  subject  of  such  State,  and  is  still  such  subject,  may,  if  of 
full  age  and  not  under  any  disability,  make  a  declaration  of  alien- 
age in  manner  aforesaid,  and  from  and  after  the  making  of  such 
declaration  of  alienage  such  person  shall  cease  to  be  a  British  sub- 
'  ject.     Any  person  who  is  born  out  of  her  Majesty's  dominions  of 

•  a  father  being  a  British  subject  may,  if  of  full  age,  and  not  under 
'  any  disability,  make  a  declaration  of  alienage  in  manner  aforesaid, 
'  and  from  and  after  the  making  of  such  declaration  shall  cease  to  be 

•  a  British  subject. 

"  5.  From  and  after  the  passing  of  this  Act,  an  alien  shall  not  be 

•  entitled  to  be  tried  by  a  jury  de  medietate  linguee,  but  shall  be 
'  triable  in  the  same  manner  as  if  he  were  a  natilral-born  subject. 


"  Expatriation. 

"  6.  Any  British  subject  who  has  at  any  lime  before,  or  may  at 

any  time  after  the  passing  of  this  Act,  when  in  any  foreign  State 

and  not  under  any  disability,  voluntarily  become  naturalized  in 

such  State,  shall  from  and  after  the  time  of  his  so  having  become 

naturalized  in  such  foreign  State,  be  deemed  to  have  ceased  to  be 

a  British  subject  and  be  regarded  as  an  alien  :  Provided, — 

"  (1.)  That  where  any  British  subject  has  before  the  passing  of 

"  this  Act  voluntarily  become  naturalized  in  a  foreign 

"  State  and  yet  is  desirous  of  remaining  a  British  subject, 

"  he  may,  at  any  time  within  two  years  after  the  passing 

*'  of  this  Act,  make  a  declaration  that  he  is  desirous  of 

"  remaining  a  British  subject,  and  upon  such  declaration, 

"  hereinafter  referred  to  as  a  declaration  of  British  nation- 

"  ality.  being  made,  and  upon  his    taking  the    oath    of 

"  allegiance,  the  declarant  shall  be  deemed  to  be  and  to 

"  have    been   continually  a   British    subject ;    with   this 

"  qualification,  that  he  shall  not,  when  within  the  limits 

"  of  the  foreign  State  in  which  he  has  been  naturalized, 

"  be  deemed  to  be  a  British  subject,  unless  he  has  ceased 

"  to  be  a  subject  of  that  State  in  pursuance  of  the  laws 

"  thereof,  or  in  pursuance  of  a  treaty  to  that  effect. 

"  (2.)  A  declaration  of  British  nationality  may  be  made,  and  the 

"  oath  of  allegiance  be  taken  as  follows;   that  is  to'say, — 

"  If  the  declarant  be  in  the  United  Kingdom  in  the  pre- 


How 
British- 
born  sub- 
ject may 
cease  to  be 
such. 


Alien  not 
entitled  to 
jury  de 
medietate 
linguae. 


Capacity 
of  British 
subject  to 
renounce 
allegiance 
to  Her 
Majesty. 
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"  sence  of  a  justice  of  the  peace  ;  if  elsewhere  in  her 
"  Majesty's  dominions  in  the  presence  of  any  judge  of 
"  any  court  of  civil  or  criminal  jurisdiction,  of  any  justice 
"  of  the  peace,  or  of  any  other  officer  for  the  time  being 
^'  authorized  by  law  in  the  place  in  which  the  declarant 
"  is  to  administer  an  oath  for  any  judicial  or  other  legal 
^'  purpose.  If  out  of  her  Majesty's  dominions  in  the 
"  presence  of  any  officcir  in  the  diplomatic  or  consular 
''  service  of  her  Majesty. 


Certificate 
of  natural- 
ization. 


^^Naturalization  a^id  resumption  of  British  Nationality. 

"  7.  An  alien  who,  within  such  limited  time  before  making  the 
application  hereinafter  mentioned  as  may  be  allowed  by  one  of 
her  Majesty's  Principal  Secretaries  of  State,  either  by  general 
"  order  or  on  any  special  occasion,  has  resided  in  the  United  King- 
*'  dom  for  a  term  of  not  less  than  five  years,  or  has  been  in  the 
"  service  of  the  Crown  for  a  term  of  not  less  than  five  years,  and 
^'  intends,  when  naturalized,  either  to  reside  in  the  United  Kingdom, 
"  or  to  serve  under  the  Crown,  may  apply  to  one  of  her  Majesty's 
"  Principal  Secretaries  o£  State  for  a  certificate  of  naturalization. 

"  The  applicant  shall  adduce  in  support  of  his  application  such 
"  evidence  of  his  residence  or  service,  and  intention  to  reside  or 
•'  serve,  as  such  Secretary  of  State  may  require.  The  said  Secretary 
^'  of  State,  if  satisfied  with  the  evidence  adduced,  shall  take  the  case 
'^'  of  the  applicant  into  consideration,  and  may,  with  or  without 
^'  assigning  any  reason,  give  or  withhold  a  certificate  as  he  thinks 
^'  most  conducive  to  the  public  good,  and  no  appeal  shall  lie  from 
"  his  decision,  but  such  certificate  shall  not  take  effect  until  the 
"  applicant  has  taken  the  oath  of  allegiance. 

*'  An  alien  to  whom  a  certificate  of  naturalization  is  granted  shall 
"  in  the  United  Kingdom  be  entitled  to  all  political  and  other  rights, 
"  powers,  and  privileges,  and  be  subject  to  all  obligations,  to  which 
"  a  natural-born  British  subject  is  entitled  or  subject  in  the  United 
"  Kingdom,  with  this  qualification,  that  he  shall  not,  when  within 
"  the  limits  of  the  foreign  State  of  which  he  was  a  subject  previously 
"  to  obtaining  his  certificate  of  naturalization,  be  deemed  to  be  a 
"  British  subject,  unless  he  has  ceased  to  be  a  subject  of  that  State 
"  in  pursuance  of  the  laws  thereof,  or  in  pursuance  of  a  treaty  to 
''  that  effect. 

"  The  said  Secretary  of  State  may  in  manner  aforesaid  grant  a 
"  special  certificate  of  naturalization  to  any  person  with  respect  to 
''  whose  nationality  as  a  British  subject  a  doubt  exists,  and  he  may 
"  specify  in  such  certificate  that  the  grant  thereof  is  made  for  the 
"  purpose  of  quieting  doubts  as  to  the  right  of  such  person  to  be  a 
**  British  subject,  and  the  grant  of  such  special  certificate  shall  not 
'*  be  deemed  to  be  any  admission  that  the  person  to  whom  it  was 
'^  granted  was  not  previously  a  British  subject. 
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"  An  alien  who  has  been  naturalized  previously  to  the  passing  of 
this  Act  may  apply  to  the  Secretary  of  State  for  a  certificate  of 
naturalization  under  this  Act,  and  it  shall  be  lawful  for  the  said 
Secretary  of  State  to  grant  such  certificate  to  such  naturalized  alien 
upon  the  same  terms  and  subject  to  the  same  conditions  in  and 
upon  which  such  certificate  might  have  been  granted  if  such  alien 
had  not  been  previously  naturalized  in  the  United  Kingdom. 

"8.  A  natural- born  British  subject  who  has  become  an  alien  in 
pursuance  of  this  Act,  and  is  in  this  Act  referred  to  as  a  statutory 
alien,  may,  on  performing  the  same  conditions  and  adducing  the 
same  evidence  as  is  required  in  the  case  of  an  alien  applying  for  a 
certificate  of  nationality,  apply  to  one  of  her  Majesty's  Principal 
Secretaries  of  State  for  a  certificate  hereinafter  referred  to  as  a 
certificate  of  re-admission  to  British  nationality,  re-admitting  him 
to  the  status  of  a  British  subject.  The  said  Secretary  of  State 
shall  have  the  same  discretion  as  to  the  giving  or  withholding  of 
the  certificate  as  in  the  case  of  a  certificate  of  naturalization,  and 
an  oath  of  allegiance  shall  in  like  manner  be  required  previously 
to  the  issuing  of  the  certificate. 

"  A  statutory  alien  to  whom  a  certificate  of  re-admission  to  British 
nationality  has  been  granted  shall,  from  the  date  of  the  certificate 
of  re-admission,  but  not  in  respect  of  any  previous  transaction, 
resume  his  position  as  a  British  subject ;  with  this  qualification, 
that  within  the  limits  of  the  foreign  state  of  which  he  became  a 
subject  he  shall  not  be  deemed  to  be  a  British  subject  unless  he 
has  ceased  to  be  a  subject  of  that  foreign  state  according  to  the 
laws  thereof,  or  in  pursuance  of  a  treaty  to  that  eflfect. 

"  The  jurisdiction  by  this  Act  conferred  on  the  Secretary  of  State 
in  the  United  Kingdom  in  respect  of  the  grant  of  a  certificate  of 
re-admission  to  British  nationality,  in  the  case  of  any  statutory 
alien  being  in  any  Britisli  possession,  may  be  exercised  by  the 
governor  of  such  possession  ;  and  residence  in  such  possession 
shall,  in  the  case  of  such  person,  be  deemed  equivalent  to  residence 
in  the  United  Kingdom. 

"  9.  The  oath  in  this  Act  referred  to  as  the  oath  of  allegiance 
shall  be  in  the  form  following ;  that  is  to  say, 

"  '  I  do  swear  that  I  will  be  faithful  and  bear 

true  allegiance  to  her  Majesty  Queen  Victoria,  her  heirs  and 
successors,  according  to  law.     So  help  me  GOD.' 


Certificate 
of  re- ad- 
mission to 
British  na- 
tionality. 


Form  of 
oath  of 
allegiance. 


"  National  status  of  Married  Women  and  Infant  Children. 

"  10.  The  following  enactments  shall  be  made  with  respect  to  the  National 

"  national  status  of  women  and  children  :  status  of 

"  (1.)  A  married  woman  shall  be  deemed  to  be  a  subject  of  the  married 

"  State  of  which  her  husband  is  for  the  time  being  a  J^cThifant 

'^  subject:  _  ^  children. 

"  (2.)  A  widow  being  a  natural-born  British   subject  who  has 
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''  become  an  alien  by  or  in  consequence  of  her  marriage, 
**  shall  be  deemed  to  be  a  statutory  alien,  and  may  as 
"  such  at  any  time  during  widowhood  obtain  a  certificate 
"  of  re- admission  to  British  nationality  in  manner  pro- 
"  vided  by  this  Act : 

"  (3.)  Where  the  father  being  a  British  subject,  or  the  mother 
"  being  a  British  subject  and  a  widow,  becomes  an  alien 
"  in  pursuance  of  this  Act,  every  child  of  such  father  or 
"  mother  who  during  infancy  has  become  resident  in  the 
"  country  where  the  father  or  mother  is  naturalized,  and 
"  has,  according  to  the  laws  of  such  country,  become 
"  naturalized  therein,  shall  be  deemed  to  be  a  subject  of 
"  the  State  of  which  the  father  or  mother  has  become  a 
"  subject,  and  not  a  British  subject : 

"  (4.)  Where  the  father,  or  the  mother  being  a  widow,  has 
*'  obtained  a  certificate  of  re-admission  to  British  nation- 
"  ality,  every  child  of  such  father  or  mother,  who  during 
"  infancy  has  become  resident  in  the  British  dominions 
''  with  such  father  or  mother,  shall  be  deemed  to  have 
"  resumed  the  position  of  a  British  subject  to  all  intents  : 

"  (5.)  Where  the  father,  or  the  mother  being  a  widow,  has 
"  obtained  a  certificate  of  naturalization  in  the  United 
"  Kingdom,  every  child  of  such  father  or  mother,  who 
"  during  infancy  has  become  resident  with  such  father  or 
"  mother  in  any  part  of  the  United  Kingdom,  shall  be 
"  deemed  to  be  a  naturalized  British  subject. 


"  Supplemental  Provisions. 

Regula-  "11.  One  of  her  Majesty's  Principal  Secretaries  of  State  may  by 

tions  as  to    "  regulation  provide  for  the  following  matters  : 
registra-  "(1.)  The   form    and    registration   of    declarations   of    British 

^^°"-  «  nationality  : 

"  (2.)   The  form  and  registration  of  certificates  of  naturalization 

"in  the  United  Kingdom  : 
"  (3.)  The  form  and  registration  of  certificates  of   re-admission 

"  to  British  nationality  : 
'*  (4.)  The  form  and  registration  of  declarations  of  alienage  : 
"(5.)  The  registration  by  officers  in  the  diplomatic  or  consular 
"  service  of  her  Majesty  of  the  births  and   deaths   of 
"  British  subjects  who  may  be  born  or  die  out  of  her 
"  Majesty's  dominions,  and  of  the  marriages  of  persons 
"  married   at    any  of  her  Majesty's  embassies  or  lega- 
"  tions  : 
"(6.)  The  transmission  to  the  United  Kingdom  for  the  purpose 
"  of  registration  or  safe  keeping,  or  of  being  produced  as 
"  evidence^  of  any  declarations  or    certificates   made  in 
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"  pursuance  of  this  Act  out  of  the  United  Kingdom,  or 
"  of  any  copies  of  such  declarations  or  certificates,  also  of 
"  copies  of  entries   contained  in  any  register  kept  out  of 
"  the  United  Kingdom  in  pursuance  of  or  for  the  purpose 
"  of  carrying  into  effect  the  provisions  of  this  Act : 
*'  (7.)  With  the  consent  of  the  Treasury  the  imposition  and  appli- 
"  cation  of  fees  in  respect  of  any  registration  authorized 
"  to  be  made  by  this  Act,  and  in  respect  of  the  making 
"  any  declaration  or  the  grant  of  any  certificate  autho- 
"  rized  to  be  made  or  granted  by  this  Act. 
"  The  said  Secretary  of  State,  by  a  further  regulation,  may  repeal, 
"  alter,  or  add  to  any  regulation  previously  made  by  him  in  pursu- 
"  ance  of  this  section. 

"  Any  regulation  made  by  the  said  Secretary  of  State  in  pur- 
*'  suance  of  this  section  shall  be  deemed  to  be  within  the  powers 
"  conferred  by  this  Act,  and  shall  be  of  the  same  force  as  if  it  had 
"  been  enacted  in  this  Act,  but  shall  not,  so  far  as  respects  the 
*'  imposition  of  fees,  be  in  force  in  any  British  possession,  and  shall 
"  not,  so  far  as  respects  any  other  matter,  be  in  force  in  any  British 
"  possession  in  which  any  Act  or  ordinance  to  the  contrary  of  or 
"  inconsistent  with  any  such  direction  may  for  the  time  being  be  in 
"  force. 

"12.  The  following  regulations  shall  be  made  with  respect  to   Regula- 
"  evidence  under  this  Act :—  ^ions  as  to 


I 


"  (1.)  Any  declaration  authorized  to  be  made  under  this  Act  may 
"  be  proved  in  any  legal  proceeding  by  the  production  of 
"  the  original  declaration,  or  of  any  copy  thereof  certified 
"  to  be  a  true  copy  by  one  of  her  Majesty's  Principal 
"  Secretaries  of  State,  or  by  any  person  authorized  by 
"  regulations  of  one  of  her  Majesty's  Principal  Secretaries 
"  of  State  to  give  certified  copies  of  such  declaration,  and 
"  the  production  of  such  declaration  or  copy  shall  be 
"  evidence  of  the  person  therein  named  as  declarant 
"  having  made  the  same  at  the  date  in  the  said  declaration 
"  mentioned : 

"  (2.)  A  certificate  of  naturalization  may  be  proved  in  any  legal 
"  proceeding  by  the  production  of  the  original  certificate, 
"or  of  any  copy  thereof  certified  to  be  a  true  copy  by 
"  one  of  her  Majesty's  Principal  Secretaries  of  State,  or 
"  by  any  person  authorized  by  regulations  of  one  of  her 
"  Majesty's  Principal  Secretaries  of  State  to  give  certified 
"  copies  of  such  certificate  : 

"  (3.)  A  certificate  of  re-admission  to  British  nationality  may  be 
"  proved  in  any  legal  proceeding  by  the  production  of  the 
"  original  certificate,  or  of  any  copy  thereof  certified  to  be 
"  a  true  copy  by  one  of  her  Majesty's  Principal  Secre- 
"  taries  of  State,  or  by  any  person  authorized  by  regula- 
V  V  2 
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"  tions  of  one  of  her  Majesty's  Principal  Secretaries  of 
"  State  to  give  certified  copies  of  such  certificate  : 

"  (4.)  Entries  in  any  register  authorized  to  be  made  in  pursuance 
''  of  this  Act  shall  be  proved  by  such  copies  and  certified 
"  in  such  manner  as  may  be  directed  by  one  of  her 
"  Majesty's  Principal  Secretaries  of  State,  and  the  copies 
"of  such  entries  shall  be  evidence  of  any  matters  by  this 
^'  Act  or  by  any  regulation  of  the  said  Secretary  of  State 
"  authorized  to  be  inserted  in  the  register : 

^'  (5.)  The  Documentary  Evidence  Act,  1868,  shall  apply  to  any 
"  regulation  made  by  a  Secretary  of  State,  in  pursuance 
"of  or  for  the  purpose  of  carrying  into  effect  any  of  the 
^'  provisions  of  this  Act. 


Saving  of 
letters  of 
denization. 

Saving  as 
to  British 
ships. 

Saving  of 
allegiance 
prior  to 
expatria- 
tion. 

Power  of 
colonies  to 
legislate 
with  re- 
spect to 
naturaliza- 
tion. 


Definition 
of  terms. 


"  Miscellaneous. 

"13.  Nothing  in  this  Act  contained  shall  affect  the  grant  of  letters 
of  denization  by  her  Majesty. 

"14.  Nothing  in  this  Act  contained  shall  qualify  an  alien  to  be 
the  owner  of  a  British  ship. 

"15.  Where  any  British  subject  has  in  pursuance  of  this  Act 
become  an  alien,  he  shall  not  thereby  be  discharged  from  any 
liability  in  respect  of  any  acts  done  before  the  date  of  his  so 
becoming  an  alien. 

"  16.  All  laws,  statutes,  and  ordinances  which  may  be  duly  made 
by  the  legislature  of  any  British  possession  for  imparting  to  any 
person  the  privileges,  or  any  of  the  privileges,  of  naturalization,  to 
be  enjoyed  by  such  person  within  the  limits  of  such  possession, 
shall  within  such  limits  have  the  authority  of  law,  but  shall  be 
subject  to  be  confirmed  or  disallowed  by  her  Majesty  in  the  same 
manner,  and  subject  to  the  same  rules  in  and  subject  to  which 
her  Majesty  has  power  to  confirm  or  disallow  any  other  laws, 
statutes,  or  ordinances  in  that  possession. 

"  17.  In  this  Act,  if  not  inconsistent  with  the  context  or  subject- 
matter  thereof, — 
" '  Disability '  shall  mean  the  status  of  being  an  infant,  lunatic, 

"  idiot,  or  married  woman : 
'"  British  possession '  shall  mean  any  colony,  plantation,  island, 
"  territory,  or  settlement  within  her  Majesty's  dominions,  and 
"  not  within  the  United  Kingdom,  and  all  territories  and 
"  places  under  one  legislature  are  deemed  to  be  one  British 
"  possession  for  the  purposes  of  this  Act  : 
" '  The   Governor   of  any  British   possession '   shall  include  any 

"  person  exercising  the  chief  authority  in  such  possession  : 
"  '  Ofiicer  in  the  diplomatic  service  of  her  Majesty  '  shall  mean 
"  any  ambassador,  minister  or  charge-d'affaires,  or  secretary  of 
"  legation,    or    any    person    appointed    by    such    ambassador, 
"  minister,  charge-d'affaires,  or  secretary  of  legation  to  execute 
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"  any  duties  imposed  by  this  Act  on  an  officer  in  the  diplomatic 
"  service  of  her  Majesty  : 
**  *  Officer  in  the  consular  service  of  her  Majesty  '  shall  mean 
"  and  include  consul-general,  consul,  vice-consul,  and  consular 
"agent,  and  any  person  for  the  time  being  discharging  the 
"  duties  of  consul-general,  consul,  vice-consul,  and  consular 
"  agent. 

'*  Repeal  of  Acts  mentioned  in  Schedule. 

"  18.  The  several  Acts  set  forth  in  the  first  and  second  parts  of   I^epe^^l  of 
"the  schedule  annexed   hereto    shall  be  wholly   repealed,  and  the 
"Acts    set   forth  in  the  third  part  of  the  said    schedule  shall  be 
"  repealed  to  the  extent  therein  mentioned ;   provided  that  the  repeal 
"  enacted  in  this  Act  shall  not  affect — 

"(1.)  Any  right  acquired  or  thing  done  before  the  passing  of 

"  this  Act : 
"  (2.)  Any  liability  accruing  before  the  passing  of  this  Act : 
"  (3.)  Any  penalty,  forfeiture,  or  other  punishment  incurred  or  to 
"  be  incurred  in  respect  of  any  offence  committed  before 
"  the  passing  of  this  Act : 
"  (4.)  The  institution  of  any  investigation  or  legal  proceeding  or 
"any  other   remedy   for    ascertaining    or    enforcing    any 
"  such   liability,    penalty,    forfeiture,    or   punishment    as 
"aforesaid." 

Here  follows  the  schedule  of  repealed  Acts. 


TREATY    OF    NATURALIZATION    WITH    THE    UNITED    STATES. 

{Convention  between  Her  Majesty  and  the  United  States  of  America 
relative  to  Naturalization.  Signed  at  London,  May  13,  1870.) 
[Ratifications  exchanged  at  London,  August  10,  1870.] 

"  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain 
"  and  Ireland,  and  the  President  of  the  United  States  of  America, 
"  being  desirous  to  regulate  the  citizenship  of  British  subjects  who 
"  have  emigrated,  or  who  may  emigrate,  from  the  British  dominions 
"  to  the  United  States  of  America,  and  of  citizens  of  the  United 
"  States  of  America  who  have  emigrated,  or  who  may  emigrate,  from 
"  the  United  States  of  America  to  the  British  dominions,  have  re- 
"  solved  to  conclude  a  convention  for  that  purpose,  and  have  named 
"  as  their  plenipotentiaries,  that  is  to  say  : — 

"  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain 
"and  Ireland,  the  Right  Honourable  George  William  Frederick, 
"  Earl  of  Clarendon,  Baron  Hyde  of  Hindon,  a  Peer  of  the  United 
"  Kingdom,  a  Member  of  her  Britannic  Majesty's  Most  Honourable 
"  Privy  Council,  Knight  of  the  Most  Noble  Order  of  the  Garter, 
"  Knight  Grand  Cross  of  the  Most  Honourable  Order  of  the  Bath, 
"her  Britannic  Majesty's  Principal  Secretary  of  State  for  Foreign 
"  Affairs ; 
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*'And  the  President  of  the  United  States  of  America,  John 
"Lothrop  Motley,  Esquire,  Envoy  Extraordinary  and  Minister 
"  Plenipotentiary  of  the  United  States  of  America  to  her  Britannic 
"Majesty; 

"  Who,  after  having  communicated  to  each  other  their  respective 
"  full  powers,  found  to  be  in  good  and  due  form,  have  agreed  upon 
"  and  concluded  the  following  articles  : — 

"  Article  I. — British  subjects  who  have  become,  or  shall  become, 
"and  are  naturalized  according  to  law  within  the  United  States  of 
"■  America  as  citizens  thereof,  shall,  subject  to  the  provisions  of 
"  Article  II.,  be  held  by  Great  Britain  to  be  in  all  respects  and  for 
"  all  purposes  citizens  of  the  United  States,  and  shall  be  treated  as 
"■  such  by  Great  Britain. 

"  Eeciprocally,  citizens  of  the  United  States  of  America  who  have 
"  become,  or  shall  become,  and  are  naturalized  according  to  law 
"  within  the  British  dominions  as  British  subjects,  shall,  subject  to 
"the  provisions  of  Article  II.,  be  held  by  the  United  States  to  be  in 
"  all  respects  and  for  all  purposes  British  subjects,  and  shall  be 
"  treated  as  such  by  the  United  States. 

"  Article  II. — Such  British  subjects  as  aforesaid  who  have  be- 
"  come  and  are  naturalized  as  citizens  within  the  United  States,  shall 
"  be  at  liberty  to  renounce  their  naturalization  and  to  resume  their 
"  British  nationality,  provided  that  such  renunciation  be  publicly 
"  declared  within  two  years  after  the  twelfth  day  of  May,  1870. 

"  Such  citizens  of  the  United  States  as  aforesaid  who  have  become 
"  and  are  naturalized  within  the  dominions  of  her  Britannic  Majesty 
"  as  British  subjects,  shall  be  at  liberty  to  renounce  their  natura- 
"  lization  and  to  resume  their  nationality  as  citizens  of  the  United 
"  States,  provided  that  such  renunciation  be  publicly  declared  within 
"  two  years  after  the  exchange  of  the  ratifications  of  the  present  con- 
"  vention. 

"  The  manner  in  which  this  renunciation  may  be  made  and 
"  publicly  declared  shall  be  agreed  upon  by  the  Governments  of  the 
"  respective  countries. 

"Article  III. — If  any  such  British  subject  as  aforesaid,  natura- 
"  lized  in  the  United  States,  should  renew  his  residence  within  the 
"  dominions  of  her  Britannic  Majesty,  her  Majesty's  Government 
"  may,  on  his  own  application  and  on  such  conditions  as  that  Govern- 
"  ment  may  think  fit  to  impose,  re-admit  him  to  the  character  and 
"  privileges  of  a  British  subject,  and  the  United  States  shall  not,  in 
"  that  case,  claim  him  as  a  citizen  of  the  United  States  on  account  of 
"  his  former  naturalization. 

"  In  the  same  manner,  if  any  such  citizen  of  the  United  States 
"  as  aforesaid,  naturalized  within  the  dominions  of  her  Britannic 
"  Majesty,  should  renew  his  residence  in  the  United  States,  the 
"  United  States  Government  may,  on  his  own  application  and  on 
"  such  conditions  as  that  Government  may  think  fit  to  impose,  re- 
"  admit  him  to  the  character  and  privileges  of  a  citizen  of  the  United 


APPENDIX    V.  663 

<'  States,  and  Great  Britain  shall  not,  in  that  case,  claim  him  as  a 
"  British  subject  on  account  of  his  former  naturalization. 

"Article  IV. — The  present  convention  shall  be  ratified  by  her 
*'  Britannic  Majesty  and  by  the  President  of  the  United  States,  by 
"  and  with  the  advice  and  consent  of  the  Senate  thereof,  and  the 
"  ratifications  shall  be  exchanged  at  London  as  soon  as  may  be 
"  within  twelve  months  from  the  date  hereof. 

"  In  witness  whereof  the  respective  plenipotentiaries  have  signed 
"  the  same,  and  have  aflEixed  thereto  their  respective  seals. 

"  Done  at  London  the  thirteenth  day  of  May,  in  the  year  of  our 
Lord  1870. 

(l.s.)  "  Clarendon. 

(l.s.)  "  John  Lothrop  Motley." 


"  35  &  36    Vict.  c.  39.     An  Act  for  amending  the  Law  in  certain 
''  cases  in  relation  to  Naturalization.  [25th  July  1872.] 

"  Whereas  by  a  convention  between  her  Majesty  and  the  United 
"  States  of  America,  supplementary  to  the  convention  of  the  thirteenth 
"  day  of  May  one  thousand  eight  hundred  and  seventy,  respecting 
"  naturalization,  and  signed  at  Washington  on  the  twenty-third  day 
"  of  February  one  thousand  eight  hundred  and  seventy-one,  and  a 
"  copy  of  which  is  contained  in  the  schedule  to  this  Act,  provision 
"  is  made  in  relation  to  the  renunciation  by  the  citizens  and  subjects 
''  therein  mentioned  of  naturalization  or  nationality  in  the  presence 
"  of  the  officers  therein  mentioned : 

"  And  whereas  doubts  are  entertained  whether  such  provisions  are 
"  altogether  in  accordance  with  the  Naturalization  Act,  1870 ;  and 
^*  whereas  other  doubts  have  arisen  with  respect  to  the  effect  of 
"  '  The  Naturalization  Act,  1870,'  on  the  rights  of  women  married 
"  before  the  passing  of  that  Act ;  and  it  is  expedient  to  remove  such 
"  doubts : 

'*  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
"  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
"  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
"  authority  of  the  same,  as  follows  : 

"  1.  This  Act  may  be  cited  for  all  purposes  as  the  Naturalization   Short  title. 
"  Act,  1872,  and  this  Act  and  '  The  Naturalization  Act,  1870,'  may 
"  be  cited  together  as  *  The  Naturalization  Acts,  1870  and  1872.' 

"  2.  Any  renunciation  of  naturalization  or  of  nationality  made  in   Confirma- 

"  manner  provided  by  the  said  supplementary  convention  by  the   *^^^  -i^^' 
..  ^    ,         J      "^^1         •  ^  •      4.1.  -J  ^'        '       nunciation 

*'  persons    and  under  the  circumstances  m  the  said  convention  in   ^f  nation- 

"  that  behalf  mentioned  shall  be  valid  to  all  intents,  and  shall  be  ality  under 

"  deemed  to  be  authorized  by  the  said  Naturalization  Act,  1870.   the  Con- 

*'  This  section  shall  be  deemed  to  take  effect  from  the  date  at  which   mention. 

"  the  said  supplementary  convention  took  effect. 

"  3.  Nothing  contained  in  '  The  Naturalization  Act,  1870,'  shall  Saving 
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clause  as  to  "  deprive  any  married  woman  of  any  estate  or  interest  in  real  or 
property  of  "personal  property  to  which  she  may  have  become  entitled  pre- 
married        a  yiously  to  the  passing  of  that  Act,  or  affect  such  estate  or  interest 
"  to  her  prejudice." 


married 
■women 


SCHEDULE. 

"  Convention  between  Her  Majesty  and  the  United  States  of  America , 
**  supplementary  to  the  Convention  of  May  13,  1870,  respecting 
^^Naturalization.  Signed  at  Washington,  February  23,  1871. 
"  [Ratifications  exchanged  at  Washington  May  4,  1871.] 

"  Whereas  by  the  second  article  of  the  convention  between  her 
"  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
"  Ireland  and  the  United  States  of  America  for  regulating  the  citizen- 
"  ship  of  subjects  and  citizens  of  the  contracting  parties  who  have 
"  emigrated  or  may  emigrate  from  the  dominions  of  the  one  to  those 
"  of  the  other  party,  signed  at  London,  on  the  13th  of  May,  1870,  it 
"  was  stipulated  that  the  manner  in  which  the  renunciation  by  such 
"  subjects  and  citizens  of  their  naturalization,  and  the  resumption  of 
"  their  native  allegiance,  may  be  made  and  publicly  declared,  should 
*'  be  agreed  upon  by  the  Governments  of  the  respective  countries  : 
"  her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain 
"  and  Ireland  and  the  President  of  the  United  States  of  America, 
*'  for  the  purpose  of  effecting  such  agreement,  have  resolved  to  con- 
"  elude  a  supplemental  convention,  and  have  named  as  their  pleni- 
"  potentiaries,  that  is  to  say  :  her  Majesty  the  Queen  of  the  United 
"  Kingdom  of  Great  Britain  and  Ireland,  Sir  Edward  Thornton, 
"  Knight  Commander  of  the  Most  Honourable  Order  of  the  Bath, 
"  and  her  Envoy  Extraordinary  and  Minister  Plenipotentiary  to  the 
"  United  States  of  America  ;  and  the  President  of  the  United  States 
"  of  America,  Hamilton  Fish,  Secretary  of  State ;  who  have  agreed 
"  as  follows  : 

"  Art.  I. — Any  person  being  originally  a  citizen  of  the  United 
"  States  who  had,  previously  to  May  13,  1870,  been  naturalized  as  a 
"  British  subject,  may  at  any  time  before  August  10,  1872,  and  any 
"  British  subject  who,  at  the  date  first  aforesaid,  had  been  naturalized 
"  as  a  citizen  within  the  United  States,  may  at  any  time  before 
"  May  12,  1872,  publicly  declare  his  renunciation  of  such  natura- 
"  lization  by  subscribing  an  instrument  in  writing,  substantially  in 
"  the  form  hereunto  appended,  and  designated  as  Annex  A. 

"  Such  renunciation,  by  an  original  citizen  of  the  United  States, 
"of  British  nationality,  shall,  within  the  territories  and  jurisdiction 
"  of  the  United  States,  be  made  in  duplicate,  in  the  presence  of  any 
"  court  authorized  by  law  for  the  time  being  to  admit  aliens  to 
"  naturalization,  or  before  the  clerk  or  prothonotary  of  any  such 
"  court :  if  the  declarant  be  beyond  the  territories  of  the  United 
"  States,  it  shall  be  made  in  duplicate,  before  any  diplomatic  or  con- 
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"  sular  officer  of  the  United  States.  One  of  such  duplicates  shall 
''  remain  of  record  in  the  custody  of  the  court  or  officer  in  whose 
"  presence  it  was  made ;  the  other  shall  be,  without  delay,  trans- 
"  mitted  to  the  department  of  State. 

"  Such  renunciation,  if  declared  by  an  original  British  subject,  of 
''his  acquired  nationality  as  a  citizen  of  the  United  States,  shall,  if 
"the  declarant  be  in  the  United  Kingdom  of  Great  Britain  and 
"  Ireland,  be  made  in  duplicate,  in  the  presence  of  a  justice  of  the 
"peace;  if  elsewhere  in  her  Britannic  Majesty's  dominions,  in 
"  triplicate,  in  the  presence  of  any  judge  of  civil  or  criminal  juris- 
"  diction,  of  any  justice  of  the  peace,  or  of  any  other  officer  for 
"  the  time  being  authorized  by  law,  in  the  place  in  which  the  de- 
"  clarant  is,  to  administer  an  oath  for  any  judicial  or  other  legal 
"  purpose ;  if  out  of  her  Majesty's  dominions,  in  triplicate,  in  the 
"  presence  of  any  officer  in  the  diplomatic  or  consular  service  of  her 
"  Majesty. 

"Art.  II. — The  contracting  parties  hereby  engage  to  communi- 
"  cate  each  to  the  other,  from  time  to  time,  lists  of  the  persons  who, 
"  within  their  respective  dominions  and  territories,  or  before  their 
"  diplomatic  and  consular  officers,  have  declared  their  renunciation 
"  of  naturalization,  with  the  dates  and  places  of  making  such  de- 
"  clarations,  and  such  information  as  to  the  abode  of  the  declarants, 
"  and  the  times  and  places  of  their  naturalization,  as  they  may  have 
"  furnished. 

"  Art.  III. — The  present  convention  shall  be  ratified  by  her 
"  Britannic  Majesty,  and  by  the  President  of  the  United  States  by 
"  and  with  the  advice  and  consent  of  the  Senate  thereof,  and  the 
"  ratifications  shall  be  exchanged  at  Washington  as  soon  as  may  be 
"  convenient. 

"  In  witness  whereof,  the  respective  plenipotentiaries  have  signed 
"  the  same,  and  have  affixed  thereto  their  respective  seals. 

"  Done  at  Washington,  the  twenty-third  day  of  February,  in  the 
"  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-one. 

(l.s.)         "  Edwd.  Thornton, 
(l.s.)         "  Hamilton  Fish. 

Annex  (A.) 

"  I,  A.B.,  of  {insert  abode),  being  originally  a  citizen  of  the  United 
"  States  of  America  {or  a  British  subject^,  and  having  become 
"  naturalized  within  the  dominions  of  her  Britannic  Majesty  as  a 
"  British  subject  (or  as  a  citizen  within  the  United  States  of  America), 
"  do  hereby  renounce  my  naturalization  as  a  British  subject  {or 
"  citizen  of  the  United  States) ;  and  declare  that  it  is  my  desire  to 
"  resume  my  nationality  as  a  citizen  of  the  United  States  {or  British 
^^  subject). 

(Signed)  "J..i5. 
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*'  Made  and  subscribed  before  me  in  (insert 

"  country  or  other  subdivision,  and  state,  province,  colony,  legation, 
*'  or  consulate),  this  day  of  187 

(Signed)         "  E.F., 

"  Justice  of  the  Peace  (or  other  title). 
(l.s.)         "  Edwd.  Thornton, 
(l.s.)         ''  Hamilton  Fish. 
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RIGHT    OF    JURISDICTION    OVER    PERSONS   AND    THINGS. 

"  16  &  17  Vict.  c.  107. — An  Act  to  amend  and  consolidate  the  Laws 
"  relating  to  the  Customs  of  the  United  Kingdom  and  of  the  Isle  of 
"  Man,  and  certain  Laics  relating  to  Trade  and  Navigation  and 
"  the  British  Possessions.     [20th  August,  1853.] 

*'  Sec.  150. — The  following  goods  may,  by  Proclamation  or  Order 
"  in  Council,  be  prohibited  either  to  be  exported  or  carried  coast- 
"  wise :  arms,  ammunition,  and  gunpowder,  military  and  naval 
"  stores,  and  any  articles  Avhich  her  Majesty  shall  judge  capable  of 
"  being  converted  into  or  made  useful  in  increasing  the  quantity  of 
"  military  or  naval  stores,  provisions,  or  any  sort  of  victual  which 
"  may  be  used  as  food  by  man,  and  if  any  goods  so  prohibited  shall 
"  be  exported  from  the  United  Kingdom,  or  carried  coastwise  or  be 
''  water-borne  to  be  so  exported  or  carried,  they  shall  be  forfeited." 

This  section  was  repealed  by  the  Customs  Consolidation  Act, 
1876  (39  &  40  Vict.  c.  36),  but  its  provisions  re-appear  in  the 
138th  section  of  that  Act  in  almost  identical  terms,  as  follows: — 

"  Sec  138. — The  following  goods  may,  by  Proclamation  or  Order 
"  in  Council,  be  prohibited  either  to  be  exported  or  can*ied  coast- 
"  wise : — arms,  ammunition,  and  gunpowder,  military  and  naval 
*'  stores,  and  any  articles  which  her  Majesty  shall  judge  capable  of 
"  being  converted  into  or  made  useful  in  increasing  the  quantity  of 
*'  military  or  naval  stores,  provisions,  or  any  sort  of  victual  which 
"  may  be  used  as  food  for  man,  and  if  any  goods  so  prohibited  shall 
*'  be  exported  or  brought  to  any  quay  or  other  place  to  be  shipped 
''  for  exportation  from  the  United  Kingdom  or  carried  coastwise,  or 
"  be  water-borne  to  be  so  exported  or  carried,  they  shall  be  for- 
"  feited." 

In  accordance  with  the  provisions  of  the  first  Statute,  soon  after 
the  breaking  out  of  the  war  with  Russia  (Saturday,  February  18, 
1854),  the  Queen  issued  the  following  Proclamation  :— 

"  By  the  Queen — A  Proclamation. 
"  Victoria  R. 

"  Whereas,  by  the  Customs  Consolidation  Act,  1853,  certain 
"  goods  may  be  prohibited  either  to  be  exported  or  carried  coast- 
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wise;  and  whereas  we,  by  and  with  the  advice  of  our  Privy 
Council,  deem  it  expedient  and  necessary  to  prohibit  the  goods 
heinafter-mentioned  either  to  be  exported  or  carried  coastwise ; 
we,  by  and  with  the  advice  aforesaid,  do  hereby  order  and  direct 
that,  from  and  after  the  date  hereof,  all  Arms,  Ammunition  and 
Gunpowder,  Military  and  Naval  Stores,  and  the  following 
articles — being  articles  which  we  have  judged  capable  of  being 
converted  into,  or  made  useful  in  increasing  the  quantity  of  mili- 
tary or  naval  stores — that  is  to  say,  marine  engines,  screw  pro- 
pellers, paddle  wheels,  cylinders,  cranks,  shafts,  boilers,  tubes  for 
boilers,  boiler  plates,  fire  bars,  and  every  article  or  any  other  com- 
ponent part  of  an  engine  or  boiler,  or  any  article  whatsoever 
which  is,  or  can  or  may  become  applicable  for  the  manufacture 
of  marine  machinery,  shall  be  and  the  same  are  hereby  prohibited 
either  to  be  exported  from  the  United  Kingdom  or  carried  coast- 


wise. 


Griven  at  our  Court  at  Buckingham  Palace,  this  eighteenth 
"  day  of  February,  in  the  year  of  our  Lord  One  thousand  eight 
"  hundred  and  fifty-four,  and   in  the  seventeenth  year  of    our 


reign. 


"  God  save  the  Queen." 


Act  of  Congress,  with  Notes  {extracted  from  Dunlop's  Digest  of  the 
General  Laws  of  the  United  States,  ed.  1856. 

"  Chap.  88. — An  Act  (w)  in  addition  to  the  ^  Act  for  the  punishment 
'■^  of  certain  crimes  against  the  United  States,^  and  to  repeal  the 
^'  Acts  therein  mentioned.     [April  20,  1818.] 

"  That  if  any  citizen  of  the  United  States  shall,  within  the  terri- 
"  tory  or  jurisdiction  thereof,  accept  and  exercise  a  commission  to 
"  serve  a  foreign  prince,  state,  colony,  district,  or  people  in  war,  by 
"  land  or  by  sea,  against  any  prince,  state,  colony,  district,  or  people 
"  with  whom  the  United  States  are  at  peace,  the  person  so  offending 
"  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined 
"  not  more  than  two  thousand  dollars,  and  shall  be  imprisoned  not 
"  exceeding  three  years. 

"  Sec.  2. — That  if  any  person  shall,  within  the  territory  or  juris- 
*'  diction  of  the  United   States,  enlist  or  enter  himself,  or  hire  or 

(w)  This  Act  re-enacts  the  Acts  of  1794,  ch.  60, 1797,  58,  and  of  1817, 
eh.  68,  with  some  addition,  and  by  adding  the  words  "  colony,  district, 
or  people." — 7  Wheat.  489,  The  Gran  Para. 

The  object  of  the  laws  was  to  put  an  end  to  the  slave  trade,  and  to 
prevent  the  introduction  of  slaves  from  foreign  countries. — 11  Peters,  73, 
United  States  v.  the  ship  Garonne,  United  States  v.  Skiddy. 

Slaves  of  Louisiana  taken  by  their  owners  to  France  in  1835,  and 
brought  back  with  their  own  consent,  is  not  a  case  within  the  Acts. — 
11  Peters,  73,  United  States  v.  Skiddy. 
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For  any 
person  in 
the  United 
States,  en- 
listing 
others,  &c. 
to  serve  a 
foreign 
state,  &c. 


Fitting  ont 
or  attempt- 
ing to  fit 
out. 


retain  another  person  to  enlist  or  enter  himself,  or  to  go  beyond 
the  limits  or  jurisdiction  of  the  United  States  with  intent  to  be 
enlisted  or  entered  in  the  service  of  any  foreign  prince,  state, 
colony,  district,  or  people,  as  a  soldier,  or  as  a  marine  or  seaman, 
on  board  of  any  vessel  of  vp-ar,  letter  of  marque,  or  privateer,  every 
person  so  offending  shall  be  deemed  guilty  of  a  high  misdemeanor, 
and  shall  be  fined  not  exceeding  one  thousand  dollars,  and  be 
imprisoned  not  exceeding  three  years :  Provided  that  this  Act 
shall  not  be  construed  to  extend  to  any  subject  or  citizen  of  any 
foreign  prince,  state,  colony,  district,  or  people,  who  shall  tran- 
siently be  within  the  United  States,  and  shall  on  board  of  any 
vessel  of  war,  letter  of  marque,  or  privateer,  which,  at  the  time  of 
its  arrival  within  the  United  States,  was  fitted  and  equipped  as 
such,  enlist  or  enter  himself,  or  hire  or  retain  another  subject 
or  citizen  of  the  same  foreign  prince,  state,  colony,  district,  or 
people  (re),  who  is  transiently  within  the  United  States,  to  enlist 
or  enter  himself  to  serve  such  foreign  prince,  state,  colony,  district, 
or  people,  on  board  such  vessel  of  war,  letter  of  marque,  or 
privateer,  if  the  United  States  shall  then  be  at  peace  with  such 
foreign  prince,  state,  colony,  district,  or  people. 
"  Sec.  3. — That  if  any  person  shall  within  the  limits  of  the  United 
States  fit  out  and  arm,  or  attempt  (^)  to  fit  out  and  arm,  or  procure 
to  be  fitted  out  and  armed,  or  shall  knowingly  be  concerned  in  the 
furnishing,  fitting  out,  or  (z)  arming  of  any  ship  or  vessel  with 


(x)  The  intent  must  be  a  fixed  one,  and  not  contingent,  and  formed 
within  the  United  States,  and  before  the  vessel  leaves  the  United  States. 
—4  Peters,  445,  466,  United  States  v.  Quincy ;  3  Dal.  307,  Moodie  v.  The 
Alfred. 

The  law  does  not  prohibit  the  sailing  of  armed  vessels  belonging  to  om* 
citizens,  out  of  our  ports,  on  bond,  &c.,  that  they  will  not  be  employed 
to  commit  hostilities  against  powers  at  peace  with  us. — 6  Peters,  466 ; 
Johnson,  J. 

The  indictment  charged  the  fitting  out  of  the  Bolivar  with  intent  that 
she  should  be  employed  in  the  service  of  a  foreign  people,  that  is  to  say, 
in  the  service  of  the  United  Provinces  of  Kio  de  la  Plata ;  held  that, 
although  the  United  Provinces  were  recognized  by  the  United  States, 
the  charge,  under  the  inuendo,  was  sufficiently  laid. — 6  Peters,  445,  467, 
United  States  v.  Quincy. 

(y)  An  effort  to  fit  out  will  satisfy  the  law. — 6  Peters,  445-464. 

The  vessel  was  fitted  out  and  repaired  at  Baltimore,  and,  with  some 
warlike  munitions  on  bond  given,  sailed  for  St.  Thomas,  where  she  was 
fully  armed,  and  cruised  under  a  Buenos  Ayrean  commission.  This  was 
held  to  be  an  attempt. — 6  Peters,  445,  United  States  v.  Quincy. 

(z)  Either  will  constitute  the  offence.— 6  Peters,  445,  464,  United 
States  V.  Quincy.     It  is  not  necessary  to  charge  the  fitting  and  arming. 

The  owner  is  liable  under  the  Act,  if  he  authorized  and  superintended 
the  fitting  and  arming,  without  being  personally  present. 

It  is  not  essential  that  the  fitment  should  have  been  completed.  It  is 
not  necessary  that  even  equipment  of  a  slave  voyage  should  have  been 
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"  intent  (a)  that  such  ship  or  vessel  shall  be  employed  in  the  service 

"  of  any  foreign  prince  or  state  (b),  or  of  any  colony,  district,  or 

"  people,  to  cruize  or  commit  hostilities  against  the  subjects,  citizens, 

"  or  property   of  any  foreign  prince    or    state,   or  of    any   colony, 

*'  district,  or  people  (c)  with  whom  the  United  States  are  at  peace, 

"  or   shall  issue  or   deliver   a  commission  within  the   territory  or 

"jurisdiction  of  the  United   States  for  any  ship  or  vessel,  to  the 

"  intent  that  she  may  be  employed  as  aforesaid,  every  person  so 

"offending  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall 

"  be  fined  not  more  than  ten  thousand  dollars,  and  imprisoned  not 

"  more  than  three  years ;  and  every  such  ship  or  vessel,  with  her   The  vessel, 

"  tackle,  apparel,  and  furniture,  together  with  all  materials,  arms,   &9"  ^o^- 

"  ammunition,  and  stores,  which  may  have  been  procured  for  the  ^®^<^®^- 

"  building  and  equipment  thereof,  shall  be  forfeited,  one  half  to  the   Half  to  the 

"  use  of  the  informer,  and  the  other  half  to  the  use  of  the  United  informer. 

"  States. 

"  Sect.  4. — That  if  any  citizen  or  citizens  of  the  United   States  For  citi- 
"  shall,  without  the  limits  thereof,  fit  out  and  arm,  or  attempt  to  fit  zens  fitting 
"  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall  know-  ^^^  ?^ 
"  ingly  aid  or  be  concerned  in  the  furnishing,  fitting  out,  or  arming,   ^^^q^' 
"  any  private  ship  or  vessel  of  war,  or  privateer,  with  intent  that   aiding. 
"  such  ship  or  vessel  shall  be  employed  to  cruize  or  commit  hostili- 
"  ties  upon  the  citizens  of  the  United  States,  or  their  property,  or 
"  shall  take  the  command  of,  or  enter  on  board  of  any  such  ship  or 
"  vessel  for  the  intent  aforesaid,  or  shall   purchase   any  interest   in 
"  any  such  ship  or  vessel,  with  a  view  to  share  in  the  profits  thereof, 
"  such  person  so  offending  shall   be  deemed  guilty  of  a  high  misde-   To  be  tried 
"  meaner,  and  fined  not  more  than  ten  thousand  dollars,  and  im-   where  ap- 
"  prisoned  not  more  than  ten  years ;  and  the  trial  for  such  offence,   prehended, 
"  if  committed  without  the  limits  of  the  United  States,  shall  be  in  ?^      } 
"  the  district  in  which  the  offender  shall  be   apprehended  or  first 
'*  brought. 

taken  on  board  in  the  port  of  the  United  States.  In  this  case  part  of 
the  equipment  of  the  General  Winder  for  a  slaving  voyage  was  shipped 
on  another  vessel  for  St.  Thomas,  and  then  transhipped  to  the  General 
Winder. 

The  particulars  of  the  fitting  out  need  not  be  set  out  in  the  indictment ; 
they  are  minute  acts,  incapable  of  exact  specification,  473,  475. 

The  indictment  should  allege  that  the  vessel  was  built,  fitted,  &c., 
within  the  jurisdiction  of  the  United  States,  476,  477,  and  "  with  intent 
to  employ  the  vessel "  in  the  slave  trade ;  and  alleging  that  "  the 
intent "  was  "  that  the  vessel  should  be  employed  in  the  slave  trade  " 
was  not  sufficient,  476. — 12  Wheat.  460,  United  States  v.  Gooding. 

{a)  Although  the  arms  and  ammunition  were  cleared  as  cargo,  and 
the  men  enlisted  as  for  a  mercantile  voyage. — 7  Wheat.  471,  486,  The 
Gran  Pai'a. 

(6)  That  is,  a  Government  acknowledged  by  the  United  States. — 
6  Peters,  467. 

(c)  Note  (ci),  sec.  2. 
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Augment- 
ing in  the 
United 
States  the 
force  of 
foreign - 
armed 
vessels. 


Setting  on 
foot  within 
the  United 
States  any 
military 
expedition 
against  a 
friendly 
power. 


District 
Courts  to 
have  cog- 
nizance of. 

The  presi- 
dent may 
employ  the 
forces  or 
the  militia 
for  sup- 
pressing 
such  expe- 
ditions. 


"  Sec.  5. — That  if  any  person  shall,  within  the  territory  of  juris 
diction  of  the  United  States,  increase  or  augment,  or  procure  to 
be  increased  or  augmented,  or  shall  knowingly  be  concerned  in 
increasing  or  augmenting  the  force  of  any  ship  of  war,  cruizer,  or 
other  armed  vessel,  which,  at  the  time  of  her  arrival  within  th 
United  States,  Avas  a  ship  of  war,  or  cruizer,  or  armed  vessel,  in 
the  service  of  any  foreign  prince  or  state,  or  of  any  colony,  dis- 
trict, or  people,  or  belonging  to  the  subjects  or  citizens  of  any 
such  prince  or  state,  colony,  district,  or  people,  the  same  being 
at  war  with  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people  with  whom  the  United  States  are  at  peace,  by  adding  to 
the  number  of  the  guns  of  such  vessel,  or  by  cha,nging  those  on 
board  of  her  for  guns  of  a  larger  calibre,  or  by  the  addition 
thereto  of  any  equipment  solely  applicable  to  war,  every  person 
so  offending  shall  be  deemed  guilty  of  a  high  misdemeanor,  shall 
be  fined  not  more  than  one  thousand  dollars,  and  be  imprisoned 
not  more  than  one  year. 

"  Sec.  6. — That  if  any  person  shall,  within  the  territory  or  juris- 
diction of  the  United  States,  begin  or  set  on  foot,  or  provide  or 
prepare  the  means  for,  any  military  expedition  or  enterprise,  to 
be  carried  on  from  thence  against  the  territory  or  dominions  of 
any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people 
with  whom  the  United  States  are  (at)  peace,  every  person  so 
offending  shall  be  deemed  guilty  of  a  high  misdemeanor,  and 
shall  be  fined  not  exceeding  three  thousand  dollars,  and  im- 
prisoned not  more  than  three  years  (d). 

"  Sec.  7. — That  the  District  Courts  shall  take  cognizance  of  com- 
plaints, by  whomsoever  instituted,  in  cases  of  captures  made 
within  the  waters  of  the  United  States  or  within  a  marine  league 
of  the  coasts  or  shores  thereof. 

"  Sec.  8. — That  in  every  case  in  which  a  vessel  shall  be  fitted  out 
and  armed,  or  attempted  to  be  fitted  out  and  armed,  or  in  which 
the  force  of  any  vessel  of  war,  cruizer,  or  other  armed  vessel  shall 
be  increased  or  augmented,  or  in  which  any  military  expedition  or 
enterprise  shall  be  begun  or  set  on  foot,  contrary  to  the  provisions 
and  prohibitions  of  this  Act;  and  in  every  case  of  the  capture  of  a 
ship  or  vessel  within  the  jurisdiction  or  protection  of  the  United 
States  as  before  defined,  and  in  every  case  in  which  any  process 
issuing  out  of  any  Court  of  the  United  States  shall  be  disobeyed 
or  resisted  by  any  person  or  persons  having  the  custody  of  any 
vessel  of  war,  cruizer,  or  other  armed  vessel  of  any  foreign  prince 
or  state,  or  of  any  colony,  district,  or  people,  or  of  any  subjects  or 
citizens  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people,  in  every  such  case  it  shall  be  lawful  for  the  President  of 
the  United  States  or  such  other  person  as  he  shall  have  empowered 
for  that  purpose,  to  employ  such  part  of  the  land  or  naval  forces 

(d)  Fenian  invaders  of  Canada  have  been  tried  and  punished  under 
this  section  by  United  States  Court,  1870. 
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of  the  United  States,  or  of  tlie  militia  thereof,  for  the  purpose  o£ 
taking  possession  of  and  detaining  any  such  ship  or  vessel,  with 
her  prize  or  prizes,  if  any,  in  order  to  the  execution  of  the  pro- 
hibitions and  penalties  of  this  Act,  and  to  the  restoring  the  prize 
or  prizes  in  the  cases  in  which  restoration  shall  have  been 
adjudged,  and  also  for  the  purpose  of  preventing  the  carrying  on 
of  any  such  expedition  or  enterprise  from  the  territories  or  juris- 
diction of  the  United  States  against  the  territories  or  dominions 
of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people 
with  whom  the  United  States  are  at  peace. 

"  Sec.  9. — That  it  shall  be  lawful  for  the  President  of  the  United 
States,  or  such  person  as  he  shall  empower  for  that  purpose,  to 
employ  such  part  of  the  land  or  naval  forces  of  the  United  States, 
or  of  the  militia  thereof,  as  shall  be  necessary  to  compel  any 
foreign  ship  or  vessel  to  depart  the  United  States  in  all  cases  in 
which  by  the  laws  of  nations  or  the  treaties  of  the  United  States 
they  ought  not  to  remain  within  the  United  States. 

"  Sec.  10. — That  the  owners  or  consignees  of  every  armed  ship  or 
vessel  sailing  out  of  the  ports  of  the  United  States,  belonging  wholly 
or  in  part  to  citizens  thereof,  shall  enter  into  bond  to  the  United 
States,  with  sufficient  sureties,  prior  to  clearing  out  the  same,  in 
double  the  amount  of  the  value  of  the  vessel  and  cargo  on  board, 
including  her  armament,  that  the  said  ship  or  vessel  shall  not  be 
employed  by  such  owners  to  cruize  or  commit  hostilities  against  the 
subjects,  citizens,  or  property  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people  with  whom  the  United  States  are  at 
peace. 

"  Sec.  11. — That  the  collectors  of  the  customs  be,  and  they  are 
hereby  respectively  authorized  and  required  to  detain  any  vessel 
manifestly  built  for  warlike  purposes,  and  about  to  depart  the 
United  States,  of  which  the  cargo  shall  principally  consist  of  arms 
and  munitions  of  war,  when  the  number  of  men  shipped  on  board 
or  other  circumstances  shall  render  it  probable  that  such  vessel  is 
intended  to  be  employed  by  the  owner  or  owners  to  cruize  or 
commit  hostilities  upon  the  subjects,  citizens,  or  property  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people  with 
whom  the  United  States  are  at  peace,  until  the  decision  of  the 
President  be  had  thereon,  or  until  the  owner  or  owners  shall  give 
such  bond  and  security  as  is  required  of  the  owners  of  armed 
ships  by  the  preceding  section  of  this  Act. 

"  Sec.  12. — That  the  Act  passed  on  the  5th  day  of  June,  1794, 
entitled  '  An  Act  in  addition  to  the  Act  for  the  Punishment  of 
certain  Crimes  against  the  United  States,'  continued  in  force,  for 
a  limited  time,  by  the  Act  of  the  2nd  of  March,  1797,  and  per- 
petuated by  the  Act  passed  on  the  24th  of  April,  1800,  and  the 
Act  passed  on  the  14th  day  of  June,  1797,  entitled  'An  Act  to 
prevent  Citizens  of  the  United  States  from  privateering  against 
Nations   in   amity  with,  or  against  the  Citizens    of,  the  United 
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**  States,'  and  the  Act  passed  the  3rd  day  of  March,  1817,  entitled 
**  *  An  Act  more,  effectually  to  preserve  the  neutral  Relations  of  the 
''United  States,'  be  and  the  same  are  hereby  severally  repealed: 
^''provided,  nevertheless,  that  persons  having  heretofore  offended 
''against  any  of  the  Acts  aforesaid  may  be  prosecuted,  convicted, 
"  and  punished  as  if  the  same  were  not  repealed  ;  and  no  forfeiture 
"  heretofore  incurred  by  a  violation  of  any  of  the  Acts  aforesaid 
' '  shall  be  affected  by  such  repeal. 

"  Sec.  13. — That  nothing  in  the  foregoing  Act  shall  be  construed 
"  to  prevent  the  prosecution  or  punishment  of  treason,  or  any  piracy 
"  defined  by  the  laws  of  the  United  States." 

"  33  &  34  Vict.  c.  90. — An  Act  to  regulate  the  conduct  of  Her 
"  Majesty^s  subjects  during  the  existence  of  hostilities  between 
"  Foreign  States  with  which  Her  Majesty  is  at  peace.  [9th  August, 
"  1870.] 

"  Whereas  it  is  expedient  to  make  provision  for  the  regulation  of  the 
"  conduct  of  her  Majesty's  subjects  during  the  existence  of  hostili- 
"  ties  between  foreign  states  with  which  her  Majesty  is  at  peace : 

"Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
"  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
"  poral,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
"  the  authority  of  the  same,  as  follows: 

"  Preliminary. 

"  1.  This  Act  may  be  cited  for  all  purposes  as  '  The  Foreign  En- 
"  listment  Act,  1870.' 

"  2.  This  Act  shall  extend  to  all  the  dominions  of  her  Majesty, 
"  including  the  adjacent  territorial  waters. 

"3.  This  Act  shall  come  into  operation  in  the  United  Kingdom 
"  immediately  on  the  passing  thereof,  and  shall  be  proclaimed  in 
"  every  British  possession  by  the  governor  thereof  as  soon  as  may  be 
"  after  he  receives  notice  of  this  Act,  and  shall  come  into  operation 
"  in  that  British  possession  on  the  day  of  such  proclamation,  and 
"  the  time  at  which  this  Act  comes  into  operation  in  any  place  is, 
"  as  respects  such  place,  in  this  Act  referred  to  as  the  commencement 
"  of  this  Act. 

"  Illegal  Enlistment. 

"  4.  If  any  person,  without  the  licence  of  her  Majesty,  being  a 
"  British  subject,  within  or  without  her  Majesty's  dominions,  accepts 
"  or  agrees  to  accept  any  commission  or  engagement  in  the  military 
"  or  naval  service  of  any  foreign  state  at  war  with  any  foreign  state 
"  at  peace  with  her  Majesty,  and  in  this  Act  referred  to  as  a  fi-iendly 
"  state,  or  whether  a  British  subject  or  not  within  her  Majesty's 
"  dominions,  induces  any  other  person  to  accept  or  agree  to  accept 
"  any  commission  or  engagement  in  the  military  or  naval  service  of 
"  any  such  foreign  state  as  aforesaid, — 
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"  He  shall  be  guilty  of  an  offence  against  this  Act,  and  shall  be 

"  punishable  by  fine   and  imprisonment,  or  either   of  such 

"  punishments  at  the  discretion  of  the  court  before  which  the 

"  offender  is  convicted ;   and  imprisonment,  if  awarded,  may 

"  be  either  with  or  without  hard  labour. 

"  5.  If  any  person,  without  the  licence  of  her  Majesty,  being  a   Penalty  on 

"  British  subject,  quits  or  goes  on  board  any  ship  with  a  view  of  leaving 

"  quitting  her  Majesty's  dominions,  with  intent  to  accept  any  com-   ^^^. 

"mission  or  engagement  in  the  military  or  naval  service  of  any    -.  ^^?^7^ 

'' foreign  state  at  war  with  a  friendly   state,  or,  whether  a  British   with  intent 

"  subject  or  not,  within  her  Majesty's  dominions,  induces  any  other   to  serve  a 

"  person  to  quit  or  to  go  on  board  any  ship  with  a  view  of  quitting   foreign 

"  her  Majesty's  dominions  with  the  like  intent, — '  state. 

*'  He  shall  be  guilty  of  an  offence  against  this  Act,  and  shall  be 

"  punishable  by  fine  and  imprisonment,   or  either  of  such 

"  punishments,  at  the  discretion  of  the  court  before  which 

"  the  offender  is  convicted  ;   and  imprisonment,  if  awarded, 

"  may  be  either  with  or  without  hard  labour. 

*'  6.  If  any  person  induces  any  other  person  to  quit  her  Majesty's   Penalty  on 

"  dominions  or  to    embark  on  any  ship  within  her  Majesty's  do-    embarking 

"  minions  under  a  misrepresentation  or  false  representation  of  the   P®^|*°"^ 
Li  '       '         ^  '  -u         1  •     ^      u  1        -u    ^-u     •    ^     4-  under  false 

"  service  in  which  such  person  is  to   be  engaged,  with  the  intent  or   representa- 

"  in  order  that  such  person  may  accept  or  agree  to  accept  any  com-   tions  as  to 

"  mission   or   engagement  in  the  military  or  naval  service  of  any   service. 

"  foreign  state  at  war  with  a  friendly  state, — 

"  He  shall  be  guilty  of  an  offence  against  this  Act,  and  shall  be 

"  punishable  by  fine  and  imprisonment,  or   either  of  such 

"  punishments,  at  the  discretion  of  the  court  before  which 

*'  the  offender  is  convicted ;  and  imprisonment,  if  awarded, 

''  may  be  either  with  or  without  hard  labour. 

"  7.  If   the  master  or  owner  of  any  ship,  without  the  licence  of  Penalty  on 

"  her  Majesty,  knowingly  either  takes  on  board,  or  engages  to  take  on    taking  il- 

"  board,  or  has  on  board  such   ship  within  her  Majesty's  dominions   Ifg^ljy  ^^" 

"  any  of   the  following  persons,  in  this  Act  referred  to  as  illegally     '''  ®  ^^^^' 

"  enlisted  persons  ;  that  is  to  say, —  board  ship. 

"  (1.)  Any  person  who,  being  a  British  subject  within  or  without 

"  the  dominions  of  her  Majesty,  has,  without  the  licence 

"  of  her  Majesty,  accepted  or  agreed  to  accept  any  com- 

"  mission  or  engagement  in  the  military  or  naval  service 

"  of  any  foreign  state  at  war  with  any  friendly  state  : 

"  (2.)  Any  person,   being   a  British   subject,   who,   without  the 

"  licence  of  her  Majesty,  is  about  to  quit  her  Majesty's 

"  dominions  with  intent  to  accept  any   commission   or 

"  engagement  in   the   military  or   naval  service  of  any 

"  foreign  state  at  war  with  a  friendly  state  : 

'^  (3.)  Any  person  who  has  been  induced  to  embark  under  a  mis- 

"  representation  or  false  representation  of  the  service  in 

"  which  such  person  is  to  be  engaged,  with  the  intent  or 
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"  in  order  that  such  person  may  accept  or  agree  to  accept 
"  any  commission  or  engagement  in  the  military  or 
"  naval  service  of  any  foreign  state  at  war  with  a  friendly 
"  state : 
"  Such  master  or  owner  shall  be  guilty  of  an  offence  against  this  Act, 
"  and  the  following  consequences  shall  ensue  ;  that  is  to  say, — 

"  (1.)  The  offender  shall  be  punishable  by  fine  and  imprisonment, 
"  or  either  of  such  punishments,  at  the  discretion  of  the 
"  court  before  which  the  offender  is  convicted  ;  and  im- 
"  prisonment,  if  awarded,  may  be  either  with  or  without 
"  hard  labour ;   and 

"(2.)  Such  ship  shall  be  detained  until  the  trial  and  conviction 
"  or  acquittal  o£  the  master  or  owner,  and  unti]  all 
"  penalties  inflicted  on  the  master  or  owner  have  been 
"  paid,  or  the  master  or  owner  has  given  security  for  the 
"  payment  of  such  penalties  to  the  satisfaction  of  two 
"justices  of  the  peace,  or  other  magistrate  or  magistrates 
"  having  the  authority  of  two  justices  of  the  peace  :   and 

"  (3.)  All  illegally  enlisted  persons  shall  immediately  on  the  dis- 
"  covery  of  the  offence  be  taken  on  shore,  and  shall  not 
"  be  allowed  to  return  to  the  ship. 

*'  Illegal  Shipbuilding  and  Illegal  Expeditions. 

"8.  If  any  person  within  her  Majesty's  dominions,  without  the 
"  licence  of  her  Majesty,  does  any  of  the  following  acts;  that  is  to 
*'  say, — 

"  (L)  Builds  or  agrees  to  build,  or  causes  to  be  built,  any  ship  with 
"  intent  or  knowledge,  or  having  reasonable  cause  to  be- 
"  lieve,  that  the  same  shall  or  will  be  employed  in  the 
"  military  or  naval  service  of  any  foreign  state  at  war 
"  with  any  friendly  state  *  or 

*'  (2.)  Issues  or  delivers  any  commission  for  any  ship  with  intent 
"  or  knowledge,  or  having  reasonable  cause  to  believe  that 
"  the  same  shall  or  will  be  employed  in  the  military  or 
"  naval  service  of  any  foreign  state  at  war  with  any 
"  friendly  state  :  or 

"  (3.)  Equips  any  ship  "With  intent  or  knowledge,  or  having 
"  reasonable  cause  to  believe,  that  the  same  shall  or  will 
"  be  employed  in  the  military  or  naval  service  of  any 
"  foreign  state  at  war  with  any  friendly  state  \  or 

"  (4.)  Despatches,  or  causes  or  allows  to  be  despatched,  any  ship 
"  with  intent  or  knowledge,  or  having  reasonable  cause  to 
"  believe,  that  the  same  shall  or  will  be  employed  in  the 
"  military  or  naval  service  of  any  foreign  state  at  war  with 
"  any  friendly  state  : 
"  Such  person  shall  be  deemed  to  have  committed  an  offence  against 
"  this  Act,  and  the  following  consequences  shall  ensue : 

(1.)  The  offender  shall  be  punishable  by  fine  and  imprisonment^ 
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''  or  either  of  such  punishments,  at  the  discretion  of  the 
"  court  before  which  the  offender  is  convicted ;  and  im- 
"  prisonment,  if  awarded,  may  be  either  with  or  without 
"  hard  labour. 
"  (2.)  The  ship  in  respect  o£  which  any  such  offence  is  committed, 
"  and  her  equipment,  shall  be  forfeited  to  her  Majesty  : 
"  Provided  that  a  person  building,  causing  to  be  built,  or  equipping 
"  a  ship  in  any  of  the  cases  aforesaid,  in  pursuance  of  a  contract 
"  made  before  the  commencement  of  such  war  as  aforesaid,  shall  not 
*'  be  liable  to  any  of  the  penalties  imposed  by  this  section  in  respect 
"  of  such  building  or  equipping  if  he  satisfies  the  conditions  follow- 
''  ing  ;  that  is  to  say, — ■ 

"  (1.)  If  forthwith  upon  a  proclamation  of  neutrality  being  issued 
'^  by  her  Majesty  he  gives  notice  to  the  Secretary  of  State 
"  that  he  is  so  building,  causing  to  be  built,  or  equipping 
"  such  ship,  and  furnishes  such  particulars  of  the  contract 
*'  and  of  any  matters  relating  to,  or  done,  or  to  be  done 
"under  the  contract  as  maybe  required  by  the  Secretary 
"  of  State : 
"  (2.)  If  he  gives  such  security,  and  takes  and  permits  to  be  taken 
"  such  other  measures,  if  any,  as  the  Secretary  of  State 
**  may  prescribe  for  ensuring  that  such  ship  shall  not  be 
"  despatched,  delivered,  or  removed  without  the  licence 
"  of  her  Majesty  until  the  termination  of  such  war  as 
"  aforesaid. 
*'  9.  Where  any  ship  is  built  by  order  of  or  on  behalf  of  any  Presump- 
''  foreign  state  when  at  war  with  a  friendly  state,  or  is  delivered  to   t^°°  ^^  ^^ 
"  or  to  the  order  of  such  foreign  state,  or  any  person  who  to  the   ^^'I'^^^fY^ 
"  knowledge  of  the  person  building  is  an  agent  of  such  foreign  statej   Wal^ship. 
"  or  is  paid  for  by  such  foreign  state  or  such  agent,  and  is  employed 
"  in  the  military  or  naval  service  of  such  foreign   state,  such  ship 
"  shall,  until  the  contrary  is  proved,  be  deemed  to  have  been  built 
"  with  a  view  to  being  so  employed,  and  the  burden  shall  lie  on  the 
"  builder  of  such  ship  of  proving  that  he  did  not  know  that  the  ship 
"  was  intended  to  be  so  employed  in  the  military  or  naval  service  of 
"  such  foreign  state. 

"  10.  If  any  person  within  the  dominions  of  her  Majesty,  and   penalty  on 
"  without  the  licence  of  her  Majesty, —  aiding  the 

"  By  adding  to  the  number  of  the  guns,  or  by  changing  those  on   warlike 
"  board  for  other  guns,  or  by  the  addition  of  any  equipment  for  war,    equipment 
"  increases  or  augments,  or  procures  to  be  increased  or  augmented,  or  °^/°^®^S^ 
"  is  knowingly  concerned  in  increasing  or  augmenting  the  warlike 
"  force  of  any  ship  which  at  the  time  of  her  being  within  thedominions 
"  of  her  Majesty  was  a  ship  in  the  mihtary  or  naval  service  of  any 
"  foreign  state  at  war  with  any  friendly  state, — 

"  Such  person  shall  be  guilty  of  an  offence  against  this  Act,  and 
"  shall  be  punishable  by  fine  and  imprisonment,  or  either  of 
"  such  punishments,  at  the  discretion  of  the  court  before  which 
X  X  2 
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"  the  offender  is  convicted  ;  and  imprisonment,  if  awarded, 
"  may  be  either  with  or  without  hard  labour. 
"  11.  If  any  person  within  the  limits  of  her  Majesty's  dominions, 
and  without  the  licence  of  her  Majesty, — 

"Prepares  or  fits  out  any  naval  or  military  expedition  to  proceed 
against  the  dominions  of  any  friendly  state,  the  following  conse- 
quences shall  ensue : 

"  (1.)  Every  person  engaged  in  such  preparation  or  fitting  out,  or 
"  assisting  therein,  or  employed  in  any  capacity  in  such 
"  expedition,  shall  be  guilty  of  an  offence  against  this  Act, 
"  and  shall  be  punishable  by  fine  and  imprisonment,  or 
"  either  of  such  punishments,  at  the  discretion  of  the  court 
"  before  which  the  offender  is  convicted ;  and  imprisonment, 
"  if  awarded,  may  be  either  with  or  without  hard  labour. 
"  (2.)  All  ships  and  their  equipments,  and  all  arms  and  munitions 
"  of  war,  used  in  or  forming  part  of  such  expedition,  shall 
"  be  forfeited  to  her  Majesty. 
*'  12.  Any  person  who  aids,  abets,  counsels,  or  procures  the  com- 
mission of  any  offence  against  this  Act  shall  be  liable  to  be  tried 
and  punished  as  a  principal  offender. 

"  13.  The  term  of  imprisonment  to  be  awarded  in  respect  of  any 
offence  against  this  Act  shall  not  exceed  two  years. 

"  Illegal  Prize. 

"  14.  If,  during  the  continuance  of  any  war  in  which  her  Majesty 

may  be  neutral,  any  ship,  goods,  or  merchandise  captured  as  prize 

'  of  war   within   the    territorial  jurisdiction    of  her    Majesty,    in 

■  violation  of  the  neutrality  of  this  realm,  or  captured  by  any  ship 
which  may  have  been  built,  equipped,  commissioned,  or  despatched, 
or  the  force  of  which  may  have  been  augmented,  contrary  to  the 

■  provisions    of    this  Act,    are   brought   within  the  limits   of  her 

•  Majesty's  dominions  by  the  captor  or  any  agent  of  the  captor,  or 

■  by  any  person  having  come  into  possession  thereof  with  knowledge 

■  that  the  same  was  prize  of  war  so  captured  as  aforesaid,  it  shall  be 
'  lawful  for  the  original  owner  of  such  prize,  or  his  agent,  or  for 

•  any  person  authorized  in  that  behalf   by  the  Government  of  the 

■  foreign  state  to  w^hich  such  owner  belongs,  to  make  application  to 
'  the  Court  of  Admiralty  for  seizure  and  detention  of  such  prize, 

•  and  the  court  shall,  on  due  proof  of   the  facts,  order  such  prize  to 
'  be  restored. 

"  Every  such  order  shall  be  executed  and  carried  into  effect  in 
'  the  same  manner,  and  subject  to  the  same  right  of  appeal,  as  in 
'  case  of  any  order  made  in  the  exercise  of  the  ordinary  jurisdiction 
'  of  such  court ;  and  in  the  meantime  and  until  a  final  order  has 
'  been  made  on  such  application  the  court  shall  have  power  to 
'  make  all  such  provisional  and  other  orders  as  to  the  care  or  custody 
'  of  such  captured  ship,  goods,  or  merchandise,  and  (if  the  same  be 
'  of  perishable  nature,  or  incurring  risk  of  deterioration)  for  the 
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' '  sale  thereof,  and  with  respect  to  the  deposit  or  investment  of  the 
"  proceeds  of  any  such  sale,  as  may  be  made  by  such  court  in  the 
"  exercise  of  its  ordinary  jurisdiction. 

"  General  Provision. 

"  15.  For  the  purposes  of  this  Act,  a  licence  by  her  Majesty  shall  Licence  by 
"  be  under  the  sign  manual  of  her  Majesty,  or  be  signified  by  Order   ^6r  Ma- 
"  in  Council  or  by  proclamation  of  her  Majesty.  J^^^^'  ^°"^ 

"  Legal  Procedure. 

"  16.  Any  oifence  against  this  Act  shall,  for  all  purposes  of  and  Jurisdic- 
"  incidental  to  the  trial  and  punishment  of  any  person  guilty  of  any   ^'°^  '^ 
"  such  offence,  be  deemed  to  have  been  committed  either  in  the  place   ^^^^'^   ° 
"  in  which  the  offence   was  wholly  or  partly  committed,  or  in  any   persons 
"place  within   her  Majesty's  dominions  in  which  the  person  who   against 
"  committed  such  offence  may  be.  Act. 

"  17.  Any  offence  against  this  Act  may  be  described  in  any  indict-   Venue  in 
"  ment  or  other  document  relating   to   such  offence,  in  cases  w^here   respect  of 
"  the  mode  of  trial  requires  such  a  description,  as  having  been  com-   offences  by 
"  mitted  at  the  place  where  it  was  wholly  or  partly  committed  or  P^^^^^^- 
"  it  may  be  averred  generally  to  have  been  committed  within  her    24  &  25 
"Majesty's    dominions-,   and  the  venue   or   local  description  in  the   Vict.  c.  97. 
"  margin  may  be  that  of  the  county,  city,  or  place  in  which  the  trial 
"is  held. 

"  18.  The    following  authorities,   that   is  to   say,    in  the  United   Power  to 
"Kingdom  any  judge  of  a  superior  court,  in  any  other  place  within   remove 
"  the  jurisdiction  of  any  British  court   of  justice,  such  court,  or,  if   offenders 
"  there  are  more  courts  than   one,  the    court    having    the  highest     ^^  "^^^  * 
"  criminal  jurisdiction  in  that  place,  may,  by  warrant  or  instrument 
"  in  the  nature  of  a  warrant  in  this  section  included  in  the  term 
"  '  warrant,'  direct  that  any  offender  charged  with  an  offence  against 
"  this  Act  shall  be  removed  to  some  other  place  in  her  Majesty's 
"  dominions  for  trial  in  cases   where  it  appears    to    the    authority 
"  granting  the  warrant  that  the  removal  of  such  offender  would   be 
"  conducive  to  the  interests  of  justice,  and  any  prisoner  so  removed 
"  shall  be  triable  at  the  place  to  which   he  is  removed,  in  the  same 
"manner  as  if  his  offence  had  been  committed  at  such  place. 

"  Any  warrant  for  the  purposes  of  this  section  may  be  addressed 
"  to  the  master  of  any  ship  or  to  any  other  person  or  persons,  and 
"  the  person  or  persons  to  whom  such  warrant  is  addressed  shall 
"  have  power  to  convey  the  prisoner  therein  named  to  any  place  or 
"  places  named  in  such  warrant,  and  to  deliver  him,  when  arrived 
"  at  such  place  or  places,  into  the  custody  of  any  authority  de- 
"  signated  by  such  warrant. 

"  Every  prisoner  shall,  during  the  time  of  his  removal  under  any 
"  such  warrant  as  aforesaid,  be  deemed  to  be  in  the  legal  custody  of 
"  the  person  or  persons  empowered  to  remove  him. 

"  19.  All  proceedings  for  the  condemnation  and  forfeiture  of  a 
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"  ship,  or  ship  and  equipment,  or  arms  and  munitions  of  war,  in 
*'  pursuance  of  this  Act,  shall  require  the  sanction  of  the  Secretary 
"  of  State  or  such  chief  executive  authority  as  is  in  this  Act  men- 
"  tioned,  and  shall  be  had  in  the  Court  of  Admiralty,  and  not  in 
"  any  other  court;  and  the  Court  of  Admiralty  shall,  in  addition  to 
"any  power  given  to  the  court  by  this  Act,  have  in  respect  of  any 
"  ship  or  other  matter  brought  before  it  in  pursuance  of  this  Act  all 
"  powers  which  it  has  in  the  case  of  a  ship  or  matter  brought  before 
"  it  in  the  exercise  of  its  ordinary  jurisdiction. 

"  20.  Where  any  offence  against  this  Act  has  been  committed  by 
"any  person  by  reason  whereof  a  ship,  or  ship  and  equipment,  or 
"  arms  and  munitions  of  war,  has  or  have  become  liable  to  for- 
"  feiture,  proceedings  may  be  instituted  contemporaneously  or  not, 
"  as  may  be  thought  fit,  against  the  offender  in  any  court  having 
"  jurisdiction  of  the  offence,  and  against  the  ship,  or  ship  and  equip- 
"  ment,  or  arms  and  munitions  of  war,  for  the  forfeiture  in  the 
"  Court  of  Admiralty ;  but  it  shall  not  be  necessary  to  take  pro- 
''  ceedings  against  the  offender  because  proceedings  are  instituted 
"  for  the  forfeiture,  or  to  take  proceedings  for  the  forfeiture  because 
"  proceedings  are  taken  against  the  offender. 
"21.  The  following  officers,  that  is  to  say, — 

"  (1.)  Any  officer  of  customs  in   the   United   Kingdom,  subject 
"  nevertheless  to  any  special  or  general  instructions  from 
''  the  Commissioners  of  Customs,  or  any  officer    of  the 
"  Board  of  Trade,  subject  nevertheless  to  any  special  or 
"  general  instructions  from  the  Board  of  Trade ; 
"(2.)  Any  officer   of  customs    or  public  oificer  in  any   British 
"  possession,  subject  nevertheless  to  any  special  or  general 
"  instructions  from  the  governor  of  such  possession  ; 
"  (3.)  Any  commissioned  officer  on  full  pay  in  the  military  service 
"  of  the   Crown,  subject  nevertheless  to  any  special  or 
"  general  instructions  from  his  commanding  officer  ; 
"  (4.)  Any  commissioned  officer  on  full  pay  in  the  naval  service 
"  of  the  Crown,  subject  nevertheless  to   any   special  or 
"  general  instructions  from  the  Admiralty  or  his  superior 
"  officer, 
"  may  seize    or    detain  any  ship    liable  to  be  seized   or  detained  in 
"  pursuance  of  this  Act,  and  such  officers  are  in  this  Act  referred  to 
"  as  the  ^  local  authority  ;  '  but  nothing  in   this  Act  contained  shall 
"  derogate  from  the  power  of  the  Court  of  Admiralty  to  direct  any 
"  ship  to  be  seized  or  detained  by  any  officer  by  whom  such  court 
"  may  have  power   under  its  ordinary  jurisdiction   to  direct  a  ship 
"  to  be  seized  or  detained. 

"  22.  Any  officer  authorized  to  seize  or  detain  any  ship  in  respect 
"  of  any  offence  against  this  Act  may,  for  the  purpose  of  enforcing 
"  such  seizure  or  detention,  call  to  his  aid  any  constable  or  officers 
"  of  police,  or  any  officers  of  her  Majesty's  army  or  navy  or  marines, 
"  or  any  excise  officers  or  officers  of  customs,  or  any  harbour-master 
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"  or  dock-master,  or  any  officers  having  authority  by  law  to  make 
*'  seizures  of  ships,  and  may  put  on  board  any  ship  so  seized  or 
"  detained  any  one  or  more  of  such  officers  to  take  charge  of  the 
"  same,  and  to  enforce  the  provisions  of  this  Act,  and  any  officer 
"  seizing  or  detaining  any  ship  under  this  Act  may  use  force,  if 
"  necessary,  for  the  purpose  of  enforcing  seizure  or  detention,  and  if 
"any  person  is  killed  or  maimed  by  reason  of  his  resisting  such 
"  officer  in  the  execution  of  his  duties,  or  any  person  acting  under 
"  his  orders,  such  officer  so  seizing  or  detaining  the  ship,  or  other 
"  person,  shall  be  freely  and  fully  indemnified  as  well  against  the 
"  Queen's  Majesty,  her  heirs  and  successors,  as  against  all  persons 
"  so  killed,  maimed,  or  hurt. 

"  23.  If  the  Secretary  of  State  or  the  chief  executive  authority  is   Special 
"  satisfied  that  there  is  a  reasonable  and  probable  cause  for  believ-   power  of 
"  ing  that  a  ship  within   her  Majesty's   dominions  has    been  or  is   ^^^^^^^^^ 
"  being  built,  commissioned,  or  equipped  contrary  to  this  Act,  and   chief  exe- 
"  is  about  to  be  taken  beyond  the  limits  of  such  dominions,  or  that  cutive  au- 
"  a  ship  is  about  to  be  despatched  contrary  to  this  Act,  such  Secre-   thority  to 
"  tary  of  State  or  chief  executive  authority  shall   have  power  to  tletain 
"  issue  a  warrant  stating  that  there  is  reasonable  and  probable  cause  ^^^' 
"  for  believing  as  aforesaid,  and  upon   such  warrant   the  local  au- 
"  thority  shall  have  power  to  seize  and  search  such   ship,   and    to 
"  detain  the  same  until  it  has  been  either  condemned  or  released  by 
'*  process  of  law,  or  in  manner  hereinafter  mentioned, 

"  The  owner  of  the  ship  so  detained,  or  his  agent,  may  apply  to 
"  the  Court  of  Admiralty  for  its  release,  and  the  court  shall  as  soon 
"  as  possible  put  the  matter  of  such  seizure  and  detention  in  course 
"  of  trial  between  the  applicant  and  the  Crown. 

"  If  the  applicant  establish  to  the  satisfaction  of  the  court  that 
"  the  ship  was  not  and  is  not  being  built,  commissioned,  or  equijDped, 
"  or  intended  to  be  despatched,  contrary  to  this  Act,  the  ship  shall 
"  be  released  and  restored. 

"  If  the  applicant  fail  to  establish  to  the  satisfaction  of  the  court 
"that  the  ship  was  not  and  is  not  being  built,  commissioned,  or 
"  equipped,  or  intended  to  be  despatched,  contrary  to  this  Act,  then 
"  the  ship  shall  be  detained  till  released  by  order  of  the  Secretary 
*'  of  State  or  chief  executive  authority. 

"  The  court  may  in  cases  where  no  proceedings  are  pending  for 
"  its  condemnation  release  any  ship  detained  imder  this  section  on 
"  the  owner  giving  security  to  the  satisfaction  of  the  court  that  the 
"  ship  shall  not  be  employed  contrary  to  this  Act,  notwithstanding 
"  that  the  applicant  may  have  failed  to  establish  to  the  satisfaction 
"  of  the  court  that  the  ship  was  not  and  is  not  being  built,  com- 
"  missioned,  or  intended  to  be  despatched  contrary  to  this  Act. 
"  The  Secretary  of  State  or  the  chief  executive  authority  may  like- 
"  wise  release  any  ship  detained  under  this  section  on  the  owner 
"giving  security  to  the  satisfaction  of  such  Secretary  of  State  or 
"  chief  executive    authority  that  the  ship  shall  not  be    employed 
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"  contrary  to  this  Act,  or  may  release  the  ship  without  such  security 
"  if  the  Secretary  of  State  or  chief  executive  authority  think  fit  so 
"  to  release  the  same. 

"  If  the  court  be  of  opinion  that  there  was  not  reasonable  and 
"  probable  cause  for  the  detention,  and  if  no  such  cause  appear  in 
*'  the  course  of  the  proceedings,  the  court  shall  have  power  to  de- 
"  clare  that  the  owner  is  to  be  indemnified  by  the  payment  of  costs 
"  and  damages  in  respect  of  the  detention,  the  amount  thereof  to  be 
"  assessed  by  the  court,  and  any  amount  so  assessed  shall  be  payable 
"  by  the  Commissioners  of  the  Treasury  out  of  any  moneys  legally 
"  applicable  for  that  purpose.  The  Court  of  Admiralty  shall  alsa 
"  have  power  to  make  a  like  order  for  the  indemnity  of  the  owner, 
"  on  the  application  of  such  owner  to  the  court,  in  a  summary 
"  way,  in  cases  where  the  ship  is  released  by  the  order  of  the 
''  Secretary  of  State  or  the  chief  executive  authority,  before  any 
"  application  is  made  by  the  owner  or  his  agent  to  the  court  for 
*'  such  release. 

"  Nothing  in  this  section  contained  shall  affect  any  proceedings 
''  instituted  or  to  be  instituted  for  the  condemnation  of  any  ship 
*'  detained  under  this  section  where  such  ship  is  liable  to  forfeiture, 
"  subject  to  this  provision,  that  if  such  ship  is  restored  in  pursuance 
"  of  this  section  all  proceedings  for  such  condemnation  shall  be 
"  stayed ;  and  where  the  court  declares  that  the  owner  is  to  be 
"  indemnified  by  the  payment  of  costs  and  damages  for  the  detainer, 
'^  all  costs,  charges,  and  expenses  incurred  by  such  owner  in  or  about 
"  any  proceedings  for  the  condemnation  of  such  ship  shall  be  added 
^'  to  the  costs  and  damages  payable  to  him  in  respect  of  the  detention 
''of  the  ship. 

"  Nothing  in  this  section  contained  shall  apply  to  any  foreign 
"  non-commissioned  ship  despatched  from  any  part  of  her  Majesty's 
"  dominions  after  having  come  within  them  under  stress  of  weather 
"  or  in  the  course  of  a  peaceful  voyage,  and  upon  which  ship  no 
"  fitting  out  or  equipping  of  a  warlike  character  has  taken  place  in 
''  this  country. 

"  24.  Where  it  is  represented  to  any  local  authority,  as  defined 
"  by  this  Act,  and  such  local  authority  believes  the  representation, 
"  that  there  is  a  reasonable  and  probable  cause  for  believing  that  a 
"  ship  within  her  Majesty's  dominions  has  been  or  is  being  built, 
"  commissioned,  or  equipped  contrary  to  this  Act,  and  is  about  to 
"  be  taken  beyond  the  limits  of  such  dominions,  or  that  a  ship  is  about 
"  to  be  despatched  contrary  to  this  Act,  it  shall  be  the  duty  of  such 
"  local  authority  to  detain  such  ship,  and  forthwith  to  communicate 
"  the  fact  of  such  detention  to  the  Secretary  of  State  or  chief  execu- 
''  tive  authority. 

"  Upon  the  receipt  of  such  communication  the  Secretary  of  State 
"  or  chief  executive  authority  may  order  the  ship  to  be  released  if 
"  he  thinks  there  is  no  cause  for  detaining  her,  but  if  satisfied  that 
"  there  is  reasonable  and  probable  cause  for  believing  that  such 
*'  ship  was    built,   commissioned,   or    equipped  or  intended    to   be 
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"  despatched  in  contravention  of  this  Act,  he  shall  issue  his  warrant 
"  stating  that  there  is  reasonable  and  probable  cause  for  believing  as 
"  aforesaid,  and  upon  such  warrant  being  issued  i'urther  proceedings 
"  shall  be  had  as  in  cases  where  the  seizure  or  detention  has  taken 
"  place  on  a  warrant  issued  by  the  Secretary  of  State  without  any 
"  communication  from  the  local  authority. 

"  Where  the  Secretary  of  State  or  chief  executive  authority  orders 
"  the  ship  to  be  released  on  the  receipt  of  a  communication  from  the 
"  local  authority  without  issuing  his  warrant,  the  owner  of  the  ship 
"  shall  be  indemnified  by  the  payment  of  costs  and  damages  in  respect 
"  of  the  detention  upon  application  to  the  Court  of  Admiralty  in  a 
*'  summary  way  in  like  manner  as  he  is  entitled  to  be  indemnified 
"  where  the  Secretary  of  State  having  issued  his  warrant  under  this 
"  Act  releases  the  ship  before  any  application  is  made  by  the  owner 
"  or  his  agent  to  the  court  for  such  release.  Power  of 

"  25.  The  Secretary  of  State  or  the  chief  executive  authority  may,   ^^i"^*^^^ 
"  by  warrant,  empower  any  person  to   enter  any  dockyard  or  other   executive 
"  place  within  her  Majesty's  dominions  and  inquire  as  to  the  desti-    authority 
"  nation  of  any  ship  which  may  appear  to  him  to  be  intended  to  be   to  grant 
"  employed  in  the  naval  or  military  service  of  any  foreign  state  at   search 
"  war  with  a  Iriendly  state,  and  to  search  such  ship.  warrant. 

"  26.  Any  powers  or  jurisdiction  by  this  Act  given  to  the  Secretary   Exercise  o. 
"  of  State  may  be  exercised   by  him  throughout   the  dominions  of   P"^'®^^  ^ 
"  her  Majesty,  and  such  powers  and  jurisdiction  may  also  be  exer-   ^f  state  or 
"  cised  by  any  of  the  following  officers,  in  this  Act  referred  to  as   chief  ex- 
"  the  chief  executive  authority,  within  their  respective  jurisdictions  ;    ecutive  au- 
"  that  is  to  say,—  thority. 

"  (1.)  In  Ireland  by  the  Lord  Lieutenant  or  other  the  chief 
"  governor  or  governors  of  Ireland  for  the  time  being,  or 
"  the  chief  secretary  to  the  Lord  Lieutenant : 

"  (2.)  In  Jersey  by  the  Lieutenant-Governor  : 

''  (3.)  In  Guernsey,  Alderney,  and  Sark,  and  the  dependent  islands 
"  by  the  Lieutenant-Governor. 

"  (4.)  In  the  Isle  of  Man  by  the  Lieutenant-Governor  : 

"  (5.)  In  any  British  possession  by  the  Governor. 

''  A  copy  of  any  warrant  issued  by  a  Secretary  of  State  or  by  any 
"  officer  authorized  in  pursuance  of  this  Act  to  issue  such  warrant 
"  in  Ireland,  the  Channel  Islands,  or  the  Isle  of  Man  shall  be  laid 
"  before  Parliament. 

"  27.  An  appeal  may  be  had  from  any  decision   of  a  Court  of  Appeal 
"Admiralty  under  this  Act  to  the  same  tribunal  and  in  the  same   from  Court 
"  manner  to  and  in  which  an  appeal  may  be  had  in  cases  within  the    °  ,      °^^" 
"  ordinary  jurisdiction  of  the  court  as  a  Court  of  Admiralty.  ^' 

"  28.  Subject  to  the  provisions    of  this  Act    providing  for  the   Indemnity 
"  award  of  damages  in  certain  cas3S  in  respect  of  the  seizure  or  de-   to  oflacers. 
"  tention  of  a  ship  by  the  Court  of  Admiralty  no  damages  shall  be 
"  payable,    and  no  officer  or  local    authority   shall  be  responsible, 
"  either  civilly  or  criminally,  in  respect  of   the  seizure  or  detention 
"  of  any  ship  in  pursuance  of  this  Act. 
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"  29.  The  Secretary  of  State  shall  not,  nor  shall  the  chief  executive 
"  authority  be  responsible  in  any  action  or  other  legal  proceedings 
"  whatsoever  for  any  warrant  issued  by  him  in  pusiiance  of  this 
"  Act,  or  be  examinable  as  a  Avitness,  except  at  his  own  request,  in 
"■  any  court  of  justice  in  respect  of  the  circumstances  which  led  to 
"  the  issue  of  the  warrant. 

*'  Interpretation  Clause. 

"  30.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following 
"  terms  have  the  meanings  hereinafter  respectively  assigned  to 
"  them  ;   that  is  to  say, — 

"  '  Foreign  state '  includes  any  foreign  prince,  colony,  province, 
"  or  part  of  any  province  or  people,  or  any  person  or  persons 
"  exercising  or  assuming  to  exercise  the  powers  of  government 
*'  in  or  over  any  foreign  country,  colony,  province  or  part  of 
"  any  province  or  people  : 

"  '  Military  service '  shall  include  military  telegraphy  and  any 
''  other  employment  whatever,  in  or  in  connection  w^ith  any 
"  military  operation : 

"  '  Naval  service '  shall,  as  respects  a  person,  include  service  as 
"  a  marine,  employment  as  a  pilot  in  piloting  or  directing  the 
"  course  of  a  ship  of  war  or  other  ship  when  such  ship  of  war 
"  or  other  ship  is  being  used  in  any  military  or  naval  operation, 
*'  and  any  employment  whatever  on  board  a  ship  of  war,  trans- 
*'  port,  store  ship,  privateer  or  ship  under  letters  of  marque; 
"  and  as  respects  a  ship,  include  any  user  of  a  ship  as  a  trans- 
"  port,  store  ship,  privateer  or  ship  under  letters  of  marque : 

*"  United  Kingdom '  includes  the  Isle  of  Man,  the  Channel 
"  Islands,  and  other  adjacent  islands  : 

"  '  British  possession '  means  any  territory,  colony,  or  place  being 
"  part  of  her  Majesty's  dominions,  and  not  part  of  the  United 
"  Kingdom,  as  defined  by  this  Act : 

"  '  The  Secretary  of  State  '  shall  mean  any  one  of  her  Majesty's 
"  Principal  Secretaries  of  State  : 

"'The  Governor'  shall  as  respects  India  mean  the  Governor- 
''  General  or  the  governor  of  any  presidency,  and  where  a 
"  British  possession  consists  of  several  constituent  colonies, 
"  mean  the  Governor-General  of  the  whole  possession  or  the 
"  Governor  of  any  of  the  constituent  colonies,  and  as  respects 
"  any  other  British  possession  it  shall  mean  the  officer  for  the 
"  time  being  administering  the  government  of  such  possession ; 
*■'  also  any  person  acting  for  or  in  the  capacity  of  a  Governor 
"  shall  be  included  under  the  term  '  Governor  :  ' 

"  '  Court  of  Admiralty  '  shall  mean  the  High  Court  of  Admiralty 
"  of  England  or  Ireland,  the  Court  of  Session  of  Scotland,  or  any 
"  Vice- Admiralty  Court  within  her  Majesty's  dominions : 

"'Ship'  shall  include  any  description  of  boat,  vessel,  floating 
"battery,    or    floating    craft;    also    any    description    of   boat, 
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"  vessel  or  other  craft  or  battery,  made  to  move  either  on 
"  tlie  surface  of  or  under  Avater,  or  sometimes  on  the  surface  of 
"  and  sometimes  under  water  : 

"  '  Building  '  in  relation  to  a  ship  shall  include  the  doing  any  act    '.'  Buijd- 
"  towards  or  incidental  to  the  construction  of   a  ship,  and  all    ^"^ " 
"  words  having  relation  to  building  shall  be  construed  accord- 
"  ingly : 

'' '  Equipping  '  in  relation  to  a  ship  shall  include  the  furnishing    "  Equip- 
"a  ship  with  any  tackle,  apparel,  furniture,  provisions,  arms,    ping:" 
"  munitions,  or  stores,  or  any  other  thing  which  is  used  in  or 
"  about  a  ship  for  the  purpose  of  fitting  or  adapting  her  for  the 
"  sea  or  for  naval  service,  and  all  words  relating  to  equipping 
''shall  be  construed  accordingly  •  ^  .  ^  ^  .       .  <<  Ship  and 

"  '  fehip  and  equipment    shall  mclude  a  snip  and  everything  m  or    equip- 
"  belonging  to  a  ship  :  ment:" 

"  '  Master '  shall  include  any  person  having  the  charge  or  command    "  Master." 
"  of  a  ship. 

"  Repeal  of  Acts,  and  Saving  Clauses. 

"31.  From  and   after  the  commencement  of  this  Act,  an   Act  Repeal  of 

"  passed    in  the  fifty-ninth  year  of  the  reign  of  his  late  Majesty  Foreign 

"  King  George  the  Third,  chapter  sixty-nine,  intituled  '  An  Act  to  Enhst- 

"  prevent  the  enlisting  or  engagement  of  his  Majesty's  subjects  to  ^^ p^  ^^^' 

"  serve  in  foreign  service,  and  the  fitting  out  or  equipping,  in  his  ^  59'  * 
"  Majesty's  dominions,  vessels  for  warlike  purposes,  without  his 
"  Majesty's  licence,'  shall  he  repealed  :  provided  that  such  repeal 
"  shall  not  affect  any  penalty,  forfeiture,  or  other  punishment  in- 
"■  curred  or  to  be  incurred  in  respect  of  any  offence  committed  before 
"  this  Act  comes  into  operation,  nor  the  institution  of  any  investiga- 
"  tion  or  legal  proceeding,  or  any  other  remedy  for  enforcing  any 

"  such  penalty,  forfeiture^  or  punishment  as  aforesaid.  t,     • 

"  32.  Nothing  in  this  Act  contained  shall  subject  to  forfeiture  any  ^^  commis- 

"  commissioned  ship  of  any  foreign  state,  or  give  to  any  British  court  sioned 

"  over  or  in  respect  of  any  ship  entitled  to  recognition  as  a  com-  foreign 

"  missioned  ship  of  any  foreign  state  any  jurisdiction  which  it  would  ships. 

"  not  have  had  if  this  Act  had  not  passed.  p      ,  . 

"  33.  Nothing  in  this  Act  contained  shall  extend  or  be  construed  ^^^  ^^  ^^_ 

"  to  extend  to  subject  to  any  penalty  any  person  who  enters  into  the  tend  to 

"  military  service  of  any  prince,  state,  or  potentate  in  Asia,  with  persons 

"  such  leave  or  licence  as  is  for  the  time  being  required  by  law  in  entering 

"  the  case  of  subjects  of    her  Majesty  entering  into  the   military  ^^^^  "^^^^" 

"  service  of  princes,  states,  or  potentates  in  Asia."  vice^in^^" 

Asia. 

59  G.  3,  c. 
69,  s.  12. 
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{Extract  from  Ortolan,  Diplomatie  de  la  3fer,  t.  ii.  p.  441.) 

"  Avis  du  Conseil  d^Etat  sur  la  Competence  en  matiere  de  Delits 
"  commis  a  hord  des  Vaisseaux  nevtres,  dans  les  Points  et  Rades 
"  de  France.     [20  novembre  1806.] 

"  Le  Conseil  d'Etat  qui,  d'apres  le  renvoi  a  lui  fait  par  sa  Ma- 
"  jeste,  a  entendu  ]e  rapport  de  la  section  de  legislation  sur  celui 
"  du  grand-juge  ministre  de  la  justice,  tendant  a  regler  les  limites 
"  de  la  juridiction  que  les  Consuls  des  Etats-Unis  d'Amerique, 
"  aux  ports  de  Marseille  et  d'Anvers,  reclament,  par  raj^port  aux 
"  delits  commis  a  bord  des  vaisseaux  de  leur  nation,  etant  dans  les 
"  ports  et  rades  de  France ; — Considerant  qu'un  vaisseau  neutre 
"  ne  peut  etre  indefiniment  considere  comme  lieu  neutre,  et  que  la 
"  protection  qui  lui  est  accordee  dans  les  ports  fran9ais  ne  saurait 
"  dessaisir  a  la  juridiction  territoriale,  pour  tout  ce  qui  touche  aux 
"  interets  de  I'Etat ; — Qu'ainsi,  le  vaisseau  neutre  admis  dans  un 
"  port  de  I'Etat,  est  de  plein  droit  soumis  aux  lois  de  police  qui 
"  regissent  le  lieu  ou  il  est  re9u; — Que  les  gens  de  son  equipage 
"  sont  egalement  justiciables  des  tribunaux  du  pays  pour  les  delits 
"  qu'ils  y  commettraient,  meme  a  bord,  envers  des  personnes  etran- 
"  geres  a  I'equipage,  ainsi  que  pour  les  Conventions  civiles  qu'ils 
"  pourraient  faire  avec  elles; — Mais,  que  si  jusque-la,  la  juridic- 
"  tion  territoriale  est  hors  de  doute,  il  n'en  est  pas  ainsi  a  I'egard 
*'  des  delits  qui  se  commettent  a  bord  du  vaisseau  neutre,  de  la  part 
"  d'un  homme  de  I'equipage  ; — Qu'en  ce  cas,  les  droits  de  la  Puis- 
"  sance  neutre  doivent  etre  respectes,  comme  s'agissant  de  la  disci- 
"  pline  interieure  du  vaisseau,  dans  laquelle  I'autorite  locale  ne  doit 
"  pas  s'ingerer,  toutes  les  fois  que  son  secours  n'est  pas  reclame, 
*'  ou  que  la  tranquillite  du  port  n'est  pas  compromise; — Est  d'avis 
"  que  cette  distinction,  indiquee  par  le  rapport  du  grand-juge  et 
"  conforme  a  I'usage,  est  la  seule  regie  qu'il  convienne  de  suivre  en 
"  cette  matiere ; — Et  appliquant  cette  doctrine  aux  deux  especes 
"  partlculieres  pour  lesquelles  ont  reclame  les  Consuls  des  Etats- 
"  Unis ; — Considerant  que  dans  I'une  de  ces  affaires,  il  s'agit  d'une 
"  rixe  passee  dans  le  canot  du  navire  americain  La  Newton,  entre 
"  deux  matelots  du  meme  navire,  et  dans  I'autre  d'une  blessure 
"  grave  faite  par  le  captaine  en  second  du  navire  La  Sally,  a  I'un 
*'  de  ses  matelots,  pour  avoir  dispose  du  canot  sans  son  ordre  ; 

"  Est  d'avis  qu'il  y  a  lieu  d'accueillir  la  reclamation,  et  d'interdire 
"  aux  tribunaux  fran9ais  la  connaissance  des  deux  affaires  pre- 
"  citees." 
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"  15  Vict.  c.  26. — An  Act  to  enable  her  Majesty  to  carry  into  effect 
*'  Arrangements  made  ivith  Foreign  Powers  for  the  Apprehension 
''  of  Seamen  who  desert  from  their  Ships.     [17th  June,  1852.] 

"  Whereas  arrangements  have  been  made  with  certain  foreign 
Powers  for  the  recovery  of  seamen  deserting  from  the  ships  of 
such  Powers  when  in  British  ports,  and  for  the  recovery  of  sea- 
men deserting  from  British  ships  Avhen  in  the  ports  of  such 
Powers;  and  whereas  it  is  expedient  to  enable  her  Hajesty  to 
carry  such  arrangements  into  effect,  and  likewise  to  enable  her 
Majesty  to  carry  into  effect  any  similar  arrangements  of  a  like 
nature  which  may  be  made  made  hereafter :  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : 

"1.  Whenever   it  is  made  to   appear   to   her   Majesty   that   due   Her  Ma- 
facilities  are  or  will  be  given  for  recovering  and  apprehending  -j®^^^  ^^^^ 
seamen    who    desert   from    British    merchant    ships  in  the  terri-   in  Council 
tories   of    any    foreign    Power,  her    Majesty  may,  by  Order    in   declare 
Council  stating  that  such  facilities  are  or  will  be  given,  declare   that  de- 
that  seamen,  not  being    slaves,   who  desert  from  merchant  ships   serters 
belonging  to  a  subject  of  such  Power,  when  within  her  Majesty's  /^^ 
dominions  or  the  territories  of  the  East  India  Company,  shall  be   ships  may 
liable  to  be  apprehended   and  carried  on  board  their  respective   be  appre- 
ships,  and  may  limit  the  operation  of  such  Order,  and  may  render   hendedand 
the  operation  thereof  subject  to  such  conditions  and  qualifications,   gi^'<^n  ^P- 
if  any,  as  may  be  deemed  expedient. 

''2.  Upon  such  publication  as  hereinafter  mentioned  of  any  such  Upon  pub- 
Order  in  Council,  then,  during  such  time  as  the  same  remains  in  hcation  of 
force,  and  subject  to  such  limitations  and  qualifications,  if  any,  as  rjo^ncil 
may  be  therein  contained,  every  justice  of  the  peace  or  other  instices 
officer  having  jurisdiction  in  the  case  of  seamen  who  desert  from  shall  aid  in 
British  merchant  ships  in  her  Majesty's  dominions  or  in  the  recovering 
territories  of  the  East   India  Company  shall,  on  application  being   deserters 

made  by  a  Consul  of  the  foreign  Power  to  which  such  Order  in     f  •  t  ^/ 
„  ./       ,  1  •      1  •  •  1    •  snips  01 

Council  relates,    or   his  deputy  or  representative,  aid  m    appre-   foreign 

hending    any    seaman  or  apprentice  who  deserts  from  any  mer-   Powers, 

chant  ship  belonging  to  a  subject  of  such  Power,  and  may  for   and  may 

that  purpose,  upon  complaint  on   oath  duly  made,  issue  his  war-   ^PP^ehend 

rant  for  the  apprehension  of  any  such  deserter,  and,    upon    due   gend^them 

proof  of  the  desertion,  order  him   to    be    conveyed  on    board  the   onboard. 

vessel  to  which    he    belongs,  or    to    be  delivered  to  the  master  or 

mate  of  such  vessel,  or  to  the  owner  of  such  vessel  or  his  agent,  to 

be  so  conveyed  ;   and  thereupon  it  shall  be  lawful  for  the  person 

ordered  to  convey  such  deserter,  or  for  the    master  or   mate  of 
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such  vessel,  or  tlie  owner  or  his  agent  (as  the  case  may  require),  to 
convey  him  on  board  accordingly. 

"  3.  If  any  person  protects  or  harbours  any  deserter  veho  is 
liable  to  be  apprehended  under  this  Act,  knowing  or  having 
reason  to  believe  that  he  has  deserted,  such  person  shall  for  every 
offence  be  liable  to  a  penalty  not  exceeding  ten  pounds,  and 
every  such  penalty  shall  be  recovered,  paid,  and  applied  in  the 
same  manner  as  penalties  for  harbouring  or  protecting  deserters 
from  British  merchant  ships. 

"  4.  Every  Order  in  Council  to  be  made  under  the  authority  of 
this  Act  shall  be  published  in  the  London  Gazette  as  soon  as  may 
be  after  the  making  thereof. 

''  5.  Her  Majesty  may  by  Order  in  Council  from  time  to  time 
revoke  or  alter  any  Order  in  Council  previously  made  under  the 
authority  of  this  Act. 

"  6.  This  Act  may  be  cited  as  the  '  Foreign  Deserters  Act,  1852.'" 


Short  title. 
Where  ar- 
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render of 
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"  33  &  34    Vict.  c.  52. — An  Act  for  amending  the  Law  relating  to 
"  the  Extradition  oj  Criminals.     [August  9,  1870.] 

"  Whereas  it  is  expedient  to  amend  the  law  relating  to  the  sur- 
"  render  to  foreign  states  of  persons  accused  or  convicted  of  the 
"  commission  of  certain  crimes  within  the  jurisdiction  of  such 
"  states,  and  to  the  trial  of  criminals  surrendered  by  foreign  states 
"  to  this  country  : 

"  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
"  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
"and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
*'  authority  of  the  same,  as  follows : 

*'  Preliminary. 

*'  1.  This  Act  may  be  cited  as  '  The  Extradition  Act,  1870.' 

"  2.  Where  an  arrangement  has  been  made  with  any  foreign  state 
"  with  respect  to  the  surrender  to  such  State  of  any  fugitive 
"  criminals,  her  Majesty  may,  by  Order  in  Council,  direct  that  this 
''  Act  shall  apply  in  the  case  of  such  foreign  state. 

"  Her  Majesty  may,  by  the  same  or  any  subsequent  Order,  limit 
"  the  operation  of  the  Order,  and  restrict  the  same  to  fugitive 
"  criminals  who  are  in  or  suspected  of  being  in  the  part  of  her 
"  Majesty's  dominions  specified  in  the  Order,  and  render  the  opera- 
''  tion  thereof  subject  to  such  conditions,  exceptions,  and  qualifica- 
"  tions  as  may  be  deemed  expedient. 

"Every  such  Order    shall    recite    or    embody  the   terms  of  the 


APPENDIX   VIII.  687 

"  arrangement,  and  shall  not  remain  in  force  for  any  longer  period 
''  than  the  arrangement. 

"  Every  such  Order  shall  be  laid  before  both  Houses  of  Parliament 
"  within  six  weeks  after  it  is  made,  or,  if  Parliament  be  not  then 
"  sitting,  within  six  weeks  after  the  then  next  meeting  of  Parlia- 
"  ment,  and  shall  also  be  published  in  the  London  Gazette. 

"  3.  The  following  restrictions  shall  be  observed  with  respect  to    Eestric- 
"  the  surrender  o£  fugitive  criminals  :  tions  on 

"(1.)  A  fugitive  criminal  shall  not  be  surrendered  if  the  offence   surrender 
"  in  respect  of  which  his  surrender  is  demanded  is  one  of  °,  ,^^^°^^" 
"  a  political  character,  or  if  he  prove  to  the  satisfaction  of    • 
"  the  police  magistrate  or  the   court  before  whom  he  is 
"  brought  on  Habeas  corpus,  or  to  the  Secretary  of  State, 
''  that  the  requisition  for  his   surrender  has  in  fact  been 
"  made  with  a  view  to  try  or  punish  him  for  an  offence 
*'  of  a  political  character  : 
"  (2.)  A  fugitive  criminal   shall  not  be  surrendered  to  a  foreign 
"  state  unless  provision  is  made  by  the  law  of  that  State, 
*'  or  by  arrangement,  that  the  fugitive  criminal  shall  not, 
"  until  he  has  been  restored  or  had  an  opportunity  of 
"  returning  to  her  Majesty's  dominions,  be  detained  or 
"  tried  in  that  foreign  state  for  any   offence  committed 
"  prior  to  his  surrender  other  than  the  extradition  crime 
"  proved  by  the  facts  on  which  the  surrender  is  grounded  : 
"  (3.)  A  fugitive  criminal   who  has  been  accused  of  some  offence 
"within   English  jurisdiction,  not  being  the  offence  for 
*'  which  his  surrender  is  asked,  or  is  undergoing  sentence 
"  under  any  conviction  in  the  United  Kingdom,  shall  not 
"  be  surrendered   until    after    he    has  been  discharged, 
*'  whether  by  acquittal  or  on  expiration  of  his  sentence 
"  or  otherwise  : 
"  (4.)  A  fugitive  criminal  shall  not  be  surrendered  until  the  expi- 
"  ration  of  fifteen  days  from  the  date  of  his  being  coni- 
"  mitted  to  prison  to  await  his  surrender. 
"  4.   An  Order  in  Council  for  applying  this  Act  in  the  case  of  any   Provisions 
"  foreign  state  shall  not  be  made  unless  the  arrangement — -  of  arrange- 

"  (1.)  provides  for  the  determination   of  it  by  either  party  to  it   ^^^^  ^^]'^ 
"after  the  expiration  of  a  notice  not  exceeding  one  year; 
"  and, 
"  (2.)  is  in  conformity  with  the  provisions   of  this  Act,  and  in 
"  particular    with  the   restrictions   on  the  surrender     of 
"  fugitive  criminals  contained  in  this  Act. 
"  5.  When  an  Order  applying  this  Act  in  the  case  of  any  foreign   Pubhca- 
"  State  has  been  published   in  the  London   Gazette^  this  Act  (after   ^'o^  ^^^d 
"  the  date  specified  in  the  Order,  or,  if  no  date  is  specified,  after  the    q  ?^°^ 
"date   of  the  publication)  shall,  so   long  as  the  Order  remains  in 
"force,  but  subject  to  the    limitations,   restrictions,   conditions,  ex- 
"  ceptions,  and  qualifications,  if  any,  contained  in  the  Order,  apply 
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"  in  the  case  of  such  foreign  state.     An  Order  in  Council  shall  be 

"  conclusive    evidence    that   the   arrangement    therein   referred   to 

.     "  complies  with  the   requisitions   of  this   Act,    and  that  this   Act 

"  applies  in  the  case  of  the  foreign   state   mentioned  in  the  Order, 

"  and  the  validity  of  such  Order  shall  not  be  questioned  in  any  legal 

"  proceedings  Avhatever. 

Liability  of       "  6.  Where  this  Act  applies  in  the  case  of  any  foreign  state,  every 

criminal  to    "  fugitive  criminal  of  that   state  who  is  in  or  suspected   of  being  in 

to  surren-     u  ^^y  ^^^^  ^^  ^ier  Majesty's  dominions,  or  that  part  which  is  specified 

"  in  the  Order  applying  this  Act  (as  the  case  may  be),  shall  be  Jiable 

"  to  be  apprehended  and   surrendered  in  manner  provided  by  this 

"  Act,  whether  the  crime  in  respect  of  which  the  surrender  is  sought 

"  was  committed  before  or  after  the  date  of  the  Order,  and  whether 

"  there  is  or  is  not  any  concurrent  jurisdiction  in  any  court  of  her 

"  Majesty's  dominions  over  that  crime. 

Order  of  ''  7.   A  requisition  for  the  surrender  of  a  fugitive  criminal  of  any 

Secretary      <'  foreign  state,  who  is  in  or  suspected  of  being  in  the  United   King- 

of  btatetor   u  ^Q^n,  shall  be  made  to  a  Secretary  of  State  by  some  person  recog- 

^varrant  in    "  ^'^ed  by  the  Secretary  of  State  as  a  diplomatic  representative  of 

United         "  that  foreign  state.     A  Secretary  of  State  may,  by  order  under  his 

Kingdom      "  hand  and  seal,  signify  to  a  police  magistrate  that  such  requisition 

if  crime  is     "  has  been   made,  and   require  him   to  issue    his  warrant   for    the 

not  oi  a         a  apprehension  of  the  fugitive  criminal. 

?i?.V!??^-,.  "If  the  Secretary  of  State  is  of  opinion  that  the  offence  is  one  of 

CnaraCtcr.  i-    •        i       ,  "^  ^  -.^    ■,  a    ■      ^        n  r  1 

"  a  political  character,  he  may,  it  he  thmk  fit,  refuse  to  send  any 
"  such  order,  and  may  also  at  any  time  order  a  fugitive  criminal 
"  accused  or  convicted  of  such  offence  to  be  discharged  from  custody. 

Ii«sue  of  "  8.  A  warrant  for  the  apprehension  of  a  fugitive  criminal,  whether 

warrant  by   "accused  or  convicted  of  crime,  Avho  is  in  or  suspected  of  being  in 

police  ma-    u  ^j-^^  United  Kingdom,  may  be  issued — 

gis  ra  e,  ^^  ^    ,      ^  police  magistrate  on  the  receipt  of  the  said  order  of  the 

justice,  &C.  J  1  °     f.    ri  1  1-1  1  1    •        1    • 

"  Secretary  ot  State,  and  on  such  evidence  as  would  m  his 

"  opinion  justify  the  issue  of  the  warrant  if  the  crime  had 

"  been  committed  or  the  criminal  convicted  in  England ; 

"and 

"  2.  by  a  police  magistrate  or  any  justice  of  the  peace  in  any  part 

"  of  the  United  Kingdom,  on  such  information  or  com- 

"  plaint  and   such  evidence  or  after  such  proceedings  as 

"  would  in  the  opinion  of  the  person  issuing  the  warrant 

"justify  the  issue  of  a  warrant  if  the  crime  had  been  com- 

"mitted  or  the  criminal  convicted  in   that    part  of  the 

"United  Kingdom  in  which  he  exercises  jurisdiction. 

"  Any  person  issuing  a  warrant  under  this  section  without  an  order 

"  from  a  Secretary  of  State  shall  forthwith  send  a  report  of  the  fact 

"  of  such  issue,  together  with  the  evidence  and  information  or  com- 

"  plaint,  or  certified  copies  thereof,  to  a  Secretary  of  State,  who  may 

"  if  he  think  fit  order  the  warrant  to  be  cancelled,  and  the  person 

"  who  has  been  apprehended  on  the  warrant  to  be  discharged. 
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"  A  fugitive  criminal,  when  apprehended  on  a  warrant  issued 
"  without  the  order  of  a  Secretary  of  State,  shall  be  brought  before 
"  some  person  having  power  to  issue  a  warrant  under  this  section, 
"  who  shall  by  warrant  order  him  to  be  brought  and  the  prisoner 
"  shall  accordingly  be  brought  before  a  police  magistrate. 

"  A  fugitive  criminal  apprehended  on  a  warrant  issued  without 
"  the  order  of  a  Secretary  of  State  shall  be  discharged  by  the 
"  police  magistrate,  unless  the  police  magistrate,  within  such  reason- 
"  able  time  as,  with  reference  to  the  circumstances  of  the  case,  he 
''  may  fix,  receives  from  a  Secretary  of  State  an  order  signifying 
"  that  a  requisition  has  been  made  for  the  surrender  of  such 
"  criminal. 

"9.    When    a    fugitive    criminal    is    brought   before    the    police   Hearing  of 
"  magistrate,  the  police  magistrate  shall  hear  the  case  in  the  same   *^^?®  ^^^ 
*' manner,  and  have  the   same  jurisdiction  and  powers,  as  near  as  ®"^j^^^^^^ 
"  may  be,  as  if  the  prisoner  were  brought  before  him  charged  with   character 
"  an  indictable  offence  committed  in  England.  of  crime. 

"  The  police  magistrate  shall  receive  any  evidence  which  may  be 
**  tendered  to  show  that  the  crime  of  which  the  prisoner  is  accused  or 
"  alleged  to  have  been  convicted  is  an  offence  of  a  political  character 
"  or  is  not  an  extradition  crime. 

"10.  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition    Committal, 
"  crime,  if  the  foreign  warrant  authorizing  the  arrest  of  such  criminal   or  dis- 
"  is  duly  authenticated,  and  such  evidence  is  produced  as  (subject  to   ^^^^S^  °* 
"  the  provisions  of  this  Act)  would,  according  to  the  law  of  England,    ^ 
"  justify  the  committal  for  trial  of  the  prisoner  if  the  crime  of  which 
"  he  is  accused  had  been  committed  in  England,  the  police  magis- 
"  trate  shall  commit  him  to  prison,  but  otherwise  shall  order  him  to 
"  be  discharged. 

"  In  the  case  of  a  fugitive  criminal  alleged  to  have  been  convicted 
"  of  an  extradition  crime,  if  such  evidence  is  produced  as  (subject 
"  to  the  provisions  of  this  Act)  would,  according  to  the  law  of 
"  England,  prove  that  the  prisoner  was  convicted  of  such  crime,  the 
"  police  magistrate  shall  commit  him  to  prison,  but  otherwise  shall 
"  order  him  to  be  discharged. 

"  If  he  commits  such  criminal  to  prison,  he  shall  commit  him  to 
"  the  Middlesex  House  of  Detention,  or  to  some  other  prison  in 
"  Middlesex,  there  to  await  the  warrant  of  a  Secretary  of  State  for 
"  his  surrender,  and  shall  forthwith  send  to  a  Secretary  of  State  a 
"  certificate  of  the  committal,  and  such  report  upon  the  case  as  he 
"  may  think  fit. 

"11.  If    the  police    magistrate    commits  a  fugitive  criminal  to  Surrender 
"  prison,  he  shall  inform  such  criminal  that  he  will  not  be  surren-   of  fugitive 
"  dered  until  after  the  expiration  of  fifteen  days,  and  that  he  has  a  ^  foreign 
"  right  to  apply  for  a  writ  of  Habeas  corpus.  -^  ^    t    f 

"  Upon  the  expiration  of  the  said  fifteen  days,  or,  if  a  writ  of  Secretary 
"  Habeas  corpus  is  issued,  after  the  decision  of  the  court  upon  the  of  State. 
"  return  to  the  writ,  as  the  case  may  be,  or  after  such  further  period 
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'  as  may  be  allowed  in  either  case  by  a  Secretary  of  State,  it  shall 
'  be  lawful  for  a  Secretary  of  State,  by  warrant  under  his  hand  and 
'  seal,  to  order  the  fugitive  criminal  (if  not  delivered  on  the 
'  decision  of  the  court)  to  be  surrendered  to  such  person  as  may  in 
'  his  opinion  be  duly  authorized  to  receive  the  fugitive  criminal  by 
'  the  foreign  state  from  which  the  requisition  for  the  surrender 
'  proceeded,  and  such  fugitive  criminal  shall  be  surrendered  ac- 
'  cordingly. 

"It  shall  be  lawful  for  any  person  to  whom  such  warrant  is  di- 
'  rected  and  for  the  person  so  authorized  as  aforesaid  to  receive, 
'  hold  in  custody,  and  convey  within  the  jurisdiction  of  such  foreign 
'  state  the  criminal  mentioned  in  the  warrant ;  and  if  the  criminal 
'  escapes  out  of  any  custody  to  which  he  may  be  delivered  on  or  in 
'  pursuance  of  such  warrant,  it  shall  be  lawful  to  retake  him  in  the 
'  same  manner  as  any  person  accused  of  any  crime  against  the  laws 
'  of  that  part  of  her  Majesty's  dominions  to  which  he  escapes  may 
'  be  retaken  upon  an  escape. 

"  12.  If  the  fugitive  criminal  who  has  been  committed  to  prison 
'  is  not  surrendered  and  conveyed  out  of  the  United  Kingdom 
'  within  two  months  after  such  committal,  or,  if  a  writ  of  Habeas 
'  corpus  is  issued,  after  the  decision  of  the  court  upon  the  return  to 
'  the  writ,  it  shall  be  lawful  for  any  judge  of  one  of  her  Majesty's 
'  Superior  Courts  at  Westminster,  upon  application  made  to  him  by 
'  or  on  behalf  of  the  criminal,  and  upon  proof  that  reasonable  notice 
'  of  the  intention  to  make  such  application  has  been  given  to  a 
'  Secretary  of  State,  to  order  the  criminal  to  be  discharged  out  of 
'  custody,  unless  sufficient  cause  is  shown  to  the  contrary. 

"13.  The  warrant  of  the  police  magistrate  issued  in  pursuance 

*  of  this  Act  may  be  executed  in  any  part  of  the  United  Kingdom 
'  in  the  same  manner  as  if  the  same  had  been  originally  issued  or 
'  subsequently  indorsed  by  a  justice  of  the  peace  having  jurisdiction 
'  in  the  place  where  the  same  is  executed. 

"  14.  Depositions  or  statements  on  oath,  taken  in  a  foreign  State, 
'  and  copies  of  such  original  depositions  or  statements,  and  foreign 
'  certificates  of  or  judicial  documents  slating  the  fact  of  conviction, 
'  may,  if  duly  authenticated,  be  received  in  evidence  in  proceedings 
^  under  this  Act. 

"  15.  Foreign  warrants  and  depositions  or  statements  on  oath,  and 

*  copies  thereof,  and  certificates  of  or  judicial  documents  stating  the 
'  fact  of  a  conviction,  shall  be  deemed  duly  authenticated  for  the 
'  purposes  of  this  act  if  authenticated  in  manner  provided  for  the 
'  time  being  by  law  or  authenticated  as  follows : — 

"  (1.)  If  the  warrant  purports  to  be  signed  by  a  judge,  magis- 
"  trate,  or  officer  of  the  foreign  state  where  the  same  was 
"  issued ; 

"  (2.)  If  the  depositions  or  statements  or  the  copies  thereof  pur- 
"  port  to  be  certified  under  the  hand  of  a  judge^  magis- 
"  trate,  or    officer  of  the  foreign  state  where  the  same 
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"  were  taken  to  be  the  original  depositions  or  statements, 

"  or  to  be  true  copies  thereof,  as  the  case  may  require;  and 

''  (3.)  If  the  certificate  of  or  judicial  document  stating  the  fact  of 

*'  conviction  purports  to  be  certified  by  a  judge,  magis- 

"  trate,  or  officer  of  the  foreign  state  where  the  conviction 

"  took  place ;  and 

''  if   in  every  case  the    warrants,   depositions,    statements,    copies, 

*'  certificates,   and   judicial   documents   (as  the  case  may   be)   are 

"  authenticated  by  the  oath  of  some  witness  or  by  being  sealed  with 

"  the  official  seal  of  the  minister  of  justice,  or  some  other  minister  of 

''  state ;  and  all  courts  of  justice,  justices,  and  magistrates  shall  take 

"  judicial  notice  of  such  official  seal,  and  shall  admit  the  document 

"  so  authenticated  by  it  to  be  received  in  evidence  without  further 

"  proof. 

"  Crimes  committed  at  Sea. 

"  16.  Where   the  crime  in  respect  of  which  the  surrender  of  a  Jurisdic- 
"  fugitive  criminal  is  sought  was  committed  on  board  any  vessel  on   ^i<^°  ^^  ^^ 
"  the  high  seas  which  comes  into  any  port  of  the  United  Kingdom,   ^^^^^^^ 
"  the  following  provisions  shall  have  effect :  ^^  ^^^ 

"  1.  This  Act  shall  be  construed  as  if  any  stipendiary  magistrate 
"  in  England  or  Ireland,  and  any  sheriff  or  sheriff  substi- 
"  tute  in  Scotland,  were  substituted  for  the  police  magis- 
"  trate  throughout  this  Act,  except  the  part  relating  to  the 
"  execution  of  the  warrant  of  the  police  magistrate  : 

'■'■  2.  The  criminal  may  be  committed  to  any  prison  to  which  the 
"  person  committing  him  has  power  to  commit  persons 
"  accused  of  the  like  crime  : 

''  3.  If  the  fugitive  criminal  is  apprehended  on  a  warrant  issued 
"  without  the  order  of  a  Secretary  of  State,  he  shall  be 
"  brought  before  the  stipendiary  magistrate,  sheriff,  or 
"  sheriff  substitute  who  issued  tbe  warrant,  or  who  has 
"  jurisdiction  in  the  port  where  the  vessel  lies  or  in  the 
"  place  nearest  to  that  port. 

"  Fugitive  Criininals  in  British  Possessions. 
*'  17.  This  Act  when  applied  by  Order  in  Council  shall,  unless  it  Proceed- 
"  is  otherwise  provided  by  such  Order,  extend  to  every  British  pos-  i^g?  ^^  ^^ 
"  session  in  the  same  manner  as  if  throughout  this  Act  the  British  ^^giti"^® 
"  possession  were  substituted  for  the  United  Kingdom  or  England,    -^^  British 
"as  the  case  may  require,  but  with  the  following  modifications;    posses- 
"  namely,  sions. 

"  (1.)  The  requisition  for  the  surrender  of  a  fugitive  criminal  who 
"  is  in  or  suspected  of  being  in  a  British  possession  may 
"  be  made  to  the  governor  of  that  British  possession  by 
"  any  person  recognized  by  that  governor  as  a  consul- 
"  general,  consul,  or  vice-consul,  or  (if  the  fugitive  cri- 
"  minal  has  escaped  from  a  colony  or  dependency  of  the 
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"  foreign  state  en  behalf  of  which  the  requisition  is  made) 
"  as  the  governor  of  such  colony  or  dependency  : 
*'  2.  No  warrant  of  a  Secretary  o£  State  shall  be  required,  and 
"  all  powers  vested  in  or  acts  authorized  or  required  to  be 
"  done  under  this  Act  by  the  police  magistrate  and  the 
"  Secretary  of  State,  or  either  of  them,  in  relation  to  the 
"  surrender  of  a  fugitive  criminal,  may  be  done  by  the 
"  governor  of  the  British  possession  alone  : 
'^  (3.)  Any  prison  in  the  Biitish  possession  may  be  substituted 

"  for  a  prison  in  Middlesex  : 
"  (4.)  A  judge  of  any  court  exercising  in  the  British  possession 
"  the  like  powers  as  the  court  of  Queen's  Bench  exercises 
"  in  England  may  exercise  the  power  of  discharging  a 
"  criminal  when  not  conveyed  within  two  months  out  of 
*'  such  British  possession. 
*'  18.  If  by  any  law  or  ordinance,  made  before  or  after  the  passing 
of  this  Act  by  the  Legislature  of  any  British  possession,  provision 
is  made  for  carrying  into  effect  within  such  possession  the  surrender 
of  fugitive  criminals  who  are  in  or  suspected  of  being  in  such  Bri- 
tish possession,  her  Majesty  may,  by  the  Order  in  Council  apply- 
ing this  Act  in  the  case  of  any  foreigr;  state,  or  by  any  subsequent 
Order,  either 

"  suspend  the  operation  within  any  such  British  possession  of  this 
"  Act,  or  of  any  part  thereof,  so  far  as  it  relates  to  such 
"  foreign  state,  and  so  long  as  such  law  or  ordinance  con- 
"  tinues  in  force  there,  and  no  longer ; 
"  or  direct  that  such  law  or  ordinance,  or  any  part  thereof,  shall 
"  have  eifect  in  such  British  possession,  with  or  without 
"  modifications  and  alterations,  as  if  it  were  part  of  this  Act. 

"  General  Provisions. 

"  19.  Where,  in  pursuance  of  any  ari-angement  with  a  foreign 
state,  any  person  accused  or  convicted  of  any  crime  which,  if  com- 
mitted in  England,  would  be  one  of  the  crimes  described  in  the 
first  schedule  to  this  Act,  is  surrendered  by  that  foreign  state,  such 
person  shall  not,  until  he  has  been  restored  or  had  an  opportunity 
of  returning  to  such  foreign  state,  be  triable  or  tried  for  any  offence 
committed  prior  to  the  surrender  in  any  part  of  her  Majesty's 
dominions  other  than  such  of  the  said  crimes  as  maybe  proved  by 
the  facts  on  which  the  surrender  is  grounded. 

"  20.  The  forms  set  forth  in  the  second  schedule  to  this  Act,  or 
forms  as  near  thereto  as  circumstances  admit,  may  be  used  in  all 
matters  to  which  such  forms  refer,  and  in  the  case  of  a  British 
possession  may  be  so  used,  mutatis  mutandis^  and  when  used  shall 
be  deemed  to  be  valid  and  sufficient  in  law. 

"21.  Her  Majesty  may,  by  Order  in  Council,  revoke  or  alter, 
subject  to  the  restrictions  of  this  Act,  any  Order  in  Council  made 
in  pursuance  of  this  Act,  and  all  the  provisions  of  this  Act  with 
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*'  respect  to  the  original  Order  shall  (so  far  as  applicable)  apply, 
"  7iivfafis  mutandis^  to  any  snch  new  Order. 

"  22.  This    Act    (except   so    far  as  relates  to    the  execution  of  Appliea- 
"  warrnnts   in    the   Channel   Islands)    shall    extend   to  the    Channel   tionofAct 
'^  Islands  and  the  Isle  of  Man  in  the  same  manner  as  if  ihey  were  part   ^"  Channel 
''of the   United  Kingdom;   and    the    royal    courts  of   the  Channel    ^^^^"^^^ 
"  Islands  are  hereby  respectively  authorized  and  required  to  register   ^.^^^  ^  ^^ 
"  this  Act. 

"  23.  Nothing  in  this  Act  shall  affect  the  lawful  powers  of  her    Saving  for 
"  Majesty  or  of  the  Governor- General  of  India  in  Council  to  make    Indian 
''  treaties  for  the  extradition  of  criminals  with  Indian  native  states,   treaties. 
"  or  with  other  Asiatic  states  conterminous  with  British  India,  or  to 
"  carry  into  execution  the  provisions  of  any  such  treaties  made  either 
"  before  or  after  the  passing  of  this  Act. 

"  24.  The  testimony  of  any  witness   may  be  obtained  in  relation    Power  of 

"  to  any  criminal  matter  pending  in  any  court  or  tribunal  in  a  foreign   foreign 

"  state  in  like  manner  as  it  may  be  obtained  in  relation  to  any  civil    ^^^*®.  ^^ 

"  matter  under  the  Act  of  the  session  of  the  nineteenth  and  twen-    °  -t^^ 
,,    .     ,  n     ■  .  o   ^  .     nr  •  1  evidence 

"  tieth    years    of    the  reign  of    her  present    Majesty,  chapter    one   j^  United 

"hundred  and  thirteen,   intituled   'An  Act  to  provide  for  taking   Kingdom. 

^'  evidence  in  her     Majesty's    dominions  in  relation    to    civil    and 

''  commercial    matters    pending  before    foreign  tribunals ;  '  and  all 

'•  the  provisions  of  that  Act  shall  be  construed  as  if  the  term  civil 

"  matter  included  a  criminal  matter,  and  the  term  cause  included 

"  a  proceeding  against   a  criminal :    provided  that  nothing  in  this 

"  section  shall  apply  in  the  case  of  any  criminal  matter  of  a  political 

"  character. 

"  25.  For  the  purposes  of  this  Act,  every  colony,  dependency,  and   Foreign 

"  constituent  part  of  a  foreign  state,  and  every  vessel  of  that  state,    state  in - 

"  shall  (except  where  expressly  mentioned  as  distinct  in  this  Act)  be    ^ludes 

"  deemed  to  be  within  the  jurisdiction  of  and  to  be  part  of  such   ^^^^^ 

"■  foreign  state. 

"  26.  In  thi's  Act,  unless  the  context  otherwise  requires, —  Definition 

"  The  term  '  British    possession '   means    any    colony,    plantation   of  terms. 

"  island,  territory,  or  settlement  within  her  Majesty's  dominions,    "  ^^^'is" 

"  and  not  within  the  United  Kingdom,  the  Channel  Islands,    g^Jfj^^"' 

"  and  Isle  of  Man ;  and  all  colonies,   plantations,  islands,  terri- 

"  tories,  and  settlements  under  one  legislature,  as  hereinafter 

"  defined,  are  deemed  to  be  one  British  possession  : 

"  The  term   'legislature'  means  any  person   or  persons  who  can    "Legisla- 

"  exercise    legislative    authority  in  a  British    possession,    and   ture:" 

"  where  there  are  local  legislatures  as  well  as  a  central  legisla- 

"  ture,  means  the  central  legislature  only : 

"  The  term  '  governor  '  means  any  person  or  persons  administering   ^  Qover- 

"  the   government   of  a   British   possession,    and  includes  the   nor:" 

"  governor  of  any  part  of  India : 

"  The  term  '  extradition  crime '  means    a  crime  which,   if  com-    "  Extra- 

''mitted   in  England   or    within    English    jurisdiction,    would   dition 
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^^  be  one  of  the  crimes  described  in  the  first  schedule  to  this 

"Act: 
"  The  terms  *  conviction '  and  '  convicted '  do  not  include  or  refer 

'^  to  a  conviction  which  under  foreign  law  is  a  conviction  for 

*'  contumacy,  but  the  term  '  accused  person  '  includes  a  person 

"  so  convicted  for  contumacy  : 
"  The  term    '  fugitive   criminal '  means   any   person  accused   or 

"  convicted  of  an  extradition  crime  committed  within  the  juris- 

"  diction  of  any  foreign  state  who  is  in  or  is  suspected  of  being 

"in    some    part  of   her    Majesty's  dominions;   and    the    term 

" '  fugitive    criminal    of   a   foreign    state '    means   a   fugitive 

"  criminal  accused  or  convicted  of  an  extradition  crime  com- 

"  mitted  within  the  jurisdiction  of  that  state  : 
"  The  term   '  Secretary   of    State '    means  one  of  her  Majesty's 

"  Principal  Secretaries  of  State  : 
"The  term  'police  magistrate'  means  a  chief  magistrate  of  the 

"  metropolitan  police  courts,  or  one  of  the  other  magistrates  of 

"  the  metropolitan  police  court  in  Bow  Street : 
"  The  term  'justice  of  the  peace'  includes  in  Scotland  any  sheriff, 

"  sheriff's  substitute,  or  magistrate  : 
"  The  term  '  warrant,'  in  the  case  of  any  foreign  state,   includes 

"  any  judicial   document  authorizing    the    arrest  of  a  person 

"accused  or  convicted  of  crime. 


Eepeal  of 
Acts  in 
third 
schedule. 


"  Repeal  of  Acts, 

"  27.  The  Acts  specified  in  the  third  schedule  to  this  Act  are 
"  hereby  repealed  as  to  the  whole  of  her  Majesty's  dominions ;  and 
"  this  Act  (with  the  exception  of  anything  contained  in  it  which 
"is  inconsistent  with  the  treaties  referred  to  in  the  Acts  so  repealed) 
"  shall  apply  (as  regards  crimes  committed  either  before  or  after  the 
"  passing  of  this  Act),  in  the  case  of  the  foreign  states  with  which 
"those  treaties  are  made,  in  the  same  manner  as  if  an  Order  in 
"  Council  referring  to  such  treaties  had  been  made  in  pursuance  of 
"  this  Act,  and  as  if  such  Order  had  directed  that  every  law  and 
"  ordinance  which  is  in  force  in  any  British  possession  with  respect 
"  to  such  treaties  should  have  effect  as  part  of  this  Act. 

"  Provided  that  if  any  proceedings  for  or  in  relation  to  the  sur- 
"  render  of  a  fugitive  criminal  have  been  commenced  under  the  said 
"  Acts  previously  to  the  repeal  thereof,  such  proceedings  may  be 
"  completed,  and  the  fugitive  surrendered,  in  the  same  manner  as  if 
"  this  Act  had  not  passed." 
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"SCHEDULES. 

"  FIRST    SCHEDULE. 

^'list  of  crimes. 

"  The  following  list  of  crimes  is  to  be  construed  according  to  the  law 
"  existing  in  England,  or  in  a  British  possession  (as  the  case  may  be),  at 
'^  the  date  of  the  alleged  crime,  whether  by  common  law  or  by  statute 
"  made  before  or  after  the  passing  of  this  Act : 

"  Murder,  and  attempt  and  conspiracy  to  murder. 

"  Manslaughter. 

"  Counterfeiting  and  altering  money,  and  uttering  counterfeit  or 

"  altered  money. 
«  Forgery,  counterfeiting,  and  altering,  and  uttering  what  is  forged 

"  or  counterfeited  or  altered. 
"  Embezzlement  and  larceny. 
"  Obtaining  money  or  goods  by  false  pretences. 
"  Crimes  by  bankrupts  against  bankruptcy  law. 
"  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or 

"  member,  or  public  officer  of  any  company  made  criminal  by  any 

"  Act  for  the  time  being  in  force. 
"Rape. 
"  Abduction. 
"  Child  stealing. 
"  Burglary  and  housebreaking, 
*'  Ai-son. 

*'  Bobbery  with  violence. 

"  Threats  by  letter  or  otherwise  with  intent  to  extort. 
"  Piracy  by  law  of  nations. 
**  Sinking  or  destroying  a  vessel  at  sea,  or  attempting  or  conspiring  to 

"  do  so. 
"  Assaults  on  board  a  ship  on  the  high  seas  with  intent  to  destroy  life 

"  or  to  do  grievous  bodily  harm. 
"  Revolt  or  conspiracy  to  revolt  by  two  or  more  persons  on  board  a 

"  ship  on  the  high  seas  against  the  authority  of  the  master." 

The  second  Schedule  contains  forms  of  Orders  and  Warrants,  and  the 
third  a  list  of  repealed  Acts. 


'^  36  &  37.  Vict.  c.  60. — An  Act  to  amend  ike  Extradition  Act,  1870. 
[5th  August  1873.] 

"Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
^'  with  the  advice  and  consent  o£  the  Lords  Spiritual  and  Temporal, 
"  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
"  authority  of  the  same,  as  follows  : 

"  1.   This  Act  shall  be  construed  as  one  with  the  Extradition  Act,    Construc- 
"  1870,  (in  this  Act  referred  to  as  the  principal  Act,)  and  the  prin-   tion  of  Act 
"  cipal  Act  and  this  Act  may  be  cited  together  as  the  Extradition   ^?^  ®^°^^' 
"  Acts,    1870   and    1873,    and   this  Act  may  be  cited  alone  as  the   g^g  ^  3^ 
"  Extradition  Act,  1873.  Vict.  c.  52. 
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Explana- 
tion of 
sect.  6  of 
33  &34 
Vict.  c.  52. 


Liability 
of  acces- 
sories to  be 
surren- 
dered. 


Explana- 
tion of 
sect.  14  of 
33  &  34 
Yict.c.  52, 
as  to  state- 
ments on 
oath,  in- 
cluding 
aiErma- 
tions. 
Power  of 
taking  evi- 
dence in 
United 
Kingdom 
for  foreign 
criminal 
matters. 


"2.  Whereas  by  section  six  of  the  principal  Act  it  is  enacted  as 
follows  : 

" '  Where  this  Act  applies  in  the  case  of  any  foreign  state,  every 
fugitive  criminal  of  that  state  who  is  in  or  suspected  of  being  in 
any  part  of  her  Majesty's  dominions,  or  that  part  which  is 
specified  in  the  Order  applying  this  Act  (as  the  case  may  be), 
shall  be  liable  to  be  apprehended  and  surrendered  in  manner  pro- 
vided by  this  Act,  whether  the  crime  in  respect  of  which  the 
surrender  is  sought  was  committed  before  or  after  the  date  of  the 
Order,  and  whether  there  is  or  is  not  any  concurrent  jurisdiction 
in  any  court  of  her  Majesty's  dominions  over  that  crime.' 
"  And  whereas  doubts  have  arisen  as  to  the  application  of  the  said 
section  to  crimes  committed  before  the  passing  of  the  principal  Act, 
and  it  is  expedient  to  remove  such  doubts,  it  is  therefore  hereby 
declared  that — 

"  A  crime    committed  before  the  date  of  the  Order  includes  in 
"  the  said  section  a  crime  committed  before  the  passing  of  the 
''  principal  Act,  and  the   principal  Act  and  this  Act  shall  be 
"  construed  accordingly. 
^'  3.  Whereas  a  person  who  is  accessory  before  or  after  the  fact,  or 
counsels,  procures,  commands,  aids,  or  abets  the  commission  of  any 
indictable  offence,  is  by  English  law  liable  to  be  tried  and  punished 
as  if  he  were  the  principal  offender,  but  doubts  have  arisen  whether 
such  person  as  well  as  the  principal  offender  can  be  surrendered 
under  the  principal  Act,    and   it   is    expedient   to   remove    such 
doubts ;  it  is  therefore  hereby  declared  that — 
"  Every   person  who  is  accused   or  convicted    of   having  coun- 
"  selled,  procured,  commanded,  aided,  or   abetted  the  commis- 
"  sion  of  any  Extradition  crime,    or  of  being  accessory  before 
'■  or  after  the  fact  to  any  Extradition  crime,  shall  be  deemed 
"  for  the  purposes  of  the    principal  Act   and  this   Act    to    be 
"  accused  or  convicted  of  having  committed  such  crime,  and 
"  shall  be  liable  to  be  apprehended  and  surrendered  accordingly. 
''  4.  Be  it  declared,  that  the  provisions  of  the  principal  Act  re- 
lating   to  depositions  and  statements  on  oath  taken  in  a  foreign 
state,  and  copies  of  such  original  depositions  and  statements,  do 
and  shall  extend  to  affirmations  taken  in  a  foreign  State,  and  copies 
of  such  affirmations. 

"  5.  A  Secretary  of  State  may,  by  order  imder  his  hand  and  seal, 
require  a  police  magistrate  or  a  justice  of  the  peace  to  take  evidence 
for  the  purposes  of  any  criminal  matter  pending  in  any  coiurt  or 
tribunal  in  any  foreign  state  ;  and  the  police  magistrate  or  justice 
of  the  peace,  upon  the  receipt  of  such  order,  shall  take  the  evidence 
of  every  witness  appearing  before  him  for  the  purpose  in  like 
manner  as  if  such  witness  appeared  on  a  charge  against  some 
defendant  for  an  indictable  offence,  and  shall  certify  at  the  foot  of 
the  depositions  so  taken  that  such  evidence  was  taken  before  him, 
and  shall  transmit   the  sam^'  to  the  Secretary  of  State ;  such  evi- 
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"  dence  may  be  taken  in  the  presence  or  absence  of  the  person 
"  charged,  if  any,  and  the  fact  of  such  presence  or  absence  shall  be 
"  stated  in  such  deposition. 

"  Any  person  may,  afterpayment  or  tender  to  him  of  a  reasonable 
"  sum  for  his  costs  and  expenses  in  this  behalf,  be  compelled,  for  the 
"  purposes  of  this  section,  to  attend  and  give  evidence  and  answer 
"  questions  and  produce  documents,  in  like  manner  and  subject  to 
"  the  like  conditions  as  he  may  in  the  case  of  a  charge  preferred  for 
"  an  indictable  offence. 

"Every  person  who  wilfully  gives  false  evidence  before  a  police 
"  magistrate  or  justice  of  the  peace  under  this  section  shall  be  guilty 
"  of  perjury. 

"  Provided  that  nothing  in  this  section  shall  apply  in  the  case  of 
"  any  criminal  matter  of  a  political  character. 

"  6.  The  jurisdiction  conferred  by  section  sixteen  of  the  principal    Explana- 
"  Act  on  a  stipendiary  magistrate,  and  a  sheriff  or  sheriff  substitute,    tion  of 
"  shall   be    deemed  to  be  in  addition  to,  and  not  in  derogation  or    qo^V^'fi^ 
"  exclusion  of,  the  jurisdiction  of  the  police  magistrate.  yj^,J  ^  rj2 

"  7.  For  the  purposes  of  the  principal   Act  and  this  Act  a  diplo-   Explana- 
"  matic  representative  of  a  foreign  state  shall  be  deemed  to  include   tion  of 
"  any  person  recognized  by  the  Secretary  of  State  as  a  consul-general   diplomatic 
"  of  that  state,  and  a  consul  or  vice-consul  shall  be  deemed  to  include  ^^F^s®^" 
"  any  person  recognized  by  the  governor  of  a  British  possession  as  a   consul. 
"  consular  officer  of  a  foreign  state. 

"  8.  The  principal  Act  shall  be  construed  as  if  there  were  included   Addition 

"  in  the  first  schedule  to  that  Act  the  list  of  crimes  contained  in  the   ^^  ^^^^  ^^ 

''  schedule  to  this  Act.  ^^V^f  ?" 

schedule. 


SCHEDULE. 


LIST   OF   CRIMES. 


"  The  following  list  of  crimes  is  to  he  construed  according  to  the  law 

"  existing  in  England  or  in  a  British  possession  (as  the  case  may  he)  at 

''  the  date  of  the  alleged  crime,  whether  by  common  law  or  hy  statute 

"  made  before  or  after  the  passing  of  this  Act : 

"  Kidnapping  and  false  imprisonment. 

"  Perjury,  and  subornation  of  perjury,  whether  under  common  or 

"  statute  law. 
"Any  indictable  ofience  under  the  Larceny  Act,  1801,  or  any  Act    24  &  25 
"  amending  or  substituted  for  the  same,  which  is  not  included  in    Vict.  c.  96, 
"  the  first  schedule  to  the  principal  Act.  &c. 

"  Any  indictable  offence  under  the  Act  of  the  session  of  the  twenty- 
"  fourth  and  twenty-fifth  j^ears  of  the  reign  of  her  present  Majesty, 
^'  chapter  ninety-seven,  '  To  consolidate  and  amend  the  statute  law 
"  of  England  and  Ireland  relating  to  malicious  injuries  to  property,' 
"  or  any  Act  amending  or  substituted  for  the  same,  which  is  not 
"  included  in  the  first  schedule  to  the  principal  Act. 
''  Any  indictable  offence  under  the  Act  of  the  session  of  the  twenty- 
"  fourth  and  twenty-fifth  years  of  the  reign  of  her  present  J\Iajesty, 
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"  chapter  ninety-eigM,  '  To  consolidate  and  amend  the  statute  law 
"  of  England  and  Ireland,  relating  to  indictable  offences  by  forgery/ 
"  or  any  Act  amending  or  substituted  for  the  same,  which  is  not 
"  included  in  the  first  schedule  to  the  principal  Act. 

"  Any  indictable  offence  under  the  Act  of  the  session  of  the  twenty- 
"  fourth  and  twenty-fifth  years  of  the  reign  of  her  present  Majesty, 
"  chapter  ninety-nine,  '  To  consolidate  and  amend  the  statute  law  of 
"  the  United  Kingdom  against  offences  relating  to  the  coin,'  or 
"  any  Act  amending  or  substituted  for  the  same,  which  is  not  iu- 
"  eluded  in  the  first  schedule  to  the  principal  Act. 

"  Any  indictable  offence  under  the  Act  of  the  session  of  the  twenty- 
"  fourth  and  twenty-fifth  years  of  the  reign  of  her  present  Majesty, 
''  chapter  one  hundred, '  To  consolidate  and  amend  the  statute  law 
"  of  England  and  Ireland  relating  to  offences  against  the  person,'  or 
^'  any  Act  amending  or  substituted  for  the  same,  which  is  not  in- 
''  eluded  in  the  first  schedule  to  the  principal  Act. 

"  Any  indictable  offence  under  the  laws  for  the  time  being  in  force  in 
''  relation  to  bankruptcy  which  is  not  included  in  the  first  schedule 
"  to  the  principal  Act." 

"  Circulaire  du  Ministre  de  la  Justice  de  France,  relatant  les  prin- 
"  cipes  en  matiere  d' Extradition.     Paris,  le  5  avril  1841. 

'Monsieur  le  PROCUREUR-Gi:NERAL, — La  plupart  des  Puissances 
'  etrangeres  livrent  a  la  France  les  malfaiteurs  qui  ont  fui  son 
'teri'itoire,  et  le  gouvernement  fran9ais  use  de  reciprocite.  J'ai 
'  remarque  que  les  magistrats  ne  connaissent  pas  toujours  d'une 
'  maniere  assez  precise,  les  relations  qui  existent  sur  ce  point  entre 

*  la  France  et  les  autres  nations,  et  que  les  regies  qui  regissent  cette 
'  matiere  ne  leur  sont  pas  assez  familieres.     De  la  les  fautes  graves : 

*  des  coupables  ont  echappe  a  la  punition  qu'ils  avaient  meritee ; 
'  des  procedures  ont  ete  inutilement  suspendues,  dans  Tespoir 
'  d'obtenir  une  extradition  qui  ne  pouvait  etre  accordee ;  enfin  les 
'  magistrats  ne  sacliant  pas  sur  quels  documents  les  demandes 
'  d'extradition  doivent  etre  appuyees,  ont  omis  de  me  transmettre 
'  les  pieces  necessaires,  et  des  negociations,  qui  devaient  etre  suivies 
'  avec  promptitude,  ont  ainsi  ete  retardees. 

"  Le  but  de  cette  instruction  est  de  vous  bien  faire  connaitre  les 
'  rapports  etablis  entre  le  gouvernement  fran^ais  et  les  gouverne- 
'  ments  Strangers  relativement  a  I'extradition  des  malfaiteurs,  et  de 
'  vous  indiquer  les  pieces,  les  documents  qui  doivent  accompagner 
'  la  demande  d'extradition.     Je  m'occuperai  a  la  fin  de  cette  circu- 

*  laire,  de  Texecution  des  commissions  rogatoires  que  les  magistrats 
'fran9ais  adressent  a  I'etranger,  et  de  celles  qui,  transmises  en 
'  France,  emanent  d'une  autorite  etrangere. 

"  §  1.  Le  gouvernemeht  duRoiobtient  I'extradition  d'un  Fran9ais 
'  qui  a  commis  un  crime,  soit  en  vertu  des  Traites  intervenus  a  cet 

*  effet,  soit  par  suite  de  negociations  qui  ont  lieu  chaque  fois  qu'une 

*  extradition  est  demandee. 

*'  La  France   a   conclu  des  traites  d'extradition  avec  I'Espagne 


APPENDIX   VIII.  699 

''  (29  septembre,  1765),  ayec  la  Suisse  (18  juillet,  1828),  avec  la 
*'  Belgique  (29  novembre,  1834);  avec  la  Sardaigne  (23  mai,  1838). 
"  Ces  traites  doivent  etre  Studies  avec  d'autant  plus  de  soin  que  les 
"  regies  qui  y  sont  tracees  s'appliquent  aux  negociations  particulieres 
"  qui  peuvent  s'engager  avec  d'autres  Puissances  en  pareille  matiere. 
*'  A  I'egard  des  autres  nations,  nous  sommes  avec  elles  dans  les 
"  relations  qui  nous  permettent  d'en  obtenir,  par  des  negociations 
''  particulieres,  la  delivrance  des  malfaiteurs. 

''  11  faut  excepter  I'Angletere  et  les  Etats-Unis  d'Amerique.  Ces 
"  deux  Puissances  n'accordent  pas  d'extraditions :  la  premiere,  parce 
"  que  sa  legislation  ne  le  permet  pas ;  la  seconde,  parce  que  la  ques- 
"  tion  de  savoir  si  le  droit  de  livrer  les  criminels  appartient  a  chacun 
"  des  Etats  ou  au  gouvernement  central  n'est  pas  encore  videe ; 
"  cette  difficulte  s'est  opposee  jusqu'a  present  a  toute  extradition. 

"  §  2.  L'extradition  des  malfaiteurs  est  soumise  a  des  restrictions 
"  dont  il  faut  bien  se  rendre  compte.  En  premier  lieu,  les  Puissances 
"  ne  consentent  pas  a  livrer  leurs  nationaux  :  il  en  resulte  que  la 
"  France  ne  peut  reclamer  que  l'extradition  d'un  Fran9ais  ou  d'un 
"  etranger  refugie  dans  un  pays  autre  que  celui  auquel  il  appartient. 
"  En  second  lieu,  le  fait  qui  a  ete  commis  par  I'individu  dont  on 
"  veut  obtenir  Textradition  doit  etre  puni  par  la  loi  d'une  peine 
"  afflictive  ou  infamante,  et  constituer  un  crime. 

"  Ce  principe  a  ete  adopte  par  la  France  comme  par  les  autres 
"  Puissances  etrangeres ;  il  est  aussi  consacre  par  les  traites  que 
"  quelques-unes  de  ces  puissances  cut  faits  entre  elles.  En  efFet,  il 
"  faut  une  raison  puissante  pour  faire  rechercher  sur  la  terre  etran- 
'^  gere  I'homme  qui  s'est  puni  par  I'eloignement  volontaire  de  sa 
"  patrie  ;  et  d'ailleurs,  les  infractions  graves  ont  toujours  un  carac- 
"  tere  de  criminalite  absolue,  qui  rend  la  repression  necessaire  dans 
"  I'interet  de  la  societe  tout  entiere,  tandis  que  les  faits  qualifies  delits 
"  n'ont  souvent  qu'une  criminalite  relative,  et  n'offensent  que  I'Etat 
"  seul  dans  le   sein  duquel  ils  ont  ete  commis. 

''  C'est  une  regie  dont  le  gouvernement  du  Eoi  n'entend  dans 
*'  aucun  cas  se  departir.  Les  traites  contiennent  la  liste  des  crimes 
"  pour  lesquels  l'extradition  est  accordee  ;  mais  il  ne  faut  pas  s'arreter 
"  a  cette  nomenclature,  qui  est  plutot  indicative  que  limitative. 

"  Du  principe  que  l'extradition  ne  peut  etre  accordee  pour  delit, 
"  il  resulte  que  si  un  individu  qui  a  commis  un  fait  qualifie  crime 
"  en  France,  est  livre  au  gouvernement  fran^ais  pour  etre  juge  sur 
''  ce  fait,  et  qu'en  meme  temps  il  soit  prevenu  d'un  delit,  il  ne  doit 
"  pas  etre  juge  sur  ce  delit.  L'application  du  principe  est  suscep- 
"  tible  de  quelques  difficultes.  II  est  evident  que,  si  le  delit  est 
"  isole,  il  sera  facile  de  ne  juger  I'individu  livre  que  sur  le  crime ; 
"mais,  dans  certains  cas,  le  delit  est  connexe;  en  outre,  il  devient 
"  souvent,  par  sa  connexite,  une  circonstance  aggravants  Quand  ces 
"  difficultes  se  presenteront,  vous  m'en  refererez,  et  je  vous  ferai 
"  connaitre,  avec  mon  avis,  les  precedents  de  mon  administration. 

"  L'extradition  ne  peut  etre  demandee  que  pour  un  crime,  mais 
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"  elle  ne  peut  etre  obtenue  pour  tons  les  crimes.  Une  distinction 
"  doit  etre  etablie.  Les  crimes  politiqiies  s'accomplis?ent  dans  des 
"  circonstances  si  difficiles  a  apprecier,  ils  naissent  de  passions  si 
'•  ardentes,  qui  souvent  sont  leur  excuse,  que  la  France  maintient  le 
"  principe  que  I'extradition  ne  doit  pas  avoir  lieu  pour  fait  politique. 

"  CVst  une  regie  qu'elle  met  son  honneur  a  soutenir.  Elle  a 
*' toujour s  refuse,  depuis  1830,  de  pareilles  extraditions,  elle  n'en 
"  demandera  jamais.  Quand  un  Francais  livre  par  une  Puissance 
"etrangere,  comme  auteur  d'un  crime  ordinaire,  est  en  meme  temps 
"accu-e  d'un  crime  politique,  il  ne  peut  etre  juge  que  pour  le  crime 
"  ordinaire.  Immediatement  apres  le  jugement,  s'il  est  acquitte,  et 
"  apres  I'expiration  de  sa  peine,  s*il  a  ete  condamne,  le  gouverne- 
"  ment  du  Roi  lui  indique,pour  sortir  de  France,  un  delai.  passe  lequel, 
*'  s'il  est  trouve  sur  le  territoire,  il  est  juge  pour  le  crime  polidque. 

"  Comme  les  actes  d'extradition  sont  non-seulement  personnels  a 
"  celui  qu'on  livre,  mais  qu'ils  enoncent  en  outre  le  tait  qui  donne 
*•  lieu  a  I'extradition,  Tindividu  qu'on  a  livre  ne  peut  etre  juge  que 
*•  sur  ce  fait.  Si,  pendant  qu'on  procede  a  Tinstruction  du  crime 
"  pour  lequel  il  est  livre,  il  surgit  des  preuves  d'un  nouveau  crime 
"  pour  lequel  I'extradition  pourrait  etre  egalement  accordee,  il  faut 
'•  qu'une  nouvelle  demande  soit  formee  a  cet  effet.  Ces  regies  me 
'*  paraissent  suffisantes  pour  vous  mettre  a  meme  de  trancher  la  plu- 
•' part  de  difficultes  qui  se  presenteront  a  tous;  mais  dans  une 
"  matiere  si  delicate,  qui  interesse  la  paix  du  royaume,  puisqu'il 
''  importe  de  ne  pas  troubler  les  rapports  qui  existent  avec  les 
"  Puissances  amies,  je  vous  recommande  de  me  consulter  souvent. 

"  J'ai  raisonne  jusqu'a  present  dans  I'hypothese  ou  les  questions 
''  relatives  a  I'extradition  seraient  soumises  a  I'administraiion.  ou  les 
"  procureurs-generaux  s'en  trouveraient  saisis  comme  maitres  de 
'•'  Taction  publique ;  mais  les  tribunaux  peuvent  etre  appeles  inci- 
"  demment  a  en  connaitre.  Quelle  est  a  cet  egard  leur  competence  ? 
"  En  principe  general,  le  gouvernement  seul  est  juge  de  la  validite 
"  d'une  extradition,  et  il  en  resulte  qu'il  lui  appartient  d'en  fixer  la 
"  portee,  d'en  interpreter  les  t«rmes.  Des  iors,  quand  on  soutient 
''devant  un  tribunal,  ou  qu'une  extradition  est  irreguliere,  ou 
*'  qu'elle  est  interpretee  dans  un  sens,  soit  trop  favorable,  soit  pre- 
"judiciable  a  I'inculpe,  le  tribunal  doit  surseoir  jusqu'a  ce  que  le 
"  gouvernement  ait  fait  connnitre  sa  decision.  C'est  ce  que  la  Cour 
"  de  cassation  a  juge  le  29  aout,  184^. 

•'  §  3.  Maintenant,  quelles  sont  les  pieces  qui  appuieront  la 
'•  demande  d'extradition ;  et,  en  premier  lieu,  comment  cette  de- 
•*  mande  sera-t-elle  formee  ?  C'est  au  gouvernement  seul  a  agir ;  il 
'•  ne  vous  est  pas  permis.  en  cette  matiere,  de  vous  entendre,  sous 
*'  aucun  pretexte,  avec  les  agents  des  Puissances  etrangeres  :  vous  ne 
'•  pouvez  pas  non  plus  vous  adresser  directement  aux  autorites  judi- 
"  ciaires  des  pays  voisins,  pour  obtenir  I'extradition.  vous  pouvez 
"  correspondre  seulement  avec  les  magistrats  etrangers  pour  avoir 
"des  renseignements. 
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"  Les  pieces  qui  doivent  etre  jointes  a  la  demandesont  differentes, 
''  seloij  que  la  procedure  centre  I'individu,  dont  on  reclame  I'extra- 
"  dition,  est  plus  ou  moins  avancee.  Si  I'arret  de  la  Chambre  des 
"  mises  en  accusation  est  rendu,  vous  m'enverrez  cet  arret ;  s'il  y  a 
"  eu  condamnation  par  contumace  ou  contradictoire,  vous  m'adres- 
"  serez  les  arrets  de  condamnation.  Quand  I'extradition  est  de- 
"  mandee  au  commencement  de  la  procedure,  vous  me  transmet- 
"  trez  un  mandat  d'arret.  Ce  mandat  ne  peut  etre  remplace  par  le 
"  mandat  cl'amener,  qui  ne  contient  pas  la  qualification  du  fait,  et 
"  qui  est  presque  toujours  decerne  avant  que  ce  fait  soit  bien  connu. 
"  Le  mandat  d'arret  n'est  point  un  acte  executoire  a  I'etranger,  c'est 
"  simplement  un  document.  Je  fais  cette  remarque  parce  que  des 
"  juges  d'instruction,  des  officiers  du  ministere  public,  ont  souvent 
^'accompagne  les  mandats  d'invitations,  de  requisitions  adressees 
"  aux  autorites  etrangeres.  Cela  est  contraire  au  principe  qui  ren- 
"  ferme  I'autorite  des  magistrals  dans  le  territoire.  Quelques  juges 
"  d'instruction  saisissent  la  Chambre  du  Conseil,  pour  obtenir  une 
"  ordorinance  qui  homologue,  pour  ainsi  dire,  le  mandat  d'arret. 
"  Cette  Ibrmalite  est  surabondante  et  inutile.  Le  mandat  doit  etre 
''  redige  avec  soin,  et  la  qualification  du  fait  doit  y  recevoir  le  deve- 
"  loppement  necessaire.  Ce  mandat  me  sera  transmis  par  vous  avec 
''  une  lettre  explicative. 

"  Le  gouvernement  beige  consent  a  faire  arreter  I'individu  dont 
"  Textradition  est  demandee  sur  le  vu  du  mandat  d'arret  ;  mais  il 
"  ne  le  livre  que  sur  la  presentation  de  I'arret  de  la  Chambre  des 
"  mises  en  accusation. 

"  Le  gouvernement  espagnol  exige  aussi  la  production  de  I'arret 
"  de  la  Chambre  des  mises  en  accusation.  Cette  piece  devra  done 
"  m'etre  transmise  apres  le  mandat,  quand  il  s'agira  d'un  individu 
"  refugie  en  Belgique  ou  en  Espagne  ;  I'arret  me  sera  transmis  assez 
"  a  temps  pour  que  je  puisse  le  produirc  dans  les  trois  mois  qui 
"  auront  suivi  I'arrestation,  en  Belgique,  du  malfaiteur  qu'on  reclame 
*'  de  cette  Puissance  ;  sinon,  aux  ternies  du  Traite  de  1834,  il  serait 
"  mis  en  liberte.  En  general  vous  suiverez  avec  celerite  les  pour- 
"  suites  commencees  contre  des  inculpes  dont  I'extradition  pourra 
"  etre  demandee  et  obtenue. 

"Lorsque,  posterieurement  a  la  demande  d'extradition,  le  fait 
"  impute  a  celui  dont  I'extradition  est  demandee  perdra  le  caractere 
"  de  crime  pour  prendre  celui  de  simple  delit,  vous  m'en  avertirez 
' '  immediatement,  pour  que  la  demande  soit  retiree  ou  le  prevenu 
"  rendu  a  la  liberte  et  conduit  hors  des  frontieres,  s'il  avait  ete 
"  amene  en  France.  II  est  inutile  de  dire  que,  dans  le  cas  ou  une 
"  ordonnance,  un  arret  de  non-Jieu,  une  ordonnance  d'acquittement 
"  intervient,  je  dois  en  etre  averti  sans  delai. 

"  Quand  un  individu  est  livre  et  amene  en  France,  c'est  a  Fauto- 
"  rite  administrative  qu'il  doit  d'abord  etre  remis;  mais,  connne  il 
"  importe  qu'il  soit  le  plus  promptement  possible  a  la  disposition  de 
"  I'autorite  judiciaire,  le  procureur-general,  dans  le  ressort  duquel  ii 
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"  est  conduit,  le  reyoit  des  mains  de  I'autorite  administrative,  et,  si 
**  le  jugement  ne  doit  pas  etre  rendu  dans  son  ressort,  il  s'entend 
"  immediatement  avec  le  procureur-general,  dans  le  ressort  duquel 
"  I'accusation  doit  etre  purgee,  pour  que  la  translation  soit  operee. 
"  L'autorite  administrative  remet  I'ordre  de  conduite,  ou  tout  autre 
"  document  equivalent,  qui  suffit  pour  saisir  le  procureur-general  du 
"  lieu  ou  est  transfere  le  prevenu. 

"  §  4.  Je  me  suis  occupe  jusqu'ici  de  I'extradition  en  ce  qui  con- 
"  cerne  les  individus  qui,  apres  avoir  commis  un  crime  en  France, 
"  ont  fui  a  I'etranger ;  mais  la  France,  usant  de  reciprocite  envers 
"  les  Puissances  etrangeres,  consent  a  leur  livrer  les  malfaiteurs  qui 
"  ont  commis  des  crimes  sur  leur  territoire.  Les  magistrats  sont 
"  tout  a  fait  etrangers  a  la  negociation  qui  intervient  alors ;  mais  il 
*'est  important  que  vous  sachiez  dans  quelles  limites  est  renfermee 
"  l'autorite  judiciaire  fran9aise,  quant  a  I'aide  qu'elle  peut  preter  aux 
"  autorites  du  pays  etranger  ou  un  crime  a  ete  commis.  Souvent 
"  des  magistrats  etrangers  transmettent  directement  aux  procureurs- 
"  generaux,  a  leurs  substituts  et  meme  aux  tribunaux,  des  mandats, 
"  des  ordres  d'arrestation,  des  jugements  de  condamnation.  Ces 
"mandats,  ces  jugements  ne  sont  point  executoires  en  France,  I'ar- 
"  restation  d'un  etranger  ne  peut  etre  operee  qu'en  vertu  de  I'ordon- 
"  nance  du  Roi  qui  ordonne  I'extradition.  Ces  mandats  ou  juge- 
"  ments  doivent  m'etre  adresses  par  les  magistrats  qui  les  ont  re^us, 
"  pour  que  je  m'entende  sur  la  question  d'extradition  avec  M.  le 
"  Ministre  des  Affaires  etrangeres.  Vous  etes  souvent  instruit 
"  qu'un  etranger  qui  a  commis  un  crime  dans  son  pays  se  trouve 
"  dans  votre  ressort.  Si  cet  etranger  est  porteur  d'un  passeport 
"  falsifie,  s'il  se  livre  a  la  mendicite,  au  vagabondage,  etc.,  vous  ferez 
"  operer  son  arrestation,  et  vous  m'en  instruirez  immediatement; 
''mais,  quand  cet  etranger  n'a  commis  aucun  delit  en  France,  vous 
'^  vous  rappelerez  que  c'est  a  l'autorite  administrative  seule  a 
"  prendre  les  moyens  de  surveillance,  a  adopter  les  mesui*es  de  police 
"  qui  peuvent  I'empeclier  d'ecliapper  aux  poursuites  commencees 
"  centre  lui  liors  de  France. 

"  L' execution  de  I'ordonnance  d'extradition  est  confiee  aux  agents 
"  de  I'ordre  administratif.  Mais,  quand  I'etranger  que  livre  la 
"  France  se  trouve  sous  le  coup  de  poursuites  dans  le  royaume, 
"  et  qu'il  est  ecroue  en  vertu  d'un  ordre  de  la  justice  fran9aise,  vous 
"  avez  diverses  determinations  a  prendre. 

''  Si  I'etranger  dont  I'extradition  est  accordee  subit  une  peine  en 
"  France,  il  ne  pourva  etre  livre  qu'apres  que  cette  peine  aura  ete 
"  subie.  Si  des  poursuites  ont  ete  commencees  centre  lui,  elles 
"  doivent  etre  misesafin;  s'il  est  acquitte,  I'ordonnance  d'extradi- 
"  tion  sera  immediatement  executee;  s'il  est  condamne,  elle  ne  le 
''  sera  qu'apres  sa  peine  subie.  Mais  c'esfc  dans  I'interet  de  la  vindicte 
"  publique  seule  que  I'extradition  peut  etre  retardee ;  I'interet  par- 
"  ticulier  ne  pourrait  etre  ecoute,  et,  en  consequence,  un  creancier 
''  qui  retient  en  prison  un  debiteur  etranger  dont  I'extradition  serait 
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"  accordee,  ne  saurait  s'opposer  a  ce  qu'il  fut  livre  a  la  puissance 
"  etrangere  qui  I'a  reclame.  En  efFet,  par  suite  de  I'extradition, 
"  I'etranger  se  trouve  sous  la  main  de  la  justice  etrangere,  il  est 
"  completement  a  sa  disposition,  et  I'assurance  du  paiement  d'une 
"  dette  ne  peut  etre  mise  en  balance  avec  I'utilite  qu'il  y  a  a  punir 
"  un  malfaiteur.  Si,  dans  un  cas  pareil,  des  creanciers  reclamaient 
"  aupres  de  vous,  vous  n'auriez  aucun  egard  a  leurs  reclamations, 
"  et  si,  comme  il  y  en  a  eu  des  exemples,  ils  s'adressaient  aux  tribu- 
"  naux,  vous  soutiendriez  I'incompetence  de  Tautorite  judiciaire,  et 
"  vous  vous  entendriez,  au  besoin,  avec  I'autorite  administrative 
"  pour  que  le  conflit  fut  eleve.  Le  Conseil  d'Etat  a,  le  2  juillet, 
''  1836,  approuve  un  arret  de  conflit  rendu  dans  de  semblables 
"  circonstances. 

"  §  5.  11  me  reste  a  vous  entretenir  de  I'execution  des  commis- 
"  sions  rogatoires  qui  peuvent  etre  transmises  a  I'etranger,  et  aussi  de 
^^  I'execution  de  celles  qui  sont  envoyees  par  les  autorites  etrangeres. 
"  Nos  relations  avec  les  puissances  etrangeres  sont  diverses,  relative- 
"  ment  a  I'execution  des  commissions  rogatoires  emanees  des  tri- 
"  bunaux  fran9ais ;  mais  le  gouvernement  peut  obtenir  de  toutes 
"  certains  documents,  certaines  mesures  conservatoires. 

"  Toutes  les  commissions  rogatoires  qui  devront  etre  executees  a 
''  I'etranger  me  seront  transmises.  Dans  aucun  cas,  les  magistrats 
"  ne  correspondront  avec  les  autorites  judiciaires  a  I'etranger,  pour 
"  la  transmission  ou  I'execution  de  ces  commissions  rogatoires.  Si 
"  Ton  trouve  convenable  d'y  joindre  une  note  explicative,  elle  me 
"  sera  adressee,  et  je  la  ferai  parvenir  au  gouvernement  etranger. 
"  Les  magistrats  fran^ais  ont  fait  preceder  quelquefois  de  requisi- 
"  tions  adressees  aux  magistrats  etrangers  les  commissions  rogatoires 
"  qui  etaient  transmises  a  ceux-ci,  cela  ne  doit  point  etre  ainsi. 
"  Aucun  lien  judiciaire  n'existe  entre  les  magistrats  des  deux 
"  nations  differentes ;  il  est  inutile  de  faire  des  requisitions  aux- 
"  quelles  il  ne  peut  etre  obtempere.  II  faut,  si  Ton  juge  necessaire 
"  d'employer  une  formule,  se  servir  d'une  formule  d'invitation,  de 
"  priere ;  et  cette  formule  devra  etre  au.-si  simple  et  aussi  bref 
"  que  possible. 

"11  y  a  une  exception  aux  regies  qui  precedent :  elle  est  relative 
"  a  I'execution  des  commissions  rogatoires  dans  les  Etats  de  S.  M. 
"  Sarde.  L'article  XXII  d'un  traite  conclu  a  Turin,  le  24  mars, 
"  1760,  est  ainsi  con^u  :  *  Pour  favoriser  I'execution  reciproque 
"des  decrets  etjugements,  les  cours  supremes  defereront  de  part 
"  et  d'autre  a  la  forme  du  droit^  aux  requisitoires  qui  leur  seront 
"  adresses  a  ces  fins,  meme  sous  le  nom  desdites  cours.'  Les 
"  senats  des  diverses  provinces,  dont  se  composent  les  Etats  sardes, 
"  se  fondant  sur  cette  disposition,  ne  permettent  I'envoi  en  France 
"  que  des  commissions  rogatoires  qu'ils  ont  deliberees.  Ces  commis- 
"  sions  rogatoires  sont  redigees  en  leur  nom  et  adressees  a  la  Cour 
"  royale  dans  le  ressort  de  laquelle  elles  devront  etre  executees, 
"  Ces  memes  senats   exigent,   par  reciprocite,  que  les  commissions 
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rogatoires,  venant  de  France,  quel  que  soit  le  magistrat  saisi  de 
Tin  formation  qui  les  necessite,  leur  soient  adressees  par  la  Cour 
royale  du  ressort,  et  ils  en  subordonnent  I'execution  a  leur  propre 
autorite.  Ainsi,  quand  une  commission  rogatoire  devra  etre 
envoyee  dans  les  Etats  de  S.  M.  Sarde,  vous  la  soumettrez  a  la 
Cour  royale  pour  que  cette  cour  en  delibere  ;  et  si  elle  juge  con- 
venable  de  la  transmettre,  elle  rendra  un  arret  portant  invitation  a 
I'un  des  senats  des  Etats  de  Sardaigne  de  I'executer.  C'est  par  la 
premiere  chambre  civile  de  la  Cour  et  en  Chambre  du  conseil, 
que  I'arret  doit  etre  rendu.  Vous  m'en  transmettrez  ensuite  ime 
expedition  ;  car  les  corps  judiciaires  de  deux  pays  etrangers  ne 
doivent  pas  correspondre  entre  eux,  et  I'arret  de  la  Cour  royale 
ne  sera  execute  qu'en  vertu  du  consentement  reciproque  des  deux 
gouvernements. 

"  Le  gouvernement  fran9ais  consent  a  ce  que  des  commissions 
rogatoires  emanees  de  tribunaux  etrangers  soient  executees  en 
France  ;  mais  il  veut  les  examiner  avant  d'autoriser  leur  execution 
pour  s'assurer  qu'elles  ne  contiennent  rien  de  contraire  aux  lois 
du  royaume.  Le  magistrat  auquel  une  commission  rogatoire  est 
transmise  directement  de  I'etranger — et  ce  cas  est  tres-frequent — 
doit  done  me  I'envoyer  immediatement  pour  que  je  decide  s'il  y  a 
lieu  d'y  faire  droit.  Ces  commissions  rogatoires  seront  executees 
par  le  juge  d'instruction,  sur  la  requisition  du  ministere  public; 
les  temoins  doivent  etre  entendus  dans  la  forme  ordinaire ;  ils 
peuvent  etre  contraints  par  les  voies  de  droit  a  deposer  ;  quand  le 
magistrat  instructeur  aura  accompli  sa  mission,  il  rendra  une 
ordonnance  de  soit  remis  au  j^arg?^^^,  et  vous  me  transmettrez 
toutes  les  pieces  dans  le  plus  bref  delai. 

"  Telles  sont,  Monsieur  le  Procureur-general,  les  instructions 
qu'il  m'a  paru  necessaire  de  vous  transmettre  sur  la  matiere  de 
I'extradition.  C'est  une  des  parties  de  I'administration  criminelle 
ou  il  se  commet  le  plus  d'erreurs,  ou  j'ai  le  plus  sou  vent  occasion 
de  rappeler  les  regies  aux  magistrats.  Faites,  par  vos  soins,  qu'il 
n'en  soit  plus  ainsi.  Je  compte  sur  votre  zele  et  vos  lumieres 
pour  que  le  service,  sur  ce  point,  soit  regularise.  Je  vous  prie  de 
m'accuser  reception  de  la  presente  circulaire,  dont  je  vous  adresse 
des  exemplaires  en  nombre  suffisant  pour  que  vous  puissiez  en 
transmettre  aux  procureurs  du  roi,  aux  substituts  et  aux  juges 
d'instruction  de  votre  ressort. 

"  Vous  voudrez  bien  considerer  comme  abrogees  les  circulaires 
relatives  a  I'extradition  qui  ont  ete  adressees  par  la  Chancellerie  a 
vos  predecesseurs,  et  notamment  celies  des  6  octobre,  1810, 
12  juin,  1816,  et  31  juillet,  1821. 


Du  5  avril,  184:1 
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Twenty- FOUR  Protocols  preceded  the  signing  of  the  Treaty  of  Paris. 
The  Twenty-third — often  cited  on  account  of  "  the  wish  "  that  an 
attempt  at  iriendly  arbitration  should  be  made  before  having  recourse 
to  war — is  as  follows: — 

(Translation.) 

"  Protocol  No.  2^.— Meeting  of  April  14,  1856. 

"  Present :  The  Plenipotentiaries  of  Austria,  France,  Great  Britain, 
"  Prussia,  Russia,  Sardinia,  Turkey, 

"  The  Protocol  of  the  preceding  sitting  and  its  Annex  are  read 
"  and  approved. 

"  Count  Walewski  remarks  that  it  remains  for  the  Congress  to 
"  decide  upon  the  draft  of  Declaration,  of  which  he  indicated  the 
"  bases  in  the  last  meeting,  and  he  demands  of  the  Plenipotentiaries 
*'  who  had  reserved  to  themselves  to  take  the  orders  of  their  respective 
"  Courts  in  regard  to  this  matter,  whether  they  are  authorized  to 
"  assent  to  it, 

"  Count  Buol  declares  that  Austria  is  happy  to  concur  in  an  Act 
"  of  which  she  recognizes  the  salutary  influence,  and  that  he  has 
"  been  furnished  with  necessary  powers  to  adhere  to  it, 

"  Count  OrlofF  expresses  himself  in  the  same  sense :  he  adds, 
*'  however,  that,  in  adopting  the  proposition  made  by  the  first  Pleni- 
"  potentiary  of  France,  his  Court  cannot  bind  itself  to  maintain  the 
"  principle  of  the  abolition  of  privateering  and  to  defend  it  against 
"  Powers  who  might  not  think  proper  to  accede  to  it, 

"  The  Plenipotentiaries  of  Prussia,  of  Sardinia,  and  of  Turkey, 
*'  having  equally  given  their  assent,  the  Congress  adopts  the  draft 
*'  annexed  to  the  present  Protocol,  and  appoints  the  next  meeting  for 
''the  signature  of  it, 

"  The  Earl  of  Clarendon  having  demanded  permission  to  lay 
"  before  the  Congress  a  proposition  which  it  appears  to  him  ought  to 
*'  be  favourably  received,  states  that  the  calamities  of  war  are  still 
'*  too  present  to  every  mind  not  to  make  it  desirable  to  seek  out 
"  every  expedient  calculated  to  prevent  their  return  ;  that  a  stipu- 
"  lation  had  been  inserted  in  Article  VII.  of  the  Treaty  of  Peace, 
"  recommending  that  in  case  of  difference  betw^een  the  Porte  and 
"  one  or  more  of  the  other  signing  Powers,  recourse  should  be  had 
"  to  the  mediation  of  a  friendly  State  before  resorting  to  force. 

*'  The  first  Plenipotentiary  of  Great  Britain  conceives  that  this 
"  happy  innovation  might  receive  a  more  general  application,  and 
"  thus  become  a  barrier  against  conflicts  which  frequently  only  break 
"  forth  because  it  is  not  always  possible  to  enter  into  explanation 
"  and  to  come  to  an  understanding. 

"  He  proposes,  therefore,  to  agree  upon  a  resolution  calculated  to 
"  afford  to  the  maintenance  of  peace  that  chance  of  duration  here- 
VOL.  I.  Z  Z 
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"  after,  without  prejudice,  however,  to  the  independence  of  Govern- 
"  ments. 

"  Count  Walewski  declares  himself  authorized  to  support  the  idea 
"  expressed  by  the  first  Plenipotentiary  of  Great  Britain  ;  he  gives  the 
"  assurance  that  the  Plenipotentiaries  of  France  are  wholly  disposed 
"  to  concur  in  the  insertion  in  the  Protocol  of  a  wish  which,  being 
"  fully  in  accordance  with  the  tendencies  of  our  epoch,  would  not 
"  in  any  way  fetter  the  free  action  of  Governments. 

"  Count  Buol  would  not  hesitate  to  concur  in  the  opinion  of  the 
"  Plenipotentiaries  of  Great  Britain  and  of  France,  if  the  resolution 
"  of  the  Congress  is  to  have  the  form  indicated  by  Count  Walewski, 
"  but  he  could  not  take,  in  the  name  of  his  Court,  an  absolute  en- 
"  gagement  calculated  to  limit  the  independence  of  the  Austrian 
"  Cabinet. 

"  The  Earl  of  Clarendon  replies  that  each  Power  is  and  will  be 
"  the  sole  judge  of  the  requirements  of  its  honour  and  of  its  interests ; 
"  that  it  is  by  no  means  his  intention  to  restrict  the  authority  of  the 
"  Governments,  but  only  to  afford  them  the  opportunity  of  not 
"  having  recourse  to  arms  Avhenever  differences  may  be  adjusted  by 
'^  other  means. 

"  Baron  ManteufFel  gives  the  assurance  that  the  King,  his  august 
"  master,  completely  shares  the  ideas  set  forth  by  the  Earl  of 
"  Clarendon ;  that  he  therefore  considers  himself  authorized  to 
"  adhere  to  them,  and  to  give  them  the  utmost  development  which 
"  they  admit  of. 

"  Count  OrlofF,  while  admitting  the  wisdom  of  the  proposal  made 
"  to  the  Congress,  considers  that  he  must  refer  to  his  Court  respect- 
**  ing  it,  before  he  expresses  the  opinion  of  the  Plenipotentiaries  of 
•'  Russia. 

"  Count  Cavour,  before  he  gives  his  opinion,  wishes  to  know 
*'  whether,  in  the  intention  of  the  author  of  the  proposition,  the  wish 
''to  be  expressed  by  the  Congress  would  extend  to  military  inter- 
'*  ventions  directed  against  de  facto  Governments,  and  quotes,  as  an 
''  instance,  the  intervention  of  Austria  in  the  Kingdom  of  Naples  in 
"  1821. 

"  Lord  Clarendon  replies  that  the  wish  of  the  Congress  should 
"  allow  of  the  most  general  application  ;  he  observes  that  if  the  good 
"  offices  of  another  Power  had  induced  the  Government  of  Greece 
"  to  respect  the  laws  of  neutrality,  France  and  England  would  very 
"  probably  have  abstained  from  occupying  the  Piraeus  with  their 
"troops.  He  refers  to  the  efforts  made  by  the  Cabinet  of  Great 
"  Britain  in  182 '-5,  in  order  to  prevent  the  armed  intervention  which 
"  took  place  at  that  time  in  Spain. 

"  Count  Walewski  adds,  that  there  is  no  question  of  stipulating 
"  for  a  right,  or  of  taking  an  engagement ;  that  the  wish  expressed 
*'  by  the  Congress  cannot  in  any  case  oppose  limits  to  the  liberty  of 
*'  judgment  of  which  no  Power  can  divest  itself  in  questions  affect- 
"  ing  its  dignity  ;   that  there  is  therefore  no  inconvenience  in  attach- 
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"  Ing   a   general  character  to  the  idea  entertained  by  the  Earl  of 
''  Clarendon,  and  in  giving  to  it  the  most  extended  application. 

"  Count  Buol  pays  that  Count  Cavour,  in  speaking  in  another 
"  sitting  of  the  occupation  of  the  Legations  by  Austrian  troops,  for- 
''  got  that  other  foreign  troops  have  been  invited  into  the  lioman 
"  States.  To-day,  M'hile  speaking  of  the  occupation  by  Austria  of 
"  the  Kingdom  of  Naples  in  1821,  he  forgets  that  that  occupation 
"  was  the  result  of  an  understanding  between  the  Five  Great  Powers 
^'  assembled  at  the  Congress  of  Laybach.  In  both  cases,  he  attri- 
"  butes  to  Austria  the  merit  of  an  initiative  and  of  a  spontaneous 
''  action  which  the  Austrian  Plenipotentiaries  are  far  from  claiming 
"  for  her. 

"  The  intervention,  adverted  to  by  the  Plenipotentiary  of  Sar- 
"  dinia,  took  place,  he  adds,  in  consequence  of  the  discussions  of  the 
"  Congress  of  Laybach;  it  therefore  comes  within  the  scope  of  the 
"  ideas  expressed  by  Lord  Clarendon.  Similar  cases  might  perhaps 
"  recur,  and  Count  Buol  does  not  allow  that  an  intervention  carried 
"into  effect  in  consequence  of  an  agreement  come  to  between  the 
''Five  Great  Powers,  can  become  the  object  of  remonstrances  of  a 
"  State  of  the  second  order. 

"  Count  Buol  approves  the  proposition  in  the  shape  that  Lord 
"  Clarendon  has  presented  it,  as  having  a  humane  object ;  but  he 
"  could  not  assent  to  it  if  it  were  wished  to  give  to  it  too  great  an 
*'  extension,  or  to  deduce  from  it  consequences  favourable  to  de  facto 
"  Governments,  and  to  doctrines  which  he  cannot  admit. 

"  He  desires  besides  that  the  Conference,  at  the  moment  of  ter- 
"  minating  its  labours,  should  not  find  itself  compelled  to  discuss 
"  irritating  questions,  calculated  to  disturb  the  perfect  harmony 
"  which  has  not  ceased  to  prevail  among  the  Plenipotentiaries. 

"  Count  Cavour  declares  that  he  is  fully  satisfied  with  the  expla- 
'' nations  which  he  has  elicited,  and  he  accedes  to  the  proposition 
"  submitted  to  the  Congress. 

"  Whereupon  the  Plenipotentiaries  do  not  hesitate  to  express, 
"  in  the  name  of  their  Governments,  the  wish  that  States  between 
"  which  any  serious  misunderstanding  may  arise,  should,  before  ap- 
"  pealing  to  arms,  have  recourse,  as  far  as  circumstances  might  allow, 
"  to  the  good  offices  of  a  friendly  Power. 

"  The  Plenipotentiaries  hope   that  the   Governments  not  repre- 
"  sented  at  the  Congress  will  unite  in  the  sentiment  which  has  in- 
"  spired  the  wish  recorded  in  the  present  Protocol." 
(The  Signatures  follow.) 


APPENDIX  X.     Page  602. 
{Extract  from  a  speech  of  Count  Cavour' s,  delivered  in  the  Chamber 

at  Turin,  February  6,  1855.) 
"  Prima  di  tutto,  o  signori,  il  Governo  ebbe  ad  esaminare  se  la  guerra 
"  che  si  combatteva  in  Oriente  interessasse  realmentelo  Stato  ncstro, 
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"  se  veramente  vi  fosse  per  noi  materiale  interesse  politico  a  prender 
"  parte  in  essa,  a  concorrere  alio  scopo  die  si  proponevano  di  ottenere 
"  le  potenze  occidentali.  Noi  non  abbiamo  avute  molte  difficolta  a 
'■'■  convincerci  che  la  Sardegna  era  altamente  interessata  alio  scopo 
"  della  presente  guerra.  Difatti,  o  signori,  se  la  presente  guerra 
"  avesse  esito  felice  per  la  Russia,  se  avesse  per  conseguenza  di  con- 
"  durre  le  acqiiile  vittoriose  dello  Czar  in  Costantinopoli,  evidente- 
"  mente  la  Russia  acquisterebbe  un  predominio  assoluto  sulMediter- 
"  raneo,  ed  una  preponderanza  irresistibile  nei  consigli  d'  Europa. 

"  Ebbene,  signori,  sial'  una  che  1'  altra  conseguenza  non  possono  a 
"  meno  che  riputarsi  altamente  fatali  agl'  interessi  del  Piemonte  e 
"  dell'  Italia. 

"  Infatti,  quando  la  Russia  fosse  padrona  di  Costantinopoli  lo 
"  sarebbe  altresi  del  Mediterraneo,  poiche  diventerebbe  dominatrice 
"  assoluta  del  piu  gran  mare  realmente  Mediterraneo  che  esista  sul 
"  globo,  cioe  del  mar  Nero.  II  mar  Nero  diventerebbe  allora  un  vero 
"  lago  Russo,  e  quando  questo  gran  lago  russo  nelle  mani  di  una 
"  nazione  che  conta  70  milioni  di  abitanti  diverrebbe  in  poco  tempo 
*'  il  piu  grande  arsenale  marittimo  del  mondo,  un  arsenale  al  quale 
**.non  potrebbero  forse  resistere  tutte  le  altre  potenze  marittime 
"  (sensazione).  II  mar  Nero,  fatto  Russo  median te  la  chiusura  del 
"  Bosforo,  le  chiavi  del  quale  sarebbero  date  in  mano  all'  autocrata, 
"  diverrebbe  in  certo  modo  la  rada  di  Sebastopoli,  allargata  con  pro- 
^'  porzioni  gigantesche.  Qui  forse  taluno  mi  dira :  e  che  importa  il 
"  predominio  nel  Mediterraneo  ?  Questo  predominio  non  appartiene 
"  air  Italia,  non  appartiene  alia  Sardegna,  esso  e  in  possesso  dell' 
"  Inghilterra  e  della  Francia;  invece  di  due  padroni  il  Mediterraneo 
"  ne  avra  tre. 

"  lo  non  suppongo  che  questi  sentimenti  trovino  eco  in  questa 
"  Camera,  essi  equivarrebbero  ad  una  rinuncia  alle  aspirazioni  dell' 
*'  avvenire,  sarebbe  un  dimostrarci  insensibili  ai  mali  onde  fu  afflitta 
''  r  Italia  dalle  guerre  continentali,  mali  che  vennero  ricordati  cosi 
"  eloquentemente  dal  nostro  gran  lirico  moderno,  quando  parlando 
"  delle  conseguenze  delle  guerre  che  combatteansi  dai  forestieri  in 
"  Italia  al  cospetto  di  popolazioni  indifFerenti  al  trionfo  dei  nuovi 
"  conquisatori,  diceva : 

'  II  nuGvo  signore  s'  aggiunge  all'  antico, 
L'  un  popolo  e  1'  altro  sul  cello  ci  sta ! ' 

"  Quando  la  Russia  venisse  ad  acquistare  la  preponderanza  nel 
''  mar  Nero,  questi  versi  certamente  si  potrebbero  con  molta  oppor- 
'^  tunita  applicare  a  noi. 

"  Ma  assai  piu  degl'  interessi  materiali  gl'  interessi  morali  sareb- 
"  bero  compromessi  dal  trionfo  della  Russia :  quando  essa  venisse 
"  ad  acquistare  irresistibile  influenza  nei  consigli  europei,  e  mia 
"  opinione  che  il  nostro  paese,le  nostre  istituzioni,la  nostra  nazionalita 
"  correbbero  gravissimo  pericolo." — Ouvrages  politiques-economiques, 
par  LE  CoMTE  Camille  Ben?o  di  Cavour,  edition  of  1855,  page  580. 
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118.  Under  Federal  Union,  156.  Re- 
taining individually  Management  of  their 
external  Relations,  158-181.  Whose 
external  Relations  are  managed  by  Su- 
preme Federal  Power,  181-200.  Ex- 
tinction of,  201.  Changes  in,  202.  Rights 
of,  to  a  free  choice  of  Government,  218. 
Territorial  inviolability  of,  220.  Pos- 
sessions of,  221,  222,  223.  Right  of  Ac- 
quisition by,  324  Property  of,  capable 
of  being  alienated,    and   of  being    sub- 


jected to  Obligations  and  Services  ia 
Favour  of  another  Scate.  388.  May 
voluntarily  subject  herself  to  same,  389. 
Renunciation  of  Territory  by,  396.  List 
of,  forbidden  to  deliv'er  up  Citizens  to 
Foreign  Powers,  521  (m.) 
Statutes,  List  of,  relating  to  Offences  by 
British  Subjects  in  Foreign  States,  457. 
On  the  High  Seas,  458.  Out  of  England, 
458 


STATUTES    REFEERED    TO. 


IIL 
IIL 
III. 
IIL 
III. 
III. 
III. 
IIL 


15  Rich.  11 

28  Hen.  VIII 

33  Hen.  VIII 

9  Geo.  Ill, 

33  Geo.  Ill, 

38  Geo.  Ill 

41  Geo 

42  Geo 

43  Geo 
46  Geo 
54  Geo 
65  Geo 
56  Geo 
67  Geo 
58  Geo.  III. 

1  Geo.  IV. 

3  Geo.  IV. 

6  Geo.  IV. 

6  Geo.  IV. 

9  Geo.  IV. 

1  Will.  IV. 
&  3  Will.  IV. 
&  4  Will.  IV. 
&  4  Will.  IV. 
&  5  Will.  IV. 
&  7  Will.  IV. 

6  &  7  Vict. 

6  &  7  Vict. 

6  &  7  Vict. 

7  &  8  Vict. 

8  &  9  Vict. 
8  &  9  A^ict. 

11  &  12  Vict. 
13  &  14  Vict. 
15  Vict. 
17  &  18  Vict. 
19  &  20  Vict. 

24  &  25  Vict. 

25  &  26  Vict. 

28  &  29  Vict. 

29  &  30  Vict. 
33  &  34  Vict. 
33  &  34  Vict. 
33  &  34  Vict. 

35  &  36  Vict. 

36  &  37  Vict. 


c.  3. 
c.  15. 
c.  23. 
c.  35. 
c.  4. 
cc.  50, 


77. 


24. 

93. 

155. 

54. 

155. 

54. 

86. 
c.  53. 
c.  96. 
c.  105. 
c.  97. 
c.  37. 
c.  49. 
c.  31. 
c.  0,0,. 
c.  71. 
c.  27. 
c.  73. 
c.  36. 
e.  78. 
c.  76. 
c.  94. 
c.  98. 
c.  2. 
c.  120. 
c.  122. 
c.  20. 
c.  26. 
c.  26. 
c.  104. 
c.  113. 
c.  95. 
c.  63 
c.  116. 
c.  87. 
c.  14. 
c.  52. 
c.  90. 
c.  39. 
c.  59. 


458 
458,  497,  498 
457 
275 
320 
321 
321 
321 
321 
458 
321 
321 
321 
458 
321 
o21 
321 
321 
500 
457 
543 
358 
358 
420 
458,  487,  498 
463 
642 
458 
453 
498 
642 
419 
321 
498,  500 
486 
277,  285 
546 
100,  458,  459 
277 
463 
463 
452 
487,  545 
556 
453 
423 
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Statutes  {continued) 

36  &  37  Vict.  c.  60. 
36  &  37  Vict.  c.  66. 

36  &  37  Vict.  c.  88. 

37  &  38  Vict.  c.  57. 

38  &  39  Vict.  c.  77. 

38  &  39  Vict.  c.  85. 

39  &  40  Vict.  c.  36. 
39  &  40  Vict.  c.  46. 


487,  545,  546 

498 

545,  546 

358 
498 
463 
276 
424,  458 


41  &  42  Vict.  c.  67.  458,  463,  473,502 
41  &  42  Vict.  c.  73.  282,  458 

Stockholm,  Treaty  of  (1855),  581 

Story  (Dr  ),  60.  Commentaries  on  Consti- 
tution of  the  United  States,  188  (w.), 
189  (w.),  190  (».),  191  (71.).  192  (n.),  193 
(71.),  194  (n.),  212.  Conflict  of  Laws, 
434,  445  (??.),  453  (n.),  477,  482,  518  (w), 
519  (n.)  Judgment  in  United  States  v. 
Smith,  489.     On  Constitution,  535  (n.) 

Stowell,  Lord,  14  (?^.),  20,  22  (n.),  33,  40  (w.) 
41,  42,  43,  48,  56,  58-61,63  (w.),  64,  73, 
86,  207,  214  (».),  226,  262,  325  (n.),  330, 
407,  408,  426,  480,  497,  498 

St.  Lawrence,  The,  242,  245 

Straits,  263-273 

Suarez,  24  (».),  26  (ti.),  2S,67(n.),  211  (/?.), 
356  (».),  404 

Subject,  Eight  of  Jurisdiction  over,  443-446 

Succession,  Means  of  National  Acquisition, 
384 

Sulina  Channel,  The,  233 

Sully,  578  (n.) 

Sweden,     See  Norway 

Swiss  Cantons,  Confederation  of,  182.  Re- 
modelled at  the  Congress  of  Vienna 
(1815),  182.  Constitution  of,  (1874), 
184 

Suez  Canal,  International  Position  of,  151. 
Correspondence  of  Lord  Derby  respect- 
ing, 151-155.  International  Agreement 
as  to  Passage  of  Ships  of  War  through, 
153 


Talbot,  Lord,  65 

Talleyrand,  Prince,  40.     Meraoire  raisonne 

as  to  Acquisition  of  Saxony  by  Prussia, 

387  (n.),  584  (n.) 
Tandy,  Napper,  arrested  in  Hamburg,  521 
Tasso,  84  (n.) 

Taylor,  Civil  Law,  3  (n.),  12  (n.),  18  (n.) 
Temple,  Sir  William,  259 
Territory,   National,   Inviolability  of,   220. 

Consists  of  Water  as  well  as  of  Land, 

220.     Exchange   of,    377.     Cessions   of, 
.     379.     Gifts  of,  379 


TRE 

Testamentary  Disposition,  Mode  of  Terri 
torial  Acquisition,  386 

Themistocles,  17 

Thucydides,  16,  83 

Times,  The,  525 

Tindall,  Matthew,  Essay  concerning  the 
Laws  of  Nations  and  Eights  of  Sove- 
reigns, 207  (n.),  507 

Tittman,  Die  Strafrechtspflege  in  volker- 
rechtlicher  Eiicksicht,  454,  519  (n.) 

Tordesillas,  Treaty  of,  332 

Treaties,  General  Divisions  of,  and  Eemarks 
upon,  45-54.  Of  Paris  (1763),  25,  240, 
270,  371.  Of  Paris  (1856),  51,  89,  92, 
142,  233,  236,  292,  586,  587,  630.  Of 
Westphalia  (1648),  50.  Of  Utrecht 
(1713),  50,  341,  350,  377,  379,  391,  396. 
Of  Paris  (1713),  50.  Congress  and 
Treaty  of  Vienna  (1815),  25  (w.),  50,  88 
160  (n.),  225,  229,  379,  396.  Nego- 
tiated for  North  Europe  only,  50,  Be- 
tween the  Porte  and  the  European 
Powers,  50,  51.  Of  Prague  (1866),  51, 
170,  608.  Of  Zurich  (1859),  52.  Be- 
tween the  United  States  and  the  Euro- 
pean Powers,  52.  Clayton  Bulwer 
Treaty,  52,  309.  Dallas  Clarendon 
Treaty,  52.  Between  Great  Britain  and 
Honduras  (1859),  52.  And  Nicaragua 
(1860),  52,  310.  Between  Eussia  and 
the  Porte,  88,  89.  Of  Bucharest  (1812), 
89,  127,  232.  Of  San  Stefano  (1878),  89, 
613.  OfLondon(1871),  92.  Of  London 
(1863),  109.  Of  London  (1870),  113. 
As  to  Neutrality  of  Belgium  (1870),  113. 
Of  Berlin  (1878),  117,  122-142,  300,586, 
609,632.  Of  Constantinople  (1878),  129. 
Eclating  to  the  Germanic  Confederation, 
159.  Of  Vienna  (1864),  169.  OfGalatz 
(1875),  236.  Of  Mayence  (1831),  240. 
Of  Versailles  (1783),  241,  340.  Eeci- 
procity  Treaty,  The  (1854),  245.  As  to 
Uruguay  and  Parana  (1858),  246.  As 
to  Sound  Dues  (1857),  254.  Of  Washing- 
ton (1871),  273.  Between  Great  Britain 
and  the  United  States  of  Colombia  (1866), 
311  (71.).  Of  Tordesillas  (1494),  332.  Of 
Washington  (1846),  351.  Of  Washington 
(1871),  352  (71.).  Of  Aix  la  Chapelle 
(1748),  368.  Of  Partition  (1700),  376. 
Relating  to  Exchange  of  Territories,  377- 
379.  Of  St.  Ildefonse,  Secret,  between 
France  and  Spain  ( 1 800),  380.  Of  Paris 
(1814),  411.  Of  1845,  between  England 
and  Prance,  416.  List  of  Treaties  between 
Great  Britain  and  other  States  respecting 
the  Slave  Trade,  420, 421 .  Of  Commerce 
and   Navigation    between  England  and 
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Turkey,  471.  Relating  to  Commission- 
ing Privateers  (1786),  504-506.  On  Ex- 
tradition, 527-542.  Of  Luneville  (1800), 
580.  Of  Stockholm  (1855),  581.  Relat- 
ing to  Balance  of  Power,  586.  Of  An- 
nexation of  Savoy  and  Nice,  604.  Of 
Soledad,  606.  Of  Kaynardgi  (1774), 
628,  629.     Of  Adrianople  (1820),  630 

.ripoli,  118-120.  Treaties  of,  with  Great 
Britain  (1762  &  1818),  120  (w.)  With 
France  (1830),  120  (n.) 

'roplong,  19(w.),  329(%.),  354(w.).  Del'Infl. 
du  Ohrist.  sur  le  Droit  civil,  402  (n.) 

\inis,  118-120.  Treaty  of,  with  Great 
Britain  (1813),  120 

Turkey,  not  represented  at  Congress  of 
Vienna,  88.  Divisions  of,  before  the 
Treaty  of  Berlin,  133.  Changes  in,  ef- 
fected by  Treaty  of  Berlin,  131-142. 
Treaties  of  Commerce  and  Navigation 
between,  and  England,  471.  War  of, 
with  Russia,  613.  Consuls  of  Christian 
Powers  residing  in,  464.     See  Porte 

?wiss.  Relations  of  Duchies  of  Schleswig 
and  Holstein,  166  (n.),  167  (n.)  Oregon 
Question  Examined,  337 


U 

Jlpian,  32,  63  (n.),  249 

Inited  States,  The,  Constitution  of,  188. 
Civil  War  between  Southern  and  Northern 
States,  1 95.  Treaties  between,  and  Great 
Britain  and  Spain,  as  to  Navigation  of 
the  Mississippi  and  the  St.  Lawrence,  240- 
246.  Convention  of,  at  St.  Petersburg, 
with  Russia  (1824),  253.  Convention 
between,  and  Great  Britain,  as  to  Fisheries 
(1818),  270.  Claims  of,  to  the  Oregon 
Territory,  330,  337,  350.  Conventions 
of,  with  England,  as  to  the  Slave  Trade, 
423.  Abolition  of  Slavery  by  (1865), 
436.     Law  of,  as  to  Naturalization,  451 

Jnivers,  L',  627  (n.) 

Jnkiar  Skelessi,  Treaty  of  (1833),  88,  145 

LTnterwalden,  Canton  of,  183 

Use  and  Settlement,  332,  334 

LT.sucapio,  354.  Distinction  between,  and 
Prsescriptio,  356  (n.) 

Utrecht,  Treaty  of  (1713),  25,  50,  341,  350, 
377,  391,  396,  579 


Valin,    Commentaries,    42,    55,    261    (w.), 
274  («.).     On  Piracy,  490  (n.).     Ordon- 
nance  de  la  Marine,  505 
VOL.  I.  3 


WHE 

Vattel,  3  (n.),  5  (w.),  8,  12  (n.),  13  (w.),  22, 
23(w.),30,  31  33,  39  (n.),  63  (n.),  79  (n.), 
80  (w.),  95  (/?.),  200  (n.),  224  (n.),  247  (n.), 
248  (w.),  249  (n.),  250  (».),  251  (».),  284, 
285  (n.),  295,  314,  318  l?i.),  319  (w.).  320, 
330,  333,  334,  342  (w.),  346,  348  (w.),  353 
(%.),  360  (n.),  365,  370  (n.),  371  (w.),  375 
(».),  388  (?^.),  389  («.),  476  (w.),  477  (».), 
481,  503  (n.),  518  {n.),  523  (n.),  562(n.), 
575(7i.),62Z{n.) 

Venice,  Ceded  to  France,  and  conferred  by 
her  upon  Italy  (1866),  382 

Vernet,  Mr.  H.,  185 

Versailles,  Treaty  of  (1783),  25  (w.),  241, 
340 

Vienna,  Treaty  and  Congress  of  (1815),  25 
(w.),  40,  50,  88,  160  (n.),  225,  229,  379, 
396.  Turkey  not  represented  at,  88. 
Treaty  of  (1731),  89.  Annexe,  160,  225. 
Treaty  of,  (1864),  169,  Conference  of 
(1855),  631 

Visigoths,  Code  of  the,  462 

Visit,  Right  of,  57,  414.  Stipulation  re- 
specting, in  the  Treaty  of  1845,  between 
England  and  France,  416 

Vistula,  The,  Free  Navigation  of,  232 

Voet,  John,  28,  70,  71,  518 

,  Paul,  517 


W 

Waite,  American  State  Papers,    35    (;/.), 

276  (w.) 
Walewski,  Count,  567  (n.) 
Wallachia.     See  Moldavia 
Waltarshausen,  111  (n.) 
Ward,  21  (w.).     Law  of  Nations,  86  (n.) 
Warnkonig,  9  (w.),  63  (?/.),  76  (u.  ,  324  (/?.), 

325  (w.),  320  (n.),  397 
Warsaw,  Duchy  of,  95 
Washington,  Treaties  of,  351,  352  (n.) 
Webster,  Mr.,  272,  444 
Wenck,  Cod.  J.  G.,  350  (w.),  628  (w.) 
AVestminster,  Treaty  of,  259 
Westphalia,  Treaty  of,  24  (w.) 
Wharton's   Conflict  of  Laws,  516  (w.),  519 

(n.),  522  (m.) 
Wheaton-Dana,  246  (n.),  247  {n.),  256  (w.), 

273  (71.),  276  (w.),  408,  415  (??.),  487  (n.), 

559  (w.),  605  {71.) 
Wheaton-Lawrence,  246  (w.),  247  (w.),  273 

(n.),  Sll  (71.),  605  (71.) 
Wheaton,  Elem.  du  Dr.  inter.  47  (n.),  55 

(w.),   62  (w.),  95  (w.),  96   (w.),   166  (n..), 

194  {71.),  210  {71.),  242  {71.),  250  (?^.),  333 

(w.),  349  {71,.),  350  (71.),  361  (%.),  370  (w.), 

375  («.),  444  {71.),   453  {71.),  474  (w.),  476 

{71).,  483  {71.),  486,  503  (w.) 
A 
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"Wheaton,  Hist.,  35  (w.),  40  (w.),  53  (r?.), 
55  (71.),  56  («.),  67  (n.),  92  (w.),  119  (w.), 
166  (;i.),  182  (/I.)-  212  (w.),  224  (;?.), 
225  [nX  231  (;2.),  242  (^^.).  247  («.), 
258  (to.),  260  {n.),  261  (w.),  264  (/?.), 
291  {n.),  292  (to  ),  323,  395  (to.),  413  («.), 
414  (TO.),  444  («.),  483  (to.),  563  (;?.), 
564  (TO.) 

Wicquefort,  M.  de,  L'Amtassadeur  et  ses 
FonctioDs,  433  (n.).  475  (n.) 

^Villiam  in.,  262 

"Wiseman,  Excellency  of  the  Civil  Law, 
33  (/;.),  35  (n.) 

"Witt,  De,  Grand  Pensioner,  521 

"Wolff,  2  (n.),  26,  28,  30.  Jus.  >'at.  353. 
Jus.  Gent.  454  («.) 


ZUR 
Y 


Yachts,  as  to  their  Exemption  from  Dutie 
474  (;?.) 


Zacharia,  Deutsehes  Staats-  und  Bunde 
recht.  158  (to.),  159  (/?.),  166  («.),  167  (nJ 
168  (to.) 

Zanzibar.     See  Orders  in  Council 

Zollverein.  The,  200 

Zouch,   3  («.),  17  (to.),  319,  445  (n.)     I| 
Judicio  inter  Gente.*;,  446  (to.) 

Zurich,  Treaty  of  52 
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Mr.  SERJEANT   STEPHEN'S   NEW   COMMENTARIES 

on  the  LAWS  of  ENGLAND,  partly  founded  on  Blacksfone.  The 
Seventh  Edition.  By  James  Stephen,  Esq.,  LL.D.,  Judge  of  County 
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Clark's  Digest  of  House  of  Lords  Cases. 
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Coote's  Admiralty  Practice.— Second  Edition. 
The  PRACTICE  of  the  HIGH  COUET  of  ADMIRALTY 

of  ENGLAND ;  also  the  Practice  of  the  Judicial  Committee  of  Her 
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Forms  and  Bills  of  Costs.  By  Henry  Charles  Coote,  F.S.A.,  one  of 
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of  the  Court  of  Probate'  &c.  Second  Edition,  almost  entirely  re-written, 
with  a  Supplement  giving  the  Act  of  1868,  Eules,  Orders,  &e.  8vo. 
165.  cloth. 
***  This  work  contains  every  Common  Form  in  use  by  the  Practitioner  in  Admiralty,  as  well 

as  every  description  of  Bills  of  Costs  in  that  Court,  a  feature  possessed  by  no  other  work  on  the 

Practice  in  Admiralty. 

Deane's  Law  of  Blockade. 
DR.  DEANE'S  LAW  of  BLOCKADE,  as  contained  in  the 

Judgments  of  Dr.  Lushington  and  the  Cases  on  Blockade  decided  during 
1854.  By  J.  P.  Deane,  Q.C,  D.C.L.,  Advocate  in  Doctor's  Commons. 
8vo.  105.  cloth. 

LusMngton's  Naval  Prize  Law. 
A  MANUAL    of    NAVAL    PRIZE    LAW.     By    Godfrey 

LrsniNGTON,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  Royal  8vo. 
10s.  M.  cloth. 

Dr.  Robinson's  Admiralty  Reports. 
REPORTS  of  CASES   AROUED  and   DETERMINED  in 

the  HIGH  COURT  of  ADMIRALTY.  By  William  Robinson,  D.C.L. 
Advocate.  Containing  Cases  decided  from  1838  to  18oU.  In  3  vols. 
calf. 

Swabey's  Admiralty  Reports. 
REPORTS   of    CASES     DETERMINED     in    the    HIOH 

COURT  of  ADMIRALTY  of  ENGLAND,  and  on  Appeal  to  the  Privy 
Council,  from  1855  to  1859  inclusive.  By  M.  C.  Mkrttins  Swabey, 
D.C.L.,  Advocate,  and  of  Gray's  Inn,  Barrister-at-Law.  Royal  8vo, 
1  vol.  calf. 

Browning  and  LusMngton's  Admiralty  Reports. 
REPORTS  of  CASES   DECIDED  in   the   HIGH  COURT 

of  ADMIRALTY,  and  on  Appeal  to  tlie  Privy  Council,  from  1863  to 
1865.  By  Ernest  Browning  and  Vernon  Lushington,  Esqrs.,  of  the 
Inner  Temple,  Barristers-at-Law.     In  1  vol.  calf. 
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Stephen's  New  Commentaries.— Uth  Edition. 

In  4  vols.     8vo.     il.  4s,  cloth. 

Mr.  SEEJEANT  STEPHEN'S  NEW  COMMENTAEIES  on 
the  LAWS  OF  ENGLAND,  partly  founded  on  Blackstone.  By  His  Honour 
Judge  Stephen.     The  Eleventh  Edition.  1890 

*^*  The  Work  selected  for  the  Intermediate  Examinations  for  Solicitors  for  1891. 

"Our  old  familiar  friend,  Stephen's  many  senses  a  wonderful  and  a  useful 
Commentaries  on  the  Laws  of  England,  book,  containing,  as  it  does,  somethiag 
comes  to  us  in  a  handsome  blue  binding,  on  nearly  everything.  The  preparation 
in  its  tenth  edition.  The  Editor  is  of  this  edition  has,  we  are  informed  in  the 
Mr.  Archibald  Brown,  and,  when  we  preface,  been  entrusted  to  that  laborious 
remember  the  amount  of  excellent  work  compiler  and  editor  of  law  books,  Mr. 
this  gentleman  has  done  in  the  literature  Archibald  Brown,  though,  for  some  rea- 
of  the  law,  his  name  is  a  guarantee  that  son,  his  name  does  not  appear  on  the 
nothing  has  been  omitted  which  was  title-page.  Mr.  Brown  has  had  great 
necessary  to  insert  to  bring  Stephen  down  experience  in  this  way,  and  we  are  in- 
to the  date  of  publication.  We  should  clined  to  believe  his  statement  that  he 
have  to  repeat  Mr.  Brown's  preface  if  we  has  paid  sedulous  attention  to  the  wants 
detailed  the  additions  and  amendments  both  of  the  profession  and  of  students." 
which  he  has  made.  All  that  we  need  do  — Law  jStudetWs  Journal. 
is  to  assure  the  Profession  that,  having  "  In  the  edition  now  before  us,  we  are 
examined  these  volumes,  we  find  them  all  very  glad  to  find  that  much  more  atten- 
that  could  be  desired,  without  any  appre-  tion  has  been  paid  to  recent  statute  law, 
ciable  increase  in  bulk — a  really  great  rules  of  court,  &c. ;  indeed,  the  work  is 
consideration,  having  regard  to  the  enor-  now  well  up  to  date,  and  no  better  book 
mous  growth  of  statute  and  case  law." —  can  be  placed  in  the  hands  of  a  student 
Law  Times.  at  an  early  stage  of  his  legal  career.     We 

"This  well-known  work  being  just  think  great  thanks  are  due  to  the  learned 

now  the   established  subject  for  study  editor,  the  publishers,  and  printer  for  the 

for  the  Solicitors'  Intermediate  Exami-  production  of  a  book  covering  a  great 

nation,    tends,   of    course,   to  its  more  deal  of  ground,  well  up  to  date,  beauti- 

speedy  sale.      Besides,  it  is  indeed  in  fully  printed  and  bound." — Law  Notes. 

Mayer's  Frencli  Code  of  Commerce. 

Post  8vo.     9s.  cloth. 

THE   FEENCH   CODE   OF   COMMEECE,   as  revised  to  the 

end  of  1886,  and  an  Appendix  containing  later  Statutes  in  connection  therewith, 

rendered  into  English,  with  Explanatory  Notes  and  Copious  Index.    By  Sylvain 

Mayee,  B.A.,  Ph.D.,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1887 

Clifford's  Private  Bill  Legislation. 

In  2  vols.     8vo.     11.  15s.  cloth. 

A  HISTOEY   OF    PEIYATE    BILL    LEGISLATION.     By 

Feederick  Cliffged,  of  the  Middle  Temple,  Barrister-at-Law.  1885-1887 

*^*  Maij  he  had  separately^  Vol.  L.  20s.;   Vol.  II.  35s.  cloth. 

Saint  on  Registration. 

In  1  vol.     Post  8vo.     10s.  Qd.  cloth. 

YOTEES    AND    THEIE    EEGISTEATION :    comprising  tlie 

Representation  of  the  People  Act,  1884  ;  and  the  Registration,  Redistribution 
of  Seats,  and  Medical  Relief  Disqualification  Removal  Acts,  1885.  With  Notes 
and  Index.  Ry  J.  J.  Heath  Saint,  Esq.,  B.A.,  of  the  Inner  Temple,  Bar- 
rister-at-Law. ^.^..^^.-.^^.^^^^  1885 

Saint's  Registration  Cases— 2nd  Edition.    With  Supplement. 

In  1  vol.,  post  8vo.,  14s.  cloth. 

A    DIGEST    OF    PAELIAMENTAEY    AND    MUNICIPAL 

REGISTRATION  CASES.  Containing  an  Abstract  of  the  Cases  Decided 
on  Appeal  from  the  Decisions  of  Revising  Barristers  during  the  Period  com- 
mencino-  1843  and  ending  1886.  Second  Edition.  With  Supplement  to  1889. 
By  John  James  Heath  Saint,  Esq.,  B.A.,  of  the  Inner  Temple  and  Midland 
Circuit,  Barrister-at-Law,  Recorder  of  Leicester,  Author  of  "Saint's  Manual  of 
Registration."  1890 
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Tudor's  Leading  Cases  on  Eeal  Property,  &c.— 3rd  Ed. 

In  one  thick  volume,  royal  8vo.  21.  12s.  M.  cloth. 

A    SELECTION    OE    LEADING    OASES    ON    THE    LAW 

BELATING  TO  REAL  PROPERTY,  Conveyancing,  and  the  Construction 
of  Wills  and  Deeds ;  with  Notes.  Third  Edition.  By  Owen  Davies  Tudoe, 
Esq.,  of  the  Middle  Temple,   Barrister-at-Law,  Author  of  *'A  Selection  of 


Leading  Cases  in  Equity. 

"  The  second  edition  is  now  before  us, 
and  we  are  able  to  say  that  the  same  ex- 
tensive knowledge  and  the  same  laborious 
industry  as  have  been  exhibited  by  Mr. 
Tudor  on  former  occasions  characterize 
this  later  production  of  his  legal  author- 
ship ;  and  it  is  enough  at  this  moment  to 
reiterate  an  opinion-  that  Mr.  Tudor  has 
well  maintained  the  high  legal  reputation 
which  his  standard  works  have  achieved 
in  all  countries  where  the  English  lan- 
guage is  spoken,  and  the  decisions  of  our 
Courts  are  quoted." — Law  Magazine  and 
Review  on  2nd  edit. 

"  To  Mr.  Tudor's  treatment  of  all  these 
subjects,  so  complicated  and  so  varied,  we 
accord  our  entire  commendation.  There 
are  no  omissions  of  any  important  cases 
relative  to  the  various  branches  of  the 
law  comprised  iu  the  work,  nor  are  there 


1879 

any  omissions  or  defects  in  his  statement 
of  the  law  itself  applicable  to  the  cases 
discussed  by  him.  We  cordially  recom- 
mend the  work  to  the  practitioner  and 
the  student  alike,  but  especially  to  the 
former. ' ' — Solicitors'  Journal  on  2nd  edit. 
"This  and  the  other  volumes  of  Mr. 
Tudor  are  almost  a  law  library  in  them- 
selves, and  we  are  satisfied  that  the  student 
would  learn  more  law  from  the  careful 
reading  of  them  than  he  would  acquire 
from  double  the  time  given  to  the  elabo- 
rate treatises  which  learned  professors 
recommend  the  student  to  peruse,  with 
entire  f  orgetf  ulness  that  time  and  braias 
are  limited,  and  that  to  do  what  they 
advise  would  be  the  work  of  a  life.  No 
law  library  should  be  without  this  most 
useful  book." — Law  Times  on  2nd  edit. 


May's  Parliamentary  Practice.— 9th  Edition. 

In  1  vol.,  demy  Svo.,  21.  8s.  cloth. 

A  TEEATISE  on  the  LAW,  PEIYILEGES,  PEOCEEDINOS 

and  USAGE  OF  PARLIAMENT.     By  Sir  Thomas  Eeskine  Mat,  K.C.B., 

D.C.L.,  Clerk  of  the  House  of  Commons,  and  Bencher  of  the  Middle  Temple. 

Ninth  Edition,  Revised  and  Enlarged.  1883 

Contents  :     Book  I.  Constitution,  Powers  and  Privileges  of  Parliament.    Book  II. 

Practice  and  Proceedings  in  Parliament.     Book  III.  The  Manner  of  Passing 

Private  Bills,  with  the  Standing  Orders  iu  both  Houses,  and  the  most  recent 

Precedents. 


"A  work,  which  has  risen  from  the 
position  of  a  text-book  into  that  of  an 
authority,  would  seem  to  a  considerable 
extent  to  have  passed  out  of  the  range  of 
criticism.  It  is  quite  unnecessary  to 
point  out  the  excellent  arrangement,  ac- 
curacy and  completeness  which  long  ago 
rendered  Sir  T.  E.  May's  treatise  the 
standard  work  on  the  law  of  Parliament. 
Not  only  are  points  of  Parliamentary 
law  discussed  or  decided  since  the  publi- 
cation of  the  last  edition  duly  noticed  in 
their  places,  but  the  matter  thus  added 
is  well  digested,  tersely  presented  and 
carefully  interwoven  with  the  text." — 
Solicitors'  Journal. 


"  Fifty  pages  of  new  matter  have  been 
added  by  Sir  Thomas  May  in  his  seventh 
edition,  thus  comprising  every  alteration 
in  the  law  and  practice  of  Parliament, 
and  all  material  precedents  relating  to 
public  and  private  business  since  the 
publication  of  the  sixth  edition.  We 
need  make  no  comment  upon  the  value 
of  the  work.  It  is  an  accepted  authority 
and  is  undeniably  the  law  of  Parliament. 
It  has  been  brought  up  to  the  latest  date, 
and  should  be  in  the  hands  of  every  one 
engaged  in  Parliamentary  life,  whether 
asalawyer  or  as  a  senator." — Law  Times. 


Mozley  and  Whiteley's  Concise  Law  Dictionary. 

In  1  vol.  Svo.  20*.  cloth,  25;?.  brown  calf. 

A  CONCISE  LAW  DICTION AEY,  containing  Short  and  Simple 
Definitions  of  the  Terms  used  in  the  Law.  By  Heebeet  Newman  Mozley,  M.A., 
Fellow  of  King's  College,  Cambridge,  and  of  Lincoln's  Inn,  Esq.,  and  Geoege 
Ceispe  Whiteley,  M.A.Cantab.,  of  the  Middle  Temple,  Esq.,  Barristers-at-Law. 
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Brown's  Copyhold  Enfranchisement  Acts. 

Just   published,  in  1  vol.,  post  8vo.,  14s.  cloth. 

THE  LAW  AND  PEACTICE  ON  ENFEANCHISEMENTS 
AND  COMMUTATIONS  under  the  Copyhold  Acts,  1841—1887,  and  other 
Acts,  and  at  Common  Law  ;  with  Forms,  Practical  Directions,  and  Annota- 
tions to  the  Copyhold  Acts.  By  Archibald  Beown,  of  the  Middle  Temple, 
Barrister- at-Law,  Editor  of  "  Scriven  on  Copyholds,"  &c.  1888 

Pritchard's  Admiralty  Digest.— 3rd  Edition. 

Now  ready,  in  2  thick  vols.,  royal  8vo.,  bl.  cloth. 
PEITOHAED'S  DIGEST  OF  ADMIEALTY  AND  MAEITIME 

LAW.  Third  Edition,  by  Jambs  C.  Hannbn,  of  the  Inner  Temple,  Barrister- 
at-Law,  and  W.  Tarn  Peitchaed  ;  including-  Cases  on  Average,  Carriage  of 
Groods,  and  Marine  Insurance,  by  J.  P.  Aspinall  and  Goedon  Smith,  Barristers- 
at-Law,  and  W.  Benning  Pritchaed,  Solicitor;  with  Notes  of  Cases  on  French 
and  other  Foreign  Law,  by  Algeenon  Jones,  French  Advocate,  and  other 
Foreign  Jurists.  1887 

Fisher's  Law  of  Mortgage.— 4th  Edition. 

1  vol.  royal  8vo.  11.  I2s.  %d.  cloth. 

THE  LAW  OF  MOETGAGE  AND  OTHEE  SECUEITIES 
UPON  PKOPERTY.  By  William  Richard  Fisher,  of  Lincohi's  Inn,  Esq., 
Barrister-at-Law.     Fourth  Edition.  1884 

"  This  work  has  built  up  for  itself,  in  of  daily  requirement  among  solicitors, 

the  experienced  opinion  of  the  profession.  To  all  such  we  can  confidently  recommend 

a  very  high  reputation  for  carefulness,  Mr.  Fisher's  work,  which  will,  moreover, 

accuracy  and  lucidity.     This  reputation  prove  most  useful  readingfor  the  student, 

is  fully  maintained  in  the  present  edition.  both  as  a  storehouse  of  information  and 

The  law  of  securities  upon  property  is  an  intellectual  exercise."  Law  Magazine. 
confessedly  intricate,  and  probably,  as  "  His  work  has  long  been  known  as  the 

the  author  justly  observes,  embraces  a  standard  work  on  the  law  of  mortgages, 

greater  variety  of  learning  than  any  other  and  he  has    now   published   his    third 

single  branch  of  the  English  law.    At  the  edition.    The  object  and  scope  of  his 

same  time  an  accurate  knowledge  of  it  is  work  is  probably  familiar  to  most  of  our 

essential  to  every  practising  barrister,  and  readers." — Law  Journal. 

Fisher.— The  Forest  of  Essex. 

Just  published,  in  1  vol.,  crown  4to.,  1^.  15s.  roxburgh  binding. 

THE  FOEEST  OF  ESSEX:  its  History,  Laws,  Administration, 
and  Ancient  Customs,  and  the  Wild  Deer  which  lived  in  it ;  with  Maps  and 
other  Illustrations.  By  William  Eichard  Fisher,  of  Lincoln's  Inn,  Barrister- 
at-Law,  Author  of  "  The  Law  of  Mortgage  and  other  Securities  upon  Property." 

1887 

Seaborne's  Law  of  Vendors  &  Purchasers.— 3rd  Ed. 

In  1  vol.  post  8vo.,  125.  6^.  cloth. 

A  CONCISE  MANUAL  OF  THE  LAW  OF  VENDOES 
AND  PURCHASEES  OF  REAL  PROPERTY.  By  Henry  Seaborne, 
SoUcitor.    Third  Edition.  1884 

Blagg  on  Public  Meeting. 

Just  published,  in  post  8vo.,  35.  cloth. 
THE  LAW  OF  EUBLIC  MEETING.— By  J.  W.  Blagg,  Esq., 
of  Lincoln's  Inn,  Barrister-at-Law.  1888 
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Plumptre  on  Contracts. 

Post  8vo.,  8s.  cloth. 

A  SUMMAEY  of  the  PEINCIPLES  of  the  LAW  of  SIMPLE 
CONTEACTS.  By  Claude  C.  M.  Plumptre,  of  the  Middle  Temple, 
Esq.,  Barrister- at-Law.  (Middle  Temple  Common  Law  Scholar,  Hilary 
Term,  18Y7.)  1879 

"In  our  last  volume  we  had  occasion       generally, 
to  mention  with  approbation  two  works  "  In  Part  II.  we  have  the  constituent 

by  Mr.  Arthur  Underbill,  '  A  Summary       parts  of  a  simple  contract,  the  consent  of 


of  the  Law  of  Torts,'  and  '  A  Concise 
Manual  of  the  Law  relating  to  Trusts 
and  Trustees  ;'  the  first  of  these  had 
reached  a  second  edition,  and  in  its  pre- 
paration the  author  of  the  present  work 
was  associated  with  Mr.  Underbill.  In 
the  preparation  of  this  book  Mr.  Plumptre 
has  adopted  the  lines  laid  down  by  Mr. 
Underbill ;  by  means  of  short  rules  and 
sub -rules  he  presents  a  summary  of  the 
leading  principles  relating  to  the  law  of 
simple  contracts,  with  the  decisions  of 
the  Courts  by  which  they  are  illustrated. 
Part  I.  deals  with  the  parties  to  a  simple 
contract,  and  treats  of  those  persons  ex- 
empted from  the  performance  of  their 
contracts  by  reason  of  incapacity,  such 
as  infants,  married  women,  lunatics, 
drunkards,  convicts  and  bankrupts. 
Chapter  4  is  devoted  to  contracts  by  cor- 
porations and  by  agents,  and  the  follow- 
ing chapter  to  partners  a.nd  partnerships 


the  parties,  the  consideration,  the  pro- 
mise, contracts  illegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 

"Part  III.  gives  rules  for  making  a 
simple  contract,  and  treats  of  contracts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Frauds  ;  Statutes  of  Limita- 
tion ;  the  discharge  of  the  obligation  im- 
posed by  the  contract  by  performance  ; 
by  mutual  agreement;  by  accord  and 
satisfaction ;  and  by  operation  of  law  ; 
oral  evidence  and  wi'itten  contracts ; 
damages ;  and  contracts  made  abroad. 

"The  book  contains  upwards  of  one 
hundred  rules,  all  ably  illustrated  by 
cases,  and  a  very  full  and  well- compiled 
index  facilitates  reference.  It  is  more 
particularly  addressed  to  students,  but 
practitioners  of  both  branches  of  the  legal 
profession  will  find  it  a  useful  and  trust- 
worthy guide." — Justice  of  the  Peace. 


Mosely's  Articled  Clerks'  Handy-Book.    By  Bedford. 

1  vol.  post  Svo.,  85.  M.  cloth. 

MOSELY'S  PEACTICAL  HANDY-BOOK  OF  ELEMENTAEY 

LAW,  designed  for  the  Use  of  Articled  Clerks,  with  a  Course  of  Study,  and 
Hints  on  Reading  for  the  Intermediate  and  Final  Examinations.  Second 
Edition.     By  Edwaed  Henslowe  Bedfoed,  Solicitor.  1878 

"This  book   cannot   be  too  strongly       certainly  not  be  the  fault  of  either  Author 

or  Editor  if  the  years  spent  under  articles 
are  not  well  spent,  and  if  the  work  re- 
quired to  lay  a  sound  foundation  of  legal 
knowledge  is  not  done  with  that  '  know- 
ledge '  of  which  they  so  emphatically  de- 
clare the  necessity." — Law  Magazine. 


recommended  to  every  one  who  contem- 
plates becoming  a  solicitor." — Law  Ex- 
amination Journal. 

"  Mr.  E.  H.  Bedford,  indefatigable  in. 
his  labours  on  behalf  of  the  articled  clerk, 
has  supervised  a  new  edition  of  Mosely's 
Handy  Book  of  Elementary  Law.  It  will 


-2nd  Edition, 


Underhill's  Settled  Land  Acts. 

In  1  vol.,  post  8vo.,  8s.  cloth. 

THE  SETTLED  LAND  ACTS,  1882  &  1884,  and  the  Eules  of 
1882,  with  an  Introduction  and  Notes,  and  Concise  Precedents  of  Convey- 
ancing and  Chancery  Documents.  By  A.  Underhill,  M.A.,  LL.D.,  of 
Lincoln's  Inn,  Barrister- at-Law.  Assisted  by  E.  H.  Deajste,  B.A.,  of 
Lincoln's  Inn,  Barrister-at-Law.     2nd  Edition.  1884 

"It  is  hardly  necessary  for  us  to  say       various  sections  of  the  statute  are  sup- 


that  the  present  publication  is  marked 
by  the  careful  treatment  and  general  ex- 
cellence which  have  distinguished  Mr. 
Underbill's  work  on  Torts,  and  his  other 
works  which  we  have  from  time  to  time 
reviewed  in  the  pages  of  this  Journal."— 
Law  Lccaniination  Journal. 

' '  Mr.  Underbill's  treatment  of  the  Act, 
therefore,  is,  as  might  have  been  expected, 
clear  and  perspicuous.    The  notes  to  the 


ported,  where  necessary,  by  references 
to  decided  cases  and  standard  authorities ; 
but  we  are  glad  to  see  that  he  has  not 
encumbered  them  with  a  profusion  of 
technical  details  and  collateral  points, 
which  may  sometimes  serve  as  a  guide  to 
the  practitioner,  but  rarely  obviate  the 
necessity  of  further  search  at  the  fountain 
head.  The  type  is  especially  good,  and 
there  is  an  excellent  index." — The  lield. 


MESSES.  BUTTERWOETH,  7,  FLEET  STEEET,  E.G.  9 

Ryde's  Rating  Appeals. 

Just  published,  in  1  vol.,  demy  8vo.,  18s.  cloth. 
EEPOETS  OF  EATINa  APPEALS  heard  during  1886—1890 
before  the  Queen's  Bench  Division  and  Court  of  Appeal  and  the  Assessment 
Sessions  and  London  Quarter  Sessions,  with  a  Digest  of  the  Practice,  and 
Appendix  of  Statutes,  &c.  By  Walter  C.  Rydb,  M.A.,  of  the  Inner  Temple, 
Barrister-at-Law.  1890 

Ryde  &  Thomas'  Local  Grovernment  Act. 

In  1  Vol.,  Svo.,  24s.  cloth. 

THE  LOCAL  GOYEENMENT  ACT,  THE  COUNTY  ELECTOES 

ACT,  1888,  THE  MUNICIPAL  CORPOEATIONS  ACT,  1882,  with  full 
Explanatory  Notes  and  an  Introduction;  an  Appendix  containing-  the  Acts 
incorporated  therewith,  and  a  Copious  Index.  By  Walter  C.  Eyde,  M.A.,  of 
the  Inner  Temple,  and  E.  Lewis  Thomas,  M.A.,  LL.M.,  of  Lincoln's  Inn  and 
the  Midland  Circuit,  Barristers -at -Law.  1888 

UnderhiU's  Guide  to  Equity. 

In  1  Vol.,  post  8vo.,  9s.  cloth. 

A  CONCISE  GUIDE  TO  MODEEN  EQUITY.     Being  a  Course 

of  Nine  Lectures  delivered  at  the  Incorporated  Law  Society  during  the  Year 

1885  ;  Eevised  and  Enlarged.     By  A.  Underhill,  M.A.,  LL.D.,  of  Lincoln's 

Inn,  Esq.,  Barrister-at-Law.  1885 

Underhiirs  Chancery  Procedure. 

In  1  vol.  post  8vo.,  10s.  6d.  cloth. 

A  PEACTICAL  and  CONCISE  MANUAL  of  the  PEOCEDUEE 
of  the  CHANCEEY  DIVISION  of  the  HICH  COUET  of  JUSTICE,  both  in 
Actions  and  Matters.  By  Arthur  Underhill,  LL.D.,  of  Lincoln's  Inn, 
Barrister-at-Law,  author  of  "  A  Concise  Treatise  on  the  Law  of  Private  Trusts 
and  Trustees,"  "A  Summary  of  the  Law  of  Torts,"  &c.  1881 

Underhiirs  Law  of  Trusts  and  Trustees.— 3rd  Edit. 

WITH    SUPPLEMENT. 

1  vol.  post  8vo.,  18s.  cloth. 

A  CONCISE   MANUAL  of  the  LAW  relating  to  PEIYATE 

TEUSTS  AND  TEUSTEES.      By  Arthur  Underhill,   M.A.,   of  Lincoln's 

Inn,  Esq.,  Barrister-at-Law.     Third  edition.     With  Supplement  containing  the 

Trustee  Act,  1888.  1889 

\*  The  Supplement  may  be  had  separately,  2s.  sewed. 

"His  task  was  indeed  one  of  great  named  volume,  performed  a  similar  task 
difficulty,  dealing,  as  he  has  done,  with  a  in  relation  to  the  '  Law  of  Trusts.'  In 
subject  so  complex;  but  he  has  achieved  seventy- six"  articles  he  has  summarized 
it  with  ability  and  success.  To  those  the  principles  of  the  '  Law  of  Trusts '  as 
who  are  themselves  destined  to  expe-  distinctly  and  accurately  as  the  subject 
rience  what  a  famous  law  reformer  called  will  admit,  and  has  supplemented  the 
'  the  pleasures  derived  from  the  condi-  articles  with  illustrations.  He  has  chosen 
tion  of  trustee,'  this  clearly  written  a  branch  of  the  law  which  appears  one 
manual  will  be  no  slight  boon." — Irish  of  the  most  difficult  to  deal  with  in  this 
Law  Times.  way." — Law  Journal. 

"Mr.  Underhill  has,  in  the  above- 

UnderhiU's  Law  of  Torts.— 5th  Edition. 

In  1  vol.  post  8vo.,  10s.  cloth. 

A  SUMMAEY  OF  THE  LAW  OF  TOETS,  on  WEONGS 
INDEPENDENT  OF  CONTEACT.  Fifth  Edition.  By  A.  Underhill, 
M.A.,  LL.D.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1889 
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Tristram  and  Coote's  Probate  Practice. 
10th  Edition. 

In  1  vol.     8vo.     11.  12s.  cloth. 

COOTE'S  COMMON  FOEM  PEAOTICE  AND  TEISTEAM'S 

CONTENTIOUS  PRACTICE,  and  Practice  on  Motions  and  Siimmonses  of  the 
High  Court  of  Justice  in  granting  Probates  or  Administrations.  Tenth  Edition. 
By  Thomas  Hutchinson  Tristeam,  Q.C,  D.C.L.  The  Common  Eorm  portion 
revised  by  T.  Pickeeing  Claekb,  formerly  Proctor  in  Doctors'  Commons,  and 
one  of  the  Principal  Clerks  of  Seal  in  the  Probate  Registry.  1888 

*'  The  above  is  another  name  for  what  eminently  practical  and  useful  work  on 
is  commonly  known  to  the  profession  as  Probate  Practice  of  some  500  odd  pages 
Coote's  Probate  Practice,  a  work  about  of  text  and  300  pages  of  forms.  Although 
as  indispensable  in  a  solicitor's  ofiice  as  the  work  is  entitled  'Tristram  &  Coote's 
any  book  of  practice  that  is  known  to  Contentious  and  Non- Contentious  Prac- 
us.  Solicitors  know  that  the  difficulties  tice,'  in  the  arrangement  of  the  book  the 
in  the  way  of  satisfying  the  different  practice  is  reversed,  Mr.  Coote's  Non- 
clerks  at  Somerset  House  are  frequently  Contentious  Practice  properly  coming 
great,  and  there  is  nothing  so  likely  to  first.  We  make  no  pretence  to  have  read 
tend  to  simplicity  of  practice  as  Mr.  through  the  whole  of  the  book,  but  we 
Coote's  book." — Law  Times.  have  tested  it  in  various  places  on  points 

"  The  present  edition  is  in  reality  a  with  which  we  are  familiar  or  on  points 
new  edition  of  two  separate  works  com-  on  which  we  seek  information.  We  are 
bined.  It  consists  of  '  Coote's  Non-  pleased  to  find  that  in  most  cases  our 
Contentious'  and  'Tristram's  Conten-  searches  have  been  satisfactory." — Law 
tious'   Probate  Practice,   two    familiar       Notes. 

books  to  all  probate  practitioners.   These  "  We  heartily  recommend  the  work  to 

two  works  have  now  been  combined  by  practitioners." — Law  Studenfs  Journal. 
Mr.   Tristram,    and    the    result   is    an 


Chadwick's  Probate  Court  Manual,  corrected  to  1876. 

Royal  8vo.  12s.  cloth. 

EXAMPLES    OF    ADMINISTEATION   BONDS    FOE   THE 

COURT  OF  PROBATE  ;  exhibiting  the  Principle  of  various  Grants  of  Admi- 
nistration and  the  correct  Mode  of  preparing  the  Bonds  in  respect  thereof ;  also 
Directions  for  preparing  the  Oaths,  arranged  for  practical  utility.  "With  Extracts 
from  the  Statutes ;  also  various  Forms  of  Afiumation  prescribed  by  Acts  of 
Parliament,  and  a  Prefatory  as  well  as  a  Supplemental  Notice,  bringing  the 
work  down  to  1876.    By  Samuel  Chadwick,  of  Her  Majesty's  Court  of  Probate. 

Boyle's  Precis  of  an  Action  at  Common  Law. 

In  8vo.,  55.  cloth. 

PEECIS   of   an  ACTION   at  COMMON  LAW,   showing  at  a 

Glance  the  Procedure  under  the  Judicature  Acts  and  Rules  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas  and  Exchequer  Divisions  of  the  High  Court  of 
Justice.     By  Heebert  E.  Boyle,  Solicitor.  1881 


Denison  and  Scott's  House  of  Lords  Practice. 

8vo.  165.  cloth. 

APPEALS   TO   THE    HOUSE   OF   LOEDS :    Procedure   and 

Practice  relative  to  English,  Scotch  and  Irish  Appeals ;  with  the  Appellate 
Jurisdiction  Act,  1876;  the  Standing  Orders  of  the  House;  Directions  to 
Agents ;  Porms,  and  Tables  of  Costs.  Edited,  with  Notes,  References,  and  a 
full  Index,  fonning  a  complete  Book  of  Practice  under  the  new  Appellate 
System,  by  Charles  Marsh  Denison  and  Charles  Henderson  Scott,  of  the 
Middle  Temple,  Esqs.,  Barristers-at-Law.  1879 


MESSRS.  BUTTERWORTH,  7,  FLEET  STREET,  E.G.  11 

Gierke  &  Brett's  Conveyancing  Acts.— 3rd  Edit. 

Post  8vo.,  125.  &d.  cloth. 

THE  CONVEYANCINa  ACTS,  THE  VENDOE  AND  PUE- 
CHASER   ACT,  THE   SOLICITORS'    REMUNEEATION   ACT,  and  the 

General  Order  made  thereunder  ;  with  Notes  and  an  Introduction.  By  Aubrey 
St.  John  Cleeke,  B.A.,  and  Thomas  Beett,  LL.B.,  B.A.,  both  of  the  Middle 
Temple,  Esquires,  Barristers-at-Law.     Third  Edition.  1889 

"This  little  book  is  one  of  the  most  lapse  of  several  years,  a  new  edition  of 

useful  works  on  the  Conveyancing  Acts,  this  excellent  work.     We  can  commend 

and  with  students,   perhaps,  the  most  the  book  as  an  extremely  handy  and 

popular." — Jurist,  August,  1889.  complete  edition  of  the  Acts." — Solicitors' 

"The  third  edition  of  Messrs.  Clerke  Journal,  July  27,  1889. 
&  Brett's  work  on  the  Conveyancing  Act  "  We  do  not  think  the  student  could 

will  deservedly  maintain  the  high  repu-  have  a  better  work  to  assist  him  in  his 

tation  gained  by  the  former  editions.  study  of  these  all-important  Acts,  and 

The  cases  are  well  noted  up  to  date." —  we  most  heartily  commend  the  work  to 

Laiv  Times,  July  27,  1889.  our  readers'  attention."— Zaw  Students^ 

"  We  are  glad  to  welcome,  after  the  Journal,  August,  1889. 


Folkard  on  Slander  and  Libel.— 5th  Edition. 

Just  published,  in  1  thick  volume,  royal  Svo.  cloth. 

THE  LAW  OF  SLANDEE  AND  LIBEL  (founded  upon  tlie 

Treatise  of  the  late  Thomas  Starkie,  Esq.,  Q.C.),  including  the  Procedure, 
Pleading,  and  Evidence,  Civil  and  Criminal,  with  Forms  and  Precedents :  also 
Contempts  of  Court,  Criminal  Information,  &c.,  and  an  Appendix  of  Statutes. 
Fifth  Edition,  by  Heney  Coleman  Folkaed,  of  Lincoln's  Inn  and  the  Western 
Circuit,  Barrister-at-Law,  Recorder  of  Bath.  1891 


Drewry's  Forms  of  Claims  &  Defences  in  Chancery. 

Post  8vo.  95.  cloth. 

FOEMS  OF  CLAIMS  AND  DEFENCES  IN  THE  COUETS 
OF  THE  CHANCERY  DIVISION  of  the  HIGH  COURT  OF  JUSTICE. 

With  Notes  containing  an  Outline  of  the  Law  relating  to  each  of  the  subjects 
treated,  and  an  Appendix  of  Forms  of  Endorsement  on  the  Writ  of  Summons. 
By  C.  Stewaet  Deewey,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Author 
of  a  Treatise  on  Injunctions  and  of  Reports  of  Cases  in  Equity,  temp.  Kindersley, 
V.-C,  and  other  works.  1876 

Trower's  Prevalence  of  Equity. 

8vo.  bs.  cloth. 

A  MANUAL  OF  THE  PEEVALENCE  OF  EQUITY  under 
Section  25  of  the  Judicature  Act,  1873,  amended  by  the  Judicature  Act,  1875. 
By  Chaeles  Feancis  Teowee,  Esq. ,  M.  A. ,  of  the  Inner  Temple,  Barrister-at-Law, 
late  Fellow  of  Exeter  College,  and  Vinerian  Law  Scholar,  Oxford ;  Author  of 
"The  Law  of  Debtor  and  Creditor,"  "The  Law  of  the  Building  of  Churches 
and  Divisions  of  Parishes,"  &c.  1876 
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Stevens's  Elements  of  Mercantile  Law. 

In  1  vol.,  post  8vo.,  10s.  %d.  cloth. 

THE    ELEMENTS    OF    MEECANTILE    LAW.      By  T.  M. 
Stevens,  M.A.,  B.C.L.,  Barrister -at -Law.  1890 


Ortolan's  Eoman  Law,  translated  by  Prichard  &  Nasmith. 

8vo.  28s.  cloth. 

THE  HISTOEY  OF  EOMAN  LAW,  from  the  Text  of  Ortolan's 

Histoire  de  la  Legislation  Eomaine  et  Generalisation  du  Droit  (Edition  of  1870). 
Translated,  with  the  Author's  permission,  and  Supplemented  by  a  Chronome- 
trical  Chart  of  Boman  History.  By  Iltudus  T.  Peichaed,  Esq.,  F.S.S.,  and 
David  Nasmith,  LL.B.,  Barristers-at-Law.  1871 


Fulton's  Manual  of  Constitutional  History. 

Post  8vo.  7s.  M.  cloth. 
A   MANUAL  OF    CONSTITUTIONAL    HISTOEY,   founded 

upon  the  Works  of  Hallam,  Creasy,  May  and  Broom,  comprising  all  the 
fundamental  Principles  and  the  leading  cases  in  Constitutional  Law.  By 
FoEEEST  Fulton,  LL.B.,  B.A.,  University  of  London,  and  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  1875 


Powell  on  Evidence.— 5 til  Edit.   By  Cutler  &  (iriffln. 

1  vol.  post  8vo.  20s.  cloth. 

POWHELL'S  PEINCIPLES  AND  PEACTICE  OF  THE  LAW 

OF  EVIDENCE.  Fifth  Edition.  By  J.  Cutlee,  B.A.,  Professor  of  EngHsh 
Law  and  Jurisprudence,  and  Professor  of  Indian  Jurisprudence  at  King's  College, 
London,  and  E.  F.  Geiffin,  B.A.,  Barristers-at-Law.  1885 

"The  plan  adopted  is,  we  think,  an  Acts.  The  authors  give  in  an  appendix 
admirable  one  for  a  concise,  handy  book  the  Indian  Evidence  Acts,  with  some 
on  the  subject.  The  Indian  code  of  Indian  decisions  thereupon,  and  occa- 
evidence  given  at  the  end  of  the  book  sionally  notice  these  acts  in  the  text.  On 
deserves  to  be  read  by  every  student,  the  whole  we  think  this  is  a  good  edition 
whether  going  to  India  or  not.  The  of  a  good  book.  It  brings  down  the 
present  form  of  Powell  on  Evidence  is  a  cases  to  the  latest  date,  and  is  con- 
handy,  well-printed  and  carefully  pre-  structed  upon  a  model  which  we  should 
pared  edition  of  a  book  of  deserved  re-  like  to  see  more  generally  adopted." 
putation  and  authority." — Lmv  Journal.  — Solicitors''  Journal. 

"  The  plan  of    the  book  is  to   give  "There  is  hardly  any  branch  of  the 

pretty  frequently,  and,  as  far  as  we  can  law  of  greater  interest  and  importance, 

discover,    in    almost    every   chapter,   a  not  only  to  the  profession,  but  to  the 

'  rule '  of  general  application,  and  then  public  at  large,  than  the  law  of  evidence, 

to  group  the  cases  round  it.    These  rules  We  are,  therefore,  all  the  more  inclined 

or  axioms  are  printed  in  a  distinctive  to  welcome  the  appearance  of  the  Fourth 

type.     The  work  has  been  pruned  and  Edition  of  this  valuable  work." — Law 

remodelled  by  the  light  of  the  Judicature  Examination  Journal. 
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Bower's  Directors  Liability  Act,  1890,  &c. 

Just  published,  in  1  vol.,  post  8vo.,  9*.  cloth. 
THE  DIEECTOES  LIABILITY  ACT,   1890,  and  other  Statu- 
tory Provisions  relating  to  Prospectuses  of  Public  Companies,  including  the 
Common  Law :  with  Notes  and  Copious  Index.     By  Geoege  Spencee  Bower, 
B.A.,  of  the  Inner  Temple,  Barrister- at -Law.  1890 

Scriven  on  Copyholds.— 6th  Edition,  by  Brown. 

In  1  vol.  roy.  Svo.  30s.  cloth. 

A  TEEATISE  on  the  LAW  of  COPYHOLDS  and  of  the  OTHEE 
TENUEES  (Customary  and  Freehold)  of  LANDS  within  MANGES,  with  the 
LAW  of  MANGES  and  MANGEIAL  CUSTGMS  generaUy,  and  the  EULES 
of  EVIDENCE  appHcable  thereto,  including  the  LAW  of  CGMMGNS  or 
WASTE  LANDS,  and  also  the  JUEISDICTIGN  of  the  various  MANGEIAL 
CGUETS.  By  John  Sceiven.  The  Sixth  Edition,  thoroughly  revised,  re- 
arranged and  brought  down  to  the  present  time,  by  Aechibald  Beown,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law,  B.C.L.,  &c.,  Editor  of  "  Bainbridge 
on  the  Law  of  Mines."  1882 

Bainbridge's  Law  of  Mines  and  Minerals— 4th  Edit. 

1  vol.  roy.  8vo.  45s.  cloth. 

A  TEEATISE  on  the  LAW  OF  MINES  AND  MINEEALS. 

By  William  Bainbeidge,  Esq.,  E.G-.S.,  of  the  Inner  Temple,  Barrister-at-Law. 
Eourth  Edition.  By  Aechibald  Beown,  M.A.,  Edin.  and  Gxon,  of  the  Middle 
Temple,  Barrister-at-Law.     This  work  has  been  wholly  re-cast,   and  in  the 

greater  part  re-written.  It  contains,  also,  several  chapters  of  entirely  new 
matter,  which  have  obtained  at  the  present  day  great  mining  importance.     1878 

"Much  of  the  old  work  has  been  re-  Indexfacilitatesthereference  tothe  con- 

written,  and  there  is  much  in  this  edition  tents  of  the  volume, 

that  is  entirely  new.     The  whole  of  the  "  The  cases  cited  are  brought  down  to  a 

law  relating  to  mines  and  minerals  is  very  recent  date.   The  work  undertaken 

treated  in  an  exhaustive  manner.     As  by  Mr.  Brown  was  an  arduous  one,  and 

coming   more    particularly  within   our  he  has  satisfactorily  performed  it." — 

own  peculiar  province,  we  may  notice  Justice  of  Feme  on  4tth  edit. 

Chapter  XII. ,  which  deals  with  criminal  ' '  This  work  must  be  already  familiar  to 

offences  relating  to  mines;  Chapter  XIII. ,  all  readers  whose  practice  brings  them  in 

as  to  the  statutory  regulation  and  inspec-  any  manner  in  connection  with  mines  or 

tion  of  mines;  and  Chapter  XV.,  which  mining,  and  they  well  know  its  value, 

contains  the  law  relating  to  the  rating  We  can  only  say  of  this  new  edition  that 

of  mines  and  quarries,  comprising  the  it  is  in  all  respects  worthy  of  its  pre- 

liability  of   coal  and  other  mines  and  decessors." — Law  Times  on  Zrd  edit. 

quarries  to  the  poor  and  other  rates —  "It  would  be  entirely  superfluous  to 

The  tenancy — Improvements  to  be  in-  attempt  a  general  review  of  a  work  which 

eluded — Allowances  and  deductions  to  has  for  so  long  a  period  occupied  the 

be  made — Eateable  value,  and  all  other  position  of  the  standard  work  on  this 

matters  necessary  to  make  this  portion  important  subject.     Those  only  who,  by 

of  the  work  most  valuable  to  those  con-  the  nature  of  their  practice,  have  learned 

cerned  in  the  rating  of  such  property.  to  lean  upon  Mr.  Bainbridge  as  on  a 

"  The  appendix  contains  a  valuable  solid  staff,  can  appreciate  the  deep  re- 
collection of  conveyancing  forms — Local  search,  the  admirable  method,  and  the 
Customs— A  Glossary  of  English  Mining  graceful  style  of  this  model  treatise."—- 
Terms,  and  a  full  and  well  arranged  Law  Journal  on  3rd  edit. 

Davis  on  Registration.— 2nd  Ed.,  with  Supplement. 

1  vol.  post  Svo.  15s.  cloth. 

THE  LAW  OE  EEGISTEATION,  PAELIAMENTAEY  AND 

MUNICIPAL,  with  all  the  Statutes  and  Cases.     With  a  Supplement  including 

the  Cases  decided  on  Appeal  on  the  Parliamentary  and  Municipal  Eegistration 

Act,  1878.     By  James  Edwaed  Davis,  Esq.,  Barrister-at-Law.  1880 

\*  The  Supplement  may  be  had  separately,  price  2s.  6d.  sewed. 
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Oke's  Magisterial  Synopsis.— 13th  Edition. 

In  2  thick  vols.  8vo.  63s.  cloth,  71s.  half  calf,  73s.  caK. 

A  PEACTICAL  GUIDE  for  MAOISTEATES,  their  CLEEKS, 

SOLICITORS  and  CONSTABLES  ;  comprising  Summary  Convictions  and 
Indictable  Offences,  with  their  Penalties,  Punishments,  Procedure,  &c.,  alpha- 
bet icallp  and  tabularly  arranged.  13th  Edit.  By  Thomas  W.  Saunders,  Esq.,  late 
Recorder  of  Bath,  and  now  one  of  the  Metropolitan  Police  Magistrates.        1881 

"The  best  criticism  of  a  law  book  is  The  work  is  then  for    the  most    part 

that  it  is  useful,  and  that  the  profession  arranged  alphabetically  and  tabularly. 

has  made  use  of  twelve  editions  of  a  Merely  as  a  means  of  finding  the  nature 

work  and  requires  a  thirteenth  is  very  of  offences  and  of  discovering  under  what 

high  commendation  of  a  venture  in  legal  statute  they  are  punishable,  the  work  is 

literature.     Mr.  Oke's  work  is  too  well  an  invaluable  one.     But  the  Synopsis 

known  to  require  description  ;  too  much  contains  a  good  deal  more  information, 

valued  to  require  criticism.     Indeed,  a  In  the  same  table  the  reader  can  at  once 

Synopsis  like  this  cannot  properly  be  re-  see  within  what  time  the  infonnation 

viewed.     Its  value  can  be  ascertained  by  must  be  laid,  the  number  of  justices  to 

those  who  have  had  frequent  recourse  to  convict,  the  penalty,  &c.,  and  modes  of 

it  in  the  course  of  practice.     The  plan  of  enforcing  obedience.     The    amount  of 

the  book  is  familiar  to  most  readers.     It  independent  research  which  is  thus  saved 

is,  like  the  subject-matter  of  the  juris-  to  practitioners  and  justices  is  immense, 

diction  of  magistrates,  divided  into  two  and  the  value  of  the  work  is  in  the  direct 

parts — one  dealing  with  summary  convic-  ratio  to  the  amount  of  labour  thus  r  en - 

tions,  the  other  with  indictable  offences.  dered  unnecessary." — Times. 

Oke's  Magisterial  Formulist.— 6th  Edition. 

8vo.  38s.  cloth ;  42s.  half  calf ;  43s.  calf. 

BEING  a  complete   COLLECTION   of  FOEMS  AND   PEE- 

CEDENTS  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and  in 
Parochial  matters,  by  Magistrates,  their  Clerks,  Solicitors  and  Constables. 
Sixth  Edition.  By  Thomas  W.  Saunders,  Esq. ,  late  Recorder  of  Bath,  and  now 
one  of  the  Metropolitan  Police  Magistrates,  1881 

Oke's  Fishery  Laws.— 2nd  Edit.,  with  Supplement 
to  1884,  by  Bund. 

Post  8vo.  6s.  cloth. 
A  HANDY  BOOK  of  the  EISHEEY  LAWS :  containing  the  Law 
as  to  Fisheries,  Private  and  Public,  in  the  Inland  Waters  of  England  and  Wales, 
and  the  Freshwater  Fisheries  Preservation  Act,  1878,  with  the  Acts,  Decisions, 
Notes,  and  Forms.  2nd  Edit.  With  Supplement  containing  the  Act  of  1884.  By 
J.  W.  Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law.  1884 

Oke's  Game  Laws.— 3rd  Edition,  by  Bund. 

Post  8vo.  16s.  cloth. 
A  HANDY  BOOK  of  the  GAME  LAWS:  containing  the 
whole  Law  as  to  Game  Licences  and  Certificates,  G-un  Licences,  Poaching 
Prevention,  Trespass,  Rabbits,  Deer,  Dogs,  Birds  and  Poisoned  Grain,  Sea 
Birds,  Wild  Birds  and  Wild  Fowl,  and  the  Rating  of  Game  throughout  the 
United  Kingdom,  with  the  Acts,  Decisions,  Notes  and  Forms.  3rd  Edit.,  with 
Supplement  containing  the  Wild  Birds  Protection  Act,  1880,  and  the  Ground  Game 
Act,  1880.  By  J.  W.  Willis  Bund,  M.A.,  LL.B.,  Barrister-at-Law.  1881 
*^*  The  Supplement  may  be  had  separately,  2s.  Qd.  sewed. 

Oke's  Licensing  Laws.— 2nd  Edition. 

Post  8vo.  10s.  cloth. 
THE  LAWS  as  to  LICENSING-  INNS,  &c. :  containing  the 
Licensing  Acts,  1872  and  1874,  and  the  other  Acts  in  force  as  to  Alehouses, 
Beer-houses,  Wine  and  Refreshment-houses,  Shops,  &c.,  where  Intoxicating 
Liquors  are  sold,  and  Billiard  and  Occasional  Licences,  with  Explanatory  Notes, 
the  authorized  Forms  of  Licences,  Tables  of  Offences,  &c.  Second  Edition. 
By  W.  C.  Glen,  Esq.,  Barrister-at-Law.  1874 


MESSRS.  BUTTERWOETH,  7,  FLEET  STREET,  E.G.  15 

Flood  on  Making  Wills. 

In  1  vol.  post  8vo.  5s.  cloth. 

THE  PITFALLS  OF  TESTAT0E8.  A  few  Hints  about  the 
Making  of  Wills.  By  John  C.  H.  Flood,  of  the  Middle  Temple,  Esq.,  Barrister- 
at-Law.  1884 

Bund's  Law  of  Salmon  Fisheries,  corrected  to  1876. 

Post  8vo.  16s.  cloth. 

THE   LAW  EELATINa   TO   THE   SALMON   FISHEEIES 

OF  ENGLAND  AND  WALES,  as  amended  by  the  Salmon  Fishery  Act,  1873, 
incorporating  the  Bye-laws,  Statutes  and  Cases  to  November,  1876.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Vice- 
Chairman  Severn  Fishery  Board. 

The  Supplement,  embodying  the  Legislation,  Bye-laws  and  Cases  to  November, 
1876,  may  be  had  separately.     Price  Is.  sewed. 


Gurney's  Shorthand.— 18tli  Edition. 

In  1  vol.  post  8vo.  3s.  cloth. 

A  TEXT  BOOK  of  the  GUENEY  SYSTEM  of  SHOETHAND. 

Eighteenth  Edition.     Edited  by  W.  B.  Gueney  &  Sons,  Shorthand  Writers  to 
the  Houses  of  Parliament.  1884 

Davis's  Practice  of  the  County  Courts.— 6th  Edit. 

In  1  thick  vol.,  demy  8vo.,  price  45s. 

THE  PEACTICE  OF  THE  COUNTY  COUETS.— By  James 
Edward  Davis,  of  the  Middle  Temple,  Barrister-at-Law.  The  Sixth  Edition 
(including  the  New  County  Court  Rules,  and  the  New  Consolidated  Bank- 
ruptcy Rules)  edited  by  S.  M.  Rhodes,  of  the  Inner  Temple,  Barrister-at-Law. 

1887 

Davis's  Lahour  Laws  of  1875. 

8vo.  12s.  cloth. 

THE  LABOUE  LAWS  OF  1875,  with  Introduction  and  Notes. 
By  J.  E.  Davis,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  late  Police 
Magistrate  for  Sheffield.  1875 

Saunders'  Law  of  Negligence. 

One  vol.  post  8vo.  9s.  cloth. 
A  TEEATISE  on  the  LAW  APPLICABLE  to  NEGLiaENCE. 

By  Thomas  W.  Saundees,  Esq.,  Barrister-at-Law,  Recorder  of  Bath.  1871 


Ingram's  Law  of  Compensation.— 2nd  Edit.  Iby  Elmes. 

Post  8vo.  12*.  cloth. 
COMPENSATION    TO    LAND    AND    HOUSE    OWNEES : 

being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &c. 
payable  by  Railway  and  other  Public  Companies ;  with  an  Appendix  of  Forms  and 
Statutes.  By  Thomas  Dunbae  Ingram,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
Second  Edition.    By  J.  J.  Elmes,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

1869 
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Brett's  Bankruptcy  Act,  1883. 

In  1  vol.  post  8vo.  14s.  cloth. 

THE  BANKEUPTCY  ACT,  1883;  with  an  Introductory 
Chapter,  Notes,  Index,  &c.  And  SUPPLEMENT  containing  a  Table  showing 
the  parts  of  the  Act  and  Rules  which  are  to  be  read  together  ;  a  Summary  of  the 
points  of  importance  contained  in  the  Rules,  and  the  Table  of  Fees  of  the  28th 
December,  1883.  By  Thomas  Brett,  LL.B.,  Lond.  Univ.,  B.A.,  Exhibitioner 
in  Real  Property  and  Equity,  and  Holder  of  the  First  Certificate  of  Honour, 
Michaelmas,  1869,  and  Joint  Editor  of  "  Clerke  and  Brett's  Conveyancing  Acts." 


Shelf ord's  Companies— 2nd  Edit.  By  Pitcairn  &  Latham. 

8vo.  21s.  cloth. 

SHELFOED'S    LAW    OF    JOINT    STOCK    COMPANIES; 

containing  a  Digest  of  the  Case  Law  on  that  Subject;  the  Companies  Acts,  1862, 
1867,  and  other  Acts  relating  to  Joint  Stock  Companies;  the  Orders  made  under 
those  Acts  to  regulate  Proceedings  in  the  Court  of  Chancery  and  County  Coui-ts, 
and  Notes  of  all  Cases  interpreting  the  above  Acts  and  Orders.  Second  Edition, 
much  enlarged,  and  bringing  the  Statutes  and  Cases  down  to  the  date  of  publi- 
cation. By  David  Pitcairn,  M.A.,  Fellow  of  Magdalen  College,  Oxford,  and 
of  Lincoln's  Inn,  Barrister-at-Law ;  and  Feancis  Law  Latham,  B.A.,  Oxon, 
of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on  the  Law  of 
Window  Lights."  1870 

Shelford's  Law  of  Railways.— 4th  Edition  by  Glen. 

In  2  thick  vols,  royal  8vo.  635.  cloth  ;  75s.  caK. 
SHELFOED'S  LAW  OF  EAILWAYS ;  containing  the  whole  of 

the  Statute  Law  for  the  Regulation  of  Railways  in  England,  Scotland  and 
Ireland :  with  copious  Notes  of  Decided  Cases  upon  the  Statutes,  Introduction 
to  the  Law  of  Railways,  and  Appendix  of  Official  Docimients.  Fourth  Edition. 
By  William  Cunningham  Glen,  Bariister-at-Law,  Author  of  the  "Law  of 
Highways,"  *'Law  of  Public  Health  and  Local  Grovemment,"  &c.  1869 


Grant's  Bankers  and  Banking  Companies.— 4tli  Ed. 

In  1  vol.  8vo.  29s.  cloth. 

GEANT'S  TEEATISE  ON  THE  LAW  EELATING  TO 
BANKERS  AND  BANKING  COMPANIES.  With  an  Appendix  containing 
the  most  important  Statutes  in  force  relating  thereto.  Fourth  Edition.  With 
Supplement  containing  the  Bills  of  Exchange  and  Bills  of  Sales  Acts,  1882. 
By  C.  C.  M.  Plumptee,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

%*  The  Supplement  may  be  had  separately,  price  3s. 


Redman's  Law  of  Arbitrations  and  Awards. 
2nd   Edition. 

In  8vo.  18s.  cloth. 

A  CONCISE  TEEATISE  on  the  LAW  of  AEBITEATIONS 

and  AWARDS,  with  an  Aj^pendix  of  Precedents  and  Statutes.  By  Joseph 
Haworth  Redman,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  Second 
Edition.  1884 
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Mozley's  Married  Women's  Property  Acts. 

In  demy  8vo.,  2s.  6d.  sewed. 
THE   MAEEIED   WOMEN'S    PEOPEETY   ACTS,   with   an 

Introduction  and  Notes  on  the  Act  of  1882.  By  Hbebeet  New]m:an  Mozley, 
M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  1883 

Crump's  Marine  Insurance  and  General  Average. 

Eoyal  8vo.  21s.  cloth,  26s.  caK. 

THE  PEINCIPLES  of  the  LAW  EELATING  TO  MAEINE 

INSUEANCE  and  GENEEAL  AVEEAG-E  in  England  and  America,  with 
occasional  references  to  French  and  German  Law.  By  Feedeeic  Octavius  Ceump, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1875 


Powell's  Law  of  Inland  Carriers.— 2nd  Edition. 

8vo.  14s.  cloth. 

THE  LAW  OF  INLAND  CAEEIEES,  especiaUy  as  regulated 
by  the  Eailway  and  Canal  Traffic  Act,  1854.  By  Edmund  Powell,  Esq.,  of 
Lincoln  College,  Oxon,  M.A.,  and  of  the  Western  Circuit,  Barrister-at-Law, 
Author  of  "Principles  and  Practice  of  the  Law  of  Evidence."  Second  Edition, 
almost  re-written.  1861 

Higgins's  Digest  of  Patent  Cases. 

8vo.  10s.  cloth,  net. 

A  DIGEST  OF  THE  EEPOETED  OASES  relating  to  tlie  Law 
and  Practice  of  LETTEES  PATENT  EOE  INVENTIONS,  decided  from  the 
passing-  of  the  Statute  of  Monopolies  to  the  present  time.  By  Clement  Higgins, 
M.A.,  E.C.S.,  of  the  Inner  Temple,  Barrister-at-Law.  1875 


Michael  and  Will's  Gas  and  Water.— 3rd  Edition. 

Demy  8vo.  price  30s. 

THE  LAW  EELATINa  TO  GAS  AND  WATEE :  comprising 
the  Eights  and  Duties  as  well  of  Local  Authorities  as  of  Private  Companies 
in  regard  thereto,  and  including  all  Legislation  to  the  close  of  the  last  Session 
of  Parliament.  By  W.  H.  Michael,  Q.C,  and  J.  Shieess  Will,  Q.C.  Third 
Edition.     By  M.  J.  Michael,  of  the  Middle  Temple,  Barrister-at-Law.        1884 

Pawcett's  Law  of  Landlord  and  Tenant. 

8vo.  14s.  cloth. 

A  COMPENDIUM  of  the  LAW  of  LANDLOED  and  TENANT. 
By  William  Mitchell  Fawcett,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

^^ 1871 

Dixon's  Law  of  Partnership. 

One  vol.  8vo.  22s.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  PAETNEESHIP. 

By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Editor  of  "Lush's 
Common  Law  Practice. "  1866 
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Hunt  on  Frauds  and  Bills  of  Sale. 

Post  8vo.  9s.  cloth. 
THE    LAW   relating   to   FEAUDULENT    CONVEYANCES, 

under  the  Statutes  of  Elizabeth  and  the  Bankrupt  Acts :  with  Bemarks  on  the 
Law  relating  to  Bills  of  Sale.  By  Aethue  Joseph  Hunt,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Author  of  "The  Law  relating  to  Boundaries,  Fences  and 
Foreshores."  1872 

Hunt's  Boundaries  and  Fences.— 3rd  Edition. 

In  1  vol.,  post  8vo.,  14s.  cloth. 

THE  LAW  of  BOUND AEIES  and  FENCES  in  relation  to  the 
Sea-shore  and  Sea-hed;  Public  and  Private  Bivers  and  Lakes;  Mines  and 
Private  Properties  generally ;  Bailways,  Highways  and  other  Ways  and  Beads, 
Canals  and  Waterworks  ;  Parishes  and  Counties  ;  Inclosures,  &c. ,  together  with 
the  Bules  of  Evidence  and  the  Bemedies  applicable  thereto,  and  including  the 
Law  of  Party- Walls  and  Party- Structures,  both  generally  and  within  the  Metro- 
polis. By  Aethue  Joseph  Hunt,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 
3rd  Edit.   By  Aechibald  Beown,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


Chute's  Equity  in  Relation  to  Common  Law. 

Post  8vo.  9s.  cloth. 
EQUITY  UNDEE  THE  JUDICATUEE  ACT,  or  THE 
KELATION  OF  EQUITY  TO  COMMON  LAW:  with  an  Appendix  con- 
taining the  High  Court  of  Judicature  Act,  1873,  and  the  Schedule  of  Bules. 
By  Chalonee  William  Chute,  Barrister-at-Law ;  Fellow  of  Magdalen  College, 
Oxford.  1874 


Roberts's  Principles  of  Equity.— 3rcl  Edition. 

8vo.  18s.  cloth. 

THE    PEINCIPLES    OE    EQUITY    as    administered  in    the 

Supreme  Court  of  Judicature  and  other  Courts  of  Equitable  Jurisdiction.  By 
Thomas  Aechibald  Bobeets,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Third  Edition.  1877 

Wigram  on  Extrinsic  Evidence  as  to  Wills.— 4tli  Ed. 

8vo.  lis.  cloth. 

AN  EXAMINATION  OE  THE  EULES  OF  LAW  respecting 
the  Admission  of  EXTBINSIC  EVIDENCE  in  Aid  of  the  INTEBBBETATION 
OE  WILLS.  By  the  Bight  Hon.  Sir  James  Wigeam,  Knt.  The  Fourth 
Edition,  prepared  for  the  press  with  the  sanction  of  the  learned  Author,  by 
Knox  Wigeam,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1858 


Waggett  on  Patents. 

In  1  vol.,  Svo.,  7s.  cloth 

THE  LAW  AND  PEACTICE  EELATING  TO  THE  PEO- 
LONGATION  OF  THE  TEBM  OF  LETTEBS  BATENT  FOB  INVEN- 
TIONS, with  full  Table  of  Cases  and  Synopsis  of  Colonial  and  Foreign  Laws, 
&c.     By  J.  F.  Waggett,  M.A.,  Oxon.,  of  Lincohi's  Inn,  Barrister-at-Law. 

1887 
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Rouse's  Conveyancer— 3rd  Edit,  with  Supplement. 

Two  vols.  8vo.,  305.  cloth,  38s.  calf. 
THE    PEACTIOAL    CONVEYANCER,    giving,    in    a    mode 

combining  facility  of  reference  with  general  utility,  upwards  of  Four  Hundred 
Precedents  of  Conveyances,  Mortgages  and  Leases,  Settlements,  and  Miscel- 
laneous Forms,  with  (not  in  previous  editions)  the  Law  and  numerous  Outline 
Forms  and  Clauses  of  Wills  and  Abstracts  of  Statutes  affecting  Eeal  Property, 
Conveyancing  Memoranda,  &c.  By  Eolla  Eouse,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  "The  Practical  Man,"  &c.  Third  Edition,  greatly 
enlarged.  With  a  Supplement,  giving  Abstracts  of  the  Statutory  Provisions 
affecting  the  Practice  in  Conveyancing  ;  and  the  requisite  Alterations  in  Forms, 
with  some  New  Forms  ;  and  including  a  full  Abstract  in  numbered  Clauses  of 
the  Stamp  Act,  1870.  1871 

The  Supplement  separately,  price  Is.  6d.  sewed. 

Lewis's  Introduction  to  Conveyancing. 

8vo.  185.  cloth. 

PEINCIPLES  OF  CONVEYANCING  explained  and  iUustrated 
by  Concise  Precedents ;  with  an  Appendix  on  the  effect  of  the  Transfer  of  Land 
Act  in  modifying  and  shortening  Conveyances.  By  Hubert  Lewis,  B.A.,  late 
Scholar  of  Emmanuel  College,  Cambridge,  of  the  Middle  Temple,  Barrister-at- 
Law.  1863 

Barry's  Practice  of  Conveyancing. 

8vo.  18s.  cloth. 

A  TEEATISE  ON  THE  PEACTICE  OF  CONVEYANCINa. 

By  W.  Whittaker  Barry,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Holder 
of  the  Studentship  of  the  Inns  of  Court,  and  Author  of  '*A  Treatise  on  the 
Statutory  Jurisdiction  of  the  Court  of  Chancery."  1865 

Kelly's  Conveyancing  Draftsman.— 2nd  Edition. 

Post  8vo.,  125.  6d.  cloth. 

THE  DEAETSMAN :  containing  a  Collection  of  Concise  Prece- 
dents and  Eorms  in  Conveyancing ;  with  Introductory  Observations  and 
Practical  Notes.     2nd  Edition.     By  James  Heney  Kelly.  1881 

*'A  collection  of  concise  forms  and       reading." — Justice  of  the  Peace. 
precedents  in  conveyancing  which  has  "This  edition  is  a  considerable  enlarge- 

the  advantage  of  being  in  a  portable  ment  of ,  and,  we  may  add,  a  substantial 
form  and  yet  containing  most  of  the  improvement  on  the  first  edition.  The 
forms  which  are  likely  to  be  required  in  forms  of  '  notices'  are  well  drawn,  and 
ordinary  practice.  Prefixed  to  the  forms  there  are  several  of  the  'miscellaneous' 
are  short  introductory  practical  observa-  forms  which  are  aptly  selected." — Zaw 
tions,  which  are  sure  to  repay  a  careful       Journal. 


Coombs'  Manual  of  Solicitors'  Bookkeeping. 

8vo.  10s  6d.  cloth. 

A  MANUAL  of  SOLICITOES'  BOOKKEEPING:   comprising 

Practical  Exemplifications  of  a  Concise  and  Simple  Plan  of  Double  Entry,  with 
Forms  of  Account  and  other  Books  relating  to  Bills,  Cash,  &c.,  showing  their 
Operation,  giving  Instructions  for  Keeping,  Posting  and  Balancing  them,  and 
Directions  for  Drawing  Costs,  adapted  to  a  large  or  small,  sole  or  partnership 
business.     By  W.  B.  Coombs,  Law  Accountant  and  Costs  Draftsman.  1868 

*^*  The  various  Account  Books  described  in  the  above  System,  the  forms  of  which 

are  copijright,  may  be  had  from  the  Publishers  at  the  prices  stated  in  the  work, 

page  274. 
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Probyn's  Statutory  Form  of  a  Bill  of  Sale. 

Post  8vo.,  3s.  cloth. 

STATUTOEY  FOEM  OF  A  BILL  OF  SALE,   with  FOEMS 

OP,  AND  RULES  POP,  DRAWING-  SAME,  also  a  Digest  of  all  the  Reported 
Cases.     By  L.  Peobyn,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.         1888 

Glyn,  Jackson  and  Probyn's  Mayor's  Court  Practice. 

In  1  vol.,  8vo.,  155.  cloth. 

THE  JUEISDICTION  AND  PEACTIOE  OF  THE  MAYOE'S 

COURT,  together  with  Appendices  of  Porms,  and  of  the  Statutes  specially  re- 
lating to  the  Court.  By  L.  E.  Glyn  and  L.  Probyn,  of  the  Middle  Temple, 
Esquires,  Barristers- at -Law,  and  Prank  S.  Jackson,  Esq.,  Barrister-at-Law 
(Deputy  Registrar  of  the  Court).  1888 

Edwards  and  Hamilton's  Law  of  Husband  and  Wife. 

In  1  vol.,  post  8vo.,  16s.  cloth. 
THE    LAW    OF    HUSBAND    AND    WIFE:    with  separate 

Chapters  upon  Marriage  Settlements,  and  the  Married  Women's  Property  Act, 
1882.  By  John  William  Edwaeds  and  William  Predeeick  Hamilton,  LL.D., 
Esquires,  of  the  Middle  Temple,  Barristers -at-Law.  1883 

Phillimore's  Commentaries  on  International  Law. 

Thied  Edition,  Vol.  I.,  8vo.  24s.  cloth;  Vol.  II.,  26s.  cloth ; 
Vol.  III.,  36s.  cloth;  Vol.  IV.,  36s.  cloth. 

commentaeies    on    inteenational    law. 

By  the  Right  Hon.  Sir  Robeet  Phillimoeb,  Knt.,  Member  of  H.M.'s  Most  Hon. 
Privy  Council,  and  Judge  of  the  High  Court  of  Admiralty  of  England.  Com- 
plete in  4  Vols.  8vo.  1879—1889 

Hertslet's  Commercial  Treaties. 

17  vols.  8vo.  24^.  8s.  boards. 

HEETSLET'S  TEEATIES  of  Commerce,  Navigation,  Slave 
Trade,  Post  Office  Communications,  Copyright,  &c.,  at  present  subsisting 
between  Great  Britain  and  Poreign  Powers.  Compiled  from  Authentic  Docu- 
ments by  Sir  Edwaed  Heetslet,  C.B.,  Librarian  and  Keeper  of  the  Papers 
of  the  Poreign  Office. 
*^*   Vol.  1,  price  12s.;   Vol.  2,  price  12s.;   Vol.  3,  price  18s.;   Vol.  4,  price  18s.; 

Vol.  5,  price  20s. ;   Vol.  6,  price  25s. ;   Vol.  7,  price  30s. ;   Vol.  8,  price  30s. ; 

Vol.  9,  price  30s.;   Vol.  10,  price  30s.;    Vol.  11,  price  30s.;   Vol.12,  price  40s.; 

Vol.  13,  price  42s. ;    Vol.  14,  price  42s. ;   Vol.  15,  price  i2s. ;    Vol.  16,  pt'ice  25s. ; 

Vol.   17,  price  42s.   cloth,  may  be  had  separately  to  complete  sets.      Vol.   16 

contains  an  Index  of  Subjects  to  the  first  Fifteen  Volumes. 

Hertslet's  Treaties  on  Trade  and  Tariffs. 

In  royal  8vo. 

TEEATIES  and  TAEIFES  regulating  tlie  Trade  between  Great 

Britain  and  Poreign  Nations,  and  Extracts  of  the  Treaties  between  Foreign 
Powers,  containing  "Most  Favoured  Nation"  Clauses  applicable  to  G-reat 
Britain  in  force  on  the  1st  January,  1875.  By  Sir  Ebwaed  Heetslet,  C.B., 
Librarian  and  Keeper  of  the  Papers  of  the  Poreign  Office.  Part  I. — Austria, 
Is.  M.  cloth.  Part  11.— Ttirlcey,  15s.  cloth.  Part  111.— Italy,  15s.  cloth. 
Part  IV. — China,  10s.  cloth.  Part  V. — Spain,  11.  Is,  cloth.  Part  VI. — Japan, 
15s.  cloth. 
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Lawson  on  Patents,  &c.— 2n(i  Edition, 

In  one  vol.  demy  8vo.,  26s.  cloth. 

THE   LAW    AND    PEAOTICE   UNDER    THE    PATENTS 

DESiaNS  AND  TEADE  MAEKS  ACTS,  1883  to  1888,  with  the  Practice  in 
Actions  for  Infringement  of  Patent,  and  an  Appendix  of  Orders  and  Forms. 
By  William  Noeton  Lawson,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law* 
Kecorder  of  Eichmond.  1889 


Underhiirs  ^'Freedom  of  Land."— 2nd  Edition. 

Demy  8vo.,  price  Is. 

'^FEEEDOM   OF   LAND,"   and  WHAT   IT   IMPLIES.     By 

Aethue  Undeehill,  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law,  Author  of 
"A  Treatise  on  the  Law  of  Private  Trusts,"  "A  Manual  of  Chancery 
Procedure,"  &c.  &c.     Second  edition.  1882 


Baylis's  Law  of  Domestic  Servants.— By  Monckton. 

FouETH  Edition.     Foolscap  8vo.  2s.  cloth. 
THE  EIGHTS,  DUTIES  and  EELATIONS  OF  DOMESTIC 

SEEVANTS  and  their  MASTEES  and  MISTEESSES.  With  a  Short  Account 
of  the  Servants'  Institutions,  &c.  and  their  Advantages.  By  T.  Heney  Baylis, 
M.A.,  of  Brasenose  College,  Oxford,  Barrister-at-Law  of  the  Inner  Temple. 
Fourth  Edition,  with  considerable  Additions,  by  Edwaed  P,  Monckton,  Esq. , 
B.  A.,  of  Trinity  College,  Cambridge,  Barrister-at-Law  of  the  Inner  Temple.    1873 


Clifford  &  Stephens's  Practice  of  Eeferees  Court,  1873. 

Two  vols,  royal  8vo.  SI.  lOs.  cloth. 

THE  PEACTICE  of  the  COUET  of  EEFEEEES  on  PEIVATE 
BILLS  in  PAELIAMENT,  with  Eeports  of  Cases  as  to  the  locus  standi  of 
Petitioners  during  the  Sessions  1867-68-69-70-71  and  72.  By  Feedeeick 
Cliffoed  and  Pembeoke  S.  Stephens,  Barristers-at-Law. 


In  continuation  of  the  above, 
Eoyal  8vo.  Vol.   I.  Part  I.  price   31^.   6d.  ;    Part  II.  155.  sewed:    Vol.  II. 
Part  I.  12s.  6^.;    Part  IL  12s.  6d.  ;    Part   IIL    12s.    6d.  ;    Part   IV.   15s.: 
Vol.  IIL  Part  I.  15s. ;  Part  II.  15s.  ;  Part  IIL  15s.  ;  Part  IV.  15s. 

OASES  DECIDED  DUEINGTHE  SESSIONS  1873,  1874,  1875, 
1876,  1877,  1878,  1879,  1880,  1881,  1882,  1883  and  1884  by  the  COUET  of 
EEFEEEES  on  PEIVATE  BILLS  in  PAELIAMENT.  By  Feedeeick 
Cliffoed  and  A.  G-.  Eickaeds,  Esquires,  Barristers-at-Law. 


In  continuation  of  above. 
Vol.  I.  Part  I.  price  12s.  6d.  sewed  ;  Part  IL,  9s.  ;  Part  IIL,  15s. 

CASES  DECIDED  DUEING-  THE  SESSIONS  1885, 1886,  1887, 
and  1888,  by  the  COUET  of  EEFEEEES  on  PEIVATE  BILLS  in  PAELIA- 
MENT.   By  A.  Gr.  Eickaeds  and  M.  J.  Michael,  Esquires,  Barristers-at-Law. 
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Christie  Crabb's  Conveyancing.— 6th  Edition. 

In  the  Press,  in  two  vols,  royal  8vo. 

CEABB'S    COMPLETE    SEEIES    OF    PEECEDENTS    IN 

CONVEYANCINa  and  of  COMMON  and  COMMEECIAL  FORMS  in  Alpha- 
betical Order,  adapted  to  the  Present  State  of , the  Law  and  the  Practice  of  Con- 
veyancing-; with  copious  Prefaces,  Observations  and  Notes  on  the  several  Deeds. 
By  J.  T.  Christie,  Esq.,  Barrister-at-Law.  The  Sixth  Edition,  with  numerous 
Corrections  and  Additions,  by  William  Woodhouse  Eishee,  Esq.,  of  Lincoln's 
Inn,  Barrister-at-Law.  [Jw  the  Press 

Mr.  Justice  Lush's  Common  Law  Practice. 
3rcl  Edition  by  Dixon. 

Two  vols.  8vo.  46s.  cloth. 

LUSH'S  PEACTICE  OE  THE   SUPEEIOE  COUETS 

OF  COMMON  LAW  AT  WESTMINSTEE,  in  Actions  and  Proceedings  over 
which  they  have  a  Common  Jurisdiction :  with  Introductory  Treatises  respecting- 
Parties  to  Actions ;  Attomies  and  Town  Agents,  their  Qualifications,  Rights, 
Duties,  Privileges  and  Disabilities;  the  Mode  of  Suing,  whether  in  Person  or  by 
Attorney  in  Forma  Pauperis,  &c.  &c.  &c. ;  and  an  Appendix,  containing  the 
Authorized  Tables  of  Costs  and  Fees,Forms  of  Proceedings  and  Writs  of  Execution. 
Third  Edition.  By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1865 


Coote's  Admiralty  Practice.— 2nd  Edition. 

Svo.  16s.  cloth. 

THE  PEACTICE  of  the  HIGH  COUET  OF  ADMIEALTY 

OF  ENG-LAND  :  also  the  Practice  of  the  Judicial  Committee  of  Her  Majesty's 
Most  Honorable  Privy  Council  in  Admiralty  Appeals,  with  Forms  and  Bills  of 
Costs.  By  Henry  Charles  Coote,  F.S.A.,  one  of  the  Examiners  of  the  High 
Court  of  Admiralty,  Author  of  *'The  Practice  of  the  Court  of  Probate,"  &c. 
Second  Edition,  almost  entirely  re-written,  with  a  Supplement  giving  the  County 
Courts  Jurisdiction  and  Practice  %n  Admiralty ,  the  Act  of  1868,  Rules,  Orders,  &c. 

1869 
This  work  contains  every  Common  Form  in  use  by  the  Practitioner  in  Admiralty, 

as  well  as  every  description  of  Bill  of  Costs  in  that  Court,  a  feature  possessed  by 

no  other  work  on  the  Practice  in  Admiralty. 


.* 


Davis's  Criminal  Law  Consolidation  Acts. 

12mo.  10*.  cloth. 

THE    NEW   CEIMINAL    LAW    CONSOLIDATION    ACTS, 

1861 ;  with  an  Introduction  and  practical  Notes,  illustrated  by  a  copious 
reference  to  Cases  decided  by  the  Court  of  Criminal  Appeal.  Together  with 
alphabetical  Tables  of  Offences,  as  well  those  punishable  upon  Summary 
Conviction  as  upon  Indictment,  and  including  the  Offences  rmder  the  New 
Bankruptcy  Act,  so  arranged  as  to  present  at  one  view  the  particular  Offence, 
the  Old  or  New  Statute  upon  which  it  is  founded,  and  the  Limits  of  Punishment ; 
and  a  full  Index.     By  James  Edward  Davis,  Esq.,  Barrister-at-Law.  1861 

De  Colyar's  Law  of  Gruarantees.— 2nd  Edition. 

In  1  vol.  8vo.  16s.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  GUAEANTEES  AND 
OF  PRINCIPAL  AND  SURETY.  By  Henry  A.  de  Colyar,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.     2nd  Edition.  1885 
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Bedford's  Final  Guide  to  Probate  and  Divorce. 
2nd  Edition. 

One  vol,  post  8vo.  6s.  cloth. 

THE    FINAL    EXAMINATION    GUIDE    TO    THE    LAW 

OF  PROBATE  AND  DIVORCE  :  containing  a  Dig-est  of  Final  Examination 
Questions,  with  the  Answers.  Second  Edition.  By  E.  H.  Bedford,  Solicitor 
Temple,  Author  of  the  "Final  Examination  Gi-uide  to  the  Practice  of  the  Supreme 
Court  of  Judicature,"  &c.  &c.  1382 

Bedford's  Pinal  Guide  to  Judicature  Acts,  1873-5. 

One  vol.  8vo.  7*.  6d.  cloth. 

THE  FINAL  EXAMINATION  GUIDE  TO  THE  PEACTICE 

OF  THE  SUPREME  COURT  OF  JUDICATURE :  containing  a  Dig-est  of 
the  Final  Examination  Questions,  with  many  new  ones,  with  Answers  under  the 
Supreme  Court  of  Judicature  Acts.  By  Edward  Henslowb  Bedford,  Solicitor, 
Editor  of  the  "Preliminary,"  "Intermediate,"  and  "Final,"  &c.  &c.  1875 


By  the  same  Author,  on  a  Sheet,  Is. 
A  TABLE  OF  THE  LEADING  STATUTES  for  the  INTEE- 
MEDIATE  and  FINAL  EXAMINATIONS  in  Law,  Equity  and  Conveyancing. 


Collier's  Law  of  Contributories. 

Post  Bvo.  9*.  cloth. 

A  TEEATISE   ON   THE  LAW  OF  CONTEIBUTOEIES  in 

the  Winding-up  of  Joint  Stock  Companies.     By  Robert  Collier,  of  the  Inner 
Temple,  Esq.,  Barrister- at -Law.  1875 


Pye  on  Claims  to  Debtors'  Estates. 

Post  8vo.  3s.  6d.  cloth. 

NOTES  ON  THE  CONFLICTING  CLAIMS  TO  THE  PEO- 

PERTY  OF  A  DEBTOR.  By  Henry  John  Pye,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.  1880 

Nasmith's  Institutes  of  English  Law. 

4  vols,  post  8vo.  305.  cloth. 
THE  INSTITUTES  OF  ENGLISH  LAW.— Part  1,  Englisli 

Public  Law.  Part  2,  English  Private  Law  (in  2  vols.).  Part  3,  Evidence  and 
the  Measure  of  Damages.  By  David  Nasmith,  LL.B.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  the  Chronometrical  Chart  of  the  History  of 
England,  &g.  1873—1879 

*^*  The  above  may  he  had  separately  to  complete  sets  at  the  following  prices  : — 
Fart  1,  10*.  cloth.     Fart  2,  20s.  cloth.     Fart  3,  10s.  cloth. 


Cutler  and  Griflln's  Indian  Criminal  Law. 

8vo.  6s.  cloth. 

AN  ANALYSIS  of  tlie  INDIAN  PENAL   CODE  (including 

the  Indian  Penal  Code  Amendment  Act,  1870),  with  Notes.  By  John  Cutler, 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Edmund  Eullee  Geiffin,  B.A., 
of  Lincoln's  Inn,  Barrister-at-Law.  1871 
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Anderson's  Law  of  Execution. 

This  day  is  published,  demy  8vo.  32s.  cloth. 
A  TEEATISE  on  the  LAW   OF  EXECUTION  in  tlie  High. 

Court  and  Inferior  Courts  ;  including  the  Powers,  Duties,  and  Liabilities  of  the 
Sheriff,  the  High  Bailiff,  the  Bishop,  and  other  Executive  Officers.  By  T.  Ejbee 
Andeeson,  LL.B.,  Barrister-at-Law. 


Daly's  Club  Law.— Second  Edition. 

Just  published,  foolscap  8vo.  Ss.  6d.  cloth. 

CLUB    LAW    AND    THE     LAW    OF     UNEEGISTEEED 

FRIENDLY  SOCIETIES:  a  Handbook  of  the  Rights  and  LiabiHties  of 
Officers  and  Members  of  Clubs,  and  other  Unregistered  Societies,  inter  se,  and 
as  regards  Strangers ;  Procedure  in  Actions  by  or  against ;  Gambling ;  Drinking ; 
Leading  Cases,  &c.  By  Dominick  Daly,  of  the  Inner  Temple  and  Midland 
Circuit,  Barrister-at-Law.     Second  Edition. 

The  Law  Examination  Journal. 

Edited  by  Heebeet  Newman  Mozley,  M.A., 
Fellow  of  King's  College,  Cambridge;  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

Vol.  I.  Michaelmas,  1869,  to  Hilary,  1873.     16s.  cloth. 

II.  Easter,  1873,  to  Trinity,  1876.     15s.  cloth. 

III.  Michaelmas,  1876,  to  Michaelmas,  1880.     18s.  6d.  cloth. 

IV.  Hilary,  1881,  to  Hilary,  1885      18s.  6d.  cloth. 


Nasmith's  History  of  Roman  Law. 

Just  published,  in  1  vol.  demy  8vo.  255.  cloth. 

OUTLINE  OE  EOMAN  HISTOEY,  from  Eomulus  to  Justinian 
(including  translation  of  the  Twelve  Tables — the  Institutes  of  Gains  and  the 
Institutes  of  Justinian),  with  special  reference  to  the  Growth,  Development, 
and  Decay  of  Roman  Jurisprudence.  With  Map  and  Chart.  By  Davib 
Nasmith,  Q.C,  LL.B.  '       1890 

Gaius's  Roman  Law,  by  Tomkins  and  Lemon. 

Complete  in  1  vol.  8vo.  27^.  cloth  extra. 

THE  COMMENTAEIES  of  GAIUS  on  the  EOMAN  LAW : 
with  an  English  Translation  and  Annotations.  By  Feedeeick  J.  Tomkins,  Esq., 
M.A.,  D.C.L.,  and  William  Geoege  Lemon,  Esq.,  LL.B.,  Barristers -at -Law, 
of  Lincohi's  Inn.  1869 

Tomkins'  Institutes  of  Roman  Law. 

Part  I.  royal  8vo.  (to  be  completed  in  Three  Parts)  12.s.  cloth. 
THE  INSTITUTES  OF  THE  EOMAN  LAW.     Paut  I.  The 

Sources  of  the  Roman  Law  and  its  external  History  to  the  decline  of  the 
Eastern  and  Western  Empires.  By  Feedeeick  J.  Tomkins,  M.A.,  D.C.L., 
Barrister-at-Law,  of  Lincoln's  Inn.  1867 
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Butterworth  on  Railway  Rates  and  Traflac— 
2M  Edition. 

In  1  vol.,  medium  8vo.,  price  I8s.  6d.  cloth. 

A  TREATISE  ON  THE  LAW  RELATING  TO  RATES  AND 
TRAFFIC  ON  RAILWAYS  AND  CANALS,  and  the  Practice  of  the  Rail- 
way and  Canal  Commission.  By  A.  Kaye  Butteewoeth,  LL.B.,  of  the  G-reat 
"Western  Railway,  Solicitor,  assisted  by  C.  E.  Ellis,  B.A.,  of  the  Inner  Temple, 
Barrister-at-Law.  1889 

Butterworth's  Railway  Commissioners'  Practice. 

Medium  8vo.,  price  5s.  limp  cloth. 

THE  PRACTICE  OF  THE  RAILWAY  AND  CANAL  COM- 
MISSION :  being  the  Railway  and  Canal  Traffic  Acts,  1854—1888,  and  the 
Rules  of  Procedure,  with  Notes  and  Index,  and  a  Compendium  of  the  Practice. 
By  A.  Kaye  Butteewokth,  LL.B.  1889 

Dowell's  Income  Tax  Laws.— 3rd  Edition. 

8vo.  Us.  6d.  cloth. 

THE  INCOME  TAX  LAWS  at  present  in  force  in  tte  United 

Kingdom,  with  Practical  Notes,  Appendices  and  a  copious  Index.     By  Stephen 

DowBLL,  M.A.,  of  Lincoln's  Inn,  Assistant  Solicitor  of  Inland  Revenue.     3rd 

Edition.  1890 

Bund's  Agricultural  Holdings  Acts.— 2nd  Edit. 

Post  8vo.,  12s.  cloth. 

THE   LAW  OE   COMPENSATION   FOE  UNEXHAUSTED 

AGRICULTURAL  IMPROVEMENTS,  as  amended  by  the  Agricultural 
Holdings  (England  and  Scotland)  Acts,  1883  ;  with  the  Statutes  and  Forms. 
By  J.  W.  "Willis  Bund,  M.A.,  LL.B.,  of  Lincobi's  Inn,  Barrister-at-Law, 
Author  of  "The  Law  relating  to  Salmon  Fisheries  in  England  and  Wales,"  &c. 
2nd  Edition.  1883 

Williams's  Common  Law  Pleading  and  Practice. 

8vo.  12*.  cloth. 
An  INTEODUCTION  to  PEACTICE  and  PLEADING  in  the 
SUPERIOR  COURTS  of  LAW,  embracing  an  outline  of  the  whole  proceedings 
in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Chambers ;  together  with  the 
Rules  of  Pleading  and  Practice,  and  Forms  of  all  the  principal  Proceedings.  By 
Watkin  Williams,  Esq.,  M.P.,  of  the  Inner  Temple,  Barrister-at-Law.      1857 


Lawrence  on  Partition. 

8vo.  8s.  cloth. 

THE  COMPULSORY  SALE  OF  EEAL  ESTATE  under  the 
POWERS  of  the  PARTITION  ACT,  1868.  As  Amended  by  the  Partition 
Act,  1876.  By  Philip  Henry  Lawrence,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law.  1877 
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Trower's  Church  Building  Laws. 

Post  8vo.  9s.  cloth. 

THE  LAW  OF   THE   BUILDING  OF    CHUECHES,   PAE- 

SONAGES,  and  SCHOOLS,  and  of  the  Division  of  Parishes  and  Places.  By 
Charles  Francis  Tegweb,  M.A.,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
late  Fellow  of  Exeter  College,  Oxford,  and  late  Secretary  of  Presentations  to 
Lord  Chancellor  Westbury.  1874 


BuUey  and  Bund's  Bankruptcy  Manual. 

12mo.  165.  cloth. 

A  MANUAL  of  the  LAW  and  PEACTICE  of  BANKEUPTCY 

as  Amended  and  Consolidated  by  the  Statutes  of  1869:  with  an  APPENDIX 
containing  the  Statutes,  Orders  and  Forms.  By  John  F.  Bulley,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  J.  W.  Willis  Bund,  M.A.,  LL.B., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  Supplement,  including  the 
Orders  to  30th  April,  1870.  1870 

The  Supplement  ma^  he  had  separately^  Is.  sewed. 


Brabrook's  Co-operative  and  Provident  Societies. 

12mo.  6s.  cloth. 

THE  LAW  relating  to  INDUSTEIAL  and  PEOVIDENT 
SOCIETIES,  including  the  Winding-up  Clauses,  with  a  Practical  Introduction, 
Kotes,  and  Model  Pules,  to  which  are  added  the  Law  of  France  on  the  same 
subject,  and  Remarks  on  Trades  Unions.  By  Edward  W.  Brabrook,  F.S.A., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Assistant  Registrar  of  Friendly 
Societies  in  England.  1869 


Gaches'  Town  Councillors  and  Burgesses  Manual. 

Post  8vo.  7s.  cloth. 

THE  TOWN  COUNCILLOES  and  BUEGESSES  MANUAL, 

a  Popular  Digest  of  Municipal  and  Sanitary  Law,  with  information  as  to 
Charters  of  Incorporation,  and  a  Collection  of  useful  Forms  especially  adapted 
for  newly  Incorporated  Boroughs.  By  Louis  GtACHES,  LL.M.,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  1875 


Holland  on  the  Form  of  the  Law. 

8vo.  7s.  6c?.  cloth. 

ESSAYS  upon  tlie  EOEM  of  the  LAW.  By  Thomas  Eeskine 
Holland,  M.A.,  Fellow  of  Exeter  College,  and  Chichele  Professor  of  Inter- 
national Law  in  the  University  of  Oxford,  and  of  Lincoln's  Inn,  Barrister-at- 
Law.  1870 


Heales's  History  and  Law  of  Pews. 

2  vols.  8vo.  16s.  cloth. 

THE  HISTOEY  and  LAW  OF  CHUECH  SEATS  or  PEWS. 

By  Alfred  Heales,  F.S.A.,  Proctor  in  Doctors'  Commons.  1872 
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Stephen's  Law  of  Support  and  Subsidence. 

Just  published,  in  one  Vol.,  post  8vo.,  55,  cloth. 

THE  LAW  OF  SUPPOET  AND  SUBSIDENCE.     By  Harry 
LusHiNGTON  Stephen,  LL.B,,  of  the  Inner  Temple,  Barrister-at-Law.  1890 


Macaskie's  Law  of  Bills  of  Sale. 

One  Vol.,  post  Svo.,  8s.  cloth. 

THE  LAW  EELATINa  TO  BILLS  OF  SALE,  with  Notes 
upon  Fraudulent  Assignments  and  Preferences,  and  the  Doctrine  of  Eeputed 
Ownership  in  Bankruptcy ;  and  an  Appendix  of  Statutes,  Precedents,  and 
Forms.     By  Stuaet  Macaskie,  of  G-ray's  Inn,  Barrister-at-Law.  1882 

"Mr.  Macaskie  appears  to  us  to  be  tremely  ambiguous,  is  to  read  it  along 

facile  pr in ceps.    His  endeavour  has  been  with  and  by  the  side  of  the  Act  of  1878. 

to  produce  an  exhaustive  text-book  upon  This  is  the  plan  adopted  by  Mr.  Macaskie. 

the  whole  law  relating  to  Bills  of  Sale."  Mr.  Macaskie  seems  to  have  devoted  great 

— Solicitors''  Journal.  attention  to  his  work,  and  his  criticisms 

"  The  only  possible  way  to  understand  and  explanations  appear  correct." — Law 

the  new  Act  of  the  present  year,  the  Times. 
language  of  which  is  in  many  cases  ex- 


Shelford's  Succession,  Probate  and  Legacy  Duties. 
2nd  Edition. 

12mo.  165.  cloth. 

THE  LAW  EELATINGl  TO  THE  PEOBATE,  LEGACY 
and  SUCCESSION  DUTIES  in  ENGLAND,  lEELAND  and  SCOTLAND, 

including  all  the  Statutes  and  the  Decisions  on  those  Subjects :  with  Forms  and 
Official  Eegulations.  By  Leonard  Shelford,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.     The  Second  Edition,  with  many  Alterations  and  Additions. 

1861 

Smith's  Bar  Education. 

8vo.  9s.  cloth. 

A  HISTOEY  of  EDUCATION  for  the  ENGLISH  BAE,  with 
SUGGESTIONS  as  to  SUBJECTS  and  METHODS  of  STUDY.  By  Philip 
Anstie  Smith,  Esq.,  M.A.,  LL.B.,  Barrister-at-Law.  I860 


Cutler's  Law  of  Naturalization. 

12mo.  3*.  6d.  cloth. 

THE  LAW  OF  NATUEALIZATION ;  as  Amended  by  the 
Acts  of  1870.  By  John  Cutler,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Editor  of  ''Powell's  Law  of  Evidence,"  &c.  1871 
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An  Action  at  Law :  being  an  Outline  of  the  Jurisdiction  of  the 

Superior  Coiirts  of  Common  Law,  with  an  Elementary  View  of  the  Proceedings 
in  Actions  therein.  By  Eobeet  Malcolm  Keer,  Barrister-at-Law;  now  Judge 
of  the  Sheriff's  Court  of  the  City  of  London.     Third  Edition.     12mo.  9s.  cloth. 

1861 

A  Handy  Book  for  the  Common  Law  Judges'  Chambers.     By 

Geo.  H.  Parkinson,  ChamberClerk  to  the  Hon.  Mr.  JusticeByles.    12mo.  7s.  cloth. 

1861 

A  Concise  Treatise  on  the  Principles  of  Equity  Pleading ;  with 

Precedents.  By  C.  Stewart  Drewry,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.     12mo.  6s.  cloth.  1858 

Drainage  of  Land :  How  to  procure  Outfalls  by  New  Drains,  or 

the  Improvement  of  Existing  Drains,  in  the  Lands  of  an  adjoining  Owner,  under 
the  Powers  contained  in  Part  III.  of  the  Act  24  &  25  Vict.  c.  133;  with  an  Explana- 
tion of  the  Provisions,  and  Suggestions  for  the  Guidance  of  Land  Owners,  Occupiers, 
Land  Agents  and  Surveyors.    By  J.  WiLLLyvi  Wilson,  Solicitor.    8vo.  Is.  sewed. 

The  Law  and  Facts  of  the  Alabama  Case,  with  reference  to  the 

Geneva  Arbitration.    By  James  O'Dowd,  Esq. ,  Barrister-at-Law.    8vo.  2s.  sewed. 

Foreshores.    Report  of  Case,  The  Q,ueen  at  the  Prosecution  of 

Williams  v.  Nicholson,  for  removing  Shingle  from  the  Eoreshore  at  Withemsea. 
Heard  at  the  Police  Court,  Hull,  31st  May,  1870.     8vo.  Is.  sewed. 

Indian  Civil  Service  Examinations.    On  reporting  Cases  for  the 

Periodical  Examinations  by  Selected  Candidates  for  the  Civil  Service  of  India : 
Being  a  Lecture  delivered  on  Wednesday,  June  12th,  1867,  at  King's  CoUege, 
London.  By  John  Cutler,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Professor 
of  English  Law  and  Jurisprudence  and  Professor  of  Indian  Jurisprudence  at 
King's  College,  London.     8vo.  Is.  sewed. 

Hamel's    International    Law,    in    connexion    with    Municipal 

Statutes  relating  to  the  Commerce,  Bights  and  Liabilities  of  the  Subjects  of 
Neutral  States  pending  Foreign  War ;  considered  with  reference  to  the  Case  of 
the  Alexandra,  seized  under  the  provisions  of  the  Foreign  Enlistment  Act.  By 
Felix  Hargrave  Hamel,  Barrister-at-Law.     Post  8vo.  3s.  boards.  1863 

Francillon's  Lectures,  Elementary  and  Familiar,  on  English  Law. 

First  and  Second  Series.  By  James  Francillon,  Esq.,  County  Court  Judge. 
2  vols.  8vo.  8s.  each,  cloth,  1860—1861 

The  Laws  of  Barbados.    Royal  8vo.  21s.  cloth. 

Le  Marchant's  Report  of  Proceedings  of  the  House  of  Lords 

on  the  Claims  to  the  Barony  of  Gardner,  with  an  Appendix  of  Cases  illustrative 
of  the  Law  of  Legitimacy.  By  Sir  Denis  Le  Marchant,  of  Lincoln's  Inn, 
Barrister-at-Law.     8vo.  18s.  boards.  1828 
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Norman's  Treatise  on  the  Law  and  Practice  relating  to  Letters 
Patent  for  Inventions.  By  J.  P.  Norman,  M.A.,  Barrister-at-Law.  Post  8vo. 
7*.  Qd.  cloth.  1853 

Gray's  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Pro- 
ceedings in  the  Courts  of  Common  Law  at  "Westminster.  By  John  Gray,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law.     8vo.  21*.  cloth.  1853 

An  Elementary  View  of  the  Proceedings  in  a  Suit  in  Equity. 

With  an  Appendix  of  Forms.  By  Sylvester  J.  Hunter,  B.A.,  of  Lincoln's 
Inn,  Barrister-at-Law.  Sixth  Edition.  By  G-.  W.  Lawrance,  M.A.,  of 
Lincoln's  Inn,  Barrister-at-Law.     Post  8vo.  12«.  cloth.  1873 

A  Memoir  of  Lord  Lyndhurst.  By  "William  Sidney  Gibson,  Esq., 
M.A.,  F.S.A.,  Barrister-at-Law,  of  Lincoln's  Inn.  Second  Edition,  enlarged. 
8vo.  2s.  %d.  cloth. 

The  Ancient  Land  Settlement  of  England.    A  Lecture  delivered 

at  University  College,  London,  October  17th,  1871.  By  J.  W.  Willis  Bund, 
M.A.,  Professor  of  Constitutional  Law  and  History.     8vo.  Is.  sewed. 

Bowditch's  Treatise  on  the  History,  Revenue  Laws,  and  Govern- 
ment of  the  Isles  of  Jersey  and  G-uernsey,  to  which  is  added  the  recent  Acts  as 
to  Smuggling,  Customs  and  Trade  of  the  Isle  of  Man  and  the  Channel  Islands, 
Forms,  Costs,  &c.     By  J.  Bowditch,  Solicitor.     8vo.  3s.  M.  sewed. 

PuUing's    Practical    Compendium    of  the    Law  and  Usage  of 

Mercantile  Accounts:  describing  the  various  Rules  of  Law  affecting  them, 
at  Common  Law,  in  Equity,  Bankruptcy  and  Insolvency,  or  by  Arbitration. 
Containing  the  Law  of  Joint  Stock  Companies'  Accounts,  and  the  Legal  Regu- 
lations for  their  Adjustment  under  the  Winding-up  Acts  of  1848  and  1849.  By 
Alexander  Pulling,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  12mo.  9s. 
boards.  1850 

Linklater's  Digest  of,  and  Index  to,  the  New  Bankruptcy  Act, 

1869,  and  the  accompanying  Acts.  By  John  Linklater,  SoUcitor.  Second 
Edition.     Imperial  8vo.  3s.  Qd.  sewed. 

Moseley's    Law    of  Contraband    of  War;    comprising   all   the 

American  and  English  Authorities  on  the  Subject.  By  Joseph  Moseley,  Esq., 
B.C.L.,  Barrister-at-Law.     Post  8vo.  5s.  cloth.  1861 

Dr.  Deane's  Law  of  Blockade,  as  contained  in  the  Judgments 

of  Dr.  Lushington  and  the  Cases  on  Blockade  decided  during  1854.  By  J.  P. 
Deane,  D.C.L.,  Advocate  in  Doctors'  Commons.     8vo.  10s.  cloth.  1855 


Lovesy's  Law  of  Arbitration  between  Masters  and  Workmen, 

as  founded  upon  the  Coimcils  of  Conciliation  Act  of  1867,  the  Masters  and 
Workmen  Act,  and  other  Acts,  with  an  Introduction  and  Notes.  By  C.  W. 
LovESY,  Esq.,  Barrister-at-Law,  now  one  of  Her  Majesty's  Judges,  British 
G-uiana.     12mo.  4s.  cloth.  1867 
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Sewell's  Treatise  on  tlie  Law  of  SheriflF,  with  Practical  Forms 

and  Precedents.  By  Richaed  Claekb  Sewell,  Esq.,  D.C.L.,  Barrister-at-Law. 
8vo.  21 5.  boards.  1842 

The  Law  relating  to  Transactions  on  the  Stock  Exchange.    By 

Heney  Keysee,  Esq.,  Barrister-at-Law.     12mo.  S*.  cloth.  1850 

A  Legigraphical  Chart  of  Landed  Property  in  England  from  the 

time  of  the  Saxons  to  the  present  -^ra.  By  Chaeles  Feaene,  Esq.,  Barrister- 
at-Law.     On  a  large  sheet,  6*.  coloured. 

The  Common  Law  of  Kent ;  or  the  Customs  of  Gavelkind.   With 

an  Appendix  concerning  Borough  English.  By  T.  Bobinson,  Esq.  Thied 
Edition,  with  Notes  and  References  to  modem  Authorities,  by  John  Wilson, 
Esq.,  Barrister-at-Law.     8vo.  18s.  boards.  1822 

A  Treatise  on  the  Law  of  Gaming,  Horse-Racing,  and  Wagers. 

By  Eeedeeio  Edwaeds,  Esq.,  Barrister-at-Law.     12mo.  5s.  cloth.  1839 

A  Treatise  on  the  Law  of  Commerce  and  Manufactures,  and  the 

Contracts  relating  thereto ;  with  an  Appendix  of  Treaties,  Statutes,  and  Pre- 
cedents. By  Joseph  Chitty,  Esq.,  Barrister-at-Law.  4  vols,  royal.  8vo. 
£6  :  6s.  boards.  1824 

Anstey's  Pleader's  Guide ;  a  Didactic  Poem,  in  Two  Parts.    The 

Eighth  Edition.     12mo.  7s.  boards.  1826 

Hardy's  Catalogue  of  Lords  Chancellors,  Keepers  of  the  Great 

Seal,  and  Principal  Officers  of  the  High  Court  of  Chancery.  By  Thomas 
DuFFUs  Haedy,  Principal  Keeper  of  Records.  Royal  8vo.  20s.  cloth.  (Only 
250  copies  printed. )  1843 

Pothier's  Treatise  on  the  Contract  of  Partnership;   with  the 

Civil  Code  and  Code  of  Commerce  relating  to  the  Subject,  in  the  same  Order. 
Translated  from  the  French.     By  0.  D.  Tudoe,  Esq.,  Barrister.    8vo.  5s.  cloth. 

1854 
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lEaltsiastical  Eato^ 

The  Case  of  the  Rev.  G.  C.  Gorham   against  the  Bishop  of 

Exeter,  as  heard  and  determined  by  the  Judicial  Committee  of  the  Privy  Council 
on  appeal  from  the  Arches  Court  of  Canterbury.  By  Edwaed  F.  Moore,  Esq., 
M.A.,  Barrister-at-Law,  Author  of  Moore's  "Privy  Council  Reports."  Royal 
8vo.  Ss.  cloth.  1852 

Archdeacon  Hale's  Essay  on  the  Union  between  Church  and 

State,  and  the  Establishment  by  Law  of  the  Protestant  Reformed  Religion  in 
England,  Ireland,  and  Scotland.  By  W.  H.  Hale,  M.A.,  Archdeacon  of 
London.     8vo.  1*.  sewed. 

The  Judgment  of  the  Privy  Council  on  Appeal  in  the  Case  of 

Hebbert  v.  Purchas.  Edited  by  Edward  Bullock,  of  the  Inner  Temple, 
Barrister-at-Law,  Reporter  in  Privy  Council  for  the  Law  Journal  Reports. 
Royal  8vo.  2s.  6d.  sewed. 

Burder  v.  Heath,    judgment  delivered  on  November  2,  1861,  by 

the  Right  Honorable  Stephen  Lushington,  D.C.L.,  Dean  of  the  Arches.  Folio 
Is.  sewed. 

The  Case  of  Long  v.  Bishop  of  Cape  Town,  embracing  the 
opinions  of  the  Judges  of  Colonial  Court  hitherto  unpublished,  together  with 
the  decision  of  the  Privy  Council,  and  Preliminary  Observations  by  the  Editor. 
Royal  Svo.  6s.  sewed. 

The  Judgment  of  the  Dean  of  the  Arches,  also  the  Judgment  of 
the  PRIYY  COUNCIL,  in  Liddell  (clerk),  and  Home  and  others  against 
Westerton,  and  Liddell  (clerk)  and  Park  and  Evans  against  Beal.  Edited  by 
A.  F.  Bayford,  LL.D.  ;  and  with  an  elaborate  analytical  Index  to  the  whole  of 
the  Judgments  in  these  Cases.     Royal  Svo.  3s.  6d.  sewed. 

The  Law  of  the  Building  of  Churches,  Parsonages  and  Schools, 
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PEEFAGE 


The  Second  Edition  of  this  volume  was  published 
in  1871.  Since  that  date  various  matters  have 
arisen,  connected  with  the  practice  and  history  of 
International  Law,  which  have  been  considered  in  the 
present  volume. 

Whilst,  however,  this  edition  was  passing  through 
the  press,  the  following  events,  which  otherwise  would 
have  been  noticed  in  the  body  of  the  work,  have  hap- 
pened. 

The  Clayton-Bulwer  Treaty,  a.d.  1850  (referred  to 
in  vol.  i.  pp.  52,  309),  between  Great  Britain  and 
the  United  States,  respecting  the  future  communica- 
tion by  ship -canal  between  the  Atlantic  and  Pacific 
Oceans,  by  way  of  San  Juan  de  Nicaragua,  has  under- 
gone discussion. 

The  correspondence  between  the  American  Secre- 
tary of  State  (Mr.  Blaine)  and  the  English  Secretary 
for  Foreign  Affairs  (Earl  Granville),  in  which  sug- 
gestions were  made  by  the  former  for  the  abrogation 
or  modification  of  the  treaty  in  question,  will  be  found 
in  the  papers  respecting  the  "projected  Panama 
"^  canal,"  presented  to  Parliament  by  command  of 
her  Majesty,  1882.  Earl  Granville,  in  his  despatch 
to  Mr.   West,  the  British   Minister  at  Washington, 
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states  the  following  conclusions   at  which  the  British 
Government  had  arrived  in  this  matter  : — 

"  1.  That  the  diiferences  which  arose  between  the 
"  two  Governments  in  regard  to  the  Treaty,  and 
"  which  occasioned  at  onetime  considerable  irritation, 
"  but  which  have  long  since  been  happily  disposed 
*'  of,  did  not  relate  to  the  general  principles  to  be 
"  observed  in  regard  to  the  means  of  interoceanic 
"  communication  across  the  isthmus,  but  had  their 
"  origin  in  a  stipulation  which  Mr.  Blaine  still  pro- 
"  poses  in  great  part  to  maintain.  .  He  wishes  every 
"  part  of  the  Treaty  in  which  Great  Britain  and  the 
''  United  States  agree  to  make  no  acquisition  of  terri- 
"  tory  in  Central  America  to  remain  in  full  force, 
"  while  he  desires  to  cancel  those  portions  of  the 
"  Treaty  which  forbid  the  United  States  fortifying 
''  the  canal,  and  holding  the  political  control  of  it 
"  in  conjunction  with  the  country  in  which  it  is 
''  located. 

''2.  That  the  declarations  of  the  United  States' 
"  Government  during  the  controversy  were  distinctly 
"  at  variance  with  any  such  proposal  as  that  just 
"  stated.  They  disclaimed  any  desire  to  obtain  an 
"  exclusive  or  preferential  control  over  the  canal. 
"  Their  sole  contention  was,  that  Great  Britain  was 
''  bound  by  the  Treaty  to  abandon  those  positions  on 
"  the  mainland  or  adjacent  islands,  which,  in  their 
"  opinion,  were  calculated  to  give  her  the  means  of 
•'  such  a  control.  Nor  did  they  in  any  way  seek  to 
''  limit  the  application  of  the  principles  laid  down  in 
*^  the  Treaty  so  as  to  exclude  Columbian  or  Mexican 
^'  territory,  as  Mr.  Blaine  now  suggests,  nor  urge 
"  that  such  application  would  be  inconsistent  with 
"  the  Convention   between   the   United    States   and 
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New  Granada  of  1846.  On  the  contrary,  they 
were  ready  to  give  those  principles  their  full  exten- 
sion. 

"3.  That  at  a  time  when  the  British  Government 
had  been  induced  by  the  long  continuance  of  the 
controversy  to  contemplate  the  abrogation  of  the 
Treaty,  they  were  only  willing  to  do  so  on  the  con- 
dition of  reverting  to  the  status  quo  ante  its  conclu- 
sion in  1850  ;  a  solution  which  was  at  that  time 
possible — though,  as  the  United  States  Government 
justly  pointed  out,  it  would  have  been  fraught  with 
great  danger  to  the  good  relations  between  the  two 
countries,  but  which  is  now  rendered  impossible 
by  the  subsequent  events. 

"4.  That  a  better  and  more  conciliatory  conclu- 
sion, which  for  twenty  years  has  remained  undis- 
puted, was  effected  by  the  independent  and  volun- 
tary action  of  Great  Britain.  The  points  in  dispute 
were  practically  conceded  by  this  country,  and  the 
controversy  terminated  in  a  manner  which  was 
declared  by  President  Buchanan  to  be  amicable 
and  honourable,  resulting  in  a  final  settlement 
entirely  satisfactory  to  the  Government  of  the 
United  States." 

The  question  remains  on  the  footing  of  the 
Clayton-Bulwer  Treaty. 

The  international  condition  of  Egypt  appears  to 
be  still  in  a  state  of  transition  and  uncertainty. 

On  November  4,  1881,  Earl  Granville,  in  a  despatch 
to  the  British  Consul- General  at  Cairo,  says  : — 

"  It  would  seem  hardly  necessary  to  enlarge  upon 
^'  our  desire  to  maintain  Egypt  in  the  enjoyment  of 
"  the  measure  of  administrative  independence  which 
"  has  been  secured  to  her  by  the  Sultan's  Firmans. 
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''  The  Government  of  England  would  run  counter  to 
"  the  most  cherished  traditions  of  national  history 
"  were  it  to  entertain  a  desire  to  diminish  that  liberty 
''  or  to  tamper  with  the  institutions  to  which  it  has 
"  given  birth.  It  would  not  be  difficult,  if  it  were 
"  necessary,  to  show  by  reference  to  recent  events 
"  that  this  Government  should  be  safe  from  the  sus- 
"  picions  which,  as  you  inform  me,  exist  in  Egypt 
"  with  regard  to  our  intentions  on  this  head.  On 
^'  the  other  hand,  the  tie  which  unites  Egypt  to  the 
"  Porte  is,  in  our  conviction,  a  valuable  safeguard 
"  against  foreign  intervention.  Were  it  to  be  broken, 
"  Egypt  might  at  no  very  distant  future  find  herself 
"  exposed  to  danger  from  rival  ambitions.  It  is 
"  therefore  our  aim  to  maintain  this  tie  as  it  at  present 
"  exists. 

"  The  only  circumstance  which  could  force  us  to 
"  depart  from  the  course  of  conduct  which  I  have  above 
"  indicated  would  be  the  occurrence  in  Egypt  of  a 
''  state  of  anarchy.  We  look  to  the  Khedive,  and  to 
"  Cherif  Pasha,  and  to  the  good  sense  of  the  Egyptian 
"  people,  to  prevent  such  a  catastrophe,  and  they  on 
"  their  part  may  rest  assured  that,  so  long  as  Egypt 
"  continues  in  the  path  of  tranquil  and  legitimate 
"  progress,  it  will  be  the  earnest  desire  of  her 
''  Majesty's  Government  to  contribute  to  so  haj^py  a 
"  result. 

"You  are  authorised  to  deliver  a  copy  of  this 
"  despatch  to  the  Minister  for  Foreign  Affairs, 
"  stating  that  it  has  been  written  with  the  object  of 
"  dispelling  any  doubts  that  may  exist  as  to  the 
"  intentions  of  her  Majesty's  Government.  We  have 
"  every  reason  to  believe  that  the  Government  of 
*'  France  will  continue  as  heretofore  to  be  animated 
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"  by  similar  views.  It  has  been  easy  for  the  two 
"  countries,  acting  in  concert  and  with  identical  ob- 
"  jects  of  no  selfish  character,  to  assist  materially  in 
"  improving  the  financial  and  political  condition  of 
''  Eg3T^5  ^^^  ^^  ^<^^g  as  the  good  of  that  country  is 
"  alone  the  object  in  view,  there  should  be  no  difii- 
''  culty  in  prosecuting  it  with  the  same  success. 
''  Any  self- aggrandising  design  on  the  part  of  either 
''  Government  must,  from  its  very  nature,  destroy 
"  this  useful  co-operation.  The  Khedive  and  his 
"  Ministers  may  feel  secure  that  her  Majesty's  Go- 
"  vernment  contemplate  no  such  deviation  from  the 
"  path  which  they  have  traced  for  themselves  "  (a). 

On  January  10,  1882,  the  following  Note  was  pre- 
sented to  the  Khedive  by  the  English  and  French 
Agents  : — 

"  You  have  already  been  instructed  on  several 
"  occasions  to  inform  the  Khedive  and  his  Govern- 
''  ment  of  the  determination  of  England  and  France 
''  to  afi'ord  them  support  against  the  difficulties  of 
"  various  kinds  which  might  interfere  with  the  course 
"  of  public  aiFairs  in  Egypt. 

"  The  two  Powers  are  entirely  agreed  on  this  sub- 
"  ject,  and  recent  circumstances,  especially  the  meet- 
"  ing  of  the  Chamber  of  Notables  convoked  by  the 
"  Khedive,  have  given  them  the  opportunity  for  a 
"  further  exchange  of  views. 

"  I  have  accordingly  to  instruct  you  to  declare  to 
'^  the  Khedive  that  the  English  and  French  Govern- 
''  ments  consider  the  maintenance  of  his  Highness 
"  on  the  throne,  on  the  terms  laid  down  by  the 
"  Sultan's  Firmans,  and  officially  recognised  by  the 

(a)  Papers  presented  to  Parliament,  1882. 
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^  two  Governments,  as  alone  able  to  guarantee,  for 
'  the  present  and  future,  the  good  order  and  the 
'  development  of  general  prosperity  in  Egypt,  in 
'  which  France  and  Great  Britain  are  equally  inte- 
'  rested. 

"  The  two  Governments  being  closely  associated 
'  in  the  resolve  to  guard  by  their  united  efforts 
'  against  all  cause  of  complication,  internal  or  exter- 
'  nal,  which  might  menace  the  order  of  things  estab- 
'  lished  in  Egypt,  do  not  doubt  that  the  assurance 
'  publicly  given  of  their  formal  intentions  in  this 
'  respect  will  tend  to  avert  the  dangers  to  Avhich  the 
'  Government  of  the  Khedive  might  be  exposed, 
'  and  which  would  certainly  find  England  and 
'  France  united  to  oppose  them.  They  are  con- 
'  vinced  that  his  Highness  will  draw  from  this 
'  assurance  the  confidence  and  strength  which  he 
'  requires  to  direct  the  destinies  of  Egypt  and  its 
'  people." 

On  February  2,  1882,  the  dragomans  of  the  Ger- 
man, Russian,  Austrian,  and  Italian  Embassies  at 
Constantinople  communicated  to  Assym  Pacha  a 
verbal  note,  of  which  the  following  is  the  text :  — 

"  En  reponse  a  la  communication  que  I'Ambassa- 
"  deur  de  Turquie  a  fait  du  telegramme  adresse  par 
"  le  Sublime  Porte  le  13  Janvier  a  Londres  et  Paris 
''  au  sujet  des  afi'aires  Egyptiennes,  TAmbassadeur  de 
"  sa  Majeste  a  ete  charge  par  son  gouvernement  de 
*'  declarer  ce  qui  suit. 

"  Le  gouvernement  de  sa  Majeste  desire  le  main- 
'^  tien  du  status  quo  en  Egypte  sur  la  base  des 
"  arrangements  Europeens  et  des  firmans  octroy es 
''  par  les  Sultans  ;  et  il  est  d'avis  que  le  status  quo 


I^REFACE.  XI 

"  ne  saiiraitetre  rnodiiieque  par  line  entente  entre  les 
''  Grandes  Puissances  et  la  Puissance  Suzeraine  "  (b). 

Prince  Milan  of  Servia  Las,  with  the  recognition 
of  the  Great  Powers  of  Europe,  assumed  the  title  of 
King  (c). 

I  cannot  conclude  this  Preface  without  adverting 
to  the  loss  which  the  science  of  International  Juris- 
prudence has  sustained  in  the  lamented  death  of  the 
learned  Professor  Bluntschli. 


(6)  See  also  Earl  Granyille's  speeches  in  tlie  House  of  Lords,  Feb.  7 
and  Feb.  14,  1882. 

(c)  See  Part  V.  chap,  iv.,  sections  25,  20,  in  tliis  volume. 
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EXPLANATION  OF  EEFERENCES  TO  THE 
COEPUS  JUEIS  OIVILIS. 


Throughout  this  Work  the  Roman  Law  is  cited  according  to  what  a  'priori 
might  seem  the  natiiral  manner,  namely,  a  reference  is  made  to  the  Institutes, 
Digest,  the  Code,  or  the  Novells,  by  an  abbreviation  of  the  first  syllable  of  each 
of  these  members  of  the  Corpus  Juris  Civilis,  then  to  the  number  of  the  hook, 
then  to  the  number  of  the  title,  then  to  the  number  of  the  law,  and  then  to  the 
number  of  the  section  ot:  paragraph,  as  Inst.  1.  ii.  t,  i.  s.  figure  1,  meaning  ioo^'i. 
title  \.,  and  sec.  1  of  the  Institutes  of  Justinian  ;  Big.  xxvii.  1,  13,  2,  meaning 
Digest,  hook  xxvii.  title  \.  law  \^,scc.  2;  Cod.  iii.  39,  5,  meaning  The  Code, 
hook  iii.  title  39,  law  5.  The  NovellcB,  or  Novells,  are  cited  according  to  the 
number  of  the  Novell,  which  is  subdivided  into  capita  or  sectiotis,  as  Nov.  xxi. 
2,  meaning  Novel,  xxi.  cap.  2. 

The  Corjms  Juris  Civilis  is  usually  cited  by  Continental  -^Titers  as  follows: — 
The  Institutes,  by  the  letters  Inst.,  Instit.,  or  /.  The  number  of  the  paragraph, 
followed  by  the  rubric  or  heading  of  the  title,  thus — 

§  3.  Inst,  Be  Nuptiis. 

Sometimes  the  reference  is  made  by  the  numbers  of  the  paragraph,  book,  or 
title,  thus — 

§  3.  hist.  i.  10. 

The  letters  princ,  pr.,  or  princip.,  indicate  the  commencing  paragraph  of  a 
title,  as  the  numbering  commences  with  the  second. 

The  Bigest,  or  Pandects,  are  usually  indicated  by  the  older  Continental  writers 
by  the  letters  ff. 

The  letter  L.  means  Law,  and  the  mark  §  means  section  of  the  law.  The 
words  after  the  letters^,  give  the  rubric  or  heading  of  the  title  or  chapter. 
Thus,  for  instance,  L.  49,  §  1,  ff.  De  Act.  Empt.,  signifies  Ltnc  49,  parag.  1 , 
in  the  Pandects,  title  De  Actione  Empti. 

Sometimes  the  first  words  of  the  law  are  cited. 

Sometimes  the  reference  is  in  this  manner,  the  letters  Pand.  (used  instead 
o^ff.),  D.,  or  Dig.,  all  of  which  signify  Justinian's  Pandects. 
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Sometimes  the  letter  or  letters  indicating  the  Pandects  are  placed  last, 
thus — 

L,  p'ofcctitia,  §  si  pater  D.  Be  jure  Dot. 

Or,  the  numbers  of  the  law  and  paragraph  are  given,  instead  of  their  initial 
words,  thus — 

L.  5,  §  6,  He  Jure  Dotium. 

The  law  cited  is  sometimes  indicated  by  the  letters  Fr.  instead  of  L. 

The  Code. 

The  Code  of  Justinian  is  cited  in  the  same  way  as  the  Pandects,  and  indi- 
cated by  the  letters  Cod.  or  C. ;  and  some  writers  use  the  letters  Consiit. 
(Constitutio)  instead  of  L. 

The  NovellSf  or  later  Constitutions  in  the  Corpus  Juris,  are  indicated  by 
the  words  Nov,  or  Novel. 


AN  EXPLANATION  OF  THE  EEFEEENCES  TO 
THE  BOOKS  OF  THE  CANON  LAW. 


X.  i.  9,  6,  4. — That  is  to  say,  book  the  first,  title  the  ninth,  chapter  the  sixth, 

and  paragraph  the  fourth  of  the  Decretals  of  Pope  Gregory 

the  Ninth.     The   letter  X.   denoting  the  Decretals   of  that 

Pope. 
VI.  3,  4,  23. — Book  the  third,  title  the  fourth,  and  chapter  the  twenty-third 

of  the  sixth   book  of  the  Decretals  by   Pope  Boniface   the 

Eighth. 
Clement.  2, 5, 2. — Book  the  second,  title  the  fifth,  and  chapter  the  second  of  the 

Clementines. 
Extra.  14,    3. — That  is  to  say,   title  the  fourteenth,  and  chapter  the  third  of 

the  Extravagants  of  Pope  John  the  Twenty- second. 
Comm.  3,  4.— That  is  to  say,  book  the  third  and  chapter  the  fourth  of  the 

Commimcs. 
Dist.  76,  c.  2. — Distinction  the  seventy-sixth  and   chapter  the  second  of  the 

first  part  of  the  Decrees.     And  if  a  V.  consonant,  or  this 

note  be  added,  viz.  §,  it  denotes  the  verse  or  paragraph  of 

that  chapter,  as  Dist.  16,  c.  2,  v.  3,  or  §  3. 
16.  Q.  7,  3. — That  is  to  say,  cause  the  sixteenth,  question  the  seventh,  and 

chapter  the  third,  of  the  second  part  of  the  Decrees. 
Con.     1,    2. — Distinction  the  first  and  chapter  the  second  of  the  third  part 

of  the  Decrees. 

All  these  books  of  the  Canon  Law  are  likewise  sometimes  quoted  by  the 
initial  words  of  the  law  or  chapter  itself,  and  by  the  words  of  the  title ;  as 
thus.  Ex  specialis,  extra  de  Judceis,  that  is  to  say,  cap.  17,  tit.  6,  of  the  fifth 
book  of  Gregory's  Decretals;  for  the  word  Extra  imports  these  Decretals,  as 
well  as  the  Extravagants, 


LIST    OF    AUTHOEITIES 

KEFERRED  TO  IN  THIS  VOLUME. 


AbLott  on  Merchant  Ships  and  Seamen.     (Eleventh  eJition.) 

Adolphus,  History  of  England. 

Allgemeines  Landreclit  fiir  die  Preiissischcn  Staaten. 

Anmial  Register,  The. 

Annuaire  des  Deux  Mondes. 

ArtauJ,  Histoire  du  Pape  Pie  VII. 

B 

Bacon  (Lord),  Maxims  of  the  Law,  Regula  iii. 

Bacon's  (Matthew)  Abridgment. 

Barbeyrac,  French  Translation  and  Notes  on  Grrotius. 

,,  Commentary  on  Puffendorf. 

Barbosa,  De  Officio  et  Potestate  Episcopi. 

„        De  Jure  Eeclesiastico. 
Baronius   (Card.),  Annales  Ecclesiastic],  cum  Pagi  Critica,  necnon  Kaynaldi 
Continuatio,  Tornielli  Annales  Sacri,  Apparatus  et  Index.     Lucca;,  1738-66, 
Bartolus,  Opera. 

Bernard  (M.),  Notes,  on  some  Questions  suggested  by  the  Case  of  the  Trent. 
Bingham's  Antiquities  of  the  Christian  Church. 
Blackstone's  Commentaries  on  the  Laws  of  England. 
Bluntschli,  Le  Droit  international  codifie. 
Bodinus  De  Republica. 
Bossuet,  Declaratio  Cleri  Oallicani. 

„       Sur  rUnite  de  I'Eglise. 
Bougeant  (Pere),  L'Histoire  du  Traite  de  Westphalie. 
Bowyer,  Readings  before  the  Society  of  the  Middle  Temple. 
Boyer,  Annals  of  Queen  Anne. 

Bramhall  (Archbishop),  A  Just  Vindication  of  the  Church  of  England. 
Broom's  Legal  Maxims. 
BuUarii  Romani  Continuatio,  S.  Pontificum  Clementis  XIIL,  Clementis  XIV., 


XXIV  LIST    OF    AUTHORITIES. 

Pii  VI.,  &c.,  collegit  And.  Adv.  Barberi,  torn.  1-10,  in  7  vols,  folio.     Eom. 

1835-45.  Tom.  1,  2,  3,  Clemens  XIII. ;  torn.  4,  Clemens  XIV. ;  torn.  5-10, 

Pius  VI. 
Bullarium  Magnum  Eomanum,  a  B.  Leone  Magni  usque  ad  S.  D.  N.  Bene- 

dictum  XIIL,  cura  et  ttudio  L.  et  A.  M.  Cherubini,  editio   novissima,  juxta 

cxcnvplar  Boince,  19  torn,  in  16,  folio.     Luxemb.,  1727-58. 
Burke,  Tracts  on  the  Popery  Laws. 

„      Speech  on  Bill  for  the  Belief  of  Protestant  Dissenters. 
Burleigh's  (Lord)  State  Papers,  hj  Murden. 
Burn's  Eccles.  Law,  ed.  Phillimore. 
Butler's  Historical  Memoirs  of  the  Roman  Catholics. 
Bynkershoeck,  Qusestiones  Juris  Publici.     De  Dominio  Maris. 

„  OpusculumDe  CultuEeligionis  Peregrinse  apud  yeteresEomanos. 


Cabinet  of  Scarce  and  Celebrated  Tracts. 

Caesar,  De  Bello  Civili. 

Camden,  History  of  Elizabeth. 

Canning's  Speeches. 

Chalmers's  Collection  of  Opinions. 

Cicero,  De  Inventione  Ehetorica. 

„      De  Divinatione. 

,,      De  Finibus. 

„      De  Legibus. 

„      De  Ofl&ciis. 

„      Epistolse  ad  Familiares. 

„      Orationes  Philippica?. 
Clerge  (M.  du). 
Clunot,  E.,  Du  defaut  de  validity  de  plusieurs  Traites  diplomatiques  conclus 

recemment  par  la  Prance. 
CoUetta,  Storia  del  Eeame  di  Napoli. 
Collier's  Ecclesiastical  History  of  Great  Britain. 
Colonial  Church  Chronicle  for  February,  March,  April,  1871. 
Coppi,  Annali  d'ltalia. 
Corpus  Juris  Canonici. 
Correspondence.     See  Papers. 
Cotton's  (Sir  E.)  Eemains. 
Cujacius,  Jacobus. 
Cziraky,  Conspectus  Juris  Publici  Eegni  Hungariae. 

D 

D'Aguesseau,  CEuvres  de  M.  le  Chancelier. 
Dana's  Wheaton's  Elements  of  International  Law. 
De  Pradt,  Quatre  Concordats. 

„        Suite  des  Quatre  Concordats. 

„         Concordat  de  I'Amerique  avec  Eome. 
De  Eeal,  Science  du  Grouvernement. 


LIST    OF   AUTHORITIES.  XXV 

De  Torcy,  Memoires. 

Deiitsch  Oder  Russisch.     (Pamphlet.) 

Devotus  JoliaQnes,  Institutionum  Canonicarum  libri. 

Dictionnaire  de  I'Academie  Eran^aise. 

Dirksen,  Manuale  Lat.  Fontmm  Jiir.  Civ,  Romanorum. 

Documenti  Diplomatici   relativi   alia   Questione   Romana ;    communicati  dal 

Ministro  degli  Affari  Esteri.     1870. 
Dodd's  Roman  Catholic  History. 
Domat,  Traite  des  Lois. 
Donellus,  De  Jure  Civili. 
Ducange,  Glossarium. 
Duck,  De  Usu  et  Auctoritate  Juris  Civilis. 
Dumont,  Recueil  des  Traites. 
Dupin,  De  Ant.  Eccles.  Disciplina  Diss.  Historise. 
Dupuis  (Jacques),  Commentaries  on  Pithou. 


Ebenders,  "Was  ist  ein  Bischof  ? 

Eichhorn,  Kirchenrecht. 

Evans's  Translation  of  Pothier  on  Obligations. 

Eybel,  Was  ist  der  Papst  ? 

E 

Farini,  Lo  Stato  Romano. 

Eebronius  (Justinus),  De  Statu  Ecclesiai  et  legitima  Potestate  Romana. 

Flassan,  Hist,  de  la  Diplomatic  Fran^aise. 

Fleury,  Hist.  Ecclesiastique. 

Foelix,  Du  Droit  International. 

Friedrich  (Dr.  J.),  Docuraentaad  illustrandum  Concilium  Vaticanum  anni  1S70. 

Fuente  La,  Hist.  General  de  Espana. 

Fynn's  British  Consul  Abroad. 


G 

Gains,  Institutiones. 

Garden  (De),  Traite  de  la  Diplomatie. 

Gazette  des  Tribunaux. 

Gentilis  Alberieus,  Hispanicse  Advocationes. 

„  ,,  De  Legationibus. 

,,  „  De  Jure  Belli. 

Giannone,  Istoria  del  Regno  di  Napoli. 
Gibbon,  Decline  and  Fall  of  the  Roman  Empire. 
Gioberti,  Delia  Riforma  Cattolica.     Frammenti. 
Giesler,  Lehrbuch  der  Kirchengeschichte. 
Gregorii  Magni  Opera. 
Grotius,  De  Jure  Belli  et  Pacis. 


XXVI  LIST    OF    AUTHORITIES. 

Grotius,  De  Iraperio  siimmarum  Potestatum  circa  sacra. 
Giiizot,  M^moires  pour  servir  a  I'Histoire  de  mon  Temps. 
Giinther,  Europaisches  Volkerrecht. 

H 

Hale's  Pleas  of  the  Crown. 

Ilallam's  Constitutional  History  of  England. 

Hansard's  Parliamentary  DeLates. 

HefFter,  Europaisches  Volkerrecht  der  Gegenwart. 

Hegel,  Naturrecht  iind  Staatswissenschaft. 

Hertslet,  Map  of  Europe,  by  Treaty. 

„         Commercial  Treaties. 

,,         State  Papers. 
Hilliger  ad  Donellum. 
Hoffman,  Lexicon  Universale. 
Hooker's  Ecclesiastical  Polity. 
Hue,  Voyage  dans  le  Thibet. 


Jabrbuch  fiir  Gcsetzgebung  und  Verwaltuiig  des  Deutschen  Reichs. 

Journal  des  Debats. 

Journal  of  the  House  of  Commons. 

Journal  Officiel  de  la  Republique  Fran9aise. 

Junius,  Letters  of. 

K 

Kaltenborn,  Grundsatze  des  praktischen  Europaischen  Seerechts. 
Klinkhammer's  Disp,  Hist.  Pol.  de  Belli  propter  Success.  Rogni  Hispan. 
Kluber,  Europaisches  Volkerrecht. 

,,       OefFent.  Recht  des  Deutschen  Bundes. 
Koch,  Histoire  des  Traites. 

,,      Sanctio  Pragmatica  Gcrmanorum  Illustrata. 

,,      Tableau  des  Revolutions. 

L 

L'Art  de  Verifier  les  Dates. 
La  Fuente,  Historia  General  de  Espaiaa. 
Lamberty,  Memoir es. 
Landon's  Manual  of  Councils. 
Laurent,  Hist,  du  Droit  des  Gens. 
Leber,  Pieces  relatives  a  I'Histoire  de  France. 
Leibnitz,  Opera. 

J^equeux,  Manuale  Compendium  Juris  Canon ici. 

Liddon  (Dr.),  Preface  to  the  Report  of  the  Proceedings  of  the  Reunion  Con- 
ference at  Bonn. 
Livius. 

Locre,  Legislation  Civile, 
Lorieux,  Traite  de  la  Prerogative  royale. 


LIST   OF    AUTHORITIES.  XXVll 

M 
Maillane  (Durand  de),  Dictionnaire  de  Droit  canonique. 
Maistre  (Comte  Joseph  de),  Du  Pape. 
Marca  (Petrus  de),  De  Concordanti^  Sacerdotii  et  Imperiii  de  Libertatib  s 

Ecclesige  G-allicanse. 
Marquardsen  (Dr.),  Der  Trent  Fall. 
Martens  (De),  Precis  du  Droit  des  Gens. 

„  Eecueil  de  Traites. 

„  Nouveau  Eecueil  de  Traites, 

,,  Manuel  Diplomatique. 

,,  De  la  Religion  et  du  Culte. 

Martin  (H.),  Histoire  de  France. 
Mason,  Vindicise  Ecclesise  Anglicange. 
Merlin,  Repertoire  de  Jurisprudence. 
Milman,  History  of  Latin  Christianity. 
Miltitz,  Manuel  des  Consuls. 
Miruss,  Das  Europaische  Gesandtschaftsrecht. 
Montesquieu,  Esprit  des  Lois. 
Moser,  De  Pactis  et  Privilegiis  circa  Religionem. 
Miihlenbruck,  Doctrina  Pandeetarum. 
Midler's  Fiirstenbund. 

„       Reichstagsthcatrum  unter  Friedrich  III. 
Muratori,  Annali  d'ltalia. 

N 
Neale  (Dr.),  Hist,  of  the  Holy  Eastern  Church. 
Newspapers  referred  to  : — 

The  Times. 

The  Guardian. 

The  Pall  Mall  Gazette. 

The  Telegraph. 

Gazette  des  Tribuuaux. 

Le  Moniteur. 

•Journal  des  Debats. 

Journal  Offic.  de  la  Republique  Fran9aise. 

Gazetta  Ufficiale. 

II  Rinnovamento  Cattolico. 
Neyron  (P.  J.),  De  Vi  Foederum. 
Noodt  (Ger.),  Dissertatio  de  Relig.  ab  Imperio  Jure  Gentium  libera. 

0 

Offizielle  Aktenstiicke  zu  dem  von  Seiner  Heiligkeit  dem  PapstePiusIX.  nach 

Rom  berufenen  Oekumenischen  Concil.     Berlin,  1869. 
Oppenheim,  System  des  Volkerrechts. 
Ortolan,  Diplomatie  de  la  Mer. 


Pacca  (Cardinale),  Memorie  del. 


XXVm  LIST    OF    AUTHORITIES. 

Packmann,  Lehrbuch  des  Kirchenrechts. 
Pamiers  (De),  Traite  de  la  Eegale. 
Paiido,  Elemeiitos  del  Derecho  Internacional. 
Papers,  Parliamentary : — 

Correspondence  respecting  arrest    of    Mr.  Harwood,    correspondent   of 
Morning  Chronicle,  by  the  Austrian  authorities  at  Vienna,  laid  before 
Parliament  (1853). 
Debates  in  Parliament  on  the  affairs  of  Greece  and  the  claims  of  Don 

Pacifico  (June  1850). 
In  the  case  of  Mr.  Worth  (1871). 

Eesppcting  the  sinking  of  six  British  vessels  in  the  Seine  (1871). 
Petition  of  London  merchants  presented  to  the  House  of  Commons  by  Sir 

T.  Mackintosh. 
Treaty  of  Amity,  Commerce  and  Navigation  between  his  Majesty  and  the 

united  provinces  of  Eio  de  la  Plata,  presented  to  Parliament  (1825). 
Eelative  to  the  affairs  of  Greece  (1835) ;  protocols  of  Conferences  holden 
in  London  (respecting  the  treaty  of,  1856) ;  presented  to  Parliament  1871. 
Eespecting  her  Majesty's  jurisdiction  in  the  Levant  (1845). 
As  to  the  Bull  In  Cacnci  Domini:  requisition  of  the  Att.  Gen.  Seguier. 
Eelating  to  Eome,  laid  before  Parliament  (1870) ;  correspondence  between 
Viscount  Palmerston,  the  Marquis  of  Normanby,  and  Prince  Caslalcicala, 
laid  before  Parliament  (1849). 
Peray  (M.  Michel  de),  Observations  sur  le   Concordat  fait  entre  Leon  X.  et 

Pran9ois  I. 
Phillimore's  Case  of  the  Seizure  of  the  Southern  Envoys. 

„  Edition  of  Burns'  Ecclesiastical  Law. 

Phillipps'  Kirchenrecht. 
Pichler  (Dr.  A.),  Geschichte   der  kirchlichen  Trennung  zwischen  dem  Orient 

und  Occident. 
Planck,  Geschichte  der  Christlich-kirchlichen  Gesellschaftsverfassung. 
Popoff,  Hist,  of  CouDcil  of  Florence,  translated  by  Neale. 
Poi  talis  (J.  E.),  Discours,  Eapports,   et  Travaux  inedits  sur  le  Concordat  de 

1801,  les  Articles  organiques,  &c. 
Prendergast,  The  Law  reh.ting  to  Officers  of  the  Navy. 
Putman,  De  usu  linguae  Latinse  in  vita  civili  causisque  maxime  publicis. 
Piitter,  Beitriige  zur  Volkerrcchts-Geschichte. 

Q 

Quintilianus,  De  Institutioue  Oratoria. 

R 

Eanke,  Die  Eomischen  Papste. 

Eaynaldus.     Sec  Baronius. 

Eayneval  (De),  Institution  du  Droit  de  la  Nature  et  des  Gens. 

Eeal  (De),  Science  du  Gouvernement. 

Eechburger,  Enchiridion  Juris  Ecclesiastici  Austriaci. 

Recopilacion  de  Leyes. 


LIST   01^   AUTHORITIES.  XXix 

Hevue  Etrangere. 

Eiegger  (Pauli  Jos.  de),  Institutiones  Jurisprudentise  Ecclesiastic.'^. 

Eousset,  Supplement.     See  Dumont,  in  Vol.  I. 

Eussell,  Treatise  on  Crimes  and  Misdemeanours. 

Eutherforth,  Institutes  of  Natural  Law. 


S 

Saalfleld,  Handbiich  des  positiven  Volkerreehts. 

Samwer  (Continuation  of  Martens). 

Sauter,  Fundara.  Jur.  p]ccl.  Catholicse. 

Savigny,  Geschichte  des  Eomischen  Eechts  im  Mittelalter. 

„        Obligationenrecht. 
Schmauss,  Corpus  Juris  Gentium  Academicum. 
Schoell,  Archives  historiques  et  politiques. 
Schram,  Institutiones  Juris  Ecclesiastici  Publici  et  Privati. 
Schrockh,  Christliche  Kirchengescliichte. 
Scottish  Ecclesiastical  Journal,  April  1851. 

Sguropulus,  Vera  Historia  Unionis  non  verse  inter  Grsecos  et  Latinos. 
Sismond  de  Sismondi,  Histoire  des  Eepubliques  de  I'ltalie. 
Spittler,  Geschichte  des  Papstthums. 
Stephen's  Blackstone's  Commentaries. 
Story,  American  Constitution. 

,,     On  the  Conflict  of  Laws. 
Strype's  Annals  of  the  Church. 
St. -Simon,  Memoires  de. 

Suarez,  Tractatus  de  Legibus  et  Deo  Legislatore. 
Stahl's,  Beitrage  zur  Eussischen  Kirchengeschichte. 
Syra  and  Tenos,  Archbishop  of,  Eeport  of  his  Journey  to  England,  in  Greek 

and  English. 

T 

Taparelli,  Saggio  Teoretico  di  Dritto  Naturale,  &c. 

Tetot,  Eepertoire  des  Traites  de  Paix  de  1492-1866. 

Theodosius,  Codex. 

Thomassinus,  Vetus  et  Nora  Ecclesia?  Disciplina. 

Thuanus,  Historia  sui  Temporis. 

Thurloe's  State  Papers. 

Tindal  (Continuation  of  Eapin). 

Twiss,  Letters  Apostolic. 


Valin,  Commentaire  sur  I'Ordonnance  de  la  Marine. 

Van  Espen,  Tractatus  de  Promulgatioue  Legum  Ecclesiasticarum  ac  speciatim 
Bullarum  et  Eescriptorum  Curiae  Eomanae. 

„  Jus  Ecclesiastieum  nniversum  hodiernge  disciplinae. 

Vattel,  Droit  des  Gens. 


XXX  LIST    OF    AUTIIOKITIES. 

Virgilius. 

Voltaire,  Essai  sur  les  Mceurs  et  I'Esprit  des  Nations. 

Von  Hontheim  de  Statu  Ecclesiae  et  legitima  Potestate  Eomana. 

W 

Ward's  Law  of  Nations. 

Walter's  Kirchenrecht, 

Wenek,  Codex  Jur.  Gent. 

Wendt  (Dr.),  Papers  on  Maritime  Legislation. 

Wheaton's  Elements. 

,,         Droit  Internationale. 

,,         History. 
Wicquefort,  L'AmLassadeur  et  ses  Fonctions. 
Wildman's  International  Law. 

Z 

Zacharia,  Deutsches  Staats-  und  Bundesrecht. 

Zouche,  Solutio  Qusestionis   Veteris  et  Novje,  sive  de  Legati   Delinquentis 
Judice  Competente  Dissertatio. 


LIST    OF   EEPOETS. 


English. 


B 

Barnewall  and  Cresswell 

Bingham 

Bosanquet  and  Puller 

Burrows 

C 

Campbell 

Cases   in   Equity  under 

Talbot 
Clark  and  Finnelly 
Consistory  (Haggard) 

D 

Dodson  (Admiralty) 

Douglas 

Dow  and  Clark 

Dowling 

Durnford  and  East 


E 
Edwards  (Admiralty) 

G 


Lord 


Giffard 


H 


Haggard  (Admiralty) 
„       (Consistory) 

K 

Knapp  (Privy  Council) 


Law  Journal,  The 
Law  Reports,  The 

M 

Maule  and  Selwyn 

Modern 

Moore  (Privy  Council) 

R 

Robinson  (Sir  Christopher)  Ad- 
miralty 
Robertson  (Ecclesiastical) 

S 
Simon 

Smith,  Leading  Cases 
Strange 


T 


Taunton 


Vernon 

Vesey 

Vesey  and  Beames 

W 

Weekly  Reporter,  The 
Willson 


Youno;  and  Collier 


XXXll 


LIST    OF    REPORTS. 


Ao7ierica7i. 

B 

J 

Baldwin 

Johnson 

Bay 

Bee 

M 

Martin 

C 

Massachnsetts 

C  ranch 

Miles 

Dallas 
Devereiix 

D 
(Equity) 

P 

Peters 
Paine 

T 

F 

Taylor 

Freeman 

(Chi 

mcery) 

W 
Walker  (Chancery) 

Gallison 

G 

Wasliington  (C.  C.) 
Wheaton 

H 


Hill 


Yerger 


French. 
Gazette  des  Tribunaux. 


LIST      OF      CASES 

CITED    IN   THIS   VOLUME. 


Affaire  de  la  Maison  Balgnerie, 
de  Bordeaux,  centre  le  Gou- 
vernement  Espagnol,  144 

AiFaire  de  MM.  Ternaux,  Gan- 
dolphe  et  Compagnie  contre 
la  Republique  d'Haiti,  144 

Aimable,  Isabella,  The,  131 

Albrecht  v.  Sussman,  336 

Anderson  v.  Lewis,  131 

Anne,  The,  277 

Antelope,  The,  277 

Arnold  v.  United  Insurance 
Company,  336 

Atalanta,  The,  170 

Attorney -General,  The,  v.  Kent 
and  others,  240 

Attorney-General,  The,  of  Hong 
Kong,  V.  Kwok-a-sing,  130 

B 

Barbuit's    Case     in     Chancery, 

329 
Bass  (M.  de),   French   Minister, 

Case  of,  209 
Bella  Coerunes,  The,  278 
Blanche  v.  Rangel,  276 
Blight  V.  Rochester,  131 
Bolchos   V.   The    Three   Negro 

Slaves,  131 
British  Consul  v.  ship  Mermaid, 

131 


Cellamare,  Case  of,  213 
Charkieh,  The,  39,  147,  222 
Charlotte,  The,  130 
Christiansberg,  The,  115 
City   of  Berne  in    Switzerland, 

The,  V.  The  Bank  of  England, 

38 
Clarke  v.  Cretico,  333 
Colebrook  v.  Jones,  335 
Columbian        Government      v. 

Rothschild,  151 
Constitution,  The,  141 
Cross  V.  Talbot,  229 
Crouch    V.    Credit    Foncier    of 

England,  18 

D 

D'Abaunza,  M.  Carlier,  Case  of, 

327 
Da  Sa,  Case  of,  200,  211 
Dairy mple  v.  Dairy mple,  415 
Darling  v.  Atkins,  229 
De  Haber  v.  Queen  of  Portugal, 

146 
Diana,  The,  130 
Dolder  v.  The  Bank  of  England, 

38 
Duke  of  Brunswick  v.  King  of 

Hanover,  142 
Duke  de  Montellano  v.  Christin, 

153 
Dupont  V.  Pichon,  236 


Cabrera,  Ex  parte,  227 
Caroline,  The,  170,  173 

VOL.  II. 


Elise  Counhaye,  Case  of,  130 
Eliza  Ann,  The,  130 


XXXIV 


CASES   CITED. 


Elphinstone  v.  Bedreechund,  130 
Emperor  of  Austria  v.  Day  and 

Kossuth,  153 
Emperor  of  Brazil  v.  Eobinson 

and  others,  153 
England    (Ambassador    of,     at 

Constantinople),  Case  of,  209 
Evans  v.  Higgs,  228 


Falcon,  The,  336 
Fama,  The,  130 
Foster  v.  Neilson,  131 
Franz  et  Elise,  The,  276 

G 

Garcia  v.  Lee,  131 
Gelston  v,  Hoyt,  39 
Gernon  v.  Cochrane,  277 
Gladstone  v.  Musurus  Bey,  223 
Gordons.  Kerr,  131 
Graham  v.  Pennsylvania,  131 
Gratitudine,  The,  115 
Griswold  v.  Washington,  336 
Gyllenburg  (Swedish  Ambassa- 
dor), Case  of,  210 

H 

Hamiltons  v.  Eaton,  131 
Heathfield  v.  Chilton,  228,  332 
Henderson  v.  Poindexter,  131 
Hermann  Delong,  Case  of,  328 
Hoey  (M.  Van),  Case  of,  211 
Holdernesse  (English  Ambassa- 
dor at  Venice),  Case  of,  210 
Hope  and  others,  The,  336 
Hopkins  v.  De  Robeck,  230 
Hotham  v.  East  India  Company, 

130 
Hutchinson  v.  Brock,  131 
Hylton  V,  Brown,  131 


Indian  Chief,  The,  335,  336 
Inglis  V.  Trustees  of  the  Sailors' 
Snug  Harbour,  226 


Inoyosa  and   Colonna    (Spanish 
Ambassadors),  Case  of,  208 


Jackson  v.  Porter,  131 
Josephine,  The,  336 

K 

King,    The,    in    his    Office    of 

Admiralty,  v.  Miller,  55 
King,  The,  v.  Benson,  55,  56 
King   of   Spain,  v,  Hullett  and 
Widder,  151 


L'Aubespine,  French  Ambassa- 
dor, Case  of,  206 
Le  Louis,  The,  74 
Lindo  V.  Rodney,  130 
Lockwood  V.  Coysgarne,  229 

M 

Madison,  The,  170 

Magdalena  Steam  Navigation  v. 

Martin,  223 
Maltass  v.  Maltass,  94,  130 
M'Nair  v.  Ragland,  131 
Manilla,  The,  38,  39 
Marryat  v,  Wilson,  130 
Masters  v.  Manby,  229 
Mendoza,  Spanish   Ambassador, 

Case  of,  206 
Miller  v.  Gordon,  131 

V.  The  Resolution,  131 

Minerva,  The,  55 
Molly,  The,  130 
Morgan  v.  Lariviere,  144 
Mostyn  v.  Fabrigas,  234 

N 

Nabob   of  Arcot  v.  East  India 

Company,  143 
National    Bolivian     Navigation 

Company  v.  Wilson,  143 
Native,  The,  57 


CASES   CITED. 


XXXV 


Nina,  The,  276 
Novello  V,  Toogood,  228 

0 

Oldknow  V.  Wainwright,  374 
Orser  v.  Hogg,  131 


Parlement  Beige,  The,  130,  141 
Penedo  v.  Johnson,  153 
Pilkington     v.     Commissioners, 

&c.,  15 

V.  Stanhope,  231 

Pizarro,  The,  131 

President,  The,  336 

Prioleau   v.    United   States  and 

Andrew  Johnson,  151 

Q 

Queen,  The,  in  her  Office  of 
Admiralty,  v.  James  N.  Forbes, 
55 

Queen,  The,  v.  Ewen,  55 

R 

Regina   v.  Most,  48 

V.  Wilson,  130 

Kepublic  of  Costa  Rica  v.    Er- 

langer,  152 

of  Liberia   v.  Imperial 


Bank,  152 


V.  Roye,  153 


152 


of   Peru    V.   Weguelin, 


Respublica  v.  De  Longchamps, 

215,  226 
Richardson    v,   Anderson,  129, 

130 
Ringende  Jacob,  The,  127,  139 
Robson  V.  The  Huntress,  277 
Rose  v,  Himely,  40 


Sharpe  v.  Crispin,  335 

Society  for   the  Propagation  of 

the  Gospel  v.  Wheeler,  355 
Soller  (M.),  Case  of,  328 
Solon    (M.),    Case    of,    against 

Mehemet  AH,  145 
St.  I.  Indiano,  The,  131 
Stewart  (Dr.),  Case  of,  ]80 
Stockton  V.  Williams,  132 
Sully  (Due   de),  Case  of  one  of 

the  Retinue  of,  207 
Swift  V.  Kelly,  415 


Taylor  v.  Barclay,  38 

V.  Best  and  others,  222, 

230,  231 
Teutonia,  The,  115 
Thompson  v.  Powles,  38 
Torlade  v.  Barazzo,  214 
Trent,  The,  Case  of,  25, 169-174 
Triquet  and  others  v.  Bath,  228, 

332 
Twycross  v.  Dreyfus,  18,  143 

U 

United  States   v.  Benner,     188, 
214 

y.  Hand,  236 

V.  Little,  214 

V,  McRae,  154 

V.  Ortega,  214 

V.  Palmer,  39 

V.  Percheman,  131 

2;.Wagner,38,156 


Valarino  v.  Thomson,  277 
Van  Hoey  (M.),  Case  of,  211 
Vavasseur  v.  Krupp,  1 43 
Viveash   v.   Becker,    228,    326, 
334 


Santissima  Trinidad,  The,  131 
Secretary  of   State  for  India  v. 
Kamachee  Boye  Sahaba,  2 


W 

Wadsworth  v.   Queen  of  Spain, 
143 


XXVI  CASES    CITED. 

Ware  v.  Highton,  124,  131  Y 

Whitaker  v,  English,  131  Yrisarri  v.  Clement,  39 
Widinore  v.  Alvarez,  228 

Wilson  V.  Smith,  131  Z 

Worth,  Mr.,  Case  of,  5  Zacheman,  The,  130 


COMMENTARIES 

UPON 

INTERNATIONAL    LAW. 


PAET    THE    FIFTH. 


CHAPTEE  I. 

RIGHTS   INCIDENT    TO   THE    EQUALITY   OP    STATES. 

I.  It  has  been  said  («)  that  the  Eights  incident  to 
Equality  seem  to  flow,  more  especially,  from  the  second 
of  the  two  propositions  upon  which  the  science  of  Interna- 
tional Law  is  mainly  built ;  namely,  the  proposition  that 
each  State  is  a  member  of  an  Universal  Community;  and 
that  the  principal  Eights  incident  to  this  doctrine  of  the 
Equality  of  States  are  the  following : — 

I.  The  Eight  of  a  State  to  afford  protection  to  her  subjects 
wheresoever  commorant  (Z>)  :  and  under  this  category  must 
be  considered  the  important  question  of  Debts  due  by  the 
Government  of  one  State  to  the  Subjects  of  another. 


(a)  Vide  ante,  vol.  i.  part  i.  c.  2,  p.  10  ;  part  iii.  c.  2.  p.  216. 

(b)  Orotius,  1.  iii.  c.  ii.     Quomodo  jure  gentium  bona  subditorum  pro 
debito  imperantium  obligentur :  ubi  de  represscdiis. 

Vattel,  1.  ii.  c.  xiv.  sec.  216. 

Heffter,  134. 

Martens,  1.  iii.  c.  3.  sec.  110. 
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II.  The  Right  of  a  State  to  the  Recognition  of  her 
Government  by  the  Grovernment  of  other  States. 

III.  The  right  of  each  State  to  external  Marks  of  Honour 
and  respect  from  other  States. 

IV.  The  Right  of  each  State  to  enter  into  International 
Covenants  and  Treaties  with  other  States. 

It  is  proposed  to  consider  these  subjects  in  the  following 
Chapters.  But  with  regard  to  all  of  them  it  should  be 
borne  in  mind  that — to  use  well-considered  judicial  language 
— the  Transactionsof  Independent  Sovereign  States  between 
each  other  are  governed  by  other  laws  than  those  which 
Municipal  Courts  administer.  Such  Courts  have  neither 
tlie  means  of  decreeing  what  is  right,  nor  the  power  of 
enforcing  any  decision  which  they  may  make  (c). 


(c)  Secretary  of  State  for  India  v.  Kamachee  Boye  Sahaha.     13  Moore, 
Privy  CovMcil  Rep.,  pp.  75,  84-86, 
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CHAPTER  11. 

RIGHT  OF  PROTECTING  CITIZENS  IN  FOREIGN  COUNTRIES. 

II.  The  limitation  which  this  Right  of  Protection  pre- 
scribes to  the  foregoing  Right  of  Jurisdiction  may  be  in 
a  great  measure  inferred  from  what  has  been  stated  with 
respect  to  the  extent  of  the  latter  Right. 

"  Prima  autem  maximeque  necessaria  cura  pro  subditis, 
"  sive  qui familiari,  sive  qui  civili  subsunt  imperio  ;  sunt  enim 
"  quasi  pars  rectoris^''  is  the  language  of  Grotius  {a)\ 
and  Vattel  (b),  following  in  the  same  track,  observes  : — 
"  Quiconque  maltraite  un  citoyen,  offense  indirectement 
"  I'Etatqui  doit  proteger  ce  citoyen  "  (c). 

It  has  been  said  that  every  individual  who  enters  a 
foreign  territory,  binds  himself,  by  a  tacit  contract,  to  obey 
the  laws  enacted  in  it  for  the  maintenance  of  the  good  order 
and  tranquillity  of  the  realm  (^d).  The  converse  of  the  pro- 
position is  equally  true. 

Foreigners,  whom  a  State  has  once  admitted  uncondition- 
ally into  its  territories,  are  entitled  not  only  to  freedom 
from  injury  (e),  but  to  the  execution  of  justice  (/)  in  respect 


(a)   Grotius,  1.  ii.  c.  xxv.     De  causis  belli  pro  aliis  suscipiendi. 
{b)  Heffter,  ss.  Q,  59,  60. 

Vattel,  1.  ii.  vi.  De  la  part  que  la  nation  pent  avoir  aux  actions  de  ses 
citoyens. 

(c)  Grotius,  ubi  supra. 
Vattel,  ubi  supra. 

(d)  Vide  ante,  vol.  i.  p.  454. 

(e)  Co7'respondence  respecting  the  Arrest  of  Mr.  Harwood  (the  Vienna 
Correspondent  of  "  The  Morning  Chronicle  ")  by  the  Aust?'ian  Autho7'ities 
at  Vienna,  1852-3.     Laid  before  Parliament,  1853. 

(/)  Debates  in  both  Houses  of  Parliament  on  the  Affairs  of  Greece  and 
the  Claims  of  Don  Pacifico. — Hansard's  Pari,  Deb.  June,  1850. 
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to  their  transactions  with  the  subjects  of  that  State,  No  country 
has  a  right  to  set,  as  it  were, a  snare  for  foreigners  ;  therefore 
conditions  hostile  to  their  interests,  or  different  from  general 
usage,  must  be  specified  beforehand  {g).  Foreigners  are  not, 
as  will  be  seen  hereafter,  strictly  speaking,  entitled  to  demand 
as  a  right  the  execution  of  justice  in  civil  matters  relating  to 
affairs  either  between  themselves^  or  between  themselves  and 
the  citizens  of  a  third  State.  How  far  the  Comity  of 
nations  extends  to  these  last  two  cases  will  be  considered 
hereafter  ik).  It  is  only  necessary  to  remark  here,  that  the 
refusal  on  the  part  of  a  State  to  do  justice  between  commorant 
foreigners,  with  respect  to  disputes  which  have  arisen  from 
transactions  in  that  State,  is,  to  say  the  least  of  it,  a  very 
gross  violation  of  that  Comity  {i). 

III.  The  State,  to  which  the  foreigner  belongs,  may  inter- 
fere for  his  protection  when  he  has  received  positive  maltreat- 
ment, or  when  he  has  been  denied  ordinary  justice  in  the 
foreign  country.  The  State  of  the  foreigner  may  insist  upon 
reparation  immediately  in  the  former  case.  In  the  latter  the 
interference  is  of  a  more  delicate  character.  The  State  must 
be  satisfied  that  its  citizen  has  exhausted  the  means  of  legal 
redress  afforded  by  the  tribunals  of  the  country  in  which  he 
has  been  injured.  If  those  tribunals  are  unable  or  unwilling 
to  entertain  and  adjudicate  upon  his  grievance,  the  ground 
for  interference  is  fairly  laid.  But  it  behoves  the  interfering 
State  to  take  the  utmost  care,  first,  that  the  commission  of 
the  wrong  be  clearly  established ;  secondly,  that  the  denial  of 
the  local  tribunals  to  decide  the  question  at  issue  be  no  less 
clearly  established. 

It  is  only  after  these  propositions  have  been  irrefragably 


{g)  "  Des  qu'il  les  revolt,  il  s'engage  a  les  prot^ger  comme  ses  propres 
sujets,  a  les  faire  jouir,  aiitant  qu'il  depend  de  lui,  d'une  entiere  surety." 
—  Vattel,  1.  ii,  c.  viii.  s.  104. 

(7«)    Vattel,  1.  ii.  c.  viii.     JRegles  a  Vegard  des  etr angers. 

(i)  Vattel,  1.  ii.  c.  viii.  sec.  103.  "  Les  diff^rends  qui  peuvent  s'6lever 
entre  les  strangers,  ou  entre  un  stranger  et  un  citoyen,  doivent  etre 
terminus  par  le  juge  du  lieu,  et  suivant  les  lois  du  lieu." 
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proved,  that  the  State  of  a  foreigner  can  demand  reparation 
at  the  hands  of  the  Government  of  his  country;  and  it  is 
not  till  after  the  Executive  as  well  as  the  Judicial  Authori- 
ties have  refused  redress,  that  recourse  can  be  had  to 
Repjnsals  (J),  much  less  to  War. 

As  a  general  rule,"  no  objection  to  the  forms  of  procedure 
or  the  mode  of  administering  justice  in  the  Courts  of  the 
country,  can  found  any  such  demand ;  the  foreigner  should 
have  considered  these  things  before  he  entered  into  trans- 
actions in  the  country  (k).  Nevertheless,  a  plain  violation  of 
the  substance  of  natural  justice,  e.g.  refusing  to  hear  the 
party  or  to  allow  him  to  call  witnesses,  would  amount  to  the 
same  thing  as  an  absolute  denial  of  justice. 

"  Jus  repressaliura  "  (says  Grotius)  "  fieri  intelligitur  non 
"  tantum  si  in  sontem  aut  debitorem  judicium  intra  tempus 
"  idoneum  obtineri  nequeat,  verum  etiam  si  in  reminime  duhia 
"  (nam  in  dubia  re  praesumptio  est  pro  his  qui  ad  judicia 
"  publice  electi  sunt)  plane  contra  jus  judicatum  sit;  nam 
"  auctoritasjudicantis  non  idem  in  exteros  quod  in  subditos 
"  valet.  .  .  exteriautem  jushabent  cogendi,  sed  quo  uti  non 
"  liceat  quamdiu  per  judicium  suum  possint  obtinere  "  (I). 

It  is  impossible  to  state  the  law  more  ably  or  more  clearly 
than  in  the  reply  of  Great  Britain,  in  1753,  to  the  King  of 
Prussia  (m).  According  to  that  statement,  "  The  law  of 
"  nations,  founded  upon  justice,  equity,  convenience,  and 
"  the  reason  of  the  thing,  and  confirmed  by  long  usage,  does 
"  not  allow  of  reprisals,  except  in  cases  of  violent  injuries 
"  directed  or  supported  by  the  State  ;  and  justice  absolutely 
"  denied  in  re  minime  duhia  by  all  the  tribunals,  and  after- 
"  wards  by  the  Prince  "  (^). 


( /)    Vide  post,  vol.  iii. 

(Jc)  See  the  case  of  Mr.  Worth — Papers  laid  before  Parliament  1871. 
(I)   Grotius,  1.  iii.  c.  ii.  s.  6. 
(wi)  2  Martens,  Causes  celebres,  part  i. 

P.  57  oi  Memorial, — Cabinet  Library  of  Scarce  and  Celebrated  Tracts, 
vol.  i. 

(w)   Treaty  between  England  and  Holland,  July  31,  1667.     Reprisals  not 
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IV.  The  distinction  between  domiciled  persons  and 
visitors  in  or  passengers  through  a  foreign  country  is  never 
to  be  lost  sight  of;  because  it  must  affect  the  application  of 
the  rule  of  law  which  empowers  a  nation  to  enforce  the 
claims  of  its  subjects  in  a  foreign  State.  The  foreign 
domicil  does  not  indeed  necessarily  take  away  this  rule  of 
law,  but  it  renders  the  invocation  of  it  less  reasonable,  and 
the  execution  of  it  more  difi&cult. 

A  subject,  who  has  deliberately  domiciled  himself  in 
another  State,  can  have  no  ground  of  complaint,  if  he  be 
subjected  to  many  taxes  and  impositions  from  which  the 
simple  stranger  would,  by  the  usage  of  nations,  be  exempt. 
Moreover  he  must  be  taken  to  have  considered  the  habits  of 
the  people,  the  laws  of  the  country,  and  their  mode  of  ad- 
ministration, before  he  established  therein  his  household 
gods,  and  made  it  the  principal  seat  of  his  fortunes.  He 
cannot  therefore  expect,  that  every  complaint  which,  with 
respect  to  these  matters,  he  may  be  disposed  to  urge  upon 
his  native  Government,  will  of  necessity  be  entertained  by 
it.  More  especially,  if,  being  permitted  by  the  law  of  his 
domicil,  he  have  purchased  land,  and  thus  incorporated 
himself,  as  it  were,  into  the  territory  of  a  foreign  country, 
he  cannot  require  his  native  Government  to  interfere  on 
the  subject  of  the  operation  of  municipal  laws,  or  the  judg- 
ment of  municipal  tribunals  upon  his  rights  of  immovable 
property  in  this  foreign  land. 

The  case  must  be  one  of  flagrant  violation  of  justice, 
which  would  lay  the  foundation  of  an  International  re- 
monstrance in  such  a  matter ;  unless,  indeed,  the  provisions 
of  some  particular  treaty  (o),  or  some  public  proclamation 
of  the  foreign  Government,  take  the  case  out  of  the  ap- 
plication of  the  general  law. 

Grotius  takes  this  distinction  very  strongly  between  the 


to  be  granted  till  Justice  has  been  demanded  according  to  the  ordinary 
course  of  law. 

(o)  See  next  Chapter. 
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actually  domiciled  and  the  merely  commorant  foreigner,  in  his 
discussion  on  the  important  question  upon  which  we  are  now 
about  to  enter,  viz.  as  to  the  liability  of  the  nation  at  large 
for  the  obligations  incurred  by  their  Government. — "  Jure 
"  gentium  subjacent  pignorationi  omnes  subditi  injuriam 
"  facientis,  qui  tales  sunt  ex  causa  'permanente^  sive  indigence, 
"  sive  advencB :  non  qui  transeundi  aut  morcB  exigucE  causa 
"  alicuhi  sunt  "  (p). 

Recent  times  have  furnished  some  striking  examples  of 
armed  intervention  of  States  on  behalf  of  injured  subjects. 

The  Convention  in  1861  between  England,  France,  and 
Spain,  led  to  the  combined  expedition  to  Mexico,  in  order  to 
enforce  the  payment  of  debts  due  from  that  State  to  their 
subjects,  and  for  the  general  redress  of  injuries  to  them  (g). 

The  war  of  1868,  waged  by  England  against  Abyssinia, 
for  the  imprisonment  and  detention  of  British  subjects — a 
war  very  remarkable  for  the  skill  and  vigour  with  which  it 
was  conducted,  and  the  complete  success  which  crowned 
it(r), 

The  exigencies  of  war  may  sometimes  compel  a  belligerent 
to  make  immediate  use  of  the  property  of  subjects  of  neutral 
States  commorant  in  his  territory :  in  such  cases,  he  must 
prove  the  overwhelming  necessity  which  led  to  the  act,  and 
make,  as  soon  as  practicable,  full  compensation  to  the  injured 
person.  The  conduct  pursued  by  the  Prussian  Government 
with  respect  to  the  seizure  of  British  vessels  in  the  Seine  by 
the  Prussian  army  during  the  recent  war  with  France, 
most  fully  recognised,  and  most  amply  discharged,  these 
international  obligations  (.§). 


(p)   Grotius,  1.  iii.  c.  ii.  sec.  vii. 
(q)  Ann.  Reg.  1862.      Vide  ante,  vol.  i.  p.  605. 
(r)  16.1868. 

(s)  See   Correspondence  (laid  hefore    Parliament    1871)  respecting  the 
sinking  of  six  British  vessels  in  the  Seine  hy  Prussian  troops. 
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CHAPTER  III. 

RIGHT    OF    PROTECTING    CITIZENS    IN   FOREIGN 
COUNTRIES. — DEBTS    OF    THE    STATE. 

V.  The  right  of  interference  on  the  part  of  a  State,  for 
the  purpose  of  enforcing  the  performance  of  justice  to  its 
citizens  from  a  foreign  State,  stands  upon  an  unquestionable 
foundation,  when  the  foreign  State  has  become  itself  the 
debtor  of  these  citizens. 

It  must,  of  course,  be  assumed  that  such  State  has,  through 
the  medium  of  its  proper  and  legitimate  organs,  contracted 
such  debt;  whether  that  organ  be  the  Sovereign  alone 
according  to  the  Constitution  of  Russia,  or  the  Sovereign 
and  Parliament,  according  to  the  Constitution  of  England, 
the  debt  so  contracted  with  foreign  citizens,  whether  in  an 
individual  or  a  corporate  capacity,  constitutes  an  obligation, 
of  which  the  country  of  the  lenders  has  a  right  to  require 
and  enforce  the  fulfilment.  Whether  it  will  exercise  that 
right  or  not  is  a  matter  for  the  consideration  of  its  private 
domestic  policy  :  "  Les  emprunts,"  Yattel  says,  with  great 
precision  («),  "faits  pour  le  service  de  I'Etat,  les  dettes 
"  crees  dans  Tadministration  des  affaires  publiques,  sont  des 
"  contrats  de  droit  etroit,  obligatoires  pour  I'Etat  et  la  nation 
*'  entiere.     Rien  ne  pent  la  dispenser  d'acquitter  ces  dettes- 


(a)   Vattel,  1.  ii.  c.  xiv.  s.  216. 

Cod.  \.  xi.  t.  29.  de  jure  Reipuhlicce.  "An  respublica,  in  cujiis  locum 
siiccessistis,  ideo,  quia  satisfecisse  debito  vos  proponitis,  jus  pignoris  in 
eo  fundo  habeat,  apud  suum  judicem  quseritur.  Si  enim  neque  beneficio 
sibi  concesso  id  jus  nacta  est,  neque  specialiter  in  obligatione  pignoris 
sibi  prospexit,  causa  ejus  non  separatur  a  ceteris  creditoribus,  qui  liabent 
personalem  actionem." 


DEBTS    OF    THE    STATE.  9 

"  la.  Des  qu'elles  ont  ete  contractees  par  une  puissance 
"  legitime,  le  droit  du  creancier  est  inebranlable." 

And  he  adds,  anticipating  a  revolutionary  argument  of 
later  times :  "  Que  I'argent  emprunte  ait  tourne  au  profit  de 
"  I'Etat,  ou  qu'il  ait  ete  dissipe  enfolles  depenses,  ce  n'est  pas 
"  I'afFaire  de  celui  qui  prete.  II  a  confie  son  bien  a  la  nation ; 
"  elle  doit  le  lui  rendre.  Tant  pis  pour  elle,  si  elle  a  remis 
"  le  soin  de  ses  affaires  en  mauvaises  mains." 

It  seems  to  have  been  in  accordance  with  this  important 
rule  of  International  Law,  that  the  following  circular  was 
addressed,  in  1848,  by  Viscount  Palmerston,  the  Secretary 
of  State  for  foreign  Affairs,  to  the  British  representatives  in 
foreign  States  ; — 

"  Foreign  Office,  January  1848, 
"  Her  Majesty's  Government  had  frequently  had  occasion 
"  to  instruct  her  Majesty's  representatives  in  various  foreign 
*'  States  to  make  earnest  and  friendly,  but  not  authoritative 
"  representations,  in  support  of  the  unsatisfied  claims  of  British 
"  subjects  who  are  holders  of  public  bonds  and  money  se- 
"  curities  of  those  States. 

"  As  some  misconception  appears  to  exist  in  some  of  those 
''  States  with  regard  to  the  just  right  of  her  Majesty's  Go- 
*^  vernment  to  interfere  authoritatively,  if  it  should  think  fit 
''  to  do  so,  in  support  of  those  claims,  I  have  to  inform  you, 
"  as  the  representative  of  her  Majesty  in  one  of  the  States 
"  against  which  British  subjects  have  such  claims,  that  it  is 
"  for  the  British  Government  entirely  a  question  of  discretion, 
^^  and  by  no  means  a  question  of  International  Bight,  whether 
"  they  should  or  should  not  make  this  matter  the  subject  of 
"  diplomatic  negotiation.  If  the  question  is  to  be  considered 
"  simply  in  its  bearing  upon  International  Right,  there  can 
"  be  no  doubt  whatever  of  the  perfect  right  which  the  Go- 
"  vernment  of  every  country  possesses  to  take  up,  as  a  matter 
"  of  diplomatic  negotiation,  any  well-founded  complaint  which 
"  any  of  its  subjects  may  prefer  against  the  Government  of 
^'  another  country,  or  any  wrong  which  from  such  foreign 
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*^  Government  those  subjects  may  liave  sustained ;  and  if  the 
"  Government  of  one  country  is  entitled  to  demand  redress 
"  for  any  one  individual  among  its  subjects  who  may  have 
"  a  just  but  unsatisfied  pecuniary  claim  upon  the  Government 
*'  of  another  country,  the  right  so  to  require  redress  cannot 
"  be  diminished  merely  because  the  extent  of  the  wrong  is 
"  increased,  and  because  instead  of  there  being  one  individual 
"  claiming  a  comparatively  small  sum,  there  are  a  great 
"  number  of  individuals  to  whom  a  very  large  amount  is  due. 

"  It  is  therefore  simply  a  question  of  discretion  with  the 
"  British  Government  whether  this  matter  should  or  should 
"  not  be  taken  up  by  diplomatic  negotiation,  and  the  decision 
"  of  that  question  of  discretion  turns  entirely  upon  British 
"  and  domestic  considerations. 

"  It  has  hitherto  been  thought  by  the  successive  Govern- 
"  ments  of  Great  Britain  undesirable  that  British  subjects 
"  should  invest  their  capital  in  loans  to  foreign  Governments 
"  instead  of  employing  it  in  profitable  undertakings  at  home  ; 
"  and  with  a  view  to  discourage  hazardous  loans  to  foreign 
"  Governments,  who  may  be  either  unable  or  unwilling  to 
"  pay  the  stipulated  interest  thereupon,  the  British  Govern- 
"  ment  has  hitherto  thought  it  the  best  policy  to  abstain  from 
"  taking  up  as  International  Questions  the  complaints  made 
"  by  British  subjects  against  foreign  Governments  which 
"  have  failed  to  make  good  their  engagements  in  regard  to 
"  such  pecuniary  transactions. 

"  For  the  British  Government  has  considered  that  the  losses 
"  of  imprudent  men,  who  have  placed  mistaken  confidence  in 
"  the  good  faith  of  foreign  Governments,  would  prove  a 
"  salutary  warning  to  others,  and  would  prevent  any  other 
*^  foreign  loans  from  being  raised  in  Great  Britain,  except 
"  by  Governments  of  known  good  faith  and  of  ascertained 
"  solvency.  But  nevertheless,  it  might  happen  that  the  loss 
"  occasioned  to  British  subjects  by  the  non-payment  of  in- 
"  terest  upon  loans  made  by  them  to  foreign  Governments 
"  might  become  so  great  that  it  would  be  too  high  a  price  for 
"  the  nation  to  pay  for  such  a  warning  as  to  the  future,  and 
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'*  in  such  a  state  of  things  it  might  become  the  duty  of  the 
"  British  Government  to  make  these  matters  the  subject  of 
"  diplomatic  negotiation. 

"  In  any  conversation  which  you  may  hereafter  hold  with 

"  the Ministers  upon  this    subject,  you   will  not   fail 

"  to  communicate  to  them  the  views  which  her  Majesty's 
"  Government  entertain  thereupon,  as  set  forth  in  this 
"  despatch.     I  am,  &c.  Palmerston." 

In  June  1847,  Lord  George  Bentinck  brought  forward  a 
motion  in  the  House  of  Commons,  ^'  that  an  address  be  pre- 
"  sented  to  her  Majesty,  humbly  praying  that  her  Majesty 
"  may  be  graciously  pleased  to  take  such  steps  as  may  be 
"  deemed  advisable  to  secure  for  the  British  holders  of  unpaid 
"  foreign  bonds  redress  from  the  respective  Governments." 

In  replying  to  Lord  G.  Bentinck,  Lord  Palmerston  said: 
"  Although  I  entreat  the  House,  upon  grounds  of  public 
"  policy,  not  to  impose  at  present  upon  her  Majesty's 
"  Government  the  obligation  which  the  proposed  address 
"  would  throw  upon  them,  yet  I  would  take  this  opportunity 
"  of  warning  foreign  Governments  who  are  debtors  to  British 
"  subjects,  that  the  time  may  come  when  this  House  will  no 
"  longer  sit  patient  under  the  wrongs  and  injustice  inflicted 
'*  upon  the  subjects  of  this  country.  I  would  warn  them  that 
^'^  the  time  may  come  when  the  British  nation  will  not  see 
"  with  tranquillity  the  sum  of  150,000,000/.  due  to  British 
"  subjects  and  the  interest  not  paid  ;  and  I  would  warn  them 
"  that  if  they  do  not  make  proper  efforts  adequately  to  fulfil 
"  their  engagements,  the  Government  of  this  country,  what- 
"  ever  men  may  be  in  office,  may  be  compelled  by  the  force 
"  of  public  opinion  and  by  the  votes  of  Parliament  to  depart 
*^  from  that  which  has  hitherto  been  the  established  practice 
"  of  England,  and  to  insist  upon  the  payment  of  debts  due  to 
"  British  subjects.  That  we  have  the  means  of  enforcing 
"  the  rights  of  British  subjects  I  am  not  prepared  to  dispute. 
"  It  is  not  because  we  are  afraid  of  those  States,  or  all  of 
"  them  put  together,  that  we  have  refrained  from  taking  the 
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"  steps  to  which  my  noble  friend  (Lord  G.  Bentinck)  would 
"  urge  us.  England,  I  trust,  will  always  have  the  means 
"  of  obtaining  justice  for  its  subjects  from  any  country  upon 
"  the  face  of  the  earth.  But  this  is  a  question  of  expediency, 
"  and  not  a  question  of  power ;  therefore,  let  no  foreign 
'^  country  who  has  done  wrong  to  British  subjects  deceive 
"  itself  by  a  false  impression,  either  that  the  British  nation 
"  or  the  British  Parliament  will  for  ever  remain  patient 
"  acquiescents  in  the  wrong,  or  that,  if  called  upon  to  enforce 
"  the  rights  of  the  people  of  England,  the  Government  of 
•'  England  will  not  have  ample  means  at  its  command  to 
"  obtain  justice  for  them  "  (h), 

Va.  a  more  recent  expression  of  opinion  is  to  be  found 
in  the  following  extract  from  a  letter  written  by  Mr.  Ham- 
mond at  the  direction  of  Lord  Granville,  the  then  Foreign 
Secretary,  to  the  Secretary  of  the  Council  of  Foreign 
Bondholders,  April  26,  1871  :— 

"  The  policy  of  her  Majesty's  Government  with  regard 
"  to  the  general  question  of  the  assistance  to  be  given  to 
"  foreign  Bondholders  who  fail  to  obtain  their  rights  has 
"  always  been,  and  will  continue  to  be,  limited  to  unofficial 
"  support,  and  to  friendly  remonstrance  with  such  foreign 
"  States,  as  from  time  to  time  fail  to  meet  their  obligations. 

"  Her  Majesty's  Government  are  in  no  way  party  to 
"  private  loan  transactions  with  foreign  States.  Contracts  of 
"  this  nature  rest  only  between  the  Power  borrowing  and  the 
"  capitalists  who  enter  into  them  as  speculative  enterprises, 
"  and  who  are  content  to  undertake  extraordinary  risks  in 
"  the  hope  of  large  contingent  profits.  Further,  it  is  scarcely 
"  necessary  to  point  out  the  endless  troubles  which  certainly 
^^  would  arise  if  the  active  intervention  of  England  were 
"  exerted  to  redress  the  grievances  of  Bondholders.  Indepen- 
"  dent  of  the  expenses  which  would  necessarily  be  incurred  , 
"  and  the  risk  of  international  complications,  forcible  mea- 
"  sures,  if  adopted  towards  small  States— which,  for  the  most 

(&)  Hansard,  Pari.  Deb.  1847 . 
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"  part,  are  the  ones  complained  of — would  subject  this  coun- 
"  try  to  grievous  imputations.  For  such,  and  other  obvious 
"  reasons,  her  Majesty's  Government  have  determined,  as  a 
*^  matter  of  wise  policy,  to  abstain  from  taking  up  as  in- 
"  ternational  questions  the  complaints  of  British  subjects 
'^  against  foreign  States  which  fail  to  make  good  their  en- 
"  gagements  in  regard  to  such  pecuniary  transactions ;  or  to 
"  interpose,  except  by  good  offices,  between  Bondholders 
"  and  the  States  by  which  they  may  be  wronged. 

*'  Her  Majesty's  Government  will,  however,  be  at  all 
"  times  ready  to  give  their  unofficial  support  to  Bondholders 
"  in  the  prosecution  of  their  claims  against  defaulting 
"States ;  and  such  parties  may  always  count  upon  the  moral 
"  influence  of  this  country  being  exerted,  though  unofficially, 
"  on  their  behalf;  but  the  parties  must  not  expect  that 
"  forcible  measures,  such  as  reprisals,  and  still  less  any  of  a 
"  more  decidedly  warlike  character,  will  ever  be  resorted  to 
"  by  her  Majesty's  Government  in  support  of  their  claims." 

The  British  Government  has  in  fact  always  hesitated  to 
resort  to  forcible  measures  in  order  to  compel  payment  of  debts 
due  from  a  foreign  State  to  private  individuals;  but  there 
have  been  various  instances  of  unofficial  and  even  of  direct 
diplomatic  interference,  with  that  object.  The  interests  on  the 
debts  of  Columbia  and  Ecuador,  for  example,  have  been  allowed 
to  be  paid  through  the  British  Ministers  accredited  to  those 
States.  The  protests  of  creditors  have  occasionally  been 
transmitted  to  defaulting  Governments  by  our  diplomatic 
agents.  In  Egypt  the  public  finances  have  been  for  some 
years  under  foreign  supervision — a  supervision  in  which 
France  and  England,  mainly  in  consequence  of  the  large  pro- 
portion of  Egyptian  bonds  held  by  French  and  English  citizens, 
have  taken  a  leading  part.  Lord  Salisbury,  when  Foreign 
Minister,  and  one  of  the  representatives  of  this  country  at  the 
Congressof  Berlin,  promised  that  serious  attention  should  be 
given  to  a  protest  made  by  the  Bondholders  of  the  Turkish 
loans  of  1858  and  1862  against  any  alteration  of  the  securities 
pledged  to  them  by  the  Turkish  Government;  and  it  was 
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agreed  between  the  Plenipotentiaries  at  their  sitting  of 
July  2,  1878,  that  the  indemnity  payable  to  Russia  should 
be  posterior  to  such  existing  debts  of  Turkey  as  were 
secured  by  any  previous  hypothecation,  or  by  the  Anglo- 
French  guarantee  (c). 

VI.  The  obligation  of  the  State  debtor  is,  if  possible,  yet 
stronger  when  the  debt  has  been  guaranteed  by  Treaty  (c?). 
For  in  that  case,  the  foreign  may  be  entitled  to  a  preference 
over  the  domestic  creditor. 

As  a  general  rule,  the  proposition  of  Martens  seems 
correct,  that  the  foreigner  can  only  claim  to  be  put  on  the 
same  footing  as  the  native  creditor  of  the  State. 

yil.  It  may  indeed  happen,  as  the  same  author  most 
justly  observes,  that  the  debtor  State  may  adopt  measures 
of  domestic  finance,  so  fraudulent  and  iniquitous,  so  evidently 
repugnant  to  the  first  principles  of  justice,  with  so  manifest 
an  intention  of  defeating  the  claims  of  its  creditors,  as  to 
authorise  the  Government  of  the  creditors  in  having  recourse 
to  acts  of  retaliation,  reprisals,  or  open  war,  — such  measures, 
for  instance,  as  the  permanent  depreciation  of  coin  or  paper 
money,  or  the  absolute  repudiation  of  debts  contracted  on 
the  public  faith  of  the  country. 

The  epithet  permanent  is  used,  because  it  could  scarcely 
be  denied  that,  in  a  case  of  extraordinary  necessity  {e\  a 
nation  might  adopt  temporary  measures  of  finance  with 
regard  to  its  paper  money,  of  which  the  foreign  creditor 
could  not  justly  complain. 

But  then  he  has  a  right  to  the  observance  of  two  con- 
ditions :  —1.  That  the  real  value  of  the  loan  be  eventually 
paid.  2.  That  he  be  placed  during  the  interim  on  the  same 
footing  as  the  domestic  creditor. 

VIII.  The    French    Government,    during   the   last  war 

(f)  Eleventh  Protocol  of  the  Berlin  Congress.  Parliamentan/  Papers, 
Turkey,  No.  39  (1878)  ;  and  see  Correspondence  respecting  Otto7nan  Loans, 
Parliamentary  Papers,  Turkey,  No.  20  (1880). 

{d)  E.  g.  as  in  the  case  of  Greece.  See  Convention  of  April  30,  1833, 
art.  xii.  De  M.  et  Be  C.  t.  iv.  p.  340. 

(e)  See  also  case  mentioned  by  Vattel,  1.  ii.  c.  xii.  s.  170. 
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between  England  and  France,  confiscated  a  debt  due  from  a 
French  to  a  British  subject:  subsequently,  an  indemnity 
was  stipulated  for  on  the  part  of  the  English  Government. 
When  the  matter  was  brought  before  the  Commissioners 
appointed  to  adjust  claims  of  this  description,  a  question  of 
great  importance  arose,  namely,  whether  the  debt  was  to  be 
calculated  according  to  the  value  of  the  currency  at  the  time 
when  the  confiscation  took  place  ;  or,  there  having  been  sub- 
sequently to  the  time  of  this  confiscation  a  great  depreciation 
in  the  French  currency,  whether  the  value  should  be  calcu- 
lated in  the  depreciated  currency.  The  Commissioners  held 
that  the  debt  ought  to  be  calculated  according  to  the  value 
at  the  time  of  the  confiscation.  The  Privy  Council,  on 
appeal,  confirmed  their  decree  (/").  Sir  William  Grant,  one 
of  the  greatest  judges  ever  known  in  England,  in  delivering 
his  judgment,  observed  that  this  case  bore  no  analogy  to 
the  case  between  a  debtor  and  creditor,  whatever  might  be 
the  law  (g)  in  a  case  where  a  depreciation  of  currency 
happened  between  the  time  when  the  debt  was  contracted 
and  when  it  was  paid ;  for  he  said  :  "  There  is  a  wrong  act 
^^  done  by  the  French  Government :  then  they  are  to  undo 
^'  that  wrong  act,  and  to  put  the  party  in  the  same  situation 
"  as  if  they  had  never  done  it.  .  .  .  It  is  not  merely 
^'  the  case  of  a  debtor  paying  a  debt  at  the  day  it  falls  due ; 
"  but  it  is  the  case  of  a  wrongdoer  who  must  undo,  and 
"  completely  undo,  the  wrongful  act  he  has  done  ;  and  if  he 
"  recei^s«ed  the  assignats  at  the  value  of  50c^.,  he  does  not 
"  make  compensation  by  returning  an  assignat  which  is  only 
"  worth  20d, : — he  must  make  up  the  difference  between 
"  the  value  of  the  assignat  at  different  periods"  (h). 

In  fact,  the  creditor  is  entitled  to  a  restitutio  in  integrum, 
VIIIa.  In  States  where  a  general  income-tax  has  been  im- 


(/)  See  the  authorities  on  this  subject  collected  in  Story  on  Conflict  of 
Laws,  ss.  308-313. 

{g)   Vide  ante,  vol.  i.  part  i.  chap.  vhi.  p.  74. 

(A)  FilTiington  v.  Commissioners,  ^-c,  2  Kna/pp's  Privg  Council  Reports, 
pp.  17-21. 
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posed,  the  tax  being  levied  on,  amongst  other  things,  income 
arising  out  of  dividends  in  the  public  funds,  a  nice  question 
arises  whether  this  income-tax  should  be  levied  on  dividends 
payable  to  foreigners  resident  out  of  the  State  ;  that  is, 
whether  a  State  may  justly  impose  a  tax  on  the  interest 
of  her  own  debt  due  to  a  foreign  creditor,  in  cases  where  no 
stipulations  on  that  head  were  entered  into  at  the  time  of 
borrowing  the  money. 

The  several  States  of  the  United  States  of  America  deduct 
an  income-tax  of  the  State  from  the  interest  on  the  State 
debt  in  all  cases  ;  but  the  Government  of  the  United  States 
levies  no  income-tax  on  the  Federal  debt,  having,  in  fact, 
covenanted  not  to  do  so,  when  raising  its  loans. 

The  Austrian  and  Italian  Governments  levy  heavy  in- 
come-taxes on  the  interest  of  their  funded  debts,  and  make 
no  exception  in  the  case  of  foreign  creditors. 

In  England  the  tax  is  imposed  on  all  Government  funds, 
irrespectively  of  the  nationality  or  place  of  residence  of 
the  holder;  the  dividends  are  paid  through  the  Bank  of 
England,  and  the  amount  of  the  income-tax  for  the  time 
being  is  always  deducted  except  where  the  dividends  are 
below  5/. 

In  considermg  this  question  a  distinction  should  be  taken 
between  internal  and  external  loans,  that  is,  between  loans 
issued  within  the  limits  of  the  borrowing  State,  to  which  no 
foreigners  are  invited  to  contribute — as,  for  example,  the 
French  rentes  and  the  British  funds — and  loans  of  which  the 
principalis  wholly  or  in  part  raised,  and  the  interest  is  payable, 
in  a  foreign  country  ;  a  method  largely  resorted  to  by  Kussia, 
Turkey,  Italy,  and  many  other  States  in  which  the  supply 
of  native  capital  was  insufficient.  Where  the  loan  is  internal, 
there  seems  to  be  no  hardship  in  placing  a  foreign  purchaser 
of  any  portion  of  it  on  the  same  footing  as  a  domestic 
creditor,  and  when  an  income-tax  is  imposed,  it  is,  of  course, 
a  convenience  to  all  parties  that  the  Government,  which  is  to 
receive  the  tax,  should  deduct  it  from  the  interest,  which  in 
this  instance  the  Government  owes  to  the  payer  of  the  tax, 
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and  thus  avoid  a  double  process.  But  the  case  is  different 
where  the  loan  is  external,  and  it  seems  unjust  for  a  State 
that  has  avowedly  raised  its  loan  amongst  foreigners,  to 
apply  to  a  foreign  creditor,  if  resident  abroad  and  there- 
fore not  otherwise  subject  to  taxation  by  that  State,  that 
machinery  which,  on  the  ground  of  convenience,  is  applied 
in  the  cases  of  domestic  creditors,  in  order  to  subject  him 
to  a  tax  to  which  he  is  not  on  principle  liable. 

IX.  It  is  a  clear  maxim  of  International  Law  that  the 
property  of  the  subject  is  liable  for  the  debts  contracted 
by  the  State  of  which  he  is  a  member.  This  proposition  is 
discussed  with  learning  and  excellent  sense  by  Grotius. 
After  saying  that — "  Mero  naturae  jure  ex  facto  alieno  nemo 
"  tenetur  nisi  qui  bonorum  successor  est ;  "  and  citing  some 
remarkable  passages  from  Seneca,  "  Si  quis  patrice  me(R 
"  pecuniam  credat,  non  dicam  me  illius  debitor  em  ^  nee  hoc  ces 
•'  alienum  'projitehor  ;  ad  exsolvendum  tamen  hoe  portionem 
*'  meam  daho  ;  unus  e  populo  non  tanquam  pro  me  solvam, 
"  sed  tanquam  pro  patria  conferam.  SinguJi  debehunt  non 
"  tanquam  proprium^  sed  tanquam  publici  partem  "  (z)  ;  and 
after  observing  that  by  the  Eoman  Law  the  debts  of  the 
*^  universitas^''  or  corporate  body,  were,  on  failure  of  the 
funds  of  the  universitas,  binding  upon  individuals,  "  non 
"  (qua)  singuli,  sed  qua  pars  sunt  universorum ;  "  and  that 
the  whole  tenor  of  the  later  provisions  of  that  law  were 
adverse  to  the  principle  of  hypothecating  one  man's  property 
for  another's  debts,  even  for  public  debts ;  he  adds  in 
admirable  language : — "  Hgec  quanquam  vera  sunt,  tamen 
"  jure  gentium  voluntario  induci  potuit,  et  inductiun  apparet, 
"  ut  pro  eo  quod  debet  prtestare  civilis  aliqua  societas,  aut 
^'  ejus  caput,  sive  per  se  primo,  sive  quod  alieno  debito  jus 
"  non  reddendo  se  quoque  obstrinxerit,  pro  eo  teneantur  et 
"  obligata  sint  bona  omnia  corporalia  et  incorporalia  eorum 
^^  qui  tali   societati  aut  capiti  subsunt.     Expressit  autem 


(0  De  J.  B.  et  P.  1.  iii.  c.  ii.  8S.  1,  2. 
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"  hoc  quaedam  necessitas,  quod  alioqui  magna  daretur  in- 
"  juriis  faciendis  licentia,  cum  bona  imperantium  saepe  non 
"  tam  facile  possint  in  manus  venire,  quam  privatorum  qui 
"  plures  sunt.  Est  igitur  hoc  inter  jura  ilia  quas  Justinianus 
"  ait,  usu  exigente  et  humanis  necessitatibus,  a  gentibus 
"  humanis  constituta." 

IXa.  The  English  courts  have  decided  that  bonds 
payable  to  bearer,  issued  by  the  Government  of  a  State,  only 
create  a  debt  in  the  nature  of  a  debt  of  honour  which  can- 
not be  enforced  by  any  foreign  tribunal,  nor  by  the  tribunal 
of  the  borrowing  State  itself,  unless  with  the  consent  of  its 
Government  (j). 

IXb.  The  principle  has  long  been  recognised,  that  debts 
attaching  to  countries  are  to  be  respected,  and  that  on 
alienation,  whether  voluntarily  or  compulsorily,  such  debts 
must  be  adopted  by  the  successive  owners.  In  cases  of 
severance  the  debts  have  usually  been  apportioned  (k). 
Of  this  course  the  following  examples,  amongst  many 
others,  may  be  cited  :  — 

By  Article  8  of  the  Treaty  of  Luneville,  in  1801,  it  was 
determined  that  the  new  possessors  of  ceded  countries  (in- 
cluding the  territories  on  the  left  bank  of  the  Khine)  should 
be  charged  with  the  debts  hypothecated  thereon. 

On  the  separation  of  Belgium  from  Holland  a  division 
was  made  of  the  public  debt  of  the  kingdom  of  the  Nether- 
lands, and  a  part  of  it  was,  by  Article  13  of  the  Treaty  of 
1839,  transferred  from  the  debit  of  the  great  book  of  Am- 
sterdam, or  from  the  debit  of  the  general  treasury  of  the 
King  of  the  Netherlands,  to  the  debit  on  the  great  book  of 
Belgium. 

On  the  separation  of  the  Ionian  Isles  from  Great  Britain, 
Greece  undertook  the  public  debt  and  other  engagements 
attached  thereto  (Treaty  of  March  1864). 

On  the  cession  of  Lombardy  to  Italy,  the  latter  under- 

(j)   Crouch  V.  Credit  Fonder  of  England,  Law  Reports,  8  Q.B.  p.  374, 
A.D.  1873 ;  Tivy cross  v.  Dreyfus,  Law  Reports,  5  Ch.  D.  p.  605,  a.d.  1877. 
a^  See  Yol.  i.  pp.  211,  212. 
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took  the  charge  of  portions  of  the  Monte  Lombardo-Veneto 
debt  and  of  the  national  loan  of  1854  (Treaty  of  Zurich, 
November  10,  1859,  Article  7,  &c.  ;  Convention  of  Sep- 
tember 9,  1860). 

On  the  annexation  of  Savoy  and  Nice  to  France,  the 
latter  became  charged  with  a  portion  of  the  Sardinian  public 
debt  (Treaty  of  March  24,  1860,  Article  4,  and  Convention 
of  August  23,  1860,  Article  1). 

On  the  severance  of  the  Duchies  of  Schleswig-Holstein 
and  Lauenburg  from  Denmark,  the  public  debt  of  the 
latter  was  apportioned,  and  part  of  it  was  charged  on  the 
Duchies,  and  was  guaranteed  by  Austria  and  Prussia 
(Treaty  of  October  30,  1864,  Articles  8-11)  (/). 

To  these  instances  may  be  added  the  arrangements 
that  took  place  on  the  cession  of  Alsace-Lorraine  to  Ger- 
many in  1871,  and  still  more  recently  on  the  cession  by 
Turkey  of  portions  of  her  territory  to  Montenegro  and 
Servia  {m). 


{I)  Hertslet's  Map  of  JSwope  by  Treaty,  vols.  ii.  and  iii.  pp.  989, 
1594,  1383,  1453,  1630. 

{m)    Vide  ante,  vol.  i.  pp.  124,  129. 
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CHAPTER  IV. 

RECOGNITION. 

X.  Out  of  what  elements  the  Constitution  of  a  State  shall 
be  composed,  under  what  form  of  Government  it  shall  exist, 
are  questions  of  Public  Law  {a),  with  which,  so  long  as  the 
Constitution  and  Government  do  not  threaten  the  liberties  or 
other  States  {b),  International  Law  has  no  concern.  But  when 
a  new  State  springs  into  being,  and  demands  to  be  admitted 
into  the  great  commonwealth  of  States,  International  Law 
requires  that  her  political  status  be  so  far  considered  by 
other  States,  as  to  satisfy  them  that  she  is  capable  of  dis- 
charging international  obligations.  The  Recognition  of  the 
new  by  the  old  States  signifies  their  conviction  that  she 
possesses  such  capacity.  This  subject  of  Recognition  is 
closely  connected  with  that  of  Intervention  discussed  at  the 
end  of  the  last  volume,  and  is  a  kind  of  moral  intervention 
by  one  State  in  the  affairs  of  another  (c). 


(«)  Vol.  i.  p.  218.  (h)  Ihid.  p.  560. 

(c)  Martens,  t.  i.  1.  3,  c.  2,  s.  82,  n.  6.     De  la  Reconnaissance  politique. 

Klilher,  s.  23. 

Opjienheim,  p.  202,  kap.  8,  s.  9,  in  part  very  good  and  clear. 

Saalfeld,  s.  30,  pp.  63,  64. 

Wheaton,  Elem.  33,  37,  42. 

Heffter,  ss.  23,  29,  92. 

Martens,  Nouvelles  Causes  celebres,  torn.  i.  p.  370.  Cause  quatrieme : — 
"  Differends  surveniis  en  1778,  entre  la  Grande-Breta^ne  et  la  France, 
au  sujet  de  la  reconnaissance  de  I'ind^pendance  des  Colonies  anglc- 
americaines." 

Vattel,  1.  iv.  c.  v.  s.  68. 

Bluntschli,  Le  Droit  international  codifU  (1870),  1.  xi.  2.  Formation 
et  Reconnaissance  des  JEtats. 
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Sucli  is  the  usual  meaning  of  this  term  of  International 
Jurisprudence  ;  but  it  may  also  signify  the  act  of  acknowledg- 
ment by  the  State  itself,  from  which  the  Province  claiming 
its  independence  has  revolted,  of  the  independence  of  that 
Province. 

Such,  for  example,  were  the  formal  Recognitions  by  the 
German  Empire,  in  1648  and  1654,  of  the  independence  of 
Switzerland  ;  of  Holland  by  Spain  in  1649  ;  and  of  Portugal 
by  Spain  in  1668 ;  by  Great  Britain  of  the  United  States 
of  America  in  1782  ;  by  France  when,  in  the  Treaty  of  Paris 
in  1815,  she  recognised  the  independence  of  the  kingdoms 
which  had  been  seized  upon  and  retained  by  her  since  1790. 

This  Recognition  is,  of  course,  infinitely  more  material  to 
the  recognised  State  than  any  act  of  the  kind  by  a  tlilrd 
Power  can  be.  But  it  is  the  latter  species  of  Recognition 
that  claims  discussion  in  this  place. 

XI.  In  modern  times,  at  least,  the  occasions  for  the 
application  of  this  part  of  International  Law  can  only  arise — 

1.  When  a  nation  acquires  by  conquest  a  new  territory, 
which  she  claims  to  have  recognised  as  an  integral  part  of 
her  kingdom. 

2.  When  a  portion  of  a  nation  separates  itself  from  the 
remainder,  and  claims  admission  as  an  independent  commu- 
nity into  the  society  of  States.  The  principle  affecting  such 
a  claim  is  the  same,  whether  this  portion  occupy  a  territory 
on  the  same  Continent  with,  and  contiguous,  to  the  country 
from  which  it  has  revolted,  or  be  a  distant  colony  of  that 
country ;  whether  it  be  the  case  of  Holland  in  the  reign  of 
Philip  11. ,  of  Belgium  or  Greece  in  our  own  times,  of  the 
North  American  Colonies  in  the  reign  of  George  III.,  or  of 
the  South  American  Colonies  in  that  of  Ferdinand  VII.  {d). 


(d)  "It  is  perfectly  true,  as  has  been  mentioned;  that  the  term  '  recog- 
nition' has  been  much  abused;  and,  iiuiortunatel}^,  that  abuse  has, 
perhaps,  been  supported  by  some  authority  :  it  has  clearly  two  senses,  in 
which  it  is  to  be  differently  understood.  If  the  colonies  say  to  the 
mother  country,  '  We  assert  our  independence,'  and  the  mother  country 
answers, '  I  admit  it,'  that  is  recog-nition  in  one  sense.     If  the  colonies 
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3.  There  is  also  the  case  of  the  Governor  of  an  indepen- 
dent State  assuming  a  new  title,  of  which  he  claims  the  re- 
cognition by  other  States. 

XII.  1.  The  first  instance  belongs  more  properly  to  a 
later  part  of  these  commentaries,  which  relates  to  the  Rights 
of  Belligerents,  the  Duties  of  Neutrals,  and  the  Effects  of 
War. 

2.  As  to  the  second  instance,  the  Recognition  of  a  revolted 
Province  or  Colony  by  a  State  other  than  that  from  which 
it  has  revolted,  is  of  two  kinds.  Virtual  and  Formal. 

The  mere  observance  by  a  Third  Power  of  a  strict  neu- 
trality in  the  war  between  an  old  and  a  new  State,  especially 
when  called  upon  by  the  former  for  intervention  and  aid,  has 
some  beneficial  effect  with  respect  to  the  nation  which  is 
struggling  for  independence.  It  allows  impartially  to  both 
an  equal  rank  and  character  as  belligerents.  The  question 
of  the  right  of  Third  Powers  to  assist  either  party  has  been 
already  considered  {e). 


say  to  another  State, '  We  are  independent/  and  tliat  other  State  replies, 
'  I  allow  that  you  are  so,'  that  is  recog-nition  in  another  sense  of  the 
term.  That  other  State  simply  acknowledges  the  fact,  or  rather  its 
opinion  of  the  fact;  but  she  confers  nothing-,  unless,  under  particular 
circumstances,  she  may  be  considered  as  conferring  a  favour.  Therefore 
it  is  one  question,  ^Yl^ether  the  recognition  of  the  independence  of  the 
colonies  shall  take  place,  Spain  being  a  party  to  such  recognition ;  and 
another  question,  whether,  Spain  withholding  ^yhat  no  power  on  earth 
can  necessarily  extort,  by  fire,  sword,  or  conquest,  if  she  maintain  silence 
without  a  positive  refusal,  other  countries  should  acknowledge  that 
independence.  I  am  sure  that  my  honourable  and  learned  friend  will 
agree  with  me  in  thinking,  that  his  exposition  of  the  different  senses  of 
the  word  'recognition  '  is  the  clearest  argument  in  favour  of  the  course 
we  originally  took,  namely,  that  of  wishing  that  the  recognition  in  the 
minor  sense  should  carr}^  with  it  recognition  by  the  mother  country  in 
the  major  sense.  The  recognition  by  a  neutral  power  alone  cannot,  in 
the  very  nature  of  things,  carry  with  it  the  same  degree  of  authority  as 
if  it  were  accompanied  by  the  recognition  by  the  mother  country  also." — 
^Speeches  of  Mr.  Canning,  vol.  v.  pp.  299,  300. 

(e)    Vide  ante,  vol.  i.  p.  574. 

Mr,  Cnnnimjs  Speech  on  the  Independence  of  South  America,  vol.  v . 
p.  295. 
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XIII.  If  the  contest  be  protracted,  and  there  be  any  ap- 
pearance of  equality  between  the  contending  forces,  the  sub- 
sequent conduct  of  Third  Powers,  intending  to  remain 
neutral,  cannot  be  blamed,  if  they  proceed  to  a  virtual 
Recognition  of  the  revolted  State ;  that  is  to  say,  if  they 
recognise  its  commercial  flag,  and  if  they  sanction  the 
appointment  of  Consuls  to  the  ports  of  the  new  State.  So: 
far,  there  is  a  Recognition  of  its  de  facto  existence,  fully 
justified,  perhaps  indeed  imperatively  enjoined,  by  the  duties 
of  the  Third  Power  towards  its  own  subjects,  and  in  no  way 
inconsistent,  according  to  the  practice  of  nations,  with  the 
continued  observance  of  neutrality  between  the  contending 
parties  (/). 

It  was  not,  however,  till  after  the  struggle  between  Spain 
and  her  South  American  colonies  had  lasted  for  many,  about 
twelve,  years,  that  Great  Britain  accorded  this  virtual 
Recognition  to  the  latter — righteously,  perhaps  even  too 
scrupulously,  observing  the  rule  of  not  injuring,  even  in- 
directly, the  interests  of  a  country  with  which  she  was  on 
terms  of  amity. 

XIV.  There  is  no  proposition  of  law  upon  which  there 
exists  a  more  universal  agreement  of  all  jurists  than  upon 
this,  viz.  that  this  virtual  and  de  facto  Recognition  of  a  new 
State  gives  no  just  cause  of  offence  to  the  old  State  {g\  in- 
asmuch as  it  decides  nothing  concerning  the  asserted  rights 
of  the  latter.  For,  if  they  be  eventually  sustained  and 
made  triumphant,  they  cannot  be  questioned  by  the  Third 
Power,  which,  pending  the  conflict,  has  virtually  recognised 
the  revolted  State. 

Nevertheless,  the  kind  of  Recognition  which  has  provoked 
most  discussion  among  States,  especially  during  very  recent 


(/)  See  Petition  of  London  Merchants,  presented  to  the  House  of  Commons 
hj  Sir  J.  Mackintosh.     His  Miscell.  Works,  vol.  iii. 

Canning's  Speeches,  vol.  v.  p.  293. 

{g)  President  Munro^s  Message,  Dec.  2,  1823;  and  see  Speeches  of 
Canning  and  Mackintosh,  referred  to  above. 
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times,  has  been  that  which  accords  to  both  parties  in  a  civil 
war  the  status  of  a  belligerent,  with  the  rights  and  the 
obligations  incident  to  that  status.  Such  a  Recognition,  it 
is  to  be  observed,  releases  the  Government  de  jure  from  any 
obligation  as  to  the  conduct  of  the  Government  de  facto 
and  of  the  subjects  who  pay  obedience  to  it.  It  operates, 
however,  generally  speaking,  in  favour  of  the  Insurgents, 
and  therefore  a  Neutral  State  ought  not  to  recognise  them  as 
entitled  to  the  status  of  a  belligerent  unless  the  fact — and 
it  is  with  the  fact  that  Third  or  Neutral  States  are  alone  con- 
cerned— of  war,  in  the  true  dimensions  of  that  calamity  and 
scourge,  really  exist.  There  should  be  such  an  organisation 
of  force,  such  a  possession  of  material,  such  an  occupation 
of  territory,  such  a  constitution  of  government,  as  take  the 
contest  out  of  the  category  of  a  mere  rebellious  insurrection 
or  occasional  skirmishes,  and  place  it  on  the  terrible  footing 
of  War. 

In  estimating  the  circumstances  which  compose  such  a 
fact,  the  character  of  the  hostilities  is  to  be  considered  ;  the 
existence  of  a  maritime  war  is  both  more  easily  ascertain- 
able, and  necessitates  an  earlier  decision  on  the  part  of 
Neutral,  especially  commercial.  States,  than  a  war  strictly 
confined  within  territorial  limits.  The  duty  of  protecting 
the  commerce  and  the  just  interests  of  her  subjects  may 
compel  a  Neutral  Maritime  State  to  recognise  belligerent 
rights  at  sea,  for  the  sake  of  enforcing  belligerent  obliga- 
tions; and  the  appointment  of  Consuls  to  a  de  facto  govern- 
ment does  not  divest  a  Third  State  of  its  character  of  neu- 
trality. During  the  recent  American  Civil  War  the  whole 
question  underwent  much  discussion,  but  so  well  established 
was  the  laiv,  according  to  the  international  practice  and 
thoory  of  both  States,  that  little,  if  any,  difference  will  be 
found  in  their  public  documents  with  respect  to  the  enun- 
ciation of  it ;  the  dispute  was  as  to  the  facts — England  main- 
taining, and  the  United  States  denying,  that  these  consti- 
tuted such  a  war  as  justified  the  recognition  of  a  Southern 
States.     There  can,  I  venture  to  think,  be  little  doubt  that 
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impartial  history  will  pronounce  that  the  conclusion  of 
England  was  fairly  drawn  from  the  admitted  premisses  (h). 

The  strongest  instance  which  modern  history  furnishes  of 
the  refusal  of  a  Neutral  State  to  recog^nise  the  act  of  a  de 
facto  Sovereign  was  the  refusal  of  the  United  States,  under 
President  Johnson,  to  recognise  the  blockade  of  Matamoras, 
proclaimed  by  the  Emperor  Maximilian,  and  at  the  time  of 
proclamation  duly  supported  by  a  competent  force.  The 
President  proclaimed :  "  That  the  United  States  were 
"  neutral  in  the  war  which  afflicts  the  Republic  of  Mexico  ;  " 
that  "  one  of  the  belligerents  in  the  said  war,  namely,  the 
"  Prince  Maximilian,  who  asserts  himself  to  be  the  Emperor 
"  in  Mexico,"  had  proclaimed  the  Blockade  of  Matamoras, 
which  "  I,  Andrew  Johnson,  &c.,  say  is  absolutely  null  and 
"  void  against  the  Government  of  the  United  States  "  (z). 
This  was  certainly  a  departure  from  a  strictly  neutral 
position.  It  was  the  more  remarkable  because  England, 
France,  and  Spain  ha.d  formallf/  recognised  Maximilian  (j). 

In  the  case  of  "  The  Trent,"  a  question  arose  whether  a 
State  which  had  been  virtually  recognised  so  far  as  to  have 
the  rights  and  duties  of  a  belligerent  was  entitled  to  send  a 
Diplomatic  Envoy  to  a  Neutral  State  on  board  a  ship  of 
that  State.  The  general  opinion  of  civilised  Powers  was  in 
favour  of  the  inviolability  and  exemption  from  capture  of 
the  neutral  ship  conveying  the  Envoy.  This  question  will 
be  again  considered  in  the  first  of  the  Chapters  on  Embassy. 


(h)  M?\  Dana's  note  (15)  to  Wheaton,  s.  23,  contains  a  fair  and 
learned  statement. 

(0  Ann.  Rey.  1866. 

{j)  See,  after  tlie  murder  of  Maximilian,  Lord  Stanley's  answer,  in  the 
House  of  Commons,  as  to  withdrawing  our  accredited  ambassador :  a 
temporary  suspension  of  diplomatic  relations  resolved  upon. — Ann.  Reg. 
1867,  pp.  155-273. 

Article  2  of  the  Convention  between  France,  Engkmd,  and  Spain  {vide 
ante,  p.  7):  ''No  acquisition  of  territory  or  special  advantage  was 
to  be  obtained,  nor  were  the  States  to  exercise  in  the  internal  affairs  of 
Mexico  any  influence  of  a  nature  to  prejudice  the  right  of  the  Mexican 
nation  to  choose  and  to  constitute  freely  the  form  of  its  Government." — 
Ann.  Reg.  1861. 
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XV.  And  here  it  is  desirable  to  explain  the  conduct  of 
Great  Britain  at  a  particular  period,  which  at  first  sight, 
and  to  superficial  readers  of  history,  may  appear  inconsistent 
with  the  law  just  laid  down. 

Pending  the  conflict  between  Great  Britain  and  her  North 
American  colonies,  she  complained  more  than  once  of  the 
unneutral  behaviour  of  France  ;  and  the  declaration  of  the 
Marquis  de  Noailles,  in  1778,  to  the  Cabinet  of  St.  James, 
that  France  had  signed  "  un  traite  d'amitie  etde  commerce" 
with  "  les  Etats-Unis  de  I'Amerique  septentrionale,  qui  sont 
"  en  pleine  possession  de  I'independance  prononcee  par  leur 
"  acte  du  4  juillet  1776  "  (k),  was  immediately  followed  by 
a  declaration  of  war  on  the  part  of  Great  Britain  against 
France ;  and,  as  far  as  that  country  was  concerned,  never 
was  a  war  declared  uponjuster  grounds. 

It  was  declared,  not  on  account  of  the  mere  establishment 
of  diplomatic  relations  between  France  and  the  North 
American  colonies,  but  on  account  of  the  long  tissue  of  dark 
and  treacherous  machinations  which  France  had  begun  to 
weave,  under  the  veil  of  the  strongest  professions  of  amity 
and  goodwill,  against  the  peace,  honour,  and  interest  of  Great 
Britain,  on  the  first  appearance  of  discontent  in  America  in 
1765,  and  which  were  brought  to  light  by  the  act  which  has 
been  mentioned;  the  fact  rests  upon  the  unquestionable  au- 
thority of  the  memoirs,  since  published,  of  the  agents  em- 
ployed by  the  French  Government  to  excite  the  rebellion  in 
North  America  (/). 


(k)  Martens,  Nouvelles  Causes  celehres,  t.  i.  pp.  466-7.  —  Cause 
quatrieme. 

(l)  "  To  those  who  say  there  is  somethiDg  mean  and  paltry  in  nego- 
tiating a  treaty  as  the  mode  of  recognition,  and  who  would,  if  they  were 
Ministers,  rather  resign  than  so  disgrace  themselves,  I  will  only  olaserve, 
that  this  has  been  always  the  mode.  The  Minister  of  the  United  States 
was  not  admitted  to  the  Court  of  France  till  after  the  signature  of  a 
treaty.  That  was  the  mode  of  recognition  in  that  case  ;  but  there  were 
other  circamstances  attending  the  act,  widely  diflferent  from  our  recogni- 
tion of  the  late  Spanish  colonies.  France  not  only  recognised  the  United 
States  before  her  territory  was  free,  and  without   giving  the  mother 


RECOGNITION.  27 

XYI.  To  the  Virtual  must  succeed,  in  course  of  time,  a 
Formal  Recognition,  evidenced  by  the  sending  of  ambassa- 
dors, and  the  entering  into  treaties  on  the  part  of  foreign 
Powers,  with  the  new  State  (m). 

Speaking  generally,  two  facts  should  occur  before  this 
grave  step  be  taken,  whereby  the  Neutral  Power  becomes 
the  ally  of  one  of  the  hitherto  Belligerent  parties : — 

1.  The  practical  cessation  of  hostilities  on  the  part  of  the 
old  State,  which  may  long  precede  the  theoretical  renunci- 
ation of  her  rights  over  the  revolted  member  of  her  former 
dominions. 

2.  The  consolidation  of  the  new  State,  so  far  at  least  as 
to  be  in  a  condition  of  maintaining  International  relations 
with  other  countries;  an  absolute  bond  fide  possession  of 
independence  as  a  separate  kingdom,  not  the  enjoyment  of 
perfect  and  undisturbed  internal  tranquillity, — a  test  too 
severe  for  many  of  the  oldest  kingdoms, — but  there  should 
be  the  existence  of  a  Government,  acknowledged  by  the 
people  over  whom  it  is  set,  and  ready  to  acknowledge  and 
competent  to  discharge  International  obligations ; — where 
such  a  Government  as  this  exists,  the  question  of  Formal 
Recognition  is  rather  one  which  concerns  the  internal 
policy  of  other  kingdoms  than  a  question  of  an  Inter- 
national character. 

XVII.  But  the  refusal  or  the  withholding  of  the  consent 
of  the  old  State,  after  the  semblance  of  a  present  contest  has 
ceased,  upon  the  bare  chance  that  she  may  one  day  or  other 
recover  her  authority,  is  no  legitimate  bar  to  the  complete 
and  Formal  Recognition  of  the  new  State  by  the  other 
communities  of  the  world,  though  it  be  desirable  that  this 


country  any  offer  of  precedency,  but,  thougli  in  amity  with  us  at  the 
moment,  mixed  up  with  the  act  of  recognition  a  treaty  of  alliance  with 
the  United  States  to  enable  them  to  achieve  their  independence." — Mr. 
Cannin(fs  Speech  on  the  Address  on  the  King's  Speech  on  the  opening  of  the 
Session,  Feb.  15,  1822.     Canning's  Speeches,  vol.  v.  p.  322. 

{m)  Sir  J.  Mackintosh'' s  Speech,  vol.  iii.  p.  4-18  of  his  Miscellaneous 
Works. 
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Recognition  should  follow,  and  not  precede  that  of  the  old 
State.  Upon  this  point,  both  the  reason  of  the  thing,  and 
the  ancient  and  modern  practice  of  nations,  are  quite  de- 
cisive. 

XVIII.  It  was  not  till  nearly  eighty  years  after  the  re- 
volt of  the  United  Netherlands,  and  nearly  seventy  years 
after  their  Declaration  of  Independence,  that  the  Crown  of 
Spain,  by  the  Treaty  of  Mlinster,  recognised  (January  30, 
1648)  that  Republic.  But  during  that  long  interval  every 
State  in  Europe,  with  the  exception  of  Austria,  recognised 
virtually  and  formally  the  new  State  of  the  United  Pro- 
vinces (n). 

The  revolt  of  Portugal  from  Spain  on  December  I, 
1640,  seated  the  Duke  of  Braganza  on  the  throne  of  that 
country.  It  was  not  till  twenty- eight  years  afterwards 
that  Spain  acknowledged,  by  the  Treaty  of  Lisbon,  con- 
cluded on  February  23,  1668,  under  the  mediation  of 
England,  the  independence  of  Portugal  (o). 

Within  a  year  of  the  proclamation  by  the  Cortes  of  the 
Duke  of  Braganza,  a  treaty  of  peace  and  alliance  was 
entered  into  between  Charles  I.  of  England  and  John  lY. 
of  Portugal,  wherein  John  is  mentioned  as  a  lawful  sove- 
reign, and  the  King  of  Castile  as  a  dispossessed  ruler,  while 
the  King  of  England  alleges  that  he  is  moved  to  conclude 
the  Treaty  "  by  his  solicitude  to  preserve  the  tranquillity  of 
"  his  kingdoms,  and  to  secure  the  liberty  of  trade  of  his 
"  beloved  subjects  "  (/>). 

(w)  Dumont,  vol.  vi.  p.  429,  vol.  v.  p.  507. 

Sir  James  MackinfosJis  Speech  on  the  Reco(/nition  of  the  Spanish 
American  States,  vol.  iii.  pp.  444-5 .     Miscell.  Works. 

Schmauss,  Corp.  J.  G.  i,  pp.  614-30. 

(o)  Dumont,  vol.  vii.  p.  238 . 

Schmauss,  i.  929,  The  Treaty  is  in  Latin:  "Tandem  praesentes 
Articuli  et  in  iis  compreliensa  Pax,  a  Serenissimo  Rege  Magnse  Britan- 
nise,  tanquam  Mediatore  et  Conservatore,  in  gratiam  utriusque  partium, 
intra  spatium  quatuor  mensium  similiter  ratibabebitur  et  accepta 
feretur." 

(p)  Dumont,  vol.  vi.  p.  238. 

Sir  J.  Mackintosh,  vol.  iii.  pp.  446-7 . 
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All  the  European  Powers  recognised  the  Commonwealth 
and  Protectorate  of  England ;  and  in  the  same  manner  they 
recognised  Charles  II.,  who  acknowledged  the  binding  force 
of  all  the  treaties  concluded  during  the  time  of  the  Republic 
in  England. 

On  the  other  hand,  the  Recognition  of  the  son  of  James  II. 
of  England,  after  the  death  of  that  exiled  monarch,  was 
justly  resented  by  Great  Britain  as  a  gross  insult  and 
flagrant  violation  of  the  Law  of  Nations.  The  father  of 
the  Prince  so  recognised  had  not  been  acknowledged  or 
obeyed  in  England,  but  had  been  declared  by  the  solemn 
resolution  of  the  nation  to  have  abdicated  the  throne  of  that 
country.  This  Recognition  therefore  led  immediately  to  the 
formation  of  the  Grand  Offensive  and  Defensive  Alliance 
between  England,  Holland,  and  the  Emperor  of  Germany 
against  France  and  Spain  {q). 

The  Recognition  of  the  North  American  States  by  France 
in  1778,  and  the  peculiar  circumstances  attending  it,  which 
induced  Great  Britain  to  consider  such  an  act  as  a  casus  belli 
against  France,  has  been  already  adverted  to. 

XIX.  It  has  been  stated  in  the  foregoing  pages  (?•)  that 
the  refusal  of  Great  Britain  to  recognise  the  Republic  of 
1792,  was  expressly  grounded  upon  the  monstrous  proclama- 
tion which  the  French  authorities  promulgated  at  that  time. 
Great  Britain  recognised,  in  common  with  the  other  Euro- 
pean Powers,  the  Consulate  in  France,  at  the  Peace  of 
Amiens  (^1801),  and  was  the  only  State  which  did  not  sub- 
sequently recognise  the  Empire. 

On  March  25,  1825,  Mr.  Canning  replied  to  the  re- 
monstrance of  the  Spanish  Minister  with  respect  to  the 
Recognition  (at  that  time  only  virtual)  by  Great  Britain  of 
the  South  American  Republics,  in  the  following  remarkable 
words : — 


{q)  Sir  J.  Mackintosh,  ibid. 
Memoires  de  St.  Simon,  t.  iii.  p.  22Q, 
(r)  Vol.  i.  p.  561, 
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"  The  example  of  the  late  revolution  in  France,  and  oi 
"  the  ultimate  happy  restoration  of  his  Majesty  Louis 
"  XYIIL,  is  pleaded  by  M.  Zea  in  illustration  of  the 
*'  principle  of  unextinguishable  right  in  a  legitimate  Sove- 
"  reign,  and  of  the  respect  to  which  that  right  is  entitled 
"  from  all  foreign  Powers ;  and  he  calls  upon  Great  Britain, 
"  in  justice  to  her  own  consistency,  to  act  with  the  same 
"  reserve  towards  the  New  States  of  Spanish  America, 
"  which  she  employed,  so  much  to  her  honour,  towards 
"  revolutionary  France. 

"  But  can  M.  Zea  need  to  be  reminded  that  every  Power 
"  in  Europe,  and  specifically  Spain  amongst  the  foremost, 
"  not  only  acknowledged  the  several  successive  Govern- 
"  ments,  de  facto,  by  which  the  House  of  Bourbon  was  first 
'^  expelled  from  the  throne  of  France,  and  afterwards  kept 
"  for  near  a  quarter  of  a  century  out  of  possession  of  it,  but 
"  contracted  intimate  alliances  with  them  all;  and  above  all, 
"  with  that  which  M.  Zea  justly  describes  as  the  strongest 
"  oi  de  facto  Governments — the  Government  of  Bonaparte; 
"  against  whom  not  any  principle  of  respect  for  the  rights 
"  of  Legitimate  Monarchy,  but  his  own  ungovernable 
"  ambition,  finally  brought  combined  Europe  into  the  field  ? 

"  There  is  no  use  in  endeavouring  to  give  a  specious 
"  colouring  to  facts,  which  are  now  the  property  of  history. 

'*  The  undersigned  is,  therefore,  compelled  to  add,  that 
"  Great  Britain  herself  cannot  justly  accept  the  praise  which 
"  M.  Zea  is  willing  to  ascribe  to  her  in  this  respect,  nor  can 
"  she  claim  to  be  altogether  exempted  from  the  general 
"  charge  of  having  treated  with  the  Powers  of  the  French 
"  Revolution. 

"  It  is  true,  indeed,  that,  up  to  the  year  1796,  she  abstained 
"  from  treating  with  revolutionary  France,  long  after  other 
"  Powers  of  Europe  had  set  her  the  example.  But  the 
"  reasons  alleged  in  Parliament,  and  in  State  Papers,  for  that 
"  abstinence,  was  the  unsettled  state  of  the  French  Govern- 
"  ment.  And  it  cannot  be  denied  that,  both  in  1796  and 
"  1797,  Great  Britain  opened  a  negotiation  for  peace  with  the 
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"  Directory  of  France — a  negotiation,  the  favourable  con- 
"  elusion  of  wliich  would  have  implied  a  recognition  of  that 
"  form  of  Government;  that  in  1801  she  made  peace  with 
"  the  Consulate;  that  if,  in  1806,  she  did  not  conclude  a 
"  treaty  with  Bonaparte,  Emperor  of  France,  the  negotiation 
"  was  broken  off  merely  on  a  question  of  terms ;  and  that  if, 
^^  from  1808  to  1814,  she  steadily  refused  to  listen  to  any 
"  overtures  from  France,  she  did  so,  declaredly  and  noto- 
"  riously,  on  account  of  Spain  alone,  whom  Bonaparte  per-^ 
"  tinaciously  refused  to  admit  as  party  to  the  negotiation. 

^^  Nay,  further,  it  cannot  be  denied  that,  even  in  1814,  the 
"  year  in  which  the  Bourbon  dynasty  was  eventually  restored, 
"  peace  would  have  been  made  by  Great  Britain  with 
^^  Bonaparte,  if  he  had  not  been  unreasonable  in  his  demands ; 
"  and  Spain  cannot  be  ignorant  that,  even  after  Bonaparte 
''  was  set  aside,  there  was  question  among  the  Allies,  of  the 
"  possible  expediency  of  placing  some  other  than  a  Bourbon 
"  on  the  throne  of  France. 

"  The  appeal,  therefore,  to  the  conduct  of  the  Powers  of 
"  Europe,  and  even  to  that  of  Great  Britain  herself,  with 
*'  respect  to  the  French  Revolution,  does  but  recall  abundant 
*'  instances  of  the  recognition  of  de  facto  Governments  ;  by 
"  Great  Britain,  perhaps  later,  and  more  reluctantly,  than 
"  by  others,  but  by  Great  Britain  herself,  however  reluctant, 
''  after  the  example  set  to  her  by  the  other  Powers  of  Europe, 
^'  and  specifically  by  Spain  "  (5). 

XX.  The  Revolution  which  seated  Louis-Philippe  upon 
the  throne  of  France  in  1830,  and  the  Revolution  which 
ejected  him  in  1848  and  set  up  a  Republic,  and  the  Revolution 
which  committed  the  Government  of  that  kingdom  to  the 
Emperor  Napoleon  III.,  were  equally  recognised  by  Eng- 
land and  by  other  European  Powers. 

The  formal  Recognition  of  the  South  American  Republics 
by  Great  Britain  took  place  in  1825,  and  under  the  negotia- 


is)  State  Papers,  vol.  xii.  pp.  913-14. 
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tion  of  a  treaty  of  commerce,  while  they  were  yet  unacknow- 
ledged by  the  mother  country  (t). 

The  formal  Recognition  of  Greece  as  an  absolutely  inde- 
pendent Power,  may  be  said  not  to  have  definitely  taken 
place  till  May  1832.  But  on  July  6,  1827,  France,  Great 
Britain,  and  Russia  interposed,  in  order  to  guarantee  a  quasi 
independence  to  Greece,  and  covenanted  by  a  secret  and  ad- 
ditional article  to  send  consular  agents,  and  enter  into  com- 
mercial relations  within  a  month  from  the  date  of  the  treaty, 
whether  the  Porte  consented  to  or  refused  its  conditions  (?<). 

The  formal  Recognition  of  Belgium  by  the  five  Great 
Powers,  as  has  been  already  stated,  took  place  without  the 
consent  and  against  the  protest  of  Holland  ;  while  that  of 
the  present  Kingdom  of  Italy  was  both  without  the  consent 
and  against  the  protest  of  the  States  whose  (x)  dominions 
were  incorporated,  with  the  exception  of  Austria.  Even 
while  Francis  the  Second,  King  of  the  Two  Sicilies,  was 
endeavouring  to  maintain  his  authority  at  Gaeta,  England 
recognised  the  annexation  of  Naples  to  the  Kingdom  of 
Italy.     It  is   to  be  observed,  however,  that  England  had 


(t)  See  Mr.  Conning^s  Speeches,  vol.  v.  p.  323. 

"  Extensive  commercial  intercourse  having  been  established  for  a 
series  of  years  between  the  dominions  of  his  Britannic  Majesty  and  the 
territories  of  the  United  Provinces  of  Rio  de  la  Plata^  it  seems  good,  for 
the  security  as  well  as  encouragement  of  such  commercial  intercourse, 
and  for  the  maintenance  of  good  understanding  between  his  said  Bri- 
tannic Majesty  and  the  said  United  Provinces,  that  the  relations  now 
subsisting  between  them  should  be  regularly  acknowledged  and  confirmed 
by  the  signature  of  a  treaty  of  amity,  commerce,  and  navigation. 

"  For  this  purpose  they  have  named  their  respective  plenipotentiaries, 
that  is  to  say,"  &c. —  Treaty  of  Amity,  Commerce,  and  Navigation, between 
his  Majesty  and  the  United  Provinces  of  Rio  de  la  Plata.  Signed  at 
Buenos  Ayres,  February  2,  1825.  (Presented  to  Parliament,  May  16, 
1825.) 

{u)  DeMet  De  C.  t.  iv.  pp.  104,  839. 

{x)  See  the  Reclamation  of  the  Government  of  the  Two  Sicilies,  Ann. 
Reg.  1860,  pp.  297-300;  of  "the  Pope,  ih.  273,  274;  King  of  Sardinia's 
Letter  to  the  Pope,  279 ;  The  Pope's  Answer,  280.  See  also  The  Kings 
Address  to  the  People  of  Southern  Italy,  ih.  290.  Lord  J.  Russell's 
Letters  to  Mr.  Russell  and  Sir  J.  Hudson,  ih.  293-4, 
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before  this  time  remonstrated  with  the  Government  of 
Naples  on  the  course  which  they  were  pursuing,  and  had 
actually  withdrawn  her  ambassador  from  the  Court.  In 
1860  the  English  Foreign  Secretary  wrote  to  the  English 
Minister  at  Turin  a  remarkable  despatch  on  this  subject. 
It  was  as  follows  :  — 

Lord  J.  Russell  to  Sir  J.  Hudson. 
"  Sir, — It  appears  that  the  late  proceedings  of  the  King 
"  of  Sardinia  have  been  strongly  disapproved  of  by  several 
"  of  the  principal  Courts  of  Europe.  The  Emperor  of  the 
"  French,  on  hearing  of  the  invasion  of  the  Papal  States  by 
"  the  army  of  General  Cialdini,  withdrew  his  Minister  from 
"  Turin,  expressing  at  the  same  time  the  opinion  of  the 
"  Imperial  Government  in  condemnation  of  the  invasion  of 
^^  the  Koman  territory. 

"  The  Emperor  of  Russia  has,  we  are  told,  declared  in 
"  strong  terms  his  indignation  at  the  entrance  of  the  army 
"  of  the  King  of  Sardinia  into  the  Neapolitan  territory,  and 
"  has  withdrawn  his  entire  mission  from  Turin. 

"  The  Prince  Reopen t  of  Prussia  has  also  thouojht  it 
"  necessary  to  convey  to  Sardinia  a  sense  of  his  displeasure ; 
"  but  he  has  not  thought  it  necessary  to  remove  the 
'^  Prussian  Minister  from  Turin. 

"  After  these  diplomatic  acts,  it  would  scarcely  be  just  to 
"  Italy,  or  respectful  to  the  other  Great  Powers  of  Europe, 
"  were  the  Government  of  her  Majesty  any  longer  to  with- 
*'  hold  the  expression  of  their  opinion. 

"  In  so  doing,  however,  her  Majesty's  Government  have 
"  no  intention  to  raise  a  dispute  upon  the  reasons  which 
*^  have  been  given,  in  the  name  of  the  King  of  Sardinia, 
"  for  the  invasion  of  the  Roman  and  Neapolitan  States. 
"  Whether  or  no  the  Pope  was  justified  in  defending  his 
"  authority  by  means  of  foreign  levies  ;  whether  the  King 
"  of  the  Two  Sicilies,  while  still  maintaining  his  flag  at 
"  Capua  and  Gaeta,  can  be  said  to  have  abdicated — are  not 
"  the  arguments  upon  which  her  Majesty's  Government 
"  proposes  to  dilate. 

VOL.  II.  1> 
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"  The  large  questions  which  appear  to  them  to  be  at 
"  issue  are  these  : — Were  the  people  of  Italy  justified  in 
"  asking  the  assistance  of  the  King  of  Sardinia  to  relieve 
"  them  from  Governments  with  w^hich  they  were  discon- 
"  tented  ?  and  was  the  King  of  Sardinia  justified  in  fur- 
"  nishing  the  assistance  of  his  arms  to  the  people  of  the 
"  Roman  and  Neapolitan  States  ? 

"  There  appear  to  have  been  two  motives  which  have 
"  induced  the  people  of  the  Koman  and  Neapolitan  States 
^^  to  have  joined  willingly  in  the  subversion  of  their 
"  Governments.  The  first  of  these  w^as,  that  the  Govern- 
"  ments  of  the  Pope  and  the  King  of  the  Two  Sicilies  pro- 
"  vided  so  ill  for  the  administration  of  justice,  the  protection 
"  of  personal  liberty,  and  the  general  welfare  of  their 
"  people,  that  their  subjects  looked  forward  to  the  overthrow 
"  of  their  rulers  as  a  necessary  preliminary  to  all  improve- 
"  ment  in  their  condition. 

"  The  second  motive  was,  that  a  conviction  had  spread, 
"  since  the  year  1849,  that  the  only  manner  in  which 
*'  Italians  could  secure  their  independence  of  foreign  control, 
"  was  by  forming  one  strong  Government  for  the  whole  of 
*'  Italy.  The  struggle  of  Charles  Albert  in  1848  and  the 
"  sympathy  which  the  present  King  of  Sardinia  has  shown 
"  for  the  Italian  cause  have  naturally  caused  the  association 
"  of  the  name  of  Victor  Emmanuel  with  the  single  autho- 
"  rity  under  which  the  Italians  aspire  to  live. 

"  Looking  at  the  question  in  this  view,  her  Majesty's 
"  Government  must  admit  that  the  Italians  themselves  are 
"  the  best  judges  of  their  own  interests. 

"  That  eminent  jurist  Yattel,  when  discussing  the  law- 
^'  fulness  of  the  assistance  given  by  the  United  Provinces 
''  to  the  Prince  of  Orange  when  he  invaded  England,  and 
"  overturned  the  throne  of  James  II.,  says,  '  The  autho- 
"  '  rity  of  the  Prince  of  Orange  had  doubtless  an  influence  on 
"  '  the  deliberations  of  the  States  General,  but  it  did  not  lead 
"  '  them  to  the  commission  of  an  act  of  injustice  ;  for  when  a 
"  '  people   from   good   reasons   takes   up  arms  against  its 
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'^  '  oppressor,  it  is  but  an  act  of  justice  and  generosity  to 
"  •  assist  brave  men  in  the  defence  of  their  liberties.' 

^^  Therefore,  according  to  Vattel,  the  question  resolves 
"  itself  into  this :  Did  the  people  of  Naples  and  of  the 
"  Koman  States  take  up  arms  against  their  Governments 
"  for  good  reasons  ? 

"  Upon  this  grave  matter  her  Majesty's  Government  hold 
*'  that  the  people  themselves  are  the  best  judges  of  their 
"  own  affairs.  Her  Majesty's  Government  do  not  feel 
"  justified  in  declaring  that  the  people  of  Southern  Italy 
"  had  not  good  reasons  for  throwing  off  their  allegiance  to 
"  their  former  Governments  ;  her  Majesty's  Government 
^^  cannot,  therefore,  pretend  to  blame  the  King  of  Sardinia 
^'  for  assisting  them.  There  remains,  however,  a  question 
^^  of  fact.  It  is  asserted  by  the  partisans  of  the  fallen 
^'  Governments  that  the  people  of  the  Roman  States  were 
"  attached  to  the  Pope,  and  the  people  of  the  Kingdom 
'^  of  Naples  to  the  dynasty  of  Francis  II.,  but  that  Sardi- 
"  nian  agents  and  foreign  adventurers  have  by  force  and 
"  intrigue  subverted  the  thrones  of  those  Sovereigns. 

"  It  is  difficult,  however,  to  believe,  after  the  astonishing 
"  events  that  we  have  seen,  that  the  Pope  and  the  King  of 
"  the  Two  Sicilies  possessed  the  love  of  their  people.  How 
'^  was  it,  one  must  ask,  that  the  Pope  found  it  impossible  to 
"  levy  a  Koman  army,  and  that  he  was  forced  to  rely  almost 
"  entirely  upon  foreign  mercenaries  ?  How  did  it  happen, 
"  again,  that  Garibaldi  conquered  nearly  all  Sicily  with 
*'  2,000  men,  and  marched  from  Reggio  to  Naples  with 
"  5,000  ?  How,  but  from  the  universal  disaffection  of  the 
"  people  of  the  Two  Sicilies  ? 

"  Neither  can  it  be  said  that  this  testimony  of  the  popular 
^^  will  was  either  capricious  or  causeless.  Forty  years  ago 
''  the  Neapolitan  people  made  an  attempt  regularly  and 
"  temperately  to  reform  their  Government,  under  the 
"  reigning  dynasty.  The  Powers  of  Europe  assembled  at 
*^  Laybach  resolved,  with  the  exception  of  England,  to  put 
"  down  this  attempt  by  force.     It  was  put  down,  and  a 

l>  2 
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"  large  foreign  army  of  occupation  was  left  in  the  Two 
"  Sicilies  to  maintain  social  order.  In  1848  the  Neapolitan 
"  people  again  attempted  to  secure  liberty  under  the  Bourbon 
^'  dynasty,  but  their  best  patriots  atoned,  by  an  imprison- 
''  ment  of  ten  years,  for  the  offence  of  endeavouring  to  free 
''  their  country.  What  wonder,  then,  that  in  1860  the  Nea- 
"  politans,  mistrustful  and  resentful,  should  throw  off  the 
*'  Bourbons,  as  in  1688  England  had  thrown  off  the  Stuarts  ? 

^'  It  must  be  admitted,  undoubtedly,  that  the  severance  of 
"  the  ties  which  bind  together  a  Sovereign  and  his  subjects 
"  is  in  itself  a  misfortune.  Notions  of  allegiance  become 
"  confused ;  the  succession  of  the  Throne  is  disputed ; 
^'  adverse  parties  threaten  the  peace  of  society ;  rights  and 
*^  pretensions  are  opposed  to  each  other  and  mar  the  harmony 
^*  of  the  State.  Yet  it  must  be  acknowledged  on  the  other 
"  hand  that  the  I  talian  revolution  has  be  en  conducted  with  sin- 
"  gular  temper  and  forbearance.  The  subversion  of  existing 
^^  power  has  not  been  followed,  as  is  too  often  the  case,  by  an 
"  outburst  of  popular  vengeance.  The  extreme  views  of  demo- 
"  crats  have  nowhere  prevailed.  Public  opinion  has  checked 
"  the  excesses  of  public  triumph.  The  venerated  forms  of 
■^  constitutional  monarchy  have  been  associated  with  the  name 
"  of  a  Prince  who  represents  an  ancient  and  glorious  dynasty. 

"  Such  having  been  the  causes  and  the  concomitant  cir- 
"  cumstances  of  the  revolution  in  Italy,  her  Majesty's 
''  Government  can  see  no  sufficient  ground  for  the  severe 
"  censure  with  which  Austria,  France,  Prussia,  and  Russia 
"  have  visited  the  acts  of  the  King  of  Sardinia.  Her 
"  Majesty's  Government  will  turn  their  eyes  rather  to  the 
^'  gratifying  prospect  of  a  people  building  up  the  edifice  of 
"  their  liberties,  and  consolidating  the  work  of  their  inde- 
"  pendence,  amid  the  sympathies  and  good  wishes  of 
"  Europe.  I  am,  &c. 

(Signed)  ''  J.  Russell  "  (y). 


{y)  Ann.  Reg.  1860,  p.  294,  Pub.  Doc, 
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"  Placuit  gentibus  "  (z)  then,  both  in  theory  and  practice, 
to  recognise,  after  the  lapse  of  a  reasonable  period  of  time, 
new  States  that  have,  de  facto,  achieved  an  independent 
existence,  whether  the  original  mother  countries  have  or  have 
not  acquiesced  in  this  order  of  things  («). 

It  has  been  said  that  to  refuse  Recognition,  while  the 
issue  is  at  all  doubtful,  or  the  conflict  not  wholly  abandoned, 
is  not  an  offence  against  the  Law  of  Nations  {b) ;  at  the 
same  time  it  may  often  border  upon  an  injury,  as  may  the 
recalling  of  an  ambassador,  which  is  yet  by  itself  no  casus 
belli. 

XXI.  It  is  well  remarked  by  Hegel,  that  when  Napoleon, 
before  the  Peace  of  Campoformio,  said,  "  The  French 
"  Republic  no  more  needs  recognition  than  the  sun  requires 
"  to  be  recognised,"  he  expressed  in  these  words  nothing 
more  than  the  strength  of  the  existing  fact,  which  carried 
with  it  a  practical  recognition,  whether  expressed  in  language 
or  not  (c). 

XXII.  Nevertheless,  Recognition  is  a  right  which  other 
States  are  under  an  obligation  to  render  in  such  a  case, 
for  various  reasons ;  and  amongst  others  this  reason  should 
be  mentioned,  namely,  that  the  effect  of  non-Recognition 
places  the  subjects  of  the  revolted  province  in  a  very  disad- 
vantageous position,  with  respect  to  the  municipal  tribunals 
of  other  countries.  It  is  a  firmly  established  doctrine  ot 
British  and  North  American  jurisprudence,  to  say  nothing 
of  the  law  of  other  countries,  that  it  belongs  exclusively  to 
Governments  to  recognise  new  States ;  and  that  until  such 
Recognition,  either  by  the  Government  of  the  country  in 
whose  tribunals  a  suit  is  brought,  or  by  the  Government 


(z)  See  vol.  i.  p.  40. 

(a)  Papers  relative  to  the  Afairs  of  Greece.    Published  in  London,  1835. 

(6)  Oppenheim,  p.  213.  See  also  a  careful  and  elaborate  note  by  Mr. 
Dana  to  his  edition  of  Wheaton,  s.  27,  n.  16,  on  the  practice  of  the 
United  States  in  this  matter. 

(c)  Hegel,  Naturrecht  und  Staatsioissenschaft.  Werke,  b  viii.  s.  331 
(ed.  Berhn,  1840). 
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to  which  the  new  State  belonged.  Courts  of  Justice  are 
bound  to  consider  the  ancient  state  of  things  as  remaining 
unaltered. 

Thus,  in  The  City  of  Berne  in  Switzerland  v.  The  Bank 
of  England,  it  was  decided  that  a  Judicial  Court  cannot 
take  notice  of  a  foreign  Government  not  acknowledged  by  the 
Government  of  the  country  in  which  that  Court  sits,  and  the 
the  fact  of  acknowledgment  is  matter  of  public  notoriety  {d) ; 
and  in  Bolder  v.  The  Bank  of  England,  the  Court  refused 
to  order  dividends,  received  before  the  bill  filed,  of  stock 
purchased  by  the  old  Government  of  Switzerland,  to  be 
paid  into  Court  by  the  trustees,  on  the  application  of  the 
present  Government,  without  having  the  Attorney-General 
a  party  {e). 

In  the  case  of  Thompson  v.  Bowles,  it  appeared  that  a 
revolted  colony  of  Spain,  not  recognised  as  an  independent 
State  by  Great  Britain,  executed  bonds  at  six  per  cent, 
interest,  as  securities  for  a  loan.  P.,  acting  in  collusion  with 
B.,  a  holder  of  the  bonds  in  England,  by  falsely  representing 
that  he  had  purchased  some  of  them,  induced  the  plaintiff  to 
become  a  purchaser  ;  and  it  was  held,  on  demurrer,  that  the 
bonds  were  not  usurious,  as  it  did  not  appear,  by  the  bill, 
that  the  contract  for  the  loan  was  made,  or  the  amount  of 
it  to  be  paid  in  this  country ;  that  P.  and  B.  would  have 
been  answerable  to  the  plaintiff  for  losses  sustained  upon 
his  purchase ;  but  that,  as  the  original  contract  was  made 
with  a  Government  not  acknowledged  by  Great  Britain,  the 
Court  could  not  relieve  him  (/). 

In  Taylor  v.  Barclay  {g),  it  also  appeared  that,  to  pre- 
vent a  demurrer  to  a  bill,  it  was  falsely  alleged  in  it  that  a 
revolted  colony  of  Spain  had  been  recognised  by  Great 
Britain  as  an  independent  State ;  the  Court  held  itself  bound 
to  know,  judicially,  that  the  allegation  is  false,  and  not  to 
give  it  the  intended  effect. 


{d)  J)  Vesey  Rep.  p.  347.  (/)  2  Simon  Rep.  194. 

(e)  10  Veseij,  362  ;  11  Vesey,  283.  (.//)  Ih.  213. 
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In  the  case  of  Tlie  Charkieh  (h)  the  status  of  the  Khedive 
of  Egypt  was  in  question  before  the  English  High  Court  of 
Admiralty,  and  the  Court  referred  to  the  Government  to 
know  whether  her  Majesty  accorded  any  and  what  recog- 
nition to  the  Khedive. 

So  in  the  case  of  the  The  Manilla,  ports  and  places  of  St. 
Domingo,  not  in  possession  of  the  French,  were  excepted 
out  of  the  general  character  of  the  island  as  an  enemy's 
colony,  since  the  Orders  in  Council  had  recognised  them  as 
open  to  British  trade  {i). 

In  the  more  recent  case  of  The  United  States  of  America 
V.  Wagner  {J),  it  was  holden  by  the  Court  of  Appeal  in 
Chancery,  reversing  the  judgment  of  yice-Chancellor  Wood, 
that  a  foreign  sovereign  State  adopting  the  republican  form 
of  government,  and  recognised  by  the  Government  of  her 
Majesty,  can  sue  in  the  Courts  of  her  Majesty  in  its  own 
name  so  recognised. 

In  the  United  States  of  North  America  a  similar  doctrine 
has  been  holden.  It  has  been  laid  down  by  their  Courts 
that  it  is  the  exclusive  right  of  Governments  to  acknowledge 
new  States  arising  in  the  revolutions  of  the  world ;  and 
until  such  Recognition  by  their  Government,  or  by  that  to 
which  the  new  State  previously  belonged,  the  judicial  pre- 
sumption must  be  that  the  ancient  order  of  things  remains 
unchanged  (k)  ;  therefore,  when  a  civil  war  rages  in  a  foreign 
nation,  one  part  of  which  separates  itself  from  the  old  esta- 
blished Government,  and  erects  itself  into  a  distinct  Govern- 
ment, the  Courts  of  the  Union  must  view  such  ncAvly  con- 
stituted Government  as  it  is  viewed  by  the  legislative  and 
executive  departments  of  the  Government  of  the  United 
States  ( /). 

(A)  Law  Rep.  4  A(hn.  and  Ecd.  pp.  65,  86. 

(^)    The  Manilla^  1  Edwards  Adm.  Rep.  1. 

The  Manilla,  2  Dodson,  363. 

Yrisarri  v.  Clement,  3  Ring.  432. 

(/)  Laiv  Rep.  2  Ch.  Ajyp.  582. 

{k)   Gelston  v.  Hoyt,  3  Wheaton  (A.meric.)  Rep.  p.  324. 

{I)   The  United  States  v.  Palmer,  ih.  p.  634. 
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XXIII.  3.  The  third  instance,  viz.  the  case  of  the  Go- 
vernor of  an  independent  State  assuming  a  new  title,  and 
claiming  the  Recognition  of  it,  remains  to  be  considered. 

It  is  unquestionably  competent  to  every  sovereign  ruler 
to  assume  any  title  of  dignity  or.  authority,  which  it  may 
please  him  to  adopt,  or  the  nation  to  confer  upon  him. 
Formerly,  indeed,  the  German  Emperors  claimed  to  be 
considered,  in  their  alleged  capacity  of  successors  of  the 
Roman  Emperors,  as  universal  sovereigns  and  chiefs  of 
the  Christian  world,  and  to  enjoy  exclusively  the  title  of 
"  Majesty  "  (m). 

Even  towards  the  end  of  the  fifteenth  century,  after  this 
extravagant  pretension  had  ceased,  they  still  for  some  time 
claimed  to  be  considered  as  the  first  among  the  crowned 
heads,  then  admitted  to  be  their  equals.  But  Napoleon 
attempted  in  vain  to  clothe  the  title  of  Emperor  with  the 
character  of  a  higher  class  of  sovereignty  than  that  of  simple 
monarchy.  All  the  European  kingdoms  have  long  ago 
determined  that  the  Crown  is  Imperial  in  every  country 
where  the  ruler  is  a  king. 

The  Emperors  of  Germany  were  not  without  a  rival  to 
their  pretensions  when  these  were  at  their  highest ;  for  till 
the  beginning  of  the  sixteenth  century  the  Popes  arrogated 
to  themselves  the  right  of  conferring  all  distinctions  of  title 


Rose  V.  Himehj,  4  Cranch  {Americ.)  Rep.  241. 

Opi^enhewi,  pp.  212-13. 

Wheaton's  Elem.  pp.  98-99. 

See  also  Debate  on  Foreign  Enlistment  Bill,  June  10th,  1819. — Hansard, 
Pari.  Deb.  vol.  xii.,  especially  Speeches  of  Sir  J.  Mackintosh  and  Mr. 
Canning. 

{m)  Duck,  de  Usu  et  Auctoritate  Juris  Civilis,  who  wrote  in  the  time 
of  C'harles  I.,  combats  this  pretension, 

Vattel,  1.  ii.  c,  iii.  s.  34. 

Schtnalz,  c.  36.  s.  18. 

Saalfeld,  p.  182. 

Ilefftcr,  p.  53,  c.  vi.  s.  29. 

Mably,  t.  i.  p.  213. 

KUlber,  ss.  107-112. 
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and    rank    upon    the    rulers    of   all   the   kingdoms    of   the 
earth  {n). 

XXiy.  But  although  rulers  may  assume  what  titles  they 
please^,  there  lies  no  obligation  upon  other  States  to  recognise 
any  changes  in  the  accustomed  forms  and  appellations,  which 
usage  and  convenience  have  hitherto  sanctioned  (o).  Never- 
theless comity  and  the  reason  of  the  thing  would  induce 
other  rulers  to  grant  such  Recognition  {p),  except  in  the 
following  instances :  — 

1.  Where  the  new  title  assumed  is  in  opposition  to  or 
derogation  from  existing  rights  or  pretensions  of  the  rulers 
of  other  States  {q). 

2.  Where  it  introduces  new  obligations  by  way  of  con- 
cession, or  otherwise,  with  respect  to  other  States. 

3.  Where  it  tends  to  lower  the  dignity  and  degrade  the 
character  of  the  title  already  borne  by  the  rulers  of  other 
States  (r). 

These  objections,  and  especially  the  last,  apply  only  to  the 
novel  assumption  of  a  title :  for  if  its  assumption  has  been 
sanctioned  by  time  and  usage,  however  inapt  and  ridiculous, 
it  cannot  be  lawfully  refused  by  other  nations  (5). 

XX Y.  As  the  object  for  which  a  ruler  or  a  nation  assumes 
a  new  title  would  be  practically  defeated,  unless  it  obtained 
the  sanction  of  other  Powers,  it  has  been  the  usual  practice 
to  obtain  the  promise  of  their  Recognition  beforehand,  either 
by  private  Recognition  or  public  Treaty. 

Frederic  I.,  King  of  Prussia,  obtained  the  consent  of  the 
Emperor  of  Germany  before  he  assumed  the  royal  title  in 
1700 — a  title  afterwards  formally  recognised  by  every  Euro- 
pean State  {t\  though  not  by  the  Pope  till  1786  {u).     The 

{n)  Saalfeld,  p.  37,  s.  18.  (0)  Martens,  s.  128. 

Vattel,  1.  ii.  c.  iii.  s.  45.  Saalfeld,  37. 
Heffter,  1  B.  29,  n.  4. 

(p)  Schmalz,  p.  183.  (q)  Mahly,  i.  213,  ii.  157. 

(r)    Vattel,  1.  ii.  c.  iii.  s.  44.  (s)  Vattel,  ib. 
Heffter,  I  B.  29. 

{t)  Martens,  1.  iv.  c.  2  s.  128.      De  la   Reconnaissance   ties    Titres   et 

Dionites,  n.  b.  (u)  Kliiber,  107,  n.  c. 
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present  successor  of  Frederic,  in  January  1871,  accepted  and 
assumed  the  title  of  Emperor  of  Germany. 

The  Czar,  Peter  the  Great,  obtained  the  Kecognition  of 
his  title  as  Emperor,  first  by  private  negotiation  and  then 
by  solemn  provisions  of  treaty ;  as,  for  instance,  by  treaty 
with  the  Porte  in  1739,  with  Great  Britain  in  1742  (x)  ;  the 
latter  Power,  however,  expressly  stipulating  that  by  such 
Recognition  it  intended  to  convey  no  pre-eminence  what- 
soever over  herself. 

But  Great  Britain  had  already  recognised  the  title  de facto 
and  Prussia  never  made  any  difficulty  about  doing  so; 
Sweden  recognised  it  in  1723,  Venice  in  1726,  Denmark 
in  1732,  Charles  VII.,  Emperor  of  Germany,  in  1744  ; 
Francis  I.,  in  1748,  and  also  the  Russian  Umpire.  Poland 
did  not  recognise  it  till  1764,  and  then  under  conditions 
that  the  Empress  Catherine  II.  should  lay  no  claim  to  Red 
Russia. 

In  1745  this  matter  assumed  a  shape  which  afterwards 
led  to  a  curious  diplomatic  negotiation,  for  France  and 
Spain  in  that  year  refused  to  recognise  the  title,  without 
obtaining  a  pledge,  in   the  shape  of  littei^ce  reversoJes  (re- 

{x)  Ma?'tem,  ib. 

Ompteda,  t.  ii.  p.  608. 

"  Weilen  Ilird  Britannische  Majest.  Ihro  Kayserlichen  Maj.  von  alien 
Renssen  eiuen  distinguirten  Beweis  Hirer  Frenndscliaft  nnd  Hocliach- 
tnng-  zn  ge"ben  wiinschen,  so  wollen  dieselben  hiermit,  durcli  den  gegen- 
wartigen  separirten  Artikel,  Sr.  Kayserl.  Majest,  von  alien  Renssen 
mehrmahls  geaussertem  Verlangen  gemass,  Iliro  nnd  Hirer  Nachfolger 
auf  dem  Kayserliclien  Rnssischen  Tbron  Kayserwiirde  erkenneu,  nnd 
denenselben  den  Titel  davon  zugestelien  ;  jedocli  mit  dieser  ausdriick- 
lichen  Bedingnng,  dass  Iliro  Kayserl.  Majest.  aller  Renssen  nnd  Dero 
Nachfolger  niemahlen,  wegen  dieser  Wiirde  nnd  dieses  Titels,  einigen 
Vorzng  oder  Vorrang,  auf  welclie  Art  es  seyn  mag,  fordern  soUen,  nnd 
dass  diese  Anerkennnng  weder  jetzt  nocli  kiinftig  die  geringste  Veran- 
derung  in  dem  Ceremoniel,  das  bisher  in  Ansehnng  des  Rangs  unter  den 
Ministris  besagter  Hirer  Kayserl.  nnd  Britannisclieu  Majest.  oder  sonst 
auf  irgend  eine  Art,  sowohl  an  Ibren  eigenen  Hofen,  als  an  andein,  wo 
Sie,  respective,  Miuistros  baben,  beobacbtet  worden  ist,  nacb  sicb  zieben 
soil." — Fcedus  inter  Rmsiam  et  Magnam  Britanniam,  a.  1742  {Separirter 
ArtikeT).     Wenck.  Cod.  Jur.  Gent.  tom.  i.  pp.  G70-1. 
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versales)  that  the  Recognition  should  not  carry  with  it  any 
change  in  the  accustomed  ceremonials  of  the  Courts.  Spain 
obtained  the  reversale ;  but  France  had  not  succeeded  in 
obtaining  it  as  late  as  1762,  when  she  in  consequence  re- 
fused Peter  III.  the  title  of  Emperor :  it  was  at  last 
obtained  by  her,  but  again  questioned,  at  the  succession  of 
Catherine  II.  a  few  months  afterwards ;  but  the  matter  was 
finally  adjusted  {y). 

XXYI.  The  title  of  Emperor  of  the  French,  adopted  by 
the  First  Napoleon  in  1804,  was  recognised  by  every  State 
in  Europe  except  Great  Britain. 

At  the  dissolution  of  the  German  Empire,  in  1806,  the 
title  of  Emperor  of  Austria  was  universally  recognised. 
One  of  the  consequences  of  the  Confederation  of  the  Rhine 
was  the  assumption  of  new  titles  by  old  Potentates.  The 
ancient  Electors  of  Bavaria,  Saxony,  and  Wiirtemberg 
became  Kings;  the  ancient  Elector  of  Baden  and  the 
Landgrave  of  Hesse-Darmstadt  became  Grand  Dukes  ;  and 
the  Prince  of  Nassau  a  Duke :  all  which  titles  were  recog- 
nised by  the  Treaties  of  Paris  (1814)  and  of  Vienna  (1815). 
Among  the  Recognitions  of  new  titles  at  the  Congress  of 
Vienna  were, — the  ancient  Elector  was  recognised  as  King 
of  Hanover  (2-),  and  the  Dukes  of  Mecklenburg,  Weimar, 
and  Oldenburg  {a)  as  Grand  Dukes ;  the  Emperor  of 
Russia  as  King  of  Poland  (6).  Very  recently  the  titles  of 
Napoleon  the  Third,  Emperor  of  the  French,  of  the  King  of 
Greece,  of  the  King  of  Italy,  of  the  Emperor  of  Germany, 
and  of  the  King  of  Roumania  have  been  recognised. 

On  the  other  hand,  the  five  Great  Powers,  assembled  at 
the  Congress  of  Aix-la-Chapelle  in  1818,  unanimously 
resolved  to  refuse  the  Recognition  of  a  new  title  of  King, 
which  the  Elector  of  Hesse  at  that  time  had  indicated  his 
intention  to   adopt ;  grounding  such  refusal,  among  other 


(y)  Martems,  Causes  celeb,  t.  ii.  p.  89 — Cause  deuxihne. 

{%)  Art.  xxvi.  {a)  Art.  xxvii.;  xxxiv.-xxxvi. 

(6)  Art.  i. 
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reasons,  upon  the  consideration  that  the  title  adopted  by  a 
ruler  was  not  a  question  of  mere  etiquette,  but  was  a  fact 
connected  with  important  political  relations  (c). 

In  making  this  refusal,  they  were  at  least  supported  by  the 
express  authority  of  Yattel  (d),  who  observes,  "  Comme  il 
"  serait  ridicule  a  un  petit  prince  de  prendre  le  nom  de  roi 
"  et  de  se  faire  donner  de  la  majeste,  les  nations  etrangeres, 
"  en  se  refusant  a  cette  fantaisie,  ne  feront  rien  que  de 
"  conforme  a  la  raison  et  a  leurs  devoirs." 


(c)  "Protocole  separe.  Seance  du  11  octobre  1818^  entre  les  cinq 
puissances : — 

"  La  conference  aiant  ete  informee  de  I'intention  de  Son  Alt.  Roiale 
Electeur  de  Hesse,  de  prendre  le  titre  de  Roi,  et  aiant  pris  connaissance 
des  lettres  adressees  par  ce  prince  aux  souverains  pour  obtenir  leiir  con- 
sentement  a  cette  demarche  : 

"Les  Ministres  des  cinq  Cabinets  reunis  a  Aix.-l.-Oh.,  prenant  en  consi- 
deration que  le  but  de  leur  reunion  est  celui  de  consolider  Tordre  actuel 
des  clioses,  et  non  pas  de  creer  de  nouvelles  combinaisons,  considerant 
de  plus  que  le  titre  porte  par  un  souverain  n'est  pas  un  objet  de  simple 
etiquette  mais  un  fait  tenant  a  des  rapports  essentiels  et  a  d'importantes 
questions  politiques,  sont  davis,  quen  leur  qualite  collective  ils  ne 
sauraient  prononcer  sur  cette  demande ;  pris  separement  les  Cabinets 
declarent,  qu'attendii  que  la  demande  de  S.  A.  R.  Electeur  de  Hesse  n'est 
justifiee  par  aucun  motif  satisfaisant,  il  n'y  a  rien  qui  piiisse  les  engager 
a  y  acceder. 

"  Les  Cabinets  prennent  en  meme  tems  I'engagement  de  ne  recon- 
naitre  a  I'avenir  aucun  cbangement  ni  dans  les  titres  des  souverains  ni  dans 
ceux  des  princes  de  leurs  maisons  sans  en  etre  prealablement  convenus 
entre  eux. 

"lis  maintiennent  ce  qui  a  ete  statue  a  cet  egard  jusqu'ici  par  des 
actes  formels.  Les  cinq  Cabinets  appliquent  explicitement  cette  derniere 
reserve  au  titre  dAltesse  Roiale,  qu'ils  n  admettront  desormais  que  pour 
les  chefs  des  maisons  granducales,  TElecteur  de  Hesse  y  compris,  et  pour 
leurs  heri tiers  presomptifs." 

(Signed)    "Metternich,  Richelieu,  Castlereagh, 

Wellington,  Hardenberg,  Bernstorff,  Nes- 

SELRODE,  Capo  d'Istria  " 

—  Traits  de  Diplomatie,  t.  i.  p.  357.     Comte  de  Garden ;  Meisel,  Cours  de 

Stile  diplomat. :    Dresd.  1824,  t.  ii.  p.  593  ;  referred   to  by  Hefter,  1  B. 

8.  29.  p.  54. 

{d)  L.  ii.  c.  iii.  s.  44. 
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CHAPTER   V. 

RIGHT    TO  EXTERNAL  MARKS   OF    HONOUR   AND    RESPECT. 

XXVII.  There  is  a  natural  Equality  among  States  as 
among  Individuals  ;  and  it  is  as  repugnant  to  the  nature  of 
a  State  as  of  a  Person  to  be  in  a  condition  of  servitude  to 
the  will  of  another  (a). 

This  natural  Equality  of  States  is  the  necessary  com- 
panion of  their  Independence — that  primitive  cardinal  right, 
upon  which  the  science  of  International  Law  is  mainly 
built. 

States,  considered  absolutely  and  apart  from  their  con- 
dition as  a  member  of  the  great  society  of  nations,  are 
entitled  to  the  full  enjoyment  of  a  free  moral  individual 
personality — when  considered  practically  and  with  relation 
to  that  society,  they  are  entitled,  in  their  intercourse  with 
other  States,  to  all  the  rights  incident  to  a  natural  Equa- 

lity(^). 

No  other  State  is  entitled  to  encroach  upon  this  Equality 

(«)  Martens,  t.  i.  s.  125,  c.  ii. 

Vattel,  1.  ii.  c.  iii.,  De  la  digniU  et  de  Vegalite  des  Nations,  de  lews 
titres  et  autres  marques  d'honneur. 

lb.  1.  i.  c.  XXV.  s.  191,  De  la  (/loire  d^une  natiort. 

Wheaton's  Elem.  i.  c.  iii. 

Kliiher,  Recht  der  Gleichheit.    Erster  Theil,  drittes  Kapitel. 

Gunther,  i.  266. 

Heffter,  ss.  34,  103,  31. 

Mackintosh,  Miscellaneous  Works,  vol.  iii.  p.  468. 

{h)  Martens  expresses  the  principle  upon  which  this  right  is  founded 
clearly  and  forcibly : — "  Une  nation,  quelque  puissante  qu'elle  puisse  etre, 
n'est  pas  en  droit  d'exiger  de  I'autre  des  demonstrations  positives  d'honneur, 
moins  encore  des  preferences,  quoique  toutes  soient  autorisees  a  considerer 
comme  lesion  des  demonstrations  positives  de  ?nepris  et  des  actes  contraires 
a  lew  honneur. — Dr.  des  Gens,  s.  125. 
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by  arrogating  to  itself  peculiar  privileges  or  prerogatives,  as 
to  the  manner  of  their  mutual  intercourse. 

The  relation  of  natural  Equality  is,  in  its  character,  es- 
sential, and  incapable  of  being  affected  by  any  accidental 
attributes  of  another  State,  such  as  its  greater  extent  of 
territory,  the  larger  number  of  its  inhabitants,  the  superiority 
of  its  resources,  the  form  of  its  constitution,  the  title  of  its 
executive,  or  the  remoter  antiquity  of  its  origin.  All  privi- 
leges claimed  upon  these  or  similar  pretexts,  are,  for  so  much, 
derogations  from  the  natural  Equality  of  other  States. 

It  is  impossible  to  foresee  how  soon  any  departure  from 
this  rule  may  injuriously  aflPect  the  liberty  and  independence 
of  the  State  which  submits  to  it.  Hence  the  real  value  of 
those  external  marks  of  honour  and  respect,  so  carefully 
embodied  in  the  ceremonies  and  etiquette  of  nations,  but 
which  have  been,  it  must  be  confessed,  often  carried  to  an 
extent  in  which  a  sober  regard  for  the  true  end  was  lost  in 
an  idle  unreflecting  attachment  to  the  means,  or  under 
pretence  of  which  the  unlawful  object  of  fostering  ambition 
has  been  substituted  for  the  lawful  object  of  securing  in- 
dependence. 

Nevertheless,  it  has  been  said  with  equal  truth  and  beauty, 
— "  The  king's  honour  is  that  of  his  people.  Their  real 
"  honour  and  real  interest  are  the  same.  A  clear,  un- 
"  blemished  character  comprehends  not  only  the  integrity 
''  that  will  not  offer,  but  the  spirit  that  will  not  submit  to 
"  an  injury  ;  and  whether  it  belongs  to  an  individual,  or  to 
"  a  community,  it  is  the  foundation  of  peace,  of  indepen- 
"  dence  and  of  safety.  Private  credit  is  wealth  ;  public 
"  honour  is  security.  The  feather  that  adorns  the  royal 
"  bird  supports  his  flight ;  strip  him  of  his  plumage,  and 
"  you  fix  him  to  the  earth  "  (c).  "  A  wrong  done  "  (said  the 
high  authority  of  Sir  James  Mackintosh)  "  to  the  humblest 
"  British  subject,  an  insult  offered  to  the  British  flag  flying 
"  on  the  slightest  skiff,  is,  if  unrepaired,  a  dishonour  to  the 

(c)  Letters  of  Junius,  xlii. 
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"  British  nation  "  {d).  And  in  the  sober  language  of  Vattel : 
"  Puisque  la  gloire  d'une  nation  est  un  bien  tres  reel,  elle 
*'  est  en  droit  de  la  defendre,  tout  comme  ses  autres  avan- 
"  tages.  Celui  qui  attaque  sa  gloire  lui  fait  injure  ;  elle  est 
"  fondee  a  exiger  de  lui-meme,  par  la  force  des  armes,  une 
"  juste  reparation.  On  ne  pent  done  condamner  les  mesures 
"  que  prennent  quelquefois  les  souverains,  pour  maintenir 
"  ou  pour  venger  la  dignite  de  leurs  couronnes.  Elles  sont 
^'  egalement  justes  et  necessaires.  Lorsqu'elles  ne  pro- 
"  cedent  point  de  pretentions  trop  hautes,  les  attribuer  a  un 
"  vain  orgueil,  c'est  ignorer  grossierement  I'art  de  regner,  et 
"  mepriser  Fun  des  plus  fermes  appuis  de  la  grandeur  et  de 
"  la  surete  d'un  etat  "  (e). 

This  end,  therefore,  is  always  to  be  kept  in  view — namely 
that  the  honour  of  a  nation  is  an  outwork  of  the  citadel  of 
its  independence  (/).  Independently,  however,  of  this  con- 
sideration, every  State,  like  every  individual,  has  a  sub- 
stantive right  to  maintain  and  preserve  its  reputation. 

XXVIII.  Perhaps  this  right  will  obtain  its  best  general 
exposition  from  a  consideration  of  the  acts  which  have  been 
treated  as  an  invasion  of  it — of  wrongs  done  with  respect  to 
it.  They  seem  to  admit  of  the  following  classification: — 1. 
Insults  oflPered  to  the  Head  or  Executive  Power  of  a  State, 
through  the  official  organs  of  another  State.  2.  Through 
the  acts  of  a  subject  of  another  State. 

XXIX.  Among  the  first  class  are  to  be  reckoned  in- 
jurious and  insulting  proclamations  put  forth  by  the  Govern- 
ment of  a  country,  or  by  its  representative  abroad.  Among 
the  second,  libels  published  by  private  subjects  upon  the 
Executive  Power  of  another  State.  Insults  offered  by 
individual  subjects  of  another  State,  not  recognised  by,  or. 


{d)  Speech  on  the  recognition  of  the  Spanish  Atnerican  States,  vol.  iii. 
p.  468. 

(e)    Vattel,  1.  i.  c.  xv.  s.  191. 

(/)  "  Ohaqiie  «3tat  a  droit  an  respect  de  sa  personnalite  morale  et  jiiri- 
dique  :  il  a  done  un  droit  et  un  lionneur.  L'atteinte  portee  a  I'honneur 
entraine  le  droit  d'exiger  satisfaction." — Bluntschli,  s.  83. 
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if  need  be  from  any  peculiarity  in  the  circumstances,  dis- 
avowed by  the  State  of  which  he  is  a  member,  can,  generally 
speaking,  be  scarcely  held  to  justify  an  International  com- 
plaint; but  in  our  own  country,  and  at  no  very  distant 
period,  as  has  been  already  stated,  the  Crown  has  prosecuted 
subjects  guilty  of  libelling  Sovereigns  with  whom  it  was  in 
amity  {g) ;  and  it  is  the  bounden  duty  of  every  State 
to  make  reparation  for  injuries  inflicted  upon  the  ambas- 
sador of  any  foreign  Power  residing  at  its  Court. 

International  Law  forbids  a  libel  upon  a  State,  for  the 
same  reason  that  Municipal  Law  forbids  a  libel  upon  an 
Individual.  The  Individual  is  injured  thereby  in  his  social 
rio-hts,  in  his  relation  to  other  individuals:  the  State,  which 
has  been  recognised  as  a  member  of  the  society  of  societies, 
is  also  injured  thereby  in  its  relation  to  other  societies. 

But  in  the  latter,  as  well  as  the  former  case,  this  right  is 
not  invaded  by  a  free  discussion  of,  and  criticism  upon,  the 
external  acts  of  the  State  or  the  Individual.  A  State  has 
no  cause  of  complaint  if  she  has  the  same  protection  as  an 
Individual.  The  Courts  of  Justice  are  open  in  both  cases 
for  the  vindication  of  the  offended  party,  and  the  reparation 
of  the  injury ;  but  in  neither  case  can  the  acts  of  the  wrong- 
doer be  exempted  from  the  free  censure  of  an  independent 
judgment,  and  it  is  nobly  said  by  Heffter,  ''  When  shall 
"  Falsehood  cease,  if  it  be  allowed  to  usurp  the  place  of 
"  Truth  among  those  who  carry  on  the  History  of  the 
''  world  ?  "  {h). 

Here,  as  in  other  instances,  the  doctrine  of  the  Eoman 
Law  {i)   is   perfectly  applicable  to    States:     "  Eum,  qui 

{g)  Vide  ante,  vol.  i.  pp.  525,  526— Prosecutions  for  libelling  tlie 
Emperors  of  Russia  and  France  ;  and  vide  Regina  v.  Most,  Laio  Reports, 
7  Q.B.  D.  p.  244 :  a  case  decided  tliis  year  (1881),  where  a  German  resident 
in  England  was  tried  for  and  convicted  of  inciting  persons  to  the  assassi- 
nation of  foreign  sovereigns. 

{h)  Heffter,  ss.  31,  111 ;  and  see  authorities  cited  at  the  beffinninjr  of 
this  Chapter.  ^ 

(i)  Inst.  iv.  4.  Cod.  ix.  35.  Dig.  xlvii.  10.  Be  injuriis  et  famom 
hbelhs.  ^ 
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"  nocentem  infamavit,  non  esse  bonum  et  sequum  ob  earn 
"  rem  condemnari ;  peccata  enim  nocentium  nota  esse  et 
"  oportere  et  expedire  "  (j)  ;  and  again,  "  si  non  convicii 
"  consilio  te  aliquid  injuriosum  dixisse  probare  -^oie^,  fides 
^'  veri  a  calumnia  te  defendit  "  (k). 

XXX.  A  State  may  confer  on  its  Governors  any  title  of 
dignity  it  pleases  (/),  and  when  this  title  has  been  used  and 
recognised,  it  will  not  allow  another  State  to  communicate 
with  it  by  any  other  mode  of  address  (m).  The  general  re- 
marks of  Vattel  on  this  point,  and  the  particular  instance  of 
Prussia  by  which  he  supports  them,  are  well  deserving  of  at- 
tention : — "  Les  titres,  les  honneurs  ne  decident  de  rien,  il 
"  est  vrai;  vains  noms,  vaines  ceremonies,  quand  ils  sont 
"  mal  places ;  mais  qui  ne  sait  combien  ils  influent  dans  les 
"  pensees  des  hommes  ?  C'est  done  ici  une  aifaire  plus  se- 
"  rieuse  qu'elle  ne  le  parait  au  premier  coup  d'oeil.  La 
"  nation  doit  prendre  garde  de  ne  point  s'abaisser  elle-meme 
^^  devant  les  autres  peuples,  de  ne  point  avilir  son  con- 
"  ducteur  par  un  titre  trop  bas :  elle  doit  se  garder  plus  en- 
"  core  de  lui  enfler  le  coeur  par  un  vain  nom,  par  des  hon- 
'^  neurs  demesures,  de  lui  faire  naitre  la  pensee  de  s'arroger 
"  sur  elle  un  pouvoir  qui  y  reponde  ;  ou  d'acquerir,  par  d'in- 
"  justes  conquetes,  une  puissance  proportionnee.  D'un  autre 
^^  cote,  un  titre  releve  pent  engager  le  conducteur  h  soutenir 
^'  avec  plus  de  fermete  la  dignite  de  la  nation.  Lesconjonc- 
"  tures  determinent  la  prudence,  et  elle  garde  en  toutes  choses 
^'  une  juste  mesure.  La  royaute,  dit  un  auteur  respectable, 
"  et  qui  pent  en  etre  cru  sur  la  mati^re,  la  royaute  tira  la 
"  maison  de  Brandehourg  de  ce  joug  de  servitude  oil  la  maison 
''  d^Autriche  tenait  alors  tons  les  princes  d^Allemagne.  C^etait 
''  une  amorce  que  Frederic  P^  jetaita  toute  saposteritCi  et  par 
^^  laquelle  il  semhlait  lui  dire,  '  Je  vous  ai  acquis  un  titre,  rendez- 
"  vous-en  digne ;  faijete  les  fondements  de  voire  grandeur,  c'est 
"  a  vous  d^achever  Vouvrage  '  "  (n). 

(j)  Dig.  xlvii.  10,  18.  {k)  Cod.  ix.  35,  5. 

{I)   Vattel,  1.  i.  c.  iii.  ss.  41,  42,  43,  and  note. 

(w)  Martens,  Droit  des  Gens,  s.  125.       (n)    Vattel,  1.  ii.  c.  iii.  s.  41. 

VOL.  II.  E 
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This  matter  has  already  undergone  some  discussion  in  the 
preceding  Chapter. 

XXXI.  Any  injury  done  or  insult  offered  to  the  outward 
insignia  of  a  State's  personality  are  violations  of  the  Eight  of 
which  we  are  treating  {o) ;  for  instance,  counterfeiting  the 
coin,  debasing  its  value  by  alloy  (;?),  usurping  the  heraldic 
arms,  as  Mary  Queen  of  Scots  did  those  of  the  Queen  of 
England  ;  assuming  the  title,  as  the  British  Kings,  long  after 
all  pretext  for  it  had  ceased,  injuriously  continued  to  assume 
the  title,  of  King  of  France  {q).  Last,  though  by  no  means 
least,  insults  offered  to  the  flag^  the  emblem  of  the  national 
life,  are  all  invasions  of  the  Right  to  Honour  and  Respect 
for  which  satisfaction  may  be  demanded  and  reparation  ought 
to  be  made.  The  sensitiveness  of  all  nations  to  any  insult 
offered  to  their  flag  has  always  been  very  tender ;  such  an 
indignity  has  always  called  for  speedy  atonement  and  full 
reparation. 

In  1784,  the  Emperor  of  Austria  attempted,  in  violation 
of  the  existing  law,  to  open  the  navigation  of  the  Scheldt ; 
and  sent  a  brig,  bearing  the  Imperial  Flag,  from  Ostend  to 
Antwerp,  with  orders  to  ascend  that  river.  The  ship  refusing 
to  go  back  to  sea  when  ordered  to  do  so  by  the  commander  of 
a  Dutch  ship  of  war,  was  fired  upon  and  compelled  to  anchor. 
The  Emperor  withdrew  his  ambassador  from  Holland,  "  devant 
"  considerer  Vinsulte  faite  a  son  pavilion  comme  une  declara- 
"  tion  de  guerre  "  (r),  and  demanded  "  une  satisfaction  ecla- 
"  tante."  The  Dutch  made  an  ample  apology  for  this 
alleged  insult  (5),  though  it  does  not  seem  that  under  the 
circumstances  any  apology  was  fairly  due. 

When  in  1849  {t\  Austria  stated  the  grievances  which  had 

(0)  Bluntschli,  s.  82. 

(;>)  Vattel,  1.  i.  c.  x.  s.  108.  "  Des  principes  que  nous  venous 
d'etablir,  il  est  aise  de  conclure,  que  si  une  nation  contrefait  la  monnaie 
d'une  autre,  ou  si  elle  soutfre  et  protege  les  faux-monnayeurs  qui  osent 
I'entreprendre,  elle  lui  fait  injure." 

iq)  George  III.  first  discontinued  it. 

(r)  Martens,  Causes  celehres,  t.  ii.  p.  242. 

(«)  Ih,  270,  271,  {t)  Ann.  Reg.  1849,  p.  296. 
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induced  her  to  withdraw  her  ambassador  from  Kome,  she 
enumerated  among  them  that  "  the  Austrian  flag  and  the 
"  arms  of  the  Empire  on  the  palace  of  our  ambassador  at 
"  Rome  were  insulted  and  torn  down ;  and  although  the  Holy 
''  Father  himself  condescended  to  express  to  the  ambassador 
"  his  deep  concern  at  this  gross  violation  of  International 
"  Eights,  yet  his  government  was  overawed  by  the  licen- 
"  tiousness  of  faction,  and  unable  to  make  reparation  for  the 
"  injury  which  was  done." 

The  flag  and  the  arms  were,  on  the  restoration  of  the 
Pope,  put  up  again  with  due  honours  on  the  part  of  the 
Koman  authorities. 

XXXII.  "  Ut  belli  occasio  evitetur  tractandum  quoque 
"  qiiando  et  quorum  navibus  preestanda  sit  reverentia  "  (v^.,  is 
the  language  with  which  the  great  Dutch  jurist  opens  the  once 
much-vexed  subject  of  Maritime  Ceremonials :  his  reason 
for  discussing  a  subject,  upon  which  his  authority  is  per- 
haps the  greatest,  being,  that  war  may  be  prevented,  into  the 
horrors  of  which  his  own  country  had  more  than  once  been 
plunged  by  disputes  upon  this  point  of  International  honour. 

Maritime  ceremonials,  in  time  of  peace,  are  either — 1, 
Recognition  of  Sovereignty ;  or,  2,  Marks  of  conventional 
courtesy  or  comity ;  these  acts  of  comity,  like  all  others  (as 
has  been  already  observed),  sometimes  assuming,  through  the 
force  of  treaty  or  long  usage,  the  character  of  positive  law. 

They  are  paid  to  ships  of  war;  to  ports,  fortifications, 
harbours ;  to  Sovereigns,  or  the  Representatives  of  Sove- 
reigns ;  independent  States,  monarchical  or  republican. 

They  consist  in  striking  the  flag  {supparum  et  summi 
aplustris  submissio — salut  du  pavilion — das  Flaggenstrei- 
chen)  lowering  top-sails  and  striking   flag;    lowering   the 


(u)  Bynkershoeh,  Be  Dominio  Maris,  cc.  ii.,  iv.     Qucest.  Jur.  Puhl.  1.  ii. 
c.  xxi.     This  is  the  leading  authority  upon  this  subject. 

Vattel,  1.  ii.  c.  iv.  38. 
Martens,  ss.  158,  163. 
Kliiher,  ss.  117-122. 

Wheaton,  Elem.  i.  c.  iii.  7,  p.  155, 
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sails  (velorum  demissio — salut  des  voiles — das  Segelstreichen), 
firing  a  certain  number  {x)  of  guns  {salut  du  canon — Losung 
der  Canonen). 

XXXIII.  1.  Maritime  ceremonials  can  only  be  claimed 
as  Kecognitions  of  Sovereignty  where  the  sea  is  subject  to  the 
sovereign  who  claims  them,  that  is  to  say,  within  cannon- 
shot  of  the  shore,  and  within  those  parts  of  the  sea  already 
treated  of  in  a  former  Chapter  {y). 

To  these  should  be  added,  that  portion  of  the  sea  which  is 
actually  occupied  by  a  fleet;  that  portion  is,  during  the 
actual  period  of  the  occupation,  under  the  dominion  of  the 
State  represented  by  the  fleet ;  as  the  temporary  occupation 
of  foreign  territory  by  an  army  places  it  for  the  time  under 
the  occupation  of  the  State  which  the  army  represents. 

In  the  twenty-first  chapter  of  his  second  book,  Qucsstiones 
Juris  Puhlicif  Bynkershoek,  referring  to  his  former  work, 
De  Dominie  Maris,  and  the  thesis,  "  nullum  mare  exterum 
"  nunc  esse  in  cujusquam  Principis  dominio,  cum  nullum  a 
"  quoquam  Principe  possideatur,"  therein  successfully  main- 
tained, observes,  *'  his  omnino  consequens  est,  qui  imperat 
"  mari  proximo  recte  etiam  imperare,  utQt  quemadmodumihi 
"  salutetur." 

Thus  the  Dutch  States  (a.d.  1690),  '^  optimojure,^'*  decreed 
that  the  King  of  Denmark's  demand  with  respect  to  the  salu- 
tation of  the  fortress  of  Cronenburg  should  be  complied 
with;  and,  ^^  nee  minus  recte, ''^  in  1671  decreed  that  their 
naval  commanders  should  salute,  when  they  came  within 
cannon-shot  of  a  State,  according  to  the  manner  prescribed 
by  that  State,  whether  their  salute  was  or  was  not  returned ; 


{x)  The  number  is  generally  equal ;  Sweden,  it  is  said,  alone  firing  an 
unequal  number. — Martens,  s.  158  n.  The  exact  number  has  been  often 
the  subject  of  dispute,  and  has  generally  been  settled  with  the  Barbary 
States  by  the  express  provisions  of  Treaty :  e.g.,  Spain  and  Tripoli  (1784), 
Great  Britain  and  Tripoli  (1694  and  1746),  United  States  of  North 
America  and  Tripoli  (1805),  Great  Britain  and  Tunis  (1746-1761), 
Holland  and  Tripoli  (1728),  France  and  Tripoli  (1793),  France  and 
Morocco  (1767). 

(?/)    Vide  ante,  vol.  i.  pt.  iii.  cc.  4,  6,  7,  8. 
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"  quemque  enim  esse  dominum  in  suo  imperio  et  quemquam 
"  advenam  ibi  subditum  "  {z). 

The  order  of  Philip  II.  (a.d.  1563),  that  the  flag  bearing 
the  Imperial  arms  should  not  be  lowered  in  any  foreign  port, 
and  the  act  of  the  French  ship  which  passed  the  Genoese 
citadel  in  1691  without  saluting,  were  both,  according  to 
Bynkershoek,  violations  of  International  Law. 

XXXIV.  2.  Maritime  ceremonials  in  the  open  sea,  or 
in  any  other  places  than  those  subject  to  the  dominion  of  a 
State,  must  depend  upon  Comity,  ox  mutual  agreement. 
Zouch  («),  with  that  correct  opinion  upon  the  principles  of 
International  Law  which  distinguished  him,  applauds  the 
decision  of  the  superior  French  Court  which  reversed  the 
sentence  of  an  inferior  Court  for  condemning  a  Hamburg 
vessel  which  had  refused  to  salute  a  French  ship  in  the 
Spanish  seas.  Bynkershoek  of  course  sanctions  this  opinion. 
According  to  usage  {h),  however,  merchant  vessels  are 
obliged  to  salute  a  vessel  of  war  generally  by  cannon-shot, 
and  also  by  lowering  flag  and  sails ; — the  salute  by  sails  is 
the  most  usual  (c).     Ships  of  war  of  equal  rank  are  not 


(z)  S.  23,  t.  i.     Legum  Nauticarum,  cited  by  Bynkershoek,  ih. 

Martens,  1.  iv.  c.  iv.  s.  1.59,  note  h.  "  Les  instructions  des  puis- 
sances pour  leurs  armees  navales  jettent  le  plus  grand  jour  sur  leurs 
pretentions  a  1  egard  de  ce  ceremonial.  Sur  I'Espagne,  voyez  les  ordon- 
nances  de  Philippe  IV  de  1563,  dans  Ahreu  y  Bertodano,  Collection  ;  de 
Philippe  IV  de  1664,  ihid.  p.  vii.  p.  642  ;  de  Carl.  II  de  1671,  ihid.  p.  i. 
p.  549 ;  sur  I'Angleterre,  Laws  of  the  Admiralty,  t.  ii.  p.  303 ;  sur  la 
France,  ordonnance  de  Louis  XIV  pour  les  armees  navales,  1689,  liv.  iii. 
tit.  i. ;  ordonnance  de  1766 ;  lettre  circulaire  du  ministre  de  la  Marine 
aux  prefets  maritimes  sur  le  salut  du  canon,  du  9  frimaire,  an  x,  Dufriche- 
Fontaine,  t.  ii.  p.  1034  ;  sur  le  Danemarck,  ordonnance  de  1748,  dans  le 
Merc.  hist,  et  pol.  1748,  p.  ii.  p.  171  ;  sur  les  Provinces-Unies  des  Pays- 
Bas,  ordonnances  de  1671,  de  1750,  Recueil  de  Van  Placaaten,  t.  vi. 
p.  367." 

(fl)  De  Jure  Feciali,  pt.  2.  s.  8,  14,  p.  132  (ed.  Oxon.  1650).  Utrum 
quod  nautce  Principis  alterius  navi  belliccB  vela  non  suhnittent,  navis  pro 
prcedd  capi  possit  ?  " 

(h)  Kliiher,  s.  122. 

Martens,  s.  159. 

(c)  De  M.  et  De  C.     Index  explicatif,  Salut  de  Mer. 
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constrained  by  custom  to  salute  at  all :  those  of  inferior 
ought  to  salute  those  of  superior  rank.  A  single  ship  of  war 
salutes  a  fleet  or  squadron ;  and  an  auxiliary  squadron 
salutes  the  principal  fleet. 

XXXV.  By  an  Ordonnance  of  the  King  of  the  French, 
1831  (July  1),  the  following  rules  of  Maritime  Salute  are 
prescribed  for  French  ships  of  war  ; — 

"  Art.  II.  Toutes  les  fois  qu'un  batiment  fran9ais  sera 
"  salue  par  un  batiment  de  guerre  etranger,  le  salut  sera 
''  rendu  coup  pour  coup  audit  batiment  etranger,  quels  que 
"  soient  les  grades  des  officiers  commandants,  et  soit  qu'il 
"  ait  ete  traite  ou  non  de  salut,  pourvu  toutefois  que  ce 
"  salut  n'excede  pas  21  coups  de  canon. 

'^  Art.  III.  Les  commandants  des  batiments  de  guerre 
''  fran9ais  arrivant  sur  une  rade  etrangere,  se  conformeront, 
'^  quant  aux  visites,  aux  usages  generalement  regus  dans  le 
"  pays  ou  ils  se  trouveront  "  {d). 

XXXVI.  The  following  orders  are  issued  by  the  British 
Crown  to  her  ships  of  war,  with  respect  to  saluting  the  flags 
of  other  Powers  at  sea. 

"  All  salutes  from  ships  of  war  of  other  nations,  either  to 
"  her  Majesty's  forts  or  ships,  are  to  be  returned  gun  for 
"  gun. 

''  A  British  ship  or  vessel  of  w^ar  meeting  at  sea  a  foreign 
"  ship  of  war  bearing  the  flag  of  a  flag-officer,  or  the  broad 
*^  pendant  of  a  commodore  commanding  a  station  or  squadron 
"  and  superior  in  rank  to  the  officer  of  the  British  ship  or 
^'  vessel,  shall  salute  such  foreign  flag-officer  or  commodore 
"  with  the  number  of  guns  to  which  a  British  officer  of  cor- 
"  responding  rank  is  entitled,  upon  being  assured  of  receiv- 
**  ing  in  return  gun  for  gun:  and  in  the  event  of  the  British 
"  ship  meeting  with  such  foreign  flag-officer  or  commodore  in 
"  a  foreign  port,  similar  complimentary  salutes  with  such 
"  foreign  flag-ship  should  be  observed,  if  the  regulations  of 
*'  the  place  shall  admit  thereof"  [e). 

(d)  Be  M.  et  De  C.  t.  iv.  p.  322. 

(e)  Extract  from  Regulations  relating  to  Salutes, 
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XXXVII.  The  regulations  with  respect  to  salutes  from 
British  ships  to  British  men-of-war,  are  not  strictly  of  an 
International  character ;  but  these  regulations,  and  those 
relating  to  Colours,  may  perhaps  be  usefully  mentioned  in 
this  place  (/).  By  the  laws  of  the  sea,  the  ancient  constitu- 
tion of  the  Admiralty,  and  the  usage  of  the  realm,  it  is  an 
offence  against  the  King's  prerogative  to  usurp  or  wear  on 
board  any  private  ship  the  flags,  ensigns,  jacks,  or  pendants 
worn  by  the  ships  of  the  Royal  Navy  {g). 

In  consequence  of  the  Union  with  Ireland,  which  com- 
menced on  January  1,  1801,  King  George  III.  issued  a 
proclamation  of  that  date,  appointing  a  certain  ensign, 
drawn  in  the  margin,  to  be  carried  by  all  merchantmen  of 
the  United  Kingdom,  and  prohibiting  the  use  of  any  other 
ensign  in  such  ships ;  and  also  prohibiting  them  from 
wearing  the  Union  Jack,  or  any  pendants  or  colours  usually 
worn  by  the  King's  ships,  mthout  a  special  warrant  from 
the  Crowii  or  the  Admiralty.  Under  this  proclamation, 
the  hoisting  or  wearing  of  such  colours  is  a  contempt  of  the 
Crown,  and  punishable  as  such  by  the  Court  of  Admiralty  (A). 

In  1833,  William  Benson,  master  of  the  merchant  steam- 
ship Lord  of  the  Isles,  was  found  guilty  of  contempt  in 
wearing  illegal  colours  ;  he  having  in  or  near  the  river  Douro 
hoisted  at  the  main  peak  a  red  pendant,  which  Captain  Bel- 
cher of  his  Majesty's  ship  ^tna  came  on  board  and  seized. 
For  this  offence  of  wearing  colours  used  by  his  Majesty's 
ships,  the  penalty  of  50/.  was  inflicted,  the  Court  having  no 
power  to  mitigate  the  fine  (^). 


(/)  The  foUowmg  remarks  are  extracted  from  The  Law  relating  to 
Officers  of  the  Navy  (by  Prendergast),  part  ii.  p.  449. 

{g)  Life  of  Sir  Leoline  Jenkins,  i.  97. 

{h)   The  Minerva,  3  C.  Hob.  Adni.  Hep.  p.  34. 

(^)  The  King,  in  his  Office  of  Admiralty ,  v.  Miller,  1  Haggard  Adm. 
Hep.  p.  197. 

The  King  v.  Benson,  3  ib.  96. 

The  last  cases  have  been  The  Queen,  in  her  Ojffice  of  Admiralty,  v.  James 
N.  Forbes,  master  of  merchant  vessel  Lightning,  for  wearing  illegal  colours 
(7th  March,  1865)  ;    and   The   Queen  v.  Ewen,  2  Jur.  N.  S.  454.      It 
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A  penalty  not  exceeding  5001.  is  now  annexed  to  this 
offence.  The  statute  17  &  18  Vict.  c.  104,  The  Mercha7it 
Shipping  Act,  1854,  s.  105,  enacts : 

"  If  any  colours  usually  worn  by  her  Majesty's  ships,  or 
"  any  colours  resembling  those  of  her  Majesty,  or  any  dis- 
*'  tinctive  National  colours,  except  the  Ked  Ensign  usually 
**  worn  by  merchant  ships,  or  except  the  Union  Jack  with 
"  a  White  Border,  or  if  the  pendant  usually  carried  by  her 
"  Majesty's  ships,  or  any  pendant  in  any  wise  resembling 
"  such  pendant,  are,  or  is  hoisted  on  board  any  ship  or  boat 
"  belonging  to  any  subject  of  her  Majesty,  without  warrant 
"  for  so  doing  from  her  Majesty  or  from  the  Admiralty, 
"  the  master  of  such  ship  or  boat,  or  the  owner  thereof,  if  on 
*'  board  the  same,  and  every  other  person  hoisting  or  joining 
"  or  assisting  in  hoisting  the  same,  shall  for  every  such  offence 
^'  incur  a  penalty  not  exceeding  Five  Hundred  Pounds ;  and 
"  it  shall  be  lawful  for  any  officer  on  full  pay  in  the  military 
"  or  naval  service  of  her  Majesty,  or  any  Britist  officer  of 
*'  the  Customs,  or  any  British  Consular  officer,  to  board  any 
"  such  ship  or  boat,  and  to  take  away  any  such  jack,  colours, 
"  or  pendant ;  and  such  jack,  colours,  or  pendant  shall  be 
"  forfeited  to  her  Majesty." 

And  according  to  the  instructions  issued  by  the  authority 
of  the  Queen's  Government  (J), 

"  If  the  Consul  is  informed  that  any  British  vessel  hoists 

usually  happens  that  the  offending  party,  on  being  served  with  the 
warrant  of  arrest,  memorialises  the  Board  of  Admiralty,  expressing  con- 
trition for  the  offence,  and  that  on  payment  of  the  costs  incurred,  the 
fine  is  remitted.  Ireland,  as  to  all  matters  of  Instance  jurisdiction,  is 
governed  by  its  own  Court  of  Admiralty  ;  but  neither  Ireland  nor  Scotland 
have  any  Admiralty  Prize  jurisdiction.  As  to  former  provisions  on  this 
subject,  see — 

3  Geo.  IV.  c.  110,  s.  2  (smuggling,  500Z.). 

6  Ih.  c.  108,  8.  16  (smuggling,  50Z.). 

3  <^-  4  Will.  IV.  c.  50,  c.  53,  s.  9  (smuggling,  50/.). 

4  lb.  c.  13,  s.  11  (smuggling,  not  above  500/.). 

8  <^-  9  Vict.  c.  87,  s.  10,  repealed  by  17  ^^  18  Vict.  c.  120. 
0")  Proposed  by  the  Board  of  Trade,  approved  by  Secretary  of  State  for 
Foreign  Afiairs,  1855. 
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"  improper  colours,  he  will  send  or  go  on  board,  and  will  seize 
"  the  colours  so  hoisted,  and  will  for  that  purpose  order 
"  the  Master  to  haul  them  down  and  deliver  them  up  to 
''  him." 

It  is  also  a  contempt  of  the  Crown,  if  a  British  merchant- 
vessel  pass  a  ship  of  the  Royal  Navy  without  striking  top- 
sail :  and  the  Court  of  Admiralty,  on  complaint  of  the 
offence,  will  arrest  the  master  of  the  merchantman  to  answer 
for  the  contempt.  An  instance  of  this  nature  occurred  on 
November  4,  1829,  when  the  Court  of  Admiralty  issued  a 
warrant  of  arrest  against  the  master  of  the  schooner  Native 
for  contempt  in  passing  his  Majesty's  ship  Semiramis  in 
Cork  harbour,  without  striking  or  lowering  her  royal,  being 
the  uppermost  sail  she  was  then  carrying  "  (k), 

XXXVIII.  3.  Maritime  ceremonials  in  particular  seas, 
as  distinguished  from  the  open  sea,  and  from  the  sea  within 
cannon-shot  distance  from  the  shore,  remain  to  be  con- 
sidei'ed  ;  such  were,  in  former  days,  the  claims  of  maritime 
honours  of  Venice  in  the  Adriatic,  of  Genoa  in  the  Ligurian, 
of  France  in  another  portion  of  the  Mediterranean,  and  such 
are,  at  this  day,  the  claims  of  Denmark  with  respect  to  ships 
entering  the  Baltic,  and  of  Great  Britain  with  respect  to 
ships  in  the  narroio  seas  which  surround  her  coast. 

Bynkershoek  (Z),  it  has  been  already  observed,  denies 
their  claims.  He  does  not  object  to  their  being  conceded  as 
matters  of  Comity  {comiter  ohservari)  ;  but  he  denies  that 
they  can  be  demanded  of  right  {juris). 

The  claims  of  Denmark  have  been  the  subject  of  various 
treaties,  the  last  of  which  was  made  on  January  15,  1829, 
with  Russia.  The  last  article  of  this  Treaty  refers  to  a 
protocol  signed  at  Aix-la-Chapelle  on  November  21,  1818, 
which  recommended  a  general  convention  upon  the  subject 
of  maritime  ceremonials  between  all  the  maritime  Powers. 
This  has  never  been  executed ;    but  the  Treaty  between 

{k)   The  King  v.  Benson,  3  Haggard  Adm.  Rep.  97,  note, 
{I)  Qucest.  Jur.  Publ.  1.  ii.  c.  xxi. 
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Denmark  and  Russia  provides  that  the  salute  of  vessels 
of  war,  "denue  d'utilite  reelle  et  generalement  tombe  en 
*'  desuetude  parmi  les  nations  europeennes,"  shall  undergo 
such  modifications  as  to  take  away  most  of  the  previously  ex- 
isting formalities  between  these  two  Powers  on  this  subject. 

The  Treaties  between  Great  Britain  and  Holland  upon 
the  subject  of  the  particular  claims  of  the  former  to  mari- 
time honours  in  the  narrow  seas,  are  those  of  1662, 1674  (m), 
1784  (n). 

XXXIX.  In  the  above  enumeration  are  omitted  that 
class  of  injuries  which  relate  to  the  refusal  of  that  Precedence 
which  custom  has  established  among  the  representatives  of 
nations ;  the  consideration  of  this  class  of  injuries  seems  to 
belong  more  properly  to  the  Chapter  on  Ambassadors  (o)  ; 
as  it  rarely  happens  that  the  Governors  of  a  State  meet 
together  in  person,  as  well  as  by  representatives.  Such 
Congresses,  however,  have  taken  place.  Not  to  go  further 
back  than  1814,  there  have  been  no  less  than  five  Con- 
gresses since  that  time,  at  which  European  Potentates  have 
met  together  in  person. 

1.  The  Congress  of  Vienna,  closed  in  the  month  of  June 
1815. 

2.  The  Congress  of  Aix-la-Chapelle,  in  1818. 

3.  The  Congress  of  Troppau,  in  1820. 

4.  The  Congress  of  Laibach,  in  1821. 

The  motives  assigned  for  these  two  last  were  the  alleged 
revolutionary  movements  in  Naples  and  Piedmont,  rendering 
the  state  of  Europe  insecure.     Upon  a  similar  allegation 


(m)  See  Sir  L.  Jenkins's  Letters,  vol.  ii.  pp.  699,  700, 702,  708,  &c.  (some 
before,  some  after  a.d.  1674),  relatmg  to  striking  the  flag. 

Vide  ante,  vol.  i,  p.  259. 

(n)  By  the  second  article  of  the  Treaty  of  1784,  it  is  provided,  '•  A 
regard  des  hommages  du  pavilion  et  du  salut  en  mer  paries  vaisseaux  de 
la  Repuhlique  vis-a-vis  de  ceux  de  S.  M.  Britannique,  il  en  sera  use 
respectivement  de  la  meme  maniere  qui  a  ete  pratiquee  avant  le  com- 
mencement de  la  guerre  qui  vient  de  finir." 

De  M.  et  De  C.  i.  323. 

(p)   Vide  post. 
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with  respect  to  the  disturbed  state  of  Spain^  a  fifth  Congress 
was  held  at  Verona,  in  1822. 

XL.  It  is  of  course  competent  to  States  to  renounce, 
either  tacitly  by  usage  which  they  have  long  acquiesced  in 
and  recognised,  or  openly  by  treaty,  any  portion  of  the  Rights 
incident  to  their  primitive  equality. 

As  in  all  conferences  some  persons  must  precede  others,  a 
sense  of  necessity  and  a  regard  for  order,  and  perhaps  also  a 
voluntary  homage  to  the  real  position  and  consequence  of 
different  States,  have  introduced,  into  Europe  at  least,  a 
certain  rule  and  custom,  which  it  is  the  interest,  if  not  the 
duty,  of  all  States  to  adhere  to  (/>).  At  the  period  when  the 
system  of  ceremonial  honours  and  distinctions  began  to  grow 
up  in  Europe,  the  most  powerful  States  were  governed  by  an 
emperor  (q),  or  by  a  king  upon  whose  head  the  crown  had 
been  placed,  with  all  the  solemnity  and  sanctity  which 
religious  rites  could  impart.  These  circumstances  conspired 
with  the  vast  actual  superiority  of  their  wealth,  influence, 
power,  to  procure  for  emperors  and  kings  those  privileges 
and  prerogatives  over  other  States  which  are  universally 
designated  as  Royal  Honours  (Honores  Regii,  Honneurs 
Toyauxy  konigliche  Ehreri)  (/*). 


(p)  Martens,  1.  iv.  c.  ii.  s.  25. 

(g)  The  idea  of  the  paramount  superiority  of  the  Emperors  of  Germany 
long  prevailed  in  Europe,  and  is  actually  combated  "by  our  great  English 
civilian,  Arthur  Duck,  who  wrote  in  the  seventeenth  century.  It  was 
derived  from  the  notion  of  their  being  successors,  through  Charlemagne, 
of  the  Roman,  as  distinguished  from  the  Greek  Emperor.  At  the  time 
of  Charlemagne,  Vattel  remarks,  there  was  ^'  une  idee  recente  de  la 
majeste  du  veritable  empire  romain." — L.  ii.  c.  iii.  s.  40.  He  cites  from 
Bodinus,  De  Repuhlicd,  1.  i.  c.  ix.  p,  m.  139.  The  observation  of  Bartolus 
was,  that  they  were  heretics  who  denied  that  the  Emperor  was  the 
sovereign  paramount  of  the  world.  Bartolus  died  in  1 356.  The  notion  of 
the  real  importance  attached  to  the  title  of  Emperor  caused  many  States, 
in  the  middle  ages,  to  be  careful  in  designating  their  realms  as  an 
"  Empire,"  and  their  crown  as  "  Imperial."  Great  Britain  has  long  spoken 
of  her  "  Imperial  Crown  "  in  all  her  public  acts. 

Blachstones  Commentmies,  vol.  i.  p.  242. 

Martens,  s.  127,  note  6. 

(1')    Vide  post,  pt.  iii.  c.  i.     Rights  of  Sovereigns, 
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Vattel,  though  strongly  indisposed  (s)  to  allow  the  ex- 
istence of  any  prerogative  as  incident  to  a  monarchical  form 
of  government,  nevertheless  observes :  "  Si  les  traites,  ou 
*'  un  usage  constant,  fonde  sur  un  consentement  tacite,  ont 
^'  marque  les  rangs,  il  faut  s'y  conformer.  Disputer  a  un 
"  prince  le  rang  qui  lui  est  acquis  de  cette  maniere,  c'est 
"  lui  faire  injure,  puisque  c'est  lui  donner  une  marque  de 
*'  mepris,  ou  violer  des  engagements  qui  lui  assurent  un 
"  droit "  {t). 

And  in  another  place  (under  the  head  of  "  Des  egards 
"  mutuels  que  les  souverains  se  doivent ")  he  says :  "  Le 
'*  plus  grand  monarque  doit  respecter  dans  tout  souverain  le 
"  caractere  eminent  dont  il  est  revetu.  L'independance, 
"  I'egalite  des  Nations,  des  devoirs  reciproques  de  I'humanite, 
"  tout  I'invite  a  marquer  au  conducteur,  meme  d'un  petit 
"  peuple,  les  egards  qui  sont  dus  a  la  qualite.  Le  plus 
"  faible  Etat  est  compose  d'hommes,  aussi  bien  que  le  plus 
"  puissant,  et  nos  devoirs  sont  les  memes  envers  tons  ceux 
"  qui  ne  dependent  point  de  nous. 

"  Mais  ce  prccepte  de  la  loi  naturelle  ne  s'etend  point  au- 
"  dela  de  ce  qui  est  essentiel  aux  egards  que  les  Nations 
"  independantes  se  doivent  les  unes  aux  autres ;  en  un  mot, 
"  de  ce  qui  marque  que  Ton  reconnait  un  Etat,  ou  son  sou- 
"  verain,  pour  etre  veritablement  independant  et  souverain, 
"  digne  par  consequent  de  tout  ce  qui  est  du  a  cette  qualite. 
"  Du  reste,  un  grand  monarque  etant,  comme  nous  I'avons 


(s)  L.  ii.  c.  iii.  s,  38. — "  La  forme  du  gouvernement  est  naturellement 
etrangere  a  cette  question.  La  dignite,  la  majeste,  reside  originairement 
dans  le  corps  de  I'Etat ;  celle  du  souverain  lui  vient  de  ce  qu'il  repr^sente 
sa  Nation.  L'Etat  aurait-il  plus  ou  moins  de  dignity,  selon  qu'il  sera 
gouverne  par  un  seal  on  par  plusieurs  ?  Aujourd'hui  les  rois  s'attribuent 
une  superiorite  de  rang  sur  les  r6puHiques ;  mais  cette  pretention  n'a 
d'autre  appui  que  la  superiorite  de  leurs  forces.  Autrefois  la  r^publique 
romaine  regardait  tous  les  rois  comme  bien  loin  au-dessous  d'elle. 
Les  monarques  de  I'Europe,  ne  trouvant  en  leur  cliemin  que  de  faibles 
republiques,  ont  dedaigne  de  les  admettre  a  I'egalite.  La  republique  de 
Venise  et  celle  des  Provinces-Unies  ont  obtenu  les  honneurs  des  tetes 
couronn6es  ;  raais  leurs  ambassadeurs  cedent  le  pas  a  ceux  des  rois." 

(0   Vattel,  1.  ii.  c.  iii.  s.  40 :  vide  also  s.  46. 
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"  deja  fait  observer,  un  personnage  tres-important  dans  la 
"  societe  huraaine,  il  est  naturel  qu'on  lui  rende,  en  tout  ce 
"  qui  n'est  que  pur  ceremonial,  sans  blesser  en  aucune 
"  maniere  I'egalite  des  droits  des  Nations,  qu'on  lui  rende, 
"  dis-je,  des  honneurs  auxquels  un  petit  prince  ne  saurait 
"  pretendre,  et  celui-ci  ne  pent  refuser  au  monarque  toutes 
"  les  deferences  qui  n'interessent  point  son  independance  et 
"  sa  souverainete  "  (w). 

XLI.  A  State,  once  possessed  of  certain  International 
privileges,  retains  them,  whatever  change  her  internal  con- 
stitution may  have  undergone  :  Cromwell  would  not  allow 
the  slightest  mark  of  honour  which  had  been  paid  to  the  re- 
presentatives of  the  Monarchy  to  be  omitted  towards  those 
of  the  Republic  of  England. 

In  the  Treaties  between  the  French  Republic  (x)  and  the 
other  European  Powers,  it  was  expressly  stipulated  that  the 
same  ceremonials  as  to  rank  and  etiquette  which  had  been 
observed  before  the  Revolution  should  be  continued  between 
them  ;  and  the  same  rule  was  observed  towards  the  later 
Republic  of  France  in  1848. 

The  Republics  of  Venice  and  the  United  Netherlands 
were  always  admitted  to  Royal  Honours;  though  their 
Ambassadors  yielded  precedence  to  those  of  Crowned 
Heads. 

The  Republic  of  Genoa  and  the  Order  of  Malta  were 
never  indisputably  possessed  of  this  privilege,  though  the 
former  claimed  equality  with  Venice,  and  precedence  over 
Switzerland. 

In  later  times,  Switzerland  collectively,  not  in  its  indivi- 
dual cantons,  the  United  States  of  North  America,  the 
Grerman  Confederation  (Deutsche  Bund)  {y\  and  it  is  pre- 


(u)   Vattel,  1.  ii.  c.  iii.  s.  47. 

(pc)   Treaty,  A.D.  1797.     Campo  Formio,  art.  23. — Martens. 

ly)  Martens,  1.  iv.  c.  ii.  s.  133. — '*'  II  ne  serait  pas  extraordinaire  que 
la  Confederation  germanique,  reconnue  pour  etre  puissance  europeenne, 
ne  se  crut  pas  tenue  de  ceder,  dans  des  occasions^  le  pas  a  une  des  tetes 
couronn^es,  ou  meine  ne  se  crut  autorisee  a  pr^tendre  le  pas  sur  ceux  de 
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sumed,  the  Empire  of  Brazil,  have  been  considered  entitled 
to  this  privilege. 

The  Sovereign  States  of  Europe  are  (z)  with  respect  to 
this  matter  of  etiquette,  classified  into — 

1.  Those  who  are  entitled  to  Royal  Honours. 

2.  Those  who  are  not. 

1.  It  seems  to  be  now  an  established  principle  of  Inter- 
national etiquette,  that  the  Crowned  Heads  of  Europe  are 
entitled  to  an  equal  rank, one  having  no  precedence  (Proedria, 
Protostasia,  Precedence,  Preseance)  over  the  other. 

XLII.  At  different  periods  of  history,  France,  Spain,  and 
Russia  have  laid  claim  to  precedence  over  other  States  ;  but 
the  claim  appears  never  to  have  been  allowed.  At  the 
Peace  of  Passarowitz  (a)  (1718),  and  in  subsequent  Treaties, 
that  of  Belgrade  for  example  in  1738,  Austria  has  covenanted 
with  the  Ottoman  Porte  for  a  perfect  equality  of  rank,  "  Has 
"  nugaB  seria  ducunt  in  mala."  But  as  various  modes  have 
been  adopted  to  avoid  the  evils  growing  out  of  squabbles  for 
precedence,  sometimes  it  has  been  resolved  that  at  Con- 
gresses and  meetings  each  place  shall  be  considered  as  the 
first ;  at  other  times,  ambassadors  have  signed  their  names 
in  the  order  of  the  alphabet.  But  the  easiest  expedient 
seems  to  be  the  use  of  the  alternate  or  alternative.  By  the 
alternat  {b),  the  rank  and  place  of  different  States  from  time 
to  time  undergoes  a  change,  which  is  determined  by  a  regular 
order  or  by  lot, — the  same  State  occupying  different  places 
in  the  same  ceremonial. 

XLIII.  In  the  signing  of  Treaties,  the  usage  of  the  al- 
ternat is  generally  adopted,  it  being  contrived  that  each 

ses  membres  qui  ne  portent  point  de  couronne  dans  une  autre  quality  ; 
cependant  jusqu  a  present  11  n'y  a  pas  encore  eu  d'occasion  de  contester  sur 
ce  point." 

(2)  Kluber,  ss.  91,  92. 

(a)  Giinther,  band  i.  pp.  220,  233,  244. 

Bynkershock,  Qucest.  Jur.  Pub.  1.  ii.  c.  ix. 

Spain's  dispute  as  to  the  "  pas  "  with  France  was  settled  by  the  27th 
article  of  the  Bourbon  Family  Compact. 

(6)  Kluber,  a.  104. 
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State  shall  write  its  signature  in  the  first  place  in  the  copy 
of  the  Treaty  destined  for  it.  This  usage  was  adopted  by 
the  Quadruple  Alliance  at  London  in  1718,  and  at  the 
Peace  of  Aix-la-Chapelle  in  1748  (c). 

At  the  same  time,  even  this  sensible  arrangement  has 
occasionally  been  demurred  to,  protested  against,  or  al- 
together rejected  {d). 

Sometimes,  as  at  Utrecht  in  1713  and  Aix-la-Chapelle  in 
1748,  each  of  the  contracting  parties  has  delivered  to  the 
other  a  copy  of  the  Treaty  signed  by  itself  only  (e). 

Roman  Catholic  Sovereigns  (/)  have  yielded  precedence 
to  the  Pope  as  an  acknowledgment  of  his  character  as  Vicar 
of  Christ  and  Sovereign  Pontiff  of  the  Roman  Catholic 
Church;  with  a  reservation  of  their  own  Right  of  So- 
vereignty. 

The  kingdoms  whose  Churches  are  subject  to  the  Patriarch 
of  the  East,  as  Russia  and  Greece ;  and  Great  Britain,  whose 
Catholic  Church  has  no  longer  any  relations  with  the  Bishop 
of  Rome  as  Patriarch  of  the  West,  accord  no  precedence 
on  such  ground.  Nor  does  Prussia,  nor  the  minor  Pro- 
testant Powers  of  Germany,  nor  the  Ottoman  Empire,  ever 
concede  such  precedence.  But  while  Sovereign  of  the 
Roman  States,  the  Pope  was  entitled  to  the  Royal  Honours 
mentioned  above  (g),  and  probably  will  be  considered  as 
still  entitled  to  them  by  all  Roman  Catholics,  if  not  also 
by  Catholic  and  Protestant  States.  In  the  Italian  Statute 
of  Papal  Guarantees  such  Honours  are  expressly  conceded 
to  the  Pope  (h). 


(c)  The  protocols  of  the  Congress  of  Berlin,  1878,  were  sig-ned  in  the 
alphabetical  order  of  the  French  names  of  the  countries  represented. 

(d)  Schmauss,  i.  1743. 

Giinther,  b.  i.  pp.  229,  234,  238,  247,  274.  Portugal  in  1763  ;  Treaty 
of  Sardinia  in  1748  ;  Treaty  of  Aix-la-Chapelle  ;  France  ;  Hungary  ; 
Bohemia. 

(e)  Giinther,  i.  275.  (/)  lb.  221.  (g)   Gunther,  ih.  s.  94. 
(h)  "  Art.  3.     II  Governo  Italian©  rende  al  Sommo  Pontefice  nel  terri- 

torio  del  Regno  gli  onori  sovrani  e  gli  mantiene  le  preminenze  d'  onore 
riconosciutegli  dai  sovrani  cattolici." 
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Neither  the  European  States,  nor  States  generally,  have 
ever  bound  themselves  by  agreement  or  pact  to  any  fixed  or 
certain  rule  with  respect  to  this  question  of  precedence ; 
thoiio-h  attempts  have  been  made  to  enact  a  binding  regula- 
tion upon  the  subject. 

The  great  ecclesiastical  councils,  at  which  sovereigns 
were  often  present  in  person  or  by  representative,  fur- 
nished a  ground  for  the  interference  of  the  Pope  in  this 
matter  (z). 

In  1504  Julius  II.  promulgated  a  table  of  precedence 
for  the  European  States,  founded  upon  a  variety  of  reasons 
now  generally  acknowledged  to  be  trifling  and  insufficient. 
This  regulation  (j),  it  is  said,  was  never  followed,  not  even 
in  the  Councils  or  in  the  Pope's  chapel,  and,  it  need  scarcely 
be  said,  is  wholly  without  weight  or  influence  upon  Inter- 
national Law.  The  next  attempt  {k)  was  made  by  the 
eight  European  Powers  who  signed  the  Treaty  of  Paris  in 
1814.  They  nominated  a  Commission  for  the  purpose  of 
considering  and  reporting  "  des  principes  a  etablir  pour 
"  regler  le  rang  entre  les  couronnes,  et  de  tout  ce  qui  en 
"  est  une  consequence."  The  Commission  did  suggest  a  uni- 
form rule  {I),  whereby  all  public  ministers  should  be  divided 
into  three  classes  of — 

1.  Ambassadors  or  Nuncios, 

2.  Envoyes. 

3.  Charges  d  ^Affaires, 

But  great  differences  and  doubts  arose  respecting  this 
classification  at  the  time,  principally  with  respect  to  the 
rank  which  should  be  assigned  to  the  Great  Eepublics.  And 
at  the  Congress  of  Aix-la-Chapelle,  November  21,  1818, 
at  which  Austria,  Eussia,  France,  Spain,  and  Great  Britain 


(0  Qiinther,  t.  i.  p.  219.  {j)  Kluber,  s.  94. 

(k)  Klilher,  s.  94,  n.  c.  Martens,  s.  131. 

Martens,  s.  131,  n.  6.  (I)  Be  M.  et  De  C.  t.  iii.  p.  190,  1. 
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were  represented,  a  certain  rule  of  precedence  was  agreed 
to  by  a  protocol  (  m). 

Though  the  regulation  of  etiquette  was  thus  confined  to 
the  representatives  of  the  five  crowned  heads,  it  appears  to 
have  been  generally  adopted  as  a  rule  of  positive  Inter- 
national Law  (n).  Regulations,  adjusting  the  ceremonials 
for  the  reception  of  foreign  Ministers,  were  instituted  by  the 
United  States  of  North  America  on  the  commencement  of 
their  career  as  an  independent  State  in  1783  (o).  These 
will  be  mentioned  hereafter  when  the  subject  of  embassies 
is  considered. 

XLIIIa.  The  Right  we  are  treating  of,  flowing  as  it 
does  from  the  essential  equality  of  nations,  extends  to  the 
subject  of  the  language  to  be  employed  in  International 
communications  (p).  No  nation  has  a  right  to  insist  that  a 
particular  language,  whether  it  be  its  own  or  that  of  another 
country,  shall  be  exclusively  employed  in  all  communications 
with  it. 

Until  the  middle  of  the  eighteenth  century  the  Latin 
language — the  medium  through  which  Christianity  and  Civi- 
lisation have  been  conveyed  to  the  West — continued  to  be 
employed  as  the  channel  of  formal  diplomatic  intercourse  (q). 
In  this  universal  tongue,  which  has  many  recommendations 
as  the  bond  of  a  common  civilisation,  are  written,  among 
others,  the  Treaties  of  Nimeguen  ;  of  Ryswick  ;  of  Utrecht, 


(m)  Actejinal  du  Congrh  de  Vienne,  art.  118,  et  son  Annexe. 

Kluber^s  Aden  des  Wiener  Congress,  band  viii.  3-98,  102  n.,  108  f, ; 
band  vi.  s.  93  n.,  204  f. 

Martens,  Man.  Dipl.  c.  iv.  s.  38. 

(n)    Wheaton's  Elem.  vol.  i.  p.  262.         (o)  De  M.  et  De  C.  t.  i.  p.  264. 

0^)  Kliiher,  ss.  113-114. 

Wheaton's  Elem.  pp.  197,  198. 

"  Language,  the  leading  principle  wbich  unites  or  separates  the  tribes 
of  mankind." — Gibbon,  vol.  viii.  c.  xlvii.  p.  338. 

(q)  Duck,  De  authoritate  et  usu  Juris  Civilis,  p.  150,  &c. 

J.  L.  E.  Putman,  De  usu  linguce  Latince  in  vita  civili  causisque  maxime 
publicis,  cited  by  Kluber,  n.  s.,  114.  See  note  below,  as  to  Quadruple 
A.lliance. 
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1713  ;  of  Baden,  1714  ;  of  the  Quadruple  Alliance  of  1718  ; 
of  Vienna,  1725  and  1738  (r). 

The  Pope  continues  to  use  the  Latin  language  in  his 
International  acts. 

The  aggrandisement  of  the  Spanish  monarchy  towards 
the  end  of  the  fifteenth  century  appears  to  have  introduced 
for  a  short  time  the  use  of  the  Castilian  tongue  as  a  pretty 
general  instrument  of  International  intercourse.  Since  the 
reign  of  Louis  XIV.  the  French  language  was  generally 
used  as  the  diplomatic  language  of  Europe,  but  under  a  pro- 
test preserving  the  dignity  of  other  nations  (s).  So  late  as 
the  year  1790,  the  Emperor  of  Austria,  Leopold  II.,  in  his 
correspondence  with  Louis  XVI.  respecting  the  invasion  of 
the  right  of  the  German  princes  in  Alsatia,  and  the  infringe- 
mput  thereby  of  the  Treaty  of  Westphalia,  complained  that 
the  correspondence  of  the  French  king  was  in  the  French 
language,  contrary  to  the  former  usage,  which  required  com- 
munications between  Austria  and  France  to  be  made  in  the 
Latin  language  ;  the  letter  of  the  Emperor  was  written  in 
that  language  (t). 

By  the  120th  article  of  the  final  act  of  the  Congress  of 
Vienna  of  1815  (u)  it  is  stipulated — "La  langue  fran^aise 
"  ayant  ete  exclusivement  employee  dans  toutes  les  copies 
*'  du  present  Traite,  il  est  reconnu  par  les  Puissances  qui 
."  ont  concouru  a  cet  acte,  que  I'emploi  de  cette  langue  ne 
"  tirera  point  a  consequence  pour  I'avenir ;  de  sorte  que 
"  chaque  Puissance  se  reserve  d'adopter  dans  les  negociations 
"  et   conventions   futures  la  langue  dont  elle  s'est  servie 


(r)  Schmauss,  Corp.  Jur.  Gent.  p.  1555,  ccliv. 

(s)  Schmauss,  1734. 

Peace  of  Radstadt  (a.d.  1714),  art.  33. 

„     of  Aix-la-Chapelle  (1748),  sep.  art.  2. 
Wenck,  C.  Jur.  Gent.  ii.  360. 
Alliance  between  France  and  Austria,  sep.  art.  2. 
Treaty  between  Poland  and  Prussia,  1773,  art.  14. 
(t)  Koch,  c.  xxvi. 
Wheaton^s  Hist,  p.  347,  note. 
(w)  Martens,  JRecueil,  &c.  t.  x.  p.  430. 
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^'  jusqu'ici  dans  ses  relations  diplomatiques,  sans  que  le 
"  Traite  actuel  puisse  etre  cite  comme  example  contraire 
"  aux  usages  etablis." 

In  later  times,  however,  and  more  especially  since  Mr. 
Canning's  brilliant  administration  of  the  foreign  affairs  of 
Great  Britain,  States  have  used  their  national  language  in 
their  instruments  of  diplomatic  intercourse,  accompanying 
them,  if  necessary,  with  a  translation  in  the  language  of  the 
State  with  which  they  are  in  correspondence. 

It  appears  to  have  been  a  maxim  of  the  Ottoman  Porte  to 
regard  no  Treaty  as  of  perfect  obligation  unless  couched  in  its 
own  language.  The  European  States  have  avoided  what 
might  be  thought  a  derogatory  concession  to  this  whim,  by 
taking  care  that  the  Treaties  with  this  Power  should  be 
written  in  divers  languages. 


T   2 
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CHAPTER   VI. 

TREATIES  (a). 

XLIV.  The  International  obligations  arising  out  of  Na- 
tural or  Customary  Law  may  receive  additions  or  restraints 
from  specific  Conventions  or  Treaties  (6). 

It  has  been  already  observed,  that  the  consent  of  Nations 
is  in  some  degree  evidenced  by  the  contents  of  Treaties,  and 


(a)  Grotius,  1.  ii.  c.  xi.  de  promissis ;  c.  xii.  de  contractibiis  ;  c.  xiii. 
de  jurejurando  ;  c.  xiv.  de  eorum  qui  summum  imperium  habent  promissis 
et  contractibiis  et  juramentis ;  c.  xv.  de  foederibus  et  sponsionibiis  ;  c.  xvi. 
de  interpretatione. 

Vattel,  1.  ii.  c.  xii.-xvii. 

Martens,  1.  ii.  c.  ii.  46. 

Kluher,  s.  141,  u.  s.  w. 

Wheaton,  Elem.  vol.  i.  p.  38,  &c. 

Heffter,  ss.  144,  175. 

Fenelon,  torn.  xxii.  pp.  293-4  (ed.  1824). 

(b)  "  At  nobis  accuratius  institiienda  partitio  est,  ut  primum  dicamiis 
feeder  a  alia  idem  constituere,  quod  juris  est  nat  waits,  alia  aliquid  ei  adjicere.^ 
— Grot.  1.  ii.  c.  xv.  s.  5. 

"  I  can  scarcely  think  that  Ministers  mean  to  contend  that  cession 
by  Treaty  does  not  give  a  right  to  possession.  Where  are  we  to  look, 
therefore,  to  ascertain  the  right  of  a  country  to  any  place  or  territory, 
but  to  the  last  Treaty?  To  what  would  the  opposite  doctrine  lead? 
France  might  claim  Canada,  ceded  in  1763,  or  we  Tobago,  ceded  in  1783. 
It  might  be  urged  that  they  took  advantage  of  our  dispute  with  our 
own  Colonies,  and  that  the  Treaty  gave  no  right.  Canada,  Jamaica,  every- 
thing might  be  questioned.  Where  ivould  be  the  jjozvcr  of  Europe  if  these 
doctrines  luere  to  be  acted  on  ?  Every  country  must  continue  in  a  state  of 
endless  2)erplexity,  armament,  and  preparation.  But,  happily  for  mankind, 
a  different  lyrinciple  ptrevails  in  the  Law  of  Nations.  There  the  last  Treaty 
gives  the  right:'— G^kkle^  James  Fox,  Speech  on  the  Russian  Armament, 
1792. 

Bu  defaut  de  validite  de  plusieurs  Traites  dijjlotnatiques  eonclus  recem- 
ment  par  la  France,  par  E.  Olunet. 
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that  they  constitute  an  important  part  of  International 
Law  (c). 

Treaties  [Traites,  Volkervertrage,  7>«c/^<2^e)  are  the  written 
portion  of  that  Law  which  binds  together  the  Society  of 
States,  and  they  occupy  a  place  in  that  system,  which,  in 
some  degree,  corresponds  to  the  place  occupied  by  statutes 
in  the  system  of  the  Municipal  and  Public  Law  of  indepen- 
dent States  {d). 

Moreover,  the  Eight  to  enter  into  lawful  Conventions  or 
Treaties  with  other  States  is  as  unquestionably  inherent  in 
every  independent  State,  as  the  right  to  make  lawful  co- 
venants is  inherent  in  every  individual. 

The  contract  of  the  individual,  therefore,  and  the  statute 
of  the  independent  State,  both  furnish  analogies  for  the  elu- 
cidation of  this  branch  of  our  subject.  It  would  be  foreign 
to  the  object  of  this  work  to  dwell  upon  the  necessity  of  the 
study  of  International  Treaties  to  the  Historian  and  the 
Statesman ;  but  it  is  proper  to  observe  in  this  place,  first, 
that  existing  Treaties  contain  the  present  Positive  Law  of 
Nations  between  the  contracting  parties ;  secondly,  that 
abrogated  Treaties  often  furnish  a  necessary  means  of  con- 
struing those  which  are  in  force  ;  while — if  due  and  judicial 
regard  be  had  to  the  occasion  which  produced  them,  the 
subject-matter  of  their  stipulations,  the  object  for  which,  and 
the  epoch  during  which  they  were  contracted,  and  the  number 
and  character  of  the  nations  which  were  parties  to  them — 
they  are  also  of  value  as  repositories  of  certain  maxims  of 
International  Law,  as  records  of  the  consent  of  nations  to 
certain  principles  as  regulating  International  Intercourse, 
and  of  the  instrumental  forms  by  which  International  con- 
sent is  expressed  and  ratified  (e).  Upon  a  scrupulous  fidelity 
in  the  observation  of  Treaties,  not  merely  in  their  letter  but 
in  their  spirit,  obviously  depends,  under  God,  the  peace  of 
the  world.  Pacta  sunt  servanda  is  the  pervading  maxim  of 
International,  as  it  was  of  Roman  jurisprudence  (/). 

(c)    Vide  ante,  vol.  i.  p.  46.      (d)  Warnkonig,  Rechtsphilosophie,  s.  218. 
(e)    Vide  ante,  vol.  i.  pp.  46,  54,  68.  (/)  Dig.  ii.  14,  1  pr. 
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The  treaty-breaking  State  is  the  great  enemy  of  Nations, 
the  disturber  of  their  peace,  the  destroyer  of  their  happiness, 
the  obstacle  to  their  progress,  the  canse — to  sum  up  all 
charges — of  the  terrible  but  necessary  evil  of  War  {g). 

^*  Fundamentum  justitiee  est  fides,  i.e.  dictorum  convento- 
"  rumque  constantia  et  Veritas  "  (Ji).  To  this  remark  of  Cicero 
may  be  added  the  maxim  which  Ulpian  puts  in  the  form  of  a 
question  :  "  Quid  tam  congruum  fidei  humanae  quam  quae 
*'  inter  eos  placuerunt  servare  ?  " 

A  Christian  State,  even  in  a.d.  1881,  might  be  edified  by 
the  preamble  to  the  Treaty  between  Nadir  Shah,  the  Emperor 
of  Persia,  and  the  Sultan  Mahmoud,  Emperor  of  the  Turks, 
in  1747.  "Glory  be  to  God"  (it  begins),  "who  among 
"  other  things  has  rooted  out  all  hatred  and  enmity  from  tbe 
"  bosoms  of  these  nations,  and  has  commanded  them  to  keep 
*'  their  Treaties  inviolable,  as  the  ever  glorious  book  saith, 
"  O ye  who  believe,  keep  your  covenants^''  {%). 

XLV.  Different  writers  have  adopted  different  arrange- 
ments of  this  part  of  International  Jurisprudence  as  to  the 
merits  of  which  it  might  be  difficult  to  decide.  Perhaps  the 
following  preliminary  considerations  may  contribute  to  a 
clear  conception  of  the  subject. 

Treaties  may  be  considered — 

First,  as  to  their  subject,  e.g.,  whether  they  relate  to  a 
matter  of  Natural  Right,  which,  like  a  declaratory  enact- 
ment, only  adds  another  sanction  to  existing  Law  ;  or  whether 
they  contain  some  obligation  as  to  what  was  previously 
optional  or  indifferent,  as  the  abandonment  of  a  right,  the 
concession  of  a  privilege,  or  the  imposition  of  a  servitus  (j), 

((/)  Vattel,  1.  ii.  c.  xv.  2)assi7n,  s.  220.  "La  foi  des  traitds,  cette 
volont<5  ferme  et  sincere,  cette  Constance  invariable  a  remplir  ces  engage- 
ments, dont  on  fait  la  declaration  dans  iin  traits,  est  done  sainte  et  sacree 
entre  les  nations,  dont  elle  assure  le  saliit  et  le  repos';  et  si  les  peiiples 
ne  veulent  pas  se  manquer  a  eux-memes,  Tinfamie  doit  etre  le  partage  de 
quiconqiie  viole  sa  foi." 

Kliiber,  s.  145. 

(h)  Cic.  de  Offic.  i.  7.  (i)   Wcnck,  pp.  805-6. 

{j)   Vide  ante,  vol.  i.  pp.  389-392. 
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Secondly,  with  respect  to  their  object,  whether  it  be  of  a 
permanent  or  transitory  character,  whether  it  relate  exclu- 
sively to  the  contracting  parties,  or  have  for  its  object  to 
guarantee  the  safety  of  possessions  of  a  Third  Power.  Treaties 
of  guarantee  deserve  a  special  consideration. 

Thirdly,  with  respect  to  the  contracting  parties,  e.g.  whe- 
ther they  be  both  Christian,  or  whether  they  be  Christian 
on  the  one  side  and  Heathen  or  Infidel  on  the  other,  or 
whether  they  be  Christian  on  the  one  side  and  on  the  other 
Mahometan,  and  whether  within  or  without  Europe  {k). 

Fourthly,  with  respect  to  the  period  of  time  in  which  they 
were  contracted  ;  that  is  to  say — 

1.  Whether  they  were  contracted  before  or  after  the 
Treaty  of  Westphalia,  1648  (/).  This  was  the  first  funda- 
mental pact  of  Europe  which  struck  at  the  root  of  the  foreign 
temporal  authority  of  the  Pope, — the  last  relics  of  which 
disappeared  from  the  code  of  International  Law  when  this 
great  statute  was  engrafted  on  it,  and  introduced,  within 
certain  limitations,  the  principle  of  intervention  on  the  ground 
of  religion.  This  Treaty  recognised  as  its  foundation  that 
the  Balance  of  Power  was  necessary  for  the  safety  of  nations, 
and  though  the  equilibrium  effected  by  it  related  chiefly,  if 
not  exclusively,  to  the  German  nations  of  Europe,  it  gave 
stability  to  many  principles  of  International  Law,  and  a 
consistent  form  to  what  was  at  that  time  a  great  ingredient 
of  the  liberties  of  Europe,  the  confederation  of  the  German 
States ;  and  lastly,  this  Treaty  formed  the  basis  of  many 
succeeding  Conventions,  which,  without  a  reference  to  it, 
would  be  unintelligible  (m). 

(li)  See  Hertslet's  Commercial  Treaties  for  a  variety  of  Treaties  between 
Christian  Poweis  and  African  Princes. 

(/)  Koch,  Hist,  des  Tr.,  Tntrod.  p.  30. 

(m)  '^  Denique  per  banc  pacem  (  Westphalicam)  suscitatum  est  Jus  illud 
Gentium,  quod  recentiori  setate  enatiim,  hodieque  etiam  bello  ac  pace 
magna  auctoritate  floret,  recte  agentibus  aliorum  amicitiam  ac  societatem 
conciliat,  legum  violatoribus  communem  gentium  indignationem  ac  bella 
parit." — Klinkhamerf  De  bello  jvopter  successionem  Regni  Hispanici  gesto, 
Pace  Rheno-Trajeetina  composito,  1829.     Amstelodami. 
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2.  Whether  before  or  after  the  Treaty  of  Utrecht  (1713), 
which  again  affirmed  the  principle  of  the  Balance  of  Power 
as  a  necessary  safeguard  for  the  liberties  of  nations,  and 
which  laid  down  as  an  inevitable  consequence  the  two 
propositions,  that  the  Crown  of  Spain  should  not  be  worn 
by  the  sovereign  of  another  European  territory,  and  that 
the  Low  Countries  should  not  be  added  to  the  compact  and 
magnificent  domain  of  France. 

3.  Whether  before  or  after  the  period  intervening  between 
the  Treaty  of  Utrecht  (1713)  and  the  breaking  out  of  the 
French  Revolution  (1791),  during  which  Prussia  and  Russia 
had  entered  as  new  elements  into  the  European  system,  and 
a  new  power  in  another  hemisphere,  the  United  States  of 
North  America,  had  taken  its  place  in  the  community  of 
States,  and  not  a  little  affected  their  International  relations 
for  all  time  to  come. 

4.  Whether  it  be  during  the  twenty-five  years'  war  of 
the  French  Revolution,  and  before  that  great  adjustment  of 
the  European  system,  the  Treaty  of  Vienna  (1815). 

5.  Whether  it  be  between  that  period  and  the  present 
time,  which  embraces  a  long  period  of  International  peace, 
since  1854  unhappily  interrupted  by  wars,  the  end  and  the 
consequences  of  which  no  political  sagacity  can  clearly 
foresee.  During  this  latter  period,  many  Republics  in 
Central  and  Southern  America,  as  well  as  Belgium,  Greece, 
Roumania  and  Servia  in  Europe,  have  become  members 
of  the  great  community  of  States;  during  this  period 
European  Turkey  has  been  recognised  as  being,  and  has 
claimed  to  be  entitled  to  the  rights  and  bound  by  the 
obligations  incident  to  members  not  only  of  the  general,  but 
of  the  European  community  of  nations  (^z);  during  this 
period  the  barrier  which  shut  out  China  and  Japan  from  the 
commerce  of  the  western  hemisphere  has  been  broken 
down  (o) ;  during  this  period  France  has  lost  not  the  least 
valuable  portion  of  her   territory,    and    Prussia   has    been 

(n)    Vide  ante,  vol.  i.  p.  92.  (o)    Vide  ante,  vol.  i.  pp.  283,  472. 
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permitted  to  assume  dimensions  which  have  altered  the 
balance  of  power  in  Europe. 

XL VI.  There  are,  moreover,  certain  International  en- 
gagements which  are  not,  strictly  speaking,  Treaties, — 
which  cannot  be  considered  as  pacta  piihlica  (p).  Such  are 
contracts  between  the  State  and  private  individuals  of  another 
country,  contracts  relating  to  the  private  affairs  of  the 
Sovereign  :  even,  generally  speaking,  marriages  of  the  royal 
family  belong  to  the  jus  privatum  (^),  and  do  not  rise  to  the 
dignity  of  feeder  a  (?-). 

XL  VII.  Treaties  are  also  to  be  considered  with  reference 
to  their  occasion  and  object.  They  may,  it  is  obvious,  con- 
template a  perpetual  duration  and  a  permanent  object,  or  be 
contracted  for  a  definite  period  and  a  transitory  purpose 
{accords,  conventions,  factions) ;  they  may  have  reference  to 
the  contracting  parties  only,  or  they  may  concern  a  third 
party,  on  whose  behalf,  or  with  respect  to  whom,  other 
parties  are  to  enter  into  obligations.  This  class  of  cases 
belongs  to  the  difficult  category  of  guaranteeship,  which 
must  receive  hereafter  a  closer  examination  and  fuller  dis- 
cussion. 

XLVIII.  The  first  point  to  be  considered  is,  who  are 
competent  to  contract  a  Treaty  ?  This  competence  is 
possessed  by  all  independent  kingdoms. 

A  protected  State  may,  if  it  has  retained  its  sovereignty, 
make  Treaties  and  Alliances,  unless  the  power  has  been  ex- 
pressly renounced,  or  cannot  be  exercised  consistently  with 

{p)  "  Conventionum  autem  tres  sunt  species ;  aut  enim  ex  puHica  causa 
sunt,  aut  ex  privata,  privata  aut  legitima,  aut  juris  gentium.  Publica 
conventio  est,  quae  fit  per  pacem,  quoties  inter  se  duces  belli  quaedam 
paciscuntur." — Dig.  ii.  t.  xiv.  6. 

(q)  Gvotius,  ii,  c.  15,  s.  1.  "  Publicas  ergo  conventiones  eas  intelligit, 
quse  nisi  jure  imperii  majoris  aut  minoris  fieri  nequeunt,  qua  nota  difFerunt 
non  tantum  a  contractibus  privatorum,  sed  et  a  contractibus  regum  circa 
negotia  privata." 

{r)  Vattel,  1,  ii.  c.  xii.  s.  152.  "  Un  traite,  en  \Q,tm  foedus,  est  un  pacte 
fait  en  vue  du  bien  public  par  des  puissances  sup^rieures,  soit  a  perpetuity, 
soit  pour  un  temps  considerable." 

Kliiber,  s.  141. 
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the  conditions  of  its  protection  (s).  We  have  seen  that 
States  under  a  Federal  Union  may  or  may  not,  according  to 
the  terms  of  their  confederation,  be  competent  to  enter  into 
Treaties  with  foreign  nations  (t). 

The  question  as  to  the  proper  organ  for  transacting  nego- 
tiations and  concluding  Treaties  between  States,  will  be  con- 
sidered at  length  in  a  subsequent  Chapter  upon  Embassies* 
It  is  sufficient  to  mention  in  this  place  that  the  valid  exe- 
cution of  Treaties  requires  the  agency  of  a  representative  of 
a  State, — they  must  be  contracted  either  immediately  with 
the  Sovereign  power  of  another  State,  or  with  a  Plenipo- 
tentiary duly  commissioned  as  the  constitutional  forms  of  the 
State  may  prescribe  (w). 

It  was  once  a  matter  of  serious  doubt  and  discussion 
whether  one  nation  could  enter  into  Treaties  with  another 
which  professed  a  different  religion.  Not  only  the  earlier 
writers  upon  International  Law,  but  Grotius  himself  debates 
this  question  at  considerable  length ;  and  even  the  further 
question,  whether  a  League  and  a  War  of  Christian  nations 
against  the  Infidels  be  not  a  matter  of  Christian  duty  {x). 
There  was  a  period  when  the  state  of  religious  feeling  and 
party  (7/),  and  still  more  when  the  actual  and  continued 
enmity  between  the  Christian  and  the  Mahometan  rendered 
this  discussion  neither  unnecessary  nor  unprofitable  (z). 
The  conclusion  of  Grotius  is  in  favour  of  the  lawfulness  of 
such  Treaties  (a). 


.  (s)   Vide  ante,  vol.  i.  pp.  98-101.        (t)   Vide  ante,  vol.  i.  pp.  156,  157. 

Vattel,  1.  ii.  c.  xii.  s.  155.  (w)    Vattel,  1.  ii.  c.  xii.  s.  156. 

Kluber,  s.  141.  Klilber,  s.  142. 

(x)  L.  ii.  c.  XV.  8,  9,  10,  11,  12  ;  c.  xx.  48. 

(y)  A  great  attempt  was  made  in  Russia  and  Greece  to  rekindle  this 
spirit  during  the  war  in  1854  between  Russia  and  Turkey. 

(2)  The  Le  Louis,  2  Dodson  Adm.  Rep.  p.  244. 

(a)  "  De  foederibus  frequens  est  qusestio,  licitene  ineantur  cum  his  qui 
a  vera  religione  alieni  sunt :  quae  res  in  jure  natures  dubitationem  non 
habet.  Nam  id  jus  ita  omnibus  hominibus  commune  est,  ut  Religionis 
discrimen  non  admittat." — L.  ii.  c.  xv.  8. 

Vide  ante,  vol.  i.  pp.  16,  69. 


TREATIES — WHO   MAY   CONTRACT.  75 

No  subordinate  corporations  in  a  State  can  be  contract- 
ing parties  to  a  Treaty  with  a  Foreign  State  (b).  A 
Sovereign  may  in  his  private  capacity  enter  into  contracts 
with  foreign  Powers ;  but  these  are  not  Treaties  properly 
so  called. 

XLIX.  Secondly,  the  free  reciprocal  consent  of  both 
contracting  parties,  which  is  indispensable  to  the  validity  of 
a  contract  between  individuals,  is  equally  requisite  for  a 
Treaty  between  States  (c).  Mere  negotiations,  preparatory 
communications,  are  in  their  nature  not  of  a  binding  charac- 
ter. Consent  must  not  have  been  given  in  error  or  produced 
by  deceit,  either  by  misrepresentation  {suggestio  falsi)  or  by 
concealment  of  important  facts  {suppressio  veri). 

The  analogy,  however,  between  the  Private  Contract  and 
the  Public  Treaty  must  not  be  pushed  beyond  what  the 
reason  of  the  thing  may  warrant.  For  instance,  all  contracts 
which  have  been  the  result  of  force  or  menace  may  be  set 
aside ;  but  the  same  observation  cannot,  without  great  limita- 
tions, be  applied  to  Treaties.  All  Treaties  which  terminate 
a  war  frequently  are,  or  may  be,  in  a  great  measure,  the 
effect  of  the  force  exerted  by  the  victor  over  the  vanquished 
— or  may  be  the  result  of  a  menace  of  the  more  powerful  to 
the  weaker  State.  But  Treaties  concluded  in  consequence 
of  these  circumstances  cannot  be  held  null  and  invalid  {d). 
If  there  be  any  analogy  in  this  respect  to  the  Private  Con- 
tract, it  is  rather  to  that  maxim  of  equity,  which  considers  a 
contract  entered  into  to  avoid  or  to  stop  litigation  binding 
upon  the  party  who  entered  into  it,  though  induced  to  do 
so  by  apprehension  of  the  delay,  expense,  and  uncertain 
event  of  a  law-suit.  War,  it  must  be  remembered,  is  the 
terrible  litigation  of  nations  {e).      Moreover,  all  civilised 


"  La  loi  naturelle  seule  r^git  les  traites  des  nations  ;  la  difference  de 
religion  y  est  absolument  ^trangere. —  Vattel,  1.  ii.  c.  xii.  s.  162. 
Vide  ante,  vol.  i.  pp.  23,  87  et  seq. 
(6)    Vide  ante,  vol.  i.  p.  199.  (c)    Vattel,  1.  ii.  c.  xii.  ss.  157-8-9. 

(d)  Grotius,  1.  ii.c.  xvii.  ss.  18, 19.       Kliiber,  s.  143. 

(e)  Schmalz,  Eu7'.  Volkerrecht^  64. 
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countries  admit  into  their  systems  of  private  jurisprudence 
the  axiom  "  expedit  reipablica?  ut  sit  finis  litium  "  (/)  : 
the  axiom  is  equally  applicable  to  the  great  Republic 
of  Nations ;  and  it  is  manifest  that,  if  the  obligations  of 
Treaties  could  be  avoided  upon  the  plea,  that  one  of  the 
contracting  parties  had  consented  through  motives  of 
fear,  or  under  the  influence  of  superior  force,  the  faith 
of  Treaties — the  great  moral  tie  which  binds  together  the 
different  nations  of  the  globe — would  be  rent  asunder. 
This  observation  of  course  does  not  ajDply  to  a  case,  which 
now  rarely  happens,  of  personal  fear  or  actual  violence 
operating  upon  the  representative  of  the  State  who  signed 
the  Treaty.  Both  the  rule  and  the  exception,  however,  may 
be  illustrated  by  events  of  recent  history.  The  resignation 
of  his  crown  and  kingdom,  extorted  by  Napoleon  from 
Ferdinand  VII.  at  Bayonne,  whither  he  had  decoyed  that 
monarch  and  his  family,  was  clearly — the  duress  and  con- 
dition of  the  party  abdicating  being  considered — invalid; 
but  the  resignation  of  Napoleon  at  Fontainebleau  was  not 
extorted  by  treachery  or  duress,  but  was  the  consequence  of 
defeat  in  open  legitimate  war  (g). 

Private  contracts  may  be  set  aside  on  the  ground  of  the 
inferences  of  fraud  and  unfair  dealing  arising  from  their 
manifest  injustice  and  want  of  mutual  advantage.  But  no 
inequality  of  advantage,  no  lesion,  can  invalidate  a  Treaty. 
It  is  truly  said  by  Vattel,  ^^  Si  Ton  pouvait  revenir  d'un 
'^  Traite,  parce  qu'on  s'y  trouverait  lese,  il  n'y  aurait  rien  de 
"  stable  dans  les  contrats  des  nations "  {K),  No  more 
dangerous  attempt  has  ever  been  made  than  that  of  Russia 
in  1870,  to  escape  from  the  obligations  of  the  Treaty  of  1856 
on  this  pretext.  It  is  for  the  historian  to  dwell  upon  the 
hardship  inflicted  by  this  Treaty  upon  Russia,  and  upon 
the  time  which  she  chose  for  this  repudiation  of  it,  and  upon 
the  question  of  the  innocence  or  complicity  of  Prussia. 


if)   Vide  ante,  vol.  i.  p.  353.  (//)  Schmah,  pp.  63,  54. 

{h)  L.  ii.  c.  xii.  s.  158. 
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The  International  writer  may  point  with  at  least  some 
satisfaction  to  the  indignant  refusal  of  all  the  other  Powers 
to  admit  the  plea  of  Russia,  and  to  the  Protocol  which  pre- 
faced the  new  Treaty  of  1871. 

A  Conference  was  holden  in  London  in  the  early  parts  of 
that  year  to  consider  the  Treaty  of  1856. 

Earl  Granville,  President  of  the  Conference,  said : — 

"  The  Conference  has  been  accepted  by  all  the  co- 
^^  signatory  Powers  of  the  Treaty  of  1856,  for  the  purpose  of 
"  examining  without  any  foregone  conclusion,  and  of  dis- 
"  cussing  with  perfect  freedom,  the  proposals  which  Kussia 
"  desires  to  make  to  us  with  regard  to  the  revision  which  she 
"  asks  of  the  stipulations  of  the  said  Treaty  relative  to  the 
"  neutralisation  of  the  Black  Sea. 

"  This  unanimity  furnishes  a  striking  proof  that  the 
'^  Powers  recognise  that  it  is  an  essential  principle  of  the 
*^  law  of  nations  that  none  of  them  can  liberate  itself  from 
"  the  engagements  of  a  Treaty,  nor  modify  the  stipulations 
^^  thereof,  unless  with  the  consent  of  the  contracting  j)arties 
"  by  means  of  an  amicable  understanding. 

"  This  important  principle  appears  to  me  to  meet  with 
"  general  acceptance,  and  I  have  the  honour  to  propose  to 
"  you,  gentlemen,  to  sign  a  Protocol  ad  hoc.''^ 

The  Protocol  in  question  was  then  submitted  to  the  Con- 
ference and  signed  by  all  the  Plenipotentiaries  (z),  that  is  to 
say,  Prussia  or  North  Germany,  Austria,  Great  Britain, 
Italy,  Kussia,  Turkey,  and  by  subsequent  adoption,  France. 
All  subscribed  to  the  maintenance  of  this  primary  and 
elementary  principle  of  International  Law;  and  in  the 
circumstances  such  subscription  was  most  valuable  to  the 
welfare  of  States ;  but  alas !  that  in  the  year  of  our  Lord 
1871  it  should  have  been  requisite !  (J). 


(^)  Protocols  of  Conferences  holden  in  London  respecting  the  Treaty  of 
March  30,  1856  ;  Pajjers  jjresented  to  Parliament,  1871. 

(;)  It  is  of  course  a  wlioUy  different  consideration  whether  the 
original  treaty  was  just  or  wise.  It  may  fairly  be  said  to  have  been 
neither. 
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The  consent  must  be  reciprocal;  therefore  the  engage- 
ment of  one  party  must  be  accepted  by  the  other,  though 
the  particular  epoch  and  the  precise  form,  unless  they  happen 
to  be  matter  of  express  covenant  in  the  Treaty  itself,  are 
unimportant.  The  acceptance  of  one  party  may  precede  or 
follow  the  engagement  of  the  other,  though  in  the  interval  it 
is  competent  to  the  former  to  retract  its  consent. 

L.  The  consent  may  be  signified  in  various  ways  {k). 
Some  jurists  have  asserted  that  the  declaration  of  consent 
must  be  specified  in  writing  (/);  but,  though  this  be  the 
usual  and  the  most  convenient  mode,  it  cannot  be  said  to  be 
indispensable  to  the  validity  of  the  Treaty. 

But  the  declaration,  whether  written  or  oral,  must  be 
positive  and  clear.  Mere  suppositions  and  conjectures  raise, 
at  the  utmost,  a  probability,  but  can  constitute  no  certain 
fact  between  nations.  The  consensus  Jictus  of  Civil  Law  is 
unknown  to  International  Jurisprudence. 

But  the  consent  may  be  expressed  in  an  instrument  either 
drawn  up  in  common  by  the  parties  to  it,  or  signed  sepa- 
rately by  them,  by  an  edict,  an  order,  an  ordinance,  or 
letters  patent  addressed,  in  virtue  of  the  Convention,  to  the 
subjects  of  either  State  {m), 

LI.  What  may  be  the  laivful  subject  of  a  Treaty,  is  best 
shown  by  the  negative  statement  of  what  is  excluded  from 
this  category  {n). 

First,  it  is  obvious  that  a  Treaty  cannot  contain  engage- 
ments inconsistent  with  those  already  entered  into  with 
other  States  (o). 

Secondly,  a  Treaty  may  not  contain  an  engagement  to  do 


(k)  Kluher,  ss.  141-143. 

(0  -P.  J-  Neyron,  Be  vifcederum  (Gott.  1798),  iv.  s.  23. 

Schmalz,  Europ.  Volkerrecht,  s.  52.  "  Es  scheint  mir  niclit  mit  Un- 
recht  behauptet,  dass  unter  den  europdischen  Machten  nur  schriftliche 
Vertrage  und  schriftliche  Genehmigungen  als  verbindend  wiirden." 

{m)  See  Treaty  of  Commerce  between  Austria  and  Russia,  1785. 

De  Martens,  620-632. 

(n)   Vattel,  1.  ii.  c.  xii.  ss.  160,  &c.         (o)  Hoffman,  uhi  mpr. 
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or  allow  that  which  is  contrary  to  morality  and  justice  {p)  : 
it  contains  a  morally  impossible  condition,  which  Govern- 
ments, the  representatives  of  the  justice,  the  morality,  and  the 
religion  of  their  people,  are  not  entitled  to  contract  for — it  is 
beyond  the  sphere  of  their  agency  (cj). 

Thirdly,  it  may  be  invalid  upon  the  ground  of  physical 
impossibility  existing  at  the  time,  or  supervening  from  later 
circumstances  (r). 

LII.  Various  means  have  been  resorted  to,  at  various 
times,  by  various  nations,  to  secure  the  sanctity  and  inviola- 
bility of  International  covenants ;  before  we  consider  them, 
it  should  be  observed,  that  though  it  is  now  usual  to  reserve 
the  final  settlement  of  a  Treaty  negotiated  by  ambassadors 
for  the  Ratification  of  the  Governments  whom  they  repre- 
sent (5),  yet  that  if  the  negotiator  be  a  Plenipotentiary,  such 
Ratification  cannot  be  held  essential  to  the  validity  of  the 
Treaty  (t),  unless  the  necessity  for  it  has  been  expressly 
reserved  in  the  powers  given  to  the  ambassador,  or  unless, 
as  usually  happens,  it  be  the  subject  of  stipulation  in  the 
Treaty  itself  {u). 


(p)  "  Par  la  meme  raison,  par  le  defaut  de  pouvoir,  un  traits  fait  pour 
cause  injuste  ou  d^shonnete  est  absolument  nul,  personne  ne  pouvant 
s'engager  a  fairs  des  clioses  contraires  a  la  loi  naturelle." — Vattel,  ih, 
s.  161. 

(q)  "  Nie  kann  ein  volkerrechtlicher  Vertrag  Staaten  oder  Souverane 
als  die  Reprasentanten  und  Trager  des  Reclites  zu  einem  Unreclit  gegen 
ewige  Grundsatze  des  Rechtes  und  der  Sittlichkeit,  worin  auch  die 
religioseu  Interessen  eingescMossen  sind,  verpflichten." 

Heffter,  94. 

Vide  ante,  vol.  i.  pp.  26-28. 

(r)  Ih.  p.  43. 

(s)  A  Treaty  is  not  usually  laid  before  the  Britisli  Parliament  until  it 
be  ratified. — See  Lord  Clarendon's  remarks  in  the  House  of  Lords  as  to 
the  Treaty  between  Austria  and  the  Porte,  July  24,  1853.  See  also 
debate  on  May  22,  1871,  on  the  Treaty  with  the  United  States. 

(t)  Kluher,  s.  142. 

(u)  "  Sed  et  per  hominem  alterum  obligamur,  si  constet  de  voluntate 
nostra  qua  ilium  elegerimus,  ut  instrumentum  nostrum  ad  hoc  speciatim, 
aut  sub  generali  notione,"  &c. —  Grot.  1.  ii.  c.  xi,  12. 

"  Les  souverains  traitent  ensemble  par  le  ministere  de  leurs  procureurs 
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LIII.  Sometimes  Treaties  have  received  Confirmation 
{confirmation,  Bestdtigung)  when,  for  some  reason  or  other, 
doubts  have  arisen  as  to  their  validity  or  as  to  their  duration. 
The  clause  so  common  in  Treaties,  ^'  that  the  former  Treaty 
"  shall  be  considered  as  if  it  were  part  and  parcel  of  the  pre- 
'^  sent  Treaty,  and  as  if  it  had  been  inserted  (.r)  word  for 
"  word,"  does  not,  according  to  the  opinion  of  Kluber  (y), 
necessarily  imply  that  the  whole  of  the  former  is  incorporated 
in  the  present  Treaty  ;  that  is  to  say,  it  does  not  necessarily, 
according  to  this  author,  bind  the  Guarantees  of  the  new 
Treaty  to  the  fulfilment  of  the  provision  of  the  old  Treaty ; 
though  it  does  so  bind  the  original  contracting  parties  to 
the  first  as  well  as  to  the  second  Treaty.  Thus  if  this  author's 
opinion  be  correct,  the  Guaranteeship  {z)  of  Russia  did  not 
extend  to  the  Treaty  of  Westphalia,  when,  in  1799,  she 
became  a  Guarantee  for  the  Treaty  of  Teschen,  which  re- 
ferred among  others  to  the  Treaty  of  Westphalia ;  though 
the  reference  bound  other  Powers  who  had  been  contracting 
parties  to  both  Treaties. 

Sovereigns  have  sometimes,  on  their  accession  to  the 
throne,  formally  announced  their  adhesion  to  existing  Treaties ; 
but  by  this  act  they  have  in  reality  conferred  no  additional 
validity  upon  engagements  which  were  binding  upon  them 
before,  and  which  they  were  compellable  to  execute  («). 

Treaties  receive  sometimes  a  renewal  (h)  {renovatio  jiac- 
torum^  renouvellement,  Erneuerung)  or  prorogation  after  the 


ou  mandataires,  revetus  de  pouvoirs  suffisants,  que  I'on  appelle  commun^- 
ment  plenipotentiaires.  On  pent  appliqiier  ici  toutes  les  regies  du  droit 
naturel  sur  les  choses  qui  se  font  par  commission,  &c. :  tout  ce  qu'il 
promet  dans  les  termes  de  sa  commission,  et  suivant  I'etendue  de  ses 
pouvoirs,  lie  son  constituant.  Aujourd'hui,  pour  eviter  tout  danger  et 
toute  difficulte,  les  princes  se  reservent  de  ratijier  ce  qui  a  ete  conclu  en 
nom  par  leurs  ministres,"  &c.—  Vattel,  1.  ii.  c.  xii.  s.  156. 

(.r)  E.g.  the  Treaty  of  Tesclien,  1779,  so  incorporated  the  Treaties  of 
Westphalia,  Breslau,  Berlin,  Dresden,  Paris,  and  Hubertsburg. 

iy)  Kluber,  s.  153.  (s)    Vide  post,  c.  vii. 

(a)   Vide  ante,  vol.  i.  pp.  202,  203. 

(h)  E.g.  Treaties  of  Subsidy.     See  Vattel,  1.  ii.  c.  xiii.  s.  199. 
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term  for  which  they  have  been  contracted  has  expired,  and 
sometimes  a  complete  re-establishment  {restitutio^  retahlisse^ 
merit,  Wiederlierstellung)  when  they  have  altogether  ceased  to 
be  in  force  from  the  intervention  of  War  (c) — a  cause  which 
will  be  considered  hereafter — or  from  some  other  cause. 
These  cases,  however,  are  rather  cases  of  restoration  than  of 
confirmation. 

LIV.  Among  the  means  which  have  been  resorted  to  for 
securing  the  performance  of  Treaties  are  to  be  enumerated — 

1.  Oaths  (d) 

2.  Hostages. 

3.  Pledges. 

4.  Guarantees. 

a.  Consisting  of  offering  persons  as  sureties. 
y8.  Choosing   Third  Powers  as  Guardians  of 
the  Treaty. 

The  confirmation  by  oath  of  the  contracting  parties  was 
adopted  in  the  Treaty  of  Madrid,  in  1526,  between  Francis 
I.  and  Charles  V.  ;  at  the  Peace  of  Camhrai,  in  1529  {e)  ; 
of  Chateau  Cambresis,  in  1559  (/) ;  at  the  famous  Peace  of 
Milnster  between  Spain  and  her  revolted  Dutch  colonies  in 
1648;  at  the  Peace  of  the  Pyrenees  in  1659  (^) ;  at  the 
Peace  of  Aix-la-Chapelle  between  France  and  Spain  in 
1668  ;  at  the  Peace  of  Ryswick  in  1697  (h).  The  most 
modern  example  is  the  alliance  formed  between  France  and 
Switzerland  in  1777,  and  solemnly  confirmed  by  the  oath  of 
the  contracting  parties  in  the  Cathedral  of  Soleure, 

The  oath,  now  discontinued  in  practice,  was  not  always 


(c)  Vol.  iii.  ch.  2. 

(d)  "  Apud  omnes  populos  et  ab  omni  sevo  circa  poUicitationes,  pro- 
missa,  et  contractus  maxima  semper  vis  fuit  jurisjurandi." — Grot.  1.  ii. 
c.  xiii.  1. 

(e)  Article  46.  (/)  Article  24. 

(g)  Article  124.  Schmauss,  709. — "Solemniter  tacta  cruce,  Sanctis 
Evangeliis,  canonibus  Missae,  et  per  honorem  suum  jurabunt  observatu- 
rum  se  et  impleturum  plene,  realiter  et  bona  fide,  omnia  in  articnlis  prse- 
sentis  Tractatus  contenta." 

(A)  Article  38. 

VOL.  H.  O 
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a  very  binding  confirmation,  for  there  are  various  instances 
of  Koman  Catholic  Princes  being  absolved  by  the  Pope  from 
the  obligations  of  it.  Ferdinand,  called  -par  excellence  the 
Catholic,  was  so  released  by  Pope  Julius  II.  {i)  ;  Francis  I. 
by  Leo  X.  and  Clement  VII.  ;  Henry  II.  of  France  by  the 
Papal  Legate  Caraffa  (J).  This  abuse  gave  rise  to  a  clause 
not  unusual  in  Treaties  and  other  public  documents,  to  the 
effect  that  the  contracting  party  would  not  attempt  to  obtain 
a  release  from  his  oath  either  personally  or  through  the 
agency  of  any  other  person,  and  that  he  would  not  accept 
such  dispensation  if  offered  to  him  (k). 

LV.  (/.)  Hostages  {obsides,  otages,  Geissel)  were  formerly 
required  and  given  as  pledges  for  the  performance  of  the 
conditions  of  a  Treaty.  As  late  as  the  Peace  of  Aix-la- 
Chapelle  in  1748,  Hostages  were  stipulated  for  Cm).  It  is 
a  clear  proposition  of  International  Law  that  any  proceed- 
ing of  rigour  against  a  Hostage,  even  if  he  be  forcibly  seized 
in  time  of  war,  beyond  what  may  be  necessary  for  the 
security  of  his  person,  is  illegal. 

If  the  giver  of  the  Hostage  fail  in  fulfilling  his  pledge,  it 
is  lawful  for  the  receiver  to  retain  the  hostage ;  but  wholly 
unlaAvful,  as  the  practice  once  was,  to  put  him  to  death  {n). 
If  the  hostage  die,  the  giver  is  not,  except  in  the  case  of  an 
express  stipulation,  bound  to  replace  him.     The  receiver  has 


(i)  Housset,  Supjylhnent,  t.  iii.  p.  i.  p.  17.     {j)   Vattel,  1.  ii.  c.  xv.  s.  223. 

{k)  E.g.  "  Diiiloma  cessionis  7nona7'chicB  Hispaniece,^^  A.D.  1703. 
Schmauss,  1163. — "  Jureque  jurando  corporaliter  prsestito  fidem  nostram 
qiiam  solemniter  adstrinximus,  nuUo  imqiiam  tempore  aut  modo  a  nobis 
aut  aliis  infringendam  omni  quorumlibet  qualiumque  contradictione, 
exceptione  general!  ac  special!  restitutione,  dispensatione  ac  absolutione, 
etiam  Pontificia,  aliicque  beneficiis  Legis  sen  Consuetudinis  aut  nominis 
perpetuo  exclusis." 

(0  Klilber,  s.  166. 

(m)  ''  Sa  Majeste  Britannique  s'engage  aussi  de  son  cote  a  faire  passer 
aupres  dii  Roy  tres-Chretien,  aussitot  apres  les  ratitications  du  present 
Traits,  deux  personnes  de  rang  et  de  consideration,  qui  y  demeureront 
en  otage  jusques  a  ce  qu'on  y  ait  appris  d'une  fa9on  certaine  et  authen- 
tique  la  restitution  de  I'isle  Royale,"  &c.—  Wenck,  ii.  352-3. 

(w)   Vattel,  1.  ii.  c.  xvi.  ss.  245-61. 
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been  contented  with  the  surety,  of  the  nature  of  which  he 
was  aware  (o)  at  the  time  of  accepting  it. 

A  more  common  and,  as  it  should  seem,  a  better  pledge,  is 
the  retention  of  a  place  or  fort  until  such  time  as  the  condition 
of  the  Treaty  be  fulfilled.  This  pledge  or  pawned  thing  may 
be  what  is  legally  called  moveable  property  {donnerdes gages). 
Poland  once  placed  her  Crown  Jewels  in  the  hand  of  Prussia. 
Or  the  pledge  may  consist  of  immovable  property  {donner 
en  engagement)  ;  they  may  not  be  actually  placed  in  the 
possession  of  the  creditor  State,  but  assigned  over  by  some 
instrument  without  actual  delivery,  which  hypothecates 
them ;  but  this  is  an  unusual  transaction  between  States. 

The  State  which  holds  the  pledge  is  bound  to  preserve  it 
in  good  condition,  but  may,  if  the  stipulated  time  elapse 
without  the  payment  of  the  debt  or  the  fulfilment  of  the  con- 
dition, appropriate  it.  The  House  of  Savoy  hypothecated 
the  Pays  de  Vaud  to  the  Cantons  of  Bern  and  Freiburg, 
and  on  non-payment  of  the  debt  they  forcibly  seized  and 
retained  the  territory  (/?).  After  the  termination  of  the  war 
of  1870-71,  Germany  remained  in  military  occupation  of  a 
large  portion  of  French  territory,  including  the  fortress  of 
Belfort,  as  security  for  the  payment  of  the  war  indemnity. 

Having  disposed  of  that  species  oi guarantee  y^hich.  relates 
to  hostages,  pledges,  and  hypothecations,  we  have  now  to 
consider  that  kind  of  security  which  is  more  usually  com- 
prised under  the  term  Guarantee, 


io)   Vattel,  1.  ii.  c.  xvi.  s.  265. 
{p)   Gunther,  ii.  154. 
Vattel,  1.  ii.  c.  xvi.  ss.  241  244. 
Kliiber,  s.  156. 


Q  2 
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CHAPTEE  VII. 

TREATIES— GUARANTEE. 

L  VI.  («.)  Treaties  may  concern  not  only  the  contract- 
ing parties  (^)5  but  third  parties  who  may  or  may  not  be 
literally  contracting  parties  in  the  first  instance,  but  the  pro- 
tection of  whose  interests,  or  the  maintenance  of  whose  (c) 
status y  may  be  the  object  of  the  Treaty.  The  consideration 
of  such  Treaties  brings  us  to  the  very  delicate  question  of 
Guaranteeship. 

The  following  heads  appear  to  comprise  the  principal 
classes  of  Guarantee  {d). 

1.  A  Guarantee  that  a  nation  shall  maintain  a  particular 
status  towards  all  other  powers,  e.g,  of  neutrality,  which  is  a 
condition  of  the  establishment  of  Belgium  as  an  independent 
kingdom  (e). 


(«)  Deutsches  iStaats-  und  Bundesrecht  von  Zacharid,\.  129-137,  should 
be  consulted  for  the  Guarantee  of  the  former  German  Confederation, 
both  from  within  and  ivithout.     See,  too,  Schmauss,  Corp.  Jur.  Puhl.  1079. 

(h)  By  the  Treaty  of  Aix-la-Chapelle  (1748),  the  eight  contracting 
parties  mutually  guaranteed  each  other's  dominions. 

(c)  Vide  ante,  vol.  i.  p.  168.  As  to  incorporation  of  non-German 
States  of  Austria  in  the  German  Confederation  without  consent  of  the 
Powers  who  signed  the  Treaty  of  Vienna. 

(d)  See  the  remarkable  modern  instances  of  Belgimn  and  Greece, 
vol.  i.  pp.  112, 115. 

(e)  Vide  ante,  vol.  i.  p.  112. 

Vattel  and  other  writers  make  a  distinction  between  caution  (Surety) 
and  (jarant  (Guarantee).  In  the  former  case,  the  surety  must  make  good 
the  default  of  the  principal ;  in  the  latter  the  guarantee  is  only  bound  to 
do  his  utmost  to  obtain  the  performance  of  the  principal.  It  would 
manifestly  require  an  express  provision  to  constitute  the  Guarantee  of  a 
Treaty  a  Surety  in  this  sense  for  the  performance  of  its  conditions.  The 
distinction,  therefore,  is  not  taken  in  the  text  of  this  work, 
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2.  A  Guarantee  that  a  particular  State  shall  do  a  par- 
ticular act,  e.g.  discharge  a  debt,  or  resign  a  territory. 

3.  A  Gruarantee  to  defend  the  particular  constitution  or 
territory,  or  particular  rights,  of  a  country,  contra  quos- 
ciinque  (f). 

4.  A  Guarantee  to  defend  the  particular  constitution  of 
a  State  generally  against  all  attacks  which  may  assail  it, 
whether  Foreign  and  External  or  Domestic  and  Internal. 

Such  a  Guarantee,  being  an  engagement  which  binds  a 
foreign  Power  to  take  part  in  the  civil  quarrels  of  an  Inde- 
pendent State,  appears  to  be  in  theory  not  consistent  Avith 
the  perfect  and  uncontrolled  freedom  which  is  of  the  essence 
of  such  a  State,  and  in  practice  to  have  proved  too  often 
fatal  to  her  liberties  and  to  her  very  existence. 

Having  regard,  however,  to  the  Treaties  of  Guarantee 
relating  to  the  Pi^otestant  Succession  in  England,  which  will 
be  presently  mentioned,  it  seems  impossible  to  deny,  that 
such  a  Right  of  Intervention  {g)  has  been,  and  may  be 
conceded  by  one  nation  to  another,  without  entailing  the 
loss  of  legal  personality  in  the  nation  which  concedes  it — 
without  reducing  that  nation  to  the  status  already  dis- 
cussed (Ji)  of  a  State  so  protected  as  to  be  dependent. 

This  is  a  construction  of  Guaranteeship  opposed  certainly 
to  every  presumption  of  public  law,  and  one  which  can  only 
be  created — if,  according  to  modern  practice  and  usage,  it 
can  be  created  at  all — by  express  words.  Such  a  Treaty  is 
fraught  with  mischief  to  the  best  interests  both  of  Public 
and  International  Law. 

The  constitutions  of  the  greatest  as  well  as  of  the  smallest 
States,  have  been  at  different  periods  of  history  the  sub- 
ject of  Guarantees,  especially  against   any  invasion   from 


(/)   Vide  post  (next  page)  as  to  the  construction  of  this  term. 

{g)  It  is,  perhaps,  partly  to  be  inferred  from  the  careful  and  express 
renunciation  of  any  such  right  on  the  part  of  the  Powers  who  guaranteed 
the  kingdom  of  Belgium.      Vide  2J0st,  p.  88. 

(h)    Vide  ante,  vol.  i.  pp.  98-100. 
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third  (i)  Powers,  and  perhaps  in  some  cases  the  terms  have 
not  extended  the  principle  of  intervention  beyond  this  limit. 

The  British,  the  Austrian,  the  Spanish  Empires,  as  well 
as  the  States  of  Poland,  Geneva,  and  of  minor  German 
principalities,  have  been  all  examples  of  the  application  of 
this  principle. 

L  VIa.  The  very  remarkable  Law  of  Guarantees  on  which 
the  present  political  position  of  the  Pope  in  Rome  is  founded 
is  referred  to  in  a  later  chapter  of  this  work  when  the  Papal 
relations  with  the  Italian  Kingdom  are  considered  (j). 

LVII.  At  the  Peace  of  Westphalia,  1648,  France  and 
Sweden,  as  well  as  the  various  principalities  which  composed 
the  German  Empire,  became  Guarantees  for  that  first  great 
settlement  of  Europe,  from  which  a  considerable  portion  of 
Modern  International  Law  derives  its  origin.  Guarantee- 
ship  of  this  kind  was  then  a  device  of  comparatively  recent 
date  for  securing  fidelity  to  International  engagements, 
having  succeeded  to  the  more  feudal  and  coarser  expedient 
of  appointing  Neutral  Princes  and  Free  Towns  conserva- 
tores  of  Treaties. 

The  Guarantee  undertaken  by  France  and  Sweden  at  this 
Treaty  would  seem  to  have  necessitated  their  intervention  in 
the  internal  affairs  of  another  nation;  for  the  obligation  im- 
posed upon  all  the  "  contractans  et  garans,"  as  they  were 
called,  is  set  forth  in  the  116th  Article  of  the  part  of  the 
Treaty  signed  at  Miinster,  and  in  the  1 7th  Article  of  the  part 
signed  at  Osnaburg,  is  thus  expressed :  "  Que  tons  ceux  qui 
"  ont  part  a  cette  transaction  soient  obliges  dedefendre  et  pro- 
"  teger,  tons  et  chacun,  les  lois  ou  conditions  de  cette  paix  (k) 


(i)   Vattel,  1.  ii.  c.  xvi.  ss.  235-239. 

Kluher,  ss.  157-8. 

Wheaton,  pt.  iii.  c.  ii.  12. 

{j)  See  an  able  article  on  this  subject,  Pall  Mall  Gazette,  August  31, 
1881. 

^  {k)  This  is  a  clause  usually  termed  "  contra  quoscunque."  Dr.  (now 
Sir  T.)  Twiss  (Duchies  of  Schlesiuig  and  Holstein,  pp.  124-6)  observes : 
"  No  rule  of  International  Law  is  more  clear  than  that  the  convention  of 
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"  contre  qui  que  ce  soit,^2^n^  distinction  cle  religion;  ets'il  arrive 
"  que  quelque  point  en  soit  viole,  I'ofFense  tachera  premiere- 
"  ment  de  detourner  I'ofFensant  de  la  voie  de  fait,  en  soumet- 
"  tant  la  cause  aune  composition  airaable^ou  aux  procedures 
"  ordinaires  de  la  justice ;  et  si,  dans  I'espace  de  trois  ans, 
"  le  differ  end  ne  pent  etre  termine  par  Fun  ou  I'autre  de  ces 
'^  moyens,  que  tons  et  cliacun  des  interesses  en  cette  transac- 
"  tion  soient  tenus  de  se  joindre  alapartie  lesee,  etde  I'aider 
"  de  leurs  conseils  et  de  leurs  forces  a  repousser  I'injure 
"  apr^s  que  I'offense  leur  aura  fait  entendre  que  les  voies  de 
"  douceur  et  de  justice  n'ont  servi  de  rien ;  sans  prejudice 
"  toutefois  au  reste  de  la  juridiction  d'un  cliacun,  et  de  I'ad- 
"  ministration  competente  de  la  justice,  suivant  les  lois  et 
"  constitutions  de  chaque  prince  et  etat "  (/). 

In  the  Treaty  of  Hanover,  concluded  in  1725  between 
Great  Britain  and  Prussia,  this  Guarantee  is  expressly 
recited  and  confirmed  (in) ;  and  in  1792,  the  first  inter- 
vention of  Austria  and  Prussia  (?i)  in  the  war  of  the  French 
Revolution,  was  founded  upon  the  obligations  contracted  by 
these  States  in  1648,  at  the  time  when  France  obtained  the 
sovereignty  of  Alsatia  ;  the  German  Sovereigns  were  in- 
voked in  1792,  as  the  guarantees  of  the  Treaty  of  Westphalia 
to  protect  the  private  property  and  rights  of  jurisdiction  of 

guaranty  does  not  apply  to  the  case  of  political  changes.  If,  for  instance, 
Denmark  had  guaranteed  to  the  Princess  Anne  of  England  the  undis- 
turbed possession  of  the  British  throne  upon  the  death  of  William  III. 
contra  quoscunque,  no  casus  fcederis  would  have  arisen  if  the  Highlanders 
of  Scotland  had  attempted  to  restore  the  Crown  to  the  son  of  James  II. ; 
but  if  Louis  XIV.  or  Philip  V.,  as  Foreign  Powers,  had  sent  an  army 
to  co-operate  with  the  insurgents  in  depriving  the  Princess  Anne  of  the 
succession,  there  would  have  been  at  once  an  undeniable  casus  foederis. 
Even  an  expression  so  indefinite  as  contra  quoscunque  is  limited  by  the 
nature  of  the  subject-matter  ;  it  may  apply  to  the  slightest  international 
interruption,  from  whatever  quarter  it  may  be  threatened ;  but  even  a 
Civil  War  will  not  extend  its  operation  to  political  troubles." — Sed  vide 
post,  pp.  76, 6,  7  ;  and  see  Vattel,  1.  ii.  c.  xiii.  s.  197.  "  On  doit  sans  doute 
defeudre  son  allie  contre  toute  invasion,  contre  toute  violence  ^trangere, 
et  meme  contre  des  sujets  rehellesr 

(l)  Dumont,  Rec.  des  Tr.  vol.  iii.  p.  562.  (m)  Schmauss,  2014. 

(n)  De  Martens,  2, 1.  viii.  s.  338,  and  note  a. 
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the  minor  German  princes  in  Alsatia.  Upon  this  Treaty 
also,  Russia  has  more  than  once  rested  her  claim  to  interfere 
in  the  arrangements  of  the  German  constitution  (o). 

LVIII.  The  Treaty  of  Teschen  in  1779  closed  the  war 
which  had  broken  out  in  1777  with  respect  to  the  succession 
to  the  kingdom  of  Bavaria,  and  renewed  by  its  12th  Article 
the  Treaty  of  Westphalia.  This  Treaty  of  Teschen  was 
concluded  under  the  mediation,  specially  invoked  by  the 
contending  parties,  of  France  and  Russia,  and  by  the 
16th  Article  of  it  these  mediatorial  Powers  were  constituted 
Guarantees  of  its  provisions;  one  of  which,  as  has  been 
stated,  was  the  renewal  of  the  Treaty  of  Westphalia. 

LIX.  By  the  12th  Article  of  the  Treaty  of  Vienna,  con- 
cluded between  Austria  and  Spain  in  1725,  the  latter  country 
bound  herself  to  guarantee  the  order  of  succession  in  Austria 
commonly  called  the  Pragmatic  Sanction,  guarantigiare 
quoque  spondet  eum  succedendi  ordinem,  quern  sua  Majestas 
CcBsarea,  &c.,  declaravit  et  stabilivit  (p).  France  bound 
herself  to  the  same  Guarantee  by  the  10th  Article  of  the 
Treaty  of  Vienna,  1738.  Austria,  on  the  other  hand, 
reciprocally  guaranteed  the  Order  of  Succession  to  the 
throne  of  Spain,  in  the  same  Article  of  the  same  Treaty  of 
Vienna,  1725.     Prussia  also,  under  Frederick  William  I., 

(o)   WJieaton,  Hist.  346  and  350. 

(p)  "Sua  Majestas  Caesarea  adpromittit,  ordinem  succedendi  in  regno 
Hispanise  receptum,  atque  per  tractatum  Trajectensem,  per  renuncia- 
tiones,  item  vi  quadruplicis  foederis  subsecutas,  nee  non  per  praesens  pacis 
instrumentum  confirmatum,  tueri  se,  guarantiamque  desuper  praestare,  et 
quoties  opus,  manutenere  velle  ;  vicissim  Rex  HispaniaB  tueri,  et  guaran- 
tigiare quoque  spondet,  eum  succedendi  ordinem,  quem  sua  Majestas 
Caesarea  ad  mentem  majorum  suorum  in  serenissima  sua  domo  ex  pactis 
ejusdem  antiquis,  in  forma  perpetui,  indivisibilis,  ac  inseparaMlis  fidei- 
commissi  primogenitiu'a  affecti  pro  universis  suae  Majestatis  utriusque 
sexus  Haeredibus  et  successoribus  declaravit  et  stabilivit,  quique  subinde 
ab  ordinibus  et  statibus  universorum  Regnorum,  Archiducatuum,  Duca- 
tuum,  Principatuum,  Provinciarum,  ac  ditionum,  ad  serenissimam  domum 
Austriacam  jure  hoereditario  spectantium,  communi  omnimn  voto  sus- 
ceptus,  ac  grato  submissoque  animo  agnitus,  atque  in  vim  legis  sanctio- 
nisque  pragmaticae  perpetuo  valitm-ae  inpublica  monumenta  relatus  fuit." 
— Schmauss,  t.  i.  1986-7. 
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guaranteed  her  Pragmatic  Sanction.  The  result  tends  to 
justify  the  remark  of  Frederick  the  Grreat,  that  Guarantees 
were  like  filigree-work,  better  to  look  at  than  to  use  {q). 
Scarcely  had  the  Emperor  Charles  VI.  closed  his  eyes  in 
death,  before  the  vanity  of  his  elaborate  attempts  to  engage 
all  nations  to  secure  to  his  daughter,  Maria  Theresa,  the 
undivided  inheritance  of  her  father,  was  fully  manifested. 
Every  one  of  these  nations,  upon  the  most  frivolous  pretexts, 
disowned  the  obligations  of  the  solemn  Treaty  by  which  they 
had  bound  themselves  (r). 

The  character  of  the  Guaranteeship  undertaken  by  the 
great  European  Powers  with  reference  to  the  Duchies  which 
formed  an  integral  part  of  the  Crown  of  Denmark,  underwent 
much  discussion  at  a  recent  period.     These  Treaties  were — 

1.  The  Treaty  containing  the  British  Guarantee,  1720. 

2.  The  Treaty  containing  the  French  Guarantee,  1720. 
.   3.  The  Treaty  of  Copenhagen,  1727. 

4.  The  Treaty  containing  the  German  and  Russian  Gua- 
rantee, 1732  (6'). 

LX.  When  the  Parliament  of  the  British  Empire  had 
settled  the  succession  to  the  throne,  after  the  death  of  Queen 
Anne,  upon  the  Princess  Sophia,  Electress  and  Duchess 
Dowager  of  Hanover  (the  granddaughter  of  James  I.),  and 
upon  her  issue,  with  the  condition  that  they  should  be  mem- 
bers of  the  Church  of  England,  the  Government  were 
unhappily  not  content  with  this  domestic  pledge  for  the 
security  of  the  liberties  of  their  country,  but  insisted  on  its 
receiving  the  Guarantee  of  the  Powers,  who  became  con- 
tracting parties  to  many  of  the  Treaties  which  were  entered 
into  from  the  year  1713  to  the  Peace  of  Aix-la-Chapelle  in 
1748;  and  such  a  Guarantee  was  accordingly  rendered  by 


{q)  "Toutes  les  garanties  de  mon  temps  sont  comme  Toiivrage  de 
filigrane,  plus  propre  a  satisfaire  les  yeux  qii'a  etre  de  quelque  iitilite." — 
Histoire  de  mon  Temps  {(Euvres  posthumes),  t.  i.  c.  ix,  p.  229,  cited  by 
De  Martens,  1.  ii.  c.  ii.  s.  63,  n.  h. 

(r)   Wheaton,  Hist.  pp.  166-170. 

(s)   Twiss,  Duchies  of  Schlesioig  and  Holstein,  pp.  120-151, 
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France,  Austria,  Spain,  and  especially  by  Holland,  in  the 
Treaty  of  1713,  called  the  Treaty  "  of  the  Guarantee  of  the 
"  Protestant  Succession  and  of  the  Dutch  Barrier,"  in  the 
second  article  of  which  the  statute  of  William  III.  is  re- 
cited (t). 

LXI.  It  may  be  well  to  cite  in  this  place  the  opinions  of 
two  eminent  persons,  both  with  no  mean  pretentions  to  be 
heard  upon  any  question  of  International  Jurisprudence, 
upon  the  conduct  of  Great  Britain  in  this  respect. 

The  Abbe  de  Mably  remarks  {it) : — 

"  II  est  surprenant  que  dans  le  moment  que  les  Anglois 
'^  changent  leurs  loix  de  succession,  qu'ils  excluent  les 
"  Stuarts  du  trone,  et  qu'ils  sentent  I'avantage  de  soumettre 
"  le  Prince  a  la  nation,  ils  se  lient  eux-memes  les  mains,  en 
"  voulant  que  toute  I'Europe  s'engage  a  maintenir  et  a 
"  defendre  les  actes  que  leur  Parlement  a  passes  en  faveur 
"  de  la  Maison  de  Hanovre.  Cette  conduite  ne  sembla  pas 
^^  prudente  aux  personnes  qui  sont  instruites  des  loix,  des 
"  principes,  et  des  interets  des  Anglois.  Ils  devoient  se 
"  borner  k  exiger  de  leurs  voisins  qu'ils  ne  se  meleroient  en 
"  aucune  fa9on  de  leur  gouvernement ;  et  qu'ils  ne  favori- 
"  seroient  en  aucune  maniere  les  personnes  qui  feroient  des 
"  entreprises  contraires  aux  actes  du  Parlement."  Quite  in 
accordance  with  this  opinion  is  that  of  Mr.  Jenkinson, 
afterwards  Earl  of  Liverpool,  expressed  in  his  celebrated 
defence  of  the  conduct  of  Great  Britain,  in  1758  {x) : — 
"  The  second  species  of  defensive  alliance,  which  subsists 
"  between  Great  Britain  and  Holland,  is  that  which  was 
''  first  agreed  to,  in  the  Treaty  of  Barrier  and  Succession 
"  of  October  29,  1709  ;  and  again  more  particularly  stipu- 
"  lated  in  another  treaty,  to  the  same  purpose,  of  January 
"  29,  1713.     The  design   of  this    treaty  is   the   guaranty 

(0  St.  12  &  13  Wm.  III.  c.  2. 

Schmauss,  1288.  (u)  Droit  Public,  t.  ii.  p.  156. 

(a;)  Remarks  of  the  Earl  of  Liverpool  in  Discourse  on  the  Conduct  of 
the  Government  of  Great  Britain  in  respect  to  Neutral  Nations,^^.  75-6.— 
Cabinet  of  Scarce  and  Celebrated  Tracts,  published  at  Edinburgh. 


GUAKANTEE.       ENGLAKD.       PROTESTANT    SUCCESSION.     91 

"  of  the  Dutch  barrier  on  the  one  part,  and  the  guaranty 
"  of  the  firmest  barrier  of  British  liberty — the  Protestant 
"  succession— on  the  other.  The  stipulations  are,  '  that  in 
"  '  case  either  should  be  attacked,  the  other  should  furnish, 
**  '  at  the  requisition  of  the  party  injured,  but  at  his  own  ex- 
^'  '  pense,  certain  succours  there  expressed;  and  if  the  danger 
"  '  should  be  such  as  to  require  a  greater  force,  that  he  shall 
"  '  be  obliged  to  augment  his  succours,  and  ultimately  to  act 
"  ^  with  all  his  power  in  open  war  against  the  aggressor.'  I 
"  pretend  not  to  make  any  use  of  this  Treaty  in  the  present 
"  case,  and  only  mention  it  to  give  a  fuller  view  of  the 
"  alliances  which  subsist  between  us.  Here,  however,  I  will 
"  indulge  a  wish  that  the  case  of  this  guaranty,  as  far  as  it 
"  relates  to  the  rights  of  the  Crown  of  Great  Britain,  may 
"  never  again  exist.  /  always  read  with  sorrow  that  there 
'^  ever  was  a  time  when  the  unfortunate  dissensions  of  our 
''  people,  in  a  point  ivhere  the  loliole  of  their  happiness  was 
"  concerned,  should  have  made  it  necessary  to  add  any  other 
"  sanction  to  our  laws^  or  any  other  security  to  our  con- 
"  stitutional  rights,  than  such  as  our  own  power  can  afford 
"  them ;  these  days,  however,  of  shame  now,  I  hope,  are 
"  passed.^'' 

LXII.  The  doctrine  and  practice  of  Guaranteeship,  in 
its  proper  sense,  i.e.  against  third  powers,  has  not  expired 
with  the  last  Treaty  of  Vienna ;  our  own  times  furnish  us 
with  two  instances,  as  memorable  as  any  that  preceded  them, 
in  the  creation  of  the  kingdoms  of  Greece  and  Belgium  (?/). 

By  the  4th  article  of  the  Treaty  concluded  at  London  in 
1832  between  France,  Great  Britain,  Russia  and  Bavaria,  it 
is  provided  "  that  Greece  under  the  Sovereignty  of  Prince 
"  Otho  and  the  Guarantee  of  the  three  Courts,  shall  form  a 
*^  monarchical,  independent  State."  The  other  conditions  of 
the  Treaty,  especially  the  limitations  which  follow  with 
respect  to  the  future  succession  to  the  throne,  and  the  con- 
dition that  the  crown  of  Greece  shall  never  be  worn  by  the 

{y)   Vide  ante,  toI.  i.  p.  115. 
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Sovereio:n  of  any  other  country,  were  of  course  equally  under 
the  Guarantee  of  these  Powers  (z). 

LXIII.  By  the  Treaties  between  Austria,  France,  Great 
Britain,  Prussia,  Russia,  Holland  and  Belgium,  signed  at 
London  on  April  19,  1839,  it  is  declared  that  "La 
"  Belgique  formera  un  etaf  independant  et  perpetKellement 
"  neutre.  Elle  sera  tenue  d'observer  cette  neutralite  envers 
"  tous  les  autres  etats."  From  the  period  of  the  breaking 
out  of  the  Revolution  at  Brussels  in  1830  till  this  con- 
cluding Treaty,  a  variety  of  negotiations  and  a  vast  number 
of  protocols  passed  between  the  Powers  just  mentioned, 
relative  to  the  separation  of  Holland  and  Belgium  ;  and  on 
November  15,  1831,  a  treaty  was  concluded  which  was 
in  all  its  essential  parts  literally  the  same  as  that  of  1839. 
All  these  negotiations  and  protocols,  as  well  as  the  Treaties 
of  1839,  show  that  the  peculiar  constitution  of  Belgium,  as 
an  independent  but  perpetually  neutral  state,  is  under  the 
Guarantee  of  the  five  Great  Powers,  and  the  arrangements 
with  respect  to  the  Duchy  of  Luxemburg  are  also  under  the 
Guarantee  of  the  Germanic  Confederation. 

It  should  be  observed  that  during  the  progress  of  the 
negotiations  respecting  Belgium,  the  intention  of  future 
interference  with  the  internal  and  domestic  affairs  of  that 
kingdom  was  distinctly  disclaimed  by  the  Guarantees  {a). 

The  further  Treaties  in  1870,  of  England,  France,  and 
Prussia,  for  securing  the  independence  of  Belgium,  were 
adverted  to  in  the  former  volume  (3). 

LXIIIa.  From  a  return  supplied  to  Parliament  in 
March  1871,  it  appeared  that  Great  Britain  had  entered  into 
Treaties  or  Conventions  of  Guarantee  to  a  greater  or  less 
extent  in  respect  of  the  following  States  and  countries:  — 


(s)  Ih.  p.  117.    Article  of  the  Treaty  of  London,  1832. 

{a)  See  Letters  of  Austria,  Russia,  Prussia,  and  England,  to  France. — 
Papers  laid  before  Parliament  as  to  Belgium,  p.  69. 

(6)  Vol.  i.  pp.  113^  595.  There  was  some  debate  on  treaties  of  guarantees 
in  the  House  of  Lords,  March  6,  1871.— ITansard,  vol.  cciv.  pt.  v. 
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Belgium. — Treaties  of  1839  and  1870,  already  men- 
tioned in  this  chapter. 

Luxembourg. — Treaty  of  1867,  mentioned  in  vol.  i.  of 
this  work  (c). 

Greece. — Treaty  of  1832,  mentioned  in  vol.  i.  of  this 
work  (d).  A  further  Treaty  of  1863  upon  the  accession  of 
the  present  King.  A  protocol  at  the  Conference  mentioned 
in  vol.  i.  (e),  upon  the  proposed  union  of  the  Ionian  Islands 
with  Greece.     A  subsequent  Treaty  in  1864. 

Portugal. — Various  Treaties  of  Alliance  and  Gua- 
rantee from  1373  to  1815. 

Prussia. —  The  cessions  made  to  Prussia  by  Saxony  in 
1815  were  guaranteed  by  the  Treaty  of  Vienna. 

Sweden  and  Norway. — Treaty  of  1855  referred  to  in 
vol.  i.  (/). 

Switzerland. — Treaty  of  Vienna  in  1815  (^).  Treaty 
as  to  Neuchatel  and  Valengin  in  1857  Qi).  Treaty  of 
Vienna  in  1815,  and  Treaty  of  Frankfort  in  1819,  as  to  the 
neutrality  of  portions  of  Savoy  which  are  to  be  occupied  in 
time  of  war  by  Swiss  troops. 

Turkey. — Treaty  of  1856  mentioned  in  vol.  i.  (i).  Con- 
vention as  to  Moldavia  and  Wallachia  in  1858. 

There  are,  besides,  a  Treaty  with  Honduras  in  1856,  and 
a  Treaty  with  the  United  States  in  1850,  guaranteeing  the 
neutrality  of  proposed  ship  canals  between  the  Atlantic  and 
Pacific  Oceans. 

(c)  Vol.  i.  p.  609.  (d)  Vol.  i.  p.  115. 

(e)  Vol.  i.  p.  109.  (/)  Vol.  i.  p.  603. 

(g)  Vol.  i.  p.  182.  {h)  Vol.  i.  p.  187. 
(i)  Vol.  i.  p.  602. 
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CHAPTER  VIII. 

INTERPRETATION    OF    TREATIES  (a). 

LXIV.  (b.)  All  International  Treaties  are  covenants 
honce  Jidei,  and  are,  therefore,  to  be  equitably  and  not 
technically  construed  (c). 

LXV.  The  imperfection  of  language  as  an  instrument  of 

(a)  The  authorities  principally  relied  upon  in  this  Chapter  are — 

International  Jurists. 
Grotius,  1.  ii.  c.  xvi. 
Puffendorf,  1.  v.  c.  xii. 
Vattel,  1.  V.  c.  xii. 
Rutherforth,  b.  ii.  c.  vii. 

Commentators  on  the  Koman  Law. 

ANCIENT. 

Donellus  de  Jur.  Civ.  1.  i.  c.  xv. 

Pothiei'  on  Obligations,  p.  i.  c.  i.  art.  vii.,  translated  and  amplified  by 
Evans,  vol.  i.  p.  53 ;  vol.  ii.  p.  35,  number  5. 
Domat.  Prel  t.  i.  s.  2  ;  tr.  ch.  12. 

modern. 
Savigmj,  R.  R.  i.  Viertes  Kapitel. 
MUhlenhruch,  Doctrina  Pandect,  i.  ss.  58-65,  s.  115. 

Publicists. 
Suarez,  De  Leg.,  &c.  1.  vi. 
Story  on  the  A7nerican  Constitution,  vol.  i.  c.  v. 

Writers  on  English  Law. 

Broom's  Legal  Maxims,  c.  viii.  The  Interpretation  of  Deeds  and  Written 
Instruments. 

Bacon  (Matthetv),  Abridgment,  tit.  Statutes,  i.  Rides  to  be  observed  in 
the  Construction  of  a  Statute. 

Wildman's  International  Law,  i.  pp.  177-185. 

(&)   Grot.  1.  ii.  c.  xvi.     De  Interpretations 

(c)  lb.  1.  ii.  c.  xvi.  11.  "  Discrunen  actuum  bonae  fidei  et  stricti  juris 
quatenus  ex  jure  est  Romano,  ad  jus  gentium  non  pertinet." 

Maltass  v.  Maltass,  1  Robertson  Reports,  p.  1Q, 
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expressing  intention  must  occasionally,  if  there  were  no  other 
reasons,  render  interpretation  necessary  (^d). 

But  in  truth  there  are  other  reasons ;  in  all  laws  and  in 
all  conventions  the  language  of  the  rule  must  be  general 
and  the  application  of  it  particular.  Moreover,  cases  arise 
which  have,  perhaps,  not  been  foreseen,  which  may  fall  Under 
the  principle,  but  which  are  not  provided  for  by  the  letter,  of 
the  law  or  contract.  Circumstances  may  give  rise  to  real  or 
apparent  contradictions  in  the  different  dispositions  of  the 
same  instrument,  or  of  another  instrument,  in  pari  materia, 
which  may  require  to  be  reconciled.  These  are  difficulties 
which  may  arise  between  contracting  parties  disposed  to  act 
honestly  towards  each  other.  But  they  may  not  be  so 
disposed  ;  one  of  them  may  endeavour  to  avoid  his  share  of 
the  mutual  obligation.  Indeed  there  is  no  need  for  a  priori 
reasoning  on  a  subject  amply  demonstrated,  both  in  the 
covenants  of  individuals  and  the  Treaties  of  States,  to  be  a 
matter  of  practical  necessity. 

LXyi.  The  interpretation  is  the  life  of  the  dead  letter  ; 
but  what  is  meant  by  the  term  "  interpretation  *'  ?  The 
meaning  which  any  party  may  choose  to  affix  ?  or  a  meanino- 
governed  by  settled  rules  (e)  and  fixed  principles,  originally 
deduced  from  right  reason  and  rational  equity,  and  subse- 
quently formed  into  laws  ?  Clearly  the  latter.  The  necessi- 
ties of  the  great  society  of  States  as  much  demand  such  laws 
for  the  exposition  of  their  Treaties  as  the  necessities  of  each 
individual  State  for  the  covenants  of  their  subjects.  The 
rules  by  which  International  covenants  are  interpreted,  have 
been  collected  by  jurists  both  from  the  Roman  law  itself,  from 
commentators  upon  that  law,  and  from  the  writings  of  Inter- 


{d)  "  Sed  quia  interni  actus  per  se  spectabiles  non  sunt,  et  certi  aliquid 
statuendum  est,  ne  nulla  sit  obligatio,  si  quisque  sensum  quern  vellet  sibi 
affingendo  liberare  se  posset ;  ipsa  dictante  naturali  ratione  jus  est  ei,  cui 
quid  promissum  est,  promissoreni  cogere  ad  id  quod  recta  interpretatio 
suggerit,  nam  alioqui  res  exitum  non  reperiret :  quod  in  moralibus  pro 
impossibili  habetur." — Grotius,  1.  ii.  c.  xvi.  s.  1. 

(e)    Vattel,  ib.  s.  266. 


96  INTEENATIONAL    LAW. 

national  Jurists.  Grotius,  Puffendorf,  Vattel,  and  Ruiher- 
forth^  have  each  written  chapters  upon  this  subject,  which 
have  obtained  general  approbation  from  the  manifest  equity 
of  the  doctrines  which  they  contain,  and  the  clear  manner  in 
which  they  are  expressed.  But  great  advantage  is  to  be 
derived  from  the  writings  of  Suarez  and  Donellus,  Potliier 
and  Domat^  who  have  treated  the  subject  of  the  interpreta- 
tion of  laws  and  covenants  in  a  manner  which  combines 
the  profoundest  reasoning  with  the  most  perspicuous  arrange- 
ment. The  value  of  such  writers,  as  expounders  of  Inter- 
national as  well  as  of  Public  Law,  has  already  been  dwelt 
upon  (/). 

Sound  principles  upon  this  subject  are,  moreover,  to  be 
found  scattered  up  and  down  the  pages  of  the  Roman  Law, 
with  respect  to  the  interpretation  of  contracts  (^),  laws, 
and  testaments.  The  Roman  Lawyers  were,  indeed,  apt  to 
confound  the  limits  of  interpretation  and  of  explanation  hy 
a  new  law ;  but  they  were  careful  not  to  apply  to  the 
Public  Treaty  {puhlica  conventio)  {h)  the  peculiarities  at- 
tending the  forms  and  rules  of  the  private  covenant  (2), 
There  is  a  manifest  distinction  between  Laws,  and  Covenants 


(/)  Vol.  i.  p.  65. 

{(/)  Savigny  remarks  {Ohligationenrecht,  ii.  189),  that  witli  respect  to 
contracts,  these  principles  are  of  a  very  general  character,  and  scarcely 
afford  any  aid  beyond  that  which  an  intelligent  and  dispassionate 
consideration  of  each  particular  case  would  discover.  This  may  be 
so ;  but  the  circumstance  adds  to  their  value  as  rules  of  Interpretation 
of  Contracts  between  States  having  no  common  superior. —  Vide  ante, 
vol.  i.  pt.  i.  c.  ix. 

{h)  Dig.  ii.  14,  6,  Be  Pactis. 

{i)  Gains,  iii.  s.  94.  Having  remarked  that  only  Koman  citizens  could 
validly  contract  in  the  formula,  "  Spondes  ?  Spondeo,"  he  continues, 
"Unde  dicitur,uno  casu  hoc  verbo  peregrinum  quoque  obligari  posse,  velut 
si  Imperator  noster  Principem  alicujus  peregrini  populi  de  pace  ita  in- 
terroget:  Pacem  futuram  spondes?  vel  ipse  eodem  modo  interrogetur. 
Quod  nimium  suhtiliter  dictum  est ;  quia  si  quid  adversus  pactionem  Jiat 
non  ex  stipulatu  agitur,  sedjure  belli  res  vindicatur.''  This  passage  is  cited 
by  Savigny,  R.  R.  i.  310,  n.  c.  It  affords  an  additional  proof  that  the 
Romans  were  not  ignorant  of  International  Law.—  Vide  ante,  vol.  i.  p.  32, 
&c.,  App.  II. 
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or  Treaties,  which  modifies  in  some  degree  the  application  of 
the  rules  of  interpretation,  transferred  from  the  former  to  the 
latter.  The  Law  enacted  by  the  Supreme  Power  of  the  State 
is  to  be  interpreted  according  to  the  intention  of  that  one 
power.  The  Covenant  or  Treaty  contracted  by  tico  or  more 
parties  is  to  be  interpreted  with  reference  to  the  intention  of 
them  all — "  conventio  seu  pactio  est  duorum  vel  jjlurium  in 
"  idem  placitum  consensus  "  (J).  It  is  proposed  to  give  a  con- 
cise statement  of  those  leading  principles  and  rules,  which 
appear  to  be  sanctioned  by  the  reason  of  the  thing,  by  usage, 
by  theauthority  of  jurists,  and  by  the  rules  and  analogies  of  the 
Roman  Law  (^),  with  respect  to  the  interpretation  of  Treaties. 
LXVII.  The  general  heads  under  which,  for  the  sake 
of  perspicuity,  we  may  range  the  principles  and  rules  of 
Interpretation  are  the  following  : — 

a.  Authentic  Interpretation,  that  is,  the    exposition 
supplied  by  the  Lawgiver  himself  (/). 

13.    Usual  Interpretation,  that  which  is  founded  upon 
usage  and  upon  precedent. 

7.  Doctrinal  Interpretation  ;  that  which  is  founded 
upon  a  scientific  exposition  of  the  terms  of  the  instru- 
ment, and  which,  according  to  many  jurists,  is  the  only 
interpretation  properly  so  called.     This  again  admits  of 
a  subdivision  into,    1,    Grammatical,  and,    2,  Logical 
exposition. 
LXVIII.    Authentic    Interpretation,  in  its    strict  sense, 
means  the  exposition  given  by  the  Lawgiver  himself;  it  is 
therefore,   strictly    speaking,    inapplicable  to  the    case   of 
Treaties  ;  but  a  contemporanea  expositio  may  be   gathered 
from  the  acts  of  the  parties  which  preceded,  accompanied, 
and  followed  soon  after  the  making  of  the  Treaty.  In  truth, 
however,  this  kind  of  interpretation  generally  takes  the  form 


(i)  Dig.  ii.  14, 1,  s.  1. 
Boivyers  Third  Reading, 
{k)    Vide  ante,  vol.  i.  pp.  17,  70. 

(/)  Cod.  i.  14,  12.      "  Tarn    conditor   quain    interpres   legum   solus 
Imperator  juste  existimabitur." 

VOL,  II.  H 
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of  a  new  law,  reciting  and  removing  the  doubts  of  the  old 
one ;  and  this  mode  of  interpretation  may,  of  course,  be 
adopted  in  the  case  of  Treaties.  The  contracting  Powers 
may  promulgate  a  subsidiary  and  explanatory  Treaty,  the 
preamble  of  which,  like  the  preamble  of  a  Statute,  may 
be  declaratory  with  respect  to  existing  doubts  upon  the 
construction  of  a  former  convention.  But  this  is,  in  fact, 
not  so  much  a  particular  mode  of  interpretation,  as  the  en- 
actment of  a  new  law,  or  the  conclusion  of  a  Treaty,  as 
the  case  may  be. 

LXIX.  Usual  Interpretation  is,  in  the  case  of  Treaties, 
that  meaning  which  the  practice  of  nations  has  affixed  to  the 
use  of  certain  expressions  and  phrases,  or  to  the  conclusions 
deducible  from  their  omissions,  whether  they  are  or  are  not 
to  be  understood  by  necessary  implication.  A  clear  usage  is 
the  best  of  all  interpreters  between  nations,  as  between  indi- 
viduals ;  and  it  is  not  legally  competent  to  either  nation  or 
party  to  recede  from  its  verdict  {m). 

LXX.  Doctrinal  Interpretation  is,  as  has  been  said,  either, 
1,  Grammatical  or  Philological;  or,  2,  Logical;   and  first, — 

As  to  Grammatical  Interpretation,  we  must  not  confound 
translation  and  etymology  with  interpretation.  It  has  been 
well  observed  (?z)  that  though  it  may  not  be  easy  to  determine 
with  exact  precision  where  the  province  of  the  grammarian 
and  the  lexicographer  ends  and  that  of  the  interpreter  begins, 
and  though  their  provinces  may  be  scarcely  distinguishable 


{m)  Minime  sunt  miitanda,  quae  interpretationem  certam  semper 
habiierimt."— D^>.  i.  3,  23. 

"  Si  non  appareat  quid  actum  est,  erit  consequens  ut  id  sequamur  quod 
in  regions  in  qua  actum  est  frequentatur." — lb.  L.  17,  34. 

"  In  obscuris  inspici  solet,  quod  verisimilius  est,  aut  quod  plerumque 
fieri  solet."— 7^.  114. 

"  Si  de  interpretatione  legis  queeratur,  in  primis  inspiciendum  est  quo 
jure  ci vitas  retro  in  ejusmodi  casibus  usa  fuisset:  optima  enim  est  legiim 
interpres  consuetudo," — Ih.  i.  3,  37. 

"  Nam  Imperator  noster  Severus  rescripsit :  in  ambiguitatibus,  quae 
ex  leg-ibus  proficiscuntur,  consuetudinem,  aut  rerum  perpetuo  similiter 
judicatarum  autoritatem,  vim  legis  obtinere  debere."— 76.  38. 

{n)  Rutherforth,  b.  2,  c.  vii, 
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upon  their  confines,  yet  that  in  their  remote  extremities,  and 
for  practical  purposes,  they  are  sufficiently  distinct.  A 
competent  knowledge  of  the  language  in  which  the  covenant 
is  written  is,  in  fact,  necessarily  supposed  to  precede  or 
accompany  the  work  of  interpretation  ;  and  with  respect  to 
etymological  refinements,  they  can  but  rarely  have  any  place 
in  the  legitimate  construction  of  a  law  or  contract ;  the  mean- 
ing of  the  words  employed  by  the  lawgiver,  or  by  the  parties, 
is  to  be  sought  in  the  common  usage  and  custom,  which 
indicate  the  consent  of  those  who  use  them,  that  they  should 
bear  a  particular  meaning  (o). 

It  certainly  may  happen,  that  the  meaning  affixed  by  con- 
temporaneous use  and  practice,  upon  the  particular  words 
employed,  may  have  undergone,  through  lapse  of  time  and 
change  of  fashion,  so  much  subsequent  alteration,  that  the  due 
construction  of  the  instrument  may  require  a  knowledge  of 
the  antiquated  as  well  as  of  the  present  use  of  the  words, 
though  such  an  instance  would  probably  be  of  an  exceptional 
character.  There  are,  however,  certain  general  rules  of 
literal  interpretation,  which  have  been  sanctioned  by  all 
jurists,  and  w^hich  should  be  mentioned  in  this  place. 

1.  The  principal  rule  has  been  already  adverted  to,  namely, 
to  follow  the  ordinary  and  usual  acceptation,  the  plain  and 
obvious  meaning  of  the  language  employed.  This  rule  is, 
in  fact,  inculcated  as  a  cardinal  maxim  of  interpretation 
equally  by  civilians  and  by  writers  on  International  Law. 

Yattel  says  that  it  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation.  If  the  meaning  be  evident,  and 
the  conclusion  not  absurd,  you  have  no  right  to  look  beyond 
or  beneath  it,  to  alter  or  add  to  it  by  conjecture.  Wolff 
observes,  that  to  do  so  is  to  remove  all  certainty  from  human 
transactions  (/?).  Toaffixaparticular  sense,  founded  on  etymo- 


(o)  Buther forth,  b.  2,  cc.  7-9. 

(p)  "  Standum  omnino  est  iis,  quae  verbis  expressis,  quorum  manifestus 
est  significatus,  indicata  fuerunt,  nisi  omnem  a  negotiis  humanis  certitu- 
dinem  removere  volueris." — Jus  Nat.  part  vii.  n.  822, 

H  % 
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logical  or  other  reasons,  upon  an  expression,  in  order  to  evade 
the  obligation  arising  from  the  customary  meaning,  is  a  fraudu- 
lent subterfuge  aggravating  the  guilt  of  the  foedifragous  party, 
^^  fraus  enim  adstringit  non  dissolvit  perjurium  "  {q).  Vattel 
cites  as  instances  of  such  conduct,  the  act  of  a  Turkish 
Emperor,  who  having  promised  a  man  to  spare  his  head, 
caused  him  to  be  cut  in  two,  through  the  middle  of  the  body  ; 
and  the  act  of  Tamerlane,  in  ordering  the  soldiers,  whose 
blood  he  had  promised  not  to  shed,  to  be  buried  alive. 

In  such  cases  as  these,  the  fraud  is  flagrant;  but  the  prin- 
ciple, by  which  they  are  condemned,  applies  to  all  cases  in 
which  an  attempt  is  made 

"  To  palter  with  us  in  a  double  sense, 

'^  To  keep  the  word  of  promise  to  our  ear, 

"  And  break  it  to  our  hope  "  (r). 

2.  The  construction  is  to  be  derived  from  a  due  consideration 
of  the  language  of  the  whole  instrument,  and  not  from  that 
of  particular  portions  or  sentences  of  it,  or  in  the  language 
of  Donellus  (5),  "  antecedentia  ipsius  legis  et  sequentia  in 
"  primis  spectanda,  ex  his  ambiguitas  saepe  explicatur"  {t). 


"  Non  aliter  a  significatione  verborum  recedi  oportet,  quam  cum  mani- 
festum  est  aliud  sensisse  testatorem." — Dig.  xxxii.  i.  69. 

Upon  this  passage,  Donellus  remarks,  "  De  testatore  hoc  scriptum  est 
in  1.  non  aliter,  D.  de  leg.  3,  sed  multo  magis  ad  legislatores  pertinet, 
qui  intelligentes  cum  sint,  et  in  commune  quid  prsecipiant  et  consulant, 
dant  operam,  ut  quam  maxime  significanter  et  perspicue  loquantur,  ut 
intelligantm'  ab  iis,  quibus  consultum,  et  quos  eosdem  legi  parere  volunt, 
ac  propter  peritiam  loquendi  et  doctrinam  rerum  multo  facilius  id  con- 
sequi  possuut,  quam  privati  testatores.  Unde  iutelligimus,  si  verbum  idem 
proprie  quid  significet,  et  aliud  improprie  seu  abusive,  propriam  significa- 
tionem  verbi  sequendam  esse.  Sed  hoc,  ut  dixi  hactenus,  nisi  appareat 
aliud  sensisse  legem." — Co^mn.  de  Jur.  Civ.  i.  c.  15,  9,  43. 

"Verbum  hoc:  si  quis,i2im.  masculos  quam  feminas  complectitur." — 
Dig.  L.  16,  1  (^De  Verhorum  significatione) . 

"  Nurus  appellatio  etiam  ad  pronurum  et  ultra  porrigenda  est." — lb.  L. 
16,  50. 

{q)   Cic.  de  Off.  1,  3,  c.  32,  113.  {r)  Macbeth,  act  v.  sc.  7. 

(s)   Comin.  de  Jur.  Civ.  i.  15,  p.  43. 

{t)  "Incivile  est,  nisi  tota  lege  perspecta,  una  aliqua  particula  ejus 
proposita  judicare  vel  respondere."— Z)^^.  i.  3,  24. 
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It  may  be  necessary  to  affix  a  different  signification  to  the 
same  term  in  different  parts  of  the  same  instrument,  the 
term  being  construed  according  to  the  subject  matter,  pro 
suhjecta  materia  {u\  Yattel  illustrates  this  position  by  an 
example  showing  that  the  word  day  might  be  employed  in 
two  meanings  in  one  and  the  same  Treaty.  It  might  be 
stipulated  in  a  Treaty  that  there  should  be  a  truce  for  fifty 
days,  upon  the  condition  that  during  eight  successive  days 
the  belligerent  parties  should,  through  their  agents,  en- 
deavour to  effect  a  reconciliation  ;  the  fifty  days  of  the  truce 
would  be  days  and  nights  or  days  of  twenty-four  hours, 
according  to  the  ordinary  legal  computation ;  but  it  would 
be  irrational  to  contend  that  the  condition  would  not  be 
fulfilled  unless  the  agents  of  the  belligerent  parties  were, 
during  the  eight  days,  to  labour  night  and  day  without  in- 
termission. 

3.  Words  of  art,  or  technical  words,  are  to  be  construed 
according  to  their  technical  meaning.  This  is  as  universal 
a  maxim  as  any  that  can  be  found  in  jurisprudence.  It 
finds  its  application  in  International  Jurisprudence  chiefly 
upon  questions  of  geographical  or  local  distinctions  {x). 

"  Incivile,  id  est  iniquum.  et  contra  jus." — Donellus,  Comm.  de  Jur,  Civ. 
1,  13,  p.  32. 

Vattel,  1.  2,  c.  17,  285. 

(w)  "  Praeter  haec  multa  reperimus  tractata  et  de  petitione  liereditatis, 
et  de  distractis  rebus  liereditariis,  et  de  dolo  prseterito,  et  de  fructibus, 
de  quibus,  quum  forma  senatusconsulto  sit  data,  optimum  est,  ipsius 
senatusconsulti  interpretationem  facere,  verbis  ejus  relatis."  Tben  follow 
the  words  of  the  8.  Consultu7n,  and  the  rule  deduced  is,  "  Aptanda  est 
igitur  nobis  singulis  verbis  senatusconsulti  congruens  interpretatio." — Dig. 
v.  3,  20,  6. 

"  Utrum  autem  omne  pretium  restituere  debebit  bonae  fidei  possessor, 
an  vero  ita  demum,  si  factus  sit  locupletior  ?  videndum ;  finge  pretium 
acceptum  vel  perdidisse,  vel  consumsisse,  vel  donasse.  Et  verbum  quidem  : 
pervenisse,  ambiguum  est,  solumne  hoc  contineat,  quod  prima  ratione 
fuerit,  an  vero  et  id,  quod  durat  ?  Et  puto  sequentem  clausulam  sena- 
tusconsulti sequendam,  etsi  heec  sit  ambigua,  ut  ita  demum  computet,  si 
factus  sit  locupletior." — lb.  s.  23. 

(x)   Grot.  II.  16,  13  ;  III.  20,  33. 

Vattel,  iv.  s.  33. 

Sir  L.  Jenkins,  ii.  736. 
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LXXI.  The  principles  which  have  been  laid  down  may 
suffice  for  the  due  interpretation  of  those  Treaties  in  which 
the  language  clearly  expresses  the  intention  of  the  contract- 
ing parties,  and  with  respect  to  which  there  is  no  circum- 
stance which  prevents  us  from  recognising  this  intention  so 
expressed,  as  containing  the  true  meaning  of  the  contract. 

LXXII.  We  have  now  to  consider  those  cases  in  which 
the  language  {y)  employed  gives  rise  to  a  doubt  as  to  the 
intention  of  the  contracting  parties,  and  therefore  requires 
for  its  elucidation  a  logical  interpretation.  This  doubt  may 
be  occasioned  either  by  the  uncertainty  or  by  the  impropriety 
of  the  language. 

Each  of  these  divisions  may  admit  of  separate  rules  of 
interpretation.  There  are,  however,  certain  general  rules 
which  may  be  said  to  be  equally  and  without  distinction 
applicable  to  both. 

LXXIII.  (z.)  First, — The  rule  which  has  already  been 
adverted  to,  of  deriving  the  interpretation  of  a  particular 
passage  from  a  comparison  with  the  whole  context  of  the 
instrument,  and  which  mode  of  interpretation  belongs  as 
much  to  the  logical  as  to  the  grammatical  division  of  the 
subject.  Mr.  Wildman  illustrates  this  position  by  the 
following  example : — "  The  ninth  article  of  the  Treaty  of 
"  Utrecht  provided  that  the  port  of  Dunkirk  should  be 
"  destroyed.  '  Nee  dicta  munimenta  portus  moles  aut 
"  '  aggeres  denuo  unquam  reficiantur.'     The   plain  inten- 


{y)  "  Scripti  et  voluntatis  frequent issima  inter  consultos  qugestio  est : 
et  pars  magna  controversise  juris  hinc  pendet." — Quintil.  Inst.  Orator. 
lib.  vii.  c.  6. 

(a)  "  Deprelienditur  sententia  angustior  seu  lex  plus  seripsisse,  minus 
sensisse,  quatuor  ex  rebus;  quarum  in  singulis  si  verba  ex  sententia 
temperari,  nee  longius  produci  animadverterimus,  turn  veram  esse  legem 
interpretationis  quam  dixi  intelligemus.  Deprehenditur  igitur  ex  his 
rebus  :  (1)  ex  aliis  partibus  ejusdem  legis  ;  (2)  ex  ratione  legis ;  (3)  ex 
sequitate ;  (4)  ex  aliis  legibus.  Quae  omnia  cum  ad  sententiam  et  vim 
legis  cognoscendam  pertineant,  diligenter  in  omnibus  rebus  quserenda  et 
spectanda  &imt:'~Donellus,  Comm.  de  Jur.  Civ.  i.  13,  p.  31. 

Di(/.  L.  16,  126,  contains  a  good  illustration  of  the  rule. 
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"  tion  of  this  stipulation  was  to  prevent  tlie  existence  of  a 
"  French  port  of  military  equipment  in  the  midst  of  the 
*'  Channel.  The  King  of  France,  while  he  was  destroying 
"  the  port  of  Dunkirk,  in  accordance  with  the  article  of  the 
"  Treaty,  was  constructing  at  Mardick,  at  the  distance  of  a 
"  league,  another  port  of  greater  dimensions  and  importance. 
"  The  English  Government  remonstrated  upon  the  absurdity 
"  of  putting  such  a  literal  construction  upon  the  article  as 
"  would  entirely  defeat  its  object  (a)  ;  and  the  French 
"  Government  ultimately  acquiesced,  and  discontinued  the 
"  works  (Z>).  It  was  stipulated  by  the  fourth  article  of  the 
"  Treaty  between  France  and  England,  concluded  at  the 
^*  Hague  in  1777,  that  no  new  port  should  be  formed  within 
"  two  leagues  of  Dunkirk  and  Mardick  "  (c). 

Secondly  (<i), — The  rule  of  considering  the  ground  or  rea- 
son (ratio  legis)  in  which  the  Treaty  originated,  and  the 
object  of  those  who  were  parties  to  it.  This  is  a  less  safe 
and  less  certain  mode  of  interpretation,  and  one  which  re- 
quires more  caution  in  its  use  and  application. 

Thirdly, — The  rule  of  instituting  a  comparison  between 
the  Treaty  in  dispute  and  other  Treaties,  whether  prior,  pos- 
terior, or  contemporary,  upon  the  same  subject  and  between 
the  same  parties.  This  is  a  source  from  which  the  intention 
of  the  contracting  parties  may  generally  be  fairly  and  safely 
derived  ;  at  all  events  it  may  be  derived  from  this  source  in 
a  less  suspicious  manner  than  from  a  reference  to  those 
facts  and  circumstances  (themselves,  perhaps,  a  matter  of 


(a)   Orotius,  ii.  16^  xx.  2,  3.  (6)  Floss,  iv.  388,  et  seq. 

(c)  TFildman'','^  Intern.  Laiu,  vol.  i.  p.  178. 

(d)  "Si  generalem.  aliqiiam  orationem  legis  alia  pars  ejusdem  legis 
nominatim  non  mutabit,  aiit  minuet :  secundo  loco  ratio  legis  consiilenda 
est.  Ex  liac  prsecipiie  voluntas  et  sententia  legis  perspicitur.  Quin  imo 
ratio  nihil  est,  nisi  voluntas  legis :  siquidem  ratio  et  causa  legis  est  id, 
quod  lex  sibi  propositum  liabuit,  ut  legem  constitueret ;  id,  propter  quod 
lex  lata  est,  et  sine  quo  lata  non  esset ;  denique  quod  lex  in  jure  consti- 
tuendo  consequi  voluit." — Donellus,  Comm.  de  Jur.  Civ.  i.  13,  p.  32. — 
Grot.  ii.  16,  8. 


104  INTERNATIONAL   LAW. 

dispute),  wliich  immediately  preceded  the  conclusion  of  the 
Treaty  {e). 

Fourthly, — The  rule  of  having  regard  to  the  consequences, 
to  the  justice  or  injustice,  advantage  or  disadvantage,  which 
would  ensue  from  affixing  a  particular  meaning  to  the 
doubtful  expressions. 

This  is,  indeed,  a  mode  of  interpretation  to  which  recourse 
must  be  still  more  sparingly  and  more  cautiously  had. 

Fifthly, — When  a  provision  or  clause  in  a  Treaty  is 
capable  of  two  significations,  it  should  be  understood  in  that 
one  which  will  allow  it  to  operate,  rather  than  in  that  which 
will  deny  to  it  effect  (/).  Thus,  according  to  Municipal 
Law,  if  in  a  partition  between  Peter  and  Paul,  it  is  agreed 
that  Peter  shall  have  a  way  over  his  land,  though  in  strict 
grammatical  construction  this  would  mean  his  own  land ;  yet 
as  in  that  sense  the  agreement  would  be  nugatory,  it  must 
be  construed  to  mean  the  land  of  Paul  (g).  This  rule  is 
perhaps  a  corollary  from  that  which  has  been  already  stated, 
viz.,  that  the  intention,  rather  than  the  words,  of  the  con- 
tracting  parties   is   to   be    considered.     Both   rest   on  the 


(e)  '^  Non  est  novum,  ut  priores  leges  ad  posteriores  trahantur." — Big, 
i.  3,  26. 

"■  IdeO;  quia  antiquiores  leges  ad  posteriores  trahi  usitatum  est,  semper 
quasi  hoc  legibus  inesse  credi  oportet  ut  ad  eas  quoque  personas  et  ad  eas 
res  pertineant,  quse  quandoque  similes  erunt." — Ih.  27. 

"  Sed  et  posteriores  leges  ad  priores  pertinent,  nisi  contrarise  sint ;  idque 
multis  argumentis  probatui*." — Ih.  28. 

(/)  "  Quoties  in  stipulationibus  ambigua  oratio  est,  commodissimum  est 
id  accipi,  quo  res,  qua  de  agitur,  in  tuto  sit." — Dig.  xlv.  i.  80. 

{g)  Pothier  {Evans'  transl.)  i.  p.  54. 

"  Si  tibi  pecuniam  donassem,  ut  tu  mihi  eandem  crederes,  an  credita 
fieret  ?  Dixi  in  bujusmodi  propositionibus  non  propriis  verbis  nos  uti ; 
nam  talem  contractum  neque  donationem  esse,  neque  pecuniam  ereditam  ; 
donationem  non  esse,  quia  non  ea  mente  pecunia  daretur,  ut  omnimodo 
penes  accipientem  maneret ;  ereditam  non  esse,  quia  exsolvendi  causa 
magis  daretur,  quam  alterius  obligandi.  Igitur  si  is,  qui  pecuDiam  liac 
conditione  accepit^  ut  mibi  in  creditum  daret,  acceptam  dederit,  non  fore 
ereditam ;  magis  enim  meum  accepisse  intelligi  debeo.  Sed  bsec  intelli- 
genda  sunt  propter  subtilitatem  verborum  ;  benignius  tamen  est,  utrumque 
valere." — Dig.  xii.  i.  20. 
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presumption  of  common  sense,  that  no  contract  is  entered 
into  with  the  intention  of  beiag  nugatory  (A). 

Sixthly, — When  the  same  provision  or  sentence  expresses 
two  meanings,  that  one  which  most  conduces  to  carry  into 
effect  the  end  and  object  of  the  Convention  should  be 
adopted  (i). 

Seventhly, — An  ambiguity  in  the  terms  of  a  Convention 
may  sometimes^ — due  regard  being  of  course  had  to  the 
subject  matter, — be  explained  by  the  common  use  of  those 
terms  in  the  country  with  respect  to  which  more  especially 
the  engagement  is  made  (j). 

Eighthly, — The  rule,  that  the  influence  and  authority  of 
usaffe  in  the  interpretation  of  private  covenants  is  such,  that 
customary  clauses,  though  not  expressed,  are  held  to  be  con- 
tained therein,  is  in  its  spirit  applicable  to  International 
covenants  (K), 

LXXiy.  We  have  now  to  consider  the  cases  in  which 
doubt  arises  from  the  uncertainty  of  the  expression;  and 
first,  as  to  the  nature  of  this  uncertainty.  It  will  generally 
be  found  to  arise  either  from — 1,  incompleteness:  or  2, 
ambiguity, 

LXXy.  The  uncertainty  caused  by  incompleteness  par- 
takes of  the  character  of  a  speech  interrupted,  before  the 


(Ji)  "Omnia  hominum  facta  ad  scopiim  aliquem  atque  finem  tendiint, 
unde  sibi  vel  aliis  utilitatem  qiiandani  expectant." — Cic.  de  Fin.  1.  i. 
c.lO. 

(^)  '^Qiioties  idem  sermo  diias  sententias  exprimit,  ea  potissimum 
accipietur,  quae  rei  gerendse  aptior  est." — Dig.  L.  17,  Q7. 

Compare  also  Dig.  xxiv.  i.  52. 
Dig,  xix.  ii.  lb,  4. 
Dig.  xix.  \i.  18. 

{j)  "  Semper  in  stipulationibus  et  in  ceteris  contractibus  id  sequimur 
quod  actum  est.  At  si  non  appareat,  quid  actum  est,  erit  consequens,  ut 
id  sequamur,  quod  in  regione,  in  qua  actum  est,  frequentatur." — Dig.  L. 
17,  34. 

(k)  "  In  contractibus  tacite  veniunt  ea  quae  sunt  moris  et  consuetudinis." 
— Pothier  {Evans'  trans.)  vol.  i.  p.  56.  "  In  obscuris  inspici  solet,  quod 
verisimilius  est,  aut  quod  plerumque  fieri  solet." — Dig,  L.  17,  114. 
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thought  intended  to  be  conveyed  by  it  has  been  fully 
uttered  (/). 

The  Roman  Lawfurnishes  instances  of  such  incompleteness ^ 
referring  to  cases  in  which  the  law  has  required  a  deed  or 
act  of  business  to  be  attested  by  witnesses,  but  has  omitted 
to  specify  the  number  {m)\  or  where  a  testator  has  required 
a  sum  of  money  to  be  paid,  but  omitted  to  specify  the  amount 
or  the  coin  {n). 

LXXVI.  The  uncertainty  arising  from  ambiguity  is 
more  important  in  its  character  and  more  frequent  in  its 
occurrence.  It  is  of  two  kinds  :  1,  The  ambiguity  of  single 
expressions  (singulorum  verborum) ;  2,  The  ambiguity  which 
springs  from  the  general  construction  (composiiione  orationis) 
of  the  instrument  (o). 

LXXVII.  The  ambiguity  of  single  expressions  arises 
when  one  object  only  is  intended  to  be  designated,  but  the 
expression  used  for  the  purpose  embraces  more  than  one. 
In  civil  affairs  this  happens  more  frequently  with  respect  to 
the  testaments  and  contracts  of  individuals,  than  mth  respect 
to  pubKc  laws ;  but  the  Treaty  or  International  Covenant, 
it  must  be  remembered,  partakes  of  the  character  both  of  a 
law  and  a  contract.  The  Koman  Law  suggests  as  instances 
of  this  kind  of  ambiguity,  testaments  in  which  the  slave 

(0  Savigny,  R.  R.  i.  36, 

{m)  Nov.  107,  ci.  In  the  preface  to  this  novel,  it  is  remarked  that 
the  wills  of  testators  were  often  so  imperfectly  expressed,  that  they  re- 
quired-Diviners rather  than  Interpreters  :  "  Etj  Toaavrrjv  do-dc{)€i.av  e^Xdov, 
axTTe  fxavrecov  fxaXXov  rj  ipfirjvecov  ravra  rrpoa-delcrBaL.^^  So  the  English 
lawyers  have  a  maxim,  "Divinatio  non  interpretatio  est  quae  omnino 
recedit  a  litera." 

(n)  "  Et  si  pliu-es  fuerint  testes  adhibiti,  sufficit  solennem  numerimi 
exaudire."  .  .  .  ,  ^'  Sed  et  si  notam  postea  adjecerit  legato  vel  sua 
voce  vel  litteris,  vel  summam,  vel  nomen  legatarii,  quod  non  scripserat, 
vel  nummorum  qualitatem,  an  recte  fecerit  ?  Et  puto  etiam  qualitatem 
nummorum  posse  postea  addi ;  nam  et  si  adjecta  non  fuisset,  utique  pla- 
ceret  conjectionem  fieri  ejus,  quod  reliquit,  vel  exvicinis  scripturis,  vel  ex 
consuetudine  patrisfamilias  vel  regionis."— Z>i^.  xxviii.  i.  21. 

(o)  Donellus,  Comnu  de  Jur,  Civ.  i.  p.  43. 

Savignij,  R.  R.  i.  .36. 

Dig.  xxviii.  1.  21,  1. 
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Stichus  is  bequeathed  as  a  legacy,  Titius  is  named  as  legatee, 
and  the  farm  of  Cornelius  (p)  is  the  subject  of  the  bequest ; 
but  there  are  several  slaves  named  Stichus,  several  persons 
named  Titius,  several  farms  designated  the  farm  of  Cor- 
nelius. 

Or  it  may  happen  that  the  expressions  relate  to  some  ab- 
stract idea,  a  class  of  things  or  persons,  and  then  the  am- 
biguity arises  either  from  the  fact,  1,  that  the  expression 
used  has  various  and  different  significations,  like  the  ex- 
pressions puer^familia,  potestas,  prcBscriptio,  in  the  Roman 
Law  (^q) ;  2,  that  it  has  a  restricted  {stricta)  and  an  extensive 
{lata)  signification,  as  the  words  cognatio,  pignus,  hypotheca, 
adoptio  had  in  the  Roman  Law  (r).  The  interpretation 
applied  to  these  two  kinds  of  ambiguity  is  usually  called  by 
jurists  declaratory  {declarativa), 

LX XVIII.  The  ambiguity  which  arises  from  the  general 
construction  {compositione  orationis)  was  not  unnoticed  by 
the  Roman  lawyers,  both  with  respect  to  laws  and  to  the 
instruments  of  private  business. 

The  former  is,  indeed,  well  illustrated  by  an  instance 
which  occurs  in  the  Digest  itself,  in  which  the  jurist,  after 
stating  various  questions  requiring  the  application  of  a 
principle  of  law,  ends  the  paragraph  by  the  words  mihi 
contra  videtur:  the  interpretation  depends  entirely  on  the 


{p)  Dig.  XXX.  39,  6. 

{q)  Savigny,  R.  R.  i.  s.  36. 

Dig.  L.  16,  195.  "  Familim  appellatio — varie  accepta  est,  nam  et  in 
res,  et  in  personas  diducitiir,"  &c. 

Cod.  iii.  39,  5.  The  word  j^rcescriptio  is  used  to  signify  either  a  legal 
pleading,  defensive  plea,  or  prescription. 

Ih.  6,  13.  Use  of  the  phrase  si  tamen  extant  may  mean  if  they  are  not 
destroyed,  or  if  they  have  not  been  alienated  by  the  husband  {extant  apud 
maritmn). 

(/)  Dig.  i.  7, 1,  s.  1.  "  Quod  adoptionis  nomen  est  quidem  generale,  in 
duas  autem  species  dividitur,"  &c. 

Ih.  viii.  2,  23.  "  Quodsi  ita  sit  cautum,  ne  luminibus  officiatur,  ambigua 
est  scriptura,  utrumne  his  luminibus  officiatur,  quee  nunc  suut,  an  etiam 
his,  quee  postea  quoque  fuerint." 
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question,  whether  these  words  relate  to  the  wliole  of  the 
foregoing  paragraph,  or  to  a  part  of  it  {s). 

Cicero  {t)  puts  a  well-known  case  of  ambiguity  relating 
to  private  instruments,  in  the  direction  given  by  a  testator 
to  his  heir  with  respect  to  a  certain  weight  of  silver  plate 
to  be  given  to  his  (testator's)  wife,  the  bequest  being  so 
worded  that  the  collocation  of  the  words  {qucB  volet)  left  it 
doubtful  whether  the  selection  of  the  particular  plate  rested 
with  the  heir  or  the  wife.  The  rules  of  interpretation,  it 
may  be  observed,  which  Cicero  suggests  are  much  the  same 
as  those  which  are  laid  down  in  this  chapter. 

LXXIX.  However  different  these  forms  of  doubt,  aris- 
ing from  the  incompleteness  or  ambiguity  of  an  instrument, 
may  be,  they  have  this  feature  in  common,  that  they  offer 
an  obstacle  to  the  full  understanding  of  the  intention  of  the 
framers  of  the  Treaty  in  which  they  occur. 

Whether  this  obstacle  has  arisen  from  the  want  of  clear- 
ness in  the  thoughts,  or  in  an  imperfect  mastery  over  lan- 
guage in  the  provisions  of  the  Treaty,  a  logical  interpreta- 
tion is  equally  needed  ;  and  for  this  purpose  the  application 
of  the  general  rules,  already  laid  down,  must  be  first  resorted 
to. 

LXXX.  With  respect    to    difficulties    of    construction. 


(s)  Dig.  xliv.  3,  2. 

{t)  "  Ex  ambiguo  autem  nascitur  controversial  quum,  quid  senserit 
scriptor^  oljscurum  est,  quod  scriptum  duas  pluresve  res  significat,  ad  hunc 
modum  :  Paterfamilias,  quum  filium  heredem  faceret,  vasorum  argente- 
orum  centum  pondo  uxori  suae  sic  legavit :  heres  mens  uxo7'i  mece  vasorum 
argenteorum  2}ondo  centum,  quce  volet,  data.  Post  mortem  ejus  vasa  mag- 
nifica  et  pretiose  caelata  petit  a  filio  mater.  Hie  se,  quae  ipse  veUet 
debere  dicit.  Primum,  si  fieri  poterit,  demonstrandum  est,  non  esse  am- 
bigue  scriptum,  propterea  quod  omnes  in  consuetudine  sermonis  sic  uti 
soleant  eo  verbo  uno  pluribusve  in  eam  sententiam  in  quam  is,  qui  dicet, 
accipiendum  esse  demonstrabit.  Deinde  ex  superiore  et  ex  inferiore 
scriptura  docendum  id,  quod  queer atur,  fieri  perspicuum.  Quare  si  ipsa 
separatim  ex  se  verba  considerentur,  omnia,  aut  pleraque  ambigua  visum 
iri ;  quae  autem  ex  omni  considerata  scriptura  perspicua  fiant,  hsec  am- 
bigua non  oportere  existimari."— l>e  Invent.  1.  ii.  c.  40. 


INTEKPRETATION — INCOMPLETENESS — AMBIGUITY.     109 

arising  from  both  the  foregoing  sources  of  doubt,  two  general 
rules  are  applicable  (w). 

1.  That  the  contracting  party,  who  might  and  ought  to 
have  expressed  himself  clearly  and  fully,  must  take  the  con- 
sequences of  his  carelessness,  and  cannot,  as  a  general  rule, 
introduce  subsequent  restrictions  or  extensions  of  his  mean- 
ing {x). 

2.  That  what  is  sufficiently  declared  must  be  taken  to  be 
true,  and  to  have  been  the  true  intention  of  the  party  enter- 
ing into  the  engagement. 

LXXXI.  Under  the  second  branch  of  logical  interpreta- 
tion, we  have  to  consider  cases  of  doubt  arising  from  the 
impropriety  of  the  expression  employed ;  that  is  to  say, 
cases  in  which  the  expression  does  convey  a  meaning,  and 
abstractedly  considered,  an  unambiguous  meaning,  but  one 
which,  when  the  circumstances  are  considered,  evidently 
does  not  convey  the  meaning  intended  by  the  author  or 
authors  of  the  instrument  in  which  it  occurs. 

In  such  cases  is  the  word  or  the  intention  to  prevail?  It 
must  be  answered,  that  as  the  only  function  of  the  word  is 


(w)   Vattel,  ih.  ss.  264-266. 

(.r)  "  In  stipulationihus  quum  qu(Britur  quid  actum  sit,  vei'ha  contra  sti- 
pulatorem  interpret anda  sunt." — Dig.  xlv.  i.  '6S,  18. 

"  Veteribus  placet,  pactionem  ohscuram  vel  ambiguam  venditori  et  qui 
locavit,  nocere,  in  quorum  fuit  potestate  legem  apertius  conscribere" — Dig. 
ii.  14,  39 ;  et  vide  ib.  xviii.  1,  21 ;  L.  17,  172 ;  xviii.  1,  33. 

Mr,  Evans  very  justly  observes,  in  a  note  to  his  edition  of  Pothier  on 
Obligations,  that  '^  the  rule  of  the  English  Law  is  directly  the  reverse, 
and  the  words  of  an  engagement  are  to  he  construed  most  strongly  against 
the  person  engaging."  He  adds  that  "these  two  opposite  rules  have 
probably  both  resulted  from  the  same  maxim,  that  verba  ambigua  foi'tius 
accipiuntur  contra  proferentein.  By  the  Roman  Law,  the  words  of  the 
stipulation  were  necessarily  those  of  the  person  to  whom  the  promise  was 
made ;  the  person  promising  only  assented  to  the  question  proposed  by 
the  person  stipulating.  There  is  nothing  similar  to  this  in  the  covenants 
and  engagements  used  in  England  ;  but  an  indenture  is  the  deed  of  both 
parties,  and  the  words  it  contains  are  taken  as  the  words  of  both,  except 
as  to  those  parts  which  are  in  their  nature  only  applicable  to  one  of  them." 
— Vol.  i.  p.  58.  See,  too,  Savigny,  Obligationenrecht,  II.  193,  4,  5,  who 
expresses  himself  exactly  to  the  same  effect.  ^  ri»»^  "i^""-^ 
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to  express  the  intention,  to  sacrifice  the  latter  to  the  former 
is  to  prefer  the  means  to  the  end.  The  Roman  jurists  justly 
said  of  laws,  "  ISTon  hoc  est,  verba  earum  tenere,  sed  vim  ac 
"  potestatem  "  {y) ;  and  not  less  justly  of  contracts,  ^'  In 
"  conventionibus  contrahentium  voluntatem  potius,  quam 
"  verba  spectari  placuit  "  {z). 

LXXXII.  Cases  of  this  character  exhibit  a  much  less 
varied  form  than  those  in  which  the  doubt  arises  from  the 
uncertainty  of  the  expression. 

The  impropriety  of  the  words  to  express  the  meaning 
arises,  when  the  words  convey  more  or  less  than  the  meaning 
of  the  person  using  them.  In  the  former  case  the  impropriety 
of  the  expression  is  rectified  by  a  narrowing  or  restrictive 
interpretation  (interpretatio  restrictiva),  in  the  latter  by  a 
widening  or  extensive  interpretation  (interpretatio  extensiva). 

LXXXIII.  The  object  of  both  kinds  of  interpretation  is 
identical,  namely,  to  bring  the  expression  in  unison  with  the 
thought ;  and  the  necessity  and  justification  of  both  is  founded 
upon  the  hypothesis,  that  the  thought  is  as  demonstrably 
clear  as  the  expression  is  evidently  improper.  Although, 
therefore,  this  kind  of  interpretation  has  been  ranged  under 
the  class  designated  as  logical,  it  manifestly  is  also  of  an 
historical  character,  necessitating  a  recurrence  to  the  record 
of  the  facts  which  preceded  or  accompanied  the  formation  of  the 
Treaty ;  and  here  again  we  must  have  recourse  to  the  general 
rules  of  interpretation  which  have  been  already  laid  down. 

In  the  application  equally  of  the  restrictive  as  of  the  ex- 
tensive modes  of  interpretation,  the  most  scrupulous  caution 
is  to  be  observed,  lest  the  true  bounds  of  the  doctrine  which 
we  are   considering  be   overpassed,    and  inference   (a)   or 

iy)  Dig.  i.  3,  17. 

"  Verbum,  ex  legihus  sic  accipiendum  est :  tarn  ex  legum  sententia,  quam 
ex  verbis."— Z)«^.  L.  16,  6. 

"  Sed  etsi  maxime  verba  legis  hunc  habeant  inteUectum,  tamen  mens 
legisiatoris  aliud  -vTilt." — Ih.  xxvii.  1,  13,  2. 

"  Non  oportere  jus  civile  calumniari  neque  verba  captari,  sed  qua  mente 
quid  diceretur,  animadvertere  couvenire." — Ih.  x.  4,  19. 

(2)  Dig.  L.  16,  219.  («)  Savigny,  R.  R.  i.  s.  37, 
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analogy  (b)  be  substituted  for  interpretation,  in  which  case 
it  is  clear  that  the  expression  is  not  rectified  by  being 
brought  into  unison  with  the  idea,  but  that  a  neiv  idea  is 
substituted  by  the  interpreter  in  the  place  of  that  which  was 
present  to  the  mind  of  the  framers  of  the  Treaty. 

LXXXIV.  With  respect  to  the  mode  of  interpretation 
which  has  been  designated  as  extensive,  Vattel,  agreeing  with 
Grotius  and  PufFendorf  (c),  is  of  opinion  that  where  the 
sufficient  and  only  reason  of  a  provision  is  undisputed  and 
certain,  such  provision  may  be  extended  to  cases  to  which 
the  same  (d)  reason  applies,  although  the  provision  be  not 
comprised  within  the  signification  of  the  terms  employed. 
This  principle  is  sometimes  called  an  adhering  to  the  spirit 
ratherthan  the  letter  {e).  The  Koran  forbade  wine  to  the 
Mahometans,  and  in  so  doing  forbade  all  intoxicating 
liquors.  It  was  a  provision  in  a  Treaty  that  a  certain 
city  should  not  be  enclosed  within  walls:  at  the  time 
when  the  Treaty  was  made,  walls  were  the  only  species  of 
fortifications  in  use ;  it  would  not  be  lawful  to  fortify 
that  city  by  means  of  fosses  and  earthworks,  because  the 
spirit  and  intention  of  the  Treaty  was  to  prevent  the 
fortification  of  the  town.  Sempronius  willed  in  his  last 
testament  that  if  the  child  of  his  then  pregnant  wife  should 
die,  Curius  should  be  his  heir.  The  testator  died,  but  his 
wife  proved  not  to  be  pregnant.  Are  the  heirs  under  an 
intestacy,  or  Curius,  to  possess  the  property  ?  The  latter,  for 


(b)  "  Analogia  prseter  legis  argumentum  novi  aliquid  inducimus,  ideo, 
quod  id  quoque  voluisse  legislatorem  probabile  sit :  qu8D  quidem  res  est 
et  discriminis  et  cautionis  plenissima." — Muhlenhruch,  Doctrina  Pandect. 
1.  1,  s.  64. 

(c)  Grotius,  1,  ii.  c.  16,  20. 
Puffendorf,  1.  v.  c.  12,  18. 
Vattel,  1.  ii.  c.  17,  s.  291-2. 

(d)  If,  Grotius  observes,  it  only  comes  within  a  like  reason,  this  will 
not  show  that  they  were  included  in  the  meaning. 

(e)  "  Ergo  hie  status  ducit  ex  eo  quod  scriptum  est,  id  quod  incertum 
est :  quod  quoniam  ratiocinatione  colligitur,  ratiocinativus  dicitur." — 
Quintilian,  Inst.  Orat.  1.  vii.  c.  8. 
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it  is  manifest  that  the  intention  of  the  testator  was  that 
Curius  should  stand  next  to  the  testator's  own  child.  These 
are  the  illustrations  employed  by  Vattel  and  his  great  pre- 
decessors in  support  of  the  position.  One,  it  will  be  seen, 
borrowed  from  a  Imo,  one  from  a  convention,  one  from  a 
unilateral  act  or  testament.  Vattel,  however,  enforces  with 
great  earnestness  the  necessity  of  the  utmost  caution  always 
attending  the  use  of  a  mode  of  interpretation  which  is  not 
authorised  by  the  terms  of  the  instrument.  It  may  only  be 
resorted  to  in  cases  where  there  is  no  dispute  with  respect  to 
the  true  and  only  reason  of  the  provision  ;  and  the  cardinal 
rule,  that  the  true  sense  of  a  promise  is  not  only  that  which 
was  in  the  mind  of  the  promiser,  but  also  that  which  has 
been  sufficiently  declared,  and  which  both  the  contracting 
parties  must  have  reasonably  understood,  is  never  to  be  de- 
parted from.  On  the  one  hand,  therefore,  the  instrument  is 
not  to  be  construed  agreeably  to  the  reason  which  one  of  the 
parties  possibly  might  have  had  in  his  mind.  On  the  other 
hand,  it  certainly  ought  to  be  construed  agreeably  to  the 
reason  upon  which  the  parties  clearly  did  proceed. 

LXXXV.  This  rule  of  extensive  interpretation  excludes 
all  the  evasions  and  pretexts  which  have  been  resorted  to  for 
the  purpose  of  evading  stipulations.  As  a  general  maxim,  it 
is  true  that  good  faith  clings  to  the  spirit^  and  fraud  to  the 
letter  of  the  convention  (/). 

When  the  Corinthians,  being  forbidden  to  give  ships  to  the 
Athenians,  sold  them  some,  at  a  merely  nominal  price, — when 
the  Queen  of  Egypt  refused  to  pay  tribute  to  the  Rhodians 
for  Pharos,  because,  though  as  an  island,  it  was,  under  the 


(/)  "  Circumscriptio  semper  crimen,  sub  specie  legis,  involvit.  Quod 
apparet  in  ilia  legitimum  est,  quod  latet,  insidiosum." — Seneca,  1.  yi. 
Controv.  3. 

"  Contra  legem  facit,  qui  id  facit,  quod  lex  prohibet :  in  fraudem  vero 
leg-is,  qui  salvis  verbis  legis  sententiam  ejus  circumvenit.  Fraus  enim  legi 
fit  ubi,  quod  fieri  noluit,  fieri  autem  non  vetuit,  id  fit ;  et  quod  distat 
pr)Tov  dno  diavoias  (id  est  dictum  a  sententia),  hoc  distat  fraus  ab  eo,  quod 
contra  legem  fit."— D^^.  i.  3,  29-30, 
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convention,  liable  to  such  tribute,  while  the  demaad  was 
being  made  she  had  joined  it  to  the  continent  by  a  mole, — 
when  these  and  similar  frauds  are  attempted,  the  rule  of 
extensive  interpretation  by  which  they  are  condemned,  is  the 
rule  of  acknowledged  right  {g\ 

LXXXVI.  There  is  another  maxim  of  law  relating  to 
Private  Contracts,  which  relates  to  the  extensive  interpretation, 
and  the  principle  of  which  is  applicable  to  International 
Covenants.  Pothier  says  that  (A),  "  When  the  object  of  the 
*^  agreement  is  universally  to  include  everything  of  a  given 
"  nature  (^une  universalite  des  choses),  the  general  description 
"  will  comprise  all  particular  articles,  although  they  may  not 
"  have  been  in  the  knowledge  of  the  parties.  For  instance 
"  an  engagement  which  A.  makes  with  B.  to  abandon  his 
*^  share  in  a  succession  for  a  certain  sum.  This  agreement 
"  includes  everything  which  makes  part  of  the  succession, 
*'  whether  known  or  not ;  the  intention  of  A.  and  B.  was  to 
"  contract  for  the  whole.  Therefore  it  is  decided  that  A. 
"  cannot  object  to  the  agreement,  under  pretence  that  a 
^'  considerable  property  has  been  found  to  belong  to  the  suc- 
"  cession  of  which  both  parties  had  no  knowledge." 

LXXXyil.  Restrictive  is  the  reverse  of  Extensive  Inter- 
pretation, but  founded  upon  the  same  principle  of  making 
the  language  correspond  with  the  intention  of  the  parties  to 
the  convention. 

Grotius  lays  down  three  predicaments  in  which  Restrictive 
Interpretation  is  necessary. 

1.  When,  without  a  limitation  of  the  literal  meaning,  an 
absurdity  would  follow. 


{g)  The  Roman  lawyers  classed  the  modes  of  evading  a  prohibitory  law 
under  four  heads : — 

By  disguising  or  changing — 

(1.)  The  thing  which  was  the  subject  of  the  contract. — Dig,  xiv.  6, 7, 3. 

(2.)  The  person. — lb.  xxiv.  1,  6. 

(3.)  The  nature  of  the  contract. — lb. 

(4.)  The  manner  of  contracting. — lb.  xvi.  1,  8,  14. 
(A)  Pothier  (Evans'  transl.),  vol.  i.  p.  59. 
VOL,  II.  I 
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2.  When  the  only  cause  or  reason  which  moved  the  will 
of  the  parties  to  the  contract  has  ceased. 

3.  When  the  matter  of  the  promise  or  engagement  is 
defective. 

LXXXVIII.  It  is  a  maxim  of  law  that  no  one  is  supposed 
to  intend  what  is  absurd.  A  man  bequeaths  his  house  to  one 
person,  and  his  garden  to  another ;  it  would  be  absurd  to 
suppose  that  the  latter  had  a  garden  bequeathed  to  him  into 
which  he  could  not  enter.  The  absolute  bequest  of  the  house 
must  therefore  be  restricted,  and  subjected  to  the  condition  of 
allowing  a  passage  to  the  owner  of  the  garden.  Vattel  applies 
this  rule  to  the  conduct  of  States,  and  observes  that  when  the 
strict  meaning  of  a  Treaty  would  lead  to  an  unlawful  conse- 
quence, it  must  be  restricted.  The  State  which  has  promised 
to  assist  an  ally  in  all  his  wars,  ought  not  to  assist  him  in  a 
war  which  is  manifestly  unjust. 

LXXXIX.  Under  the  second  class  of  cases  mentioned  by 
Grotius,  must  be  discussed  the  important  question  arising 
from  the  maxim  of  Civilians,  conventio  omnis  intelligitur  rebus 
sic  stantibus.  When  that  state  of  things  which  was  essential 
to,  and  the  moving  cause  of,  the  promise  or  engagement 
has  undergone  a  material  change,  or  has  ceased,  the  founda- 
tion of  the  promise  or  engagement  is  gone,  and  their  obligation 
has  ceased.  This  proposition  rests  upon  the  principle  that 
the  condition  of  rebus  sic  stantibus  is  tacitly  annexed  to  every 
covenant.  Grotius  (i)  admits  the  soundness  of  this  doctrine 
only  in  cases  in  which  it  is  quite  clear  that  the  existing  state 
of  things  was  the  sole  cause  of  the  contract. 

Yattel  illustrates  the  doctrine  by  several  instances  (J).  An 
Elective  Prince,  having  no  children,  promises  an  ally  that  he 


(^)  "  Solet  et  hoc  disputari,  an  promissa  in  se  habeant  tacitam  condi- 
tionem,  si  res  maneant  quo  sunt  loco :  quod  negandum  est,  nisi  apertis- 
sime  pateat  statum  rerum  praesentem  in  unica  ilia  quam  diximus  ratione 
inclusum  esse.  Sic  passim  in  historiis  legimus  legatos  a  suscepto  itinera 
domum  rediisse  deserta  legatione,  quod  res  ita  mutatas  intelligerent,  ut 
tota  legationis  materia  aut  causa  cessaret."— L.  ii.  c.  xvi.  25,  2. 

{j)  L.  ii.  c.  xvii.  296, 
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will  endeavour  to  procure  for  him  the  right  of  succession, 
but  a  son  is  afterwards  born  to  him.  Who  can  doubt  that 
the  engagement  is  made  void  by  this  subsequent  event  ?  A 
sovereign,  in  time  of  peace,  promises  to  send  succour  to  an 
ally ;  before  he  can  do  so,  war  breaks  out  in  his  own  do- 
minions :  he  is  not  bound  to  fulfil  a  promise  which  would 
leave  him  defenceless  {k).  So,  if  a  State  be  engaged  to 
furnish  another  State  with  certain  articles  of  commerce,  and 
subsequent  unforeseen  circumstances  render  these  articles  of 
paramount  importance  to  the  subjects  of  the  engaging  State, 
the  delivery  of  the  articles  cannot  be  reasonably  required. 
If,  for  instance,  a  State  has  promised  to  furnish  corn  to  an- 
other State,  and  a  dearth  takes  place,  so  that  there  be  not 
corn  enough  for  its  own  subjects  (Z),  in  this  collision  of 
duties,  the  preference  must  be  given  to  the  latter  (m).  Ne- 
cessity, when  real  and  bona  fide,  overrides  the  obligation  of 
the  promise. 

Lord  Stowell  observes  that  "  a  clear  necessity  will  be  a 
"  sufficient  justification  of  everything  that  is  done  fairly, 
*^  and  with  good  faith  under  it  "  {ii).  And  again,  '^  that  the 
'^  law  of  cases  of  necessity  is  not  likely  to  be  well  furnished 
"  with  precise  rules  ;  necessity  creates  the  law,  it  supersedes 
"  rules,  and  whatever  is  reasonable  and  just  in  such  cases  is 
^*  likewise  legal.  It  is  not  to  be  considered  as  matter  of 
"  surprise,  therefore,  if  much  instituted  rule  is  not  to  be 
"  found  on  such  subjects  "  (o). 


{U)  ^'  Humana  jura  omnia  ita  esse  comparata,  ut  non  obligent  in  sum- 
ma  necessitate." — Grot.  1.  ii.  c.  18-4,  s.  6. 

(I)  On  this  principle  Great  Britain  arbitrated  between  Sardinia  and 
Tunis,  1843-4.  With  respect  to  events  rendering  tKe  performance  of  a 
contract  illegal  in  the  case  of  individuals,  owing  to  the  breaking  out  of 
war  between  the  nations  to  which  they  belong,  see  Abbott  on  Merchant 
Ships  and  Seamen,  11th  edit.  pt.  iv.  ch.  ii.  p.  453.  See  also  The  Teutonia, 
Laiv  Reports,  3  Adm.  and  JEccl.  394. 

(m)    Vide  ante,  p.  14. 

Vattel,  1.  ii.  c.  12,  s.  170. 

(n)  The  Christiansberg,  6  C.  Rob.  Adm.  Rep.  378. 

(o)  The  Gratitudine,  3  ibid.  266. 

I  2 
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Treaties  concluded  against  a  particular  State,  in  order  to 
preserve  the  Balance  of  Power,  must  necessarily  be  subject  to 
change,  so  far  as  the  parties  are  concerned,  when  one  of  them 
endeavours  to  violate  the  principle  by  his  own  unlawful 
aggrandisement. 

Vattel,  in  accordance  with  the  natural  feelings  of  honour 
and  honesty,  inculcates  the  utmost  caution  in  the  application 
of  the  rule  of  interpretation  Avhich  has  been  under  discussion. 
It  is  manifest  that  the  State,  like  the  Individual,  which  takes 
advantage  of  every  change  of  affairs  to  disengage  itself  from 
the  obligations  of  a  solemn  covenant,  weakens  the  foundations 
of  that  good  faith  on  which  the  peace  of  the  world  depends  (/?). 

XC.  The  caution  which  Vattel  so  strongly  inculcates  with 
respect  to  the  rule,  "  conventio  omnis  intelUgitur  rehus  sic 
stantibus,^'  was  never  more  amply  or  more  honourably  illus- 
trated than  in  the  conduct  of  Great  Britain  with  respect  to 
the  Russo-Dutch  Loan. 

During  the  wars  of  the  French  Bevolution,  Great  Britain 
took  possession  of  the  colonies  belonging  to  the  Dutch,  not 
because  she  was  at  war  with  Holland,  but  to  preserve  them 
from  France  when  France  invaded  Holland.  When,  in 
1814,  Holland  was  liberated  from  the  dominion  of  France, 
Great  Britain  conceived  herself  bound  in  honour  to  restore 
to  Holland  these  colonies.  Therefore,  on  August  13, 
1814,  Great  Britain  concluded  a  Convention  with  the 
Netherlands,  in  the  first  article  of  which  she  engaged  to 
restore  to  the  Netherlands  all  the  colonies  which  were 
possessed  by  Holland  on  January  1,  1803,  with  the 
exception  of  the  Cape  of  Good  Hope,  Demerara,  Essequibo, 
and  Berbice,  which  possessions  w^ere  to  be  disposed  of  by  a 
supplementary  Convention.  That  supplem_entary  Conven- 
tion was  contained  in  the  first  additional  article  to  the  Con- 
vention just  referred  to,  namely,  of  August  13,  1814. 
By  that  additional  article.  Great  Britain  engaged,  first,  to 
pay  1,000,000/.  to  Sweden  ;  secondly,  to  advance  2,000,000/. 

(^p)   Vide  ante,  p.  76. 
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to  be  applied  towards  augmenting  and  improving  the  defences 
of  the  Low  Countries  :  thirdly,  to  bear  equally  with  Holland 
such  further  charges  as  might  be  agreed  upon  towards  the 
final  and  satisfactory  settlement  of  the  Low  Countries,  in 
union  with  Holland,  &c.,  not  exceeding  in  the  whole  the 
sum  of  3,000,000/.,  to  be  defrayed  by  Great  Britain.  In 
consideration  of  these  engagements,  the  Netherlands  agreed 
to  cede  in  full  sovereignty  to  his  Britannic  Majesty  the 
colonies  of  the  Cape  of  Good  Hope,  Demerara,  Essequibo, 
and  Berbice.  The  manner  in  which  this  latter  sum  was  to 
be  expended  was  determined  by  a  subsequent  Convention  (^), 
signed  on  May  19,  1815,  between  Great  Britain,  the 
King  of  the  Netherlands,  and  Kussia,  by  which  Great 
Britain  undertook  the  payment  of  a  part  of  a  debt  owed  by 
Russia  to  Holland. 

According  to  the  terms  of  the  Convention,  "  his  Majesty 
^*  the  King  of  the  Netherlands,  being  desirous,  upon  the  final 
"  reunion  of  the  Belgic  provinces  with  Holland,  to  render  to 
"  the  Allied  Powers  who  were  parties  to  the  Treaty  con- 
"  eluded  at  Chaumont  on  March  1,  1814,  a  suitable 
"  return  for  the  heavy  expense  incurred  by  them  in  de- 
"  livering  the  said  territories  from  the  power  of  the  enemy  ; 
^'  and  the  said  Powers  having,  in  consideration  of  arrange- 
*'  ments  made  with  each  other,  mutually  agreed  to  waive 
"  their  several  pretensions  under  this  head  in  favour  of  his 
'•  Majesty  the  Emperor  of  All  the  Russias,  his  said  Majesty 
"  the  King  of  the  Netherlands  has  thereupon  resolved  to 
"  proceed  immediately  to  execute  with  his  Imperial  Majesty 
"  a  Convention  to  the  following  effect,  to  which  his  Britannic 


(q)  Hansard's  Pari.  Deb.  vol.  xc.  N.  S.  vol.  xci. — Debates  on  Cracoto. 
See  especially  the  speeches  of  Lord  John  Russell,  Sir  W.  Molesworth, 
Sir  R.  Peel,  and  Mr.  Stuart  Wortley.  See,  too,  the  question  again 
mooted  in  the  House  of  Commons,  by  Lord  Dudley  Stuart,  August  1, 
1854,  and  the  speech  of  Sir  W.  Molesworth,  which  exhausts  the  subject. 

65  Geo.  III.  c.  115.     (June  28,  1815.) 

2  &  3  Wm.  IV.  c.  81  (August  3,  1832.) 

Hertslefs  Treaties^  vol.  iv.  p.  367,  &c. 
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^'  Majesty  agrees  to  be  a  party,  in  pursuance  of  engage- 
"  ments  taken  by  his  said  Majesty  with  the  King  of  the 
^'  Netherlands,  in  a  Convention  signed  at  London  on 
"  August  13,  1814." 

In  the  second  article,  their  Belgic  and  Britannic  Majesties 
engaged  to  pay  an  annual  interest  of  5  per  cent,  on  the 
said  capitals,  together  with  a  sinking  fund  of  1  per  cent.  In 
the  third  and  fourth  articles  it  was  agreed  that  these  pay- 
ments should  be  made  through  the  agency  of  Russia,  and 
that  Russia  should  "  continue  as  heretofore  to  be  security 
"  to  the  creditors  for  the  whole  of  the  said  loan,  and  shall 
''  be  charged  with  the  administration  of  the  same,  their 
'*  Belgic  and  Britannic  Majesties  remaining  liable  to  his 
"  Imperial  Majesty,  each  for  the  punctual  discharge  of  the 
"  respective  proportions  of  the  said  charge." 

By  the  fifth  article  it  was  said  to  be  ^^  understood  and 
"  agreed  between  the  high  contracting  parties,  that  the 
"  said  payments  on  the  part  of  their  Majesties  the  King  of 
"  the  Netherlands  and  the  King  of  Great  Britain,  as  afore- 
"  said,  shall  cease  and  determine  should  the  possession  and 
"  sovereignty  (which  God  forbid  !  )  of  the  Belgic  provinces 
"  at  any  time  pass  or  be  severed  from  the  dominions  of  his 
"  Majesty  the  King  of  the  Netherlands  previous  to  the 
*^  complete  liquidation  of  the  same.  It  is  also  understood 
"  and  agreed  between  the  high  contracting  parties,  that  the 
"  payments  on  the  part  of  their  Majesties  the  King  of  the 
"  Netherlands  and  the  King  of  Great  Britain,  as  aforesaid, 
"  shall  not  be  interrupted  in  the  event  (which  God  forbid  I) 
"  of  a  war  breaking  out  between  any  of  the  three  high  con- 
"  tracting  parties;  the  government  of  his  Majesty  the 
''  Emperor  of  All  the  Russias  being  actually  bound  to  its 
"  creditors  by  a  similar  agreement." 

In  1831,  after  the  separation  of  Holland  and  Belgium, 
Great  Britain  having  changed  her  mind  with  respect  to  the 
advantage  accruing  to  Europe  from  the  union  of  these  terri- 
tories, was  anxious  to  induce  Russia  to  assent  with  her  to 
their  severance,  and  to  the  establishment  of  the  new  kingdom 
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of  Belgium.  For  this  purpose.  Great  Britain  entered  into  a 
new  Treaty  with  Russia,  whereby,  though  the  event  had 
happened  which  released  Great  Britain  from  the  obligation 
of  continuing  to  pay  her  portion  of  the  loan,  she  nevertheless 
bound  herself  again  to  do  so,  by  a  new  Convention  entered 
into  in  1831,  in  which  it  was  said  that : 

"  Their  Majesties  the  King  of  the  United  Kingdom  of 
*'  Great  Britain  and  Ireland  and  the  Emperor  of  All  the 
"  Bussias,  considering  that  the  events  which  have  occurred 
"  in  the  United  Kingdom  of  the  Netherlands  since  the  year 
^'  1830,  have  rendered  it  necessary  that  the  Courts  of  Great 
"  Britain  and  Bussia  should  examine  the  stipulations  of  their 
"  Convention  of  May  19,  1815,  as  well  as  of  the  Ad- 
"  ditional  Article  annexed  thereto ;  considering  that  such 
"  examination  has  led  the  two  high  contracting  parties  to  the 
"  conclusion,  that  complete  agreement  does  not  exist  between 
"  the  letter  and  the  spirit  of  that  Convention,  when  regarded 
"  in  connection  with  the  circumstances  which  attended  the 
^'  separation  that  has  taken  place  between  the  two  principal 
"  divisions  of  the  United  Kingdom  of  the  Netherlands  ;  but 
"  that,  on  referring  to  the  object  of  the  above-mentioned 
*^  Convention  of  May  19,  1815,  it  appears  that  that 
"  object  was  to  afford  to  Great  Britain  a  guarantee  that 
'^  Bussia  would,  on  all  questions  concerning  ^e/^/wm,  identify 
"  her  policy  with  that  which  the  Court  of  London  had  deemed 
"  the  best  adapted  for  the  maintenance  of  a  just  balance  of 
"  power  in  Europe  ;  and,  on  the  other  hand,  to  secure  to 
"  Bussia  the  payment  of  a  portion  of  her  old  Dutch  debt, 
"  in  consideration  of  the  general  arrangements  of  the  Con- 
"  gress  of  Vienna  (r),  to  which  she  had  given  her  adhesion — 
"  arrangements  which  remain  in  full  force ;  their  said 
"  Majesties  being  desirous,  at  the  present  moment,  that  the 
"  same  principles  should  continue  to  govern  their  relations 
"  with  each  other,  and  that  the  special  tie  which  the  Con- 


(r)  Not  the  Treaty  o^  Vienna  witli  whkjh,  in  tlie  debate,  it  was  some- 
timee  confounded. 
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"  vention  of  May  19,  1815,  had  formed  between  the  two 
"  Courts,  should  be  maintained,  have,  &c. 

"  Art.  I. — In  virtue  of  the  considerations  above  specified 
"  his  Britannic  Majesty  engages  to  recommend  to  his  Parlia- 
"  ment  to  enable  him  to  undertake  to  continue,  on  his  part, 
"  the  payments  stipulated  in  the  Convention  of  May  19, 1815, 
"  according  to  the  mode,  and  until  the  completion  of 
"  the  sum  fixed  for  Great  Britain  in  the  said  Conven- 
"  tion. 

"  Art.  II. — In  virtue  of  the  same  considerations,  his  Ma- 
"  jesty  the  Emperor  of  All  the  E-ussias  engages  that  if  (which 
"  God  forbid !)  the  arrangements  agreed  upon  for  the  inde- 
"  pendence  and  the  neutrality  of  Belgium,  and  to  the  main- 
''  tenance  of  which  the  two  high  powers  are  equally  bound, 
"  should  be  endangered  by  the  course  of  events,  he  will  not 
"  contract  any  other  engagement,  without  a  previous  agree- 
"  ment  with  his  Britannic  Majesty,  and  his  formal  assent." 

In  1847,  after  the  incorporation  of  the  free  city  of  Cracow 
into  the  Austrian  dominions,  Mr.  Hume  moved,  in  the  House 
of  Commons,  the  following  resolutions : 

"  1.  That  this  House,  considering  the  faithful  observance 
"  of  the  General  Act  of  Congress,  or  Treaty  of  Vienna,  of 
"  June  9,  1815,  as  the  basis  of  the  peace  and  welfare  of 
"  Europe,  views  with  alarm  and  indignation  the  incorpora- 
"  tion  of  the  free  city  of  Cracow,  and  of  its  territory,  into 
"  the  empire  of  Austria,  by  virtue  of  a  Convention  entered 
"  into  at  Vienna,  on  November  6,  1846,  by  Kussia, 
"  Prussia,  and  Austria,  in  manifest  violation  of  the  said 
"  Treaty. 

"  2.  That  it  appears,  by  returns  laid  before  Parliament, 
"  that  there  has  already  been  paid  from  the  British  treasury 
"  towards  the  principal  and  for  the  interest  of  the  debt 
"  called  Russo-Dutch  Loan,  between  the  years  1816  and 
"  1846,  both  inclusive,  the  sum  of  40,493,750  fiorins,  equal 
"  to  3, 3 74,4 7 9 Z.  sterling  money  ;  and  that  the  liquidation  of 
"  the  principal  and  interest  of  the  remaining  part  of  the 
''  loan,  as  Ptipnlated  by  the  Act  of  2  &  3  Will.  4,  c.  81,  will 
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"  require  further  annual  payments  from  the  British  Treasury 
"  until  the  year  1915,  amounting  to  47,006,250  florins,  equal 
"  to  3,917,187/.  sterling  money,  making  then  the  aggregate 
"  payment  of  7,291,666/.,  and  the  average,  for  each  of  the 
"  hundred  years,  of  72,9167. 

"  3.  That  the  Convention  of  November  16, 1831,  between 
"  his  Majesty  the  King  of  Great  Britain  and  Ireland  and 
"  the  Emperor  of  All  the  Russias,  was  made  to  explain  the 
"  stipulations  of  the  Treaty  between  Great  Britain,  Russia, 
*'  and  the  Netherlands,  signed  at  London  on  May  19,  1815, 
"  and  included  in  the  Treaty  of  Vienna;  and,  by  that 
"  Convention,  it  was  agreed  by  Great  Britain  ^  to  secure  to 
"  '  Russia  the  payment  of  a  portion  of  her  old  Dutch  debt 
"  ^  in  consideration  of  the  general  arrangements  of  the 
**  ^  Congress  of  Vienna,  to  which  she  had  given  her 
"  *  adhesion — arrangements  which  remain  in  full  force.'" 

^'  4.  That  this  house  is,  therefore,  of  opinion,  that  Russia 
*'  having  withdrawn  that  adhesion,  and  those  arrangements 
"  being,  through  her  act,  no  longer  in  force,  the  payments 
"  from  this  country,  on  account  of  that  debt,  should  be 
«'  henceforth  suspended  "  [s). 

The  Government,  however,  with  the  support  of  the  legis- 
lature, refused  to  assent  to  these  resolutions,  principally  upon 
these  grounds :  1 .  That  the  loan  had  been  undertaken  by 
Great  Britain  partly  on  account  of  the  exertions  made  by 
Russia  with  the  other  Great  Powers  in  liberating  Belgium 
from  France,  and  annexing  it  to  Holland.  2.  Partly  be- 
cause Great  Britain  had  undertaken  the  loan  in  some  measure 
as  a  set-off  against  the  Dutch  possessions  of  the  Cape  of  Good 
Hope,  Demerara,  Essequibo,  and  Berbice,  retained  by  her 
after  the  conclusion  of  the  peace,  1814-15.  3.  Because  the 
Convention  of  1831  contemplated  the  continuance  of  the  pay- 
ment by  Great  Britain  even  during  a  war  with  Russia.  It 
was  admitted,  during  the  discussion,  that  the  evidence -of  the 
intention  of  the  contracting  parties  was  to  be  derived  from 

(s)  Hansard's  Part.  Deb.  vol.  xc.  p.  879. 
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the  contemporary  instruments  (t),  and  from  the  main  object, 
even  against  the  letter,  of  the  Convention. 

In  August  1854,  the  attempt  of  Mr.  Hume  was  renewed 
by  Lord  Dudley  Stuart.  The  motion  for  repudiating  the 
loan  was  founded  upon  the  averment  that  Russia  had  violated 
a  main  article  of  the  Treaty  of  Vienna,  with  respect  to  the 
free  navigation  of  rivers  flowing  through  divers  countries  (u), 
by  rendering  the  mouths  of  the  Danube  unnavigable  (:i) ; 
and  that  therefore  she  was  not  entitled  to  further  payment  of 
the  loan.  The  motion,  which  was  in  substance  the  same  as 
that  of  Mr.  Hume,  was,  for  the  like  reasons,  and  for  the 
additional  reason  that  Great  Britain  was,  on  account  of  being 
at  war  with  Kussia,  bound,  by  a  regard  to  national  honour, 
to  be  more  than  ever  jealous  of  affording  the  slightest  ground 
for  the  accusation  that  she  wished  to  repudiate  her  debts  justly 
contracted  with  the  Power  which  was  now  her  enemy,  re- 
jected (y). 

XCI.  It  is  quite  consistent  with  the  maintenance  of  this 
faith,  when  the  interpretation  of  a  Treaty,  with  reference  to 
a  case  not  foreseen  or  provided  for  by  it,  has  become  neces- 
sary, to  conduct  that  interpretation  as  nearly  as  possible  in 
accordance  with  what  the  party  would  have  done  if  the  cir- 
cumstance which  has  now  happened  had  been  foreseen.  This 
is  sometimes  called  the  argumentum  a  ratione  legis  ampla, 
and  is  founded  on  the  rule  of  law  :  '^  ubi  eadem  ratio  ihl  idem 
''jus  statuendum.^'' 

XCII.  {£),  When  the  apprehension  of  a  particular  event 


{£)  See  Sir  Eobert  Peel's  remarks  on  the  despatch  of  Lord  Castle- 
reagli,  February  13,  1815,  as  explanatory  of  the  Convention. 

(w)  ^  Vide  ante,  vol.  i.  p.  229.  It  may  well  be  doubted  whether  the 
provisions  of  the  Treaty  of  Vienna  (which,  by  the  way,  did  not  include 
the  Convention  of  May  19)  could  affect  the  Russian  possession  of  the 
mouths  of  the  Danube,  acquired  by  the  Treaty  of  Adrianople,  1829. 

{x)   Vide  ante,  vol.  i.  p.  233. 

(y)  Vide  post,  vol.  iii.,  as  to  the  effect  of  war  upon  the  debts  both  of 
States  and  subjects.  Vide  ante,  chap.  iii.  as  to  such  debts  in  time  of 
peace. 

(s)   Vattel,  1.  ii.  c.  37,  s.  298. 
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has  been  the  reason  of  a  particular  provision  of  a  Treaty, 
this  provision  is  not  to  be  restricted  to  cases  in  which  such 
an  event  is  improbable,  but  to  be  extended  to  all  cases  in 
which  the  event  is  possible.  If  a  Treaty  declare  that  no  army 
or  fleet  shall  be  conducted  to  a  certain  place,  it  will  not  be 
allowable  to  conduct  thither  an  army  or  a  fleet,  under  pretence 
that  no  harm  is  intended  by  such  a  step ;  for  the  object  of 
the  provision  was  not  only  to  prevent  the  actual  occurrence 
of  an  evil,  but  to  keep  all  danger,  and  all  apprehension  of 
danger,  at  a  distance. 

XCIII.  However  general  the  terms  may  be  in  which  an 
agreement  is  conceived,  it  only  comprises  those  things  re- 
specting which  it  appears  that  the  contracting  parties  pro- 
posed to  covenant,  and  not  others  which  were  not  within  the 
scope  of  their  intention  or  contemplation  (a). 

XCiy.  When  a  case  is  expressed  in  a  contract  for  the 
purpose  of  preventing  any  doubt  which  might  otherwise  arise 
as  to  whether  the  engagement  resulting  from  the  contract 
would  extend  to  such  case,  the  parties  are  not  thereby  under- 
stood to  restrain  the  extent  to  which  the  engagement,  in  re- 
spect to  other  cases  not  so  expressed,  would  legally  reach  (b). 

This  subject  has  also  been  considered  in  a  case  before  the 
Supreme  Court  of  the  United  States  of  America,  respecting 
the  construction  of  the  Treaty  of  peace  with  Great  Britain. 
During  the  war  the  State  of  Virginia  made  a  law,  that  all 
persons  indebted  to  British  subjects  might  pay  the  amount 
into  the  loan-office,  which  should  be  a  good  discharge.  By 
the  Treaty  of  peace  it  was  provided  that  "  creditors  of  either 
"  side  should  meet  with  no  lawful  impediments  for  the  re- 
'^  covery  of  their  debts."  The  defendant  had  paid  the  money 
into  the  loan-office  ;  but  it  was  held  that,  in  consequence  of 


(«)  "  Iniqimm  est  enim  perimi  pacto  id^  de  quo  cogitatum  non  doce- 
tm\"— Dig.  ii.  15,  9. 

Vide  ante,  vol.  i.  p.  54. 

(b)   Vide  ante,  vol.  i.  p.  47. 

"  Quae,  duMtationis  toUendse  causa,  contractibus  inseruntur  jus  com- 
mune non  laedunt." — Big.  L.  17,  81. 
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the  Treaty  of  peace,  he  was  liable  to  the  plaintiff.  Judge 
Chace,  in  giving  his  opinion  to  that  effect,  said :  ''  In  the 
'^  construction  of  contracts,  words  are  to  be  taken  in  their 
"  natural  and  obvious  meaning,  unless  some  good  reason  be 
"  assigned  to  show  that  they  should  be  understood  in  a  dif- 
"  ferent  sense.  The  universality  of  the  terras  is  equal  to  an 
**  express  specification  on  the  Treaty,  and  indeed  includes  it. 
"  For  it  is  fair  and  conclusive  reasoning,  that  if  any  descrip- 
"  tion  of  debtors,  or  class  of  cases,  were  intended  to  be  ex- 
"  cepted,  it  would  have  been  specified.  The  indefinite  and 
"  sweeping  words  made  use  of  by  the  parties  exclude  the 
"  idea  of  any  class  of  cases  having  been  intended  to  be  ex- 
"  cepted,  and  explode  the  doctrine  of  constructive  discrimi- 
"  nation  "  (c). 

XCY.  Under  the  extensive  and  restrictive  kinds  of  inter- 
pretation. Jurists  have  been  in  the  habit  of  including  a  once 
celebrated  distinction  between  things  of  a  favourable  and 
things  of  an  odious  nature. 

Barheyrac  {dt)  rejected  this  distinction,  on  the  ground  that 
these  assumed  qualities  cannot  found  any  safe  rules  of  inter- 
pretation; that  the  same  characteristics  may  seem  odious 
to  one  party  and  favourable  to  another,  according  to  the 
dispositions  of  each,  and  the  point  of  view  from  which  they 
regard  them  ;  that  they  are  incapable  therefore  of  a  certain 
definition;  that  it  is  admitted  that  the  two  qualities  are 
often  blended  together  in  one  and  the  same  subject;  and, 
above  all,  that  without  having  recourse  to  this  distinction 
sound  rules  of  interpretation  may  be  always  obtained. 

Vattel  {e\  however,  adheres  to  the  distinction,  but  thinks 

(c)   Ware  v.  Highton,  3  Dallas  (^American),  Reports,  p.  199. 

See,  too,  Hamiltons  v.  Eaton,  Martin  {American),  Reports,  79. 

Pothier  {Evans'  trans.),  vol.  i.  p.  39. 

{d)  See  his  note  on  Grot.  1.  ii.  c.  16,  10,  in  which  he  repeats  the 
opinion  which  he  had  already  expressed  in  his  commentary  on  Puffendorf, 
Be  Jure  Nat.  et  Gent.  s.  12. 

(e)  "  One  of  the  sections  of  Vattel  which  is  relied  on,  states  this  pro- 
position, '  that  whatever  tends  to  change  the  present  state  of  things,  is 
also  to  be  ranked  in  the  class  of  odious  things.' — (B.  ii.  s.  305.)     Is  it  not 
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that,  with  respect  to  certain  things,  concerning  which  the 
intention  of  the  parties  is  not  clear,  equity  gives  in  some 
cases  an  extensive^  in  others  a  re^^r/cfzz^e  interpretation.  This 
is  unquestionably  true,  and  is  indeed  the  substance  of  what 
has  been  already  stated,  but  the  catalogue  oi  \hmg^  favour- 
able, to  which  Vattel  applies  the  extensive,  and  of  things 
odious,  to  which  he  applies  the  restrictive^  interpretations,  are 
of  a  very  loose  and  disputable  character;  and  the  rules 
which  he  lays  down  appear  to  find  their  place  with  more 
propriety  and  accuracy  under  the  other  different  heads  which 
have  been  mentioned. 


most  manifest,  that  this  proposition  is,  or  at  least  may  be,  in  many  cases, 
fundamentally  wrong?  If  a  people  free  themselves  from  a  despotism,  is 
it  to  he  said,  that  the  change  of  government  is  odious,  and  ought  to  he 
construed  strictly  ?  What,  upon  such  a  principle,  is  to  become  of  the 
American  Revolution,  and  of  our  State  Governments  and  State  Consti- 
tutions ?  Suppose  a  well-ordered  Government  arises  out  of  a  state  of 
disorder  and  anarchy,  is  such  a  Government  to  be  considered  odious  ? 
Another  section  (s.  608)  adds,  *  Since  odious  things  are  those  whose 
restriction  tends  more  certainly  to  equity  than  their  extension,  and  since 
we  ought  to  pursue  that  line  which  is  most  conformable  to  equity,  when 
the  will  of  the  Legislature  or  of  the  contracting  parties  is  not  exactly 
known,  we  should,  where  there  is  a  question  of  odious  things,  interpret 
the  terms  in  the  most  limited  sense.  We  may  even,  to  a  certain  degree, 
adopt  a  figurative  meaning,  in  order  to  avert  the  oppressive  consequences 
of  the  proper  and  literal  sense,  or  anything  of  an  odious  nature  which  it 
would  involve.'  Does  not  this  section  contain  most  lax  and  unsatisfactory 
ingredients  for  interpretation  ?  Who  is  to  decide  whether  it  is  most  con- 
formable to  equity  to  extend  or  to  restrict  the  sense  ?  Who  is  to  decide 
whether  the  provision  is  odious  ?  According  to  this  rule,  the  most  oppo- 
site interpretations  of  the  same  words  would  be  equally  correct,  accord- 
ing as  the  interpreter  should  deem  it  odious  or  salutary.  Nay,  the 
words  are  to  be  deserted,  and  a  figurative  sense  adopted,  whenever  he 
deems  it  advisable,  looking  to  the  odious  nature  or  consequence  of  the 
common  sense." — Story  on  the  Constit.  of  the  United  States,  vol.  i.  pp. 
291,  292. 
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CHAPTEK   IX. 

COLLISION    OF    TREATIES. 

XC  VI.  It  has  been  already  remarked  that  it  is  not  con- 
petent  to  a  State  to  adopt  customs  or  make  Treaties  which 
come  into  collision  with  Divine  or  Natural  Law  («),  or  which 
affect  the  general  International  Law  with  respect  to  other 
States  which  are  not  parties  to  the  Treaty  {b).  But  a 
collision  or  opposition  may  happen  between  two  human 
laws  (c),  two  promises,  or  two  treaties  ;  the  fulfilment  of 
both  may  be  impossible,  and  in  this  case  it  is  desirable  to 
have  recourse  to  some  recognised  rules  for  ascertaining  to 
which  the  preference  should  be  given  (c?).  Grotius,  borrow- 
ing from  Cicero  and  Vattel,  has  here  laid  down  various  rules 
which  in  such  cases  should  be  observed. 

XCVII.  1.  In  all  cases  where  a  stipulation  which  is  per- 
missive, conflicts  with  one  that  commands,  the  former  must 
yield  to  the  latter.  This  doctrine  that  command  outweighs 
permission  was  derived  by  Grotius  from  Cicero,  and  is 
adopted  by  all  jurists ;  nevertheless  a  universal  command, 
according  to  Barbeyrac,  gives  way  to  a  particular  permis- 
sion. 

2.  A  fctipulation  which  may  be  complied  with  at  any  time 


(a)  Vol.  i.  p.  26. 

"  Pacta,  qu86  turpem  causam  continent,  non  sunt  observanda." — Dig.  ii. 
xiv.  27,  4. 

(b)  "Privatorum  conventio  juri  publico  non  derogat." — Diff.  L.  17,  45. 
Vide  ante,  vol.  i.  p.  46. 

(c)  Quintil.  Instit.  Orator,  lib.  vii.  c.  7. 
{d)   Orot.  1.  ii.  c.  16,  29. 

Vattel,  1.  ii.  c.  17,  ss.  311,  321. 

Rutherforth,  b.  ii.  c.  7,  p.  430.     (Ed.  Baltimore,  1832.) 
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must  yield  to  one  which  must  be  executed  directly  or  not  at 
all.  This  rule  is  manifestly  reasonable  ; — by  the  adoption 
of  it  both  engagements  may  possibly  be  satisfied, — whereas 
by  a  contrary  rule  only  one  can  be  satisfied. 

3.  A  prohibitory  stipulation  must  be  preferred,  as  a 
general  rule,  over  one  which  is  imperative, — upon  the  prin- 
ciple that  every  prohibition  is  absolute  in  itself,  whereas 
every  injunction  is  of  necessity  conditional,  and  supposes  a 
power  and  an  opportunity  of  doing  what  is  enjoined.  When 
this  cannot  be  done  without  contravening  a  prohibitory 
stipulation,  there  is  no  opportunity,  and  therefore  no  moral 
possibility  of  acting ;  but  this  remark  is  true  only  in  cases 
where  the  prohibition  is  absolute  and  unconditional. 

4.  When  two  stipulations  equal  in  other  respects,  con- 
flict with  each  other,  the  more  particular  one  has  precedence 
over  that  which  is  more  general.  This  is  the  rule  in  the 
conflict  of  laws,  founded  upon  the  principle  that  the  legis- 
lator, when  he  speaks  particularly,  is  held  to  be  more  care- 
ful to  guard  against  accidental  exceptions,  and  therefore 
more  unwilling  to  admit  of  any  than  when  he  speaks  in 
general. 

5.  It  is  a  rule  with  respect  to  all  prohibitions,  that  the 
prohibition  which  has  a  penalty  attached  to  it  is  to  be  pre- 
ferred to  the  one  which  has  not,  and  that  which  has  the 
greater  penalty  to  that  which  has  the  lesser. 

In  the  case  of  The  Ringende  Jacob,  it  was  considered 
whether  the  freighting  the  ship  to  the  enemy  was  or  was 
not  the  lending  prohibited  in  the  Swedish  Treaty  (October 
21,  1666).  Sir  W.  Scott  said:"  Reference  has  been  made 
"  to  an  ancient  Treaty  between  England  and  Sweden,  which 
"  forbids  the  subjects  of  either  Power  ^  to  sell  or  lend  their 
"  ^  ships  for  the  use  and  advantage  of  the  enemies  of  the 
"  *  other  ;  '  and  as  this  prohibition  is  connected  in  the  same 
''  article  with  the  subject  of  contraband,  it  is  argued  that 
"  the  carrying  of  contraband  articles  in  the  present  cargo, 
"  is  such  a  lending  as  comes  within  the  meaning  of  the 
^'  Treaty ;  but  I  cannot  agree  to  that  interpretation.     To 
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"  let  a  ship  on  freight  to  go  to  the  ports  of  the  enemy,  can- 
"  not  be  termed  lending,  but  in  a  very  loose  sense ;  and  I 
"  apprehend  the  true  meaning  to  have  been,  that  they 
"  should  not  give  up  the  use  and  management  of  their  ships 
"  directly  to  the  enemy,  or  put  them  under  his  absolute 
^^  power  and  direction.  It  is,  besides,  observable,  that  there 
"  is  no  penalty  annexed  to  this  prohibition.  I  cannot  think 
."  that  such  a  service  as  this  is  will  make  the  vessel  subject 
"  to  confiscation  "  (e). 

6.  A  sound  rule  is  often  derived  from  the  consideration  of 
dates  of  Treaties.  If  there  happen  a  collision  between  two 
affirmative  Treaties  concluded  between  the  same  contracting 
parties,  the  Treaty  of  more  recent  is  preferred  over  that  of 
later  date.  In  this  case  both  covenants  have  been  made  by 
the  same  Powers,  and  therefore  the  subsequent  might  dero- 
gate from  the  former  act.  On  the  other  hand,  if  a  collision 
happened  between  two  Treaties  concluded  between  two 
different  contracting  parties,  the  more  ancient  one  must  be 
executed,  because  it  was  not  within  the  competence  of  the 
party  promising,  to  act  in  derogation  of  his  antecedent 
engagements  to  another. 

7.  If,  of  two  engagements,  contracted  with  the  same  party, 
only  one  can  be  fulfilled,  it  is  true  that,  as  a  general  rule,  the 
promisee  may  choose  which  of  the  two  shall  be  performed ; 
and  if  his  will  cannot  be  discovered,  the  promisor  must  fulfil 
the  more  important  engagement,  as  being  that  of  which  the 
promisee  would  presumably  require  the  fulfilment. 

8.  Vattel  says,  that  when  two  duties  stand  in  competition, 
that  one  which  is  the  more  considerable,  the  more  praise- 
worthy and  productive  of  the  greater  utility,  is  entitled  to 
the  preference.  Lord  Bacon  says,  that  "  it  is  a  point  worthy 
"  to  be  observed  generally  of  the  rules  of  law,  that  when 
"  they  encounter  and  cross  one  another,  that  it  be  understood 
"  which  the  law  holds  to  be  worthier  and  to  be  preferred ; 
"  and  it  is  in  this  particular  very  notable  to  consider  that 


(e)  1  a  Hob,  Adm.  Rep.  pp.  89,  90. 
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"  this  being  a  rule  of  some  strictness  and  rigour,  doth  not, 
"  as  it  were,  its  office  but  in  the  absence  of  other  rules, 
"  which  are  of  some  equity  and  humanity  "  (/). 

XCYIII.  It  should  be  observed  that  the  question  as  to 
the  judicial  proofs  of  the  acts  of  a  foreign  State  is  now, 
so  far  as  England  is  concerned,  regulated  by  statute  {g). 
The  14  &  15  Yict.  c.  99,  s.  7,  enacts,  "All  proclamations, 
"  treaties,  and  other  acts  of  State  of  any  foreign  State,  or  of 
"  any  British  colony,  and  all  judgments,  decrees,  orders,  and 
"  other  judicial  proceedings  of  any  Court  of  Justice  in  any 
"  foreign  State  or  in  any  British  colony,  and  all  affidavits, 
"  pleadings,  and  other  legal  documents  filed  or  deposited  in 
"  any  such  Court,  may  be  proved  in  any  Court  of  Justice, 
"  or  before  any  person  having  by  law  or  by  consent  of 
"  parties  authority  to  hear,  receive,  and  examine  evidence, 
"  either  by  examined  copies  or  by  copies  authenticated  as 
"  hereinafter  mentioned,  that  is  to  say,  if  the  document 
"  sought  to  be  proved  be  a  proclamation,  treaty,  or  other 
"  act  of  State,  the  authenticated  copy  to  be  admissible  in 
"  evidence  must  purport  to  be  sealed  with  the  seal  of  the 
"  foreign  State  or  British  colony  to  which  the  original 
^'  document  belongs ;  and  if  the  document  sought  to  be 
"  proved  be  a  judgment,  decree,  order,  or  other  judicial  pro- 
^'  ceeding  of  any  foreign  or  colonial  Court,  or  an  affidavit, 
'^  pleading,  or  other  legal  document  filed  or  deposited  in  any 
*^  such  Court,  the  authenticated  copy  to  be  admissible  in 
"  evidence  must  purport  either  to  be  sealed  with  the  seal  of 
"  the  foreign  or  colonial  Court  to  which  the  original  docu- 
"  ment  belongs,  or,  in  the  event  of  such  Court  having  no 
"  seal,  to  be  signed  by  the  judge,  or,  if  there  be  more  than 
"  one  judge,  by  any  one  of  the  judges  of  the  said  Court,  and 
"  Buch  judge  shall  attach  to  his  signature  a  statement  in 
"  writing  on  the  said  copy  that  the  Court  whereof  he  is  a 


(/)  Maxims  of  the  Law,  Megula  III. 

{g)  As  to  former  law,  see  Richardson  v.  Anderson,  1  Campbell,  p.  65, 

D.  («.) 

VOL.  II.  K 
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"  judge  has  no  seal ;  but  if  any  of  the  aforesaid  authenticated 
"  copies  shall  purport  to  be  sealed  or  signed  as  hereinbefore 
"  respectively  directed,  the  same  shall  respectively  be  ad- 
*^  mitted  in  evidence  in  every  case  in  which  the  original 
"  document  could  have  been  received  in  evidence  without 
"  any  proof  of  the  seal  where  a  seal  is  necessary,  or  of  the 
"  signature,  or  of  the  truth  of  the  statement  attached  thereto, 
'^  where  such  signature  and  statement  are  necessary,  or  of 
"  the  judicial  character  of  the  person  appearing  to  have  made 
*^  such  signature  and  statement." 

XCIX.  The  effect  of  war,  and  of  the  subsequent  restora- 
tion of  peace,  upon  the  continuing  force  and  validity  of 
Treaties  contracted  previously  to  the  breaking  out  of  the 
war,  will  be  considered  hereafter  (Ji). 

The  reader  will  find  in  the  note  (i)  a  reference  to  some  of 


Qi)  Vol.  iii.  ch.  ii. 

(i)  Oa8E8  from  the  English  Reports. 

Elphinstone  v.  Bedreechund,  1  KnapjJ  Privy  Council  Rei).  p.  340. 
Maltass  v.  Maltass,  1  Robertson  Rep.  p.  67. 
Lindo  V.  Rodney,  Douglas  Rep.  p.  340. 
Hotham  v.  East  India  Company,  ih.  p.  277. 

Chalmers''  Collection  of  Opinions,  ii.  pp.  345-6. 

Marryat  v.  Wilson,  1  Bosanquet  ^  Puller  Rep.  pp.  436-9. 

Report  of  Sir  Leoline  Jenkins  {December,  1668)  on  the  Construction  of 
the  Treaty  between  the  French  and  English,  vol.  ii.  p.  735. 

The  Diana,  5  C.  Robinson  Adm.  Rep.  p.  60,  p.  67. 

The  Fama,  ib.  p.  106. 

The  Zacheman,  ib.  p.  152. 

The  Charlotte,  ib.  p.  305. 

The  Eliza  Ann,  1  Dodson  Adm.  Rep.  p.  244. 

The  Molly,  ib.  p.  394. 

The  Ringende  Jacob,  1  C.  Robinson  Adm.  Rep.  p.  89. 

Richardson  v.  Anderson,  1  Campbell,  p.  65,  n.  (a.) 

In  re  Elise  Counhaye,  Law  Rep.  8  Q.  ^.  p.  410. 

Reg.  V.  Wilson,  Law  Rep.  3  Q.  B.  D.  p.  42. 

Attorney-Gen.  of  Hong  Kong  v.  Kwok-a-sing,  Law  Rep.  5  P.  C.  p.  179. 

The  Parlement  Beige,  Laiv  Rep.  4  P.  D.  p.  129 ;  5  P.D.  197. 

There  are  besides  some  cases  on  the  construction  of  Extradition  and 
International  Copyright  Treaties, 
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the  principal  cases   decided  in  the  British   and  American 

Cases  from  Ameeican  Kepoets. 

Foster  v.  Neilson,  2  Peters,  p.  253. 

Gordon  v.  Kerr,  1  Washington  C.  G.  p.  322. 

Society  v.  Nezv  Haven,  8  Wheaton,  p.  464. 

United  States  v.  Percheman,  7  Peters,  p.  51. 

The  St.  I.  Indiano,  2  Gallison,  p.  268. 

Blight  V.  Rochester,  7  Wheaton,  p.  535. 

Whitaker  v.  English,  1  J?«y,  p.  15. 

Hutchinson  v.  Brock,  11  Massachusetts,  p.  119. 

7%e  Pizarro,  2  Wheaton,  p.  227. 

7%e  Santissima  Trinidad,  7  Wheaton,  p.  283, 

Hylton  V.  Brown,  1  Washington  C.  C.  p.  343. 

Bolchos  V.  TA?*ee  Negro  Slaves,  Bee,  Admiralty  Rep.  p.  74. 

British  Consul  v.  aS'Ai);  Mertnaid,  ih.  69. 

Hendei'son  v.  Poindexter,  12  Wheaton,  p.  530. 

Garcia  v.  Zee,  12  Peters,  p.  511, 

M'Nair  v.  Ragland,  1  Devereux,  Equity,  p,  516. 

Orser  v.  ZToa^,  3  -Hi7^,  p.  79. 

i):ft7/«r  V.  Gordon,  1  Tay/or,  p.  800. 

Wilson  V.  Smith,  5  Yerger,  p.  379. 

TFare  v.  Highton,  3  Dallas,  p.  199. 

Hamiltons  v.  Eaton,  Martin,  p.  79. 

And  see  especially  the  following  cases,  as  to  the  construction  of  the 
Treaties  between  Spain  and  England  of  1762  and  1783,  giving  privileges 
to  cut  mahogany,  and  the  construction  of  the  proclamation  and  by-laws 
relative  to  the  trade  under  them,  Graham  v.  Pennsylvania  Ins.  Co. 
2  Washington  C.  C.  p.  113. 

Under  the  second  article  of  the  Treaty  with  Great  Britain  of  1794, 
the  precincts  and  jurisdiction  of  a  port  are  not  to  be  considered  as  ex- 
tending three  miles  in  eveiy  direction,  by  analogy  to  the  jurisdiction  of 
a  country  over  that  distance  of  sea  upon  its  coasts,  but  they  must  be 
made  out  by  further  proof. — Jackson  v.  Porter,  Paine,  p.  467. 

The  fourteenth  section  of  the  Spanish  Treaty  of  1795,  which  prohibits 
citizens  of  Spain  or  of  the  United  States  from  taking  commissions  to 
cruise  against  either  of  those  countries,  does  not  extend  the  prohibition 
to  public  ships  of  war. — The  Santissima  Trinidad,  7  Wheaton,  p.  283. 

No  form  of  passport  having  been  annexed  to  the  seventeenth  article  of 
the  Spanish  Treaty  of  1795,  the  immunity  intended  by  that  article  never 
took  effect. — The  Amiable  Isabella,  6  Wheaton,  p.  1. 

The  United  States,  by  then*  alliance  with  France,  existing  in  1780, 
were  not  considered  as  parties  in  the  capitulation  made  by  the  Marquis 
de  Brouill^  with  the  inhabitants  of  Dominica. — Miller  v.  The  Resolution, 
Bee,  Adm.  Rep.  p.  404. 

Where  individual  rights  vest  under  a  Treaty,  the  Treaty,  in  respect 
to  them,  is  to  be  construed  by  the  same  rules  as  private  contracts. — 
Anderson  v.  Lewis,  1  Freeman,  Chancery,  p.  178. 

K  2 
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Courts  of  Law,  involving  the  interpretation  and  construction 
of  Treaties. 


When  a  Treaty  makes  no  special  provision  for  deciding  questions  of 
individual  identity,  they  must  be  decided  by  the  judicial  tribunals  of  the 
country. — Stockton  v.  Williams,  Walker  Chancet-y,  p.  120. 

Savigny  has  a  chapter  on  those  Foreign  Codes  which  contain  specific 
enactments  as  to  the  Interpretation  of  Law. — R.  R.  i.  s.  61.  Ausspriiche 
der  neueren  Gesetzhilcher  iiher  die  Auslegung. 
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PART    THE    SIXTH. 


CHAPTER  I. 

RIGHTS    OF    SOVEREIGNS. 

C.  It  was  observed  in  an  early  part  of  this  work  (a)  that 
there  were  certain  subjects  of  International  Law,  which 
though  only  to  be  accounted  as  such  mediately  and  deriva- 
tively, required  a  separate  consideration  ;  and  it  was  said  that 
these  subjects  of  International  Law  were  the  following  indi- 
viduals, who  are  said  to  represent  a  State : — 

1.  Sovereigns. 

2.  Ambassadors. 

And  another  class  of  public  officers,  not  clothed,  accurately 
speaking,  with  a  representative  character,  but  who  occupy  a 
quasi  diplomatic  position — namely, 

3.  Consuls. 

We  have    now  to  consider  the  International  Status   of 
Sovereigns  with  respect  to  themselves  and  their  families. 
CI.   The  Sovereign    (Z»)  represents   in    his    person    the 


{a)   Vide  ante,  vol.  i.  p.  10. 

lb)   Vattel,  1.  iv.  c.  7,  s.  108 ;  1.  ii.  c.  8,  c.  4. 

Grotius  places  the  exterritoriality  of  Ambassadors  upon  this  ground: — 
"  Ut  qui  sicut  fictione  quadam  habentur  pro peisonis  mittentium,  ita  etiam 
fictione  simili  constituerentur  quasi  extra-territorium.^'' — L.  ii.  c.  xviii. 
4,6. 

Piiffendo7'f,  Be  Jure  Nat.  et  Gent.  1.  viii.  c.  4,  21. 

Bynkershoeh,  Be  Foro  Legatorum,  c.  3.  "  Princeps  in  alterius  Imperio 
quo  jure  censeatur,  quod  ad  forum  competens."     C.  4. — "  Principis  bona 
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collective  power  of  the  State.  His  person,  as  such  repre- 
sentative, is  the  subject — by  a  custom,  which,  to  say  the 
least,  approaches  the  border  of  positive  law — of  certain 
international  rights.  The  recognition  of  his  title  and  claims 
as  the  dejure  ruler  of  the  nation,  of  which  he  is  the  de  jacto 
governor,  and  the  principles  of  International  Law  applicable 
thereto,  have  been  already  considered  (c). 

CXI.  The  Sovereignty  of  the  State  may  be  vested  in  a 
single  individual,  as  in  a  monarch,  a  stadtholder,  or  a  presi- 
dent ;  or  in  more  than  one,  as  in  the  Consuls  of  ancient 
Rome,  or  of  republican  France  at  the  beginning  of  this 
century ;  or  in  various  persons  exercising  the  powers  of 
regency  pending  the  minority  of  the  Sovereign  (<i). 

The  Roman  Law  expresses  the  rule  of  International  Law 
upon  this  subject — "  Magistratus  municipales,  cum  unum 
^^  magistratum  administrent,  etiam  xinius  hominis  vicem 
*^  sustinent "  (^). 

cm.  Before  we  enter  upon  the  discussion  of  the  personal 
prerogatives  incident  to  the  Sovereign  in  a  foreign  country, 
it  must  be  remembered  that  the  honour  and  independence  of 
nations  are  affected  by  the  treatment  of  their  Sovereign  (/). 


in  alterius  Imperio,  an  per  arrestiim  forum  tribuant."  These  two  chapters 
contain  the  "best  dissertation  on  this  subject. 

Zouch,  De  Jure  Feciali  inter  Oentes,  p.  ii.  s.  2,  q.  6. — "  Utrum  Prin- 
ceps  in  alium  Principem  in  suo  territorio  imperium  habet  ?  " 

Gunther,  ii.  473,  prcesertirn,  ss.  4,  5,  6. 

Martens,  1.  v.  ss.  164-175. 

KllXher,  ss.  48-50. 

Heffter,  ss.  48,  58. 

F<^lix,  8.  209. 

The  subject  of  exterritoriality  is  again  discussed  under  the  subsequent 
title  of  Ambassadors, 

(c)    Vide  ante,  part  v.  ch.  iv. 

{d)  "  Einem  wirklichen  Mitregenten  oder  souveranen  Reichsverweser 
gebuhren  mit  Ausnahme  der  Titel  gleiche  Rechte  wie  dem  eigentlichen 
Souveran  selbst." — Heffter,  1.  vi.  s.  65. 

(e)  Dig.  L,  1.  26. 

(/)  ''  Die  Unabhangigkeit  des  Staates  kommt  auch  der  Person  seiner 
Reprasentanten  zu :  dem  Regenten." — Klilber,  s.  48. 

Zouch,  T^.  i.  s.  V.  1,  speaking  of  "Delicta  inter  eos  quibuscum  Pax 
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The  Sovereign  is  entitled  to  International  rights  belonging 
to  his  public  character,  both  while  resident  at  home,  and  while 
commorant  abroad. 

At  home  he  has  a  right — 

1.  To  be  addressed  by  other  States  according  to  his  proper 
and  accustomed  title. 

2.  To  be  treated  in  all  communications,  unless  established 
usage  or  the  positive  stipulations  of  Treaty  have  made  a 
distinction,  in  all  respects  on  a  footing  of  perfect  equality 
with  the  rulers  of  other  States. 

Abroad,  the  Sovereign  de  facto  is  entitled  to  be  treated 
by  all  public  functionaries  of  another  State,  in  all  public 
communications,  with  respect  ;  and  to  have  his  proper 
titles  assigned  to  him  {g).  Thus  at  the  conferences  holden 
in  1871  in  London  respecting  the  Treaty  of  Paris  of  March 
30,  1856,  the  plenipotentiary  of  the  King  of  Prussia  claimed 
to  be  received  as  representative  of  the  Emperor  of  Germany, 
a  title  lately  conferred  on  the  King.  The  claim  was  admitted 
by  the  plenipotentaries  of  the  other  Powers  (h). 

If  he  be  personally  the  subject  of  a  libel  on  his  character 
or  be  defamed,  he  is  entitled  to  the  same  redress  in  the  mu- 
nicipal Courts  of  Justicein  the  country  of  the  libeller  as  any 
subject  of  that  country.  If  he  were  shut  out  from  such  re- 
dress on  the  ground  of  his  being  a  foreigner,  or  upon  any 
technical  ground,  he  would  have  just  ground  of  complaint, 
unless,  indeed,  satisfaction  were  extra-judicially  afforded  to 
him. 


est/'  says,  "  In  bis  delictis  primum  est  cum  status  Iseditur  vel  personis 
injuria  offertur  ;  "  e.g.,  when  the  Athenians  defiled  the  statues  of  Philip. 

{g)  BluntscJdi,  s.  124 :  "  Le  refus  de  ces  titres  est  consid^re,  non  sans 
raison,  comme  une  ofiense,  lorsque  le  nouveau  gouvernement  pent 
envisage!'  qu'il  existe  seul  de  fait.  Le  fait  que  I'empereur  Nicolas  de 
Russie  n'avait  pas  employe  le  terme  habituel  de  '  frere  '  dans  une  lettre 
adressee  a  Napoleon  III.,  a  6i6  profond^ment  senti  par  ce  dernier,  qui 
s'en  est  cruellement  veng6  ;  et  cependant  11  n'y  avait  point  ici  une  viola- 
tion du  droit ;  il  y  avait  tout  au  plus  une  atteinte  aux  usages  des  cours, 
car  cette  lettre  reconnaissait  expressement  Napoleon  comme  souverain  des 
Fran^ais." 

{h)  See  the  Protocols  in  Papers  laid  before  Parliament,  1871. 
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But  he  has  no  just  ground  of  complaint  if  the  sentence, 
after  a  fair  trial  conducted  according  to  the  ordinary  law  of 
the  country,  be  adverse  to  him. 

These  cases  are  rarely  such  as  concern  the  individual  cha- 
racter of  the  Sovereign ;  they  are  generally  such  as  concern 
the  collective  character  of  the  State,  as  represented  by  the 
Sovereign. 

The  cases  of  persons  proceeded  against  for  libelling  the 
Emperors  Paul  and  Buonaparte,  have  been  already  considered 
as  falling  under  the  latter  predicament  (z).  Plots  and 
conspiracies  against  a  foreign  Sovereign  ought  to  be  tried 
and  punished  by  the  Courts  of  the  State  in  amity  with  that 
Sovereign  in  which  they  are  planned  (j). 

The  President  of  a  Republic,  when  he  represents  the 
Republic,  is  entitled  to  Ihe  same  rank  and  honours  as  a 
Sovereign  both  at  home  and  abroad  {k). 

The  Sovereign  who  accepts  any  office,  civil  or  military, 
in  another  State,  quoad  hoc  submits  himself  to  the  authority  of 
that  State  ;  e.g.  The  foreign  Sovereigns  who  served  recently 
in  the  army  of  the  King  of  Prussia  (Z). 

CIV.  The  Sovereign  who  travels  through,  or  sojourns 
temporarily,  for  whatever  cause  (m),  in  a  foreign  State,  is 
entitled  to  an  immunity  from  the  civil  jurisdiction  therein. 
Even  the  private  individual  under  these  circumstances,  much 
more  the  Sovereign  does  not  become  "  civis,"  or  even  "  incola,' 
but  remains  "  advena  "  (/z). 

It  is  not  worth  while  to  enter  into  the  discussion  whether 


(i)  Vol.  i.  pp.  525-6. 

{j)  See  Trial  of  Bernard  for  attempted  assassination  of  Napoleon  III. — 
Ann.  Reg.  1858 ;  Law  Cases,  p.  310. 

{k)  Bluntschli,  ss.  128,  134.  (T)  Ih.  131. 

(m)  Bynkershoek,  c.  iii.,  suggests  four: — 

1.  Ut  res  suas  ipse  agat. 

2.  Ut  litem  obortam  ipse  transactione  componat. 

3.  Ut  discat  ex  rationibus  alieni  imperii  quod  ad  suum  transferat. 

4.  Solius  animi  et  oblectationis  gratia, 
(w)  Mary  Queen  of  Scots,  Heffter,  106,  n.  4. 
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this  immunity  be  the  result  of  natural  law  or  of  established 
custom. 

It  is  only  in  more  modern  times  that  this  exterritoriality 
has  become,  as  it  may  now  be  considered,  a  settled  rule  of 
International  Law. 

A  certain  amount  of  jurisdiction  (o)  over  the  persons  com- 
posing the  suite  of  Sovereigns  seems  to  be  a  corollary  from 
this  proposition.  This  jurisdiction  is  limited  in  most  coun- 
tries to  matters  of  a  civil  character. 

Martens,  following  De  Real,  qualifies  the  generality  of 
the  proposition  by  these  conditions : — 

1.  That  the  Sovereign  have  not  entered  the  foreign  State 
clandestinely. 

2.  That  he  be  an  actually  reigning  Sovereign,  or  recog- 
nised as  such  by  the  foreign  State. 

3.  That  he  have  not  submitted  himself  to  the  jurisdiction 
by  entering  into  the  military  service  of  the  State,  or  by  some 
equivalent  act  of  implied  submission  to  its  authority.  These 
two  last  exceptions  appear  to  be  well  founded ;  in  their  ab- 
sence the  rule  "  par  in  parem  non  habet  potestatem  "  (/>) 
prevails,  and  one  Sovereign  remains  exempt  from  the  civil 
jurisdiction  of  another. 

CY.  With  respect  to  criminal  jurisdiction,  the  foreign 
Sovereign,  as  a  general  proposition,  is  exempt  from  it.  Ex- 
treme cases  may  be  put  which  would  make  the  rule  inappli- 
cable.    If,  indeed,  he  should  abuse  the  hospitality  of  the 


(o)  "Man  gestattet  ilim  daselbst  die  CmV-Gericlitbarkeit  iiber  sein 
Gefolge."— -^/M^er,  s.  50. 

"  Fac,  principem  hoinicidia  et  rapinas  perpetrare,  irruere  in  quosvis 
homines,  non  suos  tantum,^''  &c. — Bynk,  c.  iii. 

*'  En  vertii  de  cette  exterritoriality  on  accorde  aussi  a  des  monarqiies 
strangers  la  juridiction  [civile  au  moins]*  sur  les  gens  de  leur  suite; 
mais  on  ne  pent  leur  attribuer  le  droit  d'exercer  pendant  leur  s^jour  tons 
les  differens  droits  de  souverainet^  qui  produiraient  leurs  effets  sur  I'^tat 
ou  ils  se  trouvent." — Martens,  1.  5,  s.  172. 

*  The  bracketed  woi'ds  are  inserted  by  the  editor,  Pinheiro  Ferreira. 

{p)  Maxim  cited  by  the  defenders  of  Mary  Queen  of  Scots. — Camden^s 
Elizabeth  (ed.  1688),  b.  iii.  a.d.  1586,  p.  370. 

See,  too,  Zouch,  De  Jud.  inter  Oentes,  p.  2,  s.  2,  qu.  6. 
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kingdom  {q\  he  may  be  ordered,  like  a  delinquent  ambassador, 
to  depart  from  it  without  delay. 

If  he  should  contrive  or  perpetrate  any  offence  against  the 
welfare  or  laws  of  the  country  in  which  he  is  a  guest.  Inter- 
national Law  would  warrant  the  authorities  of  that  country 
in  preventing  the  commission  of  the  offence,  by  placing  him 
under  necessary  restraint,  and  in  subsequently  demanding 
satisfaction  for  the  injury,  at  the  hands  of  the  country  of  this 
delinquent  representative. 

We  may  go  a  step  further  and  say,  that  his  acts  of 
violence  may  be  met  by  violence,  and  that  if  he  perish  in 
consequence  of  the  resistance  opposed  to  his  unlawful  con- 
duct, no  maxim  of  International  Jurisprudence  is  violated. 

CVI.  But  may  the  delinquent  Sovereign,  under  any  cir- 
cumstances, be  rendered  amenable  to  the  criminal  jurisdiction 
of  a  foreign  country  ?  It  is  difficult  in  a  treatise  on  law  to 
answer  a  question  which  is  founded  upon  the  supposition 
that  the  representatives  of  the  majesty  of  the  law  are  the 
criminals  to  be  tried  by  the  law. 

If,  however,  the  question  must  receive  a  categorical  answer, 
the  answer  must  be  in  the  negative  (r). 

The  historical  precedents  which  might  appear  to  counte- 


{q)  "  Quare  ut  extremum  est  in  legato  ut  jubeatur  Imperio  excedere, 
sic  et  in  Principe  statuerem,  si  jus  hospitii  violet.  Sed  nee  sine  cautio- 
nibiis  ea  res  transigenda  est.  Quid  si  enim  more  latronis  in  vitam,  in 
bona,  in  pudicitiam  cuj usque  irruat,  nee  secus  atque  hostis  capta  grassetur 
in  urbe  ?     Poterit  utique  detineri,  forte  et  occludi,  quamvis  per  turbam 

malim,  quam  constitute  judicio Si  Princeps  in  alieno  Imperio 

manu  rem  agat,  vel  per  se,  vel  per  comites,  quin  manu  repelli  possit, 
non  puto  dubitandum.  Si  vero  quid  machinetm*  adversus  Principem  hos- 
pitem,  ejusve  Imperium,  si  aliud  commune  delictum  perpetret,  satis,  puto, 
fiet  rationi  et  Juri  Gentium,  si  quod  hie  Jus  Gentium  est,  si  jubeatur 
finibus  Imperii  excedere,  nee  amplius  turbare  rempublicam  nostram."— 
Bynk.  c.  iii. 

(r)  Bynkershoeh,  referring  himself  for  a  solution  of  the  difficulties 
growing  out  of  this  subject  to  "  ratio  "  and  "  usus  "  (as  the  legitimate 
interpreters  of  International  Law),  arrives  at  this  conclusion: — '^Quin 
fere  eo  deveniendum  est  ut  negandum  videatur,  banc  rem  Jure  Gentium 
dejQnitam  esse,  vel  definiri  posse." — C.  iii. 

Heffter,  b.  i.  s.  102. 
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nance  a  contrary  opinion  are  valueless.  ^^  Nihil  igitur  in  hoc 
"  argumento  proficies  rebus  similiter  a  gentibus  judicatis," 
is  the  just  observation  of  Bynkershoek  (5). 

C  YII.  It  is  obvious,  moreover  (t),  that  this  class  of  cases 
is  happily  so  rare,  and  the  instances  cited  are  so  exceptional 
in  their  nature,  both  from  their  own  circumstances  and  from 
the  periods  of  history  in  which  they  happened,  that  Inter- 
national Law  cannot  rely  upon  them  as  exponents  of  usage 
in  this  arduous  matter,  but  must  guide  the  inquirer  by  the 
reason  of  the  thing  applied  to  the  exigency  of  each  particular 
occurrence. 

International  Law,  like  the  Civil  Law,  must  pass  by, 
without  attempting  to  bring  under  exact  rules,  anomalies 
which  a  sudden  emergency  may  create,  or  to  provide  remedies 
beforehand  for  all  imaginable  contingencies  (^^). 

The  excellent  sense  of  Bynkershoek  appears  in  these, 
among  other  concluding  remarks  upon  this  subject  :  "  Non 
"  adeo  frequentes  sunt  ipsorum,  qui  imperant,  Principum  in 
''  alienis  Imperils  peregrinationes,  minus  frequentia  crimina 
"  vel  debita,  quae  huic  disputationi  causam  praebere  possint, 
"  etf  quicquid  sit,  ob  personce  sanctitatem ,  eo  semper  temper a- 
"  mento  utimur,  ne  oh  minima  qumque  magnum  exemplum 
"  statuamus  "  (x), 

CVIII.  The  privilege  of  exterritoriality  is  extended  to 
the  moveable  effects  which  foreign  Sovereigns  carry  with 
them. 

The  common  usage  of  Europe  exempts  such  effects  from 
the  payment  of  custom  duties  and  the  visitation  of  custom- 
house officers  (?/).  The  immunity  is  further  extended  by 
general  comity  to  goods  destined  for  a  foreign  Sovereign 
or  his  family  in   their  transit   through   foreign   countries ; 


(s)  Bynkershoek,  c,  iii.  {f)  See  next  chapter,  on  Embassy. 

{u)  "  Jura  constitui  oportet,  lit  dixit  Theophrastus,  in  his  qu98  in\  to 
irKfia-Tov  accidunt,  non  quae  e/<  Tvapakoyov.''^ — Dig.  i.  3,  3. 

*'  To  yap  aira^  rj  dls,  lit  ait  Theophrastiis,  Trapa^aivovaiv  ot  vofxoBerai" — 
lb.  6. 

(x)  BynkersJioek,  c.  iii.  (y)  Bluntschli,  s.  138. 
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though  this  privilege  has  sometimes,  as  in  the  Treaty  of  Peace 
between  Russia  and  Saxony  in  1745  (2:),  been  the  subject  of 
an  express  stipulation. 

As  to  other  'private  property  of  a  foreign  Sovereign,  both 
moveable  and  immoveable,  it  is,  according  to  very  high  au- 
thorities on  International  Law,  liable  to  arrest,  adjudication, 
and  sequestration  by  the  municipal  tribunals,  and  to  the  taxes 
and  imposts  of  the  local  government  («). 

'^  Usu  gentium  invaluit,"  says  Bynkershoek,  "  ut  bona, 
"  quae  Princeps  in  alterius  ditione  sibi  comparavit,  sive 
"  haereditatis,  vel  quo  alio  titulo  acquisivit,  perinde  ha- 
*'  beantur,  ac  bona  privatorum,  nee  minus  quam  haec  sub- 
"jiciantur  oneribus  et  tributis."  And,  speaking  of  a 
difference  of  opinion  on  the  point,  he  adds  his  approbation 
of  Hilliger's  Commentary  on  Donellus  {h)  as  follows:  "  Sub- 
**  ditum  vocat  (principem)  ratione  fori,  et  executionis,  quam 
"  judex  forte  decrevit  in  rem  sibi  subjectam,  sive  mobilem, 
"  sive  inmobilem,  sive  pecuniam,  ex  quacunque  tandem  causa 
"  debeatur ;  utique,  si  me  sequaris,   sic  ea  interpretor  "  (c). 

CVIII  A.  The  exterritoriality  of  those  ships  belonging  to 
Sovereigns,  which  are  used  as  ship s  of  war,  h^^^  been  commented 
upon  in  the  previous  volume  of  this  work  {d). 

The  last  decision  of  the  English  Admiralty  jurisprudence 
upon  the  exterritoriality  of  ships  of  war  was  in  the  case  of 


(s)    Vide  Art.  10. 

(ci)  Bynkershoek,  who  insists  strongly  upon  tlie  liability  of  the  Sove- 
reign's private  property  to  arrest^  in  the  same  manner  as  the  property  of 
any  private  person,  would  allow  this  exception  :  "  Oavendum  autem  est, 
ne  res  ad  injur iam  vergat,  nee  quod  inter  privatos  summum  jus  est,  ex 
iniquis  forte  Pragmaticorum  Decretis,  id  summa  injuria  ad  Principes  por- 
rigamus.  Ajunt  illi,  vel  rem  minimam  arresto  detentam  sufficere  ad 
suhjectionem  fori.  Largiamur  inter  privatos,  sic  enim  ohtinuit,  sed  an 
ita  Principis  equus,  per  alterius  ditionem  transiens,  poterit  includi,  ut 
causam  praeheat  foro  ?  Si  me  auctorem  sequaris,  non  poterit,  nee  quic- 
quam  magis  erit  contra  praesumptam,  si  non  testatam,  mentem  Gentium." 
—0.  iv. 

(6)  Hilliger  ad  Donell.  1.  xvii.  c.  xvii.  lit.  A. 

(c)  Bynkershoek,  c.  iv.  {d)  Vol.  i.  pp.  475-481. 
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The  Constitution  (e).  In  that  case  this  exterritoriality  was 
holden  to  extend  to  exempt  the  ship  of  war  from  arrest  by 
Admiralty  process,  even  to  enforce  a  claim  for  salvage. 
In  the  later  case  of  The  Parlement  Beige  (/),  which  was 
not  a  ship  of  war  but  a  packet-boat,  but  which  was  the 
property  of  the  King  of  the  Belgians,  the  Court  of  Appeal 
appear  to  have  rested  the  privilege  of  immunity  from  process 
upon  the  public  character  of  the  ship,  or  upon  its  being  the 
property  of  the  Sovereign.  This  Court  held  that  litigation 
by  procedure  in  rem  against  the  property  of  a  Sovereign  was 
not  distinguishable  in  principle  from  personal  litigation  against 
the  Sovereign ;  and  it  accordingly  held  the  ship  in  question 
to  be  exempt  from  Admiralty  process.  This  decision  seems 
to  put  considerable  limitation  upon  the  doctrine  laid  down  by 
Bynkershoek  as  cited  in  the  last  preceding  section. 

CIX.  Bynkershoek  and  Martens  (g),  who  adopts  his 
view,  draw  no  distinction  between  the  moveable  and  im- 
moveable private  property  of  the  foreign  Sovereign  ;  and,  as 
far  as  the  reason  of  the  thing  and  the  sentences  of  the 
Dutch  tribunals  are  concerned,  their  opinion  seems  well 
founded. 

It  must  be  admitted,  however,  that  the  comity  at  least  of 
various  nations  has  adopted  this  distinction,  and,  moreover, 
that  it  would  be  placed,  with  the  sanction  of  eminent  jurists, 
among  the  rules  of  positive  law. 

Not  many  years  before  Bynkershoek  wrote  his  treatise, 
"  De  Foro  Legatorum,"  the  King  of  Prussia  was  cited  into 
a  Dutch  Court  as  a  defendant  in  the  matter  of  the  succession 
to  the  Principality  of  Orange. 

(e)  L.  R.  4  P.  D.  p.  39  (1879).  (/)  L.  R.  4  P.  D.  p.  129  6  P.D. 

197  (1880). 

{g)  Martens,  1.  v.  s.  173,  quite  to  the  same  effect. 

Bynkershoek  overtlirows  Huber''s  opinion  to  the  contrary. — De  Jure 
Civ.  1.  3,  s.  2,  c.  2,  n.  21,  ad  tit.  De  in  Jus  Vocandi. 

The  cases  cited  by  Huher  and  others,  Bynkershoek  refers  to  the  comity 
and  humanity  of  princes  exercised  on  particular  occasions. 

Kluber,  s.  40,  confines  the  liability  to  immoveable  property, 

Heffter  seems  to  be  of  the  same  opinion ;  and  Huher  has  been  already 
mentioned. 
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He  appeared  and  contested  the  suit  (h),  and  appealed 
(a.d.  1716)  to  the  Supreme  Court  of  the  Senate,  before 
which  he  seems  neither  to  have  prosecuted  nor  abandoned 
his  appeal,  and  yet  eventually  to  have  been  successful  in 
causing  the  sentence  of  the  Court  below  to  be  reversed 
(a.d.  1719).  Probably,  in  this  case  the  property  was  of 
both  a  moveable  and  immoveable  description. 

The  practice  of  the  English  Courts,  both  of  Equity  and 
Common  Law,  has  been  in  favour  of  the  privileged  exemp- 
tion of  Sovereigns  in  all  matters  of  private  contract. 

In  1844  the  Duke  of  Brunswick  filed  a  bill  against  the 
King  of  Hanover  ;  and  the  Master  of  the  Rolls  held  (i)  that 
his  Majesty  was  exempt  from  the  jurisdiction  of  the  Courts 
in  this  country  for  any  acts  done  by  him  as  King  of  Hano- 
ver, or  in  his  character  of  sovereign  prince ;  but  that,  being 
a  subject  of  her  Majesty  Queen  Victoria,  he  was  liable  to 
be  sued  in  the  Courts  of  this  country  in  respect  of  any  acts 
and  transactions  done  by  him,  or  in  which  he  might  have 
been  engaged,  as  such  subject ;  and  that  in  respect  of  any 
act  done  by  him  out  of  this  realm,  or  any  act  as  to  which  it 
might  be  doubtful  whether  it  ought  to  be  attributed  to  the 
character  of  sovereign  prince  or  to  the  character  of  subject, 
the  same  ought  to  be  presumed  to  be  attributable  rather  to 
the  character  of  sovereign  prince  than  to  the  character  of 
subject.  And  it  was  also  holden  by  the  Rolls  Court,  that  in 
a  suit  against  a  sovereign  prince  who  is  also  a  subject,  the 
bill  ought,  upon  the  face  of  it,  to  show  that  the  subject-matter 


(A)  He  was  mucli  offended.  Bynkershoek  says  (c.  iv.),  "  Clausula 
edicti,  per  campanam,  ut  fit^  populo  significata/'  and  wliicli,  be  gravely 
says,  might  as  well  be  omitted  when  the  prince  has  an  ambassador  who 
will  receive  service  of  the  citation. 

"  Citation  au  son  du  tamhour,''  Martems&js,  1.  v.  s.  173,  n.  (a),  but  no 
doubt  Bynkershoek^s  version  is  correct. 

Grotius,  1.  ii.  c.  xviii.  10  :  "  Nee  metuendum  est  quod  quidam  putant, 
ne  si  id  juris  sit  nemo  inveniatui-  qui  cum  legato  contrahere  velit.  Nam 
et  regihus  qui  cogi  nequeunt  non  desuyit  cr editor es.^^ 

(i)  Duke  of  Brurmoick  v.  Ki7ig  of  Hanover. — 6  Beav.  1 ;  Affirmed  2  H. 
L.  Ca.  1. 
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of  it  constitutes  a  case  in  which  a  sovereign  prince  is  liable 
to  be  sued  as  a  subject. 

And  in  a  case  in  the  English  Court  of  Queen's  Bench  (J), 
it  has  been  held  that  no  English  Court  has  jurisdiction  to 
entertain  an  action  against  a  foreign  Sovereign  for  anything 
done,  or  omitted  to  be  done  by  him  in  his  public  capacity 
as  representative  of  the  nation  of  which  he  is  the  head ;  and 
therefore  in  an  action  entered  in  the  Lord  Mayor's  Court 
against  the  Queen  of  Portugal,  "  as  reigning  Sovereign  and 
"  supreme  head  of  the  nation  of  Portugal,"  to  recover  a 
debt  alleged  to  be  due  from  the  Portuguese  Grovernment, 
and  in  which  a  foreign  attachment  had  issued,  according  to 
the  custom  of  the  City  of  London,  the  Court  made  absolute  a 
rule  for  a  prohibition  to  restrain  proceedings  in  the  action 
and  in  the  attachment.  And  the  same  principle  was  applied 
where  a  case  was  entered  in  the  Lord  Mayor's  Court 
against  the  Queen  of  Spain,  not  expressly  as  reigning 
Sovereign  and  head  of  the  Spanish  nation,  but  where 
it  appeared  by  affidavit  that  the  plaintiff's  sole  cause  of 
action  arose  upon  a  Spanish  Government  bond,  purporting 
to  have  been  issued  under  a  decree  of  the  Cortes  sanctioned 
by  the  Regent  of  Spain  in  the  name  of  the  Queen,  then  a 
minor. 

In  Vavasseur  v.  Krupp  (k),  it  was  decided  that  the 
English  Courts  have  no  jurisdiction  to  prevent  a  foreign 
Sovereign  from  removing  his  public  property  in  this  country, 
although  such  property  may  be  in  one  point  of  view  the 
cause  of  dispute  between  two  private  suitors,  and  that  the 


(ji')  De  Haber  v.  Queen  of  Portugal. 

Wadsworth  v.  Queen  of  Spain,  1861,  17  Q.  B.,  171. 

Of.  The  Secretary  of  State  in  Council  of  India  v.  Kamachee  Boye  Sahaha^ 
13  Moore  P.  C.  75. 

Nabob  of  Arcot  v.  East  India  Company,  2  Vesey  Junior,  56 ;  and 

The  National  Bolivian  Navigation  Co?npany  v.  Wilson,  Law  Pep.  5 
Appeal  Cases,  176. 

(k)  L.  P.  9  Ch.  D.  351  (1878).  See  also  Twy cross  v.  Dreyfus,  L.  P. 
6  Oh.  D.  605  (1877). 
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foreign  Sovereign  would  not  lose  his  rights  in  this  respect, 
although  in  order  to  obtain  his  property  he  submitted  to  be 
made  ad  hoc  a  defendant  in  the  suit. 

Where,  however,  the  property  in  dispute  is  a  fund  of 
money  deposited  in  the  hands  of  trustees  or  stakeholders, 
the  English  Courts  are,  it  appears,  competent  to  entertain 
any  question  as  to  the  application  of  the  fund  and  to  award 
it  to  the  person  whom  they  deem  entitled,  although  in  so 
doing  they  may  be  deciding  adversely  to  the  claims  of  a 
foreign  Sovereign  or  government  which  has  pretensions  to  the 
fund  (Z). 

In  1828,  the  French  Court,  the  Tribunal  Premiere  Instance 
(Ire  Chamhre\  upheld  the  principles  which  have  been  stated 
in  two  instances :  one,  an  action  brought  by  a  French  firm 
against  the  Spanish  Government  {m)  ;  another,  in  which  an 
action  was  brought  by  a  French  company  against  the  Re- 
public of  Haiti  (/?).  In  both  cases  judgment  was  given 
upon  the  same  principle  of  International  Law,  namely,  the 
independence  of  foreign  Sovereigns. 

In  the  first  case,  the  President  Moreau  delivered  the 
following  judgment : — 

"  Attendu  que  le  droit  de  juridiction  est  une  emanation 
"  de  la  souverainete ; 

"  Attendu  que  Part.  14  du  Code  civil  ne  pent  etre  appli- 
"  que  ^  un  souverain  etranger,  d'abord  parce  qu'il  ne  dispose 
"  que  pour  les  obligations  contractees  envers  un  Fran9ais 
"  par  un  individu  etranger,  et  encore  parce  qu'on  ne  pourrait 
'^  I'etendre  aux  souverains  etrangers  sans  porter  atteinte  au 
"  droit  qu'a  tout  gouvernement  independant  d'etre  seul  juge 
"  de  ses  actes  ; 

"  Attendu,  en  fait,  que  Topposition  formee  par  la  maison 


(0  Morgan  v.  Larivi^re,  L.  R,  7  H.  L.  423. 

(m)  Affaire  de  la  maison  Balguerie,  de  Bordeaux,  contre  le  Gouverne- 
ment espagnol  (voir  la  Gazette  des  Tribunaux  des  19  et  26  avril). 

(w)  Affaire  de  MM.  Ternaux,  Gandolphe  et  Compagnief  contre  la 
R4puhlique  d^ Haiti  {voir  la  Gazette  des  Tribunaux  du  26  avril). 


EIGHTS    OF    SOVEREIGNS.  145 

"  Balguerie  entre  les  mains  d'Aguado,  a  pour  cause  I'exe- 
"  cution  d'un  traite  passe  entre  S.M.  catholique  et  cette 
"  maison  pour  FaiFretement  d'un  certain  nombre  de  navires 
"  destines  a  transporter  les  troupes  du  gouvernement  es- 
**  pagnol ; 

"  Qu'un  pareil  traite  est  evidemment  un  acte  d'adminis- 
"  tration  publique  et  ne  pent,  sous  aucun  rapport,  etre  con- 
"  sidere  comme  un  contrat  prive ; 

"  Attendu,  d'un  autre  cote,  que  les  deniers,  sur  lesquels 
"  I'opposition  a  ete  formee,  sont  des  deniers  publics  destines 
"  au  paiement  de  Femprunt  royal  espagnol,  et  qui  ne  pour- 
"  raient  etre  saisis  sans  entraver  la  marclie  de  ce  gouverne- 
'^  ment ; 

"  Qu'admettre  une  personne  privee  a  saisir  en  France  les 
**  fonds  d'un  gouvernement  etranger,  serait  violer  les  prin- 
*^  cipes  sacres  du  droit  des  nations,  et  s'exposer  ainsi  a  des 
"  represailles  funestes ; 

"  Attendu,  enfin,  quelesjugemens  des  Tribunaux  fran9ais 
"  etant  sans  autorite  hors  du  royaume,  le  gouvernement  es- 
*'  pagnol  ne  pourrait  pas  etre  force  de  s'y  soumettre,  et  par 
"  consequent  de  reconnaitre  la  validite  du  paiement  qui 
"  serait  fait  par  Aguado  ; 

"  D'ou  il  suit  que  le  Tribunal  est  incompetent. 

**  Fait  main-levee  de  Foppogition,  etc."  (o). 

On    April    16,    1847,  one    of    the    French   Courts,   the 
Tribunal    Civil  de  la    Seine,  pronounced   a  very  important 
judgment  on  the  same  subject, 

A  M.  Solon  brought  an  action  against  Mehemet-Ali, 
Viceroy  of  Egypt,  for  100,000  francs,  alleged  to  be  due  to 
him  for  his  services  in  founding  and  superintending  a  school 
at  Cairo.  Mehemet-Ali  was  very  ably  defended  by  M.  Odilon 
Barrot,  principally  upon  the  ground  that  a  foreign  Govern- 
ment could  not,  according  to  the  principles  of  International 


(o)  ^'M.  le  President  Jarry  a  prononce  dans  FafFaire  Ternaux-Gandolphe 
un  jugement  semblable  et  motive  aussi  sur  I'ind^pendance  des  souveraine- 
tes." — Gazette  des  Tribunaux  (3  mai  1828). 

VOL.  II.  L 
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Law,  be  sued  in  an  action  of  this  description.  The^Tribunal 
decided  in  conformity  with  this  principle,  and  delivered  the 
following  judgment  (/?)  : — 

"  Attendu  que  selon  les  principes  du  droit  des  gens,  les 
^^  Tribunaux  fran9ais  n'ontpasjuridiction  sur  les  gouverne- 
*'^  mens  etrangers,  a  moins  qu'il  ne  s'agisse  d'une  action  a 
"  I'occasion  d'un  immeuble  possede  par  eux  en  France  comma 
"  particulier,  ce  qui  emporte  attribution  territoriale  et  exe- 
"  cution ; 

"  Attendu  qu'en  matiere  de  declinatoirele  juge  doit  avant 
"  tout  consulter  les  termes  de  la  demande  ; 

"  Attendu  que  Paction  de  Solon  est  une  action  personnelle 
"qu'il  motive  surun  pretendu  engagement,  dont  la  rupture 
"  lui  aurait  cause  un  prejudice ; 

"  Attendu  que  toutes  les  expressions  de  la  demande  lui 
"  donnent  le  caractere  personnel  et  revelent  qu'elle  est 
"  dirigee  contre  le  gouvernement  egyptien,  et  non  contre  un 
"  particulier ; 

"  Attendu  que,  pour  apprecier  cette  demande,  il  ne  faudrait 
"  pas  examiner  un  acte  particulier  ay  ant  pour  cause  un  interet 
"  prive,  mais  un  acte  administratif  et  gouvernemental,  inter- 
"  venu  entre  un  gouvernement  et  un  fonctionnaire,  auquel  il 
"  a  ete  confere  un  emploi  et  une  mission  dont  le  demandeur 
''  a  du  peser  les  consequences  ;  qu'il  serait  en  outre  necessaire 
'^  de  rechercher  les  causes  de  la  rupture  qui  motive  Taction ; 
"  que  de  pareilles  appreciations  ne  sauraient  appartenir  a  la 
"  juridiction  fran9aise ; 

"  Attendu  que  la  demande  ne  tend  pas  seulement  a  faire 
"  valider  des  saisies-arrets  pratiquees  sur  des  marchandises 
"  appartenant  soit  au  gouvernement  egyptien,  soit  a  Mehe- 
"  met-Ali  personnellement,  mais  d'abord  et  avant  tout  pre- 
"  judiciellement,  a  obtenir  contre  ce  gouvernement  la  somme 
"  de  100,000  francs  de  dommages-interets ; 

"  Re9oit  S.  A.  Mehemet-Ali  opposant  aujugement  rendu 


{p)   Gazette  des  Trihunaux  du  17  airil  1847. 
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"  par  defaut,  le  25  aout  1846,  et  faisant  droit,  declare  ledit 
"  jugement  non  avenu  ; 

"  Se  declare  incompetent  sur  la  demande  introduite  par 
"  M.  Solon,  et  le  condarane  aux  depens  "  [q) 

In  the  case,  however,  of  the  Charkielt  (r),  a  ship  belonging 
to  the  Khedive  of  Egypt,  which  was  arrested  by  a  warrant 
out  of  the  High  Court  of  Admiralty  of  England  to  answer 
a  suit  for  damage  rendered  in  a  collision  between  her  and 
another  ship  in  the  river  Thames,  the  Court  of  Admiralty 
held,  upon  an  historical  review  of  the  public  acts  and  docu- 
ments constituting  his  position,  and  also  upon  reference  to  the 
British  Foreign  Office  as  to  the  recognition  accorded  by  her 
Majesty  to  the  Khedive,  that  the  Khedive  of  Egypt  was  not 
at  that  time  a  Sovereign  Prince,  and  that  his  ships  were  not 
entitled  to  the  privilege  of  exterritoriality  [s), 

ex.  If  a  dispute  arise  between  two  Sovereigns  as  to 
the  ownership  of  private  property,  it  is  said  [t)  that  the  dis- 
pute cannot  be  decided  in  the  municipal  tribunal  of  the  State 
over  which  either  Sovereign  presides  ;  and  that  arrests  or 
executions  made  by  the  decrees  of  such  Courts  would  be,  in 
fact,  reprisals,  and  not  civil  proceedings.  This  observation 
canhardly,  however,  apply  to  a  case  where  the  property  is 
locally  situated  in  the  jurisdiction  of  either  State.  In  that 
case,  however,  much  must  depend  upon  the  mode  in  which 
the  judges  who  try  the  question  are  appointed  ;  their  entire 
independence,  as  in  England,  of  the  Crown  would  be  a  very 
material  circumstance.  Much  also  might  depend  upon  the 
mode  of  conducting  the  trial,  with  respect  to  there  being  a 
full  opJ)ortunity  of  stating  the  case,  of  choosing  the  advocate 
with  respect  to  the  latitude  allowed  to  him  in  the  use  of 
every  argument  considered  by  him  necessary  for  his  client, 
the  adherence  to  the  rules  of  evidence  which  are  common  to 
all  civilised  nations,  the  permission  to  produce  all  witnesses 


{q)  See  Bluntschli,  s.  139.  (?•)  Lmo  Rep.  4  Adm.  8f  Ecc.  65. 

(s)    Vide  ante,  p.  140,  vol.  i.  pp.  143,  481. 
Martens,  1.  v.  s.  173. 
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deemed  necessary  by  him ; — if  due  regard  were  paid  to  all 
these  requirements  of  justice,  it  would  be  difficult  to  deny 
the  jurisdiction  of  the  State  over  property  situated  within 
its  confines,  although  it  might  appertain  to  a  foreign  Sove- 
reign. 

The  decision  of  the  tribunal  of  a  third  country  upon  the 
property  in  dispute  between  two  Sovereigns,  if  the  juris- 
diction of  the  tribunal  was  properly  founded  [forum  rei  sitoe  ; 
liereditatis  arresti),  is  held  to  be  binding  upon  both  litigants. 

CXI.  Nations  may,  of  course,  invoke  the  arbitration  of 
a  third  country,  or  may  voluntarily  submit  their  claims  to 
the  decisions  of  its  tribunals.  Spain  and  Portugal,  as  we 
know  from  the  Advocationes  Hispanicaa  of  Alberlcus 
Gentilis  (w),  submitted  to  the  decisions  of  International 
Law  pronounced  upon  their  captures  in  the  Admiralty 
Courts  of  England. 

Whether  and  how  far  the  armies  of  a  nation  may  be  em- 
ployed in  vindicating  the  private  rights  of  their  Sovereign 
is  a  consideration  of  Public  and  Constitutional  rather  than 
of  International  Law  ;  but  it  is  quite  in  accordance  with  the 
principles  of  that  law  that  the  national  armies  should  be 
employed  for  such  an  object  (x). 

CXII.  The  same  remark  is  applicable  to  the  case  of 
injuries  affecting  the  family  of  the  Sovereign.  "  Le  droit 
"  des  gens,"  Martens  observes  (y),  "  n'est  pas  viole  lorsqu'un 
"  souverain  embrasse  la  juste  cause  des  membres  de  sa 
*'  famille,  dans  des  cas  ou  il  serait  en  droit  de  proteger  le 
*^  moindre  de  ses  sujets,  ou  de  preter  le  secours  sollicite  par 
"  un  prince  etranger." 

The  various  domestic  ties  which,  in  the  course  of  centuries, 


(w)    Vide  ante,  vol.  i.  p.  247.  (x)  Martens,  1.  v.  ss.  173-4. 

{y)  lb.  s.  174.  He  refers,  in  a  note,  to  the  instances  of— Caroline 
Matilda  in  Denmark  •,  Frederica  Sophia  in  Holland  ;  Marie  Antoinette  in 
France. 

Flassan,  Hist,  de  la  Dipt,  frang.  i.  378  5  ii.  286.  Peace  of  Rysioick, 
art.  8,  may  he  consulted  for  some,  amoii^^  man^-,  instances  of  the  private 
quarrels  of  Sovereigns  supported  by  their  subjects. 
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have  bound  together  the  reigning  houses  of  Europe,  have 
in  former  times  given  to  them  the  appearance  of  a  common 
family,  from  which  all  the  kings  of  Europe  were  descended. 
The  French  Revolution,  and  the  events  subsequent  to  if, 
have  greatly  effaced  this  appearance  (z).  The  various 
customs  which  form  a  Code  of  Regal  Comity,  the  notifica- 
tions of  accessions,  births,  marriages,  deaths ;  the  inter- 
change of  presents  and  congratulatory  messages;  the  re- 
ception of  foreign  Powers,  the  compliments  paid  to  them  on 
their  arrival  and  departure,  and  on  their  travel  through  the 
country,  do  not  seem  to  deserve  any  formal  commentary  in 
this  work. 

"  On  sent,"  says  Martens,  who  touches  lightly  upon  them, 
"  que  tout  depend  ici  des  circonstances,  et  qu'il  n'est  pas 
'^  question  de  droit  parfait  "  («). 

CXIII.  The  personal  rights  incident  to  the  Sovereign 
cease  by  his  civil  as  well  as  his  natural  death. 

If  the  Sovereign  have  abdicated  {b)  or  been  lawfully 
deposed,  and  his  abdication  or  deposition  be  recognised  by 
other  States,  there  is  no  doubt  that  any  privileges  accorded 
to  him  during  his  residence  in  foreign  countries  depend 
entirely  upon  the  course  which  the  authorities  in  those 
countries  deem  it  expedient  to  adopt.  His  legal  title  to 
international  rights  and  favours  has  ceased.  This  position 
is  not  impugned  by  the  case  usually  cited  of  Christina,  the 
ex-Queen  of  Sweden  (c).     She  lived  many  years  after  her 


(s)  "  Les  liens  de  parente  ou  d'alliance  de  famille  entre  les  Cours  ne 
donnent  aucun  rang  a  leiu's  employes  diplomatiqiies.  II  en  est  de  meme 
des  alliances  politiques." — XVII.  Reglement  sur  le  Rang  entre  les  Agens 
diplomatiques  (19  mars  1B16,  art.  V\.),  Acte  du  Congrhs  de  Vienne,  signe  le 
9juin  1816.— Martens.  JRec.  de  Tr.  vol.  x.  p.  379. 

(«)  Marteris,  1.  v.  s.  171. 

"  Europaische  Volkersitte  al)er  nicht  RecMspfliclite/'  Kluher  justly 
remarks,  s.  49. 

(&)  Heffter,  s.  57. 

See  the  formal  instrument  of  abdication  of  the  Empire  of  Brazil  by 
Don  Pedro,  De  Garden,  Traite  de  Dipl.  iii.  213-18. 

(c)  De  Martens,  Causes  eel.  ii. 
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abdication,  and  was  not  only  allowed  royal  honours,  but, 
while  resident  in  France,  put  to  death  with  impunity  (1657) 
her  chamberlain  Monaldeschi.  "  Quod  factum,"  Bynkershoek 
says,  "  Galli  quamvis  indignabundi  impune  transmiserunt 
"  ex  impotentia  muliebri,  dicet  alter,  alter  vero  ex  Jure 
"  Gentium  ut  optimum  maximumque  est  "  (d).  It  is  clear, 
however,  that  Christina  was  justiciable  for  this  murder 
before  the  French  tribunals,  unless,  perhaps,  the  French 
authorities  had  debarred  themselves  by  their  previous  ac- 
knowledgment of  her  title  to  the  International  rights  of  a 
Sovereign.  In  any  case  her  instant  dismissal  from  the 
kingdom  was  the  very  slightest  vindication  of  the  offended 
law  which  France  should  have  exacted  {e). 

Mary  Queen  of  Scots,  at  the  time  of  her  pretended  trial 
in  England,  had  been  de  facto  twenty  years  dispossessed  of 
her  crown  ;  her  son  had  been  acknowledged  as  King  of 
Scotland  by  all  Europe ;  she  was  styled  in  her  indictment, 
"  Mary,  daughter  and  heir  of  James  V.,  late  King  of  Scots ; 
"  otherwise  called  Mary  Queen  of  Scots,  Dowager  of 
*'  France :  "  and  if  her  trial  and  execution  were  only  im- 
pugnable upon  the  ground  of  the  violation  of  her  rights  as 
a  Sovereign,  it  would  be  difficult  to  pronounce  these  acts  a 
violation  of  strict  International  Law.  The  atrocious  guilt  of 
her  murder  rests  upon  other  grounds,  chiefly  no  doubt  upon 
her  forcible  detention  in  England,  "  in  violation  "  (as  Mr. 
Hallam  admits)  "ofall  natural,  public,  and  municipal  law"  (/). 

CXIII  A.  It  is  important,  however,  to  remark,  that  if 
a  foreign  Sovereign  become  a  suitor  or  a  plaintiff  in  the 
Courts  of  another  country,  he  brings  with  him  no  privileges 

{d)  De  Foro  Ley.  c.  3. 

(e)  Mr.  Hallam  says,  "  I  should  be  rather  surprised  to  hear  any  one 
assert  that  the  Parliament  of  Paris  was  incompetent  to  try  Christina  for 
the  murder  of  Monaldeschi "'  {Constit.  Hist.  chap.  iii.). 

(/)  ^^'i  b^it  he  offers  a  stouter  defence  for  Elizabeth  than  almost  any 
other  historian. 

See  Strype's  Annals  of  the  Church,  vol.  iii.  part  1,  book  ii.  pp.  628-537, 
as  to  the  case  of  Mary  Queen  of  Scots ;  the  opinion  of  the  Common 
Lawyers  as  to  the  title ;  the  Civilians  as  to  the  Law  of  Nations. 
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which  can  vary  the  practice  or  displace  the  law  applying  to 
other  suitors  in  those  Courts ;  and,  therefore,  both  the  Court 
of  Chancery  and  the  House  of  Lords  decided  that  the  King 
of  Spain,  though  suing  as  a  sovereign  prince,  and  in  his 
political  capacity,  in  an  English  Court  of  Equity,  was 
under  an  obligation  to  answer  upon  oath  to  a  cross-bill  filed 
against  him  by  the  defendants  to  his  suit  (g);  and  the  same 
doctrine  had  before  been  laid  down  with  reference  to  a  Re- 
publican Government,  in  the  case  of  the  Columbian  Govern- 
ment V.  Rothschild,  in  which  the  plaintiffs  were  described 
as  the  "  Columbian  Government,"  and  their  counsel  being 
desired  to  show  who  they  were,  and  not  being  able  to  do  so, 
the  demurrer  to  the  bill  was  allowed,  on  the  principle  that 
the  plaintiff  must  describe  himself,  so  that  the  defendant 
might  come  against  him  by  a  bill  or  a  cross-bill  (h).  And 
in  the  case  of  Rothschild  v.  Queen  of  Portugal,  the  Court  of 
Exchequer  held  that  her  Most  Faithful  Majesty,  being  a 
voluntary  suitor  in  an  English  Court  of  Law,  became  subject, 
as  to  all  matters  connected  with  that  suit,  to  the  jurisdiction 
of  the  Court  of  Equity  ;  and  was,  therefore,  compellable  to 
answer  to  a  bill  filed  against  her  by  persons  who  were  the 
defendants  in  an  action  which  she  had  brought  against  them, 
but  the  plaintiffs  in  the  bill  filed  against  her  in  the  Court  of 
Exchequer  (i).  Upon  the  same  principle  in  Prioleau  v. 
United  States  and  Andrew  Johnson  (J),  V.  C.  Wood 
decided  that  the  United  States  of  America,  suing  in  the 
Courts  of  this  country,  and  thereby  submitting  themselves 
to  the  jurisdiction,  stand  in  the  same  position  as  a  foreign 
Sovereign,  and  can  only  obtain  relief  subject  to  the  control 
of  the  Court  in  which  they  sue,  and  pursuant  to  its  rules  of 
practice,  according  to  which  every  person  sued  in  this  Court, 


{g)  King  of  Spain  v.  Ilullet  and   Wiclder,  1    Clarke  Sc  Finnelly,  348 
(1833). 

>S'.  c.  in  the  Court  below,  1  Doio.  Sf  Clarke,  160. 
{h)  1  Simon  Tiep.  94  (1826). 
\i)  3  Young  8^  Colly er  Rep.  594  (1839). 
{j)  L.  R.  2  Eq.  p.  659  (1866) 
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whether  by  an  individual,  by  a  foreign  Sovereign,  or  by  a 
corporate  body,  is  entitled  to  discovery  upon  oath  touching 
the  matters  upon  which  he  is  sued,  and  to  file  a  cross-bill 
for  the  purpose  of  obtaining  such  discovery. 

Proceedings  were  accordingly  stayed  in  a  suit  by  the 
United  States  of  America,  suing  in  their  corporate  capacity, 
until  an  answer  should  have  becD  put  in  to  the  cross-bill  of 
the  defendant. 

And  in  the  United  States  of  America  v.  Wagner  (k) 
the  Court  of  Appeal  in  Chancery  held  that,  while  a 
foreign  sovereign  State  adopting  the  republican  form  of 
government,  and  recognised  by  the  Government  of  her 
Majesty,  can  sue  in  the  Courts  of  her  Majesty  in  its  own 
name  so  recognised,  and  such  a  State  is  not  bound  to  sue  in 
the  name  of  any  officer  of  the  Government,  or  to  join  as  co- 
plaintiff  any  such  officer  on  whom  process  may  be  served, 
and  who  may  be  called  upon  to  give  discovery  upon  a  cross- 
bill ;  nevertheless  the  Court  may  stay  proceedings  in  the 
original  suit,  until  the  means  of  discovery  are  secured  in 
the  cross-suit  (/). 

In  the  Republic  of  Costa  Rica  v.  Erlanger  (m)si  bill  had 
been  filed  by  the  Republic  of  Costa  Rica  against  Emile 
Erlanger  and  others.  The  defendant  Erlanger  filed  a  cross- 
bill against  the  Republic  and  the  President  of  the  Republic, 
making  the  latter  a  defendant  for  the  purposes  of  discovery. 
The  Court  refused  to  order  the  proceedings  in  the  original 
suit  to  be  stayed  until  the  President  had  appeared,  holding 
that  the  plaintiff  in  the  cross-suit  was  not  entitled  to  select 
whomsoever  he  chose,  but  that  (apparently)  the  Republic  was 
bound  to  produce  some  one  to  give  the  proper  discovery. 


(k)  L.  B,  2  Ch.  App.  p.  682  (1867). 

il)  This  decision  was  followed  in  the  case  of  The  Republic  of  Peru  v. 
Weguelin,  L.  R.  20  Eq.  p.  140  (1875). 

(m)  L.  R.  1  Ch.  D.  p.  171  (1875).  See  also  Republic  of  Liberia  v. 
Imperial  Bank,  L.  R.  16  Eq.  p.  179  ;  Republic  of  Peru  v.  Weguelin 
L.  R.  20  Eq.  p.  140.  ^  i-  '       ^  ^         ' 
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In  default  of  a  sufficient  affidavit  of  discovery  being 
made,  the  proceedings  may  be  dismissed  {n). 

In  the  case  of  the  Emperor  of  Brazil  v.  Rohinson  and 
others,  the  Court  of  Queen's  Bench  decided  that  the  Emperor, 
having  engaged  in  a  commercial  transaction,  and  bringing  an 
action  thereupon  in  the  Courts  of  this  country,  and  being 
resident  out  of  the  jurisdiction,  was  not  exempted  from  that 
necessity  of  finding  security  for  costs  to  which  any  other 
person  bringing  such  an  action  would  be  subject  (o);  and 
they  held  this  decision  to  be  consistent  with  the  principle  of 
a  former  decision  in  which  Lord  Eilenborough  had  decided 
that  such  a  privilege  of  exemption  did  attach  to  an  ambas- 
sador, who  was  in  this  country  merelv  in  his  political  capacity, 
and  concerning  whom  there  was  no  reason  to  suppose  that  he 
was  desirous  of  leaving  the  country  (/>>),  or  going  out  of  the 
jurisdiction. 

The  two  following  cases  are  important.  They  relate  to 
the  question  of  the  civil  position  as  plaintiffs  of  an  actual  and 
of  a  restored  legitimate  Government  before  the  tribunals  of 
a  foreign  State.  In  the  case  of  the  Emperor  of  Austria  v.  Day 
and  Kossuth  (g),  Lord  Campbell  held  that  the  actual 
reigning  Sovereign  of  a  foreign  State  in  amity  with  Great 
Britain  is  entitled  to  sue  in  the  Court  of  Chancery,  and  to 
obtain  an  injunction  to  prevent  the  issuing  of  monetary 
notes  manufactured  in  England,  purporting  to  be  notes  of 
that  foreign  State,  but  having  no  sanction  from  its  Govern- 
ment, if  the  Court  is  satisfied  that  some  substantial  injury 
will  thereby  accrue  to  the  property  of  such  foreign  State, 
and  to  that  of  the  plaintiff's  subjects,  whom  he  has  a  right 
to  represent. 


(n)  Republic  of  Liberia  v.  Roye,  L.  R.  1  Apjjeal  Cases,  p.  139  (1876). 

(o)  Emperor  of  Brazil  v.  Robinson,  5  Bowling  Rep.  of  Practice  Gases, 
p.  522  (1837).  It  bas  Leen  holden  that  a  foreign  Sovereign  cannot 
sue  in  tlie  name  of  his  ambassador — Penedo  v.  Johnson,  22  Weekly 
Reporter,  p.  103. 

(p)  The  Duhe  de  Montellano  v.  Christin,  5  Maule  and  Sehvyn  Rep.  p. 
503  (1816).  {q)  2  Giff.  p.  628  (1861). 
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Accordingly,  monetary  notes  having  been  manufactured 
in  this  country,  purporting  to  be  sanctioned  by  the  State  of 
Hungary,  and  signed  by  K.  a  native  of  Hungary,  resident 
in  England,  "  in  the  name  of  the  nation,"  but  which  were 
unauthorised  by  the  existing  Government — an  injunction 
was  granted  to  restrain  their  issue,  and  they  were  ordered 
to  be  delivered  up  to  be  cancelled  at  the  suit  of  the  Emperor 
of  Austria,  as  King  de  facto  of  Hungary. 

In  the  case  of  the  United  States  of  America  v.  McRae  (r), 
V.  C.  James  held  that,  upon  the  suppression  of  a  rebellion, 
the  restored  legitimate  Government  is  entitled,  as  of  right, 
to  all  moneys,  goods,  and  treasure  which  were  public  pro- 
perty of  the  Government  at  the  time  of  the  outbreak,  such 
right  being  in  no  way  aifected  by  the  wrongful  seizure  of  the 
property  by  the  usurping  Government. 

But  with  respect  to  property  which  has  been  voluntarily 
contributed  to,  or  acquired  by,  the  insurrectionary  Govern- 
ment in  the  exercise  of  its  usurped  authority,  and  has  been 
impressed  in  its  hands  with  the  character  of  public  property, 
the  legitimate  Government  is  not,  on  its  restoration,  entitled 
by  title  paramount,  but  as  successor  only  (and  to  that  extent 
recognising  the  authority)  of  the  displaced  usurping  Govern- 
ment ;  and  in  seeking  to  recover  such  property  from  an 
agent  of  the  displaced  Government  can  only  do  so  to  the 
same  extent,  and  subject  to  the  same  rights  and  obligations, 
as  if  that  Government  had  not  been  displaced  and  was  itself 
proceeding  against  the  agent. 

Therefore,  a  bill  by  the  United  States  Government,  after 
the  suppression  of  the  rebellion,  against  an  agent  of  the  late 
Confederate  Government,  for  an  account  of  his  dealings  in 
respect  of  the  Confederate  loan,  which  he  was  employed  to 
raise  in  this  country,  was  dismissed  with  costs,  in  the  absence 
of  proof  that  any  property  to  which  the  plaintiffs  were 
entitled  in  their  own  right,  as  distinguished  from  their  right 


(/•)  L.  JR.  8  JSq.  p.  69  (1869). 
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as  successors  of  the  Confederate  Government,  ever  readied 
the  hands  of  the  defendant,  and  on  the  plaintiffs  declining 
to  have  the  account  taken  on  the  same  footing  as  if  taken 
between  the  Confederate  Government  and  the  defendant  as 
the  agent  of  such  Government,  and  to  pay  what,  on  the 
footing  of  such  account,  might  be  found  due  from  them. 
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CHAPTER  II. 

EMBASSY— ANTIQUITY   AND   UNIVERSALITY    OF   ITS 
RIGHTS. 

CXIV.  We  now  approach  the  subject  of  Embassies  («), 
a  part  of  International  Jurisprudence  which  has  taken  deep 
root  in  the  practice  of  nations,  and  is  therefore  capable  of 
precise  treatment  and  clear  exposition. 

The  principal  rights  and  duties  incident  to  Embassies  have 
been  recognised  by  all  communities  at  all  removed  from  the 
condition  of  savages. 


(«)  The  principal  authorities  relied  on  for  this  subject  are — 

Alhericus  Gentilis,  Be  Legationibus,  libri  tres.  The  first  good  work  on 
the  subject. 

Grotius,  1.  ii.  c.  xviii.  De  Legationum  Jure. 

Zouch,  De  Judicio  inter  (rew^es,  pars.  i.  iv. :  ^'De  queestionibus  debiti 
inter  eos  quibuscum  par  est — solutio  qusestionis  veteris  et  novae,  sive  de 
legati  delinquentis  judice  competente  dissertatio." — Oxon.  1657. 

Wicquefort,  De  Legato,  translated  by  Barbeyrac,  1681.  IJ Amhassadeur 
et  ses  Fonctions,  1746,  last  ed. 

Bynkershoeh,  De  Foro  eo7npetente  Legatorum,  This  treatise,  though 
not  without  some  characteristic  defects  of  the  author,  is  by  far  the  best 
that  has  been  written  on  the  subject.     Qu.  Juris  Pub.  1.  ii.  c.  iii.-ix. 

Vattel,  1.  iv.  ch.  6,  6,  7,  8,  9. 

Martens,  1.  vii.  ss.  185-260. 

Kliiber,  ss.  166  230,  c.  iii. 

Heffter,  b.  iii.  ss.  193-230. 

Miruss,  Das  Europdische  Gesandtschaftsrecht,  Leipzig,  1847. 

Wa7'd's  Law  of  Nations,  vol.  ii.  c.  xvii, 

Wheaton,  Hist.  pp.  48,  51,  95,  232-266,  496. 

Fcelix,  Droit  Int.  Pr.  1.  ii.  t.  ii.  ch.  ii.  s.  4. 

IVildman,  i.  c.  3. 

Bluntschli,  ss.  159-243. 

United  States  of  America  v.  Wagtier,  Laiu  Reports,  2  Chancery  Appeals, 
p.  693  (1867) — Lord  Cairns'  judgment. 
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The  whole  subject  may  be  conveniently  discussed  under 
the  following  general  heads  : 

1.  Who  may  send  and  receive  Ambassadors? 

2.  Is  their  reception  obligatory  ? 

3.  Their  Right  of  Inviolability. 

4.  Their  Privileges  of  Exterritoriality. 

5.  May  the  Ambassador  by  any,  and  what,  misconduct 

forfeit  his  rights  and  privileges  ? 

6.  When  the  functions  of  the  Ambassador  legally  cease. 

CXV.  Every  nation,  so  far  sui  juris  as  to  be  capable 
of  negotiating  in  its  own  name  with  another  nation,  has  the 
right  of  sending  an  Embassy  (droit  actif — actives  Gesandt- 
schaftsreclii). 

CXyi.  Therefore,  not  only  independent  States  have 
this,  among  other  jura  majestatis,  but  dependent  States 
who  have  not  an  entire  Sovereignty,  may  possess  this  right 
if  the  nature  of  their  connexion  with  the  protecting  State 
allows  them  the  liberty  of  conducting  their  foreign  relations 
with  other  States  (6). 

By  the  sixteenth  article  of  the  Treaty  of  Kainardgi  (c), 
concluded  in  1774  between  Turkey  and  Russia,  the  Hos- 
podars  of  Moldavia  and  Wallachia,  placed  under    the  pro- 

(6)  Bynkershoeh,  Q.  J.  P.,  1.  ii.  c.  iii. :  "  Qui  recte  legates  mittunt.'' 

Martens,  s.  187. 

Vattel,  1.  iv.  c.  v. 

Hefter,  s.  200. 

Klilher,  s.  175. 

"  El  derecho  de  embajada  es  una  regalia  que,  como  todas  las  otras,  reside 
originalmente  en  la  nacion.  La  ejercen  ipso  jure  los  depositaries  de  la 
soberania  plena,  y  en  virtud  de  su  autoridad  constitucional  los  monarcas 
que  concurren  con  las  asambleas  de  nobles  j  diputados  del  pueblo  a  la 
formacion  de  las  leyes,  y  aun  los  gefes  ejecutivos  de  las  republicas,  sea 
por  si  solos  6  con  intervencion  de  una  parte  6  de  todo  el  cuerpo  legislativo. 
En  los  interregnos  el  ejercicio  de  este  derecho  recae  uaturalmente  en  el 
gobierno  provisional  6  regencia,  cuyos  agentes  diplomaticos  gozan  de 
iguales  facultades  y  prerogativas  que  los  del  soberano  ordinario." — Pando, 
tit.  cuarto,  ccxxix. 

(c)  Kliiber,  s.  175,  n.  6. 
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tection  of  Russia,  were  each  entitled  to  be  represented  bj  a 
charge-(P affaires^  being  a  member  of  the  Greek  Church,  at 
Constantinople. 

According  to  Vattel,  a  State  which  is  under  protection, 
or  which  has  contracted  an  unequal  alliance,  has  retained,  if 
it  have  not  expressly  renounced,  the  right  of  Embassy  (d). 

The  Princes  and  the  States  of  the  German  Empire,  at 
the  time  Vattel  wrote,  although  under  feudal  subordination 
to  the  Emperor  {quoique  (Us)  relevent  de  V  Empereur  et  de 
V Empire),  preserved  in  spite  of  his  opposition  their  indivi- 
dual right  of  Embassy,  and  after  the  peace  of  Westphalia 
resembled  a  republic  of  Sovereigns  {e). 

The  foreign  relations  of  the  present  German  Empire  have 
already  been  referred  to  (/).  Ambassadors  and  diplomatic 
agents  are  sent  by  the  Emperor  alone,  but  foreign  powers  are 
represented  by  ministers  or  char ges-d" affaires  at  Munich, 
Stuttgart,  Dresden,  and  other  capitals  of  the  Confederate 
States,  as  well  as  at  the  Imperial  Court  at  Berlin. 

CXVII.  There  is  no  doubt  that  confederated  States  are 
collectively  entitled  to  the  right  of  Embassy ;  the  question  as 
to  the  individual  right  of  each  member  oi  the  Confederation 
is  one  of  more  difficulty. 

It  may  be  argued  (g)  that  the  sovereignty  of  each  State 
is  not  impaired  because  it  has  entered  into  certain  voluntary 
engagements  with  its  neighbours,  any  more  than  the 
independence  of  an  individual  is  forfeited  by  his  having 
entered  into  a  voluntary  engagement  with  another  individual. 
But  this  must,  after  all,  depend,  both  in  the  case  of  the 
State  and  of  the  individual,  very  much  upon  the  character 
and  nature  of  the  engagements,  however  voluntarily  con- 
tracted. 

The  question  can  only  be  answered  by  reference  to  the 
terms  and  conditions  of  the  union  by  which  the  different 
States  are  bound  together  {li), 

{d)  L.  iv.  c.  V.  s.  58.  (e)  L.  iv.  c.  v.  869. 

(/)  Ante,  vol.  i.  pp.  173,  et  seq.  {g) 

(h)  Merlin,  Ministre  puUic,  s.  2,  v. 
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CXVIII.  In  the  ancient  Republic  of  the  Seven  United 
Provinces,  the  individual  States  were  deprived  of  the  right 
of  Embassy,  which  was  lodged  in  the  assembly  of  the  States- 
General.  Holland  and  Zealand,  however,  had  the  singular 
privilege  of  presenting  to  the  States  the  Ambassadors 
designated  for  England  and  France.  Holland  chose  one, 
and  Zealand  the  other. 

Holland  had  also  the  right  of  sending  a  subject  of  its 
province  with  the  embassies  from  the  other  States,  which 
were  composed  of  two  or  three  persons. 

CXIX.  The  United  States  of  J^orth  America,  in  their 
first  Federal  Act,  gave  the  Kight  of  Embassy  to  each  State 
to  be  exercised  with  the  consent  of  Congress.  The  Presi- 
dent, however,  exercised  the  executive  power,  nominated 
diplomatic  agents,  and  concluded  treaties.  It  is  clear  that 
foreign  nations  were  exposed  to  great  uncertainty  in  their 
relations  with  such  a  confederacy  ;  and  that  the  double 
authority  was  inconsistent  with  the  object  of  the  Union. 

In  their  second  Federal  Act  this  defect  was  in  a  great 
degree  remedied.  This  Act  forbids  any  State  to  enter  into 
any  treaty,  alliance,  confederation,  compact,  or  agreement 
with  any  other  State  of  the  Union,  or  with  a  foreign  State, 
without  the  consent  of  Congress. 

Therefore,  Mr.  Wheaton  observes,  "  The  original  power 
''  of  sending  and  receiving  public  ministers  is  essentially 
''  modified,  if  it  be  not  entirely  taken  away,  by  this  prohibi- 
"  tion  "  {ij. 

CXX.  In  both  these  instances  of  the  Seven  United 
Provinces  and  of  the  United  States,  there  was  one  common 
centre  of  authority,  in  the  hands  of  which  the  individual 
members  of  the  Union  had  lodged  the  supreme  executive 
power.  It  followed,  therefore,  that  in  that  power  was  the 
Right  of  Embassy. 

CXXI.  In  the  Swiss  Confederation  the  case  was  for- 
merly different.  Each  Canton  preserved  its  right  of  sove- 
reignty.    They  had,  indeed,   annual  diets,  but  these  diets 

(i)   Wheaton,  vol,  ii,  p.  261, 
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constituted  no  centre  of  authority.  Tiiere  was  no  one  body 
or  council  which  represented  the  Confederacy  in  its  foreign 
relations.  Each  of  the  Cantons,  therefore,  contracted  alli- 
ances as  they  pleased.  The  Roman  Catholic  Cantons  were 
the  only  allies  of  France,  and  at  the  death  of  Louis  XV., 
the  Cantons  of  Berne  and  Zurich  had  contracted  a  par- 
ticular alliance  with  each  other.  "  Aussi,"  observes  Merlin, 
"  n'a-t-on  jamais  doute  que  chacun  d'eux  ne  jouit  du  droit 
"  d'ambassade "  (J).  At  the  present  day  the  right  of 
embassy,  as  well  as  that  of  entering  into  treaties  and 
alliances,  is  vested  in  the  Federal  Council  alone  {vide  ante, 
vol.  i.  p.  184). 

CXXII.  According  to  Yattel  (A),  there  may  be  towns 
which  are  in  subjection  to  the  general  authority  of  the 
country  in  which  they  are  situated,  or  to  some  other  au- 
thority {yilles  sujettes — unter  landesherrlicher  Gewalt),  and 
which,  nevertheless,  enjoy  the  right  of  embassy ;  and  he 
instances  Neuclidtel  and  Brienne  in  Switzerland,  which  had 
the  droit  de  banniere  [jus  armor um),  and,  as  a  consequence, 
the  right  of  legation  ;  but  Merlin,  with  justice,  combats  this 
position,  and  says  that  it  betrays  that  Vattel  was  a  native  of 
Neuchatel,  and  wished  to  exalt  the  place  of  his  birth ;  and 
Merlin  adds,  that  a  people  cannot  be  sovereign  and  subject 
at  the  same  time  ;  and  that  though  Xeacoatel  had  great  civil 
privileges,  and  had  been  reckoned  among  the  allies  of  the 
Swiss  Cantons,  it  had  no  right  of  legation  according  to  theory, 
and  that  according  to  practice  it  had,  under  the  ancien  regime, 
acted  through  the  Ambassador  of  Prussia,  who  by  the  ninth 
article  of  the  Treaty  of  Utrecht  had  been  recognised  as 
"  souveraiii  seigneur  de  la  pinncipautS  de  Neuclidtel  et 
"  Valengin  "   (/). 

CXXIII.  The  question  is  often  discussed  in  treaties, 
whether  an  usurper  has  the  Right  of  Embassy. 

The  answer  must  depend  upon  two  considerations : — 
1.   Whether  the  country  of  the  usurper  has  acknoAvledged 

(^■)  Mei'lin,  Ministre  2>uhlic,  s.  2,  v. 

{k)    Vattel,  1.  iv.  c.  v.  s.  60 ;  ".Des  villes  qui  out  le  droit  de  banniere.'' 

{J.)  Merlin,  Ministre  2mUic,  s.  2,  ix. 
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him  as  the  de  facto  sovereign.  2.  Whether  the  foreign 
country  has  recognised  him  as  such. 

France,  under  Mazarin,  for  instance,  admitted,  without 
hesitation,  the  ambassadors  of  Cromwell,  and  rejected  those 
of  Charles  II.  at  the  Congress  of  the  Pyrenees. 

England,  in  1641,  not  long -before  the  occasion  just  men- 
tioned, admitted  the  Ambassador  of  John  lY.  King  of 
Portugal,  though  she  had  previously  recognised  only  the 
Spanish  Ambassador  for  Portugal  (m). 

The  consideration  of  this  point  has  been  in  great  measure 
anticipated  in  the  chapter  on  Recognition  {n). 

CXXiy.  A  Sovereign  who  has  abdicated  his  throne  has 
no  title,  de  facto  or  de  jure,  to  the  Right  of  Embassy. 

Upon  this  question  all  publicists  refer  to  the  cel<^brated 
case  of  Leslie,  Bishop  of  Ross,  ambassador  of  Mary  Queen 
of  Scots. 

CXXV.  We  have  already  considered  the  legal  status  in 
England  of  that  unfortunate  Princess.  The  question  with 
respect  to  the  rights  of  her  ambassador  in  the  same  country 
arose  in  the  following  manner. 

Mary  Queen  of  Scots  was  allowed,  after  her  unwarrant- 
able detention  as  a  captive  in  England,  to  send  an  ambassador 
to  plead  her  cause  before  the  commissioners  appointed  by 
Elizabeth  to  try  her.  She  sent  Leslie,  Bishop  of  Ross,  in 
1567.  During  the  period  of  his  embassy,  he  was  twice 
committed  to  prison  upon  the  charge  of  endeavouring  to 
effect  a  conspiracy  in  favour  of  Mary  against  Elizabeth  (o). 

It  appears  from  the  State  Papers  of  Lord  Burleigh,  that 
the  English  Government  propounded  to  certain  civilians  the 
following  qiiestions  (p). 

1.  Whether  an  Ambassador,  procuring  an  insurrection 
or  rebellion  in  the  Prince's  country  towards  whom  he  is  Am- 
bassador, is  to  enjoy  the  privilege  of  an  Ambassador  ? 


(m)  Merlin,  Ministre  public,  VI,  \\\.         (n)    Vide  ante,  T^avt  y.  ch.  iv. 
(o)   Camden's  Hist.  113.       {p)  Buiieigli's  State  Papers  by  Murden,  18. 
Ward,  vol.  i.  p.  486.  Ward,  vol.  i.  p.  487,  &c. 

VOL.  II.  M 
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2.  Whether  he  may  not,  jure  gentium  et  civili  Roma- 
norum^  be  punished  as  an  enemy,  traitor,  or  conspirator 
against  that  Prince,  notwithstanding  he  be  an  Ambassador  ? 

To  these  two  questions  they  answered  ;  "  Touching  these 
"  two  questions,  we  are  of  opinion,  that  an  Ambassador  pro- 
'^  curing  an  insurrection  or  rebellion  in  the  Prince's  country 
"  towards  whom  he  is  Ambassador,  ought  not,  jure  gentium 
"  et  civili  Romanorum,  to  enjoy  the  privileges  otherwise 
*'  due  to  an  Ambassador  ;  but  that  he  may,  notwithstanding, 
"  be  punished  for  the  same." 

3.  Whether,  if  the  Prince  be  deposed  by  the  common 
authority  of  the  Realm,  and  another  elected  and  invested  of 
that  crown,  the  Solicitor  or  doer  of  his  causes,  and  for  his  aid 
(although  the  other  Prince  do  suffer  such  one  to  be  in  his 
Realm),  is  to  be  accounted  an  Ambassador,  or  to  enjoy  the 
privilege  of  an  Ambassador  ? 

To  this  they  answered :  "  We  do  think  that  the  Solicitor 
"  of  a  Prince  lawfully  deposed,  and  another  being  invested 
*'  in  his  place,  cannot  have  the  privilege  of  an  Ambassador ; 
"  for  that  none  but  Princes,  and  such  other  as  have  sove- 
"  reignty,  may  have  Ambassadors." 

4.  Whether  a  Prince,  coming  into  another  Realm,  and 
remaining  there  under  custody  and  guard,  ought,  or  may 
have  there  his  Solicitor  of  his  causes ;  and  if  he  have,  whether 
he  is  to  be  counted  an  Ambassador? 

To  this  they  answered :  "  We  do  think  that  a  Prince 
"  coming  into  another  Prince's  Realm,  and  being  there 
"  under  guard  and  custody,  and  remaining  still  a  Prince, 
"  may  have  a  Solicitor  there  ;  but  whether  he  is  to  be 
"  accounted  an  Ambassador,  that  dependeth  on  the  nature 
"  of  his  commission." 

5.  Whether,  if  such  a  Solicitor  be  so  appointed  by  a  Prince 
so  flying,  or  coming  into  another  Prince's  Realm— if  the 
Prince  in  whose  Realm  the  Prince  so  in  guard,  and  his  So- 
licitor is,  shall  denounce,  or  cause  to  be  denounced,  to  such 
a  Solicitor  or  to  such  a  Prince  under  custody,  that  his  said 
Sohcitor  shall  hereafter    be    taken   for  no    Ambassador — - 
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whether  then  such  Solicitor  or  Agent  can  justly  claim  the 
privilege  of  Ambassador  ? 

To  this  they  answered :  "  We  do  think  that  the  Prince 
"  to  whom  any  person  is  sent  in  message  of  ambassador,  may 
"  for  causes  forbid  him  to  enter  into  his  lands,  or  when  he 
^*  hath  received  him,  command  him  to  depart ;  yet  so  long  as 
"  he  doth  remain  in  the  Realm,  and  not  exceed  the  bounds  of 
"  hn  Ambassador,  he  may  claim  his  privilege  as  Ambassador, 
"  or  Solicitor,  according  to  the  quality  of  his  commission." 

This  opinion  of  the  English  civilians  is  again  referred  to  in 
Chapter  VII.,  when  the  general  subject  of  the  inviolability 
of  the  Ambassador  is  discussed.  In  the  passage  which  has 
just  been  cited,  the  proposition  of  International  Law  appears 
to  be  correctly  stated ;  but  this,  it  will  be  seen,  cannot  be 
predicated  of  the  other  portions  of  this  celebrated  opinion  {q). 

CXXYI.  During  the  minority  of  the  Sovereign,  the 
Right  of  Embassy  is  lodged  in  the  person  or  persons  com- 
posing the  Regency,  or  in  the  minor  himself,  according  to 
the  constitutional  law  of  the  country  of  the  Sovereign  (r). 

In  France,  during  the  Regency  of  the  Duke  of  Orleans, 
the  Cardinal  Dubois  negotiated  the  triple  alliance  of  La 
Haye  in  1717,  by  virtue  of  Credentials,  Full  Powers,  and 
Instructions,  which  were  given  in  the  name  of  the  King, 
then  a  minor. 

In  England,  during  the  periods  in  which  George  III.  was 
incapacitated  by  mental  derangement  for  the  transaction  of 
affairs,  the  right  of  sending  embassies  was  vested  in  the 
Prince  of  Wales. 

(q)  See  Preface  to  vol.  i.  of  this  Worh,  p.  xxxix,  et  vide  'post,  ch.  5. 

(?•)  Merlin,  Ministre  jyuhlic,  s.  2,  x. 

Kliiher,  s.  176,  n.  e. 

Vattel,  1.  iv.  c.  iv.  s.  42.  Ministres  de  la  Nation  ou  des  Regents  dans 
Vlnterrhjne  :  "  Le  droit  d'ambassade,  ainsi  que  tons  les  aiitres  droits  de 
la  soiiverainete,  r(5side  origin airement  dans  la  nation  comme  dans  son 
sujet  principal  et  primitif.  Dans  I'interregne,  I'exercice  de  ce  droit 
retombe  a  la  nation,  ou  il  est  d6volu  a  ceux  a  qui  les  lois  ont  commis  la 
regence  de  I'etat.  lis  peuT'ent  envoyer  des  ministres,  tout  comme  le 
souverain  avoit  accoutume  de  faire,  et  ces  ministres  ont  les  memes  droits 
qu'avoient  ceux  du  souverain." 

M  2 


164  INTERNATIONAL    LAW, 

The  Republic  of  Poland,  during  the  vacancy  of  the 
elective  throne,  exercised  the  Kight  of  Embassy. 

CXXyil.  The  maxim,  delegatus  non  potest  delegare^ 
would  apply,  generally  speaking,  to  cases  "where  the  ministers 
of  a  State  attempted  to  delegate  the  Rights  of  Embassy. 

If,  however,  the  minister  were  armed,  either  by  his  ori- 
ginal commission  or  by  powers  subsequently  conferred,  to 
appoint  a  delegate  minister,  it  would  be  clearly  competent 
to  him  to  exercise  the  authority. 

After  the  death  of  Gustavus  Adolphus  at  Liitzen,  in 
1632,  the  Senate  at  Stockholm  devolved  the  whole  govern- 
ment upon  the  Chancellor  Oxenstiern. 

He  nominated  the  illustrious  Grotius  as  ambassador  to 
France,  giving  him  credentials  in  his  (the  Chancellor's)  own 
name.  Richelieu,  who  then  governed  France  under  Louis 
XIII.,  refused  to  receive  Grotius,  on  the  ground  that  he 
ought  to  have  received  his  commission  from  the  Senate. 
The  Chancellor,  however,  demonstrated  to  Richelieu,  that 
on  this  principle  of  rejection  certain  treaties  entered  into 
between  France  and  Sweden  would  be  affected ;  whereupon 
Grotius  was  received,  but,  as  Wicquefort  observes,  as  am- 
bassador of  Sweden,  and  not  of  the  Chancellor  who  had  given 
him  his  commission,  and  in  virtue  of  the  procuration  of  the 
Senate  (5). 

Some  time  afterwards  the  Spanish  ambassador  nominated 
certain  public  ministers  to  carry  on  the  negotiations  of  the 
Treaty  of  Miinster.  In  their  commission,  he  recited  that, 
by  the  full  power  granted  to  him  by  the  King  of  Spain,  he 
(the  Ambassador)  was  authorised  to  substitute  {suhrogare) 
other  persons  for  the  purpose  of  assisting  him  in  the  execution 
of  his  office.  Wicquefort  remarks,  that  these  ministers  were 
received  as  the  plenipotentiaries  of  the  Crown  of  Spain,  and 
not  as  the  delegates  of  the  ambassador  {t). 

CXXVIII.   The  Viceroy  of  a  province,  especially  of  a 


(s)  Merlin,  Ministre  jnihlic,  s.  2.  X.  (t)  Merlin,  lb. 

Wicquefort,  1.  i.  s.  3.  Wicquefort,  16. 
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distant  province,  has  always  been  held,  ex  necessitate  rei.  to 
possess  the  Right  of  Embassy  {u). 

During  the  period  when  Spain  governed  Naples  by  a 
Viceroy,  Milan  by  a  Governor,  and  Belgium  by  a  Governor- 
General,  the  right  to  confer  upon  others  i\\Q  jus  legationis  was 
frequently  exercised  by  these  high  delegates  of  their  Sove- 
reign, and  generally  without  controversy  {x)  ;  though  in 
1646  the  French  ambassador  in  Switzerland  succeeded  in 
persuading  the  Cantons  to  refuse  an  audience  at  their  General 
Assembly  to  the  ambassador  of  the  Governor  of  Milan,  on 
the  ground  that  this  ambassador  had  no  credentials  from  the 
Crown  of  Spain  [y). 

During  the  time  that  Belgium  was  in  the  possession  of 
Austria,  foreign  diplomatic  agents  were  sent  to  reside  at 
Brussels,  the  seat  of  the  Governor- General's  authority. 

CXXIX.  The  same  necessity  and  reasons  have  very 
generally  caused  the  power  of  imparting  i\\QJus  legationis 
to  be  granted  to  the  European  Governors  of  American  or 
Asiatic  dependencies. 

The  British  Governor-General  of  India,  the  Spanish 
Governor  of  the  Philippines,  and  the  Dutch  Governor  of 
Java,  are  examples  which  readily  occur. 

The  great  companies  of  European  States,  such  as  the 
Dutch,  the  French,  and  the  British  East  India  Companies , 
have  often  possessed  this  power  {z).     But  this  authority 

(m)  Merlin,  Ibid.  Various  instances  are  cited  by  him,  viz.  in  1524, 
1562,  1577,  1588,  to  whicli,  no  doubt,  many  others  might  be  added. 

Vattel,  1.  iv.  c.  v.  s.  61,  ascribes  the  jus  legationis  without  hesitation  to 
viceroys : — "  Agissaut  en  cela  au  nom  et  par  I'autorite  du  souverain 
qu'ils  representent,  et  dont  ils  exercent  les  droits ;  "  and  he  expressly 
affirms  that  the  Viceroys  of  Naples,  and  the  Governors  of  Milan  and 
the  Pays-Bas,  had  this  power. 

(.r)  Queen  Elizabeth  in  1569,  having  possessed  herself  of  money  sent 
from  Spain  to  the  Duke  of  Alva,  refused  to  treat  with  the  Duke's  legate  , 
"utpotemisso  a  non  principe."  But  Bynkershoek  truly  says,  "satis  eo 
ipsa  Regina  ostendit  frivola  se  exceptione  uti,  f|uam  suum  cuique  redde  re 
maluisse." — Q.  J.  P.  1.  ii.  c.  iii. 

Zouch,  t.  ii.  4,  s.  7  :  "  An  qui  imperium  summum  non  habent  legatos 
mittere  possunt." 

(y)  Merlin,  lb.  (z)  Bynkershoek,  Q.  J,  P.  1.  ii.  c.  iii. 
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cannot  be  presumed ;  it  must   be  conferred   by  the  special 
and  express  grant  of  their  respective  Governments  (a). 

CXXX.  International  Law,  strictly  speaking,  is  not  con- 
cerned with  cases  of  rebellion.  There  is  no  doubt  that  rebel- 
lious subjects  are  not  entitled  to  the  jifs  legationis  in  their  com- 
munications with  their  Sovereign  ;  the  foundation  of  the  right 
is  wanting.  Nevertheless,  when  rebellion  has  grown,  from 
the  numbers  who  partake  in  it,  the  duration  of  it,  the  severity 
of  the  struggle,  and  other  causes,  into  the  terrible  magnitude 
of  a  civil  war,  the  emissaries  of  both  parties  (h)  have  been 
considered  entitled  to  the  privilege  of  ambassadors  so  far  as 
their  personal  safety  is  concerned  (c).     "  In  hoc  eventu," 

(a)  Merlin,  lb. 

(b)  Bynk.  1.  ii.  c.  iii.  would  allow  the  jus  legatorum  to  the  Sovereign 
only,  at  least  until  he  be  overthrown,  and  he  cites  with  approbation  two 
instances  from  Tacitus  : — 1.  In  which  Cersalis  sent  the  legate  of  the 
rebellious  Batavi  to  Rome  to  be  punished  (1.  iv.  Ihid.  c.  75).  2.  In 
which  Vitellius  and  the  Senate  sent  ambassadors  to  Vespasian,  who,  he 
says,  coming  from  those  who  were  at  that  time  sui  juris,  were  entitled 
to  the  "  saci-um  legatorum  jus ; "  whereas  Vespasian's  ambassadors 
would  have  been  rehellorum  nuncii,  A  third  instance  is  that  of  Louis  of 
Bavaria,  in  1 327,  who  seized  the  legates  of  the  Pisans,  "  qui  ipsum  in 
urbem  suam  recipere  detrectabant."  Byukershoek  s  own  opinion  is  thus 
expressed  :  "  Ut  legatio  pleno  jure  utrimque  consistat,  status  utrimque 
liber  desideratur,  qui  si  ab  una  duntaxat  parte  liber  sit,  ab  ea  missi 
tantum  jure  legatorum  utuntur,  ah  alia  missi  ad  externu7n  principem, 
habentur  pro  nunciis,  ad   suum,   pro    subditis,   sic   ut   in   eos  princeps 

exercere  possit  id  jus,  quod  in  reliquos  subditos  exercet. Scissa  in 

factiones  republica,  interesse  putem,  penes  quam  partem  stat  rei  agendse 
potestas :  si  penes  unam  ut  ante  stetit,  nee  aliorum  ad  res  agendas  deside- 
retur  consensus,  etiam  haec  sola  recte  legatos  mittit,  et  his  competit 
quicquid  veris  legatis." 

(c)  Merlin,  Ih.  xii. 

Bynkershoek,  however,  observes  (Q.  J.  P.  1.  ii.  c.  iii)  :  "Sed  non  seque 
constat,  si  subditi  forte  vel  rebelles  ad  principes  suos  legatos  mittant." — 
He  instances  the  ambassadors  from  the  Netherlands  inl56G,  put  to  death 
by  Philip  II,,  and  admits  that  this  act  was  specified  in  1581  as  one  of 
those  which  caused  the  final  rejection  of  the  Spanish  dominion.  Wicque- 
fort,  however,  he  says,  is  right  (1.  i.  s.  2)  in  saying  that  Philip  was  justi- 
fied jure  stricto  in  this  deed ;  that  the  reason  which  founds  the  security 
of  ambassadors  is  that,  being  the  subjects  of  another  Sovereign  whose 
interests  they  are  bound  to  represent,  they  do  not  by  embassy  lose  their 
character  and  become  subjects  of  the  Sovereign  to  whom  they  are  sent; 


i( 
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Grotius  says,  "Gens  una  pro  tempore  quasi  duye  Gentes 
habetur  "  {d\  Peace  and  order,  under  these  circumstances, 
can  only  be  restored,  the  shedding  of  blood  can  only  be  stayed, 
through  the  medium  of  negotiation :  negotiation  must  be 
carried  on  through  negotiators,  and  negotiators  cannot  act 
unless  their  personal  security  be  guaranteed  [e).  So  far  as 
the  State  herself,  in  which  the  rebellion  has  broken  out,  is 
concerned,  it  must  always  be  a  question  of  circumstances, 
and  incapable  of  definition  beforehand,  when  the  citizen  is  to 
be  considered  as  entitled  to  the  privilege  of  an  enemy  rather 
than  the  punishment  of  a  rebel  (/). 

When,  in  the  early  history  of  Rome,  a  Roman  colony  sent 
ambassadors  to  the  Senate,  they  were  warned  to  depart  im- 
mediately, "ne  nihil  eos  legationisjus^  externo,  non  civi  com- 
"  paratum,  tegeret  "  (g). 

And  on  this  ground  Cicero  argued  that  the  Legati  of 
Antony  should  not  be  received  (A). 

But  we  read  in  the  Commentaries  of  Caesar  that  during  the 


and  that  this  reason  was  wanting  in  the  case  of  the  rebels,  who  were,  and 
remained,  subjects  of  Philip  ;  he  admits,  however,  that  the  legatorum  jus 
might  have  been,  and  in  1609  was,  granted  to  them. 

{d)   Grot.  1.  ii.  b.  18,  2. 

"  Es  costumbre  conceder  libre  transito  a  los  miuistros  que  dos  Estados 
envian  uno  a  otro,  y  pasan  por  el  territorio  de  un  tercero.  Si  se  rehusa 
a  los  de  una  potencia  enemiga  6  neutral  en  tiempo  de  guerra,  es  necesario 
justificar  esta  conducta  con  buenas  razones;  y  ami  seria  mas  necesario 
hacerlo  asl  en  tiempo  de  paz,  cuando  recelos  vehementes  de  tramas  secre- 
tas  contra  la  seguridad  del  Estado  aconsejasen  la  aventurada  providencia 
de  negar  el  transito  a  los  agentes  diplomaticos  de  una  potencia  extrangera." 
— Pando,  tit.  cuarto,  ccxxix. 

(e)  '^  Verum  habetur,  justis  duntaxat  hostibus  esse  jus  legationis,  et 
quod  ab  aliis  aliquando  legati  admissi  sunt,  id  permissum  non  in  eorum 
favorem  sed  boni  communis  causa,  cum  alias  omnia  reconciliationis  media 
tollerentur,  multo  magis  si  hujusmodi  legatis  fides  data  est  ea  omnino 
violanda  non  est." — Zouch,  p.  2,  s.  9,  q.  16.  De  Jw.  Fee. 

(/)  Merlin  mentions  two  instances : — 1.  The  negotiation  of  the  Go- 
vernment of  Fra.nce  through  the  mediation  of  England  with  the  Reformers 
of  Languedoc  in  1704  :  a  Treaty  was  signed  between  the  Crown  and  the 
rebels,  dififering  only  from  other  treaties  in  being  signed,  "■  tres-humble 
requete  des  Reformes  du  Languedoc  au  Roi."  2.  The  negotiation  with 
the  Vendeans  and  Ohouans. 

0/)  Liv.  1.  vi.  c.  17.  (A)  Phil  v.  c.  8. 
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great  civil  war  of  Rome,  some  such  considerations  as  have 
been  mentioned  above  had  caused  the  reception  by  Pompey 
of  emissaries,  even  from  the  fugitives  and  robbers  of  the 
Pyrenees;  and  by  Caesar's  directions,  his  officers  endeavoured, 
though  in  vain,  to  open  a  negotiation  with  Pompey,  ex- 
claiming, ^'  Liceretne  civibus  ad  cives  de  pace  legates 
"  mittere?  quod  etiam  fugitivis  ab  saltu  Pyrenaeo  prgedoni- 
"  busque  licuisset,  prassertim  ut  id  agerent,  ne  cives  cum 
"  civibus  armis  decertarent  "  (z). 

The  great  revolutions  of  the  world,  such  as  the  Revolt 
of  the  Netherlands,  and  of  the  British  Provinces  in  North 
America  (j),  could  only  have  been  prevented  from  producing 
a  state  of  perpetual  warfare  throughout  the  greater  part  of 
the  globe,  by  a  partial  application  of  the  principle  of  Inter- 
national Law  to  the  divided  members  of  one  and  the  same 
State. 

CXXXa.  The  importance  and  necessity  of  these  prin- 
ciples were  exemplified  in  the  case  of  the  Trent  {k)  during 
the  last  Civil  War  in  America. 


{i)   C<2sar,  De  Bello  Civili,  1.  iii.  c.  xix. ;  see,  too,  c.  xvii. 

(_/)  See  some  admirable  remarks  by  Mr.  Biirkg,  "  On  the  strange  in- 
congruities whicli  must  ever  perplex  those  who  confound  the  unhappi- 
ness  of  civil  dissension  with  the  crime  of  treason."  He  adds :  '^  Wherever 
a  rebellion  really  and  truly  exists — which  is  as  easily  known  in  fact  as  it 
is  difficult  to  define  in  words — Government  has  not  entered  into  such  mili- 
tary conventions  (e.//.  as  they  had  entered  into  with  the  revolted  colonies 
in  North  America)  ;  but  has  ever  declined  all  intermediate  treaty  which 
should  put  rebels  in  possession  of  the  Law  of  Nations  with  regard  to  war/' 
&c.  (Lptter  to  the  Sheriff's  of  Bristol.)  See,  too,  his  remarks  on  the 
shameful  violation  of  the  Treaty  of  Limerick,  ratified  by  King  William 
HI.,  under  the  faith  of  which  Limerick  and  other  Irish  garrisons  were 
surrendered  in  the  war  of  the  Irish  Revolution  or  Rebellion. — Tracts  on 
the  Pojjery  Laws,  ch.  iii.  pt.  2. 

(k)  Among  the  publications  in  which  this  case  was  discussed  will  be 
found : — 

1.  I)er  Trent-Fall  (Dr.  Marc^uardsen,  Erlangen,  1862,  Kap.  xiii., 
gives  the  despatches  of  foreign  ministers.) 

2.  Ann.  Reg.  1861. 

3.  Bands  note  to  Wheaton,  644. 

4.  Notes  on  some  Questions  suggested  by  the  case  of  the  Trent. — M. 
Bernard,  1862. 
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A  screw  steamer  of  war,  the  San  Jacinto,  belonging  to 
the  North  American  States,  waylaid  the  EngUsh  Koyal 
West  India  Mail  steamer  Trent  in  the  Bahama  Channel  on 
the  8th  November  1861,  and  brought  her  to  by  firing  a 
round  shot  across  her  bows.  A  lieutenant  from  the  San 
Jacinto  boarded  her,  and  afterwards,  aided  by  a  large  force 
of  sailors  with  drawn  cutlasses,  forcibly  took  possession  of 
Mr.  Mason  and  Mr.  Slidell,  envoys  supposed  to  be  accredited 
by  the  Southern  States  to  Great  Britain  and  to  France,  and 
of  their  two  secretaries,  with  certain  papers  and  baggage. 
The  officer  in  charge  of  the  mail-bags,  a  commander  in  the 
Royal  Navy,  protested  strongly  against  the  insult  offered 
to  the  British  flag,  as  did  the  captain  of  the  vessel ;  and 
both  claimed  the  envoys  as  being  under  the  protection  of 
England.  The  American  lieutenant  disregarded  the  protest, 
seized  the  men,  and  suffered  the  Royal  Mail  steamer  to 
pursue  her  voyage. 

The  act  was  condemned,  though  upon  different  grounds, 
by  the  Powers  of  continental  Europe  as  well  as  by  England. 
England  demanded  and  finally  obtained  the  restitution  of 
the  envoys  by  the  United  States,  though  they  never  ad- 
mitted that  the  inviolability  of  the  envoy  was  the  ground  of 
that  restitution  (/).  They  insisted  chiefly  on  the  exemption 
of  a  neutral  vessel  from  search  on  the  high  seas. 

It  vv^as  clear,  upon  the  principles  of  Prize  Law,  admitted 
equally  by  the  United  States  and  by  England,  that  the 
taking  the  envoys  out  of  the  neutral  ship  was  unlawful, 
the  State  of  the  neutral  ship  having  a  right  to  demand 
a  formal  adjudication  in  a  proper  Court  upon  the  guilt  or 
innocence  of  the  ship,  inasmuch  as,  if  she  were  not  guilty, 
by  reason  of  carrying  the  envoys,  the  invasion  of  her  deck 
and  the  interference  with,  much  more  the  taking  away  of, 
her  passengers,  was  an  offence  against  International  Law,  for 


6.  Case  of  the  Seizure  of  tlie  Southern  Envoys,  by  the  author  of  these 
commentaries. — Ridgway,  1861  ;  from  which  much  of  what  follows  has 
been  taken. 

(Z)  See  Dana's  note  before  referred  to. 
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which  the  offenders  were  liable  to  the  penalty  of  full  costs 
and  damages  in  the  Prize  Court;  whereas,  on  the  other 
hand,  if  the  act  of  the  ship  was  found  to  be  unlawful,  it 
might  enure  to  her  condemnation. 

The  contention  of  England  was  that  the  Trent  was  not 
carrying  contraband  despatches ;  and  that  she  was  carrying 
persons  whose  characters  exempted  them  from  the  operation 
of  hostilities.  The  despatches  which  are  contraband  are 
communications  from  a  belligerent  to  another  part  of  its  own 
kingdom,  or  to  a  colony,  or  to  an  ally  with  respect  to  naval 
or  military  operations,  or  political  affairs.  These  are  the 
kind  of  despatches  which  Lord  Stowell  held  (with  the 
approval  of  American  jurists)  to  be  contraband  (m).  But 
despatches  from  a  belligerent  (as  Lord  Stowell  truly  says)  to 
his  consul  resident  in  a  neutral  State  may  lawfully  be  carried 
by  a  neutral  vessel,  because  the  functions  of  the  consul 
relate  to  the  joint  commerce  in  which  the  neutral  as  well  as 
the  belligerent  is  engaged  ( n).  Much  less,  then,  are  the 
despatches  of  a  belligerent  to  a  neutral,  relating  merely  to 
questions  of  amicable  intercourse  between  the  two  States, 
of  the  nature  of  contraband  (o).  It  is  manifest  that  the 
interests  of  the  neutral  may  imperatively  demand  such  an 
intercourse ;  and  it  is  easily  shown  that  the  lawfulness  of 
such  intercourse  is  a  necessary  consequence  from  even  th  e 
limited  recognition  of  a  de  facto  State  as  a  belligerent.  A 
State  so  far  recognised  must  have  organs  of  communication 
with  the  neutral.  How  is  the  neutral,  for  instance,  to  obtain 
redress  for  injuries  done  to  her  own  subjects  ?  She  must 
have  some  regular  channel — in  other  words,  she  must  recog- 
nise, for  this  purpose,  at  least,  a  Government  and  a  diplo- 
matic officer.  But  the  neutral  State  has  rights  beyond  this. 
She  is  entitled  to  communicate  with  all  the  belligerents  for 
the  purpose  of  bringing  about  peace  ;  for  a  state  of  war  is  a 

(m)  The  Caroline,  6  C.  Rob.  Adni.  Rep.  466.  The  Atalanta,  2  C.  Rob. 
Adm.  Rep.  440-461. 

(n)   The  Madison,  Edioards,  Adm.  Rep.  224. 
(o)  The  Caroline,  6  C.  Rob.  Adm.  Rep.  468. 
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state  of  unmerited  suffering  to  the  neutral,  which  she  is 
justified  in  seeking  by  all  lawful  means  to  bring  to  an 
end. 

"  It  would  be  almost  tantamount "  (Lord  Stowell  says) 
"  to  preventing  the  residence  of  an  ambassador  in  a  neutral 
"  State,  if  he  were  debarred  from  the  means  of  communicat- 
"  ingwith  his  own."  Most  clearly,  therefore,  the  despatches 
were  not  of  the  nature  of  contraband. 

The  next  question  was  as  to  the  persons  of  the  envoys. 
In  my  pamphlet  I  stated  that  it  would  be  strange  if  the 
living  man  were  treated  as  contraband  when  his  despatches 
were  innocent.  But  it  was  supposed  to  be  contended,  on 
behalf  of  the  United  States,  that  though  the  envoy  was  not 
exactly  contraband,  he  might  be  seized  on  his  voyage — in 
transitu,  and  these  commentaries  (the  first  edition  of  which 
was  then  in  circulation)  were  cited  in  support  of  this 
opinion.  There  were  two  passages  on  the  subject — one 
in  which  I  was  dealing  with  the  question  of  a  civil  war, — 
the  passage  which  precedes  the  observations  which  have 
just  been  made,  beginning,  "  Nevertheless,  where  rebellion 
"  has  grown,"  and  which  ends  with  the  remarkable  citation 
from  Grrotius,  "  in  hoc  eventu  Gens  una  quasi  duae  Gentes 
"  habetur  "  (yo).  I  am  there  speaking  of  emissaries  between 
the  parties  to  the  civil  war.  The  argument  is  of  course  still 
stronger  as  to  emissaries  to  a  third  State.  The  note,  it  has 
been  seen,  refers  to  the  opinion  of  Bynkershoek,  which  is  to 
the  effect  that  if  both  parties  to  the  civil  war  be  de  facto 
independent,  they  enjoy  the  full  rights  of  legation ;  but  if 
one  party  be  still  struggling,  and  not  yet  independent,  he 
enjoys  these  rights  with  regard  to  tltird  States  only.  Then 
follow  these  words,  decisive  of  the  present  question : — "  ab 
**  alia  missi  ad  externum  principem  habentur  pro  nunciis.^^ 
This  is  exactly  the  position  of  law  which  was  relied  upon 
by  England.  In  the  other  passage  (</)  of  these  commen- 
taries, which  was  the  one  relied  on,  I  was  dealing  with  the 

(p)  §  cxxx.  p.  166.  (q)  Vol.  iii.  §  cclxxi. 
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subject  of  contraband,  and  I  used  the  very  words  of  Lord 
S  to  well's  judgment  in  the  Caroline^  which  legalises  the 
carrying  of  diplomatic  despatches  by  the  neutral  vessel. 
Lord  Stowell  says: — 

"  It  is,  indeed,  competent  for  a  belligerent  to  stop  the 
"  ambassador  of  his  enemy  on  his  passage  ;  but  when  he 
"  has  arrived,  and  has  taken  upon  himself  the  functions  of 
"  his  office,  and  has  been  admitted  into  his  representative 
"  character,  he  is  entitled  to  peculiar  privileges,  as  set  apart 
"  for  the  protection  of  the  relations  of  amity  and  peace,  in 
^^  maintaining  which  all  nations  are,  in  some  degree,  inte- 
**  rested.  With  respect  to  this  question,  the  convenience 
"  of  the  neutral  State  is  also  to  be  considered;  for  its 
"  interests  may  require  that  the  intercourse  of  correspon- 
"  dence  with  the  enemy's  country  should  not  be  altogether 
"  interdicted  ;  it  would  be  almost  tantamount  to  preventing 
"  the  residence  of  an  ambassador  in  a  neutral  State,  if  he 
*'  were  debarred  from  the  means  of  communicating  with 
"  his  own." 

Lord  Stowell  does  not  here  lay  down  the  doctrine,  that  a 
belligerent  may  take  an  envoy  out  of  a  neutral  ship.  That 
question  was  not  before  him.  He  founds,  chiefly  upon 
Vattel  (whom  the  earlier  part  of  his  judgment  especially 
cites),  the  general  dictum,  that  the  belligerent  may  seize 
the  ambassador  of  another  belligerent  at  a  certain  period, 
namely,  before  he  has  been  accepted  by  the  State  to  which 
he  is  sent ;  after  that  event,  the  belligerent  may  7iot  seize 
him  anywhere.  Before  that  event,  he  may  seize  him, — but 
when  and  where?  the  reference  to  Vattel  answers  the 
question — when  he  is  passing  through  his  otvn  territory. 
Vattel  justifies  the  seizure  by  England  of  a  French  ambas- 
sador, travelling  to  Berlin  through  the  Electorate  of  Hanover, 
because  Hanover  at  that  time  belonged  to  England.  ^'  No  n- 
"  seulement  done  on  peut  justement  refuser  le  passage  aux 
^'  ministres  qu'un  ennemi  envoie  a  d'autres  souverains :  on 
"  les  arrete  meme  s'ils  entreprennent  de  passer  secretement 
*'  et  sans  permission."     Where  ?     "  Dans  les  lieux  dont  on 
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"  est  maitre  "  (r).  Not  on  board  a  neutral  ship  on  the  high 
seas.  Lord  Stowell's  judgment  must  be  read  by  the  light 
of  this  passage  in  Yattel,  to  whom  he  had  referred.  Lord 
Stowell  says : — 

"  The  former  cases  were  cases  of  neutral  ships  carrying 
"  the  enemy's  despatches  from  his  colonies  to  the  mother 
"  country.  In  all  such  cases  you  have  a  right  to  conclude 
"  that  the  effect  of  those  despatches  is  hostile  to  yourself, 
"  because  they  must  relate  to  the  security  of  the  enemy's 
"  possessions,  and  to  the  maintenance  of  a  communication 
"  between  them;  you  have  a  right  to  destroy  these  posses- 
"  sions  and  that  communication,  and  it  is  a  legal  act  of 
"  hostility  to  do  so.  But  the  neutral  country  has  a  right  to 
"  preserve  its  relations  with  the  enemy ;  and  you  are  not  at 
"  liberty  to  conclude  that  any  communication  between  them 
"  can  partake,  in  any  degree,  of  the  nature  of  hostility 
"  against  you. 

"  The  enemy  may  have  his  hostile  projects  to  be  attempted 
"  with  the  neutral  State ;  but  your  reliance  is  on  the 
"  integrity  of  that  neutral  State,  that  it  will  not  favour,  nor 
''  participate  in  such  designs,  but,  as  far  as  its  own  councils 
"  and  actions  are  concerned,  will  oppose  them.  And  if 
"  there  should  be  private  reason  to  suppose  that  this  confi- 
"  dence  in  the  good  faith  of  the  neutral  State  has  a  doubtful 
"  foundation,  that  is  matter  for  the  caution  of  the  Govern- 
"  ment,  to  be  counteracted  by  just  measures  of  preventive 
'^  policy,  but  is  no  ground  on  which  this  Court  can  pro- 
'*  nounce  that  the  neutral  carrier  has  violated  his  duty  by 
*'  bearing  despatches,  which,  as  far  as  he  can  know,  may  be 
"  presumed  to  be  of  an  innocent  nature,  and  in  the  mainte- 
"  nance  of  a  pacific  connection  (^j." 

It  was  not  denied  in  America  that  this  is  both  the  general 
and  the  correct  law  respecting  ambassadors;  but  the  con- 
duct of  England  eighty-two  years   ago  was  cited  against 

(r)  Droit  des  Gens,  1.  4,  c.  7,  s.  85. 

(s)   The  Caroline,  6  C.  Roh.  Adju.  Rep.  466. 
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her  (t).  It  was  stated  that  an  English  officer,  in  1780,  took 
Mr.  Laurens,  the  envoy  from  the  rebel  colonies  of  North 
America  to  Holland,  out  of  a  Dutch  ship,  and  that  he 
was  committed  to  the  Tower  as  a  traitor ;  but  the  facts  of 
the  seizure  were  inaccurately  stated.  Adolphus  has  a 
correct  epitome  of  them  : — 

"  Meanwhile  "  (says  this  historian)  "  the  state  of  sullen 
"  dissatisfaction  which  occasioned  the  abolition  of  the  ancient 
"  connection  between  Great  Britain  and  Holland,  resolved 
"  itself  into  active  hostility  ;  the  mystery  which  had  covered 
''  the  views  and  conduct  of  the  Dutch  was  removed ;  and 
^'  the  Court  of  Great  Britain  was  impelled  to  a  firm  and 
"  decisive  mode  of  conduct,  as  well  in  resentment  of  past 
"  treachery  as  with  a  view  to  counteract  the  effects  of  the 
'^  neutral  league.  The  Vestal  frigate,  commanded  by 
"  Captain  Keppel,  took,  near  the  banks  of  Newfoundland, 
"  a  Congress  packet.  The  papers  were  thrown  overboard  ; 
"  but  by  the  intrepidity  of  an  English  sailor,  recovered  with 
"  little  damage. 

"  They  fully  proved  the  perfidy  of  the  Dutch,  who, 
*^  before  the  existence  of  any  dispute  with  Great  Britain, 
"  had  entered  into  a  formal  treaty  of  amity  and  commerce 
"  with  the  revolted  colonies,  fully  recognising  their  indepen- 
"  dence,  and  containing  many  stipulations  highly  injurious 
"  to  England,  and  beneficial  to  her  enemies,  both  in  Europe 
''  and  America.  Disagreements  on  some  of  the  arrange- 
"  ments  had  occasioned  delays  in  its  completion.  But 
"  Henry  Laurens,  late  President  of  the  Congress,  who  was 
**  one  of  the  passengers  in  the  captured  vessel,  was  author- 
"  ised  to  negotiate  definitely,  and  entertained  no  doubt  of 
"  success.  On  his  arrival  in  London,  Mr.  Laurens  was  ex- 
"  amined  before  the  Privy  Council,  and,  on  his  refusal  to 
"  answer  interrogatories,  committed  to  the  Tower  (w)." 


{f)  In  a  letter  to  Mr.  Sumner,  not,  I  believe,  the  Chairman  of  the 
Committee  of  Foreign  Relations  in  Congress. 

(w)  Adolphus,  History  of  England,  vol.  iii.  p.  221, 
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Adolphus  is  perfectly  accurate  in  saying  that  the  Mercury, 
commanded  by  Captain  Pickles,  was  an  American  belligerent 
vessel.  The  despatches  from  Captain  Keppelto  the  Admiralty 
afford  proof  of  the  fact.  The  vessel  was  condemned  in  the 
Vice- Admiralty  Court  (commissioned  as  a  Prize  Court)  in 
Newfoundland.  Laurens  was  brouo-ht  to  England.  The  dif- 
ference  between  this  case  and  that  of  the  Southern  Envoys 
is  obvious.  First,  despatches  were  thrown  overboard — an 
act  which  has  frequently  enured  to  the  condemnation  of  a 
neutral  ship ;  secondly,  the  ship  was  not  Dutch,  and  neutral, 
but  American  and  belligerent ;  thirdly,  Holland  was  only 
professedly  neutral,  but  really  belligerent  against  England, 
as  those  very  despatches  demonstrated.  The  declaration  of 
war  by  England  against  her  followed  close — namely,  on  the 
20th  December  1780.  Fourthly,  the  ship  as  well  as  the 
man  was  captured.  So  clear,  indeed,  was  the  justice  of 
the  seizure,  that  neither  Holland  herself,  nor  any  other 
State,  uttered,  then  or  afterwards,  the  semblance  of  a  remon- 
strance against  the  act.  This  supposed  precedent  turns 
out,  then,  to  be  no  precedent  at  all ;  were  it  otherwise,  Inter- 
national Law  is  not  made  out  of  a  single  bad  precedent, 
but  out  of  sound  principles  applied  to  each  case  as  it  arises, 
and  illustrated  by  consistent  practice. 

Upon  the  whole  the  case  of  the  Trent  may  be  considered 
as  having  established  the  proposition  that  the  ambassador  of 
a  belligerent  cannot  be  taken  from  the  ship  of  a  neutral 
upon  the  high  seas. 
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CHAPTEE  TIL 

EMBASSY — RIGHT    TO    RECEIVE. 

CXXXI.  States  which  have  the  right  to  send,  have 
the  right  to  receive  embassies  («),  {droit  passif — passives 
Gesandtsckaftsrechi). 

The  active  and  the  passive  right  of  legation  are  inseparably- 
connected,  and,  as  will  be  seen,  the  rule  extends  generally 
to  the  sending  and  reception  of  the  same  grade  of  diplomatic 
agents. 

It  is  said  by  Kliiber  and  Miruss  (^)that  depeyident  States 
have  not  necessarily  the  latter,  because  they  have  the  former 
right.  But  it  does  not  appear  on  what  principle  this  position 
is  to  be  maintained,  and  no  authority  is  cited  in  support  of  it. 
On  the  other  hand,  Vattel,  Martens,  Wheaton,  and  other 
writers  do  not  qualify  the  general  principle  which  has  been 
laid  down. 

Perhaps,  however,  where  the  right  to  send  is  exclusively 
derived  from  treaty^  as  in  the  now  obsolete  cases  of  Mol- 
davia and  ^Yallachia  above  cited,  the  right  of  reception,  not 
being  mentioned  in  the  instrument,  cannot  be  inferred  as  a 
matter  of  necessary  implication  (c). 

But,  as  a  general  proposition,  the  right  of  sending  and 
receiving  embassies  is  inherent  in  all  States ;  and  it  there- 
fore follows  that  to  prevent  the  free  exercise,  in  either  way, 
of  this  right,  would  constitute  a  very  heinous  violation  of 
International  Law,  a  crime,  which,  inasmuch  as   it  affected 


(a)    Vattel,  1.  iv.  c.  v.  s.  57.  (5)  Kliiher,  s.  176. 

Martens,  s.  188.  Miruss,  s.  80. 

Pando,  tit,  cuarto.  (e)    Vide  ante,  p.  157. 
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the  interests,  would  justify  the  interference  of  all  nations  on 
behalf  of  the  one  which  had  been  so  injured  (d). 

CXXXII.  A  State  has  a  right  to  receive,  as  it  has  to 
send,  an  embassy ;  but  a  State  is  not  under  an  obligation  of 
duty  to  send  or  to  receive  an  embassy. 

Upon  the  consideration  of  this  last  point  three  questions 
arise,  viz. : 

1.  Is  a  State  bound,  as  a  general  proposition,  to  receive 
an  ambassador  at  all  ? 

2.  Is  it  bound  to  receive  any  ambassador  duly  commis- 
sioned ? 

3.  Is  it  bound  to  allow  a  resident  embassy  within  its 
territories  {legationejii  assiduam)  ?  (^) 

CXXXIII.  With  respect  to  the  first  question,  the  sound 
opinion  appears  to  be  that  a  State  is  bound  to  give  audience 
to  an  ambassador,  and,  except  under  most  extraordinary 
circumstances  (y),  to  receive  him  for  that  purpose  within  its 
territories  and  at  its  Court. 

If,  however,  such  circumstances  do  exist,  some  place  must 
be  specified — Vattel  suggests  the  frontier — at  which  the 
ambassador's  message  must  be  received.     A  State  may  be 


{d)  Vattel,  1.  iv.  c.  v.  s.  63  :  "  De  celiii  qui  trouble  un  autre  dans  I'ex- 
ercice  du  droit  d'ambassade." 

"  Cuando  una  nacion  lia  mudado  su  dinastia  6  su  gobierno,  la  regla 
general  es  mantener  con  ella  las  acostumbradas  relaciones  diplomaticas. 
Portarnos  de  otro  modo  seria  dar  a  entender  que  no  reconocemos  la  legi- 
timidad  del  nuevo  orden  de  cosas :  lo  que  bastaria  para  justificar  un 
rompimiento." — Pando,  tit.  cuarto,  ccxxix. 

(e)  Zouch,  De  Jud,  inter  Gentes,  p.  2,  s.  4  :  "  An  legatum  aliquando 
admittere  nou  liceat." 

(/)  Grot.  1.  ii.  c.  xviii.  s.  3  :  "Duo  autem  sunt  de  legatis  quae  ad  jus 
gentium  referri  passim  videmus,  priusw^  admittantur,  diQmdiQ  ue  violentur. 
De  priore  locus  est  Livii,  ubi  Hanno  senator  Carthaginiensis  in  Annibalem 
sic  invehitur  :  '  Legatos  ab  sociis  et  pro  sociis  venientes  bonus  imperator 
noster  in  castra  non  admisit :  jus  gentium  sustidit,'  quod  tamen  non  ita 
crude  intelligendura  est :  non  euim  omnes  admitti  praecipit  gentium  jus  : 
sed  vetat  sine  causa  rejici — causa  esse  potest  ex  eo  qui  mittit,  ex  eo  qui 
mittitur,  et  ex  eo  oh  quod  mittitur.^^ 

Vattel,  1.  iv.  c.  v.  s.  65  :  "  Sans  des  raisons  tres-particulieres." 

Wheaton's  Elem.  ss.  1-261. 

VOL.  II,  N 
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aware  tliat  an  ambassador  is  sent  for  a  mischievous  purpose, 
or,  it  may  be,  from  a  third  nation  for  a  purpose  conceived  to 
be  inexpedient  by  the  refusing  State,  e.g.  reconciliation 
with  another  State.  In  these  cases,  ex  eo  oh  quod  mittitur, 
it  may  refuse  the  ambassador. 

CXXXIV.  With  respect  to  the  second  question,  it  may 
be  unhesitatingly  answered  in  the  negative.  It  is  in  the 
discretion  of  the  receiving  State  to  refuse  the  reception  of  a 
certain  diplomatic  agent ;  but  it  is  not  altogether  an  arbitrary 
discretion.  Some  reason  must  be  alleged  for  the  refusal: 
"  Xon  enim,"  says  Grotius,  '^  omnes  admitti  praecipit  gentium 
"  jus  :   sed  vetat  sine  causa  rejici  "  {g). 

A  State  cannot  reasonably  refuse  to  receive  an  ambassador 
on  the  grounds  of  sex  (/z). 


{(j)  Martens,  ?.  199  :  '-  Dii  clioix  de  Tordre  et  du  nombre  des  ministres.'" 
s.  200 :  "■  Du  clioix  de  la  personne  du  ministre : "'  and  Piuheiro  FeiTeii-a's 
note  on  the  latter.  In  this  instance  his  complaint  against  Martens  is  just, 
viz.  that  he  was  hound  to  have  expressed  his  own  opinion,  and  not  to 
have  contented  himself  with  a  reference  to  other  authorities. 

Grotius,  note  (/),  last  page. 

BynA-ershoek,  Q.  J.  P.  1,  ii.  c.  v. :  "  Qui  recte  legati  mittantur." 

(h)  Zouck,  De  Jure  Fee.  p.  2,  s.  4,  Q.  9,  "  An  foeminis  legatioues  man- 
dari  possint : "'  his  opinion  is,  "  sed  et  quandoque  foeminae  legationibus 
oheundis  maxime  idoneas  hahitae  sunt  :  "'  he  relies  entirely  on  authorities 
drawn  from  Roman  wi-iters. 

Merlin,  ibid.  s.  iii. 

Bynk.  ibid.,  treats  with  contempt  the  argument  that  women  were  in- 
capable by  the  Eoman  law, — a  rule,  he  says,  violated  in  practice  by  the 
Romans,  but  otherwise  of  no  avail :  "nam  de  snis  subditis  princeps  statuit 
pro  arbitrio  suo,  de  alieuis  non  etiam; '"  he  observes  that  neither  '^  ratio  " 
nor  "  usus  "  Excludes  women  from  being  diplomatic  agents.  Not  "  ratio ; " 
'*  in  fcemiuis  enim  reperies  quicquid  in  legatis  jure  desideraveris ;  "  not 
''usus,**  for  Paschalius  in  Le(/ato,  c.  xx.,  has  accumulated  instances  of 
their  employment :  he  cites  passages  from  Plato,  Plutai  ch,  and  Tacitus  to 
prove  the  abihties  of  women,  and  makes  this  curious  Dutch  pleasantry, 
"  sed  ne  muiieribus,  satis  ut  plurimum  cristatis,  cristas  ^-idear  erigere, 
plura  non  addo.'' 

The  passages  in  the  Roman  law  will  be  found,  Z>iy.  1.  iii.  t.  i.  s.  i,  5. 
"  (Praetor  edicto  excepit)  sexiun  dum  fceminas  prohibet  pro  aliis ;;os^M/a;v. 
Et  ratio  quidem  prohibendi  est,  ne  contra  pudicitiam  sexui  congruentem 
alienis  causis  se  immisceant,  ne  virilibus  officiis  fungantur  midieres." 

lb.  L.  t.  7,  s.  4  :  "  Sed  et  eos,  quibus  jus  jjostuiandi  non  est,  legation^ 
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The  League  of  Cambrai  in  1508  was  signed  by  Margaret 
of  Austria,  in  the  name  of  her  brother,  Charles  V.  In  the 
same  place  Louisa  of  Savoy,  mother  of  Francis,  signed  a 
peace,  sometimes  called  Le  Traite  des  Dames. 

It  is  said  that,  in  the  reign  of  Henry  lY.,  France  sent  an 
ambassadress  to  Constantinople.  In  1645,  Louis  XIV.  sent 
la  Marechale  de  Guebriant  to  conduct  to  Poland  the  Princess 
des  Gouzaques,  bride  to  the  King. of  Poland.  Wicquefoit 
says,  erroneously,  that  she  was  the  first  female  diplomatic 
agent.  The  Duchess  of  Orleans  negotiated  as  Plenipoten- 
tiary the  Treaty  between  France  and  England,  which  in 
Charles  11. 's  time  detached  the  latter  country  from  its  alli- 
ance with  Holland. 

"  Minus  frequentari "  (says  Bynkershoek)  *'  mulierum 
*'  legationes  res  certa  est,  sed  non  minus  certa,  etiam  olim 
"  minus  fuisse  frequentatas.  Sed  plus  minusve  sint  fuerintve 
"  frequentatas,  jus  principis  non  tollit,  ejus  igitur  voluntas, 
"  etiam  in  hac  causa,  suprema  lex  est  "  (i). 

CXXXV.  A  State  may  reasonably  refuse  to  receive  one 
of  its  own  subjects  as  a  foreign  diplomatic  agent,  especially 
if  its  Constitution  forbid  the  subject  ever  to  put  off  his  alle- 
giance. 

One  very  good  reason  for  refusing  such  a  diplomatic  agent 
is  the  expediency  of  avoiding  the  very  difficult  question  which 
may  arise  from  a  possible  conflict  between  his  privileges  as 
a  foreign  ambassador  with  his  present  and  former  obligations 
contracted  as  a  subject :  for  it  will  be  seen  that  a  class  of 
these  privileges  is  founded  upon  the  fact  that  the  bearer  of 
them  is  not  a  subject  of  the  country  in  which  he  is  residing 
as  an  ambassador  (J). 

fimgi  non  posse,  et  ideo  in  arenam  missum  non  jure  legatum  esse,  Divi 
Severus  et  Antoninus  rescripserunt." 

lb.  L.  t.  17,  s.  2 :  "  Foeminse  ab  omnibus  ofRciis  civilibus  vel  publicis 
remotae  sunt,"  &c. 

(^)  Bynk.  De  Foro  Leg.  c.  xi.     Q.  J.  F.  1.  ii.  c.  v. 

The  "  Qucestiones  Juris  Fuhlici''  were  published  after  the  treatise  '^  De 
Foro  Legatorumr 

(j)  England  does  not  allow  one  of  her  subjects  to  act  as  a  diplomatic 

N  2 
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Bynkershoek  (k)  is  of  opinion  that  no  objection  exists  to 
the  employment  of  a  subject ;  but  he  builds  his  opinion  on  the 
proposition  that  there  is  no  reason  why  a  subject  should  not 
serve  two  masters,  or  rather  be  actively  the  subject  of  one 
and  passively  the  subject  of  another.  Yet  Bynkershoek 
himself  is  obliged  to  qualify  his  proposition  with  the  con- 
dition that  the  interests  of  the  two  masters  do  not  come  into 
conflict,  or  that,  if  they  do,  the  ambassador  take  no  part  in 
them. 

In  France  (/),  it  has  been  for  some  time  settled  as  a  con- 
stitutional maxim  that  subjects  are  not  admissible  as  am- 
bassadors. An  exception  appears  to  have  been  formerly 
made  in  favour  of  the  ambassador  from  Malta.  The 
Swedish  Law  equally  forbids  the  reception  of  a  subject  as  a 
foreign  ambassador.  The  old  German  Confederation  refused 
upon  special  grounds  to  receive  any  Frankfort  Burgher  as 
the  representative  of  any  member  of  the  Confederation  ex- 
cept of  Frankfort  itself  (m). 


ao-ent  in  England.     See  case  of  Dr.  Stewart,  Debate  in  the  House  of 
Commons,  June  2,  1871. 

(k)  De  Foro  Legatorum,  c.  xi. 

(J)  De  CaiUei'es, in  his  Traite  de  In  manierede  negocier  avec  les  souverains, 
speaks  of  this  castom  as  peculiar  to  France  ;  but  if  it  ever  was  peculiar, 
it  is  not  so  now,  for  such  a  rule  would  probably  be  now  adopted  by  all 
the  Great  Powers. — Merlin,  ih.  v.     Bynk.  De  F.  L.  c.  xi. 
(m)  Heffter,  s.  202,  n.  1. 

Sir  T.  Twiss  observes  (Law  of  Nations,  ii.  p.  276)  : — 
"  A  nation  may  refuse  to  receive  one  of  its  own  citizens  as  the  represen- 
tative of  a  Foreign  Power,  and  in  some  countries  it  is  a  state  maxim  that 
a  subject  is  not  to  be  received  in  such  a  capacity.  Such  was  the  rule 
of  the  French  ^  and  Swedish  -  courts,  and  likewise  of  the  United  Pro- 
vinces.^ But  in  recent  times  two  French  subjects  have  been  accredited 
to  and  received  by  the  French  court  as  the  Representative  Ministers  of 
Foreign  Powers — Count  Pozzo  di  Borgo  as  Minister  of  Russia,  and  the 
Count  de  Bray  as  Minister  of  Bavaria.  Ch.  de  Martens  speaks  of  both 
these  distinguished  diplomatists  as  having  been  naturalised  in  the  foreign 
countries  which  they  respectively  represented." 

M.  Guizot  sent  the  accomplished  and  ill-fated  Rossi,  an  Italian  natu- 

['  De  Caillh-es,  Traits  de  la  manihre  de  ntgocier  avec  les  souvevains,  c.  6,  p.  72.     -  Codex  l<e-. 
Svecia  :  tit.  de  Crimin.  §  7.    ^  Bynkershoek,  De  Foro  Legatorum,  c.  ii.]' 
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As  a  State  may  exercise  its  right  of  refusal  absolutely,  it 
may  also  exercise  it  conditionally, 

A  State  may  declare  beforehand  the  terms  under  which 
it  will  consent  to  receive  its  own  subject  as  a  foreign  diplo- 
matic agent.  But  if  the  subject  be  received  without  any 
such  previously  promulgated  stipulation  he  will  be  entitled 
to  the  full  jus  leyationis.  But  this  is  a  point  of  which  the 
discussion  belongs  to  another  place  {n). 

CXXXVI.  That  the  exile  is  in  any  case,  though  more 
especially  if  his  return  be  forbidden  by  law,  subject  to 
the  refusal  of  his  own  country,  cannot  be  doubted  (o)  ;  the 
only  doubt  is,  as  will  be  seen  hereafter,  whether  he  can 
escape,  by  virtue  of  his  ambassadorial  character,  punish- 
ment in  the  State  which  had  exiled  him,  to  which  he  has 
returned  without  permission  and  therefore  with  an  additional 
offence. 

In  1697,  the  English  ambassador  to  France  obtained  per- 
mission from  the  Government  of  that  country  to  include 
among  his  suit  certain  Fren  chmen  and  refugees  on  account 
of  their  religion,  without  which  permission  Bynkershoek 
thinks  France  might  have  claimed  them  "  ut  reversos 
"  exules  "  (  p). 

Still  more  justly  may  a  State  refuse  to  receive  a  criminal 
whose  sentence  is  yet  unexecuted.  A  Dutchman  con- 
demned to  a  criminal  punishment  by  the  Dutch  East  India 
Company  fled  from  Indi  a  to  England,  and  was  sent  by  the 
latter  country  as  a  diplomatic  agent  to  Holland.  Imme- 
diately on  his  arrival  at  the  Hague  (1636),  the  Dutch 
Company  induced  the  Government  to  put  him  in  prison,  from 
which,  however,  he  was  shortly  afterwards  liberated,  chiefly, 
according  to  Bynkershoek,  because  the  States  General  were 

ralised  in  France,  as  ambassador  to  Home  ;  lie  justifies  this  act  in  his 
memoirs. 

(n)  Story's  Comment,  on  the  United  States,  1.  669. 

MirusSy  s.  83. 

(o)  Bynk.  Q.  J,  P.  1.  ii.  c.  v. 

Zouc/i,  p.  2,  s.  4. 

(p)   Q.  J.  P.  1.  ii.  c.  Y, 
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very  anxious  at  that  particular  period  to  be  on  good  terms 
with  England  (q). 

The  fact  of  the  ambassador  not  being  a  native  of  the 
State  which  sent  him  would  not  alone  afford  a  reasonable 
cause  for  refusal.  The  subject  of  a  third  country  might  be 
the  domiciled  citizen  of  the  country  which  employed  him  as 
ambassador,  and,  even  if  he  were  not  domiciled,  no  objection 
seems  to  lie  against  him,  on  the  sole  ground  of  his  not  being 
a  native  (?'). 

CXXXVII.  The  private  rank  or  birth  of  the  am- 
bassador who  is  sufficiently  ennobled  by  his  Sovereign's 
choice  can  constitute  no  ground  of  refusal.  The  King  of 
Spain  employed  Rubens  as  ambassador  both  to  England  and 
Holland  (1633).  A  State,  however,  would  for  its  own 
honour  justly  refuse  a  notoriously  scandalous  person,  and 
less  justly,  but  lawfully,  any  person  known  to  be  personally 
disagreeable  to  the  head  of  the  State  (s). 

How  far  the  religion  of  the  ambassador  can  be  considered 
an  objection  will  be  presently  discussed  {t).  It  is  only 
necessary  to  state  here  that  no  State  is  bound  to  receive  a 
Papal  Legate  or  Nuncio,  armed  either  by  specific  instruc- 
tions or  by  the  general  Canon  Law,  with  powers  injurious 
to  the  Established  Church  or  to  the  sovereignty  of  the 
State  over  all  causes,  ecclesiastical  as  well  as  civil. 
States  have  a  right  to  refuse  the  reception  of  such  a  minister, 

{q)  Q.  J.  F.  1.  ii.  c.  V. 

Merlin,  ih.  iv. 

(r)  In  1871  a.d.,  Count  Beust,  who  had  been  a  subject  of  the  Kino^  of 
Saxony,  and  very  recently  Prime  Minister  of  that  country,  was  received 
in  England  as  ambassador  of  Austria. 

(s)  WicqiLefort,\.^.  iZ.  L^Amhassadeur  doit  estre  ayreahle.  "  Le  mesme 
droit  de  g-ena  qui  ne  permet  pas  qu'on  fasse  violence  ou  outrage  an  ministre 
qui  a  este  admis  et  reconnu,  permet  aux  princes  de  ne  point  admettre  un 
ministre  dont  ils  puissent  recevoir  du  ddplaisir,"  Wicquefort  gives  a 
catalogue  of  ambassadors  refused  on  this  ground.  The  Duke  of  Bucking- 
ham, employed  by  Charles  I.,  might  well  have  been  rejected  both  by  Spain 
and  France  on  account  of  tlie  insolence  and  arrogance  of  his  conduct. 

{t)    Vide  2)ost,  Part  viii.  ch,  i. 

Hejfter,  s.  200,  n.  4. 

Mir  us?,  .^.  04. 
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or  to  demand  that  these  powers  be  Ihnited  and  defined,  so  as 
to  be  consistent  with  their  safety,  before  the  bearer  of  them 
be  admitted. 

The  notification  of  the  refusal  to  receive  ought  to  be 
made,  if  possible,  before  the  ambassador  has  left  his  own 
country,  but  it  may  be  imparted  openly  on  his  arrival,  or 
tacitly  by  not  accepting  the  letters  of  credit  (u). 

CXXXVIII.  The  existence  of  a  state  of  war  between 
two  nations  by  no  means  relieves  them  from  the  necessity  of 
receiving  each  other's  ambassadors,  not  of  course  for  the 
purpose  of  residence,  but  of  audience.  It  may  be  necessary 
to  demand  a  passport  or  safe  conduct,  through  the  interven- 
tion of  a  third  State  or  of  a  herald,  and  what  it  is  necessary 
to  demand  may  be  refused  ;  but  the  refusal  cannot  law- 
fully be  grounded  on  the  mere  existence  of  a  state  of  war, 
for  the  greater  the  evil  the  more  stringent  is  the  obligation 
upon  nations  to  adopt  the  readiest  means  of  putting  an  end 
to  it  (x),  and  especially  those  which  are  most  likely  to 
prevent  or  stay  the  shedding  of  blood. 

CXXXIX.  We  have  now  arrived  at  the  discussion  of  the 
third  question  propounded,  viz  : — Is  a  State  bound  to  allow  a 
resident  embassy  (^legatioaeni  ussiduani)  within  its  territories? 

The  continuous  residence  of  an  embassy  is,  to  speak 
strictly,  a  matter  of  comity  and  not  of  strict  right  (y). 


{u)  Mirussj  s.  82. 

{x)  Vattel,  1.  iv.  c.  v.  s.  67  :  Comment  on  doit  admetire  Ics  ministres 
d^un  ennemi. 

(y)    Wheaton,  El.  2,  261,  262. 

Merlin,  ih.  s.  3. 

Heffter,  s.  200. 

Ward,  vol.  ii.  p.  484. 

Lord  Coke,  speaking  of  Henry  VII.,  says,  "  That  wise  and  politique 
king  would  not  in  all  bis  time  sufler  Lieger  {i.e.  resident)  ambassadours 
of  any  foreign  king  or  prince  within  his  realm,  nor  he  with  them  ;  hut 
upon  occasion  used  ambassadours." — 4  Inst.  155. 

diaries  I.  expressed  resentment  against  the  Dutch  for  not  sending  a 
resident  embassy  to  England. —  Wicq.  Mem.  touch,  les  Ambassadeurs,  26. 

In  16G0;  a  noble  member  of  the  Polish  Diet  complained  of  the  continued 
residence  of  the  French  ambassador,  ^-  que  lo  sejour  de  I'ambas^jaduur 
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Nevertheless,  so  long  a  custom  and  so  universal  a  con- 
sent have  incorporated  this  permission  of  continuous  resi- 
dence into  the  practice  of  nations,  that  the  gross  discourtesy 
of  refusing  it  would  require  unanswerable  reasons  for  its 
justification,  and  would  place  the  refusing  in  so  unfriendly 
an  attitude  towards  the  refused  State  as  to  be  little  removed 
from  a  condition  of  declared  hostility. 

Grotius,  indeed,  says,  "  Optimo  autem  jure  rejici  possunt, 
"  quae  nunc  in  usu  sunt  legationes  assiduae,  quibus  quam  non 
"  sit  opus  {z),  docet  nos  antiquitas  cui  illae  ignoratse  "  (a) ; 
but  it  must  be  remembered  that  since  this  opinion  was  ex- 
pressed, a  usage  of  two  additional  centuries  has  imparted, 
according  to  the  principles  laid  down  in  an  earlier  chapter  {b) 
of  this  work,  a  character  approaching  to  that  of  positive 
law  upon  this  institution  of  resident  embassies. 

Vattel  (c)  therefore  declares,  that  even  in  his  time  the 


estoit  suspect,  parce  que  les  amhassadeurs  07it  accoustumes  de  se  retire?'  des 
que  ieur  negociation  est  acheveeP 

In  1668,  au  attempt  was  made  by  various  members  of  the  Diet  to  send 
away  all  ambassadors ;  it  was  resisted  by  the  king  and  senate,  but  is 
said  to  have  been  one  of  the  chief  causes  of  the  dissolution  of  the  Polish 
Diet. —  Wicquefort,  1.  viii. 

(s)  The  Justinian  law  was  unquestionably  adverse  to  the  notion  of  a 
resident  ambassador.  It  had  no  idea  of  protecting  foreign  commerce, 
^' perniciosiim  urhihus  merclmonium  "  {Cod.  1.  iv.  t,  63,  s.  3),  which  it  forbad 
nobles  to  exercise,  and  which  it  conceived  miglit  lead  to  a  revelation  of 
the  secrets  of  imperial  policy.  The  Code  contains  a  very  curious  law, 
beginning :  "  Mercatores  tam  imperio  nostro  quam  Persariim  regi  sub- 
jectos,  ultra  ea  loca,  in  quibus  foederis  tempore  cum  memorata  natione 
nobis  convenit,  nundinas  exercere  minime  oportet :  ne  alieni  regni  {quod 
non  convenit)  scrutentur  arcana,^^  &c. — lb.  s.  4. 

(«)  L.  ii.  c.  xviii.  s.  3,  2.  (b)    Vide  ante,  vol.  i.  p.  41. 

(c)  Vattel,  1.  iv.  c.  v.  s.  QQ.  Des  Ministres  residents.  "  La  coutume 
d'entretenir  partout  des  ministres  continuellement  residents,  est  auiour- 
d'hui  si  bien  etablie,  qu'il  faut  alleguer  de  tres-bonnes  raisons  pour  refuser 
de  s'y  preter  sans  offeuser  personne." 

Miruss,  s.  82. 

"  Hodie  tamen  ita  usurpantur  ut  sine  illis  amicitia  vix  stabilis  inter 
populos  diversos  coli  videatur,  etsi  nee  minus  usum  habeat  exploratorum." 
— Huherus  de  Jure  Civili,  1.  iii.  c.  xii. 
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custom  was  so  deeply  rooted  as  to  require  excellent  reasons 
for  its  abrogation  by  any  individual  State. 


The  whole  question  is  well  summed  up  :  "  Se  deben  recibir  los  mini- 
stros  de  un  soberano  amigo ;  y  dunque  no  estamos  extrictamente  obligados 
a  tolerar  su  residencia  perpetua,  esta  pratica  se  ha  hecho  tan  g-eneral  en 
nuestros  dias  que  no  pudieramos  separarnos  de  ella  sin  muy  graves 
motivos.'" 
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CHAPTER    IV. 

EMBASSY — GENERAL  STATUS. 

CXL.  We  have  now  considered  the  Kights  and  the 
Duties  incident  to  the  sending  and  receiving  of  embassies. 
The  next  subject  for  discussion  is  the  Status  which  Inter- 
national Law  ascribes  to  those  who  are  so  sent,  and  to  those 
who  are  so  received. 

This  status  is  composed  of  rights  stricti  juris,  resting  upon 
the  basis  of  natural  law  and  therefore  immutable,  and  of 
privileges,  originally  not  immutable,  but  so  rational  in  their 
character,  and  so  hallowed  by  usage,  as  to  be  universally 
presumed,  and  to  become  matter  of  strict  right  if  their  abro- 
gation have  not  been  formally  promulgated  (a  case  almost 
inconceivable)  before  the  arrival  of  the  ambassador.  The 
former  are  usually  described  under  the  title  of  inviolability, 
the  latter  under  the  title  of  exterritoriality  (a).  It  is  with 
the  former  that  we  are  at  present  concerned  [b). 

CXLI.  The  right  of  sending  embassies  being  esta- 
blished, the  personal  inviolability  (^i?iviolabilitas,i7iviolabilite, 


(a)  The  necessity  of  tlie  case,  the  usage  of  foreign  writers,  the  great 
convenience  of  the  term,  will,  it  is  hoped,  justify  the  attempt  to  naturalise 
this  word. 

(b)  Vattel,  1.  iv.  c.  v.  s.  55,  ih.  c.  vii.  s.  81,  and  s.  103.  "Nous  avons 
deduit  rindependance  et  I'inviolaLilite  de  Tambassadeur  des  principes 
naturels  et  nccessaires  du  droit  des  gens — ces  prerogatives  lui  sont  con- 
firmees par  I'usage  et  le  consentement  general  des  nations." 

Heffter,  s.  204  :  "  eiu  so  von  selhst  sick  verstehendes  RecJit."'  S.  205. 
"  Jn  der  Natur  der  Sache  i.«t  nun  ein  Mehveres  nicht  begriiiidet,"  u.  s.  w. 

Klilber,  s.  203  :  "  Den  Gesaudten  raumt  tlieils  das  naturliche  Volkerrecht, 
theils  das  positive  der  europaischen  Staaten,  besondere  Vorrechte  ein," 

U.  8.  W. 
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Uiwerletzharkeii)  of  the  ambassador  follows  as  a  necessary 
consequence. 

Every  foreigner,  indeed,  is  under  the  protection  of  the 
State  in  which  he  is  commorant,  and  is  so  far  inviolable. 

But  this  attribute  is  in  a  special  manner  ascribed  to  the 
representative  of  a  Foreign  State,  in  whom  the  image  of  his 
Sovereign  and  the  majesty  of  his  country  are  as  it  were 
visibly  present ;  therefore  the  expression  oi  sanctity  {^sanctitas, 
per  Sonne  sacre,  Heiligkeit)  is  often  applied  by  jurists,  philo- 
sophers, and  historians,  of  all  ages  and  countries,  as  applicable 
to  the  bearers  of  an  embassy  (c). 

CXLII.  Any  offence  committed  against  their  person  is 
or  ought  to  be  considered  by  the  State  as  an  offence  against 
the  State  itself  (cr/z/^e  d^Etat). 

The  injury  done  to  an  ambassador  is  not  merely  an  injury 
done  to  the  Sovereign  and  country  which  he  represents,  but 
a  violation  of  the  common  welfare  and  general  safety  of  all 
nations. 

Therefore  there  is  a  peculiarity  incident  to  this  right  (^d), 


(c)  Grotius,  1.  ii.  c.  xviii.  s.  1  :  "  Passim  eiiim  legimus  sacra  legationura, 
sa7ictimoniam  legatorum  .  .  .  sancta  corpora  lefratonim." 

lb.  s,  iv.  5  :  '^  Quare  omuino  ita  censeo,  placiiisse  gentibus  lit  commimis 
mos,  qui  quemvis  in  alieno  territorio  existeiitem  ejus  loci  territorio  sab- 
jicit,  exceptionem  pateretur  in  legatis,  iit  qui  sicut  fictione  quadam 
habentur  pro  personis  mittentium,  senatus  faciem  secum  attulerat,  auctori- 
tatem  reipuhlicce,  ait  de  legato  quodam  M.  Tullius/'  &c. 

Byyikershoek,  De  F.  L.  c,  v.  De  Sanctitate  Legatorum,  &c.  :  "  Plus  scire 
attinet,  qua  ratione  legati  apud  omnes,iit  dixi,  gentes  habeantur  sancti — 
Et  si  sanctum  id  sit,  quod  ah  injuria  hominum  defemum  atque  munitum 
est,  lit  esse  dicit  Marcianus  iu  1.  8.  pr.  ff.  De  Eev.  Divis.,  iitque  ex  pro- 
prietate  verbi  deducit  Festus  in  V.  sanctum,  dicendum  videbatur  sancti - 
tatem  id  legatis  praestare,  ne  dicto  factove  offendere  b'ceat,  quia  imaginem 
pi-incipis  sui  ubique  circumferunt,  quia  pacis  et  foederum  nuucii  sunt  et 
proxenetas,  et  sine  bis  gentium  societas  et  beata  quies  salya  esse  nequit." 

Vattel,  1.  iv.  c.  vii.  s.  81  and  s.  02 :  "  L'inviolabilite  du  ministre  public, 
ou  la  surete  qui  lui  est  due,  ^;/i/,.s  sain/cement  et  plus particuliercnietit  qua 
tout  autre  etranger  ou  citoyen." 

Martens,  s.  214. 

KUiher,  s.  203. 

(d)  Whether  Vattel  be  right  or  not  in  the  application  of  the  priuciple 
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viz.  that  an  infringement  of  it,  unlike  the  invasion  of  parti- 
cular national  interests,  becomes  immediately  and  directly  a 
matter  of  general  international  concern,  and  entitles  all 
nations  to  demand  and  enforce  atonement  for  the  offence  and 
punishment  of  the  offender. 

CXLTII.  The  atonement  and  punishment,  moreover,  are 
to  be  measured  by  a  standard  different  from  that  which  might 
satisfy  an  injury  done  to  a  private  subject  (e). 

An  ambassador,  it  will  be  seen,  may,  with,  but  not  with- 
out (/),  the  consent  of  his  master,  waive  his  privilege  of 
exemption  from  the  local  tribunals  ;  but  if  wrong  has  been 
done  or  an  insult  offered  to  him,  he  cannot  appear  as  a  com- 
mon person  demanding  satisfaction  in  a  court  of  justice ;  he 
has  a  right  to  demand  that  the  State  in  which  he  is  residing 
prosecute  the  wrongdoer  as  a  public  criminal  {g) . 

CXLIV.  There  is  another  peculiarity  incident  to  this 
right  which  requires  observation.  The  Civil  Law  of  Rome 
expressed  a  sound  principle  of  jurisprudence,  in  declaring 
that  it  was  competent  to  a  person  to  waive   any  advantage 


of  the  law  to  tlie  case  of  the  ambassadors  of  Francis  I.,  put  to  death  by  the 
Governor  of  Milan  through  which  city  they  were  travelling  to  Constan- 
tinople, the  principle  which  he  lays  down  is  sound  and  true :  "  Et  comma 
il  n'en  donna  point  de  satisfaction  convenable,  Fran9ois  l*''^  avait  un  tres- 
juste  sujet  de  lui  declarer  la  guerre,  et  meme  de  demander  Passistance  de 
toutes  les  nations.  Car  une  affaire  de  cette  nature  n'est  point  uu  diiferent 
particulier,  une  question  litigieuse,  dans  laquelle  chaqne  partie  tire  le 
droit  de  son  cote  *,  dest  la  querelle  de  toutes  les  nations,  interessees  a  main- 
teuir  comme  sacres  le  droit  et  les  moyens  qu'elles  ont  de  communiquer 
ensemble  et  de  traiter  de  leurs  affaires  " — 1.  iv.  c.  vii.  s.  84.  "  Quiconque 
fait  violence  a  un  ambassadeur  ou  a  tout  autre  ministre  public  ne  fait  pas 
seulement  injure  au  souverain  que  ce  ministre  represente  ;  il  blesse  la 
stirete  commune  et  le  salut  des  nations ;  il  se  rend  coupable  d'un  crime 
atroce  en  vers  tons  les  peuples." — Ih.  s.  81. 

(e)  "Quid  igitur  est  praecipuum  in  legatis  ?  hoc  videlicet,  ut  in  eos,  qui 
legatos  male  habent,  severius  animadvertatur,  atque  ita  ob  personarum 
sanctitatem  poena  atrocior  statuatur,  quam  solet  statui  in  eos,  qui  privatum 
quemcunque  laesissent." — Bynh.  7>  Foro  Leg.  c.  v. 

Mlruss,  s.  337. 

(/)    United  States  v.  Benner,  1  Baldwin  i^Aimrican)  Reports,  240. 

{(j)    Vattel,  1.  iv.  c.  viii.  s.  3. 
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which  had  been  introduced,  for  his  sake  only,  into  a  cove- 
nant (h). 

The  Sovereigns,  therefore,  of  the  State  may  waive  the 
rights  due  to  them  in  the  person  of  their  ambassadors,  but  the 
ambassadors  themselves  have  no  such  liberty,  because  these 
rights  are  not  incident  to  their  office  for  their  own  private 
convenience,  but  for  the  honour  of  their  Sovereign,  the  good 
of  their  country,  and  the  welfare  of  all  nations  (i).   ] 

This  principle  is  to  be  found  in  the  Roman  Law,  even 
with  respect  to  the  legatus  of  a  subordinate  city  or  province 
of  the  empire.  Suits  might  not  be  instituted  against  him  : 
"  Julianus,  sine  distinctione  denegandam  actionem.    Merito  ; 


(Ji)  Cod.  1.  ii.  t.  3,  De  Pactis,  s.  29  :  "  Si  quis  in  conscribendo  instru- 
mento,  &c.  &c.,  quare  et  in  hac  causa  pacta  non  valeant,  cum  alia  sit 
regula  juris  antiqui,  omnes  licentiam  habere,  liis,  quae  pro  se  introducta 
sunt,  renunciare." 

(i)  Bynkershoek,  De  Foro  Leg.,  at  the  end  of  his  xxiii.  chapter, 
"  Legatus  an  jurisdictionem  prorogare  et  fori  privilegio  renunciare  possit," 
arrives  at  pretty  much  the  same  conclusion  as  is  expressed  in  the  text 
here :  "  Ego  vero,  quicquid  earum  rerum  sit,  non  ausim  dicere,  legatum, 
inconsulto  principe,  juri  suo  renunciare  posse  ;  ad  quid  enim  legatorum 
privilegia,  quam  ut  ipsi  principibus  suis  magis  utiles  sint,  et  eorum  legatio 
nulla  re  impediatur  ?  Magis  igitur  hsec  privilegia  pertinent  ad  causam 
Principis,  quam  ipsius  legati :  sibi  renunciatioue  sua  legatus  nocere  potest, 
Principi  non  potest."  Then  follows  a  position  doubtfully  expressed  even 
at  the  time  he  wrote,  and  which  can  now  be  scarcely  admitted  at  all : 
''  Atque  ita,  consulta  I'cdione,  forte  dicendum  est,  legatum  in  causa  delicti 
nimquain  privilegio  fori  renunciare  posse,  in  causa  civili  non  aliter,  quam 
ut  adversus  eum  jus  dicatur,  non  ut  sententia  executioni  mandetur,  in 
quid  per  eam  impediretur  legatio,  ut  in  causa  criminali  tantum  non  sem- 
per impediri  solet,  Sed  ad  manum  non  sunt  ea  gentium  exempla,  ut  ex 
jure  gentium  ea  de  re  possim  constituere." 

For  the  "  ratio,"  he  refers  to  the  passage  cited  below  from  the  Digest. 
In  neither  case,  at  the  present  time,  can,  it  is  conceived,  the  ambassador, 
rege  inconsulto,  forego  his  right. — De  Foro  Leg.  c.  xxiii.  injine. 

Vattel,  1.  iv.  c.  viii.  s.  xi. :  "Mais  si  Fambassadeur  veut  renoncer  en  partie 
a  sou  independance  et  se  soumettre  a  la  juridiction  du  pays  pour  affaires 
civiles,  il  le  pent  sans  doute,  pourvu  que  ce  soit  avec  le  consentement  de 
son  maitre.  Sans  ce  consentement,  Fambassadeur  n'est  pas  en  droit  de 
renoncer  a  des  privileges  qui  interessent  la  dignite  et  le  service  de  son 
souverain,  qui  sont  fondes  sur  les  droits  du  maitre,  faits  pour  son  avan- 
tage  et  non  pour  celui  du  ministre." 
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"  ideo  enim  non  datur  actio,  ne  ab  officio  suscepto  legationis 
'^  avocetur  "  (j) ;  and  again — "  De  {k)  eo  autem  qui  adiit 
**  haereditatem  Cassius  scribit,  quamvis  Rom^e  adierit  haere- 
"  ditatem,  non  competere  in  eum  actionem,  ne  impediatur 
*'  legatio  :  et  hoc  verum  est." 

This  proposition  as  to  the  incompetency  of  the  representa- 
tive to  consent  to  the  renunciation  of  rights  of  inviolability 
belonging  to  his  constituent,  is  also  applicable,  by  the  practice 
of  nations,  if  not  by  the  reason  of  the  thing,  to  the  renuncia- 
tion of  the  privileges  of  exterritoriality. 

CXLV.  These  rights  of  inviolahility ^  flowing  from  the 
Law  of  Nature  and  the  reason  of  the  thing,  are  applicable 
to  all  societies,  and  therefore  unalterable  by  any  individual 
member  of  the  community  of  nations. 

These  rights  have  been  acknowledged  and  respected  since 
the  dawn  of  civilisation  in  all  ages,  and  are  not  without  ves- 
tiges of  their  recognition  even  among  barbarous  tribes. 

Grotius,  at  the  outset  of  his  excellent  chapter  De  Lega- 
tionum  Jure,  observes  that  the  sanctity  of  ambassadors,  the 
sacred  rights  of  embassies,  the  inviolability  of  treaties,  are 
topics  abounding  in  the  works  of  writers  of  all  ages  (/). 


( /)  Dig.  1.  V.  t.  1,  De  Judiciis,  &c.,  s.  24. 

{%)  Ibid.  s.  26. 

(/)  "  Passim  enim  legimus  sacra  legationum,  sanctimoniam  legatorum, 
jus  gentium  illis  deLitum,  jus  divinum  humanumque,  sanctum  inter 
gentes  jus  legationum,  foedera  sancta  gentibus,  foedus  liumanum,  sancta 
corpora  legatorum." — lb.  L.  2,  c.  18,  s.  1. 

De  Foro  Leg.  c.  v.  in  prin. :  ''  Ad  satietatem  sufficere  possunt  quae  in 
banc  rem  congesserunt : — videlicet,  Jacobus  Cujacius,  1.  xi.  observ.  c.  6  ; 
Albericus  Gentilis,  De  Leg.  1.  ii.  c.  1  &  ]4 ;  Hugo  Grotius  (princeps  juris 
publici  magister),  1.  ii.  c.  18,  s.  1  &  6,  in  nota,  adque  eum  locum  tantum 
non  omnes  Grotii  interpretes.^^ 

Wicquefort,  1.  i.  cc.  27,  28. 

Montesquieu,  De  V Esprit  des  Lois,  1.  xxvi.  cliap.  21. — "  Qu'il  ne  faut 
pas  decider  par  les  lois  politiques  les  chores  qui  appartienneiit  au  droit 
des  gens. 

"  Les  lois  politiques  deniandent  que  tout  bomme  soit  soumis  aux  tri- 
bunaux  criminels  et  civils  du  pays  ou  il  est,  et  a  I'animadversion  du 
souverain. 
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Bynkershoek  remarks,  that  all  treatises  onthejus  lec/ationis 
contain  an  accumulation  of  passages  from  Greek  and  Latin 
authors  upon  tlie  inviolability  of  ambassadors  : — "  et  quo 
"  quis  eruditior  fuit,  eo  plures  auctoritates  attulit  ad  rem, 
"  quam  nemo  negat,  probandam." 

In  the  few  observations  which  follow,  it  is  hoped  that  the 
censure  of  Bynkershoek  will  not  be  incurred. 

CXLVI.  Even  the  Israelites,  being  under  the  peculiar 
dispensation  of  the  Mosaic  law,  appear  to  have  acknowledged 
the  inviolability  of  ambassadors  (w). 

The  Egyptians  clothed  the  functions  of  the  ambassadors 
with  a  religious  character,  and  are  thought  by  some  to  have 
possessed  a  written  code  upon  the  subject ;  and  this  code 
Pythagoras  is  said  to  have  introduced  into  Greece.  The 
Greeks  (tz)  held  in  high  estimation  and  invested  with  religious 
sanctity  the  office  of  ambassadors  {irpsa^sLs) ;  and  the  invio- 
lability of  heralds  {KrjpvKss,  cndnceatores),  who  were  also 
priests,  appears  to  have  obtained  in  the  earliest  periods  of  their 
history.  It  is  probable  that  from  the  Greeks  was  derived 
to  the  Romans  the  very  remarkable  institution  of  the  Col- 
legium Feciale. 


"  Le  droit  des  gejis  a  voulu  que  les  princes  s'envoyassent  des  ambas- 
sadeiirs  ;  et  la  raison,  tir^e  de  la  nature  de  la  cliose,  n'a  pas  permis  que 
ces  ambassadeurs  d^pendissent  du  souverain  chez  qui  lis  sont  envoyes,  ni 
de  ses  tribunaux.  lis  sont  la  parole  du  prince  qui  les  envoie,  et  cette 
parole  doit  etre  libre. 

"  Aucun  obstacle  ne  doit  les  empecber  d'agir.  lis  peuvent  souvent 
deplaire,  parce  qu'ils  parlent  pour  un  homme  ind6pendant.  On  pouvait 
leur  imputer  des  crimes,  s'ils  pouvaient  etre  punis  pour  des  crimes  ; 
on  pourrait  leur  supposer  des  dettes,  s'ils  pouvaient  etre  arret^s  pour  des 
dettes.  Un  prince  qui  a  une  fierte  naturelle,  parlerait  par  la  bouclie 
d'un  bomme  qui  aurait  tout  a  craindre.  II  faut  done  siiivre,  a  I'^gard 
des  ambassadeurs,  les  raisons  tirees  du  droit  des  gens,  et  non  pas  celles 
qui  d^rivent  du  droit  politique  :  que  s'ils  abusent  de  leur  etre  represen- 
tatif,  on  le  fait  cesser,  en  les  renvoyant  cliez  eux  :  on  peut  meme  les 
accuser  devant  leur  maitre,  qui  devient  par  la  leur  juge  ou  leur  com- 
plice." 

(m)   1  Chronicles,  c.  xix. 

(n)    W.  Wachsmuth,  Jus  Gentium  quale  ohtinuit  apud  GrcBcos. 

Alber.  Gentilis,  c.  xvii.    Qucedam  Grceeorum, 
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CXLVII.  The  concourse  of  lawless  adventurers  and  free- 
booters who  laid  the  foundations  of  imperial  Rome,  built,  out 
of  the  resources  of  their  own  genius,  the  chief  foundations 
of  their  domestic  society.  The  principles  of  civil  obedience, 
the  acknowledgment  of  the  relations  of  family,  the  adminis- 
tration of  justice,  the  ordinances  of  religion,  the  institution, 
in  fine,  of  the  State,  seem,  according  to  the  doubtful  notices 
of  their  early  annals,  to  have  found  their  chief  root  in 
their  own  character,  as  developed  by  the  exigencies  of  their 
condition  ( o). 

This  was  not  the  case,  however,  with  respect  to  the 
acknowledgment  and  observance  of  the  rules  of  right  and 
the  principles  of  justice  in  their  intercourse  with  other  com- 
munities. That  the  necessity  of  any  such  rules  and  prin- 
ciples should,  even  in  the  infancy  of  her  existence,  have  been 
recognised  by  Rome,  and  that  this  recognition  should  have 
been  made  a  part  of  her  constitution,  is  a  fact  which  distin- 
guishes her  from  all  other  nations,  and  which,  at  the  time, 
gave  early  presage  of  that  extraordinary  sagacity  which 
characterised  her  subsequent  career.  That  such  necessity 
should  have  been  felt  was  most  remarkable  ;  that  it  should 
have  been  supplied  from  without,  and  not,  like  the  other  parts 
of  her  constitution,  from  within — that  a  regular  code  of  rites 
and  observances,  respecting  a  branch  of  International  Law, 
should  have  been  at  once  imported  into  Rome  from  a  foreign 
source,  is  also  a  circumstance  of  great  peculiarity.  The 
account  is  given  by  Livy  (/;) : — "  Uttamen  quoniam  Numa 
"  in  pace  religiones  instituisset,  a  se  (Anco  Martio)  bellicte 
"  ceremonise  proderentur,  nee  gererentur  Lolum,  sed  etiam 
"  indicerentur  bella  aliquo  ritu,  jus  ab  antiqua  gente 
"  iEquicolis,  quod  nunc  Fetiales  habent,  descripsit,  quo  res 
"  repetuntur"  {q). 


(o)  Geist  des  romischcn  Rechis,  u.  s.  w.,  von  Rudolph  Ihering.  Leipzig, 
1852. 

(p)  Lib.  I.  c.  32. 

(q)  "  Legati  nomen  fecialis  tenet  cum  ad  foediis  feriendum  aut  indicen- 
dum  bellum  proficiscebatur,  ad  jubendum  alicunde  aliquem  decedere,  ad 
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The  Fecial  institution  lasted  as  long  as  the  free  Republic. 
It  withered  in  the  civil  wars  ;  and  though  the  name  and  the 
title  of  its  chief  officer,  that  of  Pater  Patratus,  existed  in  the 
time  of  the  first  Csesars,  all  trace  of  both  name  and  thing 
disappears  in  the  reign  of  Tiberius. 

The  office  and  functions  of  the  ambassador,  however,  re- 
tained the  sacred  inviolability  which  had  been  among  the 
attributes  of  the  Feciales. 


aliquem  dedendum.'' — Alher.  Gentilis,  1.  i.  c.  12,  De  Jure  Feciali  et  Fatre 
imtrato. 

Grot,  uhi  sup.  s.  10,  in  fine. 

Vide  ante;  vol.  i.  ApjJ.  ii.  p.  645. 


VOL.    II, 
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CHAPTER  V. 

AMBASSADORS — ROMAN     LAW. 

CXLYIII.  (a)  It  is  necessary  to  notice  certain  passages 
relating  to  the  jus  legafionis,  which  occur  in  the  Digest  of 
Justinian,  for  two  reasons : — First,  because,  though  often 
misapplied,  they  have  furnished  materials  for  writers  on  this 
branch  of  international  jurisprudence.  Secondly,  because 
they  do  contain  principles,  and,  in  one  instance  at  least,  a 
direct  enactment,  applicable  to  the  present  subject, 

The  "  legati "  mentioned  in  the  Roman  Law  were  not 
ambassadors  from  foreign  independent  States,  but  dele- 
gates {b)  from  provinces  or  municipalities  subject  to  the 
Roman  empire.  It  is  to  these  officers  that  the  passages  in 
the  Digest  apply,  with  one  very  memorable  exception.  That 
exception  is  to  be  found  in  the  opinion  of  Pomponius,  set 
forth  under  the  title  "  De  Legationibus."  "  Si  quis  "  (he 
says)  legatum  hostium  ptihdsset,  contra  jus  gentium  id  com- 
"  missum  esse  existimatur,  quia  sancti  liabentur  legati:  et 
**  ideo  cum  legati  apud  nos  essent  gentis  alicujus  cum  bellum 
"  eis  indictum  sit,  responsum  est,  liberos  eos  manere.  Id 
"  enim  juri  gentium  conveniens  esse.  Itaque  eum  qui  legatum 
"  pulsasset,  Quintus  Mucins  dedi  hostibus,  quorum  erant 
"  legati,  solitus  est  respondere  "  (<?) 

(a)  Bynhershoeh  devotes  a  whole  chapter  to  this  subject  {DeForoLeg. 
c.  vi.),  which  begins,  *'  Quamvis  non  de  Popiili  Eomani,  sed  de  Gentium 
jurisprudentia  agamus,  ron  abs  re  tamen  erit  de  Jure  Romano  qusedam 
prsemonuisse,  cum  qui  id  audit,  vocemfere  omnium  gentium  videctur  audire, 
cumque  etiam  id  jus,  quod  certa  ratione  in  quibusdam  legatis  constitutum 
est,  ad  omnes  alios  imprudentia  quorum  dam  traduxerit." 

(h)  "Tantum  non  erant  procuratores  et  mandatorii." — Bynh,  ib, 

(c)  Dig.  L.  t.  vii.  s.  xvii.  De  Legationibus. 

Tit.  Ixiii.  Cod.  de  Legationibus. 
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It  is  impossible  to  deny  that  here  is  a  plain  and  direct 
incorporation  of  that  important  part  of  International  Law 
which  relates  to  ambassadors,  into  the  Municipal  Law  of 
Rome. 

But  in  every  other  instance  the  Justinian  law  respecting 
"  legati  "  applies,  as  has  been  observed,  to  a  class  of  deputies 
or  delegates  from  portions  of  the  empire. 

With  respect  to  Criminal  Jurisdiction,  these  laws  pro- 
nounced the  legate  and  the  members  of  his  suite  to  be  jus- 
ticiable at  Rome  for  offences  committed  during  their  legation, 
though  for  offences  previously  committed  they  might  claim 
to  be  tried  at  home  {domum  revocare)  (d);  and  this  law  was 
chiefly  relied  upon  by  the  civilians,  as  warranting  their  opinion 
that  Leslie,  Bishop  of  Ross,  the  Ambassador  of  Mary  Queen 
of  Scots,  was  justiciable  in  England  for  seditious  practices 
committed  in  that  kingdom.  This  obvious  misapplication  of 
the  Roman  Law  has  been  commented  upon  by  most  subse- 
quent jurists  {e). 

With  respect  to  Civil  Jurisdiction,  the  Justinian  laws  con- 
ferred on  legates  the  privilege  of  claiming  to  have  civil  actions, 
brought  against  them  on  account  of  obligations  contracted 
before  the  period  of  their  legation,  remitted  to  their  domestic 
tribunal  {revocandi  domum),  on  the  ground  that  the  business 
of  their  legation  might  be  otherwise  delayed  or  impeded  (/). 

But  this  privilege  was  not  extended  to  obligations  con- 
tracted "  legationis  tempore,^''  on  the  ground  that  a  facility 
would  otherwise  be  given  them  of  fraudulently  possessing 
themselves  of  the  property  of  other  persons. 

By  the  Roman  Law  a  person  might  ''  domum  revocare  " 


{d)  Bynk.  c.  vi. 

(e)  Queen  Elizabeth's  council  were  wiser  than  her  lawyers,  as  Wicque- 
fort  observes :  "  Et  de  fait "  (he  adds)  "  il  y  a  lieu  de  douter  s'ils  ne 
s'^toient  point  tromp6s  en  ce  qu'ils  repondent  sur  le  premier  article  :  et  si 
les  Lois  romaines,  sur  lesquelles  lis  se  fondent,  ne  doivent  pas  estre  appli- 
qu^es  a  ces  ambassadeurs,  que  les  villes  municipales,  ou  les  colonies 
romaines,  envoy  aient  au  Senat  ou  a  I'Empereur." — LAmhmsadeur  et  ses 
Fonctions,  1.  i.  c.  xxvii. ;  et  vide  post. 

(/)  Bynk,  uhi  sup. 

o  3 
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actions  brought  against  hira  at  Rome  for  obligations  con- 
tracted not  at  bis  own  borne,  but  "  intra  provinciam  ;  "  but  if, 
being  himself  the  plaintiff,  he  remitted  the  cause  home,  he 
was  compelled  in  his  turn  to  defend  himself  there  against  all 
actions  that  might  be  brought  against  him. 

The  Koman  Law,  however,  would  not  allow  the  legate 
to  bring  such  actions,  because  he  could  not  in  his  turn,  on 
account  of  the  avocations  of  his  legation,  be  subject  to  actions 
at  the  suit  of  others.  During  the  time  of  his  legation,  therefore, 
he  could  neither  be  plaintiff,  nor  agent  for  another  in  a  civil 
action  —a  rule  which  Bynkershoek  is  strongly  of  opinion  ought 
to  be  adopted  by  International  Law  with  respect  to  ambas- 
sadors. It  is  manifestly  unjust,  he  thinks,  that  an  ambas- 
sador should  be,  as  by  International  Law  he  is,  permitted 
to  bring  an  action,  and  not  be  amenable  to  one  brought  against 
himself  (g).  Upon  the  same  ground,  viz.  "  ne  ab  officio  sus- 
"  cepto  legationis  avocetur,"  no  action  in  rem  could  be  brought 
against  a  legate,  respecting  any  po^ssession  acquired  by  him 
previously  to  his  legation. 

The  Roman  Law  therefore,  relating  to  legates,  bore  some 
resemblance  to,  and  was  not  without  its  effect  upon.  Inter- 
national Law  respecting  ambassadors ;  though  the  circum- 
stances of  the  legate  being  the  subject  of  the  Prince  to  whom 
he  was  sent,  and  of  his  being  the  deputy  from  a  portion  of 
the  same  kingdom,  materially  affected  the  introduction  of 
the  principles  of  the  former  into  the  latter  law.  "  Inter 
"  utrosque  "  (Bynkershoek  says)  ^'  fait  aliqua  similitudo,  et 
"  inde  quod  de  illis  prasdicatur  saspe  et  de  his  praedicari 
"  poterat,  at  non  semper  et  ubique  "  (A). 

CXLIX.  The  Christian  Church  appears  to  have  afforded 
the  earliest  instance  of  resident  ambassadors  (2),  as  she  pro- 
bably did  of  representative  assemblies. 


{g)  Vide  jwst,  Tp.  21i.  Courts  of  justice  have  lield  that  a  Plaintiff 
Ambassador  is  liable  to  counter-demands  in  a  court  of  justice,  and  that 
a  prior  assault  by  a  Foreign  Minister  will  excuse  a  battery  committed  on 
him  in  self-defence. 

(A)  Bynk.  c.  vi.  {i)  Heffter,  s.  199, 
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We  read  in  the  No  veils  of  Justinian  of  apocrisarii  (j), 
sometimes  also  called  responsales,  who  seem  to  have  dis- 
charged the  functions  of  resident  ambassadors  for  the  affairs 
of  the  Church  at  the  court  {iii  comitatu  seu  Princijns  curia) 
at  Constantinople. 

The  right  of  sending  these  officers  appears,  strictly  speak- 
ing, to  have  been  a  privilege  of  the  Patriarchs  only,  though 
occasionally  exercised  by  the  Archbishop  of  Ravenna  and 
other  Metropolitans.  Afterwards,  the  Apocrisarius  or  Re- 
sponsalis  was  chiefly  employed  by  the  Pope  at  the  court  of 
the  Emperor. 

The  Canon  Law  makes  specific  mention  of  the  '^  legatorum 
""  non  violaiidorum  religio,^^  in  its  enumeration  of  the  subjects 
about  which  t\iQJus  gentium  was  universally  admitted  to  be 
conversant  (k). 

The  Church,  however,  was  not  always  able  to  enforce  the 
observance  of  this  important  part  of  International  Law.    And 

{j)  "  Apocrisarius,  ambasciatore  o  procuratore,  aTroKptardpios,  legatus 
alicujus  vel  procurator  qui  pro  eo  respondel,  ab  anoKpivoiiai,  respondeo." 
— Forcellini,  Lexicon. 

Apocrisarius,  Du  Cange, — a  very  full  and  careful  account. 

"  Responsalis,  nuntius :  interdum  et  Apocrisarius  et  qui  Responsa  seu 
negotia  Ecclesiastica  peragebat.  Theodorus  Responsalis  venerabilis  Ecclesice 
Carthaginis,  in  Oonstit.  Justiniaui  de  Africana  Ecclesia/'  &c. — Da  Cange 
V.  Responsalis,  i. 

See  Nov.  6.  c.  ii.  "  Ne  Episcopus  ultra  annum  extra  Ecclesiam  suam 
degat.  Et  illud,"  &c.  "  Propterea  sancimus  si  quando  propter  eccle- 
siasticam  occasionem  inciderit  uecessitas,  banc  aut  per  eos  qui  res  agunt 
sacrarum  ecclesiarum  (quos  apocrisarios  vocant)  aut  per  aliquos  clericos 
buc  destinatos  aut  ceconomos  suos^  notam  imperio  facere,  aut  nostris 
administratoribus  ut  iinpetraut  quod  competens  est/'  &c.  In  c.  iii.  of  tbe 
same  work,  "  Ne  Episcopi  ad  comitatum  Principis  accedant  absque  sy.s- 
taticis  Uteris,"  tbe  bisliops  are  ordered,  "  aut  per  eos  qui  vocantur  Refe- 
rendarii  sanctissimoe  majoris  Ecclesiae  {i.e.  Constantinople),  aut  per  reli- 
giosos  Apocrisarios  cuj usque  dioeceseos  sauctissimorum  Patriarcbarum 
suggerere  si  Imperio,"  &c. 

See  also  Nov.  123,  c.  xxv.  ''  De  Apocrisariis  :  "  c.  xxvi.,  "■  Ne  Episcopi 
legationis  tempore  conveniautur." 

(k)  C.ix..  Did.  1.  "Jus  Gentium  est  sedium  occiipatio,  sedificatio, 
munitio,  bella,  captivitates,  servitutes,  postliminia,  foelera,  paces,  iuduciae, 
legatorum  non  violandorum  religio — lioc  inde  jus  gentium  appellatur,  quia 
60  omnesfere  gentes  utuutur." 
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among  the  many  deeds  of  lawlessness  (/)  which  disfigure  the 
I)€riod  usually  designated  as  the  Middle  Ages,  are  to  be 
found  some  (m),  though  not  many,  violations  of  the  sacredness 
of  the  ambassadorial  person. 

To  these  violations  the  Papal  claim  of  universal  dominion 
and  the  true  spirit  of  chivalry  were  alike  opposed.  The 
Emperor  Frederic  I.  secured  the  safety  of  the  Papal  legates 
who  had  misconducted  themselves  towards  him.  The  op- 
pressive tax  upon  foreigners,  the  droit  cCaubaine,  was,  even 
in  France,  where  it  long  maintained  its  footing,  remitted  in 
favour  of  the  foreign  ambassador.  The  Crusaders  scrupu- 
lously respected  the  character  of  the  ambassador,  even  in 
their  infidel  foe. 

CL.  The  infidel  was  taught  by  his  Koran  the  sacredness 
of  embassies,  though  he  sometimes  interpreted  the  injunc- 
tion as  being  applicable  only  to  Mahometan  nations  (w),  and 
the  Turk  for  a  long  time  persistedin  considering  the  European 
ambassador  as  a  tolerated  spy  in  time  of  peace,  and  a  hostage 
to  be  imprisoned  at  the  breaking  out  of  war. 

CLI.  Lastly,  it  should  be  observed,  that  even  during  the 
ages  of  violence  and  lawlessness  in  Europe,  it  was  the  prin- 
ciple of  the  Roman  Law,  which  afterwards  took  deep  root 
in  Christendom,  that  an  injury  done  to  an  ambassador  should 
be  treated  by  the  Sovereign  of  the  wrongdoer  as  a  crime 
against  the  State. 


(0   TT'art^,  1.  280-8. 

(m)  Piltter,  Beit  rage  ziir  VolkerrechtS'Gesckichte,  169-173. 

MirusSy  s.  333. 

After  all  tiiat  has  been  said  on  this  subject,  many  of  the  examples 
cited  resolve  themselves  into  cases  where  safe  conduct  in  tiine  of  war  had 
not  been  granted,  and  where  the  ambassador  was  seized  in  his  passage 
through  a  third  country.  The  passage  cited  by  Ward  from  Joinville's  Life 
of  St.  Louis,  p.  67,  certainly  speaks  of  it  being,  in  the  loth  centiu'y,  the 
received  custom  in  Christendi.^m  as  well  as  heathendom,  when  war  broke 
out  between  princes,  to  detain  as  a  prisoner  and  slave  the  ambassador  of 
a  prince  who  happened  to  die.  But  this  is  stated  parenthetically,  with 
respect  to  Christendom^  in  the  account  of  the  Patriarch  of  Jerusalem  being 
made  captive  to  the  Emirs  of  Egypt,  and  cannot  be  taken  to  be  true  as  a 
general  proposition  with  respect  to  the  usage  of  Christian  princes. 

(n)  Miruss,  s.  333. 

Merlin,  Ministre  public ,  \.  iii. 
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CHAPTER   VI. 

EMBASSY — EXTENT    OF    INVIOLABILITY  (a). 

CLII.  It  is  not  probable  that  it  will  ever  be  necessary  to 
draw  the  line  of  demarcation  in  practice  between  the  Rights 
of  Inviolability,  founded  upon  the  Law  of  Nature  {jus 
gentium  prinKEDum)^  and  the  Privileges  of  Exterritoriality, 
founded  upon  usage  and  implied  consent  [jus  gentium  secun- 
darium),  and  in  most  Treatises  they  are  treated  of  together 
and  with  little  if  any  distinction  (/>). 

CLII  I.  Nevertheless,  it  concerns  the  interests  of  Inter- 
national Jurisprudence,  considered  as  a  science,  and  it  may 
possibly  be  necessary  in  practice  to  establish  this  distinction. 
What  then  are  the  limits  within  which  this  strict  Right  of 
Inviolability  is  circumscribed? 

1.  To  what  class  of  diplomatic  agents  ? 

2.  To  what  persons  other  than  the  diplomatic  agents 
themselves  ? 

3.  To  what  subject-matter  does  it  extend  ? 

4.  At  what  period  of  time  does  it  begin  ? 

5.  Over  what  period  is  it  extended? 

6.  Is  it  affected  by  the  breaking  out  of  Avar  between  the 
country  which  sends  and  that  wdiich  receives  the  ambas- 
sador ? 

These  are  questions  which  require  as  precise  a  solution  as 
the  nature  of  the  subject  will  admit. 


(a)  Sep^rjs  ovK  €(f)r)  Ojuoio?  ea-eadai  AaKeSuijaoi/iOKTi'  Kciuovs  fih  yap  (Tvy\€aL 
TO.  TTavTOiv  avOpfonoiv  vofiifia,  dnoKTeivuvTas  KT]pv«.ts,  avro?  8e  Tuvra  ov 
noirja-eLv. — Herod,  vii.  lo6. 

(6)  Miruss,  ss.  333--341,  is  very  able  and  learaed  upon  the  poiut. 
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Fii'st, — The  Right  of  Inviolability  extends  to  all  classes 
of  public  ministers  who  duly  represent  their  Sovereign  or 
their  State.  This  may  be  now  considered  as  an  axiom  of 
International  Law  (c). 

Secondly, — The  Right  attaches  to  all  those  who  really 
and  properly  belong  to  the  household  of  the  ambassador — 
those  who,  to  use  the  ordinary  description,  accompany  him 
as  members  of  his  family  or  of  his  suite  {d). 

Such  appears  to  be  the  best  opinion  upon  this  point, 
though,  as  will  be  seen  hereafter,  it  has  been  a  matter  of 
controversy  whether  this  right  attaches,  under  all  circum- 
stances in  an  equal  degree,  to  the  suite  as  to  the  ambassador 
himself  (e). 

Thirdly, — The  Right  applies  to  whatever  is  necessary  for 
the  discharge  of  ambassadorial  functions  (/),  ''  nam  omnis 
"  coactio  "  (Grotius  says)  "  abesse  a  legato  debet,  tam  qu^e  res 
"  ei  necessarias,  quam  qua3  personam  tangit,  quo  plena  ei 
"  sit  securitas  "  {g).  It  seems  to  follow,  therefore,  that  he 
is  entitled,  among  other  immunities,  to  an  exemption  from 
all  criminal  proceedings,  and  to  freedom  from  arrest  in  all 
civil  suits. 

The  private  effects,  and,  above  all,  the  papers  and  corre- 
spondence (h)  of  the  ambassador  are  inviolable. 

The  questions  as  to  members  of  his  suite  who  are  subjects 


( c)    Vide  post,  c.  \-iii.  {d)   Vide  post,  c.  viii. 

(e)    Vide  2)ost,  p.  213,  and  note  (m),  Da  Sd!s  case. 

(/)  Kli'iher,  s.  203.  "  Sie  erstreckt  sich  aiif  alles,  was  als  Bedingiiiig 
der  gesandtscliaftliclien  Wirksamkeit  zu  betracliten  ist :  ganz  vorziiglich 
aiif  Verriclitimg  der  gesandtseliaftliclien  Gescliafte." 

Miriiss,  s.  335. 

{g)  Grotius,  1.  ii.  c.  xviii.  s.  ix.  The  Edict  of  tlie  States  GeDeral  in 
1679,  which  is  discussed  by  Bynkershoek  in  his  ninth  chapter  (jDe  F.  L.), 
is  to  the  same  effect. 

(A)  "On  regarde  done  roiiverture  des  lettres  en  temps  de  paix,  de 
quelque  mauiere  qu'elle  s  execute,  comme  uue  violation  du  droit  des  gens  ; 
mais  la  plus  odieuse  et  la  plus  honteuse  contravention  a  la  foi  publique, 
c'est  qu'un  gouvernement  soufFre  lui-meme  un  tel  abus  dans  ces  bureaux 
de  poste  qui  ont  re^u  les  lettres  avec  la  taxe  sous  le  sceau  du  secret." — 
iJe  Garden,  Traite  comjjlet  de  la  Diplomatie,  toI.  ii.  p.  86,  &c. 
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of  the  State  to  which  he  is  sent,  and  the ,  franchise  of  his 
hotel,  are  reserved  for  future  consideration. 

( i)  Fourthly, — The  Right  attaches  from  the  moment  that 
he  has  set  his  foot  in  the  country  to  which  he  is  sent,  if  pre- 
vious notice  of  his  mission  has  been  imparted  to  it,  or,  in  any 
case,  as  soon  as  he  has  made  his  public  character  known  by 
the  production  either  of  his  passport  or  his  credentials. 

Fifthly, — The  Right  extends,  at  least  so  far  as  the  State 
to  which  he  is  accredited  is  concerned,  over  the  time  occu- 
pied by  the  ambassador  in  his  arrival,  his  sojourn,  and  his 
departure. 

{J)  Lastly,- -The  Right  is  not  affected  by  the  breaking 
out  of  war  between  his  own  country  and  that  to  which  he  is 
sent.  The  Porte,  indeed,  used,  under  pretence  of  securing 
the  European  ambassador  from  the  effects  of  popular  violence, 
but  in  reality  in  order  to  retain  him  as  a  hostage,  to  order 
his  incarceration  in  the  prison  of  the  Seven  Towers. 


(i)  Grot.  1.  ii.  c.  xviii.  s.  vi. :  "  Caeterutn  adinissa  legatio  etiam  apud 
tauto  hostes,  magis  apud  iiiimicos  prsesidiiim.  habet  juris  gentium." 

Vattel,  1.  iv.  c.  vii.  s.  83 :  ''  Quoique  le  caractere  du  ministre  ne  se 
d^veloppe  dans  toute  son  etendue,  et  ne  lui  assure  ainsi  la  jouissance  de 
tons  ses  droits,  que  dans  le  moment  ou  il  est  recounu  et  admis  par  le 
souverain  a  qui  il  remet  ses  lettres  de  cr6ance,  des  qiiil  est  entre  dans  le 
pays  oil  il  est  envoye,  et  quHl  se  fait  connaitre,  il  est  sous  la  protection  du 
droit  des  yens  :  autrement  sa  venue  ne  serait  pas  sure/' 

Martens,  1.  vii.  c.  v.  s.  214. 

De  Garden,  Traite  complet  de  la  Diplomatie,  vol.  ii.  p.  142. 

Merlin,  v.  iii. 

Miruss,  s.  335. 

Heffter,  ss.  204,  210.  {j)  Kliiher,  s.  203. 

Bynk.  De  F.  L.  c.  ix.  Miruss,  s.  336. 
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CHAPTER   VII. 

EMBASSY — INVIOLABILITY — CRIMINAL     LAW. 

CLIV.  We  have  now  to  consider  the  very  grave  and 
difficult  question,  whether  the  inviolability  of  the  ambassador 
shields  him  from  responsibility  to  the  criminal  law  of  the 
State  to  which  he  is  delegated — may  he,  with  impunity, 
conspire  against  the  Sovereign  {crime  (TEtat),  or  commit 
outrage  on  the  lives  and  properties  of  the  subject  (delit 
prive)  ? 

CLV.  With  respect  to  criminal  offences  against  the 
Private  La}o,  these  may  be  of  two  classes  :  (1)  against  the 
property,  (2)  or  the  life  of  individuals.  With  respect  to  the 
former,  the  reason  of  the  thing  and  the  nature  of  the  ambas- 
sador's function  unquestionably  demand  his  exemption  from 
the  criminal  tribunals  of  the  country. 

The  Sovereign  may, according  to  the  gravity  of  the  oH'ence, 
signify,  in  various  w^ays,  his  displeasure,  or  demand  his  re- 
call ;  but  he  can  neither  be  punished  nor  arrested  («). 

In  1763,  the  Ambassador  of  Holland  at  the  Court  of  the 
Landgrave  of  Hesse-Cassel  was  accused  of  mal -ad ministra- 
tion of  a  testamentary  trust.  The  Government  of  Cassel 
called  upon  him  to  render  an  account,  which  he  refused  to 
do,  whereupon  he  was  arrested  with  a  view  to  obtain  from 
him  the  necessary  documents  connected  with  the  trust.  But 
the  Landgrave  was  obliged  to  send  a  special  embassy  to 
Holland,  to  make  apology  and  reparation  for  this  infraction 
of  International  Law  {b). 


(a)  De  Garden,  \o\.  ii,  p.  149. 
(6)  Ibid.  pp.  149,  150. 
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CLVI.  With  respect  to  graver  offences  against  the  Cri- 
minal Law,  such  as  murder,  the  question  is  more  difficult ; 
but  the  true  proposition  of  International  Law  upon  this 
subject  is  as  laid  down  by  Grotius,  namely,  that  the  guilty 
person  cannot  be  tried  by  the  foreign  tribunals  (c).  This 
doctrine  is  also  supported  by  Wicquefort  {d),  Zouch  (e), 
Bynkershoek  (/),  and  Vattel  (g). 

Great  authorities  in  the  English  law.  Coke  {h),  Comyns 
(i\  Hale  (j),  Foster  (k),  held  a  contrary  doctrine  ;  but 
Blackstone  (/)  correctly  states  that,  whatever  may  have 
formerly  been  the  opinion,  this  country  follows,  as  others  do, 
the  opinion  of  Grotius. 

CLVII.  With  respect  to  crimes  against  the  majesty  of 
'the  State,  such  as  conspiracies  against  the  Government  or  the 
Sovereign  thereof,  it  appears  to  be  now  the  clear  law  that 
no  judicial  process  in  the  State  against  which  the  offence 
has  been  committed  can  be  put  in  motion  against  the 
Representative  of  a  foreign  Sovereign. 

CL  VIII.  Such  appears  to  be  the  best  and  most  generally 
received  opinion.  There  are  not,  howev^er,  wanting  writers 
who  draw  a  distinction  between  the  commission  of  mala  pro- 
hibita  and  mala  in  se,  and  between  ^^r/«;<z^«  and  puhlica  de- 
llcta.  But  the  reasons  of  exemption  apply  to  both  cases; 
namely,  first,  because  the  nature  of  the  ambassador's  func- 
tions demands  the  most  absolute  freedom  in  every  case  that 
may  arise,  "  securitas  legatorum  utilitati  quae  ex  poena  est 

(c)   Grot.  1.  ii.  c.  xviii,  4,  5. 

Wm'd,  vol.  ii.  pp.  515-16. 

{d)  "  Wicquefort  "  (Mr.  Ward  truly  observes)  "  composed  his  Treatise 
on  Ambassadors  to  establish  tliis  proposition,  he  being-  at  the  time  under- 
going punishment  from  Holland,  while  minister  of  Liiueburg  at  the 
Hague,  for  betraying  the  secrets  of  Holland,  in  whose  service  he  also 
was." 

(e)  Solat.  Qucest.  De  Le//.  del  Jud.  Comp. 

(/)  l)e  Foro  Leg.  c.  17,  18,  10.  (g)  L.  ii.  ss.  94,  05,  96. 

(h)  4ith  Inst.  153.  (^)  Dig.  art.  Ambassador. 

{j)  Pleas  of  the  Crown,  i.  99. 

{U)   Crown  Law,  18S.      Vide  ante,  vol.  i.  p.  21. 

(/)   Comment,  i.  253,  254. 
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"  prseponderat "  (m).  Secondly,  because  the  ambassador 
represents  the  person  of  another,  and  is  recognised  in  that 
capacity  by  the  tacit  compact  by  which  he  is  admitted  into 
the  country  (?z)  ;  it  has  been  nobly  said ;  "  ils  sont  la  parole 
"  du  Prince  qui  les  envoie,  et  cette  parole  doit  etre 
''  libre"(o). 

It  is  not  meant,  however,  to  convey  the  impression,  either 
that  the  ambassador  is  to  escape  without  punishment,  or  that 
the  State  in  which  he  is  discharging  his  functions  is  power- 
less to  resist  his  open  violence  (;?),  or  to  stay  his  secret 
machinations  against  her  public  safety  {q),  or  to  redress  the 
rights  of  a  subject  whom  he  may  have  criminally  injured  (?'). 

It  is  the  duty  and  the  right  of  the  injured  State,  under 
these  circumstances,  to  oppose  force  to  force,  and  in  the 
event  of  secret  machinations,  to  secure  the  person  of  the 
ambassador  and  remove  him  from  her  borders,  and  in  the 
case  of  the  privatum  delictum,  to  insist  upon  his  being  tried 
by  the  tribunals,  or  the  proper  authorities,  of  his  own 
country  (5). 


(m)  Grot,  1.  ii.  c.  xviii.  4. 

(n)    Ward,  vol.  ii.  p.  516. 

Grot.  1,  ii.  c.  xviii.  4,  5. 

Huherus,  De  J.  C.  1.  iii.  c.  12,  22,  24. 

(o)  Montesquieu,  De  VEspr.  des  Lois,  Pt.  II.  1.  xxvi.  c.  21. 

{p)  "  Quod  si  vim  armatam  inteutet  legatus,  saae  occidi  poterit,  uon 
per  modum  jjoencB  sed  per  luoduin  naturalis  defensionis.'^ — Grot.  1.  ii,  c, 
xviii.  4,  7. 

(q)  "  Pour  ce  qui  est  des  crimes  d'Etat  les  mesures  les  plus  severes  a 
regard  d'un  envoye,  soit  qu'il  ait  agi  d'apres  les  instructions  de  sa  cour 
ou  spontanement ;  a  la  verite,  il  n'est  pas  permis,  dans  ce  cas  meme, 
de  lui  faire  subir  une  peine  corporelle,  mais  le  droit  de  le  faire  arreter 
et  transporter,  sous  escorte,  hors  des  frontieres,  est  reclame  sans  opposi- 
tion par  toutes  les  puissances," — De  Garden,  Tr.  de  Dipt.  vol.  ii.  pp.  150-1. 

(r)  "  Si  le  d61it  a  caus6  un  scandale  public,  le  Prince  porte  ses  plaiutes 
au  souverain  du  ministre,  demande  memo  le  rappol  ou  la  punition  du 
coupable,  ct  il  y  a  de.s  exemples,  qu  en  pareijle  circonstance,  on  a  interdit 
a  Tenvoye  de  paraitre  a  la  cour.  Si  le  fait  est  averd,  on  ue  saurait  refuser 
son  rappel  ou  sa  punition." — lb,  150. 

is)  Kluber,  s.  211. 

Stephens''  {Blackstones)  Conim.  ii.  p.  498  (ed.  1858). 
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CLIX.  One  of  the  questions  put  to  the  civilians  in  the 
case  of  the  ambassador  to  Mary  Queen  of  Scots,  which  has 
been  already  referred  to  {t),  was  : — 

"  Whether,  if  an  ambassador  be  confederate,  or  aider,  or 
"  comforter  of  any  traitor,  knowing  his  treason  toward  that 
"  Prince  towards  whom  and  in  whose  realm  he  pretendeth 
"  to  be  ambassador,  he  is  not  punishable  by  the  Prince  in 
*'  whose  realm  and  against  whom  such  treason  is  committed 
"  or  confederacy  for  treason  conspired ;  "  and  to  this  they 
answered,  "  We  do  think  that  an  ambassador  aiding  and 
"  comforting  any  traitor  in  his  treason  toward  the  Prince 
"  with  whom  he  pretendeth  to  be  ambassador  in  his  realm, 
*^  knowing  the  same  treason,  is  punishable  by  the  same 
"  Prince  against  whom  such  treason  is  committed." 

The  opinion  of  the  five  civilians  at  fiist  was  considered  as 
decisive  against  the  Bishop,  but  he  replied  with  firmness  that 
he  had  entered  England  under  a  safe  conduct,  and  with  the 
full  privileges  of  an  ambassador.  Lord  Burleigh  said  that 
no  privilege  could  protect  an  ambassador  offending  against 
the  public  majesty  of  the  Prince  in  whose  court  he  was 
resident,  and  that  such  conduct  rendered  him  liable  to 
a  penal  action.  But  the  Bishop  still  insisted  upon  the 
privileges  of  an  ambassador,  and  observed,  with  equal 
courage  and  truth,  that  they  had  never  been  violated  via 
juris  sed  vidfacti,  never  by  regular  form  of  trial,  but  by 
violence. 

He  was  detained  for  some  time  in  prison,  and  then 
banished  from  the  country,  but  the  Duke  of  Norfolk  and 
other  conspirators  were  put  to  death. 

This  case  has  formed  the  text  of  all  future  discussions 
upon  the  subject  of  the  inviolability  of  ambassadors.  The 
opinion  of  Elizabeth's  civilians  has  been  deservedly  and 
generally  rejected,  by  the  authority  of  the  best  writers,  as 
well  as  by  the  practice  of  the  most  civilised  States  {u). 


(t)    Vide  ante,  p.  196. 

(w)  Bynk,  De  Foro  Leg^  c.  vi. 


206  INTERNATIONAL    LAW. 

Case  of  Mendoza,  the  Spanish  Ambassador  {x). 

CLX.  We  now  proceed  to  consider  the  leading  cases  in 
which  the  doctrine  of  ambassadorial  inviolability  has  been 
brought  under  discussion.  In  the  year  1584,  not  long  after 
the  opinions  delivered  in  the  Bishop  of  Ross's  case,  Mendoza, 
the  Spanish  Ambassador  in  England,  having  conspired  to 
introduce  foreign  troops  and  dethrone  the  Queen  (y),  it  was 
a  matter  of  difficulty  how  he  should  be  punished.  The 
Government,  however,  took  the  opinions  of  the  celebrated 
Alhericus  Gentilisj  then  in  England,  and  of  Hottoman  in 
France,  who  both  asserted  that  an  ambassador,  though  a 
conspirator,  could  not  be  put  to  death,  but  should  be  referred 
to  his  principal  for  punishment ;  or  (according  to  Hottoman) 
sent  away  by  force  out  of  the  country  (^z).  In  consequence 
of  this,  Mendoza  was  simply  ordered  to  depart  the  realm, 
and  a  commissioner  sent  to  Spain  to  prefer  a  complaint 
against  him  {a). 


Case  of  L'Auhespine,  French  Ambassador. 

CLXI.  Three  years  afterwards  there  was  a  conspiracy 
not  only  to  dethrone  the  Queen,  but  to  put  her  to  death. 
The  circumstances  were  these ; — L'Aubespine,  the  French 
Ambassador,  endeavoured  to  procure  the  assassination  of 
Elizabeth.  For  this  purpose  he  tampered,  both  by  himself 
and  Secretary,  with  William  Stafford,  a  man  about  the  Court. 
Stafford  refused  to  be  concerned  in  it  himself,  but  recom- 
mended Moody,  a  noted  ruffian,  then  in  Newgate,  to  be  the 
instrument.  With  this  man  conferences  were  held  by  Trappy 
and  Cordalion,  both  of  them  secretaries  to  L'Aubespine. 
Stafford  revealed  the  plot.      Trappy  was  arrested,  and  both 


(x)  The  followii]g  cases  are  extracted  from  Mr.  Ward's  Lcnv  of  Nations, 
vol.  ii.,  and  the  Causes  celkh,  by  De  Martens. 

(y)   Camden,  296.  {£)  Zouch.  Solut.  Qucest.  130. 

(a)   CatndeUf  ubi  sup. 
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he  and  Stafford  confessed  the  whole  before  the  Council. 
The  ambassador  was  sent  for,  but  said  "  he  would  not  hear 
^'  any  accusation  to  the  prejudice  of  the  privileges  of  ambas- 
"  sadors."  When  Stafford  was  brought  in,  however,  he 
assented  to  his  knowledge  of  the  matter,  but  said  it  was 
first  propounded  by  him.  Stafford,  on  the  contrary,  pro- 
tested on  his  salvation  that  the  first  he  knew  of  it  was  from 
the  ambassador.  Lord  Burleigh  then  reproached  him  with 
the  design,  yet  never  thought  of  trying  him.  All  that  we 
can  find  is,  that  he  bade  him  beware  how  he  committed 
treason  any  more  :  that  the  Queen  would  not,  by  punishing 
a  bad  ambassador,  prejudice  the  good :  and  that  he  was  not 
acquitted  from  the  guilt  of  the  offence,  though  he  escaped 
the  punishment  (h). 


Case  of  one  of  the  Retinue  of  the  Due  de  Sully ^  French 
Ambassador. 

CLXII.  In  1603,  the  Due  de  Sully,  then  Marquis  de 
Rosny,  being  ambassador  at  London,  one  of  his  retinue 
quarrelled  at  a  brothel  with  some  English,  one  of  whom  he 
killed.  The  populace  rose,  but  were  quieted  by  the  Lord 
Mayor,  who  demanded  justice.  Justice,  however,  was  not 
done  by  the  magistrate,  but  by  Sully  himself,  who  assembled 
a  council  of  Frenchmen,  condemned  the  man  to  death,  and 
not  till  then  delivered  him  to  the  civil  power.  James  I. 
pardoned  him,  but  no  attempt  was  made  to  try  him  by  the 
English  laws,  and  Sully  dehvered  him  up  solely  for  execu- 
tion (c). 


{b)   Camden,  ad  an.  1587. 

(c)  Mem.  de  Sail.  t.  ii.  pp.  191,  192.  Another  and  a  very  curious 
question  arose  out  of  this  case ;  the  French  contending  that,  although 
James  might  remit  the  execution  of  the  man  in  England,  yet,  being  a 
Frenchman,  and  judged  by  his  own  tribunal,  he  could  not  grant  him  a 
pardon, 
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Case  of  Inoyosa  and  Coloniia,  Spanish  Ambassadors. 

CLXIII.  In  the  reign  of  King  James  I.  of  England,  the 
Spanish  Ambassadors,  Inoyosa  and  Colonna,  endeavoured  to 
breed  a  disturbance  in  the  country,  by  informing  the  Kino- 
that  the  Duke  of  Buckingham  meant  to  imprison  him  by 
means  of  the  Parliament,  and  to  transfer  the  regal  authority 
to  the  Prince  of  Wales.  Both  the  Court  and  the  Parlia- 
ment deemed  this  a  scandalous  libel,  but  knew  not  how  to 
proceed  with  the  ambassadors.  Sir  Robert  Cotton,  who  was 
consulted,  wrote  a  tract  called  ^^  A  Eelation  of  the  Pro- 
"  ceedings  against  Ambassadors  who  had  miscarried  them- 
*'  selves,"  in  which  he  asserts,  "  that  an  ambassador  repre- 
''  senting  the  person  of  a  Sovereign  Prince,  he  is  by  the  Law 
"  of  Nations  exempt  from  Regale  Tryale  ;  that  all  actions  of 
"  one  so  qualified  are  made  the  act  of  his  master,  until  he 
*'  disavow  them ;  and  that  the  injuries  of  one  absolute 
^'  Prince  to  another  is  factum  hostilitatis,  not  treason,  so 
"  much  doth  public  conveniency  prevail  against  a  particular 
"  mischief."  He  then  states  various  examples  of  ambas- 
sadors who  have  had  violence  put  upon  them  by  to  ay  of 
prevention,  X2ii\\Qv  ih.di:\\  punishment  \  none  of  them  amounting 
even  to  a  design  to  try  them  ;  and  then  recommends  that  some 
of  the  chief  secretaries  should  wait  upon  the  Ambassador  of 
Spain,  and,  by  way  of  advice,  desire  him  to  keep  his  house, 
for  fear  of  the  people  ;  that  the  Prince  of  Wales  and  Duke  of 
Buckingham  should  complain  of  the  calumny  in  Parliament ; 
that  both  Houses  should,  in  consequence,  wait  upon  the  am- 
bassador, to  request  to  know  the  authors  of  it,  in  order  to  try 
them  legally  in  Parliament;  that  if  he  refused,  he  should  then 
be  confined  to  his  house  and  a  formal  complaint  sent  against 
him  to  the  King  of  Spain,  requiring  such  justice  to  be  done 
upon  him  as  by  the  leagues  of  amity  and  the  Law  oj  Nations 
is  usual.  If  the  King  refused,  it  would  then  be  "  Transactio 
"  Criminis  upon  himself,  and  an  absolution  of  all  amity 
"  amounting  to  no  less  than  war  denounced  "  {d).     This  was 

{d)    Cotton's  Remains, 
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the  opinion  of  the  English  Court,  complaint  was  made  to  the 
King  of  Spain,  and  the  ambassador  allowed  to  depart,  but 
without  the  usual  presents  {e). 


Case  of  M.  de  Bass ,  Minister  from  France  to  Cromwell. 

CLXIV.  In  1654,  M.  De  Bass,  Minister  from  France  to 
Cromwell^  was  accused  of  a  conspiracy  against  his  life.  The 
Council  endeavoured  to  make  him  undergo  examination,  but 
he  refused,  saying,  that  although  he  would  communicate 
with  Cromwell  personally,  and  prove  to  him  that  he  was  not 
privy  to  the  design,  yet  he  would  not  submit  to  interroga- 
tories before  a  judge ;  for,  being  a  public  minister,  he  would 
by  so  doing  offend  against  the  dignity  of  his  master,  to  whom 
alone  he  was  accountable  for  his  actions.  The  Council  con- 
tented themselves  with  ordering  him  to  depart  the  country 
in  four-and-twenty  hours  (/). 


Case  of  the  Ambassador  of  England  at  Constantinople. 

CLXV.  In  1646,  the  Ambassador  of  England  at  Con- 
stantinople was  summoned  by  the  merchants  before  the 
Divan  to  answer  some  complaints.  The  ambassador  repre- 
senting his  privilege,  the  Grand  Vizier  said,  "  he  was  aware 
"  that  it  was  a  thing  unheard  of  to  summon  an  ambassador 
^^  before  the  Divan,  which  would  destroy  the  rights  of  ambas- 
*^  sadors  and  the  Law  of  Nations.''''  It  is  true,  he  was  after- 
wards arrested  and  sent  home,  but  that,  being  solely  owing 
to  the  revolution  in  England,  and  thear  rival  of  a  new 
minister,  does  not  affect  the  question  {g\ 


(e)    Wicquefort,  i.  393. 

(/)   Thurloe's  State  Papers,  vol.  ii.  pp.  351,  437. 

Wicquefort,  i.  396.  {g)    Wicquefort,  i.  398. 

VOL.  II.  P 
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Case  of  Gyllenhurg ,  the  Swedish  Ambassador. 

CLXVI.  On  January  29,  1717,  the  Government  of 
England  having  certain  information  of  a  conspiracy  to  in- 
vade the  country  and  dethrone  the  King,  contrived  by 
Gyllenhurg  (h),  the  Ambassador  of  Sweden,  at  that  time  at 
peace  with  Great  Britain,  they  ordered  the  arrest  of  that 
minister,  which  was  accordingly  effected.  General  Wade 
and  Colonel  Blakeney,  to  whom  the  charge  was  intrusted, 
found  him  making  up  despatches,  which  they  told  him  they 
had  orders  to  seize ;  and  they  even  insisted  upon  searching 
his  cabinet,  which,  upon  the  refusal  of  his  wife  to  deliver  the 
keys,  they  actually  broke  open.  Gyllenhurg  complained  of 
these  proceedings,  as  a  direct  breach  of  the  Law  of  Nations, 
and  some  of  the  foreign  Ministers  at  the  Court  of  London 
expressed  themselves  to  the  same  effect,  upon  which  the 
Secretaries  of  State,  Methuen  and  Stanhope,  wrote  circular 
letters  to  them,  to  assign  reasons  for  the  arrest,  which  satis- 
fied them  all  except  Montleone,  the  Spanish  Ambassador, 
who,  in  his  answer,  observed,  that  he  was  sorry  no  other  way 
could  be  fallen  upon  for  preserving  the  peace  of  the  king- 
dom than  that  of  the  arrest  of  a  public  Minister  and  the 
seizure  of  his  papers,  which  are  the  repositories  of  his  secrets, 
two  facts  which  seemed  sensibly  to  wound  the  Law  of 
Nations  (z). 

This  proceeding  was,  however,  clearly  justifiable  as  a 
measure  of  self-defence. 


Case  of  the  Earl  of  Holdernesse. 

CLX  VII.  In  1 744,  the  Earl  of  Holdernesse  was  sent  from 
England   as  Ambassador  to  Venice.     Passing  through  the 

iji)  See  a  full  report  of  this  case  in  Martens,  C.  C.  i.  75,  under  the 
title,  "  Arrestation  du  Baron  de  Gortz,  ministre  de  Charles  XII,  Roi  de 
Suede,  sur  la  requisition  de  TAngleterre,  en  1717." 

(e)  Tindal  (Coiiiin.  of  Baimi),  b.  28.  The  proceediups  against  Gjdlen- 
burg  are  quoted  by  Bynkershoek  to  prove  his  opinion. — Be  For.  Leg.  c. 
'xviii. 
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States  of  the  Emperor  of  Austria,  he  was  arrested,  with  his 
servants,  by  the  Austrian  officer  in  command,  on  the  ground 
that  England,  though  not  at  war  with  Austria,  was  an  ally  of 
her  enemies,  and  that  orders  had  been  received  to  allow  no 
Englishman  to  pass  through  that  territory.  The  Earl  at  last 
obtained  a  passport,  after  signing  an  undertaking  that  he 
would  submit  himself  to  the  Austrian  authority  if  he  should 
be  declared  a  prisoner  of  war. 

This  proceeding  was  a  flagrant  violation  of  ambassadorial 
rights,  and  was  so  considered  by  Austria,  who  compelled  the 
officer  in  command  to  offer  an  apology  in  person  to  the 
ambassador  (j). 

Case  of  M.  Van  Hoey. 

CLXVIII.  After  the  battle  of  Culloden,  in  1746,  the 
King  of  France,  fearing  that  the  Pretender  would  be  taken 
and  treated  as  a  rebel,  persuaded  M.  Van  Hoey,  the  Dutch 
Ambassador  at  his  Court  (through  whose  agency  certain 
transactions  from  time  to  time  had  been  carried  on  between 
the  belligerent  Courts  of  London  and  Versailles),  to  write 
to  the  English  Secretary  of  State  for  Foreign  Affairs  a 
letter,  entreating  that  the  life  of  the  Pretender  might  be 
saved.  This  interference  was  greatly  resented  by  England, 
and  the  English  Ambassador  in  Holland  obtained,  in  answer 
to  his  remonstrances,  a  severe  letter  of  reproof  from  the 
Dutch  authorities  to  M.  Van  Hoey,  who  wrote  in  conse- 
quence an  apology  to  the  English  Minister  (K). 


Case  of  Da  Sa. 

CLXIX.  In  1653,  Don  Pantaleon  Sa,  brother  to  the  Por- 
tuguese Ambassador  in  England,  quarrelled  with  an  English- 
man,   Colonel    Gerhard,    about  some  matter  in   the   New 

(./)  De  Martens,  C.  C.  ii.  App.  4:79.— Le  Mercure,  Mist,  de  1744. 
(k)  De  Martens,  C.  C.  i.  311. 

p  2 
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Exchange  ;  a  scuffle  ensued,  in  which  Gerhard  was  severely 
wounded.  The  quarrel  was  renewed  the  next  day,  at  the 
same  place ;  but  this  time  Sa  came  with  fifty  followers,  all 
armed  to  the  teeth,  with  the  deliberate  intention  of  destroy- 
ing his  adversary.  The  result  was,  that  many  English 
were  wounded,  and  one  person  (a  Mr.  Greenaway),  acci- 
dentally present,  killed ;  that  the  Guards  were  called  in, 
and  fired  upon  by  the  Portuguese,  several  of  whom  they 
took  to  prison ;  the  rest,  with  Sa,  took  refuge  in  the  hotel 
of  the  Portuguese  Ambassador.  The  ambassador  was 
afterwards  required  to  deliver  up  others  of  the  delinquents, 
which  he  complied  with,  and  his  brother  was  among  them. 
He  interceded  for  his  brother  ;  but  Cromicell  resolved,  if  he 
could,  to  try  him  by  the  law  of  the  land.  He,  therefore,  con- 
sulted the  most  eminent  of  the  professors  of  the  Civil  Law 
to  settle  hoio  such  a  barbarous  murder  might  be  punished. 
But  these  disagreeing  among  themselves,  he  left  the  decision 
of  the  affair  to  a  Court  of  Delegates,  consisting  of  the  Chief 
Justice  and  two  other  Judges,  three  Noblemen,  and  three 
Doctors  of  the  Civil  Law.  Before  these  Sa  was  examined. 
At  first  he  was  supposed  to  be  a  colleague  in  the  embassy, 
and  he  vaunted  himself  that  he  was  the  King's  Ambassador, 
"  and  subject  to  the  jurisdiction  of  no  one  else."  He  was 
made,  however,  to  produce  his  credentials,  by  which  all  that 
could  be  proved  was  that  the  King  intended  in  a  little  time 
to  recall  his  brother,  and  to  give  him  a  commission  to 
manage  his  affairs  in  England.  This  being  judged  insuf- 
ficient to  prove  him  an  ambassador,  he  was,  without  any 
further  regard  to  the  privilege  of  that  character,  ordered,  as 
well  as  all  the  rest,  to  plead  to  the  indictment. 

Such  is  the  accurate  statement  of  the  affair  till  it  came  to 
a  jury,  as  it  appears  from  the  account  of  Zouch,  a  civilian 
of  eminence  and  himself  a  delegate  in  the  cause  (Z). 


{I)  Vide  Zouch,  Solut.  Qucestionis,  de  Le(j.  delinq.  Jad.  Coiupet.  {rijjrcsf. 
Sa  was  tried  by  a  jury  under  a  Commission  of  Oyer  and  Terminer. — 
Jlcdc,  Tlcas  of  the  Crown,  \.  99. 
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It  is  evident,  from  this  account  of  the  matter,  and  one  of 
more  authority  can  hardly  be  met  with,  that  had  Sa  been 
actually  ambassador,  instead  of  forming  part  of  the  suite, the 
proceedings  against  him  would  have  been  the  same  with 
those  in  the  cases  cited  above.  All,  therefore,  that  can 
fairly  be  drawn  from  this  precedent,  as  to  the  decision  of  the 
then  existing  law  of  England,  is  that  the  suite  of  an  am- 
bassador, if  they  committed  murder,  were  liable  to  be  tried 
for  it  by  the  Courts  of  the  country.  Zouch  asserts  ex- 
pressly, that  his  own  opinion  upon  the  main  question  agreed 
with  that  of  Grotius  and  the  best  authors,  as  to  the  exemp- 
tion of  ambassadors  themselves ;  and  it  should  appear  from 
his  Solutio  QucBstionis,  that  if  Sa  could  have  proved  that  he 
was  an  actual  ambassador,  his  plea  before  the  delegates 
would  have  been  allowed  (w). 


Conspiracy  of  Cellamare, 

CLXX.  The  cases  which  have  been  hitherto  cited  have 
been  those  in  w^hich  the  representative  of  England  has  been 
a  party.  They  happen  to  be  also  among  the  most  impor- 
tant cases  on  this  subject  of  which  there  is  any  record. 

There  are,  however,  others  in  which  England  was  not 
concerned,  and  which  are  of  importance  for  the  principle 
involved  in  them.  Such  was  the  celebrated  case  of  the 
Conspiracy  of  the  Prince  of  Cellamare,  at  the  Court  of 
France,  in  1718. 

The  Prince  was  an  ambassador  sent  to  the  Court  of 
France  from  the  Court  of  Spain,  by  the  Cardinal  Alberoni, 


(m)  Ward's  Law  of  Nations,  vol.  ii.  p.  537,  who  takes  his  account 
from  Lord  Somers'  Tracts,  10,  65,  et  inf. 

IMr.Ward  remarks  that  Zouch,  in  the  course  of  his  work,  also  examines 
the  Bishop  of  Ross's  case,  and  the  opinions  of  the  English  Civilians  upon 
it,  so  often  cited,  and  blames  those  opinions  in  the  most  unequivocal 
terms.  It  is  true,  it  ought  to  be  observed,  that  he  differs  from  Grotius 
in  his  opinion  on  the  immunity  of  the  suite. 

See,  also,  De  Real,  Science  du  Gouv.,  i.  t.  v.,  and  De  Martens,  C.  C.  ii. 
490. 
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at  that  time  Prime  Minister  of  the  latter  country.  The 
Prince,  under  the  direction  of  Alberoni,  organised  a  con- 
spiracy against  the  existing  Government  of  France ;  and 
the  fact  having  been  ascertained  by  that  Government,  they 
gave  orders  for  searching  the  papers  of  the  ambassador  in 
his  presence  and  at  his  hotel.  Certain  of  these  papers  they 
placed  under  the  joint  seal  of  the  King  of  France  and  of  the 
ambassador.  They  afterwards  selected  those  which  related 
to  the  conspiracy,  some  of  which  they  published  in  justifi- 
cation of  their  conduct.  None  of  the  ambassadors  from  the 
other  Courts,  then  resident  at  Paris,  complained  of  this  act 
as  an  infringement  of  the  privileges  of  their  order,  though  a 
protest  from  this  body  has  always  been  usual  when  any 
injury  has  been  done  to  any  member  of  it  resident  at  the 
same  Court. 

The  Prince  was  placed  under  custody  until  intelligence 
was  received  of  the  safe  arrival  of  the  French  Ambassador 
from  Madrid,  whom  Alberoni  had  intended  to  detain. 
When  this  intelligence  arrived,  the  Prince  was  conducted, 
under  military  escort,  to  the  frontier. 

The  next  year  war  was  declared  between  the  two  coun- 
tries (72). 

CLXXI.  It  has  been  held  by  high  judicial  authority, 
that  if  a  foreign  Minister  commit  an  assault,  he  is  so  far 
deprived  of  his  privilege  that  battery  committed  on  him  by 
way  of  self-defence  is  legal,  though  even  such  conduct  on 
the  part  of  a  foreign  Minister  will  not  justify  an  arrest  on 
process  (0). 

It  is  clear  that  courts  of  justice  cannot  inquire  whether  a 
person  recognised  by  the  Government  as  a  foreign  Minister 
was  duly  appointed  as  such  or  not.  The  recognition  of 
the  Government  is  conclusive  upon  the  judicial  tribunal  (/>). 

(n)  Be  Martens,  C.  C.  i.  139. 

(0)  United  States  v.  Little,  2  Washington  (American)  C.  C.  205.  United 
States  V.  Ortega,  4  ih.  531.  United  States  v.  Benner,  1  Baldwin  Rep. 
{Amer.)  240. 

{p)  United  States  v.  Ortega,  4  Washington  (Amer.)  C.  C.  63X.  Tor- 
lade  v.  Barrozo,  1  Miles  {Amer.)  366. 
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Courts  of  law  have  considered  that  the  reasons  which 
necessitate  the  inviolability  of  the  person  of  the  foreign 
minister  apply  to  those  of  his  train  or  suite,  and  therefore, 
that  an  assault  upon,  and  that  threats  used  towards,  a  Secre- 
tary of  Legation  are  punishable  as  a  criminal  violation  of 
International  Law  (q). 

CLXXII.  Hitherto  the  Rights  of  Inviolability  accru- 
ing to  the  ambassador  in  the  State  to  which  he  is  accredited 
have  been  considered,  but  it  must  frequently  happen  that 
on  his  way  to  this  state  he  is  obliged  to  pass  through  the 
territory  of  a  third  State  ;  and  the  question  arises  as  to 
whether  he  is  equally  protected  and  inviolable  in  this 
territory  (r). 

It  is  clear  that  the  third  State  may  refuse  to  allow  an 
ambassador  a  passage  through  her  territory  for  the  same 
reasons  that  a  State  may  refuse  to  receive  him. 

During  the  Middle  Ages  no  doubt  seems  to  have  been 
entertained  as  to  the  strict  legality  of  seizing  the  Sovereign 
or  his  representative,  passing  without  safe  conduct,  pre- 
viously granted,  through  such  dominions.  In  all  the  com- 
plaints made  during  the  cruel  captivity  of  Richard  L  in 
Austria,  by  that  monarch  himself,  by  the  Pope,  and  by 
other  mediators,  it  does  not  appear  that  it  was  ever  urged 
that  the  Duke  of  Austria  had  violated  the  jus  gentium, 
which,  so  far  as  embassies  were  concerned,  was  certainly  well 
understood  by  the  Canon  Law,  and  must  have  been  familiar 
to  the  Pope. 

As  late  as  the  year  1464,  Louis  XL  justified  the  arrest, 
in  France,  of  the  Ambassador  from  the  Court  of  Brittany, 
as  he  was  travelling  to  the  Court  of  England,  to  which  he 
was  accredited,  though  at  the  time  there  was  peace  between 
Brittany  and  France. 

Later  still,  during  the  Thirty  Years'  War,  Richelieu  ar- 


{q)  Respuhlica   v.  De  Lotiffchamjjs,   1  Dall.    (Amer.)  117.     Exparte 
Cabrera,  1  Washington  (Amer.)  C.  C.  232. 

(r)   Vide  ante,  p.  210,  case  of  the  Earl  of  Holdernesse. 
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rested,  in  France,  the  Elector  Palatine,  and  subjected  him 
to  a  very  close  imprisonment,  assigning  as  a  reason  "  the 
"  right  which  all  nations  had  to  arrest  strangers  who  come 
"  into  the  country  without  a  safe-conduct "  (s). 

The  ambassadors  (t)  of  Francis  I.,  passing  through  Milan 
on  their  way  to  Venice  and  Constantinople,  to  which  they 
were  accredited,  were  seized  and  executed  by  the  Governor 
of  Milan,  the  officer  of  Charles  V.  They  had  of  course  no 
passport  or  safe-conduct ;  but  there  was  a  truce  subsisting 
between  France  and  Spain. 

Vattel  condemns  this  atrocity,  not  merely  as  a  wicked 
murder,  which  it  unquestionably  was,  but  as  a  scandalous 
breach  of  the  International  Law  {contre  lafoi  et  le  droit  des 
gens)  (u),  and  one  which  therefore  called  for  the  interference 
of  all  other  States. 

CLXXIII.  It  may  be  doubted  whether  these  murders 
were  a  violation  of  the  jus  legationis,  though — regard  being 
had  to  the  fact  that  these  ambassadors  were  travelling  through 
a  country  with  which  their  master  had  a  truce  {x),  which  is, 
while  it  lasts,  a  peace — the  doubt  is  not  very  reasonable ;  but 
there  can  be  no  doubt  that  it  was  a  shameful  infringement  of 
general  International  Law,  the  utmost  rigour  of  which  would 
only  have  authorised  temporary  incarceration  upon  strong 
suspicion. 

We  pass  by  the  horrible  affair  of  Patkul,  to  be  shunned  as 
a  crime,  and  not  cited  as  an  example  (?/). 


{s)  In  reality  to  prevent  his  treating  with  the  army  of  the  deceased 
Diike  of  Saxe- Weimar  (the  leader  of  a  sort  of  army  of  freebooters)  for 
the  possession  of  Alsatia. 

Ward,  i.  275,  n.  2,  2,  312,  citing  Bougeantf  Hist,  de  la  P.  de  Westp.  1. 
5,  3,  60. 

{t)   Wicquefort,  1.  1,  s.  19,  p.  433. 

Vattel,  1.  xiv.  c,  vii.  s.  84. 

(m)  The  distinction  which  Wicquefort  would  establish  between  the  two 
is  wholly  inadmissible.  What  he  should  have  said  was,  that  the  offence 
was  not,  under  the  circumstances,  "  contra  jus  legationisr  This  point  is 
well  put  in  the  Traite  complet  de  la  Dii'>l.  s.  213. 

{x)  It  is  strange  that  Vattel  omits  this  circumstance. 

(y)  Be  Martens,  Causes  c6Uhres,  t.  ii,  App.  467, 
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In  1756,  the  English  seized,  in  the  Hanoverian  territory, 
the  French  Ambassador  accredited  to  Prussia,  and  con- 
vejed  him  to  England. 

In  1793,  the  Austrians  seized,  on  the  Lake  of  Chiavenna, 
the  French  Plenij^otentiaries  accredited  to  Switzerland  and 
Naples. 

CLXXiy.  It  has  been  deemed  right  to  mention  these 
instances  of  the  practice  of  nations,  but  the  sound  rules  which 
ought  to  govern  this  question  appear  to  be : — 

1.  That,  in  time  of  peace,  the  ambassador  is  of  right  invio' 
lahle  in  his  transit  through  a  third  country,  but  cannot  claim 
the  privileges  of  exterritoriality  as  a  matter  of  tacit  compact, 
though  they  would  probably  be  accorded  to  him  by  the  courts 
of  all  nations — and  to  ambassadors  to  a  Congress  they  are 
accorded.  The  diplomatic  agents  of  foreign  Powers  at  Frank- 
fort-on-the-Maine  were  allowed  the  same  privileges,  on  their 
transit,  as  the  members  of  the  German  Confederation  (z). 

2.  That,  in  time  of  war,  he  cannot  be  secure  from  imprison- 
ment without  a  previously  obtained  permission  to  pass  through 
the  territoiy  ;  but  that  his  life  can  in  no  case  be  taken,  un- 
less, indeed,  he  actually  exercises  hostilities  in  the  country 
through  which  he  passes. 


(z)  Grotius  says,  1.  ii.  c.  xviii.  5, 1 :  "  Non  pertinet  ergo  liaec  lex  ad  eos 
per  quorum  fines,  non  accepta  yenia,  transeunt  legati,  nam  siquidem  ad 
hostes  eorum  eunt,  aut  ab  hostibus  veniunt,  aut  alioqui  hostilia  moliuntur, 
interjki  etiam  ijoterunt  .  .  .  multoque  magis  vincirir  It  is,  however, 
impossible  to  defend  the  former  proposition,  and  it  is  certainly  not  a  prin- 
ciple of  the  existing  International  Law. 

Vattel,  1.  iv.  c.  ^-ii.  s.  84  :  '^  Les  autres,  sur  les  terres  de  qui  il  passe,  ne 
peuvent  lui  refuser  les  egards  que  merite  le  ministre  d'un  souverain,  et  que 
les  nations  se  doivent  reciproquement;  ils  lui  doivent  surtout  une  entiere 
surete." 

Merlin,  ih.  s.  iv.  s.  v.  art.  12. 

Wheaton,  i.  269  :  "  He  is  entitled  to  respect  and  protection,  though  not 
invested  with  all  the  privileges  and  immunities  which  he  enjoys  within 
the  dominions  of  the  sovereign  to  whom  he  is  sent." 

Miruss,  s.  365. 

JBynkershoek,  De  F.  L.  c.  ix. 

Kliiber,  s.  176 :  "  Personliche  Sicherheit  ist  das  mindeste  worauf  alsdanu 
der  Gesandte  Anspruch  zu  machen  hat." 
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CLXXV.  It  is  a  melancholy  reflection,  that  the  opinion 
of  Cicero  should  be  in  advance  of  modern  and  Christian  civi- 
lisation on  this  point :  '  Legatorum  jus  divino  humanoque 
*^  vallatum  pr^esidio,  cujus  tarn  sanctum  et  venerabile  nomen 
"  esse  debet,  ut  non  solum  inter  sociorum  jura,  sed  etiam  et 
"  hostium  tela,  incolume  versatur  "  (a). 

The  true  International  rule  would  be,  that  the  ambassador 
should  be  allowed  in  all  cases  the  jus  transitus  innoxii.  This, 
though  Bynkershoek  (h)  endeavours  to  misunderstand  it,  was 
clearly  the  law  of  Holland  at  the  beginning  of  the  eighteenth 
century.  The  Mexicans  are  said  to  have  adopted  a  similar 
principle  of  law ;  their  practice  was  to  mark  out  a  certain 
route  out  of  which  it  was  not  lawful  for  the  hostile  ambas- 
sador to  deviate. 

It  is  well  remarked  by  Zouch,  that  both  the  State  which 
sends  the  ambassador,  and  that  to  which  he  is  sent,  are  injured 
by  harm  or  insult  inflicted  upon  him  by  a  third  country  (c). 


(a)  In  Verrem,  iii. 

(b)  De  F.  L.     Of.  Merlin,  Ministre  public,  s.  v.  art.  12. 
Bynkershoek,  indeed,  admits  it  at  first :  "  Benigna  ordinum  erga  legatos 

voluntas;  vulgo  alioquin  dici  solet,  jus  legationis  non  valere  nisi  inter 
utrumque  principem,  qui  mittit  legatos  et  ad  quern  missl  sunt,  cseteros 
privatos  esse." — C.  ix. 

(c)  De  Judicio  inter  Gentes,  p.  2,  s.  4,  s.  18. 

Fcelix,  Droit  int.  priv.  p.  279,  contains   the  enactments  in  various 
municipal  codes  respecting  the  treatment  and  protection  of  ambassadors. 
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CHAPTER  VIII. 

EMBASSY — EXTERRITORIALITY — CIVIL    JURISDICTION. 

CLXXYI.  We  have  now  to  consider  the  exemption  of  the 
ambassador  from  the  jurisdiction  of  the  civil  tribunals  of  the 
country  to  which  he  is  accredited.  With  respect  to  this  sub- 
ject the  privileges  of  Exterritoriality  have  been  established 
by  the  universal  consent  and  custom  of  all  civilised  nations, 
in  order  to  secure  the  sanctity  of  the  ambassador ;  they  have 
been  thrown  up  from  time  to  time,  as  outworks  to  the  citadel. 

The  presumption  of  law,  both  from  the  length  of  the  usage 
and  the  reason  of  the  i\)ing{testata  etprcBsumptamens  gentium), 
is  so  strong  that,  unless  due  notification  of  the  intention  to 
depart  from  the  established  custom  had  been  given,  the  am- 
bassador would  unquestionably  be  entitled  to  demand  the 
enjoyment  of  the  exterritorial  privileges  ordinarily  incident 
to  his  station. 

If,  in  an  evil  hour,  for  its  own  welfare,  such  due  notification 
had  been  given  by  any  State,  and  nevertheless  an  ambassador, 
which  is  a  most  improbable  hypothesis,  had  been  accredited 
to  it,  he  would  not  be  entitled  to  claim,  as  matters  stricti juris, 
those  privileges  the  denial  of  which  had  formed  the  subject 
of  the  notification. 

CLXX VII.  This  proposition,  however,  must  be  qualified 
by  two  important  reservations  : — 

1.  It  is  not  competent  to  a  State,  by  any  notification,  under 
the  pretext  of  curtailing  exterritorial  privileges,  to  deprive  an 
ambassador  of  those  privileges,  which  are  essential  to  secure 
performance  of  his  functions,  such,  for  instance,  as  appertains 
to  the  inviolability  of  his  person. 

2.  A  State  so  narrow-minded  and  ill-advised  as  to  refuse 
the  customary  extenitoriai  privileges  to  the  representative  of 
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another  State,  must  take  care  to  act  in  this  matter  im- 
partially towards  all  nations.  The  nation  unfavourably  dis- 
tinguished from  others  by  conduct  involving  a  departure 
from  long  usage  of  the  civilised  world,  would  be  entitled 
to  consider  such  unfavourable  distinction  as  a  just  cause  of 
war. 

It  is,  indeed,  not  to  be  imagined  for  an  instant  that  any 
other  nation  would  accept  this  invidious  distinction.  She 
would  know  that,  however  nominally  in  her  favour,  it  was 
really  to  her  detriment,  as  a  member  of  that  community,  a 
part  of  which  cannot  be  injured  without  endangering  the 
welfare  of  the  whole. 

CLXXyilT.  Nevertheless,  the  exemption  of  the  ambas- 
sador, his  family,  and  his  suite  from  the  jurisdiction  of  the 
civil  as  well  as  the  criminal  tribunals  of  the  country  in  which 
he  was  resident,  is  not  absolutely  necessary  for  the  preserva- 
tion of  the  inviolability  of  the  ambassador.  "  Persona," 
Bynkershoek  truly  remarks  {a),  "  quantumvis  sancta,  sola 
"  in  jus  vocatione  non  violatur."  The  Roman  Law  rightly 
defined  violence,  when  it  said,  "  vis  est  et  tunc,  quotiens  quis, 
"  id,  quod  deberi  sibi  putat,  non  per  judicem  reposcit "  (h). 
The  Priests,  the  Vestal  Virgins,  the  Tribunes  of  the  People, 
were  sacred  and  inviolable  ;  but  they  were  amenable  to  the  civil 
courts  of  law.  The  Pontifex  was  exempt,  but  only  while  he 
was  employed  in  the  performance  of  his  holy  functions.  The 
ambassador  was  not,  by  the  reason  of  the  thing  (c),  therefore 
exempt  from  the  jurisdiction  of  the  civil  courts,  which  might 
be  so  exercised  as  not  to  infringe  on  his  inviolability. 

CLXXIX.  When  it  had  become  a  custom  of  universal  ob- 
servance among  nations  (^placuisse  gentibus  ut  communis  mos) 
(r?)that  the  ambassadorial  representative  should  be  considered 
'^fictione  quadam^^  in  the  presence  itself  of  the  august  Prin- 
cipal, the  advance  was  not  difficult  to  another  usage,  which, 

(«)  Bynh.  Be  F.  L.  c.  v. 

(&)  Big.  1.  iv.  t.  2,  s.  12  :  "  Csesar  dixit :  tu  vim  putas  esse  solum  si 
homines  vulnerentur  ?  vis  est,"  &c. 

(c)  Bynk,  Be  F.  L.  c.  vii.  c.  viii.  {d)  Grotius,  1.  ii.  c.  xviii.  iv.  s,  5, 
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'^  jictione  simili^  considered  the  representative  as  being 
^^  quasi  extra  territorium,^'' 

He  was  a  foreigner^  and  therefore,  according  to  Bynkers- 
hoek  (e)  and  other  eminent  civilians,  not  amenable  to  the  civil 
tribunal,  except  by  arrest ;  and,  as  an  ambassador,  he  was 
exempt  from  arrest.  He  therefore  remained  the  subject  of 
the  power  which  commissioned  him;  his  domicil  was  un- 
changed. 

CLXXX.  It  was  a  further  extension  of  the  fiction  of 
Exterritoriality  to  render  the  ambassador's  personal  property 
exempt  from  arrest ;  this  was  little  more  than  an  application 
to  ambassadors  of  the  rule  generally  adopted  by  nations  with 
respect  to  private  foreigners,  that  their  personal  eiFects  were 
considered,  as  much  as  their  persons,  to  belong  to  their 
domicil. 

It  has  not  yet  been,  and  probably  never  will  be,  extended 
to  real  property,  if  an  ambassador  should  happen  to  possess 
any  in  the  country  of  his  mission.  The  territorial  possession 
is  in  no  way  attached  to  the  character  of  the  ambassador. 
The  fiction  of  Exterritoriality  cannot  be  applied  to  immoveable 
possessions,  and  there  is  no  doubt  that  they,  with  their  inci- 
dents, remain  subject  to  the  jurisdiction  {forum  reale)  of  the 
country  in  which  they  are  situate  (/).  The  only  question,  in 
such  a  case,  would  be  the  proper  way  of  serving  the  ambassador 
with  notice  of  such  an  action.     It  has  been  said  that,  techni- 


(e)  De  F.  L.  c.  v.  c.  viii. 

(/)    Vattel,  1.  iv.  c.  viii.  ss.  114,  116, 

Miruss,  s.  343. 

Bynk.  De  F.  L.  c.  xvi. :  "  In  rem  actione  legates  conveniri  posse,  ubi 
degunt,  ubiqiie  receptum  esse,  et  neminem,  qui  vel  prolixe  legates  defendit, 
contradicere  .  .  .  idqiie  ideo,  quia  res  ipsa  convenitur,  neque  aliter  lega- 
tus  quam  possessor  rei,  cujus  possessio  cum  probanda  sit  (1.  9,  fF.  de  Rei 
vindic.)  vix  aliter  probari  poterit,  quam  ubi  res  est.  Et  boc  quidem  in 
fundo,  qui  vindicatur,  dubium  non  est,  contra  quam  in  re,  legationis  causa 
hue  transducta,  vel  empta,  equo  forte,"  &c. 

"  Si  cet  envoye  possede  des  biens  fonds  dans  ce  pays,  il  y  est  justiciable 
des  tribunaux  pour  toutes  les  affaires  qui  concernent  ses  proprietes, 
suivant  la  competence  qu'dtablit  le  droit  civil." — De  Garden,  Traite  com- 
plet,  1.  ii.  144. 
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cally  speaking, notice  ought  to  be  served  upon  his  domicil,  i.e. 
his  residence  in  his  own  country  ;  but  Bynkershoek  (^)  justly 
observes  that  a  letter  is  at  once  the  most  courteous  and 
most  effectual  way  of  apprising  him  of  his  interest  in  the  legal 
proceedings. 

From  this  rule  with  regard  to  real  property  is  to  be  ex- 
empted the  actual  dwelling-house  of  the  ambassador  (A),  which 
is  intimately  connected  with  his  personal  inviolability. 

CLXXXI.  There  are  some  exceptions,  moreover,  to  the 
privilege  respecting  personal  property,  viz:  — 

1.  When  the  ambassador  becomes  a  trader  or  a  merchant 
in  the  country  to  which  he  is  sent,  the  property  embarked  by 
him,  or  accruing  to  him,  in  tliis  capacity,  is  liable  to  seizure 
and  condemnation,  at  the  instance  of  creditors,  in  the  same 
manner  as  the  property  of  any  other  trader  or  merchant  (2), 
in  countries  where  such  seizure  can  take  place  without 
personal  service  on  the  ambassador  and  without  trenching 
on  his  dignity  and  the  due  discharge  of  his  diplomatic  func- 
tions. This  subject  underwent  discussion  in  the  case  of  the 
Charkieli  [J). 

It  has  been  ruled  in  England  that  a  public  minister  of  a 
foreign  State  accredited  to  and  received  by  the  Sovereign 
of  this  country,  having  no  real  property  in  England,  and 

(g)  De  F.  L.  c.  xvi. :  "  Igitur  demiis  hoc  legato,  ut  ejus  honori,  quam 
fieri  potest  maxime,  consulatiir,  ut  et  hiinc  recta  in  jus  vocemus  per  epis- 
tolam,  non  per  ambages,  mittendam  ad  locum  pristinae  liabitationis,  sed 
ubi  nunc  est,"  &c. 

(7?)    Vattel,  1.  iv.  c.  viii.  s.  115. 

JF/ieaton,  i.  p.  279. 

Bynk.  De  F.  L.  c.  xiv.  De  Legato  Mei'catore. 

lb.  c.  x\i. :  "  Quibus  ex  causis  legatus  possit  conveniri  in  loco,  ubi  lega- 
tione  fungitur,  et  quemadmodum  tunc  facienda  sit  judicii  denunciatio." 

Vattel,  1.  iv.  c.  viii.  s.  114. 

Merlin,  ih.  s.  v.,  art.  vi,  vii. 

Martens,  s.  217. 

Wheaton,  i.  p.  279. 

Kliiher,  s.  210. 

(i)  Vide  jyost.  Taylor  v.  Best,  23  Laio  Journal,  N.  S.  C.  P.  p.  89 
(1854).     The  Sivift,  1  Dodson,  Adm.  Rep.  pp.  338-9. 

0")  L.  R.  4  Adm.  4'  Ecc.  pp.  G7.  100. 
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having  done  nothing  to  disentitle  him  to  the  general  privi- 
leges of  such  public  minister,  cannot,  while  he  remains  such 
public  minister,  be  sued  against  his  will,  in  this  country,  in 
an  action  ;  although  such  action  may  arise  out  of  commercial 
transactions  by  him  here,  and  although  neither  his  person 
nor  his  goods  are  touched  by  the  suit  {k). 

Although  the  courts  in  this  country  cannot  make  an 
order  against  an  ambassador  who  does  not  submit  himself 
to  the  jurisdiction,  yet  the  Court  of  Chancery  will  restrain 
a  third  party  from  handing  over  to  him  a  fund  the  right  to 
which  is  in  dispute,  notwithstanding  his  title  to  the  fund 
may  be  absolute  at  law(/). 

There  may  sometimes  be  difficulty  in  deciding  whether  the 
property  belong  to  him  in  the  capacity  of  ambassador  or 
merchant,  and  in  all  cases  of  reasonable  doubt  the  am- 
bassador should  be  allowed  the  benefit  of  it.  The  law  was 
correctly  laid  doAvn  on  this  subject  of  the  merchant-am- 
bassador by  the  Dutch  Tribunal,  in  1720-1,  when  the 
Envoy  Extraordinary  of  the  Duke  of  Holstein  was  sued  by 
his  creditors  for  mercantile  debts  contracted  by  him  ;  and  the 
Courts  at  the  Hague  granted  a  decree  of  arrest  and  citation 
against  him.  The  arrest  was  to  operate  on  all  goods,  money, 
and  effiscts  within  the  jurisdiction  of  the  tribunal,  with  the 
exception  of  the  moveables,  equipages,  and  other  things 
belonging  to  him  in  his  character  of  ambassador. 

By  "  money  "  {Penningen — denlers — pecunia  numerata), 
Bynkershoek  says  the  Court  clearly  intended  to  include  only 
money  embarked  in  the  particular  mercantile  speculations ; 
and  he  adds,  that  as  it  must  be  always  difficult  to  distinguish 
this  money  from  that  which  belongs  to  the  ambassador  for 
other  purposes,  it  would  be  wiser  and  fairer  to  omit  money, 
and  include  it  among  the  things  necessarily  appertaining  to 
the  office  of  legation. 

This  instance  is  memorable,  not  merely  on  account  of  the 

{h)  Maydalena  Steam  Kavigation  Co.  v.  Martin,  2  El.  ^  El.  94. 
(1869.) 

(I)  Gladstone  v.  Musurus  Bey,  9  Jur.  N.  S.  71  (1863). 


224  INTERNATIONAL    LAW. 

correct  enunciation  of  the  law  to  which  it  gave  rise,  but  also 
because  it  furnished  Bynkershoek  with  the  occasion  of  writing 
his  excellent  treatise  ^^  De  Foro  Legatorum  "  (m). 

CLXXXII.  In  truth,  every  State  ought,  by  expressly  for- 
bidding their  ambassadors  to  combine  engagements  in  private 
trade  or  commerce  with  the  sacred  duty  of  representation,  to 
prevent  any  question  of  the  kind  from  ever  arising.  The 
Roman  law  on  this  point- deserves  to  be  imitated  :  "  Enim  qui 
"  legatione  fungitur,  neque  alienis  neque  propriis  negotiis  se 
"  interponere  debeat  "  (7z). 

It  would,  however,  be  perhaps  difficult  and  harsh  to  pre- 
vent the  ambassador  from  acting  in  the  fiduciary  character  of 
trustee  or  testamentary  executor ;  any  property  accruing  to 
him  in  these  capacities  is  not  within  the  shelter  of  exterritorial 
privilege. 

CLXXXIII.  2.  Another  exception  is  furnished  by  the 
case  of  the  ambassador  who  becomes  voluntarily  a  plaintiff 
in  a  cause,  which  act  implies  the  consent  of  his  master.  The 
plaintiff-ambassador  makes  himself  liable  to  the  counter- 
demands  (^reconventiones),  which  are  a  mode  of  defence,  and 
to  condemnation  in  costs,  if  the  suit  fail  (o). 

The  Roman  law  says  justly,  "  Qui  non  cogitur  in  aliquo 
"  loco  judicium  pati,  si  ipse  ibi  agit,  cogitur  excipere  actiones 
*^  et  ad  eundemjudicem  mitti  "  (/>). 

{m)  De  F.  L.  c.  xvi. :  '^  Fortasse  sequius  melius  erit,  quia  in  causa 
dubia,  ut  hsec  est,  pro  legato  solemus  respondere,  omnem  pecuniam  arresto 
eximere,  et  banc  referre  inter  res  ad  obeuudam  legationem  cum  maxime 
necessarias." 

Ihid.  c.  xiv.  :     "Et  mibi  liujus  libelli  scribendi  occasionem  prsebuit." 

(n)  Dig.  De  Legationihus,  1.  50,  t.  vii.  8. 

(o)  Bynk.  ih.  xvi. 

Merlin,  ib.  v.  art.  x. 

{p)  Dig.  1.  V.  t.  i.  22:  "  De  judiciis  et  ubi  quisque  agere  vel  conveniri 
debeat." 

Bynk.  ih.  xvi. :  "  Alia  etiam  sunt,  etiamsi  legates  non  subditos  dicamus, 
in  quibus  forum  nostrum  non  recte  subterfugerint,  quin  et  in  quibus 
potestas  qusedam  in  eos  exerceri  poterit,  sed  ejusmodi  potestas,  quse 
nostros  cives  magis  defendat,  quam  legatos  cogat.  Multis  aucti  sunt 
privileges,  ut  ipsi  commodius  degant,  nee  quicquam  turbentur  in  obeuuda 
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On  the  other  hand,  if  the  suit  succeed,  and  the  defendant 
prosecute  an  appeal,  which  is  also  a  mode  of  defence,  the 
plaintiff- ambassador  cannot  decline  the  jurisdiction  of  the 
Superior  Court. 

CLXXXiy.  3.  There  is  also  a  kind  of  defensive ]\xxi^diic-- 
tion,  so  to  speak,  which  may  be  exercised  over  ambassadors 
as  over  other  foreigners — a  jurisdiction  which  has  for  its 
object  to  prevent  the  ambassador  from  doing  some  civil  injury  ; 
namely,  the  jurisdiction  of  interdict,  according  to  the  Roman, 
and  of  injunction  according  to  the  English  Law.  Such  (^een 
Mandament  van  Complainte  en  een  Mandament  van  Sauve- 
garde)  appears  to  have  been  exercised  by  the  Dutch  tri- 
bunal, in  1644,  against  the  Swedish  Ambassador. 

CLXXXV.  So  Albericus  Gentilis  and  Bynkershoek  (^q) 
are  both  of  opinion  that  the  ambassador  might  on  account 
of  the  dangerous  condition  of  his  house,  or  for  other  causes 
threatening  his  neighbour  with  injury,  be  subject  to  that  class 
of  actions  (r)  familiar  to  the  Koman  Law,  through  which  the 
Praetor  administered  an  immediate  temporary  remedy  against 
an  impending  wrong.  It  is  clear  that  the  Provincial  Legates 
of  Rome  were  not  exempt  from  this  kind  of  jurisdiction  {s) ; 
and  both  the  authorities  above  mentioned  conceive  that  the 
reason  of  the  thing  renders  the  principle  of  that  law  appli- 
cable in  this  particular  to  modern  ambassadors  {t). 

CLXXXVI.  With  these  exceptions,  all  civilised  nations 
unanimously  accord  to  ambassadors  complete  exemption  from 
the  civil  jurisdiction  of  the  country  in  which  they  reside. 


legatione,  non  lit,  vi  illata,  alios  turbent,  et  res  eorum  auferant.  Quod  si 
flat,  fortasse  recte  utemiir  iis  actionibuS;  quae  interdictio7ium  naturam 
magis  sapiunt,  quam  jiissionum/'  &c. 

(q)  Bynk.  ih.  xvi. 

(r)  Lig.  1.  39,  t.  1 :  "  De  operis  novi  nunciatione." 

Ih.  t.  2  :  "  De  damno  infecto  et  de  suggrundiis  et  protectionibus." 

lb.  t.  3  :  "  De  aqua  et  aquae  pluvise  arcendae." 

(s)  Dig.  1.  V.  t.  i,  28  :  "  ^dium  nomine  legatus  damni  infecti  promittere 
debet  aut  viciniim  admittere  in  possessionem." 

{t)  "  Explorata  ratio  facit  jus  istud  ab  majorihus  legatis  commune." — 
Alh.  Gent.  c.  xvi.     De  contractihus  legatorum. 

VOL.   II.  Q 
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These  exterritorial  privileges  are  also  extended,  by  positive 
International  Law,  as  much  as  the  rights  of  inviolability,  to 
the  family,  and  especially  to  the  wife,  of  the  ambassador. 
She  is  entitled  to  ceremonial  honours,  according  to  the  usage 
of  courts,  and  any  affront  offered  to  her  is  a  special  indignity 
to  the  ambassador :  the  same  remark  applies  to  his  family  (w). 
It  is  not  competent  to  any  member  of  the  family  to  waive 
this  privilege  (x).  His  suite  or  train  {comites)  are  also 
entitled  to  these  privileges,  a  violation  of  which  in  their 
persons  affects  the  honour,  though  in  a  less  degree,  of  their 
chief.  In  this  suite,  couriers  employed  in  carrying  despatches 
are  of  course  included. 

CLXXXVII.  As  the  privilege  is  accorded  to  the  suite 
on  account  of  the  ambassador,  and  not  on  account  of  his 
Sovereign,  it  may  be  waived  by  the  former;  and  it  was 
waived  by  the  ambassadors  at  the  Congresses  of  Miinster 
and  Nimeguen  (^).     But  it  cannot  be  waived  in  the  case  of 


(w)  Vattel,  1.  iv.  c.  ix.  121 :  "  L'epousede  I'ambassadeur  lui  est  intime- 
ment  unie,  et  lui  appartient  plus  particulierement  que  toute  autre  personne 
de  sa  maison.  Aussi  participe-t-elle  a  son  independance  et  a  son  inviola- 
bilite.  On  lui  rend  meme  des  lionneurs  distingues,  et  qui  ne  pourraient 
lui  etre  refuses,  a  un  certain  point,  sans  faire  affront  a  rambassadeur." 

The  children  of  an  ambassador  are  holden  to  be  subjects  of  the  Prince 
whom  he  represents,  although  born  under  the  protection  of,  and  in  the 
dominions  of,  a  foreign  State  {Inglis  v.  Trustees  of  the  Sailors'  Snug 
Harbour,  3  Peters  {A7ner.)  Hep.  155. 

(.r)  Gazette  des  Trib.  No.  4982,  21  aout,  1841.  Case  of  La  Baronne 
de  Pappenheim. 

Grotius,  1.  ii.  c.  xviii.  iv.  s.  3. 

Wicquefort,  i.  s.  28. 

JBynk.  ih.  c.  xv.  De  comitihus  legatorum.  "  Ex  consuetudine,  quso 
nunc  vicit  inter  gentes,  veri  legati  (non  provinciales  et  municipales  quales 
fere  Romse)  domum  revocant,  tarn  in  contractibus  quam  delictis.  Igitur 
in  utrisque  etiam  domum  revocabunt  comites,  sive  majores,  sive  minores, 
nam  et  lixse,  scoparii,  stabularii  sequuntur  forum  legati,  ut  quicunque 
famulus  sequitur  forum  heri  sui."  According  to  the  Roman  Law,  the 
domestics  of  the  legatus  were  justiciable  at  Home,  as  he  was. 

Vattel,  1.  iv.  c.  ix.  s.  120. 

WJieaton,  i.  p.  277. 

(y)   Wicquefort,  i.  s.  28,  pp.  423,  424. 
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any  subordinate  oflScer  of  his  household  appointed  by  the 
Sovereign  himself. 

CLXXXVIII.  The  Secretary  of  Legation  being  so  ap- 
pointed, is  especially,  and  of  his  own  right,  entitled  to  these 
privileges  (2;),  and  to  a  certain  right,  his  appointment  being 
notified  to  the  Minister  of  Foreign  Affairs.  The  Secretary 
to  the  Embassy,  though  unfavourably  distinguished  from  the 
others  in  these  particulars,  has  been  usually  considered  as  an 
official  person  distinct  from  the  general  suite  (a).  Difficulties 
have  arisen  from  persons,  perhaps  not  subjects  of  the  State 
from  which  the  embassy  is  sent,  claiming,  without  sufficient 
warranty,  to  belong  to  it.  It  has  therefore  been  enacted 
by  the  municipal  laws  of  some  countries,  and  it  ought  to  be 
the  usage  of  all,  to  require  a  list  of  the  persons  composing 
the  suite  to  be  delivered  to  the  Minister  for  Foreign  Affairs, 
or  other  proper  officer  (b), 

CLXXXIX.  In  England  especial  provision  has  been 
made  concerning  the  arrest  of  foreign  ambassadors,  or  other 
foreign  public  ministers,  and  their  domestics,  or  domestic 
servants,  by  the  Statute  7th  Anne,  c.  12,  which  makes  any 
process  against  them,  or  their  goods  and  chattels,  altogether 
void ;  and  provides,  that  the  persons  prosecuting,  soliciting, 
or  executing  such  process,  shall  be  deemed  violators  of  the 
Law  of  Nations,  and  disturbers  of  the  public  repose,  and 
shall  suffer  such  penalties  and  corporal  punishment  as  the 
Lord  Chancellor  and  the  two  Chief  Justices,  or  any  two  of 


(s)  Ex  parte  Cabrera^  1  Washington  {American)  C,  C.  232. 

JRespvMica  v.  De  Lonf/champs,  1  Dallas  {American)  Rep.  117 ;  vide 
ante,  p.  215. 

(rt)  Traite  complet,  8fc.,  ii.  p.  21.  When  attached  to  Papal  legations 
they  are  styled  auditeurs  de  nonciature. 

Wheaton,  ib, 

Vattel,  ib. 

(b)    Wheaton,  ib, 

Bynk.  ib.:  "Quiim  autem  ea  res  nonniinqiiam  turbas  dederit,  optimo 
exemplo  in  quibusdam  aulis  olim  receptum  fuit,  ut  legatus  teneretiir  ex- 
hibere  nomenclaturam  comitiim  suorum,  sed  pessimo  exemplo  id  nunc 
ubique  gentium  negligitur." 

Q  2 
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them,  shall  think  fit.  But  no  trader  within  the  description 
of  the  Bankrupt  laws,  who  shall  be  in  the  service  of  any 
ambassador,  or  public  minister,  is  to  be  privileged  or  pro- 
tected by  this  Act ;  nor  is  any  one  to  be  punished  for 
arresting  an  ambassador's  servant,  unless  the  name  of  such 
servant  be  registered  in  the  office  of  one  of  the  principal 
Secretaries  of  State,  and  by  him  transmitted  to  the  Sheriffs 
of  London  and  Middlesex,  or  their  under-sheriffs  or  depu- 
ties (c). 

This  Act  itself  was,  as  Lord  Chief  Justice  Abbott  re- 
marked, "  only  declaratory  and  in  confirmation  of  the  Com- 
''  mon  Law.  It  must,  therefore,  be  construed  according 
"  to  the  Common  Law,  of  which  the  Law  of  Nations  must 
**  be  deemed  a  part"  {d). 

CXC.  There  have  been  various  decisions  on  the  subject 
of  this  statute.  It  has  been  held  to  be  insufficient  to  claim 
the  discharo;e  of  a  defendant — as  being  servant  to  the  Minister 
of  the  Prince  Bishop  of  Liege  ;  and  that  it  was  necessary 
to  learn  in  what  manner  the  Minister  was  accredited  (e). 
*'  Certainly,"  said  Lord  Mansfield,  in  this  case,  "  he  was 
"  not  ambassador,  which  is  the  first  rank.  Envoy,  indeed, 
"  is  a  second  class ;  but  he  is  not  shown  to  be  even  an 
"  envoy ;  he  was  called  minister,  it  is  true,  but  minister 
"  alone  is  an  equivocal  term."  And  Lord  Mansfield  also 
said  that  the  Law  of  Nations  does  not  take  in  Consuls  (f) 
or  agents  of  commerce,  although  received  as  such  by  the 
Courts  at  which  they  are  employed ;  and  this  case  was 
expressly  determined  in  an  elaborate  judgment  in  the  case 
of  Viveash  v.  Becker  (^). 

The  servant  need  not  lie  in  the  house,  although  he  must 
do  some  service  there  {h).    He  must  be  a  real,  not  a  nominal 

(c)  jRussell  on  Grimes  (ed.  Greaves,  1843),  vol.  i.  p.  754. 
{d)  Novello  V.  Toogood,  1  Barnwell  and  Cresstvell  Rejy.  562  (1823). 
(e)   Ileathjield  \.  Chilton,  4  Barrows,  20]  o. 

(/)  Vide  post,  pt.  vii.  c.  iv.,  in  wliich  these  decisions  are  further 
mentioned. 

{(j)  3  Maule  8f  Selwyn,  284. 

{Ji)  Evans  v.  Higgs,  Strange.  797.      Widinore  v.  Alvarez,  cited  ihid. 
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servant  (z).  Many  cases  arose  upon  claims  of  privilege  by- 
persons  as  servants  of  the  Count  Haslang,  the  Bavarian 
Ambassador,  of  whom  it  was  said  that,  although  a  minister 
of  a  very  humble  rank,  he  had  more  domestics  registered 
than  the  ambassadors  of  the  most  potent  Powers  in  Europe. 

In  the  case  of  Masters  v.  Manhy  (j),  application  was 
made  to  the  Court  for  the  discharge  of  the  defendant,  as 
being  the  ambassador's  messenger,  and  it  was  sworn  that  he 
sometimes  executed  service  as  such.  The  defendant  was  a 
land-waiter  at  the  Custom  House,  and  the  Court  were  of 
opinion  that  he  could  never  be  deemed  a  hona-Jide  domestic. 
In  Triquet  v.  Bath  (K),  the  privilege  was  allowed  to  the 
defendant,  as  English  secretary  of  the  ambassador,  the 
defendant's  affidavits  being  so  framed  that  everything  was 
sworn  that  in  absolute  strictness  could  be  required,  to  bring 
him  within  the  description  of  a  domestic  servant ;  and  the 
Court  held  that  it  was  sufficient  if  an  actual  hona-fide  service 
were  proved ;  and  that  if  such  a  service  were  proved,  they 
must  not,  upon  bare  suspicion,  suppose  it  to  have  been 
merely  colourable  and  collusive. 

In  Lockioood  v.  Coysgarne  (/),  the  claim  of  privilege  was 
disallowed  to  the  defendant  as  the  ambassador's  physician, 
as  not  being  a  case  of  hona-Jide  service ;  and  the  Court  said, 
it  would  be  of  very  bad  consequence  if  protections  should  be 
set  up  for  sale,  or  made  use  of  merely  for  the  sake  of  screen- 
ing people  from  their  just  debts.  In  Darling  v.  Atkins  [m) 
the  privilege  was  disallowed  to  the  ambassador's  English 
secretary,  he  being  purser  of  a  man-of-Avar,  whicli  was  held 
to  be  an  office  incompatible  with  the  situation  of  secretary 
to  the  ambassador.  In  this  case  it  was  observed,  that 
the  ambassador's  secretary  is  privileged,  the  statute  being 
only  explanatory  of  the  Law  of  Nations,  and  the  words 
''  domestic "  and  "  domestic  servant "  are  only  by   way  of 


(e)   Crosse  v.  Talbot,  8  Modern  Reports,  Case  200  {tempore  Geo.  I.). 

Ij)  1  Burrows,  401.  (k)  3  Burrows,  1478. 

(0  3  Burroivs,  1676.  (m)  3  Wilson  Reports,  33. 
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example  (n).  "  The  statute  only  requires  the  names  of  the 
"  persons  privileged  to  be  registered,  for  the  purpose  of 
"  proceeding  against  the  parties  criminally,  for  a  violation 
"  of  the  Act,  and  not  for  the  purpose  of  exemption  from 
"  arrest "'  (o). 

In  a  later  case  it  was  decided,  that  though  a  foreign 
minister  does  not  lose  his  privilege  of  exemption  of  suit  by 
trading  in  this  country,  his  domestic  servants  do,  under  the 
limitation  contained  in  the  statute  on  which  we  have  been 
commenting  (p). 

CXCI.  In  1772,  the  Baron  de  Wrech,  Minister  Pleni- 
potentiary of  the  Landgrave  of  Hesse-Cassel  at  the  Court 
of  Paris,  was  recalled  from  bis  embassy.  He  was  about  to 
quit  Paris  without  paying  the  debts  which  he  had  contracted 
there.  His  creditors,  especially  a  Marquis  de  Bezons,  be- 
sought the  Minister  for  Foreign  AiFairs  not  to  grant  the 
Baron  his  passport.  It  was  accordingly  refused.  All  the 
corps  diplomatique  at  Paris  remonstrated  against  this  act  as 
a  violation  of  International  Law. 

The  French  Minister,  le  Due  d' Aiguiilon,  replied  in  an 
elaborate  memoir,  drawn  up  by  M,  Pfeffel,  upon  the  Rights 
of  Ambassadors ;  defended,  upon  the  authority  of  Grotius 
and  Bynkershoek,  the  right  of  using  that  species  of  con- 
straint against  an  ambassador  which  did  not  interfere  with 
the  exercise  of  his  functions.  He  further  appealed  to  the 
practice  of  other  States,  as  warranting  the  step  which  had 
been  taken,  and  especially  to  that  of  Hesse-Cassel  itself, 
which  had  imprisoned  a  Dutch  ambassador,  in  order  to 
compel  him  to  render  an  account  of  a  charitable  institution 
of  which  he  had  been  the  administrator.  It  was  admitted 
that  this  attack  on  the  person  of  an  ambassador  was  indefen- 
sible, but  it  was  added  that  Holland  had  not  denied  the  juris- 
diction of  Hesse-  Cassel  in  the  matter. 

The  Landgrave  was  compelled  to  make  an  arrangement 

(n)  Hopkins  v.  De  Roheck,  3  Durnford  and  East  Reports,  p.  79. 

(o)  Ihid. 

(p)   Vide  post,  Taylor  v.  Best,  23  Law  Journal,  N.  S.  C  P.  p.  89. 
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with  the   creditors  of   the  Baron  de   Wrech,  before  that 
minister  could  obtain  his  passport  (q). 

If  this  had  been  a  proceeding  between  the  States  of 
Hesse-Cassel  and  Holland,  on  the  principle  of  reciprocity  of 
practice,  it  might  have  been  justified,  but,  under  the  cir- 
cumstances, it  was  a  direct  infringement  upon  the  general 
principles  of  International  Law. 

CXCII.  The  Courts  of  Justice  in  England  have  adhered 
to  the  proper  rule  of  law  upon  this  subject.  Any  apparent 
exceptions  will  be  found  to  range  themselves  under  that 
class  of  cases  in  which  the  ambassador  has  either  been  a 
plaintiff  in  a  suit,  or  engaged  as  a  merchant  or  trader  in 
the  commerce  of  the  country  to  which  he  has  been  delegated. 

In  the  year  1694,  a  case  in  the  High  Court  of  Chancery, 
intituled  Pilkington  v.  Stanhope  (r),  was  decided  as  follows : 
"  The  plaintiff  having  brought  a  bill,  to  redeem  an  old 
^'  mortgage,  against  the  defendant,  who  was  then  an  Amhas- 
"  sador  at  the  Court  of  Spain,  the  defendant  obtained  an 
'^  order  that  all  proceedings  should  cease  until  his  return 
"  from  his  embassy.  The  plaintiff  moved  to  discharge  the 
"  order ,  and  upon  debate  it  was  agreed  a  protection  lies 
**  for  an  ambassador,  quia  profecturus,  or  quia  moraturus^ 
"  and  may  at  law  cast  an  essoin  for  a  year  and  a  day,  and 
*^  may  afterwards  renew  it,  if  the  occasion  continues." 

The  Court  ordered  a  stay  of  proceedings  for  a  year  and  a 
day  from  this  time,  unless  the  defendant  should  sooner  return 
to  England. 

CXCIII.  In  1854,  an  action  (5)  was  brought  in  the 
Court  of  Common  Pleas  against  the  Secretary  of  Legation 
of  the  King  of  the  Belgians,  a  Monsieur  Drouet,  as  well  as 
other  Directors  of  a  Society  formed  in  Belgium  and  London 
for  working  the  Royal  Nassau  Sulphate  of  Barytes  Mines. 
The  action  was  to  recover  deposits  paid  by  the  plaintiff  on 


iq^   Causes  ceUhres  du  Droit  des  Gens,  par  De  Martens,  t.  ii.  p.  110. 

(r)  2  Vernon  Hep.  p.  317. 

(«)   Taylor  v.  Best  23  Laiv  Journal,  N.  S.  C.  P.  p.  89. 
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shares  in  the    above-mentioned    society.     Before  the  writ 
issued,  in  June   1853,  M.   Drouet,  who  was  Secretary  of 
Legation  of  the  King  of  the  Belgians,  instructed  his  attorney 
to  write  to   the   attorney  for   the  plaintiif,  to  ask  if  a  writ 
was  to  be  issued,  and  if  it  was,  to  direct  that  it  should  be 
sent  to  him ;    and  after    the  writ   was  issued,  M.  Drouet 
directed  his  attorney  to  enter  an  appearance,  which  he  did 
accordingly.     M.  Drouet    was    abroad   from  June  till  the 
beginning  of  December,  on  the  duties  of  his  office,  and  in 
the  meantime  the   action  proceeded.     M.  Drouet  pleaded 
the  general  issue    by  his  attorney.      Notice  of   trial  was 
given  for  the  20th  of   December,  and  a  special  jury  was 
obtained  on  the  application  of  M.  Drouet.     On  M.  Drouet's 
return  to   England,  in   December,  his  attorney  took  out  a 
summons   to  stay  all  proceedings,  or  to  strike  out  his  name 
from  the  proceedings  in  the  action,  on  the  ground  of  his  pri- 
vilege as  a  public  minister.     The  summons  was  heard  before 
Talfourd  J.,  who  ordered  proceedings  to  be  stayed  till  the 
fifth  day  of  next  term.         ....... 

Lord  Chief  Justice  Jervis  said :  "  There  is  no  doubt 
*'  that  the  defendant,  M.  Drouet,  fills  the  office  of  a  public 
"  minister,  such  as  the  privilege  contended  for  will  attach 
*'  to ;  and  I  think  it  equally  clear  that,  if  the  privilege  do 
^'  attach,  as  it  undoubtedly  does  attach  to  the  character  of 
"  minister,  it  is  not,  in  the  case  of  a  minister,  interfered 
"  with  or  abandoned  by  the  circumstance  of  trading,  as  it 
*^  would  be  if  the  claim  were  set  up  in  respect  of  the  privi- 
"  leges  of  a  servant  of  the  ambassador,  under  the  statute  of 
"  Anne  (t).  If  an  ambassador  or  minister  violate  the 
"  character  in  which  he  is  delegated  to  this  country,  by 
"  entering  into  commercial  transactions,  that  raises  a 
"  question  between  the  country  to  which  he  is  sent  and  the 
'^  country  from  which  he  is  sent  ;  but  he  does  not  thereby 
"  lose  any  privilege  to  which  he  may  be  entitled,  the  privi- 
"  lege  being  a  general  privilege,  and  the  limitation  attached 

(t)    Vide  post. 
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"  to  the  privilege,  by  reason  of  trading,  being  confined  by 
*'  the  statute  of  Anne  to  the  case  of  servants  of  the  ambas- 
'^  sador,  who  may  lose  the  privilege.  .... 
^^  Admitting  therefore,  that  the  applicant  in  this  case  is  a 
*'  person  entitled  to  the  general  privilege,  which  he  has  not 
^'  lost  by  any  trading  transactions  into  which  he  may  have 
^^  entered;  if  such  be  established  to  the  satisfaction  of  the 
''  Court,  the  question  is,  whether  he  is  entitled,  under  all 
"  the  circumstances  of  the  case,  to  the  privilege  which  he 
*'  now  claims.  Now,  although  it  is  admitted  that  no  pro- 
**  cess  against  person  or  goods  can  be  available  against  the 
"  person  or  goods  of  an  ambassador  or  minister,  no  case  has 
"  been  cited  to  show  that  an  application  like  this,  to  stay 
"  all  the  proceedings  in  an  action  against  such  a  person,  is 
"  available  in  the  Courts  of  this  country.  On  the  contrary, 
"  it  appears,  on  examination,  that  in  the  case  of  servants, 
^^  and  the  same  principle  must  apply  with  reference  to 
"  ministers,  the  practice  has  been  not  to  stay  all  proceedings, 
"  but  to  relieve  the  person  of  the  servant  from  the  vexation 
"  of  service  of  process,  or  of  bail,  and  the  applications  have 
"  hitherto  been,  as  far  as  I  can  understand  them,  where  the 
"  party  has  been  arrested,  to  discharge  him  from  the  arrest 
"  on  entering  a  common  appearance.  .... 
"  It  is  contended,  and  perhaps  it  is  undoubted,  that  an  am- 
'''  bassador  or  minister  has  a  privilege  from  suit,  or,  at  all 
*'  events  from  such  suits  as  ultimately  result  in  the  taking 
"  of  his  person,  or  of  his  goods  necessary  for  his  state  or 
"  comfort ;  and  that  he  cannot  be  compelled,  in  invitum  or 
"  involuntarily,  to  enter  into  litigation  in  a  country  in  which 
"  he  is  resident ;  but  it  is  admitted  by  all  the  foreign  jurists, 
"  that  where  suits  can  be  founded  without  attacking  the 
^^  personal  liberty  or  comfort,  or  interfering  with  the  per- 
^'  sonal  privileges  of  the  individual,  they  may  proceed." 

Mr.  Justice  Maule  said :  "  I  think,  on  the  ground  that 
"  M.  Drouet  has  appeared  in  this  action,  and  allowed  it  to 
"  go  through  certain  stages,  this  application  ought  to  fail. 
*^  It  is  a  grave  question  whether  an  ambassador,  or  public 
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^'  minister,  which  M.  Drouet  undoubtedly  is,  is  so  far  pro- 
"  tected  as  not  to  be  liable  in  any  manner,  supposing  him 
"  to  object  to  the  jurisdiction.  That  question  is  not  decided 
"  by  any  legal  determination  in  this  country,  nor,  as  far  as 
"  judicial  determinations  go,  do  we  find  it  so  determined 
''  elsewhere.  With  respect  to  mere  cases  in  which  a  special 
"  application  was  made  under  the  5th  section  of  the  statute 
"  of  Anne,  they  were  cases  in  which  servants  of  am- 
'^  bassadors,  who  had  been  sued  and  arrested,  were  dis- 
''  charged  on  common  bail.  Now,  there  is  a  great  distinction 
"  between  an  ambassador  and  the  domestic  servant  of  an 
"  ambassador.  The  ambassador  has  a  privilege,  and  the 
**  privilege  of  his  domestic  servant  is  not  the  privilege  of  the 
"  servant  himself,  but  of  the  ambassador,  and  is  based  on  the 
"  ground  that  the  arrest  of  the  domestic  servant  might  inter- 
"  fere  with  the  comfort  or  state  of  the  ambassador.  Where 
"  these  are  not  interfered  with  at  all,  the  ambassador  is  not 
"  interfered  with  by  the  suit :  and  the  servant  has  no  privi- 
*^  lege  except  that  which  arises  from  the  privilege  of  the 
"  ambassador.  It  is  an  important  point,  and  one  fit  to  be 
"  very  gravely  considered  when  it  fairly  arises,  whether  an 
"  ambassador  is  liable  to  be  sued  by  process  not  affect- 
"  ing  his  person  or  his  goods ;  whether  by  such  a  process 
"  he  can  be  brought  unwillingly  into  the  Courts  of  this 
"  country,  and  have  his  rights  determined  on,  perhaps  even 
"  so  as  to  interfere  with  his  comfort.  A  man  could  not 
"  stand  by  and  without  care  allow  a  suit  to  be  determined 
"  on  which  the  decision  would  be  binding  upon  him  ;  and 
"  therefore  it  may  well  be  questioned  whether  the  privilege 
^'  of  the  ambassador  is  not  as  extensive  as  the  text  of  Black- 
"  stone  (x)  alleges  it  to  be  "  (y). 

CXCIV.  In  some  countries  the  immunity  of  the  am- 
bassador has  not  been  left  to  rest  upon  the  general  recog- 


(x)    Vide  post,  next  page. 

(y)  See  note  to  Mostyn  v.  Fabrigas,  Smith's  Leading   Casei,  vol.  i.  p. 
709  (ed.  1879). 
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nition  of  International  Law  by  the  Municipal  Law,  but  Has 
been  made  the  subject  of  express  enactment. 

In  England,  Blackstone  observes  (z)  that  so  few  cases  (if 
any)  had  arisen,  wherein  the  privilege  was  either  claimed 
or  disputed,  even  with  regard  to  civil  suits,  that  our  law 
books  are  (in  general)  quite  silent  upon  it  previous  to  the 
reign  of  Queen  Anne,  when  an  ambassador  from  Peter  the 
Great,  Czar  of  Muscovy,  was  actually  arrested,  and  taken 
out  of  his  coach,  in  London  («),  for  a  debt  of  50/,,  which  he 
had  there  contracted.  Instead  of  applying  to  be  discharged 
upon  his  privilege,  he  gave  bail  to  the  action,  and  the  next 
day  complained  to  the  Queen.  The  persons  who  were  con- 
cerned in  the  arrest  were  examined  before  the  Privy 
Council,  of  which  the  Lord  Chief  Justice  Holt  was  at  the 
same  time  sworn  a  member  (Z>),  and  seventeen  were  com- 
mitted to  prison  (c),  most  of  whom  were  prosecuted  by  in- 
formation in  the  Court  of  Queen's  Bench,  at  the  suit  of  the 
Attorney- General  (d),  and  at  their  trial  before  the  Lord 
Chief  Justice  were  convicted  of  the  facts  by  the  jury  (e) ; 
reserving  the  question  of  law,  how  far  those  facts  were 
criminal,  to  be  afterwards  argued  before  the  judges  ;  which 
question  was  never  determined.  In  the  meantime,  the  Czar 
resented  this  affront  very  highly,  and  demanded  that  the 
Sheriff  of  Middlesex,  and  all  others  concerned  in  the  arrest, 
should  be  punished  with  instant  death  (/").  But  the  Queen 
directed  her  Secretary  to  inform  him,  '^  that  she  could  in- 
"  flict  no  punishment  upon  any  the  meanest  of  her  subjects, 
"  unless  warranted  by  the  law  of  the  land ;  and  therefore 
''  was  persuaded  that  he  would  not  insist  upon  im- 
"  possibilities  "  (^).  To  satisfy,  however,  the  clamours  of 
the  foreign  ministers  (who  made  it  a  common  cause),  as  well 


(s)  Stephens'  {Blackstone^ s)  Comm.  ii.  pp.  500-502  (ed.  1858). 

(a)  July  21,  1708 ;  Boyer''s  Annals  of  Queen  Anne. 

(b)  July  26,  1708  ;  ibid.  (c)  July  25  and  29,  1708  ;  ibid. 
Id)  October  23,  1708  ;  ibid.  (e)  February  14,  1708 ;  ibid, 
if)  September  17,  1708;  ibid. 

{g)  January  11,  1708  ;  ibid ;  Mod.  JJn.  Hist.  xxxv.  454. 
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as  to  appease  the  wrath  of  Peter,  a  bill  was  brought  into 
Parliament  {h),  and  afterwards  passed  into  a  law  (2),  to 
prevent  and  punish  such  outrageous  insolence  for  the  future. 
And  with  a  copy  of  this  Act  elegantly  engrossed  and  illu- 
minated, accompanied  by  a  letter  from  the  Queen,  an 
Ambassador  Extraordinary  (j)  was  commissioned  to  appear  at 
Moscow  (k),  who  declared,  *' that  though  her  Majesty  could 
"  not  inflict  such  a  punishment  as  was  required,  because  of 
"  the  defect  in  that  particular  of  the  former  established 
'^  constitutions  of  her  kingdom,  yet,  with  the  unanimous 
''  consent  of  the  Parliament,  she  had  caused  a  new  Act  to 
"  be  passed,  to  serve  as  a  law  for  the  future."  This  humiliat- 
ing step  w^as  accepted  as  a  full  satisfaction  by  the  Czar ;  and 
the  offenders,  at  his  request,  were  discharged  from  all 
further  prosecution  (/). 

CXCV.  The  North  American  United  States  passed  a 
statute  (April  30,  1790),  containing  provisions  similar  to 
those  of  the  statute  of  Anne,  which  has  just  been  mentioned, 
and  the  decisions  of  the  tribunals  of  the  United  States  have 
been  pretty  much  in  accordance  with  those  of  the  courts  of 
justice  in  England  (w). 

CXCVI.  In  France  {n)  before  1789,  the  ambassadorial 
privileges  were  not  sanctioned  by  any  law,  but  rested  on 
the  recognition  of  usage.  In  that  year  the  Constituent 
Assembly,  in  answer  to  an  address  presented  to  them  by  the 
corps  diplomatique,  declared  the  inviolability  of  these  im- 
munities. On  March  3,  1794,  the  National  Convention 
decreed    that    all   questions   relating   to   these   immunities 


(h)   Com.  Journ.  December  23,  1708. 

(^)  April  21,  1709 ;  Boijer,  ibid. 

ij)  Mr.  Wliitworth,  afterwards  Lord  WMtworth. 

(Jc)  January  8,  1709  ;  Boyer,  ibid. 

{I)    Vide  ante,  decisions  on  cases  arising  under  this  statute. 

{m)  See  United  States  v.  Hand,  2  Washington  {Ame7'ican)  C.  C.  Hep. 

435. 

JDupont  V.  Fichon,  4  Dallas  (American)  Hep.  p.  321. 

(w)  Foelix,  1.  ii.  t.  ii.  c.  ii.  s.  219. 
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should  be  referred  to  the  Committee  of  Public  Safety.  At 
the  present  time  all  complaints  upon  this  subject  are 
addressed  to  the  Minister  for  Foreign  Affairs.  In  the  projet 
of  the  Code  Civil,  there  followed  upon  the  third  article  an 
exceptional  provision  in  these  words: — "Les  etrangers 
"  revetus  d'un  caractere  representatif  de  leur  nation,  en 
"  qualite  d'ambassadeurs,  de  ministres,  d'envoyes,  ou  sous 
"  quelque  autre  denomination  que  ce  soit,  ne  seront  point 
"  traduits,  ni  en  matiere  civile,  ni  en  matiere  criminelle, 
"  devant  les  tribunaux  de  France.  II  en  sera  de  meme  des 
"  etrangers  qui  composent  leur  famille  ou  qui  seront  de 
"  leur  suite."  But  this  article  was  rejected  by  the  Coiiseil 
d'Etat,  upon  a  suggestion  of  the  elder  Portalis  that  "  ce 
"  qui  regarde  les  ambassadeurs  appartient  au  droit  des  gens ; 
"  nous  n'avons  point  a  nous  en  occuper  dans  une  loi  qui 
*^  n'est  que  de  regime  interieur  "(o).  Therefore  the  14th 
article  of  the  Code  only  provides  for  obligations  contracted 
between  a  French  subject  and  an  individual  foreigner; 
nevertheless  the  provision  in  the  projet  is  considered  by  the 
legal  authorities  in  France  as,  by  usage  at  least,  a  part  of  the 
law  of  the  land. 

CXCVII.  Spain  possesses  various  laws  upon  this  sub- 
ject: one  relative  to  the  immunity  of  ambassadors  from 
taxes,  another  relative  to  their  debts,  by  which  it  should 
seem  that  proceedings  may  be  taken  before  the  Spanish 
tribunals  against  ambassadors  for  debts  contracted  during 
the  time  of  their  mission,  but  not  on  account  of  antecedent 
obligations,  a  municipal  regulation  which  is  inconsistent 
with  the  principles  of  International  Law  upon  this  subject. 

Another  law  suppresses  the  right  of  asylum  in  the  hotel, 
and  another  provides  that  only  natives  may  represent  the 
kingdom  of  Spain  at  foreign  Courts  (p). 

(o)  Fcelix,  ibid. ;  Locre,  Legislation  civile,  t.  i.  p.  580,  No.  11 ;  t.  ii.  p. 
46,  No.  21 ;  le  meme,  LJsprit  du  Code  Napoleon,  t.  i.  p.  210,  Mepertoire^ 
6"  Ministre  public,  s.  5,  s.  4,  art.  3  (4^  ^dit.  t.  viii.  p.  291). 

Op)  Fcelix,  1.  ii.  t.  ii.  c.  ii.  s.  220. 

Reeopilacion  de  Leyes,  1.  ix.  t.  31, 1.  4. 

Martens,  C.  C.  t.  ii.  pp.  353,  356,  361,  362,  364. 
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CXC  VIII.  Portugal  has  a  law  of  John  IV.  {q),  renewed 
under  John  V.,  to  the  same  effect  as  that  of  Spain,  with 
respect  to  the  debts  and  contracts  of  the  ambassador. 

CXCIX.  Russia  has  enacted  that  all  disputes  against 
any  member  of  the  Embassy  must  be  transmitted  to  the 
Minister  for  Foreign  Affairs,  and  that  no  judgment  can  be 
put  in  force  without  the  precincts  of  the  hotel,  except 
through  the  intervention  of  that  Minister ;  all  persons 
attached  to  the  Embassy  and  all  foreign  couriers  are  exempt 
from  the  obligation  of  being  furnished  with  a  Russian 
passport,  and  from  being  inspected  by  the  custom-house 
officers. 

All  members  of  the  corps  diplomatique  are  allowed  to 
introduce  their  moveables  free  from  duty,  and  to  receive 
those  which  may  be  addressed  to  them  during  the  first  year 
of  their  residence  in  Russia  upon  the  same  terms  (r). 

CC.  With  respect  to  the  German  Powers,  Austria  has 
enacted  that  all  persons  belonging  to  the  Embassy  shall 
enjoy  the  privileges  conferred  upon  them  by  the  principles  of 
International  Law  and  Public  Treaties  {s). 

The  Bavarian  Code  provides  that  all  persons  enjoying 
ambassadorial  rights  are  exempt  from  the  ordinary  juris- 
diction of  the  tribunals  of  the  country  {t). 

The  Prussian  Code  enacts  that  all  persons  belonging  to 
the  embassy  shall  be  entitled  to  those  immunities  which 
International  Law  and  existing  Treaties  have  conferred 
upon  them ;  that  Prussian  subjects,  who,  with  the  per- 
mission of  their  Sovereign,  have  been  accredited  as  ministers 


(?)  A.D.  1G40-1656. 

(r)  La  Revue  etrangere,  t.  i.  ii.  pp.  871,  565,  648. 

Fcelix,  ibid. 

{s)  De  PutfMngen,  Die  gesetdiche  Behandlung  der  Ausldnder  in  Oester- 
reich,  u.  s.  w.,  ss.  52,  55,  116,  119. 

"Die  Gesandten,  die  offentliclien  Gescliiiftstrager  und  die  in  iliren 
Diensten  stehenden  Personen,  geniessen  die  in  den  offentliclien  Vertragen 
gegriindeten  Befreyimgen.'' — Allgemeines  hurgerliches  Gesetzhuch  fur  die 
gesammten  Deutschen  Erhldnder  der  Oesterreichischen  Monarchies  s.  39. 

it)  C.  i.  s.  11. 
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from  foreign  Courts  to  the  Court  of  Prussia,  shall  be 
subject,  so  far  as  their  private  affairs  are  concerned,  to  the 
laws  of  Prussia ;  that  ambassadors  accredited  by  Prussia  to 
foreign  Courts  are  justiciable  by  the  laws  of  the  place  of  the 
domicil  which  they  last  had,  previously  to  entering  upon  the 
discharge  of  their  diplomatic  duties.  It  is  further  provided 
that  no  reigning  German  Prince  or  Ambassador  shall  be 
subject  to  arrest  by  any  Prussian  tribunal,  unless  there  has 
been  a  special  reservation  upon  the  subject  made  with  re- 
spect to  them  previously  to  their  reception  at  Court  {u). 

CCI.  The  ancient  States-General  of  the  Netherlands 
made  an  edict  to  the  effect  that  no  persons  attached  to  an 
embassy,  on  their  arrival  or  on  their  departure,  or  on  their 
passage  through  the  country,  should  be  liable  to  be  arrested, 
or  to  be  proceeded  against  on  account  of  any  debts  con- 
tracted therein. 

A  similar  law  prevails  in  Denmark  (x). 

ecu.  Among  the  privileges  which  the  usage  of  nations 
has  imparted  to  the  ambassador,  and  which  are  not  derived 
from  the  reason  of  the  thing,  is  the  exemption  of  his  person 
and  his  personalty  from  taxation.  He  is,  moreover,  gene- 
rally exempt  from  the  payment  of  duties  upon  articles  im- 
ported for  the  use  of  himself  or  of  his  family  (y). 

CCIII.  Different  nations,  however,  adopt  different  regu- 
lations, both  as  to  the  amount  of  this  free  importation, 
and  as  to  the  time  when  it  is  permitted.  Many  nations 
limit  it  to  a  fixed  sum  during  the  continuance  of  the 
embassy. 

It  has  been  holden,  however,  in  England  that  the  estate 
of  an  ambassador  or  attache  to  a  legation,  domiciled  in  this 
country,  is  not  exempt  from  legacy  duty.     Such  a  func- 


(u)  Allgemeines  Landrecht  fur  die  Preussisehen  Staaten :  Einleitung, 
ss.  36,  37,  38,  39. 

Foeliv,  ibid.  (jr)  Fwliv,  ibid, 

iy)    W/ieaton,  1.  279. 
Heffier,  s.  217. 
Merlin,  ibid.  s.  v.  3. 
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tionary  does  not  by  his  appointment  to  an  embassy  to  this 
country  lose  a  domicil  previously  acquired  here. 

A  testator,  whose  domicil  of  origin  was  Portugal,  came 
in  1818  to  England,  as  agent  to  a  wine  company,  and  was  so 
employed  until  1833,  and  from  that  time  to  his  death  in 
1859  resided  in  England.  In  1857  he  was  appointed,  and 
continued  to  his  death,  an  attache  to  the  legation  of  the 
King  of  Portugal,  in  England,  and  in  1858,  in  respect  of 
that  appointment,  he  claimed  and  obtained  exemption  of 
assessed  taxes.  In  a  testamentary  paper  he  stated  that, 
as  he  was  a  foreigner,  who  always  intended  to  return 
to  his  country,  and  was  besides  an  attache  to  the  legation 
of  the  King  of  Portugal,  his  property  was  not  subject  to 
legacy  duty  : — It  was  holden  that  the  testator  acquired  a 
domicil  in  this  country,  and  did  not  lose  it  by  the  appoint- 
ment of  attache,  and  that  his  estate  was  liable  to  legacy 
duty  (z). 

The  Roman  Law  {a)  compelled  the  legate  to  pay  duty  on 
articles  which  he  brought  with  him,  but  allowed  him  an  ex- 
emption upon  articles  procured  "  ex  Romano  solo  "  for  the 
purpose  of  transmission  to  his  own  country. 

This  immunity  is  never  extended  to — 

1 .  Real  property  ; 

2.  To    personalty  unconnected    with    the  ambassadorial 

character. 

3.  And  very  seldom,  if  ever,  to  tolls  and  postages ;  and 

generally  speaking,  it  is  clear  that  this  class  of 
privileges  cannot  be  considered  {b)  as  resting  on 
an  unalterable  basis. 


(z)  Attorney- General  v.  Kent,  31  L.  J.  N.  S.  p.  391. 

(a)  "  A  legatis  gentium  devotarum,  ex  his  tantum  speciebus  qiias  de 
locis  propriis  unde  conveniimt,  hue  deportant  octavarii  vectigal  accipiant, 
quas  vei'O  ex  Komano  solo  (quse  sunt  tamen  lege  concessse)  ad  propria 
deferunt,  has  habeaut  a  praestatione  immuues  ac  liberas." — Cod.  1.  iv. 
t.  61,  8. 

(6)  "  Im  Allgemeinen  kann  daher  von  einem  feststellenden  volker- 
rechtlichen  Privilegium  hinsichtlich  dieses  Punctes  keine  Rede  seyn." — 
Heffter,  ibid. 
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^  CCiy.  The  house,  or,  as  it  is  usually  called,  the  hotel, 
of  the  ambassador  is  by  universal  consent  inviolable,  and 
inaccessible  to  the  ordinary  officers  of  justice  or  re- 
venue (c). 

,  The  same  remark  applies  to  his  carriage.  Upon  this 
valuable  and  necessary  immunity  was  at  one  time  grafted 
the  monstrous  and  unnecessary  abuse  of  what  was  called  the 
Eight  of  Asylum.  In  other  words,  the  hotel  was  to  be  a 
place  of  refuge  for  offenders  against  the  law  of  the  State  in 
which  it  was  situated.  Bynkershoek  {d)  is  clearly  right  in 
pronouncing  that,  whether  common  sense,  the  reason  of  the 
thing,  or  the  end  and  object  of  embassies  be  considered, 
there  is  not  even  that  faint  colour  of  reason  which  the  most 
absurd  pretensions  can  generally  put  forth,  to  be  alleged  in 
favour  of  such  a  custom.  History  teems  with  examples  of 
the  evil  consequences  resulting  from  this  absurd  privile<>-e, 
which  was  often  extended  from  houses  to  whole  districts  and 
quarters  of  the  town,  as  at  Eome  and  Madrid  (e). 

It  is  true  that  those  States  which  have  allowed  this  abuse 


(c)  Wicquefort,\.B.^S:  ^^  La  maison  et  les  domestiques  de  I'ambas-^ 
sadeiir  sont  mviolables." — p.  414. 

Bynk.  ibid  c.  xxi. :  "^des  legati  an  prjebent  asylum  " 

VcUtel,l  iv.  c  ix.  s.  117:  "  L'independance  de  I'ambassadeur  serait 
fort  imparfaite,  et  sa  surete  mal  etablie,  si  la  maison  ou  il  looe  ne  iouissait 
d'une  entiere  franchise,  et  si  elle  n'etait  pas  inaccessible  lux  mimstres 
ordinawes  de  la  justice.  .  .  .  .  La  maison  d'un  ambassadeur  doit 
etre  a  convert  de  toute  msulte  sous  la  protection  particuliere  des  lois  et 
du  droit  des  gens:  I'msulter,  c'est  se  rendre  coupable  envers  Tetat  et 
envers  toutes  les  nations." 

Merlin,  ibid.  v.  3. 

id)  «  Omnia,  legatorum  privilegia,  quibus  utuntur  ex  tacito  gentium 
consensu,  non  alio  fine  comparata  sunt,  quam  ut  tuto,  sine  remora  sine 
impedimento  cujusquam,  officio  suo  fungantur.  Possunt  autem  tuto  funo-i 
etiamsi  facmorosos  non  recipiant,  nee  occultent,  nee  Principi,  apud  ouem 
sunt,  mtervertant  jurisdictionem,  non  in  sui  vel  suorum,  at  tertii  ad  .p 
non  pertinentis,  gratiam.  Sed  ejusmodi  h^c  sunt,  ut  vix  seriam  disputa- 
tionem  desiderent." — Bijnk.  ibid.  ^ 

,^}^'V^y'l  ^'^^f'^'^^f'f^^  ^^  Ro^^e  in  1680,  the  Spanish  in  1682, 
the  English  in  1686,  voluntarily  renounced  these  exorbitant  and  mis- 
chievous  privileges."— ilf«rM55,  s.  361. 


VOL.  IL  R 
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are  bound  to  give  notice  of  their  intention  to  abolish  it  pre- 
viously to  the  reception  of  the  ambassador  (/ ).  But  it  is  also 
true  that  there  can  be  no  prescriptive  right  in  any  nation  to 
demand  a  continuance  of  this  obstacle  to  good  order,  justice 
and  peace,  wholly  unconnected  as  it  is  with  the  maintenance 
of  the  security  or  dignity  of  embassies.  And  every  Govern- 
ment must  agree  with  the  wish  of  the  learned  Merlin  {g), 
that  such  a  nuisance  should  be  universally  abolished. 

No  one  can  declare  more  strongly  than  Grotius  that  the 
jus  asyli  is  no  part  jwrzV  gentium.  "  Ipse  autem  legatus  an 
"  jurisdictionem  habeat  in  familiam  suam,  et  an  jus  asyli  in 
"  domo  sua  pro  quibusvis  eo  confugientibus  ex  concessione 
"  pendet  ejus  apud  quem  agit.  Istud  enim  juris  gentium  non 
''est''{h). 

In  1726,  the  Duke  of  Ripperda,  the  First  Minister  of 
Philip  v.,  took  refuge  in  the  hotel  of  Lord  Stanhope,  the 
English  Ambassador  at  Madrid.  The  King  asked  for  the 
opinion  of  the  Council  of  Castile,  the  first  tribunal  in  the 
kingdom,  whether,  without  a  violation  of  International  Law, 
he  had  a  right  to  take  his  subject  Ripperda,  accused  of  high- 
treason,  by  force,  if  other  means  were  of  no  avail,  from  the 
hotel  of  the  English  Ambassador; — the  answer  was  in  the 
affirmative,  and  Ripperda  was  accordingly  taken  by  force 
from  the  hotel,  and  his  papers  were  seized  at  the  same  time. 


(/)  Wicquefortf  citing  the  instance  of  certain  conspirators  seized  by  the 
Venetian  Government  in  the  house  of  the  French  Ambassador,  and  the 
answer  with  respect  to  it  made  by  the  Venetian  Ambassador,  that  he 
would  deliver  up  to  justice  any  French  rebels  that  took  refuge  in  his 
hotel,  adds  :  '*  On  pent  dire  sur  cet  exemple,  que,  suivant  le  droit  des  gens, 
la  maison  de  Fambassadeur  ne  peut  donner  surete  qu  a  lui  et  a  ses  domes- 
tiques,  et  ne  peut  servir  d'asyle  aux  etrangers  que  du  consentement  du 
souverain  du  lieu,  qui  peut  estendre  ou  restreindre  ce  privilege  comme  il 
veut :  parce  quHl  ne  fait  pa^  partie  du  droit  des  ffejis." — S.  28,  p.  414. 

((f)  "  On  voit  par  ces  details,  que  le  droit  d'asyle  est,  a  regard  des 
hotels  des  ambassadeurs,  une  source  perpetuelle  de  dissensions  et  de 
querelles.  Le  bien  des  nations  demanderait,  sans  doute,  qu'on  I'abolit 
tout-a-fait :  et  cela  parait  d'autant  plus  raisonnable,  qu'il  y  a  plusieurs 
6tats  dans  lesquels  il  n'est  point  connu." — Merlin,  ibid. 

(A)  L.  ii.  c.  18,  viii.  2. 
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The  British  Government,  of  which  the  Duke  of  Newcastle 
was  then  prime  minister,  complained  bitterly  of  this  act,  and 
demanded  reparation  for  an  alleged  insult  to  the  ambassador; 
the  complaint,  however,  was  founded  rather  upon  the  manner 
in  which  the  act  was  done  than  upon  a  claim  for  the  right,  on 
the  part  of  the  ambassador,  to  have  retained  the  refugee. 
Spain  refused  to  make  any  reparation,  and  asserted  boldly 
the  legality  of  what  she  had  done.  The  difference  between 
the  two  nations  increased  in  bitterness  till,  in  the  next  year, 
war  upon  other  grounds  broke  out  between  them.  It  would 
seem  to  follow,  from  the  principles  which  have  been  laid 
down,  that  Spain  was  not  guilty  of  any  violation  of  Inter- 
national Law  (z). 

CCV.  In  1747,  a  Swedish  merchant  of  the  name  of 
Springer,  accused  of  high-treason,  took  refuge  in  the  hotel  of 
the  English  Ambassador,  Colonel  Guideckens,  at  Stockholm. 
The  ambassador  refused  to  surrender  him ;  the  Swedish 
Government  surrounded  his  house  with  troops,  searched 
everybody  who  entered  it,  and  caused  the  carriage  of  the 
ambassador,  when  he  left  the  hotel,  to  be  followed  by  a 
guard.  Guideckens  surrendered  Springer  under  a  protest  as 
to  the  violence  done  to  his  ambassadorial  privilege.  England 
demanded  reparation,  and  Sweden  steadily  refused  to  give 
it,  and  the  ambassadors  from  the  two  Courts  were  mutually 
withdrawn. 

It  seems  clear  that  the  conduct  of  Sweden  was  in  accord- 
ance with  the  principles  of  International  Law  (j), 

CCVI.  It  sometimes  happens  that  a  State  authorises  a 
foreign  State  to  acquire,  within  its  territory,  by  purchase,  a 
residence  for  its  ambassador,  and  allows  such  residence  to 
be  vested  in  the  Government  of  the  country  which  accredits 
the  ambassador  (k). 


{i)  De  Martens,  C.  C.  i.  174.  {j)  Ibid.  i.  326. 

(k)  Act  of  the  British  Parliament  "  to  authorise  the  purchase  by  the 
Prussian  Minister  of  a  residence  in  England  for  the  use  of  the  Prussian 
Legation,  and  to  regulate  the  future  holding  of  the  same." — 13  &  14  Vict. 
c.  iii. — Ifertslefs  Treaties,  vol.  viii.  p.  866. 

B  2 
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CCVII.  So  long,  however,  as  the  ambassador  does  not 
convert  his  hotel  into  a  place  of  refuge  for  offenders  against 
the  laws  of  the  State,  he  has  a  right  to  enjoy  the  most  per- 
fect and  uncontrolled  liberty  of  action  within  (Z)  the  pre- 
cincts of  his  hotel. 

It  seems  a  corollary  from  this  proposition  that  he  should 
be  entitled  to  exercise  privately  the  rites  of  his  own  religion, 
though  it  be  at  variance  with  that  of  the  Law  of  the  State 
in  which  he  is  resident  (??«). 

CCVIII.  Strictly  speaking,  however,  this  privilege  is 
confined  to  himself,  his  suite,  and  his  fellow-countrymen 
commorant  in  the  foreign  land ;  for  although  he  cannot  be 
prevented  from  receiving  native  subjects  who  come  to  his 
hotel,  yet  it  is  competent  to  the  State  (n)  to  prohibit  them 
from  going  to  the  ambassador's  hotel  for  this,  or  indeed  for 
any  purpose.  According  to  Wicquefort,  the  State  might 
require  that  the  religious  services  be  performed  in  the  native 
language  of  the  ambassador.  This,  however,  does  not 
appear  to  be  a  tenable  position.  The  sanctity  of  the  hotel 
must  be  \'iolated,  in  order  to  ascertain  the  language,  and 
certainly  there  never  could  have  been  any  semblance  of 
reason  for  preventing  the  ambassador  or  his  chaplain  from 
the  use  of  the  universal,  or  Latin,  language  in  their  devo- 
tions. This  restraint  by  the  State  must  be  j^laced,  if  at  all, 
upon  her  own  subjects. 

CCIX.  Since  the  period  of  the  Reformation,  general  In- 
ternational usage  has  sanctioned  the  right  to  exercise  private 
domestic  religious  rites  in  the  hotel,  which,  so  long  as  they 
are  strictly  private,  seem  to  claim  the  sanction  of  natural  as 
well  as  conventional  International  Law.  Two  conditions, 
however,  have  formerly  accompanied  the  permission  to  exer- 
cise this  right — one,  that  it  should  be  permitted  to  only  one 
minister   at  a  time  from  one  and  the   same  court :  another 


(0    Wicquefort,  ibid.  ss.  415,  418. 
(w)  Mat-tens,  ss.  224,  5,  6,  generally  ou  this  subject. 
(n)  Martens,  s.  225.     Permission  even  for  foreigners  belonging  to  a 
third  conntrx  to  attend  has  been  the  subiect  of  treaties. 
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that  there  should  not  be  already  a  public  or  private  exercise 
of  the  religion  existing  and  sanctioned  without  the  precincts 
of  the  hotel. 

Having  regard  to  this  latter  condition,  the  Emperor 
Joseph  II.,  having  granted  to  the  Protestants  at  Vienna  the 
liberty  of  meeting  for  the  private  exercise  of  their  devotion, 
insisted  on  the  chapels  of  the  Protestant  ambassadors  being 
closed. 

There  does  not,  however,  seem  to  be  any  foundation  in 
principle  for  this  very  arbitrary  act;  more  especially  as 
Protestant  is  a  mere  term  of  negation,  under  which  are 
included  worshippers  of  very  different  tenets. 

CCX.  The  only  sound  principle  of  law  on  this  subject 
is  that  already  mentioned,  viz. : — Religious  rites  privately 
exercised  within  the  ambassadorial  precincts,  and  for  his  suite 
and  countrymen,  ought  not  to  be  interfered  with. 

The  erection  of  a  chapel  or  church,  the  use  of  bells,  and 
of  any  national  symbol,  is  a  matter  entirely  of  permission 
and  comity. 
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CHAPTER  IX. 

AMBASSADORS. — DIFFERENT  CLASSES  OF    PUBLIC 
MINISTERS. 

CCXI.  The  Komans,  and  indeed  the  ancients  generally, 
recognised  but  one  class  of  diplomatic  agents,  whom  they 
usually  designated  by  the  terms  orator es  or  legati. 

In  Europe  these  terms  found  their  translation  at  first  in 
the  generic  term  of  Ambassadors  («),  or  in  some  equivalent 
designation  of  a  single  class.  Since  the  fifteenth  or  sixteenth 
century,  the  refinements  and  the  vanity  (b)  of  European 
Courts  have  introduced  various  grades  of  diplomatic  agency 
into  the  positive  Law  of  Nations,  which  are  only  so  far  of 
importance  inasmuch  as  different  ceremonial  privileges  are 
attached  to  the  different  degrees  of  legation. 

But  to  the  accredited  public  minister  of  every  State,  what- 
ever be  his  designation,  the  rights  of  inviolability  and  the 
privileges  of  exterritoriality  appertain  with  equal  certainty 
and  strength  (c). 


(a)  Amhassadeurs,  EmhaxadoreSf  Ambasciatori :  perhaps  from  the 
Spanish  emhiar,  to  send,  or  more  probably,  regard  being  had  to  the 
similarity  of  the  word  in  various  languages,  from  amhacius  {Botschafter, 
Gesandte). 

(b)  And  the  economy,  it  should  seem,  less  expense  and  state  being  ne- 
cessary for  the  minister  of  inferior  rank.  According  to  Vattel,  Louis  XI. 
set  the  example. — L.  iv.  c.  vi.  s.  69. 

There  have  been  two  classes,  Kliiber  says,  since  the  beginning  of  the 
sixteenth,  and  three  since  the  beginning  of  the  eighteenth  century. — 
S.  179. 

(c)  "  Legati  varia  nunc  nomina  rem  ipsam  idem  sunt." — Bynk.  De 
Foro  Leg.  c.  1. 

^'  Quaecunque  autem  legator um  nomina  sint  et  quaecunque  legatio  sive 
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CCXII.  Equally  unknown  to  the  ancients  was  the  modern 
distinction  of  Ordinary,  or  Resident  (d),  and  Extraordinary 
Ambassadors. 

The  Komans,  safe,  as  they  reasonably  concluded,  in  the 
vastness  of  their  empire,  from  foreign  invasion,  and  having 
but  little  commerce  with  other  nations,  neither  required  nor 
instituted  any  resident  embasssy  in  foreign  countries. 

CCXIII.  The  breaking  up  of  this  vast  empire  into  various 
kingdoms  introduced  that  necessity,  which,  under  the  gigantic 
domination  of  Kome,  had  not  existed. 

It  was  not,  however,  till  after  the  Peace  of  Westphalia 
(1648)  that  the  institution  of  permanent  embassies,  though 
beginning,  contemporaneously  with  standing  armies,  to  take 
root  soon  after  the  fifteenth  century,  can  be  said  to  have  be- 
come the  established  practice  of  nations  {e).  It  was  about  this 
period  that  the  rights  of  legation  began  to  be  ascertained 
with  the  careful  minuteness  which  distinguishes  this  part  of 
positive  International  Law. 

CCXIV.  Before  theclose  of  the  fifteenth  century,  a  second 
order,  and  during  the  eighteenth  century,  a  third  order,  of  di- 
plomatic agents  appears  to  have  sprung  up  (/) ;  and  since  the 
Congress  of  Vienna,  in  1815,  and  the  protocol  of  Aix-la- 
Chapelle  (^),  in  1818,  to  which  Austria,  France,  Great 
Britain,  Prussia,  and  Russia  were  parties,  the   diplomatic 


ordinaria,  sive  extraordinaria,  quamvis  et  pro  mittentis  et  pro  missi 
dignitate  et  titulo  alius  atque  alius  legatis  habeatur  honor,  id  tamen 
constare  debet,  si,  ut  oportet,  ex  jure  gentium  causam  aestimemus,  legati 
personams  emper  aeque  sancte  habendam,  semper  aeque  custodienda  jura, 
quae  legatis,  tanquam  legatis,  debentur." — Bynk.  ibid. 

All  classes  of  diplomatic   agents  liave   equally  the  **jus  revocandi 
domum." — Ibid. 

(d)  Vattel,  1.  iv.  c.  vi.  s.  73. 

(e)  Ward,  vol.  ii.  p.  413. 
Heffter,  s.  199. 
Miruss,  s.  89. 

KlUber,  s.  170. 

Merlin,  JRepert.,  Mimstre  public, 

(/)  Heffter,  s.  357,  n.  (fj)  Miruss,  s.  85. 
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hierarchy  has  consisted,  technically  speaking,  of  four  orders 
classified  as  follows  : — 

The  first  class  is  composed  of  ambassadors,  ordinary  and 
extraordinary  (h),  according  as  their  mission  be  limited  or  in- 
determinate in  point  of  time,  Pajpal  legates,  a  or  de  latere, 
and  nuncios,  ordinary  or  extraordinary. 

CCXy.  All  these  diplomatic  agents  enjoy,  in  the  fullest 
manner,  the  privileges  incident  to  what  is  universally  called 
the  representative  character,  by  virtue  of  which  they  repre- 
sent their  Sovereign  or  State,  not  only  in  the  conduct  of 
affairs  at  a  foreign  court,  but  they  also  represent  (J)  the 
person  of  the  Sovereign  or  State,  and  are  by  usage  entitled, 
speaking  generally,  to  the  honours  which  the  Sovereign  or 
the  State  (if  it  could  be  conceived  to  be  present)  would 
receive. 

This  idea  of  the  full  representative  character  in  the  agent, 
had  no  doubt  its  origin  in  the  fundamental  constitution  of 
Monarchical  States,  because  it  was  possible  to  represent  the 
person  of  the  Monarch  ;  but  Republican  States,  nevertheless, 
have  imitated  the  example. 

CCXVI.  Legates  a  latere  must  not  be  confounded  vdth 

another  class  of  Papal  agents  designated  Nuncios  (  /). 

The  legates  a  latere  are  sent  by  the  Pope  into  Roman 

Catholic  countries,  to  exercise,  in  his  name,  the  spiritual 

functions  which  depend  upon  his  recognition  as  Head  of  the 

Church, 


{h)  E.g.  sucli  as  are  sent  on  emlbassies  of  congratulation,  condolence, 
or  excuse  {Miruss,  s.  86),  or  to  adjust  some  particular  dispute,  although 
there  be  a  resident  ambassador. 

Martens,  s.  193. 

(i)  Meiiin  {Rip.,  Ministre  public,  s.  1.),  however  says,  "Nous  disons 
que,  dans  un  tel  ministre,  la  representation  est  presque  parfaite,  car  elle 
ne  I'est  pas  ahsolument :  quels  que  soient  les  honneurs  qu'on  rend  a  un 
amhassadeur,  ils  n'^galent  jamais  et  nuUe  part  ceux  qu'on  rendrait  a  un 
Bouverain  en  personne ;  et  c'est  I'emharras  de  I'etiquette,  a  regard  d'un 
souverain  se  trouvant  en  pays  etranger,  qui  a  fait  imaginer  Vincognito.''^ 

( /)  The  Legate  is  selected  from  the  cardinals,  but  not  the  Nuncio, 
Vide  post. 

Merlin,  ibid. 
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The  nuncios  are  ambassadors  sent  to  foreign  courts  to 
represent  the  Pope  in  the  conduct  of  his  affairs,  of  whatever 
kind  they  may  be  {k), 

CCXVII.  The  division  of  ambassadors  and  nuncios  into 
ordinary  and  extraordinary  had  its  origin  in  the  distinction 
between  permanent  or  indeterminate  missions,  and  those 
which  had  for  their  object  the  transaction  of  an  extraordinary, 
particular,  and  determinate  business. 

In  modern  practice,  however,  the  title  "  extraordinary  "  is 
given  occasionally,  as  a  title  of  greater  honour,  even  to  am- 
bassadors destined  to  a  residence,  for  an  indeterminate  period, 
at  the  court  to  which  they  are  sent  (/). 

CCXVIII.  Diplomatic  agents  of  this  first  class  can  only 
be  sent  by  States,  whether  monarchical  or  republican,  entitled 
to  royal  honours  (m).  That  is  to  say,  if  an  inferior  State 
accredit  an  ambassador  of  the  first  class,  he  will  not  be  re- 
ceived (n)  by  the  great  European  Powers.  It  is  impossible, 
however,  to  maintain,  as  has  been  attempted,  that  the  right 
to  send  ambassadors  is  confined  to  monarchies,  or  to  deny 
that  the  rank  of  the  ambassador,  abstractedly  speaking, 
depends  upon  the  sending  and  not  upon  the  receiving 
State  (o). 

CCXIX.  The  second  class  comprises  Envoys  {Envoy es^ 
Ablegati,  Frolegati^  Inviati)  Ordinary  and  Extraordinary. 

Ministers  Plenipotentiary  (P/e?za  potentia  muniti,  Ministres 
pUnipotentiaires,  hevolhndchtige  Gesandten,  Minister), 

The  Austrian  Minister  at  Constantinople,  who  appears  to 
be  by  custom  exclusively  designated  as  Intermincius, 

The  Internuncio  of  the  Pope. 


ijc)   Vide  post,  pt.  viii.  (T)  Martens,  uhi  supr. 

(m)    Vide  ante,  p.  62. 

{n)  If  lie  be  received  at  all,  it  must  be  according  to  bis  credentials.- 
Vattel,  1.  iv.  c.  vi.  s.  76.      Vide  post, 
(o)  Miruss,  s.  113. 
Heffter,  s.  209. 
Martens,  s.  198. 

Vattel,  1.  iv.  c.  vi.  s.  78. 
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CCXX.  The  third,  or  intermediate  class,  created  by  the 
Conference  of  the  Five  Powers  at  Aix-la-Chapelle,  in  1818, 
is  composed  of  what  are  called  "  Mi7iistres  residents^'*  ac- 
credited to  the  Sovereign.  Ministers  of  this  class  are 
sometimes  said  to  represent  the  affairs,  and  not  the  person 
of  their  Sovereign,  and  to  be  therefore  of  inferior  dignity  (/?). 

The  fourth,  usually  denominated  the  third  class,  includes 
Charges  dC  Affaires  ( Geschdftstrdger)  accredited  to  the  Minister 
of  Foreign  Affairs  ;  either  such  as  are  originally  sent  and 
accredited  ad  hoc,  or  who  have  been  nominated,  either  ver- 
bally or  by  writing,  ad  interim,  during  the  absence  of  the 
minister  {q),  or  accredited  to  courts  to  which  it  is  not  cus- 
tomary to  send  a  formally  constituted  minister. 

The  ceremonial  honours  to  which  this  class  may  be  entitled 
appear  doubtful,  but  they  are  entitled  to  the  immunities  of 
recognised  diplomatic  agents,  though  without  the  formal 
character  of  "  Ministers."  To  this  class  belong  Consuls  {r\ 
being  accredited  as  diplomatic  agents,  or  public  ministers, 
such  as  are  maintained  by  the  Christian  Powers  of  Europe 
and  America  at  the  Courts  of  the  Barbary  States  or  in 
Egypt. 

CCXXI.  These  different  orders  of  ministers,  it  must  be 
observed,  can  only  be  distinguished  by  the  ceremonial 
honours  accorded  to  them ;  and,  in  fact,  these  divisions, 
which  make  the  difference  of  order  depend  upon  the  dif- 
ference of  ceremonial,  are,  strictly  speaking,  illogical  (5). 


{p)  "Le  resident  ne  represente  pas  la  personne  du  prince  dans  sa 
dignit6,  mais  seulement  dans  ses  aiFaires." — Vattel,  1.  iv.  c.  vi.  s.  73. 

See  below,  remarks  on  his  real  identity  witli  the  envoy. 

{q)  Ordinarily  the  Secretary  of  Legation. — Merlin,  ibid.  s.  1.  vi. 

Martens,  s.  194. 

Kluher,  s.  182. 

Martens,  s.  194. 

(r)  "  Si  ce  prince  envoie  un  agent  avec  des  lettres  de  cr^ance,  et  pour 
affaires  publiques,  I'agent  est  des  lors  ministre  public :  le  titre  n'y  fait 
rien." — Vattel,  1.  iv.  c.  vi.  s.  76. 

(5)  There  is  much  truth  in  M.  Pinheiro  Ferreira^s  remarks  on  this 
point. — Note  to  192nd  section  of  Martens, 
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For  if,  upon  this  principle  of  distinction,  it  were  asked 
why  the  ambassador  enjoyed  greater  honours  than  the  envoy, 
it  must  be  answered,  because  the  former  belongs  to  the  first, 
and  the  latter  to  the  second  class ;  and  if  it  were  asked  why 
the  former  belonged  to  the  first,  and  the  latter  to  the  second 
class,  it  must  be  answered,  because  the  former  is  an  ambas- 
sador and  the  latter  an  envoy. 

CCXXII.  The  only  sound  and  logical  division  is  that  which 
is  founded  on  the  true  principle  of  general  International  Law, 
viz.,  a  regard  to  the  character  of  the  affair  evidenced  by  his 
credentials  {mandatum,  mandat\  entrusted  to  the  manage- 
ment of  the  agent,  whatever  be  his  title.  There  is  a  clear 
distinction,  according  to  the  nature  of  things,  between  agents 
{PUnipotentiaires)  accredited  by  one  Sovereign  to  another 
Sovereign,  and  agents  {Charges  d^ Affaires),  accredited  by 
one  Minister  for  Foreign  Affairs  to  another  Minister  for 
Foreign  Affairs  (t). 

There  is  also  a  distinction,  less  clear  but  conceivable,  be- 
tween the  minister  representing  his  Sovereign,  both  in  his 
person  and  in  his  affairs,  as  is  the  case  with  the  ambassador 
and  the  minister  representing  the  Sovereign  in  his  affairs 
only,  as,  according  to  Vattel  (u),  is  the  case  with  the  Resident, 
or  even  with  the  Envoy,  Neither  of  these  classes  of  ministers 
have  the  pre-eminently  representative  character  {caractere 
representatif  par  excellence)  which  belongs  to  the  full  ambas- 
sador (^x).  It  is  between  these  two  classes,  therefore,  that 
Vattel  pronounces  "  the  most  necessary  and  the  only  true 
distinction  "  to  exist. 

The  juster  division,  however,  appears  to  be  that  already 
stated,  viz.,  between  agents  accredited  to  the  Sovereign,  and 
agents  accredited  to  the  Minister. 

CCXXIII.  It  has  been  already  observed,  that  all  these 


{t)  Martens,  s.  191. 

Wheaton,  1.  262,  s.  6. 

(m)  L.  iv.  c.  vi.  s.  73 :  "  Le  H^sident,"  &c. 

(:r)  Martens,  s.  193,  Notes,  i&c. 
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different  classes  enjoy  equally  the  immunities  (?y)  incident  to 
the  jus  legationum  (droit  de  legation,  d^ambassade,  Gesandt- 
schaftsreclit). 

According  to  the  fourth  article  of  the  Congress  of  Vienna 
(1815),  the  rank  of  diplomatic  agents  between  themselves 
was  to  be  determined  by  reference  to  the  date  of  the  oflScial 
notification  of  their  arrival  at  the  court  to  which  they  are 
accredited  ;  and  by  the  sixth  article,  as  we  have  already 
seen  {z),  all  distinctions  of  rank  between  diplomatic  minis- 
ters, arising  out  of  the  ties  of  consanguinity  and  the  domestic 
or  political  relations  of  their  respective  courts,  are  abolished. 

CCXXI V.  Every  State  may  determine  for  itself  what  rank 
it  will  confer  upon  its  diplomatic  agents  (a),  nor  is  it  restricted 
by  International  Law  as  to  their  number  (/^),  their  sex  (c), 
their  religion  (c?),  or  their  station,  whether  lay  or  clerical, 
military  or  civil  {e\  unless  the  latter  be  opposed  to  a  funda- 
mental law  of  the  receiving  State.  It  is  usual  for  States  to 
send  and  receive  diplomatic  agents  of  equal  rank. 

A  diplomatic  agent  may  be  accredited  at  one  and  the  same 
time  to  various  States,  as  the  history  of  Germany  and  Switzer- 
land abundantly  testifies  (/). 

A  diplomatic  agent  may  be  fully  empowered  to  negotiate 
with  foreign  States,  as  at  a  congress  of  diiFerent  nations. 


{y)  Heffter,  208:  "In  Anseliung  der  gesandtschaftlichen  Gescliafte 
selbst,  der  Faliigkeit  dazii,  und  ihrer  Giiltigkeit,  ist  der  ganze  Rang- 
uuterscliied  voUig  oliue  Eiiifluss." 

(»)   Vide  ante,  Chapter  on  Sovereigns.     Pt.  vi.  chap.  i. 

Martens,  s.  199. 

(a)  Subject  to  what  has  been  said,  ante,  p.  249  §  cexviii. 

(6)  Miruss,  s.  117. 

(c)  Martens,  s.  120. 

Moser,  Die    Gesandten  nach  ihren   Rechten  und  PJlichten, —  Kleine 
Schriften,  t.  3.  n.  2. 
Miruss,  s.  127. 

(d)  Vide  2)ost,  pt.  viii.  c.  i. 

The  Bishop  of  Ross  was  Mary  Queen  of  Scots'  ambassador;  the 
Bishop  of  Bristol  was  plenipotentiary  at  the  Peace  of  Utrecht,  the  last 
instance  of  the  diplomatic  employment  of  an  English  Bishop . 

(e)  Kluber,  s.  187.  (/)  Miruss,  s.  120, 


AMBASSADORS — RANK    AMONG    THEMSELVES.        523 

without  being  accredited  to  any  particular  court :  or  he 
may  be  accredited  by  a  third  State  to  mediate  between  two 
other  States  {g), 

CCXXV.  The  legal  status  of  mere  agents  employed,  on 
behalf  of  Governments  or  Princes,  in  foreign  countries,  is  not 
very  clearly  defined  by  any  writer  upon  International  Juris- 
prudence (/i). 

It  is  clear,  however,  that  agents  employed  in  adjusting 
private  claims  of  the  Sovereign  or  negotiating  a  loan,  com- 
missioners to  settle  boundaries,  and  the  like,  are  not  virtute 
officii  clothed  with  the  immunities  of  a  diplomatic  agent. 
The  same  remark  applies  to  secret  emissaries  of  a  State, 
though  sent  with  the  permission  of  the  foreign  State  into  its 
territory. 

These  commissioners  or  emissaries,  though  furnished  per- 
haps with  (?')  letters  of  recommendation  from  their  Sovereign, 
and  therefore  entitled  to  more  consideration  than  private 
individuals,  are  not  accredited,  and  therefore  cannot  claim 
\hQJus  legationum. 

If,  however,  the  State  clothe  them  with  diplomatic  powers, 
and  accredit  them  to  a  foreign  vState,  they  become  entitled 
to  the  immunities  of  a  diplomatic  agent  {j). 


{g)  Miruss,  s.  86,  n.  a. 

\h)    Wicquefort,  1.  pp.  G2,  63. 

Vattel,  1.  iv.  c.  vi.  s.  75. 

Heffter,  s.  2'22. 

Klilher,  ss.  171,  172. 

Martens,  ss.  196,  197,  and  P.  Ferreiras  notes  thereupon. 

Mvruss,  ss.  107-111. 

{i)  Martens,  s.  203. 

{j)  "  Le  mesme  mot  ( Commissaire)  a  souvent  une  signification  plus 
estendue,  et  marque  une  ministre  qui  n'a  point  d'autre  qualite  parti- 
culiere  ;  et  alors  il  pent  estre  ministre  public,  soit  qu'il  ait  este  en- 
voy^ a  un  congres  ou  a  quelque  prince  ou  r^publique." — 1  Wicque- 
fort, 64. 

Miruss,  s.  86  :  Geschdftsgesandte. 

"Si  ce  prince  enyoie  un  agent  avec  de>s  lettres  de  creance,  et  pour 
affaires  publiques,  I'agent  est  des  lors  ministre  public  :  le  titre  n'y  fait 
rien."  "  II  faut  en  dire  autant  des  dqmtes,  commissaires,  et  autres  charges 
d'aft'aires  publiques.'' —  Vattel,  ibid. 


254  INTERNATIONAL    LAW. 

This  is  also  the  case  with  deputies  sent  to  a  Congress  on 
behalf  of  a  Confederation  of  States,  if  they  be  accredited. 
The  whole  question  depends  upon  whether  or  no  the  con- 
stituent body  has  been  competent,  and  has  intended  to  clothe 
them  with  a  ministerial  character. 

CCXXVI.  Consuls,  generally  speaking,  are  not  entitled 
to  the  jus  legationum.  The  institution  of  the  consulate  being 
of  great  importance  and  some  complexity,  must  be  reserved 
for  a  separate  and  distinct  discussion  (A). 


"  Tout  depend  de  la  question  de  savoir  jusqu'a  quel  point  leur  con- 
stituant  a  pu  et  voulu  leur  attribuer  un  caractere  minist^riel." — Ma?'tens, 
ibid. 

(k)   Vide  post,  pt.  vii.  c.  i. 
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CHAPTER   X. 

AMBASSADORS — INSTRUCTIONS. 

CCXXVII.  With  reference  to  the  State  which  he  re- 
presents, the  public  character  of  the  ambassador  may  be 
said  to  begin  with  the  receipt  of  his  instructions,  which  con- 
tain the  measure  of  his  responsibility  to  his  own  Government. 
These  are  for  his  own  guidance;  they  may  be  secret  or 
ostensible  to  the  court  to  which  he  is  accredited,  or  their 
partial  or  entire  communication  may  be  left  to  his  discre- 
tion («). 

Despatches  addressed  to  him  after  his  departure  may 
contain,  in  substance  or  in  form,  subsequent  and  additional 
instructions. 

CCXXVIII.  Vattel  remarks  that  if  the  ratification  of 
the  principal  were  not  now  held  necessary  for  any  engage- 
ment entered  into  by  the  ambassador,  these  instructions 
would  be  liable  to  those  principles  of  construction  which 
natural  (b)  law  would  apply  to  the  matter  of  agency  and 
procuration  (procuration,  mandement). 

CCXXIX.  With  reference  to  the  State  to  which  he  is 
sent,  the  public  character  of  the  ambassador  receives  its  formal 
recognition  on  the  production   of  his   Letters  of  Credence 


(a)  Vattel,  1.  iv.  c.  vi.  s.  77. 
Wheaton,  1.  s.  268. 
Hefter,  s.  210. 

Martens,  s.  205. 

Bynkershoek,  Q.  J.  P.  1.  2,  c.  vi. :  "  Legati  quid  rerum  olim  egerint,  et 
nunc  agant  cum  publice  audiuntur." 

(b)  Here  the  Justinian  Law  would  be  almost  necessarily  resorted  to, 
Miruss,  s.  133. 
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{lettres  de  creance,  Creditiv,  Credentlalen^  Beglaubigungs- 
schreihen)  (c). 

This  instrument  is  addressed  by  the  Sovereign  or  chief 
magistrate  of  the  State  which  the  ambassador  represents  to 
the  Sovereign  or  State  to  which  he  is  sent.  In  the  case  of  a 
charge  d'affaires^  it  is  addressed  by  one  Minister  of  Foreign 
Affairs  to  another  (of).  It  contains  the  general  purport  of  the 
mission^  and  the  name  and  class  of  the  diplomatic  agent,  and 
requests  that  faith  may  be  given  to  his  representations  on  the 
part  of  his  principal  (e).  The  same  Letters  of  Credence  may 
suffice  for  several  ministers,  if  they  be  of  the  same  rank. 

Sometimes  one  minister  is  furnished  with  several  Letters 
of  Credence,  if  he  be  accredited  to  several  Sovereigns  or 
States,  or  to  the  same  Sovereign  in  various  capacities.  If  the 
rank  of  the  diplomatic  agent  be  changed  during  his  residence 
at  a  foreign  court,  fresh  Letters  of  Credence  are  required,  and 
the  ceremonies  incident  to  their  presentation  are  renewed  (/). 
According  to  modern  custom,  the  Full  Power  empowering 
the  diplomatic  agent  to  negotiate,  is  not  inserted  in  the 
Letters  of  Credence,  but  is  a  separate  instrument,  drawn  up 
in  the  form  of  letters  patent  [mandatum  procurator ium,  pleni- 
potentia,  plein  pouvoir,  VoUmacht)  (g). 

(c)  Vattel,  1.  iv.  c.  vi.  s,  76:  "Zes  lettres  de  creance  sont  I'instrument 
qui  autorise  et  constitue  le  ministre  dans  son  caractere  aupres  dii  prince 
a  qui  elles  sont  adressees.  Si  ce  prince  rejoit  le  ministre,  il  ne  pent  le 
recevoir  que  dans  la  qualite  que  lui  donneut  ses  lettres  de  creance.  Elles 
sont  comme  sa  procuration  generale,  sont  mandement  ouvert,  mandatum 
7)ianifestmn." 

Ibid.  s.  83  :  "  Des  qu'il  est  entre  dans  le  pays  oil  il  est  envoy e,  et  qiCil 
sefait  connaitre,  il  est  sous  la  protection  du  droit  des  gens." 

Hefter,  s.  200. 

{d)  Martens,  s.  202. 

Wheaton,  1.  267. 

(e)  Martens,  uhi  supr.  (/)  Hejftcr,  s.  210. 

(V)  Vc^if^^l  does  not  meni  inn  the  instrument  of  Full  Powers  as  distinct 
from  the  Letters  of  Credence.  ^ 

Miruss,  s.  136,  1-141. 

Martens,  s.  204. 

Wheaton,  1.  268. 

Heffter,  s.  210. 
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CCXXX.  It  is  the  Full  Power,  whether  it  be  a  sepa- 
rate instrument  or  contained  in  the  Letters  of  Credence, 
which  founds  the  authority  of  the  diplomatic  agent  as  the 
representative  of  his  Sovereign,  and  the  terms  of  it  are 
binding  on  him  and  his  principal,  though  at  variance  with 
secret  instructions. 

This  important  principle  of  International  Law,  which 
clearly  flows  from  the  reason  of  the  thing,  is  supported  by 
the  express  authority  of  Grotius  (Ji),  and  by  the  analogy  of 
the  law  of  mercantile  agency  as  set  forth  in  the  Digest, 
which  is  in  this  instance,  as  in  others,  the  written  Law  of 
Nations  (i). 

The  Full  Power  may  be  general  or  special.  The  general 
Full  Power  (inandatum  illimitatum)  capacitates  the  holder 
of  it  for  all  the  usual  diplomatic  functions,  or  for  negotiating 
generally  with  a  foreign  State. 

There  are  some  instances  of  such  a  Full  Power  being 
construed  as  accrediting  the  bearer  to  all  courts  {actus  ad 
omnes  popuhs)  {j)  ;  but  this  construction  has  long  ceased 
to  be  maintained. 

{h)  Grotius,  1.  ii.  c.  xi.  s.  12  :  "  Sed  et  per  liominem  alterum  obligamur, 
si  constet  de  voliintate  nostra,  qua  ilium  elegerimus  ut  instrumentum 
nostrum  ad  hoc  speciatim,  aut  sub  general!  notione.  Et  in  generali 
praepositione  accidere  potest,  ut  nos  obliget  qui  praepositus  est,  agendo 
contra  voluntatem  nostra  tn  sibi  soli  significatam :  quia  hie  distiucti 
sunt  actus  volendi ;  unus,  quo  nos  obligamus  ratum  habituros  quicquid 
ille  in  tali  negotiorum  genere  fecerit;  alter,  quo  ilium  nobis  obligamus  ut 
non  agat  nisi  ex  prsescripto,  sibi  non  aliis  cognito.  Quod  notandum  est 
ad  ea,  quae  Legati  promittunt  pro  Kegibus  exvi  instrument!  procm'atorii, 
excedendo  arcana  mandata." 

lb.  s.  xiii. :  "  Atque  hinc  etiam  intelligi  potest  exercitoriam  et  insti- 
toriam,  quae  non  tam  actiones  sunt  quam  qualitates  actionum,  ipso  natu- 
ral! jure  uiti." 

Bijnk.  Q.  J.  P.  1.  ii.  s.  2,  c.  7. 

(^)  "  Ut  autem  obtinuit,  Jus  Justiniauseum  appellari  Jus  commune,  ita 
vicissim  Jus  commune,  genere  quodam  reciprocationis,  appellabitur  Jus 
Osesareum." — Bijnkershoek,  Q.  J.  P.  1.  i.  c.  xxiv. 

(,/)  Miruss,  s.  137. 

Klube?',  s.  193,  n.  c,  who  says  that  two  instances  are  found  in  Lamherttj, 
Memoires,  viii.  748,  !x.  653. 

Martens,  s.  204,  n.  6,  cites  De  Torey,  M6moires,  t.  iii.  p.  Q^^  and  says, 
VOL.  II.  S 
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The  special  Full  Power  (mandatum  Umitatum)  authorises 
the  holder  of  it  to  transact  only  a  particular  business :  the 
limits  of  his  authority  are  defined,  and  out  of  these  he  cannot 
travel. 

CCXXXI.  If  these  powers  be  granted  to  several  persons, 
it  should  be  expressed  in  them  {Tt)  whether  they  may  act 
severally  or  only  jointly  in  the  execution  of  their  office. 

In  time  of  peace,  the  diplomatic  agent  is  sufficiently  pro- 
tected by  the  passport  of  his  own  Government.  In  time  of 
war  he  must  be  provided  with  a  pass  of  safe-conduct  (sauf- 
conduit,  salvi  conductus  literce),  to  ensure  his  protection 
while  travelling  through  the  territories  of  the  enemy  of  his 
State  (/). 


tliat  the  plein  pouvoir  given  by  the  First  Consul  to  Augereau,  in  1800, 
to  make  peace  with,  the  princes  of  the  empire,  was  of  this  description. 

{k)  Martens,  s.  204. 

(0  Miruss,  s.  135. 

Wheaton,  1.  268,  269. 
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CHAPTER  XL 

AMBASSADORS — ARRIVAL — AUDIENCE. 

CCXXXII.  Every  diplomatic  agent  must  notify  his 
arrival  to  the  Minister  for  Foreign  Affairs  («). 

If  the  diplomatic  agent  be  of  the  first  class,  his  arrival  is 
communicated  through  the  Secretary  of  the  Embassy,  or 
some  other  gentleman  (^Gesandtschaftscavalier)  attached  to 
the  mission. 

He  delivers  a  copy  of  the  Letters  of  Credence  to  the 
Minister  for  Foreign  Affairs  and  requests  an  audience  for 
his  principal  with  the  Sovereign. 

This  audience  may  be  either  public  or  private ;  diplomatic 
agents  of  the  first  class  are  alone  entitled  to  the  former. 
But  this  audience  is  not  a  necessary  preliminary  to  his 
entering  upon  the  performance  of  his  functions. 

The  public  audience  used  to  be  preceded  by  a  solemn 
entry  (entree  solennelle^  the  details  of  which,  such  as  the 
number  of  horses  which  may  draw  the  ambassador's  coach, 
the  staircase  by  which  he  is  to  ascend,  and  the  like,  have 
been  dwelt  upon  with  patient  and  characteristic  minuteness 
by  many  German  publicists.  The  ceremony  has  now  fallen 
into  general  desuetude  {b). 

At  the    audience,  which    is   now    usually   private,    the 


{a)  Martens,  s.  206. 
Miruss,  s.  307. 
Wheaton,  1.  270. 

(h)  "  All  reste,  toute  cette  pcniblc  ceremonie  de  Taudience  soleunelle  Ci^t 
peu  uecessaire,  meme  a  un  ambassadeur,  pour  entrer  en  fouctions^"  &c. 
Martens,  ibid. 

s  2 
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Letters  of  Credence  are  delivered,  a  complimentary  speech 
is  made  by  the  ambassador  and  replied  to  by  the  Sovereign. 

CC XXXIII.  If  the  diplomatic  agent  be  of  the  second 
or  third  class,  his  arrival  is  notified  by  a  letter  to  the 
Minister  for  Foreign  Affairs,  who  is  requested  to  take  the 
orders  of  his  Sovereign  respecting  the  delivery  of  the  Letters 
of  Credence. 

It  should  seem  that  the  majority  of  European  Courts 
would  concede  to  these  diplomatic  agents  the  privilege  of  a 
public  audience  (c).  In  practice,  however,  the  Sovereign 
usually  receives  them  at  a  private  audience,  at  which  the 
^Minister  for  Foreign  Affairs  restores  to  them  their  Letters 
of  Credence. 

If  the  diplomatic  agent  be  of  the  fourth  class,  if  he  be  a 
Charge  d' Affaires  not  accredited  to  the  Sovereign,  his  arrival 
is  notified  by  letter  to  the  Minister  for  Foreign  Aflfairs,  of 
whom  alone  an  audience  is  requested,  for  the  purpose  of  de- 
livering the  Letters  of  Credence  {d). 

"  In  Republican  States,"  Mr.  Wheaton  observes,  "  the 
"  diplomatic  agent  is  received  in  a  similar  manner  by  the 
''  chief  executive  magistrate  or  council  charged  with  the 
*^  foreign  affairs  of  the  nation."  It  should  seem,  however, 
that  though  there  is  less  uniformity  in  republican  courts  as 
to  the  observance  of  the  ceremonies  of  a  public  audience, 
they  have  nevertheless  retained  the  principal  circumstances 
of  the  etiquette  practised  by  monarchical  courts  upon  these 
occasions  (e). 

CC XXXIV.  The  rules  of  etiquette  which  long  usage 
has  established  between  diplomatic  agents  resident  at  the 
same  foreign  court,  and  towards  the  members  of  the  foreign 
Government,  occupy  many  pages  of  some  works  upon  In- 
ternational Law  ;  but  these  rules,  though  their  observance 
on  the  ground  of  convenience  be  very  desirable,  and  their 
non-observance    would    denote   ill-breedings    in    the    State 


(c)  Martens,  s.  207.  {d)    Wheaton,  ibid. 

Miruss,  s.  311,  would  seem  to  deny  tliis.  (e)  Martens,  s.  206. 
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renouncing  them,  do  not  arrive  at  the  dignity  of  laws,  or 
attain  the  character  of  rights  (/). 

CCXXXV.  Merlin's  remark  is  sound  and  just,  that 
there  is  but  one  general  rule  on  this  subject :  namely,  that 
public  ministers  should  receive  all  the  distinctions  which 
etiquette  and  the  manners  of  each  nation  have  determined, 
as  marks  of  that  estimation  which  is  befitting. 

It  must  be  remembered  that  custom  may  impart  a  value 
to  a  ceremony  in  itself  indifferent,  but  which  has  become 
significant  of  the  estimation  in  which  the  object  of  the 
ceremony  is  held.  We  have  seen  an  instance  of  this  in  the 
honours  of  the  salute  paid  to  the  flags  of  nations.  When 
usage  has  attached  a  real  value  to  a  point  of  etiquette,  the 
omission  of  it  is  not  justifiable  by  any  principle  of  Inter- 
national Law  {g). 

CCXXXVI.  Nevertheless,  it  must  always  be  competent 
to  a  Sovereign  to  make  alterations  in  the  ceremonies  of  his 
court :  he  must  of  course  be  prepared  for  two  consequences 
— one  would  probably  be,  that  foreign  nations  will  refuse  to 
accredit  diplomatic  agents  to  him  to  be  received  upon  the 
footing  of  these  alterations ;  another  in  all  likelihood 
would  be,  that  he  must  submit  himself  to  retaliatory  altera- 
tions, in  the  person  of  his  own  representatives  at  foreign 
courts  {K). 

CCXXXVII.  {i)  The  mission  of  a  diplomatic  minister 
may  be  : — 

(/)    Wheaton,  1.  272. 

Merlin,  ibid,  s.  Iv. 

(g)  "  Quand  ime  coutume,"  says  Vattel,  '^  est  tellement  etablie  qu'elle 
donne  ime  valeur  reelle  a  des  clioses  indiiFerentes  de  leiir  nature,  et  una 
signification  constante  siiivant  les  moeurs  et  les  usages,  le  droit  des  gens 
naturel  et  n6cessaire  oblige  d'avoir  egard  a  cette  institution,  et  de  se 
conduire,  par  rapport  a  ces  choses-la,  comme  si  elles  avaient  elles-memes 
la  valeur  que  les  hommes  y  ont  attach6e." — L.  iv.  c.  vi.  s.  79. 

(h)  Merlin,  s.  iv. 

See  also  Martens,  s.  184,  upon  this  point. 

{i)  Martens,  1.  iv.  c.  3,  s.  148. 

Miruss,  ss.  366-370. 

Kluler,  ss.  228-230. 
Wheaton,  Br.  Int.  i.  ss.  23,  24. 
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1.  Altered  in  its  rank  or  character. 

2.  Suspended. 

3.  Entirely  closed  or  ended. 

CCXXXyill.  It  is  altered  in  its  character  when  the 
grade  of  the  embassy  is  heightened  or  lowered,  when  an 
envoy  becomes  an  ambassador  or  vice  versa,  or  when  an 
ambassador,  sent  on  an  affair  of  ceremony,  becomes  a  resi- 
dent ambassador.  By  such  changes  as  these  the  embassy 
is  not  suspended  or  ended,  but  only  changed,  as  to  its  diplo- 
matic rank  or  character. 

CCXXXIX.  Various  events  may  happen  which  suspend 
the  functions  of  the  ambassador ;  for  instance  the  death  of 
his  Sovereign  may  have  this  effect  only,  though  it  may  also 
end  his  mission.  During  this  interval,  however,  he  enjoys 
all  the  privileges  of  inviolability  and  exterritoriality  which 
appertain  to  his  office.  These  remain  until  his  embassy  be 
bona  fide  terminated,  and  until  he  has  left  the  territory  of 
the  State  to  which  he  has  been  accredited.  Thus  Grotius 
observes :  ''  In  itu  continuo  et  de  reditu  censetur,  non  hoc 
**  ex  vi  verbi,  set  ut  absurdum  vitetur :  neque  enim  inutile 
"  esse  beneficium  debet.  Et  abitus  tutus  intelligendus 
"  usque  dum  eo  pervenerit  ubi  in  tuto  sit "  (J). 

CCXL.   The  mission  is  ended  by  : — 

1.  The  lapse  of  a  particular  period,  as  in  the  case  of  an 
ambassador  appointed  ad  interim,  when  the  regular  ambas- 
sador returns  to  his  post. 

2.  By  the  accomplishment  of  the  particular  object  of  the 
mission,  as  in  the  case  of  an  embassy  sent  for  the  purpose 
of  congratulation,  or  to  represent  a  state  at  a  particular 
ceremony ;  or  when  there  has  been  a  special  and  limited 
object  to  the  mission,  which  has  either  been  attained  or  has 
failed. 

3.  By  the  death,  abdication,  or  dethronement  of  the 
Sovereign  accrediting  the  ambassador,  or  by  the  death  of 
the  Sovereign  to  whom  he  is  accredited.     In  both  these 

(y)  L.  iii.  c.  xxi.  16, 
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cases,  according  to  International  Usage  and  Practice, 
the  ambassador  must  be  accredited  anew  by  his  Sovereign ; 
though,  in  cases  in  which  it  is  known  that  his  mission  is 
only  suspended,  and  that  he  will  be  re-accredited,  it  is  usual 
to  continue  to  transact  business,  suh  spe  rati,  with  him  as 
ambassador. 

4.  By  the  formal  declaration  of  the  ambassador,  on 
account  of  some  injury  or  insult,  or  of  some  pressing  urgency, 
that  his  mission  must  be  considered  as  closed. 

5.  By  the  act  of  the  Court  to  which  he  is  accredited, 
when  that  court  on  the  ground  of  his  misconduct,  or  of  a 
quarrel  with  his  Government,  orders  the  ambassador  to  leave 
the  territory,  without  waiting  for  his  formal  recall. 

6.  By  the  voluntary  resignation  of  his  office  by  the  am- 
bassador himself. 

7.  By  his  recall  by  the  Government  which  accredited 
him. 

CCXLI.  In  the  last-mentioned  case  it  is  usual  for  the 
ambassador  to  request  an  audience,  more  or  less  formal, 
according  to  circumstances,  with  the  Sovereign  to  whom  he 
is  accredited,  and  to  deliver  to  him  the  order  or  letter  recall- 
ing him  (lettres  de  rappel,  Zurilckberufungsschreihen),  He 
afterwards  usually  receives,  in  return,  letters  or  papers  to 
facilitate  his  return  (what  are  termed  lettres  de  recreance  (k), 
recreditio),  and  his  passport,  and  sometimes  a  present ;  but 
the  Eepublic  of  the  North  American  United  States  follows 
the  example  of  the  ancient  Republic  of  Venice,  and  forbids 
her  representatives  to  accept  any  such  present. 

CCXLII.  When  the  death  of  the  ambassador  himself 


(^)  "  Eecr^ance  est  aiissi  en  usage  dans  cette  phrase,  letti-es  de  recreance, 
qui  se  dit,  soit  des  lettres  qu'un  prince  envoie  a  son  ambassadeur,  pour  les 
presenter  au  prince  d'aupres  duquel  il  le  rappelle  ;  soit  des  lettres  que  ce 
prince  donne  a  un  ambassadeur,  afin  qu'il  les  rende,  a  son  retour,  au  prince 
qui  le  rappelle.  Le  roi  de  Prusse  envoya  une  lettre  de  recreance  a  son 
ambassadeur  pour  le  faire  revenir.  Le  roi  d'Espagne  donna  une  lettre  de 
r^cr^ance  a  I'ambassadeur  de  France,  lorsqu'il  prit  son  audience  de 
cong6." — Diet,  de  VAcad.  v.  Recreance. 
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ends  his  mission,  the  first  step  that  the  Secretary  of  Legation 
— or,  in  his  default,  some  Minister  of  an  allied  Power — takes, 
is  to  affix  a  seal  upon  his  official  papers,  and,  if  necessary, 
upon  his  moveables.  It  is  only  a  case  of  necessity  that 
warrants  the  interference  of  the  local  authority.  His  corpse 
is  entitled  to  a  decent  burial  at  the  place  of  his  death,  or  it 
may  be  removed  for  the  purpose  of  interment  elsewhere ; 
and  it  is  exempted  from  any  mortuary  dues  usually  payable 
in  the  country.  All  questions  relating  to  his  moveable 
property,  whether  he  died  testate  or  intestate^  are,  by  a  long- 
established  rule  of  International  Comity,  determinable  only 
by  the  laws  of  his  domicil  or  of  his  own  country.  His  move- 
ahles  are  also  exempt  from  any  kind  of  tax  or  impost  {droit 
ctauhaine,  detractio).  It  is  usual  also  to  continue  to  the 
widow,  family,  and  suite  of  the  deceased,  the  privileges  and 
immunities  incident  to  his  office,  for  such  limited  period  as 
may  reasonably  suffice  to  enable  them  to  leave  the  country. 
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PAET  THE  SEVENTH. 

CHAPTER   L 

CONSULS — HISTORICAL    INTRODUCTION. 

CCXLIII.  In  the  second  chapter  of  the  former  volume 
of  this  work  (a),  mention  was  made  of  a  class  of  public  officers 
who,  though  not  clothed,  accurately  speaking,  with  a  repre- 
sentative character,  are  entitled  to  a  quasi-diiplomiitic  position, 
namely  Consuls  {b). 

It  is  proposed  now  to  take  into  consideration  the  character 
and  functions  imparted  by  International  Law  to  this  class  of 
public  officers. 

CCXLI V.  The  institution  of  a  Foreign  Consulate  within 
the  territory  of  an  independent  nation,  is  a  most  important 
result  of  International  Comity ;  but  inasmuch  as  Custom, 
Prescription,  and  Treaty  have  placed  the  Resident  Consu- 
late, as  much  as  the  Resident  Embassy,  within  the  domain 
of  Right,  it  seems  more  properly  discussed  in  this  portion  of 
the  work  than  in  that  portion  which  is  devoted  to  the  exclu- 
sive consideration  of  questions  relating  to  International 
Comity  (c).  The  origin  of  this  institution  is  probably  trace- 
able to  that  Domestic  Consulate  which,  after  the  fall  of  the 
Western  Empire,  was,  during  the  earlier  part  of  the  Middle 
Ages,  founded  in  most  of  the  maritime  cities  of  the  south  of 


(a)   Vide  ante,  vol.  i.  p.  10. 

(6)  Miltitz,  Manuel  des  Consuls j  t.  i.  p.  6;  a  work  of  marvellous  research 
and  great  ability. 

(c)    Vide  ante,  vol.  i.  pp.  12,  13,  et  prcesei'tim,  pp.  213-216. 
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Europe  connected  with  commerce  and  navigation,  the  juris- 
prudence and  authority  of  which  rested  mainly  upon  principles 
gleaned  from  the  Koman  and  Greek  Law. 

The  tribunals  of  the  domestic  institution  were  occupied  by 
judges  {d),  known  by  the  name  of  Juges  Consuls^  or  Consuls 
Marchands ;  while  the  foreign  institution  was  dependent  on 
certain  officers  known  by  the  title  of  Consuls  d^ outre  mer,  or 
Consuls  a  Vetranger.  These  latter  officers  were  persons  sent 
by  independent  countries,  or  free  cities,  to  the  seaports  and 
adjacent  towns  of  foreign  kingdoms,  for  the  purpose  of  protect- 
ing the  national  commerce,  especially  in  matters  of  shipwreck, 
of  watching  over  national  interests  and  privileges,  and  of  ad- 
justing disputes  between  national  sailors  and  merchants  {e). 

The  perils  to  which  infant  commerce  was  exposed,  and  the 
insecurity  of  personal  intercourse  with  foreigners  during  the 
times  of  oppression  which  followed  the  overthrow  of  the 
Western  Empire,  rendered  the  two  following  objects  matters 
of  the  greatest  importance  : — 

1.  The  obtaining  in  foreign  countries  a  place  of  safe 
deposit  for  merchandise. 


{d)  The  term  "  consulaire ''  is  still  used  as  synonymous  with  "  com- 
mercial "  on  the  Continent.  "  Sentence  consuIai7'e"  "  condamnation  con- 
sulai?'e,^^  "  juridiction  consulaire,^''  as  expressing  the  attributes  and  powers 
of  "  tribunaux  de  commerce.'^ — De  Martens,  Le  Guide  di^ilomatique, 
t.  i.  p.  238,  notes. 

(e)  The  first  chapter  of  the  famous  Consolato  del  Mare  is  in  these 
words  : — '^  Sogliono  ogn'  anno,  il  di  del  Natale  del  nostro  Signore,  all' 
ora  del  vespero,  gli  uomini  da  bene  naviganti,  e  padroni,  marinari,  o 
tutti,  o  maggior  parte  di  quelli,  ragunarsi  in  consiglio,  in  un  luogo  da 
loro  eletto,  e  deputato,  come  par  usanza  hanno  nella  Citta  di  Valenza  ; 
e  quiyi  per  elezione,  e  non  per  sorte,  tutti  insieme  raccolti,  o  la  maggior 
parte  di  loro,  eleggODo  due  uomini  da  bene,  dell'  arte  del  mare,  per  loro 
Oonsoli,  e  per  Giudice  un'  altro  della  medesima  fazione  del  mare,  e  non 
d'altro  qualsisia  ufficio  o  arte ;  e  questo  eleggono  per  Giudice  delle 
appellazioni,  le  quali  appellazioni  si  fanno  daUe  sentenze  date  per  i 
predetti  Oonsoli.  E  le  sopradette  elezioni  si  fanno  per  vigore  de'  priidlegi 
ottenuti  dal  Re,  e  dagli  autecessori  di  quello,  quali  privilegi  hanno  gli 
uomini  da  bene  della  sopradetta  arte  del  mare."  Then  follow  several 
chapters  as  to  the  mode  of  exercising  their  jurisdiction,  both  by  the 
Consuls  and  the  Coui't  of  Appeal. 
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2.  A  jurisdiction  within  the  limits  of  it,  independent  of 
the  country  in  which  it  was  situated. 

About  the  eleventh  century  depositories  and  ajurisdictio7i  in 
Europe,  for  the  purpose  of  taking  cognisance  of  all  questions 
of  this  kind,  sprang  into  existence  under  the  protection  of 
Consuls  upon  the  shores  of  the  Mediterranean  Sea;  and 
in  the  East,  the  establishment  of  similar  institutions  upon 
the  coast  of  Syria  was  one  of  the  immediate  consequences  of 
the  Crusades.  The  establishment  of  factories  in  Greece  by 
the  inhabitants  of  Amalfi  and  Venice,  indeed,  preceded 
the  Crusades,  while  the  establishment  of  factories  in  Syria 
was  the  fruit  of  those  conquests.  These  were  at  first  under 
the  protection  of  the  Christian  and  Frank  sovereignties, 
which,  from  the  conquest  of  Palestine  till  the  thirteenth 
century,  maintained  their  position  in  the  East. 

During  this  period,  a  system  seems  to  have  prevailed  that 
every  European  should  be  amenable  onli/  to  the  law  of  his 
native  country  (/).  After  this  period,  when  the  East  had 
fallen  under  the  captivity  of  Islam,  treaties  were  entered - 
into  (of  which  the  fourteenth  century  furnishes  abundant 
examples)  between  the  Christian  and  Moslem  Powers,  and 
especially  in  Egypt,  which  confirmed  the  establishment  of 
European  consulates  in  Mahometan  countries. 

About  the  same  time  the  institution  began  to  extend  itself, 
keeping  pace  with  the  extension  of  trade,  beyond  the  limits 
of  the  Mediterranean,  over  the  northern  and  eastern  coasts 
of  Europe.  In  the  ports  of  the  Baltic  and  the  Mediterranean 
especially,  foreign  merchants  inhabited  particular  quarters 
of  the  town,  subject  to  the  jurisdiction  and  authority  of  their 
Consuls,  who  were  also  designated  by  various  titles,  accord- 
ing to  the  customs  of  various  countries,  viz. :  Governors, 
Protectors,  Ancients,  Aldej'men(g),  Syndics,  Jurats,  Prevosts, 


(/)   Vide  post,  DoMiciL,  vol.  iv. 
Miltitz,  1.  ii.  c.  1.     Resume  ph.  394-401. 
Heffter,  drittes  Bucli,  iii.  Die  Consuln,  s.  224. 
{g)  Appellation  of  the  Hanse  Towns. 
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Capitouls,  Echevins,  and  who  administered  justice  to  their 
fellow-countrymen  according  to  their  national  laws,  and 
maintained  the  privileges  conceded  to  them  in  all  matters, 
especially  as  to  the  use  of  the  weights,  measures,  and  coins  of 
their  respective  countries. 

The  organisation  of  the  Consulate  was  more  or  less  com- 
plete, as  the  interests  which  the  Consul  had  to  protect 
were  more  or  less  regular,  as  the  obstacles  they  had  to 
encounter  were  greater  or  less,  as  the  Municipal  Laws 
of  the  State  in  which  they  were  established  were  more  or 
less  penetrated  by  the  commercial  spirit.  The  Levant  pro- 
duced the  best  specimens  of  the  institution ;  and  Venice, 
Genoa,  Marseilles,  and  Barcelona  appear  to  have  been  the 
cities  in  which  it  attained  the  greatest  perfection  (Ji). 

At  this  time,  when  the  faith  of  treaties  was  little  respected, 
when  even  alliances  of  States,  subjected  as  they  were  to 
frequent  violations,  offered  but  a  feeble  guarantee  for  the 
security  of  life  and  property  to  the  stranger;  when  one 
nation  generally  regarded  the  trade  of  another  as  an  injury 
to  her  own  subjects  ;  when  embassies  were  of  rare  occurrence 
and  of  short  duration,  and  when  there  were  no  Resident 
Ambassadors,  International  Commerce  would  have  withered 
away  without  the  protecting  shadow  of  the  Consulate. 
Consuls  alone,  at  this  time,  enjoyed  the  full  privileges  of 
the  jus  gentium,  and  all  the  immunities  accorded  at  the 
present  time  to  Ambassadors. 

Before  the  middle  of  the  seventeenth  century,  however,  a 
great  change  had  been  effected  in  the  whole  condition  of 
International  Commerce  and  of  International  intercourse 
generally.  About  this  time,  permanent  and  perpetual  lega- 
tions had  become  a  part  of  the  received  Public  Law  of 
Europe ;  the  idea  of  national  independence,  moreover, 
had  taken  deep  root,  and  the  exterritorial  jurisdiction, 
both  criminal  and  civil,  of  the  Consuls  was  wholly  at  variance 
with  this  principle  ;  at  the  same  time  the  general  refinement 

(h)  Miltitz,  1.  ii.  c.  2,  s.  yiii.  p.  492. 
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of  manners,  and  the  improvement  of  Municipal  Law, 
rendered  it  less  necessary  ;  and  throughout  Christian  Europe, 
this  jurisdiction  passed  into  the  hands  of  the  territorial 
authorities. 

The  mediasval  institution  of  consular  jurisdiction,  under 
the  influence  of  these  causes,  entirely  changed  its  condition 
and  character,  and  shrank  into  a  general  vigilance  of  the 
Consul  over  the  interests  of  the  shipping  and  navigation 
of  his  nation,  and  into  a  kind  of  authority,  not  very  accurately 
defined  (z),  over  the  members  of  it  at  a  particular  locality. 

This  is  the  position  which,  in  Christian  countries,  the 
Consulate  occupies  at  the  present  day.  In  Mahometan 
countries,  however.  Consuls  have  retained,  by  virtue  of 
express  stipulations  in  treaties,  the  jus  gentium  incident  to 
accredited  Ministers,  together  with  the  especial  prerogatives 
of  jurisdiction,  which  have  been  alluded  to  (  j). 

CCXLV.  The  status  of  the  Consulate,  therefore,  at  the 
present  time  seems  to  require  a  twofold  division,  viz. — 

1.  The  legal  status  of  Consuls  in  Christian  countries. 

2.  The  legal  status  of  Consuls  in  the  Levant  and  in 
Mahometan  countries. 


(^)  "  A  Vaimahle,  aimahlement,^''  in  the  Consular  instructions  put  fortli 
by  France  and  Greece. 

{j)  Miltitz,  1.  iii.  c.  1. 

BynkersJioek,  De  Foro  Leg.  vol.  vi.  c.  x. 

Martens,  Droit  des  Gens,  1.  iv.  c.  iii.  s.  147. 

Vattel,  1.  ii.  c.  ii.  s.  34. 

Bluntschli,  Introd.  p.  23  :  "  Le  nouveau  droit  international  connait  a 
c6t€  des  Legations  le  systeme  des  Consulats.  Le  nombre  des  consuls  est 
beaucoup  plus  cousid(?rable  que  celui  des  representants  diplomatiques  des 
etats,  et  tend  a  s'augmenter  beaucoup.  Les  consulats,  repandus  sur  touts 
la  surface  terrestre,  enveloppent  le  globe  comme  un  reseau  de  postes  in- 
ternationaux ;  ils  facilitent  les  relations  pacifiques  entre  les  nations, 
et  donuent  plus  d'intensite  a  la  vie  commune  et  aux  interets  communs 
des  peuples.  Les  consuls  ne  sont  pas,  comme  les  diplomates,  les  repre- 
sentants des  etats ;  ils  ont  surtout  a  proteger  a  I'etranger  les  interets 
de  leurs  nationaux,  et  a  procurer  aiix  droits  de  ces  derniers  la  protection 
qu'ou  leur  accorde  dans  la  patrie.  C'est  pour  cela  que  I'importance  des 
consulats  augmente  en  proportion  du  developpement  et  des  progres  des 
relations  entre  peuples." 
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CHAPTER  II.  («). 

MODEEN  CONSULATE  IN   CHEISTIAN   COUNTRIES. 

CCXLVI.  Consuls  in  Christian  countries  are  not, 
legally  speaking,  Public  Ministers  of  the  State  to  which  they 
belong,  though  having  a  public  character,  they  are  under  a 
more  special  protection  of  International  Law  than  uncom- 


(a)  Kenfs  Commentaries,  ^-e.,  vol.  i.  part  1,  1.  ii.  p.  41. 

Wheaton's  Hist.  p.  244. 

Wheaton's  Elements,  Sfc.,  vol.  i.  p.  282. 

Fynn^s  British  Consul  Abroad,  passim. 

Wildman's  Int.  Law,  vol.  i.  p.  130 ;  vol.  ii.  p.  41. 

Heffter,  drittes  Buch,  p.  223. 

Ortolan,  Dipt,  de  la  Mer,  t.  i.  p.  275. 

De  Martens  et  De  Cusseij,  i.  Index  expl.  "  Consuls.^' 

Wicquefort,  t.  i.  s.  5,  p.  1. 

Valin,  Ord.,  vol.  i.  1.  1,  t.  9.     De  Consuls. 

Saalfeld,  Handhuch  des  positiven  VolkerrecMs,  p.  117,  s.  65.  A  very 
useful  ard  correct  summary  of  the  duties  and  rights  of  Consuls. 

Report  from  the  Select  Committee  on  Consular  Establishments,  laid  before 
Parliament,  August  10,  1835. 

Foelix,  Droit  international  prive,  ch.  Exterritorialite. 

Flassan,  Histoire  generale  et  o-aisonnee  de  la  Diplomatie  franqaise, 
t.  i.  vii. 

Grundsdtze  des  praMischen  Europiiischen  Seerechts,  von  Kaltenhoon, 
Berlin,  1851 ;  ii.  352,  s.  216. 

Le  Guide  Diplomatique,  par  le  B.  Charles  de  Martens,  t.  i.  c.  12,  p.  236. 
(4th  ed.  1851.) 

Regulations  prescribed  for  the  use  of  the  Consular  service  of  the  United 
States. 

Insti'uetions  to  Consuls  relative  to  the  Merchant  Shipping  Act,  prepared  by 
Board  of  Trade,  London,  1855. 

On  February  23,  1871,  the  House  of  Commons  appointed  a  committee 
to  "enquire  into  the  constitution  of  the  diplomatic  and  consular  ser- 
vices, and  their  maintenance  on  an  efficient  footing,  required  by  the 
political  and  commercial  interests  of  the  country." 

The  Committee  made  a  first  report,  which  was  ordered  to  be  printed, 
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missioned  individuals.  This  protection  they  have  a  right  to 
claim  both  from  the  State  which  sends,  and  from  the  State 
which  admits  them.  But  they  are  not  the  representatives 
of  their  State,  nor  entitled  to  any  of  the  privileges  and 
immunities  accorded  to  such  representatives^  whether  they 
be  full  ambassadors  or  simple  charges  d'affaires,  and  for 
these  more  especial  reasons : — 

1.  They  are  not,  except  in  cases  where  they  are  also  charges 
d'affaires  (b),  furnished  with  credentials  {lettres  de  creance), 
but  with  a  mere  commission  {lettres  de  provisiori)  to  watch 
over  the  commercial  rights  and  privileges  of  their  nations. 

2.  They  cannot  enter  upon  the  discharge  of  their  functions 
without  the  permission  and  confirmation  of  their  commission 
by  the  Sovereign  of  the  country  to  which  they  are  deputed. 
That  commission  is  termed  the  exequatur,  and  may,  at  any 
time,  be  revoked  by  such  Sovereign  (r). 

3.  As  a  general  rule,  they  are  amenable  to  the  civil  and 
criminal  jurisdiction  of  the  country  in  which  they  reside. 
Vattel's  position  that  they  are  exempted  from  the  latter,  is 
wholly  unsupported  by  the  requisite  proof  (f?). 

on  May  18,  1871 ;  a  second  report,  which  was  ordered  to  Ibe  printed,  on 
July  24, 1871 ;  and  a  third  and  apparently  final  report,  which  was  ordered 
to  be  printed,  on  July  16,  1872. 

(6)  The  Consuls-General  of  France,  at  Cairo,  Tripoli,  and  in  the 
capitals  of  the  South  American  Republics,  and  also,  it  is  believed,  at 
Canton  and  Manilla,  are  charges-d'affaires  as  well  as  Consuls.  The 
powers  of  these  Consuls  are  of  a  much  more  extended  character  than  those 
of  the  ordinary  European  Consuls.     De  Martens,  ih.  i.  257,  n. 

JBluntschli,  s.  260. 

At  Tunis  the  relations  with  France  were  during  the  year  1881  placed 
upon  a  new  footing.  A  French  protectorate  was  established  over  the 
territory  of  the  Bey,  and  the  French  Consul-General  was  converted  into 
a  Resident,  with  a  right  of  supervision  over  Tunisian  foreign  Affairs. 

(e)  Bluntschli,  s.  246. 

(c^)  Vattel,  t.  i.  1.  ii.  c.  ii.  s.  34  :  "  Ses  fonctions  exigent  premierement 
qu'il  ne  soit  point  sujet  de  I'etat  on  il  reside ;  car  il  serait  oblige  d'en 
suivre  les  ordres  en  toutes  choses,  et  n'aurait  pas  la  liberte  de  faire  les 
fonctions  de  sa  charge.  Elles  paraissent  meme  demander  que  le  Consul 
soit  independant  de  la  justice  criminelle  ordinaire  du  lieu  ou  il  reside,  en 
sorte  qu'il  ne  puisse  etre  moleste,  ou  mis  en  prison,  a  moins  qu'il  ne  viole 
lui-meme  le  droit  des  gens  par  quelque  attentat  enorme."    "  Et  bien  que 
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4.  They  are  subject  to  the  payment  of  taxes. 

5.  The  permission  to  have  places  of  worship  in  their 
houses  is  very  rarely  accorded  to  Consuls  (e). 

6.  They  have  no  claim  to  any  foreign  ceremonial  or  mark 
of  respect,  and  no  right  of  precedence,  except  among  them- 
selves according  to  the  rank  of  the  different  States  to  which 


I'importance  des  fonctions  consulaires  ne  soit  point  assez  relev^e  pour 
procurer  a  la  personne  du  Consul  I'inviolabilite  et  I'al^solue  independance 
dont  jouissent  les  ministres  publics,  comme  il  est  sous  la  protection  par- 
ticuliere  du  souverain  qui  I'emploie,  et  charge  de  veiller  a  ses  interets,  s'il 
tombe  en  faute,  les  egards  dus  a  son  maitre  demandent  qu'il  lui  soit  ren- 
voy^  pour  etre  puni.  O'est  ainsi  qu'en  usent  les  etats  qui  veulent  vivre  en 
bonne  intelligence.  Mais  le  plus  sur  est  de  pourvoir,  autant  qu'on  le  pent, 
a  toutes  ces  cboseS;  par  le  traite  de  commerce." 

"  On  pent  accorder  "  (says  De  Martens,  1.  iv.  c.  iii.  s.  148,  note)  ^^que 
la  plupart  des  etats  ne  refuseraient  pas  I'extradition." 

"  Considering  the  importance  of  the  consular  functions,  and  the  activity 
which  is  required  of  them  in  all  great  maritime  ports,  and  the  approach 
which  Consuls  make  to  the  efficac}"  and  dignity  of  diplomatic  characters, 
it  was  a  wise  provision  in  the  constitution  of  the  United  States  which 
gave  to  the  Supreme  Court  original  jurisdiction  in  all  cases  affecting 
Consuls,  as  well  as  Ambassadors  and  other  pubHc  Ministers ;  and  the 
federal  jurisdiction  is  understood  to  be  exclusive  of  the  State  Courts." — 
1  Kent,  45. 

(e)  The  second  separate  article  of  the  Treaty  between  France  and  the 
Hanse  Towns,  stipulated  1716  : — 

"I.  Que  si  un  ministre  de  Sa  Majesty,  residant  dans  une  desdites  viUes, 
vient  a  y  deceder,  il  sera  permis  a  sa  famille,  heritiers,  ou  ayant  cause  de 
continuer,  en  payant  le  loyer,  d'y  tenir  chapelle,  ainsi  qu'elle  s'y  tenait 
pendant  la  vie  dudit  Resident,  et  ce  pendant  trois  mois  seulement,  a 
compter  du  jour  de  son  deces,  a  moins  que  Sa  Majeste,  avant  ce  temps-la, 
n'eut  choisi  une  autre  maison  dans  laqueUe  I'etablissement  d'une  chapelle 
aurait  aussitot  6t6  fait,  auquel  cas  elle  cessera  dans  la  maison  dudit 
defunt. 

*'II.  Que  le  Hoi  donnera  des  ordres  precis  et  effectifs  dans  tons  les 
ports  et  lieux  necessaires,  pour  qu'il  ne  soit  apporte  aucun  trouble  ni 
empechement  aux  sujets  desdites  villes  de  Lubeck,  Bremen,  et  Hamhourg, 
lors  de  la  ceremonie  des  ohseques  de  ceux  d'entr'eux  qui  seront  decides, 
dans  I'etendue  des  terres  de  I'obeissance  de  Sa  Majeste,  et  ce  sous  peine 
de  prison  contre  les  contrevenans,  et  de  telle  amende  qu'il  appartiendra." 
— Schmauss,  ii.  1623. 

See  Wenck.  vol.  iii.  p.  769,  for  the  Treaty  between  France  and  Ham- 
burg, A.D.  1769. 

Fynn,  13. 

De  Martens,  Dr.  des  Gens,  i.  149, 
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they  belong,  but  they  have  a  right  to  place  the  arms  of  their 
country  over  the  door  of  their  residence. 

CCXLVII.  De  Martens  (/)  is  of  opinion  that,  unless  they 
have  engaged  in  trade,  or  become  owners  of  immovable  pro- 
perty in  the  country,  they  cannot  be  arrested  or  incarcerated 
for  any  less  oifence  than  a  criminal  act.  As  a  part  of  the 
results  of  the  memorable  action  at  Algiers,  Lord  Exmouth 
demanded  and  obtained  full  compensation  from  the  Dey  for 
all  injuries  and  losses  inflicted  on  the  British  Consul,  and 
caused  him  to  beg  pardon,  in  terms  dictated,  for  having  im- 
prisoned him  ;  moreover,  he  insisted  on  the  release  {g)  of  the 
Spanish  Yice-Consul,  imprisoned  upon  a  fictitious  charge  of 
debt. 

When  the  French  protectorate  (Ji)  had  been  established 
by  Admiral  Dupetit  Thouars  over  Tahiti,  in  1842,  the 
French  found  themselves  the  objects  of  ill-concealed  hos- 
tility. This  they  attributed  to  the  influence  of  the  English 
missionaries  in  the  island.  A  Mr.  Pritchard,  who  had  gone 
out  originally  as  a  missionary,  was  at  this  juncture  acting  as 
British  Consul.  He  had,  indeed,  a  short  time  previously, 
notified  to  the  English  Government  his  resignation  of  that 
office  ;  but,  as  intelligence  of  the  acceptance  of  this  resig- 
nation had  not  reached  Tahiti,  he  v/as  still  clothed  with  the 
character  and  exercising  the  functions  of  Consul.  The 
French  officers  looked  upon  him  as  the  chief  author  of  the 
disturbances  that  broke  out  from  time  to  time,  and  of  the 
opposition  evinced  to  their  authority.  On  the  night  of 
March  2,  in  1844,  a  French  sentinel  was  attacked  by 
the  natives.  The  French  determined  to  make  Mr.  Pritchard 
responsible  for  this  act.  Accordingly,  on  the  evening  of 
March  5,  as  Mr.  Pritchard  was  leaving  his  house,  he  was 
seized  by  the  Commandant  of  Police,  with  some  soldiers, 
who  hurried  him  off  to  prison,  where  he  was  kept  in   close 


(/ )  Be  Martens,  Le  Guide  Diplomatique,  i.  250. 
Ig)  Annual  Register,  1816,  pp.  104,  237,  238,  239. 
(ji)  This  account  is  taken  from  the  Annual  Register  for  1844, 
VOL.  II.  T 


274  INTERNATIONAL    LAW. 

confinement.     The  following  paper  was  circulated  in  the 
French,  English,  and  Tahitan  languages  : — 

"  Frencli  Establishment  in  Oceania. 
"  A  French  sentinel  was  attacked  in  the  night  of  the  2nd 
"  to  the  3rd  of  March.  In  reprisal,  I  have  caused  to  be 
"  seized  one  Pritchard,  the  only  daily  mover  and  instigator 
"  of  the  disturbances  of  the  natives.  His  property  shall  be 
"  answerable  for  all  damage  occasioned  to  our  establish- 
"  ments  by  the  insurgents ;  and  if  French  blood  is  spilt, 
''  every  drop  shall  recoil  on  his  head. 

"  D'AUBIGNY, 
"  Commandant  Particular  to  the  Society  Islands. 
"  Papiti,  3rd  March." 

At  the  intervention  of  Captain  Gordon,  of  the  British 
war  steamer  Cormorant,  Mr.  Pritchard  was  released  from 
prison,  on  condition  that  he  should  not  be  again  landed  on 
the  Society  Islands ;  without  taking  leave  of  his  family,  he 
was  conveyed  in  the  Cormorant  to  Valparaiso,  where  he 
embarked  in  the  Vindictive,  and  was  brought  to  England. 

When  the  news  of  this  outrage  reached  England,  a 
natural  feeling  of  indignation  was  loudly  expressed ;  and 
the  then  Prime  Minister,  Sir  Robert  Peel,  in  his  place  in 
the  House  of  Commons,  declared  that  "  a  gross  outrage, 
"  accompanied  with  gross  indignity,  had  been  committed 
"  upon  Mr.  Pritchard :  "  at  the  same  time  he  stated  that,  as 
this  act  had  not  been  done  in  consequence  of  any  authority 
given  for  that  purpose  by  the  French  Government,  he 
entertained  a  strong  hope  that  it  would  at  once  make  the 
reparation  which  Great  Britain  had  a  right  to  require. 

In  this  expectation  Sir  Bobert  Peel  was  not  disappointed. 
On  the  last  day  of  the  session  of  the  British  Parliament, 
the  5th  of  September,  he  was  enabled  to  state  in  the  House  of 
Commons  that  the  discussion  between  the  two  Governments, 
relative  to  the  Tahitan  affair,  had  been  brought  to  an  ami- 
cable and  satisfactory  termination.  This  was  effected  by 
the  payment,  on  the  part  of  the  French  Government,  of  a 
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sum  of  money  to  Mr.  Pritchard,  as  an  indemnity  or  com- 
pensation for  the  outrage  which  had  been  offered  to  him  by 
the  French  in  the  island  of  Tahiti  (i). 

CCXLVIII.  The  privileges  of  Consuls,  so  far  as  they 
are  derived  from  the  country  to  which  they  are  sent,  are, 
generally  speaking,  an  exemption  from  any  personal  tax, 
and  generally  from  the  liability  to  have  soldiers  quartered 
in  their  houses;  and  in  cases  where  the  ambassadors  are 
absent,  or  non-resident,  they  have  a  right  of  access  to  the 
authorities  of  the  State  in  which  they  reside.  They  are 
usually  allowed  to  grant  passports  to  subjects  of  their  (the 
consuls')  own  country,  living  within  the  range  of  their  con- 
sulate, but  not  to  foreigners.  As  a  general  rule  (j),  the 
muniments  and  papers  of  the  Consulate  are  inviolable,  and 
under  no  pretext  to  be  seized  or  examined  by  the  local 
authorities  (A). 


{i)  Annual  Register,  1844,  pp.  260,  2G1. 

An  outrage  offered  to  Mr.  Magee,  a  British  Consular  Officer  in  Guatemala, 
in  the  year  1874,  was  made  the  subject  of  a  demand  for  reparation  by  the 
British  Government,  and  the  fullest  reparation  was  given.  The  British 
flag  was  publicly  saluted,  10,000/.  was  given  to  the  injured  man,  and  the 
ofl'ending  officer  was  brought  to  justice. — Annual  Register,  1874,  p.  311. 

(y)  Mr.  Fynn,  in  his  work  on  the  British  Consul  Ahi'oad,  observes 
(p.  17) :  "  A  Consul,  however,  is  distinguished  from  the  merchants  or 
inhabitants  of  the  place  where  he  is  appointed  to  by  various  privileges, 
derived  from  treaties,  or  founded  on  usage.  He  is  respected  in  a  parti- 
cular manner ;  on  his  arrival  he  is  allowed  a  free  entry  for  his  furniture 
and  baggage  ;  he  is  exempt  from  the  excise  or  inland  duties  on  liquors 
and  other  articles  of  consumption,  for  himself  and  family ;  he  is  entitled 
to  a  seat  on  the  Bench  with  the  magistrates  of  the  place,  whenever  he  is 
obliged  to  appear  at  their  assemblies;  to  act  as  Counsel  iov  the  subjects 
of  his  nation,  in  all  cases  of  dispute  between  them  and  the  natives  of  the 
place.  Pie  is  exempt  from  lodging  the  military  in  his  house  ;  and  is  to 
be  furnished  with  a  guard,  when  he  requires  one,  to  aid  and  assist  him  in 
the  maintenance  of  his  authority  over  the  subjects  of  his  own  country 
trading  to  where  he  is  located ;  and  all  masters  of  vessels  are  to  show 
him  respect  and  obedience." 

(J<)  As  to  Foreign  Consuls  in  British  territory,  see  24  ^'  25  Vict.  c. 
121,  §  4  (goods  of  deceased  aliens)  ;  15  il^-  16  Vict.  c.  26  (deserters  from 
ships)  ;  39  ^  40  Vict.  c.  80,  §  14  (overloading  ships)  ;  44  &  45  Vict.  c.  58, 
§  104  (exemption  from  billets). 

T  2 
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CCXLIX.  As  a  general  rule,  too,  Consuls  in  Christian 
countries  have  no  contentious  jurisdiction  over  their  fellow- 
countrymen,  but  simply  a  sort  of  voluntary  jurisdiction — 
a  power  of  arbitration  (^juridiction  arbitrate^  in  disputes, 
more  especially  those  relating  to  matters  of  commerce  (/). 
Their  functions  must,  in  great  measure,  depend  upon  the 
municipal  law  of  their  own  country.  No  contentious  juris- 
diction can,  according  to  the  doctrine  laid  down  in  a  former 
chapter,  be  exercised  over  their  fellow-countrymen  without 
the  express  permission  of  the  State  in  which  they  reside  ; 
and  no  Christian  State  has  as  yet  permitted  the  criminal 
jurisdiction  of  foreign  Consuls.  But  usage,  and  the  rule 
adopted  in  most  treaties,  concede  to  the  Consul  the  assis- 
tance of  the  local  police  when  it  may  be  necessary  for  the 
exercise  of  his  functions  over  the  seamen  of  merchant-vessels 
belonging  to  his  own  country  (77i). 

In  Eno^land  it  has  been  decided  that  in  a  suit  for  wao-es 
by  seamen  on  board  a  foreign  vessel,  the  Court  of  Admiralty 
has  jurisdiction,  but  will  not  exercise  it  without  first  giving 
notice,  in  accordance  with  the  directions  of  the  tenth  of  the 
Rules  and  Orders  of  1859  for  the  practice  of  the  High 
Court  of  Admiralty,  to  the  Consul  of  the  nation  to  which 
the  foreign  vessel  belongs ;  and  if  the  Consul,  by  protest, 
objects  to  the  prosecution  of  the  suit,  the  Court  of  Admiralty 
will  determine  whether  it  is  fit  and  proper  that  the  suit  should 
proceed  or  be  stayed.  Such  protest  does  not,  ipso  facto, 
operate  as  a  bar  to  the  prosecution  of  the  suit,  as  the 
foreign  Consul  has  not  the  power  to  put  a  veto  on  the 
exercise  of  jurisdiction  by  the  Court  of  Admiralty. 

In  such  a  suit  it  makes  no  difference  that  the  plaintiff  is 
a  British  subject ;  it  is  the  nationality  of  the  vessel,  and  not 
the  nationality  of  the  individual  seaman  suing  for  his  wages, 
that  regulates  the  course  of  procedure  (?z). 

il)  Be  Martens^  Dr.  des  Gens,  i.  251. 

(tn)  Be  Martens,  ib.  i.  287. 

{n)  Blanche  v.  Eamjel,  The  Nina,  (18G9)  2  Law  Rep.  P.  C.  p.  38. 

77^e  Franz  et  Bike,  5  BT.  N.S.  291. 
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The  cases  in  the  American  Courts  may  be  also  consulted 
on  this  subject ;  they  contain  the  following  propositions  : — 

**  A  suit  cannot  be  brought  in  a  State  Court  against  a 
"  Consul  of  a  foreign  Government,  admitted  as  such  by  the 
"  Government  of  the  United  States.  He  does  not  waive 
'^  his  privilege  by  appearing  in  the  State  Court,  and  plead- 
"  ing  to  the  merits  "  (o). 

"  A  Consul  represents  the  subjects  of  his  nation,  if  they 
''  are  not  otherwise  represented  "  (/?). 

"  A  Consul  of  a  foreign  Power,  though  not  entitled  to 
''  represent  his  Sovereign  in  a  country  where  the  Sovereign 
"  has  an  ambassador,  is  entitled  to  intervene  for  all  sub- 
"  jects  of  that  Power  interested ;  and  though  he  should  not 
"  set  forth  the  particulars  of  his  claim,  still  it  will  be  suffi- 
"  cient  if  they  can  be  fully  gathered  from  the  allegations  of 
"  the  libel,  and  the  case  it  sets  forth  "  {q). 

"  A  Consul,  though  a  public  agent,  is  supposed  to  be 
"  clothed  with  authority  only  for  commercial  purposes  ;  he 
'*  has  a  right  to  interpose  claims  for  the  restitution  of 
"  property  belonging  to  the  subjects  of  his  own  country,  but 
"  he  is  not  entitled  to  be  considered  as  a  Minister,  or  diplo- 
"  matic  agent  of  his  Sovereign,  intrusted,  by  virtue  of  his 
"  office,  with  authority  to  represent  him  in  his  negotia- 
"  tions  with  foreign  States,  or  to  vindicate  his  preroga- 
''  tive  "  (r). 

"  Although  a  foreign  Consul  is  admitted  to  interpose  a 
"  claim  in  the  Admiralty  for  unknown  subjects  of  his  nation, 
"  yet  before  restitution  can  be  decreed,  proof  of  the  indi- 
"  vidual  proprietary  interest  must  be  exhibited  "(5). 


See  also  Bluntschli,  s.  262  :  "■  Lbs  Consuls  n'ont  aucune  juridiction  con- 
tentieuse,  a  moins  qu'elle  ne  leur  ait  €16  express^ment  conferee  par  le 
Gouvernement  du  pays  ou  ils  resident." 

(o)    Valarino  v.  Thompson,  3  Seldon  (N.  S.)  576. 

{p)   Gernon  v.  Cochran,  Bee,  209. 

{q)  Rohson  v.  The  Huntress,  2  Wallace  Junior,  59. 

{r)  The  Anne,  3  Wheat.  435. 

(J)   The  Antelope,  10  Wheat.  66. 
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*'  A  foreign  Consul  has  a  right,  without  special  authority 
"  from  those  for  whose  benefit  he  acts,  to  institute  a  pro- 
"  ceeding  in  rem,  where  the  rights  of  the  property  of  his 
"  fellow-citizens  are  in  question  "  {t). 

CCL.  It  has  been  observed,  that  the  institution  of  the 
Consulate  is  a  result  of  International  Comity ;  and  that  the 
refusal  to  receive  a  foreign  Consul  is  no  breach  of  strict 
International  Law.  But  a  Consul,  admitted  without  any 
express  stipulation,  is  entitled  to  the  same  privileges  as  his 
predecessors  have  enjoyed,  upon  the  general  principle  men- 
tioned in  a  former  chapter,  that  every  nation  is  presumed  to 
follow  custom  and  usage  in  its  treatment  of  foreigners,  and 
is  bound  to  give  previous  warning  of  its  intention,  if  it  have 
any,  of  adopting  a  different  course  with  respect  to  them  (u). 
As  a  general  rule,  and  in  the  absence  of  any  treaty  upon 
the  subject,  the  Consul  looks  for  his  authority  and  functions 
to  the  diplomatic  instrument  by  which  he  is  appointed  to 
his  office,  to  the  exequatur  which  empowers  him  to  exercise 
them,  and  to  any  modification  which  the  particular  law 
or  custom  of  the  country  in  which  he  is  placed  may  apply 
to  them  (:i') ;  and  he  must  always  remember,  that  the 
principal  end  and  object  of  the  Consulate  is  to  protect 
the  external  commerce  and  the  national  navigation  of  his 
own  country  in  the  rights  secured  to  them  by  usage  or 
treaty. 

CCLT.  Some  nations  permit,  and  others  forbid,  their  Con- 
suls to  trade  {y)  ;  a  trading  Consul  is,  in  all  that  concerns  his 
trade,  liable  to  the  local  authorities  in  the  same  way  as  any 


{t)   The  Bella  Corrunes,  6  JVheat.  162. 

See  also  Pj-itchard' s  Admiralty  Digest,  p.  91  (ed.  1861),  tit.  Consuls. 

(u)  Vattel,  t.  i.  liv.  ii.  c.  ii.  s.  34:  ^'  Au  defaut  des  traites,  la  coutume 
doit  servir  de  regie  dans  ces  -occasions ;  car  celui  qui  refoit  un  Consul 
sans  conditions  expresses,  est  cense  le  recevoir  sur  le  pied  ^taMi  par 
I'usage." 

(.r)  De  Martens,  ih.  i.  260-265. 

{y)  See  Dr.  WencWs  Papers  on  Maritime  Legislation,  p.  175 ;  and  see 
the  Reports  of  the  Committee  of  1871,  referred  to  ante,  p.  270,  and  the 
evidence  annexed  to  the  Reports. 
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native  merchant.  In  fact,  sometimes  natives  of  the  place 
itself,  in  which  consular  services  are  required,  are  appointed 
Consuls  ;  and  thus  are,  at  one  and  the  same  time,  the  sub- 
jects of  the  country  in  which  they  dwell  and  agenis  of 
a  foreign  State.  Such  an  appointment  is  perhaps  rightly 
pronounced,  by  a  considerable  authority,  to  be  objectionable 
in  principle  {z).  The  prerogatives  of  such  Consuls  are 
very  limited ;  the  only  exemptions  which  they  appear  to 
enjoy  are  from  lodging  soldiers  and  from  personal  service  in 
the  civic  guards  or  militia  («). 

CCLII.  Such  an  appointment  cannot,  of  course,  be  made 
without  the  sanction  of  the  Sovereign,  though  a  condition  of 
this  kind  has  sometimes  formed  the  subject  of  an  express  pro- 
vision of  a  treaty.  Thus,  in  the  Treaty  of  1753,  between 
the  Crown  of  the  Two  Sicilies  and  the  Republic  of  Holland, 
it  is  provided  : — 

"  L'on  fera  attention,  de  part  et  d'autre,  de  nommer  pour 
"  Consuls  dans  les  Etats  respectifs,  comme  ci-dessus,  de  pro- 
"  pres  sujets  naturels  ;  et  si  I'une  des  parties  contractantes 
"  nommait  pour  son  Consul,  dans  les  Etats  de  Pautre,  un 
"  sujet  de  celle-ci,  il  sera  libre  a  cette  derniere  de  I'admettre 
"  ou  non  "  {b). 

CCLIII.  Consuls-General  are  sometimes  appointed.  These 
officers  exercise  their  functions  over  several  places,  and  some- 
times a  whole  country ;  and,  generally  speaking,  Consuls  and 
Vice-Consuls  are  under  their  control  (c). 

CCLiy.  The  appointment  of  Vice-Consuh  is  also  sanc- 
tioned by  the  practice  of  nations. 

English  Vice-Consuls  are  usually  appointed  by  the  Consul, 
subject  to  the  approbation  of  the  Foreign  Secretary  of  State, 
and,  as  a  general  rule,  the  English  Yice-Consul  corresponds 


(z)  De  Martens  et  De   Cussij,  Rec.  de  Trait.,  Index  explicatif,  p.  xxx, 
tit.  Consuls,  "  Usage  deplorable  en  principe." 
(a)  De  Martens,  Le  Guide  Diplomatique,  i.  398. 
{b)    Wenck,  Codex  Jur.  Gent.  t.  ii.  p.  775. 
(c)  See  Keports  of  Committee  of  1871,  referred  to  ante,  p.  270. 
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directly  with  the  Consul,  but  in  special  cases  with  the  Foreign 
Secretary,  in  the  first  instance  {d). 

CCLY.  The  Treaties  which  have  reference  to  this  subject 
appear  to  admit  of  the  follo^ving  classification  : — 

1 .  Treaties  between  Christian  European  States. 

2.  Treaties  between  Christian  European  States  and  the 
States  of  Xorth  and  South  America. 

3.  Treaties  between  the  States  of  North  and  South 
America. 

4.  Treaties  between  Christian  States  and  Infidel  or 
Heathen  States. 

5.  Treaties  between  Christian  States  other  than  those  in 
Europe  and  America. 

The  Treaties  relating  to  this  subject  are  very  numerous  ; 
as  far  as  I  have  been  able  to  ascertain,  those,  down  to  the 
year  1876,  which  principally  illustrate  the  functions,  powers, 
and  privileges  of  Consuls,  are,  according  to  the  above- 
mentioned  classification,  the  following  :  — 

1.   Treaties  between  Christian  European  States. 
France  with  Spain,  1768-1769,  1862. 
,,       with  Great  Britain,  1787. 
„       with  the  Netherlands,  1840,  1865. 
„       with  Russia,  1787. 
„       with  Portugal,  1667,  1797. 
„       vrith.  Belgium,  1861. 
„       with  Italy,  1862. 
„       with  Mecklenburg- Schwerin,  1865. 
„       with  the  Hanse  Towns,  1865. 
Austria  with  Spain,  1725. 
„       with  Greece,  1835. 
„       with  Russia,  1860. 
Denmark  with  Spain,  1641,  1742. 
„  with  Russia,  1782. 

„  with  Belgium,  1863. 

Kingdom  of  the  Two  /S/czV/e^  with  the  Netherlands,  1753. 

(c?)  Fynn,  p.  6. 
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Kingdom  of  t lie  Two  Sicilies  with  Russia,  1787. 

„  „  „  with  Sweden,  1742. 

Italy  with  Russia,  1863. 

„    with  Belgium,  1863. 
Prussia  with  Portugal,  1844. 
„       with  Belgium,  1863. 
„       with  the  Netherlands,  1856  (e). 
Hamburg  with  Belgium,  1863. 
Lubech  with  Belgium,  1863. 
Great  Britain  with  France,  1787  {vide  ante). 
„  with  Portugal,  1840. 

with  Russia,  1843,  1859. 
with  Spain,  1665,  1667,  1751. 
Spain  with  the  Netherlands,  1714,  1816. 

„      with  Great  Britain  {vide  ante). 
Switzerland  with  Belgium,  1862. 
Sweden  and  Norway  with  Belgium,  1863. 
2.  Treaties  between   the   States  of   North     and    South 
America  and  Christian  European  States. 
a.  North  America  : — 

United  States  of  North  America  with  France,  1 788, 1 800. 
,,  „  with  Denmark,  1826, 

1861. 
„  „  with  Spain,  1795,  1819. 

„  „  with  Great  Britain, 

1806. 
„  „  with  Prussia,  1828. 

„  with  Sweden,  1816, 

1827. 
„  „  with  Austria,  1829. 

/3.    Central  and  South  America : — 
Mexico  with  France,  1827. 

„      with  Great  Britain,  1826. 
„     with  the  Netherlands,  1827. 


(e)  This  treaty  is  very  important  as  to  the  admission  of  Consular  Agents 
in  the  principal  ports  of  the  Dutch  colonies. 
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Mexico  with  Belgium,  1861. 

„      with  the  Zollverein,  1855. 
New  Granada  with  France,  1840,  1857. 
Brazil  with  Denmark,  1828. 
„       with  Great  Britain,  1827. 
„       with  Prussia,  1827. 

with  France,  1860  (/). 
„       with  Portugal,  1863. 
Bolivia  with  Belgium,  1860. 
Nicaragua  with  France,  1859. 
„  with  England,  1860. 

Venezuela  with  Denmark,  1862. 
„         with  Italy,  1861. 
„         with  the  Hanse  Towns,  1860. 
Honduras  with  France,  1856. 
Argentine  Confederation  with  Sardinia,  1855. 

„  „  with  the  Zollverein,  1857. 

Peru  with  Italy,  1863. 

„    wdth  France,  1861. 
Uruguay  with  the  Zollverein,  1856. 
Paraguay  with  „  1860. 

Texas  with  France,  1839. 
Rio  de  la  Plata  with  Great  Britain,  1825  {cf), 

3.  Treaties  between    the  States  of    North    and  South 
America. 

Central  America  with  the  United  States,  1825. 
Columbia  ^\\ki  the  United  States,  1824. 
Honduras  with  the  United  States,  1864. 
Peru  with  Bolivia,  1864. 
Chili  with  Ecuador,  1855. 

4.  Treaties  between   Christian    States   and    Infidel   or 
Heathen  States. 

Morocco  with  France,  1682,  1767. 
„  with  Denmark,  1767. 


(/)  This  treaty  relates  to  Consuls  entirely. 

{cj)  There  seems  also  to  he  a  treaty  hetween  Great  Britain  and  Chili. 
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Morocco  with  Spain,  1799,  1861. 

„  with   the    United    States  of  North  America, 

1786,  1830. 
„  with  Great  Britain,  1826. 

„  with  the  Netherlands,  1683,  1752. 

Egypt  with  Great  Britain.  A  convention  dated  July  31, 
1875,  gave  to  Great  Britain  the  option  of 
joining  in  stipulations  relative  to  mixed 
courts  and  consular  jurisdiction,  similar  to 
those  previously  entered  into  between 
Egypt  and  France  and  Egypt  and 
Germany. 
The  Ottoman  Forte  with  France,  1535,  1569,  1584. 
„  with  the  Two  Sicilies,  1740. 

„  with  Spain,  1782. 

„  with    the    United  States  of    North 

America. 
„  with  Great  Britain,  1675. 

„  with  Great  Britain,  France,  and  Italy. 

Protocol  signed  February    12, 
1873,  as  to  consular  jurisdiction 
in  Tripoli. 
Tunis  with  Denmark,  1751. 
„      with  Spain,  1794. 

„      with  the  United  States  of  North  America,  1797. 
Tripoli  with  the  Two  Sicilies,  1754,  1816. 
„       with  Spain,  1784. 

„       with  the  United  States  of  North  America,  1805. 
„       with  Great  Britain,  1662,  1675,  1694,  1716, 
1754. 
Persia  with  France,  1708,  1715,  1808. 
„       with  the  Zollverein,  1857. 
„       with  Greece,  1861. 
China  with  Great  Britain,  1843. 

„         „  „  Treaty  of  Tientsin,  1858. 

„         „  „  Convention  of  Che-foo,  1876 

(not  yet  ratified). 
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China  with  France,  1858. 
„      with  Russia,  1858. 
„      with  Prussia,  1861. 
„      with  Portugal,  1862. 
Japan  with  France,  1858. 
,,      with  Russia,  1855. 
„      with  Switzerland,  1864. 
Madagascar  with  France,  1862. 
S lam  yviih.  Prussia,  1862. 
„    with  England,  1855  {h). 
5,    with  France,  1856. 
„    with  Denmark,  1858. 
„    with  the  United  States,  1856. 
5.   Treaties  between  Christian  States  other  than  those  in 
Europe  and  America. 

Hawaii  with  France,  1857. 
„         with  Belgium,  1862. 
„         with  the  United  States,  1864. 
Liberia  with  the  United  States,  1862  (i). 
CCLVI.  From  these  treaties  the  general  usage  of  na- 
tions with  respect  to  the  condition  and  authority  of  Consuls, 
both  in  Christian  and  Infidel  countries,  may  be  collected.  It 
may  be  useful  to  mention  further  that  those  treaties  which 
most  fully  illustrate  the  usual  and  ordinary  status  of  Consuls, 


(A)  By  Article  2  of  this  treaty  exclusive  jurisdiction  is  given  to  the 
Consul  over  British  subjects.  Nearly  to  the  same  effect  are  the  treaties 
with  France,  Denmark,  and  the  United  States. 

(«■)  The  United  States  have  been  more  liberal  than  England  in  their 
treaties  about  foreign  Consuls.  Mr.  Dana  observes  that,  "  In  some  treaties 
Consuls  are  permitted  to  arrest  deserters  from  public  or  private  ships 
through  the  local  magistrates  ;  and  in  such  cases  the  local  processes  for 
arrest,  and  places  of  detention  for  imprisonment,  are  placed  at  the  disposal 
of  the  Consul. 

"  There  are  no  treaty  stipulations  between  the  United  States  and  Great 
Britain  respecting  the  arrest  and  detention  of  deserting  seamen. 

"  The  last  attempt  at  such  an  arrangement  failed  because  of  Great 
Britain's  desire  to  exclude  slaves  from  the  treaty,  which  was  objected  to 
by  the  United  States." — Dana^  note  to  Wheaton,  p.  178.  See  also  Ahhotfs 
United  States  Manual,  1868. 
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as  distinguished  from  their  extraordinary  privileges  in  Turkey 
and  the  Levant,  are  the  following,  viz.:  The  Treaty  be- 
tween Sicily  and  the  Netherlands  in  1753,  and  more  particu- 
larly the  31st  article  (  j). 

The  "  Convention  entre  la  Cour  d^JEspay?ie  et  celle  de 
"  France,  pour  mieux  regler  les  fonctions  des  Consuls  et 
"  Vice- Consuls  de  ces  deux  Couronnes  dans  leurs  Ports  et 
"  Domaines  respectifs  "  of  1769  (k). 

The  Consular  Convention  between  the  United  States  of 
North  America  and  France,  in  1788. 

The  Treaty  between  France  and  the  Republic  of  Texas, 
in  1839  (/). 


ij)   Wench  ii.  774,  775. 

{k)  By  the  12tli  Article  of  this  Treaty  it  is  provided,  *'  Tons  les  diffe- 
rends  et  proces  entre  les  sujets  de  I'une  des  parties  contractantes  sur  le 
territoire  de  Fautre,  et  notamment  tout  ce  qui  concerne  les  gens  de  mer, 
seroEt  juges  par  les  Consuls  respectifs,  sans  qu'aucun  officier  territorial 
puisse  intervenir,  et  que  les  appels  des  jugements  consulaires  seront 
port6s  devant  les  tribunaux  du  pays  qui  a  institue  les  Consuls,  lesquels 
tribunaux  pourront  seuls  en  connaitre." 

(I)  Martens,  Rec.  de  Traites,  8fc.,  1830-39,  vol.  xxiv.  p.  990. 
"  Art.  9.  Les  Consuls,  Yice-Consuls,  et  agens  consulaires  respectifs, 
ainsi  que  leurs  cliauceliers,  jouiront,  dans  les  deux  pays,  des  privileges 
generalement  attribues  a  leurs  charges,  tels  que  I'exemption  des  logemens 
militaires,  et  celle  de  toutes  les  contributions  directes,  tant  personnelles 
que  mobilieres  ou  somptuaires,  a  moins,  toutefois,  qu'ils  ne  soient  citoyens 
du  pays,  ou  qu'ils  ne  deviennent,  soit  proprietaires,  soit  possesseurs  de 
biens  immeubles,  ou,  enfin,  qu'ils  ne  fassent  le  commerce,  dans  lesquels 
cas  ils  seront  soumis  aux  memes  taxes,  charges  et  impositions  que  les 
autres  particuliers.  Ces  gens  jouiront  en  outre  de  tous  les  autres  pri- 
vileges, exemptions  et  immunites  qui  pourront  etre  accord^s,  dans  leurs 
residences,  aux  agens  du  meme  rang  de  la  nation  la  plus  favorisee. 

"  10.  Les  archives,  et  en  gea6ral  tous  les  papiers  des  chancelleries  des 
consulats  respectifs,  seront  inviolables,  et  sous  aucun  pretexte,  ni  dans 
aucun  cas,  ils  ne  pourront  etre  saisis  ni  visites  par  I'autorite  locale. 

"  11.  Les  Consuls,  Vice-Consuls,  et  agens  consulaires  respectifs  auront 
le  droit,  au  d6ces  de  leurs  nationaux  morts,  sans  avoir  teste  ni  d^sign^ 
d'executeurs  testamentaires,  de  remplir,  soit  d'office,  soit  a  la  requisition 
des  parties  int6ressees,  en  ayant  soin  de  prevenir  d'avance  I'autorite  locale 
competente,  les  formalites  necessaires,  dans  Tinteret  des  heritiers,  de 
prendre  en  leur  nom  possession  de  la  succession,  de  la  liquider  et  admi- 
nistrer,  soit  personnellement,  soit  par  des  delegues  nomm^s  sous  leur 
responsabilite. 
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"  12.  Les  Consuls,  Vice-Consuls,  et  agens  consulalres  respectifs  seront 
exclusivement  charges  de  la  police  interne  des  navires  de  commerce  de 
leur  nation,  et  les  autorites  locales  ne  pourront  y  intervenir  qu'autant  que 
les  desordes  survenus  seraieut  de  nature  a,  trouMer  la  tranquillity  publique, 
soit  a  terre,  soit  a  bord  d  autres  batimens. 

"  13.  Les  Consuls,  Vice-Consuls,  et  agens  consulaires  respectifs  pourront 
faire  arreter  et  renvoyer,  soit  a  bord,  soit  dans  leurs  pays,  les  matelots 
qui  auraient  d^serte  des  batimens  de  guerre  ou  de  commerce  appartenant 
a  leur  nation.  A  cet  effet  ils  s'adresseront  par  ecrit  aux  autorites  locales 
comp^tentes,  et  justifieront,  par  I'exhibition  des  registres  du  batiment  ou 
dii  role  d'^quipage,  ou,  si  ledit  navire  etait  parti,  parcopie  desdites  pieces, 
dument  certifiees  par  eux,  que  les  bommes  qu'ils  reclament  faisaient 
partie  dudit  equipage.  Sur  cette  demande,  ainsi  justifiee,  la  remise  ne 
pourra  leur  etre  refusee.  II  leur  sera  de  plus  donne  toute  aide  et  assistance 
pour  la  recherche,  saisie  et  arrestation  desdits  deserteurs,  qui  seront  meme 
detenus  et  gardes  dans  les  prisons  du  pays,  a  la  requete  et  aux  frais  des 
Consuls,  jusqu'a  ce  que  ces  agens  aient  trouve  une  occasion  de  les  faire 
partir.  Si  pourtant  cette  occasion  ne  se  presentait  pas  dans  un  delai  de 
quatre  mois,  a  compter  du  jour  de  Farrestation,  les  deserteurs  seraient 
mis  en  liberte,  et  ne  pourraient  plus  etre  arretes  pour  la  meme  cause." 
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CHAPTER   III. 

CONSULS— DUTIES   AND    POWERS    OF. 

CCLVII.  It  will  not  be  inconsistent  with  the  scheme  of 
this  work  to  call  attention  to  some  of  the  principal  domestic 
regulations  of  particular  States  upon  the  duties  and  powers 
of  Consuls.  The  law  of  the  United  States  of  America  upon 
a  subject  in  which  they  have  so  deep  and  legitimate  an  in- 
terest is  thus  stated  by  Mr.  Chancellor  Kent: — 

"  The  Laws  of  the  United  States,  on  the  subject  of  Con- 
"  suls  and  Vice-Consuls,  specially  authorise  them  to  receive 
'^  the  protests  of  masters  and  others  relating  to  American 
"  commerce,  and  they  declare  that  Consular  Certificates, 
"  under  seal  shall  receive  faith  and  credit  in  the  Courts  of  the 
"  United  States.  It  is  likewise  made  their  duty,  where  the 
"  laws  of  the  country  permit,  to  administer  on  the  personal 
"  estates  of  American  citizens  dying  within  their  consulates, 
**  and  leaving  no  legal  representative,  and  to  take  charge  of 
*'  and  secure  the  effects  of  stranded  American  vessels,  in  the 
"  absence  of  the  master,  owner,  or  consignee ;  and  they  are 
"  bound  to  provide  for  destitute  seamen  within  their  con- 
"  sulates,  and  to  send  them,  at  the  public  expense,  to  the 
"  United  States.  It  is  made  the  duty  of  American  Consuls 
*^  and  Commercial  Agents  to  reclaim  deserters,  and  discoun- 
"  tenance  insubordination,  and  to  lend  their  aid  to  the  local 
''  authorities  for  that  purpose,  and  to  discharge  seamen 
"  cruelly  treated.  It  is  also  made  the  duty  of  masters  of 
"  American  vessels,  on  arrival  at  a  foreign  port,  to  deposit 
*'  their  registers,  sea-letters,  and  passports  with  the  Consul, 
"  Vice -Consul,  or  Commercial  Agent,  if  any,  at  the  port ; 
"  though  this  injunction  only  applies  when  the  vessel  shall 
"  have  come  to  an  entry,  or  transacted  business  at  the  port. 
"  These  particular  powers  and  duties  are  similar  to  those 
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"  prescribed  to  British  Consuls,  and  to  Consuls  under  the 
"  consular  convention  between  the  United  States  and 
"  France,  in  1788 ;  and  they  are  in  accordance  with  the 
'^  usages  of  nations,  and  are  not  to  be  construed  to  the  exclu- 
*'  sion  of  others  resulting  from  the  nature  of  the  consular 
"  appointment.  The  consular  convention  between  France 
*^  and  this  country,  in  1778,  allowed  Consuls  to  ^exercise 
*^  police  over  all  vessels  of  their  respective  nation,'  ^within 
''  the  interior  of  the  vessels,'  and  to  exercise  a  species  of 
*^  civil  jurisdiction,  by  determining  disputes  concerning 
*'  wages,  and  between  the  masters  and  crews  of  vessels 
"  belonging  to  their  own  country.  The  jurisdiction  claimed 
'^  under  the  consular  convention  with  France  was  merely 
"  voluntary,  and  altogether  exclusive  of  any  coercive  autho- 
''rity;  and  we  have  no  treaty  at  present  which  concedes 
"  even  such  consular  functions.  The  doctrine  of  our  courts 
"  is,  that  a  foreign  Consul,  duly  recognised  by  our  Govern- 
'^  ment,  may  assert  and  defend,  as  a  competent  party,  the 
"  rights  of  property  of  the  individuals  of  his  nation,  in  the 
"  courts  of  the  United  States,  and  may  institute  suits  for  that 
"  purpose,  without  any  special  authority  from  the  party  for 
"  whose  benefit  he  acts.  But  the  Court,  in  that  case,  said 
"  that  they  could  not  go  so  far  as  to  recognise  a  right  in  a 
"  Vice-Consul  to  receive  actual  restitution  of  the  property,  or 
*'  its  proceeds,  without  showing  some  specific  power  for  the 
"  purpose  from  the  party  in  interest"  (a). 

CCLVIII.  In  the  last  edition  of  this  work  reference  was 
made  to  certain  general  instructions  issued  in  1846  by  the 
Secretary  of  State  for  the  Foreign  Department  for  the 
regulation  of  the  British  Consular  Service.  These  instruc- 
tions have  from  time  to  time  been  revised,  and  are  now 
superseded  by  others  issued  on  January  1,  1879.  From 
these  latter  the  Author  has  been  permitted  to  make  extracts. 
The  following  seem  of  importance  and  to  come  within  the 
scope  of  this  work. 


(«)  Kent's  Commentaries^  vol.  i.  pp.  42,  43. 
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Introduction. 


"  The  principal  object  of  the  appointment  of  British 
"  Consular  Officers  in  foreign  countries  is  the  protection 
''  and  the  promotion  of  the  commercial  interests  of  her 
"  Majesty's  subjects. 

"  Their  general  duties  in  this  respect  are  defined  by  law 
"  and  by  treaties. 

"  It  is  incumbent  on  all  Consular  Officers  to  make  themselves 
"  thoroughly  acquainted  with  all  laws  which  bear  upon  their 
"  functions,  and  to  be  conversant  with  all  treaties  which  may 
"  affect  their  official  position.  A  knowledge  of  the  principles 
"  and  details  of  Eno;lish  mercantile  law  and  usas^e  is  indis- 
"  pensable:  and  it  is  equally  necessary  that  Consular  Officers 
"  should  be  well  acquainted  with  the  laws  and  usages  of  trade 
"  in  force  generally  in  the  country,  and  locally  in  the  place,  of 
"  their  residence. 

'^  The  duties  of  Consular  Officers,  however,  are  not  neces- 
"  sarily  limited  to  commercial  matters.  They  must  perform 
"  any  service,  and  be  prepared  to  furnish  any  information,  that 
"  may  be  required  of  them  by  her  Majesty's  Government 
"  within  their  Consular  district." 

Appointment  of  Consular   Officers. 

Paragraph   1. 

"  Consular  Officers  are  of  tAvo  classes,  those  appointed  by 
'^  Commission  from  the  Crown,  and  those  appointed  by  Com- 
"  missioned  Officers  under  authority  given  by  the  Crown. 
"  Neither  class,  however,  has  power  to  act  until  duly  recognised 
"  by  the  Government  of  the  country  in  which  the  Officer  has 
"  to  reside. 

"  This  recognition,  in  so  far  as  concerns  Consular  Officers 
"  holding  commissions  from  the  Sovereign,  is  given  by  an 
"  instrument  called  an  exequatur,  granted  by  the  Sovereign 
"  or  chief  authority    of  such  country ;  and    the  exequatur 

VOL.  II.  u 
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"  is    applied  for  through  the  principal  British  Diplomatic 
"  Officer  residing  at  the  seat  of  government. 

"  If  the  Consular  Officer  should  himself  be  the  principal 
"  British  Agent  in  the  country  to  which  he  is  appointed,  he 
"  will  personally  apply  for  an  exequatur^  and  in  doing  so  he 
'*  will  forward  to  the  Government  of  the  country  the  Queen's 
"  commission  under  which  he  has  authority  to  act. 

*•  Upon  the  arrival  of  a  Commissioned  Consular  Officer 
"  at  his  post,  he  will  announce  his  appointment  to  the  local 
''  authorities,  and  if  his  exequatur  should  not  have  reached 
"  him,  he  will  request  to  be  allowed  to  fulfil  his  duties  ad 
"  interiin  ;  but  this  cannot  be  claimed  as  of  right,  and  must 
"  only  be  sought  for  as  a  matter  of  courtesy. 

"  The  recognition  of  Consular  Officers  not  holding  sove- 
"  reign  commissions  is  usually  given  in  a  less  formal  manner 
"  than  by  sovereign  exequaturs  ;  but  the  rule  varies  in 
"  different  countries.  Whatever  it  may  be,  British  Consular 
"  Officers  must  abide  by  it. 

"  The  Consular  Service  consists  of  the  following  ranks : — 
"  Agents  and  Consuls-General;  Consuls-General;  Consuls 
"  Vice-Consuls  ;  Consular  Agents  ;    Pro-Consuls." 


Rights  and  Privileges  of  Consular  Officers, 

Paragraph  2. 

"  These  are  of  two  kinds  :  those  defined  by  treaty,  and 
"  those  regulated  by  local  law  or  custom.  Consular  Officers 
"  should  maintain  their  right  to  privileges  or  exemptions 
"  which  by  treaty  or  by  custom  they  may  be  fully  entitled  to 
"  demand,  but  they  must  not  aim  at  more ;  and  in  any  case  of 
"  difference  of  opinion  between  them  and  officers  of  other 
'*  Governments  they  must  avoid  giving  offence,  and  should 
"  conduct  the  controversy  in  a  spirit  of  conciliation,  calculated 
"  to  render  unnecessary  the  reference  which,  if  the  difference 
"  cannot  be  arranged,  must  be  made  by  the  Consular  Officer 
'^  to  the  Secretary  of  State  through  the  Diplomatic  Repre- 
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*'  sentative  of  her  Majesty  in  the  country  in  which  he 
"  resides. 

"  Flags. — In  countries  where  it  may  be  the  custom  for 
"  foreign  Consuls  to  hoist  the  national  flags  of  their 
"  respective  nations  over  their  residences,  the  flag  to  be 
'^  hoisted  by  British  Consular  Oflicers  is  the  British  union 
"  jack. 

"  It  is  to  be  understood,  however,  that  if  the  regulations  of 
"  the  country  or  of  the  place  in  which  the  Consular  Officer 
"  resides  do  not  permit  a  display  of  this  kind,  and  that  such 
"  regulations  are  applicable  to  foreign  Consuls  generally,  the 
"  British  Consular  Officer  willnot  consider  himself  authorised 
''  to  hoist  the  British  flag. 

"  When  flags  are  required,  application  should  be  made  to 
"  the  Foreign  Office,  stating  whether  they  are  required  for 
"  use  on  shore  or  in  boats,  and  what  has  become  of  the  flags 
"  hitherto  in  use." 

Duties  of  Consular   Officers, 
Paragraph   3. 

"  These  may  be  specified  under  the  following  heads  : — 

"  1.  Those  enjoined  by  the  Act  6  Geo.  IV.  cap.  87,  com- 
"  monly  known  as  the  Consular  Act,  and  Orders  in  Council 
'*  issued  thereunder. 

"  2.  Those  enjoined  by  the  Acts  relating  to  the  Slave 
"  Trade  (see  Paragraph  5). 

"  3.  Those  specified  in  the  Acts  relating  to  the  Mercan- 
"  tile  Marine,  viz. :  17  &  18  Vict.  cap.  104  ;  18  &  19  Vict, 
"cap.  91;  25  &  26  Vict.  cap.  63;  and  30  &  31  Vict. 
"  cap.  24  {b), 

"  4.  Those  required  by  other  Acts  of  Parliament  (c)  or 

(&)  See  also  36  8f  37  Vict.  cap.  85  ;  39  c^  40  Vict.  cap.  80  ;  and  43  8f  44 
Vict.  cap.  43. 

(c)  See  also,  as  to  enforcement  of  tlie  Anglo -I'rencli  Fishery  Convention 
31  ^  32  Vict.  cap.  45 ;  as  to  attesting  enlisted  soldiers,  42  8f  43  Vict. 
cap.  33,  s.  90 ;  as  to  registration  of  births  and  deaths,  33  8f  34  Vict. 
cap.  14. 

u  2 


292  INTERNATIONAL    LAW. 

"  Orders  in  Council,  or  by  instructions  from  the  Secretary 
''  of  State. 

Slave  Trade  Acts. 

Paragraph  5. 

"  These  Acts,  5  Geo.  lY.  cap.  113,  1824,  and  6  &  7  Vict. 
"  cap.  98,  1843,  were  passed  for  the  more  effectual  sup- 
"  pression  of  the  slave  trade ;  and  although  this  traffic 
"  has  happily  much  decreased,  there  are  places  where  it 
"  is  still  carried  on,  even  in  defiance  of  local  law.  The 
"  attention  of  Consular  Officers  should  therefore  be  directed 
"  to  this  matter ;  they  should  watch  all  undertakings  which 
"  may  be  suspected  of  being  concerned  with  the  slave  trade  ; 
"  and,  whenever  any  act  is  done,  or  is  supposed  to  be  contem- 
"  plated,  which  would  be  contrary  to  treaty,  they  should 
'*  forthwith  report  the  same  to  the  Secretary  of  State,  to 
"  the  commander  of  the  nearest  ship  of  war,  and  to  the  local 
"  authorities." 

On  the  passing  of  the  Act  6  &  7  Vict.  cap.  98,  an  ex- 
planatory instruction  was  given  to  her  Majesty's  Consuls. 

In  addition  to  the  above,  the  following  Acts  are  also  in 
force:— 36  &  37  Vict.  cap.  59,  1873  ;  36  &  37  Vict.  cap. 
88,  1873 ;  39  &  40  Vict.  cap.  46,  1876  {d). 


British  Shipping, 

Paragraph  7. 

Independently  of  the  requirements  of  the  Mercantile 
Marine  Acts,  various  matters  relating  to  British  shipping 
have  to  be  attended  to  by  Consular  Officers. 

"  British  Ships  in  Foreign  Ports. — They  are  to  remember 
"  that  a  British  merchant  ship,  while  in  a  foreign  port,  is 

{d)  See  also  42  8f  43  Vict.  cap.  38,  1879. 
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"  subject  to  the  laws  in  force  at  that  port,  and  that  no  persons 
"  seeking  refuge  on  board  such  ships,  with  a  view  of  evading 
"  the  local  laws,  can  be  protected  against  the  operation  of 
"  those  laws.  The  ship  affords  no  harbour  to  any  person 
"  liable  legally  to  be  taken  into  custody ;  and  the  crew 
'^  forms  no  exception  to  this  rule. 

"  The  discipline  on  board  a  British  merchant  ship  while 
^^  in  a  foreign  port  is  usually  allowed  to  be  regulated  by 
**  the  master  in  conformity  w^ith  British  law,  and  it  is 
"  desirable  that  he  should  be  supported  in  maintaining  it. 
*^  Consular  Officers  should  assist  shipmasters  in  this  respect, 
"  warning  them,  however,  of  any  local  rules  or  regulations 
"  which  might  interfere  with  their  free  action  in  the 
"  matter. 

"  Whenever  such  rules  are  made  or  altered,  the  Consular 
"  Officer  will  give  due  information  thereof  to  the  Secretary 
"  of  State." 

Trade  and  Commerce, 

Paragraph   8. 

"  It  is  the  duty  of  Consular  Officers  to  protect  and  to 
"  promote  the  lawful  trade  of  Great  Britain  by  every  fair 
"  and  proper  means,  and  to  uphold  the  rights  and  privileges 
*^  of  British  merchants. 

"  Whenever  changes  are  made  which  affect  trade,  either 
"  as  regards  general  regulation,  or  by  increasing  or  diminish- 
^'  ing  duties  or  charges,  such  changes  are  immediately  to 
"  be  communicated  by  Consular  Officers  to  the  Secretary  of 
"  State,  and  to  be  made  known  to  resident  British  mer- 
"  chants." 

Advice  and  Assistance  to  British  Subjects. 

Paragraph  10. 

"  Consular  Officers  are  to  give  their  best  advice  and  assis- 
"  tance,  when  called  upon,  to  her  Majesty's  trading  subjects, 
"  quieting  their  differences,  promoting  peace,  harmony,  and 
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"  goodwill  amongst  them,  and  conciliating  as  much  as  pos- 
"  sible  the  subjects  of  the  two  countries  upon  all  points  of 
"  difference  which  may  fall  under  their  cognisance.  In  the 
"  event  of  any  attempts  being  made  to  injure  British  sub- 
"  jects,  either  in  their  persons  or  property,  the  Consular 
"  Officer  will  uphold  their  rightful  interests,  and  the  privi- 
"  leges  secured  to  them  by  treaty,  by  due  representation 
"  in  the  proper  official  quarter.  He  will  at  the  same  time 
"  be  careful  to  conduct  himself  with  mildness  and  modera- 
"  tion  in  all  his  transactions  with  the  public  authorities,  and 
"  he  will  not  on  any  account  urge  claims  on  behalf  of  her 
"  Majesty's  subjects  to  which  they  are  not  justly  and  fairly 
''  entitled  (e). 

"  Application  to  British  Minister  when  necessary. — If 
"  redress  cannot  be  obtained  from  the  local  administration, 
"  or  if  the  matter  of  complaint  be  not  within  their  juris- 
'^  diction,  the  Consular  Officer  will  apply  to  her  Majesty's 
"  Minister  in  the  country  wherein  he  resides,  in  order  that  a 
"  representation  may  be  made  to  the  higher  authorities,  or 
"  that  other  steps  may  be  taken  in  the  case." 

Naturalised  British  Subjects.     Passports. 

Paragraph  11. 

"  Privileges  Abroad. — Holders  of  Certificates  of  Natura- 
"  lisation  who  can  prove  to  Consular  Officers  that  they  are 
"  entitled  to  British  Consular  protection  abroad  are  to  be 
"  treated  in  every  respect  as  British-born  subjects  ;  but  such 
"  Certificates,  if  granted  subsequently  to  the  year  1850,  and 
*'  prior  to  May  12,  1870,  do  not  entitle  the  holders  to  any 
"  privileges  out  of  her  Majesty's  dominions,  unless  they  are 
"  provided  with  a  passport  from  the  Secretary  of  State  for 
"  Foreign  Affairs,  or  from  the  Governor  of  any  British 
"  colony  in  which  they  may  have  been  naturalised,  to  enable 
^^  them,  for  the  term  therein  specified,  to  travel  abroad  (/). 


(e)  See  also  Circular,  June  13,  1861. 
(/)   Circular,  December  8,  1860. 
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"  Persons  naturalised  as  British  subjects  under  the  Act  of 
^'33  Vict.  cap.  14,  May  12,  1870,  receive  at  the  Foreign 
*'  Office,  on  production  of  their  certificates  of  naturalisa- 
"  tion,  and  on  satisfactory  proof  of  identity,  passports 
"  unlimited  in  point  of  time,  but  with  the  following  notice 
"  attached : — 

"  ^  This  passport  is  granted  with  the  qualification  that 
"  *  the  bearer  shall  not,  when  within  the  limits  of  the  foreign 
"  '  State  of  which  he  was  a  subject  previously  to  obtaining 
"  ^  his  certificate  of  naturalisation,  be  deemed  to  be  a  British 
'^  ^  subject,  unless  he  has  ceased  to  be  a  subject  of  that  State 
"  '  in  pursuance  of  the  laws  thereof,  or  in  pursuance  of  p- 
''  '  treaty  to  that  effect. — (33  Vict.  cap.  14.)' 

^^  The  restriction,  therefore,  imposed  with  regard  to 
''  persons  naturalised  since  1850  does  not  apply  to  persons 
"  naturalised  since  the  Act  of  1870  {g). 

^'Non-protection  in  Country  of  former  Allegiance,  unless 
"  Denationalised. — Naturalised  British  subjects  cannot  claim, 
"  as  such,  any  privileges  in  the  country  of  which  they  were 
"  subjects  before  naturalisation,  unless  they  have  been 
"  denationalised  by  the  laws  of  that  country,  or  by  virtue  of 
''  a  treaty." 

Paragraph  12. 

"  Correspondence  loitli  Local  Authorities  only. — Consular 
"  Officers  are  not  permitted  to  correspond  direct  with  the 
"  Supreme  Government  of  such  country,  but  only  with  the 
"  local  authorities  of  the  place  at  which  they  are  stationed. 
"  Any  representation  to  the  Supreme  Government  must  be 
"  made  through  the  regular  diplomatic  channel. 

"  Consular  Service  subordinate  to  the  Diplomatic  Ser- 
"  vice. — The  Consular  Service  is  in  fact  strictly  subordinate 
'*  to  the  Diplomatic  Service  (/i),  and  the  Diplomatic  Repre- 
"  sentative  of  her  Majesty  is,  subject  to  the  authority  of  the 
"  Secretary  of  State,  invested  with  full  authority  and  con- 

((/)   Circular,  October  19,  1874. 
{h)   Circular,  Uaj  2,  18Q1. 
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"  trol  over  lier  Majesty's  Consular  Officers  within  the 
"  country  in  which  he  resides. 

"  Consular  Officers  to  execute  Instructions  from  Ministers. 
"  It  is  accordingly  the  duty  of  Consular  Officers  at  once  to 
"  execute  any  instructions  which  they  may  receive  from  lier 
"  Majesty's  diplomatic  representatives,  if  such  instruc- 
"  tions  are  not  inconsistent  or  at  variance  with  any  special 
"  instructions  they  may  have  received  from  the  Foreign 
"  Office ;  but  if  on  these  grounds  (in  consequence  of  any 
"  such  inconsistency  or  variance,  and  giving  due  considera- 
"  tion  to  the  peculiar  circumstances  of  each  case,)  Consular 
"  Officers  should  feel  doubts  as  to  the  propriety  of  carrying  out 
"  the  instructions  of  her  Majesty's  Diplomatic  Representa- 
"  tive,  they  will  lay  before  him  the  grounds  thereof ;  and  if, 
^^  notwithstanding,  her  Majesty's  Representative  should 
"  repeat  his  instructions,  the  Consular  Officer  must  obey 
*'  them. 

"  In  any  doubtful  cases  Consular  Officers  should  refer  to 
"  her  Majesty's  Representative  for  advice  and  directions 
"  how  to  act,  and  should  be  guided  by  such  advice  and 
"  directions,  unless  instructions  from  the  Foreign  Office  pre- 
"  scribe  a  different  course." 

Certificates. 
Paragraph  18. 

"  Consular  Officers  will  be  careful  not  to  grant  a  certifi- 
"  cate  of  any  fact  of  which  they  have  not  accurately  ascer- 
"  tained  the  truth.  It  is  their  duty  to  take  special  care  that 
"  they  are  not  entrapped  into  affiDrding  assistance  to  the 
"  commission  of  fraud  upon  her  Majesty's  Revenue  ;  for 
*'  a  document  might  be  presented  to  a  Consular  Officer 
"  ostensibly  for  the  sole  purpose  of  procuring  attestation  of 
"  a  signature,  whilst  it  might  be  the  intention  of  the  parties 
**  who  applied  for  attestation  to  use  the  document  in  order  to 
*^  evade  the  Customs  laws,  and  to  give  it  for  that  purpose  a 
"  truthful  character  by  attaching  to  it  the  signature  of  a 
"  British  functionary. 
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*'  Again,  one  individual  might  wish  to  make  an  affidavit 
"  detrimental  to  the  character  of  another,  and  if  a  Consular 
"  Officer,  through  ignorance  of  the  matter  referred  to  in  the 
"  affidavit,  were  to  put  his  name  to  it,  though  merely 
*^  as  attesting  the  signature,  he  might  thereby  appear  to 
"  give  the  weight  of  his  authority  to  slander,  and  thus 
'•  do  an  injury  to  innocent  persons  by  damaging  their  cha- 
'^  racters. 

''  Affidavits  for  Law  Courts. — But  Consular  Officers  are 
"  not  to  decline  to  swear  parties  to  affidavits  in  proceedings 
"  pending  in  a  British  Court  of  Justice,  on  account  of  not 
"  being  themselves  acquainted  with  the  matter  pending  in 
"  such  Court.  On  the  contrary,  they  are  carefully  to  avoid 
"  creating  obstacles  or  delay  in  legal  proceedings. 

^^  In  regard  to  any  such  proceedings  the  Consular  Officer 
"  only  acts  ministerially  and  as  an  officer  of  the  Court,  and 
"  he  should  not  assume  to  do  or  exact  more  than  such  an 
"  officer  would  do  in  England,  where  he  could  not  insist  on 
''  reading  the  affidavits. 

"  Whenever  a  Consul  is  required  to  attest  or  certify  a 
"  document  consisting  of  more  than  one  sheet,  he  will 
"  unite  the  sheets  by  a  tape  or  ribbon  to  the  end  of  the 
*^  document  by  means  of  wax  or  wafer,  on  which  he  will 
''  place  his  official  seal. 

"  When  depositions  are  taken  on  oath,  the  originals  are 
"  to  be  sent  home  "  (z). 


Vice- Consuls,   Consular  Agents,  and  Pro- Consuls. 

Paeagraph  19. 

"  Instructions  (ji)  .—On  the  arrival  of  a  Superior  Consular 
*'  Officer  at  the  post  to  which  he  is  appointed,  he  will  address 


(*)   Circular,  December  5,  1862, 

(_/)  Special  rules  for  the  guidance  of  Vice-Oonsuls  are  given  in  one  of 
the  annexes  to  the  Instructions. 


I7EESITY 
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**  a  circular  letter  to  the  Vice- Consuls  placed  under  his 
"  jurisdiction,  acquainting  them  with  his  appointment, 
'^  referring  them  to  the  above-mentioned  Instructions,  and 
"  requiring  them  to  furnish  him  with  all  necessary 
"  reports. 

"  Approval  of  Appointments  hy  Secretary  of  State. — In 
"  case  it  shall  appear  to  the  Superintending  Consul  neces- 
"  sary  that  a  Vice- Consul  should  be  stationed  at  any  post 
''within  his  district  where  no  British  Vice-Consulate  has 
"  heretofore  existed,  or  whenever  a  vacancy  shall  occur,  he 
"  will  report  the  fact  to  the  Secretary  of  State,  showing  at 
"  the  same  time  how  far  British  interests  require  such  an 
"  appointment ;  and  if  suggested  as  expedient,  he  will  sub- 
"  mit  the  name  of  some  English  merchant  of  respectability 
*'  for  the  appointment,  with  the  grounds  of  his  recommen- 
"  dation,  transmitting  his  despatch  under  flying- seal  through 
"  her  Majesty's  Minister  or  Charge  d' Affaires  resident  in 
"  the  country  in  which  the  Consul  is  stationed  ;  but  he  will 
"  in  no  case  give  him  any  Commission,  or  sanction  to  act  in 
"  that  capacity,  until  the  approval  of  the  Secretary  of 
"  State  shall  have  been  given.  Upon  the  receipt  of  such 
"  approval,  the  Superintending  Consul  will  acquaint  the 
*'  individual  with  his  appointment  as  Vice-Consul,  and  will 
"  furnish  him  with  the  necessary  authority  to  act  in  that 
*'  capacity,  together  with  Instructions  for  the  guidance  of 
"  his  conduct  conformable  to  those  under  which  he  himself 
"  is  acting. 

"  Foreigners.— It  is  to  be  understood  that  no  Vice-Consular 
"  appointment  is  to  be  suggested,  unless  there  be  a  real 
"  necessity  for  the  measure ;  that  foreigners  are  not  to 
*'  be  recommended  for  the  appointment  in  preference  to 
"  duly  qualified  British  subjects ;  and  that  no  foreigner  is 
"  to  be  appointed  who  cannot  read,  speak,  and  write 
"  English. 

"  Non- Dismissal  by  Consul  loithout  authority. — The 
"  Superintending  Consul  may  not  dismiss  any  Vice-Consul 
"  actinoc   within   his  district    without   the    sanction   of  the 
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"  Secretary  of  State ;  but  if  he  should  be  of  opinion  that 
"  good  and  sufficient  grounds  exist  for  the  dismissal  of  a 
"  Yice-Consul,  he  will  give  information  thereof  to  the 
"  Secretary  of  State,  and  await  his  decision  thereon. 

"  Annual  Returns.— A.i  the  close  of  every  year  the 
^'  Superintending  Consul  will  transmit  to  the  Secretary  of 
"  State  a  Return,  according  to  the  form  hereto  annexed, 
^^  of  all  persons  who  may  be  acting  as  Yice-Consuls  or  Con- 
"  sular  Agents  within  his  Consular  jurisdiction. 

"  Consular  Agents. — What  is  here  laid  down  in  regard  to 
"  Vice-Consuls  is  also  applicable  to  Consular  Agents. 

"  Pro-  Consuls. — The  duties  and  powers  of  a  Pro-Consul 
"  are  strictly  limited  to  the  performance  of  notarial  acts 
*'  during  the  temporary  absence  of  a  Consul  or  Yice- 
"  Consul.  Full  instructions  on  this  subject  are  con- 
*^  tainedin  the  Circular  of  November  6,  1876,  to  which  par- 
"  ticular  attention  is  directed.  The  names  of  Pro-Consuls 
"  should  be  included  in  the  Annual  Returns  above  men- 
"  tioned. 

CCLIX.  The  authority  and  powers  of  British  Consuls 
are  also  to  be  found  in  the  statutes  6  George  lY.  cap.  87  {k), 
18  &  19  Yict.  cap.  42 ;  and  also  in  the  statute  passed  in  the 
sixth  year  of  George  lY.  (cap.  78)  relating  to  the  per- 
formance of  quarantine. 

By  the  statute  of  the  12  &  13  Yict.  cap.  68  (Z)  great 
powers  are  given  to  Consuls  for  the  purpose  of  facilitating 
the  marriages  of  British  subjects  (m)  in  foreign  countries. 


{k)  "  To  regulate  the  payment  of  salaries  and  allowances  to  British. 
Consuls  at  foreign  ports,  and  the  disbursements  at  such  ports  for  certain 
public  purposes."  §§  16,  Vi,  and  22  of  this  statute  are  repealed  by  36  8f 
37  Vict.  cap.  91. 

In  this  statute  the  clauses  which  extend  from  the  tenth  to  the  fifteenth 
relate  to  provisions  for  the  support  of  churches  and  chapels  in  foreign 
ports  and  places  where  a  chaplain  is  appointed  and  maintained  by  sub- 
scription. 

(Z)  See  also  31  Sf  32  Vict.  cap.  61. 

(m)  Where  both  or  one  of  the  parties  are  or  is  British. 
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It  seems  proper  to  insert  upon  this  subject  the  following 
Circular  from  the  British  Foreis^n  Office : — 

"  Foreign  Office,  August  20,  1853. 

"  Sir, — Her  Majesty's  Government  having  been  informed 
^^  that,  since  the  passing  of  the  '  Marriages  in  Foreign 
"  '  Countries  facilitating  Act'  (12  &  13  Vict.  cap.  68, 1849), 
"  doubts  have  in  some  instances  arisen  as  to  the  person  by 
"  whom,  and  the  place  w^here,  marriages  rendered  valid  by 
'^  that  Act  are  to  be  solemnised,  I  have  to  inform  you  that 
"  in  pursuance  of  the  Act  in  question,  British  Consuls- 
"  General,  Consuls, — or  any  person  duly  authorised  to  act 
"  in  the  absence  of  such  Consul, — Vice-Consuls,  and  Con- 
"  sular  Agents  may,  subject  to  the  rules  therein  laid  down, 
"  solemnise  such  marriages,  provided  they  shall  have 
'^  previously  received  a  warrant  from  the  Secretary  of 
''  State  specially  authorising  them  to  solemnise  and  register 
"  marriages,  or  to  allow  marriages  to  be  performed  in  their 
"  presence.  No  other  persons  whatsoever  are  qualified  by 
"  the  Act  to  solemnise  marriages,  or  to  allow  them  to  be 
"  solemnised  by  any  other  person  in  their  presence. 

"  Any  form  of  ceremony,  according  to  the  creed  of  the 
''  contracting  parties,  may  be  used ;  and  the  religious  portion 
"  of  the  ceremony  may  be  performed  by  a  clergyman  of  any 
"  denomination,  but  the  presence  of  the  duly  authorised 
"  Consular  Officer  is  necessary  to  render  such  marriage 
"  valid ;  and  if  the  ceremonial  be  not  that  of  the  Church  of 
''  England  and  Ireland  {n\  which  can  only  be  duly  per- 
''  formed  by  an  ordained  clergyman  of  that  Church,  the 
"  contracting  parties  are  to  make  a  declaration  before  the 
"  Consul,  in  words  prescribed  by  the  Act,  that  they  know 
*'  not  of  any  lawful  impediment  why  they  may  not  be  joined 
'^  in  matrimony,  and  that  they  call  upon  the  persons  present 
"  to  witness  that  they  take  each  other  respectively  to  be 
''  lawful  wedded  husband  and  wife ;  and  such  declaration, 
"  in  the  absence  of  any  religious  ceremony,  is  sufficient. 

(w)  Now  Church  of  England. 
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"  The  only  place  where  marriages,  under  this  Act,  may 
"  be  solemnised,  is  the  '  British  Consulate,'  that  is,  the 
"  public  office  of  the  Consul-General,  Consul,  Vice- Consul, 
*'  or  Consular  Agent,  as  the  case  may  be;  and  every  such 
"  marriage  must  be  solemnised  with  open  doors,  between 
'^  the  hours  of  eight  and  twelve  in  the  forenoon,  in  the  pre- 
"  sence  of  two  or  more  witnesses. 

"  Hence  it  follows  that  no  marriages  performed  at  other 
"  places  or  under  other  circumstances  will  be  valid  under 
"  this  Act ;  and  accordingly  marriages  cannot  be  solemnised 
^'  under  this  Act  in  any  churches  or  chapels,  even  though 
"  attached  to  British  Missions  or  connected  with  British 
"  Consulates  abroad,  nor  can  they  be  solemnised  under  this 
"  Act  by  an  Ambassador,  Minister,  or  other  Diplomatic 
"  Agent  of  the  Crown, 

"  I  may  add  that  all  marriages  duly  solemnised  according 
"  to  the  local  law  in  force,  so  as  to  be  valid  by  that  law  in 
"  the  country  where  they  are  solemnised,  will  be  valid  in 
"  England. 

"  I  am,  &c. 

"  Her  Majesty's  Consul  at  ." 

"Foreign  Office,  July  I,  1857. 
"  Sir, — In  consequence  of  some  information  which  has 
*'  been  communicated  to  this  Office,  I  think  it  right,  after 
"  consulting  the  Law  Officers  of  the  Crown,  to  make  known 
"  generally  to  her  Majesty's  Diplomatic  and  Consular 
*'  Servants  abroad,  that  it  was  the  intent  and  object  of  the 
"  Act  12  &  13  Vict.  cap.  68,  no  less  than  of  the  Act  of 
"  the  4  George  IV.  cap.  91,  to  authorise  the  solemnisation, 
"  in  her  Majesty's  Missions  or  Consulates  abroad,  of  such 
*'  marriages  only  as  might  lawfully  be  contracted  and 
"  solemnised  within  her  Majesty's  dominions.  Marriages  of 
"  British  subjects  domiciled  in  foreign  countries,  which  are 
"  solemnised  according  to  the  '  Lex  Loci,'  are  not  affected 
"  by  these  Acts.  But,  it  being  the  law  of  Great  Britain 
"  and  Ireland  that  marriage  with  a  deceased  wife's  sister 
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"  is  void,  such  a  marriage  would  derive  no  validity  from  the 
"  circumstance  of  its  being  solemnised  in  a  foreign  country 
"  under  the  4th  George  IV.  cap.  91,  or  12th  and  13th 
*'  Vict.  cap.  68,  although  the  law  of  such  country  may  not 
"  prohibit  such  marriages. 

"  I  have  accordingly  to  instruct  you  in  all  cases  where 
"  parties  present  themselves  to  be  married  at  your  Consulate, 
"  not  only  to  assure  yourself,  as  far  as  possible,  that  there 
"is  no  legal  impediment,  according  to  English  law,  to  the 
"  marriage  of  such  parties,  but  also  to  warn  all  parties 
^^  indiscriminately  that  a  marriage  which  would  not  be  valid 
'^  if  solemnised  in  England  would  be  equally  invalid  if 
"  solemnised  at  a  British  Mission  or  Consulate,  notwith- 
"  standing  the  ^  Lex  Loci '  prevailing  generally  with  regard 
"  to  marriage  in  the  country  where  the  Minister  or  Consul 
"  resides. 

"  I  am,  &c. 

"  Her  Majesty's  Consul  at  ." 

«  Foreign  Office,  Noyem'ber  23,  1872. 

"  Sir, —  I  am  directed  by  Earl  Granville  to  inform  you 
"  that  the  Circular  from  this  Office  of  March  18,  relating 
"  to  Mixed  Marriages  under  the  Act  of  Parliament,  12  and 
"13  Vict.  cap.  68,  is  hereby  rescinded  and  cancelled. 

"  You  will  perceive,  on  reference  to  the  Act,  that 
"  marriages  under  it  are  legal  when  both  parties  are  British 
"  subjects,  and  also  when  only  one  of  them  is  British  ;  but 
"  in  every  case  of  such  a  marriage  being  celebrated  before 
"  you,  you  will  not  fail  to  inform  the  parties  {o)  that  the 
"  marriage  is  not  necessarily  valid  out  of  her  Majesty's 
"  dominions,  and  that  they  must  make  themselves  acquainted 
"  with,  and  conform  to  the  requirements  of,  the  law  of  any 
"  country,  not  in  those  dominions,  in  which  it  may  be  of 
"  importance  to  them  that  their  marriage  shall  be  legally 

(p)  In  the  case  of  every  Consular  marriage,  when  both  parties  are 
British  subjects,  and  when  only  one  of  them  is  a  British  subject. — 
Circular,  November  21,  1873. 
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"  recognised  as  valid.  This  being  a  matter  of  considerable 
"  importance,  I  am  to  impress  upon  you  the  necessity  of 
"  never  on  any  account  omitting  this  warning. 

"  In  the  case  of  a  mixed  marriage,  when  one  of  the  parties 
"  is  a  subject  of  the  country  in  which  the  marriage  is  pro- 
"  posed  to  take  place,  it  must  be  clearly  understood  that  the 
"  party  who  is  not  a  British  subject  must,  previously  to 
"  being  married  at  the  Consulate,  have  complied  with  the 
"  requirements  of  the  marriage  law  of  such  country  as  far 
"  as  it  may  be  possible  to  do  so,  it  being  obviously  contrary 
*^  to  comity  to  permit  the  celebration  of  such  a  marriage  if 
"  these  requirements  are  neglected  when  it  is  practicable  to 
''  fulfil  them. 

"  The  Circular  of  March  18  being  withdrawn,  the  De- 
"  claration  appended  to  it  will  also,  of  course,  be  no  longer 
'^  required.  Its  object  was  to  procure  a  record  of  the 
*'  nationality  of  parties  to  a  marriage,  but  this  end  will  be 
"  answered  by  their  nationality  being  inserted  after  their 
"  names  in  the  Notices  of  Marriage,  in  the  Notice  Books, 
"  and  in  the  Registers.  You  will  accordingly  always  insist 
"  on  this  being  done. 

"  You  will  communicate  a  copy  of  this  Circular  to  any 
"  Vice-Consul  under  your  orders  to  whom  a  Marriage 
"  Warrant  may  have  been  issued  by  the  Secretary  of  State. 

"  I  am,  &c. 

"  Her  Majesty's  Consul  at  ." 

CCLIX  (  A  ).  The  following  Instructions  to  Consuls,  pre- 
pared by  the  Board  of  Trade  under  the  Merchant  Shipping 
Act,  1854,  are  selected  as  proper  for  insertion  in  this 
place  (/?) : — 

{p)  It  is  stated  that  these  Instructions  are  under  revision,  but  the 
author  conceives  that  no  material  alteration  will  have  been  made  in  the 
paragraphs  which  are  given  here.  There  are  Amended  Instructions,  issued 
in  August  1877;  having  reference  to  "  Seamen  discharged  or  left  abroad," 
the  "  Relief  of  Distressed  Seamen,"  the  ''  Relief  of  Masters/'  ^'  Sending 
Distressed  Seamen  home,"  "  Wages  and  Effects  of  Deceased  Seamen." 
There  are  also  Instructions  under   The  Merchant  Shipping  Colonial  Act 
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''  British  Ships. 
^^  Ownership. 

"  Sec.  4. — The  recent  changes  in  the  laws  relating  to 
"  navigation  have  removed  many  of  the  conditions  formerly 
*'  requisite  to  entitle  a  ship  to  carry  the  British  flag  and  to 
"  claim  British  privileges  and  protection.  A  ship  may 
"  now  be  a  British  ship,  and  yet  have  been  built  at  a  foreign 
"  port,  and  be  manned  and  commanded  by  foreigners.  The 
"  sole  requisite  which  remains  is  that  she  be  owned  by  persons 
"  who  owe  allegiance  to  the  British  Crown,  and  are  subject  to 
"  British  law.     These  persons  are  defined  to  be : — 

"  («)  Natural-born  subjects,  who  have  not  sworn  allegiance 
"  to  any  foreign  State,  or  who,  having  done  so,  have  subse- 
*'  quently  sworn  allegiance  to  her  Majesty. 

"  [h)  Persons  who  have  been  made  denizens  or  naturalised, 
"  and  have  subsequently  sworn  allegiance  to  her  Majesty. 

"(c)  Bodies  corporate,  subject  to  the  laws  of,  and  having 
"  their  principal  place  of  business  in,  some  part  of  her 
"  Majesty's  dominions. 

"  And  with  respect  to  natural-born  subjects  w^ho  have 
"  sworn  allegiance  to  any  foreign  State,  and  to  persons  who 
"  have  been  made  denizens  or  naturalised,  it  is  required,  as  a 
"  further  condition,  that  they  shall  either  be  resident  in  the 
"  British  dominions,  or  members  of  a  British  factory,  or 
"  partners  in  a  house  actually  carrying  on  business  in  the 
"  British  dominions." 

"  Simulation  or  Concealment  of  National  Character, 

"  Sec.  19. — It  is,  as  already  noticed,  of  the  utmost  impor- 
"  tance  that  the  single  remaining  condition  requisite  to  give 
"  to  a  ship  the  character  and  privileges  of  a  British  ship 
"  should  be  strictly  performed ;  and  it  is  also  very  important 


1869,  issued  in  May  1878  and  January  1881;  and  Supplementary  In- 
structions as  to  the  Kelief  of  Distressed  Seamen,  issued  in  August  1879, 
February  1880,  and  August  1880. 
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"  that  the  national  character  of  a  ship  should  neither  be  falsely 
"  assumed  nor  unduly  concealed  ;  so  that,  on  the  one  hand, 
"  her  Majesty's  Government  may  not  be  involved  in  any 
"  difficulties  from  claims  to  protection  on  the  part  of  persons 
"  not  entitled  to  use  the  British  flag,  and  so  that,  on  the  other, 
"  British.ships  may  not,  by  concealing  their  national  character, 
"  attempt  to  avoid  obligations  under  which  they  are  placed  by 
"  British  law.  With  the  view  of  preventing  these  evils,  the 
"  following  offences  are  made  punishable  by  forfeiture,  that  is 
"  to  say  :- 

"  (a)  Using  the  British  flag  and  assuming  the  British 
"  character  on  board  any  ship  owned,  or  partly  owned,  by 
"  persons  not  duly  qualified,  for  the  purpose  of  making  the 
"  ship  appear  to  be  a  British  ship,  unless  the  assumption  is 
"  made  either  for  the  purpose  of  escaping  capture  by  an  enemy, 
"  or  by  a  foreign  ship  of  war  in  exercise  of  some  belligerent 
"  right ; 

*'  (b)  Carrying  or  permitting  to  be  carried  on  board  a  British 
"  ship  any  papers  or  documents,  or  doing  or  permitting  any- 
"  thing  to  be  done  with  respect  to  such  ship,  with  intention  to 
"  assume  a  foreign  character,  or  to  conceal  the  British  charac- 
"  ter  of  the  ship  from  any  person  entitled  by  law  to  inquire 
"  into  the  same  ; 

"  (c)  The  acquisition  as  an  owner  by  an  unqualified  person 
"  of  any  interest  in  a  ship  assuming  to  be  a  British  ship,  ex- 
*^  cept  in  certain  cases  of  descent  and  transmission,  for  which 
"  special  provision  is  made  in  the  Act; 

"  {d)  Wilfully  making  a  false  declaration  concerning  the 
"  qualification  for  ownership. 

"  In  order  to  enforce  forfeitures  in  the  above  cases,  Consuls 
"  and  other  public  officers  are  enabled  to  seize  and  detain  ships, 
"  and  take  tliem  for  adjudication  before  Courts  of  Admiralty, 
"  and  they  are  exempted  from  any  responsibility  on  account  of 
"  the  detention  if  reasonable  grounds  exist  for  the  same.  The 
"  Consul  will,  however,  act  in  this  case  as  in  the  case  of  a 
*'  Certificate  of  Registry  improperly  used  (see  paragraph  14)> 
''  and  will  not  seize  the  ships  unless  he  has  reason  to  believe 

VOL.  II.  X 


306  INTERNATIONAL    LAW. 

*'  that  the  offence  is  wilful  and  fraudulent,  or  that  it  is  intended 
"  thereby  to  obtain  means  of  committing  piracy,  or  of  avoid- 
**  ing  lawful  capture  by  the  cruisers  of  her  Majesty  or  of  her 
"  allies  in  time  of  war,  or  of  defrauding  the  revenue,  or  of 
''  doing  any  other  act  manifestly  contrary  to  public  policy. 
**  He  will,  however,  in  every  case  warn  the  parties  of  their 
"  liabilities,  and  Avill  point  out  that,  in  addition  to  the  for- 
"  feiture,  any  person  guilty  of  the  offences  secondly  and 
"  fourthly  above  specified  is  liable  to  be  prosecuted  for  a 
"  misdemeanor,  and  he  will  also  report  every  such  offence 
"  to  the  Commissioners  of  Customs  in  London. 

"  Sec.  20. — A  ship  is  not  entitled  to  the  privileges  of  a 
"  British  ship  unless  duly  registered,  as  above  mentioned 
"(paragraphs);  but  in  order  to  prevent  British  owners 
"  from  attempting  to  evade  British  law  by  not  registering 
"  their  ships,  it  is  provided  that,  so  far  as  regards  payment  of 
"  dues,  liabilities  to  payments  and  penalties,  and  the  punish- 
"  ment  of  persons  for  offences  committed  on  board  such  ships 
"  by  persons  belonging  to  them,  ships  belonging  to  persons 
"  qualified  to  own  British  ships  are  to  be  considered  British 
"  ships,  although  not  registered. 

"  Sec.  21. — In  dealing  Avith  cases  arising  under  the above- 
"  mentioned  enactments.  Consuls  will  remember  that,  accord- 
"  ing  to  well-established  principles  of  International  Law,  the 
"  owner  of  any  ship  using  a  national  flag,  and  assuming  ana- 
"  tional  character,  cannot,  upon  any  trial  or  judicial  proceed- 
"  ing,  be  allowed  to  urge  to  his  own  advantage,  or  in  his  own 
"  defence,  that  the  flag  and  character  so  assumed  are  not 
"  the  flag  and  character  which  properly  belong  to  the  ship." 

"  Discij)line. 

"  Sec.  100. — The  Consul's  duties  under  this  head  are  ex- 
"  tremely  important;  but,  as  the  mode  in  which  he  must  act 
"  must  depend,  in  a  great  measure,  upon  the  country  in  which 
"  he  is,  and  the  position  and  powers  there  given  to  him,  it  is 
"  impossible  to  lay  down  general  rules  which  will  meet  every 
"  case,  and  he  must  be  guided  by  his  own  discretion,  and  by 
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"  such  particular  ins  tructions  as  may  be  given  him  from  time  to 
"  time.  Sec.  243  contains  a  list  of  the  principal  offences 
"•  committed  onboard  ships,  and  their  respective  punishments ; 
"  but  throughout  the  whole  of  the  3rd  part  of  the  Act  will 
"  be  found  provisions  bearing  more  or  less  on  the  subject  of 
"  discipline,  and  upon  the  various  questions  which  arise 
"  between  a  master  and  his  creAv. 

f'  In  grave  cases,  however,  which  the  Consul  feels  involve 
*'  great  responsibility,  he  will  do  w^ell,  when  practicable,  to 
''  avail  himself  of  the  assistance  of  a  Naval  Court  in  the 
"  mode  pointed  out  below"  (paragraphs  109  to  123). 

*^  Desertion. 

"  Sec.  101.  In  cases  of  desertion,  where  the  foreign 
"  authorities  are  required  by  treaty  to  give  assistance,  or  where 
"  without  such  treaty  they  are  willing  to  do  so,  the  Consul 
"  will,  if  desired  so  to  do  by  the  master,  and  if  satisfied  of  the 
*'  justice  of  the  case,  apply  to  the  local  authorities  to  have  the 
"  deserter  arrested  and  placed  on  board  ;  any  expenses,  how- 
"  ever,  attending  this  proceeding  must  in  all  cases  be  paid 
*'  by  the  master." 

"  Interference  of  Foreign  Courts  of  Justice, 

"  Sec.  103.  In  considering  how  far  the  interference  of 
"  foreign  courts  should  be  allowed  or  invoked,  the  first 
"  question  to  be  looked  at  is  whether  there  are  any  treaties 
"  on  the  subject  existing  between  this  country  and  the  country 
"  in  which  the  Consul  is  acting.  To  the  express  stipulations 
"  of  such  treaties,  all  general  rules  of  International  Law  are 
'^  subject ;  and  the  Consul  will  therefore  be  guided  by  them 
"  in  the  exercise  of  his  own  functions,  and  will  call  upon 
"  the  local  authorities  to  act  in  accordance  therewith. 

"  Sec.  104.  Subject  to  any  such  treaties  as  aforesaid,  the 
"  Consul  will  remember  that  every  country  has  the  right  of 
"  enforcing  its  own  criminal  law  and  police  regulations  in  its 
"  own  ports  and  harbours,  and  that  if  any  offence  against  such 
^'  laws  or  regulations  is  committed  in  such  ports  or  harbours 
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"  on  board  a  British  ship,  the  offender  is  liable  to  be  dealt  with 
"  accordingly.  In  such  cases  the  Consul's  duly  will  be  con- 
"  fined  to  seeing  that  the  offender  is  fairly  tried,  and  that 
"  justice  is  properly  administered.  If  the  laws  or  regulations 
"  of  the  place  are  in  fault,  it  will  be  a  matter  for  representation 
"  to  the  British  Minister  in  the  country,  or  to  her  Majesty's 
''  Secretary  of  State. 

"  Sec.  105.  In  cases  where  the  offence  is  one  which  is 
"  punishable  both  by  the  law  of  the  place,  as  above  mentioned, 
"  and  also  by  British  law,  as  mentioned  in  paragraph  125,  and 
"  where  the  local  authorities  are  willing  to  interfere  if  re- 
"  quired  by  the  Consul  to  do  so,  but  not  otherwise,  he  will 
"  consider  whether  the  ends  of  justice  will  be  best  met  by 
"  calling  for  such  interference,  or  by  sending  the  offender  to 
''  trial  in  some  British  court  of  justice.  The  questions  he 
"  will  have  to  consider  are, — which  is  the  speediest  and  most 
"  certain  mode  of  obtaining  justice, — which  course  is  the  best 
'*  for  the  convenience  of  the  ship  and  the  witnesses, — and, 
"  above  all,  whether  the  principles  and  practice  of  the  foreign 
"  court  can  be  relied  on,  and  whether  its  proceedings  and 
"  modes  of  punishment  are  such  as  would  be  considered  proper 
"  and  humane  in  this  country. 

"  Sec.  106.  In  any  case  in  which,  from  whatever  cause,  any 
"  British  seaman  is  committed  to  prison  or  otherwise  punished 
"  in  any  foreign  country,  the  Consul  will  see  that  the  place 
''  of  confinement  and  mode  of  treatment  are  such  as  would,  in 
"  this  country,  be  considered  proper  and  humane ;  if  it  is 
"  not,  he  will  report  the  case  to  the  British  Minister  in  the 
"  country,  or  to  her  Majesty's  Secretary  of  State. 

"  Sec.  107.  Subject  to  the  exceptions  mentioned  above, 
"  the  Consul  will  remember  that,  according  to  well-established 
"  rules  of  national  law,  a  British  ship  carries  British  law  with 
"  her,  and  that  all  offences  committed  on  board  such  ship  on 
'^  the  hio-h  seas,  and  all  mere  breaches  of  discipline  in  foreign 
"  ports,  as  well  as  all  matters  arising  out  of  the  contract  with 
"  the  crew,  are  to  be  judged  of  by  British  law.  In  some 
"  foreio-n  countries  the    local  courts    of   justice    will    take 
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"  notice  of,  and  adjudicate  upon,  such  contracts  ;  but  in  these 
"  cases  it  is  usual  for  such  foreign  courts  to  act,  in  the  case 
"  of  a  British  ship,  not  according  to  their  own  law,  but  ac- 
"  cording  to  British  law,  so  far  as  the  cont^truction  of  the 
*'  contract  is  concerned.  Except  in  cases  where  the  Consul 
"  cannot  settle  the  matter  otherwise,  it  is  extremely  un- 
"  desirable  that  disputes  between  the  masters  and  crews  cf 
"  British  ships  should  be  taken  into  foreign  courts ;  but, 
*^  whenever  this  is  done,  the  principles  above  mentioned  should 
"  be  adhered  to.  The  Consul  should  explain  the  British  law  ; 
"  and  if  this  is  not  followed,  he  should  report  the  case  to  the 
'*  British  Minister  or  her  Majesty's   Secretary  of  State. 

"  Sec.  108.  In  cases  where  British  seamen  are  employed 
"  in  foreign  ships,  the  Consul  will  remember  that,  in  accord- 
"  ance  with  the  principles  above  mentioned,  they  are,  whilst 
"  so  employed,  subject  to  the  law  of  the  country  to  which  the 
"  ship  belongs,  and  not  to  British  law.  If,  therefore,  the 
"  Consul  is  called  upon  to  interfere  in  their  behalf,  he  should, 
"  either  in  applying  to  the  local  authorities,  or  in  taking  any 
"  other  steps  that  may  be  necessary,  endeavour  to  obtain  the 
"  assistance  of  the  Consul  of  the  country  to  which  the  ship 
"  belongs." 

CCLIX  (b).  In  the  amended  instructions  to  Consuls 
issued  in  August  1877,  as  already  noticed  (§'),  and  having 
special  regard  to  seamen,  there  are  two  passages  which  de- 
serve notice  in  this  work,  as  they  affect  the  international  re- 
lations of  Great  Britain  with  other  countries.  The  first 
passage  comes  under  the  head  "  Relief  of  Distressed  Sea- 
men," and  is  as  follows  : — 

*^  28.  The  claim  of  seamen  lo  be  relieved  abroad  and  sent 
*'  home  is  subject  to  the  following  regulations,  and  dependent  on 
"  the  following  conditions,  and  all  expenses  charged  to  the 
"  Board  of  Trade  by  the  Consul  which  are  not  authorised 
"  by  these  instructions  will  be  liable  to  disallowal.  The 
"  persons  to  be  relieved  under  the  direction  of  the  Board  of 


(q)    Vide  ante,  p,  303,  note  (/>>). 
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"  Trade  are  seafaring  persons,  being  British  subjects,  who, 
"  having  been  engaged  either  in  British  merchant  ships,  or  in 
"  H.M.  ships,  or  in  ships  belonging  to  any  foreign  Power,  or 
"  to  any  foreigner,  are  shipwrecked,  discharged,  or  left  behind, 
"  and  are  found  in  distress  in  foreign  ports.  In  all  cases  in 
"  which  seaaien  discharged  from  other  than  registered  British 
"  ships  apply  for  relief,  the  Consul  will  satisfy  himself  that 
"  they  are  bona  fide  British  subjects,  and  will  report  the  par- 
"  ticulars  of  their  last  engagement,  and  the  circumstances 
"  under  which  they  became  distressed. 

"  29.  Foreigners  who  have  served  in  British  ships,  and 
"  who  are  in  distress  within  the  limits  of  the  Consulate,  may 
"  be  relieved  in  the  same  manner  as  British  seamen,  provided 
"  that  they  cannot  obtain  relief  from  their  own  Consuls,  to  whom 
*'  application  should  always  be  made,  and  their  distress  is 
"  immediately  consequent  upon  and  owing  to  their  employment 
"  under  the  British  flag. ''^ 

Since  these  amended  instructions  were  issued  inter- 
national agreements  have  been  entered  into  by  Great 
Britain  with  Germany,  France,  and  Italy  for  the  mutual 
relief  of  distressed  seamen,  the  effect  of  which  is,  that  the 
Government  of  that  State  whose  flag  the  ship  carries  on 
which  the  distressed  seaman  has  last  served  is  in  the  first 
instance  to  support  the  distressed  seaman. 

The  other  passage  comes  under  the  head  of  "  Wages  and 
Effects  of  Deceased  Seamen,"  and  is  as  follows  : — 

"79.  The  British  Government  have  agreed  with  the 
"  Governments  of  France,  Germany,  Sw^eden  and  !N^orway, 
"  to  deliver  to  their  respective  Consuls-General  in  London  the 
"  wages  and  effects  received  by  the  Board  of  Trade  under  the 
"  provisions  of  the  Merchant  Shipping  Act,  1854,  of  seamen 
"  belono-ino-to  those  countries  who  have  died  on  board  British 
^^  merchant  vessels,  and  these  Governments  have  on  their 
"  part  agreed  to  deliver  to  the  nearest  British  Consul  the 
"  property  of  British  seamen  dylrg  on  board  their  merchant 
"  vessels,  or  on  shore  in  their  territories.  The  Consul  will, 
"  therefore,  report  to  the  Board  of  Trade  the  particulars  of 
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"  the  deaths  of  such  British  seamen,  receive  their  wages  and 
"  effects,  deal  with  them,  and  account  for  them  to  the  Board 
"  of  Trade,  as  if  the  seamen  had  belonged  to  British  ships. 

"  79a.  Copies  of  the  declarations  made  between  the 
^^  British  Government  and  the  Governments  of  Denmark  and 
"  Italy  relative  tothedisposalof  the  estates  of  deceased  seamen 
"  will  be  found  in  the  Appendix,  and  the  Consul  will  hand 
*'  over  the  property  of  deceased  Danish  and  Italian  seamen 
''  (as  provided  for  by  the  terms  of  the  Declarations  aforesaid) 
"  to  their  respective  Consuls,  and  will  accoimt  fur  the  property 
*'  of  British  seamen  received  from  the  Governments  of 
"  Denmark  and  Italy,  as  if  the  seamen  had  belonged  to 
''  British  ships." 

CCLX.  The  most  instructive  and  remarkable  of  the 
regulations  respecting  (Consuls,  promulgated  by  foreign 
Powers  for  the  direction  of  their  own  subjects,  appear  to 
be  the  following  (r): — Those  put  forth  by  Spain  in 
1745,  1817,  1818,  1827  ;  hy  France  (s),  "  Ordonnances  " 
respecting  Consuls  in  Christian  countries,  published  in  1833, 
1845  ;  respecting  Consuls  in  Barhary  and  the  "  echelles  du 
Levant!^    those    published    in   1836.     Those    put  forth  by 


(r)  Be  Martens,  Rec.  de  Tr.  vol,  xxiv.  pp.  331,  332,  recommends  most 
of  these  as  "  les  plus  iudispensables  a  connaitre  on  h  consulter." 

(s)  In  the  Code  de  Commerce  are  these  provisions  : — 

"234.  Si,  pendant  le  cours  du  voyage,  il  y  a  necessite  de  radoub,  ou 
d'achat  de  victuailles,  le  capitaine,  apres  I'avoir  constate  par  un  proces- 
verbal  sig-n^  des  principaux  de  I'equipage,  pourra,  en  se  faisant  autoriser 
en  France  par  le  tribunal  de  commerce,  ou,  u  defaut,  par  le  juge  de  paix, 
chez  I'etranger  par  le  consul  fran9ai9,  ou,  a  defaut,  par  le  magistrat  des 
lieux,  emprunter  sur  corps  et  quille  du  vaisseau,  mettre  en  gage  ou 
vendre,  des  marchandises  jusqu'a  concurrence  de  la  somme  que  les  besoins 
constates  exigent. 

"  Les  proprietaires,  ou  le  capitaine  qui  les  represente,  tieudront  compte 
des  marchandises  vendues,  d'apres  le  cours  des  marchandises  de  meme 
nature  et  qualite  dans  le  lieu  de  la  decharge  du  navire,  a  I'epoque  de  son 
arrivee." 

*'  244.  Si  le  capitaine  aborde  dans  un  port  etranger,  il  est  tenu  de  se 
presenter  au  consul  de  France,  de  lui  faire  un  rapport  et  de  prendre  un 
certiticat  constatant  1  epoque  de  son  arrivee  et  de  son  depart,  1  etat  et  la 
nature  de  sou  chargement." — L.  ii.  t.  iv. 
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Sardinia  in  1835;  by  Prussia  (^)  in  1796,  and  in  the  years 
immediately  following,  and  in  the  Constitution  adopted  by 
the  Reichstag  for  the  Confederation  of  the  North  of  Ger- 
many, promulgated  June  14, 1867  (?«) ;  by  the  German  Empire 
in  1879  (^x)\  by  Brazil  m  1834  ;  by  Denmark  in  1824  ;  by 
Russia  in  1820;  by  Greece  in  1834  (?/)  ;  but  especially  those 
promulgated  by  the  United  States  of  North  America  in 
1870,  and  since  amended. 

CCLX.  (a).  Consular  Regulations  of  the  United 
States  (z). — The  following  seem  proper  to  be  inserted  in 
this  place  ;  — 

"  Article  1. 

"  Classes  op  Consular  Officers. 

*'  Classijication. 

"  1.  The  Consular  Service  of  the  United  States  consists  of 
'^  Agents  and  Consuls-General,  Consuls-General,  Yice-Con- 

{t)  See  Manuel  pratique  des  Consulats,  by  De  Mensch. 

(w)  See  also  Ann.  des  Deux  Mondes,  1866-7,  p.  816.  Appendice, 
Consulats. 

Akt.  56.  "■  Tout  ce  qui  concerne  les  consulats  de  TAllemagne  du  nord 
est  place  sous  la  surveillance  du  prtesidium  federal,  qui  nomme  les 
consuls  apres  avoir  entendu  le  comity  du  conseil  federal  pour  le  com- 
merce et  I'industrie.  II  ne  pourra  etre  institue  de  nouveaux  consulats 
des  pays  particuliers  dans  le  ressort  des  consuls  federaux.  Les  consuls 
federaux  exerceront  les  fonctions  des  consuls  des  pays  particuliers  non 
repr^sentes  dans  leur  ressort.  Tous  les  consulats  existans  des  Etats 
particuliers  seront  supprimes  aussitot  que  I'organisation  des  consulats 
federaux  sera  aclievee  de  telle  maniere  que  le  conseil  federal  aura 
reconnu  que  la  defense  des  interets  particuHers  et  de  tous  les  Etats 
federaux  est  assuree  par  les  consuls  federaux." 

(x)  Gesetz  ilber  die  Konsulargei'ichtsharkeit,  July  10,  1879,  published 
in  the  Deutscher  Reichs-Anzeiger  of  July  21,  1879. 

(j/)  See  these  translated  into  French,  in  a  note  to  p.  245  of  De  Martens, 
Le  Guide  Diplomatique,  t.  i. 

It  was  holden  by  Abbott,  O.J.,  at  Nisi  Prius,  that  a  foreign  Consul, 
receiving  a  salary  from  his  own  Government,  cannot  maintain  an  action 
for  the  trouble  and  labour  he  has  been  put  to  in  transacting  business  for 
merchants  here  in  which  he  acted  as  the  officer  of  his  own  Government, 
and  in  conformity  to  their  express  instructions. — De  Lema  v.  Haldimaiid, 
1  Ryan  8f  Moody^s  Rep.  p.  45. 

(s)  Regulations  published  for  the  use  of  the   Consular  Service  by  the 
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^^  suls-General,  Deputy  Consuls-General,  Consuls,  Vice- 
"  Consuls,  Deputy  Consuls,  Commercial  Agents,  Yice-Com- 
"  mercial  Agents,  Deputy  Commercial  Agents,  Consular 
"  Agents,  Consular  Clerks,  Interpreters,  Marshals,  and 
"  Office-Clerks." 

"  Agent  and  Consul- General. 

"  2.  The  only  officer  of  this  grade  is  the  Agent  and 
"  Consul-General  at  Cairo.  He  enjoys  a  quasi-diplomatic 
"  position,  so  far  as  the  Porte  may  consent  thereto." 

"  Consuls- General. 

"  3.  Consulates  General  are  established  by  law  at  Berlin, 
"  Calcutta,  Constantinople,  Frankfort-on-the-Main,  Halifax, 
^^  Havana,  Kanagawa,  London,  Melbourne,  Mexico,  Mon- 
*^  treal,  Paris,  Pio  Janeiro,  Rome,  Shanghai,  St.  Petersburg, 
"  and  Vienna." 

'^  Liberia^  Haijti,  and  Bolivia. 

"  8.  In  Liberia,  Bolivia,  Poumania,  and  Hayti,  the 
"  Consuls-General  are  accredited  as  full  diplomatic  represen- 
'•  tatives.  Of  these  officers  the  Consuls-General  in  Hayti 
"  and  Poumania  only  are  charged  with  supervisory  powers." 

^'  General   Jurisdiction. 

"  10.  All  Consuls-General  are  further  (a)  charged  with  the 
"  ordinary  duties  of  a  Consul  within  the  prescribed  limits 
"  of  their  respective  districts,  and  no  one  is  allowed,  while  he 
"  holds  office,  to  be  interested  in,  or  to  transact,  any  business 
"  as  a  merchant,  factor,  or  broker,  or  any  other  trader,  or  as  a 
"  clerk  or  other  agent  for  any  such  person,  to,  from,  or  within 


United  States:  Washington,  1870.  The  Author  was  indebted  to  the 
courtesy  of  Mr.  Secretarj'-  Fish  for  a  copy  of  this  work.  Since  then  new 
editions  of  these  regulations  have  been  issued  in  1874  and  1881.  Those 
here  inserted  in  this  edition  are  taken  from  the  last  regulations  of  1881. 

(a)  In  addition,  that  is,  to  their  duties  of  supervision  of  Consulates 
and  Commercial  Agencies  prescribed  by  Regulation  8. 
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"  the  port,  place,  or  limits  of  his  Consulate-General,  directly 
"  or  indirectly,  either  in  his  own  name  or  through  the  agency 
'*'  of  any  other  person." 

"  Consuls. 
^'  12.  Consuls  are  of  two  classes:  1st.  Those  who  are  not 
"  allowed  to  engage  in  business,  and  whose  salaries  exceed 
"  1000  dollars  per  annum  ;  2nd.  Those  who  are  allowed  to 
'*  engage  in  business.  The  former  class  is  known  as  those 
"  embraced  in  Schedule  B.  The  occupations  in  which  they 
"  may  not  engage  are  the  same  with  those  forbidden  to 
**  Consuls-General.  The  latter  class  of  Consuls  is  again 
''  subdivided  into — 1st.  Those  who  are  salaried  (known  as 
"  Consuls  in  Schedule  C);  and  2nd.  Those  who  are  com- 
"  pensated  from  the  fees  which  they  receive  for  their  services." 

"  Commercial  Agents. 
"  13.  Commercial   Agents  are    full,   principal,  and  per- 
"  manent  Consular  Officers,  as  distinguished  from  subordi- 
"  nates  or  substitutes." 

These  officers  are  appointed  by  the  President,  and  it  is 
now  usual  to  ask  for  their  formal  recognition  and  for  an 
exequatur. 

"  Vice- Consuls- General^  etc. 
"  15.  Vice-Consuls-General,  Yice-Consuls,  and  Yice- 
"  Commercial  Agents  are  defined  to  be  Consular  Officers 
'^  who  shall  be  substituted  temporarily  to  fill  the  place  of  Con- 
''  suls-General,  Consuls,  and  Commercial  Agents,  when  they 
"  shall  be  temporarily  absent  or  relieved  from  duty." 

^'  Deputy  Consuls-General,  etc. 
"  16.  Deputy  Consuls-General,  Deputy  Consuls,  and  De- 
"  puty  Commercial  Agents,  are  Consular  Officers  subordinate 
**'  to  their  principals,  and  exercising  the  powers  and  performing 
"  the  duties  within  the  limits  of  the  respective  offices  at  the 
"  same  ports  or  places  where  the  principals  are  located." 

"  Consular  Agents. 
"  17.   Consular  Agents  are  defined  to  be  Consular  OllScers 
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"  also  subordinate  to  their  principals,  exercising  their  powers 
"  and  performing  their  duties  within  the  limits  of  the  several 
''  Consulates,  but  at  ports  or  places  different  from  those  at 
"  which  the  principals  are  located." 

"  Article  II. 

'^  How  Consular  Officers  are  appointed  and  qualified. 

"  28.  Consuls-General  and  Consuls  are  appointed  by  the 
"  President,  by  and  with  the  advice  and  consent  of  the  Senate. 
"  They  qualify  by  taking  the  prescribed  oath  (a  copy  of 
*'  which  is  furnished  by  the  department  for  the  purpose), 
"  and  by  executing  a  bond  to  the  United  States  in  the  form 
"  prescribed  by  the  department." 

"  Article  Y. 

"  The  Privileges  and  Powers  of  Consular 
"  Officers  under  the  Law  of  Nations. 

*'  Consular  Privileges  under  Law  of  Nations. 

"75.  In  the  early  middle  ages,  and  before  the  establish- 
"  ment  of  more  or  less  permanent  Legations,  Consuls  appear 
"  to  have  enjoyed  the  right  of  exterritoriality,  and  the 
"  privileges  and  immunities  now  accorded  to  Diplomatic 
"  Representatives.  In  non-Christian  and  semi-civilised 
"  countries,  these  privileges  have,  to  a  large  degree,  been 
"  preserved  to  them,  and  they  have  the  sanction  both  of  treaty 
"  and  usage.  Upon  the  establishment  of  Legations,  how- 
"  ever,  the  exemptions  and  immunities  granted  to  Consuls 
"  came  to  be  reo-arded  as  a  limitation  of  the  territorial  rio^hts 
"  of  the  sovereign,  and  they  have  in  the  process  of  time  been 
"  restricted  to  such  as  are  necessarily  incident  to  the  Consular 
"  Office,  or  have  been  provided  for  by  treaty,  or  are  sup- 
"  ported  by  long-established  custom,  or  the  particular  laws 
"  of  the  place.  A  Consular  Officer  in  civilised  countries 
"  now  has,  under  public  law,  no  acknowledged  representative 
"  or  diplomatic  character  as  regards  the  country  to  which  he 
'/  is  accredited.     He  has,  however,  a  certain  representative 
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'^  character  as  affecting  the  commercial  interests  of  the 
"  country  from  which  he  receives  his  appointment ;  and  there 
"  may  be  circumstances,  as,  for  example,  in  the  absence  of  a 
"  diplomatic  representative,  which,  apart  from  usage,  make 
"  it  proper  for  him  to  address  the  local  government  upon 
"  subjects  which  relate  to  the  duties  and  rights  of  his  office, 
"  and  which  are  usually  dealt  with  through  a  Legation." 

"  Ground  and  Extent  of  Authority. 

"  76.  Although  Consuls  have  no  right  to  claim  the  privi- 
"  leges  and  immunities  of  Diplomatic  Representatives,  they 
"  are  under  the  special  protection  of  international  law,  and 
"  are  regarded  as  the  officers  both  of  the  State  which  appoints 
"  and  the  State  which  receives  them.  The  extent  of  their 
"  authority  is  derived  from  their  commission  and  their  exe- 
"  quatur ;  and  it  is  believed  that  the  granting  of  the  latter 
"  instrument,  without  express  restrictions,  confers  upon  the 
"  Consul  all  rights  and  privileges  necessary  to  the  performance 
''  of  the  duties  of  the  Consular  Office  ;  and  generally,  a  Con- 
"  sul  may  claim  for  himself  and  his  office  not  only  such  rights 
."  and  privileges  as  have  been  conceded  by  treaty,  but  also 
"  such  as  have  the  sanction  of  custom  and  local  law,  and  have 
''  been  enjoyed  by  his  predecessors  or  by  Consuls  of  other 
"  nations,  unless  a  formal  notice  has  been  given  that  they  will 
"  not  be  extended  to  him." 

"  General  Privileges  and  Rights. 

"  77.  A  Consul  may  place  the  arms  of  his  Government 
"  over  his  doors.  Permission  to  display  the  national  flag  is 
"  not  a  matter  of  right,  though  it  is  usually  accorded,  and  it 
"  is  often  provided  for  by  treaty.  He  may  claim  inviolability 
"  for  the  archives  and  official  property  of  his  office,  and  their 
"  exemption  from  seizure  or  examination.  He  is  protected 
"  from  the  billeting  of  soldiers  in  the  consular  residence,  and 
*'  he  may  claim  exemption  from  service  on  juries  and  in  the 
"  militia,  and  from  other  public  duties.  It  is  probable,  how- 
"  ever,  that  all   these  privileges  could   not  be  claimed  for 
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"  subordinate  officers,  especially  for  those  who  are  citizens  or 
"  subjects  of  the  foreign  State.  The  jurisdiction  allowed  to 
*'  Consuls  in  civilised  countries  over  dis})utes  between  their 
''  countrymen  is  voluntary  and  in  the  nature  of  arbitration, 
*^  and  it  relates  more  especially  to  matters  of  trade  and  com- 
"  merce.  A  Consul  is',  however,  under  public  law,  subject  to 
"  the  payment  of  taxes  and  municipal  imposts  and  duties  on 
"  his  property  in  the  country  or  on  his  trade,  and  generally  to 
"  the  civil  and  criminal  jurisdiction  of  the  country  in  which  he 
*^  resides.  It  is  probable,  if  he  does  not  engage  in  business, 
"  and  does  not  own  real  estate,  that  he  would  not  be  subject  to 
"  arrest  or  incarceration  except  on  a  criminal  charge,  and  in 
^'  the  case  of  the  commission  of  a  crime  he  may  either  be 
*'  punished  by  the  local  laws,  or  sent  back  to  his  own  country. 
"  In  the  absence  of  a  Diplomatic  Representative,  a  Consul 
"  doubtless  has  the  right  of  access  to  the  authorities  of  the 
"  State  in  all  matters  appertaining  to  his  office. 

"  Trading  Consuls. 

"  78.  The  privileges  of  a  Consul  who  engages  in  business 
"  in  the  country  of  his  official  residence  are,  under  interna- 
"  tional  law,  more  restricted,  especially  if  he  is  a  subject  or 
"  citizen  of  the  foreign  State.  If  his  exequatur  has  been 
"  granted  without  limitations,  he  may  claim  the  privileges 
"  and  exemptions  that  are  necessary  to  the  performance  of 
"  the  duties  of  the  office  ;  but  in  all  that  concerns  his  personal 
"  status,  or  his  status  as  a  merchant,  it  is  doubtful  that 
'•'  he  can  claim  any  rights  or  privileges  not  conceded  to  other 
*'  subjects  or  citizens  of  the  State," 

"  In  Mahometan  and  semi-civilised  countries. 

"  79.  In  Mahometan  and  semi-civilised  countries,  the 
"  rights  of  exterritoriality  have  been  largely  preserved,  and 
"  have  generally  been  confirmed  by  treaties  to  Consular 
"  Officers.  To  a  degree  they  enjoy  the  immunities  of  Dip- 
"  lomatic  Representatives,  besides  certain  prerogatives  of 
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"  jurisdiction,  together  with  the  rights  of  worship,  and,  to 
"  some  extent,  the  right  of  asylum." 

"  80.  These  immunities  extend  to  an  exemption  from 
"  both  the  civil  and  criminal  jurisdiction  of  the  country  to 
"  which  they  are  sent,  and  protect  their  household  and  the 
"  effects  covered  by  the  Consular  residence.  Their  personal 
"  property  is  exempt  from  taxation,  though  it  may  be  other- 
"  wise  with  real  estate  or  moveables  not  connected  with  the 
"  Consulate.  Generally  they  are  exempt  from  all  personal 
"  impositions  that  arise  from  the  character  or  quality  of 
"  a  subject  or  citizen  of  the  country." 

"  Jurisdiction  is  both  Civil  and  Criminal. 

"81.  The  Consular  jurisdiction  in  these  countries  is  both 
"  civil  and  criminal,  and  has  in  most  cases  been  provided  for 
"  by  the  stipulations  of  treaties.  The  extent  of  its  exercise, 
"  as  well  as  the  penalties  and  punishments  to  be  enforced, 
*'  depend  generally  upon  the  laws  of  his  own  country  to  the 
"  exclusion  of  the  jurisdiction  of  all  local  tribunals." 

"  Precedence  and  Ceremonial. 

''  82.  Consuls  have  no  claim,  under  international  law,  to 
"  any  foreign  ceremonial,  and  no  right  of  precedence  except 
"  among  themselves,  and  in  their  relation  to  the  military  and 
"  naval  officers  of  their  own  country.  This  precedence,  as 
"  to  officers  of  the  same  grade  in  the  Consular  Body  of  the 
"  place,  depends  upon  the  date  of  the  respective  exequaturs. 

"  Article  VI. 

"  The  Privileges  and  Powers  of  Consular  Officers 
OF  the  United  States  under  Treaties  and  Con- 
ventions WITH  Foreign  Powers. 

"  General  Considerations. 

"  83.  The  Consuls  must  bear  in  mind  that,  in  the  follow- 
"  ing  abstract,  it  is  impossible  to  do  more  than  allude  in  a 
"  general  way  to  the  rights  and  privileges  secured  by  treaties. 
"  The  several  Consular  treaties  and  conventions  alluded  to 
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"  may  be  found  in  Appendix  No.  1,  and  in  each  case  the 
"  Consul  must  look  there  for  more  detailed  information.  It 
"  is  also  possible  that  more  extended  rights  may  have  been 
"  granted  to  Consuls  of  other  nations,  and  that  the  officers  of 
"  the  United  States  may  be  entitled  to  claim  them  under 
"  the  clause  known  as  ^  the  most  favoured  nation  clause,'  in 
*'  a  treaty  with  the  United  States." 

"  The  department  must  necessarily  trust  to  the  discretion 
"  of  the  Consul,  on  the  one  hand,  not  to  permit  his  rights  to  be 
"  invaded  without  protest,  nor,  on  the  other  hand,  to  claim 
"  what  he  cannot  maintain.  If  the  rights  thus  secured  by 
"  treaty  are  in  any  case  invaded  or  violated,  the  Consul  will 
*'  at  once  complain  to  the  local  authorities,  to  the  department, 
"  and  to  his  immediate  superior.  These  complaints  should  set 
"  forth  in  full  all  the  facts  showing  the  invasion  or  violation." 

"  Inviolability  of  the  Archives  and  Papers  of  the  Consulate. 

"  84.  This  is  secured  by  treaties  with  Austria-Hungary, 
"  the  Argentine  Confederation,  Bolivia,  Belgium,  Colombia, 
"  Denmark,  Dominican  Republic,  Ecuador,  France,  Ger- 
"  many,  Greece,  Hayti,  Mexico,  the  Netherlands  (and 
"  colonies),  Orange  Free  State,  Peru,  Portugal,  Salvador, 
"  Sweden  and  Norway,  Switzerland,  Muscat,  and  New 
"  Grenada." 

^'  Inviolability  of  the  Consular  Office  and  Dwelling. 

"  85.  This  is  secured  by  treaties  with  Belgium,  Bolivia, 
'^  France,  Germany  (of  Consuls  not  citizens),  Italy,  Muscat, 
"  and  Salvador ;  but  the  dwelling  cannot  be  used  as  an  asylum. 
"  It  is  agreed  with  Colombia  that  the  persons  and  dwel- 
"  lings  of  Consuls  are  to  be  subject  to  the  laws  of  the  country, 
"  except  as  specially  exempted  by  treaty.  The  Consulates  in 
"  Germany  are  not  to  be  made  asylums  for  the  subjects  of 
"  other  powers." 

"  Exemption  from  Arrest. 

"  86.  By  convention  with  Belgium,  Germany,  Nether- 
^'  lands,  and  Italy,  the  Consul  is  exempted  from  arrest,  except 
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"  for  crimes.  By  treaty  with  Turkey  he  is  entitled  to  suit- 
*^  able  distinction  and  necessary  aid  and  protection.  In 
"  Muscat  he  enjoys  the  inviolability  of  a  diplomatic  officer. 
"  In  Austria-Hungary  and  France  he  is  to  enjoy  personal 
"  immunities  ;  but  in  France,  if  a  citizen  of  France,  or  own- 
"  ing  property  there,  or  engaged  in  commerce,  he  can  claim 
"  only  the  immunities  granted  to  other  citizens  of  the  coun- 
"  try  who  own  property,  or  to  merchants.  In  Austria- 
"  Hungary,  if  engaging  in  business,  he  can  be  detained  only 
"  for  commercial  debts.  In  Colombia  the  Consuls  of  the 
'•  United  States  have  no  diplomatic  character.  In  Great 
"  Britain,  Liberia,  Netherlands  (as  to  colonies),  Nicaragua, 
''  and  Paraguay,  they  are  regarded  as  appointed  for  the 
'•'  protection  of  trade." 

"  Exemption  from  Obligation  to  appear  as  a  Witness, 

"  87.  This  is  sc^.cnred  absolutely  by  convention  with 
"  France,  and,  except  for  defence  of  persons  charged  with 
*^  crime,  by  conventions  with  Austria-Hungary,  Belgium, 
"  Italy,  and  Salvador.  In  such  case  the  testimony  may  be 
"  taken  in  writing  at  his  dwelling.  If  the  Consul  claims 
''  this  privilege,  he  should,  in  such  case,  offer  to  give  his  evi- 
"  dence  in  the  mode  prescribed  by  the  particular  convention, 
"  and  should  throw  no  impediment  in  the  way  of  the  proper 
"  administration  of  justice  in  the  country  of  his  official 
"  residence." 

"  Exemption  from    Taxation, 

"  88.  When  the  Consul  is  not  a  citizen  of  the  country  in 
"  which  the  Consulate  is  situated,  and  does  not  own  real 
"  estate  therein,  and  is  not  engaged  in  business  therein,  he  is 
"  secured  against  the  liability  to  taxation  by  treaties  or  con  ven- 
"  tions  with  Austria-Hungary,  Belgium,  Bolivia,  Denmark, 
"  Ecuador,  France,  German}^,  Hayti,  Italy,  the  Netherlands 
"  (and  colonies),  Peru,  Salvador,  Colombia,  and  Mexico,  and 
"  in  Germany  the  official  income  of  a  Consul  is  not  tax- 
"  able;  but  in  the  Dominican  Republic,  the  Orange  Free  State, 
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"  Persia,  Portugal,  the  Hawaiian  Islands,  Russia,  and 
"  Switzerland,  if  they  engage  in  business  they  are  subject  to 
"  the  laws  of  the  country.  And  in  general,  if  a  Consular 
"  officer  engages  in  business,  or  owns  property  in  the  country 
"  of  his  official  residence,  he  cannot  claim  other  exemptions 
"  in  respect  of  such  business  or  property  than  are  accorded 
"  to  citizens  or  subjects  of  the  country." 

"  Exemption  from  Military  Billeting s  or  Service  and  Public 

Service. 

"  89.  If  not  citizens  of  the  country  of  their  Consular 
"  residence  or  domiciled  at  the  time  of  the  appointment  in  it, 
"  the  exemption  from  military  billetings  or  service  is  secured 
"  by  conventions  with  Austria-Hungary,  Belgium,  France, 
"  Germany,  Netherlands,  and  Italy  ;  and  the  exemption  from 
"  all  public  service  is  secured  by  treaties  with  Denmark, 
*'  Germany,  Peru,  San  Salvador,  Colombia  (New  Granada), 
"  and  Mexico.  In  Colombia,  the  exemption  also  extends  to 
"  officers,  secretaries,  and  attaches." 

"  Infraction  of   Treaties. 

"  90.  The  right  in  such  case  to  correspond  with  the  local 
"  authorities  is  secured  by  conventions  with  Austria-Hungary, 
"  Belgium,  Colombia,  France,  Germany,  Italy,  Netherlands 
"  (and  Colonies),  and  Salvador ;  and  in  case  the  local  authorities 
"  fail  to  give  redress,  and  there  be  no  Diplomatic  representa- 
"  tive,  they  may  apply  to  the  government." 

"  The  Use  of  the  NatioJial  Arms  and  Flags  on  Offices  and 

Dicellings, 

*^  91.  The  right  to  place  the  national  arms  and  the  name 
"  of  the  Consulate  on  the  office  is  given  by  treaties  with 
"  Austria-Hungary  and  the  Netherlands  (and  Colonies) ;  on 
"  their  offices  or  dwellings  by  treaty  with  Belgium  and 
"  Germany  ;  the  right  to  place  the  national  flag  on  their 
"  dwellings,  except  where  there  is  a  Legation,  by  treaties  with 
"  Austria-Hungary,  Belgium,    and  Germany ;  the  right  to 
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"  place  the  arms,  name,  and  flag  on  their  offices  or  dwellings 
"  by  treaties  with  France  and  Salvador ;  and  on  their  offices 
"  by  treaty  with  Italy  ;  and  the  right  to  place  the  name  and 
"  flag  on  their  dwellings  by  treaty  with  Colombia." 

"  Depositions, 

"  92.  The  right  to  take  depositions  is  secured  by  conven- 
"  tions  with  Austria-Hungary,  Belgium,  France,  Germany, 
'*  Italy,  Netherlands,  New  Granada,  and  Salvador.  Objec- 
"  tion  has  been  raised  by  the  German  Government  to  the 
"  taking  of  testimony  by  Consular  officers  of  the  United 
"  States  in  Germany,  except  as  provided  by  Article  IX.  of 
"  the  Treaty  of  1871.  Effi^rts  have  been  made  to  induce 
"  the  German  authorities  to  permit  testimony  to  be  taken 
*"'  with  the  same  freedom  as  in  the  United  States,  but 
*'  without  effisct,  it  being  stated  that  the  laws  of  Germany 
"  provide  for  letters-rogatory  in  such  cases.'' 

"  Jurisdiction  over  Disputes  between  Masters,    Officers,  and 

Crews. 

"  93.  Exclusive  jurisdiction  over  such  disputes  in  the 
"  vessels  of  the  United  States,  including  questions  of  wages, 
"  is  conferred  by  treaties  or  conventions  with  Austria- 
"  Hungary,  Belgium,  Colombia,  Denmark,  Dominican 
"  Republic,  France,  Germany,  Greece,  Italy,  the  Nether- 
"  lands  (and  Colonies),  Portugal,  Russia,  Salvador,  Sweden 
"  and  Norway,  and  Tripoli." 

**  Bight  to  reclaim  Deserters. 

"  94.  The  right  to  reclaim  deserters  from  the  vessels  of 
"  the  United  States  is  conferred  by  treaties  or  conventions 
"  with  Austria-Hungary,  Bolivia,  Belgium,  Colombia, 
"  Denmark,  Ecuador,  France,  Greece,  Germany,  Hanseatic 
"  Republics,  Hawaiian  Islands,  Hayti,  Italy,  Japan,  Mexico, 
"  Madagascar,  the  Netherlands  and  Colonies,  Peru,  Portugal, 
''  Russia,    Salvador,     Sweden      and    Norway,     Dominican 
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"  Republic,  and  Siam  ;  but  if  the  deserter  has  committed  a 
"  crime  against  local  law,  the  surrender  will  be  delayed  until 
"  after  punishment." 

"  Salvage  and  fVrecks. 

"  95.  Their  powers  to  adjust  damages  suffered  at  sea,  and 
'•'  in  matters  of  wrecks  and  salvage,  are  settled  by  treaties  with 
'*  Austria-Hungary,  Belgium,  Bolivia,  Borneo,  China,  New 
"  Granada,  Dominican  Republic,  Ecuador,  France,  Germany, 
"  Greece,  Guatemala,  Hawaiian  Islands,  Hayti,  Honduras, 
"  Italy,  Japan,  Lew  Chew,  Liberia,  Madagascar,  Mexico, 
"  Morocco,  Muscat,  Netherlands  (including  Colonies),  Otto- 
"  man  Porte,  Paraguay,  Peru,  Salvador,  Siam,  Spain, 
"  Sweden  and  Norway,  Tripoli,  Tunis,  and  Venezuela.  In 
"  Muscat  and  the  Ottoman  dominions,  they  have  the  right, 
"  in  the  absence  of  the  owner  or  agent,  to  receive  the  property 
"  of  American  citizens  wrecked  or  captured  from  pirates." 

"  Estates  of  Citizens  of  the  United  States — deceased, 

"  96.  In  Austria-Hungary,  Belgium,  Germany,  Italy  and 
"  the  Netherlands  (and  Colonies),  the  local  authorities  are 
"  required  to  inform  Consuls  of  the  death  of  their  country- 
"  men  intestate,  or  without  known  heirs.  In  Germany, 
"  Consuls  have  the  right  to  appear  for  absent  heirs  or  creditors, 
"  until  regularly  authorised  representatives  appear.  In 
"^  Peru,  Salvador,  Tunis,  Morocco,  Muscat,  Persia,  and 
''  Tripoli,  they  may  administer  on  the  property  of  their 
"  deceased  countrymen.  In  Colombia,  they  may  do  so,  ex- 
"  cept  when  legislation  prevents  it.  In  Costa  Rica,  Hon- 
*'  duras,  and  Nicaragua,  they  may  nominate  curators  to  take 
"  charge  of  such  property,  so  far  as  local  laws  permit.  In 
"  Paraguay  they  may  become  temporary  custodians  of  such 
*'  property.  In  Germany,  they  may  take  charge  of  the 
^'  effects  of  deceased  sailors." 

'*  Jurisdiction  over  Offences  and  Crimes. 

"  98.  Consuls  have  exclusive  jurisdiction  over  crimes  and 
*^  offences  committed  by  citizens  of  the  United    States  in 
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"  Borneo,  China,  Japan,  Madagascar  and  Siam.  In  Morocco, 
"  Tripoli,  and  Tunis,  the  Consuls  are  empowered  to  assist  in 
*'  the  trial  of  citizens  of  the  United  States  accused  of  murder 
*'  or  assault.  In  Persia,  citizens  of  the  United  States 
"  committing  offences  are  to  be  tried  and  judged  in  the  same 
*'  manner  as  are  the  subjects  or  citizens  of  the  most  favoured 
"  nation. 

"  Americans  committing  offences  in  Turkey  should  be  tried 
"  by  their  Minister  or  Consul,  and  are  to  be  punished  accord- 
"  ing  to  their  offence,  following  in  this  respect  the  usage 
"  observed  toward  other  Franks  ;  but,  in  consequence  of  a 
'^  disagreement  as  to  the  true  text  of  the  treaty.  Consuls  in 
"  the  Ottoman  dominions  are  instructed  to  take  the  direc- 
"  tions  of  the  Minister  of  the  United  States  at  Constantinople, 
"  in  all  cases,  before  assuming  to  exercise  jurisdiction  over 
"  criminal  offences. 

"  99.  In  China  and  Japan,  the  question  of  the  judicial 
"  authority  of  Consuls  of  the  United  States  over  persons 
"  serving  on  American  vessels  has  been  construed  as  autho- 
"  rising  Consular  officers  to  assume  jurisdiction  where  offences 
"  are  committed  on  shore  by  foreigners  serving  on  board 
"  American  merchant  vessels,  when  such  foreigners  are 
"  citizens  or  subjects  of  countries  having  no  treaty  engage- 
''  ments  upon  the  subject  with  China  and  Japan,  or  when, 
"  being  subjects  or  citizens  of  Treaty  Powers,  their  own 
*'  Consuls  decline  to  assume  jurisdiction.  Under  other 
"  circumstances,  a  Consul  of  the  United  States  in  China 
"  cannot  entertain  a  criminal  charge  against  a  citizen  or 
''  subject  of  another  Power. 

"100.  Seamen  serving  on  board  public  vessels  of  the 
"  United  States,  who  have  committed  offences  on  shore  in 
"  Japan  and  China,  are  held  to  be  subject  to  the  jurisdiction 
"  of  the  Consul  of  the  country  under  whose  flag  they  are 
"  serving." 

"  Civil  Jurisdiction. 

"  101.  Jurisdiction  over  civil   disputes  is  conferred   by 
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"  treaties  with  Borneo,  China,  Japan,  Ottoman  Porte, 
''  Madagascar, Siam,  Morocco,  Muscat,  Persia,  Tripoli,  Tunis, 
"  and  the  Samoan  Islands.  This  jurisdiction  is  exclusive 
"  in  disputes  between  citizens  of  the  United  States.  In 
"  Persia,  suits  and  disputes  between  Persian  subjects  and 
"  American  citizens  are  to  be  heard  before  the  Persian 
"  tribunal  where  the  Consul  is  located,  and  in  the  presence  of 
"  an  employe  of  the  Consul.  In  Japan  it  extends  to  claims 
"  of  Japanese  against  Americans.  In  China,  Siam,  and 
*'  Samoa,  the  jurisdiction  is  joint  in  controversies  between 
"  Americans  and  Chinese,  Siamese,  or  Samoans.  In  Mada- 
*' gascar,  the  exclusive  jurisdiction  extends  to  disputes 
"  between  citizens  of  the  United  States  and  subjects  of 
"  Madagascar.  In  Turkey  there  can  be  no  hearing  in  a 
^'  dispute  between  Turks  and  Americans  unless  the  dragoman 
"of the  Consulate  is  present." 
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CHAPTER  IV. 

DECISIONS    OF    MUNICIPAL    TRIBUNALS    AS    TO    CONSULS. 

CCLXI.  A  Consul,  being  a  person  impressed  with  a 
public  character,  is  "  entitled  "  (as  Lord  Ellenborough  says) 
"  to  privilege  to  a  certain  extent,  such  as  for  safe-conduct ; 
"  and  if  that  be  violated,  the  Sovereign  has  a  right  to  com- 
"  plain  of  such  violation  "  («). 

Vattel  complains  that  Wicquefort,  in  his  Treatise  on 
Ambassadors,  denies  to  Consuls  the  jvs  gentium^  while  he 
cites  instances,  which  support  their  claim  to  it.  But  these 
instances,  when  examined,  do  not  sustain  the  assertion  of 
Vattel  {b). 

CCLXII.  The  Governor  of  Cadiz  having  arrested  and 
insulted  the  Dutch  Consul,  the  United  Provinces  complained 
to  the  Court  of  Madrid  on  the  ground  that  \hQ  jus  gentium 
had  been  violated,  and  not  on  the  ground  that  specific  treaties, 
which  was  their  real  vantag-e-ground,  had  been  disreojarded 
by  these  acts. 

The  Dutch  also  made  a  fruitless  endeavour  to  obtain  the 
privilege  of  an  ambassador  for  their  Consul  at  Genoa,  but 
the  Senate  refused  their  claim,  replying  :  *  Qu'ils  ne  le  re- 
"  connoissoient  point  pour  Ministre  public ;  et  que  tout  ce 
^^  qu'on  pouvoit  desiderer  d'eux,  c'estoitlajouissance  paisible 
"  des  droits  et  de  privileges  que  la  coustume  attribue  a 
"  cette  sorte  d'emplois.  Les  Consuls  ne  sont  que  des 
^'  marchands,  qui,  avec  leur  charge  de  juge  des  difFerends 
"  qui  peuvent  naistre  entre  ceux  de  leur  nation,  ne  laissent 
"  pas  de  faire  leur  trafic,  et  d'estre  sujets  a  la  justice  du 

{a)    Viveash  v.  Becker,  '6  Maule  8f  Sehoyn  Rep.  297.      Vide  post. 
Qj)    Wicquefort,  L'Ambassadeur  et  ses  Fonctions,  1.  i.  s.  v.  p.  63. 
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^'  lieu  de  leur  residence,  tant  pour  le  civil  que  pour  le 
"  criminel ;  ce  qui  est  incompatible  avec  la  qualite  de 
"  Ministre  public  "  {c). 

In  1634  a  quarrel  took  place  between  the  Republic  of 
Venice  and  the  Papal  Government  on  account  of  divers  fla- 
grant and  indefensible  outrages  committed  by  the  Grovernor 
of  Ancona  against  the  property  and  persons  of  the  Consuls 
of  the  liepublic,  seizing  the  papers  and  goods  of  one,  and 
imprisoning  the  person  of  the  other,  upon  suspicions  wholly 
unsupported  by  proof.  The  ambassador  of  France  inter- 
fered to  mediate  between  the  parties.  But  these  were  cases 
in  which  the  Government  of  Venice  would  have  resented  the 
injury  if  one  of  their  private  citizens  had  been  the  subject 
of  it ;  and  Wicquefort's  position  with  respect  to  the  status 
of  Consuls  is,"  Les  Princes  qui  les  employent  les  protegent, 
''  comme  personnes  qui  sont  a  leur  service  et  comme  tout 
"  bon  maistre  protege  son  serviteur  et  son  domestique  ;  mais 
"  non  comme  Ministres  publics  "  (d). 

And  it  is  with  the  instances  cited  by  Wicquefort  before 
his  eyes  that  Bynkershoek,  not  disposed,  it  must  be  pre- 
sumed, to  lower  the  dignity  of  his  country,  remarks  :  "  Et, 
''  si  verum  amamus,  Consules  illi  non  sunt  nisi  Mercatorum 
"  nationis  suae  defensores  et  quandoque  etiam  judices,  quin 
"  fere  ipsi  Mercatores,  non  missi,  ut  principem  suum  repre- 
"  sententapud  alium  principem,  sed  ut  principis  sui  subditos 
"  tueantur  in  iis,  quae  ad  mercaturam  pertinent,  saepe  et  ut 
*'  de  iis  inter  eos  jus  dicant  "  (6^). 

CCLXIII.  In  France  the  law  has  been  very  correctly 
laid  down. 

In  September  1842,  the  Cour  royale  de  Paris  confirmed, 
on  appeal,  the  judgment  of  the  Tribunal  civil  de  la  Seine,  in 
the  matter  of  M.  Carlier  d^Abaunza,  Marquis  de  la  Fuente 
Hermosa. 

The  Marquis  was  a  Spaniard  by  birth,  and  had  lived  in 
Paris  since  1833.     In  1840  he  had  been  nominated  Consul- 

(c)    Wicquefort,  1.  i.  s.  v.  p.  62.  {d)  Ibid.  p.  63. 

{e)  Bynkershoek,  Opera,  vol.  vi.  p.  482.     De  Foro  Legatorum,  c.  x. 
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General  of  the  Republic  of  Uruguay  ;  but  had  not  obtained 
the  exequatur  of  the  French  G-overnment.  He  was  arrested 
by  a  creditor,  and  claimed  exemption  from  civil  process  on 
the  ground  of  his  diplomatic  character.  But  the  French 
Courts  decided  that  the  Consul  had  no  diplomatic  mission, 
and  was  not  entitled  to  the  immunities  of  an  ambassador, 
under  any  circumstances,  and  that  this  proposition  was 
still  more  certain  when  the  Consul  had  not  received  the 
exequatur  of  the  Government  of  the  country  in  which  he  was 
residing  (/). 

The  Cour  royale  of  Aix,  in  the  year  1843,  gave  the 
following  decision  in  the  case  of  M.  Soller : — 

"  Attendu  que  si  les  Ambassadeurs  sont  independants  de 
"  Pautorit^  souveraine  du  pays  dans  lequel  ils  exercent  leur 
"  ministere,  ce  privilege  n'est  pas  applicable  aux  Consuls  ; 

"Que  ceux-ci  ne  sont  que  des  agents  commerciaux;  que 
"  si  les  lois  de  police  et  de  securite  obligent  en  general  tons 
"  ceux  qui  habitent  le  territoire  fran9ais,  il  en  resulte  que 
"  I'etranger,  qui  se  trouve  meme  casuellement  sur  ce  terri- 
"  toire,  doit  concourir  de  tousles  moyens  a  faciliter  I'exercice 
"  de  la  justice  criminelle ; 

"  Attendu  que  si  la  convention  diplomatique  dont  le  Con- 
"  sul  d'Espagne  se  pre  van  t  pour  etre  dispense  de  venir 
"  deposer  devant  la  cour  etait  sans  inconvenient  pour  le  tems 
"  ou  elle  fut  faite,  alors  que  la  procedure  criminelle  etait 
"  secrete,  elle  est  inapplicable  aujourd'hui,  ou,d'apres  ledroit 
"  public  qui  nous  regit,  les  debats  sont  publics,  et  ou  les 
"  temoins  sont  tenus  de  deposer  oralement  devant  le  jury  ; 

"  Mais  attendu  que  le  Consul  est  etranger ;  qu'il  a  pu 
"  ignorer  I'economie  et  le  mecanisme  de  la  procedure  cri- 
"  minelle  fran9aise,  et  qu'il  y  a  de  la  bonne  foi  dans  son 
"  refus  ; 


(/)  Gfizette  des  Tribunaux  (niim^ro  4809),  lundi  5  et  mardi  6,  sep- 
temhre  1842.     Ih.  (numero  4783),  samedi  6  nout  1842. 

See  also  the  case  of  Hermann  Delong.  lb.  (numero  4890),  dimanche 
9  7nai  1841. 
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'*  La  cour  declare  n'y  avoir  lieu  a  condamner  M.  SoUer  a 
"  I'amende  "  (g). 

CCLXIV.  The  Civil  tribunals  of  the  United  States  of 
North  America  have  promulgated  the  same  doctrine. 

CCLXV.  In  England  the  status  of  Consuls  has  more 
than  once  been  brought  under  discussion  in  the  Courts  which 
administer  Municipal  Law. 

In  the  tenth  year  of  the  reign  of  George  II.  (1737),  the 
following  case  was  brought  before  Lord  Chancellor  Talbot : — 

BarhuWs  Case  in  Chancerij  (A). 

Barbuit  had  a  commission,  as  Agent  of  Commerce  from 
the  King  of  Prussia,  to  Great  Britain,  in  the  year  1717, 
which  was  accepted  here  by  the  Lords  Justices  when  the 
King  was  abroad.  After  the  late  King's  demise,  his  com- 
mission was  not  renewed  until  1735,  and  then  it  was,  and 
allowed  in  a  proper  manner  ;  but  with  a  recital  of  the  powers 
given  him  in  the  commission,  and  allowing  him  as  such. 
These  conunissions  were  directed  generally  to  all  the  persons 
whom  the  same  should  concern,  and  not  to  the  King ;  and 
his  business  described  in  the  commissions  was,  to  do  and 
execute  what  his  Prussian  Majesty  should  think  fit  to  order 
with  regard  to  his  subjects  trading  in  Great  Britain  ;  to 
present  letters,  memorials,  and  instruments  concerning  trade 
to  such  persons,  and  at  such  places,  as  should  be  convenient, 
and  to  receive  resolutions  thereon  ;  and  thereby  his  Prussian 
Majesty  required  all  persons  to  receive  writings  from  his 
hands,  and  give  him  aid  and  assistance.  Barbuit  lived  here 
near  twenty  years,  and  exercised  the  trade  of  a  tallow- 
chandler,  and  claimed  the  privilege  of  an  Ambassador  or 
foreign  Minister,  to  be  free  from  arrests. 

After  hearing  counsel  on  this  point, — 

The    Lord   Chancellor  said  :    "  A  bill  was   filed  in  this 


{g)   Heffter,  s.  226,  note. 

De  Martens,  Le  Guide  diplomatique,  t.  i.  p.  298. 

(A)   Cases  in  Equity  under  Lord  Talbot,  p.  281. 
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"  Court  against  the  defendant  in  1725,  upon  which  he  ex- 
"  hibited  his  cross  bill,  styling  himself  merchant.  On  the 
'^  hearing  of  these  causes  the  cross  bill  was  dismissed  ;  and, 
"  in  the  other,  an  account  decreed  against  the  defendant. 
"  The  account  being  passed  before  the  Master,  the  defen- 
"  dant  took  exceptions  to  the  Master's  report,  which  were 
"  overruled  ;  and  then  the  defendant  was  taken  upon  an 
"  attachment  for  non-payment,  &c.  And  now,  ten  years 
"  after  the  commencement  of  the  suit,  he  insists  he  is  a 
"  public  Minister,  and  therefore  all  the  proceedings  against 
"  him  null  and  void.  Though  this  is  a  very  unfavourable  case, 
"  yet,  if  the  defendant  is  truly  a  public  Minister,  I  think  he 
"  may  now  insist  upon  it,  for  the  privilege  of  a  public 
"  Minister  is  to  have  his  person  sacred  and  free  from  arrests, 
"  not  on  his  own  account,  but  on  the  account  of  those  he 
"  represents  ;  and  this  arises  from  the  necessity  of  the  thing, 
"  that  nations  may  have  intercourse  with  one  another  in  the 
'^  same  manner  as  private  persons,  by  agents,  when  they 
"  cannot  meet  themselves.  And  if  the  foundation  of  this  pri- 
"  vilegeis  for  the  sake  of  the  Prince  by  whom  an  Ambassador 
"  is  sent,  and  for  the  sake  of  the  business  he  is  to  do,  it  is  im- 
"  possible  that  he  can  renounce  such  privilege  and  protection; 
"  for  by  his  being  thrown  into  prison  the  business  must  inevit- 
"  ably  suffer.  Then  the  question  is,  whether  the  defendant 
"  is  such  a  person  as  7  Anne,  cap.  10,  describes;  which  is 
^'  only  declaratory  of  the  ancient  universal  jm5  gentium.  The 
"  words  of  the  statute  are.  Ambassadors  or  other  public 
"  Ministers,  and  the  exception  of  persons  trading  relates 
"  only  to  their  servants  :  the  Parliament  never  imagining 
"  that  the  Ministers  themselves  would  trade.  I  do  not  think 
"  the  words  Ambassadors  or  other  public  Ministers  are 
"  synonymous.  I  think  that  the  word  Ambassadors  in  the 
'*  Act  of  Parliament  was  intended  to  signify  Ministers  sent 
"  upon  extraordinary  occasions  which  are  commonly  called 
"  Ambassadors  Extraordinary ;  and  public  Ministers,  in  the 
"  Act,  take  in  all  others  who  constantly  reside  here ;  and 
"  both  are  entitled  to   these  privileges.     The  question  is. 
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"  whether  the  defendant  is  within  the  latter  words.  It  has 
"  been  objected  that  he  is  not  a  public  Minister,  because  he 
"  brings  no  credentials  to  the  King.  Now,  although  it  be 
"  true  that  this  is  the  most  common  form,  yet  it  would  be 
"  carrying  it  too  far  to  say  that  these  credentials  are  abso- 
"  lutely  necessary  ;  because  all  nations  have  not  the  same 
"  forms  of  appointment.  It  has  been  said,  that  to  make  him 
"  a  public  Minister  he  must  be  employed  about  State  affairs. 
"  In  which  case,  if  State  affairs  are  used  in  opposition  to 
"  commerce,  it  is  wrong ;  but  if  only  to  signify  the  business 
"  between  nation  and  nation,  the  proposition  is  right ;  for 
"  trade  is  a  matter  of  State,  and  of  a  public  nature,  and  con- 
"  sequently  a  proper  subject  for  the  employment  of  an  Am- 
"  bassador.  In  treaties  of  commerce  those  employed  areas 
'^  much  public  Ministers  as  any  others  ;  and  the  reason  for 
"  their  protection  holds  as  strong ;  and  it  is  of  no  weight 
"  with  me  that  the  defendant  was  not  to  concern  himself 
"  about  other  matters  of  State,  as  if  he  was  authorised  as  a 
'^  public  Minister  to  transact  matters  of  trade.  It  is  not 
"  necessary  that  a  Minister's  commission  should  be  general 
"  to  entitle  him  to  protection  ;  but  it  is  enough  that  he  is 
"  to  transact  any  one  particular  thing  in  that  capacity,  as 
^'  every  Ambassador  Extraordinary  is ;  or  to  remove  some 
''  particular  difficulties,  which  might  otherwise  occasion  war. 
"  But  what  creates  my  difficulty  is,  that  I  do  not  think  he  is 
"  entrusted  to  transact  affairs  between  the  two  Crowns  :  the 
"  commission  is,  to  assist  his  Prussian  Majesty's  subjects 
"  here  in  their  commerce,  and  so  is  the  allowance.  Now 
"  this  gives  him  no  authority  to  intermeddle  with  the  affairs 
"  of  the  King,  which  makes  his  employment  to  be  in  the 
"  nature  of  a  Consul.  And  although  he  is  called  only  an 
*^  Asfent  of  Commerce,  I  do  not  think  the  name  alters  the 
"  case.  Indeed,  there  are  some  circumstances  that  put  him 
"  below  a  Consul ;  for  he  wants  the  power  of  judicature 
"  wich  is  commonly  given  to  Consuls.  Also  their  commis- 
"  sionis  usually  directed  to  the  Prince  of  the  country,  which 
"  is  not  the  present  case ;  but  at  most  he  is  only  a  Consul. 
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"  It  is  the  opinion  of  Barbeyrac,  Wicquefort,  and  others, 
"  that  a  Consul  is  not  entitled  to  the  jus  gentium  belonging 
"  to  Ambassadors.  And  as  there  is  no  authority  to  con- 
"  sider  the  defendant  in  any  other  view  than  as  a  Consul, 
"  unless  I  can  be  satisfied  that  those  acting  in  that  capacity 
"  are  entitled  to  the  jus  gentium,  I  cannot  discharge  him." 

CCLXVI.  In  1764,  the  case  of  Triquet  v.  Bath  (i)  came 
before  the  King's  Bench,  and  the  great  Lord  Mansfield 
referred  to  the  case  of  Barbuit,  in  which  he  had  been 
counsel,  and  said  that  neither  Lord  Talbot,  nor  Lord  Holt, 
nor  Lord  Hardwicke  ever  doubted  that  the  Law  of 
Nations  Avas  part  of  the  Law  of  England.  This  case 
related  to  the  privileges  of  a  Secretary  of  a  Foreign 
Ambassador. 

In  1767,  the  case  of  Heathfield  \ .  Clifton  (j)  came  before 
the  King's  Bench,  in  which  also  the  privileges  of  the  Ambas- 
sador's retinue  were  discussed,  and  Lord  Mansjield  said  :  - 
"  The  privileges  of  public  Ministers  and  their  retinue  depend 
"  upon  the  Law  of  Nations,  which  is  part  of  the  Common 
"  Law  of  England.  And  the  Act  of  Parliament  of  7  Anne, 
"  c.  12,  did  not  intend  to  alter,  nor  can  alter,  the  Law  of 
"  Nations.  His  Lordship  recited  the  history  of  that  Act, 
"  and  the  occasion  of  it,  and  referred  to  the  annals  of  that 
"  time.  He  said,  there  is  not  one  of  the  provisions  in  that 
"  Act  which  is  not  warranted  by  the  Law  of  Nations. 

"  The  Law  of  Nations  will  be  carried  as  far  in  England 
"  as  anywhere,  because  the  Crown  can  do  no  particular 
^'  favours  affecting  the  rights  of  suitors,  in  compliment  to 
"  public  Ministers,  or  to  satisfy  their  points  of  honour. 

"  The  Law  of  Nations,  though  it  be  liberal,  yet  does  not 
"  give  protection  to  screen  persons  who  are  not  honajide 
*'  servants  to  public  Ministers,  but  only  make  use  of  that 
*^  pretence  in  order  to  prevent  their  being  liable  to  pay  their 
"  just  debts. 


(0  1  Taunton,  107.  (j)  4  Burrows,  2016. 
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"  The  Law  of  Nations  does  not  take  in  Consuls,  or  Agents 
"  of  Commerce,  though  received  as  such  by  the  Courts  to 
"  which  they  are  employed.  This  was  determined  in  Bar- 
"  buWs  case,  which  was  solemnly  argued  before  and  deter- 
"  mined  by  Lord  Talbot,  on  considering  and  well  weighing 
''  Barbeyrac,  Bynkershoek,  Grotius,  Wicquefort,  and  all  the 
"  foreign  authorities  (for  there  is  little  said  by  our  own 
"  writers  on  this  subject)." 

CCLXYII.  In  1808,  the  case  of  Clarke  v.  Cretico  (k) 
came  before  the  Common  Pleas.  The  defendant  claimed 
exemption  from  arrest,  on  the  ground  of  being  Consul- 
General  of  the  Sublime  Porte  ;  and  the  authority  of  Vattel 
was  much  urged  on  his  behalf,  as  well  as  the  doctrine  laid 
down  by  Lord  Mansfield  in  the  case  just  cited,  that  the 
Law  of  Nations  was  part  of  the  Law  of  England.  In  this 
case  of  Clarke  v.  Cretico,  Sir  James  Mansfield,  Chief  Jus- 
tice, said :  ''  It  has  not  been  clearly  proved  that  the 
'•  defendant  held  the  office  of  Consul  at  the  time  of  the 
"  arrest.  The  general  question  is  undoubtedly^  of  impor- 
"  tance ;  but  it  is  not  necessary  that  the  Court  should  come 
"  to  any  determination  upon  it  at  present.  The  office  of 
"  Consul  is  indeed  widely  different  from  that  of  an  Ambas- 
"  sador ;  but  still  the  duties  of  it  cannot  be  performed  by 
"  a  person  in  prison.  Yet  I  should  have  some  difficulty  in 
"  deciding,  in  opposition  to  Wicquefort,  who  is  an  authority 
"  of  great  weight,  and  without  any  determination  upon  the 
"  question  (for  in  the  case  before  Lord  Talbot  there  was  no 
**  decision),  that  a  Consul  is  entitled  to  this  privilege.  The 
"  words  of  the  statute  are,  *  Ambassador  or  other  public 
"  '  Minister.'  But  a  Consul  is  certainly  not  a  public  Minister. 
*'  Let  the  case  stand  over  till  it  shall  be  ascertained  by 
"  further  evidence,  whether  the  appointment  of  the  defendant 
"  has  been  revoked." 

Afterwards  an  affidavit  was  produced,  by  which  it  ap- 
peared that  the  defendant  had  been  dismissed  from  his  office 

(7v)  3  Burroivs,  1481. 
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in  the  month   of  December   1806,  and  the  rule  was    dis- 
charged. 

CCLXVIII.  Lastly,  in  the  case  of  Viveasli  v.  Becker  (/), 
which  in  1814  came  before  the  King's  Bench,  Lord  Ellen- 
borough  decided  that  a  resident  merchant  in  London,  who 
had  been  appointed  and  had  acted  as  Consul  to  the  Duke  of 
Oldenburg,  was  not  privileged  from  arrest.  In  this  case 
Lord  Ellenborough,  having  reviewed  the  preceding  cases, 
and  the  doctrine  of  Wicquefort  and  Yattel,  concluded  his 
judgment  in  these  words  :  "  Nobody  is  disposed  to  deny 
"  that  a  Consul  is  entitled  tc  privileges  to  a  certain  extent, 
"  such  as  for  safe-conduct ;  and  if  that  be  violated  the 
*'  Sovereign  has  a  right  to  complain  of  such  violation.  This 
"  consideration  disposes  of  the  authority  which  was  en- 
"  deavoured  to  be  derived  from  that  case.  Then  it  is  ex- 
"  pressly  laid  down  that  he  is  not  a  public  Minister,  and 
"  more  than  that,  that  he  is  not  entitled  to  i\iQ  jus  gentium. 
"  And  I  cannot  help  thinking  that  the  Act  of  Parliament, 
"  which  mentions  only  ambassadors  and  public  Ministers, 
"  and  which  was  passed  at  a  time  when  it  was  an  object 
"  studiously  to  comprehend  all  kinds  of  public  Ministers 
*^  entitled  to  these  privileges,  must  be  considered  as  declara- 
"  tory  not  only  of  what  the  Law  of  Nations  is,  but  of  the 
*'  extent  to  which  that  law  is  to  be  carried.  It  appears 
"  to  me  that  a  different  construction  would  lead  to  enormous 
"  inconveniences,  for  there  is  a  power  of  creating  Vice-Con- 
"  suls  ;  and  they  too  must  have  similar  privileges.  Thus  a 
"  Consul  might  appoint  a  Vice-Consul  in  every  port,  to  be 
"  armed  with  the  same  immunities,  and  be  the  means  of 
''  creating  an  exemption  from  arrest  indirectly  which  the 
"  Crown  could  not  grant  directly.  The  mischief  of  this 
"  would  be  enormous.  In  this  case  it  does  not  appear  that 
"  the  debt  was  not  contracted  before  the  time  of  the  defen- 
"  dant's  having  the  character  of  Consul.  If  we  saw  clearly 
"  that  the  Law  of  Nations  was  in  favour  of  the  privilege,  it 

(/)  3  Maule  &>•  Selwyn  Rep.  297. 
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"  would  be  afforded  to  the  defendant ;  and  it  would  be  our 
"  duty  rather  to  extend  than  to  narrow  it.  But  we  are  of 
"  opinion  that  no  such  privilege  exists,  but  that  this  defen- 
"  dant  is,  like  every  other  merchant,  liable  to  arrest.  Rule 
"  discharged." 

CCLXIX.  The  English  court  (m)  has  considered  that  a 
Consul  resident  abroad  and  plaintiff  in  a  suit,  is  exempt  from 
the  necessity  of  giving  security  for  costs,  to  which  necessity, 
by  the  general  principle  of  International  Law,  the  foreign 
plaintiff  is  subject  {n).  It  was  holden  in  Sharpe  v.  Crispin  (o) 
that  mere  residence  as  a  Consular  officer  in  a  foreign  country 
gives  rise  to  no  inference  of  a  domicil  in  that  country. 
But  if  one  already  domiciled  and  resident  in  such  a 
country  accept  an  office  in  the  consular  service  of  another 
country,  he  does  not  thereby  destroy  his  existing  domicil. 

CCLXX.  Such  being  the  doctrine  of  the  municipal 
courts  of  Great  Britain,  it  remams  to  notice  the  doctrine 
held  by  the  tribunals  of  International  Law  in  that  country. 
The  case  of  The  Indian  Chief  csune  before  the  Prize  Court 
in  1800.  In  this  case  a  cargo  seized  as  prize  was  sought  to 
be  exempted  from  the  rights  of  the  belligerent,  upon  the 
ground  that  it  was  the  property  of  the  American  Consul  at 
Calcutta.  Lord  Stow  ell  said  :  "  On  the  part  of  the  claimant 
"  many  grounds  have  been  taken.  I  am  first  reminded  that 
"  he  was  American  Consul,  although  it  is  not  distinctly 
*'  avowed  that  his  consular  character  is  expected  to  protect 
"  him,  nor  could  it  be  with  any  propriety  or  effect,  it  being 
"  a  point  fully  established  in  these  Courts,  that  the  character 
"  of  Consul  does  not  protect  that  of  merchant  united  in  the 
*'^  same  person.  It  was  so  decided  on  solemn  argument  in 
"  the  course  of  the  last  war  by  the  Lords,  in  the  cases  of 
"  Mr.  Gildermester,  the  Portuguese  Consul  in  Holland,  and 
'^  of  Mr.  Eykellenburg,  Prussian  Consul  at  Flushing.    These 


(m)   Colehruoke  v.  Jones,  2  Vesey  Rep.  154. 

(n)  Foelix,  1.  ii.  t.  ii.  c.  2.     Etramjer  deviandeur. 

(o)  Laio  Rep.  1  Proh.  S^  M.  611. 
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"  cases  were  again  brought  forward  to  notice  in  the  case  of 
''  Mr.  Fenwick,  American  Consul  at  Bordeaux  in  the  begin- 
"  ning  of  this  war,  on  whose  behalf  a  distinction  was  set  up  in 
*^  favour  of  American  Consuls,  as  being  persons  not  usually 
'*  appointed,  as  the  Consuls  of  other  nations  are,  from 
"  among  the  resident  merchants  of  the  foreign  country,  but 
"  specially  delegated  from  America,  and  sent  to  Europe  on 
"  the  particular  mission,  and  continuing  in  Europe  princi- 
"  pally  in  a  mere  consular  character.  But  in  that  case,  as 
"  well  as  in  the  case  of  Sylvanus  Bourne,  American  Consul 
"  at  Amsterdam,  where  the  same  distinction  was  attempted, 
"  it  was  held  that  if  an  American  Consul  did  engage  in  com- 
"  merce,  there  was  no  more  reason  for  giving  his  mercantile 
"  character  the  benefit  of  his  official  character,  than  existed 
"  in  the  case  of  any  other  Consul.  The  moment  he  engaged 
"  in  trade  the  pretended  ground  of  any  such  distinction 
"  ceased :  the  whole  of  that  question,  therefore,  is  as  much 
"  shut  up  and  concluded  as  any  question  of  law  can  be  "  (/>)• 
CCLXXI.  The  same  doctrine  has  been  promulgated  by 
the  Prize  Courts  in  the  United  States  of  America  {q). 


(p)   The  Indian  Chief,  3  C.  Hob.  Aclm.  Rep.  26. 
The  Josephine,  4  ih.  26. 
The  Pi-esident,  5  ih.  277. 
The  Falcon,  6  ib.  197. 

The  Hope  and  others,  Dodson^s  Adni.  Rep.  226,  and  note  D.  at  the  end 
of  the  volume. 

Albrecht  v.  Sussinan,  2  Vesoy  8f  Beamcs''  Chancery  Reports,  323. 

{cj)  American  Reports  : — 

Arnold  v.  United  Insurance  Company,  1  Johnson,  363. 

Grisivold  v.  Washington,  16  Johnson,  340. 

Kenth  Comment,  vol.  i.  pp.  44-62. 

See  note  to  American  edition  of  Chitty^s  Vattel,  p.  149,  s.  101. 
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CHAPTER  V. 

CONSULS  IN  THE  LEVANT  AND  CHINA  (a). 

CCLXXII.  The  attributes  and  functions  of  the  Consul 
have  hitherto  been  considered  with  reference  to  the  exis- 
tence of  their  office  in  Christian  countries ;  but  by  usage, 
practice,  and,  still  more,  by  the  express  stipulations  of  treaty, 
they  have  obtained  a  very  different  status  in  Mahometan  and 
indeed  in  unchristian  dominions.  In  these  countries  they 
have  retained  that  general  character  of  diplomatic  repre- 
sentatives which  they  appear,  from  the  sketch  given  at  the 
beginning  of  this  Part,  to  have  in  earlier  times  possessed 
everywhere,  but  of  which,  in  Christian  countries,  they  have 
subsequently  been  deprived. 

CCLXXIII.  In  almost  all  the  treaties  which,  of  late 
years,  have  been  entered  into  by  European  Powers  with 
Mahometan  States,  the  power  of  criminal  jurisdiction  over 
the  subject  of  the  State  which  the  Consul  represents,  has 
been  stipulated  for  and  conceded  to  that  officer.  In  fact, 
Mahometan  States  have  accorded  to  Europeans  a  privilege 
equivalent  to  that  which  they  would  have  enjoyed  from  a 
concession  of  territory,  viz.,  the  privilege  of  preserving  their 
natural  right,  and  being  subject  to  their  national  jurisdiction 
in  a  foreign  territory  (b).  Consuls  in  the  "  echelles  du 
Levant  "  receive,  on  the  requisition  of  their  ambassador  at 
Constantinople,  letters-patent  from  the  Porte,  called  a  Barat, 
specifying  their  privileges  and  immunities. 


(rt)  Papers  laid  hefore  Parliament  relating  to  the  Jurisdiction  of  her 
Majesty's  Consuls  in  the  Levant,  1846. 
(6)  Be  Martens,  Le  Guide  dipl.  i.  311,  n. 
VOL.  II.  Z 
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CCLXXIV.  In  England  a  corporation  by  the  name  of 
'^  the  Governor  and  Company  of  Merchants  of  England 
"  trading  in  the  Levant  Seas  "  was  created  by  letters-patent 
in  James  I.'s  reign.  These  were  confirmed  by  Charles  II., 
and  were  the  subject  of  various  statutes  in  the  reigns  of 
George  II.  and  George  III ;  but  in  the  sixth  year  of 
George  lY.  the  possessions  and  property  of  the  Company 
were  transferred  to  Government  for  the  public  service  (c). 

CCLXXV.  Provision  was  made  for  the  exercise  of  this 
jurisdictiou  in  Mahometan  states  by  a  statute  of  the  British 
Parliament  passed  In  1843  (6  &  7  Vict.  c.  94),  which  recited 
as  follows  : — "  Whereas  by  treaty,  capitulation,  grant,  usage, 
"  sufferance,  and  other  lawful  means,  her  Majesty  hath  power 
"  and  jurisdiction  within  divers  countries  and  places  out  of  her 
"  Majesty's  dominions ;  and  whereas  doubts  have  arisen  how 
**  far  the  exercise  of  such  power  and  jurisdiction  is  controlled 
"  by  and  dependent  on  the  laws  and  customs  of  this  realm,  and 
*^  it  is  expedient  that  such  doubts  should  be  removed  :  "  and 
"  enacted  "  that  it  is  and  shall  be  lawful  for  her  Majesty 
"  to  hold,  exercise,  and  enjoy  any  power  or  jurisdiction 
"  which  her  Majesty  now  hath,  or  may  at  any  time  here- 
"  after  have,  within  any  country  or  place  out  of  her  Majesty's 
**  dominions,  in  the  same  and  as  ample  a  manner  as  if  her 
"  Majesty  had  acquired  such  power  or  jurisdiction  by  the 
"  cession  or  conquest  of  territory. 

*'  2.  That  every  act,  matter,  and  thing  which  may  at 
"  any  time  be  done  in  pursuance  of  any  such  power  or  juris- 
"  diction  of  her  Majesty,  in  any  country  or  place  out  of  her 
"  Majesty's  dominions,  shall,  in  all  courts,  ecclesiastical  and 
"  temporal,  and  elsewhere  within  her  Majesty's  dominions, 
"  be  and  be  deemed  and  adjudged  to  be,  in  all  cases, 
"  and  to  all  intents  and  purposes  whatsoever,  as  valid  and 
"  effectual  as  though  the  same  had  been  done  according  to 
"  the  local  law  then  in  force  within  such  country  or  place." 

This  Act  has  since  received  additions  and  has  finally  been 

(c)  6  Geo.  IV.  c.  23. 
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superseded  by  a  statute  consolidating  the  law  upon  the  sub- 
ject, 41  &42  Vict.  c.  67  (d), 

CCLXXVI.  In  consequence  of  the  provisions  of  the 
first  statute,  two  Orders  in  Council  were  issued  respecting 
the  civil  (e)  and  criminal  (/)  jurisdiction  of  her  Majesty's 
Consuls  in  the  Levant  (g).  In  the  memorandum  put  forth 
by  the  Foreign  Office  (July  2,  1844)  for  the  guidance  of 
the  Consuls  in  the  exercise  of  their  jurisdiction,  the  grounds 
upon  which  it  rests,  and  the  general  manner  in  which  it 
should  be  exercised,  are  very  clearly  stated  in  the  following 
language : — 

"  The  right  of  the  British  consular  officers  to  exercise  any 
"  jurisdiction  in  Turkey,  in  matters  which  in  other  countries 
*^  come  exclusively  under  the  control  of  the  local  magistracy, 
"  depends  originally  on  the  extent  to  which  that  right  has 
'^  been  conceded  by  the  Sultans  of  Turkey  to  the  British 
"  Crown,  and  therefore  the  right  is  strictly  limited  to  the 
"  terms  in  which  the  concession  is  made. 

"  The  right  depends,  in  the  next  place,  on  the  extent  to 
"  which  the  Queen,  in  the  exercise  of  the  powers  vested  in 
"  her  Majesty  by  Act  of  Parliament,  may  be  pleased  to 
"  grant  to  any  of  her  consular  servants  authority  to  exercise 
"  jurisdiction  over  British  subjects,  and  therefore  the  Orders 
*'  in  Council  which  may,  from  time  to  time,  be  issued,  are 
"  the  only  warrants  for  the  proceedings  of  the  Consuls,  and 
"  exhibit  the  rules  to  which  they  must  scrupulously  adhere. 

"  This  state  of  things  in  Turkey  is  an  exception  to  the 
"  system  universally  observed  among  Christian  nations. 
"  But  the  Ottoman  emperors  having  waived  in  favour  of 
"  Christian  Powers  rights  inherent  in  territorial  sovereignty, 
"  such  Christian  Powers,  in  taking  advantage  of  this  conces- 
"  sion,  are  bound  to  provide,  as  far  as  possible,  against  any 
"  injurious  effects  resulting  from  it  to  the  territorial  sove- 
"  reign ;  and  as  the  maintenance  of  order  and  the  repression 


(d)   Vide  ante,  vol.  i.  p.  463.  (e)  October  2,  1843. 

(/)  June  19,  1844.  {g)  Fynn,  pp.  174-8. 

z  2 
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*'  and  punishment  of  crime  are  objects  of  the  greatest 
"  importance  in  every  civilised  community,  it  is  obligatory 
"  upon  the  Christian  Powers,  standing  as  they  do  in  Turkey, 
"  in  so  far  as  their  own  subjects  are  concerned,  in  the  place 
"  of  the  territorial  sovereign,  to  provide  as  far  as  possible 
**  for  these  great  ends  "  (A). 

CCLXjXVI  (a).  The  Ordersin  Council  of  1843  and  1844 
have  now  been  superseded  ;  and  the  Consular  jurisdiction 
exercised  in  the  Turkish  dominions  other  than  Egypt  is  now 
regulated  by  Orders  in  Council  of  the  dates  following  : 
December  12,  1873;  July  7,  1874;  May  13,  1875;  and 
October  26, 1875. 

The  Consular  jurisdiction  in  Egypt  is  regulated  by  a 
separate  Order  in  Council  of  February  5,  1876  (i). 

CCLXXVII.  Five  free  ports  (Canton,  Amoy,  Foo-chow- 
foo,  Ningpo,  Shanghai)  w^ere  established  by  the  Treaty  of 
Nankin,  made  between  Great  Britain  and  China  in  1842, 
and  the  Consuls  resident  at  those  ports  received,  by  the 
subsequen  Commercial  Treaty  of  1843,  powers  of  a  very 
extended  character,  requiring  in  some  respects  the  exercise 
of  judicial  and  executive  functions.  The  thirteenth  article 
of  this  Treaty  contained  the  following  provisions  with 
respect  to  Consuls  : — 

"  Whenever  a  British  subject  has  reason  to  complain  of  a 
"  Chinese,  he  must  first  proceed  to  the  Consulate,  and  state 
*^  his  grievance.  The  Consul  will  thereupon  inquire  into 
"  the  merits  of  the  case,  and  do  his  utmost  to  arrange  it 
"  amicably.  In  like  manner,  if  a  Chinese  have  reason  to 
"  complain  of  a  British  subject,  he  shall  no  less  listen  to 
'*  his    complaint,  and  endeavour  to  settle    it  in  a  friendly 

(h)  Fynn,  p.  20. 

Annual  Register,  1843,  p.  370. 

Martens,  Nouv.  Ree.  xxx.  ii.  p.  484. 

Ih.  xxxiv.  p.  418  ;  see  sections  12,  13,  as  to  Subordinate  Consuls  and 
Consuls. 

(i)    Vide  ante,  vol.  i.  p.  464. 

There  is  a  Consular  j  urisdiction  regulated  by  Order  in  Council  in  the 
dominions  of  the  Sultan  of  Zanzibar — ante,  vol.  i.  p.  472, 
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"  manner.  If  an  English  merchant  have  occasion  to  ad- 
"  dress  the  Chinese  authorities,  he  shall  send  such  address 
"  through  the  Consul,  who  will  see  that  the  language  is 
*^  becoming ;  and,  if  otherwise,  will  direct  it  to  be  changed 
"  or  will  refuse  to  convey  the  address.  If,  unfortunately, 
^'  any  disputes  take  place  of  such  a  nature  that  the  Consul 
"  cannot  arrange  them  amicably,  then  he  shall  request  the 
"  assistance  of  a  Chinese  officer,  that  they  may  together 
"  examine  into  the  merits  of  the  case  and  decide  it  equitably. 
"  Regarding  the  punishment  of  English  criminals,  the 
"  English  Grovernment  will  enact  the  laws  necessary  to  attain 
"  that  end,  and  the  Consul  will  be  empowered  to  put  them  in 
"  force  ;  and,  regarding  the  punishment  of  Chinese  criminals, 
"  these  will  be  tried  and  punished  by  their  own  laws,  in  the 
*'  way  provided  for  by  the  correspondence  which  took  place 
"  at  Nankin  after  the  concluding  of  the  Peace  "  (  /). 

CCLXXVII  (a).  By  the  Treaty  of  Tientsin,  1858,  in 
addition  to  the  five  ports  above  named,  eight  ports  were 
opened  to  foreign  trade,  viz.  New-chwang,  Tientsin,  Chefoo, 
Swatow,  and  Taiwan,  ports  on  the  sea ;  Hankow,  Kew- 
kiang,  and  Chin-kiang,  ports  on  the  river  Yang-tse. 

The  Chefoo  Convention  of  1876  (which  has  not  yet 
been  ratified),  provides  for  throwing  open  other  sea  and  river 
ports. 

The  jurisdiction  established  under  the  Treaty  of  Nankin, 
from  which  the  13th  Article  was  cited  above,  has  under- 


(j)  Annual  Register,  1843,  p.  371. 

The  6  Geo.  IV.  c.  87,  which  regulates  the  payment  of  salaries  and 
allowances  to  British  Consuls  at  foreign  ports,  and  the  disbursements 
at  such  ports  for  certain  public  purposes,  coutains  various  provisions 
relating  to  Churches  and  Chaplains  attached  to  Consulships  ;  for  by  this 
Act  the  whole  management  of  the  funds  and  the  regulation  of  the  ex- 
penditure is  under  the  control  of  the  Consul,  and  not  of  the  Ambassador  ; 
and  by  a  strange  anomaly,  in  those  foreign  Courts  where  there  is  an 
Ambassador  and  not  a  Consul  (e.y.  Berlin,  Dresden,  &c.),  there  is  no 
legislative  provision  for  any  chaplain  at  all.      Vide  supra,  p.  20i:). 

For  a  recent  English  code  of  Consular  Regulations  in  China  and  Japan 
see  vol.  i.  p.  472. 
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gone  important  modifications.  Consuls  formerly  exercised 
their  judicial  powers  subject  to  the  Supreme  Court  of 
Hongkong, — an  English  dependency.  But  the  Treaty  of 
Tientsin  authorised  her  Majesty's  Government  to  establish 
and  maintain  in  China  itself  a  Supreme  Court  and  sundry 
Provincial  Courts.  The  "  Supreme  Court  of  China  and 
Japan,"  as  it  is  styled,  has  its  seat  at  Shanghai,  and  the 
Consuls  have  been  made  ex-afficio  provincial  judges,  each 
acting  in  his  own  district,  and  exercising  a  jurisdiction 
subordinate  to  that  of  the  Supreme  Court  {k).  The  powers 
of  the  Consuls  were  increased,  and  at  the  same  time  more  pre- 
cisely defined,  by  an  Order  in  Council  of  May  4,  1865  (Z). 


.    (/c)  See  third  Report  of  the  Committee  of  1871,  referred  to  ante,  p. 
270,  and  the  evidence  annexed  to  the  Report. 
(/)   Vide  ante,  vol.  i.  p.  472. 
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PART   THE    EIGHTH 


CHAPTER    I. 

RELIGION   AND   THE    STATE. 

CCLXXVIII.  It  was  stated  in  an  early  part  of  this 
work  (a),  that  the  International  Status  of  Foreign  Spiritual 
Powers,  especially  of  the  Pope,  would  require  a  distinct  and 
separate  consideration. 

It  is  a  subject  to  which  very  slight,  if  any,  allusion  is  to 
be  found  in  writings  of  the  early  International  Jurists. 
Grotius  mentions  the  donation  of  the  Roman  territory  to  the 
Popes  (Z»),  and  places  among  the  "  unjust  causes  ofioar''^  the 
papal  claim  of  jurisdiction  over  all  the  nations  of  the  earth 
(c);  and  under  the  same  head  (r/),  he  evidently  alludes  to 
the  division  by  Alexander  VI.  of  the  newly-discovered  world 
(a.d.  1494),  between  the  Crowas  of  Portugal  and  Castile 
(e),  perhaps  also  to  the  donation  by  Pope  Julius  II.  (a.d. 
1512)  of  the  kingdom  of  Navarre  to  Ferdinand  of  Arragon, 
because  the  lawful  monarch  (Jean  d'Albret)  had  taken  part 
with  Louis  XI.  of  France  against  the  Pope  and  Ferdinand. 
Grotius  does  not  specifically  mention  these  instances,  but  the 
former,  at  least,  appears  to  have  been  present  to  his  mind, 
when  he  speaks  of  the  untenable  position  of  those  who  assert 
i\iQJus  EcclesicB  over  nations  occupying  the  hitherto  unknown 


(«)  Vol.  i.  ch.  ii.  (6)  De  J.  B.  et  P.,  i.  3,  13. 

(c)  Ibid,  1.  ii.  22,  14.  {d)  Ibid, 

(e)  See  note  of  Gronovitos. 
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part  of  the  earth.  Such  pretensions  are,  he  says,  contrary 
to  the  letter  and  spirit  of  Scripture,  to  the  example  of  our 
Saviour,  from  whom  all  Ecclesiastical  power  is  derived,  and 
to  the  opinion  of  the  early  Fathers  of  the  Church.  A  bishop 
is  required  by  St.  Paul,  among  other  things,  not  to  be  a 
smiter.  To  rule  by  human  force  belongs,  says  St.  Chry- 
sostom,  not  to  bishops,  but  to  kings.  A  bishop  is  to  discharge 
his  office  7ion  cogendo  sed  persuadendo,  and,  Grotius  con- 
cludes, "  ex  his  quidem  satis  apparet,  Episcopos,  qua  tales 
^'  sunt,  jus  regnandi  in  homines  humano  more  nullum  habere; 
"  Hieronymus  Regem  et  Episcopum  comparans :  ille  volen- 
"  tihiis  prceest,  hie  nolentibus  "  (f). 

Besides  these  allusions  to  this  question  of  International 
Law,  other  observations,  more  or  less  bearing  upon  it,  may 
be  found  in  the  work  De  Jure  Belli  et  Pacis  (y)  ;  but  the 
whole  subject,  in  its  mixed  aspect  both  of  International  and 
Public  Law,  is  dealt  with  by  Grotius  in  a  later  work 
published  after  his  death,  and  entitled  De  imperio  sum- 
mar  um  potestatum  circa  sacra.  BynkersJioeh  (A)  touches 
upon  the  authority  of  the  Canon  Law,  and  the  difficulty 
which,  on  account  of  his  double  alleyiance^  might  arise 
in  the  case  of  a  delinquent  Cardinal  Ambassador ;  and  in 
his  Qucestiones  Juris  Publici,  he  has  some  chapters  on  the 
general  subject,  in  which  it  is  not  unimportant,  with  reference 
to  subsequent  observations  on  this  subject,  to  remark,  that 
he  carefully  distinguishes  between  the  cases  of  States  which 
have,  and  those  which  have  not,  an  established  Church  (i). 


(/)  De  J.  B.  et  P.  ii.  32,  14. 

(«/)  Grotius  refers  to  the  authority  of  his  fellow-countryman,  Pope 
Adrian  (Adrianus  noster,  qui  Cisalpinorum  idtimus  Pontifev  Romanus  sit), 
as  asserting,  with  probahility,  that  subjects  may  consider  whether  the 
war  of  their  Government  he  just  or  not. — Be  J.  B.  et  P.  1.  ii.  26,  iv.  4. 

(/?)  De  Foro  Leg.  xii.  3-4,  xxii.  4,  xxiii.  4. 

{i)  "Quia  Jus  publicum  etiam  in  Sacris  consistit,  ut  aHmouet  Ulpi- 
anus  in  I.  i.  s.  2,  ff.  d.  Jii-'^t.  et  Jiir.,  inde  recte  efficitur,  Sacrorum  quoque 
curam  ad  eum  pertinere,  ad  quem  pertinet  summa  totius  Reipublicse 
potestas.  Scio,  de  eo  argumeuto  integris  Libris  esse  disputatum  in  utram- 
que  partem,  alios  pro  principe  alios  pro  Ecclesia  sufFragium  dedisse,  quin 
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D'AgLiesseau  has  an  elaborate  dissertation  {j)  upon  the 
double  allegiance  of  the  Cardinal,  which  will  be  considered 
in  a  later  chapter  on  this  subject.  Vattel  has  a  chapter  De 
la  Piete  et  de  la  Religion  (k),  which  is  not  characterised  by 
much  force  of  reasoning  or  affluence  of  historical  research, 
and  which  is  chiefly  concerned  with  considerations  appertain- 
ing to  Public  Law.  Later  writers,  especially  Kliiber,  deal 
more  systematically,  though  still  very  scantily,  with  the 
subject.  More  is  to  be  found  in  such  writers  upon  the 
general  question  of  Religion  in  its  connexion  with  the  State  ; 
but  these  observations  seem  generally  to  belong  rather  to 
the  province  of  Public  than  of  International  Jurisprudence 
(I).  The  question  of  the  Bight  of  Intervention  on  behalf 
of  co-religionists^  the  subjects  of  a  foreign  kingdom,  has  been 
considered  in  the  former  volume  of  this  work  (m). 

CCLXXIX.  It  should  be  the  object  of  the  International 
Jurist  to  deal  with  this  difficult  subject,  not  in  a  theological 
but  in  a  strictly  legal  spirit.  The  line  of  demarcation  be- 
tween the  two  is  often,  indeed,  very  finely  drawn,  and  it  may 
not  be  always  possible,  especially  in  the  historical  narrative 
which  necessarily  introduces  the  law,  to  avoid  trespassing,  in 
some  degree,  upon  what  may  appear,  when  regarded  from  one 
particular  point  of  view,  to  be  the  exclusive  domain  of 
theology. 

But  there  is  one  rule,  the  observance  of  which  is  essential 
to  the  judicial  discussion  of  this  matter,  namely,  that  an 


et  esse,  qui  inter  Jovem  et  Cgesarem  ioiperium  diviserint,  sed  quicquid  illi 
dixeruut,  dixerunt  de  Religione  jam  constituta,  de  constituenda  autem.  et 
venim  est,  et  utile,  eum,  qui  rerum  civilium  imperio  potitur,  etiam 
sacrorum  esse  potentem." — Bynkershoek,  Q.  J.  P.  1.  ii.  c.  xviii.  et  vide  cc. 
xix.  XX. 

(_/)    Vide  post.  (k)  L.  i.  c.  xii. 

(/)  JE.g.  De  Raijnevcd,  Instit.  de  Droit  de  la  Nature  et  des  Gens,  c.  27. 

De  la  Religion  et  da  Calte,  De  Martens,  i.  208. 

Vattel,  i.  316-320. 

Oer.  Noodt,  Dissert,  de  Relig.  ah  Imperio,  Jure  Gentium,  libera. 

Bynkershoek,  De  Cidtii  Religionis  Peregrince  apud  veteres  Romanos. 

(m)  Vol.  i.  pp.  618-638. 
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accurate  statement  of  historical  fact  should  precede  the  at- 
tempt to  lay  down  any  position  or  canon  of  International 
Law,  upon  the  subject  of  the  relations  of  Foreign  Spiritual 
Powers  with  an  independent  State. 

CCLXXX.  It  is  proposed,  in  the  following  chapters,  to 
treat  of  the  whole  subject  in  the  following  order  : — 

1.  General  observations  as  to  the  right  of  the  State  to 
superintend,  within  its  territorial  limits,  all  religious  doctrines 
taught,  and  the  teachers  of  them. — The  early  connexion  of 
the  Christian  Church  with  the  State. 

2.  The  growth  of  the  exterritorial  authority  and  preten- 
sions of  the  Pope. 

3.  The  Corpus  Juris  Canonici,  the  principles  contained 
therein,  and  io  subsequent  Bulls,  at  variance  with  Inter- 
national Law. 

4.  The  International  Status  of  the  Papacy,  between  the 
period  of  the  promulgation  of  the  Canon  Law  and  the 
Council  of  Trent. 

5.  The  period  of  the  Council  of  Trent,  and  the  effect  of 
that  Council  upon  International  relations. 

The  Vatican  Council  of  1870. 

6.  The  International  relations  of  the  Papacy  with  foreign 
States  in   which  a   Roman  Catholic    Church  is  established , 
during  the  period  between  the  Reformation  and  the  present 
time,  especially  with  the  new  Kingdom  of  Italy. — The  history 
of  Concordata. 

7.  The  International  relations  of  the  Papacy  with  foreign 
States  in  which  a  Protestant  Church  is  established. — BuUgr 
Circumscriptionum, 

8.  The  International  relations  of  the  Papacy  with  foreign 
States  in  which  a  branch  of  the  Catholic  Church  not  in 
communion  with  Rome  is  established ;  e.g.  England,  Kussia, 
Greece. 

9.  The  Electors,  Ministers,  and  Courts  of  the  Pope,  con- 
sidered in  their  relation  to  foreign   States. 

10.  The  International  Status  of  the  Patriarch  of  Con- 
stantinople. 
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CHAPTER  II. 

GENERAL  OBSERVATIONS  AS  TO  THE  RIGHT  OF  THE 
STATE  TO  SUPERINTEND,  WITHIN  ITS  TERRITORIAL 
LIMITS,  ALL  RELIGIOUS  DOCTRINES  TAUGHT,  AND  THE 
TEACHERS  OF  THEM. — THE  EARLY  CONNEXION  OF 
THE    CHRISTIAN    CHURCH    WITH    THE    STATE. 

CCLXXXI.  "  Itaque  ex  tot  generibus  nullum  est 
^^  animal  prseter  hominem,  quod  habeat  notitiam  aliquam 
"  Dei:  ipsisque  in  hominibus  nulla  gens  est,  neque  tarn 
^'  immansueta  neque  tarn  fera,  quae  non,  etiamsi  ignoret 
"  qualem  habere  Deum  deceat,  tamen  habendum  sciat." 
Such  is  the  language  of  Cicero  (a). 

The  influence  of  this  universal  religious  belief  upon  the 
character  and  conduct  of  citizens  has  always  brought  the 
subject  under  the  cognizance  of  the  founders  and  the 
governors  of  States  (b).     In  this  sense  a  great  statesman 

(a)  Be  Leg.  i.  c.  viii. :  Cicero  was  deeply  impressed  with  the  truth 
that  the  citizen  who  did  not  fear  God  could  not  adequately  discharge  any 
high  or  responsible  office  in  the  State,  whether  legal  or  relating  to  the 
administration  of  public  aifairs.  See  what  he  says  about  the  Epicureans, 
severely  in  the  De  Legihus,  and  jocosely  in  his  JEjnstolcc  ; — "  Sibi  autem 
indulgentes  et  corpori  deservientes  atque  omnia,  quae  sequantur  in  vita 
quaeque  fugiant,  voluptatibus  et  doloribus  ponderantes  .  .  .  .in  hor- 
tulis  suis  jubeamus  dicere,  atque  etiam  ab  omni  societate  reipuhlicce,  cujus 
partem  nee  norunt  ullam,  nee  unquam  nosse  voluerunt,  paullisper  faces- 
sant,  rogemus." — JDe  Leg.  i.  c.  13  ;  et.  vide  c.  15. 

"  Indicavit  mihi  Pansa  mens  Epicureum  te  esse  factum  ....  Sed 
quonam  modo  jus  civile  defendes,  qiimn  omnia  tua  causa  facias  non 
civiam.^' — Ep.  ad.  Fam.  12  {^Trehatio). 

(h)  Hugonis  Grotii,  De  Imperio  summarum  potestatum  circa  sacra 
Commentarius  Post  humus . 

Montesquieu,  De  VEsprit  des  Lois,   1.  xxiv.  cc.  14-18. 

Discours,  Rapports,  et  Travaux  inedits  sur  le  Concordat  de  1801,  les 
articles  organiqiies,  etc,  etc.,  par  Jean-Etiemie  Portalis  :   publies  et  pr^- 
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and  jurist  has  observed,  "  La  religion  en  general  est  du 
"  droit  des  gens  "  (c).  The  power  exercised  by  those  who 
claim  to  be  the  authorised  expounders  of  the  Divine  will 
over  the  minds  of  their  disciples  is  necessarily  great,  and 
frequently  unlimited. 

The  reason  of  the  thing  required  that  persons  and 
doctrines  so  intimately  connected  with  the  welfare  of  society 
should  be  in  some  degree  subjected  to  the  inspection  and 
control  of  those  who  were  responsible  for  it.  Thus  Grotius 
accurately  observes,  "  Heligio  autem,  quanquam  per  se  ad 
"  conciliandam  Dei  gratiam  valet,  habet  tamen  et  suos  in 
*'  societate  humana  effectus  maximos.  Neque  enim  immerito 
''  Plato  religionem  propugnaculum  potestatis  ac  legum  et 
"  honestae  disciplinae  vinculum  vocat  "  (^). 

CCLXXXII.  Accordingly,  to  go  back  no  further,  we 
find  that  in  most  of  the  cities  of  Greece,  and  especially  in 
Athens,  the  care  of  divine  worship  was  committed  to  the 
magistrate,  who  was  often  also  the  priest  (e). 

Poly bi us  singled  out  the  religious  instruction  of  the 
Romans  (/),  influencing  as  it  did  both  the  private  conduct 


ced^s  d'une  Introduction,  par  le  Vicomte  Frederic  Porta  lis.   Paris,  1845 
(Art  Organ.  6),  p.  66. 

"  I,  however,  am  far  from  inculcating  persecution,  although  I  venture 
to  say  that  there  might  be  a  state  of  religion  in  a  country  which  it  might 
be  the  duty  of  the  State  to  prohibit.  Keligion  is  not  a  mere  matter  of 
commerce  between  man  and  his  Creator,  but  a  lively  motive  of  public 
action  ;  and  however  it  may  become  matter  of  conscience,  it  must  become 
also,  like  other  things,  a  motive  of  human  conduct,  and,  of  necessity,  a 
subject  of  human  laws,  A  State  has  a  right  to  prohibit  that  of  which 
the  prohibition  is  essential  to  its  security," — Lo)'d  Welleslei/^s  Speech  in 
the  House  of  Lords,  on  the  Motion  for  a  Committee  to  inquire  into  the 
state  of  the  laios  affecting  Roman  Catholic  Subjects,  April  1812. 

(c)  Portalis,  ubi  siqj.  p.  579. 

(d)  Grotius,  1.  ii.  xx.  44,  3,  He  proceeds  to  cite  some  striking  passage  s 
from  Philo,  Plutarch,  Ohrysippus,  and  Aristotle,  and  the  Roman  Law, 
which  support  this  view . 

(e)  "  Rex  Anius,  rex  idem  hominum  Phoebique  sacerdos." — Virg.  yEn. 
iii.  80. 

(/)  Speaking  of  Numa,  Livy  sa3's,  "  Ad  haec  consultanda  procurau- 
daque,  multitudine  omni  a  vi  et  armis  conversa,  et  animi  alic[uid  agendo 
occupati  erant,  et  Deorum  assidua  insidens  cura,  quum  interesse  rebus 
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of  the  citizen  and  the  public  administration  of  the  State,  as 
demonstrative  of  the  superiority  of  their  government  over 
that  of  all  other  nations ;  and  he  contrasts  the  general  faith 
which  prevailed  in  the  acts  of  the  God-fearing  Koman  {g) 
with  the  discredit  universally  attached  to  that  of  the  de- 
generate and  irreligous  Greek  (A). 

Long  after  the  Republic  had  decayed  under  the  fate  which 
this  wise  man  had  foretold  to  it,  the  J?/5  sacrum  was  still  con- 
sidered as  a  part  of  the  public  law  (z),  and  found  its  place  in 
the  laws  of  the  heathen  emperors.  The  celebrated  definition 
of  jurisprudence,  "  rerum  divinarum  atque  liumanarum  scien- 
"  f2«,"  viewed  in  this  light,  was  not  so  incorrect  as  is  some- 
times supposed :  it  did  not  necessarily  mean  a  knowledge  of 
theology,  but  rather  a  knowledge  of  the  laws  appertaining  to 
the  status  of  religion  as  one  of  the  established  institutions  of 
the  State  (;). 

CCLXXXIII.  (k)  It  is  true  that  the  great  doctrine  of  the 
Unity  and  Brotherhood  of  the  human  race  revealed  by  our 


humanis  coeleste  numen  videretur,  ea  pietate  omnium  pectoi'a  imhuei-at,  ut 
Jides  ac  jusjurandum  pi'oximo  legwn  ac  poenarum,  metUf  civitatem  regerentr 
—L.  i.  c.  21. 

Tolyh.  6,  7i. 

{g)  Cicero's  observations  on  the  College  of  Augurs  are  remarkable : — 
six  children  of  the  principal  Etruscans  were,  he  says,  by  order  of  the 
Senate,  brought  at  one  time  to  Rome, — ''  Ne  arstanta,  propter  tenuitatem 
hominum,  a  religionis  auctoritate  abduceretur  ad  mercedem." — De  Div. 
i.41. 

"■  Sed  dubium  non  e«it,  quin  haec  disciplina  et  ars  augurum  evanuerit 
jam  et  vetustate  et  negligentia.  Itaque  neque  illi  assentior,  qui  banc  sci- 
entiam  negat  unquam  in  nostro  collegio  fuisse  ;  neque  iUi,  qui  esse  etiam 
nunc  putat,  quae  mibi  -videtur  apud  majores  fuisse  dupliciter,  ut  ad 
reipublicse  tempus  nonnunquam,  ad  agendi  consilium  saepissime  perti- 
neret." — Cic.  De  Leg.  ii.  c.  13  ;  et  vide  c.  9,  et  De  Div.  i.  c.  15. 

Dion.  Halyc.  1.  ii.  c.  16. 

Pohjh.  6,  vi. 

(A)  Yet  see  Cic,  De  Leg.  ii.  c.  14. 

(^)  Dig.  i.  t.  ii.  2,  De  Just,  et  Jure :  "  Publicum  jus  est  quod  ad  statum 
reipublicse  Romanse  spectat.  Publicum  jus  in  sacris,  in  sacerdotibus,  in 
magistratibus  consistit." 

(j)  Bynkershoek,  De  Relig.  Peregrina.  &c.,  c.  1. 

(k)  Laurent,  Hist,  du  Droit  des  Gens,  t.  iii.  p.  367. 
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Saviour,  was  wholly  opposed  to  the  opinions  and  belief  and 
to  the  philosophy  of  the  ancients :  and  against  it  the 
Emperor  Julian  loudly  and  eagerly  protested.  But  in  the 
provisions  of  the  Koman  Law,  as  in  those  of  the  laws  of 
other  countries  with  respect  to  religion,  thus  incorporated 
with  the  constitution  of  the  State,  we  read  the  great  truth 
that  the  State  is  not  a  mere  mechanical  institution  concerned 
solely  with  the  external  life  of  its  citizens,  but  that  it  is 
built  (/)  of  necessity  upon  foundations  of  a  moral  and 
spiritual  character,  and  that  this  character  is  the  principal 
element  of  its  strength,  and  the  real  spring  of  its  continued 
existence. 

CCLXXXIV.  The  introduction  of  Christianity  tended 
still  further  to  strengthen  those  foundations,  adding  the 
sanctions  of  the  Creator's  revealed  will  (m)  to  the  voice  of 
conscience  and  the  instinctive  sense  of  right  and  wrong  by 
which  the  duties  of  the  citizen  were  supported  and  enforced. 

At  the  same  time  the  origin  and  nature  of  Christianity 
rendered  its  incorporation  into  the  State,  in  the  manner  in 
which  Pagan  worship  had  been  incorporated,  impossible. 

The  Church  began  by  direct  and  uncompromising  hostility 
to  the  existing  religion  of  the  State  (w),  with  which  it  refused 
to  be  in  any  way  identified,  and  of  which  it  was  necessarily 
altogether  intolerant.  The  maxim  of  later  times,  ''  Cujus 
"  est  regio,  illius  est  religio^''  is  blasphemous  in  theory  and 
false  in  fact  (o). 

(/)  "  Deniqiie  in  his  delinquendi  est  gravius  periculum,  ubi  Fides 
violatiir,  aut  jurisjurandi  Religio  contemnitur,  nam  grave  est  fidem 
fallere  quae  justitije  totius  firmameutum  est,  qua  non  solum  respublicee, 
sed  omnis  bumana  societas  continetur,  et  quod  perjurium  atheismo  sit 
detestabilius,  cum  perjuri  numen  agnoscere  videantur,  sed  ipsum  irridere 
audeant." — Zouch,  part  i.  s.  v.  5. 

(m)  ''  They  who  hold  Revelation  give  a  double  assurance  to  their 
country." — Burke^s  Worhs,  vol.  x.  p.  39.  Speech  on  a  Bill  for  the  Relief 
of  Protestant  Dissenters. 

(n)  Such,  for  instance,  as  must,  at  this  day,  be  the  relation  in  which 
the  Greek  Church  stands  to  the  established  religion  of  Turkey. 

Packman,  Lehrhnch  des  Kirchenrechts,  162,  157. 

(o)  Packman,  i.  135,  p.  162. 
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When  Christianity  had  triumphed,  and  become  not  only- 
one  of  the  collegia  licita  but  the  actual  religion  of  the 
nation,  it  was  still,  by  the  very  charter  of  its  being,  a  body 
distinct  from  the  State ;  touching  it,  however,  and  being 
touched  by  it,  in  so  many  ways,  that  the  teachers  of  its 
doctrines  soon  became  endowed  with  goods  and  lands,  either 
by  individuals  under  the  sanction  of  the  civil  power,  or  by 
the  State  itself.  The  Church  became,  to  borrow  a  term 
familiar  in  modern  times,  established  in  every  Christian 
kingdom. 

It  thus  became  a  collegium  licitum  (p),  under  the  protec- 
tion of  the  State  as  to  its  establishment ;  but  having  a  divine 
mission,  a  divinely  constituted  order,  a  divinely  given  doc- 
trine, it  remained,  as  it  must  ever  remain,  in  all  these  re- 
spects, independent  of  human  authority. 

CCLXXX  V.  In  return  for  endowment  and  protection  (q) 
the  Church  gave  the  State  a  security  beyond  the  reach  of 
human  laws,  for  the  obedience  and  good  conduct  of  its  sub- 
jects. She  taught  that  subjects  should  "  render  unto  Caesar 
"  the  things  that  are  Caesar's,  and  unto  God  the  things  that 
"  are  God's  :  "  that  temporal  magistracies  were  "  ordained 


(p)  "  Neqiie  societatem,  neqiie  collegium,  neque  liujusmodi  corpus 
passim  omnibus  habere  conceditur  .  .  item  collegia  Romee  certa  sunt, 
quorum  corpus  Senatusconsultis  atque  Oonstitutionibus  Principalibus 
cocfirmatum  est  .  .  .  quibus  autem  permissum  est  corpus  habere  col- 
legii,  societatis,  sive  cuj usque  alterius  eorum  nomine,  proprium  est  ad 
exemplum  Reipublicse  habere  res  communes,  arcam  communem,  et 
actorem  sive  Syndicum,  per  quem,  tanquam  in  Republica,  quod  commu- 
niter  agi  fierique  oporteat,  agatur  et  fiat.'' — I)i(/.  1.  iii.  t.  4,  1. 

Di(/.  xlvii.  22. 

Cod.  1.  i.  t.  2,  19,  23,  26  (De  Sacrosanctis  Ecclesiis)  et  t.  3  {De 
Episcopis  et  Clericis). 

{q)  Warnkonig  says :  *'  In  prima  (i.e.  Juris  Puhlici  imrte^  est  ponen- 
dum  jus  ecclesiastictim,  apud  veteres  jus  sacrum.  Hoc  jure  definitur 
ecclesise  potest  as  et  constitutio,  magistratuum  ecclesiasticorum  imperium 
et  jurisdictio,  omnisque  hierarchiae  status.  Introducta  sunt  hoc  jure 
sacra,  instituta  sancta,  ecclesiastica  judicia  et  leges  ad  res  privatas  pub- 
licasque  religione  moderandas.  Ssepe  conjuncta  esse  solet  cum  hac  juris 
publici  parte  institutionis  publicae  et  disciplinarum  artiumque  liberalium 
gumma  cura." — Instit.  Juris  Romani  Privafi,c.  i.  t.  v.  (Introd.) 
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"  of  God ;  "  that  subjects  must  obey,  "  not  only  for  wrath 
"  but  also  for  conscience  sake ;  "  "  that  the  fear  of  the  Lord 
"  is  the  beginning  of  wisdom,"  and  "  that  unless  the  Lord 
*'  keep  the  city  the  watchman  waketh  but  in  vain  "  (r).  The 
immediate  result  of  Christianity  was  to  strengthen  the  hands 
of  government,  to  render  patriotism  a  religious  as  well  as  a 
civil  duty.  "  ToUe  religionem,"  says  Leibnitz  (5),  "  et  non 
"  invenies  subditum  qui  pro  patria,  pro  republica,  pro  recto  et 
"justo,  discrimen  fortunarum,  dignitatum  vitseque  ipsius 
"  subeat,  si,  eversis  aliorum  rebus,  ipse  consulere  sibi  et  in 
"  honor  e  at  que  opulentia  vitam  ducere  possit "  {i). 

Montesquieu  speaks  in  a  similar  strain  :  "  Bayle,"says  he, 
"  ose  avancer  que  de  veritables  Chretiens  ne  formaient  pas 
"  un  etat  qui  put  subsister.  Pourquoi  non  ?  Ce  seraient 
"  des  citoyens  infiniment  eclaires  sur  leurs  devoirs,  et  qui 
"  auraient  un  tres-grand  zele  pour  les  remplir ;  plus  ils 
"  croyaient  devoir  a  la  religion,  plus  ils  penseraient  devoir 
^'  a  la  patrie.  Les  principes  du  Christianisme,  bien  graves 
"  dans  le  coeur,  seraient  infiniment  plus  forts  que  ce  faux 
"  honneur  des  monarchies,  ces  vertus  humaines  des  repu- 
**  bliques,  et  cette  crainte  servile  des  Etats  despotiques  "  (u). 

CCLXXXVL  Rome  was  the  mistress  of  the  world  when 
the  Christian  Church  was  planted,  and  was  still  the  mistress 
of  the  world  when  the  Christian  Church  was  established. 
The  connexion  therefore,  at  first,  between  Church  and  State 
was  identical  with  the  connexion  between  the  Church  and 
the  Koman  Empire  {x). 

To  make  this  coincidence  the  more  striking,  Constantine 
divided  the  Roman  Empire  into  four  prefectures : — 


(r)  Psalm  cxi.  10. 

Ecclus.  i.  16. 

(s)  Leibnitz,  Ejnst.  Censor,  contra  Piifendoj-f,  s.  vi. 

(t)  The  remark  is  well  known  :  *'  Si  Dieu  n'existait  pas,  il  faudrait 
rinventer." 

(w)  Esprit  des  Lois,  1.  24,  c.  6.  These  passages  are  cited  in  Walter^s 
Kirchenrecht,  s.  38. 

(a-)  Nobody  now  denies  that  the  donation  of  Constantine  to  Pope 
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1.  The  prefecture  of  Italy. 

2.  Of  Illyria,  excluding  the  Western  Illyria. 

3.  Of  the  Gallias. 

4.  Of  the  East. 

Each  prefecture  was  divided  into  Dioceses  or  Vicariates, 
and  these  again  into  Provinces.  The  principal  city  in  each 
province  was  called,  though  not  till  late,  in  the  language  of 
civil  life,  the  Metropolis. 

It  is  remarkable  that  the  Ecclesiastical  division  bore  a  close 
relation  to  this  order  of  the  State.  The  Patriarchates 
resembled  in  many  respects  the  four  Prefectures. 

The  Patriarchate  of  Rome  comprised  all  the  West,  Italy, 
the  Gallias,  Illyria;  the  Patriarchs  of  Antioch,  Alexandria, 
Jerusalem^  and  Constantinople  occupied  the  territories  com- 
prised in  the  Prefecture  of  the  East.  Exarchs  and  Primates 
exercised  a  jurisdiction  not  unlike  that  of  civil  Vicars  over 
Metropolitans. 

In  every  province  the  principal  city  became  the  seat  of  an 
Episcoyal  see.  It  sometimes  happened  that  one  Metropolitan 
presided  over  the  Bishoprics  of  several  provinces  (y). 

Sylvester  is  wholly  fabulous.     But  it  excited  the  indignant  regret  of 
Dante : — 

"  Ahi,  Oostantin,  di  quanto  mal  fu  matre 
Non  la  tua  conversion,  ma  quella  dote 

Che  da  te  prese  il  primo  ricco  patre.^'  Inf.  c.  xix.  1.  115. 

Before  Ariosto  wrote,  the  fraud  had  lost  its  odour  and  stank.    He  found 
tlie  donation  in  the  repository  of  things  lost  on  earth,  the  moon : — 

*'  Di  versate  minestre  ima  gran  massa 
Vede,  e  demanda  al  suo  dottor,  ch'importe. 
Uelemosina  e  (dice)  che  si  lassa 
Alcun,  che  fatta  sia  dopo  la  morte. 
Di  vari  fiori  ad  un  gran  monte  passa 
CKehhe  gia  huono  odore,  or  jiutia  forte, 
Questo  era  il  dono  (se  pero  dir  lece) 
Che  Costantino  al  buon  Silvestro  fece." 

Orland.  Fur.  c.  34,  80. 

(y)  Lequeux,  Mayiuale  Com2)endium  Juris   Canonici,  t.  iv.  p.  46.     Ta- 
bleau de  VEglise  dans  V Empire  romain,  p.  20(5. 

The  English  Canonists  and  Ecclesiastical  Historians  limit  the  Eoman 

VOL.  II,  A  A 
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CCLXXXVII.  {z)  The  tendency  and  the  object  of 
Christianity  was  not  merely  to  affect  the  spiritual  condition 
of  individuals,  but  to  form  them  into  a  peculiar  human 
Society. 

The  end  of  this  Society  was  to  obtain  immortal  happiness 
after  death — the  means  were  to  believe  in  its  Divine  Founder 
and  to  will  and  to  act  in  conformity  with  His  commands.  It 
was  in  its  nature  irrespective  of  the  material  order  of  things 
in  which  it  was  placed.  It  was  a  spiritual  society  so  far  as 
a  society  of  human  creatures  could  be  ;  but  being  necessarily 
a  Society  not  of  Spirits  but  of  men,  it  stood  in  need  of 
material  signs  and  means  to  accomplish  its  end.  It  was  a 
visible  and  material  order  of  men  united  for  a  common 
object.  As  far  as  each  individual  was  concerned,  Christianity 
was  confined  to  internal o^ersition  between  him  and  his  God  ; 
but  as  far  as  the  Society  was  concerned,  it  required,  like 
every  other  material  union,  that  is,  every  union  of  corporeal 
persons,  external  means  for  its  operation.  It  required  human 
government,  therefore,  inasmuch  as  it  was  a  human  Society, 
in  order  that,  by  the  use  of  external  and  material  means, 
the  spiritual  end  which  it  proposed  to  itself  might  be  the 
more  easily  obtained.  This  Society,  so  outwardly  shaped  and 
constituted,  is  what  we  usually  denominate  the  Church  {a). 

Patriarchate  to  a  part  of  Italy,  Sicily,  Sardinia,  and  Corsica. — BrmnhalVs 
Just  Vindication,  vol.  i.  p.  1«^6,  ed.  Oxon. 

Binghmns  Antiq.  ii.  17,  20. 

(z)  Saggio  Teoretico  di  Diritto  Natwale,  appoggiato  sul  fatto,  del  P. 
Luigi  Taparelli  {Leovino,  1845),  Parte  quinta,  Dissertazione  quinta,  c.  1-2. 

The  reader  will  find  the  ultramontane  theory  stated  with  great  acute- 
ness  of  logic  and  admirable  precision  of  language  in  this  work. 

(a)  "  The  Church,  being  a  supernatural  society,  doth  differ  from  natural 
societies  in  this,  that  the  persons  with  whom  we  associate  ourselves  in 
the  one  are  men  simply  considered  as  men  ;  but  they  to  whom  we  be 
ioined  in  the  other  are  God,  angels,  and  holy  men.  Again,  the  Church 
being  both  a  society  and  a  society  supernatural,  although,  as  it  is  a 
society,  it  have  the  self-same  original  grounds  which  other  public 
societies  have,  namely  the  natural  inclination  which  all  men  have  unto 
sociable  life,  and  consents  to  some  certain  bond  of  association,  which 
bond  is  the  Law  that  appointeth  what  kind  of  order  they  shall  be  asso- 
ciated in,  yet  unto  the  Church,  as  it  is  a  society  supernatui'al,  this  is 
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This  Society  was  independent  of  the  territorial  limits  of 
kingdoms,  but  the  individuals  composing  it  must  exist 
within  those  limits,  they  must  be  subjects  or  members  of 
a  State,  a  temporal  Society,  as  well  as  of  the  Church,  a 
Spiritual  Society  {b).  If  the  State,  in  its  corporate  capacity, 
recognised  the  religion  of  Christ,  and  established  a  Church, 
then  the  individual  Christians  were  bound  by  the  double 
tie  of  private  will  and  social  duty  to  the  authority  of  the 
Church.  But  if  it  happened  that  the  State  did  not  socially 
recognise  Christianity,  then  the  individual  Christians  must 
remain  members  of  both  Societies.  The  present  state  of 
Turkey  might  be  cited  as  an  illustration  of  the  truth  of  this 
proposition. 

In  fact  the  duties  and  the  rights  of  the  citizens  remain,  and 
those  of  the  Christian  are  superadded.  The  statement  of 
Grotius  on  the  subject  is  perspicuous  and  sound : — 

"  Atque  ita  absurdum  non  est  dari  duo  Judicia  summa, 
"  sed  generum  diversorum,  quale  est  in  sacris  Judicium 
*'  directivum  Ecclesiae  Catholicae,  et  Imperativum  summa- 
"  rum  potestatum.  Nam  nee  illo  Judicio  inter  humana 
''  ullum  est  majus  auctorifate ;  neque  hoc  uUum  majus 
"  potestate  "  (c). 

As  the  Church  has  a  peculiar  relation  to  the  State,  so 
the  Christian  nation  has  the  speciale  jus  yentis  Jidelis  (d)  in 
its   intercourse  with  Christian  nations,  as  well    as  the  jus 


peculiar — that  part  of  the  bond  of  then'  association  which  belongs  to  the 
Church  of  God  must  be  a  Law  supernatural,  which  God  himself  hath 
revealed  concerning  that  kind  of  worship  which  His  people  shall  do  unto 
Him.  The  substance  of  the  service  of  God,  therefore,  so  far  forth  as  it 
hath  in  it  anything  more  than  the  Law  of  Reason  doth  teach,  may  not 
be  invented  of  men,  as  it  is  amongst  the  Heathens ;  but  must  be  received 
from  God  Himself,  as  always  it  hath  been  in  the  Church,  saving  only 
Avhen  the  Church  hath  been  forgetful  of  her  duty." — Hooker,  Ecclesiastical 
Volity,  b.  i.  s.  15. 

(6)  The  subject  of  a  Foreign  Spiritual  Corporation  is  glanced  at  in  the 
case  of  The  Society  for  the  Propaifcttion  of  the  Gospel  v.  Wheeler,  2 
Grillison  {American)  Reports,  104. 

(c)   Grotius,  De  Imp.  summ,  potest,  circa  sacra,  c.  v.  p.  91. 
{d)    Vide  ante,  vol.  i.  p.  24. 

A  A.  2 


356  INTERNATIONAL    LAW. 

commune  with  Heathen  nations,  who  are  members  of  the 
great  community  of  States.  And  so  far  the  introduction  of 
Christianity  would  not  appear  to  have  given  rise  to  any 
difficulty  in  International  Jurisprudence. 

The  difficulty,  it  will  be  seen,  proceeds  from  the  disputes 
which  have  arisen  among  Christians  and  Christian  nations 
with  respect  to  the  external  government  of  this  spiritual,  but 
human.  Society. 

These  disputes  relate  both  to  the  person  in  ichom  this 
authority  is  lodged,  and  also  to  the  extent  of  that  autliority 
among  those  who  are  agreed  as  to  the  person  in  whom  it  is 
vested. 

The  reasoning  of  the  Roman  Church  is  this, — the  external 
and  visible  Church  must  be  governed  by  an  external,  visible 
and  infallible  authority ;  that  authority  must  be  lodged  in 
one  person,  and  that  one  person  must  be  the  Pope  ( e),  with- 
out whose  sanction  no  bishop  can  be  lawfully  appointed,  and 
who,  for  the  purpose  of  duly  exercising  the  authority,  must 
possess  a  power  irrespective  of  and  superior  to  that  of  all 
temporal  Sovereigns.  On  the  other  hand,  the  Gallican  (/) 
and   the    English    {g)    Churches,    and     many    Cismontane 

ie)   Taparelli,  par.  v.  dis.  v.  c.  2,  s.  1411. 

(/)  Dupin  states  concisely  the  Gallican  opinion,  thus:  '*  Verum  ut 
majorem  his  lucem  afferamus,  distinguenda  sunt  plura  in  Romano  Ponti- 
fice : — Primo,  quod  sit  primus  Episcoporum.  Secundo,  quod  sit  Metro- 
politanus  et  Patriarcha.  Tertio,  quod  aliquaa  habet  praerogativas,  aliqua 
jura  peculiariter  concessa.  Quarto,  quod  habet  potestatem  temporalem 
in  patrimonium  Saucti  Petri." — De  Ant.  Eccles.  Disciplina,  Diss,  Ilistorice, 
iv.  p.  368  (ed.  1788). 

{g)  The  Anglican  doctrine  on  this  point  is  well  stated  in  the  Vindieice 
Ecclesice  Anglicance  by  Mason  (ed.  1625),  p.  430.  The  dialogue  in  the 
work  is  carried  on  by  Philodoxus,  a  Romanist,  and  Orthodoxus,  an 
Anglican:  — 

"  Phil. — Christus  Dominus,  supremum  Ecclesiee  caput,  potuit  per 
seipsum  omnes  illas  Ecclesiasticas  actiones  exercere,  quarum  potestatem 
aliis  tradidit. 

"  Orth. — Rectisaime.  Quam  enim  Apostolis  prsedicandi,  baptizandi, 
ordinandi,  Eucharist iam  ministrnndi  concepit  potestatem,  quanta  quanta 
erat,  ab  ipso  solo  originera  duxit 

"  Phil, — Idem  etiam  dicendum  est  de  Papa. 

"  Orth. — Ksio,  et  de  quovis  Upiscopo." 
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canonists,  hold  that  the  Episcopate  is  not  necessarily  depen- 
dent upon  the  Pope  ;  they  assert  that  during  the  first  cen- 
turies of  the  Church,  and  at  a  still  later  period,  the  Patriarch 
of  Rome  exercised  no  jurisdiction,  properly  so  called,  over 
the  other  Patriarchs,  though  a  great  respect,  approaching 
to  homage,  might  have  been  originally  paid  by  the  Eccle- 
siastical authorities  of  all  countries  to  the  Bishop  of  the 
Imperial  City — a  respect  which  the  Galilean  Church  is  still 
willing  to  continue  {h).  The  Protestant  Churches,  which 
have  rejected  Episcopacy,  a  fortiori  deny  the  claims  of  the 
Papacy. 

The  importance  of  these  two  views,  in  their  bearing  upon 
International  Law,  is,  as  will  be  seen,  very  great.  It  must 
be  the  duty  of  the  International  Jurist  to  ascertain  whether 
these  Papal  claims  are  consistent  with  the  Rights  of 
Nations  {i)  ;  whether  they  are  supported  by  credible 
evidence,  by  the  records  and  practice  of  States  ;  whether 
the  claims  have  varied  from  time  to  time  according  to  tlie 
energy  of  pontiffs  and  the  weakness  of  princes,  or  whether 
they  have  been  always  inflexibly  the  same,  flowing  from  the 


(h)  Taparellis  mode  of  disposing  of  the  difficulty  of  the  Galilean 
Church  is  edifying :  ''  Non  pretendiamo  qui  tacciare  teologicamente  la 
opinione  gallicatia,  ma  godiamo  nel  considerare  die  la  divisione  da  uoi 
stabilita  delle  forme  di  guverno,  a  rigor  di  lilosofia,  venga  qui  a 
giustificare  la  riprovazione,  che  soffrirono  piii  volte  dalla  Chiesa,  le 
famose  proposizioni  del  1682.  I  loro  difensori  7ion  comprendeano  die 
loyicamente  la  Ohiesa  presso  di  loro  diveniva  repubblica,  eppero  non 
furono  anatenia,  ed  ei  souo  fratelli,  ben  can  fratelli :  ma  la  loro  con- 
seguenza  cola  andrehbe  a  parare,  ed  ecco  perche  nella  vigna  del 
vero  non  potea  mettere  radice,  —  eradicahif,ury —  Taparelli,  ib.  1435, 
n6te. 

{%)  Grotius  (De  Iinp.  circa  sacra)  cites  with  approbation  the  following 
passage  from  Suarez :  "  Semper  autem  servatum  videtur  ab  hominibus 
ut  licet  particulares  magistratus  Oiviles  et  Sacerdotales  diversis  homi- 
nibus tribuereutur,  quia  varietas  actioimm  istam  distinct iouempostulabat, 
nihilomiuus  suprema  potestas  utriusque  ordinis,  prsesertim  quoad  leges 
ferendas,  in  uno  Principe  collocaretur.  Et  ita  Regibus  et  Imperatoribus 
semper  tributa  fuit  hajc  potestas  in  Romana  urbe  et  imperio,  ut  ex  his- 
toriis  constat.  Idemque  de  aliis  communitatibus  verisimile  est." — Tract. 
de  Leg.  <S)-c.  1.  ii.  quae.  29,  art.  iii. 
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reason  of  the  thing  (j)  ;  and  whether  the  most  extravagant 
claims  have  not  been  the  legitimate  consequences  of  the 
premises  laid  down  by  the  Curia  Romano..  It  will  be  seen 
that  the  double  condition  of  the  Pope,  as  spiritual  chief  and 
temporal  prince,  has  greatly  complicated  a  question  suffi- 
ciently difficult  under  a  single  aspect. 

CCLXXXVIII.  When  the  seat  of  empire  was  trans- 
ferred to  Constantinople,  even  this  homage  of  comity,  so  to 
speak,  was  materially  diminished.  Theodosius  II.  indeed 
inserted  an  ordinance  in  his  Code,  that  all  nations  subject 
to  him  should  receive  the  faith  which  Saint  Peter  had 
delivered  to  the  Romans ;  and  Yalentinian  III.  forbade  the 
bishops  of  the  provinces  to  depart  from  ancient  usages  with 
out  the  sanction  of  the  Venerable  man,  the  Pope  of  the  Holy 
City  (/t). 

Nevertheless,  the  effi3ct  of  the  division  of  the  Empire  was 
to  leave  the  Bishop  of  Kome  practically  without  the  pro- 
tection of  the  Emperor,  though  theoretically  he  retained 
his  pretensions  both  to  the  territory  of  Italy  and  to  the 
allegiance  of  the  Roman  See.  The  g-enerals  of  Justinian  in 
the  middle  of  the  sixth  century  delivered  Italy  from  the 
dominion  of  the  Ostrogoths ;  but  within  twenty  years  from 
the  period  of  the  victory  of  Narses  in  Campania  (/),  a 
new  foe,  the  Lombard,  from  the  North  of  Germany, 
conquered  the  upper  part  of  Italy,  and  planted  himself  at 
Pa  via  {m). 

It  was  not  long  after  this  period  that  Pope  Gregory  the 


( ;■)    Vide  ante,  vol.  i.  part  i.  c.  iv. 

(k)   Codex  Theodos.  xvi.  1-2. 

Die  Romiscken  Pdpsf.e,  Hire  Kirche  und  ihr  Staat,  B.  i.  c.  i. 

Planck,  Geschichte  der  christlich-kirchlichen  Oesellschaftsverfassung, 
i.  642. 

Theodosius  IT.  published  his  Code  a.b.  435.  Valeiitiuiaii  III.  r3igned 
from  A. P.  424  to  455. — L'Art  de  Vei'ijier  les  Dates. 

(I)  Belisarius  was  recalled  a.d.  549  ;  Narses  destroyed  Tejas,  the  last 
Gothic  king  of  Italy,  a.d.  553. 

Justinian  died,  A.D.  565. 

(m)  A.D.  572, 
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Great,  who  had  in  vain  besought  the  Emperor  Maurice  not 
to  confirm  his  election,  became,  by  the  force  of  circumstances 
and  against  his  will,  a  temporal  prince,  and  the  Protector  of 
Civil  and  Spiritual  Rome  against  the  foreigner  and  the 
Arian,  Then  were  laid  the  foundations  of  the  mediaeval 
papacy.     But  we  must  hasten  onwards. 

CCLXXXIX.  Of  all  the  German  races  which  had 
raised  their  rude  and  vigorous  nationality  upon  the  crum- 
bling and  corrupt  civilisation  of  the  Roman  Empire,  the 
Franks  were  for  a  long  period  the  foremost  and  the  most 
powerful  in  Europe  ;  they  too  were  among  the  first  bar- 
barians who  embraced  Christianity,  and  their  subsequent 
connection  with  the  patriarch  of  Rome  laid  the  first 
foundations  of  that  system  the  consideration  of  which 
must  occupy  an  important  place  in  a  work  upon  International 
Law. 

CCXC.  The  monarchy  founded  by  Clovis  {n)  included 
nearly  the  whole  of  Gaul  and  the  greater  part  of  what  is 
now  called  Germany.  In  the  hands  of  his  successors,  the 
newly-founded  kingdom  was  divided  and  brought  to  the 
verge  of  dissolution,  but  the  Mayors  of  the  Palace  grafted 
the  energy  and  talent  of  the  Carlovingian  upon  the  decaying 
stock  of  the  Merovingian  dynasty  {o), 

Pepin  d'Heristal  reunited  the  kingdom  which  he  governed, 
though  without  the  title  of  King ;  as  did  his  illustrious  son, 
Charles-le-Marte^/?),  who  earned  the  gratitude  of  Christen- 
dom by  delivering  her  (^)  from  the  agressions,  till  then  re- 
sistless, of  the  infidel  Saracen.  Pepin-le-Bref,  the  son  of 
Charles,  added  to  the  real  power  of  the  monarchy  the  title 
of  King :  which,  for  sixty-five  years,  the  Carlovingians  had 
allowed  to  decorate  the  puppets  in  whose  name  they  ruled. 
Pepin-le  Eref  (r)  took  a  step  fraught  with  the  most  important 

(w)  A.D.  485. 

(o)  A.D.  687,  the  date  of  the  victory  by  which  P^pin  reunited  Austria 
(Oesterreich)  and  Neustria  {Westerreich) . 

(j))  A.D.  714.  {q)  A.D.  732,  7a7,  at  Poitiers  and  Narbonne. 

(r)  A.D.  752. 
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consequences,  both  to  the  future  relations  of  the  Church  and 
State  in  France,  and  to  the  international  relations  of  every 
State  with  the  See  of  Kome:  he  invoked  the  aid  of  religious 
sanction  to  secure  his  throne,  and,  first  of  the  Frank  Kings, 
caused  himself  to  be  crowned  in  the  Cathedral  of  Soissons, 
by  St.  Boniface,  the  first  Archbishop  of  Mayence. 

St.  Boniface,  himself  an  Anglo-Saxon,  was  devoted  to  the 
Roman  See.  He  persuaded  the  bishops,  not  only  in  Germany, 
but  in  Gaul,  where  they  appear  to  have  been  previously 
independent,  to  acknowledge  submission  to  the  successors  of 
St.  Peter  at  Rome. 

At  the  time  of  Pepin's  coronation,  the  Roman  See  was  in 
the  deepest  distress.  The  King  of  the  Lombards  (5)  had  seized 
upon  the  Exarchate  of  Ravenna,  where  the  last  remnant  of 
the  authority  of  the  Greek  Emperor  remained,  and  threat- 
ened Rome  with  destruction. 

Stephen  II.,  the  then  Bishop  of  Rome,  appears  to  have 
first  endeavoured  to  renew  his  relations,  long  practically  se- 
vered, with  the  Greek  Emperor  [t) ;  but  as  the  danger  became 
more  and  more  jiressing,  he  resolved  to  implore  the  assistance 
of  the  Franks,  then  renowned  throughout  Europe  for  their 
victories  over  the  enemies  of  the  Christian  faith,  and  whose 
King,  as  St.  Boniface  had  written,  alone  enabled  him  to 
execute  his  apostolical  mission  in  Germany  with  safety  or 
effect  (u). 

CCXCI.  The  consequences  of  this  resolution  have  ever 
since  affected  the  destinies  of  the  world.  The  compact 
between  the  spiritual  and  secular  Powers  of  Western 
Europe  {x)  was  soon  adjusted  ;  the  necessities  of  both  arranged 
without  difficidty  the  terms.  Stephen  II.  consecrated  Pepin 
anew  in  the  Church  of  St.  Denis  ;  and  at  the  same  time  also 
his  two  sons  Charles  and  Carloman  ;  he  absolved  the  con- 
secrated usurper  from  the  oath  of  allegiance   which  he  had 


(s)   Astolplius.  (t)   A.D.  751. 

(w)  lianke,  h.  i.  c.  i.  (.r)  Koch,  Tableau  des  Rev.  i.  32. 
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sworn  to  Childeric,  the  remaining  phantom  of  the  Mero- 
vingian dynasty ;  and  adjured  the  Frank  lords,  in  the  name 
of  Christ  and  St.  Peter,  to  be  faithful  to  their  new  Sovereign ; 
and,  lastly,  he  conferred  on  Pepin  and  his  two  sons  the 
dignity  of  Patricians  of  Rome. 

Pepin  was  not  wanting  in  substantial  marks  of  gratitude 
for  the  aid  which  the  spiritual  power  had  rendered  to  his 
new-made  throne.  He  drove  the  Lombards  out  of  the  Ex- 
archate (i/),  and  conferred  the  fertile  provinces  comprised 
under  that  name,  not  upon  the  Greek  Emperor,  to  whom  by 
strict  right  they  appertained,  but  upon  the  Bishop  of  Rome  : 
declaring  with  an  oath,  that  he  had  embarked  in  the  contest, 
not  for  the  favour  of  many,  but  "  pro  amore  Petri  et  venia 
*'  delictorum  "  {z). 

CCXCII.  Grotius  in  that  part  of  his  great  work,  De  Jure 
Belli  et  Pads,  in  which  he  argues  that  Kings  who  do  not 
hold  their  sovereignties /^/^'z/oj/rre  cannot  alienate  any  part 
of  them,  deals,  among  other  supposed  instances  to  the  con- 
trary, with  the  story  that  Louis,  the  successor  of  Charle- 
magne, restored  the  City  of  Rome  to  Pope  Paschal  (a.d. 
817);  and  his  language  is  remarkable  respecting  the 
character  and  status  of  the  Pope  and  of  the  Roman  people 
at  this  period:  "Nee  quod  idem  ille  Ludovicus  urbem 
"  Romam  Paschaii  Pontitici  reddidisse  legitur  ad  rem  facit, 
*^  cum  Franci  imperiumin  urbem  Romam  a  populo  Romano 
"  acceptum  reddere  po',)ulo  eidem  recte  potuerint,  cujus 
'^  populi  personam  sustuiehat  is  qui  primi  ordinis  princeps 
"  erat'\a). 

CCXCIIL  What  Pepin  began  Charlemagne  com- 
pleted (b).     That   mighty  monarch,  while  engaged    in  the 


(y)  The  Arclibisliop  of  Ravenna,  wliile  the  war  of  the  Lombards  witli 
Pepin  and  Charlemagne  lasted,  seized  every  opportunity  of  defjdug  the 
authority,  spiritual  and  temporal,  of  the  Roman  See. 

Muratori,  Amiali,  t,  iv,  pp.  347,  371. 

Savigny,  Gesehichte  des  Rdmischen  Rechts  iin  MiUelalier,  i.  359. 

(s)  Ranke,  b.  i.  c.  1 .  {a)  L.  ii.  3,  xiii. 

(h)  A.D.  768. 
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work  of  exterminating  the  Lombard  dominion,  repaired  to 
Eome,  and  ratified  the  endowments  of  Pepin  (c).  Charle- 
magne was  received  at  Eome  with  the  honours  due  to  an 
Exarch  and  Patrician  {d),  and  under  these  titles  he  began 
to  put  in  force  that  jurisdiction  over  the  Ecclesiastical  State 
which  the  Greek  Emperors  and  Exarchs  had  exercised 
before  him. 

It  was  not,  however,  till  after  a  quarter  of  a  century  had 
passed  away  that  Charlemagne  was  fully  installed  in  the 
dignity  of  his  imperial  predecessors.  The  Pope  again  in- 
vited his  all-powerful  ally  to  Rome ;  but  this  time  it  was 
against  a  domestic  and  not  a  foreign  foe.  Leo  III.,  like 
Pius  IX.  in  our  time,  could  no  longer  resist  the  contending 
factions  which,  in  Rome  itself,  set  at  nought  his  authority. 
The  victor  of  Western  Europe  reinstated  the  Pope  in  his 
authority,  who,  in  return,  placed  upon  his  head  (e),  while 
he  knelt  at  the  altar  of  St.  Peter's,  upon  Christmas  Day, 
A.D.  800,  the  Crown  of  the  Western  Empire,  and  proclaimed 
him  Emperor  of  the  Romans. 

This  was  one  of  the  rare  conjunctures — the  reigns  of 
Constantine  and  Justinian  alone  furnish  similar  instances — 
in  which  the  Church  and  State  were  thoroughly  incorporated. 
Certain  it  is,  that  these  Emperors  exercised,  whether  with 
or  without  the  consent  of  the  Church  (/),  functions  and 
jurisdictions  which  partook  largely  of  a  spiritual  character. 
Nor  can  it  be  denied  that  a  new  kind  of  power  over  religion 
was  now  conferred  upon  the  Governor  of  the  State.  As  a 
civil  magistrate,  heathen  or  Christian,  he  had  always  had 
control  over  all  that  concerned  the  welfare  of  society,  and 
therefore,  incidentally,  some  power  over  the  subject  of 
religion  ;  but  now  he  was  constituted  its  protector  (^). 

(c)  A.D.  774.  (d)  Koch,  Tableau  des  Rev.  i.  42. 

(e)  The  Pope  seems  to  have  considered  the  coronation  as  a  necessary 
confirmation  of  the  act  of  the  civil  or  constitutional  law. 

(/)  PhilUpjts,  Kirchenrecht ,  iii.  60,  61. 

{y)  See  some  remarks  of  Portalis  (as  cited  in  Lequeux,  iv.  535)  upon 
the  fifth  article  of  the  Organic  Articles  of  Napoleon. 

Phillipps,  Kirchenrecht,  iii.  382, 
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CCXCIV.  The  Papac}^  thus  placed  under  the  protec- 
tion of  the  Frank  Emperor,  remained  more  or  less  in  the 
same  relation  to  his  successors,  the  Emperors  of  Germany, 
until  the  1st  of  August,  1806  (A)  ;  they  then  became  the 
Emperors  of  Austria,  and  this  relation,  long  practically  dis- 
used, nominally  as  well  as  really  ceased. 

The  hands  of  Charlemagne's  successor  were  too  feeble  to 
hold  the  sceptre  of  his  vast  dominions,  from  the  divisions  of 
which  sprang  the  distinct  nationalities  of  States  and,  in  some 
measure,  of  Churches,  which  afterwards  composed  the  com- 
monwealth of  Europe. 

It  should  be  observed  that,  by  the  Constitution  of  Charle- 
magne, the  German  and  French  clergy  were  under  the  control 
of  the  Bishop,  the  Bishop  of  the  Metropolitan,  the  Metropo- 
litan not  of  the  Pope,  but  of  the  Emperor. 


{Ji)  In  a  little  pamphlet  published  at  Vienna,  184^),  entitled  Deutsch 
oder  Russisch,  will  he  found  some  striking  remarks  on  the  consequence  of 
this  change  : — "  Die  Deutsche  Kaiserstellung  war  die  Grundlage,  auf 
welcher  die  osterreichische  Monarchie  emporgewachsen.  Ungeachtet  des 
ungliicklichen  politischen  und  kirchlichen  Systems,  durch  welches  sich 
Oesterreich  mehr  und  mehr  von  Deutschland  ahsonderte,  war  die  his- 
torische  Kaiseridee,  doch  nach  innen  und  aussen  machtiger,  als  die 
habshurgischen  Fiirsten  einsahen,"  u.s.w.     Pp.  6,  7. 
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CHAPTER  III. 

THE  GROWTH  OB^   THE  AUTHORITY  AND  PRETENSIONS 
OF  THE  POPE. 

CCXCV.  For  a  while  after  the  death  of  Charlemagne, 
the  Papal  power  seems  to  have  been  greater  than  the  Impe- 
rial ;  but  soon  after  the  German  Emperors  were  seated  on  the 
throne,  the  political  subjection  of  the  Popes  is,  as  a  matter 
of  history,  unquestionable.  They  were  content  for  a  time 
to  countenance  with  their  authority  a  new  political  system 
which  sprang  up  about  this  period  in  Europe,  according  to 
which  all  Christians  belonged  to  a  great  Republic,  of  which 
the  Spiritual  Chief  was  the  Pope,  and  the  Temporal  chief 
the  Emperor  («). 

For  a  time  this  doctrine  was  a  formidable  instrument  in 
the  hands  of  the  Emperor.  The  great  protector  of  the 
Church,  in  the  exercise  of  his  office,  watched  over  the  interests 
of  the  Roman  See,  convened  general  councils,  and  claimed 
the  prerogative  of  nominating,  or  at  least  confirming,  the 
Pope.  Such  a  prerogative  was  exercised  from  the  time 
of  Otho  the  Great  to  that  of  Henry  IV.  Henry  III. 
deposed  three  schismatical  Popes,  and  nomiuated  more  than 
one  German  Pope. 

CCXCVI.  Otho  and  his  successors  created  the  great 
ecclesiastical  princes  of  Germany  (^),  thereby  weakening  the 
empire,  but  unintentionally  constituting,  perhaps,  a  defence 
for  the  German  National  Church  against  Rom  e,  such  as  at 


(a)  Koch,  i.  78-81. 

(6)  German  canonists  contend  that  the  Roman  cardinalate  was  formed 
on  the  model  of  these  ecclesiastical  princedoms. 
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the  Council  of  Ems,  in  the  reign  of  Joseph  II.,  all  but  esta- 
blished the  complete  and  entire  independence  of  that  Church 
from  the  See  of  Rome. 

Before  the  beginning  of  the  fourteenth  century,  the 
majesty  of  the  German  Imperial  crown  had  faded  away  ; 
the  federal  system  had  destroyed  it,  and  the  Emperor  was 
only  the  Suzerain  of  the  many  independent  States  which 
composed  it  (<?).  Upon  the  ruins  of  the  Imperial  authority 
arose  the  edifice  of  Papal  power  in  its  fullest  dimensions  ;  of 
this  edifice  the  skill,  energy,  and  ability  of  Gregory  YII. 
(d){Hildehr and),  2iho\\i  the  year  1073,  had  already  laid  the 
deep  and  careful  foundations,  and  from  a.d.  1074  to  1300  it 
lifted  up  its  head  over  all  the  dominations  of  the  earth. 

CCXCVII.  And  here  it  must  be  observed  that  these 
events  had  imported  new  and  strange  elements  into  Inter- 
national Law : — 

First.  A  great  spiritual  had  become  a  considerable  secular 
powder,  and  tlie  difficult  question  had  arisen  how  were  other 
secular  States  to  carry  on  their  relations  with  it  ? 

Secondly.  This  spiritual  powder  was  no  longer  identified 
with  the  limits  and  extent  of  one  dominion  ;  it  claimed  equal 
authority  over  many  distinct  kingdoms,  which  stood  as  it 
were  apart  from,  and  yet  were  most  intimately  connected 
with  this  foreign  power.  It  wielded  an  authority  over  the 
citizens  of  every  kingdom,  and  exacted  an  allegiance  upon 
oath  from  them  far  above  that  which  the  municipal  law  of 
their  own  country  could  impose,  or  the  temporal  Sovereign 
enforce. 

Thirdly.  In  process  of  time  it  collected  2^  feudal  revenue  oi 
no  inconsiderable  amount  from  the  governors  and  subjects  of 
foreign  realms. 

Fourthly.  This  spiritual  ruler  claimed  and  exercised  a 
power  of  absolving  Sovereigns  and  subjects  from  their  oatfis. 

(c)  Koch,  i.  1. 

(d)  His  election  was  confirmed,  at  his  own  request,  by  the  Emperor. 
His  Papacy  extended  from  1073  to  1085  ;  he  had  been  suhdiaconus  under 
six  Popes, 
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Fifthly.  This  spiritual  power  claimed  for  the  officers 
which  it  employed  in  each  kingdom  a  status  Avholly  distinct 
from  that  of  the  subjects  of  each  kingdom,  whether  these 
officers  were  or  were  not  born  subjects  of  the  kingdom  {e). 
This  separate  status  was  claimed  for  the  persons  and  the 
property  of  the  clergy  (clerus),  and  the  laiv  by  which  they 
were  to  be  governed.  Justinian  had  intended  to  Christianise 
as  well  as  compile  the  fabric  of  Roman  jurisprudence.  He 
meant  to  be  the  religious  as  well  as  the  civil  legislator  of  the 
world.  The  Christian  faith,  the  Christian  doctrine,  the 
status  of  the  Christian  clergy  in  all  its  branches,  are  the 
subjects  of  his  laws  (/). 

It  was  not,  however,  in  their  clerical  character,  but  as 
subjects  in  their  civil  capacity,  that  the  clerus  claimed  to  live 
under  the  Civil  Law  of  Rome  ;  and  it  appears  even  from 
one  of  the  Constitutions  of  Clothaire,  as  early  as  a.d.  560, 
and  from  various  records  of  the  ninth  and  eleventh  centuries, 
that  in  the  Frank  kingdom  the  clergy  were  permitted  to  live 
under  the  Roman  law.  It  seems,  however  (and  the  fact  is 
very  remarkable),  that  even  then  the  clergy  in  Lombardy 
had  the  option  of  declaring  whether  they  would  live  under 
the  Roman  or  Lombard  law  {g).  So  early  was  the  struggle 
begun  between  the  nationality  of  the  individual  and  the  law 
of  the  order  to  which  he  belonged. 

But  while  the  clergy  lived  under  the  Civil  Law  of  Rome 
they  were  pretty  much  in  the  same  predicament  as  the  con- 
quered provincials,  who  were  equally,  in  the  early  part  of  the 
Middle  Ages,  allowed  to  choose  a  personal  law  distinct  from 
the  law  of  their  domicil(/i).     When  various  foreign  spiritual 


(e)  Savic/ny,  Geschichtedes  RomisehenRechtsini  Mittelalter,  i.  }  41, 142. 

(/)  Milman,  Hist,  of  Latin  Christianity,  i.  355,  &c.,  contains  an  able 
review  of  these  laws  of  Justinian. 

{g)  "  Ego  Teopertiis  archipresbiter  Ecclesise  Sancti  Juliani  qui  pro- 
fessiis  sum  legem  vivere  Langubaidorum." — Vi(h  Savig7iy,  ubi  sujjr.  It 
seems,  however,  that  this  power  of  option  was  confined  to  Lombardy. 

(A)  Saviyny,  Geschiehte  R.  R.  ii,  274.  At  first  the  spiritual  edicts 
contained  large  and  literal  extracts  from  the  Roman  Civil  Law. 
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enactments,  and  at  last  the  elaborate  compilations  of  the 
Canon  Law,  were  promulgated,  the  difficulty  of  reconciling 
a  foreign  spiritual  with  a  domestic  secular  allegiance  became 
greater,  or,  at  least,  the  distinction  became  sharper  and  more 
prominent  between  the  two. 

That  those,  whose  sacred  office  it  is  to  be  the  teachers  of 
religion  should  be  clothed  with  a  privileged  and  cosmopo- 
litan character  seems  to  be  in  accordance  with  the  natural 
feelings  of  man  in  every  part  of  the  world  not  Avholly 
barbarous  and  uncivilised.  We  know,  from  the  travels  of 
a  most  intelligent  Roman  Catholic  missionary  in  China  and 
Thibet,  that  in  these  interesting  countries  this  notion  very 
generally  prevails  (/) ;  but  the  subject  immediately  under 
our  consideration  is  that  of  an  imperium  in  imperiOi  caused 
by  the  double  allegiance  of  the  native  clergy. 

CCXCVIII.   The  collision    between  the  two  powers  of 

{i)  "  Nous  nous  hatames  de  nous  rendre  cliez  le  Regent,  et  de  lui  faire 
part  de  la  deplorable  entrevue  que  nous  avions  eue  avec  Ki-Chan.  Le 
premier  Kalon  avait  eu  connaissance  des  projets  de  persecution  que  les 
Mandarins  chinois  tramaient  entre  nous.  II  tacba  de  nous  rassurer,  et 
nous  dit  que,  prot^geant  dans  le  pays  des  milliers  d'etrangers,  il  serait 
assez  fort  pour  nous  y  faire  jouir  d'une  protection  que  le  governement 
thibetain  accordait  a  tout  le  monde,  Au  reste,  ajouta-t-il,  lors  me  me 
que  nos  lois  interdiraient  aux  etrangers  I'entree  de  notre  pays,  ces  lois  ne 
pourraient  vous  atteindre.  Lps  religieux,  les  hommes  de  priere,  etant  de 
tous  les  pays,  ne  sont  etrangers  nulle  part :  telle  est  la  doctrine  qui  est  en- 
seign^e  dans  nos  saints  livres.  II  est  ecrit :  La  cMvre  jaune  est  sans  patrie, 
et  le  Lama  na  j^as  de  famille.  ,  .  .  Sha-Ssa  ^tant  le  rendez-vous  et  le 
sejour  special  des  bommes  de  priere,  ce  seul  titre  devrait  toujours  vous  y 
faire  trouver  libert(5  et  protection. 

"  Oette  opinion  des  Bouddbistes,  qui  fait  du  religieux  un  bomme  cosmo- 
polite, n'est  pas  simplement  une  peusee  <lcrite  dans  les  livres  :  mais  nous 
avons  remarque  qu'elle  ^tait  passee  dans  les  mceurs  et  les  babitudes  des 
lamaseries.  Aussitot  qu'un  bomme  s'est  ras6  la  tete,  et  a  revetu  le  costume 
religieux,  il  renonce  a  sou  ancien  nom  pour  en  prendre  uu  nouveau.  Si 
Ton  demande  a  un  Lama  de  quel  pays  il  est,  il  repond :  Je  n'ai  pas  de 
patrie,  mais  je  passe  mes  jours  dans  telle  lamaserie.  Oette  maniere  de 
penser  et  d'agir  est  meme  admise  en  Ohine,  parmis  les  bonzes  et  les  autres 
especes  de  religieux,  qu'on  a  coutume  de  designer  par  le  nom  generique 
de  Tcbou-kia-jin,  bomme  sorti  de  la  famille." —  Voyage  dans  le  Thibet, 
par  M.  Hue,  Pretre,  Missionnaire  de  la  Congregation  de  Saint-Lazare,  vol. 
ii.  p.  357, 
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Church  and  State,  accordingly,  arose  soon  after  the  time  of 
Charlemagne,  and  has  continued  in  a  greater  or  less  degree 
up  to  the  present  time. 

The  temporal  Sovereign  soon  began  to  claim  as  incidents 
both  to  his  royal  status,  and  to  the  independence  of  his 
country,  various  rights,  which  had  for  their  object  the  control 
of  Papal  encroachment ;  of  this  nature  were  what  are  some- 
times designated  collectively  as  Jura  rnojestatis  circa  sacra, 
the  principal  of  which  were  : — 

1.  Jus  advocatice — the  right  of  protecting  the  Church 
establishments  in  his  dominions  { S chut zr edit),  that  right 
which  in  private  patrons  was  called  the  jus  patroiiatus. 

2.  Jus  cavendi — the  right  of  preventing  the  introduction 
of  laws  for  the  government  of  the  national  clergy  at  variance 
■with  their  civil  obligations  {Recht  der  Vorsorge). 

3.  Jus  inspicieiidi — the  right  of  inquiring  into  the  manner 
in  which  the  temporalities  of  this  great  corporation  in  his 
kingdom  were  administered,  and  of  rectifying  abuses  {j  ). 

CCXCIX.  Now,  for  the  first  time,  it  should  seem  that 
the  Roman  Pontiff  claimed  the  title  of  Pope  (Ji),  to  the  ex- 
clusion of  all  other  bishops,  who  had  hitherto  been  equally 
designated  by  it.  The  celibacy  of  the  clergy,  which  had 
taken  no  root  in  Germany,  England,  or  the  northern 
kingdoms,  and  -was  continually  disregarded  in  France  and 
Spain,  was  practically  enforced,  and  a  powerful  link  w^hich 
connected  that  order  with  the  State  was  broken  off,  w^hile  a 
new^  link,  which  connected  it  with  a  foreign  power,  was  forged 
(/).   The  Popes  ceased  to  date  their  acts  from  the  years  of 

(y)   Traite  de  la  Prerogative  royale,  i.  cTi.  viii.  {Lorieux). 

(U)  Koch,  TabL  des  Revol.  i.  Periode  iv.  p.  106. 

(/)  See  that  monument  of  German  industry  and  erudition,  ChrisfMche 
Kirchemjeschichte,  von  J.  M.  SchrocM,  xxvi.  Tlieil  SQ,  for  the  {ConcordatMin 
IFortnafiense)  Concordat  of  Worms,  a.d.  1122,  concluded  between  Henry 
y,  and  Pope  Calixtus  II.  The  Sovereigns  were  allowed,  contrar}'^  to 
Gregory  YII.'s  intention,  to  preserve  the  hare  feudal  tie,  by  presenting 
with  the  sceptre  the  regale  to  the  Bishop.  The  important  words  in  the 
Concordat  are,  "  Electus  per  sceptruni  regale  abs  te  accipiat." 

Koch,  ih.  121. 
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the  reign  of  the  Emperor,  or  to  stamp  their  coin  with  his 
impress  ;  the  investiture  of  the  ring  and  crosier,  which  bound 
the  clergy  very  closely  to  the  State,  was  successfully  refused. 
The  Sovereign  was  bound  to  nominate  or  confirm  the 
nomination  of  any  prelate.  The  Prefect  of  Rome  was 
required  to  take  the  oath  of  homage  and  allegiance  to  the 
Pope,  instead  of  to  the  Emperor  ;  and  it  was  with  truth  that 
Gregory  VII.  wrote  to  the  German  nation  respecting  the 
Emperor: — "  Non  ultra  putet  sanctam  Ecclesiam  sibi  sub- 
"  jectam,  sed  praelatam  ut  dominam  "  (m).  Quite  consis- 
tently he  claimed  the  empire  as  a  fief  of  the  Roman  Church, 
and  exacted  from  Hermann  of  Luxemburg,  whom  he  set  up 
as  an  anti-Emperor  to  Henry  IV.,  a  formal  oath  of  vassalage. 
Tribute  was  exacted  from  and  paid  by  the  greater  part  of 
European  States  to  the  Pope.  Royal  dignities  were  con- 
ferred and  taken  away,  oaths  of  loyalty  imposed  and  annulled 
at  the  bidding  of  the  Roman  See  (n).  Hitherto  the 
Emperors  had  exercised  the  right  of  confirming  the  election 
of  the  Popes  and  of  deposing  them  ;  the  same  rights  were 
now  claimed  by  the  Popes  over  the  Emperors,  and  indeed 
over  all  other  Sovereigns.  It  was,  perhaps,  a  natural 
consequence  of  extending  the  spiritual  power  of  excommuni- 
cation to  secular  matters.  The  multiplication  of  religious 
orders  claiming  exemption  from  the  jurisdiction  of  the  State 
and  devoted  to  the  Roman  See,  though  one  of  those  orders 
was  destined  to  furnish  its  deadliest  enemy,  tended,  as  well 
as  the  Crusades,  to  strengthen  the  hands  of  the  Pope ;  for 
it  was  not  merely  against  infidels  that  this  weapon  w^as  used. 
Crusades  were  preached  by  Popes  against  refractory 
C/iristian  Kings  and  Republics  such  as  Venice  in  1309  (o)  ; 


(w)  Epist.  1.  iv.  c.  8. 

Koch,  ih. 

{n)  Collier,  speaking  of  Beckefs  opposition  to  the  Constitutions  of 
Clarendon  (a.d.  1164),  observes,  "  His  tenet,  that  the  Civil  Government 
had  its  authority  from  the  Church,  was  a  grand  mistake,  and  misled  his 
practice." — Church  History,  vol.  ii.  p.  828,  ed.  1840. 

(o)  Portalis,  Introd.  vii. 
VOL.    II.  B  B 
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against  schismatical  princes,  such  as  the  Greeks  and 
Kussians ;  against  pagans,  like  the  Sclavonic  tribes  on  the 
Baltic;  against  heretics,  like  the  Vaudois,  the  Albigenses, 
and  the  Hussites  {p). 

A  confusion  of  ideas  generated  a  confusion  of  authorities. 
Heresy,  which,  if  it  attacked  the  law  of  the  State,  might  be 
a  political  crime,  was  punished  with  equal  severity  when  it 
was  a  religious  error.  Infidelity  to  the  Church  was  put  on 
the  same  footing  as  rebellion  against  the  throne.  The  In- 
quisition secured  to  the  ecclesiastical  authority  the  arm  of  the 
secular  power  without  any  right  of  inquiry  or  intervention 
as  a  condition  of  its  use  {q).  Meanwhile  the  territory  of 
the  Roman  See  was,  from  various  causes,  largely  increased ; 
so  also  was  her  wealth,  by  contributions  (annates)  from  all 
countries,  and  her  power,  from  the  causes  already  mentioned, 
to  which  should  be  added  her  claims  to  collate  to  benefices 
which,  under  the  pretext  of  rights  of  concurrence  and 
prevention,  she  often  enforced  to  the  injury  of  the  national 
prelate  (r). 

It  is  true  that  many  of  these  pretensions,  especially  the 
last,  were  founded  upon  the  decretals  of  Isidore,  now  univer- 
sally acknowledged  to  have  been  forged  during  the  early 
part  of  the  ninth  century  (5) ;  but  it  is  difficult  to  deny  that 
they  flowed  as  strict  logical  consequences  from  the  prin- 
ciples on  which  Rome — who,  to  borrow  the  French  expres- 
sion, "  ne  recule  pas  " — founded,  both  at  this  and  at  a  much 
later  period,  her  authority  {t). 


(p)  Koch,  ih.  1 36,  1 37,  notes.  (q)  Foi'talis,  uhi  sup. 

(r)  Koch,127,  111. 

(s)  "  It  is  impossible,  to  deny  (Dean  Milman  says),  that,  at  least  by 
citing- without  reserve  or  hesitation,  the  Koman  Pontiffs  gave  their  delibe- 
rate sanction  to  this  great  historic  fraud." — Hist,  of  Latin  Christianity, 
vol.  i.  p.  379. 

{t)  Miille7''s  defence  is  eloquent  and  ingenious : — "  "Wenn"'die  Hier 
archie  ein  Uebel  ware,  besser  doch  als  Despotic  ;  sie  sei  eine  leimerne 
Mauer,  sie  ist's  doch  gegen  Tyrranei.  Der  Priester  hat  sein  Gesetz,  der 
Despot  hat  keins  ;  jener  beredet,  letzterer  zwingt ;  jener  predigt  Gott, 
letzterer   sich.     Man   spricht  wider  die   Unfehlbarkeit ;  wer  darf  eine 
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CCC.  About  1152  A.D.,  the  Decretum,  a  systematic 
compilation  of  the  existing  canons  and  laws  of  the  Church, 
was  compiled  by  Gratian  and  approved  of  by  the  Pope. 
About  1235  A.D.,  Pope  Gregory  IX.  caused  his  chaplain 
to  reduce  into  a  regular  order  and  system  the  constitutions 
of  former  Popes,  including  with  them  his  own,  and  also 
the  canons  of  the  third  {u)  and  fourth  {x)  Councils  of 
Lateran  ;  these  are  the  Decretals.  The  Sext  or  Sixth 
book  of  Decretals  was  added  by  Boniface  YIII. ;  Clement 
y.  began  another  compilation,  afterwards  published,  called 
The  Clementines',  another  was  made  by  John  XXII., 
constituting  the  Extravag antes  Johannis.  To  this  were 
added,  in  1483,  other  decrees  of  Popes,  the  Extravagantes 
Communes.  These  celebrated  compilations  received  tne  most 
deliberate  stamp  of  the  Roman  Church's  approbation,  and 
were  ordered  to  be  publicly  taught  in  all  her  schools,  and  to 
become  the  law  of  all  her  tribunals.  The  provisions  con- 
tained in  them  have  never  been  expressly  repealed  by  the 
Papal  authority  which  originally  sanctioned  them ;  though 
many  canonists  hold  that  some  of  them  have  fallen  into 
desuetude. 

These  compilations  constitute  that  body  of  Papal  Law, 
which  is  known  by  the  name  of  Corpus  Juris  Canonici. 


Verordnimg  imweise  oder  imgerecht  nennen,  uiid  ihr  Gehorsam  versagen  ? 
— wider  den  Papst,  als  ob  ein  so  grosses  Ungliick  ware,  wenn  ein  Auf- 
seher  der  christliclien  Moral  dem  Ehrgeis  uiid  der  Tyrranei  befelileii 
korrnte,  bis  Heher  und  niclit  weiter  ! — wider  die  Personalimmunitat,  als 
ob  ein  grosses  Ungliick  ware,  dass  jemand  olme  Lebensgefabr  ftir  die 
Recbte  der  Menschbeit  reden  diirfte  ! — wider  ihren  Rei-jbtbum,  als  waren 
die  Laien  gebessert,  wenn  der  Priester  mit  ibnen  darbt ! — wider  Steuer- 
freibeit ;  die  franzosiscbe  Clerisei  giebt  so  viel  als  die  Laien  ; — wider 
Usurpationen,  oliue  zu  berechnen  was  die  Fiirsten  der  Kircbe  zu  restituiren 
batten  fiir  Kriege,  Bedriickimgen,  Commenden,  Pensionen,  Reiinionen; — 
wider  die  vielen  Kloster,  nicbt  wider  die  Vermebrung  der  Kasernen; — 
wider  secbzigtausend  ebelose  Geistlicbe,  und  nicbt  wider  bimdert  taiisend 
ebelose  Soldaten." — Midler,  Fiirstenhund.  Werke,  B.  ix.  S.  164,  cited  by 
Walter,  Kir-chenrecht,  41,  note. 

(m)  Held  in  tbe  time  of  Alexander  III.,  a.d.  1179. 

(.r)  In  tbe  time  of  Innocent  III.,  a.d.  1215. 

B  B  2 
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It  is  intended  to  be  the  law  of  a  foreign  Spiritual  Chief 
for  the  government  of  a  particular  class  of  the  subjects  of 
independent  States.  To  all  nations,  however,  but  the 
Roman  States,  it  constituted  a  body  of  Foreign  Law.  It  is 
now  universally  acknowledged  that  it  depends,  as  well  as  the 
jus  novissimum,  or  later  Canon  Law,  for  its  civil  authority 
upon  the  degree  of  Reception  which  has  been  accorded  to  it 
by  the  State. 

Now  in  this  body  of  Canon  Law  are  contained,  as  will  be 
seen  in  the  following  chapters,  principles  and  doctrines 
utterly  subversive  of  the  independence  of  States,  and  incon- 
sistent with  the  first  principles  of  International  Law. 
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CHAPTER  IV. 

THE  CORPUS  JURIS  CANONICI — THE  PRIXCIPLES  CON- 
TAINED THEREIN,  AND  IN  SUBSEQUENT  BULLS,  AT 
VARIANCE    WITH    INTERNATIONAL  LAW. 

CCCI.  The  Decretals  which  appear  to  be  inconsistent 
with  the  independence  of  foreign  States,  are  known  by  the 
following  titles,  taken  from  the  words  with  which  they 
begin  : — 

1.  Venerabilem. 

2.  SolitcE. 

3.  Ad  ApostoliccE, 

4.  Clericis  Laicos. 

5.  Quod  oUm, 

6.  Unam  Sanctum  and  Meruit, 

7.  Bomani  Principes, 

8.  Pastoralis, 

9.  Si  Fratrum. 

10.    De  Consuetudine. 

CCCII.  The  Emperor  Henry  VI.  died  in  a.d.  1197. 
The  majority  of  the  electoral  Princes  chose  Philip  of 
Swabia  for  his  successor ;  the  minority,  Otho  of  Brunswick, 
son  of  Henry  the  Lion.  Philip  had  been  excommunicated 
by  the  Pope  for  spoliating  the  Church's  property.  Both 
Princes  were  crowned.  Innocent  III.  sent  a  lesiate  into 
Germany,  ordering  the  Princes  to  acknowledge  Otho. 

Duke  Berthold  of  Zahrino^en,  with  the  other  Princes  who 
supported  Philip,  sent  a  complaint  to  the  Pope  that  his  legate 
had  done  wrong,  whether  he  acted  in  the  capacity  of  elector 
or  of  judge. 
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As  an  elector  he  had  thrust  his  sickle  into  another  man's 
harvest,  and  derogated  from  the  rights  of  the  Princes.  As 
a  judge  he  had  decided  in  favour  of  one  party  in  the  absence 
of  the  other,  who  had  not  been  cited. 

Innocent  replied  to  this  in  a  letter  which  appears  as  the 
Thirty-fourth  chapter  of  the  Sixth  title  of  the  First  book  of 
the  Decretals  of  Gregory  IX.,  and  begins  witli  the  word 
Venerahilem^  and  was  issued  probably  in  A.D.  1202.  This 
Decretal  opens  with  a  recital  of  the  above-mentioned  com- 
plaints, and  goes  on  to  recognise  the  power  of  election  to  be 
by  law  and  usage  vested  in  the  Princes  :  "  praesertim  cum 
"  ad  COS  jus  et  potestas  hujusmodi  ab  Apostolica  sede  per- 
"  venerit,  quas  Romanum  Imperium  in  personam  magnifici 
"  Caroli  a  Grsecis  transtulit  in  Germanos."  The  Princes, 
on  the  other  hand,  ought  to  acknowledge,  and  have  acknow- 
ledged, "  quod  jus  et  auctoritas  examinandi  personam  electam 
*'  in  Regem,  et  promovendam  ad  Imperium,  ad  nos  spectat, 
'*  qui  eum  inungimus,  consecramus  et  coronamus.  Est  enim 
*'  regulariter  et  generaliter  observatum,  ut  ad  eum  exami- 
"  natio  personso  pertineat,  ad  quem  impositio  manus  spectat." 
The  leirate  had  not  discharged  the  office  of  an  elector 
(^electoris)  or  a  judge  {cognitoris)^  but  of  a  denouncer  {^de- 
nunciatoris)  of  an  improper  choice.  The  voters  for  the 
improper  person  had  thrown  away  their  votes  («).  The 
unfitness  of  the  chosen  was  indisputable ;  *'  sunt  enim 
"  notoria  impedimenta  Ducis,  scilicet  excommunicatio 
*'  publica,  perjurium  manifestum,  et  persecutio  divulgata, 
''  quam  progenitorei^  ejus  et  ipse  praesumpserunt  in  Apo- 
•'  stolicam  sedem  et  alias  Ecclesias  exercere." 

Moreover,  the  Duke  had  taken  an  oath  against  being 
Emperor.  If  it  were  an  unlawful  oath,  it  bound  him  as  the 
Israelites  were  bound  by  their  oath  to  the  Gibeonites,  though 
fraudulently  procured. 


{a)  \  maxim,  it  may  be  observed,  subsequently  incorporated  into 
English  jurisprudence. —  Oldknow  v.  JJ^ainwri///it,  '2  Burrow  Reports, 
1017. 
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Besides,  "  utrum  vero  dictum  juramentum  sit  licitum  vel 
"  illicitum,  et  ideo  servandum  an  non  servandum  extiterit, 
"  nemo  sanns  mentis  ignorat  ad  nostrum  judicium  pertinere." 

Lastly,  it  is  suggested  that  if  the  Duke  were  to  succeed 
his  brother,  who  had  succeeded  his  father,  the  electors  would 
seem  to  lose  their  liberty  of  election,  as  the  dignity  would 
appear  hereditary. 

The  remarkable  points  in  this  Decretal  are  the  asser- 
tions : — 

1.  That  the  right  of  the  electors  was  derived  through  the 
Roman  See. 

2.  That  the  Pope  had  a  right  to  examine,  and  therefore 
to  reject,  the  elected  whom  he  was  called  upon  to  consecrate 
and  crown. 

3.  That  an  improper  choice  by  the  majority  gave  the  Pope 
the  power  of  sanctioning  the  choice  of  the  minority. 

4.  That  excommunication,  and  ancestral  as  well  as  personal 
offences  against  the  Roman  See,  disqualified  a  person  from 
being  elected. 

5.  That  to  the  Pope  it  belonged  to  judge  whether  a  person 
should  be  absolved  from  an  oath,  Avhether  it  were  lawful  or 
unlawful,  given  bona  fide  or  procured  by  fraud. 

CCCIII.  About  the  same  time  (a.d.  1200)  the  same 
Pope  wrote  to  the  Emperor  at  Constantinople  touching 
the  injury  done  to  the  Patriarch  of  Constantinople  by 
placing  him  on  a  footstool  to  the  left  of  the  throne. 

In  this  Decretal,  the  Sixth  chapter  of  the  Thirty-third 
title  {h)  of  the  First  book  of  the  Decretals,  and  which  begins 
8olit(B,  the  Emperor  is  shown  the  folly  of  supposing  that 
the  passage  in  St.  Peter's  first  Epistle  (ii.  13  e^  seq.)  could  in 
any  way  indicate  that  the  Priesthood  was  subject  to  the  Tem- 
poral Power.  Various  reasons  are  alleged — the  last  is  very 
remarkable  :  — 

"  Praeterea  nosse  debueras  "  (the  Pope  says  to  the  Em- 
peror), "  (\wodi  fecit  Deus  duo  magna  luminaria  in  firmamento 

(6)  T>e  Majoritate  et  Ohedientia. 
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"  ccbU  :  luminare  majus,  ut  prceesset  diei:  ct  luminare  minus, 
"  ut  prcBesset  nocti:  utrumque  magnum,  sed  alterum  majus. 
"  Ad  firmamentum  igitur  coeli,  hoc  est,  universalis  Ecclesiae, 
"  fecit  Deus  duo  magna  luminaria,  id  est,  duas  instituit  dig- 
"  nitates,  quae  sunt  Pontificalis  auctoritas  et  Regalis  potestas. 
"  Sed  ilia,  quae  praeest  diebus,  id  est  spiritualibus,  major  est : 
"  quae  vero  carDalibus,  minor:  ut,  quanta  est  inter  solem  et 
"  lunam  tanta  inter  Pontifices  et  Reges  differentia  cognos- 
"  catur.  Haec  autem  si  prudenter  attenderet  Imperatoria 
"  celsitudo,  non  faceret,  aut  permitteret  Constantinopoli- 
"  tanum  Patriarcham,  magnum  quidem  et  honorabile 
"  membrum  Ecclesiae,  juxta  scabellum  pedum  suorum  in 
"  sinistra  parte  sedere  :  cum  alii  Reges  et  Principes,  Archie- 
"  piscopis  et  Episcopis  suis  (sicut  debent)  reverenter  assur- 
"  gant." 

It  is  difficult  to  extract  any  other  position  from  this 
Decretal  than  that  the  kingdoms  of  the  earth  were  in  all 
respects  subjected  to  the  Church,  and,  therefore,  to  the 
Pope  (c). 

CCCIV.  The  advantage  which  accrued  to  the  most  ex- 
travagant of  Papal  claims  from  the  baseness  and  wickedness 
of  King  John  of  England,  is  a  well-known  page  of  history. 
Before,  however,  John  became  "  a  gentle  corwertite  "  {d)  and 
resigned  his  crown  to  the  Pope,  that  monarch  had  invoked 
the  interference  of  Rome  to  stay  the  irruption  of  King 
Philip  in  Normandy. 

A  "  denunciatio "  was  made  by  John  to  Innocent  III. 
against  Philip,  charging  him  with  the  breach  of  a  truce  made 
between  France  and  England. 

Innocent  wrote  on  behalf  of  John  to  Philip,  who  returned 
for  answer  that  the  Pope  had  no  right  to  interfere  between 
Kings,  or  between  him  and  his  vassal.     Then  Innocent,  in 


(c)  Walter  thinks  that  this  Decretal  says  no  more  than  that  Christen- 
dom was  divided  between  the  authority  of  the  King  and  the  Church — 
that  the  Pope  w-as  at  the  head  of  the  Church,  and  therefore  the  central 
point  of  spiritual  life. — Kirchenrecht ,  s.  41. 

{d)  King  John,  act  v.  sc.  1. 
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the  year  1204,  issued  the  Decretal  (e),  beginning  "  Novit 
"  ille,"  which  may  be  divided  into  three  parts  ;  — 1.  An 
assertion  of  the  general  principle  of  Papal  jurisdiction  in 
these  matters,  viz.  that  tliough  he  had  no  jurisdiction 
"  judicare  de  feudo,"  yet  he  had  "  decernere  de  peccato  ;  " 
that  John  had,  according  to  the  Scripture, "  told  to  the 
*'  Church  "  (/)  the  offence  of  his  brother  King,  and  the  Pope 
therefore,  "  ad  regimen  universalis  Ecclesiaj  vocati,"  must 
hear  the  cause  by  himself  or  his  legate.  That  his  power  to 
do  so  was  the  gift  of  God,  not  of  man  ;  that  there  was  no 
exemption  for  Kings  any  more  than  for  private  persons ; 
that  the  Emperor  Theodosius  had  even  hiid  down  in  his 
Code  that  at  any  time,  and  in  any  suit,  the  appeal  of  either 
plaintiff'  or  defendant  to  Rome  put  an  end  to  every  inferior 
jurisdiction. 

2.  That  a  charge  of  breach  of  faith  to  a  treaty  {rupta 
pads  foedera)  no  doubt  appertained,  ratlone  causcBf  to  the 
Church. 

3.  Therefore,  "  praedicto  Legato  dedimus  in  prajceptis,  ut 
"  (nisi  Rex  ipse  vel  soUdam  pacem  cum  praedicto  Rege 
"  reformet,  vel  saltem  humiliter  patiatur,  ut  idem  Abbas  et 
'*  Archiepiscopus  Bituricen  de  piano  cognoscant,  utrum 
"  justa  sit  quaarimonia,  quani  contra  cum  proponit  coram 
'•  Ecclesia  Rex  Anglorum,  vel  ejus  exceptio  sit  legitima, 
"  quam  contra  eum  per  suas  nobis  literas  duxit  exprimendam) 
"  juxta  formam  sibi  datam  a  nobis  procedere  non  omittat." 

The  Legate  accordingly  went  to  Meaux,  held  a  coun(dl 
there,  and  began  to  proceed  against  Philip  by  censures. 
The  French  Bishops  ap[)ealed  to  Rome  ;  the  appeal  was 
received.  The  representative  of  the  Bishops  appeared. 
John  was  cited,  and,  not  appearing,  the  cause  was  decided, 
in  pain  of  his  contumacy,  in  favour  of  France,  and  the 
crown  of  England  was  in  consequence  stripped  of  the 
greatest  part  of  its  continental  possessions  (g). 

(e)  Decret.  Greg.  ix.  1.  2,  t.  i.  c.  xiii. 

(/)  St.  Malthetv,  c.  xviii. 

(g)  Philli^yps,  Kirchenrecht,  iii.  238. 
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CCCV.  The  Emperor  Frederic  II.,  who  began  his  reign 
A.D.  1212,  waged  nearly  a  forty  years'  war  with  the  pre- 
tensions of  Kome. 

The  end  of  the  contest  is  well  known.  He  was  deposed 
on  July  17,  1245,  by  a  sentence  of  Innocent  lY.,  with 
the  advice  of  the  Council  at  Lyons.  All  his  subjects 
were  released  from  their  obedience  ;  all  who  might  hereafter 
aid  him  were  excommunicated.  The  sentence  was  duly 
placed  by  Boniface  VIII.,  under  the  title  ^'  de  sententiaet  re 
judicata,^''  in  the  sixth  book  of  the  Decretals  (Ji) ;  it  is 
known  by  the  title  ad  ApostoUccR. 

Four  principal  premises  are  stated  for  the  conclusion  of 
the  sentence : — 

1.  His  frequent  perjury,  shown  in  violating  the  peace 
between  the  Church  and  the  Empire. 

2.  His  sacrilege,  in  imprisoning  certain  cardinals  and 
prelates  on  their  way  to  the  council  convened  by  Innocent's 
successor. 

3.  A  vehement  suspicion  of  heresy  (z). 

4.  He  had  harassed  both  ecclesiastics  and  laymen  in  the 
kingdom  of  Sicily,  which  he  held  as  a  fief  from  the  Pope 
and  which  he  had  exhausted  by  his  tyranny. 

5.  He  had  entered  into  negotiations  with  the  Saracens, 
and  carried  on  a  criminal  intercourse  with  Saracen  women. 

The  Pope,  it  will  be  seen,  founded  his  right  to  judge,  and 
his  power  to  depose  Kings,  upon  the  declaration  of  Our  Lord 
to  St.  Peter:  "  Whatsoever  thou  shalt  bind  on  earth  shall 
"  be  bound  in  heaven  "  ij). 

The  condemnatory  part  of  the  sentence  is  as  follows  {k)  x — 

(A)  L.  2,  t.  14.  The  Biillarium  (Ooequelines,  Rom8e,  1740)  contains 
some  various  but  unimportant  readings  of  this  sentence. 

(^■)  "De  haeresi  quoqiie  non  dubiis  et  levibus  sed  difticilibus  et  eviden- 
tibus  argnmentis  siispectas  habetm'."— This  is  pretty  much  in  the  style  of 
Dogberry  s  reasoning,  "  Masters,  it  is  proved  already  that  you  are  little 
better  than  false  knaves  ;  and  it  will  go  near  to  be  thought  so  shortly ." 
— Much  Ado  about  Nothing,  act  iv.  sc.  2. 

(.;)  St.  Mattheiv,  xvi.  19. 

(k)  The  avowed  objects  of  convening  this  First  Council  of  Lyons  were 
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"  Nos  itaqne  super  prsemissis,  et  quampluribus  aliis  ejus 
"  nefandis  excessibus,  cum  fratribus  nostris  et  Sancto  Con- 
"  silio  deliberatione  prashabita  diligenti  (cum  Jesu  Christi 
"  vices  licet  immeriti  teneamus  in  terris,  nobisque  in  B. 
"  Petri  persona  sit  dictum:  Quodcunque  ligaveris  super 
"  terram,  ligatum  erit  et  in  coelis) :  memoratum  Principem 
*'  qui  se  imperio  etregnis,  omnique  honore  ac  dignitate  red- 
"  didit  tarn  indignum,  quique  propter  suas  iniquitates  a  Deo, 
'•  ne  regnet,  vel  imperet,  est  abjectus,  suis  ligatum  peccatis, 
"  et  abjectum,  omnique  honore  ac  dignitate  privatum  a  Do- 
"  mino  ostendimus,denunciamus,  et  nihilominiis  sententiando 
"  privamus :  omnes,  qui  ei  juramento  fidelitatis  tenentur 
"  adstricti,  a  juramento  hujusmodi  perpetuo  absolventes ; 
"  auctoritate  Apostolica  firmiter  inhibendo,  ne  quisquam  de 
"  caetero  sibi  tanquam  Imperatori  vel  Regi  pareat  vel  quo- 
*'  modolibet  par  ere  intendai  (/).  Decernendo  quoslibet,  qui 
"  ei  deinceps  velut  Imperatori  vel  Regi  consilium  vel 
"  auxilium  praestiterint,  seu  favorem,  ipso  facto  excommuni- 
"  cationis  sententiae  subjacere.  lUi  autem,  ad  quos  in 
"  eodem  imperio  Imperatoris  spectat  electio,  eligant  libere 
"  successorem.  De  prefato  Sicilian  regno  providere  cura- 
"  bimus,  cum  eorundem  fratrum  nostrorum  consilio  sicut 
"  viderimus  expedire  "  (m). 

This  sentence  was  received  as  law  in  various  parts  of 
Christendom ;  and  though  Frederic  II.  maintained  a  strong 
party  in  the  Empire  to  the  last,  the  sentence  was  published 
in  England  by  Henry  III.,  and  the  Ecclesiastical  Princes 
of  Germany  elected  a  new  King  of  the  Romans. 

CCCVI.     The  second  Council   of   Lyons,  held   thirty 


to  take  into  consideration  the  abuses  of  the  Cliurch  and  the  defence  of 
Constantinople,  then  threatened  by  the  Turks. ^See  the  History  of  the 
Council  at  length,  Mattheio  Paris,  663,  &c. 

Ward's  Laiv  of  Nations,  ii.  59-71. 

(/)  The  words  in  italics  are  in  the  Bullarium. 

{rn)  Phillipps,  in  his  Kirchenrecht,  published  1850,  laments  the  neces- 
sity, but  defends  the  authority  and  lawfulness,  of  the  Pope's  sentence.— 
K  3,  pp.  221-3. 
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years  afterwards,  decided  upon  the  confirmation  of  the 
election  of  the  Emperor  Rodolph,  the  renunciation  of 
Alphonso,  King  of  Arragon,  to  the  Imperial  dignity,  and 
the  excommunication  of  those  who  should  interfere  with  a 
priest  publishing  Ecclesiastical  censures  against  a  Sove- 
reign (n). 

CCCVII.  It  will  have  been  observed  that  the  sentence 
upon  the  Emperor  Frederic  II.  was  given  by  the  advice 
of  the  Council  at  Lyons:  and  we  find  the  second  Council 
of  Lyons  taking  cognizance  of  questions  of  great  aecular 
importance.  The  (Ecumenical  Councils  (o)  had,  in  course 
of  time,  become  a  tribunal,  before  which  were  discussed  the 
principal  International  affairs  of  Christendom,  not  only 
articles  of  faith  and  matters  of  religion,  but  the  conduct  of 
Princes,  their  trial  and  punishment,  the  precedency  and 
rank  of  nations,  and  the  disputed  successions  to  kingdoms. 
These  Councils  were  called,  even  by  Voltaire  (/;),  the  Senate 
of  Europe. 

The  canonists  define  a  Council  to  be  an  assembly  of  pre- 
lates and  doctors  to  settle  matters  concerning  religion  and 
the  discipline  of  the  Church  (g). 

These  Councils  admit  of  various  subdivisions,  into  (1) 
General  Councils;  (2)  National  Councils;  (3)  Provincial 
Councils;  (4)  Diocesan  Councils.  It  is  only,  however,  with 
General  Councils  that  International  Law  is  concerned. 

These  (Ecumenic  or  General  Councils  are  divided  into 
(a)  those  which  form  a  portion  of  the  Corpus  Juris  Canonici 
(the  effect  of  which  upon  International  Law  will  presently 
be  noticed),  and  (^)  those  which  have  been  held  subsequent 
to  these  compilations. 

With  respect  to  the  former,  according  to  the  authorities 
of  the  Latin  Church,  there  have  been — 


(n)    Ward,  ii.  73.  (o)    Ward,  ih.  55,  56. 

{p)  Essai  sur  les  Mceiirs  et  V Esprit  des  Nations,  cli.  Ixvii. 
(q)  Monsieur  Durand  de  Maillane's  Didionnaire  de  Droit  canoniquBf 
tome  premier,  titre  Ooxcile. 
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(a)  Eight  General  Councils  in  the  East, 


1.  Nice  (1) 

326 

2.  Constantinople  (1) 

.      381 

3.  Ephesus           .... 

431 

4.  Clialcedon       .... 

451 

6.  Constantinople  (2) 

663 

6.  Constantinople  (3) 

680 

7.  Nice  (2)          .... 

787 

8.  Constantinople  (4) 

.     869 

Seven  General  Councils  in  the  West. 

9.  Lateran  (1)     . 

1123 

10.  Lateran  (2) 

. 

1139 

11.  Lateran  (3) 

. 

1179 

12.  Lateran  (4) 

• 

1215 

13.  Lyons  (1) 

. 

1245 

14.  Lyons  (2) 

. 

1274 

16.  Vienne    . 

.         .         t 

1311 

With  respect  to  the  latter,  there  have  been  (y9),  according 


to  the  same   authority,  seven  General   Councils, 
nulla  in  corpore  juris  mentio  fit.''^ 


quorum 


16.  Pisa         .        .         . 

1409 

17.  Constance        .... 

1414 

18.  Basle 

1431 

19.  Florence          .... 

1439 

20.  Lateran  (5)     . 

1512 

21.  Trent 

1545 

22.  Vatican  or  Rome  (r) 

1870 

The  division  of  General  Councils  is  adopted  by  the  Latin 
Church.  But  it  is  incorrect  and  contradicted  by  undoubted 
historical  facts.  The  Greek  Church  does  not  recognise 
any  QEcumenical  Council  since  that  of  Constantinople  in 
869  A.D.  The  English  Church  has  recognised  no  General 
Council  since  the  period  of  the  Reformation. 

It   is     manifest  that   a  much  greater    International    {s) 


See  a  very  remarkable  work,  Documenta 


(;•)    Concilium  Vaticanum 
ad  illustrandum   Concilium   Vaticanum  anni   1870,  published  by  Dr.  J. 
Friedrich  at  Nordlingen,  1871. 

(s)  It  is  probably  with  reference  to  these  Councils,  that  Orotius  jsays  ; 
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authority  and  influence  is  to  be  ascribed  to  the  Councils  of 
the  Undivided  Church  than  to  those  which  have  been  holden 
by  one  branch  only  of  the  Church. 

With  respect  to  the  four  first  Councils,  Justinian  decreed 
that  the  canons  contained  in  them  should  be  observed  as 
laws  (t)  ;  and  the  Canon  Law  declares,  "  Inter  caetera  Con- 
*'  cilia,  quatuor  esse  scimus  venerabiles  Synodos,  quae  totam 
"  principaliterfidem  complectuntur,  quasi  quatuor  Evangelia, 
*^  vel  totidem  Paradisi  flumina  "  (ii). 

In  England,  the  Legislature  enacted  that  the  High  Com- 
missioners appointed  by  Queen  Elizabeth  should  have  no 
power  to  "  adjudge  any  matter  or  cause  to  be  heresie,  but 
"  only  such  as  have  heretofore  been  determined,  ordered,  or 
"  adjudged  to  be  heresie,  by  the  authority  of  the  Canonical 
"  Scriptures,  or  by  the  first  four  General  Councils,  or  any 
"  of  them,  or  by  any  other  General  Council  wherein  the 
"  same  was  declared  heresie  by  the  express  and  plain  words 
''  of  thesaid  Canonical  Scriptures,  or  such  as  hereafter  shall 
"  be  ordered,  judged,  or  determined  to  be  heresie,  by  the 
"  High  Court  of  Parliament  of  this  realm,  with  the  assent 
*^  of  the  Clergy  in  their  Convocation  "  (x). 

The  International  character  of  these  General  Councils 
is  nowhere  moreforcibly  stated  than  in  the  work  of  a  cele- 
brated English  divine ; — 


'^  Synodic!  canones  qui  recti  sunt,  collectiones  sunt  ex  generalibus  legis 
divinse  pronuntiatis,  ad  ea,  quae  occurrunt,  aptatse  ;  hi  quoque  aut  mou- 
strant,  quod  divina  lex  preecipit,  aut  ad  id,  quod  Deus  suadet,  hortantur. 
Et  hoc  vere  Ecclesite  Christianse  est  officium,  ea  quae  sibi  a  Deo  tradita 
sunt  tradere  et  eo  quo  tradita  sunt  modo." — De  J.  B.  et  P.  {Froleg.)  51. 

it)  "  Sancimus  igitur,  vim  legu.m  ohtinere  sacros  ecclesiasticos  canones 
in  Sanctis  quatuor  synodis  expositos  vel  confirmatos,  hoc  est  in  Niceena 
trecentorum  decern  et  octo,  et  in  Constantinopolitana  centum  quinqua- 
ginta  sanctorum  patrum,  et  in  Ephesina  prima,  in  qua  Nestorius  condem- 
natus  est,  et  in  Chalcedonensi,  in  qua  Eutyches  cum  Nestorio  auathemate 
percussus  est.  Prsedictarum  enim  sacrarum  synodorum  et  dogmata  ut 
sacras  scripturas  suscipimus,  et  canones  tanquam  leges  observamus." — 
Nov.  cxxxi.  1. 

(m)  Decret.  I.  Dist.  xv.  c.  i.  3.  1,  et  vide  c.  ii. 

(4  1  Eliz.  c.  i.  s.  36. 
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'*  Now  as  there  is  great  cause  of  commuiiion,  and  con- 
'^  sequently  of  laws,  for  the  maintenance  of  communion 
"  amongst  nations,  so,  amongst  nations  Christian,  the  like 
''  in  regard  even  of  Christianity  hath  been  always  judged 
"  needful.  And  in  this  kind  of  correspondence  amongst 
"  nations,  the  force  of  General  Councils  doth  stand.  For, 
"  as  one  and  the  same  Law  Divine,  whereof  in  the  next 
"  place  we  are  to  speak,  is  unto  all  Christian  Churches  a 
"  rule  for  the  chiefest  things,  by  means  whereof  they  all  in 
"  that  respect  make  one  Church,  as  having  all  but  one  Lord, 
"  one  faith,  and  one  baptism  (?/),  so  the  urgent  necessity  of 
"  mutual  communion  for  preservation  of  our  unity  in  these 
"  things,  as  also  for  order  in  some  other  things  convenient 
*'  to  be  everywhere  uniformly  kept,  maketh  it  requisite  that 
"  the  Church  of  God  here  on  earth  have  her  laws  of  spiritual 
"  commerce  between  Christian  nations — laws,  by  virtue 
"  whereof  all  Churches  may  enjoy  freely  the  use  of  those 
*'  reverend,  religious,  and  sacred  consultations,  which  are 
"  termed  Councils  General.  A  thing  whereof  God's  own 
*'  blessed  Spirit  was  the  Author  (z) ;  a  thing  practised  by 
*'  the  holy  Apostles  themselves  ;  a  thing  always  afterwards 
"  kept  and  observed  throughout  the  world ;  a  thing  never 
*'  otherwise  than  most  highly  esteemed  of,  till  pride,  ambi- 
"  tion,  and  tyranny  began,  by  factious  and  vile  endeavours, 
^^  to  abuse  that  Divine  intention  unto  the  furtherance  of 
"^  wicked  purposes.  But,  as  the  just  authority  of  civil  courts 
*^  and  parliaments  is  not  therefore  to  be  abolished,  because 
"  sometimes  there  is  cunning  used  to  frame  them  according 
"  to  the  private  intents  of  men  over-potent  in  their  common- 
''  wealth,  so  the  grievous  abuse  which  hath  been  of  Councils 
"  should  rather  cause  men  to  study  how  so  gracious  a  thing 
"  may  again  be  reduced  to  that  first  perfection,  than  in 
"  regard  of  stains  and  blemishes,  sithence  growing,  be  held 
"  for  ever  in  extreme  disgrace.  To  speak  of  this  matter  as 
"  the  cause  requireth,  would  require  very  long  discourse. 

{yyjEphes.  iv.  5,  (2)  Acts  XY.  28. 
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'^  All  I  will  presently  say  is  this,  whether  it  be  for  the  find- 
"  ing  out  of  anything  whereunto  Divine  Law  bindeth  us, 
"  but  yet  in  such  sort  that  men  are  not  thereof  on  all  sides 
*'  resolved  ;  or  for  the  setting  down  of  some  uniform  judg- 
"  ment  to  stand  touching  such  things,  as  being  neither  way 
"  matters  of  necessity,  are  notwithstanding  offensive  and 
"  scandalous,  when  there  is  open  opposition  about  them ;  be 
"  it  for  the  ending  of  strifes,  touching  matters  of  Christian 
"  belief,  wherein  the  one  part  may  seem  to  have  probable 
*'  cause  of  dissenting  from  the  other ;  or  be  it  concerning 
"  matters  of  polity,  order,  and  regiment  in  the  Church,  I 
*^  nothing  doubt  but  that  Christian  men  should  much  better 
"  frame  themselves  to  those  heavenly  precepts  which  our 
"  Lord  and  Saviour  with  so  great  instancy  gave  (a),  as  con- 
**  cerning  peace  and  unity,  if  we  did  all  concur  in  desire  to 
"  have  the  use  of  ancient  Councils  again  renewed,  rather 
"  than  these  proceedings  continued,  which  either  make  all 
"  contentions  endless,  or  bring  them  to  one  only  determina- 
"  tion,  and  that  of  all  other  the  worst,  which  is  by  sword  " 
"  (b). 

It  is  manifest,  however,  that  these  Western  Councils  had 
become,  at  the  time  of  the  deposition  of  Frederic,  mere  in- 
struments for  extending  the  power  and  avenging  the  quarrels 
of  the  See  of  Rome. 

CCCVIIL  In  some  sense,  too,  it  may  be  observed  that  the 
Universities  of  Europe  have  been  considered  the  expositors 
of  International  Ecclesiastical  Law.  Philip  III.  of  France 
invoked  the  aid  of  the  University  of  Paris  in  his  contest 
with  Pope  Boniface  VIII.,  and  compelled  the  members  of 
that  learned  society  to  examine  into  the  pretensions  of  the 
Pope  ;  and  it  is  remarked  by  Spittler  (c)  that  a  more 
dangerous  enemy  to  the  Papacy  could  not  have  been  aroused, 
inasmuch  as  at  that  period  Universities  were  indignant  with 


(a)  John  xiv.  27. 

{h)  Hooker,  Ecclesiastical  Polity,  b.  i.  cb.  10,  §  14. 

(c)   Geschichte  des  Fapstthums  (1828),  p.  172. 
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the  Pope,  on  account  of  the  privileges  which  he  had  accorded 
to  the  Mendicant  Orders,  and  which  trenched  upon  the 
academical  rights.  The  Universities  were  also  resorted  to 
by  Henry  YIII.,  at  the  suggestion  of  Cranmer,  to  obtain 
the  much  desired  divorce  from  his  innocent  wife  ;  and  after 
the  lapse  of  nearly  three  centuries,  by  Mr.  Pitt,  in  order  to 
ascertain  what  the  opinions  of  Roman  Catholics  were  as  to 
the  alleged  conflict  between  their  allegiance  to  the  Pope  and 
to  their  temporal  Sovereign,  previously  to  the  removal  of 
their  civil  disabilities  in  England  {d), 

CCCIX.  To  return,  however,  to  the  task  of  tracing  the 
continuous  development  of  the  claims  of  Papal  authority 
over  independent  States. 

The  connection  between  France  and  Rome,  which,  before 
the  tenth  century,  had  been  so  intimate,  and  which  after 
that  period  had  been  exchanged  for  the  alliance  of  Germany, 
was  again  renewed  after  the  quarrel  with  the  race  of  Hohen- 
staufen. 

Various  Popes,  as  has  been  stated,  had  taken  refuge  in 
France  since  the  reign  of  the  Emperor  Henry  IV. ;  and  at 
the  time  when  Frederic  II.  was  dethroned,  St.  Louis  reigned 
in  France.  But  the  grandchild  of  St.  Louis  was  by  no  means 
disposed  to  submit  to  the  authority  which  the  Popes  had 
claimed  in  Germany. 

Philip  IV.  (the  Handsome)  discovered  the  necessity  of 
taxing  his  clergy  as  well  as  his  laity,  in  order  to  defray  the 
expenses  of  his  wars  with  Edward  I.  of  England. 

The  Third  (e)  (1179)  and  Fourth  (/)  (1215)  Councils  of 
Lateran  had  laid  down  the  principle  that  the  State  had  no 
authority  whatever  over  the  property  of  the  Church. 

Boniface  VIII.  sought  to  enforce  this  maxim  against 
Philip  IV.  in  a  Decretal  fulminated  in  1 296,  which  certainly 
begins  with  the  assertion  of  a  very  un conciliating  proposition  : 
"  Clericis  Laicos   infestos  oppido  tradit  antiquitas,  quod  et 

{d)   Vide  post.  (e)  Can.  19.  (/)  Can.  44. 

VOL.  II.  CC 
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"  prsesentium  experimenta  temporum  manifeste  declarant, 
"  dum  suis  finibus  non  contenti  nituntur  in  vetitum,  ad 
*'  illicita  fraena  relaxant,  nee  prudenter  attendunt,  quam  sit 
*'  eis  in  Clericos  Ecclesiasticasve  personas  et  bona  interdicta 
"  potestas  "  {g).  It  went  on  to  declare  that  all  secular 
authorities  imposing,  and  all  spiritual  authorities  paying, 
a  ny  taxes  (it  must  be  assumed,  according  to  the  defenders 
of  the  Decretals,  to  speak  only  of  new  taxes),  without  the 
authority  of  the  Holy  See,  should  incur  excommunication 
2J950 /oc^^>,  from  which  they  should  not  be  relieved  even  in 
articulo  mortis,  without  the  special  licence  and  authority  of 
the  Pope,  '*  cum  nostrse  intentionis  existat,  tam  horrendum 
"  secularium  potestatum  abusum  nullatenus  sub  dissimula- 
"  tione  transire." 

CCCX.  In  A.D.  1304,  Benedict  XL,  the  gentle  succes- 
sor of  the  arrogant  Boniface,  by  a  Decretal  beginning 
*^  Quod  olim  "  (A),  &c.,  took  away  the  punishment  from  the 
clergy  who  payed  new  taxes,  provided  that  they  had  first 
deliberated  in  synod,  and  agreed  that  the  tax  was  imposed 
on  account  of  necessity,  or  for  the  general  good ;  and  even 
in  that  case  the  Pope  was  to  be  first  consulted. 

CCCXI.  Boniface  VIIL,  by  the  BnW'  Ausculta  Fili^' 
further  explained  to  Philip  the  Handsome  that  he  and  all 
other  Kings  were  subject  to  the  Pope,  and  set  before  him 
many  of  his  offences,  especially  his  debasing  the  coin  of  his 
realm,  and  finally  advised  him  to  make  peace  with  the  Church 
and  prepare  for  an  expedition  to.  the  Holy  Land.  The 
text  of  Scripture  upon  which  the  Pope  chiefly  relied  was 
this  passage  in  Jeremiah  (i.  10.)  : — *  See  I  have  this  day 
"  set  thee  over  the  nations,  and  over  the  kingdoms,  to  root 
"  out  and  to  pull  down,  and  to  destroy,  and  to  throw  down, 
"  to  build,  and  to  plant."  The  next  step  of  Boniface  was  to 
call  a  Council  at  Rome,  and,  in  1302,  to  promulgate  the 


{g)  Sexti  Decret.  1.  3,  t.  23,  c.  iii. 

(K)  Extravag.  Comm.  ].  3,  t.  xiii.  De  Immunitate  Ecclesiarum, 
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famous  Decretal  beginning  "  Unam  Sanctum  "  (z),  in  which, 
after  setting  forth  various  texts,  one  from  the  Canticles  (j), 
one  from  the  Psalms  {k),  and  especially  "  Feed  my  sheep  " 
from  St.  John's  Gospel,  and   observing,  by  the  way,  that  if 
the  Greeks  or  any  other  persons  denied  that  they  were  under 
the  care  of  St.  Peter's  successor,  it  was  clear  that  they  were 
not  Christ's  sheep,  as  there  was  but  one  shepherd  and  one 
sheepfold,  the  Pope  proceeded  with  the  following  unquali- 
fied averment  of  the   entire  and  unquestionable  subjection 
of  all  the  temporal  power  to  See  of  Rome  :  — 

"  In  hac  ejusque  potestate  duos  esse  gladios,  spiritualem 
"  videlicet    et  temporalem,    Evangelicis    dictis  instruimur. 
"  Nam    dicentibus     Apostolis,    Ecce   gladii    duo    hie :    in 
"  Ecclesia  scilicet,  cum  Apostoli  loquerentur,  non  respondit 
"  Dominus  nimis  esse,   sed  satis.     Certe,  qui  in  potestate 
"  Petri  temporalem  gladium  essenegat,  male  verbum  attendit 
"  Domini  -^YO^QxeiaXi^jConverte  gladium  tuum  iavaginam(J). 
"  Uterque  ergo  est  in  potestate  Ecclesi^e,  spiritualis  scilicet 
"  gladius  et  materialis.      Sed  is  quidem  pro  Ecclesia,  ille  vero 
"  ab  Ecclesia  exercendus.     Ille  Sacerdotis,  is  manu  Regum 
"  et  militum,  sed  ad  nutum  et  patientiam  Sacerdotis.  Oportet 
"  autem  gladium  esse  sub  gladio,  et  temporalem  auctoritatem 
"  spirituali  subjici   potestate.      Nam  cum  dicat   Apostolus  : 
"  Non  est  potestas  nisi  a  Deo  ;  quce  autem  sunt,  a  Deo  ordi- 
*'  natce  sunt  {m)\  non  autem  ordinatae  essent,nisi  gladius  esset 
"  sub  gladio,  et  tanquam  inferior  reduceretur  per  alium  in 
*^  suprema.  ....... 

"  Porro  subesse  Romano  Pontifici  omni  humauae  creaturae 
"  declaramus,  dicimus,  definimus  et  pronunciaraus  omnino 


(e)  Extravog.  Co?jim.  1.  1,  t.  viii.  De  Majoritate  et  Ohedientia.  '^  Unam 
sanctam  Ecclesiam,"  &c. 

(j)  "  My  dove,  my  undefiled,  is  but  one ;  she  is  tbe  only  one  of  her 
mother,  she  is  the  choice  one  of  her  that  bare  her," —  Cantic.  vi.  9. 

{K)  "  Deliver  my  soul  from  the  sword,  and  my  darling  from  the  power 
of  the  dog." — Fsalm  xxii.  20. 

(l)  St.  Matthew  xxvi.  52. 

(m)  Romans  xiii.  1. 

c  c  2 
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"  esse  de  necessitate  salutis.  Dat.  Laterani,  Pontificatus 
"  nostri  anno  8  "  (?z). 

CCCXII.  As  Benedict  XI.  had  softened  the  "  Clericis 
''  Laicos  "  of  Boniface  by  the  subsequent  constitution  '*  Quod 
"  olim,^^  so  the  successor  of  Benedict,  Clement  V.,  being  still 
more  devoted  to  France,  hastened  to  take  off  the  edge  of 
''  Unam  sanctam  "  by  the  Bull  "  Meruit''  (1306)  (o),  which 
declared  that  "  Unam  sanctam  "  did  not  subject  France  more 
to  Rome  than  it  had  been  subjected  before;  that  no  prejudice 
to  royal  or  national  rights  was  intended,  and  that  all  the  re- 
lations of  France  to  Borne  should  be  considered  '"  in  eodem 
"  esse  statu  quo  erant  ante  definition  em  praefatam." 

CCCXIII.  In  1311,  Clement  V.,  in  the  Bull  which 
begins  "  Romani  Principes  "  (/>),  and  which  is"  inserted 
among  the  Clementine  Constitutions  in  the  Corpus  Juris 
Canonici,  declares  in  the  most  express  terms,  that  the 
examination  and  approbation  of  the  fitness  of  the  electors' 
choice,  as  well  as  the  Coronation  of  the  Emperor  at 
Rome,  belongs  "  eidem  Ecclesise,  quae  a  Grascis  impe- 
rium  transtulit  in  Germanos ; "  also,  that  the  oath  taken 
by  the  Emperor  was  not  merely  one  which  bound  him  to 
protect  and  defend  the  Pope,  as  the  Emperor  Henry  VII. 
at    this    time    contended,  and    which    contention,  "  si   sub 


{n)  This  Decretal,  too,  actually  finds  a  modern  champion  in  PhiUipps, 
who  ohserves  that  "  its  object  was  to  develope  dogmatically,  upon  general 
principles,  the  relation  between  Church  and  State  "  (pp.  25,  26)  ;  that  it 
contained  nothing  new,  but  a  recapitulation  of  maxims  enunciated  by 
former  Popes  and  Fathers  of  the  Church  (pp.  256-259) ;  that  it  contained 
merely  a  logical  conclusion  from  undoubted  premises  (pp.  259,  260). — 
B.  iii.  Kirchenreeht. 

Walter,  however,  mentions  it  with  sorrow  and  shame. — Kirchenreeht ^ 
s.  41. 

Pachnann  considers  it  as  dogmatical  only,  but  does  not  defend  it. — 
Kirchenreeht,  i.  169,  note. 

(o)  Extrav.  Comm.  1.  5,  t.  7,  c.  ii. :  "  Meruit  clarissimi  Filii  nostri 
Philippi,  Regis  Francorum  iilustris,  sincercs  affectionis  ad  nos  et  Ecclesiam 
Romanam  integritas,''  &c. — enough  to  have  roused  Boniface  from  the 
grave. 

(p)    Clement.  1.  ii.  t.  ix.  De  Jurejurando. 
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"  dissimulatione  pertranseat,  vel  silentio  pallietur,  posset  in 
"magnum  et  evidens  praejudicium  Rom.  Ecclesiae  redun- 
"  dare ;  "  and  therefore  the  Pope  decreed,  in  plain  terms, 
that  the  oath  was  one  of  feudal  allegiance  and  vassalage, 
like  that  of  the  King  of  Naples,  "  cum  ipsi  Reges 
"  ejusdem  Ecclesije  specialissimi  filii,  sibi  juramento 
'^  fidelitatis,  et  alias  multicipliciter  essentadstricti,"  and  that 
by  it  he  was  bound  to  extirpate  all  heretics  and  schismatics  ; 
never  to  enter  into  any  relation  and  confederation  with 
any  one  "  communionem  Catholicae  fidei  non  habente,  aut 
"  cum  aliquo  alio  praefatae  Ecclesiae  inimico,  vel  rebelli,  seu 
"  eldem  manifeste  suspecto ;  "  and  to  maintain  the  whole 
property  and  jurisdiction  of  the  Roman  Church  intact  and 
secure,  and  to  abstain  from  injuring  any  vassal  belonging 
to  it. 

CCCXIV.  The  same  Pope  followed  up  this   decree  by 
another  beginning   "  Pnstoralis  "   {q)^   in  which,   annulling 
the  procedure — a  very  unjust  one,  it  must  be  admitted — of 
Henry  against   Robert,  King  of  Naples,  his    Holiness    ex- 
presses his  unlimited  and  illimitable  authority  over  all  king- 
doms as  follows ; — "  Nos    tam    ex  superioritate,   quam  ad 
"  imperium  non  est  dubium  nos  habere,  quam  ex  potestate, 
'^  in  qua  (vacante  imperio)imperatori  succedimus  ;  et  nihilo- 
"  minus  ex  illius  plenitudine  potestatis,  quam  Christus,  rex 
"  regum  et  dominus  dominantium  nobis,  licet  immeritis,  in 
"  persona  beati  Petri  concessit,  sententiam  et  processus  omnes 
"  praedictos,  et  quidquid  ex  eis  secutum  est,  vel  occasione 
"  ipsorum,  de  fratrum  nostrorum  consiho  declaramus  fuisse 
*'  ac   esse  omnino  irritos  et  inanes,  nullumque  debere  aut 
"  debuisse  sortiri  effectum." 

CCCXV.  After  Henry's  death,  which  happened  shortly 
afterwards,  John  XXII.,  the  successor  of  Clement,  issued 
(1316)  a  Bull  beginning  '^  Si  Fratrum^''  (r),  and  duly 
inserted  in  the  Extravagantes  of  the  Corpus  Juris  Canonici, 
wherein  he  asserted  respecting  the  government  of  the  empire, 


{q)  Clement.  1.  ii,  t.  xi.  c.  2.     De  Sententia  et  re  judicata. 

(;•)  Exf.ravag.  Joan.  XXII.  t.  v.  No  sede  vacante  aliquid  innovetur 
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"  cum  in  illo  ad  secularem  judicem  nequeat  liaberi  recursus, 
*^  ad  summum  Pontificem,cui  in  persona  beati  Petri  terreni 
^^  simul  et  coelestis  Imperii  jura  Deus  ipse  commisit ;  "  there- 
fore all  persons  pretending  to  any  authority  not  conferred 
by  the  Pope  were  excommunicated,  all  their  acts  and  con- 
tracts made  void,  and  all  who  obeyed  them  were  subjected 
to  the  like  punishment. 

CCCXVI.  The  Extravagant  De  Consuetudine  (s)  of 
John  XXII.,  at  Avignon,  in  a.d.  1322,  appears  to  crown 
the  pillar  of  Papal  pretensions,  while  it  bears  directly 
upon  a  most  important  point  of  International  Law.  It 
begins  by  the  assertion  that  the  Pope  is  placed  by  God 
over  all  kingdoms  and  nations  ;  it  represents  that  the  Pope 
cannot  personally  perambulate  all  countries,  therefore  he 
must  have  lieutenants  or  legates  to  supply  his  place  and  ex- 
ercise his  power  over  the  people  committed  to  him  ;  that  some 
nations  have  said  that  legates  could  not  be  sent  to  them 
against  their  will ;  that  they  have  a  customary  right  to  re- 
ject them  ;  that  there  is,  however,  no  such  right,  but  that 
the  attempt  to  exercise  it  draws  down  immediate  excom- 
munication upon  the  whole  country. 

The  words  of  the  Bull  should    be  carefully  studied. 

"  Super  gentes  et  regna  Romanus  Pontifex  a  Domino 
"  constitutus,"  &c. 

"  Qui  vero  de  c^etero  super  praBdictis  dictos  Legates,  aut 
*'  etiam  Nuntios,  quos  ad  quascunque  partes  pro  causis  qui- 
"  buslibet  sedes  ipsa  transmiserit,  praesumpserint  impedire, 
*^  ipso  facto  sententiam  excommunicationis  incurrant.  Regna, 
"  terras  et  loca  quaelibet  subjecta  eisdem,  tamdiu  sint  eo  ipso 
"  Ecclesiastico  supposita  interdicto,  quamdiu  in  hujusmodi 
''  contumacia  duxerint  persistendum.  Non  obstantibus  qui- 
"  buslibet  indulgentiis,  aut  privilegiis,  Imperatoribus  ac  Re- 
''  gibus,  seu  quibuscunque  modis,  tenoribus  et  formis  a  sede 
"  ipsa  concessis,  quae  contra  praemissa  nullis  volumus  sufFra- 
'•  g«ri." 

{s)  Eitravag.  Coimn,  1,  i.  t.  i.  c.  1. 
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ceo  XVII.  The  authority  shown,  from  the  foregoing 
extracts  -jf  the  Canon  Law,  to  have  been  claimed  and  ex- 
ercised by  the  Popes,  has  long  ago  been  pronounced  by  the 
voice  of  International  and  Public  Law  to  be  altogether 
irreconcileable  with  the  peace  and  independence  of  nations. 

Nevertheless  it  is  important,  and  especially  at  the  present 
time,  to  show  what  claims  have  been  made,  what  authority 
has  been  exercised,  by  the  Roman  See.  For  this  authority 
has  never  been  distinctly  repudiated  by  the  successors  of 
the  Popes  who  actually  exercised  it ;  it  still  forms  a  part  of 
the  body  of  Canon  Law,  taught  as  the  jurisprudence  of  the 
Roman  Church,  however  rejected  by  national  Churches  of 
that  communion.  Two  hundred  years  and  more  after  these 
edicts  were  promulgated,  able  advocates  were  found  to  defend, 
under  the  sanction  and  patronage  of  the  Roman  See,  the 
literal  meaning  and  the  full  extent  of  their  provisions. 

In  the  year  1729  the  Neapolitan  Government  interfered, 
by  royal  edict,  to  prevent  a  service  being  celebrated  in 
honour  of  Gregory  VII.  (Hildebrand),  in  which  his  deposi- 
tion of  the  Emperor  Henry  IV.  was  commemorated  and 
extolled  as  a  lawful  exe  rcise  of  Papal  power  {t).  At  this  day, 
even  in  France,  men  of  no  mean  ability  are  found  to  maintain 
that  these  decrees  admit  of  a  merely  spiritual  and  a  per- 
fectly defensible  interpretation.  Some  writers  are  found  to 
admit  that  they  can  only  receive  a  temporal  interpretation, 
but  that  they  are,  nevertheless,  perfectly  justifiable  (?/). 

(t)   Vide  post. 

(u)  '^  When,  then,  we  find  a  sovereign  Pontiff  judging,  condemning, 
and  deposing  a  secular  Prince,  releasing  his  subjects  from  their  obligation 
to  obey  him,  and  authorizing  them  to  choose  them  another  King,  we  may 
regret  the  necessity  for  such  extreme  measures  on  the  part  of  the  Pontitf, 
but  we  see  in  them  only  the  bold  and  decided  exercise  of  the  legitimate 
authority  of  the  spiritual  power  over  the  temporal ;  and  instead  of  blush- 
ing for  the  chief  of  our  religion,  or  joining  our  voice  to  swell  the  clamour 
against  him,  we  thank  him  with  our  whole  heart  for  his  fidelity  to  Christ, 
and  we  give  him  the  highest  honour  that  we  can  give  to  a  true  servant 
of  God  and  benefactor  of  mankind.  It  is  not  the  sainted  Hildebrand, 
nor  the  much-wronged  Boniface,  that  we  feel  deserves  our  apology  or  our 
indignation,  but  Henry  of  Germany  and  Philip  the  Fair  of  France." — 
Daily  Telegraph  Neivspaper,  October  1853. 
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When  the  great  Portuguese  canonist,  Barbosa,  in  the  early 
part  of  the  seventeenth  century,  endeavoured  to  show  that  the 
"  Unam  sanctam!^  &c  ,  had  only  a  .^7;^>^^^^«/ signification,  he 
was  obliged  to  confess  that  he  was  combating  the  contrary 
opinion  of  almost  every  expositor  of  the  Canon  Law  (.r). 

Nor,  indeed,  is  the  controversy  of  much  consequence,  for 
the  same  author  admits  that,  though  the  Pope  has  no  direct 
power  in  temporal  matters,  yet  he  has  it  "  casualiter  et  indi- 
"  recte  in  ordine  ad  spiritualia,  quoties  scilicet  ad  spirituale 
"  forum  fuerit  necessaria ;  "  and  he  consistently  maintains  {if) 
that  the  deposition  of  the  German  Emperors,  the  transference 
of  their  ivingdoms  to  others,  the  abrogation  of  civil  laws  in 
any  way  adverse  to  spiritual  good,  the  donation  of  infidel 
countries  to  Portugal  and  Spain,  were  perfectly  legitimate 
acts  of  Papal  supremacy  {z).  It  is  much  in  the  same  spirit 
that  modern  Ultramontane  writers  (a)  write  and  act  at  the 


(.r)  "  Nee  etiam  nos  deterrent  pleraque  jura,  qii(B  juxtn  omniiDii  fere 
Doctorum  mcntem,  siimmo  Pontifici  tiibiiere  videntui'  seculareni  potesta- 
tem,  ut  in  cap.  i.  distinctio  22,  et  in  Extravag.  Unam  sanctani,''  Sfc, — De 
Off.  et  Pot.  E^nscopi,  p.  ]  10,  t,  iii,  c.  2. 

''  II  ii'est  pas  vrai  que  les  Papes  aient  jamais  pretendii  la  toute-puis- 
sance  temporeUe.'" — De  Maistre,  Du  Tape,  c.  vii.  Walter,  however,  says, 
with  praiseworthy  love  of  truth,  •'  Geietlose  Schriftsteller,  wie  sie  aucli 
aiidere  Hofe  erzeugen,  ^riindeten,  gefallig  gegen  die  herrschenden  Uiii- 
stande,  Forderungen  und  Systeme  auf  das,  was  aus  freier  Iluldigung 
hervorgegaugen,  nur  durch  Weisheit  nnd  Massigung  erlialten  werden 
konute.  Die  Papste  erlangten  vom  Kaiser  einen  walireu  Lelinseid,  von 
der  weltlichen  Gewalt  die  unhedinyie  Unterwilrjigkeit  unter  die  Geistliche, 
Da  wendeten  sich  die  Fiirsten  und  Volker  von  ihnen  ab/'  u.s.w. — 
Kirchenrecht,  Abschn.  41. 

Sir  George  Bowyer  also  admits  that  the  Decretals,  as  well  as  the  other 
works  composing  the  Corpus  Juris  Canonici,  contain  passages,  decisions, 
and  principles  tending  to  establish  the  authority  of  the  Popes  over  the 
temporal  civil  rights  of  Kings  and  States — "  a  doctrine  contrary  to  the 
public  law  of  Europe,  and  indeed  not  maintained  by  the  Roman  Church, 
though  it  has  been  asserted  by  individual  doctors." — 13M  Reading^  p.  164. 

(ij)  De  Off.  et  Pot.  Episcopi,  ih.  p.  111. 

(z)  0.  2,  jyassim.  De  primata  Ecclesice  Poifiance  super  omnes,  et  de  su- 
prema  summi  Pontif.  potestate  in  universum  orhem.  The  work  is  dedicated 
to  Urban  VIII.  (1623). 

(a)  Packmann,  133. 
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present  time.  These  Decretals,  it  must  be  remembered,  were 
enacted  by  an  authority  which  a  large  and  a  most  devoted 
portion  of  Homanists  hold  to  be  infallible.  They  are 
taught  in  books,  ancient,  mediaeval,  and  modern,  dedicated 
to  Popes,  and  published  under  Papal  sanction.  They  are 
defended  at  this  day  by  various  learned  writers  and  com- 
mentators as  having  a  spiritual  character  only  ;  by  others 
as  being  a  proper  exertion  of  authority  at  the  time.  The 
question  arises,  have  they  ever  been  repudiated  hy  the 
authority  which  enacted  them  ? — are  the  teachers  of  Canon 
Law  at  E-ome  ordered  to  declare  that  they  are  obsolete,  and 
that  they  were  or  are  contrary  to  the  rights  of  nations? — 
are  there  any  editions,  published  by  authority,  in  which  these 
passages  are  omitted,  explained,  or  censured  ? — have  they 
ever,  like  the  bad  laws  of  civil  States,  been  repealed  ?  Till 
these  questions  can  be  answered  in  the  affirmative,  the 
Governors  of  States,  who  see  the  present  state  of  revived 
Ultramontanisnii  must  superintend  with  vigilance  and  jealousy 
the  promulgation  of  the  Canon  Law  in  their  dominions, 

It  also  has  been  said,  both  by  the  infidel  philosopher  and 
by  the  Ultramontane  divine  (Z>),  that  this  authority,  at  the 
time  of  its  promulgation  and  exercise,  was  eminently  bene- 
ficial to  the  world  ;  that  the  spectacle  of  princes  and  nations 
submitting  their  quarrels  to  the  arbitration  of  the  chief 
minister  of  the  Gospel  of  Peace,  was  one  which  the  bloody 
wars  of  later  times  have  given  Christendom  goorl  reason  to 
regret;  that  a  perfect  tribunal  of  International  Law  was 
established  in  the  Vatican,  and  the  only  common  judge, 
which  independent  nations  could  acknowledge,  was  presented 
in  the  person  of  the  Pope.  Nor  can  it  be  denied  that  this 
authority  often  protected  the  oppressed,  humbled  the  op- 
pressor, stayed  the  shedding  of  blood,  cherished  peace,  and 

(6)  De  Maistre,  249,  citing  Voltaire. 

"  Quando  Gregorio  bandiva  1'  anatema  contro  gl'  infaiui  lautori  della 
tratta  dei  Negri,  clii  noii  vede  che  la  coscienza  cosmopolitica  del  summo 
sacerdozio  gli  animava  il  petto  e  la  lingua?  " — Gioherti,  Della  Riform, 
CaMol.     Frammenti,  Ixiii.  p.  110;  see  too  p.  118. 
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prevented  war,  at  a  period  when  the  barbarous  manners  and 
savage  passions  of  men  would  have  yielded  to  no  other  in- 
fluence (c).  "  It  is  impossible,"  says  a  late  very  learned 
and  accomplished  dignitary  of  the  English  Church,  ^'  to  con- 
"  ceive  what  had  been  the  confusion,  the  lawle^sless  (d),  the 
"  chaotic  state  of  the  Middle  Ages  without  the  mediaeval 
"  Papacy."  Nevertheless,  experience  and  history  demon- 
strate that  this  authority  was  one  which  no  mortal  hands 
were  made  to  wield.  Had  the  practice  corresponded  with 
the  theory  of  this  great  tribunal,  it  is  conceivable  that  the 
foundation  of  its  manifestly  beneficial  authority  might  never 
have  been  scrutinised.  But  for  such  a  tribunal,  the  most 
perfect  disinterestedness,  the  most  entire  freedom  from  the 
suspicion  of  ambition,  personal  and  pontifical,  the  most 
unspotted  character,  the  most  innocent  unworldly  life,  the 
most  ardent  love  of  justice,  the  most  fearless  disregard  of 
persons,  were  indispensably  and  perpetually  requisite.  It 
was  not  enough  that  some  of  these  qualities  should  be  pos- 
sessed, or  that  some  Pontiffs  should  possess  them  ;  there  must 
be  a  security  that  none  but  those  who  possessed  them  should 
ever  be  placed  upon  the  judgment-seat  of  the  world.  But 
an  Italian  Sovereign,  mixed  up  with  the  quarrels  of  his 
neighbours,  seeking  the  aggrandisement  of  his  own  terri- 
tories, relying  for  his  claim  upon  forged  credentials,  found- 
ing his  authority  upon  false  decretals,  at  one  time  the  instru- 
ment of  the  ambition  .of  Grermany,  at  another  of  France, 
residing  at  Avignon,  contending  with  a  rival  Pope  at  Rome 

(c)  "  lis  exercerent  une  dictnhire  salutaire,  qui  laissa  respirer  les 
peuples,  et  prepara  la  renaissance  de  Tordre  social.  Mais  les  exemples 
qui  seraient  tirds  d'un  etat  des  choses essentiellement  transitoire^  ne  sauraient 
legitime!'  des  pretentions  inconciliables  avec  le  but  et  la  nature  des  societds 
civiles,  le  veritable  esprit  de  I'Eglise  et  sa  mission  divine.'' — Discours,  8,-c., 
par  F.  Portalis,  Introd.  vi.     Paris,  1845. 

De  Maistre,  203,  204,  265. 

{d)  Milman's  History  of  Latin  Christianity,  vol.  i.  p.  430;  "and  (he 
adds)  of  tbe  mediaeval  Papacy,  the  real  father  is  Gregory  the  Great."  But 
this  is  perhaps  rather  too  broadly  stated ;  at  least,  it  should  be  remem- 
bered that  he  stronglv  protested  against  the  virtual  absorption  of  all  the 
Episcopates  into  one.     His  Papacy  extended  from  590  to  604  a.d. 
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who  possessed  apparently  equal  credentials,  fighting  like 
Julius  II.,  infamous  beyond  expression  like  Borgia,  worldly 
and  luxurious  like  Leo,  and  in  much  later  times  refusing 
to  recognise,  as  in  the  case  of  Prussia  and  Spain,  the 
Sovereigns  chosen  by  the  constitutional  law  of  independent 
kingdoms,  such  a  Sovereign  was  palpably  unfit  to  be  the 
unappellable  dispenser  of  International  Law.  It  became 
evident  that  the  unquestionable  virtues,  the  sanctity  of 
morals,  the  great  abilities  of  many  Pontiffs,  could  not  cure 
the  inherent  defects  in  the  tribunal  itself. 

Then  came  the  time  when  the  credentials  of  this  super- 
human  authority  were  demanded  and  investigated.  A  few 
isolated,  if  not  distorted,  texts  of  Scripture  were  not  suf- 
ficient to  countervail  the  silence,  much  less  the  contrary 
practice  of  primitive  antiquity;  and  the  modern  theory  of 
development,  so  much  used  in  our  days,  for  different  pur- 
poses, both  by  the  Infidel  and  the  Ultramontanist,  was  not 
yet  developed. 

CCCXYIII.  That  there  should  be  some  authoritative 
repudiation  of  the  portions  of  the  Canon  Law  which  we  have 
been  considering,  appears  the  more  necessary,  when  it  is 
remembered  that,  as  late  as  the  year  1773,  some  of  the 
most  extravagant  claims  of  the  Papacy  were  formally  pro- 
mulgated in  the  Bull  which  is  entitled  In  Coena  Domini, 
and  is  also  known  as  Pastoralis,  and  which  at  one  time 
greatly  disturbed  the  peace  of  Europe. 

CCCXIX.  The  Bull  (e)  called  In  Coena  Domini  was 
published  at  Rome  every  Holy  Thursday. 


(e)  Fleu7'y,  Hist,  eccles.  t.  xxxiv.  1.  169,  s.  22. 

D.  de  Maillane,  i.  pp.  376,  377.  This  author^  writing  in  1770,  meDtions 
the  Bull  as  being  annually  puWislied — ^'  qu'on  piiblie  aujourd'hui." 

Leber,  Pieces  relatives  a  V Uistoire  de  France^  t.  iii.  p.  302. 

Van  Espen,  Tract,  de  Promulg.  St.  Eccles.  par.  3,  cap.  2,  2. 

Reiffenstuel ,  Jus.  Canon.  Univ.  v.  c.  o. 

Giannone,  1st.  di  Napoli,  1.  33,  cc.  3,  4,  5,  6. 

Thuani,  Historiarmn  siii  Temporis  (ed.  Londini,  1733).  T.  ii,  673,  674. 
Bull  In  Ccena  Domini,  promnlgated  by  Pius  V. ;  forbidden  by  Philip ; 
evaded  by  Venice. 
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It  is  a  maxim  of  Ultramontane  canonists,  at  variance  with 
the  general  doctrine  of  the  Civil  and  Canon  Law,  that  what 
is  published  at  Rome  is  published  all  over  the  world ;  conse- 
quently ignorantia  juris  neminem  excusat. 

The  Ultramontane  canonists  say  that  the  Bull  is  so  ancient 
that  its  origin  cannot  be  discovered.  It  appears  that  there 
is  a  copy  in  the  Vatican  of  the  Bull  of  Gregory  XI.  (a.d. 
1370),  and  the  date  of  this  famous  instrument  cannot  be 
traced  further  back.  The  Bull  does  not  relate  to  dogmas , 
but  to  discipline,  and  therefore  even  some  Ultramontane 
canonists  admit  that  it  does  not  bind  the  conscience  in 
countries  where  it  has  not  been  received.  If  so,  it  would 
bind  only  the  consciences  of  the  subjects  of  the  Pope,  for  it 
appears  to  have  been  refused  admittance  by  the  Govern- 
ments of  every  independent  State. 

In  France  {f)  M.  Pithou  made  its  rejection  the  subject 
of  a  particular  article  (^g)  of  the  liberties  of  the  Galilean 
Church.  But  in  the  province  of  Roussillon  the  Bull  appears 
to  have  been  formally  published,  till  March  21,  1763, 
when  by  an  arret  du  conseil  souverain,  it  was  suppressed, 
and  prohibited  for  the  future.  Indeed  the  Parliaments  of 
France  were  so  stout  in  their  opposition  to  the  introduction 
of  this  Bull,  that  on  an  occasion  when  their  suspicions 
were  aroused  that  certain  persons  intended  to  introduce  it 
into  the  kingdom,  they  consficated  the  temporalities  of 
certain  bishops,  and  treated  as  State  criminals  those  who 
obeyed  them  :  for  the  French  thought  that  though  the  Bull 
was  injurious  to  all  Sovereigns,  it  was  especially  detrimental 
to  the  prerogatives  of  the  French  crown  and  the  liberties  of 
the  French  Church. 

CCCXX.   The  preamble  of  this    famous  Bull  (h)  opens 

T.  iii.  816.  Promulgated  by  certain  French  Bishops ;  forbidden  by 
Parliament  of  Paris. 

(/)  Pcqjers  laid  before  Parliament  (vide  post),  1816-17,  pp.  178,  179. 
Requisition  of  the  Attorney- General  Sequier. 

ig)  .^-t.  17. 

(A)  The  Bull  In  Ccena  Domini,  translated,  8;c.  Papal  Diplomacy  and 
the  Bull  In  Ccena  Domini,  &c.     (Hatchard,  London,  1848.) 


IN    CCENA    DOMINI.  397 

with  the  obligation  of  the  Eoman  Pontiff  to  preserve  the 
Catholic  faith  in  its  integrity.  The  succeeding  provisions 
are  as  follows  : — 

1.  It  excommunicates  and  anathematises  heretics  of  what- 
ever sect,  and  their  abettors  as  well  as  those  who  read  and 
print  their  books,  and,  lastly,  schismatics. 

2.  Also  all  persons  and  universities  which  appeal  to  a 
future  council. 

3.  Also  pirates,  corsairs,  and  maritime  freebooters. 

4.  Also  those  who  seize  the  chattels  of  shipwrecked  parties 
in  whatever  region. 

These  two  last  provisions  are  curiously  illustrative  of  the 
Pope's  claim  to  be  supreme  International  Judge,  which  has 
been  already  commented  upon  (i). 

5.  Also  those  who  impose  new  tolls  or  augment  old  ones, 
without  the  licence  of  the  Pope. 

6.  Also  those  who  forge  Apostolic  letters  and  petitions,  as 
well  as  those  who  utter  forged  letters. 

7.  Also  those  who  supply  the  Saracens  or  Turks,  or  other 
enemies  of  the  Christian  name,  with  arms  or  aid. 

A  provision  which  would  have  operated  very  incon- 
veniently for  Roman  Catholic,  as  well  as  Heretic  States 
during  the  Crimean  War  (j),  unless,  indeed,  the  fact  of  the 
Turks  being  aided  against  the  schismatic  might  be  considered 
a  casus  omissus  in  the  Bull. 


A  Letter  to  Mr.  Plumptre  on  the  Bull  In  Ccena  Domini,  hy  the  Earl  of 
Arundel  and  Surrey.     (Dolman,  London,  1848.) 

A  Letter  to  the  Earl  of  Arundel  and  Surrey  on  the  Bull  In  Ccena 
Domini.     (Hatchard,  London,  1848.) 

Report  froin  the  Select  Committee  (1817),  p.  123,  &c. 

In  the  pampUet  aliove  referred  to  ("  The  Bull  In  Ccena  Domini  ")  will 
be  found  cited,  as  authorities  for  the  text  of  the  Bull,  the  following 
works : — 

Bullariuyn  Romanum,  oj).  Cherubini,  viii.  fol.  Luxembourgh,  1727. 

Id.  op.  Cocquelines,  xiv.     Romae,  1739-44. 

Bullarium  S.  D,  N.  Benedicti  Pa2)ce,  xiv.  t.  iv.     Venetiis,  1778. 

Bullarii  Rom.  continuation  viii.     1835-44, 

{i)  Vide  ante,  vol.  i.  pref.  pp.  xix.  xx. 

{j)  A.D.  1854, 
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8.  Also  those  who  obstruct  the  conveyauce  of  victuals  and 
other  supplies  for  the  use  of  the  Curia  Romano. 

9.  Also  those  who  persecute  persons  coming  to  the  Koman 
See,  or  sojourning  at  the  Roman  Court. 

10.  Also  those  who  in  any  way  molest  pilgrims  coming 
to  Rome  for  purposes  of  devotion. 

11.  Also  those  who  injure  the  Cardinals  of  the  Holy 
Roman  Church,  or  other  ecclesiastical  dio^nitaries. 

12.  Also  those  who  injure  persons  having  recourse  to  the 
Roman  court  in  matters  of  business,  and  also  pleaders  of 
causes. 

13.  Also  those  who  appeal  to  the  Secular  Power  against 
the  execution  of  the  Letter  Apostolic. 

14.  Also  those  who  remove  causes  touching  spiritual  mat- 
ters from  the  delegates  of  the  Apostolic  See,  and  other 
ecclesiastical  judges,  or  who  obstruct  the  proceedings  of  the 
said  judges. 

15.  Also  secular  judges,  who  bring  before  their  tribunals 
ecclesiastical  persons,  or  who  publish  or  execute  ordinances 
and  pragmatics  prejudicial  to  the  ecclesiastical  liberty. 

16.  Also  those  who  obstruct  prelates  and  ecclesiastical 
judges  in  the  exercise  of  their  jurisdiction ;  those  who  have 
recourse  to  the  secular  as  a  protection  against  the  ecclesias- 
tical court,  and  those  who  aid  and  abet  them. 

17.  Also  those  who  usurp  and  sequester  the  revenues  of 
properties  belonging  to  the  Holy  See  and  to  the  Church. 

18.  Also  those  who  exact  contributions  from  Ecclesiastical 
persons  and  goods,  and  their  aiders  and  abettors. 

19.  Also  secular  judges  who  interfere  in  criminal  causes 
against  ecclesiastical  persons. 

20.  Also  those  who  occupy  the  city  of  Rome,  and  other 
cities,  provinces,  and  places  belonging  to  the  Roman  Church, 
and  who  usurp  her  jurisdiction. 

In  this  category  are  included,  among  other  territories,  the 
kingdom  of  Sicily,  the  islands  of  Sardinia  and  Corsica. 

21.  Decrees  that  this  Bull  shall  continue  in  force  until 
another  similar  process  be  issued  by  the  Pope  for  the  time 
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being,  and  that  no  one  shall  obtain  absolution  from  the 
sentences  of  this  Bull  from  any  other  than  the  Pope,  unless 
he  be  in  articulo  mortis,  and  then  only  after  surety  given 
for  obedience  to  the  mandates  of  the  Church,  and  for  satis- 
faction to  be  made. 

Another  article  provides  that  the  affixing  of  this  Bull  to 
the  door  of  St.  Peter's  and  St.  John  of  Lateran,  shall  have 
the  eifect  of  a  personal  service  upon  everybody. 

CCCXXI.  There  has  been  much  dispute  whether  this 
Bull  be  now  in  force,  or  whether  it  requires  an  annual 
publication  for  that  purpose.  The  English  Koman  Catholics 
maintain  that  it  is  obsolete  (A),  and  requires  a  promulgation 
to  revive  it ;  though  those  provisions  in  it  which  were  to  be 
found  in  other  Bulls,  of  which,  indeed,  it  is  a  compilation, 
are  still  binding. 

The  language  of  canonists,  and  especially  of  E-eifFenstuel 
(/),  would  seem  to  warrant  a  contrary  conclusion.  Practi- 
cally speaking,  it  is,  no  doubt,  dormant  for  the  present.  It 
will  be  presently  seen  what  a  general  resistance  from  all 
independent  States  the  last  attempt  to  promulgate  it  excited. 

If  no  such  direct  attempt  at  the  subordination  of  all  civil 
authority  to  the  decrees  of  the  Roman  curia  had  been  since 
made,  the  same  principle,  more  discreetly  veiled  perhaps, 
has  animated  modern  Papal  Encyclics  and  provoked  the 
resistance  of  modern  Governments. 

In  1829,  the  Minister  of  Ecclesiastical  Affairs  in  France, 
at  that  time  under  the  rule  of  Charles  X.,  issued  a 
circular  to  the  French  bishops,  in  which  he  said :  "  As  for 
"  the  Encyclical,  which  may  have  come  to  your  knowledge, 
"  the  Pope  not  having  demanded  and  the  King  not  having 
"  accorded  permission- to  publish  it,  it  cannot  be  printed  in 
'*  the  instructions  which  you  may  deem  it  your  duty  to 
"  address  to  the  faithful  of  your  diocese  on  the  occasion  of 
"  the  jubilee,  nor  published  in  any  other  form  "  (m). 


{h)  Letter  of  Lord  Arundel,  p.  4.  (/)  Ibid.  p.  6. 

(m)  See  this  referred  to  in  Ann.  Reg.  1865,  p.  190.     Foreign  History. 
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The  introduction  into  France  of  the  Encjxlic  Quanta  Cura 
and  its  Appendix,  called  the  Syllabus,  in  1865,  produced  a 
circular  from  the  Minister  of  Justice  to  the  French  bishops 
(Jan.  1,  1865),  in  which  he  said:  "  As  regards  the  first  part 
"  of  the  Letter  and  the  Appendix,  your  Eminence  will 
"  understand  that  the  reception  and  publication  of  these 
"  documents,  which  contain  propositions  contrary  to  the 
*'  principles  on  which  is  founded  the  constitution  of  the 
"  Empire,  could  not  be  authorised  "  {n). 

With  respect  to  the  Vatican  Council  in  1870,  France  and 
other  States  were  careful  to  announce  that  the  decrees  of  it 
could  only  be  enforced  when  in  accordance  with  the  civil  or 
municipal  law. 

The  Syllabus  and  the  Vatican  Council  are  more  fully 
referred  to  hereafter. 


(w)  See  also  the  decree  in  the  Moniteur  of  January  5, 1865. — Ann.  Reg. 
1865,  p.  190. 
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CHAPTER   V. 

THE  INTERNATIONAL  STATUS  OF  THE  PAPACY  BETWEEN 
THE  PERIOD  OF  THE  PROMULGATION  OF  THE  CANON 
LAW  AND  THE  COUNCIL  OF  TRENT. 

CCCXXII.  Thus,  at  the  close  of  the  thirteenth  century, 
the  Papal  power  had  reached  its  utmost  height.  It  had 
carried  to  the  extremest  practical  verge  the  logical  conse- 
quences of  the  principles  laid  down  in  the  Bulls  which  have 
been  mentioned  (a). 

The  kingdoms  of  the  earth  were  at  the  disposal  and  under 
the  supremacy  of  the  servant  of  the  servants  of  God. 

About  the  beginning  of  the  fourteenth  century,  the 
flagrant  abuse  of  Pontifical  authority  began  to  cause  its 
rapidly  accelerating  downfall  (b). 

Philip  IV.  of  France  burnt  the  Bull  of  Boniface  VIII. 
which  invaded  the  Regalia  of  the  French  crown  (c),  defied 


(a)  Discours,  Rajyports,  et  Travaux  inedits  sur  le  Concordat  de  1801, 
etc.,  par  J.  E.  M.  Port  alts,  publics  et  precedes  d'une  Introduction,  par  le 
Vico7nte  FrSderic  Portalis.     Paris,  1845. 

(b)  Shakspeare  lias  admirably  painted  the  spirit  of  these  times  in  the 
answer  to  Pandulph,  which  he  pats  into  the  mouth  of  the  Dauphin 
Lewis : — 

"  Your  Grace  shall  pardon  me.     I  will  not  back  : 
I  am  too  high-born  to  be  propertied, 
To  be  a  secondary  at  control, 
Or  useful  serving-man,  and  instrument 
To  any  sovereign  State  throughout  the  world,"  &c. 

King  John,  act.  v.  sc.  2. 

(c)  A.D.  1302. 
1  Koch,  224. 

VOL.  II.  D  D 
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his  excommunication,  and  appealed  to  a  General  Council  (</). 
The  contumacy  and  cruelty  of  Clement  VI.  towards  the 
Emperor  Louis  of  Bavaria  roused  the  Princes  and  States 
of  the  Empire,  and  produced  the  celebrated  decree  of  the 
Diet  of  Frankfort,  a.d.  1338  (e).  In  this  decree,  which 
became  a  Fundamental  Law  of  the  Empire,  it  was  declared 
that  the  Imperial  dignity  was  derived  from  God  alone,  and 
that  the  Emperor,  once  chosen  by  a  plurality  of  the  suffrage 
of  the  electors,  needed  no  confirmation  or  coronation  of  the 
Pope,  and  that  to  maintain  the  contrary  should  be  considered 
a  crime  of  high  treason  {/). 

CCCXXIII.  Another  event  greatly  injured  the  Papal 
authority.  Clement  V.,  who  had  been  Archbishop  of  Bor- 
deaux, was  crowned  at  Lyons,  and  took  up  his  abode  at 
Avignon  (g)  A.D.  1305,  and  there  his  successors  continued 
till  A.D.  1378  (/i). 

The  Pope  was  accused,  not  without  reason  after  abetting 
the  persecution  of  the  Templars,  of  being  the  tool  of  the 
French  Kings. 

If  the  State  during  the  preceding  century  had  dwelt  in  the 
house  of  the  Roman  Church,  the  host  and  guest  had  certainly 
changed  places  (z). 

Towards  the  end  of  the  fourteenth  century,  schism  tore 
the  Papacy  in  pieces.  Christendom  was  divided  between 
Popes  contemporaneously  chosen  at  Avignon  and  at  Pome  ; 
at  one  time  a  third  Pope  was  chosen  at  Pisa  (j),  so  that  three 


(d)  1  Koch,  225.        -  (e)  Rmjnaldus,  A.D.  1346,  n.  7. 

(/)  Leihyiitz,  Cod.  Juris.  Gent.  Dipl.,  part  i.  p.  149. 

{g)  See  the  instrument  of  sale  by  whicii  Joanna,  Queen  of  Sicily,  trans- 
ferred Avignon  to  Clement  VI.,  a.d.  1358.     1  Schnauss,  C.  J.  A.  50. 

(Ji)  In  1376  Gregory  XI.  returned  to  Rome.  Then,  as  the  Italians 
said,  the  seventy  years  of  the  Babylonish  Ca/ptivif,y  ceased. — 3  Phillipps, 
331. 

{i)  The  history  of  the  Papal  residence  at  Avignon  was  not  lost  upon 
Napoleon.  He  was  well  aware  of  the  advantages  which  the  Pope's  resi- 
dence in  France  gave  to  its  monarch,  and  had  at  one  time  determined  to 
revive  the  French  Popedom.      Vide  post. 

(j)  A,B.  1400. 
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Pontiffs  claimed  at  one  and  the  same  time  the  undivided 
spiritual  allegiance  of  Christendom.  The  Avignon  and 
Roman  schism  lasted  from  a.d.  1398  to  A.D.  1417. 

The  Ecclesiastical  Council  of  Constance  (a.d.  1414)  de- 
posed the  Popes  of  Avignon,  and  procured  the  resignation  of 
the  Popes  of  Rome,  and,  at  its  fifth  session,  declared  the  supe- 
riority of  the  authority  of  an  Universal  Council  to  the  Pope  ; 
nevertheless,  it  was  thought  indecent  to  take  further  j^roceed- 
ings  while  no  visible  chief  of  the  Ecclesiastical  State  existed. 
At  Colonna,  Martin  Y.  was  elected,  and  prepared  his  own 
scheme  of  reform ;  but  this  was  not  agreeable  to  the  clergy 
of  England,  France,  Germany,  Italy,  and  Spain,  who  were 
assembled  at  Constance.  The  Council  of  Basle  was  therefore 
convened,  at  which  A^mates  and  various  Papal  exactions  wore 
abolished,  and  the  liberty  of  appeals  to  Rome  greatly  circum- 
scribed [k).  Eugenius  IV.,  the  successor  of  Martin,  dissolved 
the  Council  twice,  once  under  the  allegation  of  opening  a 
communication  with  the  Greek  Church  (Z).  Another  schism 
happened  ;  another  Pope  (Felix  V.)  was  chosen  by  tlie  pre- 
lates who  remained  at  Basle.  He  subsequently  resigned, 
and  at  last,  about  a.d.  1449,  the  Council  discontinued  its 
sittings,  and  the  Popes  since  this  period  have  been  resident, 
except  during  the  captivity  in  France  of  Pius  VI.  and  VII., 
at  Rome  (m). 

CCCXXIV.  The  question  now  arises,  how  were  the 
International  relations  of  independent  States  with  the  Roman 
See  affected  by  these  great  and  significant  events  ? 

The  time  had  fully  arrived  when  neither — to  use  the  ex- 


(k)  Bossuet,  Declaratio  Cleri  Gallicani,  1.  v.  cc.  4,  6. 

1  Koch,  230. 

(/)  A  temporary  act  of  uuion  of  the  Romau  and  Greek  Churches 
appears  to  have  been  signed  at  Florence,  a.d.  1439,  but  it  was  speedily 
dissolved.— 76.  231. 

{m)  The  Councils  of  Constance  and  Basle  were  called  Reformatory, 
and  modern  writers  who  are  vehement  upliolders  of  the  Papal  pretensions 
admit  that  the  views  of  the  Popes,  and  especia%  the  flagrant  abuse  of 
spiritual  censures,  called  aloud  for  reformation.  PJdllip^^s,  Kirchenrecld 
iii.  p.  325. 

T>  1)   2 
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pression  of  modern  canonists — the  hierocratic  nor  the  terri- 
torial ^j^iQxn.  could  exclusively  prevail,  when  the  Church  \vas 
to  be  conj^idered  as  standing  by  the  side,  as  it  were,  of  the 
State,  subject  to  it  in  all  temporal  matters  whatever,  but  not 
incorporated  in  the  State,  as  in  the  days  of  Constantine, 
Justinian,  and  Charlemagne,  or  altogether  absorbing  the 
State,  as  in  the  days  of  the  Grregories  and  Innocents.  It  is 
no  longer  necessary,  for  the  explication  of  this  difficult  sub- 
ject, to  record  minutely  the  changes  of  dynasties  and  the 
vicissitudes  of  national  fortunes. 

The  age  of  Pragmatics,  of  Pragmatic  Sanctions,  and  of 
Concordats  had  begun  ;  the  very  meaning  of  the  latter  term, 
it  must  be  observed,  bears  testimony  to  the  historical  facts 
stated  above  ;  we  learn  from  it  that  the  relation  subsisting 
between  the  spiritual  chief  at  Home  and  the  Governments  of 
other  nations  had  become  that  of  an  alliance  regulated  by 
treaty  between  two  Independent  States.  Nevertheless  there 
is  this  distinction  to  be  borne  in  mind,  viz.,  that  a  third  party, 
the  National  Church,  and  especially  the  Clergy,  are  parties 
interested  (indeed  principally  interested),  as  well  as  the 
Government  and  the  Roman  See,  in  whose  names  a  treaty 
is  contracted  {n). 

The  Concordata  between  the  Roman  See  and  Independent 
States  proceed  upon  two  presumptions  : — 

First, — That  there  are  certain  rights  and  privileges  in- 
herent in  Sovereigns  withrespect  to  the  Church  established  in 
their  realms. 

Secondly, — That  there  is  in  independent  kingdoms,  what- 
ever relations  it  may  bear  to  Rome  as  the  centre  of  unity, 
a  national  Church — the  two  principles  which  the  Pragmatic 
Sanctions  had  already  on  the  part  of  the  nation  declared  to 
be  essential  to  the  independence  of  the  State. 

CCCXXY.  The  International  relations  of  Rome  with 
other  nations  cannot  be  understood  without  an  examination 


{n)  Be  Pradf,  i.  280. 


PRAGMATICS — CONCORDATA.  405 

of  these  instruments  (o) ;  from  them  not  only  th6  expression 
of  Pontifical  and  National  will  may  be  best  collected,  but 
usage,  the  great  expounder  of  International  Law,  may  be 
most  clearly  ascertained. 

As  the  era  of  the  Reformation,  and  the  Treaty  of  Vienna 
(1815),  have  greatly  affected  this  branch  of  the  Law,  it  will 
be  convenient  to  divide  the  consideration  of  this  subject  into 
three  epochs : — 

1.  The  period  preceding  the  Reformation. 

2.  The  period  intervening  between  it  and  the  Treaty  of 
Vienna. 

3.  The  period  subsequent  to  this  Treaty. 

CCCXXVI.  1.  As  to  the  period  before  the  Reforma- 
tion. The  history  of  the  intercourse  of  the  secular  Govern- 
ment and  of  the  national  Church  of  France  with  the  Pope 
is  perhaps  that  which  best  illustrates  the  International 
relations  between  Independent  States  and  Rome  during 
this  period.  Into  this  discussion  the  most  remarkable  cir- 
cumstances of  these  peculiar  relations  in  the  history  of 
other  nations,  during  the  same  period,  may  be  easily  inter- 
woven; though,  as  to  the  period  which  has  elapsed  since 
the  Reformation,  they  will  require  a  separate  and  more 
specific  narration. 

CCCXXVII.     A  Pragmatic  (p)  is  an  imperial  constitu- 


(o)  Eichhorn  follows  Sauter  in  pronouncing  his  opinion  that,  inasmuch 
as  all  concordata  are  founded  upon  the  principle  of  the  weal  of  the  Church, 
they  are  only  binding  so  long  as  they  attain  that  end,  and  cannot  there- 
fore be  ranked  either  among  private  or  international  contracts, — Eichhorn, 
Kirchenrecht,  I.,  B.  iii.  Absch.  i.  c.  5,  pp.  578,  579. 

Sauter,  Fundam.  Jur.  Eccl.  Cathol.  p.  1,  ss.  624-626. 

{-p)  " Pragmatica  s.  Pragmaticum,  rescriptum  principis  solemne,  prseser- 
tim  illud  quod  res  publicas  administrandas  aut  negotia  coUegii  alicujus 
tractanda  respiciebat." — Dirhsen,  Manuals  Lat.  Fontium  Jur.  Civ.  JRo- 
manorum. 

"  Parmi  nous  I'usage  a  donne  ce  nom  aux  grandes  ordonnances  qui 
concernent  les  grandes  affaires  de  I'Eglise,  ou  de  I'Etat,  ou,  au  moins,  les 
affaires  de  quelques  communautes." — Eurandede  Maillane,  Diet,  du  Jur. 
can.,  voce  Pragmatiqtje  Sanction. 

Eucange,  Glosse.,  voce  Pragma.     Ilpayfia  is,  of  course,  its  origin. 
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tion,  framed,  after  inquiry  and  deliberation,  upon  a  matter 
of  State  importance,  with  the  consent  of  the  chiefs  and  the 
approbation  of  the  Sovereign  of  the  country  {q). 

The  Pragmatic  which  is  of  the  earliest  International  im- 
portance, with  reference  to  the  present  branch  of  our  subject, 
is  that  of  Saint  Louis.  It  was  promulgated  in  1268,  by  that 
monarch  of  France  whom  the  Church  of  Kome  has  especially 
delighted  to  honour.  It  is  extremely  simple,  short,  and  per- 
tinent, and  a  most  valuable  historical  monument  upon  this 
branch  of  International  Law. 

CCCXXYIII.  "  Ludovicus,  Dei  gratia  Francorum 
"  Rex,  ad  perpetuam  rei  memoriam.  Pro  salubri  et  tran- 
"  quillo  statu  Ecclesiae  regni  nostri,  necnon  pro  divini  cultus 
"  augmento,  et  Christi  fidelium  animarum  salute,  utque 
"  gratiam  et  auxilium  omnipotentis  Dei  (cujus  solius  ditioni 
**  ac  protectioni  regnum  nostrum  semper  subjectum  extitit, 
"  et  nunc  esse  volumiis,)  consequi  valeamus,  quas  sequuntur 
"  hoc  dicto  consultissimo,  in  perpetuum  valituro,  statuimus 
"  et  ordinamus. 

*^  I.  Primo  ut  Ecclesiarum  regni  nostri  praBlati,  patroni, 
et  beneficiorum  collatores  ordinarii  jus  suum  plenarium 
'^  habeant,  et  unicuique  sua  juridictio  servetur. 

"  II.  Item,  Ecclesise  cathedrales,  et  alias  regni  nostri 
"  liberas  electiones,  et  earum  effectum  integraliter  habeant. 

"  III.  Item  simoniae  crimen  pestiferum  Ecclesiam  labe- 
"  factans  a  regno  nostro  penitus  eliminandum  volumus  et 
'•  jubemus. 

"  IV.  Item  promotiones,  collationes,  provisiones  et  dispo- 
"  sitiones  praelaturarum,  dignitatum,  et  aliorum  quorumque 
"  beneficiorum  et  officiorum  ecclesiasticorum  regni  nostri, 
"  secundum  dispositionem,  ordinationem,  et  determinationem 
"  Juris  Communis,  sacrorum  Conciliorum  Ecclesiae  Dei, 
'^  atque  institutorum  antiquorum  sanctorum  patrum  fieri 
''  volumus  et  ordinamus. 

iq)  The  Roman  Emperors  published  Pragmatic  Rescripts  in  the  time 
of  St.  Augustine,  as  did  the  first  and  second  races  of  French  monarchs. — 
De  Pradt.  i.  198. 
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"  V.  Item  exactiones  et  onera  gravissima  pecuniarum  per 
"  curiam  Romanam  Ecclesiae  regni  nostri  imposita,  quibus 
"  regnum  nostrum  miserabiliter  depauperatum  extitit,  sive 
"  etiam  imponendas,  vel  imponenda,  levari  aut  colligi  niiUa- 
"  tenus  volumus,  nisi  duntaxat  pro  rationabili,  pia  et  urgen- 
"  tissima  causa,  vel  inevitabili  necessitate,  ac  de  spontaneo 
"  et  expresso  consensu  nostro  et  ipsius  Ecclesiae  regni  nostri. 

"  yi.  Item  libertates,  franchisias,  immunitates,  prseroga- 
^'  tivasjuraetprivilegiaperinclytae  recordationis  Francorum 
"  reges  praedecessores  nostros,  et  successive  per  nos,  Ecclesiis, 
"  monasteriis,  atque  locis  piis,  religiosis,  necnon  personis  ec- 
"  clesiasticJs  regni  nostri  concessas  et  concessa  laudamus, 
"  approbamus  et  confirmamus  per  praesentes. 

"  Datum  Parisiis,  anno  Domini  1258,  mense  Martio  "  {r). 

Here,  then,  we  have  a  French  King  and  a  French  Church 
with  rights  and  privileges  which  have  been  grievously  injured 
and  which  are  to  be  for  the  future  protected  against  the  in- 
vasion of  the  Curia  Romana.  These  articles  are  the  Magna 
Charta  of  the  liberties  of  the  Gallican  Church.  Bossuet 
said  that  in  them  were  contained  the  celebrated /ottr  proposi- 
tions, which  will  presently  be  mentioned. 

CCCXXIX.  The  next  national  declaration  of  importance, 
on  behalf  of  the  State  and  Church  of  France,  was  made 
after  the  close  of  the  great  schism  of  the  Western  Church, 
and  after  the  Councils  of  Constance  and  Basle  had  endea- 
voured to  apply  remedies  to  the  frightful  disasters  of  the 
Ecclesiastical  State.  The  two  Estates  were  assembled  at 
Bourges  by  Charles  YII.,  and  unanimously  accepted,  with 
certain  modifications,  the  decrees  of  the  Council  of  Basle  (5). 
The  resolutions  of  the  French  Council  were  made  by  royal 
ordonnance  part  of  the  law  of  the  nation,  and  duly  registered 
in  the  Parliament,  July  13,  1439.  Pope  Eugenius  pro- 
tested against  them  in  vain.  Pius  II.  renewed  the  complaint 
^      after  the  death  of  Charles  YII.  (1461).     Louis  XI.  yielded 


(r)  Lequeux,  Manuale  Comjjendium  Juris  Canonici,  t.  iv.  pp.  432,  433. 
(s)  Durande  de  Maillane,  uhi  supra. 
De  Pradt,  i.  c.  ix. 
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to  his  urgent  solicitations,  and  issued  Letters  Patent  for  their 
abolition  ;  but  the  Parliament  refused  to  register  them,  and 
made  one  of  those  celebrated  remonstrances  which  will 
always  keep  their  place  in  the  history  of  France. 

Paul  II.  pressed  Louis  XI.  for  stronger  measures.  The 
University  of  Paris  declared  to  the  Legate  that  it  would 
appeal  to  a  future  Council  against  any  invasion  of  the  Prag- 
matic. Louis,  however  (t),  was  bent  upon  making  peace 
with  the  Pope,  and  made  a  treaty,  in  1472,  with  Sextus 
IV.,  which  reduced  the  Pragmatic,  as  to  beneficiary  matters, 
to  the  same  position  as  the  German  Concordata.  But  the 
Parliament  refused  to  register  the  treaty. 

Louis  XI.  died  in  1483  ;  his  successor,  Charles  VIII., 
plunged  into  Italian  wars  and  politics,  and  was  little  dis- 
posed to  aid  the  Pope.  This  monarch  assembled  the  three 
Estates  at  Tours.  Innocent  VIII.  and  Alexander  VI.  at- 
tacked Charles  in  vain,  and  after  his  death  (1497)  they  found 
in  Louis  XII.  a  yet  more  obstinate  adversary.  Julius  II. 
put  France  under  an  interdict,  and  excommunicated  the 
King;  but  Louis  XII.,  fortified  by  the  universal  sympathy 
of  his  subjects  and  the  alliance  of  the  Emperor  Maximilian, 
ordained  that  the  Pragmatic  of  Bourges  should  be  observed 
throughout  France,  and  convened,  in  1499,  his  clergy  at 
Tours.  Before  this  assembly  he  laid  the  dispute  between 
himself  and  the  Pope,  and  sought  their  advice  upon  certain 
questions  {u)  proposed  to  them.  The  French  clergy  agreed 
that  their  King  had  full  power  to  protect  his  subjects  from 
all  oppression,  that  it  was  lawful  for  him  to  deprive  the  Pope 
of  fortified  places  used  as  means  of  annoyance  to  his  neigh- 
bours, to  withhold  obedience,  as  far  as  was  necessary  to  his 
safety,  from  the  Pope,  and  during  the  interval  of  suspended 
obedience  to  conform  to  the  ancient  discipline  of  the  Church. 
That  what  he  did  for  himself,  he  might  also  do  on  behalf  of 


(t)  See  De  Pradt,  i.  p.  232,  &c.,  for  the  motives  of  Louis  :  among  them 
was  the  hope  of  obtaining  Naples. 

(u)  They  appear  to  have  been  eight  in  number. 
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his  allies;  that  the  Papal  excommunications  issued  upon 
temporal  matters,  and  without  legal  form,  were  altogether 
null.  The  chief  of  the  clergy  requested  permission  to  lay  these 
resolutions  before  the  Pope,  and  to  call  upon  him  to  put  an  end 
to  a  scandalous  war,  and  convene  a  General  Council.  And 
they  besought  the  King,  if  the  Pope  should  fail  to  heed 
their  request,  to  join  with  the  Emperor  and  those  cardinals 
and  foreign  ecclesiastical  dignitaries  who  stood  aloof  from 
Rome,  to  adopt  the  precedents  of  Pisa,  Basle,  and  Con- 
stance, and  convene  a  General  Council  without  the  Pope. 
Finally,  they  determined  to  meet  again  at  Lyons,  and  await 
the  reply  of  the  Koman  See,  and  in  the  meanwhile  they 
forbad  all  communication  with  Rome,  especially  in  the  shape 
of  pecuniary  contributions.  Maxmilian  promised  the  hearty 
concurrence  of  himself  and  his  clergy  at  the  forthcoming 
Council  of  Lyons  {x), 

CCCXXX.  In  the  midst  of  these  significant  preparations 
Louis  XIT.  died.  In  the  year  1514,  France  had  a  new 
Sovereign,  and,  the  fruit  of  his  exigencies,  a  new  Ecclesias- 
tical Law. 

Francis  I.  found  himself  in  a  very  embarrassing  position 
(z/).  Eager  for  Italian  conquests, he  had  already  vanquished 
some  of  his  opponents,  when  he  received  at  Pavia  the  intelli- 
gence that  Leo  X.  (1516)  had  issued  a  peremptory  citation 
against  the  Crown,  the  Church,  the  Parliament,  and  the  uni- 
versities of  France,  to  show  cause  why  the  Pragmatic  should 
not  be  abolished.  Its  condemnation  was  certain  before  the 
trial.  Rash,  ill-judging,  ill-advised,  scared  by  the  probable 
consequences  of  an  excommunication  and  interdict  by  Pope 
and  Council,  and  by  the  league  of  enemies  stirred  up  against 
him  by  the  Pope,  Francis  repaired  to  Bologna,  and  there, 


(x)  Maximilian,  it  should  seem,  like  one  of  his  predecessors,  had  some 
idea  of  making  himself  Pope,  and  the  Papacy  hereditary. — 1  De  Pradt, 
pp.  238,  239,  note. 

(y)  Observations  sur  le  Concordat  fait  entre  Leon  X.  et  Fi-anqois  Pre- 
mier, par  M.  Michel  du  Peray.     Paris,  1740. 
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with  the  manner  and  in  the  language  of  humiliation,  signed 
a  Concordat  with  Leo,  abrogating  the  Pragmatic  (1516), 
and  undertook  to  procure  its  registration  in  Parliament  {z). 
Long  and  sturdily  did  the  Parliament  refuse  to  register 
a  treaty  which  they  openly  and  courageously  avowed  to  be 
contrary  to  the  liberties  of  the  kingdom  and  the  Church  («). 

The  Crown  had  entreated,  the  Chancellor  addressed  them 
in  vain,  when  the  Grand  Chamberlain,  De  la  Tremouille, 
spoke  to  them  (b)  in  a  style  which  overcame  the  obstacle; 
he  assured  them,  mter  alia,  that  the  honour  of  the  Crown 
was  at  stake,  and  added  the  most  violent  threats  of  com- 
pulsory registration  of  the  Concordat.  The  Parliament 
finally,  having  rejected  the  Papal  Bulls  against  the  Pragmatic, 
registered  the  Concordat,  protesting  against  the  violence 
used  towards  them,  and  appealing  to  a  better-advised  Pope 
and  Sb  future  General  Council. 

The  University  of  Paris  made  a  similar  appeal,  and  the 
King  was  besought  by  the  Doyen  de  VEglise  de  Paris,  in 
the  name  of  the  Chapter,  to  assemble  the  French  Church  (c). 
The  execution  of  the  Concordat,  the  object  of  universal 
disgust,  and  condemned  by  the  nation  and  the  Church, 
became  a  matter  of  extreme  difficulty.     The  Pope  granted 


(z)  '^  Tempori  iitique  inserviendum  esse  duximiis,  ac  rebus  nostris 
periclitantibus  pro  re  nata  consulendum  imminentiaque  detrimenta  minore 

ac  leviore  dispendio  dirimenda obnixis  precibus  ab  eo 

(Leoni  X.)  contendimus  ut  si  Pragmaticee  nomen  omnino  esset  abrogan- 
dum,  saltern  vice  illius  bona  sua  conciliique  venia  certas  nobis  leges 
conditionesque  meditari  comminiscique  liceret  quibus  Imperium  nostrum 
supradictum  in  posterum  uteretur  quod  ad  ea  quidem  pertinet  quae 
sanctione  Pragmatica  cavebantur." — D.  de  Maillane,  t.  i.  p.  781.     App. 

(a)  "  Relation  de  ce  qui  passa  sur  la  publication  et  I'enregistrement  du 
Concordat  au  Parlement  de  Paris  des  annees  1516  et  1517,  contenant  les 
raisons  du  Parlement  pour  empecher  cette  publication  et  ces  protestations 
a  ce  sujet." — 1  De  Pradt,  p.  250. 

(b)  1  De  Pradt,  pp.  264,  265. 

(c)  "Ad  Papam  melius  consultum  et  futurum  Concilium  Generale 
legitime  congregandum  et  ad  ilium  vel  illos  ad  quem  seu  quos  petendo 
Apostolos  instantissime/'  &c, — Durand  de  Maillane,  voce  Pragmatique 
Sanction". 
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its  prorogation  (c?),  first  for  six  months,  then  for  a  year, 
then  for  another  year.  Francis  was  taken  prisoner  at 
Pavia  in  1524  :  the  consternation  ensuing  on  this  calamity 
was  favourable  to  the  Concordat.  The  King  referred  the 
cognizance  of  contested  elections  as  to  the  consistorial,  or 
more  important  benefices,  to  the  Council  of  State. 

Henry  II.  confirmed  this  decree  in  1552,  and  thus  a 
great  obstacle  was  removed  from  the  path  of  the  Concordat. 

In  1560  Francis  II.  sent  an  edict  to  Parliament,  referring 
causes  of  religion  to  Ecclesiastical  Judges.  Parliament 
took  an  opportunity  of  addressing  the  King  to  restore  the 
liberty  of  elections  and  the  Pragmatic  (e),  essential,  they 
said,  to  the  welfare  of  his  subjects.  In  the  same  year  the 
successor  of  Francis,  Charles  IX.,  received  remonstrances 
from  the  States  at  Orleans. 

CCCXXXI.  The  earliest  Concordat  of  the  German 
Empire  with  the  See  of  Rome  was  the  Concor datum 
Calixtinum,  betwixt  Henry  V.  and  Pope  Callixtus  II.,  A.D. 
1122  (/). 

Its  historical  and  legal  importance  is  but  slight  ;  it  con- 
tained the  arrangement  respecting  investitures  which  has 
been  already  mentioned. 

The  Concordata  of  the  fifteenth  century  (^)  were  in  great 

(d)  See  what  the  French  call  the  "  disposition  atnpUative"  which  they 
distinguish  from  the  Concordat  itself,  though  it  begins  tit.  xvii. : — 

T.  XX.  is  "  De  prorogatione  temporis  ad  recipiendum,"  &c. 

1.  "  Ad  postulationem  Regis  "  (six  months). 

2.  "Eo  quod   propter  varias  occupationes  non  fuit   Concordatum 

approbatum  et  receptum  a  regnicolis  "  (one  year). 
8.  "  Oonceditur  secundus  annus  a  fine  prima  computandus  ad  hoc  ut 
Concordata  recipiantur  et  observentur  a  regnicolis." 
— D.  de  Maillane,  voce  Concordat. 

(e)  "Ce  reglement  toujours  cher  aux  Fran^ais,"  says  D.  de  Maillane^ 
voce  CoNCOEDAT,  t.  i.  p.  621 ;  but  which  Leo  X.  calls,  in  his  condem- 
natory Bull  (Dec.  19,  1516),  "Eegni  Franciae  corruptelam  Bituri- 
censem." 

(/)  Eichhorn,  Kirchenrecht,  I.,  B.  ii.  Absch.  ii.  cap.  1,  iv.  Die  Con- 
cordata. 

(ff)  Audisio,  Juris  natures  et  gentium — 1.  3,  t.  xii.     De  Concordatis. 
"  Au  moyen  age,  I'Eglise  catholique  romaine  se  regardait  comme  la  plus 
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measure  founded  upon  the  Basle  decrees,  which  were  for- 
mally accepted  by  a  decree  of  the  Empire  at  Mayence,  in 
A.D.  1439  (A),  and  the  firm  attitude  of  the  Electoral 
Princes  extorted  a  ratification  of  this  act  from  Eugenius  IV. 
But  in  1448  the  Emperor  Frederic  III.  entered  at  Vienna 
into  a  separate  Concordat  with  Nicholas  V.,  whereby  a 
large  part  of  the  claims  sacrificed  by  his  predecessor  were 
regained  by  him  for  the  Koman  See.  It  would  appear, 
however,    from   the  reply    of   u^neas    Sylvius    (i)   to    the 


haute  autorite  Internationale.  Mais  le  droit  international  actuel  repose, 
non  sur  I'aiitorite  de  la  religion  ou  de  I'Eglise^  mais  sur  une  autorite 
politique,  celle  de  I'liumanite  et  des  Etats.  On  reconnait  cependant  une 
personnalite  aux  eglises,  et  on  considere  les  traites  passes  entre  ces  der- 
nieres  et  I'Etat,  a  peu  pres  comma  des  traites  entre  Etat  et  Etat.  C'est 
en  particulier  le  cas,  lorsque  I'eglise  n'est  pas  nationale,  c'est-a-dire  re- 
streinte  au  territoire  d'un  Etat  determine,  mais  qu'elle  a  pour  caractere 
distinctif  son  organisation  speciale.  La  nature  des  concordats  conclus 
entre  certains  Etats  et  le  Saint-Siege,  le  demontre  clairement.  L'^glise 
nationale  d'un  Etat  pent  aussi  avoir,  en  vertu  de  conventions,  certains 
droits  vis-a-vis  de  I'Etat  auquel  elle  se  rattaclie ;  mais  leurs  rapports 
seront  plutot  du  domaine  du  droit  constitutionnel  que  de  celui  du  droit 
international." 

Bluntschli,  p.  64,  x.  26. 

See,  also,  Calvo,  t.  i.  1.  xii.  p.  703. 

(K)  Sanctio  Pragmatica  Germanorum  illustrata  {confirmatory  of,  and 
suppletory  to,  Decrees  of  Basle  and  Mayence,  accepted  in  Germany),  Koch 
0.  9  (ed.  Argentorati,  1789),  consists  of  three  parts : — 

1.  Historia  Sanctionis  Pragmaticsfe. 

2.  Argumentum  S.  P.     This  part  includes — 

VII.  De  Oardinalibus  Eccles.  Rom. 
11.  Power  of  General  Councils. 

P.  61,  c.  ii.  1.  Jura  Pontifici  ablata,  Reservationes  generales 
et  speciales,  Gratise  expectatse. 

3.  Sylloge  Documentorum  quibus  Sanctio  Pragmatica  Germanorum 

illustratur. 

P.  201.     Tabulae  Concordatorum  inter  Nicolaum  V.  Pont,  et 
Fredericum  III.  Imp.  (Vindobonae  initorum,    a.d.    1448, 
February  17.) 
Praef.  2.  "  Palladium  hoc  Ecclesise  Germaniae  et  sacram  quam 
libertatis  ancoram." 
The  Bulls   of  Ratification,  issued   February  5  and    7,  1447,  were 
called,  in  honour  of  the  Princes,  ^^  Die  Fiirsten-Concordatey — Eichhoi-n, 
B.  i.  Abschn.  i.  c.  v. 

(i)  He  was  then  Cardinal :  he  became  Pius  II.  a.d.  1458. 
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"murmur  gravaminis  Germanlcce  Nationis"  {j),  in  a.d. 
1457,  that  on  account  of  the  difficulties  and  troubles  of  the 
time  in  1449,  a  compromise  only  between  these  Basle  decrees 
and  the  Papal  claims  had  been  allowed  by  the  Roman  See, 
for  he  had  rejected  the  notion  that  an  absolute  Sovereign 
like  the  Pope  could  make  a  treaty  with  his  subjects. 

In  1487,  however,  the  entire  Empire  successfully  resisted 
a  tithe  which  the  Pope  sought  to  impose ;  and  in  a.d.  1500, 
the  Empire  granted  the  Pope  only  one-third  of  that  indul- 
gence, and  reserved  the  two  other  parts  for  the  war  against 
the  Turks.  Nevertheless,  the  detestable  Alexander  YI. 
and  his  successor  Julius  II.,  raised  the  Papal  power  to  a 
height  which  enabled  them  to  speak,  at  the  beginning  of  the 
sixteenth  century,  the  language  held  by  Boniface  VIII.  at 
the  beginning  of  the  fourteenth. 

The  accomplished  and  dexterous  Leo  X.  found  little 
difficulty  in  emasculating  the  Decrees  of  Basle  and  Con- 
stance, by  a  Council  held  at  Bome  (a.d.  1512-17),  and  at 
last  it  appeared  that  all  the  advantage  that  the  Reform- 
ing Councils  had  bestowed  upon  States  and  National  Churches 
had  shrunk  into  a  few  limitations  upon  the  arbitrary  appli- 
cation of  the  Reserved  Privileges  of  the  Papal  See  (/^). 

The  consequence  of  this  retrogression  in  Ecclesiastical 
Beform  was  that  portentous  event  in  the  history  of  the 
world  usually  called  the  Beformation. 

The  abuses  and  exactions  (I)  of  the  Court  of  Bome,  and 


(j)  "  ALnece  Sylvii  Epistola  ad  Martinum  Maierum  contra  Murmur 
gravaminis  Germanicce  Nationis,  a.d.  1457,"  cited  by  Ranke,  c.  i.,  from 
Midler  s  Reichstagstheatorum  unter  Friedrich  III.,  p.  60. 

Mayer  was  Chancellor  to  the  Archbishopric  of  Mayence. 

Schrockh,  xxxii.  theil.  pp.  172-215,  contains  a  full  account  of  the 
whole  negotiation,  and  of  the  long  correspondences  between  the  Chan- 
cellor and  Cardinal ;  the  former  defending  the  liberties  of  the  German 
Church,  the  latter  maintaining,  in  language  at  least,  the  loftiest  preten- 
sions of  the  Pope. 

iji)  Schrockh,  xxxii.  p.  519. 

{l)  Freely  admitted  by  many  modern  Roman  Catholic  jurists  and 
canonists. 

Rhillipps,  iii.  325 :  "  Es  lasst  sich  nicht  leugnen,  dass  eine  nicht  geringe 
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the  gross  wickedness  of  some  of  her  Pontiffs,  had  heaped  up 
that  smouldering  mass  of  disgust  and  discontent  throughout 
Christendom,  which,  about  the  year  1517,  the  preaching  of 
Martin  Luther  and  Ukic  Zwingle  against  the  Indulgences 
of  Leo  X.  kindled  into  a  flame. 

The  way  of  General  Councils  had  been  tried,  and  had 
failed,  and  the  national  Churches  appeared  to  have  struggled 
in  vain  for  their  liberty  (m). 


Zahl  von  Papsten,  sowohl  durch  ihre  Sittenlosigkeit  als  auch  diircli  den 
vielfaclien  Missbraucli  ihrer  Gewalt,  namentlich  in  Betreff  der  geistlichen 
Strafen,  selbst  einen  grossen  Tbeil  der  Schuld  an  jenem  traurigen  Zustande 
der  gesammten  Cliristenlieit  auf  sicli  geladen  liatte," 
See  too  p.  335 :  ''  Die  vollige  Sorglosigkeit  der  Papste." 
(w^)  See  Verhdltniss  des  Staats  zur  Kirche — Zacharid,  Deutsches  Staats- 
und  Bmidesrecht,  Bd.  iii.  s.  218 — as  to  the  general  constitutional  law  of 
Germany  on  the  subject. 
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CHAPTER   VI. 

THE  PERIOD  OF  THE  COUNCIL  OF  TRENT,  1563 — ITS 
EFFECT  UPON  INTERNATIONAL  RELATIONS — PEACE 
OF  WESTPHALIA — ENCYCLIC  '  QUANTA  CURA,'  AND 
SYLLABUS,  1864 — VATICAN  COUNCIL — RULE  AS  TO 
PAPAL  INFALLIBILITY,    1870. 

CCCXXXII.  The  Council  of  Trent  (a),  which  has  so 
materially  affected  the  status  of  the  Roman  Catholic  clergy, 
and  in  some  degree  the  laity  (b),  has  too  much  of  an  inter- 
national character  to  be  passed  by  without  some  notice. 
The  rapid  increase  of  Luther's  disciples,  the  many  and  ad- 
mitted abuses  of  Rome,  and  the  urgency  of  the  Emperor 
Charles  Y.,  compelled  Paul  III.  to  convene  this  assembly. 

It  began  in  1545  and  ended  in  1563.  During  these 
eighteen  years  it  had  many  intervals  and  interruptions,  and 
three  distinct  epochs. 

The  first  under  Paul  III.,  1545-1547. 

The  second  under  Julius  III.,  1551-1552. 

The  third  under  Pius  lY.,  1560-1563. 

The  important  questions  mooted  during  its  sessions  gave 

(a)  Eichhoim,  Kii'chenrecht,  I.,  B.  i.  Abschn.  iii.  c.  1  ;  Durande  de 
Maillane,  "  Trente,^^  "  Liberies  de  VEglise  gaUicane ; "  Lequeux,  Manuals 
Co7npendmm  Juris  Canon,  iv.  171-348  (Paris,  1850)  ;  Landori's  Manual 
of  Councils,  "  Trente,^''  are  works  of  easy  access. 

The  great  works  of  Thuanus  {De  Thou),  and  those  of  Sarpi  and 
Pallavicini,  the  rival  historians  of  the  Council^  are  well  known.  There  is 
a  careful  criticism  upon  their  respective  merits  in  the  Appendix  to  the 
last  volume  of  Ranke's  History  of  the  Popes. 

See,  too,  Giesler,  Lchrbuch  der  Kirchengeschichte,  Abschn.  iv.  c.  i,  s. 
105.    "  Wirkungen  der  Schisma  auf  die  allgemeine  kirchliche  Meynung." 

{h)  E.g.  as  to  the  Law  of  Marriage,  see  Dalrymple  v.  Dalrymple, 
Judgment  of  I^ord  Sfowell,  2  Haggard  Consistory  Reports,  64.  Swift  v. 
Kelly,  3  Knapp's  Privy  Council  Reports,  283. 
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rise  to  frequent  debates  of  the  most  vehement  character ; 
they  were  decided,  not  as  those  at  the  Council  of  Constance 
had  been,  by  the  majority  of  the  suffrages  of  nations,  but  by 
the  majority  of  individual  votes,  as  at  the  Council  of  Lateran 
— a  proceeding  which  impressed  an  Italian  rather  than  an  In- 
ternational character  on  the  conclusions  of  the  Council,  as 
the  whole  number  of  votes  was  281,  out  of  which  189  were 
Italians. 

The  English  Church  was  not  represented  at  this  Council 

The  representatives  of  the  Spanish  and  the  French 
Churches  maintained,  with  great  fervour,  the  Divine  Right 
of  Episcopacy,  as  emanating  immediately  from  Our  Blessed 
Lord  and  not  immediately  from  the  Pope  (^d),  meaning  that 
the  fact  that  a  Bishop  was  made  and  confirmed  by  the  Pope 
was  no  more  an  argument  against  his  deriving  his  authority 
from  Our  Lord,  than  the  fact  that  the  Cardinals  elected  the 
Pope  was  an  argument  that  his  power  was  derived  only  from 
them.  These  Churches,  moreover,  maintained  the  superior 
authority  of  the  Church  generally  to  the  authority  of  the 
Pope,  and  appealed  to  the  Councils  of  Basle  and  Constance, 
which  the  Italians  rejected. 

The  French  ambassador  loudly  demanded  that  the  deci- 
sions of  the  Pope  should  be  submitted  to  the  Council,  that 
the  reforms  of  the  Church  in  its  Head  and  members,  as  had 
been  promised  at  Basle  and  Constance,  should  be  effected; 
and  of  these  reforms  the  abolition  of  annates,  and  arrange- 
ments made  for  avoiding  the  necessity  of  sending  for  dis- 
pensations to  Kome,  were  among  the  most  necessary. 

The  King  of  France  expressed  his  extreme  dissatisfaction 
at  the  scanty  measures  of  reform  proposed,  and  many  of 
the  French  bishops,  and  one  of  the  ambassadors,  withdrew 
from  the  Council :  the  latter  having  previously  protested 


(c)  There  appears,  by  the  lists,  to  have  been  one  English  Bishop. 
{d)  It  was  finally  resolved  to  omit  all  notice  of' the  institution  of 
Bishops  and  of  the  authority  of  the  Pope. 
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against  certain  propositions  as  contrary  to  the  rights  of  the 
Crown  and  the  liberties  of  the  Gallican  Church  (e). 

The  Tridentine  Council  closed  December  4,  1563  ;  it 
was  confirmed  by  a  Bull  of  Pius  IV.,  June  26,  1564.  A 
perpetual  Congregation  of  Cardinals  (/)  was  instituted  to 
advise  the  Pope  as  to  the  interpretation  of  its  decrees,  all 
commentaries  on  which  were  forbidden.  Canonists  (^)  hold 
that  the  Pope  may  dispense  tacitly,  and  without  express 
declaration,  with  decrees  of  this  Council,  though  he  cannot, 
without  express  declaration,  derogate  from  those  of  other 
councils.  They  found  this  opinion  upon  the  words  (Deer. 
21,  Sess.  25),  "  ut  in  his  salva  semper  authoritas  sedis 
"  Apostolicae  sit  et  esse  intelligitur.'' 

CCCXXXIII.  The  decrees  of  the  Council  were  ar- 
ranged under  two  principal  divisions  or  heads  : — (1)  The 
decrees  concerning  the  Discipline  (de  Reformatione),  and 
(2)  those  concerning  the  Faith,  set  forth  in  canons  {canones), 
which  closed  with  an  anathema  upon  all  who  held  a  different 
opinion.  These  decrees  depended  of  course,  for  their  civil 
and  legal  validity  beyond  the  Roman  See,  upon  their  recep- 
tion by  the  authorities  of  other  countries. 

The  French  Kings  at  first  solemnly  protested  against  it, 
as  a  private  assembly  of  certain  prelates,  who  had  insulted 
the  ambassadors  and  attacked  the  liberties  of  the  throne  and 
church  of  France. 

The  clergy  of  France  were  generally  well  affected  to  it,  and 
often,  but  in  vain,  besought  its  legal  promulgation  {h).  This 
promulgation  was  made  by  the  Pope  one  of  the  conditions  of 
Henry  lY.'s  reconciliation  with  Rome ;  but  in  vain  did  this 
popular  monarch  entreat  the  Parliament  to  consent  to  its 
publication,  even  with  a  general  clause  of  reservation  for  the 


(e)  See,  as  to  the  Pope's  power  of  excommumcating  Kings,  s.  22,  c.  4. 
De  Ref. 

(/)  "  Trente,''  D.  de  Maillane,  iii.  667.  {(j)  Ibid. 

(K)  De  Concordantia  Sacerdotii  et  Imperii  sui  de  Lihertatibus  Ecclesies 
Gallieance,  Petrus  de  Marca,  Archiepiscopus  Parisiensis  (died  1662),1.  vii. 
c.  28,  3. 

VOL.  II.  E  E 
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liberties  of  the  Gallican  Church.  He  was  obliged  to 
accept  the  answer  of  the  illustrious  De  Thou  (i),  that  the 
Parliament  knew  no  precedent  since  the  foundation  of  the 
monarchy  for  receiving  a  Council,  without  examining  and 
reconsidering  every  article  that  it  contained. 

The  Ordonnance  of  Blois  (1579),  however,  incorporated 
into  its  text  large  portions  of  the  Council  of  Trent,  care- 
fully avoiding  to  mention  the  source  from  whence  they 
came. 

Generally  speaking,  it  may  be  said,  that  by  edicts,  ordon- 
nances,  and  usage,  the  principal  decrees  of  the  Council,  as  to 
matters  of  faith  and  discipline  (j),  have  practically,  though 
not  formally,  been  introduced  into  France. 

With  respect  to  other  European  countries,  the  Tridentine 
Council  was  generally  received  by  them. 

It  was  rejected  by  the  Catholic  and  Episcopalian  Churches 
of  Greece,  Russia,  Egypt,  England,  Ireland,  and  Scotland, 
and,  of  course,  by  the  Protestant  and  Non-Episcopalian 
Churches  of  Germany  and  the  North,  and  by  the  civil 
Governments  of  all  these  countries. 

CCCXXXIV.  The  religious  wars  which  broke  out  at 
the  beginning  of  the  sixteenth  century,  and  were  extin- 
guished by  the  Treaty  of  Westphalia,  must  be  mentioned 
in  connexion  with  this  subject  of  the  Papal  relations  with 
independent  kingdoms.  Disgust  at  the  practical  abrogation 
of  the  Reforming  Councils  of  Basle  and  Constance 
determined  large  bodies  of  religious  persons  to  break  off  all 
connexion  with  the  Roman  See.  Not  merely  the  relation 
flowing  from  the  acknowledgment  of  the  Pope  as  the  visible 
Head  of  the  Church  upon  earth,  but  the  lesser  and  more 
reasonable  relation  flowing  from  the  acknowledgment  due 
by  comity,  and  a  regard  to  ecclesiastical  order,  to  the 
Patriarch  of  Western  Christendom,  were,  in  the  hour  of 
indignation   and  despair,   forcibly  snapped   asunder  by  the 

(i)   Thuanus,  1.  vii.  Memoirs  preceding  liis  History, 
(j)  Zequeux,  iv.  394, 
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Protestants  of  Switzerland,  France,  and  Germany.  The 
Germans  protested  in  1529  against  the  decrees  of  the  Diet 
of  Spires  which  forbad  any  change  in  religious  matters 
until  a  General  Council  could  be  holden.  They  subse- 
quently refused  to  submit  to  the  decrees  of  a  Council  held 
in  Italy,  which  they  thought,  not  without  reason,  would  be, 
in  fact,  the  voice  of  the  Italian,  rather  than  the  Universal 
Church.  They  presented  their  confession  of  faith  at  the 
Diet  of  Augsburg,  1530. 

The  profound  treachery  and  great  ability  of  the  Elector 
Maurice  united  the  Protestant  Princes  of  the  Empire  (A) 
against  Charles  V.  In  1552  the  Treaty  of  Passau  was 
made,  and  in  1555  the  Diet  of  Augsburg  was  held,  by  which 
the  liberty  of  exercising  a  religion  unconnected  with  the 
Pope  became  part  of  the  law  regulating  the  mutual  relations 
of  independent  States  ;  though  thirty  years  of  a  desolating 
warfare,  which  cannot,  even  now,  be  read  without  a  shudder, 
were  to  be  endured  by  Germany  and  Holland,  before  this 
principle  was  firmly  incorporated  into  the  Public  Law  of 
Europe  by  the  memorable  Treaty  of  Westphalia,  signed  at 
Munster  and  at  Osnabriick  in  1648  (Z). 

During  this  corrupt  period,  the  minds  of  men  upon  all 
questions  of  civil  and  religious  liberty  were  much  affected 
by  the  circumstances  and  character  of  their  time.  Private 
ambition  and  avarice  often  wore  successfully  the  mask  of 
religious  zeal.  True  ideas  of  liberty  and  religion  were 
mixed  with  specious  falsehoods,  which  sprung  from  pride  of 
intellect  and  licentious  passion.  The  consequences,  as  the 
subsequent  pages  of  history  are  unfolded,  may  be  traced  in 
bloody  characters  in  the  crimes  which  stained  the  religious 
revolutions  of  many  countries,  and  in  the  controversies 
which  still  agitate  the  world. 

{K)  He  concluded,  at  the  same  time,  a  secret  treaty  witli  Henry  II.  of 
France. 

(J)  De  Pactis  et  Privilegiis  circa  Religionem.  Moser.  (Franckfort, 
1738,  ss.  19,  20,  29.) 

Savigny,  JR.  R.  ii. 

£   E    2 
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CCCXXXV.  A  new  era  of  International  Law  opens 
from  the  date  of  this  treaty,  and  especially  with  respect  to 
the  immediate  subject  of  these  chapters. 

The  treaty  was  signed — not  an  insignificant  fact — with- 
out the  intervention  or  ratification  of  the  Pope,  who  pro- 
tested in  vain  against  those  articles  of  it  which  confirmed 
the  secularisation  of  ecclesiastical  property,  as  his  successor 
was  destined  to  do  upon  the  same  ground,  and  with  the 
same  effect,  against  the  last  Treaty  of  Vienna. 

The  relations  of  the  nations  of  the  whole  earth— for  Chris- 
tianity had  passed  the  limits  of  Europe,  and  planted  itself 
in  a  new  world— were  now  both  greatly  and  permanently 
changed  towards  Rome.  Her  claims  in  theory  were  the 
same.  The  Pope  was  still  the  Vicar  of  Christ  upon  earth, 
the  sole  fountain  of  the  Episcopate,  the  infallible  Judge  of 
all  matters  appertaining  to  religion  ;  and  if  the  logical  con- 
sequences of  supreme  temporal  as  well  as  spiritual  power 
were  not  put  forward,  they  were  not  abandoned,  and,  indeed, 
had  been  remarkably  exercised,  at  no  very  distant  period, 
in  dividing  the  newly  discovered  regions  of  the  world 
between  the  two  independent  States  of  Spain  and  Portugal, 
and  were,  as  will  be  seen,  as  late  as  the  year  1773,  asserted 
in  all  their  plenitude. 

But  the  actual  state  of  the  world  as  confronted  with  these 
claims  was  this  : — An  Episcopal  Church  in  Great  Britain, 
deriving  its  Catholic  doctrine  and  order  from  the  early 
Fathers  and.  Councils  of  the  Undivided  Church. 

A  Church  in  France,  which  claimed  as  resolutely  as  that 
in  Great  Britain  the  Divine  Bight  of  the  independent  Epi- 
scopate, and  denied  the  power  of  the  Pope  to  dispense  with 
the  customs  of  the  national,  or  the  canons  of  the  visible 
General  Church,  though  it  acknowledged  the  Headship  and 
the  Patriarchate  of  the  Successor  of  St  Peter. 

Protestant  Churches  in  Germany  repudiating  Papacy, 
and,  as  connected  with  it,  Episcopacy. 

The  Churches  under  the  Patriarchate  of  Constantinople, 
who  charged  Borne  with  being  the  original  and  continuing 
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cause  of  the  Schism  of  Christendom  ;  and  under  this  Patri- 
archate should  be  included,  at  this  time,  the  Churches  of 
Russia,  Greece,  Syria,  and  Egypt. 

But  in  all  these  countries  there  were  Roman  Catholic  as 
well  as  Catholic  and  Protestant  subjects.  How  was  the 
relation  between  the  Roman  Catholics  and  the  Pope  to  be 
carried  on  when  the  religion  of  the  State  was  Protestant,  or 
Catholic  but  unconnected  v/ith  Rome  ? — how  were  Protes- 
tant subjects  to  be  treated  in  Roman  Catholic,  and  Roman 
Catholic  subjects  in  Protestant  countries  ?  This  is  perhaps 
the  most  difficult  of  State  problems,  and  has  never  yet  been 
satisfactorily  solved. 

The  Reformation,  and  the  spirit,  which  arose  with  it,  of 
searching  inquiry  into  the  legitimacy  and  foundation  of  all 
claims,  naturally  affected  the  relations  of  Governments  as 
well  as  of  Churches  with  the  See  of  Rome. 

Before  we  consider  these  relations  in  the  case  of  individual 
States,  let  us  glance  at  their  general  features  in  all  States 
during  the  period  between  the  Treaty  of  Westphalia  and  the 
last  Treaty  of  Vienna. 

The  Council  of  Trent  was  not  able  to  extinguish  the 
general  desire — of  which  the  decrees  of  the  Councils  of  Basle 
and  Constance  had  been  the  expression — for  a  National 
Church,  one,  if  not  wholly  independent  of  Rome,  yet  con- 
nected with  it  only  by  a  recognition  of  its  Patriarchate  and 
Primacy.  Cismontane  canonists,  the  Anglicans,  and  the 
Protestants,  were  continually  employed  in  maintaining  that 
the  more  the  other  claims  of  Rome  were  considered,  the 
more  it  became  apparent  that  their  origin  was  to  be  traced  to 
the  false  Decretals  of  Isidore,  then  and  now  admitted  to  be 
forgeries,  and  which  had  been  fabricated  for  the  purpose  of 
maiming  and  weakening  the  true  Apostolical  rights  of  each 
individual  bishop  {m). 


(m)  "  Falsae  decretales  seculo  nbno  illatae,  videntur  in  hunc  scopum 
fuisse  fabricatae  ut  judicia  Episcoporum  redderent  magis  difficilia." — 
LequeuXy  i.  339. 
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Many  and  sore  appear  to  have  been  tlie  strivings  of  the 
Church,  in  different  countries,  to  return  to  this  primitive 
state  of  order  and  discipline. 

The  attempt  was  acceptable  to  States  and  governors,  be- 
cause it  tended  to  secure  the  national  independence,  and  to 
prevent  the  allegiance  of  citizens  from  being  distracted 
between  the  claims  of  a  native  and  a  foreign  superior. 

It  was  the  constant  endeavour,  therefore,  of  all  Princes 
and  Parliaments,  whether  Roman  Catholic,  Catholic,  or 
Protestant,  to  cut  off  the  channels  of  communication  and 
interference  with  their  subjects  which  the  Pope  kept  open. 

The  reception  and  authority  of  Legates  and  Nuncios, 
the  appeal  from  Ecclesiastical  Courts  to  Rome,  the  An- 
nates, the  establishment,  and  protection,  and  disposition  of 
Religious  Orders  and  Houses,  were  subjects  upon  which  the 
governors  of  States  were  continually  striving  to  repel  the 
Pa[)al  claims ;  but  there  were  two  questions  which,  so  far 
as  International  relations  with  the  Papacy  are  concerned, 
almost  exclusively  occupy  the  foreground  of  the  historical 
picture  during  this  epoch,  and  upon  which  the  struggle  was 
most  severe  and  most  important. 

1.  The  terms  under  which  the  Institution  or  Confirmation 
of  Bishops  should  be  obtained  from  the  Pope. 

2.  The  condition  of  previous  knowledge  and  sanction  on 
the  part  of  the  civil  Grovernment,  with  respect  to  all  Bulls, 
Rescripts,  or  Apostolic  Letters,  promulgated  by  Rome 
within  the  dominions  of  the  foreign  State. 

With  respect  to  the  first  of  these  questions,  it  will  be 
seen  that,  during  the  epoch  which  we  are  discussing,  France, 
Austria,  Portugal,  and  Naples  were,  once  at  least,  upon  the 
verge  of  returning  to  the  primitive  practice  of  instituting 
and  confirming  bishops,  and  of  severing,  as  England  had 
done,  their  Episcopal  National  Church  from  all  dependence 
upon  the  Pope. 

CCCXXXVI.  There  is  one  other  question  {n)  connected 

(n)  Gerardi  Noodt,  Dissertatio  Quarta,  de  Religione  ah  imperio  Jure 
Oentium  libera,  vol.  i.  p.  641    (ed.  Lugd.  1735):—^'  Interest,    inquis, 
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with  this  subject,  of  a  mixed  pubKc  and  International  cha- 
racter, the  treatment  of  which  has  greatly  perplexed  the 
Governments  of  States,  and  with  respect  to  which  their  in- 
tellectual errors  and  moral  crimes  have  been  of  a  most 
grievous  kind — namely,  the  treatment  of  subjects  professing 
a  different  religious  belief  from  that  established  by  the 
State  ;  such  errors  and  crimes  as  are  illustrated  in  the 
treatment  of  the  Huguenots  in  France,  and,  in  a  less  degree, 
of  the  Roman  Catholics  in  Ireland.  No  idea  appears  to 
have  been  of  slower  growth  than  that  of  real  religious 
toleration.  The  absence  of  it  led,  as  we  have  seen,  to  the 
intervention  of  foreign  Governments  on  behalf  of  co- 
religionists in  other  States ;  but  it  led  also  to  a  still  more 
strange  result  in  France,  for  there  the  Roman  Catholic 
Government  (o),  which  would  not  tolerate  religious  dissent, 
concluded  a  regular  treaty  with  its  own  Protestant  subjects 
and  delivered  up  towns  and  cities,  like  Rochelle,  as  a  security 


civitatum  qua  forma,  quo  ritu,  quibus  cseremoniis  colatur  Deus,  nempe 
ne  fiant  conventus,  quorum  initiis  in  rempublicam  conjurationes,  et 
adversus  leges  stupra,  adulteria,  incestus,  caedes,  parricidia,  falsa  testi- 
monia,  fraudesve  cogitentur.  Non  est  enim  religio  qua  pernicies  humano 
generi  inducatur — scelus  est  cui  prsetexitur  color  religionis — id  cum  tur- 
bat  disciplinam,  et  stringat  finem  civilis  conjunctionis,  non  obstat  Dei 
veneratio,  cur  non  perinde  ad  severitatem  legum  pertineat,  ac  si  adbibita 
non  esset  imago  religionis  ?  Sic  hominum  sacrificia  in  Africa  sustulit 
Tiberii  principatus,  sic  Bacchanalia  Romae  atque  in  Italia  coercuit  Senatus, 
caeterum,  innoxia  sit  Religio  nee  ad  turpe  atque  improbum  deflectat 
facinus,  sed  virtutem  juvat  et  bonos  mores,  sed  agat  ut  salva  sit  Reipub- 
licse  reverentia,  quod  improbetur  ?  nisi  si  quis  non  flagitia  sectae  affinia, 
sed  sectam  quamquam  scelere  vacuam  puniendam  existimat  ?  Sed  hoc 
injusti  ac  feri  et  crudelis  hominis  esse,  quis  non  videt?  " 

P.  642.  ''  Nam  si  (secta)  perdendae  sit  Reipublicae,  non  quia  nova  est 
prohiberi  debet  sed  quia  noxia'^ 

P.  644.  Noodt  remarks  that  Valentinian  the  elder  is  praised  by  Ammi- 
anus  (i.  lib.  30,  c.  9)  for  his  toleration ;  and  Noodt  also  cites  Valentinian' s 
Constitution,  in  the  Codex  Theodosianus,  which  ends — "  Testes  sunt  leges 
a  me  in  exordio  imperii  mei  datae  quibus  unicuique  quod  animo  imbibis- 
set,  colendi  libera  facultas  tributa  est.  Nee  Haruspicinam  rep'ehendimus , 
sed  nocenter  exerceri  vetamus.''^    Valentinian  was  a  Christian. 

(o)  Portalis,  Introd.  pp.  ix.-xix. 
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that  the  provisions  of  the  treaty  should  be  observed, — a 
most  unnatural,  fatal,  and  impossible  policy. 

The  Edict  of  Nantes  (a.d.  1598)  and  its  revocation  (a.d. 
1685)  are  among  the  most  painful  and  disgraceful,  but  also 
the  most  remarkable  and  instructive  pages  of  history. 

CCCXXXVII.  The  policy  pursued  by  the  Papacy 
upon  this  question  of  religious  toleration  deserves  notice. 
The  Pope,  having  in  vain  remonstrated  by  his  Nuncio, 
against  the  Treaties  of  Miinster  and  of  Osnabruck  (p),  put 
forth  a  protest  (q)  in  the  shape  of  a  Bull  in  which  he  re- 
presented these  treaties  as  "  infinitely  prejudicial  to  the 
*'  Catholic  religion,  to  the  Divine  worship,  to  the  Apostolical 
'^  See  of  Rome,  to  inferior  Churches,  to  the  orders  of  the 
"  clergy  as  well  as  to  their  ecclesiastical  jurisdiction,  autho- 
"  rities,  immunities,  franchises,  liberties,  exemptions,  privi- 
"  leges,  and  rights ;  inasmuch  as,  by  divers  articles  of  one 
"  of  these  Treaties  of  Peace,  the  lands  formerly  possessed 
"  by  the  clergy  in  those  countries  are,  amongst  others, 
"  abandoned  for  ever  to  the  heretics  and  their  successors ; 
"  the  J'ree  exercise  of  their  heresy  is  in  several  places  allowed 
"  to  these  heretics^  styled  of  the  Confession  of  Augshurg  ; 
*^  land  is  promised  to  be  assigned  to  them  to  build  temples, 
"  and  they  are  admitted  along  with  the  Catholics  to  public 
'' functions  and  offices.  .  .  .  Therefore,  we,  of  our 
"  own  accord,  from  our  certain  knowledge,  after  mature  de- 
"  liberation,  and  by  virtue  of  the  plenitude  of  the  ecclesias- 
"  tical  power,  pronounce  and  declare  by  these  presents  that 
^'  the  aforesaid  articles  .  .  .  .  .  have  been  by  right, 
"  are  and  shall  be  for  ever,  null,  void,  of  no  value, 
'*  iniquitous,  unjust,  condemned,  reprobated,  frivolous,  with- 
*'  out  any  force  or  effect,  and  that  7io  one  is  bound  to  observe 
"  them,  although  they  should  have  been  confirmed  or 
"  strengthened  by  an  oath.     .     .     .     Nevertheless,  by  way 


{p)   Vide  ante,  vol.  i.  pp.  50,  395. 
{q)  Parliamentary  Papers  for  1816,  pp.  103,  104. 
L'Histoire  du  Traite  de  Westphalie,  par  le  Pbre  Bougeant,  t.  vii,  pp. 
412,  414,  423. 
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"  of  greater  precaution,  and  as  far  as  may  be  necessary, 
"  we,  of  our  own  said  accord,  knowledge,  deliberation, 
"  plenitude  of  power,  condemn,  reprobate,  annul,  suppress, 
"  and  deprive  of  all  force  and  value  the  aforesaid  articles,"  &c. 
CCCXXXVII  A.  The  questions  arising  out  of  the 
Papal  Encyclic  Quanta  Ciira,  and  its  appendix,  called  the 
AS'y/Za5w5  (r)  (issued  8th  December,  1864),  which  have  so  much 
disturbed  and  irritated  the  Governments  of  civil  States,  and 
the  decree  {s)  of  the  Vatican  Council  (^),  in  the  Bull 
or  Costituzione  Pastor  u^ternus,  with  respect  to  the  infalli- 


(?•)  "  C'est  le  8  d^cembre  qu'apparut  le  travail  du  pere  Perrone  sous  la 
forme  d'une  eucyclique  comiiie  desormais  dans  le  monde  sous  le  nom 
d'encyclique  Quanta  cura,  et  suivi  d'un  syllabus  ou  serie  de  propositions 
condamnees  comme  impies  ou  heretiques.  Pie  IX  traitait  de  delire  la 
liberte  de  conscience  et  des  cultes,  d^clarait  qu'on  n'est  catliolique  qu'a  la 
condition  de  n'admettre  ni  la  separation  de  Feglise  et  de  I'etat,  iii  I'in- 
dependauce  dii  pouvoir  civil,  ni  la  liberte  .de  I'enseignement,  de  la  presse, 
de  I'association ;  il  proclamait  eufin  que  ' leglise  a  le  droit  de  lier  les 
consciences  des  fideles  dans  ce  qui  se  rapporte  a  I'usage  des  cboses  teni- 
porelles,  et  de  reprimer  par  des  peines  temporelles  les  violateurs  de  ses 
lois.'  Quant  au  syllabus,  il  condamnait  quatre-vingts  propositions  qui 
contiennent,  on  peut  le  dire,  les  plus  cberes  et  les  plus  precieuses  croy- 
ances  des  temps  modernes. 

^'  Les  articles  16, 17, 18  condamnent  les  cultes  non-catholiques,  I'article 
24  revendique  pour  I'^glise  un  pouvoir  coercitif ;  I'article  42  reclame 
pour  le  pouvoir  religieiix,  en  cas  de  confiit  avec  le  pouvoir  civil,  les  droits 
que  les  gouvernements  modernes  ue  reconnaissent  qu'a  ce  dernier ;  I'article 
48  revendique  pour  I'eglise  le  droit  de  s'immiscer  dans  la  legislation  civile, 
par  exemple,  pour  en  elFacer  tout  ce  qui  peut  etre  favorable  aux  protes- 
tants  et  aux  juifs  ;  I'article  72  condamne  le  mariage  civil ;  les  articles  15, 
77,  78,  79,  80,  tout  ce  qui  ressemble  a  la  liberte  religieuse  ou  politique." 
—Ann.  des  Deux  Mondes  (1864-5),  pp.  206,  207. 

{s)  July  18,  1870,  this  Ball  contains  a  "decreto,"  De  Romani  Ponti- 
^cis  infallihili  magistei'io. 

(t)  The  following  publications  sbould  be  studied  by  all  wlio  are  in- 
terested in  the  subject  of  the  incorporation  of  the  Pontitical  States  into 
the  Kingdom  of  Italy  : — 

1.  Offizielle  Aktenstiicke  zu  dem  von  Seiner  Heiligkeit  dem  Papste 
Pius  IX.  nach  Pom  herufenen  Oekumenischen  Concil.  Im  Anhange,  Die 
Cohlenzer  Laien-Adresse.     Berlin,  1869. 

This  v7ork  includes  the  Encyclic  and  Syllabus  of  December  8,  1864. 

2.  Documenta  ad  illustrandum  Concilium  Vaticanum  anni  1870.  Gesam  - 
melt,  u.s.w.  von  Dr.  Friedrich,     Nordlingen,  1871. 
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bility  of  the  Pope,  cannot  properly  be  discussed  at  any 
length  in  this  work.  These  questions  are  directly  of  a 
religious  character,  though  they  indirectly  touch  the  Inter- 
national relations  of  States,  inasmuch  as  they  partake  of  the 
character  of  instruments  issued  by  an  authority  which  pro- 
fesses to  control  the  acts  of  foreign  subjects  and  to  aifect 
their  relations  to  the  Governments  of  the  States  of  which 
they  are  members. 

This  indirect  invasion  of  the  civil  rights  of  foreign 
Governments  is  of  less  importance,  as  a  matter  of  Inter- 
national law,  since  the  Pope  has  ceased  to  be  a  de  facto 
Sovereign  of  an  independent  State  ;  though,  according  to 
the  Italian  statute  of  Guarantees,  he  retains  a  sovereignty,  for 
certain  purposes,  without  territory,  or  the  power  of  enforcing 
his  own  decrees  by  his  own  officers,  so  far  as  civil  results 
are  concerned. 
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CHAPTER   yil. 

THE  INTERNATIONAL  RELATIONS  OF  THE  PAPACY  WITH 
FOREIGN  STATES  IN  WHICH  THE  ROMAN  CATHOLIC 
CHURCH  IS  ESTABLISHED,  DURING  THE  PERIOD  BE- 
TWEEN THE  REFORMATION  AND  THE  PRESENT  TIME. — 
THE    HISTORY    OF    CONCORDATA, 

CCCXXXVIIL  The  great  evil  of  the  Concordat  of 
Francis  I.  (a)  was  the  manifest  inequality  of  the  contract  in 
one  important  particular  between  the  contracting  parties.  It 
assigned  a  term  within  which  the  Crown  must  nominate,  but 
no  term  within  which  the  Pope  must  institute,  the  Bishop. 
In  this  inequality  the  ground  was  prepared  for  collision 
between  the  State  and  the  Pope.  The  advantage  was  neces- 
sarily and  greatly  npon  the  side  of  the  spiritual  potentate. 
Upon  the  Episcopate  the  clergy  depended  for  their  order, 
the  laity  for  the  enjoyment  of  religious  ministrations,  and, 
indirectly,  the  whole  realm  for  its  tranquillity.  If  the  Pope 
refused  institution  the  Crown  had  no  means  of  redress, 
though  its  State  was  thrown  into  the  utmost  confusion,  and 
its  subjects  were  deprived  of  their  greatest  blessing.  The 
means  to  which  one  temporal  State  resorts  against  another 
temporal  State,  of  compelling  the  execution  of  the  contract, 
were,  or  ought  to  be,  wanting  in  this  instance. 

France  and  Naples  might,  and  did  indeed,  sometimes 
sanction  the  invasion  of  the  Papal  territories,  as  of  Avignon 
and  Beneventum,  and  so  far  treat  the  Pope  in  this  respect 
as  a  temporal  Prince,  as  to  have  recourse  to  the  means, 
which  International  Law  would  sanction,  of  compelling  a 
temporal  Prince  to  fulfil  his  contract. 

{a)  Be  Pradty  pp.  304,  305. 
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To  dwell  on  the  mischief  done  to  the  Church  alone  by 
this  consequence  of  the  Concordat  (b)of  Francis  I.,  does  not 
belong  to  this  work ;  but  such  mischief  to  the  State  and 
Church  could  never  have  arisen  under  that  primitive  rule 
of  the  Church  by  which  the  Bishop  was  elected  by  the 
laity  or  clergy,  or  both,  and  instituted  by  his  comprovincials 
and  metropolitan.  "  II  est  sans  doute  conforme  a  I'antique 
"  discipline  de  I'Eglise  gallicane  d'attribuer  aux  Metropoli- 
"  tains  et  aux  plus  anciens  Eveques  des  metropoles  I'insti- 
''  tution  des  Eveques  "  (c),  is  the  language  of  the  "  Ex- 
''  position  des  Principes  sur  la  Constitution  du  Clerge  par 
"  les  Eveques  deputes  a  I'Assemblee  nationale,"in  1791  {d), 
of  which  Pius  VI.  approved,  and  which  a  modern  French 
Council  has  pronounced,  not  unjustly,  to  be  one  of  the  fairest 
monuments  of  the  Galilean  Church. 

CCCXXXIX.  Between  the  reign  of  Francis  I.  and 
Louis  XIII.  (e),  on  account  of  the  Pope's  refusal  of  a  Bull 
of  institution  to  a  Bishop  nominated  by  Henry  lY.  to  the 
See  of  Auxerre,  that  see  was  vacant  for  twelve  years. 
Louis  XIII.  underwent  a  similar  refusal  in  the  person  of 
the  celebrated  De  Marca,  whom  he  had  nominated  to  the 
Bishopric  of  Conserans  ;  and  the  vacancy  lasted  six  years, 
from  1642  to  1648. 

Three  Popes  (  /)  successively  refused  the  confirmation  of 
the  Bishops  of  Louis  XIV.,  and  the  number  of  vacant  sees 
amounted  at  one  time  to  thirty-five.  In  later  times  the 
Pope  sometimes  accomplished  the  end  of  refusal  in  a  less 
direct  manner,  by  leaving  out  the  name  of  the  Prince 
in  the  Bull,  which,  according  to  the  Concordat,  ought  to 
be  there,  and  thereby  making  it  appear  that  the  nomina- 
tion was  made  propria  motu  of  the  Pope,  and  not  of  the 
Sovereign.  Such  Bulls  were  of  course  rejected  by  the 
Prince. 


(&)  De  Pradt,  i.  c.  14. 

(c)  See  this  exposition  at  length  in  Lequeux,  i.  499. 
{d)  Ibid.  387.  (e)  De  Fradt,  i.  c.  6. 

(/)  Innocent  XI.,  Alexander  VIII.,  Innocent  XII. 
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CCCXL.  To  these  disagreements,  in  spite  of  a  Concordat 
between  the  State  and  the  Pope,  Christendom  is  indebted 
for  the  ever-memorable  declaration  of  the  liberties  of  the 
Gallican  Church. 

As  early  as  1504  {g\  the  University  of  Paris  protested 
against  certain  powers  claimed  by  the  Legate  d'Amboise, 
with  respect  to  the  collation  of  benefices  and  the  rights  of 
graduates,  and  asserted  with  respect  to  denying  the  absolute 
powers  of  the  Pope,  that  "  in  hac  consistit  lihertas  EcclesicR 
GallicancRy  In  1594,  Pierre  Pithou  {K)  published,  under 
the  title  of  "  Libertes  de  I'Eglise  gallicane,"  a  sort  of  code 
of  eighty-four  articles,  deduced  from  two  maxims,  namely, 
the  independence  of  Princes  and  the  limitation  of  Papal 
authority  by  canons  and  councils.  This  code  has  been 
called  by  French  writers  the  Palladium  of  France,  and  has 
actually  been  cited  in  edicts,  as  in  that  of  November,  a.d. 
1719  (z).  In  1651  it  was  published,  after  De  Marca  had 
defended  it  in  his  great  work,  with  a  "  privilege  "  prefixed 
by  the  King,  in  which  the  work  was  represented  as  placing 
the  Regalia  of  the  Crown  in  ecclesiastical  matters  beyond 
dispute  (y). 

In  A.D.  1614,  the  States-General  complained  bitterly  of 
infringements  upon  their  liberties.  In  1663  the  Sorbonne 
put  forth  six  articles  (^),  denying,  in  the  plainest  language, 
all  authority  of  the  Pope,  direct  or  indirect,  in  temporal 
matters,  declaring  that  he  had  no  power  of  dispensing  with 
the  obedience  of  subjects,  of  deposing  Bishops,  that  he  was 
not  infallible,  and  asserting  the  inferiority  of  the  Pope  to  an 


{g)  Lequeux,  i.  358. 

{h)  The  most  learned  Frencliman  of  his  time ;  born  at  Troyes,  died 
1696,  at  the  age  of  57.  Fran9ois  Pithou,  his  brother,  shared  his  labours 
and  fame. 

(*)  Durande  de  Maillane,  cit.  t.  iii.  194,  contains  the  eighty-four  articles 
at  length. 

(/)  The  most  famous  commentary  on  Pithou's  work  is  that  of  Jacques 
Dupuis,  in  two  vols,  folio.  Some  of  the  propositions  contained  in  it  were 
condemned  by  an  assembly  of  the  clergy  in  1640. 

{k)  Durande  de  Maillane,  uhi  supr,  t,  iii.  210, 
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oecumenical  council,  and  proclaiming  that  the  King  had  no 
superior  but  God. 

In  1673  (/),  Louis  XIY.  extended,  by  an  edict,  his 
Regale  over  all  the  dioceses  of  his  kingdom.  Two  prelates  (w/) 
only  resisted  this  edict ;  one  of  whom  appealed  to  Pope 
Innocent  XI.,  and  was  protected  by  him.  The  Archbishop 
of  Toulouse,  nevertheless,  proceeded  against  the  bishop  and 
his  Yicars-General.  The  quarrel  between  the  Crown  and 
the  Pope  became  exacerbated. 

The  King,  under  tbe  advice  of  Le  Pellier  and  Bossuet, 
appealed  to  a  general  assembly  {n)  of  his  clergy ;  and  the 
result  was  the  famous  declaration  of  the  clergy  in  1682, 
sanctioned  by  thirty-four  bishops,  and  contained  in  four 
articles,  pretty  much  the  same  in  effect  as  the  six  articles  of 
the  Sorbonne,  and  recognising  by  name  the  authority  of  the 
Council  of  Constance.  It  was  approved  by  Royal  Edict  in 
March  1682  (o),  and  annulled  by  a  Brief  from  Innocent  XI., 
of  April  11,  1682.  The  Pope  arbitrarily,  and  not  upon  any 
alleged  canonical  or  moral  defects,  refused  Bulls  of  Institu- 
tion to  the  Bishops  nominated  by  the  Crown.  Alexander 
VI.  went  a  step  further  than  his  predecessor,  and  published, 
January  20,  1691,  the  Bull  Inter  multiplices,  by  which  he 
annulled  the  resolutions  equally  with  respect  to  the  Regale 
(p)  and  the  spiritual  authority, — a  Bull,  it  may  be  observed, 
subsequently  confirmed  by  another,  the  Auctorem  fidei,  of 
•piusYI.  {q), 

{I)  De  Pradt,  i.  335. 

{m)  lyAleth  and  De  Tamiers.  The  latter  published  a  perspicuous 
little  tract,  entitled  Traite  de  la  Regale.  "  The  Regale^''  he  says,  "  con- 
sists in — 

^'1.  La  disposition  des  revenus  de  I'Eglise  vacante. 
"  2.  La  collation  de  plein  droit  des  benefices  non  cures  durant  la 
vacance  du  siege  episcopal." — P.  6. 
(n)  It  was  at  the  opening  of  this  meeting  that  Bossuet  published  his 
sermon  "  Sw  V  Unite  de  VEgliser 

(o)  Which  in  February,  1810,  Napoleon  declared  by  an  Imperial  De- 
cree, and  promulgated  as  the  Law  of  France. 
(;j)  Lequeux,  iv.  372,  373. 
(^q)  In  1786,  when  Scipio  Eicci,  Bishop  of  Pistoja  and  Prato,  called  a 
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Meanwhile  the  question  of  ambassadorial  privileges  arose 
at  Rome  ;  the  Pope  exco  mmunicated,  the  Ambassador  pro- 
tested (r).  The  Nuncio  at  Paris  was  put  under  restraint ; 
Avignon  was  seized  upon  (5);  thirty-five  Bishops  were 
refused  Bulls  ;  the  Advocate-General  of  the  Parliament  of 
Paris  spoke  of  the  convocation  of  a  council,  of  a  return 
to  the  Pragmatic,  and  of  providing  for  their  own  Church 
without  the  Pope. 

CCCXLI.  The  Bishops  were  on  the  point  of  rejecting 
altogether  the  Papal  authority,  when  Louis  XIY.,  aided  by 
Bossuet,  prevented  this  catastrophe  (t). 

Peace  was  made  in  1693  with  Innocent  XI.  Certain 
Bishops  were  induced  to  write  a   penitential  letter  to  the 

Diocesan  Synod,  wMcli  more  than  adopted  the  French  articles. —  Coppi, 
Annali  d'ltalia,  i.  p.  155. 

(r)  The  following  dissertations  by  D'Aguesseau  should  be  noticed : — 

"  M(5moires  historiques  sur  les  Affaires  de  I'Eglise  de  France,  depuis 
1697  jusqu'au  1710,  ou  Recit  de  ce  que  M.  le  Ohancelier  d'Aguesseau 
a  fait  en  faveur  des  Maximes  du  Royaume,  des  Libertes  de  I'Eglise  gaUi- 
cane,  et  de  notre  Droit  public  ecclesiastique,  dans  la  dispute  du  Quietisme 
en  1697  ;  dans  les  affaires  du  Bref  de  1703  contre  le  fameux  cas  de  con- 
science, de  la  Bulle  '  vineam  Domini  Sabaoth  '  de  1705 ;  de  M.  I'Eveque 
de  Saint-Pons,  et  de  la  Declaration  des  douze  Eveques  en  1610  au  sujet 
de  I'Assembl^e  du  Clerge  de  1705." — Tom.  xiii.  p.  161. 

"Fragment  d'une  v^  Instruction,  qui  n'a  pas  ^te  achev^e. — Sur  I'^tude 
du  Droit  ecclesiastique. — Notions  generales  sur  la  maniere  d'etudier  le 
Droit  ecclesiastique." — Ibid.  tom.  i.  p.  415. 

"XXVI.  Plaidoyer.  D.  7  aoust  1693.~Dans  la  Cause  de  Frere 
Houdiart,  Cordelier,  qui  s'etoit  fait  transferer  dans  I'ordre  de  S.  Benoit  et 
de  Charles  du  Sault. 

"  1°.  Si  un  Bref  du  Pape  portant  confirmation  d  une  translation  d'un 
Religieux,  declaree  abusive  par  un  Arret,  est  abusif  ? 

"2°.  Si  ce  Bref  et  des  Lettres-Patentes  obtenues  du  Roi  pour  en  or- 
donner  Tex^cution,  peuvent  avoir  effet  au  prejudice  d'un  tiers  ?  " — Ibid. 
tom.  ii.  p.  697. 

(s)  As  it  had  been  in  1663,  when  the  Ambassador  was  insulted  at 
Rome.  Satisfaction  was  demanded  and  obtained,  and  an  obelisk  erected 
at  Rome,  with  an  inscription  recording  the  fact. 

(t)  "  Dies  war  der  Augenblick,  wo  jene  Bischofe  auf  dem  Punkte 
standen,  das  Schisma  auch  formell  auszusprechen  ;  der  Entwurf  der  De- 
claration war  ganz  in  diesem  Sinne  von  dem  Bischof  von  Tournay  gefasst. 
Dass  es  nicht  dazu  kam,  war  das  Werk  Ludwigs  und  des  grossen  Bos- 
suet."— Phillipps,  Kirchenrecht,  iii.  358, 
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Pope,  and  Louis  XIV.  promised  him  by  letter  that  the 
Edict  of  1682  shoidd  not  be  executed,  though  it  was  not  to 
be  recalled.  For  in  1713,  when  Clement  XI.  called  upon 
Louis  to  forbid  the  teaching  of  the  four  articles,  that  monarch 
wrote  a  letter  to  say  he  had  engaged  not  to  enforce  the  execu- 
tion of  the  Edict  of  1682,  but  that  it  would  be  unjust  to  forbid 
the  articles  being  taught.  The  Pope  was  satisfied,  and  issued 
the  Bulls.  The  letter  was  kept  as  a  trophy  of  the  submission 
of  the  Galilean  Church,  brought  to  Paris  by  Pius  VII.  in 
1801,  and  soon  afterwards,  it  is  said,  burnt  by  Napoleon  (m). 

CCCXLII.  The  revocation  of  the  edict  of  Nantes,  the 
theological  quarrels  between  Jesuits  and  Jansenists,  and  the 
miserable  discords  arising  out  of  the  Bull  Unigenitus^  closed, 
in  sorrow  and  disgrace,  the  seventy -two  years'  reign  of  Louis 
XIV.  in  1715.  But  it  should  be  mentioned  that,  in  the 
year  1695,  an  Ecclesiastical  Edict — in  imitation  of  those 
precursors  of  modern  codes,  the  Civil  Edicts  of  1665  and 
1670 — incorporated  into  a  sort  of  code,  without  reference 
to  Rome,  a  recapitulation  and  readjustment  of  a  great  variety 
of  previous  domestic  legislation  upon  the  Gallican  Church, 
especially  of  the  mutual  duties  and  relations  of  it  and  the 
civil  power. 

CCCXLIII.  In  1716  {x),  Clement  XL  at  first  refused 
Bulls  of  confirmation  on  grounds  connected  with  the  Unige- 
nitus  Bull  to  the  Bishops  of  Bayeux,  Tours,  and  Rhodes, 
but  yielded  at  last  to  the  positive  demands  of  the  Regent. 

In  1723,  Avhen  the  infamous  Dubois  was  installed  in  the 
chair  of  the  President  of  the  Assembly  of  the  Clergy,  he 
proclaimed  his  intention  of  acting  the  part  of  an  Ultramon- 
tane Cardinal  (?/).  But  death  interrupted  his  design  of 
covering  his  many  vices  with  the  mantle  of  disloyal  bigotry. 

In  1762,  the  Order  of  the  Jesuits,  the  great  champions  of 


(u)  ''  On  ne  viendra  plus  nous  troubler  avec  ces  cendres,^^  Napoleon  is 
reported  to  have  said  when  he  "burnt  it.—  De  Pradt,  i.  353,  354. 

(.r)  De  Pradt,  i.  366.  This  was  at  the  time  when  no  opposition  was 
made  to  the  conferring  of  the  Cardinals  hat  upon  Dubois. 

{y)  Histoire  de  France, par  H.  Martifi,  torn.  xvii.  p.  293,  ed.  1851. 
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the  Papal  Power,  was  suppressed  by  a  decree  of  the  Parlia- 
ment of  Paris. 

CCCXLIV.  In  1766,  Louis  XV. put  forth  adecree— in 
which  he  referred  to  the  Edicts  of  1682,  1695,  and  a  decree 
of  his  Council  in  1781,  as  containing  the  undoubted  Law  of 
France — that  though  the  Church,  having  a  real  authority 
from  God,  was  subordinate  to  no  other  in  spiritual  matters, 
the  temporal  power, "  which  emanates  from  God,  is  held  from 
"  God  alone,  and  is  neither  directly  nor  indirectly  depen- 
"  dent  on  any  other  power  on  earth ;  "  that  though  the  Church 
has  exclusive  power  to  pronounce  upon  questions  of  doctrine, 
yet  the  State,  before  it  assisted  in  their  execution,  had  a 
right  to  examine  their  form,  to  see  that  they  are  agreeable 
to  the  constitution  of  the  kingdom,  whether  they  will  affect 
public  tranquillity,  as  well  as  to  prevent  qualifications  un- 
authorised by  the  Church  being  attached  to  their  publication  ; 
that  it  was  the  duty  of  the  temporal  power  to  watch  over 
the  honour  of  citizens,  and  to  see  that  it  was  not  violated 
by  the  non-observance  of  ancient  rules  and  formalities,  with 
respect  to  which  the  Sovereign  was  to  be  considered  as  the 
external  bishop  and  avenger  ;  that  he  had  a  right  to  declare 
invalid  vows  which  are  not  in  conformity  with  civil  or  cano- 
nical rules,  and  to  reject  and  exclude  religious  orders  which  are 
injurious  to  the  State ;  and,  therefore,  that  in  order  to  pre- 
serve the  just  boundaries  between  the  temporal  and  spiritual 
powers,  it  was  ordered  that  all  the  royal  edicts,  and  espe- 
cially the  Edicts  of    1682  and   1695,  should  be  executed 
throughout  the  kingdom,  and  that  the  four  resolutions  of  the 
assembled  Bishops  of  the  kingdom  in  1682  should  be  in- 
violably observed,  supported  by  all  universities,  and  taught 
in  all  seminaries  throughout  the  kingdom  {z). 


(s)  See  Appendix  to  Report  from  Committee  on  Regulation  of  Roman 
Catholics  in  Foreign  Countries,  ordered  by  the  House  of  Commons  to  be 
printed  in  1816-1817,  and  to  be  reprinted  in  1852.  In  this  publication, 
but  still  more  in  the  Correspondence  respecting  the  Relations  existing 
between  Foreign  Governments  and  the  Court  of  Rome,  printed  by  Parliament 
in  1861,  is  contained  a  vast  mine  of  information.     No  work  exists  which 

VOL.  II.  F  :t' 
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CCCXLV.  Here  we  must  notice    the  conduct   of  the 
Pope  to  a  petty  Italian  State  on  account  of  the  manner  in 
which  it  was  regarded  in  France.     In  1768  the  Duke  of 
Parma  made  an  edict  upon  a  variety  of  subjects  of  a  mixed 
civil    and  spiritual  character,   and,  among    other   matters, 
forbad,  without  his  permission,  appeals  to  Rome  from  litiga- 
tions as  to  the  benefices  of  the  Duchy ;  he  forbad  also  com- 
missions to  be  conferred  on  strangers,  and  ordered  that  "  no 
"  writing    coming  from  Rome^  or   other  foreign    country^'' 
should  have  any  effect  in  Parma  without  the   Sovereign's 
exequatur.     Clement  XIII.  published  a  Brief  {monitor io  di 
Parma)  calling  the  Duchy  his  own  {nostro  ducato  di  Parma), 
declaring  the  edict  void,  forbidding  all  ecclesiastics  to  obey 
it,  and  pronouncing  that  all  concerned  in  the  publication 
had  incurred  the  censures  of  the  Bull  In    Ccena  Domini, 
and  could  not  be  absolved  except  by  the  Pope  or  his  succes- 
sors (a). 

Du  Tillot,  the  Minister  of  Parma,  appealed  to  the  Courts 
of  Europe  against  this  act,  and  not  in  vain  :  for  the  reference 
to  the  Bull  In  Coena  Domini  had  exasperated  all  the 
Sovereigns,  and  the  Bourbons  were  also  especially  offended 
by  the  aggression  on  their  kinsman.  Portugal  condemned 
the  Brief.  The  King  of  Spain  put  out  an  edict  that  the 
Bull  In  toena  had  never  been  received  in  his  dominions. 
The  Parliament  of  Paris  reprobated  the  Brief  (6),  and  ob- 
served that  all  countries  rejected  the  In  Coena  Bull,  attacked 
violently  the  continual  reappearance  of  obsolete  and  illegal 
pretensions  of  Rome,  and  expressed  indignation  at  the 
censure  on  the  exequatur,  *'  which  is  the  law  of  all  countries, 
"  and  particularly  of  France,^''  and  requested  that  the  law. 


gives  the  modern  history  of  these  relations  with  a  fulness  of  detail  at  all 
comparable  to  this  latter  publication,  and  the  authority  furnished  by  the 
ministers  of  each  country  is  indisputable, 

(a)   Coppi,  i.  p.  77. 

Martens,  Tr.  i.  p.  495. 

{b)  This  arret  (February  2Q,  1768)  of  Parliament  is  referred  to  as  clear 
law  in  the  first  of  the  Organic  Articles. —  Vide  2iost. 
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contained  in  the  V7th  article  "  of  our  liberties,"  should  be 
enforced^  viz.,  "  that  all  bulls  and  despatches  coming  from 
"  the  Court  of  Rome,  without  exception,  are  to  be  examined 
"  to  ascertain  whether  they  do  not  contain  any  thing  that 
'^  in  any  manner  may  prove  prejudicial  to  the  rights  and 
"  liberties  of  the  Galilean  Church  (c)  and  to  the  authority 
"  of  the  King."  The  principal  propositions  maintained  by 
this  Parliament  were  embodied  and  promulgated  in  a  Koyal 
Declaration  in  the  same  year. 

The  Pope  found  no  support.  Maria  Theresa  coldly 
replied  to  his  solicitations  for  aid  that  it  was  not  an  affair  of 
religion,  but  of  State  policy.  Venice  declared  also  against 
the  Pope.  The  King  of  Naples  invaded  Benevento  and 
Pontecorvo  ;  the  King  of  France  Avignon  and  the  Yenaissin. 
Ail  the  Sovereigns  demanded  the  recall  of  the  Brief,  and 
the  Papal  suppression  of  the  Jesuits. 

CCCXLYI.  Clement  XIII.  died  in  the  midst  of  this 
tumult.  Clement  XI V.  (Lorenzo  Gauganelli),  leaning 
rather  to  the  Regalisti,  who  counselled  concession,  than  to 
the  Zelanti,  who  wished  to  uphold  all  the  claims  of  Rome, 
restored  peace.  He  prohibited  the  reading  of  the  Bull  In 
Coena,  made  concessions  to  Sardinia,  sent  a  Nuncio  to  Por- 
tugal, suspended  the  monitorium  against  Parma,  and  in  1773, 
true  to  the  policy  of  the  Roman  See  in  the  case  of  the 
Templars,  pronounced  the  decree  of  dissolution  against 
the  most  faithful  soldiers  of  his  see,  the  Jesuits. 

The  French  Revolution  was  followed  (1789)  by  the 
confiscation  of  the  property  of  the  Church,  and  what  was 
called  the  civil  constitution  of  the  clergy,  one  main  feature  of 
which  was  that  the  Bishops,  though  they  were  to  announce 
in  writing  their  appointment  to  the  Pope,  were  not  to  re- 
ceive from  him  canonical  institution,  but  from  the  metropo- 

(c)  Requisition  of  the  Attorney-  General  and  Arret  of  the  Parliament  of 
Paris.     Report  of  1817,  Pari.  Papers,  pp.  179-181. 

Vide  ibid,  for  Letters  Patent  of  tlie  King  in  1772,  suspending  the 
execution  of  the  arret ;  but  the  substance  of  it  was  proclaimed  in  a  Royal 
Declaration,  March  8,  1772.— Vide  ibid.  pp.  178-181, 

F  F  2 
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litan  or  senior  Bishop.  Thirty  Bishops  protested  against 
these  measures,  and  the  Pope  condemned  them  in  various 
Briefs. 

CCCXLVII.  Passing  over  the  persecutions  of  the  clergy, 
the  history  of  the  Constitutional  Churchy  and  the  consecration 
of  constitutional  Bishops,  we  approach  the  second  and  the 
existing  Concordat  of  France,  namely,  that  between 
Napoleon  and  Pius  VII.  in  1801.  It  consists  of  seventeen 
articles. 

The  preamble  recognised  on  the  part  of  France,  that  the 
"  Catholic  Apostolic  Roman  religion  "  was  that  of  the  great 
majority  of  French  citizens,  and,  on  the  part  of  Rome,  that 
great  advantages  had  accrued,  and  were  expected,  to  this 
religion  from  the  re-establishment  of  it  in  France,  and  the 
public  profession  of  it  made  by  the  Consuls  ;  that  a  new 
arrangement  of  dioceses,  "  de  concert  avec  le  gouvernement," 
should  be  made :  that  the  First  Consul  should  nominate, 
and  the  Pope  institute  Bishops,  according  to  the  ancient 
forms  used  in  France ;  that  the  Bishops  and  ecclesiastics  of 
the  second  order,  before  entering  into  their  functions,  should 
swear  obedience  to  the  Republic,  and  not  to  abet  by  counsel 
or  undertake  any  plot,  "  soit  au  dedans,  soit  au  dehors," 
contrary  to  the  public  tranquillity,  and  to  reveal  anything 
of  the  kind  to  the  Government.  It  provided  that  the  First 
Consul  should  have  the  same  rights  and  prerogatives  as  the 
ancient  Government.  This  Concordat  was  followed  by 
certain  Bulls,  ^^hidults^^  and  Briefs  {d)  on  the  part  of  the 
Pope,  the  most  remarkable  of  which  was  the  Brief  Tarn 
midta,  in  which  the  Pope,  in  order  to  facilitate  the  new 
arrangements  with  Bonaparte,  obliged  eighty -one  Bishops, 
admitted  to  be  ^'  anciens  et  veritable s  Eveques,^^  as  the  reward 
of  their  fidelity  to  the    Church,  and  their  loyalty  to  the 


{d)  Ecclesia  Christi,  August  15,  1801. 
Qui  Christi  Domini,  November  30,  1801. 

Indult.  Apostoliccs  Sedis,  April  9,  1802,  by  the  Pope's  Legate,  Caprara, 
diminishing  the  member  of  Festivals. 
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Crown,  to  resign  their  sees.  Forty-five  submitted  ;  thirty- 
six  (e)  resisted.  It  should  never  be  forgotten  that  the 
Pope  proceeded  by  the  Bull  Qui  Christi  Domini  to  deprive 
these  thirty-six  prelates  of  their  sees,  without  the  form  of  a 
canonical  judgment,  without  an  allegation  of  fault,  much  less 
of  crime,  upon  the  naked  plea  of  the  necessity  of  the  time. 
Civil  history  might  be  searched  in  vain  for  an  act  of  more 
flagrant  injustice.  Ecclesiastical  history  affords  no  precedent, 
and  will,  it  may  be  hoped,  afford  no  imitation,  of  so  bare- 
faced a  contempt  for  all  moral  right,  as  well  as  all  Canonical 
Law  and  custom.  The  very  apology  gave  the  enemies  of 
religion  the  occasion  of  rejoicing  at  the  practically  acknow- 
ledged dependence  of  the  Church  upon  the  State. 

CCCXLVIII.  Little  good  accrued  to  the  Eoman  See 
from  this  servility  to  Napoleon  I.  On  the  very  day  upon 
which  the  Concordat  was  published,  articles  organiques  of 
the  Government  were  issued  ;  which,  though  remonstrated 
against  by  the  Pope,  and  though  their  abrogation  formed  a 
part  of  the  abortive  Concordat  of  1817  (/),  remain,  it  should 
seem,  to  this  day  a  hi  de  VEtat  [g).  These  articles  were 
prefaced  by  Portalis  (no  mean  name  in  French  jurisprudence). 
They  contain  provisions  with  respect  to  the  verification  of 
Bulls,  the  Delegates  of  the  Pope,  the  Decrees  of  Councils 
held  out  of  France,  and  of  General  Councils,  and  of  the 
Appel  comme  dabus  (with  a  very  long  enumeration  of 
possible  cases  for  its  exercise ),  which  secured  the  indepen- 
dence of  the  kingdom   in  a  more  stringent  manner  than 


(e)  Some  of  these  retired  to  England.  They  formed  what  was  called 
"La  Petite  Eg-lise,"  and  which,  like  the  Nonjurmg  Clmrch  in  England, 
continued  to  exist  for  some  time.  Indeed,  it  would  appear  not  to  have 
been  wholly  extinct  in  1852.  For  some  accomit  of  them,  see  The  Guar- 
dian of  February  4, 1852. 

(/)  Lequeux,  iv.  400. 

(</)  The  clause  for  its  abrogation  was  one  of  the  impediments  which 
prevented  the  execution  of  the  proposed  Concordat  ;  for  the  clause  would 
have  required  the  consent  of  the  Chambers,  which  could  not  be  obtained. 
—Ihid.  402. 
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an^^  preceding  edicts  or  regulations  had  done  {h).  The 
memorable  journey  of  Pius  VII.  to  Paris,  his  consecration 
of  Napoleon,  their  subsequent  quarrel,  chiefly  on  the  Bulls 
of  institution,  the  outrage  offered  to  the  Pope  at  Rome, 
Napoleon's  demand  that  the  Holy  See,  in  logical  consistency 
with  its  claims  and  position  (i),  should  cease  to  hold  any 
communion  with  schismatics  like  Russia  and  Enorland : 
the  final  annexation  of  the  Papal  dominions  to  France  by 
the  decree  of  Schonbrunn  (j)  (May  17,  1809),  the  scan- 
dalous seizure  of  the  Pope,  his  iuiprisonment  (/e)  at  Savona 
and  Fontainebleau,  and  the  excommunication  of  Napoleon, 
are  pages  of  history  well  deserving  of  study,  but  which  the 
limits  of  this  work  compel  us  to  pass  by  ;  nevertheless,  it 
belongs  to  the  object  of  this  chapter  to  notice  that  Napoleon 
sought  to  justify  his  outrage  by  referring  to  the  donations 
of  his  "  auguste  predecesseur,"  Charlemagne,  to  the  Roman 
See,  as  having  caused  an  incompatible  mixture  of  temporal 
and  spiritual  power,  fruitful  in  discord,  because  it  had  always 
induced  the  Pope  to  employ  the  influence  of  the  latter  to 
support  the  pretensions  of  the  former  (/).  At  the  very  time 
when  Napoleon  brought  these  charges  against  the  Pope,  he 
meant  to  make  his  spiritual  power  a  political  instrument,  and 
to  fix  his  residence  in  France. 

CCCXLIX.   The  Pope  resorted  for  his  defence  to  the 
weapon  of  his  predecessors ;  he  issued  a  Bull  {m)  of  excom- 


(h)  Articles  23  and  24  provided  for  the  teaching  in  all  schools  of  the 
four  Gallican  propositions. 

(i)  Schooll,  Archives  historiques  et  iwlitiques,  ii.  3. 

(y)  Koch,  Hist,  cles  Tr.  iii.  115. 

{li)  Napoleon's  conduct  was  shameful,  and  wholly  indefensible.  But 
it  is  sometimes  fbrg-otten  that  the  great  (Jharles  V.  at  the  same  time  im- 
prisoned the  Pope  and  prayed  for  his  deliverance  from  captivity,  and  that 
Charles  V.  was  never  excommunicated. 

(/)  It  is  truly  said  by  Ranke,  that  the  Constituent  Assembly  meant  to 
detatch  itself  from  the  Pope,  the  Directory  to  destroy  him,  and  Napoleon 
to  make  him  a  toal. 

{m)  In  the  Mcmoric  del  Cardinale  Pacca,  i,  234,  this  Bull  is  to  be 
found  in  cxtenso.  I  cannot  discover  it  in  the  volume  of  the  Bidlarium 
which  relates  to  Pius  VII. 


PAPAL   RELATIONS    WITH    FRANCE.  439 

munication,  not  against  Napoleon  hy  name  (n),  but  against  all 
who  had  in  any  way  perpetrated,  connived,  assisted  at,  or  coun- 
selled the  division  and  rapine  of  the  Holy  See.  This  is  no 
longer  (o)  the  last  instance  in  history  of  the  exercise  of  this 
power  by  the  Pope.  It— like  the  Bull  of  March  26,  1860, 
against  the  invaders  of  the  Pontifical  States — was  couched 
in  different  language  (p)from  the  Bulls  against  Henry  VIII. 
and  Elizabeth;  it  did  not  call  upon  the  subjects  of  the  ex- 
communicated Prince  to  rebel,  or  upon  foreign  Powers  to 
invade  his  territory,  but  it  refused  absolution  from  the 
penalties  of  the  Major  Excommunicatio,  "  donee  omnia 
"  quomodolibet  attentata  publice  retractaverint,  revocaverint, 
"  cassaverint  et  aboleverint,  ac  omnia  in  pristinum  statum 
"  plenarie  et  cum  effectu  reintegraverint,  vel  alias  debitam 
"  et  condignam  Ecclesise  ac  nobis  et  huic  sanctte  Sedi  satis- 
"  factionem  in  pr^emissis  pra^stiterint  "  («/).  The  spiritual 
power  of  the  Pope  was  therefore  exerted,  if  not  to  extend,  as 
it  had  been  in  1707  and  1768  (r),  yet  principally  to  recover 
territorial  right  and  property  :  all  these  latter  excommuni- 
cations were  practical  applications  of  the  article  in  the 
Council  of  Trent  (5)  which  has  been  mentioned  above,  and 
which  was  cited  in  the  Bull  of  Pius  VII.  {t). 

CCCL.  At  Savonathe  Pope  consented,  if  consent  can  be 
predicated  of  a  prisoner,  to  the  demand  of  his  captor,  that 
when  a  Bull  of  institution  had  been  refused  by  him  on  other 
grounds  than  those  of  personal  unworthiness,  tlie  institution 
should  devolve  after  six  months  on  the  Metropolitan   (?/). 

(n)  "  Guhernium  Gallicmium  "  occurs  in  the  iustrumeiit.  So  in  the 
Encyclic  of  1871,  and  other  preceding  ^LO^iwaiQYii^,  Suhalpinum  Gubeniium. 

(o)  As  it  was  when  the  first  edition  of  this  work  was  published. 

Ip)  JDe  Pradt,  ii.  406,  407. 

(q)  Memorie  del  Card.  Pacca,  p.  247. 

(r)  To  support  the  claims  of  the  Papal  See  to  the  Duchy  of  Parma, 
the  Pope  twice  issued  excommunications — once  in  1707,  once  in  1768 — 
against  the  Duke  of  Parma. 

(s)  Sess.  22,  c.  iv.  is  mentioned  in  Pacca,  but  it  must  be  a  misprint 
for  xi. 

{t)  De  Pradt,  ii.  324.     See  the  instrument  of  consent,  p.  470. 

(u)  This  was  also  declared,  after  the  failure  of  the  Ecclesiastical 
Council  in  1811,  by  the  Edict  of  August  5,  1811.     The  Pope  at  Savona 
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This  provision,  which  E-oman  Catholic  Princes  have  always 
striven  for  in  vain,  was  also  inserted  in  the  fourth  article  of 
the  Concordat,  signed  at  Fontainebleau,  January  25,  1813 
{x).     That   Concordat   the  Pope,  as  is  well  known,  after- 
wards, though  by  no  means  immediately  afterwards,  repu- 
diated, and  it  may  always  be   truly  said  that,  inasmuch  as 
the  free  agency  of  both  parties  is  of  the  essence  of  a  valid 
contract,  and  the  Pope  was  at  this  time  a  prisoner  (y),  and 
not  permitted  to  consult  with  the  advisers  whom  he  would 
have  chosen,  his  approbation  was  an  extorted  act  and  null. 
Nevertheless    the  great  feature  of  this  Concordat  was   to 
secure  religious  peace  to  France  ;  it  prevented  the  possibility 
of  the  clergy  and  laity  of   France  being    deprived   of  the 
functions  of  the  Bishops  at  the  arbitrary  will  of  a  foreign 
spiritual  power.     The  Pope  would  have  been  no  longer  able 
to  refuse  institution  to  a  canonically  qualified  nominee  of 
the  Prince,  without   assigning  any  reason,  or  assigning  one 
which  had  a  clear  reference  to  temporal  and  not  to  spiritual 
grounds.      The  Prince  was  obliged  to  nominate   within   six 
months,  and  the  Pope  to  institute  within  the  same  period, 
otherwise  the  institution  devolved  on  the  Metropolitan,  or 
on  the  oldest  Bishop  of  the  province.     Such  a  scandalous 
vacancy    of   sees    as    has    been   already    mentioned    could 
never,  under  these  regulations,  have  again  disorganised  the 
Church  {z). 

CCCLI.  The  restored  house  of  Bourbon  endeavoured  to 
effect  a  fourth  Concordat,  that   of  1817,  by  which  the  Con- 


agreed  to  this,  but  the  Metropolitan  was  to  institute  in  the  name  of  the 
Pope.— De  Fradt,  501,  612,  note. 

(x)  See  this  Concordat,  Pacca,  ii.  215. 

De  Pradt  says  that  Pacca  belonged  to  that  class  of  men  "  faits  pour 
tout  gater." 

{y)  "  Ma  ci  siamo  in  fine  sporcificati  {sporcati).  Quel  Cardinali  .  .  . 
mi  strascinarono  al  tavolino,  e  mi  fecero  sottoscrivere,"  Pius  VII.  said  to 
Pacca.  At  the  same  time,  it  would  seem,  from  what  passed  between 
them,  as  if,  at  that  time,  the  Pope  did  not  intend  to  rely  upon  the  con- 
tract being  void,  as  extorted  by  force. — Pacca,  ii.  196-199. 

(z)  De  Pradt,  iii.  LS. 
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cordat  of  Francis  I.  should  be  re-established;  that  of  1801, 
and  the  organic  articles,  abolished  :  but  the  attempt  («)  was 
vain  (b). 

During  the  Pontificate  of  Gregory  XVI.  (c)  and  the 
reign  of  Louis  Philippe  Monsieur  Guizot  used  his  utmost 
efforts  to  bring  the  Papal  Government  (d)  into  harmony 
with  the  improved  and  improving  civil  administration  of 
every  other  State. 

His  correspondence  in  1845  with  Rossi  (e)  the  French 
ambassador  at  Rome,  himself  an  Italian,  is  interesting  and 
instructive.  It  furnishes  one  of  the  many  proofs  th  at  the 
improved  civil  administration,  which  the  interests  of  the 
governed,  no  less  than  the  spirit  of  the  age,  required,  was 
incompatible  with  the  maintenance  of  the  Jesuit  influence 
and  the  Papal  Curial  system.  It  was  not  that  the  priest 
did  not  desire  the  happiness  of  the  subject  as  much  as  the 
statesman ;  it  was  not  that  the  priest  could  not,  because  he 
was  in  holy  orders,  be  a  statesman,  but  that,  from  various 
reasons,  the  government  of  the  Pontifical  States  was  re- 
garded under  totally  different  aspects  by  the  one  and  the 
other.  Whatever  was  the  cause,  the  failure  of  Guizot  was 
as  conspicuous  as  the  subsequent  failure  of  Napoleon  the 


(a)  See  this  embryo,  ibid,  iii.  76,  note. 

(6)  The  negotiations  continued  till  1822.  The  Bull,  Paterna  Pietatis, 
recognising  eighty  French  sees,  appeared  October  10,  1822. — Lequeux, 
U.  406,  &c. 

(c)  Gregory  XVI.  died  on  June  1,  1846.  On  June  16,  John  Maria 
Matei  Ferretti  succeeded  as  Pius  IX. 

(d)  "II  (le  Roi)  espere  que  le  concours  du  chef  de  I'Eglise  ne  lui 
manquerait  pas  dans  les  circonstances  ou  il  s'agirait  de  concilier  les  droits 
at  les  devoirs  de  la  puissance  temporelle  avec  ceux  de  la  puissance  spiri- 
tuelle,  et  de  mettre  les  n^cessites  mod^r^es  de  la  politique  en  harmonie 
avec  les  vrais  interets  de  la  religion." — Guizot  to  Rossi,  March  2, 1845. 

(e)  See  his  letter  to  Guizot,  April  27,  1845. 

"  Le?  chosen  s^nfc  toujour  s  dans  un  etat  deplorable,  et  il  n'y  a  en  ce 
moment  point  d'am^lioration  a  esperer.  .  .  .  Oette  situation  se  complique 
des  J^suites.  lis  sont  mel^s  ici  a  tout — ils  ont  des  aboutissauts  dans  tons 
les  camps — ils  sont  pour  tons  un  objet  de  craintes  ou  esp6rances,"  etc. — 
Guizot,  Mem.  de  mon  Temps,  etc.  t.  vii.  p.  400. 
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Third  (/)  to  effect  that  entire  change  in  the  system  of  civil 
administration  which  alone  could  have  arrested,  or  at  least 
delayed,  the  incorporation  of  the  Pontifical  States  into  the 
Kingdom  of  Italy. 

The  rapid  creation  of  the  present  Kingdom  of  Italy, 
after  her  long  and  bitter  oppression,  is  one  of  the  marvels 
of  modern  history,  and  evidences  how  much  may  be  done 
by  the  courage  and  wisdom  of  a  comparatively  few  master 
minds,  and  how  true  is  the  motto  of  the  patriot,  never 
to  despair  of  the  commonwealth. 

The  Encyclic  and  the  Syllabus  {g)  of  1864,  the  objurgatory 
letter  of  the  Pope  to  the  excellent  and  enlightened  Arch- 
bishop of  Paris  (Ji)  in  1865,  the  Vatican  Council  of  1870,  con- 
spired with  the  defeat  of  France  by  Prussia,  and  the  necessary 
recall  (August  2,  1870)  of  the  French  troops  from  Rome, 


(/)  At  the  opening  of  the  session  of  the  French  chambers  on  March  1, 
the  Emperor  Napoleon  III.  said,  among  other  things,  "  Facts,  however, 
speak  londly  for  themselves.  For  the  last  eleven  years,  I  have  sustained 
alone  at  Rome  the  power  of  the  Holy  Father,  without  having  ceased  a 
single  day  to  revere  him  in  the  sacred  character  of  the  chief  of  our 
religion.  On  another  side  the  population  of  the  Romagna,  abandoned 
all  at  once  to  themselves,  have  experienced  a  natural  excitement,  and 
sought  during  the  war  to  make  common  cause  with  us.  Ought  I  to 
forget  them  in  making  peace,  and  to  hand  them  over  anew  for  an  in- 
definite time  to  the  chances  of  a  foreign  occupation  ?  My  hrst  efforts 
have  been  to  reconcile  them  to  their  sovereign,  and,  UQt  having  succeeded, 
I  have  tried  at  least  to  uphold  in  the  revolted  provinces  the  principle  of 
the  temporal  power  of  the  Pope." — Ann,  Reg.  1860,  p.  215. 

{y)  See  Ann.  des  Deux  Mondes,  t.  xiii.  pp.  206-210.  App.  958,  965, 
and  968. 

Offizielle  Akfenstilcke,  149,  for  Speech  of  French  Ministers,  July  10, 
1868,  as  to  the  Encyclic,  Syllabus,  and  Vatican  Council. 

(Ii)  Of.  AM.  p.  95.  In  this  letter  of  October  6,  1865,  the  Pope  re- 
proaches the  Archbishop  for  maintaining  that  the  authority  of  the  Pope 
over  a  diocese  "  nee  ordinariam  nee  immediataci  esse,"  and  only  '^  quando 
diocesis  ipsa  ita  aperte  sit  inordinata  ac  perturbata  ut  Summi  Pontificis 
sit  unicum  remedium  quo  animarum  saluti  et  Pastorum  negligentise  con- 
suletur."  This  was  clearly  a  Jesuit  blow  at  the  liberties  of  the  Gallican 
Church.  Guizot  wrote  to  Rossi,  in  the  letter  already  cited,  about  the 
illegal  conduct  of  the  Jesuits  in  France  :  "  II  y  a  la  una  violation  evidente 
des  lois  de  I'Etat  et  de  celles  qui  constituent  la  discipline  de  TEglise 
gallicane." 
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to  make  it  obvious  that  the  Papal  system  would  no  longer 
be  maintained  by  the  army  of  the  foreigner.  Austria  and 
France  had  both  fj^iled  in  the  attempt  (i).  The  general 
opinion  of  Catholic  and  Protestant  recognised  the  fact,  and 
the  necessity  of  a  new  order  of  things,  which  should  acknow- 
ledge at  Rome,  as  elsewhere,  the  right  of  the  governed  to 
have  a  voice  in  the  choice  of  their  government  {j). 

CCCLII.  We  have  now  to  consider  the  Papal  relations 
with  the  ancient  German  Empire  and  with  Austria. 

The  effect  of  the  Couucil  of  Trent  was  {k)  to  strengthen 
the  power  of  the  Pope  in  those  parts  of  Germany  where  a 
reaction  had  given  the  Roman  Catholics  a  decided  triumph 
over  the  Protestants. 

This  increase  of  power  was  principally  established  and 
exercised  through  the  intervention  of  the  Papal  nuntius. 

The  necessity  of  arranging  the  vexed  state  of  ecclesias- 
tical matters  in  Germany,  had,  ever  since  the  reign  of 
Charles  V.,  afforded  the  Court  of  Rome  an  excuse  for  a 
perpetual  nuntius  at  the  Imperial  Court. 

The  fact  that  the  Papal  consent  was  required  to  the  inter- 
pretation and  execution  of  the  Trident ine  decrees,  confirmed 
and  enhanced  the  authority  of  this   minister.     In    1566,  a 


{i)  See  Correspondence  relating  to  Rome  laid  before  Parliament 
1870-71,  pp.  83,  84.  The  French  Republic,  through  M.  Senard  (Sep- 
tember 22,  1870)  announced  to  the  King  of  Italy  :  "Le  jour  on  la  Re- 
publique  fran9aise  a  remplace  par  la  droiture  et  la  loyaute  une  politique 
tortueuse  qui  ne  savait  jamais  donner  sans  retenir,  la  Convention  du  15 
septembre  [i.e.  1864]  a  virtuellement  cesse  d'exister." — Ibid,  p.  15. 

Memorandum  of  the  Italian  Government  on  the  Romari  Question, 
August  29,  1870.  On  July  22,  1871,  there  was  an  important  debate  in 
the  Assemblee  Nationale,  originating  in  certain  petitions  to  that  body 
praying  that  France  would  take  measures,  in  concert  with  other  States, 
"  afin  de  retablir  le  Souverain  Pontife  dans  les  considerations  necessaires 
a  sa  liberte  d'action  et  au  gouvernement  de  I'Eglise  catholique." — Journ, 
offic.  de  la  Rep.  franqaise,  23  juillet  1871. 

{j)  Vide  post,  pp.  443  sqq. ;  and  see  an  article  in  the  Journal  des 
Dehats  of  November  28,  1871. 

{k)  Eichhorn,  I.,  B.  i.  Abschn.  iii.  c.  1,  p.  294. 

Phillijjps,  338,  as  to  the  effect  of  the  paritat  system  on  tbe  Empire. 
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nuntius  had  also  been  established  at  Lucerne,  for  Roman 
Catholic  Switzerland  and  for  part  of  Germany.  During 
Clement  YIII.'s  Papacy  (1591-1605),  the  nuntius  at  the 
Imperial  Court  was  armed  with  full  powers,  and,  for  a  con- 
siderable space  of  time,  the  Church  in  Germany  was  more 
immediately  under  the  control  of  the  Roman  See  than  it 
had  been  at  any  time  before  the  Reformation,  while  the 
rights  and  functions  of  her  bishops  were  overridden  and 
enfeebled,  if  not  quite  absorbed,  by  the  plenitudo  potestatis 
of  the  delegate  of  the  Pope. 

The  struggles,  however,  of  the  Galilean  Church  to  restore 
the  Church  to  the  primitive  state  in  which  she  existed 
before  the  False  Decretals  had  been  forged,  to  maintain  the 
independent  substantive  rights  of  her  native  episcopacy, 
and  to  confine  the  primacy  of  the  Pope  to  the  definite  object 
of  upholding,  by  his  Patriarchate,  the  visible  unity  of  the 
Church, — these  struggles  were  not  without  their  effect  in 
Germany,  and  especially  in  the  vast  domains  of  the  House  of 
Austria. 

The  beginning  of  the  eighteenth  century  produced  the 
great  work  of  Van  Espen  (/).  It  placed  what  has  been 
called  by  German  writers  the  Episcopal  System,  as  opposed 
to  the  Papal  System,  upon  foundations  too  deeply  laid  in 
historical  erudition  (m)  to  be  shaken  by  any  answer  of  the 
Roman  See. 

The  work  remains  to  this  day  the  great  light  of  Canoni- 
cal Jurisprudence.  Upon  the  principles  which  it  contains, 
the  relations  of  Church  and  State,  both  with  each  other 
and  with  Rome,  might  find  a  peaceable  and  equitable 
adjustment. 

CCCLIII.  The  Episcopal  System  received  a  yet  further 


(/)  The  Jus  Ecclesiasticum  Universum  hodiernm  disciplines,  was  pub- 
lished at  Cologne,  1 702  ;  also  Tractatus  de  jyromulffatione  legum  Eccle- 
siasticarum  ac  speciatim  Bullarum  et  Itescrijitorum  Oarice  Romance.  Van 
Espen  was  horn  1646,  and  died  1726. 

(w)  For  which,  however,  he  was  much  indebted  to  TItomassinus,  and 
to  the  invincible  argument  drawn  from  that  source. 
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support  from  the  writings  of  the  Suffragan  Bishop  of  Treves 
{n)f  von  Hontheim  (o),  and  from  the  writers  who  flourished 
under  the  protection  of  Maria  Theresa  and  Joseph  II. 
The  reforms  of  this  emperor,  hastily,  perhaps,  and  arbitra- 
rily executed,  were  not  ill  received  by  his  subjects.  So  far 
as  they  related  to  the  relations  of  Austria  with  the  Roman 
See,  they  greatly  curtailed  the  power  of  the  Pope  ;  they 
conferred  upon  the  Bishops  authority  over  the  Religious 
Orders,  and  forbad  the  latter  to  have  any  relations  with 
any  foreign  spiritual  powers.  Dispensations  were  no  longer 
to  be  obtained  from  the  nuntius,  but  from  the  bishop  ;  the 
"  recursus  "  to  Rome  from  the  national  spiritual  tribunals 
was  greatly  restricted  ;  the  promulgation  of  all  Papal  Briefs 
or  Bulls  was  to  depend  upon  the  permission  of  the  Crown, 
signified  by  the  Placet  or  Placitum  Regium. 

By  Imperial  decrees  (/>)  of  1767,  1781,  1791,  all  Papal 
rescripts,  as  well  originals  as  copies,  are  to  be  submitted  to 
the  provincial  Government,  and  afterwards  to  the  supreme 
tribunal,  with  the  opinion  of  the  Attorney- General  and  of 
the  provincial  Government  thereupon.  This  law,  however, 
applied  to  all  Papal  rescripts  of  former  times.  No  one  would 
use  them  without  the  imperial  placet. 

The  right  to  examine  the  credentials  of  Papal  Legates, 
the  right  to  dismiss,  and  the  exemption  from  the  obligation 
to  them,  was    fully  established ;    all  Papal    reservation  of 


(n)  Eichhorn,  uhi  supr. 

Phillipps,  iii.  s.  136. 

(o)  Under  the  assumed  name  of  Justiniis  Febronius,  De  Statu  JScclesi<s 
et  legitima  Potestate  Romana\  Bullioni  et  Francof.  1763. — Ihid.  1765. 

Condemned  by  Clement  XIII.,  February  29,  1764. — Phillipps,  uhi 
supr. 

Pauli  Jos.  de  Riegger,  born  1705,  died  1775.  Institutiones  Jurispru- 
dentice  Ecclesiasticce,  pt.  iv.     Vindob.  1776,  1771,  1777. 

Eyhel,  Was  ist  der  Papst  ?     (Wien,  1782.) 

Ebenders,  Was  ist  ein  Bischof? 

Schraniy  Institutiones  Juris  Ecclesiastict  Puhlici  et  Privati,  8fc.  Augs- 
burg, 1774. 

(p)  Enchiridion  Juris  Ecclesiastici  Austriaci, — Rechhurger.  (Lintz, 
J809),  i.  s,  272. 
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benefices  was  entirely  done  away  with  by  the  decree  of 
October  7,  1782.  In  1781,  the  minister.  Prince  Kaunitz, 
wrote  an  answer  to  the  complaint  of  the  Pope's  Nuncio, 
in  which  he  observed,  that  abuses  had  been  successively 
introduced  "  into  the  doctrine  of  Jesus  Christ  propagated 
"  by  his  Apostles  "  which  were  "  contrary  to  the  maxims 
"  of  all  good  Governments  ;  that  the  Pope  had  no  authority 
"  whatever  in  the  State,  except  on  dogmatical  or  mere  spi- 
"  ritual  points  ;  that  the  Emperor  had  only  restored  to  the 
"  Bishops  the  rights  which  the  Pope  had  wrongfully  taken 
"  from  them  "  (q). 

CCCLIV.  In  the  year  1786  the  erection  of  a  new  Ntm- 
tiatura  at  Munich  determined  the  Emperor  to  assemble 
at  Ems  the  three  Prince  (r)  Archbishops  of  Germany 
(Mayence,  Treves,  Cologne)  and  the  Archbishop  of  Salz- 
burg, in  order  to  consult  in  what  manner  the  German 
Episcopacy  might  recover  the  rights  of  which  it  had  been 
deprived  by  the  Pope.  The  result  of  their  meeting  was 
expressed  in  what  the  Germans  call  a  Punctation,  signed  at 
Ems  by  the  four  Archbishops,  the  highest  ecclesiastical 
authorities  on  this  side  of  the  Alps,  in  1787-8  (a). 

Their  resolutions  deserve  careful  study  ;  they  upheld  the 
Episcopacy,  and  denied  the  claims  of  the  Papacy,  pretty 
much  in  the  same  manner  as  England  and  Queen  Elizabeth 
before  her  excommunication  would  have  done  {t)  ;  for  they 
expressly  denied  to  the  Papacy  any  authority  or  rights  but 
those  which  could  be  proved  to  have  been  attached  to  it  in 
the  first  centuries.  Joseph  II.,  in  spite  of  Pius  VI.'s  journey 
to  Vienna,  was  eager  to  reform  the  Church  upon  the  prin- 


{q)  See  Pari.  Papers,  1815-17,  p.  84.  Letter  at  length,  Storia  del 
anno  1782. 

(r)    Vide  ante,  p.  364,  and  for  their  creation,  Eichhorn,  uhi  sup?'. 

(s)  Joseph  II.,  says  Phillijyps,  iii.  378,  ''  aiif  dem  Puncte  stand,  sich 
ganzlich  von  dem  Oberhaupte  der  Kirche  loszusagen.'' 

(f)  Report,  ^-c,  laid  before  Parliament  (1816-17,  reprinted  in  1861) 
(pp.  86-90).  The  whole  proceedings  at  Ems  are  set  out  at  length  in 
translation.  See  also  Ilesultate  des  Emser  Congresf>es,  von  den  vier 
Deutschen  Erzhischofen  untcrzeichnet,  u.s.w.     Frankf.  u.  Leipz.  1787-8, 
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ciples  laid  down  by  the  Archbishops ;  but  the  Bishops 
collectively  gave  him  no  assistance.  The  furies  of  the 
French  Revolution  were  about  this  time  let  loose  upon  terri- 
fied Europe  ;  and  in  the  midst  of  the  tumult  of  the  Revolu- 
tion, the  Pope  condemned  the  Synod  of  Pistoja  for  adopt- 
ing the  maxims  of  the  Gallican  Church. 

CCCLY.  The  scandalous  treatment  of  Pius  VI.  by 
Napoleon,  and  the  eminent  piety  and  virtues  of  this  Pontiff, 
caused  a  general  reaction  in  his  favour.  After  the  dissolution 
of  the  ancient  German  Empire,  in  1806,  neither  the  "  Rliei- 
"  nische  Bund^^  nor  the  "  Deutsche  Bund^^  (if),  which  suc- 
ceeded to  it  in  1815,  intermeddled  in  religious  matters, 
further  than  to  admit  all  persons  professing  Christianity 
equally  to  civil  and  religious  rights. 

CCCLVI.  The  secularisation  of  the  German  ecclesiastical 
property  was  accepted  as  a  fact  of  history  by  everybody  but 
the  Pope,  who  formally  protested  against  it  at  the  Treaty  of 
Vienna  (x). 

CCCLVII.  By  the  Concordat  signed  August  18, 
1855  (?/),  between  Austria  and  Rome,  the  liberties  of  the 
Austrian  Church  were  much  impaired,  and  the  rights  of 
the  State  much  encroached  upon.  It  gave  great  dissatis- 
faction to  the  people,  and  was  practically  abrogated  by  the 
statutes  enacted  by  the  Reichsrath  in  1867-8.  These 
laws  established  (z)  the  civil  contract  of  marriage,  opened 
the  schools  and  places  of  education  to  all  religious  creeds, 
and  allowed  to  all  persons  the  free  exercise  of  their  religion. 
On  May  15,  1869,  Baron  von  Beust  replied,  upon  the  part 


(u)  Eichho7"n,  K.  R.,  B.  i.  Abschn.  iii.  c.  1. 

(x)  With  respect  to  Hungary,  see  Conspectus  Juris  Puhlici  Megni 
HungaricB,  per  Czirdky  (Vienna,  1851),  t.  ii.  c.  ix.  De  Jure  Regis  circa 
negotia  Religionis  prcBsertim,  s.  479.  The  Pope  confirms  the  Bishops 
nominated  by  the  Ciown  ;  but  the  Bishop,  before  such  confirmation,  is 
entitled  to  the  dress,  revenues,  rank,  and  seat,  "  sicut  in  Oomitiis  sic  et 
in  Synodis,"  belonging  to  his  see. 

(y)  Ann.  Reg.  1855,  p.  279.  The  Times,  November  20, 1855,  contains 
the  Concordat  at  full  length,  translated. 

(s)   Offizielle  Aktenstiicke. 


448  INTERNATIONAL    LAW. 

of  the  Austrian  Government,  to  a  remarkable  despatch 
(April  9,  1869)  from  Prince  Hohenlohe(«)  on  the  part  of  the 
Bavarian  Government,  respecting  the  Vatican  Council  which 
was  then  convened  and  was  subsequently  holden  at  Rome, 
December  8,  1869.  The  Baron  dwelt  with  much  force  upon 
the  fact  that  while  the  Papal  Curia  departed  from  all 
former  precedents  in  refusing  to  allow  the  presence  of 
Secular  Princes,  or  their  representatives,  at  the  Council, 
they  nevertheless  apparently  intended  to  legislate  on  subjects 
which  concerned  the  civil  power,  and  without  the  consent  of 
which  the  decrees  of  the  Council  would  be  incapable  of 
execution.  The  Baron  considered  the  existing  civil  law 
sufficient  to  repel  any  encroachment  of  Home  upon  the 
temporal  rights  of  the  Austrian  Government  and  people ; 
though  he  seems  to  have  been  aware  of  the  danger  that, 
through  the  agency  of  the  confessional,  such  an  attempt 
might  be  made,  in  a  manner  difficult  to  resist,  and  which 
might  require  new  legal  measures  of  protection. 

CCCLVIII.  It  would  surprise  many  superficial  readers 
of  history  to  learn  that  no  countries  have  more  strenuously 
resisted  the  aggressions  of  Rome  than  Spain  and  Portugal  [b). 

In  the  early  annals  of  Spain,  towards  the  beginning  of 
the  thirteenth  century,  Alonso  X.  makes  no  mention  of 
Papal  confirmation  in  the  consecration  of  Bishops,  when 
directions  are  given  by  him  as  to  the  manner  in  which  they 
shall  be  chosen.  The  Kings  of  Arragon  and  Naples  were  in 
constant  hostility  with  the  Pope. 

CCCLIX.  It  is  true  that,  anterior  to  the  Austrian 
Dynasty, — however  much  the  monarchs  of  Spain  might 
have  protested  against  the  various  abuses  of  Rome,  the  sums 
of  money  extorted  for  dispensations,  and  the  exemptions 
and  exclusive  privileges  of  the  clergy, — the  point  upon 
which  the  monarchs  chiefly  showed  an  energy,  beyond  that 


(a)  Vide  post. 

(b)  See  papers,  already  referred  to,  laid  before  Parliament  in  1814-17, 
and  1851. 
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of  merely  protesting,  was,  the  nomination  of  Bishops,  which 
they  always  maintained  as  an  unquestionable  prerogative  of 
the  Crown. 

CCCLX.  But  after  the  Austrian  dynasty  became  seated 
on  the  Spanish  throne,  the  ecclesiastical  independence  of 
Spain  was  much  more  firmly  maintained.  The  hypocritical 
prayers  of  Charles  V.  for  the  liberty  of  the  Pope,  whom 
he  had  imprisoned,  have  been  already  referred  to  (c). 

In  1568,  Philip  II.,  in  consequence  of  some  attempt  of 
the  Pope  to  invade  the  royal  prerogative,  declared  that  he 
had  a  right  to  present  to  all  the  bishoprics  in  Spain ;  and  in 
1588  he  created  a  ^oard  (Supi^emo  Consejo  de  la  Camara)  for 
the  purpose  of  inquiring  into  and  watching  over  the  rights 
of  the  Crown,  and  preventing  their  invasion  by  the  See  of 
Rome.  In  1633,  Philip  III.  sent  an  embassy  to  Rome  to 
demand  a  reform  of  various  abuses,  and  the  Pope  conceded 
a  certain  measure  of  reform. 

CCCLXI.  When  the  Bourbons  were  seated  on  the 
Spanish  throne,  the  mixed  character  of  the  Pope  as  a 
temporal  and  spiritual  monarch  brought  the  Roman  See 
into  no  small  embarrassment. 

In  the  European  War  of  Succession,  the  Pope  declared 
for  the  Austrian  Archduke.  Philip  Y.,  indignant  at  this 
display  of  partisanship,  in  1709,  forbad  his  subjects  to  hold 
any  communication  with  the  See  of  Rome.  In  1714,  a 
Concordat  was  patched  up  between  Clement  II.  and  Philip  Y., 
which  was  never  published,  and  never,  in  fact,  executed  by 
Rome.  The  same  fate  attended  another  Concordat  in  1717. 
When  the  Infante  Don  Carlos  conquered  the  Two  Sicilies, 
the  Pope  intrigued  with  the  Italian  party,  which  provoked 
the  Emperor  of  Austria  ;  while  the  King  of  Spain  (Philip  Y.) 
ordered  the  Cardinal  Aquaviva  to  leave  Rome,  and  to  bring 
with  him  all  the  Spaniards  resident  there ;  and  he  promul- 
gated several  decrees,  suspending  every  species  of  commu- 
nication, civil  as  well  as  ecclesiastical,  with  the  Roman  See. 


(c)    Vide  mite,  p.  438,  note  {k). 
VOL.  II.  G^  G 
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CCCLXII.  In  1770,  a  Pragmatic  Sanction  was  pro- 
mulgated on  the  subject  of  communications  with  the  Roman 
See,  and  in  1803,  when  the  Archbishop  of  Nicea  was  made 
the  Pope's  Nuncio  at  Madrid,  a  special  order  was  made  by 
the  King's  Council  as  to  the  restrictions  under  which  his 
office  was  to  be  limited.  In  1805,  the  King  put  forth  an 
Edict,  which,  reciting  "  that  there  existed  at  the  Court  of 
"  Rome  many  ecclesiastics  and  secularised  priests,  who  were 
"  employed  in  negotiating  pontifical  favours  and  dispensa- 
*'  tions^  and  in  offering  them  to  the  ecclesiastics,"  ordered 
that  every  pontifical  grant  or  reservation  should  be  autho- 
rised by  the  Visto  Dueno  of  the  King's  general  agent  at 
Rome. 

In  1806,  "  in  order  to  strike  at  the  root  of  the  shameful 
"  traffic  made  in  Rome  by  some  Spaniards  of  the  pontifical 
''  favours,"  a  Royal  Cedilla  directed  that  no  dispensation  or 
favour  from  the  Roman  Curia  should  be  valid  unless  de- 
manded originally  by  the  royal  agent  resident  at  Rome. 

In  the  reign  of  Ferdinand  VII.,  a  report  was  made  to 
him  upon  the  Papal  rights  in  Spain  (c?),  in  which,  among 
other  things,  it  was  set  forth  :  "  Your  Majesty  is  well  aware 
"  that  the  Roman  Curia  is  always  under  arms  to  oppose 
"  your  Majesty's  prerogative.  It  is  true  that  all  Briefs  and 
*^  Rescripts  from  the  Roman  Curia  must  undergo  a  revision 
"  in  this  kingdom  ;  but  this.  Sire,  is  a  requisite  not  exclu- 
'^  sively  established  in  Spain  ;  it  is  used  in  all  Catholic  king- 
"  doms  under  different  names,  although  always  intended  for 
"  the  same  purposes.  It  is  called  Pase^  Placito,  Exequatur, 
"  Letters  of  Pareatis,  or  otherwise,  because  all  Sovereigns 
"  enjoy  the  same  rights  and  have  the  same  duties  imposed  on 
"  them." 


{d)  Parliamentary  Papers,  1851,  p.  305. 

"  Ya  y6  Vuestra  Magestad  que  la  Curia  Romana  esta  siempre  en  armas 
para  hostilizar  las  regalias  de  Vuestra  Magestad."  Again,  "  Contra  las 
demasias  de  la  Cm-ia  unas  veces  sorprendida,  otras  engaiiada,  siempre 
empehada  en  estender  sus  facultades  fuera  de  sus  justos  limites,''^ 
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CCCLXIII.  Before  the  death  of  Ferdinand  VII., 
Amat  de  San  Felipe,  Archbishop  of  Nicea,  succeeded 
Cardinal  Fiberi  as  Nuncio  at  Madrid.  The  Pope's  Brief 
accrediting  him  to  the  office  was  still  awaiting,  according  to 
the  law,  the  signature  of  the  Council  of  Castile,  when  Fer- 
dinand died. 

The  practice  of  International  Law  required  that  the  cre- 
dentials of  the  diplomatic  agents  should  be  renewed.  The 
Spanish  Government  immediately  communicated  to  the 
Pope  the  death  of  Ferdinand,  and  the  succession  of  Queen 
Isabella  II.,  by  virtue  of  the  Pragmatic  Sanction  of 
March  31,  1830  (of  which  a  copy  was  enclosed),  and  the 
universal  recognition  of  her  Majesty  by  her  subjects.  The 
Pope  replied  that  he  must  abstain  from  recognising  Isabella, 
and  that  he  could  not  consider  the  Pragmatic  Sanction  as 
conclusive  evidence  of  her  right. 

It  is  worthy  of  remark,  that  at  so  very  recent  a  date  we 
find  the  Pope  maintaining  in  substance  the  old  claim,  some- 
times said  to  be  abrogated,  but  which  appears  always  ready 
to  be  re-asserted  and  re-exercised,  of  interference  in  the 
political  and  civil  affairs  of  a  foreign  independent  nation. 
If  it  be  said  that  the  Pope  only  exercised  his  right  as  a 
temporal  Prince  in  refusing  to  recognise  Queen  Isabella, 
then  the  event  well  illustrates  the  incompatibility  of  the 
mixed  spiritual  and  temporal  claims  of  Rome  with  the  peace 
and  independence  of  other  nations.  The  consequences  were, 
that  political  relations  were  broken  off  between  Spain  and 
Rome ;.  that  subsequently  many  episcopal  sees  became  vacant, 
and  the  Spanish  Government,  strictly  in  accordance  with 
the  Concordat,  nominated  the  new  Bishops.  The  Pope, 
however,  objected,  not  because  the  Bishops-elect  were  ob- 
jectionable on  the  grounds  of  learning,  morality,  or  doctrine, 
but  because,  not  having  recognised  Isabella  11. ,  he  could 
not  confirm  her  Bishops,  which  would  imply  his  recognition 
of  her  title. 

It  appears  that  the  Pope  afterwards  offered  confirmation  on 
condition  that  the  presentation  by  the  Queen  was  omitted, 
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and  that  the  words  ''  motu  proprio  et  benignitate  Sanctae 
"  Sedis  "  were  inserted  in  their  stead. 

This  attack  upon  the  most  cherished  prerogative  of  the 
Crown  was  firmly  resisted  ;  and  this  scandalous  state  of  the 
Church  in  Spain  actually  continued  till,  in  1848,  Queen 
Isabella  was  recognised  by  the  Pope    (e). 

CCCLXIV.  Here,  then,  as  in  the  case  of  Napoleon,  the 
Pope  refused,  on  grounds  strictly  political,  the  exercise  of  a 
strictly  spiritual  power,  without  which  the  foreign  country, 
over  which  he  claimed  to  exercise  it,  and  in  behalf  of  which 
he  would  have  appealed  to  the  people  against  the  Government, 
must  be  deprived  of  the  most  essential  elements  of  its  peace 
and  well-being,  namely,  the  reception  and  enjoyment  of 
religious  rites. 

CCCLXV.  It  seems  necessary  to  make  some  remarks 
upon  certain  Concordats  which  have  been  entered  into  be- 
tween Spain  and  Kome.  On  September  26,  1737,  a  Con- 
cordat was  negotiated  with  Clement  XII.,  but  it  was 
not  satisfactory ;  and  Ferdinand  VI.,  under  the  advice  of 
his  Minister,  JosedeCarbajal,  obtained  through  his  Ambas- 
sador at  Rome,  Cardinal  Portocorrero,  on  January  11, 
1753,  another  Concordat,  which  regulated  till  1851  the 
relations  between  Spain  and  Rome. 


(e)   Vide  ante,  Part  v.  c.  iv.  as  to  Recognition  generally. 

Far  wiser  and  sounder  is  the  course  of  religious  policy  recommended 
by  Gioherti,  who  maintains  that  Recognition  is  an  essential  Catholic 
doctrine  : — "  Quando  un  governo  e  stabilito,  quando  e  riconosciuto  dai 
varii  poteri  della  nazione,  e  dal  complesso  degli  altri  popoli  inciviliti  e 
cristiani,  e  legittimo  per  ogni  verso^  qualunque  possa  essere  stato  il  difetto 
deila  sua  origine  ;  perche,  supponendo  eziandio  questa  origine  viziosa,  la 
legittimita  gli  e  conferita  dal  concorso  degli  altri  poteri  sovrani,  interni 
ed  esterni,  che  lo  riconoscono.  Tal'  e  la  dottrina  cattolica  cosi  nella 
teorica  come  nella  pratica :  tal'  e  la  sola  dottrina,  die  s'  accordi  coi  prin- 
cipii  della  diritta  ragione.  Se  le  massime  dei  legittimisti  fossero  fon- 
date,  ed  una  dinastia  riconosciuta  da  tutti  i  poteri  interni  della  nazione, 
da  tutti  i  potentati  esteriori,  senza  escludere  il  capo  supremo  del  Cris- 
tianita,  fosse  usurpatrice,  non  vi  sarebbe  forse  un  solo  governo  legittimo 
in  Europa,  e  la  giustizia  politica  non  potrebbe  conciliarsi  coUa  quieta 
degli  Stati." — Giobet'ti,  Introduzione  alio  Studio  della  Filosojia,  1.  i.  pp. 
102,  103. 
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By  this  instrument  (/),  the  right  of  naming  to  vacant 
Bishoprics  {Patronatos)  in  the  kingdoms  of  Spain,  Granada, 
and  the  Indies,  which  Rome  had  been  for  ever  striving  to 
obtain,  and  which  Spain  had  always  considered  one  of  the 
first  prerogatives  of  the  Crown,  was  formally  admitted  to 
belong  to  the  latter.  The  Pope  reserved  to  himself  fifty- 
two  specified  benefices,  and  was  to  recaive  22,000,000 
reales  as  a  compensation  for  the  loss  of  fees  on  Briefs  and 
Annates. 

On  January  16,  1762,  a  Pragmatic  Sanction  was 
ordered  by  his  Majesty  to  be  published,  "  with  the  view  of 
"  preventing,  from  this  day  forward,  the  circulation  of  any 
"  Brief,  Bull,  or  Papal  Letters,  for  the  establishment  of 
"  any  law,  rule,  or  general  observance,  unless  they  be  ascer- 
"  tained  to  have  been  previously  seen  by  his  royal  person ; 
''  and  of  directincy  the  Briefs  or  Bulls  relating  to  transactions 
"  between  private  individuals  to  be  presented  in  the  first 
•^  instance  to  the  Council." 

CCCLXYI.  On  March  16,  1851,  a  Concordat  was 
concluded  with  Rome  on  terms  more  favourable  to  the 
Roman  See  {g)  than  she  had  hitherto  obtained.  The 
Roman  Catholic  Apostolical  Religion,  to  the  exclusion  of 
every  other  form  of  worship,  is  to  have  the  rights  and  pre- 
rogatives which  belong  to  it,  according  to  the  Law  of  God 
and  the  sacred  canons  {li).  The  possessors  of  Church  pro- 
perty are  quieted  in  their  possession  (i).  The  prerogatives 
of  the  Crown  are  retained,  and  also  the  Convention  of  1753, 
except  in  so  far  as  it  is  abrogated  by  this  Concordat  (/). 

CCCLXVII.  The  subject  of  the  Papal  relations  with 
Spain  must  not  be  dismissed  without  observing,  that,  when 
the  year  1768  had  produced,  as  has  been  already  mentioned, 
the    famous    Munitorio  di  Parma   {k),    nowhere    was    this 


(/)  Tlie  Bull  is  printed  in  Spanisli  and  English  in  the  Parliamentary 
Papers,  ISbl. 

Iff)  Ann.  Reg.  1851,  p.  464.  -  {h)  Art.  1. 

(i)  Art.  42.  0)  Art.  44. 

(k)    Vide  ante,  ^.  434. 
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attempt  of  the  Pope  to  use  spiritual  power  for  secular  ends 
more  fiercely  attacked  than  in  Spain.  It  gave  rise  to  two 
very  important  State  papers,  in  both  of  which  the  preten- 
sions of  Rome  with  respect  to  issuing  orders  of  any  kind 
which  were  to  take  effect  in  a  foreign  territory  without  the 
consent  of  the  Sovereign,  were  most  distinctly  repudiated,  as 
contrary  to  the  private  law  of  Spain  and  the  public  law  of 
Europe: — 

1.  The  Royal  Regulation  of  the  Lords  of  the'  Council  of 
his  Majesty  (/),  whereby  it  was  ordered  that  all  copies  of  the 
Monitorium  and  all  other  writings,  letters,  or  despatches  of 
"  the  Court  of  Rome,"  infringing  upon  the  royal  prerogative 
or  other  rights  of  government,  or  likely  to  disturb  public 
tranquillity,  should  "  not  be  allowed  to  be  published  or 
"  printed  ;  that,  on  the  contrary,  they  are  to  be  delivered 
"  immediately  to  the  Council,  under  j^ain  of  death  against 
"  the  notaries  and  lawyers  who  act  contrary  to  the  present 
"  regulation,  and  of  the  other  penalties  pronounced  against 
"  all  other  individuals  in  conformity  with  the  dispositions 
"  of  the  25th  law,  tit.  3,  lib.  1,  of  the  collection  of  sta- 
"  tutes  called  Recopilacion,  which  is  annexed."  That  law 
recites  "  that  every  day  there  are  received  in  our  king- 
*'  dom  regulations  from  the  Court  of  Rome,  derogatory  to 
"  the  pre-eminence  and  the  immemorial  customs  of  the 
"  country,  and  requiring  a  remedy,"  and  then  provides  the 
penalty  aforesaid  (m). 

2.  The  circular  of  the  Minister  accompanying  the  preced- 
ing edict  and  prohibiting  the  publication  of  the  Bull  under 
severe  penalties.  Precedents  were  cited  extending  from 
1551  to  176f),  in  which  Spain  had  resisted  and  considered  as 
'^  affronts,"  for  which  "  satisfaction  "  was  to  be  demanded, 
all  attempts  of  the  Court  of  Rome  to  promulgate  any 
instruments  affecting  the  subjects  of  Spain  without  the 
consent  of  the  Crown  of  Spain.  "  All  these  precedents  " 
(says  the  22nd    paragraph    of   this   State    Paper),    "  with 


(/)  Pad.  Papers,  p.  211.  (  m)  Ihid.  p.  214. 
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"  many  more  that  are  not  stated  here,  the  constant  tradition 
"  of  the  learned  in  the  law  of  the  kingdom,  and  the  practice 
'^  of  its  superior  courts  of  justice,  show  evidently  that  the 
'^  reasons  of  the  said  monitory  In  Coena  Domini  have  no 
"  force  whatever  in  Spain,  as  far  as  they  infringe  upon  the 
'*  independent  authority  of  Sovereigns  in  temporal  matters, 
"  obstruct  the  functions  of  m'dgistrsites,  facilitate  the  preten- 
"  sions  of  the  Court  of  Rome,  and  disturb  the  tranquillity  of 
"  the  country,  to  wliich  the  harmony  of  the  State  and  the 
"  Church  is  so  greatly  conducive." 

CCCLXVIIa.  On  August  25,  1859,  a  Concordat  was 
arranged  between  Rome  and  Spain,  which  was  solemnly 
ratified  in  1860  [n).  The  Pope  sanctioned  the  sale  of 
Church  property  which  had  been  effected  by  the  disappropriat- 
ing laws  of  1855  in  exchange  for  endowments  secured  to  the 
clergy  upon  the  public  funds.  Rome  conceived  that  it  had 
thereby  secured  the  principle  of  the  inalienability  of  Church 
property  (o).  This  Concordat,  in  other  respects,  mainly 
confirmed  that  of  1851  (p). 

CCCLXVIIb.  In  1852  a  Concordat  was  signed  between 
the  Pope  and  the  President  of  the  Republic  of  Costa  Rica 
which  provides  :  — 

Art.  1.  The  same  declaration  as  in  the  last  Spanish  Con- 
cordat as  to  the  Roman  Catholic  Relio:ion. 

Art.  4.  That  the  Sovereign  Pontiff  beins;  the  chief  of  the 
Universal  Church,  the  Bishops,  Clergy,  and  People  may  have 
free  intercourse  with  him. 

Art.  7,  8.  A  power  of  Nomination  granted  in  return  for 
Dotation. 


(n)  Hertslefs  State  Papers,  vol.  xlii.  p.  1225. 

Ann.  des  D.  M.  1860,  p.  238. 

(o)  76.  238  :  "  On  pent  y  voir  la  politique  habituelle  du  Saint-Siege,  qui 
consiste  a  transiger  d^finitivemeut  sur  les  faits  en  maintenant  l'autorit6 
du  principe." 

{p)  La  Fuente,  Historia  General  de  Espafia.  Madrid,  1867,  t.  xxx.  c. 
iii.  El  Concordato.  Concordato  de  1737-1753.  Ohsar  vacioues  de  im 
dooto  Jurisconsiilto  Espahol,  Sehor  Mayonm  y   Ciscar. 


456  INTERNATIONAL    LAW. 

Art.  14.  '^  That,  taking  the  times  into  consideration,  civil 
*^  causes  and  temporal  rights  of  ecclesiastics  are  to  be  tried 
"  before  lay  judges." 

Art.  20.  That  no  obstacle  be  interposed  to  the  erection  of 
monasteries  or  nunneries. 

Art.  23.  Public  prayer  to  be — 

"  Domine  salvam  fac  rempublicam. 
"  Domine  salvum  fac  Praesidem  ejus.'* 

Art.  26.  All  laws,  &c.,  at  variance  with  this  Convention 
are  annulled  (g). 

CCCLXVIII.  The  history  of  the  Lusitanian  Church  and 
Kingdom  presents  pretty  much  the  same  picture  as  that  of 
the  other  realms  of  Christendom,  up  to  a  certain  epoch. 
Portugal  is  perhaps  distinguished,  among  modern  Roman 
Catholic  countries,  for  the  firmness  with  which  it  has 
repelled  the  attempts  of  Rome  to  infringe  upon  national 
independence. 

Towards  the  end  of  the  eighth  century  (r),  after  the 
expulsion  of  the  Saracens,  we  find  the  clergy  and  people 
electing  the  Bishop,  the  Monarch  consenting,  the  Metro- 
politan confirming,  Provincial  Councils  or  Popes  resorted 
to  in  case  of  doubt.  From  the  beginning  of  the  fourteenth 
to  the  middle  of  the  fifteenth  century,  the  Pope  had  usurped 
the  right  not  only  of  confirming  but  of  nominating  Lusitanian 
Bishops.  About  1440,  Dom  Alphonso  V.  firmly  established 
the  royal  right  of  presenting  to  the  vacant  sees,  though 
for  some  time  the  Bulls  of  confirmation  contained  the  phrase 
ad  supplicationem  and  not  ad  prcesentationem.  During  the 
time,  however,  that  Portugal  was  under  the  Crown  of  Spain, 
the  Spanish  monarchs  admitted  no  such  limitation  of  their 
privilege  ;  and  afterwards,  when  Portugal  secured  her  inde- 
pendence, her  Kings,  Dom  John  IV.  and  V.,  steadily 
maintained    this  right ;    till  at  last  JBenedict  XIV.,  by  a 


{([)  Ammaire  des  Dpuv  Mondes,  18-52. 

See  De  Pradf,  Concordat  de  VAmo.rique  avc  Rone.     (Paris,  18-J7.) 

(r)  Pari.  Papers,  ^ 851 ,  Port.uyal,  Historkal  Memoir,  p.  111. 
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decree    of    December    12,    1740,  determined  that  the  ap- 
pointment to  all  the  cathedrals  of  Portugal  should  be  "  cum 
*  clausula^  ad prcesentationem  regis^''  (s). 

CCCLXIX.  King  Joseph  issued  an  edict  dated  April 
6,  1768,  forbidding,  under  severe  penalties,  the  importation 
and  promulgation  of  the  Bull  In  Ccena  Domini  and  of  the 
Indices  ex-pur  gator  ii.  Various  subsequent  royal  edicts  to 
Nuncios,  Cardinals,  Patriarchs,  and  Abbots-General  were 
issued,  having  for  their  object  to  prohibit  the  promulgation 
of  Papal  Briefs  unsanctioned  by  the  Placitum  Regium ;  the 
same  doctrine  is  repeatedly  enunciated  by  the  Portuguese 
publicists  and  jurists  {t). 

In  1815  (it)  the  attempt  of  Pope  Pius  VII.  to  re-estab- 
lish, by  the  bull  Solicitude  omnium,  the  Jesuits  in  Portugal, 
was  met  by  the  firm  and  peremptory  refusal  of  the  Govern  - 
ment,  and  by  an  expression  of  their  determination  to  "  m  ain- 
"tain  in  their  utmost  rigour  "  municipal  ordinances  of  a 
directly  contrary  tendency. 

In  1822,  the  Pope's  refusal  to  confirm  the  Episcopal 
nominee  of  the  Crown  produced  the  following  significant 
remonstrance  from  Carvallw,  the  Minister  of  the  Crown, 
addressed  to  the  Portuguese  Minister  at  Rome  : — 

"  If  his  Holiness  should  still  persist  in  delaying  the  con- 
"  firmation  of  the  Bishop-elect  as  coadjutor  and  future  suc- 
"  cessor  to  the  Bishop  of  Coimbra,  you  will  acquaint  him,  in 
"  the  most  formal  manner,  that  his  Most  Faithful  Majesty, 
"  while  he  holds  the  respect  he  owes  to  the  Holy  Apostolic 
"  See  and  to  the  Holy  Father  as  a  sacred  duty,  holds  it 
"  a  no  less  sacred  duty  to  uphold  the  rights  of  his  Crown — 
"  rights  which  his  august  ancestors  so  often  and  so  gloriously 
'^  upheld.  If  his  Holiness  should  still  persist  in  delaying 
'^  the  confirmation  of  the  Bishop-elect  as  coadjutor  and 
''  future  successor  to  the  Bishop  of  Coimbra,  you  will  ac- 
*'  quaint  him,  in  the  most  formal  manner,  that  his    Mos  t 


(5)  Pari  Papers,  1815-16,  p.  241. 

(0  Uiid  1816-17,  pp.  231-239.  (u)   Tbid.  pp.  244,  245. 
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"  Faithful  Majesty  is  firmly  resolved  to  make  use  of  the 
"  right  established  by  the  fourth  Cauon  of  the  Council  of 
"  Nice,  '  Episcopum  oportet  maxime  quidem  ab  omni- 
"  '  bus  qui  sunt  in  provincia  constitui;  '  and  by  the  twelfth 
''  Canon  of  the  Laodicean  Council,  '  Episcopi  judicis  me- 
"  *  tropolitanorum,' — a  right  which  was  confirmed  by  In- 
"  nocent  I.  (Dis.  64,  Can.  5),  by  St.  Leo  in  his  letter  to 
''  Anastasius  of  Cephalonia,  by  the  seventh  Council  in  the 
''  second  Canou,  and  finally  understood  and  confirmed  as 
"  a  general  right  in  the  Decretals  of  Gregory  IX.  His 
"  Holiness'  is  aware  that  Bishops  have  been  thus  confirmed 
"  and  consecrated  for  thirteen  centuries  ;  and,  as  the  holy 
"  Church  of  Jesus  Christ  neither  did  nor  could  change 
"  character,  the  Bishops  confirmed  and  consecrated  now  as 
"  they  were  in  those  happy  times  are  as  much  Bishops,  and 
''  have  the  same  jurisdiction  and  authority  as  they  possessed 
"  during  these  thirteen  centuries.  For  the  more  prompt  and 
"  legal  execution  of  this  resolution,  his  Majesty  even  now 
"  keeps  vacant  the  Bishopric  of  Tangiers,  which  is  in  the 
"  royal  gift,  as  you  yourself  have  lately  observed. 

"  Finally,  you  will  inform  his  Holiness,  that  the  abuse  of 
*'  authority  frequently  occasions  the  adoption  of  measures  of 
''  expediency  and  emergency  ;  and  that  should  his  Majesty 
*'  decide  upon  the  confirmation  and  consecration  of  one  Bishop 
"  in  this  manner  in  his  dominions,  he  will  follow  the  same 
"  course  and  the  same  doctrine  of  the  Church  with  regard 
"  to  all  bishoprics  which  he  may  have  to  bestow  "  (x). 

This  despatch  was  dated  February  8,  1822.  In  a  sub- 
sequent despatch  to  the  same  Minister  upon  the  same  subject, 
dated  March  13,  1822,  Carvalho,  after  citing  Van  Espen  as 
authority  for  ihejus  commune  of  the  Church,  and  declaring 
that  his  Majesty  was  acting  both  "  as  the  defender  of  the 
"  canons  of  the  Church  "  and  also  of"  the  rights  of  his  Crown," 
concludes:  "  But  if  you  see  that  the  spirit  of  prepossession 
"  or  rather  of  discord  is  perceptible  in  the  Vatican,  you  will 

(x)  Pari.  Papers,  1851,  pp.  130,  140. 
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"  make  use  of  the  instructions  which  his  Majesty  directed  to 
"  be  sent  to  you  on  February  8  of  this  year,  protesting 
"  against  the  innovation  and  the  false  doctrine  of  paying 
"  more  attention  to  a  private  letter  than  to  legal  testimonials ; 
"  and  you  will  prepare  a  note,  stating  to  his  Holiness  that 
"  his  Most  Faithful  Majesty  renews  his  declaration  of  adhe- 
"  sion  and  faithfulness  to  the  Apostolic  See,  hut  that  availing 
"  himself  of  the  rights  of  the  general  laio{mas  que  utilisando- 
"  se  do  direito  commnm)  and  of  the  best  ages  of  Christianity, 
"  he  not  only  proceeds  to  the  confirmation  of  the  Bishops  of  his 
"  kingdom  by  the  Metropolitans,  but  determines  that  both  the 
"  one  and  the  other  shall  grant  the  dispensations  and  the  spi- 
'*  ritual  favours  which  they  may  grant  as  the  successors  of  the 
"  Apostles  and  the  depositaries  of  the  authority  necessary  for 
**  supplying  the  wants  of  their  Churches  and  flock  ;  depriving 
*'  of  his  royal  approbation  all  and  any  Bulls  issued  in  Rome, 
"  or  here  by  the  Apostolic  Delegate,  Such  are  his  Majesty  s 
*'  orders  to  you  "  (y ). 

CCCLXX.  The  language  of  these  instruments  and  their 
date  are  remarkable.  In  them,  not  only  the  superiority  of 
the  jus  commune  of  the  Catholic  Church  over  the  Pope 
and  the  rights  of  the  Crown  are  distinctly  asserted,  but,  as 
appears  in  the  last  extract,  a  position  is  taken  up  scarcely,  if 
at  all,  different  from  that  which  has  been  since  the  time  of 
Henry  VIII.  occupied  by  the  national  Church  of  England. 

CCCLXXI.  There  was  till  latterly  no  existing  Concordat 
between  {z)  Portugal  and  Rome.  There  appear  to  have  been 
Concordats  of  Pedro  I.  and  John  I.,  but  none  of  later  date. 

A  Concordat  was  concluded  February  21,  1857,  not  with- 

(y)  Perl  Pappvs,  1851,  p.  143. 

In  the  first  despatch  it  is  said  :  "  His  Holiness,  in  the  present  instance, 
has  no  right  to  judge  unless  secundum  allegata  et  probata  "  (sua  Santitade 
no  caso  pi'esente  nao  tern  direito  de  julgar,  se  ndo  secundutn  allegata  et 
probata). 

(z)  Pari  Papers,  1851,  p.  108. 

Ibid.  1816-17.     Attorney- Generals  Petition,  p.  234. 

The  originals  are  said  to  be  iu  the  Royal  Archives  of  Torre  de  Tombo, 
and  to  be  found  in  Gabriel  Pereira  de  Castro's  Monomachia,  at  the  end  of 
his  fii'st  Treatise,  De  Manu  Regia. 
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out  much  difficulty,  chiefly  on  account  of  the  patronage  of 
the  Indian  Bishoprics  (a). 

CCCLXXII.  We  have  now  to  consider  the  Papal  rela- 
tions with  the  ancient  Kingdom  of  the  Two  Sicilies  (b).  By 
a  Bull,  dated  a.d.  1096,  Pope  Urban  IT.  created  Roger, 
Count  of  Calabria  and  Sicily,  perpetual  Legatus  of  the 
Roman  See, — a  distinction  which  was  transmitted  to  all 
monarchs  of  the  Two  Sicilies. 

By  a  Bull  (c)  of  1139,  Innocent  II.  confirmed  the  act  of 
his  predecessor,  whereby  the  kingdom  of  Sicily,  the  Duchy 
of  Apulia,  and  the  Principality  of  Capua  were  conferred, 
as  a  feudal  tenure,  upon  Roger  II. 

CCCLXXIII.  This  tenure  continued  till  a  very  late 
period.  For  six  centuries  the  white  palfrey  {chinea)  and 
7,000  golden  ducats  had  been  claimed,  and  generally  ob- 
tained, by  the  Popes  as  the  mark  of  the  feudal  homage  due 
from  the  Crown  of  the  Two  Sicilies. 

It  was  not  till  the  year  1776  that  Ferdinand  (the  First 
(d)  of  Naples)  availed  himself  of  a  quarrel  which  arose 
during  the  ceremony  of  presenting  these  gifts,  between  the 
Ambassador  of  Spain  and  the  Governor  of  Rome,  altogether 
to  get  rid  of  this  homage  {e). 

Lamenting  that  an  act  of  devotion  towards  the  Holy 
Apostles  should  have  given  rise  to  a  public  quarrel,  he 
announced,  or  rather  his  able  minister  Tanucci  announced. 


{d)  Ann.  des  D.  M.  1857-58,  p.  255. 

See  also  Ann.  des  D.  M.,  1862-63,  p.  301,  for  an  account  of  a  fuvtlier 
struggle  between  Portugal  and  the  Pope. 

See  also  HertdeVs  State  Papers,  vol.  1.  p.  1294.  There  seems  to  have 
been  an  earlier  Concordat,  in  1848,  October  21. — Tetot,  Repert.  des  Traites. 

(b)  Sehmauss,  i.  1 :  "  Nullum  in  terra  potestatis  vestrae,  praeter  volun  - 
tatem  aut  consiliuaa  vestrum  Legatum  Romanae  Ecclesiae  statuemus." 
The  conquest  of  the  Saracens  and  the  aid  borne  to  the  Church  are  assigned 
as  the  meritorious  cause  of  the  extraordinary  power.  The.se  relations  , 
and  those  with  the  other  States  which  now  form  the  Italian  kingdom, 
are  preserved  in  this  edition  for  their  historical  importance. 

(c)  Ihicl  1. 

{d)  Sometime?  called  Ferdinand  IV. 

{e)   Colhtta,  Storia  del  Reame  di  Napoli,  I.  2.  xiii. 
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that  henceforward  the  ceremoLy  of  presenting  the  palfrey 
should  altogether  cease,  and  that  the  ducats  should  be 
privately  presented  as  the  free  gift  of  a  devoted  son  of  the 
Church. 

Rome  protested  (/)  against  this  act  of  disobedience. 

CCCLXXIV.  The  Two  Sicilies,  after  the  expulsion  of 
the  Angevin  race,  followed  the  policy  of  the  Arragonese, 
Austrian  and  Spanish  kingdoms,  to  which,  until  the  middle 
of  the  last  century,  they  were  successively  appended  {g). 

The  Sp<xnish  Viceroy  refused  to  give  the  Royal  Exequatur 
to  the  promulgation  of  the  Council  of  Trent ;  and  though  the 
decrees  of  that  Council  were  allowed  to  be  dispersed  over 
the  kingdom,  orders  were  sent  to  the  President  and  other 
officers  of  the  kingdom  to  suffer  no  innovation  to  be  intro- 
duced injurious  to  the  royal  prerogative. 

The  Bull  In  Ccena  Domini  was  as  stoutly  resisted,  and 
the  necessity  of  the  Regium  Exequatur  (Ji)  as  steadily  main- 
tained as  in  other  countries. 

CCCLXXV.  In  1728  Benedict  XIII.  decreed  that  the 
service  in  honour  of  Pope  Gregory  VII.  should  be  per- 
formed by  the  secular  and  regular  clergy.  The  decree  was 
reprinted  and  published  at  Naples.     The  Secretary  of  State 


(/)  "  E  il  Papa  rifiutandoli,  dicliiaro  piu  che  mai  solennemente  le  sue 
ragioni  e  la  disobbedienza  (cosi  la  diceva)  della  corte  di  Napoli." — Col- 
letta,  Storia  del  Reame  di  Napoli,  1.  2,  xiii. 

(^)  The  House  of  Anjou  reigned  at  Naples  about  160  years  after  they 
had  been  expelled  from  Sicily  in  1282.  Alphonso  of  Arragon  first  took 
the  title  of  King  of  the  Two  Sicilies,  a.d.  1442-43. —  Giannone,  1.  xxv. 
c.  7. 

(h)  In  the  thirty-third  book  of  his  History,  Giannone  devotes  chap.  iii. 
to  the  disputes  about  the  reception  of  the  Council  of  Trent ;  in  chap.  iv. 
he  discusses  the  reception  of  the  Bull  In  Coena  Domini ;  in  chap,  v.,  the 
necessity  of  the  Exequatur  Regium  for  all  mandates  from  Rome  ;  but  see 
more  especially  the  sixth  chapter  of  the  fortieth  book,  fur  the  account  of 
the  strenuous  maintenance  by  Charles  VI.  of  the  Regium  Exequatur 
against  Clement  XI. :  "  Stabili  fermamente  la  necessita  deli?e^zo  Exequatur 
in  tutte  le  Bolle,  Brevi,  o  altre  provisioni  che  vengono  da  Roma."  This 
was  vehemently  condemned  by  Clement  XL,  but  acquiesced  in  by  his 
successor,  Innocent  XIII. 
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(i)  reported  to  the  Emperor  Charles  VI.  that  he  had  found, 
in  the  service  ordered  to  be  used,  these  words  :  "  '  contra 
"  '  Henrici  imperatoris  impios  conatus  fortis per  omnia  athleta 
*'  '  impavidus  permansit,  seque  pro  muro  domui  Israel  ponere 
*'  ^  non  timuit^  eundum  Henriciim  in  pjrofunduni  malorum 
"  '  prolapsum  Jidelium  communione  regnoque  privavit,  atque 
"  ^  suhditos  populos  fide  ei  data  liheravit.''  The  meaning  of 
"  these  words,"  continues  the  Secretary  of  State,  "  appearing 
*  to  me  too  injurious  to  the  authority  of  Princes,  too  favour- 
"  able  to  seditions,  and  contrary  to  the  tranquillity  of  the 
"  State,  I  thought  it  right  to  leave  the  business  to  the 
"  Delegate  of  the  Koyal  Jurisdiction,  that  he  might  lay  it 
''  before  the  Court,  as  he  did  in  my  presence,  where  the 
"  import  of  the  said  words  having  been  duly  weighed,  they 
'*  were  easily  perceived  to  betray  the  vast  design  harboured 
"  by  the  Court  of  Koine,  to  attempt  to  make  itself  a  Sove- 
"  reignty  over  all  the  temporal  Princes,  and  to  render  them, 
"  as  it  were,  its  subjects  and  dependants,  so  that  the  Papal 
"  Court  might  deprive  Kings  of  their  kingdoms,  and  transfer 
"  them  to  whomsoever  it  liked  best — a  strange  and  unjust 
"  conceit,  directly  contrary  to  the  institution  of  the  Pontifi- 
"  cate.  .  .  .  The  serious  and  intolerable  evils  accruing 
"  to  the  independence  of  Princes  in  general,  and  to  your 
"  Majesty's  imperial  and  royal  rights  in  particular,  from 
"  the  publication  of  the  aforesaid  lessons,  would  authorise 
"  us,  in  imitation  of  the  usages  and  the  prudence  of  the 
"  court  of  Rome,  to  prohibit  the  lessons  themselves,  charg- 
"  ing  the  Bishops  not  to  insert  them  in  the  Breviary.  But," 
continues  the  Secretary,  alleging  various  reasons,  "  it  is 
"  thought  more  advisable  simply  to  order  the  printers  to  be 
"  confined,  and  all  the  copies  of  the  said  lessons  to  be 
"  seized,  for  no  other  ostensible  motive  than  because  a 
'^foreign  publication  had  been  imported,  reprinted,  and  sold 
"  without  any  previous  licence,  contrary  to  the  royal  regu- 
"  lations,  and  particularly  because  the  reprint  is  said  to  have 

(i)   Consultation  of  the  Secretary  of  St  ate ,  &c, 
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"  taken  place  with  the  permission  of  the  magistrates,  when 
"  no  such  permission  had  been  granted"  (/). 

CCCLXXVI.  (k)  In  1761  the  Secretary  of  the  Delegates 
of  the  Royal  Jurisdiction  at  Naples,  referring  to  what  had 
been  done  in  1728  (/),  prohibited  in  the  kingdom  the  use  of 
ordinarii  (prayer-books)  which  contained  directions  for  read- 
ing the  service  to  Gregory  VII.,  and  the  Bull  In  Coena,^ndi 
what  were  called"  casus  reservati  Eminentissimo  et  Reveren- 
"  dissimo  Domino.'"' 

In  1769  Ferdinand  I.,  by  the  advice  of  Tanucci,  would  not 
allow  the  Papal  {m)  confirmation  of  the  Archbishop  of  Naples 
to  contain  the  words  "  Per  grazia  della  Sede  Apostolica,^^ 
Shortly  afterwards,  the  Pope  refused  to  consecrate  the  Bishop 
nominated  by  the  Crown  to  the  See  of  Potenza,  and  persisted 
in  the  refusal  till  the  King  wrote  to  him  that,  if  the  conse- 
cration should  be  longer  delayed,  he  would  cause  each  new 
Bishop,  in  every  province  of  his  kingdom,  to  be  consecrated 
by  three  existing  Bishops,  according  to  the  ancient  practice 
of  the  Church. 

CCCLXXVIL  (n)  The  last  Concordat  (o)  between 
Rome  and  the  Two  Sicilies  bore  date  February  16, 
1828  ;  the  29th  article  of  which  contained  the  following 
oath : — 

"  I  swear  and  promise,  on  the  Holy  Gospels  of  God,  obe- 
"  dience  and  allegiance  to  his  Royal  Majesty  ;  and  I  also 
"  promise  that  I  will  have  no  communication,  that  I  will  not 
"  partake  in  any  design,  that  I  will  maintain  no  suspicious 
"  connection,  either  at  home  or  abroad,  which  may  endanger 
"  public  tranquillity  ;  and  that  if  i  am  aware  that  any  machi- 
"  nation  is  being  carried  on,  whether  in  my  diocese  or  else- 


(j)  Pari.  Papers,  1816-17,  pp.  161-4.  (k)  Ibid.  p.  156. 

(I)    Cons'ultation  of  the  Marquis  Nicolas  Fraggiani,  &c. 
(m)  Pius  VI. 

(n)  Pari.  Papei's,  1851,  pp.  274-278,  where  it  is  set  out. 
(o)  A  Convention,  wliicli  I  have  not  seen,  is  said  to  have  heen  drawn 
up  in  1838. 
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"  where,  to  the  disadvantage  of  the  State,  I  will  make  the 
"  same  known  to  his  Majesty  "  (/^). 

CCCLXX  VIIT.  With  respect  to  the  former  Kingdom  of 
Sardinia,  the  Dukes  of  Savoy  appear  to  have  had,  like 
other  Sovereigns,  contests  with  the  Pope  at  an  early  period 
{q).  The  earliest  document  relating  to  that  part  of  the 
Regale  which  concerns  the  nomination  to  bishoprics  in  the 
kingdom  of  Sardinia,  is  a  Brief  of  Nicholas  Y.,  in  which  he 
promises  Louis  II.,  Duke  of  Savoy,  never  to  institute  any 
persons  to  any  archbishopric,  bishopric,  or  abbey,  "  nisi 
"  habitis  prius  per  nos  intentione et  consensu  ipsius  Ducis  "  (r). 

CCCLXXIX.  The  right  of  Royal  Domination  was  fur- 
ther confirmed  by  a  Brief  of  Leo  X.,  in  1515,  in  the  text  of 
which  the  above  expressions  of  Nicholas  V.  were  referred 
to,  and  by  the  Brief  of  Clement  VIII.,  on  June  19,  1595, 
to  Duke  Charles  Emmanuel.  There  are  also  Briefs  of 
Sextus  IV.,  Innocent  VIIL,  and  Julius  II.,  restricting 
and  prohibiting  the  nomination  of  strangers  to  benefices  in 
Sardinia. 

The  royal  privileges  were  admitted,  by  a  Brief  of 
Innocent  XII.  on  July  31,  a.d.  1700,  to  extend  to  the 
dominions  of  the  House  of  Savoy,  south  of  the  Alps. 
This  was  in  the  reign  of  Victor  Amadeus,  the  first  King 
of  Sardinia. 

CCCLXXX.  By  three  successive  Concordats  of  1727, 
1741,  1750  (.§),  the  Regale  was  further  confirmed,  and 
extended  to  Churches  formerly  excepted  ;  and  the  claims  of 
the  Roman  Curia  to  the  revenues  of  vacant  benefices,  and 
to  the   property   of  deceased  clergymen,   were    abandoned. 


(p)  Pari  Pajjers,  1851,  p.  287. 

iq]  Ibid.  1816-17,  1851.  Six  volumes  of  treaties  between  the  House 
of  Savoy  and  Foreign  Powers  are  referred  to. 

(r)  "  Neminem  prseficiemus  seu  illis "  (alluding  to  arclibishoprics, 
bishoprics,  abbeys)  "  de  quorumcunque  personis  non  providebimus  nisi 
habitis  prius  per  nos  intentione  et  consensu  ipsius  Ducis,  de  personis 
idoneis  ad  hujusmodi  regimine  seu  dignitatis  promo vendis,  vel  de  quo- 
rum personis  tales  provisiones  fuerint  faciendae." 

(s)  Confirmed  by  a  Brief  of  June  11,  1791, 
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In  1728,  the  civil  and  ecclesiastical  rights  were  clearly  de- 
fined by  Victor  Emmanuel,  in  the  Code  Vittorina,  notwith- 
standing the  opposition  of  Clement  XII. 

CCCLXXXI.  By  the  Regulations  of  1770  (s.  6.  c.  1), 
it  was  provided  that  the  nominations  made  by  the  Crown  to 
the  higher  or  consistorial  dignities,  and  which  had  been 
sent  to  Rome,  should  be  expedited  by  the  Secretary  of  State 
for  Foreign  Affairs :  the  patents  of  collation  to  any  eccle- 
siastical office  should  be  expedited  by  the  Secretary  of  State 
for  the  Home  Department.  In  1831  a  Minister  for  Eccle- 
siastical Affairs  was  appointed,  and  upon  him  were  devolved 
the  ecclesiastical  duties  of  the  Home  Secretary  {t). 

CCCLXXXII.  By  a  Eoyal  Decree  of  December  21, 
1850  (s.  7.  Article  2),  it  was  provided  that  the  Council  of 
Ministers  should  deliberate  on  the  propositions  relating  to 
archiepiscopal  and  episcopal  sees,  and  that  the  Minister  for 
Foreign  Affairs  should  carry  on  all  ecclesiastical  negotiations 
with  Rome. 

CCCLXXXIII.  As  to  the  form  of  nomination  to  the 
Pope,  the  King's  representative  at  Rome  used  to  deliver  to 
His  Holiness  the  Royal  Letter  announcing  the  individual 
nominated  to  the  vacant  see.  Formerly  these  letters  con- 
tained the  expressions  "  in  virtu  "  or  "  in  forza  del  diritto 
"  che  ci  compete,  nominiamo,"  &c. ;  but  subsequently  the 

simpler  form,  *^  abbiamo  nominato  come  nominiamo  il 

alia  vacante  mitra,"  &c.  They  concluded  with  a  request  that 
the  Pope  would  order  the  necessary  provisions  {provide nze), 

CCCLXXXIY.  The  right  of  the  Exequatur  had  been 
always  carefully  maintained  in  Sardinia. 

The  most  ancient  history  of  this  country  has  records  of 
the  necessity  of  the  approval  by  the  civil  power  of  the  pro- 
visions of  the  Roman  See.     The  inspection  of  these  docu- 


{t)  By  the  18tli  Article  of  tlie  Constitution,  the  Crown  exercised  tlie 
rights  of  the  civil  power  in  the  matter  of  benefices  and  nominations. 

By  s.  1  of  Article  6  of  the  Royal  Decree  of  December  21,  1850,  the 
royal  patronage  was  given  to  the  Minister  for  Ecclesiastical  Aflairs, 
Grace,  and  Justice. 

VOL.  II.  H  H 
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ments  was  at  first  entrusted  to  the  Governors,  afterwards 
to  the  Supreme  Courts  of  Justice  or  the  Senates.  The 
instructions  to  these  bodies  were  that  no  Bull,  Brief,  Letters, 
or  Decree  should  be  published  or  executed  until  it  had  been 
presented  for  the  Exequatur.  Notaries  were  strictly  for- 
bidden to  exercise  their  calling  in  the  way  of  recording  or 
authenticating  any  provision  proceeding  from  Rome,  for 
which  the  Exequatur  had  not  been  obtained.  The  right  of 
the  Exequatur  was,  moreover,  recognised  by  Benedict  XIY. 
in  his  Concordata,  "  Istruzione  Pontificia,"  of  1742,  which 
had  reference  to  the  Concordat  of  1727. 

In  1787  a  Sardinian  agent  was  established  in  Rome,  ac- 
cording to  the  example  of  other  Courts,  with  a  royal  office, 
through  the  agency  of  which  all  petitions,  without  exception, 
of  Sardinian  subjects,  for  provisions  which  were  to  have 
effect  "  nel  foro  esterno,"  were  to  be  obtained.  When  Genoa 
was  annexed  to  the  Sardinian  monarchy,  the  Legation  of 
Piedmont  was  extended  to  this  new  acquisition. 

And  by  the  Decree  of  April  25,  1848,  all  provisions 
from  Rome  were  obliged  to  receive  the  Royal  Exequatur 
before  they  could  be  considered  by  the  tribunal,  or  executed 
by  the  prelate  or  any  party  charged  therewith.  The  only 
exceptions  appear  to  be  provisions  respecting  matters  purely 
spiritual,  such  as  dogmatical  Bulls,  indulgences,  jubilees,  &c. 

CCCLXXXV.  The  ancient  Florentine  Republic  {u),  the 
Government  of  the  Medici,  and  of  the  Austrian  and  Bourbon 
family,  were  in  succession  equally  watchful  to  prevent 
any  infringement  of  the  sovereignty  of  the  State  by  the 
act  of  any  foreign  Power. 

CCCLXXXVI.  Under  this  category  they  appear 
always  to  have  considered  the  exercise  of  Papal  authority 
within  their  dominions,  which  was  regulated  by  a  series 
of  laws  issued  by  the  Sovereign  authority  of  the  State, 
and  constantly  enforced ;  and  the  necessity  of  the  Regium 


{u)  Pari  Tapers,  1816-17,  p.  109. 
Ihid.  185],  p.  329. 
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Exequatur  was  maintained  in  Tuscany  with  great  vigi- 
lance (x). 

CCCLXXXVII.  On  the  occasion  of  the  vacancy  of 
an  episcopal  see,  the  Sovereign  of  the  Grand  Duchy  used  to 
cause  a  list  of  four  candidates  to  be  presented  to  the  Pope, 
with  an  understanding  that  the  first  must  be  chosen,  even  if 
he  be  not  duly  qualified. 

This  custom  appears  to  be  immemorial,  and  to  have  been 
sanctioned  by  various  Pontifical  Briefs.  Every  subject  of 
the  Grand  Duke  had  to  obtain  the  permission  of  the  Govern- 
ment previously  to  applying,  in  any  matter  of  ecclesiastical 
jurisdiction,  to  the  Pope  ;  and  every  Brief  or  Decree  ob- 
tained in  consequence  of  the  application  had  to  be  sanctioned 
by  the  Placet  or  "  Regium  Exequatur  "  of  the  Sovereign, 
without  which  no  Papal  Brief,  Bull,  or  Decree  had  any 
judicial  validity  in  any  civil  or  temporal  matters. 

CCCLXXXVIII.  No  State  ever  more  strictly  resisted 
the  Papal  authority  than  Venice  (?/).  She  excluded  eccle- 
siastics from  the  councils  and  public  employments  of  the 
State.  The  Government  of  her  church  was  divided  be- 
tween the  patriarchates  of  Venice  and  Aquileia. 

When  Sixtus  IV.  excommunicated  Venice  {z)^  the  Council 
of  Ten  ordered  the  Patriarch  and  all  the  Venetian  clergy  to 
transmit,  unopened,  to  the  inquisitors  of  the  State  any  Bull 
that  might  be  addressed  to  them  by  the  Holy  See.  These 
commands  were  strictly  obeyed.  An  appeal  was  lodged 
with  the  tributary  Patriarch  to  a  future  Council,  from  the 
sentence  of  excommunication.  The  Patriarch,  in  con- 
sequence of  the  appeal,  suspended  the  interdict,  and  sent  a 
summons  to  the  Pope  to  appear  before  a  future  Council. 

In  1754  the  Venetian  Senate  put  forth  a  decree  forbidding 
the  publication  of  any  Bull ;  and  in  the  same  year  expressly 
prohibited  Venetians   from  applying   to  Borne  for  any  dis- 

{x)  See  especially  the  Oircular  Letter  of  Duke  Leopold,  October  25, 
1797. 

{y)  Pari.  Papers,  1816-17,  p.  106. 

(z)  Sismond  de  Sismondi,  Hist,  des  Rep.  de  Vital,  ii.  p.  235. 

H  H  2 
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pensation  which  could  not  be  obtained  through  the  Bishop, 
and  from  applying  at  all  to  Rome  except  through  the 
Bishop  («). 

CCCLXXXIX.  With  respect  to  Bavaria,  the  treaty 
which  regulates  the  relations  between  that  kingdom  and 
the  See  of  Rome    is    the    subsisting    Concordat  of   1817 

It  begins  as  follows  : — '^  Sanctitas  sua  Summus  Pontifex 
"  Pius  VII.,  et  Majestas  sua  Maximilianus  Josephus  Ba- 
"  varias  Rex,  debita  solicitudine  cupientes,  ut  in  iis  quee  ad 
^^  res  ecclesiasticas  pertinent  certus  stabilisque  in  Bavariae 

regno  terrisque  ei  subjectis  constituatur  ordo,  solemnem 
*'  propterea  conventionem  inire  decreverunt." 

It  provides  for  the  nomination  of  Bishops  by  the  Crown 
to  be  followed  by  the  confirmation  of  the  Pope,  and  that 
the  prelates  shall  take  the  following  oath  on  their  installa- 
tion : — 

"  Ego  juro  et  promitto  ad  sancta  Dei  Evangeiia  obedien- 
"  tiam  et  fidelitatem  Regies  Majestati:  item  promitto  me 
"  nuUam  communicationem  habiturum,  nullique  consilio 
"  interfuturum,  nullamque  suspectam  unionem  neque  intra 
"  neque  extra  conservaturum  quee  tranquillitati  publicae 
"  noceat,  et  si  tam  in  Diococsi  mea  quam  alibi  noverim 
''  aliquid  in  Status  damnum  tractari,  Majestati  su^  mani- 
"  festabo." 

CCCXC.  Contemporaneously  with  this  Concordat  was 
promulgated  what  is  called  the  "  Religion  Edict  "  (c)  in  the 
Bavarian  Constitution  (Part  3,  pars.  58-9),  containing  these 
provisions  : — 

''  6S.  In  conformity  to  the  general  mandates  hitherto  ex- 
"  isting  in  the  royal  dominions,  no  laws,  ordinances,  nor 
"  other  regulations  issued  by   the  Church    shall    be  pro- 

(«)  Tcu'l  Papers,  1851,  p.  47. 

(6)  Eichhorn,  Kirchenrecht,  B.  iii.  Absclm,  i.  11,  p.  664. 
Fhillqjps,  Kirchenrecht,  B.  iii.  Kap.  10,  Absclm.  145. 
(c)  This  Concordat  will  be  found  in  the  Appendices  to  the  works  of 
Eichhorn  and  Phillipps,  and  in  the  Pari.  Papers   of  1851. 
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"  mulgated  and  carried  into  effect  without  the  sovereign 
"  concurrence  and  sanction.  The  clerical  authorities  are 
"  bound,  after  receiving  the  Koyal  sanction  for  the  promulga- 
"  tion  {placet),  to  state  the  same  expressly  on  all  occasions, 
"  at  the  outset  of  the  publication  of  the  ordinances  issued  by 
«  them. 

"59.  Public  notices  issued  by  the  clerical  government, 
'*  which  refer  solely  to  the  priesthood  under  its  authority,  and 
"  which  emanate  from  approved  and  universal  regulations, 
'^  require  no  renewed  sanction.  This  placitum  regium  is 
"  accorded  by  the  King." 

In  1824  these  provisions  were  revised  and  extended  [d), 
CCCXCA.  The  gradual  absorption  of  the  various 
independent  States  of  Italy  into  the  one  kingdom  (e)  of 
Italy  has  taken  place  since  the  first  edition  of  this  work 
was  published.  They  have  been  so  incorporated  by  the 
wish  of  the  subjects  of  such  sovereignties,  so  far  as  that 
wish  can  be  ascertained  by  the  process  of  a  plebiscite.  The 
people  of  the  Roman  States,  finding  that  no  civil  reforms 
for  securing  their  liberties  could  be  obtained,  have,  in  the 
exercise  of  their  rights  as  freemen  and  Christians,  opposed 
their  doctrine  of  possiimus  to  that  of  the  non  possumus  of 
the  Pope   (/).     The    question   is,  speaking  generally,  one 


(d)  See  a  remarkable  paper — The  Circular  of  Prince  Hohenlohe  to  the 
Bavarian  ilfVms^^ers,  dated  April  9,  1869,  as  to  the  Council  of  the  Vatican 
— p.  139  of  Offizielle  Aktenstilcke. 

Questions  submitted  thereupon  by  the  Bavarian  Government  to  the  Catholic 
Universities  of  Munich  and  Wiirzburg,  p.  140. 

Ansiver  of  the  Munich  Theological  Faculty,  p.  141. 

Memorandum  of  the  Minority  of  the  Munich  Theological  Faculty, 
p.  166. 

(e)  Vide  ante,  vol.  i.  p.  610. 

(/)  Ann.  des  D.  M.  1862-3,  p.  953. 

See  letter  of  May  20,  1862,  of  Napoleon  III.  to  M.  Thouyenel,  ex- 
pressing the  hope  that  the  Pope  would  reconcile  his  rule  with  modern 
ideas. 

''  L'interet  du  Saint-Siege,  celui  de  la  religion,  exigent  done  que  le 
Pape  se  reconcilie  avec  I'ltalie,  car  ce  sera  se  reconcilier  avec  les  iddes 
moderues,  retenir  dans  le  giron  de  I'Eglise  200  miUions  de  Oatholiques, 
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chiefly  of  Public  or  Constitutional  Law,  but  having  never- 
theless an  International  aspect  which  deserves  notice  in 
this  place. 

Cavour  (^),  in  his  note  of  I860,  addressed  to  the  Sardinian 
Minister  at  Berlin,  justified  the  incorporation  of  these  States, 

et  clonner  a  la  religion  un  lustre  nouveau  en  montrant  la  foi  secondant 
les  progres  de  I'humanite." 

On  July  11,  1871,  M.  Lemoinne  writes :  ''  Le  manifeste  de  M.  le  comte 
de  Oliambord  est  d'uue  orthodoxie  irreprochable.  Oe  n'est  point  sans 
raison  que  nous  avons  cru  pouvoir  comparer  ce  langage  a  celui  du  Syllabus. 
Chez  la  Royaute  comme  chez  la  Papaute,  c'est  la  menie  affirmation 
absolue  :  c'est  sur  les  deux  drapeaux,  ou  plutot  sur  le  drapeau  commun, 
la  meme  devise,  sint  ut  sunt,  aut  non  sunt. 

"  Le  tout  ou  rien  pent  encore  se  comprendre  dans  les  questions  de 
dogme,  celles  qui  se  disent  du  domaine  surnaturel.  Dans  les  questions 
d'aiFaires  humaines,  d'affaires  politiques,  c'est  la  devise  des  revolutions. 
De  meme  que  par  la  proclamation  de  rinfaillibilitd  le  Pape  a  mis  les 
cbr6tien8  dans  I'alternative  du  servilisme  ou  de  la  separation,  Henri  V., 
en  arborant  le  drapeau  bleu,  vient  de  mettre  les  Royalistes  dans  le  meme 
douloureux  dilemme.  Sans  doute  il  a  su  ce  qu'il  faisait,  et  il  a  voulu  le 
faire  ;  nous  ne  pouvons  que  constater." — John  Lemoinne. — Journal  des 
Behats,  July  11,  1871. 

{g)  "  En  effet  le  droit  public  de  tons  les  temps  a  reconnu  a  chaqua 
nation  la  faculty  de  r^gler  ses  propres  destinies,  de  se  donner  des  in- 
stitutions conformes  a  ses  interets,  de  se  constituer,  en  un  mot,  de  la 
maniere  qu'elle  juge  la  plus  propre  a  sauvegarder  la  securite  et  la  pros- 
perite  de  I'etat. 

"  Ce  droit  n'a  jamais  ete  d^nonce  comme  contraire  aux  lois  Interna- 
tionales. H  en  est  meme  le  fondement,  car  s'il  etat  meconnu  ou  viole,  il 
n'y  aurait  plus  en  Europe  ni  independance  ni  liberte." — Ann.  des  Deux 
Mondes,  1860,  p.  771. 

See  also  The  King  of  Sardinia's  Letter  to  Pius  IX.  Turin,  March  20, 
1860.     Ann.  Reg.  1860,  p.  179. 

The  Pope's  Answer,  April  2,  1860. — Protest  against  the  Usurpation 
which  is  being  accomplished,  to  the  loss  of  the  States  of  the  Church,  8fc. 
Ibid.  pp.  280,  281. 

September  7. —  Cavour  to  Antonelli,  complaining  of  foreign  mercenary 
troops  in  the  service  of  the  Pontifical  Government. 

Antonelli  replies,  "...  lawful  to  have  foreign  troops,  a  practice 
existing  indeed  at  the  present  moment  in  many  European  States,"  and 
appeals  to  the  Law  of  Nations,  "  under  whose  aegis  Europe  has  hitherto 
lived." 

Victor  EmmanueVs  Address  to  the  People  of  Southern  Italy.  Ibid.  p.  290. 

Lord  J.  RusselVs  Letter  to  Mr.  Russell,  October  27,  1860,  p.  293,  and 
to  Sir  J.  Hudson,  p.  294. 
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and  what  has  been  called  the  unification  of  Italy,  on  two 
grounds  :  first,  on  the  ground  that  International  Law  always 
respected  Public  Law,  and  that  by  that  law  all  States 
possessed,  and  had  exercised,  the  right  of  choosing  the 
Government  which  they  thought  most  expedient  for  them- 
selves ;  secondly,  on  the  ground  that,  though  these  minor 
Italian  States  had  been  conferred,  so  to  speak,  on  certain 
Houses  or  persons,  such  treaties  had  been  always  subject, 
after  the  lapse  of  time,  to  revision  ;  thirdly,  on  the  ground 
that  all  attempts  at  conciliation,  and  at  obtaining  good 
government  for  the  people,  had  been  tried  in  vain  with  the 
Papacy  and  the  Kingdom  of  the  Two  Sicilies,  as  well  as 
with  the  lesser  States  of  Central  Italy  [h). 

The  last  territory  of  the  Pope  (i)  has  now  been  added  to 


(h)  Upon  the  question  of  the  necessity  of  a  temporal  sovereignty  to 
secure  the  independence  of  the  Pope,  Cavaliere  Boncompagni  says,  with 
much  truth  and  force  {Discorso  nella  Cam.  dei  Dep.  p.  9)  :  "  Ad  assicu- 
rargli  questa  independenza,  era  stato  instituito,  dicevano  essi,  lo  Stato 
del  Pontefice.  Questa  Sovrauita  faceva  parte  del  diritto  publico  d'Europa, 
era  riguardata  come  in  guarantigia  del  Pontificato.  Quali  element!  con- 
correvano  in  questa  Sovranita  ?  Quali  erano  tra  cotesti  elementi  quegli 
che  assicuravano  1'  independenza  del  Pontefice  ?  II  Pontefice  aveva  un 
territorio,  ed  aveva  dei  sudditi :  questo  territorio  e  quel  sudditi  assicura- 
vano forse  quella  liberta  d'  azione,  che  tutti  i  Cattolici,  senza  eccezione, 
erano  disposti  a  consentirgli  ?  Quella  liberta  d'  azione  che  il  Parlamento 
Italiano,  prima  la  Camera  dei  Deputati,  poi  il  Senato,  solennemente  ha 
dichiarato  di  volergli  mantenere  ?  era  forse  il  territorio,  erano  forse  i 
sudditi  che  1'  assicurassero  ?  No ;  anzi  il  possesso  di  quel  territorio,  la 
dominazione  su  que'  sudditi,  facevano  si  che  il  Vescovo  di  Roma,  capo 
della  Ohiesa  cattolica,  fosse  in  una  condizione  peggiore  di  tutti  i  vescovi 
della  cristianita :  egli  solo  non  poteva  restare  nella  sua  sede,  se  non  aveva 
attorno  a  se  una  soldatesca  straniera  che  imponeva  la  sua  signoria  al 
popolo  Italiano."  Cf.  with  Antonelli's  letter  as  to  the  necessity  of  tem- 
poral dominion  to  the  Pope,  Pari.  Papers,  1870-1,  p.  108. 

(«)    Correspondence  relating  to  Rome  laid  before  Parliament,  1870-1. 

French  troops  recalled,  August  2,  1870. 

P.  20.  Historical  and  Political  Memorandums  by  Italian  Government, 
August  29,  1870. 

P.  59.     Plebiscite  of  Po7ne  and  the  Provinces. 

Pp.  83,  84.  French  Republic.  M.  Senard  to  King  of  Italy  :  "  Con- 
vention of  September  15,  1864,  has  virtually  ceased  to  exist,  September 
22, 1870." 
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the  Kingdom  of  Italy.  The  immediate  consequence  of  this 
great  event  has  been  the  establishment  of  Home,  the  City  of 
the  World,  as  the  capital  of  the  new  Kingdom  of  Italy  (j). 
This  very  important  fact  has  necessitated  a  new  arrange- 
ment respecting  the  Papacy,  both  with  regard  to  the  sub- 
stantive and  separate  status  of  the  Pope  and  the  relative, 
and,  so  to  speak,  mixed  status  of  this  great  Keligious  Latin 
Power,  with  regard  both  to  the  Kingdom  of  Italy  and  also 
to  those  other  States  of  Christendom  (^)  which  acknowledge, 
with  more  or  fewer,  greater  or  less,  limitations,  his  spiritual 
authority  in  their  territories. 

The  Pope  himself  maintained  that  no  part  of  his  territory 
has  ceased  de  jure  to  belong  to  him.  On  March  26, 
1860  (/),  he  issued  a  Bull  of  excommunication  against  all 
persons  who  had  taken  any  part  in  despoiling  the  Holy  See 
of  the  Patrimony  of  St.  Peter,  and  he  entirely  refused  to 


{j)  Vittorio  Emmaniiele  II.  was  proclaimed  King-  of  Italy  by  a  vote 
of  the  Italian  Parliament,  March  14, 1861.  {Ann.  des  D.  M.  1861,  p.  175). 
The  first  Council  of  Italian  Ministers  under  the  King  in  the  Quirinal 
Palace  at  Rome  was  holden  July  8,  1871. 

{k)  Belgium. — Betjssels:  July  3,  1871. — In  to-day's  sitting  of  the 
Senate  Baron  Anethan,  replying  to  a  question  of  which  notice  had  been 
given,  said  :  "  As  regards  the  removal  of  the  Italian  Government  to  Rome, 
the  Belgian  Government  was  not  called  upon  to  express  approval  or  dis- 
approval of  the  Italian  occupation  of  that  city.  All  we  had  to  do  was 
to  follow  the  usual  diplomatic  customs.  The  Minister  for  Foreign 
AiFairs  gave  instructions  to  the  Belgian  representative  at  Florence  to 
follow  the  King  of  Italy,  wherever  he  might  go  to  establish  his  capital. 
Belgium  will  have  two  legations  in  Italy,  one  accredited  to  the  King  and 
the  other  to  the  Pope." 

The  Senate  then  adopted  the  following  order  of  the  day:  ''The 
Senate,  satisfied  with  the  explanations  of  the  Minister  for  Foreign  Affairs, 
passes  to  the  order  of  the  day." 

This  course  has  been,  directly  or  indirectly,  adopted  by  other 
States. 

(Z)  March  26,  1860.  Letters  Apostolic  of  His  Holiness  Pius  IX.  pro- 
nouncing the  major  excommunication  against  the  invaders  and  usurpers 
of  the  Pontifical  State  {Ann.  Reg.  1860.  Public  Docwnents,  p.  273)  : 
"In  the  fraudulent  and  perverse  machinations  of  which  we  (the  Pope) 
complain,  the  foremost  actor  is  undoubtedly  the  Sardinian  Government." 
(p.  274). 
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recognise  the  de  facto  authority  over  or  possession  of  these 
territories  by  the  King  of  Italy  (m). 

Pius  IX.  did  not  recognise  the  new  Kingdom  of  Italy, 
and  spoke  of  it  as  the  Sub- Alpine  or  Sardinian  Govern- 
ment when  compelled  in  any  public  act  to  make  any  men- 
tion of  it,  and  he  treated  with  contempt  the  Statute  of 
Papal  Guarantees. 

The  arrangement,  therefore,  that  was  made  was  and  still 
seems  to  be  unilateral — that  is,  on  the  part  of  the  Italian 
Government  only.  It  is,  however,  fraught  with  most  impor- 
tant consequences  to  Italy  and  Europe  (w). 

The  new  statute  on  this  subject  which  became  part  of  the 
Italian  law  on  May  13,  1871,  is  divided,  as  will  be  seen, 
in  the  following  slight  sketch,  under  two  heads : — 

(1)  The  prerogatives  of  the  Pope  and  of  the  Holy  See  (o). 

(2)  The  relations  of  the  State  with  the  Church  (/?). 
Under  the  first  head  the  inviolability  of  his  person  and 

the  marks  of  honour  due  to  a  Sovereign  are  secured  to  him. 
A  large  dotation  or  income,  and  various  residences,  are 
allotted  to  him.  He  is  allowed  to  receive  diplomatic  agents 
from  foreign  States,  and  to  send  such  to  them,  clothed  with 
all  the  immunities  incident  by  International  Law  to  the 
office  of  ambassador. 

Private  postal  and  telegraphic  communications  are  ac- 
corded to  him,  in  order  that  he  may  freely  communicate 
with  the  Episcopate  and  the  Catholic  world. 


(wi)  I  do  not  think  that  the  possession  of  Avignon  has  ever  been  for- 
mally recognised  "by  the  Pope,  or  the  claim  with  respect  to  it  abandoned. 

(n)  See  an  article  in  the  Tall  Mall  Gazette,  August  31,  1881. 

(o)  The  deputy  Mordini  appears  to  have  moved  (Feb.  16,  1870),  when 
this  statute  was  under  discussion :  "  La  Camera  dichiara  che  i  principii  e 
le  disposizioni  contenute  nella  presente  legge  non  debbono  formare  sog- 
getto  di  patti  internazionali  e  passa  alia  discussione  degli  Articoli." 

(p)  The  deputy  Corte  appears  to  have  moved,  as  an  addition  to  the 
first  article,  as  foUows  :  "  La  presente  legge  non  e  applicabile  che  a  quel 
cittadini  i  quali  dichiarano  di  professare  la  religione  cattolica  romana.'' 
Neither  of  these  propositions  seems  to  have  been  carried. — See  XVI. 
Sessione,  1870-1,  pj-iina  della  XI.  Legislatura.  Camera  dei  Deputatij  16 
Feb.  1870. 
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Under  the  second  head,  all  legal  restrictions  on  the  assem- 
bling together  of  the  Catholic  Clergy  are  taken  away,  the 
peculiar  rights  of  the  Crown  in  Sicily  relative  to  ecclesias- 
tical matters  are  abandoned :  bishops  are  no  longer  to  swear 
allegiance  to  the  King.  The  exequatur  and  royal  placet 
are  for  the  most  part  abolished.  In  matters  of  spiritual 
and  ecclesiastical  discipline  there  is  to  be,  on  the  one 
hand,  no  interference  on  the  part  of  the  civil  power ;  on 
the  other  hand,  no  coercive  jurisdiction  {esecuzione  coatta) 
is  conceded  to  the  spiritual  authority,  and  all  acts  done  by 
that  authority  contrary  to  the  laws  of  the  State  or  public 
orders,  or  injurious  to  the  rights  of  individuals,  are  null,  and 
in  certain  cases  may  be  punishable  by  the  penal  laws.  This 
Statute  of  Papal  Guarantees  is  not  an  International  Pact, 
but  a  Constitutional  Statute  of  the  Italian  Kingdom.  No 
other  State  is  a  party  to  it. 

On  June  7,  1871  {q),  a  further  statute  was  enacted 
altering  certain  articles  of  the  existing  penal  code  with 
respect  to  the  Clergy,  but  enacting  stringent  provisions 
against  those  who,  by  word,  writing,  or  deed,  incite  disobe- 
dience to  the  law  of  the  State. 

No  Roman  Catholic,  Catholic,  or  Protestant  State  has 
impugned  the  authority  of  the  Statute  of  Guarantees,  or 
proposed  or  threatened  to  intervene,  as  Austria  and  France 
have  formerly  done,  in  the  affairs  of  Italy,  in  order  to  main- 
tain the  territorial  and  temporal  status  of  the  Papacy ; 
although  this  intervention  was  loudly  invoked  in  the 
circular  of  Cardinal  Anton elli  in  1859  to  the  Foreign 
Courts  (r),  and  was  repeated  in  the  Papal  Encyclic,  May  15, 
1871 — "  EfBciat  Deus  ut  Principes  terrse,  quorum  maxime 
'^  interest  ne  tale  usurpationis  quam  Nos  patimur  exemplum 
"  in  perniciem  omnis  potestatis  et  ordinis  statuatur  et  vigeat, 
"  una  omnes  animorum  et  voluntatum  consensione  jungantur, 


{q)   Gazzetta  Ufficiale  del  6  Giugno  1871.     II  Rinnovamento  Cattolico, 
Ann.  1,  Fascicolo  xviii.  21  Giugno  1871,  p.  485. 
(r)  Ann.  Reg,  1859. 


PAPAL   RELATIONS   WITH   ITALY.  475 

'*  ac  sublatis  discordiis,  sedatis  rebellionum  perturbationibus, 
^'  disjectis  exitialibus  sectarum  consilils,  conjunctam  operam 
^^  navent  ut  restituantur  huic  S.  Sedi  sua  jura,  et  cum  iis 
"  visibili  Ecclesiae  capiti  sua  plena  libertas,  et  civili  societati 
^'  optata  tranquillitas  " — and  in  a  subsequent  Encyclic,  June 
4,  1871 — the  Pope  records  with  pleasure,  how,  when  driven 
out  of  Rome,  he  was  replaced,  not  by  the  Romans,  or  his 
subjects,  but  by  the  armed  force  of  Catholic  Princes. 

He  then  speaks  of  "  a  powerful  neighbour  "  having  sur- 
passed the  impudence  of  the  Prodigal  Son  in  the  Gospel  by 
having  taken  possession  of  Rome  (s). 


(s)  As  to  the  relatiors  of  the  Papacy  with  foreign  Governments,  the 
Kingdom  of  Italy,  and  the  annexation  of  Rome  to  it,  see  : 

Report  from  Committee  on  regulation  of  Roman  Catholics  in  Foreign 
Countries,  1816-17,  reprinted  in  1852. 

Report  of  the  Select  Committee  appointed  to  inquire  into  the  state  of 
Ireland,  1825  (especially  the  examination  of  the  Right  Rev.  James 
Doyle,  D.D.  and  the  Most  Rev.  Dr.  Murray). 

Correspondence  respecting  the  Relations  between  foreign  Governments 
and  the  Court  of  Rome,  1851. 

Correspondence  respecting  the  Affairs  of  Rome,  1870-71. 

The  reports  of  the  Dehates  in  the  Camera  dei  Deputati,  and  in  the 
Senato  del  Regno,  puhlished  at  Florence,  1870-71. 

Sessione  1870-71,  prima  della  XI.  Legislatura.     Camera  dei  Deputati. 

Docv.menti  Diplomatici  relativi  alia  Questione  Romana,  communicati 
dal  Ministro  degli  Affari  Esteri  ( Visconti  Venosta),  nella  tornata  del 
Deeemhre  19,  1870. 

The  Gazzetta  TJ-fficiaU  del  Regno  d'  Italia,  May  15,  1871,  contains  the 
statute  which  governs  the  relations  of  the  Papacy  with  the  Italian 
Kingdom. 

The  Oazzetta  TJfficiale  of  June  6,  1871,  contains  a  further  law  as  to  the 
relations  of  the  priesthood  with  the  Italian  civil  authorities  and  Govern- 
ment.    See  also  11  Rinnovamento  Cattolico,  An.  1,  21  Giugno  1871. 

Le  Guarantigie  alia  Sede  Pontificia.  Discorso  pronunziato  dal  Cavaliere 
Boncompagni  nella  Camera  dei  Deputati  addi  25  Gennaio  1871.    Firenze. 
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CHAPTER  VIII. 

THE  INTERNATIONAL  RELATIONS  OF  THE  PAPACY  WITH 
FOREIGN  STATES  IN  WHICH  A  PROTESTANT  CHURCH  IS 
ESTABLISHED — BULLJE   CIRCUMSCRIPTIONUM  («). 

CCCXCI.  The  territorial  changes  in  Europe  {b),  and, 
indeed,  in  the  world,  which  followed  upon  the  Treaty  of 
Vienna,  brought  the  Roman  See  into  immediate  contact  with 
Protestant  States,  with  which  it  had  hitherto  had  no  relations. 
By  that  treaty,  territories  inhabited  for  the  most  part  by 
R-oman  Catholics,  accustomed  to  acknowledge  the  supremacy 
of  the  Pope  as  an  indispensable  part  of  their  religious  belief, 
were  transferred  to  Sovereigns  who  had  always  considered 
the  rejection  and  denial  of  his  authority  as  necessary  for  the 
political  and  religious  welfare  of  their  dominions.  Rome  had 
no  longer  to  deal  exclusively  with  those  Princes  who  bore, 
as  their  proudest  distinctions,  the  religious  titles  which  she 
had  conferred  upon  them.  Her  intercourse  was  no  longer 
to  be  confined  to  His  Most  Christian  Majesty,  The  Catholic 
King,  His  Most  Faithful  Majesty,  or  His  Apostolical 
Majesty. 

The  Duke  of  Muscovy,  whom  Rome  had  not  long  ago 
regarded  with  Chinese  indifference  as  an  outer  barbarian, 
had  become  one  of  the  most  powerful  European  potentates, 
uniting  to  his  ancient  title  of  Chief  of  the  Greek  Church, 
that  of  Protector  of  ten  millions  of  Roman  Catholic  Poles. 


(«)  De  Pradt,  Les  Quatre  Concordats,  t.  i.  Avant-propos. 
(h)   Walter,  ss.  42,  43,  as  to  the  Greek  Church. 
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The  King  of  Prussia  (c),  whom  fifty  years  ago  Kome  had  still 
addressed  as  the  Marquis  of  Brandenburg,  had  grown  into 
a  powerful  monarch  in  fact  as  well  as  name;  and  had 
added  to  his  compact  military  State  two  ecclesiastical  elec- 
torates, besides  Prince  Bishoprics,  abbeys,  and  chapters. 

The  Protestant  Stadholder  of  Holland  had  become 
possessed  of  that  ancient  inheritance  of  the  Catholic  Sove- 
reigns, the  Belgic  provinces,  and  of  the  Prince  Bishopric  of 


(c)  On  August  24,  1870,  tlie  following  correspondence  took  place 
between  the  Pope  and  King  William  of  Prussia : — 

Letter  from  the  Pope. 

"  Yom'  Majesty, — In  tlie  present  grave  circumstances  it  may  perhaps 
appear  to  you  an  unusual  thing  to  receive  a  letter  from  me ;  but  as  Vicar 
on  the  earth  of  the  God  of  peace,  I  cannot  do  less  than  offer  you  my 
mediation.  It  is  my  desire  to  witness  the  cessation  of  warlike  prepara- 
tions, and  to  put  a  stop  to  the  evils  which  are  their  inevitable  consequence. 
My  mediation  is  that  of  a  sovereign  who,  in  his  quality  of  king,  can,  by 
reason  of  the  smalluess  of  his  territory,  inspire  no  feeling  of  jealousy,  but 
who  nevertheless  shall  inspire  confidence  by  the  moral  and  religious  in- 
fluence which  he  personifies. 

"  May  God  lend  his  ear  to  my  wishes,  and  listen  also  to  those  which  I 
form  for  your  Majesty,  to  whom  I  desire  to  be  united  in  the  bonds  of 
mutual  charity. 

"  The  Vatican,  July  "12,  1870.  Pius,  P.P.  IX. 

"  P.S. — I  have  written  in  the  same  terms  to  His  Majesty  the  Emperor 
of  the  French." 

Ansioer  of  the  King  of  Prussia. 

"  Most  August  Pontiff, — I  have  not  been  surprised,  but  profoundly 
moved,  in  reading  the  touching  words  traced  by  your  hand  to  cause  the 
voice  of  the  God  of  peace  to  be  heard.  How  could  my  heart  refuse  to 
listen  to  so  pow^erful  an  appeal  ?  God  is  my  witness  tliat  neither  I  nor 
my  people  have  desired  or  provoked  this  war.  In  obeying  the  sacred 
duties  that  God  imposes  on  sovereigns  and  on  nations,  we  take  up  the 
sword  to  defend  the  independence  and  the  honour  of  our  country,  and 
we  shall  ever  be  ready  to  lay  it  down  at  the  moment  that  those  treasures 
are  safe  guarded.  If  your  Holiness  could  offer  me,  on  the  part  of  him 
who  has  so  unexpectedly  declared  war  against  us,  the  assurance  of  sin- 
cerely pacific  dispositions,  and  guarantees  against  the  repetition  of  a 
similar  attempt  against  the  peace  and  tranquillity  of  Europe,  it  will  cer- 
tainly not  be  I  who  shall  refuse  to  receive  them  from  the  venerable  hands 
of  your  Holiness,  united  as  I  am  with  you  by  the  bonds  of  Christian 
charity  and  of  a  sincere  friendship.  Willtam." 
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Liege.  Passing  by,  therefore,  the  revolutions  of  Roman 
Catholic  Southern  America,  in  Europe  alone  a  new  order 
of  things  had  arisen,  to  which  the  application  of  Papal  claims 
was  a  matter  of  great  novelty  and  nicety,  not  the  less  so  on 
account  of  the  remarkable  circumstances  connected  with 
the  Pope  himself.  For  he  did  not  pretend  to  be  ignorant  of 
a  fact  patent  to  the  world,  namely,  that  his  restoration  to 
Rome  was  mainly  owing  to  the  energies  and  the  arms  of 
schismatical  and  heretical  powers ;  that  Russia  and  Prussia 
— and,  above  all,  excommunicated  England — had  been  the 
principal  instruments  in  reseating  him  upon  the  pontifical 
throne,  from  which  he  had  been  dragged  by  Roman  Catholic 
France. 

CCCXCII.  The  first  remark  which  is  of  importance,  the 
object  of  this  work  being  considered,  is,  that  the  Papal  See 
has  entered  into  no  convention,  strictly  speaking,  with  any 
non-Roman- Catholic  State.  Before  the  year  1850,  the 
only  Concordat  since  the  Treaty  of  Vienna  which  had  been 
entered  into  was  one  with  Bavaria  (^)  in  1817. 

The  communications  between  the  Roman  See  and  the 
Protestant  States  of  Germany  have  assumed  the  form  of 
edicts  on  the  part  of  the  Pope,  with  respect  to  the  creation, 
restoration,  and  general  adjustment  of  dioceses,  entitled 
"  Bullae  Circumscriptionis ;  "  and  on  the  part  of  the  State  a 
recognition  of  these  Bulls  in  a  domestic  law  or  statute  sub- 
sequently promulgated. 

CCCXCIII.  {e)  To  this  adoption  of  the  regulations  of 
Rome  by  the  placet  of  the  territorial  power,  German  jurists 
are  careful  not  to  ascribe  that  binding  power,  for  the  future, 
which  is  inherent  in  a  Treaty  or  Concordat.  The  acts  of 
the  State,  which  clothe  these  Papal  edicts  with  the  cha- 


{d)  Eichhorn,  Kirchenrecht,  I.  Band,  B.  ii.  Absclin.  ii.  c.  1. 
Phillipps,  Kirchenrecht,  3,  623,  for  the  status  of  the  Roman  Catholic 
Church,  generally,  in  Germany, 
(e)    Vide  Eichhorn ,  siqva. 

Kliiher,  Oeffent.  Recht  des  Deutschen  Bundes,  Th.  2,  s.  420. 
Vhillippsi,  3,  G77,  678,  679,  complains  of  this  construction. 
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racter  of  municipal  law,  emphatically  recite  that  their  force, 
as  such,  is  derived  from  the  Sovereign  who  promulgates 
them ;  and  the  Bulls  relating  to  Prussia  and  Hanover  recited 
that  they  had  been  framed  with  the  acquiescence  and  consent 
of  the  Sovereign. 

CCCXCIV.  The  Bulla  Circumscriptionis  for  Prussia  is 
known  by  the  title  "  De  Salute  "  (/),  the  words  with  which 
the  instrument  begins ;  it  was  accompanied  by  a  letter 
beginning  "  Dilecti  filii."  In  both  documents  the  approba- 
tion of  the  King  of  Prussia  was  recited.  This  Bull  was 
sanctioned  by  a  Cabinet  order  of  the  King  of  Prussia  {g), 

(/)  The  Bull  is  given  at  lengtli  in  the  Appendices  to  Eichhorn  and 
Phillipps,  and  in  the  Pari,  Papers.     See  below. 

{g)  "  Berlin,  August  23,  1821. 

"  Whereas  the  Papal  Bull  submitted  to  me  by  you,  which  begins  with 
the  words  '  De  salute  animarum/  and  is  dated  Kome,  tlie  16th  of  July  of 
this  year  (xvii.  Cal.  Aug.),  agrees  in  its  essential  contents  with  that 
arrangement  which  was  entered  into  on  the  25th  of  March  of  this  year 
respecting  the  establishment,  endowment,  and  limits  of  the  archbishoprics 
and  bishoprics  of  the  Catholic  Church  in  the  State,  and  of  all  subjects 
having  reference  thereto,  and  which  was  already  sanctioned  by  me  on  the 
9th  of  June  of  this  year,  I  will  hereby  give,  on  your  proposal — also  to  the 
essential  contents  of  this  Bull,  namely,  to  what  concerns  the  enactments 
respecting  things  having  reference  to  the  before-mentioned  subjects — my 
royal  approval  and  sanction,  by  virtue  of  which  these  enactments  are  to 
be  observed  as  the  binding  statute  of  the  Catholic  Chiuxh  of  the  State,  by 
all  those  whom  it  concerns. 

"  This,  my  royal  approval  and  sanction,  I  give  in  virtue  of  my  sovereign 
rights,  and  without  prejudice  to  these  rights,  as  well  as  to  all  my  subjects 
of  the  Evangelical  Church  of  the  State. 

"  Accordingly,  this  Bull  is  to  be  printed  in  the  Collection  of  Laws,  and 
the  Ministry  of  Ecclesiastical  Laws  is  to  take  care  of  its  execution. 

"  (Signed)        Frederic  William. 
"  To  the  State  Chancellor,  Prince  von  Hardenberg." 
—Pari.  Papers,  1851,  p.  169. 

The  relations  between  Prussia  and  the  Pope  are  still  in  an 
unsettled  condition.  For  the  history  of  this  subject,  since  1873, 
the  following  authorities  should  be  consulted :  Die  Preussischen 
KirchengeseUe,  for  the  years  1873, 1874, 1875, 1876,  1878, 1880;  with  the 
Commentary  of  Dr.  P.  Hinschius,  published  at  Berlin  and  Leipzig. 
These  laws  go  by  the  name  of  the  ^*  Falk  Laws,"  having  been  introduced 
into  the  Prussian  Parliament  by  the  "  Kultus-Minister,"  Dr.  Falk.  There  is 
only  one  law  amongst  these  that  applies  to  the  whole  of  the  German 
Empire ;  aU  the  others  are  merely  Prussian.     See  also :  Jahrhuch  fur 


480  INTERNATIONAL    LAW. 

The  Bulla  clrcumscriptionis  for  Hanover  bore  date 
March  26,  1824,  and  begins,  "  Imperio  Romanorum  Ponti- 
"  ficium ;  "  it  recites  that   Pius    VII.  had   considered   the 


Gesetzgehung  und  Verwaltung  des  Deutschen   Reichs ;   Annual  Register, 

1872,  pp.  246-7 ;  1873,  pp.  193-5  ;  1874,  pp.  225-9. 

In  1873  a  correspondence  took  place  between  "William,  King  of  Prussia, 
who  had  become  the  Emperor  of  Germany,  and  the  Pope.     On  August  7, 

1873,  the  Pope,  Pius  IX.,  wrote  to  the  Emperor  as  follows : — 

''Your  Majesty, — The  measures  which  have  been  adopted  by  your 
Majesty's  Government  for  some  time  past  all  aim  more  and  more  at  the 
destruction  of  Catholicism.  When  I  seriously  ponder  over  the  causes 
which  may  have  led  to  these  very  hard  measures,  I  confess  that  I  am 
unable  to  discover  any  reasons  for  such  a  course.  On  the  other  hand,  I 
am  informed  that  your  Majesty  does  not  countenance  the  proceedings  of 
your  Government,  and  does  not  approve  the  harshness  of  the  measures 
adopted  against  the  Catholic  religion.  If,  then,  it  be  true  that  your 
Majesty  does  not  approve  thereof—  and  the  letters  which  your  August 
Majesty  has  addressed  to  me  formerly  might  sufficiently  demonstrate  that 
you  cannot  approve  that  which  is  now  occurring — if,  I  say,  your  Majesty 
does  not  approve  of  your  Government  continuing  in  the  path  it  has  chosen 
of  further  extending  its  rigorous  measures  against  the  religion  of  Jesus 
Christ,  whereby  the  latter  is  most  injuriously  affected — will  your 
Majesty,  then,  not  become  convinced  that  these  measures  have  no  other 
effect  than  that  of  undermining  your  Majesty's  own  throne  ?  I  speak 
with  frankness,  for  my  banner  is  truth ;  I  speak  in  order  to  fulfil  one  of 
my  duties,  which  consists  in  telling  the  truth  to  all,  even  to  those  who  are 
not  Catholics — for  every  one  who  has  been  baptized  belongs  in  some  way 
or  other — which  to  define  more  precisely  would  be  here  out  of  place — 
belongs,  I  say,  to  the  Pope.  I  cherish  the  conviction  that  your  Majesty 
will  receive  my  observations  with  your  usual  goodness,  and  will  adopt  the 
measures  necessary  in  the  present  case.  While  offering  to  your  Most 
Gracious  Majesty  the  expression  of  my  devotion  and  esteem,  I  pray  to 
God  that  He  may  enfold  your  Majesty  and  myself  in  one  and  the  same 
bond  of  mercy. 

"  (Signed)  Pio." 

On  September  3  the  Emperor  replied  as  follows : — 

"  I  am  glad  that  your  Holiness  has,  as  in  former  times,  done  me  the 
honour  to  write  to  me.  I  rejoice  the  more  at  this,  since  an  opportunity 
is  thereby  afforded  me  of  correcting  errors  which,  as  appears  from  the 
contents  of  the  letter  of  your  Holiness  of  August  7,  must  have  occurred 
in  the  communications  you  have  received  relative  to  German  affairs,  if 
the  reports  which  are  made  to  your  Holiness,  respecting  German  questions 
only,  stated  the  supposition  that  my  Government  enters  upon  a  path  of 
which  I  do  not  approve. 

'^  According  to  the  constitution  of  my  States,  such  a  case  cannot  happen; 
since  the  laws  and  Goveriuneut  measures  in  Prussia  require  my  consent 
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matter,  and  proceeds,  ^'  re  propterea  collata  cum  Serenissimo 
'^  Georgio  Quarto  regnorum  Magnae  Britanniae  et  Hiberniae 
"  unitorum  necnon  Hannoverae  Rege,"  &c.     This  Bull  was 


as  sovereign.  To  my  deep  sorrow,  a  portion  of  my  Catholic  subjects  have 
organised  for  the  past  two  years  a  political  party,  which  endeavours  to 
disturb,  by  intrigues  hostile  to  the  State,  the  religious  peace  which  has 
existed  in  Prussia  for  centuries.  Leading  Catholic  priests  have  unfor- 
tunately not  only  approved  this  movement,  but  joined  in  it  to  the  extent 
of  open  revolt  against  existing  laws.  It  will  not  have  escaped  the  obser- 
vation of  your  Holiness  that  similar  indications  manifest  themselves  at 
the  present  time  in  several  European  and  some  trans- Atlantic  States.  It 
is  not  my  mission  to  investigate  the  causes  by  which  the  clergy  and  the 
faithful  of  one  of  the  Christian  denominations  can  be  induced  actively  to 
assist  the  enemies  of  all  law ;  but  it  certainly  is  my  mission  to  protect 
internal  peace,  and  preserve  the  authority  of  the  laws  in  the  States  whose 
government  has  been  entrusted  to  me  by  God.  I  am  conscious  that  I 
owe  hereafter  an  account  of  the  accomplishment  of  this  my  kingly  duty. 
I  shall  maintain  law  and  order  in  my  States  against  all  attacks,  as  long  as 
God  gives  me  the  power ;  I  am  in  duty  bound  to  do  it  as  a  Christian 
monarch,  even  when,  to  my  sorrow,  I  have  to  fulfil  this  royal  duty  against 
servants  of  a  Church  which,  I  suppose,  acknowledges  no  less  than  the 
Evangelical  Cliurch  that  the  commandment  of  obedience  to  secular  autho- 
rity is  an  emanation  of  the  revealed  will  of  God.  Many  of  the  priests  in 
Prussia  subject  to  your  Holiness  disown,  to  my  regret,  the  Christian 
doctrine  in  this  respect,  and  place  my  Government  under  the  necessity, 
supported  by  the  great  majority  of  my  loyal  Catholic  and  Evangelical 
subjects,  of  extorting  obedience  to  the  law  by  worldly  means.  I  willingly 
entertain  the  hope  that  your  Holiness,  upon  being  informed  of  the  true 
position  of  affairs,  will  use  your  authority  to  put  an  end  to  the  agitation, 
carried  on  amidst  deplorable  distortion  of  the  truth  and  abuse  of  priestly 
authority.  The  religion  of  Jesus  Christ  has,  as  I  attest  to  your  Holiness 
before  God,  nothing  to  do  with  these  intrigues,  any  more  than  has  truth, 
to  whose  banner,  invoked  by  your  Holiness,  I  unreservedly  subscribe. 
There  is  one  more  expression  in  the  letter  of  your  Holiness  which  I  cannot 
pass  over  without  contradiction,  although  it  is  not  based  upon  the  previous 
information  but  upon  the  belief  of  your  Holiness— namely,  the  expression 
that  everyone  that  has  received  baptism  belongs  to  the  Pope.  The 
Evangelical  creed,  which,  as  must  be  known  to  your  Holiness,  I,  like  my 
ancestors  and  the  majority  of  my  subjects,  profess,  does  not  permit  us  to 
accept  in  our  relations  to  God  any  other  mediator  than  our  Lord  Jesus 
Christ.  The  difference  of  belief  does  not  prevent  me  living  in  peace  with 
those  who  do  not  share  mine,  and  offering  your  Holiness  the  expression 
of  my  personal  devotion  and  esteem,  I,  &c. 

(Signed)        '<  William." 
— Annual  Her/ister,  1873,  pp.  193-5. 

VOL.  II.  I  I 
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ratified   by   a  royal  sanction  of   George   lY.,  dated  from 
Carlton  House  in  England  (A). 

CCCXCV.  According  to  the  Law  of  Hanover  (/),  all 
Bulls  and  Briefs  required  the  Koyal  iilacet,  unless  they 
related  solely  to  spiritual  matters,  and  if  they  did  they  were 
to  be  brought  under  the  supervision  of  the  King.  The 
Roman  Catholic  Bishops  of  Hanover  took  a  very  stringent 
oath  of  fidelity  to  the  Crown  (j). 


{h)  Pari  Papers,  1851,  pp.  90-102. 

See  Appendices  to  Eichhorn  and  Phillipps  for  the  Bull. 

0  Pari.  Papers,  1851,  p.  89. 

(jf*)    «  PORM  OF   OATH  OF  ALLEGIANCE  TO  BE  TAKEN  BY  EOMAN  CATHOLIC 
BISHOPS   IN   HANOYER. 

"I,  N.N.,  Bisliop  of  Hildeslieim  and  Administrator  of  Osuabriick, 
swear,  &c.  »fec.,  on  oath  before    the  Almighty  and  All-knowing  God, 
that,  after  having-  been  promoted  to  the  dignity  of  Bishop  of  Ilildesheim 
and  nominated  Administrator  of  the  Diocese  of  Osnahriick,  I  will  be  true, 
devoted,  obedient,  and  subject  to  his  Majesty,  Ernest  Augustus  King  of 
Hanover,  Royal  Prince  of  Great  Britain  and  Ireland,  Duke  of  Cumberland, 
Duke  of  Brunswick  and  Luneburg,  &c.,  my  most  gracious  King  and  Ruler 
of  the  land,  and  to  his  illustrious  legal  successors  in  the  Government.     I 
will  promote  to  the  best  of  my  power,  in  the  practical  circle  allotted  to 
me,  what  may  advantage  his  Majesty  and  the  common  welfare  (avoiding 
injury  and  disadvantage)  ;  and  truly  and  conscientiously  attend  to  my 
episcopal  office,  and  my  episcopal  administration.     I  will  take  pains  to 
lead  a  worth}^  and  irreproachable  life,  and  most  zealously  will,  above  all, 
be  anxious  that  Christian  knowledge  and  true  piety,  joined  with  reverence 
towards  the  head  of  the  State  and  love  to  the  fatherland,  shall  take  deep 
root  and  blossom  with  vigour  in  the  ecclesiastics  and  laymen  entrusted  to 
my  direction,  and  especially  also  in  the  growing  youth.     I  will  therefore 
not  suffer  or  allow  that  priests  or  other  ecclesiastics  under  my  control 
shall  teach  or  act  in  a  contrary  sense  or  spirit,  or  otherwise,  by  word  or 
deed,  lead  astray  the  fidelity  of  the  subjects,  and  their  loyalty  to  their 
King   and   fatherland ;    and   should   I   get    knowledge  that  anywhere, 
within  or  without  my  diocese,  anything  should  be  intended  which  could 
threaten  with  danger  his  Majesty  the  King,  his  dignity  and  rights,  as 
well  as  the  security,  peace,  and  welfare  of  the  State,  I  will  make  imme- 
diately a  faithful  report  thereof.     At  the  same  time  I  declare  hereby  that 
I  thoroughly  understand,  and  will  cause  to  be  understood,  the  oath  which 
I  have  to  tender  to  his  Holiness  the  Pope,  as  Head  of  the  Catholic 
Church,  before  entering  my  office,  and  especially  the  clause  in  this  oath 
which  purports,  '  Hsec  omnia  et  singula  et  inviolabilius  observabo,  quo 
certior  sum,  nihil  in  illis  contineri,  quod  juramento  fidelitatis  mese  erga 
Regem  Hannoveriae  ej  usque  ad  thronum  successores  debitse  adversari 
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CCCXCVI.  The  relations  of  the  Papal  See  with  the 
Provinces  of  the  Uj)fer  Rhine  have  been  less  easily  arranged. 

On  March  24,  1818  (A),  Wiirtemberg,  Baden,  the  two 
Hesses,  Mecklenburg,  Nassau,  Oldenburg,  the  Grand- 
Ducal  and  Ducal  Houses  of  Saxe,  Liibeck,  Bremen,  Frank- 
fort, and  Hamburg,  put  forth  a  Latin  declaration,  which 
they  subsequently  denominated  "  Magna  Charta  Libertatis 
"  Ecclesia3  Catholicaj  Komanas,"  founded  upon  the  principles 
of  the  German  Princes'  Concordat  of  1446,  upon  the  reso- 
lutions of  the  Archbishops  at  Ems  {die  Emser  Punktation) 
and  the  Austrian  constitution  of  the  Church  under  Joseph  II. 

This  declaration  was  resisted  and  replied  to  by  the  Pope, 
who  subsequently,  in  August  1821,  promulgated  a  '^  Bulla 
"  circumscriptionis  Dioecesium  Provinci^e  Ecclesiasticae  supe- 
"  rioris  Ilheni,"in  which  he  recited  that  tlie  Sovereio-us  of  the 
territories  above  mentioned  had  sent  ambassadors  to  Home 
to  arrange  matters  respecting  the  foundation  and  dotation  of 
certain  Bishoprics  ;  *^  ast  cum  res  omnes  ecclesiasticae,  de 
"  quibus  actum  fuit,  'conciliari  minime  potuerint."  His 
Holiness  w^as  therefore  compelled  to  make  ecclesiastical 
arrangements  for  the  faithful  in  these  countries,  in  the  hope 
that  the  rulers  of  them  would  be  brought  to  a  better  mind. 
This  bull  begins,  ^'Provida  solersque,^^ 

The  Sovereigns  of  the  provinces  replied  by  a  *'  Kirchen- 
"  pragmatili,''^  in  which  the  former  resolutions  were  embodied. 

On  April  11,  1827,  the  Pope  promulgated  a  "Bulla 
"  erectionis  Dioecesium  Provincite  Ecclesiasticae  Superioris 
^*  Kheni,"  beginning,  "  Ad  dominici  gregis  custodiam  "  (/). 


possit ; '  that  I  do  not  consider  myself  in  any  other  sense,  by  this  said 
oath  of  consecration,  bound  to  an  act  or  omission  of  any  land  which 
would  be  against  my  duty  as  a  subject,  and  the  oath  of  allegiance,  devo- 
tion, and  subjection  which  I  have  tendered  to  his  Majesty  my  most 
gracious  King  and  Kuler  of  the  land.  All  this  I  swear,  vow,  and  declare, 
so  help  me  God,  and  His  holy  Word." — Pari.  Palters,  1851,  p.  103. 

(A;)  Phillipps,  iii.  529. 

(/)  See  Phillipps,  Band  iii.  and  Eichhorn,  ii.  App.  for  these  Bulls  ;  and 
Pari.  Papers,  1851.  ^^  Further  Correspondence,^^  &c.,p.  2.  Hesse-Cassel, 
Nassau,  &c. 

I  I  2 
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In  this  instrument  the  Sovereigns  of  the  respective  terri- 
tories were  allowed  the  power  of  objecting  to  any  one  of 
the  candidates  for  the  episcopal  and  archiepiscopal  sees ;  and 
a  hope  was  expressed  that  they  would  be  benevolent 
towards  their  Catholic  subjects,  who  would  be  most  loyal  to 
them. 

CCCXCVII.  These  Bulls  were  finally  admitted  by  the 
respective  governments,  it  being  declared  "  that  nothing 
"  therein  contained  shall  be  construed  or  considered  as  inter- 
*^  fering  with  the  rights  of  the  Sovereign,  opposed  to  the 
"  laws  and  ordinances  of  the  land,  the  archiepiscopal  and 
''  episcopal  privileges,  or  the  rights  of  the  Evangelical  Con- 
"  fession  and  Church  "  (w). 

Moreover,  on  January  30,  1830,  the  Governments  of 
the  States  to  which  these  Bulls  were  applicable,  promulgated 
"  an  ordinance  relative  to  the  exercise  of  the  sovereign  right 
"  of  protection  and  superintendence  over  the  Catholic 
"  Church."  It  recited  the  Bulls,  and  proceeded :  "  now 
"  that,  in  consequence  of  the  agreement  made  {getroffenen 
''  Abrede)  with  the  Boman  Court,  the  episcopal  sees  and 
"  Cathedral  Chapters  of  this  Church  province  are  entirely 
"  filled,  and  they  have  entered  upon  the  exercise  of  the 
"  authorities  connected  therewith,  we  are  induced,  in  con- 
"  currence  with  the  other  Governments  in  the  Upper  Rhine 
"  Province,  to  publish  and  make  known  the  following 
^'  ordinances  for  the  maintenance  of  our  right  of  protection 
"  and  superintendence  over  the  Catholic  Church  in  our 
"  dominions." 

Then  follow  thirty-nine  Articles,  in  none  of  which  the 
Boman  See  is  mentioned,  except  in  the  fifth,  which  declares 
that  all  Boman  Bulls  and  Briefs  must  receive  the  sanction  of 
the  Sovereign,  and  that  Bulls  which  have  received  it  are  only 
binding  so  long  as  nothing  contrary  to  them  shall  have  been 
enacted  by  the   State :  that   the  sanction    of  the   State  is 


(m)  PMllipps,  iii.  532. 

Pari.  Papers,  1851.     "  Further  Correspondence j'^  &c.,  p. 
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necessary  not  only  for  present,  but  for  former  Papal  ordi- 
nances, if  it  be  intended  to  use  them.  Otherwise  all  reference 
to  '^  foreign  "  authority  is  forbidden,  and  the  "  Metropolitan  " 
is  Sjooken  of  throughout  as  the  ecclesiastical  superior. 

By  Article  3 — "  Every  State  exercises  its  inalienable 
^'  sovereign  right  of  protection  and  superintendence  {Majes- 
^'  tdtsrechte  des  Schutzes  unci  der  Oberaufsicht)  over  the 
"  Church  to  its  full  extent." 

By  Article  8 — "  The  Metropolitan  constitution  is  re-esta- 
"  blished  according;  to  its  original  intention,  and  the  exercise 
'^  of  the  Metropolitan  rights  belonging  to  the  Archbishop 
''  are  under  the  united  protection  of  the  collective  States." 

By  Article  10 — "  The  Church  disputes  {hirchliche  Streit- 
"  sachen)  of  Catholics  may  in  no  case  be  carried  out  of  the 
"  province,  or  before /orfzV/??  judges  ;  and  therefore,  in  their 
"  respect,  the  necessary  regulations  will  be  made." 

By  Article  15 — "No  ecclesiastic  can  be  elected  Bishop 
''  who  is  not  a  German  by  birth  and  a  citizen  of  the  State  in 
"  which  the  vacant  episcopal  see  is  situated,  or  of  one  of  the 
"  States  which  have  united  to  form  such  diocese." 

By  Article  16 — "  The  Bishop-elect  is  to  apply  to  the 
"  Superior  of  the  Church  for  information  immediately  after 
"  the  election.  Prior  to  consecration  he  is  to  take  the  oaths 
"  of  fidelity  and  obedience,  in  his  quality  of  Bishop,  to  the 
"  Sovereign  of  the  country." 

By  Article  17 — "  After  having  received  consecration, 
'^  the  Bishop  enters  into  full  exercise  of  the  rights  and  duties 
"  connected  with  the  episcopacy,  and  the  Governments  will 
"  not  suffer  him  to  be  impeded  ;  on  the  contrary,  they  will 
"  effectually  protect  him." 

By  Article  22 — "  Taxes  or  rates,  of  whatever  kind  they 
"  may  be,  or  by  whatever  names  they  may  be  called,  shall 
"  not  be  raised  either  by  our  own  or  by  foreign  ecclesiastical 
"  authorities." 

By  Article  33 — "  No  ecclesiastic  can  accept  any  dignl- 
"  ties,  pensions,  decorations,  or  titles  from  foreigners  without 
"  the  consent  of  his  Sovereio-n." 
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By  Article  34  — "Every  ecclesiastic,  before  he  receives  the 
^'  Church  ordination,  shall  take  the  oath  of  fidelity  to  the  Head 
"  of  the  State,  and  swear  canonical  obedience  to  the  Bishop." 

By  Article  36 — *^  The  ecclesiastics  as  well  as  the  laity 
"  have  the  right  of  appeal  to  the  State  authorities,  whenever 
"  an  abuse  of  the  ecclesiastical  authorities  takes  place  against 
"  them." 

CCCXCYIII.  The  object  of  these  regulations  is  mani- 
festly to  form  a  national  Catholic  Church. 

The  Pope  remonstrated  in  a  letter  directed  to  the  Arch- 
bishops of  the  provinces,  beginning  "  Pervenerat  non  ita^^ 
complaining  of  ecclesiastical  assent  having  been  given  to 
many  of  the  provisions,  and  of  a  breach  of  the  alleged  con- 
vention between  the  Princes  and  the  Koman  See.  The  Bishops 
of  the  Upper  Rhine  more  lately  demanded  a  repeal  of  many 
secular  provisions  concerning  the  Church,  and  claimed  a 
right  of  free  communication  with  Rome  [n). 

In  Baden  laborious  negotiations  for  three  or  four  years 
preceded  the  Concordat  of  1858,  which,  when  at  last  com- 
pleted, excited  much  discontent  in  the  country  (o). 

CCCXCIX.  Saxony  presents  the  solitary  instance  of  a 
Roman  Catholic  Sovereign  over  a  Lutheran  people — a  state 
of  things  exactly  reversed  in  Belgium  during  the  reign  of 
Leopold  I. 

CCCC.  In  the  fifteenth  century  the  Prince  and  the  people 

of  Saxony  embraced  the  Evangelical  Protestant  religion  {ji). 

The  provisions  of  the  Treaty  of  Passau  (1552),  of  the 

Peace  of  Augsburg  (1555),  and  of  the  additional  articles  to 

the  Treaty  of  Westphalia,  were  strictly  applied  to  Saxony. 

During  the  existence  of  the  Imperial  Diet,  Saxony  was 
President  of  the  "  Corpus  Evangelicorum,"  the  politically- 
recognised  part  of  the  Imperial  Representation. 


(w)  PhillipiJS,  Band  iii.  App. 

Pari.  Tapers,  1851.     "  Further  Correspondence" 

Gazette  de  Hanau,  1851  (before  June). 

(o)  Ann.  des  D.  M.  1858-59,  p.  268. 

(p)  Pari.  Papers,  1851,  p.  223. 
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Upper  Lusatia  was  acquired  by  the  Electoral  House  of 
Saxony  in  1635,  at  the  Peace  of  Prague.  In  this  province 
the  Koman  Catholic  Religion  prevailed,  and  the  preserva- 
tion of  its  rights  was  confirmed  by  the  Elector. 

Augustus  the  Strong  acquired  the  Crown  of  Poland,  and 
embraced  the  Koman  Catholic  Faith ;  but  he  secured  to  his 
country,  by  what  is  called  "  the  Reservation  "  (Reservalien), 
all  its  relio-ious  rio^hts.  Till  1697  the  Roman  Catholic  faith 
was  only  tolerated  in  Saxony. 

By  Article  Y.  of  the  Treaty  of  Posen,  and  by  mandate 
of  February  16,  1807,  Roman  Catholics  and  Evangelicals 
were  placed  on  an  equality  as  to  their  religious  worsliip,  and 
as  to  their  civil  and  political  rights.  But  the  relation  of  the 
Roman  Catholic  Church  to  the  State  and  its  fixed  govern- 
ment, were  established  by  a  law  promulgated  on  February 
19,  1829. 

This  law  gave  an  organic  construction  to  the  Roman 
Catholic  Church  without  any  Concordat  from  the  See  of 
Rome. 

In  the  old  hereditary  dominions  there  is  an  Apostolic  Vica- 
riate, to  which  office  the  Pope  appoints  one  of  the  native 
clergy  proposed  to  him  by  the  King.  The  Apostolic  Vicar 
takes  an  oath  of  allegiance  to  the  King. 

In  Upper  Lusatia  the  episcopal  duties  are  performed  by 
the  Dean  at  Budissin  or  Bautzen ;  the  Dean  is  chosen  by 
the  Chapter  and  confirmed  by  the  King  {q). 

There  are  no  bislioj)rics  in  Saxony.  When  the  Pope 
makes  the  Apostolic  Vicar  or  the  Dean  a  Bishop,  it  is  in 
partihus  infidelium. 

The  Placet  (r)  is  required  for  every  notification  of  the  Pope 
or  the  Apostolic  Vicar.     The  right  of  the  Placet  is  incident 


{q)  The  Apostolic  Vicar  and  the  Dean  are  general!}'-  united  in  the  same 
person,  who  is  made  a  Bishop  in  pariihus.  lie  mnst  take  the  oath  of 
obedience  to  the  Oonstitntion  of  1631. 

(i')  The  exercise  of  the  royal  supremacy  {jus  circa  sacra)  over  the 
Church  is  settled  by  the  Eegulations  of  1837  and  1845. 
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to  the  sovereignty  of  the  State,  whether  the  King  be  Roman 
Catholic  or  not. 

All  ecclesiastical  authorities  are  subject  to  the  Depart- 
ment of  Public  Instruction  (^das  Ministerium  des  Cultus). 
Complaints  of  the  abuse  of  the  ecclesiastical  power  are 
brought  before  this  department  and  before  the  Cabinet. 

The  arrangements  entered  into  between  Wurtemherg  and 
the  Papal  See  were  the  Bulls  already  mentioned  of  Provida 
solersque  (August  16,  \S2\),  Ad  dominici  gregis  custodiam 
(April  11,  1827). 

By  a  royal  Ordinance  of  January  30,  1830,  all  Papal 
Bulls  and  Briefs  must  obtain  the  royal  sanction,  and  no 
former  Bulls  can  be  put  in  force  without  it. 

A  Concordat  was  concluded  with  Wurtemherg  in  June 
1857,  which  gave  great  privileges  to  the  Wiirtemberg 
Church.  But  the  ecclesiastics  of  Wiirtemberg  remained 
subject  to  the  common  law,  and  the  attempt  to  procure  for 
them  an  exceptional  tribunal  failed.  The  Pope  submitted 
on  account  of  the  existing  condition  of  things  {s). 

CCCCI.  In  Denmark  (t)  no  communication  since  the 
Reformation  has  taken  place  with  Rome.  At  Copenhagen 
there  is  a  Roman  Catholic  chapel,  under  the  protection  of  the 
Austrian  Government,  who  are  bound  by  treaty  to  tolerate 
a  Protestant  chapel  at  Vienna. 

In  Sweden  and  Norway  (u)  there  is  no  arrangement  of  the 
nature  of  a  Concordat  subsisting  between  the  Crown  and 
Rome.  From  the  time  of  Charles  IX.  to  1780,  no  Roman 
Catholic  priest  could  legally  officiate  in  the  kingdom.  The 
Pope  obtained  toleration  for  the  Roman  Catholics  when 
Gustavus  III.  visited  Rome  in  1780. 

No  Papal  Bull  has  ever  been  published  in  these  dominions. 

CCCCII.  There  is  no  Concordat  existing  between  the 
Swiss  Confederation^  as  such,  and  the  Roman  See  {^x).     The 


(s)  Ann.  des  D.  M.  1858-69,  p.  255. 

{t)  rarl.  Papers,  1851,  p.  81.  (w)  Ibid.  p.  307. 

(.r)  Pari.  Papers,  1851,  p.  321. 
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Federal  Government  does  not  interfere  in  any  way  respect- 
ing the  appointment  of  Bishops,  or  the  promulgation  of  Bulls 
or  other  instruments  from  Kome.  These  matters  are  regu- 
lated by  the  authorities  of  the  respective  Cantons,  and  the 
arrangements  relating  to  them  are  of  various  kinds.  But 
although  no  uniform  rule  upon  these  matters  prevails  through- 
out Switzerland,  the  principle  of  requiring  the  sanction  of 
the  domestic  authority  in  all  cases  where  the  See  of  Rome 
directly  addresses  itself  to  the  subject  of  that  authority, 
appears  to  be  steadily  adhered  to. 

CCCCIII.  The  Bishops  in  the  Roman  Catholic  Cantons 
are  appointed  either  directly  by  the  Cantonal  authorities, 
or  subject  to  their  approbation,  and  the  publication  of  Papal 
Bulls  and  instruments  is  not  permitted  without  the  previous 
placet  of  the  Government  (y). 

CCCCIV.  There  was  a  formal  Convention  (z)  entered 
into  between  the  Pope  and  the  Canton  of  St.  Gall,  relative 
to  the  re-organisation  of  the  Bishopric  of  St.  Gall,  in  1845 
(«).  This  appears  to  be  the  only  instance  of  any  kind  of 
Concordat  between  the  Roman  See  and  any  of  the  Swiss 
Cantons.  After  this  Convention  a  Bull  was  issued  in  1847 
{b\  and  was  sanctioned  by  the  placet  of  the  Landamman 
and  Executive  Council  of  the  Canton  of  St.  Gall  in  an  act 
which  carefully  guarded  ^^  the  sovereign  right  which  belongs 
^^  to  the  State  in  reference  to  the  Catholic  body." 

In  1824  (c),  on  the  occasion  of  the  establishment  of  the 
double   Episcopal  See  of   Coire  and  Gall,  without  notice 

iy)  Tlie  Valais  appears  to  be  the  only  exception  ;  in  it  Bulls,  &c.;  are 
published  without  the  placet  of  the  Government. 

(s)  Pari.  Papers,  "Further  Correspondence,^^  p.  61. 

(a)  See  p.  61,  ibid,  for  the  Bull  relative  to  this  bishopric,  beginning- 
"  Instabilis  rerum  humanaruni  memoria." 

(6)  Ihid.  pp.  72,  73.  The  Act  of  the  State  of  St.  Gall.  '^Der  Eingangs 
erwahnten  Bulle,  welche  anfangt '  Instabilis  '  u.s.w.,  wird  anmit  das  ob- 
rigkeitliche  Plazet  ertheilt,"  &c. 

"  Genannte  Bulle  soil,  sowohl  in  ihrem  Urtexte  als  in  der  von  uns  aner- 
kannten  deutschen  Uebersetzung,  in  die  Sammlung  der  Gesetze  und 
Beschliisse  aufgenommen  werden." 

(c)  Pari.  Papers,  1851,  ^^  Further  Correspondence,^^  p.  74. 
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given  to  the  State,  or  its  consent  being  obtained,  the  Great 
Council  passed  a  resolution  refusing  to  recognise  the  nego- 
tiation sequestrating  the  temporalities  of  the  Bishopric  of 
Coire,  and  declaring  to  the  Prince  Bishop  of  Coire  that  the 
State  considered  "  every  Bishop  of  Coire,  both  according  to 
"  legal  principles  and  special  agreements  with  the  Episcopal 
"  See,  and  the  existing  laws,  to  be,  in  every  temporal 
"  respect,  as  mijch  dependent  upon  the  same  as  other 
"  Christian  Sovereigns  considered  their  Bishops  to  Z'e." 

In  1834  (d)  the  President  and  Great  Council  of  the 
Canton  of  Lucerne  put  forth  a  law  subjecting  to  the 
jdacet  of  the  State  "  Roman  Bulls,  Briefs,  and  other  cn- 
'^  actments." 

In  1850,  the  Great  Council  of  the  Canton  of  the  Grisons 
promulgated  an  Ordinance  declaring,  among  other  things, 
"  that  all  regulations  and  enactments  of  ecclesiastical 
"  authorities  of  both  religions,  intended  to  reach  the  people, 
"  directly  or  indirectly,  shall  be  submitted  to  the  inspection 
"  of  the  Executive,  prior  to  their  being  promulgated,  com- 
"  municated,  executed,  or  applied  "  (e).  This  law  is  enforced 
by  the  penalties  of  fine  and  imprisonment. 

CCCC  V.  The  reorganisation  of  the  Bishopric  of  Basle  (/), 
1828-1830,  was  effected  upon  the  principle  of  "  Episcopal 
"  Concordats  "  and  "  Papal  Demarcation  Bulls,"  recognised 
by  special  "  State  sanctions  "  of  the  respective  Governments 
of  the  Cantons.  One  of  the  most  curious  instances  of  the 
jealousy  with  which  the  Swiss  have  regarded  whatever  was 
supposed  to  be  an  ecclesiastical  encroachment  upon  the 
civil  power,  is  to  be  found  in  the  address  of  the  old  Patrician 
Government  of  Fribourg  to  the  Bishop  of  Fribourg,  com- 
plaining of  the  publication  by  him  of  directions  concerning 
the  observance  of  Lent,  without  the  knowledge  or  consent  of 


{d)  Ibid.  p.  76.  (e)  Ibid.  p.  77. 

(/)  Ibid.  pp.  78, 153. 

See  especially  the  Historical  Me?noir  (Vorrede),  p.   78;    translated, 
p.  153. 
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the  Government  (^).  The  language  in  which  the  Fribourg 
Government  enunciates  the  principle  on  which  it  relies  is 
remarkable:  ^^  ir  est  dans  la  nature  des  choses,  il  est  de 
*'  I'essence  de  la  souverainete,  et  Tordre  public  reclame  im- 
"  perieusement  que  tout  acte,  quelle  qu'en  soit  la  source  ou 
'^  le  but,  ne  puisse  etre  publie  dans  un  Etat  sans  I'agrement 
"  de  I'autorite  souveraine.  Cette  regie,  si  intimement  liee 
*^  au  bien  de  la  societe,  a  etc  observee,  Votre  Grandeur  ne 
''  saurait  I'ignorer,  dans  les  Etats  les  plus  attaches  a  la 
"  religion  catholique,  et  qui  par  consequent  respectaient  le 
"  plus  les  droits  de  I'Eglise." 

CCCCy(A).  In  1872  (September,  October)  the  Pope 
erected  Geneva  into  a  Koman  Catholic  Bishopric  indepen- 
dently of  the  existing  Bishopric  of  Lausanne,  and  appointed 
M.  Mermillod  Bishop,  without  any  consent  on  the  part  of 
the  State.  The  Civil  Power  refused  to  recog^nise  this  new 
Bishopric  and  forbade  M.  Mermillod  to  exercise  Episcopal 
functions,  or  even  to  discharge  the  duties  of  his  former  office 
as  cure,  in  Geneva  {li). 

CCCCV  (b).  The  new  and  preposterous  dogmata  pro- 
mulgated by  the  Vatican  Council  of  1870  caused  a  material 
secession  from  the  Boman  Church  in  Germany.  A  body  of 
Priests,  Theologians  and  simple  believers,  subsequently 
placed  under  the  supervision  of  a  duly  consecrated  Bishop, 
united  under  the  name  of  Old  Catholics  (Alt-Catholische) 
to  form  a  Church.  The  corporate  existence  of  this  religious 
community  has  been  recognised  by  the  Prussian  Govern- 
ment. This  old  catholic  body  is  described  by  a  very 
eminent  Divine  of  the  Church  of  England  as  (J)  :  "  Catholic, 
"  yet  not  papal ;  episcopal,  with  no  shadow  of  doubt  or 
"  prejudice  resting  on  the  validity  of  its  orders;  friendly 


ig)  Ibid.  p.  228.  (h)  Ann.  Beg.  1872,  p.  279. 

{%)  Ann.  Beg.  1873,  p.  192. 

Beport  of  the  Proceedings  of  the  Beunion  Conference  at  Bonn,  1875, 
2oith  a  Preface  hy  Dr.  Liddon,  p.  xxv. 
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"  with  the  orthodox  East,  yet  free  from  the  stiffness  and 
'*  one-sidedness  of  an  isolated  tradition;  sympathising  with 
"  all  that  is  thorough  and  honest  in  the  critical  methods  of 
*^  Protestant  Germany,  yet  holding  on  firmly  and  strenuously 
"  to  the  Faith  of  Antiquity." 
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CHAPTER  IX. 

THE  INTERNATIONAL  RELATIONS  OF  THE  PAPACY  WITH 
STATES  IN  WHICH  A  BRANCH  OF  THE  CATHOLIC 
CHURCH,  NOT  IN  COMMUNICATION  WITH  ROME,  IS 
ESTABLISHED. 

CCCCVI.  We  have  now  to  consider  the  relations  of  the 
Papacy  with  those  States  in  which  a  branch  of  the  Catholic 
Church  is  established  (a).  These  Catholic  Churches 
are  distinguished  from  Koman  Catholic  Churches  by  not 
acknowledging  the  Pope  as  their  spiritual  chief,  and 
from  merely  Protestant  Churches  by  their  Episcopate ;  or, 
as  it  is  clearly  said  by  Fortalis,  "  Toutes  les  communions 
"  protestantes  s'accordent  sur  certains  principes.  Elles 
"  tiadmettent  aucune  liierarchie  entre  les pasteurs  "  (Jj).  The 
established  Catholic  Churches  not  in  communion  with  Rome 
are  two : 

1.  The  Greek  Church, 

2.  The  English  Church,  and,  as  connected  ivith  it, 

The  English  Church  in  the  Colonies,  the  Episcopalian 
Churches  of  Scotland  and  of  Ireland,  and  the  North  American 
Church.  These  are  not  established,  in  the  sense  of  being 
endowed  by  the  State. 

CCCCVII.  It  does  not  lie  within  the  province  of  this 
work  to  dwell  upon  the  history  of  that  great  schism  between 
the  Greek  and  Latin  Churches  which  made  the  first  external 
rent  in  the  seamless  robe  of  the  Church. 

(a)  Pari  Papers,  1819,  p.  254.     Ihid,  1851,  p.  173. 

(h)  Rapport  du  Vicomte  Portalis  sur  les  Articles  org  uniques  des  CuUes 
protestants, 

Discours,  etc.,  sur  le  Concordat  de  1801,  par  le  Vicomte  Portalis  (Paris  : 
1845),  p.  105. 
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The  Greek  branch  of  the  Catholic  Church  is  said  to 
number  eighty  millions  of  worshippers.  It  is  established  in 
Russia,  Greece,  Ro^imania,  Servia,  Montenegro,  and  in  parts 
of  the  Ottoman  Empire.  In  all  these  countries  the  Koman 
See  fosters  a  separate  communion. 

CCCCVIII.  Russia  has  no  Concordat  with  the  Pope, 
but  certain  articles  were  agreed  upon  in  1847,  between  them, 
which  regulate  the  appointment  of  Roman  Catholic  prelates. 
They  are  nominated  by  the  Emperor,  who  communicates 
his  choice  confidentially  to  the  Pope,  who,  if  he  entertain 
no  objection  to  it,  canonically  institutes  the  imperial  nominee. 
But  all  direct  communication  between  the  Pope  and  the 
Homan  clergy  in  Russia  is  interdicted ;  the  only  channels 
through  which  it  is  allowed  to  be  carried  on  being  the 
Russian  mission  at  Rome  and  the  Department  of  Foreign 
Affairs  at  St.  Petersburg.  This  department  and  that  of 
Foreign  Worship  (which  is  under  the  jurisdiction  of  the 
Minister  of  the  Interior),  examine  every  instrument  emanat- 
ing from  Rome  before  it  can  be  delivered  to  the  clergy  of 
that  see. 

The  present  practice  of  the  Russian  Government  is  to 
decline  the  reception  of  any  Nuncios  or  Papal  Legates  at 
St.  Petersburg,  except  such  as  are  sent  on  special  missions. 
In  Poland  the  Pope,  in  1858,  vainly  endeavoured  to 
negotiate  a  Concordat  for  the  Roman  Church  in  Poland 
with  the  Emperor  of  Russia. 

In  the  Diocese  of  Chelin  and  other  dioceses  the  Clergy  of 
the  United  Greek  Church  became  merged  in  the  Orthodox 
Greek  Church  (c). 

CCCCIX.  No  Concordat,  or  arrangement  in  any  way 
equivalent  or  analogous  to  it,  subsists  between  tlie  Sublime 
Porte  and  Rome.  The  Roman  Vicar  Apostolic  resident 
at  Constantinople  is  not  recognised  by  the  Turkish  Govern- 
ment. 

The  Roman  Bishops  are  either   appointed  or  confirmed 

(c)  Ann,  des  D,  M,  1858;  p.  267. 
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by  the  Pope,  and  Papal  instruments  are  transmitted  to  them 
from  Kome,  either  directly  or  through  the  unrecognised 
Vicar  Apostolic ;  but  no  Papal  Brief  can  be  legally  enforced, 
and  the  Pope  appears  to  connive  at  the  exercise  of  spiritual 
authority  by  the  Roman  communities  in  Turkey,  but  to  re- 
serve to  himself  the  right  of  interference  (d), 

CCCCX.  The  relations  of  the  National  Church  of  Greece 
with  the  Patriarchate  of  Constantinople  will  be  mentioned 
in  the  next  chapter. 

Between  the  Kingdom  of  Greece  and  the  See  of  Rome 
there  exists  no  Concordat,  or  equivalent  arrangement. 

The  Latin  population  appears  to  be  diminishing,  though 
in  some  of  the  islands,  inhabited  by  the  descendants  of  the 
old  Venetian  and  French  settlers,  the  Latin  Bishops  exist 
in  a  number  at  present  disproportioned  to  their  congrega- 
tions. 

The  Pope  directly  appoints  Bishops  of  the  Latin  Church, 
who  apply  to  the  Minister  of  State  for  their  exequatur,  which, 
it  appears,  has  never  been  refused. 

The  Pope  does  not  appear  to  be  compelled  to  nominate 
natives  to  the  Latin  sees,  though  the  existing  Latin  Bishops 
are  natives. 

The  reception  and  publication  of  Papal  instruments  is  not 
forbidden  by  any  law,  but,  as  a  matter  of  fact,  communica- 
tions from  Rome  are  carried  on  through  the  medium  of  a 
private  correspondence. 

The  Latin  Church  founds  its  rights  on  long  custom  and 
enjoyment  guaranteed  at  the  Revolution,  which  guarantee 
was  recognised  by  the  National  Assembly  in  1843,  at  the 
period  of  the  formation  of  the  Constitution. 

The  Bishops  are  required  to  take  the  oath  of  allegiance  to 
the  King,  and  of  fidelity  to  the  Constitution. 


{d)  ""  The  appointment  of  Bishops,"  writes  Sir  Stratford  Canning,  '^  is 
at  once  a  matter  of  conflicting  pretensions,  and  of  mutual  though  tacit 
compromise  between  the  Court  of  Rome  and  the  several  Roman  Catholic 
commujiities," — Pari,  Papers,  1851,  p.  323. 
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CCCCXI.  The  history  of  the  relations  of  the  Koman  See 
with  England,  since  the  Reformation,  is  without  parallel  in 
the  annals  of  the  world. 

Before  the  Reformation,  these  relations  of  England  with 
Rome  were  not  unlike  those  which  subsisted  between  the 
Papacy  and  other  considerable  independent  kingdoms. 

In  the  history  of  no  kingdom  is  the  independence  of  the 
national  Church  written  with  a  firmer  character  than  in  that 
of  England,  in  the  statutes  of  the  Realm,  the  decisions  of 
judicial  tribunals,  and  the  debates  of  Parliament. 

The  Constitutions  of  Clarendon,  in  Henry  II. 's  reign 
(a.d.  1164),  though  directly  aimed  at  the  repression  of  the 
inordinate  claims  and  privileges  of  the  national  Church,  were, 
no  doubt,  indirectly  "  calculated,"  as  Hume  observes,  "  to 
"  establish  the  independency  of  England  on  the  Papacy ;  " 
and  therefore,  when  the  King  sought  Pope  Alexander's 
ratification  of  them,  that  Pontiff  annulled  and  rejected  all 
but  six  out  of  the  sixteen  memorable  articles.  The  resist- 
ance of  Becket,  and  still  more  the  general  feeling  excited 
by  the  wicked  and  impolitic  murder  of  that  prelate,  pro- 
cured the  practical  abrogation  of  the  articles  objected  to, 
by  the  enactments  of  Edward  I.  (e)  and  III.,  of  Richard  II., 
of  Henry  IV.  and  V.,  and  of  Edward  IV. 

CCCCXII.  In  the  severe  penalties  attached  to  the  statutes 
of  Provisors  and Prcemunire  may  be  read  the  steady  deter- 
mination of  the  Engllsli  people  to  maintain  an  independent 
national  Church,  and  to  resist  the  ultramontane  doctrines 
which  had  taken  root  in  other  countries. 

The  Statute  of  Provisors  (25  Ed.  III.  st.  4,  a.d.  1350) 
recites  that "  the  Holy  Church  of  England  "  was  founded 
in  the  "  estate  of  prelacy  within  the  realm  of  England  " 
by  the  King  and  nobles  of  England,  and  forbids  the 
prevalent  abuses  of  the  Pope's  bestowing  benefices  upon 
aliens,  "  benefices  of  England  which  be  of  the  advowry  of 
the  people  of  Holy  Church,"  the  reservation  of  first-fruits 

(e)  See  the  provisions  of  tlie  Parliament  at  Carlisle,  a.d.  1307. 
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to  the  Pope,  and  the  provision  or  reservation  of  benefices 
to  Eome.  By  38  Ed.  III.  st.  2.(a.d.  1363),  persons  receiv- 
ing citations  from  Rome  in  Courts  pertaining  to  the  King, 
&c.,  are  liable  to  the  penalty  of  25  Ed.  III.  st.  5.  c.  22  (/). 
The   Statute  (a.d.  1392)   16    Richard  II.  c.  5,  renders 


(/)  38  Ed.  III.  St.  2,  A.D.  1863. 

"  Prcemunire  for  suing  in  a  foreign  realm,  or  impeaching  of  judgment 
given." 

Frcemunire,  so  called  from  the  words  of  the  wi-it  : — "Rex  vice  comiti," 
&c.,  "prcemunire  facias  preefectum  A.B.  quod  tunc  sit  coram  nobis." 

25  Ed.  III.  St.  5,  c,  22,  a.d.  1351.     Against  Provisors.     Now  repealed. 

There  are  various  statutes  of  Richard  II.  against  giving  benefices  to 
aliens,  or  allowing  aliens  to  purchase  or  convey  benefices,  viz. : — 

13  Rich.  II.  St.  2,  c.  2,  is  a  confirmation  of  the  statute  of  25  Ed.  III. 
St.  4.     See  too  c.  3. 

16  Rich.  II.  c.  5,  A.D.  1392,  made  it  Prcemunire  to  purchase  Bulls  or 
other  instruments  from  Rome. 

This  statute  was  called  by  the  Pope  execrahile  statidum,  and  the  passing 
of  it  foedum  et  turpe  f acinus. — Burn^s  Ecclesiastical  Laic,  II.  36  (ed. 
Phillimore).     See  also,  generally,  as  to  Papal  authority — 

2  Hen.  IV.  c.  3,  a.d.  1400. 

3  Hen.  V.  st.  2,  c.  4,  a.d.  1415. 

32  Hen.  VI.  c.  I  (Ireland),  a.d.  1454.     All  statutes  against  Provisors 

in  England  and  Ireland  to  be  kept  in  force. 
7  Ed.  IV.  c.  2  (Ireland),  a.d.  1467.     Against  Bulls  from  Rome. 
2  Ed.  IV.  c.  3. 
10  Hen.  VIII.  c.  5.     An  Act  against  Provisors  to  Rome. 

23  Hen.  VIII.  c.  20.     An  Act  restraining  payment  of  Annates  to  the 

See  of  Rome,  a.d.  ]531. 

24  Hen.  VIII.  c.  12,  a.d.  1532.     The  great  Statute  forbidding  Appeals 

to  Rome,  under  pain  of  Prcemunire, 

25  Hen.  VIII.  c.  19,  a.d.  1533.     Act  of  the  Submission  of  the  Clergy 

and  the  Restraint  of  Appeals. 

c.  20.  Act  for  Non-payment  of  First-fruits  to  the  Bishop 

of  Rome. 

c.  21.     Concerning  Peter-pence  and  Dispensations. 


28  Hen.  VIII.  c.  13  (Ireland),  a.d.  1537.     An  Act  against  the  Autho- 
rity of  the  Bishop  of  Rome. 

c.  16,  A.D.  1536.     As  to   Dispensations  and  Licenses 

heretofore  obtained  from  the  See  of  Rome. 

c.  19  (Ireland),  a.d.  15-37.    The  Act  of  Faculties. 


5  Eliz.  c.  1  and  13  Eliz.  c.  2  brought  the  maintaining  the  pre-eminence 
of  the  See  of  Rome  under  the  penalties  of  the  Statutes  of  Provisors  and 
Pr<^munire. 

VOL.    II.  K  K 
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the  procuring  of  Bulls  from  Rome  liable  to  Prcemunirey  and 
it  recites  a  variety  of  Papal  aggressions  upon  the  privileges 
of  the  Crown :  among  other  matters,  as  to  the  translation  of 
Bishops  out  of  the  realm,  or  from  one  bishopric  to  another 
within  the  realm,  and  the  carrying  of  treasure  out  of  the 
realm,  "  and  so  the  realm,  destitute  as  well  of  counsel  as  of 
"  substance,  to  the  final  destruction  of  the  said  realm,  and 
"  so  the  Crown  of  England,  which  hath  been  so  free  at  all 
"  times  that  it  hath  been  in  no  earthly  subjection,  but 
^'^  immediately  subject  to  God  in  all  things  touching  the 
'^  regality  (Ja  regalie)  of  the  same  Crown,  and  to  none  other, 
"  should  be  submitted  to  the  Pope,  and  the  laws  and  statutes 
"  of  the  realm  by  him  defeated  and  avoided  at  his  will,  in 
"  perpetual  destruction  of  the  sovereignty  of  the  kingdom  of 
"  the  King  and  Lord,  his  crown,  his  royalty,  and  of  all 
"  his  realm,  which  God  defend." 

This  statute  before  the  Reformation,  and  the  subsequent 
enactment  of  24  Henry  VIII.,  c.  12,  and  the  famous  case 
of  Cawdry  (^),  may  be  said  to  contain  the  whole  Constitu- 
tional Law  of  England  upon  the  subject  of  the  usurpation 
of  the  Papal  See  upon  the  liberties  of  the  national  Church, 
and  in  regard  to  the  authority  and  privilege  of  the  English 
Crown. 

CCCCXIII.  It  would  be  difficult  to  conceive  a  clearer 
or  more  dignified  exposition  of  the  law  upon  this  subject 
than  is  contained  in  the  prefatory  part  of  the  statute  of 
Henry  VIII. 

^^  Where  by  divers  sundry  old  authentick  histories  and 
"  chronicles,  it  is  manifestly  declared  and  expressed,  that 
"  this  realm  of  England  is  an  empire,  and  so  hath  been 
"  accepted  in  the  world,  governed  by  one  supreme  head  and 
"  King,  having  the  dignity  and  royal  estate  of  the  imperial 
"  crown  of  the  same ;  unto  whom  a  body  politic,  compact  of 
"  all  sorts  and  degrees  of  people,  divided  in  terms,  and  by 
"  names  of  spirituality  and  temporalty,  been  bounden  and 

{tj)  6  Coke,  8. 
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"  owen  to  bear  next  to  God  a  natural  and  humble  obedience  ; 
"  he  being  also  instituted  and  furnished,  by  the  goodness  and 
"  sufferance  of  Almighty  God,  with  plenary,  whole,  and 
"  entire  power,  pre-eminence,  authority,  prerogative,  and 
*^  jurisdiction  to  render  and  yield  justice  and  final  determi- 
'^  nation  to  all  manner  of  folk,  resiants,  or  subjects  within 
*'  this  his  realm,  in  all  causes,  matters,  debates,  and  conten- 
"  tions,  happening  to  occur,  insurge,  or  begin  within  the 
"  limits  thereof,  without  restraint  or  provocation  to  any 
^'foreign  princes  or  potentates  of  the  world;  the  body 
"  spiritual  whereof  having  power,  when  any  cause  of  the 
"  law  divine  happened  to  come  in  question,  or  of  spiritual 
"  learning,  then  it  was  declared,  interpreted,  and  shewed  by 
"  that  part  of  the  said  body  politic  called  the  spiritualty, 
^'  now  being  usually  called  the  English  Church,  which 
"  always  hath  been  reputed,  and  also  found  of  that  sort, 
"  that  both  for  knowledge,  integrity,  and  sufficiency  of 
"  number  it  hath  been  always  thought,  and  is  also  at  this  hour 
"  sufficient  and  meet  of  itself,  without  the  intermeddling 
"  of  any  exterior  person  or  persons,  to  declare  and  determine 
"  all  such  doubts,  and  to  administer  all  such  offices  and  duties 
'^  as  to  their  rooms  spiritual  doth  appertain  ;  for  the  due  admi- 
"  nistration  whereof,  and  to  keep  them  from  corruption  and 
*^  sinister  affection,  the  King's  most  noble  progenitors,  and 
"  the  antecessors  of  the  nobles  of  this  realm,  have  sufficiently 
^^  endowed  the  said  Church,  both  with  honour  and  posses- 
"  sions  ;  and  the  laws  temporal  for  trial  of  property  of 
"  lands  and  goods,  and  for  the  conservation  of  the  people  of 
*'  this  realm  in  unity  and  peace,  without  rapine  or  spoil,  was 
"  and  yet  is  administered,  adjudged  and  executed  by  sundry 
"  judges  and  ministers  of  the  other  part  of  the  said  body 
"  politic,  called  the  temporalty ;  and  both  their  authorities 
"  and  jurisdictions  do  conjoin  together  in  the  due  adminis- 
"  tration  of  justice,  the  one  to  help  the  other." 

CCCCXIV.  At  the  period  of  the  Eeformation,  the  na- 
tional Church  introduced  an  express  denial  of  the  authority 
of  the  Pope,  henceforth  called  in  all  public  acts  and  docu- 

K  K  2 
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ments  the  Bishop  of  Rome,  into  her  articles  and  canons,  and 
an  acknowledgment  of  the  temporal  supremacy  of  the 
Crown  over  the  Ecclesiastical  as  well  as  the  Civil  State. 

Henry  YIII.  (A)  was  excommunicated,  and  in  the  Bull 
his  subjects  were  commanded  to  renounce  their  allegiance, 
and  the  nobles  were  ordered  "  sub  ejusdem  excommumca- 
"  tionis  ac  perditionis  bonorum  suorum  poenis,"  to  unite 
with  all  Christian  Princes  in  expelling  Henry  from  England. 
Elizabeth  (z)  was  excommunicated  in  pretty  similar  terms, 
but  not  until  twelve  years  after  her  accession.  In  answer 
to  a  request  from  the  Emperor  and  other  Roman  Catholic 
Princes  that  she  would  allow  the  Roman  Catholics  places  of 
worship,  she  replied  that  she  would  not  allow  them  to  keep 
up  a  distinct  communion,  alleging  her  reasons  in  these  re- 
markable words,  "  for  there  was  no  new  faith  propagated  in 
"  England :  no  religion  set  up  but  that  which  was  com- 
"  manded  by  our  Saviour,  practised  by  the  primitive 
'^  Church  (J),  and  unanimously  approved  by  the  fathers  of 
"  the  best  antiquity  "  (k).  The  Roman  Catholics,  both  in 
England  and  Ireland,  outwardly  conformed  to  the  services 
of  the  Church  for  about  ten  years  (/). 

Both  this  fact  and  the  ground  of  Queen  Elizabeth's  refusal 
are  remarkable,  and  not  without  their  bearing,  as  consider- 
ations of  International  Law,  upon  the  question  of  the  Papal 
aggression  in  England,  in  1851. 

CCCCXV.  As  the  Jesuits  pursued  their  machinations 

(h)  Damnatio  et  Excommunicatio  Henrici  VIII.  Begis  Anglics,  ejusque 
fauto7'um,  &c,  (edita  a.d.  1635  et  1538).  This  is  printed  at  length  in  the 
Appendix  to  the  Brutum  Fulmen,  or  the  Bull  of  Pope  Pius  V.  concerning 
the  Damnation^  Excommunication,  and  Deposition  of  Queen  Elizabeth; 
and  the  Bull  of  Pope  Paul  III.  agaiiist  Henry  VIII. ,  hy  Thomas 
[^Barloio],  Lord  Bishop  of  Lincoln.     (London  :  1681.) 

(^)  Accession,  a.d.  1558  ;  excommunication,  A.D.  1570. 

{j)  The  English  Church  has  always  held  the  doctrine  of  St.  Cyprian, 
"  Episcopatus  unus  est,  cujus  a  singulis  in  solidum  pars  tenetur." — De 
TJnitate  Eccles.  (London),  641, 

{k)  Collier's  Eccles.  Hist,  of  Great  Britain,  vol.  vi.  pp.  263,  264 ;  vide 
ante,  p.  356,  note  {g). 

{I)   Collier's  Eccles,  Hist,  vol.  vi.  p.  264. 
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against  Elizabeth,  she  had  recourse,  by  way  of  defence,  to  the 
severest  statutes  against  the  Papal  power,  enacting  that  the 
attributing  by  act  or  speech  any  such  authority  or  jurisdic- 
tion to  the  Bishop  of  Rome  as  he  had  heretofore  claimed 
should  be  punishable  with  PrcBmimire. 

CCCCXyi.  In  the  year  1827,  long  after  the  Pope  had 
been  restored  to  the  Vatican,  in  great  measure  through 
British  money  and  British  arms,  this  statute  of  Elizabeth  was 
held  by  the  law  officers  of  the  Crown  to  be  still  in  force,  and 
actually  to  prevent  Mr.  Canning  (then  Secretaiy  for  Foreign 
AiFairs)  from  replying  to  a  letter  sent  to  him  by  the  Pope 
announcing  his  succession  to  the  Pontificate  (m).  From  the 
reign  of  Elizabeth  till  the  recent  Act  of  Victoria,  all  legal 
channels  of  communication — we  pass  by  the  illegal  exception 
of  James  II.'s  reign — between  Great  Britain  and  the  See 
of  Rome  were  closed, — a  fact  in  history  almost  incredible 
when  it  is  remembered  how  large  was  the  number  of  Roman 
Catholics  in  Ireland  alone  {n). 

CCCCXVII.  William  III.  introduced  that  barbarous 
code  of  persecuting  laws  against  the  Roman  Catholics  which 
disgraced  the  statute-book  of  this  country  until  the  reign  of 
George  III. ;  which  made  Ireland,  according  to  Mr.  Burke's 
expression,  "  full  of  penalties  and  full  of  Papists  "  (o) ;  and 
which  as  entirely  failed  in  its  object  of  eradicating  Papacy 
as  the  Inquisition  had  failed  in  destroying  Protestantism. 

Since  the  alterations  which  the  law  has  undergone  during 
the  reign  of  the  present  Sovereign,  it  is  questionable  whether 
any  civil  penalty  attaches  to  the  acknowledgment  of  the 
Pope. 


{ill)  Mr.  Cannimjs  speech  on  the  Roman  Catholic  question,  March  6, 
1827. 

in)  In  Colliers  Eccles.  History,  vol.  ix.  p.  365,  will  be  found  Paul  V.'s 
Brief  to  the  Roman  Catholics  forbidding  their  going-  to  the  English 
service,  or  taking  the  oath  of  allegiance,  A.D.  1606  ;  and  Cardinal  Bellar- 
mine's  letter  to  the  Archpriest. 

(o)   Tracts  on  the  Vopery  Laios,  Burke's  Works,  vol.  ix. 

George  Blackwell,  against  the  Oath  of  Allegiance,  a.d.  1607,  p.  365. 
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CCCCXVIII.   The  national  intercourse  with  the  See  of 
Rome  was  made  lawful  in  1848  by  the  statute  11  &  12  Vict. 
c.  108,  which  enacted  as  follows : 

"  1.  That,  notwithstanding  anything  contained  in  any  Act 
'^  or  Acts  noAV  in  force,  it  shall  be  lawful  for  her  Majesty, 
"  her  heirs  and  successors,  to  establish  and  maintain  dlplo- 
'^  matic  relations,  and  to  hold  diplomatic  intercourse,  with 
^^  the  Sovereign  of  the  Roman  States. 

"  2.  Provided  always,  and  be  it  enacted,  that  it  shall  not 
"  be  lawful  for  her  Majesty,  her  heirs  or  successors,  to 
"  receive  at  the  Court  of  London,  as  ambassador,  envoy 
"  extraordinary,  minister  plenipotentiary,  or  other  diplomatic 
"  agent,  accredited  by  the  Sovereign  of  the  Roman  States, 
^^  any  person  who  shall  be  in  Holy  Orders  in  the  Church  of 
"  Rome,  or  a  Jesuit  or  member  of  any  other  Religious 
"  Order,  Community,  or  Society  of  the  Church  of  Rome, 
"  bound  by  monastic  or  religious  vows. 

"  3.  Provided  always,  and  be  it  enacted,  that  nothing 
*'  herein  contained  shall  repeal,  weaken,  or  affect,  or  be  con- 
"  strued  to  repeal,  w^eaken,  or  affect,  any  laws  or  statutes, 
"  or  any  part  of  any  laws  or  statutes,  now  in  force  for  pre- 
"  serving  and  upholding  the  supremacy  of  our  Lady  the 
"  Queen,  her  heirs  and  successors,  in  all  matters  civil  and 
''  ecclesiastical  within  this  realm,  and  other  her  Majesty's 
"  dominions,  nor  those  laws,  or  parts  of  laws,  now  in  forc^e 
"  which  have  for  their  object  to  control,  regulate,  and 
'^  restrain  the  acts  and  conduct  of  her  Majesty's  subjects 
"^  and  to  prohibit  their  communications  with  the  Sovereigns 
"  of  foreign  States  on  the  said  matters,  all  which  laws  and 
"  statutes  ought  for  ever  to  be  maintained  for  the  dignity  of 
"  the  Crown  and  the  good  of  the  subject." 

This  statute  has  not  been  acted  upon.  Since  the  incorpo- 
ration of  the  Roman  States  in  the  Kingdom  of  Italy,  its 
force  may  be  considered  to  be  sjDcnt;  and  \'  has  in  fact  been 
repealed  as  obsolete  by  38  &  39  Vict.  c.  %Q.  It  is  said  to 
have  given  offence  to  Rome  by  not  speaking  of  the  Pope  in 
his  spiritual  character,  and  by  the  prohibition  it  contained 
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with  respect  to  the  reception  of  any  ecclesiastical  ambassador 
from  the  Holy  See. 

The  Pope,  however,  was  at  that  time  unquestionably  a 
temporal  Sovereign,  and  in  that  capacity  subject  to  temporal 
International  Law.  The  Pope  had  temporal  as  well  as 
ecclesiastical  subjects  of  high  rank,  and  the  former  might 
well  have  discharged  the  duties  of  ambassador  at  a  foreign 
Court,  not  in  spiritual  communion  with  Rome.  If  that 
foreign  Court  had  reason  to  apprehend  that  the  presence  of 
an  ecclesiastical  ambassador  would  be  likely,  on  whatever 
account,  to  disturb  the  peace  of  the  country,  it  was  surely 
justified,  both  by  the  practice  of  comity  as  well  as  by  strict 
laiD,  in  refusing  to  receive  an  accredited  minister  of  that 
character. 

CCCCXIX.  It  is  necessary  to  preface  our  observations 
on  the  promulgation  in  England  of  the  Papal  instrument,  in 
1850,  by  some  notice  of  the  relations  which  have  previously 
subsisted  between  the  Koman  Catholics  in  these  realms  and 
the  See  of  Eome,  since  the  epoch  of  the  Reformation. 

Dr.  Watson  (p),  Bishop  of  Lincoln,  in  Queen  Mary's 
time,  the  last  survivor  of  the  prelates  expelled  by  Queen 
Elizabeth,  died  in  1584.  The  Pope  did  not  then  attempt 
— thouo^h  uro-ed  to  do  so  at  Rome — the  establishment  of  a 
Roman  Catholic  Episcopacy  in  England.  In  1589  an 
Archipresbyter  was  sent  here,  under  the  authority  of  a 
Brief  from  Gregory  XIII. ;  a  Mr.  Blackwell  was  instituted 
to  the  office,  in  which  he  was  confirmed  by  a  Brief  of 
Clement  VIII.  in  1599.  Rome  governed  the  Roman 
Catholics  through  these  Archipresbyters  till  about  1623; 
then  the  visit  of  Prince  Charles  (afterwards  Charles  I.) 
to  Spain,  his  subsequent  marriage  with  the  French  Princess 


(^>)  The  Letters  Apostolic,  by  Dr.  Ttviss,  contain  a  great  amount  of 
information  on  tliis  subject.  See  c.  v.  p.  114.  In  the  Appendix  will  be 
found  the  Bull  of  Pius  IX.,  and  various  instruments  of  his  predecessors 
affecting  the  Roman  Catholics  in  England. 

See,  too,  Butler's  Historical  Memoirs  of  the  Roman  Catholics,  and 
Dodd's  {Roman  Catholic)  History. 
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Henrietta  Maria,  and  the  consequent  necessity  of  a  Papal 
dispensation,  produced  a  relaxation,  if  not  of  the  law  itself 
in  England,  of  the  severity  of  its  administration  against 
Rome. 

In  1622,  a  Roman  Catholic  Bishop  of  Chalcedon,  that  is 
in  partihus,  appears  for  the  first  time  to  have  been  sent  to 
England  by  virtue  of  a  Papal  Bull.  Two  things  are  remark- 
able in  this  instrument: — 

1.  That  it  is  expressly  provided  that  no  prejudice  should 
arise  from  it  to  the  Patriarch  of  Constantinople,  to  whom 
the  Church  of  Chalcedon  was  subject. 

2.  That  no  allusion  to  England  is  to  be  found  in  it. 

So  carefully  was  both  the  public  law  of  the  Church,  which 
is  itself  of  an  international  character,  and  the  law  which  regu- 
lates the  intercourse  of  independent  nations,  observed  in  this 
instance. 

Subsequently,  a  Vicar  Apostolic  was  sent  from  Rome 
to  England  (^q).  This  Vicar,  though  also  a  Bishop,  was  not, 
in  the  Canonical  sense.  Ordinary  in  the  place  over  which 
he  presided ;  therefore  the  Roman  Catholics  remained  under 
the  immediate  authority  of  the  See  of  Rome.  In  James  II. 's 
time,  the  number  of  Vicars  Apostolic  was  increased  to 
four,  and  so  it  remained  till  the  year  1840.  There  were 
afterwards  eight  Vicars,  with  Bishops  in  partihus  as  coad- 
jutors. 

Under  thissystem  a  regular  Roman  Catholic  Hierarchy  was 
not  established,  and  it  would  seem  that  the  Canon  Law  was 
imperfectly,  if  at  all,  applicable  to  that  status  of  the  Roman 
Catholics. 

In  Ireland  the  Roman  Catholic  Church  has  for  many  years 
been  on  a  different  footing,  namely,  it  lias  been  governed  by 
Ordinaries  and  not  by  Vicars  Apostolic. 

In  the  British  Colonies,  the  Roman  Catholic  Church  is 
partly  endowed  and  established,  as  in  Canada,  and  everywhere 
tolerated,  in  whatever  form  it  may  chance  to  assume. 

(q)  Brief  of  Benedict  XIV.,  in  1753,  beginning,  "  Apostolicum  Minis- 
terium,"  BuUarimn,  t.  iv.  p.  69. 
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CCCCXX.  It  will  be  obvious  from  this  necessarily  brief 
sketch  of  the  status  of  the  Roman  Catholics  in  England 
since  the  Reformation,  that  the  ill-advised  instrument  which 
Pius  IX.  sent  to  these  shores  in  1851  was  well  calculated 
to  excite  the  national  feeling  to  the  utmost  verge  of  hostility 
against  the  Roman  Catholics,  and  to  resuscitate  the  expiring 
embers  of  Religious  animosity. 

Not  only  was  the  customary  law,  as  acknowledged  and 
expounded  by  the  greatest  jurists  and  canonists  of  Rome,  in 
the  promulgation  of  decrees  without  the  Placet  or  Exequatur 
of  the  State,  violated,  but  the  additional  injury  was  done 
of  proclaiming  to  the  subjects  of  that  State  that  the  Church 
established  in  it  was  deficient  in  that  indispensable  and  dis- 
tinguishing mark  of  Catholicity  which  the  Constitution  had 
declared  it  to  possess. 

Upon  this  principle  the  infraction  of  the  law  by  the  late 
Papal  Bull  would  have  been,  so  far  as  the  State  alone  is 
concerned,  less,  if  it  had  been  confined  to  Scotland,  where 
there  is  no  established  Episcopacy,  and  still  less  in  the 
United  States  of  North  America,  where  there  is  no  estab- 
lished Church  at  all ;  though  in  both  it  would  have  been  a 
clear  offence  against  International  Ecclesiastical  Law,  as  not 
having  the  Exequatur^  or  Placet  of  the  Sovereign. 

1.  The  very  title  of  the  Bull,  ''  P.P.  IX.  Literal  Apo- 
'^  stolicse  quihus  Hierarchia.  Episcopalis  in  Anglia  restituitiirP 
conveyed  an  insult  to  the  branch  of  the  Catholic  Church 
established  in  England. 

A  country  which  has  retained  as  a  cardinal  point  of  its 
constitution  the  primitive  episcopal  government  of  the 
Catholic  Church  has  a  right  to  treat  the  Papal  appointment 
of  a  foreign  Episcopate,  unauthorised  by  the  State,  as  a  grave 
infraction  of  International  Law — far  graver  tlian  it  w^ould 
have  been  if  no  such  national  branch  of  the  Catholic  Church 
had  been  established  in  the  State.  Thus  the  manifesto  on 
March  29, 1 851,  of  the  two  Archbishops  and  twenty  Bishops 
of  the  English  Church  set  forth  *^  the  undoubted  identity  of 
"  the  Church  before  and  after  the  Reformation,"  and  that 
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at  the  Reformation  the  English  Church  rejected  certain 
corruptions  and  established  "  one  uniform  ritual  "but  "  with- 
"  out  in  any  degree  severing  her  connection  with  the  ancient 
''  Catholic  Church  '^  (?■).  In  Pius  IX.'s  Apostolic  Letters 
not  only  were  Bishops  created  by  titles  derived  from  places 
in  the  Queen's  dominions,  thereby  forestalling  the  preroga- 
tive of  the  Crown  as  to  the  future  creation  of  Ano-lican 
Bishops,  but,  in  one  instance,  that  of  St.  David's,  the  title 
of  an  existing  Anglican  See  was  conferred  by  the  Pope  upon 
one  of  the  Koman  Bishops. 

2.  The  language  of  the  instrument  (s),  treating  England 
as  if  it  had  been  a  territory  of  the  Sovereign  of  the  Koman 
States,  parcelling  out  the  kingdom  into  districts,  '•  motu 
"  proprio,"  "  plenitudine  Apostolicte  nostrje  potestatis," 
without  the  faintest  allusion  to  any  other  authority,  was 
another  aggravation  of  the  offence,  as  were  also — 

3.  The  undeniable  fact  that  the  act,  being  done  "  liege 
"  inconsulto,"  was  done  contrary  to  Canon  no  less  than  to 
International  Law. 

4.  The  proclamation  of  the  Bull  in  the  Metropolis  ot 
the  kingdom,  without  any  Placet  or  Exequatur  from  the 
Sovereign. 

Lastly,  the  Pope  could  not  allege,  by  way  of  defence  or 
palliation,  the  impossibility  of  conferring  with  the  Sovereign 
of  Great  Britain,  before  he  did  an  act  without  precedent  in 
Ecclesiastical  or  International  Law,  because  the  statute 
above  mentioned  afforded  at  that  time  means  of  international 
communication  between  the  two  Courts. 

CCCCXXI.  It  is  not  within  the  scope  of  this  work  to 
travel  into  any  political  or  ecclesiastical  questions  growing 


(r)    The  Guardian,  April  2,  1851. 

(s)  "  Itaque  post  rem  universam  a  nobis  etiam  acciirata  consideratione 
perpensam,  motu  proprio,  certa  scientia,  ac  de  pleiiitiidine  Apostolicne 
iiostrse  potestatis  constituiinus,  atqiie  decernimus  in  regno  Anglias  rcjloreat 
juxta  communes  Ecclesicc  Regulas  Ilierarchia  ordinariorum  Episcoporum 
qui  a  sedibus  niincupantur  quas  bic  bisce  ipsis  nostris  Literis  in  singulis 
Apostolicorum  Vicariatuum  Districtibus  constituimus." 
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out  of  this  wrongful  and  illegal  act ;  but  no  impartial  writer 
upon  International  Law  could  pass  it  by  without  adverting 
to  the  censure  which  that  LaAV  inflicts  upon  it. 

It  is  true  that  the  publication  of  these  Letters  Apostolic 
raised  a  ferment  in  the  minds  of  the  English  people,  greatly- 
resembling  that  which  disgraced  this  country  in  the  reign  of 
Charles  II.,  under  the  auspices  of  Titus  Gates. 

The  result  of  many  stormy  debates  in  Parliament  was  the 
following  statute  (^t) : 

''  Whereas  divers  of  her  Majesty's  Roman  Catholic 
"  subjects  have  assumed  to  themselves  the  titles  of  Arch- 
"  bishops  and  Bishops  of  a  pretended  province,  and  of  pre- 
"  tended  sees  or  dioceses,  within  the  United  Kingdom, 
"  under  colour  of  an  alleged  authority  given  to  them  for 
'^  that  purpose  by  certain  Briefs,  Rescripts,  or  Letters  Apo- 
"  stolical  from  the  See  of  Rome,  and  particularly  by  a  certain 
"  Brief,  Rescript,  or  Letter  Apostolical  purporting  to  have 
"  been  given  at  Rome  on  the  twenty-ninth  of  September 
^*  One  thousand  eight  hundred  and  fifty  ;  and  whereas  by 
"  the  Act  of  the  tenth  year  of  King  George  the  Fourth, 
"  chapter  seven,  after  reciting  that  the  Protestant  Episco- 
"  pal  Church  of  England  and  Ireland,  and  the  doctrine, 
"  discipline,  and  government  thereof,  and  likewise  the  Pro- 
"  testant  Presbyterian  Church  of  Scotland,  and  the  doctrine, 
"  discipline  and  government  thereof,  were  by  the  respective 
"  Acts  of  Union  of  England  and  Scotland,  and  of  Great 
"  Britain  and  Ireland,  established  permanently  and  invio- 
"  lably,  and  that  the  right  and  title  of  Archbishops  to  their 
"  respective  provinces,  of  Bishops  to  their  sees,  and  of  Deans 
"  to  their  deaneries,  as  well  in  England  as  in  Ireland,  had 
'^  been  settled  and  established  by  law ;  it  was  enacted,  that  if 
"  any  person  after  the  commencement  of  that  Act,  other  than 
"  the  person  thereunto  authorised  by  law,  should  assume  or 


(t)  14  8)'  15  Vict.  cap.  GO,  An  Act  to  prevent  the  Assumption  of  certain 
Ecclesiastical  Titles  in  respect  of  Tloces  in  the  United  Kinr/dom  (August  1, 
1851). 
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"  use  the  name,  style,  or  title  of  Archbishop  of  any  province, 
"  Bishop  of  any  bishopric,  or  Dean  of  any  deanery,  in 
"  England  or  Ireland,  he  should  for  every  such  offence 
"  forfeit  and  pay  the  sum  of  one  hundred  pounds ;  and 
'^  whereas  it  may  be  doubted  whether  the  recited  enactment 
''  extends  to  the  assumption  of  the  title  of  Archbishop  or 
"  Bishop  of  a  pretended  province  or  diocese,  or  Archbishop 
"  or  Bishop  of  a  city,  place,  or  territory,  or  Dean  of  any 
"  pretended  deanery  in  England  or  Ireland,  not  being  the 
"  see,  province,  or  diocese  of  any  Archbishop  or  Bishop  or 
"  deanery  of  any  Dean  recognised  by  law ;  but  the  attempt 
"  to  establish,  under  colour  of  authority  from  the  See  of 
^^  Rome  or  otherwise,  such  pretended  sees,  provinces,  dio- 
"  ceses,  or  deaneries,  is  illegal  and  void ;  and  whereas  it  is 
"  expedient  to  prohibit  the  assumption  of  such  titles  in 
"  respect  of  any  places  wdthin  the  United  Kingdom  :  be  it 
"  therefore  declared  and  enactedby  the  Queen's  mostExcel- 
"  lent  Majesty,  by  and  with  the  advice  and  consent  of  the 
"  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
"  Parliament  assembled,  and  by  the  authority  of  the  same, 
"  that— 

"  I.  All  such  Briefs,  Kescripts,  or  Letters  Apostolical, 
"  and  all  and  every  the  jurisdiction,  authority,  pre-eminence, 
"  or  title  conferred  or  pretended  to  be  conferred  thereby, 
"  are  and  shall  be  and  be  deemed  unlawful  and  void. 

"  II.  And  be  it  enacted,  that  if,  after  the  passing  of 
"  this  Act,  any  person  shall  obtain  or  cause  to  be  procured 
"  from  the  Bishop  or  See  of  Home,  or  shall  publish  or  put 
"  in  use  within  any  part  of  the  United  Kingdom,  any  such 
"  Bull,  Brief,  Rescript,  or  Letter  Apostolical,  or  any  other 
''  instrument  or  writing,  for  the  purpose  of  constituting  such 
"  Archbishops  or  Bishops  of  such  pretended  provinces, 
*•  sees,  or  dioceses  within  the  United  Kingdom ;  or  if  any 
"  person  other  than  a  person  thereunto  authorised  by  law  in 
^'  respect  of  an  archbishopric,  bishopric,  or  deanery  of  the 
"  United  Church  of  England  and  Ireland,  assume  or  use 
"  the  name,  style,  or  title  of  Archbishop,  Bishop,  or  Dean 
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"  of  any  city,  town,  or  place,  or  of  any  territory  or  district, 
''  (under  any  designation  or  description  whatsoever,)  in  the 
"  United  Kingdom,  whether  such  city,  town,  or  place,  or 
"  such  territory  or  district,  be  or  be  not  the  see  or  the  pro- 
"  vince,  or  co-extensive  with  the  province,  of  any  Arch- 
"  bishop,  or  the  see  or  the  diocese,  or  co-extensive  with  the 
'^  diocese,  of  any  Bishop,  or  the  seat  or  place  of  the  Church 
"  of  any  Dean,  or  co-extensive  with  any  deanery,  of  the 
"  said  United  Church,  the  person  so  offending  shall  for 
"  every  such  oifence  forfeit  and  pay  the  sum  of  one  hundred 
"  pounds,  to  be  recovered  as  penalties  imposed  by  the 
''  recited  Act  may  be  recovered  under  the  provisions  thereof, 
"  or  by  an  action  of  debt  at  the  suit  of  any  person  in  one 
"  of  her  Majesty's  Superior  Courts  of  Law,  with  the  con- 
"  sent  of  her  Majesty's  Attorney-General  in  England  and 
*'  Ireland,  or  her  Majesty's  Advocate  in  Scotland,  as  the 
"  case  may  be." 

The  policy  of  Queen  Elizabeth  was  certainly  bolder  and 
perhaps  wiser :  when  in  her  time  the  Pope  sent  an  unin- 
vited Legate  to  England,  she  took  good  care  that  he  should 
not  set  his  foot  upon  the  shore  of  her  territory,  and  if  he 
had  done  so,  she  would  certainly  have  sent  him  back  to 
Home. 

CCCCXXIa.  The  Act,  however,  of  the  14  &  15  Vict, 
c.  60  has  been  continually  violated  ever  since  its  enactment, 
and  the  provisions  of  it  have  never  been  enforced ;  moreover, 
the  abolition  of  the  Irish  Church  Establishment  in  1869  gave 
an  application  to  it  which  had  never  been  intended.  The 
disestablished  Irish  Bishops  became  liable  to  penalties  which 
were  directed  against  the  Roman  Bishops.  In  1871  a  re- 
pealing Act  was  passed,  which,  however,  carefully  asserted 
the  principle  that  no  pre-eminence  or  coercive  power  could 
be  conferred  otherwise  than  by  the  laws  of  the  realm.  It 
recites  that,  under  14  &  15  Vict.  c.  60,  "  certain  enactments 
"  were  made,  prohibiting  under  penalties  the  assumption  of 
"  the  title  of  Archbishop  or  Bishop  of  a  pretended  province 
"  or  diocese,  or  Archbishop  or  Bishop  of  a  city,  place,  or 
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'  territory,  or  dean  of  any  pretended  deanery  in  England  or 
'  Ireland,  not  being  the  see,  province,  or  diocese  of  an  arch- 
'  bishop  or  bishop  or  deanery  of  any  dean  recognised  by  law  ;  " 
and  proceeds  to  enact  that,  "  whereas  no  ecclesiastical  title 
'  of  honour  or  dignity  derived  from  any  see,  province, 
^  diocese,  or  deanery  recognised  by  law,  or  from  any  city, 
^  town,  place,  or  territory  within  this  realm  can  be  validly 
'  created,  nor  can  any  such  see,  province,  diocese,  or  deanery 
'  be  validly  created,  nor  can  any  pre-eminence  or  coercive 
^  power  be  conferred  otherwise  than  under  the  authority 
^  and  by  the  favour  of  her  Majesty,  her  heirs  and  succes- 
'  sors,  and  according  to  the  laws  of  this  realm ;  but  it  is 
'  not  expedient  to  impose  penalties  upon  those  ministers  of 
^  religion  who  may,  as  among  the  members  of  the  several 
^  religious  bodies  to  which  they  respectively  belong,  be 
^  designated  by  distinctions  regarded  as  titles  of  office, 
'  although  such  designation  may  be  connected  with  the 
^  name  of  some  town  or  place  within  the  realm : 

"  Be  it  therefore  declared  and  enacted  by  the  Queen's 
'  most  Excellent  Majesty,  by  and  with  the  advice  and 
'  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons 
^  in  this  present  Parliament  assembled,  and  by  the  authority 
^  of  the  same  as  follows : 

*'  1.  The  said  Act  of  the  session  of  Parliament  held  in  the 
^  fourteenth  and  fifteenth  years  of  the  reign  of  her  Majesty, 
^  chapter  sixty,  shall  be  and  the  same  is  hereby  repealed  : 
^  Provided,  that  such  repeal  shall  not  nor  shall  anything  in 
'  this  Act  contained  be  deemed  in  any  way  to  authorise  or 
^  sanction  the  conferring  or  attempting  to  confer  any  rank, 
'  title,  or  precedence,  authority  or  jurisdiction  on  or  over 
^  any  subject  of  this  realm  by  any  person  or  persons  in 
^  or  out  of  this  realm,  other  than  the  Sovereign  thereof"  (?<). 

CCCCXXII.   The  practice  of  Rome  since  the  reign  of 


{u)  34  Vict.  c.  1 .  An  Act  to  repeal  an  Act  for  preventiDg  the  assump- 
tion of  certain  Ecclesiastical  Titles  in  respect  of  places  in  the  United 
Kino-dom, 
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Queen  Elizabeth  to  appoint  Roman  Catholic  Bishops  inpar- 
tibus,  did  not  infringe  directly  the  principle  of  territorial 
authority  incident  to  Sovereigns  or  prelates  of  the  country. 
The  conduct  of  Great  Britain  with  respect  to  the  consecra- 
tion of  Bishops  for  the  United  States  of  North  America  was 
in  harmony  with  this  principle,  and  it  must  also  be  re- 
membered that  there  was  no  estahlislied  Church  in  that 
country,  and  that  there  is  no  trace  in  the  English  statute  {x) 
of  the  assumption  of  authority  over  the  subjects  of  the 
United  States.  The  conduct  of  Great  Britain  with  respect 
to  the  establishment  of  the  Anglican  Bishopric  at  Jerusalem 
can  only  be  defended,  as  a  question  of  International  Law, 
upon  the  ground  of  the  permission  of  the  Sultan,  and,  as  a 
question  of  Canonical  Law,  upon  the  permission  of  the  Greek 
ecclesiastical  authorities. 

The  statute  founding  that  Bishopric  was  accompanied 
by  a  Letter  Commendatory  from  the  Archbishop  of  Can- 
terbury "  to  the  Bight  Reverend  our  Brothers  in  Christ, 
^'  the  Prelates  and  Bishops  of  the  Ancient  and  Apostolic 
"  Churches  in  Syria  and  the  countries  adjacent ;  "  and 
also  by  an  explanatory  statement  published  by  authority,  in 
which  it  was  declared  that  the  new  Bishop's  "  spiritual 
"  authority  will  extend  over  the  English  clergy  and  con- 
"  gregations,  and  over  those  who  may  join  his  Church,  and 
"  place  themselves  under  his  episcopal  authority  in  Pales- 
"  tine,  and,  for  the  present,  in  the  rest  of  Syria,  in  Chaldea, 
"  Egypt,  and  Abyssinia :  such  jurisdiction  being  exercised, 
"  as  nearly  as  may  be,  according  to  the  laws,  canons,  and 
'•'  customs  of  the  Church  of  England ;  the  Bishop  having 
'^  power  to  frame,  with  the  consent  of  the  Metropolitan,  par- 
"  ticular  rules  and  orders  for  the  peculiar  wants  of  his  people. 
"  His  chief  missionary  care  will  be  directed  to  the  conversion 
"  of  the  Jews,  to  their  protection,  and  to  their  useful  em- 
"  ployment." 

"  He  will  establish  and  maintain,  as  far  as  in  him  lies, 

(x)  26  George  III.,  c.  84. 
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"  relations  of  Christian  charity  with  other  Churches  repre- 
"  sented  at  Jerusalem,  and  in  particular  with  the  Orthodox 
"  Greek  Church  ;  taking  special  care  to  convince  them  that 
"  the  Church  of  England  does  not  wish  to  disturb,  or  divide, 
"  or  interfere  with  them  ;  but  that  she  is  ready,  in  the  spirit 
'•'  of  Christian  love,  to  render  them  such  offices  of  friendship 
"  as  they  may  be  willing  to  receive." 

Lord  Aberdeen,  who  was  consulted  at  the  time  of  the 
Institution  of  the  bishopric,  afterwards  declared  in  a  letter, 
which  has  been  published,  that  no  Interference  was  intended 
with  the  authority  of  the  Greek  Church  (y). 

Considered  apart  from  these  limitations,  the  terms  of  the 
English  statute  (z)  under  which  this  Bishopric  was  founded 
are  so  extensive  as  to  be,  however  unintentionally,  indefen- 
sible, upon  the  strict  principles  of  International  Law,  Eccle- 
siastical as  well  as  Civil. 


(y)  Thomassinus  has  a  chapter  on  the  difficulties  arisiug  "  circa  ordina- 
tiones  Episcoporum^  vel  plurium  in  una  urbe/'&c. —  Veins  et  Nova  JSccIes. 
Discipl.  pt.  i.  1.  1,  c.  xxix.  S.  vii.  refers  to  the  case  of  Venice,  in  which 
there  \Yere  Greek  Bishops  for  the  Greek  people ;  so  in  Cyprus  and 
Rhodes  :  ^'Diio  quippe  in  vino  populo  erant  populi,  duce  urbe  in  una  urhes 
quoties  duos  assignari  Episcopos  indultum  est,"  The  second  Bishop 
should  be  confined  to  those  of  his  own  country  and  language,  and  act 
with  the  permission  of  the^rs^. 

(a)  5  Victoria,  c.  G,  s.  1. 


ELECTORS    OF    THE   POPE.  513 


CHAPTER  X. 

THE   ELECTORS,    MINISTERS,  AND  COURTS    OF    THE    POPE, 
CONSIDERED    IN  THEIR  RELATION  TO  FOREIGN  STATES. 

CCCCXXIII.  The  ambition  of  the  Emperors  of  Ger- 
many, which  at  one  period,  as  we  have  seen,  claimed  the 
absolute  power  of  nominating  the  Pope,  produced  a  re- 
action both  in  favour  of  a  free  election  to  the  spiritual  throne 
and  in  favour  of  the  independence  of  the  temporal  princi- 
pality ;  for  it  became  evident  to  Catholic  Sovereigns  that 
the  Sovereign  who  nominated  the  Supreme  Pontiff  would 
indirectly  govern  the  whole  of  Christendom  («). 

At  all  times,  indeed,  the  rule  and  manner  of  succession  to 
that  throne,  which  claims,  without  reference  to  territorial 
limits,  a  spiritual  allegiance  theoretically  from  all  Christians, 
practically  from  all  co-religionists,  of  whatever  country  they 
may  be  subjects,  must  be  a  question  of  grave  general  inter- 
national importance.  But  at  no  time  perhaps  can  this  be 
more  truly  predicated  than  at  the  present.  It  will  be  found 
on  inquiry,  that  most  of  the  questions  which  in  these  days 
agitate  nations  have  religion  for  their  object  or  their  pre- 
text. The  difficult  problem  which  the  union  of  a  temporal 
sovereignty  with  an  universal  spiritual  dominion  so  long 
presented  to  Europe  has  indeed  been  solved  for  the  present 
certainly,  perhaps  for  the  future  also,  by  the  Parliament 
of  the  Italian  Kingdom ;  nevertheless  the  peculiar  condition 
of  the  Papacy  still  involves  political  and  international  con- 
siderations interesting  to  all  States  (/>). 

{a)  Portalis,  Introd.  v.  vi. 

ih)  Fariiii,  Lo  Stato  Romano,  vol.  iv.  Ldtera  XV.  al  G.  Gladstone. 
"Ne  cio  dipende  tanto  della  natura  dei   Governi  die  prevalgono  in 

VOL.  II.  L  L 
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CCCCXXiy.   It  is  therefore  expedient  to  inquire: — 

1.  What  qualifications  render  a  person  eligible  to  be 
elected  Pope  ? 

2.  Who  are  the  electors  and  the  ministers  of  the  Pope  ? 

3.  What  is  the  mode  and  law  of  such  election  ? 

4.  May  the  Pope  be  deposed  for  any  offence,  and  by 
whom  ? 

CCCCXXV.  (1)  According  to  rule  and  usage,  no  one 
is  eligible,  and  no  one  is  elected  to  be  Pope,  except  a 
Cardinal  (c) ;  but  according  to  the  Canon  Law,  the  election 
of  another  person  (^),  even, it  is  said,  of  a  layman  (e),  would 
not  be  null.  So  that  Maximilian's  (/  )  expectations  were 
not  without  the  pale  of  possible  gratification.  But  the 
throne  of  Rome  may  not  be  filled,  as  other  thrones  are,  by 
a  female.  One  must  be  a  Protestant,  says  the  French 
canonist  who  has  been  already  cited,  or  be  blinded  by  other 
fanatical  prejudices,  "  pour  croire  a  la  fable  de  la  papesse 
"  Jeanne  "  {g). 

As  to  the  age  of  the  Pope,  it  must  not  be  less  than  that  of 
the  canonical  age  required  for  the  Episcopate,  namely,  thirty 
years  (A).  In  the  year  1770,  it  was  remarked  that  of  the 
successors  of  St.  Peter  three  only  had  reached  that  elevation 
under  the  age  of  forty. 

CCCCXXVI.  The  Electors  of  the  Pope  are  the 
Cardinals  {i). 


Europa  quanto  delta  natura  stessa  del  problema,  il  quale  e  implicato  nelle 
piu  gravi  ed  universali  questioni  religiose,  internazionali,  e  politiche." 

Vide  post,  Letter  a  XVII. 

(e)  D.  de  Maillane,  ii.  551.     "  Pape.'' 

Id)  Dist.  79.  c.  3.  oportebat. 

(e)   Glos.  in  cap.  si  quis  pecunia  eod.  verb,  non  A]3ostolicus. 

(/)   Vide  ante,  s.  cccxxix.  note  {y). 

Iff)  D.  de  Maillane,  ii.  551.     ''  Pape." 

(h)  Ibid.  ii.  552.     "  Pape:' 

Ibid.i.  1]3.     ''Age:' 

Ibid.  ii.     ''  Ejnscoimt.'''' 

{%)  Packmami,  Lehrbuch  des  Kirchcnrcchts,  ss.  175-8. 

Vide  jwst,  Lord  Pahnerston's  observations. 
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Who  are  the  persons  eligible  for  an  order  possessing  such 
an  important  svifFrage  ? 

How  are  the  members  of  this  order  elected  or  appointed? 

What  is  their  history? — what  are  the  functions  of  this 
order  ? — are  questions  which  immediately  present  themselves 
for  solution. 

CCCCXXVII.  Originally  every  Church  was  governed 
by  a  Bishop,  who  was  assisted  by  a  Synod  or  senate  of  the 
clergy,  that  is,  of  the  priests  and  deacons  in  his  diocese. 
Those  of  the  clergy  who  were  attached  by  institution  to 
certain  cures  of  souls,  to  certain  Churches,  were  at  first 
designated  Incardinati,  as  a  name  of  distinction  from  the 
temporary  and  auxiliary  clergy  not  attached  to  any  particular 
Church. 

The  name  Incardinatus  (J)  was  afterwards  exchanged 
for  that  of  Cardinalis,  and  in  early  times  every  Church 
possessed  its  Cardinalesy  though  probably  the  appellation  was 
generally  confined,  as  it  was  in  France,  to  the  clergy  of  the 
city  5  or  suburbs  of  the  city  of  the  diocese — in  fact,  to  the  chief 
advisers  of  the  Bishop,  and  was  not  bestowed  upon  the  rural 
clergy. 

When  the  Church  of  Kome  claimed  pre-eminence  over 
all  other  Churches,  it  was  an  evident  consequence  that  her 
Cardinals  should  be  equally  distinguished  above  all  others. 

It  was  the  duty  of  the  Roman  Cardinals  not  only  to  govern 
the  Churches  of  the  metropolis  of  the  world,  but  also  to 
form  the  Council  of  the  chief  pastor  of  that  metropolis. 

They  were  not  Cardinals  {k)  merely  because  Incardinati 
to  different  parishes  in  Rome,  but  also,  and  principally, 
because  these  parishes  constituted  in  their  aggregate  that 


(y)  Also  Intitulatus. 
(k)  Dist.  xxii.  c.  1. 
Dist  xxiv.  c.  3. 
Dist.  Ixxi.  c.  5. 
Dist.  Ixxiv.  c.  6. 
Dist.  Ixi.  c.  13. 
Dist.  Ixxix.  c.  3-5. 

LL  2 
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Rnman  Church  which  was  the  head,  the  centre,  the  hinrje 
(^cardo)  of  all  the  Churches  of  the  world.  These  Cardinals, 
though  but  simple  priests  and  deacons  as  to  their  order, 
claimed  jurisdiction  over  the  inferior  Bishops  of  the  Roman 
See.  Afterwards  the  Bishops  of  seven  contiguous  and 
surburban  sees  (episcopi  suburbicarii)  were  added  to  the 
number  of  Cardinals. 

The  Pope  was  at  first,  like  other  Bishops,  elected  by  the 
clergy,  and  laity  of  the  city,  the  choice  being  ratijied  by  the 
Emperors  ;  then,  as  we  have  seen,  for  a  time  the  Emperor 
usurped  the  right  of  nomination,  and  finally  the  election 
was  left  to  the  regulations  of  the  Roman  See.  In  the 
Council  held  at  Rome  under  Pope  Nicholas  II.  (a. d.  1059), 
the  principal  authority  in  electing  the  Pope  was  conferred 
on  the  Cardinal  Bishops;  Pope  Alexander  III.,  in  the 
third  Council  of  Lateran  (a.d.  1179),  excluded  the  people 
and  the  clergy  from  all  share  in  the  elections,  and  made 
equal  the  right  of  the  Cardinal  Bishops,  Priests,  and 
Deacons.  Thus  the  election  of  the  Pope  fell  into  the  hands 
of  the  Colleo-e  of  Cardinals,  with  whom  it  has  ever  since 
remained  (Z). 

CCCCXXVIII.  The  appointment  of  the  Cardinals  is 
made  by  the  Pope. 

To  borrow  the  language  of  a  learned  French  canonist  (m) : 
"  comme  il  n'y  a  que  les  Cardinaux  qui  creent  le  Pape,  il 
'^  n'y  a  aussi  que  le  Pape  qui  cree  les  Cardinaux ;  c'est  un 
''  princIpe  etabli  par  tous  les  canonistes." 

Nevertheless,  as  a  matter  of  usage,  the  Pope  does  not 
create  cardinals  before  the  advice  and  the  suffrages  of  the 
College  of  Cardinals  have  been  obtained  iii  consistorio 
sccreto.  The  Council  of  Basle  required  that  the  election  of 
Cardinals  should  be  conducted  by  the  w.  y  of  scruti?iium  and 


(0  D.  de  Maillcme,  i.  403.     "  Cardinal 

Ibid.  ii.  509,  "  Pape,^^  contains  the  new  regulations  of  Alexander  III. 
at  length. 

(m)  Hid.  i.  408.     "  Cardmcd:' 
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publication  with  the  suffrage  in  writing  of  the  majority  of  the 
Cardinals  assembled  in  their  collegiate  capacity,  non  autem 
per  vota  auricularia.  This  rule  has  been  only  partially 
followed.  The  creation  of  Cardinals  is  not  held  to  resemble 
the  election  of  prelates. 

The  number  of  Cardinals  has  greatly  varied :  originally 
it  was  about  fourteen  or  fifteen,  commensurate  with  the 
Churches  and  parishes  served  by  the  priesthood  and  diaco- 
nate  of  Kome ;  others  were  added  by  Pope  Marcellus,  who 
fixed  the  number  at  twenty  five. 

The  schism  at  Avignon  (a.d.  1307-77)  led  to  their  ex- 
tension, as  both  the  French  and  the  Roman  Popes  were 
anxious  to  increase  the  number  of  their  partisans. 

After  the  death  of  Pope  Martin  V.  (a.d.  1431),  the 
Cardinals  agreed  in  conclave  upon  certain  articles,  the 
effect  of  which  being  to  admit  the  Cardinals  to  share  the 
revenues  and  the  jurisdiction,  both  spiritual  and  temporal, 
of  the  Papacy,  did,  according  to  high  authority,  permanently 
alter  the  conditions  both  of  the  sovereignty  itself  ( Signoria 
sfessa)  and  of  the  temporal  government  of  the  Popes  (n). 

The  Council  of  Basle  (a.d.  1434),  among  various  other 
regidations  with  respect  to  the  Cardinals,  fixed  their  number 
at  twenty-four,  and  forbad  any  increase,  "  nisi  pro  magna 
"  Ecclesi(E  necessitate  vel  utilitate  "  (o).  The  Popes,  how- 
ever, utterly  disregarded  this  rule ;  Leo  X.  created  twenty- 
one  in  a  single  day,  in  consequence  of  a  conspiracy  formed 
against  him,  the  leader  of  which  was  a  Cardinal.  Paul  IV. 
fixed  the  number  at  forty  (/;). 

Sixtus  V.  made  what  was  intended  to  be  a  final  regulatiou 
on  this  subject  by  a  Bull  promulgated  in  1586,  fixing  the 


(n)  Farini,  Lo  Stato  Romano,  iv.  323-5.  Lettera  IX.  at  G.  Gladstone. 
See  these  important  articles  in  extenso  ;  he  calls  them  the  Magna  Charta 
of  the  Papal  Monarchy. 

(o)  Tit.  XX.  De  Numero  et  Qualitate  Cardinalium. — Koch,  Sanctio  Trau- 
matica, ^'c,  Sylloge  Doc.  p.  143. 

{p)  By  an  Indultum,  which  is  known  by  the  name  Compactum. 
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number  of  Cardinals  at  seventy,  and  dividing  them  into  three 
orders  : — 

1.  The  first,  Cardinal  Bishops,  being  in  number  six. 

2.  The  second,  Cardinal  Priests,  being  in  number  fifty. 

3.  The  third.  Cardinal  Deacons,  being  in  number  fourteen. 
Since  this  regulation,  the  number  appears  to  have  been 

increased  to  seventy-two — one  being  added  to  the  Cardinal 
Bishops,  and  one  to  the  Cardinal  Deacons.  But  the  number 
is  not  necessarily  or  usually  filled  up. 

The  Council  of  Trent  decreed  that  the  qualifications  as 
to  morals,  doctrine,  and  learning,  which  they  had  already 
specified  as  needful  for  the  office  of  Bishop,  should  be  re- 
quired for  that  of  the  Cardinals,  '-  quos  S.  S.  Pontifex  ex 
''  omnibus  Christianis  nationibus,  quantum  commode  fieri 
"  poterit,  prout  idoneos  repererit,  assumet"  {q). 

This  recommendation  or  direction  evidently  tended  to 
give  an  international  character  to  the  Sacred  College.  It 
appears,  too,  that  it  was  the  habit  of  certain  nations  to 
choose  a  Cardinal  as  the  protector  of  their  national  eccle- 
siastical interests  ;  and  probably  from  hence  grew  up  the 
custom  which  prevails  to  this  day,  that  the  sovereigns  of 
certain  kingdoms  are  allowed  to  nominate  a  Cardinal  (r) 
from  among  their  own  subjects.  In  France  the  new-made 
Cardinal  received  the  insignia  of  his  dignity  from  the  King 
or  his  Chancellor  (5). 

CCCCXXIX.  The  principal  function  and  privilege  of 
the  Cardinal  is  to  give  his  vote  for  the  election  of  the  Pope 
— a  right  incident  to  every  Cardinal  who  has  received  the 
order  of  deacon,  or  who  has  solicited  the  Pope  to  bestow 
upon  him  that  order  (t), 

(q)  Sess.  xxiv.     De  Hef.  c.  1. 

Vide  2^ost,  remarks  of  Lord  Palmerston. 

(7-)  See  this  claim  very  distinctly  set  forth,  on  the  part  of  France,  in 
1822,  and  recognised  within  certain  limits  by  Pius  VII.  Artaud,  Histoire 
de  Pie  VII.,  t.  ii.  pp.  59.3-5. 

(s)  Z).  de  Maillane,  i.  p.  408.     "  Cardinal:^ 

if)  Devoti,  Institutionum  Canonienrum  Lihi'i,  t.  i.  p.  171  (ed.  Paris, 
1852). 
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On  the  tenth  day  after  the  death  of  the  Pope,  the  Cardinals 
ought  to  meet  in  conclave  :  on  the  next  day  the  election  of 
the  new  Pope  begins  (ii).  The  Cardinals  present  in  conclave 
are  not  bound  to  await  the  arrival  of  those  who  are  absent. 
Votes  cannot  be  given  by  proxy.  The  election  is  generally 
per  scrutinium  [x)^  on  the  publication  of  which  the  person 
elected  by  two-thirds  of  those  present  is  declared  to  be 
the  new  Pope.  If  no  person  be  so  elected,  then  the  votes 
are  taken  again,  in  accessa,  until,  by  the  requisite  propor- 
tion, some  person  is  elected.  It  would  appear,  however, 
from  the  account  of  the  proceedings  after  the  death  of 
Pius  yil.,  that  the  testament  of  a  deceased  Pope  may,  in 
some  degree,  contract  the  mode  of  his  successor's  appoint- 
ment (y). 


(m)  Devoti,  ibid.  p.  260. 

{x)  According  to  Devoti,  t.  i.  ss.  18,  19,  20,  21,  pp.  271,  272 :  "  Tribus 
autem  modis,  alio  prseterea  nullo,  electio  perficitiir,  per  scj'utiniuvi,  com- 
promissum  et  quasi  inspirationemy 

The  j^er  scrutinium  is  to  be  by  three  senators  ;  votes  are  to  be  collected, 
\,secreto;  2,  singillatim  ;  3,  justo  or  dine  ;  4:,  diligenter  :  compromissum 
where  there  is  no  opposition  but  all  are  unanimous  :  "^jer  quasi  inspira- 
tionem  electio  absolvitur  cum  electores  omnes  quasi  diviuo  spiritu  afflati 
in  eum  repente  feruntur,  de  quo  antea  vix  cogitaverant."  The  first  of 
these  three  modes  appears  to  be  generally  in  u&e. 

(y)  "  Ensuite  le  Cardinal  La  Somaglia,  doyen,  dit  qu'il  avait  re^u  de 
son  predecesseur  Mattel  divers  papiers,  avec  I'ordre  de  ue  les  ouvrir 
qu'apres  la  mort  du  Pape,  et  en  presence  du  Sacre  College  rassembl^. 
Son  Eminence  decacheta  le  paquet,  et  il  y  trouva  deux  Brefs,  dates  de 
Fontainebleau.  Le  Pape,  dans  le  premier,  ordonnait  aux  Cardinaux  de 
se  reuuir  imm6diatement  sous  la  presidence  du  Cardinal  doyen,  et,  en 
derogeant  a  toutes  les  anciennes  constitutions,  pour  ne  considerer  que  I'em- 
pire  des  circonstances  et  les  dangers  de  I'Egiise,  d'6lire,  dans  le  plus  bref 
delai,  un  Pape,  a  la  pluralit6  des  voix.  Le  second  Bref  portait  les  memes 
dispositions,  avec  la  difference  que  le  Pape  demandait,  pour  consacrer 
I'election,  les  deux  tiers  des  voix,  en  conformity  de  I'ancien  usage.  Le 
Secr(5taire  du  Sacr^  College,  Monsignor  Mazio,  prit  alors  la  parole,  et 
declara  qu'il  etait  ddpositaire  d'un  troisieme  Bref,  dont,  par  les  ordres  du 
Pape,  et  sous  le  secret  de  la  confession,  il  avait  et6  le  redacteur  et  le  seul 
confident.  Ce  Bref  portait  la  date  du  mois  d'octobre  1821.  C'etait 
I'epoque  oii  le  Pape  avait  lance  la  BuUe  centre  les  Carbonari,  Le  Saint 
Peve  ordonnait  que  Ton  procedat  a  I'election  aussitot  apres  sa  mort,  par 
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It  would  also  appear  that  Pius  IX.  was  much  alarmed 
lest,  if  he  died  during  the  sitting  of  his  Vatican  Council, 
that  body  should  be  minded  to  take  part  in  the  choice  of 
his  successor,  or  some  other  irregularity  take  place.  Accord- 
ingly a  constitutio  was  issued  by  him,  "  ad  tarn  fune stum 
"  periculum  avertendum ^"^  and  confining  the  election  to 
the  Cardinals  {£).     (December  4,  1869.) 

CCCCXXX.  The  duty  which  ranks  next  in  importance 
to  that  of  choosing  the  Pope  is  that  of  affording  counsel 
to  him  and  assisting  him  in  the  spiritual  government  of  the 
world. 

This  duty  is  performed,  1st,  in  consutorio  («),  that  is  in 
the  assemblage  of  Cardinals  at  the  Papal  Palace,  in  the 
presence  of  the  Pope ;  2nd,  in  congregationihus,  that  is  in 
certain  colleges  or  committees  of  difiPerent  official  persons. 


acclamation,  s'il  etait  possible,  et,  pour  ainsi  dire,  sur  le  corps  expirant ; 
que  cette  election  se  fit  en  secret,  sans  attendre  les  Cardinaux  hors  de 
Rome,  sans  prevenir  les  ministres  accredites,  sans  informer  les  Oours, 
sans  s'occuper  des  funerailles,  avant  que  I'acte  fut  consomme.  Le  Saiut 
Pere,  avec  les  expressions  les  plus  patli^tiques,  recommandait  I'union 
aux  Cardinaux,  leur  rappelait  que  presque  tons  etaient  ses  creatures,  et 
que  la  reconnaissance,  jointe  a  I'amour  de  la  religion  et  de  la  patrie, 
devait  I'assurer  de  leur  obeissance.  Oe  dernier  Bref  causa  la  plus  vive 
sensation.  Cependant,  toute  la  Congregation  eut  la  sagesse  de  recon- 
naitre  que  les  ordres  6manes  de  Sa  Saintete,  a  I'epoque  ou  les  suites  de  la 
revolution  d'Espagne  et  du  Piemout  agitaient  I'ltalie,  n  etaient  plus  appli- 
cables  aux  circonstances  actuelles." — Artmul,  Ilistoire  du  Pape  Pie  VII., 
p.  609. 

(2)  ''  Motu  proprio  ac  de  Apostolicse  potestatis  plenitudine  declaramus, 
decernimus,  atque  statuimus  quod,  si  placuevit  Deo  mortal!  Nostra) 
peregrinationi,  prsedicto  Generali  Concilio  Vaticano  perdurante,  finem 
imponere,  electio  novi  Summi  Pontificis,  in  quibuscumque  statu  et 
terminis  Concilium  ipsum  subsistat,  nonnisi  per  S.R.E.  Cardinales  fieri 
debeat,  minim e  vero  per  ipsum  Concilium,  atque  etiam  omnino  exclusis 
ab  eadem  electione  peragenda  quibuscumque  aliis  personis  cujusvis,  licet 
ipsius  Ooncilii,  auctoritate  forte  deputandis,  prseter  Cardinales  prEedictos.'' 
Offiz.  AM.  II.  p.  161,  s.  xxxi. 

(a)  It  is  in  the  Consistory  that  the  allocutions  of  the  Pope  are  made, 
which  are  in  some  degree  analogous  to  royal  speeches  and  public  declara- 
tions of  the  Executive  in  other  countries. 
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over  which  a    Cardinal   presides,  and  to  which  a    certain 
portion  of  the  Papal  Government  is  delegated  {b). 

The  authority  of  the  decisions  of  these  committees,  (1) 
as  to  matters  of  doctrine,  (2)  as  to  matters  of  discipline, 
and  (3)  as  to  the  adjudication  of  particular  cases,  depends  of 
course,  so  far  as  foreign  countries  are  concerned,  upon  the 
law  of  each  country  in  which  the  Roman  Catholic  Church  is 
established. 

It  is  only  under  great  limitations,  as  to  the  necessary  con- 
currences of  the  royal,  legal,  and  episcopal  authorities,  that 
these  decisions  have  ever  been  allowed  to  take  effect  in 
France  (c). 

The  same  remarks  are  applicable  both  as  to  general 
usage,  and  especially  the  law  of  France,  with  respect  to  the 
decisions  of  the  tribunal  which  is  concerned  with  prepar- 
ing and  expediting  the  Letters  Apostolic  or  Rescripts  of  the 
Popes,  namely,  the  Cancellaria,  Dataria,  and  Poenitentiaria 
{d).  So  with  respect  to  the  highest  Roman  tribunal,  the 
Rota  Romana,  which  consists  of  twelve  auditor es,  one 
French,  one  Spanish,  one  German,  the  rest  Italian ;  it  has 
no  authority  in  France  (e).  The  tribunal  of  the  Signatura 
Justitice  presides  over  matters  of  Appeals^  Delegation,  and 
Recusation,  and  the  Rescripts  are  signed  by  the  Pope.      The 

{b)  Of  these  congreyationes  some  have,  or  had,  for  their  more  especial 
object  municipal  and  civil  matters  of  the  Roman  territory,  some  the  eccle- 
siastical aftkirs  of  a  particular  nation,  others  the  general  care  of  the 
lioman  Catholic  Church,  viz. : 
Congregatio  Consistorialis. 

Inquisitionis  (over  which  the  Pope  usually  presides). — 

{Devoti,  i.  p.  171,  s.  27.) 
Indicis. 
Concilii. 

Episcoporum  ac  Regularium. 
De  Ritibus. 

De  Indulgentiis  et  Reliquiis. 
De  Propaganda  Fide. 
(6)  Lequeux,  i.  364,  365,  366. 

(d)  Reiffenstuel,  Jus.  Can.  Univ.  1.  iii.  t.  iv.  note  677. 

(e)  "  Apud  nos  nullam  exercet  jurisdictionem  hoc  tribunal." — Lequeux, 
i.  368. 
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tribunal  of  the  Signatura  GraticR  has  cognisance  of  matters 
in  which  th.e,  favour  of  the  Pope  is  sought,  and  in  this  tri- 
bunal he  presides  in  person. 

CCCCXXXI.  With  respect  to  the  rank  of  the  Cardinal 
(/)  at  Rome,  it  is  considered  next  to  that  of  the  Pope.  For 
some  time  Archbishops  and  Bishops  refused  to  yield  prece- 
dence to  Cardhial  Priests  and  Deacons  ;  but  from  the  order 
of  rank  observed  at  the  Council  of  Lyons,  a.d.  1245,  it 
appears  that  precedence  was  accorded  to  Cardinals  over 
all  dignitaries,  including  Patriarchs. 

When  in  1440,  the  Archbishop  of  York  was  made 
Cardinal,  the  Archbishop  of  Canterbury  demurred  to  his 
claim  for  precedence.  But  the  Pope  wrote  to  the  latter 
prelate,  that,  as  the  College  of  Cardinals  represented  the 
Apostles,  their  universal  right  of  precedence  was  not  to  be 
disputed. 

Their  rank  in  foreign  coimtries  must  depend  upon  the  laws 
and  usages  of  each  country,  but  generally  in  countries  which 
recognise  the  supremacy  of  Rome,  their  rank  has  been,  with 
more  or  less  restriction,  recognised  also. 

The  Cardinal  now  resident  in  England  has  no  rank  in  this 
country,  but  this  is  probably  the  consequence  of  the  non- 
recognition  of  his  mission,  and  the  grievous  infraction  of  In- 
ternational Law  with  which  it  was  inaugurated.  With 
respect  to  other  Roman  privileges  of  Cardinals,  such  as  those 
which  relate  to  the  holdins^  of  benefices  and  residence  at 
Rome,  they  are  by  no  means  recognised  as  a  matter  of 
course  in  other  countries,  and  in  France  they  have  been 
denied  {g). 


(/)  "  0.  xiii.  s.  Sunt  aiitein  X.  qui  filiis,  leg.  c.  xvii.  s.  Decet  de  elect, 
in  VI.  cardinales,  id  est  cardines  orbis  cousiliarii;  fratres,  familiares  aut 
filii  Papas,  cardinales  divi,  lumina  Ecclesise,  &c.  denique  faciunt  imum 
corpus  cum  Papa  sicut  canoiiici  cum  Episcopo,"  &c. — Barhosa,  De  Jure 
Eccles.  I.  i.  c.  iv.  note  1. 

(//)  "  On  n'a  jamais  regarde  en  France  les  reglements  que  les  Papes 
out  faits,  toucliant  la  residence  des  Cardinaux  a  Rome,  comme  una  loi 
que  les  Cardinaux  fran9ois  fussent  obliges  de  suivre."    An  eminent 
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CCCCXXXII.  The  oath  taken  by  the  Cardinals  is  thus 
given  by  De  Malllane  : — 

"  Ego nuper  assumptus  in  Sancta  Romana  [Ecclesia] 

"  Cardinalem  [Cardinatum],  ab  hac  hora  in  anteaero  fidelis 
"  beato  Petro,  universalique  et  Romange  Ecclesias,  acsummo 
"  Pontifici  ejusque  successoribus  canonice  intrantibus.  La- 
*'  borabo  fideliter  pro  defensione  fidei  Catholicas,  extirpa- 
"  tioneque  h^resium,  et  errorum  atque  Schismatum  reforma- 
*^  tione,  ac  pace  in  populo  Christiano :  alienationibus  rerum 
'^  et  bonorum  Ecelesiae  Romanae,  aut  aliarum  Ecclesiarum 
"  et  beneficionim  quorumcunque  (non)  consentiam,  nisi  in 
"  casibus  a  jure  permissis  ;  et  pro  alienatis  ab  Ecclesia 
"  Romana  recuperandis  pro  posse  meo  operam  dabo.  Non 
"  consulam  quidquam  summo  Pontifici,  nee  subscribam  me 
"  nisi  secundum  Deum  et  conscientiam,  quaj  mihi  per  sedem 
"  Apostolicam  commissa  fuerint  fideliter  exequar,  Cultum 
"  Divinum  in  Ecclesia  tituli  mei,  et  ejus  bona  conservabo ; 
"  sic  me  Deus  adjuvet  et  ha3C  sacrosancta  Dei  Evangelia  " 

CCCCXXXIII.  D'Aguesseau  wrote  a  very  learned 
Memoire  (i)  upon  the  question  whether  a  French  Cardinal, 
guilty  of  leze-majeste,  was  exempted,  on  account  of  his 
dignity,  from  the  royal  jurisdiction  (j).  This  great  jurist 
considers  the  question  under  four  heads,  and  the  Cardinal 


magistrate  at  tlie  bead  of  the  bar  denounced  the  Bull  of  Innocent  X.  as 
"  abusive  " ;  the  high  rank  and  dignity  of  the  Cardinal  was  admitted, 
especially  with  the  Sovereign  PontitF, "  auquel  ils  (les  Oardinaux)  doivent 
respect  et  fidelite  particuliere ;  mais  cette  obligation,  qui  est  du  droit positif 
et  humain,  ne  peut  venir  en  competence  avec  les  droits  de  la  naissance  et 
de  la  nature  qui  nous  attachent  de  droit  divin  a  nos  Souverains,  et  auquel 
il  n'est  pas  loisible  de  resister." — J),  de  Malllane^  i.  413,  414  :  M.  du 
Clerge,  t.  vi.  p.  1047. 

ill)  D.  de  Maillane,  i.  413.     "  Cardinal^ 

(i)  D^Affuesseau,  v.  199,  Memoire  on  Von  examine  si  un  Cardinal  fran- 
qais,  qui  commet  un  Crime  de  Leze-Majeste,  est  exempt  de  la  Juridiction 
royale  par  sa  dignite.  A  very  valuable  dissertation  on  the  limits  of  the 
spiritual  and  temporal  power. 

{j)  See  Bynkershoek,  De  F.  L.  c.  vi.  p.  455 ;  c.  xii.  p.  491. 
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is  considered  (1)  as  a  Clerk,  (2)  as  a  Bisliop,  (3)  as  a 
Cardinal,  (4)  as  the  diocesan,  by  virtue  of  his  rank  in  the 
College  of  Cardinals ;  and  the  result  of  his  examination  into 
all  these  points  is  that  the  Cardinal  is  subject  to  the  royal 
jurisdiction  : — "  De  quelque  cote  que  Ton  considere  le 
"  Cardinal,  il  est  egalement  soumis  a  la  puissance  et  a  la 
"justice  du  Eoi  "  {k). 

The  following  passages  in  this  elaborate  and  international 
treatise  are  well  worthy  of  attention : — "  Comme  le  Pape 
*^  reunit  en  sa  personne  la  qualite  de  Prince  Souverain  a  celle 
"  de  Chef  de  I'Eglise,  et  que,  contre  la  doctrine  et  les  senti- 
^'  mens  des  anciens  Papes,  il  est  enfin  devenu  Roiet  Pontife 
"  tout  ensemble,  les  Cardinaux,  qui  sont  ses  ministres  dans 
*^  ces  deux  qualites,  peuvent  aussi  etre  consideres  soiis  deux 
'^  faces  differ entes ;  c'est-a-dire,  on  dans  leur  etat  ecclesias- 
*'  tique,  comme  principaux  ministres  de  I'Eglise  de  liome,  et 
"  assesseurs  du  Pape  dans  les  affaires  ecclesiastiques,  ou  dans 
"  leur  etat  politique,  comme  conseil  et  principaux  officiers 

"  d'un  Prince  etranger  "  (/) "  Quelle  est  done, 

"  suivant  ces  principes,  la  veritable  situation  d'un  Fran9ais 
"  qui  est  honore  de  la  dignite  de  Cardinal?  " 

"  II  devient,  a  la  verite,  le  conseil,  le  ministre  du  Pape, 
"  avec  I'agrcment  et  presque  toujours  par  la  protection  du 
"  Roi;  il  entre  par  la  au  service  du  Pape,  il  contracte  de 
"  nouveaux  engagements  :  mais  il  ne  detruit  pas  les  anciens 
"  qui  le  Kent  a  sa  patrie.  Le  lien  qui  I'attache  a  son  premier 
"  maitre  est  d'un  ordre  superieur  a  celui  qui  I'unit  au  second  ; 
"  I'un  est  naturel,  I'autre  est  purement  civil :  I'obligation 
"  civile  ne  detruit  pas  I'obligation  naturelle,  et  un  Cardinal 
"  n'en  est  pas  plus  dispense  qu'un  General  fran^ais  qui  com- 
*^  mande  les  troupes  du  Roi  Catholique,  ou  qu'un  Due  et  Pair 
"  qui  a  joint  a  ce  titre  celui  de  Grand  d'Espagne,  ou  qu'un 
"  negociant  qui  va  s'etablir  a  Amsterdam  ou  a  Cadiz,  par 
"  rapport  a  son  commerce  "  (m). 


{k)  D'Aguesseau,  ibid.  p.  336.  {I)  Ibid.  p.  290. 

(m)  Ibid.  p.  298. 
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CCCCXXXIV.  D'Aguesseau  cites  eight  precedents  for 
tlie  trial  of  Cardinals  by  the  law  of  the  land  : — 

1.  Cardinal  de  Constance  in  the  time  of  Louis  XL,  A.D. 
1462. 

2.  Cardinal  Balhie,  in  the  same  reign,  in  whose  case  there 
was  an  elaborate  discussion  between  tlie  Ambassadors  of 
France  on  the  one  hand,  at  the  Court  of  Rome,  and  the  Pope 
and  Cardinals  on  the  other. 

3.  Cardinal  de  Chatillon,  "  exemple  celebre,"  accused  and 
judged  by  the  Parliament. 

4.  Cardinal  de  Guise,  executed,  without  the  formalities  of 
justice,  by  Henri  III. 

5.  Cardinal  de  Bourbon,  executed  by  the  same  monarch 
in  a  similar  manner. 

6.  Cardinal  de  Plaisance,  sent  by  Pope  Clement  VIII.  to 
assist  the  League  against  Henri  IV.  The  Cardinal  was 
not  a  born  subject  of  the  Crown,  and  was  an  ambassador.  It 
was  holden  by  the  Parliament  of  Chalons  that  by  joining  in 
a  conspiracy  he  had  forfeited  his  privilege  as  ambassador,  and 
that  he  was  justiciable  by  reason  of  the  locality  of  the  crime, 
though  not  by  reason  of  his  birth  (n). 

7.  Cardinal  de  Sourdis,  in  the  reign  of  Louis  XIIL,  a.d. 
1615. 

8.  Cardinal  de  Retz  (o),  "  exemple  equivoque  ;  "  for  the 
King,  then  scarcely  of  age,  just  emerged  from  the  troubles  of 
his  minority,  first  ordered  the  Parliament  to  proceed  against 
the  Cardinal,  and  afterwards  applied  to  Rome  for  commis- 
sioners. 

CCCCXXXV.  The  Roman  canonists  (p)  say,  that  as 


(n)  UAguesseau,  ibid.  p.  327. 

(o)  Ibid.  p.  330. 

(p)  JDevoti,  i.  172,  xxix.  xxxii. 

X.  i.  t.  XXX,  c.  8.  De  Of.  Leg. 

OC.  3,  4,  6,  9.  Ibid. 

T.  xxxviii.  c.  20.  JDe  Jure  Patron. 

V.  t.  xxxiii.  c.  23.  Be  Privileg. 

VI.  t.  XV.  c.\.  De  Ojf.  Leg. 
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the  whole  Church  of  Christ  is  committed  to  the  charge  of  the 
Pope,  and  as  he  cannot  be  present  everywhere,  it  is  necessary 
that  he  should  have  deputies  armed  with  his  authority  and 
jurisdiction,  and  hence  the  institution  of  Legates  (q).  Legates 
are  of  three  kinds : — 

1.  Legati  a  latere. 

2.  Legati  missi,  or  Nuntii. 

3.  Legati  nati. 

CCCCXXXVI.  Legati  a  latere  (r)  are  Cardinals  whom 
the  Pope  has  sent,  as  it  were,  from  his  oivn  side^  either  to 
foreign  Princes,  or  into  provinces  of  the  Roman  See,  clothed 
with  the  most  ample  authority.     In  the  Decretals,  powers 
nearly  if  not  quite  equal  to  those  of  the  Pope  [s)  are  con- 
ferred on  these  Legates,  and  it  is  provided  that  they  shall 
continue  after  the  death  of  the  Pope.     They  were  authorised 
to  convene  and  preside  over  Councils,  with  a  vote  equivalent 
to   that  of  the   whole    assembly,  to   suspend    and   depose 
bishops,  and   to   make   laws.     These    extravagances   were 
partly  the  fruit  of  the  Council  of  Trent  (^),  but  the  laws 
and  practice  of  independent  States  have  so  curtailed  and 
limited  them  (u)  that  the  office  has  fallen  into  desuetude. 
Nevertheless,  after  the  desolatuig  storm  of  the  first  Revolu- 
tion had  passed  over  the  Galilean   Church,  and  Napoleon 
had  again  opened  communications  with  Rome,  Pius  VII.  sent 
Cardinal  Caprara,  in  the  character  of  a  Lego.tus  a  latere,  to 
France.     The  French  Government  admitted  him,  and  with 


iq)  For  their  early  history,  see  Thofnassinus,  Discipl,  pt.  i.  1.  ii.  cc. 
113,  119.     De  Cardinalihus  et  Legatis. 

(r)  X.  I.  tit.  XXX.  VI.  t.  XV.  c.  1.     De  Off.  Leg. 

(s)  X.  V.  t.  xxxiii.  c.  23.  Z)e  Privileg.     Cap.  Antiqua. 

(t)  Sess.  xxiv.  c.  xx.     De  Hef. 

(w)  "  Aiicun  individu,  se  disant  Nonce,  Legat,  Vicaire,  ou  Commissaire 
apostolique,  on  se  prevalant  de  toute  autre  denomination,  ne  pourra,  sans 
rautorisation  du  Gouvernement,  exercer  siir  le  sol  fran^ais,  ni  ailleurs, 
aucime  fonction  relative  aux  affaires  de  I'Eg-lise  gallicane." — Artie, 
orgcmiques,  art.  ii. 

WalteVf  Kirehenrecht,  s.  143. 

Thomass,  Discip,  uhi  supr. 
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very  large  honours,  which,  however,  they  partially  circum- 
scribed by  denying  to  him  the  faculty  of  acting  by  delegate 
'  sub  dele gandi)  (x). 

These  Legates  are  ambassadors  of  the  first  rank. 

CCCCXXXVII.  Legati  missi,  or  Ntintii,  are  Papal 
ambassadors  appointed  for  the  execution  of  some  particular 
business  in  foreign  parts,  with  powers  limited  by  their  cre- 
dentials. 

Nuntii  Apostolici  are  resident  Papal  ambassadors  at  foreign 
Courts  (?/). 

Nuntii  are  ambassadors  of  the  second  rank,  though  some- 
times furnished  "  cum  potestate  Legati  a  latere." 

Internuntii  are  those  who  are  appointed  provisionally,  or 
who  are  resident  in  provinces  in  which  the  Sovereign  is  not 
present.  These  are  ambassadors  of  the  third  rank.  For 
the  transaction  of  matters  of  minor  moment  Ablegati  are 
sometimes  despatched  from  Rome. 

The  chief  duties  of  the  Legate  or  Nuncio  are,  to  watch 
o\er  the  interests  of  the  Roman  See,  to  apprise  the  Pope  of 
all  matters  of  moment  passing  at  a  foreign  Court,  and  to 
obtain  canonical  information  respecting  the  Bishops  nomi- 
nated by  the  Crown  [z).  They  have  no  jurisdiction  unless 
by  the  permission  of  the  State  to  which  they  are  sent  («). 


(.r)  The  Papal  letters,  "  Qui  Christi  Domini,"  conferred  on  tlie  Legate 
"  potestatem  constitiiendi  novas  Ecclesias  Galliarum :  singularum  Dioe- 
cesiiim  fines  determinandi  :  proband!  statuta  capitulorum,  eisque  conce- 
dendi  choralia  insignia,  quae  iisconvenire  arbitrabitur  :  paroecias  circum- 
scribendi :  procedendi  per  se  ad  constitutionem  Ecclesiarum  :  dispensandi, 
condonandi :  imo  et  subdeleffandiJ' — Lequeux,  i.  380.  Bulletin  des  Lois, 
IW  Serie,  No.  1374. 

(y)  Vide  ante,  p.  197,  note  (ji'),  formerly  apoc7'isiarii  or  responsales, 
Nov.  123,  c.  25. 

{z)  "Nullum  apud  nos  Nuntii  jurisdictionis  actum  exercent." — 
Lequeux,  i.  380. 

(«)  "  Ihre  Vollmacbten  bangen  von  iliren  besondern  Instructionen, 
ihre  Zulassung  von  der  Eegierung  des  betrefFenden  Landes  ab." —  Walter 
Abschn.  144. 

Extr.  Comm.  de  Consuet.  i.  tit.  i.  c.  1.  is  now  held  contrary  to  the  jus 
commune  of  the  Church  and  of  States. 


528  INTERNATIONAL    LAW. 

Their  powers,  therefore,  no  longer  depend  upon  one  general 
law,  but  upon  the  particular  instructions  given  to  them,  and 
on  the  law  and  usage  of  the  country  to  which  they  are  sent. 
This  has  been  the  consequence  of  the  dispute  at  the  close  of 
the  last  century  with  respect  to  perpetual  or  standing  nuntia- 
turas  {h). 

CCCCXXXVIII.  The  title  of  Legati  nati  (c)  was  con- 
ferred upon  certain  foreign  dignitaries,  to  whose  See  or 
Crown  the  power  and  office  of  Legate  was  perpetually 
annexed.  Such  were  the  Archiepiscopates  of  Kheims, 
Bordeaux,  and  Lyons  in  France  ;  of  Canterbury  and  York 
in  England :  of  Toledo  and  Tarragona  in  the  Spanish 
peninsula;  of  Salzburg,  Cologne,  and  Prague  in  Germany; 
of  Pisa  in  Italy  ;  the  Crown  of  Hungary  and  the  Crown  of 
the  Two  Sicilies — apostollca  regni  Slcilice  Legatio  (d). 

In  process  of  time  it  was  found  that  the  Papal  power  was 
rather  weakened  than  strengthened  by  these  perpetual  and 
unchangeable  legates,  and  it  is  probable  that  the  provi- 
sionary  title  is  the  only  memorial  of  former  authority  which 
they  now  retain ;  except,  indeed,  in  the  case  of  the  Crown 
of  Hungary,  for  Pope  Sylvester  conferred  this  privilege  upon 
King  Stephen  (e) ;  except  also,  in  the  case  of  the  King 
of  the  Two  Sicilies.  This  privilege  of  the  Sicilian  Monarchy 
is  founded  upon  a  Bull  of  Urban  11.  to  Koger  (1099),  and 
was  expressly  confirmed  by  a  Bull  of  Benedict  XIII. 
(1728).  The  King  used  to  e^crcha  jurisdiction  as  Legate 
through  a  special  tribunal  of  his  own  [Monarchia  Sicnla), 


(b)  Packmann,  Lehrhuch  des  Kirchenrechts,  s.  182. 

(c)  Devoti,  i.  175. 

{(I)  Walter,  KircJienrecht,  Absclm.  144 :  "  Doch  liangen  nur  Ehren- 
rechte  davon  ab." 

(e)  "■  Sich  das  Kreuz,  als  Zeiclien  des  Apostolats  allenthalben  vortragen 
zu  lasseri;  und  nacli  dem  Maasse  der  gottlichen  Giiade,  iind  als  Stellver- 
treter  des  Fapdes,  die  gegenwartigen  und  kiinftigen  T'  -cb  i  des  un- 
gariscben   Reicbes  einzuricbten,  zu   ordnen,  und  mit  -j^n  auszu- 

zeicbnen." — Benedict  XIV.  Be  Synod.  Dioc.  1.  ii.  c.  vi.  cited  by  Packmann, 
s.  181. 
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The  Commissar lus  ApostoUcus,  sometimes  Q>i\W.QdiDelecjatus, 
is  an  officer  despatched  by  the  Pope  to  obtain  information 
upon  a  particular  matter. 

The  Vicarius  Apostolicus  is  an  officer  through  whom  the 
Pope  exercises  authority  in  parts  remote,  and  who  is  some- 
times sent  with  episcopal  functions  into  provinces  where  there 
is  no  Bishop  resident,  or  where  there  has  been  a  long  va- 
cancy of  the  see,  or  into  infidel  or  heretical  countries  (/). 

The  PrcBfecli  Apostolici  are  officers  of  the  same  character, 
but  without  the  power  of  exercising  episcopal  functions. 

CCCCXXXIX.  There  remains  the  question  as  to 
whether  the  Pope  may  be  deposed  for  his  offences,  and  by 
whom  ? 

In  the  case  of  any  other  Sovereign,  such  a  question 
would  not  properly  be  answered  in  any  treatise  on  Inter- 
national Law.  First,  because  it  is  a  question  rather  of 
Public  than  of  International  Law ;  and  secondly,  because 
it  is  neither  prudent  nor  right  to  attempt  to  lay  down  rules 
for  a  case  which,  if  it  ever  happen,  must  be  superior  to  all 
rule,  save  that  which  the  necessity  itself  may  suggest  and 
justify.  But  the  character  of  the  Pope  as  Universal 
Spiritual  Chief  gives  foreign  countries  a  direct  interest 
in  that  question  ;  and,  moreover,  it  is  one  which  has  under- 
gone consideration,  and  of  which  a  solution  has  been 
attempted. 

Here,  again,  as  in  so  many  matters  relating  to  the  Pope, 
there  are  two  distinct  opinions  maintained  by  ultra-  and  cis- 
montane  canonists.  The  former  maintain  the  impossibility 
of  the  Pope's  trial  or  deposition  on  account  of  his  infallibility 
and  of  his  superiority  to  every  earthly  tribunal.  The  latter 
hold  the  superiority  of  General  Councils  of  the  Church  to 
the  Pope,  the  possibility  of  his  erring,  and  that  he  is  not 
exempt  from  the  jus  commune  whereto  every  Bishop  or 


(/)  The  riglit  to  nominate  these  officers  rests  upon  the  Pope's  claim  to 
universal  jurisdiction,  and  on  what  is  called  by  canonists  the  jus  devolu- 
tionis. —  Walter,  ih, 

VOL.    II.  M  M 
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dignitary  of  the  Church  is  canonically  responsible  for 
certain  offences,  and  that  bad  Popes  have  been  lawfully 
deposed  both  by  Emperors  and  by  Councils. 

The  Council  of  Basle  distinctly  asserted  three  proposi- 
tions: — 

1.  That  a  General  Council  was  superior  to  the  Pope,  and 
that  he  owed  obedience  to  it. 

2.  That  he  might  be  punished  [dehite  puniatiir)  for  disobe- 
dience to  it. 

3.  That  by  this  Council  tlie  Cardinals  are  enjoined  to 
remonstrate,  first  personally,  then  in  their  collegiate  capacity, 
with  an  erring  Pope,  and  lastly  to  denounce  him,  if  he  do 
not  amend,  at  the  next  General  Council  (^). 

^'  Non  nostrum  iuter  vos  tantas  componere  lites." 

But  it  is  necessary  to  add  that,  both  in  the  convocation  and 
in  the  proceedings  of  a  General  Council,  all  Christian  nations 
must  be  interested. 

CCCCXL.  In  1849,  during  the  civil  wars  in  Italy, 
the  English  Minister  for  Foreign  Affairs  (Viscount  Palmer- 
ston)  carried  on  a  very  im})ortant  correspondence  with  our 
ambassador  abroad,  in  which  he  made  the  following  among 
other  observations : — 

1.  That  England  would  not,  on  account  of  her  Roman 
Catholic  subjects,  view  with  indiiference  what  was  passing 
in  the  Roman  States  (A). 

2.  That  she  desired  that  the  Pope  should  occupy  an  inde- 
pendent temporal  position,  in  order  that  he  might  not  become 
the  political  instrument  of  any  one  European  Power  (i). 

3.  That  there  was,  nevertheless,  a  great  difficulty  in 
making  the  Roman  States  an  exception  to  the  general  rule 


(r/)  Art.  ii.  iii.  vi.  vide  Koch,  Sanctio  Vnujm,  Sylioge  Doc.  pp.  112, 147. 
Dist  1.  Can.  Iviii. :  Dist.  xxv.  Can.  vi. 

{h)    Vide  ante,  vol.  i.  p.  620. 

{i)  See  the  opinion  oi  Fortcdis,  Discours  sur  T  Organisation  des  Cultes, 
Discours,  etc.f2>cir  le  Vicomte  F.  Fortalis,  s.  83  (Paris,  1845). 
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of  non-interference  between  any  foreign  people  and  their 
Sovereign. 

4.  That  the  position  of  the  Pope  differed  from  that  of 
other  Sovereigns,  as  he  was  elected  by  the  College  of  Car- 
dinals, a  body  neither  national  in  its  constitution  nor  in  its 
membership. 

5.  That  the  Pope' ought  to  give  his  subjects  securities  for 
good  government. 

6.  That  for  that  object  a  separation  should  be  made  be- 
tween the  spiritual  authority  and  the  temporal  powers  and 
institutions  of  the  State. 

7.  That  an  armed  intervention  to  assist  the  Pope  in  re- 
taining a  bad  government  would  be  unjustifiable  (j). 


(j)  Corresjwndcnce  hetiveen  Viscount  Palnwrston,  the  Marquis  of  Nor- 
inanhy,  and  Prince  Castelcicala,  laid  before  Parliament,  June  15,  1849  ; 
and  see  Corresjwndence  affectim/  the  affairs  of  Home,  presented  to  Parlia- 
ment April  14,  1851,  and  1870-71. 


JI  M  2 
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CHAPTER  XI. 

THE  INTERNATIONAL  STATUS  OF  THE  PATRIARCHATE 
OF  CONSTANTINOPLE  (a).  THE  CHURCH  IN  THE  KING- 
DOM OF  GREECE — RELATIONS  BETWEEN  THE  GREEK 
AND  ANGLICAN  CHURCHES. 

CCCCXLI.  In  the  time  of  Pope  Gregory  the  Great  {b) 
(a.d.  595),  and  while  Maurice  was  Emperor  of  Constanti- 
nople, John,  the  Patriarch  of  Constantinople,  openly  assumed 
the  title  of  Universal  Bishop,  claiming  thereby  apparently  a 
spiritual  supremacy  over  the  whole  Christian  world  (c).  The 
letters  written  by  Gregory  to  the  Emperor,  to  the  Patriarch, 
and  to  certain  Bishops,  are  among  the  most  valuable  monu- 
ments of  Ecclesiastical  History,  and,  indeed,  of  Ecclesias- 
tical International  Law. 

These  letters  of  this  illustrious  (d)  prelate,  in  which  he 
denies  the  right  of  any  Patriarch  or  Bishop  to  arrogate  to 
himself  the  title  of  Universal  Bishop,  and  denounces  the 
usurper  of  ihi&  foolish,  offensive^  and  unchristian  appellation 
as  the  precursor  of  Antichrist  (e),  will  well  repay  the  perusal 


{a)  Waliei-'s  Kirchenrecht,  ss.  168-173.  Verfassung  der  Morgenland- 
ischen  Kirche. — "  Geschichte  der  kirchlichen  Trennung  zwischen  dem  Orient 
und  Occident.  Von  den  ersten  Anfdngen  his  zur  jiingsten  Gegenxmrty — 
Von  Dr.  A.  Tickler  (Miincben,  1864),  a  work,  in  two  volumes,  of  great 
erudition  and  research. 

(6)  His  Pontificate  lasted  from  A.D.  690  to  a.d.  604. 

(c)  Vide  ante,  pp.  358-59. 

(d)  The  blot  upon  his  character  is  his  adulatory  letter  to  the  wretch 
Phocas  ;  but  even  Gibbon  says  that  "  Gregory  might  justly  be  styled  the 
Father  of  his  Country." — Decline  and  Fall,  vol.  viii.  p.  176  (ed.  Milman). 

(e)  L.  vii.  ep.  xxxiii. :  "Eundem  vero  fratrem  et  coepiscopuyn  meum 
studiose  admonere  curavi,  ut  si  habere  pacem  omnium  concordiamque 
desiderat  ab  stulti  vocabuli  se  appellatione  compescat.''     .     .     .     ''  Ego 
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of  all  who  take  an  interest  in  those  events,  which  combine 
some  of  the  most  remarkable  features  of  civil  and  ecclesias- 
tical history  (/). 

CCCCXLII.  More  than  a  century  passes  away  between 
the  Pontificate  of  Gregory  I.  (the  Great)  and  that  of  Gregory 
II.  (^).  But  both  Popes  were  brought  into  especial  contact 
with  the  Patriarchate  of  Constantinople.  According  to  the 
opinion  of  Gibbon,  certainly  important  on  this  point,  the 
Patriarchs  of  Rome  and  Constantinople  were  at  this  time 
nearly  equal  in  ecclesiastical  rank  and  jurisdiction  (It).  But 
the  Greek  Patriarch  was  under  the  immediate  yoke  of  a 
tyrannical  Prince,  which  the  distant  Roman  Patriarch  had 
been  long  striving  to  shake  off. 

When  the  imperial  iconoclast,  Leo,  was  making  that  assault 
upon  the  devotional  use  of  images,  which — trifling  as  it 
seems  to  the  infidel  historian — was  fraught  with  serious 
consequences  to  the  future  peace  of  Christendom,  he  received 
from  Gregory  II.  a  letter,  which  contains  a  passage  bearing 
upon  the  present  subject:  '^  Are  you  ignorant"  (Gregory 
writes)  "  that  the  Popes  are  the  bond  of  union,  the  mediators 

aiitem  fidenter  dico,  quia  quisquis  se  Universalem  Sacerdotem  vocat^  vel 
vocari  desiderat,  in  elatione  sua  antichristum  pi'cecu^rit,  quia  superbiendo 
se  cseteris  prseponit." 

Ep.  xxxi. :  "  Ut  verhum  superhice,  per  quod  grave scandalum  in  Ecclesiis 
geueratur,  auferre  festinetis." 

Some  expressions  of  the  kind  occur  in  most  of  tlie  ten  letters. 

(/)  The  reader  is  referred  to  : — • 

Lib.  V.  ep.  xviii.  {Ad  Johannem  Episcopum.) 

Ep.  xix.  {Ad  Sahininnum  Diaconum.^ 

Ep.  XX.  {Ad  Mauricium  Auffustum.) 

Ep.  xxi.  {Ad  Constantinam  Augustam.) 

Ep.  xliii.  {Ad  Eulogium  et  Anastasium  Episcopos.) 

Lib.  vii.  ep.  xxvii.  {Ad  Anastasiwn  Episcopum.^ 

Ep.  xxxi.  {Ad  Cyriacum  Episcopum.) 

Lib.  viii.  ep.  xxxiii.  {Ad  Mauricium  Augustutn.) 

Lib.  viii.  ep.  xxx.  {Ad  Eulogium  Episcopum  Alexand?'inum.) 

Lib.  xiii.  ep.  xl.  {Ad  Cyriacum  Fatriarcham  Const antinopol.) 

Sancti  Gregorii Papcs  I .  Cognomento  Magni  Opera  Omnia,  t.ii.(Parisii8, 
Sumptibus  Claudii  Rigaud,  1705.) 

{g)  Extended  from  a.d.  715  to  731. 

{Ji)  Decline  and  Fall,  vol.  ix.  p.  131, 
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"  of  peace  between  the  East  and  West  ?  "  (i).  When  the 
iconoclast  had  ceased  to  reign,  the  power  of  the  Byzantine 
Emperor  in  Italy  had  dwindled  into  the  Exarchate  of 
Ravenna,  and  was  practically  confined  within  the  walls  of 
that  city. 

The  restoration  of  the  Western  Empire  by  Charlemagne, 
which  has  been  mentioned  in  the  preceding  pages  (j),  was 
followed  by  the  separation  of  the  Latin  and  Greek  Churches. 
In  what  degree  a  difference  of  religious  opinion  upon  the  most 
inscrutable  of  mysteries,  national  animosity,  and  arrogance 
on  the  part  of  Kome  contributed  to  produce  that  schism, 
which  the  lapse  of  ten  centuries  finds  unhealed,  it  is  not 
within  the  compass  of  this  work  to  consider. 

In  the  turbulent  period  between  a.d.  857-886,  Pope  Ni- 
cholas I.  and  the  Patriarch  Photius  had  mutually  denounced 
and  deposed  each  other.  But  it  was  not  until  a.d.  1054  that 
the  Pope  sent  his  legates  to  excommunicate  formally  the 
Church  of  Grreece  and  the  Patriarch  of  Constantinople  in  his 
own  metropolis,  and  to  deposit  the  Latin  anathema  on  the 
altar  of  Saint  Sophia.  The  failure  of  the  attempt  to  reunite 
the  two  Churches  at  the  Council  of  Florence  (a.d.  1039) 
has  been  previously  noticed  (/t). 

The  conquest  of  Constantinople  by  the  Turks  (a.d.  1443) 
was  followed  by  that  long  and  cruel  oppression  of  the  Greek 
Church,  from  which  she  has  been,  during  the  last  few  years, 
in  great  measure  relieved. 

The  Patriarch  of  the  East  has  not  renewed  that  claim  to 


(t)  Gihhon,  vol.  ix.  p.  136.  At  p.  184  he  lias  this  note :  "  The  two 
epistles  of  Gregory  II.  have  been  preserved  in  the  Acts  of  the  Nicevc 
Council,  t.  -viii.  pp.  651-674.  They  are  without  date,  which  is  fixed  by 
Baronius  in  726 ;  by  Muratori  {Annal.  cV  Italia,  vi.  p.  120)  in  720 ;  by 
rac/i  in  730." 

[j)   Fi(7e  fm^^e,  pp.  360-363. 

{k)    Vide  ante,  p.  403. 

Pichler,  i.  390-398,  ss.  68-73. 

Gihhon,  c.  46,  p.  95,  &c. ;  c.  47,  p.  145. 

Sguropulus,  Vera  Historia  Unionis  nan  vera  inter  GrcBcos  et  Latinos. 

Popof,  Hist,  of  Council  of  Florence,  translated  by  Neale. 
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the  title  of  Universal  Bishop  which  drew  down  upon  him  the 
just  rebuke  of  the  Patriarch  of  the  West. 

CCCCXLIII.  The  relations  of  the  Church  in  the  King- 
dom of  Greece  to  the  Patriarch  and  Holy  Synod  of  Con- 
stantinople form  a  subject  of  great  interest  to  the  church- 
man and  theologian,  and  are  not  without  interest  to  the 
International  jurist. 

Previously  (Z)  to  the  establishment  of  Greece  as  an 
independent  kingdom,  the  Patriarch  and  the  Holy  Synod  of 
Constantinople  exercised  supreme  authority  over  those  coun- 
tries or  states  which  now  compose  that  kingdom.  During  the 
war  with  Turkey  which  preceded  the  establishment  of  this 
kingdom,  this  authority  ceased  de  facto.  The  Greeks  refused 
to  acknowledge  even  a  spiritual  power  the  holder  of  which 
resided  in  the  territory  of  their  enemy  and  oppressor.  But 
in  1828  the  Patriarch  and  the  Synod  invited  Greece  to 
renew  her  spiritual  and  ecclesiastical  relations  with  the 
Patriarchal  Throne.  Greece,  in  her  reply  and  in  the  first 
article  of  her  declaration  of  August  4  (July  23),  1833  (m), 
asserted  her  ecclesiastical  independence. 

This  declaration  of  independence,  confirmed  by  the  Greek 
Constitution  of  1843,  caused  the  Greek  Church  to  remain 
for  seventeen  years  unrecognised  by  the  ancient  Church, 
represented  by  the  Patriarch  and  Synod  of  Constantinople. 
But  the  people  of  Greece,  whatever  certain  theologians  and 
statesmen  might  maintain,  were  uneasy  at  and  distressed  by 
this  condition  of  isolation,  and  in  1850  the  Greek  Govern- 
ment opened  negotiations  with  the  Patriarch.  The  result 
was  that  the  Patriarch,  with  certain  not  unimportant  reserva- 
tions, conceded  the  ecclesiastical  independence  of  the  Greek 
Church. 

The  Concordat  or  Treaty— if  an  unilateral  act  can  so  be 
designated — bore  the  name  of  to/jlos,  equivalent  to  a  Bull, 
and  was  signed  at  Constantinople,  June  17  (29),  1850  (?z). 

(i)  Mecueil  de  Traites,  Smmver,  t.  ii.  p.  421. 

(m)  De  Martens  (N.R.)  xii.  p.  568. 

(n)  Samwer,  t.  2,  p.  425.     Ann.  des  D.  M.  1851-52,  p.  965. 
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By  the  Treaty  (o)  concluded  at  London,  November  20, 1852, 
between  France,  England,  Russia,  Greece,  and  Bavaria,  for 
the  consolidation  of  the  order  of  succession  to  the  throne  of 
Greece,  it  was  agreed  by  the  first  article  "  that  every 
^'  successor  to  the  throne  of  Greece  must  profess  the  religion 
"  of  the  Orthodox  Oriental  Church." 

By  the  decree  of  the  National  Assembly  of  Greece,  March 
30,  1863,  which  proclaimed  Prince  George  of  Denmark 
King  of  the  Greeks,  it  was  determined,  by  the  second 
article,  "  that  the  legitimate  successors  of  King  George 
"  should  profess  the  dogmas  of  the  Orthodox  Oriental 
''  Church  "  {p). 

On  July  13,  1863,  a  convention  was  signed  at  London 
by  Denmark  on  the  one  part,  and  on  the  other  by  France, 
l^nglarid,  and  Russia,  relative  to  the  succession  of  King 
George  I.  to  the  throne  of  Greece,  by  the  seventh  article 
of  which  it  was  set  forth  "  that,  in  conformity  with  the 
"  principles  of  the  Hellenic  Convention,  recognised  by  the 
"  Treaty  signed  at  London  of  November  20,  1852,  and 
"  proclaimed  by  the  decree  of  the  National  Assembly  of 
"  Greece,  the  lei^itimate  successors  of  Kino;  Georsre  I.  shall 
''  profess  the  faith  of  the  Orthodox  Church  of  the  Greeks"  {q). 

The  Christian  PoAvers  have  intervened  to  secure  the 
Avelfare  of  Christians — Roman  Catholic,  Catholic,  and 
Protestant — both  in  the  territories  of  the  Sultan  generally  (r) 
and  also  in  the  district  of  Lebanon  {s). 


The  documents  relatiug  to  tliis  event  were  also  printed  in  a  modern 
Greek  journal  called  the  Atcoi/,  and  are  translated  in  the  April  number  of 
the  Scottish  Ecclesiastical  Journal  for  1851. 

(o)  Samiver,  t.  iv.  partie  2,  p.  70. 

0^)  Ibid  76,  and  Archiv.  dipl.  1863,  ii.  206. 

{q)  Samwer,  p.  80. 

(r)  1852,  Firman  as  to  the  Holy  Places  ;  1853  (May),  Explanatory  Fir- 
man as  to  reparation  of  ('upola  of  (Jhurch  of  the  Holy  Sepulchre  ;  1853 
(June),  Firman  confirmatory  of  the  religious  privileges  of  Protestants  ; 
1858  (June  5),  Firman  confirmatory  of  the  religious  privileges  of  the 
Greek  subjects  of  the  Porte ;  1856  (Feb.  18),  Firman  as  to  the  condition 
of  Christian  subjects  of  the  VovtQ.—Ihid.  t.  ii.  494,  501,  508. 

{s)  Samwer,t.  iv.  101,  and  Tctot. a.J).  1864 ;  "  Autriche, France, Grande- 
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CCCCXLIII  A.  The  increasing  intimacy  of  the  rela- 
tions between  the  Anglican  and  Greek  Churches  may  here- 
after render  the  intervention  of  England,  on  behalf  of  the 
members  of  the  Greek  Church  in  the  Ottoman  dominion, 
as  justifiable  as  the  intervention  of  the  Roman  Catholic 
Powers  on  behalf  of  the  Pope,  both  in  his  present  exclu- 
sively spiritual,  and  in  his  former  mixed  spiritual  and  tem- 
poral character  {t). 

CCCCXLIII  B.  (u)  Though  it  may  not  be  easy  to  define 
i:)recisely  the  existing  relations  of  the  Patriarch  of  Constan- 

Bretagne,  Prusse,  Eiissie,  Turquie.     Reglemeiit  pour  le  Liban  modicatif 

de  celui  de  1861." 

{t)  Intercommfnion'  of  Greek  and  English  Churches. 

A.D.  1723.  Replij  of  the  JUastei'n  Church  to  the  English  Bishojis,  referred 
to  in  the  lleiily  (1871)  of  the  Russian  Synod  to  the  United  States 
Ejiiscopate. —  Colonial  Ch.  Chron,  for  April  1,  1871. 

1842  {vide  ante,  p.  611).  Foundatiou  of  Jerusalem  Bishopric — Letter  of 
Archbishop  of  Canterbury  to  the  Greek  Patriarch. 

1808  (July  4).  Report  of  the  Debate  on  Intercommunion  with  the  Eastern 
Orthodox  Churches  in  the  Louver  House  of  Convocation  in  the  Pro- 
vince of  Canterbury. — RiYingtous — and  Col.  Ch.  Chronicle. 

1868  (December).  Communication  in  the  Greek  lang-uage  of  the  Repoi-t 
of  the  Pan-Anglican  Synod  to  the  Patriarch  of  Constantinople. 

1870.  Visit  of  the  Archbishop  of  Syra  and  Tenos  to  England.  Sjjeech  by 
the  Dean  of  Westminster  in  the  Jerusalem  Chamber,  Westminster 
Abbey.  Report  of  the  Archbishoj)  of  Syra  and  Tenos  of  his  journey 
to  England,  in  Greek  and  English. 

London,  1871.  Conference  bet\yeen  the  Archbishop  and  the  Bishop  of 
Ely  (Eeb.  4,  1870),  Col.  Ch.  Chron.  March  1,  1871,  pp.  108-15. 
"  Archbishop  of  Syra  and  Teuos  :  '  When  I  return  to  Greece  I  ^\  ill 
say  that  the  Church  of  England  is  not  like  other  Protestant  bodies. 
I  will  say  that  it  is  a  sound  Catholic  Church,  very  like  our  own, 
and  I  trust  that,  by  friendly  discussion,  union  between  the  two 
Churches  may  be  brought  about.' " 

1870.  Correspondence  bctiveen  the  Patriarch  of  Jerusalem  and  the  Arch- 
bishop of  Canterbury. — Col.  Ch.  Chron.  March  1,  1871,  p.  107. 

Reply  of  the  Russian  Synod  to  the  United  States  Einscopate. — Col. 
Ch.  Chron.  April  1,  1871. 
{u)  Stahl.  Beytrdge   zur   Russischen   Kirchengeschichte  (Halle,  1827). 

Neale,  Histoj-y  of  the  Holy  Eastern  Church,  vol.  i.  p.  55. 

The  Times,  August  21,  1854,  refers  to  a  letter  said  to  be  written  by 

the  Patriarch  Anthimus,  during  the  Crimean  War,  to  the  Greek  Church, 

in  praise  of  the  defence  of  Turkey  by  the  European  Powers   against 

Russia. 
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tinople  to  tlie  Russian  Church,  it  is  a  mistake,  fostered  by 
ultramontane  writers,  to  suppose,  because  the  Patriarch 
exercises  no  jurisdiction  over  that  Church,  that  there  is  any 
formal  or  actual  separation  between  the  two,  or  that  they 
are  not  bound  together  by  a  common  chain  of  doctrine  and 
discipline  {x).  The  claim  of  the  Emperor  of  Russia  to  protect 
those  subjects  of  the  Porte  who  are  members  of  the  Greek 
Church,  has  been  already  considered  (?/). 

CCCCXLIV.  It  is  remarkable  that,  not  long  before  the 
Papal  aggression  in  England,  which  has  been  just  discussed, 
Pius  IX.  made  an  attack  of  a  similar  character  upon  the 
Eastern  Church. 

On  the  6th  of  January,  1848,  he  issued  "  an  Encyclical 
*^  Letter  of  the  One  Holy  Catholic  and  Apostolic  Church 
"  to  the  Orthodox  in  all  parts,"  in  modern  Greek,  "  to  tlie 
"  Easterns,"  containing  some  very  unfortunate  errors, — 
among  others,  a  reference  to  the  Council  of  Carthage,  instead 
of  Chalcedon  {z)\  but  neither  this  mistake  nor  the  modern 
Greek  appears  to  have  been  the  cause  of  the  great  irritation 
and  offence  caused  by  this  memorable  epistle — of  which  it  is 
now  not  easy  to  obtain  a  copy ; — it  was  the  assumption  of 
authority,  the  implicit  denial  of  the  Greek  Episcopate, 
which  roused  this  long-oppressed  Church  and  caused  it  to 
return,  in  classical  Greek,  an  answer,  which  will  never  be 
forgotten,  "  of  the  Orthodox  Eastern  Church  to  the  En- 
"  cyclical  Epistle  of  His  Holiness  the  Pope  of  Rome  lately 
"  sent  to  the  Easterns."  This  answer  corrected  the  his- 
torical errors  of  the  Pope,  and    enumerated    the    offences 

{x)  Fichler,  ii.  s.  112,  p.  304. 

(ji)  Vol.  i.  pp.  620-638.     Intervention  on  the  ground  of  Religion. 

(z)  The  mistake  is  singular^  for  Gregory  the  Great  thus  speaks  of  the 
compliment  paid  to  Rome  by  tlio  Council  of  Chalcedon :  *'  Si  enim  uni- 
vei'salem  me  Fajyam  yestra  Sanctitas  dicit,  neg'at  se  hoc  esse,  quod  me 
fatetur  universum.  Sed  ahsit  hoc.  Recedant  verba  quse  vanitatem 
inflaut  et  caritatem  yulnerant.  Et  quidem  in  Sancta  Chalcedonensi 
Synodo,  atque  post  a  subseqiientibus  Patribus  hoc  decessoribus  meis  ob- 
latum  vestra  Sanctitas  novit.  Sed  tamen  nullus  eoriira  uti  hoc  unquam 
vocabulo  Yoluit :  ut  dum  in  hoc  muudo  bonorem  Sacerdotum  diligorent 
omnium,  apud  omnipoteutem  Deum  custodirent  suum." — L.  viii.  ep.  xxx. 
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against  the  unity  and  peace  of  the  Church  committed  by 
Rome,  while  it  vindicated  the  faith  of  the  Greek  Church 
in  a  manner  worthy  of  its  best  days  («).  The  more  recent 
attempt  of  the  Pope  to  induce  the  Patriarch  to  acknowledge 
the  cecumenicity  of  the  Vatican  Council  and  the  authority 
of  the  Pope  has  been  equally  unsuccessful  (5). 


(«)  Scottish  Ecclesiastical  Journal,  January,  1851. 

Neale,  History  of  the  Holy  Eastern  Church,  vol.  ii.  pp.  1192-1202. 

The  signatures  to  the  Eastern  Encyclic  are  as  follows : — 

"  Anthimus,  by  the  mercy  of  God,  Archbishop  of  Constantinople,  New 
Rome,  and  Ecumenical  Patriarch,  in  Christ  our  God  a  beloved  brother 
and  bedesman." 

"  Plierotheus,  by  the  mercy  of  God,  Patriarch  of  Alexandria  and  of  all 
Egypt,  in  Christ,"  &c. 

"  Methodius,  by  the  mercy  of  God,  Patriarch  of  the  great  city  of  God, 
Antioch,  and  of  all  the  East,  in  Christ,"  &c. 

"  Cyril,  by  the  mercy  of  God,  Patriarch  of  Jerusalem  and  of  all  Pales- 
tine, in  Christ,"  &c. 

THE  HOLY  SYNOD  IN  CONSTANTINOPLE. 

Paisius  of  Ccesarea.  Theocletus  of  Berrhsea. 

Anthimus  of  Ephesus.  Meletius  of  Pisidia. 

Dionysius  of  Heraclea.  Athanasius  of  Smyrna. 

Joachim  of  Cyzicus.  Dionysius  of  Melenicus. 

Dionysius  of  Nicomedia.  Paisius  of  Sophia. 

Hierotheus  of  Chalcedon.  Daniel  of  Lemnos. 

Neophytus  of  Derci.  Pantelermon  of  Dryinopolis. 

Gerasimus  of  Hadrianople.  Joseph  of  Ersecuim. 

Cyril  of  Neocsesarea.  Anthimus  of  Bodena. 

THE   HOLY   SYNOD   IN   ANTIOCH. 

Zacliarias  of  Arcadia,  Joannicius  of  Tripolis. 

Methodius  of  Emesa.  Artemius  of  Laodicea. 

THE   HOLY   SYNOD   IN   JERUSALEM. 

Meletius  of  Petra.  Thaddeus  of  Sebaste. 

Dionysius  of  Bethlehem.  Joannicius  of  Philadelphia. 

Philemon  of  Gaza.  Hierotheus  of  Tabor. 

Samuel  of  Neapolis. 

(h)  For  documents  relating  to  the  question  of  the  Encyclics  of  Pope 
Pius  IX.,  in  181S  and  1868,  to  the  Greek  Church,  and  the  Keplies  of  the 
Patriarch  of  Constantinople  :— 

As  to  the  former  period,  see — 

On  behalf  of  Rome. 
1.  Literfe  ad  Orientales,  Jan.  6,  1848.  0JizielleAkt€nstiicke,\i.8.w.  p.  127. 
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2.  Confutazioue    di   Antimo   Patriarca   Scismatico   Oostantinopolitano. 

Roma:  Tipografia  della  Civilta  Cattoliea,  1854. 

3.  La  Civilta  Cattoliea,  anno  quin^o  (N°  C),  seconda  serie,  vol.  sesto. 

Roma:  Co'  tipi  della  Civilta  Cattoliea,  Via  del  Quirinale,  Num.  36, 
20Maggio,  1854. 

O.i  hehalf  of  the  Greek  Church. 
(In  the  Greek  and  Italian  languages.) 

1.  Eneieliea  dell'  una  Santa,  Cattoliea,  ed  Apostoliea  Cliiesa  agli  Orto- 

dossi  di  ogni  Regione.  Edita  a  Costantinopoli,  nel  1848,  dalla  na- 
zionale  Tipografia  del  Patriareato,  e  tradotta  dal  Dr.  Giorgio 
Marcoran.     Ristampata  a  Corfu  :  1848. 

2.  Sopra  alcuni  Passi  dell'  AUocuzione  di  Pio  IX.  nel  Consistoro  Segreto 

del  19  Dicembre  1853.  Osservazioni  di  Giorgio  Marcoran.  Corfu  : 
Tipografia  Mercurio,  A.  Tersaclii  e  T.  Romeo,  1854. 

3.  Air  Articolo  del  Dr.  G.  B,  Scandella,  su  1'  Eneieliea  di  Pio  IX.  agli 

Orientali,  inseritto  nel  porta foglio  Maltese,  del  25  Maggio  1848. 
Risposta  di  Giorgio  Mareoran,  Coreirese.  2*  edizione,  con  giunte. 
Corfu  :  Tipografia  Mercurio,  A.  Tersaclii  e  T.  Romeo,  1853. 

(In  the  Italian  language  only.) 

4.  Risposta  all'  Articolo  della  Civilta  Cattoliea  (Quaderno  C,  20  Maggio 

1854)  sulla  Confutazioue  di  Antimo  Patriarca  e  sopra  alcune  Osser- 
vazioni di  Giorgio  Marcoran.     Corfii:  Giugno,  1854. 

(In  the  Greek  language.) 

5.  'EyKt'/fXios'  r^9  ^iias  ' Ay las  Ka6o\LKrjs  koX  *A7rocrroXtK^?  'EK/cXr/o-ias:  'Errt- 

(TT0X1)  irpos  Tovs  OTravTOXov  ^Op6o86^ovs.      'Ev  KcovaravrivovrroXei,  ck 

rrji  IlaTpuipxiK^Q  Tov  Tevovs  Tvn-oypa(f)Las.      1848. 

This  has  been  translated  into  English  and  German.  See  Papers  of 
the  Russo-Greek  Committee,  second  series,  No.  1.  New  York  : 
Trow  &  Co.,  1867.     OJizieUe  Aktenstilcke,  i.  127  :  Berlin,  1869. 

As  to  the  later  period,  see  — 

6.  Offizielle  Aktenstilcke,  p.  129.     Reply  of  the  Greek  Patriarch  to  the 

invitation  to  the  Vatican  Council,  October  17,  1868.  Dialogue 
between  the  Patriarch  and  the  Emissaries  of  Rome  at  Constantinople. 

7.  P.  132.     Reasons  for  refusing  proposals  of  Pope  by  Bishop  of  Thessa- 

loniea. 

8.  'Ai'aroXi/cos'Acrrj^p — ^E(f)r]iJ,€p\s  iv  Kwroraz/rii/oi'TroXfi — -"Eros  H,1868 — 12 
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Recognition. 


COiMMUNICATIONS    WITH    FRANCE    AND    SPAIN,    RELATING    TO   THE 
SPANISH    AMERICAN   PROVINCES  (a). 

(Extract  of  a  Memorandum  of  a  Conference  betv.een  the  Prince  de 
Polignac  and  Mr.  Canning^  held  Oct.  9,  1823  {h). 

The  Prince  de  Polignac  having  announced  to  Mr.  Canning  that 
His  Excellency  was  now  prepared  to  enter  with  Mr.  Canning  into 
a  frank  explanation  of  the  views  of  his  Government  respecting  the 
question  of  Spanish  America,  in  return  for  a  similar  communication 
which  Mr.  Canning  had  previously  offered  to  make  to  the  Prince  de 
Polignac  on  the  part  of  the  British  Cabinet,  Mr.  Canning  stated  : — 

"  That  the  British  Cabinet  had  no  disguise  or  reservation  on  that 
"  subject ;  that  their  opinions  and  intentions  were  substantially  the 
"  same  as  w^ere  announced  to  the  French  Government  by  the  des- 
"  patch  of  Mr.  Canning  to  Sir  Charles  Stuart,  of  the  31st  of  March, 
"  Avhich  despatch  that  ambassador  communicated  toM.  de  Chateau- 
*'  briand,  and  which  had  since  been  published  to  the  world. 

'•  That  the  near  approach  of  a  crisis,  in  which  the  affairs  of 
"  Spanish  America  must  naturally  occupy  a  great  share  of  the 
"  attention  of  both  Powers,  made  it  desirable  that  there  should  be 
"  no  misunderstanding  between  them  on  any  part  of  a  subject  so 
"  important. 

"  That  the  British  Government  were  of  opinion,  that  any  attempt 
"  to  bring  Spanish  America  again  under  its  ancient  submission  to 
"  Spain  must  be  utterly  hopeless,  that  all  negotiation  for  that  pur- 
"  pose  would  be  unsuccessful,  and  that  the  prolongation  or  renewal 
"  of  war  for  the  same  object  would  be  only  a  waste  of  human  life, 
"  and  an  infliction  of  calamity  on  both  parties,  to  no  end. 

"  That  the  British  Government  would,  how^ever,  not  only  abstain 
"  from  interposing  any  obstacle,  on  their  part,  to  any  attempt  at 
"  negotiation  which  Spain  might  think  proper  to  make,  but  would 

{a)  Presented  to  both  Houses  of  Parliament,  by  command  of  His  Ma- 
jesty, March  4,  1824. 

(b)  State  Pcqyers,  vol,  ii.  pp.  49-5:3. 
VOL.   11.  N  N  . 
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"  aid  and  countenance  such  negotiation,  provided  it  were  founded 
''  upon  a  basis  which  appeared  to  them  to  be  practicable  ;  and  that 
"  they  would,  in  any  case,  remain  strictly  neutral  in  a  war  between 
"  Spain  and  the  Colonies,  if  war  should  be  unhappily  prolonged. 

"  But  that  the  junction  of  any  Foreign  Power,  in  an  enterprise 
"  o£  Spain  against  the  Colonies,  would  be  viewed  by  them  as  con- 
"  stituting  an  entirely  new  question,  and  one  upon  which  they 
"  must  take  such  decision  as  the  interests  of  Great  Britain  might 
"  require. 

"  That  the  British  Government  absolutely  disclaimed,  not  only 
"  any  desire  of  appropriating  to  itself  any  portion  of  the  Spanish 
"  Colonies,  but  any  intention  of  forming  any  political  connection 
"  with  them,  beyond  that  of  amity  and  commercial  intercourse. 

"  That  in  those  respects,  so  far  from  seeking  an  exclusive  pre- 
"  ference  for  British  subjects  over  those  of  foreign  States,  England 
'*  was  prepared,  and  would  be  contented,  to  see  the  mother  coun- 
"  try  (by  virtue  of  an  amicable  arrangement)  in  possession  of  that 
"  preference,  and  to  be  ranked,  after  her,  equally  with  others,  on 
"  the  footing  of  the  most  favoured  nation. 

"  That,  completely  convinced  that  the  ancient  system  of  the 
"  Colonies  could  not  be  restored,  the  British  Government  could  not 
"  enter  into  any  stipulation  binding  itself  either  to  refuse  or  to 
"  delay  its  recognition  of  their  independence. 

*'  That  the  British  Government  had  no  desire  to  precipitate  that 
"  recognition  so  long  as  there  was  any  reasonable  chance  of  an 
''  accommodation  with  the  mother  country,  by  which  such  a  recog- 
"  nition  might  come  first  from  Spain. 

'*  But  that  it  could  not  wait  indefinitely  for  that  result ;  that  it 
"  could  not  consent  to  make  its  recognition  of  the  New  States 
''  dependent  upon  that  of  Spain;  and  that  it  would  consider  any 
"  foreign  interference,  by  force  or  by  menace,  in  the  dispute  be- 
"  tween  Spain  and  the  Colonies,  as  a  motive  for  recognizing  the 
"  latter  without  delay. 

"  That  the  Mission  of  Consuls  to  the  several  provinces  of  Spanish 
"  America  was  no  new  measure  on  the  part  of  this  country, — that 
"  it  was  one  which  had,  on  the  contrary,  been  delayed,  perhaps  too 
"  long,  in  consideration  of  the  state  of  Spain,  after  having  been 
'•  announced  to  the  Spanish  Government,  in  the  month  of  Decem- 
"  ber  last,  as  settled,  and  even  after  a  list  had  been  furnished  to 
"  that  Government  of  the  places  to  which  such  appointments  were 
"  intended  to  be  made. 

"  That  such  appointments  were  absolutely  necessary  for  th?  pro- 
"  tection  of  British  trade  in  those  countries. 

''  That  the  old  pretension  of  Spain  to  interdict  all  trade  with  those 
"  countries  was,  in  the  opinion  of  the  British  Government,  alto- 
"  gether  obsolete  ;  but  that,  even  if  attempted  to  be  enforced  against 
'*  others,  it  was,  with  regard  to  Great  Britain,  clearly  inapplicable. 

**  That  permission  to  trade  with   the  Spanish  Colonies  had  been 
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"  conceded  to  Great  Britain  in  the  year  1810,  when  the  mediation 
"  of  Great  Britain  between  Spain  and  her  Colonies  was  asked  by 
''  Spain  and  granted  by  Great  Britain  ;  that  this  mediation,  indeed, 
''  was  not  afterwards  employed,  because  Spain  changed  her  counsel, 
"  but  that  it  was  not,  therefore,  practicable  for  Great  Britain  to 
"  withdraw  commercial  capital  once  embarked  in  Spanish  America, 
"  and  to  desist  from  commercial  intercourse  once  established. 

"  That  it  had  been  ever  since  distinctly  understood  that  the  trade 
"  was  open  to  British  subjects,  and  that  the  ancient  coast  laws  of 
"  Spain  were,  so  far  as  regarded  them  at  least,  tacitly  repealed. 

"  That,  in  virtue  of  this  understanding,  redress  had  been  de- 
"  manded  of  Spain  in  1822,  for  (among  other  grievances)  seizures 
"  of  vessels  for  alleged  infringements  of  those  laws ;  which  redress 
"  the  Spanish  Government  bound  itself  by  a  Convention  (now  in 
"  course  of  execution)  to  afford. 

"  That  Great  Britain,  however,  had  no  desire  to  set  up  any 
*'  separate  right  to  the  free  enjoyment  of  this  trade;  that  she  con- 
"  sidered  the  force  of  circumstances,  and  the  irreversible  progress 
"  of  events,  to  have  already  determined  the  question  of  the  existence 
"  of  that  freedom  for  all  the  world  ;  but  that,  for  herself,  she  claimed, 
"  and  would  continue  to  use  it ;  and  should  any  attempt  be  made 
"  to  dispute  that  claim,  and  to  renew  the  obsolete  interdiction,  such 
*'  attempt  might  be  best  cut  short  by  a  speedy  and  unqualified  re- 
^*  cognition  of  the  independence  of  the  Spanish  American  States. 

"  That,  with  these  general  opinions,  and  with  these  peculiar 
"  claims,  England  could  not  go  into  a  joint  deliberation  upon  the 
"  subject  of  Spanish  America  upon  an  equal  footing  with  other 
"  powers,  whose  opinions  were  less  formed  upon  that  question,  and 
"  whose  interests  were  less  implicated  in  the  decision  of  it. 

"  That  she  thought  it  fair,  therefore,  to  explain  beforehand,  to 
*'  what  degree  her  mind  was  made  up,  and  her  determination  taken." 

The  Prince  de  Polignac  declared — • 

"  That  his  Government  believed  it  to  be  utterly  hopeless  to  reduce 
"  Spanish  America  to  the  state  of  its  former  relation  to  Spain. 

"  That  France  disclaimed,  on  her  part,  any  intention  or  desire  to 
"  avail  herself  of  the  present  state  of  the  Colonies,  or  of  the  present 
"  situation  of  France  towards  Spain,  to  appropriate  to  herself  any 
"  part  of  the  Spanish  possessions  in  America,  or  to  obtain  for  her- 
"  self  any  exclusive  advantages. 

"  And  that,  like  England,  she  would  willingly  see  the  mother 
"  country  in  possession  of  superior  commercial  advantages,  by 
*'  amicable  arrangements  ;  and  would  be  contented,  like  her,  to  rank, 
"  after  the  mother  country,  among  the  most  favoured  nations. 

"  Lastly,  that  she  abjured,  in  any  case,  any  design  of  acting 
"  against  the  Colonies  by  force  of  arms." 

The  Prince  de  Polignac  proceeded  to  say — 

"  That,  as  to  what  might  be  the  best  arrangement  between  Spain 
*'  and  her   Colonies,  the   French   Government  could  not  give,  nor 
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"  venture  to  form,  an  opinion,  nntil  the  King  of  Spain  should  be  at 
"  liberty. 

"  That  they  would  then  be  ready  to  enter  upon  it,  in  concert 
'■'■  Avith  their  allies,  and  with  Great  Britain  among  the  number." 

In  observing  upon  what  Mr.  Canning  had  said,  with  respect  to 
the  peculiar  situation  of  Great  Britain,  in  reference  to  such  a  Con- 
ference, the  Prince  de  Polignac  declared — 

"  That  he  saw  no  difficulty  which  should  prevent  England  from 
"  taking  part  in  the  Conference,  however  she  might  now  announce 
*'  the  difference  in  the  view  which  she  took  of  the  question  from 
"  that  taken  by  the  allies.  The  refusal  of  England  to  co-operate 
"  in  the  work  of  reconciliation  might  afford  reason  to  think,  either 
"  that  she  did  not  really  wish  for  that  reconciliation,  or  that  she 
"  had  some  ulterior  object  in  contemplation — two  suppositions 
"  equally  injurious  to  the  honour  and  good  faith  of  the  British 
''  Cabinet." 

The  Prince  de  Polignac  further  declared — 

"  That  he  could  not  conceive  what  could  be  meant,  under  the 
"  present  circumstances,  by  a  pure  and  simple  acknowledgment  of 
"  the  independence  of  the  Spanish  Colonies  ;  since,  those  countries 
"  being  actually  distracted  by  civil  wars,  there  existed  no  govern- 
"  ment  in  them  which  could  offer  any  appearance  of  solidity  ;  and 
"  that  the  acknowledgment  of  American  Independence,  as  long  as 
"  such  a  state  of  things  continued,  appeared  to  him  to  be  nothing 
"  less  than  a  real  sanction  of  anarchy." 

The  Prince  de  Polignac  added — 

"  That,  in  tlie  interest  of  humanity,  and  especially  in  that  of  the 
"  Spanish  Colonies,  it  would  be  worthy  of  the  European  Govern- 
"  merits  to  concert  together  tlie  means  of  calming,  in  those  distant 
*•  and  scarcely  civilised  regions,  passions  blinded  by  party  spirit ; 
"  and  to  endeavour  to  bring  back  to  a  principle  of  union  in  govern- 
"  ment,  whether  monarchical  or  aristocratical,  people  among  whom 
"  absurd  and  dangerous  theories  were  now  keeping  up  agitation  and 
"  disunion." 

Mr.  Canning,  without  entering  into  discussion  upon  these  abstract 
principles,  contented  himself  with  saying — 

"  That,  however  desirable  the  establishment  of  a  monarchical 
"  form  of  government  in  any  of  those  provinces  might  be,  on  the 
"  one  hand,  or  whatever  might  be  the  difficulties  in  the  way  of  it, 
"  on  the  other  hand,  his  Government  could  not  take  upon  itself  to 
"  put  it  forward  as  a  condition  of  their  recognition." 


No.  2. 
Mr.  Canning  to  Sir  W.  a  Court  (c). 

Foreign  Office,  January  30,  1824. 
Sir, — The  Messenger  Latchford  delivered   to  me,  on  the  14th 

(c)  State  rapers,  1823-4,  vol.  ii.  pp.  58-63, 
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instant,  your  despatch,  enclosing  a  copy  of  the  Count  de  Ofalia's 
official  Note  to  you  of  the  26th  of  December  last,  with  the  accom- 
panying copy  of  an  instruction,  which  has  been  addressed,  by  order 
of  His  Catholic  Majesty,  to  his  ambassador  at  Paris,  and  to  his 
ministers  plenipotentiary  at  the  Courts  of  Vienna  and  St.  Petersburg. 

"  Having  laid  these  papers  before  the  King,  I  have  received  His 
Majesty's  commands  to  direct  you  to  return  to  them  the  following 
answer : — 

"  The  purpose  of  the  Spanish  instruction  is  to  invite  the  several 
Powers,  the  allies  of  His  Catholic  Majesty,  '■  to  establish  a  Con- 
'  ference  at  Paris,  in  order   that  their  plenipotentiaries,  together 

*  with  those  of  His  Catholic  Majesty,  may  aid  Spain  in  adjusting 

*  the  affairs  of  the  revolted  countries  of  America.' 

"  The  maintenance  of  the  '  Sovereignty  '  of  S^^ain  over  her  late 
colonies  is  pointed  out  in  this  instruction  as  one  specific  object 
of  the  proposed  Conference  ;  and  though  an  expectation  of  the 
employment  of  force  for  this  object,  by  the  Powers  invited  to  the 
Conference,  is  not  plainly  indicated,  it  is  not  distinctly  disclaimed. 

"  The  invitation  contained  in  this  instruction  not  being  addressed 
directly  to  the  Government  of  Great  Britain,  it  may  not  be 
necessary  to  observe  upon  that  part  of  it  which  refers  to  the  Jate 
'  events  in  the  Peninsula,'  as  having  '  paved  the  way  '  for  the 
'  desired  co-operation.' 

"  The  British  Government  could  not  acknowledge  an  appeal 
founded  upon  transactions  to  which  it  was  no  party.  But  no 
such  appeal  was  necessary.  No  variation  in  the  internal  affairs 
of  Spain  has,  at  any  time,  varied  the  King's  desire  to  see  a  termi- 
nation to  the  evils  arising  from  the  protracted  struggle  between 
Spain  and  Spanish  America,  or  His  Majesty's  disposition  to  concur 
in  bringing  about  that  termination. 

"  From  the  year  1810,  when  His  Majesty's  single  mediation  was 
asked  and  granted  to  Spain,  to  effect  a  reconciliation  with  her 
Colonies, — the  disturbances  in  which  Colonies  had  then  but  newly 
broken  out, — to  the  year  1818,  when  the  same  task,  increased  in 
difficulty  by  the  course  and  complication  of  events  in  America, 
was  proposed  to  be  undertaken  by  the  Allied  Powers  assembled 
in  Conference  at  Aix-la-Chapelle, — and  from  the  year  1818  to  the 
present  time, — the  good  offices  of  His  Majesty  for  this  purpose 
have  always  been  at  the  service  of  Spain,  within  limitations  and  upon 
conditions,  which  have  been  in  each  instance  explicitly  described. 

"  Those  limitations  have  uniformly  excluded  the  employment 
of  force  or  menace  against  the  Colonies  on  the  part  of  any 
mediating  Power ;  and  those  conditions  have  uniformly  required 
the  previous  statement  by  Spain  of  some  definite  and  intelligible 
proposition,— and  the  discontinuance  on  her  part  of  a  system 
utterly  inapplicable  to  the  new  relations  which  had  grown  up 
between  the  American  Provinces  and  other  countries. 

"  The  fruitless  issue  of  the  Conferences  at  Aix-la-Chapclle  would 
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*'  have  deterred  the  British  Government  from  acceding  to  a  pro- 
**  posal  for  again  entertaining,  in  Conference,  the  question  of  a 
*'  mediation  between  Spain  and  the  American  Provinces,  even  if 
"  other  circumstances  had  remained  nearly  the  same.  But  the 
"  events  which  have  followed  each  other  with  such  rapidity,  during 
"  the  last  five  years,  have  created  so  essential  a  difference,  as  well 
"  in  the  relative  situation  in  which  Spain  and  the  American  Pro- 
"  vinces  stood,  and  now  stand  to  each  other,  as  in  the  external 
"  relations  and  the  internal  circumstances  of  the  Provinces  them- 
"  selves,  that  it  would  be  vain  to  hope  that  any  mediation,  not 
"  founded  on  the  basis  of  independence,  could  now  be  successfvil. 

"  The  best  proof  which  the  British  Government  can  give  of  the 
"  interest  which  it  continues  to  feel  for  Spain,  is,  to  state  frankly 
"  their  opinion  as  to  the  course  most  advisable  to  be  pursued  by 
"  His  Catholic  Majesty  ;  and  to  answer,  with  the  like  frankness,  the 
"  question  implied  in  M.  Ofalia's  instruction,  as  to  the  nature  and 
"  extent  of  their  own  relations  with  Spanish  America. 

"  There  is  no  hesitation  in  answering  this  question.  The  sub- 
"  jects  of  His  Majesty  have  for  many  years  carried  on  triide  and 
"  formed  commercial  connections  in  all  the  American  Provinces 
''  which  have  declared  their  separation  from  Spain. 

"  This  trade  was  originally  opened  with  the  consent  of  the 
*'  Spanish  Government.  It  has  grown  gradually  to  such  an  extent 
"  as  to  require  some  direct  protection,  by  the  establishment  at 
"  several  ports  and  places  in  those  Provinces  of  Consuls  on  the  part 
"  of  this  country — a  measure  long  deferred  out  of  delicacy  to  Spain, 
"  and  not  resorted  to  at  last  without  distinct  and  timely  notification 
"  to  the  Spanish  Government. 

"  As  to  any  further  step  to  be  taken  by  His  Majesty  towards  the 
"  acknowledgment  of  the  de  facto  Governments  of  America,  the 
"  decision  must  (as  has  already  been  stated  more  than  once  to 
"  Spain  and  to  other  Powers)  depend  upon  various  circumstances, 
"  and,  among  others,  upon  the  reports  which  the  British  Govern- 
"  ment  may  receive  of  the  actual  state  of  affairs  in  the  several 
"  American  Provinces. 

"  But  it  appears  manifest  to  the  British  Government,  that  if  so 
"  large  a  portion  of  the  globe  should  remain  much  longer  without 
"  any  recognised  political  existence,  or  any  definite  political  con- 
"  nection  with  the  established  Governments  of  Europe,  the  conse- 
"  quences  of  such  a  state  of  things  must  be  at  once  most  embar- 
"  rassing  to  those  Governments,  and  most  injurious  to  the  interests 
''  of  all  European  nations. 

"  For  these  reasons,  and  not  from  mere  views  of  selfish  policy,  the 
''  British  Government  is  decidedly  of  opinion  that  the  recognition 
''  of  such  of  the  new  States  as  hare  established  de  facto  their 
"  separate  political  existence  cannot  be  much  longer  delayed. 

"  The  British  Government  have  no  desire  to  anticipate  Spain  in 
"  that  recognition.     On  the  contrary,  it  is  on  every  account  their 
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"  wish  that  His  Catholic  Majesty  should  have  the  grace  and  the 
*'  advantage  of  leading  the  way,  in  that  recognition,  among  the 
"  Powers  of  Europe.  But  the  Court  of  Madrid  must  be  aware 
*'  that  the  discretion  of  His  Majesty  in  this  respect  cannot  be  in- 
"  definitely  bound  up  by  that  of  His  Catholic  Majesty  ;  and  that 
"  even  before  many  months  elapse,  the  desire  now  sincerely  felt  by 
"  the  British  Government,  to  leave  this  precedency  to  Spain,  may 
"  be  overborne  by  considerations  of  a  more  comprehensive  nature — 
''  considerations  regarding  not  only  the  essential  interests  of  His 
'■'■  Majesty's  subjects,  but  the  relations  of  the  old  world  with 
"  the  new. 

"  Should  Spain  resolve  to  avail  herself  of  the  opportunity  yet 
''  within  her  power,  tlie  British  Government  would,  if  the  Court  of 
"  Madrid  desired  it,  willingly  afford  its  countenance  and  aid  to  a 
"  negotiation,  commenced  on  that  only  basis  which  appears  to  them 
"  to  be  now  practicable ;  and  would  see,  without  reluctance,  the 
"  conclusion,  through  a  negotiation  on  that  basis,  of  an  arrangement 
"  by  which  the  mother  country  should  be  secured  in  the  enjoyment 
"  of  commercial  advantages  superior  to  those  conceded  to  other 
"  nations. 

''  For  herself,  Great  Britain  asks  no  exclusive  privileges  of 
"  trade,  no  invidious  preference,  but  equal  freedom  of  commerce 
''  for  all. 

"  If  Spain  shall  determine  to  persevere  in  other  counsels,  it  cannot 
"  but  be  expected  that  Great  Britain  must  take  her  own  course  upon 
"  this  matter,  when  the  time  for  taking  it  shall  arrive,  of  which 
"  Spain  shall  have  full  and  early  intimation. 

"  Nothing  that  is  here  stated  can  occasion  to  the  Spanish  Govern 
"  ment  any  surprise. 

"  In  my  despatch  to  Sir  Charles  Stuart  of  the  31st  of  March, 
"  1823,  which  was  communicated  to  the  Spanish  Government,  the 
"  opinion  was  distinctly  expressed,  that  '  time  and  the  course  of 
"  '  events  had  substantially  decided  the  separation  of  the  Colonics 
"  *  from  the  mother  country,  although  the  formal  recognition  of  those 
"  '  Provinces  as  Independent  States,  by  His  Majesty,  might  be 
"-  '  hastened  or  retarded  by  various  external  circumstances,  as  well  as 
"  '  by  the  more  or  less  satisfactory  progress  in  each  State  towards 
"  '  a  regular  and  settled  form  of  government.' 

"  At  a  subsequent  period,  in  a  communication  {d)  made,  in  the 
"  first  instance  to  France,  and  afterwards  to  other  Powers  (e),  as 
"  well  as  to  Spain,  the  same  opinions  were  repeated,  with  this  specific 
"  addition — that  in  either  of  two  cases  (now  happily  not  likely  to 
"  occur) — in  that  of  any  attempt  on  the  part  of  Spain  to  revive  the 
"  obsolete  interdiction  of  intercourse  with  countries  over  which  she 

{(])  The  Memorandum  of  Conference,  No.  1. 

\(')  Austria,  Russia,  Prussia,  Portugal,  the  Netherlands,  and  the  United 
States  of  America. 
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*  has  no  longer  any  actual  dominion,  or  in  that  of  the  employment 

*  of  foreign  assistance  to  re-establish  her  dominion  in  those  coun- 
'  tries  by  force  of  arms,  the  recognition  of  such  new  States  by  His 
'  Majesty  would  be  decided  and  immediate, 

"  After  thus  declaring  to  you,  for  the  information  of  the  Court 
'  of  Madrid,  the  deliberate  opinion  of  the  British  Government  on 
'  the  points  on  which  Spain  requires  the  advice  of  her  allies,  it  does 
'  not  appear  to  the  British  Cabinet  at  all  necessary  to  go  into  a 
'  Conference  to  declare  that  opinion  anew  ;  even  if  it  were  perfectly 
'  clear,  from  the  tenor  of  M.  Ofalia's  instruction,  that  Great 
'  Britain  is  in  fact  included  in  the  invitation  to  the  Conference  at 
'  Paris. 

*'  Every  one  of  the  Powers  so  invited  has  been  constantly  and 
'  unreservedly  apprised,  not  only  o£  each   step  which  the   British 

*  Government  has  taken,  but  of  every  opinion  which  it  has  formed 
'  on  this  subject :  and  this  despatch  will  be  communicated  to 
'  them  all. 

"  If  those  Powers  should  severally  come  to  the  scune  conclusion 
'  with   Great  Britain,  the  concurrent  expression  of  their  several 

*  opinions  cannot  have  less  weight  in  the  judgment  of  Spain,  and 
'  must  naturally  be  more  acceptable  to  her  feelings,  than  if  such 
'  concurrence,  being  the  result  of  a  Conference  of  Five  Powers, 
'  should  carry  the  appearance  of  a  concerted  dictation. 

**  If  (unhappily,  as  we  think)  the  allies,  or  any  of  them,  should 
'  come  to  a  different  conclusion,  we  shall  at  least  have  avoided  the 

*  inconvenience  of  a  discussion,  by  which  our  own  opinion  could 
"'  not  have  been  changed  ;  we  shall  have  avoided  an  appearance  of 
'  mystery  by  which  the  jealousy  of  other  parties  might  have  been 
'  excited ;  we  shall  have  avoided  a  delay,  which  the  state  of  the 
'  question  may  hardly  allow. 

"  Meanwhile,  this  explicit  recapitulation  of  the  whole  course  of 
'  our  sentiments  and  of  our  proceedings  on  this  momentous  sub- 
'  ject,  must  at  once  acquit  us  of  any  indisposition   to  answer  the 

*  call  of  Spain  for  friendly  counsel,  and  protect  us  against  the 
'  suspicion  of  having  any  purpose  to  conceal  from  Spain  or  from 
'  the  world. 

"  I  am,  &c., 

'*  George  Canning. 
''  The  Right  Hon.  Sir  W.  k  Court,  G.C.B.,  &c.  &c.  &c." 


Note  of  Mr.  Secretary  Canning  to  the  Chevalier  de  Los  Bios, 
relative  to  Spanish  America  ( /). 

"  Foreign  Office,  March  26,  1825. 
'^  The  undersigned,  His  Majesty's  Principal  Secretary  of  State  for 
"  Foreign  Affairs,  is  commanded  by  his  Sovereign  to  deliver  to  tlie 

(/)  State  Papers,  1824-5,  vol.  xii.  pp.  009-15. 
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Chevalier  de  Los  Rios,  for  the  purpose  of  being  transmitted  to 
his  Court,  the  following  reply  to  the  official  Note,  addressed  by 
His  Excellency  M.  Zea  to  His  Majesty's  Charge  d' Affaires  at 
Madrid,  on  the  21st  of  January. 

"  So  large  a  portion  of  the  official  Note  of  M.  Zea  was  founded 
upon  a  denial  of  the  facts  which  had  been  reported  to  the  British 
Government,  with  respect  to  the  state  of  several  of  the  countries 
of  Spanish  America,  and  upon  an  anticipation  of  events  expected 
by  the  Court  of  Spain  to  take  place  in  those  countries,  by  which 
the  credibility  of  the  reports  transmitted  to  the  British  Govern- 
ment would  be  effectually  disproved,  that  it  has  been  thought 
advisable  to  await  the  issue  of  the  expected  events  in  Spanish 
America,  rather  than  to  confront  evidence  with  evidence,  and  to 
discuss  probabilities  and  conjectures. 

''  Of  that  issue,  decisive  as  it  appears  to  be,  the  undersigned  is 
directed  to  say  no  more  than  that  it  is  a  great  satisfaction  to  the 
British  Government  that  it  had  actually  taken  place  before  the 
intentions  of  the  British  Government  towards  the  other  countries 
of  Spanish  America  woa'q  announced.  Tliose  intentions,  there- 
fore, cannot  by  j)ossibility  have  had  the  slightest  influence  upon 
the  result  of  the  war  in  Peru. 

"With  this  single  observation,  the  undersigned  is  directed  to 
pass  over  all  that  part  of  M.  Zea's  Note  which  turns  upon  the 
supposed  incorrectness  of  the  information  on  which  the  decision 
of  the  British  Government  was  founded. 

"  The  questions  which  remain  to  be  examined  are,  whether,  in 
treating  with  de  facto  Governments,  now  established  beyond  the 
danger  of  any  external  assailment,  Great  Britain  has  violated 
either  any  general  principle  of  International  Law,  or  any  positive 
obligation  of  Treaty. 

"  To  begin  with  the  latter,  as  the  more  specific  accusation. 
''  ]\L  Zea  brings  forward,  repeatedly,  the  general  charge    of  vio- 
lated Treaties;  but  as  he  specifies  only  two — that  of  1809   and 
that  of  1814 — it  may  be  presumed  that  he  relies  on  them  alone 
to  substantiate  this  charge. 
"  First,  as  to  the  Treaty  of  1809  :— 

''  That  treaty  was  made  at  the  beginning  of  the  Spanish  struggle 
against  France,  and  was  directed  wholly,  and  in  terms  not  to  be 
misapprehended,  to  the  circumstances  of  the  moment  at  which  it 
was  made.  It  was  a  Treaty  of  Peace,  putting  an  end  to  the  Avar, 
in  which  we  have  been,  since  1804,  engaged  with  Spain.  It  is 
expressly  described  in  the  First  article  as  a  Treaty  of  *  Alli- 
ance during  the  War,'  in  which  we  were  engaged,  jointly  with 
Spain  against  France.  All  the  Stipulations  of  the  Treaty  had 
evident  reference  to  the  declared  determination  of  the  then 
Ruler  of  France  to  uphold  a  branch  of  his  own  family  upon  the 
Throne  of  Spain  and  of  the  Indies ;  and  they  undoubtedly  pledged 
us  to  Spain  not  to  lay  down  our  arms  until  that  design  should  be 
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defeated  in  Spain,  and  the  pretension  altogether  abandoned  as  to 
America — a  pledge  which  it  is  not  and  cannot  be  denied  that 
Great  Britain  amply  redeemed.  But  those  objects  once  accom- 
plished, the  stipulations  of  the  treaty  were  fulfilled,  and  its  obli- 
gations necessarily  expired  together  with  the  matter  to  which 
they  related. 

"  In  effect,  at  the  happy  conclusion  of  the  war  in  the  Peninsula, 
and  after  the  restoration,  by  British  assistance,  of  Ilis  Catholic 
Majesty  to  the  throne  of  his  ancestors,  the  Treaty  of  1800  was 
rejilaced  by  the  Treaty  o£  1814.  And  what  does  that  Treaty 
contain? — First,  the  expression  of  an  earnest  wish  on  the  part 
of  Plis  Majesty  that  Spanish  America  may  be  reunited  to  the 
Spanish  Monarchy  ;  and,  secondly,  an  engagement  to  prohibit 
British  subjects  from  supplying  the  Spanish  Americans  with 
munitions  of  war.  This  engngem.ent  was  instantly  carried  into 
effect  by  an  Order  in  Council  of  1814.  And  in  furtherance  of 
the  like  object,  beyond  the  obligation  of  the  Treaty,  an  Act  of 
Parliament  was  passed  in  1819,  prohibiting  the  service  of  British 
subjects  in  the  ranks  of  the  resisting  Colonies. 
"  That  the  wish  expressed  in  this  treaty  Avas  sincere,  the  proof 
is  to  be  found,  not  only  in  the  measures  above  mentioned,  but 
in  the  repeated  offers  of  Great  Britain  to  mediate  between 
Spain  and  her  Colonies.  Nor  were  these  offers  of  mediation, 
as  M.  de  Zea  alleges,  uniformly  founded  on  the  single  basis  of  the 
admission  by  Spain  of  the  independence  of  the  Spanish  provinces. 
"  Years  had  elapsed,  and  many  opportunities  had  been  missed, 
of  negotiating  on  better  terms  for  Spain,  before  that  basis  was 
assumed  to  be  the  only  one  on  which  negotiation  could  be  success- 
fully opened. 

"  It  was  not  assumed  in  1812,  when  our  mediation  was  offered  to 
the  Cortes. 

"It  was  not  assumed  in  1815,  Avhen  Spain  asked  our  mediation, 
but  refused  to  state  the  terms  to  which  she  was  willing  to  agree. 
"  It  was  not  assumed  in  1818,  in  the  Conferences  at  Aix-la- 
Chapelle,  in  which  Conferences  the  question  of  an  arryngement 
between  Spain  and  her  Americas  was,  for  the  first  and  last  time, 
discussed  between  the  Great  Powers  of  Europe. 
"  Alter  the  silence,  indeed,  which  Spain  observed,  as  to  the 
opinion  of  the  Powers  assisting  at  those  Conferences,  w^hen  laid 
before  her,  two  things  became  perfectly  clear :  the  first,  that  Spain 
had,  at  that  time,  no  serious  intention  of  offering  any  terms,  such 
as  tlie  Spanish  American  Provinces  w^ere  likely  to  accept ;  the 
second,  that  any  subsequent  reference  of  the  subject  to  a  Con- 
gress must  be  wholly  fruitless  and  unsatisfactory.  From  that 
time  forth,  Great  Britain  abstained  from  stirring  the  subject  of 
negotiation  with  the  Colonies,  till,  in  the  month  of  May,  1822, 
Spain  spontaneously  announced  to  Great  Britain  that  she  had 
measures  in  contemplation  for  the  pacification  of  her  Americas, 
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"  on  a  basis  entirely  new,  which  basis,  however,  was  not  explicitly 
*'  described. 

"  In  answer  to  that  notification,  Spain  was  exhorted  by  Great 
"  Britain  to  hasten,  as  much  as  possible,  her  negotiation  with  the 
*'  Colonies,  as  the  course  of  events  was  evidently  so  rapid  as  not  to 
"  admit  o£  a  much  longer  delay; — but  no  suggestion  was  even  then 
"  brought  forward  by  Great  Britain  as  to  the  adoption  of  the  basis 
"  of  independence. 

"  The  first  suggestion  of  that  basis  came,  in  fact,  from  the  Govern - 
"  ment  o£  Spain  itself,  in  the  month  of  November,  1822,  when  the 
"  British  Minister  at  Madrid  received  an  intimation  that  the  Cortes 
"  meditated  opening  negotiations  with  the  Colonies  on  the  basis  of 
'*  Colonial  Independence — negotiations  which  were  in  fact  subse- 
*'  quently  opened,  and  carried  to  a  successful  termination,  with 
"  Buenos  Ay  res,  though  they  were  afterwards  disavowed  by  His 
*'  Catholic  Majesty. 

*'  It  was  not  till  after  this  last-mentioned  communication  from 
"  the  Spanish  Government,  that  Great  Britain  expressed  the  opinion 
"  which  she  entertained,  as  to  the  hopelessness  of  negotiating  upon 
''  any  other  basis  than  that  then  first  suggested  by  the  Spanish 
''  Government. 

"  This  opinion,  stated  (as  has  been  said),  in  the  first  instance, 
*'  confidentially  to  Spain,  was,  nearly  a  twelvemonth  afterwardn, 
"  that  is  to  say,  in  the  month  of  October,  1823,  mentioned  by  the 
"  undersigned  in  a  Conference  with  the  French  Ambassador  in 
"  London,  the  substance  of  which  Conference  was  communicated 
"  to  Spain  and  to  other  Powers.  It  was  repeated  and  enforced  in 
"  the  despatch  from  the  undersigned  to  Sir  William  a  Court,  in 
''  January,  1824. 

"  Nothing,  therefore,  can  be  less  exact  than  the  supposition  that 
*'  Great  Britain  has  uniformly  put  forward  the  basis  of  Independence 
''  as  the  sine  qua  non  condition  of  her  counsel  and  assistance  to 
"  Spain,  in  negotiation  with  her  Colonies. 

"  To  come  now  to  the  Second  Charge  against  Great  Britain, — 
''  the  alleged  violation  of  general  International  Law.  Has  it  ever 
"  been  admitted  as  an  axiom,  or  ever  been  observed  by  any  nation 
"  or  Government  as  a  practical  maxim,  that  no  circumstances,  and 
"  no  time,  should  entitle  a  de  facto  Government  to  recognition? — 
"  or  should  entitle  Third  Powers,  who  may  have  a  deep  interest  in 
"  defining  and  establishing  their  relations  with  a  de  facto  Govern- 
*'  ment,  to  do  so  ? 

"  Such  a  proceeding  on  the  part  of  Third  Powers,  undoubtedly, 
*'  does  not  decide  the  question  of  right  against  the  mother  country. 

"  The  Netherlands  had  thrown  oiF  the  supremacy  of  Spain  long 
'*  before  the  end  of  the  sixteenth  century  ;  but  that  supremacy  was 
''  not  formally  renounced  by  Spain  till  the  Treaty  of  Westphalia 
"  in    1648.     Portugal  declared,  in  1640,  her  independence  of  the 
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"  Spanish  Monarchy  ;  but  it  was  not  till  1668  that  Spain,  by 
"  Treaty,  acknowledged  that  independence. 

"  Dnring  each  of  these  intervals,  the  abstract  rights  of  Spain 
"  may  be  said  to  have  remained  unextinguished.  But  Third  Powers 
"  did  not,  in  either  of  these  instances,  wait  the  slow  conviction  of 
*'  Spain,  before  they  thought  themselves  warranted  to  establish 
*'  direct  relations,  and  even  to  contract  intimate  alliances,  with  the 
"  Republic  of  the  United  Netherlands,  as  well  as  with  the  new 
''  monarchy  of  the  House  of  Braganza. 

"  The  separation  of  the  Spanish  Colonies  from  Spain  has  been 
"  neither  our  work  nor  our  wish.  Events,  in  which  the  British 
"  Government  had  no  participation,  decided  that  separation, — a 
''  separation  which,  we  are  still  of  opinion,  might  have  been  averted, 
"  if  our  counsels  had  been  listened  to  in  time.  But  out  of  that 
"  separation  grew  a  state  of  things,  to  which  it  was  the  duty  of  the 
''  British  Government  (in  proportion  as  it  became  the  plain  and 
^'  legitimate  interest  of  the  nation  whose  welfare  is  committed  to  its 
"  charge)  to  conform  its  measures,  as  well  as  its  language,  not 
*'  hastily  and  precipitately,  but  with  due  deliberation  and  circum- 
"  spection. 

"  To  continue  to  call  that  a  possession  of  Spain,  in  which  all 
"  Spanish  occupation  and  power  had  been  actually  extinguished 
"  and  effaced,  could  render  no  practical  service  to  the  mother 
"  country;  but  it  would  have  risked  the  peace  of  the  world.  For 
"  all  political  communities  are  responsible  to  other  political  com- 
"  munities  for  their  conduct ;  that  is,  they  are  bound  to  perform  the 
"  ordinary  international  duties,  and  to  afford  redress  for  any  viola- 
*'  tion  of  the  right  of  others  by  their  citizens  and  subjects. 

"  Now,  either  the  mother  country  must  have  continued  respon- 
"  sible  for  acts  over  which  it  could  no  longer  exercise  the  shadow 
*'  of  a  control,  or  the  inhabitants  of  those  countries,  whose  inde- 
"  pendent  political  existence  was,  in  fact,  established,  but  to  whom 
"  the  acknowledgment  of  tha,t  independence  was  denied,  must  have 
"  been  placed  in  a  situation,  in  which  they  were  wholly  irre- 
"  sponsible  for  all  their  actions,  or  were  to  be  visited,  for  such  of 
"  those  actions  as  might  furnish  ground  of  complaint  to  other 
"  nations,  with  the  punishment  due  to  pirates  and  outlaws. 

"  If  the  former  of  these  alternatives — the  total  irresponsibility  of 
"  unrecognised  States — be  too  absurd  to  be  maintained,  and  if  the 
''  latter — the  treatment  of  their  inhabitants  as  pirates  and  outlaws  — 
"  be  too  monstrous  to  be  applied,  for  an  indefinite  length  of  time,  to 
"  a  large  portion  of  the  habitable  globe,  no  other  choice  remained 
"  for  Great  Britain,  or  for  any  country  having  intercourse  with  the 
"  Spanish  American  Provinces,  but  to  recognise,  in  due  time,  their 
"  political  existence  as  States,  and  thus  to  bring  them  within  the 
"  pale  of  those  rights  and  duties  which  civilised  nations  are  bound 
*'  mutually  to  respect,  and  are  entitled  reciprocally  to  chiim  from 
''  each  other. 


APPENDIX   I.  557 

^'  The  example  of  the  late  Revolution  in  France,  and  of  the  ulti- 
''  mate  happy  restoration  of  His  Majesty,  Louis  XVIIL,  is  pleaded 
"  by  M.  Zea  in  illustration  of  the  principle  of  unextinguishable  right 
''  in  a  legitimate  Sovereign,  and  of  the  respect  to  Avhich  that  right 
"  is  entitled  from  all  foreign  Powers;  and  he  calls  upon  Great 
"  Britain,  in  justice  to  her  own  consistency,  to  act  with  the  same 
"  reserve  towards  the  new  States  of  Spanish  America,  which  she 
"  employed,  so  much  to  her  honour,  towards  revolutionary  France. 

"  But  can  M.  Zea  need  to  be  reminded  that  every  Power  in 
"  Europe,  and  specifically  Spain  amongst  the  foremost,  not  only 
"  acknowledged  the  several  successive  Governments,  de  facto,  by 
"  which  the  House  of  Bourbon  was  first  expelled  from  the  throne 
"  of  France,  and  afterwards  kept  for  near  a  quarter  of  a  century 
"  out  of  possession  of  it,  but  contracted  intimate  alliances  with  them 
"  all ;  and,  above  all,  with  that  which  M.  Zea  justly  describes  as  the 
''  strongest  of  de  facto  Governments — the  Government  of  Bonaparte, 
"  against  whom,  not  any  principle  of  respect  for  the  rights  of  legi- 
"  timate  monarchy,  but  his  own  ungovernable  ambition,  finally 
"  brought  combined  Europe  into  the  field  ? 

"  There  is  no  use  in  endeavouring  to  give  a  specious  colouring  to 
"  facts  which  are  now  the  property  of  history. 

"  The  undersigned  is,  therefore,  compelled  to  add  that  Great 
''■  Britain  herself  cannot  justly  accept  the  praise  which  M.  Zea  is 
''  willing  to  ascribe  to  her  in  this  respect ;  nor  can  she  claim  to  be 
"  altogether  exempted  from  the  general  charge  of  having  treated 
"  with  the  Powers  of  the  French  Revolution. 

"  It  is  true,  indeed,  that  up  to  the  year  1796  slie  abstained  from 
"  treating  with  revolutionary  France,  long  after  other  Powers  of 
"  Europe  had  set  her  the  example.  But  the  reason  alleged  in  Par- 
''  liament,  and  in  State  Papers,  for  that  abstinence,  was  the  unsettled 
"  state  of  the  French  Government.  And  it  cannot  be  denied  that, 
"  both  in  1796  and  1797,  Great  Britain  opened  z  negotiation  for 
"  peace  with  the  Directory  of  France — a  negotiation,  the  favourable 
*'  conclusion  of  which  would  have  implied  a  recognition  of  that 
''  form  of  government ;  that  in  1801,  she  made  peace  with  the  Con- 
*'  sulate  ;  that  if,  in  1806,  she  did  not  conclude  a  Treaty  with 
"  Bonaparte,  Emperor  of  France,  the  negotiation  was  broken  off 
"  merely  on  a  question  of  terms  ;  and  that  if,  from  1808  to  1814, 
*'  she  steadily  refused  to  listen  to  any  overtures  from  France,  she 
"  did  so,  declaredly  and  notoriously,  on  account  of  Spain  alone, 
"  whom  Bonaparte  pertinaciously  refused  to  admit  as  party  to  the 
"  negotiation. 

"  Nay,  further,  it  cannot  be  denied  that,  even  in  1814,  the  year 
"  in  which  the  Bourbon  Dynasty  was  eventually  restored,  peace 
"  would  have  been  made  by  Great  Britain  with  Bonaparte,  if  he 
"  had  not  been  unreaFonable  in  his  demands  ;  and  Spain  cannot  be 
**  ignorant    that,  even  after    Bonaparte    was    set    aside,  there  was 
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"  question  among  the  allies  of  the  possible  expediency  of  placing 
"  some  other  than  a  Bourbon  on  the  throne  of  France. 

"  The  appeal,  therefore,  to  the  conduct  of  the  Powers  of  Europe, 
''  and  even  to  that  of  Great  Britain  herself,  with  respect  to  the 
"  French  Eevolution,  does  but  recall  abundant  instances  of  the 
"  recognition  of  de  facto  Governments;  by  Great  Britain,  perhaps, 
''  later  and  more  reluctantly  than  by  others,  but  by  Great  Britain 
"  herself,  however  reluctant,  after  the  example  set  to  her  by  the 
"  other  Powers  of  Europe,  and  specifically  by  Spain. 

"  There  are  two  other  points  in  M.  Zea's  Note,  which  appear  to 
"  call  for  particular  observation. 

"  M.  Zea  declares,  that  the  King  of  Spain  will  never  recognise 
"  the  new  States  of  Spanish  America,  and  that  His  Majesty  will 
•'  never  cease  to  employ  the  force  of  arms  against  his  rebellious 
"  subjects  in  that  part  of  the  world. 

"  We  have  neither  the  pretension  nor  the  desire  to  control  His 
"  Catholic  Majesty's  conduct;  but  this  declaration  o£  M.  Zea  com- 
"  prises  a  complete  justification  of  our  conduct,  in  having  taken  the 
"  opportunity  which,  to  us,  seemed  ripe  for  placing  our  relations 
"  with  the  new  States  of  America  on  a  definite  footing.  For  this 
"  declaration  plainly  shows,  that  the  complaint  against  us  is  not 
*'  merely  as  to  the  mode  or  the  time  of  our  advances  towards  those 
"  States ;  it  shows  that  the  dispute  between  us  and  Spain  is  not 
"  merely  as  to  the  question  of  iiict,  whether  the  internal  condition 
"  of  any  of  those  States  be  such  as  to  justify  the  entering  into  defi- 
"  nite  relations  with  them:  that  it  was  not  merely  a  reasonable 
"  delay  for  the  purpose  of  verifying  contradictory  reports,  and  of 
"  affording  opportunity  for  friendly  negotiation,  that  was  required 
"of  us ;  it  shows  that  no  extent  of  forbearance  on  our  part  would 
*'  have  satisfied  Spain  ;  and  that,  defer  our  advances  towards  the 
"  new  States  as  long  as  we  might,  we  should  still  have  had  to 
"  make  them  without  the  consent  of  Spain ;  for  that  Spain  is  de- 
"  termined  against  all  compromise,  under  any  circumstances  and 
"  at  any  time,  and  is  resolved  upon  interminable  war  with  her  late 
"  Colonies  in  America. 

"  M.  Zea  c~/ncludes  with  declaring  that  Ilis  Catholic  Majesty 
"  will  protest,  in  the  most  solemn  manner,  against  the  measures 
"  announced  by  the  British  Government,  as  violating  existing 
"  Treaties,  and  the  imprescriptible  rights  of  the  throne  of  Spain. 

"  Against  what  will  Spain  protest  ? 

"  It  has  been  proved  that  no  Treaties  are  violated  by  us ;  and 
"  w^e  admit  that  no  question  of  right  is  decided,  by  our  recognition 
"  of  the  new  States  of  America, 

"  But  if  the  argument  upon  which  this  declaration  is  founded 
"  be  true,  it  is  eternal ;  and  the  offence  of  which  we  are  guilty,  in 
"  placing  our  intercourse  with  those  countries  under  the  protection 
"  of  Treaties,  is  one  of  which  no  time  and  no  circumstances  could, 
**  in  the  view  of  Spain,  have  mitigated  the  character. 
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"  Having  thus  entered,  with  great  pain  and  unwillingness,  into 
"  the  several  topics  of  M.  Zea's  Note,  the  undersigned  is  directed, 
"  in  conclusion,  to  express  the  anxious  hope  of  his  Government, 
"  that  a  discussion,  now  wholly  without  object,  may  be  allowed 
"  here  to  close.  The  undersigned  is  directed  to  declare  to  the 
"  Spanish  Minister,  that  no  feeling  of  ill-will,  or  even  of  indifference, 
''  to  the  interests  of  His  Catholic  Majesty,  has  prompted  the  steps 
"  which  His  Majesty's  Government  has  taken, — that  His  Majesty 
*'  still  cherishes  an  anxious  wish  for  the  welfare  of  Spain, — and 
"  that  His  Majesty  still  retains  the  disposition,  and  commands  the 
''  undersigned  again  to  renew  to  His  Catholic  Majesty's  Govern- 
"  ment  the  offer,  to  employ  His  Majesty's  good  offices,  for  the 
"  bringing  about  of  any  amicable  arrangement  which  may  yet  be 
"  practicable,  between  His  Catholic  Majesty  and  the  countries  of 
"  America  which  have  separated  themselves  from  Spain. 

"  The  undersigned,  &c. 

"  George  Canning. 

^'  The  Chevalier  de  Los  JRios.'' 


REPLY  OF  MR.  SECRETARY  CANNING  TO  A  LETTER  OF  M.  RADIOS  RELATIVE 
TO  THE    "  RUSSIAN  MEMOIR  ON  THE  PACIFICATION  OF  GREECE  "    (g). 

"Foreign  Office,  December  },  1824. 
"  Sir, 

"  I  HAVE  to  acknowledge  the  receipt  of  the  letter  which  you  did 
"  me  the  honour  to  address  to  me  on  the  ^fth  of  August  (but  which 
"  reached  my  hands  only  on  the  4tli  of  November),  expressing  the 
"  opinion  of  the  Greek  Provisional  Government  upon  a  paper 
"  which  has  been  published  in  the  Gazettes  of  Europe,  purporting 
"  to  be  a  Plan  of  Pacification  for  Greece,  drawn  up  by  the  Court  of 
*'  St.  Petersburg. 

"  That  the  publication  of  the  paper  in  question  is  unauthorised 
"  cannot  be  doubted.  Whether  the  paper  itself  be  authentic,  it  is 
"  not  for  me  to  admit  or  to  deny ;  but  it  is  due  to  the  Court  of 
"  St.  Petersburg  to  declare  to  you,  that  any  plan  of  pacification 
"  emanating  from  that  Court  would  be  drawn  up  (as  the  British 
"  Government  sincerely  believe)  in  anything  but  an  unfriendly 
"  disposition  towards  Greece ;  that  no  such  plan  has  been  definitely 
"  settled  (as  your  letter  appears  to  assume)  with  the  intention  of 
*'  imposing  it  either  upon  Greece  or  upon  the  Turkish  Government; 
"  and  that  whatever  plan  the  Emperor  of  Russia  might  have  in 
"  contemplation  would  be  submitted  by  His  Imperial  Majesty  to 
"  several  of  the  Powers  of  Europe,  His  Imperial  Majesty's  allies, 
''  for  their  consideration,  before  any  proposition  founded  thereupon 


(^)  State  Facers,  vol.  xii.  1824-6,  pp.  909  et  seq. 
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*'  would  be  made  to  the  contending  parties.  The  Emperor  of 
*'  Russia  had,  it  is  true,  suggested  to  his  allies  the  expediency  of 
"  proposing,  simultaneously  to  the  Porte  and  to  the  Provisional 
"  Government  of  Greece,  a  suspension  of  hostilities,  for  the  pur- 
"  pose  of  allowing  time  for  an  amicable  intervention  between  them. 
"  Nor  would  the  British  Government  have  refused,  at  a  proper 
"  time,  to  be  party  to  that  proposal. 

"  It  is  but  just  to  add  that  the  paper  which  has  attracted  the 
"  indignation  of  the  Greek  Provisional  Government  has  been  viewed 
"  with  no  less  indignation  by  the  Divan. 

"  While  the  Greeks  profess  an  insurmountable  abhorrence  of  any 
"  settlement  short  of  the  establishment  of  their  independence  as  a 
"  nation,  the  Divan  abjure  all  modes  of  reconciliation  short  of  an 
"  unqualified  re-establishment  of  their  sovereignty  over  Greece. 

"  Between  two  parties  so  disposed  there  can,  indeed,  be  little 
"  hope  of  an  acceptable  and  successful  mediation.  But,  to  have 
"  felt  and  expressed  a  desire  to  mediate,  before  the  extreme  vehe- 
"  mence  of  these  opposite  resolutions  was  known,  and  while  the 
"  varying  fortune  of  the  war  appeared  to  furnish  to  both  parties  not 
"  unreasonable  motives  for  a  compromise,  surely  cannot  be  imputed, 
"  either  to  Russia,  if  she  originated  the  project  of  such  a  compro- 
"  mise,  or  to  those  who  might  have  been  prepared  to  deliberate  in 
"  concert  with  her  upon  it,  as  a  crime. 

"  The  paper,  purporting  to  be  a  Russian  memoir,  contains  the 
"  elements  of  a  compromise,  though  not  adjusted,  perhaps,  exactly 
"  in  the  proportions  in  which  they  might  finally  have  been  arranged 
"  for  proposal  to  the  belligerent  parties. 

"  If  the  sovereignty  of  the  Turks  were  not  to  be  absolutely 
"  restored,  nor  the  independence  of  the  Greeks  to  be  absolutely 
"  acknowledged  (to  propose  either  of  which  extremes  would  have 
"  been,  not  to  mediate,  but  to  take  a  decided  j^art  in  the  contest), 
"  there  was  necessarily  no  other  choice  than  to  qualify,  in  some  mode 
"  and  degree,  the  sovereignty  of  the  one  and  the  independence  of 
*'  the  other;  and  the  mode  and  degree  of  that  qualification  seemed 
"■  to  constitute  the  question  for  enquiry  and  deliberation. 

"  Either  party,  no  doubt,  had  it  in  its  power  to  defeat  any  plan 
''  of  compromise,  however  rational  in  its  princij^les  or  impartial  in 
'•  its  provisions.  And  the  previous  knowledge  that  both  parties 
"  would  concur  in  rejecting  any  plan  of  compromise  that  could  be 
"  devised  renders  any  hope  of  successful  intervention,  at  the  present 
"  moment,  utterly  vain. 

"  On  the  remainder  of  your  letter,  which,  in  effect,  calls  upon 
'■  the  British  Government  to  take  part  with  the  Greeks  in  the 
"  struggle  for  their  independence,  comparing  their  merits  and 
"  claims  with  those  of  the  Provinces  of  Spanish  America,  which 
''  have  separated  themselves  from  the  mother  country,  I  have  only 
"  to  observe,  that,  with  respect  to  the  contest  between  Spain  and 
^'  the  several  countries  of  Spanish  America,  Great  Britain  has  pro- 
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"  fessed  and  maintained  a  strict  neutrality ;  and  that  the  like  neu- 
"  trality  has  been  observed  by  Great  Britain  in  the  contest  now 
''  raging  in  Greece.  The  belligerent  rights  of  the  Greeks  have 
"  been  uniformly  respected;  and  if  the  British  Government  has 
"  found  itself  compelled,  on  a  recent  occasion,  to  repress  the  excess 
"  to  which  certain  of  those  rights  were  attempted  to  be  carried,  the 
"  British  Government  is  satisfied  that  such  a  necessity  will  not 
"  occur  again. 

''  The  Provisional  Government  of  Greece  may  rely  upon  the 
"  continuance  of  the  same  scrupulous  neutrality.  They  may  be 
"'  assured,  not  only  that  Great  Britain  would  not  be  concerned  in 
"  any  attempt  (if  such  attempt  were  in  contemplation)  to  force  upon 
"  them  a  plan  of  pacification  contrary  to  their  wishes,  but  that,  if 
"  they  should  at  any  time  hereafter  think  fit  to  solicit  our 
"  mediation,  we  should  be  ready  to  tender  it  to  the  Porte,  and,  if 
*'  accepted  by  the  Porte,  to  do  our  best  to  carry  it  into  effect,  con- 
*'  jointly  with  other  powers,  whose  co-operation  would  at  once  give 
"  facility  to  any  arrangement,  and  afford  the  best  security  for  its 
"  duration. 

"  This  appears  to  the  British  Government  all  that  can  reasonably 
"  be  asked  of  them.  They  cannot  accuse  themselves  of  having  in 
"  any  way,  directly  or  indirectly,  instigated  the  commencement  of 
"  the  Greek  enterprise,  nor  of  having  in  any  way  interfered  in  its 
"  progress. 

"  Connected  with  the  Porte  by  the  established  relations  of  amity, 
"  and  by  the  ancient  obligations  of  Treaties,  which  the  Porte  has 
"  not  violated,  it  surely  cannot  be  expected  that  England  should 
"  engage  in  unprovoked  hostilities  against  that  Power  in  a  quarrel 
"  not  her  own. 

"  I  trust,  Sir,  that  the  exposition  which  I  have  thus  the  honour 
"  to  address  to  you  will  be  considered  as  affording  sufficient  answer 
"  to  any  suspicions  or  imputations  which  error  or  intrigue  may 
"  have  propagated  against  the  intentions  of  the  British  Government 
"  towards  Greece,  and  will  be  accepted  as  a  proof  at  once  of  the 
"  purity  of  our  views,  and  of  the  frankness  with  which  we  are  ready 
*'  to  declare  them. 

''  I  am,  &c., 

"  George  Canning. 

"  The  Secretary  of  the  Provisional 
Government  of  Greece." 


"  PROTOCOLE    DE    LA    CONFERENCE    TENUE    AU    FOREIGN    OFFICE,    LE 
19    FEVRIER    1831    (A). 

"  pRESENS  : — Les  Plenipotentiaires   d'Autriche,   de  France,    de   la 
"  Grande- Bretagne,  de  Prusse,  et  de  Russie. 

{h)  Protocols  of  Conferences  in  London  relative  to  Belgium,  1830-1, 
part  i.  No.  19,  pp^  59-65. 

VOL.  TI.  O  O 


562  APPENDIX   I. 

*'  Les  Pl^nipotentiaires  des  Cours  d'Autriche,  de  France,  de  la 
"  Grande-Bretagne,  de  Prusse,  et  de  Russie,  s'etant  assembles,  ont 
"  porte  toute  leur  attention  sur  les  interpretations  diverses  donnees 
"  au  Protocole  de  la  Conference  de  Londres,  en  date  du  20  De- 
"  cembre  1830,  et  aiix  principaux  Actes  dont  il  a  ete  siiivi.  Les 
*'  deliberations  des  Plenipotentiaires  les  ont  conduits  a  reconnaitre 
"  unanimement,  quHls  doivent  a  la  position  des  Cinq  Cours,  comme 
"  a  la  cause  de  la  paix  generale,  qui  est  leur  p)ropre  cause,  et  celle  de 
"  la  civilisation  Europeenne,  de  rappeler  ici  le  grand  jmncipe  de 
"  droit  public,  dont  les  Actes  de  la  Conference  de  Londres  rHont  fait 
"  qu'offrir  une  application  salutaire  et  constante. 

''  Vapres  ce  principe  d'un  ordre  superieur,  les  Traites  ne  perdent 
"  pas  leur  puissance,  quels  que  soient  les  changemens  qui  inter- 
"  viennent  dans  V organisation  interie^ire  des  peuples.  Pour  jiiger 
■•  de  I'application  que  les  Cinq  Cours  ont  faite  de  ce  meme  principe, 
"  pour  apprecier  les  determinations  qu'elles  ont  prises  relativement 
"  a  la  Belgique,  il  suffit  de  se  reporter  h.  I'epoque  de  I'annee  1814. 

"  A  cette  epoque  les  Provinces  Beiges  etaient  occupees  militaire- 
"  ment  par  I'Autriche,  la  Grande-Bretagne,  la  Prusse,  et  la  Pussie ; 
"  et  les  droits  que  ces  Puissances  exer^aient  sur  elles  furent  com- 
"  pletes  par  la  renonciation  de  la  France  a  la  possession  de  ces 
"  memes  Provinces.  Mais  la  renonciation  de  la  France  n'eut  pas 
"  lieu  au  profit  des  Puissances  occupantes.  Elle  tint  a  une  pensee 
*'  d'un  ordre  plus  eleve.  Les  Puissances,  et  la  France  elle-meme, 
''  egalement  desinteressees  alors  comme  aujourd'hui  dans  leurs  vues 
"  sur  la  Belgique,  en  garderent  la  disposition  et  non  la  souverainete, 
"  dans  la  seule  intention  de  (aire  concourir  les  Provinces  Beiges  a 
"  V etablissement  d\in  juste  equilibre  en  Europe,  et  au  maintien  de 
"  la  paix  generale.  Ce  fut  cette  intention  qui  presida  a  leurs  stipu- 
"  lations  ulterieures  ;  ce  fut  elle  qui  unit  la  Belgique  a  la  Hollande ; 
''  ce  fut  elle  qui  porta  les  Puissances  a  assurer  des-lors  aux  Beiges 
*'  le  double  bienfait  d'institutions  libres,  et  d'lm  commerce  fecond 
"  pour  eux  en  richesse  et  en  developpement  d'industrie. 

"  L'union  de  la  Belgique  avec  la  Hollande  se  brisa.  Des  com- 
"  munications  officielles  ne  tarderent  pas  a  convaincre  les  Cinq 
"  Cours  que  les  moyens  primitivement  destines  a  la  maintenir,  ne 
"  pourraient  plus  ni  la  retablir  pour  le  moment,  ni  la  conserver  par 
"  la  suite  ;  et  que  desormais,  au  lieu  de  confondre  les  affections  et 
''  le  bonheur  des  deux  peuples,  elle  ne  mettrait  en  presence  que  les 
"  passions  et  les  haines,  elle  ne  ferait  jaillir  de  leur  choc  que  la 
"  guerre  avec  tous  ses  desastres.  II  n'appartenait  pas  aux  Puis- 
"  sances  de  juger  des  causes  qui  venaient  de  rompre  les  liens  qu'elles 
"  avaient  formes.  Mais  quand  elles  voyaient  ces  liens  rompus,  il  leur 
"  appartenait  d'atteindre  encore  I'objet  qu'elles  s'etaient  propose  en 
"  les  formant. 

"  II  leur  appartenait  d'assurer,  a  la  faveur  de  combinaisons  nou- 
"  velles,  cette  tranquillite  de  I'Europe,  dont  l'union  de  la  Belgique 
*'  avec  la  Hollande  avait  constitue  une  des  bases.     Les  Puissances 
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^'  y  etaient  imp^rieusement  appelees.  Elles  avaient  le  droit,  et  les 
"  evenemens  leur  imposaient  le  devoir,  d'empecher  que  les  Provinces 
"  Beiges,  devenues  independantes,  ne  portassent  atteinte  a  la  securite 
"  generale,  et  a  I'equilibre  Europeen. 

"  Un  tel  devoir  rendait  inutile  tout  concours  etrangcr.  Pour 
"  agir  ensemble,  les  Puissances  n'avaient  qu'a  consulter  leurs 
"  Traites,  qu'a  mesurer  I'etendue  des  dangers  que  leur  inaction  ou 
"  leur  desaccord  aurait  fait  naitre.  Les  demarches  des  Cinq  Cours 
"  a  I'effet  d'amener  la  cessation  de  la  lutte  entre  la  Hollande  et 
"  la  Belgique,  et  leur  ferme  resolution  de  mettre  fin  a  toute  mesure 
"  qui,  de  part  ou  d'autre,  aurait  eu  un  caractere  hostile,  furent  les 
"  premieres  consequences  de  I'identite  de  leurs  opinions  sur  la  valeur 
"  et  les  principes  des  transactions  solennelles  qui  les  lient. 

"  L'effusion  du  sang  s'arreta ;  la  Hollande,  la  Belgique,  et  meme 
"  les  Etats  voisins,  leur  sont  egalement  redevables  de  ce  bienfait. 

"  La  seconde  application  des  memes  principes  eut  lieu  dans  le 
"  Protocole  du  20  Decembre  1830. 

"  A  I'expose  des  motifs  qui  determinaient  les  Cinq  Cours,  cet 
"  Acte  associa  la  reserve  des  devoirs  dont  la  Belgique  resterait 
"  chargee  envers  I'Europe,  tout  en  voyant  s'accomplir  ses  vceux  de 
"  separation  et  d'independance. 

"  Chaque  nation  a  ses  droits  particuliers ;  mais  I'Europe  aussi  a 
"  son  droit — c'est  I'ordre  social  qui  le  lui  a  donne. 

"  Les  Traites  qui  regissent  I'Europe,  la  Belgique,  devenue  inde- 
"  pendante,  les  trouvait  flxits  et  en  vigueur.  Elle  devait  done  les 
"  respecter,  et  ne  pouvait  pas  les  enfreindre.  En  les  respectant, 
"  elle  se  conciliait  avec  I'interet  et  le  repos  de  la  grande  commu- 
"  naute  des  Etats  Europeens.  En  les  enfreignant,  elle  etit  amene 
"  la  confusion  et  la  guerre.  Les  Puissances  seules  pouvaient  pre- 
''  venir  ce  malheur,  et  puisqu'elles  le  pouvaient,  elles  le  devaient. 
''  Elles  devaient  faire  prevaloir  la  salutaire  maxime,  que  les  evene- 
"  mens  qui  font  naitre  en  Europe  un  Etat  nouveau  ne  lui  donnent 
"  pas  plus  le  droit  d'alterer  le  systeme  general,  dans  lequel  il  entre, 
"  que  les  changemens,  survenus  dans  la  condition  d'un  Etat  ancien, 
"  ne  I'autorisent  a  se  croire  delie  de  ses  engagemens  anterieurs. 
"  Maxime  de  tous  les  peuples  civilises;  maxime  qui  se  rattache 
"  au  principe  meme  d'apres  lequel  les  Etats  survivent  a  leurs  Gou- 
"  vernemens,  et  les  obligations  imprescriptibles  des  Traites,  a  ceux 
"  qui  les  contractent;  maxime,  enfin,  qu'on  n'oublierait  pas,  sans 
"  faire  retrograder  la  civilisation,  dont  la  morale  et  la  foi  publiques 
''  sont  heureusement  et  les  premieres  consequences  et  les  premieres 
''  garanties. 

"  Le  Protocole  du  20  Decembre  fut  I'expression  de  ces  verites; 
"  il  statua,  '  Que  la  Conference  s'occuperait  de  discuter  et  de  con- 
"  certer  les  nouveaux  arrangemens  les  plus  propres  a  combiner 
''  I'independance  future  de  la  Belgique  avec  les  stipulations  des 
"  Traites,  avec  les  interets  et  la  securite  des  autres  Etats,  et  avec  la 
"  conservation  de  I'equilibre  Em-opeen. 

o  o  2 
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*'  Les  Puissances  venaient  d'indiqner  ainsi  le  but  auquel  elles 
"  devaient  marcher.  EUes  y  marclierent  fortes  de  la  purete  de  leurs 
"  intentions,  et  de  leur  impartialite.  Tandis  que,  d'un  c6te,  par 
"  leur  Protocole  du  18  Janvier,  elles  repoussaient  des  pretentions 
"  qui  seront  to uj ours  inadmissibles,  de  I'autre,  elles  pesaient  avec  le 
"  soin  le  plus  scrupuleux  toutes  les  opinions  qui  etaient  mutuelle- 
*'  ment  emises,  tous  les  titres  qui  etaient  reciproquement  invoques. 
"  De  cette  discussion,  approfondie  des  diverges  communications 
"  faites  par  les  Plenipotentiaires  de  Sa  MajesteleRoi  des  Pays-Bas, 
"  et  par  les  Commissaires  Beiges,  resulta  le  Protocole  definitif  du 
"  20  Janvier  1831. 

"  II  etait  a  pr^voir  que  la  premiere  ardeur  d'une  independance 
"  naissante  tendrait  a  franchir  les  justes  bornes  des  Traites  et  des 
''  obligations  qui  en  derivent.  Les  Cinq  Cours  ne  pouvaient  nean- 
"  moins  admettre  en  faveur  des  Beiges  le  droit  de  faire  des  con- 
"  quetes  sur  la  Hollande,  ni  sur  d'autres  Etats.  Mais  obligees  de 
"  resoudre  des  questions  de  territoire  essentiellement  en  rapport 
''  avec  leurs  propres  Conventions  et  leurs  propres  interets,  les  Cinq 
"  Cours  ne  consacrerent,  a  I'egard  de  la  Belgique,  que  les  maximes 
"  dont  elles  s'etaient  fait  a  elles-memes  une  loi  rigoureuse. 

"  Assurement  elles  ne  sortaient  ni  des  bornes  de  la  justice  et  de 
"  I'equite,  ni  des  regies  d'une  saine  politique,  lorsqu'en  adoptant 
"  impartialement  les  limites  qui  separaient  la  Belgique  de  la  Hol- 
''  lande  avant  leur  reunion,  elles  ne  refusaient  aax  Beiges  que  le 
"  pouvoir  d'envahir :  ce  pouvoir  elles  ont  rejete,  parce  qu'elles  le 
•'  considerent  comme  subversif  de  la  paix  et  de  I'ordre  social. 

"  Les  Puissances  avaient  encore  a  deliberer  sur  d'autres  ques- 
"  tions  qui  se  rattachaient  a  leurs  Traites,  et  qui  ne  pouvaient 
"  par  consequent  etre  soumises  a  des  decisions  nouvelles,  sans  leur 
"  concours  direct. 

"  D'apres  le  Protocole  du  20  Decembre,  les  Instructions  et  les 
"  Pleins  Pouvoirs  demandes  pour  les  Commissaires  Beiges,  qui 
"  seraient  envoyes  a  Londres,  devaient  embrasser  tous  les  objets 
"  de  la  negociation.  Cependant,  ces  Commissaires  arriverent  sans 
"  autorit^  sufRsante,  et,  sur  plusieurs  points  importans,  sans  infor- 
"  mations ;  et  les  circonstances  n'admettaient  point  de  retard. 

"  Les  Puissances,  par  le  Protocole  du  27  Janvier,  ne  firent  nean- 
"  moins  d'une  part  qu'enumerer  les  charges  inherentes,  soit  au 
"  Territoire  Beige,  soit  au  Territoire  Hollandais,  et  se  bornerent  a 
a  proposer,  de  I'autre,  des  arrangemens  fondes  sur  une  reciprocite 
"  de  concessions,  sur  les  moyens  de  conserver  k  la  Belgique  les 
"  marches  qui  ont  le  plus  contribue  a  sa  richesse,  et  sur  la  notoriete 
''  meme  des  Budgets  publics  du  Royaume  des  Pays-Bas. 

"  Dans  ces  arrangemens  la  mediation  des  Puissances  sera  tou- 
"  jours  requise ;  car,  sans  elle,  ni  les  parties  interessees  ne  par- 
"  viendraient  a  s'entendre,  ni  les  stipulations  auxquelles  les  Cinq 
*'  Cours  ont  pris  en  1814  et  1815  une  part  immediate,  ne  pour- 
"  raient  se  modifier. 
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''  L'adhesion  de  Sa  Majeste  le  Roi  des  Pays-Bas  aux  Protocoles 
"  du  20  et  du  27  Janvier  1831,  a  repondu  aux  soins  de  la  Confe- 
"  rence  de  Londres. 

"  Le  nouveau  mode  d'existence  de  la  Belgique,  et  sa  neutralite, 
"  re9urent  ainsi  une  sanction  dont  ils  ne  pouvaient  se  passer.  II 
"  ne  restait  plus  a  la  Conference  que  d'arreter  ses  resolutions  rela- 
"  tives  a  la  protestation  faite  en  Belgique  contre  le  premier  de  ces 
"  Protocoles,  d'autant  plus  important  qu'il  est  fondamental. 

"  Cette  protestation  invoque  d'abord  un  droit  de  post-liminio  qui 
"  n'appartient  qu'aux  Etats  independans,  et  qui  ne  saurait  par 
"  consequent  appartenir  a  la  Belgique,  puisqu'elle  n'a  jamais  et6 
"  comptee  au  nombre  de  ces  Etats.  Cette  meme  protestation 
"  mentionne  en  outre  des  cessions  faites  a  une  Puissance  tierce,  et 
"  non  a  la  Belgique,  qui  ne  les  a  pas  obtenues,  et  qui  ne  peut  s'en 
"  prevaloir. 

"  La  nullite  de  semblables  pretentions  est  evidente.  Loin  de 
"  porter  atteinte  au  Territoire  des  anciennes  Provinces  Beiges,  les 
^'  Puissances  n'ont  fait  que  declarer  et  maintenir  I'integrite  des 
"  Etats  qui  Tavoisinent.  Loin  de  resserrer  les  limites  de  ces  Pro- 
"  vinces,  elles  j  ont  compris  la  Principaute  de  Liege,  qui  n'en  faisait 
"  point  partie  autrefois. 

''  Du  reste,  tout  ce  que  la  Belgique  pouvait  desirer,  elle  Ta  ob- 
*'  tenu :  separation  d'avec  la  Hollande,  independance,  siirete  ex- 
"  terieure,  garantie  de  son  Territoire  et  de  sa  neutralite,  libre 
"  navigation  des  fleuves  qui  lui  servent  de  debouches,  et  paisible 
"  jouissance  de  ses  libertes  nationales. 

"  Tels  sont  les  arrangemens  auxquels  la  protestation  dont  il  s'agit 
"  oppose  le  dessein,  publiquemeut  avoue,  de  ne  respecter  ni  les 
"  possessions  ni  les  droits  des  Etats  limitrophes. 

"  Les  Plenipotentiaires  des  Cinq  Cours,  considerant  que  de  pa~ 
"  reilles  vues  sont  des  vues  de  conquete,  incompatibles  avec  les 
"  Traites  existans,  avec  la  paix  de  I'Europe,  et  par  consequent  avec 
"  la  neutralite  et  I'independance  de  la  Belgique,  declarent : — 

"  1^  Qu'il  demeure  entendu,  comme  il  I'a  ete  des  I'origine,  que 
"  les  arrangemens  arretes  par  le  Protocole  du  20  Janvier  1831,  sont 
"  des  arrangemens  fondamentaux  et  irre vocables. 

"  2*^.  Que  I'independance  de  la  Belgique  ne  sera  reconnue,  par 
"  les  Cinq  Puissances,  qu'aux  conditions  et  dans  les  limites  qui 
"  resultent  desdits  arrangemens  du  20  Janvier  1831. 

"  3°.  Que  le  principe  de  la  neutralite  et  de  I'inviolabilite  du 
"  Territoire  Beige,  dans  les  limites  ci-dessus  mentionnees,  reste  en 
"  vigueur,  et  obligatoire  pour  les  Cinq  Puissances. 

"  4^.  Que  les  Cinq  Puissances,  fideles  a  leurs  engagemens,  se  re 
"  connaissent  le  plein  droit  de  declarer  que  le  Souverain  de  la 
"  Belgique  doit  repondre  par  sa  position  personnelle  au  principe 
"  d'existence  de  la  Belgique  meme,  satisfaire  a  la  siirete  des  autres 
''  Etats,  accepter  sans  aucune  restriction,  comme  I'avait  fait  Sa 
"  Majeste  le  Koi  des  Pays-Bas  par  le  Protocole  du  21  Juillet  1814, 
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''  tons  les  arrangemens  fondamentaux  renfermes  dans  le  Protocole 
"  du  20  Janvier  1831,  et  etre  a  meme  d'en  assurer  aiix  Beiges  la 
"  paisible  jouissance. 

"  5''.  Que  ces  premieres  conditions  remplies,  les  Cinq  Puissances 
"  continueront  d'employer  leurs  soins  et  leurs  bons  offices  pour 
"  amener  Tadoption  reciproque  et  la  mise  a  execution  des  autres 
"  arrangemens  necessites  par  la  separation  de  la  Belgique  d'avec  la 
"  Hollande. 

"  6°.  Que  les  Cinq  Puissances  reconnaissent  le  droit,  en  vertu 
"  duquel  les  autres  Etats  prendraient  telles  mesures  qu'ils  juge- 
"  raient  necessaires,  pour  faire  respecter  on  pour  retablir  leur 
*'  autorite  legitime  dans  tons  les  pays  a  eux  appartenant  sur  lesquels 
"  la  protestation  mentionnee  plus  haut  eleve  des  pretentions,  et  qui 
*'  sont  situes  liors  du  Territoire  Beige  declare  neutre. 

"  7°.  Que  Sa  Majeste  le  Roi  des  Pays-Bas  ayant  adhere,  sans 
"  restriction,  par  le  Protocole  du  19  Fevrier  1831,  anx  arrange- 
"  mens  relatifs  a  la  separation  de  la  Belgique  d'avec  la  Hollande, 
"  toute  entreprise  des  Autorites  Beiges  sur  le  Territoire  que  le 
''  Protocole  du  20  Janvier  a  declare  Hollandais,  serait  envisagee 
*'  comme  un  renouvellement  de  la  lutte  a  laquelle  les  Cinq  Puis- 
''  sances  ont  r^solu  de  mettre  un  terme. 

"  ESTERHAZY, 

"  Talleyrand, 

"  BULOW, 

"  LlEVEN   WaSSENBERG, 

"  Palmerston, 
"  Matuszewic." 


APPENDIX  II.— Page  50,  Part  V.,  Chap.  V.,  s.  xxxi. 

Frauds  upon,  and  Breaches  of  Foreign  Municipal  Law,  not 
cognisable  in  the  courts  of  england,  or  of  the  united 
States  of  North  America. 

No.  1. 

The  principle  referred  to  in  the  text,  that  a  nation  which  protects 
the  forgers  of  the  coin  of  another  nation,  commits  an  international 
offence,  ought,  as  Mr.  Chitty  reasonably  remarks  in  his  note  upon 
the  passage  in  Vattel,  to  be  so  extended  as  to  deny  effect  to  any 
fraud  upon  the  Government  or  subjects  of  a  foreign  State.  A 
different  rule,  however,  certainly  prevails  both  in  England  and  in 
the  United  States  of  North  America. 

As  to  England,  the  case  usually  referred  to  as  being  that  in 
which  a  contrary  principle  was  laid  down,  is  Boucher  v.  Lawsorij 
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in  which  the  opinion  of  Lord  Hardwicke,  then  Chief  Justice  of  the 
King's  Bench,  is  thus  recorded: — "I  think  the  unlawfulness  of 
"  the  trade  makes  no  difference,  for  it  is  not  material  to  us  what 
"  the  law  of  Portugal  is,  but  what  the  law  of  England  is ;  and  here 
''  in  England  it  is  not  only  a  lawful  trade,  but  very  much  encou- 
"  raged"  (i). 

This  judgment  was  delivered  in  the  9th  year  of  George  II. 


No.  2. 

In  the  15th  year  of  George  III.,  the  following  case  was  tried  in 
the  Court  of  King's  Bench  (  j) : — 

HOLMAN  et  aV  versus  johnson,  alias  newland. 

"  Assumpsit  for  goods  sold  and  delivered  ,  Plea  non-assumpsit 
"  and  verdict  for  the  plaintiff.  Upon  a  rule  to  shew  cause  why  a 
"  new  trial  should  not  be  granted.  Lord  INIansfield  reported  the  case, 
"  which  was  shortly  this :  The  plaintiff  who  was  a  resident  at,  and 
"  an  inhabitant  of  Dunkirk,  together  with  his  partner,  a  native  of 
''  that  place,  sold  and  delivered  a  quantity  of  tea,  for  the  price  of 
''  which  the  action  was  brought,  to  the  order  of  the  defendant, 
''  knowing  it  was  intended  to  be  smuggled  by  him  into  England. 
"  They  had  however  no  concern  in  the  smuggling  scheme  itself, 
''  but  merely  sold  this  tea  to  him,  as  they  would  have  done  to 
"  any  other  person  in  the  common  and  ordinary  course  of  their 
''  trade. 

"  Mr.  Mansfield,  in  support  of  the  rule,  insisted,  that  the  con- 
*'  tract  for  the  sale  of  this  tea  being  founded  upon  an  intention  to 
**  make  an  illicit  use  of  it,  which  intention  and  purpose  was  with 
''  the  privity  and  knowledge  of  the  plaintiff,  he  was  not  entitled  to 
"  the  assistance  of  the  laws  of  this  country  to  recover  the  value  of 
"  it.  He  cited  Huberus,  vol.  ii.  pp.  538,  539,  and  Robinson  v.  Bland, 
"  to  shew  that  the  contract  must  be  judged  of  by  the  laws  of  this 
*'  country,  and  consequently  that  an  action  for  the  price  of  the  tea 
"  could  not  be  supported  here. 

"  Mr.  Dunning,  Mr.  Davenport,  and  Mr.  BuUer,  contra^  for  the 
"  plaintiff,  contended,  that  the  contract  being  compleat  by  the  de- 
"  livery  of  the  goods  at  Dunkirk,  where  the  plaintiff  might  law- 
'*  fully  sell,  and  the  defendant  lawfully  buy,  it  could  neither  directly 
"  nor  indirectly  be  said  to  be  done  in  violation  of  the  laws  of  this 
"  country ;  consequently  it  was  a  good  and  valid  contract,  and  the 
"  plaintiff  entitled  to  recover.  It  was  of  no  moment  or  concern  to 
"  the  plaintiff  what  the  defendant  meant  to  do  with  the  tea,  nor  had 

(i)   Cases  temp.  Hardioicke,  p.  198. 
{j)   Coioper's  Reports,  pp.  341-5. 
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"  he  any  interest  in  the  event.  If  he  had,  or  if  the  contract  had 
"  been  that  the  plaintiff  should  deliver  the  tea  in  England,  it  would 
"  have  been  a  different  question  ;  but  there  was  no  such  under- 
*'  taking  on  his  part.  They  pressed  the  argument  ah  inconvenienti^ 
"  and  cited  several  cases  : — MSS.  at  Ni.  Pri.  before  Lord  Mansfield, 
"  sittings  in  London. — An  action  brought  by  the  plaintiffs,  who 
"  were  lace-merchants  in  Paris,  for  laces  (which  were  contraband 
"  in  this  country),  sold  and  delivered  to  the  defendant's  order  at 
*'  Calais.  The  question  made  was,  whether  the  vendor  of  contra- 
"  band  goods  at  Paris  was  not  bound  to  run  the  risk  of  their  being 
"  smuggled  into  this  country.  But  Lord  Mansfield  held,  that  as 
"  the  contract  on  the  part  of  the  plaintiff  was  compleat  by  his  de- 
*'  livering  the  laces  at  Calais,  he  was  clearly  entitled  to  recover, 
*'  and  the  jury  found  a  verdict  accordingly. — Faikney  v.  Keynous 
"  and  Richardson,  East.  7  Geo.  3.  B.  R.  since  re23orted  in  4  Bur. 
"  2069,  and  1  Black.  633,  where  one  partner  in  a  stock-jobbing  con- 
"  tract  lent  the  other  1,500Z.  to  pay  his  moiety  o£  the  differences  on 
"the  rescounter  day;  and  though  this  was  pleaded  to  the  bond, 
*'  the  Court  upon  demurrer  overruled  the  plea,  and  held  the 
''  plaintiff  was  entitled  to  recover.  Bruston  v.  Clifford,  in  Chan., 
"  before  Lord  Camden,  4th  December,  1767.  Alsibrook  v.  Hall, 
*'  in  C.B.,  where  money  paid  for  the  defendant  for  a  gaming  debt 
"  was  held  recoverable  by  the  plaintiff. 

"  Lord  Mansfield. — '  There  can  be  no  doubt  but  that  every  action 
*'  tried  here  must  be  tried  by  the  law  of  England  ;  but  the  law 
"  of  England  says,  that  in  a  variety  of  instances,  with  regard  to 
''  contracts  legally  made  abroad,  the  laws  of  the  country  where  the 
*'  cause  of  action  arose  shall  govern. — There  are  a  great  many 
"  cases  which  every  country  says  shall  be  determined  by  the  laws 
"  of  foreign  countries  where  they  arise.  But  I  do  not  see  how  the 
*'  principles  on  which  that  doctrine  obtains  are  applicable  to  the 
"  present  case.  For  no  country  ever  takes  notice  of  the  revenue 
"  laws  of  another. 

"  '  The  objection,  that  a  contract  is  immoral  or  illegal  as  between 
"  plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth 
'■'■  of  the  defendant.  It  is  not  for  his  sake,  howevei-,  that  the  cb- 
"  jcction  is  ever  allowed ;  but  it  is  founded  in  general  princijjles  of 
"  policy,  which  the  defendant  has  the  advantage  of,  contrary  to 
"  the  real  justice,  as  between  him  and  the  plaintiff,  by  accident,  if 
"  I  may  so  say.  The  principle  of  public  policy  is  this  :  ex  dolo 
''  malo  non  oritur  actio.  No  Court  will  lend  its  aid  to  a  man  who 
"  founds  his  cause  of  action  upon  an  immoral  or  an  illegal  act.  If, 
"  from  the  plaintiff's  own  stating  or  otherwise,  the  cause  of  action 
*'  appears  to  arise  ex  turpi  causa,  or  the  transgression  of  a  positive 
"  law  of  this  country,  then  the  Court  says  he  has  no  right  to 
"  be  assisted.  It  is  upon  that  ground  the  Court  goes  ;  not  lor  the 
*'  sake  of  the  defendant,  but  because  they  will  not  lend  their  aid 
"  to  such  a  plaintiff.     So  if  the  plaintiff  and  defendant    were  to 
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change  sides,  and  the  defendant  was  to  bring  his  action  against 
the  plaintiff,  the  latter  would  then  have  the  advantage  of  it ; 
for  where  both  are  equally  in  fault,  potior  est  conditio  de- 
fendentis. 

"  '  The  question  therefore  is,  whether  in  this  case  the  plaintiff's 
demand  is  founded  upon  the  ground  of  any  immoral  act  or  con- 
tract, or  upon  the  ground  of  his  being  guilty  of  anything  which 
is  prohibited  by  a  positive  law  of  this  country. —  An  immoral 
contract  it  certainly  is  not ;  for  the  revenue  laws  themselves,  as 
well  as  the  offences  against  them,  are  all  positivi  juris.  What, 
then,  is  the  contract  of  the  plaintiff?  It  is  this  :  being  a  resident 
and  inhabitant  of  Dunkirk,  together  with  his  partner,  who  was 
born  there,  he  sells  a  quantity  of  tea  to  the  defendant,  and  de- 
livers it  at  Dunkirk  to  the  defendant's  order,  to  be  paid  for  in 
ready  money  there,  or  by  bills  drawn  personally  upon  him  m 
England.  This  is  an  action  brought  merely  for  goods  sold  and 
delivered  at  Dunkirk.  Where  then,  or  in  what  respect,  is  the 
plaintiff  guilty  of  any  crime  ?  Is  there  any  law  of  England  trans- 
gressed by  a  person  making  a  compleat  sale  of  a  parcel  of  goods 
at  Dunkirk,  and  giving  credit  for  them  ?  The  contract  is  com- 
pleat and  nothing  is  left  to  be  done.  The  seller,  indeed,  knows 
what  the  buyer  is  going  to  do  with  the  goods,  but  has  no  con- 
cern in  the  transaction  itself.  It  is  not  a  bargain  to  be  paid  in 
case  the  vendee  should  succeed  in  landing  the  goods;  but  the 
interest  of  the  vendor  is  totally  at  an  end,  and  his  contract  com- 
pleat by  the  delivery  of  the  goods  at  Dunkirk. 
'*  '  To  what  a  dangerous  extent  would  this  go  if  it  was  to  be  held 
a  crime.  If  contraband  deaths  are  bought  in  France,  and  brought 
home  hither  ;  or  if  glass  bought  abroad,  which  ought  to  pay  a 
great  duty,  is  run  into  England ;  shall  the  French  taylor  or  the 
glass-manufacturer  stand  to  the  risk  or  loss  attending  their  being 
run  into  England  ?  Clearly  not.  Debt  follows  the  person,  and 
may  be  recovered  in  England,  let  the  contract  of  debt  be  made 
where  it  will ;  and  the  law  allows  a  fiction  for  the  sake  of  ex- 
pediting the  remedy.  Therefore  I  am  clearly  of  opinion,  that 
the  vendors  of  these  goods  are  not  guilty  of  nny  offence,  nor 
have  they  transgressed  against  the  provisions  of  any  act  of  Par- 
liament. 

"  '  I  am  very  glad  the  old  books  have  been  looked  into.  The 
doctrine  Huberus  lays  down  is  founded  in  good  sense,  and  upon 
general  principles  of  justice.  I  entirely  agree  with  him.  He 
puts  the  very  case  in  question,  thus :  Tit.  de  conjlictu  legum, 
vol.  ii.  p.  539.  "  In  certo  loco  merces  quasdam  prohibita?  sunt. 
Si  vendantur  ibi,  contractus  est  nidlus.  Verum,  si  merx  eadem 
alibi  sit  vendita,  ubi  non  erat  inierdicta,  emptor  condemnabitur, 
quia  contractus  inde  ab  initio  validus  fuit."  Translated,  it 
might  be  rendered  thus :  In  England,  tea,  which  has  not  paid 
duty,  is  prohibited ;  and  if  sold  there,  the  contract  is  mdl  and 
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'  void.  But  if  sold  and  delivered  at  a  place  where  it  is  not  prohi- 
'  bited,  as  at  Dunkirk,  and  an  action  is  brought  for  the  price  of  it 
'  in  England,  the  buyer  shall  be  condemned  to  pay  the  price  ;  be- 
'  cause  the  original  contract  was  good  and  valid. — He  goes  on 
'  thus :  "  Verum  si  nierces  venditae  in  alter o  loco,  ubi  prohibitae 
'  sunt,  essent  tradendce,  jam  non  fieret  condemnatio,  quia  repugna- 
'■  ret  hoc  juri  et  commodo  reipublicaj  qua?  merces  prohibuit." 
'  Apply  this  in  the  same  manner. — But  if  the  goods  sold  were  to 
'  be  delivered  in  England,  where  they  are  prohibited,  the  contract 
'  is  void,  and  the  buyer  shall  not  be  liable  in  action  for  the 
'  price,  because  it  would  be  an  inconvenience  and  prejudice  to  the 
'  State  if  such  an  action  could  be  maintained. 

*'  '  The  gist  of  the  whole  turns  upon  this, — that  the  conclusive  de- 
'  livery  was  at  Dunkirk.  If  the  defendant  had  bespoke  the  tea  at 
'  Dunkirk  to  be  sent  to  England  at  a  certain  price,  and  the  plain- 
'  tiff  had  undertaken  to  send  it  into  England,  or  had  had  any 
'  concern  in  the  running  it  into  England,  he  would  have  been  an 
'  offender  against  the  laws  of  this  country.  But  upon  the  facts  of 
'  the  case,  from  the  first  to  the  last,  he  clearly  has  offended  jigainst 
'  no  law  of  England.  Therefore  let  the  rule  for  a  new  trial  be 
'  discharged.' 

"  The  three  other  judges  concurred." 


No.  3. 

In  the  4th  year  of  George  IV.,  the  folloAving  case  was  decided  in 
the  Court  of  King's  Bench  (Jc)  : — 

JAMES    V.    CATHERWOOD. (^Juue    1823.) 

"  Assumpsit  for  money  lent.  Plea,  first,  non-assumpsit,  and 
"  second,  the  Statute  of  Limitations.  At  the  trial  before  Abbott, 
"  C.J.,  at  the  Second  Middlesex  Sittings  in  Easter  Terra,  it  ap- 
"  peared  that  the  money  in  question  was  lent  by  plaintiff  to  defen- 
"  dant  in  France,  in  the  year  1814,  where  both  parties  then  resided. 
"  To  prove  the  loan,  receipts  for  the  money,  dated  in  the  year 
''  1817,  and  signed  by  the  defendant,  but  not  stamped,  were  ten- 
''  dered  in  evidence.  The  defendant's  counsel  objected  to  those 
"  receipts  as  inadmissible,  and  oflfered  to  show,  that  by  the  law  of 
"  France,  such  receipts  required  a  stamp  ;  but  the  learned  judge 
"  being  of  opinion  that  they  were  admissible  here,  as  acknowledg- 
"  ments  of  the  debt,  without  any  stamp,  rejected  that  evidence, 
"  and  the  plaintiff  had  a  verdict. 


(k)  3  Dowling  8f  Rylandh  Rejwrts,  pp.  190-1. 
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*'  Chitty  now  moved  for  a  new  trial,  on  the  ground  that  the  de- 
''  fendant  should  have  been  allowed  to  produce  evidence  of  the  law 
"  of  France,  to  show  that  in  that  country  such  receipts  were  not  legal 
"  without  a  stamp,  and  contended,  that  as  every  contract  must  be 
"  entered  into  in  conformity  with  the  lex  loci,  it  was  competent  to 
"  the  defendant  to  show  that  this  contract  had  not  so  been  entered 
"  into.  (Best,  J. — '  Can  we  take  notice  of  the  revenue  laws  of 
"  France  ?  '  Abbott,  C.  J. — '  That  is  the  question.  In  the  time  of 
''  Lord  Hardwicke,  it  became  a  maxim,  that  the  Courts  of  this 
*'  country  will  not  take  notice  of  the  revenue  laws  of  a  foreign 
"  State.  There  is  no  reciprocity  between  nations  in  this  respect. 
''  Foreign  states  do  not  take  any  notice  of  our  stamp  laws,  and  why 
'^  should  we  be  so  courteous  to  them  when  they  do  not  give  effect 
"  to  ours?')  There  certainly  was  a  dictum  of  Lord  Hardwicke, 
"  that  an  English  Court  cannot  take  notice  of  the  revenue  laws  of 
"  a  foreign  country,  but  there  was  no  solemn  decision  upon  that 
"  point,  which  seems  rather  to  have  been  taken  for  granted  than 
"  grounded  on  any  authority.  It  is  admitted  by  foreign  writers, 
"  and  others,  that  though  an  instrument  made  in  a  foreign  country 
"  may  not  be  admissible  in  evidence,  yet  it  does  not  make  it  void ; 
"  but  that  if  any  use  is  to  be  made  of  it,  evidence  must  be  adduced 
*'  to  show  that  it  has  been  framed  according  to  the  lex  loci.  Upon 
"  this  principle  it  is  a  matter  worthy  of  further  consideration, 
"  whether  it  was  not  competent  to  the  defendant  to  show  that,  by 
"  the  law  of  France,  these  receipts  would  not  be  binding  in  that 
"  country  unless  stamped. 

*'  Abbott,  C.  J. — '  This  point  is  too  plain  for  argument.  It  has 
"  been  settled,  or  at  least  considered  as  settled,  ever  since  the  time 
"  of  Lord  Hardwicke,  that  in  a  British  Court  we  cannot  take  notice 
"  of  the  revenue  laws  of  a  foreign  State.  It  would  be  productive  of 
*'  prodigious  inconvenience,  if  in  every  case  in  which  an  instrument 
"  was  executed  in  a  foreign  country,  we  were  to  receive  in  evidence 
*'  what  the  law  of  that  country  was,  in  order  to  ascertain  whether 
''  the  instrument  was  or  was  not  valid.  Nothing  must  be  taken  by 
''  the  motion.' 

"  Holroyd,  J.  (Z),  and  Best,  J.,  concurred. 

''  Rule  refused." 


No.  4. 

It  is  difficult  to  strive  against  the  authority  of  Hardwicke,  Mans- 
field, and  Tenterden,  but  the  international  jurist  must  lament  that 
a  more  liberal  view  of  international  obligations,  by  way  of  comity 
at  least,  has  not  been  taken  by  these  great  luminaries  of  the  Eng- 


(l)  Bayley,  J.,  was  absent. 
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lish  law.  And  it  is  right  to  add  that  the  authority  of  Stowell  sup- 
ports a  case  of  gross  fraud  upon  an  enemy  which  it  is  difficult  to 
reconcile  with  the  laxest  views  of  belligerent  morality.  The  case 
is  as  follows  : — 

Case  of  the  "London"  (m). 

"  This  was  also  the  case  of  a  British  ship  and  cargo,  captured  by 
*'  an  American  privateer,  the  captain  of  which  offered  to  restore 
"  the  ship  and  cargo  to  the  master,  on  condition  of  his  drawing  a 
"  bill  for  IjOOOZ.,  payable  in  London.  The  master  accepted  the 
"  restitution  on  these  terms,  and  accordingly  drew  a  bill  to  that 
"  amount ;  but  took  care  to  send  advices  to  London  in  time  to 
"  prevent  payment  of  it.  A  demand  was  now  made  by  hiin  for 
"  salvage  on  the  cargo,  as  recaptured  from  the  enemy.  The  value 
"  of  the  cargo  was  stated  to  be  from  1,500Z.  to  2,000L 

"  The  Court  gave  him  one-tenth  and  his  expenses." 


No.  5. 

To  these  cases  it  should  be  added  that  it  Avas  actually  held,  in 
the  case  of  Smith  v.  Marconnay  (n),  "  that  the  maker  of  paper  in 
"  England,  knowingly  made  by  him  for  the  purpose  of  forging 
"  assignats  upon  the  same,  to  be  exported  to  France  in  order  to 
"  commit  frauds  there  on  other  persons,  might  recover  damages  for 
"  not  accepting  such  paper  pursuant  to  contract." 

The  same  doctrine  has  been  held  by  the  American  Courts  in 
A'arious  cases.  But  Dr.  Story,  in  his  Commentaries  on  the  Conflict 
of  Laws,  speaking  as  a  jurist,  reprobates,  with  Pothier,  the  principle 
of  these  decisions.  Dr.  Story  says — "  It  might  be  different,  accord- 
"  ing  to  the  received,  although  it  should  seem  upon  principle  inde- 
"  fensible,  doctrine  of  judicial  tribunals,  if  the  contract  were  made 
"  in  some  other  country,  or  in  the  foreign  country  to  which  the 
"  parties  belong ;  for  (as  has  been  seen)  it  has  been  long  laid  down 
"  as  a  settled  principle,  that  n  o  nation  is  bound  to  protect,  or  to 
"  regard  the  revenue  laws  of  another  country ;  and,  therefore,  a 
"  contract  made  in  one  country  by  subjects  or  residents  there  to  evade 
"  the  revenue  laws  of  another  country,  is  not  deemed  illegal  in  the 
"  country  of  its  origin.  Against  this  principle  Pothier  (o)  has 
"  argued  strongly,  as  being  inconsistent  with  good  faith  and  the 
"  moral  duties  of  nations.  Valin  (ji>),  however,  supports  it;  and 
"  Emerigon  (^)  defends  it,  upon  the  unsatisfactory  ground,  that 
"  smuggling  is  a  vice  common  to  all  nations.     An  enlightened  policy, 

(wi)  2  Dodson's  Admiralty  Reports^  74. 

(w)  2  Peake's  Reports,  8L 

(o)  Pothier,  Assur.  n.  58. 

(^>)  2  Valin.  Comm.  art.  49,  p.  127. 

(g)  Emerigon.  c.  8,  s.  5,  pp.  212,  215. 
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*'  founded  upon  national  justice  as  well  as  national  interest,  would 
"  seem  to  favour  the  opinion  of  Pothier  in  all  cases  where  positive 
"  legislation  has  not  adopted  the  principle  as  a  retaliation  upon  the 
"  narrow  and  exclusive  revenue  system  of  another  nation.  The 
"  contrary  doctrine  seems,  however,  firmly  established  in  the  actual 
"  practice  of  modern  nations,  without  any  such  discrimination, 
"  too  firmly,  perhaps,  to  be  shaken,  except  by  some  legislative  Act 
'^  abolishing  it"  (?-). 

The  passage  in  Pothier  to  which  Dr.  Story  refers  is  as  follows  : — 
"  Lorsque  I'arret  a  ete  fait  pour  cause  de  contrebande,  et  que  les 
''  marchandises  assurees  s'etant  trouvees  de  contrebande  ont  ete 
''  confisquees,  cette  perte  doit-elle  tomber  sur  les  assureurs  ?  Par 
"  exemple,  un  negociant  fran^ois  a  fait  charger  en  Espagne  clan- 
"  destinement  des  marchandises  de  soierie,  contre  les  loix  d'Espagne, 
*'  qui  en  defendent  I'exportation  :  le  vaisseau  a  ete  arrete  par  les 
*'  ofhciers  du  Roi  d'Espagne,  et  les  marchandises  confisquees,  comme 
"  etant  chargees  en  contrebande.  Les  assureurs  sont-ils  tenus  de 
"  cette  perte  ?  Valin  tient  I'affirmative,  pourvu  que  les  assureurs 
"  aient  eu  connoissance  que  les  marchandises  qu'on  a  fait  assurer 
"  etoient  de  contrebande  :  car  s'ils  I'avoient  ignore,  il  n'est  pas 
"  douteux,  en  ce  cas,  qu'ils  n'en  seroient  pas  tenus  :  ils  ne  pourroient 
''  pas  etre  censes  s'etre  soumis  au  risque  de  la  confiscation  pour 
"  cause  de  contrebande,  n'ayant  fas  de  connoissance  que  les  mar- 
"  chandises  fussent  de  contrebande  "  (s). 

It  appears  that  the  judicial  tribunals  in  Prussia  do,  to  their  great 
credit  be  it  said,  hold  that  a  contract  relating  to  the  smuggling  into 
a  foreign  country  of  goods  prohibited  by  the  revenue  laws  of  that 
country,  is  illegal  and  invalid,  as  being  contra  honos  mores  (guten 
Sitten  zuivider). — Ileffters,  Das  Europdische  Volkerrecht  der  Gegen- 
ivari,  §  31,  n.  21. 


APPENDIX  III.— Page   130,   Part  V., 
Chapter  YIII. 

Besides  the  cases  upon  the  interpretation  of  treaties,  referred  to  in 
the  text  at  page  135,  the  following  cases  should  be  consulted;  The 
Jonge  Josias  {Edward's  Admiralty  Reports,  P^ge  128)  decided 
upon  the  construction  of  the  convention  of  Cintra,  and  Sutton  v.  Sutton 
(1  Bussell  and  Mylne's  Reports,  663)  decided  upon  the  treaty  of  1794 
between  Great  Britain  and  the  United  States.  Eeference  may  also 
be  made  to  the  Inter pretatio,  §  4.  Pads  Monasteriensis,  30  Januar. 
1648,  in  Bynhershoek,  Qucestiones  Juris  Fublici,  lib.  ii.  cap.  20. 

(?')  Story,  Conjlict  of  Laius,  c.  viii.  s.  257,  p.  333. 
(s)  Pothier,  Q^uvres,  du  Trcdte  de  Contrat  d' Assurance,  t.  iii.  c.  i.  sect.  2, 
art.  2,  R.  2,  p.  68. 
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APPENDIX  IV.— Page  133,  Part  VI.,  Chap.  I. 

RIGHTS   OF    SOVEREIGNS. 

DECISIONS   IN   THE    FRENCH    COURTS. 

Tribunal  du  Havre. 

(Correspondance  particuliere.) 

Audiences  des  10,  23  et  25  Mai. 

AFFAIRE    DE    M^    BLANCHET,    AVOCAT,    CONTRE    LE    PRESIDENT    DE    LA 
REPUBLIQUE   d'hAITI  (a). 

"  A  l'audience  du  10,  M^  Blanch  et  a  replique.  Apres  de  nou- 
*'  veaux  details  sur  1' importance  et  I'etendiie  de  ses  travaux,  il  con- 
"  tinue  ainsi : — 

"  '  Vous  avez  ete  paye,  m'a-t-on-dit !  II  est  vrai  que  la  commis- 
"  sion  instituee  par  le  president  Boyer  a  fait  un  savant  calcul 
"  d'economie  politique,  pour  etablir  que  j'avais  trop  re^u,  puisque 
"  la  somme  qui  m'avait  ete  payee  avait  ete  superieure  au  traite- 
''  ment  des  membres  du  corps  legislaiif;  mais  cette  decision  inspiree 
"  par  le  president  Boyer  est  ridicule.' 

"  Dans  la  consultation  de  M^  Isambert,  on  a  fait  un  autre  argu- 
"  ment.  Voyez  I'injustice  de  M^  Blanchet ;  il  accuse  le  president 
"  d'etre  ingrat,  de  ne  pas  recompenser  les  travaux  qu'il  a  demandes ; 
''  et  il  a  donne  10,000  francs  pour  I'infortune  des  hommes  de 
"  couleur,  sans  qu'aucune  demande  lui  ait  ete  adressee.  M^  Blan- 
"  chet  repond  nemo  Uberalis  nisi  liheratus.  M®  Isambert  salt  mieux 
"  que  personne  que  je  n'ai  pas  ete  paye  ;  il  en  a  la  conviction. 
"  (M^  Isambert  fait  im  geste  negatif )  M®  Blanchet  lit  alors  un 
"  passage  d'une  lettre  de  cet  avocat  du  10  Decembre  1826,  ou  il 
"  est  dit  qu'il  s'interposera  pour  que  M^  Blanchet  soit  traite  hono- 
"  rablement.  Done  a  cette  epoque  M^  Isambert  pensait  que  M® 
"  Blanchet  n'avait  pas  ete  convenablement  retribue.  II  est  vrai 
"  qu'il  pent  avoir  deux  consciences,  I'une  comme  homme  prive, 
''  I'autre  comme  jurisconsulte  et  homme  public. 

"  M®  Isambert  se  leve  et  demande  que  M®  Blanchet  soit  tenu  de 
"  lire  la  lettre  tout  entiere,  afin  qu'il  n'en  altere  pas  les  dispositions, 
'•'  comme  il  I'a  fait  pour  les  documens  lus  a  l'audience  du  3  Mai, 
"  qu'il  a  positivement  refuse  de  communiquer. 

"  M®  Blanchet  lit  la  lettre  ainsi  con^ue : — 

"  '  Mon  cher  confrere, —  Je  ne  puis  vous  communiquer  les  pieces 
"  (jue  vous  me  demandez  par  votre  billet  d'hier;   elles  ont  ete  desti- 

(«)  Gazette  des  Trihunaux,  27  Mai,  1827.     Num^ro  554. 


APPENDIX   IV.  575 

"  nees  au  president  seul  et  au  ministre  des  affaires  etrangeres,  on 
"  Ton  poursuit  I'affaire  diplomatiquement.  Elles  ne  m'appartiennent 
"  pas,  et  ne  doivent  pas  voir  le  jour.  Si  le  confiit  est  eleve,  vous 
"  aurez  tous  vos  moyens  de  defense. 

"  '  Je  vous  dirai  seulement  qu'on  a  ete  prodigieusement  etonne 
"  que  vous  ayez  appele  le  sieur  Jean-Pierre  Boyer  devant  les  Tri- 
"  bunaux,  tant  comme  particulier  que  comme  president  d'un  Etat 
"  souverain,  pour  un  travail  confidentiel  que  Ton  dit  vous  avoir  ete 
"  confie  sur  les  lieux,  et  que  vous  ayez  obtenu  d'un  juge  du  Havre 
*'  la  permission  de  saisir  des  propriet^s  d'un  gouvernement  sur  un 
"  simple  expose. 

"  '  Je  crains  tellement  le  debat  public  pour  la  cause  que  nous 
"  defendons  tous,  qu'en  trouvant  mal  fondee,  en  la  forme,  la  de- 
"  mande  dont  vous  avez  saisi  le  Tribunal  du  Havre,  j'ai  desire  un 
"  arbitrage. 

"  '  Le  president  parait  fort  pique  contre  vous;  vous  I'etes  contre 
"  lui.  Un  debat  de  cette  nature  ne  peut  qu'etre  affligeant,  comme 
"  vous  le  disait  M.  le  general  Roche,  dans  mon  cabinet. 

"  '  Mon  vif  desir  est  que  vous  soyez  traite  honorablement  de  vos 
"  travaux.     J'ai  parle,  il  y  a  longtemps,  de  ma  maniere  de  voir  a  ce 

"  sujet,  a  M.  D ,  notre  ami  commun.     J'accueillerai    avec  le 

"  jdIus  grand  plaisir,  et  je  m'empresserai  d'appuyer  de  toutes  mes 
"  forces,  les  demandes  qui  auront  pour  but  d'arriver  a  une  conclu- 
"  sion  agreable  aux  deux  parties.' 

"  M^  Blancliet  arrive  a  la  question  de  competence.  II  reproduit 
"  et  developpe  ses  argumens  pour  prouver  qu'il  est  ne  et  qu'il  est 
"  reste  Fran^ais.  11  serait  Fran^ais  quand  meme  il  serait  ne  sur 
"  le  territoire  d'Ha'iti,  depuis  la  reconnaissance  d'independance,  et 
"  quoique  son  pere  ait  ete  I'un  des  auteurs  de  la  constitution,  et  Tun 
"  des  fondateurs  de  cette  independance.  La  preuve  que  la  France 
"  I'a  considere  comme  tel,  c'est  qu'elle  I'a  fait  elever  a  ses  frais,  bien 
*'  que  Haiti  se  fut  separe  de  la  mere-patrie. 

"  M^  Blanchet  se  trouvait  exclu  comme  blanc  de  la  naturalite 
"  Haitienne ;  mais,  a-t-on  dit,  n'etes-vous  pas  un  homme  de  cou- 
"  leur  (h)  ? 

"  Quoiqu'il  so  it  evident  qu'il  n'est  pas  homme  de  couleur,  M^ 
"  Blanchet  ne  s'en  defendrait  pas  s'il  I'etait;  il  a  combattu  lui- meme 
''  ce  prejuge  ;  il  cite  une  foule  de  citoyens  recommandables  qui  sont 
"  de  sang  mele :  M.  le  general  Roche,  M.  le  docteur  Fournier.  II 
''  en  cite  d'autres,  auxquels  il  reconnait  un  vrai  talent;  mais  a 
"  I'egard  de  ceux  qui  sont  en  Haiti,  il  s'abstiendra  de  dire  leurs 


(b)  "  Quelques  contestations  se  sont  ^lev^es  sur  la  reality  de  cette 
interruption,  rapportee  par  la  Gazette  des  Trihunaux :  mais  tous  les 
doutes  ont  du  cesser  depuis  que  M*'  Isambert  a  publiqiiement  declare 
que  c'etait  lui  qui  I'a v ait  adressee  a  M^  Blanchet.  Ainsi  la  Gazette  des 
Trihunaux  a  ^t^,  selon  son  usage,  parfaitement  exacte." 
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"  noms,  parce  que  ce  serait  les  exposer  a  ranimadversion  du  presi- 
"  dent  Boyer. 

"  Au  reste,  qiiand  une  goutte  imperceptible  on  apparente  de  sang 
"  Africain  coulerait  dans  les  veines  du  demandeur,  il  n'en  serait  pas 
"  moins  Fran9ais,  et  en  droit  d'actionner  le  president.  Mais  il  ro- 
"  pousse  la  qualification  d'homme  de  couleur,  parce  que  son  acte  de 
"  naissance,  du  21  pluviose  an  VI,  n'en  fait  pas  mention,  comme  le 
"  prescrivaient  les  reglemens  coloniaux. 

"  *  On  a,'  ajoute  M®  Blanchet,  ^  dans  la  consultation  et  a  I'audience, 
"  insiste  sur  ce  que  j'aurais  re9u  2,500  gourdes  (12,500  fr.)  sur  mes 
"  travaux.  Je  n'en  ai  re9U  que  500.  Les  2,000  gourdes  de  surplus 
''  auront  peut-etre  ete  portees  dans  les  comptes  d'Haiti,  et  gardees 
"  par  le  president  Boyer  pour  se  les  approprier.' 

"  M.  le  president  observe  que  dans  la  consultation  de  M®  Isam- 
"  bert,  il  est  dit  que  cette  somme  a  ete  payee  sur  la  cassette  du 
*'  president. 

"  '  Dans  ce  cas,'  repond  M®  Blanchet,  '  il  ne  pent  se  dispenser  d'en 
"  produire  la  quittance.' 

"  M®  Isambert  demande  a  repondre  sur  les  insinuations  que  M^ 
"  Blanchet  s'est  pcrmises  contre  lui  a  I'audience.  Cette  reponse 
"  est  necessaire,  parce  que  M^  Blanchet  ne  lit  pas  exactement  les 
"  documens  dont  il  fait  usage. 

"  M.  le  president. — '  Le  Tribunal  verrait  avec  regret  que  deux 
"  hommes  honorables  se  livrassent  a  I'audience  u  des  personnalites ; 
"  peut-etre  M®  Blanchet,  plaidant  dans  sa  propre  cause,  a  pu  se 
"  servir  de  quelques  expressions  qu'il  eiit  pu  adoucir ;  ma  is  le  Tri- 
"  bunal  n'a  rien  entendu  qui  necessitut  une  reponse.' 

"  M^  Isambert, — '  Si  telle  est  I'opinion  du  Tribunal,  n'etant  ici 
*'  que  con  sell,  je  ne  prendrai  pas  la  parole.  J'attendrai  que  M^ 
''Blanchet  ait  public  textuellement  le  plaidoyer  d'aujourd'hui ; 
"  alors  je  pourrai  repondre  a  ce  qui  paraitra  I'exiger,  en  regrettant 
"  que  ces  explications  ne  soient  plus  de  nature  a  se  passer  entre  nos 
"  amis  communs.' 

''  A  Taudience  du  23,  M.  Lizot,  procureur  du  Roi,  a  port^  la 
"  parole. 

"  Ce  magistrat,  apres  avoir  retrace  en  peu  de  mots  les  faits  de  la 
"  cause,  se  hate  d'aborder  les  hautes  et  importantes  questions  qu'elle 
"  presente  a  resoudre.  II  rappelle  que  la  republique  d'Haiti  oppose 
"  a  la  demande  de  M^  Blanchet,  !«  I'incompetence  des  Tribunaux 
"  Fran^ais ;  2*^  I'insaisissabilite  des  marchandises  arretees ;  et  que 
"  de  plus  elle  reclame  la  suppression  des  ecrits  du  proces  comme 
"  irreverens,  injurieux,  diffamatoires,  soit  envers  elle,  soit  envers 
"  son  president. 

"  II  pense  que  par  cette  derniere  pretention  la  republique  ne 
''  s'est  point  rendue  irrecevable  a  proposer  I'incompetence,  parce 
"  que  les  deux  demandes  sont  d'une  nature  entierement  difFerente  ; 
*'  qu'elles  peuvent  subsister  ensemble,  parce  que  Tcffet  de  I'une  n'a 
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"  aucun  rapport  avec  I'efFet  que  I'autre  doit  produire ;   que  d'ailleurs 
"  Fabandon  de  ses  moyens  ne  se  presume  pas. 

"  Arrivant  a  la  question  d'incompetence,  il  etablit  que  M^  Blan- 
"  chet  est  naturel  Fran^ais,  et  qu'en  cette  qualite  il  peut  se  preva- 
"  loir  des  dispositions  de  I'art.  14  du  Code  Civil;  il  convient  que 
"  le  demandeur  ne  peut  se  dire  Francais,  par  cela  seul  qu'il  est  ne 
"  Fran9ais  a  Saint-Domingue,  avant  Temancipation ;  car  il  resul- 
"  terait  de  ce  systeme  que  tous  les  habitans  de  Saint-Domingue, 
"  nes  avant  I'ordonnance  royale,  seraient  encore  Fran9ais.  II  con- 
"  vient  encore  que  I'independance  a  le  meme  efFet  que  la  conquete ; 
"  que,  comme  elle,  elle  soumet  au  nouvel  etat  les  sujets  de  I'ancien. 

*'  '  Mais/  ajoute  M.  le  Procureur  du  Roi,  '  la  metropole,  dont  le 
"  nouvel  etat  se  detache,  ne  perd  que  ce  que  la  puissance  nouvelle 
"  a  voulu  acquerir  ou  a  reellement  acquis.  Ce  qu'elle  rejette  ne 
"  subit  ni  changement  ni  incorporation.  Qu'a  done  acquis  Haiti, 
"  colonic  Fran9aise,  depuis  des  siecles  ?  Lors  de  la  revolution  de 
"  1791,  les  noirs  ne  s'arreterent  dans  leur  fureur  que  lorsqu'ils 
"  n'eurent  plus  de  maitres  a  massacrer  ou  a  proscrire.  Ceux  qui 
"  echapperent  vinrent  en  France,  ou  chercherent  un  asile  sur  d'au- 
"  tres  terres  hospitalieres.  Ces  Europeens,  qui  ne  pouvaient  rester 
"  sans  danger  sur  le  sol  de  Saint-Domingue,  deja  teint  du  sang  de 
'*  leurs  freres,  dans  des  temps  plus  calmes,  furent  encore  declares 
"  incapables  detoute  fonction  publique.  Haiti  les  a  toujours  rejetes 
"  de  son  sein  ;  ils  n'ont  pas  ete  un  seul  instant  soumis  a  la  domina- 
"  tion  etrangere.  Fran9ais  quand  il  s'agissait  de  les  proscrire,  ils 
"  sont  encore  Fran9ais  quand  il  s'agit  de  les  defendre. 

a  i  ]y[e  Blanchet  revint  en  France,  en  1800,  avec  son  pere ;  il  a 
"  fait  ses  etudes  a  Paris,  oil  il  a  ete  inscrit  sur  le  tableau  des  avocats. 
"  II  est  done  Fran9ais  comme  tous  les  anciens  colons  expulses.  En 
"  vain,  dirait-on,  tardivement  d'ailleurs,  qu'il  est  d'origine  Africaine ; 
"  cette  pretention  invraisemblable  devrait  etre  prouvee  autrement 
"  que  par  des  assertions. 

"  '  Fran9ais  a  son  arrivee  en  Haiti,  M®  Blanchet  n'a  point  perdu 
"  sa  qualite  par  la  naturalisation  acquise  en  pays  etranger.  La 
*'  naturalisation  est  un  fait,  qui  ne  se  peut  operer  que  d'apres  les 
"  lois  du  pays  dont  on  doit  devenir  sujet.  Or,  M®  Blanchet  n'a 
"  rempli  ni  pu  remplir  les  conditions  imposees  par  la  constitution 
"  Haitienne  ;  il  n'a  ni  la  couleur  ni  la  residence  voulut^ ;  il  est  done 
"  encore  Fran9ais. 

"  '  Mais  il  a  accepte  des  fonctions  a  I'etranger  !  Sans  doute ; 
"  mais  sont-elles  du  nombre  de  celles  qui  font  perdre  la  qualite  de 
"  Fran9ais  ?  S'est-il  expose  a  contrarier  les  interets  de  son  pays  ? 
"  Ces  fonctions  sont-elles  incompatibles  avec  les  devoirs  de  fidelite 
"  envers  la  patrie  ?  II  fut  defenseur  public,  ce  qui  equivaut  a  la 
"  qualite  d'avocat  en  France ;  mais  nuUe  loi  representee  ne  dit  que 
"  pour  etre  avocat  a  Haiti  il  faille  etre  Haitien.  Le  ministere 
"  public  pense  que  pour  appliquer  le  2^  §  de  I'art.  17  du  Code  il 
"  faut  que  le  Fran9ais  ait  rempli  une  sorte  de  magistrature,  que  cet 
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"  article  a  iin  but  politique,  et  il  tire  argument  d'un  avis  du  conseil 
''  d'etat,  du  21  Janvier  1812. 

"  '  On  dit  encore  :  "  II  a  fixe  un  etablissement  sans  esprit  de  re- 
"  tour."  Mais,  s'il  en  eut  ete  ainsi,  s'il  eiXt  voulu  fixer  son  existence 
"  en  Haiti,  n'aurait-il  pas  accepte  les  hautes  fonctions,  les  faveurs 
"  qui  lui  etaient  oiFertes  ?  Par  sa  jeunesse  et  ses  talens  il  e^t  ete 
"  entraine  dans  la  carriere  brillante  qui  lui  6tait  ouverte.  Son  ref us 
"  prouvait  I'esprit  de  retour;  il  voulait  revenir  en  France,  ou  il 
"  avait  laisse  des  amis,  des  souvenirs  honorables,  oh.  on  le  considere 
"  encore  comme  Fran9ais,  inscrit  sur  le  tableau  des  avocats  de 
"  Paris,  dans  cette  France  que  les  etrangers  visitent  avec  envie  et  ne 
"  quittent  qu'a  regret,  et  qu'un  Fran9ais  n'abandonne  jamais  pour 
"  patrie  ! 

"  '  La  question  la  plus  delicate  de  ce  proems,'  continue  le  minis- 
"  tere  public,  '  est  celle  de  savoir  si  la  republique  Haitienne  est, 
"  dans  I'espece,  justiciable  des  Tribunaux  de  la  France.  Habitue, 
''  comme  Fran9ais,  a  respecter  les  actes  de  la  volonte  royale,  comme 
"  magistrat,  a  les  faire  respecter,  vous  n'attendez  pas  de  nous, 
"  Messieurs,  que  nous  revoquions  un  seul  instant  en  doute  I'inde- 
"  pendance  du  gouvernement  d'Haiti.  Nous  examinerons,  en  droit 
"  rigoureux,  si  un  etat  etranger  pent,  dans  certains  cas,  subir  la 
"  juridiction  de  nos  Tribunaux.'  Le  magistrat  etablit  une  distinction 
"  lumineuse  entre  le  gouvernement  qui  agit  comme  depositaire  de 
"  la  puissance  publique  et  dans  I'exercice  de  cette  puissance,  et  le 
"  gouvernement  agissant  dans  I'exercice  de  son  interet  prive,  comme 
"  corporation,  comme  personne  morale. 

"  '  Dans  I'exercice  de  son  droit  public  exterieur  avec  d'autres 
"  nations,  de  son  droit  public  interieur  avec  ses  sujets,  vouloir  tracer 
"  des  regies  a  un  etat  qui  use  de  ses  droits,  serait  rompre  I'egalite, 
"  violer  son  independance ;  mais  lorsqu'il  forme  des  obligations 
"  civiles,  lorsqu'il  se  lie,  lorsqu'il  s'engage  comme  les  particuliers 
"  dans  un  interet  purement  prive,  c'est  alors  qu'il  devient  individu 
"  soumis  aux  memes  lois.  Or,  Part.  14  du  Code  Civil  est  positif ; 
"■  s'il  est  vrai  de  dire  que  les  gouvernemens  peuvent  etre,  dans  cer- 
"  tains  cas,  consideres  comme  personne  morale,  il  doit  etre  applique, 
''  dans  toute  sa  rigueur,  sans  examiner  si  la  disposition  legislative 
''  r^gle  ou  non  le  droit  des  gens  ou  le  droit  civil.  En  France,  I'etat 
"  est  soumis  a  la  juridiction  des  Tribunaux  quand  il  s'agit  de  regler 
"  ses  interets  prives ;  il  est  assimile  alors  au  simple  particulier. 
"  Aussi  a-t-il  fallu  une  loi  speciale  pour  le  dispenser  de  la  caution 
"  exigee  dans  I'art.  2185  du  Code  Civil. 

"  '  En  vain,  lorsqu'il  s'agit  d'interets  prives,  on  objecterait  les 
"  droits  de  souverainete,  d'independance  des  nations,  parce  que  ces 
"  droits  ne  sent  point  compromis  ;  ils  n'existent  pour  les  gouverne- 
"  mens  qu'en  tant  qu'ils  agissent  dans  I'exercice  de  leur  puissance 
"  publique,  qui  seule  ne  pent  se  soumettre  a  des  maitres ;  mais  ce 
"  principe  est  sans  consequence  dans  I'obligation  privee  de  sa  nature. 
"  Aussi  Kluber  dit-il  que  c'est  comme  nation  que  les  gouvernemens 
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"  sont  hors  la  juridiction  des  Tribunaux,  parce  qu'alors  ils  rentrent 
"  dans  I'etat  de  nature. 

"  '  Lorsque  la  republique  d'Hai'ti  traduit  des  Fran^ais  devant  les 
"  Tribunaux,  sans  contredit  on  peut  exiger  d'elle  la  caution,  jiidi- 
"  catum  solvi  (art.  16,  Code  Civil),  uniquement  parce  que  ce  mot 
"  etr anger  s'entend  de  tout  demandeur  qui  n'est  pas  Frangais,  et 
''  dans  ce  cas,  nulle  atteinte  ne  serait  portee  ni  a  sa  dignite,  ni  a  son 
*'  independance,  parce  qu'alors  elle  n'agirait  point  dans  I'exercice  de 
"  sa  puissance  publique. 

"  '  L'objection  tiree  de  ce  que,  lors  de  la  discussion  du  Code,  on 
^'  retrancha  un  article  relatif  aux  ambassadeurs,  fortifie  la  distinction 
"  qui  doit  dominer  cette  importante  matiere,  en  ce  que  I'ambassadeur, 
"  representant  sa  nation  dans  I'exercice  de  sa  puissance  publique,  ne 
''  pourrait,  sans  violation  du  principe  de  I'egalite  et  de  I'indepen- 
"  dance,  etre  soumis  a  la  juridiction  privee.' 

''  Apres  avoir  pose  cette  base  fondamentale  de  sa  discussion,  le 
"  ministere  public  examine  les  diverses  objections  faites  par  la 
''  republique,  objections  dont  il  trouve  la  solution  par  voie  de 
"  consequence,  et  resumant  ses  principes  avec  force  et  concision,  il 
"  conclut  encore  sur  cette  seconde  question  en  faveur  de  M®  Blanchet. 

"  Une  derniere  question  se  presente,  c'est  celle  de  savoir  si  M® 
"  Blanchet  a  pu  saisir-arreter  les  marchandises  de  la  republique 
''  d'Haiti. 

"  Le  ministere  public  se  demande  qui  les  avait  empreintes  du 
"  sceau  de  I'insaisissabilite  ?  Ce  n'est  point  I'ordonnance  d'eman- 
''  cipation  ;  il  n'existe  et  on  n'invoque  aucun  traite  qui  les  excepte 
"  du  droit  commun  ;  elles  sont  alors,  comme  propriete  ordinaire, 
"  regies,  quant  a  la  eaisissabilite,  par  les  art.  557,  558  du  Code  de 
"  procedure.  II  se  peut  que  dans  I'intention  de  la  republique  elles 
'*  eussent  une  destination  certaine.  Mais  ou  en  est  la  preuve  legale 
"  pour  les  tiers  qui  ne  voient  et  ne  peuvent  voir  que  le  proprietaire 
"  actuellement  saisi  ?  Cette  volonte,  d'ailleurs,  peut  changer,  et  on 
"  ne  peut  dire  que  de  plein  droit  toutes  les  proprietes  Hai'tiennes, 
"  sur  le  sol  Fran9ais,  soient  destinees  au  paiement  de  la  dette  des  150 
''  millions. 

*'  *  Les  fonds  publics  Francais  sont  exceptes  des  regies  ordinaires, 
*'  il  est  vrai,  mais  les  exceptions  sont  de  droit  etroit ;  il  a  meme 
"  fallu  une  loi  speciale  pour  deroger  au  droit  commun,  et  il  n'existe, 
"  en  France,  aucune  loi  qui  declare  insaisissables  les  marchandises 
"  d'Haiti.' 

''  Quant  a  la  question  de  suppression  d'ecrils,  qui  a  ete  convertie 
"  en  une  demande  en  reserve,  le  ministere  public  pense  qu'il  faut 
''  surseoir  a  statuer  jusqu'a  la  discussion  du  fond,  parce  qu'alors, 
"  seulement,  on  pourra  juger  du  merite  des  faits  allegues  dans  la 
"  demande. 

"  Apres  ces  conclusions,  le  defenseur  dela  republique  a  produit  la 
''  petition  de  M^  Blanchet  pour  etre  nomme  defenseur  public  a  Haiti, 
"  petition  dans  laquelle  il  reconnait  quHl  revient  dans  son  pays. 
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"  M®  Blanchet  repond  que  cette  petition  ne  change  rien  aux 
"  principes  du  droit  que  la  loi  Fran9aise  lui  confere,  qu'elle  n'est 
"  d'aucune  importance,  et  que  les  adversaires  la  connaissent  depuis 
"  longtemps. 

"  A  I'audience  du  25,  le  Tribunal  a  prononce  son  jugement  par 
"  lequel  il  considere  M®  Blanchet  comme  Fran9ais  d'origine,  ayant 
'^  conserve  cette  qualite  ;  mais  declare  les  Tribunaux  Fran^ais  in- 
"  competens,  parce  que  I'art.  14  du  Code  ne  regit  que  les  rapports 
"  des  particuliers  entre  eux,  et  sous  ce  point  de  vue  meme  contient 
"  une  exception  au  droit  commun,  exception  qui  doit  etre  restreinte 
''  dans  les  termes  rigoureux  de  la  loi. 

"  Relativement  aux  reserves,  le  Tribunal  ayant  egard  a  la  position 
"  ou  se  trouvait  M®  Blanchet  et  aux  injures  a  lui  prodiguees  dans 
"  les  journaux,  et  meme  dans  les  journaux  d' Haiti,  a  deboute  le 
"  president  de  la  republique  de  sa  demande ;  mais  il  a  condamne 
"  M^  Blanchet  aux  depens." 

(From  the  Gazette  des  Trihunaux,  May  3,  1828.     Num^ro  855.) 

Tribunal  de  F^  Instance  (/''^  Chambre), 

(Presidence  de  M.  Moreau.) 

Audience  du  2  Mai. 

AFFAIRE   DE    LA   MAISON   BALGUERIE,    DE    BORDEAUX, 
CONTRE   LE    GOUVERNEMENT   ESPAGNOL    (c). 

AFFAIRE   DE   MM.    TERNAUX,    GANDOLPHE   ET    COMPAGNIE, 
CONTRE    LA   REPUBLIQUE    d'HAITI    (d). 

"  M.  LE  President  Moreau  a  prononce  le  jugement  suivant  dans 
"  I'affaire  Balguerie  : — 

"  *  Attendu  que  le  droit  de  juridiction  est  une  emanation  de  la 
"  souverainete  ; 

'*  '  Attendu  que  I'art,  14  du  Code  Civil  ne  pent  etre  applique  a  un 
"  souverain  etranger,  d'abord  parce  qu'il  ne  dispose  que  pour  les 
*'  obligations  contractees  envers  un  Fran^ais  par  un  individu 
*'  etranger,  et  encore  parce  qu'on  ne  pourrait  I'etendre  aux  souve- 
"  rains  etranger s  sans  porter  atteinte  au  droit  qu'a  tout  gouvernement 
"  independant  d'etre  seul  juge  de  ses  actes ; 

"  '  Attendu,  en  fait,  que  I'opposition  formee  par  la  maison  Bal- 
*'  guerie  entre  les  mains  d'Aguado,  a  pour  cause  I'execution  d'un 
"  traite  passe  entre  S.M.  catholique  en  cette  maison  pour  I'affrete- 
"  ment  d'un  certain  nombre  de  navires  destines  a  transporter  les 
"  troupes  du  gouvernement  espagnol ; 


(c)  Gazette  des  Trihunaux,  April  19  and  26. 
{d)  Ih.,  April  ^Q. 
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"  *  Qu'un  pareil  traite  est  evidemment  un  acte  d'administration 
"  publique,  et  ne  peut,  sous  aucun  rapport,  etre  considere  comme 
"  contrat  prive  ; 

"  '  Attendu,  d'un  autre  cote,  que  les  deniers  sur  lesquels  I'opposi- 
*'  tion  a  ete  formee  sont  des  deniers  publics  destines  au  paiement 
"  de  I'emprunt  royal  espagnol,  et  qui  ne  pourraient  etre  saisis  sans 
"  entraver  la  marche  de  ce  gouvernement ; 

"  '  Qu'admettre  une  personne  privee  a  saisir  en  France  les  fonds 
"  d'un  gouvernement  etranger,  serait  violer  les  principes  sacres  du 
"  droit  des  nations,  et  s'exposer  ainsi  a  des  represailles  funestes ; 

"  '  Attendu,  enfin,  que  les  jugemens  des  Tribunaux  Fran^ais 
"  etant  sans  autorite  hors  du  royaume,  le  gouvernement  espagnol 
"  ne  pourrait  pas  etre  force  de  s'y  soumettre,  et  par  consequent  de 
"  reconnaitre  la  validite  du  paiement  qui  serait  fait  par  Aguado  ; 

"  '  D'ou  il  suit  que  le  Tribunal  est  incompetent. 

"  '  Fait  main-levee  de  I'opposition,'  etc." 

Tribunal  Civil  de  la  Seine  (F^  Chambre). 

(Presidence  de  M.  de  Belleyme.) 

Audience  du  IQ  AvriL 

S.A.     MIEHEMET-ALI,     VICE-ROI       d'eGYPTE,       ET     M.     SOLON,     AVOCAT. 

FONDATION   d'uNE    £cOLE    d'aDMINISTRATION  PUBLIQUE  EN  lEGYPTE. 

DEMANDE    EN    100,000    FRANCS   DE    DOMMAGES-INTERETS    (e). 

"  Cette  affaire,  qui  promettaitdes  revelations  sur  le  gouvernement 
*'  du  vice-roi  et  sur  les  relations  de  la  France  avec  I'Egypte,  avait 
''  attire  a  Taudience  une  grande  affluence  de  curieux. 

"  S.  A.  Mebemet-Ali,  vice-roi  d'Egypte,  etait  representee  par 
"  M.  Odilon  Barrot,  qui,  comme  on  sait,  a  fait  recemment  un 
"  voyage  en  Orient,  et  qui  mieux  que  personne,  en  sa  qualite  de 
"  frere  de  notre  consul-general  en  Egypte.  pouvait  donner  au 
"  Tribunal  des  explications  sur  le  veritable  etat  des  choses  en 
''  Egypte. 

"  Voici  dans  quelles  circonstances  le  vice-roi  d'Egypte  avait  a  se 
"  defendre  devant  le  Tribunal  de  la  Seine  centre  une  demande  en 
"  100,000  francs  de  dommages-interets  : — 

"  M.  Solon,  dont  le  nom  etait  d'un  heureux  augure  pour  donner 
"  a  I'Egypte  des  le9ons  d'administration  et  de  civilisation,  avait  et^ 
''  choisi  par  I'intermediaire  de  M.  Macarel,  conseiller  d'Etat,  et 
"  d'Artim-Bey,  secretaire  de  S.  A.  le  pacha  d'Egypte,  pour  aller 
"  fonder  au  Caire  une  ecole  d'administration  publique.  II  etait  dit 
*'  que  M.  Solon  resterait  pendant  huit  ans  au  service  du  vice-roi. 
"  II  devait  recevoir  15,000  francs  de  traitement  par  an  et  un  loge- 
*'  ment  digne  de  sa  mission  et  dans  le  voisinage  de  I'Ecole.     Au 

(e)   Gazette  des  Tribunaux,  May  3,  1828.     Num^ro  855. 
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"  mois  d'aout  1845,  M.  Solon,  a  la  suite  de  quelques  difficultes  avec 
"  le  vice-roi,  quitta  I'Egypte  et  revint  en  France.  II  a  pretendu 
"  qtie  le  vice-roi  lui  avait  signifie  un  conge  sans  motif,  et  qu'il  avait 
"  dii  ceder  a  la  toute-ptiissance  du  pacha.  De  retour  en  France,  M. 
''  Solon  a  fait  pratiquer  des  saisies-arrets  entre  les  mains  de  deux 
"  negocians  de  Marseille,  sur  les  valeurs  et  marchandises  qu'ils  pou- 
"  vaient  avoir  pour  le  compte  du  gouvernement  Egyptien.  Depuis, 
"  ces  saisies-arrets  ont  ete  denoncees  au  gouvernement  Egyptien 
"  en  la  personne  d'Artim-Bey,  representant  et  man dat aire  du  pacha. 
"  De  plus,  M.  Solon  a  fait  assigner  le  gouvernement  Egyptien  de- 
"  vant  le  Tribunal  Civil  de  la  Seine,  pour  le  faire  condamner  a  lui 
"  payer  100,000  francs  de  dommages-interets,  tant  pour  six  annees 
"  de  traitement  que  pour  frais  de  voyage  en  Egypte  et  de  retour  en 
"  France.  Un  jugement  par  defaut  dont  nous  avons  rendu  compte, 
"  I'an  dernier,  a  accueilli  la  demande  de  M.  Solon. 

"  S.  A.  le  vice-roi  a  forme  opposition  au  jugement  rendu  contra 
"  lui  par  le  Tribunal  de  la  Seine.  Aujourd'hui,  il  pretendait  que 
"  le  Tribunal  de  la  Seine  etait  incompetent. 

"  M.  Odilon  Barrot,  avocat  de  S.  A.  Mehemet-Ali,  vice-roi 
"  d'Egypte,  s'exprime  ainsi : — 

"  '  C'est  un  gouvernement  etranger  qui  est  assigne  devant  vous, 
"  et  qui  Test  pour  une  action  personnelle,  a  raison  d'un  acte  es- 
"  sentiellement  gouvernemental.  Poser  ainsi  la  question,  c'est 
"  assez  vous  dire  que  le  debat  est  hors  du  droit  civil  ordinaire,  et 
''  qu'il  a  son  siege  dans  le  droit  des  gens.  II  s'agit,  en  eilfet,  de 
"  savoir  si  on  pent  traduire  un  gouvernement  etranger  devant  les 
"  Tribunaux  Fran9ais  pour  un  acte  de  la  souverainete.  L'inde- 
"  pendance  des  Etats,  les  conditions  de  la  souverainete,  les  principes 
"  incontestes  du  droit  des  gens,  ne  permettent  pas  qu'on  soutienne 
"  d'aussi  etranges  principes.  Aucune  discussion  n'est  possible  a 
"  cet  egard.  Tous  les  auteurs  qui  se  sont  occupes  du  droit  des 
"  gens,  Montesquieu,  Vattel,  PuiFendorf,  tous  ont  consacre  le  prin- 
"  cipe  de  I'independance  des  gouvernemens,  et  soutenu  que  la  juri- 
"  diction  d'un  Etat  ne  pouvait  apprecier  les  actesd'un  gouvernement 
''  etranger.  La  juridiction  decoule  de  la  souverainete.  Pour  que 
"  les  Tribunaux  Fran^ais  fussent  comp^tens,  il  faudrait  admettre 
"  que  la  juridiction  existe  independamment  de  la  souverainete.  A 
"  cet  egard,  les  principes  sont  si  evidens  que  le  vice-roi  ne  pourrait 
"  accepter  pour  juge  un  Tribunal  de  France  sans  abdiquer  sa  sou- 
"  verainete. 

"  '  Je  vais  vous  exposer  rapidement  les  faits  qui  ont  donne  nais- 
"  sance  au  proces  actuel. 

"  '  M.  Solon,  avocat,  ancien  conseiller  de  prefecture  a  Montau- 
"  ban,  a  accepte  la  mission  d'aller  au  Cairo,  en  Egypte,  en  qualite 
"  de  professeur  d'administration  publique ;  M.  Solon  est  entre  au 
"  service  du  gouvernement  Egyptien  avec  de  grands  avantages  ma- 
"  teriels.  II  devait  recevoir  15,000  fr.  par  an.  De  plus,  M.  Solon 
"  avait  au  Cairo  une  vaste  maison  a  sa  disposition,  et  independam- 


APPENDIX   IV.  583 

*^  ment  de  tous  les  avantages  que  la  munificence  eclairee  du  pacha 
"  salt  si  bien  prodiguer,  M.  Solon  avait  a  remplir  en  Egypte  une 
"  mission  glorieuse  et  digne  de  tenter  la  plus  noble  ambition,  d'ex- 
"  citer  les  sentimens  les  plus  eleves  d'un  grand  coeur,  les  pensees 
"  les  plus  vastes  d'un  esprit  eminent.  Si  le  vice-roi  a  arrache 
''  I'Egypte  par  la  force  de  sa  volonte  et  I'energie  de  son  gouverne- 
"  ment  a  Tanarchie  militaire,  s'il  a  pu  asseoir  dans  ce  pays  une  se- 
"  curite  telle  qu'une  femme  pent  traverser  le  desert  et  faire  sans 
"  danger  le  voyage  de  la  Palestine,  s'il  a  reussi  au  milieu  des  con- 
"  flits  Europeens  a  assurer  sa  puissance  et  a  fonder  une  dynastie,  il 
"  y  avait  une  chose  qui  n'etait  au  pouvoir  ni  de  sa  force,  ni  de  son 
"  genie, — c'etait  d'improviser  et  de  creer  des  hommes  eclaires  et 
"  capables  par  leurs  lumieres  de  conduire  I'Egypte  en  la  soutenant 
"  dans  les  voies  de  la  civilisation  oh.  il  la  faisait  entrer.  Voila 
"  pourquoi  Mehemet-Ali  s'est  adresse  a  la  France,  a  laquelle  ap- 
"  partiennent  toutes  ses  sympathies,  et  ou  il  envoie  des  eleves 
"  destines  un  jour  a  concourir  aussi  a  I'oeuvre  glorieuse  qu'il  se 
"  propose. 

"  '  M.  Macarel,  que  le  Tribunal  connait  et  que  nous  honorons 
"  tous,  avait  ete  charge  par  Artim-Bey,  le  secretaire  du  vice-roi,  de 
''  chercher  un  homme  digne  de  cette  mission.  M.  Macarel  choisit 
''  M.  Solon.  M.  Solon  ne  pouvait  ambitionner  un  plus  noble  role 
"  que  celui  qui  lui  etait  ofFert.  Preparer  par  I'enseignement  un 
"  peuple  entier  a  la  civilisation,  transporter  dans  1' Orient,  en  in- 
"  struisant  les  jeunes  Egyptiens  qui  devaient  plus  tard  regir  les 
"  destinees  de  leur  pays,  les  idees  de  la  France,  la  civilisation  de 
"  rOccident,  c'etait  la  plus  belle  et  la  plus  sainte  mission. 

"  '  Quand  on  salt  pour  quels  motifs  futiles,  pour  quelles  causes 
"  subalternes  M.  Solon  a  renonce  a  ce  sacerdoce,  on  le  regrette 
"  pour  lui,  pour  sa  destinee,  pour  sa  gloire.  M.  Solon  a  aban- 
"  donne  I'Egypte  et  renonce  a  sa  mission,  parce  que  le  vice-roi  I'a 
"  prie  de  quitter  le  palais  qu'il  habitait  pour  le  ceder  au  cherif  de  la 
"  Mecque,  au  chef  de  la  religion  musulmane,  que  le  sultan  traite 
"  d'egal  a  egal.  Le  vice-roi  a  ofFert  a  M.  Solon  de  venir  habiter  le 
"  palais  qu'occupait  le  ministre  des  affaires  etrangeres.  Ce  n'etait 
"  pas  assurement  une  demeure  indigne  de  M.  Solon.  Cependant  il 
"  a  resiste  a  tout, — sommations  des  ministres,  invitations  du  vice-roi. 
"  Seulement  Mehemet-Ali  a  du  alors  lui  laisser  cette  alternative,  ou 
''  de  quitter  le  palais  ou  de  quitter  I'Egypte.  M.  Solon  a  prefere 
"  quitter  I'Egypte. 

"  '  M.  Solon  a  insinue  qu'il  avait  ete  renvoye  du  Caire  parce  qu'il 
"  y  professait  en  plein  Orient  des  doctrines  qui  etaient  plus  ou 
"  moins  en  harmonic  avec  les  regies  qui  dominent  le  gouverne- 
"  ment  Egyptien.  Alors  meme  que  I'insinuation  de  M.  Solon  serait 
"  exacte,  le  Tribunal  Fran9ais  aurait-il  le  droit  d'apprecier  cet  aete 
''  du  gouvernement  de  Mehemet-Ali  ?  II  serait  assez  etrange  de 
"  voir  faire  une  enquete  ordonnee  par  un  Tribunal  Fran9ais  pour 
"  savoir  de  quelle  fa9on  on  enseigne  au  Caire  et  en  Egypte  I'ad- 
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"  ministration  publique.  II  siiffit  de  poser  cette  hypotliese  pour 
"  faire  ressortir  combien  il  est  exorbitant  de  faire  juger  par  un 
"  Tribunal  F]-an9ais  le  service  d'un  fonctionnaire  qui  s'est  soumis  a 
"  un  gouvernement  etranger. 

"  *En  resum^,  je  vous  ai  demontre  que  le  Tribunal  etait  incom- 
"  petent  sous  deux  rapports,  la  qualite  de  la  partie  assignee  et  la 
"  nature  de  I'acte  soumis  a  votre  appreciation.  Quelle  est  la  qualite 
"  de  la  partie  assignee?  C'est  un  gouvernement  etranger  qui  est 
''  assigne  devant  vous  directement  pour  un  acte  administratif,  pour 
"  avoir  destitue  un  fonctionnaire,  un  agent  de  son  autorite. 

"  '  Quelle  est  la  nature  de  I'acte  defere  a  votre  justice  ?  C'est 
"  un  acte  d'un  gouvernement  etranger. 

"  '  En  vertu  de  quelle  loi,  M.  Solon  peut-il  fonder  son  action 
"  centre  le  gouvernement  Egyptien  ?  En  vertu  de  I'article  14  du 
"  Code  Civil  ?  Mais  il  s'agit  dans  cet  article  d'etrangers  residens, 
"  il  ne  s'agit  pas  d'un  gouvernement  etranger. 

"  '  Sous  le  double  rapport  de  la  qualite  de  la  partie  assignee  et 
"  de  la  nature  de  I'acte,  I'incompetence  du  Tribunal  est,  je  crois, 
"  demontree.' 

*'  M.  Solon  presente  sa  defense  en  ces  termes  : — 

''  '  La  presence  de  mon  contradicteur  me  place  dans  un  singulier 
"  embarras.  Comment  pourrai-je  m'expliquer  sur  sa  plaidoirie  en 
"  presence  de  rapports  si  bienveillans  et  si  confidentiels  qui  m'ont 
"  attache  a  M.  le  consul-general  de  France  (M.  Adolplie  Barrot)  ? 
"  Oh  !  oui,  sans  doute,  on  a  eu  raison  de  le  dire,  la  cause  est  grave, 
"  car  si  elle  interesse  I'Egypte  et  les  gouvernemens  etrangers,  elle 
''  interesse  bien  davantage  encore  I'independance  du  pays  et 
"  I'interet  d'un  grand  nombre  de  nos  compatriotes.  Que  le  Tri- 
"  bunal  veuille  done  songer  aussi  a  la  cause  de  ces  Fran9ais  et  les 
''  defendre  contre  un  deni  de  justice  aussi  caracterise  que  celui 
"  qu'on  veut  lui  faire  consacrer. 

"  '  Je  suis  parti  en  1844  pour  I'Egypte,  ajoutant  foi  a  la  repu- 
"  tation  si  extraordinairement  usurpee  du  pacha.  J'acceptai  la 
"  mission  grande,  nationale  et  philanthropique  qui  m'etait  offerte. 
"  Je  ne  fis  aucune  difficulte  sur  les  conditions,  et  je  partis  apres 
"  avoir  obtenu  une  ordonnance  royale  qui  m'autorisait  a  executer 
"  le  contrat  que  je  venais  de  former  avec  Mehemet-Ali.  Arrive 
"  en  Egypte,  je  fus  surpris  du  singulier  accueil  qui  me  fut  fait :  on 
"  parla  hautement  de  mystification,  et  il  n'y  eut  pas  une  seule  voix 
"  qui  voulut  prendre  au  serieux  le  contrat  qui  m'amenait  en  Egypte. 
"  Moi  qui,  de  bonne  foi,  venais  pour  former  des  hommes  a  la  con- 
"  naissance  du  droit  administratif,  je  proposal  de  me  charger  de 
"  quelques  jeunes  gens  qui  seraient  plus  tard  places  dans  les  mi- 
''  nisteres.  Tout  me  fut  accorde.  II  en  coutait  pen,  et  d'ailleurs 
"  des  reserves  etaient  faites  pour  I'avenir,  reserves  qui  devaient  em- 
"  pecher  le  succes  de  mes  soins.  Bientot  arriva  I'epoque  ou  les 
"  eleves  qu'on  m'avait  confies  devaient  etre  examines,  et  c'est  alors 
"  que  le  pacha  ne  sut  plus  deguiser  sa  pensee ;  mes  eleves  f urent 
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"  admirables.  L'examen  fut  brillant,  trop  brillant,  et  les  sujets 
''  pay^rent  cher  les  eloges  qui  leur  furent  prodigues.  Quant  a 
"  moi,  je  fus  vivement  interpelle  par  le  secretaire  du  pacha,  qui  me 
"  dit  que  le  pacha  n'entendait  pas  ainsi  Tadministration  publique  que 
"  j'etais  charge  d'enseigner,  et  que  j  aurais  du  me  borner  a  donner 
"  a  mes  eleves  quelques  notions  sur  les  successions. 

''  '  Les  successions,  Grand  Dieu  !  repondis-je  au  secretaire  du 
"  pacha,  mais  elles  sont  reglees  par  le  Coran,  et  tout  infidele  qui  se 
"  permet  d'expliquer  les  saintes  ecriturcs  de  I'lslamisme  merite  la 
''  mort.  "  Ah  !  c'est  juste  !  "  me  dit  mon  interlocuteur.  Telle  fut 
"  la  seule  reponse  qui  me  fut  faite.  Je  me  trompe.  On  me  fit  une 
"  reponse  plus  categorique.  Mes  jeunes  gens  furent  sacrifies.  On 
''  leur  refusa  toute  espece  de  grades,  et  ils  durent  deplorer  avec  moi 
"  les  tristes  consequences  de  mes  enseignemens. 

"  '  Des  ce  moment  s'accoraplissait  cette  prediction  qu'on  trouve 
"  consignee  dans  un  ouvrage  public  recemment  par  M.  Schoelcher, 
''  sous  le  titre  de  IJEgypte  en  1845. 

"  '  On  lit  dans  cet  ouvrage,  page  61,  chapitre  VI : — 

"  '  "  Tl  y  a  trois  ou  quatre  ans  a  peine,  Mehemet-Ali  a  fait  venir 
''  de  France  un  jurisconsulte,  M.  Solon,  pour  etablir  au  Caire  un 
"  cours  de  droit  administratif.  C'est  encore  une  de  ces  jongleries 
^'  sur  lesquelles  il  compte  pour  tromper  I'Europe.  A  quoi  servirait 
''  un  cours  de  droit  administratif  dans  ce  pays  ou  regne  le  bon 
"  plaisir,  et  auquel  on  ne  veut  pas  donner  d'administration  parce 
"  qu'on  veut  conserver  I'arbitraire  ?  Le  vice-roi  a  confie  cinq  eleves 
''  a  M.  Solon,  et  au  bout  de  la  premiere  annee  il  a  voulu  lui  en- 
"  lever  le  meilleur,  pour  en  faire,  quoi  ? — le  chef  d'une  buanderie. 
"  M.  Solon  parait  homme  a  ne  pas  conserver  de  role  dans  la  grande 
*'  comedie  Egyptienne.  II  exigera  probablement  I'organisation  de- 
"  finitive  de  son  ecole  avec  ses  consequences  serieuses,  et  comme 
"  on  ne  voudra  pas  la  lui  accorder,  il  y  a  lieu  de  croire  que  la  toile 
"  tombera  avant  peu  sur  I'intermede  qu'on  lui  avait  confie." 

"  '  II  me  fut  impossible,'  dit  M.  Solon,  '  de  ne  pas  voir  ou  on  vou- 
"  lait  en  venir.  Cependant  je  tins  bon.  Je  demandai  de  nou- 
"  veaux  eleves;  on  m'en  donna  qui  savaient  a  peine  epeler  les 
"  mots.  Ils  me  demanderent  de  les  faire  nommer  lieutenans,  en 
*'  declarant  qu'ils  partiraient  tous  si  je  ne  pouvais  leur  obtenir  de 
"  grades.  La  condition  etait  rigoureuse,  impossible  ;  je  ne  pouvais 
"  m'y  soumettre,  et  je  vis  partir  tous  mes  nouveaux  eleves,  qui 
"  furent  chercher  leur  grade  ailleurs.  Cependant,  ma  resignation 
"  fatiguait  le  pacha,  et  il  me  fit  encore  donner  six  eleves  qui  me 
"  faisaient  aussi  des  conditions.  Je  ne  pouvais  plus  y  tenir,  et 
"  pour  faire  cesser  cet  etat  de  choses  reellement  insupportable,  je 
''  fis  un  rapport  qui  etait  d'ailleurs  obligatoire  a  Mehemet-Ali.  Je 
''  lui  demandai,  avec  tous  les  egards  possibles,  I'organisation  de  son 
"  ecole.  Je  passai  sous  silence  tous  mes  justes  griefs.  Je  con- 
"  sentis  a  ne  pas  parler  de  faits  de  la  plus  haute  gravite  ;  je  voulais 
''  rendre  impossible  tout  mauvais  procede. 
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"  '  Je  connaissais  bien  mal  les  hommes  auxquels  j'avais  affaire. 
"  Mes  egards  fureut  pris  pour  de  la  faiblesse.  On  repoussa  toute 
"  demande  d'organisation.  On  se  mit  a  me  tourmenter  pour  mon 
"  logement,  qu'on  voulut  me  faire  quitter  malgre  les  promesses  for- 
"  melles  qui  m'avaient  ete  faites.  J'ecrivis  que  j'etais  pret  a  quitter 
"  ce  logement;  je  me  bornai  a  demander  quelques  jours.  Je  re9us 
"  alors  une  lettre  d'Artim-Bey  qui  contenait  la  phrase  la  plus  in- 
"  convenante.  Enfin,  apres  une  correspondance  que  je  regrette  de 
"  ne  pouvoir  faire  connaitre  aujourd'hui  au  Tribunal,  je  re9us  un 
"  ordre  de  depart.  J'etais  remercie.  Je  fus  chez  le  consul-general 
"  de  France,  M.  Barrot,  frere  de  mon  honorable  adversaire;  je  lui 
"  demandai  son  appui  pour  faire  executer  mon  contrat :  tout  ftit 
"  inutile.  J'avais  affaire  a  un  prince  et  a  des  conseillers  qui  ne  com- 
"  prennent  pas  la  justice.  Je  ne  pus  meme  obtenir  que  des  arbitres 
"  fussent  charges  de  prononcer  sur  ma  reclamation. 

"  '  C'est  alors  que  je  fis  donner  assignation  a  Mehemet-Ali  devant 
"  M.  le  consul-general  de  France  pour  assister  au  depot  de  mon 
''  contrat,  et  je  partis  pour  la  France.  Arrive  a  Marseille,  et  por- 
"  teur  de  mon  contrat  revetu  de  la  formule  executoire,  je  fis  saisir 
"  les  marchandises  du  pacha  dans  I'entrepot  de  Marseille.  J'ai  de- 
"  mande  plus  tard  au  Tribunal  de  la  )Seine  la  validite  de  la  saisie. 
"  Le  Tribunal,  jugeant  par  defaut,  il  est  vrai,  a  accueilli  ma  de- 
"  mande,  et  c'est  sur  I'opposition  du  pacha  d'Egypte  que  le  Tribunal 
"  est  appele  a  statuer.' 

"  M.  Solon  s'attache  a  repousser  I'incompetence  soutenue  au  nom 
"  du  pacha  d'Egypte.  '  Je  conviens,'  dit-il,  '  qu'on  ne  pent  pas  faire 
*'  une  saisie  dans  le  domicile  d'un  ambassadeur,  ni  sur  un  prince 
"  en  passage  sur  le  territoire  national.  Mais  si  un  prince  fait  des 
"  affaires  en  France,  s'il  a  sur  notre  territoire  des  marchandises,  des 
"  meubles,  etc.,  tous  ces  objets  sont  saisissables.'  M.  Solon  cite 
"  Martens,  Vattel,  Klliber,  Wheaton,  etc. 

"  '  De  quoi  s'agit-il  ?  D'une  saisie  faite  au  prejudice  de  Me- 
"  heraet-Ali,  a  Marseille ;  au  prejudice  du  pacha  faisant  le  com- 
"  merce,  ayant  ses  courtiers,  ses  consignataires,  et  etant  sans  nul 
*'  doute  soumis  a  ce  titre  aux  lois  de  douanes.  Pourquoi  done,'  dit 
"  M.  Solon,  *  ne  pourrais-je  pas  de  meme  exercer  des  poursuites  sur 
"  les  denrees,  sur  les  marchandises  qu'il  a  en  France,  a  raison  de 
"  son  negoce,  car  il  est  incontestable  que  Mehemet-Ali,  tout  en 
"  etant  pacha  en  Egypte,  est  en  meme  temps  negociant. 

"  '  Maintenant,  Messieurs,  permettez-moi  d'arreter  votre  attention 
"  sur  un  point  assez  delicat  de  cette  affaire.  Vous  savez  que  Me- 
"  hemet-Ali  n'est  plus  un  souverain  comme  il  I'a  ete.  Le  traite  de 
"  1840  I'a  soumis  a  la  Porte,  I'a  force  de  reconnaitre  la  souverainete 
*'  du  sultan.  S'il  est  souverain  encore,  ce  n'est  qu'un  souverain 
"  sous-ordre ;  c'est  pourquoi  il  s'appelle  le  vice-roi.  II  n'a  pas,  il 
"  ne  peut  avoir  le  privilege  de  la  souverainete ;  il  cherche  bien  a 
"  I'avoir  tout  entiere,  mais  ce  n'est  la  qu'une  pretention.  On  se 
"  rappelle  la  courtoisie  dont  Ibrahim-Pacha,  le  fils  de   Mehemet- 
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"  Ali,  vice-roi  d'Egypte,  a  ete  I'objet  dans  son  recent  voyage  en 
"  France  et  son  sejour  a  Paris.  Quand  Ibrahim  fut  re9U  aux 
"  Tuileries,  il  y  fut  presente  par  I'ambassadeur  Ottoman. 

"  '  Je  rappellerai  encore  que  le  droit  des  gens  et  le  droit  inter- 
"  national  qui  reglent  les  relations  entre  les  puissances  chretiennes 
"  est  tout  a  fait  different  de  celui  qui  regit  les  rapports  de  I'Europe 
"  avec  les  peuples  d'Orient. 

"  '  Le  droit  international  a  et^  fonde  par  les  puissances  chretiennes, 
''  a  I'epoque  des  croisades  et  centre  les  Musulmans.  Quant  a 
"  ceux-ci,  ils  ont  des  principes  tellement  incompatibles  avec  ceux  de 
"  I'Europe,  que  tons  les  auteurs  sont  d'accord  pour  reconnaitre  ces 
"  differences  essentielles  qui  ne  permettent  pas  aux  chretiens  de 
"  se  laisser  juger  par  les  magistrats  Musulmans.  On  reconnatt 
*'  bien  que  I'empire  Ottoman  cherche  a  rentrer  dans  notre  droit 
"  international,  mais  jusqu'ici  ce  rapprochement  est  loin  d'etre 
"  complet.' 

"  M.  Solon  cite  Wheaton,  Histoire  du  Droit  des  Gens,  et  Schmalz, 
"  Du  Droit  des  Gens^  ainsi  que  les  traites  de  1542  et  1740,  qui  ne 
"  permettent  pas  aux  magistrats  Musulmans  de  juger  un  chr^tien 
"  s'il  n'est  assiste  d'un  representant  du  consulat. 

"  '  Je  le  demande,'  dit  M.  Solon,  '  quel  serait  done  le  juge  que  me 
"  donnerait  mon  honorable  contradicteur  ?  Des  juges  Musulmans, 
**  le  gouvernement  du  pacha,  je  n'en  veux  pas,  car  ils  ne  connaissent 
"  d'autres  principes  que  celui-ci :  le  gouvernement,  toujour s  le  gou- 
"  ver?iement,  tout  vient  de  lui  et  tout  revient  a  lui ! 

"  '  Sachez-le  done.  Messieurs,  le  gouvernement  de  Mehemet-Ali 
"  ne  doit  jamais  rien  perdre.  C'est  en  vertu  de  ce  droit  odieux 
"  qu'au  retour  de  I'armee  de  Syrie  on  faisait  payer  aux  soldats  qui 
"  avaient  ete  blesses  et  faits  prisonniers  les  armes  que  I'ennemi  leur 
^'  avait  enlevees.  C'est  ainsi  qu'on  osait  faire  payer  a  un  phar- 
"  macien  les  onguens  et  compresses  employees  pour  panser  les 
"  blesses,  parce  qu'il  n'avait  pas  retire  de  quittances ;  c'est  ainsi 
*'  qu'on  faisait  payer  au  frere  les  impositions  du  frere  absent ;  c'est 
"  ainsi  qu'un  de  nos  compatriotes,  M.  Gregoire,  ayant  ete  indigne- 
"  ment  batonne,  le  ministre  coupable,  qui  s'etait  permis  cette  in- 
"  famie,  fut  recompense  au  lieu  d'etre  puni :  le  coupable  fut  promua 
"  des  fonctions  importantes  dans  le  ministere  des  finances.  C'est  ce 
"  meme  fait  qui  a  determine  le  depart  de  M.  de  Lavalette,  notre 
".  consul-general,  et,  par  suite,  la  nomination  de  M.  Adolphe 
"  Barrot. 

"  '  Oh  !  qu'il  est  a  deplorer  que  mon  contradicteur  n'ait  connu 
"  I'Egypte  qu'au  milieu  des  fetes  preparees  sur  son  passage ;  com- 
"  bien  il  est  a  regretter  qu'on  lui  ait  laisse  ignorer  les  malheurs  des 
"  pauvres  habitans  de  I'Egypte,  il  saurait  pourquoi  je  n'ai  pas  voulu 
"  me  soumettre  a  cette  justice  a  la  Turque.  Non,  jamais  je  n'ac- 
"  cepterai  les  juges  d'Egypte,  et  si  la  justice  du  pays  me  manquait, 
"  je  n'humilierais  pas  la  robe  d'avocat  que  je  porte  jusqu'a  me  sou- 
''  mettre  au  jugement  du  pacha.' 


588  APPENDIX    IV. 

"  M^  Odilon  Barrot  replique  dans  I'interet  du  pacha  d'lEgypte, 
'^  et  commence  ainsi : — 

"  '  Mon  adversaire  a  abuse  de  la  reserve  qui  m'etait  commandee 
"  dans  cette  affaire  en  venant  apporter  a  votre  barre  certains  faits, 
"  certaines  inductions  centre  lesquels  je  dois  protester  avec  le  de- 
"  menti  le  plus  formel.  Ma  position  personnelle  dans  ce  debat  m'in- 
"  terdit  d'entrer  dans  des  explications  sur  les  faits  dont  vous  a  parle 
''  M.  Solon,  Je  n'ai  pas  a  defendre  aujourd'hui  le  gouvernement 
"  Egyptien  que  mon  adversaire  vient  d'attaquer.  11  a  pretendu 
"  que  le  gouvernement  de  Mehemet-Ali  n'etait  pas  une  souve- 
"  rainete,  parce  que  le  vice-roi  paie  un  tribut  a  la  Porte.  Cela  est 
"  vrai,  mais  ce  n'est  pas  la  la  question  qui  s'agite  entre  nous  en  ce 
"  moment.' 

"  M®  Odilon  Barrot  soutient  que  M.  Solon  a  traite  avec  Mehe- 
"  met-Ali,  comme  avec  un  souverain  etranger,  puisqu'il  a  demande 
"  et  obtenu  I'autorisation  du  gouvernement  Fran9ais  pour  entrer  au 
"  service  du  gouvernement  Egyptien.  '  Mon  adversaire,'  dit-il,  '  a 
''  si  bien  compris  que  le  debat  etait  entre  lui  et  le  gouvernement 
''  Egyptien,  qu'il  a  assigne  en  la  personne  du  ministre  des  affaires 
"  etrangeres  du  vice-roi.' 

"  M®  Odilon  Barrot,  apres  avoir  resume  sa  premiere  discussion 
"  sur  la  question  de  competence,  termine  ainsi : — 

''  '  Cette  question  est  d'une  grave  importance,  non-seulement  pour 
"  vous,  Monsieur  (I'orateur  s'adresse  a  M.  Solon),  mais  encore  pour 
"  tous  les  Fran9ais  qui  s'honorent  eux-memes,  et  qui  honorent  la 
"  France,  en  consacrant  leur  intelligence  au  developpement  de  la 
"  civilisation  naissante  de  I'Orient.  Mais  qu'on  y  songe,  si  le  vice- 
"  roi  se  voit  en  butte  aux  attaques  des  Fran9ais  qu'il  prend  a  son 
"  service,  s'il  se  voit  traduit  pour  des  actes  de  son  pouvoir  devant 
"  des  Tribunaux  Fran9ais,  il  repoussera  loin  de  lui  les  representans 
"  de  notre  pays.' 

"  M.  I'avocat  du  Roi  Mongis  a  pris  la  parole  en  ces  termes  : — 

"  '  On  vous  Fa  dit,  Messieurs,  la  question  est  grande,  mais  la 
"  simplicite  est  presque  toujours  I'attribut  de  la  grandeur.  A  ce 
"  titre,  nous  croyons  le  debat  facile  a  preciser,  et  nos  conclusions  ne 
"  se  feront  pas  attendre. 

"  '  Le  Tribunal  est-il  competent  pour  statuer  entre  M.  Solon  et 
"  S.  A.  Mehemet-Ali  ? 

"  '  Et  d'abord,  sur  quel  point  s'agite  la  question  de  competence  ? 
"  II  semblerait,  a  entendre  I'une  des  parties,  qu'elle  vous  demande 
"  simplement  a  faire  un  acte  conservatoire  ou  a  saisir  en  vertu  d'un 
"  titre  depuis  longtemps  passe  en  force  de  chose  jugee.  On  vous 
"  cite  des  auteurs  qui  ont  reconnu  saisissables  les  biens  de  toute 
"  nature  appartenant  meme  a  des  souverains  sur  un  sol  etranger. 

"  '  Mais  la  difficulte  n'est  pas  la :  ce  que  Ton  vous  demande,  c'est 
"  ce  titre  meme  qui  manque  a  M.  Solon ;  c'est  la  condamnation 
"  dont  il  a  besoin  pour  agir  contre  son  adversaire ;  c'est  la  cons^- 
"  cration  du  fond  meme  de  son  droit,  sans  en  apprecier  les  iimites. 
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"  *  Et  c'est  ici  que  se  presentent  deux  graves  questions  prejudi- 
*'  cielles,  tirees,  la  premiere  de  la  qualite  de  I'une  des  parties,  la 
"  seconde  de  la  nature  du  contrat. 

"  *  Sur  la  premiere  question,  celle  de  souverainete,  elle  a  et^  de- 
"  battue  par  le  defenseur  de  Mehemet-Ali,  avec  Tautorit^  de  cette 
"  voix  grave  et  severe  qui  se  prete  si  bien  aux  grandes  considera- 
"  lions  d'ordre  public.  Nous  nous  en  referons  sur  ce  point  a  ce  qui 
''  a  ete  dit,  ne  voulant  pas  I'aiFaiblir  en  le  repetant.  Nous  ajoutons 
"  seulement  que  M.  Solon  a  rendu  I'argumentation  plus  puissante 
"  contre  lui  en  reconnaissant  qu'il  avait  traite  avec  le  vice-roi 
"  d'Egypte  en  meme  temps  qu'avec  Mehemet-Ali,  avec  le  prince 
"  souverain,  inseparable,  selon  lui,  du  simple  particulier,  et  pour 
"  tout  dire  en  un  mot,  la  nature  des  institutions  qui  regissent  I'Orient 
"  rendait  cette  confusion  inevitable,  car  la  tous  les  pouvoirs  repo- 
"  sent  dans  une  seule  main,  et  c'est  la  qu'il  est  encore  permis  aux 
"  princes  de  dire :  L^Mat,  c'est  moi. 

''  *  La  nature  du  contrat  ne  resiste  pas  moins  a  la  competence,  car 
"  M.  Solon  n'a  pas  fait  un  march^,  il  a  accept^  une  fonction  pu- 
"  blique ;  il  s'est  mis  au  service  d'une  puissance :  il  ne  releve  que 
"  d'elle  seule,  quant  a  la  remuneration  qu'elle  a  pu  lui  accorder. 

*'  '  Et  voyez.  Messieurs,  combien  ceci  est  frappant !  Supposez  un 
"  Fran9ais  acceptant  des  fonctions  du  prince  en  France,  la  ou 
"  vous  avez,  comme  on  dit,  plenitude  de  juridiction,  est-ce  a  vous 
"  que  ce  fonctionnaire  viendrait  demander  le  reglement  de  son  hono- 
*'  rable  salaire?  Non,  une  autre  juridiction  devrait  etre  saisie.  Eh 
"  quoi !  alors  que  la  fonction  releve  d'un  prince  etranger,  libre, 
"  independant,  alors  que  la  difficult^  grandit  de  toute  la  puissance 
*'  d'une  question  de  droit  international,  c'est  a  votre  barre  que  le 
"  fonctionnaire  etranger  trainerait  une  souverainete  etrangere  ! 

"  '  Cela  est  impossible. 

"  *  Si  M.  Solon  pretendait  qu'il  a  fait  un  marche  et  non  pas  accepte 
"  une  fonction,  nous  lui  repondrions  avec  une  lettre  adressee  par  lui 
"  a  M.  le  garde-des-sceaux  de  France,  lettre  par  laquelle  "  au 
"  moment,"  dit-il,  "  d'accepter  une  fonction  a  I'etranger  il  en  demande 
"  I'autorisation  a  son  gonvernement  naturel,  afin  de  ne  pas  perdre 
''  sa  qualite  de  Fran9ais." 

"  'La  question  ainsi  precisee,  Messieurs,  nous  ne  croyons  pas 
"■  devoir  alarmer  vos  esprits  par  un  aper^u  des  graves  difficultes,  des 
"  complications  de  toute  nature  que  pourrait  entrainer  I'execution 
"  de  votre  jugement,  s'il  etait  favorable  aux  voeux  du  demandeur. 
"  Ces  difficultes  sont  d'une  telle  nature,  cependant,  qu'elles  ont  pese 
''  pour  beaucoup  dans  la  fixation  de  la  jurisprudence  qui,  pour  le 
^'  dire  en  passant,  est  a  peu  pres  unanime  et  constante  dans  le 
''  sens  des  principes  que  nous  defendons.  C'est  quelque  chose, 
"  en  effet,  dans  le  doute,  que  cet  adage :  Salus  populij  suprema 
"  lex  esto  ! ' 

"  M.  Tavocat  du  Roi  fait  remarquer  en  peu  de  mots  qu'en  agitant 
"  longuement  la  question  de  savoir  si  S.  A.  etait  ou  non  un  souve- 
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"  rain  independant,  on  n'a  fait  tout  an  plus  que  reculer  la  difficulte. 
"  En  efFet,  en  supposant  que  le  vice-roi  relevat  de  la  Porte,  pour  la 
*'  ratification  du  contrat  dont  il  s'agit,  cette  ratification  a  eu  lieu 
''  tacitement,  et,  en  tous  cas,  le  proces  engage  centre  la  Porte  elle- 
"  meme  n'en  serait  peut-etre  que  plus  difficile. 

"  '  Messieurs,'  dit  en  terminant  M.  I'avocat  du  Roi,  '  puisque  Ton  a 
"  beaucoup  eleve  ce  debat,  puisque  Ton  a  cru  devoir  de  parti  et 
"  d'autre  apprecier  d'une  maniere  bien  difFerente  I'attitude  et  les 
"  droits  de  I'.'figypte  envers  les  nationaux  Fran9ais,  qu'il  nous  soit 
"  permis  de  ne  pas  rester  tout  a  fait  etranger  a  ces  appreciations. 
"  II  est  digne  de  la  magistrature  Fran^aise  de  rendre  hommage  a 
"  un  prince  qui  vient  apprendre  en  France  a  gouverner  les  hommes 
"  selon  la  loi,  qui  vient  demander  a  la  France  de  combler  I'abime 
"  qui  separe  encore  I'Orient  de  T Occident,  la  barbaric  de  la  civili- 
''  sation,  le  despotisme  de  la  liberte,  I'arbitraire  de  la  legalite.  Et 
"  vous  ne  voudrez  pas.  Messieurs,  que  ce  prince  qui  s'est  montre 
''  plein  d'admiration  pour  vos  lois,  parce  qu'elles  sont  egales  pour 
**  tous,  puisse  croire  qu'il  s'est  trompe,  et  que  vos  lois,  en  respectant 
"  la  liberte  des  individus,  se  plaisent  a  violer  I'independance  des 
"  nations  et  la  souverainete  des  princes.' 

"  Le  Tribunal,  conformement  a  ces  conclusions,  a  rendu  le  juge- 
"  ment  dont  voici  le  texte : — 

"  '  Attendu  que  selon  les  principes  du  droit  des  gens,  les  Tribu- 
"  naux  Fran9ais  n'ont  pas  juridiction  sur  les  gouvernemens  etrangers, 
"  a  moins  qu'il  ne  s'agisse  d'une  action  a  I'occasion  d'un  immeuble 
"  possede  par  eux  en  France  comme  particulier,  ce  qui  emporte 
"  attribution  territoriale  et  execution  ; 

"  '  Attendu  qu'en  matiere  de  declinatoire  le  juge  doit  avant  tout 
''  consulter  les  termes  de  la  demande; 

"  '  Attendu  que  Taction  de  Solon  est  une  action  personnelle  qu'il 
"  motive  sur  un  pretendu  engagement,  dont  la  rupture  lui  aurait 
"  cause  un  prejudice; 

"  '  Attendu  que  toutes  les  expressions  de  la  demande  lui  donnent 
*'  le  caractere  personnel  et  revelent  qu'elle  est  dirigee  centre  le 
"  gouvernement  Egyptien,  et  non  centre  un  particulier ; 

"  '  Attendu  que  pour  apprecier  cette  demande,  il  ne  faudrait  pas 
"  examiner  un  acte  particulier  ayant  pour  cause  un  interet  prive  ; 
"  mais  un  acte  administratif  et  gouvernemental,  intervenu  entre  un 
"  gouvernement  et  un  fonctionnaire,  auquel  il  a  ete  confore  un  em- 
"  plei  et  une  mission  dont  le  demandeur  a  du  peser  les  consequences 
"  qu'il  serait  en  outre  neces«aire  de  rechercher  les  causes  de  la 
"  rupture  qui  motive  Taction ;  que  de  pareilles  appreciations  ne 
"  sauraient  appartenir  a  la  juridiction  Franyaise. 

"  '  Attendu  que  la  demande  ne  tend  pas  seulement  a  faire  vali- 
"  der  des  saisies-arrets  pratiquees  sur  des  marcliandises  appartenant 
"  soit  au  gouvernement  !Egyptien,  soit  a  Meliemet-Ali  persennelle- 
"  ment,  mais  d'abord  et  avant  tout,  prejudiciellement,  a  obtenir 
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''  centre  ce  gouvernement  la  somme  de  100,000  francs  de  dom- 
"  mages-interets. 

"  '  Ke^oit  S.  A.  Mehemet-Ali  opposant  au  jugement  rendu  par 
"  defaut,  le  25  Aolat  1846,  et  faisant  droit,  declare  ledit  jugement 
"  non  avenu ; 

"  '  Se  declare  incompetent  sur  la  demande  introduite  par  M. 
"  Solon,  et  le  condamne  aux  depens.'  " 


APPENDIX  v.— Part  VI.,  Chap.  II.,  Page  163. 

RIGHTS   OF   AMBASSADORS. 


No.   1. 

"  An  Act  for  preserving  the  Privileges  of  Ambassadors,  and  other 
"  puhlich  Ministers  of  Foreign  Princes  and  States  (a). 

"  Whereas  several  turbulent  and  disorderly  persons  having  in  a 
"  most  outragious  manner  insulted  the  person  of  His  Excellency 
'^  Andrew  Artemonowitz  Mattueof,  Ambassador  Extraordinary  of 
"  His  Czarish  Majesty,  Emperor  of  Great  Eussia,  Her  Majesties 
"  good  friend  and  ally,  by  arresting  him,  and  taking  him  by  violence 
"  out  of  his  coach  in  the  publick  street,  and  detaining  him  in  custody 
"  for  several  hours,  in  contempt  of  the  protection  granted  by  Her 
"  Majesty,  contrary  to  the  law  of  nations,  and  in  prejudice  of  the 
"  rights  and  jyrivileges  which  ambassadors  and  other  publick  mihi- 
"  stej^s,  authorized  and  received  as  such,  have  at  all  times  been  thereby 
"  possessed  of,  and  ought  to  be  kept  sacred  and  inviolable ;  be  it 
"  therefore  declared  by  the  Queen's  most  excellent  Majesty,  by  and 
"  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
"  and  commons,  in  Parliament  assembled,  and  by  the  authority  of 
"  the  same,  That  all  actions  and  suits,  writs,  and  processes  com- 
"  menced,  sued,  or  prosecuted  against  the  said  ambassador,  by  any 
"  person  or  persons  whatsoever,  and  all  bail  bonds  given  by  the  said 
"  ambassador,  or  any  other  person  or  persons  on  his  behalf,  and  all 
"  recognizances  of  bail  given  or  acknowledged  in  any  such  action  or 
*'  suit,  and  all  proceedings  upon  or  by  pretext  or  colour  of  any  such 
''  action  or  suit,  writ  or  process,  and  all  judgements  had  thereupon, 
"  are  utterly  null  and  void,  and  shall  be  deemed  and  adjudged  to 
"  be  utterly  null  and  void,  to  all  intents,  constructions,  and  purposes 
''  whatsoever. 

{a)  7  Anne,  cap.  12. 
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'^  II.  And  be  it  enacted  by  the  authority  aforesaid,  that  all  entries, 
"  proceedings,  and  records  against  the  said  ambassador,  or  his  bail, 
"  shall  be  vacated  and  cancelled. 

"  III.  And  to  prevent  the  like  insolences  for  the  future,  be  it 
'*  further  declared  by  the  authority  aforesaid,  that  all  writs  and  pro- 
"  cesses  that  shall  at  any  time  hereafter  be  sued  forth  or  prosecuted, 
"  whereby  the  person  of  any  ambassador,  or  other  publick  minister 
"  o£  any  foreign  Prince  or  State,  authorized  and  received  as  such  by 
"  Her  Majesty,  her  heirs  or  successors,  or  the  domestick,  or  domestick 
"  servant  o£  any  such  ambassador,  or  other  publick  minister,  may  be 
"  arrested  or  imprisoned,  or  his  or  their  goods  or  chattels  may  be 
"  distrained,  seized,  or  attached,  shall  be  deemed  and  adjudged  to  be 
"  utterly  null  and  void  to  all  intents,  constructions,  and  purposes 
"  whatsoever. 

"  IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
"  in  case  any  person  or  persons  shall  presume  to  sue  forth  or  pro- 
"  secute  any  such  writ  or  process,  such  person  and  persons,  and  all 
"  attorneys  and  sollicitors  prosecuting  and  solliciting  in  such  case, 
"  and  all  officers  executing  any  such  writ  or  process,  being  thereof 
"  convicted,  by  the  confession  of  the  party,  or  by  the  oath  of  one  or 
"  more  credible  witness  or  witnesses,  before  the  Lord  Chancellor,  or 
"  Lord  Keeper  of  the  Great  Seal  of  Great  Britain,  the  Chief  Justice 
"  of  the  Court  of  Queen's  Bench,  the  Chief  Justice  of  the  Court  of 
"  Common  Pleas  for  the  time  being,  or  any  two  of  them,  shall  be 
"  deemed  violaters  of  the  laws  of  nations,  and  disturbers  of  the 
"  publick  repose,  and  shall  suffer  such  pains,  penalties,  and  corporal 
"  punishment,  as  the  said  Lord  Chancellor,  Lord  Keeper,  and  the 
"  said  Chief  Justices,  or  any  two  of  them,  shall  judge  fit  to  be  im- 
"  posed  and  inflicted. 

"  V.  Provided,  and  be  it  declared,  that  no  merchant  or  other 
"  trader  whatsoever,  within  the  description  of  any  of  the  statutes 
"  against  bankrupts,  who  hath  or  shall  put  himself  into  the  service 
''  of  any  such  ambassador  or  publick  minister,  shall  have  or  take 
"  any  manner  of  benefit  by  this  Act. 

"  VI.  And  that  no  person  shall  be  proceeded  against  as  having 
*'  arrested  the  servant  of  an  ambassador  or  publick  minister,  by 
"  virtue  of  this  Act,  unless  the  name  of  such  servant  be  first  regis- 
"  tred  in  the  office  of  one  of  the  principal  secretaries  of  state,  and 
"  by  such  secretary  transmitted  to  the  sheriffs  of  London  and 
"  Middlesex  for  the  time  being,  or  their  under  sheriffs  or  deputies, 
"  who  shall,  upon  the  receipt  thereof,  hang  up  the  same  in  some 
"  publick  place  in  their  offices,  whereto  all  persons  may  resort,  and 
"  take  copies  thereof  without  fee  or  reward. 

"  VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
"  this  Act  shall  be  taken  and  allowed  in  all  Courts  within  this  king- 
"  dom  as  a  publick  Act ;  and  that  all  Judges  and  Justices  shall  take 
"  notice  of  it  without  special  pleading  ;  and  all  sheriffs,  bailiffs,  and 
"  other  officers  and  ministers  of  justice,  concerned  in  the  execution 
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' '  of  process,  are  hereby  required  to  have  regard  to  this  Act,  as  they 
"  will  answer  the  contrary  at  their  peril." 


No.  2. 


Memoir  of  the  French  Minister  (1772)  on  the  Privileges  of 

Ambassadors. 

"  NO.    III. 

"  Memoir e  que  le  Ministre  de  France  fit  remettre  aux  Amhassadeurs 
et  Ministres  etrangers  residant  a  Parisy  en  Fevrier  1772  (b). 

"  ''  L'iMMUNiTE  des  amhassadeurs  et  autres  ministres  publics,  est 
"  fondee  sur  deux  principes  :  (1)  sur  la  dignite  du  caractere  re- 
''  pre'sentatifauquel  ils  participent  plus  ou  moins;  (2)  sur  la  con- 
"  vention  tacite  qui  resulte  de  ce  qu'en  admeltant  un  ministre 
"  etranger,  on  reconnatt  les  droits  que  Vusage,  ou,  si  Von  veutj  le 
*'  droit  des  gens  lui  accorde. 

'^  '  Le  droit  de  representation  les  autorise  a  jouir,  dans  une  mesure 
"  determinee,  des  prerogatives  de  leurs  maitres.  En  vertu  de  la 
"  convention  tacite,  ou,  ce  qui  est  la  meme  chose,  en  vertu  du 
''  droit  des  gens,  ils  peuvent  exiger  qu'on  ne  fasse  rien  qui  les 
"  trouble  dans  leurs  fonctions  publiques. 

"  '  L'exemption  de  la  juridiction  ordinaire,  qu'on  appelle  propre- 
"  ment  immunite,  decoule  naturellement  de  ce  double  principe. 
"  Mais  I'immunite  n'est  point  illimitee  ;  elle  ne  pent  s'etendre  qu'en 
"  proportion  des  motifs  qui  lui  servent  de  base. 

"  '  II  resulte  de  la,  (1)  qu'un  ministre  public  ne  peut  en  jouir 
"  qu''autant  que  son  maitre  enjouirait  lui-meme ; 

**  '  (2)  Qu'il  ne  peut  en  jouir  dans  le  cas  oil  la  convention  tacite 
"  entre  les  deux  souvei^ains  vient  a  cesser. 

"  '  Pour  eclaircir  ces  maximes  par  des  exemples  analogues  a 
"  I'objet  de  ces  observations,  on  remarquera : 

"  '  (1)  Qu'il  est  constant  qu'un  ministre  perd  son  immunite,  et 
"  se  rend  sujet  a  la  juridiction  locale,  lorsqu'il  se  livre  a  des 
"  mana3uvres  qui  peuvent  etre  regardees  comme  crime  d'etat,  et 
"  qui  troublent  la  securite  publique.  L'exemple  du  Prince  de 
"  Cellamare  constate  ces  maximes  a  cet  egard. 

"  '  (2)  L'immunite  ne  peut  avoir  d'autre  effet  que  d'ecarter  tout 
"  ce  qui  pourrait  empecher  le  ministre  public  de  vaquer  k  ses 
"  fonctions. 

"  '  De  h\,  il  resulte  que  la  personne  seule  du  ministre  jouit  de 
"  l'immunite,  et  que  ses  biens  pouvant  etre  attaqu^s  sans  interrom- 


(b)  De  Martens,  Causes  Celebres,  t.  ii.  p.  112. 
VOL.    II.  Q  Q 
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"  pre  ses  fonctions,  tons  ceux  qu'un  ministre  possede  dans  le  pays 
"  oil  il  est  accredite,  sont  soiimis  a  la  puissance  territoriale,  et 
"  c'est  par  line  suite  de  ce  principe,  qu'une  maison  ou  une  rente 
"  qu'un  ministre  etranger  possederait  en  France,  seraient  sujettes 
"  aux  memes  lois  que  les  autres  heritages ; 

"  '  (3)  La  convention  tacite  sur  laquelle  Timmunite  se  fonde, 
*'  cesse  lorsque  le  ministre  se  soumet  formellement  a  I'autorite 
''  locale,  en  contractant  par-devant  un  notaire,  c'est-a-dire  en  in- 
*'  voqnant  I'autorite  civile  du  pays  qu'il  habite. 

i(  i  Wicqnefort  qui,  de  tous  les  auteurs,  est  le  plus  zele  pour  la 
''  defense  du  droit  des  ministres  publics,  et  qui  s'y  livrait  avec 
''  d'autant  plus  de  chaleur  qu'il  defendait  sa  propre  cause,  convient 
*'  de  ce  principe  et  avoue : 

" '  Que  les  amlassadeurs  j^euvent  etre  forces  de  remplir  les  con- 
"  trats  qiCils  ont  passes  par-devant  notaire,  et  qu'on  pent  saisir 
''  leAirs  meuhles  pour  prix  de  layer  des  maisons,  dont  les  haux 
"  auraient  ete  passes  de  cette  ^naniere.     (T.  I.  p.  416.) 

"  '  (4)  L'inimunite  etant  fondee  sur  une  convention,  et  tout  con- 
"  vention  etant  reciproque,  le  ministre  public  perd  son  privilege, 
"  lorsqu'il  en  abuse  centre  les  intentions  constantes  de  deux  sou- 
"  verains. 

"  '  C'est  par  cette  raison  qu'un  ministre  public  ne  pent  pas  se 
"  prevaloir  de  son  privilege  pour  se  dispenser  de  payer  les  dettes 
"  qu'il  pent  avoir  contractees  dans  les  pays  ou  il  reside : 

"  '  (1)  Parce  que  I'intention  de  son  maitre  ne  peut  point  etre 
"  qu'il  viole  la  premiere  loi  de  la  justice  naturelle,  qui  est  ante- 
''  rieure  aux  privileges  du  droit  des  gens; 

"  '  (2)  Parce  qu'ancun  souverain  ne  veut,  ni  ne  peut  vouloir  que 
"  ces  jorerogatives  tournent  au  detriment  de  ses  sujets,  et  que 
"  le  caractere  public  devienne  pour  eux  un  piege  et  un  sujet  de 
"  mine ; 

"  '  (3)  On  pourrait  saisir  les  biens  mobiliers  du  prince  meme  que 
"  le  ministre  represente,  s'il  en  possedait  sous  notre  juridiction  ; 
''  de  quel  droit  les  biens  du  ministre  seraient-ils  done  exceptes  de 
"  cette  regie  ? 

"  '  (4)  L'immunite  du  ministre  public  consiste  essentiellement  a 
"  le  faire  considerer  comme  s'il  continuait  a  resider  dans  les  Etats 
"  de  son  maitre. 

"  '  Eien  n'empeche  done  d'employer  vis-a-vis  de  lui  les  moyens 
"  de  droit  dont  on  userait  s'il  se  trouvait  dans  le  lieu  de  son 
"  domicile  ordinaire. 

"  '  (5)  II  en  rcsulte  qu'on  peut  le  sommer  d'une  maniere  legale, 
"  de  satisfaire  a  ses  engagemens  et  de  payer  ses  dettes,  et 
"  Bynhcrslioeh  decide  formellement,  p.  186,  que  ce  n'est  p^as  pen 
"  respecter  la  maison  d\in  amhassadeur  que  d'y  envoyer  des 
"  officiers  de  justice^  pour  signifier  ce  dont  il  est  hesoin  de  donner 
"  connaissance  a  Vamhassadeur. 

"  '  (6)  Le  privilege  des  ambassadeurs  ne  regarde  que  les  biens 
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"  qu'ils  possedent  comme  ambassadeurs,  et  sans  lesquels  ils  ne 
''  pourraient  exercer  les  fonctions  de  leur  emploi. 

"  '  Bynhershoeh,  p.  168  et  172,  et  Barheyrac^  p.  173,  sont  de  cet 
"  avis,  et  la  cour  de  HoUande  a  adopte  cette  base  dans  rajourne- 
"  ment  qii'elle  fit  signifier  en  1721  a  I'envoye  de  Holstein,  aiprh 
"  avoir  accorde  saisie  de  tous  ses  Mens  et  effets,  autres  que  meuhles 
"  et  equipages^  et  autres  choses  apparteiiantes  a  son  caractere  de 
"  ministre. — Ce  sont  les  termes  de  la  Cour  de  Hollande  du  21 
''  Fevrier  1721. 

"  ^  Ces  considerations  justifient  suffisamment  la  regie  quiestre9ue 
"  dans  toutes  les  cours,  qu'un  ministre  public  ne  doit  point  partir 
"  d'un  pays  sans  avoir  satisfait  ses  creanciers. 

*^  '  Lorsqu'un  ministre  manque  a  ce  devoir,  quelle  est  la  conduite 
''  a  tenir  ?  c'est  la  seule  question  essentielle  que  la  matiere  puisse 
*^  faire  naitre.  Elle  doit  se  decider  par  un  usage  conforme  aux 
*'  difFerentes  maximes  qu'on  a  etablies  ci-dessus. 

"  '  On  ne  parlera  point  de  I'Angleterre,  ou  I'esprit  de  la  legisla- 
*'  tion,  borne  a  la  lettre  de  la  loi,  n'admet  point  de  convention 
^'  tacite,  ni  de  presomption,  et  ou  le  danger  d'une  loi  positive  dans 
*'  une  matiere  aussi  delicate,  a  jusqu'ici  empcche  de  fixer  legale- 
"  ment  les  prerogatives  des  ministres  publics. 

"  '  Dans  toutes  les  autres  cours,  la  jurisprudence  parait  h  peu 
''  pres  egale,  les  precedes  seuls  peuvent  differer. 

"  '  A  Vienne,  le  marechalat  de  I'empire  s'arroge,  sur  tout  ce  qui 
"  ne  tient  pas  a  la  personne  de  I'ambassadeur  et  a  ses  fonctions, 
"  une  juridiction  proprement  dite,  dans  une  etendue  qu'on  a  quel- 
"  quefois  envisagee  difficile  a  concilier  avec  les  maximes  generale- 
"  ment  re9ues.  Ce  tribunal  veille  d'une  maniere  particuliere  sur 
"  le  paiement  des  dettes  contractees  par  les  ambassadeurs,  surtout 
*'  au  moment  le  leur  depart. 

"  '  On  en  a  vu  I'exemple,  en  1764,  dans  la  personne  de  M.  le 
"  Comte  de  CzernichefF,  ambassadeur  de  Eussie,  donfc  les  efPets 
''  furent  arretes  jusqu'a  ce  que  le  Prince  de  Liechtenstein  se  fut 
"  rendu  sa  caution. 

"  '  En  Russie  un  ministre  public  est  assujetti  a  annoncer  son  de- 
"  part  par  trois  publications.  On  y  arreta  les  enfans,  les  papiers 
"  et  les  effets  de  M.  de  Bausset,  ambassadeur  de  France,  jusqu'a 
''  ce  que  le  roi  eut  fait  son  affaire  des  dettes  que  ce  ministre  avait 
"  contractees. 

"  '  A  la  Haye,  le  conseil  de  Hollande  s'arroge  une  juridiction 
"  proprement  dite  dans  les  Etats  ou  les  interets  des  sujets  se  trou- 
"  vent  compromis. 

"  'En  1688  un  exploit  fut  signifie  a  un  ambassadeur  d'Espagne 
*'  en  personne,  qui  en  porta  des  plaintes  {Bynkerslioelc,  p.  188)  ; 
"  les  Etats  jugerent  qu'elles  etaient  fondees  en  ce  qu'il  n'aurait 
"  fallu  remettre  I'exploit  qu'aux  gens  de  I'ambassadeur. 

"  '  A  Berlin^  en  1723,  le  Baron  de  Posse,  ministre  de  Suede,  fut 

Q  Q  2 
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''  arrets  et  gard^,  parce  qu'il  refusal t  de  payer  un  sellier,  malgre 
"  les  avertissemens  reiteres  du  magistrat. 

''  '  A  Turin,  le  carrosse  d'un  ambassadeur  d'Espagne  fut  arrete 
''  sous  le  regne  d'EjiMANUEL.  La  cour  de  Turin  se  disculpa  a  la 
"  verite  de  cette  violence ;  mais  personne  ne  reclama  centre  les 
''  procedures  qui  avaient  ete  faites  pour  condamner  I'ambassadeur 
"  a  payer  ses  dettes. 

'*  *  Ces  exemples  paraissent  suffire  pour  etablir  en  principe  qu'un 
"  ministre  etranger  peut  etre  contraint  a  payer  ses  dettes.  lis 
"  constatent  meme  I'extension  qu'on  a  quelquefois  donnee  au  droit 
'^  de  coaction. 

"  '  On  a  soutenu  qu'il  suffisait  d'avertir  le  ijiinistre  de  payer  ses 
'*  dettes  pour  justifier,  en  cas  de  refus,  les  voies  judiciaires  et  meme 
*'  la  saisie  des  efFets. 

*' *  Grotius,  liv.  ii.  chap.  18.  dit :  que  si  un  amhassadeur  a 
"  contracte  des  dettes  et  quHl  n'ait  point  d'' immeuhles  dans  le  pays^ 
"  il  faut  lui  dire  honnetement  de  payer ;  s'il  le  refusait,  on  s'adrcs- 
*'  serait  a  son  maitre,  apres  quoi  on  en  viendrait  aux  voies  que  Von 
**  prend  contre  les  debiteurs  qui  sont  d'une  autre  juridiction. 

'■'■  '  Or  ces  voies  sont  les  procedures  legales  qui  tombent  sur  les 
"  biens  de  I'ambassadeur,  autres  que  ceux  qui  sont  immediatement 
"  necessaires  k  I'exercice  de  ses  fonctions,  ainsi  qu'on  I'a  deja 
"  observe. 

"  '  L'opinion  la  plus  moderee  est,  qu'il  convient  dans  tons  les 
"  cas  de  s'abstenir,  autant  qu'il  est  possible,  de  donner  atteinte  a 
*'  la  decence  qui  doit  environner  le  caractere  public ;  mais  le 
"  souverain  est  autorise  a  employer  I'espece  de  coaction  qui  n'em- 
"  porte  aucun  trouble  dans  ses  fonctions,  et  qui  consiste  a  inter- 
''  dire  a  I'ambassadeur  la  sortie  du  pays,  avant  qu'il  ait  satisfait  a 
"  ses  engagemens. 

"  '  C'est  dans  ce  sens  que  BynherslioeJc  conseille  d'employer  con- 
"  tre  les  ambassadeurs  des  actions  qui  emportent  plus  une  defense 
"  qu'une  ordre  de  faire  telle  ou  telle  chose.  Ce  n'est  alors  qu'une 
"  simple  defense,  et  personne  n'oserait  soutenir  qu'il  soit  illicite 
''  de  se  defendre  contre  un  ambassadeur,  qui  ne  doit  pas  troubler 
"  les  habitans  en  usant  de  violence  et  emportant  ce  qui  appartient 
"  a  autrui. 

*'  '  Cette  maxime  est  encore  plus  de  saison,  lorsque  des  circon- 
"  stances  particulieres  et  aggravantes  chargent  le  ministre  du  re- 
"  proche  de  mauvaise  foi  et  de  manoeuvres  i  eprehensibles. 

"  *  Lorsqu'il  viole  lui-meme  ainsi  la  saintete  de  son  caractere  et 
"  la  securite  publique,  il  ne  peut  point  exiger  que  d'autres  le  re- 
"  spectent. 

"  *  Pour  appliquer  ces  maximes  au  cas  particulier  de  M.  le  Baron 

**  de  Wrech,  ministre   plenipotentiaire   du   Landgrave    de   Hesse- 

"  Cassel,  il  suffit  de  rappeler  sa  conduite  depuis  son  arrivee  k  Paris, 

"  et  surtout  depuis  huit  mois. 

"  *  Les  voies  indecentes  qu'il  avait  adoptees  pour  se  procurer  de 
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"  I'argent  ayant  ete   supprimees,   il  s'est  livre  k  toutes  sortes  de 

"  manoeuvres,  que   les  menagemens    qu'on   a   pour   son   caractere 

*'  erapechent  de  caracteriser. 

*'  '  On  se  contentera  de  remarquer,  que  tout  conduit  a  penser  que 

''  ce  ministre  a   forme    le    dessein    de   frustrer   ses   creanciers    en 

**  sortant  du  royaume ;   et  cette  circonstance  suffit  pour  autoriser 

"  a  prendre  centre  lui  les  memes  mesurea  qu'on  prendrait,  s'il  etait 

"  effectivement  sorti  du  royaume,  apres  avoir  depose  son  caractere 

"  par  la  remise  de  ses  lettres  de  rappel. 

"  '  Le  ministere  des  affaires  etrangeres  Fa  fait  exhorter  par  le 

*'  magistrat  charge  de  la  police,  et  I'a  exhorte  lui-meme,  k  faire 

"  honneur  a  ses  engagemens. 

"  '  Des  lors  les  poursuites  qu'on  pouvait  faire  contre  lui  deve- 

"  naient   legitimes,  pourvu  qu'elles  ne   passassent   pas  les   bornes 

"  indiqu^es  plus  haut. 

"  '  Le  Marquis  de  Bezons  se  trouvait  meme  dans  un  cas  plus 

"  particulier;  le  Baron  de  Wrecli  avait  contracte  avec  lui  par  ecrit; 

"  11  avait  promis  de  fournir  caution  bourgeoise  pour  I'execution  du 
"  bail  de  la  maison.  Le  Baron  de  Wrech  avait  done  contracte 
"  I'engagement  d'assujettir  indirectement  cette  execution  a  la  juri- 
"  diction  territcriale  dans  la  personne  de  sa  caution.  II  est  vrai 
"  qu'il  n'a  pas  juge  a  propos  de  remplir  cette  obligation;  mais 
"  comme  il  est  assurement  le  garant  de  son  propre  fait,  le  Marquis 
*'  de  Bezons  pouvait,  selon  les  regies  de  I'equite  et  du  bon  sens, 
''  s'en  prendre  a  lui-meme  ;  et  il  ne  peut-etre  admis  a  se  faire  un 
"  titre  de  la  mauvaise  foi  meme  qui  caracterise  le  refus  d'executer 
"  cette  clause  de  la  convention. 

"  *  C'est  d'apres  ces  considerations  que,  sur  les  plaintes  multi- 
"  pliees  des  creanciers  du  Baron  de  Wrech,  le  ministre  des  affaires 
"  etrangeres  crut  devoir  suspendre  I'expedition  du  passeport  que  ce 
*'  ministre  demanda  pour  sortir  du  royaume,  en  alleguant  des 
"  ordres  du  Landgrave  son  maitre,  jusqu'a  ce  que  les  intentions  de 
*'  ce  prince  fussent  connues  par  le  canal  du  ministre  qui  reside  de 
*'  la  part  du  roi  aupres  de  lui. 

"  '  II  permit  en  meme  temps  au  Marquis  de  Bezons  de  ftiire 
"  valoir  ses  droits  par  les  voies  legales,  et  il  en  prevint  le  Baron  de 
"  Wrech. 

"  '  Ce  ministre  s'etant  ncanmoins  plaint  qu'on  s'etait  prevalu  de 
"  cette  permission  pour  forcer  sa  porte,  pour  lui  signifier  I'exploit 
"  de  la  vente  de  ses  meubles,  et  tout  acte  de  violence  devant  etre 
''  banni  des  precedes  en  pareil  cas,  on  n'a  pu  s'empecher  de  blamer 
"  cet  exces,  et  on  a  cru  devoir  suspendre  toute  poursuite  ulterieure. 
"  x>Iais,  afin  de  concilier  la  protection  que  le  roi  doit  a  ses  sujets, 
"  avec  les  egards  dus  au  caractere  public,  et  afin  de  remplir  tons 
"  les  precedes  que  les  regies  du  droit  des  gens  peuvent  dieter,  le 
"  ministere  des  affaires  etrangeres  vient  de  de/erer  au  Landgrave 
'^  lui-meme  la  conduite  de  son  ministre. 

"  '  Ce  prince  pourra  d'autant  moins  trouver  a  redire  a  la  conduite 
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'•  qui  a  ^td  tenue  avec  son  ministre,  qu'un  fait  recent  a  mis  en  ^vi- 
'•  dence  le  sentiment  qu'il  avait  lui-meme  sur  I'immunite.  II  fit 
''  en  efFet  emprisonner,  il  y  a  quatre  ou  cinq  ans,  le  Comte  de 
"  Wartensleben,  ministre  de  Hollande,  pour  le  forcer  de  rendre 
^'  conipte  d'une  fondation  dont  il  etait  I'executeur.  L'entreprise 
"  sur  la  personne  d'une  ministre  public  fut  a  la  verite  condamnee  ; 
"  mais  les  lEtats  generaux  ne  contesterent  pas  la  juridiction  du 
"  Landgrave ;  et,  dans  le  cas  ou  se  trouve  le  Baron  de  Wrech,  les 
"  principes  que  ce  prince  a  soutenus,  ne  lui  permettront  pas  de 
"  soustraire  son  ministre  aux  mesures  capables  d'assurer  les  droits 
"  des  sujets  du  roi,  ni  de  les  priver  du  seul  gage  qu'ils  aient  de 
"  I'execution  de  leurs  conventions  avec  lui.' 

"  La  '  Gazette  de  France '  ayant  public  ce  memoire  dans  une  de  ses 
"  feuilles,  le  Baron  de  Wrech  en  porta  plainte  au  Due  d'AiguiJlon  ; 
"  qui  toutefois  se  contenta  de  lui  faire  la  reponse  suivante. 

*'  NO.    IV. 

"  Lettre  du  Dae  d'Aiguillon  au  Baron  de  Wrechf  ministre  de  Hesse- 
Cassel  a  la  cour  de  France ;  du  23  Janvier  1772. 

"  '  Je  ne  perds  pas  un  moment,  Monsieur,  pour  repondre  a  la 
"  lettre  que  vous  m'avez  fait  I'honneur  de  m'ecrire  le  22  de  ce  mois. 

"  '  C'est  avec  une  peine  bien  vive  que  j'apprends  que  I'on  a  in- 
"  sere  dans  la  gazette  de  .  .  .  wa  ecrit  relatif  a  votre  position 
"  et  qui  vous  soit  injurieux.  Je  m'empresse,  Monsieur,  de  vous 
"  declarer  que  je  desavoue  tout  ce  qu'on  pent  avoir  public  sur  cette 
"  affaire,  qui  par  sa  nature  et  par  les  mesures  que  le  roi  a  juge  a 
"  propos  de  prendre  doit  etre  tenue  secrete.  Je  ne  puis  done  qu'ap- 
"  plaudir  au  parti  que  vous  avez  pris  de  demander  justice  centre 
"  la  publicite  donnee  a  cette  affaire,  et  vous  prier  d'agreer  I'assu- 
"  ranee  de  ma  haute  consideration. 

"  <  Versailles,  le  23  Fevrier  1772. 

"  '  Le  Due  d'Aiguillon.' 

*'  Ce  ne  fut  que  lorsque  le  Landgrave  de  Hesse-Cassel  eut  fait 
*^  son  affaire  des  engagemens  pris  par  le  Baron  de  Wrech,  que 
"  celui-ci  obtint  ses  passeports,  et  put  quitter  Paris." 


No.  3. 

LAW    OF   UNITED    STATES    OF    NORTH    AMERICA    (c). 

"  §  1525.  Under  the  confederation,  an  exclusive  power  was  given 
"  to  Congress  of  '  sending  and  receiving  ambassadors.'     The  term 

(c)  Story  on  the  Constitution  of  the  United  States  ( Amer,  2nd  Edit. ) , 
vol,  ii.  pp.  356  et  seq. 


APPENDIX  V.  599 

"  *  ambassador,'  strictly  construed,  (as  would  seem  to  be  required 
'*  by  the  second  article  of  that  instrument,)  comprehends  the 
"  highest  grade  only  of  public  ministers ;  and  excludes  those  grades 
"  which  the  United  States  would  be  most  likely  to  prefer  whenever 
"  foreign  embassies  may  be  necessary.  But  under  no  latitude 
"of  construction  could  the  term  'ambassadors'  comprehend 
"  consuls.  Yet  it  was  found  necessary  by  Congress  to  employ  the 
"  inferior  grades  of  ministers,  and  to  send  and  receive  consuls. 
"  It  is  true,  that  the  mutual  appointment  of  consuls  might  have 
"  been  provided  for  by  treaty ;  and  where  no  treaty  existed,  Con- 
"  gress  might  perhaps  have  had  the  authority  under  the  ninth 
''  article  of  the  confederation,  which  conferred  a  general  authority 
''  to  appoint  officers  for  managing  the  general  affairs  of  the  United 
"  States.  But  the  admission  of  foreign  consuls  into  the  United 
''  States,  Avhen  not  stipulated  for  by  treaty,  was  nowhere  provided 
"  for.  The  whole  subject  was  full  of  embarrassment  and  constitu- 
''  tional  doubts;  and  the  provision  in  the  Constitution,  extending 
"  the  appointment  to  other  public  ministers  and  consuls,  as  well 
"  as  to  ambassadors,  is  a  decided  improvement  upon  the  Confedera- 
"  tion. 

"  §  1560.  The  next  section  of  the  second  article  is:  'He  (the 
''  President)  shall  from  time  to  time  give  to  the  Congress  informa- 
*'  tion  of  the  state  of  the  Union,  and  recommend  to  their  considera- 
"  tion  such  measures  as  he  shall  judge  necessary  and  expedient. 
"  He  may,  on  extraordinary  occasions,  convene  both  houses,  or 
"  either  of  them  ;  and,  in  case  of  a  disagreement  between  them, 
"  with  respect  to  the  time  of  adjournment,  he  may  adjourn  them 
''  to  such  time  as  he  shall  think  proper.  He  shall  receive  ambas- 
"  sadors  and  other  public  ministers.  He  shall  take  care  that  the 
"  laws  be  faithfully  executed  ;  and  shall  commission  all  the  officers 
"  of  the  United  States.' 

"  §  1565.  The  next  power  is  to  receive  ambassadors  and  other 
"  public  ministers.  This  has  been  already  incidentally  touched. 
"  A  similar  power  existed  luider  the  Confederation  ;  but  it  was 
"  confined  to  receiving  '  ambassadors,'  which  word,  in  a  strict 
"  sense,  (as  has  been  already  stated,)  comprehends  the  highest 
"  grade  only  of  ministers,  and  not  those  of  an  inferior  character. 
"  The  policy  of  the  United  States  would  ordinarily  prefer  the 
"  employment  of  the  inferior  grades  ;  and  therefore  the  description 
"  is  properly  enlarged,  so  as  to  include  all  classes  of  ministers.  Why 
"  the  receiving  of  consuls  was  not  also  expressly  mentioned,  as  the 
"  appointment  of  them  is  in  the  preceding  clause,  is  not  easily  to 
"  be  accounted  for,  especially  as  the  defect  of  the  Confederation 
"  on  this  head  was  fully  understood.  The  power,  however,  may 
"  be  fairly  inferred  from  other  parts  of  the  Constitution  ;  and  indeed 
"  seems  a  general  incident  to  the  executive  authority.  It  has  con- 
"  stantly  been  exercised  without  objection ;  and  foreign  consuls 
"  have   never   been   allowed  to  discharge  any  functions  of    office 
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"  until  they  have  received  the  exequatur  of  the  President.  Consuls, 
"  indeed,  are  not  diplomatic  functionaries,  or  political  representatives, 
"  of  a  foreign  nation  ;  but  are  treated  ia  the  character  of  mere  com- 
*'  mercial  agents. 

"  §  1568.  As  incidents  to  the  power  to  receive  ambassadors  and 
"  foreign  ministers,  the  President  is  understood  to  possess  the  power 
"  to  refuse  them,  and  to  dismiss  those  who,  having  been  received, 
"  become  obnoxious  to  censure,  or  unfit  to  be  allowed  the  privilege, 
"  by  their  improper  conduct,  or  by  political  events.  While,  however, 
"  they  are  permitted  to  remain  as  public  functionaries,  they  are 
"  entitled  to  all  the  immunities  and  rights  which  the  Law  of  Nations 
"  has  provided  at  once  for  their  dignity,  their  independence,  and 
"  their  inviolability. 

"  §  1569.  There  are  other  incidental  powers  belonging  to  the 
"  executive  department,  which  are  necessarily  implied  from  the 
**  nature  of  the  functions  which  are  confided  to  it.  Amongst  these 
"  must  necessarily  be  included  the  power  to  perform  them  without 
"  any  obstruction  or  impediment  whatsoever.  The  President  can- 
"  not,  therefore,  be  liable  to  arrest,  imprisonment,  or  detention, 
''  while  he  is  in  the  discharge  of  the  duties  of  his  office  ;  and  for 
"  this  purpose  his  person  must  be  deemed,  in  civil  cases  at  least, 
"  to  possess  an  official  inviolability.  In  the  exercise  of  his  political 
*'  powers  he  is  to  use  his  own  discretion,  and  is  accountable  only 
"  to  his  country  and  to  his  own  conscience.  His  decision  in  rela- 
"  tion  to  these  powers  is  subject  to  no  control,  and  his  discretion, 
"  when  exercised,  is  conclusive.  But  he  has  no  authority  to  con- 
"  trol  other  officers  of  the  Government  in  relation  to  the  duties 
"  imposed  upon  them  by  law,  in  cases  not  touching  his  political 
"  powers. 

"  §  1658.  The  next  clause  extends  the  judicial  power  *  to  all 
"  cases  affecting  ambassadors,  other  public  ministers^  and  consuls.' 
*'  The  propriety  of  this  delegation  of  power  to  the  national  judiciary 
"  will  scarcely  be  questioned  by  any  persons,  who  have  duly  re- 
"  fleeted  upon  the  subject.  There  are  various  grades  of  public 
"  ministers,  from  ambassadors  (which  is  the  highest  grade)  down 
"  to  common  resident  ministers,  whose  rank,  and  diplomatic  pre- 
"  cedence,  and  authority,  are  well  known,  and  well  ascertained  in 
"  the  law  and  usages  of  nations.  But  whatever  may  be  their 
"  relative  rank  and  grade,  public  ministers  of  every  class  are  the 
"  immediate  representatives  of  their  sovereigns.  As  such  representa- 
"  tives,  they  owe  no  subjection  to  any  laws,  but  those  of  their  own 
"  country,  any  more  than  their  Sovereign ;  and  their  actions  are 
"  not  generally  deemed  subject  to  the  control  of  the  private  law  of 
*'  that  State,  wherein  they  are  appointed  to  reside.  He  that  is 
*'  subject  to  the  coercion  of  laws  is  necessarily  dependent  on  that 
"  Power  by  whom  those  laws  were  made.  But  public  ministers 
"  ought,  in  order  to  perform  their  duties  to  their  OAvn  Sovereign, 
''  to  be  independent  of  every  Power,  except  that  by  which  they  are 
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"  sent ;  and,  of  consequence,  ought  not  to  be  subject  to  the  mere 
"  municipal  law  of  that  nation  wherein  they  are  to  exercise  their 
"  functions.  The  rights,  the  powers,  the  duties,  and  the  privileges 
"  of  public  ministers  are,  therefore,  to  be  determined,  not  by  any 
"  municipal  constitutions,  but  by  the  law  of  nature  and  nations,  which 
"  is  equally  obligatory  upon  all  Sovereigns  and  all  States.  What 
"  these  rights,  powers,  duties,  and  privileges  are,  are  inquiries  pro- 
"  perly  belonging  to  a  treatise  on  the  Law  of  Nations,  and  need  not 
"  be  discussed  here.  But  it  is  obvious,  that  every  question,  in 
"  which  these  rights,  powers,  duties,  and  privileges  are  involved,  is 
"  so  intimately  connected  with  the  public  peace,  and  policy,  and 
"  diplomacy  of  the  nation,  and  touches  the  dignity  and  interest  of 
"  the  Sovereigns  of  the  ministers  concerned  so  deeply,  that  it  would 
"  be  unsafe  that  they  should  be  submitted  to  any  other  than  the 
"  highest  judicature  of  the  nation. 

"  §  1659.  It  is  most  fit  that  this  judicature  should,  in  the  first 
''  instance,  have  original  jurisdiction  of  such  cnses,  so  that,  if  it 
"  should  not  be  exclusive,  it  might  at  least  be  directly  resorted  to, 
"  when  the  delays  of  a  procrastinated  controversy  in  inferior  tri- 
"  bunals  might  endanger  the  repose  or  the  interests  of  the  Govern- 
"  ment.  It  is  well  known  that  an  arrest  of  the  Russian  Ambassador 
"  in  a  civil  suit  in  England,  in  the  reign  of  Queen  Anne,  was  well 
"nigh  bringing  the  two  countries  into  open  hostilities;  and  was 
"  atoned  for  only  by  measures  Avhich  have  been  deemed,  by  her 
"  own  writers,  humiliating.  On  that  occasion,  an  Act  of  Parliament 
''  was  passed,  which  made  it  highly  penal  to  arrest  any  ambassador, 
"  or  his  domestic  servants,  or  to  seize  or  distrain  his  goods;  and 
"  this  Act,  elegantly  engrossed  and  illuminated,  accompanied  by 
"  a  letter  from  the  Queen,  was  sent  by  an  ambassador  extra- 
"  ordinary,  to  propitiate  the  offended  Czar.  And  a  statute  to  the 
"  like  effect  exists  in  the  criminal  code  established  by  the  first 
"  Congress,  under  the  Constitution  of  the  United  States. 

"  §  1660.  Consuls,  indeed,  have  not  in  strictness  a  diplomatic 
"  character.  They  are  deemed  as  mere  commercial  agents ;  and 
"  therefore  partake  of  the  ordinary  character  of  such  agents ;  and 
"  are  subject  to  the  municipal  laws  of  the  countries  where  they 
"  reside.  Yet,  as  they  are  the  public  agents  of  the  nation  to 
"  which  they  belong,  and  are  often  entrusted  with  the  performance 
"  of  very  delicate  functions  of  State,  and  as  they  might  be  greatly 
'*  embarrassed  by  being  subject  to  the  ordinary  jurisdiction  of 
"  inferior  tribunals,  state  and  national,  it  was  thought  highly  ex- 
"  pedient  to  extend  the  original  jurisdiction  of  the  Supreme  Court 
"  to  them  also.  The  propriety  of  vesting  jurisdiction,  in  such 
"  cases,  in  some  of  the  national  Courts  seems  hardly  to  have  been 
"  questioned  by  the  most  zealous  opponents  of  the  Constitution. 
"  And  in  cases  against  ambassadors,  and  other  foreign  ministers, 
"  and  consuls,  the  jurisdiction  has  been  deemed  exclusive. 


602  APPENDIX   V. 

"  §  1661.  It  has  been  made  a  question  whether  this  clause,  extend- 
"  ing  jurisdiction  to  all  cases  affecting  ambassadors,  ministers,  and 
"  consuls,  includes  cases  of  indictments  found  against  persons  for 
"  ojffering  violence  to  them,  contrary  to  the  statute  o£  the  United 
"  States  punishing  such  offence.  And  it  has  been  held  that  it 
"  does  not.  Such  indictments  are  mere  public  prosecutions,  to 
"  which  the  United  States  and  the  offender  only  are  parties ;  and 
"  which  are  conducted  by  the  United  States  for  the  purpose  of 
''  vindicating  their  own  laws  and  the  Law  o£  Nations.  They  are 
"  strictly,  therefore,  cases  affecting  the  United  States ;  and  the 
"  minister  himself,  who  has  been  injured  by  the  offence,  has  no 
"  concern  in  the  event  of  the  prosecution,  or  the  costs  attending 
"  it.  Indeed,  it  seems  difficult  to  conceive  how  there  can  be  a 
"  case  affecting  an  ambassador,  in  the  sense  of  the  Constitution, 
"  unless  he  is  a  party  to  the  suit  on  record,  or  is  directly  affected 
"  and  bound  by  the  judgment. 

"  §  1662.  The  language  of  the  Constitution  is,  perhaps,  broad 
"  enough  to  cover  cases  where  he  is  not  a  party,  but  may  yet  be 
''  affected  in  interest.  This  peculiarity  in  the  language  has  been 
"  taken  notice  of  in  a  recent  case,  by  the  Supreme  Court.  *  If  a 
"  suit  be  brought  against  a  foreign  minister '  (said  Mr.  Chief 
''  Justice  Marshall,  in  delivering  the  opinion  of  the  Court),  '  the 
"  Supreme  Court  alone  has  original  jurisdiction  ;  and  this  is  shown 
"  on  the  record.  But,  suppose  a  suit  be  brought  which  affects 
"  the  interest  of  a  foreign  minister,  or  by  which  the  person  of  his 
"  secretary,  or  of  his  servant,  is  arrested.  The  minister  does  not, 
"  by  the  mere  arrest  of  his  secretary,  or  his  servant,  become  a 
"  party  to  this  suit;  but  the  actual  defendant  pleads  to  the  juris- 
"  diction  of  the  Court,  and  asserts  his  privilege.  If  the  suit  affects 
'' a  foreign  minister,  it  must  be  dismissed;  not  because  he  is  a 
''  party  to  it,  but  because  it  affects  him.  The  language  of  the 
''  Constitution  in  the  two  cases  is  different.  This  Court  can  take 
*'  cognizance  of  all  cases  '■  affecting '  foreign  ministers ;  and,  there- 
"  fore,  jurisdiction  does  not  depend  on  the  party  named  in  the 
"  record.  But  this  language  changes  when  the  enumeration  pro- 
"  ceeds  to  States.  Why  this  change  ?  The  ansAver  is  obvious.  In 
"  the  case  of  foreign  ministers,  it  was  intended,  for  reasons  which 
"  all  comprehend,  to  give  national  Courts  jurisdiction  over  all 
"  cases  by  which  they  were  in  any  way  affected.  In  the  case 
"  of  States,  whose  immediate  or  remote  interests  were  mixed  up 
"  with  a  multitude  of  cases,  and  who  might  be  affected  in  an  almost 
"  infinite  variety  of  ways,  it  was  intended  to  give  jurisdiction  in 
"  those  cases  only  to  which  they  were  actual  parties.'  " 
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No.  4. 

DECISIONS    IN    THE    FRENCH    COURTS. 

Immunity  of  Diplomatic  Agent. 

Tribunal  Civil  de  la  Seine  (P'^  Chamhre). 

(Presidence  de  M.  Barbon.) 

Audience  du  1  Becemhre. 

DROIT    INTERNATIONAL. CONSUL    ETRANGER. INVIOLABILITE 

DES   AGENS    DIPLOMATIQUES    (cZ). 

Les  relations  infernationales  ne  j^euvent  etre  entravees  dans  un  interet 

prive. 
Le  decret  du  13  ventose  an  II,  qui  consacre  V inviolahilite  des  agens 
diplomatiques,  s''applique  a  tous  les  agens  diplomatiques  sans  dis- 
tinction, alors  mume  qu^il  s'agit  d'un  agent  diplomatique  non  ac- 
credite  en  France,  et  qui  traverse  le  territoire  pour  se  rendre  a  son 
poste. 
'  Un  decret  du  13  ventose  an  II  garantit  en  principe  I'inviolabi- 
'  lite    des   agens   diplomatiques  sans   distinction.       Cependant   M. 
'  Begley,  consul  des   Etats-Unis  pres  le  gouvernement  Sarde,  a  la 
'  residence  de  Genes,  a  ete  arrete  dernierement  a  Paris  an  moment 
'  oh.,  traversant  cette  ville,  il  se  re.ndait  a  son  poste,  et  il  a  ete  in- 
'  carcere  dans  la   maison  pour  dettes  en  vertu  d'une  ordonnance 
'  rendue  sur  la  requete  de  M.  Piedana,   creancier  de  M.    Begley, 
'  aux  termes  d'un   jugement  emportant  contrainte  par    corps,    et 
'  rendu  par  un   tribunal    des   Etats-Unis.     M.  Begley  demandait 
'  aujourd'hui    sa   mise   en  liberte  en  se  prevalant   de  sa   qualite 
'  d'agent  diplomatique. 

"  M®  Dubrena,  avocat  de  M.  Begley,  a  pretendu,  en  iavoquant 
'  la  loi  du  13  ventose  an  II,  que  la  qualite  d'agent  diplomatique 
'  qui  appartient  a  M.  Begley  aurait  du  le  mettre  a  I'abri  d'une 
'  arrestation,  car  cette  qualite,  inseparable  de  la  personne,  la  suit 
'  dans  tous  les  lieux  oii  elle  reside,  et  meme  dans  le  pays  ou  I'agent 
'  n'est  pas  accredite  et  oil  il  n'exerce  pas  ses  fonctions.  L'avocat 
'  etablissait  la  qualite  d'agent  diplomatique  de  M.  Begley  en  lisant 
'  une  lettre  de  M.  le  ministre  des  affaires  etrangeres  adressee  a  M, 
'  le  procureur  du  Roi,  et  dans  laquelle,  protestant  centre  I'arresta- 
'  tion  et  I'incarceration  de  M.  Begley,  il  recommit  a  M.  Begley  la 
'  qualite  de  consul  des  Etats-Unis  a  Genes. 
"  M®  Baroche,  au  nom  de  M.  Piedana,  creancier  incarcerateur, 

(d)  Gazette  des  Tribunau.v,  2  D^cembre,  1840.     Num^ro  4755. 
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"  a  soutenu  que  le  decret  du  13  nivose  an  II  ne  pouvait  s'appliquer 
"  qu'aux  agens  diplomatiques  accredites  en  France,  et  non  aiix 
"  agens  sans  caractere  officiel  qui  peuvent  traverser  le  territoire. 
**  II  a  soutenu,  en  second  lieu,  qu'un  consul,  comme  M.  Begley 
"  pretend  I'etre,  ne  saurait  etre  considere  comme  un  agent  diplo- 
"  matique  inviolable  aux  ternies  du  decret  de  nivose  an  II.  II 
"  ajoutait  que  le  passeport  delivre  a  M.  Begley  ne  lui  accordait 
"  d'autrc  titre  que  celui  de  citoyen  des  Etats-Unis. 

"  Le  Tribunal,  sur  les  conclusions  conformes  de  M.  I'avocat  du 
"  Roi,  Gouin,  a  prononce  en  ces  termes : — 

"  '  Attendu  que  les  relations  Internationales  ne  sauraient  etre  en- 
"  travees  dans  un  interet  prive  ; 

"  '  Attendu  que  sous  la  denomination  generale  d'agens  diploma- 
*'  tiques  se  trouvent  compris  tons  les  agens  ayant  caractere  officiel 
"  emane  d'un  souverain  etranger  pour  servir  d'intermediaire  dans 
"  les  relations  de  nation  a  nation  ; 

"  '  Attendu  que  Begley,  en  reproduisant  une  lettre  du  ministere 
*'  des  affaires  etrangeres  de  France,  qui  lui  reconnait  la  qualite  de 
*'  consul  des  Etats-Unis  a  Genes  et  de  porteur  de  depeches  diplo- 
"  matiques,  justifie  suffisamment  de  sa  qualite  d'agent  diploma- 
"  tique; 

"  '  En  ce  qui  touclie  la  demande  afin  d'exccution  provisoire  du 
^'  present  jugement; 

"  '  Attendu  que  Texecution  provisoire  doit  etre  fondee  par  un 
"  titre ; 

'-'■  '■  Attendu  que  Begley,  en  justifiant  de  sa  qualite  d'agent  diplo- 
'•  matique  qui  seule  doit  faire  ordonner  sa  raise  en  liberte,  justifie 
''  du  seul  titre  qui  puisse  etre  exige  en  pareille  matiere : 

"  '  Ordonne  la  mise  en  liberte  de  Begley,  et  Texecution  provisoire 
"  du  jugement  sur  minute  et  avant  I'enregistrement.'  " 


Wife  of  Ambassador. 

Cour  Roy  ale  de  Paris  {II I""^  Chambre). 

(Presidence  de  M.  Siraonneau.) 

Audience  du  21  Aout. 

AMBASSADItlCE. IJIMUNITES  DE  l'AMBASSADEUR. ACTION   PERSONNELLE. 

INCOMPETENCE    DES    TRIBUNAUX    FRANgAIS    {e) . 

1°  La  femme  d'un  ambassadeur  jouit-elle  des  immunites  attacliees  a 

la  personne  de  Vambassadeur  et  a  Vhotel  de  Vambassade?     (Qui.) 
2°  Les  personnes  qui  jovissent  de  ces  immu7iites  peuvent- elks  y  re- 

7ioncer,  et  peut-on  exciper  contre  elles  d'actes  qui  impliqueraient 

cette  renonciation  ?     (Non.) 

''  Que  la  femme  d'un  ambassadeur  jouisse  des   immunites   at- 


(e)  Gazette  des  Trihunaux,  22  Aout,  1841.     Num^ro  4982. 
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"  tachees  a  la  personne  de  son  mari,  c'est  ce  qui  ne  peut-etre  dou- 
''  teux,  car  les  immunites  couvrant  toutes  les  personnes  de  la  suite 
"  de  Tambassadeur  et  qui  habitant  I'hotel  de  I'ambassade,  a  plus 
"  forte  raison  doivent-elles  proteger  la  femme  et  les  enfans  de 
"  celui-ci.  Mais  ce  qui  faisait  difficulte  dans  I'espece,  c'etait  d'une 
"  part,  que  la  Baronne  de  Pappenheim  n'habiterait  pas  I'hotel  de 
"  Tambassade,  circonstance  que  le  Tribunal  de  commerce  avait 
"  consideree  comme  etablie  et  qu'il  avait  visee  dans  son  jugement; 
'^  et,  d'autre  part,  que  la  Baronne  de  Pappenheim  avait  forme  op- 
"  position  au  jugement  qui  I'avait  condamnee  au  paiement  des 
^'  traites  et  avait  elle-meme  cite  son  adversaire  devant  le  Tribunal, 
"  d'ou  Ton  tirait  contrc  elle  la  consequence  qu'elle  en  avait  reconnu 
''  la  competence. 

"  Mais  sur  le  premier  point,  le  fait  de  I'habitation  separee  de  la 
"  Baronne  de  Pappenheim  fiit-il  justifie,  ne  le  privait  pas  du  droit 
"  de  tirer  les  consequences  resultant  de  son  domicile  de  droit  a 
"  I'hotel  de  I'ambassade,  la  femme  ne  pouvant  avoir  d'autre  do- 
"  micile  que  celui  de  son  mari. 

"  Sur  le  second  point,  la  citation  par  elle  donnee  devant  le  Tri- 
"  bunal  de  Commerce  pour  voir  statuer  sur  I'opposition  par  elle 
"  formee  au  jugement  au  fond,  etait  d'autant  moins  une  reconnais- 
"  sance  de  la  competence  du  Tribunal,  qu'en  meme  temps  appel 
"  etait  interjete  par  elle  du  jugement  sur  la  competence. 

"  La  Cour  a  prononce  en  ces  termes : — 

"  '  La  Cour, 

"  '  Considerant  que  le  Baron  de  Pappenheim  est  ministre  du 
*'  Grand-Due  de  Hesse-Darmstadt,  residant  en  France  ;  qu'a  ce  titre 
"  il  jouit  des  immunites  accordees  par  -le  droit  international  aux 
''  ministres  des  Puissances  etrangeres;  que  la  Baronne  de  Pappen- 
"  heim,  sa  femme,  jouit  des  memes  immunites ;  que  ces  immunites 
"  sont  d'ordre  public ;  que  ceux  qui  en  jouissent  comme  represen- 
"  tant  leur  gouvernement  ne  peuvent  y  renoncer,  et  qu'on  ne  pent 
"  exciper  centre  eux  d'aucun  acte  par  lequel  ils  auraient  consenti 
"  a  s'en  depouiller ; 

"  '  Qu'ainsi  le  Tribunal  de  Commerce  etait  incompetent  pour  con- 
"  naitre  d'une  action  personnelle  dirigee  centre  la  Baronne  de 
"  Pappenheim  ;  que  cette  incompetence  etant  d'ordre  public,  elle 
*'  pent  etre  proposee  en  tout  etat  de  cause,  et  ne  saurait  etre  cou- 
"  verte  par  le  consentement  que  I'appelante  aurait  donne  a  plaider 
"  devant  le  Tribunal ; 

"  '  Annulle  le  jugement  comme  incompetemment  rendu.' 

"  (Plaidans  :  M^^  Devesvres,  pour  la  Baronne  de  Pappenheim, 
"  appelante,  et  Maud'heux  pour  Tircin,  int. — Conclusions  con- 
"  formes  de  M.  Berville,  premier  avocat  general.)" 
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APPENDIX  VI.— Part  VII.,  Chap.  IV.,  Page  327, 

CONSULS. — DECISIONS   IN   THE   FRENCH   COURTS. 


Tribunal  Civil  de  la  Seine  (IV'"^  Chambre). 

(Presidence  de  M.  Perrot  de  Chezelles.) 

Audience  du  4  AoUt, 

CONSUL    ETRANGER — ARRESTATION    PROVISOIRE. — SAISIE    CON- 
SERVATOIRE   {a). 

"  M.  LE  CoMTE  D'Abaunza,  Marquis  de  Fuente  Hermosa,  Consul 
*'  de  rUruguay,  habite,  depuis  plusieurs  annees,  la  France  en  cette 
''  qualite,  et  s'y  est  marie. 

"  II  est  poursuivi  par  M.  Abrassart,  marchand  de  meubles,  pour 
"  une  creance  s'elevant  a  plus  de  5,000  fr. 

"  M.  Abrassart,  se  fondant  sur  les  dispositions  de  la  loi  de  1832, 
"  relative  a  la  contrainte  par  corps  a  I'egard  des  etrangers,  a  obtenu 
"  de  M.  le  President  du  Tribunal  une  ordonnance,  en  vertu  de 
"  laquelle  il  a  fait  arreter  et  incarcerer  son  debiteur. 

"  M.  dAbaunza  a  forme  une  demande  en  main-levee  de  I'ecrou, 
"  et  la  4®  Chambre  avait  a  statuer  sur  le  merite  de  cette  demande. 

"  M®  Jules  Favre  s'est  presente  pour  la  soutenir  dans  I'interet  de 
"  M.  dAbaunza. 

"  II  a  developpe  a  cet  efFet  plusieurs  moyens  : — 

"  I*'  M.  dAbaunza,  comme  consul,  est  inviolable,  et  ne  pent  etre 
"  soumis  a  la  contrainte  par  corps. 

"2°  II  est  etranger  sans  doute,  mais  depuis  plusieurs  annees  il 
"  a  etabli  son  domicile  en  France,  et  c'est  seulement  a  I'etranger 
"  non  domicilie  que  s'applique  la  loi  de  1832. 

"  3°  On  ne  peut  I'assimiler  a  un  debiteur  forain,  et,  des-lors, 
"  une  saisie  conservatoire  ne  pouvait  etre  pratiquee  a  son  pre- 
^'  judice. 

"  M®  Bochet,  avocat  de  M.  Abrassart,  a  combattu  ces  divers 
"  moyens. 

"  II  a  soutenu,  en  premier  lieu,  qu'il  fallait,  quant  a  I'inviolabilite 
"  de  la  personne,  distinguer  entre  les  ambassadeurs  et  les  consuls : 
''  les  premiers  seuls  sont  inviolables  quand  ils  ont  ete  re9us  et 
"  accredites,  les  seconds  ne  le  sont  pas. 

•'  En  second  lieu,  pour  etre  affranchi  de  la  contrainte  par  corps, 

(«)  Gazette  des  TrihunauXj  6  Aout,  1842.     Num^ro  4783. 
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"  I'etranger  doit  avoir  obtenu  du  gouvernement  Tautorisation 
''  d'etablir  son  domicile  en  France. 

"  En  troisieme  lieu,  le  debiteur  etranger,  qui  peut  d'un  moment 
"  a  I'autre  quitter  le  sol  qu'il  habite  pour  transporter  sa  residence 
"  ailleurs,  est  un  veritable  debiteur  forain,  et  comme  tel  soumis  aux 
"  dispositions  de  I'article  822  du  Code  de  Procedure  Civile. 

"  M.  le  substitut  Meynard  de  Frank,  a  reproduit  et  discute  avec 
"  methode  et  clarte  les  argumens  des  parties. 

*'  S'appuyant  de  I'autorite  de  Merlin  et  de  celle  de  la  jurispru- 
''  dence,  il  a  fait  ressortir  la  difference  de  position  qui  existe  entre 
"  les  ambassadeurs,  ministres,  envoyes,  residens,  charges-d'afFaires, 
"  et  les  consuls. 

"  *  Les  consuls  des  nations  etrangeres,'  a  dit  ce  magistrat,  '  sont 
"  en  France  ce  qu'ils  sont  dans  tous  les  Etats  de  I'Eiirope,  des  pro- 
"  tecteurs,  quelquefois  jiiges  de  marchands  de  leur  nation,  d'ordi- 
"  naire  meme  des  marchands  que  Ton  envoie  non  pour  representer 
"  leur  prince  aupres  d'une  autre  Puissance  souveraine,  mais  pour 
"  proteger  les  compatriotes  en  ce  qui  regarde  le  negoce,  souvent 
"  aussi  pour  connaitre  et  decider  des  differends  qui  peuvent  s'elever 
"  entre  eux  au  sujet  de  ces  sortes  d'affaires. 

"  '  II  n'y  a  pas  de  consuls,  meme  parmi  ceux  a  qui  des  traitcs 
"  expres  attribuent  la  qualite  de  juges,  qui  aient,  a  I'instar  des 
"  ambassadeurs,  le  caractere  representatif,  d'ou  decoule  essentielle- 
"  ment  I'independance  de  I'autorite  locale. 

"  '  Aussi,  quoiqu'il  soit  de  regie  constante  qu'un  ambassadeur  ne 
"  peut  etre  traduit  devant  les  Tribunaux  du  pays  ou  il  reside 
"  comme  tel  pour  raison  des  dettes  qu'il  a  contractees  envers  les 
"  habitans  de  ce  pays,  il  est  certain  qu'il  en  est  autrement  des  consuls, 
"  qui  tous  les  jours  sont  cites  dans  nos  Tribunaux  a  la  requete  des 
"  Fran^ais  envers  lesquels  ils  se  sont  obliges.'  (Aix,  14  Aout 
u  1829.— Paris,  26  Mars  1840.— 28  Avril  1841.) 

"  M.  I'avocat  du  Roi  s'explique  ensuite  sur  la  seconde  question 
'•  relative  a  la  maniere  dont  I'etranger  doit  avoir  domicile  etabli 
"  en  France  pour  echapper  a  la  contrainte  par  corps. 

"  Analysant  et  combinant  d'une  part  les  dispositions  des  lois  de 
"  1807  et  de  1832  sur  la  contrainte  par  corps,  de  I'autre  les  diverses 
"  decisions  des  Cours  sur  I'application  de  ces  lois,  le  ministere 
"  public  en  conclut  que  I'autorisation  du  gouvernement  n'est  pas 
"  rigoureusement  necessaire,  et  qu'il  appartient  aux  Tribunaux 
"  d'apprecier  les  circonstances  d'apres  lesquelles  I'etranger  doit  etre 
"  considere  comme  ayant,  ou  non,  son  domicile  en  France.  (Cassa- 
''  tion,  20  Aout  1811.— 6  Fevrier  1826.— 15  Mars  1831.) 

''  M.  I'avocat  du  Roi  estime  que,  dans  I'espece,  M.  d'Abaunza, 
"  qui  reside  en  France  depuis  1833,  qui  s'y  est  marie,  qui  y  est 
"  attache  comme  consul  de  I'Uruguay,  justifie  suffisamment  qu'il  y  a 
"  son  domicile,  et  que  sous  ce  rapport,  il  doit  etre  afFranchi  de  con- 
"  trainte  par  corps. 

"II  ne  saurait,  par  la  meme  raison,  etre  considere  comme  un 
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"  debiteur  forain,  et  des  lors  la  saisie  conservatoire  pratiquee  sur 
"  lui  est  nulle. 

"  Apres  en  avoir  delibere,  le  Tribunal : — 

"  '  Attendu  que  si  les  agens  diplomatiques  jouissent  de  certaines 
"  immunites,  c'est  parce  qu'ils  representent  leur  gouvernement  vis- 
"  a-vis  d'un  autre  gouvernement,  mais  que  les  simples  consuls  ne 
"  peuvent,  sous  ce  rapport,  pretendre  a  aucune  assimilation,  puis- 
"  qu'ils  ne  sont  que  des  fonctionnaires  delegues  pour  proteger  et 
"  regler  les  interets  prives  de  leurs  nationaux  ; 

"  '  Qu'ainsi  la  qualite  d'agent  consulaire,  que  reclame  Carlier 
''  d'Abaunza,  ne  saurait  I'affrancliir  de  I'exercice  des  poursuites 
"  dirigees  contre  lui  par  Abrassart ; 

"  Attendu  que  la  residence  prolongee  d'un  etranger  et  meme 
"  son  mariage  en  France  ne  sauraient  lui  faire  obtenir  les  droits 
"  resultant  de  I'etablissement  du  domicile,  qui  ne  peut  avoir  lieu 
"  que  dans  les  termes  prevus  par  Particle  13  du  Code  Civil,  c'est-a- 
"  dire,  avec  I'autorisation  rojale  ; 

"  '  Que,  suivant  les  termes  de  I'article  16  de  la  loi  du  17  Avril 
"  1832,  un  etablissement  du  commerce  ou  la  propriete  d'immeubles 
"  sur  le  territoire  Fran^ais,  qui  supposent  dans  ces  deux  cas  une 
"  longue  residence,  n'ont  pour  effet  que  de  mettre  I'etranger  a 
"  I'abri  d'une  arrestation  provisoire,  mais  ne  I'afFrancbissent  pas  de 
"  la  contrainte  par  corps  exercee  dans  les  termes  de  I'article  14  de 
"  la  meme  loi,  et  qui  est  la  consequence  de  la  qualite  d'etranger  : 

"  '  Deboute  Carlier  d'Abaunza  de  sa  demande  afin  de  mise  en 
"  liberte  et  de  nullite  d'ecrou,  etc'  " 


Cour  Royale  de  Paris  {III"'"  Chainbre). 

(Presidence  de  M.  Simonneau.) 

Audience  de  28  Avril, 

LIQUIDATEUR  CHARGE  DE  GERER. ACTES  DE  GESTION. ACTION  PER- 

SONNELLE. QUALITE  DE  CONSUL. CONTRAINTE  PAR  CORPS  {!)). 

\^  Le  liquidateur  dhine  socie'te',  charge  en  outre  de  gerer  et  admi- 
nistrer  V etablissement  social  sous  sa  responsahilite  person- 
nelle,  est-il  personnellement  tenu  et  par  corps  des  engagemens 
par  lui  souscrits  ?     (Oui.) 

2°  La  qualite  de  consul  d'une  Puissance  etrangere  dont  ce  liqui- 
dateur serait  revetu^  le  soustrairait-elle  a  la  contrainte^ par 
corps  ?     (Non.) 

"  AiNSi  juge  par  I'arret  suivant : — 

"  *  La  Cour,  en  ce  qui  touche  I'appel  principal, 

(&)  Gazette  des  Trihunaux,  9  Mai,  1841.     Numero  4390. 
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"  '  Considerant  qu'Hermann  Delong  n'a  pas  ete  seulement  nomme 
liquidateur,  mais  qu'il  a  ete  charge  de  gerer  et  administrer  I'eta- 
blissement  sous  sa  responsabilite  personnelle;  qu'il  a  accepte 
cette  double  mission  et  a  fait  des  actes  de  gestion ; 
''  '  En  ce  qui  touche  I'appel  incident  de  Boulle  et  Filon, 
"  '  Considerant  que,  quand  Delong  justifierait  de  sa  qualite  de 
consul,  cette  qualite  ne  lui  donnerait  pas  le  caractere  d'agent 
diplomatique,  et  qu'il  ne  jouirait  pas  des  immunites  accordees  a 
ce  titre ;  que,  par  consequent,  Delong  pent  etre  soumis  k  la  con- 
trainte  par  corps ; 

"  *  Confirme  sur  I'appel  principal,  infirme  sur  I'appel  incident.' 
"  (Plaidans :   M®  Poulain  pour  Hermann  Delong  appelant,  et  M® 
Durand-St-Amand  pour  Boulle  et  Filon,  int.) 


Appeal  in  the  Case  of  D^Abaunza. 

Cour  Roy  ale  de  Paris  (Jl""^  Chamhre). 

(Presidence  de  M.  Algier.) 

Audience  du  26  Aout. 

CONSUL.  —  CONTRAINTE     PAR    CORPS. DOMICILE     DE     l'^TRANGER.  — 

DEBITEUR    FORAIN  (c). 

1*^  Les  consuls  etrangers,  sans  mission  diplomatique,  ne  participent 
point  aux  immunites  dont  jouissent  les  amhassadeurs  et  envoy es 
des  Puissances  etrangeres  ;  en  tons  cas,  ils  ne  peuvent  exciper  de 
leur  qualite  devant  les  Trihunaux  qiCaiitant  qu'ils  ont  regit  /'exe- 
quatur du  gouveiniement  francais. 
2^  TJne  residence  prolongee  en  France,  un  etahlissement  par  mariage, 
7ie  sujfisent  pas  j)onr  constituer  en  faveur  de  Vetranger  un  domi- 
cile legal  de  nature  a  Vaffrancliir  de  la  contrainte  par  corps ;  le 
domicile  exige  par  V article  14  de  la  loi  du  17  Av7nl  1832,  nepeut 
etre  acquis  qu^aux  conditions  imposees  par  V article  13  du  Code 
Civil. 
3^  L'etranger  non  domicilie  en  France,  et  qui  n'y  possede  ni  ini- 
meuhle,  ni  etahlissement,  pent  etre  considere  comme  debiteur  forain 
dans  le  lieu  meme  ou  il  a  etahli  sa  residence,  et  est  des  lors  pas- 
sible de  saisie  conservatoire. 

"  M.  Carlier  d'Abaunza,  Marquis  de  la  Fuente  Hermosa,  Espa- 
"  gnol  de  naissance,  habite  Paris  depuis  1833.  II  n'a  obtenu  a 
"  aucune  epoque  I'autorisation  du  roi  d'etablir  son  domicile  en 
"  France ;  mais  il  s'est  marie  a  Paris,  et  a  continue  d'y  resider  sans 
"  interruption.  Sans  profession  jusqu'alors,  M.  Carlier  d'Abaunza 
"  a  ete  pourvu  en  1840  du  titre  de  consul  general  de  la  republique 

(c)  Gazette  des  IVibuna  ux,  5  et  6  Septembre,  1842.     Num^ro  4809. 
VOL.   II.  11  H 
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"  orientale  de  rUrngiiay,  et  quoiqu'il  n'ait  point  encore  obtenu 
"  di  exequatur  du  gouvernement  Fran9ais,  il  serait  en  ce  moment, 
"  d'apres  sa  pretention,  cliarge  des  fonctions  de  ministre  plenipo- 
"  tentiaire  de  I'llruf^uay,  en  I'absence  du  titulaire.  C'est  dans  ces 
"  circonstances  que  M.  Carlier  d'Abaunza  a  ete  incarcere  provi- 
"  soirement  en  qualite  d'etranger,  et  que  le  mobilier  garnissant  son 
''  appartement  a  ete  frappe  d'une  saisie  conservatoire,  a  la  requete 
''  de  Abrassart,  son  tapissier,  creancier  d'une  somme  assez  im- 
"  portante  pour  travaux  et  fournitures  de  son  etat. 

"  Sur  la  demande  en  condamnation  et  en  validite  de  la  saisie 
"  formee  par  le  creancier,  M.  d'Abaunza  a  forme  reconventionnelle- 
"  ment  ime  demande  en  nullite  de  I'ecrou  et  de  la  saisie  conser- 
"  vatoire,  se  fondant  1**  sur  sa  qualite  de  consul-general  de  I'Uru- 
"  guay,  et  sur  I'inviolabilite  qu'elle  doit  assurer  a  sa  personne ;  2<^ 
"  sur  sa  residence  prolongee  en  France  et  le  domicile  de  fait  et 
"  d'intention  qu'il  soutient  y  avoir  acquis ;  3^  enfin,  sur  I'exagera- 
"  tion  du  prix  des  fournitures  et  la  dissimulation  des  a-comptes 
"  payes. 

"  Sur  ces  contestations,  dont  nous  avons  deja  rendu  compte  dans 
"  la  Gazette  des  Trihunaux,  lorsqu'elles  se  sont  presentees  en  pre- 
"  miere  instance,  est  intervenu  le  jugement  suivant : — 

"  *  Attendu  que  si  les  agens  diplomatiques  jouissent  de  certaines 
"  immunites,  c'est  parce  qu'ils  representent  leur  gouvernement  vis- 
"  a-vis  d'un  autre  gouvernement,  mais  que  les  simples  consuls  ne 
''  peuvent,  sous  aucun  rapport,  pretendre  k  aucune  assimilation, 
"  puisqu'ils  ne  sont  que  des  fonctionnaires  delegues  pour  proteger 
"  et  regler  les  interets  prives  de  leurs  nationaux ; 

"  '  Qu'ainsi  la  qualite  d'agent  consulaire  que  reclame  Carlier 
"  d'Abaunza  ne  saurait  I'afFranchir  de  I'exercice  des  poursuites  di- 
"  rigees  contre  lui  par  Abrassart ; 

"  'Attendu  que  la  residence  prolongee  d'un  etranger,  meme  son 
''  mariagc  en  France,  ne  sauraient  lui  faire  obtenir  des  droits  resul- 
"  tant  de  I'etablissement  du  domicile,  qui  ne  pent  avoir  lieu  que 
"  dans  les  termes  prevus  par  I'art.  13  du  Code  Civil,  c'est-a-dire, 
"  avec  I'autorisation  royale  ; 

"  '  Que  suivant  les  termes  de  I'art.  16  de  la  loi  du  17  Avril  1832, 
"  un  etablissement  de  commerce  ou  la  propriete  d'immeubles  sur 
"  le  territoire  Fran9ais,  quisupposent  dans  ces  deux  cas  une  longue 
"  residence,  n'ont  pour  efFet  que  de  mettre  I'etranger  a  I'abri  d'une 
"  arrestation  provisoire,  mais  ne  I'afFranchissent  pas  de  la  contrainte 
"  par  corps  exercee  dans  les  termes  de  I'art.  14  de  la  meme  loi,  et 
"  qui  est  la  consequence  de  la  qualite  d'etranger ; 

"  '  En  ce  qui  touclio  la  saisie  conservatoire  formee  sur  le  mobilier 
"  d'Abaunza ; 

"  '  Attendu  que  sa  qualite  d'etranger  etant  etablie,  le  sieur  Abras- 
"  sart  avait  le  droit  de  former  une  saisie  conservatoire  sur  le 
"  mobilier  do  son  debiteiu-,  qui  doit  etre  considere  comme  debiteur 
^'  forain ; 
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"  '  Le   Tribunal  deboute   Carlier   d'Abaimza  de  sa  deraande  en 

"  nullite  d'ecrou ;   le  condamne  par  corps  a  payer  a  Abrassart  la 

"  somme  de  2,700  francs,  a  laquelle  le  Tribunal  reduit  le  montant 

'^  des  fournitures  faites ;    declare  la  saisie  conservatoire  bonne  et 

'valable,  etc' 

"  Appel. 

"  M®  Jules  Favre,  pour  M.  Carlier  d'Abaunza,  a  soutenu  que, 
"  soit  comme  consul,  soit  comme  etranger  domicilie,  le  sieur  Carlier 
"  d'Abaunza  etait  affranchi  de  la  contrainte  par  corps  prononcee 
''  par  la  loi  du  17  Avril  1832. 

"  'La  personne  des  agens  diplomatiques,'  a  dit  le  defenseur,  'est 
"  inviolable.  C'est  un  privilege  qui  resulte  de  leur  caractere 
"  meme,  et  de  I'autorite  qui  leur  est  conferee  par  leurs  lettres  de 
"  creance.  Les  publicistes  donnent  pour  raison  de  cette  inviola- 
"  bilite  qu'on  pourrait  leur  imputer  des  crimes  s'ils  pouvaient  etre 
"  punis  pour  des  crimes :  qu'on  pourrait  leur  supposer  des  dettes 
"  s'ils  pouvaient  etre  arretes  pour  dettes.  II  ffxut  done  suivre  vis- 
"  a-vis  des  ambassadeurs  les  regies  tirees  du  droit  des  gens,  et  non 
"  celles  qui  derivent  du  droit  politique.'  (V.  Wicquefort ;  M. 
"  Pardessus,  1448 ;  et  un  decret  de  la  Convention  du  13  ventose 
"  an  II.) 

''  Ce  principe  pose,  le  defenseur  s'efforce  de  prouver  que  le  titre 
"  de  consul  general,  dont  est  revetu  son  client,  suffit  pour  assurer 
"  I'inviolabilite  de  sa  personne,  independamment  de  Vexequatuv 
"  qu'il  avoue  n'avoir  point  encore  ete  obtenu  par  M.  Carlier  d'A- 
"  baunza. 

"  En  second  lieu,  M^  Jules  Favre  s'appuie  sur  I'autorite  de  Mer- 
"  lin  pour  soutenir  que  les  Tribunaux  ont  plein  pouvoir  pour  deci- 
"  der,  d'apres  les  circonstances,  si  la  residence  prolongee  d'un 
"  etranger  en  France  n'equivaut  pas  au  domicile  exige  par  les  lois 
"  de  1807  et  de  1832  pour  affranchir  I'etranger  de  la  contrainte  par 
"  corps.  II  cite  par  induction  deux  arrets  de  la  Cour  de  Cassation 
"  des  20  AoCit  1811,  et  6  Fevrier  1826,  un  arret  de  la  Cour  de  Paris 
"  du  15  Mars  1831. 

"  '  Enfin,'  dit  le  defenseur,  '  si  I'habitation  continue  de  I'etranger 
"  suffit  pour  lui  conferer  un  domicile  suffisant  au  point  de  vue  de  la 
"  contrainte  par  corps,  on  ne  pent,  sans  torturer  le  sens  de  la  loi, 
"  considerer  I'etranger  dans  le  lieu  meme  de  sa  residence  comme 
"  un  debiteur  forain.' 

"  IVP  Bochet,  pour  M.  Abrassart,  a  reproduit  les  argumens  de  la 
"  sentence. 

"  'M.  Carlier  d'Abaunza,'  a  dit  le  defenseur,  '  se  prevaut  d'immu- 
"  nites  auxquelles  il  n'a  aucun  droit.  S'il  a  le  titre  de  consul  de 
"  rUruguay,  il  n'en  a  jamais  exerce  legalement  les  fonclions,  en 
"  supposant  qu'il  les  ait  jamais  exercees,  par  la  raison  que  le  gou- 

vernement  Fran9ais  lui  a  refuse  Vexequatur.  En  effet,  M.  le 
"  ministre  des  affaires  etrangeres  a  certifie  ce  fait  dans  une  lettre 
"  adressee,  a  I'occasion  du  proces,  a  M.  le  procureur  du  Roi,  et 
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"  a  ajoute  que  M.  d'Abaunza  n'avait  aucun  droit  aux  privileges 
"  dont  jouissent  les  agens  diplomatiques.  Soutenir  que  le  refus 
"  di^ exequatur  est  chose  indifferente,  et  que  les  seules  lettres  de 
"■  creance,  dont  M.  Carlier  peut  etre  porteur,  suffisent  pour  lui  as- 
"  surer  les  immunites  des  envoyes  des  Puissances  etrangeres,  c'est 
"  dire  qu'un  gouvernement  etranger  aurait  le  droit  d'installer  cliez 
''  nous,  et  malgre  nous,  un  de  ses  nationaux,  ot  de  I'afEranchir  des 
'*  lois  qui  regissent  tous  les  etrangers  en  France. 

"  '  D  ailleurs,'  ajoute  le  defenseur,  '  un  consul  n'est  pas  un  agent 
"  diplomatique.  (V.  Vattel,  Droit  des  Gens^  liv.  4,  ch.  5 :  ordon- 
"  nance  de  1681 ;  Cassation,  13  vendemiaire  an  IX;  Aix,  14  Aout 
"  1829;  Paris,  28  Avril  1841.)' 

"  Sur  le  second  moyen,  le  defenseur  invoque  I'autorite  de  tous 
"  les  auteurs,  Merlin  excepte,  et  deux  arrets  de  la  Cour  de  Paris, 
"  des  16  Aout  1811,  et  2  Mai  1834,  pour  etablir  qu'en  matiere  de  . 
"  contrainte  par  corps  le  seul  domicile  dont  puisse  exciper  I'etran- 
"  ger  en  France,  est  celui  qu'il  acquiert  conformement  a  I'article 
"  13  du  Code  Civil,  c'est- a-dire,  avec  I'autorisation  du  roi.  II 
"  soutient,  par  les  memes  motifs,  que  I'etranger  qui  n  a  pas  de  do- 
"  micile  legal  en  France,  et  qui  n'y  possede  ni  immeubles  ni  eta- 
"  blissement  de  commerce,  doit  etre  assimile  au  debiteur  forain. 

*'  La  Cour,  sur  les  conclusions  conformes  de  M.  I'avocat-general 
''  Boucly,  a  statue  en  ces  termes  : 

"  '  Considerant  que  si  Carlier  d'Abaunza  a  re^u  de  la  rcpublique 
"  de  rUruguay  une  commission  de  consul  general  a  Paris,  il  est 
"  certain  qu'il  n'a  pas  obtenu  Vexequatur  du  gouvernement  du  roi ; 
*'  que  des  lors  il  n'est  pas  fonde  a  pretend  re  aux  prerogatives  et 
*'  immunites  qui  peuvent  appartenir  aux  consuls; 

"  '  Considerant  que  Tappelant  ne  justifie  pas  qu'il  soit  domicilie 
"  en  France ; 

"  *  En  ce  qui  touche  la  saisie  foraine : 

"  '  Adoptant  les  motifs  des  premiers  juges, 

"  '  Confirme;  " 
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international  relations  of  foreign  spiritual  powers  with  the 

STATE. THE    POPE. 

No.  1. 

Since  the  accession  to  the  Papacy  of  Pius  IX.  changes,  the  im- 
portance of  which  is  as  yet  but  partially  and  dimly  seen,  have  taken 
place  with  respect  both  1o  the  Temporal  and  Spiritual  relations  of 
the  Pontiff  of  the  Latin  Church,  which,  directly  or  indirectly,  affect 
his  International  stains. 
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The  International  jurist  who  considers  the  change  effected  in  his 
Temporal  position  must  bear  constantly  in  mind  these  historical 
facts : — 1.  That,  since  the  beginning  of  this  century,  at  least,  to 
go  no  further  back,  the  position  of  the  Pope  as  a  temporal  prince 
has  been  maintained,  when  maintained  at  all,  by  the  intervention  of 
foreign  troops,  owing  allegiance  to  a  foreign  State.  2.  That  the  incor- 
poration of  the  Papal  dominions,  like  those  of  the  other  Italian  princes, 
into  the  Kingdom  of  Italy,  has  been  as  much  effected  by  the  will 
of  the  subjects  of  those  dominions,  as  the  placing  of  the  Hanoverian 
princes  on  the  throne  of  England,  the  establishment  of  the  Republic  in 
the  United  States  of  America,  or  the  temporary  accession  of  a  prince 
of  the  House  of  Savoy  to  the  throne  of  Spain — all  facts  recognised  by 
the  States  of  the  civilised  world — have  been  effected  by  the  deliberate 
will  of  the  subjects  of  the  countries  in  which  these  changes  were 
made.  3.  That,  since  1848,  the  Pope  has  admitted  that,  without  the 
aid  and  protection  of  a  foreign  army,  he  cannot  govern  Rome  as 
a  temporal  prince. 

With  respect  to  the  Spiritual  position  of  the  Pope,  the  new  pre- 
tensions, or  the  revival  of  obsolete  and  practically  abandoned  pre- 
tensions, have  been  such  as  to  affect  or  concern  the  civil  governments 
of  foreign  States. 

Certain  new  dogmas  have  been  recently  promulgated  in  public 
instruments  by  the  Pope ;  the  Immaculate  Conception ;  those 
contained  in  the  Encyclic  Quanta  ciiraj  and  its  Syllabus,  which 
condemned,  and  by  necessary  implication,  if  not  directly,  incul- 
cated disobedience  to,  the  law  of  foreign  States ;  the  personal 
Infallibility  of  the  Pope,  set  forth  in  the  Constitutio  dogmatica 
(cap.  iv.)  beginning  Pastor  ojternus. 

In  these  Commentaries  a  full  investigation  of  this  grave  subject 
would  be,  I  think,  improper;  but,  at  all  events,  would  require  more 
►space  than  can  be  allotted  to  it. 

Certain  instiuments  having  an  important  though  indirect  bearing 
upon  the  International  relations  of  the  Papacy  are  here  printed  ;  and 
I  have  thought  that  the  following  chronicle  or  catalogue  may  be 
useful  to  those  who  wish  to  penetrate  further  than  I  am  able  to  do 
in  this  work  into  the  International  Ecclesiastical  history  of  this 
eventful  period. 

Dates  of  Important  Events  affecting  the  Relations  of  the  Pope 
with  Foreign  States,  1845-1871. 

1845.  Rossi  (French  ambassador    at  Rome)  to  Guizot.     (Guizot, 

Mem.  vii.  400.) 

1846,  November  9.     Pius  IX.  becomes  Pope.     (Ann.  Reg.  1846.) 

1848.  Pope    promises  New    Constitution   to    his    subjects.     Rossi 

assassinated.     Pope  flies  from  Rome  to  Gaeta.     {lb.  1848.) 

1849.  Jan.  4.     Viscount   Palmerston  to  Marquis    of  Normanby. 

(Pari.  Papers,  1849.) 
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Jan.  28.  Same  to  same. 

Feb.  2.  Prince  Castelcicala  to  Viscount  Palmerston. 
Feb.  10.  Viscount  Palmerston  to  Prince  Castelcicala. 
March  6.     Apostolic  Nuncio  at  Paris  to  Marquis  of  Nor- 

manby. 
March  27.     Viscount  Palmerston  to  Marquis  o£  Normanby. 
French  troops  enter  Rome ;  restore  Papal  Government. 
1856.  Note  or  Protest  of  Cavour  to  the  Congress  of  Paris  on  the 
state  of  Italy  (Ann.  Reg.  1856). 

1859.  Battle  of  Magenta  and  its  consequences.     Cardinal  Antonelli's 

Circular  invoking  the  support  of  European  Powers. 
Assembly   of  Romagna   "  refuse   to  live  any  longer  under 
"  temporal  sway  of  the  Pontiff."     (76.  1859.) 

1860.  Central  and  South  Italian  States  incorporated  in  Kingdom  of 

Italy.     {lb.  1860.) 

1861.  March  14.  Cavour  proposes  and  carries  by  the  unanimous 

vote  of  the  Chamber  of  Deputies,  "  that  the  King  Victor 
"  Emmanuel  take  for  himself  and  his  successors  the  title  of 
"  King  of  Italy."  {Ih.  1861.) 
1864,  September  15.  Convention  between  France  and  Italy  as  to 
"  the  present  territory  of  the  Holy  Father  and  the  with- 
"  drawal  of  the  French  troops."  {lb.  1864.) 
This  was  followed  by  : — 

1864,  December  8.  The  Encyclic  Quanta  cura,  with  its  Syllabus. 

1865.  Depeche  de  M.  Drouyn  de  Lhuys  a  I'Ambassadeur  de  France 

a  Madrid,     (Livre  jaune,  1866-4.) 
October  6.     Letter  of  Pius  IX.  reproving  the  Archbishop  of 
Paris  for  holding  Galilean  opinions.  (Oeff.  Aktenstiicke,  95  ; 
Compte  Rendu,  E.  Ollivier,  App.) 

1866,  November.     Circular  of    Ricasoli  to  Italian   Prefects  as  to 

Rome. 

1867.  French  troops  again  enter  Rome. 

1869,  April  9.  Circular  letter  of  Prince  Hohenlohe  as  to  the  course 

which  independent  States  ouglit  to  adopt  with  reference  to 
the  Vatican  Council. 
December  8.  Vatican  Council  assembles  at  Rome. 

1870,  May  1.  The   Constitutio  Dogmatica,  cap.   iv.  Pastor  ceternus, 

containing  the  decree  "  De  Romani  Pontijicis  Infallibititate^'' 

proposed. 
July  13.  Infallibility  of  the  Pope  voted  by  majority  of  Council. 

Austria  renounces  her  concordat  with  Rome. 
August  29.  Circular  of  Italian  Minister  (Visconti  Venosta) 

to    Italian   Ministers   in   foreign    States.     (Pari.  Papers, 

1870-1.) 
September  8.     Letter  of  King  of  Italy  to  the  Pope. 
September  11.     Answer  of  the  Pope. 
September  22.  M.  Senard,  minister  of  the  French  Republic 
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at  Florence,  writes  that  ''the  convention  of  15  September 
''  has  virtually  ceased  to  exist." 

October  9.  Plebiscite  of  Rome  and  the  provinces  desiring  union 
with  and  incorporation  into  the  Kingdom  of  Italy  accepted 
and  decreed  by  Italian  Government. 

October  17.  Circular  of  Cardinal  Antonelli  to  Papal  nuncios 
abroad. 

October  18.  Letter  from  Italian  Minister  for  Foreign  Affairs 
to  Italian  Ministers  in  Foreign  States. 

November  8.  Letter  of  Italian  Minister  at  Brussels  to 
Italian  Minister  for  Foreign  Affairs. 

November  14.     Letters  from  Italian  Minister  at  Madrid  to 
Minister  of  State  at  Madrid. 
1871,    May  13.     The  Italian  "Statute  of  Guarantees"  as  to  the 
future  relations  of  the  Pope  with  the  Italian  Government. 

May  15.     Papal  Allocution  thereupon. 

July  3.  L'insediamento  della  sede  del  Governo  in  Poma 
Capitale  del  Regno.  (Gazzetta  Officiale,  Roma,  7  Luglio.) 
First  Council  of  Italian  Ministers  under  the  King  of  Italy, 
in  the  Quirinal  Palace  at  Rome. 

July  22.  Debate  in  the  Assemblee  Nationale  of  France  as  to 
taking  measures,  in  concert  with  other  States,  to  restore 
Rome  to  the  Pope ;  and  speeches  of  M.  Thiers,  Mon~ 
seigneur  Dupanloup,  Bishop  of  Orleans.  (Journal  Officiel 
de  la  Republique  fran^aise,  23  Juillet  1871.) 

August  27.  Bavarian  Minister  of  Public  Worship  issued 
an  important  State  paper  on  the  change  in  the  relations  of 
the  Papacy  and  the  Bavarian  Government,  consequent  on 
the  Vatican  Decree  of  the  18fch  of  July  1870.  (Erlass  des 
Bayerischen  Cultusministeriums  an  den  Erzbischof  von 
Mlinchen.  Mlinchen  den  27  August  1871.  Allgemeine 
Zeitung,  30  August  1871). 

October  26.  Speech  of  Von  Lutz,  the  Bavarian  Minister, 
in  answer  to  an  interpellation  in  the  Bavarian  Chamber. 

November.  Passing,  by  the  Bavarian  Parliament,  of  a 
law  regulating  the  language  of  the  Roman  Catholic  Clergy 
in  discussing  political  questions  in  their  pulpits. 


No.  2. 
Letter  to  Gidzot  from  Rossi  at  Rome  (a). 

27  Avril,  1845. 
''  Les  choses  sont  toujours  dans  un  etat  deplorable,  et  il  n'y  a,  en 
ce  moment,  point  d'amelioration  a  esperer.     Bien  loin  de  songer 

{a)  See  p.  441,  note  {e). 
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*'  a  seculariser  radministration  civile,  le  Pape  ne  vent  employer, 
"  memo  parmi  les  prelats,  que  ceux  qui  se  sont  faits  pretres.  A 
*'  cela  s'ajoute  I'absence  de  tout  apprentissage  et  de  toute  carriere 
*'  reguliere.  Un  prelat  est  apte  a  tout.  Le  president  des  armes 
*'  etait  un  auditeur  de  rote.  C'est  comme  si  nous  prenions  un  con- 
*'  seiller  de  cassation  pour  lui  confier  I'administration  de  la  guerre. 
"  Quant  aux  finances,  c'est  une  plaie  dont  personne  ne  se  dissimule 
"  la  gravite.  On  marche  aujourd'hui  a  I'aide  d'un  expedient.  Le 
"  gouvernement  a  achete  I'apanage  que  le  prince  Eugene  de  Beau- 
"  harnais  avait  dans  les  Marches.  II  I'a  immediatement  revendu  a 
*'  une  compagnie  composee  de  princes  remains  et  d'hommes  d'affaires. 
"  Les  acheteurs  verseront  le  prix  dans  le  tresor  pontifical  en  plu- 
''  sieurs  payements,  longtemps  avant  I'epoque  oil  le  gouvernement 
"  pontifical  devra  payer  la  Baviere.  C'est  la  I'expedient.  En  defi- 
*'  nitive,  c'est  un  emprunt  fort  cher. 

"  Cette  situation  se  complique  des  jesuites.  lis  sontmeles  ici  a  tout, 
"  ils  out  des  aboutissants  dans  tons  les  camps  ;  ils  sont  pour  tons  un 
"  sujet  de  craintes  ou  d'esperances.  Les  observateurs  superficiels 
"  peuvent  facilement  s'y  tromper,  parce  que  la  Societe  de  Jesus 
''  presente  trois  classes  d'hommes  bien  distinctes.  Elle  a  des  hommes 
*'  purement  de  lettres  et  de  sciences,  qui  devinent  peut-etre  les  menees 
"  de  leur  compagnie,  mais  qui  y  sont  etrangers  et  peuvent  de  bonne 
"  foi  affirmer  qu'ils  n'en  savent  rien.  La  seconde  classe  se  compose 
"  d'hommes  pieux  et  quelque  peu  credules,  sincerement  convaincus 
"  de  la  parfaite  innocence  et  abnegation  de  leur  ordre,  et  qui  ne 
"  voient,  dans  les  attaques  centre  les  jesuites,  que  d'affreuses  ca- 
"  lomnies.  Les  premiers  attirent  les  gens  d'esprit,  les  seconds  les 
"  ames  pieuses.  Sous  ces  deux  couches  se  cache  le  jesuitisme  pro- 
"  prement  dit,  plus  que  jamais  actif,  ardent,  voulant  ce  que  les  jesuites 
"  ont  toujours  voulu,  la  centre-revolution  et  la  theocratic,  et  con- 
''  vaincus  que  dans  peu  d'annees  ils  seront  les  maitres.  Un  de  leurs 
"  partisans,  et  des  plus  habiles,  me  disait  hier  a  moi-meme :  '  Vous 
"  verrez.  Monsieur,  que,  dans  quatre  ou  cinq  ans,  il  sera  etabli, 
''  meme  en  France,  que  I'instruction  de  la  jeunesse  ne  pent  appar- 
"  tenir  qu'au  clerge.'  II  me  disait  cela  sans  provocation  aucune  de 
"  ma  part,  uniquement  par  I'exuberance  de  leurs  sentiments  dans 
'^  ce  moment.  lis  croient  que  des  millions  d'hommes  seraient  prets 
"  a  faire  pour  eux,  en  Europe,  ce  qu'ont  fait  les  Lucernois  en  Suisse. 

"  C'est  la  un  reve :  il  est  vrai,  au  contraire,  que  I'opinion  gene- 
*^  rale  s'eleve  tous  les  jours  plus  redoutable  centre  eux,  meme  en 
*'  Italic ;  mais  il  est  egalement  certain  que  leurs  moyens  sont  consi- 
"  derables;  ils  disposent  de  millions,  et  leurs  fonds  augmentent  sans 
"  cesse ;  leurs  aflfilies  sont  nombreux  dans  les  hautes  classes ;  en 
''  Italic,  ils  les  ont  trouves  particulierement  a  Kome,  a  Modene  et  a 
"  Milan.  A  Milan  on  tient  des  sommes  enormes  a  leur  disposition 
"  pour  le  moment  ou  ils  pourront  s'y  etablir  et  s'en  servir.  Je  sais 
"  dans  quelles  mains  elles  se  trouvent.  Ici,  ils  sont  maitres  absolus 
"  d'unc  partie  de  la  haute  noblesse  qui  leur  a  livre  ses  enfants. 
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"  Ce  qui  est  important  pour  nous,  c'est  qu'il  est  certain  et  en 
''  quelque  sorte  notoire  que  leurs  efforts  se  dirigent  en  ce  moment, 
"  d'une  maniere  toute  particuliere,  vers  deux  points,  la  France  et  le 
"  futur  Conclave.  Au  fond,  ces  deux  points  se  confondent,  car  c'est 
"  surtout  en  vue  de  la  France  qu'ils  voudraient  un  Pape  qui  leur  fut 
"  plus  infeode  que  le  Pape  actuel. 

"  Je  suis  convaincu  que  le  Saint  Pere  ne  se  doute  pas  de  toutes 
"  leurs  menees  et  de  tous  leurs  projets.  Je  vais  plus  loin ;  je  crois 
"  qu'il  en  est  de  meme  de  leur  propre  general,  le  pere  Roothaan  ;  je 
"  ne  le  connais  pas,  mais  d'apr^s  tout  ce  qu'on  m'en  dit,  il  est 
"  comme  le  Doge  de  Venise  dans  les  derniers  siecles  :  le  pouvoir  et 
"  les  grands  secrets  n'etaient  pas  a  lui ;  ils  n'appartenaient  qu'au 
"  conseil  des  Dix. 

"  Telle  est  la  situation  generale.  Voici  la  notre.  Votre  Excel- 
"  lence  me  permettra  de  lui  parler  avec  une  entiere  franchise ;  il  est 
"  important  de  ne  pas  se  faire  d'illusion  sur  un  etat  de  choses  qui 
''  pent  devenir  grave  d'un  instant  a  I'autre. 

"  Le  Saint-Pere  et  le  gouvernement  pontifical  sont  penetres  d'une 
"  admiration  sincere  pour  le  Roi,  pour  sa  haute  pensee,  pour  le 
"  systeme  politique  qu'il  a  fait  prevaloir.  Sans  bien  comprendre 
"  tous  les  dangers  qu'on  avait  a  vaincre,  toutes  les  difEcultes  qu'on 
"  a  dii  surmontei',  ils  sentent  confusement  qu'ils  etaient  au  bord  d'un 
"  abime,  et  qu'ils  doivent  leur  salut  a  la  politique  du  gouvernement 
''  du  Roi. 

"■  Leur  reconnaissance  est  vraie,  mais  elle  n'est  ni  satisfaite,  ni 
"  eclairee.  Parce  qu'on  a  arrete  I'esprit  de  revolution  et  de  de- 
"  sordre,  ils  sont  convaincus  qu'on  pent  faire  davantage  et  revenir 
"  vers  le  passe.  Tout  ce  qu'on  a  fait  pour  eux  n'est  pour  eux  qu'un 
"  a-compte.  Ignorant  jusqu'aux  choses  les  plus  notoires  chez  nous, 
''  ne  voyant  la  France  et  I'Europe  qu'a  travers  trois  ou  quatre  me- 
''  chants  journaux,  ne  recevant  d'informations  detaillees  que  d'un 
^'  cote,  car  les  hommes  senses  et  moderes  n'osent  pas  tout  dire,  de 
''  peur  d'etre  suspectes  et  annihiles,  les  chefs  du  gouvernement  pon- 
"  tifical  partagent  au  fond,  dans  une  certaine  mesure,  les  esperances 
"  des  fanatiques;  seulement,  ils  n'ont  pas  la  meme  ardeur,  la  meme 
"  impatience;  ils  comptent  sur  le  temps,  sur  les  evenements,  sur  leur 
"  propre  inaction ;  ils  se  flattent  de  gagner  sans  jouer.  lis  ne  feront 
"  rien  contre  le  Roi,  sa  dynastie,  son  gouvernement ;  mais  ils  aime- 
''  raient  bien  ne  rien  faire  aussi  qui  put  deplaire  aux  ennemis  du 
"  Roi,  de  la  France,  de  nos  institutions.  Tout  ce  qu'ils  ont  de 
"  lumiere,  de  raison,  de  prudence  politique,  est  avec  nous  et  pour 
"nous;  leurs  antecedents,  leurs  prejuges,  leurs  souvenirs,  leurs 
*'  habitudes  sont  contre  nous.  Quand  on  pense  que  c'est  a  de  vieux 
*'  religieux  que  nous  avons  a  faire,  on  comprend  combien  il  est 
*'  difficile  de  leur  faire  sentir  les  necessites  des  temps  modernes  et 
"  des  gouvernements  constitutionnels ;  nous  ne  leur  parlous  que  de 
*'  choses  obscures  pour  eux  et  desagreables ;  nos  adversaires  ne  les 
"  entretiennent  que  de  pensees  qu'ils  ont  toujours  nourries ;  nous 
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''  contrarions  tons  leurs  souvenirs  et  leurs  penchants ;  nos  adversaires 
"  les  reveillent  et  les  caressent. 

"  Dans  cet  etat  de  choses,  ce  n'est  pas  par  quelques  entretiens 
"  officiels,  de  loin  en  loin,  avec  le  cardinal-secretaire  d'Etat  et  le 
"  prefet  de  la  Propagande,  qu'on  pent  traitor  ici  avec  succes  les 
''  affaires  du  Eoi.  II  n'y  a  ici  ni  une  conr,  ni  un  gouvernement  tels 
''  qu'on  en  voit  et  con^oit  ailleurs,  II  y  a  un  ensemble  tres-com- 
"  plique  et  sui  generis.  Le  mode  d'action  ne  peut  pas  etre  ici  le 
*'  memo  que  partout  ailleurs. 

'■'  Sans  doute  a  la  rigueur,  grace  a  I'autoritc  morale  du  Koi  et  a 
"  I'importance  politique  de  la  France,  il  ne  serait  pas  impossible 
'^  d'enlever  ici  une  question  comme  a  la  pointe  de  I'epee.  Quand 
'^  on  ne  leur  laisserait  absolument  d'autre  choix  que  de  ceder  ou  de 
"  se  brouiller  avec  la  France,  ils  cederaient.  Mais  ce  moyen  violent 
"  ne  pourrait  etre  employe  que  dans  un  cas  extreme,  et  les  excep- 
''  tions  ne  sont  pas  des  regies  de  conduite. 

"  Comme  regie  de  conduite,  il  ne  faut  pas  oublier  que  rien  d'im- 
"  portant  ne  se  fait  et  ne  s'obtient  ici  que  par  des  influences  indi- 
"  rectes  et  varices.  Ici  les  opinions,  les  convictions,  les  determina- 
"  tions  ne  descendent  pas  de  liaut  vers  le  bas,  mais  remontent  du 
"  bas  vers  le  liaut.  Celui  qui,  par  une  raison  ou  par  une  autre, 
"  plait  aux  subalternes,  netarde  pas  a  plaire  aux  maitres.  Celui 
"  qui  n'a  plu  qu'aux  maitres  se  trouve  bientot  isole  et  impuissant. 

"  Les  influences  subalternes  et  toutes-puissantes  sont  de  trois 
"  especes :  le  clerge,  le  barreau  et  les  liommes  d'affaires,  ce  qui 
"  comprend  les  hommes  de  finance  et  certains  comptables,  race  par- 
"  ticuliere  a  Rome,  et  qui  exerce  d'autant  plus  d'influence  qu'elle 
"  seule  connait  et  fait  les  affaires  de  tout  le  monde.  Qu'une  verite 
"  parvienne  a  s'etablir  dans  les  sacristies,  dans  les  etudes  et  dans  les 
*'  compiitesfen'es,  rien  n'y  resistera,  et  reciproquement. 

"  Votre  Excellence  voit  des  lors  quel  est  le  travail  a  entreprendre 
"  ici  si  on  veut  reellement  se  mettre  a  meme  de  faire  les  affaires  du 
"■  Roi  et  de  la  France  sans  violence,  sans  secousse,  sans  bruit.  Je 
"  dois  le  dire  avec  franchise :  ce  travail  n'a  pas  meme  ete  com- 
"  mence.  J'ai  trouve  I'ambassade  tout  entiere  n'ayant  absolument 
"  de  rapport  qu'avec  les  salons  de  la  noblesse  qui  sont,  comme  j'ai 
"  deja  eu  I'honneur  de  vous  I'ecrire,  completement  etrangers  aux 
"  affaires  et  sans  influence  aucune.  Je  les  frequente  aussi,  et  je 
"  vois  clairement  ce  qui  en  est.  Un  salon  politique  n'existe  pas 
"  a  Rome. 

"  Cet  etat  de  choses  me  semble  facheux  et  pourrait  devenir  un 
"  danger.  Les  amis  de  la  France  se  demandent  avec  inquietude 
"  quelle  serait  son  influence  ici,  si,  par  malheur,  un  conclave  venait 
"  a  s'ouvrir.  A  la  verite,  la  sante  du  Saint-Pere  me  parait  bonne ; 
"  il  a  bien  voulu  m'en  entretenir  avec  detail,  et  la  gaiete  meme  de 
"  I'entretien  confirmait  les  paroles  de  Sa  Saintete.  II  n'en  est  pas 
"  moins  vrai  qu'il  y  a  ici  des  personnes  alarmees  ou  qui  feignent  de 
"  I'etre ;  elles  vont  disant  que  I'enflure  des  jambes  augmente,  que  le 


APPENDIX    VII.  619 

"  courage  moral  soulient  seul  un  physique  delabre  et  qui  peufc 
''  tomber  a  chaque  instant.  Encore  une  fois,  ces  alarmes  me  pa- 
"  raissent  fausses  ou  prematurees ;  en  parlant  de  ses  jambes,  le  Pape 
''  m'a  dit  lui-meme  que,  tres-bonnes  encore  pour  marcher,  elles 
"  etaient  un  peu  roides  pour  les  genuflexions,  et  que  cela  le  fatiguait 
'^  un  peu.  A  son  age,  rien  de  plus  naturel,  sans  que  cela  annonce 
"  une  fin  prochaine.  Quoi  qu'il  en  soit,  I'ouverture  prochaine  d'un 
''  conclave  n'est  pas  chose  impossible  et  qu'on  puisse  perdre  de  vue. 
"  Dans  I'etat  actuel,  nous  n'aurions  pas  memo  les  moyens  de  savoir 
"  ce  qui  s'y  passerait ;  notre  influence  serait  nulle." 

(Guizot,  Memoires  de  mon  Temps, 
tome  vii.  pp.  400  to  406.) 


No.  3. 

CORRESPONDENCE  OF  THE  ENGLISH  SECRETARY  OF  STATE  FOR  FOREIGN 
AFFAIRS,  RESPECTING  THE  AFFAIRS  OF  ROME,  PRESENTED  TO  PARLIA- 
MENT, 15tH  JUNE,  1849. 

No.  I. 
Viscount  Palmerston  to  the  Marquis  of  Normanb//. 

"  Foreign  Office,  January  5,  1849. 
"  (Extract.) 

"  In  regard  to  the  present  position  of  the  Pope,  I  have  to  ob- 
"  serve  that  no  doubt  it  is  obviously  desirable  that  a  person,  who  in 
"  his  spiritual  capacity  has  great  and  extensive  influence  over  the 
"  internal  affairs  of  most  of  the  countries  in  Europe,  should  be  in 
"  such  a  position  of  independence  as  not  to  be  liable  to  be  used  by 
"  any  one  Europe:m  Power  as  a  political  instrument  for  the  annoy- 
*'  ance  of  any  other  Power  ;  and  in  this  view  it  is  much  to  be  wished 
"  that  the  Poj^e  should  be  a  sovereign  of  a  territory  of  his  own. 

"  On  the  other  hand,  if  it  be  admitted,  as  a  general  principle, 
''  that  questions  and  differences  between  the  people  and  the  sove- 
''  reign  of  each  State  should  be  left  to  be  settled  by  those  parties 
"  without  the  interference  of  any  foreign  armed  force,  it  is  not  easy 
"  to  see  in  the  peculiar  position  of  the  Pope  with  regard  to  his 
"  subjects,  what  should  make  the  Roman  States  an  exception  to  this 
"  general  rule. 

"  The  main  circumstance  in  which  the  relations  between  the 
''  Pope  and  his  subjects  differ  from  the  relations  which  subsist  be- 
"  tween  other  Sovereigns  and  their  subjects,  is  that  the  Pope  does 
"  not  reign  either  by  hereditary  right,  or  by  the  choice  of  the  people 
''  whom  he  governs,  but  that  he  is  elected  by  the  College  of  Cardi- 
"  nals,  a  body  which  is  not  in  its  constitution  national,  which  is  I 
"  believe  self-elected,  and  of  which  about  half  are  not  natives  of 
"  the  State  for  which  they  choose  the  sovereign. 

"  These  circumstances  would  seem  to  render  it  the  more  incum- 
*'  bent  on  the  Pope  to  give  to  his  subjects  the  requisite  securities  for 
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"  good  government,  and  these  circumstances  would  also  appear  to 
"  render  it  the  less  justifiable  for  any  foreign  Powers  to  use  armed 
"  interference  in  order  to  assist  the  Pope  in  maintaining,  if  he  were 
''  so  disposed,  a  bad  system  of  government." 


No.  II. 

Viscount  Palmerston  to  the  Marquis  of  Normanhij. 

"  Foreign  Office,  January  28,  1849. 

''  (Extract.) 

"  With  regard  to  the  proposal  made  by  Austria  to  France  for  a 
combined  military  action  by  Austria,  France,  and  Naples,  for  the 
purpose  of  re-establishing  the  Pope  in  the  Roman  States,  your 
Excellency  will  say  that  Her  Majesty's  Government  concur  with 
the  Government  of  France  in  viewing  with  much  regret  this  an- 
nouncement of  the  wishes  and  intentions  of  the  Austrian  Govern- 
ment. Her  Majesty's  Government  do  not  pretend  to  pass  judg- 
ment in  respect  to  those  differences  between  the  Pope  and  his 
subjects  which  led  to  the  retirement  of  the  Pope  to  Gaeta ;  but 
Her  Majesty's  Government  would,  upon  every  account,  and  not 
only  upon  abstract  principle  but  with  reference  to  the  general 
interests  of  Europe,  and  from  the  value  which  they  attach  to  the 
maintenance  of  peace,  sincerely  deprecate  any  attempt  to  settle 
the  differences  between  the  Pope  and  his  subjects  by  the  military 
interference  of  foreign  Powers. 

"  It  appears  to  Her  Majesty's  Government,  as  at  present  in- 
formed, that  those  differences  are  not  of  such  a  nature  as  to  pre- 
clude the  hope  that  they  might  be  accommodated  b}''  the  diplomatic 
interposition  of  friendly  Powers,  and  it  is  needless  to  observe  how 
much  better  such  a  mode  of  settlement  would  be  than  an  autho- 
ritative imposition  of  terms  by  the  force  of  foreign  arms, 
"  With  respect  to  the  attitude  which  Great  Britain  would  in  any 
case  assume  in  regard  to  these  affairs,  your  Excellency  will  say 
that  the  attitude  of  this  country  would  be  that  of  observation, 
and  that  Great  Britain  could  take  no  part  in  such  matters  beyond 
expressing,  if  it  should  appear  to  be  necessary,  the  opinion  which 
Her  Majesty's  Government  might  entertain  thereupon. 
"  These  affairs,  however  important  in  their  bearing  upon  the 
general  interests  of  Europe,  do  not  immediately  affect  any  direct 
interests  of  Great  Britain ;  and  whatever  turn  therefore  these 
affairs  may  take.  Her  Majesty's  Government  do  not  foresee  that 
it  is  likely  that  the  course  of  these  events  would  afford  to  the 
British  Government  any  just  reason  for  departing  from  that 
passive  and  observant  attitude  which  the  position  of  Great  Britain 
in  regard  to  these  affairs  seems  naturally  to  point  out." 
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No.  III. 
Prince  Castelckala  to  Viscount  Pahnerston. 

"  Loiidra,  2  Febbrajo,  1849. 
"  Le  tribolazioni  che  soffre  il  Somma  Pontefice,  profiigo  dalla  sua 
*'  capitale  e  rifugiato  in  Gaeta,  contristano  a  ragione  tutto  1'  orbe 
"  Cattolico,  e  destano  1'  ansieta  e  '1  desiderio  universale  di  vedere 
"  Sua  Santita  prestamente  restituita  alia  indipendenza  ed  alia  dig- 
''  nita  primiere. 

"  II  Governo  di  Madrid  ha  creduto  in  tal  circonstanza  prendere 
"  una  iniziativa  tuttafFatto  Cattolica;  ha  proposta  la  riiinicne  di  un 
"  Congresso  onde  regolare  diffinitivamente  i  gravi  casi  di  Roma ; 
"  ha  invitato  all'  uopo  i  Governi  di  Francia,  Austria,  Due  Sicilie, 
"  Portogallo,  Baviera,  Sardegna,  e  Toscana,  presso  i  quali  tutti  il 
"  culto  dominante  e  il  Cattolico ;  ed  ha  indicato,  come  possibil  sede 
"  delle  Conferenze,  Madrid,  o  qualunque  altra  ("itta  Spagnuola  sul 
"  littorale  del  Mediterraneo. 

"  Di  siffatte  cose  il  Duca  di  Rivas,  Ambasciadore  di  Spagna 
*'  presso  la  Corte  delle  Due  Sicilie,  diede  con  nota  de'  2  dello 
"  scorso  Gennaio  participazione  al  Governo  di  Sua  Maestii  Si- 
"  ciliana. 

"  Sua  Santitii  intanto,  cui  per  le  convenevoli  vie  diplomaticha  si 
"  era  dal  Gabinetto  Spagnuolo  fatta  la  simil  participazione,  osser- 
"  vava  esser  meglio  spediente  che  il  Congresso  si  riunisca  presso  la 
"  sua  persona,  come  principalmente  interessata  nello  affare ;  osser- 
"  vava  che  Madrid  o  (pialunque  altra  citlu  di  Spagna  sarebbero  forse 
"  eccentriche,  e  mal  risponderebbero  alia  urgenza  delle  circostanze 
"  ed  alia  indispencabil  rapidita  di  comunicazioni ;  ed  incaricava  il 
*'  suo  Nunzio  a  Madrid  di  manifestare  a  quel  Governo  tali  sue  os- 
''  servazioni. 

"  II  Re  delle  Due  Sicilie  ha  applaudito  al  nobil  pensiero  di  un 
"  Congresso,  cui  scopo  sara  di  restituire  al  Capo  della  Chiesa  Cat- 
"  tolica  lo  indipendente  esercizio  delle  sue  altissime  e  sacrosante 
"  funzioni.  Conformandosi  pero,  circa  la  sede  delle  Conferenze, 
"  a'  desideri  espressi  da  Sua  Santita,  ha  ofFerto  Napoli  per  punto  di 
"  riunione,  Napoli  che  delle  citta  d'  Italia  e  or  la  piu  tranquilla, 
"  ch'  e  vicinissima  a  Gaeta,  e  che  or  racchiude  in  se  la  maggior 
"  parte  de'  Cardinali  del  Sacro  Collegio  e  de'  piu  distinti  personaggi 
*'  della  Corte  Romana. 

*'  Oltraccio,  Sua  Maesta  Siciliana  ha  creduto  necessario,  e  for- 
''  malmente  domanda  la  intervenzione  nello  enunziato  Congresso 
''  deir  Inghilterra,  Russia,  e  Prussia;  la  presenza  di  tali  Grandi 
"  Potenze  essendo  troppo  reclamata  in  una  discussione  la  quale 
"  (oltre  1'  importantissimo  oggetto  della  religione)  potra  potente- 
"  mente  influire  su  le  cose  politiche  e  su  la  concordia  delle  Due 
"  Sicilie  e  della  Italia  intera. 

"  II  Sottoscritto,  Inviato  Straordinario  e  IMinistro  Plenipoten- 
"  ziario  della  Maesta  Sua  presso  Sua  Maesta  Britannica,  nel  far 
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"  quindi  d'  ordine  del  siio  Governo  a  sua  Eccellenza  il  Visconte 
"  Palmerston,  Principal  Segretario  di  Stato  al  Dipartimento  degli 
"  Affari  Esteri,  la  sopraccennata  nanazione,  e  nel  pregare  1'  Eccel- 
"  lenza  sua  di  una  risposta  all'  uopo,  non  omette  rimarcarle  che  la 
"  premura  spiegata  del  Ee  delle  Due  Sicilie  per  la  intervenzione 
''  deir  Ingliilterra  e  una  pruova  della  fiducia  clie  Sua  Maesta  ri- 
"  pone  ne'  sentiment!  amichevoli  di  un  antico  alleato,  ed  e  un 
"  giusto  omaggio  che  rende  alia  saviezza  del  Gabinetto  di  St. 
"  James. 


II  Sottoscritto,  &c. 


(Firmato)  *'  Castelcicala.' 


No.  IV. 
Viscount  Palmerston  to  Prince  Castelcicala. 

"  Foreign  Office,  February  10,  1849. 

"  The  undersigned,  &c.,  has  the  honour  to  acknowledge  the  re- 
"  ceipt  of  the  note  which  Prince  Castelcicala,  &c.,  addressed  to  him 
"  on  the  2nd  instant,  giving  an  account  of  what  has  passed  with 
"  reference  to  a  proposition  made  by  the  Court  of  Madrid,  that  the 
"  principal  Eoman  Catholic  Powers  should  take  into  their  con- 
^'  sideration,  with  a  view  to  their  settlement,  the  affiiirs  of  His  Holi- 
'■'■  ness  the  Pope,  and  calling  the  attention  of  the  undersigned  to 
"  the  fact  that  the  Cabinet  of  Naples  considers  it  necessary,  and 
''  formally  demands  that  England,  Prussia,  and  Eussia  should  take 
"  part  in  the  proposed  deliberations,  the  matter  to  be  treated  of,  in- 
''  dependently  of  its  religious  bearing,  being  one  calculated  to  have 
"  a  great  influence  of  a  political  character. 

"  The  undersigned  has  the  honour  to  state  to  Prince  Castelcicala, 
"  in  reply,  that  the  Government  of  His  Sicilian  Majesty  only  does 
"  justice  to  the  Government  of  Her  Majesty  in  supposing  that  E[er 
"  Majesty's  Government  would  feel  great  pleasure  in  contributing, 
"  as  far  as  they  might  probably  be  able  to  do  so,  to  bring  about 
"  such  an  amicable  arrangement  of  the  differences  existing  between 
"  the  Pope  and  his  subjects  as  might  enable  the  Pope  to  return  to 
''  Eome,  and  might  also  restore  permanent  contentment  and  tran- 
"  quillity  to  the  Eoman  States. 

"  Her  Majestys  Government,  however,  have  not  received  any 
''  specific  application  on  this  subject  from  the  Pope ;  and  until 
''  such  application  is  made,  they  are  unable  to  say  what  steps,  if 
"  any.  Her  Majesty's  Government  might  think  it  expedient  to  take 
"  in  regard  to  these  matters. 


"  The  undersigned,  &c. 


(Signed)  "  Palmerston." 
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No.  V. 
Viscount  Pahnerston  to  the  Marquis  of  Normanhy. 

'-  Foreign  Office,  March  9, 1849. 
"  (Extract.) 

*'  Although  Great  Britain  has  not  so  direct  an  interest  as  France 
"  has  in  the  ecclesiastical  and  political  questions  which  arise  out  of 
'  the  present  relations  between  the  Pope  and  the  people  of  the 
■'  Roman  States,  the  British  Government  nevertheless  cannot  view 
■'  those  matters  with  indifference.  Great  Britain  is  indeed  a  Pro- 
■'  testant  State,  but  Her  Majesty  has  many  millions  of  Catholic 
'  subjects;  and  the  British  Government  must  therefore  be  desirous, 
■'  with  a  view  to  British  interests,  that  the  Pope  should  be  placed 
'  in  such  a  temporal  position  as  to  be  able  to  act  with  entire  inde- 
'  pendence  in  the  exercise  of  his  spiritual  functions.  Great  Britain 
'  is  so  far  distant  from  Italy  that  the  political  events  of  the  Italian 
*  Peninsula  cannot  have  the  same  direct  bearing  upon  British 
'  interests  Avhich  those  events  must  exert  upon  the  interests  of 
'  nearer  States ;  but  still  as  those  events  must  always  have  a 
'  powerful  influence  upon  matters  involving  questions  of  peace  or 
'  war  in  Europe,  the  British  Government  must  necessarily  watch 
'  tliose  events  witli  much  attention  and  anxiety. 

"  The  present  condition  of  the  relations  between  the  Pope  and 
'  the  people  of  his  States  has  therefore  been  looked  at  with  deej) 
'  solicitude  by  Her  Majesty's  Government.  It  would  have  been 
'  the  earnest  wish  of  Her  Majesty's  Government,  both  on  general 
'  principles  and  with  reference  to  the  particular  circumstances  of 
'  the  case,  that  the  differences  between  the  Pope  and  his  subjects 
■'  should  have  been  adjusted  by  negotiation,  either  between  the 
•'  Pope  and  his  subjects  directly,  or  by  the  means  of  interposition 
■'  of  friendly  Powers.  A  direct  negotiation  between  the  Pope  and 
'  his  subjects  seems  now  to  have  been  rendered  impossible  by  the 
"  course  of  events  at  Rome,  and  by  the  tendency  of  those  counsels 
■'  Avhich  there  is  reason  to  think  are  suggested  to  the  Pope  by  the 
"  persons  who  surround  him  at  Gaeta.  But  Her  Majesty's  Govern- 
"  ment  do  not  see,  even  in  the  recent  occurrences  at  Rome,  any 
"  reason  for  giving  up  the  hope  that  the  diplomatic  interposition  of 
"  friendly  Powers  might  still,  without  any  actual  employment  of 
"  military  force,  bring  about  such  a  settlement  of  differences  as 
"  would  enable  the  Pope  to  return  to  Rome  and  to  resume  his 
'•  temporal  authority ;  and  Her  Majesty's  Government,  deprecating 
"  as  they  do,  on  principle,  the  employment  of  a  foreign  military 
"  force  to  settle  internal  dissensions  in  a  State  except  in  extreme 
"  and  peculiar  cases,  would  greatly  rejoice  if  the  powers,  to  whom 
"  the  Pope  has  now  appealed  for  assistance  to  extricate  him  from 
"  his  difficulties,  were  to  try  the  effect  of  their  moral  influence  at 
"  Rome  before  they  resorted  to  any  other  more  active  measures. 

"  It  seems  to  Her  Majesty's  Government  that  a  strong  and  unani- 
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"  mous  manifestation  of  the  opinion  of  those  Powers  in  support 
"  of  order  on  the  one  hand,  and  of  constitutional  rights  on  the 
"  other,  would  bring  to  reason  the  minority  who  now  exercise 
"  paramount  authority  at  Rome ;  and  would  give  courage  and  con- 
"  fidence  to  the  majority  who  have  been  hitherto  intimidated  and 
*'  overborne  ;  and  if  Great  Britain  had  been  invited  to  be  a  party 
"  to  these  negotiations,  and  if  an  invitation  to  that  effect  had  been 
'•  accepted,  such  would  have  been  the  course  which  Her  Majesty's 
"  Government  would  have  recommended  that  the  parties  to  the 
"  transaction  should  pursue. 

"  Her  Majesty's  Government  have  learnt  with  much  pleasure  that 
"  France  has  been  included  in  the  invitation  addressed  by  the 
"  Pope  to  some  of  the  Catholic  Powers,  requesting  them  to  take 
"  an  active  interest  in  the  present  condition  of  his  affairs;  and  Her 
"  Majesty's  Government  hope  that  if  there  is  to  be  a  concert 
"  among  any  of  the  Powers  of  Europe  in  regard  to  those  affairs, 
"  the  French  Government  will  not  decline  the  invitation  to  be  a 
"  party  thereto.  There  are  many  very  obvious  reasons  why  in 
"  several  points  of  view  it  would  be  desirable  that  these  matters 
^'  should  not  be  disposed  of  without  the  participation  of  France. 

"  Your  Excellency  says  that  the  French  Government  would 
"  have  preferred  that  Sardinia  should  have  been  invited  to  take 
"  part  in  these  deliberations.  Her  Majesty's  Government  are  en- 
"  tirely  of  the  same  opinion. 

"  The  participation  of  Sardinia  would  mitigate  the  foreign  cha- 
"  racter  of  the  negotiation,  and  if  a  contingency  were  to  arise 
"  which  should  lead  to  the  employment  of  any  military  force  within 
•'  the  Roman  territory,  Piedmontese  troops  would  for  many  evident 
"  reasons  be  better  suited  for  such  purpose  than  the  troops  of 
"  Austria  or  of  any  State  not  belonging  to  the  Italian  Peninsula. 

"  The  opinion  then  of  Her  Majesty's  Government  vipon  the 
"  points  on  which  the  Government  of  France  has  wished  to  have 
"  it  is,  that  it  would  be  desirable  that  France  should  be  a  party  to 
"  the  proposed  deliberations,  and  that  Sardinia  should  take  part 
''  in  them  also  ;  that  it  would  be  desirable  that  every  endeavour 
"  should  be  made  to  bring  about  a  settlement  between  the  Pope 
"  and  his  subjects  by  negotiation  and  by  moral  influence  before 
"  resorting  to  the  influence  of  force ;  and  that  one  condition  of 
"  the  reinstatement  of  the  Pope  ought  to  be  that  he  should  engage 
"  to  maintain  in  their  main  and  essential  provisions  the  constitu- 
''  tutional  and  representative  institutions  which  he  granted  to  his 
"  subjects  last  year." 
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No.  VI. 

The  Marquis  of  Normanhy  to   Viscount  Pahnerston. — (^Received 
March  9.) 

"  Paris,  March  8,  1849. 
My  Lord, 

"  I  HAVE  the  honour  to  transmit  the  copy  of  a  note  I  have  re- 
ceived from  the  Apostolic  Nuncio,  inclosing  one  which  has  been 
addressed  by  the  Cardinal  Antonelli  to  the  Representatives  of  all 
friendly  Powers,  requesting  them  to  co-operate  for  the  purpose 
of  re-establishing  the  Papal  authority  at  Rome. 

"  I  have,  &c. 

(Signed)         "  Normanby." 


Inclosure  1  in  No.  VI. 
The  Apostolic  Nuncio  to  the  Marquis  of  Normanhy. 

"  Paris,  ce  6  Mars  1849. 
"  M.  le  Marquis, 

*'  Par  suite  des  graves  evenemens  qui  successivement  se  sont 
"  accomplis  a  Rome,  ie  Tres  Saint  Pere  s'est  trouve  dans  la 
"  necessite  d'adresser  a  toutes  les  Puissances  amies  du  St.  Siege 
"  une  invitation  formelle  de  cooperer  au  retablissement  de  I'autorite 
''  du  Gouvernement  Pontifical  comme  seul  moyen  d'arreter  I'anar- 
"  chie  qui  opprime  les  Etats  de  I'Eglise  ;  et  je  suis  charge  par 
"  ordre  expres  de  Sa  Salntete  de  tran?mettre  ci-joint  a  votre  Ex- 
"  cellence  la  copie  de  la  note  de  son  Eminence  M.  le  Cardinal 
"  Secretaire  d'Etat,  en  vous  priant,  M.  I'Ambassadeur,  de  la  porter 
"  a  la  connaissance  du  Gouvernement  de  Sa  Majeste  Britannique, 
"  et  d'v  joindre  vos  bons  offices  pour  I'accomplissement  des  vues 
"  du  Tres  Saint  Pere. 

"  Sa  Saintete  aime  a  esperer  qu'elle  trouvera  dans  les  dispositions 
''  des  Puissances  amies  un  secours  efficace  qui  puisse  satisfaire  aux 
"  vceux,  aux  prieres  reiterees  de  I'immense  majorite  de  ses  fideles 
"  sujets,  demandant  tous  d'etre  soulages  des  violences  et  des  op- 
"  pressions  dont  ils  sont  I'objet  de  la  part  d'une  faction  audace  et 
''  impie. 

"  Le  Saint  Pere  qui  a  ete  tres  touche  de  I'interet  et  des  sym- 
"  pathies  que  Sa  Majeste  la  Reine  d'Angleterre,  votre  Auguste 
"  Souveraine,  a  bien  voulu  lui  temoigner  par  la  lettre  qu'elle  lui 
"  a  adressee  au  mois  de  Janvier  dernier,  est  conforte  de  la  pensee 
"  que  le  Gouvernement  de  Sa  Majeste,  qui  s'interesse  vivement  a 
"  r ordre  et  a  la  paix  de  TEurope,  voudra  dans  les  circonstances 
"  actuelles  preter  le  meilleur  concours  pour  faire  cesser  un  etat  de 
"  choses  si  nuisible  a  la  paix  generale  et  au  bonheur  des  peuples, 
' '  et  appuyer  de  sa  puissante  influence  le  concours  reclame  pour  le 
VOL.  II.  S  S 
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"  retablissement  du  pouvoir  legitime  du  Saint  Pere  dont  I'indepen- 
"  dance  est  plus  que  jamais  necessaire  pour  I'exercice  de  son 
"  autorite  dans  le  monde  Catliolique. 

"  Veuillez,  M.  le  Marquis,  je  vous  prie,  transmettre  le  plus 
''  promptement  possible  ma  communication  a  votre  Gouvernement, 
'^  et  recevez,  &c. 

(Signe)  "  E.  Archeveque  de  Nicee, 

"  Nonce  Apostolique^ 


Inclosure  2  in  No.  VI. 

Cardinal  Antonelli  to  the  Representatives  of  Foreign  Poivers. 

'^  Gaeta,  18  Feblbrajo,  1849. 

"  La  Santita  di  nostro  Signore,  fino  dai  primordii  del  suo  Pon- 
^'  tificato,  non  ebbe  altro  in  mira  die  di  prodigare  beneficenze  verso 
''  i  suoi  sudditi  a  seconda  dei  tempi,  provvedendo  ad  ogni  lor  mi- 
"  glior  bene.  In  fatti  dopo  aver  pronunziato  la  parola  del  perdono 
"  a  coloro  che  per  delitti  politici  o  erano  esuli,  o  giacevano  nel 
"  carcere,  dopo  aver  eretta  la  Consulta  di  Stato  ed  istituito  il  Con- 
"  siglio  de'  Ministri,  accordata  per  la  imperiosa  violenza  delle  cir- 
"  costanze  la  istituzione  della  Guardia  Civica,  la  nuova  legge  per 
"  una  onesta  liberta  della  stampa,  ed  infine  imo  statute  fonda- 
"  men  tale  per  gli  Stati  di  Santa  Chiesa,  aveva  egli  ben  diritto  a 
"  quella  riconoscenza  che  i  sudditi  devono  ad  un  Principe,  il  quale 
"  non  li  riguardava  che  come  suoi  figli,  e  non  prometteva  lore  se 
"  non  un  regno  di  amore.  Ma  ben  altro  fu  il  ricambio  che  ritrasse 
"  da  tanti  beneficii  e  condiscendenze  loro  prodigate.  Dopo  brevi 
"  dimostrazioni  di  plauso,  guidate  pero  da  chi  gia  aveva  nel  seno  le 
''  piu  ree  intenzioni  (dimostrazioni  che  il  Santo  Padre  con  i  modi 
"  tutti  proprii  del  paterno  suo  cuore  procuro  di  far  cessare),  ben 
"  tosto  sperimento  1'  amaro  frutto  della  ingratitudine.  Violentato 
"  egli  della  sfrenatezza  di  una  fazione  ad  impugnarsi  in  una  guerra 
"  contro  r  Austria,  si  trovo  costretto  di  pronunziare  una  allocuzione 
"  nel  Concistoro  del  19  Aprile  dello  scorso  anno,  con  la  quale  di- 
"  chiaro  al  mondo  intero  che  il  suo  dovere  e  la  sua  coscienza  nol  con- 
"  sentivano.  Tanto  basto  perche  prorompessero  le  gia  predisposte 
"  machinazioni  in  aperte  violenze  all'  esercizio  del  suo  pieno  e  libero 
"  potere,  costringendolo  alia  divisione  del  Ministero  di  Stato  in 
"  ecclesiastico  e  civile,  divisione  che  non  mai  riconobbe. 

"  Si  confidava  pero  il  Santo  Padre  che,  ponendo  ai  diversi  Mini- 
"  sterii  persone  idonee  ed  amanti  dell'  ordine,  fossero  le  cose  per 
"  prendere  migliore  andamento,  e  si  arrestassero  in  parte  quel  mali 
"  che  gia  minacciavano  sciagure.  Ma  un  ferro  micidiale,  brandito 
"  da  mano  assassina,  tronco  le  concepite  speranze  con  la  morte  del 
"  Ministro  Eossi.  Da  questo  delitto  menato  in  trionfo,  si  inauguro 
"  impudentemente  il  regno  della  violenza  ;   si  circondo  di  armati  il 
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"  Qiiirinale,  lo  si  tento  d'  incendio,  si  esplosero  colpi  contro  gli 
-"  appartamenti  ove  dimorava  il  Sommo  Pontefice,  e  si  ebbe  il  dolore 
''  di  vedere  clie  uno  dei  segretarii  ne  rimanesse  vittima;  volevasi 
^'  infine  col  cannone  aprire  a  viva  forza  il  suo  palazzo,  laddove  non 
"  cedesse  nd  ammettere  il  Ministero  che  gli  veniva  imposto. 

"  Con  una  serie  di  fatti  si  atroci,  come  a  tutti  e  ben  noto,  avendo 
"  dovuto  soccombere  all'  impero  della  forza,  si  vide  il  Pontefice 
''  nella  dura  necessita  di  allontanarsi  da  Eoma  e  da  tutto  lo  State 
"  Pontificio,  a  fine  di  ricuperare  qiiella  liberta  che  gli  era  stata  tolta, 
"  e  di  cui  deve  godere  nel  pieno  iiso  della  suprema  sua  potesta.  Per 
"  disposizione  della  Divina  Provvidenza  riparatosi  a  Gaeta,  ed  ospita- 
*'  to  da  un  Principio  eminentemente  Cattolico,  circondato  da  un  gran 
"  numero  del  Sagro  Collegio  e  dai  Rappresentanti  di  tuttele  Potenze 
"  con  le  quali  e  in  amichevoli  rapporti,  non  tardoun  momento  a  fare 
"  sentire  la  sua  voce  ad  annunziare  coll'  atto  Pontificio  del  27  No- 
''  vembre  prossimo  passato  i  motivi  della  temporanea  separazione 
"  dai  suoi  sudditi,  la  nullita  e  la  illegalitti  di  tutti  gli  atti  emanati 
"  dai  Ministero  estorto  dalla  violenza,  ed  a  nominare  una  com- 
"  missione  governativa  purche  assumesse  la  direzione  dei  pubblici 
"  affari  durante  1'  assenza  dai  suoi  Stati. 

"  Per  nulla  apprezzandosi  la  emanazione  de'  suoi  voleri,  e  pro- 
"  curandosi  con  mendicati  pretesti  di  eludere  la  loro  forza  presso  la 
"  classe  inesperta,  si  passo  dagli  autori  delle  sagrileghe  violenze  ad 
"  attentati  maggiori,  arrogandosi  quel  diritti  che  al  Sovrano  solo  si 
■"  appartegono,  con  1'  istituzione  di  una  illegittima  rappresentanza 
"  governativa  col  titolo  di  provvisoria  e  suprema  Giunta  di  Stato. 
"  Contro  il  quale  gravissimo  e  sagrilego  misfatto  il  Santo  Padre 
"  solennemente  protesto,  con.l'altro  suo  atto  del  17  Dicembre  pros- 
''  simo  passato,  annunziando  non  essere  quella  Giunta  di  Stato  se 
^'  non  una  usurpazione  dei  sovrani  poteri,  ne  avere  percio  alcuna 
"  autorita. 

"  Si  aspettava  egli  che  tali  protesti  richiamassero  ai  doveri  di 
''  fedelta  e  di  sudditanza  i  traviati,  ma  invece  un  nuovo  e  piu  mo- 
"  struoso  atto  di  palese  fellonia,  di  vera  ribellione  colmo  la  sua 
"  amarezza.  Tale  fu  la  convocazione  di  un'  assemblea  generale 
"  nazionale  dello  Stato  Eomano,  per  stabilire  nuove  forme  politiche 
"  da  darsi  agli  Stati  della  Santa  Sede.  Laonde  con  altro  Moto 
"  Proprio  del  1°  dell'  ora  decorso  Gennajo  protesto  contro  quell' 
"  atto,  e  lo  condanno  qual  enorme  e  sagrilego  attentate  commesso 
"  in  pregiudizio  della  sua  independenza  e  sovranita  meritevole  dei 
"  gastighi  comminati  delle  leggi  si  divine  come  umane,  e  vieto  ad 
"  ognuno  de'  suoi  sudditi  il  prendervi  parte,  avvertendoli  che  chiun- 
''  que  osa  attentare  contro  la  temporale  sovranita  dei  Sommi 
"  Pontefici  Romani,  incorre  nolle  censure,  e  specialmente  nella 
"  scommunica  maggiore,  pena  nella  quale  dichiaro  essere  incorsi 
"  coloro  eziandio  che  in  qualunque  modo  e  sotto  mentito  pretesto 
"  hanno  violata  ed  usurpata  la  sua  autorita. 

"  Come  si  accogliesse  dai  partito  simile  protesta  e  si  autorevole 
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"  condanna,  bastera  1'  accennare  che  si  tento  ogni  sforzo  per  impe- 
"  dirne  la  divulgazioDe,  si  sottopose  a  gastighi  chi  osasse  istruirne 
"  il  popolo,  chi  non  secondasse  le  loro  mire,  tuttavia  ad  onta  di  si 
"  maudita  violenza  la  maggiorita  dei  sudditi  rimase  fedele  al  proprio 
"  Sovrano,  e  si  espose  a  sagrificii  ed  a  pericoli  ancora  della  vita, 
"  piuttosto  che  mancare  al  dovere  di  suddito  e  di  Cattolico.  Inas- 
"  perito  maggiormente  il  partito  medesimo  nel  vedere  contrariati  i 
"  loro  disegni,  raddoppiarono  in  mille  modi  la  violenza  ed  il  terrore, 
"  senza  riguardo  alcuno  a  condizione  o  grado,  ma  volendosi  con- 
"  sumare  ad  ogni  costo  questo  eccesso  di  fellonia  si  ricorse  pure  alle 
"  arti  le  piu  vili  e  mercenarie.  Cosi  passando  di  eccesso  in  eccesso, 
"  con  abusare  delle  stesse  beneficenze  concesse  dal  Pontefice,  e  spe- 
"  cialmente  convertendo  nella  piu  ributtante  licenza  la  liber ta  della 
"  stampa,  dopo  le  piu  inique  malversazioni  per  premiare  i  loro  coni- 
"  plici  e  non  piu  tollerare  la  presenza  degli  onesti  e  timorati,  dopo 
"  tanti  assassinii  commessi  sotto  la  loro  egide,  dopo  aver  dissemi- 
*'  nato  ovunque  la  ribellione,  il  mal  costume,  la  irreligione,  dopo 
"  aver  sedotta  tanta  gioventu  incauta,  non  piu  rispettando  i  luoghi 
"  sagri  e  gli  asili  di  pace  e  di  solitudine,  ne  i  luoghi  stessi  di  pub- 
"  blico  insegnamento  per  convertirli  in  covili  della  piu  indiscipli- 
"  nata  milizia  raccolta  da  profughi  e  scelerati  di  estere  contrade,  si 
"  vuol  ridurre  la  capitale  del  mondo  Cattolico,  la  sede  dei  Ponte- 
"  fici,  in  una  sede  di  empieta,  atterrando,  se  fosse  possibile,  ogni 
"  idea  di  sovranita  in  chi  dalla  provvidenza  e  destinato  a  reggere 
''  la  Chiesa  universale,  e  che  appunto  per  esercitare  liberamente 
"  questa  sua  autorita  su  tutto  I'orbe  Cattolico,  gode  di  uno  stato 
"  come  patrimonio  della  Chiesa ;  alia  quale  vista  di  desolazione  e  di 
"  strage  non  puo  il  Santo  Padre  non  rimanere  profondamente  ad- 
"  dolorato,  commosso  altresi  dal  grido  de'  suoi  buoni  sudditi,  che 
"  reclamano  il  suo  ajuto,  il  suo  soccorso  per  essere  liberati  dalla  piu 
"  atroce  tirannia. 

"  La  Santita  Sua,  com'  e  palese,  poco  dopo  giunta  in  Gaeta, 
"  sotto  il  giorno  4  Dicembre  prossimo  passato,  diresse  la  sua  voce 
"  a  tutti  li  Sovrani  coi  quali  e  in  relazione,  e  dando  lor  parte  del 
"  suo  allontanamento  dalla  capitale  e  dallo  Stato  Pontificio,  e  delle 
"  cause  che  lo  provocarono,  invocava  il  loro  patrocinio  per  la  di- 
"  fesa  dei  dominii  della  Santa  Sede.  Ed  e  pure  di  dolce  soddis- 
"  fazione  il  manifestare  di  avere  presso  che  tutti  amorevolmente 
"  corrisposto,  prendendo  la  piu  viva  parte  alle  sue  amarezze,  alia 
"  penosa  sua  situazione,  ofFrendosi  pronti  in  suo  favore,  ed  ester- 
*'  nando  al  tempo  stesso  sensi  ossequiosissimi  di  devozione  e  di 
"  attaccamento. 

"  Nella  espettativa  di  si  felici  e  generose  disposizioni,  mentre 
"  Sua  Maesta  la  Regina  di  Spagna  aveva  con  tanta  sollecitudine 
"  promosso  un  Congresso  delle  Potenze  Cattoliche  per  determinare 
"  i  mezzi  onde  prontamente  ristabilire  il  S^nto  Padre  ne'  suoi  Stati, 
"  e  nella  sua  plena  liberta  ed  indipendenza,  proposizione  alia  quale 
"  avevano  prestato  adesione  varie  Potenze  Cattoliche,  e  stavasi  in 
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attenzione  de  quella  delle  altre,  e  pur  d'  uopo  con  dolore  riferire, 
"  che  le  cose  dello  Stato  Pontificio  sono  in  preda  di  un  incendio 
"  devastatore  per  opera  del  partito  sovvertitore  di  ogni  sociale 
"  instituzione,  che  sotto  speziosi  pretesti  di  nazionalita  ed  indipen- 
"  denza  nulla  ha  trascurato  di  porre  in  opera  per  giungere  al  colmo 
"  della  loro  nequizia.  II  decreto,  detto  fondamentale,  emanato  nel 
'^  di  9  corrente,  dall'  Assemblea  Costituente  Romana,  ofFre  un'  atto 
"  che  da  ogni  dove  ribocca  della  piu  nera  fellonia  e  della  piu 
"  abominevole  empieta.  Con  esso  dichiarasi  principalmente  de- 
"  caduto  il  Papato  di  fatto  e  di  diritto  dal  governo  temporale  dello 
''  Stato  Romano,  si  proclama  una  repubblica,  e  con  altro  atto  si 
"  decreta  1'  abbassamento  degli  stemmi  del  Santo  Padre.  Sua  San- 
"  tita  nel  vedere  cosi  vilipesa  la  suprema  sua  dignita  di  Pontefice  e 
"  Sovrano,  protesta  in  faccia  ai  Potentati  tutti,  ed  a  tutti  i  singoli 
'•'■  Cattolici  del  mondo  universo,  contro  questo  eccesso  d'  irreligione, 
"  contro  si  violente  attentato  di  spoglio  degli  imprescrittibili  e  sagro- 
"  santi  suoi  diritti.  Quindi  laddove  non  si  accorresse  con  un 
"  pronte  riparo,  giungerebbe  il  soccorso  allorquando  gli  Stati  della 
"  Chiesa,  ora  interamente  in  preda  de'  suoi  acerrimi  nemici,  fossero 
"  ridotti  in  cenere. 

"  Pertanto  avendo  il  Santo  Padre  esauriti  tutti  i  mezzi  che  erano   Foreign 
"  in  suo  potere,  spinto  dal  dovere  che  ha  al  cospetto  di  tutto  il   interven- 
"  mondo  Cattolico  di  conservare  integro  il  patrimonio  della  Chiesa   tion  re- 
''  e  la  sovrauita  che  vi  e  annessa,  cosi  indispensabile  a  mantenere    ^^^"^   *^  ' 
''  la  sua  plena  liberta  ed  independenza  come  capo  supremo  della 
''  Chiesa  stessa,  e  mosso  altresi  dal  gemito  dei  buoni  che  reclamano 
"  altamente  un  ajuto,  non   potendo  piu   oltre  sopportare   un  giogo 
'■'■  di  ferro  ed  imamano  tirannica,  si  rivolge  di  nuovo  a  quelle  stesse 
"  Potenze,  e  sj)ecialmente  a  quelle  Cattoliche  che  con  tanta  gene- 
"  rosita  di  animo,  ed  in  modo   non  dubbio  hanno  manifestata  la 
"  loro  decisa  volonta  di  esser  pronte  a  difendere  la  sua  causa,  nella 
"  certezza    che  vorranno  con  ogni  sollecitudine   concorrere   con  il 
"  loro  morale  intervento,  affinche  venga  egli  restituito  alia  sua  sede, 
"  alia   capitale   di    quel    dominii    che   furono    appunto   costituiti  a 
''  mantenere    la    sua    plena    liberta    ed    indipendenza    e    garantiti 
"  eziandio  dai  trattati  che  formano  la   base    del   diritto    pubblico 
"  Europeo. 

"  E  poiche  1' Austria,  la  Francia,  la  Spagna,  ed  il  Regno  delle 
"  Due  bicilie  si  trovano  per  la  loro  posizione  geografica  in  situa- 
"  zione  di  potere  sollecitamente  accorrere  con  le  loro  armi  a 
"  ristabilire  nei  dominii  della  Santa  Sede  1'  ordine  manomesso 
"  da  un'  orda  di  settiirii,  cosi  il  Santo  Padre,  fidando  nel  religioso 
"  interesse  di  queste  Potenze,  figlie  della  Chiesa,  domanda  con 
"  plena  fiducia  il  loro  intervento  armato  per  liberare  principal- 
"  mente  lo  Stato  della  Santa  Sede  da  quella  fazzione  di  tristi 
"  che  con  ogni  sorta  di  sceleraggine  vi  esercita  il  piu  atroce  despo- 
"  tismo. 

"  Per  tal  modo  solo  potra  essere  ripristinato  V  ordine  negli  Stati 
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"  della  Chiesa,  e  restituito  il  Sommo  Pontefice  al  libero  esercizio 
''  della  suprema  sua  antorita,  siccome  lo  esiggono  imperiosamente 
"  il  sagro  ed  aiigusto  suo  carrattere,  gl'  interessi  della  Chiesa  uni- 
"  versale,  e  la  pace  del  popoli ;  e  cosi  potra  egli  conservare  quel 
"  patrimonio  clie  ha  ricevuto  nell'  assunzione  del  Pontificato  per 
"  trasmetterlo  integro  ai  suoi  successori.  La  causa  e  dell'  ordine  e 
"  del  Cattolicismo.  Per  la  qual  cosa  il  Santo  Padre  si  confida  che 
"  mentre  tutte  le  Potenze  con  cui  si  trova  in  amichevoli  relazioni, 
"  e  che  in  tanti  modi  nella  situazione  in  che  e  stato  gettato  da  un 
"  partido  di  faziosi,  gli  hanno  manifesto  il  loro  piu  vivo  interesse, 
"  daranno  un'  assistenza  morale  all'  intervento  armato,  che  per  la 
"  gravita  delle  circonstanze  ha  dovuto  invocare,  le  quattro  Potenze 
"  di  sopra  accennate  non  indugieranno  im  momento  di  prestare 
"  r  opera  loro  richiesta,  rendendosi  cosi  benemerite  dell'  ordine  pub- 
"  blico  e  della  religione. 

"  II  Sottoscritto,  Cardinale  Pro-Segretario  di  Stato  di  Sua  San- 
"  tita,  interessa  per  tanto  vostra  Eccellenza  affinche  si  compiaccia 
"  portare  questa  nota  il  piu  sollecitamente  possibile  a  cognizione 
"  del  suo  Governo ;  e  nella  fiducia  di  benevola  accoglienza,  ha 
"  r  onore,  &c." 


No.  VII. 

Viscount  Palmerston  to  the  Marquis  of  Normanhy, 

"  Foreign  Office,  March  27,  1849. 
"  My  Lord, 

"  I  HAVE  received  your  Excellency's  despatch  of  the  8th  instant, 
"  transmitting  to  me  the  copy  of  a  note  which  your  Excellency  had 
"  received  from  the  Apostolic  Nuncio,  inclosing  the  copy  of  the 
"  note  which  has  been  addressed  by  Cardinal  Antonelli  to  the  Re- 
"  prescntatives  of  all  friendly  Powers,  requesting  them  to  co- 
''  operate  for  the  purpose  of  re-establishing  the  Paj^al  authority  at 
'^  Rome. 

"  I  have  to  instruct  your  Excellency  to  say  to  the  Nuncio  that 
"  Her  Majesty's  Government  have  received  and  have  attentively 
"  considered  the  communication  which  he  has  made  to  them 
"  through  your  Excellency,  and  that  you  are  instructed  to  express 
"  to  him  the  deep  regret  with  which  Her  Majesty's  Government 
"  have  witnessed  the  differences  which  have  arisen  between  the 
"  Pope  and  his  subjects,  the  assassination  of  Count  Rossi,  the  de- 
"  parture  of  the  Pope  from  his  capital  and  States,  and  the  procla- 
''  mation  of  a  Republic  at  Rome. 

"  The  British  Government  is,  for  many  obvious  reasons,  not 
"  desirous  of  taking  an  active  part  in  any  negotiations  which  may 
"  result  from  the  application  which  the  Pope  has  addressed  to 
"  some  of  the  Catholic  Powers  of  Europe,  whose  territories  are 
**  nearer   than    Great   Britain    in   geographical   proximity    to    the 
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''  Italian  Peninsula.  But  the  British  Government  will  be  much 
"  gratified  if  the  result  of  those  negotiations  should  be  such  a 
''  reconciliation  between  the  Pope  and  his  subjects  as  might  enable 
"  the  former  with  the  free  good-will  and  consent  of  the  latter  to  return 
"  to  his  capital,  and  there  to  resume  his  spiritual  functions  and  his 
"  temporal  authority.  But  it  is  the  opinion  of  Her  Majesty's 
"  Government  that  such  a  reconciliation  could  scarcely  be  effected, 
"  or  if  effected  for  the  moment,  could  never  be  permanent,  unless  the 
"  basis  upon  which  it  was  founded  were  to  be  that  the  Pope  should 
''  engage  to  maintain  the  constitutional  and  representative  system 
"  of  government  which  he  granted  last  year  to  his  subjects,  and 
"  unless  the  separation  between  the  spiritual  authority  and  the 
"  temporal  powers  and  institutions  of  the  State  were  so  clearly  and 
"  so  distinctly  established  as  to  put  an  end  to  those  manifold  griev- 
"  ances  which  the  mixture  of  the  spiritual  Avith  the  temporal  power 
"  has  for  so  long  a  period  of  time  produced  in  the  Roman  States. 
^'  The  great  importance  of  admitting  laymen  to  administrative  and 
^'  judicial  functions  in  the  Roman  States  was  pointed  out  to  the 
"  late  Pope  by  the  Memorandum  presented  in  1832  to  the  Roman 
"  Government  by  the  Representatives  of  Austria,  France,  Great 
"  Britain,  Prussia  and  Russia,  and  the  events  Avhich  have  happened 
"  since  that  time,  not  only  in  the  Roman  States,  but  in  the  rest  of 
"  Europe,  have  tended  to  make  it  still  more  important  that  such  a 
"  reform  should  be  carried  out  into  full  and  complete  execution. 
"  Your  Excellency  will  give  the  Nuncio  a  copy  of  this  despatch. 

"  I  am,  &c. 
"  (Signed)         Palmerston." 


No.  4. 

On  the  12th  of  July,  1859,  Antonelli  addressed  to  the  repre- 
sentatives of  the  Papal  Government  at  foreign  Courts  a  circular,  in 
which  he  dwelt  upon  the  evils  brought  upon  the  Papacy  by  the 
revolution  in  Italy  and  the  assistance  given  to  it  by  the  ''  King 
"  of  Piedmont,"  and  then  invoked  the  forcible  intervention  of 
foreign  States  to  keep  the  Pope  on  his  throne,  as  follows : — ■ 

"  All  the  measures  taken  with  the  view  of  preventing  or  extenu- 
"  ating  this  series  of  evils  having  been  in  vain,  the  Holy  Father,  not 
"  forgetful  of  the  duties  incumbent  upon  him  for  the  protection  of 
''  the  States  and  for  the  preservation  in  its  integrity  of  the  temporal 
''  domain  of  the  Holy  See,  which  is  essentially  connected  with  the 
"  free  and  independent  exercise  of  the  Supreme  Pontificate,  protests 
"  against  the  violations  and  unsurpations  committed,  in  spite  of  the 
"  acceptance  of  neutrality,  and  desires  that  his  protest  may  be  com- 
"  municated  to  all  the  European  Powers.  Confident  in  the  justice 
"  which  distinguishes  these  Powers,  he  feels  assured  that  they  will 
"  support  him,  that  they  will  not  permit  the  success  of  a  manifest 
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"  violation  of  the  law  of  nations  and  the  rights  of  the  Holy  Father. 
"  He  trusts  that  they  will  not  hesitate  to  co-operate  in  the  vindica- 
"  tion  of  those  rights,  and  to  that  end  he  invokes  their  assistance 
"  and  protection  "  (b). 

On  the  3rd  of  September,  3  859,  the  Assembly  of  Romagna 
adopted  the  following  resolution,  by  which  they  formally  cast  off 
their  allegiance  to  the  Pope  : — 

"  Considering  that  the  people  of  Romagna,  after  having  in  former 
"  centuries  lived  under  their  own  statutes  and  laws,  and  in  the 
"  beginning  of  the  present  century  formed  part  of  a  civil  kingdom, 
*'  were  in  1815  placed  under  the  temporal  government  of  the  Pope 
"  against  their  will ;  considering  that  that  Government,  while  it  did 
''  not  revive  the  old  privileges,  destroyed  the  good  institutions  of 
"  the  Italian  kingdom,  and  afEicted  its  subjects  by  its  bad  adminis- 
"  tration,  well  known  to  Europe  ;  considering  that  from  that  moment 
"  the  history  of  these  provinces  became  a  painful  succession  of 
"  revolutions  and  reactions,  so  that  at  length  exceptional  measures 
"  and  the  state  of  siege  became  the  ordinary  rule  of  government ; 
''  considering  that  this  produced  serious  evils,  not  only  by  destroy- 
"  ing  public  prosperity,  but  also  by  overthrowing  the  moral  sense  of 
"  the  people,  with  incessant  danger  to  the  tranquillity  of  Italy  and 
"  Europe ;  considering  that  every  attempt  at  reform  was  vain,  that 
"  the  prayers  of  the  people  remained  unheard,  as  well  as  the  advice 
"  of  the  Potentates  of  Europe,  and  that  the  promises  made  were 
"  never  kept ;  considering  that  the  said  Government  has  been  found 
"  to  be  incompatible  with  Italian  nationality,  with  civil  equality  and 
"  political  liberty  ;  considering  that  it  was  not  even  able  to  defend 
*'  the  lives  and  property  of  its  subjects;  considering  that  it  abdi- 
"  cated  its  sovereignty  de  facto,  giving  up  its  noblest  prerogatives 
'•  into  the  hands  of  Austrian  Generals,  who  for  many  years  held  the 
"  civil  and  military  government  of  these  provinces  in  their  hands, 
"  and  conducted  it  ill ;  considering  that  it  cannot  support  itself  by 
''  its  own  strength,  but  only  by  foreign  or  mercenary  armies,  and 
"  has  therefore  become  imcompatible  with  public  tranquillity  and 
"  permanent  order  ;  lastly,  considering  that  the  temporal  govern- 
"  ment  of  the  Pope  is  substantially  and  historically  distinct  from 
"  the  spiritual  government  of  the  Church,  which  these  populations 
"  will  always  respect,  we,  representatives  of  the  people  of  Romagna, 
"  convoked  in  general  assembly,  and  calling  God  to  witness  as  to 
"  the  rectitude  of  our  intentions,  declare  that  the  people  of  Romagna 
"  refuse  to  live  any  longer  under  the  temporal  sway  of  the  Pontiff  "  (c). 


(b)  Ann.  Reg.  1859 :  History,  pp.  257,  258. 

(c)  Ann.  Reg.  1859 :  History,  pp.  258,  259. 
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No.  5. 

ENCYCLIC   AND   SYLLABUS,   DECEMBER,    1864  (d). 

"  Die  VIII.  Decembris,  MDCCCLXIV. 

"  SS.    DOMINI    NOSTRI    PII    IX. 

"  EPISTOLA   ENCYCLICA. 

Venerabilibus  Fratribus  PatriarchiSjPrimatibus,  Archiepiscopis 
"  et   Episcopis   Universis   Gratiam   et    Communionem    Apo- 

"  STOLICiE    SeDIS    HABENTIBUS. 

"  PIUS  PAPA  IX. 

"  Venerabiles  Fratres, 

"  Salutem  et  Apostolicam  Benedictionem. 

"  Quanta  cura  ac  pastorali  vigilantia  Romani  Pontifices  Prasdeces- 
sores  Nostri,  exsequentes  demandatum  sibi  ab  ipso  Christo  Domino 
in  persona  Beatissimi  Petri  Apostolorum  Principis  officium,  munus- 
que  pascendi  agnos  et  oves,  nnnquam  intermiserint  nniversum 
Dominicum  ^;regem  sedulo  enutrire  verbis  fidei,  ac  salutari  doctrina 
imbuere,  eumque  ab  venenatis  pascuis  arcere,  omnibus  quidem  ac 
Vobis  pr^esertim  compertum,  exploratumque  est,  Venerabiles  Fratres. 
Et  sane  iidem  Decessores  Nostri,  augusta)  catholicee  religionis, 
veritatis  ac  justitise  assertores  et  vindices,  de  animarum  salute 
maxime  solliciti  nihil  potius  unquam  habuere,  quam  sapientissimis 
suis  Litteris,  et  Constitutionibus  retegere  damnare  omnes  basreses 
et  errores,  qui  Divinas  Fidei  nostrse,  catholica?  Ecclesias  doctrinal, 
morum  honestati,  ac  sempiternas  hominum  saluti  adversi,  graves 
frequenter  excitaruut  tempestates,  et  Christianam  civilemque  rem- 
publicam  miserandum  in  modum  funestarunt.  Quocirca  iidem 
Decessores  Nostri  Apostolica  fortitudine  continenter  obstiterunt 
nefariis  iniquorum  hominum  molitionibus,  qui  despumantes  tam- 
quam  fluctus  feri  maris  confusiones  suas,  ac  libertatem  promit- 
tentes,  cum  servi  sint  corruptionis,  fallacibus  suis  opinionibus,  et 
perniciosissimis  scriptis  catholicag  religionis  civilisque  societatis 
fundamenta  convellere,  omnemque  virtutem  ac  justitiam  de  medio 
tollere,  omniumque  animos  mentesque  depravare,  et  incautos  im- 
peritamque  praesertim  juventutem  a  recta  morum  disciplina  aver- 
tere,  eamque  miserabiliter  corrumpere,  in  erroris  laqueos  inducere, 
ac  tandem  ab  Ecclesirs  catholicse  sinu  avellere  conati  sunt. 

''  Jam  vero,  uti  Vobis,  Venerabiles  Fratres,  apprime  notum  est, 
Nos  vix  dum  arcano  Divinae  Providentiae  consilio  nullis  certe 
Nostris  meritis  ad  banc  Petri  Cathedrara  evecti  fuimus,  cum  vide- 
remus  summo  animi  Nostri  dolore  horribilem  sane  procellam  tot 

{d)  See  pp.  400,  425,  442. 
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pravis  opinionibus  excitatam,  et  gravissima,  ac  nunquam  satis 
lugenda  damna,  quae  in  cliristianum  populum  ex  tot  erroribus 
redundant,  pro  Apostolici  Nostri  Ministerii  officio  illustria  Pra3de- 
cessorum  Nostrorum  vestigia  sectantes  Nostram  extulimus  vocem, 
ac  pluribus  in  vulgus  editis  Encyclicis  Epistolis  et  Allocutionibus 
in  Consistorio  habitis,  aliisque  Apostolicis  Litteris  prsecipuos 
tristissimas  nostra?  setatis  errores  damnavimus,  eximiamque  vestram 
episcopalem  vigilantiam  excitavimus,  et  universes  catliolicse 
Ecclesias  Nobis  carissimos  filios  etiam  atque  etiam  monuiinus  et 
exliortati  sumus,  ut  tarn  dirge  contagia  pestis  omnino  horrerent  et 
devitarent.  Ac  prassertim  Nostra  prima  Encyclica  Epistola  die 
9  Novembris  anno  1846  Vobis  scripta,  binisque  Allocutionibus, 
quarum  altera  die  9  Decembris  anno  1854,  altera  vero  9  Junii 
anno  1862  in  Consistorio  a  Nobis  habita  fuit,  monstrosa  opinionum 
portenta  damnavimus,  qua?  hac  potissimum  aitate  cum  maximo 
animarum  damno,  et  civilis  ipsius  societatis  detrimento  dominantur, 
quasque  non  solum  catholicee  Ecclesia?,  ej usque  salutari  doctrina)  ac 
venerandis  juribus,  verum  etiam  sempiternee  naturali  legi  a  Deo  in 
omnium  cordibus  insculpta^,  recta3que  rationi  maxime  adversantur, 
et  ex  quibus  alii  prope  omnes  originem  habent  errores. 
"  Etsi  autem  baud  omiserimus  potissimos  hujusmodi  errores 
SEepe  ]3roscribere  et  reprobare,  tamen  catholicag  Ecclesias  causa, 
animarumque  salus  Nobis  divinitus  commissa,  atque  ipsius  liumanas 
societatis  bonum  omnino  postulant,  ut  iterum  pastoralem  vestram 
sollicitudinem  excitemus  ad  alias  pravas  profligandas  opiniones,  quce 
ex  eisdem  erroribus,  veluti  ex  fontibus,  erumpunt.  Qu£e  falsa?  ac 
pervers£e  opiniones  eo  magis  detestandas  sunt,  quod  eo  potissimum 
spectant,  ut  impediatur  et  amoveatur  salutaris  ilia  vis,  quam 
catliolica  Ecclesia  ex  divini  sui  Auctoris  institutione  et  mandato, 
libere  exercere  debet  usque  ad  consummationem  sseculi  non 
minus  erga  singulos  homines,  quam  erga  nationes,  populos  sum- 
mosque  eorum  Principes,  ntque  de  medio  tollatur  mutua  ilia  inter 
Sacerdotium  et  Imperium  consiliorum  societas  et  concordia,  quse 
rci  cum  sacra?  tum  civili  fausta  semper  extitit  ac  salutaris.  [Gregor. 
XVI.  Epist.  Encycl.  '  Mirari:  15  Aug.  1832.]  Etenini  probe 
noscitis,  Venerabiles  Fratres,  hoc  tempore  non  paucos  reperiri, 
qui  civili  consortio  impium  absurdumque  natiiralismi,  uti  vocant, 
princijDium  applicantes  audent  docere,  '  optimam  societatis  pu- 
blicse  rationem,  civilemque  progressum  omnino  requirere,  ut  humana 
societas  constituatur  et  gubernetur,  nullo  habito  ad  religionem 
respectu,  ac  si  ea  non  existeret,  vel  saltem  nullo  facto  veram  inter 
falsasque  religiones  discrimine.'  Atque  contra  sacrarum  Litte- 
rarum,  Ecclesiae,  sanctorumque  Patrum  doctrinam,  asserere  non 
dubitant,  '  optimam  esse  conditionem  societatis,  in  qua  Imperio 
non  agnoscitur  officium  coercendi  sancitis  poenis  violatores  catho- 
licas  religionis,  nisi  quatenus  pax  publica  postulet.'  Ex  qua 
omnino  falsa  socialis  regiminis  idea  hand  timent  erroneam  illam 
fovere  opinionem  catholicse  Ecclesiae,  animarumque  saluti  maxime 
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exitialem  a  rec.  mem.  Gregorio  XVI.  Prtedecessore  Nostro  delira- 
mentum  appellatam  [Eadem  Encycl.  ^  Mi7mri^~\^  nimirum  '  liber- 
tatem  conscientia3  et  cultuum  esse  proprium  cujuscumque  hominis 
jus,  quod  lege  proclamari  et  asseri  debet  in  omni  recte  constituta 
societate,  et  jus  civibus  inesse  ad  omnimodam  libertatem  nulla 
vel  ecclesiastica,  vel  civili  auctoritate  coarctandam,  quo  suos 
conceptus  quoscumque  sive  voce,  sive  typis,  sive  alia  ratione 
palam  publiceque  manifestare  ac  declarare  valeant.'  Dum  vero 
id  temere  affirmant,  baud  cogitant  et  considerant,  quod  libertatem 
perditionis  [S,  Aug.  Epist.  105,  al.  166]  pr^Edicant,  et  quod  'si 
humanis  persuasionibus  semper  disceptare  sit  liberum,  nunquam 
deesse  poterunt,  qui  veritati  audeant  resultare,  et  de  liumana3 
sapientias  loquacitate  confidere,  cum  banc  nocentissimam  vanitatem 
quantum  debeat  fides  et  sajDientia  cbristiana  vitare,  ex  ipsa  Domini 
nostri  Jesu  Cbristi  institutione  cognoscat.'  [S.  Leonis  Epist.  164, 
al.  133,  §  edit.  Ball] 

"  Et  quoniam  ubi  a  civili  societate  f  uit  amota  religio,  ac  repudiata 
divinai  revelationis  doctrina  et  auctoritas,  vel  ipsa  germana  justitia3 
bumanique  juris  notio  tenebris  obscuratur  et  amittitur,  atque  in 
vera3  justitice  legitimique  juris  locum  materialis  substituitur  vis, 
inde  liquet  cur  nonnulli  certissimis  sanas  rationis  principiis  penitus 
neglectis  posthabitisque  audeant  conclamare,  '  voluntatem  populi, 
publica,  quam  dicunt,  opinione  vel  alia  ratione  manifestatam 
constituere  supremam  legem  ab  omni  divino  humanoque  jure 
solutam,  et  in  ordine  politico  facta  consummata,  eo  ipso  quod 
consummata  sunt,  vim  juris  habere.'  Verum  ecquis  non  videt, 
planeque  sentit,  hominum  societatem  religionis  ac  verge  justitiaa 
vinculis  solutam  nullum  aliud  profecto  propositum  habere  posse, 
nisi  scopum  comparandi,  cumulandique  opes,  nullamque  aliam  in 
suis  actionibus  legem  sequi,  nisi  indomitam  animi  cupiditatem 
inserviendi  propriis  voluptatibus  et  commodis  ?  Eapropter  hujus- 
modi  homines  acerbo  sane  odio  insectantur  Eeligiosas  Eamilias 
quamvis  de  re  cbristiana,  civili,  ac  litteraria  summopcre  meritas, 
et  blaterant  easdem  nuUam  habere  legitimam  existendi  rationem, 
atque  ita  hasreticorum  commentis  plaudunt.  Nam  ut  sapientissime 
rec.  mem.  Pius  VI,  Decessor  Noster  docebat,  '  regularium  abolitio 
lasdit  statum  publica)  profesaionis  consiliorum  evangelicorum, 
lasdit  vivendi  rationem  in  Ecclesia  commendatam  tamquam 
Apostolicaa  doctrince  consentaneam,  lasdit  ipsos  insignes  fundatores, 
quos  super  altaribus  veneramur,  qui  non  nisi  a  Deo  inspirati  eas 
constituerunt  societates.'  [Epist.  ad  Card,  de  la  Eochefoucault, 
10  Martii  1791.]  Atque  etiam  impie  pronunciant,  auferendam 
esse  civibus  et  Ecclesia?  facultatem  '  qua  eleemosynas  Christiana? 
caritatis  causa  palam  erogare  valeant,'  ac  de  medio  tollendam 
legem  '  qua  certis  aliquibus  diebus  opera  servilia  propter  Dei 
cultum  prohibentur,'  fallacissime  pr^etexentes,  commemoratam 
facultatem  et  legem  optima?  publicas  oeconomise  principiis  obsistere. 
Neque  contenti  amovere  religion  em  a  publica  societate,  volunt 
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"  religionem  ipsam  a  privatis  etiam  arcere  familiis.  Etenim 
"  funestissimum  Communismi  et  Socialismi  docentes  ac  profitentes 
"  errorem  asserunt  '  societatem  domesticam  seu  familiam  totam  su£e 
"  existenti^e  rationem  a  jure  dumtaxat  civili  mutuari ;  proindeque 
"  ex  lege  tan  turn  civili  dimanare  ac  pendere  jura  omnia  parentum 
"  in  filios,  cum  primis  vero  jus  institutionis  educationisque  cu- 
"  randse.'  Quibus  impiis  opinionibus,  machinationibusque  in  id 
"  prsecipue  inteudunt  fallacissimi  isti  homines,  ut  salutilera  catho- 
*'  lica?  EcclesijB  doctrina  ac  vis  a  juventutis  institutione  et  ednca- 
"  tione  prorsus  eliminetur,  ac  teneri  flexibilesque  juvenum  animi^ 
"  perniciosis  quibusque  erroribus,  vitiisque  misere  inficiantur  ac 
*'  depraventur.  Siquidem  omnes,  qui  rem  turn  sacram,  turn 
"  publicam  perturbare,  ac  rectum  societatis  ordinem  evertere,  et 
"  jura  omnia  divina  et  humana  delere  sunt  conati,  omnia  nefaria  sua 
'■'■  consilia,  studia  et  operam  in  iraprovidam  pra^sertim  juventutem 
"  decipiendam  ac  depravandam,  ut  supra  innuimus,  semper  contu- 
"  lerunt,  omnemque  spem  in  ipsius  juventutis  corruptela  collocarunt. 
"  Quocirca  nunquam  cessant  utrumque  clerum,  ex  quo,  veluti 
'^  certissima  historiaj  monumenta  splendide  testantur,  tot  magna  in 
"  Christianam,  civilpm,  et  litterariam  rempublicam  commoda  redun- 
"  darunt,  quibuscumque  infandis  modis  divexare,  et  edicere, 
"  ipsum  Clerum  '  utpote  vero,  utilique  scientire  et  civilitatis  pro- 
"  gressui  inimicum,  ab  omni  juventutis  instituendge  educandceque 
**  cura  et  officio  esse  amovendum.' 

"  At  vero  alii  instaurantes  prava  ac  toties  damnata  novatorum 
''  commenta,  insigni  impudentia  audent,  Ecclesia3  et  hujus  Aposto- 
"  lica?  Sedis  supremam  auctoritatem  a  Christo  Domino  ei  tributam 
"  civilis  auctoritatis  arbitrio  subjicere,  et  omnia  ejusdem  Ecclesia;  et 
"  Sedis  jura  denegare  circa  ea  qu£e  ad  exteriorem  ordinem  pertinent. 
"  Namque  ipsos  minime  pudet  affirmare  '  Ecclesia?  leges  non 
"  obligare  in  conscientia,  nisi  cum  promulgantur  a  civili  i)otestate ; 
"  acta  et  decreta  Komanorum  Pontiiicum  ad  religionem  et  Ecclesiam 
"  spectantia  indigere  sanctione  et  approbatione,  vel  minimum 
"  assensu  potestatis  civilis;  constitutiones  Apostolicas  [Clement XII. 
"  '  In  eminenti.''  Benedict  XIV.  '  Providas  Romanorum.^  Pii  VII. 
"  '  Ecclesiam.^  Leonis  XII.  '■  Quo  graviora '],  quibus  damnantur 
"  clandestinge  societates,  sive  in  eis  exigatur,  sivo  non  exigatur 
"  juramentum  de  secret©  servando,  earumque  asseclse  et  fautores 
"  anathemate  mulctantur,  nullam  habere  vim  in  illis  orbis  regio- 
"  nibus  ubi  ejusmodi  aggregationes  tolerantur  a  civili  gubernio ; 
"  excommunicationem  a  Concilio  Tridentino  et  Romanis  Pontifi- 
"  cibus  latam  in  eos,  qui  jura  possessionesque  Ecclesias  invadunt  et 
"  usurpant,  niti  confusione  ordinis  spiritualis  ordinisque  civilis  ac 
"  politici,  ad  mundanum  dumtaxat  bonum  prosequendum  ;  Ecclesiam 
"  nihil  debere  decernere,  quod  obstringere  possit  fidelium  conscien- 
"  tias  in  ordine  ad  usum  rerum  temporalium;  Ecclesige  jus  non 
"  competere  violatores  legum  suarum  poenistemporalibuscoercendi  ; 
"  conforme  esse  sacrse  theologise,  jurisque   publici    principiis,    bo- 
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"  norum  proprietatem,  quae  ab  Ecclesia,  a  Familiis  religiosis,  aliisque 
''  locis  piis  possidentur,  civili  gubernio  asserere  et  vindicare.' 
"  Neque  erubescunt  palam  publiceque  profiteri  hajreticoruin  eiFatum 
"  et  principium,  ex  quo  tot  perversce  oriuntur  sententise,  atque 
"  errores.  Dictitant  enim  '  Ecclesiasticam  potestatem  non  esse  jure 
"  divino  distinctam  et  independentem  a  potestate  civili,  neque 
"  ejusmodi  distinctionem  et  independentiam  servari  posse,  quin  ab 
"  Ecclesia  invadantur  et  usurpentur  essentialia  jura  potestatis 
"  civilis.'  Atque  silentio  praeterire  non  possumus  eorum  audaciam, 
"  qui  sanam  non  sustinentes  doctrinam  contendunt  '  illis  Apostolicae 
"  Sedis  judiciis,  et  decretis  quorum  objectum  ad  bonum  generale 
"  Ecclesiae,  ejusdemque  jura,  ac  disciplinam  spectare  declaratur, 
"  dummodo  fidei  morumque  dogmata  non  attingat,  posse  assensum 
"  et  obedientiam  detrectari  absque  peccato,  et  absque  ulla  catholicae 
"  professionis  jactura  : '  quod  quidem  quantopere  adversetur  catho- 
"  lico  dogmati  plense  potestatis  Romano  Pontifici  ab  ipso  Christo 
"  Domino  divinitus  collatse  universalem  pascendi,  regendi,  et  guber- 
"  nandi  Ecclesiam,  nemo  est  qui  non  clare  aperteque  videat  et 
''  intelligat. 

"  In  tanta  igitur  depravatarum  opinionum  perversitate,  Nos 
"  Apostolici  Nostri  officii  probe  memores,  ac  de  sanctissima  nostra 
"  Religione,  de  sana  doctrina,  et  animarum  salute  Nobis  divinitus 
"  comraissa,  ac  de  ipsius  humanse  societatis  bono  maxime  solliciti, 
"  Apostolicam  Nostram  vocem  iterum  extollere  existimavimus. 
"  Itaque  oranes  et  singulas  pravas  opiniones  ac  doctrinas  singillatim 
"  hisce  Litteris  commemoratas  Auctoritate  Nostra  Apostolica  re- 
''  probamus,  proscribimus  atque  damnamus,  easque  ab  omnibus 
"  catholicai  Ecclesiae  filiis,  veluti  reprobatas,  proscriptas  atque 
"  damnatas  omnino  haberi  volumus  et  mandamus. 

"  Ac  praeter  ea,  optime  scitis,  Venerabiles  Fratres,  hisce  tempo- 
"  ribus  omnis  veritatis  justitiEeque  osores,  et  acerrimos  nostras  reli- 
"  gionis  hostes,  per  pestiferos  libros,  libellos,  et  ephemerides  toto 
"  terrarum  orbe  dispersas  populis  illudentes,  ac  malitiose  mentientes 
"  alias  impias  quasque  disseminare  doctrinas.  Neque  ignoratis,  hac 
"  etiam  nostra  aetate,  nonnullos  reperiri,  qui  Satange  spiritu  permoti 
"  et  incitati  eo  impietatis  devenerunt,  ut  Dominatorem  Dominum 
''  Nostrum  Jesutn  Christum  negare,  ejusque  Divinitatem  scelerata 
"  procacitate  oppugnare  non  paveant.  Hie  vero  haud  possumus, 
"  quin  maximis  meritisque  laudibus  Vos  efFeramus,  Venerabiles 
"  Fratres,  qui  episcopalem  vestram  vocem  contra  tantam  impietatem 
"  omni  zelo  attollere  minime  omisistis. 

"  Itaque  hisce  Nostris  Litteris  Vos  iterum  amantissime  alloqui- 
"  mur,  qui  in  soUicitudinis  Nostrae  partem  vocati  summo  nobis  inter 
"  maximas  Nostras  acerbitates  solatio,  la^titise,  et  consolationi  estis 
"  propter  egregiam,  qua  pr^statis  religionem,  pietatem,  ac  propter 
"  mirum  ilium  amorem,  fidem,  et  observantiam,  qua  Nobis  et  huic 
"  Apostolicae  Sedi  concordissimis  animis  obstricti  gravissimum  eju- 
"  scopale  vestrum  ministerium  strenue  ac  sedulo  implere  contenditis. 
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"  Etenim  ab  eximio  vestro  pastoral!  zelo  expectamus,  ut  assumentes 
"  gladium  spiritus,  quod  est  verbiim  Dei,  et  confortati  in  gratia 
''  Domini  Nostri  Jesu  Cbristi,  velitis  ingeminatis  studiis  quotidie 
"  magis  prospicere,  ut  fideles  curae  vestrse  concrediti  '  abstineant  ab 
"  berbis  noxiis,  quas  Jesus  Christus  non  colit,  quia  non  sunt  plan- 
"  tatio  Patris.'  [S.  Ignatius  M.  ad  Philadeljoh.  3.]  Atque  eisdem 
''  fidelibus  inculcare  nunquam  desinite,  omnem  veram  felicitatem  in 
"  homines  ex  augusta  nostra  religione,  ejusque  doctrina  ex  exercitio 
''  redundare,  ac  beatum  esse  populum,  cujus  Dorainus  Deus  ejus. 
''  [Psal.  143.]  Docete  '  catholicse  Fidei  fundamento  regna  subsis- 
''  tere  [Caelest.  Epist,  22,  ad  Synod.  Ephes.  apud  Coust.,  p.  1200], 
"  et  nihil  tarn  mortiferum,  tam  praecepa  ad  casum,  tarn  exposituni  ad 
"  omnia  pericula,  si  hoc  solum  nobis  putantes  posse  sufficere,  quod 
"  liberum  arbitrium,  cum  nasceremur,  accepimus,  ultra  jam  a 
"  Domino  nihil  quasramus,  id  est,  auctoris  nostri  obliti,  ejus  poten- 
"  tiam,  ut  nos  ostendamus  liberos,  abjuremus.'  [S.  Innocent.  I. 
"  Epist.  29  ad  Episc.  Cone.  Carthag.  apud  Const.,  p.  891.]  Atque 
"  etiam  ne  omittatis  docere  '  regiam  potestatem  non  ad  solum  mundi 
"  regimen,  sed  maxime  ad  Ecclesige  prcesidium  esse  collatam '  [S. 
"  Leonis  Epist.  156,  al.  125],  et  nihil  esse  quod  civitatum  Principi- 
"  bus,  et  Regibus  majori  fructui,  gloriseque  esse  possit,  quam  si,  ut 
"  sapientissimus  fortissimusque  alter  Prcedecessor  Noster  S.  Felix 
"  Zenoni  Imperatori  pra^scribebat,  '  Ecclesiam  catholicam  .  .  . 
"  sinant  uti  legibus  suis,  nee  libertati  ejus  quemquam  permittant 
"'  obsistere.  .  .  .  Certum  est  enim,  hoc  rebus  suis  esse  salutare, 
"  ut,  cum  de  causis  Dei  agatur,  justa  ipsius  constitutam  regiam  vo- 
"  luntatem  Sacerdotibus  Christi  studeant  subdere,  non  prasferre.' 
"  [Pii  VII.  Epist.  Encycl.  'Dm  satis;  15  Maii  1800.] 

''  Sed  si  semper,  Venerabiles  Fratres,  nunc  potissimum  in  tantis 
''  Ecclesige,  civilisque  societatis  calamitatibus,  in  tanta  adversariorum 
"  contra  rem  catholicam,  et  banc  Apostolicam  Sedem  conspiratione 
"  tantaque  errorum  congerie,  necesse  omnino  est,  ut  adeamus  cum 
"  fiducia  ad  thronum  gratiee,  ut  misericordiam  consequamur,  et 
"  gratiam  inveniamus  in  auxilio  opportune.  Quocirca  omnium 
"  fidelium  pietatem  excitare  existimavimus,  ut  una  Nobiscum 
"  Vobisque  dementi ssimum  luminum  et  misericordiarum  Patrem 
"  ferventissimis  humillimisque  precibus  sine  intermissione  orent,  et 
"  obsecrent,  et  in  plenitudine  fidei  semper  confugiant  ad  Dominum 
"  Nostrum  Jesum  Christum,  qui  redemit  nos  Deo  in  sanguine  suo, 
"  Ejusque  dulcissimum  Cor  flagrantissimse  erga  nos  caritatis  victi- 
"  mam  enixe  jugiterque  exorent,  ut  amoris  sui  vinculis  omnia  ad 
"  seipsum,  trahat,  utque  omnes  homines  sanctissimo  suo  amore  in- 
"  llammati  secundum  Cor  Ejus  ambulent  digne  Deo  per  omnia  pla- 
"  centes,  in  omni  bono  opere  fructificantes.  Cum  autem  sine  dubio 
"  gratiores  sint  Deo  hominum  preces,  si  animis  ab  omne  labe  puris 
"  ad  ipsum  accedant,  idcirco  C£elestes  Ecclesias  thesauros  dispensa- 
"  tioni  Nostrge  commissos  Christi  fidelibus  Apostolica  liberalitate 
'•  reserare  censuimus,  ut  iidem  fideles  ad  veram  pietatem  vehement 
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"  tius  incensi,  ac  per  Poenitentise  Sacramentum  a  peccatorum  maculis 
"  expiati,  fidentiiis  snas  preces  ad  Denm  efFundant,  ejusque  miseri- 
"  cordiam  et  gratiam  consequantur. 

"  Hisce  igitur  Litteris  auctoritate  Nostra  Apostolica  omnibus  et 
"  singulis  utriusqne  sexiis  catliolici  orbis  fidelibus  Plenariam  Indul- 
"  gentiam  ad  instar  Jubila3i  concedimus  intra  unius  tantum  mensis 
''  spatium  usque  ad  to  turn  futurum  annum  1865  et  non  ultra,  a 
''  Vobis,  Venerabiles  Fratres,  aliisque  legitimis  locorum  Ordinariis 
"  statuendum,  eodem  prorsus  modo  et  forma  qua  ab  initio  supremi 
"  Nostri  Pontificatus  concessimus  per  Apostolicas  Nostras  Litteras 
"  in  forma  Brevis  die  20  mensis  Novembris  anno  1846  datas,  et  ad 
"  universnm  episcopalem  vestrum  Ordinem  missas,  quarum  initium 
"  '  Arcano  Divinae  Providentise  consilio,'  et  cum  omnibus  eisdem 
''  facultatibus,  quae  per  ipsas  Litteras  a  Nobis  datae  fuerunt.  Volu- 
"  mus  tamen,  ut  ea  omnia  serventur,  qure  in  commemoratis  Litteris 
"  prsescripta  sunt,  et  ea  excipiantur,  qusd  excepta  esse  declaravimus. 
"  Atque  id  concedimus,  non  obstantibus  in  contrarium  facientibus 
"  quibuscumque,  etiam  speciali  et  individua  mentione  ac  derogatione 
"  dignis.  Ut  autem  omnis  dubitatio  et  difficultas  amoveatur, 
"  earundem  Litterarum  exemplar  ad  Vos  perferri  jussimus. 

"  Rogemus,  Venerabiles  Fratres,  de  intimo  corde  et  de  tota  mente 
"  misericordiam  Dei,  quia  et  ipse  addidit  dicens:  Misericordiam 
"  autem  meam  non  dispergam  ab  eis.  Petamus  et  accipiemus,  et  si 
"  accipiendi  mora  et  tarditas  fuerit  quoniam  graviter  ofFendimus, 
"  pulsemus,  quia  et  pulsanti  aperietur,  si  modo  pulsent  ostium  preces, 
"  gemitus,  et  lacryma?  nostrse,  quibus  insistere  et  immorari  oportet, 
"  et  si  sit  unanimis  oratio,  .  .  .  imusquisque  oret  Deum  non 
''  pro  se  tantum,  sed  pro  omnibus  fratribus,  sicut  Dominus  orare 
''  nos  docuit.  [S.  Cyprian.  Ejjist.  II.]  Quo  vero  facilius  Deus 
"  Nostris,  Vestrisque,  et  omnium  fidelium  precibus,  votisque  annuat, 
"  cum  omni  fiducia  deprecatricem  apud  Eum  adhibeamus  Immacu- 
''  latam  sanctissimamque  Deiparam  Virginem  Mariam,  quae  cunctas 
"  heereses  interemit  in  universe  mundo,  queeque  omnium  nostrum 
"  amantissima  Mater  '  tota  suavis  est  ...  ac  plena  misericordiee 
"  .  .  .  .  omnibus  sese  exorabilem,  omnibus  clementissimam  prsebet, 
"  omnium  necessitates  amplissimo  quodam  miseratur  afFectu '  [S. 
"  Bernard.  Serm.  de  duodecim  pr^rogativis  B.M.V.  ex  verbis  Apo- 
"  calyp.],  atque  utpote  Regina  adstans  a  dextris  Unigeniti  Filii  Sui 
"  Domini  Nostri  Jesu  Christi  in  vestitu  deaurato  circumamicta 
"  varietate  nihil  est,  quod  ab  Eo  impetrare  non  valeat,  SufFragia 
"  quoque  petamus  Beatissimii  Petri  Apostolorum  Principis,  et  Co- 
"  apostoliejusPauli,  omniumque  Sanctorum  Ccelitum,  qui  facti  jam 
"  amici  Dei  pervenerunt  ad  co^lestia  regna,  et  coronati  possident  pal- 
"  mam,  ac  de  sua  immortalitate  securi,  de  nostra  sunt  salute 
''  solliciti. 

"  Denique  coelestium  omnium  donorum  copiam  Vobis  a  Deo  ex 
"  animo  adprecantes,  singularis  Nostne  in  vos  caritatis  pignus  Apo- 
"  stplicam  Benedictionem  ex  intimo  corde  profectam  Vobis  ipsis, 
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"  Venerabiles  Fratres,  cunctisque  Clericis,  Laicisque  fidelibus  curse 
"  vestree  commissis  peramanter  impertimus. 

"  Datum  Romas  apud  S.  Petrum  die  VIII.  Decembris  anno  1864, 
''  decimo  a  Dogmatica  Definitione  Immaculatae  Conceptionis  Deiparae 
"  Virginis  Marias. 

"  Pontificatus  Nostri  anno  decimonono. 

"  Pius  PP.  IX." 


"  SYLLABUS 


*'  COMPLECTENS  PR^CIPUOS  NOSTRA  JSTATIS  ERRORES  QUI  NOTANTUR  IN 
"  ALLOCUTIONIBUS  CONSISTORIALIBUS,  IN  ENCYCLICIS  ALIISQUE  APO- 
''  STOLICIS   LITTERIS   SANCTISSIMI   DOMINI    NOSTRI   PII    PAP.E    IX. 

"  §  I. 

"  Pantheismus,  Naturalisimis,  et  Rationalismus  dbsolutus. 

"  I.  Nullum  supremum,  sapientissimum,  providentissimumque 
"  Xumen  divinum  exsistit  ab  hac  rerum  imiversitate  distinctum,  et 
"  Deus  idem  est  ac  rerum  natura,  et  iccirco  immutationibus  ob- 
"noxius;  Deusque  reapse  fit  in  homine  et  mundo,  atque  omnia 
''  Deus  sunt  et  ipsissimam  Dei  habent  substantiam  ;  ac  una  eadem- 
"  que  res  est  Deus  cum  mundo,  et  proinde  spiritus  cum  materia, 
"  necessitas  cum  libertate,  verum  cum  falso,  bonum  cum  malo  et 
"  justum  cum  injusto. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
*'  11.  Neganda  est  omnis  Dei  actio  in  homines  et  mundum. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  III.  Humana  ratio,  nullo  prorsus  Dei  respectu  habito,  unicus  est 
"  veri  et  falsi,  boni  et  mali  arbiter,  sibi  ipsi  est  lex,  et  naturalibus 
"  suis  viribus  ad  hominum  ac  populorum  bonum  curandum  sufficit. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
'^  IV.   Omnes  religionis  veritates   ex  nativa  humante  rationis  vi 
"  derivant ;  hinc  ratio  est  princejjs  norma  qua  homo  cognitionem 
''  omnium  cujuscunique  generis  veritatum  assequi  possit  ac  debeat. 
"  Epist.  encycl.   Qui  phirihus  9  novembris  1846. 
"  Epist.  encycl.  Singulari  quidem  17  martii  1856. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  V.  Divina  revelatio  est  imperfecta  et  iccirco  subjecta  continuo 
"  et    inclefinito    progressui    qui    humanse    rationis    progressioni    re- 
spondeat. 

"  Epist.  encycl.   Qui  plurihus  9  novembris  1846. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  VI.  Christi  fides  humanse  refragatur  rationi ;  divinaque  revelatio 
"  non  solum  nihil  prodest,  verum  etiam  nocet  hominis  perfectioni. 
'*  Epist.  encycl.   Qui  plurihus  9  novembris  1846. 
"  Alloc.  Maxima  quidem  9  iunii  18(32. 
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"  VII.  Prophetiag  et  miracula  in  sacris  Litteris  exposita  et  narrata 
"  sunt  poetarum  commenta,  et  Christianas  fidei  mysteria  philoso- 
''  phicarum  investigationum  summa ;  et  utriusque  Testament!  libris 
"  mythica  continentur  inventa ;  ipseque  Jesus  Christus  est  mythica 
"  fictio. 

''  Epist.  encycl.   Qui  plurihus  9  novembris  1846. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 


"  §  n. 

"  Ratwnalismus  moderatus. 

"  VIII.  Quum  ratio  humana  ipsi  religioni  £equiparetur,  iccirco 
"  theological  disciplina?  perinde  ac  philosophicaj  tractandse  sunt. 
"  Alloc.  Singulari  quadam  'perfusi  9  decembris  1854. 
"  IX.  Omnia  indiscriminatim  dogmata  religionis  Christianse  sunt 
"  objectum  naturalis  scientia;  seu  philosophise ;  et  humana  ratio 
''  historice  tantum  exculta  potest  ex  suis  naturalibus  viribus  et 
"  principiis  ad  veram  de  omnibus  etiam  reconditioribus  dogmatibus 
"  scientiam  pervenire,  modo  haec  dogmata  ipsi  ration!  tamquam 
*'  objectum  proposita  fuerint. 

"  Epist.  ad  Archiep.  Frising.  Gravissimas  11  decembris  1862. 

"  Epist.  ad  eumdem,  Tuas  libenter  21  decembris  1863. 

"  X.  Quum  aliud  sit  philosophus,  aliud  philosophia,  ille  jus  offi- 

''  ciuni   habet   se  submittendi  auctoritati,  quam  veram   ipse  pro- 

"  baverit;     at   philosophia    neque    potest,    neque    debet   ulii   sese 

''  submittere  auctoritati. 

"  Epist.  ad  Archiep.  Frising.   Gravissimas  11  decembris  1862. 
"  Epist  ad  eumdem,  Tuas  libenter  21  decembris  1863. 
"  XI.  Ecclesia  non   solum  non  debet  in  philosophiam  unquam 
"  animadvertere,    verum    etiam   debet   ipsius    philosophise   tolerare 
"  errores,  eique  relinquere  ut  ipsa  se  corrigat. 

"  Epist.  ad  Archiep,  Frising.   Gravissimas  1 1  decembris  1862. 
''  XII.  Apostolicse  Sedis  Komanarumque  Congregationum  decreta 
"  liberum  scientise  progressum  impediunt. 

"  Epist.  ad  Archiep.  Frising.  Tnas  libenter  21  decembris  1863. 
"  XIII.  Methodus  et  principia,  quibus  antiqui  doctores  scholastici 
"  Theologiam    excoluerunt,    temporum     nostrorum    necessitatibus 
''  scientiarumque  progressui  minime  congruunt. 

"  Epist.  ad  Archiep.  Frising.   Twas  Z/^ew^er  21  decembris  1863. 
"  XIV.  Philosophia  tractanda  est  nulla  supernaturalisrevelationis 
"  habita  rati  one. 

"  Epist.  ad  Archiep.  Frising.  Tuas  libenter  21  decembris  1863. 

"  N.B.  Cum  rationalismi  systemate  cohasrent  maximam  partem 

"  errores  Antonii  Gunther,  qui  damnatur  in  Epist.  ad  Card.  Archiep. 

"  Coloniensem  Eximiam  tuam.  15  iunii  1847,  et  in  Epist.  ad  Episc. 

"  Wratislaviensem  Dolore  liaud  mediocri  30  aprilis  1860, 
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"  §  ni. 

"  Indifferentismus,  Latitudinarismus . 

"  XV.  Liberum  cuique  homini  est  earn  amplecti  ac  profiteri  reli- 
"  gionem,  quam  rationis  lumine  quis  ductus  veram  putaverit. 
"  Litt.  Apost.  Multiplices  inter  ]0  iunii  1851. 
''  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XVI.  Homines  in  cujusvis  religionis  cultu  viam  seterna)  salutis 
"  reperire  seternamque  salutem  assequi  possunt. 

"  Epist.  encycl.   Qui  jyluribus  9  novembris  1846. 
''  Alloc.   Ubi 2yrimum  17  decembris  1847. 
"  Epist.  encycl.  Singidari  qiddem  17  martii  1856. 
"  XVII.   Saltern  bene  sperandum  est  de  asterna  illorum  omnium 
"  salute,  qui  in  vera  Christi  Ecclesia  nequaquam  versantur. 
''  Alloc.  Singulari  quadam  9  decembris  1854. 
"  Epist.  encycl.   Quanto  conficiamur  17  augusti  1863. 
"  XVIII.  Protestantismus  non  aliad  est  quam  diversa  ejusdem 
"  Christianse  religionis  forma,  in  qua  seque  ac  in  Ecclesia  Catliolica 
"  Deo  placere  datum  est. 

"  Epist.  encycl.  Noscitis  et  nohiscum  8  decembris  1849. 

"  §  IV. 

"  Socialismus,  Communismus,  Societates  clandestincp,^  Societates 
''  biblicw,  Societates  clerico-liberales, 

"  Ejusmodi  pestes  saspe  gravissimisque  verborum  formulis  repro- 
"  bantur  in  Epist.  encycl.  Qui  pluribus  9  novemb.  1846  ;  in  Alloc. 
*'  Quibus  quantisque  20  april.  1849 ;  in  Epist.  encycl.  Noscitis  et 
"  nobiscum  8  dec.  1849  ;  in  Alloc.  Singidari  quadam  9  decemb. 
"  1854 ;  in  Epist.  encycl.  Quanta  conficiamur  mcerore  10  augusti 
"  1863. 

"  §  '^• 

*'  Errores  de  Ecclesia  ejusque  juribus. 

"  XIX.  Ecclesia  non  est  vera  perfectaque  societas  plane  libera, 
"  nee  pollet  suis  propriis  et  constantibus  juribus  sibi  a  divino  suo 
"  Fundatore   collatis,    sed   civilis   potestatis  est   definire  quce   sint 
"  Ecclesise  jura  ac  limites,  intra  quos  eadem  jura  exercere  queat. 
"  Alloc.  Singidari  quadam  9  decembris  1854. 
"  Alloc.  Multis  gravibusque  17  decembris  1860. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XX.  Ecclesiastica   potestas    suam    auctoritatem    exercere    non 
"  debet  absque  civilis  gubernii  venia  et  assensu. 

"Alloc.  Meminit  unusquisque  30  septembris  1861. 
"  XXI.  Ecclesia  non  liabet  potestatem  dogmatice  definiendi  reli- 
"  gionem  Catholicse  Ecclesise  esse  unice  veram  religionem. 
"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
"  XXII.  Obligatio,  qua  catholici  magistri  et  scriptores   omnino 
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"  adstringuntur,  coarctatur  in  iis  tantum,  quag  ab  infallibili  Ecclesias 
"  judicio  veluti  fidei  dogmata  ab  omnibus  credenda  proponuntur. 

"  Epist.  ad.  Archiep.  Frising.   Tuas  lihenter    21  decembris 
"  1863. 
"  XXIII.  Romani  Pontifices  et  Concilia  (Ecumenica  a  limitibus 
"  su£e  potestatis  recesserunt,  jura  Principum  usurparunt,  atque  etiam 
''  in  rebus  fidei  et  morum  definiendis  errarunt. 

"  Litt.  Apost.  Multiplices  inter  10  iunii  1851. 
^'  XXIV.  Ecclesia  vis   inferendae  potestatem  non   habet,   neque 
"  potestatem  ullam  temporalem  directam  vel  indirectam. 
"  Litt.  Apost.  Ad  apostoliccu  22  augusti  1851. 
"  XXV.  Praster  potestatem  episcopatui  inhasrentem,  alia  est  attri- 
"  buta  temporalis  potestas  a  civili  imperio  vel  expresse  vel  tacite 
''  concessa,  revocanda  propterea,  cum  libuerit  a  civili  imperio. 
"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XXVI.  Ecclesia  non  habet  nativum  ac  legitimum  jus  acquirendi 
"  ac  possidendi. 

"  Alloc.  Nunquam  fore  15  decembris  1856. 
"  Epist.  encycl.  Incredibili  17  septembris  1863. 
"  XXVII.  Sacri  Ecclesias  ministri  Komanusque  Pontifex  ab  omni 
"  rerum  temporalium  cura  ac  dominio  sunt  omnino  excludendi. 
"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  XXVIII.  Episcopis,  sine  gubernii  venia,  fas  non  est  vel  ipsas 
"  apostolicas  litteras  prcmulgare. 

"  Alloc.  Nunquam  fore  15  decembris  1856. 
*'  XXIX.  Gratia3  a  Romano  Pontifice  concessas  existimari  debent 
"  tamquam  irrita3,  nisi  per  gubernium  fuerint  implorata3. 
"  Alloc.  Nunquam  fore  15  decembris  1856. 
"  XXX.  Ecclesias  et  personarum  ecclesiasticarum  immunitas  a  jure 
"  civili  or  turn  habuit. 

"  Litt.  Apost.  Midtiplices  inter  10  iunii  1851. 
"  XXXI.  Ecclesiasticum    forum    pro    temporalibus    clericorum 
"  causis  sive  civilibus  sive  criminalibus  omnino  de  medio  toUendum 
"  est  etiam  inconsulta  et  reclamante  Apostolica  Sede. 
"  Alloc.  Acerhissimum  27  septembris  1852. 
"  Alloc.  Nunquam  fore  15  decembris  1856. 
'•'  XXXII.  Absque   ulla   naturalis  juris   et   aequitatis  violatione 
"  potest  abrogari  personalis  immunitas,  qua  clerici  ab  onere  subeund^e 
' '  exercendseque  militia  eximuntur ;  banc  vero  abrogationem  pos- 
"  tulat  civilis  progressus,  maxime  in  societate  ad  formam  liberioris 
"  regiminis  constituta. 

'^  Epist.    ad   Episc.    Montisregal.      Singularis   nohisque    29 
"  septembris  1864. 
"  XXXIII.  Non   pertinet  unice   ad  ecclesiasticam  jurisdictionis 
"  potestatem  proprio  ac  nativo  jure  dirigere  theologicarum  rerum 
"  doctrinam. 

"  Epist.  ad  Archiep.  Frising.    Ihias  lihenter  21   decembris 
''  1863. 
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"  XXXIV.  Doctrina  comparantium  Romanum  Pontificem  Principi 
"  libero  et  agenti  in  universa  Ecclesia,  doctrina  est  qu^  medio  a^vo 
"  prsevaluit. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XXXV.  Nihil  vetat,  alicujus  Concilii  generalis  sententia  aut 
*'  universorum  populorum  facto,  summum  Pontificatum  ab  Romano 
"  Episcopo  atque  Urbe   ad   alium   episcopum   aliamque   civitatem 
"  transiferri. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XXXVI.  Nationalis  Concilii    definitio   nullam   aliam   admittit 
"  disputationem,  civilisque   administratio   rem   ad    hosce   terminos 
"  exigere  potest. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XXXVII.  Institui  possunt  nationales  Ecclesise  ab  auctoritate 
"  Romani  Pontificis  subductse  planeque  divisa^. 

"  Alloc.  Multis  gravibusque  17  decembris  1860. 
"  Alloc.  Jamdudum  cernimus  18  martii  1861. 
"  XXXVIII.  Divisioni  Ecclesise  in  orientalem  atque  occidentalem 
"  nimia  Romanorum  Pontificum  arbitria  contulerunt. 
"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 

"  §  VI. 

"  Errores  de  societate  civili  turn  in  se,  turn  in  suis  ad  Ecclesiam 
relationihus  spectata. 

"  XXXIX.  Reipublicae  status,  utpote  omnium  jurium   origo    et 
"  fons,  jure  quodam  poUet  nullis  circumscripto  limitibus. 
"  Alloc.  Maxima  qiddem  9  iunii  1862. 
"  XL.  Catholicaj  Ecclesise  doctrina   humance  societatis  bono  et 
"  commodo  adversatur. 

"  Epist.  encycl.  Qui  plurihus  9  novembris  1846. 
"  Alloc.  Quibus  quantisque  20  aprilis  1849. 
"  XLI.  Civili  potestati  vel  ab    infideli  imperante   exercit£e    com- 
"  petit  potestas  indirecta  negativa  in  sacra;   eidem  proinde  compeiit 
"  nedum  jus  quod   vocant  exequatur,   sed  etiam  jus  appellationis, 
"  quam  nuncupant  ah  abusu. 

"  Litt.  Apost.  Ad  apostolical  22  augusti  1851. 
"  XLII.  In  confiictu  legum  utriusque  potestatis,  jus  civile  pra^- 
^'  valet. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  XLIII.  Laica  potestas  auctoritatem  habet  rescindendi,  declarandi  - 
"  ac  faciendi  irritas  solemnes  conventiones  (vulgo  Concordata)  super 
"  usu  jurium  ad  ecclesiasticam  immunitatem  pertinentium  cum  Sedo 
"  Apostolica  initas,  sine  hujus  consensu,  immo  et  ea  reclamante. 
*'  Alloc.  In  Consistoriali  1  novembris  1850. 
"  Alloc.  Multis  gravibusque  17  decembris  1860. 
"  XLIV.  Civilis  auctoritas  potest  se  immiscere  rebus  qu£e  ad 
''  religionem,  mores,  et  regimen  spirituale  pertinent.    Hinc  potest  de 
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"  instriictionibus  jiidicare,  quas  Ecclesige  pastoresad  conscientiarum 
"  normam  pro  siio  munere  ediint,  quin  etiam  potest  de  divinorum 
"  sacramentorum  administratione  et  dispositionibus  ad  ea  suscipienda 
"  nccessariis  decernere. 

**  Alloc.  In  Consistoriali  1  novembris  1850. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
^'  XLV.  Totum  scholarum  publicarum  regimen,  in  quibus  juven- 
"  tus  Christianse  alicujus  reipublica^  instituitur,  episcopalibus  dum- 
"  taxat  seminariis  aliqua  ratione  exceptis,  potest  ac  debet  attribui 
"  auctoritati  civili  et  ita  qnidem  attribui,  ut  nullum  alii  cuicumque 
"  auctoritati  recognoscatur  jus  immiscendi  se  in  disciplina  scholarum, 
"  in  regimine  studiorum,  in  graduum  collatione,  in  delectu  aut 
"  approbatione  magistrorum. 

"  Alloc.  In  Consistoriali  1  novembris  1850. 

"  Alloc.   Quibus  luctuosissimis  5  septembris  1851. 
"  XL VI.  Immo  in  ipsis  clericorum  seminariis  methodus  studio- 
"  rum  adhibenda  civili  auctoritati  subjicitur. 

"  Alloc.  Nunquam  fore  15  decembris  1856. 
"  XLVII.  Postulat  optima  civilis  societatis  ratio,  ut  populares 
"  scholas,  qua)  patent  omnibus  cujusque  e  populo  classis  pueris,  ac 
"  publica  imiversim  Instituta,  quas  litteris  severioribusque  disciplinis 
''  tradendis  et  educationi  juventutis  curanda^  sunt  destinata,  exi- 
"  mantur  ab  omni  Ecclesise  auctoritate,  moderatrice  vi  et  ingerentia, 
"  plenoque  civilis  ac  politicse  auctoritatis  arbitrio  subjiciantur,  ad 
"  imperantium  placita  et  ad  communium  aetatis  opinionura  amussim. 

"  Epist.  ad  Archiep.  Friburg.   Qiium  non  sine  14  iulii  1864. 

"  XLVIII.  Catholicis  viris  probari  potest  ea  juventutis  instituenda^ 

"  ratio,  quas  sit  a  catholica  lide  et  ab  Ecclesia^  potestate  sejuncta, 

"  quEeque  rerum  dumtaxat  naturalium  scientiam  ac  terrenas  socialis 

"  vit£e  fines  tantum  modo  vel  saltem  primarium  spectet. 

"  Epist.  ad  Archiep.  Friburg.   Quum  non  sine  14  iulii  1864. 
"  XLIX.  Civilis  auctoritas  potest  impedire  quominus  sacrorum 
"  Antistites  et  fideles  populi  cum  Eomano  Pontifice  libere  ac  mutuo 
"  communicent. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
•'  L.  Laica  auctoritas  habet  per  se  jus  pragsentandi  Episcopos,  et 
"  potest  ab  illis  exigere  ut  ineant  dioecesium  procurationem  ante- 
"  quam  ipsi  canonicam  a  S.  Sede  institutionem  etapostolicas  litteras 
"  accipiant. 

"  Alloc.  Nunquam  fore  15  decembris  1856. 
"  LI.  Immo  laicum  gubernium  habet  jus  deponendi  ab  exercitio 
'*  pastoralis   ministerii  Episcopos,  neque  tenetur   obedire  Romano 
"  Pontifici  in  iis  quae  episcopatum  et  Episcoporum  respiciunt  insti- 
"  tutionem. 

"  Litt.  Apost.  Midtiplices  inter  10  iunii  1851. 

"  Alloc.  Acerhissimum  27  septembris  1852. 
"  LII.  Gubernium  potest  suo  jure  immutare  setatem  ab  Ecclesia 
"  praescriptam    pro  religiosa  tarn  mulierum  quam  virorum  profes- 
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"  sione,  omnibusque  religiosis  familiis  indicere,  ut  neminem  sine  suo 
"  permissu  ad  solenmia  vota  nunciipanda  admittant. 

*'  Alloc.  Nunquam  fore  15  decembris  1856. 
"  LIII.  Abrogandse  sunt  leges  quse  ad  religiosarum  familiariim 
"  statum  tutandum,  earumque  jura  et  officia  pertinent ;  immo  potest 
"  civile  gubernium  iis  omnibus  auxilium  preestare,  qui  a  suscepto 
"  religiosge  vitae  institute  deficere  ac  solemnia  vota  frangere  velint; 
''  pariterque  potest  religiosas  easdem  familias  perinde  ac  collegiatas 
"  Ecclesias  et  beneficia  simplicia  etiam  juris  patronatus  penitus 
"  extinguere,  illorumque  bona  et  reditus  civilis  potestatis  adminis- 
"  trationi  et  arbitrio  subjicere  et  vindicare. 

"  Alloc.  Acerhissiminn  27  sei^tembris  1852. 

"  Alloc.  Probe  meminevitis  22  ianuarii  1855. 

''  Alloc  Cum  scepe  26  iulii  1855. 
*'  LIV.  Reges  et  Principes  non  solum  ab  Ecclesige  jurisdictione 
"  eximuntur,  verum  etiam  in  queestionibus  jurisdictionis  dirimendis 
"  superiores  sunt  Ecclesiee. 

"  Litt.  Apost.  Multipiices  inter  10  iunii  1851. 
''  LV.  Ecclesia  a  Statu,  Statusque  ab  Ecclesia  sejungendus  est. 

"  Alloc.  Acerhissimum  27  septembris  1852. 


"  §  VII. 

''  Err  ores  de  Ethica  naturali  et  Christiana. 

''  LVI.  Morum  leges  divina  baud  egent  sanctione,  minimequc 
opus  est  ut  humanae  leges  ad  naturae  jus  conformentur  aut  obli- 
gandi  vim  a  Deo  accipiant. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  LVn.  Philosophicarum    rerum   morumque    scientia,    itemquc 
civiles  leges  possunt  et  debent  a  divina  et  ecclesiastica  auctoritate 
declinare. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  LVIII.  Aliae   vires   non   sunt    agnoscend^e   nisi   illae   quae    in 
materia  positse  sunt,  et  omnis  morum  disciplina  honestasque  collo- 
cari  debet  in  cumulandis  et  augendis  quovis  mode  divitiis  ac  in 
voluj)tatibus  explendis. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 

"  Epist.  encycl.   Qiianto  coiificiamur  10  augusti  1863. 
"  LIX.  Jus  in  materiali  facto  consistit,  et  omnia  hominum  officia 
sunt  nomen  inane,  et  omnia  humana  facta  juris  vim  habent. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
"  LX.  A  uctoritas  nihil  aliud  est  nisi  numeri  et  materialium  virium 
sum  ma. 

"  Alloc.  Maxima  quidem  9  iunii  1862. 
*'  LXI.  Fortunata  facti  injustitia  nullum  juris  sanctitati  detri- 
mentum  affert. 
"  Alloc.  Jamdudum  cernimus  18  martii  1861. 
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"  LXII.  Proclamandum    est  et    observandum   principinm    quod 
'^  vocant  de  non  interventu. 

'■'■  Alloc.  Novos  et  ante  28  septembris  1860. 
"  LXIII.  Legitimis  principibus  obedientiam  detrectare,  immo  et 
"  rebellare  licet. 

"  Epist.  encycl.   Qui  plurihus  9  novembris  1846. 
"  Alloc.   Quisque  vestrum  4  octobris  1847. 
"  Epist.  encycl.  Noscitis  et  7iohiscum  8  decembris  1849. 
"  Litt.  Apost.   Cum  catlioUca  26  martii  1860. 
"  LXIV.  Turn    cujusque    sanctissimi    juramenti    violatio,    turn 
*'  qiicelibet  scelesta  flagitiosaque  actio  sempiterREelegirepngnans,  non 
"  solum  baud  est  improbanda,  verum  etiam  omnino  licita,  summisque 
"  laudibus  efFerenda,  quando  id  pro  patria3  amore  agatur. 
"  Alloc.  Quihus  quantisque  20  aprilis  1849. 

"  §  VIII. 
"  Errores  de  Matrimonio  CJmstiano. 

"  LXV.  Nulla    ratione   ferri   potest,    Christum  evexisse  matri- 
"  monium  ad  dignitatem  sacramenti. 

"  Litt.  Apost,  Ad  apostoliccB  22  augusti  1851. 
"  LXVI.  Matrimonii  sacramentum  non  est  nisi  contractui  acces- 
"  sorium  ab  eoque  separabile,  ipsumque  sacramentum  in  una  tantum 
"  nuptiali  benedictione  situm  est. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  LXVII.  Jure  naturae  matrimonii  vinculum  non  est  indissolubile, 
''  et  in  variis   casibus  divortium  proprie   dictum  auctoritate   civili 
"  sanciri  potest. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  Alloc.  Acerhissimu7n  27  septembris  1852. 
"  LXVIII.  Ecclesia  non  habet  potestatem  impedimenta  matri- 
''  monium   dirimentia  inducendi,   sed  ea  potestas  civili  auctoritati 
"  competit,  a  qua  impedimenta  existentia  toll  en  da  sunt. 
"  Litt.  Apost.  Midtiplices  inter  10  iunii  1851. 
*'  LXIX.  Ecclesia    sequioribus    sseculis  dirimentia  impedimenta 
"  inducere  coepit,  non  jure  proprio,  sed  illo  jure  usa,  quod  a  civili 
"  po testate  mutuata  erat. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  LXX.  Tridentini   canones  qui  anathematis  censuram  illis  in- 
"  ferunt  qui  facultatem  impedimenta  dirimentia  inducendi  Ecclesise 
"  negare  audeant,  vel  non  sunt  dogmatici  vel  de  hac  mutuata  potes- 
'^  tate  intelligendi  sunt. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
''  LXXI.  Tridentini  forma  sub  infirmitatis  poena  non  obligat,  ubi 
"  lex  civilis  aliam  formam  preestituat,  et  velit  ac  nova  forma  inter- 
"  veniente  matrimonium  valere. 

"  Litt.  Apost.  Ad  apostolical  22  augusti  1851. 


648  APPI2NDIX  vii* 

"  LXXII.  Bonifacius  VIII.  votum  castitatis  in  ordinatione  emis- 
"  sum  nuptias  nullas  reddere  primus  asseruit. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  LXXIII.  Vi  contractus  mere   civilis   potest   inter  Christianos 
"  constare  veri  nominis    matrimonium  ;    falsumque  est,  aut    con- 
"  tractum  matrimonii  inter  Christianos  semper  esse   sacramentum, 
"  aut  nullum  esse  contractum,  si  sacramentum  excludatur. 
"  Litt.  Apost.  Ad  Apostolicce  22  augusti  1831. 
"  Lettera  di  SS.  Pio  IX.  al  Ee  di  Sardegna,  9  settembre 

''  1852. 
"  Alloc.  Acerhissimum  27  septembris  1852. 
*^  Alloc.  Multk  gravihusque  17  decembris  1860. 
"  LXXIV.  Causae  matrimoniales  et  sponsalia  suapte  natura  ad 
"  forum  civile  pertinent. 

"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 
"  Alloc.  Acerhissimum  27  septembris  1852. 
"  N.  B. — Hue  facere  possunt  duo  alii  errores :  de  clericorum  coelibatu 
"  abolendo  et  de  statu  matrimonii  statui  virginitatis  anteferendo.  Con- 
"  fodiuntur,  prior  in  Epist.  Encycl.  Qui  plurihus  9  novembris  1846, 
''  posterior  in  Litteris  Apost.  Multiplices  inter  10  iunii  1851. 


"  §  IX. 

"  Errores  de  civili  Romani  Pontificis  Principatu. 

"  LXXV.  De  temporalis  regni  cum  spirituali  compatibilitate  dis- 
putant inter  se  Christianse  et  catholicss  Ecclesias  filii. 
"  Litt.  Apost.  Ad  apostolicce  22  augusti  1851. 

"  LXXVI.  Abrogatio  civilis  imperii,  quo  Apostolica  Sedes  potitur, 
"  ad  Ecclesiae  libertatem  felicitatemque  vel  maxime  conduceret. 
"  Alloc.   Qiiihus  quantisque  20  aprilis  1849. 

"  N.B. — Prajter  hos  errores  explicite  notatos,  alii  complures  im- 
"  plicite  reprobantur  proposita  et  asserta  doctrina,  quam  catholici 
"  omnes  firmissime  retinere  debeant,  de  civili  Romani  Pontificis 
"  principatu.  Ejusmodi  doctrina  luculenter  traditur  in  Alloc. 
"  Quibus  quantisque  20  april.  ^1849  ;  in  Alloc.  Si  setnper  antea  20 
"  maii  1850 ;  in  Litt.  Apost.  Cum  catlwlica  Ecclesia  26  Mart. 
"  1860;  in  Alloc.  Novos,  28  sept.  1860;  in  Alloc.  Jamdudum  18 
"  mart.  1861 ;  in  Alloc.  Maxima  quidem  9  junii  1862. 

"§  X. 
"  Errores  qui  ad  Liheralismum  hodiernum  referuntur. 

"  LXXVII.  ^tate  hac  nostra  non  amplius  expedit  religionem 
''  catholicam  haberi  tan  quam  unicam  status  reKgionem,  ceteris  qui- 
"  buscumque  cultibus  exclusis. 

"  Alloc.  Nemo  vesti^um  26  iulii  1855. 

"  LXXVIII.  Hinc  laudabiliter   in  quibusdam  catholici  nominis 
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"  regionibus   lege    cautum    est,   ut  homiiiibus  illuc  immigrantibiis 
"  liceat  publicum  proprii  cujusque  cultus  exercitium  habere. 
"  Alloc.  Acerbissimum  27  septembris  1852. 

"  LXXIX.  Enimvero  falsum  est,  civilem  cujusque  cultus  liber- 
' '  tatem,  itemque  plenam  potestatem  omnibus  attributam  qnaslibet 
"  opiniones  cogitationesque  palam  publiceque  manilestandi,  condu- 
"  cere  ad  populorum  mores  animosque  facilius  corrumperdos,  ac  in- 
"  differentismi  pestem  propagandam. 

"  Alloc.  Nunquam  fore  15  decembris  1856. 

"  LXXX.  Eomanus  Pontifex  potest  ac  debet  cum  progressu, 
"  cum   liberalismo    et   cum   recenti   civilitate  sese   reconciliare  et 


u 


componere. 


"  Alloc.  Jamdudum  cernwms  18  martii  1861.' 


No.  6. 

Circular  of  Italian  Minister  for  Foreign  Affairs  to  Italian 
Diplomatic  Representatives  ahroad. 

"  IlMinistro  degli  Affari  Esteri  ai  rappresentanti  di  S.  M.  aW  Estero 

"  Floreuce,  18  Octobre  1870. 
"  Monsieur, 

"  Les  populations  des  provinces  romaines,  ay  ant  acquis  la  liberte 
"  d'exprimer  solennellement  leur  volonte,  se  sont  prononcees  a  la 
"  presque  unanimite  pour  I'annexion  de  Eome  et  de  son  territoire  a 
"  la  monarchie  constitutionnelle  de  Victor-Emmanuel  II  et  de  ses 
"  descendants. 

"  Cette  votation,  faite  avec  toutes  les  garanties  de  sincerite  et  de 
'•  publicite,  est  la  derniere  consecration  de  I'unite  italienne.  C'est 
"  au  milieu  des  manifestations  de  joie  de  la  nation  entiere  que  S.  M. 
"  le  Roi  a  accepte  le  plebiscite  des  Eomains,  et  qu'il  a  pu  declarer  que 
"  I'oeuvre  commencee  par  son  illustre  pere,  et  poursuivie  par  lui- 
"  meme  avec  tant  de  perseverance  et  de  gloire,  est  enfin  achevee. 

"  Pour  la  premiere  fois,  depuis  bien  des  siecles,  les  Italiens  re- 
*'  trouvent  dans  Eome  le  centre  traditionnel  de  leur  nationalite. 
"  Rome  est  desormais  reunie  a  I'ltalie  par  le  droit  national  qui, 
"  exprime  d'abord  par  le  Parlement,  a  trouve  dans  le  vote  des 
"  Eomains  sa  sanction  definitive.  C'est  la  un  grand  fait  dont  les 
"  consequences,  nous  sommes  les  premiers  a  le  reconnaitre,  s'etendent 
"  bien  au-dela  des  frontieres  de  la  peninsule,  et  contribueront  effi- 
"  cacement  au  progres  de  la  societe  catholique. 

"  En  allant  a  Rome,  I'ltalie  y  trouve  une  des  plus  grandes  ques- 
"  tions  des  temps  modernes.  11  s'agit  de  mettre  d'accord  le  sentiment 
*'  national  et  le  sentiment  religieux,  en  sauvegardant  I'ind^pendance 
"  et  I'autorite  spirituelle  du  Saint- Siege  au  milieu  des  libertes  inhe- 
"  rentes  a  la  societe  moderne. 

"  A  in  si  que  vous  Tavez  vu  par  la  reponse  du  Roi  a  la  deputation 
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''  romaine,  Fltalie  sent  toute  la  grandeur  de  la  responsabilite  qu'elle 
"  assume  en  declarant  que  le  pouvoir  temporel  du  Saint-Pere  a 
"  cesse  d'exister.  Cette  responsabilite,  nous  I'acceptons  avec  cou- 
"  rage,  car  nous  sommes  sfirs  d'apporter  a  la  solution  du  problemc 
"  un  esprit  impartial  et  rempli  du  respect  le  plus  sincere  pour  les 
"  sentiments  religieux  des  populations  catholiques. 

"  Appliquer  I'idee  du  droit,  dans  son  acception  la  plus  large  et  la 
"  plus  elevee,  aux  rapports  de  I'Eglise  et  de  I'Etat,  telle  est  la  tache 
"  que  s'impose  1' Italic. 

"  Le  pouvoir  temporel  du  Saint- Siege  etait  le  dernier  debris  des 
''  institutions  du  moy en-age.  A  une  epoque  ou  les  idees  de  sou- 
"  verainet^  et  de  propriete  n'etaient  pas  nettement  separees,  oil  la 
"  force  morale  n'avait  aucune  sanction  efficace  dans  I'opinion  j)u- 
''  blique,  la  confusion  des  deux  pouvoirs  a  pu  quelquefois  ne  pas 
"  etre  sans  utilite.  Mais  de  nos  jours  il  n'est  pas  necessaire  de 
"  posseder  un  territoire  et  d'avoir  des  sujets  pour  exercer  une  grande 
"  autorite  morale.  Une  souverainete  politique  qui  ne  repose  pas 
"  sur  le  consentement  des  populations,  et  qui  ne  pourrait  pas  se 
"  transformer  selon  les  exigences  sociales,  ne  peut  plus  exister.  La 
"  contrainte  en  matiere  de  foi,  repoussee  par  tous  les  Etats  modernes, 
"  trouvait  dans  le  pouvoir  temporel  son  dernier  asile.  Desormais 
"  tout  appel  au  glaive  seculier  doit  etre  supprime  a  Rome  meme,  et 
"  I'Eglise  doit  profiter  a  son  tour  de  la  liberte.  Degagee  des  em- 
"  barras  et  des  necessites  transitoires  de  la  politique,  I'autorite 
"  religieuse  trouv.era  dans  Tadhesion  respectueuse  des  consciences  sa 
"  veritable  souverainete. 

"  Notre  premier  devoir,  en  faisant  de  Rome  la  capitale  de  I'ltalie, 
"  est  done  de  declarer  que  le  monde  catholique  ne  sera  pas  menace 
''  dans  ses  croyances  par  I'achevement  de  notre  unite.  Et  d'abord, 
"  la  grande  situation  qui  appartient  personnellement  au  Saint-Pere 
"  ne  sera  nullement  amoindrie  :  son  caractere  de  souverain,  sa  pre- 
"  eminence  sur  les  autres  princes  catholiques,  les  immunites  et  la 
"  liste  civile  qui  lui  appartiennent  en  cette  qualite,  lui  seront  am- 
"  plement  garantis ;  ses  palais  et  ses  residences  auront  le  privilege 
"  de  I'extraterritorialite. 

"  L'exercice  de  sa  haute  mission  spirituelle  lui  sera  assure  par  un 
"  double  ordre  de  garanties :  par  la  libre  et  incessante  communica- 
"  tion  avec  les  fideles  par  les  nonciatures  qu'il  continuera  a  avoir 
"  aupres  des  puissances ;  par  les  representants  que  les  puissances 
"  continueront  a  accrediter  aupres  de  lui ;  enfin,  et  surtout,  par  la 
''  separation  de  I'Eglise  et  de  I'Etat  que  I'ltalie  a  deja  proclamee,  et 
"  que  le  gouvernement  du  Roi  se  propose  d'appliquer  sur  son  terri- 
^'  toire  des  que  le  Parlement  aura  donne  sa  sanction  aux  projets  des 
"  conseillers  de  la  couronne. 

"  Pour  rassurer  les  fideles  sur  nos  intentions,  pour  les  convaincre 
"  qu'il  nous  serait  impossible  d'exercer  une  pression  sur  les  decisions 
"  du  Saint-Siege  et  de  chercher  a  faire  de  la  religion  un  instrument 
"  politique,  rien  ne  nous  parait  plus  efficace  que  la  liberte  complete 
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"  que  nous  accordons  a  I'Eglise  sur  notre  territoire.  Nons  ne  noiis 
"  dissimiilons  pas  que  dans  les  commencements  la  societe  civile  aura 
"  a,  surmonter  beancoup  d'obstacles  et  de  difficultes.  Mais  nous 
"  avons  foi  dans  la  liberie  :  elle  saura  moderer  et  prevenir  toutes  les 
''  exagerations,  elle  sera  un  correctif  suffisant  contre  le  fanatisme. 
"  La  seule  puissance  que  nous  desirous  invoquer  a  Eome,  dont  les 
"  traditions  sont  si  imposantes,  est  la  puissance  du  droit.  Que  le 
'*  sentiment  religieux  trouve  une  expansion  nouvelle  dans  une  so- 
*'  ciete  a  laquelle  ne  manque  d'ailleurs  aucune  des  garanties  de  la 
"  liber te  politique,  pour  nous  ce  n'est  pas  un  sujet  de  crainte,  mais 
"  de  satisfaction,  car  la  religion  et  la  liberte  sont  les  plus  puissants 
"  elements  de  I'amelioration  sociale. 

"  Nous  avons  le  ferme  espoir  que  le  moment  viendra  ou  le  Saint- 
"  Pere  appreciera  les  immenses  avantages  de  la  liberte  que  nous 
"  offrons  a  I'Eglise,  et  qu'il  cessera  de  regretter  un  pouvoir  dont 
"  tous  les  avantages  lui  restent,  dont  il  ne  perd  que  les  em.barras  et 
"  les  dangereuses  responsabilites.  Vous  pourrez,  en  attendant, 
"  Monsieur,  assurer  le  Gouvernement  aupres  duquel  vous  etes 
"  accredite  que  le  Saint-Pere,  qui  a  eu  la  bonne  inspiration  de  ne 
"  pas  s'eloigner  du  Vatican,  est  entoure  par  les  autorites  royales  et 
"  par  les  populations  des  egards  les  plus  respectueux.  Le  jour  ou 
"  le  Pape,  cedant  aux  mouvements  de  son  coeur,  se  rappellera  que 
"  le  drapeau  qui  flotte  a  present  a  Eome  est  celui  qu'il  a  beni  dans 
"  les  premiers  jours  de  son  pontificat,  au  milieu  des  acclamations 
"  enthousiastes  de  I'Europe ;  le  jour  ou  la  conciliation  entre  I'Eglise 
*'  et  I'Etat  sera  proclamee  au  Vatican,  le  monde  catholique  recon- 
"  nattra  que  I'ltalie  n'a  pas  fait  une  oeuvre  sterile  de  demolition  en 
"  allant  a  Eome,  et  que  le  principe  d'autorite  sera  dans  la  ville 
"  eternelle  replace  sur  la  base  large  et  solide  de  la  liberte  civile  et 
"  religieuse. 

"  Agreez,  etc.  (Firm.)  "  Visconti-Venosta." 

Documenti  Diplomatici  relativi  alia  Questione  Romana  :  communi- 
caii  dal  Ministro  degli  Affari  Esteri^  Visconti-Venosta  (19 
Decembre  1870),  p.  69. 


No.  7. 
II  Ministro  del  Re  a  Bruxelles  al  Ministro  degli  Affari  Esteri. 

"  Bruxelles,  8  Novembre  1870. 
«  Eicevuto  r  11. 
'^  Monsieur  le  Ministre, 

"  Dans  le  premier  entretien  que  j'ai  eu,  a  mon  retour  a  Bruxelles, 
"  avec  le  Ministre  des  Affaires  Etrangeres,  j'ai  pu  me  convaincre 
"  que  les  recentes  circulaires  de  V.  E.  sur  les  affaires  de  Eome 
"  avaient  produit  sur  son  esprit  un  excellent  effet.     M.  d'Anethan 
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"  m'a  dit  que  la  grande  question  dans  cette  aiFaire  etait  que  la 
"  liberte  et  I'independance  absolue  du  Saint-Pere  fussent  un  fait 
"  eclatant  et  incontestable  aux  yeux  du  monde  entier,  et  que,  de 
"  plus,  il  serait  vivement  a  desirer  que  les  suretes  donnees  par 
"  ritalie  a  cette  j^arlkite  liberte  d'action  re9ussent  la  sanction  col- 
"  lective  de  toutes  les  puissances  catholiques.  J'ai  repondu  a  M. 
"  d'Anethan  que  dans  cet  ordre  d'idees  le  Gouvernement  du  Roi 
"  etait  dispose  a  aller  aussi  loin  que  possible,  et  que  les  communi- 
"  cations  qu'il  avait  specialement  charge  ses  representants  a  I'etranger 
"  de  faire  aux  difFerents  Gouvernements  constituaient  evidemment, 
"  vis-a-vis  des  puissances  catholiques,  un  engagement  moral. 

"  J'ai  profite  de  cette  occasion  pour  demander  au  Baron  d'Ane- 
''  than  quelle  serait  I'attitude  du  Gouvernement  dans  les  interpella- 
"  tions  que  ne  pourrait  manquer  de  lui  adresser  la  majorite  catho- 
"  lique  de  la  Chambre  relativement  aux  affaires  romaines.  M. 
"  d'Anethan  m'a  repondu  qu'il  n'avait  aucune  espece  d'inquietude 
"  a  Cfct  egard,  et  ne  ferait  que  repeter  les  declarations  qu'il  avait 
"  deja  formulees  devant  la  Chambre.  '  La  Belgique,'  m'a-t-il  de 
"  nouveau  dit,  *  est  un  Etat  neutre,  et  sa  neutralite  elle-meme  lui 
"  impose  la  stricte  obligation  de  ne  se  meler  en  aucune  fa^on  des 
"  questions  et  des  differends  qui  peuvent  surgir  entre  les  autres 
"  Etats.  Si  ritalie  a  une  question  territoriale  a  discuter  avec  le 
''  Saint-Siege,  c'est  la  une  affaire  dans  laquelle  la  Belgique  n'a  rien 
"  a  voir,  et  ce  serait  meconnaitre  lee  principes  sur  lesquels  repose 
"  son  existence  que  de  se  prononcer  d'une  maniere  ou  d'une  autre 
"  a  ce  sujet.  Pour  nous  pousser  a  exprimer  officiellement  une 
"  opinion.  Ton  nous  dit  quelquefois  que  nous  sommes  un  Gouverne- 
''  ment  catholique,  mais  la  Belgique  est  un  pays  ou  la  liberte  de 
"  tons  les  cultes  et  la  separation  absolue  de  I'Eglise  et  de  I'Elat  sont 
"  inscrites  dans  la  constitution  comme  principes  fondamentaux. 
"  Personnellement  nous  pouvons  avoir  les  convictions  religieuses 
"  qui  nous  conviennent ;  mais,  comme  Gouvernement,  la  Belgique 
"  doit  et  veut  rester  neutre ;  quelles  que  soient  les  instances  et  les 
"  pressions  qui  puissent  se  produire,  nous  ne  sortirons  pas  de  la.' 

"  Ce  langage,  que  j'ai  trouve  beaucoup  plus  accentue  que  par  le 
"  passe,  indique  tres-clairement  que  le  Cabinet  actuel  est  plus  que 
"  jamais  resolu  a  s'abriter,  en  actes  comme  en  paroles,  derriere  la 
"  plus  stricte  neutralite. 

"  Agreez,  etc. 

(Firm.)  "  C.  De  Barral." 

Documenti  Diplomatici  relativi  alia  Questione  Romana :  oomiiiu- 
nicati  dal  Ministro  degli  Affai'i  Esteii,  Visconti-Venosta  (19 
Decembre  1870),  p.  98. 
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No.  8. 

Spanish  Minister  of  State  at  Madrid  to  Italian  Ambassador. 
II  Ministro  di  Stato  di  Spagna  al  Ministro  del  Re  a  Madrid. 

''  Madrid,  14  Novembre  1870. 
''  Eccellentissimo  Signore, 

"  Col  maggiore  interesse  ho  preso  conoscenza  della  circolare  colla 
^'-  quale  il  signor  Visconti-Yenosta  informa  i  rappresentanti  del  Re 
"  air  estero  che  Sua  Maesta  ha  accettato  il  plebiscito  dei  Roman i, 
''  i  quali,  quasi  all'  unanimita,  hanno  votato  per  1'  annessione  di 
"  Roma  e  del  suo  territorio  alia  monarchia  costituzionale  di  Vittorio 
*'  Emanuele  e  suoi  discendenti. 

"  II  signor  Ministro  degli  Affari  Esteri  di  Sua  Maesta  espone  in 
"  quel  documento  la  nuova  situazione  areata  alia  Santa  Sede  poiche 
"  e  venuto  meno  il  potere  temporale  del  Papa,  e  manifesta  la  fondata 
"  speranza  che  questo  avvenimento  non  sia  punto  per  nuocere  all' 
"  esercizio  della  missione  spirituale  del  Sommo  Pontefice,  il  quale, 
"  avvenendo  in  Italia  la  riconciliazione  della  Stato  colla  Chiesa, 
"  riconoscera  che  1'  annessione  dei  suoi  dominii  alia  monarchia  del 
"  Re  Vittorio  Emanuele  non  e  stata  opera  sterile  di  distruzione,  e 
''  che  il  principio  di  autorita  nella  citta  eterna  si  afFermera  nuova- 
"  mente,  cementato  solidamente  sulla  base  della  liberta  civile  e 
''  religiosa. 

"  II  Governo  di  S.  A.  brama  vivamente  che  giunga  quel  giorno 
"  in  cui  r  Italia,  la  quale,  al  prezzo  di  tanti  sacrifizi,  ed  attraverso 
"  tanti  secoli,  ha  proseguito  costantemente  la  laboriosa  impresa  della 
"  sua  unificazione,  gia  intravveduta  ed  accarezzata  nelle  profonde 
"  meditazioni  del  genio,  e  radicatasi  infine  in  tutte  le  classi  del 
"  popolo  come  meta  delle  aspirazioni  nazionali,  potra  congiungere 
"  alle  antiche  sue  tradizioni  di  grandezza,  simboleggiate  da  Roma 
''  capitale,  quelle  della  sovranita  spirituale  cui  sono  avvezze  a  scor- 
"  gervi  le  non  scemeranno  sicuramente  nel  vederlo  seduto  suU' 
"  augusta  cattedra  di  San  Pietro  senza  che  cinga  sulla  tiara  la 
"  corona  temporale. 

"  Cosi  il  papato  vivra  di  vita  propria,  senza  che  la  religione  sia 
"  turbata  nella  sua  sfera  pacifica  e  serena  dalle  esigenze  politiche 
"  del  diritto  moderno,  le  quali  non  attaccano  la  sovranita  spirituale 
"  del  Pontefice,  ma  che,  avversate  di  ostinata  e  temeraria  resistenza, 
"  avrebbero  potuto,  nel  giorno  dell'  inevitabile  trionfo,  travolgere 
"  nella  stessa  catastrofe  1'  autorita  religiosa  ed  il  dominio  temporale 
"  dei  Papi.  II  Governo  Italiano  non  poteva  piu  a  lungo  sconoscere 
"  il  desiderio  delle  popolazioni,  senza  esporsi  a  vedere  coinvolta 
"  nella  stessa  avversione  la  monarchia  costituzionale.  Esso  ha 
"  dovuto  prov vedere  nel  tempo  stesso  al  prestigio  della  Chiesa  ed 
"  alia  sua  propria  conservazione  procedendo  innanzi  sulla  via  trac- 
"  ciatagli  dalla  pubblica  opinione. 

"  Agli  occhi  della  Spagna  non  poteva  essere  indiiFerente  il  passo 
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decisivo  clie  1'  Italia  ha  fatto  teste  nel  cammino  della  sua  ricosti- 
tuzione  politica.  Poiche  le  due  nazioni  sono  unite  dal  vincolo 
della  comunanza  d'  origine,  dall'  affinata  di  razza,  lingua,  costumi 
e  religione,  e  sono  costituite  sotto  identica  forma  di  governo,  e 
non  lianno,  fortunatamente,  interessi  opposti,  ma  sperano,  invece, 
riunire  quel  molti  che  gia  le  ravvicinano  con  nuovo  legame  clie 
venga  a  stringere  la  loro  fraterna  amicizia,  il  Governo  spagnuolo 
ha  la  certezza  di  essere  fedele  interprete  del  sentimenti  del  paese 
nel  congratularsi  seco  stesso,  e  felicitare  cordialmente  quello  di 
S.  M.  Vittorio  Emanuele,  per  essere  finalmente  pervenuto  a  por- 
tare  gloriosamente  a  termine  1'  opera  dell'  unita  italiana. 
"  In  questa  circostanza  solenne  il  Governo  Italiano  si  e  afFrettato 
a  dichiarare  che  il  mondo  cattolico  nulla  ha  da  temere  per  le  sue 
credenze  religiose  dalla  nuova  situazione  in  cui,  d'  ora  in  poi,  si 
trovera  il  pontificato.  E,  per  rassicurarlo  a  questo  riguardo,  il 
signer  Visconti-Venosta  enunciava  nella  sua  circolare  le  snggie  e 
'  prudenti  disposizioni  che  il  Governo  si  propone  fin  d'  ora  di  adottare 
'  per  rispetto  alia  persona  del  Santo  Padre,  al  quale  si  useranno 
'  tutti  i  riguardi  e  si  conserveranno  tutte  le  immunita  e  j)rerogative 
'  inerenti  all'  elevate  suo  carattere. 

"  Degna  di  applauso  a  tal  riguardo  e  la  previdenza  del  Governo 
'  Italiano,  il  quale  piglia  1'  iniziativa  spontanea  di  attutire  le  legit- 
'  time  suscettivita  che  potrebbero  eccitarsi  nelle  Potenze  cattoliche, 
'  timorose  forse  di  veder  sparire,  sotto  i  colpi  della  rivoluzione,  il 
'  prestigio  della  pin  alta  di  tutte  le  istituzioni.  La  condotta  che  si 
'  e  tracciata  il  Governo  del  Re  Vittorio  Emanuele,  sollecito,  fin 
'  d'  ora,  di  conservare  tutto  cio  che  sia  degno  di  rispetto  nelle  tra- 
'  dizioni  del  Papato,  rassicura  in  questo  punto  i  piii  timorosi,  ed  il 
'  Governo  di  S.  A.  il  Reggente  non  avra  per  lui  che  una  voce  di 
'  approvazione  se  riesce  a  superare  tutte  le  difhcolta  che,  nella 
'  efFettuazione  dei  suoi  propositi,  gli  si  affaccieranno  indubitata- 
'  mente,  ed  a  serbare  invulnerato,  fra  le  rovine  del  trono  dei  Papi, 
'  il  potere  spirituale  del  Capo  della  nostra  santa  religione. 

''  A  questo  risultato  la  Spagna  piglia  maggior  interesse  che 
'  qualunque  altra  delle  Potenze  cattoliche.  La  religione  cattolica 
'  che  e  stata  in  Spagna  fino  ad  oggi  di  diritto  una  delle  basi  della 
'  sua  esistenza  politica,  e  che,  oggi  ancora,  dopo  stabilita  la  liberta 
'  dei  culti,  e  un  fatto  nella  immensa  maggioranza  del  popolo  Spa- 
'  gnuolo,  le  fa  considerare  come  cosa  propria  tutto  cio  che  ha  tratto 
'  alia  sorte  del  pontificato.  Percio,  il  Governo  del  quale  ho  1'  onore 
'  di  far  parte  ha  seguito  con  singolare  attenzione  I'andamento  degli 
'  ultimi  casi,  formando  voti  perche  1'  Italia  soddisfacesse  alle  giuste 
'  esigenze  dell'  epoca  in  tutto  quanto  ha  rapporto  col  diritto  costi- 
'  tuzionale  modcrno,  desiderando  in  pari  tempo  che  essa  attendessc 
'  eziandio,  in  mezzo  a  quella  necessaria  trasformazione,  alia  conser- 
'  vazione  delle  tradizioni  che,  sciolte  da  qualunque  forma  di  governo 
'  esteriore,  hanno  profonde  radici  nella  coscienza  universale. 
"  Mi    compiaccio   di    sperare    che    queste    considerazioni,  che  il 
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'^  Governo  Italiano  lia  avuto  finora  present!  nella  questione  romana, 
"  continueranno  ad  ispirare  la  sua  condotta  in  tutto  cio  clie  a  quella 
"  si  riferisca,  e  clie,  conoscendo,  come  dice  assai  opportunamente  il 
"  Signer  Visconti-Venosta,  1'  immensa  responsabilita  die  esse  ha  con- 
''  tratta,  dicliiarando  cessato  il  potere  temj)orale  del  Santo  Padre,  il 
''  Governo  Italiano  applichera  alia  soluzione  di  questo  problema  uno 
"  spirito    di  imparzialitii  e  di  sincere  rispetto   verso    i   sentimenti 


religiosi  delle  Potenze  cattoliclie. 

"  Profitto,  ecc. 


(Firm.)  ''  SagastA." 


Documenti  Diplomatici  relativi  alia  Questione  Romana :  commu- 
nicati  del  Ministro  degli  Affari  Esteri,  Visconti-Venosta  (19 
Decembre  1870),  p.  116. 


No.  9. 


THE  STATUTE  OF  GUARANTEES— AS  TO  THE  FUTURE 
STATUS  OF  THE  POPE  IN  THE  KINGDOM  OF  ITALY. 

"  Anno  1871.  "  Num.  134. 

"  Gazetta  Uffidale  del  Regno  d'  Italia. 

"  Firenze,  Lunedi  15  Maggio. 

"  II  N.  214  (Serie  seconda)  della  Raccolta  ufEciale  delle  leggi  e  dei 
"  decreti  del  Regno  contiene  la  seguente  legge  : 

"  yiTTORIO  EMANUELE  II, 

"  PER  GRAZIA  DI  DEO  E  PER  VOLONTA  DELLA  NAZIONE  RE  d'  ITALIA. 

"  II  Senate  e  la  Camera  dei  deputati  hanno  appro vato, 
"  Noi  abbiamo  sanzionato  e  promulghiamo  quanto  segue : 

"  TiTOLO   I. 
a  Prerogative  del  Sommo  Pontejice  e  della  Santa  Sede. 

"  Art.  1. — La  persona  del  Sommo  Pontefice  e  sacra  ed  invio- 
''  labile. 

"  Art.  2. — L'attentato  centre  la  persona  del  Sommo  Pontefice  e 
"  la  provocazione  a  commetterlo  sono  puniti  colle  stesse  pene  sta- 
"  bilite  per  l'attentato  e  per  la  provocazione  a  commetterlo  contro  la 
''  persona  del  Re. 

"  Le  offese  e  le  ingiurie  pubbliclie  commesse  direttamente  contro 
"  la  persona  del  Pontefice  con  discorsi,  con  fatti,  o  coi  mezzi  indicati 
"  neir  articolo  1  della  legge  sulla  stampa,  sono  punite  colle  pene 
"  stabilite  all'  articolo  19  della  legge  stessa. 
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"  I  detti  reati  sono  d'  azione  pubblica  e  di  competenza  della  Corte 
"  d'Assisie. 

"  La  discussione  sulle  materie  religiose  e  pienamente  libera. 
"  Art.  3. — II  Governo  italiano   rende  al  Sommo  Pontefice  nel 
"  territorio   del  Regno  gli  onori  sovrani,  e  gli  mantiene  le  premi- 
"  nenze  d'  onore  riconosciutegli  dai  Sovrani  cattolici. 

"  II  Sommo  Pontefice  ha  f acolta  di  tenere  il  consueto  numero  di 
"  giiardie  addette  alia  sua  persona  e  alia  custodia  dei  palazzi,  senza 
"  pregiudizio  degli  obbliglii  e  doveri  risultanti  per  tali  guardie  dalle 
"  leggi  vigenti  del  Regno. 

"  Art.  4. — E  conservata  a  favore  della  Santa  Sede  la  dotazione 
"  deir  annua  rendita  di  lire  3,225,000. 

"  Con  questa  somma,  pari  a  quella  inscritta  nel  bilancio  romano 
"  sotto  il  titolo :  Sacri  palazzi  apostolici,  Sacro  collegw,  Congre- 
''  gazioni  ecclesiastiche,  Segreteria  di  Stato  ed  Ordine  diploma.tico 
"  alV  estero,  s'  intendera  provveduto  al  trattuinento  del  Sommo 
"  Pontefice  e  ai  vari  bisogni  ecclesiastici  della  Santa  Sede,  alia 
"  manutenzione  ordinaria  e  straordinaria,  e  alia  custodia  dei  palazzi 
"  apostolici  e  loro  dipendenze  ;  agli  assegnamenti,  giubilazioni  e 
"  pensioni  delle  guardie,  di  cui  nell'  articolo  precedente,  e  degli 
"  addetti  alia  Corte  Pontificia,  ed  alle  spese  eventuali ;  non  che  alia 
"  manutenzione  ordinaria  e  alia  custodia  degli  annessi  musei  e 
''  biblioteca,  e  agli  assegnamenti,  stipendi  e  pensioni  di  quelli  che 
"  sono  a  cio  impiegati. 

"  La  dotazione,  di  cui  sopra,  sara  inscritta  nel  Gran  Libro  del 
"  debito  pubblico,  in  forma  di  rendita  perpetua  ed  inalienabile  nel 
"  nome  della  Santa  Sede  ;  e  durante  la  vacanza  della  Sede  si  conti- 
'•'  nuera  a  pagarla  per  supplire  a  tutte  le  occorrenze  proprie  della 
"  Chiesa  romana  in  questo  intervallo. 

"  Essa  restera  essente  da  ogni  specie  di  tassa  od  onere  governa- 
"  tivo,  comunale  o  provinciale  ;  e  non  potra  essere  diminuitaneanche 
"nel  case  che  il  Governo  italiano  risolvesse  posterior mente  di 
"  assumere  a  suo  carico  la  spesa  concernente  i  musei  e  la  biblioteca. 
"  Art.  5. — II  Sommo  Pontefice,  oltre  la  dotazione  stabilita  nell' 
"  articolo  precedente,  continua  a  godere  dei  palazzi  apostolici  Yati- 
"  cano  e  Lateranense,  con  tutti  gli  edifizi,  giardini  e  terreni  annessi 
"  e  dipendenti,  non  che  della  villa  di  Castel  Gandolfo  con  tutte  le 
"  sue  attinenze  e  dipendenze. 

"  I  detti  palazzi,  villa  ed  annessi,  come  pure  i  musei,  la  biblioteca 
*'  e  le  collezioni  d'arte  e  d'  archeologia  ivi  esistenti  sono  inalienabili, 
"  essenti  da  ogni  tassa  o  peso  e  da  espropriazione  per  causa  di  utilita 
"  pubblica. 

"  Art.  6. — Durante  la  vacanza  della  Sede  Pontificia,  nessuna 
"  autorita  giudiziaria  o  politica  potra  j)er  qualsiasi  causa  porre  im- 
"  pedimento  o  limitazione  alia  liberta  personale  dei  Cardinali. 

"  II  Governo   provvede   a   che  le   adunanze   del  Conclave  e  dei 
"  Concili  ecumenici  non  siano  turbate  da  alcuna  esterna  violenza. 
"  Art.  7. — Nessuno  ufificiale  della  pubblica  autorita  od  agente 
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"  del  la  fbrza  pubblica  puo,  per  esercitaro  atti  del  proprio  uffizio, 
"  introdursi  nei  palazzi  e  luoghi  di  abitualc  residenza  o  temporaria 
"  dimoi-a  del  Sommo  Pontefice,  o  nei  quali  si  trovi  radunato  nn 
'■''  Conclave  o  un  Concilio  ecumenico,  se  non  autorizzato  dal  Sommo 
"  Pontefice,  dal  Conclave  o  dal  Concilio. 

"  Art.  8. — ]K  vietato  di  procedere  a  visite,  perquisizioni  o 
"  sequestri  di  carte,  documenti,  libri  o  registri  negli  uffizi  e  congre- 
"  gazioni  pontificie,  rivestiti  di  attribuzioni  meramente  spirituali. 

"  Art.  9. — II  Sommo  Pontefice  e  pisnamente  libero  di  compiere 
"  tutte  le  funzioni  del  suo  ministero  spirituale,  e  di  fare  affiggere 
"  alle  porte  delle  basiliclie  e  chiese  di  Roma  tutti  gli  atti  del  suddetto 
"  suo  ministero. 

"  Art.  10. — Gli  ecclesiastici  che  per  ragione  d'ufiScio  partecipano 
"  in  Roma  all'  emanazione  degli  atti  del  ministero  spirituale  della 
"  Santa  Sede  non  sono  soggetti  per  cagione  di  essi  a  nessuna  mo- 
"  lestia,  investigazione  o  sindacato  dell'  autorita  pubblica. 

"  Ogni  persona  straniera  investita  di  ufficio  ecclesiastico  in  Roma 
"  gode  delle  guarentigie  personali  competenti  ai  cittadini  italiani  in 
"  virtu  delle  leggi  del  Regno. 

"  Art.  11, — Gli  inviati  dei  Governi  esteri  presso  Sua  Santita 
"  godono  nei  Regno  di  tutte  le  prerogative  ed  immunita  che  spettano 
"  agli  agenti  diplomatici  secondo  il  diritto  internazionale. 

"  Alle  ofFese  contro  di  essi  sono  estese  le  sanzioni  penali  per  le 
"  ofFese  agli  inviati  delle  potenze  estere  presso  il  Governo  italiano. 

"  Agli  inviati  di  Sua  Santita  presso  i  Governi  esteri  sono  assicurate 
"  nei  territorio  del  Regno  le  prerogative  ed  immunita  di  uso  secondo 
"  lo  stesso  diritto  nei  recarsi  al  luogo  di  loro  missione  e  nei  ritornare. 

"  Art.  12. — II  Sommo  Pontefice  corrisponde  liberamente  coll' 
"  Episcopato  e  con  tutto  il  mondo  cattolico,  senza  veruna  ingerenza 
"  del  Governo  italiano. 

"  A  tal  fine  gli  e  data  facolta  di  stabilire  nei  Vaticano  o  in  altra 
"  sua  residenza  uffizi  di  posta  e  di  telegrafo  serviti  da  impiegati  di 
"  sua  scelta. 

"  L'  uffizio  postale  pontificio  potra  corrispondere  direttamente  in 
"  pacco  chiuso  cogli  uffizi  postali  di  cambio  delle  estere  amminis- 
"  trazioni  o  limettre  le  proprie  corrispondenze  agli  uffizi  italiani. 
''  In  ambo  i  casi  il  trasporto  dei  dispacci  o  delle  correspondenze 
"  munite  del  bollo  dell'  uffizio  pontificio  sara  essente  da  ogni  tassa  o 
"  spesa  pel  territorio  italiano. 

"  I  corrieri  spediti  in  nome  del  Sommo  Pontefice  sono  pareggiati 
"  nei  Regno  ai  corrieri  di  Gabinetto  dei  Governi  esteri. 

"  L' uffizio  telegrafico  pontificio  sara  collegato  colla  rete  telegrafica 
"  del  Regno  a  spese  dello  Stato. 

"  I  telegrammi  trasmessi  dal  detto  uffizio  con  la  qualifica  auten- 
"  ticata  di  pontifici  saranno  ricevuti  e  spediti  con  le  prerogative 
''  stabilite  pei  telegrammi  di  Stato  e  con  esenzione  di  ogni  tassa  nei 
"  Regno. 

"  Gli  stessi  vantaggi  godranno  i  telegrammi  del  Sommo  Pontefice, 

VOL.  II.  U  U 
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"  o  firmati  d'ordine  suo,  che,  muniti  del  bollo  della  Santa  Sede, 
"  verranno  presentati  a  qiialsiasi  uffizio  telegrafico  del  Regno. 

"  I  telegrammi  diretti  al  Sommo  Pontefice  saranno  esenti. dalle 
*'  tasse  messe  a  carico  del  destinatari. 

"  Art.  13. — Nella  citta  di  Roma  e  nelle  sei  sedi  siibiirbicarie  i 
"  seminar!,  le  accademie,  i  collegi  e  gli  altri  istituti  cattolici  fondati 
"  j)er  la  educazione  e  coltura  degli  ecclesiastici  continueranno  a 
"  dipendere  unicamente  dalla  Santa  Sede,  senza  alcuna  ingerenza 
"  delle  autorita  scolastiche  del  Regno. 

"  TiTOLO  II. 
"  Relazioni  dello  Stato  colla  Chiesa. 

"  Art.  14. — ^  abolita  ogni  restrizione  speciale  alio  esercizio  del 
*'  diritto  di  riunione  dei  membri  del  clero  cattolico. 

"  Art.  15. — ^  fatta  rinuncia  dal  Governo  al  diritto  di  legazia 
"  apostolica  in  Sicilia  ed  in  tutto  il  Regno  al  diritto  di  nomina  o 
'^  proposta  nella  collazione  dei  benefizi  maggiori. 

"  I  vescovi  non  saranno  richiesti  di  prestare  ginramento  al  Re. 

''  I  benefizi  maggiori  e  minori  non  possono  essere  conferiti  se  non 
"  a  cittadini  del  Regno,  eccettoche  nella  citta  di  Roma  e  nelle  sedi 
"  suburbicarie. 

^'  Nella  collazione  dei  benefizi  di  patronato  Regio  nulla  e  innovate. 

''  Art.  16. — Sono  aboliti  V exequatur  e  placet  Regio  ed  ogni  altra 
"  forma  di  assenso  governativo  per  la  pubblicazione  ed  esecuzione 
*'  degli  atti  delle  autorita  ecclesiastiche. 

*'  Pero  fino  a  quando  non  sia  altrimenti  provveduto  nella  legge 
''  speciale  di  cui  all'  articolo  18  rimangono  soggetti  alVexequatur  o 
"  placet  Regio  gli  atti  di  esse  autorita  clie  riguardano  la  destina- 
"  zione  dei  beni  ecclesiastici  e  la  provvista  dei  benefizi  maggiori  e 
"  minori,  eccetto  quelli  della  citta  di  Roma  e  delle  sedi  suburbicarie. 

"  Restano  ferme  le  disposizioni  delle  leggi  civili  rispetto  alia  crea- 
''  zione  e  ai  modi  di  esistenza  degli  istituti  ecclesiastici  ed  aliena- 
"  zione  dei  loro  beni. 

"  Art.  17. — In  materia  spirituale  e  disciplinare  non  e  ammesso 
"  richiamo  od  appello  contro  gli  atti  delle  autorita  ecclesiastiche,  ne 
^'  e  loro  riconosciuta  od  accordata  alcuna  esecuzione  coatta. 

"  La  cognizione  degli  effetti  giuridici,  cosl  di  questi  come  d'ogni 
^'  altro  atto  di  esse  autorita,  appartiene  alia  giurisdizione  civile. 

"  Pero  tali  atti  sono  privi  di  effetto  se  contrari  alle  leggi  dello 
•'  Stato  od  all'ordine  pubblico,  o  lesivi  dei  diritti  dei  privati,  e  vanno 
*'  soggetti  alle  leggi  penali,  se  costituiscono  reato. 

"  Art.  18  — Con  legge  ulteriore  snra  provveduto  al  riordina- 
*'  mento,  alia  conservazione  ed  all'  amministrazione  delle  proprieta 
"  ecclesiastiche  nel  Regno. 

"  Art.  19. — In  tutte  le  materie  che  formano  oggetto  della  pre- 
"  sente  legge  cessa  di  avere  efFetto  qualunque  disposizione  era 
"  vigente,  in  quanto  sia  contraria  alia  legge  medesima. 
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"  Ordiniamo  che  ]a  presente,  munita  del  sigillo  dello  Stato,  sia 
"  inserta  nella  Eaccolta  uffiziale  delle  leggi  e  dei  decreti  del  Regno 
"  d'ltalia,  niandando  a  chiiinqiie  spetti  di  osservarla  e  di  farla  osser- 
"  vare  come  legge  dello  KStato. 

"  Data  in  Torino  addi  13  maggio  1871. 

"  VITTOEIO  EMANUELE. 
"  G.  Lanza. 
''  E.  Visconti-Venosta. 
"  Giovanni  De  Falco. 
"  QuiNTiNO  Sella. 

"  C.  CORRENTI. 
*'  C.  RiCOTTI. 

"  G.  Acton. 
"  Castagnola. 
"  G.  Gadda. 


No.  10. 

ENCYCLIC  ON  THE  GUARANTEE  STATUTE,  MAY  15,  1871. 

"  Sanctissimi  Domini  nostri  Pii  Divina  Providentia  Papce  IX. 
"  Ejnstola  Encyclica  ad  omnes  Patriarchas,  Primates,  Archie- 
"  piscopos,  PJjnscopos,  aliosque  locorum  ordi7iarios,  gratiam  et 
"  communionem  cum  apostolica  sede  hahentes. 

"PIUS  PP.   IX. 

''  Venerabiles  Fratres, 

"  Salutem  et  Apostolicam  Benedictionem. 

"  Ubi  Nos  arcano  Dei  consilio  sub  hostilem  potestatem  redacti 
''  tristem  atque  acerbani  vicem  hiiiiis  Urbis  Nostr^e  et  oppressum 
'•  armorum  invasione  civilem  apostolicre  Sedis  Principatum  vidimus, 
"  iam  tum  datis  ad  Vos  litteris  die  prima  Novembris  anno  proxime 
"  superiori,  Vobis  ac  per  Vos  toti  orbi  catholico  declaravimus  qui 
"  asset  rerum  Nostrarum  et  Urbis  huius  status,  quibus  obnoxii 
"  essemus  impi^e  et  efFrenis  licenti^  excessibus ;  et  ex  supremi 
"  officii  Nostri  ratione  coram  Deo  et  hominibus  salva  ac  Integra  esse 
''  velle  iura  Apostolicas  Sedis  testati  sumus,  Vosqne  et  omnes  di- 
"  lectos  Filios  curis  vestris  creditos  fideles  ad  divinam  Maiestatem 
"  fervidis  precibus  placandam  excitavimus.  Ex  eo  tempore  mala  et 
"  calamitates  quas  prima  ilia  luctuosa  experimenta  Nobis  et  huic 
*'  Urbi  prasnunciabant,  nimium  vere  in  apostolicam  dignitatem  et 
"^  auctoritatem,  in  Religionis  morumque  sanctitatem,  in  dilectissimos 
"  subditos  Nostros  reipsa  redundarunt.  Quin  etiam,  Venerabiles 
"  Fratres,  conditionibus  rerum  quotidie  ingravescentibus,  dicere 
''  cogimur  Sancti  Bernardi  verbis  :  initia  malorum  sunt  ha3C  ;  gra- 
"  viora  timemus  {e),     Iniquitas  enim  viam  suam  tenere  pergit  et 

(e)  Epist.  243. 
u  u  2 
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''  consilia  promovet,  neque  iam  valde  laborat  ut  velum  obducat 
"  operibus  suis  pessimis  qua?  latere  non  possiint,  atque  ultimas  ex 
"  conculcata  iustitia,  honestate,  religione  exuvias  referre  studet. 
"  Has  inter  angnstias,  quaj  dies  Nostros  amaritudine  complent, 
"  pra3sertim  dum  cogitamus  quibus  in  dies  periculis  et  insidiis  fides 
''  et  virtus  populi  Nostri  subiicitur,  eximia  merita  vestra,  Vene- 
''  rabiles  Fratres,  et  dilectorum  Nobis  fidelium  quos  cura  vestra 
"  complectitur,  sine  gratissimo  animi  sensu  recolere  aut  comme- 
"  morare  non  possumus-  In  omni  enim  terrarum  plaga  exhorta- 
"  tionibus  Nostris  admirabili  studio  respondentes  Christifideles 
"  Vosque  duces  et  exempla  sequuti,  ex  infausto  illo  die  expugnatae 
"  huius  Urbis  assiduis  ac  ferventibus  precibus  institerunt,  et  seu 
"  publicis  atque  iteratis  supplicationibus,  seu  sacris  peregrinatio- 
"  nibus  susceptis,  seu  non  intermisso  ad  Ecclesias  concursu,  et  ad 
*'  sacramentorum  participationem  accessu,  sive  prgecipuis  aliis 
"  Christianae  virtutis  operibus,  ad  thronum  divinse  clementiae  per- 
"  severanter  adire,  sui  muneris  esse  putarunt.  Neque  vero  hsec 
"  flagrantia  deprecationum  studia  amplissimo  apud  Deum  fructu 
"  carere  possunt.  Multa  immo  ex  iis  iam  profecta  bona  etiam  alia, 
"  quae  in  spe  et  fiducia  ex^ectamus,  pollicentur.  Videmus  enim 
"  firmitatem  fidei,  ardorem  caritatis  sese  in  dies  latius  explicantem, 
"  cernimus  earn  sollicitudinem  in  Christifidelium  animis  pro  huius 
"  Sedis  et  supremi  Pastoris  laboribus  et  oppugnationibus  excitatam 
"  quam  Deus  solus  ingerere  potuit,  ac  tantam  perspicimus  unitatem 
"  mentium  et  voluntatum,  ut  a  primis  Ecclesige  temporibus  usque 
"  ad  banc  atatem  nunquam  splendidius  ac  verius  dici  potuerit  quam 
''  his  diebus  nostris,  multitudinis  credentium  esse  cor  unum  et  ani- 
"  mam  unam  (/).  Quo  in  spectaculo  virtutis  silere  non  possumus 
"  de  amantissimis  filiis  Nostris  huius  nlmx  Urbis  civibus,  quorum 
"  ex  omni  fastigio  atque  ordine  amor  erga  Nos  et  pietas  itemque 
''  par  certamini  firmitas  luculenter  eminuit  atque  eminet,  neque 
''  solum  maioribus  suis  digna  sed  asmula  animi  magnitudo.  Deo 
"  igitur  misericordi  immortalem  gloriam  et  gratiam  habemus  pro 
"  vobis  omnibus,  Yenerabiles  Fratres,  et  pro  dilectis  filiis  Nostris 
"  Christifidelibus,  qui  tanta  in  vobis,  tanta  in  Ecclesia  sua  operatus 
"  est  et  operatur,  effecitque  ut,  super abundante  malitia,  supera- 
"  bundaret  gratia  fidei,  caritatis  et  confessionis.  '  Qu£e  est  ergo 
"  spes  Nostra  et  gaudium  Nostrum  et  corona  glorias  ?  Nonne  vos 
"  ante  Deum  ?  Filius  sapiens  gloria  est  Patris.  Benefaciat  itaque 
"  vobis  Deus  et  meminerit  fidelis  servitii  et  pia3  compassionis  et 
"  consolationis  et  honoris,  quee  sponsse  Filii  eius  in  tempore  malo 
''  et  in  diebus  afflictionis  su^  exhibuistis  et  exhibetis '  (g). 

"  Interea  vero  subalpinum  Gubernium  dum  ex  una  parte  Urbem 
"  properat  Orbi  facere  fabulam  (h),  ex  altera  ad  fucum  catholicis 
''  faciendum  et  ad    eorum   anxietates   sedandas,  in   conflandis   ac 

(f)  Act.  4=,  82.  ((/)  S.  Bern.  ep.  238  et  130. 

(h)  S.  Bern.  ep.  243. 
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''  struendis  futilibus  quibusdam  immunitatibus  et  privilegiis  qua3 
*'  vulgo  guarentigie  dicuntur,  elaboravit  eo  consilio  ut  h^ec  Nobis 
''  sint  in  locum  civilis  principatus,  quo  Nos  longa  machinationum 
"  serie  et  armis  parricidiaiibus  exuit.  De  hisce  immunitatibus  et 
''  cautionibus,  Venerabiles  Fratres,  iam  Nos  iudicium  Nostrum 
"  protulimus,  earum  absurditatem,  versutiam  ac  ludibrium  notantes 
"  in  Litteris  de  2  Martii  pr.  pr.  datis  ad  Venerabilem  Fratrem 
"  Nostrum  Constantinum  Patrizi  Sanctae  Romanos  Ecclesias  Cardi- 
"  nalem,  sacri  Coliegii  decanum  ac  Vicaria  Nostra  potestate  in 
*'  Urbe  fungentem,  quaj  typis  impressaj  protinus  in  lucem  pro- 
"  dierunt. 

"  Sed  quoniam  subalpini  Gubernii  est  perpetuam  turpemque 
"  simulationem  cum  impudenti  contemptu  adversus  Pontificiam 
"  Nostram  dignitatem  et  auctoritatem  coniungere,  satisque  ostendit 
''  Nostras  protestationes,  exjoostulationes,  censuras  pro  nihilo  habere  ; 
"  hinc  minime  obstante  iudicio  de  preedictis  cautionibus  a  Nobis 
"  expresso,  illarum  discussionem  et  examen  apud  supremos  Pegni 
"  Ordines  urgere  et  promovere  non  destitit,  veluti  de  re  seria  agere- 
"  tur.  Qua  in  discussione  cum  Veritas  iudicii  Nostri  super  illarum 
"  cautionum  natura  et  indole,  turn  irritus  liostium  in  velanda  ea- 
*'  rumdem  malitia  et  fraude  conatus  luculenter  apparuit.  Certe, 
"  Venerabiles  Fratres,  incredibile  est,  tot  errores  catholicse  fidei 
*'  ipsisque  adeo  iuris  naturalis  fundamentis  palam  repugnantes,  et 
*'  tot  blaspliemias,  quot  ea  occasione  prolatai  sunt,  proferri  potuisse 
"  in  media  hac  Italia,  quce  semper  catholicas  Religionis  cultu  et 
*'  Apostolica  Komani  Pontificis  Sede  potissimum  gloriata  est  et 
"  gloriatur  ;  et  revera,  Deo  Ecclesiam  suam  protegente,  omnino  alii 
"  sunt  sensus,  quos  reipsa  fovet  longe  maxima  Italorum  pars,  quai 
"  novam  banc  et  inauditam  sacrilegii  formam  Nobiscum  ingemit  ac 
"  deplorat  et  insignibus  ac  in  dies  maioribus  suae  pietatis  argumentis 
"  officiisque  Nos  docuit  uno  se  esse  spiritu  et  sensu  cum  ceteris 
"  Orbis  Fidelibus  consociatam. 

"  Quapropter  Nos  iterum  hodie  ad  Voces  Nostras  convertimus, 
"  Venerabiles  Fratres,  et  quamquam  Fideles  vobis  commissi  sive 
"  litteris  suis  sive  gravissimis  protestationum  documentis  aperte 
"  significaverint  quam  acerbe  ferant  eam  qua  premimur  conditionem 
"  et  quam  longe  absint  ut  iis  eludantur  faliaciis  quee  cautionum 
"nomine  teguntur ;  tamen  Apostolici  Nostri  Officii  munus  esse 
"  ducimus  ut  per  Vos  toti  Orbi  solemniter  declaremns,  non  modo 
"  eas  quae  cautiones  appellantur  quasque  Gubernii  subalpini  curis 
"  perperam  cusae  sunt,  sed,  quicumque  tandem  sint,  titulos,  honores, 
*f  immunitates  et  privilegia  et  quidquid  cautionum  seu  guarentigie 
"  nomine  veniat,  nuUo  modo  valere  posse  ad  adserendum  expeditum 
"  liberumque  usum  divinitus  Nobis  traditae  potestatis  et  ad  tuendam 
"  necessariam  Ecclesiam  libertatem. 

"  His  ita  se  habcntibus,  quemadmodum  pluries  declaravimus  et 
"  professi  sumus,  Nos  absque  culpa  violatce  fidei  iuramento  ob- 
"  strictge   nulli   adhaerere   conciliationi    posse   qua?    quolibet   modo 
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*  iura  Nostra  destruat  aut  imminuat  qugs  sunt  Dei  et  Aposto- 
'  liege  Sedis  iura ;  sic  nunc  ex  debito  officii  Nostri  declaramus 
*'  nunquam  Nos  admissuros  aut  accepturos  esse  nee  ullo  mode 
"  posse,  excogitatas  illas  a  Gubernio  subalpino  cautiones  seu 
*'  guarentigie  qusecunique  sit  earum  ratio,  neque  alia  quacumque 
*'  sint  eius  generis  et  quocumque  modo  sancita,  quse  specie  mu- 
"  niendge  Nostrse  saera3  potestatis  et  libertatis  Nobis  oblata  fuerint 
"  in  locum  et  subrogationem  civilis  eius  Principatus,  quo  divina 
"  Providentia  Sanctam  Sedem  Apostolicam  munitam  et  auctam 
''  voluit,  quemque  Nobis  confirniant  turn  legitimi  ineoncussique 
"  tituli,  turn  undeeim  et  amplius  sseculorum  possessio.  Plane 
"  enim  cuique  manifesto  pateat  necesse  est  quod,  ubi  Romanus 
"  Pontifex  alterius  Principis  ditioni  subiectus  foret,  neque  ipse 
"  revera  amplius  in  politico  ordine  suprema  potestate  prgeditus 
"  esset,  neque  posset,  sive  persona  eius  sive  actus  Apostolici 
''  ministerii  spectentur,  sese  eximere  ab  arbitrio  illius,  cui  subesset, 
"  imperantis,  qui  etiam  vel  h^reticus  vel  Ecclesias  persecutor  eva- 
"  dere  posset  aut  in  bello  ad  versus  alios  Principes  vel  in  belli  statu 
*'  versari.  Et  sane,  ipsa  lia?c  concessio  cautionum,  de  quibus  loqui- 
"  mur,  nonne  per  se  ipsa  luculentissimo  documento  est.  Nobis 
"  quibus  data  divinitus  auctoritas  est  leges  ferendi  ordinem  moralem 
"  et  religiosum  spectantes,  Nobis,  qui  naturalis  ac  divini  iuris  inter- 
"  pretes  in  toto  orbe  constituti  sumus,  leges  imponi,  easque  leges, 
"  quae  ad  regimen  universte  Ecclesias  referuntur,  et  quarum  conser- 
"  vationis  ac  exequutionis  non  aliud  est  ius  quam  quod  voluntas 
"  laicarum  potestatum  pra^scribat  ac  statuat?  Quod  autem  ad  liabi- 
"  tudinem  pertinet  inter  Ecclesiam  et  Societatem  civilem,  optime 
"  nostis,  Venerabiles  Fratres,  pr^rogativas  omnes  et  omnia  auctori- 
"  tatis  iura  ad  regendam  universam  Ecclesiam  necessaria  Nos  in 
"  persona  Beatissimi  Petri  ab  ipso  Deo  directe  accepisse,  immo 
"  praerogativas  illas  ac  iura,  a^que  ac  ipsam  Ecclesije  libertatem, 
"  sanguine  lesu  Christi  parta  fuisse  et  qua3sita,  atque  ex  hoc  infinito 
''  divini  sanguinis  eius  pretio  esse  gestimanda.  Nos  itaque  male 
"  admodum,  quod  absit,  de  divino  Redemptoris  Nostri  sanguine  mere- 
"  remur,  si  h^c  iura  Nostra,  qualia  pra3sertim  nunc  tradi  vellent 
"  adeo  deminuta  ac  turpata,  mutuaremur  a  Principibus  terras. 
"  Filii  enira,  non  domini  Ecclesiae  sunt  Christiani  Principes;  quibus 
"  apposite  inquiebat  ingens  illud  sanctitatis  et  doctringe  lumen 
"  Anselmus  Cantuariensis  Arcliiepiscopus  :  '  ne  putetis  vobis  Eccle- 
"  siam  Dei  quasi  domino  ad  serviendum  esse  datam,  sed  sicut  advo- 
*'  cato  et  defensor!  esse  commendatam ;  nihil  magis  diligit  Deus  in 
"  hoc  mundo  quam  libertatem  Ecclesia3  su^e '  (z).  Atque  incita- 
"  menta  eis  addens  alio  loco  scribebat :  *  nunquam  asstimetis 
"  vestrge  celsitudinis  minui  dignitatem  si  Sponsae  Dei  et  Matris 
"  vestrge  Ecclesiae  amatis  et  defenditis  libertatem,  ne  putetis  vos 
"  humiliari  si  earn  exaltatis,  ne  credatis  vos  debilitari  si  eam  robo- 
"  ratis.     Videte,  circumspicite ;  exempla  sunt  in  promptu,  conside- 

(i)  Ep,  8,  1.  4. 
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"  rate  Principesqui  illam  impugnant  et  conculcant,  ad  quid  proficiurxt, 
"  ad  quid  deveniunt  ?  satis  patet,  non  eget  dictu.  Certe  qui  illam 
"  glorificant,  cum  ilia  et  in  ilia  glorificabuntur '  {j). 

"  lamvero  ex  iis  qu£e  alias  ad  vos,  Venerabiles  Fratres,  et  modo  a 
"  Nobis  exposita  sunt,  nemini  profecto  obscurura  esse  potest,  iniuriam 
"  huic  S.  Sedi  hisce  acerbis  temporibus  inlatam  inomnem  Christianara 
"  Rempublicam  redundare.  Ad  omnem  enim,  uti  aiebat  S.  Ber- 
"  nardus,  spectat  Christianum  iniuria  Apostolorum,  gloriosorum 
"  scilicet  Principum  terrce ;  et  cum  pro  Ecclesiis  omDibus,  uti 
"  inquiebat  prsedictus  S.  Anselmus,  Romana  laboret  Ecclesia,  quis- 
"  quis  ei  sua  aufert,  non  ipsi  soli  sed  Ecclesiis  omnibus  sacrilegii 
"  reus  esse  dignoscitur  (Jc).  Nee  profecto  uUi  dubium  esse  potest 
"  quin  conservatio  iurinm  liuius  Apostolicfe  Sedis  cum  supremis 
"  rationibus  et  utilitatibus  Eccleslge  universas  et  cum  libertate  Epis- 
"  copalis  ministerii  vestri  arctissime  coniuncta  sit  et  illigata. 

"  PIa3c  omnia  Nos,  ut  debemus,  reputantes  et  cogitantes,  iterum 
''  confirmare  constanterque  profiteri  cogimur,  quod  pluries  Vobis 
^'  Nobiscum  unanimiter  consentientibus  declaravimus,  scilicet  civilem 
"  S.  Sedis  Principatum  Romano  Pontifici  fuisse  singulari  divinte 
"  Providentige  consilio  datum  illumque  necessarium  esse  ut  idem 
"  Romanus  Pontifex  nulli  unquam  Principi  aut  civili  Potestati 
*'  subiectus  supremam  universi  Dominici  gregis  pascendi  regendique 
"  potestatem  auctoritatemque  ab  ipso  Christo  Domino  divinitus 
"  acceptam  per  universam  Ecclesiam  plenissima  libertate  exercere 
"  ac  maiori  eiusdem  Ecclesiee  bono  utilitati  et  indigentiis  consulere 
"  possit.  Id  V03,  Venerabiles  Fratres,  ac  vobiscum  Fideles  vobis 
"  crediti  probe  intelligentes,  merito  omnes  ob  causam  Religionis, 
"  iustitise  et  tranquillitatis,  quse  fundamenta  sunt  bonorum  omnium, 
"  commoti  estis,  et  digno  spectaculo  fidei,  caritatis,  constantiae, 
"  virtutis  illustrantes  Ecclesiam  Dei  ac  in  eius  defensionem  fideliter 
'•'  intenti,  novum  et  admirandum  in  annalibus  eius  exemplum  in 
"  futurarum  generationum  memoriam  propagatis.  Qaoniam  vero 
"  misericordiarum  Deus  istorum  bonorum  est  auctor,  ad  ipsum  ele- 
"  vantes  oculos,  corda  et  spem  Nostram  Eum  slae  intermissione  ob- 
"  secramus,  ut  praiclaros  vestros  et  fidelium  sensus,  et  commuiiem 
"  pietatem,  dilectionem,  zelum  confirmet,  roboret,  augeat ;  Vosque 
''  item  et  commissos  vigilantise  vestree  populos  enixe  hortamur  ut  in 
"  dies  firmius  et  uberius  quo  gravius  dimicatio  fervet,  Nobiscum 
"  clametis  ad  Dominum,  quo  ipse  propitiationis  suas  dies  maturare 
"  dignetur.  EfHciat  Deus  ut  Principes  terras  quorum  maxirae  inte- 
"  rest,  ne  tale  usurpationis  quam  Nos  patimur  exemplum  in  perni- 
"  ciem  omnis  potestatis  et  ordinis  statuatur  et  vigeat,  una  omnes 
"  animorum  et  voluntatum  consensione  iungantur,  ac  sublatis  dis- 
"  cordiis,  sedatis  rebellionum  perturbationibus,  disiectis  exitialibus 
"  sectarum  consiliis,  coniunctam  operam  navent  ut  restituantur  huic 
^'  S.   Sedi  sua  iura  et  cum  iis  visibili   Ecclesiae   Capiti   sua  plena 

(7)  Ep.V2,\.^.  (7v)  ^;..  42,1.  3. 


664  APPENDIX   VII. 

"  libertas,  et  civili  societati  optata  tranquillitas.  Nee  minus,  Vene- 
''  rabiles  Fratres,  deprecations  vestra  et  Fidelium  apud  divinam 
"  clementiam  exposcite,  ut  corda  impiorum,  coecitate  mentium 
"  depulsa,  ad  poenitentiam  convertat  antequam  veniat  dies  Domini 
*'  magnus  et  horribilis,  aut  reprimendo  eorum  nefanda  consilia 
"  ostendat  quam  insipientes  et  stulti  sunt  qui  petram  a  Christo 
"  fundatam  evertere  et  divina  privilegia  violare  conantur  (/).  In 
"  his  precibus  spes  Nostree  firmius  in  Deo  consistant.  '  Puta- 
''  tisne  avertere  poterit  Deus  aurem  a  carissima  Sponsa  sua, 
"  cum  clamaverit  stans  adversus  eos  qui  se  angustiaverunt  ?  Quo- 
"  modo  non  recognoscet  os  de  ossibus  suis  et  carnem  de  carne  sua, 
"  imo  vero  iam  quodammodo  spiritum  de  spiritu  suo  ?  Est  quidem 
"  nunc  hora  malitiae  et  potestas  tenebrarum.  Ceterum  hora  novis- 
"  sima  est  et  potestas  cito  transit.  Dei  virtus  et  Dei  sapientia 
''  Christus  Nobiscum  est  qui  et  in  causa  est.  Confidite,  ipse  vicit 
"  mundum  '  (m).  Interim  vocem  aeternse  veritatis  magno  animo  et 
''  certa  fide  sequamur  qu^  dicit :  pro  iustitia  agonizare  pro  anima 
"  tua,  et  usque  ad  mortem  certa  pro  iustitia,  et  Deus  expugnabit  pro 
"  te  inimicos  tuos  '  (n). 

"  Uberrima  demum  coelestium  gratiarum  munera  Vobis,  Venera- 
"  biles  Fratres,  cunctisque  Clericis  Laicisque  fidelibus  cuiusque 
"  Vestrum  curse  concreditis  a  Deo  ex  animo  adprecantes,  prsecipuEe 
*'  Nostras  erga  Vos  atque  Ipsos  intimjeque  caritatis  pignus  Aposto- 
"  licam  Benedictionem  Vobis  iisdemque  dilectis  Filiis  peramanter 
''  impertimus. 

"  Datum  Romse  apud  S.  Petrum  die  decimaquinta  Maii  anno 
"  Domini  MDCCCLXXI. 

"  Pontificatus  Nostri  Anno  vicesimoquinto. 
"  PIVS  PP.  IX." 


No.  11. 


JVew  Laivs  as  to  the  Italian  Clergy^  June  6,  1871  (o). 
u  ^TTi  Uffizialt. 

"  VITTORIO  EMANUELE    II.,    PER    GRAZIA    DI    DIG    E    PER    VOLONTA    DELLA 
NAZIONE    Ri;    d'    ITALIA. 

"  II  Senato  e  la  Camera  dei  Deputati  hanno  appro vato. 

"  Noi  abbiamo  sanzionato  e  promulghiamo  quanto  segue  : 

"  Art.  1.— Sono  abrogati  gli  articoli  268,  269  e  270  del  Codice 
"  penale  del  20  Novembre  1859,  e  surrogati  i  seguenti  : 

"  Art.  268. — II  ministro  di  un  culto,  che  nell'  e^^ercizio  del  suo 
'^  ministerio,  con  discorso  profFerito  o  letto  in  pubblica  riunione,  o 
"  con  scritti  altrimenti  pubblicati,  abbia  espressamente  censurato,  o 


(0  8.  Oreg.  VII.  ep.  Q,  1.  3. 

(m)  *S'.  Bern.  ep.  126,  u.  6,  et  14.  {n)  Eccl.  4,  33. 

(o)  From  the  Gazzetta  Uffiziale  of  June  6,  1871. 
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*'  con  altro  pubblico  fatto  abbia  oltraggiato  le  istituzioni,  le  leggi 
"  dello  Stato,  un  decreto  reale,  o  qualunque  altro  atto  della  pubblica 
"  autorita,  sara  punito  col  carcere  fino  a  sei  mesi  e  colla  multa  sino 
''  lire  mille. 

"  Art.  269. — Se  il  discorso,  lo  scritto  o  il  fatto  pubblico,  di  cni 
"  neir  articolo  precedente,  sono  diretti  a  provocare  la  disobbe- 
"  dienza  alle  leggi  dello  Stato  o  ad  atti  della  pubblica  autorita,  la 
"  pena  sara  del  carcere  da  sei  mesi  a  due  anni  e  della  multa  da  mille 
"  a  due  mila  lire.  Ove  la  provocazione  sia  seguita  da  sedizione  o 
"  rivolta,  i'autore  della  provocazione,  quando  non  sia  complice,  sara 
"  punito  col  carcere  da  due  a  cinque  anni  e  colla  multa  da  due  mila 
"  a  tre  mila  lire. 

"  Art.  270. — Ogni  altro  fatto  che  costituisca  reato  secondo  le 
"  leggi  penali  o  secondo  la  legge  della  stampa,  commesso  dal  ministro 
"  del  culto  neir  esercizio  del  suo  ministero,  sara  punito  con  le  pene 
"  quivi  stabilite,  non  applicate  nel  minimo  a  norma  delle  leggi 
"  raedesime. 

"  Art.  2. — ^  abrogate  1'  articolo  3  del  R.  decreto  27  Novembre 
<<  1870,  n.  6030,  ecc. 

u  VITTORIO  EMANUELE. 
"  G.  DE  Falco." 
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No.  1. 

Regulations  of  the  College  of  Cardinals  after  the  Death  of  Martin  V. 
(a.d.  1431)  (a). 

"  Noi  tutti  e  singoli  Cardinali  infrascritti  giuriamo  e  promettiamo 
"  a  Dio  ed  a'  suoi  Santi,  e  promettiamo  alia  Santa  Chiesa,  che  se 
"  qualcuno  di  noi  sara  eletto  Papa,  subito  dopo  la  sua  elezione 
"  giurera  e  promettera  sinceraraente,  schiettamente  ed  in  buona 
''  fede  di  fare  osservare  ed  adempiere  efficacemente  i  capitoli  in- 
"  frascritti,  e  di  darne  ai  Cardinali,  nel  termine  di  tre  giorni  dopo 
"  la  coronazione,  una  BoUa  a  perpetua  memoria  del  fatto,  die  abbia 
"  forza  di  decretale  e  di  costituzione,  a  cui  in  perpetuo  si  debba 
"  osservanza  inviolabile,  ne  si  possa  contravvenire  senza  1'  espresso 
"  consenso  della  maggior  parte  dei  Cardinali  presenti  in  Curia,  del 
"  quale  consenso  faranno  testimonianza  le  firme  loro  : 

"I.  II  Papa  riformera  la  Curia  Romana  nel  capo  e  nelle  membra, 


(a)  Lo  Stato  Romano  of  Farini,  vol.  iv.  pp.  322-5. 
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"  qualunque  volte  e  quante  il  Collegio  del  Cardinal!  ne  lo  richiegga, 
"  ed  osservera  la  riforma  come  legge,  ne  potra  senza  il  consiglio  ed 
*'  il  consenso  della  maggior  parte  dei  Cardinal!  trasportare  la  Curia 
"  fuor!  d!  Eoma,  da  luogo  a  luogo,  da  provincia  a  provincia,  da 
"  patria  in  patria. 

"  II.  II  Papa  celebrera  o  fara  celebrare  il  Concilio  generale 
"  solennemente  e  nelle  debite  forme  nel  luogo  e  tempo  da  stabilirs! 
"  per  consiglio  dei  Cardinal!,  e  riformera  in  esso  o  fara  riformare 
"  la  Chiesa  universale  circa  la  fede,  la  vita  ed  i  costumi,  cosi 
"  rispetto  a!  chierici  secolar!  e  regolari,  come  a!  religios!  e  militari, 
"  e  tanto  riguardo  a!  Principi  temporal!,  quanto  alle  comunita,  in 
"  tutto  cio  clie  appartenga  al  giudizio  ed  alle  provvisioni  della  Chiesa. 

"  III.  II  Papa  non  creera  nuovi  Cardinal!  se  non  a!  termini  della 
"  forma  e  degli  ordinamenti  sanciti  nel  Concilio  di  Costanza,  i  qual! 
"  avra  oblige  di  osservare,  se  per  consiglio  e  consenso  della 
"  maggior  parte  dei  Cardinal!  non  sembri  opportuno  fare  diver- 
"  samente. 

"  IV.  I  Cardinal!  avranno  il  diritto  di  esporre  liberamente  il  pro- 
"  prio  parere  al  Papa  :  non  potra  il  Papa  tare  violenza,  ne  permet- 
"  tera  sia  fatta  nella  persona  o  ne!  ben!  loro,  ne  fara  alcuna  mutazione 
"  alio  stato  e  provvisione  loro  se  non  in  forza  d!  espresso  consiglio  e 
"  consenso  della  maggior  parte,  ne  potra  condannare  alcuno,  se  non 
"  sia  convinto  pel  numero  de!  testimoni  scritto  nella  costituzione  di 
"  Silvestro  Papa. 

"V.  II  Papa  non  occupera  in  modo  alcuno,  ne  permettera  sieno 
"  occupat!  !  ben!  de!  Cardinal!,  Prelat!  ed  altr!  cortigiani  morti  in 
"  Curia,  ma  permettera,  che  secondo  il  diritto  e  la  consuetudine,  clie 
*'  si  osserva  in  molt!  regn!  e  region!,  si  ne  faccia  uso  secondo  la 
"  volonta  del  defunto,  lasciando  alia  coscienza  di  ognuno  di  legarl! 
"  come  piu  gli  aggrada,  eccettuati  soltanto  quei  religiosi,  !  qual! 
*'  abbiano  fatta  abdicazione  della  propria  volonta,  !  ben!  dei  qual! 
"  passeranno  a  ch!  spettino  per  consuetudine,  diritto  o  privilegio  : 
"  non  occupera  cosa  alcuna,  quanto  a!  diritt!  dei  cappell!  dei  Car- 
"  dinali  defunti,  ne  permettera  che  da  altr!  sieno  usurpati,  ma  las- 
"  ciera  liberi  i  Cardinal!  di  trasferirli  negli  ered!  testat!  o  intestati, 
"  abolito  qualsivoglia  altro  abuse. 

"  VI.  II  Papa  ricevera  obbedienza  da!  feudatarii,  vicarii,  capitani, 
"  governatori,  senatori,  castellan!  e  da  tutt!  gli  uffiziali  della  citta  di 
"  Roma,  non  solo  per  se  e  suo!  successor!,  ma  per  tutto  il  ceto  dei 
"  Cardinal!  con  tutt!  e  singoli  !  capitol!  opportuni,  per  modo  che, 
"  vacando  la  Sede,  le  citta,  terre,  luoghi,  castella  e  fortezze  sieno 
"  consegnate  a  mandate  dei  Cardinal!  liberamente  e  senza  veruna 
"  contraddizione. 

"  VII.  II  Papa  permettera  che  !  Cardinal!  ricevano  liberamente 
"  la  meta  di  tutt!  !  singoli  censi,  diritti,  rendite,  prevent!  ed  emolu- 
"  ment!  qualunque  della  Romana  Chiesa,  secondo  la  concessione  di 
"  Niccolo  IV.,  che  osservera  in  tutto  e  per  tutto  :  non  dara  alcuna 
"  delle  terre  della  Chiesa  Romana  in  vicariate,  feudo  od  enfitensi ; 
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"  non  muovera  guerre,  ne  fara  alleanza  con  qualsivoglia  re,  principe 
"  temporale  o  comunita ;  non  imporra  niiove  gabelle,  o  nuovi  dazi 
"  sulla  citta  di  Roma,  ne  accordera  al  re  o  ad  altro  signore  tem- 
"  porale  o  comunita  esenzione  alcuna  o  altro  contro  la  liberta  eccle- 
"  siastica  sul  clero,  chiese  o  beni  spettante  alle  cbiese  e  luoglii  pii 
"  senza  causa  ragionevole  e  senza  il  consiglio  e  consenso  della  maggior 
''  parte  dei  Cardinal!. 

"  VIII.  Non  alienera  il  Papa  diritto  alcuno  in  qualunque  luogo 
"  esso  spetti  alia  Chiesa  di  Roma,  ne  conformera,  ne  approvera  le 
"  alienazioni  fatte  dei  diritti  spettanti  alle  altre  chiese,  religioni 
"  ed  ordini  militari  senza  il  consenso  e  consiglio  della  maggior  parte 
"  dei  Cardinali. 

''  IX.  In  tutti  i  casi,  finalmente,  nei  quali  sieno  ricliiesti  per  legge 
"  il  consiglio  ed  il  consenso  dei  Cardinali,  dovra  di  questo  consiglio 
"  e  consenso  constare  nolle  boUe  e  lettere  apostoliche  tanto  per  la 
"  menzione  espressa  del  consiglio  e  consenso  prestato,  quanto  per 
"  la  firma  dei  Cardinali." 


No.  2. 


Precis  of  the  Memoir  of  U Aguesseau  upon  the  Royal  Jurisdiction 
over  a  Cardinal  loho  is  a  French  Subject   (b). 

"  Precis  du  Memoir e  sur  la  Juridiction  royale. 

"  Si  la  nature  n'a  point  fait  naitre  un  cardinal  independaut  de 
"  I'autorite  du  roi,  la  religion  ne  le  soustrait  pas  davantage  a  la 
"  puissaDce  de  son  prince. 

"  De  quelque  privilege  que  la  Cour  de  Rome  ait  voulu  flatter  les 
*'  ecclcsiastiques  pour  se  les  assujettir  entierement,  le  droit  est 
''  certainement  du  cote  des  princes,  soit  que  Ton  considere  que  les 
'■'-  ecclcsiastiques  ne  cessent  pas  d'etre  liommes  et  citoyens  en  deve- 
"  nant  ecclesiastiques,  soit  que  Ton  examine  la  nature  de  la  puis- 
"  sance  seculiere,  qui  serait  imparfaite  si  elle  n'etait  pas  universelle, 
"  par  rapport  a  la  fin  pour  laquelle  elle  est  etablie,  et  qui  ne  se 
"  suflirait  pas  pleinement  a  elle-meme,  s'il  fallait  qu'elle  fCit  obligee 
"  de  demander  la  punition  d'un  de  ses  sujets  a  une  autre  puissance. 

"  Si  le  droit  naturel  est  pour  les  princes,  il  n'y  a  que  le  droit 
''  divin  qui  ait  pu  y  deroger  ;  et  ce  droit  divin  ne  pent  se  trouver 
"  que  dans  i'ancienne  ou  dans  la  nouvelle  loi. 

"  Or,  ni  Tunc  ni  I'autre  ne  donnent  aucune  atteinte  au  pouvoir 
''  des  princes  sur  les  ecclesiastiques  dans  les  matieres  temporelles. 

''  Au  contraire.  Tune  et  I'autre  le  confirme,  et  surtout  la  loi  nou- 
"  velle,  la  doctrine  et  I'exemple  de  Jesus- Christ,  la  conduite  des 
"  Apotres,  les   maximes  qu'ils  ont  enseignees  sur  I'obeissance  due 


(6)   (JEavres  de  DAyuesseau  (ed.  Paris,  1788),  t.  v.  p.  337.     The  full 
memoir  is  to  be  found  at  pp.  199-336, 


668  APPENDIX  VIII. 

"  aux  princes,  rinterpretation  des  peres  de  I'Eglise,  la  tradition  la 
"  plus  pure  et  la  plus  ancienne,  la  soumission  des  plus  grands 
"  eveques,  des  patriarches,  des  Papes  memes,  sont  autant  de 
"  preuves  eclatantes  qui  font  voir  que  le  droit  des  princes  a  plutot 
"  ete  augmente  que  diminue  par  les  principes  du  Christianisme,  et 
"  que  ce  qui  n'etait  auparavant  qu'un  droit  liumain  et  naturel,  est 
*'  devenu,  depuis  I'etablissement  de  la  religion,  un  droit  divin,  et  un 
"  precepte  positif  de  la  loi  nouvelle. 

^'  De  ces  principes,  il  est  aise  de  conclure  que  si  I'Egliye  a  quel- 
"  que  privilege  en  cette  matiere,  elle  le  tient  tout  entier  de  la  grace 
"  et  de  la  protection  des  souverains,  qu'ils  peuvent  I'accorder  ou  ne 
"  pas  I'accorder,  I'etendre  ou  le  limiter  a  leur  gre,  le  revoquer,  le 
"  suspendre,  le  temperer  comme  il  leur  plait. 

"  Ainsi  Ton  fait  sentir  les  empereurs  romains,  auteurs  de  ce 
"  privilege,  soit  par  les  termes  dans  lesquels  ils  I'ont  accorde,  soit 
"  par  les  exceptions  ou  les  restrictions  qu'ils  y  ont  ajoutees,  et  sur- 
"  tout,  par  la  celebre  distinction  du  crime  ecclesiastique  et  du 
"  crime  commun  ou  purement  politique. 

"  L'Eglise  a  applaudi  aux  loix  de  ces  empereurs,  et  surtout  a 
''  celles  de  Justinien,  qu'elle  a  canonisees,  pour  ainsi  dire,  en  les 
"  in se rant  dans  les  collections  de  ses  decrets. 

"  Ces  loix  ont  survecu  a  la  destinee  de  I'Empire  remain  ;  la 
"  France,  surtout,  les  a  revues  et  observees  sous  la  premiere  race 
"  de  nos  rois,  comme  I'Eglise  I'a  reconnu  elle-meme  dans  un  concile 
"  tenu  en  ce  temps,  et  comme  des  historiens  dont  le  temoignage 
"  n'est  pas  suspect,  puisqu'ils  etaient  eveques,  I'attestent  egalement. 
*'  Si  dans  la  suite,  et  principalement  vers  la  seconde  race  de  nos  rois, 
"  la  piete  des  princes,  I'interet  du  clerge,  I'autorite  des  eveques 
"qui  s'attribuaient  jusqu'au  droit  de  deposer  les  empereurs;  le 
"  mauvais  usage,  si  on  I'ose  dire,  que  nos  rois  avaient  introduit  de 
"  se  rendre  eux-memes  accusateurs  des  eveques  coupables  de  Leze- 
"  Majeste  (ce  qui  repandait  une  suspicion  generale  sur  tous  les  Tri- 
"  bunaux  seculiers),  ont  paru  ebranler  les  anciennes  maximes,  et 
"  donner  lieu  aux  defenseurs  de  la  juridiction  ecclesiastique  d'en 
"  avancer  de  nouvelles,  que  les  premiers  siecles  de  I'Eglise  avaient 
"  ignorees ;  si  les  fausses  decretales  qu'une  imposture  trop  heureuse 
"  fit  paraitre  en  ce  temps- la,  appuyerent  et  consacrerent  en  quelque 
"  maniere  cette  nouvelle  doctrine  ;  si  la  temerite  des  compilateurs 
"  des  loix  ecclesiastiques  et  politiques  alia  jusqu'a  alterer  et  a 
''  tronquer  les  loix  des  empereurs,  en  les  citant  d'une  maniere  in- 
"  fidele ;  on  a  bientot  reconnu  et  la  faussete  des  principes,  et  le 
*'  danger  des  consequences  de  ce  privilege  abusif ;  on  a  senti  qu'il 
''  tendait  d'un  cote  a  faire  jouir  les  clercs  d'une  impunite  perni- 
"  cieuse  a  la  societe,  et  de  Tautre  a  les  rendre  sujets  du  Pape  qui 
"  pietendait  s'eriger  par  la  une  monarchic,  meme  temporelle,  sur 
''  les  ecclesiastiques  repandus  dans  tous  les  Etats  des  ])rinces 
'•  cliretiens. 

"  On  s'aper9Ut  done  du  piege   qu'on  avait  tendu  a  la  piete  des 
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"  princes  sous  le  voile  de  la  religion.  On  revint  a  la  sagesse  et  si 
"  la  simplicite  de  Tancien  droit.  Ce  retoiir  fat  marque  par  plusieurs 
"  traits  eclatans,  et  entr'autres  par  des  lettres  d'abolition  qu'un 
"  Archeveque  de  Bourges  fut  oblige  d'obtenir  du  roi,  pour  avoir 
"  avance  dans  des  statuts  synodaux,  que  les  clercs  ne  pouvaient 
"  etre  ni  poursuivis,  ni  punis  civilement  ou  extraordinairement, 
"  par  un  juge  seculier. 

"  Ainsi  on  retablit  pleinement  la  distinction  que  les  empereurs 
•'  romains  avaient  faite  entre  le  crime  ecclesiastique  et  le  crime 
"  politique.  Les  Papes  memes  furent  obliges  de  donner  lieu  au 
"  retablissement  de  cette  distinction,  en  reconnaissant  qu'il  y  avait 
"  certains  cas  enormes  qui  faisaient  perdre  aux  coupables  le  pri- 
*'  vilege  clerical. 

"  C'est  surtout  au  crime  de  Leze-Majeste  qu'on  peut  appliquer 
"  cette  regie,  quoique  la  moderation  de  nos  rois  les  ait  souvent 
"  porte  a  attendre  le  jugement  du  Tribunal  ecclesiastique,  avant 
"  que  de  faire  condamner,  dans  les  Tribunaux  seculiers,  les  clercs 
"  accuses  de  ce  crime. 

"  Les  eveques  n'ont  rien  qui  les  distingue  en  cette  matiere  des 
"  ministres  d'un  ordre  inferieur. 

"  C'est  une  verite  reconnue  par  ceux  memes  qui  sont  le  plus 
"  opposes  en  ce  point  a  I'autorite  des  rois,  puisque  les  principes 
"  generaux  qu'ils  etablissent,  comprennent  les  moindres  clercs, 
"  comme  ceux  du  premier  ordre,  et  que  c'est  pour  cette  raison, 
"  qu'on  a  donne  au  privilege  dont  il  s'agit  le  nom  de  privilege 
"  clerical. 

"  Aussi  les  princes  se  sont  toujours  maintenus  dans  la  possession 
"  de  connaitre  des  crimes  commis  par  les  eveques,  comme  de  ceux 
"  qui  avaient  ete  commis  par  d'autres  ecclesiastiques. 

"  On  peut  rapporter  les  preuves  de  cette  possession  a  quatre  temps 
"  principaux. 

"  Le  premier,  depuis  la  venue  de  Jesus-Christ,  jusqu'au  rcgne  des 
"  enfans  de  Constantin. 

"  Le  second,  depuis  ce  regno  jusqu'au  commencement  de  la 
"  seconde  race  de  nos  rois. 

"  Le  troisieme,  depuis  la  seconde  race,  jusques  vers  le  commence- 
"  ment  de  la  troisieme. 

"  Et  le  dernier,  depuis  la  troisieme  race,  jusques  a  present. 

"  De  ces  quatre  temps,  le  troisieme  seul  est  douteux,  a  cause  des 
"  mauvaises  maximes  qui  commencerent  a  s'introduire  alors,  sur 
"  I'autorite  des  princes,  et  sur  celle  du  Pape. 

"  On  trouve  dans  les  trois  autres  des  preuves  certaines  du  droit 
"  des  princes.  Plusieurs  exemples  d'eveques,  de  patriarches,  de 
"  Papes  memes,  juges  par  les  empereurs,  ou  par  les  Tribunaux 
"  seculiers,  I'etablissent ;  les  exemples  memes  des  jugemens  eccle- 
"  siastiques  rendus  sur  des  crimes  publics  dans  ces  deux  premiers 
*'  temps,  la  confirment,  puisqu'on  voit  que  c'est  par  Tautorite  des 
"  princes  que  les  eveques  en  ont  ete  etablis  juges. 
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"  Sans  parler  de  tout  ce  qui  s'est  passe  sous  les  empereurs 
"  romains,  et  sous  les  deux  premieres  races  de  nos  rois,  on  trouve 
"  pres  de  vingt  exemples  d'eveques  accuses  dans  des  Tribunaux 
"  seculiers,  six  ou  sept  eveques  condamnes  a  des  peines  legeres,  a 
"  la  verite,  mais  qui  ne  prouvent  pas  moins  pour  cela  I'autorite 
"  legitime  de  la  Puissance  qui  les  condamnait. 

"  S'il  y  a  plusieurs  proces  criminels  commences  centre  des  eveques 
"  qui  n'aient  pas  ete  suivis  d'un  jugement  definitif,  la  religion  des 
"  princes,  la  conjoncture  des  temps,  les  pretentions  des  Papes,  par 
"  rapport  aux  jugemens  canoniques  qui  retardaient  les  jugemens 
"  seculiers,  parce  qu'ils  devaient  les  preceder,  en  ont  ete  les  prin- 
"  cipales  causes,  sans  qu'on  en  puisse  tirer  aucinie  consequence 
"  contre  le  droit  incontestable  des  rois. 

"  Si  Ton  passe  de  la  personne  des  eveques  a  celle  des  cardinaux, 
''  le  privilege  des  derniers  ne  paraitra  pas  mieux  etabli  que  celui  des 
"  premiers. 

"  On  ne  pent  les  considerer  que  comme  ministres  de  I'Eglise,  ou 
"  comme  ministres  d'un  prince  etranger. 

"  Si  on  les  envisage  dans  leur  etat  ecclesiastique,  ils  ne  sont  que 
"  diacres,  pretres,  ou  eveques,  et  par  consequent  ils  ne  peuvent 
''  de  droit  avoir  de  plus  grand  privilege  que  ceux  qui  sont  dans 
"  le  meme  degre  de  la  hierarcliie.  L'honneur  qu'ils  ont  d'etre 
''  consacres  au  service  de  la  premiere  Eglise,  d'etre  a  present  les 
'^  electeurs  des  Papes,  et  les  conseillers  nes  du  Souverain  Pontife, 
*'  pent  bien  les  distinguer  dans  I'ordre  de  la  puissance  ecclesiastique, 
"  mais  non  pas  les  soustraire  a  une  puissance  d'un  autre  genre, 
*'  c'est-a-dire,  a  I'autorite  temporelle  des  rois  ;  et  quelqu'  eleves 
*'  qu'ils  soient,  peuvent-ils  pretendre  avoir  plus  de  privilege  que  le 
"  Pape  meme,  qui  tant  qu'ii  n'a  pas  reuni  la  qualite  de  prince  tem- 
"  porel  a  celle  de  chef  de  I'Eglise,  a  ete  soumis  a  la  puissance  des 
"  empereurs. 

"  Si  on  les  considere  dans  leur  etat  politique  comme  ministres 
"  d'un  prince  etranger,  I'engagement  qu'ils  contractent  avec  lui 
"  n'etant  que  d'un  droit  purement  civil  et  positif,  ne  peut  rompre 
"  les  noeuds  naturels  et  indissolubles  qui  attachent  un  sujet  a  son 
"  souverain  ;  toute  autre  obligation  doit  ceder  a  ce  premier  devoir  ; 
"  souvent  et  presque  toujours,  ce  que  les  cardinaux  doivent  au  roi 
"  n'est  point  incompatible  avec  ce  qu'ils  doivent  au  Pape ;  mais  si 
"  ces  deux  engagements  se  trouvent  contraires,  celui  que  Dieu  meme 
"  a  forme,  doit  Temporter  sur  celui  qui  est  I'ouvrage  de  I'homme. 

"  Ainsi  le  supposerent  autrefois  nos  peres,  lorsqu'ils  faisaient 
"  jurer  aux  cardinaux  de  revenir  de  Rome,  aussitot  que  le  roi  les 
"  rappellerait  aupres  de  lui. 

"  Ainsi  le  Parlement  I'a-t-il  encore  declare  de  nos  jours,  loisqu'il 
"  re^ut  le  Procureur-General,  appellant  d'une  bulle  d'lnnocent  X, 
"  qui  defendait  aux  cardinaux  de  sortir  de  I'etat  ecclesiastique,  sans 
"  la  permission  de  Pape. 

*'  Ainsi  Font  souvent  reconnu  les  Papes  memes,  lorsqu'ils  ont 
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"  suppose  qn'im  cardinal  ponvait  commettre  un  crime  de  Leze- 
"  Majeste  contre  son  prince  naturel,  et  par  consequent  qii'il  ne 
"  cessait  point  d'etre  sujet  pour  devenir  celui  du  Pape  ;  car  il  n'y 
"  a  qu'un  sujet  qui  puisse  commettre  un  crime  de  Leze-Majeste. 

"  II  ne  faut  done  pas  s'etonner  apres  cela,  si  depuis  meme  quf-: 
"  cardinaux  sont  parvenus  au  point  de  grandeurs  oil  nous  les 
"  voyons  aujourd'hui,  on  n'a  point  doute  en  France  que  le  roi  ne 
"  flit  en  droit  de  leur  faire  faire  leur  proces,  lorsqu'ils  commet- 
"  traient  un  crime,  et  surtout  un  crime  de  Leze-Majeste. 

"  Le  Cardinal  de  Constance  fut  accuse  sous  Louis  XI,  et  con- 
"  damne  a  une  amende. 

'*  Le  Cardinal  Balliie  fut  accuse  et  arrete  prisonnier  sous  le 
"  meme  prince.  Dans  toute  negociation  qui  se  passa,  sur  ce  sujet, 
"  entre  le  Pape  et  le  roi,  la  France  soutint  hautement  les  memos 
''  maximes  qu'elle  soutient  encore  aujourd'hui,  le  pouvoir  supreme 
"  de  rois  dans  les  matieres  temporelles,  etabli  par  le  droit  divin, 
"  tant  sur  les  ecclesiastiques,  de  quelque  etat  quails  soient,  que 
"  sur  les  laics,  la  distinction  du  delit  commun,  et  du  cas  privi- 
"  legie,  deja  si  ancienne  dans  le  royaume,  qu'on  ne  se  souvenait 
"  point  d'avoir  jamais  vu  pratiquer  le  contraire ;  enfin  I'atrocite  du 
"  crime  de  Leze-Majeste,  qui  fait  cesser  toute  exemption  et  tout 
"  privilege. 

"  Le  Cardinal  de  Chutillon  fut  non-seulement  accuse,  mais  con- 
"  damne  sous  le  regne  de  Charles  IX,  par  un  arret  celebre  du  Parle- 
"  ment ;  et  si  la  peine  ne  parait  pas  repondre  au  titre  de  I'accusation, 
"  il  n'en  faut  accuser,  suivant  toutes  les  apparences,  que  la  conjonc- 
"  tiire  du  temps  dans  lequel  I'arret  fut  rendu;  mais  la  competence 
''  du  Tribunal  n'en  est  pas  moins  bien  etablie. 

"  La  mort  du  Cardinal  de  Guise,  et  la  detention  du  Cardinal 
"  de  Bourbon  sous  Henri  III,  donnerent  occasion  d'examiner  a  fond 
"  cette  matiere  ;  et  trois  grands  prelats,  le  Cardinal  de  Joyeuse, 
"  le  Cardinal  d'Offat,  I'Eveque  du  Mans,  justifierent  la  conduite 
''  d'Henri  III,  par  des  piincipes  qui  sont  encore  plus  veritables, 
"  quand  on  les  a  appliques  a  une  accusation  instruite  dans  toutes 
"  les  formes. 

"  Le  Cardinal  de  Sourdis  decrete  de  prise  de  corps  par  le  Parle- 
''  ment  de  Bourdeaux  sous  les  yeux  de  Louis  XIII,  et  avec  I'appro- 
"  bation  expresse  de  ce  prince  ;  enfin  le  Cardinal  de  Eetz  accuse  par 
"  ordre  du  roi,  en  vertu  d'une  commission  adressee  au  Parlement, 
"  sont  autant  d'exemples  qui  prouvent  la  possession  de  nos  rois  et  de 
"  nos  magistrats  sous  leur  autorite. 

"  Si  des  considerations  de  politique,  si  des  raisons  d'Etat,  et 
''  souvent  des  conseils  inspires  par  des  interets  particuliers,  ont  sus- 
"  pendu  quelquefois  ces  grandes  et  importantes  affaires,  I'autorite  du 
"  roi  n'y  a  soufFert  aucun  prejudice  ;  puisqu'  apres  tout,  il  ne  faut  pas 
"  etre  moins  competent  pour  instruire  un  proces  que  pour  le  juger, 
"  et  pour  decreter  un  coupable,  que  pour  le  condamner. 

"  Ainsi  la  qualite  de  cardinal  n'effa9ant  point  les  engagemens 


672  APPENDIX    IX. 

*'  naturels,  y  ajoiite  encore  ceux  de  la  reconnaissance,  et  un  cardinal 
"  qui  viole  les  uns  et  les  autres,  merite  d'etre  poursuivi,  et  comme 
"  rebelle  a  I'egard  de  son  prince,  et  comme  ingrat  a  I'egard  de  son 
''  bienfaiteur. 

''  Si  la  place  qu'il  tient  dans  le  Sacre  College  lui  attribue,  ovitre 
"  cela,  la  qualite  d'eveque  d'un  diocese  etranger,  cette  qiialite 
''  ne  pent  lui  donner  un  privilege  plus  grand  que  la  dignite  meme 
"  de  cardinal ;  a  la  verite,  s'il  commettait  une  faute  comme  Eve- 
"  que  d'Albano  ou  d'Ostie,  il  n'aurait  que  le  Pape  pour  juge  ;  mais 
"  des  le  moment  qu'il  s'agit  d'un  crime  de  Leze-Majeste  commis 
"  dans  le  royaume,  le  roi  seul  pent  venger  sa  majeste  meprisee ; 
"  et  il  avilirait  ce  caractere  auguste,  qu'il  n'a  re9u  que  de  Dieu,  s'il 
"  etait  oblige  d'aller  demander  justice  contre  im  sujet  infidele,  a  un 
"  prince  etranger." 
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The  Relations  between  the   Greek  and  Foreign  Churches. 

A  SLIGHT  notice  of  the  relations  between  the  Greek  and  English 
Cliurches  has  been  given  in  the  Chapter  cited, — also  of  the  attempts 
made  by  the  Popes  to  subjugate  the  Greek  Church — attempts  con- 
tinually repeated  since  the  date  of  the  Seventh  or  last  CEcumenical 
or  General  Council,  a.d.  680.  The  most  memorable  of  these  attempts 
in  modern  times  are — 

I.  The  Council  of  Florence,  a.d.  1439. 

II.  The  Papal  Encyclic,  Litteroe  ad  Orientales,  6  Jan.  1848  ; 
answered  by  the  Patriarch  of  Constantinople.  See  Authorities, 
pp.  539,  540. 

III.  The  attempt  of  the  Pope  to  found  a  Nuntiatura  in  Armenia  ; 
and  the  refusal  of  the  Porte  to  recognise  any  such  Nuntius,  on  the 
ground  that  there  was  then  resident  at  Constantinople  an  "  Arme- 
"  nian  Patriarch,  the  proper  and  lawful  representative  of  this  branch 
"  of  the  Greek  Church  {a)     July,  1868  a.d. 

TV.  The  Papal  mission  to  the  Patriarch  of  Constantinople,  with 
the  summons  to  attend  the  Vatican  Council,  Oct.  28,  1868  a.d. 

Of  this  last  attempt  the  best  account,  given,  it  appears,  by  autho- 
rity, is  as  follows,  in  Greek  and  English  : 

A^iuri^oi  KK.  2urra/vTcu  rov  'Ai'ar.  Aarefjug. 

FjTTiict)  aXXoi  ciXAwc,"  eKTiBePTai  to.  icaTU  t)iv  yevofxivriv  Trpu  tlvioi' 
ilfxepbiy  kv  rolg  Harp  tap  )^fioig  enifTi^expii'TOv  uaiojraTov  Aoyu  Teorac,  uptl- 
Trpo(JU)7rov  rov  ciTrocrjjuovi'roQ  roKOTr]pr]TOv  rrjg  A.M.  rov  IlaTra  Hiov  0', 

(a)  Offizielle  AMenstiicke,  II.,  pp.  135-8. 
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Kcil  TOVTOv  evEKd  ki^rjTijdr]  Trapu  Ttvu)v  h-q^oaioypaijyiov  aKf)i^>)Q  nXrjjyo- 
(f)()pta,  air oariXXofiep  kcu  Trpug  vficig  Tr]v  effojicXeKTToy  eKdea-LV,  okioq 
dr]fxocnev(Ti]r£  avT))v  dui  rou  -Kpoffe^ovQ  (pvXXov  rov  'AraroXiwov  'Aarfpog^ 
Trpug  dLa(j)o)Ti(T  1.101'  twj^  v/.i£T£p(i)y  avayvoiaribv. 

Tl)  10  8gp/ov  1868. 
'E/v-  Tov  ypacjieiov  rjjg  M.  UpojroavyKEXXlag, 

*H  Eu  Toig  U.aTpiapyELOLg  E7riffK€\pLg  nEpl  TrpofrdjffEWQ  Eig  ti]V  ev  'Fajfir) 
avyKpoTr]0rjfTOf.ict'r]r  ^vvodov. 

Ty  TrifXTTTri  r?7c'  TrapeXdovarjg  l^dojua^oc  (3  ^^piov)  iXQovTEg  Eig  r}]V 
M.  Jlpii)TO(TvyKEXXiav  dSSct^fg  hvb)  ek  Trig  (Tuvodiag  rov  K.  Jipovrorrj, 
T07ror)y)r]Tov  rfjg  A.  M.  rov  'Pw^?yc  IlaTra  iy  Koji'crrarm'ovrruXEi, 
E^yTrjrrcu'TO  ^jpiipav  kcu  wpav  aKpoucrEcog  irapa  rw  UaiayidJraro)  Ha- 
Tpiap^T]  EK  fiipovg  rov  Aofji-TEOTa,  wg  TOTVorj]priTOv  rov  ev  'Fiofxr]  cnro- 
vrjjjLovvTOg  K.  Jipovvoyri.  'llfxipa  wpicrBr]  avroic  to  aa^^aToy  (5  S^piov). 
u>pa  ^£  7/  fXETCi^v  3-5  rjyc  yj^iipag. 

JlEpl  Tijy  E'.  ojpay  tov  aa^^ciTOv  i]XO£y  b  Ao/i-Teorag,  ffvyo^EvofiEyog   AbLe 
KOL  vTTo  Tpiioy  ETspojy  u^^cidioy,  ojy  b  A'.  EXaXEibTTWcrovy  kol  tu  'EXXrjyiKci,    Testa  and 
ol  M  TTcti'TEg  iXdXovy  tcl  TaXXiKct.      Metci  Ti)y  Iv  Ttj  HpioToa-vyKEXXta   three  other 

^  t'  ^  '  '^      'n  ' '  ^        -    T\/r    TT         '    Abbes 

yEyo/jEi'rjy  C£t,i(i)aiy  Kai  TVEpnroirjaLy^  (jjOrjyijdr^aay   vtto   tov   M.  llpujTO-    f^.^^ 

(TvyKiXXov  Trpbg  Trjy  A.  0.  JJayayioTrjTa.  Eome  ad- 

'EXdoyTEg  TTctpa  Tt]  A.  0.  IT.  fiEra  Toy  'yjE.ipaaTraaf.iby  avTOv  EKadi-  mitted  to 

(fBrjcray  Ty  (f)iX6(l)poyL  TTporpoTrrj  tov  UuTpiup^^ov.      'Ej^  w  ^e  »/  A.  0.  IT.  etl  audience 

£^r]KoXovd£L  Tcir  vuodEicig  TTOLOvfiEyog  (j)iXo(f)poyi](7£ig  Kal  aftpocppoavyac,  ^  ^  . 
yyipdrjcray   Trctrrfc,    kcu   tov   AojU-Tfora    EL,ayay6yTog    ek   tov   koXttov 

civTOv  (pvXXudioy  TL  'yjjvcTolEToy  fJLETct  TTivaKL^ioy  £pvdpo7rop(pvp(t)y,   Kut  |e^t^  P^o~ 

opiyoyTog  avrb  Tcug  X^P^*-  "^^^  Ilarpiap^^ov,  6  ^er'   avToy  a^^dg  EiiTEy  i;tfie  bool- 

pjXXr,yt(TTL      "  'Ey   a7rov(fia   tov   K.    Bpovyovr)   Ep-^ofiEda   yh  TtpoaKci-  containing- 

"  X£(T(jjfi£y  T))y  'Ayior/^ra   (rag  Eig  T})y  Ey  'Pojfirj  yEyrjao/diyrjy  OIkov-  an  invita- 

"  /jiEyLKi)y   "Zuyo^oy   kutci   to   npoaExh   ETog   t^    8   ^EKEfi^plov,  Kal  ettI  tion  to  the 

*'  TovToig  crcig  7rapaKciXoviJ.Ey  ya  d£)(Or]TE  T))y  Trapovffay  TrpoaKXrjTtjpioy  -f^^triarcn 

ExcaToXiiv.  ^  ^    ^^  ^.  ,    ,      .  .  ,  the  Vati- 

H  A.  0.  n.  yEvacuTci  cia  Trjg  yEipog  lya  Kararea//  ettl  tov  ayciKXiyrpov,  can  Conn- 

OTTEp  k(ia(rTa'Cey  b  Abj^-TEcrTcig  'y,?'^^^^^^'^^'^  (f)vXXa^Loy,  Kcil  ii'a   Kade-  cil. 
rrdwffiy^  eItte  jietci  (Tirovdciiov  v(j)Ovg,  £ijL(l)aiyoyTog  7rciTpiK))y  aycLTrrjy  Kal 
IXapoTiiTci. 

''  'Eai^  1}  £p'ip.£p)g  TTjg  'Pw/.t77g  kcu   kt,   avToJy  apvacifXEyat   cu  Xolttcu  Speech  of 

'■  EijirjjjiEpidEg  ^£y  Ed-qj^ioaiEvoy  Ti)y  Tijg  A.  MciKcipwrrjTog  irpon-KXrjTypioy  the  Patri- 

"  £7rL(TToX})y  EiQ  T)]y  ky  'Pwfxrj,   (hg  XkysTE,   OLKOviJ£yLK})y   'ZvyoCoy^  Kal  ^^^h. 

"  ETTOfXEj'ijjc,    kay    iiyyoovjiEy    Toy    oKOiroy    Kcil    to    TrEpiExof-uyoy    Trjg  The  Papal 

"  kiriGToXiig  kcu  Tag  apx^ig  TT]g  A.  M.,  Evx(ipi(TTU}g  ijOiXonEy  airo^EydT]    letter  con- 

rr        r  >         -   TT  /  ~     TT    \      ~      ' r> '  '  '     tains  prm- 

ypcLpfxa   TTCipa   tov   liaTpiapxov   Ti]g   iiaKcuag      \fiofir]g   TTEf-nroiuEroy,      •   ip      i 

*'  TTpocrdoKwj'Teg    v     aK0vc!^\x£y    yioy    ti.      ^EiTEih)    Ofxwg    ij    dia    Tu/y  horrent  to 

"  kcprjfxepihojy  cuihodelcTa  i]dr]   7rpo(TKXr]Ti)pLog   tTTLffToXi]   kfaykpcjaE   Tag  those  of 

"  (ipXag    Trjg    A.    M.    (ipyag    oXiog    arraduvaag  Eig   Tag   Trjg   6pdod6L,ov  the 

''  'AyciToXiKrjg  'EKKXrjffiag,  ^la  tovto  juera  Xv-jrrjg  ajia  Kal   EiXiKptrEiag  Orthodox 

tt  \  '  v        \«~f/  ''5'^5''ti       '  '5'/»~  Eastern 

AEyofiEy  irpog  Ti)y  vfiwy  oaLOTr]Ta^  OTiCEy  ovycifXEOa  yaTtapacEyu^fJiEV  pi       -, 

'*  ovte    TrpoaKXrjffiy  TouivTrjv,    ovte    to    tolovto    ypcifijiia    Trjg  A.   M.,    and  of  the 
VOL.  II.  XX 
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OUcumeni- 
0.1 1  Coun- 
cils. 


No  infalli- 
tlo  Patri- 
jirch. 

Apostles 
all  equally 
enlight- 
ened by 
the  Holy 
Ghost. 


The  Synod 
of  Flor- 


kiTavaKuji^avov  tciq  avTitg  ttuvtote  apxag,  «PX"S  avTKTTpaTEvo^ivaQ 
sIq  to  TTvevfia  tov  JLvayyeXiov  kcu  elg  t))v  didaaKoKiav  rwi'  OiKovfxe- 
VLKU)V  ^vi'oCioi'  Kcd  Twp  uyidjyUarepwv.  'II.  A.  M.  Tronicrnaa  to  nvro 
dia^ijiua  Kcd  Kara  to  1848  trog  TrposKaXeae  tijv  opOoCo^ov  'AraroXtoyj^ 
'Ev/cXr/c/a^  elg  uTrurrrja-iv  ct  eyKVK\iov  eTriffToXijgj  KaradeiKPVovarjg 
UTrXoig  Kcil  ffacpojg  t))u  avridecTLV  rioi'  apyjbv  rrjg  'l^cofirjg  irpog  rag  ira- 
TpoTTcipahoTOvg  kcu  'AiroaroXiKag,  Kal  ov  fj-oiov  ou/c  evapecrrriacKT-qCj 
aXXa  Kul  XvTTYjcrdffrjg  ti)v  A.  M.  "On  ^e  aXr]diog  cvarjpecTrijOr]  rure 
1]  A.  M.,  lmi^eLt,EV  erapyiog  //  Trap'  avrrjg  av t air civrr] (Tic.  Kai  LtteiZi} 
1]  A.  M.  Iev  (paivETaL  TrapEKKXivovaa  tCjv  eavTfjg  ajO^uJr,  ovte  yfUElg 
Oeio.  yjiipiTL  e^ekXi^'uhev  tCjv  ij/jiETEpwy,  ?.iu  TOVTO  OVTE  vEag  XvKag 
aTEpyofXEV  vet  TrapaatCEVcKnofiEy  avrio  Elg  fiarrjv,  ovte  ava^ecrai  TvaXaiag 
TrXrjyag  uvEj^ofxEQa^  Ka\  nvEpeditrai  filar]  ka^EajJiEva  tia  avi^rjrrjaEwv 
Kal  Xoyoiuia)(^iwy,  alriyEg  cnroXiiyovaw  Cjg  etti  to  ttoXv  eIq  pi]l,Eig  Ka\ 
aTTE^BEiag,  ev  tb  EKUTEpoL  aijiuEpoy,  E^iTTEp  TTorf,  E)(0/j.EV  cudyKrjy 
F^vayyEXiKijg  Kai  KOtyoJinKiig  aydinic  Ka\  av^nraQElag  })ia  rovg  TTEpioroi- 
)^ovyTag  rijy  'EKKXrjaiav  rov  XpLrrrov  TroXXovg  Kal  TravTOEi^Elg 
Ktv^vrovg  teal  TTEtpaa-fiovg'  ovte  e(TtI  ^vpan)  avyEyyorjaig  kuX  crvvZid- 
Xi^ig  avi'O^iiKi]^  fj.)]  vTrapj(pyTog  Koirov  opfxrjTfipiov  tCjv  uvtCov  apyjoi'. 
Kai  aXXiog  dk  i}}XE~ig  (jypoyovjuEy,  otl  ?/  tTiirv^EdTaTr}  Ka\  cnradEaTari] 
Xv(Tig  ru)V  TOLOVTOjy  ^r}Tr}fiaT(oy  karly  >/  irrropLKii.  'JLirEth)  BrjX. 
inrfjp^Ey  'EKKXrjffla  Tcpo  liKa  al(jjyioy,  tcl  avra  tyjwfTa  Boy/zara  ev  te 
\\.vaToXri  Kal  Avctei,  ky  tt]  TrpEutiVTipa  Kal  tPi  yea  'Piof.ir]^  ayadpa- 
fXMfiEy  EKurepog  Elg  kKEiyrjy  Ka\  'ihojfiEy  oiroTEpuL  TrpoaidEyro  i)  d0£i/\or. 
EKKOTTTEaQii)  ?/  TrpoaOt'jKi],  kav  vTTup)(i-]  Kal  ottov  v-ap-)^Ei'  TrpoaridEa-do) 
TO  cKpaipEdky^  kav  virdpxy,  Kal  ottov  {/Trapper  Kal  tote  (TvjjnrayTEg 
arE7raLffd)]Tiog  EvpeOrjaofieOa  Elg  to  avro  (Tr]fXE~ioy  Tijg  KaQoXiKijg 
6pdoCOL,iaCy  otzoQev  i]  'Pwfir]  rCJy  kutu)  alujyojy  fxaKpvvofJiiyi]  kiri 
fjioXXoy,  upECtKETai  va  TrXaTvyy  to  ^dcrfxa  dia  viiov  act  ^oyfjidrioy  Kal 
QE(T7rirr}.idTii)y,  kKTpETvofXEViov  Tfjg  upag  7rapo?ocr£Wc." 
'O  A.  'A€€ac  Aoy  TiaTug.  '^'O-n-oiag  TLvug  kyyoEl  hacjywyovauc  ap^ag 
vfiETEpa  ^ Ay lOTTjg  ;" 

'O  liaTpiap-^-qc.  '' "Iva  TrapaXEiirojixEv  tcl  KadlKaara,  yfJiETc,  kcp*  offoy 
vTrdp^EL  7]  'EKKXrjdia  tov  ^lOTTJpog  ettI  Tfjg  yfjg,  ^ky  dvydfXEda  va 
7rapaCE')(0u)iJ,EJ',  otl  ey  r/;  oXr;  'EKKX-qaia  tov  XpifTTov  virdp')(Ei 
ETTiffKOTTog  Tig  '  Ap^wi'  Kal  K£(])aX))  dXXrj  Kal  dXXog  napa  Toy  KwjOtor. 
"On  IlaTpidp')(^r)g  Tig  vTrdp-^Et  dXddijrog  Kal  dyajjidpTrjTog,  ofuiXuty  citto 
KaOecpag,  Kal  VTvipTEpog  twv  OlKovp.EyiKu)y  ^vpo^wy,  iv  ulg  'iyEGTi  to 
aXdyOaffroyj  (Tvfi(j)(i}}'Ovaaig  tij  Tpa(f)fj  Kal  t^  'AiroffToXiK^  irapaCocrEi' 
7/  OTL  01  'AttocttoXol  i/7r?/jOs«)'  uvKToi  TTpog  v§piy  TOV  dyiov  TLyEvfxarog, 
TOV  (pojTiarayTog  kTriarjg  Tovg  Trctrrac*  y  otl  ovrog,  i)  kKelvog  6  llaTpi- 
dp-)(r]g  Kal  6  XIctTroc  Ea-)(oy  tu  7rpEat>E~ia  rijg  E^pag  ovk  cltto  ^vyo^iKov 
dyOpojTTivov,     a/W     kK     Oeiov,     ojg    XkyETS,  diKaiov,    Kal    ra   rovroig 

'O  A'.  a€€ctc.  "  'II  'Pw/zj?  ohooXojg  TrpoTidETai  rd  fJiETa^dX^  Tag 
dp-^dg  a{/r>/€-" 

'O  B'.   a€€ac.  "  ^Ettelc))   >/   ^XivpEyTiyri   ^vyo^og,   dvaKpiyaaa    Ta 

TOLavTUf  ijyiocTE  Tag  ^vm  ^EKKXrjaiag,  vnEXEi(j)dr](ray  M  TtVEg  e^m  Tijg 
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"  £i'(jjGeci)c,  rovrovQ  TrpoffKaXel  v  ay.   irar^jp  eiQ  T))i^  Trpotre^rj  0(\ovyU£-    ence, child 
"  piK})y  Iturocoi',  It  a  kcu  ovtol  irXrjpochoprjdei'reQ  li'djOuxm'."  of  Iiungei-, 

'r\    TT  '  a  rr '  ''''a  ^     '       o  '  -■      fraud,  vio- 

U    iuirpiapyjqt:.  Woaa   tppedrjaav    kcil   eypa(pr]aai'    kcitu    re   ^^/c    j         '  i-    i 

"  f^Xiopei'TLiniQ  ^v}'uCov,  iiui'oy  uTraidevrog  avQpbJTroQ  lvci')(j.Tai  v^  ayvov,    jj^  j^g' 

"  //  re  vji.  baiorriQ  ovk  iare.  it:  tuv  i^vkXov  tovtov.      Kat   i]h]  cnro  t>/C    swaddling 

"  reXevraiaQ   crvyecpLaaeojQ  Ike'lvov    tov    KaTr]vayKaa^i)ov    ^vvelpiov    clothes, 

''  ap^ajuirwr  rwr  cii'Teyi:X}](T£ioi',  airiQavEv  y  (Dt^Laaf-Lirr]  ei'djcrig  eiQ  tci 

''  (TTrapyui'a    rrjg. — 2uj'f^ptor,    (TvyKporrjOey    cici    Xoyovg    TrnXiTiKoiic, 

"  Xoyovg  Kcidapwg  yri'ivov  (TuiL.KJ)EpoyroCy  ical  uTroXi]L,av  elg  (TviuTrEpfKTfxa^ 

"  ETri^XijOei'  TvpoQ  Kaipov  oXlyoig  ricrl  rwy  yfJiEripioy  hci  XifiOKTO)'ia<;  teal 

"  7racrr]Q  (Mag  kcu  aivEtXrig  vivo  rov  tote  iraTrEvorrog^  tolovto  Evie^pLoy 

"  ov^e   TOV   uyiov    oyoptarog   ri/c   ^vyoCov    early    at,ioy.      Ka9'    //jU(7c    What  is  a 

"  OiKovfieyiK))  l^vyodog  kciI  OiKovfiEyiict)  'EtcKXyjiria   /cat   itXrjdLy))  Kado-    CEcuitk  iii- 

"  XLK6rr]g  iarl  kol  XiyErai  EKelyn  to   ayioy  kcu   adiparov  atbjia,  iy  to    ^^    Oonn- 

"  aye^apryrajc  rov  vXiKou   TrXrjdvajdov   avrov  crvyKecpaXcuovrciL  ayyij  // 

*'  CLcacTKaXia  rCjy  'ATroirroXwr,  Ka\  y  Triarig  7rcic77]g  roiriK^g  'RKKXycriag, 

*'  (TT-qni^QE'iacL  kcu  ftaaciyurdElaci  cnro  rj/e  def.LeXioj(TEU}g  ryg  ^EKKXyrxiag 

"  [JE^^pt  Tuiy  oKTO)  Trpwrioy  cilojyioy,  ey  o'lg  ol  TrarEpEc,  ryg  'AyaroXyg  k(u 

"  T))g  AvaEior,  kcu  cii  eTrra  kcu  fjtoyai   OiKOvfieyiKal   Kal   ciyLcorciraL  kcu    The  Seven 

"  Tryev/iiciTOKh'yTOi  '^ui'oh)i  (l)dEyyoyraL  ey  kcu  to  clvto  ovpciyioy  ^diyfici    fficumeui- 

"  tov  liLvciyyeXiov.   ^EKelycu  al  ^uyodoi  kcu  EKElrot  ol  (XE^cinfjUOL  YlciTEpec,    cal  Conn- 

"  u}y  yycocra  To7g  ndcuy  Eiffl  rci  (rvyypciftf.iaTCi,  yirEcrOcoaciy  6  cnrrcuarog    *^ 

"  KCU  a(T(j)aX))g  o^rjyog  ivavrog  ■^^piartayou   kcu  en-icTKOTrov  Trjg  AuaEiog^ 

*'  TOV  slXtKpirwg  noOovyrog  Kcii  lyrovyrog  n)y  EvayyeXiKijy  aXijdeut)'. 

"  'E/cetJ'o/  el(n   to   vwepraToy    Kpirypioy    TJjg    -yjpLarLayiKyg    aXrjdEuir. 

*'  'E/Cf7i/ot  ELffw  ?/  aa-(f)aX))Q  olog,  ec{)'  yg  lyvajiE^a  ya  (Tvyavrydwjj,Ey  iy 

"  rw    ciyiM    (fyiXiifxciTL   rrjg    loypLariKyg   hioaEiiig'    -rrag    ds   b    EKrog   Tijg 

"  rpo^tag  EKEi'yyg  TTEpiTropEVOfiEyog  dEiopiidi'iaETcu  rrap^   yfiwy  eKKEi'rpog 

"  KCU    aycipfioliog    Eig    to     ffvyKEyrpuKTcu    irEpi  kavrby    ra    fiiXr)    rrjr 

*'  opBoCo^ov  KaOoXiKyg   'EKKXrjcriac.      Ei  ^£   rv^^or   h'lot  rCjy   IvTLKujy 

"  ETriaKOTTOjy,     E-)(^oi^rEg     afji(pi€oXiay     irepi     riiwy     Zoyfiarodv     avrun'j 

"  OiXovat    va    avt'EXdojcri,    (TvyEpyiaQujaciy   kcu  uyadEiopEinorray  avra 

''  Kcidy^iipay,  ei  fwvXoyraL'  y/^E'ig  ohcEfxiciy  ui^icpL^oXiay  eyojJ-Ey  Trepl  rujy 

"  TrcirpoTrapah'jrijjy  Kal   cxyaXXoiwrwy  coyi.iaTU}y  ryg   evae^Eiag.      Kal    The  proper 

"  aXXtog  ^E,   (5  aetcLa/jLLOL    a€€a3ec,  TTEpl   OiKovjJEyiKyig    'Stvioiov    oyrog 

"  rod  Xoyov,  cey  dui(j)EvyEi  [DE^aiujg  T))y  f-uyj^iyy  vjjuiy,  on  al  OlKOVfXE- 

"  7  LKcu   ^{jyocot   aXXiog  rrojg   ffvyEKporovyro,   i)   OKiog  yly  ^EKlipv^y  y    CEcun 

"  A.  M.      ^Eay  6  ryg  'Vojf.iyg  MaK.  Tlawag  rjairdi^ero  ryy  cnro(TToXiK))y   cal  Couii- 

''  IcroTifjiiay  kcu  laacEXcpUiy,  EirpEirEy,  ojg  iy  'iaoig  'iaog  ryy  a^iay  kcu    cil. 

"  TTpQjTog  rrj    ryg    'idpag   tc'i^el  Kara   KayoyiKoy   dnauoy,   r'  aTrevdvi'i] 

"  ypd/jfia  lliairEpoy  rrpbg  EKaaroy  rwy  IlaTpuipx<^y  kcu  rojy  IlvyoEujy 

"  ryg  'AyaroXyg,  ov)^  tVa  Ein^ciXr)  EyKVKXlwg  Kcil  ^yfiomoypcubiKoJCj  wg 

"  -ciyTU)y"Apx^^  '-""^  AeaTToryg,  aXX'  u'a  Epioryffrj  ahX({)Ovg  aceX^oc, 

"  IcTOTLjiog  TE  Kal  l(To^c\df.uoc,  eI  crvyEyKph-ovcu,  TTOv  Kcil  TTuiQ  Kal  OTToiag 

"  Ispcig    l^vyocov  ryy   ovyKporymy.      Tovrioy  ovrojg  Eyoyrioy^   y  ctra-    Christian 

^^  ?pafXE~ia6e    kcu    vjje'ig    elg    ryy    laropiay    Kal    tig    rag    OlKOv/.iEyiKag    wmty  must 

"  2vvo(^ovf,  iVa  laropiKiog  KciropOcod^  y  Kcipa  irdyrajy  TroOovfiii'y  dXydyg    J,^g|.^^°JJ.y^ 

"  Kal  j(^pu7roavXXEKrog  hojmg,  y   wciXiy   apKErrdyrroj^iEQa   elg   tciq   yf-iCoy    grounds. 

X  X  2 
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^'  ^ir]r£Ke7g  izpocrEv^aQ  Koi  derjasig  vrrep  riJQ  elptjyijg  rov  ffvinravroQ 
"  icofffiov,  T}]g  evoTadeiaQ  tCjv  ayiMV  tov  Geou  ^EKi^rjaiuiv,  kcu  rrjc  riijv 
"  TTcWrwj^  ei'ojaeojg  '  iv  3e  TOiavrrj  TrepiTTTOjaet  fierci  Xv7rr]Q  dLCi^e^aiovfiEV 

"   VjllV,  OTL  TTSpLTTrjV  Kul  aKfipTTOP    VOfxi^OfXEV  Tt)v  T£  TTjOOlT/cXrjCrt  l^  KUt  OTTEp 

*'  (rui'E7n(f)ipET£  ETVLaToXifiaiov  TOVTO  ^uXXaoior." 

'O  A'.  ctS^cic.      ''  Avi'dTUL  upci  yE  fiovY}  1]  7cpo(TEvyj]   ra  KaropQwcrr] 

''    T)]V   EVb)(nV  y    ''AadEVOVVTOQ   TLVOQ    aj'OpUJTTOV,   EL   Kul   CilT EKO e\6 JIeO CI   T)]V 

"  dEpciTTEiay  avrov  irapa  rov  Qeov,  koX  ettl  tovt(o  aiTEvdvvofiEV  ekteveaq 
'*  EV-^liQ  Kcu  dErjn-Eic,  ojiHi}£  oh  XEiirofiEV  ra  TrpofjLT^dEvacjyEr  ahrco  K(d 
"  larpov  KCU  larpiKct.^' 

•'  'O  HaTpLap-^^rjQ.     '^  U-Epl  OprjffKEvriKun'  kuI  Trrfu/ictrifcwv  ruarjfiuruy 

"  TOV  \6yov  oi^TOQj  fioi'OQ  6  TTCiVToy ywoTrjQ  Kcil  Tfjg   kavTOv  ^RkkXi-jgiuq 

"  6EiJ,E\i(i)Ti)g  Kal  TEXEiojrijQ  XpLcrroQ  o   Kvpiog   yiyoxTKEL  aKpi€,u)g  rig  o 

"  poauiv  Kal  KciTci  ttoctov  vo(Te~l  koL  OTToloy  TO  el^og  Trjg  voaov  kcu  oTroloy 

"  TO  KaTctXXrjXoy  (^apfjiaKoy.      Aia  tovto  TraXiy  £7raraXa^€ftro/iej',  on 

"  avctyKi]  "Kaaa  irpoaEV^iig  kcu  TvpoaEvyj^g  dEpjxrig  kcu  a^LaXEiKTov  Trpog 

"  Tuy  Kvpioy   ynivy,    n)y   AvToayciirrjy,    tVa    ToTg  Trafftv  EjiiryEvmi  tcl 

"  OEOCpiXrj  KCU  aojTijpui.^' 

Theinvita-         Taura  Eiirovfra  )/  A.  0. 11.,  kyETEiXaTO  rco  ivapaKaQT^fXEvo)  kcu  EpiurjyEv- 

tioii  re-  Qpfi  Tovg  Xoyovg  civtov  TciXXifTTi  M.  UpcoroavyKEXXo),  uci,  XctSwr  c'itto 

turned  to      rov ayuKXivTpov  T6cj)vXXc(hoy,  ETrirrTpEXprj  civto  Eig  Toy  ^oyra  TOTroTyjprjrijy 

^         TOV  K.  Upovyoi'T]     KCU  ovrojg  ayaaTciyrEg  kcu   ctirocoyTEg  Toy  ctyrjKoyTct 

(TE^acrjAoyj  kcu  cf)LXoci)p6yMg  ayTL')(cupETr]QEyTEg  vtto  Trjg  A.  O.  IT.,  £s?/X0or, 

Kal   (TvyolevdEyTEg    Eojg  TJjg    KXifiuKog    vwo   tov    M.   UpioToavyKiXXov, 

cnrrjXdor, 

'AyciToXiKog  'AoTj/p,  12  'OKrivftpiov. 
"Erog  H'.  1868.  Wpid.  612. 

TRANSLATION. 

(Extracted  from  the  Official  Account  of  the  Protosyncellia.) 

"  The  discussion  at  the  Patriarch's  Palace  concerning  the  invi- 
"  tation  to  the  Council  to  be  held  at  Rome. 

"  On  Thursday  in  last  ^veek  (October  3rd),  two  priests  of  the 
"  company  of  Monsignor  Brunoni,  the  envoy  of  his  Holiness  the 
"  Pope  of  Rome  at  Constantinople,  came  to  the  Protosyncellia,  and 
"  requested  an  audience  with  the  Most  Holy  Patriarch,  on  the  part 
"  of  Dom  Testa,  as  representative  of  M.  Brunoni,  now  absent  at 
"  Rome.  The  time  appointed  for  the  interview  was  between  nine 
"  and  ten  on  Saturday,  October  5th. 

"  About  ten  o'clock  on  Saturday,  Dom  Testa  arrived,  accom- 
"  panied  by  three  other  priests,  of  whom  one  spoke  Greek  a  little  ; 
"  all,  however,  spoke  French.  After  interchange  of  salutations  at 
"  the  Protosyncellia,  they  were  conducted  to  his  Holiness. 
'•  Having  entered  the  presence  of  his  Holiness  and  kissed  his 
"  hands,  they  took  their  seats  at  the  kindly  invitation  of 
"  the  Patriarch.      While  his   Holiness   was  proceeding   with    the 
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"  customary  expressions  of  kindness  and  goodwill,  they  all  rose,  and 
"  Dom  Testa  took  from  his  bosom  a  letter,  tied  with  gold  cord,  and 
"  in  a  purple  cover,  and  handed  it  to  the  Patriarch,  while  the  priest 
"  next  to  him  said,  in  Greek  '  In  the  absence  of  Monsignor 
"  Brunoni,  we  come  to  invite  your  Holiness  to  the  (Ecumenical 
"  Council  to  be  held  at  Rome  in  the  next  year,  on  the  8th  of 
"  December,  and  therefore  v,-e  call  on  you  to  accept  this  present 
"  written  summons.' 

"  His  Holiness  having  indicated  by  a  motion  of  the  hand  that 
'^  the  gold-fastened  epistle  which  Dom  Testa  brought  should  be  laid 
''  on  the  desk,  and  that  they  should  be  seated,  addressed  them  in  an 
"  earnest  tone  indicative  of  paternal  love  and  kindness.  '  If  the 
'^  daily  papers  of  Rome  and  others  deriving  information  from  them 
"  had  not  published  the  letter  of  summons  of  his  Holiness  to  the, 
''  as  you  call  it,  (Ecumenical  Council  at  Rome,  and  if  we  had  not 
"  consequently  known  the  object  and  contents  of  the  letter  and  the 
"  principles  of  his  Holiness,  we  would  thankfully  have  received  the 
*'  letter  sent  from  the  Patriarch  of  old  Rome,  expecting  thence  to 
"  obtain  some  information.  Since,  however,  the  letter  of  summons 
"  already  published  in  the  newspapers  has  revealed  the  principles  of 
"  his  Holiness  (b) — principles  utterly  abhorrent  from  those  of  the 
"  Orthodox  Eastern  Church — on  this  account  at  once  sorrowfully 
"  and  straightforwardly  we  tell  your  Reverence  that  we  cannot 
"  receive  either  such  a  summons  or  such  a  document  from  his 
"  Holiness,  assuming  as  he  does  the  same  principles  as  have  always 
''  been  assumed  by  Rome — principles  antagonistic  to  the  spirit  of 
"  the  Gospels  and  to  the  teaching  of  the  (Ecum_enical  Councils  and 
"  of  the  Holy  Fathers.  His  Holiness  having  taken  the  same  step 
"  also  in  1848,  provoked  the  Orthodox  Eastern  Church  to  make 
"  answer  by  an  encyclical  letter,  showing  distinctly  and  clearly  the 
"  opposition  of  the  principles  of  Rome  to  the  traditional  and  Apo- 
"  stolic  ones — the  answer  to  which  not  only  did  not  please,  but  also 
"  gave  offence  to  his  Holiness  ;  and  that  his  Holiness  was  really 
*'  offended,  the  counter  reply  from  him  clearly  showed.  And  since 
*'  his  Holiness  evidently  will  in  no  wise  deviate  from  his  own 
"  position,  neither  (by  Divine  grace)  have  we  deviated  from 
''  ours,  we  do  not  wish  to  occasion  to  him  fresh  offence  to  no 
*'  purpose,  nor  can  we  endure  to  re- open  old  wounds  and  stir  up 
"  again  extinct  hatreds  by  questions  and  disputings  of  words 
"  which  end,  for  the  most  part,  in  breaches  and  ill-will — whereas 
"  rather  either  of  us  has  need  at  this  time,  if  ever,  of  evangelical 
"  and  common  love  and  sympathy,  on  account  of  the  many  and 
"  various  dangers  and  trials  which  surround  the  Church  of  Christ. 
"  Nor,  again,  is  any  mutual  understanding  or  discussion  in  Council 


(6)  The  doctrine  of  the  Immaculate  Conception  has  been  condemned 
as  "  new  and  false  "  by  the  Greek  Church.  See,  too,  /;  cpcovrj  r/}?  opBobo^ias, 
104-6. 
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"  possible  unless  there  exist  first  tlie  comnion  basis  of  tlie  same 
'•  principles  acknowledged  by  both.  And  further,  our  opinion 
"  is  that  the  most  successful  and  least  irritating  method  of  solving 
''  such  questions  is  the  historical  method.  Since  it  is  manifest 
"  that  there  was  a  Church  in  existence  ten  centuries  back  which 
''  held  the  same  doctrines  in  the  East  as  in  the  West,  in  the  Old  as 
"  in  the  new  Rome,  let  us  each  recur  to  that  and  see  which  of  lis 
*'  lias  added  aught,  which  has  diminished  aught  therefrom ;  and  let 
"  all  that  may  have  been  added  be  struck  off,  if  any  there  be,  and 
"  wherever  it  be ;  and  let  all  that  has  been  diminished  there- 
"  from  be  restored,  if  any  there  be,  and  whatever  it  be ;  and  then 
'*  we  shall  all  imperceptibly  find  ourselves  united  in  the  same 
"  symbol  of  Catholic  Orthodoxy  from  which  Rome,  in  the  latter 
"  centuries,  ever  strays  further,  while  it  takes  pleasure  in  widening 
"  the  breach  by  ever-new  doctrines  and  decrees  at  variance  with 
"  holy  tradition.' 

"  First  Priest,  Dom  Testa. — '  What  opinions  discordant  with 
"  tradition  does  your  Holiness  intend  ?  ' 

"  The  Patriarch. — '  To  omit  details,  we  cannot  (so  long  as  the 
"  Church  of  the  Saviour  is  on  the  earth)  admit — that  there  is  in  the 
"  Universal  Church  of  Christ  any  bishop,  supreme  ruler,  and  head 
"  other  than  the  Lord ;  that  there  is  any  Patriarch  infallible  and 
"  unerring,  speaking  ex  cathedra,  and  above  QEcumenical  Councils, 
"  in  which  latter  is  infallibility,  when  they  are  in  accordance  with 
"  Scripture  and  Apostolic  tradition  ;  that  the  Apostles  were  unequal 
"  (in  contempt  of  the  Holy  Ghost,  Who  enlightened  them  all 
"  equally)  ;  or  that  this  or  that  Patriarch  or  Pope  had  pre-eminence 
"  of  See,  not  by  human  and  synodical  arrangement,  but  (as  you 
"  assert)  by  Divine  right,  and  other  similar  points.' 

"  The  Fourth  Priest. — '  It  is  not  proposed  that  Rome  should 
"  change  her  principles.' 

"  The  Second  Priest. — '  Since  the  Council  of  Florence,  having 
"  examined  such  points,  united  the  two  Churches,  but  still  some 
"  individuals  were  left  out  of  that  union,  these  it  is  whom  the  Holy 
"  Father  invites  to  the  approaching  OEcumenical  Council,  that  these 
"  also  may  be  perfectly  united.' 

"  The  Patriarch. — '  None  but  an  uneducated  man  (and  your 
"  Reverence  belongs  not  certainly  to  this  class)  can  by  possibility  be 
"  ignorant  how  many  things  have  been  spoken  and  written  against 
"  the  Council  of  Florence.  And  immediately  alter  the  last  Session 
"  of  that  compulsory  assembly  disputes  arose,  so  that  the  forced 
"  union  died  in  its  swaddling-clothes.  An  assemblage  collected  on 
"  political  grounds,  on  grounds  purely  of  worldly  interest,  and  which 
"  ended  in  a  decision  imposed  for  a  time  on  some  few  of  our  Church 
"  by  dint  of  starvation  and  every  kind  of  violence  and  threat  by  him 
"  who  was  then  Pope,  such  an  assembly  is  not  even  worthy  of  the 
"  sacred  name  of  Council.  According  to  us,  an  CEcumenical  Coun- 
"  cil,  an  CEcumenical  Church,  and  true  Catholicity  is,  and  is  defined 
"  to  be,  that  holy  and  undefiled  body  in  which  (independently  of  its 
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"  material  extent)  the  sum  of  tlie  pure  teaching  of  the  Apostles  is 
"  held,  and  the  faith  of  the  whole  Church  on  earth,  as  it  was  esta- 
"  blished  and  thoroughly  tried  for  the  first  eight  centuries  after  the 
"  foundation  of  the  Church,  during  which  period  the  Fathers, 
"  both  of  the  East  and  West,  and  the  Eeven  and  only  (Ecumenical 
"  and  most  holy  and  inspired  Councils,  speak  one  and  the  same 
"  heavenly  utterance  of  the  Gospel.  Let  those  Councils,  and  those 
"  reverend  Fathers  whose  w^ritings  are  familiar  to  all,  be  the  safe 
''  and  unerring  guide  of  every  Christian  and  bishop  of  the  West  who 
"  honestly  longs  and  seeks  for  Gospel  truth.  They  are  the  high- 
'"  est  touchstone  of  Christian  truth.  They  are  the  safe  path  on 
'*  which  we  can  meet  with  the  holy  kiss  of  unity  of  doctrine.  But 
"  every  one  who  travels  outside  of  that  path  will  be  regarded  by  us 
"  as  incapable  of  forming  the  centre  around  which  to  gather  the 
"  members  of  the  orthodox  Catholic  Church.  But  if  haply  any  of 
"  the  Western  bishops  have  doubts  regarding  any  of  their  doctrines, 
"  and  wish  to  meet,  let  them  meet  and  discuss  them  every  day  if 
"  they  please.  We  have  no  such  doubts  regarding  the  traditional 
"  and  unalterable  doctrines  of  religion ;  and  moreover,  Reverend 
"  Fathers,  it  being  a  question  of  an  (Ecumenical  Council,  it  surely 
"  does  not  escape  your  memory  that  the  (Ecumenical  Councils  were 
"  convened  in  other  fashion  than  as  his  Holiness  has  convened  this. 
"  If  his  Holiness  the  Pope  of  Rome  had  respect  to  Apostolic  equality 
"  and  brotherhood,  it  were  fitting  that  (as  an  equal  among  equals  in 
"  point  of  dignity,  but  first  by  canonical  right  in  rank  of  See)  he 
"  should  have  directed  a  separate  letter  to  each  of  the  Patriarchs 
"  and  Synods  of  the  East,  not  that  he  should  in  encyclical  and  public 
"  form  impose  it  as  though  he  were  lord  and  master  of  all,  but  that 
"  as  a  brother  to  brethren  equal  in  honour  and  station,  he  should  ask 
*^  them  if,  how,  where,  and  under  what  conditions,  they  would  agree 
"  to  the  assembling  of  a  Holy  Councih  This  being  so,  either  do 
"  you  too  recur  to  history  and  the  General  Councils,  in  order  that 
"  oa  historical  grounds  may  be  restored  the  much-longed-for  true 
"  and  Christian  unity,  or  we  will  again  content  ourselves  with  con- 
"  tinual  prayers  and  supplications  for  the  peace  of  the  whole  world, 
''  the  security  of  the  holy  Churches  of  God,  and  the  union  of  all 
''  Christendom;  but  in  the  present  circumstances,  we  assure  you, 
"  with  sorrow,  that  we  consider  the  convening  of  the  Council  vain  and 
"  fruitless,  as  also  this  epistolary  document  which  you  have  brought.' 

"  Fourth  Priest. — '  Is  prayer  alone  then  able  to  restore  imity  ? 
"  If  a  man  is  sick,  even  while  we  expect  the  healing  to  come  from 
"  God,  and  for  this  end  offer  earnest  prayers  and  supplications,  yet 
"  we  neglect  not  to  provide  for  him  a  physician  and  remedies.' 

"  The  Patriarch. — 'As  we  are  speaking  of  religious  and  spiritual 
"  diseases,  only  the  Omniscient  Founder  and  Perfecter  of  His  own 
"  Church,  Christ  the  Lord,  knows  of  a  certainty  who  it  is  that  is 
"  sick,  how  grievous  the  sickness  is,  what  is  the  form  of  the  disease, 
"  and  what  the  corresponding  remedy.     Wherefore  we  again  repeat 
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''  there  is  every  need  of  prayer,  fervent  and  unceasing  prayer,  to 
"  onr  Lord,  who  is  love  itself,  that  He  will  inspire  all  with  love  to 
"  God  and  every  blessing  of  salvation.' 

*'  Having  thus  spoken,  his  Holiness  ordered  the  Protosyncellus 
''  (who  had  sat  next  him,  and  interpreted  his  words  in  French)  to 
''  take  the  document  from  the  desk,  and  give  it  back  to  therepresen- 
"  tative  of  Monsignor  Brunoni,  who  had  delivered  it;  and,  so  rising 
"  up,  they  made  due  reverence  ;  and,  having  received  a  kind  farewell 
"  from  his  Holiness,  they  left  the  room  and  departed,  accompanied 
''  to  the  staircase  by  the  Protosyncellus." 
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Abdication  of  Sovereign,  Ambassador's 
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Jurisdiction  of,  in  a  Suit  for  Wages 
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ih.  Towns  subject  to  Authority  of 
Country  wherein  situate,  having  Eight 
of  Embassy,  160.  Eight  of  Embassy 
in  Usurper,  160.  Sovereign  abdicating, 
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sador of  Mary  Queen  of  Scots,  Case  of, 
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regarding,  161, 162.  Eight  of  Embassy, 
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States,  ib.  No  Obligation  to  send  or 
receive,  177.  State  bound  to  give 
Audience  to  ximbassador,  ib.  May  re- 
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ous Purpose,  178.  Cannot  refuse  Am- 
bassador on  the  Ground  of  Sex,  ib. 
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own  Subjects  as  a  foreign  diplomatic 
Agent,  180.  Exile  appointed  Am- 
bassador to  his  own  Country,  181. 
A  State  may  refuse  to  receive  a 
criminal,  ih.  Not  necessary  he  should 
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of  State  to  which  sent,  ib.  Offence 
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to  all  Societies,  190.  Inviolability 
of,    acknowledged  by  the    Israelites, 
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racter by  the  Egyptians,  191. 
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Criminal  Jurisdiction  with  regard  to 
Legate  and  his  Suite,  195.  Earliest 
Instance  of  Resident  Ambassadors, 
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ib.  Household  of,  200.  Not  affected 
by  the  breaking  out  of  War,  201 

Inviolability — Criminal  Law. — Case  of 
the  Dutch  Ambassador  for  mal-admi- 
nistration  of  Testamentary  Trust,  202. 
Case  of  Ambassador  of  Mary  Queen 
of  Scots,  205.  Case  of  Mendoza, 
Spanish   Ambassador,  for  Conspiracy, 

206.  Case  of  L'Aubespine,  French 
Ambassador,  for  Conspiracy,  ib.  Case 
of  one  of  the  Retinue  of  Due  de 
Sully,  French  Ambassador,  for  Murder, 

207.  Case  of  Inoyosa  and  Colonna, 
Spanish  Ambassadors,  for  Libel,  208. 
Case  of  M.  de  Bass,  French  Minister 
to  Cromwell,  for  Conspiracy,  209. 
Case  of  the  English  Ambassador  at 
Constantinople,  ib.  Case  of  Gyllen- 
burg.  Swedish  Ambassador.  for 
Conspiracy,  210.  Case  of  the  Earl  of 
Holdernesse,  English  Ambassador  to 
Venice,  ib.  Case  of  M.  Van  Hoey, 
Dutch  Ambassador,  211.  Case  of 
Da  Sa,  Brother  to  the  Portuguese 
Ambassador  in  England,  for  Murder, 
ib.    Case  of  the  Prince  of  Cellamare, 


AMB 

at   the    Court   of  France,    for     Con- 
spiracy,     213.       Ambassador      com- 
mitting  Assault,  214.     Privileges    of 
Ambassador  extend  to  his  Suite,  21;"). 
Inviolability  of  Ambassador  in  Transil 
through  a  third  State,  215 
Exterritoriality. — Civil  Jurisdiction,  Ex- 
emption of  Ambassador  from,  219.   As 
to  Exemption  of  personal   Property, 
221.     Of  real  Property,  z6.    Dwelling- 
house  of  Ambassador,  222.  Ambassador 
])ecoming    a    Trader,   Exceptions    as 
to  personal  Property,  ib.    Ambassador 
acting  as  a  Trustee  or  Executor,  224, 
Ambassador  becoming  Plaintiff  in  a 
Cause  in  Court  of  foreign  Country,  ib. 
Liable  to  counter  Demands,  225.     De- 
fensive Jurisdiction  over  Ambassadors, 
ib.     Privileges  of  Exterritoriality  ex- 
tended to  Wife  of,  226  ;  to  his  Family, 
ib. ;    to   his    Suite,    ib.     Waiving    of 
Privileges  by,  ib.     Right  of  Secretary 
of  Legation   to   Privileges,   227-230. 
Of  Secretary  to  the  Embassy,  ib.     De- 
cisions on  Statute,  7  Anne,  c.  12,  as 
to  Privileges  of,  from  Arrest  or  Pro- 
cess,   227.     Passport    of,  refused    for 
Non-payment  of  Debts — Case  of  Baron 
de  Wrcch     at    French     Court,    230. 
Practice  of  Great  Britain  in   relation 
to,  237.     Decisions  on  Exceptions  to 
the  general  Rule,  ib.   Ambassador  of 
Peter   the    Great,    Czar  of   Muscovy, 
arrested  in   London    for    Debt,    235. 
Statutes  passed  by,  and  Decisions  of 
the    United    States    respecting,    236. 
Law  of  France  as  to  Privileges  and  Ex- 
territoriality of,  ib. ;  of  Spain,  237  ;  of 
Portugal,  ib. ;  of  Russia,  238  ;  of  Ger- 
man Powers,  ib. ;  of  the  Netherlands, 
289 ;  of  Denmark,  ib.  Exemption  of, 
from     Taxation      and     Duties     upon 
Articles  imported   for   his   own  Use, 
239.     Different  Nations  have  different 
Regulations    respecting,    ib.     Roman 
Law  in  regard  to  Immunity  not  ex- 
tended  to  real  Property,  240.      Car- 
riage of,  241.     Hotel  of.  Asylum  for 
Offenders,   ib.      Case     of    Ripperda, 
Minister  of  Philip  V.,  taking  Refuge 
in   Hotel  of  English  Ambassador   at 
Madrid,  242.     Of  Springer,   Swedish 
Merchant,  taking  Refuge  in   Hotel  of 
English  Ambassador  at  Stockholm,  243. 
Purchase  of  Residence  for  Ambassador 
in  foreign  Country,  ib. 
Beligion  of. — Right  to  exercise  the  Rites 
of  his'  own  Religion,  244.     Language 
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in  which  religious  Service  to  be  per- 
formed, 244.    By  Chaplain  in  the  Hotel 
of  Ambassador,  sanctioned   by  inter- 
national Usage,  on  certain  Conditions, 
ih.   Protestant  Chapels  of  Ambassador 
at  A^ienna  ordered  by  Joseph  II.  to  be 
closed,  245 
Different  Classes  of  Piih/ic  Ministers,  216. 
Legates  a  latere  distinct  from  Nuncios, 
248 
Ordinary  and  Extraordinary,  249.     May 
be  accredited  to  various  States  at  the 
same  Time,  249.     Power  to  negotiate 
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monies by  Sovereign  of  Foreign  Court, 
261 
Missio7i  of,  262.     Custom  on   Eecall  of 
Ambassador,  263.     Death  of,  ib. 
America— 
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Members  of  the  Community  of  States, 
72 
Dependencies. — Jus  Legationis  granted  to 
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with  Rome,  443.  Title  of  Minister  of, 
at  Constantinople,  249 
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Church,  354 

Bishops,  Powers  of,  344 

Blackstone,  Commentaries,  59,  204,  235 

Bluntschli,  Droit  international  codifie 
(1870),  47,  50,  135,  136,  139,  147,  269. 
271,  277,  412 

Bodinus,  De  KepuLlica,  59 

Bondholders,  foreign,  Circular  of  Lord 
Palmerston  as  to  the  position  of,  9. 
Letter  of  Mr.  Hammond  respecting 
(1871),  12 

Boniface  (St.),  Abp.  of  Maycnce,  360 

.  VIIL,  371,  378,  386 

Bonn,  Conference  at,  491 

Bossuet,  Declaratio  Cleri  Gallieani,  403 

Botschaftcr,  246 

Bougeant  (Pere),  Histoire  du  Traite  de 
Westphalie,  424 

Bourbon  (Cardinal  de),  525 

Bowyer's  Eeadings,  97 

Boyer's  Annals  of  Queen  Anne,  235 

Bramhall's  Just  Vindication,  354 

Brazil,  Eegulations  of,  respecting  Consuls, 
312 

Bre'^lau,  Treaty  of,  80 

Briefs,  Papal,  436 

Bristol  (Bishop  of), Plenipotentiary  at  Peace 
of  Utrecht,  252 

Broom's  Legal  Maxims,  94 
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Cambray,  Peace  of  (1529),  81.  League  of, 
signed  by  Margaret  of  Austria  in  the 
name  of  Charles  V.,  179 

Camden's  Hist,  of  Elizabeth,  137,  161,  206, 
207 

Campo  Formio,  Peace  of,  37 

Canals,  Ship,  Treaty  between  Great 
Britain  and  the  United  States  as  to 
Neutrality  of,  93 

Canning  (Mr.),  Speech  of,  on  the  Indepen- 
dence of  South  America,  22,  23 ;  on  the 
Address  of  the  King's  Speech  on  Opening 
of  Session  (1822),  27.  Eeply  of,  to  Re- 
monstrance of  Spanish  Minister  on  Re- 
cognition of  South  American  Republics, 
29-32.     Administration  of,  67 

Canning  (Sir  Stratford),  495 

Canon  Law.     8ce  Corpus  Juris  Canonici 

Canterbury  (Abp.  of j.  Letter  of,  to  Jeru- 
salem, 511,  537 

Caraffa,  Papal  Legate,  Henry  II.  of  Franco 
absolved  from  Obligation  of  Oath  by,  82 

Cardinal  Ambassador,  double  Allegiance 
of,  345 

Cardinals,  514-526 

Castillo,  Council  of,  242 

Castro  (Gabriel  Pereira  de),  459 

Cavour  (Count),  Note  of,  to  Sardinian  Minis- 
ter at  Berlin,  1860,  470 

Cellamare,  Case  of,  for  Conspiracy,  213 

Ceremonials,  Maritime,  51 

Chace  (Judge  of  American  Court),  Opinion 
of,  respecting  the  Construction  of  Treaty 
of  Peace  with  Great  Britain,  124 

Chalcedon,  Council  of,  538 

Chalmers,  Collection  of  Opinions,  130 

Charlemagne,  361 
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Charges  d' Affaires,  what  Class  of  Ministers, 
250.  Ceremonials  due  to,  ih.  Their 
Letters  of  Credence,  to  whom  addressed, 
255,  256.  Arrival  of,  at  foreign  Court, 
notified  to  Minister  for  Foreign  Affairs, 
260 
Charles  I.,  183 

II.,    Ambassador    of,   rejected   by 

France,  161 

VI.  (Emperor),  89 

VIII.  408 

Charles-le-Martel,  359 
Chateau  Cambresis,  Peace  of  (1550),  81 
Chatillon  (Cardinal  de),  525 
Che-foo,  Convention  of  (1876),  283,  341 
China,  Treaties  between,  and  other  Nations 
with  respect  to  Consuls,  283.     Consuls 
in  the  free  Ports   of,   340.     Powers    of 
Ditto,  ih. 
Chouans,   the.  Negotiation  of  the   French 

Government  with,  167 
Christian  Countries,  modern  Consulates  in, 

270 
Christina,  ex-Queen  of  Sweden,  149,  150 
Chrysostom  (St.),  344 
Church,    Connection   of,  with   State,   346. 
Collegium  licitum,  351.     Under  Constan- 
tine,  352,  393.     Identity  of,  with  State, 
363.     Collision  between,  and  State,  368. 
See  Eeligion 
Churches,  Catholic,  not  in  Communion  with 
"Rome — Greek,    English,    Scotch,    Irish, 
Colonial,  American,  493 
Cicero,  De    Officiis,  70,  100.     De  Finibus, 
105.     De  Invent.,  108.     Phil.,   167.     In 
Verrem,   218.     De  Leg.,  347,   349.     De 
Div.,  349 
Civilians,  Opinions  of,  on  certain  Questions 
relating  to  Privileges   of  Ambassadors, 
161,    162.     On    Ambassador   aiding    in 
Treason  against  Sovereign  to  whom  sent, 
205 
Citizens,  Protection  of,  in  foreign  Countries, 

3,  8 
Civil  Jurisdiction,  Exemption  of  Ambassa- 
dors from,  in   Countries  to  which  accre- 
dited, 220 
Clarendon  (Lord),  Eemarlcs  of,  in  House  of 
Lords,  as  to  Treaty  between  Austria  and 
the  Porte  (1853),  79 
Clarendon,   Constitutions    of  (1164),    369, 

490 
Clement  V.,  371,  388,  402 

VI.,  402 

VII.,  82 

XIIL,  435 

XIV.,  435. 

ClemcntinDs.     See  Corpus  Juris  Canonici 


CON 


Clothaire,  Constitution  of,  366 
Clunet,  Du  defaut  de  validite  de  plusieurs 
Traites  diplomatiques  conclus  recemment 
par  la  France,  68 

Code.  Sec  Roman  Law.  Napoleon,  237. 
De  Commerce  (French),  311 

Coke  (Lord),  Institutes,  183,  203 

Colletta,  Storia  del  Eeame  di  Napoli,  460 

Collier's  Ecclesiasticiil  History  of  Great 
Britain,  369,  500,  501 

Collision  of  Treaties,  126.     See  Treaties 

Colonna  (Spanish  Ambassador),  Case  of,  for 
Libel  against  Duke  of  Buckingham,  208 

Colours,  Orders  of  British  Crown  to  Ships 
of  War  as  to,  55.  Case  of  the  Muster  of 
the  Steamship,  Lord  of  the  Isles,  for 
carrying  illpgal  Colours,  ib.  Penalty 
for  hoisting  prohibited  Colours,  ib.  5Q 

Comity,  with  respect  to  commorant 
Foreigners,  4 

Comyns,  203 

Concordata.  ^iS'cc  Papacy.  Ilii-tory  of,  104. 
German,  411 

Concordat,  of  (1855),  between  Austria  and 
Kome,  447;  of  (1859),  ceases  (1870),  be- 
tween Rome  and  Spain,  455;  of  (1857), 
with  Portugal,  459  ;  with  Wurtemburg 
(1857),  488 

Confirmation  of  Treaties,  Modes  of,  81 

Confiscation  of  Debts  due  to  British  Sub- 
jects by  French  Government,  14,  15 

Congress  of  Vienna.     See  Vienna 

Congresses,  at  which  Sovereigns  and  Re- 
presentatives have  met,  58 

Consolato  del  Mare,  266 

Constance,  Council  of  (1414),  403 

(Cardinal  de),  525 

Constantine,  Church  under,  352.  Division 
of  the  Roman  Empire  by,  into  four  Pre- 
fectures, 353 

Constantinople,  English  Ambassador  at. 
Case  of,  209.  Patriarch  of,  353.  Rela- 
tions with  Russian  Church,  537,  538 

Consuls — 

Historical  Introduction,  265.     Character 
and  Functions  imparted  to,  ih.     Insti- 
tution of  Consulates,  ib. 
Modem  Considates  in  Christ ia7i  Coimtrics, 

270.  Entitled  to  special   Protection, 

271.  Enquiry  into  the  Constitution  of 
the  Consular  Service  by  a  Committee 
of  the  House  of  Commons,  271,  279. 
Not  entitled  to  Privileges,  &c.,  of  a 
Bcpresentaiivc  of  State,  264.  Not 
furnished  with  Credentials,  except 
when  also  Charges  d^  Affaires,  ib. 
Amenable  to  criminal  and  civil  Juris- 
diction of  foreign  State,  ih.     Places  of 
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Consuls — continued. 

Worship  in  their  House,  rarely  ac- 
corded, 272,  At'rest  and  Imprison- 
ment of,  273.  Case  of  Imprisonment 
of  Mr.  Pritchard,  British  Consul  at 
Tahiti,  by  French  Commandant,  273. 
Privileges  of,  275.  Acts  relating  to 
foreign  Consuls  in  British    Territory, 

275.  Extent  of    their    Jurisdiction, 

276.  Cases  in  American  Courts  as  to, 

277.  Consul  trading,  278.  Natives 
of  the  State  to  which  sent  sometimes 
appointed,  279.  Appointment  of  Vice- 
Consuls,  who  by,  ih.  Treaties  relating 
to.  List  of,  280.  Usage  of  Nations 
derived  from  said  Treaties,  28i.  Trea- 
ties illustrating  Status  of  Consuls,  285 

Duties  and  Powers  of,  287.  Law  of 
United  States  respecting,  287.  In- 
structions to,  issued  by  Great  Britain, 
288.  Appointment  of,  289.  Eights 
and  Privileges  of,  290.  What  Flag 
they  may  hoist,  291.  Statutes  re- 
lating to,  291.  Slave  Trade  Acts,  292. 
Duties  of,  in  respect  to  British  Ships 
in  Foreign  Parts,  292,  303-311 ;  in  re- 
spect to  Trade  and  Commerce,  293. 
Advice  and  Assistance  to  be  given  by, 
to  British  Subjects,  293.  Naturalised 
British  Subjects  to  bo  treated  as 
British  Subjects  by,  294.  To  corre- 
spond only  with  Local  Authorities, 
295.  Certificates  granted  by,  296. 
Vice-Consuls,  Consular  Agents  and 
Pro-consuls,  297.  Powers  of,  with 
respect  to  Marriages,  300.  Amended 
Instructions  to,  issued  (1877).  309.  Re- 
gulations respecting,  promulgated  by 
foreign  Powers  for  the  Direction  of 
their  Subjects,  311.  ConsuLir  Re- 
gulations of  the  United  States  (edition 
of  1881),  312 

Decisions  of  Municipal  Tribunals  as  to 
Drivilegcs  of,  326.  Arrest  of  the  Dutch 
Consul  by  the  Governor  of  Cadiz,  ih. 
Claim  of  the  Dutch  for  the  Privileges 
of  an  Ambassador  for  their  Consul  at 
Genoa,  326.  Quarrel  between  Republic 
of  Venice  and  Papal  Government  on 
account  of  Outrages  on  Consuls  of 
Republic,  327 

(France)  Decision  of  the  Cour  Royale  de 
Paris  (1833),  in  the  Case  of  M.  Car- 
lier  d'Abaunza,  Consul  General  of 
Uruguay,  as  to  Exemption  from  Arrest, 
327.  Decision  of  the  Cour  Royale  of 
Aix  (1843)  in  the  Case  of  M.  SoUer, 
328 


COR 
Co\\s\\\&— -continued. 

(United     States    of    North     America), 
Civil  Tribunals  of,  promulgated  same 
Doctrines  as  that  of  France  in  Case  of 
M.  Seller,  329 
(England),  Barhuit's  Case  in  Chancery, 
Agent   of    Commerce    from    King   of 
Prussia,  Decision  of  Lord  Chancellor 
as  to  Privilege  from  Arrest,  329-331 
Triquet  v.    ^a^f^.— Decision   of    Lord 
Mansfield  (1764)  as  to  Privileges  of- 
Secretary  of  Foreign   Ambassador, 
332 
Heathfield    v.     Clifton. — Decision     of 
Lord  Mansfield  \  1767)  as  to  Privi- 
leges of  Ambassador's  Retinue,  332 
Clarke    v.    Cretico. — Decision   of  Sir 
J.  Mansfield  (1808),   Claim  of  De- 
fendant to  Exemption  from  Arrest, 
as  Consul-General  from  the  Sublime 
Porte,  333 
Viveash  v.  Becker. — Decision  of  Lord 
Ellenborough  (1814),  that  a  resident 
Merchant  in  London,  who  had  been 
appointed  and  acted  as  Consul  to  the 
Duke  of  Oldenburg,  was  not  privi- 
leged from  Arrest,  334 
Consul  resident  abroad,  and  Plaintiff 
in  a   Suit,   considered   by   English 
Courts  exempt  from  giving  Security 
for  Costs,  335 
Tribunals   of  International  Law. — Doc- 
trine   held    by   as   to    Consuls,    335. 
Case  of  the  Indian  Chief  (Decision  of 
Lord  Stowell,   1800),   Claim  for  Ex- 
emption     of      Cargo,      Property     of 
American     Consul,    from    Rights    of 
Belligerent,  335.     Same  Doctrine  pro- 
mulgated by  Prize   Courts  in  United 
States,  336 
Consuls  in  the  Levant. — Status  of  Consuls 
in  Mahometan  Countries,  337.     Juris- 
diction of,  ib.     Statute  of  6  &  7  Vict, 
c.  94,  as  to  Jurisdiction  of  Iler  Ma- 
jesty  in   Countries   out   of  her    Do- 
minions,   338;    in     China,    341;     in 
Egypt,  340 
Consuls,  General,  279 

— Vice,  279 

Convention  between  England,  France,  and 
Spain  (1861),  7,  25  ;  as  to  Greece  (1833), 
12  ;  between  Great  Britain,  the  King  of 
the  Netherlands,  and  Russia  (1815),  117; 
between  Great  Britai  n  and  Russia  (1831), 
119,  121.  See  Treaties 
Coppi,  Annali  d'  Italia,  431,  434 
Correspondence  respecting  the  Arrest  of 
Mr.  Harwood  (Vienna  Correspondent  of 
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the  Morning  Chronicle)  by  Austrian 
Aiithoritics,  3  ;  respecting  sinking  of 
British  vessels  in  the  Seine  by  Prussian 
troops  (1871),  7;  respecting  Ottoman 
loans,  14;  between  Viscount  Palmerston, 
the  Marquis  of  Normanby,  and  Prince 
Castalcicala  (laid  before  Parliament, 
1849),  as  to  armed  Intervention,  531  ; 
respecting  the  Relations  existing  between 
foreign  Grovernments  and  the  Court  of 
Rome,  433.  See  Papers 
Corpus  Juris  Canonici,  346,  371.  Decretals 
inconsistent  with  the  Independence  of 
States,  373.  General  Remarks  on  De- 
cretals, 391.  Bull  In  Coena  Domini,  395. 
Provisions  of,  397.     Sec  Papacy 

PASSAGES  REFERRED  TO. 


Lecreti  Prima  Pars. 

Page 

Dist.     XV.  c.  i.  s.  1. 

382 

„         xxii.  c.  i. 

515 

,,         xxiv.  c.  iii. 

615 

,,         xxv.  c.  vi. 

530 

„         1.  c.  Iviii. 

530 

„         Ixi.  c.  xiii. 

515 

„         Ixxi.  c.  V. 

515 

,,         Ixxiv.  c.  vi. 

515 

„         Ixxix.  c.  iii.-v. 

514,515 

DecrcfeiUa. 

Lib.      I.  t.  xxxiii.  c.  6. 

375 

I.  t.  vi.  c.  34. 

374 

I.  t.  XXX. 

525 

I.  t.  XXX.  c.  8. 

525 

I.  t.  XXX.  cc.  3,  4,  6,  9. 

525 

„       11.  t.  i.  c.  13. 

377 

„      III.  t.  xxxviii.  e.  20. 

525 

„         V.  t.  xxxiii.  c.  23, 

526 

Sexti  Decret. 

Lib.         I.  t.  XV.  c.  1. 

526 

II.  t.  xiv.  c.  2. 

378 

III.  t.  xxiii.  c.  3. 

386 

ClementinariiDu 

Lib.       II.  t.  ix. 

388 

II.  t.  xi.  c.  2. 

389 

Extravagantes. 

Joan.  xxii.  t.  v. 

389 

Extravagantes  Conim. 

Lib.         L  t.  i.  c.  1. 

390,  527 

I.  t.  viii. 

387 

III.  t.  xiii. 

386 

V.  t.  vii.  c.  2. 

388 

Costa  Rica,  Republic  of,  455 

Cotton's  (Sir  R.)  Remains,  208 

Council  of  Trent.     See  Trent 

Councils,  CEcumenic  or  General,  Division  of, 

380 

Cour  Royale  of  Aix,  Decision  of, 

in  the  Case 

ofM.  SoUer,  329 

DIE 

Cour  Royale  de  Paris,  Decision  of,  in  the 
Case  of  M.  Carlier  D'Abaunza,  Consul 
General  of  the  Republic  of  Uruguay,  328 

Cracow,  Debates  on,  115,  117 

Credence,  Letters  of,  255-258 

Criminal  Law,  Exemption  of  Ambassadors 
from,  in  foreign  Countries,  202 

Cromwell,  61.  Ambassador  of,  admitted 
by  France,  161 

Crusaders,  respected  the  Character  of  Am- 
bassadors, 198 

Cujacius  Jacobus,  190 

Cziraky,  Conspectus  Juris  Publici  Regni 
Hungariae,  447 


D'Abaunza  (M.  Carlier),  Decision  of  Cour 

Royale  de  Paris,  in  the  Case  of,  327 
Dames,  le  Traife  des,  179 
D'Aguesseau,  345,  431,  523,  525 
Dante,  the  Inferno,  353 
Danube,     the,     mouths    of,    rendered    un- 
navigable  by  Russia,  115,  122 

Debates,  on  Aifairs  of  Greece  and  Don  Pa- 
cifico,  3  ;  on  Foreign  Enlistment  BilL  40  ; 
on  Cracow,  117 

Debts  of  a  State,  1,  8.  Letter  of  Lord 
Palmerston  on,  9.  Confiscation  by  French 
Government  of,  due  to  British  Subject, 
14,  15 

Decretalia.     See  Corpus  Juris  Canonici 

Decretum.     See  Ih. 

De  Maistre,  394 

Denmark,  Claims  of,  to  maritime  Honours 
from  Ships  entering  the  Baltic,  57. 
Treaty  with  Russia,  with  respect  to, 
ih.  Treaties  between,  and  the  European 
Powers  with  reference  to  Duchies  o*^", 
89.  Law  of,  as  to  Privileges  of  Ambas- 
sadors, 239.  Regulations  of,  respecting 
Consuls,  312.  Papal  Relations  with, 
488 

De  Pamiers,  430 

De  Pradt,  404,  406,  407,  408,  409,  410, 
427,  428,  430,  432,  439,  440,  476 

De  Real,  213 

De  Salute  (Papal  Bull),  479 

De  Torey,  Memoires,  257 

Deutsch  Oder  Russisch,  Pamphlet,  3G3 

Devotus  Johannes,  518,  519,  521 

Digest.     See  Roman  Law 

Dionysius  Halicarnassensis,  349 

Diplomatic  Agents.  See  Ministers  (Public), 
Ambassadors,  &c. 

Dirksen,  ManualeLatinitatis  fontium  Juris 
Civilis  Romanorum,  405 


688 


INDEX, 


DOD 

Dodd's  Roman  Catholic  History,  503 

Domat,  9-t 

Domiciled  Foreigners,  Rights  and  Liabilities 

of,  6 
DoncUus.De  Jure  CIvili,  94,  100,  101,  102, 

103,  106 
Dresden,  Treaty  of,  80 
Drouet  (M.),  Secretary  of  Legation  of  the 

King  of  the   Belgians,  Actions  brought 

against,  in  English  Court  on  Commercial 

Transaction,  231-234 
Dubois   (Cardinal),  Triple  Alliance  of  La 

Haye  (1717),  negotiated  by,  163 
Duck,  Do  Usu  et  Auctoritate  Juris  Civilis, 

40,  59,  65 
Du  Cango  (Apocrisarius),  197,  405 
Dumont,  Recueil  desTraites,  28,  87 
Dunkirk,  Destruction  of  the  Port  of,  103 
Dapin,   Do   Ant.    Ecclcs,    Disciplin^,  Diss. 

Histori<ie,  356 
Durand  de  Maillane's  Dictionnaire  de  Droit 

Canonique,  380,  395,  407,  410,  417,  429, 

514,  516,  618,  523 
Dutch  Consul   arrested  by  the  Grovernor  of 

Cadiz,  326  ;   refused  the  Privileges  of  an 

Ambassador  at  Grenoa,  326 
Duties,  Import,  Exemption  of  Ambassador 

from,  239 


Ebendcrs,  Was  ist  ein  Bischof  ?  445 

^ecclesiastical  Titles.     Sec  Titles 

Ecclesia  Christi  (Papal  Bull),  436 

Egypt  (Khedive  of).  Question  as  to  Status 
of,  39,  147.  Action  brought  by  M.  Solon 
against  Viceroy  of,  145.  Convention 
between,  and  P^ngland,  as  to  consular 
.Jurisdiction  (1875),  283.  Order  in 
Council  respecting  consular  Jurisdiction 
in,  340 

Eichhorn,  Kirchenrecht,  405,  411,  412,  415, 
443,  4i5,  446,  447,  478,  479 

Elizabeth  (Queen),  Excommunication  of, 
500.  Refusal  of,  to  treat  with  the 
Duke  of  Alva's  Legate,  165 

EUeuborough  (Lord),  153,  326,  334 

Embassy,  Rights  of  the.     See  Ambassador 

England.     Sec  Great  Britain 

Enlistment  (Eoreign)  Bill,  Debate  on,  40 

I'msign.     Sec  Coloui's 

Equality  of  States,  Rights  incident  to,  1, 
45 

Etiquette,  international,  62 

Eugenius  IV.,  403 

Evans'  Translation  of  Pothier,  109.  See 
Pothier 


FRA 

Evidence,  Authenticated  Copies  of  Acts 
and  Proclamations  of  foreign  States,  ad- 
mitted as,  129,  130 

Exmouth  (Lord),  Demand  for  Compensa- 
tion from  the  Dey  of  Algiers  for  Injuries 
done  to  British  Consul,  273 

Exterritoriality,  Rights  to  Privileges  of,  by 
Sovereigns,  139;  of  Ships  of  War,  140, 
141 ;  of  Ambassadors,  186,  219 

Exequatur,  Right  of  the,  450,  465,  466 

Extravagantes.     See  Corpus  Juris  Canonici 

Eybel,  Was  ist  der  Papst?  445 


F. 


Farini,  Lo  Stato  Romano,  513,  517 

Felix  V.  (Pope),  403 

Fenelon,  68 

Ferdinand  of  Arragon,  343 

Ferrcira  (Pinhciro),  250,  253 

Firmans,  507 

Flag,  when  maybe  used  by  Consuls,  291. 
Sec  Colours 

Flassan,  103,  148,  270 

Fleury,  Hist.  Eccles.,  395 

Florence,  Council  of  (1439),  403,  534 

Fcelix,  134,  156,  218,  236,  237,  238,  239, 
270,  335 

Forcellini,  Lexicon,  197 

Foreign  Bond-holders,  9-12 

Foreign  Enlistment  Bill,  Debate  on,  40 

Foreigners,  their  Right  to  Protection,  3. 
Difference  between  domiciled  Foreigners 
and  Visitors,  6.  Serving  in  British 
Ships,  their  Right  to  the  Protection  of 
the  British  Consul,  310 

Fox  (Charles  James),  Speech  of,  on  the 
Russian  Armament  (1792),  68 

France,  her  Conduct  in  Conflict  between 
Great  Britain  and  North  American  Co- 
lonies, 26.  Recognition  of  Consulate  of, 
by  Great  Britain,  29.  Revolutions  in, 
31.  Claims  maritime  Honours  in  a 
Portion  of  the  Mediterranean,  57. 
Claims  Precedence  over  other  States,  62. 
Guarantees  Succession  of  Princess  Sophia 
to  the  British  Throne  after  Death  of 
Queen  Anne,  89.  LaAv  of,  as  to  Privi- 
leges and.Exterritoriality  of  Ambassadors, 
236.  Treaty  between,  and  Hanse  Towns 
(1716)  as  to  Places  of  Worship  in  the 
House  of  their  Consuls,  272,  280.  Papal 
Relations  with,  405,  427-441 

Francis  L,  absolved  from  Obligation  of 
Oath  by  Leo  X.  and  Clement  VIIL,  82. 
Ambassadors  of,  to  Venice  and  Constan- 
tinople,   arrested    and    executed    while 
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FRA 
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Gazette,  86,  472.  Telegraph,  The,  391. 
Guardian,  The,  506.  Times,  The,  447, 
537.  Gazette  des  Tribunaux,  144,  145, 
146,  226,  328.  Le  Moniteur,  400. 
Journal  des  Debats,  443,  470.  Journal 
Offic.  de  la  Eep.  Frangaise,  443.  Ga- 
zetta  Ufficiale,  474.  II  Einnovamento 
Cattolico,  474 

Neyron  (P.  T.),  De  vi  Fcederum,  78 

Nimeguen,  Treaty  of,  written  in  the  Latin 
Language,  65 

Noodt  (Ger.),  Dissert,  de  Eelig.  ab  Imperio, 
Jure  Gentium  libera,  345,  422,  423 

Norfolk  (Duke  of),  put  to  death  for  Con- 
spiracy, 205 

Norway  and  Sweden,  Papal  Eelations  with, 
488 


Novelise  of  Justinian. 
Nuncios,  248,  527 


See  Eoman  La 


Oath,  formerly  taken  as  a  Security  for  Per- 
formance of  Treaty,  81.  Of  Allegiance 
to  be  taken  by  Eoman  Catholic  Bishops 
in  Hanover,  Form  of,  482 ;  taken  by 
Cardinals,  523 

OEcumenical  Councils,  Nature  of,  380.  Sub- 
division of,  ib. 

Offizielle  Aktenstiicke,  442,  520 

Old  Catholics,  the,  491 

Oldenburgh,  Duke  of.  Title  of,  recognised, 
43.  Claim  of  Consul  of  (Becker),  for 
Exemption  from  Arrest,  334 

Ompteda,  42 

Oppenheim,  20,  37,  40 

Orleans  (Duchess  of).  Treaty  between 
France  and  England  negotiated  by,  179 

Otho  (Prince),  Treaty  of  Guarantee  that 
Greece  shall  form  a  monarchical  inde- 
pendent State,  under  Sovereignty  of,  91 

the  Great,  364,  373 

Orange,  Principality  of,  King  of  Prussia 
cited  into  a  Dutch  Court  in  the  matter 
of  Succession  to,  142 

Ortolan,  Dipl.  de  la  Mer,  270 

Ottoman  Porte,  Treaty  of,  with  Austria  for 
Equality  of  Eank,  62.  Maxim  of,  with 
respect  to  Language  of  Treaties,  67. 
Papal  Eelations  with,  494 

Oxenstiern  (Chancellor),  Government  of 
Stockholm  devolved  upon,  after  Death  of 
Gustavus  Adolphus  at  Lutzen  (1632), 
164.  Nominates  Grotius  as  Ambassador 
to  France,  who  was  refused  by  Eichelieu, 
164 


Pacca  (Cardinal),  Memorie  del,  438,  439, 
440 

Packman,  Lehrbuch  des  Kirchenrechts, 
350,  388,  392,  514,  528 

Palmerston  (Lord),  Circular  of,  respecting 
Debts  of  foreign  States,  9.  Eeply  of,  to 
Lord  G.  Bentinck's  Motion  respecting 
British  Bondholders,  11 

Pando,  157,  166,  176,  185 

Papacy,  The,  increase  of  the  Power  of,  after 
Death  of  Charlemagne,  364.  Decretals 
in  the  Corpus  Juris  Canonici,  and  Prin- 
ciples contained  therein,  at  variance  with 
International  Law,  373.  Encyclic  Quanta 
cura^  400,  425.     International  Status  of. 
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between  the  Period  of  Promulgation  of 
the  Canon  Law  and  the  Council  of 
Trent,  401.  Pragmatics  and  Pragmatic 
Sanctions,  beginning  of,  404.  Concordata 
between  the  Roman  See  and  independent 
States,  ih.  International  Relations  of 
Rome  with  the  Church  of  France,  405, 
427.  Pragmatic  of  St.  Louis,  406.  Ger- 
man Concordata  with  the  See  of  Rome, 
411.  The  Council  of  Trent,  and  its 
EiFect  upon  International  Relations,  415. 
After  the  Treaty  of  Westphalia,  418. 
Vatican  Council  (1870),  400,  425,  442, 
539.  International  Relations  of,  with 
foreign  States  in  which  a  Roman  Catholic 
Church  is  established,  427.  Monitorio 
di  Parma,  434.  Relations  of,  with 
Austria,  443  ;  with  Spain,  448  ;  Portugal, 
457;  Two  Sicilies,  461;  Sardinia,  464; 
Tuscany,  467  ;  Bavaria,  468  ;  Italy,  470; 
International  Relations  of,  with  foreign 
States  in  which  a  Protestant  Church  is 
established,  476 ;  with  Prussia  and 
Hanover,  479  ;  with  German  Protestant 
States,  482  ;  with  Saxony,  486 ;  with 
Denmark,  488 ;  with  Sweden  and  Norway, 
ib. ;  with  Wurtemburg,  ib. ;  with  Switzer- 
land, ih.  International  Relations  of,  with 
States  in  which  a  Branch  of  the  Catholic 
Church  not  in  communication  with  Rome 
is  established,  493.  Relations  of,  with 
Russia,  493;  the  Porte,  494;  Greece, 
495;  England,  496.  The  Electors, 
Ministers,  and  Courts  of  the  Pope  con- 
sidered in  their  Relation  to  foreign  States, 
613.     Sec  Pope 

Papal  Government,  Quarrel  of  the,  with 
Republic  of  Venice  (1364),  on  account  of 
Outrages  on  Consuls  of  Republic,  327 

Papers,  Parliamentary  : — Correspondence 
respecting  Arrest  of  Mr.  Harwood,  Cor- 
respondent of  Morning  Chronicle,  by  the 
Austrian  Authorities  at  Vienna  (1852-3), 
laid  before  Parliament  (1863),  3.  De- 
bates in  Parliament  on  the  Affairs  of 
Greece  and  the  Claims  of  Don  Pacifico 
(.Tune,  1850),  3,  In  the  Case  of  Mr. 
Worth  (1871),  5.  Respecting  the  Sink- 
ing of  six  British  Vessels  in  the  Seine  by 
Prussian  troops  (1871),  7.  Petition  of 
London  Merchants,  presented  to  House 
of  Commons  by  Sir  J.  Mackintosh,  23. 
Treaty  of  Amity,  Commerce,  and  Navi- 
gation between  His  Majesty  and  the 
United  Provinces  of  Rio  de  la  Plata, 
presented  to  Parliament  (May  16,  1825), 
32.  Papers  relative  to  the  Affiiirs  of 
Greece  (published  in  London,  1835),  37. 
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Protocols  of  Conferences  holden  in  Lon- 
don respecting  the  Treaty  of  1856, 
Papers  presented  to  Parliament  (1871), 
77.  Report  from  the  Select  Committee 
on  Consular  Establishments,  laid  before 
Parliament  10th  Aug.  1835,  270.  Pa- 
pers laid  before  Parliament  respecting 
Her  Majesty's  Jurisdiction  in  the  Le- 
vant (1845),  337.  Papers  laid  before 
Parliament  as  to  Bull  In  Ccend  Domini, 
Requisition  of  the  Attorney-General 
Seguier,  396,  435.  Correspondence  re- 
lating to  Rome,  laid  before  Parliament 
(1870),  443,  471,  475,  531.  Correspon- 
dence between  Viscount  Palmerston,  the 
Marquis  of  Normanby,  and  Prince  Castal- 
cicala,  laid  before  Parliament  June  15 
(1849),  531.     See  Correspondence 

Pappenheim  (La  Baronne  de),  226 

Paris,  Decision  of  the  Cour  Royale  of,  in  the 
Case  of  M.  Carlier  d'Abaunza,  327 

Treaty  of,    (1814)   43;    (1856),    77, 

135 

Parliamentary  Papers,  424,  435,  446,  448, 
450,  453,  454,  456,  457,  458,  459,  463, 
464,  466,  467,  468,  482,  483,  484,  486, 
488,  489,  493,  495 

Parma,  Monitorio  di,  434.     Duchy  of,  434 

Paschal  (Pope),  Restoration  of  City  of 
Rome  to,  361 

Passports  granted  to  naturalised  British 
Subjects,  294 

Pastor  iEternus  (Papal  Bull),  425,  426 

Pater  Patratus,  The,  193 

Patriarchate  of  Constantinople,  The,  353, 
532,  540.  roix6s  with  Greek  Church 
(1850),  535 

Pauli  Jos.  de  Riegger,  Institutiones  Jnris- 
prudentise  Ecclesiasticse,  445 

Pays  de  Vaud,  Hypothecation  of,  by  the 
House  of  Savoy,  83 

Peel  (Sir  R.),  Speech  of,  in  Debates  on  Cra- 
cow, 117.  Remarks  of,  on  Despatch  of 
Lord  Castlereagh  (13th  February,  1815), 
respecting  Russo-Dutch  Loan,  122. 
Speech  of,  respecting  case  of  Mr. 
Pritchard,  British  Consul  at  Tahiti,  273 

Penalty,  the,  for  Ships  carrying  prohibited 
Colours,  56 

Pendant.     See  Colours 

Pepin  d'Heristal,  359 

Pepin-le-Bref,  360,  361 

Peray  (M.  Michel  du),  409 

Personality  of  Ambassador,  Exemption  of, 
from  Civil  Jurisdiction  of  foreign  Coun- 
try, 221.     /See  Ambassador 

Peter  the  Great,  Czar  of  Russia,  Assump- 
tion of  title  of  Emperor  by,  42 
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Petite  Eglise,  La,  437 
Philip  of  Swabia,  373 

II.,  of  Spain,  Order  of,  with  respect 

to  maritime  Honours,  53 

III.,  of  France,  384 

IV.,  the  Handsome,  385 


Phillimore's  (Burn's)  Ecclesiastical  Law, 
497.  Case  of  the  Seizure  of  the  Southern 
Envoys,  169,  170 

Phillipps'  Kirchenrecht,  362,  379,  388, 
402,  403,  413,  431,  445,  446,  468,  478, 
483,  484,  486 

Philippines,  Spanish  Governor  of  the,  has 
the  right  to  send  an  Embassy,  165 

Pierre  Pithou,  429 

Pius  IX.,  his  territory  added  to  the  King- 
dom of  Italy,  471,  472.  Letters  of,  to 
King  of  Prussia,  477,  479.  Letter  of,  to 
Archbishop  of  Paris  (1865),  442.  Ency- 
clical letter  of  (1848),  538 

Pichler,  Dr.  A.,  532,  534,  538 

Plaisance,  Cardinal  de,  525 

Planck,  Geschichte  der  Christlich-kirch- 
lichen  Gesellschaftsverfassung,  358 

Poland,  Treaty  of,  with  Prussia  (1773),  66. 
Crown  Jewels  of,  pledged  to  Prussia,  83 

Polybius,  348,349 

Pomponius,  194 

Pope,  the,  Correspondence  of,  with  the  King 
of  Sardinia,  32.  How  elected,  514. 
Legates  of,  526.  Deposition  of,  529. 
For  other  matters  connected  with,  see 
Papacy,  &c. 

Portalis  (Jean  Etienne),  347,  370,  401, 
493 

(Vicomte  Frederic),  348,  394,  401, 

423,493,513,530 

Porte,  the.    See  Ottoman  Porte 

Portugal,  Eevolt  of,  from  Spain,  28.  Trea- 
ties of  Alliance  and  Guarantee  with 
Great  Britain,  93.  Ambassador  of, 
admitted  by  England,  161.  Law  of,  as 
to  Privileges  and  Exterritoriality  of 
Ambassadors,  237.  Relations  of,  with 
Eome,  456 

Posen,  Treaty  of  (1807),  487 

Pothier,  Evans'  Translation  of,  04,  104, 
105,113,124 

Pragmatic  Sanctions,  88,  404.     See  Papacy 

Praemunire,  Statutes  relating  to,  496,  497 

Prefectures,  Division  of  the  Roman  Empire 
into,  by  Constantine,  353 

Prendergast,  The  Law  relating  to  Officers 
of  the  Navy,  55 

Pritchard  (Mr.),  British  Consul  at  Tahiti, 
Arrest  of,  by  French  Commandant,  273 

Proclamations,  insulting.  Right  of  Redress 
for,  47 


EEL 

Protection,  Right  of  Citize;is  to,  in  foreign 
Countries,  3 

Protestant  Succession  in  England,  Treaties 
of  Guarantee  relating  to,  85,  89.  States 
(German),  Relations  with  Rome,  455 

Protocols  in  Papers  laid  before  Parliament, 
77,  135 

Pro  visors.  Statute  of,  496 

Prussia,  King  of,  accepts  the  Title  of  Em- 
peror of  Germany  (1871),  42.  Cessions 
made  by,  to  Saxony  guaranteed  by 
Treaty  of  Vienna  (1815),  93.  King  of, 
cited  into  a  Dutch  Court  in  the  matter  of 
Succession  to  the  Principality  of  Orange, 
142.  Enactments  as  to  Privileges,  &c., 
of  Ambassadors,  238.  Regulations  as 
to  Consuls  put  forth  by,  312.  Relations 
of,  with  Rome,  453.  Letter  of  King  of, 
to  Pius  IX.,  477,  479 

Putman,  J.  L.  E.,  De  usu  linguae  Latinse  in 
vita  civili  causisque  maxime  publicis,  65 

Putter,  198 

Puttlingen  (De),  238 

Pythagoras,  191 

Pyrenees,  Peace  of  the  (1659),  81 


Q 


Quadruple  Alliance,  the  (1718),  6Q 
Quanta  cura  (Papal  Encyclic),   400,  425, 

442 
Quintilianus,  102,  111,  126 
Qui  Christi  Domini  (Bull),  436,  437 
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Radstadt,  Peace  of  (1714),  66 

Ranke,  360,  361,  438 

Ratification  of  Treaties,  79 

Ravenna,  Archbishop  of,  197,  361.  Exar- 
chate of,  360 

Raynaldus,  402 

Rayneval  (De),  Instit.  du  Droit  de  la  Nature 
et  des  Gens,  345 

Rechburger,  Enchiridion  Juris  Ecclesias- 
tici  Austriaci,  445 

Recognition  of  States,  20,  32.  Occasion 
for  its  Application,  21.  Of  two  kinds, 
virtual  and  formal,  22.  Of  Titles  of 
Dignity,  41 

Recopilacion  de  Leyes,  237 

Recreance,  Lettres  de,  263 

Reiffenstuel,  Jus  Canon.  Univ.,  395,  521 

Religion,  and  the  State,  343.  Right  of 
State  to  superintend  within  its  territorial 
Limits  all  religious  Doctrines,  &c.,  346. 
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The  Church  a  Collegium  licitum,  351. 
Connexion  between  Church  and  State 
identical  with  Connexion  between  the 
Church  and  the  Eoman  Empire,  352. 
The  Eoman  Empire  under  Constantine, 
divided  into  four  Prefectures,  353. 
Prefectures  divided  into  Dioceses  or 
Vicariates,  353.  Ecclesiastical  Patri- 
archates of  Rome,  Constantinople,  &c., 
ib.  Tendency  and  Object  of  Christianity, 
354.  The  Church  during  the  Time  of 
Pepin-le-Bref,  361  ;  of  Charlemagne,  ib. 
Identity  of  Church  and  State,  363. 
Growth  of  Authority  and  Pretensions  of 
the  Pope  after  Death  of  Charlemagne, 
364.  Collision  between  Church  and 
State,  368.  Rights  claimed  by  temporal 
Sovereign,  Jura  majestatis  circa  sacra, 
368.  Claim  of  Roman  Pontiff  to  Title 
of  Pope,  to  the  Exclusion  of  all  other 
Bishops,  ib.  The  Corpus  Juris  Canonici, 
371.  See  Papacy  and  Corpus  Juris  Ca- 
nonici, &c. 

Republics  (South  American),  Recognition 
of,  by  Great  Britain,  31 

—- (French),  29,  31,  57 

(great),  their  rank  among  States,  61 

Responsales,  197 

Retz,  Cardinal  de,  525 

Revolution,  French  (1791),  31,  72,  435 

Revue  Etrang^re,  238 

Rhine,  Confederation  of  the,  43 

Richard  I.,  Captivity  of,  in  Austria,  215 

Richelieu  (Cardinal),  Refusal  of,  to  receive 
Grotius  as  Ambassador  from  Sweden  to 
France,  164.  Arrest  of  Elector  Palatine 
by,  215 

Rights  incident  to  Equality  of  States.  See 
Equality.  Of  Sovereigns.  See  Sove- 
reigns 

Rio  de  la  Plata,  Treaty  between,  and  Great 
Britain,  32 

Ripperda  (Duke  of).  Case  of,  242 

Rodolph,  Emperor,  354 

Rome,  ancient,  192.  When  Christian 
Church  planted,  352.  Pope  of.  See 
Papacy 

Roman  Catholics,  Report  from  Committee 
on  Regulation  of,  in  foreign  Countries, 
433 

Roman  Law,  Passages  referred  to  : —  Page 
Digest,  Lib.  I.  t.  ii.  2  349 

Lt.  iii.  3  139 

Lt.  iii.  17  110 

„  I.  t.  iii.  23  98 

L  t.  iii.  24  100 

L  t.  iii.  26  104 

L  t.  iii.  27,  28    104 


ROM 


Roman  Law — contimced. 

Page 

Digest,            Lib.  I.  t.  iii.  29,  30 

112 

L  t.  iii.  37,  38 

98 

I.  t.  vii.  1,  1 

107 

II.  t.  xiv.  1  pr.  69,  97 

IL  t.  xiv.  5      73,  96 

II.  t.  xiv.  27,  4 

126 

II.  t.  xiv.  39 

109 

II.  t.  XV.  9 

123 

,                         II.  t.  xviii.  1 

190 

III.  t.  i.  1,  s.  5 

178 

III.  t.  iv.  1 

351 

IV.  t.  ii.  12 

220 

V.  t.  i.  22 

224 

.    V.  t.  i.  24,  26 

190 

V.  t.  i.  28 

225 

V.  t.  iii.  20,  s.  6 

101 

V.  t.  iii.  23 

101 

VIII.  t.  ii.  23 

107 

X.  t.  iv.  19 

110 

xn.  t.  i.  20 

104 

XIV.  t.  vi.  7,  s.  3 

113 

XVL  t.  i.  8,  14 

113 

XVIII.  t.  i.  21 

109 

XVIII.  t.  i.  33 

109 

XIX.  t.  ii.  15,  s.  4 

105 

XIX.  t.  ii.  18 

105 

XXIV.  t.  i.  5 

113 

XXIV.  t.  i.  52 

105 

XXVn.  t.  i.  13,  2 

110 

XXVIII.  t.  i.  21 

106 

XXX.  t.  xxxix.  6 

107 

XXXII.  t.  i.  69 

100 

XXXIX.  t.  i. 

225 

XXXIX.  t.  ii. 

225 

XXXIX.  t.  iii. 

225 

XLIV.  t.  iii.  2 

108 

XLV.  t.  i.  38,  18 

109 

XLV.  t.  i.  80 

104 

XLVII.  t.  X.  18       48,  49 

XLVII.  t.  xxii. 

351 

L,  t.  i.  25 

134 

L.  t.  vii.  4 

178 

L.  t.  vii.  8 

224 

L.  t.  vii.  17 

194 

L.  t.  xvi.  1 

100 

L.  t.  xvi.  6 

110 

,                         L.  t.  xvi.  50 

100 

L.  t.  xvi.  126 

102 

L.  t.  xvi.  195 

107 

,                          L.  t.  xvi.  219 

110 

L.  t.  xvii.  2 

179 

L.t.xvii.34   98,105 

,                          L.  t.  xvii.  45 

126 

L.  t.  xvii.  67 

105 

L.  t.  xvii.  81 

123 

L.t.xvii.ll4  98,105 

,                          L.  t.  xvii.  172 
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Codex  Lib.I.t.ii.19,23,26  351 

I.  t.  iii.  351 

I.  t.xiy.  12  97 

II.  t.  iii.  29  189 

„  III.  t.  xxxix.  5       107 

IV.  t.  Ixi.  8  240 

IV.  t.  Ixiii.  3-4      184 

V.  t.  xiii.  107 

IX.  t.  XXXV.  5  49 

,,  XI.  t.  xxix.  8 

Institutes,       Lib.  IV.  t.  iv.  48 

Novells,  Lib.  VI.  cc.  ii.  iii.  197 

CVII.  c.  i.  106 

„      CXXIII.  c.  XXV.  xxvi.  197   627 

CXXXI.  c.  i.  382 

Ivoss,  Bishop  of.     See  Leslie 

Eossi,  Letter  of  Guizot  to,  441,  442 

Ivoyal  Honours,  59 

Navy,  Ships  of,  Contempt  in  British 

Merchant  Vessels  to  pass  without  making 
required  Salutes,  57 
Roumania,  Recognition  of  the  King  of,  43, 

72,     Religion  of,  494 
Rousset,  Supplement,  82 
Rubens  employed  as  an  Ambassador,  182. 
Russell  (Lord  John),  Letter  of,  to  Sir  J. 
Hudson,   33,   470.     Speech   of,    on    the 
Russo-Dutch  Loan,  117 
Russell,  On  Crimes,  228 
Russia,    Assumption    of    Title     of     Em- 
peror of,  by  Peter  the  Great,  42.  Treaty 
of,  with  Denmark  with  reference  to  mari- 
time Honours,  57.     Claims  Precedence 
over  other  States,  62.     Convention  with 
Great  Britain  and  King  of  Netherlands 
(1815),  Russo-Dutch  Loan,  117.    Treaty 
of,    with    Great   Britain    (1831),     110. 
Enactment  of,    as    to  Disputes  against 
Members  of  the  Embassy,  238.    Regula- 
tions as  to  Consuls  put  forth  by  (1820), 
312.     Relations  with  Rome,  494 
Russian  Church.     See  Constantinople 
Russo-Dutch    Loan,    Conduct     of    Great 
Britain  with  respect  to  the,  116.     Con- 
ventions   entered  into   respecting,   117, 

119.  Motion    of    Mr.    Hume    in    the 
House  of  Commons  in  1847,  respecting, 

120.  Motion  of  Lord  Dudley  Stuart  in 
1854,  122 

Rutherforth,  94,96,98,99 
Ryswick,  Treaty  of,  65,  81 


Sa  (Da),  Brother  of  Portuguese  Ambassa- 
dor, Case  of,  for  Murder,  211 


SOV 

Saalfeld,  40,  41,  270 

Safe  Conduct,  Cases  of  Seizure  of  Ambas- 
sadors without,  198 
Salisbury  (Lord),  Promise  of,  to  the  Bond- 
holders of  Turkish  Loans,  13 
Salutes,    when    used    in    maritime   Cere- 
monials, 53,  54,  55 

Salvage,  United  States  Consular  Regula- 
tions respecting,  323 

Samwer,  Recueil  de  Traites,  535,  536 

Sardinia,  Relations  with  Rome,  464.  King 
of,  Letter  to  Pius  IX.  (1860),  32,  470. 
Proclaimed  King  of  Italy,  472 

Sauter,  Pundam.  Jur.  Eccl.  CathoL,  405 

Savigny,  94,  96,  106,  107,  109,  110,  132, 
361,  366,  419 

Saxony,  Relations  of,  with  Rome,  486 

Scheldt  (the),  Attempt  to  open  the  Navi- 
gation of,  by  Emperor  of  Austria,  50 

Schmalz,  40,  41,  76,  78 

Schmauss,  28,  63,  6Q,  81,  82,  84,  87,  88, 
90,  402 

Schoell,  Archives  historiques  et  politiques, 
438 

Schram,  Institutiones  Juris  Ecclesiastici 
Publici  et  Privati,  &c.,  445 

Schrockh  (J.  M.),  Christliche  Kirchenge- 
schichte,  368,  413 

Scottish  Ecclcs.  Journal,  536,  537,  539 

Scots  (Mary  Queen  of).     See  Mary 

Scott  (Sir  William),  127.     See  Stowell 

Sea,  maritime  Ceremonials  at,  when  can 
be  claimed,  52,  53 

Seamen,  Relief  of  Distressed,  303,  309. 
Deceased,  Wages  and  Effects  of,  310 

Senard  (M.),  443,  471 

Seneca,  112 

Servia,  Recognition  of,  as  a  State,  72 

Shakespeare,  376,  378 

Ships  belonging  to  Sovereigns,  Exterri- 
toriality of,  140,  141,  147.  Duties  of 
Consuls  in  respect  to,  292,  303-311 

Sismond  de  Sismondi,  Hist,  des  Rep.  de 
I'ltal.,  467 

Soller  (M.),  Case  of,  328 

Solon  (M.),  Case  of,  145 

Sophia  (Princess),  Succession  of,  to  the 
British  Throne,  89 

Sourdis,  Cardinal  de,  525 

South  American  Republics,  Mr.  Canning's 
Reply  to  Spanish  Minister  on  Recog- 
nition of,  29-31 

Southern  Envoys,  seizure  of,  169,  170 

Sovereigns,  Assumption  of  New  Titles  by, 
40-44.  Rights  of,  Subjects  of  Inter- 
national Law,  133.  International  Status 
of,  ih.  Sovereignty  of  State  may  be  in- 
vested in  one  or  more  Individuals,  129. 
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Eights  of,  at  Home,  135;  abroad,  ih. 
To  redress  in  foreign  Courts  of  Justice, 
ib.  Jurisdiction  of  foreign  Courts  over 
Suite  of,  while  in  foreign  country,  137. 
Exemption  of,  from  Criminal  Jurisdic- 
tion, ib.  Privileges  of  Exterritoriality 
extended  to  moveable  Effects  of  foreign 
Sovereigns,  139.  Exempt  from  Custom 
Duties,  ib.  Exterritoriality  of  Ships  of 
War  belonging  to,  140.  Distinction 
between  moveable  and  immoveable  pro- 
perty of,  140.  Practice  of  English 
Courts  in  favour  of  Exemption  of,  in 
matters  of  private  Contract,  142.  De- 
cisions in  French  Courts  respecting  Inde- 
pendency of,  144.  Disputes  between,  as 
to  the  Eight  of  Ownership  of  private 
Property,  where  to  be  tried,  147.  How 
far  the  Armies  of  a  Nation  may  be  em- 
ployed in  vindicating  the  private  Eights 
of,  148.  Injuries  affecting  Eamily  of, 
148.  Eights  of,  cease  on  his  civil  as 
"well  as  on  his  natural  Death,  149.  De- 
position or  Abdication  of,  ib.  Foreign 
Sovereign  becoming  Suitor  in  the  Courts 
of  another  Country,  150.  Cannot  sue  in 
the  name  of  their  Ambassadors,  153. 
Eight  of  Embassy  during  Minority  of, 
lodged  in  Eegency,  163.  May  waive 
Eights  due  to  them  in  the  person  of 
their  Ambassador,  189. 

Spain:  claims  Precedence  over  other  States, 
62.  Becomes  Guarantee  for  Succession 
to  British  Throne,  after  Death  of  Queen 
Anne,  90.  Law  of,  as  to  Privileges,  &c., 
of  Ambassadors,  237.  Eegulations  pro- 
mulgated by,  respecting  Consuls,  311. 
Eelations  of,  with  Eome,  448 

Spiritual  Powers,  foreign.     See  Papacy 

Spittler,  Geschichte  des  Pnpstthums,  384 

Springer  (Swedish  Merchant),  Case  of, 
243 

Stahl,  Beitrage  zur  russischen  Kirchen- 
geschichte,  537 

Stanhope  (Lord),  English  Am.bassador  at 
Madrid,  242 

Stanley  (Lord),  Speech  of,  on  the  With- 
drawal of  our  Ambassador  from  Mexico, 
25 

State  Papers,  31.     ^See  Papers 

States,  North  American.  See  United  States 

States,  Eights  of,  incident  to  Equality,  1, 
2.  Eight  of,  to  protect  their  Citizens 
in  foreign  Countries,  3.  Debts  of,  8. 
Eecognition  of,  20.  Marks  of  Honour 
and  Eespect  between,  45.  Insults 
offered  to,  47,  50.  Eight  of,  to  confer 
what  Titles  of  Dignity  they  please,  49. 


STA 

Competency  of,  to  renounce  Eights,  59. 
Eules  with  regard  to  Precedence  at  Con- 
ferences, ib.  Eight  of,  to  international 
Privileges  not  affected  by  Change  of 
Constitution,  61.  Eank  of,  62.  Eights 
of,  respecting  language  to  be  employed 
in  international  communications,  65 

Status  of  Consuls,  Treaties  illustrating, 
284.  International,  of  foreign  spiritual 
Powers,  346 

Statutes  of  Italian  Government  respecting 
the  Pope,  63,  470 

Statutes  referred  to.  Page 

25  Edw.  III.  St.  4  496 

St.  5,  e.  22  497 

38  Edw.  III.  St.  2  497 

13  Eich  IL  St.  2,  cc.  2,  3  497 

16  Eich.  II.  c.  5  497 

2  Hen.  IV.  c.  3  497 

3  Hen.  V.  st.  2,  c.  4  497 
32  Hen.  VI.  e.  1  (Ireland)  all  Statutes 

against  Provisors  in  Eng- 
land and  Ireland  to  be  kept 
in  force  497 

2  Edw,  IV,  c,  3  497 

7  Edw.  IV.  c.  2  (Against  Bulls 

from  Eome)  497 

10  Hen.  VIII.  c.  5,       (An   Act 

against  Provisors  to  Eome)     497 

23  Hen,  VIII,  c,  20,  (An  Act  re- 

straining payment  of  An- 
nates to  the  See  of  Eome)     497 

24  Hen.  VIII,  c,  12.     (The  great 

Statute  forbidding  Appeals 
to  Eome,  under  Pain  of 
TrcBmunire)  497 

25  Hen.  VIII.  c.  19.   (Act  of  the 

Submission  of  the  Clergy, 
and  the  Eestraint  of  Ap- 
peals) 497 

25  Hen.  VIII.  c.  20.  (Act  for 
Nonpnyment  of  Firstfruits 
to  the  Bishop  of  Eome)  497 

25  Hen.  VIII.  c,  21.  (Concern- 
ing Peter's  Pence  and  Dis- 
pensations) 497 

28  Hen.  VIII,  c.  13.  (Ireland,) 
An  Act  against  the  Autho- 
rity of  the  Bishop  of  Eome     497 

28  Hen.  VIII.  c.  16.  (As  to  Dis- 
pensations and  Licenses 
heretofore  obtained  from 
the  See  of  Eome)  497 

28  Hen.  VIII.  e.  19.     (Ireland.) 

The  Act  of  Faculties  497 

1  Eliz.  c.  1,  s.  36  382 

5  EHz.  c.  1  497 
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Statutes  referred  to — continued.  Page 

13  Eliz.  c.  2  497 

12  &  13  Will.  III.  c.  2  90 

7  Anne,  c.  12     227,  232-235,  332 

26  Geo.  in.  c.  84  611 

55  Geo.  III.  c.  115  117 

3  Geo.  IV.  c.  110  56 

4  Geo.  IV.  c.  91  301 

5  Geo.  IV.  c.  113  292 

6  Geo.  IV.  c.  23  338 
6  Geo.  IV.  c.  78  299 
6Geo.  IV.  c.  87  291,299,341 
6  Geo.  IV.  c.  108  56 

2  &  3  Will,  IV.  c.  81  117 

3  &  4  Will.  IV.  cc.  50,  53  56 

4  Will.  IV.  c.  13,  s.  11  56 

5  Vict.  c.  6,  s.  1  512 

6  &  7  Vict.  c.  94  338 

c.  98  292 

8  &  9  Vict.  c.  87,  s.  10  56 

12  &  13  Vict.  c.  68  299,  300,  302 

13  &  14  Vict.  c.  3  243 

14  &  15  Vict.  c.  99,  s.  7  120 

15  &  16  Vict.  c.  26  275 

17  &  18  Vict.  c.  104  56,  291 
c.  120  56 

18  &  19  Vict.  c.  42  299 
c.  91  291 

24  &  25  Vict,  c,  121  275 

25  &  26  Vict.  e.  63  291 

30  &  31  Vict.  c.  24  291 

31  &  32  Vict.  c.  45  291 

33  Vict.  c.  14  295 
33  &  34  Vict.  c.  14                      291,  295 

34  Vict.  c.  1  510 
36  &  37  Vict.  c.  59  292 

. - c.  85  291 

c.  88  292 

c.  91  299 

38  &  39  Vict.  c.  ^^  502 

39  &  40  Vict.  c.  46  292 
.  c.  80  275 

41  &  42  Vict.  c.  67  339 

42  &  43  Vict.  c.  33  291 

c.  38  292 

44  &  45  Vict.  c.  58  275 

Stephen  II.  (Bishop  of  Rome),  360 

Stephens'  (Blackstone),  204,  235 

Story,  American  Constitution,  94, 125,  181. 
On  the  Conflict  of  Laws,  15 

Stowell  (Lord),  Judgment  of,  in  the  Caro- 
line, 170,  i71,  172,  335,  336;  in  the 
Indian  Chief,  335,  336 

Strype,  Annals  of  the  Church,  150. 

Stuart  (Lord  Dudley),  Motion  of,  in  House 
of  Commons  (1854),  respecting  Eusso- 
Dutch  Loan,  122 

Suarez,  94 


Suite  of  Ambassador,  Exemption  of,  from 
Civil  Jurisdiction  of  foreign  Country,  226 

Sully  (Due  de),  French  Ambassador,  Case 
against  one  of  Eetinue  of,  for  Murder,  207 

Sweden,  Treaty  of  Guarantee  between, 
and  Great  Britain  (1855),  93.  Treaty 
of,  with  England  (1666),  127.  Eola- 
tions of,  with  Eome,  488 

Switzerland,  Alliance  of,  with  France 
(1777),  81.  Treaties  of  Guarantee  re- 
specting, 93.     Eelations  with  Eome,  488 

Syllabus,  the,  400,  425,  442 

Syra  and  Tenos,  Abp.  of,  537 


Tahiti,  Arrest  of   Mr.  Pritchard,  British 

Consul  at,  273 
Talbot  (Lord  Chancellor),  Judgment  of,  in 

Barhuit's  Case,  329-331 
Taparelli,  P.  Luigi,  354,  356,  357 
Taxes,    Exemption    of  Ambassador   from, 
239.     Exemption  of  Consuls  from,  320. 
8cG  Income-tax 
Teschen,  Treaty  of,  (1799),  80,  88 
Tetot,  Eepertoire  des  Traites  de  Paix,  460, 

536 
Theodosius  IL,  358 
Thomassinus,  Vctus  et  Nova  Eccles.  Dis- 

cipl.,  512,  526 
Thuanas,  Histor.   sui  Temporis,  395,  415, 

418 
Thurloe's  State  Papers,  209 
Tientsin,  Treaty  of  (1858),  283,  341 
Tillot    (Du),    Minister  of    the  Duchy  of 

Parma,  434 
Tindal,  210 

Titles  of  Dignity,  Eecognition  of,  by  States, 
40.     Assumption  of  new,  41.     Eight  of 
States  to  confer,  49.     Ecclesiastical,  an 
Act   to  prevent  the  Assumption  of,  in 
Great  Britain,  510 
Top-sail  to  be  struck  by  Merchant  Ships, 
when  passing  a  ship  of  the  Eoyal  Navy,  57 
Trade,  Duties  of  Consuls  in  respect  to,  293 
Treaties,  Language  of,  %b.     Eight  of  every 
independent  State  to  enter  into,    69. 
Fidelity  in  observance  of,  69.    Treaty- 
breaking  State,  70.     Writers  upon,  ih. 
Subject  of,  i<^.     Object  of,  71.     Parties 
to,    ih.      Period  of  Time   when    con- 
tracted,   lb.      International    Engage- 
ments not  strictly  Treaties,  73.     Con- 
sidered with  reference  to  Occasion  and 
Object    of,    73.     Whether    contracted 
for   definite   or  indefinite  Period,   ih. 
Who     may    contract,    ih.      Between 
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Treaties — continued. 

States  professing  different  Religions, 

74.  Subordinate  Corporations  in  a 
State  cannot  enter  into,  with  a  foreign 
State,  75.  Reciprocal  Consent  of  both 
contracting  Parties  indispensable  to 
the  Validity  of,  ib.  Difference  between 
private  Contracts  and  public  Treaty 
with  respect  to  Consent  of  Parties  to, 

75,  76.  Revoking  Consent  to,  ih. 
How  Consent  expressed  or  signified, 

78.  Declaration  of  Consent  need  not 
be  in  Writing,  78.  Must  be  positive 
and  clear,  ib.  What  may  be  the 
lawful  Subject  of,  ib.  Cannot  contain 
Engagements  inconsistent  with  those 
made  with  other  States,  ib.  Cannot 
contain  Engagements  contrary  to 
Morality  and  Justice,  78.  Invalid  on 
the  Ground  of  physical  Impossibility, 

79.  Ratification  of,  by  Government 
of  contracting  Country,  ib.  Confirma- 
tion of,  80.  Adhesion  by  new  Sove- 
reigns to  old  Treaties,  ib.  Renewal 
of,  ib.  Modes  of  confirming  and 
securing  Performance  of,  81.  Confir- 
mation by  Oath,  ib.  Hostages,  82. 
Pledges,  ib. 

Of  Guarantee. — Different  kinds  of,  84, 
'85.  Of  Westphalia  (1648),  guaranteed 
by  France,  Sweden,  and  the  German 
Principalities,  86.  Of  Hanover  (1725), 
between  Great  Britain  and  Russia, 
confirming  the  Guarantee  of  the  Treaty 
of  Westphalia,  87.  Of  Teschen  (1779), 
guaranteed  by  Prance  and  Russia,  88. 
Respecting  the  Pragmatic  Sanction,  88, 
89.  Respecting  the  Duchies  belonging 
to  the  Crown  of  Denmark,  89.  As  to 
the  Succession  to  the  British  Throne 
after  the  Death  of  Queen  Anne,  89. 
Of  London  (1832),  respecting  the 
Kingdom  of  Greece  under  the  Gua- 
rantee of  France,  Great  Britain,  Russia, 
and  Bavaria,  91.  Of  London  (1839), 
respecting  the  Neutrality  of  Belgium, 
92.  List  of  Treaties  of  Guarantee 
between  Great  Britain  and  other 
States,  92,  93 
Interpretation  of,  94.  What  is  meant  by 
Interpretation,  95.  Distinction  be- 
tween Laws  and  Covenants  or  Trea- 
ties, 96.  Interpretation,  authentic, 
97.  Usual,  98.  Doctrinal,  98.  Gram- 
matical, 98.  Literal,  99.  Construc- 
tion of  Words,  100.  Different  Mean- 
ings to  same  Term  in  a  Treaty,  101. 
Technical    Words    to    be    construed 
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Treaties,  Interpretation  of— continued. 

according  to  technical  Meaning,  101. 
Doubt  as  to  Intention  by  Uncertainty 
or  Impropriety  of  Language,  102. 
Logical  Interpretation,  102.  General 
Rules  for,  102.  Ambiguity  in  Terms 
of  Treaty,  106-108.  Doubts  from 
Impropriety  of  Expression,  109.  Ex- 
tensive Interpretation,  111.  Re- 
strictive Ditto,  113.  Influence  of 
Necessity  upon  the  Performance  of 
the  Obligation,  115.  Treaties  con- 
cluded to  preserve  Balance  of  Power 
liable  to  Change,  116.  CouA'entions 
entered  into  by  Great  Britain  with 
the  Netherlands  (1814)  and  Russia 
(1815),  with  respect  to  the  Russo- 
Dutch  Loan,  116,  121.  Rule  of  In- 
terpretation when  unforeseen  and  im- 
provided  for  Events  occur.  Pro- 
visions in  Treaty  in  expectation  of 
particular  Events,  122,  123.  Ex- 
amples as  to  Limit  or  Extension  of 
Agreement  expressed  in  Treaties,  how 
construed,  123.  Things  favourable 
and  things  odious,  how  construed, 
124 
Collision  of — Rules  regarding,  126. 
Stipulation  which  is  permissive  yields 
to  one  that  commands,  ib.  Stipula- 
tion to  be  performed  at  any  time 
yields  to  one  to  be  performed  forth- 
with, 127.  P/oAi62Vory  Stipulation  pre- 
ferred over  one  which  is  imperative, 
127.  A  p)articular  has  Precedence 
over  a  general  Stipulation,  ih.  Pro- 
hibition with  Penalty  attached.  Pre- 
ference over  that  which  has  not,  ib. 
Rule  derived  from  Consideration  of 
Dates  of  Treaties,  128.  More  consi- 
derable of  two  Duties  to  have  Prefer- 
ence, ib.  Effect  of  War  and  subse- 
quent Peace  upon  existing  Treaties, 
130.  Cases  decided  in  the  British  and 
American  Court .s,  involving  the  Con- 
struction and  Interpretation  of  Trea- 
ties, 130,  131 
Treaties  (particularly  referred  to). — 
Treaty  of  Amity,  Commerce,  and  Navi- 
gation between  Great  Britain  and  the 
United  Provinces  of  Rio  de  la  Plata 
(Feb.  2,  1825),  32.  Congress  of  Aix- 
la-Chapelle  (1818),  43,  64.  Of  Paris 
(1814),  43.  Congress  of  Vienna 
(1815),  43,  66.  As  to  Salutes  by 
Guns,  52.  Of  Aix-la-Chapelle  (1748), 
63,  &Q,  82,  84.  Of  London  (1718) 
(Quadruple    Alliance),    63,    QQ.     Of 
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Treaties  referred  to — contimied. 

Utrecht  (1713),  63,  65,   72,  102.     Of 
Nimeguen,  65.     Of    Eys\pick   (1697), 
65,    81.     Of   Baden  (1714),  66.     Of 
Kadstadt(17U),66.  Of  Vienna  (1725), 
and  (1738),  &Q.     Between  Poland  and 
Prussia  (1773),  66.     Of    AVestphalia 
(1648),  71,  80,  86,  87.  Of  Paris  (1856), 
76,  77,  135.     Of  London  (1871),  77, 
135.    Of  Madrid  (1526),  81.  Of  Cam- 
brai  (1529),  81.      Of  Chateau  Cam- 
bresis  (1559),  81.    Of  Munster  (1648), 
81.    Of  Ryswick  (1697),  81.    Of  Han- 
over (1725),  87.     Of  London  (1832), 
91,92.    Of  London  (1839),  92,93.   Of 
Guarantee  between  Great  Britain  and 
the  other  European   Powers,  92,  93. 
Convention  between  Great  Britain  and 
the  Netherlands  (18 14),  116.    Between 
Great  Britain,  Russia,  and  the  Nether- 
lands  (1815),    117.     Between    Great 
Britain  and  Russia  (1831),  119.     Of 
Kainardgi     (1774),     157.      Between 
France  and   the  Hanse  Towns  as  to 
places  of  Worship  in  Houses  of  Con- 
suls (1716),  272.    Relating  to  Consuls, 
list  of,  280-284.    Of  Nankin,  between 
Great  Britain  and  China  (1842),  340, 
Of  Tientsin  (1858),  341.     Convention 
of   Chefoo   (1876),  341.     Of    Passau 
(1552),  486.    OfPosen(1807),487.    Of 
Augsburg  (1555),  486.  Convention  be- 
tween the  Pope  and  the  Canton  of  St. 
Gall  (1845),  489.     Of  London  (1852), 
536.    Of  London  (1863),  536 
Trent,  Council  of,  International  Status  of 
Papacy  between  Period  of  the  Promul- 
gation of  the  Canon  Law  and,  346,  401. 
Period  of,  and  its  effect  upon  Interna- 
tional Relations,  415-418,  443 
Tribunal  Civil  de  la  Seine,  327 
Tripoli,    Treaty   between    Great    Britain, 
France,  Italy,  and  the  Ottoman  Porte, 
respecting  Consular  Jurisdiction  in,  283 
Tunis,  French  Protectorate  established  in 

(1881),  270 
Turkey,  European,  her  Claim  to  Rights  as 
Member  of  the  Community  of  Nations, 
72.     Treaties    of  Guarantee  respecting, 
93.     Treaties  between,  and  other  Nations 
with  respect  to  Consuls,  283.     See  Otto- 
man Porte 
Tuscany,  Relations  of,  with  Rome,  441 
Twiss   (Dr.),    Duchies   of    Schleswig    and 
Holstein,  86,  89.     Law  of  Nations,  180. 
Letters  Apostolic,  503 
Two  Sicilies  (The),  Treaty  of,  with  Holland 
(1753),  279.     Relations  with  Rome,  457 
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Ulpian,  70 

United  States  (The),  Recognition  of,  by 
France,  29.  Refusal  of,  to  recognise 
the  Blockade  of  Matamoras,  25.  De- 
cision of,  as  to  Recognition  of  States,  39. 
Regulations  of,  as  to  Reception  of  foreign 
Ministers,  65.  Treaty  between,  and 
Great  Britain  as  to  Neutrality  of  Ship 
Canals  between  Atlantic  and  Pacific 
Oceans,  93.  Decision  in  Supreme  Court 
of,  as  to  Construction  of  a  Treaty  with 
Great  Britain,  123.  Consular  Regulations 
promulgated  by,  Edition  of  1881,  312. 
Laws  of,  as  to  Consuls.     See  Consuls 

Universities  of  Europe,  Expositors  of  In- 
ternational Law,  384 

Utrecht,  Treaty  of  (1713),  63,  65,  72,  102. 
The  Bishop  of  Bristol,  Plenipotentiary  at 
Peace  of,  252 


Valentinian  III.,  358,  423 

Yalin,  270 

Van  Espen,  444 

Van  Hoey  (M.),  Dutch  Ambassador  to 
France,  Case  of,  211 

Vatican  Council  (1870),  340,  400,  425, 
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Stephen's  New  Commentaries.— 11th  Edition. 

In  4  vols.     8vo.     4:1.  is.  cloth. 

Mr.  SEEJEANT  STEPHEN'S   NEW  COMMENTAEIES    on 

the  LAWS  OF  ENGLAND,  partly  founded  on  Blackstone.  By  His  Honour 
Judge  Stephen.  The  Eleventh  Edition.  1890 
*^*  The  Work  selected  for  the  Intermediate  Examinations  for  Solicitors  for  1891. 
"Our  old  familiar  friend,  Stephen's  many  senses  a  wonderful  and  a  useful 
Commentaries  on  the  Laws  of  England,  book,  containing,  as  it  does,  something 
comes  to  us  in  a  handsome  blue  binding,  on  nearly  everything.  The  preparation 
in  its  tenth  edition.  The  Editor  is  of  this  edition  has,  we  are  informed  in  the 
Mr.  Archibald  Brown,  and,  when  we  preface,  been  entrusted  to  that  laborious 
remember  the  amount  of  excellent  work  compiler  and  editor  of  law  books,  Mr. 
this  gentleman  has  done  in  the  literature  Archibald  Brown,  though,  for  some  rea- 
of  the  law,  his  name  is  a  guarantee  that  son,  his  name  does  not  appear  on  the 
nothing  has  been  omitted  which  was  title-page.  Mr.  Brown  has  had  great 
necessary  to  insert  to  bring  Stephen  down  experience  in  this  way,  and  we  are  in- 
to the  date  of  publication.  We  should  clined  to  believe  his  statement  that  he 
have  to  repeat  Mr.  Brown's  preface  if  we  has  paid  sedulous  attention  to  the  wants 
detailed  the  additions  and  amendments  both  of  the  profession  and  of  students." 
which  he  has  made.  All  that  we  need  do  — Law  ^tudenfs  Journal. 
is  to  assure  the  Profession  that,  having  "  In  the  edition  now  before  us,  we  are 
examined  these  volumes,  we  find  them  all  very  glad  to  find  that  much  more  atten- 
that  could  be  desired,  without  any  appre-  tion  has  been  paid  to  recent  statute  law, 
ciable  increase  in  bulk — a  really  great  rules  of  court,  &c. ;  indeed,  the  work  is 
consideration,  having  regard  to  the  enor-  now  well  up  to  date,  and  no  better  book 
mous  growth  of  statute  and  case  law." —  can  be  placed  in  the  hands  of  a  student 
Law  Times.  at  an  early  stage  of  his  legal  career.  We 
"This  well-known  work  being  just  think  great  thanks  are  due  to  the  learned 
now  the  established  subject  for  study  editor,  the  publishers,  and  printer  for  the 
for  the  Solicitors'  Intermediate  Exami-  production  of  a  book  covering  a  great 
nation,  tends,  of  course,  to  its  more  deal  of  ground,  well  up  to  date,  beauti- 
sale.      Besides,   it  is  indeed  in  fully  printed  and  bound." — Law  Notes. 


Mayer's  French  Code  of  Commerce. 

Post  8vo.     95.  cloth. 

THE  EEENOH   CODE   OF   COMMEECE,   as  revised  to  the 

end  of  1886,  and  an  Appendix  containing  later  Statutes  in  connection  therewith, 
rendered  into  English,  with  Explanatory  Notes  and  Copious  Index.  By  Sylvain 
Mayee,  B.A.,  Ph.D.,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1887 

Clifford's  Private  Bill  Legislation. 

In  2  vols.     8vo.     21.  15s.  cloth. 

A   HISTOEY   OF    PEIYATE    BILL    LEGISLATION.     By 

Eeedeeick  Cliffged,  of  the  Middle  Temple,  Barrister-at-Law.  1885-1887 

*^*  May  be  had  separately^  Vol.  L.  20s.;  Vol.  LI.  35s.  cloth. 

Saint  on  Registration. 

In  1  vol.  Post  8vo.  10s.  %d.  cloth. 
VOTEES  and  THEIE  EEGISTEATION  :  comprising  the 
Eepresentation  of  the  People  Act,  1884  ;  and  the  Registration,  Redistribution 
of  Seats,  and  Medical  Relief  Disqualification  Removal  Acts,  1885.  With  Notes 
and  Index.  By  J.  J.  Heath  Saint,  Esq.,  B.A.,  of  the  Inner  Temple,  Bar- 
rister- at-Law.  ^.^r.^^^^.....-.  1  ^  ^  ^ 

Saint's  Registration  Cases —2nd  Edition.    With  Supplement. 

In  1  vol.,  post  8vo.,  14s.  cloth. 

A    DIGEST    OF    PAELIAMENTAEY    AND    MUNICIPAL 

REGISTRATION  CASES.  Containing  an  Abstract  of  the  Cases  Decided 
on  Appeal  from  the  Decisions  of  Revising-  Barristers  during  the  Period  com- 
mencino-  1843  and  ending  1886.  Second  Edition.  With  Supplement  to  1889. 
By  John  James  Heath  Saint,  Esq.,  B.A.,  of  the  Inner  Temple  and  Midland 
Circuit,  Barrister-at-Law,  Recorder  of  Leicester,  Author  of  "Saint's  Manual  of 
Registration."  ^^^^ 
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Tudor's  Leading  Cases  on  Eeal  Property,  &c.— 3rd  Ed. 

In  one  thick  volume,  royal  8vo.  11.  12s.  6^.  cloth. 

A  SELECTION  OF  LEADING  CASES  ON  THE  LAW 
EELATING  TO  EEAL  PEOPEETY,  Conveyancing,  and  the  Construction 
of  Wills  and  Deeds ;  with  Notes.  Third  Edition.  By  Owen  Davies  Tudoe, 
Esq.,  of  the  Middle  Temple,   Barrister-at-Law,  Author  of  ''A  Selection  of 


Leading  Cases  in  Equity 

"  The  second  edition  is  now  before  us, 
and  we  are  able  to  say  that  the  same  ex- 
tensive knowledge  and  the  same  laborious 
industry  as  have  been  exhibited  by  Mr. 
Tudor  on  former  occasions  characterize 
this  later  production  of  his  legal  author- 
ship ;  and  it  is  enough  at  this  moment  to 
reiterate  an  opinion  that  Mr.  Tudor  has 
well  maintained  the  high  legal  reputation 
which  his  standard  works  have  achieved 
in  all  countries  where  the  English  lan- 
guage is  spoken,  and  the  decisions  of  our 
Courts  are  quoted." — Law  Magazine  and 
Review  on  2nd  edit. 

"  To  Mr.  Tudor's  treatment  of  all  these 
subjects,  so  complicated  and  so  varied,  we 
accord  our  entire  commendation.  There 
are  no  omissions  of  any  important  cases 
relative  to  the  various  branches  of  the 
law  comprised  in  the  work,  nor  are  there 


1879 

any  omissions  or  defects  in  his  statement 
of  the  law  itself  applicable  to  the  cases 
discussed  by  him.  We  cordially  recom- 
mend the  work  to  the  practitioner  and 
the  student  alike,  but  especially  to  the 
former. ' ' — Solicitors'  Journal  on  2nd  edit. 
' '  This  and  the  other  volumes  of  Mr. 
Tudor  are  almost  a  law  library  in  them- 
selves, andweare  satisfied  that  the  student 
would  learn  more  law  from  the  careful 
reading  of  them  than  he  would  acquire 
from  double  the  time  given  to  the  elabo- 
rate treatises  which  learned  professors 
recommend  the  student  to  peruse,  with 
entire  f  orgetf  ulness  that  time  and  brains 
are  limited,  and  that  to  do  what  they 
advise  would  be  the  work  of  a  life.  No 
law  library  should  be  without  this  most 
useful  book." — Law  Times  on  2nd  edit. 


May's  Parliamentary  Practice.— 9th  Edition. 

In  1  vol.,  demy  Svo.,  21.  8«.  cloth. 

A  TEEATISE  on  tlie  LAW,  PEIYILEGES,  PEOCEEDINGS 

and  USAGE  OF  PARLIAMENT.     By  Sir  Thomas  Erskine  May,  K.C.B., 

D.C.L.,  Clerk  of  the  House  of  Commons,  and  Bencher  of  the  Middle  Temple. 

Ninth  Edition,  Eevised  and  Enlarged.  1883 

Contents  :     Book  I.  Constitution,  Powers  and  Privileges  of  Parliament.    Book  II. 

Practice  and  Proceedings  in  Parliament.     Book  III.  The  Manner  of  Passing 

Private  Bills,  with  the  Standing  Orders  in  both  Houses,  and  the  most  recent 

Precedents, 

"  Fifty  pages  of  new  matter  have  been 
added  by  Sir  Thomas  May  in  his  seventh 
edition,  thus  comprising  every  alteration 
in  the  law  and  practice  of  Parliament, 
and  all  material  precedents  relating  to 
public  and  private  business  since  the 
publication  of  the  sixth  edition.  We 
need  make  no  comment  upon  the  value 
of  the  work.  It  is  an  accepted  authority 
and  is  undeniably  the  law  of  Parliament. 
It  has  been  brought  up  to  the  latest  date, 
and  should  be  in  the  hands  of  every  one 
engaged  in  Parliamentary  life,  whether 
asalawyer  or  as  a  senator." — Law  Times. 


*'A  work,  which  has  risen  from  the 
position  of  a  text-book  into  that  of  an 
authority,  would  seem  to  a  considerable 
extent  to  have  passed  out  of  the  range  of 
criticism.  It  is  quite  unnecessary  to 
point  out  the  excellent  arrangement,  ac- 
curacy and  completeness  which  long  ago 
rendered  Sir  T.  E.  May's  treatise  the 
standard  work  on  the  law  of  Parliament. 
Not  only  are  points  of  Parliamentary 
law  discussed  or  decided  since  the  publi- 
cation of  the  last  edition  duly  noticed  in 
their  places,  but  the  matter  thus  added 
is  well  digested,  tersely  presented  and 
carefully  interwoven  with  the  text." — 
Solicitors'  Journal. 


Mozley  and  Whiteley's  Concise  Law  Dictionary. 

In  1  vol.  Svo.  20s.  cloth,  255.  brown  caK. 

A  CONCISE  LAW  DICTIONAEY,  containing  Short  and  Simple 
Definitions  of  the  Terms  used  in  the  Law.  By  Heebeet  Newman  Mozley,  M.A., 
Eellow  of  King's  College,  Cambridge,  and  of  Lincoln's  Inn,  Esq.,  and  Geoege 
Ceispe  Whiteley,  M.A.  Cantab.,  of  the  Middle  Temple,  Esq.,  Barristers -at -Law, 

1876 


MESSES.  BUTTEEWOBTH,  7,  PLEET  STEEET,  E.G.  7 

Brown's  Copyhold  Enfranchisement  Acts. 

Just  published,  in  1  vol.,  post  8vo.,  145.  cloth. 

THE  LAW  AND  PEACTICE  ON  ENFEANCHISEMENTS 
AND  COMMUTATIONS  under  the  Copyhold  Acts,  1841—1887,  and  other 
Acts,  and  at  Common  Law ;  with  Forms,  Practical  Directions,  and  Annota- 
tions to  the  Copyhold  Acts.  Ey  Aechibald  Beown,  of  the  Middle  Temple, 
Barrister- at- Law,  Editor  of  "  Scriven  on  Copyholds,"  &c.  1888 

Pritchard's  Admiralty  Digest.— 3rd  Edition, 

Now  ready,  in  2  thick  vols.,  royal  8vo.,  bl.  cloth. 
PEITCHAED'S  DIGEST  OF  ADMIEALTY  AND  MAEITIME 

LAW.  Third  Edition,  by  James  C.  Hannen,  of  the  Inner  Temple,  Barrister- 
at-Law,  and  W.  Tarn  Peitchaed  ;  including-  Cases  on  Average,  Carriage  of 
G-oods,  and  Marine  Insurance,  by  J.  P.  Aspinall  and  Goedon  Smith,  Barristers- 
at-Law,  and  W.  Benning  Peitchaed,  Solicitor;  with  Notes  of  Cases  on  French 
and  other  Foreign  Law,  by  Algeenon  Jones,  French  Advocate,  and  other 
Foreign  Jurists.  1887 

Fisher's  Law  of  Mortgage.— 4th  Edition. 

1  vol.  royal  8vo.  11.  lis.  Qd.  cloth. 

THE  LAW   OF  MOETGAGE  AND  OTHEE   SECUEITIES 

UPON  PPOPEPTY.  By  William  Pichaed  Fishee,  of  Lincohi's  Inn,  Esq., 
Barrister-at-Law.     Fourth  Edition.  1884 

"This  work  has  built  up  for  itself,  in  of  daily  requirement  among  solicitors, 

the  experienced  opinion  of  the  profession.  To  all  such  we  can  confidently  recommend 

a  very  high  reputation  for  carefulness,  Mr.  Fisher's  work,  which  will,  moreover, 

accuracy  and  lucidity.     This  reputation  prove  most  useful  readingfor  the  student, 

is  fully  maintained  in  the  present  edition.  both  as  a  storehouse  of  information  and 

The  law  of  securities  upon  property  is  an  intellectual  exercise."  Law  Magazine. 
confessedly  intricate,  and  probably,  as  "  His  work  has  long  been  known  as  the 

the  author  justly  observes,  embraces  a  standard  work  on  the  law  of  mortgages, 

greater  variety  of  learning  than  any  other  and  he  has    now   published   his   third 

single  branch  of  the  English  law.     At  the  edition.     The  object  and  scope  of  his 

same  time  an  accurate  knowledge  of  it  is  work  is  probably  familiar  to  most  of  our 

essential  to  every  practising  barrister,  and  readers." — Law  Journal. 

Fisher.— The  Forest  of  Essex. 

Just  published,  in  1  vol.,  crown  4to.,  \l.  \bs.  roxburgh  binding. 

THE  FOEEST  OF  ESSEX:  its  History,  Laws,  Administration, 
and  Ancient  Customs,  and  the  Wild  Deer  which  lived  in  it ;  with  Maps  and 
other  Illustrations.  By  "William  Eichaed  Fishee,  of  Lincoln's  Inn,  Barrister- 
at-Law,  Author  of  "  The  Law  of  Mortgage  and  other  Securities  upon  Property." 

1887 

Seaborne's  Law  of  Vendors  &  Purchasers.— 3rcl  Ed. 

In  1  vol.  post  8vo.,  12s.  Qd.  cloth. 

A  CONCISE  MANUAL  OF  THE  LAW  OF  YENDOES 
AND  PURCHASERS  OF  REAL  PROPERTY.  By  Hbnet  Seaboenb, 
Solicitor.     Third  Edition.  1884 

Blagg  on  Public  Meeting. 

Just  published,  in  post  8vo.,  3s.  cloth. 

THE  LAW  OF  PUBLIC  MEETING.— By  J.  W.  Blagg,  Esq., 
of  Lincoln's  Inn,  Barrister-at-Law.  1888 
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Plumptre  on  Contracts. 

Post  8vo.,  8s.  cloth. 

A  STJMMAEY  of  the  PEINCIPLES  of  the  LAW  of  SIMPLE 
CONTRACTS.  By  Claude  C.  M.  Plumptre,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.  (Middle  Temple  Common  Law  Scholar,  EQlary 
Term,  1877.)  ^  1879 

"In  our  last  volume  we  had  occasion       generally, 
to  mention  with  approbation  two  works  "  In  Part  II.  we  have  the  constituent 

by  Mr  .Arthur  Underbill,  '  A  Summary       parts  of  a  simple  contract,  the  consent  of 


of  the  Law  of  Torts,'  and  '  A  Concise 
Manual  of  the  Law  relating  to  Trusts 
and  Trustees  ;'  the  first  of  these  had 
reached  a  second  edition,  and  in  its  pre- 
paration the  author  of  the  present  work 
was  associated  with  Mr.  Underbill.  In 
the  preparation  of  this  book  Mr.  Plumptre 
has  adopted  the  lines  laid  down  by  Mr. 
Underbill ;  by  means  of  short  rules  and 
sub -rules  he  presents  a  summary  of  the 
leading  principles  relating  to  the  law  of 
simple  contracts,  with  the  decisions  of 
the  Courts  by  which  they  are  illustrated. 
Part  T.  deals  with  the  parties  to  a  simple 
contract,  and  treats  of  those  persons  ex- 
empted from  the  performance  of  their 
contracts  by  reason  of  incapacity,  such 
as  infants,  married  women,  lunatics, 
drunkards,  convicts  and  bankrupts. 
Chapter  4  is  devoted  to  contracts  by  cor- 
porations and  by  agents,  and  the  follow- 
ing chapter  to  partners  a.nd  partnerships 


the  parties,  the  consideration,  the  pro- 
mise, contracts  illegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 

"Part  III.  gives  rules  for  making  a 
simple  contract,  and  treats  of  contracts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Frauds  ;  Statutes  of  Limita- 
tion ;  the  discharge  of  the  obligation  im- 
posed by  the  contract  by  performance  ; 
by  mutual  agreement;  by  accord  and 
satisfaction ;  and  by  operation  of  law  ; 
oral  evidence  and  written  contracts ; 
damages ;  and  contracts  made  abroad. 

"The  book  contains  upwards  of  one 
hundred  rules,  all  ably  illustrated  by 
cases,  and  a  very  full  and  well- compiled 
index  facilitates  reference.  It  is  more 
particularly  addressed  to  students,  but 
practitioners  of  both  branches  of  the  legal 
profession  will  find  it  a  useful  and  trust- 
worthy guide." — Justice  of  the  Peace. 


Mosely's  Articled  Clerks'  Handy-Book.    By  Bedford. 

1  vol.  post  Svo.,  8s.  &d.  cloth. 

MOSELY'S  PEACTIOAL  HANDY-BOOK  OF  ELEMENTAEY 

LAW,  designed  for  the  Use  of  Articled  Clerks,  with  a  Course  of  Study,  and 
Hints  on  Reading  for  the  Intermediate  and  Final  Examinations.  Second 
Edition.     By  Edwaed  Henslowe  Bedfoed,  Solicitor.  1878 

This  book   cannot   be  too  strongly       certainly  not  be  the  fault  of  either  Author 


recommended  to  every  one  who  contem- 
plates becoming  a  solicitor." — Law  Ex- 
amination Journal. 

"  Mr.  E.  H.  Bedford,  indefatigable  in 
his  labours  on  behalf  of  the  articled  clerk, 
has  supervised  a  new  edition  of  Mosely's 
Handy  Book  of  Elementary  Law.  It  will 


or  Editor  if  the  years  spent  under  articles 
are  not  well  spent,  and  if  the  work  re- 
quired to  lay  a  sound  foundation  of  legal 
knowledge  is  not  done  with  that  '  know- 
ledge '  of  which  they  so  emphatically  de- 
clare the  necessity." — Law  Magazine. 


Underhill's  Settled  Land  Acts.— 2nd  Edition. 

In  1  vol.,  post  8vo.,  8s.  cloth. 

THE  SETTLED  LAND  ACTS,  1882  &  1884,  and  the  Eules  of 
1882,  with  an  Introduction  and  Notes,  and  Concise  Precedents  of  Convey- 
ancing and  Chancery  Documents.  By  A.  Underhill,  M.A.,  LL.D.,  of 
Lincoln's  Inn,  Barrister-at-Law.  Assisted  by  E.  H.  Deane,  B.A.,  of 
Lincoln's  Inn,  Barrister-at-Law.     2nd  Edition.  1884 

"It  is  hardly  necessary  for  us  to  say       various  sections  of  the  statute  are  sup- 


that  the  present  publication  is  marked 
by  the  careful  treatment  and  general  ex- 
cellence which  have  distinguished  Mr. 
Underbill's  work  on  Torts,  and  his  other 
works  which  we  have  from  time  to  time 
reviewed  in  the  pages  of  this  Journal."— 
Law  Locamination  Journal. 

"  Mr.  Underbill's  treatment  of  the  Act, 
therefore,  is,  as  might  have  been  expected, 
clear  and  perspicuous.    The  notes  to  the 


ported,  where  necessary,  by  references 
to  decided  cases  and  standard  authorities ; 
but  we  are  glad  to  see  that  he  has  not 
encumbered  them  with  a  profusion  of 
technical  details  and  collateral  points, 
which  may  sometimes  serve  as  a  guide  to 
the  practitioner,  but  rarely  obviate  the 
necessity  of  further  search  at  the  fountain 
head.  The  type  is  especially  good,  and 
there  is  an  excellent  index." — The  Field. 


MESSES.  BUTTEEWOETH,  7,  FLEET  STEEET,  E.G.  9 

Ryde's  Rating  Appeals. 

Just  published,  in  1  vol.,  demy  8vo.,  18s.  cloth. 

EEPOETS  OF  EATING  APPEALS  heard  during  1886—1890 
before  the  Queen's  Bench  Division  and  Court  of  Appeal  and  the  Assessment 
Sessions  and  London  Quarter  Sessions,  with  a  Digest  of  the  Practice,  and 
Appendix  of  Statutes,  &c.  By  Walter  C.  Eyde,  M.A.,  of  the  Inner  Temple, 
Barrister-at-Law.  1890 

Ryde  &  Thomas'  Local  Government  Act. 

In  1  Vol.,  Svo.,  24s.  cloth. 

THE  LOCAL  GOYEENMENT  ACT,  THE  COUNTY  ELECTOES 

ACT,  1888,  THE  MUNICIPAL  CORPORATIONS  ACT,  1882,  with  full 
Explanatory  Notes  and  an  Introduction ;  an  Appendix  containing-  the  Acts 
incorporated  therewith,  and  a  Copious  Index.  By  Walter  C.  Ryde,  M.A.,  of 
the  Inner  Temple,  and  E.  Lewis  Thomas,  M.A.,  LL.M.,  of  Lincoln's  Inn  and 
the  Midland  Circait,  Barristers- at-Law.  1888 

Underhill's  Guide  to  Equity. 

In  1  Vol.,  post  8vo.,  9s.  cloth. 

A  CONCISE  GUIDE  TO  MODEEN  EQUITY.  Being  a  Course 
of  Nine  Lectures  delivered  at  the  Incorporated  Law  Society  during  the  Year 
1885  ;  Revised  and  Enlarged.  By  A.  Undeehill,  M.A.,  LL.D.,  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law.  1885 

Underhill's  Chancery  Procedure. 

In  1  vol.  post  8vo.,  10s.  Qd.  cloth. 

A  PEACTICAL  and  CONCISE  MANUAL  of  the  PEOCEDUEE 
of  the  CHANCERY  DIVISION  of  the  HIOH  COURT  of  JUSTICE,  both  in 
Actions  and  Matters.  By  Arthur  Underbill,  LL.D.,  of  Lincoln's  Inn, 
Barrister-at-Law,  author  of  "  A  Concise  Treatise  on  the  Law  of  Private  Trusts 
and  Trustees,"  ''  A  Summary  of  the  Law  of  Torts,"  &c.  1881 

Underhill's  Law  of  Trusts  and  Trustees.— 3rd  Edit. 

WITH    SUPPLEMENT. 

1  vol.  post  8vo.,  18s.  cloth. 

A  CONCISE   MANUAL  of  the  LAW  relating  to  PEIVATE 

TRUSTS  AND  TRUSTEES.      By  Arthur  Underhill,   M.A.,   of  Lincobi's 

Inn,  Esq.,  Barrister-at-Law.     Third  edition.     With  Supplement  containing  the 

Trustee  Act,  1888.  1889 

%*  The  Supplement  may  be  had  separately,  2s.  sewed. 

"  His  task  was  indeed  one  of  great  named  volume,  performed  a  similar  task 
difficulty,  dealing,  as  he  has  done,  with  a  in  relation  to  the  '  Law  of  Trusts.'  In 
subject  so  complex ;  but  he  has  achieved  seventy- six  articles  he  has  summarized 
it  with  ability  and  success.  To  those  the  principles  of  the 'Law  of  Trusts'  as 
who  are  themselves  destined  to  expe-  distinctly  and  accurately  as  the  subject 
rience  what  a  famous  law  reformer  called  will  admit,  and  has  supplemented  the 
'  the  pleasures  derived  from  the  condi-  articles  with  illustrations.  He  has  chosen 
tion  of  trustee,'  this  clearly  written  a  branch  of  the  law  which  appears  one 
manual  will  be  no  slight  boon." — Irish  of  the  most  difficult  to  deal  with  in  this 
Law  Times.  way.''— law  Journal. 

"Mr.  Underhill  has,  in  the  above- 

Underhill's  Law  of  Torts.— 5tli  Edition. 

In  1  vol.  post  8vo.,  105.  cloth. 

A  SUMMAEY  OF   THE  LAW  OF  TOETS,    or  WEONGS 

INDEPENDENT    OF    CONTRACT.     Fifth  Edition.      By  A.    Underhill, 
M.A.,  LL.D.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1889 
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Tristram  and  Coote's  Probate  Practice. 
10th  Edition. 

In  1  vol.     8vo.     1/.  I2s.  cloth. 

COOTE'S  COMMON  EOEM  PEACTICE  AND  TEISTEAM'S 

CONTENTIOUS  PEACTICE,  and  Practice  on  Motions  and  Summonses  of  the 
High  Court  of  Justice  in  granting  Probates  or  Administrations.  Tenth  Edition. 
By  Thomas  Hutchinson  Teisteam,  Q.C,  D.C.L.  The  Common  Form  portion 
revised  by  T.  Pickering  Claeke,  formerly  Proctor  in  Doctors'  Commons,  and 
one  of  the  Principal  Clerks  of  Seal  in  the  Probate  Eegistry.  1888 

"  The  above  is  another  name  for  what  eminently  practical  and  useful  work  on 
is  commonly  known  to  the  profession  as  Probate  Practice  of  some  500  odd  pages 
Coote's  Probate  Practice,  a  work  about  of  text  and  300  pages  of  forms.  Although 
as  indispensable  in  a  solicitor's  of&ce  as  the  work  is  entitled  'Tristram  &  Coote's 
any  book  of  practice  that  is  known  to  Contentious  and  Non- Contentious  Prac- 
us.  Solicitors  know  that  the  difficulties  tice,'  in  the  arrangement  of  the  book  the 
in  the  way  of  satisfying  the  different  practice  is  reversed,  Mr.  Coote's  Non- 
clerks  at  Somerset  House  are  frequently  Contentious  Practice  properly  coming 
great,  and  there  is  nothing  so  likely  to  first.  We  make  no  pretence  to  have  read 
tend  to  simplicity  of  practice  as  Mr.  through  the  whole  of  the  book,  but  we 
Coote's  book." — Zmv  Times.  have  tested  it  in  various  places  on  points 

' '  The  present  edition  is  in  reality  a  with  which  we  are  familiar  or  on  points 
new  edition  of  two  separate  works  com-  on  which  we  seek  information.  We  are 
bined.  It  consists  of  '  Coote's  Non-  pleased  to  find  that  in  most  cases  our 
Contentious'  and  'Tristram's  Conten-  searches  have  been  satisfactory." — Law 
tious'   Probate  Practice,   two    familiar       Notes. 

books  to  all  probate  practitioners.   These  "  We  heartily  recommend  the  work  to 

two  works  have  now  been  combined  by  practitioners." — Laiv  Studenfs  Journal. 
Mr.   Tristram,    and    the    result   is    an 


Chadwick's  Probate  Court  Manual,  corrected  to  1876. 

Eoyal  8vo.  12s.  cloth. 

EXAMPLES    OF    ADMINISTEATION    BONDS   FOE   THE 

COXJET  OF  PEOBATE  ;  exhibiting  the  Principle  of  various  Grants  of  Admi- 
nistration and  the  correct  Mode  of  preparing  the  Bonds  in  respect  thereof ;  also 
Directions  for  preparing  the  Oaths,  arranged  for  practical  utility.  "With  Extracts 
from  the  Statutes ;  also  various  Forms  of  Affirmation  prescribed  by  Acts  of 
Parliament,  and  a  Prefatory  as  well  as  a  Supplemental  Notice,  bringing  the 
work  down  to  1876.    By  Sajmuel  Chadwick,  of  Her  Majesty's  Court  of  Probate. 

Boyle's  Precis  of  an  Action  at  Common  Law. 

In  8vo.,  bs.  cloth. 

PEECIS  of  an  ACTION  at  COMMON  LAW,  showing  at  a 
Glance  the  Procedure  under  the  Judicature  Acts  and  Eules  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas  and  Exchequer  Divisions  of  the  High  Court  of 
Justice.     By  Heebeet  E,  Boyle,  Solicitor.  1881 


Denison  and  Scott's  House  of  Lords  Practice. 

8vo.  16s.  cloth. 

APPEALS   TO   THE    HOUSE   OF   LOEDS :    Procedure   and 

Practice  relative  to  English,  Scotch  and  Irish  Appeals ;  with  the  Appellate 
Jurisdiction  Act,  1876;  the  Standing  Orders  of  the  House;  Dii-eotions  to 
Agents ;  Forms,  and  Tables  of  Costs.  Edited,  with  Notes,  Eeferences,  and  a 
fuU  Index,  fonning  a  complete  Book  of  Practice  under  the  new  Appellate 
System,  by  Chaeles  Maesh  Denison  and  Chaeles  Hendeeson  Scott,  of  the 
Middle  Temple,  Esqs.,  Barristers-at-Law.  1879 


MESSES.  BUTTEKWORTH,  7,  ELEET  STEEET,  E.G.  11 


Gierke  &  Brett's  Conveyancing  Acts— 3rd  Edit. 

Post  8vo.,  12s.  6d.  cloth. 

THE  CONVEYANCING  ACTS,  THE  VENDOE  AND  PUE- 
CHASEE   ACT,  THE    SOLICITOES'    EEMUNEEATION   ACT,  and  the 

General  Order  made  thereunder  ;  with  Notes  and  an  Introduction.  By  Aubeey 
St.  John  Cleekb,  B.A.,  and  Thomas  Brett,  LL.B.,  B.A.,  both  of  the  Middle 
Temple,  Esquires,  Barristers-at-Law.     Third  Edition.  1889 

"  This  little  hook  is  one  of  the  most  lapse  of  several  years,  a  new  edition  of 

useful  works  on  the  Conveyancing  Acts,  this  excellent  work.     We  can  commend 

and  with  students,   perhaps,  the  most  the  hook  as  an  extremely  handy  and 

popular."— /a^ris^,  August,  1889.  complete  edition  of  the  Acts."— /So^iaitors' 

"The  third  edition  of  Messrs.  Gierke  Journal,  July  27,  1889. 

&  Brett's  work  on  the  Conveyancing  Act  "We  do  not  think  the  student  could 

will  deservedly  maintain  the  high  repu-  have  a  better  work  to  assist  him  in  his 

tation  gained  by  the  former  editions.  study  of  these  all-important  Acts,  and 

The  cases  are  well  noted  up  to  date."—  we  most  heartily  commend  the  work  to 

Zaw  Times,  July  27,  1889.  our  readers'  attention.''— law  Students' 

"  We  are  glad  to  welcome,  after  the  Journal,  August,  1889. 


Folkard  on  Slander  and  Libel.— 5th  Edition. 

Just  published,  in  1  thick  volume,  royal  Svo.  cloth. 

THE  LAW  OF  SLANDEE  AND  LIBEL  (founded  upon  the 
Treatise  of  the  late  Thomas  Starkie,  Esq.,  Q.C.),  including  the  Procedure, 
Pleading,  and  Evidence,  Civil  and  Criminal,  with  Forms  and  Precedents  :  also 
Contempts  of  Court,  Criminal  Information,  &c.,  and  an  Appendix  of  Statutes. 
Fifth  Edition,  by  Henry  Coleman  Folkaed,  of  Lincoln's  Inn  and  the  Western 
Circuit,  Barrister-at-Law,  Eecorder  of  Bath.  1891 

Drewry's  Forms  of  Claims  &  Defences  in  Chancery. 

Post  Svo.  95.  cloth. 

FOEMS  OF  CLAIMS  AND  DEFENCES  IN  THE  COTTETS 
OF  THE  CHANCEEY  DIVISION  of  the  HIGH  COURT  OF  JUSTICE. 

With  Notes  containing  an  Outline  of  the  Law  relating  to  each  of  the  subjects 
treated,  and  an  Appendix  of  Forms  of  Endorsement  on  the  Writ  of  Summons. 
By  C.  Stewart  Deewey,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Author 
of  a  Treatise  on  Injunctions  and  of  Eeports  of  Cases  in  Equity,  temp.  Elndersley, 
V.-C,  and  other  works.  1876 

Trower's  Prevalence  of  Equity. 

8vo.  6s.  cloth. 
A  MANUAL  OF  THE  PEEVALENCE  OF   EQUITY  under 

Section  25  of  the  Judicature  Act,  1873,  amended  by  the  Judicature  Act,  1875. 
By  Chaeles  Feancis  Teowee,  Esq. ,  M.  A, ,  of  the  Inner  Temple,  Barrister-at-Law, 
late  Fellow  of  Exeter  College,  and  Vinerian  Law  Scholar,  Oxford ;  Author  of 
**The  Law  of  Debtor  and  Creditor,"  "The  Law  of  the  Building  of  Churches 
and  Divisions  of  Parishes,"  &c.  1876 
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Stevens's  Elements  of  Mercantile  Law. 

In  1  vol.,  post  8vo.,  10s.  Qd.  cloth. 

THE    ELEMENTS    OF    MEECANTILE    LAW.      By  T.  M. 
Stevens,  M.A.,  B.C.L.,  Barrister-at-Law.  1890 


Ortolan's  Eoman  Law,  translated  by  Prichard  &  Nasmith. 

Svo.  28s.  cloth. 

THE  HISTOEY  OF  EOMAN  LAW,  from  the  Text  of  Ortolan's 

Histoire  de  la  Legislation  Romaine  et  Generalisation  du  Droit  (Edition  of  1870). 
Translated,  with  the  Author's  permission,  and  Supplemented  by  a  Chronome- 
trical  Chart  of  Roman  History.  By  Iltudus  T.  Peichaed,  Esq.,  F.S.S.,  and 
David  Nasmith,  LL.B.,  Barristers-at-Law.  1871 


Fulton's  Manual  of  Constitutional  History. 

Post  Svo.  7s.  M.  cloth. 

A  MANUAL  OF  CONSTITUTIONAL  HISTOEY,  founded 
upon  the  Works  of  Hallam,  Creasy,  May  and  Broom,  comprising"  all  the 
fundamental  Principles  and  the  leading  cases  in  Constitutional  Law.  By 
EoEREST  Fulton,  LL.B.,  B.A.,  University  of  London,  and  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  1875 


Powell  on  Evidence.— 5tli  Edit.   By  Cutler  &  Griflln. 

1  vol.  post  8vo.  20s.  cloth. 

POWELL'S  PEINCIPLES  AND  PEACTICE  OF  THE  LAW 

or  EVIDENCE.  Fifth  Edition.  By  J.  Cutlee,  B.A.,  Professor  of  EngHsh 
Law  and  Jiirisprudence,  and  Professor  of  Indian  Jurisprudence  at  King's  College, 
London,  and  E.  F.  Geiffin,  B.A.,  Barristers-at-Law.  1885 

"The  plan  adopted  is,  we  think,  an  Acts.  The  authors  give  in  an  appendix 
admirable  one  for  a  concise,  handy  book  the  Indian  Evidence  Acts,  with  some 
on  the  subject.  The  Indian  code  of  Indian  decisions  thereupon,  and  occa- 
evidence  given  at  the  end  of  the  book  sionally  notice  these  acts  in  the  text.  On 
deserves  to  be  read  by  every  student,  the  whole  we  think  this  is  a  good  edition 
whether  going  to  India  or  not.  The  of  a  good  book.  It  brings  down  the 
present  form  of  Powell  on  Evidence  is  a  cases  to  the  latest  date,  and  is  con- 
handy,  well-printed  and  carefully  pre-  structed  upon  a  model  which  we  should 
pared  edition  of  a  book  of  deserved  re-  like  to  see  more  generally  adopted." 
putation  and  authority." — Lav)  Journal.  — Solicitors''  Journcil. 

"  The  plan  of    the  book  is  to   give  "There  is  hardly  any  branch  of  the 

pretty  frequently,  and,  as  far  as  we  can  law  of  greater  interest  and  importance, 

discover,    in    almost    every   chapter,   a  not  only  to  the  profession,  but  to  the 

'  rule '  of  general  application,  and  then  public  at  large,  than  the  law  of  evidence, 

to  group  the  cases  round  it.    These  rules  "We  are,  therefore,  all  the  more  inclined 

or  axioms  are  printed  in  a  distinctive  to  welcome  the  aj^pearance  of  the  Fourth 

type.     The  work  has  been  pruned  and  Edition  of  this  valuable  work." — Law 

remodelled  by  the  light  of  the  Judicature  Examination  Journal. 
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Bower's  Directors  Liability  Act,  1890,  &c. 

Just  published,  in  1  vol.,  post  8vo.,  9^.  cloth. 

THE  DIEEOTOES  LIABILITY  ACT,   1890,  and  other  Statu- 

tory  Provisions  relating  to  Prospectuses  of  Public  Companies,  including  the 

Common  Law :  with  Notes  and  Copious  Index.     By  George  Spencee  Bower, 

B.A.,  of  the  Inner  Temple,  Barrister-at-Law.  1890 

Scriven  on  Copyholds.— 6tli  Edition,  by  Brown. 

In  1  vol.  roy.  Svo.  305.  cloth. 

A  TEEATISE  on  the  LAW  of  COPYHOLDS  and  of  the  OTHEE 

TENURES  (Customary  and  Freehold)  of  LANDS  within  MANORS,  with  the 
LAW  of  MANORS  and  MANORIAL  CUSTOMS  generally,  and  the  RULES 
of  EVIDENCE  applicable  thereto,  including  the  LAW  of  COMMONS  or 
WASTE  LANDS,  and  also  the  JURISDICTION  of  the  various  MANORIAL 
COURTS.  By  John  Scriven.  The  Sixth  Edition,  thoroughly  revised,  re- 
arranged and  brought  down  to  the  present  time,  by  Archibald  Brown,  Esq. , 
of  the  Middle  Temple,  Barrister-at-Law,  B.C.L.,  &c.,  Editor  of  "  Bainbridge 
on  the  Law  of  Mines.'"'  1882 

Bainbridge's  Law  of  Mines  and  Minerals.— 4tli  Edit. 

1  vol.  roy.  8vo.  45^.  cloth. 

A  TEEATISE  on  the  LAW  OF  MINES  AND  MINEEALS. 

By  William  Bainbridge,  Esq.,  E.G-.S.,  of  the  Inner  Temple,  Barrister-at-Law. 
Fourth  Edition.  By  Archibald  Brown,  M.A.,  Edin.  and  Oxon,  of  the  Middle 
Temple,  Barrister-at-Law.  This  work  has  been  whoUy  re-cast,  and  in  the 
greater  part  re-written.  It  contains,  also,  several  chapters  of  entirely  new 
matter,  which  have  obtained  at  the  present  day  great  mining  importance.     1878 

"Much  of  the  old  work  has  been  re-  Index  facilitates  the  reference  to  the  con- 
written,  and  there  is  much  in  this  edition  tents  of  the  volume, 
that  is  entirely  new.  The  whole  of  the  "The  cases  cited  are  brought  down  to  a 
law  relating  to  mines  and  minerals  is  very  recent  date.  The  work  undertaken 
treated  in  an  exhaustive  manner.  As  by  Mr.  Brown  was  an  arduous  one,  and 
coming  more  particularly  within  our  he  has  satisfactorily  performed  it." — 
own  peculiar  province,  we  may  notice  Justice  of  Peace  on  ^th  edit. 
Chapter  XII . ,  which  deals  with  criminal  ' '  This  work  must  be  already  familiar  to 
offences  relatingto  mines;  Chapter  XIII.,  all  readers  whose  practice  brings  them  in 
as  to  the  statutory  regulation  and  inspec-  any  manner  in  connection  with  mines  or 
tion  of  mines;  and  Chapter  XV.,  which  mining,  and  they  well  know  its  value, 
contains  the  law  relating  to  the  rating  We  can  only  say  of  this  new  edition  that 
of  mines  and  quarries,  comprising  the  it  is  in  all  respects  worthy  of  its  pre- 
liability  of  coal  and  other  mines  and  decessors." — Law  Times  on  Zrd  edit. 
quarries  to  the  poor  and  other  rates —  "It  would  be  entirely  superfluous  to 
The  tenancy — Improvements  to  be  in-  attempt  a  general  review  of  a  work  which 
eluded— Allowances  and  deductions  to  has  for  so  long  a  period  occupied  the 
be  made — Rateable  value,  and  all  other  position  of  the  standard  work  on  this 
matters  necessary  to  make  this  portion  important  subject.  Those  only  who,  by 
of  the  work  most  valuable  to  those  con-  the  nature  of  their  practice,  have  learned 
cerned  in  the  rating  of  such  property.  to  lean  upon  Mr.  Bainbridge  as  on  a 
"  The  appendix  contains  a  valuable  solid  staff,  can  appreciate  the  deep  re- 
collection of  conveyancing  forms — Local  search,  the  admirable  method,  and  the 
Customs — ^A  Glossary  of  English  Mining  graceful  style  of  this  model  treatise." — 
Terms,  and  a  full  and  well  arranged  Law  Journal  on  3rd  edit. 

Davis  on  Registration.— 2nd  Ed.,  with  Supplement. 

1  vol.  post  Svo.  15«.  cloth. 

THE  LAW  OF  EEGISTEATION,  PAELIAMENTAEY  AND 

MUNICIPAL,  with  all  the  Statutes  and  Cases.     With  a  Supplement  including 

the  Cases  decided  on  Appeal  on  the  Parliamentary  and  Municipal  Registration 

Act,  1878.     By  James  Edward  Davis,  Esq.,  Barrister-at-Law.  1880 

\*  The  Supplement  may  be  had  separately,  price  2s.  6d.  sewed. 
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Oke's  Magisterial  Synopsis.— 13th  Edition. 

In  2  tMck  vols.  8vo.  635.  cloth,  71*.  half  calf,  73s.  calf. 

A  PEACTICAL  GUIDE  for  MAGISTEATES,  tlieir  CLEEKS, 
SOLICITORS  and  CONSTABLES  ;  comprising  Summary  Convictions  and 
Indictable  Offences,  with  their  Penalties,  Punishments,  Procedure,  &c.,  alpha- 
heticaUy  and  tabidarly  arranged.  13th  Edit.  By  Thomas  W.  Saunders,  Esq.,  late 
Kecorder  of  Bath,  and  now  one  of  the  Metropolitan  Police  Magistrates.        1881 

"The  best  criticism  of  a  law  book  is  The  work  is  then  for  the  most  part 
that  it  is  useful,  and  that  the  profession  arranged  alphabetically  and  tabularly. 
has  made  use  of  twelve  editions  of  a  Merely  as  a  means  of  finding  the  nature 
work  and  requires  a  thirteenth  is  very  of  offences  and  of  discovering  under  what 
high  commendation  of  a  venture  in  legal  statute  they  are  punishable,  the  work  is 
literature.  Mr.  Oke's  work  is  too  well  an  invaluable  one.  But  the  Synopsis 
known  to  require  description ;  too  much  contains  a  good  deal  more  information, 
valued  to  require  criticism.  Indeed,  a  In  the  same  table  the  reader  can  at  once 
Synopsis  like  this  cannot  properly  be  re-  see  within  what  time  the  information 
viewed.  Its  value  can  be  ascertained  by  must  be  laid,  the  number  of  justices  to 
those  who  have  had  frequent  recourse  to  convict,  the  penalty,  &c.,  and  modes  of 
it  in  the  course  of  practice.  The  plan  of  enforcing  obedience.  The  amount  of 
the  book  is  familiar  to  most  readers.  It  independent  research  which  is  thus  saved 
is,  like  the  subject-matter  of  the  juris-  to  practitioners  and  justices  is  immense, 
diction  of  magistrates,  divided  into  two  and  the  value  of  the  work  is  in  the  direct 
parts — one  dealing  with  summary  con  vie-  ratio  to  the  amount  of  labour  thus  r  en - 
tions,  the  other  with  indictable  offences.       dered  unnecessary." — Times. 

Oke's  Magisterial  Formulist.— 6th  Edition. 

8vo.  38s.  cloth  ;  42s.  half  calf  ;  43s.  caK. 

BEING  a  complete  COLLECTION  of  FOEMS  AND  PEE- 
CEDENTS  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and  in 
Parochial  matters,  by  Magistrates,  their  Clerks,  Solicitors  and  Constables. 
Sixth  Edition.  By  Thomas  "W.  Saundees,  Esq.,  late  Recorder  of  Bath,  and  now 
one  of  the  Metropolitan  Police  Magistrates.  1881 

Oke's  Fishery  Laws.— 2nd  Edit.,  with  Supplement 
to  1884,  by  Bund. 

Post  8vo.  6s.  cloth. 
A  HANDY  BOOK  of  tlie  FISHEEY  LAWS :  containing  the  Law 
as  to  Fisheries,  Private  and  Public,  in  the  Inland  Waters  of  England  and  Wales, 
and  the  Freshwater  Fisheries  Preservation  Act,  1878,  with  the  Acts,  Decisions, 
Notes,  and  Forms.  2nd  Edit.  With  Supplement  containing  the  Act  of  1884.  By 
J.  W.  Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law.  1884 

Oke's  Game  Laws.— 3rd  Edition,  by  Bund. 

Post  8vo.  165.  cloth. 
A  HANDY  BOOK  of  the  GAME  LAWS:  containing  the 
whole  Law  as  to  Game  Licences  and  Certificates,  G-un  Licences,  Poaching 
Prevention,  Trespass,  Eabbits,  Deer,  Dogs,  Birds  and  Poisoned  Grain,  Sea 
Birds,  Wild  Birds  and  Wild  Fowl,  and  the  Rating  of  Game  throughout  the 
United  Kingdom,  with  the  Acts,  Decisions,  Notes  and  Forms.  3rd  Edit.,  with 
Supplementcontainingthe  Wild  Birds  Protection  Act,  1880,  and  the  Ground  Game 
Act,  1880.  By  J.  W.  Willis  Bund,  M.A.,  LL.B.,  Barrister-at-Law.  1881 
*^*  The  Supplement  may  be  had  separately,  2s.  Qd.  sewed. 

Oke's  Licensing  Laws.— 2nd  Edition. 

Post  8vo.  10s.  cloth. 

THE  LAWS  as  to  LICENSING  INNS,  &c. :  containing  the 
Licensing  Acts,  1872  and  1874,  and  the  other  Acts  in  force  as  to  Alehouses, 
Beer-houses,  Wine  and  Eefreshment-houses,  Shops,  &c.,  where  Intoxicating 
Liquors  are  sold,  and  Billiard  and  Occasional  Licences,  with  Explanatory  Notes, 
the  authorized  Forms  of  Licences,  Tables  of  Offences,  &c.  Second  Edition, 
By  W.  C.  Glen,  Esq.,  Barrister-at-Law.  1874 
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Flood  on  Making  Wills. 

In  1  vol.  post  8vo.  55.  cloth. 

THE  PITFALLS  OF  TESTATOES.  A  few  Hints  about  the 
Making  of  Wills.  By  John  C.  H.  Flood,  of  the  Middle  Temple,  Esq.,  Barrister- 
at-Law.  1884 

Bund's  Law  of  Salmon  Fisheries,  corrected  to  1876. 

Post  8vo.  I6s.  cloth. 

THE   LAW  EELATINO   TO   THE   SALMON   FISHEEIES 

OF  ENGLAND  AND  WALES,  as  amended  by  the  Sahnon  Fishery  Act,  1873, 
incorporating  the  Bye-laws,  Statutes  and  Cases  to  November,  1876.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  of  Lincohi's  Inn,  Esq.,  Barrister-at-Law,  Vice- 
Chairman  Severn  Fishery  Board. 

The  Supplement,  embodying  the  Legislation,  Bye-laws  and  Cases  to  November, 
1876,  may  be  had  separately.     Price  1^.  sewed. 


Gurney's  Shorthand.— ISth  Edition. 

In  1  vol.  post  8vo.  3s.  cloth. 

A  TEXT  BOOK  of  tlie  GUENEY  SYSTEM  of  SHOETHAND. 

Eighteenth  Edition.  Edited  by  W.  B.  Gueney  &  Sons,  Shorthand  Writers  to 
the  Houses  of  Parliament.  1884 

Davis's  Practice  of  the  County  Courts.— 6th  Edit. 

In  1  thick  vol.,  demy  8vo.,  price  45s. 

THE  PEACTICE   OF   THE   COUNTY  OOUETS.— By  James 

Edward  Davis,  of  the  Middle  Temple,  Barrister-at-Law.  The  Sixth  Edition 
(including  the  New  County  Court  Rules,  and  the  New  Consolidated  Bank- 
ruptcy Eules)  edited  by  S.  M.  Ehodes,  of  the  Inner  Temple,  Barrister-at-Law. 

1887 

Davis's  Labour  Laws  of  1875. 

8vo.  12s.  cloth. 

THE  LABOUE  LAWS  OF  1875,  with  Introduction  and  Notes. 
By  J.  E.  Davis,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  late  Police 
Magistrate  for  Sheffield.  1875 

Saunders'  Law  of  Negligence. 

One  vol.  post  8vo.  9s.  cloth. 
A  TEEATISE  on  the  LAW  APPLICABLE  to  NEGLIGENCE. 

By  Thomas  W.  Satjndees,  Esq.,  Barrister-at-Law,  Recorder  of  Bath.  1871 


Ingram's  Law  of  Compensation— 2nd  Edit,  by  Elmes. 

Post  8vo.  12s.  cloth. 

COMPENSATION    TO    LAND    AND     HOUSE    OWNEES : 

being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &c. 
payable  by  Railway  and  other  Public  Companies ;  with  an  Appendix  of  Forms  and 
Statutes.  By  Thomas  Dunbar  Ingeam,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
Second  Edition.    By  J.  J.  Elmes,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

1869 
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Brett's  Bankruptcy  Act,  1883. 

In  1  vol.  post  8vo,  14s.  cloth. 

THE  BANICRUPTCY  ACT,  1883;  with  an  Introductory 
Chapter,  Notes,  Index,  &c.  And  SUPPLEMENT  containing  a  Table  showing 
the  parts  of  the  Act  and  Pules  which  are  to  be  read  together  ;  a  Summary  of  the 
points  of  importance  contained  in  the  Pules,  and  the  Table  of  Pees  of  the  28th 
December,  1883.  By  Thomas  Beett,  LL.B.,  Lond.  Univ.,  B.A.,  Exhibitioner 
in  Peal  Property  and  Equity,  and  Holder  of  the  First  Certificate  of  Honour, 
Michaelmas,  1869,  and  Joint  Editor  of  "■  Gierke  and  Brett's  Conveyancing  Acts." 
*^*  Supplement  only,  Is.  6d. 


Shelf ord's  Companies— 2iid  Edit.  By  Pitcairn  &  Latham. 

8vo.  21s.  cloth. 

SHELFOED'S    LAW    OF    JOINT    STOCK    COMPANIES; 

containing  a  Digest  of  the  Case  Law  on  that  Subject;  the  Companies  Acts,  1862, 
1867,  and  other  Acts  relating  to  Joint  Stock  Companies;  the  Orders  made  imder 
those  Acts  to  regulate  Proceedings  in  the  Court  of  Chancery  and  County  Courts, 
and  Notes  of  all  Cases  interpreting  the  above  Acts  and  Orders.  Second  Edition, 
much  enlarged,  and  bringing  the  Statutes  and  Cases  down  to  the  date  of  publi- 
cation. By  David  Pitcaien,  M.A.,  Fellow  of  Magdalen  College,  Oxford,  and 
of  Lincoln's  Inn,  Barrister-at-Law ;  and  Feancis  Law  Latham,  B.A.,  Oxon, 
of  the  Inner  Temple,  Barrister-at-Law,  Author  of  *' A  Treatise  on  the  Law  of 
Window  Lights."  1870 

Shelford's  Law  of  Railways.— 4th  Edition  by  Grien. 

In  2  thick  vols,  royal  8vo.  63.5.  cloth ;  75*.  caH. 

SHELFOED'S  LAW  OF  EAILWAYS ;  containing  the  whole  of 
the  Statute  Law  for  the  Pegulation  of  Railways  in  England,  Scotland  and 
Ireland :  with  copious  Notes  of  Decided  Cases  upon  the  Statutes,  Introduction 
to  the  Law  of  Railways,  and  Appendix  of  OjSicial  Documents.  Foui^th  Edition. 
By  William  Cunningham  Glen,  Barrister-at-Law,  Author  of  the  "Law  of 
Highways,"  ''Law  of  Public  Health  and  Local  Government,"  &c.  1869 


Grant's  Bankers  and  Banking  Companies.— 4th  Ed. 

In  1  vol.  8vo.  29s.  cloth. 

GEANT'S  TEEATISE  ON  THE  LAW  EELATING  TO 
BANKEPS  AND  BANKING  COMPANIES.  With  an  Appendix  containing 
the  most  important  Statutes  in  force  relating  thereto.  Fourth  Edition.  With 
Supplement  containing  the  Bills  of  Exchange  and  Bills  of  Sales  Acts,  1882. 
By  C.  C.  M.  Pltjmptee,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


Redman's  Law  of  Arbitrations  and  Awards. 
2nd   Edition. 

In  8vo.  18s.  cloth. 

A  CONCISE  TEEATISE  on  the  LAW  of  AUBITEATIONS 

and  AWAPDS,  with  an  Appendix  of  Precedents  and  Statutes.  By  Joseph 
Hawoeth  Pedman,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  Second 
Edition.  1884 
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Mozley's  Married  Women's  Property  Acts. 

In  demy  8vo.,  2s.  6d.  sewed. 

THE   MAEEIED   WOMEN'S    PEOPEETY   ACTS,   with  an 

Introduction  and  Notes  on  the  Act  of  1882.  By  Heebeet  Newman  Mozley, 
M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  1883 

Crump's  Marine  Insurance  and  Greneral  Average. 

Eoyal  8vo.  21s.  cloth,  26s.  calf. 

THE  PEINCIPLES  of  the  LAW  EELATINGl  TO  MAEINE 

INSUEANCE  and  OENEEAL  AVEEAGE  in  England  and  America,  with 
occasional  references  to  French  and  German  Law.  By  Feedeeic  Octavixjs  Ceump, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1875 


Powell's  Law  of  Inland  Carriers.— 2nd  Edition. 

8vo.  14s.  cloth. 

THE  LAW  OF  INLAND  CAEEIEES,  especiaUy  as  regulated 
by  the  Eailway  and  Canal  Traffic  Act,  1854.  By  Edmund  Powell,  Esq.,  of 
Lincoln  College,  Oxon,  M.A.,  and  of  the  Western  Circuit,  Barrister-at-Law, 
Author  of  "Principles  and  Practice  of  the  Law  of  Evidence."  Second  Edition, 
almost  re-written.  1861 

Higgins's  Digest  of  Patent  Cases. 

8vo.  10s.  cloth,  net. 

A  DIGEST  OF  THE  EEPOETED  OASES  relating  to  the  Law 
and  Practice  of  LETTEES  PATENT  FOE  INVENTIONS,  decided  from  the 
passing  of  the  Statute  of  Monopolies  to  the  present  time.  By  Clement  Higgins, 
M.A.,  F.C.S.,  of  the  Inner  Temple,  Barrister-at-Law.  1875 


Michael  and  Will's  Gas  and  Water.— 3rd  Edition. 

Demy  8vo.  price  30s. 
THE  LAW  EELATINa  TO  GAS  AND  WATEE :   comprising 

the  Eights  and  Duties  as  well  of  Local  Authorities  as  of  Private  Companies 
in  regard  thereto,  and  including  all  Legislation  to  the  close  of  the  last  Session 
of  Parliament.  By  W.  H.  Michael,  Q.C,  and  J.  Shieess  Will,  Q.C.  Third 
Edition.     By  M.  J.  Michael,  of  the  Middle  Temple,  Barrister-at-Law.        1884 


Fawcett's  Law  of  Landlord  and  Tenant. 

8vo.  14s.  cloth. 

A  COMPENDIUM  of  the  LAW  of  LANDLOED  and  TENANT. 

By  William  Mitchell  Fawcett,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

1871 

Dixon's  Law  of  Partnership. 

One  vol.  8vo.  22s.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  PAETNEESHIP. 

By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Editor  of  "Lush's 
Common  Law  Practice."  1866 
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Hunt  on  Frauds  and  Bills  of  Sale. 

Post  8vo.  95.  cloth. 
THE    LAW   relating   to   EEAUDULENT    CONVEYANCES, 

under  the  Statutes  of  Elizabeth  and  the  Bankrupt  Acts :  with  Pemarks  on  the 
Law  relating  to  Bills  of  Sale.  By  Aethue  Joseph  Hunt,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Author  of  "The  Law  relating  to  Boundaries,  Fences  and 
Foreshores."  1872 

Hunt's  Boundaries  and  Fences.— 3rd  Edition. 

In  1  vol.,  post  Svo.,  14s.  cloth. 

THE  LAW  of  BOUND AEIES  and  FENCES  in  relation  to  the 
Sea-shore  and  Sea-bed;  Public  and  Private  Pivers  and  Lakes;  Mines  and 
Private  Properties  generally  ;  Pailways,  Highways  and  other  Ways  and  Poads, 
Canals  and  Waterworks  ;  Parishes  and  Counties  ;  Inclosures,  &c. ,  together  with 
the  Pules  of  Evidence  and  the  Pemedies  applicable  thereto,  and  including  the 
Law  of  Party -Walls  and  Party -Structures,  both  generally  and  within  the  Metro - 
pohs.  By  Aethue  Joseph  Hunt,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 
3rd  Edit.   By  Aechibald  Beown,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


Chute's  Equity  in  Relation  to  Common  Law. 

Post  Svo.  9s.  cloth. 

EQUITY  UNDEE  THE  JUDICATUEE  ACT,  or  THE 
KELATION  OF  EQUITY  TO  COMMON  LAW:  with  an  Appendix  con- 
taining the  High  Court  of  Judicature  Act,  1873,  and  the  Schedule  of  Pules. 
By  Chalonee  William  Chute,  Barrister-at-Law;  Fellow  of  Magdalen  College, 
Oxford.  1874 


Roberts's  Principles  of  Equity —3rd  Edition. 

8vo.  18s.  cloth. 

THE  PEINCIPLES  OF  EQUITY  as  administered  in  the 
Supreme  Court  of  Judicature  and  other  Courts  of  Equitable  Jurisdiction.  By 
Thomas  Aechibald  Eobeets,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Third  Edition.  1877 


Wigram  on  Extrinsic  Evidence  as  to  Wills.— 4tli  Ed. 

8vo.  lis.  cloth. 
AN  EXAMINATION  OE  THE  EULES  OF  LAW  respecting 
the  Admission  of  EXTRINSIC  EVIDENCE  in  Aid  of  the  INTERPRETATION 
OF  WILLS.  By  the  Right  Hon.  Sir  James  Wigeam,  Knt.  The  Fourth 
Edition,  prepared  for  the  press  with  the  sanction  of  the  learned  Author,  by 
Knox  Wigeam,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1858 


Waggett  on  Patents. 

In  1  vol.,  8vo.,  7s.  cloth 

THE  LAW  AND  PEACTICE  EELATING  TO  THE  PEO- 
LONGATION  OF  THE  TERM  OF  LETTERS  PATENT  FOR  INVEN- 
TIONS, with  full  Table  of  Cases  and  Sycopsis  of  Colonial  and  Foreign  Laws, 
&G.     By  J.  F.  Waggeit,  M.A.,  Oxon.,  of  Lincoln's  Inn,  Barrister-at-Law. 

^  1887 
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Rouse's  Conveyancer— 3rd  Edit,  with  Supplement. 

Two  vols.  8vo.,  305.  cloth,  38.s.  calf. 
THE    PEACTIOAL    OONYEYANOEE,    giving,    in    a    mode 

combiniag  facility  of  reference  with  general  utility,  upwards  of  Four  Hundred 
Precedents  of  Conveyances,  Mortgages  and  Leases,  Settlements,  and  Miscel- 
laneous Eorms,  with  (not  in  previous  editions)  the  Law  and  numerous  Outline 
Forms  and  Clauses  of  "Wills  and  Abstracts  of  Statutes  affectiag  Eeal  Property, 
Conveyancing  Memoranda,  &c.  By  Eolla  Eouse,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  "The  Practical  Man,"  &c.  Third  Edition,  greatly 
enlarged.  With  a  Supplement,  giving  Abstracts  of  the  Statutory  Provisions 
affecting  the  Practice  in  Conveyancing  ;  and  the  requisite  Alterations  in  Forms, 
vdth  some  New  Forms  ;  and  including  a  full  Abstract  in  numbered  Clauses  of 
the  Stamp  Act,  1870.  1871 

The  Supplement  separately,  price  Is.  6d. 


Lewis's  Introduction  to  Conveyancing. 

8vo.  18s.  cloth. 

PEINCIPLES  OF  CONYEYANCINa  explained  and  iUustrated 
by  Concise  Precedents  ;  with  an  Appendix  on  the  effect  of  the  Transfer  of  Land 
Act  in  modifying  and  shortening  Conveyances.  By  Hubert  Lewis,  B.A.,  late 
Scholar  of  Emmanuel  College,  Cambridge,  of  the  Middle  Temple,  Barrister-at- 
Law.  1863 

Barry's  Practice  of  Conveyancing. 

8vo.  18s.  cloth. 

A  TEEATISE  ON  THE  PEAOTICE  OF  CONVEYANCING. 

By  W.  Whittakbr  Baeey,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Holder 
of  the  Studentship  of  the  Inns  of  Court,  and  Author  of  "A  Treatise  on  the 
Statutory  Jurisdiction  of  the  Court  of  Chancery."  1865 

Kelly's  Conveyancing  Draftsman.— 2nd  Edition. 

Post  8vo.,  12s.  6d.  cloth. 

THE  DEAFTSMAN :  containing  a  CoUection  of  Concise  Prece- 
dents and  Forms  in  Conveyancing ;  with  Introductory  Observations  and 
Practical  Notes.     2nd  Edition.     By  James  Heney  Kelly.  1881 

"A  collection  of  concise  forms  and       reading." — Justice  of  the  Feace. 
precedents  in   conveyancing  which  has  "This  edition  is  a  considerable  enlarge - 

the  advantage  of  being  in  a  portable  ment  of,  and,  we  may  add,  a  substantial 
form  and  yet  containing  most  of  the  improvement  on  the  first  edition.  The 
forms  which  are  likely  to  be  required  in  forms  of  '  notices'  are  well  drawn,  and 
ordinary  practice.  Prefixed  to  the  forms  there  are  several  of  the  'miscellaneous' 
are  short  introductory  practical  observa-  forms  which  are  aptly  selected." — Zaw 
tions,  which  are  sure  to  repay  a  careful       Journal. 


Coombs'  Manual  of  Solicitors'  Bookkeeping. 

8vo.  10s  6^.  cloth. 

A  MANUAL  of  SOLICITOES'  BOOKKEEPING:   comprising 

Practical  Exemplifications  of  a  Concise  and  Simple  Plan  of  Double  Entry,  with 
Forms  of  Account  and  other  Books  relating  to  Bills,  Cash,  &c.,  showing  their 
Operation,  giving  Instructions  for  Keeping,  Posting  and  Balanciag  them,  and 
Directions  for  Drawing  Costs,  adapted  to  a  large  or  small,  sole  or  partnership 
business.     By  W.  B.  Coombs,  Law  Accountant  and  Costs  Draftsman.  1868 

*^*  The  various  Account  Books  described  in  the  above  System,  the  forms  of  which 

are  copyright,  may  be  had  from  the  Publishers  at  the  prices  stated  in  the  work, 

page  274. 
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Probyn's  Statutory  Form  of  a  Bill  of  Sale. 

Post  8vo.,  3a\  clotli. 

STATUTOEY  POEM  OF  A  BILL  OF  SALE,  with  FOEMS 
OF,  AND  RULES  FOR,  DRAWING  SAME,  also  a  Digest  of  all  the  Reported 
Cases.     By  L.  Peobyn,  Esq.,  of  the  Middle  Temple,  Barrister- at-Law.         1888 

Grlyn,  Jackson  and  Probyn's  Mayor's  Court  Practice. 

In  1  vol.,  8vo.,  15s.  cloth. 

THE  JUEISDICTION  AND  PEACTICE  OF  THE  MAYOE'S 

COURT,  together  with  Appendices  of  Porms,  and  of  the  Statutes  specially  re- 
lating to  the  Court.  By  L.  E.  Glyn  and  L.  Peobyn,  of  the  Middle  Temple, 
Esquires,  Barristers -at -Law,  and  Feank  S.  Jackson,  Esq.,  Barrister-at-Law 
(Deputy  Registrar  of  the  Court).  1888 

Edwards  and  Hamilton's  Law  of  Husband  and  Wife. 

In  1  vol.,  post  8vo.,  16s.  cloth. 

THE  LAW  OF  HUSBAND  AND  WIFE:  with  separate 
Chapters  upon  Marriage  Settlements,  and  the  Married  Women's  Property  Act, 
1882.  By  John  William  Edwaeds  and  William  Peedeeick  Hamilton,  LL.D., 
Esquires,  of  the  Middle  Temple,  Barristers -at-Law.  1883 

Phillimore's  Commentaries  on  International  Law. 

Thied  Edition,  Vol.  I.,  8vo.  24s.  cloth;  Vol.  II.,  26s.  cloth  ; 
Vol.  III.,  36s.  cloth  ;  Vol.  IV.,  36s.  cloth. 

commentaeies    on    inteenational    law. 

By  the  Right  Hon.  Sir  Robeet  Phillimoee,  Knt.,  Member  of  H.M.'sMost  Hon. 
Privy  Council,  and  Judge  of  the  High  Court  of  Admiralty  of  England.  Com- 
plete in  4  Vols.  8vo.  1879—1889 

Hertslet's  Commercial  Treaties. 

17  vols.  8vo.  24^.  8s.  boards. 

HEETSLET'S  TEEATIES  of  Commerce,  Navigation,  Slave 
Trade,  Post  Office  Communications,  Copyright,  &c.,  at  present  subsisting 
between  Great  Britain  and  Poreign  Powers.  Compiled  from  Authentic  Docu- 
ments by  Sir  Edwaed  Heetslet,  C.B.,  Librarian  and  Keeper  of  the  Papers 
of  the  Poreign  Office. 
*^*   Vol.  1,  price  12s.;   Vol.  2,  price  12s.;    Vol.  3,  price  18s.;    Vol.  4,  price  18s.; 

Vol.  5,  price  20s. ;   Vol.  6,  price  25s. ;    Vol.  7,  price  30s. ;   Vol.  8,  price  30s. ; 

Vol.  9,  price  30s.;   Vol.  10,  price  30s.;   Vol.  11,  price  30s.;   Vol.12,  price  40s.; 

Vol.  13,  price  42s. ;    Vol.  14,  price  42s. ;   Vol.  15,  price  428. ;    Vol.  16,  price  25s. ; 

Vol.   17,  price  42s.   cloth,  may  he  had  separately  to  complete  sets.      Vol.   16 

contains  an  Index  of  Subjects  to  the  first  Fifteen  Volumes. 

Hertslet's  Treaties  on  Trade  and  Tariffs. 

In  royal  8vo. 
TEEATIES  and  TAEIFES  regulating  tlie  Trade  between  Great 

Britain  and  Poreign  Nations,  and  Extracts  of  the  Treaties  between  Poreign 
Powers,  containing  "Most  Pavoou'ed  Nation"  Clauses  applicable  to  Great 
Britain  in  force  on  the  1st  January,  1875.  By  Sir  Edwaed  Heetslet,  C.B., 
Librarian  and  Keeper  of  the  Papers  of  the  Foreign  Office.  Part  I. — Austria, 
7s.  M.  cloth.  Part  TL.—Turhcy,  15s.  cloth.  Part  YL\.— Italy,  15s.  cloth. 
Part  IV. — China,  10s.  cloth.  Part  V. — Spain,  11.  Is.  cloth.  Part  VI. — Japan, 
15s.  cloth. 
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Lawson  on  Patents,  &c.— 2nd  Edition. 

In  one  vol.  demy  8vo.,  26.5.  cloth. 

THE   LAW    AND    PEACTIOE    UNDER    THE    PATENTS 

DESIGNS  AND  TEADE  MAEKS  ACTS,  1883  to  1888,  with  the  Practice  in 
Actions  for  Infringement  of  Patent,  and  an  Appendix  of  Orders  and  Forms. 
By  William  Noeton  Lawson,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,' 
Eecorder  of  Eichmond.  1889 


UnderWirs  ^'Freedom  of  Land."— 2nd  Edition. 

Demy  8vo.,  price  Is. 

'^FEEEDOM   OF   LAND,"   and  WHAT   IT   IMPLIES.     By 

Aethue  Undeehill,  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law,  Author  of 
''A  Treatise  on  the  Law  of  Private  Trusts,"  "A  Manual  of  Chancery 
Procedure,"  &c.  &c.     Second  edition.  1882 


Baylis's  Law  of  Domestic  Servants.— By  Monckton. 

Foxjeth  Edition.    Foolscap  8vo.  2s.  cloth. 
THE  EIGHTS,  DUTIES  and  EELATIONS  OF  DOMESTIC 

SEEVANTS  and  their  MASTEES  and  MISTEESSES.  With  a  Short  Account 
of  the  Servants'  Institutions,  &c.  and  their  Advantag-es.  By  T.  Hbney  Baylis, 
M.A.,  of  Brasenose  College,  Oxford,  Barrister-at-Law  of  the  Inner  Temple. 
Fourth  Edition,  with  considerable  Additions,  by  Edwaed  P.  Monckton,  Esq. , 
B.  A. ,  of  Trinity  College,  Cambridge,  Barrister-at-Law  of  the  Inner  Temple.    1873 


Clifford  &  Stephens's  Practice  of  Eeferees  Court,  1873. 

Two  vols,  royal  8vo.  3/.  10s.  cloth. 

THE  PEACTIOE  of  the  COUET  of  EEFEEEES  on  PEIYATE 
BILLS  in  PARLIAMENT,  with  Eeports  of  Cases  as  to  the  locus  standi  of 
Petitioners  during  the  Sessions  1867-68-69-70-71  and  72.  By  Feedeeick 
Cliffoed  and  Pembeoke  S.  Stephens,  Barristers-at-Law. 


In  continuation  of  the  above, 
Eoyal  8vo.  Vol.   I.  Part  I.  price   31*.   6d.  ;    Part  II.  15s.  sewed:   Vol.  II. 
Part  I.  12s.  6d.;    Part  II.  12s.  6d.  ;   Part  III.    12s.    6d.  ;    Part  IV.   15s.: 
Vol.  III.  Part  I.  15s. ;  Part  II.  15s.  ;  Part  III.  15s.  ;  Part  IV.  15s. 

OASES  DEOIDED  DUEINGTHE  SESSIONS  1873,  1874,  1875, 

1876,  1877,  1878,  1879,  1880,  1881,  1882,  1883  and  1884  by  the  COUET  of 
EEFEEEES  on  PRIVATE  BILLS  in  PAELIAMENT.  By  Feedeeicb: 
Cliffoed  and  A.  G.  Eickaeds,  Esquires,  Barristers-at-Law. 


In  continuation  of  above. 
Vol.  I.  Part  I.  price  12s.  6d.  sewed ;  Part  II.,  9s.  ;  Part  III.,  15s. 

CASES  DEOIDED  DUEINO  THE  SESSIONS  1885, 1886,  1887, 
and  1888,  by  the  COUET  of  REFEREES  on  PRIVATE  BILLS  in  PARLIA- 
MENT.   By  A.  Gr.  RiOKAEDS  and  M.  J.  Michael,  Esquires,  Barristers-at-Law. 


22  LAW  WOEKS  PUBLISHED  BY 

Christie  Crabb's  Conveyancing.— 6th  Edition. 

In  the  Press,  in  two  vols,  royal  8vo. 

CEABB'S    COMPLETE    SEEIES    OF    PEECEDENTS    IN 

COlSrYEYANCING  and  of  COMMON  and  COMMERCIAL  FORMS  in  Alpha- 
betical Order,  adapted  to  the  Present  State  of  the  Law  and  the  Practice  of  Con- 
veyancing; with  copious  Prefaces,  Observations  and  Notes  on  the  several  Deeds. 
By  J.  T.  Christie,  Esq.,  Barrister-at-Law.  The  Sixth  Edition,  with  numerous 
Corrections  and  Additions,  by  William  Woodhouse  Fisher,  Esq.,  of  Lincoln's 
Inn,  Barrister-at-Law.  [J«  the  Press 

Mr.  Justice  Lush's  Common  Law  Practice. 
3rd  Edition  by  Dixon. 

Two  vols.  8vo.  46s.  cloth. 

LUSH'S  PEACTICE  OE  THE   SUPEEIOE  COUETS 

OF  COMMON  LAW  AT  WESTMINSTER,  in  Actions  and  Proceedings  over 
which  they  have  a  Common  Jurisdiction :  with  Introductory  Treatises  respecting 
Parties  to  Actions ;  Attornies  and  Town  Agents,  their  Qualifications,  Rights, 
Duties,  Privileges  and  Disabilities ;  the  Mode  of  Suing,  whether  in  Person  or  by 
Attorney  in  Forma  Pauperis,  &c.  &c,  &c. ;  and  an  Appendix,  containing  the 
Authorized  Tables  of  Costs  and  Fees,Forms  of  Proceedings  and  Writs  of  Execution. 
Third  Edition.  By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1865 

Coote's  Admiralty  Practice.— 2nd  Edition. 

Svo.  16s.  cloth. 

THE  PEACTICE  of  tlie  HIGH  COUET  OF  ADMIEALTY 

OF  ENG-LAND  :  also  the  Practice  of  the  Judicial  Committee  of  Her  Majesty's 
Most  Honorable  Privy  Council  in  Admiralty  Appeals,  with  Forms  and  Bills  of 
Costs.  By  Henry  Charles  Coote,  F.S.A.,  one  of  the  Examiners  of  the  High 
Court  of  Admiralty,  Author  of  "The  Practice  of  the  Court  of  Probate,"  &c. 
Second  Edition,  almost  entirely  re-written,  with  a  Supplement  giving  the  County 
Courts  Jurisdiction  and  Practice  in  Admiralty,  the  Act  of  1868,  Rules,  Orders,  &c. 

1869 
*jie*  This  work  contains  every  Common  Form  in  use  by  the  Practitioner  in  Admiralty^ 

as  well  as  every  description  of  Bill  of  Costs  in  that  Court,  a  feature  possessed  by 

no  other  work  on  the  Practice  in  Admiralty. 


Davis's  Criminal  Law  Consolidation  Acts. 

12mo.  105.  cloth. 

THE    NEW   CEIMINAL    LAW    CONSOLIDATION    ACTS, 

1861 ;  with  an  Introduction  and  practical  Notes,  illustrated  by  a  copious 
reference  to  Cases  decided  by  the  Court  of  Criminal  Appeal.  Together  with 
alphabetical  Tables  of  Offences,  as  well  those  punishable  upon  Summary 
Conviction  as  upon  Indictment,  and  including  the  Offences  under  the  New 
Bankruptcy  Act,  so  arranged  as  to  present  at  one  view  the  particular  Offence, 
the  Old  or  New  Statute  upon  which  it  is  founded,  and  the  Limits  of  Punishment ; 
and  a  fuU  Index.     By  James  Edward  Davis,  Esq.,  Barrister-at-Law.  1861 

De  Colyar's  Law  of  Guarantees.— 2nd  Edition. 

In  1  vol.  Svo.  16s.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  GUAEANTEES  AND 
OF  PRINCIPAL  AND  SURETY.  By  Henry  A.  de  Oolyar,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.     2nd  Edition.  1885 
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Bedford's  Pinal  Guide  to  Probate  and  Divorce. 
2nd  Edition. 

One  vol.  post  8vo.  6s.  cloth. 

THE    FINAL    EXAMINATION    GUIDE    TO    THE    LAW 

OF  PEOBATE  AND  DIVOECE  :  containing  a  Digest  of  Final  Examination 
Questions,  with  the  Answers.  Second  Edition.  By  E.  H.  Bedford,  Solicitor, 
Temple,  Author  of  the  "Final  Examination  Guide  to  the  Practice  of  the  Supreme 
Court  of  Judicature,"  &c.  &c.  1882 

Bedford's  Final  Gruide  to  Judicature  Acts,  1873-5. 

One  vol.  8vo.  7s.  6d.  cloth. 

THE  FINAL  EXAMINATION  GUIDE  TO  THE  PEACTICE 

OF  THE  SUPEEME  COUET  OF  JUDIOATUEE :  containing  a  Digest  of 
the  Final  Examination  Questions,  with  many  new  ones,  with  Answers  under  the 
Supreme  Court  of  Judicature  Acts.  By  Edwaed  Henslowe  Bedford,  Solicitor, 
Editor  of  the  "Preliminary,"  "Intermediate,"  and  "Final,"  &c.  &c.  1875 


By  the  same  Author,  on  a  Sheet,  Is. 
A  TABLE  OF  THE  LEADING  STATUTES  for  tlie  INTEE- 
MEDIATE  and  FINAL  EXAMINATIONS  in  Law,  Equity  and  Conveyancing. 


Collier's  Law  of  Contributories. 

Post  Svo.  9s.  cloth. 

A  TEEATISE   ON   THE  LAW  OF  CONTEIBUTOEIES  in 

the  Winding-up  of  Joint  Stock  Companies.  By  Eobeet  Colliee,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.  1875 

Pye  on  Claims  to  Debtors'  Estates. 

Post  8vo.  3s.  6d.  cloth. 
NOTES  ON  THE  CONFLICTING-  CLAIMS  TO  THE  PEO- 
PEETY  OF  A  DEBTOE.     By  Henry  John  Pye,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.  1880 

Nasmith's  Institutes  of  English  Law. 

4  vols,  post  Svo.  30*.  cloth. 

THE  INSTITUTES  OF   ENGLISH  LAW.— Part  1,  English 

Public  Law.  Part  2,  English  Private  Law  (in  2  vols.).  Part  3,  Evidence  and 
the  Measure  of  Damages.  By  David  Nasmith,  LL.B.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  the  Chronometrical  Chart  of  the  History  of 
England,  &c.  1873—1879 

*^*  The  above  may  be  had  separately  to  complete  sets  at  the  following  prices : — 
Fart  1,  10s.  cloth.     Part  2,  20s.  cloth.     Fart  3,  10s.  cloth. 


Cutler  and  G-riflan's  Indian  Criminal  Law. 

8vo.  6s.  cloth. 

AN  ANALYSIS  of  the  INDIAN  PENAL   CODE  (including 

the  Indian  Penal  Code  Amendment  Act,  1870),  with  Notes.  By  John  Cutlee, 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Edmund  Fuller  G-eiffin,  B.A., 
of  Lincoln's  Inn,  Barrister-at-Law.  1871 
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Anderson's  Law  of  Execution. 

This  day  is  published,  demy  8vo.  32s.  cloth. 

A  TEEATISE  on  the  LAW   OF  EXECUTION  in  the  High 

Court  and  Inferior  Courts  ;  inckiding  the  Powers,  Duties,  and  Liabilities  of  the 
Sheriff,  the  High  Bailiff,  the  Bishop,  and  other  Executive  Officers.    By  T. 
Andeeson,  LL.B.,  Barrister-at-Law. 


Daly's  Club  .Law.— Second  Edition. 

Just  published,  foolscap  8vo.  3s.  6d.  cloth. 

CLUB    LAW    AND    THE     LAW    OF     UNEEGISTEEED 

PBIENDLT  SOCIETIES:  a  Handbook  of  the  Eights  and  LiabiHties  of 
Officers  and  Members  of  Clubs,  and  other  Unregistered  Societies,  inter  se,  and 
as  regards  Strangers  ;  Procedure  in  Actions  by  or  against ;  Gambling ;  Drinking  ; 
Leading  Cases,  &c.  By  Dominick  Daly,  of  the  Inner  Temple  and  Midland 
Circuit,  Barrister-at-Law.     Second  Edition. 


The  Law  Examination  Journal. 

Edited  by  Herbert  Newman  Mozley,  M.A., 
Fellow  of  King's  College,  Cambridge;  and  of  lincoLn's  Inn,  Esq.,  Barrister-at-Law. 

Vol.  I.  Michaelmas,  1869,  to  Hilary,  1873.     16s.  cloth. 
II.  Easter,  1873,  to  Trinity,  1876.     15s.  cloth. 

III.  Michaelmas,  1876,  to  Michaelmas,  1880.     18s.  6d.  cloth. 

IV.  Hilary,  1881,  to  Hilary,  1885      18s.  6d.  cloth. 


Nasmith's  History  of  Roman  Law. 

Just  published,  in  1  vol.  demy  8vo.  255.  cloth. 

OUTLINE  OF  EOMAN  HISTOEY,  from  Eomulus  to  Justinian 

(including  translation  of  the  Twelve  Tables — the  Institutes  of  Gains  and  the 
Institutes  of  Justinian),  with  special  reference  to  the  Growth,  Development, 
and  Decay  of  Roman  Jurisprudence.  With  Map  and  Chart.  By  David 
Nasmith,  Q.C.,  LL.B.  1890 

Gaius's  Roman  Law,  by  Tomkins  and  Lemon. 

Complete  in  1  vol.  Svo.  27s.  cloth  extra. 

THE   COMMENTAEIES   of   GAIUS  on  the  EOMAN  LAW : 

with  an  English  Translation  and  Annotations.  By  Feedeeick  J.  Tomkins,  Esq., 
M.A.,  D.C.L.,  and  William  Geoege  Lemon,  Esq.,  LL.B.,  Barristers-at-Law, 
of  Lincoki's  Inn.  1869 

Tomkins'  Institutes  of  Roman  Law. 

Part  I.  royal  8vo.  (to  be  completed  in  Three  Parts)  12.s.  cloth. 

THE  INSTITUTES  OE  THE  EOMAN  LAW.     Part  I.  The 

Sources  of  the  Roman  Law  and  its  external  History  to  the  declitie  of  the 
Eastern  and  Western  Empires.  By  Feedeeick  J.  Tomkins,  M.A.,  D.C.L., 
Barrister-at-Law,  of  Lincoln's  Inn.  1867 
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Butterworth  on  Railway  Rates  and  Traflac— 
2M  Edition. 

In  1  vol.,  medium  8vo.,  price  18s.  6d.  cloth. 

A  TEEATISE  ON  THE  LAW  EELATINQ  TO  EATES  AND 
TEAFFIC  ON  EAILWAYS  AND  CANALS,  and  the  Practice  of  the  Eail- 
way  and  Canal  Commission.  By  A.  Kaye  Butter-worth,  LL.B,,  of  the  Great 
"Western  Eailway,  Solicitor,  assisted  by  C.  E.  Ellis,  B.A.,  of  the  Inner  Temple, 
Barrister-at-Law.  1889 

Butterworth's  Railway  Commissioners'  Practice. 

Medium  8vo.,  price  5s.  limp  cloth. 

THE  PEACTICE  OF  THE  EAILWAY  AND  CANAL  COM- 
MISSION: being  the  Eailway  and  Canal  Traffic  Acts,  1854—1888,  and  the 
Eules  of  Procedure,  with  Notes  and  Index,  and  a  Compendium  of  the  Practice. 
By  A.  Kaye  Butterworth,  LL.B.  1889 

Dowell's  Income  Tax  Laws.— 3rd  Edition. 

8vo.  12s.  6d.  cloth. 

THE  INCOME  TAX  LAWS  at  present  in  force  in  the  United 

Kingdom,  with  Practical  Notes,  Appendices  and  a  copious  Index.     By  Stephen 

DowELL,  M.A.,  of  Lincoln's  Inn,  Assistant  Solicitor  of  Inland  Eevenue.     3rd 

Edition.  1890 

Bund's  Agricultural  Holdings  Acts.— 2nd  Edit. 

Post  8vo.,  12s.  cloth. 
THE  LAW  OF  COMPENSATION  FOE  UNEXHAUSTED 
AGEICULTUEAL  IMPEOVEMENTS,  as  amended  by  the  Agricultural 
Holdings  (England  and  Scotland)  Acts,  1883  ;  with  the  Statutes  and  Forms. 
By  J.  W.  Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "The  Law  relating  to  Salmon  Fisheries  in  England  and  Wales,"  &c. 
2nd  Edition.  1883 

Williams's  Common  Law  Pleading  and  Practice. 

8vo.  12s.  cloth. 

An  INTEODUCTION  to  PEACTICE  and  PLEADING  in  the 
SUPEEIOE  COUETS  of  LAW,  embracing  an  outline  of  the  whole  proceedings 
in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Chambers ;  together  with  the 
Eules  of  Pleadiag  and  Practice,  and  Forms  of  all  the  priucipal  Proceedings.  By 
Watkin  WILLLA.MS,  Esq.,  M.P.,  of  the  Inner  Temple,  Barrister-at-Law.      1857 


Lawrence  on  Partition. 

8vo.  Ss.  cloth. 

THE   COMPULSOEY  SALE   OF  EEAL  ESTATE  under  the 

POWEES  of  the  PAETITION  ACT,  1868.     As  Amended  by  the  Partition 

Act,  1876.     By  Philip  Heney  Laweence,  of  Liacohi's  Inn,  Esq.,  Barrister- 

at-Law.  1877 
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Trower's  Church  Building  Laws. 

Post  8vo.  95'.  cloth. 

THE  LAW  OE   THE   BUILDING  OF   CHUECHES,   PAE- 

SONAGES,  and  SCHOOLS,  and  of  the  Division  of  Parishes  and  Places.  By 
Charles  Peancis  Teower,  M.A.,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
late  Fellow  of  Exeter  College,  Oxford,  and  late  Secretary  of  Presentations  to 
Lord  Chancellor  Westbury.  1874 

BuUey  and  Bund's  Bankruptcy  Manual. 

12mo.  165.  cloth. 

A  MANUAL  of  tlie  LAW  and  PEACTICE  of  BANKEUPTCY 

as  Amended  and  Consolidated  by  the  Statutes  of  1869:  with  an  APPENDIX 
containing  the  Statutes,  Orders  and  Forms.  By  John  F.  Bulley,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  J.  W.  Willis  Bund,  M.A.,  LL.B., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  Supplement,  including  the 
Orders  to  30th  April,  1870.  1870 

The  Supplement  may  he  had  separately^  Is.  sewed. 


Brabrook's  Co-operative  and  Provident  Societies. 

12mo.  6s.  cloth. 

THE  LAW  relating  to  INDUSTEIAL  and  PEOYIDENT 
SOCIETIES,  including  the  "Winding-up  Clauses,  with  a  Practical  Introduction, 
Notes,  and  Model  Pules,  to  which  are  added  the  Law  of  France  on  the  same 
subject,  and  Remarks  on  Trades  Unions.  By  Edward  W.  Beabeook,  E.S.A., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Assistant  Registrar  of  Friendly 
Societies  in  England.  1869 


Gaches'  Town  Councillors  and  Burgesses  Manual. 

Post  8vo.  7s.  cloth. 

THE  TOWN  COUNCILLOES  and  BUEGESSES  MANUAL, 

a  Popular  Digest  of  Municipal  and  Sanitary  Law,  with  information  as  to 
Charters  of  Incorporation,  and  a  Collection  of  useful  Forms  especially  adapted 
for  newly  Incorporated  Boroughs.  By  Louis  Oaches,  LL.M.,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  1875 


Holland  on  the  Form  of  the  Law. 

8vo.  7s.  U.  cloth. 

ESSAYS  upon  tlie  EOEM  of  the  LAW.  By  Thomas  Eeskine 
Holland,  M.A.,  Fellow  of  Exeter  College,  and  Chichele  Professor  of  Inter- 
national Law  in  the  University  of  Oxford,  and  of  Lincoln's  Inn,  Barrister-at- 
Law.  1870 

Heales's  History  and  Law  of  Pews. 

2  vols.  8vo.  16s.  cloth. 

THE  HISTOEY  and  LAW  OE  CHUECH  SEATS  or  PEWS. 

By  Alfeed  Heales,  F.S.A.,  Proctor  in  Doctors'  Commons.  1872 
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Stephen's  Law  of  Support  and  Subsidence. 

Just  published,  in  one  Vol.,  post  8vo.,  5^,  cloth. 

THE  LAW  OF  SUPPOET  AND  SUBSIDENCE.     By  Habry 
LusHiNGTON  Stephen,  LL.B.,  of  the  Inner  Temple,  Barrister-at-Law.  1890 


Macaskie's  Law  of  Bills  of  Sale. 

One  Vol.,  post  Svc,  8s.  cloth. 

THE  LAW  EELATINa  TO  BILLS  OF  SALE,  with  Notes 

upon  Fraudulent  Assignments  and  Preferences,  and  the  Doctrine  of  Eeputed 
Ownership  in  Bankruptcy ;  and  an  Appendix  of  Statutes,  Precedents,  and 
Forms.     By  Stuaet  Macaskie,  of  Gray's  Inn,  Barrister-at-Law.  1882 

"Mr.  Macaskie  appears  to  us  to  he  tremely  amhiguous,  is  to  read  it  along 

facile  pr in ceps.    His  endeavour  has  been  with  and  by  the  side  of  the  Act  of  1878. 

to  produce  an  exhaustive  text-book  upon  This  is  the  plan  adopted  by  Mr.  Macaskie. 

the  whole  law  relating  to  Bills  of  Sale."  Mr.  Macaskie  seems  to  have  devoted  great 

— Solicitors'  Journal.  attention  to  his  work,  and  his  criticisms 

"  The  only  possible  way  to  understand  and  explanations  appear  correct." — Law 

the  new  Act  of  the  present  year,  the  Times. 
language  of  which  is  in  many  cases  ex- 


Shelford's  Succession,  Probate  and  Legacy  Duties. 
2nd  Edition. 

12mo.  16s.  cloth. 

THE    LAW  EELATING    TO    THE    PEOBATE,    LEaACY 

and  SUCCESSION  DUTIES  in  ENGLAND,  lEELAND  and  SCOTLAND, 
including  aU  the  Statutes  and  the  Decisions  on  those  Subjects :  with  Forms  and 
Official  Eegulations.  By  Leonard  Shelfoed,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.     The  Second  Edition,  with  many  Alterations  and  Additions. 

1861 

Smith's  Bar  Education. 

8vo.  95.  cloth. 

A  HISTOEY  of  EDUCATION  for  the  ENGLISH  BAE,  with 
SUaOESTIONS  as  to  SUBJECTS  and  METHODS  of  STUDY.  By  Philip 
Anstie  Smith,  Esq.,  M.A.,  LL.B.,  Barrister-at-Law.  I860 


Cutler's  Law  of  Naturalization. 

12mo.  3s.  %d.  cloth. 

THE  LAW  OF  NATUEALIZATION ;  as  Amended  by  the 
Acts  of  1870.  By  John  Cutlbe,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Editor  of  ''Powell's  Law  of  Evidence,"  &c.  1871 
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An  Action  at  Law :  being  an  Outline  of  the  Jurisdiction  of  the 

Superior  Courts  of  Common  Law,  with  an  Elementary  View  of  the  Proceedings 
in  Actions  therein.  By  Egbert  Malcolm  Keee,  Barrister-at-Law;  now  Judge 
of  the  Sheriff's  Court  of  the  City  of  London.     Third  Edition.     12mo.  9s.  cloth. 

1861 

A  Handy  Book  for  the  Common  Law  Judges'  Chambers.     By 

G-EO.  H.  Parkinson,  ChamberClerk  to  the  Hon.  Mr.  JusticeByles.    12mo.  7*.  cloth. 

1861 

A  Concise  Treatise  on  the  Principles  of  Equity  Pleading ;  with 

Precedents.  By  C.  Stewart  Drewey,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.     12mo.  6s.  cloth.  1858 

Drainage  of  Land :  How  to  procure  Outfalls  by  New  Drains,  or 

the  Improvement  of  Existing  Drains,  in  the  Lands  of  an  adjoining  Owner,  under 
the  Powers  contained  in  Part  III.  of  the  Act  24  &  25  Vict.  c.  133;  with  an  Explana- 
tion of  the  Provisions,  and  Suggestions  for  the  Guidance  of  Land  Owners,  Occupiers, 
Land  Agents  and  Surveyors.    By  J.  William  Wilson,  Solicitor.    8vo.  Is.  sewed. 

The  Law  and  Facts  of  the  Alabama  Case,  with  reference  to  the 

Geneva  Arbitration.    By  James  O'Dowd,  Esq. ,  Barrister-at-Law.    8vo.  2s.  sewed. 

Foreshores.    Report  of  Case,  The  dueen  at  the  Prosecution  of 

Williams  v.  Nicholson,  for  removing  Shingle  from  the  Foreshore  at  Withemsea. 
Heard  at  the  Police  Court,  Hull,  31st  May,  1870.     8vo.  Is.  sewed. 

Indian  Civil  Service  Examinations.    On  reporting  Cases  for  the 

Periodical  Examinations  by  Selected  Candidates  for  the  Civil  Service  of  India : 
Being  a  Lectiire  delivered  on  Wednesday,  June  12th,  1867,  at  King's  CoUege, 
London.  By  John  Cutlee,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Professor 
of  English  Law  and  Jurisprudence  and  Professor  of  Indian  Jurisprudence  at 
King's  College,  London.     8vo.  Is.  sewed. 

Hamel's    International    Law,    in    connexion    with    Municipal 

Statutes  relating  to  the  Conmierce,  Bights  and  Liabilities  of  the  Subjects  of 
Neutral  States  pending  Foreign  War ;  considered  with  reference  to  the  Case  of 
the  Alexandra,  seized  under  the  provisions  of  the  Foreign  Enlistment  Act.  By 
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PEEFAGE 

TO 

THE    THIRD    EDITION. 


The  Right  Honourable  Sir  Robert  Phillimore, 
the  author  of  these  Commentaries,  died  on  the  4th  of 
February  1885,  while  this  edition  of  the  third  volume 
was  passing  through  the  press.  The  work,  however, 
had  been  fully  prepared  some  months  before  ;  and  the 
alterations  and  additions,  which  are  not  many,  were 
all  made  under  his  direction,  and  all  received  his 
approval. 

The  only  part  of  the  work  which  had  not  been 
thus  prepared  was  the  Preface. 

This  he  had  intended  should  contain,  as  was  usual 
with  his  Prefaces,  a  commentary  upon  such  inter- 
national events  of  importance  as  had  occurred  since 
the  publication  of  the  previous  volume.  For  this 
purpose  he  had  directed  me  to  make  a  note  of  the 
establishment  of  a  Prize  Court  by  Turkey  (see  page 
665  of  this  volume)  ;  of  the  first  work  on  Interna- 
tional Law  by  a  Roumanian  writer  {^De  V  Inter  - 
vent'on  au  point  de   vac  (hi  Droit  International^.,  par 


PRKFACi:. 


Jean  Taaoviccano)  ;  and  of  the  Brussels  Conference 
in  1874,  slightly  mentioned  at  page  162  of  tlie  present 
volnme. 

On  this  last  subject  certain  uniinislied  notes  have 
been  found  among  his  papers  ;  and  from  these  it 
would  appear  that  he  entertained  a  strong  opinion 
against  the  proposal  of  Kussia  and  Germany  that 
^  bands  of  men  armed  for  the  purpose  of  defending 
their  country  should,  unless  they  complied  with 
certain  stringent  conditions,  not  be  treated  as  regular 
enemies ' — a  proposal  which  he  conceived  would,  if 
carried  into  effect,  '  stifle  the  energies  '  of  almost  every 
country  which  might,  by  a  rising  of  the  whole  popu- 
lation, rightfully  free  herself,  as  has  been  done  in 
times  ]3ast,  from  the  armies  of  an  invader,  and  also 
would  have  ^  placed  the  lesser  European  States  under 
the  absolute  control  of  the  greater  military  powers.' 

His  opinion  upon  this  matter  was  apparently  of 
so  decided  a  character  that  I  have  thou2:ht  it  rigrht 
thus  to  put  it  upon  record. 
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PART  THE  NINTH, 


CHAPTER    I. 

TNTIORNATIONAL    RIGHT    OF    ACTION    (o). 

T.  We  have  hitherto  considered  States  in  their  normaly 
that  is,  their  pacific  relations  to  each  other.  We  have 
inquired  into  the  origin  and  character  of  their  reciprocal 
Rights  and  Obligations.  We  have  now  to  consider  the 
abnormal  state  of  things  which  ensues  upon  a  disturbance 
of  these  normal  relations,  when  these  Rights  have  been 
invaded  and  these  Obligations  not  fulfilled. 

In  the  case  of  individuals,  a  redress  for  this  infringement 
of  Right  and  neglect  of  Obligation  is  provided  for  in  every 
system  of  National  or  Municipal  Law.  In  these  systems 
the  individual  is  furnished  with  a  Bight  of  Action,  and 
the  regulation  of  this  Right,  in  all  its  various  shapes,  forms 
the  subject  of  a  Code  of  Procedure ;  whether  there  be,  as 
in  the  case  of  most  Continental  States,  such  a  Code  made 
by  express  enactment  part  of  a  general  Code  of  Law,  or 
whether,  as  in  England,  such  a  Code  practically  exists  in 

(a)  Litis  Conteafaiio. 
VOL,  III.  B 
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usage  and  judicial  precedent  amended  and  amplified  by 
positive  statute. 

In  the  system  of  International  Law,  this  Civil  Right  of 
Action  becomes  of  necessity  an  appeal  to  arms  (b),  for  war 
is  the  terrible  litigation  of  States. 

By  what  rules  this  International  Kight  of  Action  (c)  is 
governed,  both  with  respect  to  the  principals  and  to  the 
bystanders,  we  shall  presently  consider  at  length. 

II.  But  as  we  apjn-oach  these  awful  confines,  we  must 
remember  that  it  is  the  bounden  and  most  sacred  duty  of 
every  State,  to  exhaust  every  legal  means  of  redres^s  (^), 
before  it  has  recourse  to  the  dreadful  necessity  of  war. 
These  means  are,  as  we  have  already  seen  [e),  classed  under 
two  heads,  viz. : — 

1.  Measures  taken  via  amicabili. 

2.  Measures  taken  vidfacti^  which  nevertheless  fall  short 

of  war. 

III.  Measures  taken  via  amicabili,  are,  1.  Negotiation  ; 
2.   Arbitration  (^Arbitrage). 

With  respect  to  Negotiation — it  is,  of  course,  the  prin- 
cipal object  of  Embassies  {f),  the  nature  and  privileges  of 
which  have  been  so  fully  discussed,  to  adjust  international 
differences  before  they  ripen  into  war. 

With  respect  to  Arbitration  (g),  this  mode  of  adjustment 
must  be  considered  both  with  reference  to  the  Parties  and 


(6)  Vide  ante,  vol.  i.  §  xiv. 

(c)  Heffter  most  correctly  entitles  the  second  book  of  liis  clever 
work  "Das  Volkerrecht  im  Zustande  des  Unfriedens,  oder,  die  Actio- 
nenrechte  der  Staaten." 

(d)  Wolff,  Jus  Gentium,  c.  v.,  De  Modo  componendi  Controversias 
Gentium. 

Zouch,  Pars  ii.  1.  i.  s.  3.  p.  54. 

(e)  Vide  ante,  vol.  i.  §  xiv. 
if)  ^ol.  ii.  pt.  vi.  cc.  ii-xi. 

ig)  See  an  excellent  chapter  upon  the  subject,  considered  as  a  ques- 
tion of  general  jurisprudence,  in  Voet,  Ad  Pandect.  1.  iv.  t.  viii.,  De 
Receptis  qui  Arhitrium  receperunt,  ut  Sententiam  dicant,  and  the 
recent  work  of  Calvo,  I.  790-7  ;  II.  368-371.     BlnntschU,  488-498. 
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to  the  Arbitrator ;  as  much  with  reference  to  the  latter  as 
to  the  former. 

First,  as  to  the  Parties.  It  cannot  be  laid  down  as  a 
general  and  unqualified  proposition  that  it  is  the  duty  of 
States  to  adopt  this  mode  of  trial.  There  may,  in  the 
circumstances,  be  no  third  State  willing,  or  qualified  in  all 
respects,  for  so  arduous  and  invidious  a  task.  Moreover,  a 
State  may  feel  that  the  contested  Right  is  one  of  vital  im- 
portance, and  one  which  she  is  not  justified  in  submitting 
to  the  decision  of  any  Arbitrator  or  Arbitrators. 

We  know  from  history  that  Congresses  of  crowned  heads 
have  not  always  proved  themselves  to  be  impartial  or  com- 
petent tribunals  of  International  Law,  and  the  circum- 
stances which  justify  the  hiterventioii  of  Foreign  States, 
both  when  invited  and  when  uninvited  by  the  contending 
parties,  have  been  already  under  our  consideration  (li). 

Secondly,  with  respect  to  the  Arhitrator.  It  should  be 
observed  that  if  any  arbitrator  be  appointed,  the  terms  of 
the  appointment  will  of  course  limit  his  authority,  and  if  his 
award  exceed  or  be  inconsistent  with  those  limits  it  will  be 
altogether  null  (/). 

Otherwise,  the  Jus  inter  gentes  is  well  expressed  in  the 
opinion  of  Ulpian,  as  it  stands  incorporated  in  the  Roman 

(/i)  Vol.  i.  pt.  iv.  c.  i.,  on  Intervention. 

{%)  "Uti  ex  adverso  cavendum  quoque  arbitro  est,  ne  compromissi 
fines  egrediatur,  ac  alia  dirimat,  quam  quae  ipsius  arbitrio  commissa 
sunt,  aut  alio  modo  quam  quo  compromissum  est.  Generaliter  enim 
sciendum,  omnem  de  officio  arbitri  ac  potestate  tractatum  ex  ipso  com- 
promisso  sumendum  esse  ;  nee  aliud  ei  licere,  quam  quod  ibi,  ut  efficere 
possit,  cautum  est.  Non  ergo  quodlibet  statuere  poterit,  nee  in  re 
qualibet,  sed  de  qua  re  compromissum,  et  quatenus  compromissum  est, 
et,  compromisso  generaliter  concepto,  de  his  solis  judicare  rebus  et 
rationibus  et  controversiis,  quae  ab  initio  fuerunt  inter  eos,  qui  com- 
promiserunt,  non  quae  postea  supervenerunt. " — Voet,  ib.  1.  iii.  t,  viii. 

For  the  powers  and  duties  of  the  Becuperatores  under  the  early 
Roman  Law,  see  vol.  i.  Append,  ii. 

For  the  power  of  the  Pope  as  International  Arbitrator,  see  vol.  i. 
Preface,  p.  xix,  p.  82  ;  vol.  ii.  §  cccxvii. 

As  to  the  authority  of  General  Councils  in  this  matter,  see  vol.  ii. 
§  cccvii.     Of  Universities,  ih.  §  cccviii. 
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Law : — "  Si  se  subjiclant  aliciii  jurlsdictioiii,  et  consentiant, 
"  inter  consentientes  cujusvis  judicis,  qui  tribunali  praeest, 
"  vel  aliam  jurisdictionem  habet,  est  jurisdictio  "  (k).  The 
Arbitrator  cannot  be  compelled,  unless,  indeed,  a  clause  to 
this  effect  has  been  inserted  in  the  International  Covenant, 
to  continue  the  exercise  of  his  functions  (Z).  Nor  can  he 
alter  his  decision  when  it  has  once  been  formally  delivered 
(m);  for,  when  this  has  been  done,  he  \^  functus  officio.  If 
there  be  an  uneven  number  of  Arbitrators,  the  opinion  of 
the  majority  {n)  would,  according  to  the  Reason  of  the 
Thmy,  and  the  Jus  commune  of  Nations,  be  conclusive. 
If  one  of  the  Arbitrators  were  maliciously  to  absent  himself, 
it  might  be  competent  for  the  others  to  proceed  ;  but  if  one 
were  d^ad,  the  Arbitration  would  be  dissolved,  unless  pro- 
vis-ion  had  been  made  for  the  contingency  in  the  original 
covenant  (o).  Nor,  if  there  be  two  Arbitrators,  and  they 
differ  in  opinion,  can  they  call  in,  without  the  consent  of 
both  parties,  a  third  person  as  umpire  {super arbitrum)  (jo). 

{h)  Dig.  V.  t.  i.  1. 

(l)  "  Prseterea  cogendus  non  fiiit  arbiter,  si  poena  compromisso  non 
fuisset  inserta." — Voet.,  lb.  1.  iv,  t.  viii. 

(m)  "  Sententipe  secundiim  requisita  superius  commemorata  latae 
effectus  est,  quod  nee  ab  arbitris  mutari  possit,  etsi  errorein  allegan- 
tibus  ;  quippe  qiiorinu  officium  absoliitione  vel  condemnatione  finitum 
est."— J6ic/. 

(n)  "  Quod  si  plures  arbitri  electi  dissentiant  in  ferenda  sententia, 
id  quod  majori  parti  placuerit,  ratum  erit." — Ibid. 

''Quod  major  pars  Curi^ti  effecit,  id  pro  eo  habetur  ac  si  omnes 
egerint. "—!>%.  L.  t.  i.  §  19. 

(o)  "Quia  tamen  ilia  absoluta  arbitrorum  omnium  prpesentia;  ne- 
cessitas  non  raro  malitiis  atque  calumniis  posset  ansam  pr^ebere,  diim 
aliquando  unus  aut  gratia  aut  odio  aut  sordibus  corruptus  sui  copiam 
non  faceret  ;  atque  ita  qusestiones  malitiosa  absentia  diutius  protela- 
rentur  ac  manerent  indecisee  ;  commode  cautum  fuit  jure  Canonico, 
ut,  si  legitime  omnes  citati  fuerint,  nee  justum  allegaverint  impedi- 
mentum  quo  miniis  adessent,  liceat  duobus  pruesentibus,  absente  tertio, 
perinde  ad  negotii  commissi  examen  accedere,  illudque  sua  dirimere 
sententia,  ac  si  tertius  legitime  vocatus  ipsis  prsesens  fuisset.  Aliter 
quam  statuendum  foret,  si  unus  ex  arbitris  fato  functus  sit  :  morte 
enim  tali  compromissum  dissolvi  verius  est  ;  nisi  superstitibus  reliquis 
in  casum  mortalitatis  tributum  sit  alterius  in  mortui  locum  cooptandi 
jus." — Voet,  ib.  1.  iv.  t.  viii, 

(p)  "  Sed  vix  est,  ut  hrec  aliter  admiseris,  quam  si  compromittentes, 
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The  sentence,  once  given,  is  binding  upon  the  parties 
whose  own  act  has  created  the  jurisdiction  over  them.  The 
extreme  case  may  indeed  be  supposed,  of  a  sentence  bearing 
upon  its  face  glaring  partiality,  and  attended  with  circum- 
stances of  such  evident  injustice  as  to  be  null.  "  Nee  tamen  " 
(Voet  observes)  "  executioni  danda  erit,  si  per  sordes,  aut 
"  per  manifestam  gratiam  vel  inimicitiam  probetur  lata." 
But  for  such  exceptions  no  rules  can  be  safely  laid  down  (^). 
By  the  recent  Treaty  of  Washington  (r)  England  and 
the  United  States  of  North  America  agreed  to  refer  two 
questions  in  dispute  betAveen  them  to  Arbitration.  The 
question  relating  to  certain  claims  arising  out  of  the  acts  of 
privateers  or  armed  vessels  which,  during  the  North  Ameri- 
can civil  war,  had  left  the  ports  of  this  country,  was  by 
far  the  most  important,  and  as  it  is  discussed  in  a  later 
chapter  (s),  in  which  the  obligations  of  neutral  States  are 
considered,  wdll  not  be  treated  of  in  this  place.  The  other 
question,  which  related  to  "  the  San  Juan  Boundary,"  was 
submitted  to  the  decision  of  the  King  of  Prussia,  the  Em- 
peror of  Germany.  By  the  Treaty  of  Washington,  dated 
June  15,  1846,  it  was  stipulated  that  from  a  certain  point 
on  the  49th  parallel  of  north  latitude  "  the  line  of  boundary 
"  between  the  territories  of  Her  Britannic  Majesty  and  those 
**  of  the  United  States  shall  be  continued  westward  along  the 
"  said  49th  parallel  to  tlie  middle  of  the  channel  "^hich.  separates 
"  the  continent  from  Vancouver's  Island,  and  thence  southerly, 
"  through  the  middle  of  the  said  channel  and  of  Fuca  Straits, 
**  to  the  Pacific  Ocean."     The  question  arose  as  to  the  con- 


non  ignaros  tertium  assumi,  patieiitiam  prtebuisse  atque  ita  tacite  con- 
sensum  accommodasse  constet  :  nam  si  ob  dissensum  arbitrorum  malint 
a  compromisso  resilire,  uti  id  leges  ipsis  permittunt,  ideoqiie  testationi- 
bus  denunciaverint  ambo,  vel  alteruter,  ne  tertius  assumeretur,  ant 
assumptus  sententiam  diceret,  non  animadverto,  cur  efficax  foret  quod 
ab  eo,  quern  supercvrhitnim,  vulgb  appellant,  fuisset  definitum,  ciini 
nunquam  in  eum  consensisse  dici  queant  :  nuUus  verb  satis  idoneus 
arbiter  sine  partium  voluntate  possit  censeri." — Voet,  lb. 

(q)  lb.  s.  24. 

(r)  See  vol.  i.  §  ccL 

(.s)  Ch.  ix. 
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yti'uction  of  the  words  "  middle  of  the  channel."  It  has  been 
observed  by  competent  {t)  authority  that  "  as  regards  the 
"  island  of  San  Juan,  there  is  no  doubt  that  the  Treaty  of  1846 
"  between  the  Eno-Hsh  and  American  Governments  is  unfor- 
"  tunately  somewhat  vague.  Although  it  clearly  sets  forth 
*'  that  the  boundary  line  should  be  the  49th  degree  of  north 
"  latitude,  to  the  centre  of  the  Gulf  of  Georgia,  thence 
"  southward  through  the  channel  which  separates  the  conti- 
"  nent  of  America  from  Vancouver  Island,  to  the  Strait  of 
*'  Juan  de  Fuca,  it  unhappily  overlooked  the  fact  of  there 
"  being  three  separate  channels  existing  between  the  islands 
"  and  the  main  shore.  '  The  '  channel  would  have  been  defi- 
"  nite  enough  were  there  but  one.  There  being  three,  how- 
"  ever,  has  given  rise  to  the  contention  as  to  the  construction 
"  of  .the  Treaty  in  respect  to  them."  The  decision  of  the 
Imperial  Arbitrator  appears  in  the  following  correspondence. 

(t)  In  the  Times  of  October  30th,  1872,  is  the  following  extract 
from  the  Victoria  (Vancouver's  Island)  British  Colonist  of  the  20th  of 
September  : — 

"  There  is  no  longer  room  to  doubt  that  the  Emperor  of  Germany 
has  given  his  decision  in  favour  of  the  United  States,  thus  making 
Haro  Strait  the  water  boundary  between  the  two  countries.  The 
blunder  committed  by  Great  Britain  does  not  consist  in  consenting  to 
submit  the  point  of  dispute  to  the  sole  arbitrament  of  the  German 
Emperor,  for  there  was,  perhaps,  no  man  living  to  whom  it  were  better 
to  submit  the  question,  if  that  mode  of  settlement  were  to  be  adopted. 
The  blunder  appears  to  have  consisted  rather  in  the  manner  of  pre- 
senting the  case  to  the  Emperor.  Had  the  distinguished  referee  been 
simply  invited  to  decide  where,  under  all  the  circumstances,  and  in 
view  of  all  the  consequences,  the  boundary  should  run,  it  can  scarcely 
be  doubted  that  the  Middle  Channel  would  have  been  named.  By 
this  the  group  of  islands  in  dispute  would  have  been  about  equally 
divided  between  the  two  nations  ;  Saint  Juan  and  its  immediate 
neighbours,  with  Haro  Channel,  falling  to  the  Empire  of  British  North 
America,  and  Lopez,  Orcas,  and  adjacent  islands,  with  the  Rosario 
Channel,  falling  to  the  United  States.  Thus  would  each  nation  have 
its  channel  of  communication  with  the  open  sea,  each  channel  being 
guarded  by  considerable  islands.  The  chief  objection  to  the  United 
States  possessing  San  Juan  Island  is,  that  it  gives  them  possession  of 
Rosario  Channel  and  the  Middle  Channel,  and  also  the  means  of  con- 
trolling Haro  Channel,  thus  leaving  no  channel  of  any  importance  free 
to  the  British.     True,  the  British  will   have  the  right  to  use  Haro 
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"  I. — Lord  Odo  Russell  to  Earl  Granville. — (Received 
October  28.) 

"Berlin,  Oct.  23,  1872,  11.45  p.m. 
"  My  Lord, — I  have  the  honour  to  transmit  herewith  to 
your  Lordship,  by  Admiral  Provost,  the  decision  and  award 
of  the  Emperor  of  Germany  respecting  the  true  interpreta- 
tion of  the  Treaty  of  June  15,  1846,  which,  in  accordance 
with  the  35th  Article  of  the  Treaty  of  Washington,  is  given 
in  writing,  signed  by  His  Majesty,  and  dated  on  the  21st 
inst.,  and  is  forwarded  to  me  by  M.  de  Balan,  in  a  letter 
dated  to-day,  the  23rd  inst.,  which  has  just  been  delivered 
at  this  Embassy. 

"  I  have,  &c.  Odo  Russell." 

"  IL — M,  Balan  to  Lord  Odo  Russell. 
(Translation.     Inclosure  1.) 

"Berlin,  Oct.  23,  1872. 
^'  His  Imperial  and  Royal  Majesty  having,  in  accordance 
with  the  Treaty  of  Washington  of  May  8,  1871,  given  his 

Channel  ;  but  if  the  Americans  choose  to  fortify  San  Juan  Island  and 
hostilities  should  arise,  she  could  only  use  it  with  their  permission. 
In  short,  the  decision  of  the  Emperor  places  the  United  States  in  a 
position  to  command  the  only  channel  of  communication  between 
Victoria  and  the  mainland — the  only  way  to  the  open  sea  possessed  by 
the  Dominion.  Thus  does  Brother  Jonathan  become  the  strong  man 
armed,  keeping  the  door  of  the  Pacific.  Emperor  William  has  given 
him  the  key.  John  Bull  foolishly  threw  it  away.  But,  instead  of 
presenting  the  case  as  we  have  suggested  it  should  have  been  presented, 
the  British  'went  for  Rosario  straight' — that  is  to  say,  they  joined 
issue  on  Rosario,  as  being  the  channel  of  the  Treaty  and  of  justice  and 
equity.  In  principle  they  may  have  been  right.  As  an  act  of  policy 
they  were  wrong.  Of  course  the  Americans  claimed  Haro  Channel  ; 
and  thus  it  became  the  sole  prerogative  of  the  referee  to  decide  as 
betAveen  these  two  channels,  which  of  them  in  the  highest  degree 
fulfilled  the  conditions  and  spirit  of  the  Treaty.  There  was  no  room 
for  compromise  ;  no  opportunity  of  deciding  the  dispute  in  a  spirit  of 
equity  by  selecting  the  Middle  Channel.  And  it  may  well  be  believed 
that  the  arguments  in  support  of  Haro,  as  being  the  channel  of  the 
stupid  Treaty,  were  more  adroitly  framed  and  more  deftly  put  than 
were  those  of  Rosario." — Letter  of  D.  G.  T.  Macdonald,  C.E.,  late 
the  Government  Staff  of  B.C.,  to  the  Times,  October  24,  1872. 
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Royal  award  in  the  Boundary  question  at  issue  between 
Great  Britain  and  the  United  States,  the  undersigned  has 
the  honour  herewith  to  transmit  to  his  Excellency  Her 
Britannic  Majesty's  Ambassador,  Lord  Odo  Russell,  the 
award  in  writing,  informing  him  at  the  same  time  that  a 
similar  document  has  been  forwarded  to  the  Envoy  of  the 
United  States  at  this  Court. 

"  The  undersigned,  &c.  "  Balan." 

*'  III. — We,  William,  by  the  grace  of  God,  German 
Emperor,  King  of  Prussia,  &c. 

"  After  examination  of  the  Treaty  between  the  Govern- 
ments of  Her  Britannic  Majesty  and  that  of  the  United 
States  of  America,  dated  at  Washington  May  6  {.sic,  ?May  8), 
1871,  by  virtueof  which  the  above-named  Governments  have 
submitted  to  our  arbitration  the  question  at  issue  between 
them — viz.,  whether  the  line  of  boundary,  which,  according 
to  the  Treaty,  dated  Washington,  June  15,  1846,  after  it 
had  been  continued  westward  along  the  49th  parallel  of 
north  latitude  to  the  middle  of  the  channel  which  separates 
the  continent  from  Vancouver's  Island,  shall  be  further 
drawn  southerly  through  the  middle  of  the  said  channel 
and  of  Fuca  Straits  to  the  Pacific  Ocean,  should  be  run, 
as  claimed  by  the  Government  of  Her  Britannic  Majesty, 
through  the  Rosario  Straits  or  through  the  Canal  of  Haro, 
as  claimed  by  the  Government  of  the  United  States,  in 
order  that  we  should  decide  finally  and  without  appeal 
which  of  these  claims  is  most  in  accordance  with  the  true 
interpretation  of  the  Treaty  of  June  15,  1846; 

"  Have,  after  taking  into  consideration  the  statement  of 
the  experts  and  jurists  appointed  by  us  to  report  upon  the 
contents  of  the  respective  cases  and  counter-cases  with 
their  inclosures,  given  the  following  decision  : — 

"  The  claim  of  the  Government  of  the  United  States — 
"  viz.,  that  the  line  of  boundary  between  the  dominions  of 
"  Her  Britannic  Majesty  and  the  United  States  should  be 
"  run  through  the  Canal  of  Haro,  is   most  in  accordance 
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'•  with  the  true  interpretation  of  the  Treaty  concluded 
*'  between  the  Government  of  Her  Britannic  Majesty  and 
"  that  of  the  United  States  of  America,  dated  at  Washing- 
"  ton,  June  15,  1846. 

*'  Given  under  our  hand  and  seal,  at  Berlin,  October  21, 
"  1872  {u). 

"  William." 

It  is  certainly  very  unsatisfactory  that  the  reasons  of  the 
experts  and  jurists  should  not  have  been  stated.  It  has 
been  generally  believed  that  the  question  was  treated 
purely  as  one  of  (x)  geography  (^)  to  be  decided  by  reference 

(u)  Some  able  and  interesting  articles  and  letters  on  the  subject  of 
this  decision,  written  by  competent  authorities,  will  be  found  in  the 
Times  of  October  18,  23,  26,  29,  30,  1872. 

(x)  One  of  the  experts  was,  I  believe,  a  Professor  of  Geography. 

(y)  Mr.  Macdonald,  in  a  second  letter  to  the  Times,  October  26, 
1872,  says,  i7ite7-  alia  :— "The  future  of  Canada  on  the  Pacific  cannot 
be  said  to  have  been  decided  at  Berlin,  but  I  am  afraid  that  the  people 
will  feel  the  greatest  disappointment  when  they  hear  of  the  award  of 
the  Emperor  of  Germany,  though  nobody  in  Canada  will  question  the 
impartiality  of  the  arbitrator.  Several  circumstances  will  make  the 
loss  of  San  Juan,  and  of  what  hangs  to  San  Juan,  very  much  felt. 
The  people  of  Canada  generally  will  continue,  I  think,  to  believe  that 
the  equity  of  the  whole  case  favoured  England.  As  regards  the 
Canadian  Province  of  British  Columbia  in  particular,  the  island  of  San 
Juan  is  not  far  from  the  capital  city,  Victoria,  and  the  inhabitants  of 
Victoria  and  of  its  populous  neighbourhood  will  be  reminded  daily  of 
their  loss  by  the  presence  of  the  divorced  territory  before  their  eyes, 
in  the  foreground  of  scenery  not  easily  matched  anywhere.  Another 
great  section  of  the  population  of  British  Columbia,  as  has  already 
been  pointed  out  in  your  columns,  will  also  feel  the  effect  of  the  award 
very  much. 

* '  The  settlers  in  the  southern  portion  of  the  mainland  of  British 
Columbia  will  have  just  about  the  same  feelings  on  the  matter  that 
Londoners  would  have  were  the  access  to  the  mouth  of  the  river 
Thames  suddenly  limited  to  a  single  narrow  channel,  one  side  of 
which  (with  the  joint  right  of  navigating  the  single  channel)  was  owned 
by  a  foreign  Power.  Your  readers,  I  think,  already  know  that  the 
southern  portion  of  the  mainland  of  British  Columbia  contains  the 
choicest  agricultural  land  in  the  province,  possesses  a  fine  climate,  and 
is  the  bed  of  the  lower  portion  of  the  great  river  Eraser,  along  the 
course  of  which  river  is  one  of  the  best  routes  into  the  pastoral  and 
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to  charts  and  maps ;  but  this  of  course  is  not  the  only  way 
of  discovering  what  was  really  the  question  or  the  intention 
of  the  Treaty  makers  of  1846.  And  it  must  be  presumed 
that  the  usual  rules  of  construction  were  applied  to  the 
solution  of  the  difficulty  presented  by  the  case,  such  as 
reference  to  contemporaneous  acts  of  the  parties,  documents 
and  statements  preceding  and  accompanying  the  execution 
of  the  Treaty,  and  the  like  criteria  {z). 

,  By  Protocol,  dated  Lisbon,  Sept.  25,  1872,  England  and 
Portugal  agreed  to  refer  their  dispute  as  to  Delagoa  Bay  to 
the  arbitration  of  the  President  of  the  French  Republic  {a). 
His  award,  given  on  July  24, 1875,  was  in  favour  of  Portugal. 
IV.  It  is  a  duty,  according  to  Hubner  (Z>),  the  great 
champion  of  Neutrality,  incumbent  upon  Neutrals  to  use 
every  means  in  their  power  to  procure  the  re-establish- 
ment of  peace ;  and,  of  course,  as  much  their  duty  to  pre- 
vent, if  possible,  the  breaking  out  of  war.  Galiani  (c)  is 
of  a  different  opinion.  The  part  of  mediator,  he  thinks, 
may  be  accepted ;  but  its  acceptance  is  not  obligatory  by 
National  or  International  Law.  Future  neutrality  might 
be,  he  says,  compromised,  and  the  spite  of  one  of  the  belli- 
gerents attracted  by  it.  In  short,  that  justice  does  not 
require,  and  prudence  forbids  an  accepting,  much  more  a 
seeking,  of  the  office  of  mediator. 

It  is  impossible  to  lay  down  any  certain  rule  upon  a 
subject  which  must  be  greatly  affected  by  the  circumstances 

mining  regions  of  the  interior.  Your  readers  are,  therefore,  prepared 
to  appreciate  the  natural  and  profound  disappointment  of  the  people 
of  Canada  under  the  above  circumstances,  and  more  particularly  in 
view  of  the  fact  that  the  valuable  channels  lost  to  them  are  of  no 
present  value  to  the  foreign  Power  Avhich  has  gained  them,  because 
the  channels  do  not  lead  to  any  considerable  portion  of  the  territory 
of  that  foreign  Power.  The  lost  channels  lead  to  Canadian  waters, 
Canadian  shores,  and  Canadian  rivers. " 

(z)  See  vol.  ii.  pt.  v.  c.  viii. 

(a)  Hertslefs  Commercial  Treaties,  vol.  xiii.  p.  708.  The  text  of 
the  award  is  in  the  Tini^es  of  Aug.  21,  1875. 

(h)  De  la  Saisie  des  Bdtimens  neutrefi,  t,  i.  pt.  i.  c.  ii.  s.  11. 

(c)  Gallani,  De'  Doveri  de*  Frlncvpi  Ncutrali  etc.  c.  ix.  102. 
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of  ea(di  ciise.  But  I  may  be  allowed  to  express  a  prefer- 
ence for  the  manlier  and  more  Christian  principle  of 
Hubner,  to  the  low,  and  probably  after  all  unsafe,  expe- 
diency of  Galiani.  Much,  however,  must  depend  upon  the 
subject  of  dispute,  upon  the  character  of  the  disputants,  and 
upon  the  position  and  authority  of  the  State  which  tenders 
its  good  offices. 

"In  Protocol  23  to  the  Treaty  of  Paris,  1856,  the  Pleni- 
"  potentiaries  do  not  hesitate  to  express,  in  the  name  of  their 
"  Governments,  the  wish  that  States,  between  which  any 
"  serious  misunderstanding  may  arise,  should,  before  appeal- 
"  ing  to  arms,  have  recourse,  as  far  as  circumstances  might 
"  allow,  to  the  good  offices  of  a  friendly  Power"  {d). 

Alas!  for  such  wishes :— two  most  terrible  wars  have  been 
waged  in  Europe  and  America  since  this  solemn  international 
record  was  made.  Of  that  between  the  Northern  United 
and  the  Confederate  revolted  Southern  States  of  North 
America,  it  may  be  said,  both  that  no  American  Ambassa- 
dor subscribed  the  Protocol  or  the  Treaty  of  Paris,  and  also 
that  a  civil  war  was  not  within  the  scope  of  the  instrument ; 
and  yet  this  last  position  seems  scarcely  tenable,  when  the 
gigantic  (e)  proportions  of  that  extraordinary  conflict  are  con- 

(d)  Yol.  i,  App.  ix.  A  resolution  to  a  similar  effect  was  carried  in 
the  House  of  Commons  on  the  8th  of  July,  1873. 

(e)  "I,  Abraham  Lincoln,  President  of  the  United  States,  in  pur- 
suance of  the  Act  of  Congress  approved  July  13,  1861,  do  hereby 
declare  that  the  inhabitants  of  the  said  States  of  Georgia,  South 
Carolina,  Virginia,  North  Carolina,  Tennessee,  Alabama,  Louisiana, 
Texas,  Arkansas,  Mississippi,  and  Florida  (except  the  inhabitants  of 
that  part  of  the  State  of  Virginia  lying  west  of  the  Alleghany  Moun- 
tains, and  of  such  other  parts  of  that  State  and  the  other  States  herein- 
before named  as  may  maintain  a  loyal  adhesion  to  the  Union  and  the 
Constitution,  or  may  be  from  time  to  time  occupied  and  controlled  by 
the  forces  of  the  United  States  engaged  in  the  dispersion  of  said  in- 
surgents), are  in  a  state  of  insurrection  against  the  United  States, 
and  that  all  commercial  intercourse  between  the  same,  and  the 
inhabitants  thereof,  with  the  exceptions  aforesaid,  and  the  citizens  of 
other  States  and  other  parts  of  the  United  States,  is  unlawful  and 
will  remain  unlawful  until  such  insurrection  shall  cease  or  has  been 
suppressed ;    that   all   goods   and   chattels,    wares   and    merchandise, 
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yidered:  the  number  and  magnitude  of  the  revolted  States, 
each  as  large  as,  or  larger  than,  most  European  kingdoms, 
armies  in  the  field  greater  than,  Avith  few  exceptions,  had 
ever  before  been  arrayed  against  each  other,  a  blockade  of 
unprecedented  extent  pressing  most  severely  on  the  com- 
mercial welfare  of  the  rest  of  the  world ;  and  above  all, 
when  it  is  remembered  that  these  very  United  States,  Avhen 
they  revolted  from  England  (of  whom  they  were,  in  1773, 
as  much  the  subjects,  as  in  1861  the  Confederate  States 
were  of  them),  formed  alliances,  offensive  and  defensive,  with 
European  States  against  England.  These  were,  however,  in 
1863,  the  "  Kesolutions  of  Congress  upon  foreign  media- 
"tion"(/):- 

"  Whereas  it  appears  from  the  diplomatic  correspondence 
"  submitted  to  Congress,  that  a  proposition,  friendly  in  form, 
*'  looking  to  pacification  through  foreign  mediation,  has  been 
*'  made  to  the  United  States  by  the  Emperor  of  the  French, 
"  and  promptly  declined  by  the  President ;  and  whereas  the 
*'  idea  of  mediation  or  intervention  in  some  shape  may  be  re- 
"  garded  by  foreign  Governments  as  practicable,  and  such 
"  Governments,  through  this  misunderstanding,  may  be  led 
"  to  proceedings  tending  to  embarrass  the  friendly  relations 
*'  which  now  exist  between  them  and  the  United  States ; 
''  and  whereas,  in  order  to  remove  for  the  future  all  chance 
*'  of  misunderstanding  on  this  subject,  and  to  secure  for  the 
"  United  States  the  full  enjoyment  of  that  freedom  from 


coming  from  any  of  said  States,  with  the  exceptions  aforesaid,  into 
other  parts  of  the  United  States,  without  the  special  licence  and 
permission  of  the  President,  through  the  Secretary  of  the  Treasury, 
or  proceeding  to  any  of  said  States,  with  the  exceptions  aforesaid,  by 
land  or  water,  together  with  the  vessel  or  vehicle  conveying  the  same, 
or  conveying  persons  to  or  from  the  said  States,  with  said  exceptions, 
will  be  forfeited  to  the  United  States,  and  that,  from  and  after  fifteen 
days  from  the  issuing  of  this  Proclamation,  all  ships  and  vessels 
belonging,  in  whole  or  in  part,  to  any  citizen  or  inhabitant  of  any  of 
said  States,  with  said  exceptions,  found  at  sea  or  in  any  part  of  the 
United  States,  will  be  forfeited  to  the  United  States."  August  16, 
imi.—Mc  Pherson's  History  of  the  Rebellion  (I86O-I8O0),  p.  149. 
(/)  Third  Session,  Tliirty-sevcntli  Congress. 
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"  foreign  interference  wlilcli  is  one  of  tlie  highest  rights  of 
"  independent  States,  it  seems  fit  that  Congress  shouhl 
"  declare  its  convictions  thereon.  Therefore,  resolved  (the 
"  House  of  Representatives  concurring),  that  while,  in  times 
'^  past,  the  United  States  have  sought  and  accepted  the 
"  friendly  mediation  or  xVrbitration  of  foreign  Powers  for 
*' the  pacific  adjustment  of  International  questions,  where 
"  the  United  States  were  the  party  of  the  one  part  and 
"  some  other  sovereign  Power  the  party  of  the  other  part ; 
"  and  while  they  are  not  disposed  to  misconstrue  the  natural 
*^  and  humane  desire  of  foreign  Powers  to  aid  in  arresting 
"  domestic  troubles,  which,  i^ndening  in  their  influence,  have 
"  afflicted  other  countries,  especially  in  vicAv  of  the  circum- 
"  stance,  deeply  regretted  by  the  American  people,  that  the 
"  blow  aimed  by  the  rebellion  at  the  national  life  has  fallen 
"  heavily  upon  the  labouring  population  of  Europe ;  yet, 
"  notwithstanding  these  things.  Congress  cannot  hesitate  to 
"  regard  every  proposition  of  foreign  interference  in  the 
"  present  contest  as  so  far  unreasonable  and  inadmissible, 
*'  that  its  only  explanation  will  be  found  in  a  misunderstand- 
"  ing  of  the  true  state  of  the  question,  and  of  the  real  cha- 
"  racter  of  the  War  in  which  the  Republic  is  engaged. 

"  That  the  President  be  requested  to  transmit  a  copy  of 
"  these  resolutions,  through  the  Secretary  of  State,  to  the 
"  Ministers  of  the  United  States  in  foreign  countries,  that 
"  the  declaration  and  protest  herein  set  forth  may  be  com- 
"  municated  by  them  to  the  Government  to  which  they  are 
"  accredited  "  (//). 

But  if  the  nature  of  this  War  supplies  an  excuse  for 
the  non-application  of  the  principle  of  International  Arbi- 
tration, what  is  to  be  said  of  France  and  Prussia,  whose 
accredited  representatives  did  subscribe  the  Protocol  and 
the  Treaty,  and  who  have  since  not  only  not  resorted 
to,  but  instantly  refused  an  Arbitration  tendered  by  wholly 


(g)  Mc  Pherson's  History  of  the    Rehellion  (18G0-1865),  published 
at  Washington,  1865,  p.  346, 
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disinterested  and  neutral  States?  The  fact  is,  neither 
France  nor  Prussia  would  have  submitted  to  a  sentence 
of  Arbitrators  which  decided  against  them.  The  tribunal 
is  yet  to  be  formed,  before  which  independent  States  will 
plead  in  such  a  case,  or  submit,  if  tliey  do  plead,  to  the 
sentence.  Alabama  Claims — reclamations  de  PAlabama — 
are — whether  the  result  be  or  be  not  favourable  to  the  in- 
stitution of  International  Arbitration  Courts — a  very  dif- 
ferent thing  (h). 

V.  Lastly,  it  must  be  remembered  that,  as  in  the  litiga- 
tion of  individuals,  if  one  of  the  parties  refuse  to  submit  to 
the  award  of  the  Arbitrator,  a  compulsory  process  is  put  in 
motion  against  him  ;  so,  in  the  litigation  of  States,  if  the 
decision  of  the  umpire  State  be  resisted  by  the  plaintiff  or 
defendant  State,  war  must  be  resorted  to,  in  order  to  compel 
the  obedience  of  the  recusant  to  the  decree ;  though  the 
umpire  cannot  be  compelled,  even  under  these  circumstances, 
to  become  a  belligerent. 

YI.  There  remains  a  question  of  much  importance : — 
May  a  State  be  compelled  to  make  peace  by  Third 
Powers?  The  question  applies  to  two  hypotheses,  not 
immaterially  different.  For  the  State  may  have  accepted 
an  Arbitration,  and  the  aAvard,  which  must,  of  course,  be 
presumed  to  have  been  fairly  conducted,  may  have  been 
given  against  her;  or  the  State  may  not  be  under  this 
self-imposed  obligation,  and  may  have  altogether  refused 
Arbitration. 

In  both  cases  the  general  principles  of  International  Law 
answer  the  question  in  the  negative,  though  with  less  con- 
fidence in  the  former  than  in  the  latter  hypothesis. 

Bynkershoek  (z)  says,  that  it  is  as  unjust  to  compel  a 
State  to  make  peace,  as  to  compel  it  to  make  war.  Such 
compulsion,  he  observes,  was  used  by  England,  SAveden, 
and  Holland,  who  bound  themselves  by  Treaty,  on  the  23rd 


(h)  Vide  post,  c.  ix.  on  Neutrals, 
(i)  Quvestionea  J.  P.,  c.  xxv.-xxx. 
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January,  1668,  to  force  the  Spaniards  and  the  French,  who 
were  at  war  with  each  other,  to  make  peace  upon  certain 
conditions ;  and  thus  these  two  nations  were  compelled 
to  make  peace.  Before  this  event,  on  the  21st  May, 
1659,  the  French,  English,  and  Dutch  compelled  Sweden 
to  make  peace  with  Denmark,  and  thereby  prevented  the 
total  ruin  of  the  latter  country. 

The  pretext,  as  Bynkershoek  calls  it,  for  these  inter- 
ferences on  the  part  of  third  Powers,  was  the  general 
welfare  of  Europe.  In  the  former  case  the  undue  aggran- 
disement of  France,  in  the  Latter  the  undue  aggrandise- 
ment of  Sweden,  was  prevented. 

Bynkershoek,  however,  says,  that  under  the  pretence  of 
preserving  peace,  these  forcible  interventions  violated  Inter- 
national justice.     His  w^ords  are  remarkable  : — 

*'  His  injuriis  praetexitur  studium  conservand^e  pacis, 
"  quod  et  ipsum  praetexitur  injuriis  longe  adhuc  majoribus, 
"  qua3  potlssimiim  ab  aliquot  retro  annis  invaluerunt,  quum 
"  nempe  Principes  mutuis  Pactis  de  aliorum  Principum 
"  Begnis  et  Ditionibus  ex  animi  sententia  statuunt,  atque  si 
*••  de  re  sua  statuerent.  Has  injurias  peperit,  et  adhuc 
"  parit  Ratio,  quam  vocant  Status  (k),  quam  ipse  definio, 
"  MoJistrum  horrendum,  informe,  ingens,  cuilumen  ademptum. 
"  Huic  monstro  si  semel  cedas,  semelque  tibi  indulgeas, 
"  aliena  non  alio  loco  habere,  quam  tua,  jam  frustra  est 
"  omnis  Disputatio  de  Jure  Gentium  et  Publico  "(/). 

The  sincerity  of  the  motives  of  the  interfering  Powers 
may  be  always  questioned ;  and  it  is  clear  that  for  this,  as 
well  as  for  other  and  weightier  reasons,  such  compulsory 
interference  is  liable  to  the  gravest  objections,  as  infringing 
the  sacred  principle  of  national  independence.  Whether, 
however,  and  how  far,  and  when,  the  necessities  of  preventive 

(k)  Bynkershoek's  horror  of  the  Reason  of  State  is  again  vigorously 
expressed  in  the  tenth  chapter  of  the  second  book  of  the  Q.  J.  P., 
where  he  calls  it,  "  hellua  ilia  multorum  capitum," 

Vide  ante,  vol.  i. 

(0  Q.  J.  P.,  1.  i.  c.  XXV.  s.  10. 
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Self-defence^  also  a  sacred  national  right,  may  justify  such  a 
course,  has  been  treated  of  at  length  in  the  Chapter  on 
Intervention,  in  a  former  part  of  this  work(w). 

YII.  If  Negotiation  and  Arbitration  fail,  there  remain 
certain  measures  to  be  taken  via  facti,  whicli  yet  fall  short 
of  open  war.  There  are  certain  means  of  redress  which, 
though  tinged  Avith  a  hostile  character,  and  though  often 
but  the  train  which  awaits  only  a  spark  to  be  kindled 
into  the  full  blaze  of  open  war,  are,  nevertheless,  not  in 
themselves  inconsistent  with  the  maintenance  of  peace. 

We  have  already  {71)  seen  that  the  class  of  acts  which 
militate  against  kindness,  courtesy,  generosity,  or  gratitude 
are  not  those  for  which  the  Law,  either  in  the  case  of  the 
Individual  or  the  State,  can  afford  a  definite  relief  or  a 
positive  redress. 

We  have,  however,  also  seen  that,  in  the  case  of  States, 
the  confines  of  Comity  and  Right  are  often  separated 
by  a  very  fine,  and  sometimes  a  scarcely  perceptible,  line 
of  demarcation.  These  are  cases  in  which  long  usage  has 
given  a  colour  to  the  axiom,  Mos  -pro  le^je  (0)  ;  and  where 
the  abrupt  withdrawal  of  liberties  and  facilities,  originally 
the  fruit  of  indulgence  and  concession,  without  due  pre- 
monition to  the  parties  interested,  is  clearly  a  tortious  and 
illegal  act,  for  which  reparation  may,  if  necessary,  be 
exacted  by  force.  A  concession  of  Comity,  secured  by 
Treaty,  stands,  of  course, — until  suspended  or  destroyed 
by  open  war  between  the  two  States, — upon  the  footing 
of  clear  and  positive  Kight.  But  as  a  general  rule, 
violations  of  Comity  are  not  the  subjects  of  a  just  or 
necessary  war.  Their  redress,  if  remonstrance  have 
failed,  is  to  be  sought  in  a  corresponding  reciprocity  of 
practice  upon  the  part  of  the  injured  State  towards  the 
Government  and  the  inhabitants  of  the  injuring  State ;  for 

(m)  Vol.  i.  pt.  iv.  c.  i. 

(n)  Vide  ante,  vol.  i.  pp.  12,  1?>. 

Schrn.alz,  p.  214. 

(o)  Vide  ante,  vol.  i.  pp.  182-3. 
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here,  on  the  tlireshold  of  the  terrible  code  of  war,  as 
indeed  throughout  the  whole  system  of  International 
Jurisprudence,  we  are  met  by  this  cardinal  maxim,  viz., 
that  the  opinions  and  feelings  of  the  individual  citizen  are, 
so  far  as  foreign  States  are  concerned,  bound  up  in  the 
declarations  and  acts  of  the  Government  of  his  country. 

The  jus  iniquum  (p)  of  one  State  is  to  be  encountered  b^^ 
the  retorsio  legis  et  juris  of  another  (^). 

''  Quod  quisque  in  alterum  statuerit,  ut  ipse  eodem  jure 
"  utatur^^  is  the  maxim  of  jurisprudence  applicable  to  this 
case.  In  other  words.  Retorsion  is  the  remedy  for  these 
departures  from  Comity,  How  and  in  what  manner  the 
Retorsion  shall  be  effected, — whether  by  withdrawing  reci- 
procal, analogous,  or  other  privileges  from  the  subjects  of 
the  offending  State, — is  a  matter  rather  of  Public,  than  of 
International  Law(r). 

{p)  For  the  distinction  between  jus  iniquum  and  injusfitia,  vide  post. 

(q)  Klilher,  s.  234,  n.  d. 

"  Die  Retorsion  ist  eine  Reaction  gegen  eine  Iniquitat  (jus  iniquum), 
die  Repressalien  gegen  eine  Ungerechtigkeit  {Injnstitla).'^ — Heffta\ 
8.  Ill,  note. 

(r)  Vide  ante,  vol.  i.  §  xvi. 
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CHAPTER   11. 

REPRISALS. 

VIII.  Retorsion,  we  have  seen,  is  a  vindication  of 
offended  Comity  [a).  But  even  an  injury  done  to  the 
Bights,  stricti  juris,  of  a  State,  may  be  vindicated  by  the 
employment  of  a  kind  of  force,  which  nevertheless  falls 
short  of  war,  and  the  use  of  which  is,  and  has  always  been 
held  to  be,  compatible  with  the  maintenance  of  general 
pacific  relations.  Such  a  vindication  may  be  sought  and 
obtained  through  the  medium  of  Reprisals.  "  Observa," 
Bynkershoek  says,  "  Repressaliis  locum  non  esse  nisi  in 
"  pace  "  (b). 

IX.  It  must  be  remembered,  that  as  the  Rights  of  a 
State  partly  respect  the  collective  capacity  of  the  State,  its 
Government  or  its  Representative,  partly  the  individuals  of 
which  it  is  composed,  so  a  State  may  be  injured  in  two 
ways, — either  directly,  by  a  violation  of  the  Right  affecting 
its  collective  capacity,  or  indirectly  (c)  by  a  violation  of  the 
Right  of  the  individual  to  whom  it  owes  jDrotection,  in 
return  for  his  allegiance. 

For  it  is  to  be  borne  in  mind  that  individuals  have  com- 
mitted the  defence  of  themselves  to  the  State  of  which  they 
are  mem])ers,  and,  having  done  so,  they  are  not  entitled  to 
redress  their  own  injuries,  or,  to  use  a  common  but  expressive 
phrase,  "  to  take  the  law  into  their  own  hands."  The  prin- 
ciple of  law  which  forbids  this  course  is  thus  laid  down  in 

(a)  Hef'ter,  s.  110. 
(6)  Bipik.  nhl  supr. 
(c)  Kliiher,  231. 
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the  Digest :  "  Non  est  singulis  concedendum^  quod  per 
"  magistratum  publice  possit  fieri,  ne  occasio  sit  majoris 
"  tumultus  faciendi  "  (d).  This  important  doctrine  is  en- 
forced bj  a  judgment  of  Lord  Stowell,  in  which  he  says, 
"  It  is  a  wild  conceit,  that  wherever  force  is  used,  it  may  be 
"  lawfully  resisted.  A  lawful  force  cannot  be  lawfully  re- 
"  sisted.  The  only  case  where  it  can  be  so  is  in  the  state  of 
^^  war  and  conflict  between  two  countries,  where  one  party 
"  has  a  perfect  right  to  attack  by  force,  and  the  other  an 
"  equal  right  to  resist  by  force.  But,  in  the  relative  situa- 
"  tion  of  two  countries  at  peace  with  each  other,  no  such 
"  conflicting  rights  can  possibly  co-exist  "  (e). 

And  it  is  also  to  be  observed  that  force  is  substituted  for 
laiv,  whenever  redress  is  sought  otherwise  than  judicially , 
(including  under  this  term,  in  International  Law,  remon- 
strance by  Governments,)  even  though  no  injury  be  inflicted 
upon  person  or  property.  It  is  well  said  in  the  Roman  Law, 
*'  Tu  vim  putas  esse  solum  si  homines  vulnerentur ;  vis  est 
"  tunc,  quoties  quis  id,  quod  deberi  sibi  putat,  non  per 
^'  judicem  reposcit "  (/). 

X.  {g)  It  most  commonly  happens  that  Reprisals  are  re- 


{d)  Dig.  L.  t.  xvii.  s.  17G. 

(e)  The  Maria,  1  C.  Robinson,  Adm.  Rep.  pp.   360-1. 

The  Maria,nna  Flora,  11  Wheaton\^  (Amer.)  Rep.  56. 

if)  Dig.  iv.  ii.  13. 

(g)  Grotiiis,  1.  iii,  c.  ii.,  Qnomodo  Jure  Gentium  bona,  snhdlt arum  pro 
dehito  Imperantium  ohligentur :  ubi  de  Repreamliis,  ss.  4,  5,  6,  7. 

Wolff,  Jus  Gentium,  c.  v.  ss.  589-606. 

Bynhershoek,  Q.  J.  P.  1.  i.  c.  xxiv.  See,  too,  notes  to  Mr.  Du  Ponceau'' s 
(American)  translation.     (Philadelphia,  1810.) 

16.  De  For.  Leg.,  c.  xxii. 

Vattel,  1.  ii.  c.  xviii.  ss.  342-354. 

Valin,  Ordonnance  de  la  Mariu.e,  1.  iii.  t.  x.,  Des  Lettres  de  Marque, 
on,  de  Represailles . 

De  Martens,  1.  viii.  c.  ii.  260. 

Zouch,  p.  120,  An  Repra'.salim  sint  licitcB? 

Sir  L.  Jenkins,  ii.  pp.  718,  721-2,  759,  763,  778. 

Wheaton,  Flem.  i.  4'"^  P^*'',  ch.  ii. 

Manning,  L.  ofN.  c.  iii. 

Kent,  Comm.  i,  pp.  56  8. 
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sorted  to  for  the  purpose  of  redressing  injuries  inflicted  upon 
the  Right  of  Individuals. 

As  we  are  now  drawing  very  near  to  the  borders  of  actual 
war  (A),  and  are  discussing  a  redress  which  is  to  be  enforced 
vidfacti(i),  it  is  expedient  to  consider  what  kind  of  injuries 
inflicted  upon  individuals  justify  a  recourse  to  Reprisals. 
With  respect  to  injuries  upon  States,  in  their  collective 
capacity,  it  may  be  laid  down  as  acknowledged  law,  that 
Reprisals,  according  to  the  modern  understanding  of  Inter- 
national Law,  cannot,  and  ought  not  to,  be  granted.  General 
Reprisals,  that  is,  a  general  permission  accorded  to  the  sub- 
jects of  one  State  to  seize  the  goods  and  attack  the  lives  of 
the  subjects  of  another,  do,  in  fact,  constitute  a  state  of  war, 
and  are  yet  considered  to  be  without  the  pale  of  the  rules  of 
law  applicable  to  war. 

De  Witt  was  quite  correct  in  saying  that  he  could  discover 
no  distinction  between  General  Reprisals  and  open  War. 
The  two  are  now,  by  the  practice  of  nations,  synonymous  [k). 
In  the  late  war  between  England  and  Russia,  an  Order  of 
the  English  Council  issued  on  the  29th  of  March,  1854,  in 
these  terms: — "Her  Majesty  having  determined  to  afford 
**  active  assistance  to  her  ally.  His  Highness  the  Sultan  of  the 

' '  Alia  executionis  violentse  species  est  eV6;^vpao-fi6y  sive  pigrtoratio 
inter  populos  diversos,  quod  jus  repressallum,  vocant  recentiores  juris- 
consulti,  Saxones  et  Angli  Withernamium  "  (probably  from  wlederneh- 
7nen,  to  retake),  ' '  et  Galli  etiam,  ubi  a  rege  impetrari  id  solet,  Uteras 
Marcce." — Grot.  ih.  iv. 

"  Represscdium  nomen  servo,  quia  nullum  alind  magis  aptum  occurrit 
quod  rem  ipsam  significat :  alii  utuntur  voce  pignorationis,  alii  clari- 
gationis,  sed  neutram  convenire  satis  est  manifestum  ;  operam  ludunt 
qui  rem,  apud  Romanos  incognitam.  Latino  vocabulo  conantur  ex- 
■pYimeTe.''^—Byuk.  ih. 

(h)  ' '  Postquam  autem  Repressalise  involvere  et  hsec,  et  secuta  mox 
bella,"  &c. — Bij)hk.  ib. 

(i)  Vide  ante,  vol.  i.  §  xiv. 

{k)  Jefferson  appears  to  have  contemplated  a  recourse  to  General 
BeprisaJs,  but  as  a /orm  of  open  ivar,  against  the  "Continental  System," 
"  because,  on  a  repeal  of  their  edicts  by  the  belligerents,  a  revocation 
of  the  letters  of  marque  would  restore  peace  without  the  delay,  diffi- 
culties, and  ceremonies  of  a  Treaty. " — Jefferson,  Correspondence,  vol.  iv. 
p.  119,  cited  by  Manning,  p.  110. 
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*'  Ottoman  Empire,  for  the  protection  of  his  dominions  against 
"  the  encroachments  and  unprovoked  aggression  of  His 
"  Imperial  Majesty  the  Emperor  of  all  the  Russias,  Her 
**  Majesty  is  therefore  pleased,  by  and  with  the  advice  of 
"  her  Privy  Council,  to  order,  and  it  is  hereby  ordered, 
"  that  General  Reprisals  be  granted  against  the  ships,  vessels, 
"  and  goods  of  the  Emperor  of  all  the  Kussias,  and  of  his 
"  subjects,  or  others  inhabiting  (l)  within  any  of  his  countries, 
"  territories,  or  dominions,  so  that  Her  Majesty's  fleets  and 
"  ships  shall  and  may  lawfully  seize  all  ships,  vessels,  and 
"  goods,"  &c. 

XL  What  are  the  causes  which  justify  Special  Reprisals  ? 
— "  locum  autem  habet,  ut  aiunt  jurisconsulti,  ubi  jus 
"  denegatur  ^'  (m). 

An  injury  committed  upon  one  of  his  subjects,  for  which 
justice  has  been  plainly  denied,  or  unreasonably  delayed  (n), 
warrants  a  Sovereign  in  issuing  Letters  of  Marque  or  Re- 

{I)  Vide  post. 

(m)  Grot.  ib.  1.  iii.  iv. 

(n)  Vattel,  1.  ii.  c.  xviii.  s.  343. 

"  Ne  repressalise  concedantur  nisi  palam  denegata  justitia."— 
By  ilk.  ih. 

"  Nor  do  I  know  of  any  Treaty,  either  ancient  or  modern,  wherein 
provision  is  made  for  this  case  ;  but  it  requires  a  legal  process,  first  in 
the  Law  Courts,  then  an  appeal  or  supplication  to  the  Prince  or  Supreme 
Power,  before  such  a  denial  of  justice  can  be  stood  upon,- as  is  to  be 
repaired  by  Letters  of  Marque  or  Reprisals." — Life  of  Sir  L.  Jenkins, 
vol.  ii.  p.  759,  et  vide  ib.  pp.  718,  721,  722,  759,  772. 

' '  Alors  en  cas  de  ref us  sans  cause  legitime,  ou  des  delais  trop  affectes, 
un  Roi  manqueroit  a  sa  gloire  et  a  la  justice  qu'il  doit  a  ses  sujets,  s'il 
ne  leur  accordoit  pas  des  Lettres  de  Repr^sailles  sous  pretexte  que  la 
guerre  pent  s'ensuivre." — Valin  ubi  supr.  419.  • 

"  The  provisions  as  to  Reprisals  in  the  famous  French  Ordonnance 
of  1681,  are  little  more  than  a  modernised  reproduction  of  those  in  the 
Guidon  de  la  Mer  on  the  same  subject.  In  this  collection  of  the 
maritime  usages  of  the  15th  and  16th  centuries  it  is  said  :  '  Lettres  de 
Marque  ou  Repre'sailles  se  concedent  par  le  Roy,  Potentats,  ou 
Seigneurs  Soverains  en  leurs  terres  ;  quand  hors  le  fait  de  la  guerre, 
les  sujets  de  diverses  obeyssances  ont  pille',  ravage'  les  uns  sur  les  autres, 
et  que  par  voye  de  justice  ordinaire,  droit  n'est  rendu  aux  inte'ressez, 
ou  que  par  temporisation  ou  delais,  justice  leur  est  desnie'e.'" — C.  x, 
art.  i.,  cited  Ortolan,  Dipt,  de  la  Mer,  i.  389. 
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prual,  wliicli  may  either  constitute  the  comniisslon  of  a 
privateer  (o),ov  the  Reprisals  may  be  committed  to  a  King's 
ship,  as  in  the  case  of  Keprisal  granted  by  England  against 
Naples  in  1840(;?), 

The  injury  may  be  of  an  active  kind,  i.e.,  accompanied 
with  actual  force  and  violence,  or  it  may  be  of  a  passive  kind, 
i.e.,  withholding,  or  refusing  to  pay  a  debt  justly  due,  for 
which  the  creditor  has  not  been  able  to  obtain  justice  in  the 
Courts  of  Law  of  the  debtor's  country. 

XII.  Reprisals  may  be  of  a  (1)  Negative,  or  of  a  (2) 
Positive  (q)  character.  Negative,  when  the  State  of  the  in- 
jured subject  refuses  to  fulfil  some  obligation,  stricti juris,  like 
the  payment  of  a  debt.  We  have  seen  what  the  conduct  of 
England  has  been  with  respect  to  the  Russo-Dutch  Loan  (r); 
and  we  shall  presently  be  led  to  consider,  in  the  order  of  this 
work,  the  case  of  the  Silesian  Loan.  Positive,  when  the 
State  of  the  injured  subject  seizes  upon  the  goods  or  persons 
of  the  State  of  the  injuring  subject. 

XIII.  Letters  of  Reprisal  are  not  to  be  granted  without 
difull  knowledge  of  tlie  causes  (s)  which  justify  them.     More- 


(o)  Vide  ante,  vol.  i.  §  ccclxi. 

Kliiher,  234,  n.  c. 

*'  Dans  les  principes  du  Droit  des  Gens,  pour  legitimerl'exercice  des 
Reprdsailles,  il  ii'est  nullement  necessaire  que  le  Prince  contre  qui  ce 
remede  est  employe,  ni  ses  sujets,  aient  use  de  violence,  ou  aient  fait  quel- 
que  saisie  ou  autre  entreprise  irre'guHere  sur  les  biens  de  Tautre,  ou  de 
ses  sujets  ;  il  suffit  qu'il  y  ait  de'ni  de  justice,  ou  refus  de  paiement 
d'une  dette  legitime,  que  cette  dette  soit  due  par  le  Souverain  lui- 
meme  ou  par  ses  sujets." — Valin,  uhi  supr.  p.  414. 

(p)  Vide  post,  p.  35. 

(q)  Kliiher,  234,  n.  c. 

(r)  Vol.  ii,  §  xc. 

(s)  "Cum  plena  causse  cognitione."— £(/nA;.  ih. 

"The  Law  of  Nations,  founded  upon  practice,  equity,  convenience, 
and  the  reason  of  the  thing,  and  confirmed  by  long  usage,  does  not 
allow  of  Reprisals  ;  except  in  cases  of  violent  injuries,  directed  or  sup- 
ported by  the  State,  and  justice  absolutely  denied  by  all  the  tribunals, 
and  afterwards  by  the  Frince."— Letter  from  the  Duke  of  Newcastle  to 
the  King  of  Prussia,  1753. 

Vide  mite,  vol.  i.  §  xiv. 
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over,  it  must  be  res  minime  (labia  in  which  justice  has  been 
denied ;  and  it  must  have  been  absolutely  denied  by  all  the 
tribunals  of  the  country  before  which  the  cause  could  be 
brought,  and  also  by  the  Sovereign  in  the  last  resort. 

An  erroneous  sentence  conscientiously  given  by  free 
judges,  unbiassed  and  unintimidated  by  any  extra-judicial 
authority,  affords  no  just  ground  for  Reprisals,  and  the  pre- 
sumption of  law  is  clearly  in  favour  of  the  decision  of  law- 
fully-constituted judges  {{).  It  is  otherwise  when,  as  Grotius 
says/'plane  co/itrajusjudicatum  sit."  Justice  administered 
partially,  and  in  a  different  manner  to  the  foreigner  than  to 
the  subject,  or  with  a  denial  or  omission  of  any  of  the  in- 
cidents essential  for  ascertaining  the  truth,  would  be  in  fact 
injustice,  and  would  warrant  Reprisals. 

Grotius  approves  of  that  doctrine  of  the  Roman  Law  (m)^ 
which  maintained  that  an  unjust  sentence  did  not  extinguish 
a  just  debt,  even  among  subjects.  The  difference,  he  ob- 
serves, between  subjects  and  foreigners  is,  that  the  former 
must  submit  to  the  authority  of  the  law,  even  when  it  is  the 
instrument  of  injustice;  but  the  latter  are  under  no  such 
obligation,  but  may  by  force  compel  the  execution  of  justice 
on  their  behalf  {x). 

It  has  been  said  that  the  res  must  be  minime  dubia  for 
which  Reprisals  are  granted :  it  may  be  added,  that  the  res 


(f)  "  In  dubia  re  praesumptio  est  pro  his  qui  ad  judicia  publice  electi 
sunt." — Grotius,  1.  iii.  c.  ii.  s.  v.  1. 

'•  Where  the  judges  are  left  free,  and  give  sentence  according  to  their 
conscience,  though  it  should  be  erroneous,  that  would  be  no  ground 
for  Reprisals.  Upon  doubtful  questions,  different  men  think  and 
judge  differently ;  and  all  a  friend  can  desire  is,  that  justice  should 
be  as  impartially  administered  to  him  as  it  is  to  the  subjects  of  the 
Prince,  in  whose  Courts  the  matter  is  tried." — Letter  of  the  Duke  of 
Newcastle,  ubi  supr. 

(u)  "  Verus  debitor,  licet  absolutus  sit,  natura  tamen  debitor  manet," 
is  the  doctrine  contained  in  Dig.  xii.  6.  60-1.  "  •  .  .  et  cum  per  injuriam 
j  udicis  domino  rem  quae  debitoris  non  f  uisset  abstulisset  creditor  quasi 
obligatam  sibi,  et  qusereretur,  an  soluto  debito,  restitui  eam  oporteret 
debitori,  Scaevola  noster  restituendam  probavit." — Dig.  xx.  5-12-1. 

(x)  "  Exteri  autem  jus  habent  cogendi." — Grot.  1.  iii.  c.  ii.  s.  5. 
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must  not  be  in  itself  minima  {(/).  It  is  a  maxim  of  juris- 
prudence even  more  applicable  to  International  than  to 
Municipal  law,  that  de  minimis  (z)  non  curat  lex, 

XIV.  Reprisals,  therefore,  are  a  means  of  redress,  to 
which  recourse  may  only  be  had  in  case  of  an  absolute 
denial  of  justice.  But  in  order  that  a  rash  and  hasty  com- 
plaint of  such  denial  may  not  be  made,  Bynkershoek  (a) 
observes,  that  different  nations  have  made  special  provisions 
by  Treaty  upon  this  subject ;  so  that  Reprisals  in  such  cases 
are  not  to  be  granted  except  sub  modo.  Thus  by  the  24th 
Article  of  the  Treaty  between  England  and  Holland,  of  the 
5th  of  April,  1654  {h\  three  months  are  to  elapse  after 
application  for  redress  before  Reprisals  are  granted.  This 
stipulation  was  renewed  by  the  31st  Article  of  the  Treaty 
between  the  same  nations,  of  the  31st  of  July,  1667.  By 
the  17th  Article  of  the  Treaty  between  France  and  Hol- 
land, 27th  of  April,  1669,  four  months  are  to  elapse  after 
the  application  for  redress  before  Reprisals  are  granted. 

The  same  period  is  prescribed  by  the  Treaty  of  Ryswick 
(Article  9),  and  by  the  Treaty  of  Utrecht  (Article  16), 
11th  of  April,  1713,  between  France  and  England  ;  and  by 
the  3rd  Article  of  the  Commercial  Treaty,  concluded  on 
the  same  day,  between  the  same  parties.     The  same  period  is 


{y)  "  Les  Represailles  etant  une  espece  d'acte  d'hostilite,  ou  du  moins 
U  prelude  de  la  guerre,  il  est  clair  que  personne  ne  sauroit  legitimement 
user  de  ce  droit,  qu'au  nom  et  par  I'autorite  du  Souverain,  qui,  avant 
que  d'en  accorder  la  permission,  doit  bien  examiner  si  I'interet  public 
permet  de  se  porter  a  cette  extremite.  II  faut  aussi  que  le  sujet  pour 
lequel  on  use  de  Represailles  soit  bien  clair,  et  la  chose  dont  il  s'agit 
de  grande  consequence." — Valin,  uhi  sup7\,  citing  Puffendorf,  1.  viii. 
c.  vi.  s.  13. 

(z)  Silius  Italicus  praises  Fabius  : — 

"  Cauta  speculator  mente  futuri 
Nee  Isetus  duhiis  2Kirmsque  lacessere  Martem." 

Grotius  (1.  ii.  c.  xxiii.  6.)  adopts  the  view  of  S.  Italicus. 

{a)  "  Ne  quis  autem  temere  de  justitia  denegata  conqueratur  variis 
Gentium  pactis  prospectum  est.  Unde  non  nisi  sub  modo  Repres- 
saliarum  usus  placuit  in,"  &c.—Bynk.  ubi  supr. 

(b)  For  similar  provisions  in  earlier  Treaties,  see  Manning,  p.  108. 
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prescribed  by  the  famous  Commercial  Treaty  of  Versailles, 
1789,  between  France  and  England  (Article  3).  In  fact, 
the  obligation  to  allow  a  tempus  idoneam  (c)  to  elapse  before 
Reprisals  are  granted,  may  now  be  considered,  still  more 
reasonably  than  in  the  time  of  Valin,  *'  le  droit  commun  des 
nations  "  (c?). 

XV.  This  matter  of  Reprisal  has  been  the  subject  of 
municipal  regulation  in  diffeient  countries.  In  France  it  is 
provided  for  in  the  celebrated  Ordonnance  sur  la  Marine  (e) 
of  1681: 

''Article  L 

"  Ceux  de  nos  sujets  dont  les  vaisseaux  ou  autres  effets 
*'  auront  ete  pris  ou  arretes  hors  le  fait  de  la  guerre,  par  les 
"  sujets  des  autres  Etats,  seront  tenus,  avant  que  d'avoir 
"  recours  a  nos  Lettres  de  Repre^ailles,  de  faire  informer  de 
"  la  detention  de  leurs  effets  pardevant  le  plus  prochain 
"  Juge  de  I'Amiraute  du  lieu  de  leur  descente,  et  d'en  faire 
*'  faire  I'estimation  par  experts  nommes  d'office,  entre  les 
"  mains  desquels  ils  mettront  les  charte-parties,  connoisse- 
"  mens,  et  autres  pieces  justificatives  de  I'etat  et  qualite  du 
"  vaisseau  et  de  son  chargement. 

"Article  IL 

**  Sur  Finformation  faite,  et  le  proces-verbal  justificatif  de 
"  la  valeur  des  effets  pris  et  retenus,  pourront  nos  sujets  se 
"  retirer  pardevers  nous,  pour  obtenir  nos  Lettres  de  Repre- 
"  sailles,  qui  ne  leur  seront  neanmoins  accordees  qu'apres 
"  avoir  fait  faire  par  nos  ambassadeurs  les  instances,  en  la 
*'  forme  et  dans  le  temps  porte  par  les  Traites  faits  avec  les 
"  Etats  et  Princes  dont  les  sujets  auront  fait  les  depreda- 
"  tions. 


(c)  Grot.  1.  iii.c.  ii.  s.  5. 

{d)  "  De  sorte  qu'en  cette  partie,  c'est  le  droit  commun  des  nations." 
Vatin,  uhi  supr.  p.  420. 
(e)  Vide  ante,  vol.  i.  §  Ivi. 
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''Article  III. 

"  Les  Lettres  de  Represailles /erow^  mention  de  la  valeur 
"  des  efFets  retenus  ou  enleves.  \)OYiQvor\t 2)e7'mission  (Tarreter 
*'  et  saisir  ceux  des  sujets  de  I'Btat  qui  aura  refuse  de  faire 
*'  restituer  les  choses  retenues,  et  rcyleront  le  temps  pendant 
''  lequel  elles  seront  valables. 

'"Article  IV. 

"  Les  impetrans  des  Lettres  de  Represallles  seront  tenus 
"  de  les  faire  enreo;istrer  au  orreife  de  TAmiraute  du  lieu  ou 
"  ils  feront  leur  armement,  et  de  donner  caution  jM5^i^'«  con- 
"  currence  de  moitie  de  la  valeur  des  effets  depredSs  parde- 
"  vant  les  officiers  du  meme  sleg-e. 


"Article  V. 

"  Les  prises  faites  en  mer  en  vertu  de  nos  Lettres  de 
"  Kepresailles  seront  amenees,  instruites  et  jugees  en  la 
**  meme  forme  et  maniere  que  celles  qui  auront  cte  faites 
*'  sur  nos  ennemis. 

"Article  Vl. 

"  Si  la  prise  est  declaree  honne.  la  vente  en  sero  faite  par- 
"  devunt  le  Juge  de  VAwiraute,  et  le  prix  en  sera,  delivre  aux 
"  impetrans  sur  et  tant  moins,  ou  jusqu'a  concurrence  de  la 
"  somme  pour  laquelle  les  lettres  auront  etc  accordees ;  et 
""  le  surplus  demeurera  depose  au  greffc  pour  etre  restitue 
"  a  qui  il  appartiendra. 

"Article  VIL 

"  Les  impetrans  seront  tenus,  en  recevant  leurs  deniers, 
"  d'endosser  les  Lettres  de  Kepresailles  des  sommes  qu'ils 
"  auront  re9ues,  et  d'en  donner  bonne  et  valable  decharge, 
"  qui  sera  deposee  au  greffc  de  rximiraute,  pour  demeurer 
"  jointe  a  la  procedure. 


REPKISALS — LAW    IN    ENGLAND.  27 


''Article    VIIL 

"Si  I'expose  des  lettres  ne  se  trouve  pas  veritable,  les 
"  impetrans  seront  condamnes  aux  dommages  et  interets  des 
*'  proprietaires  des  eifets  saisis,  et  a  la  restitution  du  qua- 
"  druple  des  sommes  qu'ils  auront  re9ues"  (/). 

In  England  Reprisals  were  once  the  subject  of  an  Act  of 
Parliament.  A  statute  passed  in  the  reign  of  Henry  V.  (g), 
which,  after  reciting  that  the  King  had  received  the  com- 
plaints of  his  subjects  respecting  the  injuries  they  had  sus- 
tained by  truce-breakers  and  enemies,  enacts  that,  "  The 
*'  King  willing,  as  well  in  this  case  as  in  other,  to  take  order 
*'  for  the  indemnity  of  his  liege  people  and  faithful  subjects, 
"  hath  declared  in  this  present  Parliament,  that  of  all  at- 
"  tempts  made  by  his  enemies  upon  any  of  his  faithful  liege 
"people,  against  the  tenor  of  any  truce  taken  before  this 
"  time,  wherein  is  no  express  mention  made  that  all  Marques 
"  and  Reprisals  shall  cease,  the  same  our  sovereign  lord  the 
"  King  will  grant  Marque  in  due  form  to  all  them  that  feel 
"  themselves  in  this  case  grieved,  and  our  said  lord  the  King 
*'  will  do  the  like  to  all  his  liege  people  that  feel  them 
"  grieved  against  the  tenor  of  any  truce,  w^hich  betwixt  him 
"  and  any  of  his  enemies  shall  be  newly  taken  hereafter. 
"  And  to  the  greater  comfort  of  his  faithful  liege  people,  to 
"  the  intent  that  they  may  the  more  readily,  and  without 
*'  long  delay,  have  remedy  in  this  case,  the  same  our  lord 
"  the  King  will,  that  if  he  or  they  that  feel  them  grieved 
"  against  the  tenor  and  form  of  such  truce  within  the  realm 
"  of  England,  out  of  the  said  marches  of  Scotland,  or  upon 
"  the  sea,  or  in  the  parties  beyond  the  sea,  shall  complain 

(/)  Vaiin,  Ordonnance  de  la  Marine,  1.  iii.   t.   x.,  Des  Represailles, 
pp.  416-25. 

(g)  Shakspere  puts  the  word  into  the  mouth  of  Hotspur,  after  he  has 
heard  the  praises  of  the  future  Henry  V.  : 

"  I  am  on  fire 
To  hear  this  rich  reprisal  is  so  nigh, 
And  yet  not  ours." — Henry  IF.  pt,  i.  act  iv.  sc.  1. 
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"  to  the  Keeper  of  the  Privy  Seal,  which  for  the  time  shall 
**  be,  who  after  such  complaint  heard  and  perceived,  thereof 
"  shall  make  to  the  party  complainant  (if  he  the  same  re- 
"  quire)  letters  of  request  under  the  Privy  Seal  in  a  due 
"  form.  And  if,  after  such  request  made,  the  party  required 
"  do  not  make,  within  a  convenient  time,  due  restitution  or 
"  satisfaction  to  the  party  grieved,  then  the  Chancellor  of 
"  England,  for  the  time  being,  shall  cause  to  be  made  to 
"  such  party  grieved  (if  he  that  demand)  Letters  of  Marque 
"  under  the  Great  Seal,  in  a  due  form"  {h). 

But  the  learned  editor  of  Blackstone,  Mr.  Serjeant  Ste- 
phen, observes  that  "  this  manner  of  granting  Letters  of 
"  Marque  has  been  long  disused,  and  the  term  itself  is  now 
"  somewhat  differently  applied.  If  during  war  a  subject 
*'  should  take  an  enemy's  ship  without  commission  from  the 
"  King,  the  prize  would,  by  the  effect  of  the  prerogative, 
"  become  a  droit  of  Admiralty,  and  would  belong  not  to 
"  the  captor  but  the  Crown.  Therefore,  to  encourage  mer- 
*'  chants  and  others  to  fit  out  privateers  or  armed  ships  in  time 
"  of  war,  the  Lords  of  the  Admiralty  have  been  empowered 
"  by  various  Acts  of  Parliament,  and  sometimes  by  pro- 
"  clamation  of  the  King  in  Council,  to  grant  commissions  to 
"  the  owners  of  such  ships,  and  the  prizes  captured  by  them 
*'  have  been  directed  to  be  divided  between  such  owners  and 
"  the  captains  and  crews.  These  commissions  are  ordinarily 
"  denominated  Letters  of  Marque ;  and  it  is  in  that  sense 
"  alone  that  the  term  now  usually  occurs"  (z). 

Lord  Chief  Justice  Hale,  in  his  Pleas  of  the  Crown^ 
says : — "  We  may  observe  in  the  wars  we  have  had  with 
"  foreign  countries,  that  they  have  been  of  two  kinds,  viz., 
"  special  and  general.  Special  kinds  of  war  are  that  which 
*'  we  usually  call  Marque  or  Reprisal,  and  these  again  of 
"  two  kinds  :  1.  Particular,  granted  to  some  particular  per- 
"  sons  upon    particular  occasions  to  right   themselves,   for 


{h)  4  Henry  V.  c.  vii. 

(i)  Stephen's  BlacJcstone's  Conun.  vol.  ii.  p.  506  (ed.  1858). 
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"  which  vide  statute  4  lien,  V.  cap.  7  ;  but  this  is  not  the 
*'  proper  place  to  treat  touching  it.  2.  General  Marque  or 
"  Reprisal,  which,  though  it  hath  the  effect  of  a  war,  yet  it 
*^  is  not  a  regular  war,  and  it  differs  in  these  two  instances : 
"  1.  Regularly,  it  is  not  lawful  for  any  person  by  aggres- 
**  sion  to  take  the  ship  or  goods  of  the  adverse  party,  unless 
"  he  hath  a  commission  from  the  King,  the  admiral,  or  those 
*'  that  are  specially  appointed  thereunto.  2.  It  doth  not 
"  make  the  two  nations  in  a  perfect  state  of  hostility  between 
*'  them,  though  they  may  mutually  take  one  from  another,  as 
"  enemies,  and  many  times  in  process  of  time  these  General 
"  Reprisals  grow  into  a  very  formed  war :  and  this  was  the 
"  condition  of  the  war  between  us  and  the  Dutch,  22nd 
"  February,  anno  1664,  the  first  beginning  whereof  was  by 
"  that  Act  of  Council  which  instituted  only  a  kind  of  uni- 
"  versal  Reprisal,  and  there  were  particular  reasons  of  State 
"  for  it;  but  in  process  of  time  it  grew  into  a  very  war,  and 
**  that  without  any  war  solemnly  denounced  ;  and  therefore 
"  by  the  statute  of  17  Car.  II.  cap.  5,  Doleman  and  others, 
*'  that  Avere  in  Holland,  were  declared  to  have  traitorously 
*'  adhered  to  the  King's  enemies,  and  were  attainted  of 
"  treason,  unless  they  rendered  themselves  by  a  day  certain, 
"  and  all  others  that  served  the  States  of  the  United  Pro- 
"  vinces  durins:  the  continuance  of  the  war,  soldiers  or  sea." 
"  men,  by  sea  or  land,  and  not  returning  by  a  time  certain, 
"  were  attainted  of  treason  ;  and  this  had  all  the  effects  of 
"  war  and  hostility  :  the  goods  of  the  English  taken  by  the 
"  Dutch,  and  brought  intra  prmsidia,  the  property  was 
"  whoU}^  changed,  and,  though  retaken  again,  could  not  be 
"  restored  to  the  first  owner,  according  as  in  captures  by 
"  enemies,  7  E.  IV.  14,  22  E.  III.  16,  and  so  it  was  prac- 
"  tised  during  that  war"  (^). 

XVI.  A  question  arises,  at  whose  instance  are  Letters  of 
Reprisal  to  be  granted  ?— must  the  grantee  be  a  natural- 
born  subject? 

{k)  Hah's  Pirns  of  the  Crown,  vol.  i.  pp.  162-3. 
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Valin  (/)  says  that  they  may  be  granted  to  naturalued  as 
well  as  to  natural  subjects. 

Bynkershoek  speaks  of  these  Letters  being  granted  "  ob 
*'  injuriam  suis  subditis  illatam"  {m),  but  he  probably  did 
not  intend  to  limit  the  meaning  of  the  term  subditi  to 
natural-born  subjects.  The  reason  of  the  thing  would  seem 
to  include  all  bond  fide  domiciled  inhabitants  ;  though  in 
countries  which  require,  as  France  does,  certain  specific 
formalities  to  be  complied  with  before  a  legal  domicile  can  be 
established,  Reprisals  would  probably  be  confined  to  those 
who  were  de  jure  as  well  as  fZe^ttc^o  domiciled.  Naturalised 
subjects  would  certainly  be  entitled  to  them,  except — and  the 
exception  applies  to  domiciled  and  naturalised  inhabitants— 
in  one  case,  namely,  where  the  goods  which  w^ere  to  be 
seized  as  Reprisals  appertained  to  the  subjects  or  territory 
of  the  original  country  of  the  person  entrusted  with  the 
Letters  of  Marque. 

It  is  not,  however,  probable  that  in  these  days  Letters  of 
Marque  or  Reprisal  would  be  granted  to  private  individuals, 
however  unquestionably  legal  such  a  commission  might  be. 

XVII.  Whatever  may  be  the  correct  opinion  with  re- 
spect to  the  legality  and  propriety  of  issuing  Reprisals  at 
the  request  of  any  bond  fide  permanent  inhabitant  of  the 
territory,  there  can  be  no  reasonable  doubt  of  the  illegality 
as  well  as  the  impropriety  of  granting  them  on  behalf  of 
foreigners  or  of  a  third  party. 

Such  a  proceeding  directly  violates  the  independence  of 
States ;  it  sets  up,  as  Vattel  {n)  justly  observes,  one  nation 
as  a  judge  over  two  other  nations  ;  and,  in  truth,  none  of 
the  arguments  used  to  justify  Reprisals  on  behalf  of  sub- 
jects, are  applicable  in  the  case  of  foreigners.  In  1664 
England  granted  Reprisals  on  behalf  of  the  Knights  of 
Malta  against  Holland,  but  Holland  asserted,  with  irre- 
fragable reason,  that  it  was  a  breach  of  International  Law 
to  issue  Reprisals  for  an  affair  in  which  the  nation  issuing 


(m)    TJh'i  svpr. 

(ii)  L.  ii.  c.  xviii.  s.  r>4'{. 
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tliem  had  no  concern ;  and  it  appears  that  England  eventu- 
ally admitted  the  justice  of  the  Dutch  remonstrance. 

It  is  true  that  Bynkershoek,  speaking  of  this  very  trans- 
action, in  his  treatise  De  foro  Je(/atorum  (o),  intimates  an 
opinion  that  such  Keprisals  are  lawful ;  but  the  opinion  is- 
clearly  at  variance  with  the  higher  authority  of  the  Reason 
of  the  Thing  {p)^  (an  authority  he  most  highly  esteemed), 
and  with  his  own  opinion  in  the  QucEstiones  Juris  Puhlici  {q). 

XVIII.  In  whom  does  International  Law  vest  the  power 
of  granting  Letters  of  Reprisal  ?  In  the  Sovereign  autho- 
rity (r)  alone.  Such  a  power  exceeds  the  competence  of 
subordinate  magistrates :  though  it  seems  that  at  one  time 
the  Parliament  of  France  exercised  it,  as  did  the  cities  of 
the  Netherlands,  when  they  waged  separate  wars. 

The  Constitution  of  the  North  American  United  States 
lodges  this  power  in  the  President  and  Congress  (5). 

XIX.  What  are  the  subjects  of  Reprisals?  Strictly 
speaking,  they  affect  the  persons  (avSpoXriyfrLa)  (t)  as  well  as 
the  goods  of  the  subjects  of  the  Government  against  which 
they  are  granted  (n). 

In  modern  times,  however,  they  have  been  chiefly  confined 
to  goods ;  and  here  it  is  to  be  observed,  that,  jure  gentium^ 
all  the  subjects  of  the  injuring  Government  are  liable  to 
Reprisals,  whether  they  be  native  or  domiciled  (.r),  but  not 
those  who  are  travellers  or  passing  guests  (?/). 


(0)  Cap.  xxii. 

{p)  Vide  ante,  vol.  i.  part  i.  c.  iv. 

(g)  "  Ob  vim  et  injuriam  antea  suis  subditis  illatam." — C.  xxiv. 

(r)  "  Repressalias  concedere  solius  Principis  esse  videtur,  egroditnr 
enim  ea  res  legitiinam  magistratus  potestatein,  et  sic  nunc  ubi«i[ne  scn"- 
vatur." — Bynk.  ubi  siqjr. 

(s)  Vide  ante,  vol.  i.  part  ii.  c.  v. 

(t)  Grot.  ib.  1.  iii.  iii. 

(u)  "  Denegatam  igitur  justitiam  Repressalke  sclent  excipere,  eas 
enim  accepimus  pro  licentid,  a  prmcipeconcesm,  occupand.i  aiiormn  per- 
aonasbonaqueohVim  et  injuriam  antea  suis  subditis  illatam,  etnegataiu 
de  eo  facinore  justitiam." — Bynk.  nbi  snpr. 

(x)  Vide  post,  terms  of  the  recent  Order  in  Council,  1854  :  "  Svbjerf^ 
or  others  inhabiting  within  any  of  his  countries,"  &c. 

(//)  "  Jure  Gentium  subjacent  pignorationi  omnes  subditi  injuriam 
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Ambassadors  of  course  are  excepted,  with  their  property, 
from  whatever  country  and  to  whatever  country  they  be 
sent,  for  the  limitation  of  Grotius  to  those  "  non  ad  hostes 
"  nostros  missi  "  is,  'pace  tanti  viri,  wholly  inadmissible. 

The  ownership  of  goods  so  taken  is,  according  to  Inter- 
national Law,  ipso  facto  acquired  to  this  extent,  namely,  so 
far  as  is  necessary  to  satisfy  the  original  debt  which  caused, 
and  the  expenses  incurred  by,  the  Reprisals ;  the  residue  is 
to  be  returned  to  the  Government  of  the  subjects  against 
whom  Reprisals  have  been  put  in  force  (z). 

It  is  scarcely  necessary  to  add,  that  if  persons  are  seized, 
not  only  their  life,  but  their  good  treatment,  must  be  a  matter 
of  primary  care  to  all  States — Christianis  prcesertim  {o)—  as 
Grotius  reminds  us. 

It  is  to  be  hoped,  however,  that  the  Reprisal  of  persons 
has  fallen,  with  other  unnecessary  and  unchristian  severities, 
into  desuetude ;  and,  certainly,  to  seize  travellers  by  way  of 
Reprisal,  is  a  breach  of  the  tacit  faith  pledged  to  them  by 
the  State,  when  they  were  allowed  to  enter  her  borders  (Z»). 

The  capture  of  the  enemy's  soldiers  in  open  war  is  ob- 
viously defensible  upon  a  very  different  principle. 

XX.  According  to  the  5th  article  of  the  French  Ordon- 
nance  on  this  subject,  ships  and  goods  taken  at  sea  under 
Letters  of  Reprisal,  are,  as  we  have  seen,  to  be  adjudi- 
cated upon,  like  prizes  taken  in  open  war,  in  the  Courts  of 
Admiralty. 

This  would  not  be  the  case  in  England  without  a  special 
commission  from  the  Crown.     The  English  Prize  Court  is 


facientis,  qui  tales  sunt  ex  causa  permanente,  sive  indigense,  sive 
advenae  :  non  qui  transeundi  aut  morse  exiguae  causa  alicubi  sunt." — 
Grot.  1.  iii.  c.  2,  5,  7. 

(z)  "  Jure  Gentium  ipso  facto  dominium  rerum  captarum  acquiritur 
ad  summam  debiti  et  sumptuum,  ita  ut  residuum  reddi  debeat."— 
Grot.^  ih. 

"  L'appliquer  a  son  profit  jusqu'a  concurrence  de  ce  qui  lui  est  dii, 
avec  dommage  et  interets." — Vattel,  1.  ii.  c.  xviii.  s.  342. 

(a)  Grut.  ih.  vi. 

(h)   Vide  ante,  vol.  i.  §§  xvi.  cccxxiv. 
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only  called  into  existence  by  war — which,  as  has  been  shown. 
Reprisals  alone  do  not  necessarily  constitute. 

XXI.  It  remains  to  consider  what  has  been  the  practice 
of  nations  with  respect  to  the  exercise  of  this  right  of  Re- 
prisals in  some  memorable  instances. 

When  France  was  ruled  by  Cardinal  Mazarin,  during  the 
minority  of  Louis  XIV.,  and  England  was  under  the 
vigorous  despotism  of  Cromwell,  an  English  merchant- vessel 
was  illegally  seized  and  confiscated  on  the  coast  of  France. 
The  owner  of  the  vessel,  a  Quaker,  complained  to  Cromwell, 
who  gave  him  a  letter  of  which  he  was  to  be  the  bearer  to 
Mazarin,  and  told  him  to  wait  three  days  for  an  answer,  which 
answer  must  be  the  restitution  of  the  ship  and  cargo.  "  Tell 
"  the  Cardinal,"  said  Cromwell,  "  that  you  have  orders  from 
"  me  not  to  wait  longer  than  three  days."  The  Quaker 
went,  and  returned  reporting  the  failure  of  his  mission  to 
Cromwell.  Without  any  further  diplomatic  communication, 
that  vigorous  ruler  despatched  two  ships  of  war  to  make  prize 
of  French  vessels  in  the  Channel.  They  accomplished  their 
task ;  Cromwell  sold  the  prizes,  paid,  out  of  the  proceeds,  to 
the  Quaker  the  value  of  his  loss,  and  then  apprised  the 
French  Ambassador  that  the  residue  was  at  his  service. 

"  Cette  insolente /?/5/ice,"  says  Mr.  Villemain  in  his  Bio- 
graphy of  Cromwell,  "  n'excita  ni  reclamation  ni  guerre ;  " 
but  in  truth  it  was  an  act  of  substantial  Jw^^zce,  and  insolent 
only  because  the  forms  of  previous  diplomatic  remonstrances, 
certainly  a  grave  defect,  had  been  omitted  (c). 

XXII.  In  1752,  the  King  of  Prussia,  hy  wslj  of  ne(/ative 
Reprisals,  stopped  the  payment  of  a  loan  to  England,  the 
obligation  to  discharge  which  had  been  incurred  at  the  time 
when  he  acquired  the  Duchies  of  Silesia  from  the  Empress 
of  Austria,  the  Duchies  being  at  that  time  mortgaged  for 
payment  of  the  loan,  and  the  King  of  Prussia  having  more- 

(c)  Histoire  de  Cromwell,  t.  ii.  1.  x.  pp.  236-7,  cited  by  M.  Ortolan, 
Dipl.  de  la  Mer,  i.  393-4. 
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over  bound  himself   by  the    7th   article  of  the  Treaty  of 
Breslau  (ri)  (11th  June,  1742)  to  pay  off  the  mortgage. 

This  act  of  the  Kins:  of  Prussia  called  forth  the  memo- 
rable  (e)  reply  of  the  English  jurists,  which  has  been  so 
often  referred  to  in  this  work.  This  reply  is  referred  to  by 
Yattel,  as  containing  a  just  and  masterly  exposition  of  this 
branch  of  International  Law.  It  proved  by  irresistible 
argument — 

1.  That  the  King  of  Prussia  had  sustained  no  injury. 

2.  That  this  kind  of  Reprisal  was  contrary  to  International 
Law. 

"  The  King  of  Prussia,"  they  said,  "  has  engaged  his 
"  royal  word  to  pay  the  Silesian  debt  to  private  men.  It  is 
'^  negotiable,  and  many  parts  have  been  assigned  to  the  sub- 
"  jects  of  other  Powers. 

"  It  will  not  be  easy  to  find  an  instance  where  a  Prince  has 
"  tliought  fit  to  moke  Reprisals  upon  a  debt  due  from  himself 
"  to  private  men.  There  is  a  confidence  that  this  will  not  be 
'^  done ;  a  private  man  lends  money  to  a  Prince  upon  the 
''  faith  of  an  engagement  of  honour,  because  a  Prince  cannot 
"  be  compelled,  like  other  men,  in  an  adverse  way  by  a 
"  Court  of  Justice.  So  scrupulously  did  England,  France, 
'^  and  Spain  adhere  to  this  public  faith,  that,  even  during  the 
"  war,  they  suffered  no  inquiry  to  be  made  whether  any 
"  part  of  the  public  debts  was  due  to  subjects  of  the 
''  enemy,  though  it  is  certain  many  English  had  money 
"  in  the  French  funds,  and  many  French  had  money  in 
"  ours  "  (/). 

How   sincerely   and    consistently    England    has   herself 


{d)  "  Sa  Majeste  le  Roi  de  Prusse  se  charge  du  seul  payement  de  la 
somme  hypothequee  sur  la  Silesie  aux  marchands  Anglais  selon  le 
contrat  signe  a  Londres  le  7"""  de  Janvier,  1734-5." 

(e)  Pronounced  by  Vattel  "un  excellent  morceau  de  droit  des  gens," 
L  ii.  c.  vii.  s.  84,  n.,  andhj Montesquieu,  "  une  reponse sans replique ." 
— Lettres  Familieres  {(Euvres,  tome  v.  p.  421  :  Lefevre,  Paris,  1820). 

Vide  ante,  vol.  i.  Pref.  p.  xlvi. 

(/)  Vide  post. 
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adhered  to  the  rule  which  she  here  laid  down,  has  been 
already  shown  in  the  discussion  on  the  Russo-Dutch  Loan(</). 

In  1778  (h),  Louis  XVI.  granted  Letters  of  Reprisal 
against  England  to  two  Bordeaux  merchants,  from  whom 
the  English  had  taken  eleven  vessels,  upon  the  ground  that 
they  were  carrying  munitions  and  succour  to  the  revolted 
colonies  of  North  America. 

The  Ambassadors,  however,  at  this  time  had  been  mutually 
recalled,  and  the  letters  state  this  fact  as  a  reason  why  ami- 
cable remonstrances  could  not  be  continued  (i). 

XXIII.  In  the  year  1840  the  British  Government  issued 
Reprisals  against  the  Kingdom  of  the  Two  Sicilies. 

The  history  of  this  proceeding  was  as  follows : — 

By  a  Treaty  concluded  in  1816,  between  the  two  king- 
doms, certain  commercial  advantages  were  secured  to  Eng- 
land, and  it  was  stipulated  that  the  Neapolitan  Government 
should  grant  to  no  other  State  mercantile  privileges  disad- 
vantageous to  these  interests ;  the  spirit  of  the  Treaty  was 
to  place  the  commercial  intercourse  between  the  two  coun- 
tries on  the  most  favourable  footing  for  both.  In  the  month 
of  June,  1838,  the  King  of  Naples  granted  to  a  company  of 
private  individuals,  some  of  whom  were  natives  of  France, 
and  others  of  diiferent  countries,  a  monopoly  of  all  the 
sulphur  produced  and  worked  in  Sicily.  This  was  a  most 
valuable  article  of  commerce,  and  the  monopoly  threw  the 
whole  trade  into  the  hands  of  a  few  favoured  persons. 
Great  Britain  considered  the  grant  of  this  monopoly  a 
direct  infraction  of  the  stipulations  of  the  Treaty  of  1816. 
She  accordingly  remonstrated  vigorously  through  the  British 


(g)  Vide  ante,  vol.  ii.  §  xc, 

(h)  Ortolan,  Dipl  de  la  Mer,  i.  395-456. 

"  Tendant  laclite  requete,  pour  les  causes  y  contenues,  a  ce  qu'il 
nous  plaise  leur  accorder  nos  Lettres  de  Represailles  sur  les  hiens  des 
sujetsduRoi  d'Angieterre,  jusqu^d  concurrence  de  la  valeur  desdits  onze 
navires  pris,  et  de  leur  chargements,  sauf  les  dommages-inte'rets,  et 
frais  d' execution." — lb.  456. 

(i)  Vide  ante,  vol.  ii.  part.  v.  ch.  iv.,  Recognition. 
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Charge  d' Affaires  at  the  Court  of  Naples;  and  in  July, 
1839,  the  King  promised  that  the  monopoly  should  be 
abolished,  and  cease  on  or  before  the  1st  of  January,  1840. 
It  however  continued,  and  in  February  of  1840  the  English 
Secretary  for  Foreign  Affairs,  Lord  Palmerston,  called  on 
the  Neapolitan  Government  immediately  to  terminate  the 
monopoly,  and  to  grant  full  indemnity  for  all  losses  sus- 
tained by  British  subjects  since  its  commencement. 

The  King  professed  to  comply,  and  Prince  Cassaro,  the 
Minister  for  Foreign  Affairs,  wrote  an  official  note  to  the 
British  Charge  d' Affaires,  stating  that  the  monopoly  should 
be  abolished,  and  that  His  Neapolitan  Majesty  acted  thus 
in  deference  to  England.    A  few  days  afterwards  the  British 
Minister,  w^ho  had  been  absent  in  England  for  some  time, 
returned  to  Naples,  with  full  powers  and  instructions  from 
Lord  Palmerston  to  insist  that  the  sulphur  monopoly  should 
be  forthwith  put  an  end  to.     He  notified  this  to  the  Govern- 
ment; and  alter  the  delay  of  a  few  days,  it  w^as  announced 
to  him  that  the  King  in  Council  had  determined  not  to  con- 
sent to  the  demands  of  Great  Britain,  and  did  not  consider 
the   sulphur  contract   a    violation  of  the  Treaty  of   1816. 
Prince  Cassaro,  however,  considering  his   honour  pledged 
by  the  note  which  he  had  written  oflScially  to  the  British 
Charge  d'Affaires,  refused  to  sign  the  communication  to  the 
British  Minister,  and  g-ave  in  his  resignation  to  the  King, 
who  accepted  it,  and  sent  him  into  exile  at  Foggia,  a  small 
town   about  a  hundred  miles   from    Naples.     The  British 
Government  immediately  prepared  to  enforce  its  demands, 
by  sending  orders  to  the  Admiral  who  commanded  the  fleet 
in  the  Mediterranean,  to  hold  himself  in  readiness  to  com- 
mence active  hostilities  against  the  Neapolitan  flag.     This 
monopoly  caused  such  a  decline  in  the  British  trade  in  sul- 
phur, that  although  previously  it  was  of  the  average  value 
of  35,000/.  per  annum,  it  became,  after  the  grant  to  the 
company,  too  small  for  a  return  to  be  made  by  the  Customs. 
The  increase  in  cost  also  Avas  above  200  per  cent.     On  the 
17th  of  April  the  British  ships  of  war  in  the  vicinity  of 
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Naples  commenced  hostilities,  and  captured  a  number  of 
Neapolitan  vessels ;  and  an  embargo  was  laid  on  all  vessels 
m  the  ports  of  Malta  that  bore  the  Sicilian  flag.  At  first 
the  King  made  preparations  to  resist,  but  he  was  finally 
induced  to  accept  the  proposed  mediation  of  France  in  ad- 
justing the  quarrel,  on  the  principle  that  the  monopoly 
should  be  dissolved  and  an  indemnity  given  to  the  con- 
tractors. And  early  in  May  amicable  relations  between 
the  Court  of  Naples  and  the  British  Legation  recom- 
menced (k). 

In  1847  (/),  a  motion  was  made  in  the  House  of  Com- 
mons, the  object  of  which  was  to  induce  the  Government  to 
give  redress  to  the  British  holders  of  unpaid  Spanish  bonds, 
by  issuing  Reprisals  against  Spain.  The  Secretary  for 
Foreign  Affairs  (Lord  Palmerston)  resisted  the  motion 
solely  on  the  grounds  of  expediency  and  public  policy,  but 
admitted  that  it  was  justified  by  the  principles  of  Inter- 
national Law,  and  gave  no  vague  intimation  that,  if  the 
British  holders  continued  to  receive  no  redress  from  Spain, 
the  time  would  come  when  it  would  be  politic  as  well  as  just 
to  compel  by  measures  of  force  the  payment  of  this  debt. 

The  last  instance  of  a  recourse  to  Reprisals  by  England 
took  place  in  1850.  In  that  year  the  British  Government 
made  six  demands  upon  the  Government  of  Greece  for 
reparation  and  redress  for  alleged  injuries  inflicted  upon 
British  subjects.  The  demand  which,  not  being  conceded, 
led  to  the  issue  of  the  Reprisals,  was  that  of  Don  Pacifico, 
whose  claim  was  thus  stated  by  the  English  Foreign  Secre- 
tary : — "  M.  Pacifico  is  a  native  of  Gibraltar,  and  therefore 
"  a  British  subject.  His  claim  is  for  the  value  of  property 
"  and  effects  belonging  to  him  which  were  destroyed  in 
*'  April,  1847,  when  a  riotous  mob,  aided  by  Greek  soldiers 
"  and  gendarmes,  broke  into    and   plundered  his  house  at 


(k)  Annual  Register,  1840,  pp.  209-10,  from  which  this  account  is 
taken. 

(1)  6th  July.      Vide  ante,  vol.  ii.  part  v.  ch.  3. 
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"  Athens  in  open  day.  The  amount  claimed  by  Her 
"  Majesty's  Government  for  M.  Pacifico  on  account  of  his 
''  personal  sufferings  and  those  of  his  family  is  5001.  A 
"  detailed  account  of  the  amount  of  his  losses  was  sent 
"  in  to  the  Greek  Government  by  Sir  Edmund  Lyons  in 
"  1847"  (m). 

Now  the  real  question  of  International  Law  at  issue  in 
this  case  was,  whether  the  state  of  the  Greek  tribunals  was 
such  as  to  warrant  the  English  Foreign  Minister  in  insisting 
upon  M.  Pacifico's  demand  being  satisfied  by  the  Greek 
Government,  before  that  person  had  exhausted  the  legal 
remedies  which,  it  must  be  presumed,  are  afforded  by  the 
ordinary  legal  tribunals  of  every  civilised  State.  That  M. 
Pacifico  had  not  applied  to  the  Greek  Courts  of  Law  for 
redress  appears  to  be  an  admitted  fact ;  and  the  most  emi- 
nent lawyers  in  Athens  advised  the  Greek  Government 
upon  this  point  in  the  following  manner: — 

"  In  regard  to  the  affair  of  Signor  D.  Pacifico,  it  appears 
"  from  the  documents  which  the  Council  of  Ministers  has 
"  been  pleased  to  communicate  to  us,  that  the  authorities 
"  charged  with  the  investigation  used  every  effort  both  to 
"  stop  the  consummation  of  the  deplorable  act  already  begun 
''  before  their  arrival,  and  also  to  deliver  the  authors  of  it 
"  into  the  hands  of  justice. 

"  These  efforts  did  not,  as  it  appears,  fully  succeed,  for 
"  reasons  independent  of  the  will  of  those  authorities  and 
"  of  the  Greek  Government ;  but  according  to  the  Greek 
"  legislation  and  to  that  of  other  European  nations,  as  also 
"  according  to  the  principles  that  regulate  their  Inter- 
''  national  relations,  and  which  the  Government  of  Great 
"  Britain  also  invoked  in  its  favour  in  the  difference  that 
"  arose  betwixt  it  and  Prussia  in  the  year  1752  (n),  quoted 
"  ?n  extenso  in  the  second  volume  of  the  Causes  Celehres  du 
"  Droit  des   Gens,  by  Martens,  pages   1-88  ;  according  to 


(m)  Annual  Register^  1850,  p.  281. 
(h)  Vide  ante,  p.  3^. 
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"  these  principles,  we  say  that  Signor  Pacifico  ought  to 
"  have  instituted  before  the  civil  tribunals  of  Greece  an 
"  action  for  damages  against  those  whom  he  might  have 
"  considered  the  authors  of  this  culpable  action ;  and  the 
"  success  of  this  suit  was  the  more  certain,  inasmuch  as 
"  Signor  Pacifico  affirms  that,  among  the  authors  of  the 
"  crime,  committed  in  open  day,  there  were  persons  known 
"  to  him  and  to  many  other  witnesses  of  the  act ;  and  such 
"  an  action,  instituted  in  time,  and  supported,  with  regard  to 
"  the  amount  of  the  indemnity  claimed,  by  solid  proofs, 
"  would  certainly  have  succeeded ;  and  in  this  way  the  com- 
"  plaints  of  Signor  Pacifico  would  not  have  been  made  "  (o). 
The  British  Government  continued  to  press,  and  the  Greek 
Government  to  refuse,  the  claim.  The  British  Government 
then  proceeded  to  enforce  it  vidfacti;  and  first  the  English 
Admiral  in  the  Greek  waters  received  orders  to  prevent  any 
vessels  belonging  to  the  Greek  Government  from  putting  to 
sea,  and  one  which  had  put  to  sea  was  compelled  to  return. 
Upon  this  the  Greek  Minister  ptit  forth  the  following  dig- 
nified and  temperate  protest : — "  I  have  received  the  note 
"  you  did  me  the  honour  to  write  to  me  yesterday.  It  is 
"  impossible  for  me  to  convey  to  you  the  feelings  with  which 
"  it  has  been  read  by  the  King  of  Greece,  and  by  his  Govern- 
"  ment.  The  whole  nation  will  partake  them.  Greece  is 
"  weak,  Sir,  and  she  did  not  expect  that  such  blows  would 
"  be  aimed  at  her  by  a  Government  which  she  reckoned, 
"  with  equal  pride  and  confidence,  among  her  benefactors. 
"  In  the  presence  of  a  force  like  that  which  awaits  your  in- 
"  structions.  His  Majesty's  Government  can  only  oppose  its 
"  rights,  and  a  solemn  protest  against  acts  of  hostility  done 
"  in  profound  peace,  and  which,  without  reference  to  other 
"  interests  of  the  highest  order,  are  violations,  in  the  supreme 
"  degree,  of  its  dignity  and  its  independence.  In  this  pain- 
"  ful  conjuncture,  certain  of  the  support  of  the  Greek  people 
"  and  of  the  sympathies  of  the  civilised  world,  the  King  of 

(o)  Annual  llcgistcr,  1850,  pp.  283^4. 
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"  Greece  and  his  Government  await  with  sorrow,  but  with- 
"  out  weakness,  the  end  of  the  trials  which,  by  order  of  the 
"  Government  of  Her  Britannic  Majesty,  you  may  still  in- 
"  fiict'upon  them  "  (/»). 

The  next  step  of  the  British  Admiral  was  to  lay  an  em- 
bargo on  all  Greek  merchant-vessels,  and  to  capture  and 
detain  all  that  he  found  upon  the  seas. 

The  French  Government  tendered  its  good  offices  for  the 
adjustment  of  these  claims;  and  although  the  Greek  Govern- 
ment was  compelled  to  accept  unconditionally  the  terms 
imposed  by  England,  the  French  mediation  was  practically 
accepted. 

Three  commissioners  were  apppointed  to  examine  into  M. 
Pacifico's  claims,  and  that  person  having  demanded  21,295/. 
Is.  Ad.,  they  awarded  to  him  150/.  (q). 

The  case  at  the  time  excited,  from  a  variety  of  reasons,  a 
great  sensation  both  in  England  and  on  the  Continent. 

A  vote  of  the  House  of  Peers  censured  by  a  majority  of 
37  (r)  the  act  of  the  British  Foreign  Minister.  In  the  House 
of  Commons  the  issue  was  in  some  degree  changed ;  the  whole 
foreign  policy  of  the  British  Minister  was  brought  under 
consideration,  and  w^as  sanctioned  by  a  majority  of  46  (s), 


(p)  Ann.  Beg.  1850,  p.  286. 

(q)  See  Correspondence  respecting  M.  PaciJico''s  Claims,  presented  to 
the  House  of  Commons  August  7,  1851. 
(r)  Contents  : — 

Present  .         .     113 
Proxies   ,         .       56 

169 
Non-Contents  : — 

Present  .         .       77 
Proxies  .         .       ^5 

132 

Majority  against  Govt.    .       37 

(s)  Ayes         .         .     310 

Noes         .         .     264 

Majority  in  favour  of  Govt.     .       46 
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nfter  a  debate  remarkable  for  animation  and  eloquence, 
!md  for  the  brilliant  defence  of  the  Minister  himself.  His 
answer  to  the  charge  of  issuing  Reprisals  before  the  Courts 
of  Law  of  the  country  had  been  applied  to  and  had  denied 
justice, — the  real  point  of  International  Law  in  M.  Pacifico's 
case, — was,  that  the  state  of  the  Courts  rendered  it  a  mockery 
to  expect  justice  at  their  hands.  Upon  the  evidence  as  to 
the  accuracy  or  inaccuracy  of  this  position,  the  historian  will 
condemn  or  absolve  this  act  of  issuing  Reprisals. 

But  the  International  Jurist  is  bound  to  say  that  the  evi- 
dence produced  does  not  appear  to  be  of  that  overwhelming 
character  which  alone  could  warrant  an  exception  from  the 
well-known  and  valuable  rule  of  International  Law  upon 
questions  of  this  description  (t). 

It  should  also  be  mentioned  that  Russia  addressed  a  strong 
remonstrance  to  the  British  Government,  in  consequence  of 
these  proceedings  against  Greece,  which  she  ended  in  these 
words  : — "  It  remains,  indeed,  to  be  seen  whether  Great 
"  Britain,  abusing  the  advantages  which  are  afforded  her  by 
*'  her  immense  maritime  superiority,  intends  henceforward  to 
"  pursue  an  isolated  policy,  without  caring  for  those  engage- 
"  ments  which  bind  her  to  the  other  Cabinets, — whether  she 
"  intends  to  disengage  herself  from  every  obligation  as  well 
"  as  from  all  community  of  action,  and  to  authorise  all  great 
*'  Powers,  on  every  fitting  opportunity,  to  recognise  towards 
*'  the  weak  no  other  rule  but  their  own  will,  no  other  right 
"  but  their  own  physical  strength  "  (w). 

No  country  has  better  understood  both  the  theory  and 
practice  of  Reprisals  than  the  United  States  of  North 
America. 

In  1834,  President  Jackson,  in  his  speech,  thus  expressed 
himself  on  the  subject  of  Reprisals  against  France  : — 

"  It  is   my  conviction  that  the  United    States  ought  to 


(t)  Hansard's  Pari  Deb.  for  1850. 

Annual  Register^  1850,  c.  iii.  pp.  57-88,  281-94. 
(u)  Annual  Register^  1850,  p.  294. 
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"  insist  on  a  prompt  execution  of  the  Treaty,  and,  in  case  it 
"  be  refused  or  longer  delayed,  take  redress  into  their  own 
"  hands.  After  the  delay  on  the  part  of  France  of  a  quarter 
"  of  a  century  in  acknowledging  these  claims  by  Treaty, 
"  it  is  not  to  be  tolerated  that  another  quarter  of  a  century 
"  is  to  be  wasted  in  negotiating  about  the  payment.  The 
"  laws  of  nations  provide  a  remedy  for  such  occasions.  It 
"  is  a  well-settled  principle  of  the  International  Code,  that 
"  where  one  nation  owes  another  a  liquidated  debt,  which  it 
''  refuses  or  neglects  to  pay,  the  aggrieved  party  m.ay  seize 
"  on  the  property  belonging  to  the  other,  its  citizens  or  sub- 
"jects,  sufficient  to  pay  the  debt,  without  giving  just  cause 
"  of  war.  This  remedy  has  been  repeatedly  resorted  to, 
"  and  recently  by  France  herself  towards  Portugal,  under 
"  circumstances  less  questionable.  The  time  at  which  resort 
"  should  be  had  to  this  or  to  any  other  mode  of  redress,  is  a 
"  point  to  be  decided  by  Congress.  If  an  appropriation  shall 
"  not  be  made  by  the  French  Chambers  at  their  next  session, 
"  it  may  justly  be  concluded  that  the  Government  of  France 
"has  finally  determined  to  disregard  its  own  solemn  under- 
"  taking,  and  refused  to  pay  an  acknowledged  debt.  In 
'^  that  event  every  day's  delay  on  our  part  will  be  a  stain 
"  upon  our  national  honour,  as  well  as  a  denial  of  justice  to 
"  our  injured  citizens.  Prompt  measures,  when  the  refusal 
"  of  France  shall  be  complete,  will  not  only  be  most  honour- 
"  able  and  just,  but  will  have  the  best  effect  upon  our  national 
"  character.  Since  France,  in  violation  of  the  pledges  given 
"  through  her  Minister  here,  has  delayed  her  final  action  so 
"  long  that  her  decision  will  not  probably  be  know^n  in  time 
*'  to  be  communicated  to  this  Congress,  I  recommend  that  a 
"  law  be  passed,  authorising  Reprisals  upon  French  property, 
"  in  case  provisions  shall  not  be  made  for  the  payment  of  the 
'•  debt  at  the  approaching  session  of  the  French  Chambers. 
"  Such  a  measure  ought  not  to  be  considered  by  France  as 
"  a  menace.  Her  pride  and  power  are  too  well  known  to 
'•  expect  anything  from  her  fears,  and  preclude  the  necessity 
''  of  a  declaration  that  nothing  partaking  of  the  character  of 
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'•  intimidation  is  intended  by  us.  She  ought  to  look  upon  it 
"  as  the  evidence  only  of  an  inflexible  determination  on  the 
"  part  of  the  United  States  to  insist  on  their  rights.  That 
"  Government,  by  doing  only  what  it  has  itself  acknow- 
"  ledged  to  be  just,  will  be  able  to  spare  the  United  States 
*^  the  necessity  of  takiug  redress  into  their  own  hands,  and 
"  save  the  property  of  French  citizens  from  that  seizure  and 
"  sequestration  which  American  citizens  so  long  endured 
"  without  retaliation  or  redress.  If  she  should  continue  to 
"  refuse  that  act  of  acknowledged  justice,  and,  in  violation 
"  of  the  Law  of  Nations,  make  Reprisals  on  our  part  the 
"  occasion  of  hostilities  against  the  United  States,  she  would 
"  but  add  violence  to  injustice,  and  could  not  fail  to  expose 
"  herself  to  the  just  censure  of  civilised  nations,  and  the 
"  retributive  judgments  of  heaven  "  (x). 

One  of  the  grounds  of  the  last  f^Fai^,  not  Rejjrisals, 
between  the  N.A.  United  States  and  Mexico  was  the  non- 
payment of  debts  due  from  the  Government  of  that  country 
to  the  subjects  of  the  United  States. 

The  intervention  in  the  affairs  of  Mexico  by  England, 
France,  and  Spain,  which  took  place  in  1861,  was  partly  in 
the  nature  of  Reprisals,  and  has  been  fully  discussed  in  an 
early  part  of  the  work   (z/). 

XXIY.  These  observations  on  Reprisals  may  not  unfitly 
be  closed  in  the  words  of  Bynkershoek  (z) : — 

"  Sic,  maneiite  pace,  ipsius  Principis  est  judicium  de  jure 
"  vel  injuria  querelas,  et  sic  Princeps  qui  judicavit  litem  suam 
"  facit.  Utile  sane  est  ejusmodi  pactis  Repressaliarum  usum 
"  restringere ;  in  totum  enim  tollere,  eorum,  qui  non  uni 
"  Principi  subsunt,  improbitas  non  patitur." 


{x)  Annual  Register,  1834,  jjp.  3C0-1. 
{y)  Yol.  i.  §  ccccvi.  A. 
(z)  Q.  J.  P.  1.  i.  c.  xxiv. 
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CHAPTER  III. 

EMBARGO. 

XXV.  There  is  a  mode  of  redress  known  to  Inter- 
national Law  which  stands,  as  it  were,  midway  between 
Reprisals  and  War,  and  which  is  known  by  the  name  of 
Embargo. 

Embargo  is  an  act  of  the  State  («),  done  in  contemplation 
of  hostilities,  a  retorsio  facti,  a  seizure  or  rather  a  seques- 
tration of  property  belonging  to  the  Government  or  the 
individual  members  of  the  State  which  is  the  alleged  wrong- 
doer. It  may  or  may  not  be  accompanied  by  a  seizure  of 
the  persons  to  whom  the  goods  belong.  In  maritime  Em- 
bargoes the  persons  and  goods  are  usually  seized  {b). 

The  character  and  effect  of  such  sequestration  is  thus  de- 
scribed by  Lord  Stowell  (c)  : — 

"  Upon  property  so  detained  the  declaration  of  Avar  is  said 
"  to  have  a  retroactive  effect,  and  to  render  it  liable  to  be 
"  considered  as  the  property  of  enemies  taken  in  time  of 
*"  war.  The  property  is  seized  provisionally, — an  act  hostile 
"  enough  in  the  mere  execution,  but  equivocal  as  to  its 
'*  effects,  and  liable  to  be  varied  by  subsequent  events,  and 
"  by  the  conduct  of  the  Government,  the  property  of  whose 

{a)  The  Theresa  Bonita,  4  C.  Bob.  Adm.  Rep.  431. 

(6)  So  Lord  Stowell,  discussing  the  claim  of  the  master  of  an  em- 
bargoed but  subsequently  restored  vessel  to  freight,  observes:  "In 
the  situation  in  which  the  two  countries  stood,  the  master  had  no  right 
to  make  his  demand  against  any  subject  of  this  country,  being  himself 
under  detention  as  well  as  the  vessel,  07i  whose  behalf  this  demand  arises." 
—lb.  241. 

(c)  The  Bsedes  Lust,  5  lb.  245-6. 
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"  subjects  is  so  detained.  This  first  seizure  is  equivocal,  and 
"  if  the  matter  in  dispute  terminates  in  reconciliation,  the 
"  seizure  is  converted  into  a  mere  Civil  Embargo,  so  termi- 
"  nated.  This  would  be  the  retroactive  effect  of  that  course 
"  of  circumstances.  On  the  contrary,  if  the  transactions 
"  end  in  hostility,  the  retroactive  effect  is  directly  the  other 
"  way.  It  impresses  a  hostile  character  upon  the  original 
"  seizure.  It  is  declared  to  be  Embarcro  ;  it  is  no  lono^er  an 
"  equivocal  act,  subject  to  two  interpretations ;  there  is  a 
"  declaration  of  the  animus,  by  which  it  was  done,  that  it 
"  was  done  hostili  animo,  and  is  to  be  considered  a  hostile 
"  measure  ah  initio.  The  property  taken  is  liable  to  be  used 
"  as  the  property  of  persons  trespassers  ah  initio^  and  guilty 
''of  injuries  which  they  have  refused  to  redeem  by  atsy 
"  amicable  alteration  of  their  measures. 

"  This  is  the  necessary  course,  if  no  particular  compact 
"  intervenes  for  the  restitution  of  such  property  taken 
"  before  a  formal  declaration  of  hostilities  "  {d). 

XXVI.  There  is  another  kind  of  Embargo  which  is  a 
matter  of  English  Public  Law — namely,  the  Civil  Embargo, 

The  established  law  in  Eno;land  is,  that  the  Sovereis^n 
may  prohibit  any  of  his  subjects  from  leaving  the  realm ; 
a  proclamation,  therefore,  forbidding  this,  in  general  for 
three  weeks,  by  laying  an  Embargo  upon  all  shipping 
in  time  of  war,  will  be  equally  bindiug  as  an  Act  of 
Parliament,  because  founded  upon  a  prior  law  (^). 

These  Civil  Embargoes  are  founded  upon  a  particular 
and  urgent  necessity  of  State, — upon  the  maxim,  in  fact, 
salus  populi  suprema  lex, — yet  the  proclamations  by  which 
they  are  laid  may  be  illegal,  as  contradicting  an  established 
law.  This  was  the  case  respecting  the  Embargo  to 
prevent  the  exportation  of  corn  in  1766,  such  exporta- 
tion being  allowed  by  law  at  the  time ;  and  therefore  the 


{d)  See,  too,  as  the  possible  retroactive  effect  of  a  Declaration  of 
War,  The  Herstelder  (1  C.  Bob.  Adm.  Rep.  117-18). 

(e)  Stephen's  (Blackstone's)  Com.  vol.  ii.  (ed.  1858),  p.  519. 
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preamble  to  the  Stat.  7  Geo.  III.  c  7,  for  indemmfying 
all  persons  advising  or  acting  under  the  Order  of  Council, 
laying  an  Embargo  on  all  ships  laden  with  corn  or  flour, 
during  the  recess  of  Parliament,  in  1766,  says,  "which 
"  Order  could  not  be  justified  by  law,  but  was  so  much 
"  for  the  service  of  the  public,  and  so  necessary  for  the  safety 
"  and  preservation  of  His  Majesty's  subjects,  that  it  ought 
«  to  be  justified  by  Act  of  Parliament."  This  Embargo, 
as  was  allowed,  saved  the  people  from  famine ;  yet  it  was 
declared  illegal  by  the  above  Act  of  the  legislature  ;  and  the 
proprietors  of  the  embargoed  ships  and  cargoes  were  accord- 
ingly indemnified  by  Grovernment  (/). 

The  leading  case  upon  this  subject  is  that  of  Sir  Josiali 
Child  V.  Sa7ids  (g\  in  which  it  was  finally  agreed  by  the 
Judges  that  the  King  might  lay  Embargoes,  but  then  it 
must  be  pro  bono  publico,  and  not  for  the  private  advantage 
of  a  particular  trader  or  company. 

The  Crown,  of  course,  has  not  this  power  of  imposing  a 
Civil  Embargo  in  foreign  ports,  though  possibly  it  might 
have  power  to  do  so  in  the  ports  of  an  ally. 

The  distinction  between  the  Civil  and  the  Belligerent 
(so  to  speak)  Embargo,  is  explained  in  a  judgment  given 
by  Lord  Stowell,  in  the  matter  of  the  Dutch  ships  detained 
in  port,  at  the  Cape  of  Good  Hope,  before  declaration  of 
hostilities  against  Holland,  claimed  as  droits  of  Admiralty, 
condemned  to  the  Crown  jz<re  coroim. 

"  On  the  breaking  out,  I  cannot  say  of  war,  but  of  that 
"  ambiguous  situation  into  which  the  irregular  conduct  of 
"  France  had  put  different  countries,  but  dissolving  the  con- 
"  nection  between  the  governors  and  the  governed,  it  was 


(/)  Beawes,  Lex  Mercatoria,  vol.  i.  p.  393.  Chapter  Of  Embargoes, 
or  Restraints  of  Princes. 

(g)  This  case  will  be  found  referred  to  in  the  books  as  follows  : — In 
Skinner's  Reports,  p.  91,  Sayidys  and  the  East  India  Company;  and 
p  334,  Sands  v.  Child  S  Lynch.  In  4  Modern  Reports,  176  (Case  70), 
Sands\.  Child.  In  1  SalkeWs  Reports  31,  tit.  Admiralty  (Case  2), 
Sir  Josiah  Child  v.  Smith. 
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found  necessary,  when  Holland  became  exposed  to  the 
invasion  of  the  French  arms,  to  detain  by  the  strong  hand 
^  of  power,  a  number  of  Dutch  ships  in  the  ports  of  this 
'  kingdom.  At  the  same  time,  conciliating  language  was 
'  used  to  the  proprietors,  and  promises  Avere  held  out  to  all 
'  such  as  should  voluntarily  come  in,  that  their  property 
^  should  be  restored  to  them.  It  is  notorious  also,  that  on 
'  the  declaration  of  hostilities  that  ensued,  these  seizures 
^  were  enforced,  with  a  retrospective  operation,  on  all  who 
^  had  not  complied  with  the  terms ;  and  were  not  considered 
'  as  mere  Civil  Embargoes,  but  as  acts  of  forcible  pos- 
'  session,  on  which  the  property  so  seized  was  finally  con- 
^  demned  as  prize  to  the  Crown.  Now,  unless  very  strong 
'  and  solid  distinctions  can  be  pointed  out  between  this  case 

*  and  those  which  have  pursued  this  course,  I  see  no  reason 
'  why  this  should  not  journey  in  the  same  track.  Two  or 
'  three  distinctions  have  been  taken.  In  the  first  place,  it 
'  is  said,  that  the  detention  in  the  ports  of  England  was  a 
^  mere  Civil  Embargo,  and  that  an  Embargo  of  that  nature 
^  could  not  extend  to  foreign  ports,  where  the  Crown  of 
'  England  has  no  jurisdiction.  In  the  first  place,  it  is 
'  not  necessary  that  the  Embargo  should  be  exactly  of 
'  the  same  nature,  in  order  to  vest  the  Rights  of  the 
^  Crown  :  for  any  mode  of  forcible  occupancy  or  detainer 
'  prior  to  hostilities  is  sufficient  for  the  purpose ;  and, 
^  secondly,  the  nature  of  the  Embargo  in  the  ports  of 
'  this  kingdom  is  not  very  accurately  described,  when  it 
'  is  termed  a  mere  Civil  Embargo  ;  for  it  was  a  deten- 
'  tion  by  actual  force  applied  to  them.  The  ships  were 
'  generally  taken  possession  of  by  an  armed  power ;  it 
'  was  not  the  mere  hand  of  the  Custom  House  that  was 

*  laid  upon  them,  in  the  civil  mode  of  forbidding  an 
^  egress,  but  it  was  a  restraint  and  compulsion,  acting 
^  by  the  terror  and  use  of  force.  The  Embargo  at  the 
^  Cape  was  likewise  an  Embargo  of  force  ;   and  the  very 

*  argument  that  it  could  not  be  a  Civil  Embargo,  because 
'^  this  Government  had  no  right  to  lay  on  a  Civil  Embargo 
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"  in  a  foreign  port,  proves  that  it  was  an  Embargo  of 
"  force ;  though,  if  it  was  at  all  necessary  that  it  should 
"  partake  of  anything  like  a  civil  authority,  it  must  be 
"  remembered  that  the  Stadtholder's  name  and  authority 
"  is  likewise  employed ;  but  it  is  notorious,  that  some 
"  ships  of  war  that  attempted  forcibly  to  escape  were 
"  forcibly  detained  :  that  is  enough  to  show  its  nature,  if  it 
"  were  at  all  necessary  "  [h). 

XXVII.  As  a  belligerent  Embargo  is  a  species  of 
Reprisal,  the  observations  already  made  with  respect  to 
Reprisals  by  confiscation  of  -puhlic  debts  are  applicable  to 
Embargo  (i). 

With  respect  to  the  operation  of  Reprisal  and  Embargo 
upon  -private  debts,  this  delicate  and  difficult  question  will 
be  considered  hereafter,  when  the  effect  of  war  upon  all 
property  falls  under  discussion.  For  if  the  Embargo  does 
not  end  in  war,  the  private  debts  are,  it  may  be  almost 
certainly  said,  at  the  most  only  suspended,  and  not  confis- 
cated. Whether  the  same  limited  and  temporary  effect  may 
not  also,  under  the  modern  practice  of  nations,  be  predicated 
of  an  Embargo  which  does  end  in  war,  and  especially 
with  respect  to  what  is  due  from  tliird  parties  to  the 
wrong-doer  or  the  open  enemy,  will  be  the  subject  of  future 
consideration. 

XXVIII.  In  a  great  number  of  Treaties  concluded 
between  the  Maritime  and  Continental  Powers,  pi'ovision 
is  made  for  the  contingency  of  a  war,  and  a  certain  time 
allowed  for  the  withdrawal  of  goods  and  persons  (K),     In 


%  The  Gertruyda,  2  C.  Boh.  Adm.  Rep.  219-21. 

(i)  Vide  ante,  pp.  34,  35. 

(k)  E.  g. ,  Art.  II.  of  Treaty  between  France  and  England,  Sept.  26, 
1786. 

Art.  XLV.  of  Treaty  between  France  and  Russia,  Jan.  11,  1787- 

E.  g.,  also,  the  Treaties  of  1852,  (1)  between  England  and  the  Re- 
public of  Peru,  (2)  of  the  Equator,  (3)  of  Paraguay,  (4)  the  Sandwich 
Islands. 

1.  Art.  XII.,  six  months. 
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the  last  war  with  Russia,  England  allowed  the  enemy  from 
the  29th  of  March  to  1 0th  of  May  for  this  purpose.  It  is 
well  known  that  Magna  Charta  (/)  contains  a  provision  that 
at  the  commencement  of  a  war  the  enemy's  merchants  shall 
be  kept  and  treated  as  our  own  merchants  are  treated  in  the 
country  of  the  enemy. 

XXIX.  (m)  There  is  yet  another  measure,  partaking 


2.  Art.  XI.,  no  time  specified  ;  protection  as  long  as  good  behaviour 
lasts. 

3.  Art  XIII.,  the  same. 

4.  Art.  XIV.,  a  year  for  those  who  wish  to  depart ;  otherwise,  pro- 
tection to  last  as  long  as  good  behaviour. — A^tn.  Reg.  1853. 

(l)  "  Art.  XLI.— ^Omnes  mercatores,  &c.  Et  si  sint  de  terra  contra 
nos  gwerrina,  et  si  tales  inveniantur  in  terra  nostra  in  principio  gwerre, 
attachiantur  sine  dampno  corporum  et  rerum,  donee  sciatur  a  nobis,  vel 
Capitali  Justiciario  nostro,  quomodo  mercatores  terre  nostre  tractentur 
qui  tunc  inveniantur  in  terra  contra  nos  gwerrina,  et  si  nostri  salvi 
sint,  alii  salvi  sint  in  terra  nostra." 

The  Statute  of  Staples,  27  Edw.  III.,  st.  2,  enacted  that  foreign 
merchants,  residing  in  England  when  war  commenced  between  their 
Princes  and  the  King  of  England,  were  to  have  convenient  warning  of 
forty  days,  by  proclamation,  to  depart  the  realm  with  their  goods ; 
and  if  they  could  not  do  it  within  that  time,  by  reason  of  accident, 
they  were  to  have  forty  more  days  to  pass  with  their  merchandises,  and 
with  liberty  in  the  meantime  to  sell  the  same. 

(m)  Des  Droits  et  des  Devoirs  des  Nations  Neutres  en  Temps  de  Guerre 
Maritime,  par  L.  B.  Ha,ute.feuille  (Paris,  1849),  t.  iv.  tit.  xiv.  pp» 
433-52. 

It  is  much  to  be  lamented  that  a  work  indicating  so  much  pains,  care, 
and  reading,  should  be  disfigured  throughout  by  the  blindest  prejudice. 

The  author's  violent  and  unreasoning  hatred  of  England,  may  be 
estimated  from  the  following  assertions  : — 

1.  England  has  invariably  disregarded  International  Law  unless  it 
happened  to  be  in  her  favour. — i.  pp.  296-7. 

2.  She  has  never  been  sincerely  anxious  to  suppress  slavery  ;  her 
real  object,  since  1815,  has  been  to  destroy  the  Antilles. — i.  p.  161. 

3.  She  is  now,  under  the  transparent  plea  of  encouraging  the  immi- 
gration of  her  labourers,  continuing  slavery  under  another  name. — 
i.  p.  162. 

4.  The  King  of  Prussia  (despite  the  author's  countrymen,  Vattel 
and  Montesquieu,  and  every  writer  of  any  repute),  in  refusing  to  pay 
the  Silesian  loan,  acted  in  accordance  with  the  principles  of  Inter- 
national Law. 

VOL.  III.  E 
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also  of  a  belligerent  character,  though  exercised,  strictly 
speaking,  in  time  of  peace,  called  by  the  French  le  droit 
d'Angarie  (n).  It  is  an  act  of  the  State,  by  which  foreign 
as  well  as  private  domestic  vessels  which  happen  to  be 
within  the  jurisdiction  of  the  State,  are  seized  upon,  and 
compelled  to  transport  soldiers,  ammunition,  or  other  in- 
struments of  war  ;  in  other  words,  to  become  parties 
against  their  will  to  carrying  on  direct  hostilities  against 
a"  Power  with  whom  they  are  at  peace.  The  owners  of 
these  vessels  receive  payment  of  freight  beforehand.  Such 
a  measure  is  not  without  the  sanction  of  practice  and 
usage,  and  the  approbation  of  many  good  writers  upon 
International  Law  (o)  ;  but  if  the  reason  of  the  thing 
and  the  paramount  principle  of  national  independence  be 
duly  considered,  it  can  only  be  excused,  and  perhaps 
scarcely  then  justified,  by    that   clear   and   overwhelming 


More  need  not,  though  much  more  might,  be  said  to  show  how  the 
prejudices  of  this  author  disqualify  him  from  performing  the  semi- 
judicial  functions  of  a  writer  upon  International  Law. 

That  he  should  be  quite  certain  that  England  would  never  waive  her 
right  of  commissioning  Privateers,  which  she  has  recently  waived  (1. 
p  342),  and  that  her  maritime  strength  depends  upon  her  Navigation 
Laws  (I.  p.  277),  which,  to  her  great  advantage,  she  has  recently 
abolished,— these  are  circumstances  which,  perhaps,  do  not  so  much 
affect  the  judicial  character  of  the  author. 

On)  Vide  post  Count  Bismarck's  reference  to  the  passage. 
/()\  u  Angariarum  onus  etiam  exteros  afficit,  quod  quo- 

tidiana  'confirmat   praxis.  "-Vinnius    ad   Peckium,   De   Navih.    non 
excus.    Stypmannus,  Ad  Jus  Marit.  Anseat.     Pt.  v.  c.  i.  n  .  23. 
Loccenius,  De  Jure  Marit.  1.  i.  c.  v.  s.  3. 
Azuni,  Droit  Maritime  de  VEurope,  t.  i.  c.  iii.  art.  5. 
Ma,se,  Droit  Commercial,  t.  i.  1.  ii.  tit.  i.  c.  2.  s.  7.  Sect.  5  s'exprime 
en  ces  termes  :  ''  Les  belligerants,  tout  en  respectant  d'ailleurs  la  neu- 
trality, la  soumettent  quelquefois  a  certaines  exigences  qui,  sans  lui 
porter  atteinte,  entravent  momentanement  la  liberte  des  neutres.     C  est 
ce  qui  a  lieu  lorsqu'un  Etat  belligerant  met  en  requisition  les  batiments 
neutres  qui  se  trouvent  dans  les  ports  et  rades  de  sa  domination  et  les 
oblige  a  transporter,  moyennant  salaire,  des  armes,  des  troupes,  des 
munitions  :  on  donne  a  cette  requisition  le  nom  d'angarie." 

These  authorities  are  cited  by  M.   Hautefeuille,  concerning  whose 
work  see  note  (m)  in  the  last  page. 
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necessity  which  would  compel  an  individual  to  seize  his 
neighbour's  horse  or  weapon  to  defend  his  own  life.  At 
all  events,  justice  demands  that  the  owners  of  such  goods 
and  vessels  be  indemniiSed  for  all  damages  caused  by  the 
interruption  of  their  lawful  gains,  and  for  the  possible 
destruction  of  the  things  themselves,  though  so  high  an 
authority  as  M.  Masse  (p)  says  that  usage  has  not  hitherto 
gone  that  length. 

The  doctrine  hare  laid  down  was  admitted  and  acted  upon 
by  Prussia  when,  in  the  last  war  with  France,  she  sank 
certain  British  vessels  in  the  mouth  of  the  Seine.  Count 
Bismarck  wrote  to  Count  BernstorfF,  the  Prussian  Ambas- 
sador at  London,  as  follows: — 

(Translation.) 

"  Versailles,  January  25,  1871. 

"  I  do  myself  the  honour  of  transmitting  to  your  Excel- 
"  lency,  in  pursuance  of  my  preliminary  communication 
"  of  the  4th,  and  my  telegram  of  the  8th  instant,  a  copy  of 
"  the  Keport  from  the  1st  Army,  on  the  sinking  of  English 
"  ships  in  the  Seine,  near  Duclair,  the  preparation  of  which 
"  has  been  delayed  by  the  manifold  movements  of  the  Corps 
"  concerned.  Your  Excellency  will  find  therein,  with  the 
"  same  satisfaction  as  myself,  that  the  measure  in  question, 
"  however  exceptional  its  nature,  did  not  overstep  the  bounds 
"  of  international  warlike  usages.  The  Report  shows  that 
"  a  pressing  danger  was  at  hand,  and  every  other  means  of 
"  averting  it  was  wanting ;  the  case  was,  therefore,  one  of 
*'  necessity,  which,  even  in  time  of  peace,  may  render  the 
"  employment  or  destruction  of  foreign  property  admissible, 
"  under  reservation  of  indemnification.     I  take  the  oppor- 

(p)  "  Observons,  au  surplus,  que  les  prestations  imposees  aux  navires 
atteints  par  I'angarie  ne  sont  pas  gratuites,  et  que  les  armateurs  doivent 
recevoir  la  salaire  du  service  force  qu'ils  ont  rendu.  ...  II  serait  juste 
aussi,  dit-il,  de  les  indemniser  en  outre  des  dommages  qu'ils  ont  pu 
souffrir  par  suite  de  1' interruption  de  leur  voyage,  ou  de  leurs  expedi- 
tions ;  mais  I'usage  ne  parait  pas  aller  j usque  la." — Masse,  t.  i.  1.  ii. 
tit.  i.  c.  ii.  s.  2.  §  5.  if.  324. 

e2 
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"  t unity  of  calling  to  mind  that  a  similar  right  in  time  of 
"  war  has  become  a  peculiar  institute  of  law,  the  jus  angarice, 
*^  which  so  high  an  authority  as  Sir  Robert  Phillimore 
*^  defines  thus  :  that  a  belligerent  Power  demands  and  makes 
''  use  of  foreign  ships,  even  such  as  are  not  in  inland 
"  waters,  but  in  ports  and  roadsteads  within  its  jurisdiction, 
"  and  even  compels  the  crews  to  transport  troops,  ammuni- 
"  tion,  or  implements  of  warfare.  I  hope  the  negotiation 
"  with  the  owners,  for  which  you  are  already  authorised, 
"  will  lead  to  an  understanding  as  to  the  indemnification  for 
'*  the  damage ;  if  not,  it  would  have  to  be  submitted  to  an 
"  arbitrator's  award.  In  the  negotiation,  also,  the  difference 
"  in  the  statements  of  the  1  st  Army  and  of  the  English 
"  Consul  at  Dieppe,  as  to  the  number  of  English  ships  sunk, 
"  will  be  explained. 

"  I  respectfully  request  your  Excellency  to  communicate 
' '  this  despatch,  with  its  inclosure,  to  the  Secretary  of  State 
"  of  Her  Britannic  Majesty,  and  to  be  so  good  as  to  express, 
"  at  the  same  time,  my  apology  for  the  delay,  as  well  as  my 
"  thanks  to  Her  Majesty's  Government  for  the  just  apprecia- 
"  tion  of  the  military  necessity  with  which  Lord  Granville 
"  has  apprehended  and  treated  this  matter. 

(Signed)  "  Bismarck  "  {q), 

A  proper  indemnification  was  subsequently  made. 

It  is  worse  than  idle  to  speak  or  write  in  a  depreciating 
tone,  as  some  modern  writers  do,  of  the  value  and  influence 
of  usage  (r)  in  all  international  affairs.  Not  only  is  it  a 
law  to  which  both  contending  parties  may  be  held  to  have 


{q)  Correspondence  respecting  the  sinking  of  six  British  vessels  in 
the  river  Seine  by  Prussian  troops  :  laid  before  Parliament  1871. 

(r)  Vide  ante,  vol.  i.  pt.  i.  c.  v. 

"Probatur  autem  hoc  jus  gentium  "  (here  used  for  jns  inter  gentes) 
"ferb  modo  quo  jus  non  scriptum  civile,  tisu  continuo,  et  testimonio  peri- 
torum.  Est  enim  hoc  jus,  utrectenotat  Dio  Chrysostomus,  ^vpTj/xa^iov  kqI 
Xpovov,  repertum  temporis  et  usus,  atque  in  earn  rem  maximum  nobis 
wsum  praebent  illustres  annalium  conditores." — Grot.  1.  i.  c.  i.  xiv.  2. 
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assented,  but  its  notoriety  operates  as  a  notice  and  warning 
to  foreigners  that  in  certain  contingencies  certain  conse- 
quences will  follow  within  a  certain  jurisdiction.  It  is 
optional  with  them  to  place  themselves  or  not  within 
that  jurisdiction ;  but  when  the  contingency  does  arise, 
and  the  consequence  does  follow,  ignorantia  juris  (s)  is 
morally  and  legally  a  bad  plea, — an  argument  which, 
in  truth,  answers  much  shallow  declamation  upon  this 
and  similar  subjects. 

XXX.  We  have  been  considering  this  droit  (TArigarie 
solely  with  respect  to  neutrals.  So  far  as  subjects  are  con- 
cerned, it  is  a  question  of  Public,  and  not  International 
Law;  so  far  as  allies  are  concerned,  they  cannot  reasonably 
complain  if  they  meet  with  the  same  treatment  as  subjects. 

XXXI.  It  may  perhaps  be  thought  that  these  remarks 
have  trespassed  upon  that  part  of  this  work  which  treats  of 
open  war,  but  it  does  not  necessarily  follow  that  war  ensues 
upon  the  first  exercise  of  this  right,  and  the  droit  d'Angarie 
is  always  classed  with  Reprisals  and  Embargo  by  writers 
upon  International  Law. 

Blockade  is  an  essentially  belligerent  right,  both  as  regards 
the  parties  immediately  concerned  in  it,  and  as  regards  neutral 
States,  and  will  therefore  be  examined  hereafter. 

XXXII.  Special  Reprisals^  long  continued,  must  end  in 
General  Reprisals,  that  is,  in  war  (^). 

It  must  not,  however,  be  supposed  that  Reprisals  are 
always  a  necessary  prelude  to  war  ;  they  are  a  gentler  means 
of  redress  in  cases  in  which  they  can  be  employed,  but 
Vattel  (w)  says,  with  justice,  that  there  are  cases  in  which 
Reprisals  would  be  reprehensible,  though  a  declaration  of  war 
would  be  justifiable.  If  the  dispute  arise  not  from  an  act  of 
violence  or  an  injury,  but  from  a  contested  right,  then,  after 


(s)  Vide  post. 

(t)  "  Repressalien  gegenseitig  fortgesetzt  gehen  in  Krieg  liber.  "- 

(n)  L.  ii.  c.  xviii.  s.  289. 
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pacific  measures  have  been  exhausted,  and  the  right  is  such 
that  it  must  be  maintained,  War  must  follow :  to  issue  JRe- 
prisals  in  such  a  case  is  to  carry  on  war  in  disguise,  in  fact, 
and  not  in  name,  and  has  a  tendency  to  weaken  public  faith 
and  to  confuse  the  distinct  international  relations  of  war  and 
peace,  and  thereby  to  disturb  the  mutual  obligations  of 
States. 

XXXIII.  No  person  who  has  read  the  three  chapters 
in  the  Second  Book  of  Grotiuss  noble  work,  can  fail  to  be 
struck  with  the  piety,  the  wisdom,  and  the  learning  of  this 
truly  great  man  (a:). 

These  chapters  are  : 

1.  De  causis  injustis  (xxii.). 

2.  De  causis  dubiis  (xxiii.). 

3.  Monita  de  non  temere  etiam  exjnstis  causis  suscipiendo 
hello  (xxiv.). 

The  observations  which  they  contain  naturally  precede 
the  chapters  on  the  principles  and  rules  of  law  which  govern 
the  conduct  of  war. 

It  is  true  that  these  chapters  are  chiefly  of  an  admonitory 
character,  and  that  they  contain  less  of  instituted  rule  than 
other  parts  of  the  work.  They  are,  to  a  certain  extent, 
sermons,  written  in  the  universal  language  of  Christendom, 
for  the  guidance  of  Christian  States  ;  they  are  valuable 
from  the  truth  of  the  sermon,  and  from  the  authority  of  the 
preacher.  Grotius  was  not  merely  a  profound  jurist  of  the 
closet,  or  a  learned  divine,  though  the  author  of  one  of  the 
best  works  on  divinity,  but  one  who  had  learned  in  the  hard 
school  of  practical  life,  in  the  management  of  international 
affairs  of  high  import,  in  the  terrible  teaching  of  public  and 
civil  wars,  the  justice,  and  therefore  the  expediency  of  the 
doctrines,  which,  as  the  mature  fruit  of  his  well-disciplined 


(x)  "  Juris  Gentium  Princeps  Magister  Grotius  is  magni  operis." 
' '  6  fieyas  : "  vide  Bynhershoek,  passitn. 

Dr.  WhewelVs  edition  has  laid  all  admirers  of  Grotius  under  obliga- 
tions to  him. 
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and  well-cultivated  mind,  he  in  these  chapters  promulgated 
to  the  world.  It  is  in  the  true  spirit  of  a  Christian  states- 
man that  he  tells  us :  "  Non  est  inter  artificia  helium,  imo 
*'  res  est  tam  horrenda,  ut  eam  nisi  summa  necessitas,  aut 
"  vera  caritas  honestam  efficere  nequeat  "  (z/).  But  before 
he  arrives  at  this  conclusion,  he  has  impressed  upon  us  the 
following,  among  other  reflections.  It  may  happen  in  many 
controversies  that  on  both  sides  probable  arguments  may  be 
adduced,  and  in  matters  of  light  moment  the  decision  may 
be  innocently  taken  either  way.  The  same  cannot  be  pre- 
dicted of  a  decision  in  matter  of  grave  moment  (2").  In 
the  instance  of  inflicting  capital  punishment,  for  example. 
But  war  is  of  the  gravest  moment,  because  in  it  the  inno- 
cent as  well  as  the  guilty  must  suffer.  If  there  be  doubt, 
therefore,  the  rule  of  reason  and  morality  enjoins  the  main- 
tenance of  peace, — and  here  we  are  reminded  of  the  pro- 
found wisdom  and  majestic  language  of  Bacon:  — 

*'  As  the  cause  of  a  war  ought  to  be  just,  so  the  justice 
"  of  that  cause  ought  to  be  evident,  not  obscure,  not  scru- 
"  pulous.  For  by  the  consent  of  all  laws,  in  capital  cases, 
"  the  evidence  must  be  full  and  clear  ;  and  if  so,  where  one 
"  man's  life  is  in  question,  what  say  we  to  a  war  which  is 
"  ever  the  sentence  of  death  upon  many?  "  (a). 

Try,  then,  says  Grotius  {b),  the  three  methods  of  avoiding 
war,  which  are  open  to  you. 

1.  Conference  {Colloquium), 

2.  Arbitration  or  compromise  (Compromissum), 

3.  Casting  lots  (pe?-  Sortem). 

The  two  former  methods  have  been  considered  ;  the  third,, 
though  Solomon  said,  "  The  lot  causeth  contentions  to  cease, 
"  and  parteth  between  the  mighty  "  (c),  is  neither  feasible 


{y)  Grot.  1.  ii.  c.  xxv.-ix.  3. 

{z)  Ih.  1.  ii.  c.  xxiii.-v, 

(a)  Lord  Bacon,  Of  a  Holy  War, 

(h)  Grot.  ih.  vi. 

((•)  Proverbs,  xviii.  18. 
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iiur  rational  in  the  present  state  of  independent  societies. 
The  single  combat,  which  Grotius  considers  to  bear  a  close 
affinity  to  the  lot,  is  open  to  the  same  objections.  If, 
indeed,  there  were  two  Princes  so  absolutely  despotic  as  to 
make  war  without  the  consent  of  their  subjects,  such  a  mode 
of  terminatino;  their  differences  mis^ht  be  far  from  unde- 
sirable  in  the  opinion  of  the  rest  of  the  world. 

Although,  in  causa  duhid,  both  parties  are  bound  to  seek 
for  a  compromise  by  which  war  may  be  avoided,  neverthe- 
less melior  est  possidentis  conditio,  both  by  Natural  and  Ro- 
man Law ;  therefore  the  State  which  makes  the  claim  is 
more  bound  to  seek  for  the  compromise  or  arbitration  than 
the  State  which  is  in  possession  (d). 

But  when  neither  party  is  in  possession,  or  both  are  equally 
so  (e),  and  the  right  is  doubtful,  then  there  should  be  a 
division  of  the  matter  in  question,  and  the  State  which 
refuses  it  is  guilty  of  much  injustice  ;  for  such 

' '  peace  is  of  the  nature  of  a  conquest, 
For  then  both  parties  nobly  are  subdued, 
And  neither  party  loser  "  (/). 

Grotius  [g)  further  reminds  us  that  it  is  the  doctrine  and 
duty  of  a  Christian  to  give  up  rights  rather  than  cause  the 
shedding  of  blood ;  at  all  events  it  is  a  reason  for  not  prose- 
cuting them  by  a  means  so  necessarily  injurious  to  others 
as  war. 

But  here  it  must  be  remembered  that,  as  a  matter  of  fact. 
States  (A),  though  justly  considered  as  moral  persons,  are 
not  Individuals,  and  that  a  Christian  individual  may  be  bound 
to  give  up  a  right,  which  a  Christian  State,  acting  for  the 
collective  good,  may  be  bound  to  maintain.  And  Grotius  {€) 
himself  points  out,  in  the  very  next  chapter,  that  it  may  be 

{d)  Grot.  ib.  xi. 

(e)  Ih.  xii. 

(/)  Shakspere,  Hen.  IV.  pt.  ii.  act  iv.  sc.  2. 

(g)  Grot.  c.  xxiv. 

(h)  Vide  ante,  vol.  i. ,  ct  vide  Cod.  1.  xi.  t.  xxix.  De  jure  Itelpuhlicce. 

(i)  Grot.  c.  XXX. 
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the  duty  of  a  State  to  make  war  not  only  on  behalf  of 
subjects,  but  also  on  behalf  of  allies  and  on  behalf  of 
friends,  to  whom  we  have  not  promised  assistance,  nay, 
on  behalf  of  all  who  are  injured  {imo  et  -pro  hominlbus  qui- 
busvis),  on  account  of  the  bond  of  our  common  humanity  (Z). 
Yet  what  a  wide  door  for  the  oppression  of  national  liberties 
might  be  opened  under  this  last  plea. 

XXXIY.  A  careful  examination  of  the  whole  subject 
will  lead  us  to  the  following  affirmative  and  negative  con- 
clusions. 

XXX Y.  Affirmatively  we  may  conclude  that  war  may 
be  justly  waged  upon  two  grounds :  — 

1.  For  the  prevention  of  wrongs. 

2.  For  the  redress  of  wrongs. 

These  wrongs  may  arise  from  the  breach^  or  non-fulfil- 
ment of  a  Treaty,  which  founds  a  clear  obligation  arising 
Irom  positive  contract  [obligatio  ex  contractu)  \  or  they  may 
arise  {m)  from  an  infringement  of  a  custom,  or  disregard  of 
a  legal  presumption,  that  a  certain  usage,  well  established  by 
International  Practice,  would  be  followed  upon  certain  occa- 
sions ;  such  conduct  founds  an  obligation  upon  an  implied  or 
quasi  contract  (^obligatio  ex  quasi  contractu). 

For  instance,  it  has  been  shown  that  the  reception  of 
foreigners  (n)  generally,  and  of  Ambassadors  and  Consuls  (o), 
as  foreigners  clothed  with  particular  privileges,  is  a  matter 
which  it  is  within  the  abstract  competence  of  each  State  to 
accord  or  refuse,  or  accord  under  certain  previously  specified 


{I)  ' '  The  blood  of  man  should  never  be  shed  but  to  redeem  the 
blood  of  man.  It  is  well  shed  for  our  family,  for  our  friends,  for  our 
God,  for  our  country,  for  our  kind.  The  rest  is  vanity,  the  rest  is 
crime," — Letters  on  a  Regicide  Peace,  Burke,  v.  viii.  165. 

It  is  perhaps  as  well  stated  by  Livy  :  "  Justum  bellum,  quibusneces- 
sarium  ;  et  pia  arma,  quibus  nulla,  nisi  in  armis,  relinquitur  spes." — 
L.  ix.  c.  i. 

(m)  Heffter,  ss.  100-1. 

{m)  Vol.  i.  §  xvi. 

(o)  Ih.  vol.  ii.  pt.  vi,  c.  iii. 
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conditions  ;  but  that  by  the  admission  of  foreigners,  with- 
out any  such  prohibition  or  limitation,  the  State  contracts 
a  tacit  obligation  to  treat  them  according  to  general  inter- 
national custom  and  usage  ;  and  a  contrary  conduct  is  an 
injury  which  gives  the  Government  of  the  foreigners  a  claim 
for  redress. 

XXXVI.  The  Eoman  Law  classed  among  obligations  the 
consequences  of  the  commission  of  an  offence  (obligationes 
ex  delicto)  ;  it  thereby  recognised  the  important  truth  that 
crimes  might  subject  the  criminal  to  the  double  obligation  of 
undergoing  punishment  at  the  hands  of  the  State  (p),  and 
of  making  reparation  to  the  individual. 

It  enumerated  four  offences  {delicta)  from  which  these 
obligations  (obligationes)  flowed  : — 

1.  Kobbery  (furtum). 

2.  Eobbery  with  violence  (rapina). 

3.  Damage  accompanied  by  injury  {damnum  injuria 
datum), 

4.  Injury  to  character  (injuria  sen  contumelia). 

XXXVII.  The  members  of  the  society  of  States  cannot 
indeed  be  guilty  of  crime  in  the  sense  in  which  that  term  is 
used  in  Municipal  or  Private  Law,  nor  can  they  be  subjected 
to  punishment  (q)  inf]icted  by  other  States.  But  one  State 
may  suffer  from  another,  either  in  its  corporate  capacity  or 
in  the  person  of  its  individual  subjects,  injuries  and  wrongs 
arising  from  the  delicta  which  have  been  mentioned. 

For  a  State  has,  as  we  have  seen,  both  Moral  and  Physical 
Rights  of  Independence  and  Equality,  which  may  be 
so  injured  by  these  delicta,  as  to  entitle,  perhaps  as  to  oblige 
it  to  seek,  through  war,  the  "  highest  tribunal  of  right :  " — 

1.  A  Security  against  injury  threatened  ; 

2.  A  Reparation  for  injury  done  ; 

3.  A  Reinstatement  of  its  character  within  the  bounds  of 


{p)  Crimen:  or  indeed,  at  the  hands  of  the  individual,  'privatum 
delictum. 

{<l)  Vide  ante,  vol.  i.  part  i.  c.  i.  s.  xi. 
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that  social  and  moral  estimation,  which  it  had  previously  en- 
joyed within  the  society  of  States,  and  of  which  the  con- 
tamely  of  the  aggressor  had  deprived  it. 

In  other  words,  one  State  may  lawfully  make  war  upon 
another  which  has  menaced  or  violated  those  General  Rights 
which  have  been  discussed  in  the  former  volumes  of  this 
work. 

It  may  also  lawfully  make  war  to  protect  and  assist  an 
ally  which  has  suffered  the  like  injuries,  or,  indeed,  a  Third 
State,  which  is  not  formally  an  ally,  in  the  strict  sense  of 
the  word,  but  on  terms  of  amity  with  it,  and  a  member  of 
the  great  community  of  States  (r). 

XXXVIII.  The  Roman  Law  classed  under  the  head  of 
quasi  delicta  those  injuries  which  arose  not  from  malicious 
intention^  like  the  aforesaid  delicta^  but  from  culpable  impru- 
dence. And  the  conduct  of  a  State  which  allowed,  through 
indifference  or  gross  remissness,  its  subjects  to  invade  the 
rights  of  another  State,  would  fall  under  the  principle  of 
thi,3  law.  If,  indeed,  the  State  permitted,  or  connived  at 
the  offence,  and  sheltered  the  offender,  it  would  be  just  as 
much  an  aggressor  as  if  the  invasion  had  been  made  by  the 
regular  military  forces  of  the  kingdom  (.9). 

Blackstone  observes  (t),  that  "  offences  against  this  law 
'*  are  principally  incident  to  whole  States  or  nations ;  in 
"  which  case  recourse  can  only  be  had  to  war,  which  is  an 
"  appeal  to  the  God  of  Hosts,  to  punish  such  infractions  of 
"  public  faith  as  are  committed  by  one  independent  people 
"  against  another ;  neither  State  having  any  superior  juris- 
"  diction  to  resort  to  upon  earth  for  justice.  But,  where  the 
*'  individuals  of  any  State  violate  this  general  law,  it  is  then 
"  the  interest,  as  well  as  the  duty  of  the  Government,  under 
'^'  which  they  live,  to  animadvert  upon  them  with  a  becoming 


(r)  "  Imo  tanto  honestius  est  alienas  injurias  quani  suas  vindicare, 
quanto  in  suis  magis  metuendum  est  ne  quis  doloris  sui  sensu  aut 
modum  excedat,  aut  certe  animum  inficiat." — Grot.  1.  ii.  c.  xx.  ss.  40-1. 

(s)  Vide  ante,  vol.  i.  §  ccxiv, 

{t)  Comm.  vol.  iv.  c.  v.  p.  G7. 
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"  severity,  that  the  peace  of  the  world  may  be  maintained. 
"  For,  in  vain  would  nations,  in  their  collective  capacity, 
"  observe  these  universal  rules  if  private  subjects  were  at 
"  liberty  to  break  them  at  their  own  discretion,  and  involve 
"  the  two  States  in  a  war.  It  is,  therefore,  incumbent  upon 
*'  the  nation  injured,  first,  to  demand  satisfaction  and  justice 
"  to  be  done  on  the  offender  by  the  State  to  which  he  be- 
*'  longs ;  and,  if  that  is  refused  or  neglected,  the  Sovereign 
"  then  avows  himself  an  accomplice  or  abettor  of  his  subjects' 
"  crime,  and  draws  upon  his  community  the  calamities  of 
"  foreign  wars." 

The  case  of  Mr.  M'Leod  fell  exactly  under  the  principle 
of  International  and  Public  Law,  which  is  here  most  cor- 
rectly laid  down.  It  grew  out  of  the  case  of  the  Caroline, 
which  has  been  already  adverted  to  in  a  former  part  of  this 
work  {u) ;  but  it  is  necessary  to  notice  it  again  in  this 
place. 

During  the  disturbances  in  Upper  Canada,  in  the  winter 
of  1837,  a  steamboat  called  the  Caroline,  belonging  to  an 
American  owner,  had  been  actively  engaged  in  conveying 
arms  and  stores  from  the  American  side  of  the  river  to  the 
Canadian  rebels,  who  were  in  possession  of  Navy  Island, 
and  had  been  boarded  in  the  night-time  by  a  party  of 
Canadian  Loyalists,  while  she  was  lying  within  the  juris- 
diction of  the  territory  of  New  York,  set  on  fire,  sent  down 
the  stream,  precipitated  over  the  Falls  of  Niagara,  and 
dashed  to  pieces.  An  American  citizen,  named  Durfee, 
was  killed  in  the  affray,  and  several  others  were  wounded. 
In  the  month  of  January,  1841,  a  British  subject,  domiciled 
in  Canada,  named  Alexander  M'Leod,  was  suddenly  arrested 
while  engaged  on  some  business  within  the  territory  of  the 
State  of  New  York,  and  thrown  into  prison  by  the  authori- 
ties, on  the  charge  of  having  been  concerned  in  the  destruc- 
tion of  the  Caroline,  and  the  alleged  murder  of  Durfee.  A 
correspondence   immediately    ensued   between   the   British 

(".)  Vol.  i.  §  ccxvi. 
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Ambassador,  Mr.  Fox,  and  Mr.  Forsjth,  the  American 
Minister  of  Foreign  Affairs.  Mr.  Fox  called  upon  the 
Government  of  the  United  States  to  take  prompt  and 
effectual  steps  for  the  liberation  of  Mr.  M'Leod. 

"  It  is  well  known,"  said  Mr.  Fox,  "  that  the  destruction 
"  of  the  steamboat  Caroline  was  a  public  act  of  persons  in 
"  Her  Majesty's  service,  obeying  the  orders  of  their  superior 
"  authorities.  That  act,  therefore,  according  to  the  usages 
"  of  nations,  can  only  be  the  subject  of  discussion  between 
"  the  two  National  Governments.  It  cannot  justly  be  made 
"  the  ground  of  legal  proceedings  in  the  United  States 
"  against  the  individuals  concerned,  who  were  bound  to  obey 
"  the  authorities  appointed  by  their  own  Government."  Mr. 
Forsyth,  in  his  reply,  after  stating  the  anxious  desire  of  his 
Government  to  maintain  amicable  relations  between  the 
United  States  and  England,  said  : — 

"  It  is  then  with  unfeigned  regret,  that  the  President 
"  finds  himself  unable  to  recognise  the  validity  of  a  demand, 
"  a  compliance  with  which  you  deem  so  material  to  the  pre- 
"  servation  of  the  good  understanding  which  has  been 
"  hitherto  manifested  between  the  two  countries. 

"  The  jurisdiction  of  the  several  estates  which  constitute 
"  the  Union  is,  within  its  appropriate  sphere,  perfectly  inde- 
"  pendent  of  the  Federal  Government.  The  offence  with 
"  which  M'Leod  is  charged  was  committed  within  the  terri- 
"  tory,  and  against  the  laws  and  citizens,  of  the  State  of 
"  New  York,  and  is  one  that  comes  clearly  within  the  com- 
"  petency  of  her  tribunals.  It  does  not,  therefore,  present 
"  an  occasion  where,  under  the  constitution  and  laws  of  the 
"  Union,  the  interposition  called  for  would  be  proper,  for 
"  which  a  warrant  can  be  found  in  the  powers  with  which 
"  the  Federal  Executive  is  invested.  Nor  would  the  cir- 
"  cumRtances  to  which  you  have  referred,  or  the  reasons 
"  you  have  urged,  justify  the  exertion  of  such  a  power,  if  it 
"  existed." 

"  Mr.  Fox,  in  reply  to  the  note  of  Mr.  Forsyth,  dated 
"  December  26th,  in  which  the  application  for  the  relief  of 
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"  M'Leod  is  refused,  regrets  this  refusal,  and  intimates  that 
"  it,  and  the  ill-treatment  of  M'Leod,  will  lead  to  the  most 
"  grave  and  serious  consequences.  He  states  again,  that  the 
"  attack  on  the  Caroline  was  made  in  pursuance  of  orders 
"  from  the  Colonial  authorities,  and  he  says  that  the  Caroline 
"  was  a  piratical  vessel  (x),  and  was  but  nominally  within 
"  the  jurisdiction  of  the  United  States.  The  authorities  of 
"  New  York  had  been  unable  to  maintain  their  jurisdiction 
"  at  the  place  where  the  Caroline  was  attacked,  or  even  to 
"  prevent  the  pirates  from  carrying  off  from  that  place  the 
"  cannon  belonging  to  the  State.  He  was  not  authorised  to 
"  state  what  were  the  views  of  Her  Majesty's  Government 
"  on  this  subject,  but  he  took  this  occasion  to  place  his  own 
"  opinion  on  record. 

"  Mr.  Forsyth  expresses  his  belief  that  Mr.  Fox  would 
"  not  entertain  this  opinion  if  he  had  seen  the  whole  evidence 
"  on  the  subject,  which  was  carefully  collected  by  the  United 
"  States,  and  communicated  to  the  British  Government.  He 
"  has  no  more  to  say  to  Mr.  Fox  on  the  matter,  and  awaits 
"  the  result  of  the  demand  upon  Great  Britain  for  repara- 
"  tion  "  (y). 

M'Leod  was,  in  the  month  of  May,  removed  by  habeas 
corpus  from  Lockport  to  New  York,  in  the  custody  of  the 
Sheriff  of  Niagara  County.  Previously  to  this,  the  follow- 
ing Note,  dated  the  12th  of  March,  1841,  was  sent  by  Mr. 
Fox  to  Mr.  Webster,  the  new  American  Foreign  Secre- 
tary : — 

"  Her  Majesty's  Government  have  had  under  considera- 
"  tion  the  subject  of  the  arrest  and  imprisonment  of  Alex- 
"  ander  M'Leod,  on  a  pretended  charge  of  arson  and  murder; 
"  and  I  am  directed  to  make  known  to  the  Government  of 
"  the  United  States,  that  the  British  Government  entirely 
"  approved  of  the  course  pursued  by  him.     I  am  instructed 


(x)  Vide  ante,  vol.  i,  pt.  iii,  c.  xx, 

(//)  This  account  is  taken  from  the  Anmml  Register,  1841,  p.  310. 
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"  to  demand  formallv,  and  in  the  name  of  the  British  Go- 
"  vernment,  the  immediate  release  of  Alexander  M'Leod, 
"  for  the  reason  that  the  transaction  was  of  a  public  cha- 
"  racter,  planned  and  executed  by  persons  duly  authorised 
"  by  the  Colonial  Government  to  take  such  measures  as 
"  might  be  necessary  for  protecting  the  property  and  lives 
"  of  Her  Majesty's  subjects  ;  and  being  therefore  an  act  of 
"  public  duty,  they  cannot  be  held  responsible  to  the  laws 
"  and  tribunals  of  any  foreign  country  "  (z). 

The  British  Government  having  thus  formally  adopted 
the  act  of  their  public  officer,  it  is  clear  that,  according  to 
International  Law,  the  individual  ought  to  have  been  in- 
stantly set  free,  and  redress  sought  against  his  Government ; 
such  Mr.  Webster,  himself  no  mean  jurist,  well  knew  to 
be  the  law,  and  accordingly  he  answered  : 

"  The  Government  of  the  United  States  entertains  no 
"  doubt  that,  after  this  avowal  of  the  transaction  as  a  public 
"  transaction,  authorised  and  undertaken  by  the  British 
"  authorities,  individuals  concerned  in  it  ought  not,  by  the 
"  principles  of  public  law  and  the  general  usage  of  civilised 
"  States,  to  be  holden  personally  responsible  in  the  ordinary 
"  tribunals  of  law  for  their  participation  in  it ;  and  the  Pre- 
"  sident  presumes  that  it  can  hardly  be  necessary  to  say 
"  that  the  American  people,  not  distrustful  of  their  ability 
"  to  redress  public  wrongs  by  public  means,  cannot  desire 
"  the  punishment  of  individuals  when  the  act  complained 
"  of  is  declared  to  have  been  an  act  of  the  Government 
"itself"  (a). 

Nevertheless,  the  complicated  nature  of  the  Federal 
System  of  the  North  American  United  States  presented 
in  this  instance  a  great  obstacle  to  the  due  discharge  of 
their  international  obligations  ;  for  the  State  of  New  York 
claimed  a  distinct  jurisdiction,  on  account  of  the  violation 
of  its  territory  and  the  alleged  murder  of  one  of  its  citizens 


(z)  Annual  Begister,  1841,  p.  316. 
(a)  Ibid. 
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when  the  Caroline  was  destroyed ;  and  in  defiance  of  the 
clear  and  sound  principle  of  International  Law,  which  has 
been  mentioned,  the  Supreme  Court  of  New  York  delivered 
its  judgment,  overruling  the  plea  that  M'Leod  acted  under 
the  orders  of  the  British  Government,  and  was  therefore 
irresponsible. 

The  consequence  of  the  decision  was,  that  M'Leod  was 
left  in  the  custody  of  the  Sheriff,  to  take  his  trial  for  murder 
and  arson  at  Utica  at  the  next  Assizes. 

It  is  clear,  however,  that  Mr.  Webster's  correct  opinion 
upon  the  law  remained  unshaken,  for  he  informed  the 
Attorney- General  of  the  Union,  that  the  case,  if  brought 
ultimately  before  the  last  Court  of  Appeal,  would  there  be 
dealt  with  as  a  question  of  International  Law. 

The  trial  took  place  at  Utica,  in  the  State  of  New  York, 
on  the  4th  of  October,  and  the  Jury  returned  a  verdict  of 
Not  Guilty  upon  the  facts,  and  so  this  affair  terminated  ; 
but  the  consequences  of  any  other  decision  might  have 
involved  the  two  countries  in  war.  And  the  whole  proceed- 
ing demonstrates  the  truth  of  the  opinion  given  by  the 
American  Attorney-General,  that  the  Federal  System,  with 
respect  to  the  discharge  of  International  obligations,  is 
"  crippled  "  and  "  imperfect  "  {h). 

XXXIX.  A  State,  like  an  individual,  accused  of  having 
inflicted  wrong  upon  another,  may  shape  its  defence  against 
the  charge  with  reference  to  \hQ  facts  or  to  the  law. 

XL.  It  may  deny,  or  it  may  plead  ignorance  of  the  fact. 
With  respect  to  the  denial,  it  must  always  be  a  question  of 
evidence,  both  as  to  the  wrong  itself,  and  as  to  the  wrong- 
doer (c). 


(h)  Vide  ante,  vol.  i.  §  cxx.  note  (s). 

(c)  The  passage  usually  cited,  "  Juris  ignorantia  non  prodest  adqui- 
rere  volentibus,  suum  vero  petentibus  non  nocet,"  Dig.  xxii.  t.  vi.  7., 
cannot  be  properly  understood  without  applying  to  it  those  limitations 
which  other  parts  of  the  law  on  the  same  subject  furnish.  It  probably 
means  no  more  than  to  assert  the  distinction  between  error  of  fact  and 
error  of  lair. 


IGNOEANTIA    FACTI    ET    JURIS.  ()5 

With  respect  .to  ignorance  of  fact,  a  State  may  certainly 
allege  that  it  was  not  aware  of  the  act  of  its  subjects  ;  but 
then  it  must  allege  this  fact  credibly,  as  an  individual  must 
not  only  swear,  but  swear  credibly,  in  order  to  exculpate 
himself.  For  instance,  a  State  would  plead  idly  that  it  was 
ignorant  of  the  act  of  its  naval  or  military  forces,  or  of  its 
accredited  public  servant. 

"  It  is  a  wild  conceit,"  said  Lord  Stowell,  sitting  in  the 
tribunal  of  International  LaAv,  "  that  any  Court  of  Justice 
*^  is  bound  by  mere  swearing ;  it  is  swearing  credibly  that  is 
**  to  conclude  its  judgment.  If  the  papers,  though  formal 
"  and  regularly  attested  by  a  foreign  Government  on  board 
"  a  ship,  say  one  thing,  and  the  facts  another,  the  Court 
"  must  determine  according  to  the  common  rules  of  evidence 
"  to  which  preponderance  is  due"  (d).  "  The  circumstances 
*'  of  a  case  may  be  such  as  to  make  it  utterly  Incredible, 
**  although  there  are  confident  attestations  in  support  of  it ; 
"  and  when  judgment  is  to  be  passed  upon  the  act  of  a  State, 
"  it  must  proceed,  as  in  the  case  of  an  individual,  upon  the 
*^  ordinary  principles  on  which  the  probity  and  fairness  of 
"  transaction  is  examined  in  the  general  practice  of  man- 
"kind"  (e). 

Moreover,  when  a  State  can  and  does  plead  this  credible 
ignorance,  it  is  bound  to  repair  the  injury  or  punish  the 
individual  offender,  as  the  case  may  require  ;  unless,  indeed, 
the  injured  State,  as  in  the  case  of  a  private  offender  it  may 
sometimes  lawfully  do,  has  executed  justice  for  itself. 

XLI.  With  respect  to  the  plea  of  ignorance  of  the  law, 
we  are  furnished   with  some  valuable   maxims   of  written 


See  Savigny,  B.  R.  iii.  348,  who  has  thrown  a  flood  of  light  upon 
the  difficulties  arising  from  apparently  contradictory  passages  in  the 
Roman  Law  upon  this  subject. 

{d)  The  Odin,  1  0.  Bob.  Adm.  Rep.  252. 

(e)  The  Argo,  ib.  159. 

The  Juno,  2  C.  Rob.  Adm.  Rep.  118. 

The  Neptunns,  lb.  111-112. 
VOL.   III.  F 
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reason  from  the  Roman  Law  (/)  upon  this  important  thesis 
of  jurisprudence,  "  de  juris  et  facti  ignorantid,^''  The  igno- 
rance may  relate  to  (1)  a  civil  or  (2)  a  criminal  subject; 
but  a  cardinal  maxim  with  respect  to  both,  and  one  as  appli- 
cable to  States  as  individuals,  is,  that  the  excuse  of  ignorance 
of  the  law,  whether  it  relate  to  a  civil  or  a  criminal  act,  can 
under  no  circumstances  be  understood  of  other  than  positive 
instituted  law,  and  never  of  the  laio  of  nature  (g),  of  which 
nobody  can  be  ignorant. 

XLTI.  With  respect  to  civil  subjects,  the  general  rule  of 
jurisprudence,  founded  upon  the  Roman  Law,  is  that  an 
error  in  law  may  not,  but  an  error  of  fact  may,  avail  to  annul 
a  covenant.  A  person  of  the  best  ability  may  be  ignorant 
of  facts,  but  nobody  is  excused  from  knowing  the  law,  and 
therefore  persons,  although  ignorant,  are  subject  to  it.  Some 
jurists  have  indeed  thought,  that  in  certain  matters  of  cove- 
nant, the  plea  of  ignorance  of  the  laio  might  be  of  avail.  For 
instance,  when  the  ignorance  was  such,  that  it  was  the  only 
cause  of  a  covenant,  whereby  a  person  bound  himself  under 
an  obligation  to  which  he  would  not  otherwise  have  been 
liable.  But  even  this  exception  would  not,  in  their  opinion, 
avail  to  preserve  the  erring  or  ignorant  person  from  suffer- 
ing a  loss,  though  it  might  avail  to  preserve  him  from  being 
deprived  of  a  right  which  he  did  not  know  belonged  to  him  ; 
and  if  the  ignorance  or  error  was  not  the  sole  cause  of  the 


if)  The  reader  is  referred  to  the  following,  among  other  authorities  : — 

Dig.  xxii.  t.  vi.  c.  i.  t.  xviii. 

Domaty  Tr.  des  Lois,  Prel.  ix.  P.  I.  1.  i.  t.  xviii.  s.  1. 

Savigny,  R.  R.  iii.,  Ab.  115.,  Bey.  viii.,  "  Irrthumund  Unwissenheit." 

Story's  Commentaries  on  Equity  Jurisprudence,  vol.  i.  c.  v.,  ^^  Mistake.^' 

D^Aguesseau,  Dissertation  sur  VErreur  de  Droit,  t.  v.  p.  468. 

(g)  "  Venia  Edicti  non  petita,  Patronum,  sen  Patronam,  eorumque 
parentes  et  liberos,  hseredes  insuper  etsi  extranei  sint,  a  libertis  seu 
liberis  eornm  non  debere  in  jus  vocari,  jus  certissimum  est :  nee  in  ea 
re  rusticitatis  venia  prsebeatur,  cum  naturali  ratione  honor  hujusmodi 
personis  debeatur," — C.  1.  ii.  t.  ii.  De  in  jus  vocando.  Rusticitas  here 
means  rude,  unlettered,  ignorance  of  law. 

Domat,  ubi  supr. 
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covenant,  it  could  not  be  annulled.  And  again,  they  say, 
the  rights  of  third  parties  must  be  considered ;  for  if,  by 
ignorance  or  error  of  law,  a  person  has  injured  himself,  but 
the  injury  cannot  be  repaired  without  hurting  the  right  of 
a  third  person,  the  injury  cannot  be  repaired. 

XLIII.  With  respect  to  the  plea  of  ignorance  or  error  of 
law  alleged  to  cover  the  commission  of  a  crime  (delictum), 
the  general  rule  is  clear,  that  such  a  plea  is  inadmissible. 
The  rule  is,  indeed,  subject  to  certain  exceptions;  for  it 
must  be  remembered  that  there  are  tAvo  classes  of  delicta. 

1 .  Those,  of  which  the  overt  act  carries  with  it  evidence 
of  the  evil  intent  of  the  wrong-doer, — acts  oi  fraud  and 
violence  {dolus,  culpa). 

2.  Those,  of  which  the  overt  act  is  compatible  with  a  good 
intent,  or  the  absence  of  any  bad  intent,  and  with  ignorance 
that  the  act  is  criminal ;  so  that  the  essence  of  a  delictum  is 
wanting.  Here,  however,  a  distinction  must  be  carefully 
observed.  Ignorance  of  the  nature  of  the  punishment,  or  of 
the  particular  law  which  inflicts  the  punishment,  does  not 
bring  the  delictum  within  the  shelter  of  a  legal  excuse.  It 
must  be  ignorance  that  the  act  is  a  delictum,  and  a  delictum 

jure  civili.  But,  as  has  been  said,  ignorance  that  the  act  is 
a  delictum  jure  gentium  is  an  inadmissible  plea.  It  was  upon 
this  principle  that  the  Danish  ship,  the  Neutralitet,  was  con- 
demned (in  spite  of  its  name)  in  1801.  It  was  carrying 
the  contraband  article  of  tnr  from  a  foreign  port,  knowing 
it  to  be  contraband.  "  This  ship,"  Lord  Stowell  said,  "  goes 
"  to  a  foreign  port,  to  effect  that  which  she  is  prohibited 
"  from  doing,  even  for  the  produce  of  her  own  country :  in. 
"  this  respect,  throwing  off  the  character  of  a  Danish  ship, 
*'  by  violating  the  Treaties  of  her  country  ;  and  all  this  is 
"  done  with  the  full  privity  of  the  asserted  owner,  who  is 
"  the  person  entering  into  the  chartr-party.  In  such  a  case 
"  as  the  present,  the  known  ground  on  which  the  relaxation 
"  was  introduced,  the  supposition  that  freights  of  noxious 
"  or  doubtful  articles  might  be  taken  without  the  personal 
*'  knowledg^e  of  the  owner,  entirely  fails  ;    and    the  active 
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"  guilt  of  the  parties  is  aggravated  by  the  circumstances  of 
"  its  beino;  a  criminal  traffic  in  foreiocn  commodities,  and  in 
"  breach  of  explicit  and  special  obligations.  The  confisca- 
"  tion  of  a  ship  so  engaged  will  leave  the  general  rule  still 
"  untouched,  that  the  carriage  of  contraband  works  a  for- 
"  feiture  of  freight  and  expenses,  but  not  of  the  ship."  (h). 

XLIV.  Ignorance  that  an  act  is  a  delictum  jure  civiH, 
is  illustrated  by  the  instance  of  a  person  who  ignorantly 
appropriates  a  thing,  the  property  of  another,  but  which  he 
believes  to  be  his  own.  Such  a  person  is  not  guilty  of 
robbery,  and  the  thing  is  not  res  fvrtiva,  nor  is  he  liable  for 
casualties,  or,  according  to  the  Roman  Law,  for  intermediate 
profits. 

But  a  person  who  takes  from  another  by  force  that  which 
is  his  own,  cannot  be  heard  to  plead  ignorance  of  the  law, 
which  forbids  an  individual  to  redress  himself  by  violence, 
and  commands  him  to  have  recourse  to  the  established  tri- 
bunals of  the  country  ;  and  although  such  an  offender  could 
not  be  punished  as  a  robber,  the  Roman  Emperors  decreed 
that  he  should  forfeit  the  possession  of  the  property  which 
he  had  so  regained  (z). 

XLY.  We  have  already  seen  how  important  this  doc- 
trine is  in  its  application  to  questions  of  an  international 
character,  and  that  it  is  as  unlawful  for  the  public  repre- 
sentative of  a  State  to  resist  by  force  the  lawful  authority 
of  another  State,  with  which  his  country  is  at  peace,  as  for 
a  citizen  to  take  by  violence  the  property  that  is  his  own, 
without  having  recourse  to  the  aid  of  municipal  law  (^'). 

Qi)  The  Nentralitet,  3  C.  Bob.  Adm.  Hep.  296. 

(i)  "  Sed  ne,  dum  talia  excogitantur,  inveniatur  via,  per  quam 
rap  tores  impune  suam  exerceant  avaritiam  :  melius  Divalibus  Con- 
stitutionibus  pro  hac  parte  prospectum  est,  ut  nemini  liceat  vi  rapere 
vel  rem  mobilem  vel  se  moventem,  licet  suam  eandem  rem  existimet ; 
sed  si  quis  contra  statuta  Principum  fecerit,  rei  quidem  suse  dominio 
cadere,''  &c. — Inst.  1.  iv.  t,  ii.  1.  The  rule  was  also  applied  to 
immoveables, 

(k)  Vide  ante,  p.  18. 

The  Maria,  1  C.  Rob.  Adm.  Rep.  360-1. 
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Another  striking  illustration  is  afforded  by  the  Roman 
Law,  in  the  case  of  a  lawsuit  to  recover  an  inheritance 
{hcereditatis  petitio),  or  a  particular  thing  (rei  vindicatio). 
In  this  case  the  actual  possessor  was  in  a  very  different 
condition,  accordingly  as  his  possession  had  been  originally 
1)on(E  or  malcB  fidei.  To  the  former,  the  Ignorantia  juris  was 
an  available  plea ;  to  the  latter,  it  was  wholly  unavailable. 
No  one  can  be  holden  to  be  ignorant  of  the  law  applicable 
to  a  dishonest  possession,  or  to  the  consequences  of  it, — his 
possession  is  undistinguishable  from  that  of  a  robber  (/?r«c^o). 
But  of  the  former,  the  law  said  justly,  "  non  puto  hunc  esse 
'^  prcBdonem,  qui  dolo  caret,  quamvis  injure  erreV^  (/). 

So,  in  the  case  of  the  Betsy  (m),  Lord  Stowell  said,  "  The 
"  principal  points  for  our  consideration  are,  whether  the 
"  possession  of  the  original  captors  was,  in  its  commence- 
"  ment,  a  legal,  bonce  Jidei  possession  ?  and,  secondly,  whether 
"  such  a  possession,  being  just  in  its  commencement,  became 
"  afterwards,  by  any  subsequent  conduct  of  the  captors, 
"  tortious  and  illegal  ?  For  on  both  these  points  the  law  is 
"  clear,  '  that  a  bonm  Jidei  possessor  is  not  responsible  for 
"  '  casualties ;  but  that  he  may,  by  subsequent  misconduct, 
"  '  forfeit  the  protection  of  his  fair  title,  and  render  himself 
"  '  liable  to  be  considered  as  a  trespasser  from  the  beginning.' 
"  This  is  the  law,  not  of  this  Court  only,  but  of  all  Courts, 
"  and  one  of  the  lirst  principles  of  universal  jurisprudence." 

XLYI.  But,  besides  these  particular  instances  which 
have  been  cited,  frequent  and  important  applications  of 
these  rules  of  general  jurisprudence  respecting  ignorance  of 
fact  and  law,  have,  it  will  be  seen,  taken  place  in  inter- 
national questions  respecting  Capture  (n),  Contraband,  and 
Blockade,  in  time  of  war  (o).  The  whole  doctrine  of  the 
Law  of  Blockade,  with  respect  to  the  guilty  knowledge  or 


(l)  Dig.  V.  t.  iii.  25-6. 

(m)  1  a  Rob.  Adm.  Rep.  95. 

(n)  The  Mentor,  ih.  183  ;  the  JoJm,  2  Dodson's  Adm.  Rep.  339-40. 

(o)  Vide  post. 
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innocent  ignorance  of  those  who  have,  howsoever,  violated 
it,  will  be  found  to  be  built  upon  the  general  principles  of 
law  which  we  have  been  considerintj. 

The  case  of  the  Adams  (p),  an  American  ship  condemned 
for  breach  of  the  Kevenue  Laws,  was  decided,  though  in  fact 
an  international  question,  by  the  Instance,  that  is,  the  mu- 
nicipal side,  so  to  speak,  of  the  High  Court  of  Admiralty ; 
but  it  furnishes  an  application  of  the  general  principles  of 
law  which  have  been  discussed.  In  that  case  Lord  Stowell 
observed,  that  the  misericordia  of  the  Court  had  been 
appealed  to,  on  account  of  the  prohahle  ignorance  of  a  foreign 
captain,  coming  in  not  acquainted  with  the  law,  and  misled 
by  the  governor,  the  extent  of  whose  authority  he  could  not 
accurately  define.  But  the  learned  judge  considered  it  to  be 
an  obvious  answer  to  this  plea,  that  whoever  trades  with  a 
country,  be  he  a  foreigner  or  not,  is  bound  to  know  the  laws 
of  the  country  with  which  he  trades,  as  far  as  they  concern 
his  own  acts,  be  the  nature  and  extent  of  those  laws  what 
they  may  :  and  so  indispensable  is  the  principle  of  law,  that 
even  if  he  trades  under  the  advice  of  a  skilful  practitioner  of 
the  law,  and  that  advice  should  prove  erroneous,  it  would  not 
protect  him  from  forfeiture;  and  so  if  he  trade  under  an 
authority  which  is  insufficient,  it  will  not  protect  him,  be- 
cause he  is  as  much  bound  to  know  the  extent  of  that  autho- 
rity, relatively  to  himself  in  that  act  of  trading,  as  he  is  to 
know  any  other  circumstance  that  is  required  to  constitute 
the  legality  of  the  act. 

The  law,  it  must  be  confessed,  is  here  laid  down  with  some 
severity,  though  it  would  be  difficult  to  impugn  its  accuracy. 
But,  in  the  same  case,  Lord  Stowell  exempted  from  confisca- 
tion a  certain  article,  the  prohibition  of  which  could  not  have 
been  known  to  the  American,  upon  the  ground  that,  with 
respect  to  that  article,  there  was  an  invincible  ignorance,  which 
must  excuse  the  importer  of  it.     Nor  has  any  judge  been 

ip)  Edwards,  Adm.  Hep  pp.  309-10-11. 
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more  indulgent,  in  applying  the  doctrine  of  necessity  (q),  as 
an  excuse  for  an  international  offence.  The  Law  of  Cases 
of  Necessity,  he  observes,  is  not  likely  to  be  furnished  with 
precise  rules.  Necessity  creates  the  law, — it  supersedes 
rules ;  and  whatever  is  reasonable  aud  just  in  such  cases  is 
likewise  leyal.  It  is  not  to  be  considered  as  a  matter  of  sur- 
prise, therefore,  if  much  instituted  rule  is  not  to  be  found  on 
the  subject  (r).  A  clear  necessity  is  a  sufficient  justification 
for  everything  that  is  done  fairlt/  and  with  pood  faith  under 
it  (5).  It  has  been  well  remarked,  that  it  is  not  the  private 
opinion  of  the  judge  upon  the  policy  of  the  law,  national  or 
international,  which  ought  to  guide  his  judgment.  He 
must  follow  where  the  law  leads,  in  a  general,  unbending 
course.  But  the  law  itself,  and  the  administration  of  it, 
must  yield  to  that  to  which  everything  else  must  bend — 
necessity.  The  law,  in  its  most  positive  and  peremptory 
injunctions,  is  understood  to  disclaim,  as  it  does  in  its  general 
aphorisms,  all  intention  of  compelling  men  to  perform  im- 
possibilities ;  and  the  administration  of  the  law  must  adopt 
that  general  exception  in  the  consideration  of  all  particular 
cases.  In  the  performance  of  that  duty,  it  has  three  points 
to  which  its  attention  must  be  directed.  In  the  first  place, 
it  must  see  that  the  nature  of  the  necessity  pleaded  be  such 
as  the  law  itself  would  respect ;  for  there  may  be  a  necessity 
which  it  would  not.  A  necessity  created  by  a  man's  own 
act,  with  a  fair  previous  knowledge  of  the  consequences 
that  would  follow,  and  under  circumstances  which  he  had 
then  a  power  of  controlling,  is  of  that  nature.  Secondly, 
that  the  party  so  placed  used  all  practicable  endeavours  to 
surmount  the  difficulties  which  had  already  formed  that 
necessity,  and  which,  on  a  fair  trial,  he  had  found  insur- 


(q)  See  Puffendorf,  Droit  de  la  N.  et  des  Gens  (Barbeyrac),  I.  ii.  c. 
vi. ,  Du  Droit  et  des  Privileges  de  la  Necessite. 

Grotius,  1.  ii.  c.  ii.  ;  vi.  2.  ;  1.  iii.  c.  i.  11.  ;  1.  iii.  c.  xvii.  1.  ;  1.  iii. 
c.  xi.  4. 

(r)  The  Gratitudine,  3  0.  Roh.  Adm.  Rep.  266-7. 

(s)  The  Christiansherg,  6  ih.  378. 
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mountable ;  not,  indeed,  the  endeavours  wliich  a  man  of 
the  acutest  understanding  might  use,  but  such  as  might 
reasonably  be  expected  from  a  fair  degree  of  discretion  and 
an  ordinary  knowledge  of  business.  Thirdly,  that  all  this 
should  appear  by  distinct  and  unsuspected  testimony  ;  for  the 
positive  injunctions  of  the  law,  if  proved  to  be  violated,  can 
give  way  to  nothing  but  the  clearest  proof  of  the  necessity 
that  compelled  the  violation  (t). 

When  it  is  so  proved,  a  Court  of  Justice  should  strain 
hard  to  give,  even  in  the  administration  of  the  most  unbend- 
ing^ laws,  the  benefit  of  those  maxims  in  which  the  common 
sense  and  feelings  of  mankind  have  always  acquiesced  (ii). 
But  there  is  a  manifest  distinction  between  cases  oi physical 
necessity,  and  cases  of  ignorance.  For  instance,  a  ship  may 
be  compelled  by  a  storm,  which  is  vis  major,  to  put  into  an 
interdicted  port;  the  master  may  protest,  as  the  nautical 
phrase  is,  against  the  wind  and  the  waves,  but  he  cannot 
bring  his  action, — there  is  no  person  against  whom  he  can 
have  his  remedy.  But  it  is  otherwise  where  a  party  is  im- 
posed upon  by  false  appearances,  for  he  has  then  a  remedy 
against  the  person  by  whom  he  has  been  deceived  (:r). 

XLVII.  Another  maxim  of  Roman  and  general  juris- 
prudence upon  this  subject,  with  respect  to  individuals,  is  in 
some  degree  also  applicable  to  the  mutual  intercourse  of 
States, — the  maxim  that  all  laws  ought  to  be  so  intelligible, 
and  so  promulgated,  as  to  allow  no  reasonable  plea  of 
ignorance  (y). 

This  requisite  is  very  clearly  stated  by  our  own  Black- 
stone  {z)  in  his  observations  upon  Municipal  Law,  which  he 


it)  The  Generous,  2  Dod.  Adm.  Rep.  323-4. 

{u)  The  Adams,  Edw.  Adm.  Rep.  307. 

(x)  The  Beaver,  1  Dod.  Adm.  Rep.  159. 

{y)  ' '  Leges  sacratissimse  quae  constringunt  hominum  vitas  intelligi 
ab  omnibus  debent,  ut  universe  prsescripto  earum  manifestiiis  cognito, 
vel  inhibita  declinent  vel  permissa  sectentur,"  &c. — God.  \.  i.  t.  xiv.  9, 

Domat,  ubi  supra,  Prel.  ix. 

(z)  Gomm>.  vol.  i. 
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defines  as  a  rule  of  civil  conduct,  prescribed  by  the  supreme 
power  of  the  State.  It  must  be  prescribed^  he  says,  "  Because 
"  a  bare  resolution,  confined  in  the  breast  of  the  legislator, 
"  without  manifesting  itself  by  some  external  sign,  can  never 
"  be  properly  a  law.  It  is  requisite  that  this  resolution  be 
"  notified  to  the  people  who  are  to  obey  it.  But  the  manner 
"  in  which  this  notification  is  to  be  made,  is  matter  of  very 
"  great  indifiference.  It  may  be  notified  by  universal  tradi- 
"  tion  and  long  practice,  which  supposes  a  previous  pub- 
"  lication,  as  is  the  case  of  the  Common  Law  of  England. 
"  It  may  be  notified,  viva  voce,  by  oflficers  appointed  for  that 
"  purpose,  as  is  done  with  regard  to  proclamations,  and  such 
"  Acts  of  Parliament  as  are  appointed  to  be  publicly  read  in 
"  churches  and  other  assemblies.  It  may,  lastly,  be  notified 
"  by  writing,  printing,  or  the  like ;  which  is  the  general 
"  course  taken  with  all  our  Acts  of  Parliament.  Yet,  what- 
"  ever  way  is  made  use  of,  it  is  incumbent  on  the  pro- 
"  mulgators  to  do  it  in  the  most  public  and  perspicuous 
"  manner;  not  like  Caligula,  who  (according  to  Dio  Cassius) 
^'  wrote  his  laws  in  a  very  small  character,  and  hung  them  up 
^'  on  high  pillars,  the  more  effectually  to  ensnare  the  people. 
"  There  is,  still,  a  more  unreasonable  method  than  this,  which 
"  is  called  making  of  laws  ex  post  facto ;  when  after  an  action 
"  (indifferent  in  itself)  is  committed,  the  legislator  then,  for 
"  the  first  time,  declares  it  to  have  been  a  crime,  and  inflicts 
"  a  punishment  upon  the  person  who  has  committed  it  («). 
""  Here  it  is  impossible  that  the  party  could  foresee  that  an 
"  action,  innocent  when  it  was  done,  should  be  afterwards 
"  converted  to  guilt  by  a  subsequent  law :  he  had,  therefore, 
"  no  cause  to  abstain  from  it ;  and  all  punishment  for  not 
"  abstaining  must,  of  consequence,  be  cruel  and  unjust.  All 
"  laws  s^mld  be  therefore  made  to  commence  infuturo,  and 
"  be  notified  before  their  commencement ;  which  is  implied 
"in  the  term  'prescribed,''     But  when  this  rule  is  in  the 


(a)  This  principle  was  abandoned  by  the  British  Government  in  the 
cases  before  the  Geneva  Arbitration,  1871-2. 
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"  usual  manner  notified,  or  prescribed,  it  is  then  the  subject's 
"  business  to  be  thorougbly  acquainted  therewith ;  for  if 
"  ignorance  of  what  he  micjht  know  were  admitted  as  a  legiti- 
"  mate  excuse,  the  laws  would  be  of  no  effect,  but  might 
"  always  be  eluded  with  impunity  "  (b). 

With  respect  to  the  general  principles  of  International 
Law,  they  are  sufficiently  promulgated  by  the  dictates  of 
Public  Morality,  by  Custom,  by  Practice,  and  by  the 
Keason  of  the  Thing,  so  far  as  States,  in  their  corporate 
character^  are  affected  by  them.  But',  with  respect  to  the 
Individual  subjects  of  States,  and  the  operation  upon  them 
of  belligerent  rights  which  spring  out  of  the  abnormal  (c) 
state  of  war,  and  especially  with  reference  to  the  notifica- 
tion of  the  particular  right  of  blockade,  the  doctrine  laid 
down  by  Blackstone  will  be  found,  when  the  subject  comes 
under  discussion,  to  be  extremely  applicable. 

XLVIII.  We  have  now  discussed  the  causes  which 
affirmatively  justify  war,  and  the  pleas  which  it  is  compe- 
tent to  a  State  to  alleo^e  either  in  bar  or  in  mitigation  of 
hostilities.  It  remains  to  consider  briefly  the  negative  side 
of  the  question,  and  to  mention  the  causes  which,  however 
often  they  may  have  led  to  this  terrible  calamity,  do  not 
justify  war  ((f). 

It  appears,  then,  that  it  is  not  lawful  to  make  war  for 
the  purpose  of  hindering  that  aggrandisement  of  a  nation 
which  arises  out  of  the  condition  of  its  laws,  its  liberties, 
its  agriculture,  its  manufactures,  its  commerce,  or  any  other 
source  of  domestic  internal  prosperity. 

It  is  not  lawful  to  make  war  for  the  purpose  of  compel- 
ling a  nation  to  adopt  a  particular  form  of  government, 
or  even  to  vindicate  the  true  religion  from  the  insults  of 


(6)  Blackstone^ s  Corrrni.  vol,  i.  p.  45. 

(c)  Vide  ante^  p.  1. 

(d)  "Quae  autem  sint  causae  injustae,  cognosci  aliquatenus  potest  ex 
justis  causis  quas  hactenus  explicavimus.  Rectum  enim  obliqui  est 
index.  Sed  perspicuitatis  causa  summa  genera  annotabimus." — 
'Grotius,  1.  ii.  c,  xxii.  4. 
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idolatry,  or  to  propagate  a  particular  religion — not  even 
that  of  our  blessed  Lord  (e), — or,  as  Grotius  observes,  to 
bring  about  the  fulfilment  of  prophecy ;  the  instrument 
of  which  fulfilment  may  perhaps  be  the  criminal  acts  of 
individuals  or  States  (/). 

Lastly,  if  the  reasoning  be  sound  and  the  proposition 
correct  which  have  been  advanced  in  the  early  part  of  this 
work  (^),  it  is  not  lawful  to  make  war  for  the  punishment 
(k)  of  a  nation. 

The  early  fecial  practice  of  Rome  conveys,  amid  all  the 
pedantic  minuteness  of  its  forms,  a  lesson  upon  the  scru- 
pulous manner  in  which  International  Justice  should  be 
prosecuted,  which  ought  to  sink  deep  into  the  hearts  of 
Christian  Governments.  Grotius  reminds  us  (i),  that  upon 
the  same  principle  as  the  Romans  consulted  the  Collegium 


(e)  ■' '  Perduxit  nos  ad  delicta  quae  in  Deum  committuntur,  quseritur 
enim  an  ad  ea  vindicanda  bellum  suscipi  potest.  .  .  .  Potior  ratio  pro 
sententia  negante  justa  esse  bella  talia,  hsec  est,  quando  Deus  sufficiat 
vindicandis  quss  in  se  committuntur." — Grot.  1.  ii.  c.  xx.  s.  44. 

' '  Concerning  the  means  of  procuring  unity,  men  must  beware  that^ 
in  the  procuring  or  muniting  of  religious  unity,  they  do  not  dissolve 
«or  deface  the  laws  of  charity  and  of  human  society.  There  be  two 
swords  amongst  Christians,  the  spiritual  and  the  temporal  :  and  both 
have  their  due  office  and  place  in  the  maintenance  of  religion  :  but 
we  may  not  take  up  the  third  sword,  which  is  Mahomet's  sword,  or 
like  unto  it,  that  is,  to  propagate  religion  by  wars,  or  by  sanguinary 
prosecutions  to  force  consciences,  except  it  be  in  cases  of  overt  scandal, 
blasphemy,  or  intermixture  of  practice  against  the  State." — Bacon's. 
Essays,  Of  Unity  in  Religion. 

"  The  overt  scandal,"  and  "  blasphemy,"  are  not,  if  the  doctrine  in 
the  text  be  correct,  among  the  just  causes  of  war. 

(/)  Grot  1.  ii.  c.  xxii,  s.  15. 

(g)  Vol.  i.  §  xi. 

'{h)  Grotius  :  the  c,  xx.  of  1.  ii.  is  '*  De  Poenis.'"  It  begins,  "  Supra 
cum  de  causis  ex  quibus  bella  suscipiuntur  agere  coepimus,  facta 
diximus  duplici  modo  considerare,  aut  ut  reparari  possunt,  aut  ut 
puniri.  Priorem  partem  jam  absolvimus.  Superest  posterior,  quae  est 
de  poenis  :  quae  res  eo  diligentiiis  tractanda  est  nobis,  quod  origo  ejus 
«et  natura,  minus  intellecta,  multis  errationibus  causam  dedit." 

Tb.  c.  xxi.  is  "  De  Poenarum  Comm,u7iicatione.^' 

(i)  L.  ii.  c.  xxiii.  s,  4. 
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Feciale,  tlie  early  Christian  Emperors  rarely  made  war 
without  consulting  the  bishops,  in  order  that,  if  religion 
interposed  any  impediment,  they  might  be  aware  of  it ;  and 
among  the  most  striking  speeches  in  Shakspere,  is  the 
adjuration  of  Henry  V.  to  the  Archbishop  of  Canterbury^ 
to  speak  boldly  his  opinion  as  to  the  lawfulness  of  the 
intended  war  against  France ;  as  the  verses  contain  an 
admirable  admonition  upon  the  terrible  wickedness  of  an 
unjust  war,  it  may  perhaps  be  allowed  to  relieve  the 
necessary  dryness  of  a  legal  discussion,  and  to  close  this 
chapter  by  their  citation  : — 

"  And'  God  forbid,  my  dear  and  faithful  lord, 
That  ye  should  fashion,  bow,  or  wrest  your  reading, 
Or  nicely  charge  your  understanding  soul 
With  opening  titles  miscreate,  whose  right 
Suits  not  in  native  colours  with  the  truth. 
For  God  doth  know  how  many  now  in  health 
Shall  drop  their  blood  in  approbation 
Of  what  your  reverence  shall  incite  us  to. 
Therefore,  take  heed  how  you  impawn  our  person. 
How  you  awake  the  sleeping  sword  of  war  ; 
We  charge  you,  in  the  name  of  God,  take  heed  : 
For  never  two  such  kingdoms  did  contend 
Without  much  fall  of  blood  ;  whose  guiltless  drops 
Are  every  one  a  woe,  a  sore  complaint 
'Gainst  him  whose  wrongs  give  edge  unto  the  swords 
That  make  such  waste  in  brief  mortality. 
Under  this  conjuration  speak,  my  lord, 
And  we  will  hear,  note,  and  believe  in  heart 
That  what  you  speak  is  in  your  conscience  washed, 
As  pure  as  sin  from  baptism  "  (fc). 


{k)  Henry  V.  act  i.  sc.  i. 
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CHAPTEE  IV.  , 

WAR. 

XLIX.  The  necessity  of  War,  and  the  laws  relating  to 
it,  are  a  consequence  of  the  depraved  nature  of  societies, 
just  as  the  necessity  of  the  criminal  law  of  a  society  is  a 
consequence  of  the  depraved  nature  of  the  individual  (a). 

War  (b)  is  the  exercise  of  the  international  right  of 
action,  to  which,  from  the  nature  of  the  thing  and  the 
absence  of  any  common  superior  tribunal,  nations  are 
compelled  to  have  recourse,  in  order  to  assert  and  vindi- 
cate their  rights. 

A  War  ought,  therefore,  to  combine  the  following 
characteristics : — 

1.  It  must  be  waged  by  the  public  authority  of  the 
State,  and  carried  on  through  the  agency  of  those  who 
have  been  duly  commissioned  for  that  purpose  by  that 
authority.  A  War  between  private  individuals  who  are 
members  of  a  society  cannot  exist.  The  use  of  force  in 
such  a  case  is  a  trespass  or  violation  of  Municipal  Law, 
and  punishable  as  such,  and  not  Avar.  "  Neque,  quod 
"  singulorum  hominum  est,  recte  dixeris  privatum  bellum, 
"  quia  privatum  nihil  est,  nisi  ratione  publici,   quod,  ubi 


(a)  Hooker,  Eccles.  Pol.  b.  i.  s.  10. 

(b)  The  student  of  Grotius  will  perhaps  find  that  he  will  obtain  the 
most  consecutive  view  of  the  great  master's  opinion  upon  the  whole 
subject  of  War  by  reading  the  whole  of  1,  i.  and  1.  ii.  c.  i.  to  end  of 
s.  17.,  then  leaping  to  1.  ii.  c.  xx.  s.  38.,  and  from  thence  reading  on 
to  the  end  of  c.  v.  of  1.  iii. 


78  INTERNATIONAL    LAW. 

"  civitas  lion  est,  nullum  est  "  (c).  According  to  an  early 
but  very  sound  definition  offered  by  Albericus  Gentilis^  the 
precursor  of  G  rotius,  "  Bellum  est  publicorum  armorum 
"  justa  contentio  "  (d). 

2.  It  must  have  the  reparation  of  injury,  the  re-estab- 
lishment of  right,  the  restoration  of  order  in  the  mutual 
relations  of  States,  and  security  against  future  derangement 
of  these  relations,  for  its  object  and  end. 

3.  The  means,  therefore,  through  which  this  terrible 
process  is  to  be  executed,  must  be  in  strict  conformity  with 
this  end.  . 

War  is  not  to  be  considered  as  an  indulgence  of  blind 
passions,  but  as  an  act  of  deliberate  reason,  and,  as  Lord 
Bacon  says,  "  no  massacre  or  confusion,  but  the  highest 
"  trial  of 'right '"(e). 

L.  This  international  right  of  action  has  become  from 
long  usage,  implying  general  consent,  from  the  reason  of 
the  thing,  from  Christian  principles,  and  partly,  no  doubt, 
from  the  peculiar  institution  of  chivalry,  well  furnished  with 
rules  and  maxims  for  its  conduct.  It  is  regulated  by  a  code 
as  precise  and  as  well  understood  as  that  which  governs  the 
intercourse  of  States  in  their  pacific  relations  to  each  other. 

The  great  principle  upon  which  all  these  rules  are 
framed,  is  that  of,  on  the  one  hand,  compelling  the 
enemy  to  do  justice  as  speedily  as  possible,  and,  on  the 
other  hand,  of  abstaining  from  the  infliction  of  all  injuries 
both  upon  the  subjects  of  the  enemy,  and  upon  the 
Government  and  subjects  of  third  Powers  which  do  not, 
certainly  and  clearly,  tend  to  the  accomplishment  of  this 
object. 

Wanton  (/)  devastation  of  the  enemy's  territory,  wanton 
cruelty  exercised  towards  his  subjects,  are,  therefore,  accord- 


(c)  BynkerahoeJc,  Q.  J.  P.  1.  i.  c.  i. 

(d)  De  Jure  Belli,  lib.  i.  cap.  ii. 

(e)  Vide  ante,  vol.  i.  p.  11. 

(/)  ''  Le  droit  des  gens  est  naturcllenient  fonde  sur  ce  principe,  que 
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ing  to  the  principles  and  practice  of  Christian  nations,  unjus- 
tifiable and  illegal. 

Nevertheless,  it  is  to  be  remembered,  that  as  the  will  of 
the  subject  is  bound  up  in  that  of  his  Government,  it  may- 
well  be  that  the  consequences  of  the  conduct  of  his  rulers- 
may  be  attended  with  injury  both  to  the  person  and  property 
of  the  subject,  and  that  the  enemy  is  justified  in  striking 
through  them  at  the  Government  from  which  he  has  re- 
ceived a  wrong,  and  for  which  redress  has  been  denied. 

It  is,  in  fact,  in  many  cases,  only  through  the  privations 
and  distresses  of  the  subject  that  his  Government  will  be 
induced  to  put  an  end  to  the  war  by  according  the  justice 
demanded. 

Nevertheless,  as  War  is  the  conflict  of  societies,  that  is,  of 
corporate  bodies  recognising  and  governed  by  law  in  all 
their  actions.  War  must  be  and  is,  as  has  been  stated,  carried 
on  with  reference  to  rules  and  principles  of  law  governing 
that  particular  mode  of  social  action  ;  and  if  this  were  true 
in  the  time  of  Cicero,  who  said  that  in  the  beginning,  the 
continuing,  and  the  ending  of  War,  justice  and  faith  were 
largely  interested  (^),  surely  it  is  not  less  true  since  the 
introduction  and  profession  of  Christianity ;  and  if  the 
Romans  have  justly  merited  our  praise  for  those  Fecial  (h) 
institutions  by  which  they  sought  to  invest  War  with  the 
character  and  formalities  of  civil  justice,  it  would  be  disgrace^ 
ful  to  Christian  Governments  if  they  assented  to  the  doctrine 
that  in  War  the  furies  are  to  be  let  loose,  and  each  party  is 
to  be  at  liberty  to  do  that  which  seems  good  in  his  own  eyes. 
It  is  the  more  necessary  to  protest  against  such  a  doctrine, 
as,  from  particular  causes,  such  as  the  desire  to  maintain  a 


les  diverses  nations  doivent  se  faire  dans  la  paix  le  plus  de  bien,  et  dans 
la  guerre  le  moins  de  mal  qu'il  est  possible,  sans  nuire  a  leurs  veritables 
interets." — Montesquieu,  De  V Esprit  des  Lois,  1.  i.  c.  iii. 

Blackstone^s  Gomm.  b.  iv.  c.  v. 

{g)  "  Sequitur  enim  de  jure  belli :  in  quo  et  suscipiendo  et  gerendo 
et  deponendo  jns  ut  plurimum  valet  etjides.'" — De  Leg.  1.  ii,  c.  xiv. 

(h)  "  Plorumque  ut  publici  interpretes  essent  lege  sanximus." — Uk 
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particular  theory,  It  has  received  some  colour  of  sanction 
from  the  writings  of  eminent  men. 

Thus  Mr.  Hume,  arguing  "  that  public  utility  is  the  sole 
"  origin  of  justice,  and  that  reflections  on  the  beneficial  con- 
"  sequences  of  this  virtue  are  the  sole  foundation  of  its 
"  merit  "  (?),  supports  his  proposition  by  a  reference  to  public 
War :  "  What  is  it,"  says  he,  "  but  a  suspension  of  justice 
"  among  the  warring  parties  ? — the  laws  of  War  which  then 
"  succeed  to  those  of  equity  and  justice,  are  rules  calculated 
"  for  the  advantage  and  utility  of  that  particular  state  in 
*'  which  men  are  now  placed."  Mr.  Hume  has  been  well 
answered  by  one  of  his  countrymen  and  a  brother  philo- 
sopher :  "  I  answer,"  says  Professor  Reid  (A),  "  when  war  is 
"  undertaken  for  self-defence  or  for  reparation  of  intolerable 
"  injuries,  justice  authorises  it.  The  laws  of  War  which 
"  have  been  described  by  many  judicious  moralists  are  all 
"  drawn  from  the  fountain  of  justice  and  equity  ;  and  every- 
"  thing  contrary  to  justice  is  contrary  to  the  laws  of  War. 
"  That  justice  which  prescribes  one  rule  of  conduct  to  a 
"  master,  another  to  a  servant,  one  to  a  parent,  another  to  a 
"  child,  prescribes  also  one  rule  of  conduct  towards  a  friend, 
"  and  another  towards  an  enemy.  I  do  not  understand  what 
"  Mr.  Hume  means  by  the  advantage  and  utility  of  a  state  of 
"  War,  for  which  he  says  the  laws  of  War  are  calculated, 
"  and  succeed  to  those  of  justice  and  equity.  I  know  no  laws 
"  of  War  that  are  not  calculated  for  justice  and  equity  "  (/). 

"  It  may  be,"  says  Lord  Clarendon,  "  upon  a  strict  survey 
"  and  disquisition  into  the  elements  and  injunctions  of  the 
"  Christian  religion,  no  war  will  be  found  justifiable,  but  as  it 
"  is  the  process  that  the  law  of  nature  allows  and  prescribes 
"  for  justice  sake,   to  compel  those  to  abstain  from  doing 


(?■)  Hume-s  Essmjs,  Of  Justice,  vol.  ii.  pt.  i.  p.  217. 

(k)  Eeid's  Essays  on  the  Poioers  of  the  Human  Mind,  vol.  iii.  p.  435, 
Essay  Y. ,  "0/  Justice. " 

(l)  Mr.  Hume  argues,  consistently,  that  when  a  criminal  is  punished, 
there  "is  a  suspension  of  the  ordinary  rules  of  justice,"  and  that  it  is 
snitahle  that  there  should  be  such  a  suspension. 
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^^  wrong,  or  to  repair  the  wrong  they  have  done,  who  can  by 
"  no  other  way  be  induced  to  do  either ;  as  when  one  sove- 
"  reign  prince  doth  an  injury  to  another,  or  suffers  his  sub- 
"  jects  to  do  it  without  control  or  punishment ;  in  either  of 
"  which  cases  the  injured  prince,  in  his  own  right,  or  the 
"  rights  of  his  subjects,  is  to  demand  justice  from  the  other, 
"  and  to  endeavour  to  obtain  it  by  all  peaceable  means  that 
''  can  be  used  ;  and  then  if  there  be  an  absolute  refusal  to 
*•  give  satisfaction,  or  such  a  delay,  as  in  the  inconvenience 
"  amounts  to  a  refusal,  there  is  no  remedy  left  but  the  last 
"  process,  which  is  force  ;  since  nothing  can  be  in  itself  more 
"  odious,  or  more  against  the  nature  and  institution  of  sove- 
"  reign  power,  than  to  do  wrong  and  to  refuse  to  administer 
"  justice ;  and,  therefore,  the  mischiefs  which  attend,  and 
'*  which  cannot  but  fall  upon  the  persons  and  fortunes  of 
"  those  who  are  least  guilty  of  the  injury  and  injustice, 
"  because  the  damage  can  very  hardly  reach  the  prince,  but 
"  in  his  subjects,  will  be  by  the  Supreme  Judge  cast  upon 
"  his  account,  who  is  the  original  cause  and  author  of  the 
"  first  transgression"  (m). 

Bynkershoek,  rioting  in  the  exercise  of  his  vigorous 
but  coarse  intellect,  expresses  his  opinion  that  every- 
thing is  lawful  against  an  enemy  as  such.  "  You  make 
"  war,"  he  says,  "  because  you  think  that  your  enemy,  on 
"  account  of  the  injury  which  he  has  done  to  you,  has  de- 
*'  served  the  destruction  of  himself  and  his  subjects  ;  and 
"  that  being  your  object,  what  does  it  matter  how  you  attain 
"  it  ?  You  may  therefore  kill  him  when  he  is  unarmed,  or 
"  hire  an  assassin  to  do  so  (n),  poison  him,  or  make  a  slave 

(m)  Lord  Clarendon's  Essays  :  Of  War,  xx.  181. 

(n)  "Dixi,  per  vim.  Non  per  vim  justam,  omnis  enim  vis  in  bello 
justa  est,  si  me  audias,  et  ideo  justa,  cum  liceat  hostem  opprimere, 
etiam  inermem,  cum  liceat  veneno,  cum  liceat  percussore  immisso,  et 
igne  factitio,  quern  tu  habes,  et  ille  forte  non  habet ;  denique  cum 
liceat,  ut  uno  verbo  dicam,  quomodocunque  libuerit." — Bynkershoek, 
Q.  J.  P.  1.  i.  c.  1.  I  am  sorry  to  see  that  the  words  percussore 
immisso  are  incorrectly  rendered  missile  weapons,  in  the  generally 
useful  translation  of  Mr.  Du  Ponceau  {Philadelphia,  1810). 
VOL.    III.  G 
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"  of  him.  A  judge,"  he  says,  '^  who  orders  a  convicted 
"  criminal  to  be  slain  by  the  axe  of  the  executioner,  though 
"  he  be  in  chains  and  unarmed,  is  not,  on  that  account,  called 
"  unjust.  If  he  were  to  loosen  the  bonds  of  the  criminal 
"  and  put  a  weapon  into  his  hands,  there  would  be  a  trial  of 
"  courage  and  fortune,  and  not  a  punishment  of  a  wrong- 
"doer." 

This  illustration  appears,  by  the  incorrectness  of  its  ana- 
logy, to  furnish  an  answer  to  the  doctrine  which  it  is  adduced* 
to  support. 

In  the  case  of  the  criminal,  there  is  no  doubt  that  he  is 
a  wrong-doer,  and  that  his  execution  has  been  lawfully 
ordered  by  a  competent  authority  (o).  But  in  the  case  of 
contending  nations,  it  may,  and  we  must  hope  generally 
does,  happen  that  both  parties  believe  that  right  is  on  their 
side.  "  Atque  hinc,"  says  Grotius,  "  passim  recepta  est 
"  sententia,  subditos  quod  attinet,  dari  helium  utrimque 
"justum,  id  est  injastitia  vacans,  quo  illud  pertinet"  (p). 
But  as  States  acknowledge  no  common  tribunal  upon  earth, 
they  are  constrained,  as  the  civilians  say,  litem  suam  facere, 
or,  according  to  the  common  English  phrase,  "  to  take  the 
*^  law  into  their  own  hands,"  and  to  consider  success  in  the 
strife  as  the  decision  of  God  in  their  favour. 

To  say  that  this  is  often  a  mistaken  presumption,  to  ob- 
ject that  this  method  of  obtaining  justice  is  unsatisfactory, 
uncertain,  and  attended  with  cruel  injury  to  the  innocent,  is 
but  to  complain  that  we  live  in  a  world  in  which  evil  and 


(o)  "  Quod  inter  duos  populos  de  jure  belli  pronuntiare  velle  peri- 
culosum  fuerat  aliis  populis,  qui  ea  ratione  bello  alieno  implicarentur, 
sicut  Massilienses  in  causa  Csesaris  et  Pompeji  dicebant,  neque  sui 
judicii  neque  suarum  esse  virium  discernere  utra  pars  justiorem 
haberet  causam  :  deinde,  quod  etiam  in  bello  justo  vix  satis  cognosci 
potest  ex  indiciis  externis,  quis  Justus  sit  se  tuendi,  sua  recuperandi, 
aut  poenas  exigendi  modus,  ita  ut  omnino  prsestiterit  hsec  religioni 
bellantium  exigenda  relinquere,  quam  ad  aliena  arbitria  vocare." — 
Grotius,  1.  iii.  c.  iii.  4. 

(p)  L.  ii.  c.  xxvi.  s.  4.  p.  3. 
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good  are  mixed  together,  and  which  has  tlie  blemishes  of 
imperfection  (^)  ;  but  this  absence  of  a  common  tribunal, 
this  want  of  a  common  International  Judge,  this  consequent 
necessity  of  war,  does  furnish  in  its  admitted  imperfection, 
as  a  mode  of  judicial  procedure,  a  very  good  reason  to  all 
societies,  and  especially  to  all  Christian  societies,  why  a 
broad  distinction  should  be  made  between  the  criminal  con- 
victed by  the  judge,  and  the  enemy  conquered  by  the  enemy, 
— why  it  is  not  lawful  to  treat  the  honest  warrior  and  the 
guilty  murderer  in  one  and  the  same  manner  ;  and  if  this  be 
so,  reason,  morality,  and  religion,  alike  commend  to  the 
understanding  and  the  conscience  of  nations,  that  cardinal 
principle  of  the  law  of  War,  to  which  reference  has  been 
already  made,  and  by  which  it  is  decided  "  that  everything 
"  is  not  lawful  against  an  enemy,"  but  only  those  things 
which  are  essential  to  the  vigorous  prosecution  and  speedy 
termination  of  the  War  (r). 

The  truth  is,  that  here  again  we  may  apply  a  remark  made 
in  an  early  part  of  this  treatise  with  respect  to  the  distinc- 
tion between  Eight  and  Comity,  namely,  that  the  practice 
and  usage  of  nations  was  perpetually  transplanting  the  con- 
cessions of  Comity  into  the  domain  of  Right  (s)  ;  and  so  it 
has  fared  with  the  law  of  War  since  the  time  when  Bynkers- 
hoek  lived.  As  to  mere  historical  precedents  in  such  a 
matter,  we  are  reminded  of  Bynkershoek's  own  indignant 


{q)  "  As  to  War,  if  it  be  the  means  of  wrong  and  violence,  it  is  the 
sole  means  of  justice  among  nations  :  nothing  can  banish  it  from  the 
world.  They  who  say  otherwise,  intending  to  impose  upon  us,  do 
not  impose  upon  themselves.  But  it  is  one  of  the  greatest  objects  of 
human  wisdom  to  mitigate  those  evils  which  we  are  unable  to  remove." 
— Burke,  Letters  on  a  Regicide  Peace,  viii.  181, 

(r)  I  cite  with  pleasure  the  language  of  Bodinus,  far  sounder  upon 
this  point  than  Bynkershoek,  however  inferior  to  him  as  a  jurist  in 
other  respects  : — "At  qui  bello  injusto  captivos  servare  huraanitatis 
esse  putant,  consimiliter  faciunt,  ut  latrones,  ac  piratse,  qui  se  vitavn 
dedisse  jactant,  quibus  non  ademerunt."— De  Repuh.  1.  i.  p.  34. 
(Parisiis  :  ed.  158(5.) 

(s)  Vol.  i.  §  cxliii, 

G  ^ 
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but  just  attack  upon  one  who  defended  the  fraudulent  evasion 
of  Treaties,  "  Sed  quia  earn  rem  rationibus  tueri  non  potest, 
"  unice  tuetur  scelerum  exemplis  "  (t). 

Those  harsh  and  barbarous  practices,  that  pushing  of  a 
principle  to  its  most  odious  extreme,  has  ceased  to  be 
among  the  legal  usages  of  War.  An  abstinence  from  them, 
which  Bynkershoek  would  have  ascribed  to  the  dictates  of 
magnanimity  (animi  magnitudo)  and  not  to  the  obligations 
of  right  (justitia),is  now  enjoined  by  the  recognised  rule  of 
warfare  of  civilised  States.  To  put  to  death  the  unarmed 
and  unresisting  prisoner,  to  poison  the  enemy,  to  sell  the 
captive  into  slavery  (w),  to  employ  the  arm  of  the  assassin, 
are  practices  which  the  voice  of  Christendom  has  both  re- 
probated and  rendered  illegal ;  for  instance,  Bynkershoek 
says,  that  when  the  Roman  Consuls  wrote  to  King  Pyrrhus 
"  nobis  non  placet  pretio,  aut  prcemio,  aut  dolis  pugnare^^ 
and  apprised  him  that  an  offer  to  poison  him  had  been  made 
to  them,  they  did  an  act  of  extraordinary  generosity ;  but 
during  the  last  war  with  France,  the  British  Government 
sent  notice  to  the  First  Consul  of  a  similar  offer  which  had 
been  made  to  them,  and  not  to  have  done  so  would  have 
been  unworthy  of  any  Christian  State. 

With  respect  to  the  use  of  fraud  or  stratagem,  while  it 
cannot  be  contended  that  such  an  instrument  of  War  is 
illegal,  the  doctrine  of  Bynkershoek  that  every  species  of 
deceit,  except  perfidy,  is  lawful,  is  too  broad  a  proposition ; 
for  instance,  Prize  Courts  have  held  that  though  sailing 
under  false  colours  does  not,  firing  under  them  does,  subject 
the  vessel  to  the  penalties  of  the  illegal  act. 

Perfidy  is  clearly  illegal,  and  for  the  reason  assigned  by 
this  author,  namely,  that  the  parties  to  the  promise  or  sti- 
pulation are,  so  far  as  that  is  concerned,  divested  of  the 
character  of  enemies. 


(t)  Qusest.  Jur.  Puh.  1.  ii.  c.  ix. 

(u)  ' '  Of  being  taken  by  the  insolent  foe, 

And  sold  to  slavery." — Othello,  act  i.  sc.  3. 
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CHAPTEE  V.  (a) 

WAR — DECLARATION    UNNECESSART. 

LI.  The  precise  date  which  marks  the  beginning  of  the 
War  is,  on  account  of  the  change  which  is  then  eifected  in 
the  duties  and  obligations  both  of  belligerent  and  neutral 
States,  a  subject  of  very  great  importance. 

Some  International  Jurists  dwell  upon  the  distinction 
between  a  War  which  is  solemnly^  and  a  War  which  is  not 
solemnly  proclaimed. 

Albericus  Gentilis,  Grotius,  PuffendorfF,  Huberus,  Zouch, 
are  of  opinion  that  every  War  should  be  preceded  by  a 
solemn  declaration ;  though  Gentilis  and  Zouch  think  that 
it  may  be  dispensed  with  in  certain  cases  ;  and  it  certainly 
would  appear  that  Valin  and  Emerigon  considered  hostilities 
not  preceded  by  such  a  declaration  as  little,  if  at  all,  re- 

(a)  Grotius^  1.  iii.  c.  iii.,  De  Bello  Judo  sive  Solenni  Jure  Gentium,, 
uhi  de  Indictlone. 

BynkershoeJc,  Q.  J.  P.  1.  i.  c.  ii.,  Ut  Bellum  sit  legitimum,  Indic- 
tionem  Belli  non  videri  necessariam. 

Heinecc.  El.  ii.  s.  198. 

Vattel,,  1.  iii.  c.  iv. 

Kliiher,  s.  2.  p.  238- 

Hautefeuille,  Des  Droits  et  des  Devoirs  des  Nations  Neutres,  1.  i.  t.  uL 
s.  2.  p.  1. 

Rutherforth,  Inst.  B.  ii.  c.  ix.  ss.  10,  15. 

Wheaton,  Elem.  t.  i.  c.  i.  ss.  6,  7,  8. 

Ward,  An  Enquiry  into  the  Manner  in  which  the  different  Wars  in 
Europe  ham  commenced  during  the  last  two  Centuries ;  to  which  are 
added  the  Authorities  upon  the  Nature  of  a  Modern  Declaration  (pub. 
1805),  a  treatise  full  of  information  on  this  subject. 

Wildman,  Int.  Law,  B.  ii.  pp.  5-8. 
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moved  from  acts  of  piracy.  On  the  other  hand,  Bynkers- 
hoek,  Heineccius,  and  most  modern  publicists,  hold  that  no 
such  solemn  declaration  is  necessary ;  and  any  person  who 
has  read  the  chapter  of  Bynkershoek  on  the  subject,  will 
perceive  that  his  view  is  sustained  both  by  the  reason  of  the 
thing  and  by  the  practice  of  nations. 

In  the  case  of  the  Nayade,  decided  in  the  English  Prize 
Court,  property  was  claimed  by  a  person  professing  to  be  a 
subject  of  Portugal,  and  with  respect  to  the  capture,  it 
was  argued,  that  there  was  nothing  to  show  that  Portugal 
was  at  that  time  at  war  with  France;  that  if  the  Govern- 
ment of  Portugal  submitted  to  suffer  injury  and  indignity 
rather  than  give  a  pretext  to  the  rapacious  ambition  of 
France  by  declaring  War,  merchants  resident  within  that 
country  were  entitled  to  the  benefit  of  a  state  of  peace. 

Lord  Stowell  said  in  his  judgment,^ — "  It  may  be  necessary 
"  to  consider,  in  the  first  place,  the  situation  in  which 
"  Portugal  then  stood.  The  relation  which  that  country 
"  has  borne  towards  France,  at  different  periods,  has  been 
"  extremely  ambiguous.  At  first  there  was  a  wish  on  the 
"  part  of  Portugal  not  to  consider  herself  as  being  at  war 
"  with  France ;  and  if  a  submissive  conduct,  and  a  disposi- 
"  tion  not  to  resent  injuries,  could  have  afforded  protection 
"  against  the  violence  of  France,  she  might  have  escaped. 
"  But  it  is  equally  notorious,  that  all  these  concessions  were 
"  made  without  success,  and  proved  utterly  inefficacious  to 
"  prevent  Portugal  from  being  implicated  in  War  with 
"  France. 

"  In  cases  of  this  kind,  it  is  by  no  means  necessary  that 
"  both  countries  should  declare  War.  Whatever  might  be 
"  the  prostration  and  submissive  demeanour  on  one  side,  if 
"  France  was  unwilling  to  accept  that  submission,  and 
"  persisted  in  attacking  Portugal,  it  was  sufficient ;  and  it 
"  cannot  be  doubted  by  anybody  who  has  attended  to  the 
"  common  state  of  public  affairs,  that  Portugal  was  con- 
"  sidered  as  engaged  in  War  with  France.  Without 
^'adverting    to   particular    instances,    it   is   notorious    and 
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"  evident  from  this  very  case,  that  there  was  a  French 
"  commissary  stationed  at  Lisbon  for  the  regulation  of 
"  French  prisoners.  At  the  time  of  this  transaction, 
"  Portugal  must,  indubitably,  be  taken  to  have  been  at 
"  war  with  France  "  (b). 

And  in  a  later  case  (1813),  in  which  a  question  arose 
with  respect  to  the  neutrality  of  Sweden,  at  the  time  of 
the  seizure  of  American  ships  in  Swedish  waters,  Lord 
Stowell  said,  "  After  this,  a  declaration  of  War  was  issued 
"  by  the  Government  of  Sweden ;  but  it  is  said  that  the 
"  two  countries  were  not,  in  reality,  in  a  state  of  War, 
"  because  the  declaration  was  unilateral  only.  I  am,  how- 
"  ever,  perfectly  clear  that  it  was  not  the  less  a  War  on 
"  that  account,  for  War  may  exist  without  a  declaration  on 
"  either  side.  It  is  so  laid  down  by  the  best  writers  on  the 
"  Law  of  Nations.  A  declaration  of  War  by  one  country 
"  only  is  not,  as  has  been  represented,  a  mere  challenge,  to 
"  be  accepted  or  refused  at  pleasure  by  the  other.  It 
*'  proves  the  existence  of  actual  hostilities  on  one  side  at 
"  least,  and  puts  the  other  party  also  into  a  state  of  War, 
"  though  he  may,  perhaps,  think  proper  to  act  on  the 
"  defensive  only  "  (c). 

LIL  The  argument  derived  from  the  practice  of  nations, 
has  received,  as  will  be  seen,  strong  confirmation  from  the 
precedents  which  have  happened  since  the  period  when 
Bynkershoek  wrote.  We  pass  by,  therefore,  the  continued 
conflicts  between  Queen  Elizabeth  and  Philip  II.,  w^hich 
preceded  the  invasion  of  the  Spanish  Armada  without  any 
declaration,  and,  indeed,  without  any  acknowledgment  of 
War,  only  remarking,  by  the  way,  that  no  such  declaration 
heralded  the  invasion  of  the  Armada  itself.  But  we  must 
observe  that  the  great  Gustavus,  without  any  declaration, 
invaded  the  dominions  of  the  Emperor  of  Germany,  and 
that  he  gave,  as  a  reason  for  so  doing,  the  assistance  which 


(6)  4  C.  Bob.  Adm.  Rep.  253. 

(r)  The  Eliza  Ann,  1  Dod.  Adm.  Rep.  247. 
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the  Emperor  had  afforded  to  his  (Gustavus')  enemy,  the 
King  of  Poland. 

It  is  to  be  remembered  that  this  assistance  had  been  ren- 
dered nearly  a  year  before  the  invasion  of  Germany. 

Loccenius  observes  upon  this  conduct  of  Gustavus  in  a 
remarkable  manner : — "  Csesari  vero  indicere  bellum  rex 
"  non  necessarium  esse  putavit,  quum  vim  sibi  ab  eo  priias, 
"  hand  denuntiatis  armis,  illatam  arcere  natura  ipsa  permit- 
"  teret ;  et  hoc  ipso  satis  denuntiatum  bellum  a  se  esse 
"crederet"  {d). 

We  pass  by,  too,  the  celebrated  Wars  between  the 
English  and  the  Dutch  in  the  seventeenth  century,  carried 
on,  as  Bynkershoek  well  knew,  without  any  previous  de- 
claration. 

It  is  worthy  of  remark,  however,  that  Prince  Kupert,  in 
his  narrative  laid  before  Parliament  (November,  1664), 
says,  that  he  considers  certain  violent  acts  on  the  part  of 
the  Dutch  Admiral,  as  a  denunciation  of  War  against  him. 

LIII.  In  the  War  (1688)  which  ensued  upon  the  League 
of  Augsburg,  Louis  XIV.  marched  to  the  Rhine,  invested 
all,  and  captured  some,  of  the  fortresses  of  the  Palatinate 
before  the  publication  of  his  manifesto  of  War. 

The  great  War  of  the  Spanish  Succession  was  carried  on 
for  many  months  without  any  declaration. 

The  bloody  battle  of  Chiari  was  fought  on  the  1st  Sep- 
tember, 1701 — the  formal  declaration  on  the  part  of  the 
Emperor  was  published  on  the  15th  of  May,  1702,  and  that 
of  the  King  of  France  during  the  month  of  July  in  the 
same  year. 

LIY.  In  1718,  some  years  after  the  Treaty  of  Utrecht, 
England,  resolving  to  prevent  the  invasion  of  Sicily  by 
Spain,  gave  instructions  to  the  Commander  of  her  Mediter- 
ranean fleet  to  repair  to  Spain  and  apprise  the  King  that 
England  would  not  allow  any  further  violation  of  the 
Treaties  by  which  he  was  bound ;  and  that  if  the  invasion 

{d)  L.  viii.  p.  567. 
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was  not  abandoned,  England  would  oppose  Spain  with  all 
her  power. 

Byng,  the  English  Admiral,  repaired  to  Cadiz,  and  sent  his 
despatches  to  Stanhope,  the  English  Ambassador  at  Madrid. 

Spain  was  governed  at  that  time  by  the  profligate  ad- 
venturer Alberoni,  who,  after  a  few  hours'  consideration  of 
the  English  demand,  wrote  a  passionate  answer  to  the  elFect 
that  Byng  might  execute  his  orders ;  and  the  consequence 
was  the  entire  destruction  of  the  Spanish  fleet,  at  Passaro, 
on  the  11th  August,  1718. 

Here  we  have  an  instance  in  which  all  the  requirements 
of  International  Law  were  satisfied  without  any  formal 
declaration  of  War,  and  in  which  the  necessity  of  any  such 
declaration  would,  by  the  intervening  delay,  have  enabled 
Spain  to  destroy  the  ally  whom  the  English  fleet  was  sent 
to  protect. 

The  Spanish  Ambassador,  Monteleone,  at  the  British 
Court,  and  Alberoni,  filled  Europe  with  remonstrances 
against  an  act,  which  they  stigmatised  as  being  "  contrary 
"  to  the  Law  of  Nations,  and  a  breach  of  solemn  Treaties  ;  " 
and  their  language  was  echoed  by  some  of  the  Opposition  to 
Government  in  Parliament;  and  on  this  side  are  to  be 
ranged  the  authorities  derived  from  the  names  of  Walpole, 
Cowper,  and  Bathurst.  But  Sir  Joseph  Jekyll,  though 
not  a  friend  to  the  Government,  expressed  a  sounder  opinion 
upon  the  law  of  the  case,  when  he  said  that  "  he  was  fully 
"  convinced,  that  if  there  was  any  injustice,  it  was  on  the 
"  side  of  the  King  of  Spain ;  and  that  the  conduct  of  His 
"  Majesty  and  his  Ministers  was  entirely  agreeable  to  the 
"  Law  of  Nations,  and  the  rules  of  justice  and  equity." 
Mr.  Ward  (who  gives  a  very  spirited  account  of  the  whole 
transaction)  observes,  that  "his  (Sir  J.  Jekyll's)  conduct 
"  and  opinion  were  by  far  the  most  rational.  No  one 
"  denies,  as  a  general,  unexplained  proposition,  that  it  is 
"  unjust  to  attack,  without  declaration,  or  pending  an 
"  amicable  negotiation.  No  one,  on  the  other  hand,  can 
"  deny    that   there   may    be    specific   circumstances,  which 
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"  may  take  the  matter  out  of  the  general  rule.  In  con» 
"  eluding  the  account  of  this  remarkable  case,  we  must 
"  observe,  that  by  the  fifth  article  of  the  Treaty  of  Madrid, 
"  June  13th,  1721,  it  was  agreed  that  all  the  ships  taken  in 
''  the  battle  of  Passaro,  or  their  values,  should  be  restored. 
"  That  Treaty  stipulated  the  mutual  restitution  of  all  goods, 
"  merchandises,  money,  and  ships  taken  since  the  com- 
"  mencement  of  the  War,  whether  before  or  after  the  decla- 
"  ration;  that  is,  of  all  things,  when  or  wheresoever  taken. 
"  Hence  the  third  article  states,  that  Spain  will  restore 
"  everything,  or  its  value,  that  had  been  seized  in  Europe, 
"or  in  the  West  Indies,  by  virtue  of  the  orders  in  the 
''month  of  September,  1718.  This  was  the  epoch  of  hos- 
"  tilities  on  the  part  of  Spain  "  (e). 

LV.  It  was  the  sad  destiny  of  Spain  to  fall  under  the 
misgovernment  of  Ripperda,  after  she  had  escaped  from 
that  of  Alberoni.  The  mysterious  Treaty  of  Vienna,  in 
1726,  was  almost  the  first  act  of  the  new  Minister,  and  led 
to  a  fresh  disturbance  of  international  relations.  Ripperda 
soon  made  shipwreck  of  his  fortunes  in  the  storm  which  he 
had  raised ;  and  eventually,  as  we  have  seen,  fled  for  refuge 
to  the  English  Ambassador  at  Madrid  (/).  From  this 
refuge  he  was  forcibly  taken ;  the  English  Ambassador 
resented  the  act  as  a  violation  of  ambassadorial  privileges, 
and  while  sharp  remonstrances  were  passing  between  the 
two  Courts,  an  English  fleet  arrived  in  the  Spanish  waters. 
The  Admiral  obtained  permission,  on  the  faith  of  the  exist- 
ing peace,  to  enter  Santona ;  the  Spanish  Minister,  however, 
immediately  wrote  to  the  English  Ambassador,  desiring  him 
to  declare,  "  without  any  equivocation,"  what  were  the  true 
intentions  of  the  British  Admiral.  The  King,  said  he, 
expects  you  to  reply  by  the  return  of  the  messenger ;  and 
if  "  your  Excellency  does  not  immediately  answer,  categori- 


(e)  Ward,  pp.  22-3. 

(/)  Vide  mitCy  vol.  ii.  §  cciv. 
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'•  cally  and  without  equivocation^  his  Majesty  will  take  such 
"  measures,  and  give  such  orders,  as  suit  his  royal  service." 

"  The  import  of  these  words,"  Mr.  Ward  observes,  "  is 
"  always  understood  as  a  conditional  declaration  of  War  "  {g). 

The  English  Ambassador  replied,  that  he  must  commu- 
nicate with  his  own  Sovereign  ;  and  an  answer  was  returned 
from  England  containing  a  list  of  grievances,  and  complain- 
ing that  no  reparation  had  been  offered  for  the  insult  to  the 
Ambassador.  In  the  meantime,  the  illfated  and  ill-used 
Hosier  sailed  with  another  fleet  to  the  West  Indies,  and 
prevented  the  sailing  of  the  galleons  from  Portobello  to 
Spain.  It  is  difficult  to  distinguish  such  conduct  from  open 
War ;  but  it  was  not  till  six  months  afterwards  that  the 
Spanish  Ambassador  at  London  delivered  in  a  memorial  to 
the  Duke  of  Newcastle,  in  which  he  announced,  that  the 
longer  continuance  of  the  squadron  in  the  West  Indies 
would  be  "  a  continuance  of  voluntary  hostilities,  authorised 
"  by  his  Britannic  Majesty.  As  such^^  said  the  Ambassador, 
"  the  King^  my  master,  does  already,  and  will  look  upon 
"  them  ;  he  thinks  himself  justified  to  repel  these  injuries 
"  and  hostilities  with  all  the  power  that  God  has  put  into 
"  his  hands ;  and  he  has  a  right  to  require  the  stipulated 
"  succours  from  his  allies :  he  would  be  glad  to  cultivate 
"  peace,  but  he  neither  can  nor  will  hearken  any  more  to 
*'  any  complaint,  while  his  Britannic  Majesty  shall  be,  with 
"  arms  in  hand,  in  the  dominions  of  Spain,  as  he  effec- 
"  tually  is,  while  his  squadron  is  continued  in  the  West 
"  Indies  "  (A). 

The  King  of  England,  in  his  speech  to  Parliament,  on  the 
17th  of  January,  1727,  stated  that  he  considered  this  language 
to  be  "  little  short  of  a  declaration  of  War."  Nevertheless 
the  squadron  of  Hosier  was  not  withdrawn,  and  the  British 
Ministry  did  not  conceive  that  the  state  of  War  had  begun. 


(g)  Ward,  ih.  pp.  24-5. 
(h)  Ward,  ih.  pp.  26-7. 
Historical  Register,  1727. 
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Spain,  however,  making  no  further  declaration^  immediately 
entered  upon  the  siege  of  Gibraltar ;  protesting,  indeed,  that 
she  did  so  to  preserve  the  tranquillity  of  Europe.  The  lives 
of  many  soldiers  were  lost,  but  England  never  declared  War ; 
though,  six  weeks  after  the  trenches  had  been  opened  at 
Gibraltar,  she  issued  letters  of  reprisal.  Walpole,  however, 
was  at  the  helm  in  England,  and  on  the  15th  of  May,  in  the 
same  year,  made  the  King  observe,  in  his  speech  to  Parlia- 
ment, that,  though  the  attack  of  Gibraltar  put  the  views  of 
Spain  out  of  doubt,  the  love  of  peace  had  hitherto  prevailed 
with  him  to  suspend,  in  some  measure,  his  resentment ;  and, 
instead  of  having  immediate  recourse  to  arms,  to  concur  with 
France  and  Holland  in  making  overtures  of  accommodation, 
which  would  demonstrate  to  whose  ambition  the  calamities 
of  War  were  to  be  imputed,  if  these  just  and  reasonable 
propositions  were  rejected  (i). 

No  War  was  declared.  Walpole  continued  to  negotiate, 
until  the  preliminaries  of  peace  were  signed  at  Vienna,  in  the 
end  of  May,  1727  {k), 

LVI.  The  famous  War  between  England  and  Spain, 
which  grew  out  of  the  story  of  the  guar  das  castas,  and  the 
*'  fable  of  Captain  Jenkins'  years  "  (/),  was  formally  declared, 
though  something  not  unlike  open  hostility  had  previously 
taken  place.  This  War  was  arrested,  for  a  very  short  time,  by 
the  Convencion  del  Sardo,  on  the  I7th  of  January,  1739. 
But,  inasmuch  as  the  sore  subject  of  the  Right  of  Search,  as 
well  as  the  demand  of  Spain  for  payment  of  a  disputed  debt 
by  the  South  Sea  Company,  were  left  unsettled  points,  the 
flames  of  War  were  soon  kindled  again  ;  but  first  came  fresh 
negotiations,  during  which  an  English  fleet  made  a  demon- 
stration in  the  Mediterranean  ;  and  the  Spanish  Minister 
observed,  that  his  master  looked  upon  the  peace  as  at  an  end ; 
that  there  was  no  dependence  upon  the  Court  of  London 


{%)   Ward,  ih.  pp.  27-8. 

{h)  Tindal,  xix.  691. 

{1}  Burke,  vol.  viii.  p.  149,  Letters  on  a  Regicide  Peace. 
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while  tlie  squadron  was  on  the  coast ;  and  that  if  they  did 
not  yield  the  right  of  search,  there  was  no  occasion  for  further 
discussion  (m). 

Negotiation,  however,  continued  ;  and  an  ultimatum  was 
sent  to  Spain,  requiring  her  to  abandon  the  right  of  search. 
She  evaded  an  answer,  and  general  (n)  letters  of  marque  and 
reprisal  were  issued  by  England  on  the  10th  of  July.  Never- 
theless, the  Ministers  of  both  Courts  remained. 

France  offered  mediation ;  and  in  the  midst  of  hostile 
captures,  negotiation  was  continued. 

The  English  Ambassador  at  Madrid  offered  to  revoke  the 
letters,  upon  condition  that  justice  was  done  to  this  country  : 
but  the  King  of  Spain  replied,  with  justice,  that  general 
reprisals  were  War,  which  he  would  repel  with  all  his  power. 
Spanish  reprisals  had  issued  on  the  20th  of  July  ;  but  it  was 
not  till  two  months  after  the  English  letters  of  reprisal,  that 
the  Ambassadors  left  the  Courts  to  which  they  were  accredited ; 
and,  as  an  answer  to  the  Spanish  manifesto.  War  wsiS  formally/ 
declared  by  England  on  the  19th  of  October. 

LVII.  In  this  War  between  England  and  Spain,  France 
after  a  short  time  intervened  as  a  principal ;  for  with  this 
War  became  mixed  up  another,  which  arose  out  of  the  dis- 
puted succession  to  the  inheritance  of  the  House  of  Austria 
upon  the  death  of  Charles  VI.  It  is,  however,  a  most  sin- 
gular circumstance,  that  before  France  openly  intervened  as 
a  principal,  the  battle  of  Dettingen  (1743)  was  fought  be- 
tween French  and  English  troops,  the  latter  commanded  by 
their  King  in  person,  not  only  without  any  declaration  of  War, 
but  while  the  Ambassadors  of  both  countries  were  still  resident 
at  the  respective  Courts.  After  this  battle,  France  entered 
into  a  secret  Treaty  with  Spain,  and  at  the  same  time  assem- 
bled an  army  and  fleet  at  Brest  and  Dunkirk,  in  order  to 
assist  the  Pretender  in  a  descent  upon  England,  whose  son 


(m)  Tindal,  xx.  419. 

Ward,  p.  29. 

(n)  Vide  ante,  p.  20. 
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was  said  to  have  been  present  in  person  at  one  of  these  two 
places.  A  naval  action  had  taken  place  in  the  Mediterranean, 
between  the  English  fleet  on  the  one  side  and  the  Spanish 
and  French  fleets  on  the  other ;  and  it  was  not  till  after 
these  hostilities  by  sea  and  land  had  been  waged,  that  the 
English  Ambassador — for,  most  strange  to  say,  one  was  still 
resident  at  the  Court  of  France — remonstrated  on  the  7th 
of  February,  1747,  and  demanded  the  dismissal  of  the  Pre- 
tender by  virtue  of  Treaties.  He  was  answered,  on  the  14th, 
by  Amelot,  the  French  Minister,  that  when  the  King  of 
England  should  give  satisfaction  for  the  breach  of  those  very 
Treaties,  the  King  of  France  would  explain  himself  upon 
the  subject  of  the  demand  (o). 

Vattel  says  (/>),  that  in  the  last  Treaty  of  Aix-la-Chapelle, 
that  is  to  say,  the  Treaty  of  1748,  between  France  and  Spain 
on  the  one  side,  and  England  on  the  other,  it  was  agreed  that 
all  the  prizes  taken  before  the  declaration  of  War  should  be 
restored.  Now  this  statement  is  one  of  extraordinary  in- 
accuracy ;  for,  in  the  first  place,  there  is  no  mention  of 
declaration  at  all  in  the  article ;  in  the  second  place,  though 
the  article  does  fix  a  time,  after  which  all  prizes  shall  be 
restored,  it  says  nothing  about  a  time  before  which  they  shall 
be  pronounced  illegal ;  and  in  proof  of  this  assertion  the 
article  is  here  given  at  length  : — 

"  Art.  IV.  All  the  prisoners  made  on  the  one  side  and  the 
*'  other,  as  well  by  sea  as  by  land,  and  the  hostages  required 
"  or  given  during  the  War,  and  to  this  day,  shall  be  restored, 
"  without  ransom,  in  six  weeks  at  latest,  to  be  reckoned  from 
"  the  exchange  of  the  ratification  of  the  present  Treaty ; 
''  and  it  shall  be  immediately  proceeded  upon  after  that  ex- 
"  change :  and  all  the  ships  of  war,  as  well  as  merchant- 


(o)  See  this  declaration,  and  the  counter  one  of  England,  in  TindaVs 
Hist.  vol.  xxi.  pp.  28-32. 
Ward,  ih.  p.  31. 

Mahon,  Hist,  of  England,  vol.  iii.  p.  2G7. 
(p)  L.  iii.  c.  iv.  s.  56. 
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"  vessels,  that  shall  have  been  taken  since  the  expiration  of 
"  the  terms  agreed  upon  for  the  cessation  of  hostilities  at 
"  sea,  shall  be,  in  like  manner,  faithfully  restored,  with  all 
"  their  equipages  and  cargoes ;  and  sureties  shall  be  given 
"  on  all  sides  for  payment  of  the  debts  which  the  prisoners  or 
"  hostages  may  have  contracted  in  the  States  where  they 
"  have  been  detained,  until  their  full  discharge  "  {q). 

The  mistake  of  Vattel  is  far  too  important  to  be  passed  by 
without  notice  and  correction,  in  a  treatise  on  International 
Law  ;  for  it  is  justly  observed  by  Mr.  Ward,  that,  before  the 
formal  declaration  was  made  of  that  War,  which  was  termi- 
nated by  the  peace  of  Aix-la-Chapelle,  eight  months  of 
bloody  hostility  had  subsisted,  the  battle  of  Dettingen  had 
been  fought  between  France  and  England  as  auxiliaries,  and 
the  fight  of  Toulon  had  taken  place  as  principals ;  and  it 
is  therefore  manifest  that  if  the  prizes  taken  before  the  de- 
claration had  been  placed  upon  a  different  footing  from  those 
which  were  made  afterwards,  there  would  be  room  for  the 
inference,  not  only  that  Vattel  thought  a  declaration  ex- 
clusively necessary,  but  that  France,  England,  and  Spain 
agreed  with  him  in  the  opinion.  It  should  be  observed,  also, 
that  there  is  nothing  in  the  preliminary  Treaty,  1 9th  April, 
1748,  which  could  have  misled  (r)  Yattel  in  this  matter. 

LVIII.  The  Seven  Years'  War  furnishes  us  with  two 
more  precedents  upon  this  subject: — 


{q)  Chalmers^  Collect,  of  Treaties.,  vol,  i.  pp.  428-9. 

(r)  Mr.  Ward  observes,  that  what  perhaps  led  Vattel  into  the 
mistake  ' '  was  the  frequent  recurrence  in  the  Treaty  of  the  phrase, 
'  everything  shall  be  re-established  on  the  footing  they  were  on  before 
the  War  ; '  and,  in  particular,  the  second  article,  by  which  all  '  effects, 
dignities,  ecclesiastical  benefices,  honours,  and  revenues,  enjoyed  at 
the  commencement  of  the  War,  shall  be  restored,  notwithstanding  all 
dispossessions,  seizures,  or  confiscations  occasioned  by  the  said  War.' 
Vattel  uses  the  word  prizes,  which  generally  means  ships.  But  no 
ships  were  to  be  restored  by  name  ;  nor  could  any  that  had  been  con- 
fiscated by  the  Admiralty  have  been  restored  at  all,  the  right  having 
passed  out  of  the  Crown  and  vested  in  the  captois." — JVard,  ih. 
p.  68,  note. 
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1.  The  War  between  France  and  England,  which  was 
kindled  by  the  disputes  about  the  limits  of  their  possessions 
in  Canada,  and  which  may  be  said  to  have  begun  in  1754, 
was  not  preceded  by  any  declaration  of  War.  On  the 
15th  of  March,  1755,  the  King  announced  to  Parliament 
that  he  had  sent  a  fleet  to  protect  our  American  posses- 
sions against  the  French,  and  the  English  Admiral  had  m- 
structions  to  fight  the  French  fleet  whenever  he  should  meet 
them ;  and  these  instructions  were  communicated  to  the 
French  Ambassador  resident  at  our  Court,  who  replied,  that 
his  master  would  consider  the  first  gun  that  was  fired  as  a 
declaration  of  War.  The  English  Admiral,  shortly  after- 
wards, took  two  ships  of  the  French,  off  the  coast  of  New- 
foundland. 

In  the  meanwhile  open  War  had  been  carried  on  in 
America ;  a  large  number  of  French  merchantmen,  and  one 
74-gun  ship,  fell  into  the  hands  of  the  English ;  yet  we  find 
that  on  the  21st  of  December,  1755,  the  French  Minister 
sent  a  Memorial  to  the  English  Secretary  of  Foreign  Affairs 
complaining  of  the  attack  of  the  English  Admiral  and  the 
cruisers  in  Europe,  and  offering  to  negotiate  with  respect  to 
America,  but  demanding,  as  a  preliminary,  the  restoration  of 
all  prizes,  which  he  said  had  been  piratically  taken.  The 
Spanish  Minister  also  protested,  with  respect  to  these  prizes, 
upon  the  same  ground. 

Mr.  Fox,  the  English  Minister,  replied,  that  nothing  had 
been  done  until  after  the  aggressions  of  the  French  upon  the 
English  in  Canada ;  and  he  justly  repudiated,  as  altogether 
untenable,  the  position  which  France  endeavoured  for  the 
first  time  to  Establish,  that  a  War  in  America  was  to  be 
distinguished  from  a  War  in  Europe,  and,  therefore,  that  the 
captures  in  Europe  made  before  declaration  were  illegal. 
Mr.  Fox  also  justly  rested  the  attack  by  the  English  Admiral 
on  the  law  of  self-defence,  and  pointed  out  the  situation  where 
the  captures  were  made,  as  evidence  that  they  were  taken  in 
a  hostile  enterprise  ;  and  Mr.  Ward  correctly  observe-,  "  He 
"  would  have  done  Avell  to  have  added,  what  alone  must  have 
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"  closed  the  subject,  that  a  decla\'ation  had,  in  effect,  been 
"  niafle  to  the  Ambassador  of  France,  who  had  accepted  the 
"  challenge,  and  knew  all  its  consequences  "  (s). 

A  regular  declaration  of  War  does  not  appear  to  have  been 
made  by  France  before  the  15th  of  May,  1756;  then  en- 
sued five  years  of  one  of  the  most  memorable  Avars  which 
Ens^land  has  ever  carried  on. 

In  17  61,  a  negotiation  called,  from  the  names  of  those 
who  conducted  it,  the  Negotiation  of  Stanley  and  Bussy,  was 
set  on  foot  (t). 

"  By  Article  XI.  of  the  first  Memorial,  presented  by 
"  France,  it  was  demanded,  that  captures  before  the  declara- 
"  tion,  except  Kirufs  ships,  should  be  restored,  or  a  recom- 
"  pence  made,  because  taken  contrary  to  the  Law  of 
"  Nations '\u). 

And  here  it  may  be  remarked,  that  the  exception  proposed 
in  favour  of  merchantmen,  as  contrasted  with  King's  ships, 
is  wholly  at  variance  with  one  of  the  most  fundamental  rules 
of  International  Law,  namely,  that  the  will  of  the  subject  is 
bound  up  in  the  will  of  his  Government  (j-). 

The  answer  to  this  demand  was  perfectly  sound  in  point 
of  reason  and  justice,  and  was  no  doubt  framed  with  the 
advice  of  the  eminent  civilians  who  were  at  that  time  the 
advisers  of  the  Crown. 

"  The  demand  of  restitution  of  captures  before  the  War 
"  cannot  be  admitted,  for  it  is  not  founded  upon  any  par- 
"  ticular  convention,  nor  yet  resulting  from  the  Law  of 
"  Illations;  for  the  right  of  hostilities  does  not  result  from 
"  a  formal  declaration  of  War,  but  from  the  hostilities  which 
"  the  aggressor  first  offered  "  (?/). 

The  soundness  of  the  law  and  the  justness  of  the  reason- 


's) Ward,  ih.  p.  37. 
(t)  Mahon,  vol.  iii.  pp.  346-7. 
(u)  Ann.  Reg.  1761,  p.  260. 
(x)  Vide  ante,  p.  18. 

(y)  Ann.  Reg.   17G1,  art.  x.  Of  A^iswer,  p.  2G3. 
VOL.    III.  H 
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ing  appear  to  have  been  eventually  admitted  by  the  enemy 
himself;  for  though  this  answer  was  dictated  while  the 
genius  and  energy  of  Chatham  presided  over  the  British 
Councils,  yet  even  at  the  Peace  of  Paris  in  1763,  when 
they  had  been  exchanged  for  the  narrow-minded  pedantry 
of  Lord  Bute,  the  restoration  of  these  prizes  was  not  men- 
tioned wdth  respect  to  the  claims  of  France,  but  with  respect 
to  Spain,  who  had  subsequently  become  a  party  to  the 
War  (r).  The  XVI.  Article  contained  the  following  pro- 
visions : — 

"  The  decision  of  the  prizes  made,  in  time  of  peace,  by 
"the  subjects  of  Great  Britain,  on  the  Spaniards,  shall  be 
"referred  to  the  Courts  of  Justice  of  the  Admiralty  of 
"  Great  Britain,  conformably  to  the  rules  established  among 
"  all  nations,  so  that  the  validity  of  the  said  prizes,  between 
"  the  British  and  Spanish  nations,  shall  be  decided  and 
"judged  according  to  the  Law  of  Nations,  and  according  to 
"  Treaties,  in  the  Courts  of  Justice  of  the  nation  who  shall 
"  have  made  the  capture  "  («). 

LIX.  (2.)  The  second  precedert  which  is  furnished  by 
the  Seven  Years'  War,  grows  out  of  the  conduct  of  the 
King  of  Prussia  in  his  invasion  of  the  territories  of  Austria 
and  Saxony,  without  any  previous  declaration  of  War.  His 
conduct  with  respect  to  the  King  of  Saxony  is  so  mixed  up 
with  flagrant  and  indefensible  perfidy,  that  it  affords  little 
instruction  upon  the  legal  question  as  to  the  practice  of 
nations  in  beginning  a  War  without  any  previous  declara- 
tion. But  with  respect  to  Austria  the  case  is  different.  A 
very  clear  account  of  this  transaction  is  thus  given  by  Mr. 
Ward:  — 

"  On  an  inspection  of  the  different  diplomatic  pieces,  pub- 
"  lished  by  each  party,  the  King  of  Prussia's  cause  for  War 


(z)  Lord  Chatliam,  as  is  well  known,  resigned  in  1761,  because  the 
Cabinet  would  not  declare  War  rgainst  Spain,  of  whose  hostile  in- 
tentions they  then  had  abundant  evidence. 

(a)  Art,  xvi.,  Chalmers^  Collect,  of  Treaties^  vol.  i.  p.  477. 
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"  seems  to  have  heen  this.  After  tlie  Peace  of  Dresden,  in 
"  1745,  the  Cabinet  of  Vienna  taking  a  hostile  disposition 
"  on  his  part,  as  a  sort  of  basis,  revived  and  new-modelU  d  a 
"  partition  Treaty  with  Saxony,  by  which,  in  case  of  War, 
"'  and  on  the  supposition  of  conquests,  their  different  shares 
"  of  the  King's  dominions  were  settled  in  due  precision.  A 
"  secret  Convention  was  afterwards  made  with  Russia,  by 
"  which  any  quarrel  between  her  and  the  Court  of  Berlin 
"  was  to  be  considered  as  the  common  cause  of  all  the  Three 
"  Courts.  To  this  Convention  the  partition  Treaty  with 
"  Saxony  was  held  to  be  applicable  ;  and  though  it  was  not 
"  executed  by  the  King  of  Poland,  it  was  only  in  the  fear 
"  that  Prussia  might  discover  it,  and  instantly  make  it  a 
''  cause  for  War.  It  was,  however,  agreed,  that  he  should 
"  be  considered  as  a  party,  as  much  as  if  he  had  actually 
"  signed.  In  pursuance  of  this  alliance,  attempts  were  made 
"  by  Austria  to  bring  on  a  War  between  the  Czarina  and 
"  Prussia,  in  order  that  she  mii2:ht  interfere  without  seemino; 
"  to  be  the  aggressor.  This  had  nearly  succeeded  in  1755, 
"  and  was  only  delayed  from  the  want  of  magazines  in 
"  Livonia,  where  an  army  of  70,000  men  was  ordered  to  be 
"  prepared,  for  the  purpose  of  making  actual  War  in  the 
"  succeeding  year. 

"  Such  seems  to  have  been  the  plan  resolved  upon  by  the 
"  three  Courts,  whose  designs,  with  copies  of  all  the  Treaties 
"  and  instructions,  were  regularly  communicated  by  a  Saxon 
"  secretary  to  the  King.  It  may  be  supposed  that  so  vigilant 
"  a  character  w^as  not  indifferent  to  his  situation.  He  kept 
"  an  eye  on  Livonia,  where  finding  the  Russians  had  begun 
"  to  assemble,  he  marched  an  army  into  Pomerania.  The 
"  Austrians  also  beginning  to  march  troops  into  Bohemia, 
"  he  was  resolved  at  once  to  bring  the  point  to  a  decision. 
"  But  though  fully  prepared,  he  wished  to  avoid  a  War  if 
"  possible,  and  therefore  demanded  of  the  Court  of  Vienna 
"  a  frank  explanation  of  its  views.  The  Empress,  by  the 
"  previous  advice  of  Kaunitz,  resolved  to  elude  the  demand 
"  by  an  answer  neither  sinister  nor  favourable.      She  there- 
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"  fore  replied,  tlmt  in  the  violent  crisis  of  Europe,  it  was  her 
*'  duty  to  take  measures  for  her  security  and  that  of  her 
*'  allies.  This  was  settled  (according  to  Kaunitz's  ow^n 
^'  account  to  Fleming,  the  Saxon  Minister,)  with  a  view  to 
*'  force  the  Kino;  of  Prussia  to  become  the  as^o-ressor,  wdiich 
^*  account  was  also  communicated  to  Berlin.  The  Kinir  vet 
^'  made  another  effort,  and  offered  to  disarm,  if  the  Empress 
*'  would  engage  not  to  attack  him  for  two  years.  To  this 
*'  w^as  required  a  categorical  answer ;  but  proceeding  upon 
"  the  same  principle,  the  Empress  only  returned,  that  the 
"  countries  being  at  peace,  no  such  caution  was  requisite. 
''  Upon  this  evasion,  coupled  with  a  knowledge  of  the 
"  motives  upon  which  it  was  concerted,  the  King  signified 
"  to  the  Court  of  Vienna  that  he  should  consider  the  answer 
"  as  a  declaration  of  War  (d)  ;  and  his  armies,  without  fur- 
*'  ther  form,  or  waiting  for  the  departure  of  his  Ambassador, 
*'  instantly  commenced  hostilities"  (c). 

LX.  To  the  conduct  of  France  in  forming  an  alliance 
(in  1778)  with  the  revolted  "North  American  colonists  of 
Great  Britain,  attention  has  been  already  drawn  in  an  early 
part  of  this  work  (d),  and  it  has  been  said,  perhaps  with- 
out sufficient  precision  of  language,  and  in  too  popular  a 
manner,  that  this  conduct  "  w^as  immediately  followed  by  a 
'"  declaration  of  War  on  the  part  of  Great  Britain  against 
"  France." 

It  would  have  been  more  correct  to  say  that  it  was  fol- 
lowed by  the  withdrawal  of  the  English  Ambassador,  and 
the  communication  of  a  message  from  the  Crown  to  Parlia- 
ment, as  follows : — "  His  Majesty,  having  been  informed, 
"  by  order  of  the  French  King,  that  a  Treaty  of  Amity  and 
"  Commerce  has  been  siirned  between  the  Court  of  France 


(6)  (Euvres  du  Eoi  de  Friisse,  Guerre  de  S^ptAris,  i.  46.  See  also,  for 
all  the  documents,  Mem.  Balsonne,  dr..^  avec  les  Piecca  Justif  catives 
(publislied  by  the  Court  of  Berlin). 

(c)  Ward,  pp.  40-1. 

(d)  Vide  ante,  vol,  ii.  §  xv. 
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"  and  certain  persons  employed  by  His  Majesty's  revolted 
"  subjects  in  North  America,  has  judged  it  necessary  to 
"  direct  that  a  copy  of  the  declaration  delivered  by  the 
*'  French  Ambassador  to  Lord  Viscount  Weymouth,  be  laid 
*'  before  the  House  of  Commons  ;  and,  at  the  same  time,  to 
"  acquaint  them,  that  His  Majesty  has  thought  proper,  in 
"  consequence  of  this  offensive  communication  on  the  part 
"  of  the  Court  of  France,  to  send  orders  to  his  Ambassador 
"  to  withdraw  from  that  Court. 

"  His  Majesty  is  persuaded,  that  the  justice  and  good 
"  faith  of  his  conduct  towards  foreign  Powers,  and  the  sin- 
"  cerity  of  his  wishes  to  preserve  the  tranquillity  of  Europe, 
"  will  be  acknowledged  by  all  the  world  ;  and  his  Majesty 
''  trusts,  that  he  shall  not  stand  responsible  for  the  disturb- 
"  ance  of  that  tranquillity,  if  he  should  find  himself  called 
"  upon  to  resent  so  unprovoked  and  so  unjust  an  aggression 
"  on  the  honour  of  his  crown,  and  the  essential  interests  of 
"  his  kingdoms,  contrary  to  the  most  solemn  assurances, 
"  subversive  of  the  Law  of  Nations,  and  injurious  to  the 
"  rights  of  every  Sovereign  Power  in  Europe  "  (e), 

A  doubtful  state  of  thino;s  ensued,  fluctuatinnr  between 
Peace  and  War  ;  for  in  spite  of  the  remonstrance  of  some  of 
the  wisest  statesmen  of  Great  Britain  (y), — a  remonstrance 
which  subsequent  events  well  justified, — the  French  Medi- 
terranean fleet  was  allowed  to  proceed  to  Amevica,  where  it 
arrived  in  July,  1778  ;  there  engagements  took  place  be- 
tween the  English  and  French  ships,  though  no  declaration 
of  War  was  then  known  to  have  been  issued.  In  the  mean- 
while the  Channel  fleet  of  England,  under  Admiral  Keppel, 
came  into  collision  with  the  naval  forces  of  France. 

The  English  Admiral's  situation  (observes  the  writer  {g) 
of  the  History  of  England  in  the  Annual  Register  of 
1779)  {li)  was  nice  and  difficult.     War  had  not  been  de- 

(e)  Ann.  Reg.  1778,  p.  290. 

(/)  Almon'a  Debates  in  Parlicmient,  voL  viii.  pp.  292,  804  ;  vol.  x. 
p.  100. 

('/)  Probably  3Ir.  Burke. 
(/<)  P.  58. 
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clared,  nor  even  reprisals  ordered.  It  was,  however,  neces- 
sary to  stop  these  frigates,  as  well  in  order  to  obtain 
intelligence  as  to  prevent  intelligence  being  conveyed.  In- 
deed, it  seemed  a  matter  of  indispensable  necessity  not  to 
miss  the  opportunity  of  acquiring  some  knowledge  of  the 
state,  situation,  and  views  of  the  enemy.  But  that  fluctua- 
tion of  counsels,  which,  as  has  been  stated,  seemed  to  prevail 
at  that  time,  joined  to  the  peculiar  circumstances  of  the 
Admiral's  political  situation,  rendered  any  strong  measure 
exceedingly  hazardous.  He  might  have  been  disavowed, 
and  a  War  with  France  miMit  be  charoed  to  his  rashness, 
or  t'j  the  views  and  principles  of  his  party.  In  this  dilemma, 
the  Admiral  determined  to  pursue  that  line  of  conduct  which 
he  deemed  right,  and  to  abide  the  consequences.  The  sub- 
sequent behaviour  of  the  French  frigates  seemed  calculated 
to  aiford  a  justification  for  any  measure  of  violence  which 
he  could  have  adopted ;  and  the  celebrated  action  between 
La  Belle  Poule  and  the  Arethusa,  and  the  capture  of  the 
Licoriie  {i),  took  place  off  Brest  on  the  l7th  June,  1778; 
and  then  "  the  Fiench  King  made  use  of  the  engagement 
"  with  the  Belle  Poule,  and  the  taking  of  the  other  frigates. 


(i)  Mr.  Ward  thus  abridges  the  account  given  in  the  Annual 
Reijister  :  "  The  latter  (the  Belle  PomIp)  was  pursued  out  of  sight  of  the 
fleet  by  the  Arcthusa  frigate,  and  refusing  to  return  to  speak  with  the 
English  Admiral,  an  action  of  great  gallantry  and  desperation  was 
fought  on  the  very  coast  of  France,  by  favour  of  which  the  Bdle  Poule 
escaped,  after  losing,  by  her  own  account,  ninety-nine  men  in  killed 
and  wounded.  The  Licorne  was  brought  under  the  admiral's  stern  in 
the  night,  her  captain  treated  with  every  sort  of  civility,  and  orders 
were  issued  that  he  should  be  attended  without  the  least  molestation 
till  the  morning.  When  that  arrived,  a  shot  being  fired  across  his 
way,  to  keep  him  steady  in  his  course,  he  poured  his  broadside  into 
the  America,  at  the  very  moment  when  her  commander,  Lord  Longford, 
was  speaking  to  him  on  the  gunwale,  in  the  most  friendly  terms,  and 
instantly  struck  his  colours.  The  Pallas,  another  French  frigate,  which 
hove  in  sight,  was  detained,  in  consequence  of  the  hostility  and  bad 
conduct  of  the  Licorne,  but  many  merchantmen  were  allowed  to  pass 
unmolested  ;  and  the  admiral  then  learning  the  immense  superiority 
of  the  enemy's  force,  returned  into  port." — Ward,  p.  40.  Ann.  Beg. 
1770,  pp.  59  -CO. 
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"  as  tlie  osteusible  ground  for  Issuing  out  orders  for  reprisal 
*'  on  the  ships  of  Great  Britain;  and  the  ordinance  for  the 
'*  distribution  of  prizes^  which^  as  we  have  already  observed, 
"  had  been  passed  a  considerable  time  before,  although 
"  hitherto  kept  dormant,  was  now  immediately  published. 
"  Similar  measures  were  likewise  pursued  in  England,  as 
"  soon  as  the  account  of  these  transactions  was  received. 
"  Thus  iiothino;  of  War  was  wantino^  between  the  two 
*'  nations,  excepting  merely  its  name,  or  rather  the  formality 
"  of  the  proclamation  "  (^). 

The  French  King  complained  that  the  Law  of  Nations 
had  been  violated,  because  there  had  been  no  declaration  of 
War  previously  to  the  naval  actions  which  we  have  men- 
tioned. Now  it  is  remarkable  that  the  French  King  wrote 
to  his  admiral  on  June  5th,  before  a  shot  had  been  fired,  to 
express  a  hope  that  the  enemy  would  grant  the  same  im- 
munity to  his  fisheries,  which  he  then  promised  to  those  of 
the  English.  But  never,  in  truth,  was  a  more  groundless 
complaint  published  to  the  world. 

France  had  declared  War  when  she  announced  her  Treaty 
with  the  rebellious  subjects — for  such  at  that  time  they  were 
— of  Great  Britain,  when  she  sent  her  fleet  to  America  with 
orders  which  could  not  fail  to  lead  to  open  hostilities  ;  she 
had  declared  War  when  she  recalled  her  Ambassador ;  and 
no  one  cognisant  of  the  principles  of  International  Law 
can  seriously  doubt  that  it  was  perfectly  competent  to 
England,  upon  the  announcement  of  that  Treaty  and 
the  withdrawal  of  her  Ambassador,  to  have  immediately 
commenced  open  hostilities,  or  to  have  adopted  the  pre- 
ventive measure  of  embargo.  It  was  simj^ly  a  question  of 
discretion  on  the  part  of  England  as  to  the  moment  at  which, 
she  would  choose  to  order  the  first  cannon  to  be  fired,- — a 
discretion  which  the  timidity  and  bad  judgment  of  her  coun- 
cillors caused  her  to  exercise  in  the  manner  least  injurious 
to  her  enemy. 

(/j    Ann.  Reg.  1770,  p.  03. 
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LXT.  The  War  of  tbe  French  Kevolution  was  not  pre- 
ceded by  any  formal  declaration  between  England  and 
France.  On  tbe  31st  of  December,  1792,  Lord  Grenville 
wrote  to  M.  Chauvelln :  "  If  France  is  really  desirous  of 
"  maintaining  friendship  and  peace  with  England,  she  must 
*'  show  herself  disposed  to  renounce  ber  views  of  aggression 
''  and  aggrandisement,  and  to  confine  berself  witbin  ber 
"^  own  territory,  witbout  insulting  otber  Governments, 
"  witbout  disturbing  their  tranquillity,  witbout  violating 
"  their  rights  "  (/). 

To  this  tbe  Frencb  Executive  replied :  "  If  her  (England's) 
"  explanations  are  yet  insufficient,  and  if  we  are  yet  obliged 
"  to  bear  a  haughty  language, — if  hostile  preparations  are 
"  yet  continued  in  the  English  ports,  after  having  exhausted 
"  every  means  to  preserve  peace, — we  will  prepare  for  War, 
''  with  a  sense  of  the  justice  of  our  cause,  and  of  our  efforts 
"  to  avoid  this  extremity.  We  will  fight  tbe  English,  whom 
"  we  esteem,  with  regret,  but  without  fear  "  (m). 

Tbe  English  Ambassador  was  withdrawn,  and  tbe  French 
Ambassador  dismissed  ;  and  after  all  these  proceedings  there 
can  be  no  doubt  that  the  vote  of  War  by  tbe  National 
Assembly  of  France,  and  tbe  seizure  of  English  property, 
were  perfectly  justifiable  in  point  of  form. 

LXII.  Mr.  Ward  observes,  that  in  tbe  short  War  with 
tbe  NortliGrn  Confederacy  in  1801,  after  much  discussion  and 
mutual  embargoes.  Sir  Hyde  Parker,  at  the  mouth  of  the 
cannon,  acquainted  tbe  Commandant  of  Cronenberg,  that 
be  should  consider  the  first  s^un  that  was  fired  as  a  declaration 
of  War. 

LXIII.  In  the  War  of  1812,  between  tbe  North  Ameri- 
can United  States  and  England,bostilities  were  immediately 
begun  on  tbe  part  of  tlie  United  States  as  soon  as  tbe  Act 
of  Congress  was  passed,  witbout  waiting  to  communicate  to 
the  Engbsh  Government  any  no^-ice  of  their  intentions  (n). 


(I)  Ann.  Leg.  1793,  p.  118. 
(m)  Ann.  Raj.  1703,  p.  122. 
(ii)  1  KeiiVs  Com  in.  54. 
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LXIV.  The  last  War  between  llussia  and  Eiic-land  was 
preceded  by  every  possible  formality,  and  waged  with  an 
unexampled  leniency  towards  the  goods  and  persons  of  tlie 
subjects  of  the  enemy 

The  instances  which  have  been  adduced  are  sufficient  in 
])oint  of  number  and  magnitude,  to  show  that  so  far  as  the 
practice  of  nations  is  concerned,  a  precedent  declaration  of 
War  is  not  ex  dehito  jiistiti(E  infer  Gentes. 

LXV.  We  have  now  examined,  upon  this  question  of 
the  necessity  of  a  formal  declaration  of  War,  two  of  the 
acknowledged  sources  of  International  Law,  namely,  the 
Avtliority  of  Jurists,  and  the  Practice  of  Nations ;  and  if 
we  consider  the  Reason  of  the  Thing  (o),  another  and  prin- 
cipal source  of  this  jurisprudence,  it  will  be  found  to  support 
the  view  which  has  been  taken  in  the  foregoing  pages.  For 
what  does  the  reason  of  tlie  thing  require  as  a  preliminary  to 
actual  War?  Not  that  the  party  compelled  to  seek  redress 
should  afford  his  enemy,  the  wrong-doer,  an  opportunity  of 
strengthening  himself  in  his  injustice  (/?)  ;  and  even,  taking 
the  other  supposition,  that  both  parties  conceived  themselves 
to  be  fully  in  the  right,  no  analogy  of  private  jurisprudence 
suL^gests  that  the  one  party  should  concede  to  the  other  any 
advantage  in  the  lawsuit,  whether  it  be  that  of  evading  the 
tribunal  or  of  mending  his  case ;    the  truth  is,  that  good 


(o)  Vide  ante,  vol.  i.  pt.  i.  c.  iii. 

{p)  And  so  Vattel,  who  is  sometimes  cited  as  an  authority  for  tlie 
necessity  of  the  declaration,  observes  : — "  Le  droit  des  gens  n'impose 
point  I'obligation  de  de'clarer  la  guerre  pour  laisser  a  I'ennemi  le  temps 
de  se  pre'parer  a  une  injuste  defensive.  II  est  done  perniis  de  faire  sa 
declaration  seulement  lorsque  I'on  est  arrive  sur  la  frontiere  avec  une 
armee,  et  meme  apres  que  I'on  est  entre  dans  les  terres  de  I'ennemi, 
et  que  I'on  y  a  occupe  un  poste  avantageux,  toutefois  avant  que  de 
commettre  aucune  hostilite.  Car  de  cette  maniere,  on  pourvoit  a  sa 
propre  siirete,  et  on  atteint  egalement  le  but  de  la  declaration  de 
guerre,  qui  est  de  donner  encore  a  un  injuste  adversaire  le  moyen  de 
rentrer  serieusemeni  en  lui-meme,  et  d'eviter  les  horreurs  de  la  guerre, 
en  faisant  justice.  Le  genereux  Henri  IV.  en  usa  de  cotte  maniere 
envers  Charlcs-Eiumaniiel,  due  do  Savoic,  cjui  avait  lasse  sa  patience 
l)ar  des  nt'gociatious  vaiues  et  frauduleuaes." — L.  iii.  c.  iv.  s.  00. 
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faith  and  the  general  interests  of  the  society  of  States  re- 
quire that  when  one  member  of  it  is  about  to  exchange 
friendly  for  belligerent  relations  with  another,  he  should  not 
do  so  until  fair  and  reasonable  notice  of  his  intentions  has 
been  communicated,  "^  et  quidcm'^  (to  adopt  the  words  of 
Grotius)  ''ita  decretum  publice  ut  ejus  rei  significatio  ab 
"  altera  partium  alteri  facta  sit "  {q).  n  v    ^     ' 

The  channel  of  communication  is,  after  all,  of  little  im- 
portance, whether  it  be  through  a  demand  accompanied  by 
a  direct  intimation  that  upon  its  refusal  recourse  would  be 
had  to  War;  or  whether  that  intimation  may  be  indirectly 
«uagested  by  the  nature  of  the  demand  itself,  and  the  sur- 
rounding circumstances  of  the  case,  among  which  circum- 
stances "considerable  weight  must  be  ascribed  to  the  with- 
drawal of  the  ambassador  (r). 

And  this  is,  after  all,  the  conclusion  to  which  a  caretul 
investio-ation  of  all  the  passages  upon  the  subject  m  Grotius 
{s)  ancf  Vattel  would  lead  us ;  for  we  must  always  distin- 

(r)  ^e  'Bcmneml  insists  on  the  necessity  of  a  declaration  hut  he  says  : 
-  Quant  a  la  forme  des  declarations  de  guerre,  elle  a  vane  :  1  essentie 
est  qu'elles  soient  connues,  ou  ccn.ee.  connu.s,  par  1  ennemi  avan    k 
hostilites.     Elle  doit  etre  notitiee  aux  puissances  neutres.  -Instit.  ae 
la  Nature  et  des  Gens,  t.  ii.  1.  hi.  c.  ii.  s.  2.  , .  -, 

(,,  (Jrota  says  :  "  Ut  bellum  .oUnne  sit  ex  jure  gentmm,  duo  requi- 
runtur  :  primum  ut  geratur  utrimque  auctore  eo,  qui  summam  potes- 
atem  habeat  in  civitete  ;  deinde  ut  ritu.  «,«*».  «&.(  de  quibus 
ateuL  m  »o  J.c«."-L.  i.  3,  4.  And  yet,  in  sua  loco,  lie  describes  no 
l,frtic„lar  ceremonial,  and  expressly  reject,  the  notion  of  «-- Ijemg 
iny  necessity  for  observing  the  ceremonies  of  the  Fec«d  ic»,  or  nKleed 
toJa  hdlnZoUnne  at  all,  which,  indeed,  had  fallen  into  desuetude  long 
before  the  passages  were  inserted  m  the  Digest.  Gro  "«  goes  on  to 
s  w  "  Sed ut  justum  hocsignificatu  bellum  sit,  nonsuflic.t  m ter  smnmas 
rtrimque  potentates  geri,  sed  oportet,  ut  audivimus,  ut  et  pubhce  decre- 
tum sLtquidemita  decretum,  utejus  rei  significatio  ab  altera  partnun 
alteri  facta  sit,  unde  promulgata  pnriia  dixit  Ennius.  -L.  mo,  i>. 

He  then  cites  CkL,  as  saying,  "  NuUu.n  bellum  esse  jus  um  nis. 
„uod  ant  rebus  repetitis  yeratm;  aut  denuuUatmn  ante  sit  et  inclictum. 
This  is  exactly  the  doctrine  in  the  text  ■.  War  must  be  after  satisfac- 
tion demanded-ie6».  r.pelHi..     And  Grotius  says  that  when  the  W 
is  waged  to  repel  aggression  or  to  repel  an  actual  ollonder,       nulla 
requiritur  denuntiatio."— L.  in.  c.  3,  (J. 
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giiish  between  the  necessity  of  2i  declaration  of  War,  previous 
to  the  commencerQent  of  hostilities,  and  the  necessity  of  some 
public  proclamation  or  manifesto,  accompanying  hostilities 
when  commenced  ;  such  a  manifesto  might  perhaps  well 
satisfy  the  indictio  or  the  denuntiatio  of  Grotius,  but  at  all 
events  it  is  imperative,  upon  two  grounds  :  first,  in  order 
that  the  other  members  of  the  society  of  States  may  be 
apprised  of  the  reasons  wdiich  have  necessitated  a  recourse 
to  War,  that  is,  to  a  state  of  things  which  must  greatly 
affect  their  rights  and  their  duties,  '^  Inter  pell  at  io  requii'itur, 
*'  qua  constet  alio  modo  fieri  nequire  ut  nostrum  aut 
*'  nobis  debitum  consequamur ;  "  and,  secondly,  in  order  that 
the  subjects  of  the  belligerents  may  be  duly  acquainted  with 
an  event  which  brings  with  it  new  obligations  on  their  part 
towards  their  Government,  "  C09terum  jure  gentium  ad 
*'  effcctus  illos  peculiares  omnibus  casibus  requiritur  denvn- 
*'  tiatio,  non  utrimque,  sed  ab  altera  partium."  Barbeyrac 
conceives  that  Grotius  intends  by  these  words  "  the  right  of 
*'  appropriating  what  is  captured  from  the  enemy,"  which 
right,  as  he  truly  observes,  cannot,  as  a  matter  of  Inter- 
national Law,  be  aifected  by  the  fact  of  a  declaration. 
And  here  must  be  repeated  an  observation  made  in  an  earlier 
])art  of  this  work,  with  respect  to  one  great  advantage  to 
the  general  commonwealth  of  nations  which  flows  from 
these  manifestoes,  namely,  that  they  frequently  contain, 
not  only  expositions  of  the  causes  which  have  led  to  this 
result,  but  also  a  defence  of  the  conduct  of  the  Government, 
founded  upon  a  reference  to  the  principles  of  International 
Law,  whether  in  declaring  an  oflTensive  or  a  defensive  War. 
These  public  documents  furnish,  at  all  events,  decisive  evi- 
dence against  nny  State  which  afterwards  departs,  from  the 
piinciples  which  it  has  thus  deliberately  and  solemnly  in- 
voked ;  and  in  every  case  they  clearly  recognise  the  fact, 
that  a  system  of  law  does  exist,  which  ovght  to  regulate  and 
control  the  international  relations  of  every  State  (/). 


(M    Vide  (nilr,  vol.  i.  ^  Iv, 
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It  should  be  observed,  before  this  subject  be  dismissed, 
tliat,  according  to  Yattel  (?/),  the  War  might  laivfulh/  com- 
mence immediately  dSiQV  the  declaration^ — a  concession  which 
reduces  the  supposed  necessity  of  it  to  a  practical  absurdity. 
If  a  State  may  march  an  army  to  the  frontiers  of  a  State, 
declare  War,  and  enter  the  borders  of  the  State  the  next 
minute,  no  one  object  of  a  declaration  is  attained  which  is 
not  equally  attained  by  a  promulgation  at  home,  or  by  any 
other  means  of  givino;  notice  of  hostile  intentions  ;  and  here 
Bynkershoek's  (:i')  question  must  be  answered,  "  Quid  enim 
"  a  VI  distat  negata  petitio  ?  "  The  refusal  sufficiently  puts 
the  refusing  State  upon  its  guard. 

LXVI.  It  remains  to  notice  the  doctrine  of  the  Puhlic 
Law  of  England  upon  this  question. 

Lord  Chief  Justice  Hale,  after  speaking  of  the  cere- 
monies attendant  on  a  Solemn  War,  observes,  "  Whether 
'*  these  handsome  methods  be  observed  or  not,  yet  if  de  facto 
"  there  be  a  War  between  Princes,  they  and  tkeir  subjects 
"  are  in  a  state  of  hostility,  and  they  are  in  the  condition  of 


(n)  ' '  Comme  il  est  possible  que  la  crainte  presente  de  nos  armea  fasse 
impression  sur  I'esprit  de  notre  adversaiie^  et  I'oblige  a  nous  rendre 
justice,  nous  devons  encore  ce  management  a  I'humanite,  etsurtout  au 
sang  et  au  repos  des  sujets,  de  declarer  a  cette  nation  in  juste,  ou  a  son 
conducteur,  que  nous  allons  enfin  recourir  au  dernier  remede,  'dfc  em- 
l>loyer  la  force  ouverte  pour  le  mettre  a  la  raison.  C'est  ce  qu'on 
a2>pelle  declarer  la  guerre.^' — L.  iii.  c.  iv.  s.  61. 

And  to  this  he  adds,  in  a  subsequent  passage  :  "  11  faut  que  la  de- 
claration de  guerre  soit  connue  de  celui  a  qui  elle  s'adresse..  C'est 
tout  ce  qu'exige  le  droit  des  gens  naturel.  Cependant,  si  la  coutume 
y  a  introduit  quelques  formalites,  les  nations  qui,  en  adoptant  ia  cou- 
tume, ont  donne  a  ces  formalites  un  consentement  tacite,  sont.  obligees 
de  les  observer,  tant  qu'elles  n'y  ont  pas  renonce  publiquement. 
Autrefois  les  puissances  de  I'Europe  envoyaient  des  herauts  ou  des 
ambassadeurs  pour  declarer  la  guerre  ;  aujourd'hui  on  se  contente  de 
la  faire  publier  dans  la  capitate,  dans  les  principales  villes,  ou  sur  la 
frontiere  ;  on  repand  des  manifestes,  et  la  communication,  devenue  si 
prompte  et  si  facile  depuis  I'etabliseement  des  postes,  en  porte  bicntot 
la  nouvelle  de  tous  cot.s."— L.  iii.  c.  iv.  s.  55. 

(x)   Uhi  aupra. 
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"  enemies  (liostcs)  to  each  other;  but  now  for  the  most  part 
**  these  antient  solemnities  are  antiquated  "  (?/). 

The  learned  Judge  goes  on  to  say  that  "  a  general  War  is 
"  of  two  kinds  :  helium  solemniter  denuntiat.um^  or  helium  non 
*'  solemniter  dennntiatum.  The  former  sort  of  War  is  Avhen 
"  War  is  solemnly  declared  or  proclaimed  by  our  King 
*^  against  another  Prince  or  State ;  thus  after  the  pacifica- 
''  tion  between  the  King  and  the  Dutch  at  Breda,  upon  new 
'•'  injuries  done  to  us  by  the  Dutch,  the  King  by  his  printed 
"  declaration,  1671,  declared  War  against  them;  and  this  is 
"  the  most  formal  solemnity  of  a  War  that  is  now  in  use. 

"  A  War  that  is  non  solemniter  dennntiatum  is,  when  two 
"  nations  slip  suddenly  into  a  War  without  any  solemnity ; 
"  and  this  ordinarily  happeneth  among  us.  The  first  Dutch 
"  War  w^as  a  real  War,  and  yet  it  began  barely  upon  general 
"  letters  of  marque.  Again,  if  a  foreign  Prince  invades 
"  our  coast,  or  sets  upon  the  King's  navy  at  sea,  Isereupon 
"  a  real,  though  not  a  solemn  War,  may,  and  hath  formerly 
"  arisen,  and  therefore,  to  prove  a  nation  to  be  in  enmity  to 
'•  England,  or  to  prove  a  person  to  be  an  alien  enemy,  there 
"  is  no  necessity  of  showing  any  War  proclaimed,  but  it 
"  may  be  averred,  and  so  put  upon  trial  by  the  country, 
"whether  there  was  a  War  or  not;  and  therefore,  p.  31 
"  Eliz,  in  Justice  Oweris  Reports  (z)^  in  an  action  of  debt, 
*•'  the  defendant  pleaded  that  the  plaintiff  was  an  alien,  born 
''  in  Gaunt  under  the  obedience  of  the  King  of  Spain, 
'*■  enemy  of  the  Queen  :  the  plea  was  ruled  good,  though  he 
'•  showed  not  that  any  War  was  proclaimed  between  the 
"two  realms;  and  according  is  the  pleading,  7  E.  4.  13. 
"  RasteVs  Entries^  Trespass  per  Alien  (a). 

"  And  in  very  deed  there  was  a  state  of  War  between 
"  the  Crowns  of  England  and  Spain,  and  the  Si)aniards  were 
"  actual  enemies,  es])ecially  after  the  attempt  of  invasion  in 


(y)  Hale's  Pleas  of  the  Croirn,  vol.  i.  p.  162. 

{z)  Owen,  45. 

{a)  RadcVs  Ent.  pp.  005.  d.,  252.  b. 
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"  88,  by  the  Spaiiisli  Armada^  and  yet  there  was  no  War 
"  declared  or  proclaimed  between  the  two  Crowns,  as 
"appears  by  Camden,  sub  anno  31  {b\  ibidem  p.  404,  et 
"  ibidem  p.  466  (c)  ;  so  that  a  state  of  War  may  be  between 
''  two  kingdoms  without  any  proclamation  or  indication 
"  thereof,  or  other  matter  of  record  to  prove  it. 

"  And  therefore  in  the  case  in  question  touching  treason, 
"  it  shall  upon  the  trial  be  inquired  by  the  jury,  whether 
"  the  person,  to  whom  the  party  indicated  adhered,  were  an 
"  enemy  or  not,  and,  in  order  to  that,  whether  there  were 
"  a  War  between  the  Kinoj  of  Encrland  and  that  other 
"  Prince  Avhereunto  the  party  adheres.  This  is  purely  a 
"  question  of  fact,  and  triable  by  the  jury,  and  accordingly 
"is  the  book  19  ^.  4.  6.  ;  and  the  reason  is  plain,  because 
"  it  may  fall  out,  that  thouo;h  there  w^re  a  lea2:ue  between 
^'  tlie  King  of  England  and  a  foreign  Prince,  yet  the  War 
"  may  be  begun  by  the  foreign  Prince.  Again,  suppose  we, 
"  that  the  Kino^  of  England  and  the  Kino;  of  France  be  in 
"  league,  and  no  breach  thereof  be t^veen  the  two  Kings,  yet 
"  if  a  subject  born  of  the  King  of  France  makes  War  upon 
*'  the  King  of  England,  a  subject  of  the  King  of  England 
"  adhering  to  him  is  a  traitor  within  this  law,  and  yet  the 
"  Frenchman  that  made  the  War  is  not  a  traitor  bat  an 
"  enemy,  and  shall  be  dealt  with  as  an  enemy  by  martial 
"  law,  if  taken ;  this  was  the  case  of  the  Duke  of  Norfolk 
"  adhering  to  the  Lord  Herise,  a  subject  of  the  King  of 
"  Scots,  in  amity  with  Queen  Elizabeth,  tliat  made  an 
"  actual  invasion  upon  England  without  the  King's  commis- 
*'  sion  (d)  :  so  that  an  enemy  extends  further  than  a  King  or 

(6)  Viz.  1588. 

(c)  Sub  anno  '•592. 

(d)  M.  13  &  14  Elizabeth,  Co.  P.  C.  p.  11. 

Camdeii's  Elizabeth,  suh  anno  1571,  and  also  1572,  in  principio. 
14  Elizabeth,  p.  175,  and  the  case  of  Perl-in  Warbed:,  a  Frenchman, 
7  Cokeys  Reports. 

Calvin's  case,  6  Dyer's  Reports,  p.  145,  n.  (a). 
Sherhfs  case,  7  Col'e's  Reports. 
Calvi)is  case,  ib.  (3,  n.  (a). 
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"  State  in  enmity,  namely,  an  alien  coming  into  England  in 
"  h(istility  "  (e). 

Mr.  Justice  Blackstone,  after  commenting  upon  the  rule 
of  tlie  Komnn  Law  (f),  which  distinguishes  enemies  from 
robbers,  aird  upon  the  reasoning  of  Grotius  with  respect  to  a 
declaration  of  War,  goes  on  to  say,  "  So  that,  in  order  to 
"  make  a  war  completely  effectual,  it  is  necessary  with  us  in 
"  England  that  it  be  publicly  declared  and  duly  proclaimed 
"  by  the  sovereign's  authority  ;  and  then  all  parts  of  both 
"  the  contending  nations,  from  the  highest  to  the  lowest,  are 
^' bound  by  it"(//). 

The  English  Courts  have  holden  that  they  will  take 
judicial  notice  that  a  War  exists  betAveen  this  country  and 
a  foreign  State,  such  War  having  been  re  'ognised  in  dif- 
ferent Acts  of  Parliament ;  and,  therefore,  that  an  allegation 
to  this  effect  need  not  be  proved  (It), 

The  English  Courts  have  also  holden  that  the  public 
acts  of  Government,  and  acts  by  the  King  in  his  political 
capacity,  are  commonly  announced  in  the  Gazette,  published 
by  the  authority  of  the  Crown ;  and  of  such  acts  the 
Gazette  Is  admitted  in  Courts  of  Justice  to  be  good  evidence. 
A  proclamation  for  reprisals,  published  in  the  Gazette,  is 
evidence  of  an  existing  War.  Proclamations  for  a  public 
peace,  or  for  the  performance  of  a  quarantine,  and  any  acts 
done  by  or  to  the  King  in  his  regal  character,  may  be 
proved  in  this  manner  ;  and  upon  the  same  principle,  articles 


(e)  Hah,  pp.  163-4. 

(/)  "  Hostes  sunt,  quibus  bellum  publice  populiis  Romanus  decrevit, 
vel  ipsi  populo  Romano  ;  ceteri  latrunculi  vel  praidones  appellantiir. 
Et  ideo  qui  a  latronibus  captus  est,  servus  latronum  non  est,  nee  post- 
liminium illi  necessarium  est.  Ab  hostibus  autem  captus,  ut  puta  a 
Germanis  et  Parthis,  et  servus  est  hostium,  et  postliminio  statum 
pristinum  recuperat."— Di(/.  xlix.  t.  xv.  s.  24. 

' '  Hostes  hi  sunt,  qui  nobis,  aut  quibus  nos  publice  bellum  decre- 
vimus  ;  cseteri  latrones  aut  pr;edones  sunt." — Ih.  L.  t.  xvi.  s.  118. 

(*7)  Commentaries  on  the  Laws  of  England,  b.  i.  c.  vii.  s.  3. 

(/i)  Ilex  V.  Roberts  cD  Others,  1  CampbeWs  Reports,  399. 
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of  War,  purporting  to  be  printed  by  the  King's  printer, 
are  allowed  to  be  evidence  of  such  articles  (i). 

In  the  Case  of  the  Nayade,  which  has  been  already 
cited  (A),  Lord  Stowell  decided  that  War  might  exist,  so  far 
as  the  rights  of  a  third  State  were  concerned,  between  two 
other  States  without  any  formal  declaration  ;  the  point  is 
perhaps  not  so  clear  when  the  question  is  between  two 
States,  one  of  which  only  has  declared  War,  the  other  State 
having  talcen  no  public  cognizance  of  this  declaration. 
This  is  a  question  rather  of  Public  than  International  Law, 
but  it  should  be  mentioned  that  in  a  subsequent  case  in 
1812,  in  which  a  question  arose  about  the  capture  of  a 
Swedish  vessel  by  a  British  ship.  Lord  Stowell  observed — - 
*'  The  point  on  w^hich  the  captors  rely  for  condemna- 
"  lion  in  the  present  case  is,  the  legal  incapacity  of  the 
"  claimants  in  their  real  character  to  carry  on  the  trade 
"  in  which  they  had  engaged.  What  was  the  relative 
"  situation  of  British  and  Swedish  subjects  at  the  time 
"when  this  capture  took  place?  Sweden  had  issued  a 
"  declaration  of  War  against  this  country,  but  that  had 
"  not  been  echoed  by  any  counter-declaration  on  the 
"  part  of  Great  Britain ;  neither  had  the  British  Govern- 
"ment  caused  any  notification  to  be  made  to  its  own 
"  subjects  respecting  the  fact  of  the  Swedish  procla- 
"  mation.  It  might,  perhaps,  be  a  question  of  some 
^'  nicety,  to  determine  how  far  this  unilateral  declaration, 
"  not  acted  upon  or  even  notified  to  them  by  the  Govern- 
"  ment  of  their  own  country,  would  affect  the  right  of 
''  British  subjects  to  carry  on  their  accustomed  inter- 
"  course  with  the  ports  of  Sweden  "  (/). 

Lastly,  I  should  observe  that  I  am  unable  to  agree  with  the 
learned  and  able  Calvo  (m)  that  a  formal  declaration  of  War 


(/.)  Russell  on  Crimes,  vol.  ii.  p.  805. 
(A;)   Vide  ante,  p.  86. 

(I)  The  Success,  1  Dodson\s  Adm,.  Rep.  133. 
(m)  Le  Droit  Infer,  t.  ii.  p.  33.  ed.  1872. 
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must  precede  the  beginning  of  hostilities.  This  opinion 
is  founded  on  the  theory  that  the  Declaration  of  Paris 
(1856)  has  altered  the  previously  existing  usage  and 
practices  (n)  which  constitute  the  law  on  this  subject. 
This  opinion  seems  to  me,  at  present,  as  incorrect  as  it 
would  be  to  maintain  that  nations  are  obliged  by  that 
declaration  to  submit  their  disputes  to  arbitration. 

{n)  Vide  ante,  p.  50,  and  vol.  i.  part  i.  c.  3. 
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CHAPTER   YL 

now    WAR    AFFECTS    THE    RELATIONS    OF    ALL    STATES. 

LXVII.  War  effects  a  change  in  the  mutual  relations 
of  all  States ;  more  immediately  and  directly  in  the  rela- 
tions of  the  belligerents  and  their  allies,  but  mediately  and 
indirectly  in  the  relations  of  States  which  take  no  part  in 
the  contest. 

War,  of  necessity,  brings  with  it  new  rights  to  the  belli- 
gerent and  new  obligations  to  the  neutral.  It  is  not,  as  it 
is  sometimes  inaccurately  expressed,  that  there  ensues  a 
collision  between  the  rights  of  the  two  parties,  because  a 
collision  of  rights  is,  accurately  speaking,  impossible,  but 
that  the  rights  of  the  neutral  were  always  subject  to  the 
contingency  of  being  affected  and  modified  by  War;  for 
"  every  duty  is  a  limitation  of  some  power  "  («).  And  as 
War  is  a  lawful  mode  of  obtaining  redress  and  adjusting 
differences  between  Independent  States,  and  as  this  end 
requires  that  compulsory  means  of  destruction  and  distress 
should  be  inflicted  upon  the  persons  and  property  of  the 
enemy  (6),  no  Neutral  State  has  a  right,  for  the  sake  of 
private  advantage,  to  prevent  these  compulsory  means  from 
producing  their  effects. 

It  matters  not  whether  the  War  be  called  offensive  on  the 
one  side,  and  defensive  on  the  other;     It  may  happen  that 


(a)  Burke:  Appeal fro7n  the  New  to  the  Old  Whigs.  Burke's  Works, 
vol.  ix.  p.  202. 

(b)  ' '  Neque  enim  bellimi  gerere,  quicquam  aliud  est,  quam  id,  quod 
quis  sibi  deberi  existimat,  manu  extorquere  ab  invito  et  renitente 
Principe  vel  Populo." — Bynk.  Q.  J.  P.  1.  i.  c.  iv. 
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the  nominally  oiFenslve  is  the  really  defensive  War, — that 
the  first  blow  has  been  struck  by  way  of  defence  to  ward 
off  a  menaced  and  anticipated  blow, — nor  does  it  matter 
upon  which  element,  earth  or  water,  the  War  be  carried  on, 
— the  rules  and  principles  of  War,  the  rights  of  belligerents 
and  the  duties  of  the  neutral  are  the  same,  whether  the 
War  be  called  offensive  or  defensive,  and  whether  it  be 
carried  on  by  sea  or  by  land. 

In  the  case,  indeed,  of  an  ally,  bound  to  assist  when  his 
friend  is  attacked,  but  not  always  when  he  attacks,  the 
casKS  foederis  may,  as  will  be  seen  hereafter,  be  affected  by 
the  fact,  whether  the  War  be  offensive  or  defensive  on  the 
part  of  the  friend.  But  as,  owing  partly  to  the  fact  of  the 
establishment  of  International  Courts  of  Prize,  and — till 
lately — of  the  non-establishment  of  similar  Courts  of  Buoty 
(c),  and  partly  to  the  reason  of  the  thing,  arising  from  the 
character  of  warfare  by  sea,  it  has  happened  that  the  mari- 
time intercourse  of  nations  during  War  has  been  subject  to 
a  code  of  more  detail  and  more  precision  than  the  inter- 
course by  land,  it  will  therefore  be  convenient  to  consider 
the  questions  relating  to  belligerent  rights  at  sea,  apart  and 
distinct  from  those  on  land,  though  the  principles  of  public 
policy  and  public  law  are,  as  Lord  Stowell  observed,  "just 
"  as  weighty  upon  the  one  element  as  the  other"  {d). 

LXVIII.  We  must  now  proceed  to  consider  the  effect  of 
War  upon — 

1.  The  property  and  persons  of  the  subjects  of  the  belli- 
gerent State. 

2.  The  property  and  persons  of  the  subjects  of  the  ally. 

3.  The  property  and  persons  of  the  subjects  of  the  enemy. 

4.  The  property  and  persons  of  the  subjects  of  the  neutrals. 
LXIX.  First,  as  to  the  effect  of  War  upon  the  property 

and  persons  of  the  subjects  of  the  belligerent. 

The    cardinal    maxim    of  law,  which    meets    us  on    the 


(c)  Vide  post,  §  cxxxviii.,  Banda  and  Kirwee  Booty, 
{d)  The  Hoop,  1  C.  Boh.  Adm.  Bep.  217. 
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threshold,  and  which  most  materially  affects  the  whole  ques- 
tion, is  this,  that  the  wall  of  the  subject  is  bound  up  in  that 
of  his  Government,  or  of  the  Government  of  the  country  in 
which  he  is  domiciled,  as  to  matters  of  trade  (e),  so  far  as 
Public  and  International  Law  are  concerned  with  the 
question  (/).  The  leading  case  on  this  subject  is  the 
Hoop  (g),  which  contains  a  review  of  the  law  of  all 
countries  on  this  important  subject.  Lord  Stowell  supports 
his  opinion,  that  by  the  Law  of  England  all  trading  with 
the  public  enemy  is  interdicted,  by  the  following  argu- 
ment : — 

"  In  my  opinion,  there  exists  such  a  general  rule  in  the 
"  maritime  jurisprudence  of  this  country,  by  which  all 
"  trading  with  the  public  enemy,  unless  with  the  permission 
"  of"  the  Sovereign,  is  interdicted.  It  is  not  a  principle 
"  peculiar  to  the  maritime  law  of  this  country ;  it  is  laid 
"  down  by  Bynkershoek  as  an  universal  principle  of  law — 
''  ^x  naturd  belli  commerr.ia  inter  hostes  cessare  non  est 
"  duhitandum.  Quamvis  nulla  specialis  sit  commerciorum 
"  prohibitio,  ipso  tamen  jure  belli  commercia  esse  vetita^  ipscB 
"  indictiones  bellorum  satis  declarant^  &c.  He  proceeds  to 
"  observe,  that  the  interests  of  trade,  and  the  necessity  of 
"  obtaining  certain  commodities,  have  sometimes  so  far 
"  overpowered  this  rule,  that  different  species  of  traffic  have 
"  been  permitted  prout  e  re  sua  subditorumque  suorum  esse 
"  censent  principes.  But  it  is  in  all  cases  the  act  and  per- 
"  mission  of  the  Sovereign.  Wherever  that  is  permitted, 
"  it  is  a  suspension  of  the  state  of  War  quoad  hoc.  It  is, 
"  as  he  expresses  it,  pro  parte  sic  helium,  pro  parte  pax  inter 
"  suhditos  utriusque  principis.  It  appears  from  these  passages 
"  to  have  been  the  law  of  Holland  ;   Valin,  1.  iii.  tit.  6.  art.  3., 


(e)  The  Indian  Chief,  5  C.  Rob.  Adm.  Rep.  19.  "A  criminal  trans- 
action on  the  common  principle  that  it  is  illegal  in  any  person  oiving 
an  allegiance,  though  temporary,  to  trade  with  the  public  enemy," 

(/)  The  Santa  Cruz,  1  ih.  ci. 

{g)  The  Hoop,  1  lb.  198. 
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"  states  it  to  have  been  the  law  of  France,  whether  the 
"  trade  was  attempted  to  be  carried  on  in  national  or  in 
"  neutral  vessels :  it  will  appear,  from  a  case  which  I  shall 
"  have  occasion  to  mention  (the  Fortuna),  to  have  been 
"  the  law  of  Spain ;  and  it  may,  I  think,  without  rashness, 
"  be  affirmed  to  have  been  a  general  principle  of  law  in 
"  most  of  the  countries  of  Europe. 

"  By  the  law  and  constitution  of  this  country,  the  Sove- 

"  reign  alone  has  the  power  of  declaring  War  and  Peace — 

"  he  alone,   therefore,  who   has   the   power  of  entirely  re- 

"  moving  the  state  of  War,  has  the  power  of  removing  it  in 

"  part,  by  permitting,  where  he  sees  proper,  that  commercial 

"intercourse   which    is    a    partial    suspension  of  the  War. 

"  There  may  be   occasions   on  which   such   an  intercourse 

"  may  be  highly  expedient.     But  it  is.  not  for  individuals 

"  to  determine  on  the  expediency  of  such  occasions  on  their 

"  own  notions  of  commerce,  and  of  commerce  merely,  and 

"  possibly  on  grounds  of  private  advantage  not  very  recon- 

"  cileable  with  the  general  interest  of  the  State.     It  is  for 

"  the  State  alone,  on  more  enlarged  views  of  policy,  and 

"  of  all  circumstances  that  may  be  connected   with  such  an 

"  intercourse,  to  determine  when  it  shall  be  permitted,  and 

"  under    what    regulations.       In    my  opinion,    no    principle 

"  ought  to  be  held  more  sacred  than  that  this  intercourse 

"  cannot  subsist  on  any  other  footing  than  that  of  the  direct 

"  permission  of  the   State.     Who  can  be  insensible  to  the 

"  consequences  that  might  follow,  if  every  person  in  time 

"  of  War  had  a  right  to  carry  on  a  commercial  intercourse 

"  with  the  enemy,  and,  under  colour  of  that,  had  the  means 

"  of  carrying  on  any  other  species  of  intercourse  he  might 

"  think  fit?     The  inconvenience  to  the  public  might  be  ex- 

'  treme;  and  where  is  the  inconvenience,  on  the  other  side, 

'  that  the  merchant  should  be  compelled  in  such  a  situa- 

'  tion  of  the  two  countries  to  carry  on  his  trade  between 

'  theai  (if  necessary)  under  the    eye   and   control  of  the 

'  Government  charged  with  the  care  of  tiie  public  safety  ? 

''  Another  principle  of  law,  of  a  leas  politic  nature,  but 
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"  equally  general  in  its  reception  and  direct  in  its  applica- 
"  tlon,  forbids  this  sort  of  communication  as  fundamentally 
"  inconsistent  with  the  relation  at  that  time  existing  between 
"  the  two  countries;  and  that  is,  the  total  inability  to  sustain 
"  any  contract  by  an  appeal  to  the  tribunals  of  the  one 
"  country  on  the  part  of  the  subjects  of  the  other.  In  the 
"  law  of  almost  every  country,  the  character  of  alien  enemy 
"  carries  with  it  a  disability  to  sue,  or  to  sustain  in  the 
''  language  of  the  civilians  a  persona  standi  in  judicio.  The 
"  peculiar  law  of  our  own  country  applies  this  principle 
"  with  great  rigour.  The  same  principle  is  received  in  our 
"  Courts  of  the  Law  of  Nations ;  they  are  so  far  British 
"  Courts,  that  no  man  can  sue  therein  who  is  a  subject  of 
"  the  enemy,  unless  under  particular  circumstances  that  pro 
"  hdc  vice  discharge  him  from  the  character  of  an  enemy ; 
"  such  as  his  coming  under  a  flag  of  truce,  a  cartel,  a  pass, 
"  or  some  other  act  of  public  authority  that  puts  him  in 
"  the  King's  peace  pro  hdc  vice.  But  otherwise  he  is 
"  totally  exlex ;  even  in  the  case  of  ransoms  which  were 
"  contracts,  but  contracts  arising  ex  jure  belli,  and  tolerated 
"  as  such,  the  enemy  was  not  permitted  to  sue  in  his  own 
"  proper  person  for  the  payment  of  the  ransom  bill ;  but 
"  the  payment  was  enforced  by  an  action  brought  by  the 
"  imprisoned  hostage  in  the  Courts  of  his  own  country,  for 
"  the  recovery  of  his  freedom.  A  state  in  which  contracts 
"  cannot  be  enforced,  cannot  be  a  state  of  legal  commerce. 
"  If  the  parties  who  are  to  contract  have  no  right  to  compel 
"  the  performance  of  the  contract,  nor  even  to  appear  in  a 
"  Court  of  Justice  for  that  purpose,  can  there  be  a  stronger 
"proof  that  the  law  imposes  a  legal  inability  to  contract? 
"  — to  such  transactions  'it  gives  no  sanction ;  they  have  no 
"  legal  existence ;  and  the  whole  of  such  commerce  is 
"  attempted  without  its  protection  and  against  its  authority. 
"  Bynkershoek  expresses  himself  with  great  force  upon  this 
"  argument  in  his  first  book,  chapter  7,  where  he  lays 
"  down  that  the  legality  of  commerce  and  the  mutual  use 
"  of  Courts  of  Justice  are  inseparable :  he  says,  that  cases 
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"  of  commerce  are  undistinguishable  from  cases  of  any 
"  other  species  in  this  respect — Si  hosti  semel  permittas 
"  actioues  exercere,  difficile  est  distinguere  ex  qud  causa 
"  oriantur,  nee  potui  animadvertere  illam  distinctionem 
"  unquam  usu  fuisse  servatam. 

"  Upon  these  and  similar  grounds  it  has  been  the  esta- 
"  blished  rule  of  the  law  of  this  Court,  confirmed  by  the 
"judgment  of  the  Supreme  Court,  that  a  trading  with  the 
"  enemy,  except  under  a  royal  licence,  subjects  the  property 
"  to  confiscation  : — and  the  most  eminent  persons  of  the  law 
"  sitting  in  the  Supreme  Courts  have  uniformly  sustained 
"  such  judgments." 

An  uniform  current  of  English  precedents  is  cited  as 
supporting  this  opinion.  The  highest  authority  of  the 
N.  A.  United  States  confirms  this  judgment  of  Lord 
Stowell.  "  No  principle,"  says  Mr.  Justice  Story,  "  of 
"  national  or  municipal  law  is  better  settled  than  that  all 
"  contracts  with  an  enemy,  made  during  War,  are  utterly 
"  void.  This  principle  has  grown  hoary  under  the  re- 
"  verend  respect  of  centuries,  and  cannot  now  be  shaken 
"  without  uprooting  the  very  foundations  of  national 
"law"(/0. 

No  rule  of  law  is  in  fact  better  established  by  the  universal 
usage  of  the  community  of  States.  This  rule  of  interdiction 
in  no  degree  arises  from  tlie  commerce  being  carried  on  by 
sea:  the  principles  of  public  policy  and  public  law  equally 
forbid  commercial  intercourse  by  land ;  and  when  an  enemy 
existed  in  the  other  part  of  the  island  of  Great  Britain,  such 
intercourse  was  deemed  equally  criminal  in  the  jurisprudence 
of  our  country  (z). 

(h)  Brown  v.  United  States,  8  Cranch's  (Amer.)  Rep.  136. 

See  also  1  Kenfs  Comm.  66-7. 

The  Rapid,  8  CrancWs  {Amer.)  Rep.  155. 

Griswold  v.  Waddington,  15  Johnson^s  (Amer.)  Rep.  57 

16  ib.  p.  438.  s.  c. 

Scholefield  v.  Ev-helher,  7  Peter'' s  United  States  {Amer      Rep.  5S6. 

(i)  Mason  V.  Gist,  1  Durnford  dh  East^s  Rep.  85. 

Potts  V.  Bell,  8  ih.  548. 
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^\'hen  the  belligerent  maritime  rights  and  the  question 
of  licences  come  under  consideration,  we  shall  see  with 
what  strictness  this  rule  has  been  applied  to  cases  in 
which  supplies  have  been  brought  to  a  British  colony 
during  its  temporary  subjection  to  the  enemy,  and  to  cartel 
ships. 

In  the  last  War  between  Russia  and  England,  it  pleased 
the  Crown  of  England  both  to  waive  a  great  portion  of 
her  belligerent  rights  respecting  neutral  States,  and  also, 
with  respect  to  her  own  subjects,  to  allow,  with  certain 
exceptions  relating  to  Contraband  of  War  and  Blockade, 
that  her  subjects  migbt,  during  and  notwithstanding  the 
hostilities  with  Kussia,  freely  trade  with  all  ports  and 
places,  wheresoever  situate,  which  were  not  in  a  state  of 
blockade,  save  and  except  that  no  British  vessel  should, 
under  any  circumstances  whatsoever,  either  under  or  by 
virtue  of  this  order  or  otherwise,  be  permitted  or  empowered 
to  enter  or  communicate  with  any  port  or  place  which  shall 
belong  to  or  be  in  the  possession  or  occupation  of  Her 
Majesty's  enemies  (A). 

LXX.  Every  State  has  a  right  to  call  home  its  sub- 
jects who  are  in  a  foreign  country,  when  their  presence  is 
deemed  necessary  by  the  Government  for  the  defence  of 
their  countr3^ 

Every  State  has  a  right  to  forbid  its  subjects  to  serve  the 
enemy  against  their  country,  and  to  punish  them  in  case  of 
disobedience.  The  same  principle  applies  to  prohibit  all 
communication  or  correspondence,  and,  as  we  have  seen,  all 
commerce,  with  the  enemy.  It  is  simply  a  question  of  policy 
and  expediency  whether,  and  with  what  degree  of  vigour,  the 
right  shall  be  enforced.  But  all  contracts  with  the  enemy 
are  null  and  void, — even  the  insurance  of  an  enemy's  property 


{k)  Order  in  Council,  dated  15th  April,  1854.  But  even  under 
this  Order  it  is  not  lawful  for  the  enemy  to  sell  his  ship  in  the  ports 
of  this  country. — The  Odessa ,  Sjnnks,  Prize  Rep.  208,  April  12th, 
1855. 


<^ 
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is  illegal,  upon  the  ground  of  its  being  a  species  of  inter- 
course with  the  enemy ;  for  the  same  reason  bills  of  exchange 
drawn  by  the  subject  of  one  belligerent  upon  the  subject  of 
the  other  belligerent,  are  illegal  and  void.  The  remission  of 
funds  in  money,  or  bills,  to  subjects  of  the  enemy,  the  pur- 
chase of  bills,  or  the  deposit  of  funds  in  the  enemy's  country, 
are  unlawful,  because  they  tend  to  improve  the  resources  and 
streno  then  the  hands  of  the  enemy  (/).  In  fine,  every  com- 
munication with  the  State,  however  circuitous,  is  prohibited, 
unless  it  be  sanctioned  by  the  special  authority  of  the  Go- 
vernment. 

LXXI.  It  has  been  holden  by  the  Law  of  England  that 
if  a  man  be  adherent  to  the  King's  enemies  in  his  realm, 
that  is,  the  subjects  of  foreign  Powers  with  whom  the  King 
is  at  open  War,  giving  to  them  aid  and  comfort  in  the 
realm  or  elsewhere,  he  is  guilty  of  treason.  This  must  be 
proved  by  some  overt  act,  as  by  giving  them  intelligence  (m), 
by  sending  them  provisions,  by  selling  them  arms,  by 
treacherously  surrendering  them  a  fortress,  or  the  like  (n). 

In  the  case  of  Rex  v.  William  Stone  (o),  which  was  tried 
in  1796,  the  report  is  as  follows: — 

The  prisoner  was  tried  at  the  bar  of  this  Court  on  the 
28th  and  29th  days  of  January  in  this  term,  upon  an  in- 
dictment for  high  treason,  on  iwo  branches  of  the  25  Ed. 
III.  St.  5.  c.  2.,  for  compassing  the  death  of  the  King,  and 
for  adherino^  to  his  enemies.  The  overt  acts  were  the  same 
in  each  count,  being  eleven  in  number;  but  that  to  which 
the  evidence  chiefly  applied,  was  the  conspiring  with  Jolin 
Hurford  Stone,  William  Jachwri^  and  others  unknown,  to 
collect  intelligence  within  this  kingdom  and  the  kingdom  of 
Ireland  of  the  disposition  of  the  King's  subjects  in  case  of 

{{)  1  Kenfs  Comm.  p.  69. 
(m)  Rex  V.  Dr.  Hensey,  1  Burrow^ s  Rep.  650. 
R.  V.  Stone,  6  Dnriiford  dh  EasVs  Rep.  527. 

{n)  3  Inst.  X.  Stephen's  (Bluckdone's)  Coinm.  vol.  iv.  (ed.  1858),  p. 
228. 

(o)  6  Dnrnfofd  t&  Ea^^Va  Rep.  527. 
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an  invasion  of  Great  Britain  or  Ireland^  and  to  communicate 
such  intelligence  to  the  persons  exercising  the  powers  of 
Government  in  France^  enemies  of  our  lord  the  King,  for 
their  aid,  assistance,  direction,  and  instruction,  in  their  con- 
duct and  prosecution  of  the  war,  &c. 

In  the  case  of  Dr.  Hensey^  tried  in  1758  (p). 

Lord  Mansfield  laid  it  down  as  a  point  which  was  never 
doubted,  "  That  this  oiFence,  of  sending  intelligence  to  the 
"  enemy  of  the  destinations  and  designs  of  this  kingdom  and 
"  Government,  in  order  to  assist  them  in  their  operations 
'^  against  us,  or  in  their  defence  of  themselves,  is  high  treason, 
"  even  although  such  a  correspondence  should  be  intercepted, 
"  without  ever  coming  to  the  enemy's  hands.  And  so  was 
"  the  resolution  of  all  the  Judges  in  Gregg's  case." 

The  11  &  12  William  III.  c.  7.,  and  18  George  II. 
c.  30.,  relate  to  piracy  ((/)  committed  under  an  enemy's 
commission. 

Upon  an  indictment  on  the  18  George  II.  c,  30.,  a  ques- 
tion was  made  whether  adhering  to  the  Kingh  enemies,  by 
hostilely  cruising  in  their  ships,  could  be  tried  as  -piracy 
under  the  usual  commission  granted  by  virtue  of  the  statute 
28  Henry  VIII.  c.  15.  The  18  George  II.  recites  that  doubts 
had  arisen  whether  subjects  entering  into  the  service  of  the 
King's  enemies,  on  board  privateers  and  other  ships,  having 
commissions  from  France  and  Spain,  and  having  by  such  ad- 
herence been  guilty  of  high  treason,  could  be  deemed  guilty 
of  felony  within  the  intent  of  the  11  &  12  William  III.  c.  7., 
and  be  triable  by  the  Court  of  Admiralty  appointed  by 
virtue  of  the  said  Act ;  and  then  enacts  that  persons  who 
shall  commit  hostilities  upon  the  sea,  &c.,  against  His  Ma- 
jesty's subjects  by  virtue  or  under  colour  of  any  commission 
from  any  of  His  Majesty's  enemies,  or  shall  be  any  otherwise 
adherent  to  His  Majesty's  enemies  upon  the  sea,  &c.,  may 


{p)  Rex  V.  Dr.  Hensey,  1  Burrow'' s  Rep.  650. 

((j)  As  to  Piracy  generally,  see  vol.  i.  pt.  iii.  c.  xx  ,  and  as  to  Recap- 
tures from  Pirates,  vide  post,  pt,  x.  c.  vi. 
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be  tried  as  pirates^  felons,  or  robbers,  in  the  said  Court  of 
Admiralty,  in  the  same  manner  as  persons  guilty  of  piracy, 
felony,  and  robbery,  are  by  the  said  Act  directed  to  be  tried  ; 
but  it  does  not  say  that  they  shall  be  deemed  pirates^  &c,,  as 
in  the  11  &  12  William  III.  c.  7.  The  prisoner  having  been 
convicted,  the  question  was  reserved  for  consideration  of  the 
judges ;  and  it  was  agreed  by  eight  who  were  present  (r), 
that  the  prisoner  had  been  well  tried  under  the  commission  ; 
for  that  taking  the  11  &  12  William  III.  and  18  George  II. 
together,  and  the  doubt  raised  in  the  latter,  and  also  its  en- 
actment that  in  the  instances  therein  mentioned,  and  also 
in  case  of  any  other  adhering  to  the  King's  enemies,  the 
parties  might  be  tried  as  pirates  by  the  Court  of  Admiralty 
according  to  that  statute,  it  was  substantially  declaring 
that  they  should  be  deemed  pirates ;  and  that  it  was  a  just 
construction  in  their  favour  to  allow  them  to  be  tried  as  suck 
by  a  jury  (5). 

The  offence  of  serving  foreign  States  is  restrained  and 
punished  by  statute  (t).  The  59  George  III.  c.  69.,  generally 
known  by  the  name  of  the  "  Foreign  Enlistment  Act,"  has 
been  replaced  by  33  &  34  Vict.  c.  90. ;  this  subject,  already 
adverted  to  in  previous  parts  of  this  work,  will  be  more  fully 
considered  in  a  subsequent  chapter  (u).  Notwithstanding 
the  provisions  of  59  George  III.,  it  was  ruled  by  the  judges 
that  a  British  subject,  who,  in  the  service  of  a  foreign  State 
at  peace  with  Great  Britain,  captures  a  British  vessel  which 


(r)  Lord  Loughborough,  Lord  C.  B.  Skynner,,  Gould,  J.  ;  Willes, 
J.  ;  Ashurst,  J.  ;  Eyre,  B.  ;  Perryn,  B.  ;  and  Heath,  J.  ;  who  met 
Nov.  11,  1782. 

(s)  Evans'  case,  MS.,  Gould,  J.,  1  East,  P.  C.  c.  xvii.  s.  5.  pp.  798, 
799. 

The  third  section  of  the  18  Geo.  II.  c.  30,  provides  that  this  Act 
shall  not  prevent  any  oflender  who  shall  not  be  tried  according  thereto 
from  being  tried  for  high  treason  within  this  realm  according  to  the 
Stat.  28  Hen.  VIII.  c.  15. 

Russell  on  Crimes,  vol.  i.  p.  98. 

{t)  Vide  ante,  vol.  i.  p.  4G5. 

(n)  See  vol.  i.  Pref.  xxii.-ix.  App.  582. 
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is  lawfully  condemned  as  prize  for  breaking  blockade,  is  not 
liable  to  an  action  at  the  suit  of  the  owner  of  the  vessel  (:i"). 

During  the  last  War  between  England  and  Russia,  a 
statute  was  passed  (12th  of  August,  1854),  "to  render  any 
"  dealing  with  securities  issued  during  the  present  War 
"  between  Kussia  and  England  by  the  Russian  Government 
"  a  misdemeanor  "  (y). 

The  statute  recited  "  that  it  is  expedient  to  prevent  as 
"  much  as  possible  the  Russian  Government  from  raising 
"  funds  for  the  purpose  of  prosecuting  the  War  which  it  at 
"  present  carries  on  against  this  country,"  and  enacted  as 
follows :  — 

"  I.  If  during  the  continuance  of  hostilities  between  Her 
"  Majesty  and  the  Emperor  of  Russia,  any  person  within 
"  Her  Majesty's  dominions,  or  any  British  subject  in  any 
"  foreign  country,  shall  wilfully  or  knowingly  take,  acquire, 
"  become  possessed  of,  or  interested  in  any  stocks,  funds, 
"  scrip,  bonds,  debentures,  or  securities  for  money  which, 
"  since  the  29th  day  of  March,  1854,  have  or  hath  been,  or 
"  which,  during  the  continuance  of  hostilities  as  aforesaid, 
"  shall  be,  created,  entered  into,  or  secured  by  or  in  the  name 
"  of  the  Government  of  Russia,  or  any  person  or  persons  on 
"  its  behalf,  every  person  so  taking,  acquiring,  becoming 
"  possessed  of,  or  interested  in  any  such  stocks,  funds,  scrip, 
"  bonds,  or  debentures  as  aforesaid,  shall  be  guilty  of  a  mis- 
"  demeanor,  and  in  Scotland  of  an  offence  punishable  with 
"  fine  or  imprisonment :  Provided  always,  that  the  provisions 
"  of  this  Act  shall  not  extend  to  or  include  the  case  of  any 
"  such  person  or  subject  claiming  an  interest  in  the  estate 
"  or  effects  of  any  deceased  person,  or  the  case  of  any  such 
"  person  or  subject  taking  the  estate  or  effects  of  his  debtor 
*'  in  execution,  or  the  case  of  any  such  person  or  subject 
*'  claiming  in  any  country  to  be  interested  under  any  bank- 


(x)  Dobree  dh  Others  v.  Napier  'h  Another,  2  Bingham  (iV.   0.)  Ee/p. 
781. 

(y)  17  &  18  Vict.  c.  123. 
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"  ruptcy,  insolvency,  sequestration,  cessio  bonorum,  or  dis- 
*'  position  of  property  in  trust  for  creditors,  but  that  in  every 
**  such  case  the  British  subject  may  take  and  receive  any 
^'  stocks,  fundsj  scrip,  bond,  or  debentures,  or  any  share, 
"  legacy,  dividend,  debt,  or  sum  of  money  due  or  belonging 
"  to  him,  which  may  arise  from  or  be  produced  by  the  sale 
*'  or  proceeds  of  any  such  stocks,  funds,  scrip,  bonds,  or 
"  debentures  as  aforesaid  ;  and  provided  also,  that  nothing 
"herein  contained  shall  be  construed  to  include  the  Go- 
'^  vernment  notes  which  are  used  as  a  circulating  medium  in 
^'  the  Kussian  dominions. 

"  II.  All  offences  against  this  Act  committed  beyond  the 
*'  limits  of  the  United  Kingdom,  may  be  inquired  of,  tried, 
*'  determined,  and  dealt  with  as  if  the  same  had  been  re- 
*'  spectively  committed  within  the  body  of  the  county  of 
^*  Middlesex. 

"  III.  Nothing  herein  contained  shall  have  the  effect  of 
"  reducing  to  a  misdemeanor  any  such  offence  which  if  this 
"  Act  had  not  been  passed  would  amount  to  the  crime  of 
"  high  treason,  or  be  deemed  in  any  manner  to  alter  or  affect 
"  the  law  relating  to  high  treason ;  but  no  person  indicted 
"  for  a  misdemeanor  under  this  Act  shall  be  entitled  to  an 
*'  acquittal  on  the  ground  that  the  acts  proved  against  him 
*'  amount  in  law  to  the  crime  of  high  treason  "  (z). 

LXXII.  Prohibitory  laws,  whether  they  be  civil  or 
criminal,  may  follow  the  subject  wherever  he  goes  (a). 


(z)  The  Act  concludes  with  this  section  :  "  YI,  On  any  indictment 
for  a  misdemeanor  under  this  Act  the  costs  of  the  prosecution  shall  be 
allowed  as  directed  by  the  several  Acts,  seventh  George  the  Fourth, 
chapter  sixty-four,  and  fourteenth  and  fifteenth  Victoria,  chapter  fifty- 
five  ;  and  all  the  provisions  of  the  said  Acts  empowering  Courts  to 
order  payment  of  costs  and  expenses,  and  compensation  for  trouble 
and  loss  of  time,  in  the  cases  of  the  misdemeanors  in  the  said  Acts 
mentioned,  shall  extend  and  be  applicable  to  indictments  for  misde- 
meanor under  this  Act." 

(a)  Bowyerh  Public  Law,  pp.  180,  181. 

Sussex  Peerage  Case,  11  Clark  <£•  Finelly's  Reports,  p.  143. 

Suarez,  De  Legibus,  1.  iii.  c.  xxxii. 
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According  to  the  law  of  England,  treasons  committed  by 
subjects  of  the  British  Crown,  out  of  the  realm,  may  be  tried 
in  the  Queen's  Bench  (b)  ;  and  by  the  law  of  the  same 
country,  if  the  Crown  send  a  writ  to  any  subject  when  abroad, 
commanding  his  return,  and  the  subject  disobey,  it  is  a  high 
contempt  of  the  Royal  Prerogative,  for  which  the  offender's 
lands  may  be  seized  till  he  return  ;  and  then  he  is  liable  to 
fine  and  imprisonment  (c).  And  this  doctrine  is  not  one 
peculiar  to  England,  but  appertains  to  the  general  public 
jurisprudence  of  all  civilised  States  (d). 

LXXIII.  There  is  little,  if  any  difference,  in  the  effect  of 
War  upon  allies  and  upon  belligerents ;  for  allies,  to  adopt 
the  accurate  expression  of  Bynkershoek  (e),  form  one  State 
{unam  constituunt  civitatem)  with  the  confederate  belligerent. 

This  principle,  duly  considered  and  applied,  furnishes  a 
solution  for  all  questions  relating  to  the  position,  the  duties, 
and  the  rights  of  an  ally. 

Thus,  for  instance,  the  doctrine  that  all  commerce  and  com- 
munication is  interdicted  with  the  enemy  is  enforced,  not  only 
against  the  subjects  of  the  belligerent,  but  also  against  those 
of  the  ally,  upon  the  supposition  that  the  rule  was  founded 
on  a  strong  and  universal  principle  which  allied  States  in 
War  had  a  right  to  notice  and  apply  mutually  to  each 
other's  subjects  (/). 

So  the  subject  who  returns  to  the  allies  of  his  Sovereign 
is  entitled  to  the  Rights  o^  Postliminium,  because  he  is  con- 
sidered as  having  returned  to  his  own  country  {g). 


(6)  26  Henry  VIIL  c.  13. 

35  ih.  c.  2. 

5  ch  6  Edivard  VI.  c.  11. 

(c)  Blackstoyte's  Comment,  b.  i.  c.  vii.  pp.  265,  266. 
Stephen's  Comm.  vol.  ii.  (ed.  1858),  pp.  514-5. 
Hcnvkijis,  Pleas  of  the  Croivn,  22.    3  Inst.  c.  84. 

(d)  Voet,  Ad  Pandectas,  1.  i.  t.  iv.  part  ii.  De  Statutis,  s.  0. 

(e)  Qiisestiones  Juris  Pnhlici,  1,  1.  c.  ix.  Vide  post  as  to  Recaptures. 
(/)  Ih.  1.  1.  C.  XV. 

(g)  The  Hoop,  1  C.  Bob.  Adm.  Rep.  217. 
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So  a  prize  may  be  lawfully  condemned  in  the  port  of,  or 
by  the  tribunal  of  an  ally  (h)  ;  though  if  the  port  were 
neutral,  this  would  be  perhaps  (?)  unlawful,  with  reference 
to  the  place  of  the  vessel,  and  certainly  unlawful  with 
respect  to  the  tribunal,  if  that  were  neutral  (k). 

LXXIV.  We  have  now  to  consider  the  effect  of  War 
upon  the  person  and  property  of  the  enem?/. 

The  first  question  which  arises  upon  this  branch  of  the 
subject  is,— who  is  an  enemy?  And  here  some  distinction 
must  be  made  between  person  and  property. 

The  character  of  an  enemy  appears  to  be  indelibly  im- 
pressed upon  the  person,  according  to  the  Municipal  Law 
of  England  and  the  North  American  United  States,  by  the 
allegiance  which  springs  from  the  place  of  birth,  or  origin  (/), 
and  also  from  the  place  of  domicil,  when  that  domicil  has 
been  formally  acquired,  at  the  instance  of  the  individual, 
under  the  authority  of  the  State.  It  is  for  the  individual, 
who  has  so  acted,  to  take  good  heed  that  he  be  not  taken  in 
arras,  either  against  the  country  of  his  origin,  or  against  the 
country  of  his  formal  adoption  ;  for  the  Government  of  each 
country  will  be  entitled  to  treat  him  as  a  traitor. 


Qi)  Bynk.  Q.  J.  P.  c.  xv. 

Hughes  v.  Cornelius,  Cartliews  Rep.  32. 

The  Christopher,  2  C.  Rob.  Adm.  Rep.  209. 

Oddy  V.  Bovill,  2  East,  473. 

(i)  The  Henrick  and  Maria,  4  C.  Rob.  Adm.  Rep   43 

The  Comet,  5  ib.  285. 

La  Purissima  Conception,  6  ib.  45. 

The  Constant  Mary,  note  to  the  Kierlighett,  3  ib.  97. 

Tremoulin  v.  iiands,  Carthew's  Rep.  423. 

The  Nostra  Signora  de  los  Angelos,  3  C.  Rob.  Adm.  Rep.  287. 

The  Polka,  1  Spinks,  Adm.  db  Eccl.  Rep.  4:^'J. 

(k)  The  Flad  Oyen,  1  ib.  140. 

Havelock  v.  Rockwood,  8  Burn.  &  East,  268. 

Donaldson  v.  Thompson,  1  Campbell,  429. 

Smith  V.  Surridge,  4  Esp.  25. 

The  Kierlighett,  3  C.  Rob.  Adm.  Rep.  99 

The  Cosmopolite,  3  ib.  333. 

(l)   Vide  ante,  vol.  i.  pt.  iii.  c.  xviii. 
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With  respect  to  property,  a  hostile  character  appears  to 
be  impressed  upon  it,  principally  in  two  ways,  viz.  : — 

1.  By  reason  of  the  domicil  of  the  owner ; 

2.  By  reason  of  the  traffic  of  the  owner. 

LXXV.  We  have  seen  that  the  enemy  has  no  persona 
standi  injiidicio  in  the  country  of  the  adverse  belligerent  (m). 

It  may  happen,  indeed,  that  the  enemy  resides  in  the 
country  of  the  adverse  belligerent  under  a  safe  conduct  from 
the  Sovereign,  which  pro  tanto  relieves  him  from  the  dis- 
ability incident  to  his  character,  or  he  may  be  permitted  by 
a  special  licence  to  sue  or  be  sued :  these  are  exceptions, — 
but  as  a  rule,  he  is  in  the  enemy's  country  exlex. 

When  hostilities  have  begun,  the  person  of  the  enemy 
is,  strictly  speaking,  liable  to  seizure,  and  his  property  {li) 
to  confiscation.  The  Romans  (o)  exercised  this  summum 
juSf  in  the  harshest  manner,  upon  the  persons  of  those 
who,  at  the  breaking  out  of  the  War,  happened  to  be  in 

(m)  The  Hoop,  1  C.  Boh.  Adm.  Rep.  201. 

Bynk.  Q.  J.  B.  1.  i.  c.  vii. 

Grot.  1.  iii.  c.  iv. ,  De  Jure  interficiendi  hostes  in  hello  sole^mi,  et  alia 
vi  in  corpus. 

(ii,)  With  respect  to  the  goods  or  property  of  an  enemy,  see  Grotius, 
1.  iii.  c.  ii.  s.  2. 

lb.  c.  vi.  s.  2.  :  "  Cseterum  jure  gentium  non  tantum  is  qui  ex  justS, 
causa  bellum  gerit,  sed  et  quivis,  in  bello  solenni,  et  sine  fine  modoque, 
dominus  sit  eorum  quae  hosti  eripit,  eo  sensu  nimiriim,  ut  a  gentibus 
omnibus  et  ipse  et  qui  ab  eo  titulum  habent  in  possessione  rerum 
talium  tuendi  sint ;  quod  dominium  quoad  efFectus  externos  licet 
appellare." 

lb.  c.  vii.  pp.  3-4..;  c.  xiii.  pp.  1-2. 

Buff.  De  Jure  Nat.  et  Gent.  1.  viii.  c.  vi.  p.  23. 

Bynk.  Q.  J.  B.  1.  i.  c.  vii. 

Vattel,  1.  iii.  c.  viii.  s.  77. 

(o)  ' '  In  bello  postliminium  est,  in  pace  autem  his,  qui  bello  capti 
erant,  de  quibus  nihil  in  pactis  erat  comprehensum,  quod  ideo  placuisse 
Servius  scribit,  quia  spem  revertendi  civibus  in  virtute  bellica  magis 
quam  in  pace  Romani  esse  voluerunt  :  Item  in  pace  qui  pervenerunt  ad 
alteros,  si  helium  sublto  exarsisset,  eorum  servi  efficiuntur,  apudquosjam 
hostes  suo  facto  deprehenduntur :  quibus  jus  postliminii  est  tarn  in  bello 
quam  in  pace,  nisi  foedere  cautum  fuerat  ne  esset  his  jus  postliminii," 
— Dig.  xlix,  t.  XV.  s.  12. 
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their    territory ;    but    this    practice    has    happily    become 
obsolete. 

Louis  XIV.  (p),  though  his  subjects  produced  excellent 
works  during  his  reign  upon  International  Law,  was  not 
himself  the  most  scrupulous  observer  of  the  precepts  of  that 
science; — yet  even  he,  by  an  Edictj  in  January,  1666,  in 
which  he  declared  Warao^ainst  and  interdicted  all  commerce 
with  England,  declared  also,  by  a  subsequent  Edict,  that 
his  first  Edict  affected  only  those  English  who  should  be 
found  thereafter  on  high  seas,  or  who  should  act  the  part  of 
an  enemy  on  the  French  territory,  but  not  against  those 
private  individuals  who  had  established  their  domicil  in 
France  ;  and  that  with  respect  to  those  enemies  who  were 
residing  in  France,  but  had  not  obtained  the  jus  subdi- 
torum  (q),  they  were  to  depart,  whithersoever  they  listed, 
before  the  lapse  of  three  months. 

This  permission,  however,  Bynkershoek  says,  is  to  be 
ascribed  solely  to  generosity  and  kindness  (hum unit ati),  be- 
cause, according  to  this  author,  the  enemy  has  at  all  times, 
and  under  all  circumstances,  an  absolute  power  of  life  and 
death  over  his  enemy, — an  opinion  which  has  already  been 
combated  in  a  former  chapter  of  this  volume.  Bynkershoek 
indeed  admits  that,  even  in  his  time,  there  were  so  many 
Treaties  in  which  a  reasonable  time  for  withdrawal  was 
made  a  matter  of  stipulation,  "  si  suhito  helium  exarsissef'^'' 
(to  borrow  the  language  of  the  Digest),  that  this  summum 
jus  was  very  rarely,  if  ever,  put  in  force  against  those  who 
were  innocently  abiding  in  the  country  of  the  enemy.  Since 
the  age  of  Bynkershoek,  liberal  provisions  of  this  kind  have 
been  constantly  inserted  in  Treaties  between  States,  both 
of  the  New  (r)  and  of  the  Old  World  ;  they  have  become, 

{p)  Bynk.  Q.  J.  P.  1.  i.  c.  iii. 

(q)  Bynkershoek  renders  this  into  Dutch,  ongenaturalisert  zynde  (who 
were  not  naturalised).  It  would  appear,  however,  that  they  were  a 
class  put  in  opposition  to  those  who  were  domiciled. 

(r)  Treaty  between  the  N.  A.  United  States  and  Columbia,  ratified  at 
Washington,  May  27,  1825. 

Between  the  N.  A.  United  States  and  Venezuela,  May,  1836. 
VOL.    III.  K 
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Mr.  Chancellor  Kent  (s)  observes,  "  an  estMlshed  formula 
"  in  commereial  Treaties." 

Eminent  jurists  have  considered  these  stipulations  to  be 
rather  affirmations  of  the  jus  conim,une  of  nations,  than  as 
introductory  of  any  novel  principle  ;  and  among  these  jurists 
may  be  mentioned  Grotius  (t),  Emerigon  (u),  and  Vattel  {x). 
They  argue  that  the  foreigners  entered  the  country  under 
the  sanction  of  public  faith  ;  that  the  Government  which 
permitted  them  to  enter  did,  by  so  doing,  tacitly  contract 
that  they  should  be  protected  during  their  sojourn,  and  not 
prevented,  unless  by  some  personal  act  of  misconduct,  from 
their  return  (2/).  They  ought,  therefore,  to  be  allowed  a 
reasonable  time  to  retire  with  their  moveable  property,  and 
after  that  time  has  elapsed,  unless,  indeed,  their  detention 
has  been  caused  by  illness,  or  some  invincible  necessity,  to 
be  treated  as  disarmed  enemies.  This  was  the  principle 
which  the  English  Government,  during  the  late  Civil  War 
in  the  United  States,  maintained  to  be  correct,  and  was 
generally  admitted  by  the  U.  S.  Government. 

LXX  YI.  The  effect  of  War  upon  the  property  of  enemies 
generally,  is  a  subject  which  requires  a  twofold  consideration, 
namely  : — as  to 

1.  The  property  of  enemies  within  the  territory  of  the 
enemy. 

2.  The  property  of  an  enemy  without  the  territory  of 
their  enemy.  It  is  with  the  former  of  these  considerations 
that  we  are  at  present  concerned. 

LXXVII.  It  has  not  unfrequently  been  a  provision  in 
Treaties  that  foreign  subjects  should  be  permitted  to  remain 


Between  the  N.  A.   United  States  and  Chili,  May,  1832,  art.  xxiii., 
permanent  protection  guaranteed  to  foreigners  who  choose  to  remain, 
(s)  Comment,  vol.  i.  p.  56. 
(t)  L.  iii.  c.  iv.  p.  7. 
(u)  L.  i.  p.  567. 
(x)  L.  iii.  c.  iv.  s.  63. 
Se©  also  Azuni,  pt.  ii.  c.  iv.  art.  ii.  s.  7. 
{y)  VUe  ante,  vol.  i.  §§  cccxxiv.  cccxxx.  note  (2). 
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and  continue  their  employment  or  business, — so  long,  of 
course,  as  it  was  innocently  conducted. 

A  Treaty  of  commerce  between  the  North  American 
United  States  and  the  Republic  of  Chili,  which  was  made 
in  May,  1832  (z),  is  an  example  of  such  a  permanent  pro- 
tection  being  afforded  to  foreigners.  It  has,  indeed,  not 
unfrequently  happened  that  this  permission  has  been  em- 
bodied in  the  very  declaration  of  War, — several  instances  are 
to  be  found  in  former  declarations  by  Great  Britain, — and  it 
is  the  opinion  of  a  great  English  lawyer  (a),  that  when  this 
permission  is  so  announced,  aliens  are  thereby  enabled  to 
acquire  personal  chattels,  and  to  maintain  actions  for  the  reco- 
very of  personal  rights,  in  as  ample  a  manner  as  alien  friends. 

LXXVIII.  The  same  humane  and  humanising  permission 
has  been  made  the  subject  of  the  municipal  laws  of  many 
countries. 

In  England  it  was  one  of  the  provisions  of  Magna  Charta, 
that  merchants  belonging  to  the  country  of  the  enemy,  found 
in  England  at  the  breaking  out  of  a  War,  should  be  attached 
"  without  harm  of  body  or  goods,"  till  the  King  or  his  chief 
justiciary  be  informed  how  our  merchants  are  treated  in  the 
country  with  which  we  are  at  war ;  and  if  ours  be  secure  in 
that  country  they  shall  be  secure  in  ours.  This  equitable 
maxim  does  not  appear  to  have  been  peculiar  to  England, 
but  to  have  been  adopted  by  other  northern  nations ;  for 
instance,  the  rule,  ''  quam  legem  exteri  nobis  posuere,  eandem 
"  illis  ponemus''  prevailed  among  the  Swedes  and  Goths  {b). 
But  it  is  extraordinary  that  such  a  provision  should  have 
been  inserted  in  a  federal  act  between  the  English  monarch 
and  his  own  subjects  ;  "il  est  beau,"  Montesquieu  observes, 
"  que  la  nation  angloise  ait  fait  de  cela  un  des  articles  de 
"  sa  liberte  "  (c). 


{z)  Art.  xxiii.,  1  Kenfs  Comm,.  56. 

(a)  Sir  Michael  Foster,  Discourse  of  High  Treason,  pp.  185-6. 
(6)  Black.   Comm.  book  i.  c.  vii.,  citing  Stiernhook,  De  Jure  S aeon, 
iii.  c.  iv. 

(c)  De  V Esprit  des  Lois,  1.  xx.  c.  xiv. 

K   2 
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This  remarkable  provision  was  sustained  by  a  decision  of 
the  English  judges  in  the  time  of  Henry  VIII.,  to  the  effect 
that  if  a  Frenchman  came  to  England  before  the  War, 
neither  his  person  nor  his  goods  should  be  seized  (d).  But 
this  provision  is  confined  to  the  effects  of  alien  merchants, 
domiciled  within  the  realm  before  the  beo'innino'  of  the  War. 
The  Statute  of  Staples,  27  Edward  III.  st.  2.,  carries  the 
liberality  of  this  provision  still  further,  for  by  it  foreign 
merchants  residing  in  England  when  War  broke  out,  were 
to  have  convenient  warning  of  forty  days  by  proclamation 
to  depart  the  realm  with  their  goods ;  and  if  by  reason  of 
accident  they  should  be  prevented  from  doing  so,  they  were 
allowed  forty  days  more  to  pass  with  their  merchandise,  with 
liberty  to  sell  the  same.  Nevertheless,  it  was,  until  lately, 
the  uniform  custom  of  Great  Britain  to  seize  as  prizes  all 
vessels  and  cargoes  of  her  enemies  found  afloat  in  her  ports 
at  the  commencement  of  War.  Her  practice  in  the  matter 
of  embargoes  has  been  already  mentioned.  In  the  articles 
respecting  the  Droits  of  Admiralty  in  1665,  there  is  a  very 
formal  recognition  of  the  rights  of  the  Crown  to  all  cargoes 
and  vessels  seized  before  hostilities  (e). 

LXXIX.  Spain,  by  a  Decree  of  February,  1829,  made 
Cadiz  a  free  port,  and  declared  that,  in  the  event  of  War, 
foreigners  who  had  established  themselves  there  for  the 
purposes  of  commerce,  should  be  allowed  a  proper  time  to 
withdraw,  and  that  their  property  should  not  be  subject  to 
Sequestration  or  Reprisals  (/). 

LXXX.  Charles   V.  of  France,  by  an  ordinance  dated 


lb.  c.  vii.  :  "  C'est  le  peuple  du  monde  qui  a  le  mieux  su  se  pre- 
valoir  a  la  fois  de  ces  trois  grandes  choses  :  la  religion,  le  commerce, 
et  la  liberte." 

{<!)  Brookes  Abridg.,  tit.  "  Property  "  pi.  38. 

JenMns,  Cente7taries,  201,  case  22. 

1  Kenfs  Comm.  57-58. 

(e)  The  Rebecca,  1  C.  Rob.  Adm.  Rep.  227. 

lb.  p.  230.  n.  (a). 

(/)  1  Kenfs  Comm.  56.  n. 
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about  a  century  after  the  English  Magna  Charta,  decreed 
that  foreicrn  merchants  resident  in  France  at  the  time  of  a 
declaration  of  War  with  their  country,  should  have  nothing 
to  fear,  but  be  allowed  to  depart  freely  with  their  effects  (g). 
During  the  recent  War  between  France  and  Prussia  Ger- 
mans were  expelled  from  France. 

LXXXI.  The  United  States  of  North  America,  by  an 
Act  of  their  Congress,  on  the  6th  of  July,  1798  (A),  autho- 
rised the  President,  in  case  of  War,  to  direct  the  conduct  to 
be  observed  towards  subjects  of  the  hostile  nation,  being 
aliens  and  within  the  United  States,  and  in  what  cases,  and 
upon  what  security,  their  residence  should  be  permitted; 
and  it  declared,  in  reference  to  those  who  were  to  depart, 
that  they  should  be  allowed  such  reasonable  time  as  might 
be  consistent  with  the  public  safety,  and  according  to  the 
dictates  of  humanity  and  national  hospitality,  for  the  re- 
covery, disposal^  and  removal  of  their  goods  and  effects,  and 
for  their  departure.  Nevertheless,  the  Supreme  Court  of 
the  United  States  (i)  has,  in  a  very  elaborate  and  important 
decision,  declared  that  no  doubt  can  now  be  entertained 
respecting  the  right  of  every  Government  to  take  the  per- 
sons and  confiscate  the  property  of  the  enemy  wherever 
found ;  that  the  mitigations  of  this  rigid  rule,  which  the 
humane  and  wise  policy  of  modern  times  has  introduced  into 
modern  practice,  may  more  or  less  affect  the  exercise  of  this 

(g)  lb.  i.  p.  50.,  citing  Henault,  Ahreg.  Chron.  1.  i.  p.  338. 

(h)  lb.  c.  Ixxiii.,  vhi  supr. 

(i)  The  cargo  of  the  ship  Emulous,  1  Gallison^s  (Amer).  Rep.  563. 
Judge  Story  held  that  the  Declaration  of  War  imported  a  right  to  con- 
fiscate enemies'  property  found  within  the  country  at  the  commence- 
ment of  the  War,  and  that  the  Executive,  without  the  authority 
of  Congress,  might  exercise  this  right.  This  case  was  decided  in  the 
Circuit  Court,  and  appealed  from  to  the  Supreme  Court,  under  the 
title  of  Browne  v.  The  United  States.  That  Court  held  that  the  con- 
fiscation required  a  legislative  Act  of  Congress.  In  the  Supreme  Court, 
however,  Judge  Story  said  that  his  opinion  was  unchanged,  and  was 
shared  by  another  judge.  The  two  Courts  difi'ered  upon  a  question 
of  Constitutional  and  Public  Law ;  upon  the  question  of  International 
Law  they  were  agreed. 
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right,  but  cannot  impair  the  right  itself.  That  right,  the 
American  judges  say,  remains  undiminished,  and  when  the 
sovereiojn  authority  shall  choose  to  bring  it  into  operation, 
the  judicial  department  must  give  effect  to  its  will.  Mr. 
Chancellor  Kent  remarks  that,  "  thouorh  this  decision  esta- 
"  blished  the  right  contrary  to  much  of  modern  authority 
"  and  practice,  yet  a  great  point  was  gained  over  the  rigour 
"  and  violence  of  the  ancient  doctrine,  by  making  the  exer- 
"  cise  of  the  right  to  depend  upon  a  special  Act  of  Con- 
"  gress  "  (k). 

L XXXII.  The  legal  incapacities  and  disabilities  im- 
posed by  a  state  of  War,  both  upon  the  alien  individual 
enemy  and  the  alien  corporation  of  the  enemy,  underwent  a 
profound  discussion  in  the  case,  The  Society  for  ike  Propa- 
gation of  the  GospeL  §'c.  v.  Wheeler,  in  which  Mr.  Justice 
Story  delivered  the  judgment  (/). 

"  The  defence  "  (he  observed)  "  of  alien  enemy  is  by  no 
"  means  favoured  in  the  law  (/??)  ;  andsome  modern  cases  have 
"  gone  a  great  way  in  discountenancing  it, — further,  indeed, 
*'  than  seems  consistent  with  the  general  rules  of  pleading. 
"  In  Casseres  v.  Bell  (?i),  the  Court  held,  that  the  plea  of  alien 
"  enemy  must  not  only  aver  such  hostile  character,  but  also 
"  set  forth  every  fact  that  negatives  the  plaintiff's  right  to 
"  sue ;  and  this  decision  is  expressly  put  upon  the  mere 
"  ground  of  authority.  On  a  careful  examination,  however, 
"  of  the  cases  cited,  it  will  not  be  found  that  they  support 
"  the  doctrine.  In  Derrier  v.  Arnaud  (o),  the  original 
"  record  of  which,  Lord  Kenyon  says,  had  been  examined, 
"  the  plea  negatived  every  presumption  that  could  arise  in 
"  favour  of  the  plaintiff's  right  to  sue.  But  the  case  did 
"  not  turn  at  all  upon  that  point,  but  simply  on  the  question 


(7:)  Coram,  i.  p.  59. 

(l)  2  GaUison^s  (Amer.)  Rep.  Judgment  of  Story,  J.,  October  Term, 
1814,  p.  127. 

(m)  See  Stephens  on  Pleading,  p.  67.  (ed.  1824). 
<*^'k  8  Thirnford  (t  EasVs  Rep.  166. 
(o)  4  Modern  Rep.  405. 
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^  whether  oriundus^  in  the  plea,  was  equivalent  to  natusy 
'■  and  upon  examining  precedents,  the  Court  held  the  plea 

*  good  ;  and,  as  no  such  objection  was  made,  it  seems  difBcult 
^  to  admit,  that  a  mere  averment  of  the  additional  facts  was 

*  adjudged  necessary,  when  upon  the  judgment  of  the  Court 

*  it  stands  purely  indifferent.     In  Openheimer  v.  Levy  (p), 

*  to  an  action  of  assumpsit ,  the  defendant  pleaded  alien  nee, 
'  without  saying  alien  enemy,  and  the  Court  held  that,  as 
'  an  alien  friend  may  maintain  a  personal  action,  and  in 
'  order  to  abate  the  writ,  the  plaintiff  should  be  shown  to 
'  be  an  alien  enemy,  which  is  not  to  be  presumed,  nor  the 
'  contrary  necessary  to  be  replied,  therefore  the  plea  was 
'bad;  and  so  the  law  had  before  that  time  been  held  (q). 

*  The  case,  therefore,  steers  wide  of  the  doctrine  contended 
'  for.  In  Wells  v.  Williams  (r)  to  debt  upon  a  bond  by 
'  an  executor,  the  defendant  pleaded  that  the  plaintiff  was 
'  an  alien  enemy,  and  came  into  England  without  a  safe 
'  conduct.  The  plaintiff  replied,  that  at  the  time  of  making 
'  the  bond  he  was,  and  yet  is,  in  England,  by  the  licence, 
'  and  under  the  protection  of  the  King ;  and  upon  demurrer 
'  the  Court  held,  not  that  the  plea  was  bad,  but  that  the 
'  replication  was  good :  and  the  Court  resolved,  that  if  the 
'  defendant  came  there  before  the  War,  there  was  no  need  of 
'  a  safe  conduct ;  and  if  he  came  since  the  War,  and  continued 
'  without  molestation,  it  should  be  intended  that  he  came  by 
'  a  licence,  and  his  right  to  sue  was  consequent  upon  his  pro 

'  tection.  In  this  case,  also,  the  objection  did  not  arise ; 
'  for  the  only  question  seemed  to  be,  whether  a  residence  by 
'  the  licence,  and  uiider  the  protection  of  the  King,  would 
'  entitle  the  party  to  sue  without  having  a  safe  conduct ; 
'  and  the  Court  held  that  it  would.  And  this  is  but  an 
'  affirmance  of  the  doctrine  of  the  year-books  {s). 

(p)  2  Strangers  Bep.  p.  1082. 

(q)  Dyer's  Rep.  p.  2. 

(r)  Lord  Raymond^s  Rep.  p.  282. 

8.  C.  Lutwyche^s  Rep.  j),  311. 

Balkeld,  46. 

(.s)  32  Henry  VI.  23.  (h). 
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"  These  are  all  the  authorities  upon  which  Casseres  v.  Bell 
"  professes  to  have  been  decided.  On  the  other  hand,  in 
"  Sylvester's  case  {t)  (which  was  not  cited),  where  the  plea 
"  was  alien  enemy,  on  demurrer,  the  Court  held  it  good  ; 
"  and  that,  if  the  party  were  entitled  under  a  general  or 
"  special  protection  of  the  King,  he  ought  to  reply  that  fact. 
"  And  so  were  the  pleadings  in  George  v.  Poivell  i^u).  And 
"  there  are  several  other  precedents,  in  which  the  plea  does 
"  not  negative  the  facts,  which  might  enable  an  alien  enemy 
"  to  sue  (^). 

*'  The  case  of  Clark  v.  Morey  (y)  pushes  the  doctrine 
"  further,  and  asserts  that  an  alien  enemy  who  comes  and 
"  resides  within  the  North  American  United  States  without 
"  a  safe  conduct  or  licence  from  the  Government  (for  so  is 
"  the  averment  in  the  plea),  is  at  all  events  entitled  to  sue, 
"  until  ordered  away  by  the  president ;  and  this  too,  although 
"  the  party  is  not  known  by  the  Government  to  have  his 
"  residence  there.  The  English  authorities  have  always 
"  required  an  express  safe  conduct  or  an  implied  licence ; 
"  and  Poulton  v.  Dobree  {z)  decides,  that  a  licence  is  not  to 
"  be  implied  from  mere  residence,  unless  sanctioned  by  the 
"  Government  after  the  commencement  of  hostilities. 

"  It  is  certainly  true  that,  as  to  individuals,  their  right  to 
"  sue  in  the  Courts  of  a  belligerent,  or  to  hold  or  enforce 
"  civil  rights,  depends  not  on  their  birth  and  native  allegiance, 
"  but  on  the  character  which  they  hold  at  the  time  when 
"  these  rights  are  sought  to  be  enforced.  A  neutral,  or  a 
*'  citizen  of  the  United  States,  who  is  domiciled  in  the 
"  enemy's  country,  not  only  in  respect  to  his  property,  but 
"  also  as  to  his  capacity  to  sue,  is  deemed  as  much  an  alien 
"  enemy  as  a  person  actually  born  under  the  allegiance  and 


{t)  7  Modern  Rep.  150. 

{u)  Fortescue^s  Rep.  p,  221. 

Ix)  9  Edivard  IV.  7. 

Crohe's  Elizabeth,  p.  142. 

{y)  10  Johnson\'i  (Amer.)  Rep.  69. 

{z)  2  CampbelVs  Rep.  163. 


t 
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"  residing  within  the  dominions  of  the  hostile  nation.  This, 
"  indeed,  has  long  been  settled  as  the  general  law  of  nations, 
*'  and  enforced  in  the  tribunals  of  prize  ;  and  has  been  latterly 
"  recognised  and  confirmed  in  the  Municipal  Courts  of  other 
"  nations  (a).  And  the  same  principle  has  been  applied  to 
"  a  house  of  trade  established  in  a  hostile  country,  although, 
"  the  parties  might  happen  to  have  a  neutral  domicil;  the! 
"  property  of  the  house  being,  for  such  purpose,  considered 
"  as  affected  with  the  hostile  character  of  the  country  in 
*•  which  it  is  employed  "  {b). 

LXXXIII.  "  In  this  respect "  (the  learned  judge  con- 
tinued) "  a  corporation,  authorised  by  its  charter  to  carry 
"  on  a  trade,  and  established  in  the  hostile  country,  such  as 
"  the  East  India  Company,  would  undoubtedly  be  held,  as 
"  to  its  property,  within  the  same  rule,  even  admitting  its 
"  members  possessed  a  neutral  domicil.  In  general  an  ag- 
'*'  gregate  corporation  is  not  in  law  deemed  to  have  any  com- 
"  morancy,  although  the  corporators  have  (c)  ;  yet  there  are 
"  exceptions  to  this  principle,  and  where  a  corporation  is 
"  established  in  a  foreign  country  by  a  foreign  Government, 
"  it  is  undoubtedly  an  alien  corporation,  be  its  members  what 
"  they  may ;  and  if  the  country  become  hostile,  it  may,  for 
"  some  purposes  at  least,  be  clothed  with  the  same  character. 

"  If  the  reason  of  the  rule  of  the  disability  of  an  alien 
**  enemy  be,  as  is  sometimes  supposed,  that  the  party  may 
"  not  recover  effects,  which,  by  being  carried  hence,  may 
"  enrich  his  country,  that  reason  applies  as  well  to  the  case 
"  of  a  corporation  as  of  an  individual  in  the  hostile  country. 
''  If  the  reason  be,  as  Lord  Chief  Justice  Eyre,  in  Sporren- 
"  burg  V.  Bamatine  (d),  asserts  it  to  be,  that  a  man  profess- 


(a)  Omealy  v.  Wilson,  1  CampheWs  Rep.  482. 
McGonnell  v.  Hector,  3  Bosanquet  tfc  Puller,  113. 
(6)  The  Vigilantia  (and  the  cases  therein  cited),  1    C.  Boh.  Adm. 
Rep.  1.  The  Indiana,  2  Galiison^s  (Amer.)  Rep.  267. 

(c)  Inhabitants  of  Lincoln   County  v.  Prince,  2  Massachusetts  Amer, 
Rep.  544. 

(d)  1  Bosanqnet  tD  Puller''s  Rep.  p.  163. 
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7  ing  himself  hostile  to  our  country,  and  in  a  state  of  War 
'*  with  it,  cannot  be  heard,  if  he  sue  for  the  benefit  and  pro- 
tection of  our  laws,  in  the  Courts  of  our  country,  that 
f'  reason  is  not  less  significant  in  the  case  of  a  foreign  cor- 
f"  poration,  than  of  a  foreign  individual,  taking  advantage 
"  of  the  protection,  resources,  and  benefits  of  the  enemy's 
"  country.  In  point  of  law,  they  stand  upon  the  same 
"  footing." 

The  learned  judge  afterwards  proceeded  as  follows  : — 
"  Let  us  now  advert  to  the  second  objection,  which  is, 
"  that  the  members  of  the  corporation  are  all  alien  enemies. 
"  In  the  writ,  it  is  expressly  alleged,  that  all  the  members 
"  are  aliens  and  subjects  of  the  King  of  the  United  King- 
"  dom  of  Great  Britain  and  Ireland.  It  does  not,  however, 
"  hence  necessarily  follow  that  they  are  alien  enemies.  This 
"  averment  in  the  writ  was  proper,  if  not  indeed  indispen- 
"  sable,  in  order  to  sustain  the  jurisdiction  of  this  Court ; 
"  for  the  corporation,  as  such,  might  perhaps  have  no  autho- 
"  rity  whatsoever  to  maintain  an  action  here,  under  the 
"  limited  jurisdiction  confided  by  the  constitution  of  the 
"  United  States  to  their  own  Courts.  But  in  the  character 
"  of  its  members,  a«  aliens^  we  have  incontestable  authority. 
"  to  enforce  the  corporate  rights ;  and  it  has  been  solemnly 
"  settled  by  the  Supreme  Court,  that,  for  this  purpose, 
"  the  Court  will  go  behind  the  corporate  name,  and  see 
"  who  are  the  parties  really  interested  {e).  And  if,  for 
"  this  purpose,  the  Court  will  ascertain  who  the  corporators 
"  are,  it  seems  to  follow,  that  the  character  of  the  corporators 
"  may  be  averred,  not  only  to  sustain,  but  also  to  bar,  an 
"  action  brought  in  the  name  of  the  corporation.  It  might 
"  therefore  have  been  pleaded  in  this  case,  even  if  the  corpora- 
"  tion  had  been  established  in  a  neutral  country,  that  all  its 
"  members  were  alien  enemies  ;  and  upon  such  a  plea,  with 
"  proper  averments,  it  w^ould  have  deserved  great  considera- 
"  tion,  whethe'-  it  was  not,  pendente  hello^   an  effectual   bar. 

(ft)  Bank  of  United  States  v.  Deveavx,  5  Cranch^s  (Awer.)  Rep.  61. 
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''  Where  the  corporation  is  established  in  the  enemy's 
"  country,  the  plea  would  a  fortiori  apply.  But  although 
"  the  corporation  itself,  and  the  members  also,  may  be  liable 
"  to  the  imputation  of  being  alien  enemies,  yet  that  character 
"  does  not  necessarily  or  unavoidably  attach  to  either.  For 
"  aught  that  appears  upon  the  face  of  the  record,  every  , 
"member  of  the  corporation  may  be  now  domiciled  in  the; 
"  United  States,  under  the  safe  conduct  or  licence  of  Go-; 
"  vernment.  In  such  a  predicament,  it  is  clear  that,  though 
"  aliens,  they  would  not  be  enemies,  but  might  sue  and  be 
"  sued  in  our  Courts  (^f).  And  in  respect  to  the  corporation 
"  itself,  although  established  in  Great  Britain,  it  may  have 
"  the  safe  conduct  or  licence  of  the  Government  of  the 
"  United  States  for  its  property  and  the  maintenance  of  itsi 
"  corporate  rights.  It  is  clearly  competent  for  the  Govern-' 
"  ment,  under  the  general  rights  of  War,  to  grant  letters  of 
"  protection,  and  thereby  to  suspend  the  hostile  character  of 
"  any  person ;  and  when  he  has  such  protection,  wherever 
"  he  may  be  domiciled,  he  is  to  be  considered,  quoad  hoc,  Hj 
"  neutral  (g). 

"  Nor  is  there,  in  this  respect,  any  difference  between  a 
"  corporation  and  an  individual.  And  it  would  be  highly 
"  injurious  to  humanity,  as  well  as  public  policy,  if  institu- 
"  tions  established  in  a  foreign  country  for  religious,  literary,, 
"  or  charitable  purposes,  might  not,  during  W^ar,  obtain  pro- 
"  tection  and  patronage  for  their  laudable  exertions  to  soften 
"  private  misery  and  diffuse  private  virtue.  To  support  th^ 
"  motion  in  arrest  of  judgment,  it  is  necessary  for  the  Courf 
"to  negative  every  presumption  that  could  arise  of  a  safe; 
"  conduct  or  licence,  either  to  the  members  or  to  the  corpo*] 
"  ration  itself.  This  cannot  be  done  in  the  present  case 
"  consistently  with  the  principles  of  law.  The  suit  was  com- 
*'  menced  in  a  time  of  peace,  and  every  presumption,  which 

(/)  Bynk.  Q.  J.  P.  c.  xxv.  s.  8. 

Wells  V.  Williams,  1  Lord  Raymond's  Rep.  282. 
{(f)  Bynk.  Q.  J.  P.  c.  vii. 

Uspaiicha  v.  Noble,  13  Easfs  Rep.  332. 
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"  can,  ought  to  be  made,  to  support  it.  It  is  sufficient, 
"  however,  that  by  possibility  the  demandants,  in  their  cor- 
"  porate  capacity,  and  the  capacity  of  their  members,  may 
"have  a  'persona  standi  injudicio,  to  entitle  them  to  judg- 
"  ment. 

"  There  is  another  consideration  also,  which  may  properly 
"  weigh  in  this  case.  The  suit  was  commenced  during 
"  peace,  and  on  the  declaration  of  War  it  was  competent  for 
"  the  defendants  to  plead  the  hostile  alienage  of  the  demand- 
"  ants,  if  it  existed,  in  bar  to  the  further  prosecution  of  the 
"  suit,  in  the  nature  of  a  plea  puis  darrein  continuance,  as 
"  it  was  pleaded  in  Le  Bret  v.  Papillon  (h).  They  did  not 
"  so  plead,  and  thereby  have  affirmed  the  ability  of  the 
f' demandants  to  prosecute  the  suit  to  judgment.  Upon 
h  this  ground,  where  the  disability  of  alien  enem.y  occurred 
^,^  before  judgment,  and  on  a  scire  facias  on  the  judgment 
^'  the  disability  was  pleaded,  the  plea  has  been  held  bad  (i). 

"  Upon  the  whole  the  motion  in  arrest  of  judgment  must 
"  be  overruled." 

The  same  doctrine,  namely,  that  the  plea  of  alien  enemy 
is  one  which  the  Court  will  not  favour,  has  been  holden  by 
the  English  Courts  of  Common  Law  (k).  ISTevertheless, 
under  the  relaxation  of  belligerent  rights  introduced  by  the 
Orders  in  Council  of  the  War  in  1854-5,  the  English 
Prize  Court  held  that  the  affidavit  of  the  claimant,  being 
an  enemy,  must  state  matter  showing  that  he  has  a  persona 
standi  in  judicio ; — such  a  persona  will  not  be  presumed, 
but  must  be  proved  (/). 

LXXXIV.  The  national  character  of  corporations,  as 
well  as  of  individuals,  frequently  undergoes  discussion  in 
Treaties  of  Peace  which  award  compensation  for  losses 
unjustly  sustained  before  or  during  War. 


(h)  4  Easfs  Rep.  502. 

(i)  West  V.  Sutton,  2  Lord  Raymond's  Rep.  853. 

(fc)  Schepeler  v.  Durant,  2  Common  Law  d;  JSquity  Reports  {Finlason\ 

729. 

{I)  The  Troija,  1  Spinks  Eccles.  &  Adm.  Rep.  pp.  342-3. 
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It  has  been  held  in  England,  by  the  Judicial  Committee 
of  the  Privy  Council,  that  a  Corporation  of  British  ISuhjects 
in  a  foreign  country,  under  the  control  of  a  foreign  Govern- 
ment, must  be  considered  as  a  Foreign  Corporation,  and  is 
not  therefore  entitled  to  claim  compensation  for  the  loss  oi 
its  property,  under  a  Treaty  giving  the  right  of  doing  so  to 
British  subjects  (m). 

LXXXY.  Domicil  is,  to  a  certain  extent,  another  test  of 
belligerent  character.  This  circumstance  imposes  a  hostile 
character  upon  the  property,  though  not  necessarily  upon 
the  person,  of  the  domiciled  individual. 

The  question  has  been  much  considered  in  the  Prize 
Courts  of  England  and  the  North  American  United  States. 
They  have  acted  upon  the  principle  laid  down  by  Bynkers- 
hoek  (n),  and  it  is  now  a  well-established  rule,  that  every 
person  is  to  be  considered  as  belonging  to  that  country  where 
he  has  his  domicil,  whatever  may  be  his  native  or  adopted 
country  (o). 

Thus    the   masters  and  crews    of   ships    are    deemed    to 


(m)  Long  v.  Commissioners  for  Claims  on  France,  2  Knapp's  Privy 
Council  Rep.  p.  51. 

Daniel  v.  Commissioners  for  Claims  on  France,  ib.  p.  23. 

(n)  "  Hostium  nomine  an  et  amici  nostri  intelligantur,  qui  victi  apud 
hostes  sunt,  urbe  eoruni  forte  occupata,  dubitari  posset  ?  Non  putat 
Petrinus  Bellus,  De  Be  Militari,  pt.  ii.  tit.  ii.  n.  5.  ;  et  nihil  definit 
Zouchseus,  De  Jure  Fecial.,  pt.  ii.  s.  viii.  q.  4.  Ego  putarem,  etiam 
eos  intelligendos  esse,  certe  quod  ad  bona,  quae  sub  hostium  imperio 
habent,  atque  adeo  ea  bona  jure  belli  probe  recte  a  nobis  occupari,  si 
hostes  antea  ab  amicis  occupaverint.  Quiecunque  hostium  sunt  recte 
capimus,  ea  autem  bona  pars  sunt  imperii  hostilis,  quseque  ita  hosti 
prodesse,  nobis  nocere  possunt." — Bynk.  Q.  J.  F.  1.  i.  c.  iii.  in  fine. 

(o)  The  Vigilantia,  1  C.  Rob.  Adm.  Rep.  1. 

The  Endraught,  1  ib.  19. 

The  Sarah  Christina,  1  ib.  237. 

The  Indian  Chief,  3  ib.  23. 

The  President,  5  ib.  277. 

The  Neptune,  6  ib.  403. 

The  Venus,  9  Cranch  (Amer.)  Rep.  253. 

The  Frances,  Gillespie's  claim,  1  Gallis.  {Am,er.)  Rep.  614. 

McConnel  v.  Hector,  3  Bosanquet  &  Puller^s  Rep.  113. 
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possess  the  national  character  of  the  ships  to  which  they 
belong  during  the  time  of  their  employment  (/?)  ;  and  even 
if  a  person  goes  into  a  belligerent  country  originally  for 
temporary  purposes,  he  will  not  preserve  his  neutral 
character,  if  he  remain  there  several  years,  paying  taxes, 
&c.  {q).  And  a  neutral  Consul,  resident  and  treating  in 
a  belligerent  country,  is,  as  to  his  mercantile  character, 
deemed  a  belligerent  of  that  country  (r)  ;  and  the  same 
rule  applies  to  the  subject  of  one  belligerent  country 
resident  in  the  country  of  its  enemy  and  carrying  on  trade 
there  {s)  ;  but  the  character  acquired  by  mere  domicil 
ceases  upon  removal  from  the  country  {t).  The  native 
character  easily  reverts,  and  it  requires  fewer  circumstances 
to  constitute  domicil  in  the  case  of  a  native,  than  to 
impress  the  national  character  on  one  who  is  originally 
of  another  country  {u)  ;  and  in  his  favour,  a  party  is 
deemed    to    have    changed    his    domicil,    and   his    native 


"  On  n'aura  aucun  egard  aux  passeports  accordes  par  les  princes 
Tieutres  ou  allies,  tant  aux  proprietaires  qu'aux  maitres  des  navires 
sujets  des  Etats  ennemis,  s'ils  n'ont  ete  naturalises,  et  n'ont  transfers 
leur  domicile  dans  les  Etats  des  dits  princes  avant  la  declaration  de  la 
presente  guerre. 

"Ne  pourront  pareillement  les  dits  proprietaires  et  maitres  des 
navires  ou  sujets  des  Etats  ennemis,  qui  auront  obtenu  les  diteslettres 
de  naturalite,  jouir  deleur  effet  si,  depuis  qu'elles  ont  dte  obtenues,  ils 
sont  retournes  dans  les  Etats  ennemis  pour  y  continuer  leur  com- 
m.QYGQ."—BegUment  du  21  Octohre  1744,  art.  xi.  deer,  xxvi.,  Juillet 
1788,  art.  vi. 

(p)  The  Endraught,  1  C.  Boh.  Adm.  Eep.  22. 

The  Bernon,  1  ib.  102. 

The  Emhden,  lib.  17. 

The  Frederick,  d  ib.  8. 

The  Ann,  1  Dodson,  221. 

(q)  The  Harmony,  2  C.  Boh.  Adm.  Eep.  332. 

The  Embden,  1  ih.  17. 

(r)  The  Indian  Chief,  3  ih.  22. 

The  Josephine,  4  ib.  25. 

(s)  The  Citto,  3  ib.  38. 

McConnel  v.  Hector,  3  Bos.  (h  Full.  113. 

it)  The  Indian  Chief,  3  C.  Bob.  Adm.  Bep.  12. 

(u)   La  Virginie,  5  ib.  98. 
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character  reverts,  as  soon  as  he  puts  himself  in  itinere  to 
return  to  his  native  country,  animo  revertendi{x). 

In  general,  a  neutral  merchant  trading  in  the  ordinary 
manner  with  a  belligerent  country,  does  not,  by  the  mere 
accident  of  his  having^  a  stationed  accent  there,  contract  the 
character  of  the  enemy  (?/).  But  it  is  otherwise  if  he  be  not 
engaged  in  trade  upon  the  ordinary  footing  of  a  neutral 
merchant,  but  as  a  privileged  trader  of  the  enemy,  for  then 
he  is  in  effect  carrying  on  a  hostile  trade  (z).  And  the 
same  remark  applies  if  his  agent  carry  on  a  trade,  which  isl 
not  clearly  neutral,  from  the  hostile  country  {a)  ;  if  a  person 
be  a  partner  in  a  house  of  trade  in  an  enemy's  country,  he| 
is,  as  to  the  concerns  and  trade  of  that  house,  deemed  an! 
enemy,  and  his  share  is  liable  to  confiscation  as  such, 
notwithstanding  his  own  residence  is  in  a  neutral  country, 
for  the  domicil  of  the  house  is  considered  in  this  respect  as 
the  domicil  of  the  partners  (Z>).  But  if  he  has  a  house  of 
trade  in  a  neutral  country,  he  has  not  the  benefit  of  the 
same  principle ;  for  if  his  own  personal  residence  be  in  the 
hostile  country,  his  share  in  the  property  of  the  neutral 
house  is  liable  to  condemnation.  A  man  may  have  com- 
mercial concerns  in  hoo  countries,  and  if  he  acts  as  a 
merchant  of  both  he  is  liable  to  be  considered  as  a  subject 
of  both,  with  regard  to  the  transactions  respectively  origi- 


(cc)  The  Indian  Chief,  3  ih.  12. 

The  St.  Lawrence,  1  Gall.  (Amer.)  467. 

(y)  The  An7ia  Catharina,  4  C.  Bob.  Adm.  Rep.  119. 

The  Bendshorg,  ib.  139. 

(z)  The  Anna  Catharina,  ib.  119. 

(a)  Ibid. 

(6)  The  Vigilantia,  1  ib.  1,  14,  19. 

The  Susa,  2  ib.  255. 

The  Indiana,  3  ib.  44. 

The  Portland,  ib. 

The  Vriendschap,  4  ib.  166. 

The  Jonge  Klassina,  5  ib.  297. 

The  Antonia  Johanna,  1  Wheaton  {Amer.)  159. 

The  St.  Joze  Indiana,  2  Gall.  (Amer.)  208. 
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nating  in  both  countries  ;  but  shipments  made  by  an  enemy's 
house  on  account  and  risk,  bond  fide  and  exclusively^  of  a 
neutral  partner  or  a  neutral  house,  are  not  subject  to  con- 
fiscation as  prize  of  War  (c).  However,  if  a  neutral  be 
engaged,  in  peace^  in  a  house  of  trade  in  the  enemy's  country, 
his  property  so  engaged  in  the  house  is  not,  at  the  com- 
mencement of  War,  confiscated  ;  but  if  he  continues  in  the 
house  after  the  knowledge  of  the  War,  it  is  liable,  as  above 
stated,  to  confiscation  {d).  It  is  a  settled  principle,  that 
traffic  alone,  independent  of  residence,  will,  in  some  cases, 
confer  a  hostile  character  on  the  individual  {e)  ;  and  if  a 
neutral  be  engaged  in  the  enemy's  navigation,  it  not  only 
affects  the  peculiar  vessel  in  which  he  is  employed,  but  all 
other  vessels  belonging  to  him  that  have  no  distinct  national 
character  impressed  upon  them  (/). 

LXXXVI.  But  in  considering  who  are  enemies,  it  is  to 
be  observed  that  a  Declaration  of  War  does  not  per  se  recall 
subjects  home. 

"  It  has  been  further  argued," — Mr.  Justice  Story  said 
in  a  case  in  which  he  delivered  judgment — "  that  a  decla- 
"  ration  of  War  is,  in  effect,  a  command  to  the  citizens  of 
*'  the  belligerent  country  abroad  at  the  time,  to  return 
"  home,  and  that  the  law  allows  a  reasonable  time  and  way 
"  to  effect  it. 

"  I  am  not  aware  of  any  principle  of  pubHc  law,  which 
"  obliges  every  absent  citizen  to  return  to  his  country  on 
"  the  breaking  out  of  a  War  ;  nor  has  any  authority  been 
"  produced  which  countenances  the  position.  It  may  be 
"  admitted,  that  the  sovereign  power  of  the  country  has  a 


(c)  The  St.  Joze  Indiana,  2  Gall.  (Amer.)  268,  274-289,  290,  291. 
The  Frances,  1  ih.  618. 

S.  C,  8  Cranch  (Amer.)  348. 

(d)  The  Vigilantia,  1  C.  Bob.  1,  14,  15. 
The  Susa,  2  ib.  251,  255. 

(e)  Ihid. 

The  Vrieyidschap,  4  ib.  166. 
(/)  Ibid. 
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"  right  to  require  the  services  of  all  its  citizens,  in  time  of 
*'  War,  and  for  this  purpose  may  recall  them  home  under 
"  penalties  for  disobedience.  But  until  the  sovereign  power 
"has  promulgated  such  command,  the  citizens  of  the  country 
"  have  a  perfect  right  to  pursue  their  ordinary  business  and 
"  trade  in  and  with  all  other  countries,  except  that  of  the 
"  enemy.  Upon  any  other  supposition,  all  foreign  commerce 
"  would,  during  War,  be  suspended  ;  for  if  it  were  the  duty 
"  of  absent  citizens  to  return,  it  would,  upon  the  same 
"  principle,  be  the  duty  of  those  at  home  to  remain  there. 
"  As  to  citizens  in  the  hostile  country,  the  declaration  of 
"War  imports  a  suspension  of  all  further  commerce  with 
"such  country,  and  obliges  them  to  return,  unless  they! 
"  would  be  involved  in  all  the  consequences  of  the  hostile 
"character.  If  they  wish  to  return,  they  must  do  it  in  a  , 
"  manner  which  does  not  violate  the  laws  ;  and  their  property  ', 
"  cannot  be  removed  with  safety  from  the  enemy  country, 
"  unless  under  the  sanction  of  their  own  Government. 

"  But  even  if  the  position  were  generally  true,  that  is 
"  contended  for,  the  law  would  never  deem  that  a  reason- 
"  able  mode  of  conveying  property  home,  which  involved 
"  it  in  a  noxious  trade  with  the  public  enemy.  That  can 
"  never  be  held  to  be  a  reasonable  mode  of  returning  a 
"  ship  to  the  United  States,  which  involves  her  in  a 
"traffic  forbidden  by  the  laws.  However,  I  am  well 
"  satisfied,  that  the  position  cannot  be  maintained  in  any 
"  extent  adequate  to  the  purpose  for  which  it  has  been 
"  introduced  "  {g), 

LXXXVII.  The  Right  of  confiscating  the  debts  of  the  i 
enemy  is   a  corollary  to  the  right  of  confiscating  his  pro- 
perty. 

The  strict  Right  (A) — the  summum  jus — by  the  Reason 

{g)  The  brig  Joseph,  Judgment  of  Story,  J.,  October  Term,  1813, 
1  Gall  (Amer.)  551  2. 

(h)  Dig.  1.  xli.  t.  i.  s.  51.  :  "  Transf  ugam  jure  belli  recipimiis.  Et 
quae  res  hostiles  apud  nos  sunt  non  publicse  sed  occupantium  fiunt." 

Big.  1.  xlix.  t.  xv. 
VOL.    III.  L 
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of  the  Thing,  and  by  the  opinion  of  every  eminent  jurist,  re- 
mains unquestioned.  "  I  take  upon  me  to  say  "  (observes  Mr. 
Justice  Story),  "  that  no  jurist  of  reputation  can  be  found 
'*  who  has  denied  the  right  of  confiscation  of  enemies' 
"  debts  "(0. 

Bynkershoek,  writing  in  1737,  observes  :  "  Sed  profecto 
"  videtur  esse  jus  commune,  ut  et  actiones  publicentur,  ex 
"  eadem  nempe  ratione  qua  corporalia  qugelibet — actiones  uti- 
"  que  sive  credita  non  minus  Jure  Gentium  sunt  in  dominio 
"  nostro,  quam  alia  bona,  eccur  igitur  in  his  jus  belli  sequa- 
"  mur,  in  illis  non  sequamur  ?  et  cum  nihil  succurrat,  quod 
"  dlstinctioni  idoneaj  locum  prgebere  possit,  etiam  sola  ratio 
"jus  commune  defendit "  (k). 

The  article  of  the  English  Magna  Charta,  already  referred 
to  (Z),  does  not  protect  the  property  or  the  debts  of  foreign 
enemies  without  the  realm.  And  it  appears  to  be  the  ancient 
and  well-established  rule  of  the  English  Common  Law,  as 
laid  down  in  the  old  Year  Books,  and  confirmed  by  the 
judgment  of  the  Court  of  Exchequer  (m\  that  all  debts,  all, 
what  are  by  English  Law  technically  and  barbarously  called, 
choses  in  action,  belonging  to  an  enemy  are  forfeitable  to 
the  Crown  ;  albeit  this  power  is,  as  Lord  Alvanley,  the 
Master  of  the  Rolls,  observed,  very  rarely  executed  (n). 

This  doctrine  has  been  confirmed  by  the  judgment  of  the 
Supreme  Court  in  the  United  States  of  North  America  (o), 
in  which,  as  Dr.  Story  says,  it  was  explicitly  asserted  by 
some,  reluctantly  admitted  by  some,  but  denied  by  none  of 
the  judges  (/>). 

{%)  Brown  v.  The  United  States,  8  Cranch  (Amer.),  (March  1,  1814), 
140. 

(k)  Q.  J.  P.  1.  i.  c.  vii. 

{I)  Vide  ante,  p.  131. 

(m)  Attorney -General  v.  Weeden,  Parker^s  Rep.  p.  267,  citing  May- 
nard''s  Edw.  II. 

Hale,  Pleas  of  the  Crown,  I,  p.  95. 

(n)  Furtado  v.  Rodgers,  3  Bos.  <&  Pidl.  191. 

(o)   Ware  v.  Hylton,  3  Dallas  (Am,er.),  199. 

(p)  Broivn  v.  The  United  States,  8  Cranch  (Arner.),  143. 
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One,  however,  of  the  English  (q)  Common  Law  Tribunals 
has  arrived  at  a  different  conclusion,  and  pronounced  that, 
according  to  modern  International  Law,  the  confiscation  of 
private  debts  is  illegal  and  invalid.  The  case  in  which  this 
law  was  laid  down,  and  the  subject  generally,  will  be  con- 
sidered when  the  effect  of  the  restoration  of  peace  upon  the 
possessors  of  property  is  discussed. 

LXXXVIIL  So  much  as  to  the  strict  right;  but  the 
rigour  of  this  right  has  been  mitigated  by  the  humane  and 
wise  practice  of  nations,  for  nearly  a  century  and  a  half, 
which  has  forborne  from  the  seizure  of  debts  and  credits, 
and  has  been  accompanied  by  a  principle,  which  has  obtained 
universally  (r),  of  allowing  rights  to  debts  and  actions  to 
revive  with  the  restoration  of  peace.  We  have  already 
considered,  in  the  preceding  chapter  on  Embargo  {s\  the 
manner  in  which  this  extreme  Right  has  been  mitigated  in 
practice;  the  memorable  case  of  the  Silesian  (#)  Loan  in 
1752,  did  not.  Dr.  Story  observes  (w),  in  the  slightest 
degree  intimate  that  International  Law  prohibited  a  Sove- 
reign from  confiscating  debts  due  to  his  enemies,  even 
where  the  debts  were  due  from  the  nation,  though  it  con- 
tained a  very  able  statement  of  the  injustice  in  that 
particular  case ;  and  this  memorial  admitted  that  when 
Sovereigns  or  States  borrowed  money  from  foreigners,  it 
was  very  commonly  expressed  in  the  contract  that  it  should 


(q)  Wolffe  V.  Oxholm,  6  Maule  &  Selwyn,  92. 

(r)  So  much  so,  that  Vattel  says  :  "Aujourd'hui  I'avantage  et  la 
surete  du  commerce  ont  engage  tous  les  souverains  de  I'Europe  h  se 
relacher  de  cette  rigueur.  Et  des  que  cet  usage  est  generalement  re§u, 
celui  qui  y  donnerait  atteinte  blesserait  la  foi  publique  ;  car  les 
etrangers  n'ont  confie  a  ses  sujets,  que  dans  la  ferme  persuasion  que 
I'usage  general  serait  observe."  He  has  before  asserted,  however,  and 
not  very  consistently,  that  War  gives  the  same  right  over  our  enemies' 
debt  "  qu'elle  peut  nous  donner  sur  les  autres  biens." — 1.  iii.  c.  v.  s.  77. 

Azuni  follows  in  the  same  track,  pt.  ii.  c.  iv.  art.  ii.  s.  7. 

(s)  Vide  ante,  p.  44,  c.  iii. 

(0  lb.  p.  33. 

(u)  Brown  v.  The  United  States,  8  Cranch  (Amer.),  142. 
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not  be  seized  as  reprisals  or  in  case  of  War ;  various  other 
Treaties  have  subsequently  been  entered  into  containing  a 
similar  stipulation,  (x). 

LXXXIX.  We  have  been  considering  the  question  of 
private  debts.  The  subject  of  debts  due  from  the  State,  in 
its  corporate  capacity,  to  individuals, — money  invested  in 
the  Public  Funds  and  the  Hke, — has  been  already  discussed. 
The  opinion  of  Vattel  upon  this  point  is  thus  emphatically 
expressed  in  the  passage  already  cited :  *'  L'Etat  ne  touche 
"  pas  meme  aux  sommes  qu'il  doit  aux  ennemis ;  partout, 
''  les  fonds  confies  au  public  sont  exempts  de  confiscation  et 
"  de  saisie  en  cas  de  guerre."  Emerigon  (y)  and  Martens 
(z)  are  of  the  same  opinion.  Indeed,  it  is  one  which  now 
may  happily  be  said  to  have  no  gainsayers. 

XC.  With  respect  to  immoveable  property^ — lands  or 
houses  of  the  enemy, — the  general  rule  of  civilised  States 
appears  to  be,  that  this  kind  of  property  is  never  confis- 
cated, upon  the  principle,  that  the  Sovereign,  by  permitting 
the  proprietors  to  purchase  and  possess  such  property,  has 
incorporated  them  amongst  his  subjects.  In  cases,  however, 
where  the  income  of  the  estate  would  otherwise  be  sent  out 
of  the  country  to  augment  the  resources  either  of  the 
private  or  public  wealth  of  the  enemy,  it  may  be  seques- 


(x)  E.  g.  Treaty  between  N,  A.  United  States  and  England^  1794, 
art.  X. 

Between  N.  A.  United  States  and  Holland,  8th  October,  1782,  art. 
xviii. 

Between  N.  A.  United  States  and  France,  1778,  art.  xx. 

Between  N.  A.  United  States  and  Prussia,  11th  July,  1709,  art.  xxiii. 

Between  N.  A.  United  States  and  Morocco,  1787,  art.  xxiv.  In  this 
Treaty  the  confiscation  of  the  debts  of  individuals  was  said  to  be 
"  unjust  and  impolitic." 

Between  the  N.  A.  United  States  and  Columbia,  1825. 

Between  the  N.  A.  United  States  and  Chili,  1832. 

Between  the  N.  A.  United  States  and  Venezuela,  1836. 

Between  the  N.  A.  United  States  and  Peru-Bolivia,  1836. 

(«/)  Des  Assnr.  t.  i.  p.  507. 

(::;)  Vol.  iii.  c.  ii.  s.  5. 
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trated  during  the  pendency  of  the  War,  without  any  breach 
of  international  usage  (a). 

We  shall  have  occasion  hereafter  to  consider  the  pro- 
tection usually  afforded  by  an  invading  or  conquering  State 
to  the  landed  property  of  foreigners  in  the  invaded  or  con- 
quered territory  (6). 

XCI.  Before  this  subject  of  enemies'  (c)  property  be 
dismissed,  it  should  be  observed,  that  if  it  have  been  wrong- 
fully seized  before  the  War,  it  must  be  restored.  In  the 
Report  of  the  English  Law  Officers  (1753),  in  answer  to 
the  Prussian  Memorial,  it  was  stated  that  Frencli  ships 
taken  before  the  War  of  1741,  were  restored  by  the 
Admiralty  Court,  both  during  the  heat  of  the  conflict  and 
afterwards,  to  the  French  owners. 

Such  property  may  not  be  confiscated,  because,  but  for 
the  wrong  done,  it  would  not  have  been  within  the  territory 
of  the  belligerents.  Mr.  Chancellor  Kent  cites  the  Santa 
Cruz  (d)  as  an  instance  that  in  England  suck  property  is 
subject  to  the  rules  of  vindictive  retaliation.  But  this 
seems  to  be  a  mistake.  Lord  Stowell  is  not  speaking  of 
property  wrongfully  taken,  but  of  property  lawfully  seized 
by  Embargo,  when  he  says,  "  at  the  breaking  out  of  War  it 
"  is  the  constant  practice  of  this  country  to  condemn  pro- 
"  perty  seized  before  the  War,  if  the  enemy  condemns,  and 
"  to  restore  if  the  enemy  restores." 

The  restoration  in  these  cases  is  not  matter  of  right,  but 
of  expediency.  The  English  Law  Officers,  in  the  Memorial 
whicli  has  been  just  mentioned,  were  speaking  of  restoration 
in  cases  where  wrong  had  been  done. 

{a)  Bynk.  Q.  J.  P.  1.  i.  c.  vii.  in  initio. 

Vattel,  1.  iii.  c.  v.  s.  76. 

(h)  Grot.  1.  iii.  c.  vi.  s.  5. 

Heffter,  s.  133. 

(c)  1  Co7iiment.  65. 

{d)  1  a  Boh.  Adrn.  Rep.  64. 
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CHAPTER   VII. 

WAR — WHO    MAY    MAKE. 

XCII.  It  is  important  to  consider  the  doctrine  of  Inter- 
national Law,  both  with  respect  to  those  who  may  be 
actually  engaged  in  warlike  operations,  and  to  those  who 
may  possess  themselves  of  the  enemy's  property.  This  is, 
however,  quite  strictly  speaking,  a  question  of  Public  rather 
tlian  of  International  Law.  A  declaration  of  War,  as 
Vattel  remarks,  which  enjoins  the  subjects  at  large  to  attack 
the  enemy's  subjects,  implies  a  general  order  (a).  If  the 
unauthorised  subject  carry  on  War,  or  make  captures,  it 
may  be  an  offence  against  the  sovereignty  of  his  own  nation, 
but  it  is  not  necessarily  a  violation  of  International  Law  (b). 
It  is  true  that  the  Sovereign's  order  which  commands  acts 
of  hostilities,  and  give?  a  right  to  commit  them,  is  usually  a 
particular  order  (c),  that  is,  an  order  to  certain  persons,  and 
that  such  an  order  greatly  conduces  to  the  mitigation  of 
the  evils  inseparable  from  War ;  but  there  are  many  con- 
ceivable cases  in  which  a  Sovereign  may  appeal  to  all  his 
subjects  to  protect  their  country  (d).  Certainly  the  Sove- 
reign may  commission  whomsoever  he  pleases  to  carry  on 
the   War,  both  by  land  and  sea.     Maritime  volunteers  or 


(a)  "■  At  the  same  time  usage  does  require  a  lawful  commission  for 
the  exercise  of  hostilities.'" — Martens,  1.  viii.  c.  iii.  s.  2. 
(6)   Vattel,  1.  iii.  c.  xv.  ss.  224-28. 

(c)  n.  s.  224. 

(d)  Ih.  s.  228. 
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Privateers  {e)  will  be  considered  hereafter;  but  it  must  be 
remembered  here  that  they  carry  Letters  of  Marque. 

The  legal  position  that  no  subject  can  lawfully  commit 
hostilities,  or  capture  property  of  an  enemy,  when  his 
Sovereign  has  either  expressly  or  constructively  prohibited 
it,  is  unquestionable  (/).  But  it  appears  to  be  equally 
unquestionable  that  the  Sovereign  may  retroactively  ratify 
and  validate  the  unauthorised  act  of  his  subject.  In  fact, 
the  subject  seizes  at  his  peril,  and  it  is  for  the  Sovereign  to 
decide  in  the  last  resort  whether  he  will  ratify  or  repudiate 
the  act  {g).  It  is  another  unquestionable  proposition  that 
all  captures  in  War  enure  to  the  Sovereign,  and  can  become 
private  property  only  through  his  grant  (Ji).  But  this 
doctrine  has  not  prevented  the  English  Prize  Courts  from 
holding  that  a  subject  may  seize  hostile  property  for  the  use 
of  the  Crown,  wherever  it  is  found  :  it  will  be  in  the  dis- 
cretion of  the  Crown  to  ratify  the  capture  by  proceeding  to 
condemnation ;  but  to  the  Prize  Court  it  is  quite  indifferent 
whether  the  capture  was  originally  authorised  or  subse- 
quently sanctioned  by  the  Crown.  This  principle  is  illus- 
trated by  various  decisions  of  the  Prize  Courts  in  cases  of 
capture  by  non-commissioned  vessels,  by  commanders  on 
foreign  stations  anterior  to  the  War,  by  private  individuals 
in  port  or  on  the  coasts,  and  by  naval  commanders  on  shore, 
or  unauthorised  expeditions  (i) ;  and  in  cases  where  private 

(e)  Et  vide  ante,  vol.  §  i.  ccclxi. 

(/)  Brown  v.  The  United  States,  8  Cranch  (Amer.),  133.  (Story). 

(g)  The  Thorshaven,  Edward^s  Bep.  102. 

(h)  The  Elsehe,  5  G.  Boh.  Adm.  Bep.  173. 

The  Maria  Frangoise,  6  ih.  282  ;  11  East's  Bep.  619. 

Brown  v.  The  United  States,  8  Craneh  (Amer.)^  131. 

(i)  The  Aquila,  1  G.  Bob.  Adm.  Bep.  37. 

The  Twee  Gesuster,  2  ih.  284,  n. 

The  Beheckah,  1  ih.  227. 

The  Gertruyda,  2  ih.  211. 

The  Mariamne,  ih.  11. 

The  Gharlotte,  ih.  282. 

The  Bichmond,  ih.  325. 

The  Thorshaven,  Edward's  Bep.  102. 

Hale,  in  Hargrave's  Law  Treatises,  c.  xxviii.  215. 
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captors  have  sought  to  obtain  a  condemnation  of  their 
captures  to  themselves,  it  has  been  the  practice  of  the  Prize 
Court,  on  failure  of  their  title,  to  decree  condemnation  to 
the  Crown  or  the  Admiralty,  as  the  circumstances  re- 
quired (A).  "  Nor,"  says  Mr.  Justice  Story,  in  a  judgment 
which  really  exhausts  the  argument  and  learning  which 
belong  to  this  subject,  "  can  I  consider  these  principles  of  the 
*'  British  Courts  a  departure  from  the  Law  of  Nations  "  (/). 
And  he  proceeds  to  show  that  Puffendorf  and  Vattel  are 
improperly  cited  as  authorities  for  the  position,  that  pri- 
vate subjects  who  seize  enemies'  property  are  to  be  con- 
sidered as  Pirates  (m)  ;  and  that  Puffendorf  (?z),  Vattel  (o), 
Grrotius  (p),  and  Bynkershoek  (q),  when  carefully  and 
thoroughly  examined,  fully  sustain  the  law  administered  in 
the  Prize  Courts  of  Great  Britain ;  and  he  adds  the  re- 
markable words,  "  If  the  principles  of  British  Prize  Law 
"  go  further,  I  am  free  to  say  that  I  consider  them  as  the 
''  laiv  of  this  country. ^^ 

So  Mr.  Chancellor  Kent  observes  in  his  Commentaries, 
that  "  there  is  scarcely  a  decision  of  the  Prize  Courts  on 
**  any  general  question  of  public  usage  which  has  not  re- 
"  ceived  the  express  approbation  and  sanction  of  our  national 
**  Courts  "  (r) 

XCIII.  We  have  seen  under  what  circumstances  the  pro- 


Qi)  The  Walsingham  Packet,  2  C.  Rob.  77. 

The  Mrusco,  4  ib.  p.  262,  note,  and  see  cases  just  cited. 

(l)  Broiim  V.  The  U^iited  States,  8  Cranch  {Amer.),  132. 

(m)  Ib,  132,  134. 

(n)  L.  viii.  c.  vi.  p.  21. 

(o)  L.  iii.  c.  XV.  ss.  223-228. 

(p)  L.  iii.  c.  vi.  ss.  2,  10,  12. 

(q)  Q.  J.  P.  cc.  iii.  xviii.  xx. 

"Looking  to  the  general  scope  of  his  arguments  (lb.  cc.  iii.  iv.  xvi. 
xvii.),  I  think  it  might  not  unfairly  be  argued  that,  independent  of 
particular  edicts,  the  subjects  of  hostile  nations  might  lawfully  seize 
each  other's  property  wherever  found." — Story,  ubi  supr.  p.  134. 

(r)  Parti.  1.  iii.  p.  70. 
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perty  of  Foreign  Corporations  may  be  subject  to  belligerent 
Rights ;  it  remains  to  observe  that  Corporations  may  also, 
under  certain  circumstances,  exercise  these  Rights.  Thus, 
Wars  have  been  carried  on  out  of  Europe  by  Companies  or 
Societies,  but  these  Wars  have  been  waged  under  the  direct 
or  implied  authority  of  the  Sovereign.  The  right  of  waging 
them  is  a  consequence  of  the  power  granted  by  the  State  to 
those  companies  over  particular  territories  {s).  It  has  so 
happened  that  this  power  has  been  only  granted  with  respect 
to  possessions  out  of  Europe,  but  there  does  not  appear  to  be 
any  absolute  necessity  that  it  should  be  so  limited. 

The  East  India  Companies,  as  has  been  already  ob- 
served (t\  formerly  presented  the  most  remarkable  illustra- 
tion of  the  enjoyment  of  this  authority  by  corporate  bodies. 
But  though  they  have  made  war  and  peace  in  their  own 
name,  it  is  clear  that  they  have  done  so  as  delegates  of  their 
Sovereign ;  and  it  may  be  observed,  that  the  Sovereign 
regulated  the  distribution  of  the  Booty  captured  in  time  of 
War  by  the  East  India  troops  (u), 

XCI V.  With  respect  to  the  instruments  by  which  the  work 
of  destruction  and  devastation  may  be  carried  on,  but  little 
can  be  said  by  the  International  Jurist,  and  that  little  must 
be  chiefly  of  a  negative  character. 

The  means  of  carrying  on  War  are  either  (1)  secret  or  (2) 
open. 

With  respect  to  secret  means,  those  of  poison,  of  assassi- 
nation, of  treachery,  are  proscribed  by  Christian  and  civilised 
Heathen  nations.  It  was  a  noble  reply  of  the  Roman  Senate, 
even  in  the  days  of  its  corruption,  to  the  offer  of  a  barbarous 
ally  to  destroy  their  enemy  by  poison,  "si  patrandse  neci  vene- 


(s)  Martens^  1.  viii.  c.  iii.  s.  2. 

{t)  Vol.  i.  §  cxxii. 

{u)  Case  of  the  Army  of  the  Deccan,  2  Knapp's  Privtj  Council  Rep. 
103.  The  question  related  to  booty  captured  in  the  Pindaree  and  Mah- 
ratta  War,  1817-18. 

Vide  post  as  to  this  case  and  booty  generally. 
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*^  num  mitteretur:  "  "  Non  fraude  neque  occultis,  sed  palam 
"  et  armatum,  populum  Romanum  hostes  suos  ulcisci."  (x). 

Memorable  also  is  the  language  of  our  Lord  Bacon  upon 
the  same  subject : — "  It  were,"  he  says,  "just  and  honour- 
"  able  for  Princes,  being  in  Wars  together,  that  however 
"  they  prosecute  their  quarrels  and  debates  by  arms  and  acts 
"  of  hostility  ;  yea,  though  the  Wars  be  such  as  they  pretend, 
**  the  utter  ruin  and  overthrow  of  the  forces  and  states  one  of 
"  another,  yet  they  so  limit  their  passions  as  they  preserve 
"  two  things  sacred  and  inviolable, — that  is,  the  life  and  good 
"  name  each  of  other. 

"  For  the  Wars  are  no  massacres  and  confusions  ;  but  they 
"  are  the  highest  trials  of  right,  when  Princes  and  States,  that 
"  acknowledge  no  superior  upon  earth,  shall  put  themselves 
"  upon  the  justice  of  God  for  the  deciding  of  their  contro- 
"  versies  by  such  success  as  it  shall  please  Him  to  give  on 
"  either  side.  And  as  in  the  process  of  particular  pleas  be- 
"  tween  private  men,  all  things  ought  to  be  ordered  by  the 
"  rules  of  civil  laws,  so  in  the  proceedings  of  the  War  nothing 
"  ought  to  be  done  against  the  Law  of  Nations  or  the  Law 
"  of  Honour ;  which  laws  have  ever  pronounced  these  two 
"  sorts  of  men,  the  one  conspirators  against  the  persons  of 
*'  Princes,  the  other  libellers  against  their  good  fame,  to  be 
"  such  enemies  of  common  society  as  are  not  to  be  cherished, 
"  — no,  not  by  enemies. 

"  For  in  the  examples  of  times  which  were  less  corrupted, 
"  we  find  that  when,  in  the  greatest  heats  and  extremities  of 
"  Wars,  there  have  been  made  offers  of  murderous  and  traitor- 
"  ous  attempts  against  the  person  of  a  Prince  to  the  .enemy, 
"  they  have  been  not  only  rejected  but  also  revealed;  and  in 
"  like  manner,  w^hen  dishonourable  mention  shall  have  been 
"  made  of  a  Prince  before  an  enemy  Prince  by  some  that  have 
"  thought  therein  to  please  his  humour,  he  has  shown  himself, 


(x)  Tacit.  Annul.  1.  ii.  c.  Ixxxviii. 
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*'  contrariwise,  utterly  distasted  therewith,  and  been  ready  to 
^'  contest  for  the  honour  of  an  enemy  "  (?/). 

Nevertheless,  stratagems  by  land  and  sea  are  not  held  to 
violate  the  laws  of  War.  Thus,  the  ambush,  the  disguise 
of  uniform,  the  false  flag  are  allowable,  though  before  a 
naval  action  be  begun  the  true  flag  should  be  hoisted. 

With  respect  to  open  means,  the  employment  of  savages  (z) 
and  cannibals,  the  well-known  subject  of  Chatham's  vehement 
censure,  the  use  of  poisoned  weapons,  the  wanton  devastation 
of  territory,  the  slaughter  and  ill-usage  of  the  unarmed  and 
unoffending  men,  much  more  of  women  and  children,  are 
universally  reprobated  (a). 

Yet  the  use  of  every  instrument  of  open  destruction  (though 
the  non-use  of  particular  kinds  of  shot  has  sometimes,  as  will 
be  seen  {b),  been  the  subject  of  Treaties),  the  cutting  off  the 
resources  of  the  enemy,  by  stopping  the  supplies  of  water,  or 
by  devastating  the  adjacent  territory,  are  certainly  legiti- 
mate means  of  harassing  the  foe. 

XC  V.  Something  must  be  said  with  respect  to  the  belli- 
gerent's right  over  the  person  of  (1)  the  enemy  and  (2)  the 
prisoner  (c). 

(y)  Lord  Bacon,  Certain  Observations  upon  a  Libel  published  this 
present  year,  1592,  vol.  v.  p.  384.     (Ed.  B.  Montagu.) 

{z)  "  But  who  is  the  man  that  has  dared  to  authorise  and  associate 
to  our  arms  the  tomahawk  and  scalping-knife  of  the  savage  ?  To  call 
into  civil  alliance  the  wild  and  inhuman  savage  of  the  woods  ;  to 
delegate  to  the  merciless  Indian  the  defence  of  disputed  rights  ;  and 
to  wage  the  horrors  of  his  barbarous  War  against  our  brethren  1 
These  enormities  cry  aloud  for  redress  and  punishment,  and,  unless 
done  away  with,  will  leave  an  indelible  stain  on  the  national  honour." 
— Speech  of  Lord  Chatham,  in  Adolphus'  Hist,  of  England,  vol.  ii.  p. 
485. 

(a)  In  the  War  waged  by  England  and  her  allies  against  Russia 
(1854)  in  the  Crimea,  the  English  General  refused  to  abstain  from 
firing  upon  a  particular  quarter  of  Sebastopol,  said  to  be  inhabited  by 
women  and  children,  but  offered  them  a  free  passage  beyond  the  lines 
of  the  army. 

(6)  Vide  post,  p.  liSO  in  ji'^te. 

(<;)  Martens,  1.  viii.  c.  iii. 

Vattel,  1.  iii.  c.  viii.  passim. 
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In  the  middle  ages,  when  the  most  gross  and  cruel  treat- 
ment of  prisoners  prevailed,  the  Western  (d)  and  the  Eastern 
Churches  contributed,  as  we  have  seen,  all  the  mitigation  in 
their  power  to  the  exercise  of  their  hostilities  ;  and  the  Third 
Council  of  Lateran  (a.d.  1179)  forbad  Christians  to  make 
or  to  purchase  slaves, — a  principle  which  the  Eastern  Church 
also  enforced  about  eighty  years  afterwards  (a.d.  1260). 

1.  As  to  the  enemy  before  he  is  a  prisoner  (e).  Soldiers 
are  not  of  the  unoffending  and  unarmed  class  referred  to  in 
the  last  paragraph, — to  wound  and  to  kill,  to  be  wounded 
and  to  be  killed,  is  a  large  part  of  their  terrible  though 
necessary  vocation  in  this  imperfect  and  unquiet  world.  But 
when,  whether  by  surrender  or  by  capture,  they  are  mani- 
festly without  the  will  or  power  to  resist,  their  injury  or  de- 
struction is  brutal,  sinful,  and  indefensible  (/).  The  con- 
queror is  obliged,  by  the  laws  of  just  War,  to  spare  those 
who  lay  down  their  arms,  who  ask  for  quarter,  or  who  lie 
wounded  and  helpless, — to  put  such  to  death  is  to  commit 
murder.  And  those  who  commit  it  ought  to  die  by  the  hand 
of  the  hangman,  and  not  of  the  soldier.  It  is  said  that  ex- 
ceptions to  this  generally  admitted  rule  are  furnished  by 
cases  in  which  the  preservation  of  the  life  of  the  enemy  is 
inconsistent  with  your  own  safety,  in  which  the  cruelty  of 
the  enemy  justifies  and  necessitates  retaliation,  in  which  the 
crime  of  the  enemy,  before  he  becomes  defenceless,  warrants 
you  in  taking  his  life. 

In   this   place  two   generous  International   attempts   to 


(d)  De  Sagittar.  1.  x.  c.  i. 
De  Treugd  et  Pace,  1.  x.  c.  ii. 
Putter,  Beitr.  pp.  69,  86. 

(e)  Vattel,  1.  iii.  c.  viii.  passim. 

(f)  "  Weder  in  dem  einem  noch  anderen  Falle  kann  nach  Rechts- 
regeln  dem  Gefangenen  noch  das  Leben  genommen  werden  :  derm  jede 
edaubte  Geivalt  endujet  vvunn  dor  Gcgiier  widcrstaiidlos  gcworden  ist, 
und  berechtiget  bloss  zu  weiteren  Sicherungsmitteln. " — Jrleffter,  B.  2. 
§  127. 

Vide  aide,  p.  81. 
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mitiorate  the  horrors  of  War  should  be  mentioned.  I.  In 
1864,  on  behalf  of  the  wounded,  commonly  called  "The 
"  Geneva  Convention."  II.  In  1868,  a  Declaration  against 
the  use  of  certain  Explosive  Projectiles. 


I. —  Convention  for  the   Amelioration  of  the    Condition    of 
Soldiers  ivounded,  in  Armies  in  the  Field, 

"  The  Swiss  Confederation,  His  Royal  Highness  the  Grand 
Duke  of  Baden,  His  Majesty  the  King  of  the  Belgians,  His 
Majesty  the  King  of  Denmark,  Her  Majesty  the  Queen  of 
Spain,  His  Majesty  the  Emperor  of  the  French,  His  Royal 
Highness  the  Grand  Duke  of  Hesse,  His  Majesty  the  King 
of  Italy,  His  Majesty  the  King  of  the  Netherlands,  His 
Majesty  the  King  of  Portugal  and  the  Algarves,  His 
Majesty  the  King  of  Prussia,  His  Majesty  the  King  of 
Wiirtemberg,  being  equally  animated  by  the  desire  to 
mitigate,  as  far  as  depends  upon  them,  the  evils  inseparable 
from  War,  to  suppress  useless  severities,  and  to  ameliorate 
the  condition  of  soldiers  wounded  on  the  field  of  battle, 
have  resolved  to  conclude  a  Convention  for  that  purpose, 
and  have  named  as  their  Plenipotentiaries,  that  is  to  say : — 

(Here  follow  their  names). 

Who,,  after  having  exchanged  their  powers,  found  in  good 
and  due  form,  have  agreed  upon  the  following  Articles; — 

Article  I. 

"  Ambulances  and  military  hospitals  shall  be  acknowledged 
to  be  neuter,  and,  as  such,  shall  be  protected  and  respected 
by  belligerents  so  long  as  any  sick  or  wounded  may  be 
therein. 

"  Such  neutrality  shall  cease  if  the  ambulances  or  hospitals 
should  be  held  by  a  military  force." 

Article  II. 

"  Persons  employed  in  hospitals  and  ambulances,  comprising 
the  staff  for  superintendence,  medical  service,  administra- 
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tion,  transport  of  wounded,  as  well  as  chaplains,  shall 
participate  in  the  benefit  of  neutrality  whilst  so  employed, 
and  so  long  as  there  remain  any  wounded  to  bring  in  or  to 
succour." 

Article  III. 

"  The  persons  designated  in  the  preceding  Article  may, 
even  after  occupation  by  the  enemy,  continue  to  fulfil  their 
duties  in  the  hospital  or  ambulance  which  they  serve,  or 
may  withdraw  in  order  to  rejoin  the  corps  to  which  they 
belong. 

*'  Under  such  circumstances,  when  those  persons  shall 
cease  from  their  functions,  they  shall  be  delivered  by  the 
occupying  army  to  the  outposts  of  the  enemy." 

Article  IV. 

"  As  the  equipment  of  military  hospitals  remains  subject 
to  the  laws  of  war,  persons  attached  to  such  hospitals 
cannot,  in  withdrawing,  carry  away  any  articles  but  such  as 
are  their  private  property. 

"  Under  the  same  circumstances  an  ambulance  shall,  on 
the  contrary,  retain  its  equipment." 

Article  V. 

"  Inhabitants  of  the  country  who  may  bring  help  to  the 
wounded  shall  be  respected,  and  shall  remain  free.  The 
Generals  of  the  belligerent  Powers  shall  make  it  their  care 
to  inform  the  inhabitants  of  the  appeal  addressed  to  their 
humanity,  and  of  the  neutrality  which  will  be  the  conse- 
quence of  it. 

"  Any  wounded  man  entertained  and  taken  care  of  in  a 
house  shall  be  considered  as  a  protection  thereto.  Any 
inhabitant  who  shall  have  entertained  wounded  men  in  his 
house  shall  be  exempted  from  the  quartering  of  troops,  as 
well  as  from  a  part  of  the  contributions  of  war  which  may 
be  imposed." 


geneva  convention.  159 

Article  YI. 

"Wounded  or  sick  soldiers  shall  be  entertained  and 
taken  care  of,  to  whatever  nation  they  may  belong. 

"  Commanders-in-chief  shall  have  the  power  to  deliver 
immediately  to  the  outposts  of  the  enemy  soldiers  who  have 
been  wounded  in  an  engagement,  when  circumstances  permit 
this  to  be  done,  and  with  the  consent  of  both  parties. 

"  Those  who  are  recognised,  after  their  wounds  are 
healed,  as  incapable  of  serving,  shall  be  sent  back  to  their 
country. 

"  The  others  may  also  be  sent  back,  on  condition  of 
not  asrain  bearino^  arms  durino;  the  continuance  of  the  war. 

O  o  o 

"  Evacuations,  together  with  the  persons  under  whose 
directions  they  take  place,  shall  be  protected  by  an  absolute 
neutrality." 

Article  VII. 

"  A  distinctive  and  uniform  flag  shall  be  adopted  for 
hospitals,  ambulances,  and  evacuations.  It  must,  on  every 
occasion,  be  accompanied  by  the  national  flag.  An  arm- 
badge  {brassard)  shall  also  be  allowed  for  individuals 
neutralized,  but  the  delivery  thereof  shall  be  left  to  military 
authority. 

"  The  flag;  and  the  arm-bado^e  shall  bear  a  red  cross  on 
a  white  ground." 

Article  Vlll. 

"  The  details  of  execution  of  the  present  Convention  shall 
be  regulated  by  the  Commanders-in-chief  of  belligerent 
armies,  according  to  the  instructions  of  their  respective 
Governments,  and  in  conformity  with  the  general  principles 
laid  down  in  this  Convention." 

Article  IX. 

"  The  High  Contracting  Powers  have  agreed  to  com- 
municate the  present  Convention  to  those  Governments 
which  have  not  found  it  convenient  to  send  Plenipotentiarie& 
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to  the  International  Conference  at  Geneva,  with  an  invitation 
to  accede  thereto;  the  Protocol  is  for  that  purpose  left 
open." 

Article  X. 

"  The  present  Convention  shall  be  ratified,  and  the 
ratifications  shall  be  exchanged  at  Berne  in  four  months, 
or  sooner  if  possible. 

"  In  witness  whereof  the  respective  Plenipotentiaries 
have  signed  the  same,  and  have  affixed  thereto  the  seal  of 
their  arms. 

"  Done  at  Geneva,  the  twenty-second  day  of  August, 
One  thousand  eight  hundred  and  sixty-four." 

(Here  follow  the  Signatures). 

"  And  the  Swiss  Confederation  having,  in  virtue  of 
Article  IX.  of  the  said  Convention,  invited  the  Govern- 
ment of  Her  Britannic  Majesty  to  accede  thereto ; 

*'  The  undersigned.  Her  Britannic  Majesty's  Principal 
Secretary  of  State  for  Foreign  Affairs,  duly  authorised  for 
that  purpose,  hereby  declares  that  the  Government  of  Her 
Britannic  Majesty  fully  accedes  to  the  Convention  afore- 
said. 

''  In  witness  whereof  he  has  signed  the  present  Act  of 
Accession,  and  has  affixed  thereto  the  seal  of  his  arms. 

"  Done  at  London,  the  eighteenth  day  of  February,  in 
the  year  of  Our  Lord  one  thousand  eight  hundred  and 
sixty -five. 

(l.S.)  "  KUSSELL." 


II. — A  Declaration  renouncing  the  nse,  in  time  of  War,  of 
Explosive  Projectiles  under  400  grammes  weight,  t 

Declaration. 

"  On  the  proposition  of  the  Imperial  Cabinet  of  Russia, 
an  International  Military  Commission  having  assembled  at 
St.  Petersburg  in  order  to  examine  into  the  expediency  of 
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forbidding  the  use  of  certain  projectiles  in  times  of  War 
between  civilised  nations,  and  that  Commission  having,  by 
common  agreement,  fixed  the  technical  limits  at  which  the 
necessities  of  War  ought  to  yield  to  the  requirements  of 
humanity,  the  undersigned  are  authorised  by  the  orders  of 
their  Governments  to  declare  as  follows : — 

"  Considering  that  the  progress  of  civilisation  should  have 
the  effect  of  alleviating  as  much  as  possible  the  calamities  of 
war  ; 

"  That  the  only  legitimate  object  which  States  should 
endeavour  to  accomplish  during  War  is  to  weaken  the 
military  forces  of  the  enemy  ; 

''  That  for  this  purpose  it  is  sufficient  to  disable  the 
greatest  possible  number  of  men  ; 

"  That  this  object  would  be  exceeded  by  the  employment 
of  arms  which  uselessly  aggravate  the  sufferings  of  disabled 
men,  or  render  their  death  inevitable ; 

"  That  the  employment  of  such  arms  would,  therefore,  be 
contrary  to  the  laws  of  humanity  ; 

"  The  Contracting  Parties  engage  mutually  to  renounce, 
in  case  of  War  among  themselves,  the  employment  by  their 
military  or  naval  troops  of  any  projectile  of  a  weight  below 
400  grammes,  which  is  either  explosive  or  charged  with 
fulminating  or  inflammable  substances. 

"  They  will  invite  all  the  States  which  have  not  taken 
part  in  the  deliberations  of  the  International  Military  Com- 
mission assembled  at  St.  Petersburg,  by  sending  Delegates 
thereto,  to  accede  to  the  present  engagement. 

"  This  engagement  is  obligatory  only  upon  the  Con- 
tracting or  Acceding  Parties  thereto,  in  case  of  War 
between  two  or  more  of  themselves :  it  is  not  applicable 
with  regard  to  non-Contracting  Parties,  or  Parties  who 
shall  not  have  acceded  to  it. 

"  It  will  also  cease  to  be  obligatory  from  the  moment 
when,  in  a  War  between  Contracting  or  Acceding  Parties, 
a  non-Contracting  Party  or  a  non-Acceding  Pa.rty  shall 
join  one  of  the  belligerents. 

VOL.    111.  M 
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"  The  Contracting  or  Acceding  Parties  reserve  to  them- 
selves to  come  hereafter  to  an  understandino;  whenever  a 
precise  proposition  shall  be  drawn  up  in  view  of  future 
improvements  which  science  may  effect  in  the  armament  of 
troops,  in  order  to  maintain  the  principles  which  they  have 
established,  and  to  conciliate  the  necessities  of  War  with 
the  laws  of  humanity. 

"  Done  at  St.  Petersburg,  the  twenty-ninth  of  Novem- 
ber (eleventh  of  December),  One  thousand  eight  hundred 
and  sixty-eight. 


Dud- 
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V  Great  Britain 

Andrew  Buchanan. 

jj 

Austria  and  Hungary     . 

Vetsera. 

5J 

Bavaria 

Count  Tauffkirchen. 

>) 

Belgium 

Count    Errembault    de 

ZEELE. 

»> 

Denmark 

E.    ViND. 

»5 

France  .         .         . 

Talleyrand. 

}> 

Greece  .... 

S.  A.  Metaxa. 

>> 

Italy      .... 

Bella  Caracciolo. 

5> 

Netherlands  . 

Baron  Gevers. 

)5 

Persia    .... 

Mirza  Assedullah  Khan. 

>) 

Portugal 

Bilvas. 

JJ 

Prussia  and  North  Ger- 

man Confederation 

H.  VII  V.  Reuss. 

>J 

Russia  .... 

GORTCHACOW. 

» 

Sweden  and  Norway 

0.  M.  Bjornstjerna. 

55 

Switzerland    . 

Ad.  Glinz. 

>> 

Turkey  .... 

Caratheodory. 

J5 

Wiirtemberg 

C.  Y.  Abele."  (g) 

A  conference  on  the  laws  of  War  met  at  Brussels  in  1874  ; 
but  no  decisive  conclusions  were  arrived  at  (h). 

2.  As  to  the  enemy  after  he  is  a  prisoner.  Is  Henry  V. 
to  be  condemned,  when,  after  the  battle  of  Agincourt  was 
over,  being  suddenly  attacked  by  a  body  of  armed  peasants, 
he  ordered  his  numerous  prisoners  to  be  put  to  death,  lest 


(g)  Papers  presented  to  Parliament,  18C9, 
(Ji)  Papers  presented  to  Parliament  1875 
the  Law  of  Nations,  vol.  ii.  p.  337. 


Lorimer's  Institutes  of 


PRISONERS    OF    WAR.  1^3 

the  scanty  remains  of  his  victorious  army  should  be  anni- 
hilated ?  Was  Anson  justifiable,  when,  after  the  capture  of 
the  Acapulco  galleon,  finding  that  his  crew  was  outnum- 
bered by  his  prisoners,  he  consigned  the  latter  to  the  horrors 
and  dreadful  suffering  of  incarceration  in  the  hold  ? 

These  are  instances  "  at  which  morality  is  perplexed, 
"  reason  is  staggered,  and  from  which  affrighted  nature 
"  recoils  "  (z).  At  least,  it  may  be  said,  that  the  clearest 
evidence  of  the  absolute  necessity  of  self-preservation  is 
required  to  palliate  them.  The  prisoner  who  has  yielded 
under  conditions  cannot  be  injured  so  long  as  he  fulfils  his 
part  of  the  condition.  The  prisoner  who  has  made  no  such 
condition  may  be  subject  to  all  necessary  restraint,  propor- 
tioned, of  course,  to  his  readiness  to  submit  or  his  intention 
to  escape. 

But  surely  the  brave,  the  wise,  and  the  humane  will  join 
in  preferring  the  conduct  of  Charles  XII.,  when,  after  the 
battle  of  Narva,  he  disarmed  and  set  at  liberty  the  prisoners 
who  encumbered  him,  to  the  conduct  of  his  adversary,  who, 
after  the  battle  of  Pultowa,  sent  the  prisoners,  whose 
prowess  he  had  experienced  and  dreaded,  into  the  wilds  of 
Siberia. 

The  selling  (k)  prisoners  as  slaves  is,  as  Vattel  observes,  a 
disgrace  to  humanity,  happily  banished  from  Christendom  (/). 

(i)  Burke's  Works,  vol.  iv.  p.  127. 

(k)  "  Of  being  taken  by  the  insolent  foe, 

And  sold  to  slavery,  and  my  redemption  thence." — 0th.  act  i.  sc.  3. 

Vide  ante,  vol.  i.  pt.  iii.  c.  xvii. ,  Slavery  and  the  Slave  Trade, 
and  ib.  the  opinion  of  Grotius  and  Bynkershoek. 

(1)  "  Le  droit  de  guerre,  disent  les  jurisconsultes  remains,  permet 
de  tuer  les  prisonniers  ;  en  les  rendant  esclaves,  on  leur  fait  grace  de 
la  vie.  Nous  repondons,  avec  Brusseau,  que  '  la  guerre  n'est  point 
une  relation  d'homme  a  homme,  mais  une  relation  d'Etat  a  Etat,  dans 
laquelle  les  particuliers  ne  sont  ennemis  qu'accidentellement,  non  point 
comme  hommes,  ni  meme  comme  citoyens,  mais  comme  soldats.  La 
fin  de  la  guerre  etant  la  destruction  de  I'Etat  ennemi,  on  a  droit  d'en 
tuer  les  def  enseurs  tant  qu'ils  ont  les  armes  a  la  main  ;  mais  sitot  qu'ils 
les  posent  et  se  rendent,  cessant  d'etre  ennemis,  ils  redeviennent 
simplement  hommes,  et  Ton  n'a  plus  de  droit  sur  leur  vie.'  "—Itausseau, 
Contrat  Social,  1.  i.  p.  4. 

M   2 
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Prisoners  are  exchanged  in  War,  are  dismissed  on  their 
parole,  under  promise  not  to  carry  arms  for  a  certain  time, 
or  during  the  continuance  of  the  War.  A  commander 
may  make  engagements  with  the  enemy  to  this  effect,  but 
such  engagements  must  have  their  limits ;  he  cannot  under- 
take that  his  troops  shall  never  bear  arms  against  the  enemy, 
though  he  may  engage  that  they  shall  not  do  so  during  the 
existing  War,  because  the  enemy  may  so  long  detain  them 
in  captivity  (m). 

The  ransom  of  prisoners  (71)  is  a  practice  now  much  dis- 
countenanced, but  which  cannot  be  said  to  be  unlawful.  If 
prisoners  are  not  released  during  the  War,  their  freedom 
should  always  form  one  of  the  conditions  of  the  peace  which 
terminates  it. 

XCVI.  The  following  classes  of  persons  have  no  claim 
to  the  treatment  of  prisoners  of  War  (^0)  : — 

1.  Bands  of  marauders,  acting  without  the  authority  of 
the  Sovereign  or  the  order  of  the  military  commander, — 
a  class  which  of  course  does  not  include  volunteer  corps, 
permitted  to  attach  themselves  to  the  army,  and  under  the 
command  of  the  general  of  the  army  (p). 

2.  Deserters  captured  among  the  enemy's  troops. 

3.  Spies,  even  if  they  belong  to  the  regular  army. 

The  most  melancholy  and  affecting  instance  in  modern 
times  of  the  severity  with  which  this  class  of  persons  is 
treated,  is  afforded  by  the  wxll-known  history  of  Major 
Andre,  of  which  some  further  mention  will  be  made  hereafter. 

XCVI  A.  I  agree  with  Calvo  that  an  enemy  in  a  balloon 
captured  by  the  accidental  descent  of  that  vehicle  into  the 
enemies'  lines,  should  on  principle  be  treated  not  as  a  spy, 
but  as  a  prisoner  of  war  (q). 


(m)  Vattel,  uhi  supr. 

(n)  As  to  ransoms  of  ships,  vide  post,  ccccxxxii. 
(0)  Heffter,  s.  126. 

(p)  See  a  Paper,  by  Mr.  Droop,  read  before  the  Juridical  Society, 
March,  1871,  and  Calvo,  ii.  115-19,  as  to  "  corps  francs,  c&c." 
(g)  II.  141-2. 
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CHAPTER   VIII. 

INTERCOURSE    BETWEEN    ENEMIES    DURING    WAR. 

XCVII.  That  enemies,  during  the  fiercest  raging  of 
War,  must  keep  their  word  and  fulfil  their  plighted  faith,  is 
an  undeniable  maxim  of  all  civilised  States ;  without  the 
religious  observance  of  these  obligations,  proposals  of  peace 
could  never  be  entered  upon,  and  the  horrors  of  War 
would  be  perpetual  («).  This  word  may  be  pledged,  and 
this  faith  plighted,  by  implication  as  well  as  by  express 
promise.  Every  belligerent  acts  upon  the  presumption  that 
the  usages  of  civilised  War  will  be  observed. 

Hence,  Flags  of  Truce,  Cartels  for  the  exchange  of  pri- 
soners. Passes,  Safe  Conducts,  are  holden  sacred  by  all 
States  (b). 

They  are  among  the  ''belli  commercia''''  (c),  which  who- 
ever violates  deserves  to  be  treated  as  a  pirate. 

XCYIII.  Some  of  these  usages  appear  to  deserve  a  fuller 
consideration.  A  Safe  Conduct  (t/),  or  Passport,  is  a  privi- 
lege which  ensures  safety  to  those  who  hold  it  while  passing 


(a)  "  Inter  hostes  quse  conveniunt  fide  aut  expressa  aut  tacita  con- 
stant."— Grot.  1.  iii.  c.  xx.  s.  1.,  et  vide  passim,  cc.  xxi.-xxiv. 
(6)  Vattel,  1.  iii.  c.  xvii. 

(c)  Virg.  JEn.  1.  x.  532. 

(d)  Jus  commeandi  extra  inducias  {Grot.  1.  iii.  c.  xxi.  s.  14.) 


Salva  guardia. 

Schutz-  oder  Salvegardenvertrag. 

Literce  liheri  commeatus. 

Passeport,  Saiif-condnit. 
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or  rej){issing  from  one  place  to  another,  or  while  occupied  id 
the  performance  of  some  act  specified  in,  and  permitted  by 
the  instrument.  Such  an  instrument  must  emanate  from 
the  supreme  authority  upon  the  spot,  that  is,  from  the  officer 
in  command,  to  whom  the  Sovereign  has  for  these  and  other 
purposes  delegated  his  power,  either  by  express  commission 
or  as  the  natural  consequences  of  other  powers. 

XCIX.  The  safe  conduct  for  the  -person  cannot  be  trans- 
ferred from  one  man  to  another;  the  abuses  which  might 
flow  from  such  a  permission  are  manifest.  But  the  safe 
conduct  for  goods  admits  of  their  being  removed  by  some 
person  other  than  their  owner,  unless  there  be  some  specific 
objection  against  the  person  employed. 

The  extent  of  the  safe  conduct  must  of  course  be  limited 
by  the  extent  of  the  command  of  the  grantor ;  it  would  not 
necessarily  be  limited  by  territorial  boundary,  but  would, 
unless  otherwise  limited,  follow  the  grantee  wherever  the 
forces  or  troops  of  the  grantor  are. 

C.  The  grantor  of  the  safe  conduct  tacitly  pledges  him- 
self both  to  protect  the  grantee  and  to  punish  any  person 
subject  to  his  command  who  may  violate  it.  A  safe  conduct, 
strictly  construed,  does  not  include  more  than  one  person 
and  his  reasonable  baggage,  unless  the  terms  of  the  instru- 
ment expressly  admit  more, 

CI.  If  a  safe  conduct  be  granted  for  a  limited  time,  its 
virtue  expires  with  the  expiration  of  this  time ;  but  if  the 
grantee  has  been  prevented  by  sickness,  or  some  cause  over 
which  he  has  no  control,  from  returning  within  the  time, 
the  spirit  of  the  promise  of  security  conveyed  in  the  instru- 
ment protects  him.  The  case,  as  Vattel  remarks  (^),  is 
different  from  that  of  an  enemy  coming  into  a  country 
during  a  truce :  to  him  no  particular  promise  has  been 
made ;  he  has,  at  his  own  peril,  taken  advantage  of  a  general 
liberty  allowed  by  the  suspension  of  hostilities ;  all  that  has 
been  promised  to  him  is  forbearance  from  hostilities  during 

{e)  L.  iii.  c.  xvii.  p.  274. 
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a  certain  period ;  it  may  be  a  matter  of  importance  to  his 
enemy  that  at  the  expiration  of  that  period,  the  War  should 
in  all  respects  freely  take  its  course. 

The  safe  conduct  is  granted  by  the  public  authorities, 
therefore  the  grantor  in  fact  never  dies  ;  it  does  not  expire 
with  the  death  of  the  particular  officer  who  happened  to 
subscribe  it  (/).  If  the  safe  conduct  contains  any  such 
limitation  as  for  such  time  as  loe  shall  think  Jit,  it  is  of  course 
revocable  at  the  discretion  of  the  grantor  {g) ;  but  even 
without  such  limitation  it  can  hardly  be  said  to  be  in  all  cir- 
cumstances irrevocable;  circumstances  subsequent  to  the 
granting  of  it  may  render  its  revocation  imperative,  but  it 
must  be  so  revoked  that  the  grantee  be  allowed  time  and 
liberty  to  depart  in  safety,  though  a  very  urgent  and  super- 
vening necessity  may  possibly  authorise  his  temporary  de- 
tention. But  a  safe  conduct  is  not  to  be  converted  into  a 
snare,  the  safety  of  the  bearer  is  at  all  hazards  to  be 
secured  (Ji). 

CII.  Safo  conducts  are  privileges,  and  therefore,  if  any 
doubt  arise  as  to  their  construction,  should  be  interpreted 
by  the  general  rules  applicable  to  such  grants. 

But  inasmuch  as  the  right  of  safe  passage  conveyed  by 
the  instrument  of  safe  conduct  is  neither  hurtful  to  a  third 
person  nor  onerous  to  the  grantor,  it  should  always  receive 
a  liberal  construction,  and  the  instrument,  whatever  the 
language  of  it  may  be,  must  be  so  interpreted  as  to  avoid 
the  consequence  of  a  manifest  injustice  or  absurdity  (z). 
Thus,  for  instance,  a  safo  conduct  granted  to  soldiers  and 
sailors  generally  must  be  construed  to  extend  to  all  officers 
of  the  army  and  the  fleet.  So  a  permission  "  to  depart 
"  freely  "  must  be  holden  to  continue  till  the  grantee  arrives 
in  a  place  of  safety.     The  privilege  is,  in  fact,  always  to  be 

(/)  Grot.  1.  iii.  c.  xxi.  s.  20. 

Ig)  Ih.  s.  22. 

Vattel,  1.  iii.  c.  xvii.  p.  275. 

(/i)  Vattel,  1.  iii.  c.  xvii.  p.  276. 

(i)  Vide  ante,  vol.  ii.  pt.  v.  c.  viii.  Interpretation  of  Treaties. 
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SO  construed,  as  not  to  be  useless  to  the  grantee.  But  the 
grantee  allowed  to  depart  is  not  necessarily  allowed  to 
return,  and  he  who  is  allowed  to  come  is  allowed  to  do  so 
once,  and  not  oftener,  unless  there  be  some  words  relating 
to  time  which  give  rise  to  a  reasonable  conjecture  that  such 
was  the  intention  of  the  grantor.  If  permission  be  given 
for  other  persons  to  accompany  the  grantee,  describing  them 
by  some  general  name,  such  as  companions,  this  must  be 
construed  to  exclude  those  whose  case  is,  to  borrow  the  ex- 
pression of  Grotius,  more  odious  than  that  of  the  grantee 
himself;  such,  for  instance,  as  deserters,  refugees,  pirates, 
or  robbers.  If  the  instrument  speaks  of  companions,  be- 
longing to  a  certain  nation,  the  expression  operates  to  exclude 
all  companions  who  do  not  belong  to  that  nation  {k), 

cm.  The  occasions  upon  which  (1)  the  extreme  rights 
of  War  have  been  pressed  with  the  greatest  severity,  and 
(2)  upon  which  barbarities  inconsistent  with  the  Laws  of 
War  have  been  practised,  will  chiefly  be  found  to  have  been 
those  arisino-  durino*  a  War  which  was  in  its  orio-in  of  a  civil 
or  revolutionary  character.  The  latter  proposition  is  illus- 
trated by  the  conduct  even  of  the  French,  who  are  usually 
as  remarkable  for  their  chivalry  as  for  their  valour.  At 
the  beginning  of  the  Wars  of  the  first  French  Kevolution, 
the  French  General  announced  his  intention  of  giving  no 
quarter  to  English  prisoners.  The  English  did  not  reta- 
liate, and  the  laws  of  War  upon  this  subject  were  soon 
restored. 

CIV.  Of  the  truth  of  the  former  proposition  the  War 
between  England  and  her  revolted  American  colonies  affords 
various  melancholy  examples  upon  both  sides  ;  but  two  have 
been  specially  recorded  by  history.  They  are  remarkable  for 
the  affecting  character  of  their  incidents,  and  for  their  having 
been  sanctioned  by  the  authority  of  the  brave  and  virtuous 
Washington.     They  are  the  examples  of  Andre  and  Asgill. 

In  the  year  1776,  Lee,  an  American  general,  while  ad- 

(/c)  Grot.  1.  iii.  c.  xxi.,  De  Jide  manente  bello,  uhi  de  mduciis,  com- 

rf>fjif'H.,  fftpfrcoruw  refhm.fione, — pr^r^erfim  s.  14-22. 
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vancing  to  join  the  Commander-in-chief,  quitted  his  camp 
before  Morristown,  and  went  upon  a  reconnoitring  expe- 
dition. He  was  surprised  by  a  detachment  of  English  light 
horse,  under  Colonel  Harcourt,  and  conveyed  to  New  York. 
This  exploit  caused  no  less  joy  in  the  British  than  regret  in 
the  American  army.  No  officer  of  equal  rank  being  in  cap- 
tivity among  the  Americans,  General  Washington  offered  six 
field-officers  in  exchange  ;  but  received  for  reply,  that  General 
Lee,  being  a  deserter  from  the  British  service,  could  not  be 
considered  as  a  prisoner  of  War.  It  was  ineffectually  alleged, 
on  the  other  side,  that  he  had  resigned  his  commission  before 
the  commencement  of  hostilities ;  no  arguments  or  offers 
could  procure  his  release ;  he  was  confined,  and  vigilantly 
guarded.  General  Washington  declared  that  he  would  not 
exchange  certain  Hessian  field-officers,  or  a  Lieutenant- 
Colonel  Campbell,  unless  Lee  were  recognised  as  a  prisoner 
of  war;  and  the  English  commander,  fearing  that  if  Lee 
were  sent  to  England  the  Hessian  officers  would  be  closely 
confined,  and  that  thereby  much  discontent  would  arise,  de- 
tained Lee  in  America.  The  proceedings  of  Congress  war- 
ranted these  apprehensions.  They  rescinded  a  kind  of  cartel 
for  the  exchange  of  captives,  deprived  of  their  parole  several 
British  officers,  and  declared  that  the  treatment  experienced 
by  Lee  should  form  the  model  of  their  conduct  towards 
prisoners  (/). 

CV.  The  case  of  Captain  Asgill  was  as  follows; — - 
In  1782,  after  the  capitulation  of  Lord  Cornwallis,  many 
loyalists  urged  Sir  Henry  Clinton  to  threaten  vengeance  for 
injuries  inflicted  on  those  who  had  joined  the  royal  standard  ; 
but  he  declined  issuing  a  proclamation,  and  was  deterred,  by 
the  advice  of  the  principal  refugees,  from  establishing  the 
civil  government,  which  would  have  permitted  the  trial  of 
captive  continentals  as  rebels.  While  he  was  engaged  in 
projects  of  defen'ce,  and  while  commissioners,  appointed  by 

(0  Adolphus,  History  of  England,  vol.  ii.  p.  380.  Lee  was  after- 
wards released.    For  his  subsequent  quarrel  with  Washington,  violence 

and  unpopularity — vide  ib.  pp.  588-90. 
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Lim  and  General  TTashington.  were  negotiating  for  an  ex- 
change of  prisoners,  one  Joshua  Huddy,  a  captain  in  the 
service  of  Congress,  was  taken  by  a  party  of  loyalists,  and, 
after  being  conveyed  to  several  prisons,  and  confined  some 
days,  delivered,  with  two  others,  by  a  written  order  from  the 
Board,  to  a  Captain  Lippencott,  for  the  ostensible  purpose  of 
being  exchanged  :  but  Huddy  was  hung  on  a  tree,  with  a  label 
on  his  breast,  denoting  that  his  fate  was  a  retaliation  for  that 
of  one  White,  an  associator. 

Sir  Henry  Clinton,  highly  resenting  this  disgraceful  out- 
rage on  humanity,  and  insult  on  himself  as  commander, 
arrested  Lippencott,  and  with  the  concurrence  of  a  council  of 
war,  ordered  him  to  be  tried  for  murder.  But  the  Americans 
were  not  appeased  by  this  act  of  justice.  The  inhabitants  of 
Monmouth  County  urgently  entreated  General  Washington, 
as  the  person  in  whom  was  lodged  the  sole  power  of  avenging 
their  wrongs,  to  bring  a  British  officer  of  the  same  rank  as 
Huddy  to  a  similar  end. 

ActiDg  with  great  promptitude  on  this  requisition,  the 
American  commander  wrote  to  the  British  commander,  "  I 
"  demand  that  the  guilty  Captain  Lippencott,  or  the  officer 
"  who  commanded  at  the  execution  of  Huddv,  must  be  s^iven 
"  up  ;  or.  if  that  officer  was  of  inferior  rank  to  him,  so  many  of 
"  the  perpetrators  as  will,  according  to  the  tariff  of  exchange, 
"  be  equivalent.  In  failure  of  it,  I  shall  hold  myself  justified, 
''  in  the  eyes  of  God  and  man,  for  the  measures  to  which  I 
*'  shall  resort." 

Clinton  expressed  surprise  and  displeasure  at  this  imperious 
lanaruafje.  He  had  taken,  he  said,  due  measures  for  brinCTins: 
the  delinquents  to  justice  ;  but  would  not  consent  to  axiopt  and 
extend  barbarity,  by  sacrificing  innocence,  under  the  notion 
of  preventing  guilt ;  and  added  that,  if  violations  of  humanity 
could  be  justified  by  example,  those  committed  by  General 
Washington's  party  exceeded,  and  probably  gave  rise  to  that 
in  question.  Ihe  board  of  loyalists,  corroborating  this  asser- 
tion, stated  circumstances  relating  to  the  execution  of  Huddy, 
in  Avhich,  though  Lippencott  had  exceeded  his  authority  and 
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their  orders,  lie  liiid  merely  adopted  the  precedent  shown  by 
the  Americans  in  the  case  of  White.  They  also  recited 
many  instances  in  which  cruelty  towards  the  loyalists  had 
only  been  restrained  by  retaliation. 

It  should  be  observed  that  the  letter  of  Washington  had 
been  accompanied  with  depositions  to  show  that  Huddy  was 
not  concerned  in  the  murder  of  White ;  but,  on  the  other 
hand,  there  was  produced  Huddy's  own  confession  of  his 
activity  in  murdering  associated  loyalists. 

Unmoved  by  these  representations,  Washington  seized  as 
deserters  Messrs.  Hatfield  and  Badgely,  though  protected  by 
a  flag  of  truce.  To  an  application  for  their  liberation,  he 
answered,  that  deserters,  or  persons  whom  crime  rendered 
amenable  to  the  civil  laws,  could  not  be  protected,  even  under 
a  flag. 

Subsequently  to  this  act.  General  Washington  wrote  to 
the  English  General  Robertson,  the  temporary  successor  of 
Sir  Henry  Clinton,  that  he  adhered  to  the  resolutions  which  he 
had  expressed  to  the  latter  ofl&cer.  Orders  had  been  given  to 
designate  a  British  officer  for  retaliation ;  the  time  and  place 
were  fixed,  but  still  he  hoped  that  the  result  of  a  court-martial 
would  prevent  this  dreadful  alternative.  This  proceeding 
was  resorted  to,  but  was  not  attended  with  the  efifect  which 
the  Americans  desired.  The  prisoner,  at  first,  pleaded  that  he 
was  not  subject  to  martial  law,  and  by  common  law  could  not 
be  tried  in  New  York  for  an  offence  alleged  to  have  been  com- 
mitted in  another  State — that  of  New  Jersey.  This  objection, 
being  submitted  to  the  consideration  of  the  Chief  Justice  and 
the  Attorney-General,  was  overruled ;  the  trial  proceeded  ; 
but,  as  it  appeared  from  the  evidence  that  Lippencott  acted 
under  the  orders  of  a  board  which  he  was  bound  to  obey,  he 
was  acquitted.  And  now  the  barbarous  edict  of  retaliation 
was  about  to  be  enforced.  The  officers,  who  had  been  sur- 
rendered at  York  Town,  and  whose  persons  ought  to  have 
been  sacred  under  the  terms  of  the  capitulation,  were  directed 
to  cast  lots,  to  determine  who  should  be  the  expiatory  victim. 
It  fell  on  Captain  Asgill,  son  of  Sir  Charles  Asgill,  who  was 
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only  in  his  nineteenth  year ;  and  against  this  inhuman  sacri- 
fice entreaty  and  argument  were,  with  the  American  General, 
equally  unavailing.  To  close  at  once  this  painful  and  dis- 
graceful narrative,  it  is  to  be  added,  that  the  innocence  and 
amiable  qualities  of  the  young  officer,  and  the  anguish  and 
the  pathetic  supplications  of  his  family,  which  produced  no 
eifect  on  Washington,  found  their  way  to  the  heart  of  the 
French  Queen.  Influenced  by  the  prayers  and  tears  of  the 
captive's  mother,  she  interposed  her  powerful  mediation  ;  and, 
with  the  aid  of  M.  de  Vergennes,  and  through  him  of  M.  de 
la  Luzerne,  the  plenipotentiary  of  Louis,  obtained  from  Con- 
gress an  order  for  Asgill's  discharge  (m). 

CVI.  The  case  of  Major  Andre  was  on  this  wise.  The 
American  General  Arnold,  an  officer  of  great  abilities,  had 
determined  to  leave  the  American  and  join  the  royalist 
forces.  In  July,  1779,  he  had  been  appointed  by  Washing- 
ton to  the  important  port  of  West  Point,  on  the  North  River. 
Here  he  opened  a  negotiation  with  the  English  General,  Sir 
Henry  Clinton,  for  the  surrender  of  West  Point  and  the 
adjacent  ports.  When  the  project  was  ripe  for  execution. 
Major  Andre,  Adjutant- General  of  the  British  army,  an  officer 
in  whose  prudence  and  address  Sir  Henry  Clinton  reposed 
the  greatest  confidence,  and  who  had  chiefly  conducted  the 
correspondence  between  him  and  General  Arnold,  was  com- 
missioned to  adjust  the  final  arrangement.  He  was  conveyed 
from  the  Vulture  sloop  by  night,  in  a  boat  despatched  by 
Arnold,  landed  on  neutral  ground,  and  held  a  conference 
with  him  till  the  approach  of  day.  The  American  General, 
fearful  of  discovery,  advised  Major  Andre  not  to  return  on 
board  the  Vulture,  but  conveyed  him  to  a  place  of  conceal- 
ment within  the  American  lines,  where  he  remained  till 
night.     During  the  day  the  sloop  had  shifted  her  position, 

(m)  Adolphus,  Histo7"y  of  England,  vol.  iii.  pp.  383-386. 
Remembrancer,  vol.  xiv.  p.  155  et  seq. 
Ann.  Beg.  1783,  Appendix  to  the  Chronicle. 
SparJc's  Life  of  Washington,  vol.  i,  p.  378. 

Letters  in  the  State  Paper  Office. 
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and,  the  boatmen  refusing  to  convey  Andre  on  board,  he  was 
compelled  to  attempt  reaching  New  York  by  land ;  and,  by 
the  direction  of  Arnold,  changed  his  regimentals  for  a  plain 
suit,  and  received  a  passport  under  the  name  of  John  Ander- 
son. Protected  by  the  passport,  he  had  already  passed  the 
lines,  and  conceived  himself  free  from  danger,  when  a  patrol 
of  three  men  sprang  from  a  wood  and  seized  his  horse.  In 
a  moment  of  surprise,  the  unfortunate  Andre  inquired  of  the 
soldiers  "  whence  they  came  ?  "  and  to  their  answer,  "  From 
"  below,"  replied,  "  And  so  am  I ;  "  avowing  himself  to  be 
a  British  officer.  He  discovered  his  error  too  late;  the 
captors  searched  him,  and  finding  several  papers  concealed  in 
various  parts  of  his  dress,  carried  him  before  their  commander. 
During  his  examination  before  the  American  colonel  of 
militia,  Major  Andre  continued  his  assumed  name  of  John 
.  Anderson,  and  contrived  to  obtain  the  transmission  of  a 
letter  to  Arnold,  who  escaped  to  the  British  head-quarters. 
The  captive  had  now  no  further  occasion  for  disguise :  he 
wrote  to  General  Washington  a  full  and  frank  statement  of 
the  circumstances  which  occasioned  his  being  within  the 
American  lines,  exculpating  himself  from  the  imputation  of 
being  a  spy,  and  demanding, "  whatever  might  be  his  fate,  a 
"  decent  treatment." 

Washinorton  referred  the  case  to  a  board  of  fourteen  creneral 
officers,  all  Americans,  except  La  Fayette  and  the  Baron  de 
Stuben,  before  whom  Andre  was  compelled  to  appear.  The 
facts  alleged  against  him  were  chiefly  drawn  from  his  own 
letters,  and  supported  by  his  own  answers  to  interrogatories 
f^  I  MB&ijJj"  administered;  while  he  was,  by  situation,  precluded 
from  the  advantage  of  adducing  explanatory  testimony.  The 
board  reported  that,  agreeably  to  the  law  and  usage  of  na- 
tions, he  ought  to  suffer  death  as  a  spy. 

From  the  moment  of  his  capture,  no  exertions  were  spared 
to  avert  his  fate.  Colonel  Robinson,  commander  of  the  loyal 
Americans,  and  Sir  Henry  Clinton,  wrote  to  General  Wash- 
ington, affirming  that  he  had  been  sent  to  confer,  under  a  flag 
of  truce.      Arnold  certified  the  same  fact,  and  further  insisted 
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that  every  subsequent  proceeding  had  been  sanctioned  by  his 
authority,  which  he  had  a  right  to  exercise  according  to  his 
discretion.  These  letters  were  produced  before  the  board  of 
officers  ;  but  a  previous  question  was  artfully  put  to  the  cap- 
tive, who,  in  answer,  is  said  to  have  denied  that  he  had  come 
on  shore  with  a  flag  of  truce. 

After  promulgation  of  the  sentence,  Sir  Henry  Clinton 
sent  a  deputation  to  state  such  facts  as  could  not  be  disclosed 
to  the  board.  General  Washington  would  not  receive  them, 
but  appointed  General  Greene,  president  of  the  Court  which 
condemned  Major  Andre,  to  meet  General  Robertson, — the 
person  who  accompanied  him  not  being  permitted  to  land. 
In  this  conference  Robertson  urged  reasons  of  humanity  and 
policy,  and  especially  the  hazard  which  many  Americans 
would  incur  in  case  of  retaliation,  and  the  previous  modera- 
tion of  Sir  Henry  Clinton,  who,  on  several  occasions,  had 
shown  the  most  humane  attention  to  General  Washington's 
intercession  in  favour  of  avowed  spies,  and  had  still  in  his 
power  many  delinquents.  General  Robertson  offered  to 
prove,  by  unexceptionable  testimony,  that  Andre  went  on 
shore  in  a  boat  bearing  a  flag  of  truce,  with  the  knowledge 
and  under  the  protection  of  Arnold,  who  was  commander  of 
the  district;  and  he  strongly  urged  the  injustice  of  con- 
sidering Major  Andre  as  a  spy,  merely  on  the  foundation  of 
an  improper  phrase  in  a  letter  to  General  Washington. 
None  of  these  arguments  or  proposals  had  the  desired  effect ; 
and  an  offer  to  exchange,  for  the  intended  victim,  any  pri- 
soner whom  the  Americans  should  select,  was  equally  dis- 
regarded. General  Robertson  then  proposed  a  reference  to 
disinterested  foreigners,  acquainted  with  the  Laws  of  War 
and  of  Nations ;  but  this  proposition  was  not  complied  with. 
A  letter  written  by  Arnold,  repeating  his  explanations  of 
Andre's  situation,  and  threatening  retaliation  if  the  sentence 
against  him  was  executed,  produced,  as  might  be  expected, 
no  good  effect ;  every  sentiment  of  humanity  and  policy  was 
absorbed  in  the  base  desire  of  revenge  :  General  Washing- 
ton justified  the  decision  of  the  board. 
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Major  Andre,  during  his  examination,  studiously  avoided 
every  disclosure  which  might  affect  the  interests  or  character 
of  those  with  whom  he  had  been  engaged.  He  received  the 
sentence  without  alarm  or  dejection,  acknowledged  the 
politeness  with  which  he  had  been  treated  during  his  cap- 
tivity, and  only  solicited  the  sad  privilege  of  dying  by  the 
musket,  like  a  soldier,  and  not  by  the  cord,  like  a  felon. 

This  request  was  cruelly  denied;  but  his  courage  sur- 
mounted even  this  terrible  and  unexpected  trial  (/^).  The 
manner  of  his  execution  was  scarcely  justifiable  by  the 
sternest  rules  of  International  Law ;  it  was  one  of  the  few 
acts  which  can  be  cited  as  discreditable  to  the  great  hero 
Washington,  and,  like  the  case  of  Asgill,  was  the  fruit  of 
the  proverbial  bitterness  of  a  Civil  War. 

CVII.  The  Civil  War  which  immediately  followed  upon 
the  outbreak  of  the  first  Revolution  carried  the  ferocity  of 
the  civil  contest  into  the  International  War  which  sprang 
from  it;  but  for  a  short  period  only.  Regular  military 
discipline  soon  conferred  upon  the  French  army  that  repu- 
tation for  humanity  which  it  has  subsequently  so  well  de- 
served, and  the  reputation  for  courage  it  has  never  lost. 

But  the  contrast  between  the  conduct  of  that  army  with 
respect  to  prisoners  in  1794  and  in  1810,  is  very  striking, 
and  illustrates  the  remark  respecting  the  effects  of  Civil  War 
upon  belligerent  practice. 

In  1794,  the  Duke  of  York,  Commander-in-chief  of  the 
British  army  in  Holland,  put  forth  a  proclamation  to  the 
following  effect : — 

"  The  National  Convention  has  just  passed  a  decree  that 
''  their  soldiers  shall  give  no  quarter  to  the  British  or  Hano- 
"  verian  troops.  His  Royal  Highness  anticipates  the  indig- 
*^  nation  and  horror  which  has  naturally  arisen  in  the  minds 
"  of  the  brave  troops  whom  he  addresses  upon  receiving 
''this  information.  He  desires,  however,  to  remind  them 
"  that  mercy  to  the  vanquished  is  the  brightest  gem  in  the 

{n)  His  monument  is  in  Westminster  Abbey. 
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"soldier's  cliaracter,  and  exliorts  them  not  to  suffer  their 
"  resentment  to  lead  them  into  any  precipitate  act  of  cruelty 
"  on  their  part,  which  may  sully  the  reputation  they  have 
"  acquired  in  the  world.  In  all  the  Wars  which  from  the 
"  earliest  times  have  existed  between  the  English  and  French 
"  nations,  they  have  been  accustomed  to  consider  each  other 
"  in  the  light  of  generous  as  well  as  brave  enemies,  while 
"  the  Hanoverians,  the  allies  of  the  former,  have  shared  for 
"  above  a  century  in  this  mutual  esteem.  Humanity  and 
"  kindness  have  at  all  times  taken  place  the  instant  that 
"  opposition  ceased,  and  the  same  cloak  has  been  frequently 
'•'  seen  covering  those  who  were  wounded,  friends  and  ene- 
"  mies,  while  indiscriminately  conveyed  to  hospitals  of  the 
"  conquerors.  The  British  and  Hanoverian  armies  will  not 
*'  believe  that  the  French  nation,  even  under  their  present 
"  infatuation,  can  so  far  forget  their  character  as  soldiers  as 
"  to  pay  any  attention  to  a  decree  as  injurious  to  themselves 
"  as  it  is  disgraceful  to  their  Government ;  and,  therefore, 
"  His  Royal  Highness  trusts  that  the  soldiers  of  both 
"  nations  will  confine  their  sentiments  of  abhorrence  to  the 
"  National  Convention  alone,  persuaded  that  they  will  be 
*'  joined  in  them  by  every  Frenchman  who  possesses  a  spark 
"  of  honour  or  one  principle  of  a  soldier  "  (o). 

What  a  contrast  to  this  state  of  things  is  exhibited  in  the 
despatches  of  the  Duke  of  Wellington  during  the  Peninsular 
War  !     Take,  for  instance,  the  following  despatch : — 

"  To  the  Right  Hon,  H.  Wellesley. 

"  Celorico,  August  8,  1810. 
"  Since  I  have  commanded  the  troops  in  this  country,  T 
"  have  always  treated  the  French  officers  and  soldiers  who 
"  have  been  made  prisoners  with  the  utmost  humanity  and 
"  attention ;  and  in  numerous  instances  I  have  saved  their 
"  lives.  The  only  motive  which  I  have  had  for  this  conduct 
"  has  been  that  they  might  treat  our  officers  and  soldiers 

(o)  Proclamation,  May  30,  Ann.  Beg.  1794,  State  Papers,  p.  169. 
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"  well  who  might  fall  into  their  hands ;  and  I  must  do  the 
"  French  the  justice  to  say  that  they  have  been  universally 
"  well  treated,  and  in  recent  instances  the  wounded  prisoners 
"  of  the  British  army  have  been  taken  care  of  before  the 
*'  wounded  of  the  French  army  "  (p). 

C  VIII.  During  the  last  War  waged  by  England  and  her 
allies  against  Russia,  complaints  were  preferred  by  the 
former  Powers  that  the  wounded  English  and  French  were, 
while  lying  helpless  on  the  iield  of  battle,  put  to  death  by 
the  Russian  soldiers.  It  is  lamentable  to  add,  that  this 
charge  was  palliated,  and  not  wholly  denied,  by  the  Russian 
authorities.  The  palliation  consisted  in  an  averment  that 
the  Russians  had  been  exasperated  by  the  spoliation  of  a  Rus- 
sian church  by  English  soldiers  previous  to  the  battle  (q). 

CIX.  The  conventions  which  take  place  during  AVar  re- 
specting Prisoners  are  those  which  relate  to  (1)  their  Ransom 
or  (2)  their  Exchange. 

Formerly,  the  right  to  exact  Ransom  belonged  to  the  indi- 
vidual captor ;  the  practice,  so  often  mentioned  in  Homer 
and  Virgil,  prevailed  in  the  middle  ages  of  Christianity,  and 
is  even  referred  to  as  existing  by  Vattel  (r).  The  custom 
of  demanding  Ransom  is  now  nearly  extinct  among  civilised 
nations;  but  if  exacted  at  all,  it  would  now,  according  to 
the  better  usage,  be  exacted  by  the  State,  and  not  by  the 
individual  conqueror  or  captor, — except,  indeed,  in  cases  of 
maritime  capture,  among  those  nations  which  permit  their 
subjects  to  take  ransom  for  captured  ships.  This  practice 
has  been  for  some  time  generally  disallowed  by  the  Law  of 
England  ;  though  Lord  Stowell  observes,  "  even  ransoms, 
*'  under  circumstances  of  necessity,  are  still  allowed  "  (5). 
And  by  the  "  Act  for  regulating  Naval  Prize  of  War," 
27  &  28  Vict.   c.   25.  s.  45,  it  is   enacted  with  respect  to 

{p)  The  Despatches  of  the  Duke  of  Wellington,  vol.  iv.  p.  212. 
{q)  Lord  John  RusselVs  Speech  in  the  House  of  Commons,  December 
1854. 

(r)  L.  iii.  c.  xvii.  ss.  278-286. 

(s)  The  ships  taken  at  Genoa,  4  C.  Rob.  Adtn.  Rep.  p.  388. 
VOL.    III.  N 
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ships  and  goods,  that  "  Her  Majesty  in  Council  m^y 
"  from  time  to  time,  in  relation  to  any  War,  make  such 
"  orders  as  may  seem  expedient,  according  to  circumstances, 
"for  prohibiting  or  allowing,  wholly  or  in  certain  cases, 
"  or  subject  to  any  conditions  or  regulations  or  otherwise, 
"  as  may  from  time  to  time  seem  meet,  the  ransoming  or  the 
"  entering  into  any  contract  or  agreement  for  the  ransoming 
"  of  any  ship  or  goods  belonging  to  any  of  Her  Majesty's  sub- 
*' jects,  and  taken  as  prize  by  any  of  Her  Majesty's  enemies. 

"  Any  contract  or  agreement  entered  into,  and  any  bill, 
"  bond,  or  other  security  given  for  Ransom  of  any  ship  or 
"  goods,  shall  be  under  the  exclusive  jurisdiction  of  the 
"  High  Court  of  Admiralty  as  a  Prize  Court  (subject  to 
"  appeal  to  the  Judicial  Committee  of  the  Privy  Council), 
"  and  if  entered  into  or  given  in  contravention  of  any  such 
"  Order  in  Council,  shall  be  deemed  to  have  been  entered 
"  into  or  given  for  an  illegal  consideration. 

"  If  any  person  ransoms,  or  enters  into  any  contract  or 
"  agreement  for  ransoming,  any  ship  or  goods,  in  contra- 
"  vention  of  any  such  Order  in  Council,  he  shall,  for  every 
"  such  offence,  be  liable  to  be  proceeded  against  in  the  High 
"  Court  of  Admiralty  at  the  suit  of  Her  Majesty  in  her 
*'  office  of  Admiralty,  and  on  conviction  to  be  fined,  in  the 
"  discretion  of  the  Court,  any  sum  not  exceeding  five  hun- 
"  dred  pounds." 

This  branch  of  the  question  will  be  further  discussed 
with  other  subjects  of  Maritime  International  Law. 

But  there  are  certain  general  maxims  on  the  subject  of 
Ransom'  which  may  be  mentioned  in  this  place.  In  the 
middle  and  early  ages,  a  person  who  had  acquired  a  right  to 
demand  a  ransom  from  his  prisoner,  might  transfer  that  right 
to  a  third  person.  The  price  of  the  ransom  was  usually  pro- 
portioned to  the  military  rank,  and  not  to  the  wealth  of  the 
prisoner ;  the  agreement  once  made  as  to  the  price  was  held 
to  be  a  perfect  contract  between  the  captor  and  the  prisoner, 
and  one  which  could  not  be  rescinded  unless  the  prisoner 
had  fraudulently  disguised  his  rank. 
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Vattel  has  no  doubt  that  if  a  prisoner,  who  has  been  set 
at  liberty,  dies  before  his  ransom  be  paid,  the  obligation  to 
discharge  it  descends  to  his  heirs.  The  same  authority 
holds  that  if  a  prisoner  be  rescued  before  he  has  received 
his  liberty,  though  he  may  have  agreed  for  the  price  of  his 
ransom,  he  is  released  from  all  obligation  to  pay  it. 

If  a  prisoner  be  released  upon  condition  of  procuring  the 
release  of  another,  and  that  other  dies  before  his  liberty  has 
been  obtained,  it  is  said  that  the  survivor  ought  to  return  to 
his  prison.  It  is  certain,  however,  that  if  a  hostage  be  given 
in  order  to  procure  the  liberty  of  a  prisoner,  and  the  prisoner 
die,  the  hostage  should  be  set  free ;  but  if  the  hostage  die, 
the  prisoner  is  not  thereby  restored  to  his  liberty.  If, 
however,  one  prisoner  has  been  substituted  for  another,  the 
death  of  one  releases  the  other  (t). 

ex.  (u)  In  general,  all  contracts  in  favour  of  alien 
enemies  are,  in  Great  Britain,  void,  both  at  law  and  in 
equity  (j-),  unless  the  enemy  shall  have  come  into  this 
country  sub  salvo  conductu,  or  live  here  by  the  King's 
licence  (y).  And  a  bill  drawn  abroad  by  an  alien  enemy 
on  a  British  subject  here,  and  indorsed,  during  War,  to  a 
British  subject  voluntarily  resident  in  the  hostile  country, 
cannot  be  enforced  by  the  latter  after  peace  has  been 
restored,  because  it  was  illegal  in  its  concoction  {z).  But 
upon  the   principle  laid    down   by   Vattel,  it  was   decided. 


(t)  Vattel^  ubi  supr. 

(u)  Vattel,  1.  iii.  c.  xvi.  s.  264  ;  and  see  note  to  this  section  in  Ghitt\f» 
translation  of  Vattel. 
Kent,  Comment,  i.  p.  104. 
(x)   Williamson  v.  Patterson,  7  Tannton^s  Rep.  p.  439. 

1  J.  B.  Moore,  p.  333,  S.  G. 

2  Vesey  <h  Beames,  p.  332.      Vide  ante,  p.  321  n.  (a). 
(y)  Cowper,  p.  163. 

6  Durnford  cl-  East,  p.  23. 

2  Vesey  S  Beames,  p.  332. 

{z)  Williamson  v.  Patterson,  7  Taunton,  p.  439. 

McConnell  v.  Hector,  3  Bosanquet  d;  Puller,  p.  113. 

Roberts  v.  Hardy  dj  others,  3  Maule  &  Sehviiu,  p.  533, 
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where  two  British  subjects  were  declared  prisoners  in 
France,  and  one  of  them  drew  a  bill  in  favour  of  the  other 
on  a  third  British  subject,  resident  in  England,  and  such 
payee  indorsed  the  same,  in  France,  to  an  alien  enemy,  that 
the  transaction  was  legal,  that  the  alien's  right  of  action  was 
only  suspended  during  the  War,  and  that,  on  the  return  of 
peace,  he  might  recover  the  amount  from  the  acceptor ;  for, 
otherwise,  it  was  said,  such  persons  would  sustain  great 
privations  during  their  detention :  and,  for  the  same  reason, 
it  has  been  holden  to  be  no  objection  to  an  action  on 
such  bill,  that  it  is  brought  as  to  part  in  trust  for  an  alien 
enemy  («). 

The  Law  of  the  North  American  United  States  is  thus 
stated  by  Mr.  Chancellor  Kent  (h) :— "  The  effect  of  a 
"  ransom  is  equivalent  to  a  safe  conduct  granted  by  the 
*'  authority  of  the  State  to  which  the  captor  belongs,  and  it 
"  binds  the  commanders  of  other  cruisers  to  respect  the 
"  safe  conduct  thus  given ;  and  under  the  implied  obligation 
"  of  the  Treaty  of  Alliance,  it  binds  equally  the  cruisers  of 
"the  allies  of  the  captor's  country  (c).  From  the  very 
"  nature  of  the  connection  between  allies,  their  compacts 
"  with  the  common  enemy  must  bind  each  other,  when  they 
"  tend  to  accomplish  the  objects  of  the  alliance.  If  they 
"  did  not,  the  ally  would  reap  all  the  fruits  of  the  compact, 
"  without  being  subject  to  the  terms  and  conditions  of  it ; 
"  and  the  enemy  with  whom  the  agreement  was  made  would 
"  be  exposed,  in  regard  to  the  ally,  to  all  the  disadvantages 
"  of  it,  without  participating  in  the  stipulated  benefits. 
"  Such  an  inequality  of  obligation  is  contrary  to  every 
"  principle  of  reason  and  justice  {d). 


(a)  Antoine  v.  Moorshead,  6  Taunton,  pp.  237,  447. 
1  Marshall,  p.  558,  S.  C. 
Danherg  v.  Moorshead,  6  Taunton,  p.  332,  C. 
(fe)  Kent,  Comm.  i.  p.  112. 

(c)  Miller  V.  The  Resolution,  2  Dallas  (Amer.)  p.  15. 

(d)  Miller  v.  Miller,  2  Dallas  (Amer.),  p.  15. 
Pothier,  Traite  du  Droit  de  Propriete,  N°  134. 
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'*  The  safe  conduct  implied  in  a  ransom  bill,  requires  that 
"  the  vessel  should  be  found  within  the  course  prescribed, 
"  and  within  the  time  limited  by  the  contract,  unless  forced 
"  out  of  her  course  by  stress  of  weather,  or  unavoidable 
"  necessity  (e).  If  the  vessel  ransomed  perishes  by  a  peril 
"  of  the  sea,  before  arrival  in  port,  the  ransom  is,  neverthe- 
"  less,  due,  for  the  captor  has  not  insured  the  prize  against 
"  the  perils  of  the  sea,  but  only  against  recapture  by  cruisers 
"  of  his  own  nation,  or  of  the  allies  of  his  country.  If 
"  there  should  be  a  stipulation  in  the  ransom  contract,  that 
"  the  ransom  should  not  be  due  if  the  vessel  was  lost  by  sea 
"  perils,  the  provision  ought  to  be  Kmited  to  total  losses  by 
''  shipwreck,  and  not  to  mere  stranding,  which  might  lead 
"  to  frauds,  in  order  to  save  the  cargo  at  the  expense  of  the 
«shii,"(/). 

CXI.  Closely  connected  with  the  subject  of  Ransom  is 
that  species  of  convention  which  has  for  its  object  the  re- 
lease of  prisoners,  and  which  is  usually  designated  by  the 
name  of  Cartel.  The  English  Prize  Courts  have  given 
some  valuable  and  well-considered  decisions  upon  this  sub- 
ject. They  have  holden  that  the  privileges  and  immunities 
of  Cartel  Ships  are  of  a  very  sacred  nature,  and  are  to  be 
received  with  great  respect,  from  their  obvious  tendency  to 
mitigate  the  miseries  of  War,  and  to  facilitate  the  return 
of  peace  (g).  It  is  to  be  observed  that  the  actual  existence 
of  War  is  not  necessary  to  give  effect  to  contracts  for  the 
employment  of  vessels  as  Cartel  Ships.  It  is  sufficient  if 
they  are  entered  into  prospectively,  and  in  expectation  of 
approaching  War  (h). 

As  the  privilege  of  a  Cartel  is  allowed  for  the  mutual 
exchange  of  prisoners  of  War,  the  employment  of  such 
vessels  is  confined  to   belligerents  (i).     But  these  vessels 

(e)  PothieVj  Traite  du  Droit  de  Propriete,  N"*  134-5. 

(/)  lb.  N°  138. 

(g)  The  Carolina,  6  C.  Rob.  Adm,.  Pup.  p.  336. 

Qi)  lb. 

(/')  The  Rose  in  Bloom,  1  Dodson,  p.  GO. 
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are,  on  general  principles,  to  be  protected  in  their  office 
eundo  et  redeundo,  both  in  carrying  prisoners  and  returning 
from  that  service  {k). 

It  has  not  been  the  habit  of  Courts  of  International  Law 
to  scrutinise  with  severity  the  formal  papers  of  these  privi- 
leged conveyances ;  they  have  always  been  satisfied  with 
substantial  evidence  of  the  bond  fide  character  of  their 
employment  (/). 

The  privileges  of  Cartel  are  not  confined  to  the  object  of 
negotiating  the  ransom  of  prisoners ;  they  attach  where  the 
vessel  is  employed  in  execution  of  a  Treaty  of  Peace,  con- 
formably to  orders  of  Government,  and  for  the  purpose  of 
carrying  the  stipulations  of  the  Treaty  into  eflfect  {m). 

It  has  been  holden  that  a  Cartel  Ship  appointed  in  time 
of  peace,  but  in  contemplation  of  War,  by  an  oflficer  in  the 
East  India  Company,  and  subsequently  confirmed  by  ofiScers 
of  the  Crown,  and  employed  in  carrying  into  effect  the 
stipulation  of  a  Treaty,  but  captured  on  hostilities  super- 
vening, is  entitled  to  the  privileges  of  that  character,  and 
restitution  has  been  decreed  accordingly  (w). 

CXI  I.  But  Cartel  Ships  are  not  allowed  to  abuse  their 
privilege ;  the  sacred  character  which  is  the  cause  of  it 
must  be  religiously  maintained,  and  their  employment  must 
be  wholly  unconnected  with  commercial  or  other  objects. 
Therefore  Cartel  Ships  have  no  right  to  trade  or  take  in  a 
cargo;  and  the  doing  so  subjects,  strictly  speaking,  the 
vessel  (<>),  and  always  the  cargo,  to  confiscation  (/;). 

But  it  has  been  holden  that  a  Cartel  appointed  in  time  of 

%  The  Daifjie,  3  0.  Bob.  Adm.  Rep.  p.  141. 
{I)  La  Gloire,  5  ib.  p.  192. 
The  Caroline,  6  ib.  p.  337. 
The   Daifjie,  3  ib.  p.  139. 
(m)  The  Carolina,  6  ih.  p.  338. 
(?i)  Ib.  p.  336. 
(o)  The  Venus,  4  ih.  p.  355. 

(p)  Tin  plates  for  canister-shot   put  on  board  a  Cartel  Ship  by  a 
British  manufacturer  at  Dover  were  condemned  as  droits  of  Admiralty. 
La  Ilosine,  2  C.  Rob.  Adm.  Rep.  p.  372. 
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peace,  but  in  contemplation  of  War,  which,  in  accord- 
ance with  the  stipulations  of  the  Cartel  contract,  took  on 
board  a  cargo  at  an  intermediate  port  after  the  breaking  out 
of  hostilities,  had  not  forfeited  her  privileges  of  a  Cartel 
thereby  ;  and  restitution  of  a  ship  and  cargo  was  accord- 
ingly decreed,  save  as  to  some  few  articles  subsequently 
taken  on  board,  and  as  to  which  no  proof  of  property  was 
adduced  (q), 

A  ship  going  to  be  employed  as  a  Cartel  Ship  is  not 
protected  hi/  mere  intention  on  her  way  from  one  port  to 
another  of  her  own  country,  for  the  purpose  of  taking  on 
herself  the  character  when  she  arrives  at  the  latter  port.  If 
such  a  necessity  occurs,  it  is  proper  to  apply  to  the  Com- 
missary of  Prisoners  in  the  enemy's  country  for  a  pass  (r). 

Lastly,  it  is  to  be  remembered  that  persons  put  on  board 
a  Cartel  Ship  with  their  own  consent  by  the  Government 
of  the  enemy,  to  be  carried  to  their  own  country,  are 
bound  to  do  no  act  of  hostility.  Therefore,  a  capture 
made  by  such  persons  of  a  vessel  of  their  own  country 
from  the  enemy,  is  not  a  recapture  in  contemplation  of  law  ; 
it  gives  them  no  title  to  salvage,  and  confers  on  the  former 
owner  no  title  to  claim  the  vessel ;  and  property  so  re- 
covered has  been  decreed  to  be  given  up  to  the  disposal  of 
the  Crown  (5). 

CXIII.  Belligerent  States  {t)  sometimes  enter  into 
General  Conventions,  either  at  the  beginning  or  during  the 
course  of  the  War,  respecting  the  mode  in  which  their 
necessary  intercourse  durino;  War  shall  be  carried  on.     The 


{q)  The  Carolina,  6  C.  Bob.  Adm.  Bep.  p.  337. 
(r)  The  Daifjie,  3  ih.  p.  143. 
(s)  The  Mary,  5  ib.  p.  200. 

(t)  Grot.  1.  iii.  c.  xxi.,  Dejide  manentt  hello,  ubi  de  inducila,  commeatii, 
captlvorum  redemtione. 

lb.  c.  xxii.,  Dejide  rninorum  potestatuui  in  hello. 

Vattel,  1.  iii.  c.  xvi. 

Martens,  1.  viii.  c.  iv. 

1  Kent,   Comm.  Lecture  viii. 
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subjects  of  tliese  General  Conventions  are  usually  con- 
ditions to  be  observed  respecting  the  exchange  and  redem[)- 
tion  of  prisoners,  passports,  safe  condncts,  flags  of  truce, 
and  other  matters  of  the  like  kind ;  sometimes,  also, 
agreements  to  abstain  from  certain  modes  of  injuring  each 
other,  and  also  with  respect  to  the  levying  contributions 
on  the  invaded  territory.  The  duration  of  these  Con- 
ventions is  usually  limited  to  the  War,  or  to  a  certain 
number  of  years. 

CXIV.  But  besides  these  General,  there  are  usually 
Particular  Conventions,  which  arise  pendente  bello.  These 
may  be  divided  into  two  principal  classes : — 

1.  Truces,  including  partial  suspensions  of  hostilities. 

2.  Capitulations  {pacta  deditionis),  by  virtue  of  which  a 
particular  body  of  troops,  or  a  particular  town  or  territory, 
submits,  under  certain  conditions,  to  the  enemy. 

CXV.  The  usual  and  recognised  mode  of  proposing  a 
Truce  is  to  hoist,  if  it  be  the  case  of  a  besieged  town,  a 
vjliitejiag,  or  otherwise  to  send  a  messenger  with  one. 

In  the  case  of  the  Besieged  town,  after  the  besiegers 
have  responded  to  the  signal,  hostilities  cease  till  the  parley 
be  over.  In  the  case  of  sending  a  message,  the  bearer  of 
the  white  flag  is  inviolable  by  all  but  savages.  It  should 
be  mentioned,  that  when  a  ship  hoists  a  white  flag  it  is  a 
recognised  s'gnal  of  surrender. 

CXVI.  (u)  "  Puhlica  conventio  est^^  (said  Ulpian)  '^^  quce 
^^  Jit  per  pncem  {aut)  (j:)  quoties  inter  se  duces  belli  qucedarn 
^''  paciscuhtur.'''' 

Every  general  or  commander  is  invested  with  the  power 
of  sanctioning  a  Truce,  or  cessation  of  arms,  for  a  short 
})eriod  and  a  particular  purpose  (y)  ;  such  as  that  a  town,  if 


{u)  Dig.  1.  ii.  t.  xiv.  p.  5,  De  Pactis. 

(x)  Compare  Noodt,  De  Factis,  c.  vii.,  with  Barbeyrac^s  note  on 
Grot.  I.  iii.  c.  xx.i. 

(y)  "  Indncias  dare  ducum  est,  nee  summorum  tantum  sed  et 
minoruni,  iis  nempe  quos  jppugiiant  aut  obsesses  tenent,  et  se  suasque 
copias  (^uod  attinet  ;  nam  alios  duces  pares  non  obligant. "— GVt»^.  1.  iii. 
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not  relieved  within  a  few  months,  shall  surrender,  cessation 
of  warfare  to  bury  the  dead,  and  similar  purposes ;  a  Truce 
for  a  long  period  and  for  a  general  object  is  a  Peace,  and 
requires  the  ratification  of  the  Sovereign.  But  the  authority 
of  the  Sovereign,  and  the  national  honour  and  faith,  are 
pledged  to  the  observance  of  Truces  and  suspensions  of 
arms  concluded  by  his  generals.  A  Truce  is  binding  from 
the  moment  that  it  is  solemnly  proclaimed  and  duly  notified. 
It  is  then  a  law  binding  on  the  subjects  of  both  parties : 
but  it  must  be  known ;  for  a  law  that  could  not  have  been 
known,  imposes  no  obligation.  Therefore  subjects  are  not 
to  blame  wlio  make  captures  or  prizes  after  the  Truce,  if 
circumstances  have  prevented  them  from  being  warned  of 
it ;  but  their  Sovereign  is  bound  to  make  restitution  of  the 
property  so  taken,  though  not  to  make  indemnification  for 
actual  losses  sustained,  if  it  has  been  impossible  to  notify 
the  Truce  to  the  officer,  naval  or  military,  who,  in  ignorance 
of  it,  made  the  capture  (z).  In  order  to  obviate  these 
difficulties,  it  is  usual,  both  with  respect  to  Truces  and 
Treaties  of  Peace ^  to  assign  different  periods,  according  to 


c.  xxii.  §  8.  Thus  Mr.  Grenville  writes,  in  April,  1800,  to  his 
brother,  Lord  Buckingham  : — "  You  will  have  seen  by  the  last  French 
papers,  which  contain  the  Egyptian  Convention,  and  Kleber's  account 
of  it,  that  our  Christian  knight  (Sir  Sydney  Smith)  is  a  better  soldier 
tlian  politician  ;  yet,  although  I  entirely  dislike  and  disapprove  the 
countenance  which  he  has  given  to  this  Convention,  as  he  has  taken 
upon  himself  to  give  it  his  sanction  in  the  quality  of  a  British  com- 
manding officer,  we  must,  I  fear,  respect  that  character,  however  pre- 
judicial to  our  wishes  and  interests." — Memoirs  of  the  Court  and 
Cabinets  of  George  III.,  by  the  Duke  of  Buckingham,  vol.  iii.  p.  57- 

{z)  Grot.  1.  iii.  c.  xxi.  s.  5.  "  Illud  obiter  dicam,  inducias  et  siquid 
est  simile  ipsos  contrahentes  statim  obligare  ex  quo  contractus  absolutus 
est  :  at  subditos  utrimque  obligari  incipere  ubi  inducise  acceperunt 
formam  legis,  cui  inest  exterior  qusedam  publicatio  :  qua  facta  statim 
quidem  incipit  habere  vim  obligandi  subditos.  Sed  ea  vis,  si  publicatio 
uno  tantiim  loco  facta  sit,  non  per  omnem  ditionem  eodem  momento 
se  exserit,  sed  per  tempus  sufficiens  ad  perferendam  ad  singula  loca 
notitiam.  Quare  si  quid  interea  a  subditis  contra  inducias  factum  sit, 
ipsiapoenisinmiunes  sunt,  neque  tamen  eo  minus  contrahentes  damnum 
resarcire  debebunt." 
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the  differences  of  situations  and  distance,  for  the  cessation  of 
hostilities. 

With  respect  to  the  interpretation  of  the  terms  used  in 
Covenants  of  Truce  the  same  principles  and  rules  are  appli- 
cable as  those  which  have  been  already  laid  down  for  the 
interpretation  of  Treaties  (a). 

CXVII.  (b)  We  have  now  to  consider  the  eifect  of  a 
Truce  upon  the  parties  to  it,  or  what  is  allowed  or  forbidden 
to  be  done  during  its  continuance.  This  subject  is  treated 
by  Grotius  and  Vattel  with  great  fulness  of  detail.  The 
general  principle,  however,  laid  down  by  Grotius  embraces 
nearly  the  whole  question  :  "  Illiciti  enim  sunt  omnes  actus 
"  bellici,  sive  in  personas  sive  in  res ;  id  est  quicquid  vi  fit 
"  adversus  hostem  :  id  enim  omne  per  induciarum  tempus 
"  fit  contra  jus  gentium  "  (c). 

An  important  distinction  exists  between  what  a  belligerent 
may  do  at  home  and  in  his  own  territories,  and  what  he  may 
do  in  the  place  to  which  the  cessation  of  hostilities  relates. 
He  may  do  at  home,  unless,  of  course,  there  be  a  specific 
condition  to  the  contrary,  whatever  he  might  do  in  time  of 
peace:  he  may  repair  fortifications,  levy  soldiers,  assemble 
an  army,  or  take  any  other  step  of  a  similar  kind.  He  has 
a  right  to  do  these  things  in  time  of  peace,  and  the  Truce, 
therefore,  does  not  tie  up  his  hands. 

But  he  may  do  none  of  these  things  in  the  place  to  which 
the  cessation  of  hostilities  relates ;  because  he  may  not  take 
advantage  of  this  cessation  to  do,  without  danger  to  himself, 
what  is,  injurious  to  the  enemy,  and  what  but  for  the  Truce 
he  could  not  have  done  except  "with  danger  to  himself. 
Therefore,  on  the  one  side  to  continue  the  works  of  a  siege, 
or  on  the  other  to  repair  the  breaches  made  in  the  forti- 
fications  by    the  artillery   of  the    besiegers,    to   introduce 


(a)   ride  ante,  vol.  ii.  pt.  v.  c.  viii. 
(6)  Grot.  1.  iii.  c.  xxi.  ss.  G-9.,  et  c.  xxii. 
Vattel,  1.  iii.  c.  xvi.  ss.  245-258. 
(c)   Ubi  supr.  s.  0. 


TRUCE.  187 

succours  and  reinforcements,  to  do  any  act  of  the  like  kind, 
is  tlie  conduct  of  perfidy,  and  reprobated  by  the  practice 
and  conscience  of  every  civilised  State. 

C XVIII.  Vattel  makes  a  distinction  in  applying  the 
principles  just  laid  down  to  a  suspension  of  hostilities  for  the 
express  purpose  of  burying  the  dead.  He  thinks  that  the 
implied  contract  in  this  case  is,  that  the  firing  is  to  cease  in 
order  that  each  party  may  carry  off  their  dead,  and  that  it 
is  unlawful  to  carry  on  any  works  which  the  firing,  if  it  had 
not  been  intermitted,  would  have  impeded ;  but  he  thinks 
that  it  is  lawful  to  introduce  a  reinforcement,  during  this 
cessation,  into  some  quarter  remote  from  the  point  of  attack, 
and  which  the  firing  would  not  have  reached ;  that  the 
vigilance  of  the  besiegers  ought  not  to  be  lulled  by  a  special 
armistice  of  this  kind,  and  that  the  armistice  itself  does  not 
enable  the  besieged  to  bring  in  the  reinforcement.  Upon 
the  truth  or  falsehood  of  this  last  assertion,  it  would  seem 
that  the  lawfulness  of  this  act  must  depend.  Where  it 
cannot  be  truly  predicated,  the  act  is  clearly  perfidious. 
Nor  can  it  be  denied  that  strict  good  faith,  and  the  general 
interests  of  belligerents,  would  be  best  promoted  by  an 
abstinence  from  every  equivocal  act  of  this  nature. 

Vattel  himself  admits,  that  if  an  army  were  to  avail  itself 
of  such  a  suspension  of  hostilities,  in  order  to  extricate  itself 
from  a  disadvantageous  position  by  marching  off  unmolested 
in  sight  of  the  enemy,  it  would  be  a  flagrant  violation  of  the 
compact ;  but  he  thinks  if  they  silently  filed  off  in  the  rear, 
and  thus  reached  a  safer  position,  there  would  be  no  breach 
of  faith.  It  is,  however,  impossible  to  justify  the  morality  of 
this  doctrine,  and  the  tendency  of  it  is  to  infuse  that  suspicion 
and  distrust  into  the  mind  of  the  belligerent  which  leads  in 
practice  to  the  worst  horrors  of  War. 

CXIX.  It  is  a  clear  violation  of  this  compact  to  receive 
offers  of  submission  or  adherence  from  rebellious  towns, 
})rovinces,  or  subjects  during  the  suspension,  and  of  course 
a  still  o-reater  violation  to  induce  them  to  revolt  from  their 
Sovereign.     During   this    suspension    enemies   may,  unless 
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specially  forbidden,  pass  and  repass  into  each  other's  terri- 
tories ;  but  the  right  of  postliminium  cannot  take  effect 
during  a  Truce,  for  that  right  is  founded  only  on  a  state  of 
War,  and  the  Truce  suspends  all  acts  of  War,  and  leaves 
everything  in  its  existing  state ;  and  even  prisoners  do  not 
then  recover  their  former  condition. 

The  question  of  the  necessity  of  a  declaration  of  War 
previously  to  the  commencement  of  hostilities  has  been 
abeady  considered  {d)  ;  but  it  is  universally  admitted,  that 
after  the  expiration  of  a  Truce  hostilities  may  be  renewed 
without  any  declaration  of  War. 

CXX.  It  is  lawful,  in  time  of  Truce,  to  take  possession 
of  what  is  really  derelict,  that  is,  what  has  been  left, 
without  any  intention  of  being  resumed  by  those  to  whom 
it  belonged  ;  but  not  what  merely  happens  to  be  unguarded, 
whether  the  custody  was  removed  before  or  after  the  Truce, 
because  the  ownership  {dominium)  remaining,  causes  the  pos- 
session of  another  to  be  unjust.  Therefore,  Grotius  says, 
Belisarius  was  without  excuse,  when,  in  time  of  Truce  with 
the  Goths,  he  seized  two  of  their  places  which  happened  to 
be  denuded  of  their  garrisons  (e). 

CXXI.  If  the  conditions  of  the  Truce  be  broken  by  one 
belligerent,  there  is  no  doubt  the  other  may  immediately 
return  to  War,  and  without  a  declaration  (^aine  indictione), 
unless,  indeed,  it  happen  that  it  has  been  agreed  that  a  cer- 
tain penalty  shall  be  paid  by  the  violator  of  the  Truce  ;  then, 
if  that  penalty  be  paid,  there  is  no  right  of  going  to  War  r 
"ideo  enlm  poena  solvitur,  ut  castera  salva  maneant "  (/). 
The  acts  of  a  private  person  cannot  be  holden  to  break 
the  Truce,  unless  they  be  ordered  or  ratified  by  public 
authority.  And  such  order  or  ratification  will  be  legally 
presumed,    unless    the    private    offenders    be    punished    or 


('0  y'ld^  ante,  pp.  85  103. 
(e)  Grot.  1.  iii.  c.  xxi.  s.  10. 
(/)  lb.  s.  12. 
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surrendered,  and  unless  the  thing  seized  be  restored  (y), 
or  compensation  tendered  for  it. 

CXXII.  2.  We  have  next  to  consider  the  subiect  of 
Capitulations  {pacta  deditionls),  by  virtue  of  which  a 
particular  body  of  troops,  a  particular  town  or  territory, 
submits  under  certain  conditions  to  the  enemy. 

The  rules  which  ought  to  govern  the  construction  of  these 
instruments  of  International  Law  have  been  considered  in  a 
former  volume  of  this  work  ;  but  it  may  be  added  here  that 
this  construction  of  the  articles  of  a  Truce  or  Capitulation, 
and  the  decision  as  to  who  are  entitled  to  the  benefit  of  it, 
and  the  manner  in  which  it  is  to  be  executed,  belong  at  the 
time  to  the  conqueror.  If  he  misconstrue  or  break  the 
articles,  he  is  guilty  of  a  violation  of  International  Law,  for 
which  reparation  must  be  given,  or  enforced,  according  to 
the  modes  prescribed  by  International  Jurisprudence  ;  but 
which,  according  to  English  Law,  cannot  be  the  ground  of 
an  action  in  a  Municipal  Court  {h). 

CXXIII.  The  opinions  of  a  jurist  so  accurate,  i)rofound, 
and  accomplished  as  Sir  James  Mackintosh,  are  extremely 
valuable  upon  all  questions  of  International  Law ;  and 
though  opinions  delivered  in  Parliament  are  liable  to  some 
deductions  from  their  weight  as  legal  propositions,  on 
account  of  the  excitement  of  debate,  and  of  the  party  to 
which  the  speaker  belongs,  yet  it  will  rarely  be  found  that 
upon  questions  of  Public  or  International  Law,  Sir  James 
Mackintosh  was  swayed  by  other  considerations  than  those 
arising  from  a  thorough  mastery  and  an  enlightened  applica- 
tion of  the  acknowledged  authorities  upon  the  subject. 

"  To  establish  the  breach  of  faith,  I  must  first  ask"  (he 
says),  "  What  did  Lord  William  Bentinck  promise  as  Coni- 
"  mander-in-chief  of  His  Majesty's  troops  in  Italy,  by  his 
"  Proclamations  of  the  14th  March  and  26th  April,  1814  ? 
"  The  first  is  addressed  to  the  people  of  Italy.     It  offers 

{g)  Grot.  ib.  s.  13. 

(/i)  So  successfully  contended  by  Sir  E.  Sugden,  arguendo  in  Elphin- 
stone  V.  Bedreechnnd,  1  Knapph  Privy  Council  Rep.  p.  340. 
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"  them  the  assistance  of  Great  Britain  to  rescue  them  from 
"  the  iron  yoke  of  Bonaparte.  It  holds  out  the  example  of 
"  Spain,  enabled,  by  the  aid  of  Great  Britain,  to  rescue 
"  ^  her  independence,' — of  the  neighbouring  Sicily,  *  which 
"  '  hastens  to  resume  her  ancient  splendour  among  indepen- 
"  '  dent  nations.  .  ,  .  Holland  is  about  to  obtain  the 
"  '  same  object.  .  .  .  Warriors  of  Italy,  you  are  invited 
"  '  to  vindicate  your  own  rights,  and  to  be  free !  Italy,  by 
'' '  our  united  eiforts,  shall  become  what  she  was  in  her  most 
"  '  prosperous  periods,  and  what  Spain  now  is  ! '" 

"  Now,  Sir,  I  do  contend  that  all  the  powers  of  human  in- 
"  genuity  cannot  give  two  senses  to  this  Proclamation :  I 
"  defy  the  wit  of  man  to  explain  it  away.  Whether  Lord 
"  William  Bentinck  had  the  power  to  promise  is  an  after 
"  question  ;  what  he  did  promise  can  be  no  question  at  all. 
"  He  promised  the  aid  of  England  to  obtain  Italian  inde- 
"  pendence.  He  promised  to  assist  the  Italians  in  throwing 
"  off  the  yoke, —  in  escaping  from  thraldom, — in  establishing 
"  liberty, — in  asserting  rights, — in  obtaining  independence. 
"  Every  term  of  emancipation  known  in  human  language  is 
"  exhausted  to  impress  his  purpose  on  the  heart  of  Italy." 

And,  pursuing  his  arguments  upon  the  just  interpretation 
of  the  language  of  Lord  William  Bentinck,  this  eloquent 
jurist  asked — 

''  Are  the  references  to  Spain,  to  Sicily,  and  to  Holland, 
"  mere  frauds  on  the  Italians, — '  words  full  of  sound  and  fury 
"  ^  signifying  nothing  ?  '  If  not,  can  they  mean  less  than 
"  this,T— that  those  countries  of  Italy  which  were  independent 
"  before  the  War  shall  be  independent  again  ?  These 
"  words,  therefore,  were  at  least  addressed  to  the  Genoese ; 
"  — suppose  them  to  be  limited  as  to  any  other  Italians  ; — 
"  suppose  the  Lombards,  or,  at  that  time,  the  Neapolitans, 
"  to  be  tacitly  excluded.  Addressed  to  the  Genoese,  they 
"  either  had  no  meaning,  or  they  meant  their  ancient  inde- 
"  pendence  "  (z). 

{%)  Sir  James  Mackintosh s  Works,  vol.  iii.  p.  324,,  Speech  on  Annexa- 
tion of  Genoa  to  the  Kimjdovi  of  Sardi/tiia. 
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"  In  short,  Sir,"  continued  Sir  James  Mackintosh,  "  I  am 
"  rather  fearful  that  I  shall  be  thought  to  have  overlaboured 
"  a  point  so  extremely  clear.  But  if  I  have  dwelt  too  long 
"  upon  this  Proclamation,  and  examined  it  too  minutely,  it 
"  is  not  because  I  think  it  difficult,  but  because  I  consider  it 
"  is  decisive  of  the  whole  question.  If  Lord  William  Ben- 
"  tinck  in  that  Proclamation  bestowed  on  the  people  of 
*'  Genoa  their  place  among  nations,  and  the  government  of 
"  their  forefathers,  it  must  have  been  because  he  deemed 
"  himself  authorised  to  make  that  establishment  by  the  re- 
"  peated  instructions  of  the  British  Government,  and  by  the 
''  avowed  principles  and  solemn  acts  of  the  Allied  Powers, 
"  and  because  he  felt  bound  to  make  it  by  his  own  Procla- 
"  mation  of  the  14th  March,  combined  with  the  acts  done 
^'  by  the  Genoese  nation  in  consequence  of  that  Proclama- 
"  tion.  I  think  that  I  have  proved  that  he  did  so, — that 
"  he  believed  himself  to  have  done  so,  and  that  the  people 
"  of  Genoa  believed  it  likewise. 

"  Perhaps,  however,  if  Lord  William  Bentinck  had  mis- 
"  taken  his  instructions,  and  had  acted  without  authority,  he 
"  might  have  been  disavowed,  and  his  acts  might  have  been 
"  annulled.  I  doubt  whether,  in  such  a  case,  any  disavowal 
"  would  have  been  sufficient.  Wherever  another  people,  in 
"  consequence  of  the  acts  of  our  agent,  whom  they  had  good 
"  reason  to  trust,  have  done  acts  which  they  cannot  recall,  I 
"  do  not  conceive  the  possibility  of  a  just  disavowal  of  such  an 
"  agent's  acts.  Where  one  party  has  innocently  and  rea- 
"  sonably  advanced  too  far  to  recede,  justice  cuts  off  the  other 
"  also  from  retreat.  But,  at  all  events,  the  disavowal,  to  be 
"  effectual,  must  have  been  prompt,  clear,  and  public  "  (k). 

CXXIV.  This  reasoning,  however  just  and  unanswerable, 
did  not  prevail;  neither  the  principles  of  international  justice, 
nor  the  ancient  renown  of  this  once  illustrious  republic,  pre- 
served it  from  beino;  a  victim  to  that  false  and  unrio-hteous 
policy  which  measures   States  by  their  square  miles,  and  by 

(k)  Sir  James  MaclintosWs  Works,  vol.  iii.  p.  33G. 
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numbers  told  by  the  head,  and  whicli  transfers  the  lesser  to 
the  greater  kingdom  without  considering  the  consent  of  the 
former  as  in  anyway  necessary  to  the  validity  of  the  act  (Z). 
CXXV.  The  great  case  of  the  ships  taken  at  Genoa  (m) 
arose  on  a  demand  made  by  the  merchants  of  Genoa  for  the 
sum  of  17,000/.,  said  to  have  been  exacted  by  Lord  Keith, 
as  a  commutation  for  ships  seized  in  the  harbour  of  Genoa, 
and  left  behind,  at  the  evacuation  of  that  place,  by  the  British 
and  Austrian  forces.  After  a  memorial  had  been  presented 
to  His  Majesty  in  Council,  the  claimants  were  advised,  that 
the  proper  mode  of  proceeding  would  be  to  apply  to  the  Court 
of  Admiralty  for  a  motion  on  Lord  Keith  to  proceed  to 
adjudication.  In  this  form  the  question  now  came  for- 
ward. 

The  Judgment  of  Lord  Stowell  was  as  follows  : — 
"  This  cause  arises  out  of  the  seizure  of  Genoa  in  June 
"  1800.  It  now  comes  on  in  the  naked  shape  of  the  admivS- 
"  sion  of  the  claim  on  the  behalf  of  the  inhabitants  of  Genoa, 
"  at  that  time  undoubtedly  in  a  state  of  hostility  with  this 
"  country.  There  is  no  suggestion  in  the  claim  that  any 
"  other  persons  are  aggrieved  than  merchants  of  Genoa, 
"  who  were  decidedly  enemies ;  unless  it  can  be  shown  that 
"  they  had  been  taken  into  the  protection  of  this  country, 
"  and  that  the  seizure  was  made  after  the  time  when  they 
"  had  so  become  entitled  to  protection  under  the  Capitulation. 
"  Undoubtedly,  if  the  seizure  was  made  after  that  time,  it 
"  would  be  to  be  considered,  not  as  the  exercise  of  any  rights 
"  of  War,  but  as  mere  lawless  rapine  and  plunder.  The 
"  question  therefore  appears  to  me  to  respect  entirely  the 
"  time  of  seizure.  If  it  is  shown  to  have  been  before  the 
"  Convention,  it  will  be  in  exercise  of  the  rights  of  War ;  if 
"  after,  it  will  be  liable  to  the  description,  that  I  have  given 
"  of  it,  of  illegal  plunder  and  violence.  On  this  fact  the 
"  different   parties    give    different    representations.      Lord 


(0  Ann.  Reg.  (1814),  p.  85. 
(m)  4  C.  Roh.  Adm..  Rep.  p.  388. 
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^'  Keith  describes  it  to  have  passed  before  the  Convention ; 
"  whilst  the  claimants  state  it  to  have  been  after  the 
"  Capitulation,  and  in  violation  of  the  faith  of  the  parties 
''that  entered  into  it. 

"  In  the  first  place,  it  may  not  be  improper  to  consider  the 
"  circumstances  under  which  the  seizure  was  made.  All 
"  Genoese  •property  was  subject  to  condemnation,  unquestion- 
"  ably.  There  is  nothing  to  raise  a  doubt  upon  this  point. 
"  As  to  other  property,  I  conceive  that  the  Commander-in- 
"  chief  had  a  right  to  proceed  with  respect  to  that  also,  on 
'*  a  presumption  that  it  was  subject  to  condemnation,  as 
"  belonging  to  persons  of  Genoa,  leaving  it  to  the  owners  to 
"  show  that  it  was  neutral  property — or,  since  a  blockade 
"  had  been  imposed  upon  the  port  of  Genoa  for  a  consider- 
"  able  time,  that  the  particular  vessel  which  was  the  subject 
"  of  each  claim,  and  the  goods  on  board,  had  not  violated  the 
"  blockade.  The  next  thing  to  be  considered  is  the  Capitu- 
"  lation,  in  which  two  articles  are  principally  relied  on,  ns 
"  decisive  of  this  question.  The  eighth  article,  which  grants 
"  permission  to  the  inhabitants  '  to  withdraw  themselves, 
"  '  their  money,  merchandises,  moveables,  or  effects,  by  sea 
"  ^  or  land,' — that  is,  as  I  understand  it,  to  icitlidraw  hy  sea 
"  or  land.  And  the  ninth  article,  which  stipulates  for  the 
"  freedom  of  trade.  Now,  on  the  construction  of  these 
"  articles,  it  has  been  contended,  that  it  was  the  intention 
"  of  the  parties  to  exempt  the  shipping  from  seizure ;  and 
"  if  the  Court  was  to  abstract  itself  from  the  considera- 
"  tion  of  what  has  usually  been  understood  and  done,  the 
"  terms  are  perhaps  large  enough  to  admit  this  interpreta- 
"  tion,  although  it  is  an  acknowledged  rule,  that  shiys  thcm- 
"  selves,  being  property  of  a  peculiar  species,  do  not  neces- 
"  sarily  pass  under  such  a  description.  It  is  impossible  not 
"  to  refer  to  the  practice  of  commanders  of  other  fortunate 
''  expeditions,  by  whom  a  broad  distinction  has  usually  been 
"  taken  between  property  afloat  and  pro[)erty  on  land.  In 
"  many  capitulations  this  distinction  is  expressed  ;  and  when 
"  it  is  n.ot  expressed,  the  terms  of  the  convention  must  admit 
VOL.  III.  O 


194  INTERNATIONAL    LAAV. 

"  some  qualification  from  the  usual  practice,  which,  in  late 
"  Wars,  has  almost  invariably  been  observed. 

"  That  a  naval  commander  should  mean  to  exempt  pro- 
"  perty  afloat,  would  form  a  particular  instance,  and  such  an 
"  exception  from  the  general  rule,  that  it  is  impossible  not  to 
"  attend  to  this  consideration,  in  judging  of  the  credit  to  be 
"  given  to  the  representation  on  one  side,  or  on  the  other. 
"  But  the  question  is,  what  was  the  interpretation  which  the 
"  convention  had  received  in  the  understanding  of  the  parties 
"  — that  is,  of  the  contracting  parties  ?  I  do  not  mean  of 
"  the  merchants  of  Genoa,  but  of  the  French  Generals  on 
"  the  one  side,  and  the  Austrian  Generals  and  English 
"  Admiral  on  the  other.  If  it  was  the  intention  of  these 
"  parties,  that  the  shipping  should  not  be  exempted,  it  will 
"  be  of  little  consequence  whether  the  merchants  of  Genoa 
"  were  apprised  of  it  or  not ;  since  they  are  concluded  by 
*'  the  act  of  those  who  held  the  government  over  them  at 
"  the  time,  arid  are  to  be  reputed  capable  of  binding  them 
*'  by  their  acts. 

"  If  we  give  credit  to  Lord  Keith's  positive  declaration, 
"  the  shipping  was  not  exempted.  He  states, '  that  the  pro- 
"  '  posal  was  made,  but  that  it  was  rejected,  and  expunged 
"  '  with  his  own  hand.'  It  is  said,  that  this  refusal  might 
"  apply  only  to  ships  of  war,  to  which  it  would  have  been 
*'  highly  proper  for  him  to  refuse  any  exemption ;  and 
"  that  this  account  does  not  negative  the  supposition  of  an 
"  exemption  being  granted  to  merchant  ships.  Lord  Keith 
"  certainly  does  not  so  consider  it.  He  makes  no  distinction; 
''  and  Avhat  weighs  materially  with  me  is,  that  no  such  pro- 
"  posal  seems  to  have  been  offered  on  the  part  of  the  French 
''  Generals.  On  their  part,  no  such  distinction  is  proposed ; 
*'  and  therefore  it  is,  I  think,  to  be  inferred,  that  Lord  Keith's 
''  declaration,  ^  that  he  would  not  suffer  the  ships  to  be  in- 
"  '  eluded  in  the  protection,'  must  have  referred  to  merchant 
"  ships. 

"  Then  what  followed !  I  have  already  said  that  the 
'•  commander  had  a  right  to  make  a  seizure  of  all  ships  in 
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"  port,  for  the  purpose  of  confiscating  all  such  as  were 
''  Grenoese  property,  and  of  affording  to  others  their  just 
"  rights.  It  is  stated  by  Lord  Keith  that  he  was  proceeding 
"  to  inventorise  and  examine  the  circumstances  of  the  par- 
"  ticular  ships,  A  more  legal  or  cautious  mode  of  proceed- 
"  ing  could  not  have  been  adopted  ;  and  if  the  seizors  were 
'^  so  employed,  it  is  the  strongest  evidence  to  convince  me 
"  that  they  were  doing  it,  with  an  intention  of  exercising 
*'  the  rights  of  capture  over  them,  and  for  the  purpose  of 
"  bringing  to  legal  adjudication  such  as  should  appear  liable 
*'  to  condemnation.  But  it  is  said,  that  the  ninth  article 
"  grants  '  the  freedom  of  trade,'  and  that  it  would  be  nuga- 
"  tory  to  grant  that,  and  at  the  same  time  to  seize  their 
"  shipping.  To  this  observation  I  can  only  say,  that  nuga- 
"  tory  as  such  a  clause  might  be,  it  is  in  every  day's  practice, 
"  to  seize  all  property  afloat,  and  yet  to  allow  a  general 
^^  freedom  of  trade,  exclusive  of  such  particular  seizure.  It 
"  is  admitted  that  Lord  Keith  executed  the  capitulation  in 
"  all  other  respects  with  perfect  good  faith,  and  it  is  said, 
"  that  he  continued  to  give  passports.  If  it  could  have 
"  been  shown,  that  any  passports  had  been  obtained  for  ships, 
'*  it  might  have  been  material  as  affording  a  practical  inter- 
"  pretation,  but  no  such  averment  is  advanced  in  the  affidavit 
"  which  has  been  made  to  introduce  the  claim.  That  no 
"  such  application  was  made  for  the  removal  of  ships  is,  I 
"  think,  a  strong  circumstance  to  show,  that  Lord  Keith's 
"  hand  was  upon  them  from  the  beginning. 

"  Finally,  after  the  unfortunate  and  never  enough  to  be 
"  lamented  battle  of  Marengo,  Lord  Keith  could  no  longer 
"  continue  his  examination.  To  carry  all  the  ships  away 
"  was  impossible — yet  he  had  a  right  to  take  away  the  value 
"  of  all,  as  having  a  right  to  the  possession ;  and  if  he  was 
'^  not  able  to  retain  the  body  and  substance,  he  had  a  right 
"  to  secure  the  value  in  any  manner  that  he  could.  The 
"  sum  first  demanded  was  500,000/.  sterling,  as  an  equivalent 
''for  all  ships  in  the  port.  Remonstrances  were  made  on 
''  the  part  of  the   Genoese ;  and,  in  my  opinion,  naturally 

o  2 
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"  eiioiigli.  For  ill  wliat  respect  were  the  merchants  of 
"  Genoa  obliged  to  contribute  for  the  ships  of  all  the  other 
"  States  of  Italy?  Even  with  regard  to  their  own,  if  they 
"  had  considered  that  species  of  property  as  protected  by  the 
*'  Capitulation,  they  might  have  said — No,  take  the  ships ; 
"  we  are  protected  by  the  terms  of  the  Capitulation;  we  will 
"  apply  to  the  justice  of  your  country ;  we  will  not  ransom 
"  them.  I  do  not  see,  therefore,  anything  like  that  duress  or 
*'  compulsion,  which  has  been  insinuated ;  much  less  were 
"  they  necessitated  to  advance  money  for  other  ships.  If 
''  they  ransomed  for  other  persons,  they  must  seek  compen- 
"  sation  from  them.  They  do  not  claim  for  any  persons  but 
"  themselves  ;  yet  they  now  hold  out,  that  they  were  under  the 
"  necessity  of  ransoming  both  for  themselves  and  for  others. 
"  The  contract  is,  I  think,  by  no  means  to  be  represented 
^' as  an  involuntary  contract;  and  v/hen  17,000/.  w^as  ac- 
"  cepted  as  a  compensation  for  what  was  admitted  to  be  of 
"  the  value  of  500,000/.,  I  cannot  but  think  that  the  sum 
"  can  amount  to  but  a  small  part  of  what  must  have  been 
"justly  subject  to  condemnation.  If  the  case  had  been 
"  what  the  claimants  state  it  to  be,  it  might  have  been 
"  proved  long  ago  ;  it  must  have  been  known  to  the  Austrian 
"  and  French  Generals  what  were  the  true  intentions  of 
"  the  contracting  parties.  During  the  interval  of  peace  it 
"  was  easy  for  the  claimants  to  have  obtained  their  testimony, 
"  and  to  have  produced  them  to  prove  '  that  thejj  never  in- 
*'  '  tended  to  confiscate  property  afloat,  and  that  this  is  a 
"  '  violent  and  perverse  exposition  of  Lord  Keith.'  If  such 
"  person-s  had  given  testimony  to  this  effect,  it  would  have 
"  been  received  with  great  attention.  Instead  of  such  evi- 
"  dence,  we  hear  nothing,  after  an  interval  of  three  years, 
"  but  a  bare  claim  on  behalf  of  persons  who,  after  having 
"  had  the  benefit  of  the  convention,  come  now  to  complain 
"  for  others,  as  well  as  for  themselves.  Under  all  the  cir- 
"  cumstances  of  the  case,  I  think  it  is  a  Capitulation  very 
"  much  for  the  benefit  of  the  parties  claiming,  and  one 
"  which  ought  to  be  supported. 
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"  The  next  question  is,  to  whom  is  this  property  to  be 
"  condemned  ?  Capitulations  are  certainly  of  the  nature  of 
"  ransoms,  but  admitting  of  very  favourable  distinctions. 
"  Ransoms  have  been  forbidden,  as  subject  to  great  abuse, 
"  being,  in  the  common  acceptation,  contracts  entered  into 
"  at  sea  by  individual  captors,  and  very  liable  to  be  abused, 
"  to  the  great  inconvenience  of  neutral  trade.  But  even 
"  ransoms^  under  circumstances  of  necessity,  are  still  alloived. 
"  Capitulations,  in  their  nature,  can  scarcely  become  liable 
"  to  the  same  objection  ;  they  being  contracts  between  the 
"  commander  and  the  conquered  State ;  on  the  contrary, 
"  they  have  always  been  favourably  supported,  and  it  is  of 
"  great  importance  to  the  general  interests  of  the  captured 
"  that  they  should  be  sustained. 

"  I  am  not  aware,  however,  that  the  Prize  Act  authorises 
"  me  to  condemn  to  the  captors,  in  such  a  case  as  the  present. 
"  The  Act  gives  them  skips,  goods,  ^c.  afloat.  This  is  a  sum 
"  of  money,  which  is  not  exactly  of  that  description  of  things, 
"  though  in  some  measure  it  may  be  taken  as  the  represen- 
"  tation  of  them.  It  is  to  be  recollected  also,  that  this  was 
"  a  transaction  in  w^hich  the  Austrian  army  was  co-operating; 
"  and  that  there  are  considerations  of  a  public  tendency, 
"  which  make  it  highly  important  that  Capitulations  of  this 
"  nature  should  be  confirmed  by  His  Majesty.  On  this 
"  view  of  the  question,  it  will  be  more  expedient,  on  all 
"  accounts,  that  the  condemnation  should  pass  to  the  Crown. 
"  As  to  the  effect  of  the  Capitulation,  I  decide  that  question 
"  upon  the  merits,  and  -without  the  slightest  hesitation." 

It  has  been  holden  by  the  English  Prize  Court  that 
vessels  used  as  Privateers,  though  not  at  .the  time  of  cap- 
ture in  actual  employment  as  such,  are  not  within  the 
terms  of  a  Capitulation  protecting  private  property  gene- 
rally (w). 

It  has  been  also  holden,  by  the  same  authority,  that  public 
property  ceded  by  Capitulation,  but  not  taken  possession  of 

(n)  Dash  and  Others,  JEdivards^  Adm.  Rep.  p.  271. 
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by  the  captors,  and  afterwards  seized  by  a  privateer,  belongs 
to  the  Crown  and  not  to  the  privateer  (<?). 

The  case  in  which  this  doctrine  is  laid  down  is  well 
worthy  of  attentive  consideration,  inasmuch  as  it  throws 
great  light  upon  the  principles  of  International  Law,  both 
as  they  relate  to  Capitvlation,  and  also  as  they  relate  to  the 
effect  of  the  act  of  a  commander  done  upon  his  own  respon- 
sibility, and  without  specific  instructions  from  his  Sovereign. 

It  appeared  in  this  case  of  Tkorshaven  and  its  Dependen- 
cies {p)  that  Captain  Baugh,  of  H.M.'s  ship  Clio,  had  at- 
tacked the  Castle  of  Thorshaven,  in  the  island  of  Stromoe, 
on  the  16th  May,  1808,  and  obtained  possession  of  the  place 
under  a  Capitulation,  consisting  of  three  articles,  by  which 
it  was  stipulated  that  the  castle  and  batteries  should  be 
given  up,  that  the  garrison  should  not  serve  against  His 
Britannic  Majesty  during  the  term  of  one  year,  that  all 
private  property  should  be  respected,  and  that  all  Govern- 
ment property  should  be  at  the  disposal  of  the  captors. 
Part  of  the  public  property  w^as  carried  on  board  the  Clio, 
and  Captain  Baugh  sailed  soon  afterwards,  without  leaving 
any  of  his  own  people  upon  the  island ;  but  entrusted  the 
charge  of  it,  together  with  the  custody  of  the  remainder 
of  the  public  property,  to  the  Danish  municipal  officers. 
About  a  fortnight  after  this,  Gilpin,  the  commander  of 
the  Salamine,  landed  with  a  part  of  his  crew,  with  the 
intention  of  storming  the  fort,  but  upon  being  informed  of 
the  Capitulation,  he  re-embarked  and  put  to  sea.  Having, 
however,  in  the  course  of  his  cruise,  obtained  intelligence 
that  some  merchandise  and  monies  belonging  to  the  King  of 
Denmark  had  not  been  delivered  up  under  the  Capitulation, 
he  returned  and  took  possession  of  the  property  in  question. 

In  this  case  Lord  Stowell  gave  the  folio  wing  judgment  (q): — 

"  This  is  a  proceeding  of  a  very  singular  nature,  arising 

(o)  Thorslmven  and  its  Dependencies,  Edivards,  p.  102. 

(p)  lb.  p.  102. 

(q)  Ih.  pp.  107-114. 
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"  from  the  capture  of  this  Danish  island  by  one  of  His  Ma- 
"  jesty's  ships  of  war,  and  a  subsequent  seizure  of  certain 
"  property  found  there  by  a  commissioned  privateer.  The 
"  particular  circumstances  of  the  transaction  are  stated  in 
"  an  act  on  petition.  On  the  part  of  the  Crown  it  is  alleged, 
"  ^  that  Thomas  Baugh,  esquire,  commander  of  Plis  Majesty's 
"  '  ship  Clio,  whilst  cruising  with  the  said  ship  off  the 
"  *  Faro  Islands,  received  intelligence  that  some  enemy's 
"  '  vessels  were  lying  in  Thorshaven,  in  the  island  of  Stromoe, 
"  '  one  of  the  Faro  Islands ;  that  the  said  island  being  a  place 
"  '  of  considerable  strength,  as  well  as  of  advantage  to  the 
*' '  enemy  from  its  situation,  the  said  Captain  Baugh  con- 
"  '  ceived  it  a  duty  incumbent  on  him  to  capture  the  said 
"  *  island,  if  possible,  and,  accordingly,  on  the  15th  of  May, 
"  '  1808,  having  arrived  off  the  island,  he  anchored  the  Clio 
"  '  within  half  gunshot  of  Thorshaven  Castle,  when  the 
"  '  Danish  governor  consented  to  a  surrender  of  the  island  ; 
"  '  that  articles  of  Capitulation  were  entered  into,  by  which 
"  '  it  was  provided,  that  the  castle  and  batteries,  together 
"  '  with  all  the  arms,  ammunition,  and  warlike  stores,  should 
"  ^  be  delivered  up  to  the  British  force ;  that  the  garrison 
"  *  should  march  out  with  the  honours  of  War,  and  engago 
"  '  not  to  serve  in  any  capacity  against  His  Britannic  Ma-- 
"* jesty,  during  the  term  of  one  year;  that  all  private  pro- 
"  '  perty  should  be  respected  ;  and  that  all  Government  pro- 
"  *  perty  should  be  at  the  disposal  of  the  captors.'  The 
"  right,  therefore,  of  the  privateer  to  capture  and  proceed 
"  against  this  property  is  denied  by  the  Crown,  on  the 
**  ground  that  it  was  protected  under  this  Capitulation ;  but 
"  it  is  contended  on  the  part  of  the  privateer,  that  the  Ca- 
"  pitulation  was  not  a  valid  proceeding,  because  it  originated 
"  wholly  in  the  mind  of  the  commander  of  the  Clio,  and  was 
"  not  the  result  of  any  instructions  communicated  to  him 
"from  Government.  Now  there  are  instances  innumerable 
"  in  which  it  has  been  held  by  this  Court,  that  an  officer  not 
"  immediately  under  the  eye  of  Government  may  originate 
"  such  expeditions,   subject  to  a  responsibility  ;    and    that 
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'  Government  in  the  present  instance  has  apj>roved  of  what 
'  was  done,  is  demonstrated  by  this  circumstance,  that  the 
'  Crown  is  here  standing  upon  the  act  of  Captain  Baugh, 
'  and  claiming  an  interest  under  it.  It  is,  therefore,  as 
'  much  an  authorised  Capitulation,  as  if  Captain  Baugh 
'  had  gone  out  under  special  directions  to  make  the  capture. 

*  If  the  Government  had  disavowed  and  disclaimed  the 
'  whole  proceeding,  and  had  said,  we  do  not  think  this 
'  remote  island  a  proper  object  of  the  public  force,  there 

*  might  have  been  room  for  the  objection ;  but  looking 
'  to  what  has  actually  been  the  conduct  of  Government,  it 

*  must  be  considered  as  giving  its  sanction  to  the  whole 
'  transaction.  The  object  of  Captain  Baugh,  as  it  is  stated 
'  in  the  act,  was  not  merely  to  reduce  the  fortress,  but  to 
'  capture  the  island,  and  the  Capitulation  which  was  entered 
'  into  between  him  and  the  governor  who  had  the  chief 
'  co.nmand,  was  not  made  in  their  own  names,  but  in  those 
'  of  ttieir  respective  Sovereigns,  ^ow  what  is  this  but  a 
'  public  convention? — it  is  a  Treaty  bearing  the  stamp  and 
'  impress  of  public  authority,  between  persons  acting  in  the 
'  names,  and  as  the  representatives  of  the  Governments  to 
'  which  they  belong.  In  the  first  article  it  is  stipulated, 
' '  that  the  castle,  with  all  the  arms  and  ammunition,  shall 
' '  be  delivered  up  : '  in  other  words,  that  all  the  means  by 
'  which  the  Danish  Government  could  keep  a  forcible  pos- 
'  session  of  the  island,  shall  be  put  into  the  hands  of  the 
'  British.  The  next  is,  '  that  the  garrison  shall  not  serve 
'-  '  against  His  Majesty  for  one  year ; '  and  the  third  article, 
'  which  is  most  pertinent  to  the  present  inquiry,  provides 
'  that  '  all  private  property  shall  be  respected.'  By  which 
'  I  understand,  not  merely  the  property  of  persons  belonging 
'  to  the  garrison,  but  of  all  the  individuals  under  its  protec- 
'  tion ;  for  the  surrender  of  the  fortress  was  in  fact,  and  in 
'  all  reasonable  understanding,  the  surrender  of  the  island, 
'  and  it  was  so  acted  upon.  The  same  article  then  goes  on 
'  to  say,  that  '  all  public  property  shall  be  at  the  disposal  of 
' '  the  captors,'  referring  undoubtedly  to  the  public  character 
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"  in  which  they  profess  to  treat,  and  not  to  the  assunaption 
"  of  any  right  to  dispose  of  it  on  their  own  private  account. 
"•  It  is  merely,  that  it  shall  pass  into  the  possession  of  the 
"  captors,  for  the  purpose  of  being  brought  to  adjudication, 
"  subject  to  the  legal  considerations  applying  to  such  pro- 
"  perty  under  our  own  internal  regulations.  It  has  been 
"  argued  much  at  length,  upon  the  effect  of  such  a  Capi- 
"  tulation,  that  it  does  not  convey  the  sovereignty ;  but 
"■  though  it  may  not  operate  to  the  direct  conveyance  of  the 
''  sovereignty,  which  is  usually  left  to  be  determined  by 
"  treaties  of  peace,  it  transfers  a  present  possession  to> 
''  the  capturing  power,  subject  to  the  future  events  of 
"  War  and  Treaties ;  it  is  part  of  its  present  posses- 
"  sion,  and  perhaps  part  of  its  ultimate  jurisdiction.  It 
"  appears  that  when  possession  of  the  island  was  taken,  the 
"  British  colours  were  hoisted  on  the  castle ;  now  can  there 
"  be  a  more  direct  assertion  of  British  jurisdiction,  or  a  more 
"  entire  divesting  of  Danish  authority  than  this  ?  It  is  not 
"  clear  whether  the  English  flag  was  still  flying  at  the  time  of 
"  the  second  capture.  When  Captain  Baugh  quitted  the 
"  island,  which  was  in  a  few  days  after  the  capture,  he  did  not 
''  leave  any  of  his  own  people  to  keep  possession,  but  entrusted 
"  it,  together  with  some  public  stores  and  treasure,  to  the 
"  charge  of  the  Danish  municipal  oflicers,  whom  he  commis- 
*'  sioned  to  act  provisionally  ;  having  accepted  that  trust,  if 
"  they  removed  the  British  flag,  it  was  a  breach  of  duty  on 
"'  their  part,  which  will  not  deprive  the  British  Government 
"  of  the  rights  acquired  by  the  Capitulation.  Captain 
"  Baugh  left  the  island,  it  is  true,  but  how  did  he  leave  it  ? 
"  He  did  not  relinquish  it  on  the  part  of  Great  Britain,  but, 
"  as  is  not  unusual,  deputed  the  former  magistracy  to  main- 
*'  tain  the  public  tranquillity  under  a  new  authority.  It  is 
"  said  to  be  hardly  credible,  that  Captain  Baugh  would  have 
"  left  his  treasure  behind  if  it  had  come  to  his  knowledge, 
''  when  there  could  be  no  difficulty  in  bringing  it  off".  What 
'^  may  have  been  his  views  in  suffering  it  to  remain,  is  not 
"  stated,  but  if  it  is  necessary  to  suggest  a  reason  founded 
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"  on  public  convenience,  I  think  that  suggestion  might 
"  easily  be  furnished  from  the  obvious  policy  to  be  observed 
"  in  reference  to  a  newly  constituted  Government  in  a  remote 
"  and  newly  acquired  possession.  The  act  then  states,  '  that 
" '  since  the  said  surrender  or  capitulation,  the  said  property 
"  *  has  been  illegally  taken  possession  of  by  Baron  Hompesch 
" '  and  others,  concerned  in  the  Salamine  privateer ;  which 
"  '  treasure  and  other  public  property  was  and  is  within  the 
"  '  true  intent  and  meaning  of  Government  property,  as 
*'  '  specified  in  the  third  article  of  the  Capitulation,  and  that 
"  '  if  any  part  of  the  property  taken  was  private  property, 
"  '  it  is  protected  from  capture  and  confiscation  under  the  said 
"  '  third  article.'  Now  wdiat  was  the  condition  of  this  island 
"  under  the  Capitulation  ?  I  conceive  that  nothing  can 
"  be  more  clear,  than  that  if  the  Capitulation  was  not  dis- 
*'  avowed  by  the  British  Government,  it  was  binding  upon 
"  the  respective  parties :  it  was  a  stipulation  operating  on 
"  the  Danes  to  give  up  all  public  property,  and  on  the 
"  British  to  respect  all  private  property.  Suppose  that  the 
"  English  Government,  without  disavowing  the  Capitulation, 
"  had  sent  a  force  the  next  day  to  take  possession  of  the 
"  property  in  the  island,  could  there  have  been  a  more  out- 
"  rageous  breach  of  public  faith  ?  On  the  other  hand,  what 
"  was  the  obligation  on  the  part  of  the  Danes  ? — they  were 
'*  bound  to  give  up  all  public  property,  and  if  any  was  kept 
"  back,  as  it  is  alleged  on  the  part  of  the  privateer  that  this 
"  w^as,  it  was  kept  back  in  fraud  of  the  British  Government, 
"  in  whom  it  already  vested  by  compact,  and  being  fraudu- 
"  lently  withheld,  it  did  not  become  again  the  property  of 
"  the  Danes.  By  the  Capitulation  the  English  Government 
"  became  legally  entitled  to  the  whole  of  the  public  property, 
"  and  this  seems  to  be  admitted  in  the  act  on  petition,  for  it 
"  is  there  stated,  '  that  the  said  ship  Salamine  having  arrived 
"  *  at  Thorshaven,  the  said  Thomas  Gilpin,  the  captain  of 
"  '  the  privateer,  and  part  of  his  crew,  immediately  landed, 
"  '  in  order  to  storm  and  take  possession  of  the  fort,  but 
"  *  found  that  it  had  been  about  a  fortnight  before  partly 
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"  '  destroyed  by  His  Majesty's  ship  Clio ;  that  the  Clio  had 
"  '  quitted  the  said  town  without  having  left  any  part  of  her 
''  *  crewj  after  having  taken  on  board  such  of  the  public 
"  '  stores  and  property  as  were  found  in  the  said  town  and 
*'  *  delivered  up  to  the  said  Thomas  Baugh  as  Government 
"  '  property  under  the  articles  of  Capitulation,  the  purport  of 
"  '  which  Capitulation  was  communicated  to  the  said  Thomas 
"  '  Gilpin  ;  that  in  consequence  thereof,  and  in  full  persua- 
"  '  sion  that  all  public  property  had  been  given  up  to  the 
"  ^  said  Thomas  Baugh,  he  the  said  Thomas  Gilpin,  his 
" '  officers  and  crew,  the  following  day  reimbarked  and  went 
"  '  to  sea.'  The  act  then  goes  on  to  state,  that  '  having  been 
"  '  afterwards  informed  that  certain  goods  and  moneys  be- 
" '  longing  to  the  King  of  Denmark  had  been  kept  back, 
"  *  the  said  Thomas  Gilpin  returned  and  took  possession  of 
*' '  the  property  in  question.'  Here,  then,  is  a  distinct  ad- 
"  mission  that  the  Capitulation  operated,  and  was  intended 
"  to  operate,  upon  the  whole  of  the  public  property ;  but, 
"  say  they,  some  of  the  public  property  was  not  delivered 
"  up  !  Whether  it  Avas  fraudulently  withheld,  or  whether  it 
"  was  left  there  for  the  purposes  of  Government,  or  the  con- 
"  venience  of  the  captor,  does  not  appear;  but  supposing 
"  that  it  was  surreptitiously  detained,  what  was  the  duty  of 
"  the  privateer  ?  Certainly,  upon  making  the  discovery,  the 
"  only  proper  course  was  to  take  possession  of  the  property 
*'  as  salvor  for  the  Crown,  and  to  notify  the  circumstance. 
*'  To  say,  that  in  this  short  period  of  time,  the  Capitulation 
'*  and  all  its  consequences  were  gone  by,  while  the  inhabi- 
"  tants  claimed  protection  under  it,  and  while  this  qualified 
"  possession  of  the  island  still  continued,  is  contrary  to  all 
"  reason.  If  private  individuals  had  at  that  period  a  right 
"  to  shelter  their  property  under  the  Capitulation,  the  British 
"  G  overnment  had  also  a  title  to  all  public  property  under 
"  the  same  Capitulation.  It  is  clear,  that  if  the  property 
"  was  fraudulently  withheld,  it  ought  to  have  been  taken 
"  possession  of  for  the  Crown  of  Great  Britain,  and  the 
"  private  captors  ought  not  to  have  attempted  to  appropriate 
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"  it  to  themselves  by  settiDg  up  a  title  of  their  own.     It  is 
"  hardly  necessary  for  me  to  enter  into  the  other  topics  which 
"  have  been  thrown  out  in  the  argument ;  but  as  they  have 
"  been  touched  upon,  I  will  just  state  my  opinion  upon  one 
"  point,  which  is,  that  the  commissions  of  privateers  do  not 
"  extend  to  the  capture  of  private  property  upon  land ;  that 
"  is  a  right  which  is  not  granted  even  to  the  King's  ships. 
"  The  words  of  the  third  section  of  the  Prize  Act  extend 
*'  only  to  the  capture  by  any  of  His  Majesty's  ships  '  of  any 
*' '  fortress  upon  the   land,  or   any  arms,  ammunition,  stores 
"*ofwar,  goods,  merchandise,  and  treasure  belonging  to  the 
*' '  State,  or  to  any  public  trading  company  of  the  enemies 
" '  of  the  Crown  of  Great  Britain   upon  the  land.'     Here, 
*'  then,  the  interests  of  the   King's  cruisers  are   expressly 
"  limited  with  respect  to  the  property  in   which  the  captors 
"  can  acquire  any  interest  of  their   own,  the  State  still  re- 
"  serving   to  itself  all  private  property,   in  order  that  no 
"  temptation  might  be  held  out  for  unauthorised  expeditions 
"  against  the   subjects  of  the  enemy  on  land.     With  regard 
*'  to  private  ships  of  war,  the  Lords  of  the   Admiralty  are 
"  empowered,  by  the  ninth  section,  to  issue  letters  of  marque 
"  to  the  commanders  of  any  such  ships  or  vessels — for  what 
''  purpose  ?     Why,  ^  for  the  attacking  and  taking  any  place 
"  *  or  fortress   upon  the   land,  or  any  ship  or   vessel,  arms, 
"'ammunition,  stores  of  war,   goods,  or  merchandise,  be- 
"  '  longing  to,  or  possessed  by  any  of  His  Majesty's  enemies,' 
"  — where  ? — 'in  any  sea,  creek,  river,  or  haven.'    I  perfectly 
"  well    recollect   that  it   was   the   intention  of  those   who 
"  brought  this   Bill  into  Parliament,  that  privateers  should 
"  not  be  allowed  to  make  depredations  upon  the  coast  of  the 
"  enemy  for  the  purpose  of  plundering  individuals,  for  which 
"  reason  they  were  restricted  to  fortified  places  and  fortresses, 
"  and  to  property  water-borne  ;  and,  therefore,  although  I 
"  am  not  sufficiently  informed  as  to  the  precise   nature  of 
"  this  property,  yet   taking   it  to  be   private   property,  and 
"  not  within  the  reach  of  the  Capitulation,  it  is  that  in  which 
"the  privateer    has   acquired  no    legal  interest  under   her 
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"  commission.  I  cannot  dismiss  this  subject,  without  at  the 
"  same  time  observing  upon  the  conduct  of  the  persons  con- 
"  cerned  in  this  privateer,  in  terms  of  some  disapprobation. 
"  When  they  found  this  public  property,  which  under  the 
"  Capitulation  enured  to  the  benefit  of  the  Crown  of  Great 
"  Britain,  it  was  their  duty  to  have  given  notice  to  the 
"  Crown  Officers  of  the  fraud  which  had  been  practised, 
"  limiting  their  own  expectations  to  the  interest  which  they 
"  would  derive  as  salvors  for  the  Crown.  The  only  witness 
"  brought  forward  to  speak  to  the  circumstances  of  the  cap- 
"  ture,  and  the  nature  of  the  property,  is  Baron  Hompesch, 
*'  a  releasing  witness,  who  was  rated  on  board  this  privateer 
"  as  chaplain ;  no  one  person  has  been  produced  who  from 
"  his  own  knowledge  can  speak  to  the  nature  of  the  pro- 
"  perty.  Upon  any  supposition,  I  am  of  opinion  that  the 
"  privateer  has  no  interest,  and  I  shall  therefore  condemn 
'*'  the  public  property  to  the  Crown  conformably  to  the 
"  terms  of  the  Capitulation,  and  reserve  the  consideration 
"  of  the  private  property  till  it  is  claimed." 

CXXVI.  After  the  general  reverses  that  befell  the  arms 
of  France  in  the  spring  of  1814,  and  the  consequent  with- 
drawal of  her  troops  from  Italy,  Lord  William  Bentinck 
was  instructed  to  occupy  the  territories  of  the  Kepublic  of 
Genoa,  "  without  committing  his  Court  or  the  Allies  with 
"  respect  to  their  ultimate  disposition  "  (r).  Of  the  pro- 
clamation which  he  issued  upon  the  occasion  of  carrying 
these  orders  into  effect,  dated  March  14th,  Lord  Castlereagh 
had  himself  observed,  that  "  an  expression  or  two,  taken 
"  separately,  might  create  an  impression  that  his  views  of 
*'  Italian  liberation  went  to  the  form  of  the  government,  as 
''  well  as  to  the  expulsion  of  the  French.  On  the  success 
"  of  the  military  movement,  the  General  reported  that  he 
"  had,  '  in  consequence  of  the  unanimous  desire  of  the 
"  '  Genoese  to  return  to  their  ancient  state,'  proclaimed  the 
"  old  form  of  government." 

(;•)  Sec  Ami   nccj.  1814,  pp.  32-84. 
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It  was  the  object  of  Sir  James  Mackintosh,  in  his  admi- 
rable speech  ah-eady  referred  to  (s),  on  the  Annexation  of 
Genoa  to  the  Kino;dom  of  Sardinia,  to  show  that  this 
"  unanimous  desire  "  bad  been  unjustly  thwarted,  and  that 
these  expectations,  fairly  raised  by  Lord  William  Bentinck's 
proclamation,  had  been  wrongfully  disappointed  by  the  final 
territorial  settlement  of  the  Allies  at  Paris  (?). 

CXXVII.  When  we  arrive  at  the  description  of  Maritime 
International  Law  in  time  of  War,  the  constitution,  autho- 
rity, functions,  and  mode  of  procedure  of  the  Prize  Court 
will  be  found  worthy  of  close  attention  and  careful  investi- 
gation. It  will  be  seen  that  by  this  tribunal  International 
justice  is  wisely,  carefully,  and  honestly  dispensed ;  and  it 
is  matter  of  reasonable  surprise  that  such  a  jurisdiction 
should  have  been  strictly  confined  to  sea-prize  (^u),  and 
without  power  of  cognisance  over  land-booty ,  except  in 
cases  where  the  two,  owing  to  the  co-operation  of  the  army 
and  fleet,  had  been  blended  together  (x).  It  is  not  sur- 
prising that  in  great  maritime  kingdoms  the  jurisdiction  of 
the  Admiral's  Court  should  have  thrown  into  the  shade  the 
tribunal  of  the  General.  But  that  the  latter  should  have 
left  such  faint  traces  of  its  origin  and  mode  of  procedure, 
and  should  so  soon  have  fallen  into  desuetude,  is  a  very 
remarkable  fact  in  the  history  of  jurisprudence.* 

The  features  of  this  curia  militaris  in  England  are 
perspicuously  stated  in  the  following  learned  and  curious 
note  of  Mr.  Knapp  appended  to  his  report  of  the  great  case 
of  the  Army  of  the  Deccan,  argued  before  the  Privy  Council 
in  1833:— 

"  It  is  probable,  notwithstanding  the  dicta  of  Lord  Mans- 


(s)  Delivered  in  the  House  of  Commons  on  27th  April,  1815. — 
Mackintosh'' s  Works,  vol.  iii.  p.  311.      Vide  ante,  pp.  189-191. 

{t)  For  the  papers  referred  to,  see  Hans.  Pari.  Deb.  vol.  xxx.  p.  387, 
and  for  the  resolutions  moved,  ib.  p.  932. 

{}()  How  far  the  powers  of  this  Court  have  been  extended  by  3  &  4 
Vict.  c.  65.,  will  be  seen  hereafter. 

(.x)  The  Ships  taken  at  Genoa,  4  C.  Rob.  Adm.  Rep.  p.  388. 
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"  field  in  Linda  v.  Rodney  (y),  that  '  there  is  no  instance  in 
" '  history  or  law,  ancient  or  modern,  of  any  question  ever 
"  '  having  existed  respecting  Booty  taken  in  a  continental 
*'  ^  land-war  before  any  legal  judicature  in  this  kingdom,' 
"  that  in  very  early  times  causes  respecting  it  were  deter- 
"  mined  in  the  Court  of  Chivalry  held  before  the  Constable 
"  and  Marshal.  In  the  MS.  Treatise  of  Lord  Hale,  De 
''  Praerogativa  Regis,  cap.  12.  s.  3.  fol.  191.,  he  says,  '  In 
"  '  matters  civil,  for  which  there  is  no  remedy  by  the 
"  '  common  law,  the  military  jurisdiction  continues  as  well 
"  '  after  the  War  as  during  the  time  of  it ;  for  that  part 
"  '  of  the  jurisdiction  of  the  Constable  and  Marshal  stands 
"  '  still,  notwithstandino;  the  War  determines  as  concerninor 
"  '  right  of  prisoners  and  Booty,  military  contracts,  ensigns, 
''  '  &c.' 

''  The  only  direct  instance  of  the  exercise  of  this  jurisdic- 
*'  tion  which  the  reporter  has  been  able  to  find,  is  one 
"  mentioned  in  a  MS.  Treatise  of  Lord  Hale,  in  Lincoln's 
"  Inn  Library,  which  is  headed,  '  Upon  certain  petitions  of 
"  '  late  exhibited  in  the  Court  of  Chivalry,  there  have  been 
"  '  raised  divers  questions  of  law,'  and  afterwards  proceeds 
*'  to  discuss  the  power  of  that  Court  to  fine  and  imprison, 
"  and  give  costs  and  damages  in  an  action  commenced  there 
"  for  opprobrious  words,  and  whether  the  Earl  Marshal 
"  alone  might  in  that,  and  in  such  like  cases,  hold  pleas.  In 
"  page  33  of  this  manuscript,  amongst  the  precedents  cited 
"  to  prove  that  this  Court  might  give  damages,  there  is  the 
"  following  passage :  *  About  the  17th  year  of  Richard  II., 
"  '  in  a  cause  de})ending  in  the  Court  of  Chivalry  between 
" '  John  Haulce  and  John  Rosque,  concerning  certain 
"  '  goods  taken  from  a  captain  of  a  castle  beyond  the  seas, 
" '  the  plaintiff  in  the  libel  demanded  costs  and  damages 
"  '  according  to  the  custom  of  the  Court  of  Chivalry.' 
"  There    are,   however,    many   instances    on    record    of  its 


(^)  Douglas^  Reports,  502,  but    see  the   case   of    Banda   ct  Kirwee 
Booty  at  tlie  end  of  this  chapter. 
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"  exercising  a  jurisdiction  in  the  analogous  cases  of  disputes 
"  respecting  the  riglit  to  or  ransom  of  prisoners,  whom 
*'  their  captors  were,  by  the  usual  custom  of  those  times, 
'*  allowed  to  ransom  for  their  own  benefit.  Thus  in 
^'  Edward  III.'s  reign,  there  were  special  commissions  to 
"  Guido  de  Brien  and  Richard  de  Stafford,  in  the  place 
"  of  the  Constable  of  England,  who  was  then  a  minor,  to 
"  hear,  together  with  Edward  de  Mortimar,  the  Marshal, 
'^  two  cases  respecting  the  right  to  prisoners  :  Rot.  Pat.  48. 
*'  Edw.  III.  in  dorso  p.  2,  m.  10,  mentioned  in  an  anony- 
"  mous  treatise  in  Hearne's  Curious  Discourses,  vol.  ii. 
^*  p.  150  ;  a-^d  in  the  2nd  Henry  IV.,  there  Avas  a  com- 
"  mission  to  delegates  to  h-ear  an  appeal  from  the  Court  of 
"  Chivalry  held  before  the  Constable  and  the  Marshal 
"  respecting  the  custody  of  a  hostage  and  for  the  ransom 
^'for  the  Count  of  Denia  (8.  Rym.  Feed.  211),  in  which 
*'  case  there  was  subsequently  a  commission  to  co-delegates 
'^  (ibid.  423);  and  in  the  same  volume  of  Rymer,  p.  292, 
"  there  is  a  commission,  in  4th  Henry  IV.,  to  judges 
"  appointed  to  determine  the  rights  of  persons  claiming 
"  the  prisoners  taken  at  the  battle  of  Humbledon  Hill,  in 
"  the  room  of  the  judges  of  the  Court  of  Chivalry,  the 
*'  Earl  of  Westmorland,  the  Constable,  and  the  Earl  of 
"  Northumberland,  the  Marshal.  The  reason  of  this 
"  appointment  is  stated  to  have  been  because  these  peers 
"  were  absent  in  the  Marches  of  Scotland,  and  interested 
"  in  the  cases  ;  and  the  issuing  of  it  probably  was  one  of 
"  the  principal  causes  of  their  rebellion  in  the  course  of  the 
^'  same  year.  Since  the  time  of  Henry  VIIL,  when  the 
"  office  of  Constable  of  England  ceased,  the  jurisdiction  of 
^*  the  Court  of  Chivalry  was  frequently  disputed,  on  the 
^'  ground  that  it  could  not  be  held  before  the  Earl  Marshal 
^'  alone  ;  and  it  seems  to  have  confined  itself  wholly  to 
*'  questions  of  pedigrees,  escutcheons,  pennons,  and  coat- 
*'  armour,  with  occasionally  a  few  actions  for  slanderous 
"  words,  as  to  which,  however,  its  jurisdiction  Avas  expressly 
"  denied  by  the  King's  Bench,  on  an  application  for  a  pro- 
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"hibition  in  the  case  of  Chambers  v.  Jennings  [z).  In  tlie 
"  same  case  it  was  decided,  that  it  could  neither  fine  nor 
"imprison;  and  it  was  determined  in  the  House  of  Lords, 
"in  Oldis  v.  Donmille  (a),  that  it  had  no  power  to  prevent 
"  persons  who  were  not  herakls  from  painting  escutcheons 
"  and  marshallins:  funerals.  After  these  decisions  the  Court 
"  appears  to  have  fallen  into  desuetude.  The  last  case 
"tried  in  it  was  Sir  Henry  Blunt's  case,  in  1737  (b).  The 
"  best  account  of  it  is  to  be  found  in  the  various  discourses 
"  concerning  the  antiquity  and  offices  of  the  Constable 
"  and  Earl  Marshal  of  England,  and  the  defence  of  the 
"jurisdiction  of  the  Earl  Marshal's  Court  in  the  vacancy 
"  of  a  Constable,  by  Dr.  Plott,  which  are  printed  in  the 
"  second  volume  of  Hearne's  Curious  Discourses  by  eminent 
"  Antiquaries  "  (c). 

The  Court  of  the  Constable  and  Marshal  was  limited  by 
the  Statute  of  the  13  Richard  II.  chapter  2,  to  a  contract 
touching  "  deeds  of  arms  and  War  without  the  realm,  and 
"  things  that  touch  War  within  the  realm,  which  cannot  be 
"  determined  by  the  Common  Law,  as  touching  prisoners, 
"  Prize,  &c. ;  and  in  these  proceedings  the  customs  and 
"laws  of  War  ought  to  direct  their  judgment"  (d). 

CXXVIII.  Themaxim"  bello porta  ceduntrelpubliccB  "  (e) 
is  recognised  by  all  civilised  States.  In  England  all  acquisi- 
tions of  War  belong  to  the  Sovereign,  who  represents  the 
commonwealth.  The  Sovereign  is  the  fountain  of  Booty 
and  Prize, 

The  law  upon  this  subject  has  been  laid  down  by  Lord 
Stowell  and  by  Lord  Chancellor  Brougham  (^/),  in  a  manner 


{%)  7  Mod.  p.  127. 

(a)  Show.  Pari.  Cas.  p.  58. 

(6)  1  Atkijns,  p.  296. 

(c)  2  Knapp's  P.  C.  Rep.  pp.  149-151. 

(d)  Cap.  12  f.  186. 

(e)  Bynk.  Q.  J.  P. 

(/)  See  also  the  decision  of  Lord  Eldon  in  Nicholl  v.  Ooodcdl^  10 
Veseifs  Piep.  p.  156. 

VOL.  III.  P 
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which  leaves  nothing  to  desire :  the  opinion  of  both  these 
eminent  men  is  given  in  the  following  extract  from  the 
judgment  of  Lord  Brougham  : — 

"  That  Prize  is  clearly  and  distinctly  the  property  of  the 
*'  Crown,  that  the  Sovereign  in  this  country,  the  executive 
"  Government  in  all  countries,  in  whom  is  vested  the  power 
"  of  levying  the  forces  of  the  State,  and  of  making  War 
"  and  peace,  is  alone  possessed  of  all  property  in  Prize,  is  a 
"  principle  not  to  be  disputed.     It  is  equally  incontestable 
"  that  the  Crown  possesses  this  property  pleno  jure,  abso- 
"  lutely  and  wholly  without  control ;  that  it  may  deal  with 
"  it   entirely  at  its  pleasure,  may  keep  it  for  its  own  use, 
"  may  abandon  or  restore  it  to  the  enemy,  or,  finally,  may 
"  distribute  in  whole  or  in  part  among  the  persons  instru- 
"  mental  in  its  capture,  making  that  distribution  according 
"  to  whatever  scheme,  and  under  whatever  regulations  and 
"  conditions  it  sees   fit.     It   is   equally  clear,  and  it  follows 
"  from  the  two  former  propositions,  that  the  title  of  a  party 
"  claiming  Prize,  must  needs  in  all  cases  be  the  act  of  the 
"  Crown,   by  which  the  royal  pleasure  to  grant  the  Prize 
"  shall  have  been  signified  to  the  subject.     Whether,  where 
"  that  act  has  once  been  completed,  and  it  distinctly  appears 
"  that  the   Crown  was  minded  to  part  with  the  property 
"  finally  and  irrevocably  ;  whether,  even   in  that  case,  the 
"  same  paramount  and  transcendent  power  of  the  Crown 
"  might  not  enure  to  the  effect  of  preserving  to  His  Majesty 
"  the  right  of  modifying,  or  altogether  revoking  the  grant, 
"  is  a  question  which  has  never  yet  arisen,  and  which,  when 
"  it  does  arise,  will  be  found  never  to  have  been  determined 
"  in  the  negative.      But  this,  at  all   events,   is  clear,  that 
"  when  the  Crown,  by  an  act  of  grace   and  bounty,  parts, 
"  for  certain  purposes,  and  subject  to  certain  modifications, 
"  with  the  property  in  Prize,  it  by  that  act  plainly  signifies 
"  its  intention  that  the  Prize  shall  continue   subject  to  the 
"  power  of  the  Crown,  as  it  was  before  the  act  was  done. 

"  This  latter  proposition  is  capable  of  illustration  from  a 
"  variety  of  sources,  which  were  but  slightly  adverted  to  in 
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"  the  arofument;  for  whether  we  refer  to  the  decisions  of 
"  venerable  judges,  to  the  precedents  furnished  by  Prize 
"  proclamations,  or  to  the  more  venerable  authority  of  the 
"  letter  of  the  statutes,  from  all  these  it  will  be  found  that, 
"  in  stating  the  absolute  nature  of  the  principle,  I  have  not 
"  strained,  but  have  rather  fallen  short  of  the  truth. 

"The  doctrine  has  been  frequently  recognised  in  cases 
"  where  the  question  has  arisen  subsequently  to  the  capture, 
"  and   before   condemnation ;   but  the    same    principle  was 
"  afterwards  extended  in  the  case  of  the  Ehebe  {g\  at  the 
"  cock-pit,  in  which,  after  final  adjudication  in  the  Court 
"  below,  but  pending    an   appeal,  and  before  the  final  de- 
"  cision  of  the    appeal,    the     Crown    thought    proper,   for 
"  reasons  of  state  and  public  policy,  to  restore  the  Prize  at 
"  the  expense  of  the  captors.     In  other  words,  it  was  there 
"  determined,  and  that   too  upon  a  solemn  and  most  able 
"  argument,  and  by  a  Judge  the  most  learned  and  eminent 
"of  his    time,  the    present    Lord    SUmiell^  that    when    the 
"  Crown  saw  fit   to   restore  the  capture,  the  captors,  who 
"had  run  the  risk  and  suffered  the  loss,  who  had,  more- 
"  over,  borne  the  charge  of  bringing  the  Prize  into  port, 
"  and  the  further  costs  of  proceeding  in  the  Admiralty  to 
"  adjudication,  and  had  even  undergone  additional  expenses 
"in  contesting   their  claim    upon    appeal,  were  altogether 
"  without  a  remedy.     '  It  is  admitted,'  says  Lord  Stowell — 
"in  language  which  it  would  be  vain  to  praise  or  to  attempt 
"  to  imitate — '  it  is  admitted  on   the  part  of  the  captors, 
"  *  whose  interests  have  been  argued  with  great  force  (and 
"  '  not  the  less  effective,  surely,  for  the  extreme  decorum 
" '  with  which  that   force   has  been    tempered),  that  their 
" '  claim  rests    wholly  on  the  Order  of   Council,  the   pro- 
"  '  clamation,  and  the  Prize  Act.      It  is  not,  as  it  cannot 
"  '  be,  denied,  that,  independent  of  these  instruments,  the 
"  '  whole  subject-matter  is  in  the  hands  of  the   Crown,  as 


((/)  5  C.  Rob.  Adm.  Rep.  p.  173. 
p  2 
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"  '  well  in  point  of  interest  as  in  point  of  authority.  Prize 
"  ^  is  altogether  a  creature  of  the  Crown.  No  man  has,  or 
"  '  can  have  any  interest,  but  what  he  takes  as  the  mere 
"  '  gift  of  the  Crown  ;  beyond  the  extent  of  that  gift  he 
"  '  has  nothing.  This  is  the  principle  of  law  on  the  subject ; 
"  '  and  founded  on  the  wisest  reasons.  The  right  of  making 
" '  War  and  Peace  is  exclusively  in  the  Crown.  The 
" '  acquisitions  of  War  belong  to  the  Crown,  and  the 
'^ '  disposal  of  these  acquisitions  may  be  of  the  utmost 
importance  for  the  purposes  both  of  War  and  Peace. 
'  This  is  no  peculiar  doctrine  of  our  Constitution :  it  is 
universally  received  as  a  necessary  principle  of  public 
jurisprudence  by  all  writers  on  the  subject,  "  Bella  par ta 
cedunt  reipuhliccB  " '  (A).  Upon  that  principle,  accord- 
"ingly,  and  holding  that  right  not  to  be  devested  by  the 
"  proclamation,  and  Order  in  Council,  and  the  Prize  Act, 
"  Lord  Stowell  decided,  that  up  to  the  period  of  final 
"  adjudication  the  Crown  can  restore  the  Prize,  without 
"  thinking  of  consulting  or  taking  the  consent  of  the  captor, 
"  who  at  his  peril,  and  at  the  expense  of  his  own  blood  and 
"  treasure,  Avon  that  Prize  from  the  enemy  "  (i). 

CXXIX.  The  mode  by  which  the  Crown  usually  exer- 
cises its  jurisdiction  over  Booty  is  to  refer  the  claims  of  those 
who  petition  for  a  share  in  the  distribution  of  it  to  the  Lords 
of  the  Treasury  ;  who  generally  submit  a  recommendation  to 
the  Crown  that  a  grant  may  be  made  of  the  Booty  to  trustees, 
to  be  appointed  by  the  Crown  for  the  purpose  of  ascertaining 
and  collecting  the  Booty,  and  for  preparing  a  distribution 
thereof  conformably  to  certain  principles  which  the  Lords  lay 
down  as  fitting  to  govern  the  whole  case  ;  and  this  scheme,  so 
prepared  by  the  Trustees,  the  Lords  submit  to  the  Crown  for 


(/i)  5  0.  Boh.  Adm.  Rep.  p.  581. 

(i)  Alexander  v.  The  Duke  of  Wellington,  2  Russell  &  Mylne's  Rep. 

.  ^4  This  case  grew  out  of  the  Booty  captured  by  the  army  of  the 
Deccan  in  the  war  carried  on  by  the  Marquis  of  Hastings,  Governor- 
General  of  India,  against  the  Pindarees  and  Mahratta  Princes,  in  1817. 
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its  final  approbation  and  sanction  under  the  Royal  sign-manual 
warrant  (k). 

Though  the  Lords  usually  consider  that  they  have  no 
authority  to  interfere  with  the  exercise  of  the  discretion  of  the 
Trustees,  it  has  sometimes  happened  that  a  memorial  has  been 
presented  by  a  particular  claimant  to  the  Crown  in  Council, 
and  that  the  Privy  Council,  as  in  the  case  of  the  Army  of  the 
Deccait^  have  advised  the  Crown  to  allow  the  Lords  of  the 
Treasury  to  hear  counsel  upon  points  arising  between  the 
claimants  and  the  Trustees,  as  to  what  shall,  or  shall  not  be 
considered  legal  Booty.  But,  in  the  same  case,  the  Privy 
Council  determined  that  they  would  not  exercise  jurisdiction 
as  a  Court  of  Appeal  from  the  decisions  of  the  Lords  Com- 
missioners of  the  Treasury,  as  to  grants  by  the  Crown  of 
property  accruing  to  it  by  virtue  of  its  prerogative  (/). 

CXXX.  It  should  also  be  observed  that,  according  to  the 
English  Law,  which  is  in  this  respect  in  accordance  with  the 
principles  of  general  law  and  public  jurisprudence,  no  action 
can  be  maintained  in  a  Court  of  Mimlcipal  Law  against  the 
captor  of  Booty  or  Prize  (w).  If  an  English  naval  commander 
seizes  property  as  belonging  to  the  enemy,  which  turns  out 
clearly  to  be  British  property,  he  forfeits  his  Prize  in  the 
Court  of  Admiralty,  and  that  Court  awards  the  return  of  it 
to  the  party  from  whom  it  was  taken ;  but  the  case  of  Le 
Caux  V.  Eden  {ri)  decided  the  question  that  no  British  sub- 
ject can  maintain  an  action  against  the  captor.  The  Court  of 
Admiralty  is  the  j^roper  tribunal  for  the  trial  of  questions  of 
Prize  or  no  Prize,  and  it  exercises  this  jurisdiction  as  a  Court 
of  Prize  under  a  Commission  from  the  Crown;  and  if  that  Court 
make  an  unsatisfactory  determination,  the  appeal  lies  to  the 


(h)  The  Army  of  the  Dec-can,  2  Knapp's  P.  G.  Rep.  p.  106. 

{I)  In  the  war  waged  against  Russia  in  1855  the  distribution  both 
of  Prize  and  Booty  captured  by  the  allied  forces  of  France  and  England 
was  the  subject  of  specific  convention  between  these  two  Powers. 

{m)  Bir  James  Scarlett  {Att.  Gen.),  arguendo  in  Mphinstone  v.  Bed- 
reechund,  1  Knapp,  p.  357.  (a.d.  1830). 

{n)  Douglas^  Hep.  p.  573. 
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Crown  in  Council,  for  the  Crown  reserves  the  ultimate  right 
to  decide  on  such  questions  by  its  own  authority,  and  does  not 
commit  its  determination  to  any  Municipal  Court  of  Justice. 
In  like  manner.  Booty  taken  under  the  colour  of  military  au- 
thority falls  under  the  same  rule.  If  property  be  taken  by 
an  officer  under  the  supposition  that  it  is  the  property  of  an 
enemy,  whether  of  a  State  or  of  an  individual,  which  ought 
to  be  confiscated,  no  Municipal  Court  (o)  can  judge  of  the 
propriety  or  impropriety  of  the  seizure  ;  it  can  be  judged  of 
only  by  an  authority  delegated  by  the  Crown. 

CXXXI.  The  English  Privy  Council  gave  a  decision 
to  this  effect,  by  the  mouth  of  a  distinguished  judge,  Lord 
Tenterden,  in  the  year  1830.  The  cause  which  called  forth 
this  important  decision,  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  Bombay,  which  their  lordships  re- 
versed. 

The  substance  of  the  case  was  as  follows  : — The  members 
of  a  provisional  government  of  a  recently-conquered  province 
seized  the  property  of  a  native,  who  had  not  been  allowed 
to  benefit  by  the  articles  of  the  capitulation  of  a  fortress 
of  which  he  was  governor,  but  who  had  been  permitted  to 
reside  under  military  surveillance  in  his  own  house  in  the 
city  in  which  the  seizure  was  made,  and  which  was  at  a 
distance  from  the  scene  of  actual  hostilities. 

In  the  Court  of  Bombay  the  representatives  of  the  governor 
had  brouo-ht  a  civil  action  for  damao;es  ao^ainst  the  seizers,  and 
had  succeeded  in  recovering  a  certain  sum  of  money  awarded 
as  damages.  The  circumstances  which  appear  to  have  princi- 
pally infiuenced  the  decision  of  this  Court  were,  first,  that 
at  the  time  of  the  seizure  the  city  in  which  it  was  made  had 
been  for  some  months  previously  in  the  undisturbed  posses- 
sionof  the  provisional  government;  and,  secondly,  that  Courts 
of  Justice  under  the  authority  of  that  government  were  sitting 
in  the  city  for  the  administration  of  justice.  But  in  the  Ap- 
pellate Court  Lord  Tenterden  said  : — 

(o)  Lc  Caux  V.  Edcv.,  Dovg.  Rej).  p.  592. 
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"  We  think  the  proper  character  of  the  transaction  was 
"  that  of  hostile  seizure,  made,  if  not  flagrante,  yet,  nondum 
"  cessante  hello ^  regard  being  had  both  to  the  time,  the 
"  place,  and  the  person,  and  consequently  that  the  Municipal 
"  Court  had  no  jurisdiction  to  adjudge  upon  the  subject ; 
"  but  that  if  anything  had  been  done  amiss,  recourse  could 
"  only  be  had  to  the  Government  for  redress.  We  shall 
''therefore  recommend  it  to  His  Majesty  to  reverse  the 
*' judgment"  (/?). 

CXXXII.  In  the  case  which  has  just  been  mentioned,  a 
distinction  was  taken  by  the  Court  of  Bombay  between  the 
public  and  the  private  property  of  the  Prince  (the  Peishiva). 
The  Privy  Council,  in  the  case  of  the  Advocate- General  of 
Bombay  v.  Amercliund,  declared  that  distinction  to  be  un- 
founded. In  that  case  the  Advocate-General  of  Bombay 
filed  an  information  against  Amerchund,  who  was  a  banker 
at  Poonah,  to  recover,  on  behalf  of  the  Crown,  a  large  sum 
of  money,  which  had  been  deposited  with  him  by  the  Peishvva 
previously  to  the  conquest  of  that  city  by  the  British  trooj)S. 
The  Court  below  gave  a  verdict  and  judgment  against  the 
CroAvn.  The  Advocate-General  appealed  from  that  judg- 
ment, and  the  case  was  argued  before  the  Privy  Coimcil 
on  the  28th  March,  1829.  The  ground  of  defence  taken 
by  the  respondent's  counsel,  independently  of  some  technical 
objections  to  the  information  and  general  arguments  on 
the  evidence,  was,  that  part  of  the  money  was  the  pri- 
vate property  (Khasgheet)  of  the  Peishwa,  and  not  be- 
longing to  or  used  by  him  for  public  purposes  ;  and  that, 
not  having  been  seized  by  the  Government  during  the  war, 
it  could  not  be  recovered  after  the  termination  of  it  (//). 


(p)  Elphmstone  v.  Bedreechund^  1  Knapp^s  Priv.  Coun.  Rep.  pp. 
360-1. 

{q)  In  support  of  these  propositions,  they  cited  Fuffendorff,  book  viii. 
c.  vi.  ss.  22,  23,  and  the  Attorneij-General  v.  Weeden  and  Shoolea, 
Farher,  p,  267.  The  Solicitor-General  and  Serjeant  Bosanquet,  for 
the  appellants,  cited  e  contra  Bynk.  Quscst.  Jur.  Pub.  1.  i.  c.  iv., 
"  Ecquando  res  hostium  mobiles  etprpesertim  naves  fiunt  capientium  " 
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The  Privy  Council  reversed  the  judgment  of  the  Court  at 
Bombay.     In  the  course  of  the  argument,  Lord  Tenterden 
asked :  "  What  is   the  distinction  between  the  public  and 
'  private  property  of  an  absolute  Sovereign  ?     You  mean 
'  by  public  property,  generally  speaking,  the  property  of  the 
'  State ;   but  in  the  property  of  an  absolute  Sovereign  who 
'  may  dispose  of  everything,  at  any  time,  and  in  any  way  he 
'  pleases,  is  there  any  distinction  ?  "     And  in  delivering  the 
judgment  of  their  lordships,  he  also  observed:    "  Another 
'  point  made,  which  applies  itself  only  to  a  part  of  the  in- 
'  formation,  is,  that  the  property  was  not  proved  to  have 
^  been  the  public  property  of  the  Peishwa.     Upon  that  point 
'  I  have  already  intimated  my  opinion,  and  I  have  the  con- 
'  currence  of  the  other  Lords  of  the  Council  with  me  in  it, 
'that  when  you  are  speaking  of  the  property  of  an  absolute 
'  Sovereign  there  is  no  pretence  for  drawing  a  distinction ; 
'  the  whole  of  it  belongs  to  him  as  Sovereign,  and  he  may 
^  dispose  of  it  for  his  public  or  private  purposes  in  whatever 
'manner  he  may  think  proper"  (r).     In  this  case  it  was 
strongly  argued  that    the    Privy   Council  had  no   original 
urisdiction  in  the  matter,  and  that  they  could  not  exercise 
jurisdiction  as  a  Court  of  Appeal  from  the  decisions  of  the 
Lords  Commissioners  of  the  Treasury,  as  to  grants  by  the 
Crown  of  property  accruing  to  it  by  virtue  of  its  preroga- 
tive (5). 

CXXXIII.  The  tribunal  of  trustees  recommended  by 
the  Lords  of  the  Treasury  appears  to  be  open  to  many  objec- 
tions, some  of  which  are  well  stated  by  Lord  Stowell,  in  the 
case  of  the  Buenos  Ayres  (t).  "  It  has  been  usual  (he  says) 
"  of  late  to  introduce  a  clause  in  the  grant,  appointing  certain 
"  officers  of  elevated  rank,  who  have  themselves  been  con- 
"  cerned  in  the  capture,  to  act  as  trustees  for  the  division  of 


and  c.  vii. ,  ' '  Hostium  actiones  et  credita  quae  apud  nos  inveniuntur 
an  exorto  bello  recte  publicentur  ?  " 

(r)  Elphinstone  v.  Bedreechuytd,  2  Knapp^s  Priv.  Goun.  Bep.  p.  329.  n. 

(s)  Elphinstone  v.  Bedreechmd,  2  Knapp^s  Priv.  Coun.  Bep.  p,  159. 

(t)  1  Dodson,  Adin.  Bep.  p.  29, 
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"  the  property  Avhich  may  be  captured,  and  as  arbitrators  of 
'•  any  disputed  claims  that  may  arise ;  and  their  decision  is 
"  considered  as  binding  and  final,  unless  it  should  be  reversed 
"  by  an  order  from  the  king.  It  is  not  for  me  to  say  how  far 
"  this  is  a  convenient  mode  of  proceeding ;  it  seems  at  least 
"  liable  to  suspicions  of  error,  and  even  perhaps  of  some  par- 
"  tiality.  It  must  be  intended  that  the  decisions  should  be 
"  made  in  conformity  to  known  and  fixed  principles  of  law ; 
"  and  these  principles  of  law  are  contained  in  the  decisions  of 
"  this  Court,  and  the  Court  of  Appeal,  with  which  it  is  almost 
"  impossible  that  the  trustees  should  be  personally  and  accu- 
"  rately  acquainted.  In  what  way  these  principles  of  law  are 
"  to  travel  to  the  minds  of  these  gentlemen,  unassisted  with 
"  legal  advice,  or  how  they  are  to  steer  their  way  through  the 
"  difficulties  which  may  occur,  it  is  not  easy  to  say.  Their 
"determinations  must,  of  necessity,  sometimes  occasion  dis- 
'^  satisfaction  to  the  parties  interested,  to  whom  no  right  of 
"  appeal  is  given.  His  Majesty  has  indeed  preserved  the 
"  right  of  control ;  and  may,  if  he  pleases,  ex  mero  motu,  or 
"  upon  petition  from  any  of  the  individuals  interested,  take 
"the  matter  into  his  consideration,  but  he  is  not  bound  so 
"to  do." 

In  this  case  of  the  Buenos  Ayres,  the  Crown  made  a  grant 
to  trustees  of  the  Booty;  and  tliey  drew  up  a  scheme,  a  peti- 
tion against  which  was  presented  to  the  King  in  Council :  it 
was  received  and  referred  to  a  committee,  and  in  consequence 
of  their  report,  it  was  referred  for  adjudication  to  the  High 
Court  of  Admiralty. 

In  the  cases  of  Seringapatam  (u)  and  Toulon  original  juris- 
diction appears  to  have  been  exercised  by  the  Privy  Council, 
without  any  reference  to  the  Court  of  Admiralty  {x). 

CXXXI V.  The  mention  of  Seringapatam  naturally  leads 
us  to  the  consideration  of  the  peculiar  Status  of  the  English 
East  India  Company  with  respect  to  the  distribution  of  Booty, 
inasmuch  as  that  extraordinary  and  anomalous  corporation 

(h)  Vide  post. 

(x)  The  Army  of  the  Deccan,  2  Knapp^  p.  152.  and  n.f 
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had  an  army  of  its  own  which  co-operated  with  that  of  the 
Crown. 

After  the  capture  of  Seringapatam,  by  General  (after- 
wards Lord)  Harris,  Lord  Mornington  (y),  the  Governor- 
General,  directed  the  Secretary  to  write  to  General  Harris 
an  exposition  of  the  law  and  practice  of  the  East  India 
Company  upon  this  subject  in  the  following  letter  : — 

"  To  Lieutenant' General  Harris,  Commander-in-chief, 

^c.  Sfc.  8fc. 

"  Fort  St.  George,  June  2nd,  1799. 

"  Sir— 

^'  The  Right  Honourable  the  Governor-General  in  Council 
"  having  considered  your  report  upon  the  ordnance,  arnmu- 
"  nition,  military  stores,  treasure,  and  jewels,  taken  in  the 
"  Fort  of  Seringapatam,  directs  me  to  acquaint  you  that  his 
"  Lordship  in  Council  has  resolved  to  order  an  immediate 
"  distribution  of  the  treasure  and  jewels  which  have  fallen 
"  into  your  hands.  At  the  same  time  that  the  Governor- 
"  General  in  Council  communicates  this  resolution  to  you, 
"  his  Lordship  thinks  it  expedient  to  impress  upon  your 
"  attention  the  principles  of  the  Law  of  Nations,  by  which 
"  all  property  conquered  from  an  enemy  becomes  the  pro- 
"  perty  of  the  State,  and  by  which  all  idea  of  positive  right 
"  in  the  captors  to  property  in  a  fort  taken  by  assault  is 
"  exploded.  In  conformity  to  these  principles,  the  King  has 
"  been  pleased  to  grant  to  the  Company  by  letters  patent, 
"bearing  date  January  14th,  1758,  the  right  of  all  booty 
"  and  plunder  which  shall  be  taken  by  their  troops  alone, 
"  reserving  in  express  terms  his  royal  prerogative  of  distri- 
"  bution  in  such  manner  and  proportions  as  he  shall  think 
"  fit,  in  all  cases  in  which  the  royal  forces  may  have  co- 
"  operated  with  those  of  the  Company. 

"  Although  the  orders  of  the  Court  of  Directors,  pre- 
*'  scribing  the  mode  of  carrying  these  letters  patent  into 
"  execution,  expressly  prohibit  their  governments  in  India 

(y)  Better  known  as  Marquis  of  Wellesley, 
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"  from  disposing  of  the  '  whole  j)lun(ler  and  booty  which 
" '  shall  be  taken  in  wars,  hostilities,  or  expeditions,  by  the 
" '  Company's  forces ; '  and  although  His  Majesty,  by  the 
"  letters  patent  themselves,  has  reserved  to  himself  in  ex- 
''  press  terms  his  '  prerogative  royal  to  distribute  the  said 
"  *  plunder  and  booty  in  such  manner  and  proportion  as  he 
"  '  shall  think  fit,'  in  all  cases  in  which  his  own  troops  may 
"  have  been  employed ;  yet,  having  no  doubt  that  the 
"  gracious  bounty  of  His  Majesty,  and  the  liberality  of  the 
"  Court  of  Directors,  will  be  proportioned  to  the  important 
"  services  of  the  gallant  army  under  your  command,  his 
"  Lordship  has  no  hesitation  in  charging  himself  with  the 
"  responsibility  of  anticipating  the  royal  sanction,  and  the 
"  determination  of  the  Court  of  Directors.  In  adopting  this 
"  decision,  his  Lordship  trusts  that  he  will  manifest  to  the 
"  army  an  unequivocal  proof  of  the  gratitude  which  he  feels 
"  for  the  continued  exertion  of  their  matchless  bravery  and 
"  discipline,  by  the  prompt  distribution  of  a  reward,  which 
"  their  decisive  success  has  enabled  him  to  bestow.  In  their 
"letter  of  the  8th  March,  1758,  the  Honourable  Court  of 
"  Directors  have  ordered  that,  '  in  land  operations  all  cannon, 
" '  ammunition,  and  military  stores  of  all  kinds,  are  not  to 
" '  come  into  the  division,  but  are  to  belong  to  the  Com- 
"  '  pany.'  Upon  a  further  consideration,  therefore,  of  this 
"positive  injunction,  as  well  as  of  the  principles  of  the  Law 
"  of  Nations  applied  to  the  right  of  booty,  plunder,  and  con- 
"  quest,  and  to  the  expenses  incurred  by  the  Company  for 
"  the  support  of  the  present  War,  the  Right  Honourable 
"  the  Governor-General  in  Council  directs  me  to  inform 
"  you  of  his  Lordship's  intention  to  reserve  all  ordnance, 
"ammunition,  and  military  stores  (including grain),  for  the 
"  ultimate  decision  of  His  Majesty,  on  such  application  as 
"  shall  be  made  to  him  by  the  Honourable  the  Court  of 
"  Directors. 

"  It  will  accordingly  be  necessary  that  a  proper  board  of 
"  officers  should  be  selected  and  appointed  for  the  purpose 
"  of  valuing,  and  of  taking  an  exact  inventory  of,  all  that 
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"  part  of  the  captured  property  which  is  included  under  the 
"  denomination  of  ordnance,  ammunition,  and  military  stores 
"  of  all  kinds,  for  transmission  to  the  Honourable  Court  of 
"  Directors.  In  ordering  the  distribution  of  the  treasure 
"  and  jewels,  the  Governor-General  in  Council  directs  you 
"  to  be  guided  by  the  established  usages,  which  have  been 
'^  observed  in  the  British  service  in  all  cases  of  a  similar 
"  nature ;  and  to  take  upon  yourself  the  decision  of  all  points 
"  whatever,  referable  to  this  distribution,  without  further 
*'  communication  to  his  Lordship  in  Council.  The  propor- 
"  tion  of  prize-money  to  be  allotted  to  the  Contingent  of  his 
"  Highness  the  Nizam,  is  to  be  determined  by  the  number 
"of  his  Highnesss  troops  actually  employed  in  the  field 
"  with  the  army  before  Seringapatam  at  the  time  of  taking 
"  that  place. 

"  The  British  subsidiary  force,  serving  with  the  Contingent 
"  of  his  Highness  the  Nizam,  will,  of  course,  be  included  in 
"  the  Company's  army,  and  receive  its  proportion  of  prize- 
"  money  according  to  the  distribution  made  to  the  rest  of 
"  the  British  forces.  As  it  is  probable  that  Meer  Allum 
"  Bahadur  may  not  be  inclined  to  dispense  with  the  right  of 
"  his  Sovereign  over  that  part  of  the  captured  property 
"  which  may  be  allotted  to  his  Highness  the  Nizam,  the 
"  Governor-General  in  Council  directs  you  to  consult  him 
"  upon  this  point,  and  to  give  orders  for  the  appropriation 
"  of  the  Nizam's  share,  in  such  a  manner  as  shall  be  most 
"  agreeable  to  Meer  Allum. 

"J  have  the  honour  to  inclose  a  general  order  by  Govern- 
"  ment,  which  the  Governor-General  in  Council  directs  you 
"  to  publish  to  the  army,  in  order  that  the  distribution  of 
"  the  prize-money  may  be  immediately  announced  to  them. 
"  I  have  the  honour  to  be.  Sir, 

•'  Your  most  obedient  humble  servant, 
"  J.  Webbe, 
"  Secretary  to  Government."  {z) 

(z)  Life  and  t^er vices  of  General  Lord  Harris,  by  the  Right  Hon.  S.  R. 
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CXXXY.  By  a  statute  passed  in  1833,  intituled  "  An 
"  Act  for  the  better  Administration  of  Justice  in  His  Ma- 
"jesty's  Privy  Council,"  it  is  enacted  («)"  that  it  shall  be 
"lawful  for  His  Majesty  to  refer  to  the  said  Judicial  Com- 
*'  mittee  for  hearing  or  consideration  any  such  other  matters 
''  whatsoever  as  His  Majesty  shall  think  fit,  and  such  Com- 
"  mittee  shall  thereupon  hear  or  consider  the  same,  and  shall 
*'  advise  His  Majesty  thereon  in  manner  aforesaid." 

By  a  statute  passed  in  1840,  "to  improve  the  Practice 
"  and  extend  the  Jurisdiction  of  the  High  Court  of  Ad- 
"  miralty,"  it  is  enacted  (/;),  "  that  the  said  High  Court 
"  of  Admiralty  shall  have  jurisdiction  to  decide  all  matters 
"  and  questions  concerning  Booty  of  War,  or  the  distri- 
"  bution  thereof,  which  it  shall  please  Her  Majesty,  her 
"  heirs  and  successors,  by  the  advice  of  her  and  their  Privy 
"  Council,  to  refer  to  the  judgment  of  the  said  Court ; 
"  and  in  all  matters  so  referred  the  Court  shall  proceed  as 
"  in  cases  of  Prize  of  War,  and  the  judgment  of  the  Court 
"therein  shall  be  binding  upon  all  parties  concerned." 

CXXXV.A.  These  provisions  were  put  in  force  for  the 
first  time  in  1866,  in  the  great  case  of  the  Banda  and 
Kirwee  Booty  (c),  arising  out  of  the  Indian  Mutiny,  which 
was  referred  to  and  decided  by  the  High  Court  of  Admi- 
ralty. 

The  principal  propositions  of  that  judgment  were  as  fol- 
lows. In  a  case  of  Booty  of  War,  the  onus  prohandi  lies 
upon  the  parties  claiming  as  joint  captors  as  against  the 
actual  captors,  and  they  are  therefore  entitled  to  begin. 

The  Court  of  Admiralty  had  no  jurisdiction  with  respect 

Lushington,  pp.  374-8.  Nevertheless,  Lord  Harris  appears  to  have 
sustained  a  most  vexatious  law-suit  instigated  by  the  East  India  Com- 
pany, both  in  Chancery  and  before  the  Privy  Council,  upon  the  subject 
of  this  booty.  —  See  cc.  xxi.  and  xxvi.  of  his  life. 

(a)  3  <fc  4  Will.  IV.  c.  41.  s.  4. 

(6)  3  cfc  4  Vict.  c.  65.  s.  22. 

(c)  Banda  <&  Kirwee  Booty,  1  Law  Rep.  Adm.  &  Ecc.  p.  109.  The 
marginal  note  fronl  which  the  passage  in  the  text  is  mainly  taken,  is 
full  and  accurate. 
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to  Booty — property  captured  on  land  by  land  forces  exclu- 
sively— until  the  passing  of  the  3  &  4  Vict.  c.  65,  the  22nd 
section  of  which  enacting  that  the  Court  "shall  proceed  as 
"  in  cases  of  Prize  of  War,"  must  be  understood  to  mean, 
not  that  in  all  respects  the  distribution  of  Booty  should 
be  assimilated  to  that  of  Prize,  but  merely  that  the  ordinary 
course  of  proceeding  in  Prize  should  be  adopted. 

No  person  will  be  entitled  to  share  in  Booty  on  the  sole 
ground  of  meritorious  service,  unless  his  claim  is  supported 
on  the  principle  of  joint  capture  ;  nor  will  the  Court  relax 
the  principles  of  joint  capture  on  the  ground  that  part  of  the 
property  captured  was  not  strictly  Booty,  or  that  the  sum 
was  of  unusual  magnitude. 

All  Prize  belongs  absolutely  to  the  Crown,  which  for  the 
last  150  years  has  been  in  the  habit  of  granting  it  to  "  the 
*'  takers,"  who  are  of  two  classes :  actual  captors,  and  joint 
or  constructive  captors.  Joint  captors  are  those  who  have 
assisted,  or  are  taken  to  have  assisted,  the  actual  captors  by 
conveying  encouragement  to  them  or  intimidation  to  the 
enemy. 

The  union  of  the  joint  captor  with  the  actual  captor  under 
the  command  of  the  same  officer  alone  constitutes  the  bond 
of  association  which  the  law  recognises  as  a  title  to  joint 
sharing.  Community  of  enterprise  does  not  constitute 
association,  and  is  equally  insufficient  as  a  ground  for  joint 
sharing,  if  the  bond  of  union,  though  originally  well  con- 
stituted, has  ceased  to  be  in  force  at  the  time  of  the  capture. 
Such  co-operation  as  will  confer  a  title  to  a  joint  share  of 
Prize  is  also  strictly  limited  to  encouragement  to  the  friend, 
or  intimidation  to  the  enemy. 

The  distinctions  between  captures  on  land  and  captures 
at  sea  tend  to  show  that,  in  considering  joint  capture  of 
Booty,  a  wider  application  than  is  recognised  in  prize  cases 
must  be  allowed  to  the  term  "  co-operation  ;  "  concerted 
action  on  a  vaster  scale  than  is  feasible  at  sea  being  indis- 
pensable to  a  campaign.  The  rule  of  sight,  too,  which  pre- 
vails at  sea,  is  inapplicable  on  land. 
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The  general  rule  for  the  distribution  of  Booty,  to  be  ad- 
hered to  as  far  as  possible,  in  accordance  with  naval  Prize 
decisions,  is  the  rule  of  actual  capture.  In  the  case  of  au 
army  consisting  of  several  divisions,  the  line  of  distribution, 
in  analogy  to  the  rule  of  the  naval  service,  and  in  confor- 
mity to  military  usage,will  be  drawn  between  division  and 
division ;  that  division  to  be  regarded  as  the  actual  captor, 
any  portion  of  which  has  captured  the  Prize. 

The  association  entitling  to  joint  sharing  must  be  military 
and  not  political,  and  must  be  under  the  immediate  com- 
mand of  the  same  commander.  The  co-operation  which  is 
necessary  as  a  title  to  joint  sharing,  is  a  co-operation  directly 
tending  to  produce  the  capture  in  question.  What  tends  to 
produce  the  capture  cannot  be  once  for  all  defined,  but  strict 
limits  must  be  observed  of  time,  place,  and  relation.  Ser- 
vices rendered  at  a  great  distance  from  the  place  of  capture, 
acts  done  long  before  the  capture  was  contemplated,  even 
though  they  affect  the  whole  scene  of  operations,  cannot  be 
deemed  such  co-operation  as  will  give  a  title  to  share  in 
Booty.     Indirect  services  will  be  insufficient. 

The  acts  of  co-operation  must  precede  the  capture,  and 
not  succeed  it.  The  cutting  off  the  enemy  after  the  capture 
may  be  very  meritorious,  but  it  is  not  an  act  contributing  to 
the  capture. 

There  is  no  distinction  between  the  part  of  the  division 
actually  engaged  and  another  part  which  is  left  on  the  line 
of  march  to  protect  communications. 

To  entitle  the  Commander-in-chief  to  share  in  Booty,  he 
must  himself  be  in  the  field ;  but  "  to  be  in  the  field,"  it 
is  not  necessary  that  he  should  be  actually  present  with  the 
division  that  makes  the  capture  ;  being  in  the  field  with  one 
division,  he  is  in  the  field  with  all.  But,  if  troops  have 
been  placed  under  the  independent  command  of  another,  the 
Commander-in-chief,  though  actually  in  the  field,  does  not 
share  in  Booty  taken  by  those  troops.  Probabilities,  how- 
ever, are  against  such  independent  command. 

No  distinction  should  be  made  in  the  right  of  the  general 
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and  personal  staff  to  share  in  Booty  ;  in  principle,  the  right 
of  both  stands  or  falls  with  that  of  the  Commander-in-chief: 
therefore,  all  his  staff  who  are  in  the  field  with  him  are  en- 
titled to  share. 

In  the  circumstances  of  the  case,  the  costs  of  the  rejected 
claimants  were  ordered  to  be  paid  out  of  the  fund. 
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CHAPTER   IX. 

NF.UTRALS  AND  NEUTRALITY. 

CXXXYI.  We  have  next  to  consider  the  effect  of  War 
npon  the  Rights  and  Duties  of  those  who  are  not  engaged 
in  it — that  is,  of  Neutrals  («). 

It  is  of  the  greatest  importance  to  the  well-being  of  the 
Society  of  States,  that  the  relations  of  Xeutrality  should  be 
respected,  and  preserved  uninjured  within  those  just  limits 
which  the  reason  of  the  thing,  embellished  by  the  wisdom  of 
jurists,  and  fortified  by  the  usage  of  nations,  prescribes  to  it. 

The  relation  of  Neutrality  Avill  be  found  to  consist  in  two 
principal  circumstances: — 

1.  Entire  abstinence  from  any  participation  in  the  War. 

2.  Impartiality  of  conduct  towards  both  Belligerents. 
Kliiber  says,  tersely  and  happily,  "  A  Neutral  State  is 

^'  neither  judge  nor  party  "  (b). 

This  abstinence  and  this  impartiality  must  be  combined  in 
the  character  of  a  bona  fide  Xeutral. 


ia)  Cfrotius,  1.  iii.  c.  xvii.,  De  his,  qui  in  hello  medii  sunt.  It  is  a 
short  and  meagre  chapter,  with  no  allusion  to.  the  questions  of  maritime 
neutral  law.  He  gives  his  reason  for  this  brevity  in  the  fifst  section  : — 
"  Supervacuum  videri  posset,  agere  nos  de  his  qui  extra  bellum  sunt 
positi,  quando  in  hos  satis  constet  nullum  esse  jus  bellicum.  Sed  quia 
occasione  belli  multa  in  eos,  iinitimos  prgesertim,  patrari  solent  praetexta 
necessitate,  repetendum  hie  breviter^quod  diximus  alibi,  necessitatem 
ut  jus  aliquod  det  in  rem  alienam,  summam  esse  debere  :  requiri  prse- 
terea  ut  ipso  domino  par  necessitas  non  subsit  :  etiam  ubi  de  necessitate 
constat,  non  ultra  sumendum  quam  exigit.  Id  est,  si  custodia  sufficiat, 
non  sumendum  usum  ;  si  usus,  non  sumendum  abusum  :  si  abusu  sit 
opus,  restituendum  tamenrei  pretium." — Bluntschli,  \.ix.  ,La  Xeutralitp. 

(h)  "  Ein  neiitraler  Staat  ist  Weder  Richter  nocli  Partei."— i^^(Vo*'r, 
s.  284. 

VOL.   Ill  Q 
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CXXXVII.  The  Neutrdl  is  justly  and  happily  designated 
by  the  Latin  expression  in  bello  medius.  It  is  of  the  essence 
of  his  character  that  he  so  retain  this  central  position,  as  to 
incline  to  neither  belligerent.  He  has  no  jus  hellicum 
himself;  but  he  is  entitled  to  the  continuance  of  his  ordinary 
jus  pocis,  with,  as  will  presently  be  seen,  certain  curtail- 
ments and  modifications  which  floAV  from  the  altered  state 
of  the  general  relations  of  all  countries  in  time  of  War.  He 
must  do  nothing  by  which  the  condition  of  either  belli- 
gerent may  be  bettered  or  strengthened — quo  validior  Jiat. 

It  is  for  him  perpetually  to  recollect,  and  practically  to 
act  upon  the  maxim,  ''  hostem  esse  qui  faciat  quod  hosti 
placet "  (c).  But  it  is  not  necessary  that  he  should  make 
any  public  declaration  of  Neutrality ;  the  legal  presumption 
is  that  his  pacific  status  will  continue  unless  he  declare  the 
contrary.  The  Neutral  has  nothing  to  do  with  the  justice 
or  injustice  of  the  War,  and  the  error  of  Grotius  in  this  re- 
spect, though  copied  by  Vattel,  is  rightly  corrected  by  Byn- 
kershoek  (d)  and  subsequent  writers. 

CXXXVIII.  Some  jurists  (e)  have  divided  alliances  into 
perfect  and  imperfect,  or  absolute  and  qualified ;  but  such  a 
distinction  can  scarcely  be  said  to  be  supported  by  the  reason 
of  the  thing.  It  may  be  that  a  State,  which  is  not  a  belli- 
gerent, may  have  bound  itself,  by  stipulations  previous  to  the 
war,  to  furnish  certain  limited  succours  to  one  of  the  belli- 
gerents ;  but  it  is  idle  to  contend  that  either  this  previous 
stipulation,  or  tlie  limited  character  of  the  succour,  can  take 
away  the  hostile  and  partial  character  of  such  an  action  (^f). 
''  If  I  am  neutral,"  says  Bynkershoek  (y),  "  altcri  non  possum 


(c)  Borrowed  by  Grotius  from  AgatMas,  Grot.  1,  iii.  c.  xvii.  iii.  2. 

(d)  Q.  J.  P.  1.  i.  c.  ix. 

(e)  Kliiher,  s.  281. 

(/)  Masse,  Le  Droit  Commercial  dans  ses  Bapports  arec  le  Droit  des 
Gens  et  le  Droit  Civile  1.  ii.  t.  i.  c,  ii.  s.  2.  But  Vattel  holds  that  an 
ally  may  furnish  succour  due  from  him  and  remain  neutral. — L.  iii. 
c.  vi.  101  ;  c.  vii.  s.  105. 

((/)   Uhi  svpr. 
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prodeaae  id  alterl  noceam^'' — aiul  all  jurists  have  agreed  that 
Livy's  (A)  admonition,  hello  se  non  inter ponant,  is  a  sound 
exposition  of  Neutral  duty.  To  send  succours  is  to  co- 
operate pro  taiito\y\\h  the  belligerent  to  whom  they  are  sent. 
What  does  it  matter  to  the  other  belligerent  under  what  obli- 
gation contracted  by  a  third  Power  his  enemy  is  strengthened 
and  heartened  against  him  ?  Upon  this  principle  of  Inter- 
national Law,  England  and  the  North  American  United 
States  have  enacted  the  statutes  commonly  called  the 
Foreign  Enlistment  Acts,  the  consideration  of  which  has  been 
partially  anticipated  in  an  earlier  part  of  this  work  (i). 

It  has  often  happened,  no  doubt,  that  political  circum- 
stances have  caused  such  conduct  on  the  part  of  a  State,  not 
actually  belligerent,  to  be  overlooked  by  the  injured  State  ; 
but  we  are  not  here  speaking  of  expediency,  but  of  right(/?.). 

In  all  probability,  the  peculiarity  of  position  which  Switzer- 
land enjoys,  the  fact  that  she  is  hemmed  in  on  all  sides  by 
States  who  have  a  direct  interest  in  maintainino^  her 
Neutrality,  has  been  the  cause  why  that  Neutrality  has  been 
unqestioned,  while  European  States  have  recruited  their 
armies  from  the  population  of  her  cantons.  If  she  had  been 
a  commercial  and  maritime  State,  as  M.  Masse  most  justly 
observes,  a  very  different  rule  would  have  been  applied  to 
this  singular  state  of  things.  She  has  lately,  to  her  great 
credit,  passed  regulations  prohibiting  her  citizens  from  en- 
listing In  foreign  service  (Z). 

CXXXIX.  There  are  acts  of  minor  partiality,  which, 
when  they  arc  the  result  of  conventions  previous  to  the 
breaking  out  of  the  War,  it  would  be  too  rigid  to  consider 
as  violations  of  Neutrality,— even  the  allowing  prizes  cap- 
tured by  one  belligerent  to  be  brought  into  the  Neutral  port 
(m),  in  compliance   with  the  provisions  of  a  Treaty  made 


(/i)  L.  XXXV.  c.  xlviii. 
{i)  Vide  cuite,  vol.  i.  §§  cccxcii.  cccxcii.  a. 
(A:)  MaHens,  s.  304.  "  " 
(I)  Masse,  uhl  siipr.  s.  173. 

(m)  "  1st  die  Ncutralitat  eine  uiivollkorameno,  so  sind  ihre  Grenzcn 

Q  2 
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aiitececleiitly  to  the  War,  is  maintained  by  Mr.  Wlieaton  to 
he  no  violation  of  Neutrality.  "  Thus,"  he  says  (?z),  "  by 
"  tlie  Treaty  of  amity  and  commerce  of  1778,  between  the 
'*  United  States  and  France,  the  latter  secured  to  herself  two 
"special  privileges  in  the  American  ports: — 1.  Admission 
"  for  her  privateers,  with  their  prizes,  to  the  exclusion  of 
"  her  enemies.  2.  Admission  for  her  public  ships  of  war,  in 
'*  case  of  urgent  necessity,  to  refresh,  victual,  repair,  &c. ; 
"  but  not  exclusively  of  other  nations  at  war  with  her. 
"  Under  these  stipulations,  the  United  States,  not  being 
"  expressly  bound  to  exclude  the  public  ships  of  the 
*'  enemies  of  France,  granted  an  asylum  to  British  vessels 
"  and  those  of  other  Powers  at  war  with  her.  Great 
"  Britain  and  Holland  still  complained  of  the  exclusive 
''  privileges  allowed  to  France  in  respect  to  her  privateers 
"  and  prizes,  whilst  France  herself  was  not  satisfied 
"  with  the  interpretation  of  the  Treaty  by  which  the  pub- 
*•'  lie  ships  of  her  enemies  were  admitted  into  the  American 
"  ports.  To  the  former  it  was  answered  by  the  Ameri- 
"  can  Government  that  they  enjoyed  a  perfect  equality, 
"  qualified  only  by  the  exclusive  admission  of  the  privateers 
"  and  prizes  of  France,  which  was  the  effect  of  a  Treaty 
"  made  long  before,  for  valuable  considerations,  not  with  a 
"  view  to  circumstances  such  as  had  occurred  in  the  War  of 
the  French  Be  volution,  nor  against  any  nation  in  particu- 
"  lar,  but  against  all  in  general,  and  which  might  therefore 
*'  be  observed  without  giving  just  oflfence  to  any  (o). 

''  On  the  other  hand,  the  Minister  of  France  asserted  the 


der  strengsten  Auslegimg  imterworfen.  Es  kann  auch,  wenn  durch 
vorausgegangene  Vertrage  einem  kriegsfiihrenden  Theile  gewisse  vor- 
theilhafte  Zugestiindnisse  gemacht  sind,  der  liierdurch  benachtheiligten 
Partei  das  Recht  nicht  abgesprochen  werdeii,  diese  Vergiinstigungen 
durch  Reactionen  zu  paralysiren,  wenn  nicht  darauf  von  ihm  verzichtet 
ist.  Kemesweges  kann  er  aber  priicise  von  dem  Neutralen  dieselbe 
Yergiinstigung  als  ein  Recht  fordern." — Heffter,  s.  146. 

(n)  Elements  of  International  Law,  voL  ii.  p.  134. 

(o)  Mr.  Jefferson^s  Letter  to  Mr.  Hammond  and  Mr.  Van  BerckeJ, 
Rept.  9,  1703.  —  Waiters  Staie  {Ameriran)  I'apers,  vol,  i.  pp.  109-172. 
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"  right  of  arming  and  equipping  vessels  of  war,  and  of  enlisting 
"men  within  the  Neutral  territory  of  the  United  States. 
"  Examining  this  question  under  the  Law  of  Nations,  and 
"  the  general  usage  of  mankind,  the  American  Government 
"  produced  proofs  from  the  most  enlightened  and  approved 
"  writers  on  the  subject,  that  a  Neutral  nation  must,  in  re- 
"  spect  to  the  War,  observe  an  exact  impartiality  towards 
"  the  belligerent  parties  ;  that  favours  to  the  one,  to  the  pre- 
"  judice  of  the  other,  would  import  a  fraudulent  Neutrality 
"  of  which  no  nation  could  be  the  dupe  ;  that  no  succour 
"  ought  to  be  given  to  either,  unless  stipulated  by  Treaty, 
"in  men,  arms,  or  anything  else  directly  serving  for  War; 
"  that  the  right  of  raising  troops  being  one  of  the  rights  of 
"  sovereignty,  and  consequently  appertaining  exclusively  to 
"  the  nation  itself,  no  foreign  Power  can  levy  men  within 
"  the  territory  without  its  consent ;  that,  finally,  the  Treaty 
"  of  1778,  making  it  unlawful  for  the  enemies  of  France  to 
"  arm  in  the  United  States,  could  not  be  construed  affirma- 
"  tively  into  a  permission  to  the  French  to  arm  in  those 
"  ports,  the  Treaty  being  express  as  to  the  prohibition,  but 
*'  silent  as  to  the  permission  "  (p).  Nevertheless,  it  would  be 
difficult  to  resist  the  request  of  other  belligerents  to  be 
admitted  to  the  same  privilege  as  to  bringing  their  prizes 
into  a  Neutral  port,  although  the  earlier  admission,  in  con- 
sequence of  a  Treaty,  of  the  ships  of  particular  belligerents 
might  be  considered  no  breach  of  neutrality. 

CXL.  The  question  whether  the  furnishing  of  auxiliary 
troops,  in  compliance  with  the  provisions  of  a  Treaty  made 
previously  to  the  War,  is  not  incompatible  with  the  character 
of  Neutrality,  was  discussed  in  1788,  in  a  Declaration  and 
Counter-Declaration,  between  Denmark  and  Sweden. 
The  Declaration  of  Denmark  was  as  follows: — 
"  His  Danish  Majesty  has  ordered  the  undersigned  to 
"  declare,  that  although  he  complies  with  the  Treaty  between 

(p)  Mr.  Jefferson's  Letter  to  Mr.  G.  Morris,  Aug.  16, 1793.— Waiters 
State  Fapers,  vol.  i.  p.  140. 

Wheaton's  Elements  of  Inteniational  Lou\  vol.  ii.  p.  134. 
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"  the  Courts  of  Petersburg  and  Copenliag^cn,  in  furnlsliing 
"  the  former  with  the  number  of  ships  and  troops  stipulated 
^'  by  several  Treaties,  and  particularly  that  of  1781,  he  yet 
"  considers  himself  in  perfect  amity  and  peace  with  His 
"  Swedish  Majesty ;  which  friendship  shall  not  be  inter- 
"  rupted,  although  the  Swedish  arms  should  prove  victorious 
"  either  in  repulsing,  defeating,  or  taking  prisoners,  the 
"  Danish  troops  now  in  the  Swedish  territories  acting 
"  as  Russian  auxiliaries,  under  Russian  flags.  Nor  does  he 
"  conceive  that  His  Swedish  Majesty  has  the  least  ground 
*'  to  complain,  so  long  as  the  Danish  ships  and  troops  now 
"  acting  against  Sweden  do  not  exceed  the  number  stipu- 
"  lated  by  Treaty  ;  and  it  is  his  earnest  desire  that  all  friendly 
"  and  commercial  intercourse  between  the  two  nations,  and 
"  the  good  understanding  between  the  Courts  of  Stockholm 
^'  and  Copenhagen,  remain  inviolably  as  heretofore. 

(Signed)  "  Count  De  Bernstokf. 

"  Delivered  to  the  Baron  de  Sprengtporten,  His  Swedish 
"  Majesty's  Minister  Plenipotentiary  at  the  Court  of  Copen- 
"  hagen. 

"Sept.  23,  1788." 

The  Counter-Declaration  of  Sweden  was  as  follows  :  — 
"  The  declaratory  note  delivered  by  the  Count  Bernstorf 
"  to  the  undersigned,  in  which  His  Danish  Majesty  conceives 
^*  that  His  Swedish  Majesty  cannot  have  any  ground  of  com- 
"  plaint,  as  long  as  the  Danish  ships  and  troops  merely  act 
"  as  auxiliaries  to  Russia,  is  a  doctrine  which  His  Swedish 
"  Majesty  cannot  altogether  reconcile  with  the  Law  of  Na- 
^^  tions  and  rights  of  Sovereigns,  and  against  which  His 
*'  Majesty  has  ordered  the  undersigned  to  protest. 

"  Nevertheless,  to  prevent  an  effusion  of  blood  between 
^'  the  subjects  of  the  two  kingdoms,  and  particularly  at  the 
"  moment  when  a  negotiation  has  begun  to  restore  perfect 
"  peace  and  tranquillity  in  the  North  of  Europe,  which 
*^  affords  a  pleasing  prospect  of  a  general  peace.  His  Swedish 
♦^  M'^e-sty,  froni  motives  of  a  love  of  peace,  waives  entering 
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"into  a  speculative  discussion,  whether   or  not  there  is  a 

"  cause  or  ground  of  complaint  on  his  side,  and  rests  per- 

"  fectly  satisfied  with  the  assurances  contained  in  His  Danish 

"  Majesty's  declaration,   that  His   Danish  Majesty  has   no 

"  hostile  views  against  Sweden,  and  that  the  friendly  and 

"  commercial  intercourse  between  the  subjects  of  both  king-  J 

''  doms,  and  the  good  understanding  between  the  two  Courts, 

"  shall  remain  uninterrupted. 

"  His  Swedish  Majesty  puts  the  strongest  faith  and  utmost 
"  confidence  in  what  Mr.  Elliot,  Envoy  Extraordinary  and 
"  Minister  Plenipotentiary  of  His  Britannic  Majesty,  has 
"  represented  to  him  on  this  important  occasion. 

"  His  Majesty,  therefore,  to  prevent  the  horrors  of  War, 
"  and  the  calamities  impending  the  two  nations,  anxious  to 
"  behold  peace  and  union  restored  between  them,  embraces 
"  with  satisfaction  His  Danish  Majesty's  declaration,  and 
"  particularly  as  it  will  facilitate  the  negotiation  for  a  ge- 
"  neral  peace,  which  is  happily  begun  through  the  mediation 
"  of  Great  Britain,  France,  Holland,  and  Prussia,  and  the 
"  good  success  of  which  is  the  greatest  object  of  His  Majesty's 
"  ambition,  and  which  His  Majesty  has  fully  declared  to  the 
*'  aforesaid  Mr.  Elliot,  provided  the  defeating  of  the  Russian 
"  auxiliaries  is  not  considered  as  hostilities  against  His  Danish 
"  Majesty,  agreeable  to  the  declaration  delivered  by  Count 
"  Bernstorf. 

(Signed)         "  Baron  de  Sprengtporten. 

"Dated,  Stockholm,  Oct.  6,  1788,  and  delivered  to  the 
"  Count  Bernstorf,  at  Copenhagen  "  (</). 

CXLI.  At  the  beginning  of  the  last  War  waged  by 
England  and  her  allies  against  Russia,  the  doctrine  of  Neu- 
trality was  carefully  laid  down  by  Sweden  and  Denmark  in 
the  following  terms:  — 

"  The  system  whicli  His  Majesty  the  King  of  Sweden 
"  and  Norway  intends  to  follow,  and  steadfastly  to  adopt,  is 

(^)  AmwxiX  Becj'der,  17^8,  pp.  202-3. 
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*'  that  of  a  strict  Neutrality,  founded  on  good  faith,  inipar- 
"  tiality,  and  an  equal  respect  for  the  ric^lits  of  all  the 
"  Powers.  This  Neutrality,  according  to  the  identic  views 
**  of  the  two  Courts,  would  impose  on  the  Government  of 
*'  His  Majesty  the  King  of  Sweden  and  Norway  the  follow- 
"  ina:  oblio'ations,  and  would  assure  to  him  the  followino: 
"  advantao;es  :  — 

"  1.  To  abstain,  during  the  conflict  wdiich  may  occur, from 
"  all  participation,  direct  or  indirect,  in  favour  of  one  of  the 
*'  contending  parties  to  the  detriment  of  the  other. 

''  2.  To  admit  in  the  ports  of  Sweden  and  Norway  the  ships 
**  of  w^ar  and  of  commerce  of  the  belligerent  parties,  the 
'•  Government  reserving  ahvays  to  itself  the  poAver  of  deny- 
*'  ino-  to  the  first  the  entrance  into  the  foUowinor  fortified 
"  ports ;  that  is  to  say  :  that  of  Stockholm,  within  the  for- 
"  tress  of  AYaxholm  ;  of  Christiania,  within  the  fort  of  Ka- 
*'  holm  ;  the  interior  basin  of  the  Norw^egian  military  station 
"  at  Horten  ;  the  ports  of  Carlsten  and  of  Carlscronsi,  within 
'•^  the  fortifica'. Ions  ;  and  the  port  of  Slito,  in  the  island  of 
*'  Gottland,  within  the  batteries  erected  at  Encholm. 

"  The  sanitary  a^d  police  regulations  which  circumstances 
*'have  rendered  or  may  render  necessary,  must  naturally  be 
"  observed  and  respected.  Privateers  will  not  be  admitted 
*'  in  the  ports,  nor  tolerated  in  the  roads  of  the  States  of 
"  His  Majesty  the  King  of  Sweden  and  Norway. 

"  3.  To  accord  to  vessels  of  the  belligerent  Powers  the 
*^  facility  of  supplying  ihemselves  in  the  ports  of  the  United 
*'  Kingdoms  Avith  all  the  provisions  and  stores  of  which  they 
*'  may  stand  in  need,  with  the  exception  of  the  articles  looked 
*'  upon  as  contraband  of  War. 

"  4.  To  exclude  from  the  ports  of  Sweden  and  Norway, 
"  except  in  cases  of  proved  distress,  the  entrance,  the  con- 
"  demnation,  and  the  sale  of  every  prize ;  and,  finally, 

"  5-.  To  enjoy,  in  the  commercial  relations  of  the  United 
"  Kingdoms  with  the  countries  at  war,  all  security  and  all 
••'facilities  for  Swedish  and  Norwegian  vessels  as  -well  as  for 
"  their  cargoes,  with  the  obligation,  at  all  times,  for  such 
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*"  vessels  to  conform  to  the  regulations  generally  established 
"  and  recognised  for  special  cases  of  declared  and  effective 
"  blockade. 

"  Such  are  the  general  principles  of  the  Neutrality  adopted 
"  by  His  Majesty  the  King  of  Sweden  and  Norvv^ay  in  the 
"  event  of  a  War  breaking  out  in  Europe.  The  King  flatters 
"  himself  that  they  will  be  acknowledged  as  in  conformity 
"  with  the  Law  of  Nations,  and  that  the  true  and  faithful 
"  observance  of  them  will  place  His  Majesty  in  a  position  to 
"  cultivate  with  the  Powers,  his  friends  and  allies,  the  re- 
*'  lations  which,  for  the  good  of  his  people,  he  earnestly 
"  wishes  to  preserve  from  all  interruption  "  (r). 

The  King  of  Denmark  sent  a  precisely  similar  statement 
to  the  Court  of  St.  James. 

CXLII.  We  now  arrive  at  the  discussion  of  an  important 
and  much-vexed  question  which  grows  out  of  this  branch  of 
our  subject,  namely,  the  right  of  a  Neutral  State  to  permit 
the  enlutment  of  troops  for  the  purposes  of  any  belligerent 
to  take  place  within  its  borders  (s). 

CXLIII.  International  Jurists  are  in  the  habit  of  draw- 
ing an  important  distinction  between  auxiliary  troops  fur- 
nished by  a  third  Power  in  consequence  of  a  Treaty,  which 
existed  previously  to  the  War,  binding  it  to  assist  the  belli- 
gerent, and  auxiliary  troops  furnished  without  any  such 
obligation. 

They  have  considered  that,  in  the  former  case,  only  the 
troops  so  sent  are  to  be  considered  as  enemies,  and  not  the 
country  which  sends  them. 

(r)  Correspondence  relative  to  the  Neutrality  of  Denmark  and  Sweden 
and  Norway.  Presented  to  both  Houses  of  Parliament  by  command 
of  Her  Majesty,  1854. 

(s)  Bynh.  Q.  J.  P.  c.  xxii.,  An  llceat  mllitcm  conduccrc  in  amicx 
gent  is  jjopulo  ? 

Wolff,  Jus  Gent.  ss.  753-8. 

Vattel,  1.  iii.  c.  ii.  s.  15. 

1  Kenfs  Comm.  p.  122. 

Ward's  Laiv  of  Nations ,  ii.  p,  291,     Of  Auxiliary  Treaties. 

Manning^s  Law  of  Nations,  pp.  170-81. 
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The  right  of  a  third  Power  to  allow  levies  of  troops  to  be 
made  within  its  territories  for  the  purpose  of  assisting  ex- 
clusively one  belligerent,  has  been  said  to  be  lawful  when 
such  permission  has  been  the  subject  of  a  Treaty  antecedent 
to  the  breaking  out  of  the  War. 

There  remains,  however,  the  grave  question,  which  has 
been  already  discussed,  whether  a  State  has  any  right  to 
stipulate  in  time  of  Peace,  that,  when  the  time  of  War 
arrives,  it  will  do  the  act  of  a  Belligerent  and  yet  claim  the 
immunity  of  a  Neutral. 

During  the  Middle  Ages  the  practice  of  employing  mer- 
cenary troops  was  common.  Companies,  as  they  were  called, 
of  freebooters  were  formed  under  some  adventurous  captain, 
and  sold  their  services,  without  regard  to  the  cause,  to  any 
belligerent  that  paid  for  them, — not  unfrequently  to  both  in 
succession  during  the  continuance  of  the  same  War.  And 
lit  a  later  period,  not  only  did  English  troops  serve  against 
the  Spaniards  during  the  revolt  of  the  Netherlands,  but  six 
thousand  Scotchmen  fousrht  under  the  standard  of  the  Mar- 
quis  of  Hamilton  in  the  Thirty  Years'  War  of  Germany,  in 
which  contest  Encrland  was  neutral. 

By  the  Treaty  of  Miinster  in  1648,  it  was  stipulated  that 
neither  of  the  contracting  parties  should  furnish  arms,  money, 
soldiers,  provisions,  refuge,  or  means  of  passage  to  the  ene- 
mies of  the  other ;  but,  nevertheless,  a  right  was  reserved  to 
the  individual  States,  who  were  members  of  the  Empire,  to 
serve  as  mercenaries  accordino-  to  the  constitutions  of  the 
Empire  (fc). 

On  the  other  hand,  many  Treaties  may  be  found  in  the 
fifteenth  and  sixteenth  centuries,  in  Avhich  it  is  expressly 
stipulated  that  the  Governments  of  the  States  who  are  the 
contracting  parties,  shall  not  permit  their  subjects  to  enlist 
against  each  other  (u). 

CXLIV.   It  appears,  as  has  been  already  observed,  upon 

{f)  Dmnont,  Corps.  Dipt.  1.  vi.  i,  p.  451. 

Manning^  p.  174. 

(w)  Mannivg,  ih.  refers  to  a  great  many  Treaties  of  this  kind. 
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all  sound  principles  of  International  Jurisprudence  to  be  in- 
competent to  a  State  to  contract  in  time  of  Peace  obligations 
to  assist  another  State  in  time  of  War  by  furnishing  troops 
or  ships,  however  limited  their  number,  and  when  so  furnish- 
ing them  to  claim  the  character  of  a  Neutral ;  but,  whatever 
course  a  belligerent  may  or  ought  to  adopt  with  respect  to 
a  State  claiming  to  be  Neutral,  while,  under  the  obligations 
of  a  Treaty  contracted  previously  to  the  War,  it  furnishes 
this  limited  aid,  and  no  more,  to  the  other  Belligerent,  the 
proposition  that  without  such  special  Treaty  a  State  may 
remain  Neutral  while  it  accords  to  one,  and  refuses  to  the 
other,  Beligerent  permission  to  levy  troops  within  its  do- 
minions, is  a  proposition  not  warranted  by  any  principle  or 
practice  of  International  Law,  and  which,  whatever  may 
have  formerly  been  urged  in  its  favour,  is  noAv  generally 
and  wisely  repudiated  (:r).  The  opinion  of  Yattel  has  been 
already  canvassed  ;  the  private  opinion  of  Bynkershoek  in- 
clines to  allow  generally  levies  in  a  Neutral  country,  but  he 
admits  that  it  was  a  question  which  had  long  agitated,  and 
when  he  wTote,  still  agitated,  Christendom.  But  the  chapter 
in  the  QucEstiones  Juris  Puhlici  of  this  great  jurist  (y) 
appears  to  contain,  either  directly  expressed,  or  by  certain 
inference,  two  important  propositions  of  International,  and 
one  of  Public  Law,  upon  this  subject. 

The  propositions  of  International  Law  are — 
1.  That  to  enlist  soldiers (2:)  within  the  Neutral  territory, 
without  the  consent  of  the  Government  of  the  Neutral  State, 


{x)  Heffter,  147. 

{y)  Bynk,  Q.  J.  P.  1.  i.  c.  xxii.  He  treats  the  question  partly  with 
reference  to  Public,  j^artly  with  reference  to  International  Law  ;  it  is 
with  the  latter  that  we  are  principally  concerned  in  this  chapter. 

(z)  All  jurists  agree  in  this  proposition.  Thus  Wolff: — "  Quoniam 
nemini  in  alieno  territorio  m.ilitem  conscribere  licet  invito  snperiore ;  si 
quis  legere  audet,jus  gentis  violat,  ac  ideo  injuriam  eidemfacit;  cumque 
injuria  hsec  crimen  sit  a  peregrino  comniissum,  peregrini  autem  in 
territorio  alieno  delinquentes  juxta  leges  loci  puniendi  sint,  si peregrinus 
in  territorio  alieno  invito  super iore  niilitcm  legere  audct,  deprehensu^ 
puniri  poted.^^— Wolff,  Jus  Gent.  s.  754. 
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is  a  clear  and  gross  violation  of  International  Law  towards 
that  State. 

2.  That  on  the  principle  that  the  Xeutral  is  bound  to 
consider  both  belligerents  as  equally  in  the  right,  the  per- 
mission to  levy  troops  must  be  accorded  equally,  or  refused 
equally,  to  both  (a). 

3.  The  proposition  of  Public  Law  is  that  the  Govern- 
ments of  his  own  country  had,  by  repeated  ordinances,  de- 
clared that  the  enlisting  troops  within  the  Dutch  territories 
without  their  consent  was  illegal. 

CXLY.  It  behoves  all  States  both  to  make  and  to  en- 
force such  or  similar  ordinances.  The  peace  of  their  own 
dominions  and  the  general  peace  of  the  world  may  greatly 
depend  upon  it. 

The  subject,  so  far  as  it  concerns  England  and  the  United 
States  of  North  America,  has  been  already  partially  discussed 
in  a  former  volume  of  this  work  (h). 

CXLYI.  The  History  of  the  English  Law(c)  upon  this 
matter  of  Foreign  Enlistment  shows,  since  the  reign  of 
James  I.,  an  increasing  severity  in  the  measures  of  the 
Government. 

The  statute  3  James  I.  c.  4.,  made  it  felony  for  any 
person  whatever  to  go  out  of  the  realm,  to  serve  any 
foreign  Prince,  without  having  first  taken  the  oath 
of  allegiance  before  his  departure.  It  was  felony  also 
for  any  gentleman,  or  person  of  higher  degree,  or  for  one 
who  had  borne  any  office  in  the  army,  to  go  out  of  the  realm 
to  serve  such  foreign  Prince  or  State,  without  previously 

(a)  *'  Constat  enim  .  .  .  utriusque  amico  et  hanc  et  illam  partem 
oportere  JHsfrtJu  videri."  So  he  says  you  may  sell  implements  of  war 
to  both  : — "  Idque  in  instrumentis  bellicis  comparandis  vulgb  servamus, 
ut  ut  enim  ea  ad  utrumque  amicum  non  recte  vehamiis,  sine  fraude 
tamen  vendimus  utrique  amico,  qiiamvis  invicem  liosti,  et  quamvis 
sciamus  alterum  contra  alteram  Lis  in  bello  esse  usurum." — BijnJ:. 
uhi  supr. 

(h)  Yol.  i.  §  cccxcii.  Appendix^  vi. ,  contains  in  extenso  the  English 
and  American  Foreign  Enlistment  Acts. 

{<•)  Blackistoite'a  CommcnfarieSj  vol.  iv.  c.  vii.  s.  3. 
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entering  into  a  bond  with  two  sureties,  not  to  be  reconciled 
to  the  See  of  Rome,  or  enter  into  any  conspiracy  against  his 
natural  Sovereign.  And  further  it  was  enacted  by  statute 
9  Geo.  11.  c.  30.,  enforced  by  statute  29  Geo.  II.  c.  17.,  if 
any  subject  of  Great  Britain  shall  enlist  himself,  or  if  any 
person  shall  procure  him  to  be  enlisted  in  any  foreign  ser- 
vice, or  detain  or  embark  him  for  that  purpose,  without 
licence  under  the  King's  sign-manual,  he  shall  be  guilty  of 
felony  without  benefit  of  clergy ;  but  if  the  person,  so 
enlisted  or  enticed,  shall  discover  his  seducer  within  fifteen 
days,  so  as  he  may  be  apprehended  and  convicted  of  the 
same,  he  shall  be  indemnified.  It  was,  moreover,  by  statute 
29  Geo.  II.  c.  17.,  enacted  that  to  serve  under  the  French 
King,  as  a  military  officer,  shall  be  felony  without  benefit  of 
clergy  :  and  to  enter  into  the  Scotch  brigade,  in  the  Dutch 
service,  without  previously  taking  the  oaths  of  allegiance 
and  abjuration,  shall  be  a  forfeiture  of  500/.  (rZ). 

The  first  Foreign  Enlistment  Bill  was  introduced  in  the 
month  of  May,  1819,  by  the  Attorney-General,  into  the 
House  of  Commons  {e). 

Its  passage  through  the  House  of  Commons  was  marked 
by  debates  in  which  speeches  of  unusual  ability  were  made 
both  for  and  against  the  measure. 

The  great  opponent  of  the  measure  w^as  Sir  James  Mack- 
intosh ;  his  arguments  were,  however,  mainly  directed  against 
the  tendency  of  the  measure  to  assist  the  King  of  Spain,  and 
to  injure  the  Spanish  American  Colonists  in  the  AYar  for 
independence  which  Avas  then  being  waged  between  them  and 


{(i)  Blackstone's  Commentaries,  vol.  iv.  c.  vii.  s.  3. 

(e)  Hansard's  Pari.  Deh.  vol.  xl.,  Debate  in  the  House  of  Commons, 
pp.  362-74. 

lb.  pp.  867-907. 

lb.  pp.  1084-1125. 

17).  p.  1232,  Speech  of  Sir  W.  Scott,  Lord  Stoirell. 

lb.  p.  1273,  Speech  of  Dr.  Phillimore  (the  only  two  civilians  who 
spoke  in  the  debate). 

lb..  Debate  in  the  House  of  Lords,  pp.  1377-1416.  A  division  took 
place  on  the  second  reading  :  ayes,  155  ;  noes,  142. 
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the  motlier-country  ;  and  that  therefore,  under  tliese  circum- 
stances, it  was  practically  a  departure  from  the  policy  of 
Xeutralitj  between  the  two  belligerents.  He  also  cited  a 
variety  of  precedents  from  English  History,  to  show  tliat 
Foreign  Enlistment  bad  been  often  permitted  hi  this  country, 
and  not  objected  to  by  ether  nations,  and  he  dwelt  upon  the 
great  advantages  which  Great  Britain  would  derive  from  the 
emancipation  of  the  Spanish  Colonies. 

Mr.  Canning  replied  to  what  he  justly  called  "  the  splendid 
'•  impediment  ''which  the  eloquence  of  this  speech  had  opposed 
to  the  passing  of  the  measure.  The  speeches  of  Mr.  Cannino-, 
it  should  be  observed,  both  on  this  and  on  another  occasion, 
are  marked  by  the  calm  wisdom  of  a  statesman,  and  by  a  dis- 
tinct knowledge  of  the  principles  of  International  Law  appli- 
cable to  this  important  subject.  Mr.  Canning  contended,  that 
by  the  Treaty  of  1814.  England  was  bound  to  more  than  "  a 
'•  nominal  Xeutrality  "  between  Spain  and  her  revolted  Colo- 
nies ;  and  that  no  prospect  of  advantage  to  be  derived  from 
the  independence  of  these  Colonies  ouaht  to  induce  England 
to  depart  from  her  duty  and  policy  of  Neutrality.*  Mr.  Can- 
ning then  replied  to  the  argument  of  precedent  used  bv  Sir 
James  Mackintosh. 

*•  The  honourable  and  learned  crentlcman,"'  Mr.  Cannino* 
said,  '"  had  cited  many  instances  from  history,  in  which  the 
''  subjects  of  this  country  had  been  not  only  permitted,  but 
*'  encouraged,  by  the  Government  to  enter  into  the  service 
"  of  foreign  States,  and  had  sometimes  even  been  thereby 
'-  brought  into  the  field  to  combat  with  each  other.  Tlie 
*'  iact  was  indisputable  ;  but  the  honourable  and  learned 
'"  gentleman  Avas  not  to  be  told  that  in  respect  to  military 
"  service  and  enterprise  a  great  change  had  taken  place  in 
'•  the  tone,  and  temper,  and  state  of  Europe  since  the  times  of 
*•  Elizabeth  and  Jauie?  I.  In  those  times  there  was  a  irenerai 
"  thirst  for  military  glory  pervading  all  Europe.  The  pro- 
"  fession  of  arms,  instead  of  being  a  duty  and  task  imposed 
"'  upon  the  people,  was  a  proud  and  honourable  profession. 
••Since  those  times  a  most  material  alteration  Iiad   taken 
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"  place ;  but  it  was  not  the  policy  of  governments,  but  the 
"  temper  of  the  people,  which  had  undergone  the  change. 
"  Formerly  a  spirit  of  adventurous  enterprise  was  cherished 
''  and  sanctioned,  which  would  not  now  be  deemed  justifi- 
"  able.  The  usages  of  modern  Europe  did  not  recognise 
"  such  proceedings  as  those  adverted  to  by  the  honourable 
"  and  learned  gentleman.  It  surely  could  not  be  forgotten 
"  that  in  1794  this  country  complained  of  various  breaches 
'•  of  Neutrality  (though  much  inferior  in  degree  to  those  now 
"  under  consideration),  committed  on  the  part  of  subjects  of 
"  the  United  States  of  America.  What  was  the  conduct  of 
*'  that  nation  in  consequence  ?  Did  it  resent  the  complaint 
"  as  an  infringement  of  its  independence  ?  Did  it  refuse  to 
"  take  such  steps  as  would  insure  the  immediate  observance 
*'  of  Neutrality  ?  Neither.  In  1795,  immediately  after  the 
"  application  from  the  British  Government,  the  Legislature 
'^  of  the  United  States  passed  an  Act  prohibiting,  under 
"  heavy  penalties,  the  engagement  of  American  citizens  in 
"  the  armies  of  any  belligerent  Power.  Was  that  the  only 
•^^  instance  of  the  kind  ?  It  was  but  last  year  that  the  United 
''  States  passed  an  Act,  by  which  the  Act  of  1795  was  con- 
"  firmed  in  every  respect,  again  prohibiting  the  engagement 
"  of  their  citizens  in  the  service  of  any  foreign  Power ;  and 
"  pointing  distinctly  to  the  service  of  Spain,  or  the  South 
"  American  provinces  "  (f). 

Mr.  Canning  then  argued  the  question  of  International 
Law,  demonstrating  that  to  permit  Foreign  Enlistment  was 
incompatible  with  the  character  of  Neutrality  in  the  country 
which  permitted  it. 

"  Did,"  Mr.  Canning  said,  "  the  honourable  and  learned 
"  gentleman  not  think  that  the  allowing  of  armaments  to  be 
"  fitted  out  in  this  country  against  a  foreign  Power  was  a 
"just  cause  of  War?  He  knew  well  indeed  that,  from  the 
"  exhaustion  of  Spain,  we  were  perfectly  secure  from  hostility 


(/)  Mr.  Canning's  Speeches^  vol.  iv.  pp.  152-3.     Foreign  Enlidment 
Bill  (June  10,  1819). 
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^^  111  tluit  quarter.  That  consideration,  hoAvever,  afforded  a 
"  complete  reply  to  the  taunt  that  had  been  thrown  out 
"  against  Ministers,  that  they  allowed  themselves  to  be  dic- 
"  tated  to  by  Spain.  But  it  was  precisely  because  Spain 
*'  was  weak — because  her  resentment  could  be  attended 
"  with  no  practical  inconvenience — ^that  they  were  desirous 
"  to  discharge  the  duties  of  Neutrality  towards  her  the  more 
"  scrupulously.  The  maxim  of  '  Do  unto  others  as  you  would 
'• '  they  should  do  unto  you,'  was  as  applicable  to  politics  as 
''  to  morals.  Did  the  honourable  and  learned  gentleman 
*'  recollect  the  celebrated  Memoire  Jiistificatlf^  which  was 
"  understood  to  have  been  drawn  up  for  the  Government  of 
"  the  day  by  Mr.  Gibbon,  previous  to  the  War  with  France, 
"  during  our  contest  with  the  American  Colonies  ?  The 
"  language  of  that  document  was  such,  that  if  it  were  to  ap- 
*'  pear  for  the  first  time  at  the  present  moment,  it  might  be 
*'  considered  as  the  memorial  of  the  Spanish  Ambassador,  ad- 
'"  dressed  to  the  Government  of  this  country.  In  that  paper 
*^  it  was  stated,  that  agents  from  our  American  Colonies  had 
"  endeavoured  to  penetrate  into,  and  settle  in  the  different 
^'  States  in  Europe,  but  that  it  Avas  only  in  France  they 
"  found  an  asylum,  hopes,  and  assistance.  That  the  French 
"  merchants  furnished  America,  not  only  with  useful  and 
'•  necessary  merchandise,  but  even  with  saltpetre,  gunpowder, 
''  ammunition,  arms,  and  artillery ;  and  loudly  declared  that 
"  they  were  assured  not  merely  of  impunity,  but  even  of  the 
"  protection  and  favour  of  the  Ministers  of  the  Court  of 
" '  Versailles.  The  marks  of  these  facts,  which  could  be  con- 
"  sidered  only  as  manifest  breaches  of  the  faith  of  Treaties, 
'^  multiplied  continually,  and  the  diligence  of  the  King's 
"  Ambassador  to  communicate  his  complaints  and  proofs  to 
'•'  the  Court  of  Versailles,  did  not  leave  them  the  shameful 
"  and  humiliating  resource  of  appearing  ignorant  of  what 
"  was  carried  on  and  daily  repeated  in  the  very  heart  of  the 
"  country  "(^j. 


{(j)  Canninrj's  Spcp-chea^  vol.  iv.  pp.  155-6. 
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CXLVII.  In  the  month  of  April,  1823,  Lord  Althorpe 
moved  tlie  repeal  of  the  Foreign  Enlistment  Bill,  and  again 
a  debate  ensued,  which  was  made  memorable  by  the  elo- 
quence of  Mr.  Canning,  who  resisted  the  motion  (A). 

*'  I  do  not  now,"  he  said,  "  pretend  to  argue  in  favour  of 
"  a  system  of  Neutrality  ;  but  it  being  declared  that  we  in- 
"  tend  to  remain  neutral,  I  call  upon  the  House  to  abide  by 
"  that  declaration  so  long  as  it  shall  remain  unaltered. 

"  No  matter  what  ulterior  course  we  may  be  inclined  to 
"  adopt — no  matter  whether,  at  some  ulterior  period,  the 
"  honour  and  the  interests  of  this  country  may  force  us  into 
"  a  War,  still,  while  we  declare  ourselves  neutral,  let  us 
"  avoid  passing  the  strict  line  of  demarcation. 

"  When  War  comes,  if  come  it  must,  let  us  enter  into  it 
"  with  all  the  spirit  and  energy  which  become  us  as  a  great 
"  and  independent  nation.  That  period,  however,  I  do  not 
"  wish  to  anticipate,  much  less  desire  to  hasten. 

"  If  a  War  must  come,  let  it  come  in  the  shape  of  satis- 
"  faction  to  be  demanded  for  injuries,  of  rights  to  be  asserted, 
"  of  interests  to  be  protected,  of  Treaties  to  be  fulfilled. 
"  But,  in  God's  name,  let  it  not  come  on  in  the  paltry,  petti- 
«»'  fogging  way  of  fitting  out  ships  in  our  harbours  to  cruise 
"  for  gain. 

"  At  all  events  let  the  country  disdain  to  be  sneaked  into 
"  a  War.  Let  us  abide  by  our  Neutrality  as  long  as  we 
''  mean  to  adhere  to  it ;  and,  by  so  doing,  we  shall,  in  the 
"  event  of  any  necessity  for  abandoning  that  system,  be  the 
"  better  able  to  enter  with  effect  upon  any  other  course 
"  which  the  policy  of  the  country  may  require  "  (z). 

Mr.  Canning  also  referred  to  the  excellent  example  of 
true  Neutrality  which  the  Government  of  Mr.  Jefferson, 
the  President  of  the  N.  A.  United  States,  had  shown  to 
the  world. 


(h)  Hansard's  Pari.  Deb.,  N.  S..  vol.  viii.  (1823).  Petition  against 
the  Bill,  p.  230  ;  Debate  on  Lord  AWiorpe's  Motion,  pp.  1019-59.  The 
ayes  were  110  :  the  noes,  216. 

{i)  Canning's  Speeches,  vol.  v.  pp.  51-2. 
VOL.    III.  R 
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"  If  I  wished,"  Mr.  Canning  said,  "for  a  guide  in  a  system 
"  of  Neutrality,  I  should  take  that  laid  down  by  America  in 
"  the  days  of  the  presidency  of  Washington  and  the  secretary- 
"  ship  of  Jefferson.  In  1793  complaints  were  made  to  the 
''  American  Government  that  French  ships  w^ere  allowed  to 
"  fit  out  and  arm  in  American  ports  for  the  purpose  of  at- 
"  tacking  British  vessels,  in  direct  opposition  to  the  laws  of 
"  Neutrality.  Immediately  upon  this  representation,  the 
"  American  Government  held  that  such  a  fitting  out  was 
*'  contrary  to  the  laws  of  Neutrality  ;  and  orders  were  issued 
"  prohibiting  the  arming  of  any  French  vessels  in  American 
"  ports.  At  New  York  a  French  vessel  fitting  out,  was 
"  seized,  delivered  over  to  the  tribunals,  and  condemned. 
"  Upon  that  occasion  the  American  Government  held  that 
"  such  fitting  out  of  French  ships  in  American  ports,  for  the 
"  purpose  of  cruising  against  English  vessels,  was  incompa- 
"  tible  with  the  sovereignty  of  the  United  States,  and  tended 
"  to  interrupt  the  peace  and  good  understanding  which  sub- 
"  sisted  between  that  country  and  Great  Britain." 

"  Here,  Sir  "  (he  added),  "  I  contend,  is  the  principle  upon 
"  which  we  ought  to  act  "  (k). 

These  principles  are  fully  established  in  the  English  Act 
of  1870  (/),  however  defective  the  provisions  respecting 
them  may  have  been  both  in  that  of  l!:$19  and  in  the  exist- 
inof  Foreio^n  Enlistment  Act  of  the  United  States. 

CXLVIII.  In  fact,  the  maxim  adverted  to  in  a  former 
volume  of  this  work  (m)is  sound,  viz.  that  a  State  is  prima 
facie  responsible  for  whatever  is  done  within  its  jurisdiction, 
for  it  must  be  presumed  to  be  capable  of  preventing  or  punish- 
ing offences  committed  within  its  boundaries.  A  body  politic 
is  therefore  responsible  for  the  acts  of  individuals  which  are 
acts  of  actual  or  meditated  hostility  towards  a  nation,  with 


(k)  Canning'' s  Speeches,  vol.  v.  pp.  50-1.     Speech  against  Repeal  of 
the  Foreign  Enlistment  Bill  (April,  1823).  • 

(I)  Vol.  i.  App.  vi.  has  the  Statute  at  length. 
(m)  Vol.  i.  pt.  iii,  c.  x,,  Self- Preservation. 
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wliicli  the  Government  of  these  subjects  professes  to  main- 
tain relations  of  friendship  or  Neutrality  (w). 

"  Culpa  caret,  qui  scit,  sed  prohibere  non  potest  "(o),  is 
the  doctrine  of  the  Roman  Law;  but  such  an  avowal,  actual 
or  constructive,  on  the  part  of  the  unintentionally  injuring 
State,  justifies  the  injured  State  in  exercising,  if  it  can,  that 
jurisdiction  by  foreign  force  which  ought  to  be,  but  cannot 
be,  exercised  by  domestic  law. 

CXLIX.  The  first  English  Foreign  Enlistment  Act  (59 
George  III.  c.  69,  1819)  gave  a  power  to  the  Crown, 
by  Order  in  Council,  to  relax  its  provisions. 

In  1835,  Great  Britain  signed  the  Treaty  of  the  Qua- 
druple Alliance  (/?),  in  favour  of  Queen  Isabella  of  Spain, 
when  a  Civil  War  raged  in  that  country.  Soon  after  the 
signature  of  this  Treaty,  an  Order  in  Council  exempted 
British  subjects  who  might  engage  in  the  service  of  Isabella 
from  the  penalties  of  the  Foreign  Enlistment  Act.  A 
Spanish  Legion  was  formed  of  British  soldiers,  and  com- 
manded by  a  British  officer,  Sir  De  Lacy  Evans. 

A  debate  on  the  policy  of  this  relaxation  took  place  in 
the  House  of  Commons,  in  June,  1835,  upon  a  motion  made 
by  Lord  Mahon,  as  to  the  expediency  of  this  relaxation  {q) ; 
but  the  competency  of  the  Crown  to  make  such  relaxation 
was  not  disputed.  The  same  power  is  reserved  to  the  Crown 
in  the  new  statute  of  1870,  33  and  34  Vict.  c.  90. 

It  has  been  already  (?-)  observed  that  there  is  do  more  re- 
markable instance  of  the  alteration  of  public  opinion  upon 
a  great  question  than  that  which  has  taken  place  within  the 


(n)  Grot.  1.  ii.  c.  21.  s.  2. 

Fuffend.  1.  i.  c.  5.  s.  ult. 

(o)  Dig.  1.  1.  t.  17.  s.  50. 

{p)  Great  Britain,  France,  Spain,  and  Portugal.  See  Wheatonh 
Hist.  pp.  523-38. 

{q)  Hansard's  Pari  Deb.  (3rd  Series),  vol.  xxviii.  (1835),  pp.  1133- 
1180. 

(r)  Vol.  i.  §  cccxcii. 
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memory  of  the  present  generation  upon  the  subject  of  the 
Foreign  Enlistment  Act.  Between  the  date  of  the  first 
(1819)  and  that  of  the  second  (1870),  not  only  at  the  period  of 
Sir  J.  Mackintosh's  speech,  but  long  afterwards,  the  public 
opinion  of  this  country  was  adverse  even  to  the  power  of 
repression  conferred  on  the  Crown  by  this  statute.  In  truth, 
the  statute  of  1819  was,  with  insignificant  exceptions,  never 
attempted  to  l)e  enforced  till  the  period  of  the  recent  Ame- 
rican Civil  War.  The  deficiencies  of  the  statute  were  then 
fully  discovered;  and  the  escape  of  the  Alabama,  the  English 
Act  of  1870,  the  Treaty  of  Washington,  1871,  and  the 
Geneva  Arbitration,  were  the  grave  consequences.  As  to  the 
effect  of  the  Treaty  of  Washington  (1871),  incorporating 
the  principles  of  the  British  statute  of  1870,  as  to  the 
retention,  as  yet  unaltered,  of  the  old  American  Foreign 
Enlistment  Act  (1818)  by  the  United  States,  as  to  the  ex 
-po^t  facto  application  of  the  principles  of  the  British  statute 
to  the  Treaty  of  Washington,  and  to  the  controversy  about  the 
escape  of  the  Alabama,  which  happened  several  years  before 
the  enactment  of  the  statute  and  the  passing  of  the  Treaty, 
I  have  already  made  some  observations  in  a  former 
volume  (s). 

CL.  Nevertheless,  Vattel's  native  predilections  carry 
him  so  far,  that,  in  his  eagerness  to  defend  the  practice  of 
Switzerland,  he  declares  that,  not  only  when  there  is  a  Treaty 
anterior  to  the  War  binding  a  State  to  aflPord  succour  to  an- 
other, but  when  there  is  none,  a  custom  of  the  country 
may  justify  a  Neutral  in  supplying  one  belligerent  with 
troops :  "  Lors  done  qu'un  peuple  est  dans  Vusage,  pour 
**  occuper  et  pour  exercer  ses  sujcts,  de  permettre  des  levees 
"  de  troupes  en  faveur  de  la  puissance  a  qui  il  veut  bien  les 
"  confier,  I'ennemi  de  cette  puissance  ne  pent  traiter  ses 
"  permissions  d'hostilites,  a  moins  qu'elles  ne  soient  donnees 
"  pour  envahir  ses  Etats  ou  pour  la  defense  d'une  cause 
"  odieuse  et  manifestement  injuste.       //  ne  petit  nteme  pre- 

{s)  Yol.  ii,  Pref.  to  2nd  edition,  pp.  vi  ix. 
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'^tendre  de  droit  qiCon  lui  en  accorde  autant ;  parce  que  ce 
" peuple  peut  avoir  des  raisons  de  le  refuser,  qui  iCont  pas 
"  lieu  a  Vegard  du  parti  contraire  ;  et  c'est  a  lui  de  voir  ce 
"  qui  lui  convient.^'' 

The  writer  proceeds  to  instance  the  Swiss  as  having  always 
acted  upon  these  Neutral  principles  of  affording  aid  to  one 
and  refusing  it  to  another  htWig^Y exit ;  and  observes  that  no 
State  has  made  war  upon  them  in  consequence ;  and  he  adds 
a  limitation  which  renders  transparent  the  feebleness  of  the 
proposition  of  International  Law,  which  his  love  for  Swit- 
zerland makes  him  strive  against  justice  and  reason  to  esta- 
blish :  "  II  faut  avouer  "  (he  says),  "  cependant,  que  si  ces 
"  levees  etaient  considerables^  si  elles  faisaient  la  princlpale 
*'  force  de  mon  ennemi,  tandis  que,  sans  alleguer  de  raisons 
"  solides,  on  m'en  refuserait  absolument,  j'aurais  tout  lieu  de 
'^  regarder  ce  peuple  comme  ligue  avecmon  ennemi ;  et  en  cs 
"  cas  le  soin  de  ma  propre  siirete  m'autoriserait  a  le  traiter 
"  comme  tel  "  {t). 

There  is  no  test  of  Neutrality  to  which  this  proposition  of 
Vattel  can  be  submitted  without  demonstrating  its  futility. 
Try  it  by  the  law  of  natural  justice,  by  the  reason  of  the 
thing,  by  the  acknowledged  definitions  of  Neutrality,  it  will 
prove  to  be  untenable  (w). 

It  is  not  pretended  that  the  partially-treated  belligerent 
might  not  intercept  the  passage  of  these  mercenaries,  after 
they  had  left  their  neutral  countries,  and  put  them  to  the 
sword,  or  sink  the  ship  which  was  conveying  them  :  and  by 
what  law  of  common  justice  or  common  sense  is  he  to  wait 
till  the  danger  is  at  his  door  before  he  encounters  it?  Why 
is  he  to  allow  the  cockatrice  to  be  hatched  to  his  destruction, 
if  he-  can  break  the  Qgg  and  secure  himself  from  the  peril  ? 
Why  is  he  to  allow  his  neutral  frieyid  to  send  troops  and 
arms  to  his  enemy ^  because,  forsooth,  it  has  been  the  habit  of 
this  Neutral  so  to  occupy  a.nd  exercise  his  forces  ?     May  a 


(0   VafM,  1.  iii.  c.  vii.  s.  110. 
{v)  Vide  ante,  vol.  i.  §§  Iviii.  lix. 
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maritime  State,  without  a  breach  of  Neutrality,  send  a  fleet 
to  one  belligerent,  and  allege  that  it  is  her  habit  to  keep  her 
sailors  in  exercise?  But  he  may  do  so,  Yattel  says,  if  the 
Neutral  espouses  an  odious  or  inanifestly  unjust  cause,  or  if 
the  levies  he  considerable.  And  who  is  to  judge  whether  these 
justifications  exist  ?  The  puerility  of  the  argument  is  such 
that  it  really  only  requires  to  be  stated  in  order  to  be 
refuted. 

The  Eight  on  the  part  of  the  State  so  treated  to  deal  with 
the  State  which  so  treats  her  in  every  respect  as  an  enemy, 
is  clear ;  Avhether  she  will  exercise  it  or  no,  is  a  mere 
question  of  expediency. 

Yattel  found  no  such  doctrine  as  that  which  he  lays  down 
in  his  master,  Wolff,  but  the  contrary,: 

"  Qui  neutrarum  partium  sunt"  (WolfFsays),  "  eaprsestare 
"  utrique  belligerantium  parti  debent,  quae  jure  gentium  de- 
*' bentur  extra  bellum,  nisi  expresse  de  quibusdam  aliter 
'^  conventum,  quaa  respectum   ad  bellum  habere  possunt." 

And  again  :  "  Qui  neutrarum  partium  sunt,  eorum  re- 
"  spectu  bellum  non  est,  ipsi  vero  utrique  belligerantium 
"  amici  sunt.  Qua?  igitur  extra  bellum,  seu  pacis  tempore, 
"  gentibus  prtestantur  agente,  ea  etiam  praestanda  sunt  utri- 
*'  que  belligerantium  parti.  Quod  uni  praestatur,  id  prse- 
"  standum  quoque  alteri  est,  si  eodem  indiget.  Potest  autem 
''conveniri,  ut  etiam  quaedam  prasstentur,  quae  respectum 
"  quendam  ad  bellum  habent,  vel  ut  non  praestentur,  quae 
"  quidem  per  se  ad  bellum  minime  faciunt ;  propter  casum 
"  vero  emergentem  respectum  quendam  ad  idem  habere  pos- 
"  sunt,  et  tunc  ilia  utrique  praestanda,  haec  utrique  deneganda 
"  sunt "  {x). 

This  passage  enunciates  both  the  principles  which  have 
been  mentioned  (y)  as  indispensable  to  Neutrality,  viz. — 
1st,  Abstinence  from  the  War;  2nd,  Impartiality  between 
the  belligerents.     A  nation  which  furnishes  aid,  whether  of 


(x)  Wolff,  Jus  Gent.  s.  683. 
ly)  Vide  ante,  p.  225. 
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men  or  money,  to  both  belligerents,  may  be  impartial,  but 
certainly  is  not  neutral.  With  respect  to  furnishing  muni- 
tions of  War,  M.  Masse  well  and  wisely  says,  there  should 
be,  on  the  part  of  the  State,  not  an  impartiality  of  action 
but  of  inaction  {z). 

CLI.   The  principles  which  have  been  laid  down  prohibit 
the  Neutral  Government    from  assisting  a  Belligerent  by 
money,  in  the  shape  of  a  loan,  or  in  any  other  form,  as  much 
as  by  arms  ;  and  it  has  been  holden  unlawful  by  English 
law  for  an  English  subject  to  raise  a  loan  for  the  purpose  of 
supporting  the  subjects   of  a  Foreign   State   at  war  with 
a  Government  in  alliance  with  our  own.     So  it  has  been 
solemnly  decided  by  the  English  Courts  of  Justice  in  the 
case  of  Demetrius  De   Wiltz  v.  Hendricks,      This  case  was 
tried  a.d.    1824,  before  Lord  Chief  Justice   Best  (^),  at 
Guildhall.     It  appeared  that  the  plaintiff  had  proposed  to 
raise  money  by  way  of  loan,  to  espouse  the  cause  of  the 
Greeks  against  the  Government  of  the  Porte  ;  that  he  stated 
publicly  that  he  was  authorised  to  do  so,  and,  in  consequence, 
applied  to  the  defendant,  a  stock-broker,  to  negotiate  the 
loan,  who  required  certain  securities  to  be  left  with  him  for 
that  purpose  ;  that  the  plaintiff  accordingly  lodged  with  him 
a  power  of  attorney,  which,  he  stated,  was  signed  and  exe- 
cuted abroad  by  the  Exarch  of  Ravenna,  authorising  him, 
the  plaintiff,  to  raise  money  for  the  Greek  cause ;  he  also 
requested  the  defendant  to  procure  certain  scrip  receipts  to 
be   engraved,  which  he   accordingly  did,  and  which  were 
afterwards  stamped  at  the  Stamp  Office,  as  such  receipts. 
The  defendant   suspecting  the   accuracy  of  the  plaintift's 
statement  or    authority,  the  intended   loan   failed,  and  no 
money  was  raised  by  him.     The  plaintiff  then  claimed  the 
power  of  attorney  and    engraved   scrip  receipts   from  the 
defendant,  which  he  refused  to  deliver  up,   until  the  en- 
graver's bill,  and  the  other  expenses,  had  been  paid.     On 


{z)  Masse,  Droit  Commercial,  t.  i.  p.  199. 
{a)  Afterwards  Lord  Wynford. 
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their  amount  being  tendered,  the  defendant  claimed  a  com- 
mission for  scrip  on  part  of  the  loan,  which  the  plaintiff 
also  offered  to  pay,  provided  the  defendant  would  transfer 
the  scrip  to  him,  on  which  he  claimed  such  commission  ;  but 
none  was  in  fact  ever  raised,  as  the  projected  loan  fell  to  the 
ground  in  the  first  instance.  The  plaintiff  having  again 
formally  demanded  the  above  documents  from  the  defendant, 
who  refused  to  deliver  them  up,  commenced  the  present 
action. 

For  the  defendant,  it  was  submitted,  that  the  whole  of 
the  transaction  was  a  fraud  on  the  part  of  the  plaintiff,  as 
he  had  no  authority  to  negotiate  the  loan  in  question.  And 
his  Lordship  being  of  opinion  that  a  resident  in  this  country 
could  not  enter  into  an  engagement  to  raise  money  by  way 
of  loan,  to  assist  subjects  of  a  foreign  State,  so  as  to  enable 
them  to  prosecute  a  War  against  a  government  in  alliance 
with  our  own,  without  the  licence  of  the  Crown,  the  jury 
accordingly  found  a  verdict  for  the  defendant  (b). 

Afterwards,  a  rule  nisi  was  applied  for  to  set  aside  the 
verdict  of  the  jury ;  that  is  to  say,  the  points  of  law  were 
again  argued  before  Judges  of  the  Court  of  Common 
Pleas. 

Lord  Chief  Justice  Best  then  said  : — "  I  am  of  opinion, 
"  that  the  whole  of  the  transaction  on  which  the  plaintiff* 
"rested  his  claim  to  recover  the  articles  in  question  from 
"  the  defendant  was  bottomed  in  fraud, — the  jury  so  found 
"  at  the  trial, — and  I  am  perfectly  satisfied  with  their  ver- 
"  diet.  I  then  thought  that  it  was  contrary  to  the  Law  of 
"  Nations,  for  persons  residing  in  this  country  to  enter 
"  into  engagements  to  raise  money,  by  way  of  loan,  for  the 
"  purpose  of  supporting  subjects  of  a  foreign  State  in  arms 
"  against  a  government  in  alliance  with  our  own,  and  that 
"  no  right  of  action  could  arise  out  of  such  a  transaction ; 
"  and  I  consequently  suggested  a  nonsuit ;  but  as  it  was 
"  not  insisted  on  by  the  defendant's  counsel,  I  allowed  the 

(h)  Moore's  Common  Pleas  Eeports,  vol.  ix.  p.  586. 
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"  cause  to  proceed.  A  case  in  circumstances  i)recisely 
"  similar  to  the  present,  except  that  a  different  loan  was 
"  proposed  to  be  raised,  was  lately  decided  in  the  Court  of 
"  Chancery,  in  which  the  Lord  Chancellor  entertained  the 
"  same  opinion  as  mya%lf,  and  in  which  he  is  stated  to  have 
"  said,  that  English  Courts  of  Justice  will  not  take  notice 
"  of,  or  afford  any  assistance  to  persons  who  set  about 
"  raising  loans  for  subjects  of  the  King  of  Spain,  to  enable 
"  them  to  prosecute  a  War  against  that  Sovereign ;  or,  at 
"  all  events,  that  such  loans  could  not  be  raised  without 
"  the  licence  of  the  Crown  "  (c).  The  other  Judges  con- 
curred in  this  opinion. 

Yattel,  indeed,  as  he  justified  the  Neutral  in  allowing 
levies  under  certain  circumstances,  consistently  maintains 
that  the  previous  custom  of  a  nation  to  lend  her  money  jus- 
tifies her  in  time  of  War  in  lendino;  it  to  a  belli£:erent :  "  II 
"  en  est  de  meme  de  I'argent  qu'une  nation  aurait  coutume 
"  de  preter  a  usure  "  {d)  ;  and  he  is  so  far  right  that  the 
loan  of  levies  and  money  falls  pretty  much  under  the  same 
principle.  He  proceeds  to  assert,  that  if  a  Neutral  Power 
lends  money  to  one  belligerent,  and  refuses  it  to  another, 
there  is  no  breach  of  Neutrality  ;  because  he  may  lend  it  to 
one  on  the  ground  of  confidence  in  his  financial  condition, 
which  he  may  not  feel  with  respect  to  the  rival  Power.  If, 
indeed,  he  says,  it  appears  that  the  Neutral  does  not  lend  his 
money  for  the  purpose  of  getting  good  interest  for  it,  but 
for  the  purpose  of  attacking  a  belligerent,  then  he  loses  his 
character  of  Neutrality ;  and  so  if  the  troops  were  furnished 
to  an  enemy  at  the  expense  of  the  Neutral,  or  the  money 
lent  without  interest,  the  Neutrality  disappears. 

But  is  not  all  this  a  manifest  frittering  away  of  the  im- 
portant duties  of  the  Neutral  ?  Is  it  to  be  supposed  that 
any  but  the  weakest  belligerent  would  permit  a  Power, 
calling  himself  impartial,  to  supply  his  enemy,  whom  per- 


(c)  Moored  Common  Pleas  Reports,  vol.  ix.  p.  587. 
{d)  Vattel,  I.  iii.  c.  vii.  s.  110. 
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haps  he  would  otherwise  have  vanquished,  with  the  means 
of  recruiting  his  sinking  energies  and  restoring  his  decaying 
powers,  whether  those  means  be  the  succour  of  troops  or 
the  succour  of  money  ?  If  it  be  the  act,  not  of  a  Neutral, 
but  of  an  enemy — 

"to  advise  how  War  may,  best  upheld, 
Move  by  her  two  main  nerves,  iron  and  gold, 
In  all  her  equipage  "  (e), 

it  is,  of  course,  still  more  the  act  of  an  enemy  to  furnish 
either  of  these  nerves. 

Nevertheless  States  have  agreed,  as  will  be  more  fully 
noticed  hereafter,  to  draw  a  distinction  which  is,  perhaps, 
fine,  between  acts  of  the  subject  and  acts  of  the  Government 
in  this  matter  of  contributins^  to  the  streno^th  of  a  belli^rerent. 
The  United  States  of  America  hold,  as  has  been  shown  (f), 
the  doctrine  that  a  Neutral  subject  may  not  only  send  contra- 
band of  war,  subject  to  the  risk  of  capture,  to  a  belligerent, 
but  a  Neutral  may  build  and  fully  arm  a  ship  and  provide 
her  with  stores  in  his  own  market,  or  send  her  to  be  equipped 
under  the  flag  and  papers  of  his  own  country,  with  a  crew 
not  larger  than  is  proper  for  her  navigation,  taking  the 
chance  of  capture,  if  his  intention  be  only  to  propose  an 
article  of  contraband  merchandise  for  the  belligerent,  and 
not  to  fit  out  a  vessel  to  cruise,  directly  or  indirectly,  from 
the  Neutral  port,  against  a  friendly  State.  This  latter  act 
they  hold  their  Government  is  bound  to  prevent,  but  not 
the  former.  It  remains  to  be  seen  how  this  doctrine  can  be 
maintained  after  the  Treaty  of  Washington.  The  muni- 
cipal law  of  some  States  renders  it  unlawful  for  a  merchant's 
ship  to  take  contraband  as  cargo.  This  subject  of  contra- 
band will  be  more  fully  considered  in  a  later  chapter. 

CLI.  A.  It  seems  proper  in  this  place  to  take  some  notice 
of  the  questions  of  International  law  which  grew  out  of  the 
Treaty  of  Washington  (1871 ). 

(e)  Milton^ s  Sonnet  to  Sir  Henry  Vane  theYounger. 

(/)  Vol.  i.  §  cccxcii.A.  note  (m). 

The  Santisima  Trinidad,  7  Wheaton^s  Eep.  340. 
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In  the  preface  to  the  second  volume  of  this  work  I  made 
some  mention  of  that  Treaty.  It  had  for  its  object  tiie 
adjustment,  by  arbitration,  of  certain  disputes  between 
England  and  the  United  States  of  America.  The  Treaty 
recited  three  rules  of  International  law  which  were  to  be 
binding  upon  the  arbitrators  ;  namely, — 

"  A  Neutral  Government  is  bound, 

"  First.  To  use  due  diligence  to  prevent  the  fitting  out, 
"  arming,  or  equipping,  within  its  jurisdiction,  of  any  vessel 
**  which  it  has  reasonable  ground  to  believe  is  intended  to 
"  cruise  or  carry  on  war  against  a  Power  with  which  it  is 
"  at  peace ;  and  also  to  use  like  diligence  to  prevent  the 
"  departure,  from  its  jurisdiction,  of  any  vessel  intended  to 
*'  cruise  or  carry  on  war  as  above,  such  vessel  having  been 
*^  specially  adapted,  in  whole  or  in  part,  within  such  juris- 
"  diction,  to  warlike  use. 

"  Secondly.  Not  to  permit  or  suffer  either  belligerent  to 
"  make  use  of  its  ports  or  waters  as  the  base  of  naval 
"  operations  against  the  other,  or  for  the  purpose  of  the 
"  renewal  or  augmentation  of  military  supplies  or  arms,  or 
"  the  recruitment  of  men. 

"  Thirdly.  To  exercise  due  diligence  in  its  waters,  and 
"  as  to  all  persons  within  its  jurisdiction,  to  prevent  any 
"  violation  of  the  foregoing  obligations  and  duties." 

Nevertheless,  the  British  plenipotentiaries  are  ordered  to 
"  declare  that  Her  Majesty's  Government  cannot  assent 
*'  to  the  foregoing  rules  as  a  statement  of  principles  of 
"  International  law  which  were  in  force  at  the  time  when 
"  the  claims  mentioned  in  Article  I.  arose,  but  that  Her 
*'  Majesty's  Government,  in  order  to  evince  its  desire 
"  of  strengthening  the  friendly  relations  between  the  two 
*'  countries,  and  of  making  satisfactory  provision  for  the 
"  future,  agrees  that  in  deciding  the  questions  between  the 
"  two  countries  arising  out  of  those  claims,  the  arbitrators 
"  should  assume  that  Her  Majesty's  Government  had  under- 
"  taken  to  act  upon  the  principles  set  forth  in  these  rules." 

Then  follows  this  important  stipulation  : — 
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"  And  the  Hio-h  Contractiiio;  Parties  a<i^ree  to  observe 
"  these  rules  as  between  themselves  in  future,  and  to  brinir 
"  them  to  the  knowledge  of  other  Maritime  Powers,  and  to 
"invite  them  to  accede  to  them  "  (g). 

It  must  be  considered,  therefore,  as  a  fact,  that  even 
these  rules  are  not  at  present  supposed  to  be  universally 
acknowledged.  Upon  the  other  extraordinary  fact  of  their 
retrospective  application,  by  the  consent  of  England,  to  the 
case  submitted  to  the  arbitrators,  I  have  already  commented. 
But  these  are  the  points  which  ic  is  most  important  to  keep 
steadily  in  view,  wherever  the  international  authority  of 
the  Geneva  arbitration  be  referred  to. 

"  With  these  rules  before  it "  (Lord  Chief  Justice  Cockburn 
says,  in  his  reasons  for  dissenting  from  the  award),  "  the 
*'  Tribunal  is  directed  to  determine,  as  to  each  vessel, 
"  whether  Great  Britain  has,  by  any  act  or  omission,  failed 
"  to  fulfil  any  of  the  duties  set  forth  in  such  rules,  or 
"  recognised  by  the  principles  of  International  law  not 
"  inconsistent  with  such  rules. 

"  The  effect  of  this  part  of  the  Treaty  is  to  place  this 
"  Tribunal  in  a  position  of  some  difficulty.  Every  obliga- 
"  tion,  for  the  non-fulfilment  of  which  redress  can  be  claimed, 
"  presupposes  a  prior  existing  law,  by  which  a  right  has 
"  been  created  on  the  one  side  and  a  corresjwnding  obliga- 
"  tion  on  the  other.  But  here  we  have  to  deal  with  obli- 
"  gations  assumed  to  have  existed  prior  to  the  Treaty,  yet 
"  arising  out  of  a  supposed  law  created  for  the  first  time  by 
"  the  Treaty.  For  we  have  the  one  party  denying  the 
"  prior  existence  of  the  rules  to  which  it  now  consents  to 
"  submit  as  the  measure  of  its  past  obligations,  while  the 
"  other  virtually  admits  the  same  thing,  for  it  '  agrees  to 
"  '  observe  the  rules  as  between  itself  and  Great  Britain  in 
"  '  future,  and  to  brinof  them  to  the  knowledsje  of  other 
"  '  maritime  Powers,  and  to  invite  them  to  accede  to  them,' 
"  all  of  which  would  plainly   be   superfluous    and  vain  if 

-    (g)   Vide  post. 
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these  rules  already  formed  part  of  the  existing  law  recog- 
nised as  obtainin^y  amono-  nations. 

"  It  is,  I  cannot  but  think,  to  be  regretted  that  the  whole 
subject-matter  of  this  great  contest,  in  respect  of  law  as 
well  as  of  fiict,  was  not  left  open  to  us,  to  be  decided 
according  to  the  true  principles  and  rules  of  Interna- 
tional law  in  force  and  binding  among  nations,  and  the 
duties  and  obligations  arising  out  of  them,  at  the  time 
when  these  alleged  causes  of  complaint  are  said  to  have 
arisen. 

^'  From  the  history  of  the  Treaty  of  Washington,  we 
know  that  it  was  proposed  by  the  British  Commissioners 
to  submit  the  entire  question,  both  as  to  law  and  fact,  to 
arbitration  ;  but  the  Commissioners  of  the  United  States 
refused  to  '  consent  to  submit  the  question  of  the  liability 
'  of  Great  Britain  to  arbitration  unless  the  principles  which 
'  should  govern  the  arbitrators  in  the  consideration  of  the 
^  facts  could  be  first  agreed  upon.'  In  vain  the  British 
Commissioners  replied  that  they  '  should  be  willing  to 
'  consider  what  principles  should  be  adopted  for  observance 
'in  future,  but  that  they  were  of  opinion  that  the  best 
'  mode  of  conductino;  an  arbitration  was  to  submit  the 
'facts  to  the  arbitrator,  and  leave  him  free  to  decide 
'  upon  them  after  hearing  such  arguments  as  might  be 
^necessary.'  The  American  Commissioners  replied  that 
they  should  be  willing  to  consider  what  principles  should 
be  laid  down  for  observance  in  similar  cases  in  future,  but 
only  with  the  understanding  that  '  any  principles  which 
'  should  be  agreed  upon  should  be  held  to  be  applicable 
'  to  the  facts  in  respect  to  the  Alabama  claims.'  The 
British  Commissioners  and  Government  gave  way,  pos- 
sibly without  fully  appreciating  the  extent  to  which  the 
principles,  of  which  they  were  thus  admitting  the  appli- 
cation, would  be  attempted  to  be  carried  in  fixing  them 
with  liability." 

We  have  now  to  consider  the  decision  of  the  arbitrators : 
as  introductory  to  which  should  be  mentioned  the — 
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"Protocol  No.  XXXII. 

"  Rpxord  of  the  Proceedings  of  the  Tribunal  of  Arbitration 
at  the  Thirty-second  Conference,  held  at  Geneva^  in 
Switzerland,  on  the  \^th  of  September,  1872. 

"  The  Conference  was  held  with  open  doors,  pursuant  to 
adjournment.  All  the  arbitrators  and  the  agents  of  the  two 
Governments  were  present. 

"  The  Protocol  of  the  last  Conference  was  read  and 
approved,  and  was  signed  bj  the  President  and  Secretary 
of  the  Tribunal. 

*'  The  President  then  presented  the  decision  of  the  Tribu- 
nal on  the  question  of  the  Alabama  claims,  and  directed  the 
Secretary  to  read  it,  which  was  done,  and  the  decision  was 
signed  by  Mr.  Charles  Francis  Adams,  Count  Frederic 
Sclopis,  M.  Jacques  Staempfli,  and  Viscount  d'ltajuba, 
arbitrators,  in  the  presence  of  the  agents  of  the  two  Govern- 
ments. 

"  A  copy  of  the  decision  thus  signed,  was  delivered  to  each 
of  the  Agents  of  the  two  Governments  respectively,  and 
the  Tribunal  decided  to  have  a  third  copy  placed  upon 
record ;  they  further  decided  that  the  decision  should  be 
printed  and  annexed  to  the  present  Protocol. 

"  Sir  Alexander  Cockburn,  as  one  of  the  Arbitrators, 
having  declined  to  assent  to  the  Decision,  stated  the  grounds 
of  his  own  decision,  which  the  Tribunal  ordered  to  be 
recorded  as  an  Annex  to  the  present  Protocol. 

**  The  Tribunal  resolved  to  request  the  Council  of  State  at 
Geneva  to  receive  the  archives  of  the  Tribunal  and  to  place 
them  among  its  own  archives. 

"  The  President,  Count  Sclopis,  then  directed  the  Secre- 
tary to  make  up  the  record  of  the  proceedings  of  the  Tri- 
bunal at  this  XXXIInd  and  last  Conference,  as  far  as 
completed ;  which  was  done,  and  the  record,  having  been 
read  and  approved,  Avas  signed  by  the  President  and  Secre- 
tary of  the  Tribunal  and  the  Agents  of  the  two  Govern- 
ments. 
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"  Thereupon  the  President  declared  the  labours  of  the 
Arbitrators  to  be  finished  and  the  Tribunal  to  be  dissolved. 
(Signed)         "  Frederic  Sclopis. 
"  Tenterden. 
''J.  C.  Bancroft  Davis. 
"  Alex.  Favrot,  Secretary. 

^^  Decision  and  Award  made  hij  the  Tribunal  of  Arbitration 
constituted  by  virtue  of  the  \st  Article  of  the  Treaty 
concluded  at  Washington  the  8th  of  May,  1871,  between 
Her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  the  United  States  of 
America, 

"  Her  Britannic  Majesty  and  the  United  States  of  America 
having  agreed  by  Article  I.  of  the  Treaty  concluded  and 
signed  at  Washington  the  8th  of  May,  1871,  to  refer  all 
the  claims,  '  generlcally  known  as  the  Alabama  claims,'  to 
a  Tribunal  of  Arbitration  to  be  composed  of  five  Arbi- 
trator^, named — 

*'  One  by  Her  Britannic  Majesty,  one  by  the  President  of 
the  United  States,  one  by  His  Majesty  the  King  of  Italy, 
one  by  the  President  of  the  Swiss  Confederation,  one  by 
His  Majesty  the  Emperor  of  Brazil ; 

"  And  Her  Britannic  Majesty,  the  President  of  the  United 
States,  His  Majesty  the  King  of  Italy,  the  President  of  the 
Swiss  Confederation,  and-  His  Majesty  the  Emperor  of 
Brazil,  having  respectively  named  their  Arbitrators,  to 
wit: 

"  Her  Britannic  Majesty,  Sir  Alexander  James  Edmund 
Cockburn,  Baronet,  a  Member  of  Her  Majesty's  Privy 
Council,  Lord  Chief  Justice  of  England  ; 

"  The  President  of  the  United  States,  Charles  Francis 
Adams,  Esquire ; 

"  His  Majesty  the  King  of  Italy,  His  Excellency  Count 
Frederic  Sclopis,  of  Salerno,  a  Knight  of  the  Order  of 
the  Annunciatn,  Minister  of  State,  Senator  of  the  Kingdom 
of  Italy  ; 
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"  The  President  of  the  Swiss  Confederation,  M.  Jacques 
Staempfli ; 

"His  Majesty  the  Emperor  of  Brazil,  His  Excellency 
Marcos  Antonio  d'Araujo,  Viscount  d'ltajuba,  a  Grandee 
of  the  Empire  of  Brazil,  Member  of  the  Council  of  His 
Majesty  the  Emperor  of  Brazil,  and  his  Envoy  Extraor- 
dinary and  Mini^^ter  Plenipotentiary  in  France. 

''  And  the  five  Arbitrators  above  named  having  assembled 
at  Geneva  (in  Switzerland)  in  one  of  the  Chambers  of  the 
H6tel-de-Ville  on  the  loth  of  December,  1871,  in  con- 
f)rmity  with  the  terms  of  the  2nd  Article  of  the  Treaty  of 
Washington,  of  the  8th  of  May  of  that  year,  and  having 
proceeded  to  the  inspection  and  verification  of  their  respec- 
tive powers,  which  were  found  duly  authenticated,  the 
Tribunal  of  Arbitration  was  declared  duly  organised. 

"  The  Agents  named  by  each  of  the  High  Contracting 
Parties,  by  virtue  of  the  same  Article  II.,  to  wit, — 

"  For  Her  Britannic  Majesty,  Charles  Stuart  Aubrey, 
Lord  Tenterden,  a  Peer  of  the  United  Kingdom,  Com- 
panion of  the  Most  Honourable  Order  of  the  Bath,  Assis- 
tant Under-Secretary  of  State  for  Foreign  Affairs ; 

"  And  for  the  United  States  of  America,  John  C.  Ban- 
croft Davis,  Esquire  ; 

whose  powers  were  found  likewise  duly  authenticated, 
then  delivered  to  each  of  the  Arbitrators  the  printed  Case 
prepared  by  each  of  the  two  Parties,  accompanied  by  the 
documents,  the  official  correspondence,  and  other  evidence 
on  which  each  relied,  in  conformity  with  the  terms  of  the 
3rd  Article  of  the  said  Treaty. 

"  In  virtue  of  the  decision  made  by  the  Tribunal  at  its 
first  session,  the  Counter-case  and  additional  documents, 
correspondence,  and  evidence,  referred  to  in  Article  IV.  of 
the  said  Treaty,  were  delivered  by  the  respective  Agents  of 
the  two  Parties  to  the  Secretary  of  the  Tribunal  on  the  15th 
of  April,  1872,  at  the  Chamber  of  Conference,  at  the  Hotel- 
de-Ville  of  Geneva. 

"  The  Tribunal,  in  accordance  with  the  vote  of  adjournment 
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passed  at  their  second  session,  held  on  the  16th  December, 
1871,  re-assembled  at  Geneva  on  the  15th  of  June,  1872  ; 
and  the  Agent  of  each  of  the  Parties  duly  delivered  to 
each  of  the  Arbitrators  and  to  the  Agent  of  the  other 
Party  the  printed  Argument  referred  to  in  Article  IV.  of 
the  said  Treaty. 

"  The  Tribunal  having  since  fully  taken  into  their  considera- 
tion the  Treaty,  and  also  the  Cases,  Counter-cases,  docu- 
ments, evidence,  and  Arguments,  and  likewise  all  other  com- 
munications made  to  them  by  the  two  Parties  during  tlie 
progress  of  their  sittings,  and  having  impartially  and  care- 
fully examined  the  same,  has  arrived  at  the  decision 
embodied  in  the  present  Award  : 

"  Whereas,  having  regard  to  the  6th  and  7th  Articles  of 
the  said  Treaty,  the  Arbitrators  are  bound  under  the  terms 
of  the  said  6th  Article,  '  in  deciding  the  matters  submitted 
'  to  them,  to  be  governed  by  the  three  Rules  therein 
'specified,  and  by  such  principles  of  International  LaAv,  not 
*  inconsistent  therewith,  as  the  Arbitrators  shall  determine 
'  to  have  been  applicable  to  the  case ; 

"  And  whereas  the  '  due  diligence  '  referred  to  in  the  first 
and  third  of  the  said  rules  ought  to  be  exercised  by  Neutral 
Governments  in  exact  proportion  to  the  risks  to  which 
either  of  the  belligerents  may  be  exposed,  from  a  failure  to 
fulfil  the  obligations  of  Neutrality  on  their  part ; 

"  And  whereas  the  circumstances  out  of  which  the  facts 
constituting  the  subject-matter  of  the  present  controversy, 
arose,  Avere  of  a  nature  to  call  for  the  exercise  on  the  part 
of  Her  Britannic  Majesty's  Government  of  all  possible  soli- 
citude for  the  observance  of  the  rights  and  duties  involved 
in  the  Proclamation  of  Neutrality  issued  by  Her  Majesty 
on  the  13th  day  of  May,  1861  ; 

"  And  whereas  the  effects  of  a  violation  of  Neutrality  com- 
mitted by  means  of  the  construction,  equipment,  and  arma- 
ment of  a  vessel  are  not  done  away  with  by  any  commission 
which  the  Government  of  the  belligerent  Power,  benefited 
by  the  violation  of  Neutrality,  may  afterwards  have  granted 

VOL.    III.  s 
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to  that  vessel :  and  the  ultimate  step,  by  which  the  offence 
is  completed,  cannot  be  admissible  as  a  ground  for  the 
absolution  of  the  offender,  nor  can  the  consummation  of  his 
fraud  become  the  means  of  establishing  his  innocence  ; 

"  And  whereas  the  privilege  of  exterritoriality  accorded  to 
vessels  of  war  has  been  admitted  into  the  law  of  nations, 
not  as  an  absolute  right,  but  solely  as  a  proceeding  founded 
on  the  principle  of  courtesy  and  mutual  deference  between 
different  nations,  and  therefore  can  never  be  appealed  to  for 
the  protection  of  acts  done  in  violation  of  neutrality ; 

"  And  whereas  the  absence  of  a  previous  notice  cannot  be 
regarded  as  a  failure  in  any  consideration  required  by  the 
law  of  nations,  in  those  cases  in  which  a  vessel  carries  with 
it  its  own  condemnation  ; 

"  And  whereas,  in  order  to  impart  to  any  supplies  of  coal 
a  character  inconsistent  with  the  second  Rule,  prohibiting 
the  use  of  Neutral  ports  or  waters,  as  a  base  of  naval  opera- 
tions for  a  belligerent,  it  is  necessary  that  the  said  supplies 
should  be  connected  with  special  circumstances  of  time,  of 
persons,  or  of  place,  which  may  combine  to  give  them  such 
character ; 

"  And  whereas,  with  respect  to  the  vessel  called  the 
Alabama,  it  clearly  results  from  all  the  facts  relative  to  the 
construction  of  the  ship  at  first  designated  by  the  Number 
290  in  the  port  of  Liverpool,  and  its  equipment  and  arma- 
ment in  the  vicinity  of  Terceira  through  the  agency  of  the 
vessels  called  the  Agrippina  and  the  Bahama,  despatched 
from  Great  Britain  to  that  end,  that  the  British  Government 
failed  to  use  due  diligence  in  the  performance  of  its  Neutral 
obligations  :  and  especially  that  it  omitted,  notwithstanding 
the  warnings  and  official  representations  made  by  the  diplo- 
matic agents  of  the  United  States  during  the  construction 
of  the  said  Number  290,  to  take  in  due  time  any  effective 
measures  of  prevention,  and  that  those  orders  which  it  did 
give  at  last,  for  the  detention  of  the  vessel,  were  issued  so 
late  that  their  execution  was  not  practicable ; 

"  And  whereas,  after  the  escape  of  that  vessel,  the  measures 
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taken  for  its  pursuit  and  arrest  were  so  imperfect  as  to  lead 
to  no  result,  and  therefore  cannot  be  considered  sufficient 
to  release  Great  Britain  from  the  responsibility  already 
incurred ; 

"  And  whereas,  in  despite  of  the  violations  of  the  Neutrality 
of  Great  Britain  committed  by  the  '  290,'  this  same  vessel, 
later  known  as  the  Confederate  cruiser  Alabama,  was  on 
several  occasions  freely  admitted  into  the  ports  of  Colonies 
of  Great  Britain,  instead  of  being  proceeded  against  as  it 
ought  to  have  been  in  any  and  exery  port  within  British 
jurisdiction  in  which  it  might  have  been  found; 

"  And  whereas  the  Government  of  Her  Britannic  Majesty 
cannot  justify  itself  for  a  failure  in  due  diligence  on  the 
plea  of  the  insufficiency  of  the  legal  means  of  action  which 
it  possessed : 

"  Four  of  the  Arbitrators  for  the  reasons  above  assigned, 
and  the  fifth  for  reasons  separately  assigned  by  him, 

"  Are  of  opinion — 

"  That  Great  Britain  has  in  this  case  failed,  by  omission, 
to  fulfil  the  duties  prescribed  in  the  first  and  the  third  of 
the  Rules  established  by  the  6th  Article  of  the  Treaty  of 
Washington. 

"  And  whereas,  with  respect  to  the  vessel  called  the 
Florida,  it  results  from  all  the  facts  relative  to  the  construc- 
tion of  the  Oreto  in  the  port  of  Liverpool,  and  to  its  issue 
therefrom,  which  facts  failed  to  induce  the  authorities  in 
Great  Britain  to  resort  to  measures  adequate  to  prevent  the 
violation  of  the  Neutrality  of  that  nation,  notwithstanding 
the  warnings  and  repeated  representations  of  the  Agents  of 
the  United  States,  that  Her  Majesty's  Government  has 
failed  to  use  due  diligence  to  fulfil  the  duties  of  Neutrality  ; 

"  And  whereas  it  likewise  results  from  all  the  facts  rela- 
tive to  the  stay  of  the  Oreto  at  Nassau,  to  her  issue  from 
that  port,  to  her  enlistment  of  men,  to  her  supplies,  and  to 
her  armament,  with  the  co-operation  of  the  British  vessel 
Prince  Alfred,  at  Green  Cay,  that  there  was  negligence  on 
the  part  of  the  British  Colonial  authorities  ; 
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"  And  whereas,  notwithstandino-  the  violation  of  the 
Neutrality  of  Great  Britain  committed  by  the  Oreto,  this 
same  vessel,  later  known  as  the  Confederate  cruiser  Florida, 
was  nevertheless  on  several  occasions  freely  admitted  into 
the  ports  of  British  Colonies  ; 

"  And  whereas  the  judicial  acquittal  of  the  Oreto  at 
Nassau  cannot  relieve  Great  Britain  from  the  responsibility 
incurred  by  her  under  the  principles  of  International  Law  ; 
nor  can  the  fact  of  the  entry  of  the  Florida  into  the  Con- 
federate port  of  Mobile,  and  of  its  stay  there  during  four 
months,  extinguish  the  responsibility  previously  to  that  time 
incurred  by  Great  Britain  : 

*'  For  these  reasons, 

"  The  Tribunal,  by  a  majority  of  four  voices  to  one,  is  of 
opinion — 

"  That  Great  Britain  has  in  this  case  failed,  by  omission, 
to  fulfil  the  duties  prescribed  in  the  first,  in  the  second,  and 
in  the  third  of  the  Bules  established  by  Article  VI.  of  the 
Treaty  of  Washington. 

"  And  whereas,  with  respect  to  the  vessel  called  the 
Shenandoah,  it  results  from  all  the  facts  relative  to  the  de- 
parture from  London  of  the  merchant-vessel  the  Sea  King, 
and  to  the  transformation  of  that  ship  into  a  Confederate 
cruiser  under  the  name  of  the  Shenandoah,  near  the  Island 
of  Madeira,  that  the  Government  of  Her  Britannic 
Majesty  is  not  chargeable  with  any  failure,  down  to  that 
date,  in  the  use  of  due  diligence  to  fulfil  the  duties  of  Neu- 
trality ; 

"  But  whereas  it  results  from  all  the  facts  connected 
with  the  stay  of  the  Shenandoah  at  Melbourne,  and 
especially  with  the  augmentation  which  the  British  Govern- 
ment itself  admits  to  have  been  clandestinely  effected  of  her 
force,  by  the  enlistment  of  men  within  that  port,  that 
there  was  negligence  on  the  part  of  the  authorities  at  that 
place  : 

"  For  these  reasons, 

"  The  Tribunal  is  unanimously  of  opinion — 
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"  That  Great  Britain  has  not  failed,  by  any  act  or 
omission,  to  fulfil  any  of  the  duties  prescribed  by  the  three 
Rules  of  Article  VI.  in  the  Treaty  of  Washington,  or  by 
the  principles  of  International  Law  not  inconsistent  therewith, 
in  respect  to  the  vessel  called  the  Shenandoah,  during  the 
period  of  time  anterior  to  her  entry  into  the  port  of  Mel- 
bourne ; 

"  And,  by  a  majority  of  three  to  two  voices,  the  Tribunal 
decides  that  Great  Britain  has  failed,  by  omission,  to  fulfil 
the  duties  prescribed  by  the  second  and  third  of  the  Rules 
aforesaid,  in  the  case  of  this  same  vessel,  from  and  after  her 
entry  into  Hobson's  Bay,  and  is  therefore  responsible  for  all 
acts  committed  by  that  vessel  after  her  departure  from 
Melbourne,  on  the  I8th  day  of  February,  1865. 

"  And  so  far  as  relates  to  the  vessels  called — 

"  The  Tuscaloosa 

"  (Tender  to  the  Alabama), 

"  The  Clarence, 

"  The  Tacony,  and 

"  The  Archer 

"  (Tenders  to  the  Florida), 

*'  The  Tribunal  is  unanimously  of  opinion — 

"  That  such  tenders  or  auxiliary  vessels  being  properly 
regarded  as  accessories  must  necessarily  follow  the  lot  of 
their  principals,  and  be  submitted  to  the  same  decision  which 
applies  to  them  respectively. 

"  And  so  far  as  relates  to  the  vessel  called  Retribution, 

"  The  Tribunal,  by  a  majority  of  three  to  two  voices,  is 
of  opinion — 

"  That  Great  Britain  has  not  failed  by  any  act  or 
omission  to  fulfil  any  of  the  duties  prescribed  by  the  three 
Rules  of  Article  VI.  in  the  Treaty  of  Washington,  or  by 
the  principles  of  International  Law  not  inconsistent  therewith. 

"  And  so  far  as  relates  to  the  vessels  called — 

"  The  Georgia, 

"  The  Sumter, 

''  The  Nashville. 
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"  The  TdUakassee^  and 

"  The  Cfiickam.auga,  respectively, 

"  The  Tribunal  is  unanimously  of  opinion — 

"  That  Great  Britain  has  not  failed,  by  any  act  or 
omission,  to  fulfil  any  of  the  duties  prescribed  by  the  three 
Kules  of  Article  VI.  in  the  Treaty  of  Washington,  or  by 
the  principles  of  International  law  not  inconsistent  there- 
with. 

"  And  so  far  as  relates  to  the  vessels  called — 

"  The  Sallie, 

"  The  Jefferson  Davis, 

"  The  Music, 

"  The  Boston,  and 

"  The  V.  H.  Joy,  res})ectively, 

"  The  Tribunal  is  unanimously  of  opinion— 

*'  That  they  ought  to  be  excluded  from  consideration  for 
want  of  evidence. 

"  And  whereas,  so  far  as  relates  to  the  particulars  of  the 
indemnity  claimed  by  the  United  States,  the  costs  of  pursuit 
of  the  Confederate  cruisers  are  not,  in  the  judgment  of  the 
Tribunal,  properly  distinguishable  from  the  general  expenses 
of  the  War  carried  on  by  the  United  States  : 

"  The  Tribunal  is,  therefore,  of  opinion,  by  a  majority  of 
three  to  two  voices — 

"  That  there  is  no  ground  for  awardinoj  to  the  United 
States  any  sum  by  way  of  indemnity  under  this  head. 

"  And  whereas  prospective  earnings  cannot  properly  be 
made  the  subject  of  compensation,  inasmuch  as  they  depend 
in  their  nature  upon  future  and  uncertain  contingencies  : 

"  The  Tribunal  is  unanimously  of  opinion — 

"  That  there  is  no  ground  for  awarding  to  the  United 
States  any  sum  by  way  of  indemnity  under  this  head. 

"  And  whereas,  in  order  to  arrive  at  an  equitable  com- 
pensation for  the  damages  which  have  been  sustained,  it  is 
necessary  to  set  aside  all  double  claims  for  the  same  losses, 
and  all  claims  for  '  gross  freights,'  so  far  as  they  exceed 
'  nett  freights  ; ' 
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"  And  whereas  it  is  just  and  reasonable  to  allow  interest 
at  a  reasonable  rate  : 

"  And  wliereas,  in  accordance  with  the  spirit  and  letter 
of  the  Treaty  of  Washington,  it  is  preferable  to  adopt  the 
form  of  adjudication  of  a  sum  in  gross,  rather  than  to  refer 
the  subject  of  compensation  for  further  discussion  and 
deliberation  to  a  Board  of  Assessors,  as  provided  by  Article 
X.  of  the  said  Treaty  : 

"  The  Tribunal,  making  use  of  the  authority  conferred 
upon  it  by  Article  VII.  of  the  said  Treaty,  by  a  majority 
of  four  voices  to  one,  awards  to  the  United  States  a  sum  of 
15,500,000  dollars  in  gold  as  the  indemnity  to  be  paid  by 
Great  Britain  to  the  United  States  for  the  satisfaction  of 
all  the  claims  referred  to  the  consideration  of  the  Tribunal, 
conformably  to  the  provisions  contained  in  Article  VII.  of 
the  aforesaid  Treaty. 

"  And,  in  accordance  with  the  terms  of  Article  XL  of 
the  said  Treaty,  the  Tribunal  declares  that  ^  all  the  claims 
'  referred  to  in  the  Treaty  as  submitted  to  the  Tribunal  are 
'  hereby  fully,  perfectly,  and  finally  settled.' 

"  Furthermore  it  declares,  that  '  each  and  every  one  of 
'  the  said  claims,  whether  the  same  may  or  may  not  have 
'  been  presented  to  the  notice  of,  or  made,  preferred,  or  laid 

*  before  the   Tribunal,  shall  henceforth  be  considered  and 

*  treated  as  finally  settled,  barred,  and  inadmissible.' 

"  In  testimony  whereof  this  present  Decision  and  Award 
has  been  made  in  duplicate,  and  signed  by  the  Arbitrators 
who  have  given  their  assent  thereto,  the  whole  being  in 
exact  conformity  with  the  provisions  of  Article  VII.  of  the 
said  Treaty  of  Washington. 

*'  Made  and  concluded  at  the  Hotel  de  Ville  of  Geneva, 
in  Switzerland,  the  14th  day  of  the  month  of  September,  in 
the  year  of  our  Lord,  1872. 

(Signed)  *'  C.  F.  Adams. 

"  Frederic  Sclopis. 
''  Staempfli. 

"  VlCOMTE  d'ItAJUBA." 
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It  is  necessary  to  make  a  few  observations  uj)on  this 
decision,  not  of  course  with  respect  to  the  facts,  which,  it 
must  be  presumed,  were  accurately  ascertained,  but  with 
respect  to  the  application  of  the  law  to  them. 

It  appears  that  both  the  suitors  and  the  judges  were 
obliged  to  travel  beyond  the  three  principles  laid  down  in 
the  Treaty,  though  it  seems  to  me  clear  that  the  retro- 
active and  yet  binding  authority  of  these  principles  must 
have  greatly  embarrassed  the  application  of  the  prin- 
ciples of  International  Law  :  for  instance,  the  interpre- 
tation of  the  expression  "  due  diligence,"  the  most  material 
term  perhaps  of  the  whole  Treaty,  required  elucidation 
from  general  principles  of  the  law.  It  would  be  a  fair 
inference  from  the  document,  that  the  necessity  of  such  an 
elucidation  pressed  upon  the  mind  of  one  of  the  Arbitrators, 
Count  Sclopis,  while  it  certainly  produced  an  argument 
from  another  Arbitrator,  the  Lord  Chief  Justice  of  England, 
as  powerful  as  the  hampering  effect  of  the  three  admitted 
principles  would  allow. 

"  If,  however,"  the  Lord  Chief  Justice  says,  "  the  dif- 
"  ferences  which  have  unhappily  arisen  between  the  United 
"  States  and  Great  Britain  were  to  be  determined,  not  accord- 
"  ing  to  the  rules  of  International  Law,  which  the  Arbitrators 
"  to  be  agreed  on  should  determine  to  be  applicable  to  the 
"  case,  but  according  to  rules  to  be  settled  by  the  Contending 
"  Parties  themselves,  then  I  cannot  but  wish  that  the  framers 
"  of  this  Treaty  had  been  able  to  accomplish  the  difficult 
"  task,  now  left  to  us,  of  defining  more  precisely  what  is 
"  meant  by  the  vague  and  uncertain  term  '  due  diligence/ 
"  and  had  also  set  forth  the  further  '  principles  of  Interna- 
"  tional  Law,  not  inconsistent  with  the  rules  laid  down,'  to 
"  which  reference  is  made  as  possibly  affecting  the  liability 
"  of  Great  Britain. 

"  To  some  of  the  heads  of  complaint  hereinbefore  referred 
"  to,  this  observation  does  not  indeed  apply.  Whether  ves- 
"  sels,  which  might  originally  have  been  seized,  should  have 
*•  been  so  dealt  with  when  they  re-entered  British  ports,  or 
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'  whether  they  were  protected  by  the  commissions  they  had 
'  in  the  meanwhile  received  from  the  Confederate  Govern- 
^  ment ;  whether  Confederate  ships  of  war  were  permitted 
'to  make  British  ports  the  base  of  naval  operations  against 
'  the  United  States ;  whether  the  accommodation  afforded 
'  to  them  in  British  ports  constituted  a  violation  of  neu- 
'  trality,  for  which  Great  Britain  can  be  held  liable,  are 
'  questions  which  are  left  to  be  decided  and  must  be 
'  decided  accordins;  to  the  rules  of  International  Law  alone. 

"  But  when  we  have  to  deal  with  the  far  more  important 
'  question  of  the  liability  of  Great  Britain  by  reason  of  the 
'  omission  to  use  '  due  diligence  '  to  prevent  the  equipment 
'  of  vessels  of  war  in  her  ports,  as  required  by  the  Treaty, 
'  we  find  nothing  in  the  Treaty  to  direct  us  as  to  the  meaning 
'  of  that  term,  especially  as  regards  the  degree  of  diligence 
'  which  is  to  be  understood  to  be  required  by  it. 

"  Left  in  this  difficulty,  we  must  endeavour  to  determine 
'  for  ourselves  the  extent  and  meaning  of  the  '  due  diligence  ' 
'  by  which  we  are  to  test  the  alleged  shortcomings  of  the 
'  Government  of  Great  Britain.  For  it  is  plain  that  the 
'  standard  of '  due  dilio-ence  '  ou2;ht  not  to  be  left  to  the 
'  unguided  discretion  of  each  individual  Arbitrator.  The 
'municipal  law  of  every  country,  wherever  diligence  is 
'  required  by  the  law,  whether  in  respect  of  obligations 
'  arising  out  of  contract,  or  in  regard  to  the  due  care  which 
'  every  one  is  bound  to  exercise  to  avoid  doing  harm  to  the 
'  persons  or  property  of  others, — ne  alienum  Icedat, — pre- 
'  scribes  some  standard  by  which  the  necessary  degree  of 
'  diligence  may  be  tested. 

"  Dealing  here  with  a  matter  appertaining  to  law,  it  is  to 
'juridical  science  that  we  must  look  for  a  solution  of  the 
'  difficulty.  And  since  we  have  to  deal  with  a  question  of 
'  International  Law,  although,  it  is  true,  of  an  exceptional 
'  character,  it  seems  to  me  that  it  will  be  highly  useful  to 
'  endeavour  to  form  a  clear  view  of  the  reciprocal  rights  and 
'  duties  between  belligerents  and  neutrals,  created  by  Inter- 
'  national  Law  generally,  and  of  the  diligence  necessary  to 
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"  satisfy  the  obligations  which  that  hiw  imposes.  I  cannot 
"  concur  with  M.  Staempfli,  that,  because  the  practice  of 
"nations  has  at  times  undergone  great  changes,  and  the 
"  views  of  jurists  on  points  of  International  Law  have 
"  often  been  and  still  are  conflicting,  therefore  there  is 
"  no  such  thing  as  International  Law,  and  that,  conse- 
"  quently,  we  are  to  proceed  independently  of  any  such 
"  law- — for  such  is  the  effect  of  his  reasoning,  if  I  under- 
"  stand  it  rightly — according  to  some  intuitive  perception 
"  of  right  and  wrong,  or  speculative  notions  of  what 
"  the  rules  as  to  the  duties  of  neutrals  ought  to  be.  It 
"  seems  to  me  that  when  we  shall  have  ascertained  the 
"  extent  to  which  a  neutral  State  is  responsible,  according 
"  to  the  general  Law  of  Nations,  for  breaches  of  neutrality 
"  committed  by  its  subjects,  and  the  degree  of  diligence  it 
"  would  be  called  upon  to  exercise  under  that  law,  in  order 
"  to  avoid  liability,  we  shall  be  better  able  to  solve  the 
"  question  of  what  constitutes  due  diligence  in  the  terms  of 
"  the  Treaty  of  Washington.  That  Treaty  may  have  ad- 
"  mitted  a  liability  in  respect  of  the  equipment  of  ships 
"•  where  none  existed  by  International  Law  before,  as  I  cer- 
"  tainly  think  it  has  ;  but  the  degree  of  diligence  required 
"  of  a  neutral  Government  to  prevent  breaches  of  neu- 
"  trality  by  its  subjects  must  be  determined  by  the  same 
"  principles,  whatever  may  be  the  nature  of  the  particular 
"  obligation. 

"  Besides  the  necessity  of  thus  considering  the  relation 
"  of  belligerents  and  neutrals  with  reference  to  the  subject  of 
"  '  due  diligence,'  we  have  further,  in  order  to  satisfy  the 
"  exigency  of  the  Articles  of  the  Treaty,  to  consider, 
"  whether,  besides  in  the  omission  of  '  due  diligence,'  Great 
"  Britain  has  failed  to  fulfil  any  duty  imposed  by  any  prin- 
"  ciple  of  International  Law  not  inconsistent  with  the  rules 
*'  laid  down.  It  is  clear  also,  that,  with  reference  to  the 
"  other  heads  of  complaint,  our  decision  must  necessarily 
"  depend  entirely  on  the  rules  of  International  Law 
"  applicable  thereto." 
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A  question  of  still  graver  importaiice  appears  to  me  to 
arise  from  one  premiss  of  the  decision,  namely  the  following : 
"  Whereas  the  privilege  of  exterritoriality  accorded  to  vessels 
"  of  war  has  been  admitted  into  the  law  of  nations,  not  as  an 
"  absolute  right,  but  solely  as  a  proceeding  founded  on  the 
"  principle  of  courtesy  and  mutual  deference  between  diiFer- 
"  ent  nations,  and  therefore  can  never  be  appealed  to  for 
"the  protection  of  acts  done  in  violation  of  neutrality." 

Was  it  intended  by  these  words  to  lay  down  as  a  prin- 
ciple of  International  Law,  that  a  ship  of  war  duly  commis- 
sioned by  a  belligerent  could,  on  account  of  her  previous 
history,  be  made  amenable  to  the  raunicip;d  law  of  a  neutral  ? 
Has  not  the  original  previous  concession  of  comity  with 
respect  to  the  exterritoriality  of  a  foreign  ship  of  war 
"  been  transferred,  through  uninterrupted  exercise  and  the 
"  lapse  of  time,  into  the  certain  domain  of  right  ?  "  {h)  This 
proposition  is  wholly  different,  it  will  be  observed,  from  the 
proposition  that  the  neutral  State  may  forbid  or  allow 
under  such  vicissitudes  as  she  thinks  proper  the  belligerent 
ship  to  enter  her  port  with  a  prize,  or  to  make  any  use  of 
her  port  beyond  that  arising  from  urgent  necessity.  A 
recent  American  writer,  Mr.  Halleck,  observes : — 

"  But  while  the  neutral  State  may,  by  proclamation  or 
"  otherwise,  prohibit  belligerent  vessels  with  prizes  or  pri- 
"  soners  of  War  from  entering  its  ports,  the  absence  of  any 
"  such  prohibition  implies  the  right  to  enter  for  the  purposes 
"  indicated ;  and  any  vessel  so  entering  neutral  waters,  retains 
"her  right  of  exterritoriality,  both  with  respect  to  her 
"  prisoners  of  War  and  her  prizes.  This  question  was  raised 
"'  in  the  port  of  San  Francisco,  California,  in  the  case  of  the 
"  Russian  vessel  the  Sitka,  a  prize  of  the  British  navy 
"during  the  Crimean  War"  {i). 


(h)  Vol,  i.  §§  xliii.  xliv. 

{i)  Halleck,    Int.    Law,    c.    xxii.    §    ii.    citing   these   authorities  : — 
Gushing,  Opin.  U.  S.  Att.-Genl.  vol.  vii.  p.  123. 
Manning,  Law  of  Nations,  p.  387. 
Loccenius,  De  Jure  Maritimo,  lib.  2.  cap.  4  and  7. 
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CLI.B.  The  question  as  to  what  effect  the  decision  of  these 
arbitrators  will  have  upon  the  principles  and  practice  of 
general  International  Law,  has  already  given  rise  to  much 
discussion  and  dispute. 

It  has  been  maintained  by  considerable  authorities  both 
in  England  and  France,  that  for  this  purpose  they  have  no 
effect  whatever ;  and,  on  the  other  hand,  that  they  declare 
a  new  era  in  the  rights  of  the  Belligerent  and  the  duties  of 
the  Neutral. 

On  the  21st  of  March,  1873,  Mr.  Hardy  in  the  House  of 
Commons  moved  an  address  to  Her  Majesty,  "  humbly 
''  praying  Her  Majesty  that,  having  regard  to  the  oppres- 
*'  sive  and  impracticable  character  of  the  obligations,  hitherto 
"  unknown  to  International  Law,  which  would  be  imposed 
*'  upon  neutral  nations  through  the  interpretation  placed  by 
"  the  Tribunal  of  Geneva  upon  the  three  Rules  in  the  6th 
"  Article  of  the  Treaty  of  Washington,  and  upon  the  prin- 
"  ciples  of  International  Law  with  respect  to  the  duties  of 
"  Neutrals  in  connexion  with  the  subject-matter  of  the  said 
"  Rules,  Her  Majesty  will  be  graciously  pleased,  in  bringing 
*' these  Rules  to  the  knowledge  of  other  Maritime  Powers 
"  and  inviting  them  to  accede  to  the  same,  to  declare  to 
"  them,  and  also  to  the  Government  of  the  United  States, 
"  Her  Majesty's  dissent  from  the  principles  set  forth  by  the 
"  Tribunal  as  the  basis  of  their  award,  principles  which,  by 
"  unduly  enlarging  the  rights  of  belligerent  Powers  against 
"  neutrals,  would  discourage  in  the  future  the  observance  of 
"  neutrality  by  States  desirous  of  peace." 

The  Prime  Minister  (Mr.  Gladstone)  said  in  the  course 
of  his  reply  {k)  to  Mr.  Hardy  :  "  As  to  the  dispute  to-night, 


Hiihner,  Saisie  de  Bdtiments,  liv.  2.  ch,  2  and  8. 
De  Martens,  Precis  du  Droit  des  Gens,  p.  312. 
Ortolan,  Diplomatie  de  la  Mer^  tome  2,  ch.  8. 
Heffter,  pp.  146-150. 

Hantefeuille,  Des  Nations  Neutres,  tit.  G.  c.  ii. 
{!:)  The  Times,  Saturday,  March  22,  1873. 
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''  I  do  not  understand  tliat  the  right  hon.  gentleman  the 
"  Member  for  Oxford  University  asks  us  to  lay  down  a 
"  number  of  substantive  doctrines  of  International  Law  over 
"  and  above  what  are  involved  in  the  three  Rules.  To 
"  such  an  engagement,  as  I  understand  it,  this  motion  cer- 
*'  tainly  does  not  bind  us.  It  would  be  totally  impossible 
"  to  determine  these  matters  by  abstract  general  Rules. 
^'  If  that  be  so,  I  trust  I  am  correct  in  my  statement  that, 
"  so  far  as  I  am  aware,  there  is  not  any  substantive  differ- 
"  ence  of  opinion  between  us.  I  hope  I  have  clearly,  if 
"  imperfectly,  re-stated  what  the  Attorney- General  o-i^ve  as 
''his  own  opinion — namely,  that  you  have  a  right  to  expect 
"  that  we  should  take  care  that  our  recommendation  of  the 
"  Three  Rules  does  not  carry  with  it,  in  whole  or  in  part, 
"  in  substance  or  even  in  shadow,  so  far  as  we  are  concerned 
"  the  recitals  of  the  Arbitrators  as  being  of  any  authority 
"  in  this  matter." 

The  large  and  difficult  consideration  of  the  sources  of 
International  Law,  and  of  the  manner  in  which  that  juris- 
prudence is  built  up  into  a  system,  has  been  treated  of  in 
the  first  volume  of  this  work  (/).  Applying  the  principles 
there  laid  down  to  the  solution  of  the  present  question,  it 
would  appear  to  me  that  both  these  contentions  err  on  the 
ground  of  excess. 

The  Tribunal  of  Arbitration  was  certainly  not  so  con- 
stituted as  to  confer  upon  its  opinions  the  very  grave 
authority  requisite  for  the  creation  of  new  principles  bind- 
ing upon  States  in  their  mutual  intercourse.  This  position 
appears  to  me  quite  consistent,  as  I  should  wish  it  to  be 
with  due  respect  for  that  Tribimal. 

Not  only  Austria,  Russia,  Prussia,  Spain,  were  unre- 
presented on  that  Tribunal,  but  also  various  other  States 
of  less  territorial,  but  of  equal  moral  power,  among  whom  is 
conspicuous  Holland,  the  country  to  which,  of  all  others 
International  Jurisprudence  is  most  largely  indebted. 


(/,)  Yol.  i.  pt.  i.  ch.  iii. 
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Nevertheless,  the  character  of  the  Tribunal,  composed  of 
men  of  much  intelligence,  candour,  and  information,  who  had 
holden  high  office  in  their  respective  countries,  instructed 
by  advocates  of  the  highest  reputation,  must  have  con- 
siderable influence  in  recommending  both  their  theoretical 
exposition  and  practical  application  of  the  principles  of 
International  Law.  While,  at  the  same  time,  it  cannot  be 
denied  that  the  want  of  unanimity  in  the  decision  of  the 
Arbitrators  upon  some  very  important  point  of  International 
Law,  and  the  formal  protest  of  one  of  the  most  distinguished 
members  of  the  Tribunal  against  the  decision  of  his  brethren, 
must  derogate  from  the  International  authority  of  that 
decision. 

Opinion  in  England  is  certainly  not  unanimous  as  to  the 
effect  of  this  decision  upon  general  International  Law,  and 
I  am  inclined  to  think  that  an  eminent  French  writer 
expresses  fairly  the  result  in  the  following  language : — 

"  Mais  les  Anglais  se  trompent  en  croyant  que  par  le 
"  traite  de  Washington  et  le  jugement  du  Tribunal  arbitral 
"  de  Geneve  ils  ont  cree  un  nouveau  droit  public.  lis  ont 
''  pu  tout  au  plus  creer  un  precedent — valable  pour  eux  et 
"  pour  les  Etats-Unis,  mais  il  n'en  resulte  rien  qui  puisse 
"  lier  les  autres  Etats.  Le  Tribunal  de  Geneve  a  ete  un 
''tribunal  d'arbitres  institue  accidentellement  pour  juger 
"  une  affaire  particuliere,  mais  ne  fait  entrer  aucune  regie 
"  nouvelle  dans  le  droit  public  des  nations. 


"  II  nous  est  malheureusement  impossible  de  voir  dans  ce 
precedent  I'ouverture  et  I'aurore  d'une  ere  de  paix  et  de 
"  bonne  volonte  parmi  les  hommes.  C'est  un  lltige  par- 
"  ticulier  arrange  par  un  tribunal  de  commerce,  mais  ce 
"  n'est  pas  la  creation  d'un  nouveau  Code  International,  ni 
"  une  nouvelle  religion  "  (w). 


(m)  The  whole  article  in  the  Journal  des  Dehats,  Sept.  15th,  1872,  is 
as  follows  : — "Pendant  (jne  le  continent  enropeen  vhgle  ses  alTaires, 
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Lastly,  the  question  as  to  the  future  effect  of  this  Arbitra- 
tion, reduced  from  the  wide  domain  of  general  International 


I'Angleterre  acheve  de  liquider  les  siennes  avec  rAmeriqiie.  Cette 
fois  il  parait  que  c'est  bien  fini,  et  que  la  question  de  V Alabama  et 
consorts  est  definitivement  enterree.  Le  delai  fixe  pour  la  cloture 
forcee  de  la  Cour  arbitrale  de  Geneve  etait  le  15  septembre  ;  depuis 
quelques  jours  deja  on  salt  que  le  jugement  est  rendu  et  le  telegraphe 
nous  apporte  ce  soir  sa  formule  finale.  L'Angleterre,  comme  on  s'y 
attendait  et  comme  elle  s'y  attendait  elle-meme,  a  ete  condamnee  a 
des  dommages  et  interets  pour  n'avoir  pas  strictement  observe  les  lois 
de  la  neutralite.  La  somme  allouee  comme  indemnite  aux  Etats-Unis 
est  d'environ  77  millions  de  francs  ;  elle  est  peu  importante  pour  un 
pays  comme  I'Angleterre,  et  elle  pourra  etre  payee  simplement  avec 
le  surplus  du  budget. 

"  Le  sentiment  eprouve  et  exprime  par  les  Anglais  a  cette  occasion 
est  assez  embarrasse.  Assurement  ils  sont  satisfaits  de  voir  enfin 
resolue  une  affaire  qui  leur  causait  beaucoup  plus  d'ennui  que  de  mal 
et  ils  auraient  volontiers  donne,  pour  ne  pas  la  soulever,  I'argent  qu'ils 
donnent  aujourd'hui  pour  leteindre.  En  meme  temps  ils  sont  pas- 
sablement  humilies  du  role  qu'a  joue  en  tout  ceci  leur  diplomatie,  et 
du  resultat  peu  brillant  de  tons  les  eflforts  de  leurs  legistes.  Le  traite 
de  Washington,  oeuvre  d'une  ambassade  extraordinaire  a  laquelle  par- 
ticipaient  des  professeurs  de  droit  public,  avait  ete  celebre  comme  un 
grand  triomphe  pour  le  ministere,  et  avait  ete  suivi  de  promotions 
dans  la  pairie.  II  s'est  trouve  que  toute  I'experience  acquise  du  vieux 
monde  avait  ete  jouee  par  la  finesse  native  du  nouveau,  et  que  les 
grands  parens  ont  ete  battus  par  les  petits  enfans.  L'eternelle  et 
inextricable  afiaire  de  V Alabama,  des  dommages  directs  et  indirects 
etait  devenue  un  tel  embarras,  que  I'Opposition  n'a  pas  meme  voulu 
s'en  servir  pour  renverser  le  ministere,  et  a  mieux  aime  le  laisser  se 
tirer  du  gachis  comme  il  pourrait, 

"Le  gouvernement  anglais,  sous  la  pression  du  Parlement  et  de  la 
presse,  avait  declare  que  jamais  ilne  laisserait  porter  devantle  tribunal 
arbitral  la  question  des  dommages  indirects,  qui,  selon  lui,  n'etait  pas 
impliquee  dans  le  traite,  mais  que  les  Americains  y  avaient  introduite 
et  qu'ils  y  ont  maintenue.  Heureusement  la  question  a  ete  decidee 
en  faveur  des  Anglais,  mais  elle  n'en  a  pas  moins  ete  jugee.  Aujour- 
d'hui encore  que  le  tribunal  a  juge  qu'ils  devaient  77  millions  d'in- 
demnite  pour  des  infractions  aux  devoirs  des  neutres,  quel  est  le 
raisonnement  des  Anglais?  Ils  disent  qu'ils  paieront  volontiers  77 
millions  pour  en  finir,  mails  qu'ils  ne  les  doivent  pas  ;  que  les  infrac- 
tions qu'on  leur  reproche  pouvaient  en  etre,  selon  le  Code  americain 
mais  n'en  etaient  pas,  selon  le  Code  anglais  ;  que  par  consequent  on 
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Law  to  the  narrower  limits  of  the  particular  International 
Law  between  England  and  the  United  States,  will,  as  I 


les  met  a  I'amende  pour  avoir  enfreint  des  lois  nouvelles  qui  n'exis- 
taient  pas  alors. 

"  Une  autre  consolation  plus  reelle  et  plus  effective  pour  les  Anglais 
devrait  etre  que  les  regies  nouvelles  posees  sur  les  devoirs  des  neutres 
seraient  tout  a  leur  avantage  si  elles  devaient  etre  observees.  Aucun 
pays  n'a  plus  d'interet  que  I'Angleterre  a  ce  que  le  commerce  de  la  mer 
soit  protege.  Mais  les  Anglais  se  trompent  en  croyant  que  par  le 
traite  de  Washington  et  le  jugement  du  tribunal  arbitral  de  Geneve 
ils  ont  cree  un  nouveau  droit  public.  lis  ont  pu  tout  au  plua  creer  im 
precedent  valahle  pour  eux  et  pour  les  JEtats-  Unis,  mais  il  n'en  resulte  rien 
qui  puisse  Her  les  autres  Etats.  Le  tribunal  de  Geneve  a  ete  un  tribunal 
d'arbitres  mstitue  accidentellement  pour  juger  une  afaire  particuliere, 
TTiais  ne  fait  entrer  aucune  regie  nouvelle  dans  le  droit  public  des 
nations. 

"En  realite',  c'est  une  affaire  d'un  interet  secondaire,  dans  laquelle 
aucun  principe  n'est  engage.  II  n'y  faut  point  cliercher,  comme  I'ont 
fait  quelques  journaux  anglais,  I'inauguration  d'une  fere  nouvelle,  dans 
laquelle  les  querelles  des  nations  seront  resolues  par  un  are'opage,  au 
lieu  de  I'etre  par  la  force  des  armes,  Les  faits,  I'histoire,  la  rdalite' 
brutale  se  jouent  et  se  rient  de  ces  reves.  En  these  generale,  on  ne 
prend  des  arbitres  que  quand  on  ne  veut  pas  se  battre.  Dans  le  dif- 
ferend  entre  FAngleterre  et  I'Ame'rique,  il  n'y  avait  a  re'gler  qu'une 
question  de  de'gats,  une  carte  a  payer  ;  et,  comme  I'a  dit  un  grand 
legiste  dans  la  Chambre  des  Lords,  deux  avoue's  s'en  seraient  beaucoup 
mieux  tire's  qu'une  ambassade  extraordinaire.  Pour  regler  ce  genre  de 
querelles,  un  tribunal  d'arbitres  est  possible.  II  en  est  autrement 
quand  les  rivalites  nationales,  les  haines  historiques,  les  convoitises  de 
territoires,  les  antagonismes  de  frontieres,  les  sentiments  religieux,  en 
un  mot,  quand  les  passions  humaines  sont  en  mouvement  et  entrent 
dans  la  lutte,  Alors  il  n'y  a  pas  d'arbitrage  possible,  et  le  seul  juge- 
ment est  le  jugement  de  Dieu  et  des  armes,  Le  Congres  de  Paris, 
qui  suivit  la  guerre  de  Crime'e,  avait  bien  essaye  de  poser  des  prin- 
cipes  ge'ne'raux  d'arbitrage,  et  les  puissances  qui  y  figuraient  s'e^taient 
innocemment  promis  de  ne  pas  se  faire  la  guerre  avant  d'en  avoir 
appele'  d'abord  au  jugement  de  leurs  allie's.  Depuis  ce  temps-la  nous 
avons  eu  la  guerre  d'ltalie  en  1859,  la  guerre  d'Allemagne  en  1866,  et 
la  guerre  de  France  en  1870.  On  pent  prendre  des  arbitres  pour  une 
delimitation  de  frontiere  et  pour  le  reglement  d'une  note  ;  on  n'en 
prend  pas  et  on  n'en  reconnait  pas  pour  le  jugement  des  passions. ' 
Supposons  qu'avant  la  guerre  de  1870  un  tribunal  d'arbitres  eut  ete 
convoque  pour  juger  le  procfes  de  la  France  et  de  la  Prusse  ;  qu'au- 
rait-il  eu  a  juger  ?    La  mort  de  Conradin,  tue  par  les  Frangais  en  je  ne 
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have  already  remarked,  be  not  unattended  with  difficulty  in 
its  practical  solution.  The  spirit  of  the  decision  is,  perhaps, 
strange  to  say,  to  favour  the  status  of  the  belligerent  rights, 
and  to  increase  the  sphere  and  stringency  of  neutral  duties. 
England  has,  at  this  moment,  probably  the  severest  municipal 
statute  (n)  existing  in  any  kingdom  for  the  enforcement  of 
neutral  duties,  certainly  much  severer  than  that  which  at 
present  exists  in  the  United  States ;  nor  do  I  perceive  that 
this  Government  is  likely  to  follow  the  steps  of  England 
in  this  matter.  An  American  writer,  in  a  recent  essay  on 
the  Law  of  Maritime  Warfare  as  it  affects  belligerents, 
says  : — 

"  Firstly,  a  neutral  nation  in  its  organic  capacity,  and  as 
"  represented  by  its  Government,  may  not  aid  either  of  the 
"  belligerents.  This,  of  course,  forbids  all  direct  acts  of 
"the  Government  in  furnishing  warlike  materials,  troops, 
*'  subsidies,  and  the  like.  But  it  goes  much  further,  and 
*' requires   that   the    neutral    Government  should    use    all 


sais  plus  quel  siecle  du  moyen-age  ;  la  guerre  du  Palatinat,  la  con- 
quete  et  la  reprise  de  1' Alsace  et  de  la  Lorraine,  la  bataille  d'lena,  le 
pont  d'lena,  la  colonne  Vendonie  ;  eiifin  tout  ce  que  I'on  voudra,  tout 
ce  qui  ne  se  definit  pas,  ne  s'exprime  pas,  ne  se  forniule  pas,  et  ce  qui 
forme  le  fond  et  la  vie  des  nations  et  des  hommes. 

"Pour  juger  ce  qui  est  du  domaine  moral,  un  tribunal  arbitral  doit 
etre  revetu  d'un  caractere  surnaturel  ;  et  pour  que  la  sentence  soit 
accept^e  et  respectee,  il  faut  que  les  justiciables  croient  a  ce  pouvoii 
surnaturel.  Le  Pape  disait  hier,  en  faisant  allusion  a  la  conference  de 
Berlin  :  '  La  societe  reduite  a  cette  grande  misere  met  son  espoir  dans 
je  ne  sais  quel  areopage  reuni  en  ce  moment.  Mais  cet  areopage  est 
tout  humain,  tres  humain.'  C'est  vrai,  mais  la  societe  aussi  est  tout 
humaine,  et  elle  ne  regie  ses  difFerends,  selon  I'expression  d'un  ministre 
trop  cel^bre,  que  par  le  fer  et  le  feu. 

"  C'est  pourquoi,  tout  en  felicitant  I'Angleterre  et  I'Amerique  d'avoir 
termine  pacifiquement  leur  querelle,  il  nous  est  malheureusement 
impossible  de  voir  dans  ce  precedent  I'ouverture  et  I'aurore  d'une  ^re 
de  paix  et  de  bonne  volonte  parmi  les  hommes.  C'est  un  litige  par- 
ticulier  arrange  par  un  tribunal  de  commerce,  mais  ce  n'est  pas  la 
creation  d'un  nouveau  Code  international,  ni  une  nouvelle  religion. 

"John   Lemoinne." 

(n)  Calvo,  vol.  ii.  pp.  365,  367,  §§  1034,  1035,  1036. 
VOL.    III.  T 
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"  reasonable  diligence  to  suppress  and  prevent  any  aid  by 
"  its  subjects,  or  by  agents  of  a  belligerent,  within  its  juris- 
"  diction,  when  such  aid  assumes  the  form  and  character  of 
"  military  array." 

•  •••••••  • 

"  I  affirm  the  neutral  State's  duty  to  be  to  use  all  reason- 
"  able  diligence  to  suppress  and  prevent  aid  to  one  belli- 
"  gerent,  when  such  aid  assumes  the  form  and  character  of 
"  military  array.  This  evidently  includes  the  fitting  out 
"  and  setting  forth  of  organised  expeditions  from  neutral 
"  soil  against  one  belligerent  in  aid  of  the  other ;  it  also 
"  embraces  the  enlistment  of  soldiers  or  sailors  within  the 
"  neutral  territory  by  agents  of  a  belligerent,  even  though 
"  the  persons  enlisted  should  depart  singly  and  unarmed, 
"  because  by  such  a  proceeding  the  belligerent  poten- 
"  tially  extends  its  military  organisation  or  array  within 
"  the  neutral  jurisdiction ;  it  also  prohibits  the  fitting 
"  out  or  despatching  of  armed  vessels  for  the  purpose 
"  of  cruising  against  one  of  the  combatants,  in  the  service 
"of  the  other ;  because  such  a  man-of-war  is  as  much  a 
"  military  array  as  is  any  army.  I  need  not  illustrate 
"  further. 

"  But,  on  the  other  hand,  this  doctrine  does  not  make  the 
"  neutral  nation  or  Government  responsible  for  the  un- 
"  organised  and  voluntary  departure  of  its  subject  to  join 
"  the  forces  of  a  belligerent,  nor  for  the  commercial  enter- 
"  prises  of  a  citizen  in  selling  or  transporting  contraband 
"  articles  to  a  belligerent  Government  or  its  subjects,  or  in 
"  evading  a  blockade,  or  even  in  fitting  out  and  despatch- 
"  ing  under  the  neutral  flag  an  armed  vessel,  all  ready  for 
"  War,  if  the  object  be  to  transport  the  vessel  to  a  belligerent 
"  port,  and  there  to  sell  her  as  a  business  venture."  And 
then  follows  this  important  observation  : — 

"  The  recent  British  Neutrality  Act,  so  far  as  it  forbids 
"  the  Queen's  subjects  from  joining  the  forces  of  a  belli- 
"  gerent,  as  stated  above,  and  from  selling  an  armed  vessel, 
"  as  last  described,  goes  beyond  the  requirements  of  Inter- 
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"  national  Law.  The  United  States  Neutrality  Act  con- 
"  tains  no  such  provisions  "  (o). 

In  1866  (p),  while  the  American  United  States  Govern- 
ment were  considering  whether  they  should  alter  their 
Foreign  Enlistment  Act  of  1818,  which  they  eventually  re- 
fused to  do,  have  never  done,  and  probably  never  will  do,  a 
case  was  brought  in  the  district  Court  at  New  York,  in 
which  the  Act  of  1818  was  enforced  against  a  vessel  intended 
for  the  Chilian  service  in  the  war  between  Chili  and  Spain. 

This  vessel,  the  Meteor,  had  been  built  as  a  ship  of  war 
for  sale  to  the  United  States  Government,  but  the  Civil  War 
having  terminated,  the  sale  was  not  effected.  She  was 
acknowledged  to  have  been  built  to  carry  eleven  or  twelve 
guns,  and  the  negotiations  of  the  agent  of  the  owners  for  her 
sale  to  the  Chilian  Government  were  shown  by  conclusive 
evidence. 

The  vessel  was  libelled  against  in  the  district  Court  in 
February,  1866,  but  Judge  Betts'  decision  in  the  case  was  not 
formally  given  until  November. 

In  the  elaborate  judgment  then  delivered,  the  decisions 
of  the  Supreme  Court  are  reviewed  at  length. 

"  The  Court,"  said  the  Judge,  "  entertains  no  doubt  as 
"  to  the  correctness  of  the  doctrines  of  public  law,  which  it 
"  has  applied  to  the  present  case.  Those  doctrines  are  the 
"  result  of  the  legislative,  executive,  and  judicial  action  of  the 
"  public  authorities  and  courts  of  the  United  States  in  a 
"  great  variety  of  cases,  and  the  court  has  nowhere  found  a 
"  more  excellent  summary  of  them  than  in  Wheaton's  Inter- 
*'  national  Law  (Sth  Edition,  with  notes  by  Dana,  pages  562, 
"563,  note  215):  'As  to  the  preparing  of  vessels  within 
" '  our  jurisdiction  for  subsequent  hostile  operations,  the 
"  '  test    we   have    applied   has   not    been    the    extent    and 


(o)  North  American  Review,  No.  ccxxxv.  April,  1872,  pp.  380,  381. 
J.  N.  Pomeroy. 

{p)  See  Afp.  to  Report  of  Neut.  Law  Commissioners,  p.  35. 

T  2 
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"  '  character  of  the  preparations,  but  the  intent  with  which 
"  '  the  particular  acts  are  done.  If  any  person  does  any 
"  '  act  or  attempts  to  do  any  act  towards  such  preparation, 
"  '  with  the  intent  that  the  vessel  shall  be  employed  in 
"  '  hostile  operations,  he  is  guilty,  without  reference  to  the 
"  '  completion  of  the  preparations,  or  the  extent  to  which 
"  '  they  may  have  gone,  and  although  his  attempt  may  have 
"  '  resulted  in  no  definite  progress  towards  the  completion 
"  '  of  the  preparations.  The  procuring  of  materials  to  be 
"  '  used  knowingly  and  with  the  intent,  &c.,  is  an  offence. 
"  '  Accordingly,  it  is  not  necessary  to  show  that  the  vessel 
"  *  was  armed,  or  was  in  any  way,  or  at  any  time  before  or 
"  '  after  the  act  charged,  in  a  condition  to  commit  acts  of 
"  '  hostility.'  '  Our  rules  do  not  interfere  with  bond  fide 
"  '  commercial  dealings  in  contraband  of  war.  An  American 
"  '  merchant  may  build  and  fully  arm  a  vessel,  and  provide 
" '  her  with  stores,  and  offer  her  for  sale  in  our  own  market. 
*' '  If  he  does  any  acts  as  an  agent  or  servant  of  a  belligerent 
*' '  or  in  pursuance  of  an  arrangement  or  understanding 
"  *  with  a  belligerent,  that  she  shall  be  employed  in  hos- 
" '  tilities  when  sold,  he  is  guilty.  He  may,  without  vio- 
"  '  lating  our  law,  send  out  such  a  vessel,  so  equipped,  under 
"  ^  the  flag  and  papers  of  his  own  country,  with  no  more 
"  ^  force  of  crew  than  is  suitable  for  navigation,  with  no 
"  '  right  to  resist  search  or  seizure,  and  to  take  the  chances 
*' '  of  capture  as  contraband  merchandise,  of  blockade,  and  of 
*'  *  a  market  in  a  belligerent  port.  In  such  a  case,  the  ex- 
"  *  tent  and  character  of  the  equipments  is  as  immaterial  as 
"  '  in  the  other  class  of  cases.  The  intent  is  all.  The  act 
"  *  is  open  to  great  suspicions  and  abuse,  and  the  line  may 
"  '  often  be  scarcely  traceable ;  yet  the  principle  is  clear 
"  '  enough.  Is  the  intent  one  to  prepare  an  article  of  con- 
"  '  traband  merchandise,  to  be  sent  to  the  market  of  a  belli- 
"  '  gerent,  subject  to  the  chances  of  capture  and  of  the 
"  '  market?  Or,  on  the  other  hand,  is  it  to  fit  out  a  vessel 
"  '  which  shall  leave  our  port  to  cruise,  immediately  or  ulti- 
*'  *  mately,  against  the  commerce  of  a  friendly  nation  ?     The 
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"  '  latter  we  are  bound  to  prevent ;  the  former  the  belH- 
ii  i  gerent  must  prevent.'  " 

The  judgment  was  given  against  the  vessel,  but  she  was 
eventually  restored  to  her  owners  under  bond  {q). 

This  decision  of  Judge  Betts  was  not  reviewed  by  the 
Supreme  Court  (r). 

In  the  event,  therefore,  of  a  future  war,  in  which  England 
may  be  belligerent  and  the  United  States  neutral,  it  is,  to 
say  the  least,  very  doubtful  whether  the  Municipal  Law  of 
the  United  States  could  or  would  enforce  what  are  now 
insisted  upon  by  them  as  neutral  obligations ;  but  that 
England  would  have  a  right  to  claim  the  enforcement  of 
the  obligations  transplanted  from  her  Foreign  Enlistment 
Act  into  the  Treaty  of  Washington,  cannot  be  doubted. 

CLT.c.  It  would  seem  that  an  investigation  of  the  Muni- 
cipal Laws  of  civilised  States  would  warrant  the  two  follow- 
ing conclusions : — 

First.  That  England  and  the  United  States  of  North 
America  are  the  only  States  which,  by  a  distinct  and  posi- 
tive law,  not  only  forbid,  in  direct  and  explicit  terms,  their 
subjects  to  assist  a  belligerent  by  the  enlistment  of  soldiers 
and  the  sending  of  ships  to  cruise  against  his  enemy,  but 
render  the  affording  such  assistance  an  offence  punishable 
by  Municipal  Law. 

Some  other  States  rely  upon  a  general  prohibition  to 
their  subjects,  and  an  intimation  that  by  disobedience  they 
will  forfeit  all  right  and  title  to  the  protection  of  their 
Government  as  against  the  measures  of  reprisal  against 
them  which  a  foreign  State  may  take. 

Some  other  States  rely  upon  the  general  terms  of  their 
Municipal  Criminal  Law  being  so  interpreted,  in  their 
application  to  a  particular  case  by  Courts  of  Justice,  as  to 

{q)  The  American  F.  E.  Act  has  a  special  provision  on  this  subject, 
which  the  English  Act  has  not.  See  s.  10  of  the  American  Act,  vol.  i. 
App.  581. 

(r)  Report  of  the  Case  of  the  Steamship  ^^  Meteor,'^  edited  by  F.  V.Bauh, 
Boston  :  Little,  Brown,  &  Co.     1869. 
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punish  such  offenders,  usually  on  the  ground  that  their  con- 
duct tends  to  embroil  the  relations  and  increase  the  obliga- 
tions of  their  Government  towards  the  foreign  State,  the 
enemy  of  the  assisted  belligerent. 

Take,  for  example,  the  law  of  France  and  Belgium  (s). 
The  French  counsel  attached  to  the  British  Legation  gives 
the  following  careful  and  learned  reply  to  questions  ad- 
dressed to  him  on  this  subject  by  Her  Majesty's  Government 
in  1867  (0  :— 

"  Monsieur  le  Ministre, — 

*'  Par  votre  lettre  du  16  Fevrier,  1867,  vous  avez  bien 
'•  voulu  me  demander  quels  sont  les  lois,  reglements  et 
"  autres  moyens  dont  est  arme  le  Gouvernement  fran^ais 
"  pour  empecher  en  ses  possessions  les  actes  dont  des  belli- 
"  gerants  pourraient  se  plaindre  comine  d'une  violation  des 
"  droits  et  devoirs  de  la  neutralite. 

"  Je  m'empresse  de  vous  repondre  que  les  seuls  textes 
"  applicables  a  la  matiere  sont  les  articles  84  et  85  du  Code 
"  Penal,  ainsi  con^us  :  — 

"  '  Art.  84.  Quiconque  aura,  par  des  actions  hostiles  non 
"  '  approuvees  par  le  Gouvernement,  expose  I'Etat  a  une  de- 
*' '  claration  de  guerre,  sera  puni  du  bannissement,  et,  si  la 
"  '  guerre  s'en  est  suivie,  de  la  deportation. 

"  Art.  85.  Quiconque  aura  par  des  actes  non  approuves 
"  '  parle  Gouvernement  expose  des  Francais  a  eprouver  des 
a  i  represailles,  sera  puni  du  bannissement.'  " 

Precisely  the  same  law,  I  may  observe,  is  in  the  Belgian 
Code.     The  writer  continues  : — 


(s)  To  the  Rejyort  of  the  Neutrality  Laius  Commissioners,  made  in 
1868,  there  is  an  Appendix  containing  Reports  from  Foreign  States 
and  otlier  documents,  carefully  prepared  by  the  Secretary,  Mr.  Abbott, 
afterguards  Lord  Tenterden,  which  is  fuH  of  information  on  this 
subject.  The  Report  was  presented  to  both  Houses  of  Parliament  by 
command  of  Her  Majesty  in  1868. 

(t)  (Received  from  Her  Majesty's  Embassy  at  Paris)  : — 

Report  from  M.  Treitt,  Counsel  to  the  Embassy. 

"A  I'honorable  Monsieur  Julian  Fane,  Ministre  de  S.M.B.  a  Paris.  ' 
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*'  Yous  voudrez  bien  remarquer  la  generalite  de  ces 
^^  expressions,  quiconque^  actions  hostiles ;  le  legislateur  n'a 
'^  pas  voulu  definir  ce  qu'il  fallait  entendre  par  actions 
*'  hostiles  :  il  en  a  laisse  f  appreciation  souveraine  aux  jnges. 

"  II  ne  s'agit  point,  dans  les  articles  84  et  85  du  Code 
*'  Penal,  des  machinations  et  manoeuvres  au  profit  d'une 
"  puissance  etrangere,  et  ayant  pouT'  objet  de  provoquer  des 
"  hostilites.  Ces  machinations,  pratiquees  dans  une  intention 
"  et  un  but  criminels,  rentrent  dans  les  diflferentes  especes 
^*  de  trahison,  lesquelles  sont  punies  par  les  articles  76  a  83 
"  du  meme  code.  Les  articles  84  et  85  s'appliquent  aux 
"  simples  cas  d'imprudence,  de  temerite,  de  negligence  ;  c'est 
*'  moins  I'intention  que  le  fait  materiel  qui  est  puni.  La  loi 
"  ne  voit  que  le  resultat ;  ainsi :  'La  France  a-t-elle  ete 
"  '  exposee  a  une  declaration  de  guerre,  la  guerre  a-t-elle 
"  '  ete  declaree?  Les  Fran9ais  ont-ils  ete  exposes  a  des 
"  '  represailles  ?  '  Ces  seules  questions  resolues  affirmative- 
*'  ment  entraineront  I'application  d'une  des  peines  si  severes 
*'  prononcees  par  la  loi,  et  en  outre  le  paiement  de  dommages- 
"  interets  qui  peuvent  toujours  etre  reclames. 

"  La  gravite  des  circonstances  le  veut  ainsi :  meme  I'on 
"  avait  propose  la  peine  de  mort.  Mais  le  legislateur  a 
^*  pense  que  la  peine  de  la  deportation  suffirait  pour  exciter 
"  la  prudence  des  citoyens  dans  leurs  actes  qui  peuvent 
"  toucher  a  des  belllgerants  (seance  du  Conseil  d'Etat  du 
"9  Janvier,  1810). 

*'  II  faut  done  trois  conditions,  pour  qu'il  y  ait  lieu  a  I'ap- 
"  plication  des  articles  84  et  85  du  Code  Penal: 

"  1°.   Que  Faction  soit  hostile. 

"  2°.   Que  Faction  n'ait  pas  ete  approuvee  par  le  Gouverne 
"  ment. 

"  3°.  Que  la  France  ait  ete  exposee  a  une  declaration  de 
*'  guerre  ou  des  Fran9ais  exposes  a  des  represailles. 

"  Je  precise  ces  trois  circonstances,  parce  que  c'est  le 
"  pouvoir  judiciaire  seul  qui  est  appele  a  les  resoudre  et  a 
"  decider  de  la  culpabilite. 

"  Si  les  juges  decident  que  telle  action  n'est  point  une 
"  action    hostile,    et    par    consequent   non-violalrice    de    la 
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'*  neutralite,  le  Gouveinement  devra  respecter  cette  decision 
"  et  pourra  I'opposer  au  belligerant  qui  se  plaindrait. 

"  Si  devant  les  juges  I'accuse  excipait  d'une  approbation, 
"  soit  tacite,  soit  expresse,  par  le  Gouvernement,  Taction 
"  incriminee  ne  pourrait  plus  etre  punie. 

"  Enfin,  si  Faction  hostile  n'avait  pas  pour  consequence 
*'  des  represailles  ou  une  eventualite  de  guerre,  elle  cesse 
"  d'etre  criminelle. 

"  Comme  on  le  voit,  ces  articles  degagcnt  beaucoup  la 
"  responsabilite  du  Gouvernement  vis-a-vis  d'un  belligerant. 
"  lis  ont  pour  but,  comme  I'a  dit  un  illustre  magistrat, 
*'  de  sauveo;arder  la  moralite  et  la  dignite  nationale.  Dans 
"  I'antiquite  on  livrait  les  coupables  ou  pretendus  coupables 
"  et  on  les  abandonnait  a  la  vengeance  de  la  partie  plai- 
"  gnante  :  aujourd'hui  il  n'en  pent  plus  etre  ainsi,  mais  on  a 
"  cherche  des  moyens  pour  donner  satisfaction  aux  plaintes. 
"  C'est  la  que  se  trouve  le  principe  des  articles  84  et  85 ; 
"  car  si  ces  articles  n'existaient  point,  on  ue  pourrait  faire 
"  droit  a  de  legitimes  reclamations,  et  il  n'y  aurait  jamais 
"  que  la  guerre  comme  dernier  argument. 

"  11  n'y  a  que  trois  exemples  marquants  dans  les  annales 
"  de  la  jurisprudence  de  poursuites  exercees  en  vertu  des 
"  articles  84  et  85  du  Code  Penal. 

"  En  1824  un  capitaine  fran9ais  commandant  un  navire 
"  colombien  avait  enleve  un  navire  sarde  et  expose  les 
'*  Fran^ais  a  des  represailles. 

''En  1831  des  individus  habitant  la  frontiere  sont  alles 
"  attaquer  un  poste  des  douanes  sardes. 

"  En  \  834  des  banquiers  ont  fait  un  emprunt  et  des  four- 
"  nitures  d'equipement  et  de  munitions  au  profit  de  Don 
"  Carlos,  engage  dans  une  guerre  civile  centre  le  Gouverne- 
*'  ment  espagnol. 

"II  ne  faut  pas  s'etonner  si  cescas  sont  si  rares  ;  les  actes 
"  violateurs  dela  neutralite  consistent  generalement  dans  les 
*'  livraisons  d'engins  et  d'instruments  de  guerre.  Or,  en 
"  France  les  poudres  etlesarn^.es  de  guerre  nejouissent  point 
^'  de  la  liberte  commcrcialc  et  industrielle  du  droit  commun  ; 
"ces  deux  objets  sont   sous  la  surveillance  rigoureusc   du 
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"  Gouvernement,  et  il  est  fort  difficile  que  Ton  puisse  armer 
*'  des  iiavires  ou  bien  faire  voyager  ou  efFectuer  des  depots 
"  de  poudre  et  d'armes  de  guerre  sans  que  le  Gouvernement 
"  en  soit  averti  et  ne  puisse  les  empecher. 

•'•  II  n'y  a  done  que  les  articles  84  et  85  qui  puissent  pre- 
"  venirles  violations  delaneutralite  ;  j'ai  parcourutoutParse- 
"  nal  de  nos  lois,  ainsi  que  les  auteurs  qui  out  traite  de  cette 
"  question  ;  j'ai  examine  les  lois  concernant  les  prises  mari- 
"  times,  la  piraterie  et  la  traite  des  negres  :  je  n'ai  rien  trouve 
"  concernant  votre  question,  laquelle  n'a  trait  qu'au  droit  pri- 
"  vatif  fran9ais  relatif  aux  violations  de  la  neutralite  sur  le 
*'  territoire  de  la  France,  et  qu'il  ne  faut  pas  confondre  avec 
"  les  regies  generales  ou  du  droit  des  gens  concernant  la 
"  neutralite. 

**  A  ce  sujet  il  a  ete  dit  avec  raison  que  sou  vent  un  fait 
*'  grave  d'hostiliten'amenera  pas  la  guerre,  quand  les  deux  pays 
*'  sont  en  bonnes  relations,  mais  que  sou  vent  aussi  le  fait  le 
"  plus  simple  pent  apporter  les  plus  serieuses  complications, 
"  quand  il  y  a  des  sentiments  hostiles  d'une  part  ou  d'autre. 
"  C'est  done  par  le  resultat  des  actions  incriminees  que  Ton 
"  applique  les  articles  84  et  85 ;  cela  est  contraire  aux 
"  notions  ordinaires  du  droit  penal,  car  on  dit  communement 
*'  que  I'intention  seule  constitue  le  crime  "(w). 
M.  Treitt  then  refers  to  Prussia  and  Brazil: — 
"  D'autres  nations  ont  des  dispositions  analogues  dans  leurs 
"  loispenales.  L'article  136  du  Code  prussien  punit  les  natio- 
*'  naux  qui  exposent  leurs  compatriotes  a  des  represailles ;  et 
"  Particle  37  du  Code  du  Bresil  punit  d'un  emprisonnement 
"  d'une  a  12  annees  celui  qui  compromet  la  paix  de  I'Etat  et 
"  expose  les  Bresiliens  a  des  represailles,  en  dehors  des  cas  de 
"  trahison,  qui  sont,  comme  dans  la  loi  fran^aise,  punis  des 
'•  peines  les  plus  fortes. 

"  Agreez. 
''  Paris,  le  20  Fevrler,  1867."     (Signe)         "Treitt. 

(u)  In  1873  the  French  Government  prohibited  "  fourniture  d'armes 
et  de  materiel  de  guerre  "by  French  subjects  to  the  Spanish  in- 
surgents of  Navarre. — Journ.  des  Debats,  29  Mars,  1873. 
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To  take  one  more  example,  that  of  Italy.  In  the  circular 
of  the  Minister  of  Marine  of  that  State,  dated  Turin,  April 
6,  1864,  it  is  said  :— 

"  The  state  of  neutrality  which  the  Government  of  the 
'  King  intend  to  observe  with  respect  to  Powers  which  find 
'themselves  in  declared  hostility  to  each  other,  imposes 
'  certain  obligations  on  the  belligerent  parties — obligations 
'  which  cannot  be  separated  from  the  analogous  rights 
'  which  accompany  them  ;  and,  therefore,  in  declaring  the 
'  duties  imposed  by  the  most  strict  neutrality,  it  is  neces- 
'  sary  to  mention,  at  the  same  time,  the  prerogatives  which 
'  arise  from  such  conditions.  Thus,  in  forbidding  Italian 
'  subjects  from  taking  part  in  any  way  whatsoever  to  the 
'  advantage  or  disadvantage  of  the  belligerent  States  ;  in 

*  preventing  that  in  places  on  the  sea-shore  any  commercial 
'  operations  should  be  carried  out  which  could  produce 
'  harm  to  the  Powers  which  are  at  war  against  each 
'  other  ;  in  forbidding,  under  pains  and  penalties,  that  any 
'  citizens  of  the  Kingdom  should  take  service  on  board  the 

*  belligerent  ships,  refusing  them  also  in  such  a  case  any 
'  protection  on  the  part  of  His  Majesty's  Government,  and. 
'  on  the  contrary,  leaving  them  under  the  jurisdiction  of  the 
^  laws  of  the  other  parties ;  it  was  necessary,  on  the  other 
'  hand,  to  avoid  {x)  the  seas  within  the  territorial  jurisdiction 
'  of  the  Kingdom  serving  as  a  field  for  hostile  operations 
'  between   the  belligerent  Powers,  or  the  ports  and  places 

*  of  anchorage  along  the  extensive  Italian  coasts  serving  to 
'  aflford  means  of  armaments,  or  being  used  as  secure  bases 

*  for  hostile  operations  "(y). 

CLI.D.  The  second  conclusion,  derived  from  an  investi- 
gation of  the  Municipal  Laws  of  States,  is  that  the  last 
English  Foreign  Enlistment  Act  contains  more  stringent, 
positive,  precise,  and  severe  rules  upon  this  subject  as  to 
prevention,  if  not  also  as  to  punishment,  than  are  to  be  found 
in  any  other  European  Code. 

i.e.  "  to  prevent." 

Sec  p.  60  of  Appendix  to  Report  of  Neidral.  Commissioners. 
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CLII.  The  territory  and  the  waters  of  the  Neutral  are 
sacred  and  inviolable  by  both  belligerents  (^),  because  they  are 
Neutral ;  but  the  character,  and  the  protection  incident  to  it, 
cease  when  the  Neutral  allows  a  right  of  passage  {jus  transi- 
tus)  to  one  belligerent  which  he  withholds  from  the  other.  It 
is  clear  that  this  passage  must  be  refused  or  accorded  to  both. 

It  is  said  by  some  jurists,  that  the  jus  transitu s  innoxii 
cannot,  under  proper  precautions  and  conditions,  be  lawfully 
refused.  Wolff  maintains  this  proposition,  but  with  it,  the 
important  corollary  that  the  Neutral  is  the  only  competent 
judge  whether  the  transitys  be  or  be  not  innoxivs.  But  the 
opinion  itself  does  not  seem  well  founded.  The  Neutral  has 
a  right  to  judge  whether  such  permission  may  be  likely  to  be 
fraught  in  any  way  with  present  or  future  mischief  to  himself. 
Cases  of  extreme  necessity  may  be  put,  and  are  suggested 
by  Vattel ;  but  no  safe  rule  of  law  is  to  be  derived  from  the 
consideration  of  a  state  of  things  in  which  the  operation  of 
law  is,  by  the  very  hypothesis,  suspended.  The  rule  is 
plain  and  clear;  justice  and  the  reason  of  the  thing  are 
entirely  in  favour  of  the  absolute  right  of  the  Neutral  to 
decide  the  question  for  himself.  The  notion  of  the  imper- 
fect right  of  the  Belligerent  is  the  offspring  of  indifferent 
metaphysics  and  bad  law. 

CLIII.  In  the  alliance  between  France  and  Switzerland, 
in  1452,  it  was  stipulated  that  the  Swiss  should  not  allow 
passage  through  their  territories  to  the  enemies  of  France 
(«)  ;  and  this  Article  was  inserted  in  a  great  number  of  sub- 
sequent Treaties  between  the  same  Powers  ;  the  last  instance 

{z)  Grot.  1.  ii.  c.  ii.  s.  13. 
Bynk.  1.  i.  c.  viii. 
Wolff,  Jus  Gent  687. 
Vattel,  1.  iii.  c.  vii.  ss.  119-31. 
De  Martens,  ss.  310,  311. 
Heffter,  s.  147  n.  (1). 
Wheaton,  Elem.  1.  xi.  s.  8. 
Manning,  pp.  182-86. 

The  Tivee  Gehroeders,  3.  0.  Rob.  Adm.  Rep.  p.  336. 
(a)  Dumont,   Corps  Dipl.  1.  iii.  c.  i.  s.  193. 
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bting  in  the  Treatv of  1803  ib).     In  1512,  LouL=  XII.  and 
the   King   of  Navarre   agreed   to  allow  no  pa.-^sage  to  the 
enemies    of  the  other   party.       In  consequence,  when  the 
King  of   Arragon  and  Castile  demanded   passage,  he  was 
refused;    and,  using   this    as    a  pretext   for   hostilities,  he 
overran  Xavarre  (c).     By  the  Treaty  of  Mnnster,  in  1648, 
the  German  princes  were  to  be  allowed  passage  through 
each  other's  dominions  ;  but  passage  is  otherwise  expressly 
forbidden  by  the  same  Treaty  id).     The  clause  that  neither 
j)arty  shall  allow  passage  to  the  enemies  of  the  other,  u 
inserted  in  a  great  many  subsequent  Treaties  :  and,  when- 
ever the  integrity  of  a  Neutral  territory  was  violated  by  the 
passage  of  troops,  it  was  invariably  considered  as  an  unjus- 
tifiable aggression  (e).     In  1792,  Russia  and  Austria  agreed 
that  they  would  conjointly  request  passage  for  their  troops 
through  the  territory  of  third  parties  (f).     And,  in  1798, 
Russia  and  the  King   of  Naples  agreed  that  they  would 
request  the  Emperor  and  the  Porte  to  allow  the  passage  of 
certain  troops  {g).     During  the  numerous  wars  which  grew 
out  of  the  French  Revolution,  it  became  a  constant  object 
of  French  diplomacy  to  obtain  this  pri\-ilege  for  the  French 
armies,  which  was  done  in  a  great  variety  of  Treaties ;  see, 
for  instance,  that  with  Prussia  in   1796  (for  the  county  of 
La  Mark)  (A):   and.  in  the  same  year,  those  with  Sardinia, 
Parma,  the  Pope,  AViirtemberg,  Baden,  and  Bavaria  (i); 
and  in  1800,  the  Treaties   with  the   Princes   of  Isemberg. 
Hesse    Homburg,  Wied,   and   Nassau   (A).     And,  by  the 
Confederation  of  the  Rhine   in   1806,  passage  was  to   be 

(6)  IM  Mortem^  Eec.  de  Tr.,  SuppL  L  iii.  3.  570. 

(c)  Dumont,  Corps  Dipi.  1.  iv.  c.  L  a.  148. 

(d)  Ihid.  1-  vi.  c.  i-  as.  451^59. 

(e)  Coxe^s  Life  of  Marlborough^  toL  iiL  p.  112. 
Moser,  Vermch,  i.  i.  218,  2.38  d  geq. 

if)  De  MaHerig,  Eec.  1.  v.  a.  349. 

(g)  Ib.  1.  iii.  a.  525. 

{h)  Ih.  s.  57. 

(i)  Ih.  as.  215,  226.  240,  265,  277,  2t>4. 

(k)  lb,  1.  vii.  ss.  113,  116,  118.  121. 
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allowed  to  the  troops  of  any  of  the  members,  but  was 
to  be  refused  to  any  who  were  not  members  of  the 
Confederation  (/). 

CLIV.  It  has  been  said  that  the  territory  and  waters  of 
the  Neutral  are  inviolable,  and  that  no  hostility  caji  be 
exercised  therein.  Bynkershoek  (712),  indeed,  suggests  that  a 
belligerent  who  has  begun  an  attack  upon  another  belligerent 
without  the  Neutral  territory  or  water,  may  so  far  trench 
upon  the  inviolability  thereof,  as,  dum  fervet  opus,  to 
continue  the  chase  and  complete  the  capture.  But  the 
opinion  is  not  admissible.  The  great  principle  of  the 
inviolability  of  Neutral  territory,  so  long  as  a  strict  Neutrality 
is  maintained,  must  not  be  impaired  by  any  exceptional  cases 
of  this  kind  {n). 

CLV.  It  is  indeed  true  that  Lord  Stowell  has  said,  in  a 
particular  case,  that  he  was  disposed  so  far  to  agree  with 
Bynkershoek,  that  if  a  vessel,  having  refused  to  submit  to 
visitation  and  search,  fled  within  Neutral  territory  to  some 
uninhabited  place,  like  the  little  mud  islets  at  the  mouth  of 
the  Mississippi,  and  the  belligerent  cruiser  there,  without 
injury  or  annoyance  to  any  person,  should  quietly  take  pos- 
session of  his  prey,  he  would  not  stretch  the  point  so  far, 
as,  on  that  account  only,  to  hold  the  capture  illegal  {0).     But, 


(0  Ih.  Suppl.  1.  iv.  ss.  385,  389,  392,  394,  397,  482,  484. 

Manning,  Law  of  Nations,  pp.  185,  186,  to  which  I  am  indebted  for 
this  summary. 

(m)  Q.  J.  P.  c.  viii. 

Bynkershoek  says  that  he  has  never  seen  this  opinion  mentioned 
either  in  the  writings  of  jurists  or  maintained  by  any  European  nation 
except  the  Dutch.  But  Mr.  Chancellor  Kent  observes  (vol.  i.  p.  119) 
that  Casaregis,  and  some  other  jurists  mentioned  by  Azuni,  held  a 
similar  doctrine,  Kent  adds  his  own  authority  to  that  of  D^Ahreu, 
Valin,  Emerigon,  Vattel,  Azuni,  and  others,  in  support  of  the  doctrine 
in  the  text. 

(n)  Vattel,  1.  iii.  c.  vii.  s.  132. 

Emerigon,  Tr.  des  Ass.  i.  449. 

(0)  The  Anna,  5  G.  Roh.  Adm.  Rep.  p.  365. 

Vide  ante,  vol.  i.  pt.  iii.  c.  viii. 
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even  in  this  case,  the  Neutral  State  itself  would  have  a  clear 
right,  if  it  chose  to  intervene,  to  insist  on  a  restitution  of 
the  property.  The  sound  doctrine  is  thus  stated  by  Lord 
Stowell :  "  that  when  the  fact  (of  Neutral  territory)  is  esta- 
''  blished,  it  overrules  every  other  consideration.  The  capture 
"  is  done  away  :  the  property  must  be  restored,  notwithstand- 
"  ing  that  it  may  actually  belong  to  the  enemy  "  (/?). 

CLVI.  This  portion  of  the  subject  would  be  left  im- 
perfect, without  some  further  observations  upon  the  question 
of  vessels  captured  within  neutral  limits  ;  though,  in  making 
them,  the  intention  before  expressed  of  reserving  for  a  sepa- 
rate exposition  all  that  appertains  to  Maritime  or  Prize  Law 
may  appear  to  be  in  some  degree  departed  from. 

CLVII.  It  is  laid  dovm  by  jurists  (q)  that  with  respect  to 
the  captured  property  of  its  own  subjects,  brought  within 
the  limits  of  its  own  territory,  a  Neutral  State  may  so  far 
exercise  jurisdiction  as  to  restore  such  property,  where  of 
course  the  capture  has  not  been  warranted  by  the  conduct  of 
the  Neutral  owner  or  his  agent.  This  jurisdiction  is  conceded, 
according  to  Valin,  to  the  Neutral  State,  as  a  compensation 
for  the  asylum  granted  to  the  captor  and  his  prize  (r). 

The  Courts  of  the  North  American  United  States  have 
decided  that  foreign  ships  which  have  offended  against  the 
laws  of  the  United  States,  within  their  jurisdiction,  may  be 
pursued  and  seized  upon  the  ocean,  and  rightfully  brought 
into  the  ports  of  the  United  States  for  adjudication  (5). 

The  law  relating  to  enemy's  property  in  neutral  vessels, 
and  to  neutral  property  in  enemy's  vessels,  will  be  discussed 
in  a  later  chapter  of  this  work. 

CLVIIL  Though  a  Neutral  may,  in  the  case  which  has 
been  mentioned,  be  entitled  to  demand  restitution  of  the  bel- 
ligerent's capture  ;  yet  he  has  no  right  to  inquire  into  the 


(p)  The  Vrow  Anna  Catharina,  5  C.  Bub.  Adm.  Rep.  p.  15. 

(g)  Kenfs  Comm.  i.  121. 

(r)  Valin,  Comm.  t.  ii.  p.  274. 

(.s)  The  Marianna  Flora,  11  Wheaton  {Amer.),  p.  42. 
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validity  of  a  capture,  except  in  cases  in  which  the  neutral 
jurisdiction  has  been  violated.  In  such  cases  only  the  neutral 
Power  will,  in  spite  of  a  sentence  of  condemnation  in  the 
Court  of  the  belligerent,  restore  the  property  if  it  be  found 
within  its  jurisdiction,  and  in  the  hands  of  the  offender  (t). 

It  belongs,  however,  exclusively  to  the  neutral  Govern- 
ment to  raise  the  objection  to  a  title,  founded  upon  a  capture, 
made  within  the  Neutral  territory.  So  far  as  the  adverse 
belligerent  is  concerned,  he  has  no  right  to  complain  if  the 
case  be  duly  tried  before  a  competent  Court  (u). 

The  Government  of  the  owner  of  the  captured  property 
may  indeed  call  the  Neutral  to  account,  for  permitting  a 
fraudulent,  unworthy,  or  unnecessary  violation  of  its  jurisdic- 
tion, and  such  permission  may,  according  to  the  circumstances, 
convert  the  Neutral  into  a  Belligerent. 

CLIX.  The  civil  war  in  Portugal,  in  the  years  1828-9, 
gave  rise  to  a  very  important  question  respecting  the  duties 
of  a  Neutral  State  pending  such  contest. 

In  1827,  Don  Pedro,  having  retained  to  himself  the 
empire  of  the  Brazils,  formally  renounced  the  throne  of 
Portugal  in  favour  of  his  daughter  Donna  Maria,  having 
delegated  to  his  brother  Don  Miguel  the  office  of  Regency 
of  the  kingdom,  with  the  intention  that  he  should  marry  his 
niece. 

Donna  Maria  II.  was  recognised  by  Great  Britain  and 
the  other  Great  Powers  of  Europe  as  the  legitimate  Sove- 
reign of  Portugal.  Don  Pedro  imagined  that  he  had  adopted 
the  most  efficacious  expedient  for  reconciling  the  parties  of 
the  Constitutionalists  and  the  Absolutists,  which  divided 
Portugal,  and  also  that  he  had  secured  to  that  country  the 
enjoyment  of  those  free  institutions  which  he  had  recently 
bestowed  upon  it. 

Don  Miguel,  however,  after  a  very  short  period,  violated 


(t)  The  Arrogante  Barcelones,  7  Wheaton  (Amer.),  p.  496. 

La  Amistad  de  Rues.  5  ih.  p.  390. 

(u)  The  Etrusco,  3  0.  Boh.  Adm.  Rep.  p.  162.  n. 
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all  his  engagements,  placed  liimself  at  the  head  of  the  Abso- 
lutists, procured  himself  to  be  proclaimed  King  in  182S, 
proscribed  the  Constitutionalists,  and  plunged  the  country 
into  the  horrors  of  a  most  barbarous  civil  war.  The  Consti- 
tutionalists were  at  first  defeated  in  the  strugs^le. 

The  King  of  Spain,  though  at  first,  in  common  with  the 
other  European  Powers,  he  had  withdrawn  his  ambassador 
from  the  Court  of  the  usurper,  in  a  short  time  re-established 
with  him  relations  of  amity. 

The  other  Sovereigns  of  Europe  still  kept  aloof  from  any 
communication  with  the  usurper — from  any  act  which  might 
be  considered  a  recognition  of  his  title.  The  Portuguese 
refugees,  and  the  Ministers  of  Don  Pedro,  insisted  that 
they  ought  to  do  more,  and  drive  him  from  his  throne  by 
positive  interference.  These  applications  were  addressed 
particularly  to  the  British  Ministry.  The  Marquis  of  Bar- 
bacena,  the  Brazilian  Envoy,  presented  an  official  note  to 
Lord  Aberdeen,  detailing  the  Treaties  that  regulated  the 
relations  between  Britain  and  Portugal ;  exposing  the  law- 
less course  of  Don  Miguel's  aggressions ;  and  concluding 
that  Miguel's  proceedings,  crowned  by  his  assumption  of 
the  style  and  state  of  King,  formed  an  attack  upon  the 
rights  of  the  true  Sovereign  of  Portugal,  Donna  Maria, 
which  Britain,  by  her  Treaties  with  that  country,  was 
bound  to  lend  her  aid  in  repelling.  Lord  Aberdeen,  in 
answer,  admitted  to  their  fullest  extent  the  obligations  created 
by  these  Treaties ;  but  he  maintained  that  they  did  not 
countenance  the  demand  now  made  of  an  armed  interference 
on  the  part  of  Britain,  to  remedy  the  consequences  of  an 
internal  revolution.  "  It  is  assumed,"  he  said,  "  that  the 
''  usurpation  of  the  throne  of  Portugal  by  the  Infant  Don 
"  Miguel  has  given  to  Her  Most  Faithful  Majesty  the  right 
*^  of  demanding  from  this  country  effectual  succours  for  the 
"  recovery  of  her  crown  and  kingdom.  But  in  the  whole 
"  series  of  Treaties  there  is  no  express  stipulation  which  can 
*'  warrant  this  pretension,  neither  is  such  an  obligation  im- 
"  plied  by  their  general  tenor  and  spirit.     It  is  either  for 
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"  the  purpose  of  resisting  successful  rebellion,  or  of  deciding 
"  by  force  a  doubtful  question  of  succession,  that  Great 
"  Britain  is  now  called  upon  to  act.  But  it  is  impossible  to 
"  imagine  that  any  independent  State  could  ever  intend  thus 
''  to  commit  the  control  and  direction  of  its  internal  affairs 
"  to  the  hands  of  another  Power.  For,  doubtless,  if  His 
"  Britannic  Majesty  be  under  the  necessity  of  furnishing 
"  effectual  succours,  in  the  event  of  any  internal  revolt 
"  or  dissension  in  Portugal,  it  would  become  a  duty,  and, 
**  indeed,  it  would  be  essential,  to  take  care  that  no  such 
"  case  should  exist,  if  it  could  be  prevented.  Hence  a  con- 
"  stant  and  minute  interference  in  the  affairs  of  Portugal 
"  would  be  indispensable ;  for  His  Majesty  could  never  con- 
"  sent  to  hold  his  fleets  and  armies  at  the  disposal  of  a  King 
"  of  Portugal,  without  exercising  those  due  precautions,  and 
"  that  superintendence,  which  would  assure  him  that  his 
"  forces  would  not  be  employed  in  averting  the  effects  of 
"  misgovernment,  folly,  or  caprice.  Is  this  a  condition  in 
"  which  any  State,  professing  to  be  independent,  could 
"endure  to  exist? (.r)  The  truth  is,  that  the  whole  spirit 
"  of  the  Treaties,  as  well  as  their  history,  shows,  that  the 
"  principle  of  the  guarantee  given  by  England  is  the  protec- 
*'  tion  of  Portugal  from  foreign  interference." 

The  British  Government  refused,  therefore,  to  interfere 
in  this  domestic  quarrel;  and,  holding  that  it  was  not 
entitled  to  make  any  distinction  between  the  claimants  of 
the  Portuguese  crown,  in  so  far  as  their  respective  pre- 
tensions were  supported  only  by  domestic  force,  considered 
itself  bound  to  observe,  in  regard  to  all  military  operations,  a 
strict  Neutrality.  A  great  number  of  Portuguese  refugees, 
most  of  them  military  men,  had  arrived  in  England,  taking 
up  their  residence  principally  in  Portsmouth,  Falmouth, 
and  the  neighbourhood.  As  it  was  believed  that  they  were 
meditating  to  fit  out  some  expedition  from  these  ports 
against  Don  Miguel,  the  British  Government,  holding  that 

(x)   Vide  ante,  vol.  i.  pt.  iv.  c.  i.  ;  vol.  ii.  §  Ivi. 
VOL,    III.  U 
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to  permit  this  would  be  a  breach  of  Neutrality,  informed 
the  Brazilian  Minister  that  it  would  not  allow  such  designs 
to  be  carried  on  in  British  harbours,  and  that,  for  security's 
sake,  the    refugees  must   remove   farther   from  the    coast. 
The  Envoy  then  stated  that  those  troops  were  about  to  be 
conveyed  to  Brazil ;  and  accordingly  four  vessels,  having  on 
board  652  officers  and  men,  under  the  command  of  General 
Count  Saldanha,  who  had  been  the  constitutional  Minister 
of  War,  sailed  from  Plymouth.     The  British  Government 
suspected  that  the  true  design  was  to  land  these  troops  at 
Terceira,  although   the  ostensible   destination    was  Brazil. 
Notice  was  given  to  them  before  they  sailed,  that  any  such 
atterrpt  would  be  resisted,  and  a  small  force  of  armed  ves- 
sels, uiider  the  command  of  Captain  Walpole  of  the  Ranger, 
was  despatched  beforehand  to  Terceira,  to  enforce  the  pro- 
hibition.    His  instructions  were  to  cruise  off  the  island,  to 
inform  the  Portuguese,  if  they  appeared,  that  he  had  au- 
thority to  prevent  their  landing ;  "  and,  should  they  persist, 
"  notwithstanding  such  warning,  in  hovering  about,  or  in 
"  making  any  efforts  to  effect  a  landing,  you  are  then  to  use 
*^  force  to  drive  them  away  from  that  neighbourhood,  and 
"  keep  sight  of  them  until  you  shall  be  convinced,  by  the 
"  course  they  may  steer,  and  the  distance  they  may  have 
"  proceeded,  that  they  have  no  intention  of  returning  to  the 
"  Western  Islands,  or  to  proceed  to  Madeira." 

The  expedition  of  Count  Saldanha  appeared  off  Terceira 
on  the  16th  of  January,  and  was  discovered  by  Captain 
Walpole  standing  right  in  for  Port  Praya.  He  fired  two 
shots,  to  bring  them  to,  but  they  continued  their  course. 
The  vessel,  on  board  of  which  was  Saldanha,  although  now 
within  point-blank  range  of  the  Ranger's  guns,  seemed  de- 
termined to  push  in  at  all  hazards.  To  prevent  him  from 
effecting  his  object.  Captain  Walpole  was  under  the  neces- 
sity of  firing  a  shot  at  the  vessel,  which  killed  one  man  and 
wounded  another.  The  vessels  then  lay  to,  and  to  a  note 
from  Captain  Walpole,  inquiring  what  was  their  object  in 
coming  thither,  Saldanha  answered, "  My  object  in  appearing 
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"  here  is  to  fulfil  the  orders  of  Her  Majesty  the  Queen 
"  of  Portugal,  and  which  prescribe  me  to  conduct,  un- 
"  armed,  without  any  hostile  appearance,  to  the  isle  of 
"  Terceira,  the  men  that  are  on  board  the  four  vessels 
"  in  sight,  which  island  has  never  ceased  to  obey  and 
"  acknowledge,  as  its  legitimate  Sovereign,  Her  Faithful 
"  Majesty  Donna  Maria  II.  As  a  faithful  subject  and 
"  soldier,  I  think  it  unnecessary  to  assure  you  that  I  am 
"  determined  to  fulfil  my  duty  at  all  peril."  Captain 
Walpole  replied,  that  he  too  had  instructions  to  obey,  and 
an  imperious  duty  to  perform ;  that  both  of  them  prevented 
him  from  allowing  the  Count,  or  any  part  of  his  force,  to 
land,  either  at  Terceira,  or  on  any  of  the  Western  Islands 
or  the  Azores,  or  even  to  continue  in  that  neighbourhood  ; 
that,  therefore,  unless  the  Count  immediately  quitted  the 
vicinity  of  the  islands,  he  should  be  obliged,  and  was  deter- 
mined, to  use  force  to  compel  him  to  do  so.  Saldanha  then 
declared  that  he  considered  himself  and  his  men  as  being, 
in  these  circumstances.  Captain  Walpole's  prisoners;  that 
they  would  follow  his  vessels  wherever  he  chose  to  take 
them,  but  must  have  a  written  order  to  that  effect,  and 
be  supplied  with  water  and  provisions.  Captain  Wal- 
pole simply  answered,  that  they  were  at  liberty  to  go  to 
England,  to  France,  or  wheresoever  they  chose,  provided 
only  they  quitted  the  islands.  Saldanha  still  insisted  that  he 
should  be  told  whether  or  not  he  was  considered  a  prisoner 
of  war ;  if  he  was,  he  would  follow ;  if  he  was  not,  he 
would  pursue  his  course,  and  endeavour,  at  every  risk, 
to  fulfil  his  instructions  :  "  Only  force  shall  prevent  me 
"  from  executing  the  orders  of  my  Queen."  Captain  Wal- 
pole's  reply  still  was,  "  Go  where  you  choose,  but  don't  stay 
*'  here  ;  if  you  persist  in  hovering  about  these  islands,  it  is 
"  my  duty  and  firm  determination  to  carry  those  measures 
"  you  are  already  in  possession  of  into  full  effect.  I  there- 
"  fore  trust  you  will  see  the  wisdom  of  quitting  this  neigh- 
"  bourhood."  The  Portuguese  vessels  then  made  sail  for  the 
westward,  accompanied   by  the    British  ships.     They  con- 

II  2 
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tinued  together  till  the  24th  of  January,  when  Captain 
Walpole,  having  sent  a  note  to  Count  Saldanha,  requesting 
to  know  whether  it  was  his  intention  to  proceed  to  England, 
as  the  Captain,  who  was  himself  to  return  to  Terceira, 
wished  to  forward  despatches  to  Government,  Count  Sal- 
danha returned  the  following  answer :  "  Sir, — I  am 
"  astonished  at  your  question.  What,  Sir  !  you  came  to 
"  Terceira  to  make  us  prisoners ;  you  have  escorted  us 
"  these  eight  days ;  you  have  prevented  me  fulfilling  my 
"  orders ;  you  have  endangered  the  lives  of  so  many  faithful 
"  subjects  of  the  most  ancient  allies  of  your  Sovereign ;  you 
"  have  made  us  consume  our  scanty  provisions ;  you  have 
"  positively  obliged  me  not  to  separate  my  vessels ;  you 
"  have  used  over  me  the  discretion  of  a  conqueror,  and,  at 
"  the  end  of  all  this,  you  ask  me  where  I  am  going  !  I  do 
"  not  know,  Sir,  where  to ;  the  only  thing  I  know  is,  that  I 
"  am  going  wherever  you  will  lead  us,  according  to  my  posi- 
"  tive  assertions  in  every  one  of  my  official  letters."  Captain 
Walpole  answered  :  "  Sir, — I  am  both  surprised  and  con- 
"  founded  at  the  contents  of  your  letter  just  received,  after 
*'  my  repeatedly  declaring  to  you  in  my  correspondence  that 
"  you  were  at  liberty  to  pursue  your  own  course  and  discre- 
"  tion.  I  have  now  to  inform  you,  that  your  conduct  has 
"  determined  me  to  escort  you  no  farther."  The  captain 
accordingly,  having  now  brought  them  within  five  hundred 
miles  of  Scilly,  and  seeing  them  still  pursuing  a  channel 
course,  parted  company,  and  returned  to  his  station  at  Ter- 
ceira, leaving  them  to  go  wheresoever  they  might  think 
good.  In  February  he  stopped  another  vessel,  with  about 
forty  Portuguese  officers  and  men,  entering  Port  Praya, 
which  had  likewise  sailed  from  London,  and,  having  sup- 
plied her  wath  water  and  provisions,  sent  her  off  from  the 
islands.  Count  Saldanha,  and  his  squadron,  instead  of 
returning  to  England,  proceeded  to  Brest  (z/). 


(y)  Annual  Register^    1829,    p.    186,   from  which   this  account   is 
taken. 
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It  is  to  be  observed  that  Terceira  alone  of  the  Islands  of 
the  Azores  had  not  fallen  into  the  possession  of  Miguel,  but 
had  remained  faithful  to  the  Queen  of  Portugal. 

The  act  of  the  British  Government  produced  a  great  ex- 
citement in  England,  and  very  animated  debates  in  Parlia- 
ment, in  which  the  principles  of  International  Law  were 
laid  down  with  great  precision,  and  discussed  with  no 
ordinary  ability. 

The  Government  defended  the  instructions  given  to  Cap- 
tain Walpole,  upon  the  ground  that  the  refugees  had  fitted 
out  a  warlike  armament  in  a  British  port ;  that  the  arma- 
ment having  been  equipped  under  the  disguise  of  a  destina- 
tion to  Brazil,  had  not  been  prevented  from  sailing,  as  it 
otherwise  would  have  been,  out  of  the  port  of  Plymouth ; 
and  that  they  were  therefore  bound,  by  the  duties  of 
Neutrality,  to  prevent  by  force  an  armament  so  equipped 
from  disembarking,  even  in  the  harbour  of  the  Queen  of 
Portugal's  dominions.  The  Government  were  supported  by 
a  majority  in  both  Houses  of  Parliament ;  but  in  the  pro- 
test of  the  House  of  Lords,  and  in  the  resolutions  of  the 
House  of  Commons,  the  true  principles  of  International 
Law  are  to  be  found. 

CLX.  The  protest  of  the  House  of  Lords  is  as  fol- 
lows (z)  : — 

"  PROTEST — TERCEIRA. 

"  Because  the  forcible  detention  or  interruption  of  the 
"  subjects  of  a  belligerent  State,  upon  the  high  seas,  or 
"  within  the  legitimate  jurisdiction  of  either  of  the  Belli- 
"  gerents,  by  a  Neutral,  constitutes  a  direct  breach  of  Neu- 
"  trality,  and  is  an  obvious  violation  of  the  Law  of  Nations. 
"  And  such  an  act  of  aggression,  illegal  and  unjust  at  all 

(z)  Lord  Clanricarde  brought  forward  the  resolutions  in  the  House 
of  Lords.  The  numbers  on  the  division  were  :  Content,  present,  21  ; 
proxies,  10  ;  total,  31.  Non-content,  present,  61  ;  proxies,  65  ;  total, 
126.  Majority,  95.-  Hansard's  Pari.  Deb.  (n.s.),  vol.  xxiii.  pp.  738-81. 
Some  Resolutions  moved  in  March  23,  1830,  hy  the  Marquis  of  Clanri- 
carde, in  the  House  of  Lords. 
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"  times  against  a  people  with  whom  the  interfering  Power 
"  is  not  actually  at  war,  assumed  in  this  instance  a  yet  more 
"  odious  and  ungenerous  aspect,  inasmuch  as  it  was  exercised 
"  against  the  unarmed  subjects  of  a  defenceless  and  friendly 
"  Sovereign,  whose  elevation  and  right  to  the  Crown  of 
"  Portugal  had  been  earnestly  recommended  and  openly 
"  recognised  by  His  Majesty,  and  whose  actual  residence  in 
"  Great  Britain,  bespeaking  confidence  in  the  friendship  and 
"  protection  of  the  King,  entitled  both  her  and  her  subjects 
"  to  especial  favour  and  countenance,  even  if  considerations 
"  of  policy  precluded  His  Majesty's  Government  from  en- 
"  forcing  her  just  pretensions  by  arms. 

"  Vassall  Holland.  "  Cowper. 

"  SoMERHiLL.  "  Melbourne. 

"  Carlisle.  "  Seaford. 

"  Granville.  "  King. 

"  Wm.  Frederick.  "  Calthorpe. 

"  Radnor.  "  Carnarvon  "  (a). 

The    Resolutions    moved    in    the    House  of    Commons 
were  (b)  : — 

"That  prior  to  the  12th  of  December,  1828,  Her 
*'  Majesty  the  Queen  Donna  Maria  II.  had  been  recog- 
"  nised  by  His  Majesty,  and  the  other  Great  Powers  of 
"  Europe,  to  be  legitimate  Queen  of  Portugal ;  and  that  at 
"  the  period  above  named,  the  said  Queen  was  residing  in 
"  this  country,  and  had  been  received  by  His  Majesty  with 
"  the  accustomed  honours  of  her  royal  rank. 

"  That  on  the  said  12th  of  December,  the  Island  of  Ter- 
"  ceira,part  of  the  dominions  of  the  Queen  of  Portugal,  was 


(a)  Hcmsard's  Pari.  Deb.  (1830),  vol.  xxiii.  pp.  780,  781. 

(6)  "  The  resolutions  were  moved  in  the  House  of  Commons  by  Mr. 
Gra7it,  and  supported  in  a  very  elaborate  and  able  speech  by  Dr.  Philli- 
more.  On  the  division  the  numbers  were, — for  the  motion,  78  ;  against 
it,  191.  Majority,  113."— Hansard's  Pari.  Deb.  (n.s.),  vol.  xxiv.  pp. 
126-214.  (April  28,  1830.)  Debates  in  the  Bouse  of  Commons  on  the 
Besohdions  moved  by  Mr.  Grant. 
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"  governed  by  authorities,  civil  and  military,  in  allegiance 
"  to  Her  Majesty. 

"  That  on  the  said  12th  of  December,  instructions  were 
"  given  by  the  Lords  Commissioners  of  the  Admiralty, 
"  stating  that  a  considerable  number  of  Portuguese 
"  soldiers,  and  other  foreigners,  were  about  to  sail  in  trans- 
"  ports  from  Plymouth  to  Falmouth,  ^  and  it  is  supposed 
"  *  they  intend  making  an  attack  on  Terceira,  or  other  of  the 
"  '  Western  Isles  ;  and  His  Majesty  having  been  pleased  to 
"  '  command  that  a  naval  force  should  be  immediately  des- 
"  '  patched  to  interrupt  any  such  attempt,  you  are  hereby 
"  '  required  and  directed  to  take  the  ship  and  sloop  named 
"  '  in  the  margin  under  your  command,  and  to  proceed  with 
"  '  all  practical  expedition  to  Terceira ;  and  having  ascer- 
" '  tained  that  you  have  succeeded  in  reaching  that  island 
"  *  before  the  transports  alluded  to,  you  will  remain  yourself 
"  '  at  Angra  or  Praira,  or  cruising  close  to  the  island  in  the 
'* '  most  advisable  position  for  intercepting  any  vessels 
"  '  arriving  off  it ;  and  you  will  detach  the  other  ships  as 
"  '  you  shall  deem  best  for  preventing  the  aforesaid  force 
"  '  from  reaching  any  of  the  other  islands.' 

"  That  on  the  arrival  of  the  naval  force  sent  to  Terceira, 
"  in  pursuance  of  these  instructions,  the  commanding 
"  officer  found  that  island  in  possession  of,  and  governed  by, 
"  the  authorities  above  mentioned. 

"  That  in  the  beginning  of  January,  1829,  a  number  of 
"  Portuguese  subjects  or  soldiers  of  Her  said  Majesty 
"  voluntarily  left  this  country,  with  a  view  of  repairing  to 
"  the  said  island,  and  that  their  departure  and  destination 
"  were  known  to  His  Majesty's  Government ;  that  they 
"  appear  to  have  embarked  and  sailed  in  unarmed  merchant- 
"  ships,  to  have  been  unaccompanied  by  any  naval  force,  and 
"  themselves  without  any  arms  or  ammunition  of  War. 

"  That  these  unarmed  merchant-ships  and  passengers 
"  were  prevented  by  His  Majesty's  naval  forces,  sent  for 
"  the  purpose,  from  entering  the  harbour  of  Porto  Praira ; 
"  and  that  after  they  had  been  fired  into,  and  blood  had 
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"  been  spilled,  they  were  compelled,  under  the  threat  of  the 
"  further  use  of  force,  again  to  proceed  to  sea,  and  warned 
"  to  quit  the  neighbourhood  of  Terceira  and  the  rest  of  the 
"  Azores,  but  that  they  might  proceed  wherever  else  they 
"  might  think  proper. 

"  That  the  use  of  force  in  intercepting  these  unarmed 
"  vessels,  and  preventing  them  anchoring  and  landing  their 
"  passengers  in  the  harbour  of  Porto  Praira,  was  a  viola- 
"  tion  of  the  Sovereignty  of  the  State  to  which  the  island 
"  of  Terceira  belonged ;  and  that  the  further  interference 
'  to  compel  those  merchant-ships  or  transports  to  quit  the 
"  neighbourhood  of  the  Azores  was  an  assumption  of  juris- 
"  diction  upon  the  high  seas  neither  justified  by  the 
"  necessity  of  the  case,  nor  sanctioned  by  the  general  Law 
"of  Nations  "(c). 

CLX.A.  In  order  to  enforce  the  Neutral  obligations  of 
England  during  the  late  European  War,  the  English  Foreign 
Secretary  addressed  the  following  letter  to  the  Lords  Com- 
missioners of  the  Admiralty  [d) : — 

"Foreign  Office,  July  19,  1870. 
"  My  Lords, — Her  Majesty  being  fully  determined  to 
"  observe  the  duties  of  Neutrality  during  the  existing  state 
"  of  War  between  the  Emperor  of  the  French  and  the 
"  King  of  Prussia,  and  being  moreover  resolved  to  prevent, 
*'  as  far  as  possible,  the  use  of  Her  Majesty's  harbours, 
"  ports,  and  coasts,  and  the  waters  within  Her  Majesty's 
"  territorial  jurisdiction,  in  aid  of  the  warlike  purposes  of 
"  either  belligerent,  has  commanded  me  to  communicate  to 
"  your  Lordships,  for  your  guidance,  the  following  rules, 
"  which  are  to  be  treated  and  enforced  as  Her  Majesty's 
"  orders  and  directions  :  — 


(c)  IJcmsard's  Pari.  Deh.  (1830),  vol.  xxiv.  pp.  126,  127. 

(d)  Similar  letters  were  addressed  to  the  Treasury,   Home  Office, 
Colonial  Office,  War  Office,  and  India  Office. 
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"  '  Her  Majesty  is  pleased  further  to  command  that  these 
"  '  rules  shall  be  put  in  force  in  the  United  Kingdom,  and 
" '  in  the  Channel  Islands,  on  and  after  the  26th  of  July 
"  '  instant,  and  in  Her  Majesty's  territories  and  possessions 
" '  beyond  the  seas,  six  days  after  the  day  when  the 
" '  Governor,  or  other  chief  authority  of  each  of  such 
"  '  territories  or  possessions  respectively,  shall  have  notified 
" '  and  published  the  same ;  stating  in  such  Notification 
"  *  that  the  said  rules  are  to  be  obeyed  by  all  persons 
"  '  within  the  same  territories  and  possessions. 

"  '  During  the  continuance  of  the  present  state  of  AVar, 
"  '  all  ships  of  war  of  either  belligerent  are  prohibited  from 
"  '  making  use  of  any  port  or  roadstead  in  the  United 
" '  Kingdom  of  Great  Britain  and  Ireland,  or  in  the 
'' '  Channel  Islands,  or  in  any  of  Her  Majesty's  colonies  or 
"  '  foreign  possessions  or  dependencies,  or  of  any  waters 
" '  subject  to  the  territorial  jurisdiction  of  the  British 
"  '  Crown,  as  a  station,  or  place  of  resort,  for  any  warlike 
"  '  purpose,  or  for  the  purpose  of  obtaining  any  facilities  of 
"  '  warlike  equipment ;  and  no  ship  of  war  of  either  belli- 
"  '  gerent  shall  hereafter  be  permitted  to  sail  out  of  or  leave 
" '  any  port,  roadstead,  or  waters  subject  to  British  juris- 
"  '  diction,  from  which  any  vessel  of  the  other  belligerent 
"  '  (wliether  the  same  shall  be  a  ship  of  war  or  a  merchant- 
"  '  ship)  shall  have  previously  departed,  until  after  the  ex- 
*' '  piration  of,  at  least,  twenty-four  hours  from  the  de- 
"  ^  parture  of  such  last-mentioned  vessel  beyond  the  terri- 
"  '  torial  jurisdiction  of  Her  Majesty. 

" '  2.  If  any  ship  of  war  of  either  belligerent  shall,  after 
"  '  the  time  when  this  Order  shall  be  first  notified  and  put 
"  '  in  force  in  the  United  Kingdom,  and  in  the  Channel 
"  '  Islands,  and  in  the  several  colonies  and  foreign  posses- 
" '  sions  and  dependencies  of  Her  Majesty  respectively, 
"  '  enter  any  port,  roadstead,  or  waters  belonging  to  Her 
" '  Majesty,  either  in  the  United  Kingdom  or  in  the 
"  '  Channel  Islands,  or  in  any  of  Her  Majesty's  colonies  or 
"  '  foreign  possessions  or  dependencies,  such  vessel  shall  be 
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'  required  to  depart  and  to  put  to  sea  within  twenty-four 
'  hours  after  her  entrance  into  such  port,  roadstead,  or 
'  waters,  except  in  case  of  stress  of  weather,  or  of  her 
'  requiring  provisions  or  things  necessary  for  the  sub- 
'  sistence  of  her  crew,  or  repairs  ;  in  either  of  which  cases 
'  the  authorities  of  the  port,  or  of  the  nearest  port  (as  the 

*  case  may  be),  shall  require  her  to  put  to  sea  as  soon  as 
'  possible  after  the  expiration  of  such  period  of  twenty- 

*  four  hours,  without  permitting  her  to  take  in  supplies 
'  beyond  what  may  be  necessary  for  her  immediate  use ; 
'  and  no  such  vessel  which  may  have  been  allowed  to 
'  remain  within  British  waters  for  the  purpose  of  repair 
'  shall  continue  in  any  such  port,  roadstead,  or  waters,  for 
'  a  longer  period  than  twenty-four  hours  after  her  neces- 
'  sary  repairs  shall  have  been  completed.  Provided, 
'  nevertheless,  that  in  all  cases  in  which  there  shall  be  any 
'  vessel  (whether  ships  of  war  or  merchant-ships)  of  the 
'  said  belligerent  parties  in  the  same  port,  roadstead,  or 
'  waters  within  the  territorial  jurisdiction  of  Her  Majesty, 
'  there  shall  be  an  interval  of  not  less  than  twenty-four 
'  hours  between  the  departure  therefrom  of  any  such 
'  vessel  (whether  a  ship  of  war  or  merchant-ship)  of  the 
'  one  belligerent,  and  the  subsequent  departure  therefrom 
'  of  any  ship  of  war  of  the  other  belligerent ;  and  the 
'  time  hereby  limited  for  the  departure  of  such  ships  of 
'  war  respectively  shall  always,  in  case  of  necessity,  be 
'  extended  so  far  as  may  be  requisite  for  giving  effect  to 
'  this  proviso,  but  no  further  or  otherwise. 

"  '  3.  No  ship  of  war  of  either  belligerent  shall  hereafter 
'  be  permitted,  while  in  any  port,  roadstead,  or  waters 
'  subject  to  the  territorial  jurisdiction  of  Her  Majesty,  to 
'  take  in  any  supplies,  except  provisions  and  such  other 
'  things    as  may  be  requisite   for  the  subsistence  of  her 

*  crew,  and  except  so  much  coal  only  as  may  be  sufficient 
'  to  carry  such  vessel  to  the  nearest  port  of  her  own 
'  country,  or  to  some  nearer  destination,  and  no  coal  shall 
'  again  be  supplied  to  any  such  ship  of  war  in  the  same 
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** '  or  any  other  port,  roadstead,  or  waters,  subject  to  the 
" '  territorial  jurisdiction  of  Her  Majesty,  without  special 
"  '  permission,  until  after  the  expiration  of  three  months 
"  '  from  the  time  when  such  coal  may  have  been  last  supplied 
"  *  to  her  within  British  waters  as  aforesaid. 

" '  4.  Armed  ships  of  either  party  are  interdicted  from 
"  *  carrying  prizes  made  by  them  into  the  ports,  harbours, 
"  ^  roadsteads,  or  waters  of  the  United  Kingdom,  or  any 
"  '  of  Her  Majesty's  colonies  or  possessions  abroad.' 
"  I  have  the  honour  to  be,  &c. 

"  Granville." 

The  other  Neutral  States  pursued  a  course  substantially 
founded  on  the  same  principle. 
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CHAPTER  X. 

THE    RIGHTS    AND    DUTIES    OF     THE     NEUTRAL. — 1,    WITH 
RESPECT    TO    COVERING   ENEMY'S   GOODS. 

CLXI.  There  is  no  more  unquestionable  proposition  of 
International  Law,  than  the  proposition  that  Neutral  States 
are  entitled  to  carry  on,  upon  their  own  account,  a  trade  with 
a  Belligerent  (a). 

Once  only  has  Great  Britain  attempted  to  enforce  a  con- 
trary doctrine ;  viz.,  by  the  Treaty  of  Whitehall,  contracted 
in  1689  (^)  with  Holland.  An  endeavour  was  then  made 
by  these  two  States  to  prevent  all  commerce  with  France. 

Great  Britain  and  Holland,  by  this  act,  were  guilty  of 
a  grievous  violation  of  International  Law.  They  repented 
it,  however  ;  and,  to  borrow  the  language  of  Yattel,  who 
justly  censures  them,  "les  deux  puissances  maritimes, 
"  reconnoissant  que  ies  plaintes  des  deux  couronnes  "  (that 
is,  of  Denmark  and  Sweden)  "  etoient  bien  fondees,  leur 
*'  firent  justice"  (c). 

It  is  true,  indeed,  that  upon  two  other  occasions,  besides 
the  one  just  mentioned,  Great  Britain  has  been  a  party 
to   measures  which  had  for  their  object,  in  one    instance. 


(a)  Hilhner  (c.  i.  s,  1)  seems  to  think  that  it  has  been  contended  that 
Belligerents  have  claimed  a  right  to  prevent  Neutrals  from  trading  with 
their  adversaries.     This  is  a  misstatement  or  a  mistake. 

(6)  August  12. 

(c)  L.  iii.  s.  112.  Condemned  by  Lord^  Liverpool,  Treatise  on  the 
Conduct  of  Great  Britain,  (fee.  p.  116  {vide  post)  ;  and  in  Letter  on  the 
Orders  in  Council,  pp.  20-1,  by  Dr.  PhilUmore  (1812). 
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to  prevent  the  Neutral  from  carrying  on  trade  generally^ 
and,  in  another  instance,  carrying  on  a  particular  trade, 
on  his  own  account,  with  a  Belligerent.  Her  conduct  upon 
these  two  occasions  does  not  appear  to  me  to  be  defen- 
sible. It  is  to  be  observed,  however,  that  Great  Britain, 
upon  both  these  occasions,  rested,  however  erroneously, 
her  defence  upon  a  highly  exceptional  state  of  things, 
warranting,  as  she  alleged,  a  temporary  departure  from 
what  she  admitted  to  be  the  general  rules  of  law. 

On  one  of  these  two  occasions.  Orders  in  Council  were 
issued,  and  defended  as  being  retaliatory  to  the  Berlin  and 
Milan  Decrees.  On  the  other  occasion,  a  demand  was  made 
by  Great  Britain,  in  concert  with  Kussia  and  Prussia,  upon 
Denmark  and  Sweden,  in  1793,  to  abstain  from  commerce  in 
grain  and  provisions  with  revolutionary  France. 

The  conduct  of  Great  Britain  upon  these  two  occasions 
will  presently  be  examined  and  discussed,  when  the  Bellige- 
rent right  of  Blockade  and  the  doctrine  of  Contraband  come 
under  consideration. 

CLXII.  The  question  whether  Neutral  States  may  ex- 
tend the  limits  of  their  trade,  during  war,  not  with,  but  on 
account  of  a  Belligerent,  is  of  a  wholly  different  character. 
This  question  really  is,  May  the  Neutral  be  carrier  for 
one  Belligerent,  and  thereby  necessarily  relieve  him  from 
the  pressure  of  the  attack  of  the  other  Belligerent?  The 
answer  of  general  International  Law,  apart  from  specific 
Treaties,  is  clearly  in  the  negative,  whether  that  response  be 
derived  from  reason,  usage,  or  authority — whether  from  one 
or  all  of  these  "  dijudicationum  f antes  "  (^d). 

Before  we  proceed  to  examine  the  evidence  derived  from 
these  sources,  it  should  be  observed  that  this  proposition, 
which,  it  has  been  just  remarked,  is  negatived  by  the  voice 
of  International  Law,  practically  resolves  itself  into  two 
positions ;   viz. : — 

1.   That  the  ships  of  the  Ally  or  Neutral  may  lawfully 

{d)  Vide  ante,  vol.  i.  §§  xvii-xx. 
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carry  the  goods  of  the  enemy,  and  that  such  goods  will  not 
be  subject  to  capture  or  confiscation  by  a  belligerent  ship, — 
or,  in  other  words,  that  free  ships  make  free  goods. 

2.  That  ifc  is  competent  to  Neutrals  {bello  mediis) — the 
essence  of  whose  character  is  to  assist  neither  Belligerent — 
to  carry  on,  in  time  of  war,  a  particular  trade  restrained,  in 
time  of  peace,  exclusively  to  the  subjects  of  one  Belligerent, 
and  from  which,  in  time  of  peace,  they  are  rigorously  pro- 
hibited by  that  Belligerent,  but  which  that  Belligerent  now 
opens  to  them,  because,  under  the  pressure  of  his  enemy's 
attack,  he  is  no  longer  able  to  carry  it  on  himself.  Such 
trade,  so  closed  in  peace,  and  so  opened  in  war,  being, — 

(a)  The  coasting  ;  or, 

(yS)  The  colonial  trade  of  the  Belligerent. 

CLXIII.  First,  as  to  the  doctrine  expressed  in  the  canti- 
lena— free  ships  make  free  goods — (yaisseau  franc,  cargaison 
franche  ;  frey  Schiff,  frey  Gutt ;  verf alien  Schiff,  verf alien 
Gutty  With  reference  to  this  subject,  there  are  two  epochs 
to  be  studied  by  the  reader  and  noticed  by  the  writer  on 
International  Law. 

1.  The  epoch  which  extends  from  about  the  middle  of 
the  seventeenth  century  to  the  year  1856. 

2.  The  epoch  from  what  is  called  the  Declaration  of 
Paris  in  1856  to  the  present  time. 

I  do  not  think  that  this  document,  or  the  subsequent 
practice  of  States,  in  accordance  with  the  principle  con- 
tained in  it,  that  free  ships  make  free  goods,  has  dispensed 
with  the  necessity  of  inquiring  into  the  history  and  prin- 
ciples of  the  opposite  doctrine,  maintained  during  that  long 
period  by  the  provisions  of  various  Treaties,  and  by 
writers,  judges,  and  statesmen  of  the  highest  reputation, 
whose  labours  have  done  much  towards  the  building  of  the 
noble  edifice  of  International  Jurisprudence. 

I  proceed  therefore  to  notice  the  history  and  law  of  the 
first  epoch.  At  the  outset,  I  will  avail  myself  of  the  lan- 
guage of  the  "  Discourse  on  the  Conduct  of  the  Government 
''  of  Great  Britain  towards  Neutral  Nations,"  written  by  Mr. 
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Jenkinson  in  1758,  and  deliberately  republished  by  him 
when  Earl  of  Liverpool,  after  the  lapse  of  forty-three  years, 
in  1801.  This  treatise  has  never  been  answered,  and  in 
reason  and  expression  it  is  admirable ;  and  it  embodies  the 
opinions  of  some  of  the  ablest  writers  upon  International 
Jurisprudence  : — 

"  But  it  will  be  asked,"  the  author  says, "  from  whence 
"  then  arises  the  right  which  governments  always  enjoy  of 
"  protecting  the  property  of  the  enemy  within  the  precincts 
''  of  their  own  country  ?  It  is  a  consequence  of  the  right  of 
"  dominion :  unless,  therefore,  their  dominion  extends  over  the 
"  ocean,  the  right  of  protection  cannot  there  take  place.  Do- 
^'  minion  gives  a  right  of  enacting  laws,  of  establishing  new 
"jurisdictions,  and  of  making  all  (whether  its  own  subjects 
"  or  those  of  other  countries)  submit  to  these  who  come 
"  within  the  pale  of  its  power.  Here,  then,  the  trial  which 
"  the  Law  of  Nations  gives  is,  as  it  were,  superseded,  and 
"  any  proceedings  upon  it  would  of  course  be  unjust ;  but 
"  as  soon  as  you  are  out  of  the  verge  of  this  particular  juris- 
"  diction,  the  laws  thereof,  and  the  privileges  which  attend 
"  them,  cease  at  once,  and  the  general  laws  of  nations  again 
"  have  their  force.  Here  the  property  even  of  an  ally  hath 
"  no  other  protection  than  what  these  laws  allowed  it ;  being 
"joined,  therefore,  to  the  goods  of  an  enemy,  it  cannot 
"  communicate  its  protection  to  these,  since  the  same  law 
"  which  gives  security  to  the  first,  allows  you  to  seize  and 
"  destroy  the  latter.  These  reasonings  are  exemplified  by  a 
"  common  fact ; — within  the  precincts  of  the  dominion  of 
"  any  Government  you  are  not  at  liberty  to  search  the  ships 
"  of  any  country  :  but  is  not  this  liberty  universally  and  im- 
"  memorially  practised  over  all  on  the  main  sea  ?  And  where- 
"  fore  is  the  search  made,  but  that  according  to  the  Law 
"  of  Nations  all  are  here  answerable  for  what  they  may 
"  convey  ? 

"  There  is  something  analogous  to  this  in  most  Civil  Go- 
"  vernments.  Few  countries  are  without  some  places  which 
"  enjoy  a  right  of  protection  from  the  general  laws  of  the 
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"  State,  such  as  palaces,  houses  of  religion,  and  the  like  ; 
"  and  this  right  generally  arises  from  some  pretence  to  an 
"  exclusive  jurisdiction.  As  long,  therefore,  as  any  parti- 
"  cular  property  remains  within  the  verge  of  these,  however 
"justly  it  may  be  the  object  of  the  law,  it  is  not  subject  to 
"  the  power  of  it.  But  suppose  it  conveyed  from  hence  into 
"  the  public  roads,  beyond  the  precincts  of  this  particular 
"  palace  or  convent,  the  protection  it  received  would  vanish 
"  at  once,  and  the  general  laws  of  the  community  would 
"  fully  then  have  force  upon  it.  Thus  the  protection  which 
"  governments  can  give  within  their  dominions  extends 
"  not  to  the  sea ;  the  ocean  is  the  public  road  of  the  uni- 
"  verse,  the  law  of  which  is  the  Law  of  Nations,  and  all  that 
"  pass  thereon  are  subject  to  it  without  either  privilege  or 
"  exemption. 

"  If  this  manner  of  reasoning  should  not  clearly  esta- 
"  blish  my  point,  I  can  appeal,  in  support  of  it,  to  the  ablest 
"  writers  on  public  law,  who  will  be  found  to  have  decided 
"  the  question  in  my  favour. 

"  And,  first,  I  will  produce  the  testimony  of  that  learned 
"  native  of  Delft,  who  wrote  so  nobly  on  the  freedom  of  navi- 
"  gation  to  serve  his  ungrateful  country.  In  one  of  the  pasr- 
"  sages  which  are  now  before  me,  it  is  remarkable  how  much 
"  he  labours  to  give  the  greatest  extent  to  the  rights  of  com- 
"  merce,  and  yet,  with  all  his  laudable  bias  to  this  favourite 
"  point,  he  is  clearly  of  opinion  that  the  ship  of  a  neutral  nation 
"  cannot  protect  the  property  of  an  enemy  ;  he  manifestly 
"  implies  (e),  that  the  vessels  even  of  allies  are  subject  to 
"  condemnation,  on  account  of  the  enemy's  property  with 
"  which  they  are  laden,  when  it  appears  that  this  property 
"  was  put  on  board  them  with  the  consent  of  the  owners  of 
"  the  vessels,  but  not  otherwise.  His  words  are,  '  neque 
"  '  amicorum  naves  in  praedam  veniunt  ob  res  hostiles,  nisi  ex 
"  '  consensu  id  factum  sit  dominorum  navis ; '  and,  producing 
*'  several    authorities   in    confirmation    of  this    opinion,  her 

{e)  Grotius,  De  Jure  Belli  et  Pads,  1.  iii.  c.  vi.  s.  6  in  notis. 
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"  afterwards  adds,  '  Alloqui  res  ipsje  solas  in  progdam  ve- 
"  '  niimt ;  '  but  if  the  enemy's  property  should  be  found  laden 
''  on  board  a  neutral  vessel,  without  the  connivance  of  the 
"  owner,  in  such  a  case,  '  that  property  alone  is  lawful  prize,' 
''  And  speaking  again,  in  another  place,  on  this  point,  he 
''  says  that  if  the  wrong  done  me  by  my  enemy  is  manifestly 
"  unjust,  and  that  any  one  by  affording  him  succours  should 
*^  encourage  him  in  his  emnity  against  me,  'jam  non  tantum 
"  '  civiliter  tenebitur  de  damno,  sed  et  criminaliter,  ut  IS, 
"'qui  judici  imminenti  reum  manifestum  eximit'(/).  A 
"  fine  and  animated  manner  of  expression,  which  shows 
"  how  clear  the  opinion  of  this  great  author  was  upon  the 
"  question. 

"  To  the  testimony  of  Grotius,  I  shall  add  that  of  Byn- 
"  kershoek,  a  native  also  of  Holland,  and  whose  sentiments  in 
"  point  of  maritime  jurisprudence  Barbeyrac  often  prefers 
"  even  to  those  of  the  former ;  and  what  makes  his  opinion 
"  at  this  time  of  great  importance  is,  that  he  wrote  princi- 
"  pally  for  the  use  of  the  Courts  and  States  of  the  United 
"  Provinces,  and  generally  confirms  what  he  advances  by 
"  their  judgments  and  resolutions.  He  speaks  expressly  in 
"  favour  of  my  point :  '  Ratione  consulta  '  (9'),  says  he,  '  non 
"  '  sum  qui  videam,  cur  non  liceretcapere  res  hostiles,  quamvis 
"  '  in  navi  amica  repertas  :  id  enim  cap'io,  quod  hostium  est, 
"  '  quodque  jure  belli  victori  cedit.'  Upon  attending  to  all 
"  the  reasons  which  occur  to  me  on  this  point,  I  cannot 
"  discover  why  it  should  not  be  lawful  to  take  the  property 
"  of  an  enemy,  though  found  on  board  the  ship  of  a  friend  ; 
"  for  I  take  that  only  which  belongs  to  tlie  enemy,  and 
"  which,  by  the  rules  of  War,  is  always  ceded  '  to  the  captor.' 
"  He  then  assigns  this  reason  also  for  his  opinion,  that,  as 
"  it  is  lawful  to  stop  on  the  ocean  any  vessel,  though  she 
"  carries  the  colours  of  a  neutral  nation,  and  to  examine,  by 
"  her  papers,  to  whom  she  really  belongs,  and,  in  case  she 


(/)  Ibid.  c.  i.  s.  4. 
{<!)  Bynhe.rshoek,  Q.  J.  P.  1.  i.  c.  xiv. 
V^OL.    HI.  X 
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"  appear  to  be  the  property  of  an  enemy,  to  seize  her  as  law- 
*'  ful  prize,  so  he  can  see  no  cause  why  this  rule  should  not 
"  extend  to  the  effects  which  any  ship  may  have  on  board  ; 
"  and  if  the  goods  of  an  enemy  should  be  there  concealed, 
*'  why  they  also  by  the  right  of  War  should  not  be  taken  and 
"  condemned :  he  even  declares  it  to  be  his  opinion,  that  the 
^'  owner  of  the  neutral  vessel  should  in  such  a  case  lose  the 
"price  of  the  freight;  a  severity  which  the  English  Courts 
"  of  Admiralty  never  practise,  where  some  particular  cir- 
"  cumstance  doth  not  require  it. 

*'  I  shall  add  to  these  the  opinion  of  Albericus  Gentilis  {h\ 
"  esteemed  the  ablest  writer  on  national  jurisprudence, 
"till  Grotius  bore  the  palm  from  him;  and  his  fame  in 
"  this  respect  was  so  great,  that  Philip  III.  of  Spain 
"  appointed  him  perpetual  advocate  for  his  subjects  in  all 
"  causes  which  they  might  have  depending  in  the  Courts  of 
"  England.  This  author  states  a  case  where  the  Tuscans 
"  had  taken  the  effects  of  the  Turks,  at  that  time  their 
''  enemies,  which  they  found  on  board  some  English  ships  ; 
*'  and  he  determines  that  the  Turkish  goods  are  legal  prize, 
"  but  that  the  captor  must  pay  the  freight  to  the  English. 
"  '  Transeunt  res  ^  (z),  says  he,  '  cum  sua  causa,  victor  suc- 
"  '  cedit  in  locum  victi,  tenetur  Etruscus  pro  toto  naulo.' 
"  The  property  of  the  enemy  passeth  to  the  captor,  but  all 
"  its  consequences  attend  it ;  the  goods  justly  belong  to 
"  him,  but  he  must  pay  to  the  freighter  all  which  the  enemy 
"  would  have  paid,  to  whose  right  he  hath  in  every  respect 
"  succeeded. 

"  To  enter  particularly  into  the  sentiments  of  any  more 
"writers  on  this  subject,  would  be  equally  tedious  and  un- 
"  necessary  ;  it  will  be  sufficient  to  mention  the  names  alone 
"of such  others  as  are  in  favour  of  the  question.  Among 
"  these,  I  find  Heineccius  (A),  no  less  famed  for  his  know- 

(/).)  Vide  ante,  vol.  i,  pref.  p.  xxxviii. 

(i)  Albericus  Gentilis,  Be  Advocatione  Hispmiica,  c.  xxviii. 
(k)  Heineccius,  De  Navihus  oh  Vectvramretitarnni  Metriumcommissls, 
c.  ii.  s.  9. 
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"  ledge  of  laws,  than  for  his  learning  in  what  are  the  best 
"  expositors  of  laws,  the  antiquities  of  governments ; 
'•  Zouch  (Z),  who  for  many  years  presided  in  the  Court  of 
"  Admiralty  of  this  kingdom  ;  Voet  (m),  Zuarius  (w),  and 
"  Loccenius  {o\  all  of  them  writers  of  reputation,  and 
"  whose  opinions  are  universally  relied  on  by  all  who  treat 
"  on  public  jurisprudence  "(;?). 

CLXIY.  To  the  authority  of  Albericus  Gentilis,  Gro- 
tius,  Zouch,  Bynkershoek,  Heineccius,  Zuarius,  Voet,  and 
Loccenius  (g),  cited  in  this  extract,  may  be  added  that  of 
the  Consolato  del  Mare,  the  earliest  in  point  of  date,  but 
of  admitted  influence  with  all  commercial  nations  ;  of  Valin, 
Emerigon,  Lord  Stowell,  Lord  Grenville,  and  of  the 
greatest  statesmen  and  judges  of  the  North  American 
United  States,  honestly,  and  to  their  eternal  credit,  de- 
livering their  sentence  upon  this  most  important  subject  of 
International  Practice  and  Law  (r).  In  opposition  to  this 
illustrious  catalogue  are  to  be  set  before  the  nineteenth 
century,  the  works  of  Hiibner  (5)  and  Schlegel, .  avowedly 


(I)  Zouch,  De  Judicio  inter  Gentes,  pars  2,  s.  8.  c.  vi.  Zouch  wrote 
in  1650. 

(m)   Voet,  De  Jure  MilUari,  c.  v.  n.  21. 

(n)  Zuarius,  De  Usu  Maris,  consil.  xi.  n.  6. 

(0)  Loccenius,  De  Jure  Maritimo,  1.  ii.  c.  iv.  n.  11.  Loccenius  wrote 
in  1651. 

(p)  Cabinet  Library  of  Scarce  and  Celebrated  Tracts  {On  the  Conduct 
of  the  Government  of  Great  Britain),  vol.  i.  p.  37. 

{q)  Mr.  Manning  justly  remarks  {Laiv  of  Nations,  p.  219),  that  a 
civilian  in  the  service  of  Spain  (Albericus  Gentilis),  a  Dutch  jurist  resi- 
dent in  France  (Grotius),  an  English  Judge  of  Admiralty  (Zouch),  and 
a  Swedish  professor  of  jurisprudence  (Jjoccenius),  combine  to  establish 
the  law  as  declared  in  the  Consolato  del  Mare.  Vide  ante,  vol.  i.  p.  61, 
for  the  effect  of  such  concurrent  opinions. 

(r)  "  If  the  principles  of  the  British  Prize  Law  go  further,  I  am  free 
to  say,  that  I  consider  them  as  the  law  of  this  country." — Brown  v. 
United  States,  8  Cranch^s  (American)  Reports,  p.  155  ;  per  Justice  Story. 

(s)  Hiibner  published  his  work,  A.bhaiidla7ig  von  der  Neutralitat  in 
Kriegszeiten,  or  De  la  Saisie  des  Bdtiments  Neutres,  ou  du  Droit  qu,\»d 
les  Nations  belligerantes  d'arreter  les  Navires  des  Peuples  amis,  in  1759 
at  La  Hague. 

X  2 
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written  at  a  particular  juncture  and  for  a  particular  pur- 
pose (t).  The  extraordinary  inaccuracy  of  the  citations  of 
Hiibner  are  incontrovertibJy  established  by  Ward  (m). 
Schlegel  was  overthrown  by  Croke  (x) ;  and  M.  de  Haute- 
feuille,  the  most  recent  champion  of  what  are  called  neutral 
rights,  admits  that,  with  the  exception  of  Hiibner,  all  the 
jurists  who  have  held  this  opinion  that  free  ships  make  free 
goods,  belong  to  the  nineteeyith  century.  To  the  catalogue 
of  negative  proofs  should  be  added  the  work,  often  referred  to 
in  these  volumes,  of  the  Abbe  Mably.  A  portion  of  this 
work  is  dedicated  to  "  Conventions  Generales  touchant  la 
"  Navigation  et  le  Commerce  ; "  and  herein  he  discusses  the 
maritime  rights  and  duties  of  States  in  great  detail,  and 
especially  notices  the  rule  that  the  goods  of  friends  shall 
partake  of  the  character  of  the  ship  which  covers  them, 
and  that  both  are  condemnable  in  the  Prize  Court ;  but  he 
is  altogether  silent  as  to  the  maxim  "  Free  ships  Free 
"  goods  "  having  been  established  by  natural  right,  usage, 
or  treaty  (?/).  There  remain  two  more  jurists  deserving  of 
mention  upon  this  point,  and  who  flourished  previously  to 
the  nineteenth  century, — Moser  and  Lampredi.  Moser 
was  Councillor  of  State  in  Denmark,  and  one  of  the 
parties  to  the  first  Armed  Neutrality  ;  in  the  first  year  of 
it,  1780  (s),  he  published  tlie  tenth  volume  of  his  essays 
on  International  Law,  which  contains  his  remarks  upon 
neutral  rights  and  duties.  He  was  a  writer  who  belono;ed 
to  the  school  which  expounded  International  Jurisprudence 
chiefly  according  to  positive  law,  that  is,  according  to  usage 
and  treaty. 

{t)  Vide  ante,  vol.  i.  pt.  i.  ch.  vii.,  as  to  the  general  value  of  the  works 
of  international  jurists,  with  respect  to  whom  this  remark  is  not  appli- 
cable. 

(u)  Ward,  Treatise  on  the  relative  Rights,  c&c.  pp.  48-59. 

{x)  See  Remarks  on  Mr.  SchlegeVs  Work  u])onthe  Visitation  of  Neutral 
Vessels  under  Convoy,  hj  Dr.  Croke.     London,  1801. 

(y)  Droit  Tuhl.  de  VEurope,  tom.  ii.  pp.  459-488. 

Ward,  147. 

{z)  See  an  excellent  notice  of  him  in  Manning,  p.  239. 
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His  bias  was  of  course  in  favour  of  the  new  doctrine  of 
the  Armed  Neutrality.  Nevertheless,  his  exposition  of  the 
law  (a)  is,  that  the  property  of  one  Belligerent  found  by 
another  Belligerent  in  the  ships  or  land-carriage  of  a  Neutral 
is  lawful  prize  to  the  captor,  though  the  ship  or  carriage 
ought  to  be  restored,  and  with  payment  of  freight,  to  the 
Neutral. 

Lampredi  was  a  professor  of  jurisprudence  at  Pisa,  and 
it  was  his  interest  to  enlarge  the  privileges  of  Neutrals. 
He  was,  moreover,  as  he  tells  us,  anxious  that  the  great 
European  nations  should  agree  amongst  themselves  to  esta- 
blish the  principle  that  "  free  ships  make  free  goods."  But 
he  altogether  repudiates  the  proposition  that  any  such 
principle  is  a  part  of  International  Law ;  and  he  examines, 
and  rejects  as  both  illogical  and  historically  untrue,  the 
positions  of  Hiibner  {I)).  The  doctrine  of  later  writers,  such 
as  De  Martens  and  Kliiber,  is  simply  a  repetition  of  the 
positions  in  Hiibner,  without  any  additional  authority  of 
reason  or  practice. 

CLXy.  The  principles  of  International  Law  (c)  upon 
this  subject  which  have  been  incorporated  into  the  Private 
Law  of  France,  are  to  be  found  in  the  following  sources : — 

The  Edits  of  1543,  1584,  1639,  1650. 

The  law  as  contained  in  the  Ordonnance  de  la  Marine  of 
1681. 

The  Bhilemeni  of  the  26th  July,  1778. 


(a)    Versuch,  Band  xx.  Kap.  ii,  §§  33-34. 

(6)  ' '  Non  e  vero  clie  una  truppa  di  uomini,  die  navigano  in  alto 
mare,  vale  a  dire  in  territorio  non  sottoposto  alia  giurisdizione  di  alcuno, 
debba  reputarsi  territorio  di  quella  nazione,  di  cui  essi  inalberano  la 
bandiera  ;  ed  Hilhner  lo  asserisce  gratuitamente,  e  senza  la  minima 
prova." — Ed.  Firenzc,  1788,  p.  159,  c.  xi. 

(c)  Ordonnance  de  la  Marine  et  TraitS  des  Prises,  par  Valin. 

Traite  des  Prises  Maritirnes  dans  lequel  on  a  refondu  en  partie  le 
TraHe  de  Valin,  en  Vappropriant  a  la  Legislation  nouvelle,  par  MM.  A. 
de  Pistoye  et  Ch.  Duverdy  (Paris,  1855),  t.  i.  tit.  vi.  c.  ii. 

Manning,  book  iii.  cli.  vi.  Orders  in  Council  on  Trade  during  War, 
Art.  vi. 
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The  law  of  the  29th  of  Nivose,  an  VI. 

The  Arret  Consulaire  of  the  29th  Frimaire,  an  VIII. 

The  Declaration  of  the  Emperor  Napoleon  the  Third,  of 
the  29th  March,  1854. 

CLXVI.  By  the  Edit  of  lo43  (Francis  L),  followed  in 
this  respect  by  those  of  1584,  of  1639,  of  1650,  it  was 
decreed  that  enemies  goods  found  on  board  neutral  ships, 
enured  to  the  condemnation  not  only  of  the  goods  but  of  the 
ship — a  severity  equally  unwarranted  by  practice  or  reason, 
and  unknown  to  the  Consolato  del  Mare,  but  which  remained 
substantially  engrafted  in  French  Jurisprudence  till  1744. 
De  Witt  strove  in  vain  (1658)  to  procure  the  abrogation  of 
this  unjust  decree.  At  the  peace  of  Nimeguen  (1678),  the 
French  pretended  to  concede  to  the  Dutch  the  doctrine  that 
"  free  ships  make  free  goods ;  "  but  it  was  only  pretence, 
for  in  1681,  two  maxims  of  the  severest  kind,  unknown  to 
and  unpractised  by  British  Courts,  were  distinctly  {d)  laid 
down  in  the  famous  Ordonnance  de  la  Marine,  namely,  the 
maxims  (1)  that  the  Enemy's  goods  confiscated  the  neutral 
ship ;  and  (2)  that  the  Neutral's  goods  were  seizable  on 
board  the  Enemy's  ship.  The  Conseil  des  Prises  never 
failed  practically  and  judicially  to  enforce  these  maxims, 
and  even  during  a  period  when  France  had  made  several 
Treaties,  in  which  the  new  doctrine,  that  the  ship  covered 
the  cargo,  was  recognised.  Nor  was  this  all.  In  1704  a 
Royal  Ordonnance  decreed :  "  S'il  se  trouvait  sur  des 
"  vaisseaux  neutres  des  effets  appartenant  aux  ennemis  de 
^'  Sa  Majeste,  les  vaisseaux  et  tout  le  chargement  seront  de 
"  bonne  prise."  It  was  not  till  1744  that  an  ordonnance 
provided  that  enemies  goods  should  be  seizable  on  board 
neutral  ships,  but  that  the  ship  should  be  restored.  On  the 
26th  of  July,  1778,  that  is,  at  the  time  when  the  new 
doctrine  was  most  injurious  to  Great  Britain  in  the  war  with 


(r?)  "  Ton&  navires  qui  se  trouveront  charges  d'effets  appartenant  a 
nos  ennemis,  et  les  marchandises  de  nos  allies  qui  se  trouveront  dans 
un  navire  ennemi,  seront  pareillement  de  bonne  prise." — Art.  vii. 
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her  revolted  American  Colonies,  a  Reglement  appeared,  by 
the  first  article  of  which  privateers  were  forbidden  to  stop, 
or  to  bring  into  any  of  the  ports  of  France,  the  ships  of 
neutral  Powers :  "  quand  meme  ils  sorteraient  des  ports 
"  ennemis,  ou  qu'ils  y  seraient  destines  "  (e). 

Though  this  Reglement  did  not  in  express  terms  inculcate 
the  doctrine,  y*re6?  sliips  make  free  goods^  it  was  interpreted 
to  this  effect  by  the  author  of  the  Edlts^  and,  what  is  far 
more  important,  it  was  so  judicially  interpreted  by  the 
Conseil  des  Prises.  The  Law  of  the  29th  Nivose  of  the 
year  VI.  of  the  Republic  abrogated  this  law,  fixing  the 
character  of  the  ship  by  the  character  of  the  cargo ;  but 
the  law  of  1778  was  restored  by  the  Decree  of  the  29th  of 
Frimaire,  an  VIII.  of  the  Kepublic :  and  it  is  said  by 
French  writers  of  authority  to  have  been  the  law  of  France 
at  the  breaking  out  of  the  Crimean  war. 

CLXVII.  This  assertion  rests  of  course  upon  the  hypo- 
thesis that  the  Berlin  (f)  and  Milan  (g)  Decrees,  and  the 
other  acts  of  wrongful  might  under  the  Empire  of  Napoleon 
the  First,  were  exceptional  and  temporary,  and  in  truth,  for 
so  it  is  tacitly  admitted,  indefensi])le.  Such  they  unquestion- 
ably were.  No  jurist,  no  statesman  will  ever  again  defend 
the  legality  of  what  was  at  the  time  called  "  The  Continental 
"  System  "  (h).  Napoleon,  by  a  false  averment  of  fact,  and 
an  open  contempt  of  law,  declared  the  British  Islands  to  be 
in  a  state  of  blockade,  and  interdicted  all  intercourse  with 
them  on  the  part  of  Neutral  States.     Here  was  a  shameless 


(c)  De  Pistoye  ct  DiLvcrdy^  t.  i.  p.  34i. 

(/)  21st  November,  1806. 

{g)  17tli  December,  1807. 

(h)  Manning,  p.  333. 

De  Martens,  v.  Siippl.  pp.  439-442. 

Edinburgh  Review,  Nos.  v.  xxi.  xxiii.  xxxviii. 

A  letter  addressed  to  a  Member  of  the  House  of  Co7nmons,  on  the 
Subject  of  the  Notice  given  by  Mr.  Brougham,  for  a  Motion  respecting  the 
Orders  in  Council  and  the  Licence  Trade,  by  Joseph  Pldllimore,  LL.D., 
d)C.  (second  edition,  April,  1812).  Bcflections  on  the  Nature  and  Extent 
of  the  Licence  Trade,  by  the  same  author.     (Third  edition,  1812.) 
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violation  of  International  Law  injuriously  affecting  two 
parties  : — First,  the  Neutral ;  secondly,  the  Belligerent.  In 
this  position  of  affairs,  what  was  the  duty  and  what  was  the 
riglit  of  the  Neutral  ?  Clearly  he  had  the  right  either  of 
becoming  a  belligerent,  or  of  resisting  by  force  of  arms  the 
execution  of  an  iniquitous  decree.  But  if  he  submitted  to 
it,  and  thereby  practically  assisted  the  execution  of  it,  was 
he  2juilty  of  a  breach  oi  duty  towards  the  other  belligerents  ? 

It  may  be  difficult  to  answer  this  question  abstractedly  in 
the  negative  :  but  it  must  be  remembered  that  this  is  not  an 
abstract  question,  but,  on  the  contrary,  one  clothed  with  cir- 
cumstances which  materially  affect  it,  and  that  the  true  con- 
sideration is,  with  respect  to  each  Neutral  State,  whether 
the  submission  on  his  part  was  really  the  result  of  bitter 
necessity,  making  him,  against  his  will,  an  accomplice  of  the 
wrong-doer,  or  whether,  by  any  reasonable  sacrifice  or 
hazard,  such  an  evil  might  have  been  averted. 

The  British  Government  had  recourse  to  retaliatory 
measures,  which  they  sought  to  justify  by  alleging  the 
acquiescence  of  Neutrals  in  the  illegal  measures  of 
Napoleon. 

These  retaKatory  measures  consisted  of  Orders  in  Council 
{i),  by  which  all  places  in  France,  in  the  countries  of  her 
allies,  or  of  any  other  State  which  had  submitted  to 
Napoleon's  restrictions,  were  to  be  considered  as  blockaded 
by  British  forces,  and  subjected  to  the  restrictions  and 
penalties  of  blockade  (k). 

In  these  orders  the  British  Government,  in  their  turn, 
enunciated  a  proposition,  false  in  fact  and  bad  in  law. 

It  may  be  some  palliation  that  the  measure  was  retaliatory, 
but  it  is  not,  according  to  the  rules  of  eternal  right  and 


(i)  Principal  Orders,  7th  Jcanuary,  1807  ;  11th  November,  1807. 
Annual  Register  for  1807,  pp.  236-333. 
See  also  Debates  in  Parliament  of  this  year. 

{h)  Manning,  c.  x.,  a  very  careful  and  accurate  sketch  of  "  the  Con- 
tinental System." 


DOCTRINE    OF    FREE    SHIPS — FREE    GOODS.  313 

justice,  a  defence.  The  truth  is,  that  France  was  the  first 
wrong-doer — Great  Britain  the  second.  These  French 
Decrees  and  English  Orders  in  Council  will  be  the  subject 
of  some  further  discussion  when  the  law  of  Blockade  comes 
under  our  consideration. 

But  before,  even  for  the  present,  we  leave  this  subject, 
the  conduct  of  one  great  Neutral  State  at  this  period 
deserves  our  best  attention.  The  United  States  of  North 
America  passed,  but  not  till  the  1st  of  March,  1809  (/), 
what  was  called  a  "  Non-intercourse  Act ;  "  by  this  Act  all 
friendly  intercourse  of  American  subjects  with  France  and 
Great  Britain  was  prohibited,  so  long  as  the  new  re- 
strictive measures  of  these  kingdoms  remained  in  force. 

It  is  to  be  lamented  that  this  Act  was  not  passed  earlier, 
when  the  first  wrong  was  done  by  France  ;  but  even  with 
this  deduction  from  its  merit,  it  ranks  high  in  the  history 
of  nations.  It  conveyed  a  just  and  dignified  rebuke  both  to 
France  and  England,  and  it  was  worthy  of  the  country 
which  has  contributed  such  valuable  materials  to  the  edifice 
of  International  Law. 

CLXVIII.  It  may  be  well  to  notice  in  this  place  the 
opinion  of  a  great  English  jurist  upon  the  old  French  Or- 
donnances,  which  have  been  now  under  our  consideration. 

It  was  upon  a  question  arising  out  of  a  warranty  of  Neu- 
trality in  a  policy  of  insurance,  alleged  to  be  falsified  by  a 
sentence  of  a  French  Court  of  Admiralty,  grounded  on  the 
ordinances  of  France,  that  Sir  W.  Grant  said  :  "  These 
"  ordinances  have  been  misunderstood  ;  sometimes  by  the 
"  French  Courts  of  Admiralty  themselves,  and  sometimes 
"  by  the  Courts  in  this  country.  Those  in  France  considered 
"  these  ordinances  as  making  the  law,  and  as  binding  on 
"  Neutrals,  and  have,  therefore,  sometimes  declared,  in  the 
"  same  breath,  that  the  property  was  neutral,  and  yet  that 


(I)  In  December,  1807,  an  embargo  was  laid  on  all  shipping  in 
American  ports,  and  all  vessels  except  ships  of  war  were  forbidden  to 
leave  the  United  States. 
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'  it  was  liable  to  condemnation :  whereas,  all  that  was  meant 
'  by  these  ordinances  was,  to  lay  down  rules  of  decision  con- 
'  formable  to  what  the  lawyers  and  statesmen  of  the  country 
'  understood  to  be  the  just  principles  of  maritime  law.  When 
'  Louis  XIV.  published  his  famous  ordinance  of  1681,  nobody 
'  thought  that  he  was  undertaking  to  legislate  for  Europe, 
'  merely  because  he  collected  together,  and  reduced  into  the 
'  shape  of  an  ordinance,  the  principles  of  the  marine  law  as 
'  then  understood  and  received  in  France.  I  say,  as  under- 
'  stood  in  France^  for  although  the  Law  of  Nations  ought  to 
'  be  the  same  in  every  country,  yet,  as  the  tribunals  which 
'  administer  that  law  are  wholly  independent  of  each  other, 
'  it  is  impossible  that  some  differences  should  not  take  place 
'  in  the  manner  of  interpreting  and  administering  it  in  the 
'  different  countries  which  acknowledge  its  authorit}^. 
'  Whatever  may  have  been  since  attempted,  it  was  not,  at 
'  the  period  now  referred  to,  supposed  that  one  State  could 
'  make  or  alter  the  Law  of  Nations ;  but  it  was  judged  con- 
'  venient  to  declare  certain  principles  of  decision,  partly  for 
'  the  purpose  of  giving  a  uniform  rule  to  their  own  Courts, 
'  and  partly  for  the  purpose  of  apprising  Neutrals  what  that 
'  rule  was.  And  it  was  truly  observed  at  the  bar,  in  the 
'  course  of  the  argument,  that  it  has  been  matter  of  com- 
'  plaint  against  us  (how  justly  is  another  consideration), 
'  that  we  have  no  code  by  which  Neutrals  may  learn  how 
'  they  may  protect  themselves  against  capture  and  con- 
'  demnation.  Now,  this  Court,  in  this  case,  seems  to  us  to 
'  have  well  and  properly  understood  the  effect  of  their  own 
'  ordinances.  They  have  not  taken  them  as  positive  laws 
'■  binding  upon  Neutrals,  but  they  refer  to  them  as  establish- 
*  ing  legitimate  presumptions,  from  w^hich  they  are  warranted 
'  to  draw  the  conclusion  which  it  is  necessary  for  them  to 
'  arrive  at,  before  they  are  entitled  to  pronounce  a  sentence 
'  of  condemnation  "  (m). 


{m)  Marshall  on  Insurances^  426. 

Wlieaton''s  {Amer.)  Reports^  vol.  v.  p.  53.  App. 
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CLXIX.  To  return  to  the  subject  of  Neutral  Ships 
and  Enemy's  goods.  The  authority  of  the  North  American 
United  States — always  great  upon  all  questions  of  Public 
and  International  Law,  and  surely  not  the  less  so  when 
speaking  in  opposition  to  their  private  interests — is  also 
strongly  in  favour  of  the  ancient  Law  of  Nations  upon  this 
subject. 

At  the  breaking  out  of  the  war  of  the  first  French  Revo- 
lution, the  President  of  the  North  American  United  States 
thus  honestly  and  courageously  replied  to  the  French 
Government ;  — 

"  I  believe  it  cannot  be  doubted,  but  that  by  the  general 
"  Law  of  Nations  the  goods  of  a  friend  found  in  the  vessel 
''  of  an  enemy  are  free ;  and  the  goods  of  an  enemy  found 
"in  the  vessel  of  a  friend  are  lawful  prize.  Upon  this 
"  principle,  I  presume,  the  British  armed  vessels  have  taken 
"  the  property  of  French  citizens  found  in  our  vessels,  in 
"  the  cause  above  mentioned,  and  I  confess  I  should  be  at  a 
"  loss  on  what  principle  to  reclaim  it.  It  is  true  that  sundry 
"  nations,  desirous  of  avoidino;  the  inconveniences  of  havino* 
"  their  vessels  stopped  at  sea,  ransacked,  carried  into  port, 
"  and  detained  under  pretence  of  having  enemy  goods  on 
"  board,  have,  in  many  instances,  introduced  by  their 
"  special  Treaties  another  principle  between  them,  that 
"  enemy  bottoms  shall  make  enemy  goods,  and  friendly 
"  bottoms  friendly  goods  ;  a  principle  much  less  embarrass- 
"  ing  to  commerce,  and  equal  to  all  parties  in  point  of  gain 
"  and  loss  ;  but  this  is  altogether  the  effect  of  particular 
"  Treaty,  controlling,  in  special  cases,  the  general  principle 
"  of  the  Law  of  Nations,  and  therefore  taking  eifect  between 
"  such  nations  only  as  have  so  agreed  to  control  it.  England 
"  has  generally  determined  to  adhere  to  the  rigorous 
"  jmnciple,  having  in  no  instance,  as  far  as  I  can  recollect, 
"  agreed  to  the  modification  of  letting  the  property  of  the 
"  goods  follow  that  of  the  vessel,  except  in  the  single  one  of 
"  her  Treaty  with  France.  We  have  adopted  this  modifi- 
"  cation  in  our  Treaties  with  France,  the  United  Nether- 
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"  lands,  and  Prussia,  and  therefore,  as  to  tJiem,  our  vessels 
"  cover  tlie  goods  of  their  enemies,  and  we  lose  our  goods 
"  when  in  the  vessels  of  their  enemies.  With  England, 
"  Spain,  Portugal,  and  Austria,  we  have  no  Treaties ; 
"  therefore  we  have  nothing  to  oppose  to  their  acting 
"  according  to  the  general  Law  of  Nations,  that  enemy 
"  goods  are  lawful  prize,  though  found  in  the  bottoms  of  a 
"  friend  "  (n). 

CLXX.  Again  we  find  the  same  authority  enforcing 
this  doctrine  in  the  following  language  : — "  Another  source  of 
"  complaint  with  Mr.  Genet  has  been,  that  the  English  take 
"  French  goods  out  of  American  vessels,  which,  he  says,  is 
"  against  the  Law  of  Nations,  and  ought  to  be  prevented  by 
"  us.  On  the  contrary,  we  suppose  it  to  have  been  long  an 
"  established  principle  of  the  Law  of  Nations,  that  the  goods 
"of  a  friend  are  free  in  an  enemy's  vessel,  and  an  enemy's 
"  goods  lawful  prize  in  the  vessel  of  a  friend.  The  inconve- 
"  nience  of  this  principle,  which  subjects  merchant  vessels 
"to  be  stopped  at  sea,  searched,  ransacked,  led  out  of  their 
"  course,  has  induced  several  nations  latterly  to  stipulate 
"  against  it  by  Treaty,  and  to  substitute  another  in  its 
*'  stead,  that  free  bottoms  shall  make  free  goods,  and  enemy 
*'  bottoms  enemy  goods  ;  a  rule  equal  to  the  other  in  point 
"  of  loss  and  gain,  but  less  oppressive  to  commerce.  As  far 
•"  as  it  has  been  introduced,  it  depends  on  the  Treaties  stipu- 
"lating  it,  and  forms  exceptions  in  special  cases  to  the  ge- 
"  neral  operation  of  the  Law  of  Nations.  We  have  introduced 
'*  it  into  our  treaties  with  France,.  Holland,  and  Prussia, 
"  and  the  French  goods  found  by  the  latfer  nations  in 
"  American  bottoms  are  not  made  prize  of.  It  is  our  wish 
"  to  establish  it  with  other  nations.  But  this  requires  their 
"  consent  also,  as  a  work  of  time,  and  in  the  meanwhile  they 


{n)  Extract  of  a  letter  from  Mr.  Jefferson^  Secretary  of  State  in 
America,  to  Mr.  Genet.,  Minister  Plenipotentiary  of  France,  dated 
Pliiladelpliia,  July  24,  1793.  See  State  Papers,  published  by  order  of 
Congress  in  1705,  p.  71. 
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*'  have  a   right  to    act  on    the    general  principle,  without 
"  giving  to  us  or  to  France  cause  of  complaint "  (o). 

CLXXI.  The  two  distinct  propositions,  (1)  that  enemy's 
goods  found  on  board  a  neutral  ship  may  lawfully  be  seized 
as  prize  of  war,  and  (2)  that  the  goods  of  a  neutral  found  on 
board  of  an  enemy's  vessel  are  to  be  restored,  have  also  been 
explicitly  incorporated  into  the  jurisprudence  of  the  United 
States,  and  declared  by  the  Supreme  Court  to  be  founded 
on  the  Law  of  Nations.  The  rule,  as  it  was  observed  by 
the  Court,  rested  on  the  simple  and  intelligible  principle, 
that  War  gave  a  full  right  to  capture  the  goods  of  an  enemy, 
but  gave  no  right  to  capture  the  goods  of  a  friend.  The 
neutral  flag  constituted  no  protection  to  enemy's  property, 
and  the  belligerent  flag  communicated  no  hostile  character  to 
■neutral  property.  The  character  of  the  property  depended 
upon  the  fact  of  ownership,  and  not  upon  the  character 
of  the  vehicle  in  which  it  was  found.  Nations,  indeed,  had 
changed  this  simple  and  natural  principle  of  public  law,  by 
conventions  between  themselves,  in  whole  or  in  part,  as 
they  believed  it  to  be  for  their  interest ;  but  the  one 
proposition,  that  free  ships  should  make  free  goods,  did 
not  necessarily  imply  the  converse  proposition,  that  enemy's 
ships  should  make  enemy's  goods.  If  a  Treaty  esta- 
blished the  one  proposition,  and  was  silent  as  to  the 
otiier,  the  other  stood  precisely  as  if  there  had  been  no 
stipulation,  and  upon  the  ancient  rule.  The  stipulation 
that  neutral  bottoms  should  make  neutral  goods,  was  a 
concession  made  by  the  Belligerent  to  the  Neutral,  and 
it  gave  to  the  neutral  flag  a  capacity  not  given  to  it  by 
the  Law  of  Nations.  On  the  other  hand,  the  stipulation 
subjecting  neutral  property  found  in  the  vessel  of  an 
enemy  to  condemnation  as  prize  of  war,  was  a  concession 


(o)  Extract  of  a  letter  from  Mr.  Jefferson,  Secretary  of  State  i,n 
America,  to  Mr.  Morris,  Minister  Plenipotentiary  of  the  United 
States  with  the  Republic  of  France,  dated  I'hiladelpliia,  IGth  August, 
1793.  See  Stiite  Papers,  published  by  order  of  Congress  in  1795, 
p.  82. 


318  INTERNATIONAL    LAAV. 

made  by  the  Neutral  to  the  Belligerent,  and  took  from 
the  Neutral  a  privilege  which  he  possessed  under  the  Law 
of  Nations;  but  neither  reason  nor  practice  rendered  the 
two  concessions  so  indissoluble,  that  the  one  could  not  exist 
without  the  other  (/>). 

This  position  is  indeed  supported  by  the  fact,  that  w^hen- 
ever,  during  the  period  now  under  discussion,  the  maxim 
"  free  ships  make  free  goods  "  w^as  admitted  in  treaties,  it 
was  always  accompanied  by  the  reversal  of  the  other  provi- 
sion of  the  Consolato,  viz.,  that  neutral  property  on  board 
enemies  ships  was  free. 

CLXXII.  Mr.  Chancellor  Kent,  in  his  Commentaries, 
written  long  after  the  great  European  War  which  arose 
out  of  the  French  Revolution,  observes  :  "  Neutral  ships 
"  do  not  afford  protection  to  enemy's  property,  and  it  may 
"  be  seized  if  found  on  board  of  a  neutral  vessel,  beyond 
"  the  limits  of  the  neutral  jurisdiction.  This  is,"  says  this 
great  authority,  "  a  clear  and  well-settled  principle  of  the 
"  Law  of  Nations  "  (7). 

And  again  he  observes  :  "  During  the  whole  course  of 


O)  Tlie  Nereide,  9  Cranch's  (Am,er.)  Rep.  pp.  388-395,  418.  And 
so  it  was  holden  by  Lord  Stowell,  in  the  case  of  the  Cygnet,  2  Dodson's 
Ad.  Rep.  p.  299,  that  stipulation  by  Treaty  "  that  free  ships  should 
make  free  goods,"  does  not  warrant  such  a  certain  conclusion,  "  that 
enemies  ships  should  make  enemies  goods,"  as  to  induce  the  Court 
to  decree  salvage  for  the  recapture  of  property,  otherwise  neutral,  on 
board  British  ships. 

See  also  Ward,  p.  145. 

Kenfs  Gomm.  vol.  i.  pp.   128-9. 

{q)  Mr.  Chancellor  Kent  cites  : — 

Grotms,  1.  iii.  c.  vi.  s.  6. 

Heineccius,  De  Nav.  oh  Vect.  c.  ii.  s.  9. 

Bynkershoek,  Q.  J.  P.  c.  xiv. 

Loccenius,  De  Jure  Mar.  et  Nav.  b.  ii.  c.  iv.  s.  2. 

Molloy,  De  Jure  Maritimo,  b.  i.  c.  i.  s.  18. 

Lampredi,  ss.  10-11. 

Vattel,  b.  iii.  c.  vii.  s.  115. 

Answer  to  the  Prussian  Memorial,  1753.  —  Vide  ante,  pp.  33,  34. 

Consulat  de  la  Mer,  par.  1012,  1013. 

Boucher,  toni.  ii.  cc.  273-270,  s.  1004. 
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'  the  wars  growing  out  of  the  French  Kevolution,  the 
'  Government  of  the  United  States  admitted  the  English 
'  rule  to  be  valid,  as  the  true  and  settled  doctrine  of  Inter- 
'  national  Law  ;  and  that  enemy's  property  was  liable  to 
'  seizure  on  board  of  neutral  ships,  and  to  be  confiscated  as 
'  prize  of  war  (r).  It  has,  however,  been  very  usual  in  com- 
^  mercial  Treaties,  to  stipulate  that  free  ships  should  make 
^  free  goods,  contraband  of  war  always  excepted ;  but 
'  such  stipulations  are  to  be  considered  as  resting  on  con- 
'  ventional  law  merely,  and  as  exceptions  to  the  operation 
'  of  the  general  rule,  which  every  nation,  not  a  party  to  the 
'  stipulation,  is  at  perfect  liberty  to  exact  or  surrender." 
And  again :  "  It  has  been  the  desire  of  our  Government 
to  obtain  the  recognition  of  the  fundamental  principles 
'consecrated  by  the  Treaty  with  Prussia  in  1785,  relative 
'  to  the  perfect  equality  and  reciprocity  of  commercial  rights 
'  between  nations  ;  the  abolition  of  private  war  upon  the 
'  ocean,  and  the  enlargement  of  the  privileges  of  neutral 
'  commerce.  The  rule  of  public  law,  that  the  property  of 
'  an  enemy  is  liable  to  capture  in  the  vessel  of  a  friend,  is 
'  now  declared,  on  the  part  of  our  Government,  to  have  no 
'  foundation  in  natural  right,  and  that  the  usage  rests 
'  entirely  on  force.  Though  the  high  seas  are  a  general 
'jurisdiction,  common  to  all,  yet  each  nation  has  a  special 
'jurisdiction  over  its  own  vessels;  and  all  the  maritime  na- 
'  tions  of  modern  Europe  have,  at  times,  acceded  to  the  prin- 
'  ciple,  that  the  property  of  an  enemy  should  be  protected 
'  in  the  vessel  of  a  friend.  No  neutral  nation,  it  is  said,  is 
'  bound  to  submit  to  the  usage  ;  and  the  Neutral  may  have 
'  yielded  at  one  time  to  the  usage,  without  sacrificing  the 
'  right  to  vindicate  by  force  the  security  of  the  neutral  flag 
'  at  another.     The  neutral  right  to  cover  enemy's  property 


(r)  Mr.  Jefferson's  Letter  to  Mr.  Genet,  July  24,  1793. 
Mr.  Pickering's  Letter  to  Mr.  Fiiichiey,  January  IG,  1707. 
Letter  of    Messrs.    Pinchieji,    Marshall^    and   Gerry   to   the   French 
Government,  Januar}i  27,  1708. 
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"  is  conceded  to  be  subject  to  this  qualification — that  a  bel- 
''ligerent  nation  may  justly  refuse  to  Neutrals  the  benefit 
"  of  this  principle,  unless  it  be  conceded  also  by  the  enemy 
"  of  the  Belligerent  to  the  same  Neutral  flag  (s). 

"  But  whatever  may  be  the  utility  or  reasonableness  of  the 
"neutral  claim  under  such  a  qualification,  I  should  appre- 
"  hend  the  belligerent  right  to  be  no  longer  an  open  question  ; 
^'  and  that  the  authority  and  usage  on  which  that  right  rests 
"  in  Europe,  and  the  long,  explicit,  and  authoritative  admis- 
"  sion  of  it  by  this  country,  have  concluded  us  from  making 
*'  it  a  subject  of  controversy ;  and  that  we  are  bound,  in 
"  truth  and  justice,  to  submit  to  its  regular  exercise  in  every 
"  case,  and  with  every  belligerent  Power  who  does  not  freely 
"renounce  it"  (f). 

(s)  A  Letter  of  Mr.  Adams,  Secretary  of  State,  to  Mr.  Anderson,  27th 
May,  1823. 

President's  Message  to  the  Senate,  of  2Qth  December,  1825,  and  to  the 
House  of  Representatives,  March  15,  1826. 

(t)  Kent's  Comm.  vol.  i.  pp.  124,  126,  130. 

The  best  authorities  upon  the  history  of  the  origin  and  growth  of 
the  two  propositions,  that  free  ships  make  free  goods,  and  enemy's 
ships  enemy's  goods,  and  of  the  armed  Neutralities  of  1780  and  1800, 
are  to  be  found  in  the  following  authorities  : — 

1.  Ward's  Treatise  on  the  Relative  Rights  and  Duties  of  Belligerent 
and  Neutral  Powers.  London,  1801.  A  work  of  great  research,  and 
to  which,  for  information  on  this  subject,  I  am  much  indebted. 

2.  Ma7ining's  Law  of  Nations,  ch.  8. 

3.  Wheaton's  History. 

4.  Wheaton's  Elements. 

5.  Annual  Register,  1780. 

6.  State  Papers,  p.  345,  &c.  vol.  xliii.     (1801.) 

7.  Letters  of  Sulpicius  {Lord  Grenville)  to  the  Editor  of  the  Porcupine. 

8.  Dr.  Croke's  Answer  to  Professor  Schlegel. 

9.  Diaries  and  Correspondence  of  James  Harris,  First  Earl  of  Malmes- 
hury.     London,  1844. 

10.  Memorials  and  Correspondence  of  Charles  James  Fox,  edited  by 
Lord,  John  Russell.     London ,  1853. 

11.  Die  Politik  der  Seemachte  und  der  Fortschritt  des  Volkerrechts, 
August  11,  1855  (Hamburg),  by  Professor  Wiirm. 

12.  Memoire  sur  la  Neutralite  armee  maritim^e,  par  M.  le  Comte  de 
Goertz,  Ministre  d'Etat  de  S.  M.  Prussienne,  et  son  Ministre  a  la 
Diete  do  I'Empire.     Paris,  1805. 
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CLXXIII.  We  must  now  pass  from  the  examination  of 
the  opinions  of  jurists  and  statesmen  to  a  consideration  of  the 
Conventional  or  Positive  Law  of  Nations;  and  this  subject 
admits  of  the  following  divisions  : — 

1.  The  Treaties  from  1642  to  the  Treaty  of  Utrecht,  1713. 

2.  From  1713  to  1780. 

3.  The  first  armed  Neutrality  in  1780. 

4.  The  Treaties  from  1780  to  1800. 

5.  The  second  armed  Neutrality  in  1800. 

6.  The  Treaties  from  1800  to  1854. 

7.  The  war  against  Russia  in  1854. 

CLXXIV.  We  start  in  1642,  as  Mr.  Ward  remarks  {u), 
with  the  fact,  that  for  400  years  no  one  Treaty  (x)  between 
Christian  Powers  had  been  made  in  derogation  of  the  doc- 
trine of  the  Consolato  del  Mare,  while  many  Treaties  had 
been  made  in  confirmation  of  it ;  and  the  doctrine  had  been 
even  extended  by  the  ordinances  of  particular  nations  to  a 
degree  of  unjust  severity.  In  1642,  therefore,  the  Liav  of 
the  Consolato  was  the  acknowledged  International  Law  of 
Europe. 

CLXXV.  The  Treaty  which,  if  its  language  alone 
were  considered,  might  be  deemed  the  first  which  introduced 
between  Christian  Powers  the  principles  of  free  ships  free 


13.  Kenfs  Commentaries,  vol.  i.  Lecture  vi. 

14.  Secret  History  of  the  Armed  Neutrality,  1792.  A  translation  of 
a  former  inaccurate  edition  of  Goertz'  work. 

15.  A  Collection  of  Public  Acts  and  Papers  relating  to  the  Principles 
of  Armed  Neutrality,  brought  forward  in  the  years  1780-1781.  London, 
1801.     (Hatchard.) 

16.  Dohm,,  Materrialtn  fiir  die  Statistic,  Band  iv. 

17.  Henning,  Sammlung  der  Staatsschriften,  Band  xi. 
(u)  Pp.  126-7. 

See  Manning,  pp.  244-8,  for  the  Conventions  preceding  1642. 

(x)  A  Treaty  between  France  and  the  Porte,  in  1604,  stipulated 
that  French  property  found  on  board  the  ships  of  the  enemies  of  tlie 
Porte  should  be  restored  to  the  owner  ;  and  that  goods  belonging  to 
the  enemies  of  the  Porte,  laden  on  French  vessels,  should  not  ha 
liable  to  seizure. — Dnmoiit,  vol.  ii,  p.  40. 

VOL.    III.  Y 
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goods,  is  the  Treaty  cf  Paris  between  France  and  Holland 
in  1646. 

But  eight  years  afterwards,  when  the  interpretation  of  it 
was  disputed,  De  Witt  found,  to  his  amazement,  that  the 
French  construed  tliis  Treaty  as  containing  only  a  relaxation 
of  the  severe  French  Ordonnance  of  1584  (to  which  indeed, 
the  Treaty  referred),  and  as  only  restoring  things  to  the  con- 
dition in  which  they  were  before  the  Ordonnance,  viz.,  that 
enemies  goods  found  on  board  a  neutral  ship  should  not 
entail  the  confiscation  of  the  ship  and  of  the  remainder  of  the 
cargo  (y). 

The  language  of  the  third  article  of  a  Treaty  between 
France  and  the  Hanse  Towns  in  1655  is  identical  with  the 
language  in  the  Treaty  just  named.  It  must  therefore  receive 
a  similar  construction. 

De  Witt's  own  opinion  as  to  the  rights  of  Neutrals  is 
clearly  shown  in  the  P/acao republished  by  Holland,  1652, in 
the  then  appi'oaching  war  against  England.  Kot  only  are 
Dutch  subjects  forbidden  to  carry  neutral  property  to  enemies 
ports,  but  neutral  vessels  found  near  the  coasts  of  England, 
or  of  her  Colonies,  though  on  their  way  to  a  neutral  port, 
are  to  be  condemned  by  the  Dutch  Prize  Court  if  laden  "  en 
"  partie  ou  entieremen  1  de  quelque  munition  de  guerre 
"  ou  de  bouche  "  (z). 

The  Treaty  of  Upsal,  between  Cromwell  and  Christina 
(11th  of  April,  1654),  was  remarkable,  among  other  reasons, 
for  having  been  negotiated  under  the  auspices  of  Oxenstiern 
and  Whitelock.  It  recognised  the  rights  of  commerce  and  of 
neutral  independence  to  the  fullest  extent ;  but  it  contained 
this  clause: — ^'  Lest  such  free  navigation  should  be  prejudicial 
*'  to  the  confederate  that  is  at  war,  and  lest  hostile  goods  and 
^' wares  should  be  concealed  under  the  disguise  of  friendship, 


(y)  Ward,  130. 

(z)  Vide  post  as  to  the  contraband  character  of  Provisions,   Wardy 
133. 
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"and  for  removing  all  suspicio7i  and  fraud,  passports  and 
"  certificates  shall  be  provided  "  (a). 

CLXXVI.  A  variety  of  Treaties  between  commercial 
nations,  and  especially  between  England  and  the  Northern 
Powers,  occupy  the  next  eight  or  nine  years,  all  containing 
general  stipulations  about  the  freedom  of  commerce,  none 
containing  the  maxim  of  free  ships,  free  goods  (b). 

One  of  these  Treaties  was  contracted  between  England 
and  Holland  in  1662  (c)  ;  and  the  absence  of  any  assertion 
of  the  maxim  is  remarkable,  for  it  appears  that  in  De- 
cember, 1654,  the  Dutch  had  made  an  earnest  attempt  to 
procure  its  assertion  from  Cromwell  (d),  offering,  in  order  to 
obtain  it,  to  yield  a  right  of  Neutrality,  which,  according  to 
the  best  authorities,  is  founded  on  the  Law  of  Nature ;  viz., 
the  right  that  the  goods  of  friends  taken  on  board  the  ships 
of  enemies  should  be  restored.  Cromwell  refused  the  offer, 
and  the  Treaty  of  England  and  Holland  in  1654  {e)  was 
made  upon  the  old  rule,  though  each  of  the  contracting 
parties  had  stipulated  for  the  new  principle  in  their  Treaties 
with  other  Powers. 

It  was  with  an  offer  to  concede  this  ancient  acknow^- 
ledged  neutral  right,  that  the  Dutch  proceeded  to  negotiate 
for  the  introduction  of  the  new  principle  with  Spain  in  1650, 
Portugal  in  1661,  France  in  1662  (/). 

CLXXVII.  It  was  in  1650  (ff)  that  the  maxim  of  the  flag 

(a)  Chalmers's  Treaties^  vol.  i.  pp.  25-26. 

W^ard,  134. 

(&)  The  Treaties  between  (1)  Cromwell  and  the  Dutch,  1654  ;  (2) 
Cromv/ell  and  France,  1655  ;  (3)  Denmark  and  Sweden,  1658  ;  and  (4) 
another,  1660  ;  (5)  Sweden  and  Moscow,  1661  ;  (6)  England  and  Prus- 
sia, 1661  ;  (7)  England  and  Denmark,  1661  ;  and  (8)  England  and 
Holland,  1662. 

Vide  post. 

(c)  Ward,  135. 

{d)  3  ThuHoe,  xxxiii. 

(e)  Dumont,  viii.  11-74. 

(/)  Ward,  135. 

(g)  It  is  to  the  Dutch  that  must  be  ascribed,  not  only  the  intro- 
duction of  the  principle  "that  free  ships  shall  make  free  goods,"  in 
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covering  the  cargo  became  for  the  first  time  the  subject  of 
the  provisions  of  a  Treaty  between  Christian  Powers. 


the  first  Treaty  in  which  this  was  recognised  between  two  Christian 
Powers,  but  their  steadfastness  of  purpose  in  negotiating  for  this 
privilege  was  the  occasion  of  its  ever  having  been  at  all  generally- 
stipulated  in  Treaties  between  European  Powers.  The  carrying  trade, 
one  great  source  of  their  commercial  wealth  and  maritime  imj^ortance, 
evidently  had  its  security  incalculably  augmented,  and  its  value  pro- 
portionably  heightened,  by  an  arrangement  which  allowed  the  Dutch, 
when  neutral,  to  carry  on  the  commerce  of  all  States  at  war,  at  a  time 
when  war  was  the  rule,  and  peace  the  exception,  among  the  States  of 
Europe.  De  Witt  made  the  attainment  of  this  privilege  the  constant 
aim  of  his  negotiations  in  France  and  England.  But  he  never  thought 
of  claiming  this  principle  as  a  right  ;  his  whole  aim  was  to  obtain  it  as 
a  privilege  ;  and  his  negotiators  endeavoured  to  procure  this  stipula- 
tion, by  offering  in  return,  invariably,  that  the  goods  of  Neutrals 
found  on  board  the  ships  of  enemies  should  be  lawful  prize  to  the 
captors." — Manning'' s  Law  of  Nations,  pp.  250-1. 

Treaties  in  which  it  is  stipulated  that  Free  Ships  make  Free  Goods, 
from  1G50  to  1713,  inclusive  :— 

(1.)  8p:iin  and  Holland  (arts,  xiii.-xiv.),  1650. 

(2.)  England  and  Portugal  (first  English  Treaty),  1C54 — Dumont,  vi. 
11-84. 

(3.)  France  and  Spain  (Treaty  of  the  Pyrenees),  art.  xix.  1659. — 
Schmauas,  i.  690.     Renewed  at  Aix-la-Chapelle,  1668. 

(4.)  Holland  becomes  a  party  to  this  Treaty  in  1661. — Dumont,  vi. 
11.  346. 

(5.)  Denmark  and  France,  1662. 

(6.)  France  and  Holland,  1662  (art.  xxv.). 

(7.)  England  and  Spain,  1667. 

(8.)  Sweden  and  Holland,  1667- 

{^.)  England  and  Holland,  1667  (at  Breda).  Renewed  1668. — Du- 
mont, vii.  1.  49. 

(10.)  England  and  Holland,  1674  (art.  viii.). — Schmauss,  i.  979. 

(11.)  Sweden  and  Holland,  1675. — Dumont,  vii.  1.  317- 

(12.)  France  and  England,  1677  (art.  viii.) — Dumont,  vii.  1.  329. 

(13.)  France  and  Holland,  1678  (art.  xxii.),  Treaty  of  Nimeguen. — 
Dumont,  vii.  1.  359. 

(14.)  Sweden  ayid  Holland,  1679. — Dumont,  vii.  1.  440. 

(15.)  Treaties  between  England  and  Holland  in  1689. — Dumont,  vii. 
11.  236. 

(16.)  France  and  Holland,  1697  (art.  xvii.),  at  Ryswick. — Dumont, 
vii.  11.  389. 

(17.)  Treaties  of  Utrecht,  1713-171 1. 

Dumont,  viii.  1.  348-349.  379-380.  409. 
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By  the  13th  and  14th  articles  of  a  Treaty  concluded  In 
that  year  between  Holland  and  Spain,  it  is  provided  that  the 
goods  of  the  Enemy  on  board  the  Neutral  shall  be  free,  but 
it  is  at  the  same  time  provided  that  the  goods  of  the  Neutral 
found  on  board  the  Enemy  shall  be  confiscated  (/i).  The  two 
rio^hts  are  thus  set  one  ao^ainst  the  other.  The  Dutch  ob- 
tained  the  same  terms  from  Portugal  (i)  in  1661,  and  from 
France  in  1662.  Mr.  Ward  shows  how  clearly  and  pre- 
cisely the  right  of  the  Belligerent  is  set  against  the  right  of 
the  Neutral  by  citing  the  24th  Article  of  the  Treaty  of  the 
6th  of  August,  1661  : — "  Bona  quaelibet  ac  merces,  sive  ad 
"  dictos  regem  ordinesque  spectabunt  sive  ad  utrumvis  po- 
"  pulum,  si  navibus  alterutri  parti  inimicis  hosiibusque  cre- 
"  ditas  ac  in  iis  deprehensae  fuerint,  non  minus  quam  naves 
"  ipsas  in  praedam  cedant,  ac  fisco  occupantium  addicantur  : 
"  merces  vero  ac  res  qnaecunque  ad  partis  utriuslibet  hostem 
"  pertinentes,  regis  ordinumque  jam  dictorum  aut  utrius- 
"  cunque  populi  navibus  impositae,  in  eas  fisco  nil  juris  esto, 
*'  adeoque  nee  detineantur,  nee  possessoribus  interver- 
"  tantur." 

This  article  is  almost  literally  translated  in  the  thirty- fifth 
article  of  the  Treaty  with  France  in  April,  1662 ;  and  here  we 
find  the  first  introduction  (Ji)  of  the  maxim,  "  Free  ships, 
"  free  2:oods." 

CLXXYIIL  Between  the  date  of  the  last  Treaty  in 
1662  and  the  year  1715,  there  appear  to  be  eleven  (/) 
Treaties  contracted  by  seven  States,  in  which  the  same  or 
similar  terms  were  employed  (m);  and  during  the  wliole 
period  from  1642  to  the  Treaty  of  Utrecht,  1713  (w),  there 

(/i)  Manning,  248. 
Dumont,  vi.  1.  571. 
(^)  Vide  ante,  p.  323. 

(k)  Full  twenty  years  (Mr.  Ward  observes)  after  the  commencement 
assigned  to  it  by  Schlegel  and  Busch.  —  Ward,  136. 

(I)  Twelve,  therefore,  inclusive  of  the  Treaty  of  16G2. 

(m)  Ward,  140. 

(n)  England  and  France  (art.  xvii.).     Treaty  of  Utrecht,  1713. — 

''  And  as  it  is  now  stipulated,  concerning  ships  and  goods,  that  free 
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appear  to  be  about  seventeen  Treaties  in  which  this  stipu- 
lation is  inserted. 

CLXXIX.  It  was  in  1654  that  England  made  a  Treaty 
with  Portugal,  in  which,  for  the  first  time,  England  agreed 
that  the  flag  should  carry  the  cargo  ;  but  in  the  same  Treaty 
it  was  stipulated  that  the  goods  of  either  party  should  be 
lawful  prize  if  found  on  board  the  enemies  of  the  other  (o). 

CLXXX.  There  are  some  very  important  observations 
which  apply  generalbj  to  all  the  Treaties,  in  which,  during 
this  period,  the  new  rule  was  introduced. 

1st.  In  these  Treaties,  the  maxim  is  acknowledged  on  par- 
ticular occasions  between  ^)ar^/c?^/f/r  States,  not  unfrequently 
inserted  by  a  State  in  one  Treaty,  and  omitted  by  it  in  another, 
made  almost  contemporaneously  with  different  States  (/?). 

2ndly.   The  maxim  is  never  propounded  or  acknowledged 


ships  shall  also  give  a  freedom  to  goods,  and  that  everything  shall  be 
deemed  to  be  free  and  exempt  which  shall  be  found  on  board  the  ships 
belonging  to  the  subjects  of  either  of  the  confederates,  although  the 
whole  lading,  or  any  part  thereof,  should  appertain  to  the  enemies  of 
either  of  their  Majesties,  contraband  goods  being  always  excepted,  on 
the  discovery  whereof  matters  shall  be  managed  according  to  the 
sense  of  the  subsequent  articles  ;  it  is  also  agreed,  in  like  manner, 
that  the  same  liberty  be  extended  to  persons  who  are  on  board  a  free 
ship,  with  this  effect,  that  although  they  be  enemies  to  both,  or  to 
either  party,  they  are  not  to  be  taken  out  of  that  free  ship,  unless 
they  are  soldiers,  and  in  actual  service  of  the  enemies." — Chalmers^ 
Collect,  of  Treaties,  vol.  i.  p.  402. 

(o)  Dumont,  vi.  11.  84. 

The  new  maxim  continued  to  be  the  subject  of  stipulations  between 
England  and  Portugal  till  1842,  when  it  was  abandoned,  and  the  old 
principle  restored. 

(p)  E.g.,  England  and  Portugal,  in  16.54,  inseded,  and  for  the 
first  time  ;  England  and  H<jlland,  same  year,  omitted ;  and  the  Treaty 
of  England  and  Sweden  the  next  year,  166.5,  contains  express  pro- 
visions negativing  the  maxim.  "Indeed,"'  Mr.  Manning  truly  says, 
'  •  in  pursuing  this  investigation  chronologically,  nothing  can  be  more 
obviQus  than  that  nothing  like  a  general  principle  was  established  by 
the  Treaties  of  the  seventeenth  century." — Laic  of  Nations,  p.  250. 

Thus,  again,  Holland  and  France,  1662  (art.  xx.),  maxim  intro- 
duced :  Holland  and  Eneland  same  vear,  not  mentioned. 
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as  one  of  International  law,  as  one  of  universal  obligation, 
and  therefore  binding  upon  the  community  of  States. 

3rdly.  The  maxim  is  during  this  period  universally  found 
in  connection  with  the  converse  maxim  that  "  enemies  ships 
"  make  enemies  goods  "  (§'). 

4thly.  The  internal  and  municipal  regulations  of  one  of  the 
principal  maritime  countries,  viz.  France  (r),  are  directly  at 
variance  with  the  recoo^nition  of  this  maxim ;  such  reo:ulations 
being  promulgated  as  unwersally  applicable  after  Treaties 
recognising  the  maxim  in  question  had  been  entered  into  by 
France  with  -particular  States. 

Thus,  while  by  her  Treaties  of  1655  with  England  and  the 
Hanse  Towns,  with  Spain  in  1659,  with  England  in  1677, 
France  stipulated  for  the  maxim  that  "  the  neutral  flag  covers 
*'  the  cargo  "  {que  le  navire  libre  rend  libre  la  cargaisoii),  in  the 
month  of  August,  1681,  France  put  forth  her  justly  famous 
"  Ordonnance  de  la  Marine^^  in  which  not  only  is  the  opposite 
doctrine  precisely  and  firmly  established,  but  the  harsher  prin- 
ciple that  the  enemy's  property  found  on  board  the  neutral 
ship  entails  the  condemnation  both  of  the  ship  and  the  neutral 
ov  friendly  Q,2iXgo.  An  arret  du  conseil  of  the  26th  October, 
1692,  orders  this  ordonnance  to  be  rigorously  executed.  In 
1704,  a  reglement  du  roi  carried  the  principle  yet  farther. 


{q)  The  two  propositions  have,  however,  been  judicially  held  to  be 
distinct,  and  independent  of  each  other.  The  Cygnet,  2  DodsonhAdm. 
Eep.  p.  299.  The  Nerelde,  9  Crancli's  {Amer.)  JRep.  p.  388,  con- 
firming the  opinions  of  Lord  Liverpool,  Discourse  oti  Neutral  Nations^ 
p.  20,  and  Mr.  Ward,  pp.  145-6. 

(r)  I  had  occasion  to  observe,  in  a  former  note,  that  M,  de  Haute- 
feuille  is  strongly  prejudiced  against  England.  It  is  fair  to  say,  that 
in  his  endeavour  to  establish  that/ree  ships  free  goods  is  a  primitive  law 
of  nations,  he  does  not  spare  France  :  "La  France,  je  le  dis  avec 
peine,  mais  je  dois  le  dire,  a  depasse  toutes  les  antres  nations  dans 
cette  voie.  Protectrice  ardente  et  eclairee  des  droits  des  peuples  dans 
les  arts  diplomatiques,  elle  maintient  et  promulgue  des  lois  interieur'^« 
qui  aneantissent  ces  droits  dans  leurs  parties  les  plus  essentielles,  et 
emploie  la  force  brutale  pour  faire  aux  peuples  neutres  et  independants 
I'application  de  ces  lois  iniques  et  e'trangeres. " — Des  Droits  et  des 
Devoirs  des  Nations  Neutres,  t.  iii.  p.  261. 
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And,  lastly,  in  1744,  a  new  reglement  re-enacted  and 
reinforced  all  tlie  severities  of  the  French  law  upon  this 
subject. 

CLXXXI.  It  has  been  said  that  the  very  diversity  of 
the  stipulation  into  which  the  same  countries  have  entered 
upon  this  same  subject,  demonstrates  the  character  of  the  sti- 
pulation, viz.,  that  of  a  particular  compact  binding  particular 
parties,  not  that  of  a  general  rule  obligatory  upon  all.  But 
there  is  also  strong  negative  proof  upon  this  point,  and  that 
of  two  kinds : 

First,  the  proof  derived  from  commercial  Treaties  contain- 
ing difterent  or  contrary  conditions,  which  appear  to  be, 
during  the  period  from  1642  to  1715,  seven  in  number  (.v). 

Secondly,  the  proof  derived  from  commercial  Treaties  which 
are  altogether  silent  as  to  the  maxim,  though  their  object  and 
character  would  require  its  enunciation  if  it  were  to  be  relied 
upon.  These  appear  to  be,  speaking  of  the  same  interval, 
between  thirty  and  forty  in  number  (t). 

(s)  Ward,  127. 

France  and  Coxirland,  1643.  Dnhe  of  C.  prohibited  from  carrying 
any  merchandise  to  enemies  of  France.  Otherwise  perfect  freedom  of 
commerce. 

Flacaart,  by  De  Witt,  in  war  against  England  (1632). 

Treaty  of  Upsal  between  England  and  Sweden,  11th  April,  1654. 

Dumont,  t.  vi.  pt.  ii.  p.  80. 

*'  Lest  such  free  navigation,"  says  the  article,  "  should  be  prejudicial 
to  the  confederate  that  is  at  war,  and  lest  hostih  goods  and  wares  should 
he  concealed  under  the  disguise  of  friendship,  and  for  removing  all  sus- 
picion and  fraud,  passports  and  certificates  shall  be  provided." — 
Chalmers^  Treaties,  vol.  i.  pp.  25,  26. 

Confirmed  by  Treaties  of  1656  between  Cromwell  and  Gustavus. — 
J)umo7it,  ih.  p.  125. 

Treaty  of  1661. 

Denmark  and  France,  November,  1645. 

France  and  Holland,  1646  (as  explained  by  Ward,  128-132). 

England  and  Denmark,  1670  (art.  xx.). 

(t)  Mr.  Ward  enumerates  : — 

Denmark  and  Holland,  1645. 

Denmark  and  Sweden,  1658. 

The  same,  1660. 

Spain  and  Hanse  Towns,  1647. 
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CLXXXII.  The  interval  between  the  Treaty  of  Utrecht 
and  the  first  Armed  Neutrality  (z<),  (1713-1780),  does  not 
show  any  material  change  in  the  progress  or  decline  of  the 
new  maxim. 

It  appears  to  have  been  sometimes  the  subject  of  stipula- 
tion, but  more  frequently  passed  over  silently  in  the  com- 
mercial Treaties  of  this  period.     And  this  estimate  proceeds 

Cromwell  and  Holland,  1654. 

Cromwell  and  Spain,  1655. 

Siveden  and  Moscow,  1661. 

Eyigland  and  Prussia,  1661. 

England  and  Sweden,  1661. 

England  and  Denmark,  1661. 

England  and  Holland,  1662. 

Sweden  and  France  in  1661,  1662,  1663. 

Denmark  and  Holland,  1666. 

England  and  Denmark  (at  Breda),  1669. 

England  and  Spain  (at  Breda),  1666  and  1670, 

England  and  Savoy,  1668. 

England  and  Sweden,  1666, 

The  same,  1674, 

France  and  Sweden,  1672. 

Sweden  and  Holland  (at  Nimeguen). 

Spain  and  Holland  (at  Brussels,  before  Nimeguen). 

England  and  the  Porte,  1675. 

England,  Sweden,  and  Holland,  1700, 

Holland  and  Denmark,  1701. 

Dutch  Treaties  ivith  Barhary  States : — Tripoli,  1703.     Tunis,  1708. 

Portugal  and  Spain,  1701. 

England  and  Portugal,  1703. 

England  and  Dantzic,  1706.  Between  the  same  parties,  at  Utrecht, 
1713. 

Algiers,  1712, 

Utrecht  in  1713,  and  in  the  second  Treaty  of  Utrecht,  1714,  between 
England  and  Spain. 

The  new  Treaties  between  1715  and  1780,  containing  the  maxim  "  Free 
ships  make  free  goods  "  : — 

Russia  and  Holland,  Vllb{2iXi&.  v.-ix.). — Dumont,  t.  viii.  pp.  470-1. 

Spain  and  Austria  (Treaty  of  Vienna,  1725),  (arts,  viii.-x.) — Dumont, 
t.  viii.  p.  479. 

Prussia  and  Siveden,  1762. — De  Martens,  Pec.  t.  i.  p.  39. 

France  and  Holland,  1778  (arts,  xiv.-xxiii.) — De  Martens,  t.  ii. 
pp.  594-597. 

(u)  Ward,  148. 
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upon  the  basis,  that  all  Treaties,  though  containing^  no  new- 
reference  to  the  particular  maxim,  but  being  confirmatory 
of  former  Treaties  in  which  it  has  been  mentioned,  are  to 
be  counted  as  new  Treaties  upon  the  subject. 

Mr.  Ward,  after  a  careful  and  elaborate  analysis,  reckons 
the  number  of  the  Treaties  in  which  the  observance  of  the 
principle  is  stipulated  for,  to  amount  to  twenty ;  that  is, 
however,  by  including  all  the  Treaties  which  confirm  {x)  the 
Treaties  of  Utrecht,  and  also  by  reckoning  each  contract 
between  any  two  parties  at  a  general  Treaty  as  a  separate 
Treaty  of  itself  (?/)  ;  and  he  computes  the  number  in  which 
no  notice  of  the  principle  is  taken  to  be  not  less  than 
thirty-four. 

And  then  he  proceeds  to  state  this  summary  of  the  whole 
numerical  argument — that  is  to  say,  the  argument  derivable 
from  the  number  of  Treaties  which  have  contained  the  stipu- 
lation that  "  free  ships  make  free  goods,''  in  the  long  interval 
between  1642  and  1780  {z)  : — "And  thus,"  he  says,  "accord- 
*'  ing  to  this  enumeration,  not  less  than  thirty-four  Treaties 
"  passed  between  the  various  maritime  States,  from  the  year 
*'  1715  to  1780,  which  take  no  notice  of  the  principle  before 
"  us  ;  and  these,  in  addition  to  thirty-one  which  were  formed 
"between  1642  and  1715,  the  epoch  whence  Schlegel,  on 
"the  authority  of  Busch(«),  commences  the  series  of  con- 
"  trary  conventions,  make  in  all  no  less  than  sixty-five. 
"  Seven  are  to  be  added,  which,  as  we  see,  were  actually 
''  adverse.  And  the  maxim  is,  therefore,  either  positively 
"  denied,  or  totally  unnoticed,  by  as  many  as  seventy-two. 
"  Granting,  then,  what  is  not  improbable  (calculating  upon 
"  the  ground  which  has  here  been  pursued),  that  there  are 
"  thirty-five  Treaties  favourable  to  the  principle,  what  is  to 


(x)  E.  g.  Treaty  of  Aix-la-Chapelle,  1748.     Treaty  of  Paris,  1763. 

(y)  Ward,  150. 

(z)  I  do  not  pledge  myself  to  an  exact  agreement  as  to  the  nmnbers  ; 
but  the  inaccuracy,  if  any,  is  so  slight  as  to  be  immaterial,  and  to 
leave  the  argument  from  the  relative  numbers  unaffected. 

(a)  Vide  ante,  p.  325,  note  (Tc),  as  to  the  value  of  such  authority. 
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"  become  of  the  proof  that  it  forms  so  considerable  a  majority 
"  as,  of  necessity,  to  make  the  rule  for  all  countries  not 
"  bound  ?  The  power  of  thus  binding  them,  our  principles 
"  have  wholly  denied,  into  whatever  proportion,  on  the  one 
"  side  or  the  other,  the  Treaties  may  be  divided.  But  it 
"  seems  not  a  little  extraordinary,  that  so  new  a  paradox 
"  should  be  started  as  law  with  such  fragile  foundations, 
"  even  as  to  the  fact "  (b). 

CLXXXIII.  There  are  two  Treaties  contracted  during 
this  period,  the  provisions  of  which  require  especial 
attention. 

First.  The  Treaty  between  France  and  Hamburg  in 
1769, 

Secondly.  The  Treaty  between  Fi  ance  and  Mecklenburg 
in  1779. 

The  Treaty  between  France  and  Hamburg  of  1769(c) 
contains  the  following  provisions: — "Art.  XIV.  Comme  il 
''  est  necessaire  que  les  bourgeois  et  habitans  de  la  dite 
"  ville  sachent  en  quoi  consiste  la  liberie  de  leur  commerce 
"  et  navigation  en  temps  de  guerre,  et  qu'ils  ayent  une 
"  connoissance  parfaite  des  risques  qu'ils  courront  en  faisant 
"  un  commerce  illicite  et  defendu,  il  a  etc  arrete  que  la  con- 
"  fiscation  aura  lieu  dans  les  cas  sulvans  : 

*'  1.  Lorsque  des  effets,  marchandises  et  denrees  appar- 
"  tenant  aux  bourgeois  et  habitans  de  la  dite  ville  se  trou- 
"  veront  charges  dans  un  navire  ennemi,  quand  meme  ils  ne 
"  seroient  pas  de  contrebande. 

"  2.  Lorsque  des  effets  et  marchandises  de  contrebande, 
"  ci-apres  dcsignes,  se  trouveront  charges  dans  un  navire  de 
"  la  dite  ville,  et  que  leur  destination  sera  d'etre  portes  aux 
"  pays  et  places  des  ennemis  de  la  couronne. 

"  3.  Lorsque  des  effets,  marchandises  et  denrees,  appar- 
"  tenant   aux  ennemis   du  Roi,  et  servant  a  I'equipement, 


(6)  Ward,  p.  152. 

(c)  Treatij  between  France  and  Hamburg,  1709. — Dc  Martens,  Eec.  de 
Tr.  t.  i.  p.  634. 
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"  appro visionnement  ou  sustentatlon  de  leurs  troupes  on  de 
"  leurs  auxiliaires,  se  trouveront  charges  dans  un  iiavire  de 
"  la  dite  ville.  Pour  ce  qui  regarde  le  navire  meme  et  le 
"  reste  du  chargement,  la  decision  se  trouve  a  I'Article 
*'  XVII.  du  present  Traite." 

Art.  XVII.  The  next  article,  it  will  be  seen,  contains  a 
mitigation  of  the  peculiar  severity  of  the  French  law: — 
"  Les  marchandises  de  contrebande  et  les  denrees  de  la 
"  qualite  specifiee  par  les  articles  precedens,  et  dans  les  cas 
*'  y  expliques,  ainsi  que  tous  les  effets,  denrees  et  marchan- 
"  discs  generalement  quelconques,  appartenant  aux  en- 
*'  nemis  du  Roi,  qui  se  trouveront  sur  les  navires  de  la  dite 
"  ville,  seront  confisquees  ;  mais  le  navire,  ni  le  reste  du 
**  chargement,  ne  seront  pas  sujets  a  confiscation." 

CLXXXIV.  The  Treaty  between  France  and  Mecklen- 
burg-Schwerin,  of  September,  1799  (d),  contains  the  follow- 
ing provisions  : — "  Art.  XI.  S'il  survenoit  une  guerre  entre 
"  le  Koi  et  quelques  Puissances  autres  que  I'Empereur  et 
"  I'Empire  d'Allemagne,  ce  qu'a  Dleu  ne  plaise,  les  vals- 
"  seaux  de  Sa  Maj.  et  ceux  de  ses  sujets,  armes  en  guerre 
"  ou  autrement,  ne  pourront  empecher,  arreter,  ni  retenir  les 
"  navires  de  Mecklenbourg  sous  quelque  pretexte  que  ce 
"  soit,  quand  meme  ils  iroient  dans  les  vllles,  ports,  havres 
"  et  autres  lieux  dependans  des  Puissances  enneraies  de  Sa 
"  Maj.,  si  ce  n'est  dans  les  cas  ci-apre,s  expllques.  Et  pour 
"  prevenir,  autant  qu'il  sera  possible,  tout  commerce  illicite 
"  en  temps  de  guerre,  le  Serenissirae  Due  s'engage,  dans  le 
"  cas  d'une  rupture  entre  la  France  et  quelque  Puissance 
"  autre  que  I'Empereur  et  I'Empire  d'AUemagne,  de  ne  pas 
"  permettre.  sous  quelque  pretexte  que  ce  solt,  que  les 
'  sujets  de  S.  A.  Serenissime  fournissent  aux  ennemis  du 
"  Hoi  aucunes  armes,  munitions  de  guerre,  ni  marchandises 
"  de  contrebande  ci-apres  designees." 


(d)  Treaty  of  Commerce  between  France  and  Meckle^ihiirg-Schiverin, 
dated  18th  September,  1779.— De  Martens,  Bee.  de  Tr.  t.  ii.  p.  709. 
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"  Art.  XII.  Comme  il  est  necessaire  que  les  sujets  du 
"  Serenlsslme  Due  de  Mecklenbourg  sachent  en  quoi  con- 
"  siste  la  liberte  de  leur  commerce  et  navigation  en  temps 
"  de  guerre,  et  qu'ils  ayent  une  connoissance  parfaite  des 
"  risques  qu'ils  courront  en  faisant  commerce  illicite  et  de- 
"  fendu,  il  a  etc  arrete  que  la  confiscation  aura  lieu  dans  les 
"  cas  suivans,  savoir  :  — 

"  1.  Lorscjue  des  efFets,  marchandises  et  denrees  appar- 
"  tenant  aux  dits  sujets  Mecklenbourgeois  se  trouveront 
"  charges  dans  un  navire  ennemi,  quand  meme  ils  ne  seroient 
"  pas  de  contrebande. 

"  2.  Lorsque  les  effets  et  marchandises  de  contrebande, 
"  ci-apres  designes,  se  trouveront  charges  dans  un  navire  du 
"  dit  Duche,  et  que  leur  destination  sera  d'etre  portes  aux 
-*'  pays  et  places  des  ennemis  de  la  couronne. 

*'  3.  Lorsque  des  effets,  marchandises  et  denrees  apparte- 
"  nant  aux  ennemis  du  Koi,  et  servant  a  I'equipement,  ap- 
"  provisionnement  ou  sustentation  de  leurs  troupes  ou  de 
"  leurs  auxiliaires,  se  trouveront  charges  dans  un  navire 
"  Mecklenbourgeois.  Pour  ce  qui  regarde  le  navire  meme 
"  et  le  reste  du  chargement,  la  decision  se  trouve  a  I'Art. 
"  XV.  du  present  Traite. 

"  Art.  XXI.  Les  vaisseaux  Mecklenbourgeois  sur  les- 
"  quels  il  se  trouvera  des  marchandises  appartenant  aux 
"  ennemis  de  S.  M.,  ne  pourront  etre  retenus,  amenes,  ni 
"  confisques,  non  plus  que  le  reste  de  leur  cargaison ;  mais 
"  seulement  les  marchandises  et  denrees  de  la  qualite  de  celles 
"  specifiees  par  I'Art.  XIV.  et  I'iVrt.  XV.,  appartenant 
"  aux  ennemis  de  la  France,  seront  confisquees,  de  meme 
*'  que  les  marchandises  de  contrebande.  S.  M.  derogeant  a 
"  cet  egard  a  tons  usages  et  ordonnances  a  ce  contraires, 
"meme  a  celles  des  annees  1536,  1584  et  1681,  qui  portent 
''  que  la  robe  ennemie  confisque  la  marchandise  et  le  vais- 
"  seau  ami.  Bien  entendu  que  si  la  partie  du  chargement 
'^  qui  se  trouvera  sujette  a  confiscation  etoit  si  considerable, 
"  qu'elle  neput  etre  chargee  sur  le  navire  Franqois,  il  sera 


334  INTERNATIONAL    LAW. 

"  permis  en  ce  cas  au  capitaine  du  vaisseau  Fran9ois  de  con- 
^'duire  le  navire  Mecklenbourgeois  dans  le  plus  proche 
"  port  de  France,  pour  etre  les  denrees  et  marchandises 
*'  sujettes  a  confiscation  dechargees  sans  retardement,  apres 
*'  quoi  le  navire  de  Mecklenbourg,  avec  le  reste  de  sa  car- 
*'  gaison,  sera  relache  et  mis  en  pleine  liberte." 

CLXXXV.  Whatever,  therefore,  may  be  the  correct 
opinion  upon  the  abstract  question,  the  historical  facts 
which  have  been  set  forth  render  it  impossible  to  deny, 
as  far  as  we  have  hitherto  gone,  first,  that  the  maxim 
"  free  ships  make  free  goods  "  was  never  part  of  general 
International  Law ;  and,  secondly,  that,  of  all  nations, 
France  had,  in  her  general  policy,  enforced  the  opposite 
doctrine  with  the  greatest  severity,  and  had  even  added 
to  it  the  supposed  converse  proposition  that  "  enemies 
"  ships  make  enemies  goods."  This  severity  appears  to 
have  been  confined  to  France  and  Spain  (e). 

The  practice  of  the  International  tribunals,  the  Prize 
Courts,  of  England,  has  invariably  maintained  a  doctrine 
opposed  to  the  severities  of  the  French  and  Spanish  law, 
and  therefore,  when  in  1640  France  attempted  to  justify 
her  confiscation  of  English  neutral  vessels  by  alleging  a 
similar  practice  on  the  part  of  England,  it  was  replied  by  the 
best  civilian  of  the  age.  Sir  Henry  Martin,  "  that  which  is 
"  alleged  by  the  French  to  be  practised  in  our  Courts  of 
"  Admiralty,  is  absolutely  denied ;  and  neither  the  law  nor 
"  the  practice  hath  ever  been  here  to  confiscate  the  goods  of 
"  friends  for  having  enemies  goods  among  them  :  we  are  so 
"  far  from  doing  any  such  act  of  injustice,  that,  when  in  time 
"of  war  we  have  met  with  any  such  prizes,  the  freight  hath 
"always  been  paid  by  the  taker  for  those  enemies  goods 
"  that  he  took,  and  those  that  belonged  to  friends  were  duly 
"  restored  to  them  "  (/). 

On  the  16th  of  August,  1689,  a  Treaty  between  England 

(e)  Vcilin,  Ord.  de  la  Marine,  I.  ill.  t.  ix.  art.  vii. 
(/)  Lord  Liverpool's  Discourse,  p.  24.   Vide  ante,  pp.  302,  303,  account 
of  this  work. 
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and  Holland  contained  stipulations  introducing  the  French 
law  on  this  subject  in  the  war  against  France  ;  here,  as  in 
the  later  war  against  French  aggression,  we  find  the  evil  and 
unjustifiable  principle  of  meeting  by  retaliation  the  violations 
of  International  Law  committed  by  the  enemy,  a  principle 
which,  however  just  towards  him,  is  certainly  unjust  towards 
the  Neutral.  The  morality  of  the  State  and  the  individual 
is  the  same  in  this  as  in  other  respects  :  the  injured  party, 
whether  it  be  a  State  or  an  individual,  must  not  find  relief 
from  the  act  of  the  wrongdoer  at  the  expense  of  a  third  and 
innocent  party  (g). 

CLXXXVI.  The  year  1780  opens  a  new  chapter  in  the 
history  of  the  intercourse  of  nations, — 

"Longa  est  injuria,  longse 
"Ambages,  seel  summa  sequar  fastigia  reriim"  (Ji), 

In  1780,  an  accident  brought  into  the  field  an  unexpected 
and  remarkable  champion  of  the  new  doctrine — a  then  semi- 
barbarous  Power  of  gigantic  dimensions,  touching  at  one 
extremity  the  farthest  bounds  of  civilisation,  but  gradually 
developing  at  the  other  extremity  forces  and  resources  in 
the  European  hemisphere  which  made  her  opinion  weigh 
heavily  in  the  scale  into  which  it  was  thrown.  The  vast 
Empire  of  Russia  was  governed  at  this  time  by  Catherine 
II.  Under  her  auspices  arose  the  first  of  the  associations 
known  in  history  by  the  name  of  the  two  Armed  Neutralities. 

It  is  rather  the  province  of  the  historian  than  of  the  Jurist 
to  trace  the  origin  and  lay  bare  the  causes  of  this  event. 
But  it  must  be  observed  that  the  memoir  of  Count 
Goertz  (f),  the  diary  of  Lord  Malmesbury,  the  records  of  De 
Flassan  (K)  and  of  Yon  Dohm  {I),  establish,  beyond  the 
possibility  of  a  reasonable   doubt,  three   things   respecting 


{g)  Vide  ante,  vol.  i.  pt.  i.  ch.  iv. 

(h)  jEn.  i.  341-2. 

{i)  Memoire  sur  la  Neutralite  armee,  p.  104. 

{h)  Hid.  Gen.  et  Raisonnee  de  la  Dipl.  Frangaise,  t.  vii.  p.  2G6. 

(l)  Denkwurdigheiten  meiner  Zeit,  Band  ii.  100. 


336  INTERNATIONAL    LAW. 

it.  First,  that  it  was  the  result  of  a  cabinet  intrigue 
(which  meant  nothing  less  than  the  welfare  of  nations), 
availing  itself  of  an  accident  (jn).  Secondly,  that  origi- 
nally the  Empress  had  fully  adopted  and  meant  to  carry 
into  effect  the  principles  of  International  Law  contended 
for  by  England.  Thirdly,  that  to  the  last  she  never 
clearly  understood  what  she  had  done,  or  why  she  had  given 
offence  to  Great  Britain  {n).  Count  Panin  was  Chancellor 
of  the  Empire  ;  Prince  Potemkin  the  reigning  favourite 
of  the  Empress.  England,  in  her  w^ar  with  her  colonies, 
France,  and  Spain,  sought  aid  in  an  alliance  with  Russia. 
Potemkin  favoured,  Panin  opposed  it.  The  seizure  of 
two  E-ussian  ships  by  Spain  at  this  time  incensed  the 
Empress :  Potemkin  availed  himself  of  her  wrath  to  in- 
duce her  to  order  the  equipment  of  a  fleet,  destined  to 
co-operate  w^ith  England  against  Spain,  if  redress  were 
denied.  Panin  discovered  both  that  the  fleet  was  ordered, 
and  its  destination.  He  saw  in  these  facts,  however,  the 
opportunity  of  crushing  his  rival,  and  he  seized  it  with  great 
adroitness.  He  applauded  the  determination  of  the  Empress, 
but  artfully  suggested  that  an  occasion  now  presented  itself 
to  her  of  appearing  in  the  magnificent  character  of  the  law- 


(m)  '*  L'Imperatrice  Marie-Tlierese,  s'extasiant  sur  le  rare  bonheur 
de  Catherine,  tint  au  Baron  de  Breteuil  un  discours  qui  confirme  ce  que 
rappurte  le  Baron  de  Goertz.  '  II  n'y  a  pas,'  lui  dit-elle,  a  I'occasion  de 
la  neutralite  armee,  '  il  n'y  a  pas  jusqu'a  ses  vuesles  plus  nial  combinees, 
qui  ne  tournent  a  son  profit  et  a  sa  gloire  ;  car  Vous  savez  sans  doute 
que  la  declaration  qu'elle  vient  de  faire  pour  sa  neutralite  maritime, 
avait  d'abord  ete  arretee  dans  les  termes  les  plus  favorables  a  I'Angle- 
terre.  Cet  ouvrage  avait  ete  fait  par  la  seule  influence  de  M.  le  Prince 
Potemkin,  et  a  I'insu  de  M.  le  Comte  de  Panin  ;  et  cette  declaration, 
inspiree  par  I'Angleterre,  etait  au  moment  de  paraitre,  lorsque  M.  de 
Panin,  qui  en  a  ete  instruit,  a  trouve  moyen  de  la  faire  entierement 
clianger,  et  de  la  tourner  absolument  en  votre  faveur.'  " — De  Flassan, 
t.  vii.  p.  272,  note  (1). 

{n)  Professor  Wurm  (the  author  of  many  tracts  on  maritime  law)  tells 
us  that  Catherine  said  to  Lord  Malmesbury  (18th  December,  1783), 
' '  Mais  quel  mat  vous  fait  cette  nLutraliU  armee,  ou  plutot,  nnllite 
a:mee  ?  " — Die  Politik  der  Semach^e,  p.  314.     (Hamburg,  1855.) 
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giver  of  the  seas,  and  the  protectress  of  Neutrals,  and  at 
the  same  time  of  avenging  the  injury  to  herself.  The  flat- 
tery was  so  specious  and  so  well  applied,  that  the  Empress 
placed  herself  in  the  hands  of  her  wily  and  successful  cour- 
tier. Panin  drew  up  a  manifesto  of  neutral  rights,  and  the 
Empress  communicated  it  to  France,  Spain,  and  England. 

Seldom  has  a  more  important  event  grown  from  a  more 
despicable  origin.  It  is  not,  perhaps,  with  any  unnatural 
reluctance,  that  we  hear  in  these  days  that  Europe  acquired 
for  the  first  time,  towards  the  end  of  the  last  century,  an 
acquaintance  with  the  true  doctrines  of  International  Justice 
from  a  quarrel  between  the  unprincipled  courtiers  of  a  vain 
profligate  woman,  whom  the  inscrutable  decrees  of  Provi- 
dence had  permitted  to  be  the  absolute  sovereign  of  a  half- 
civilised  empire. 

CLXXXVII.  The  propositions  of  the  new  Kussian  In- 
ternational Code  were  as  follows  (o)  : — 

1.  That  neutral  ships  might  freely  trade  from  port  to 
port,  and  upon  the  coasts  of  nations  at  war. 

2.  That  the  property  of  the  subjects  of  belligerent  Powers 
should  be  free  on  board  neutral  ships,  excepting  goods  that 
were  contraband. 

3.  That  with  regard  to  contraband  goods,  the  Empress 
bound  herself  by  what  was  contained  in  the  Arts.  X.  and 
XL  (p)  of  her  Treaty  with  Great  Britain,  extending  these 
obligations  to  all  belligerent  Powers. 

4.  That  to  determine  what  characterizes  a  blockaded 
port,  this  term  shall  be  confined  to  places  where  there  is  an 
evident  danger  in  entering,  from  the  arrangements  of  the 


(o)  De   Martens,    Bee.    iii.  p.    158.     Actes   relatifs  a  la  Neutralite 
armee. 

{'p)  "  L' Article  XI  du  Traite  de  1766  designe  les  seuls  objets  suivans 
comme  etant  de  contrebande  :  '  Les  canons,  mortiers,  armes  a  feu, 
pistolets,  bombes,  grenades,  boulets,  balles,  fusils,  pierres  a  feu,  meches, 
poudre,  salpetre,  soufre,  cuirasses,  piques,  epees,  ceinturons,  pochesa 
cartouches,  selles  et  brides,  au-dela  de  ce  qui  est  necessaire  pour  la 
provision  du  vaisseau.'  " — Be  Flassan,  vii.  p.  273  (note  1). 
VOL.    III.  Z 
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Power  which  is  attacking,  with  vessels  stationary  and  suffi- 
ciently close. 

5.  That  these  principles  shall  serve  for  a  rule  in  the  pro- 
ceedings and  judgments  on  the  legality  of  prizes. 

CLXXXVIII.  France,  Spain,  Holland,  Denmark, 
Sweden,  the  two  latter  in  direct  violation  of  the  faith  of 
Treaties,  gave  in  their  adherence  to  Russia.  At  a  later 
period,  Prussia  and  the  Emperor  of  Germany  joined  the 
league.  Still  later,  Portugal  and  the  Two  Sicilies  acceded 
to  the  Russian  confederacy. 

CLXXXIX.  As  to  France,  we  have  seen  what  were  the 
provisions  of  her  Treaty  seven  months  before  she  joined  the 
Russian  League. 

As  to  Spain,  in  the  year  1780,  one  month  before  her  acces- 
sion, she  had  issued  the  severest  ordinances  against  Neutrals, 
ordering  the  seizure  of  vessels  which  carried  enemies  goods 
or  provisions  (9'). 

To  Denmark  and  Sweden,  Great  Britain  replied  by  a  vain 
appeal  to  the  faith  of  Treaties.  Yet  how  did  the  matter 
stand  between  England  and  Denmark  ?  (r) 

In  1670,  a  solemn  Treaty  of  Commerce  was  concluded  be- 
tween England  and  Denmark,  the  third  article  of  which  con- 
tained the  definition  of  Contraband  ;  but  in  which,  however, 
the  words,  "  other  necessaries  for  the  use  of  war,"  were 
thought  too  indefinite.  To  remedy  this,  a  Convention  was 
made  to  put  the  matter  out  of  doubt,  by  an  article  to  be  sub- 
stituted in  the  place  of  the  other  ;  by  which  Contraband  was 
declared  to  include  the  very  subjects  so  often  disputed, — 
ship-timber,  tar,  pitch,  rosin,  sheet-copper,  hemp,  sails,  and 
cordage.  This  was  signed  on  the  4th  July,  1780.  On  the 
8th  was  signed  that  declaration  of  the  Armed  Neutralit}^, 
which  had  long  been  concerting  between  its  original  mem- 
bers, and  in  which  the  King  of  Denmark  declares  that  he 


{q)  De  Martens,  iv.  2G8.      Ward,  16S. 

(r)  Ward,  155,  whose  concise  and  clear  statement   I  have  trans- 
planted into  my  text. 
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understands  nothing  under  contraband,  except  tlie  articles 
specified  in  the  third  Article  of  the  Treaty  of  1670. 

CXC.  To  Russia,  Great  Britain  made  answer  as  to 
the  general  law,  that  "  His  Majesty  hath  acted  towards 
"  friendly  and  neutral  Powers  according  to  their  own  pro- 
"  cedure  respecting  Great  Britain,  and  conformably  to  the 
"  clearest  principles  generally  acknowledged  as  the  Law  of 
"  Nations,  being  the  only  law  between  Powers  where  no 
"  Treaties  subsist,  and  agreeably  to  the  tenor  of  his  different 
"  engagements  with  other  Powers,  whose  engagements  have 
"  altered  this  primitive  law,  by  mutual  stipulations  propor- 
"  tioned  to  the  will  and  convenience  of  the  contracting  par- 
"  ties."  She  added,  "  that  precise  orders  had  been  given 
^'  respecting  the  flag  and  commerce  of  Russia,  according  to 
"  the  Laws  of  Nations  and  the  tenor  of  our  Treaty  of  Com- 
"  merce ;  that  it  was  to  be  presumed  that  no  irregularity 
"  would  happen,  but  that  otherwise  redress  would  be  afforded 
"  by  our  Courts  of  Admiralty,  judging  according  to  the  Laws 
"  of  Nations,  in  so  equitable  a  manner,  that  Her  Imperial 
"  Majesty  shall  be  perfectly  satisfied,  and  acknowledge  a  like 
"  spirit  of  justice  which  she  herself  possesses  "  {s). 

CXCI.  But  the  most  remarkable  fact  connected  with  the 
Armed  Neutrality  of  1780  remains  to  be  stated,  namely, 
that  every  one  of  the  Powers  composing  this  hallowed  league 
for  the  maintenance  of  International  Justice  upon  the  prin- 
ciples of  the  Russian  edict,  departed  from  the  obligation 
which  they  had  contracted  as  Neutrals  as  soon  as  they  be- 
came Belligerents,  and  returned  without  shame  or  hesitation 
to  the  practice  of  the  ancient  law. 

In  the  meantime  it  must  be  borne  in  mind  that,  though 
this  Russian  Convention  professed  to  contain  an  exposition 
of  the  principles  of  universal  justice,  it  took  care  to  provide 
that  its  stipulations  should  be  binding  only  during  the  present 
war ;  it  held  out,  indeed,  the  prospect  of  future  arrangements 

(s)  Annual  Reg.  1780,  p.  115. 
z  2 
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in  time  of  peace,  and  Sweden  was  particularly  anxious  to 
propose  a  congress  in  which  the  question  should  be  finally 
settled.  We  shall  see  what  course  she  pursued  a  few  years 
afterwards. 

CXCII.  The  dispute  between  Great  Britain  and  the 
Russian  League  was  not  arranged  when  the  war  was  ended. 
But  the  Treaty  of  Versailles,  1783,  between  Great  Britain, 
France,  and  Spain,  confirmed  the  Treaty  of  Utrecht,  and 
therefore  between  these  contracting  Powers  established  the 
principle  of  "free  ships  free  goods." 

The  Treaty  between  Prussia  and  the  United  States  of 
North  America,  1785,  stipulates  that  enemies  goods  shall 
be  free  on  board  friends  ships,  but  not  that  friends  goods 
shall  be  seizable  on  board  enemies  ships  (t),  France  and 
Holland  renewed  in  1785  the  articles  of  the  Treaty  of 
Utrecht  (?f),  which  stipulated  that  free  ships  make  free 
goods,  and  enemies  ships  enemies  goods.  In  the  same  year, 
Austria  and  Kussia  (a;)  renewed  the  provisions  of  the  Armed 
Neutrality  on  this  subject. 

In  the  great  Commercial  Treaty  of  26th  September,  1786, 
negotiated  by  Mr.  Eden,  under  the  auspices  of  Mr.  Pitt,  with 
France,  Great  Britain  engaged  that "  free  ships  should  make 
*'  free  goods,  and  enemies  ships  enemies  goods"  (y). 

In  the  debate  which  took  place  in  Parliament  upon  the 
preliminaries  of  this  Treaty,  it  was  objected  that  they 
contained  a  recognition  by  Great  Britain  of  the  doctrines 
of  the  Armed  Neutrality.  To  this  it  was  answered  that 
the  provisions  of  this  Treaty  were  only  intended  to  apply 
to  a  case,  in  itself  improbable,  that  either  of  the  contracting 
parties  should  be  engaged  in  a  maritime  war,  whilst  the 
other  should  remain  neutral,  and  tliat  these  provisions  were 


(t)  Be  Martens,  iv.  42. 

(i()  Ih.  68. 

ipc)  Ih.  76. 

(y)  Arts.  XX.  XXIX. 

Chabneis,  vol,  i.  pp.  530-580. 
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not  intended  to  furnish  a  general  rule  to  be  observed  to- 
wards other  nations  (z). 

This  authoritative  interpretation  of  the  Treaty  is  remark- 
able and  important,  and  appears  to  have  been  entirely  over- 
looked by  those  (a)  who  have  cited  the  Treaty  as  evidence 
that  Great  Britain  intended  to  introduce  the  general  principle 
of  free  ships  free  goods  into  the  International  Code  of  Mari- 
time Law. 

CXCIII.  The  United  States  of  North  America,  the  new 
Power  which  had  firmly  established  itself  before  the  Treaty 
of  Versailles  was  made  in  1783,  and  which  carried  the  doc- 
trines of  International  Law  into  a  new  hemisphere,  incorpo- 
rated the  two  maxims,  free  ships  free  goods  and  enemies 
ships  enemies  goods,  into  her  Treaties  with  Holland  in  1782, 
with  Sweden  in  1783,  and  with  Prussia  in  1785  (b). 

CXCIV.  The  benevolent  and  philosophical  Franklin  in- 
troduced into  this  last-mentioned  Treaty  various  stipulations, 
having  for  their  object  to  mitigate  the  necessary  horrors  of 
war,  abolishing  privateering,  protecting  fishermen  and  un- 
fortified cities,  and  providing  for  the  good  treatment  of 
prisoners  (c).  The  interval  between  the  two  armed  Neu- 
tralities is  still  more  remarkable  for  the  appearance  of  two 
celebrated  works  on  the  rights  and  duties  of  Neutrals  by  two 
Italian  jurists,  Galiani  and  Lampredi.  Galiani  was,  as  he 
tells  us,  ordered  to  write  his  book  as  fast  as  possible,  to  de- 
fend the  conduct  of  the  King  of  the  Two  Sicilies  in  adhering 
to  the  Russian  League.  He  published  his  work  at  Naples 
in  1782  (d).  In  1788,  Lampredi  published  his  work  at 
Florence  (e).     He  expressed  his  conclusion,  founded  upon 

(z)  Parliamentary  History  of  England,  vol.  xxvi.  p.  563. — Speech  of 
Lord  Lansdowne,  prcesertim. 

(a)  Edinburgh  Revieivfor  July,  1854,  p.  214. 

(h)  Elliofs  (American)  Diplomatic  Code,  T.  pp.  134  1G8,  334. 

(c)  Wneaton's  Hist.  p.  308. 
Vide  ante,  p.  13,  sec.  iv. 

(d)  Dei  Doveri  dei  Principi  neutrali  verso  i  Principi  guerregianti,  e 
di  questi  verso  i  Principi  neutrali.     Napoli,  4to,  1782. 

(c)  Del  Commercio  dei  Popoli  neutrali  in  tempo  di  Guerra.     Firenze. 
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very  learned  premises,  that  there  was  no  comparison  between 
the  relative  importance  of  the  rights  of  the  Belligerent  and 
of  the  Neutral,  assuming  them  to  be  in  collision  upon  the 
question  of  enemies  goods  on  board  neutral  ships.  For 
what,  after  all  (he  says),  is  the  injury  sustained  by  the 
Neutral  from  the  capture  of  his  vessel  laden  with  enemies 
goods,  if  his  vessel  be  restored,  and  he,  as  the  Treaties  and 
usage  of  nations  require,  be  paid  his  freight  ?  Merely  the 
delay  and  the  possible  loss  of  a  return  voyage.  On  the 
other  hand,  if  the  right  of  the  Belligerent  be  foregone,  the 
fatal  consequence  may  ensue  that  the  entire  commerce  of  the 
enemy  may  be  carried  on  under  the  neutral  flag,  and  thus 
escape  from  capture,  to  the  great  injury  of  the  Belligerent, 
the  main  object  of  whose  maritime  warfare  is  to  destroy  the 
commercial  resources  and  revenues  of  his  enemy,  the  sinews 
of  his  naval  power. 

CXCV.  It  has  been  said  (/)  that  all  the  members  of 
the  Armed  Neutrality  abandoned,  upon  the  very  next  op- 
portunity of  their  becoming  Belligerents^  the  creed  which 
they  had  sought  to  enforce  by  arms  when  Neutrals.  The 
forward  zeal  of  Sw^eden  in  favour  of  this  creed  has  been 
noticed.  Let  us  now,  having  careful  reference  to  dates, 
look  at  the  conduct  of  those  States. 

The  Armed  Neutrality  was  in  1780.  The  Peace  of  Ver- 
sailles was  in  1783.  The  next  war,  in  which  Sweden  was  a 
Belligerent,  happened  in  1788  :  it  was  a  war  against  Russia. 
Her  first  act  was  absolutely  to  renounce  the  principle  of 
free  ships  free  goods,  which  she  had  contended  for  so 
furiously  as  a  Neutral.  "  It  would  be  too  gross  an 
"  affront"  (Mr.  Ward  observes)  "  to  her  justice  to  suppose 
"  that  she  has  two  lines  of  conduct, — one  as  Neutral,  the 
"  other   as  Belligerent :   we    will  therefore   rather  suppose 

He  had  previously  published  Juris  Publici  Universalis,  slve  Juris 
Naturoi  et  Gentium^  Theoremata.     Liburni,  vol.  iii.  1776-8. 

Mr.  WJieaton  considers  him  to  be  a  much  abler  writer  than  Galiani. 
WJieatonh  Hist.  310. 

(/)   Vide  ante,  p.  338. 
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"  that  she  saw  the  errors  into  which  the  aspiring  genius  of 
"  Russia,  or  her  own  impulses,  heightened,  perhaps,  by  the 
"  incidental  injuries  inseparable  from  war,  had  betrayed  her ; 
"  and  that  she  thought,  as  her  Treaties  bade  her  think,  that 
"  the  principle  before  us  could  only  be  matter  of  couven- 
"tion"(^). 

Such  was  the  conduct  of  Sweden,  practically  affirming  that 
this  supposed  right  of  the  Neutral  was  inconsistent  with  the 
clear  right  of  the  Belligerent.  As  to  Denmark^  we  have 
seen  that  in  the  year  of  the  Armed  Neutrality,  1780, 
she  signed  a  Treaty  against  the  principle,  free  ships 
make  free  goods,  on  the  4th  of  July,  and  in  favour  of  it 
on  the  8th.  By  the  Convention  of  1794,  Denmark  and 
Sweden  renewed  the  renunciation  of  the  maxim,  free  skips 
make  free  goods,  which  they  had  made  in  their  Treaties,  about 
one  hundred  years  before.  These  Treaties  had  never  been 
abrogated,  and  by  this  convention  these  States  declared  that 
they  claimed  no  advantages  other  than  those  which  were 
clearly  founded  upon  their  respective  Treaties  with  the  dif- 
ferent Powers  at  war.  Denmark^  moreover,  especially  con- 
firmed her  ancient  Treaty,  referring,  in  her  instructions,  to 
her  merchants  (A),  to  her  Treaty  of  1670  with  England,  in 
which  it  was  stipulated  that  there  should  be  a  certificate 
amongst  the  ship's  papers  to  prove  that  the  cargo  belonged  to 
a  neutral  Power,  and  ordered  her  magistrates  in  1793  to 
deliver  such  necessary  certificates. 

But  what  did  the  author  of  the  League  (i)  itself  do  ? 
Why,  on  the  8th  of  February,  1793,  Russia  herself  declared 
that  her  Treaty  with  France  of  1786,  in  which  the  ^i^o  prin- 
ciples which  have  been  so  much  discussed  were  contained, 
was  no  longer  obligatory  until  the  restoration  of  order  in 
France  {k).  She  went  much  farther,  however,  and  renewed 
in  the  same  year  her  Treaty  with  England  of   1766,  the 

{g)  Ward,  pp.  164-5. 
Qi)  Feb.  22,  1793. 
(t)  Manning,  p.  272. 
(/v)  Be  Martma,  v.  382. 
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stipulations  of  which  were,  that  neutral  commerce  should  be 
carried  on  *'  according  to  the  principles  and  rules  of  the 
"  Law  of  Nations  generally  recognised  "  (Z). 

Nor  did  she  even  stop  here,  but  on  the  same  day  entered 
into  another  Treaty  with  Great  Britain,  by  which  the  two 
Powers  engaged  to  prevent  Neutrals  "  from  giving,  on  this 
''  occasion  of  common  concern  to  every  civilised  State,  any 
"  protection  whatever,  directly  or  indirectly,  in  consequence 
"  of  their  Neutrality,  to  the  commerce  or  property  of  the 
"  French  on  the  sea  or  in  the  ports  of  France  "  (m). 

In  the  very  same  year,  Great  Britain  concluded  Treaties 
containing  articles  to  the  same  effect,  with  Spain  (?«),  with 
Russia  (o),  and  with  Austria  (/>). 

France,  the  most  important  member  of  the  Russian 
League,  was  not  the  last  to  throw  overboard  the  doctrines 
for  the  propagation  of  which  it  was  established. 

On  the  9th  of  May,  1793(5'),  a  decree  of  the  National 
Convention  declared  that  enemies  goods  on  board  neutral 
vessels  were  good  prize  ;  that  the  vessels  were  to  be  released 
and  freight  paid  by  the  captors.  On  the  21st  of  March, 
1797,  the  Executive  Directory  issued  a  similar  decree  (r). 

CXC  VI.  So  much  for  the  fruits  of  the  first  Armed  Neu- 
trality. The  soundness  of  the  principle,  and  the  faith  of 
the  engagements,  were  wafted,  with  the  first  breath  of  war, 
to  those  winds  which  bore  the  fleets  and  privateers  of  the 
Neutral  League,  now  become  Belligerent,  to  execute  not 
the  new  but  the  ancient  maritime  International  Law. 

"  Atque  idem  venti  vela  fidemque  ferunt "  (s). 


(0  Be  Martens,  432. 

(m)  Ih.  V.  440. 

{n)  Ih.  477. 

(o)  Ih.  485. 

{p)  Ih.  489. 

(g)  Ih.  382. 

(r)  Ih.  393. 

(.s)  Ovid,  Ep.  vii. 
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CXCVII.  The  conduct  of  the  United  States  of  North 
America  with  respect  to  this  subject,  deserves  especial 
notice.  This  nation  had  been  the  cause  of  that  war  during 
the  course  of  which  appeared  the  first  Armed  Neutrality. 
It  was  at  least  her  apparent  interest  to  sanction  the  new 
law.  Still  more  was  she  animated  to  do  so  by  her  resent- 
ment towards  Great  Britain  and  by  gratitude  to  France ; 
but  her  conduct  with  respect  to  this  matter  has  been,  under 
the  most  trying  circumstances,  marked  not  only  by  perfect 
consistency,  but  by  preference  for  duty  and  right  over  inte- 
rest and  the  expediency  of  the  moment. 

The  Treaty  of  the  United  States  with  France  in  1780, 
was  founded  upon  the  stipulations  of  1778,  by  which  this 
Power,  as  far  as  her  own  predilections  and  private  wishes 
were  concerned,  was  at  all  times  ready  to  abide. 

In  her  Treaty  with  England  of  1795  (/),  these  predilec- 
tions and  wishes,  which  had  found  their  legitimate  issue  in 
particular  conventions,  were  abandoned,  and  their  place  was 
taken  by  the  ancient  general  law.  By  the  seventeenth 
Article  of  this  Treaty,  the  United  States  agreed  that 
enemies  property  on  board  her  vessels  should  be  confis- 
cated, the  ship  and  the  remainder  of  the  cargo  being  al- 
lowed to  depart  without  hindrance ;  but  that,  on  just 
suspicion,  the  vessels  themselves  might  be  detained  and 
carried  into  the  nearest  port  for  the  purpose  of  examining 
and  adjudicating  upon  them. 

CXC  VIII.  It  was  of  course  perfectly  competent  to  this 
Power  to  make  these  two  different  Treaties  with  different 
States,  and  to  her  enduring  honour,  she  adhered  to  both 
under  circumstances  of  some  difficulty. 

In  1798,  France  promulgated  (w)  a  new  doctrine  to  the 
United  States,  viz.  that  as  this  Power  was  bound  to  treat 
France  as  the  most  favoured  nation,  it  was  also  bound  not  to 
allow  French  property  on  board  American  ships  to  be  seized 


(0  Be  Martens,  v.  672. 
(n)  Ward,  167. 
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by  British  cruisers,  while  they  prevented  the  seizure  of 
British  property  in  the  same  situation  by  the  French.  This 
demand  was  refused,  and  France  threatened  war  in  con- 
sequence. It  is  most  truly  said  by  Mr.  Ward  (x),  that  the 
answers  of  the  United  States  to  France  were  models  of 
dio^nified  and  convincinor  ars^ument. 

*^  Before  the  Treaty  with  Great  Britain  "(it  is  represented 
in  one  of  these  notes),  "the  Treaty  with  France  existed.  It 
"  follows,  then,  that  the  rights  of  England  being  neither 
"  diminished  nor  increased  by  compact,  remained  perfectly 
'^  in  their  natural  state,  which  is  to  seize  enemies  property 
"  wherever  found ;  and  this  is  the  received  and  allowed 
"  practice  of  all  nations,  where  no  Treaty  has  intervened." 
A  neio  Law  of  Nations,  it  is  pretended,  was  introduced  by 
the  Armed  Neutrality  ;  but  who  were  the  parties,  and  what 
was  their  object  ?  "  The  compact  was  in  its  own  nature 
"  confined,  with  respect  to  object  and  duration.  It  did  not 
*'  purport  to  change,  nor  could  it  change  permanently  and  uni- 
*'  versally,  the  rights  of  nations  not  becoming  parties  to  it, 
"  The  desire  of  establishing  universally  the  principle,  that 
"  neutral  bottoms  shall  make  neutral  goods,  is  perhaps  felt 
"  by  no  nation  on  earth  more  strongly  than  by  the  United 
"  States.  Perhaps  no  nation  is  more  deeply  interested  in  its 
"  establishment ;  but  the  wish  to  establish  a  principle  is 
"  essentially  different  from  a  determination  that  it  is  already 
"  established.  The  interests  of  the  United  States  could  not 
"  fail  to  produce  the  wish ;  their  duty  forbids  them  to 
"  indulge  it,  when  decided  on  a  mere  right ''  (y). 

"  The  complaints  of  the  French,"  said  another  note  of  the 
American  Minister  to  his  President  (z),  "had  reference, 
"  amongst  other  things,  to  the  abandonment  by  the  Ameri- 
"  cans  of  their  neutral  rights,  in  not  maintaining  the  pretended 
"principles  of  the  modern  Law  of  Nations,  that  free  ships 


(x)  Ward,  167. 

{y)  Jb.  168,  citing  Collection  of  Acts,  198,  &c. 

(z)  Mr.  Finchncy  to  General  Washington. 
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''  make  free  goods ;  and  thai  timber  and  naval  stores  are  not 
"  contraband  of  war. 

"  The  necessity,  however,  for  the  strong  and  express  stipu- 
"  lations  of  the  Armed  Neutrality  itself  by  all  the  various 
"  Powers  which  joined  it,  showed  "  (as  the  note  went  on  to 
state)  "  that  those  maxims  were  not  in  themselves  law,  but 
"  merely  the  stipulations  of  compact ;  that,  by  the  real  law, 
"  belligerents  had  a  right  to  seize  the  property  of  enemies 
"  on  board  the  ships  of  friends ;  that  Treaties  alone  could 
"  oblige  them  to  renounce  it ;  and  that  America,  therefore, 
"  could  not  be  accused  of  partiality  to  Great  Britain,  because 
"  she  did  not  compel  her  to  renounce  it^\a). 

CXCIX.  In  the  year  1795,  the  United  States  made  a 
Treaty  with  Spain,  including  a  stipulation  the  reverse  of 
that  contained  in  their  Treaty  with  England  in  the  same 
year.  In  the  Spanish  Treaty  it  is  stipulated,  that  cargoes 
in  neutral  ships  shall  be  free,  no  distinction  being  made  as 
to  who  are  the  proprietors  of  the  merchandises  (b). 

In  1799,  the  United  States  entered  into  a  Treaty  with 
Prussia,  by  the  12th  article  of  which  they  declared,  that  as 
experience  showed  that  the  maxim,  free  ships  make  free 
goods,  had  not  been  respected  in  any  of  the  wars  since  1785, 
Prussia  and  the  United  States  should,  in  a  future  time  of 
peace,  either  separately  between  themselves,  or  jointly  with 
other  Powers,  concert  measures  for  the  future  condition  of 
neutral  commerce  in  time  of  war ;  meanwhile  these  two 
Powers  agree  that  their  ships  shall  conduct  themselves  as 
favourably  towards  the  merchant  vessels  of  the  Neutrals  as 
the  course  of  the  war  then  existing  might  permit,  observing 
the  general  rules  of  International  Law  (c). 

But  in  the  next  year,  1800,  the  old  French  doctrine  of 
free  ships  free   goods,  enemy's  ships  enemy's   goods,  was 


(a)  State  Papers,  5,  281,  286. 

(6)  Art.  XV. 

De  Martens,  vi.  154. 

(c)  Ih.  vi.  676. 
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incorporated  into  a  Treaty  between  France  and  the  United 
States  {(£). 

During  the  war  which  commenced  between  the  United 
States  and  Great  Britain  in  1812,  the  Prize  Court  of  the 
former  uniformly  enforced  the  generally  acknowledged  rule 
of  International  Law,  that  enemies  goods  in  neutral  vessels 
are  liable  to  capture  and  confiscation,  except  as  to  such 
Powers  with  whom  the  American  Government  had  stipulated, 
by  subsisting  Treaties,  the  contrary  rule,  that  free  ships 
should  make  free  goods  (e). 

CC.  In  the  Treaty  of  Commerce  of  1797,  between  Eussia 
and  England,  the  article  which  relates  to  neutral  commerce 
(/)  is  silent  on  the  question,  and  therefore  the  old  law 
remained  unchanged. 

In  the  next  year  (1798),  Russia  entered  into  a  Treaty 
with  Portugal,  in  which  it  was  stipulated,  that^re^  ships  shall 
make  free  goods^  but  also  that  neutral  goods  in  an  enemy^s 
ship  should  he  confiscated  (jg). 

CCI.  The  first  Armed  Neutrality  (K)  took  its  rise,  as  we 
have  seen,  in  the  ignoble  rivalship  of  contending  courtiers 
and  the  vanity  of  a  dissolute  Empress  of  Russia.  The  second 
Armed  Neutrality  had  not  a  more  distinguished  origin ;  it  was 
the  offspring  of  a  mad  Emperor  of  the  same  kingdom. 

The  question  of  Convoy  is  connected  with  the  Right  of 
Search^  and  the  discussion  of  it  belongs  to  a  subsequent 
chapter  ;  but  it  should  be  mentioned  here,  as  having  excited 
some  irritation  in  the  Danish  and  Swedish  Courts  against 
England  ;  this,  however,  had  been  allayed  by  the  mission  of 
Lord  Whitworth,  the  English  Ambassador  to  Copenhagen. 

At  this  juncture  the  Russian  Emperor  Paul  claimed,  with- 
out a  shadow  of  reason  (z),  the  island  of  Malta,  which  had 


(d)  De  Martens,  vii.  103.— ^ris.  XIV.  XV. 

(c)  Wheatonh  Elem.  p.  580. — Ed.  Lawrence,  1855. 

(/)  Art.  X.  ih.  362. 

(g)  Art.  XXIV.  ih.  550. 

Q})  Manning,  p.  274. 

(?)  He  alleged  the  Treaty  of  1798,  which  was  a  Treaty  of  subsidy, 
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been  recently  ceded  to  the  English.  He  had  become  Grand 
Master  of  the  once  celebrated  order  of  the  knights  in  that 
island,  and  his  attachment  to  this  imaginary  distinction  was 
supposed  to  be  one  of  the  subjects  on  which  his  continually 
increasing  insanity  manifested  itself.  The  refusal  of  England 
to  surrender  this  island  exasperated  Paul,  and,  with  an  open 
contempt  of  the  stipulations  of  an  existing  Treaty  (A),  he  laid 
an  embargo  on  all  British  property  within  his  dominions,  and 
with  a  semi-Asiatic  notion  of  justice,  ordered  one  British 
vessel  to  be  burned  because  another  had  escaped  from 
harm  (/). 

The  next  step  of  Kussia  was  characteristic ;  it  was  to  re- 
new the  abandoned  Armed  Neutrality,  as  if  for  the  purpose 
of  demonstrating  how  little  the  League  had  ever  been  con- 
cerned with  general  international  justice,  and  how  obviously 
it  had  always  been  intended  to  injure  one  particular  State. 
Sweden  (m),  Denmark  (n),  and  Prussia  (o)  joined  the  revived 
confederacy,  which  contained  the  old  stipulations,  with  this 
important  addition : — 

"  That  the  declaration  of  the  officers  who  shall  command 
"  the  ship  of  war,  or  ships  of  war,  of  the  King  or  Emperor, 
"  which  shall  be  convoying  one  or  more  merchant  ships,  that 
"  the  convoy  has  no  contraband  goods  on  board,  shall  be 
"  sufficient ;  and  that  no  search  of  his  ship,  or  the  other  ships 
"  of  the  convoy,  shall  be  permitted.  And  the  better  to  in- 
"  sure  respect  to  those  principles,  and  the  stipulations  founded 
*'  upon  them,  which  their  disinterested  wishes  to  preserve 
"  the  imprescriptible  rights  of  neutral  nations  have  suggested. 


in  which  no  clause  affords  a  pretext  for  the  demand. — De  Martens^  vi. 
557. 

(/c)  The  12th  Article  provided  that,  in  the  event  of  the  breaking 
out  of  war,  the  goods  and  persons  of  neither  country  should  be 
detained  or  confiscated. 

(l)  De  Martens,  vii.  155. 

(m)  Ibid. 

(n)  Ih.  181. 

(o)  Ih.  188. 
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"  the  High  Contracting  Parties,  to  prove  their  sincerity  and 
"  justice,  will  give  the  strictest  orders  to  their  captains,  as 
"  well  of  their  ships  of  war  as  of  their  merchant  ships,  to 
*'  load  no  part  of  their  ships,  or  secretly  to  have  on  board 
"  any  articles,  which,  by  virtue  of  the  present  Convention, 
"  may  be  considered  as  contraband  ;  and,  for  the  more  com- 
"  pletely  carrying  into  execution  this  command,  they  will 
"  respectively  take  care  to  give  directions  to  their  Courts  of 
"  Admiralty  to  publish  it,  whenever  they  shall  think  it 
"  necessary ;  and,  to  this  end,  the  regulation  which  shall 
"  contain  this  prohibition,  under  the  several  penalties,  shall 
"  be  printed  at  the  end  of  the  present  Act,  that  no  one  may 
"  plead  ignorance." 

This  attempt  to  introduce  a  new  positive  law  upon  con- 
trahand,  happily,  like  the  rest  of  the  Treaty,  abortive,  does 
not  require  further  discussion  in  this  place  (;?). 

By  other  Articles  of  the  Treaty,  mutual  assistance  is  pro- 
mised in  case  of  attack  {q), 

ecu.  The  second  Russian  League  was  destined  to  enjoy 
even  a  shorter  existence  than  the  first.  Great  Britain  beo-an 
her  war  upon  this  new  confederacy  against  her  by  an  attack 
upon  Denmark.  Nelson's  immortal  victory  at  Copenhagen 
was  followed  by  another  event  of  great  importance  at  the 
time,  and  which  demonstrated  in  what  personal  feeling  the 
new  League  had  originated.  There  is  no  despotism,  how- 
ever unlimited,  none,  however  absolute  and  unquestionable, 
according  to  the  positive  law  or  usage  of  the  country  over 
which  it  is  exercised,  as  not  to  find,  sooner  or  later,  some 
check  in  the  necessities  and  feelings  of  mankind.  The 
tyranny  of  Domitian  and  Robespierre  (r)  became  at  last 
unendurable  to  the  poor  as  well  as  the  rich,  and  then 
ensued,  by  violent  means,  their  death.     The  ferocious  acts 

{p)  Vide  post. 
(q)  De  Martens,  vii.  172. 

(r)  "  Sed  periit  postquam  cerdonibus  esse  timendus 
Coeperat ;  hoc  nociiit  Lamiarum  caede  madenti." 

Jv,v.  Sat.  iv.  153. 
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of  the  Emperor  Paul,  and  the  well-founded  belief  that  they 
sprang,  in  a  great  measure  at  least,  from  a  disordered  brain, 
brought  about  at  this  critical  period  a  similar  result ;  not, 
however,  from  the  combination  of  the  humble  and  great, 
but  from  the  aristocracy  alone.  Paul  suddenly  disappeared 
from  the  stage  on  which  he  was  acting  so  terrible  a  part. 
He  was  assassinated,  and,  as  it  is  generally,  and  certainly 
not  without  good  warrant,  believed,  in  accordance  with  the 
deliberate  resolution  of  the  notables  of  his  Court.  The  act 
has  indeed  been  defended  as  a  necessary  measure  of  self- 
defence,  no  other  remedy  being  supplied  for  such  an  emer- 
gency by  the  constitution  of  Russia.  We  are  only  con- 
cerned in  this  work  with  the  result,  which  was  very  remark- 
able. Alexander,  the  successor  to  Paul,  immediately 
concluded  a  Treaty  with  England,  which  adjusted  the  dis- 
pute. By  this  Treaty,  in  June,  1801,  certain  concessions 
were  made  by  England  respecting  Convoy^  and  it  was  stipu- 
lated that  goods  embarked  in  neutral  ships  should  be  free, 
except  contraband  and  the  property  of  enemies.  Thus  was 
the  old  rule  re-established  between  Russia  and  England, 
and  to  this  Treaty  both  Sweden  and  Denmark  acceded  (5). 

CCIII.  Among  the  most  remarkable  works  upon  Inter- 
national Jurisprudence  which  the  crisis  of  the  second  Armed 
Neutrality  produced,  were  the  Letters  of  Sulpicins,  by 
Lord  Grenville,  and  a  Speech^  afterwards  published  by  the 
same  distinguished  statesman,  upon  the  Treaty  between 
England  and  Russia  in  1801. 

In  the  Letters,  Lord  Grenville — who  had  but  recently 
resigned  the  office  of  Foreign  Secretary,  which  he  had 
filled  for  many  years — maintained,  with  perfect  knowledge 


(s)  De  Martens,  vii.  260-281,  contains  the  three  Treaties.  Russia 
had  only  a  few  days  before  made  a  Treaty  with  Sweden,  embodying  the 
articles  of  the  Armed  Neutrality,  March,  1801  {De  Martens,  vii.  329), 
so  that,  in  one  and  the  same  week,  Russia  embodied  the  two  opposite 
principles  in  her  Treaties  with  the  same  nation  ;  and  it  has  been 
gravely  argued  that  the  Treaties  constitute  the  International  Law  on 
this  subject  ! — Manning,  278. 
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of  the  subject,  much  erudition,  great  vigour  of  logic,  and 
manly  eloquence,  the  ancient  doctrines  of  International 
Law  against  those  of  the  Armed  Neutrality. 

In  the  Speech  (t),  he  declared  that  dangerous  concessions, 
with  respect  to  the  coasting  and  colonial  trade,  to  contraband 
of  war  and  blockade,  had  been  made  by  Great  Britain. 
These  subjects  remain  to  be  considered.  With  respect, 
however,  to  enemy's  goods  on  board  neutral  ships.  Lord 
Grenville  admitted  that  it  was  fully  recognised  by  the 
second  section  of  the  third  article  of  the  Convention,  which 
implied  an  abandonment  of  the  opposite  principle  of  free 
ships  free  goods,  on  the  part  of  the  Northern  Powers  (u), 

CCIV.  The  period  between  the  breaking  up  of  the  second 
Armed  Neutrality  and  the  breaking  out  of  the  Crimean 
war  (1801-1854),  need  not  occupy  us  long. 

Russia,  after  the  peace  of  Tilsit,  re-adopted  for  the 
moment,  and  avowedly  in  order  to  please  Napoleon,  the 
principles  of  the  Armed  Neutrality. 

But  in  August,  1809,  with  a  whimsical  novelty  of  incon- 
sistency, the  Czar  issued  an  ukase  (:r),  declaring  '^  that 
"  ships  laden  in  part  with  goods  of  the  manufacture  or  pro- 
"  duce  of  hostile  countries  shall  be  stopped,  and  such 
"  merchandise  confiscated,  and  sold  by  auction  for  the  profit 
"  of  the  Crown.  And  if  the  merchandise  aforesaid  comprise 
"  more  than  half  the  cargo,  not  only  the  cargo,  hut  also  the 


(t)  The  argument  was  sound  ;  but  as  subsequent  Treaties  upon  the 
same  subject  have  been  contracted  between  England  and  Russia,  the 
concessions  have  no  present  operation  or  effect. 

(u)  Vide  ante,  vol.  i.  §  xlix.,  where  this  remarkable  speech  is  referred 
to  upon  the  important  question  of  permanent  alterations  of  general 
International  Law  being  introduced  into  a  Treaty. 

Mr.  Wheaton  (Hist.  pp.  408-20)  gives  very  copious  extracts  from 
this  speech,  and  remarks  with  truth  upon  ' '  the  very  lame  and  incon- 
clusive replies  made  by  the  other  speakers"  in  the  debate  in  the 
House  of  Lords. — Parliamentary  History  of  England,  vol.  xxxvi.  pp. 
200-255. 

ix)  Art.  XI.     De  Martens,  Suppl.  v.  485. 

Manning,  270. 
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""ship,  shall  be  confiscated"  (i/).  And  in  1812,  when  he 
made  peace  with  England,  it  was  stipulated  that  the  political 
and  commercial  relations  of  the  two  Powers  should  be  the 
subject  of  a  future  arrangement  (z). 

CCV.  The  last  observation  brings  us  to  what  may  be 
called  the  argument  from  the  silence  of  subsequent  Treaties^ 
and  especially  of  that  which  closed  the  long  war  of  the 
French  Revolution. 

At  the  Treaty  of  Amiens,  in  1802,  neither  was  the 
subject  of  this  discussion,  the  claim  oi  free  ships  free  goods, 
mentioned,  nor  were  former  Treaties  relating  to  it  renewed. 

The  same  may  be  predicated  of  the  Treaties  of  Paris  and 
Vienna,  1814-1815. 

It  may  not  be  difficult  to  maintain  that  the  territorial 
arrangements  which  have  formed  the  subject  of  great  car- 
dinal Treaties  («),  such  as  those  of  Westphalia,  Utrecht, 
Paris,  Versailles,  and  Vienna,  remain  unchanged,  whether 
their  provisions  be  specifically  renewed  or  not,  in  later 
Treaties,  except  in  so  far  as  they  are  derogated  from  by 
subsequent  conventions.  But  it  will  be  morally  impossible 
to  contend  with  success  that  provisions  respecting  a  par- 
ticular subject,  forming  an  exception  to  the  general  law, 
which  have  not  been  renewed  in  later  Treaties  naturally 
connected  with  the  subject,  can  be  holden,  either  by  the 
usage  of  nations  or  by  the  reason  of  the  thing,  to  be  any 
longer  in  force. 

CCVI.  Up  to  the  period  of  the  last  war  with  Russia, 
Great  Britain  had  not  renewed  any  of  the  fevv  Treaties  by 
which  she  formerly  engaged  herself  to  maintain  the  principle 
that  "free  ships  make  free  goods;"  but,  on  the  contrary, 
she  had  withdrawn  from  her  most  ancient  and  favoured  ally. 


{y)  In  1810,  31st  December,  another  ukase  relaxed  the  rigour  of  the 
Continental  System,  and  greatly  irritated  Napoleon. 
{z)  De  Martens,  N.  B.  t.  iii.  p.  226. 
(a)  Vide  ante,  vol.  i.  §  Iii. 
Wheatonh  Elem.  (ed.  Lawrence,  1855),  p.  513. 
VOL.    III.  A  A 
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Portugal,  the  privilege  which  on  this  subject  she  had  once 
accorded  to  her.  This  privilege  was  abrogated  by  the 
Treaty  of  19th  February,  1810  (b)  ;  and  in  the  later  Treaty 
between  the  two  countries,  namely,  that  of  July  13,  1842, 
it  is  expressly  stipulated  that  "  the  reciprocal  liberty  of 
"commerce  and  navigation  stipulated  for  in  the  present 
"  Treaty  shall  not  be  extended  to  contraband  of  war,  nor 
"  to  objects  belonging  to  the  enemies  of  either  party ;  and  it 
"  is  hereby  notified,  that  the  licence  hitherto  alloioed  by 
''former  Treaties  to  the  ships  of  both  countries  to  transport 
"  any  objects  of  merchandise  belonging  to  the  enemies  of 
''  either  country  is  henceforth  abandoned  and  renounced'^''  (c). 

During  the  whole  of  this  century,  therefore,  up  to  the 
period  of  the  last  war  with  Russia,  England  has  either  in- 
corporated into  her  Treaties,  as  with  Russia  in  1801,  and 
Portugal  in  1842,  a  positive  negation  of  the  doctrine  that 
free  ships  do  make  free  goods,  or  has  preserved  an  entire 
silence  upon  the  subject,  and  therefore,  according  to  the 
soundest  principles  of  International  Jurisprudence,  has  re- 
served to  herself  all  the  rights  accruing  to  her  from  the 
general  law. 

CCVII.  Since  the  Treaty  of  Vienna,  various  Treaties 
have  been  contracted  between  the  European  and  the  South 
American  States,  and  between  the  different  States  them- 
selves on  the  American  Continent  (c?). 

The  United  States  of  North  America,  in  their  earliest 
negotiations  with  the  different  States  of  South  America,  pro- 
posed the  establishment  of  the  principle  oifree  ships  make 


(&)  Art.  XXVI. 

(c)  Art.  XIII.  De  Martens,  N.  B.  t.  iii.  p.  327. 

In  Oliver  CromwelVs  Treaty  with  Portugal,  June  10,  1654,  Art.  xxiii. , 
it  was  said,  "  Omnia  autem  hostium  alterutrius  bona  mercesve  in 
naves  partis  alterutrius  eorumve  populi  aut  subditorum  impositaa 
intactse  sint." — Dumont,  Corps  Biplom.  t.  vi.  pt.  2,  p.  84.  This 
provision  was  continually  renewed  with  Portugal  till  1842. 

(d)  United  States'  Statutes  at  Large,  vol.  viii.  pp.  202,  312,  328,  393, 
437,  472,  490. 
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free  goods  between  all  the  Powers  on  that  Continent.  In 
practice,  however,  the  United  States  of  North  America 
have  introduced  this  very  important  and  significant  qualifi- 
cation, namely,  that  the  new  rule  is  to  be  understood  "  as 
"  applying  to  those  Powers  only  who  recognise  this  prin- 
"  ciple  ;  hut  if  either  of  the  two  contracting  parties  shall 
"  be  at  war  with  a  third,  and  the  other  neutral,  the  flag  of 
"  the  Neutral  shall  cover  the  property  of  enemies  lohose 
"  Government  acknowledges  the  same  principle,  and  not  of 
"  others:' 

This  extract  is  from  a  Treaty  between  the  North  American 
United  States  and  the  Kepubllc  of  Columbia  {e)  ;  but  the 
restriction,  which  had  been  previously  incorporated  into  the 
Treaty  of  1819,  between  Spain  and  the  North  American 
United  States,  has  been  subsequently  inserted,  in  most  if 
not  all  the  Treaties  between  the  North  American  United 
States  and  the  States  of  South  America  {f\  and  indeed 
between  the  North  American  United  States  and  the 
European  States  with  the  exception  of  England.  It  is  re- 
markable, that  though  the  subject  was  matter  of  discussion 
between  these  two  Governments,  the  important  Treaty  of 
Washington  was  concluded  August  8,  1842,  without  any 
reference  to  it  {g). 

CCVIII.  France,  in  her  Treaty  with  Texas,  revived  her 
old  doctrine,  enemy's  ships  enemy's  goods,  though  she  con- 
ceded that  free  ships  made  free  goods  (h).  This  is  a  fact 
not  unworthy  of  observation. 


(e)  Art.  XII.  of  Treaty,  October  3,  1824. 
(/)  Wheaton'sEUm.  pp.. 530-1-2-3.     (Ed.  Lawrence,  1855.) 
Be  Martens,  N.  K  vi.  pp.  826,  991. 
lb.  Nouveau  Suppl.  t.  ii.  p.  412.     . 

4th  September,  1816,  with  Sweden,  Art.  xii. — De  Martens,  N.  J\. 
iv.  p.  258. 

Ihid.  July  4,  1827.— -De  Martens,  N.  R.  vii.  p.  278. 
With  Prussia,  May  1,  1828  (Art.  xii.),  vii.  615. 
((/)  Wheaton's  Hist.  pp.  669-739. 
(h)  De  Martens,  N.  R.  xvi.  p.  988. 

A  A  2 
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CCIX.  We  have  now  arrived  at  the  second  epoch  in 

the  history  of  this  important  question  (z).     At  the  breaking 

out  of  the  European  war  in  1854,  England  found  herself  in 

close  alliance,  offensive  and  defensive,  with  France.     They 

were  to  wage  war  together,  both  by  sea  and  land.     It  was 

therefore  supposed  to  be  necessary  that  there  should  be  an 

agreement  between  them  as  to  the  question  (k),  which  has 

been  so  long  under  our   consideration,    of  the    exercise  of 

bellio;erent  rio^hts  towards  Neutrals.      The  result  was  a  com- 
es o 

promise.  France  abandoned  her  doctrine,  thsiteneuii/'s  ships 
made  enemi/s  goods.  England  agreed  to  allow,  during  her 
alliance  with  France  in  the  present  war,  the  doctrine  that 
free  ships  made  free  goods.  But  she  scrupulously  and  ex- 
pressly declared  that  in  so  doing  she  "  waived  a  part  of  the 
"  belligerent  rights  appertaining  to  her  by  the  T.aio  of  Nations P 
It  will  be  seen,  therefore,  from  the  principles  already  laid 
down  in  this  work  (/),  as  well  as  from  the  reason  of  the 
thing  (772),  that  England  had  retained  unimpaired  her  belli- 
gerent   right   upon    this   important    subject    {n).     In   the 


(i)  Vide  ante,  p.  302. 

(fc)  Upon  other  points,  it  will  be  seen  hereafter,  considerable  dif- 
ferences still  remained. 

(l)  Vide  mite,  as  to  the  effects  of  protests,  vol.  i.  §  cclxxxvi. 

(to)  Vide  ante,  vol.  i.  pt.  i.  ch.  iv. 

{n)  A  debate  upon  this  subject  took  place  in  the  House  of  Commons 
on  the  4th  of  July,  1854  (motion  of  Mr.  John  George  PhilUmore),  in 
which  also  the  writer  of  tliese  pages  took  a  part.  The  House  was 
remarkably  thin  from  the  commencement  of  the  debate,  and  was 
counted  out,  forty  members  not  being  present  after  a  few  speeches. 
The  conduct  of  the  Government  was  defended  by  only  one  Minister, 
whose  office  (that  of  Cldef  Commissioner  of  Public  Works)  had  no 
connection  with  the  matter  discussed.  The  Ministerial  Leader  of  the 
House  of  Commons  was  absent ;  the  Foreign  Office  was  not  represented. 
The  First  Lord  of  the  Admiralty  was  present,  and  did  not  speak,  but 
signified,  in  the  usual  parliamentary  manner,  his  approval  of  the 
statement,  that  England  had  only  waived  for  the  present  her  unques- 
tionable belligerent  right.  This  was  not  denied  by  the  Minister  who 
did  speak,  and  who  in  fact  rested  his  case  upon  this  ground  ;  though 
in  the  course  of  his  oration  he  seemed  to  intimate  his,  private  opinion 
in  favoui-  of  the  doctrine  that/ree  ships  make  free  goods. 
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communications  wiiich  passed  on  this  subject  between 
England  and  the  North  American  United  States,  the 
Minister  of  the  latter  country  observed  in  his  reply,  "  Not- 
"  withstanding  the  sincere  gratification  which  Her  Majesty's 
"  declaration  has  given  to  the  President,  it  w^ould  have  been 
"  enhanced  if  the  rule  alluded  to  had  been  announced  as 
"  one  which  would  be  observed,  not  only  in  the  present,  but 
*'  in  every  future  war  in  which  Great  Britain  shall  be  a 
"  party  "  {o). 

The  Declaration  is  as  follows  : — 

"  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
"  Great  Britain  and  Ireland,  having  been  compelled  to  take 
"  up  arms  in  support  of  an  ally,  is  desirous  of  renderino; 
"  the  war  as  little  onerous  as  possible  to  the  Powers  with 
"  whom  she  remains  at  peace. 

"  To  preserve  the  commerce  of  Neutrals  from  all  unneces- 
*'  sary  obstruction.  Her  Majesty  is  willing,  for  the  present, 
"  to  waive  a  part  of  the  belligerent  rights  appertaining  to  her 
"  hy  the  Law  of  Nations. 

"  It  is  impossible  for  Her  Majesty  to  forego  the  exercise 
**  of  her  right  of  seizing  articles  contraband  of  war,  and  of 
"  preventing  Neutrals  from  bearing  the  enemy's  despatches  ; 
"  and  she  must  maintain  the  right  of  a  belligerent  to  pre- 
"  vent  Neutrals  from  breaking  any  effective  blockade  which 
"  may  be  established  with  an  adequate  force  against  the 
"  enemy's  forts,  harbours,  or  coasts. 

"  But  Her  Majesty  will  waive  the  right  of  seizing  enemy's 
"  property  laden  on  board  a  neutral  vessel,  unless  it  be  con- 
"  traband  of  war. 

"  It  is  not  Her  Majesty's  intention  to  claim  the  confisca- 
"  tion  of  neutral  property,  not  being  contraband  of  war, 
"  found  on  board  enemies  ships ;  and  Her  Majesty  further 


(o)   Wlieaton^s  Elewj.  (ed  Laivrence),  p.  539,  note. 
In  1823  and  1826-7  vain  attempts  were  made  to  adjust  this  question 
between  England  and  N,  A.  United  States,  ih^  p.  535. 
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"  declares,  that  being  anxious  to  lessen  as  much  as  possible 
"  the  evils  of  war,  and  to  restrict  its  operations  to  the  regu- 
"  larly  organised  forces  of  the  country,  it  is  not  her  present 
"  intention  to  issue  letters  of  marque  for  the  commissioning 
"  of  privateers  "  (/?). 

A  Declaration  of  Her  Majesty,  dated  the  15th  of  April, 
1854,  further  extended  the  privilege  upon  this  subject, 
already  accorded  to  Neutrals  :  "  It  is  this  day  ordered,  by 
*'  and  with  the  advice  of  her  Privy  Council,  that  all  vessels 
"  under  a  neutral  or  friendly  flag,  being  neutral  or  friendly 
''  property,  shall  be  permitted  to  import  into  any  port  or 
"  place  in  Her  Majesty's  dominions  all  goods  and  merchandise 
"  whatsoever,  to  whomsoever  the  same  may  belong  ;  and  to 
"  export  from  any  port  or  place  in  Her  Majesty's  dominions, 
"  to  any  port  not  blockaded,  any  cargo  or  goods,  not  being 
"  contraband  of  war,  or  not  requiring  a  special  permission, 
"  to  whomsoever  the  same  may  belong. 

"  And  Her  Majesty  is  further  pleased,  by  and  with  the 
"  advice  of  her  Privy  Council,  to  order,  and  it  is  hereby 
"  further  ordered,  that,  save  and  except  only  as  aforesaid, 
"  all  the  subjects  of  Her  Majesty,  and  the  subjects  or 
"  citizens  of  any  neutral  or  friendly  State,  shall  and  may, 
"  during  and  notwithstanding  the  present  hostilities  with 
"  Russia,  freely  trade  with  all  ports  and  places,  wheresoever 
"  situate,  which  shall  not  be  in  a  state  of  blockade,  save 
"  and  except  that  no  British  vessel  shall,  under  any  circum- 
"  stances  whatsoever,  either  under  or  by  virtue  of  this 
"  order  or  otherwise,  be  permitted  or  empowered  to  enter 
"  or  communicate  with  any  port  or  place  which  shall  belong 
"  to  or  be  in  the  possession  or  occupation  of  Her  Majesty's 
"  enemies." 

CCX.  The  close  of  the  war  with  Russia  in  1856  was 
marked  by  what  is  called  the  Declaration  of  Paris.  It  is  as 
follows  :  — 


{'p)  Westminster,  March  28,  1854. 
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"  Declaration  respecting  Maritime  Laio^  signed  hy  the  Pleni- 
potentiaries of  Great  Britain,  Austria,  France,  Prussia, 
Russia,  Sardinia,  and  Turkey,  assembled  in  Congress  at 
Paris,  April  16,  1856. 

"  The  Plenipotentiaries  who  signed  the  Treaty  of  Paris 
"of  the  30th  of  March,  1856,  assembled  in  conference, — 
"  Considering  : 

"  That  Maritime  Law,  in  time  of  war,  has  long  been  the 
"  subject  of  deplorable  disputes ; 

"  That  the  uncertainty  of  the  law,  and  of  the  duties  in 
"  such  a  matter,  gives  rise  to  differences  of  opinion  between 
"  neutrals  and  belligerents  which  may  occasion  serious  diffi- 
"  cutties,  and  even  conflicts  ; 

"  That  it  is  consequently  advantageous  to  establish  a 
"  uniform  doctrine  on  so  important  a  point ; 

"  That  the  Plenipotentiaries  assembled  in  Congress  at  Paris 
"  cannot  better  respond  to  the  intentions  by  which  their 
"  Governments  are  animated,  than  by  seeking  to  introduce 
"  into  international  relations  fixed  principles  in  this  respect : 

"  The  above-mentioned  Plenipotentiaries,  being  duly  au- 
"  thorised,  resolved  to  concert  among  themselves  as  to  the 
"  means  of  attaining  this  object ;  and,  having  come  to  an 
"  agreement,  have  adopted  the  following  solemn  Declaration: 

"  1.  Privateering  is,  and  remains  abolished. 

"  2.  The  neutral  flag  covers  enemy's  goods,  with  the  ex- 
"  ception  of  contraband  of  war. 

"  3.  Neutral  goods,  with  the  exception  of  contraband  of 
"  war,  are  not  liable  to  capture  under  enemy's  flag. 

"  4.  Blockades,  in  order  to  be  binding,  must  be  effective, 
"  that  is  to  say,  maintained  by  a  force  sufficient  really  to 
"  prevent  access  to  tlie  coast  of  the  enemy. 

"  The  Governments  of  the  undersigned  Plenipotentiaries 
"  engage  to  bring  the  present  Declaration  to  the  knowledge 
"  of  the  States  which  have  not  taken  part  in  the  Congress  of 
"  Paris,  and  to  invite  them  to  accede  to  it. 
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*^  Convinced  that  the  maxims  which  they  now  proclaim 
"  cannot  but  be  received  with  gratitude  by  the  whole  world, 
"  the  undersigned  Plenipotentiaries  doubt  not  that  the  efforts 
"  of  their  Governm.ents  to  obtain  the  general  adoption  thereof 
"  will  be  crowned  with  full  success. 

"  The  present  Declaration  is  not  and  shall  not  be  binding, 
"  except  between  those  Powers  {q)  who  have  acceded,  or 
"  shall  accede,  to  it. 

"  Done  at  Paris,  the  16th  of  April,  1856. 

"  (Signed) 

"  BUOL-SCHAUENSTEIN.  HaTZFELD T. 

HtJBNER.  OrLOFF. 

Walewskl  Brunnow. 

BOURQUENEY.  CaVOUR. 

Clarendon.  De  Yillamarina. 

coavley.  a  all 

Manteuffel.  Mehemmed  Djemil." 

Looked  at  either  from  a  constitutional  or  an  international 
point  of  view,  this  Declaration  of  Paris  introduced  a  great 
innovation.  With  respect  to  the  latter  it  is  sufficient  to 
refer  to  the  foregoing  pages.  With  respect  to  the  former,  it 
is  almost  enough  to  observe  that  the  adherence  of  England 
to  this  great  change  in  her  international  relations,  this  large 
abandonment  of  her  ancient  belligerent  rights,  was  actually 
adopted  without  the  previous  consent  of  Parliament.  The 
Declaration  did  indeed  undergo  some  subsequent  discussion 
in  both  Houses,  but  I  venture  to  say,  having  taken  an 
active  part  in  that  discussion,  that  the  very  slight  acquaint- 
ance, owing  to  the  long  period  of  peace  which  preceded  the 
Russian  war,  with  the  subject  possessed  by  most  Members, 
and  the  consequence  of  a  peculiarly  divided  state  of  parties 
at  that  time,  caused  the  magnitude  of  the  question  to  be 
either  ill  appreciated  or  purposely  avoided  (r) ;  and  so  the 

{([)  This  seems  a  very  superfluous  stipulation. 

(i)  I  venture  to  refer  to  the  Debates  in  both  Houses  on  the 
Treaty  of  Peace  in  May,  1856,  and  to  my  humble  share  therein  :— 
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Declaration  has  become  a  kind  of  Treaty,  obligatory,  for 
the  present  at  least,  upon  the  subscribers  to  it.  It  is 
not  to  be  wondered  at  that  close  upon  this  innovation  should 
have  folloAved  the  demand  for  another,  namely,  the  total 
abolition  of  the  right  of  capture  and  search,  on  the  ground 
that  war  is  made  between  armies  and  not  the  subjects  of 
belligerents,  and  that  the  free  commerce  of  the  latter  would 
lighten  the  pressure  and  the  evils  of  war  (5). 

These  are  hasty,  ill-considered  opinions,  and  an  English 
writer  ought  not  to  be  deterred  from  saying  so,  because  they 
are  favourable  to  States  with  large  standing  armies,  and 
unfavourable    to  States    which  have  large  fleets.     But  the 

"  He  proposed  first  to  call  attention  to  the  immemorial  and  undoubted 
belligerent  right  of  the  Crown  to  capture  enemies  goods  in  neutral 
ships  ;  and,  secondly,  to  the  importance  of  affording  Parliament  an 
opportunity  of  expressing  its  opinion  upon  so  grave  and  extensive  an 
alteration  of  Public  and  International  Law  ;  and,  thirdly,  to  the  fact 
that  that  alteration  was  made  without  the  sanction  of  Parliament." — 
Hansard's  Pari.  Deh.  vol.  cxlii.  p.  19.  See  Debate  in  the  Lords,  ih. 
482,  and  Speech  of  Earl  Carnarvon. 

Mr.  John  Stuart  Mill,  who  will  not  be  accused  of  illiberal  or  retro- 
grade tendencies,  had  the  courage  and  patriotism  thus  to  speak  in  1871  : 
"  I  should  be  heartily  glad  if  I  could  in  my  conscience  believe  that  we 
can  do  without  an  army,  and  trust  solely  to  our  fleet.  But  no  country 
is  safe  with  only  one  line  of  defence  ;  and  we  cannot  be  sure  of  always 
keeping  our  command  of  the  sea  without  a  day's  intermission,  which 
would  be  necessary  if  our  only  force  were  afloat.  We  must  remember 
that  our  navy  has  a  great  deal  to  do.  We  have  possessions  all  over 
the  world,  which,  in  case  of  war,  we  are  bound  to  protect  as  well  as^ 
our  own  islands.  We  may  have  to  contend,  not  against  one  Maritime 
Power  only,  but  against  several  ;  and  if  we  persist  in  sanctioning,  by 
our  silence,  the  act  of  our  late  Foreign  Minister,  done  on  that 
authority  in  1856,  and  never  ratified — the  abandonment  of  our  chief  de- 
fensive weapon — the  right  to  attack  an  enemy  in  his  commerce,  the  fleets 
of  a  Power  at  war  with  us  will  have  nothing  to  do  but  to  watch  for  an 
opportunity  of  landing  an  army  on  our  shores,  and  we  should  not 
know  where  the  blow  would  fall.  Our  fleet  has  only  to  be  two  days 
out  of  the  way,  and  our  first  line  of  defence  is  gone.  This  is  not 
probable,  but  we  must  remember  it  is  possible." — The  Times,  March 
11,  1871. 

(s)  Sir  John  Lubbock  has  since  moved  a  resolution  in  this  sense 
in  the  House  of  Commons  on  the  22nd  of  March,  1878  ;  but  it  was 
negatived  without  a  division. 
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propositions  seem  to  me  radically  unsound.  In  the  first 
place,  the  will  of  the  subject  is  bound  up,  so  far  as  inter- 
national relations  are  concerned,  in  the  will  of  his  Govern- 
ment. There  cannot  be  pro  parte  pax  pro  parte  helium^ 
commerce  at  peace,  armies  at  war.  Such  a  confusion  of 
relations  is  not  only  unpatriotic  and  full  of  evils,  but  pro- 
bably would  be  found  after  a  short  time  infeasible.  In  the 
next  place,  as  the  end  of  all  war  is  peace,  whatever  delays 
the  arrival  of  that  chief  blessing  is  evil.  This  new  system 
of  the  Sovereign's  war  and  the  subject's  peace,  is  really  a 
device  for  lengthening  v^ar,  and  delaying  peace.  Many  a 
war,  as  I  have  already  observed,  has  been  brought  to  an 
end  by  the  sufferings  and  privations  which  it  forces  upon 
the  subjects  of  the  belligerents ;  once  attempt  to  take  away 
this  corrective,  and,  so  far  as  you  succeed,  you  prolong  and 
render  normal  this  abnormal  and  terrible  mischief. 

Such  has  always  been  my  opinion,  expressed  in  an  earlier 
edition  and  in  a  former  volume  {£)  of  the  second  edition  of 
this  work,  and  I  am  glad  to  find  it  strengthened  by  the 
opinion  of  a  recent  American  writer,  certainly  not  prejudiced 
in  favour  of  England.  He  says : — *^  If  the  doctrines  I  am 
"  examining  should  be  universally  adopted,  the  consequence 
"would  be  immediate  and  inevitable;  all  wars  would  be 
"  made  more  protracted,  and,  what  is  far  worse,  more  bloody. 
"  This  proposition  can  be  well  illustrated  by  assuming  the 
"  accomplishment  of  the  proposed  change,  the  realisation  of 
"  the  ideal  which  the  reformers  have  conceived ;  that  is, 
"  contest  between  combatants  alone,  while  all  else  in  the 
"  State  goes  on  as  usual.  A  war  is  declared  between  two 
"  powerful  maritime  nations.  It  produces  no  direct  change 
"  in  the  peaceful  avocations  of  life ;  agriculture,  manu- 
"  factures,  commerce,  flourish  as  before.  The  people  are 
"  not  hindered  in  their  productions  and  exchanges,  and  are 
"  thus  enabled  to  respond  to  the  demands  of  the  Govern- 
''  ment,  and  to  furnish  all  the  material  supplies  necessary  to 

(0  Vol.  ii.  Pref. 
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'  sustain  the  struggle.  It  is  true  that  producers  are  with- 
^  drawn  from  time  to  time  from  the  orderly  activities  of 
'  life,  and  are  converted  into  military  non-producers.  But 
'  the  vacancy  thus  made  is  not  felt,  because  the  articles 
'  vi^hich  were  before  produced  at  home  are  now  brought 
'  from  abroad  by  means  of  the  free  commerce  which  is  thus 
'  quickened  into  extraordinary  activity.  Under  these  cir- 
'  cumstances,  the  war  is  reduced  to  a  mere  duel  between 
^  hostile  armies.  Tlie  nation  has  only  to  furnish  men,  and 
'  the  contest  will  be  continued  until  one  country  has  been 

*  swept  of  its  able-bodied  citizens.  That  nation  will  cer- 
'  tainly  be  victorious  wdiich  can  bring  forward  and  sacrifice 
'  the  greatest  number  of  soldiers.     This  is  not  an  imaginary 

*  picture.  The  essential  fact  was  shown  to  be  true  in  the 
'  history  of  the  Confederacy.  Levy  after  levy  was  made^ 
'  army  after  army  took  the  field ;  but  as  soon  as  Sherman 
^  ravaged  the  sources  of  supply  in  Georgia  and  Carolina, 
'  the  whole  hostile  array  collapsed  "  (ii).     Read  by  this  light 

the  reasoning  of  M.  Cauchy  (a*) — "  Le  progres  que  nous 
^  demandons  consiste,  dans  sa  definition  toute  simple,  a 
'  etendre  au  droit  des  gens  maritime  un  principe  qui  nous 
'  semble  avoir  prevalu,  depuis  longtemps,  dans  le  droit 
'  commun  de  la  guerre  terrestre,  c'est  a  savoir :  le  respect 
'  des  proprietes  privees,  autant  que  ce  respect  pent  se 
^concilier  avec  les  necessites  imperieuses  de  I'attaque  et 
'  de  la  defense." 
M.     Cauchy   (y)   endeavours    to   use   the    authority   of 

Galiani  (z)  in  favour  of  this  new  theory,  but  it  will,  I  think, 

be  found  on  examination  that  Galiani's  objection  is  confined 

to  war  carried  on  by  privateers. 


{u)  The  North  American  Eeview,  No.  ccxxxv.  (April,  1872),  pp. 
404-5. 

(x)  Le  Droit  Mar.  Intern,  t.  ii.  p.  483. 

(y)  lb.  t.  xi.  285-474. 

(z)  "  Un  irresistibile  comando  ha  prodotto  quest'  opera,"  the  author 
says  in  the  preface  to  his  work.  The  "irresistible  order  "  was  probably 
that  of  his  Sovereign,  the  King  of  Naples,  in  1782. 
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The  Treaty  («)  of  1785  between  Prussia  and  the  new 
United  States,  or  between  Frederick  the  Great  and  Franklin, 
contained  an  Article  (xxiii.)  in  favour  of  the  perfect  freedom 
of  commerce  on  the  part  of  belligerents ;  but  the  doctrine 
found  no  place  in  the  famous  Treaty  of  the  United  States 
with  France  in  1778,  or  with  Sweden  in  1783,  or  with  the 
Belgic  provinces  or  Low  countries  in  1782. 

The  Treaty  of  1785  expired  in  1796.  In  the  negotiations 
preliminary  to  a  new  Treaty,  this  doctrine  was  abandoned 
as  being  injurious  to  the  United  States  and  as  being  im- 
practicable by  the  United  States  of  North  America  and 
Prussia,  the  former  State  being  represented  by  no  less  a 
Minister  plenipotentiary  than  John  Quincey  Adams. 

In  1792  France  professed,  among  other  philanthropic 
projects  for  the  good  of  mankind,  to  decree  the  freedom  of 
private  property  at  sea ;  but  as,  shortly  afterwards,  France 
trampled  all  International  Law  under  foot,  there  was  no 
result  of  this  decree. 

In  1823  (b)  the  French  invasion  of  Spain,  in  defiance  of  all 
true  principles  of  International  Law,  took  place.  Chateau- 
briand notified  to  foreign  Courts  that  it  was  not  the 
intention  of  the  French  Government  to  issue  letters  of 
marque  or  to  capture  Spanish  merchantmen  unless  they 
attempted  to  break  a  *'  hlocus  effectif  ;^^  as  if  the  sin  of  the 
war  could  be  purged  by  the  abandonment  of  any  of  the 
rights  of  the  belligerent. 

Mr.  Canning,  on  behalf  of  neutral  England,  answered, 
that  no  English  privateers  would  be  allowed,  but  that 
Spanish  privateers  would  not  be  prevented  from  entering 
British  ports,  because  such  prevention  would  favour  the 
belligerent  who  had  a  large  regular  fleet,  and  injure  the 
belligerent  compelled  to  rely  upon  the  exertions  of  indi- 
vidual subjects  for  the  protection  of  its  commerce.  Spanibh 
merchantmen,  who  had  not  attempted  to  break  a  blockade, 

{a)  See  article  already  cited  in  the  North  American  Review,  Ajjril, 
1872,  by  Mr.  Pomeroy. 
{}))  Cauchy,  ii.  374,  sect.  v. 
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were,  I  believe,  notwithstanding  this  manifesto,  made  prizes 
of  by  the  French  ships  of  war, 

Mr.  Munro  (c),  President  of  the  United  States  in  1823 
and  1826,  expressed  an  opinion  in  his  messages  to  Congress 
"  that  an  essential  amelioration  of  the  human  race  "  would 
"follow  from  the  abolition  of  private  war  at  sea;"  a  cor- 
respondence ensued  between  France,  England,  and  Russia, 
but  no  joint  resolution  on  the  subject  was  taken.  In  the 
last  and  not  the  least  terrible  of  European  wars,  Prussia 
proclaimed  that  she  would  not  exercise  her  belligerent  right 
of  capture  against  France, — she  would  spare  the  property 
of  the  innocent  private  merchant.  But  her  fleet  was  far 
inferior  to  that  of  her  enemy :  the  boon  was  cheaply  given  ; 
while  her  army  was  far  superior  to  his :  did  she  act  with  that 
upon  her  new  principle  of  private  peace  and  public  war? 
Did  she  spare  the  property  of  the  innocent  private  lands- 
man ?  Napoleon  the  First,  in  the  zenith  of  his  power,  in 
the  height  of  his  contempt  for  all  law,  Private,  Ptiblic,  and 
International,  never  levied  more  enormous  requisitions  upon 
an  invaded  territory,  upon  conquered  cities  and  ruined 
peasantry,  than  Prussia,  despite  her  proclamation  that  she 
made  defensive  war  only  against  Napoleon  III  and  his 
armies,  levied  upon  the  peaceful  citizens  and  peasants  of 
France.  She  closed  her  war,  which  certainly  was  in  its 
origin  strictly  defensive  and  perfectly  justifiable,  by  forcibly 
severing  from  her  enemy,  and  appropriating  to  herself,  undis- 
guisedly  and  avowedly  against  the  wishes  of  the  inhabitants, 
a  large  portion  of  territory  ;  and  by  imposing  conditions  of 
pecuniary  payment  which  could  only  be  raised  by  taxes,  the 
collection  of  which  would  deprive  the  peaceful  rich  of  many 
luxuries,  and  the  peaceful  poor  of  many  necessaries  of 
existence ;  and  yet  I  doubt  not  that  after  this,  the  conti- 
nental world  will  be  told  that  the  confiscation  of  private 
property  during  war  is  a  brutality,  a  remnant  of  barbarism, 
of  which  Maritime  States  who  claim  when  belligerent  the 

(c)  North  American Beview,  April,  1872,  p.  386, 


366  INTERNATIONAL    LAW. 

right  of  Maritime  capture  alone  are  guilty.  Let  me  turn 
once  again  to  the  recent  practice  of  the  United  States  of 
North  America.  The  messages  of  President  Munro  have 
been  mentioned ;  but  I  observe  that  foreign  writers  are 
full  of  the  praises  of  Dr.  Lieber's  recent  "  Instructions  for 
"  the  Armies  of  the  United  States  while  in  the  Field  "  (c?). 

The  thirty-seventh  and  thirty-eighth  articles  are  as 
follows :  "  The  United  States  recognises  and  protects  private 
"  property  in  enemies  territory.  .  .  .  Private  property, 
"  unless  confiscated  for  the  crimes  or  delicts  of  the  owner, 
"  can  only  be  seized  for  the  needs  or  use  of  the  army,  or  of 
"the  United  States.  If  the  owner  is  not  in  flight,  the 
"  commanding  officer  will  deliver  to  him  a  receipt,  which 
"  will  enable  him  to  obtain  an  indemnity." 

Now  let  me  refer  ao^ain  to  the  American  writer  for  the 
practical  gloss  upon  this  philanthropic  text : — 

"  I  pass  over  "  (he  says)  "  all  the  minor  occurrences  of  the 
"  Civil  War ;  two  events  stamp  their  character  upon  the 
"  whole  conflict.  General  Sherman,  with  a  copy  of  Dr. 
"  Lieber's  amiable  '  Instructions  '  undoubtedly  in  his  pocket, 
"  moved  from  Atlanta  on  his  march  to  the  sea.  Sj)reading 
"  his  forces  over  as  wide  an  extent  of  territory  as  possible, 
"  he  swept  down  through  the  richest  portions  of  Georgia, 
"  and  left  behind  him  a  broad  track  of  desolation  within 
"  which  there  was  nothing  but  the  land,  the  houses,  and  the 
"  forests  ;  all  else  was  taken  or  destroyed.  Growing  crops, 
"  the  gathered  grain  and  fruits  of  the  soil,  the  implements  of 
"  agriculture,  the  cattle,  horses,  and  other  stock, — every- 
"  thing  which  constituted  private  moveable  property  vanished 
"  in  the  presence  of  his  advancing  host.  On  his  march  from 
"  Savannah  northward  through  South  Carolina,  another  and 
"  more  terrible  element  of  destruction  was  added.  His  course 
"  was  marked  by  the  smoke  and  flames  of  burning  mansions, 
''  until  at  last  the  conflagration  of  beautiful  Columbia  told 
"  with  emphasis  how  the  United  States  Government  adheres 

(d)  Vide  proesertim  Bluatschli,  §  652-7. 
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"  to  its  time-honoured  principles,  and  respects  the  private 
"  property  of  enemy  citizens  "  (e). 

The  writer  next  refers  to  certain  statutes  passed  by  Con- 
gress and  ratified  by  the  President,  under  which  private 
property  may  be  confiscated  : — 

"  The  confiscation  measures"  (he  says)  "  of  1861  and  1862, 
"  are  still  in  force.  Under  them  private  property  of  enor- 
"  mous  value,  amounting  I  believe  to  hundreds  of  millions, 
"  belonging  to  enemy  subjects  or  citizens,  has  been  taken,  and 
"  its  proceeds  appropriated  to  the  use  of  the  government." 

According  to  the  Constitution  of  the  United  States,  the 
judicial  power  may  supervise  the  statutes  of  the  Congress, 
so  as  to  refuse  legal  validity  to  them  if  they  exceed  the 
bounds  which  the  Constitution  has  prescribed.  The  Su- 
preme Court  exercises  this  arduous  and  important  authority. 
These  Statutes  of  confiscation  were  impugned  before  this 
august  tribunal.  By  it  they  were  pronounced  to  be  legal  (/). 
In  1870  Mr.  Justice  Story  stated  the  premisses  upon  which 
this  conclusion  of  legality  was  founded  in  the  following 
language  {g) : — "  It  is  argued  that  though  there  are  no  express 
"  constitutional  restrictions  upon  the  power  of  Congress  to 
"  declare  and  prosecute  war  or  to  make  rules  respecting 
*'  captures  on  land  or  water,  there  are  restrictions  implied  in 
"  the  nature  of  the  powers  themselves.  Hence,  it  is  said, 
"  the  power  to  prosecute  war  is  only  a  power  to  prosecute 
"  it  according  to  the  Law  of  Nations,  and  the  power  to 
"  make  rules  respecting  captures  is  a  power  to  make  such 
"  rules  only  as  are  within  the  Law  of  !N^ations.  Whether 
"  this  is  so  or  not  we  do  not  care  to  inquire,  for  it  is  not 
"necessary  to  the  present  case.  It  is  suflficient  that  the 
"  right  to  confiscate  the  property  of  all  public  enemies  is  a 
"  conceded  right.  Now  what  is  that  right,  and  why  is  it 
"allowed?     It  may  be  remarked  that  it  has  no  reference 

(e)  North  American  Review,  uhi  supr.  p.  396. 

(/)  Miller  V.  United  States,  11  Wallace  Bep.  248.  North  Americayi 
Mevieiv,  uhi  supr.  pp.  397-8. 

{g)  North  American  Bevieiv,  uhi  supr.  p.  398. 
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"  whatever  to  the  personal  guilt  of  the  owner  of  confiscated 

"  property,  and  the  act  of  confiscation  is  not  a  proceeding 

"  against  him.     The  confiscation  is  not  because  of  crime,  but 

*'  because  of  the  relation  of  the  property  to  the  opposino- 

'*  belligerent,  a  relation  in  ( intoj  whitfh  it  has  been  brought  in 

^*  consequence  of  its  ownership.   It  is  immaterial  to  it  whether 

^'  the  owner  be  an  alien  or  friend,  or    even   a   citizen   or 

"  subject  of  the    power   that   attempts   to   appropriate   the 

"  property.     In  either  case  the  property  may  be  liable  to 

^  confiscation    under   the  rules    of  war.       It   is    certainlv 

'enough  to  warrant  the  exercise  of  this  belligerent  right 

*that  the  owner   be    a   resident    of  the    enemies   country, 

*no  matter  what  his  nationality.     The  whole  doctrine  of 

'*  confiscation  is  built  upon  the  foundation   that   it   is   an 

'instrument  of  coercion,  which,  by  depriving  an  enemy  of 

'property  within  reach  of  his  power,  whether  within  his 

'territory  or  without,  impairs  his  ability  to  resist  the  con- 

'fiscating  government,  while  at  the  same  time  it  furnishes 

'to    that   government   means   for    carrying    on    the    war. 

'Hence,  any  property  which  the  enemy  can  use,  either  by 

'actual  appropriation  or  by  the  exercise  of  control   over 

'its  owner,  or  which  the    adherents    of  the    enemy   have 

'the  power  of  diverting  to  the  enemy's  use,  is  a  proper 

'  subject  of  confiscation." 

CCXI.  There  are  some  miscellaneous  points  which 
should  be  noticed  before  we  pass  from  the  subject  of  this 
chapter :  they  relate  to  the  decisions  of  International  Tri- 
bunals with  respect  to  the  ships  and  goods  of  nations  with 
whom  Treaties  authorising  the  new  maxim  subsisted  before 
the  Declaration  of  1856. 

It  has  been  decided  in  the  Prize  Courts  both  of  Great 
Britain  and  the  United  States  of  Xorth  America  (h\  that 
the  privilege  of  the  neutral  flag  to  protect  enemy's  property, 
whether  the  result  of  Treaty  stipulations  or  municipal  ordi- 
nances, however  comprehensive  may  be  the  terms  in  which 

(/i)  WJieatoa's  Elem.  (ed.  Lcurrtnce,  l&o5),  p.  531. 


TREATY    OF    1654.  369 

it  may  be  expressed,  cannot  be  interpreted  to  extend  to  the 
fraudulent  use  of  that  flag  to  cover  enemy's  property  in  the 
ship  as  well  as  the  cargo  (z). 

The  Treaty  of  1654,  between  England  and  Portugal, 
embodied  the  two  maxims  of  enemy's  ships  enemy's  goods 
and  free  ships  free  goods.  But  it  was  decided  by  Lord 
Stowell  that  the  clause  in  the  article  which  condemns  the 
goods  of  either  nation  found  on  board  the  ships  of  the  enemy 
of  the  other  contracting  party  could  not  be  fairly  applied 
to  the  case  of  property  shipped  before  the  contemplation  of 
war,  "  It  did  not  follow,"  Lord  Stowell  observed,  "  that 
"  because  Spanish  property  put  on  board  a  Portuguese  ship 
*'  would  be  protected  in  the  event  of  the  interruption  of 
"  war,  therefore  Portuguese  property  on  board  a  Spanish 
"  ship  should  become  instantly  confiscable  on  the  breaking 
''  out  of  hostilities  with  Spain  ;  that  in  one  case  the  conduct 
*'  of  the  parties  would  not  have  been  different  if  the  event 
"  of  hostilities  had  been  known.  The  cargo  was  entitled 
"  to  the  protection  of  the  ship  generally  by  this  stipulation 
"  of  the  Treaty,  even  if  shipped  in  open  war  ;  and  a  fortiori^ 
"  if  shipped  under  circumstances  still  more  favourable  to 
''  the  neutrality  of  the  transaction.  In  the  other  case, 
'^  there  might  be  reason  to  suppose  that  the  Treaty  referred 
"  only  to  goods  shipped  on  board  an  enemy's  vessel  in  an 
"  avowed  hostile  character ;  and  that  the  neutral  merchant 
"  would  have  acted  differently,  if  he  had  been  apprised  of 
"  the  character  of  the  vessel  at  the  time  when  the  goods 
"were  put  on  board"  (k). 

(i)  The  Cittadede  Lishoa,  6  C.  Robinson's  Adm.  Bep.  p.  358. 
The  Estern,  Dallas'' s  {Amer.)  Rep.  vol.  ii.  p.  34. 
{k)  The  Marianna,  6  0.  Robinson^s  Adm.  Rep.  p.  28. 
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CHAPTER   XL 

COLONIAL    AND    COASTING    TRADE. — RULE    OF    1756. 

CCXII.  It  has  been  stated  that  it  is  perfectly  competent 
to  a  Neutral  to  carry  on  a  general  trade  ^vith  either  Bellige- 
rent; but  we  now  approach  the  discussion  of  a  question  (a), 
which  at  one  time  much  agitated  both  Europe  and  America, 
which  recent  alterations,  both  in  the  colonial  system  and 
the  navigation  laws  of  many  countries,  especially  of  England 
(b),  have  stripped,  in  great  measure,  of  its  former  import- 
ance, but  which  cannot,  nevertheless,  be  passed  by,  because 
it  is  impossible  to  say  what  may  be  the  future  policy  of 
nations  with  respect  to  the  coasting  trade,  and  also  because 
the  principle  which  lies  at  the  root  of  the  question  demands 
a  statement  and  examination  in  a  work  of  this  description. 

This  question,  generally  stated,  is  whether  it  be  lawful 
for  a  Xeutral  to  carry  on  in  time  of  war,  with  a  Belligerent, 
a  trade  which  he  is  not  allowed  to  carry  on  in  time  of  peace. 

CCXin.  The  practical  shapes  in  which  this  abstract 
question  became  embodied  were — 


(a)  Lee  on  Captures  (1803),  first  published  1759,  p.  131. 
Manning,  chap.  v. 

lVJieaton''s  (Anier.)  Reports,  vol.  i.,  App.,  note  3,  on  the  Bide  of  the 
War,  1756. 

Wlieaton's  FAements  (ed.  Lawrence),  p.  572. 

Judge  Storifs  Life,  vol.  i.  pp.  287-288.  (London,  1851.)  Cauchy, 
ii.  21G.  s.  vi. 

(b)  During  the  last  war  with  Russia,  the  Rule  of  1756  was  super- 
seded by  the  Order  in  Council  of  the  15th  of  April,  1854,  allowing 
Neutrals  to  trade  to  all  ports  and  places,  wheresoever  situated,  that 
are  not  in  a  state  of  blockade. 
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1.  The  carrying  on  by  the  Neutral  of  the  trade  between 
the  Belligerent  Mother  Country  and  the  Colonies. 

2.  The  carrying  on  the  coasting  trade  of  the  Belligerent 
— such  trade  being  confined  in  time  of  peace  to  the  Bellige- 
rent's subjects. 

3.  The  carrying  on  the  trade  by  a  Neutral  from  a  port 
in  his  own  country  to  a  port  of  the  colony  of  the  Belligerent. 

4  The  carrying  on  by  a  Neutral  of  a  trade  between  the 
ports  of  the  Belligerent,  but  with  a  cargo  from  the  Neutral's 
own  country. 

It  is  necessary  to  bear  in  mind  the  distinction  between 
these  separate  propositions  :  because,  while  the  two  former 
have  obtained,  under  the  title  of  the  Kule  of  the  War  of 
1756,  the  approbation  of  the  best  authorities  in  England 
and  America,  the  two  latter  propositions  have  been  power- 
fully attacked  by  the  United  States  of  North  America,  as 
being  vicious  corruptions  of  a  sound  principle  of  Inter- 
national Law. 

CCXIV.  It  is  not  a  matter  worthy  of  much  controversy, 
whether  or  no  the  Rule  of  1756  was  ever  practically 
enforced  before  that  year.  It  is  unquestionable  that  its 
practical  enforcement  then  first  attracted  general  notice. 
But  it  is  well  worthy  of  consideration  whether  the  rule, 
whensoever  practically  enforced,  was  or  was  not  founded 
upon  a  sound  principle  of  International  Law,  upon  a  just 
view  of  the  mutual  relations  of  Neutral  and  Belligerent. 

CCXV.  Judge  Story  and  Mr.  Wheaton  (c)  give  a  faithful 
sketch  of  the  circumstances  vt^hich  accompanied  its  intro- 
duction in  1756.     They  say  with  truth,  that — 

"The  rule  commonly  called  the  Bule  of  1756  (d)  :ic- 
"  quired    this    denomination    from    its    having    been    firtst 

(c)  I  mention  both,  because  it  will  be  seen  from  Judge  Storifs  Life 
(vol.  i.  p.  288),  that  both  were  concerned  in  the  composition. 

(d)  For  judicial  opinions  on  this  Rule,  see — 

Berens  v.  Bucher,  1  William  Black&toneh  Reports,  p.  314  (published 
1781) ;  opinion  of  Lord  Mansfield. 

Brymer  v.  Atkms,  1  Henry  Blackstone's  Reports,  191  (published 
1791)  ;  Lord  LonghhorongK' s  opinion. 
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"judicially  applied  by  the  Courts  of  Prize  in  the  war  of 
"  that  period.  The  French  (then  at  war  with  Great 
"  Britain),  finding  the  trade  with  their  colonies  almost 
"  entirely  cut  off  by  the  maritime  superiority  of  the  British, 
"  relaxed  their  monopoly  of  that  trade,  and  allowed  the 
''  Dutch  (then  neutral)  to  carry  on  the  trade  between  the 
^'  mother  country  and  her  colonies,  under  special  licences, 
^'  or  passes,  granted  to  Dutch  ships  for  this  special  purpose, 
"  excluding,  at  the  same  time,  all  other  jN'eutrals  from  the 
"  same  trade.  Many  Dutch  vessels,  so  employed,  were 
"  captured  by  tlie  British  cruisers,  and,  together  with  their 
*'  cargoes,  were  condemned  by  the  Prize  Courts,  upon  the 
"just  and  true  principle,  that  by  such  employment  they 
"  were,  in  effect,  incorporated  into  the  French  navigation, 
"  having  adopted  the  character  and  trade  of  the  enemy, 
"  and  identified  themselves  with  his  interests  and  purposes. 
"  They  were,  in  the  opinion  of  these  Courts,  to  be  con- 
*'  sidered  like  transports  in  the  enemy's  service,  and  hence 
"  liable  to  capture  and  condemnation,  u})on  the  same 
"  {)rinciple  as  property  condemned  by  way  of  penalty  for 
*'  resistance  to  search,  for  breach  of  blockade,  for  carrying 
"  military  persons  or  despatches,  or  as  contraband  of  war. 
"  In  all  these  cases  the  property  is  considered,  pro  hctc  vice, 
"  as  enemy's  j)roperty,  as  so  completely  identified  with  his 
"  interests  as  to  acquire  a  hostile  character.  So,  where  a 
"  Neutral  is  engaged  in  a  trade  w^iich  is  exclusively  con- 
"  fined  to  the  subjects  of  a  country,  in  peace  and  in  war, 
"  and  is  interdicted  to  all  others,  and  cannot  be  avowedly 
"  carried  on  in  the  name  of  a  foreigner,  such  a  trade  is  con- 
"  sidered  so  entirely  national,  that  it  must  follow  the  hostile 
"  situation  of  the  country  "  (e). 

CCXVI.   The  Rule  of  the  War  of  1756  (/),  or  of  the 

(e)  1  Whcaton's  Bep.  p.  506  ;  App.,  note  iii. 
Stonfs  Life,  vol.  i.  p.  288. 

(/)  See  the  case  of  the  Dutch  ships  considered  by  James  Marriott, 
LL.D.  (published  1759  ;  fourth  edition,  1778).     London. 
4  C.  Iiohinsou''s  Adm.  T^cp.,  App.  A. 
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Seven  Years'  War,  was  intermitted  during  the  war  between 
Great  Britain  and  her  American  colonies  ;  but  on  the  ground 
that,  a  short  time  before  the  breaking  out  of  hostilities, 
France  had  declared  that  she  had  abandoned  the  principle 
of  monopoly,  and  meant,  as  a  permanent  regulation,  to  admit 
neutral  merchants  to  trade  with  her  colonies  in  the  West 
Indies.  It  was  considered  by  the  British  Prize  Court  of 
Appeal  in  1801,  that  this  conduct  of  France  at  the  par- 
ticular juncture  of  the  American  War  had  manifestly  been 
adopted  for  the  sake  of  avoiding  the  application  of  the 
principle  which  she  clearly  understood  to  be  warranted,  by 
International  Law  (</). 

In  the  War  of  1793,  the  first  set  of  instructions  to  British 
cruisers  were  certainly  framed,  not  on  the  exception  of  the 
American  War,  but  upon  the  antecedent  practice  (h). 

But  it  is  clear,  from  the  judgments  of  the  Admiralty 
Court — both  the  very  early  decisions  of  Lord  Stowell  and 
the  last  of  his  immediate  predecessor — that  at  first  the  Rule 
of  1756  was  slowly  and  mildly  restored  to  its  supremacy  (i). 
At  the  same  time,  the  principle  upon  which  it  was  founded 
was  vindicated  in  various  judgments  delivered  by  Lord 
Stowell  in  a  manner  which  it  is  easier  to  cavil  at  than  to 
refute. 

CCXVII.  It  is  the  usual  practice  of  the  Prize  Court 
(acting  on  a  rule  in  the  Consolato  del  Mare),  to  give  freight 
to  the  neutral  carrier  of  enemies  goods  that  are  seized.  In 
a  case  in  which  a  Neutral  had  been  captured  for  carrying 
on  the  coasting  trade  of  the  enemy,  it  was  contended  before 
Lord  Stowell,  that  the  freight  was  not  due  to  the.  proprietors 


{g)  4  0.  Rohinson^s  Adm.  Rep.  p.  xi.  App. 
(h)  Order  in  Cuuncily  November  6,  1793. 

,,         ,,         ,,  January  8,  1794. 

,,         ,,         ,,  January  25,  1798. 

,,         ,,         ,,  Finally   merged   in  the   retaliatory  Orders  of 
Council  of  1806-7. 

(i)  The  Welvaart,  1  C.  Robinson's  Adm.  Rep.  p.  124. 
The  Specidatlon,  2  C.  RohinsoH''s  Adm.  Rep.  p.  293. 
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of  this  vessel :  that  she  was  a  Danish  ship,  employed  in  the 
transmission  of  Spanish  goods  from  one  Spanish  port  to 
another,  and  so  carrying  on  the  coasting  trade  of  that 
country.  "  In  Great  Britain,"  the  learned  Judge  observed, 
"  it  had  long  been  the  system,  that  the  coasting  trade  should 
"  only  be  carried  on  by  our  own  navigation  ;  that  in  all 
"  the  rage  of  novel  experiment  that  had  dictated  the  com- 
"  mercial  regulations  of  France  in  its  new  condition,  this 
"  policy  had  been  held  sacred.  It  had  been  enacted  by  a 
"decree,  21st  of  September,  1793,  that  no  goods,  the 
"  growth  or  manufacture  of  France,  should  be  carried 
"  from  one  French  port  to  another  in  foreign  ships,  under 
"  pain  of  confiscation  (A).  The  same  policy  had  directed 
''  the  commercial  system  of  other  European  countries ;  in 
"  the  ordinary  state  of  affairs,  no  indulgence  was  generally 
"  permitted  to  the  ships  of  most  other  countries  to  carry  on 
"  the  coasting  trade ;  that,  therefore,  the  onus  probandi  at 
*'  least  lay  on  that  side,  and  always  made  it  necessary  to  be 
"  shown  by  the  claimants  that  such  trade  was  not  a  mere 
"  indulgence  and  a  temporary  relaxation  of  the  coasting 
"  system  of  the  State  in  question,  but  that  it  was  a  common 
"  and  ordinary  trade,  open  to  the  ships  of  any  country 
"  whatever.  ...  As  to  the  coasting  trade  (supposing  it  to 
"  be  a  trade  not  usually  opened  to  foreign  vessels),  can  there 
"  be  described  a  more  effective  accommodation  that  can  be 
"  given  to  an  enemy  during  a  war,  than  to  undertake  it  for 
"  him  during  his  own  disability  ?  Is  it  nothing  that  the 
"  commodities  of  an  extensive  empire  are  conveyed  from 
"  the  parts  where  they  grow  and  are  manufactured,  to  other 
*'  parts  where  they  are  wanted  for  use  ?  It  is  said  that  this 
'■'  is  not  importing  anything  new  into  the  country,  and  it 


(A;)  "Les  batimens  etrangers  ne  pourront  transporter  d'un  port 
franyais,  k  un  autre  port  frangais,  aucunes  denrees,  productions,  ou 
marchandises  des  cru,  produit,  ou  manufactures  de  France,  colonies 
ou  possessions  de  France,  sous  les  peines  porte'es  par  Particle  3  Loi 
contenant  Facte  de  navigation,  21  Septembre,  1793  {i.e.  confiscation 
des  bfitimens  et  cargaison,  et  de  3,000  liv.  d'amende),"  ttc. 
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**  certainly  is  not;  but  has  it  not  all  the  effects  of  such  an 
"importation?  Suppose  that  the  French  navy  had  a  cle- 
"  cided  ascendant,  and  had  cut  off  all  British  communication 
"  between  the  northern  and  southern  parts  of  this  island, 
"  and  that  the  Neutrals  interposed  to  brino;  the  coals  of  the 
^'  North  for  the  supply  of  the  manufactures  and  for  the 
*'  necessities  of  domestic  life  in  this  metropolis  ;  is  it  possible 
"  to  describe  a  more  direct  and  a  more  effectual  opposition 
"  to  the  success  of  French  hostility,  short  of  an  actual 
"  military  assistance  in  the  war?  ''  (Z) 

CCXVIII.  As  to  trading  with  the  colonies  of  the  enemy, 
Lord  Stow^ell  observed  in  a  later  case  (  The  Immanuel)  that  it 
was  as  indubitable  a  right  of  the  Belligerent  to  possess  him- 
self of  such  places,  as  of  any  other  possession  of  his  enemy. 
This  was  his  common  right ;  but  he  had  the  certain  means  of 
carrying  such  a  right  into  effect,  if  he  had  a  decided  superiority 
at  sea.  Such  colonies  were  dependent  for  their  existence,  as 
colonies,  on  foreign  supplies.  If  they  could  not  be  supplied 
and  defended,  they  must  fall  to  the  Belligerent,  of  course  ; 
and  if  the  Belligerent  chooses  to  apply  his  means  to  such  an 
object,  what  right  has  a  third  party,  perfectly  neutral,  to  step 
in  and  prevent  the  execution  ?  No  existing  interest  of  his 
is  affected  by  it ;  he  can  have  no  right  to  apply  to  his  own 
use  the  beneficial  consequences  of  the  mere  act  of  the  Belli- 
gerent, and  to  say, — "  True  it  is,  you  have,  by  force  of 
''  arms,  forced  such  place  out  of  the  exclusive  possession  of 
"  the  enemy,  but  I  will  share  the  benefit  of  the  conquest, 
"  and,  by  sharing  its  benefits,  prevent  its  progress.  You  have 
*'  in  effect,  and  by  lawful  means,  turned  the  enemy  out  of 
"  the  possession  which  he  had  exclusively  maintained  against 
"  the  whole  world,  and  with  whom  we  have  never  presumed 
''  to  interfere ;  but  we  will  interpose  to  prevent  his  absolute 
"  surrender,  by  the  means  of  that  very  opening  which  the 
"  prevalence  of  your  arms  alone  has  effected.  Supplies 
*'  shall  be  sent,  and  their  products  shall  be  exported.     You 

{I)  The  Ejnamid,  1  C.  Bohhisoi,'^  Adm.  Rep.  pp.  297,  301. 
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"  have  lawfully  destroyed  liis  monopoly,  but  you  shall  not 
"  be  permitted  to  possess  it  yourself.  We  insist  to  share 
*'  the  fruits  of  your  victories  ;  and  your  blood  and  treasure 
"  have  been  expended,  not  for  your  own  interest,  but  for 
"  the  common  benefit  of  others."  It  could  not,  upon  these 
grounds,  be  contended  to  be  a  right  of  Neutrals  to  intrude 
into  a  commerce  which  had  been  uniformly  shut  against 
them,  and  which  is  now  forced  open  merely  by  the  pressure 
of  war  ;  for  when  the  enemy,  under  an  entire  inability  to 
supply  his  colonies  and  to  export  their  products,  affects  to 
open  them  to  Neutrals,  it  is  not  his  will  but  his  necessity 
that  changes  his  system.  That  change  is  the  direct  and 
unavoidable  consequence  of  the  compulsion  of  war — it  is  a 
measure  not  of  French  councils,  but  of  British  force. 

"  Upon  these  and  other  grounds  it  was  that  an  instruction 
"  issued  at  an  early  period  of  the  last  war  with  France,  for 
"  the  purpose  of  preventing  the  communication  of  Neutrals 
"  with  the  colonies  of  the  enemy  ;  it  was  intended  to  be  car- 
^'  ried  into  effect  on  the  same  footing  on  which  the  prohibition 
"  had  been  legally  enforced  in  the  war  of  1756.  Upon  further 
"  inquiry,  it  turned  out  that  one  favoured  nation,  the 
"  Americans,  had  in  times  of  peace  been  permitted,  by  special 
*'  convention,  to  exercise  a  certain  very  limited  commerce 
"  with  those  colonies  of  the  French,  and  it  consisted  with 
"  justice  that  that  case  should  be  specially  provided  for  ;  but 
"  no  justice  required  that  the  provision  should  extend  beyond 
''  the  necessities  of  that  case.  Whatever  went  beyond  that, 
"was  not  given  to  the  demands  of  strict  justice,  but  was 
"  matter  of  relaxation  and  concession  "  (m). 

"  As  to  the  argument  that  variations  are  made  in  the  com- 
"  mercial  systems  of  every  country,  in  wars  and  on  account 
"  of  wars,  by  means  of  which  Neutrals  are  admitted  and  in- 
"  vited  into  different  kinds  of  trade,  from  which  they  stand 
"  usually  excluded  ;  and  if  so,  that  no  one  Belligerent  country 
"  has  a  rio^ht  to  interfere  with  Neutrals  for  actinor  under  varia- 

(m)  The  Immanuel,  2  C.  Rohiiisoii's  Adm.  Bep.  pp.  200-1. 


COLONIAL    TRADE  — OPINION    OF    LOKD    STOWELL.      377 

"  tions  of  a  like  kind,  made  for  similar  reasons  in  the  com- 
"  mercial  i)olicy  of  its  enemy ;  it  is  answered,  that  certainly 
"  if  this  proposition  could  be  maintained  without  any  limita- 
"  tion,  viz.,  that  wherever  any  variation  whatever  is  made 
"  during  a  war,  and  on  account  of  the  state  of  war,  the  party 
"  who  makes  it  binds  himself  in  all  the  variations  to  which  the 
"  necessities  of  the  enemy  can  compel  him,  the  whole  colonial 
"  trade  of  the  enemy  is  legalised,  and  the  instructions  which 
"  are  directed  against  any  part,  are  equally  unjust  and  im- 
"  pertinent.  The  opening  of  free  ports  is  not  necessarily  a 
"  measure  arising  from  the  demands  of  war  ;  it  is  frequently 
"  a  peace  measure  in  the  colonial  system  of  every  country. 
*'  There  are  others  which  more  directly  arise  out  of  the  ne- 
*'  cessities  of  war.  The  admission  of  foreigners  into  the 
"  merchant  service,  as  well  as  into  the  military  service  of  this 
"  country,  the  permission  given  to  vessels  to  import  commo- 
"  dities  not  the  growth,  produce,  and  manufacture  of  the 
"  country  to  which  they  belong,  and  other  relaxation s  of  mu- 
"  nicipal  law,  and  other  regulations  founded  thereon — these, 
*'  it  is  true,  take  place  in  war,  and  arise  out  of  a  state  of  war ; 
"  but  then  they  do  not  arise  out  of  the  predominance  of  the 
*'  enemy'' s  force,  or  out  of  any  necessity  resulting  therefrom,  and 
"  that  is  the  true  foundation  of  the  principle.  It  is  not  every 
"  convenience,  or  even  every  necessity,  arising  out  of  a  state 
"  of  war,  but  that  necessity  which  arises  out  of  the  impossi- 
"  bility  of  otherwise  providing  against  the  urgency  of  distress 
"  inflicted  by  the  hand  of  a  superior  enemy,  that  can  be  ad- 
"  mitted  to  produce  such  an  effect.  Thus,  in  time  of  war, 
"  every  country  admits  foreigners  into  its  general  service ; 
"  every  country  obtains,  by  the  means  of  neutral  vessels,  those 
"  products  of  the  enemy's  country  which  it  cannot  possibly 
"  receive,  either  by  means  of  his  navigation  or  its  own.  These 
"  are  ordinary  measures  to  which  every  country  has  resort 
''  in  every  war,  whether  prosperous  or  adverse.  They  arise, 
"  it  is  true,  out  of  a  state  of  war,  but  are  totally  independent 
^'  of  its  events,  and  have,  therefore,  no  common  origin  with 
"  these   compelled    relaxations    of    the    colonial    monopoly. 
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*'  These  are  acts  of  distress,  signals  t)f  defeat  and  depression : 
"  they  are  no  better  than  partial  surrenders  to  the  force  of 
"  the  enemy,  for  the  mere  purpose  of  preventing  a  total  dis- 
"  possession  "  (n). 

It  was  upon  these  grounds  that  Lord  Stowell  vindicated 
the  principle  of  the  Rule  of  1756. 

CCXIX.  With  respect  to  the  penalty  inflicted  on  the 
Neutral  for  a  violation  of  this  Kule,  it  should  be  observed, 
that  in  an  early  case  (o)  brought  before  the  British  Prize 
Court,  the  cargo  was  condemned,  but  the  ship  was  restored, 
though  without  freight ;  in  a  subsequent  case  (p),  the  ship 
was  restored  in  the  Admiralty  Court ;  but  in  a  later  case,  in 
which  there  was  an  appeal  to  the  Lords,  the  ship,  as  well  as 
the  cargo,  Avere  condemned,  on  the  ground  of  the  illegality 
of  the  trade  between  the  mother  country  and  the  colony  (q). 

CCXX.  The  complaint  of  the  United  States  (r)  of 
North  America,  between  whom  and  Great  Britain  this 
question  was  a  fruitful  source  of  contention,  was  directed 
partly  against  the  Rule  itself,  and  partly  against  the  en- 
larged sphere  of  the  Rule,  accorded  to  it  by  the  decisions 
of  the  Prize  Court. 

CCXXr.  With  respect  to  the  Rule  itself,  the  United 
States,  in  their  diplomatic  intercourse,  constantly  and  ear- 
nestly protested  against  its  legality,  and  insisted  that  it  was 
an  attempt  to  establish  "  a  new  principle  of  the  Law  of  Na- 
"  tions,"  and  one  which  subverted  "  many  other  principles 
"  of  great  importance,  which  have  heretofore  been  held 
"  sacred  among  nations."  They  insisted  that  Neutrals  were 
of  right  entitled  ''  to  trade,  with  the  exception  of  blockades 
"  and  contrabands,  to  and  between  all  ports  of  the  enemy, 
*'  and  in  all  articles,  although  the  trade  should  not  have  been 


(n)  The  Immanuel,  2  C.  Robinson'' s  Adm.  Rep.  pp.  203-4. 

(o)  Ih.  p.  198. 

Ip)  The  Minerva  (in  1801),  3  0.  Robinson's  Adm.  Rep.  p.  232. 

(q)  The  Jo7ige  Thomas  (in  1801),  ib.  p.  233. 

(r)  Wheaton's  (Amer.)  Reports,  vol.  i.  App.  p.  531. 
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**  opened  to  them  in  time  of  peace  "  (5).  It  was  considered 
to  be  the  right  of  every  independent  Power  to  treat,  in  time 
of  peace,  with  every  other  nation,  for  leave  to  trade  with 
its  colonies,  and  to  enter  into  any  trade,  whether  new  or  old, 
that  was  not  of  itself  illegal,  and  a  violation  of  Neutrality. 
One   State  had    nothino-  to  do  with    the  circumstances  or 

o 

motives  which  induced  another  nation  to  open  her  ports. 
The  trade  must  have  a  direct  reference  to  the  hostile 
efforts  of  the  Belligerents,  like  dealing  in  contraband,  in 
order  to  render  it  breach  of  Neutrality. 

Nevertheless,  the  Rule  of  1756,  especially  in  respect  to 
colonial  trade,  has  been  defended,  as  well  as  attacked,  by 
J  urists  and  Judges  of  great  authority  in  the  United  States 
of  North  America.  Mr.  Chancellor  Kent  is  of  opinion 
that  the  principle  of  the  Rule  may  very  fairly  be  considered 
as  one  unsettled  and  doubtful,  and  open  to  future  and 
vexed  discussion.  He  remarks  that  the  Chief  Justice  of  the 
United  States,  in  the  case  of  the  Commercen  {t),  alluded  to 
the  Rule,  but  purposely  avoided  expressing  any  opinion  on 
the  correctness  of  the  principle ;  and  the  Chancellor  winds 
up  his  observations  by  saying  : — 

"  It  is  very  possible,  that  if  the  United  States  should 
''  attain  that  elevation  of  maritime  power  and  influence 
"  which  their  rapid  growth  and  great  resources  seem  to  in- 
"  dlcate,  and  which  shall  prove  sufficient  to  render  it  expe- 
"  dient  for  her  maritime  enemy  (if  any  such  enemy  shall  ever 
"  exist),  to  open  all  his  domestic  trade  to  enterprising  Neu- 
"  trals,  we  might  be  induced  to  feel,  more  sensibly  than  we 
"  have  hitherto  done,  the  weight  of  the  arguments  of  the 
"  foreign  Jurists  in  favour  of  the  policy  and  equity  of  the 
"Ruk"(zO. 

The  opinion  of  Judge  Story,  it  will  be  seen,  is  strongly 

(s)  Mr.  Mimroe's  Letter  to  Lord  Midgrave,  of  September  23,  1805, 
and  Mr.  Madisoii's  Letter  to  Messrs.  Munroe  and  Pinckney,  dated  May 
17,  1806. 

{t)  1  Wheaton's  Reports,  p.  306. 

{h)  Kent's  Com.  vol.  i.  pp.  00-92. 
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in  favour  of  the  legality  of  tlie  principle  of  the  Rule  of 
1756,  though  opposed  to  the  extension  of  it  (x). 

Vattel's  opinion  (?/)  is  clear  and  decided,  that  so  long  as 
Neutrals  only  continue  their  customari/  trade,  they  exercise  a 
right  which  they  are  not  bound  to  sacrifice  to  the  Belligerent. 
Hiibner,  the  Neutral  champion  at  all  risks  (z),  in  dealing 
with  this  question,  gives  a  strauge  proof  of  his  partiality 
to  his  clients.  "  Neutrals,"  he  says,  "  have  a  right  to  trade 
^'  in  war  as  in  peace." — "  Bien  entendu  qu'ils  ne  sortent  point 
"  ds  leur  caractere  ;  qu'ils  ne  trafiquent  avec  les  nations 
"  belligerantes  que  comme  en  temps  de  paix^  But  there  is 
a  difficulty,  he  adds,  about  the  colonial  trade  of  the  Belli- 
gerent :  true,  it  is  notoriously  closed  to  the  Neutral  in  time 
of  peace  ;  true,  it  is  only  open  to  him  in  war,  and  *'  a  cause 
"  de  la  guerre;"  nevertheless  (he  whimsically  adds),  "je 
"  ne  vois  pas  pourquoi  les  societes  souveraines,  qui  sont 
"  neutres,  devroient  se  refuser  un  benefice  condderahle  qui  se 
"presented  A  very  honest,  if  not  a  very  creditable  avowal 
of  the  rule  which,  in  his  opinion,  should  guide  the  con- 
sciences of  neutral  governments  («). 


(x)  Vide  infra,  p.  383. 

{y)  L.  iii,  c,  vii.  s.  111.  (The  words  are  remarkable.)  "  Mais  si  elles 
ne  font  que  suivre  tout  uniment  a  leur  commerce,  elles  ne  se  declarent 
point  par  la  centre  mes  inte'rets  ;  elles  exercent  un  droit  que  rien  ne 
les  oblige  de  me  sacrifier.^' 

{z)  "3f.  Hiihner,  dans  son  TraiU  de  la  Saisie  des  Bdti7nens  Neutres, 
i.  i.  pt.  ii.  c.  2.  ss.  5.  et  suiv.,  depuis  la  page  207  jusqu'a  la  226,  fait 
plus  ;  car  il  entreprend  de  prouver  fort  se'rieusement  que  le  pavilion 
neutre  couvre  toute  la  cargaison,  quoiqu'elle  appartienne  a  I'ennemi, 
ou  qu'elle  soit  cliargee  pour  son  compte,  de  maniere  qu'il  n'en  excepte 
que  les  efFets  de  contrebande.  Mais  cet  auteur  est  absolument  decide 
pour  les  neutres,  et  semhle  n* avoir  ecrit  que  pour  plaider  leur  cause.  II 
pose  d'abord  ses  principes,  qu'il  donne  pour  constants  ;  puis  il  en  tire 
les  consequences  qui  lui  conviennent.  Cette  metliode  est  fort  com- 
mode. On  commencera  par  lui  demander  sur  quoi  il  etablit  que  les 
marchandises  ennemies  sont  exemptes  de  saisie  sur  un  batiment 
neutre.  Au  surplus,  par  nos  loix,  cette  saisie  est  autorise'e  ;  nous, 
devons  nous  y  tenir."^Faim,  Traite  des  Prises,  c.  v   s.  5.  §  5, 

(a)  De  la  Saisie  des  Bdtimens  Neutres,  torn.  i.  chap.  iv.  sec.  6. 

Maiiniug,  p.  200. 
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The  (b)  French  Reglement,  both  of  July,  1704,  and  of 
October,  1744,  enforced,  in  the  severest  manner,  the  prin- 
ciple contained  in  the  Kule  of  1756. 

CCXXIL  But  little,  if  any,  light  upon  the  question  is 
thrown  from  the  examination  of  Treaties.  Independent 
States  have  pursued  no  consistent  course  upon  this  subject. 
It  appears  (c)  that  in  1674,  the  English  being  Neutrals, 
and  the  Dutch  Belligerents,  the  latter  contended  that  the 
English  Treaty  with  them,  by  which  it  was  stipulated  that 
the  ship  covered  the  cargo,  did  not  authorise  England  to  carry 
on  a  trade  between  one  enemy's  port  and  another.  Sir 
William  Temple,  however,  maintained  that  the  Treaty  jus- 
tified this  kind  of  trading,  and  in  this  position  the  Dutch 
finally  acquiesced  {d).  Since  that  time,  several  Treaties 
have  included  provisions  on  this  question,  some  permitting 
and  some  disallowing  such  traffic.  Thus,  in  1675,  the  year 
after  the  negotiation  just  mentioned,  a  Treaty  between  Eng- 
land and  Holland  declared  that  such  trade  between  enemies 
ports  was  allowable  to  the  subjects  of  the  contracting 
parties,  whether  the  said  ports  belonged  to  the  same  Sove- 
reign or  to  two  different  Sovereigns  (e).  The  sarqe  stipula- 
tion occurs  in  the  Treaty  between  Holland  and  Spain  in 
1676  (/)  and  1679  (g).  The  trade  is  allowed  in  the 
Treaties  of  Utrecht,  between  France  and  England,  and 
between  France  and  Holland  Qi)  ;  in  the  Treaty  between 
Holland  and  Eussia,  in  1715  (i)  ;  and  in  the  Treaty 
between  Spain  and  the  Empire,  in  1725  {K).  In  several 
more  recent  Treaties,  such  trade  is  allowed  to  either  con- 


(6)  Valin,  Ord.  de  la  Marine,  t.  ii.  pp.  248-251. 

(c)  3Iannmg,  pp.  198-9,  to  whom  1  am  indebted  for  the  following 
remarks  in  this  paragraph. 

(d)  Courtenai/s  Life  of  Temple,  vol.  i.  pp.  433-434. 

(e)  Dumont,  Corps  Dipl.  vii.  i.  p.  319. 
(/)  lb.  p.  326. 

(g)  Ih.  p.  439. 

(h)  lb.  viii.  i.  pp.  348-380. 

(i)  lb.  p.  469. 

{k)  lb.  viii,  iL  p,  115. 
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tracting  party  :  for  instance,  in  the  Treaty  between  France 
and  the  North  American  United  States,  in  1778  (/)  ;  in  that 
between  Sweden  and  the  North  American  United  States, 
in  1783  (m)  ;  in  that  between  Great  Britain  and  France,  in 
1783  {n)  ;  and  in  that  between  Spain  and  the  North 
American  United  States,  in  1795  (o).  On  the  other  hand, 
such  trade  is  declared  unlawful  in  the  Treaty  between 
England  and  Denmark  in  1691  (p) ;  in  the  Treaty  between 
Prussia  and  Sweden,  in  1762  (q)  ;  and  in  the  Treaty 
between  Great  Britain  and  Russia,  in  1801  (r). 

CCXXIII.  But  it  was  not  only  of  the  principle  of  the 
Rule  itself,  but  of  the  extension  given  to  it  by  judicial  deci- 
sions, that  the  North  American  United  States  complained. 

This  remark  brings  us  to  the  two  latter  of  the  four  pro- 
positions which  have  been  mentioned  (.s),  namely  (3),  the 
carrying  on  by  a  Neutral  of  a  trade  from  a  port  in  his  own 
country  to  a  port  of  the  colony  of  the  Belligerent;  (4),  the 
carrying  on  by  a  Neutral  of  a  trade  between  the  ports  of 
the  Bellio;erent,  but  with  a  caro;o  from  the  Neutral's  own 
country. 

CCXXIV.  The  North  American  United  States  (f)  com- 
plained that  the  decisions  of  the  British  Prize  Courts  and 
the  instructions  of  the  British  Government  had,  either  upon 
the  principle  of  affecting  the  return  voyage  of  a  Neutral 
vessel  so  engaged  with  the  penalty,  or  upon  the  principle  of 
the  continuity  of  the  voyage,  upon  one  or  other  of  these  two 
assumptions,  so  applied  the  Rule  of  1756,  as  to  cut  off  the 
exportation  of  the  produce  of   the  enemy's   colonies  from 


Q)  De  Martens,  Rec.  ii.  p.  598. 

(m)  16.  iii.  p.  5G8. 

(n)  lb.  iv.  p.  168. 

(o)  Ih,  vi.  p.  156. 

(p)  Dumont,  vii.  c.  ii.  p.  295. 

(q)  lb.  i.  p.  39. 

(r)  lb.  vii.  p.  272. 

(s)  Vide  ante,  p.  371. 

(t)  Wheatonh  (Amer.)  Rep.  vol.  i,  p.  531,  App. 
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Neutral  countries,  into  which  it  had  been  imported,  unless 
the  produce  had  become  incorporated  into  the  general 
stock  of  national  commodities,  according  to  certain  rules 
prescribed  to  break  the  continuity  of  the  voyage,  and 
which  rules  they  denounced  as  fluctuating  (u)  and  uncer- 
tain. 

CCXXV.  The  writer  of  these  pages  is  inclined  to 
accept  the  opinion  of  Judge  Story,  as  being  on  the  whole  a 
judicial  result  of  the  evidence  both  as  to  the  fact  and  the  law 
respecting  the  decisions  of  the  British  Prize  Courts  upon 
this  rather  delicate  subject.  That  accomplished  Jurist  and 
learned  Judge,  writing  to  Mr.  Wheaton  in  1816,  observes  : 
"  My  own  private  opinion  certainly  is,  that  the  coasting 
*'  trade  of  a  nation,  in  its  strict  character,  is  so  exclusively 
"  a  national  trade,  that  Neutrals  can  never  be  permitted  to 
"  engage  in  it  during  war,  without  being  affected  with  the 
"  penalty  of  confiscation.  The  British  have  unjustly  ex- 
*'  tended  the  doctrine  to  cases,  where  a  Neutral  has  traded 
"  between  ports  of  the  enemy,  with  a  cargo  taken  in  at  a 
"neutral  country.  I  am  as  clearly  satisfied  that  the  colo- 
"  nial  trade  between  the  mother  country  and  the  colony, 
"  where  that  trade  is  thrown  open  merely  in  war,  is  liable  in 
"  most  instances  to  the  same  penalty.  But  the  British  have 
"  extended  this  doctrine  to  all  intercourse  with  the  colony, 
"  even  from  or  to  a  neutral  country,  and  herein  it  seems  to 
"  me  they  have  abused  the  rule.  This  at  present  appears 
"  to  me  to  be  the  proper  limits  of  the  rule,  as  to  the  colonial 
"and  coasting  trade;  and  the  Rule  of  1756  (as  it  was  at 
"  that  time  applied)  seems  to  me  well  founded  ;  but  its  late 
"  extension  is  reprehensible  "  (x). 

Those  who  defer  on  the  whole,  as  the  writer  of  these 
pages  does,  to  this  opinion,  may  yet  observe,  that  the  in- 


(u)  Upon  the  point  of  continuity,  see— 

The  Maria,  5  C.  Eohiuson^s  Adm.  Rep.  p.  365. 

The  William,  ib.  p.  385. 

(x)  Life  and  Letters  of  Joseph  Story,  vol.  i.  p.  287. 
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structions  of  the  Crown,  and  the  decisions  of  the  British 
Prize  Court,  allowed  to  Neutrals  considerable  relaxations 
from  that  strict  rule  which  prohibited  all  intercourse  be- 
tween the  Neutral  and  the  colony  of  the  Belligerent. 

Soon  after  the  commencement  of  the  war,  which  broke 
out  in  1793,  the  first  set  of  instructions  issued  by  England 
were  framed,  not  on  the  exception  already  referred  to,  of 
the  American  War,  but  on  the  antecedent  practice,  and 
directed  cruisers  "  to  bring  in  for  lawful  adjudication, 
^'  all  vessels  laden  with  goods,  the  produce  of  any  colony 
"  of  France,  or  carrying  provisions  or  supplies  for  the  use 
"  of  any  such  colony."  The  relaxations  that  have  since 
been  adopted,  have  originated  chiefly  in  the  change  that  has 
taken  place  in  the  trade  of  that  part  of  the  world,  since  the 
establishment  of  an  independent  government  on  the  conti- 
nent of  America.  In  consequence  of  that  event,  American 
vessels  had  been  admitted  to  trade  in  some  articles,  and  on 
certain  conditions,  with  the  colonies  both  of  this  country  and 
of  France.  Such  a  permission  had  become  a  part  of  the 
general  commercial  arrangements,  as  the  ordinary  state  of 
their  trade  in  time  of  peace.  The  commerce  of  America 
was,  therefore,  abridged  by  the  foregoing  instructions,  and 
debarred  of  the  right  generally  ascribed  to  neutral  trade  in 
time  of  war,  that  it  might  be  continued,  Avith  peculiar  ex- 
ceptions, on  the  basis  of  its  ordinary  establishment.  In  con- 
sequence of  representations  made  by  the  United  States 
Government  to  this  effect,  new  instructions  to  our  cruisers 
were  issued,  8th  January,  1794,  apparently  designed  to 
exempt  North  American  ships  trading  between  their  own 
country  and  the  colonies  of  France.  The  directions  were 
"  to  bring  in  all  vessels  laden  with  goods,  the  produce  of 
"  the  French  West  India  Islands,  and  coming  directly 
"from  any  port  of  the  said  islands  to  any  port  in 
"  Europe  "  (;/). 

(y)  4  C.  Robinson's  Adm.  Rep.,  App.  A.  p.  iii. 

See  also  the  Frovidentia,  2  0.  Rob.  Adm.  Rep.  p.  142. 

The  Immanuel,  ib.  p.  197. 
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The  Margarefha  Magdulena,  Ih.  p.  138. 

A  neutral  American  ship,  captured  on  a  voyage  from  an  enemy  colony 
to  a  neutral  island,  both  in  the  West  Indies,  though  not  the  port  of  the 
proj^rietors  of  the  ship  or  cargo,  was  restored.  The  Hector  and  the 
Sally  (before  the  Lords  of  Appeal),  4  C.  Uohinson'' s  Adm.  Rep.,  App.  A. 
pp.  14,  15,  and  note. 

The  leading  cases  in  the  British  Prize  Court  upon  the  subject  of 
this  chapter  are  well  classified  by  Mr.  Prltcliard  in  his  Analytical 
Digest  of  Admiralty  Cases.     London,  1847. 

(1)  Colonial  Trade  generally  : — 

The  Calypso,  2  C.  Bohinsoti's  Adm.  Bep.  p.  154. 

The  Phanix,  3  ib.  p.  186. 

The  Star,  ib.  p.  193,  n. 

The  Rose,  2  ib.  p.  206. 

The  Immnnuel,  2  ib.  p.  205. 

The  Neiv   Adventurer,    and   also  the    Oxolen  (before  the  Lords   of 

Appeal),  4  ib.  App.  A.  p.  4,  n. 
The  Minerva,  3  ib.  p.  229. 
The  Ayma  Dorothea,  ib.  p.  229,  n. 
The  Jonge,  3  ib.  p.  232,  n. 
The  Wilhelmina  (before  the  Lords  of  Appeal),  4  ib.  Appendix  A. 

p.  4,  and  note,  pp.  12-13. 

(2)  Of  the  relations  therein  allowed  by  Great  Britain  : — 
(a)  Generally  : 

The  Providentia,  2  C.  Robinsonh  Adm.  Rep.  p.  142. 

The  Immanuel,  ib.  p.  197. 

The  Margaretha  Magdcdena,  ib.  p.  138. 

The  Hector  and  the  Sally  (before  the  Lords  of  Appeal),  4  ib.   Ap- 
pendix A.  jDp.  14,  15,  and  note. 

The  Lucy,  ib.  p.  14. 

The  Charlotte  (before  the  Lords  of  Appeal),  ib.  p.  13. 

The  Conferenzrath,  6  ib.  p.  362. 

(6)  As  dependent  on  the  question  of  the  continuity  of  the  voyage  : — 

The  Polly,  2  C.  Robinson's  Adm.  Rep.  p.  361. 

The  Immanuel,  ib.  p.  197. 

The  Mercury   (before   the   Lords  of  Appeal),  4  ib.     Appendix  A 
p.  6. 

The  Eagle,  ib. 

The  Maria,  5  ib.  p.  365. 

The  William,  ib.  p.  385. 

The  John,  1  Acton's  Rep.  p.  39. 

The  Star,  3  C.  Robinson^s  Adm.  Rep.  p.  193.  n. 

(3)  Of   the   principles  applicable   to,  as   to   settlements  in  the   East 

Indies  : — 
The  Jidiana,  4  C.  Robinson's  Adm.  Rep.  p.  328. 
VOL.  III.  C  C 
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The  Patapsco,  1  Acton's  Adm.  Rep.  p.  270. 
The  Rebecca,  2  ih.  p.  119. 

(4)  Under   extraordinary   and   privileged   contracts  with    the   parent 
State  : — 

The  Anna  Catharina,  4  C.  Robinson''s  Adm.  Rep.  p.  107. 
The  Rendsborg,  ib,  p.  121. 

Coasting  Trade  : — 

The  Emanuel,  1  G.  Robinson's  Adm..  Rep.  p.  302. 

The  S2oecula,tion,  2  ib.  p.  293. 

The  Welvaart,  1  ib.  p.  124. 

The  Johannah  Tholen,  6  ib.  p.  72. 

The  Menezer,  ib.  p.  252. 

The  Schoone  Sophie,  ib.  p.  251,  n. 

The  Thom.yris,  Edward's  Adm.  Rep.  p.  17. 

•^he  Ttvo  Brothers,  2  Acton's  Adm.  Rep.  p.  38. 

The  Cora,  ib.  p.  4:4:. 

The  Yonge  Jan  and  other  ships,  6  C.  Robinson's  Adm.  Rep.  p.  42,  n. 

Fishing  Trade: — 

The  Ospray,  cited  in  the  Vigila,ntia,  1  C.  Robinson's  Adm.  Rep.  p.  14. 

The  Young  Jacob  and  Johanna,  ib.  pp.  20-1. 

The  Susa,  2  ib.  p.  251. 

Other  cases  : — 

The  William  and  Grace,  and  cases  therein  cited,  Hay  and  Marriott^ 

p.  76. 
The  Belle  Sauvage,  cited  in  the  Friendship,  ib.  p.  79. 
The  Sally,  ib.  p.  83. 
The  Friendship,  ib.  p.  78. 
The  Commerce,  ib.  p.  80. 
The  Rebecca,  ib.  p.  197. 
The  Jeane  Isabelle,  ih.  p.  186. 
The  Maria,  6  C.  Robinson's  Adm.  Rep.  p.  201. 
The  Charlotte  Sophia,  ib.  p.  204,  n. 
The  Lisette,  ib.  p.  394. 

The  Mercuries,  Ed.vxirds'  Adm.  Rep.  p.  53,  and  the  Minna,  therein 
cited. 

Exemptions,  under  Treaties,  from  the  penalties  of  : — ■ 

(1)  Where  allowed,  et  contra: — 

The  Ringende  Jacob,  1  C.  Robinson's  Adm.  Rep.  p.  89. 
The  Catherina,  Joarma,,  6  ib.  p.  42,  n. 

(2)  Practice  in  cases  of  : — 

The  Vreede,  5  C.  Robinson's  Adm.  Rep.  p.  231. 
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PART  THE  TENTH. 

CIIAPTEE   I. 

CONTRABAND. 

CCXXVI.  It  cannot  be  too  emphatically  declared  that 
it  is  the  unquestionable  right  of  the  Neutral  to  carry  on  a 
general  trade  with  the  Belligerents. 

"  Des  enfants  de  Japet  tou jours  une  moitie 
Fournira  des  amies  a  Fautre  "  (a), 

says  a  well-known  French  writer. 

In  their  war  with  Spain  in  1599,  the  Dutch  put  forth  an 
unlawful  Notification  {Placaari)  to  the  world,  whereby,  as 
their  historian  Grotius  says,  "  per  edictum  vetant  po-pulos 
"  guoscunque  ullos  commQ2itvi^  re sve  alias  in  Hispaniam  ferre; 
"  si  qui  secus  faxint,  ut  hostibus  faventes  vice  hostium  fu- 
*'  turos  "  (i).  And,  as  we  have  seen  in  the  last  chapter,  a  most 
unjust  attempt  of  a  similar  character  was  made  by  the  allied 
forces  of  the  Eno-lish  and  the  Dutch  during  the  war  waged 
by  the  English  King  William  the  Third  against  Louis  the 
Fourteenth  ;  and,  as  we  have  also  seen,  the  clause  in  the 
Treaty  of  Whitehall  (c)  of  August  12, 1689,  which  incorpo- 


(a)  La  Fontaine.,  1.  ii.  f.  6  :  "  L'Oiseau  blesse  d'une  Fleche." 

(6)  Grot.  Hid.  \.  viii. 

{c)  It  is  remarkable  (as  Lord  Liverpool,  in  his  Essay  on  the  Conduct 
of  Great  Britain.,  observes)  that  Puffendorf,  who  owed  everything  to 
the  Northern  Crowns,  thouglit  this  Convention  justifiable.  See 
Puffendorf  s  Letter  in  J.  Groningii  BIhliotheca  Universalis. 

c  c  2 
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rated  this  vicious  principle,  was  shortly  afterwards  annulled  ; 
the  injustice  of  the  principle  was  acknowledged,  and  the 
claim  founded  on  it  abandoned. 

The  French  Ordonnance  of  1704,  containing  a  similar 
principle,  was  not  justified,  but  in  some  degree  at  least 
palliated,  by  the  fact  of  its  being  retaliatory  to  this  unlawful 
Treaty. 

"It  cannot,  I  think,"  says  Lord  Liverpool,  "  be  doubted 
"  that,  according  to  those  principles  of  natural  equity  which 
"  constitute  the  Law  of  Nations,  the  people  of  every  country 
"  must  always  have  a  right  to  trade  in  general  to  the  ports  of 
"  any  State,  though  it  may  happen  to  be  engaged  in  war 
"  with  another,  provided  it  be  with  their  own  merchandise, 
"  or  on  their  own  account ;  and  that,  under  this  pretence, 
"  they  do  not  attempt  to  screen  from  one  party  the  effects  of 
''  the  other ;  and  on  condition  also  that  they  carry  not  to 
"  either  of  them  any  implements  of  war  or  whatever  else, 
"  according  to  the  nature  of  their  respective  situations  or  the 
"  circumstances  of  the  case,  may  be  necessary  to  them  for 
"  their  defence.  As  clear  as  this  point  may  be,  it  has  suffi- 
"  ciently  appeared,  by  the  facts  deduced  above,  that,  amid 
"  the  irregularities  of  war,  the  rules  of  equity,  in  this  respect, 
"  were  not  always  enough  regarded  ;  and  that  many  Govern- 
"  ments  in  time  of  war  have  often  most  licentiously  disturbed, 
"  and  sometimes  prohibited  totally^  the  commerce  of  neutral 
"  nations  with  their  enemies"  {d). 

Such  was  the  attempt  made  by  Russia  (e),  thirty-five  years 
after  Lord  Liverpool's  treatise  was  published,  to  coerce  the 


id)  Lord  Liverpool,  On  the  Conduct  of  the  Government  of  Great 
Britain  in  respect  to  Neutral  Nations,  pp.  50-7. 

(e)  The  language  of  part  of  the  English  note  to  Denmark  _  would 
appear  to  lay  England  open  to  the  same  charge  ;  but  the  whole  note, 
as  well  as  the  fact,  show  that  she  only  insisted  upon  the  abstinence  on 
the  part  of  Denmark  from  a  commerce  in  provisions  with  France,  the 
justice  or  injustice  of  which  will  be  considered  by-and-by. — See 
Instructions  to  Cruisers,  JJc  Martens,  Tr.  V.  p.  596  (1793). 
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other  Scandinavian  Powers  (/)  into  an  abstinence  from  all 
commerce  with  France.  This  attempt  was  a  clear  and  inde- 
fensible violation  of  International  I>aw(^),  the  true  doctrine 
of  which  is  laid  down  by  Lord  Liverpool  in  the  passage 
which  has  been  just  cited,  and  which  is  also  judicially  stated 
by  Lord  Stowell  in  the  case  of  the  Wilhelmina. 

"  The  Dane  "  (he  observes)  "  has  a  perfect  right,  in  time  of 
"  profound  peace,  to  trade  between  Holland  and  France  to 
*'  the  utmost  advantage  he  can  make  of  such  a  navigation  ; 
*'  and  there  is  no  ground  upon  which  any  of  its  advantages 
"  can  be  withheld  from  him  in  time  of  war  "  (A). 

Again,  in  a  case  decided  a  few  months  afterwards,  it  was 
promulgated,  by  the  same  authority,  that  "upon  the  breaking 
"  out  of  a  war,  it  is  the  right  of  Neutrals  to  carry  on  their 


(/)  "  The  usurpers  of  the  Government  in  France,  after  having  sub- 
verted all  order,  after  having  embrued  their  murderous  hands  in  the 
blood  of  their  King,  have  declared  themselves,  by  a  solemn  decree, 
the  friends  and  protectors  of  all  those  who  should  commit  the  same 
horrors  and  excesses  against  their  own  Government  in  other  States  ; 
and  they  have  not  only  promised  them  succours  and  every  assistance, 
but  even  attacked,  by  force  of  arms,  most  of  the  adjacent  Powers. 

"  By  so  doing,  they  put  themselves  into  an  immediate  state  of  war 
with  all  the  Powers  of  Europe  ;  and  from  that  period.  Neutrality 
could  only  take  place  when  prudence  prescribed,  to  conceal  the  reso- 
lution prescribed  by  the  general  interest.  But  this  motive  exists  no 
longer,  since  the  most  formidable  Powers  have  joined  in  league  to 
make  theirs  one  common  cause  against  the  enemy  of  the  safety  and 
prosperity  of  nations.  If  there  be  any  whose  situation  does  not 
allow  such  strong  and  decisive  efforts  as  the  other  Powers  have  re- 
course to,  it  is  but  justice  that  they  should  join  the  common  cause  by 
other  means  which  are  wholly  in  their  power,  and  especially  by 
breaking  off  all  commerce  and  intercourse  with  the  perturbators  of 
public  rest." — Annual  Reg.  1793,  pp.  175-6. 

{g)  See  the  Instructions  of  Russia  in  1793. — Collection  of  Acts  and 
Papers,  c&c.  p.  149. 

Ward'^s  Treatise  on  the  Relatim  Bights  of  Belligerent  and  Neutral, 
p.  169.  He  characterizes  them  truly  as  "  a  gross  and  flagrant  invasion^ 
on  the  part  of  Russia,  of  the  independent  sovereignty  of  Denmark, 
and  justly  commends  the  Danish  Minister's  (Bernstorf)  reply. 

(/i)  The  Wilheknina,  note  to  the  Bebecca,  2  C.  Bohinson''s  Adm.  Bcp. 
p.  102.     (July  3,  1799.) 
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"  accustomed  trade,  with  an  exception  of  the  particular  cases 
"  of  a  trade  to  blockaded  places,  or  in  contraband  articles  (in 
*'  both  which  cases  their  property  is  liable  to  be  condemned), 
"  and  of  their  ships  being  liable  to  visitation  and  search ; 
'*  in  which  case,  however,  they  are  entitled  to  freight  and 
"  expenses.  I  do  not  mean  to  say  that,  in  the  accidents  of 
''  a  war,  the  property  of  Neutrals  may  not  be  variously  en- 
"  tangled  and  endangered.  In  the  nature  of  human  con- 
"  nections,  it  is  hardly  possible  that  inconveniences  of  this 
"  kind  should  be  altogether  avoided.  Some  Neutrals  will  be 
"  unjustly  engaged  in  covering  the  goods  of  the  enemy,  and 
"  others  will  be  unjustly  suspected  of  doing  it.  The  incon- 
"  veniences  are  more  than  fully  balanced  by  the  enlargement 
"  of  their  commerce.  The  trade  of  the  Belligerents  is  usually 
"  interrupted  in  a  great  degree,  and  falls,  in  the  same  degree, 
"  into  the  lap  of  Neutrals.  But,  without  reference  to  acci- 
"  dents  of  the  one  kind  or  other,  the  general  rule  is,  that  the 
"  Neutral  has  a  right  to  carry  on,  in  time  of  war,  his  accus- 
"  tomed  trade  to  the  utmost  extent  of  which  that  accustomed 
"  trade  is  capable  "  (?). 

CCXXVII.  In  the  last  chapter  we  considered  the  law- 
fulness of  one  of  the  limitations  by  which  the  general  liberty 
of  the  Neutral  to  trade  with  the  enemy  had  been  curtailed  ; 
and  the  question  whether  he  w^as  by  the  right  of  the  Belli- 
ge  en  confined  to  his  customary  trade,  and  excluded  from 
that  which  was  only  opened  to  him  by  the  distress  of  one 
Belligerent  arising  from  the  pressure  and  success  of  the  other 
Bellioferent's  force.  It  was  shown  that  the  lawfulness  of 
this  limitation  in  any  shape  was  a  question  of  much  contro- 
versy;  the  same  remark  cannot  be  predicated  of  the  subject 
of  the  present  chapter,  which  considers  the  question  of 
trading  in  contraband  goods. 

But  first  in  order  should  be  considered  the  distinction 
of  the  contraband  cargo,  because  a  bond  fide  commerce 
between  Neutrals  in  articles  of  contraband  cannot  be  pre- 
vented by  the  Belligerent.     But  he  has  a  right  to  ascertain 

(7)  The  TnunamifJ,  2  C.  Bob,  Adm.  Bep.  p.  198. 
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—a  matter  often  of  great  difficulty — that  the  alleged  desti- 
nation of  contraband  articles,  the  commerce  in  which  is 
perhaps  solely  caused,  certainly  greatly  enhanced,  by  the 
war  in  which  he  is  engaged,  be  real  and  not  pretended. 

During  the  recent  American  Civil  War,  this  part  of  the 
general  subject  underwent  careful  and  repeated  discussion ; 
the  vicinity  of  neutral  Nassau  and  Matamoras  to  the 
blockaded  coast  of  the  enemy,  the  Confederate  States,  tempt- 
ing large  ventures  in  contraband  from  neutral  ports  in 
Europe,  ostensibly  to  these  neutral  places,  but  really  to  the 
Southern  coast  of  Florida.  The  judgments  of  the  Supreme 
Court  of  the  United  States,  in  the  cases  of  the  Bermuda  and 
the  Peter lioff,  contain  very  valuable  and  sound  expositions 
of  the  law,  professedly,  and  for  the  most  part  really,  in  har- 
mony with  the  earlier  decisions  of  English  Prize  Courts.  I 
invite  attention  to  the  following  extracts  from  the  Ber- 
muda  (k).     The  Court  says  : — 

"  The  theory  of  the  Counsel  for  Haigh  is,  that  she  was 
'^  a  neutral  ship,  carrying  a  cargo,  in  good  faith,  from  one 
"  neutral  port  to  another  neutral  port ;  and  they  insist  that 
"  the  description  of  cargo,  if  neutral,  and  in  a  neutral  ship, 
"  and  on  a  neutral  voyage,  cannot  be  inquired  into  in  the 
"  Courts  of  a  belligerent. 

*'  We  agree  to  this :  Neutral  trade  is  entitled  to  protec- 
"  tion  in  all  Courts ;  neutrals,  in  their  own  country,  may 
"  sell  to  belligerents  whatever  belligerents  choose  to  buy. 
*'  The  principal  exceptions  to  this  rule  are,  that  neutrals 
"  must  not  sell  to  one  belligerent  what  they  refuse  to  sell 
"  to  the  other,  and  must  not  furnish  soldiers  or  sailors  to 
"  either ;  nor  prepare,  nor  suffer  to  be  prepared  within  their 
"  territory,  armed  ships  or  military  or  naval  expeditions 
"  against  either.  So,  too,  except  goods  contraband  of  war, 
*'  or  conveyed  with   intent  to  violate  a  blockade,  neutrals 

(k)  The  Bermuda,  3  Wallace  (Amer.)  Bep.  pp,  551,  552,  1865.  It 
is~to  be  observed  that  the  Sprmghok,  another  case  during  the  same 
war  in  which  the  question  of  "continuous  voyages  "  was  raised,  was 
decided  on  the  ground  of  alleged  breach  of  blockade,  and  not  of 
contraband.     Vide  post,  §  ccxcviii. 
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"  may  transport  to  belligerents  whatever  belligerents  may 
"  agree  to  take.  And  so,  again,  neutrals  may  convey  in 
"  neutral  ships,  from  one  neutral  port  to  another,  any  goods, 
"  whether  contraband  of  war  or  not,  if  intended  for  actual 
*'  delivery  at  the  port  of  destination,  and  to  become  part  of 
"  the  common  stock  of  the  country  or  of  the  port. 

"  It  is  asserted  by  Counsel  that  a  British  merchant,  as  a 
''  neutral,  had,  during  the  late  Civil  War,  a  perfect  right 
"  to  trade,  even  in  military  stores,  between  their  own  ports, 
"  and  to  sell  at  one  of  them  goods  of  all  sorts,  even  to  an 
"  enemy  of  the  United  States,  with  knowledge  of  his  in- 
"  tent  to  employ  them  in  rebel  war  against  the  American 
"  Government. 

"  If  by  trade  between  neutral  ports  is  meant  real  trade, 
*'  in  the  course  of  which  goods  conveyed  from  one  port  to 
"  another  become  incorporated  into  the  mass  of  goods  for 
"  sale  in  the  port  of  destination  ;  and  if  by  sale  to  the 
"  enemies  of  the  United  States  is  meant  sale  to  either 
"  belligerent,  without  partiality  to  either,  we  accept  the 
"  proposition  of  Counsel  as  correct. 

"  But  if  it  is  intended  to  affirm  that  a  neutral  ship  may 
"  take  on  a  contraband  cargo  ostensibly  for  a  neutral  port, 
"  but  destined  in  reality  for  a  belligerent  port,  either  by 
"  the  same  ship  or  by  another,  without  becoming  liable  from 
'*  the  commencement  to  the  end  of  the  voyage  to  seizure, 
"  in  order  to  the  confiscation  of  the  cargo,  we  do  not  agree 
"  to  it. 

"  Very  eminent  writers  on  International  Maritime  Law 
'^  have  denied  the  right  of  neutrals  to  sell  to  belligerents, 
"  even  within  neutral  territory,  articles  made  for  use  in  war, 
"  or  to  transport  such  articles  to  belligerent  ports  without 
"  liability  to  seizure  and  confiscation  of  goods  and  ship. 
"  And  this  is  not  an  illoorical  inference  from  the  o-eneral 
'^  maxim  that  neutrals  must  not  mix  in  the  war.  Inter- 
"  national  Law,  however,  in  its  practical  administration, 
"  leans  to  the  side  of  commercial  freedom,  and  allows  both 
^'  free  sale  and  free  conveyance  by  neutrals  to  belligerents, 
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"  if  no  blockade  be  violated,  of  all  sorts  of  goods  except 
"contraband;  and  the  conveyance,  even  of  contraband 
"  goods,  will  not,  in  general,  subject  the  ship,  but  only  the 
"  goods  to  forfeiture. 

"  It  makes  no  difference  whether  the  destination  to  the 
''  rebel  port  was  ulterior  or  direct ;  nor  could  the  question 
"  of  destination  be  affected  by  trans-shipment  at  Nassau,  if 
"  trans-shipment  was  intended,  for  that  could  not  break  the 
"  continuity  of  transportation  of  the  cargo. 

**  The  interposition  of  a  neutral  port  between  neutral 
"departure  and  belligerent  destination,  has  always  been 
"  a  favourite  resort  of  contraband  carriers  and  blockade 
"runners.  But  it  never  avails  them  when  the  ultimate 
"  destination  is  ascertained.  A  transportation  from  one 
"  point  to  another  remains  continuous,  so  long  as  intent 
*'  remains  unchanged,  no  matter  what  stoppages  or  trans- 
"  shipments  intervene. 

"  This  was  distinctly  declared  by  this  Court  in  1855  (Z), 
"  in  reference  to  American  shipments  to  Mexican  ports 
"  during  the  war  of  this  country  with  Mexico,  as  follows  : — 
"  *  Attempts  have  been  made  to  evade  the  rule  of  public 
" '  law,  by  the  interposition  of  a  neutral  port  between  the 
"  '  shipment  from  the  belligerent  port  and  the  ultiuiate 
" '  destination  in  the  enemy's  country  :  but  in  all  such 
" '  cases  the  goods  have  been  condemned  as  having  been 
"  ^  taken  in  a  course  of  commerce  rendering  them  liable  to 
"  '  confiscation.' 

"  The  same  principle  is  equally  applicable  to  the  con- 
"  veyance  of  contraband  to  belligerents ;  and  the  vessel 
"  which,  with  the  consent  of  the  owner,  is  so  employed  in 
"  the  first  stage  of  a  continuous  transportation,  is  equally 
"  liable  to  capture  and  confiscation  with  the  vessel  which  is 
"  employed  in  the  last,  if  the  employment  is  such  as  to 
"  make  either  so  liable. 

(l)  Jecker  v.  Montgomery^  IS  Hoivard{Amer.)  Rep.  p.  114. 
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"  This  rule  of  continuity  is  well  established  in  respect 
*'  to  cargo. 

"  At  first,  Sir  William  Scott  held  that  the  landing  and 
'  warehousing  of  the  goods,  and  the  payment  of  the  duties 
'  on  importation,  was  a  sufficient  test  of  the  termination  of 
'  the  original  voyage ;  and  that  a  subsequent  exportation 
'  of  them  to  a  belligerent  port  was  lawful  (m).  But  in  a 
'  later  case,  in  an  elaborate  judgment.  Sir  William  Grant 
'  ill)  reviewed  all  the  cases,  and  established  the  rule,  which 

*  has  never  been  shaken,  that  even  the  landing  of  goods 
'  and  payment  of  duties  does  not  interrupt  the  continuity 
'  of  the  voyage  of  the  cargo,  unless  there  be   an  honest 

*  intention  to  bring  them  into  the  common  stock  of  the 
'  country.  If  there  be  an  intention,  either  formed  at  the 
'  time  of  original  shipment,  or  afterwards,  to  send  the 
'  goods  forward  to  an  unlawful  destination,  the  continuity 

*  of  the  voyage  will  not  be  broken,  as  to  the  cargo,  by  any 
'  transactions  at  the  intermediate  port. 

"  There  seems  to  be  no  reason  why  this  reasonable  and 
'  settled  doctrine  should  not  be  applied  to  each  ship,  where 
'  several  are  engaged  successively  in  one  transaction, 
'  namely,  the  conveyance  of  a  contraband  cargo  to  a  bel- 

*  ligerent.  The  question  of  liability  must  depend  on  the 
'  good  or  bad  faith  of  the  owners  of  the  ships.  If  a  part 
'  of  the  voyage  is  lawful,  and  the  owners  of  the  ship  con- 
'  veying  the  cargo  in  that  part  are  ignorant  of  the  ulterior 
'  destination,  and  do  not  hire  their  ship  with  a  view  to  it, 
'  the  ship  cannot  be  liable ;  but  if  the  ulterior  destination 
'  is  the  knowni  inducement  to  the  partial  voyage,  and  the 

*  ship  is  engaged  in  the  latter  with  a  view  to  the  former, 
'  then  whatever  liability  may  attach  to  the  final  voyage, 
'  must  attach  to  the  earlier,  undertaken  with  the  same  cargo 
'  and  in  continuity  of  its  conveyance.      Successive  voyages, 

*  connected  by  a  common  plan  and  a  common  object,  form 


(m)  The  Polly,  2  C.  BoUnson\  Adm.  Rep.  369. 

(w)  The  William,  5  ib.  395.    1  Kenfs  Comm.  p.  84,  n. 
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*'  a  plural  unit.  They  are  links  of  the  same  chain,  each 
"  identical  in  description  with  every  other,  and  each  essential 
"  to  the  continuous  whole.  The  ships  are  planks  of  the 
"  same  bridge,  all  of  the  same  kind,  and  all  necessary  to  the 
"  convenient  passage  of  persons  and  property  from  one  end 
"  to  the  other." 

The  subsequent  case  of  the  Peterhoffyo)  was  distinguished 
from  that  of  the  Bermuda. 

The  Court  having  referred  to  certain  decisions  of  the 
English  Prize  Court,  said  : — 

"  These  cases  fully  recognise  the  lawfulness  of  neutral 
"  trade  to  or  from  a  blockaded  country  by  inland  navigation 
*'  or  transportation.  They  assert  principles  without  dis- 
"  regard  of  which  it  is  impossible  to  hold  that  inland  trade 
*'  from  Matamoras,  in  Mexico,  to  Brownsville  or  Galveston, 
"  in  Texas,  or  from  Brownsville  or  Galveston  to  Matamoras, 
"  was  affected  by  the  blockade  of  the  Texan  coast. 

"  And  the  general  doctrines  of  International  Law  lead 
"  irresistibly  to  the  same  conclusion.  We  know  of  but  two 
*'^  exceptions  to  the  rule  of  free  trade  by  neutrals  with 
*'  belligerents  :  the  first  is,  that  there  must  be  no  violation 
"  of  blockade  or  siege;  and  the  second,  that  there  must  be 
*'  no  conveyance  of  contraband  to  either  belligerent.  And 
*'  the  question  we  are  now  considering  is,  '  Was  the  cargo 
"  '  of  the  Peterhoff  within  the  first  of  these  exceptions  ?  ' 
"  We  have  seen  that  Matamoras  was  not  and  could  not  be 
"  blockaded ;  and  it  is  manifest  that  there  was  not  and 
"  could  not  be  any  blockade  of  the  Texan  bank  of  the 
"  Rio    Grande    as   against    the   trade  of  Matamoras.      No 


(o)  The  Peterhoff,  Wallace's  (Amcr.)  Rep.  vol.  v.  pp.  56-7.  a.d.  1866. 

The  Peterhoff  and  her  cargo  had  been  condemned  by  the  District 
Court  (Judge  Betts),  Blatchford's  Prize  Cases,  pp.  435-50. 

The  Supreme  Court  reversed  the  sentence,  holding  the  destination 
of  the  ship  to  be  neutral,  the  cargo  for  the  most  part  neutral  in 
character  and  destination  ;  but  as  it  appeared  that  the  captain  had 
destroyed  papers  just  before  the  capture,  the  Court  decreed  payment 
of  the  costs  and  expenses  by  the  ship  as  a  condition  of  restitution. 
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*'  blockading  vessel  was  in  the  river ;  nor  could  any  such 
"  vessel  ascend  the  river  unless  supported  by  a  competent 
''  military  force  on  land. 

"  The  doctrine  of  the  Bermuda  case,  supposed  by  Counsel 
*'  to  have  an  important  application  to  that  before  us,  has,  in 
'*  reality,  no  application  at  all.  There  is  an  obvious  and 
"  broad  line  of  distinction  between  the  cases.  The  Ber- 
"  muda  and  her  caro;o  were  condemned  because  eno^ag-ed  in 
"  a  voyage  ostensibly  for  a  neutral,  but  in  reality  either  di- 
"  rectly  or  by  substitution  of  another  vessel,  for  a  blockaded 
"  port.  The  Peterhoff  was  destined  for  a  neutral  port,  with 
''  no  ulterior  destination  for  the  ship,  or  none  by  sea  for  the 
"  cargo  to  any  blockaded  place.  In  the  case  of  the  Ber- 
"  muda^  the  cargo  destined  primarily  for  Nassau  could  not 
''  reach  its  ulterior  destination  without  violating  the  blockade 
"  of  the  rebel  ports ;  in  the  case  before  us  the  cargo, 
"  destined  primarily  for  Matamoras,  could  reach  an  ulterior 
"  destination  in  Texas  without  violating  any  blockade  at  all. 

"  We  must  say,  therefore,  that  trade  between  London 
"  and  Matamoras,  even  with  intent  to  supply,  from  Mata- 
*'  moras,  goods  to  Texas,  violated  no  blockade,  and  cannot 
"  be  declared  unlawful. 

"  Trade  with  a  neutral  port  in  immediate  proximity  to  the 
"territory  of  one  belligerent,  is  certainly  very  inconvenient 
"  to  the  other.  Such  trade,  with  unrestricted  inland  com- 
"  merce  between  such  a  port  and  the  enemy's  territory, 
^*  impairs  undoubtedly,  and  very  seriously  impairs,  the  value 
"  of  a  block a(Je  of  the  enemy's  coast.  But  in  cases  such  as 
"  that  now  in  judgment,  we  administer  the  Public  Law  of 
"  Nations,  and  are  not  at  liberty  to  inquire  what  is  for  the 
"  particular  advantage  or  disadvantage  of  our  own  or  an- 
"  other  country.  We  must  follow  the  lights  of  reason,  and 
"the  lessons  of  the  masters  of  International  Jurisprudence. 

"  The  remedy  for  inconveniences  of  the  sort  just  men- 
"  tioned  is  with  the  political  department  of  the  Govern- 
"  ment." 

lu  1864,  before  the  judgment  of  the  District  Court  con- 
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demning  the  Petcrhoff  and  her  cargo  had  been  reversed 
by  the  Supreme  Court  (p),  a  judgment  of  considerable 
interest  to  insurers,  in  the  case  of  the  same  ship,  was 
delivered  by  the  Court  of  Common  Pleas  in  England.  Lord 
Chief-Justice  Erie,  it  will  be  seen,  in  such  comments  as  he 
made  upon  the  decision  then  in  force,  is  in  accordance  with 
the  subsequent  decision  of  the  Supreme  Court. 

Lord  Chief- Justice  Erie  said  : — 

"  The  declaration  is  on  a  policy  of  insurance  on  goods, 
"  from  London  to  Matamoras,  in  the  usual  form,  and  alleges 
"  a  loss  in  the  course  of  that  voyage  by  a  peril  insured 
"  against  {q). 

*'  The  seventh  plea  alleges  that  the  goods  were  contraband 
"  of  war,  and  were  shipped  by  the  plaintiff  for  the  purpose 
'*  of  being  sent  to  and  imported  into  a  port  in  a  State  en- 
"  gaged  in  hostilities  with  the  United  States,  and  were 
''  liable  to  be  seized  by  the  cruisers  of  the  United  States  as 
"  contraband  of  war ;  that  the  ship  was  carrying  goods  and 
*'  papers  which  rendered  her  liable  to  be  seized  by  such 
"  cruisers ;  and  that  the  ship  and  goods  were  seized  accord- 
"  ingly,  which  is  the  loss  complained  of, — of  all  which  the 
"  defendant,  at  the  time  of  subscribing  the  policy,  was 
"  wholly  ignorant. 

"  The  demurrer  to  this  plea  raises  the  question  whether 
"  the  facts  alleged  show  a  defence,  and  our  answer  is  in  the 
"  negative. 

"  The  plea  was  probably  intended  to  be  a  defence  on  the 
"  ground  of  the  concealment  by  the  plaintiff  of  material 
''  facts.  But  we  do  not  find  sufficient  averments  to  establish 
"  that  defence.  As  we  read  the  plea,  we  take  it  to  be  con- 
"  sistent  therewith  that  the  goods  of  the  plaintiff  were  sent 
*'  from  a  neutral  port  to  a  neutral  port  in  a  neutral  ship. 
"  The  alleo;ation  in  the  declaration  that  the  o-oods  were  sent 


{p)  1866. 

{([)  Hohbs  V.  Henning  (1864),  Common  Bench  Bep,  (N,S.),  vol.  xvii, 
pp.  817-822.     The  Fetcrhofi. 
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"  from  London  to  Mat<amoras,  is  admitted  by  the  plea  ;  and 
"  although  we  cannot  notice  judicially  the  situation  of 
*'  Matamoras,  so  neither  can  the  defendant  rely  on  its 
''  proximity  to  the  Confederate  States,  or  make  any  un- 
"  favourable  inference  therefrom  against  the  plaintiff,  if  the 
"  goods  were  in  the  course  of  transport  from  a  neutral  to  a 
"  neutral  port.  The  better  opinion  seems  to  be  that  war 
"  does  not  give  to  a  belligerent  any  right  to  seize  goods  on 
"  account  of  their  quality.  See  the  authorities  collected  in 
"  Ortolan:   Diplomatic  de  la  Mer,  vol.  ii.  pp.  165-213. 

"  The  allegation  that  the  goods  were  shipped  for  the  pur- 
"  pose  of  being  sent  to  an  enemy's  port  is  an  allegation  of 
"  a  mental  process  only.  We  are  not  to  assume  therefrom 
"  either  that  the  plaintiff  had  made  any  contract,  or  pro- 
*^  vided  any  means  for  the  further  transmission  of  the  goods 
"  into  the  enemy's  State,  or  that  the  shipment  to  Matamoras 
"  was  an  unreal  pretence.  If  the  goods  were  in  a  course  of 
"  transmission,  not  to  Matamoras,  but  to  an  enemy's  port, 
"  the  voyage  would  not  be  covered  by  the  policy  ;  and  that 
"  defence  is  raised  in  direct  terms  by  the  third  plea.  Here 
"  the  allegation  does  not  deny  the  destination  to  the  neutral 
"  port  to  which  the  insurance  relates,  but  introduces  a  pur- 
"  pose  existing  in  the  mind  of  the  assured,  after  the  termi- 
"  nation  of  the  voyage  insured,  for  the  ulterior  destination 
"  of  the  cargo  and  &hip.  It  is  consistent  with  that  purpose, 
"  as  here  alleged,  that  the  plaintiff  made  the  consignment 
"for  mercantile  profit,  as  the  end  to  be  attained  by  him;  in 
"  other  words,  that  he  knew  of  an  effective  demand  for 
"  warlike  stores  at  Matamoras,  and  was  induced  to  send  a 
"  supply  by  the  expectation  of  a  higher  price,  and  that  he 
"  expected  that  the  purchase  would  probably  be  made  on 
"  behalf  of  the  Confederate  States,  and  in  that  sense  had 
"the  purpose  that  the  goods  should  pass  into  those  States. 
"  In  that  sense,  price  was  the  ultimate  end  which  he  pur- 
"  posed  to  attain  ;  and  Federal  and  Confederate  were  alike 
"  indifferent  as  a  means,  provided  he  attained  that  end ;  and 
"  in  a  neutral  territory  he  might  lawfully  sell  to  either. 
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''  The  distinction  between  a  mere  mental  purpose  that 
"  an  unlawful  act  should  be  done,  and  a  participation  in  the 
"  unlawful  transaction  itself,  is  made  more  clear  by  reference 
"  to  the  cases  oi  Holman  v.  Johnson^  Cowp.  341,  and  Light- 
''foot  V.  Tenant,  1  Bos.  &  P.  554.  In  the  former,  the 
"  plaintiff  in  a  foreign  country  sold  goods  to  the  defendant, 
"  knowing  that  he  purposed  to  smuggle  them  into  England ; 
"  and  in  one  sense  the  plaintiff  there  sold  them  with  the 
"  purpose  that  they  should  be  so  smuggled ;  but  as  he  did 
"  not  participate  in  any  way  in  the  unlawful  transaction, 
"  the  mere  mental  purpose  did  not  avoid  the  contract  of 
"  sale.  In  the  second  case  {Liglitfoot  v.  Tenant),  the 
"  plaintiff  sold  goods  to  the  defendant,  to  be  delivered 
"  abroad  in  order  that  they  should  be  sent  unlawfully  to  the 
"  East  Indies.  After  verdict  for  the  defendant  on  a  plea 
"  alleging  this  fact,  on  motion  for  judgment,  non  obstante 
"  veredicto,  the  objection  was  raised  that  the  mere  mental 
"  purpose  of  the  vendor  did  not  avoid  the  contract  of  sale  ; 
"  but  the  objection  was  answered  by  suggestion  of  the  fact 
*'  that  the  plaintiff's  participation  in  the  unlawful  trans- 
"  action  went  beyond  the  mere  mental  purpose,  that  he  was 
"  taken  to  be  a  party  to  the  whole  project,  and  to  be  acting 
"  in  the  execution  thereof  in  the  sale,  which  was  the  cause 
"  of  action  ;  and  upon  these  facts  the  contract  was  held 
"  void. 

"  For  these  reasons  we  think  the  averment  '  that  the 
"  '  goods  were  shipped  for  the  purpose  of  being  sent  to  an 
*' '  enemy's  port '  (construing  those  words  as  we  have  done), 
"  is  insufficient  to  establish  that  they  were  liable  to  seizure 
"  for  a  breach  of  neutrality. 

"  The  effect  of  the  other  allegations  in  the  plea  depends 
"  much  on  that  which  we  have  last  considered.  If  goods 
"  fit  for  use  in  war,  and  therefore  of  the  quality  described  by 
"  the  term  contraband  of  war,  are  passing  between  neutrals, 
''  it  seems  that  they  are  not  liable  to  seizure  by  a  belli- 
"  gerent.     The  right  of  capture,  according  to  Sir  William 
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"  Scott's  opinioD,  expressed  in  the  case  of  'the  Imina^  3  C. 
"Rob.  Adm.  R.  168,  attaches  only  where  they  are  passing 
"  on  the  high  seas  to  an  enemy's  port.  '  They  must  be 
" '  taken  in  delicto,  that  is,  in  the  actual  prosecution  of  a 
"  '  voyage  to  an  enemy's  port.' 

"  The  liability,  therefore,  of  these  goods  to  lawful 
"  seizure,  although  their  quality  was  such  as  might  make 
"  them  contraband  of  war,  depended  on  their  destination ; 
"  and  they  were  not  liable,  unless  it  distinctly  appeared 
"  that  the  voyage  was  to  an  enemy's  poi*t. 

"  The  further  allegation  that  the  ship  was  carrying  goods 
'^  and  papers  which  made  them  liable  to  be  seized,  is  imma- 
"  terial  as  a  ground  of  defence  ;  for  these  goods  are  not 
"  alleged  to  be  the  plaintiif's  goods,  and  the  plaintiff  is  not 
"  shown  to  be  responsible  for  the  ship's  papers,  nor  for  any 
"  other  goods  than  his  own.  Also,  if  the  voyage  was  to  a 
"  neutral  port,  and  the  law  be  as  above  stated,  the  facts 
*'  alleged  do  not  show  that  the  ship  and  goods  were  liable 
"  to  seizure. 

"  Furthermore,  the  allegation  that  the  ship  was  carrying 
"  papers  which  made  her  liable  to  be  seized,  is  not  strictly 
"  accurate,  in  reference  to  the  Law  of  Nations.  The  papers 
*'  alone  are  not  a  breach  of  neutrality  so  as  to  work  a  for- 
"  feiture  of  the  ship  :  they  are  only  evidence  from  which  a 
*'  cause  of  forfeiture  may  be  inferred ;  they  may  be  evi- 
"  dence  either  of  enemy's  property  or  of  destination  to  a 
"  blocl^^aded  port,  or  to  an  enemy's  port,  with  contraband, 
"  and  so  be  evidence  on  which  the  judge  may  find  a  cause 
"  of  forfeiture  proved  ;  but  they  are  in  themselves  no  cause 
"  of  forfeiture.  The  language  of  Sir  William  Scott,  in  the 
"case  of  the  Franklin,  3  C.  Rob.  Ad.  R.  221,  speaking  of 
"  simulated  papers,  and  saying  that  '  this  fraudulent  con- 
"  '  duct  justly  subjects  the  ship  to  confiscation,'  must  be  taken 
"  with  reference  to  the  question  before  him, — whether  the 
"  ship  should  be  confiscated  as  well  as  the  contraband  cargo  ; 
"  and  his  decision  is  in  the  affirmative,  and  rightly,  if  the 
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'^  sliipowner  was  knowingly  conveying  contraband  to  an 
"  enemy's  port,  of  which  knowledge  papers  indicating  a 
"  false  destination  would  raise  a  presumption. 

"  These  being  the  premises  alleged  in  the  plea,  the  alle- 
"  elation  that  the  defendant  was  imiorant  of  them  is  of  no 
"  avail.  If  the  defence  is  that  the  plaintiff  has  concealed 
"  a  fact  which  he  was  bound  to  disclose,  the  plea  should 
"  have  been  framed  accordingly.  As  it  stands,  it  shows  no 
"  wrongful  act  on  the  part  of  the  plaintiff  towards  the 
"  insurers. 

*'  If  the  proper  construction  of  the  premises  in  the  plea 
"  be  different  from  that  which  we  have  come  to,  still  the 
*'  allegation  of  the  defendant's  ignorance  of  those  premises 
"  would  not  make  the  plea  a  good  defence  on  the  ground  of 
"  concealment.  The  insurance  is  against  capture,  lawful 
"  and  unlawful ;  and  the  defendant,  in  order  to  discharge 
*'  himself,  must  show  a  concealment  by  the  assured.  Mr. 
"Phillips — 'Phillips  on  Insurance,'  vol.  i.  §  531 — says: 
"  ^  Concealment  is  where  a  party  suppresses  or  neglects  to 
"  '  communicate  a  material  fact.'  It  is  quite  consistent  with 
"  anything  appearing  on  this  record,  that  a  letter  from  the 
"  plaintiff  may  have  miscarried,  or  that  the  defendant  may 
"  have  remained  in  ignorance  Avithout  any  default  of  the 
"  plaintiff.  The  allegation,  therefore,  of  the  ignorance  of 
"  the  defendant  is  of  itself  immaterial,  and  has  no  effect  in 
"  avoiding  the  policy ;  and  the  result  is  that  we  consider  the 
"  seventh  plea  to  be  bad." 

The  Judge  then  continued : — 

"  We  now  proceed  to  examine  the  judgment  set  out  in 
"  the  eighth  plea.  The  condemnation  appears  to  us  to 
"  have  been  for  carrying  contraband  of  war  intended  to  be 
"  for  the  use  of  the  enemies  of  the  United  States ;  and  the 
"  sentence,  so  far  from  deciding  that  the  ship  with  the  said 
"  goods  did  not  sail  on  the  voyage  from  London  to  Mata- 
"  moras,  appears  to  us  to  express  that  she  was  on  that  voyage 
"  when  she  was  taken.  The  first  matter  of  fact  found  by 
"  the  Judge  is,  that  the  ship  was  knowingly  on  the  voyage 
VOL.  III.  D  D 
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"  aforesaid  (that  is,  from  London  to  Matamoras),  laden  with 
"  contraband.  The  second  is,  that  the  said  ship  with  the 
"  said  cargo  was  not  truly  destined  to  Matamoras,  a  neutral 
*'  port,  and  for  the  purpose  of  trade  and  commerce  within 
"  the  authority  and  intendment  of  Public  Law,  but  was 
"  destined  for  some  other  port  or  place,  and  in  aid  and  for 
"  the  use  of  the  enemy,  and  in  violation  of  the  Law  of 
"  Nations  ;  and  that  the  ship's  papers  were  simulated  and 
"  false. 

''  If  the  Judge  meant  to  find  that  the  ship  was  not  bound 
"  to  Matamoras,  but,  on  the  contrary,  to  a  port  of  the 
"  enemy,  the  finding  would  have  been  so  expressed.  But, 
"if  he  meant  to  find  that  she  was  bound  to  Matamoras, not 
"for  the  purpose  of  commerce  with  the  inhabitants  thereof, 
"  but  for  the  purpose  of  such  a  sale  or  transfer  there  as  that 
"  the  Confederates  should  get  the  use  of  the  cargo,  all  the 
"  words  of  the  judgment  have  their  usual  meaning  and 
"  effect.  We  have  no  jurisdiction  to  inquire  into,  nor  are 
"  we  at  all  considering  the  validity  of  the  legal  grounds  of 
"  the  judgment :  our  task  is  to  ascertain  what  matter  of 
"  fact  the  Judge  found  to  exist.  He  may  have  considered 
"  that  trading  with  the  Confederates  was  not  within  the 
"  authority  and  intendment  of  public  law,  and  was  in  vio- 
"  lation  of  the  Law  of  Nations  ;  and  that  a  voyage  to  Mata- 
"  moras,  in  order  that  the  cargo  should  be  transferred  from 
"  thence  to  some  port  or  place  for  the  use  of  the  Confederates, 
"was  a  destination  of  the  cargo  for  such  a  port  or  place, 
"and  made  it  liable  to  confiscation;  and  that  the  papers 
"  were  simulated  and  false,  because  they  represented  Mata- 
"  moras  as  the  final  destination,  and  concealed  a  purpose  of 
"  ulterior  destination. 

"  By  this  examination  of  the  judgment  set  out  in  the 
"  plea,  we  are  led  to  the  conclusion  that  the  learned  Judge 
"  did  not  intend  to  find,  as  a  matter  of  fact,  either  that  the 
"  ship  had  not  sailed  on  a  voyage  to  Matamoras,  or  that, 
"  after  having  so  sailed,  she  had  deviated  from  that  voyage. 
"But,  on  the  contrary,  he  condemned  her  as  lawful  prize 
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"  because  she  was  in  prosecution  of  that  voyage  with  an 
"  ulterior  destination,  either  for  the  cargo,  or  the  ship,  or 
"  both,  as  above  explained. 

"  The  judgment,  therefore,  does  not  sustain  the  inferences 
"  of  fact  which  the  defendant  seeks  to  establish  thereby ; 
"  nor  does  it  sustain  his  claim  of  right  to  prevent  the 
"  plaintiff  from  showing  the  truth  in  respect  of  this  fact : 
''  and  the  plea  is  therefore  bad." 

CCXXVIII.  The  most  ardent  and  partial  supporters  of 
neutral  rights  and  privileges  have  admitted  that  it  is  not 
competent  to  a  Neutral  to  trade  with  Contraband  goods  to 
a  Belligerent.  The  controversy  has  in  this  case  arisen 
chiefly  upon  the  following  points,  viz. : — 

I.  What  is  Contraband  ? 

II.  What  is  the  penalty  attaching  to  the  Neutral  for 
carrying  it  to  the  enemy  ? 

These  questions  (r)  require  a  full  discussion  under  the 
following  heads : — 


(r)  One  of  the  earliest  legislative  prohibitions  on  the  subject  of 
Contraband  is  probably  of  the  Emperor  Marcian  to  his  subjects  :— 
"Nemo  alienigenis  barbaris  cujuscunque  gentis  ad  hanc  urbem  sacra- 
tissimam,  sub  legationis  specie  vel  sub  quocunque  alio  colore  venienti- 
bus,  aut  in  diversis  aliis  civitatibus  vel  locis,  loricas,  scuta  et  arcus, 
sagittas  et  spathas  et  gladios,  vel  alterius  cujuscunque  generis  arma 
audeat  venumdare  :  nulla  prorsus  iisdem  tela,  nihil  penitus  ferri  vel 
facti  jam  vel  adhuc  infecti,  ab  aliquo  distrahatur.  Perniciosum 
namque  Romano  imperio  et  proditioni  proximum  est,  barbaros,  quos 
indigere  convenit,  telis  eos  ut  validiores  reddantur  instruere,"  &c. — 
Cod.  iv.  t.  xli.  2. 

The  Canon  Law  forbade  the  exportation  of  arms  to  the  Infidel — a 
prohibition  which,  in  1855,  it  would  have  been  rather  awkward  to 
enforce  : — "  Ita  quorundam  animos  occupavit  saeva  cupiditas,  ut,  qui 
gloriantur  nomine  Christiano,  Saracenis  arma,  ferrum,  et  ligamina 
deferant  galearum,"  &c.  ;  all  such  excommnnicandi. — Decret.  1.  v.  t. 
vi.  c.  6. 

See  also  a  similar  prohibition  and  punishment,  Extrav.  Cow.m.  1.  v. 
t.  ii. 

As  to  the  International  autliority  of  the  Pope,  vide  ante,  vol.  ii. 
§§  ccciv.  cccv. 

"  Contrabannum  :  merces  hanno  interdicta  ;  Italis  contrabhando  ;  Gall, 
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1.  The  carrying  of  unquestionable  Munitions  of  War, 
military  or  naval,  in  their  perfect  and  completed  state  (s). 

2.  The  permitting  the  sale  of  such  articles  to  a  Belligerent 
within  the  territory  of  the  Neutral. 

3.  The  carrying  of  materials  of  a  kind  which  does  not 
certainly  indicate  whether  their  destination  be  for  bellige- 
rent or  ordinary  commercial  purposes :  articles  ancipitis 
vel  promiscui  usus,  especially  of  commeatus,  provisions,  and 
money. 

4.  The  doctrine  of  Pre-emption. 

5.  The  carrying  of  military  persons  in  the  employ  of  a 
Belligerent,  or  being  in  any  way  engaged  in  his  transport 
service. 

6.  The  carrying  of  the  despatches  of  a  Belligerent. 

7.  The  penalty  of  carrying  Contraband. 

8.  The  principal  Treaties  upon  the  subject  of  Contra- 
band. 

CCXXIX.  First.  With  respect  to  the  carrying  of  un- 
questionable munitions,  military  or  naval,  of  war,  in  their 
perfect  and  completed  state. 

The  general  International  Law  upon  this  subject  is 
founded  upon  the  clearest  principles  of  justice  and  reason. 

"  That  person  "  (said  the  great  Athenian  orator),  "  who- 
"  ever  he  be,  who  prepares  and  provides  the  means  of  my 
*'  destruction,  he  makes  icar  upon  me,  though  he  have  never 
"  cast  a  javelin  or  drawn  a  bow  against  me  "  (^). 

"  If"  (said  Lord  Grenville)  "  I  have  wrested  my  enemy's 
"  sword  from  his  hands,  the  bystander  who  furnishes  him 


contrehande.  Charta  anno  1445,  torn.  iii.  Cod.  Ital.  Diplom.  col.  1756  : 
'  Item  quod  non  permittant  comraittentes  Contrabanna,  dicti  salis 
vel  aliarum  rerum  ....  in  dictis  locis  tute  et  secure  perma- 
nere.' " — Du  Cange,  Gloss,  (ed.  Carpenterius),  Parisiis,  1842. 

(s)  As  to  ambassadors  of  Belligerents  on  board  neutral  vessels,  see 
vol.  ii.  §  exxx.  a.,  et  vide  post. 

(i)  "  .  .  .  6  yap,  ois  av  eyoi  XrjcfideLrjVf  ravra  npaTTOiV  Koi  KaracTKeva^o- 
fxevos,  ovTos  e[xo\  7roXf/iet,  kuv  /jltjitco  [duXKrj,  fiij^e  ro^ei'?/." — Demosth.  Fliil.  F, 
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"  with  a  fresh  weapon  can  have  no  pretence  to  be  considered 
"  as  a  Neutral  in  the  contest  "  (u). 

No  Armed  Neutrality  (x)  has  as  yet  denied  this  position  : 
indeed,  upon  this  very  ground,  they  have  hitherto  excepted 
in  their  Conventions  those  warlike  stores,  which  they  have 
thought  proper  to  designate  as  Contraband,  from  that 
general  freedom  which  they  otherwise  maintain  to  be  the 
right  of  neutral  commerce. 

No  Hiibner,  no  professed  advocate  of  neutral  claims,  has 
as  yet  maintained  a  contrary  proposition,  however  logically 
inevitable  such  a  conclusion  might  appear,  upon  investiga- 
tion, to  be  from  the  premisses  usually  adduced  in  favour  of 
the  maxim  that  Free  Ships  make  Free  Goods. 

But  with  regard  to  furnishing  arms  and  munitions  of  war^ 
the  opinion  of  Grotius  meets  with  no  gainsayers  :  "  Verum 
"  est  dictum  "  (he  says)  "  ....  in  hostium  esse  partibus  qui 
'^  ad  bellum  necessaria  hosti  administrat "  (i/). 

CCXXX.  Secondly.  As  to  the  permitting  the  sale  of 
such  munitions  to  a  Belligerent  within  the  territory  of  the 
Neutral. 

If  the  fountains  of  International  justice  have  been  cor- 
rectly pointed  out  in  a  former  volume  of  this  work  (2:),  and, 


{u)  Letters  of  Sulpicius,  p.  26. 

(x)  "II  est  considere,  de  I'aveu  de  toutes  les  nations  de  I'Europe,. 
comme  contraire  a  la  neutralite,  de  permettre  a  nos  siijets  de  trans- 
porter vers  les  ports  de  I'une  ou  des  deux  puissances  belligerantes  de 
certaines  marcliandises  qu'on  designe  sous  le  nom  de  contrehande  d& 
guerre." — Da  Martens,  Precis  du  Droit  des  Gens,  1.  viii.  c.  vii.  s.  318. 

"  Man  hat  ihnen  dieselbe  (i.e.  Kriegscontrebande)  an  und  fiir  sich 
niemals  contestirt ;  nur  gegen  eine  zu  weite  Ausdehnung  ist  gekampft 
worden  ;  was  man  aber  selbst  als  Befligniss  ausiibt,  kann  man  dem 
andern  Gleichstelienden  ebenfalls  niclit  verweigern.  Wenn  dennoch 
einzelne  Publicisten  ein  Internationales  gemeinsames  Reclit  der 
Kriegscontrebande  geleugnet,  oder  es  nur  vou  ausdriicklichen  Ver- 
tragsbewilligungen  abhiingig  erkliirt  liaben,  so  muss  dieses  als  der 
historischen  Wahrheit  widersprechend  verwo-rfen  werden." — Heffter^ 
§  158. 

{[i)  L.  iii,  c.  1.  V.  1. 

{z)  Vol.  i.  pt.  i.  c.  iii. 
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it  be  the  true  character  of  a  Neutral  to  abstain  from  every 
act  which  may  better  or  worsen  the  condition  of  a  Belli- 
gerent (a),  the  unlawfulness  of  any  such  sale  is  a  necessary 
conclusion  from  these  premisses. 

For  what  does  it  matter,  where  the  Neutral  supplies  one 
Belligerent  with  the  means  of  attacking  another  ?  How 
does  the  question  of  locality,  according  to  the  principles  of 
eternal  justice  and  the  reason  of  the  thing,  affect  the  advan- 
tage to  one  Belligerent  or  the  injury  to  the  other  accruing 
from  this  act  of  the  alleged  Neutral  ?  Is  the  cannon  or  the 
sword,  or  the  recruit  who  is  to  use  them  (b),  the  less  dan- 
gerous to  the  Belligerent  because  they  were  purchased,  or 
he  was  enlisted,  within  the  limits  of  neutral  territory? 
Surely  not.  Surely  the  locus  in  quo  is  wholly  beside  the 
mark, — except,  indeed,  that  the  actual  conveyance  of  the 
weapon  or  the  soldier  may  evince  a  bitterer  and  more 
decided  partiality,  a  more  unquestionable  and  active  partici- 
pation in  the  war. 

CCXXXI.  One  of  the  principal  champions  of  the  doc- 
trine which  we  are  combating  is  Lampredi  (c) ;  but  he 
reasons  from  the  very  erroneous  assumption,  that  the  trans- 
])()rt  of  Contraband  is  only  forbidden  by  Treaties,  and  the 
usao-e  derived  from  them,  and  that  as  Treaties  are  silent 
with  respect  to  the  sale  of  Contraband  at  home,  such  sale  is 


(a)  Vide  ante,  p.  226. 

(b)  Thus  Bynkershoek  argues: — ^^  Quod  juris  est  in  instrumentis 
bellicis,  idem  esse  puto  in  militibus  apud  amicum  populum  comparandis, 
nisi  in  pace  convenerit  ne  vel  uni  vel  alteri  id  facere  licuerit." — L.  i. 
c.  22.  Q.  J.  P. 

(c)  Pt.  i.  s.  6. 

Martens  doubtfully  follows  Lampredi\s  authority.  See  note  a  to 
s.  318  of  1.  viii.  c.  vii. 

Azuni  (Droit  Marit.  t.  ii.  p.  88)  also  follows  in  Lampredi's  wake, 
Heineccius  speaks  doubtfully.  After  enumerating  articles  con- 
sidered as  Contraband  in  various  Treaties,  he  says  : — ^'Quamvis  enim 
alter  populus /orsan  suo  jure  utatur  dum  talia  liosti  alterius  submini- 
strat,  nee  minus  tamen  jure  suo  utitur,  qui  se  adversus  illos  defendit, 
((ui  hostem  reddere  potentiorem  non  dubitant." — De  Navibus  ob  Vect. 
Merc,  vctit.  cap.  i.  s.  xiv. 
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not  forbidden.  From  these  false  premisses  a  false  conclusion 
naturally  flows. 

CCXXXII.  Bynkershoek  (c?),  however,  entertains  a  dif- 
ferent opinion  ;  he  says  it  is  a  common  and  admitted  practice 
(yulgo  servamus)  that  warlike  implements,  though  they  may 
not  be  carried,  may  be  lawfully  sold  by  Neutrals  in  their 
own  country  to  either  Belligerent,  though  it  be  well  known 
that  they  intend  to  use  them  in  war  against  each  other. 

It  is  remarkable  that  on  this  assumption^  for  it  is  not  a 
deduction  from  reasoning,  he  builds  his  analogical  argument 
that  it  is  lawful  for  a  Neutral  to  permit  the  enlistment  of 
troops  in  his  country  by  a  Belligerent :  where  is  the  differ- 
ence, he  pertinently  asks,  in  principle  between  the  two  ? — 
and  it  is  in  defending  the  legality  of  the  foreign  enlistment 
that  he  introduces  incidentally  the  legality  of  the  sale  of 
Contraband  in  the  Neutral's  own  country  (e). 

The  answer  seems  to  be  that  there  is  no  difference  in 
principle  between  the  two  permissions, — that  both  are,  on 
one  and  the  same  principle,  inconsistent  with  the  duties  of 
Neutrality. 


(d)  ' '  Si  igitur  subditi  nostri,  quorum  ope  in  bello  non  indigemus, 
quibusque,  ut  civitatem  mutent,  nulla  lex  obstat,  militarem  operam 
recte  exhibeant  Principi  amico,  cur  Princeps  ille  amicus  banc  non  recte 
conducat  in  amicse  gentis  j^opulo  ?  Ubi  locare  licet,  licet  et  conducere. 
Cur  seque  integrum  non  esset  in  imperio  amici  populi  militem  condu- 
cere, quam  quasque  emptiones  venditiones,  locationes  conductiones 
celebrare,  Cctteraque  commercia  exercere  ?  Neque  obest,  si  forte,  qui 
milites  conducit,  iis  utatur  adversus  ejus,  in  cujus  imperio  conduxit, 
amicos,  cum  quibus  ei  bellum  est ;  constat  enim,  quod  ad  primam 
speciem,  utriusque  amico  et  banc  et  illam  partem  oportere  jus  tarn 
■videri.  Idque  in  instrumentis  bellicis  comparandis  vulgo  servamus, 
utut  enim  ea  ad  utrumque  amicum  non  recte  vehamus,  sine  fraude 
tamen  vendimus  utrique  amico  quamvis  invicem  liosti,  et  quamvis 
sciamus  alteram  contra  alterum  his  in  bello  esse  usurum.  Quod  ad 
secundam  speciem  attiuet,  oportet  sane  prcesentem  reipublicpe  statum 
intueri,  nee  tantum  prospicere  in  futurum,  neque  enim  Principi  amico 
interdicimus  apud  nos  comparare  pulverem  bellicum,  arma  militum, 
et  reliqua  quorum  in  bello  usus  est." — Bynkershoek,  Q.  J.  P.  1.  i. 
c.  22. 

(e)  Vide  ante,  p.  238  and  p.  406,  n.  (/>). 
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CCXXXIII.  This  remark,  with  respect  to  the  identity 
of  principle  upon  which  the  two  permissions  or  prohibitions 
are  founded,  is  important,  both  in  its  general  character,  and 
also  with  especial  reference  to  the  doctrine  of  the  North 
American  United  States  upon  both  subjects.  For  it  is  re- 
markable that  while  the  foreign  enlistment  is  strenuously 
prohibited,  as  inconsistent  with  Neutrality,  by  the  United 
States,  the  sale  of  contraband  goods,  however,  at  home  and 
the  carriage  of  them  subject  to  the  liability  of  seizure,  are 
as  strenuously  insisted  upon  as  being  consistent  with  Neu- 
trality. "  There  is  nothing "  (their  Supreme  Court  says, 
by  the  mouth  of  Mr.  Justice  Story)  "  in  our  laws,  or  in  the 
"  Law  of  Nations,  that  forbids  our  citizens  from  sending 
*'  armed  vessels,  as  well  as  munitions  of  war,  to  foreign  ports 
''  for  sale.  It  is  a  commercial  adventure  which  no  nation 
"  is  bound  to  prohibit ;  and  which  only  exposes  the  persons 
"engaged  in  it  to  the  penalty  of  confiscation  "  (/).  The 
authority  of  Story  is,  and  always  will  be,  of  the  greatest 
weight ;  and  it  is  not  without  sincere  diffidence  in  his  own 
opinion,  though  with  a  profound  conviction  of  the  inconsist- 
ency of  the  position  laid  down  by  this  very  learned  Judge 
with  the  general  duties  of  Neutrality,  that  the  writer  of 
these  pages  ventures  to  express  his  dissent  from  it.  With 
respect  to  the  bearing  of  municipal  law  upon  this  subject  of 
International  Law,  the  language  of  M.  Portalis,  no  mean 
authority,  is  applicable :  "  Le  droit  ne  nait  pas  des  regle- 
mens,  mais  les  reglemens  doivent  naitre  du  droit  "(^). 

Belgium  (A),  bound  by  the  very  charter  of  her  national 
existence  to  a  perpetual  Neutrality,  might  have  allowed 
Kussia,  during  the  last  war,  to  purchase  any  amount  of 
ammunition  and  military  stores  without  any  infraction  of 
Neutrality,  provided  that  she  did  not  herself  transport  these 

(/)  The  Santisima  Trinidad,  7  Wheaton^s  {American)  ReportSy 
p.  340. 

(g)  Case  of  La  Siatira,  cited  Merlin,  Eep.  t.  xiii.  p.  108.  ("Prise 
Maritime.") 

(/?)  Vide  aide,  voL  i.  §  Ixxxiii. 
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articles  to  St.  Petersburg,  and  provided,  of  course,  tliat  she 
allowed  the  same  liberty  of  purchase  to  the  allied  Bellige- 
rents. But  on  what  principle  of  reason  or  justice  might  she 
sell  arms  on  land  and  preserve  her  Neutrality,  but  the 
moment  she  transports  them  by  sea,  is  she  to  be  holden  to 
have  forfeited  her  Neutrality  ? — or  what  is  to  be  said  if  she 
sell  and  transport  arms  to  one  Belligerent,  and  only  sell 
them  from  lack  of  transport,  or  any  other  cause,  to  the  other 
Belliojerent  ? — or  if  it  be  alleo-ed  that  she  has  furnished  arms 
of  better  quality,  or  of  a  different  description,  to  one  than 
the  other? — or  why,  if  she  may  furnish  arms,  may  she 
not  also  furnish  men  ?  It  is  clear  that  in  either  case  there 
is  an  intermingling  in  the  aifairs  of  the  Belligerents  incon- 
sistent with  the  abstinence^  if  not  with  that  impartialitt/, 
which  is  essential  to  the  character  of  the  Neutral  (z). 

The  opinion  which  has  been  expressed  as  to  the  unneutral 
conduct  of  allowing  the  sale  of  Contraband  at  home,  coin- 
cides with  that  of  the  recent  compilers  and  expounders  of 
Valin :  these  learned  persons  say,  "  II  faut  reconnaitre  que 
''  cette  opinion  est  plus  juste  que  la  precedente,  qui  permet 
"  aux  Neutres  de  vendre  des  armes  et  des  munitions  aux 
"  Belligerants  qui  en  feront  le  transport  par  terre,  et  qui  ne 
^'  le  prohibe  par  mer  que  parce  qu'il  pent  etre  empeche  par 
"  les  croiseurs ;  il  faut  reconnaitre,  en  consequence,  que  le 
"  transport  et  la  vente  des  armes  et  munitions  constituent 
"  une  violation  de  la  Neutralite,  car  c'est  une  immixtion  a 
"  la  guerre  "  (k). 


(i)  Galiani,  c.  ix.  s.  4,  refutes  Lampredi  ;  but  the  reader  will  find  a 
very  good  chapter  on  the  subject  in  M.  de  HautefeuilWs  work,  t.  ii.  tit. 
viii.  s,  3. 

I  cannot,  however,  understand  why  M.  de  H.  thinks  that  he  has 
made  a  great  discovery,  in  deriving  this,  as  well  as  other  portions  of 
Neutral  Law,  from  the  Duty  of  the  Neutral,  and  not  from  the  Bight  of 
the  Belligerent  :  there  is,  accurately  speaking,  no  conflict  between  the 
two  ;  in  fact,  the  Duty  of  the  Neutral  springs  from  the  Right  of  the 
Belligerent. 

(k)  Traits  des  Brises  Mar.  imr  MM.  de  Bistoye  et  Duvcrdy,  t.  i. 
pj>.  394  5. 
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CCXXXIII.A.  At  the  same  time  it  is  perfectly  clear  that 
at  present  this  theory  has  not  been  justified  by  the  practice 
of  States  (Z).  The  tradesman,  it  is  said,  is  not  bound  to  in- 
quire who  is  his  customer,  and  the  interference  with  com- 
merce which  the  enforcement  of  such  a  theory  must  lead  to, 
would,  it  is  alleged,  be  intolerable  to  the  "  Neutral  State," 
and  impossible  to  be  executed  by  her  Government.  The 
power  of  the  English  Executive  indeed  in  this  matter  has 
been  noticed  in  a  former  volume  (m),  and  it  may  be  as  well 
to  repeat  the  enactment  in  this  place  :  — 

"  The  following  goods  (?i)  may,  by  Proclamation  or  Order 
"  in  Council,  be  prohibited  either  to  be  exported  or  carried 
*'  coastwise  :  Arms,  ammunition,  and  gunpowder,  military 
"  and  naval  stores,  and  any  articles  which  Her  Majesty 
"  shall  judge  capable  of  being  converted  into  or  made  useful 
"  in  increasing  the  quantity  of  military  or  naval  stores, 
"  provisions,  or  any  sort  of  victual  which  may  be  used  as 
"  food  by  man ;  and  if  any  goods  so  prohibited  shall  be 
''  exported  from  the  United  Kingdom  or  carried  coastwise, 
"  or  be  water-borne  to  be  so  exported  or  carried,  they  shall 
«  be  forfeited." 

Here  it  is  to  be  remarked  that  a  Proclamation  setting  in 
motion  the  provisions  of  this  Statute  would  not  fix  upon 
England  as  a  Neutral  State  (o)  any  responsibility  for  the  act 
of  her  subjects  in  carrying  contraband.  The  act  is  unlawful, 
but  the  penalty  for  it  is  settled,  viz.  stoppage  of  the  ship, 
confiscation  of  the  goods,  or  sometimes  of  both  goods  and 
ship,  by  the  Belligerent,  without  protection  to  the  sufferers 
from  their  Government.  However  difficult  it  may  be  to 
draw  a  logical  line  between  the  responsibility  of  the  State 
as  to  the  departure  of  privateering  vessels,  and  as  to  large 
consignments  of  arms  on  board  a  number  of  vessels  leaving 

(l)  See  a  Lecture  by  Professor  Bernard,  at  Oxford,  1863,  on  alleged 
violations  of  Neutrality  by  England, 
(wi)  Vol.  i.  Ajyj^.  vi. 
(n)  16  (&  17  Vict  c.  107,  s.  150. 
(o)  Vide  ante,  vol.  i.  pt.  i.  c.  v. 
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the  neutral  ports,  perhaps  simultaueouslj,  such  a  line  Is 
at  present  drawn  by  usage  and  practice.  The  law  was 
once  tersely  expressed  by  an  English  Foreign  Secretary  of 
State  to  a  Belligerent  State,  complaining  that  from  the 
shores  of  neutral  England  ships  laden  with  munitions  of 
war  sailed  to  his  enemy — "  Catch  them  if  you  can,"  was  the 
answer  of  Lord  Palmerston. 

CC XXXIV.  Thirdly,  the  carrying  of  materials  of  a  kind 
which  does  not  certainly  indicate  whether  their  destination 
be  for  belligerent  or  ordinary  commercial  purposes — res 
ancipitis  vel  promiscui  usus. 

Here  we  enter  upon  debateable  ground  :  — 
■  France  adopts,  as  her  existing  law,  the  11th  Article  of 
the  Ordonnance  de  la  Marine  (p),  according  to  which,  "  Les 
"  armes,  poudres,  boulets,  et  autres  munitions  de  guerre, 
''  meme  les  chevaux  et  equipages,  qui  seront  transportes 
"  pour  le  service  de  nos  ennemis,  seront  confisques  en 
"  quelque  vaisseau  qu'ils  soient  trouves,  et  a  quelque 
"  personne  qu'ils  appartiennent,  soit  de  nos  sujets  ou 
"allies"  {q). 

In  the  first  place,  it  is  to  be  observed,  that,  upon  the 
subject  of  the  present  question,  the  Maritime  Powers  (r), 
England  and  France,  are,  according  to  the  opinion  of  the 
modern  rebuilders  {s)  of  Yalin's  famous  work,  diametrically 
at  variance  with  each  other. 

But  in  construing  the  language  of  this  article,  in  itself, 
perhaps,  sufficiently  wide,  France,  according  to  this  high 
authority  already  cited,  considers  herself  under  an  obliga- 

{p)  Vide  ante,  vol.  i.  §  Ivi. 

{q)  Nouveau  Comment,  sur  V Ordonnance,  &c.  t.  ii.  p.  264. 

(r)  1856. 

(s)  MM.  de  Pistoye  et  Duverdy,  t.  i.  p.  405.  "  Mais  ce  qu'il  y  a  de 
plus  grave,  c'est  la  diversite  de  la  doctrine  anglaise  et  fran^aise  :  elle 
tient  les  neutres  dans  I'incertitude.  Peuvent-ils  transporter  des  objets 
de  materiel  naval?  Oui,  s'ils  interrogent  la  legislation  fran^aise  ; 
non,  s'ils  interrogent  la  loi  anglaise."  Nevertheless  there  is  a  Treaty 
between  France  and  Denmark,  1742,  which  speaks  a  different  language. 
Vide  post. 
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tion,  springing  from  the  variety  and  multiplicity  of  her 
Treaties  upon  the  subject,  to  consider  as  Contraband  only 
such  merchandise  as  has  the  form  of  an  instrument  which 
may  directly  subserve  the  purposes  of  war,  "  ay  ant  la  forme 
"  d^un  instrument  jpouvant  servir  directement  a  Vusage  de  la. 
^'  guerre''\t^. 

It  would  appear,  therefore,  that  if  all  the  apparatus  of 
one  of  the  most  destructive  engines  of  war  were  found  on 
board  a  neutral  ship  in  detached  pieces,  and  in  an  unfinished 
state,  it  might,  according  to  the  French  interpretation  of 
International  Law,  be  carried  with  impunity  by  the  Neutral 
to  the  Belligerent.  The  Spanish  tribunals  interpret  the 
law  of  Contraband  in  the  same  manner  as  the  French  (w). 

CCXXXV.  On  the  other  hand,  Grotius  {x)  divides  the 
possible  subject-matter  of  neutral  transport  into  three 
heads:— 

1.  Things  which  can  only  be  used  in  war — as  arms. 

2.  Things  which  have  no  use  in  war,  but  which  minister 
only  to  the  pleasures  of  men. 

3.  Things  which  are  capable  of  being  used  in  war,  but 
also  in  peace,  "  qucs  et  in  hello  et  extra  bellum  usiim  liahent^'' 
— as  money,  provisions,  ships,  and  the  materials  for  ships. 

Respecting  the  two  former  classes,  there  can  be  no  question, 


it)  MM.  de  Pistoye  et  Duverdy,  t.  i.  p.  405.  This  was  conceded  by 
England  in  her  Treaty  with  France  of  1787,  Art.  xxiii.  The  Treaty  is 
not  now  in  force. 

In  1807,  the  Conseil  des  Prises  decided,  in  the  case  of  the  II  Volante : 
*'  En  eflfet,  les  bois  de  construction  ne  sont  declares  contrebande  de 
guerre  par  aucun  reglement  franyais  encore  subsistant,  ni  par  aucun 
traite  particulier." — Merlin,  Rep.  t.  xiii,  p.  94.     ('^ Prise  Maritime.") 

"  Ainsi  nous  n'admettons  pas  que  I'on  puisse  ranger,  selon  les  besoins 
du  moment,  parmi  les  objets  de  contrebande  de  guerre  a  d'autres  mar- 
chandises  que  celles  qui  sont  denominees  dans  I'Art.  xi.  de  I'Ordonnance 
de  la  Marine,  et  dans  les  traites  diplomatiques  signe's  par  la  France." 
I)e  Pist.  et  Duv.  t.  i.  pp.  403-4. 

(u)  D.  Felix  Jose  de  Ahren  y  Bertodano :  Tratado  Juridico-Politico 
sohre  Presas  de  Mar,  y  ralidodes  que  dehen  concurrir para  Jhacerse  legltima- 
meide  el  Corso.     Sm.  4do,  Cadi::  (1740),  pt.  i.  c.  10,  p.  136. 

(x)  L.  iii.  c.  i.  s.  5. 


CONTRABAND — OriNION    OF    BYNKERSHOEK.        413 

namely,  that  the  first  do,  and  the  second  do  not  constitute 
Contraband. 

As  to  the  third  class,  as  to  things  ancipitis  usus,  they 
must  receive  their  construction  by  reference  to  the  character 
and  condition  of  the  war.  With  his  usual  wisdom,  he  says, 
"  dist'mguendus  erit  belli  status.^''  If,  Grotius  says,  I  cannot 
defend  myself  without  intercepting  what  the  Neutral  sends 
to  the  enemy,  the  necessity  of  the  case  gives  me  the  right 
to  do  so,  but  it  must  be  under  the  obligation  of  future  resti- 
tution, "  nisi  causa  alia  accedaV  The  illustrations  used  by 
Grotius  in  support  of  his  position  would  seem  to  confine  its 
application  to  besieged  or  blockaded  places ;  but  the  pro- 
position itself,  and  the  general  reasoning  upon  it,  are  ap- 
plicable to  all  articles  ancipitis  usiis,  carried  to  the  enemy, 
whatever  may  be  his  condition  at  the  time. 

CCXXXVI.  Bynkershoek  (^)  justly  rejects  the  opinion 
of  Grotius,  so  far  as  it  relates  to  any  distinction  to  be  made 
between  the  justice  and  injustice  of  a  war;  but  he  denies, 
with  less  reason,  the  distinction  of  Grotius  with  respect  to 
the  necessity  of  the  Belligerent  justifying  his  seizure  of 
neutral  goods  under  the  obligation  of  restitution. 

Bynkershoek  infers,  from  a  review  of  the  jurisprudence 
of  the  tribunals  of  his  own  country,  that  contraband  articles 
are  such  as  are  proper  for  war  {rnateria  'per  se  hello  apta), 
and  this  irrespective  of  the  consideration,  whether  or  not  their 
use  extends  beyond  the  occasion  of  war  {extra  helium)  {z). 
Most  implements  of  war  have  a  use,  he  observes,  in  peace. 
In  his  time  a  sword  was  worn  for  personal  ornament,  as  well 
as  used  for  the  punishment  of  the  criminal.  Gunpowder  is 
employed  for  amusement,  and  on  occasions  of  public  festivity, 
and  yet,  he  observes,  there  can  be  no  doubt  that  swords 
and  gunpowder  are  Contraband. 


{y)  Q.  J,  P.  c.  X. 

{z)  ' '  Quae  uti  sunt,  bello  apta  esse  possunt,  nee  qnicqnam  interesse 
an  et  extra  helium  usum  pneheant. " — lb. 
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The  proposed  test,  therefore,  of  the  possible  use  exfrt 
helium  of  articles  is  inapplicable. 

He  proceeds  to  remark,  that  the  examination  of  Treaties 
generally  (a)  upon  this  subject  would  lead  us  to  the  con- 
clusion that  everything  is  called  Contraband  which  is  of  use 
to  Belligerents  in  making  war ;  whether  they  be  warlike 
instruments,  or  materials  per  se,  fit  to  be  used  in  war  (/;). 
Having  made  this  admission,  he  enters  upon  the  question, 
whether  the  materials  themselves,  out  of  which  Contraband 
Goods  are  formed  (^materia  ex  qua  quid  hello  aptari  possit) 
are  themselves  Contraband  ?  and,  not  very  consistently, 
avers  that  reason  and  precedents  incline  him  to  dissent  from 
the  opinion  of  Zouch  (c),  who  holds  that  such  materials  are 
Contraband.  The  reason  appears  to  be,  that  inasmuch  as 
there  is  scarcely  any  kind  of  material  out  of  which  some- 
thing, at  least,  for  war  might  not  be  fabricated,  the  inter- 
diction of  such  materials  would,  he  thinks,  be  a  total 
prohibition  of  commerce,  and  it  might  be  as  well  so  expressed 
and  understood. 

Of  the  precedents  which  he  relies  upon,  two  Treaties 
between  the  Swedes  and  Dutch  (^Z),  and  one  between  the 
English  and  Dutch  (e)  alone  are  cited ;  quite  insufficient. 


(a)  Vide  post. 

(6)  "  Quee  uti  hostibus  suggeruntur,  bella  gerentibus  inserviunt,  sive 
instrumenta  bellica  sint,  sive  materia  per  se  hello  apta." 

(c)  De  Jure  Feciali,  pars  2,  s.  8,  qu.  8.  "  Cum  prohibitum  est  ne 
arma  aut  naves  ad  hostes  deferantur,  qu?eritur,  an  si  quis  ferrum,  ex 
quo  arma,  vel  tabulas  aut  Hgna,  ex  quibus  naves  construuntur,  deferat, 
an  incidant  in  commissum  1  Dubitari  potest,  quia  a  composito  ad  ma- 
teriam  non  bene  arguitur,  et  statutum,  vel  edictum  poenale  non  est 
extendendum.  E  contra  statuitur  quod,  ubi  est  eadem  ratio  prohibi- 
tionis  materise  et  speciei,  idem  jus  in  utraque  intelhgendum  maxime 
ad  praecavendam  fraudem," 

(d)  November  26,  1675,  Art.  iv. 
October  12,  1679,  Art.  xvi. 

(e)  December  1,  1674,  Art.  iv. 

M.  de  Hautefeuille  is  in  error  when  he  says  of  Bynkershoek's  disquisi- 
tion on  Contraband,  "  Sa  discussion  est  appuyee  sur  les  traites  qiii,  a 
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as  nobody  was  better  aware  than  Bjnkershoek,  to  constitute 
the  semblance  of  a  general  custom. 

Indeed,  in  the  very  next  sentence,  we  find  him  stating 
that  it  sometimes  happens  that  materials  for  building  ships 
are  interdicted  if  the  enemy  is  in  great  need  of  them  and 
cannot  well  carry  on  the  war  without  them.  Accordingl  v, 
he  adds,  that  these  materials  were  prohibited  by  edicts  of 
the  Dutch  States  General  against  the  Portuguese  in  1657, 
against  the  Eno;lish  in  1652,  and  ao;ainst  the  French  in 
1639. 

These  precedents,  the  same  in  number  as  those  relied  on 
for  the  contrary  opinion,  he  pronounces  to  be  exceptions 
which  confirm  the  general  rule. 

He  then  considers  whether  scabbards  are  Contraband. 
Bellus  reports  a  decision  of  military  judges  condemning  them 
as  such,  but  expressing  his  private  opinion  the  other  way. 
Bynkershoek  agrees  with  the  military  judges,  because  scab- 
bards, although  promiscui  usus,  are  instruments  prepared  for 
war.  "  Without  scabbards,"  he  says,  "  there  would  not  be 
"  swords  ;  without  swords,  there  would  not  be  war."  Upon 
sword-hilts  he  passes  the  same  judgment,  and  also  upon 
holsters,  saddles,  and  belts ;  unless,  indeed,  they  should  be  in 
so  small  a  quantity  as  to  negative  the  presumption  that  they 
were  designed  for  war.  Here  the  reader  will  observe  the 
principle  of  considering  the  circumstances  of  each  case  is 
directly  admitted — a  principle  which,  it  will  be  seen,  has 
been  fully  adopted  by  the  English  and  North  American  tri- 
bunals. As  to  saltpetre,  he  says,  more  doubt  may  be  enter- 
tained, it  not  being  per  se  an  article  fit  for  war ;  and  yet  he 
admits  it  is  included  in  the  catalogues  of  contraband  articles, 
on  which  he  has  been  relying  for  evidence  of  custom,  being 


ses  yeux,  forment  la  loi  Internationale^  et  sur  I'usage  "  (t.  ii.  p.  353)  ;  as, 
indeed,  his  own  citation  shows: — "Jus  gentium  in  hanc  rem  non 
aliunde  licet  discere  quam  ex  ratione  et  usu  ....  usus  intelli- 
gitur  ex  perpetua  quodammodo  paciscendi  edicendique  consuetudine." 
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sometimes  mentioned  with,  sometimes  without,  the  addition 
of  gunpowder ;  that  is  to  say,  when  gunpowder  is  omitted, 
saltpetre  is  used  in  lieu  of  it ;  and  when  both  are  mentioned, 
thej  are  considered  as  synonymous.  Bynkershoek  here 
adopts  that  course,  for  the  adoption  of  which,  he  is  in  the 
habit  of  reproaching  Zouch ;  that  is  to  say,  he  expresses  no 
opinion  of  his  own,  but  leaves  his  reader,  after  a  statement 
on  both  sides,  to  infer  what  it  may  be  from  the  course  of 
his  argument — a  course  which  it  may  often  be  not  only  the 
most  modest,  but  the  wisest,  the  nature  of  the  subject  being 
remembered,  for  a  writer  upon  International  Law  to  adopt. 

CCXXXVII.  Bynkershoek,  therefore,  as  well  as  Grotius, 
though  they  furnish  us  with  some  valuable  general  principles, 
can  hardly  be  said  to  solve  the  vexed  question  as  to  the  power 
of  deciding  by  enumeration  the  different  articles  which  may 
compose  the  class  of  Contraband. 

Yet  Bynkershoek  lived  in  a  century  (/*)  when  the  subject 
had  undergone  much  more  investigation  than  it  had  received 
in  the  time  of  Grotius.  Bynkershoek  was  a  jurist  not  less 
remarkable  for  his  vigour  and  independence  of  mind,  than 
for  his  accurate  and  profound  erudition.  He  had  filled  the 
office  of  Judge  in  a  country  whose  commerce  was  deeply 
interested  in  the  settlement  of  the  question  of  Contraband. 
The  result  of  his  investigation  into  the  subject  are  two 
general  rules  with  regard  to  the  articles  which  constitute 
Contraband : — 

1.  "  Nequicquam  interesse  an  et  extra  bellum  usum  prae- 
"  beant." 

2.  That  Contraband  includes  all  things  capable  of  use  in 
war.  "  Sive  instrumenta  belli ca  sint,  sive  materia  per  se 
"  bello  apta." 

It  is  not  an  unfair  inference,  from  the  generality  of  these 
expressions,  that  the  specification  of  what  is  "  materia  per  se 
"  bello  apta  "  must  always  in  some  measure  depend  upon  the 


(/)  Vide  anU'y  vol.  i.  Preface,  p.  xxiv. 
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particular  circumstances  of  each  war,  and  upon  the  changes 
which  science  may  have  wrought  in  the  adaptation  of  ingre- 
dients, formerly  serviceable  only  for  pacific  purposes,  to  the 
uses  of  war  {g). 

Such,  it  will  be  seen,  has  been  the  doctrine,  carefully 
guarded  indeed  and  restrained,  which  has  been  acted  upon 
by  the  International  Tribunals  of  England  and  the  United 
States  of  North  America. 

In  a  recent  judgment  (A)  of  the  Supreme  Court  of  the 
United  States — all  the  judgments  of  which  are  of  very  high 
international  authority — it  is  observed  that 

*'  The  classification  of  goods  as  contraband  or  not  con- 
"  traband,  has  much  perplexed  text-writers  and  jurists.  A 
**  strictly  accurate  and  satisfactory  classification  is  perhaps 
^'  impracticable ;  but  that  which  is  best  supported  by 
"  American  and  English  decisions  may  be  said  to  divide 
"  all  merchandise  into  three  classes.  Of  these  classes,  the 
"  first  consists  of  articles  manufiictured  and  primarily  and 
''  ordinarily  used  for  military  purposes  in  time  of  war ; 
"  the  second,  of  articles  which  may  be  and  are  used  for 
"  purposes  of  war  or  peace,  according  to  circumstances  ; 
"  and  the  third,  of  articles  exclusively  used  for  peaceful 
"  purposes  (i).  Merchandise  of  the  first  class  destined  to 
"  a  belligerent  country  or  places  occupied  by  the  army  or 
"  navy  of  a  Belligerent,  is  always  contraband;  merchandise 
"  of  the  second  class  is  contraband  only  when  actually 
"  destined  to  the  military  or  naval  use  of  a  Belligerent ;  while 
"  merchandise  of  the  third  class  is  not  contraband  at  all, 
"  though  liable  to  seizure  and  condemnation  for  violation  of 
"  blockade  or  siege." 

CCXXXYIII.  Such,  too,  is  the  doctrine  of  Heineccius 
himself,  perhaps   the   principal   writer   upon   this  subject. 


{g)  Vide  post. 

(h)  The  Peterhoff,  5  Wallace's  (Amer.)  Rep.  p.  58.     a.  d.  18C6. 
(i)  Lawrence's  Wheaton,  772-6,  note  ;  the  Commercen^  WJieaton,  382 
Danah  Wheaton^  629,  note  ;  Parsons'  Mar.  Laiv,  93-4. 
VOL.  III.  EE 
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to  whom  Bynkershoek  refers  in  terms  of  high  commenda- 
tion (k).  It  will  be  seen  from  the  following  extract  from 
one  of  the  writings  of  Heineccius,  though  not  the  one  referred 
to  by  Bynkershoek,  that  the  particular  circumstances  and 
state  of  the  war  are  of  paramount  consideration  in  deter- 
mining the  question  of  Contraband: — 

"  Magnum  sane  aliquando  momentum  in  bellis  habent 
"  etiam  res  minimi  momenti,  si  hostis  laboret  inopia,  nee 
"  rerum  istarum  aliunde  copia  sit.  Saepe  urbes  munitissimae 
"  ob  herboe  istius  combustibilis,  vel  vini  adusti  inopiam 
"  deditionem  fecerunt,  et  famem  facilius  tolerare  militem 
"  prcesidiarium  qiiam  rerum  ill  arum  desiderium  multis  ex- 
*'  emplis  compertum  est.  Quis  ergo  negat,  tum  cives,  turn 
"  exteros  male  mereri  de  republica,  qui  talia  suppeditent 
"  hostibus  nostris,  sine  quibus  facile  adigi  ad  deditionem 
"  potuissent  ?  Adeo  verum  est,  belli  temporibus  commercia 
"  non  modo  inter  hostes  cessare,  verum  etiam  amicis  et 
''  neutrarum  partium  gentlbus  non  promiscue  permitti 
"  ncgotiationem   cum  hostibus  (nisi  sibi  has  securitatem  a 

(h)  Q.  J.  P.  lib.  i.  c.  xiv.  in  fine. 

Heineccius  says,  in  the  passage  referred  to  by  BynTcerslioek,  *'  Ad 
hostes  vero  quas  merces  deferre  nefas  habeatur,  pluribiis  inter  gentes 
conventionibus  est  explanatum.  Exstant  earn  in  rem  Tractatus  His- 
panic Regis  cum  Belgis,  Regis  Galliee  cum  civitatibus  Hanseaticis, 
ejusdem  cum  Batavis,  Anglorum  cum  Polonis  et  Suecis,  aliique  hujus 
generis  complures,  in  quibus  mercibus  vetitis  accenseri  animadvertimus 
omnia  arma  ignivoma,  eorumque  adparatus,  qualia  sunt  tormenta, 
bombardjB,  mortaria,  betardse,  bombi,  granatce,  circuli  picei,  tormen- 
torum  sustentacula,  furcse,  balthei,  pulvis  nitratus,  restes  igni  capiendo 
idonege,  sal  nitrum,  globi,  item  hastse,  gladii,  galeae,  cassides,  loricse, 
bipennes,  spicula,  equi,  ephippia,  aliaque  instrumenta  bellica.  Quin 
et  triticum,  hordeum,  avena,  legumina,  sal,  vinum,  oleum,  vela,  restes, 

et  si  qua  alia  ad  adparatum  nauticum  pertinent Cseterum 

sunt  qusedam,  de  quibus  inter  gentes  aliquando  disceptatum  est,  an 
mercibus  vetitis  sint  accensenda.  Sic  de  vaginis  aliquando  dubitatum. 
.  .  .  ,  Vaginis  non  minus  opus  est  hosti,  quam  gladiis  ;  et 
quamvis  vaginis  non  vulneret  aut  stragem  edat,  inutiles  tamen  essent 
ipsi  gladii  futuri,  nisi  vaginae  eos  a  pluvia  et  rubigine  tuerentur. 
Eadem  ergo  ratio,  quae  vela,  restes  nauticas,  frumenta,  prohiberi  suasit, 
ipsis  etiam  vaginis  facile  poterit  accommodari." — De  Navih.  oh  Vect. 
Merc,  vetit.  Comm.  tom.  ii,  c.  i.  s.  14. 
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"  belligerante  utroque  stipulentur)  "  (/).  "  Qaum  enini  hosti 
"  in  hostem  infinitum  omnia  liceant  qu?e  ad  debellandum  ilium 
"  sunt  necessaria,  licebit  sane  et  gentem  amicam  impedire 
"quo  minus  hosti  res,  quibus  validior  instructiorque  ad 
"  bellum  gerendum  fiat,  advehere  possit." 

CCXXXIX.  Zouch  (m)  argues  the  question  upon  first 
principles.  On  the  one  hand,  he  says,  it  may  be  contended 
that  the  law  of  Contraband,  being  of  a  penal  character,  is  not 
to  be  extended  beyond  its  strict  meaning,  and  the  argument 
from  the  prohibition  of  a  composite  thing  to  the  prohibition 
of  the  elements  of  which  it  is  compounded  is  illogical.  On 
the  other  hand,  it  consists  with  sound  reasoning  to  say,  that 
where  the  reason  for  the  prohibition  of  both  is  applicable, 
the  law  is  equally  applicable  to  both  ("  ubi  est  eadem  ratio 
'"'^  prohihitionis,  matericB  et  speciei,  idem  jus  in  utrdque  cen- 
"  sendum  est "),  especially  when  the  object  is  to  prevent 
fraud ;  and  therefore  it  was  that  in  the  Roman  Law  (n)  the 
famous  Senatus  Consultum  Macedonianum,  when  it  forbad 
loans  of  money  to  a  minor,  forbad  also  the  loan  of  things 
for  which  money  could  be  procured,  "  cum  contractus  frau- 
"  dem  sapity  So  it  is  according  to  the  "Jw5  commune,^'' 
that  when  weapons  made  oj  iron  are  pronounced  to  be 
Contraband,  the  iron  of  which  they  are  to  be  made  should 
fall  under  the  same  ban. 

CCXL.  Loccenius  (o),  it  will  be  seen,  comprehends 
provisions  generally  in  his  class  of  Contraband. 

Vattel,  who  was  not  at  all  disposed  to  widen  the  sphere  of 
Contraband,  uses  language  which  intimates  the  impossibility, 
in  his  opinion,  of  exact  specification  upon  the  subject. 

"  Les  choses  "  (he  says)  "  qui  sont  d'un  usage  particuiier 


(I)  Heineccius,  De  Jur,  Princ.  circ.  Comm.  torn.  ii.  pt.  ii.  s.  12, 

(m)  Juris  et  Judic.  Fecial.  Qusest.  pars  2,  s.  8.  "  Utrum  prohibita 
specie  ne  ad  hostes  deferatur,  materiam  ex  qua  conficitur  species 
intercipere  liceat." 

{n)  How  far  this  Law  supplies  analogical  reasoning  in  questions  of 
TnternationalJurisprudence,  see  vol.  i.  §§  xxxvi— xxxviii. 

(o)  De  Jure  Marit.  1.  i.  c.  iv.  n.  5,  p.  41. 

K  E   2 


420  INTERNATIONAL    LAW. 

"  pour  la  guerre,  et  dont  on  empeche  le  transport  chez  I'en- 
"  nemi,  s'appellent  marchandises  de  Contrebande.  Telles 
"  sont  les  armes,  les  munitions  de  guerre,  les  bois,  et  tout  ce 
"  qui  sert  a  In  construction  et  a  Varmement  des  vaisseaux  de 
*'  guerre f  les  chevaux,  et  les  vivres  memes  en  certaines  occa- 
"  sions  ou  Von  espere  de  reduire  Vennemi  par  la  f aim  "  (;?). 

CCXLT.  JS^othing  can  be  more  unscientitic  or  unsatis- 
factory than  the  reasoning  by  which  Hiibner  (q)  arrives  at 
the  conclusion  that  things  aricijntis  itsus,  of  which  he  gives  a 
long  catalogue,  are  not  to  be  deemed  Contraband  unless  they 
are  being  conveyed  to  blockaded  ports.  He  attempts  to 
make  a  ^'fixation,  de  la  Contrebande  de  guerre  au  premier  et 
an  second  chef. " 

"  Contrebande  au  premier  chef^^  includes  the  class  of  goods 
useful  only  for  war,  and  some  of  those  ancipiti^  usus,  but 
only  when  supplied  to  besieged  or  blockaded  places.  "  Con- 
'*•  trebande  au  second  chef^^  includes  articles  of  both  classes 
w  Inch  are  furnished  to  one  Bellio-erent  and  refused  to  another. 
So  that  (as  Mr.  AYard  (r)  justly  observes),  the  conclusion  of 
Hiibner's  argument  is,  that  none  of  the  things  contained  in 
his  lone  cataloo-ue  can  ever  become  Contraband  at  all,  so 
lono-  as  the  Neutral  is  content  to  furnish  both  Belligerents 
with  them  at  the  same  time. 

In  that  catalogue  there  is  scarcely  an  article  which  has 
not  at  one  time  or  other  been  declared  Contraband  by  the 
Treaties  of  all  European  nations.  But  it  is  manifest  that  the 
right  of  the  Belligerent  to  prohibit  the  carriage  of  Con- 
traband, and  the  duty  of  the  Neutral  to  abstain  from  it,  de- 
pend upon  the  noxious  and  nocent  property  of  the  article, 
not  upon  the  partiality  or  impartiality  of  the  Neutral  to 
grant  them  to  one  and  refuse  them  to  another  Belligerent. 
The  speculation  of  Hiibner  has  neither  reason  nor  usage  to 
recommend  it. 


{'p)  Vattel,  Droit  des  Gens,  torn.  iii.  c.  vii.  s.  112. 
(q)  Ih.  p.  180. 
(r)  P.  244. 
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CCXLII.  The  attempt  to  enumerate  the  articles  of  Con- 
traband has  been,  with  the  exception  of  Hiibner,  rarely 
if  ever  made  by  International  Jurists.  They  have  been 
compelled,  by  the  nature  of  the  subject,  to  employ  compre- 
hensive terms  and  general  rules,  both  including  and  ex- 
cluding many  things  which  open  a  wide  field  for  discussion ; 
that  is,  of  course,  with  respect  to  articles  ancipitis  usus ;  for 
with  respect  to  those  of  hnmediate  and  exclusive  use  for  war, 
there  can  be  but  little  dispute.  Certainly  some  of  the  po- 
sitions to  be  found  respecting  articles  of  double  use,  are  so 
wide  and  flexible  in  their  terms  as  to  leave  few  things  without 
their  possible  scope,  and  to  justify  the  retort  of  the  Swedish 
Ambassador  (5)  in  1655  to  Cromwell,  that  inasmuch  as  cloth 
was  necessary  in  war  for  the  troops,  that  staple  of  English 
commerce  might  be  classed  as  Contraband,  which  he  supposed 
would  not  be  exactly  agreeable  to  the  English  authorities. 

Assuredly  it  will  be  found,  as  the  result  of  an  historical 
examination  of  the  Treaties  {t)  upon  this  subject,  that  articles 
of  an  unchanged  and  unchangeable  nature  in  themselves, 
have  at  different  times,  and  under  various  circumstances,  been 
variously  regarded  in  their  relation  to  the  question  of  Contra- 
band. 

CCXLIII.  It  would  seem,  therefore,  that  circumstances 
must  be  taken  into  consideration  ;  that  reason  and  justice 
demand  that  the  state  of  war,  as  well  as  the  character  and 
destination  of  the  cargo,  should  influence  the  decision  whether 
articles  of  a  double  use  be  Contraband  or  not ;  that  the  ob- 
servation of  Grotius,  "  distinguendus  belli  status,^"*  is  founded 
on  theory  and  practice ;  that  the  doctrine  which  Continental 
Jurists  have  of  late  years  been  in  the  habit  of  designating  by 
the  name  of  Contraband  per  accidens,  and  which  will  be  seen 
to  be  in  substance  maintained  by  England  and  the  United 
States  of  North  America,  is  neither  unjust  nor  unreasonable. 


(s)  Whitdockh  Memorials^  p.  635. 

{t)  Vide  ante,  vol.  i.  §§  xx.  xlix — Hi.  ;  vol.  ii.  pt.  v.  c.  vi.,  as  to  the 
effect  of  Treaties  upon  general  International  Law. 
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CCXLI V.  It  is  not,  however,  to  be  inferred  from  what 
has  been  said,  that  the  distinction  between  that  species  of 
Contraband,  which  is  unquestionably  bellici  usus,  and  that 
which  is  ancipitis  usus,  is  practically  nugatory  and  of  no 
avail.  On  the  contrary,  it  will  be  seen  that  the  most  im- 
portant practical  distinction  subsists  between  them,  namely, 
a  distinction  in  the  penal  consequences  {u)  which  the  carriage 
of  them  entails  upon  the  carrier. 

It  will  be  seen,  too,  that  upon  this  part  of  the  subject, 
namely,  the  penal  consequences  of  carrying  articles  ancipitis 
usus,  the  circumstance  of  such  articles  being  or  not 
being  of  the  natural  growth,  or  of  the  manufacture  of  the 
country  of  the  carrier,  has  been  attended  with  very  impor- 
tant consequences. 

CCXL  V.  We  now  enter  upon  what  may  fairly  be  termed 
nob ilissima  Juris  Gentium  qucBstio ;  viz. — Whether  ever,  and, 
if  ever,  under  what  circumstances,  Provisions  are  Contraband? 

On  the  9th  of  May,  1793,  the  National  Convention  of 
France  decreed  that  neutral  vessels  laden  with  provisions, 
destined  to  an  enemy's  port,  should  be  arrested  and  carried 
into  France  ;  and  one  of  the  earliest  acts  of  England,  in  that 
war  (x),  was  to  detain  all  neutral  vessels  going  to  France 
and  laden  with  corn,  meal,  or  flour  (y). 

CCXL  VI.  The  Foreign  Office  of  Great  Britain  was  pre- 
sided over,  at  that  time,  by  a  statesman  (^z)  who  had  deeply 
studied  the  science  of  International  Law,  and  who  after- 
wards, on  various  occasions,  but  especially  in  the  Letter^  of 
Sulpicius  and  the  Speech  on  the  Convention  with  Russia  («), 
manifested  to  the  world  how  completely  he  had  mastered  the 
subject  of  his  labours. 

In  1793,  Great  Britain  addressed,  through  her  Minister  at 
Copenhagen,  the  following 

{u)  Heffter,  s.  160. 

(x)  Instructions  of  Sth  June,  1793. 

(y)  Vide  post,  p.  429. 

(z)  Lord  Grenville. 

(a)  November  13,  1801. 
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'^^Declaratory  Memorial  to  the  Court  of  Denmark^  respecting 
its  Navigation  during  the  War  with  France  (h), 

"  No  one  can  be  mistaken,  how  much  the  circumstances 
"  of  the  present  war  differ  from  those  upon  which  the  Law 
"  of  Nations,  introduced  among  the  Powers  of  Europe,  and 
"  its  usual  customs,  are  founded.  It  can  be  as  little  denied, 
"  that  this  difference  must  have  an  important  and  essential 
"  influence  upon  the  exercise  of  the  privileges  which  belong 
"  to  the  neutral  Powers,  by  virtue  of  the  universal  Law  of 
"  Nations,  or  by  separate  Treaties. 

"  At  present  there  exists  no  government  in  France  which 
"  is  acknowledged  either  by  the  belligerent  Powers  or  even 
"  by  those  who  still  adhere  to  Neutrality.  The  Court  of 
"  Denmark  has  no  Minister  at  Paris  ;  and  since  the  tragical 
"  end  of  His  late  Most  Christian  Majesty,  it  has  received  none 
"  from  France.  This  Court  has  taken  great  care  not  to  ac- 
"  knowledge  the  existence  of  a  legitimate  authority  in  France ; 
''  and  indeed  there  exists  none  in  that  country  :  and  although 
"  special  causes  have  prevented  this  Court  from  entering  into 
"  the  war,  yet  it  cannot  consider  France  as  a  Power  with 
"  whom  it  would  find  it  possible  to  preserve  the  former  Trea- 
"  ties  of  Amity  and  Neutrality. 

"  If  therefore,  in  usual  cases,  a  neutral  Power  continues 
"  to  carry  on  commerce  with  two  nations  engaged  in  war 
"  with  each  other,  and  in  friendship  with  the  said  Neutral 
"  Power,  the  path  of  the  negotiations  ever  open,  as  well  as 
"  the  acknowledged  usages  of  all  the  jurisdictions  in  Europe, 
"  constantly  offer  to  the  said  neutral  Power  means  of  ascer- 
"  taining  whether  or  not  the  Neutrality  kept  by  one  of  those 
"  nations  is  also  observed  by  the  other  in  the  like  manner : 
"  the  said  neutral  Power  may  ascertain  whether  that  Neu- 
"  trality  is  not  misused  by  one  of  those  Powers  to  the  preju- 


(h)  Annual  Register^  1793,  p.  176.  German  translation  in  De 
Martens,  Rec.  v.  569  ;  French  translation  in  Koch,  Hist,  des  Tr.  ii.  119 
(eel.  Bruxelles,  1837). 
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"  dice  of  the  other,  and  the  impartial  friendship  thereby 
"  violated, — a  friendship  to  which  both  nations  have  an 
"  equal  claim  ;  and  if,  by  unforeseen  circumstances,  the  usual 
"  mode  of  exercising  the  neutral  commercial  privileges  should 
''  become  especially  and  more  detrimental  to  one  of  those 
"  Powers  than  the  other,  the  injured  Power  might,  by 
"  friendly  representations,  render  valid  this  principle  with 
"  the  latter,  and  renounce  without  difficulty  a  right  which 
"  ceases  to  be  any  longer  consistent  with  that  Neutrality. 

"  None  of  these  circumstances  is  admissible  in  the  present 
*'  case.  Denmark,  while  she  preserves  all  her  neutral  privi- 
''  leges  of  commerce  with  regard  to  England, — privileges 
"  which  are  secured  to  her  in  the  usual  cases  by  the  universal 
"  Law  of  Nations  and  her  separate  Treaties, — she  can,  in  no 
"  respect,  be  assured  of  the  observance  thereof  in  France, 
"  where  that  Neutrality  has  already  been  and  is  still  daily 
"  violated, — where  His  Danish  Majesty  has  no  Minister  to 
"  enforce  his  rights  and  the  rights  of  his  subjects, — where 
"  His  Danish  Majesty  acknowledges  no  lawful  authority, 
"  and  where  there  are  indeed  no  other  laws  nor  tribunals 
"  except  the  will  of  a  licentious  populace. 

"  His  Danish  Majesty  will  also  find  it  impossible  to  treat 
"  with  France  in  an  amicable  manner,  and  as  a  Neutral 
"  Power,  respecting  the  means  of  introducing  those  measures 
"  of  precaution,  upon  the  observance  of  which  the  other 
"  Belligerent  Powers  have  so  great  a  right  to  insist,  in  order 
"  that  the  prerogative  neutral  commerce,  especially  the  corn 
"  and  grain  trade,  be  not  abused  at  a  time  when  so  many 
"  circumstances,  perfectly  new,  have  acceded.  It  is  a  fact 
"  of  universal  notoriety,  that  the  corn-trade  of  France  with 
"  foreign  countries  is  no  longer  a  mere  private  trade,  but 
"  that,  contrary  to  all  custom,  it  remains  almost  entirely  in 
"  the  hands  ef  the  pretended  Executive  Council,  and  of  the 
"  different  municipalities.  It  can,  therefore,  no  longer  be 
*'  considered  as  a  mere  combination  of  private  speculations, 
"  of  which  the  individuals  of  other  nations  partake,  but  as  a 
"  business  immediately  carried  on  by  the  above-mentioned 
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"  pretended  Government  which   has  declared  war   against 
''us. 

"  It  is  equally  notorious,  that  at  the  present  moment,  one 
"  of  the  most  essential  expedients  to  compel  those  who  have 
"  declared  war  against  us  to  equitable  terms  of  peace,  con- 
*'  sists  in  their  being  prevented  by  importation  to  prevent 
"  that  want,  which  is  a  necessary  consequence  of  what  they 
"  have  done,  in  order  to  arm  the  whole  labouring  class  of  the 
"  people  of  France  against  the  other  Governments  and  the 
"  general  tranquillity  of  Europe.  It  is  a  principle  allowed 
"  by  all  the  writers  upon  the  public  rights,  that  importation 
"  may  be  prevented,  if  there  are  hopes  that  by  so  doing  one 
"  can  conquer  an  enemy,  and  especially  so,  if  the  want  of 
"  that  enemy  has  been  occasioned  by  those  measures  which 
"they  took  to  injure  us ;  and  it  is  incontrovertible  that  this 
"  case,  quite  new  in  its  kind,  cannot  be  judged  by  the  prin- 
"  ciples  and  rules  Avhich  were  only  made  for  wars  carried  on 
"  according  to  the  customs  introduced  among  the  Sovereigns 
"  of  Europe. 

"  It  is  further  to  be  observed,  that  His  Danish  Majesty,  if 
"he  gives  reception  in  his  ports  to  French  privateers  with 
"  their  prizes,  cannot  secure  to  himself  that  security  which 
"  is  requisite,  according  to  the  laws  of  nations,  for  the  va- 
"  lidity  of  their  letters  of  marque,  and  for  the  regularity  of 
"  their  conduct.  The  Courts  of  Justice  cannot,  without  in- 
*'  volving  themselves  in  a  manifest  contradiction,  acknowledge 
"  the  legality  of  any  patent  or  letter  of  marque  that  is  de- 
"  rived  from  a  Government  which  His  Majesty  does  not 
"  acknowledge  to  be  sovereign.  On  account  of  this  non- 
"  acknowledgment,  prizes  can  neither  be  condemned,  nor 
"  British  subjects  and  British  property  be  retained,  in  the 
"  ports  belonging  to  a  friendly  Power,  whose  protection  they 
"  are  entitled  to  claim,  without  a  direct  violation  of  the 
'  Treaties ;  and  it  is,  above  all,  impossible  to  apply,  in  this 
"  case,  the  usual  laws  of  an  impartial  Neutrality,  since  there 
"  is  no  acknowledged  authority  in  France  which  can  give  to 
*'  privateers  the  proper  instructions  respecting  their  conduct, 
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*'  and  to  which  a  Neutral  Power  might  apply  to  bring  them 
"  to  punishmeut,  whenever  they  deviate  from  those  instruc- 
"  tions,  on  the  non-observance  of  which  they  are  not  to  be 
"  considered  as  legal  privateers,  but  only  as  pirates. 

(Signed)  "  Hailes." 

CCXLVII.  This  Memorial  produced  a  reply  from  Den- 
mark, which  the  ability  and  courage  of  Count  Bernstorf,  the 
Prime  Minister  of  that  country,  have  rendered  one  of  the 
most  admirable  State  papers,  and  one  of  the  soundest  exposi- 
tions of  the  general  principles  of  International  Law,  which 
any  age  or  country  can  boast. 

The  Counter  Declaration  of  the  Court  of  Denmark,  in 
re])ly  to  the  Memorial  delivered  by  the  British  Minister,  was 
as  follows  (c)  : — 

"  The  Law  of  Nations  is  unalterable.  Its  principles  do 
"  not  depend  on  circumstances.  An  enemy  engaged  in  war 
"  can  exercise  vengeance  upon  those  who  forget  these  prin- 
"  ciples,  but  in  this  case,  and  withput  violating  the  rigid  law, 
''  a  reciprocity  of  injuries  may  take  place ;  but  a  Neutral 
*'  Power,  which  lives  in  peace,  cannot  admit  of,  nor  acknow- 
"  ledge,  a  compensation  arising  from  such  a  reciprocity  ; 
"  it  can  only  defend  itself  by  its  impartiality  and  by  its 
"  Treaties.  It  is  not  pardonable  for  it  to  renounce  its  rights 
"  in  favour  of  any  Belligerent  Power.  The  basis  of  its  rights 
*'is  the  universal  and  public  law,  which  knows  no  distinc- 
"  tions  ;  it  is  neither  a  party  nor  a  judge.  The  Treaties  of 
"  Neutrals  do  not  give  privileges  and  favours.  All  their 
"  Treaties  are  perfecti  juris  ;  they  are  mutual  obligations. 
"•  That  would  be  a  contract,  the  very  nature  of  which 
''  would  be  changed,  if  any  of  the  contracting  parties  might 
*''  at  pleasure  suppress,  interpret,  or  restrain  its  provisions. 

(c)  Annual  Begiste^',  1703,  p.  180,  contains  a  most  imperfect  and 
most  untmstivorthy  translation.  I  have  carefully  and  largely  corrected 
it  in  the  text,  by  reference  to  the  German  version  in  De  Martens, 
V.  577,  and  to  the  French  version  in  Koch,  Hist,  des  Tr.  ii.  122.  (ed. 
Bruxelles,  1837). 
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"  In  this  manner,  all  Treaties  would  in  general  become  im- 
"  practicable,  because  they  would  be  useless.  Equality,  good- 
"  will,  security  would  suffer  alike,  and  oppression  would  be 
"  the  more  unjust,  because  it  was  preceded  by  an  infriuge- 
"  ment  of  a  sacred  contract,  the  advantages  of  which  had 
"  been  enjoyed,  but  which  was  only  acknowledged  as 
"  binding  so  long  as  interest  did  not  oppose  it. 

"  Denmark  does  not  attempt  to  justify  the  present  govern- 
"  ment  of  France  in  its  nature  and  origin  ;  but  she  will  not 
"  give  her  judgment  on  the  past,  and  her  Neutrality  will  not 
"  permit  her  to  express  her  whole  mind  on  this  subject.  We 
"  only  confine  ourselves  to  lamenting  the  disasters  which 
"  have  befallen  that  country,  and,  on  its  account,  all  Europe ; 
"  and  to  wishing  to  see  them  brought  to  a  speedy  termina- 
"  tion.  But  the  present  question  does  not  relate  to  the 
"  approval  of  the  form  of  government  in  France,  or  to  its 
''recognition,  which  we  have  always  refused.  The  nation 
"  is  there,  and  the  authority  which  it  acknowledges  is  that 
"  to  which  application  is  made  in  cases  concerning  single  in- 
"  dividuals.  The  commercial  connexions  subsist  likewise  in 
"  the  same  manner  as  they  did  between  England  and  France, 
"  as  long  as  the  latter  chose  to  preserve  peace.  The  nation 
"  has  not  ceased  to  acknowledge  her  Treaties  with  us  ;  at 
"  least,  she  conforms  herself  agreeable  to  those  Treaties  {d). 
"  As  she  appeals  to  them,  so  do  w^e  appeal  to  them,  and  fre- 
"  quently  with  good  succei^s,  both  for  ourselves,  and  in  favour 
''  of  those  subjects  of  the  Belligerent  Powers  who  commit 
"  their  effects  to  the  protection  of  our  flag.  In  cases  of  re- 
"  fusal  and  delay,  we  have  frequently  been  obliged  to  hear, 
"  often  and  reluctantly,  that  France  is  justified  in  Beprisals, 
"  because  the  nations  at  war  with  her  show  so  little  res-ard 
"  for  their  Treaties  with  us ;  and  thus  the  neutral  flag  be- 
"  comes  the  victim  of  errors  which  it  may  not  have  com- 
"  mitted.  The  path  of  justice  still  continues  open  in  France. 
"  The  Consuls  and  the  Mandataries  of  private  individuals 

{d)  Vide  post,  §  ccxlviii. 
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*'  are  heard.  No  one  is  prevented  from  applying  to  tlie 
*'  Tribunals  of  Commerce.  This  is  sufficient  in  ordinary 
*'  cases.  No  fresh  negotiations  are  required  for  the  main- 
"  tenance  of  existino;  Treaties.  No  negotiators  are  neces- 
"  sary ;  there  are  judges,  and  this  is  sufficient." 

The  Danish  Minister  then  refers  to  a  passage  in  the 
English  statement,  and  continues  (e)  : — 

"  These  considerations  are  already  weakened  by  the  obser- 
"  vation,  that  our  grievances  are  frequently  heard  in  France, 
*'  and  that  there  is  no  impossibility  {f)  of  getting  them 
*'  redressed.  The  municipalities,  to  whom  application  must 
"  be  made,  are  certainly  not  alike  equitable ;  the  sentences 
"  of  the  Tribunals  of  Commerce  are  not  founded  upon 
*'  uniform  principles  ;  the  resource  of  an  appeal  to  a  central 
*'  authority  is  wanting ;  and  these  circumstances  occasion  at 
"  times  grievous  acts  of  injustice.  In  this  respect  none  are 
''  greater  sufferers  than  the  Neutral  Powers  ;  and  it  would 
"  be  very  inequitable  that  they  should  be  punished  for  it, 
"  and  especially  by  those  Powers  who  cry  aloud  against 
"  these  unjust  proceedings,  and  yet  justify  them  by  their 
'*  own  imitation." 

The  Danish  Minister  refers  to  the  English  Note  (g),  and 
continues : — 

"  A  negotiation  between  a  Neutral  and  a  Belligerent 
"  Power,  which  would  have  for  its  object  that  the  latter 
*'  should  not  make  use  of  Neutrality  to  the  detriment  of  the 
"  former,  cannot  be  thought  of.  A  Neutral  Power  fulfils 
''  all  its  duties  if  it  never  recedes  from  the  strictest  impar- 
"  tiality,  and  from  the  acknowledged  sense  of  its  Treaties. 
"  As  to  those  cases  in  which  the  Neutrality  happens  to 
*'  prove  more  advantageous  to  one  of  the  Belligerent  Powers 
"  than  to  the  other,  such  cases  are  foreign  to  the  ques- 
''  tion  of  Neutrality,  and  do  not  affect  it.     This  depends 

(e)  Vide  ante,  §  ccxlvi.  pp.  423-4. — "If  therefore,"  &c.  to  "con- 
sistent with  that  Neutrality." 

(/)  Transkted  ^^possibility"  in  Annual  Register,  1793,  p.  181. 

{g)  Vide  ante,  §  ccxlvi.  p.  424. — "  None  of  these  circumstances,"  &c. 
to  "  a  licentious  populace." 
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*^  on  local  situations  and  circumstances  of  the  moment,  and 
"  does  not  remain  alike.  The  detriments  and  advantaires 
"  are  compensated  and  balanced  by  time.  All  that  which 
''does  not  absolutely  depend  on  a  Neutral  Power,  ought 
"  to  have  no  influence  upon  its  Neutrality  ;  otherwise  a 
"  partial,  and  frequently  but  momentary,  interest  would 
"  become  the  interpreter  and  judge  of  existing  Treaties." 

Reference  is  then  made  to  the  English  Note  {h\  and  the 
Danish  Minister  continues:  — 

"  The  distinction  between  private  speculations  and  those 
"  made  by  the  Government  and  the  municipalities,  seems  to 
"  us  to  be  as  new  as  it  is  totally  unknown  to  us.  As  this 
"  case  has  not  happened,  it  would  be  superfluous  to  dis- 
"  cuss  the  question,  whether  a  contract  between  a  Neutral 
"  Government  and  a  Belligerent  Power,  respecting  supplies 
"  of  provisions  for  armies,  garrisons,  towns,  or  of  ships  of 
"  war,  can  violate  a  Treaty  in  which  no  such  exception  has 
"  been  mentioned. 

"  The  only  question  here  is  respecting  speculations  which 
"  might  be  made  by  private  individuals, — respecting  the 
"  sale  of  products  quite  harmless  in  their  nature,  the  dis- 
"  posal  of  which  is  not  less  important  to  the  vendor,  than 
"  the  possession  of  them  is  to  the  purchaser, — respectino* 
"  the  use  of  the  ships  of  the  nation  which  must  chiefly  seek 
"  her  subsistence  in  navigation  and  the  corn-trade.  Nor 
"  is  the  question  here  about  ports  of  war,  but  about  ports 
'^  of  commerce ;  and  if  it  be  lawful  to  reduce  by  famine 
"  blockaded  harbours,  it  would  not  be  quite  so  just  to 
*'  accumulate  the  misery  upon  so  many  others,  where  it 
"befalls  the  innocent,  and  may  even  reach  provinces  in 
"  France  which  have  not  deserved  this  increase  of  wretched- 
"  ness,  either  on  the  part  of  England  or  on  that  of  her  allies." 

Reference  is  again  made  to  the  English  Note  (z),  and  the 
Danish  State  paper  continues  : — 

Qh)  Vide  ante,  §  ccxlvi.  pp.  424-5.—"  His  Danish  Majesty  will  also 
find,"  &c.  to  "  declared  war  against  us." 

{%)  Vide  ante,  §  ccxlvi.  p.  425. — "It  is  equally  notorious,"  &c.  to 
"  the  Sovereigns  of  Europe." 
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"  The  distress,  which  is  a  consequence  of  the  failure  of 
'provisions,  is  not  something  unusual,  which  might  only 
'  take  place  in  the  present  moment,  or  which  might  be  occa- 
'  sioned  by  the  circumstances  which  constitute  the  difference 
*  so  often  alleged  between  the  present  and  former  wars, 
'  France  is  almost  constantly  obliged  to  make  imports  from 
'  abroad. — Africa,  Italy,  America,  furnish  her  with  much 
'more  corn  than  the  Baltic.  In  the  year  1709,  France 
'  was  exposed  to  more  terrible  famine  than  she  is  now  ;  and 
'  yet  England  would  not  then  avail  herself  of  her  present 
'  argument.  On  the  contrary,  when,  soon  after,  Frederick 
'IV.,  King  of  Denmark,  on  account  of  his  war  with  Swe- 
'  den,  which,  like  France,  required  almost  constantly  impor- 
'  tations  from  abroad,  believed  that  he  might  adopt  the 
'  principle  that  exportation  can  be  lawfully  prevented  if 
'  one  Belligerent  has  hopes  to  conquer  another  by  so 
'  doing,  and  intended  to  apply,  with  regard  to  a  whole 
^  country,  this  principle,  which  is  only  considered  as  valid 
^  with  regard  to  blockaded  ports,  all  the  Powers  remon- 
'  strated,  especially  Great  Britain,  and  unanimously  de- 
^  clared  this  doctrine  to  be  new  and  inadmissible  ;  so  that 
'the  King  was  convinced  and  desisted  from  it.  A  war 
'  can  certainly  differ  from  others  with  regard  to  its  occr- 
'  sion,  tendency,  necessity,  justice  or  injustice.  This  may 
'  be  a  most  important  question  for  the  Belligerent  Powers. 

It  can,  and  must  have  influence  upon  the  peace,  upon 
'the  indemnification  and  other  accessory  circumstances. 
'  But  all  this  is  absolutely  of  no  concern  to  the  Neutral 
'  Powers.  They  will  unquestionably  interest  themselves 
'  for  those  on  whose  side  justice  seems  to  be  ;  but  they 
'  have  no  right  to  give  way  to  this  sentiment.  Wliere  a 
'  Neutrality  is  not  quite  perfect^  if  ceases  to  he  JsJeutralitijr 

Keference  is  again  made  to  the  English  Note  (A),  and 
the  Danish  State  paper  continues  : — 


(Jt)  Vide  ante,  §  ccxlvi.  pp.  425-6. — ''It  is  further  to  be  observed," 
Sic.  to  end  of  Enf,dish  Note. 
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"  The  ships  bearing  the  British  flag,  like  those  which 
"  bear  that  of  the  allies  of  England,  find  in  all  the  har- 
"  hours  of  His  Majesty  every  possible  safety,  assistance, 
"  and  protection ;  but  those  cannot  be  reckoned  among  their 
"  number  which  have  been  captured  by  their  enemies.  The 
"  French  privateers  cannot  be  considered  as  pirates  by  the 
"  Neutral  Powers,  for  England  herself  does  not  consider 
"  and  treat  them  as  such.  In  England,  the  prisoners  are 
"  deemed  to  be  prisoners  of  war ;  they  are  exchanged  ;  and 
"  negotiations  have  ever  been  entered  into  for  this  purpose. 
"  The  usual  laws  of  war  are  there  observed  in  all  respects ; 
"  and  by  this  rule  alone  we  ought  to  go.  The  tricoloured 
''  flag  was  acknowledged  in  Denmark  at  a  period  when 
"  it  was  acknowledged  everywhere  else.  Every  alteration, 
"  in  this  respect,  would  be  impossible,  mthout  involving 
"  ourselves  into  a  war  which  we  have  not  deserved. 

"  The  admittance  of  privateers  in  Norway  is  a  conse- 
"  quence  of  this  Neutrality,  which  knows  no  distinction. 
"  This  has  been  the  usage  in  all  the  maritime  wars  which 
*'  ever  afflicted  Europe,  All  the  nations  in  their  turn  have 
"  availed  themselves  of  and  desired  it.  The  nature  of  the 
"  country  allows  no  general  prohibition.  It  would  only 
"  bring  us  into  dilemmas,  because  we  could  not  abide  by  it 
"in  a  remote  country,  where  there  are  coasts  of  immense 
^^  extent,  numberless  harbours  and  anchoring  places,  and 
"  only  a  small  number  of  inhabitants.  The  prohibition 
"  would  therefore  be  illusory,  and  even  dangerous,  because 
"  the  French,  in  virtue  of  their  decrees,  would  then  destroy 
"  the  ships  which  they  would  no  longer  hope  to  put  in  a 
"  state  of  safety.  The  subject  is  otherwise  of  small  impor- 
*'  tance  ;  and  the  means  against  it  are  numerous,  and  easily 
*'  to  be  applied. 

(Signed)  "A.  P.  YoN  Beknstorf." 

CCXLVIII.   To  assert  that  Provisions   o^oins^  to  an  un- 
ci      o 

blockaded  port  can  never  be  Contraband,  is  surely  too  large 
a  proposition.     Provisions  may   be  of  more  value   to  the 
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Belligerent  than  the  most  acknowledo;ed  Contraband  of 
fabricated  arms  and  prepared  munitions  of  war. 

To  assert  that  the  circumstances  which  make  provisions 
Contraband  must  be  of  a  special  and  exceptional  nature, 
is  a  proposition  concerning  which  there  can  be  no  reasonable 
doubt.  The  authority  of  Vattel  (/),  as  we  have  seen,  is  in 
favour  of  the  doctrine  that  provisions  may  be  Contraband. 
Pothier  (m),  on  the  other  hand,  maintains  an  exactly  oppo- 
site doctrine.  Whatever  may  be  the  authority  derivable 
from  the  stipulations  of  Treaties,  it  will  be  found  upon 
both  sides  of  the  question. 

In  estimating  the  conduct  of  Great  Britain  and  Denmark 
upon  this  occasion,  the  Jurist  must  rather  consider  whether 
the  facts  were  such  as  to  bring  the  exportation  of  corn  to 
France  within  the  exceptional  state  of  things  in  which  pro- 
visions become,  generally.  Contraband. 

The  principal  facts  appear  to  be, — 

1.  The  critical  state  of  France  under  the  pressure  of 
internal  disorganisation  and  belligerent  force. 

2.  That  the  grain  was  purchased  by  the  Government  of 
France,  and  was  taken  out  of  the  category  of  ordinary  com- 
mercial speculation.  Though  very  considerable  weight  is 
due  to  the  latter  of  these  positions,  it  nevertheless  appears 
to  the  writer  of  these  pages,  that  upon  the  facts,  the  reply 
of  Denmark  is  well  founded,  and  that  the  claim  of  England 
was  not  warranted  by  International  Law  {ii).      There  is. 


{I)  1.  3,  c.  vii.  s.  103. 

(m)  "  A  I'egard  des  munitions  de  bouclie  que  les  sujets  des  puissances 
neutres  nous  envoient,  elles  ne  sont  point  censees  de  contrebande,  ni 
par  consequent  sujettes  a  confiscation,  sauf  dans  un  seul  cas,  qui  est 
lorsqu'elles  sont  envoyees  a  une  place  assiegee  ou  bloque'e." — Traitedu 
Droit  de  Propriete,  pt.  i.  c.  ii.  ss.  2,  104. 

So  Vcdin  (1.  iii.  t.  ix.  art.  xi.)  admits  that  Loccenius  considers  tliem 
Contraband,  but  says,  "Par  nos  lois,  et  le  droit  commun,  elle  (la 
prohibition)  n'a  lieu  en  cette  partie  que  par  rapport  aux  places 
assiegees." 

(*i)  Mr.  Ward  defends  the  conduct  of  Great  Britain,  pp.  182,  215, 
223,  224,  227.     On  Contraband. 
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however,  one  important  inaccuracy  in  Count  Bernstoif's 
reply.  He  speaks  of  the  observance  of  Treaties  by  France 
towards  Denmark;  now  France,  by  a  Treaty  in  the  year 
1749,  with  Denmark,  had  excepted  grain  from  the  category 
of  Contraband,  yet  we  have  seen  that  on  the  9th  of  May, 
1793,  France,  though  the  Treaty  of  1749  was  in  full  force, 
issued  the  decree  (o)  that  grain  should  be  seized  and 
brought  in  for  pre-emption.  This  happened  about  two 
months  before  the  statement  as  to  the  observance  of 
Treaties  by  France  in  the  Danish  memorial. 

Nevertheless,  it  is  true  that  the  priority  of  misconduct  on 
the  part  of  France  towards  a  Neutral  did  not  justify  a  re- 
taliatory misconduct  on  the  part  of  England. 

It  was  not  only  by  Denmark  that  this  claim  on  the  part 
of  England  was  at  the  outset  resisted,  but  by  the  United 
States  of  North  America.  They  contended  that  corn,  flour, 
and  meal,  being  the  produce  of  the  soil  and  labour  of  the 
country^  were  not  contraband  of  war,  unless  carried  to  a 
place  actually  invested  (/?).  America  argued,  also,  that 
the  case  stated  by  Great  Britain  of  a  well-founded  expecta- 
tion of  reducing  the  enemy  by  famine,  did  not  in  fact 
exist,  inasmuch  as  provisions  were  cheaper  in  Franco 
than  in  England. 

The  Treaty  of  Commerce  with  England,  in  1  794,  pro- 
vided that  whatever  materials  served  directly  to  the  building 
and  equipment  of  vessels,  with  the  exception  of  un wrought 
iron  and  fir  planks,  should  be  considered  Contraband,  and 
liable  to  confiscation ;  but  the  Treaty  left  the  question  of 
provisions  open  and  unsettled,  and  neither  Power  was 
understood  to  have  relinquished  the  construction  of  the 
Law  of  Nations  which  it  had  asserted.  The  Treaty 
admitted   that  provisions  were   not  generally  Contraband, 


(o)  Vide,  ante,  §  ccxlv.  p.  422. 

(p)  Mr.  Jefferson's  Letter  to  Mr.  Pinchiey,  Septemher  ^th,  1793,  and 
Mr.  Randolphs  Letter  to  Mr.  Hammond,  May  1st,  1794. 
VOL.  III.  F  F 
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but  might  become  so  according  to  tbe  existing  Law  of 
Nations,  in  certain  cases,  and  those  cases  were  not  defined. 

It  is  only  stipulated,  by  way  of  relaxation  of  the  penalty 
of  the  law,  that  whenever  provisions  were  Contraband, 
the  captors,  or  their  Government,  should  pay  to  the 
owners  the  full  value  of  the  articles,  together  with  the 
freight,  and  a  reasonable  profit.  The  Government  of  the 
United  States  has  repeatedly  admitted,  that  as  far  as 
that  Treaty  enumerated  contraband  articles,  it  was  declara- 
tory of  the  Law  of  Nations,  and  that  the  Treaty  conceded 
nothing  on  the  subject  of  Contraband  (q). 

CCXLIX.  By  the  7th  article  of  the  above-mentioned 
Treaty  it  was  also  stipulated  that  a  mixed  commission  should 
decide  upon  the  claims  of  American  citizens  by  reason  of 
irregular  or  illegal  captures  and  condemnation  of  war-ves- 
sels and  other  property  under  the  authority  of  the  British 
Government. 

An  occasion  for  putting  in  force  the  provisions  of  this 
stipulation  soon  arose. 

The  British  instruction  of  June,  1793,  had  been  revoked 
previous  to  the  signature  of  this  Treaty  ;  but  before  its 
notification,  the  British  Government  issued  in  April,  1795, 
an  Order  in  Council,  instructing  its  cruisers  to  stop  and 
detain  all  vessels  laden  wholly  or  in  part  with  corn,  flour, 
meal,  and  other  articles  of  provisions,  and  bound  to  any 
port  in  France,  and  to  send  them  to  such  ports  as  might  be 
most  convenient,  in  order  that  such  corn,  &c.  might  be 
purchased  on  behalf  of  Government. 

This  last  order  was  subsequently  revoked,  and  the  ques- 
tion of  its  legality  became  the  subject  of  discussion  before 
the  mixed  Commission,  constituted  under  the  Treaty.  The 
Order  in  Council  was  justified  upon  two  grounds ; — 

1.  That  it  was  made  when  there  was  a  prospect  of  re- 

(q)  Mr.  Pid-erinc/s  Letter  to  Mr.  Munroe,  September  12th,  1795. 
His  Letter  to  Mr.  Pinchiey,  January  IQth,  1797". 
Indrvctions  from  the  Secretary  of  State  to  the  American  Minister  to 
France,  July  Ibth,  1797. 

Kenfs  Coram,,  vol.  i.  pp.  140-1. 
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ducing  the  enemy  to  terms  by  famine,  and  that,  in  such  a 
state  of  things,  provisions  bound  to  the  ports  of  the  enemy 
became  so  far  Contraband,  as  to  justify  Great  Britain  in 
seizing  them  upon  the  terms  of  paying  the  invoice  price, 
with  a  reasonable  mercantile  profit  thereon,  together  with 
freiofht  and  demurrao;e. 

2.  That  the  order  was  justified  by  necessity ;  the  British 
nation  being  at  that  time  threatened  with  a  scarcity  of  the 
articles  directed  to  be  seized. 

The  first  of  these  positions  was  rested  not  only  upon  the 
general  Law  of  Nations,  but  upon  the  article  of  the  Treaty 
between  Great  Britain  and  America  (r). 

As  evidence  of  the  general  International  Law,  the  autho- 
rity of  Vattel  (5)  and  of  Grotius  {t)  was  relied  upon ;  but, 
in  the  opinion  of  the  Commission,  unsuccessfully  ;  partly  on 
account  of  the  want  of  precision  in  Vattel,  and  on  account 
of  the  context  in  Grotius,  confining,  as  it  was  conceived, 
the  penalty  of  carrying  provisions  to  besieged  or  blockaded 
places ;  and  partly,  also,  with  reference  to  the  commentaries 
of  Rutherforth(7/)  and  Bynkershoek  (a:),  as  establishing  a 
contrary  position.  With  regard  to  the  18  th  article  of  the 
Treaty  of  1794,  it  was  conceived  that  it  left  the  question  of 
Contraband  where  it  found  it. 

As  to  the  second  ground  upon  which  the  Order  in  Council 
was  justified — necessity — Great  Britain  being,  as  alleged,  at 
the  time  of  issuing  it,  threatened  with  a  scarcity  of  those 
articles  directed  to  be  seized,  it  was  answered  that  it  would 
not  be  denied  that  extreme  necessity  might  justify  such  a 
measure.  It  was  only  important  to  ascertain  whether  that 
necessity  then  existed,  and  upon  what  terms  the  right  it 
communicated  might  be  exercised. 

Grotius,  and  the  other  text-writers  on  the  subject,  con- 


(r)  Wlieaton's  Elem.  of  International  Laiv  (Laicrence),  pp.  55-50. 

(s)  Droit  des  Gens,  1.  iii.  c.  vii.  s.  112. 

(t)  Grotius,  1.  iii.  c.  i.  s.  5. 

(u)  liuthcrforth's  Inst.  vol.  ii.  b.  ii.  c.  ix.  s.  19. 

(x)  BynkerslioeJ:.,  Q.  J.  P.  1.  i.  c.  ix. 

F  F  2 


i36  INTERNATIONAL    LAW. 

cnrred  in  stating  that  the  necessity  must  be  real  and  press- 
ing ;  and  that  even  then  it  does  not  confer  a  right  of  appro- 
priating the  goods  of  others,  until  all  other  practicable 
means  of  relief  have  been  tried  and  found  inadequate.  It 
was  not  to  be  doubted  that  there  were  other  practicable 
means  of  averting  the  calamity  apprehended  by  Great 
Britain.  The  offer  of  an  advantageous  market  in  the 
different  ports  of  the  kingdom  was  an  obvious  expedient  for 
drawing  into  them  the  produce  of  other  nations.  Mer- 
chants do  not  require  to  be  forced  into  a  profitable  com- 
merce ;  they  will  send  their  cargoes  where  interest  invites ; 
and  if  this  inducement  is  held  out  to  them  in  time,  it  will 
always  produce  the  effect  intended.  But  so  long  as  Great 
Britain  offered  less  for  the  necessaries  of  life  than  could  have 
been  obtained  from  her  enemy,  was  it  not  to  be  expected 
that  neutral  vessels  should  seek  the  ports  of  that  enemy  and 
pass  by  her  own  ?  Could  it  be  said  that  under  the  mere 
apprehension  (not  under  tlie  actual  experience)  of  scarcity, 
sho  was  authorised  to  have  recourse  to  the  forcible  means  of 
seizing  provisions  belonging  to  Neutrals,  without  attempting 
those  means  of  supply  which  were  consistent  with  the  rights 
of  others,  and  which  were  not  incompatible  with  her 
exigency?  After  this  order  had  been  issued  and  carried 
into  execution,  the  British  Government  did  what  it  should 
have  done  before :  it  offered  a  bounty  upon  the  importation 
of  the  articles  of  which  it  was  in  want.  The  consequence 
was,  that  Neutrals  came  with  these  articles,  until  at  length 
the  market  was  found  to  be  overstocked.  The  same 
arrangement,  had  it  been  made  at  an  earlier  period,  would 
have  rendered  wholly  useless  the  Order  of  1795. 

Upon  these  grounds,  a  full  indemnification  was  allowed 
by  the  Commissioners,  under  the  7th  Article  of  the  Treaty 
of  1794,  to  the  owners  of  the  vessels  and  cargoes  seized 
under  the  orders  in  Council,  as  well  for  the  loss  of  a  market 
as  for  the  other  consequences  of  their  detention  {y). 

(y)  U  heatoH^s  Eltm.  of  International  Law  (Lawrence),  pp.  5G0,  5C1. 
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CCL.  On  the  other  hand,  the  Executive  Government 
of  the  United  States  of  North  America  has  frequently  con- 
ceded, that  the  materials  for  the  building,  equipment,  and 
armament  of  ships  of  war,  as  timber  and  naval  stores,  are 
Contraband  (z). 

Questions  of  Contraband  generally  were  much  discussed 
during  the  continuance  of  the  Neutrality  of  the  North 
American  United  States  in  the  war  which  broke  out  in 
1793,  and  the  United  States  professed  to  be  governed  by 
the  modern  usage  of  nations  on  this  point  («). 

Mr.  Halleck  (b)  observes  that  the  numerous  Treaties  to 
which  the  United  States  have  been  parties,  and  which  con- 
tain any  stipulations  respecting  Contraband,  with  the  single 
exception  of  one  with  England  in  1794,  confine  the  term  to 
arms  and  munitions  of  war,  and  that  in  the  early  ones  naval 
titores  are  expressly  excluded  from  the  list. 

CCLI.  We  now  arrive  at  the  consideration  of  the  treat- 
ment which  this  subject  of  things  ancipitis  vel  promiscui  usus 
has  undergone  in  the  Prize  Courts  of  Great  Britain  and 
North  America.  '*  I  am  aware,"  Lord  Stowell  says,  "  of 
'•  (he  favourable  positions  laid  down  upon  this  matter  by 
''  irolffius  and  Vattel,  and  other  writers  of  the  Continent, 
''  although  Vattel  (<?)  expressly  admits  that  provisions  may, 
'•under  circumstances,  be  treated  as  Contraband;  and  I 
'•  take  the  modern  established  rule  to  be  this,  that  generally 
"  they  are  not  Contraband,  but  may  become  so  under  circum- 
''  stances  arising  out  of  the  particular  situation  of  the  war, 
'•  or  the  conditions  of  the  parties  engaged  in  it.     The  Court 


{z)  Mr.  Randolphs  Letter  to  M.  Adot,  July  6th,  1795. 
Mr.  Pickering'' s  Letter  to  Mr.  Finckney,  January  16th,  1797. 
Letter  of  Messrs.   Finckney,    Marshall,    and   Gerry   to   the    French 
Minister,  January  27th,  1798. 

(a)  Fresidenfs  Froclamation  of  Neutrality,  April  22nd,  1793. 

Rentes  Comm.  vol.  i.  pp.  139-40. 

(/))  Int.  Law,  p.  581. 

('•)  Vattd,  1.  iii.  c.  vii.  s.  112. 
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"  must,  therefore,   look  to  the  circumstances  under  which 
"  this  supply  was  sent. 

CCLII.  "  Among  the  circumstances  which  tend  to  pre- 
"serve  provisions  from  being  liable  to  be  treated  as  Contra- 
"  band,  one  is,  that  they  are  of  the  growth  of  the  country 
"  which  exports  them.  In  the  present  case,  they  are  the 
"  product  of  another  country,  and  that  a  hostile  country  ;  and 
"  the  claimant  has  not  only  gone  out  of  his  way  for  the 
"  supply  of  the  enemy,  but  he  has  assisted  the  enemy's  ally 
"  in  the  war  by  taking  off  his  surplus  commodities. 

CCLIII.  "Another  circumstance  to  which  some  indul- 
"  gence,  by  the  practice  of  nations,  is  shown,  is,  when  the 
"  articles  are  in  their  native  and  unmamifactured  state, 
"  Thus  iron  is  treated  with  indulo-ence,  thoug^h  anchors  and 
"  other  instruments,  fabricated  out  of  it,  are  directly  Con- 
"  traband.  Hemp  is  more  favourably  considered  than 
"  cordage  ;  and  wheat  is  not  considered  as  so  noxious  a 
"  commodity  as  any  of  the  final  preparations  of  it  for  human 
"  use.  In  the  present  case,  the  article  falls  under  this 
"  unfavourable  consideration,  being  a  manufacture  prepared 
"  for  immediate  use. 

CCLIV.  "But  the  most  important  distinction  is, 
"  whether  the  articles  were  intended  for  the  ordinary  use 
"  of  life  or  even  for  mercantile  ship's  use ;  or  whether  they 
"  were  going  with  a  highly  probable  destination  to  military 
"  use  {cl).  Of  the  matter  of  fact  on  w^hich  the  distinction 
"is  to  be  applied,  the  nature  and  quality  of  the  port  to 
"  which  the  articles  were  going  is  not  an  irrational  test ;  if 
"  the  port  is  a  general  commercial  port,  it  shall  be  under- 
"  stood  that  the  articles  were  going  for  civil  use,  although 
"  occasionally  a  frigate,  or  other  ships  of  war,  may  be  con- 
"  structed  in  that  port.  Contra,  if  the  great  predominant 
"  character  of  a  port   be  that   of  a  port  of  naval   military 


{d)  Tliis  doctrine  is  confirmed  by  Maisonnaire  v.  Keating^  2  Gallison'' s 
Amcr.  Hep.  p.  325. 
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"  equipment,  it  shall  be  intended  that  the  articles  were 
*' going  for  military  use,  although  merchant  ships  resort  to 
"  the  same  place,  and  although  it  is  possible  that  the  articles 
"  might  have  been  applied  to  civil  consumption  ;  for  it  being 
"  impossible  to  ascertain  the  final  use  of  an  article  ancipitis 
"  usus,  it  is  not  an  injurious  rule  which  deduces  both  ways 
"the  final  use  from  the  immediate  destination;  and^the 
"  presumption  of  a  hostile  use,  founded  on  its  destination 
"  to  a  military  port,  is  very  much  inflamed,  if  at  the  time 
"  when  the  articles  were  going,  a  considerable  armament 
"  was  notoriously  preparing,  to  which  a  supply  of  those 
"  articles  would  be  eminently  useful  "  (e). 

CCLV.  The  doctrine  laid  down  in  the  foreo;oing  extracts 
from  the  judgment  of  Lord  Stowell  was,  Mr.  Chancellor 
Kent  (/)  observes,  "  fully  adopted  by  the  Supreme  Court 
"  of  the  United  States,  when  we  came  to  know"  and  feel  the 
*'  value  of  Belligerents'  rights,  by  becoming  a  party  to 
"a  maritime  war."  The  Chancellor  goes  on  to  observe 
that,  "  in  the  case  of  the  Commercen  the  Supreme  Court 
'•'  observed,  as  Lord  Stowell  had  done,  that  by  the  modern 
"  Law  of  Nations,  provisions  were  not  generally  Contra- 
"  band,  but  they  might  become  so  (m  account  of  the 
"  particular  situation  of  the  war,  or  on  account  of  their 
"  destination ;  that  if  they  were  destined  for  the  ordinary 
"  use  of  life  in  the  enemy's  country,  they  were  not  Contra- 
'^  band  ;  but  that  it  was  otherwise  if  destined  for  the  army 
"  or  navy  of  the  enemy,  or  for  his  ports  of  military  or  naval 
'•  equipment." 

*' But  it  is  argued"  (Mr.  Justice  Story  says  in  the 
Commercen)  "  that  the  doctrine  of  Contraband  cannot  apply 
"  to  the  present  case,  because  the  destination  was  to  a 
"  neutral  country ;  and  it  is  certainly  true  that  goods 
"  destined  for  the  use   of  a  neutral  country  can  never  be 


(e)  The  Jonge  Margaretha,  1  C.  Bob.  Adm,  jRcj).  pp.  194-5. 
(/)  Commentaries,  vol.  i.  p.  143. 
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"  deemed  Contraband,  whatever  may  be  their  character,  oi 
*'  however  well  adapted  to  warlike  purposes.  But  if  such 
"  goods  are  destined  for  the  direct  and  avowed  use  of 
"  the  enemy's  army  or  navy,  we  should  be  glad  to  see 
"  an  authority  which  countenances  this  exemption  from  for- 
"  feiture,  even  though  the  property  of  a  Neutral.  Suppose, 
"  in^time  of  war,  a  British  fleet  were  lying  in  a  neutral  port, 
"  would  it  be  lawful  for  a  Neutral  to  carry  provisions  or 
"  munitions  of  war  thither,  avowedly  for  the  exclusive 
*'  supply  of  such  fleet  ? — would  it  not  be  a  direct  interposi- 
''  tion  in  the  war,  and  an  essential  aid  to  the  enemy  in  his 
"  hostile  preparations  ?  In  such  a  case,  the  goods,  even 
"  if  belonging  to  a  Neutral,  would  have  had  the  taint  of 
"  Contraband  in  its  most  offensive  character,  on  account  of 
''  its  destination ;  and  the  mere  interposition  of  a  neutral 
'•  i)ort  would  not  protect  them  from  forfeiture  "  {g).  And 
in  a  later  part  of  the  same  judgment  he  says:  "It  is  in 
"  vain  to  contend  that  the  direct  effect  of  the  voyage  was 
"  not  to  aid  the  British  hostilities  against  the  United  States. 
"  It  might  enable  the  enemy,  indirectly,  to  operate  with 
"  more  vigour  and  promptitude  against  us,  and  increase  his 
"  disposable  force.  But  it  is  not  the  effect  of  the  particular 
"  transaction  that  the  law  regards,  it  is  the  general  tendency 
"  of  such  transactions  to  assist  the  military  operations  of 
"  the  enemy,  and  the  temptations  which  it  presents  to 
"  deviate  from  a  strict  Neutrality.  Nor  do  we  perceive 
"  how  the  destination  to  a  neutral  port  can  vary  the  appli- 
"  cation  of  this  rule ;  it  is  only  doing  that  indirectly  which 
"  is  prohibited  in  direct  courses.  Would  it  be  contended 
"that  a  Neutral  might  lawfully  transport  provisions  for  the 
"  British  fleet  and  army  while  it  lay  at  Bordeaux  preparing 
'•  for  an  expedition  to  the  United  States  ?  Would  it  be 
"  contended  that  he  might  lawfully  supply  a  British  fleet 
"  stationed  on  our  coast  ?     We  presume  that  two  opinions 


(9)  The  (^ommercen,  1  Wheaton'' r,  (Amcr.)  Bcp.  p.  387. 
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"  could  not  be  entertained  on  such  questions ;  and  yet, 
*'  though  the  cases  put  are  strong,  we  do  not  know  that  the 
"  assistance  is  more  material  than  might  be  supplied  under 
"  cover  of  a  neutral  destination  like  the  present "  (A). 

CCLVI.  Upon  the  principles  laid  down  in  the  foregoing 
judgments  of  Lord  Stowell  and  Mr.  Justice  Story,  cheeses 
fit  for  naval  use,  and  going  to  a  port  of  naval  equipment, 
have  been  condemned  as  Contraband  (z). 

Biscuits  have  shared  the  same  fate,  especially  when  going 
from  one  enemy's  port  to  another  (Jt).  Wines  are  not 
generally  and  per  se  Contraband,  but  when  taken  on  their 
way  to  supply  an  armament  of  the  enemy  are  condemned  (l). 

CCLYII.  In  1797,  a  dispute  arose  between  the  United 
States  of  North  America  and  Spain  as  to  this  question 
of  naval  stores.  America  had,  by  Treaty  with  Spain, 
covenanted  to  exclude,  and,  by  Treaty  with  England,  to 
include,  them  in  the  catalogue  of  Contraband. 

Spain  protested  against  this  as  a  failure  in  the  duty  of 
reciprocity.  The  Government  of  the  United  States,  how- 
ever, after  having  demonstrated  that  this  reciprocity  could 
only  be  shown  when  Spain  was  at  peace  and  the  United 
States  at  war,  proceeded  to  defend  the  stipulation  with 
England  upon  the  ground  of  its  conformity  with  the  prin- 
ciples of  International  Law.  "  Ship  timber  and  naval 
''  stores  "  (the  American  Secretary  wrote)  "  are  by  the 
"  Law  of  Nations  contraband  of  war.  .  .  .  Permit  me 
"  to  say  that  our  engagement  with  Grreat  Britain  ought 
'•  to  be  no  matter  of  surprise  to  the  Catholic  King  ;  because 
"  His  Majesty  has  seen,  during  the  whole  course  of  the 
''  American  war,  how  steadily  Great  Britain  persisted,  in 


(h)  The  Commercen,  1  Wheaton^s  (Amer.)  Rep.  p.  392. 

(i)  The  Zelden  Riist,  6  C.  Rohinsoii's  Adm.  Rep.  p.  93. 

The  Frau  Margaretha,  ih.  p.  92. 

The  Jonge  Margaretha,  1  ih.  p.  193. 

{h)  The  Ranger,  6  G.  Rob.  Adm.  Rep.  p.  125. 

(/)  The  Edtvard,  4  C.  Roh.  Adm.  Rep.  p.  68. 
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"opposition  to  the  demands  of  all  the  Maritime  Powers,  ta 
"  maintain  her  claims  under  the  Law  of  Nations,  to  capture 
^^  enemy's  property,  and  timber,  and  naval  stores,  as  Con- 
"  traband  in  neutral  ships.  Could  His  Catholic  Majesty, 
"  therefore,  expect  that  Great  Britain  would  relinquish 
"  her  legal  rights  to  a  nation  (the  United  States)  which 
''  abounded  in  materials  for  building  and  equipping 
"  ships  ?  "  (m) 

CCLVIII.  We  have  seen,  from  the  foregoing  judgment, 
under  what  circumstances  naval  stores  and  materials  for 
ship-building  are  holden  confiscable  by  the  English  and 
North  American  Prize  Courts.  With  respect  to  any  aid  to 
be  obtained  from  an  investigation  of  Treaties  towards  the 
elucidation  of  this  subject,  not  only  can  no  general  inference 
be  derived  from  their  examination,  but,  on  the  contrary,  it 
will  appear  that  the  same  States  have  declared  naval  mate- 
rials to  be  Contraband  in  one  Treaty,  and  not  Contraband 
in  another  (w). 

CCLIX.  The  principles  on  which  the  French  Prize 
Courts  act,  may  be  gathered  from  the  following  decision  of 
the  Conseil  des  Prises  in  1807.  The  subject  was  the  capture 
of  the  Austrian  ship  77  Volajite  by  the  French  privateer 
L^Etoile  de  Bonaparte.     The  Court  said: — 

"  Attendu  qu'il  est  constant  par  les  pieces  de  bord,  que 
"  le  navire  et  le  chargeraent  sent  proprletes  neutres  ;  que 
"  le  port  de  Messine,  pour  lequel  I'expedition  etait  destinee, 
"  malgre  I'autorite  que  peuvent  y  exercer  les  Anglais,  n'est 
"point  soumis  au  blocus,  qui,  aux  termes  du  decret  du  21 
"  Novembre,  1806  (rapporte  ci-apres.  No.  7),  a  lieu  pour 
*'  les  ports  et  les  iles  Britanniques ;  et  que  les  sucres, 
''  suivant  le  manifeste  et  le  connalssement,  proviennent  de 
"  Lisbonne,  et  ont  ete  raffines  par  la  compagnie  de  Trieste 
"  et  de  Fiume  ; 


(m)  DehreWs  State  Papers,  p.  380. 
Ward  on  CoiUrahavd,  p.  254. 
(n)  Mantiing,  pp.  287-9. 
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"  Attendu  que  le  moyen  deduit  de  la  qualite  des  bois 
"  composant  la  majeure  partie  de  la  cargaison,  et  sur  lequel 
"  les  capteurs  ont  le  plus  insiste,  ne  peut  etre  accueilli,  si 
*'  Ton  considere  que,  loin  qu'il  soit  demontre  que  ces  bois 
"  appartiennent  exclusivement  a  la  construction  des  batimens 
"  de  guerre,  comme  I'ont  pense  les  experts  qui  ont  opere, 
"  hors  la  presence  des  parties  interessees,  le  contraire  semble 
"  resulter,  tant  de  la  teneur  du  proces- verbal  de  visite  qu'ils 
"  ont  irregulierement  dresse,  que  de  la  dimension  des 
"  planches  et  de  leur  nombre  compare  avec  la  capacite  du 
"  navire ; 

"  Qu'au  reste,  et  en  abordant  la  question  de  Contrebande 
''  elevee  par  le  corsaire,  il  est  facile  de  se  convaincre  que  la 
"  solution  lui  en  est  contraire.  En  efFet,  les  hois  de  construc- 
"  tion  ne  sont  declares  contrebande  de  guerre  par  aucun 
"  reglement  Fran9ais  encore  subsistant,  ni  par  aucun  Traite 
"  particulier.  C'est  faute  d'avoir  lu  le  Traite  de  1742, 
"conclu  entre  la  France  et  le  Danemarc,  qu'on  a  dit  qu'il 
"  CDmprenait  sous  cette  denomination  les  bois  de  construction. 
"  Si,  par  I'arrete  du  Directoire  du  12  Ventose  de  Pan  V., 
"  ils  ont  ete  ranges  parmi  les  objets  prohibes,  ce  n'aete  que 
*'  relativement  aux  Americains,  qui  avaient  soufFert,  par 
"leur  Traite  de  1794  avec  les  Anglais,  que  ces  objets 
"  fussent  regardes  comme  de  Contrebande ;  et  la  disposition 
"  de  cet  arrete  est  de  droit  annulee  par  la  convention  du  8 
"  Yendemiaire  de  I'an  IX.,  passee  entre  la  France  et  les 
"  Etats-Unis  d'Amerique,  qui,  en  specifiant  tous  les  articles 
"  de  Contrebande,  n'y  a  point  compris  les  bois  de  construc- 
"  tion.  Lors  meme  que  Ton  aurait  pu  soutenir  avec 
"  quelque  fondement  que  la  prohibition  contenue  dans 
"  I'arrete  du  12  Ventose  de  Pan  V.  eut  ete  applicable  a 
"  tous  les  Neutres,  elle  se  trouverait  implicitement  rapportee 
"  par  I'arrete  du  29  Frimaire  de  Fan  VIII.,  qui,  a  I'egard 
''  de  la  navigation  des  Neutres,  a  retabli  les  dispositions  du 
"reglement  du  26  Juillet,  1778,  dont  Part.  15  ordonne 
"  Pexecution  de  POrdonnance  de  la  Marine  de  1681,  laquelle, 
"  dans  Penumeration  des  objets  de  contrebande  de  guerre. 
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"  ne  place  point  les  bois  de  construction ;  d'ou  il  faut 
"  conclure  que  la  destination  pour  un  port  ennemi  des 
"  planches  chargees  sur  le  navire  //  Volante,  quel  qu'en 
"  dut  etre  I'emploi,  ne  les  a  point  rendues  confiscables,  et 
"  que  tout  au  plus  elle  serait  susceptible,  avec  les  autres 
"  circonstances  de  la  prise,  d'exempter  les  capteurs  des 
^'  dommages  et  interets  ; 

*'  Le  Conseil  decide  que  la  prise  faite  par  le  corsaire 
"  Fran9ais,  CEtoile  de  Bonaparte^  du  navire  Autrichien  11 
"  Volante,  est  invalide,  en  faite  pleine  et  entiere  main-levee 
^'  au  profit  des  proprietaires  ;  en  consequence,  ordonne  que 
"  le  dit  navire,  ensemble  les  marchandises  de  son  chargement, 
"  seront  remis  avec  les  pieces  de  bord  a  la  disposition  du 
"  capitaine  Natali  Hort ;  a  quoi  faire,  tons  gardiens,  se- 
"  questres  et  depositaires  seront  contraints  par  toutes  voies, 
"  meme  par  corps,  quoi  faisant  decharges.  Sur  la  demande 
"  en  dommages-interets,  met  les  parties  hors  de  cause  "  (o). 

CCLX.  It  is  to  be  observed,  however,  that  France,  in 
her  Treaty  with  Denmark  of  1742,  which  has  been  subse- 
(}uent]y  confirmed  by  her  Convention  of  1842,  has  com- 
prised in  the  category  of  Contraband  tar,  pitch,  rosin, 
sail-cloth,  hemp,  cordage,  masts,  and  timber  for  purposes  of 
war  (^025  de  construction). 

CCLXI.   Sail-cloth  (p),  masts,  anchors  (§'),  tar  (r),  and 


(o)  Merlin,  Repertoire  de  Jurisprudence,  vol.  xiii.  p.  94. 

Such  too  it  appears  is  the  present  law  : — "  Peuvent-ils  (les  Neutres) 
transporter  des  objets  de  materiel  naval  ?  Oui,  s'ils  interrogent  la 
legislation  Frangaise;  7ion,  s'ils  interrogent  la  loi  Anglaise." — De  Fistoye 
et  Duverdy,  t.  1.  p.  405.     (Paris,  1855.) 

(p)  The  Neptunus,  3  C.  Boh.  Adm.  Rep.  p.  108. 

{q)  The  Staat  Emhden,  1  0.  Roh.  Adm.  Rep.  p.  29. 

The  Charlotte,  5  0.  Roh.  Adm.  Rep.  p.  314. 

(r)  "  Dans  la  guerre  de  1700,  le  goudron  j  fut  compris,  parce  que  les 
ennemis  le  declarerent  de  Contrebande,  excepte  celui  qui  etoit  trouve 
sur  les  vaisseaux  Suedois,  parce  que  c'est  une  production  de  leur 
era  .  .  .  le  goudron  a  aussi  ete  declare  de  Contrebande,  avec  la  poix, 
resine,  les  voiles,  chanvres,  et  cordages,  les  mats  et  bois  de  construction 
pour  les  navires.     Ain.si  en  cette  par  tie  il  n'y  auroit  a  plaindre  de  la 
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pitcli  goiriji;  to  the  enemy's  use,  are  liable,  under  the  modern 
Law  of  Nations,  to  be  seized  as  Contraband  in  their  own 
nature,  and  without  respect  to  the  character  of  the  port 
to  which  they  are  destined.  In  1750,  the  Judges  of  the 
British  Court  of  Appeal  in  matters  of  prize  declared  pitch 
and  tar,  the  produce  of  Sweden,  on  board  a  French  sliip 
bound  to  a  French  port,  to  be  Contraband,  and  subject  to 
confiscation.  In  the  more  modern  understanding  of  this 
matter,  however,  goods  of  this  nature,  being  the  produce  of 
Sweden,  the  actual  property  of  Swedes,  and  conveyed  by 
their  own  navigation,  have  been  deemed,  in  British  Courts 
of  Prize,  subject  only  to  the  milder  rights  of  Pre-occwpancy 
and  Pre-emption  (s)  ;  and  it  may  be  said  that  though  pitch 
and  tar  are  now  generally  Contraband  in  a  maritime  war, 
the  rule  is  so  far  relaxed  as  to  allow  the  carrying  of  these 
articles  when  they  are  the  produce  of  the  claimant's 
country  (t).  This  relaxation  is  understood  with  a  condition 
that  it  may  be  brought  in,  not  for  confiscation,  but  for  Pre- 
emption :  to  entitle  the  party  to  the  benefit  of  this  rule, 
however,  a  perfect  honajides  is  required  {u).  On  the  other 
hand,  the  carrying  of  pitch  and  tar  to  a  neutral  port,  with 
an  intention  of  selling  them  there,  and,  if  not,  of  carrying 
them  on  to  an  enemy's  port  for  sale,  is  illegal,  and  the  in- 
tention of  so  doing  being  proved,  and  that  the  ulterior 
destination  was  concealed,  the  vessel,  being  the  property  of 


conduite  des  Anglais,  sans  leur  contravention  aux  Traites  particuliers, 
car  de  droit  ces  choses  sent  de  Contrebande  aujourd'hui,  et  depuis  le  com- 
mencement de  ce  siecle,  ce  qui  n'etoit  pas  autrefois  neanmoins." — 
Valin,  Ord.  de  la  Mar.  t.  ii.  1.  iii.  art,  xi. 

Vattel  includes  amongst  Contraband  "  les  hois,  et  tout  ce  qui  sert  a  la 
construction  et  a  I'armement  de  vaisseaux  de  guerre,"  &c.  1.  iii.  c.  vii. 
p.  112  in  fine.  Vide  ante,  vol.  i.  p.  41,  remarks  on  this  passage  from 
Valin. 

(s)  The  Maria,  1  C.  Bob.  Adm.  Rep.  p.  372.  This  is  the  famous  case 
of  the  Swedish  convoy. 

(t)  The  Sarah  Cfiristina,  ib.  p.  241. 

('»()  Ib.  p.  241. 
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the  same  owners,  is  liable  to  condemnatfon  (x).  Tar  and 
pitch,  which  are  neither  the  produce  of  the  exporting  country 
nor  protected  by  Treaty,  have  been  deemed  Contraband  (i/). 

CCLXII.  The  British  Order  in  Council  of  July,  1807, 
permitting  to  Sweden  the  liberty  of  trade  with  the  common 
enemy  in  innocent  articles  only,  was  holden  under  the  cir- 
cumstances to  imply  a  prohibition  as  to  naval  stores.  A 
cargo,  therefore,  on  board  a  Swedish  ship,  and  consisting  of 
pitch  and  tar,  being  naval  stores,  was  holden  to  be  of  the 
nature  of  Contraband,  in  such  a  sense  as  to  preclude  their 
falling  under  the  description  of  innocent  articles.  The 
cargo  was  accordingly  condemned,  but  the  ship  and  innocent 
articles  of  cargo  were  decreed  to  be  restored  under  the 
above  Order  in  Council,  though  in  opposition  to  the  general 
law  (z). 

Pitch  and  tar  bond  fide  intended  for  the  ship's  use  which 
carries  them,  are  not  Contraband.  The  bona  fides  is  a 
question  to  be  determined  by  all  the  circumstances  of  the 
case,  among  which  the  quantity  is  a  very  material  ingre- 
dient («). 


{x)  The  Richmond,  5  C.  Rob.  Adm.  Rep.  p.  336, 

(y)  The  Tioee  Juffrowen^  4  ih.  p.  242. 

(s)  The  Neptunus,  6  ih.  p.  403. 

(a)  The  Richmond,  5  ib.  p.  334. 

Pitch  and  tar,  the  property  of  a  Swedish  merchant,  and  the  produce 
of  Sweden,  taken  on  board  a  Swedish  ship  on  a  voyage  from  a  Swedish 
to  a  Dutch  port,  were  holden  not  to  be  Contraband,  and  restitution 
ordered,  but  captor's  expenses  of  taking  the  depositions  allowed. — 
The  Christina  Maria,  4  ib.  p.  166. 

In  a  similar  case,  restitution  having  passed  on  the  original  evidence, 
and  the  cargo  having  been  purchased  by  the  Government,  the  expenses 
of  the  claimant  and  captor  were  decreed  to  be  paid  by  Government. 
Resolution,  ibid.  note. 

A  cargo  of  tar  taken  going  from  a  port  of  the  country  of  which  it 
could  not  be  the  produce,  condemned.  The  Jonge  Tobias,  1  ih. 
p.  329. 

Pitch  and  tar  going  on  a  concealed  destination  to  the  enemy's  port, 
the  ship  and  cargo  were  both  condemned,  the  master  being  a  part 
owner.     The  Richmond,  5  ib.  p.  325. 
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CCLXIII.  With  respect  to  heyvp  fitted  for  naval  use  (Z*), 
the  relaxation  of  the  strict  rule  also  prevailed  durii  g  the 
same  war,  and  when  the  produce  and  property  of  the  ex- 
porting country,  it  was  not  confiscated  (c),  though  liable  to 
seizure  and  Pre-emption  by  the  Belligerent.  The  burden 
of  proof  that  it  is  such  produce  and  property  lies  upon  the 
claimant  (d). 

Brimstone  may  or  may  not  be  Contraband,  according  to 
the  circumstances  of  the  case  (e). 

Copper  in  a  state  fit  for  sheathing  (/)  has  been  condemned. 

Cargoes  of  barks,  fir  planks,  battens,  and  fire-wood,  are 
articles  which,  if  destined  for  a  port  of  naval  equipment, 
and  pronounced  by  competent  shipwrights  to  be  fit  for  ship- 
building, will  be  condemned  {g)  in  the  English  Prize 
Courts.  But  in  all  these  cases  the  destination  of  the  cargo 
is  the  main  circumstance. 


A  Swedish  ship  laden  with  tar,  pitch,  and  deals,  sailing  under  in- 
structions to  tak*i  British  convoy  for  Lisbon,  in  case  the  master  should 
not  be  able  to  obtain  a  purchaser  at  Copenhagen  for  the  ship  and  cargo, 
but  afterwards  detected  entering  a  Dutch  enemy's  port  :  holden  by 
the  Lords  of  Appeal  (affirming  the  decision  of  the  High  Court  of 
Admiralty),  liable  to  condemnation  with  her  cargo,  notwithstanding 
the  protest  of  the  master,  alleging  the  impossibility  of  obtaining  con- 
voy, and  that  the  deviation  was  occasioned  by  his  apprehension  of 
capture  by  French  cruisers,  the  suspicious  circumstances  in  the  case 
being  holden  to  remove  all  favourable  construction  usually  applied  with 
respect  to  the  general  trade  of  Sweden  in  such  articles.  The  Charlotte, 
1  Acton's  Rep.  p.  201. 

(h)  Other  hemp  is  not  seizable. 

The  Gute  Gesellschaft  Michael,  4  C.  Roh.  Adm.  Rep.  p.  95. 

The  Evert,  ih.  p.  354. 

(c)  The  Apollo,  4  C.  Rob.  Adm.  Rep.  p.  158. 

(d)  The  Evert,  ib.  p.  354. 

(e)  The  Ship  Carpenter,  2  Acton''s  (Appeals)  Reports,  p.  11,  in  which 
case  it  was  holden  not  to  be  Contraband. 

(/)  The  Charlotte,  5  C.  Rob.  Adm.  Rep.  p.  275. 

(g)  The  Endraught,  1  C.  Rob.  Adm.  Rep.  p.  25. 

In  the  Neptnnus,  3  ib.  p.  108,  tallow  and  sail-cloth  going  to 
Amsterdam  ;  former  restored,  latter  condemned. 

In  the  Nostra  Signora  di  Begona,  5  ib.  p.  08,  resin  going  to  a 
\)OYt  jjurely  mercantile,  restored. 
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CCLXIV.  It  will  be  obvious,  from  the  principles  which 
have  been  laid  down,  that  the  sale  of  a  ship  for  purposes  of 
war  is  the  sale  of  the  most  noxious  article  of  war.  The  sale 
by  a  Neutral  of  any  ship  to  a  Belligerent  is  a  very  suspicious 
act  in  the  opinion  of  the  English  and  North  American  Prize 
Courts,  and  one  which  the  French  Prize  Courts  refuse  to 
recognise ;  but  to  sell  a  ship  for  hostile  use  is  to  supply  a 
Belligerent  with  a  most  powerful  instrument  of  mischief — of 
Contraband  ready  made  up  in  its  most  malignant  form  (A). 
Upon  this  principle,  a  vessel  which,  being  in  every  respect 
fitted  for  a  ship  of  war,  was  sent  on  her  first  voyage  to  a 
belligerent  port,  with  instructions  to  her  master  to  sell  her, 
or  to  take  goods  on  freight,  but  with  an  intimation  that  the 
owners  would  prefer  selling  to  freighting,  as  she  was  not 
adapted  to  purposes  of  freight,  was  condemned  (i).  But  a 
ship  of  ambiguous  use,  and  previously  employed  for  pur- 
poses of  trade,  with  a  destination  to  be  sold  under  circum- 
stances not  indicating  a  hostile  use  of  her,  was  restored  (A). 

CCLXV.  From  what  has  been  already  said  with  re- 
spect to  the  duties  of  Neutrals,  it  will  be  seen  that,  in  the 
opinion  of  the  writer  of  these  pages,  unwrought  metals  and 
coined  monetj  (/)  may,  regard  being  had  to  their  destination, 
be  well  considered  as  Contraband  (/t?). 

Horses  and  their  equipage  are  mentioned  as  Contraband 
by  the  Ordonnance  de  la  Marine,  and  this,  Mr.  Chancellor 
Kent  says,  "  is  doubtless  the  general  rule  "  (n).  They  are 
mentioned   as  Contraband  in  a  great  variety  of  Treaties 


{h)  The  Richmond,  5  G.  Rob.  Adm.  Rep.  p.  331  ;  cf.  The  Santisima 
Trinidad,  7  Wneatonh  Amer.  Rep.  340  :  vide  ante,  §  cxxxviii. 

(i)  The  Brutus,  5  C.  Rob.  Adm.  Rep.,  Appendix  T. 

(k)  The  Fanny,  ih.  note. 

(l)  For  the  Treaties  in  which  they  are  so  considered,  see  Manning, 
pp.  285-6  ;  Ward,  p.  231. 

(m)  Vide  ante,  p.  250. 

{n)  Commentaries,  i.  136.  "Parceque  cela  a  beaucoup  d'analogie 
avecles  munitions  de  guerre." — Valin,  1.  iii,  t.  ix.  art.  xi.  ;  there  the 
principle  of  Contraband  by  analogy  is  admitted. 
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between  various  States  (o),  to  which,  however,  Russia 
appears  to  be  an  exception,  for  she  has  not  included  horses 
in  her  Treaties  respecting  Contraband  (/;). 

CCLXVI.  In  accordance  with  the  construction  of  Con- 
traband  upon  which  she  has  always  acted,  Great  Britain 
during  the  last  war  with  Russia,  by  an  Order  of  Council  {q), 
"  ordered  and  directed  that,  from  and  after  the  date  hereof, 
**  all  arms,  ammunition,  and  gunpowder,  military  and  naval 
*^'  stores,  and  the  following  articles,  being  articles  we  have 
*'•  judged  capable  of  being  converted  into,  or  made  useful  in 
^'  increasing  the  quantity  of  military  or  naval  stores ;  that 
^*  is  to  say,  marine  engines,  screw  propellers,  paddle-wheels, 
"  cylinders,  cranks,  shafts,  boilers,  tubes  for  boilers,  boiler- 
^'  plates,  fire-bars,  and  every  article,  or  any  other  component 
"  part  of  an  engine  or  boiler,  or  any  article  whatsoever  which 
"  is,  can,  or  may  become,  applicable  for  the  manufacture  of 
*' marine  machinery;  shall  be  and  the  same  are  hereby  pro- 
^' hibited  either  to  be  exported  from  the  United  Kingdom, 
"  or  carried  coastwise  "  (r). 

It  is  clear,  too,  that  upon  the  principles  which  have  been 
laid  down,  coal  may,  in  the  particular  circumstances  of 
the  case,  regard  being  had  to  its  quantity  and  destination, 
become  liable  to  seizure  (5). 

CCLXVII.  Fourthly.  We  have  now  to  consider  the 
doctrine  of  Pre-emption  as  applied  to  cases  of  Contra- 
band. 

Before  the  Treaty  of  Miinster,  or  about  the  middle  of  the 


(0)  As  late  as  1825,  in  a  Treaty  between  the  United  States  of  North 
America  and  Colombia. 

(p)  Manning,  pp.  284-5. 

(g)  Order  in  Council,  dated  l^th  February,  1854.  See,  too,  Speech 
of  Sir  James  Graham  (First  Lord  of  the  Admiralty),  29th  June,  1854, 
Hansard,  Pari.  Deb. 

(r)  The  like  prohibitions  were  extended  to  the  Island  of  Malta  by 
Order  in  Council,  dated  15th  April,  1854. 

(s)  Ortolan,  Dipl.  de  la  Mer,  t.  ii.  1.  iii.  ch.  vi.  p.  206  {second 
and  third  editions).  In  this  the  author  retracts  his  former  opinion  that 
coal  might  be  Contraband. 

VOL.    III.  G  G 
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seventeenth  century,  the  custom  of  Pre-emption  (t)  by  the 
Belligerent  of  the  property  of  the  subjects  of  another  State, 
which  was  thus  prevented  from  reaching  its  original  destina- 
tion, had  a  much  wider  operation  than  has  been  in  more 
modern  times  allowed  to  it. 

All  cargoes  without  distinction  were  then  subjected  to 
Pre-emption,  and  various  Treaties  acknowledge  and  regulate, 
or  prohibit,  the  exercise  of  this  belligerent  right  (u)  ;  and 
even  as  late  as  1810,  a  Treaty  between  England  and  Por- 
tugal, after  stipulating  that  military  and  naval  stores  seized 
by  Portugal  are  to  be  paid  for  at  the  price  fixed  by  the  pro- 
prietors, adds,  that  if  the  Portuguese  Government  takes 
possession  of  any  cargo  whatever,  or  of  any  part  of  a  cargo, 
with  the  intention  of  purchasing  it,  or  otherwise,  they  are 
to  be  liable  for  the  damage  which  the  goods  may  sustain 
while  under  the  custody  of  the  Portuguese  officers  {x). 

CCLXVIII.  But  according  to  general  modern  usage, 
the  doctrine  of  Pre-emption  {i/)  rests  upon  the  distinction 
between  articles  which  are  Contraband  universally,  and  those 
which,  being  amhigui  usus,  are  Contraband  only  in  the 
particular  circumstances  of  the  case  [z).     The  carrying  of 


(f)  According  to  Grotius  (notes  to  the  words  "publicse  signifi- 
cationes  fieri "),  the  true  meaning  of  the  French  Ordonnance  of  1584, 
Art,  Ixix.,  subjected  Contraband  not  to  confiscation  but  pre-emption. 

(u)  Manning,  p.  313,  e.g.  Denmark  and  Spain,  1641. — VI.  Dumont, 
i.  210. 

England  and  Portugal,  1642,  ib.  239. 

Denmark  and  Holland,  1645,  ib.  313. 

Spain  and  Holland,  1648. 

Treaty  of  Milnster,  ib.  p.  431. 

England  and  Holland,  1654,  ib.  ii.  p.  76. 

England  and  Portugal,  1654,  ib.  p.  83. 

{x)  De  Martens,  Suppl.  t.  vii.  p.  207. 

(y)  The  right  of  Pre-emption  (Mr.  Ward  says)  is  rather  a  waiver  of 
a  greater  right  than  a  right  itself.  It  is  an  indulgence  to  the  Neutral 
rather  than  a  privilege  of  the  Belligerent,  and  can  only  be  called  a 
right,  because  the  Belligerent  in  fact  may  pretend  to  something  more. 
Of  Contraband,  p.  196. 

(z)  See  s  55  of  55  Geo.  III.  c.  160,  a.d.  1815. 


CONTRABAND — DOCTRINE    OF    PRE-EMPTION.        451 

the  former  class  alone  is  ■punishable^  and  entails  the  penalty 
of  confiscation  either  of  ship  or  cargo,  or  both  («). 

The  latter  class  are  subject  to  the  milder  belligerent  right 
of  Pre-emption,  which  is  considered  as  a  fair  compromise 
between  the  right  of  the  Belligerent  to  seize,  and  the  claim 
of  the  Neutral  to  export  his  native  commodities,  though  im- 
mediately subservient  to  the  purposes  of  hostility  {h). 

CCLXIX.  According  to  the  practice  of  the  British 
Prize  Court,  a  profit  of  ten  per  cent,  has  been  usually  allowed 
to  the  proprietor  of  the  goods  seized  for  the  purposes  of  Pre- 
emption. This  practice  is  recognised  in  the  Treaty  between 
Great  Britain  and  the  United  States  of  North  America  of  the 
19th  November,  1794,  which  stipulates,  that  a  full  value  of 
all  articles  seized,  together  with  a  reasonable  mercantile  profit 
thereon,  together  with  the  freight,  shall  be  paid  by  the  captors 
or  their  Government  (c)  ;  and  in  the  Treaty  between  Great 
Britain  and  Sweden  in  1803  it  is  stipulated  that  there  shall 
be  paid  a  profit  of  ten  per  cent,  on  the  price  of  the  merchan- 
dise, valued,  at  the  option  of  the  proprietors,  either  in  England 
or  Sweden,  with  an  indemnity  for  the  freight  and  the  ex- 
penses of  detention  (d). 

CCLXX.  The  case  of  the  Haahet  (e)  may  be  con- 
sidered as  containing  the  best  enumeration  of  the  principles 


(a)  Heffter  seems  to  have  well  understood  this  distinction.  He 
speaks  of  horses,  materials,  provisions,  money  : — "Es  kann  daher  den 
Kriegfiihrenden  nur  gestattet  sein,  thatsachlich  gegen  die  Neutralen 
oder  den  neutralen  Handel  einzuschreiten,  wenn  jenen  Artikeln  eine 
Bestimmung  fiir  die  feindliche  Staatsgewalt  und  deren  Kriegsmacht 
mit  zureichenden  Griinden  beizumessen  steht."  They  do  not  fall 
under  the  category,  "  unerlaubten  strafbaren  Handel,"  §  160. 

(6)  The  Sarah  Christina,  1  C.  Bob.  Adm.  Rep.  p.  241. 

(c)  De  Martens,  v.  p.  674. 

(d)  Ih.  Suppl.  iii.  p.  526. 

(e)  2  C.  Bohinson^s  Adm.  Bep.  pp.  174-185.  As  to  other  cases  on  the 
same  subject,  see — 

The  Maria  Magdalena,  Hay  &  Marriotts  Adm.  Bep.  p.  250. 
The  Vryheid,  ih.  p.  188. 

The  Vrow  Antoinette,  Hay  <&  Marriotfs  Adm.  Bep.  p.  142  ;  also 
cases  mentioned  ib.   pp.    148,    169,    176,    217,  246,  267,  270,   272, 

G  G  2 
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which  govern  the  decision  of  the  British  Courts  of  Inter- 
national Law  upon  this  subject. 

"  This  was  a  case  arising  on  an  objection  to  a  report  of  the 
"  registrar  and  merchants  respecting  the  allowance  of  in- 
"  surance  as  part  of  the  price  of  a  cargo  of  wheat,  going  from 
"  Altona  to  Cadiz,  but  seized  and  brought  into  this  country, 
"  and  bought  by  Government.  The  demand  of  the  claimant, 
"  Mr.  Peschie,  of  Copenhagen,  had  been  disallowed  in  the 
"  report,  on  the  ground  that  the  insurance  had  not  actually 
"  been  made."  It  was  upon  this  state  of  facts  that  Lord 
Stowell  said : — " '  This  is  a  question  on  a  report  of  the 
*' '  registrar  and  merchants  respecting  an  allowance  of  in- 
"  '  surance  on  a  cargo  of  corn,  seized  and  brought  into  this 
" '  country.  The  cargo  was  decreed  to  be  restored,  and 
"  '  the  registrar  and  merchants  were  directed  to  make  a  report 
"  '  on  the  value  due  to  the  claimant;  such  reports  are  in  their 
*' '  nature  partly  legal  and  partly  mercantile ;  it  is  a  report 
"  *  proceeding  from  persons  qualified,  in  both  these  respects, 
"  *  to  form  a  sound  judgment  on  the  subject  before  them ; 
"  *  one  of  them  being,  from  his  connection  with  Courts  of 
" '  Justice,  supposed  capable  of  forming  his  own  opinion,  and 
" '  of  assisting  his  associates  on  all  questions  of  law,  in  the 
"  '  first  instance,  subject  to  the  inspection  and  correction  of 
"  ^  the  Court,  whilst  the  other  part  of  this  domestic  forum, 
^^  ^  as  I  may  call  it,  consists  of  persons  acquainted  with  trade, 
"  '  and  exercising  their  judgment  on  matters  relative  to  com- 
"  '  merce.  It  is  from  the  report  of  a  commission  so  consti- 
"  '  tuted,  that  the  question  is  now  brought  before  the  Court 
"  ^  on  a  subject  partly  legal  and  partly  mercantile. 

"  '  The  question  is,  whether  there  is  any  reasonable  ground 
"  '  for  me  to  pronounce  that  the  registrar  and  merchants  have 
"  '  disallowed  a  just  demand,  in  disallowing  a  charge  of  in- 
" '  surance  which  had  not  been  made.  It  has  been  argued 
"  '  that  this  charge  ought  to  have  been  allowed,  because  it  is 


287,    as  to   purchase   of   mixed  goods,    i.e.  some  Contraband,  some 
not. 
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"  '  usually  so  allowed  in  the  dealings  of  merchants  with  each 
"  ^  other ;  I  am  not  clear  that  this  is  a  necessary  consequence, 
*' '  for  it  is  surely  no  certain  rule  that  in  all  cases  where  a 
"  '  cargo  is  taken  Jwrg  belli,  but  for  the  mere  purpose  of  Pre- 
** '  emption,  that  it  is  to  receive  a  price  calculated  exactly  in 
" '  the  same  manner,  and  amounting  precisely  to  the  same 
"  '  value,  as  it  would  have  done,  if  it  had  arrived  at  its  port 
"  '  of  destination  in  the  ordinary  course  of  trade. 

" '  The  right  of  taking  possession  of  cargoes  of  this  descrip- 
"  '  tion,  Commeatus  or  Provisions,  going  to  the  enemy's  ports, 
"  '  is  no  peculiar  claim  of  this  country;  it  belongs  generally 
"  '  to  belligerent  nations ;  the  ancient  practice  of  Europe,  or 
"  *  at  least  of  several  maritime  States  of  Europe,  was  to  con- 
"  ^  fiscate  them  entirely  :  a  century  has  not  elapsed  since  this 
" '  claim  has  been  asserted  by  some  of  them.     A  more  miti- 
"  '  gated  practice  has  prevailed  in  later  times  of  holding  such 
"  '  cargoes  subject  only  to  a  right  of  Pre-emption,  that  is,  to 
"  '  a  right  of  purchase  upon  a  reasonable  compensation  to 
"  '  the  individual  whose  property  is  thus  diverted.     I  have 
"  '  never  understood  that,  on  the  side  of  the  Belligerent,  this 
^' '  claim  goes  beyond  the  case  of  cargoes  avowedly  bound  to 
" '  the  enemy's  ports,  or  suspected,  on  just  grounds,  to  have 
"  '  a  concealed  destination  of  that  kind  ;  or  that,  on  the  side 
*' '  of  the  Neutral,  the  same  exact  compensation  is  to  be  ex* 
"  '  pected,  which  he  might  have  demanded  from  the  enemy  in 
*' '  his  own  port;  the  enemy  may  be  distressed  by  famine,  and 
"  ^  may  be  driven  by  his  necessities  to  pay  a  famine  price 
"  '  for  the  commodity  if  it  gets  there ;  it  does  not  follow  that 
"  *  acting  upon  my  rights  of  war  in  intercepting  such  sup- 
*' '  plies  I  am  under  the  obligation  of  paying  that  price  of 
"  ^  distress.   It  is  a  mitigated  exercise  of  war  on  which  my  pur- 
"  '  chase  is  made,  and  no  rule  has  established  that  such  a  pur- 
"  ^  chase  shall  be  regulated  exactly  upon  the  same  terms  of 
"  ^  profit  which  would  have  followed  the  adventure  if  no  such 
"  '  exercise  of  war  had  intervened  ;  it  is  a  reasonable  indem- 
"  '  nification  and  a  fair  profit  on  the  commodity  that  is  due,  re- 
"  '  ference  being  had  to  the  original  price  actually  paid  by 
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*'  *  the  exporter,  and  the  expenses  which  he  has  incurred. 
"  '  As  to  what  is  to  be  deemed  a  reasonable  indemnification 
"  '  and  profit,  I  hope  and  trust  that  this  country  will  never 
" '  be  found  backward  in  giving  a  liberal  interpretation  to 
"  '  these  terms ;  but  certainly  the  capturing  nation  does  not 
" '  always  take  these  cargoes  on  the  same  terms,  on  which 
"  '  an  enemy  would  be  content  to  purchase  them ;  much  less 
" '  are  cases  of  this  kind  to  be  considered  as  cases  of  costs 
"  '  and  damages,  in  which  all  loss  of  possible  profit  is  to  be 
"  '  laid  upon  unjust  captors;  for  these  are  not  unjust  captures, 
"  '  but  authorised  exercises  of  the  rights  of  war. 

^' '  Two  or  three  considerations  have  been  urged,  which 
*' '  may,  with  all  propriety,  be  dismissed  :  one  is,  that  it  was 
" '  understood  between  the  King's  Government  and  the 
"  '  parties  that  this  charge  should  be  allowed.  Certainly  if 
"  '  it  were  made  out  by  any  credible  proof,  that  the  faith  of 
*' '  Government  had  been  in  the  slightest  manner  pledged  to 
" '  such  an  understanding,  there  is  no  principle  which  this 
"  '  Court  would  hold  more  sacred,  than  that  the  faith  of 
"  '  Government  should  be  held  inviolate  in  transactions  of 
"  ^  this  kind ;  but  no  sort  of  proof  is  offered  of  this,  and  the 
"  '  fact  has  in  no  way  come  to  my  knowledge.  It  is  said, 
"  '  likewise,  that  in  the  cases  of  this  kind  which  occurred  last 
"  '  war,  and  which  were  then  settled  by  the  Navy  Board,  the 
" '  charge  of  insurance  was  allowed,  but  the  policy  of 
"  '  insurance  was  never  called  for.  How  this  practice  came 
"  '  to  prevail  there,  whether  under  a  notion  that  the  insurances 
"  '  had  been  really  made  whenever  they  were  charged,  whether 
"  '  under  any  order  of  Government,  or  how  otherwise,  I  am 
"  '  not  informed ;  the  persons  who  had  to  settle  those  accounts 
"  '  were  not  mercantile  men,  and  might  be  led  by  the  charge 
"  '  to  suppose,  that  it  had  actually  been  incurred.  Under 
** '  whatever  circumstances  such  a  practice  grew  up,  if  it  did 
"  '  obtain,  it  is  no  binding  rule  upon  the  registrar  and  mer- 
"  '  chants  here  ;  it  might  be  simple  mistake,  and  at  best  it  is 
"  '  no  deciding  authority. 

" '  I  have  already  said,  that  the  expected  payment  at  the 
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" '  port  of  delivery,  is  not  the  necessary  measure  of  com- 
"  '  pensation  at  the  port  of  the  Belligerent.  It  is  not  so  with 
'' '  reference  to  any  constituent  of  price  ;  with  respect  to  in- 
"  '  surance,  considered  as  such,  it  would  be  peculiarly  im- 
"  '  proper ;  it  is  reasonably  to  be  charged  at  the  port  of 
" '  delivery,  although  it  has  never  been  paid,  because  the 
"  '  merchant  has  stood  his  own  risk,  and  has  purchased  the 
"  '  insurance  at  the  expense  of  his  own  danger.  But  is  that 
"  '  the  case  where  the  voyage  has  been  interrupted  almost 
" '  in  its  commencement,  where  the  cargo  has  been  carried 
" '  into  a  neighbouring  port  ?  In  the  present  case  the 
" '  voyage  was  from  Altona  to  Cadiz,  from  the  north  to  the 
"  '  south  of  Europe,  and  the  cargo  is  seized  upon  its  en- 
"  '  trance  into  the  British  Channel  very  soon  after  quitting 
"  '  its  port.  Most  of  the  cargoes  taken  have  a  similar  desti- 
" '  nation,  and  are  taken  under  similar  circumstances. 
"  '  What  pretence  is  there  to  say^,  that  all  risks  of  the 
^' '  voyage  have  been  incurred  ? — the  utmost  that  could  be 
"  ^  claimed  is  an  insurance  pro  rata  itineris  peracti^  amount- 
" '  ing  to  a  very  small  proportion  of  the  whole,  hardly  de- 
"  '  serving  a  particular  consideration.  As  to  what  is  said, 
" '  that  in  the  case  of  capture  of  ships  you  allow  the  full 
"  '  freight  of  the  whole  voyage,  that  allowance  is  made  on 
" '  another  account ;  you  take  the  ship  in  that  case  on 
"  '  account,  not  of  itself,  but  of  its  cargo  ;  you  interrupt 
"  '  its  occupation,  which  was  legal  and  innocent,  and  it  is 
"  '  therefore  not  unjust  to  allow  it  the  benefit  of  its  original 
"  ^  contract,  which  you  alone  have  prevented  from  being 
"  '  carried  into  execution.  Very  different  is  the  considera- 
" '  tion  of  risk,  respecting  a  cargo,  which  has  never  been 
"  ^  incurred,  and  of  a  payment  which  is  due  only,  on  the 
"  '  event  of  that  risk  having  been  actually  incurred — no 
"  '  contract  subsisting,  and  the  cargo  being,  in  its  own 
"  *  nature,  liable  to  this  species  of  interception. 

" '  Upon  the  whole,  I  see  no  sufficient  reason  to  pro- 
" '  nounce  that  the  registrar  and  merchants  have  adopted  a 
"  '  wrong  measure  of  value  in  disallowing  the  charge  of  in- 
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"  '  surance  ;  they  have  allowed  what,  upon  their  own  expe- 
"  '  rience,  they  pronounce  to  be  a  reasonable  indemnification 
"  ^  and  profit,  and  I  do  not  understand  that  the  sufficiency 
"  '  of  this  indemnification  and  profit  is  impeached  on  any 
" '  other  ground  than  that  an  insurance  would  have  been 
"  '  added  in  the  ordinary  course  of  a  mercantile  account,  if 
"  '  the  cargo  had  reached  its  intended  destination.  Being  of 
" '  opinion  that  the  ordinary  terms  of  a  mercantile  account,  to 
"  '  be  settled  on  the  completion  of  the  voyage,  do  not  furnish 
"  ^  (all  circumstances  being  duly  weighed)  the  necessary  or 
**  'just  measure  of  value  to  be  applied  in  transactions  of 
" '  this  kind,  I  do  not  find  myself  enabled  to  sustain  the 
"^objection."' 

CCLXXI.  Fifthly.  Official  communications  from  an 
official  person  on  the  public  affiiirs  of  the  belligerent  Govern- 
ment (/)  are  such  despatches  as  impress  a  hostile  chai-acter 
upon  the  carriers  of  them. 

The  mischievous  consequences  of  such  a  service  cannot 
be  estimated,  and  extend  far  beyond  the  effect  of  any  Con- 
traband that  can  be  conveyed,  for  it  is  manifest  that  by  the 
carriage  of  such  despatches  the  most  important  operations 
of  a  Belligerent  may  be  forwarded  or  obstructed. 

In  general  cases  of  Contraband,  the  quantity  of  the 
article  carried  may  be  a  material  circumstance,  but  the 
smallest  despatch  may  suffice  to  turn  the  fortunes  of  war  in 
favour  of  a  particular  Belligerent  (g). 

CCLXXII.  The  penalty  is  confiscation  of  the  ship  (h) 
wnicli  conveys  the  despatches,  and,  ob  contlnentiam  delicti,  of 
the  cargo  (z),  if  both  belong  to  the  same  master. 

It  is  indeed  competent  to  those  entrusted  with  the  care  of 
the  ship,  on  board  of  which  such  despatches  are  found,  to 

(/)  The  Caroline,  6  C.  Boh.  Adm.  Rep.  p.  465. 

{g)  The  Atalanta,  ib.  p.  440,  is  a  leading  case  on  the  subject,  in 
which  all  the  premisses  which  lead  to  the  conclusion  expressed  in 
the  text  are  fully  set  forth. 

(h)  The  Caroline,  ib.  p.  461,  note. 

(i)  The  Atalnnta,  ib.  p.  400. 
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discharge  themselves  from  the  imputation  of  being  concerned 
in  the  knowledge  and  management  of  the  transaction  (k). 
But  the  presumption  is  strong  against  the  ignorance  of  the 
master  of  the  ship,  and  when  he  has  knowingly  taken  on 
board  a  packet  or  letter  addressed  to  a  public  ofncer  of  a 
belligerent  Government,  the  plea  of  the  insignificance  of  the 
communication,  and  its  want  of  connection  with  the  political 
objects  of  the  war,  will  not  avail  him,  nor,  except  perhaps 
in  an  extreme  case  of  imposition  practised  upon  him,  will 
the  plea  of  ignorance  of  the  contents  of  the  despatches  avail 
him ;  his  redress  must  be  sought  against  the  person  whose 
agent  or  carrier  he  was  (Z). 

With  respect  to  such  a  case  as  might  exempt  the  carrier 
of  despatches  from  the  usual  penalty,  it  is  to  be  observed 
that  where  the  commencement  of  the  voyage  is  in  a  neutral 
country,  and  is  to  terminate  at  a  neutral  port,  or  at  a  port 
to  which,  though  not  neutral,  an  open  trade  is  allowed,  in 
such  a  case  there  is  less  to  excite  the  vigilance  of  the  master, 
and,  therefore,  it  may  be  proper  to  make  some  allowance 
for  any  imposition  which  may  be  practised  upon  him.  But 
when  a  neutral  master  receives  papers  on  board  in  a  hostile 
port,  he  receives  them  at  his  own  hazard,  and  cannot  be 
heard  to  avow  his  ignorance  of  a  fact  with  which,  by  due 
inquiry,  he  might  have  made  himself  acquainted  (m). 

CCLXXIII.  An  exception  from  the  foregoing  rule 
is  furnished  by  the  case  of  Ambassadors  sending  despatches 
from  the  neutral  country,  in  which  they  are  resident, 
for  the  purpose  of  preserving  the  relations  of  amity 
between  that  State  and  their  own  Government. 


{h)  lb.  p.  445. 

The  Rapid,  Edivards^s  Adm.  Rep.  p.  228. 

(l)  The  Hope,  cited  in  the  Atalanta,  6  0.  Rob.  Adm.  Rep.  p.  457.  The 
same  ca,se  cited  in  note  to  the  Caroline,  6  ib.  pp.  461,  462  ;  et  vide 
post,  §  cclxxxvi. 

The  Rapid,  Edwards's  Adm.  Rep.  pp.  228-229. 

(m)  The  Springbok,  judgment  of  Supreme  Court,  1866  a.d.  ,  5  Wallace 
(Amer.)  Rcjy.  p.  1, 
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Despatches  found  on  board  a  neutral  ship,  containing 
communications  from  a  hostile  Government  to  their  Consul 
resident  in  a  neutral  country,  are  not,  generally  speaking^  of 
the  nature  of  Contraband  {n). 

The  legal  presumption  is  that  the  communication  has  re- 
ference to  the  commercial  relations  of  the  Belligerent  and 
the  Neutral,  and  if  they  were  interdicted,  the  functions  of 
the  official  persons  charged  with  the  maintenance  of  these 
relations  would  altogether  cease.  It  is  to  be  remembered, 
that  the  functions  of  the  Consul  relate  to  the  joint  commerce 
in  which  the  Neutral  as  well  as  the  Belligerent  is  engaged  (o). 
The  Neutral  has  a  right  to  preserve  his  relations  with  the 
enemy,  and  it  is  not  to  be  presumed  that  any  communication 
between  them  can  partake  in  any  degree  of  the  nature  of 
hostility  against  the  other  Belligerent  (ji). 

Lord  Stowell  has  observed  in  one  of  his  judgments : — 
"  It  is  indeed  competent  to  a  Belligerent  to  stop  the 
"  Ambassador  of  his  enemy  on  his  passage ;  but  when  he 
*'  has  arrived,  and  has  taken  upon  himself  the  functions  of 
"■  his  office,  and  has  been  admitted  into  his  representative 
"  character,  he  is  entitled  to  peculiar  privileges,  as  set  apart 
*'  for  the  protection  of  the  relations  of  amity  and  peace,  in 
*' maintaining  which  all  nations  are,  in  some  degree,  in- 
"  terested.  With  respect  to  this  question,  the  convenience 
"  of  the  neutral  State  is  also  to  be  considered ;  for  its  in- 
"  terests  may  require  that  the  intercourse  of  correspondence 
"  with  the  enemy's  country  should  not  be  altogether  inter- 
"  dieted ;  it  would  be  almost  tantamount  to  preventing  the 
"  residence  of  an  Ambassador  in  a  neutral  State,  if  he  were 
"  debarred  from  the  means  of  communicating  with  his  own." 

I  have  already  {q)  fully  considered  the  error  which  has 
arisen  from  a  misinterpretation  of  this  language,  and  a  want 


{n)  The  Caroline,  6  C.  Bob.  Adm.  Rep.  p.  468.     Cf.  p.  466. 

Vide  ante,  vol,  ii.  §  cxxx.  a. 

(o)  The  Madison,  Edwards's  Adm.  Rep.  p.  224. 

(j))  The  Caroline,  G  C.  Boh.  Adm.  Rep.  p.  464. 

(q)  Yol.  ii.  §  cxxx. 
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of  due  consideration  of  the  circumstances  of  the  case  to  which 
they  were  applied  and  of  comparing  them  with  other  remarks 
from  the  same  high  authority.  Having  reference  to  these 
considerations,  it  has  been  shown  that  the  language  in 
question  only  warrants  this  proposition,  viz.,  that  the  Am- 
bassador of  a  Belligerent  to  a  Neutral,  who  has  not  yet 
accepted  him,  may,  while  in  ifinere  through  the  other  Bellige- 
rent's country,  be  detained  by  the  proper  authority  of  that 
country. 

CCLXXIV.  Sixthly.  As  to  the  carrying  of  military 
persons  in  the  employ  of  a  Belligerent,  or  being  in  any  way 
engaged  in  his  transport  service. 

It  has  been  most  solemnly  decided  by  the  Tribunals  of 
International  Law,  both  in  England  and  the  United  States 
of  North  America,  that  these  are  acts  of  hostility  on  the 
part  of  the  Neutral  which  subject  the  vehicle  in  which  the 
persons  are  conveyed  to  confiscation  at  the  hands  of  the 
Belligerent  (r). 

It  may  be  difficult  to  define  what  is  the  number  of  military 
persons  the  conveyance  of  whom  may  subject  the  neutral 
ship  to  this  penalty ;  but,  in  truth,  the  number  alone  is  an 
insignificant  circumstance  in  the  considerations  on  which  the 
principle  of  Law  is  built;  since  fewer  persons  of  high 
quality  and  character  may  be  of  more  importance  than  a 
much  greater  number  of  persons  of  lower  conditions :  to 
send  out  one  general  may  be  a  more  noxious  act  than  the 
conveyance  of  a  whole  regiment  (5). 

It  has  been  justly  holden  that  a  ship  so  employed  cannot 
escape  confiscation  by  alleging  that  she  acted  under  du- 
ress and  violence.  If  an  act  of  force,  exercised  by  one 
Belligerent  Power  on  a  neutral  ship  or  person,  were  to  be 
deemed  as  sufficient  justification  for  any  act  done  by  him 

(r)  The  Carolina,  4  G.  Rob.  Adm.  Rep.  p.  256. 

The  Friendship,  6  ih.  p.  420. 

The  Orozemho,  ih.  p.  430. 

The  Commercen,  1  Wheaton's  {Am,er.)  Rep.  p.  391. 

(s)  The  Orozemho,  4  C.  Rob.  Adm.  Rep.  pp.  453-4. 
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contrary  to  the  kDown  duties  of  a  neutral  character,  the 
rights  of  the  Belligerent  and  the  rules  of  International  Law 
would  be  easily  evaded  and  set  at  naught.  The  Neutral 
must  look  to  his  own  Government  for  redress  asrainst  the 
Government  which  has  coerced  him.  Moreover,  the  penal 
liability  of  the  ship  so  employed  is  not  extinguished  until 
the  vessel  has  shaken  off  the  belligerent  character  which 
her  occupation  has  impressed  upon  her.  So  long  as  she 
continues  under  the  command  of  the  enemy,  she  remains 
liable  to  capture  and  condemnation  (t). 

CCLXXV.  Seventhly.  We  have  to  consider  the  penalty 
of  carrying  Contraband. 

By  the  ancient  Law  of  Nations,  the  carrying  of  Contra- 
band worked  in  all  cases  a  forfeiture  of  the  vehicle  which 
carried  it. 

According  to  the  mitigated  rule  of  modern  practice,  the 
ship  is  not  generally  condemned,  but  freight  and  expenses 
only  are  forfeited  (m). 

In  the  case  already  mentioned  of  the  Bermuda  {x),  the 
Court  said : — 

"  There  remains  the  question  whether  the  Bermuda,  on  the 
"  supposition  that  she  was  really  a  neutral  ship,  should  be 
"  condemned  for  the  conveyance  of  Contraband.  For,  in 
"  general,  as  we  have  seen,  a  neutral  may  convey  Contra- 
''  band   to    a   belligerent,    subject    to   no   liability    except 


{t)  The  Carolina,  4  G.  Boh.  Adm.  Rep.  pp.  259-261. 

{u)  Bynkershoek,  Q.  J.  B.  1.  i.  c.  x. 

The  Bingende  Jacob,  1  C.  Bob.  Adm.  Bep.  p.  90. 

The  Sarah  Christina,  ih.  p.  242. 

The  Jonge  Jacobus  Baceman,  ib.  p.  243. 

The  Mercurius,  ib.  p.  288. 

The  Emanuel,  ib.  p.  296. 

The  Jonge  Tobias,  ib.  p.  329. 

The  Wilhehnina,  note  to  the  Bebecca,  2  C.  Bob.  Adm.  Bep.  p.  101. 

The  Franklin,  3  ib.  p.  217. 

The  Neutralitdt,  ib.  p.  295. 

The  Atlas,  ib.  p.  304,  n. 

(x)  The  Bermuda,  3  Wallace  (Amcr.)  Bep.  p.  555. 
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^*  seizure  in  order  to  confiscation  of  the  offending  goods. 
''  The  ship  is  not  forfeited,  nor  are  non-offending  parts  of 
"  the  cargo. 

"  This  has  been  called  an  indulgent  rule,  and  so  it  is  (y). 
"  It  is  a  great  but  very  proper  relaxation  of  the  ancient 
"  rule,  which  condemned  the  vessel  carrying  Contraband  as 
"  well  as  the  cargo.  But  it  is  founded  on  the  presumption 
"that  the  Contraband  shipment  was  made  without  the 
"  consent  of  the  owner  given  in  fraud  of  belligerent  rights, 
"  or,  at  least,  without  intent  on  his  part  to  take  hostile  part 
"  against  the  country  of  the  captors  ;  and  it  must  be  recog- 
"  nised  and  enforced  in  all  cases  where  that  presumption  is 
"  not  expelled  by  proof. 

"  The  rule,  however,  requires  good  faith  on  the  part  of 
"  the  neutral,  and  does  not  protect  the  ship  where  good 
"faith  is  wanting." 

Then  the  cases  of  the  Franklin  (z),  the  Neutralitdt  (a), 
the  Ranker  (Z>),  and  the  Jon^e  Emilia  (c),  were  referred  to, 
and  the  Court  proceeded  : — 

"  We  cannot  doubt  that  the  Bermuda  was  justly  liable  to 
''  condemnation  for  the  conveyance  of  Contraband  of  goods 
"destined  to  a  belligerent  port,  under  circumstances  of 
"  fraud  and  bad  faith,  which  make  the  owner,  if  Haigh  was 
"owner,  responsible  for  unneutral  participation  in  the  war. 

"  The  cargo,  having  all  been  consigned  to  enemies,  and 
"  most  of  it  Contraband,  must  share  the  fate  of  the  ship." 

The  exceptional  cases,  in  which  the  severity  of  the  ancient 
law  is  still  applied,  are — 

1.  Cases  in  which  there  are  circumstances  of  aggravation. 


(y)  The  Bingende  Jacob,  1  0.  Boh.  Adm.  Bep.  p.  90.     The  Sarah 
Christina,  ih.  p.  238.     See  opinions  of  Bynkershoek  and  Heineccius 
cited  in  notes  to  the  Mercurius,  ih.  p.  288  ;  and  the  Franklin  3  ib 
p.  222. 

(z)  3  a  Boh.  Adm.  Bep.  p.  224. 

(a)  Ib.  p.  296. 

(6)  6  a  Bob.  Adm.  Bep.  p.  126. 

(e)  3  a  Bob.  Adm.  Bep.  p.  52. 
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2.  Cases  in  which  the  Contraband  belongs  to  the  owner 
of  the  ship  (d). 

CCLXXVI.  1.  Among  the  circumstances  of  aggrava- 
tion are  to  be  mentioned  :  — 

a.  A  false  destination,  which,  with  Contraband  on  boards 
subjects  both  ship  and  cargo  to  condemnation  (e). 

y8.  The  carriage  of  Contraband,  with  the  privity  of  the 
owner,  and  in  violation  of  a  Treaty  (/). 

7.  A  concealment  of  Contraband  in  the  outward  cargo, 
which  has  been  holden  to  render  the  ship,  on  her  return, 
subject  to  condemnation ;  and  the  misconduct  of  the  super- 
cargo— the  agent  of  the  owner — has  been  holden  to  affect 
the  owner's  interest  (^). 

8.  A  private  vessel  has  been  forfeited  by  the  contraband 
traffic  of  an  officer  placed  in  command  by  the  Board  of 
Admiralty  (h). 

2.  In  cases  in  which  the  ship  belongs  to  the  owner  of  the 
Contraband,  condemnation  always  follows.  If  the  owner  of 
the  Contraband  own  a  share  only  in  the  vessel,  his  share 
will  be  condemned  :  and  this  effect  will  be  produced  by  the 
contraband  articles,  though  unclaimed,  if  they  appear  by 
the  evidence  to  belong  to  such  part-owner  (i). 

CCLXXVII.  With  respect  to  the  effect  of  Contraband 
upon  the  rest  of  the  cargo,  it  is  to  be  observed  that  the 


(d)  The  Mercurius,  note,  1  C.  Bob.  Adm.  Bep.  p.  288. 
The  Jonge  Tobias,  ib.  p.  329. 

The  Franklin,  3  ib.  p.  217. 
The  Bingende  Jacob,  1  ib.  p.  91. 
The  Neutralitat,  3  ib.  p.  295. 

(e)  The  Franklin,  3  ib.  p.  217. 
The  Banger,  6  ib.  p.  125. 
The  Edward,  4  ib.  p.  68. 

(/)  The  Neutralitat,  3  ib.  p.  295. 

(g)  The  Baltic,  1  Acton,  p.  25. 

(h)  Blewitt  V.  Hill,  13  Easfs  Beports,  p.  13. 

(i)  The  Floreat  Commercium,  3  C.  Bob.  Adm.  Bep.  p.  178. 

The  Franklin,  ib.  p.  217. 
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penalty  of  Contraband  extends  to  all  the  property  of  the 
same  owner  involved  in  the  same  unlawful  transaction  (k). 
And  therefore,  if  the  same  owner  possess  articles  which  are 
and  which  are  not  Contraband,  all  will  be  alike  condemned^ 
To  escape  from  the  contagion  of  Contraband,  the  innocent 
articles  must  be  the  property  of  a  different  owner  (/),  "  Sed 
"  omnino  distinguendum  putem,"  Bynkershoek  says,  "  an 
"  licitae  et  illicitae  merces  ad  eundem  dominum  pertineant, 
"  an  ad  diversos ;  si  ad  eundem,  omnes  recte  publicabuntur, 
"  ob  continentiam  delicti  "  (m). 

In  a  case,  however,  in  which  the  ship  was  condemned  for 
carrying  the  particular  Contraband  of  despatches,  the 
penalty  was  not  extended  to  the  cargo,  though  the  property 
of  the  same  owner,  it  being  shown  that  he  was  ignorant  of 
the  shipment,  and  it  not  being  shown  that  the  master  had 
been  appointed  agent  for  the  cargo  (n). 

CCLXXVIII.  A  neutral  ship  cannot  claim  exemption 
from  the  penalty  of  carrying  Contraband  because  there 
exists  between  her  and  the  country  of  her  seizors  a  Treaty 
that  Free  Ships  make  Free  Goods  (o),  or  because  a  per- 
mission has  been  given  to  her  to  trade  with  the  enemy  in 
innocent  articles  (/?). 

A  British  subject,  resident  and  domiciled  abroad,  may 
engage  in  trade  with  the  enemy ;  but  nevertheless,  the  duty 
of  allegiance  so  far  travels  with  him  as  to  restram  him  from 
trafficking  with  the  enemy  in  articles  of  a  contraband 
nature  (q). 

CCLXXIX.  Eighthly.  It  now  remains  to   make  some 


(k)  The  Sarah  Christina,  1  C.  Boh.  Adm.  Rep.  p.  242. 
The  Neptunus,  6  ib.  p.  409. 

(I)  The  Staat  Emhden,  1  G.  Boh.  Adm.  Bep.  p.  28. 
(m)  BijTik.  Q.  J.  P.  1.  i.  c.  12. 

(n)  The  Susan.     The  Hope.     Notes  to  the  Caroline,  6  C.  Boh.  Adm. 
Bep.  pp.  462-3. 

(o)  The  Asia,  cited  in  Index  to  6  C.  Boh.  Adm.  Bep.  p.  483. 
(p)  The  Eleonora  Wilhelmina,  ih.  p.  331. 
{q)  The  Neptunus,  ih.  p.  409. 
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observations  with  respect  to  the  Treaties — more  especially, 
and  in  detail,  those  which  affect  England — upon  this 
subject  (r). 

It  should  be  premised  that  Treaties  respecting  Contra- 
band are  framed  for  cases  in  which  one  party  is  in  a  state 
of  Neutrality,  and  not  where  both  are  connected  in  hostili- 
ties against  one  common  enemy.  They  cannot,  therefore, 
extend  to  the  trade  of  either  country,  at  a  time  when  both 
countries  are  associated  in  war,  and  are  bound  to  contribute 
their  whole  force  and  energy  against  the  common  enemy. 
In  that  case,  questions  of  Contraband  are  not  to  be  deter- 
mined by  the  provisions  of  Treaties  relating  to  a  state  of 
Neutrality  on  the  part  of  one  of  the  contracting  parties, 
but  by  the  rules  provided  by  the  common  Law  of  Nations. 

CCLXXX.  The  first  Armed  Neutrality,  1780,  de- 
clared (5)  that  the  parties  to  it  "  shall  only  acknowledge  to 
"  be  contraband  commodities  those  which  are  included  and 
"  mentioned  as  such  in  the  Treaties  now  subsisting  between 
"  their  respective  Courts  and  the  one  or  the  other  of  the 
"belligerent  Powers." 

The  second  Armed  Neutrality,  1800,  acknowledged  only 
"  cannons,   mortars,   firearms,    balls,    flints,   flintstones   {t), 


See,  too,  Holland  v.  Sallf  1  Barnewall  &  Alderson^s  Reports^  p.  53. 

"  Where  A.  agreed  to  sell  to  B,  one-third  share  of  a  ship,  which 
was  then  to  be  employed  on  a  joint  adventure,  in  the  exportation  of 
military  stores  to  South  America,  contrary  to  an  Order  in  Council 
then  in  force  :  it  was  holden  that  (the  agreement  being  entire,  and 
containing  on  the  face  of  it  an  illegal  stipulation)  it  lay  on  the  party 
seeking  to  enforce  the  same,  to  show  that  means  had  been  used  to 
obtain  a  licence,  or  that  the  illegal  purpose  had  been  abandoned, 
and  that,  in  failure  thereof,  A.  could  not  recover  for  the  share  of  tlie 
ship." 

The  Eleonora  Wilhelmina,  6  0.  Rob.  Adm.  Rep.  p.  331. 

The  Neptunus,  ib.  p.  403. 

(r)  As  to  Treaties  by  United  States  of  North  America,  vide  ante, 
§  ccl. 

(s)  Article  2. 

(t)  Would  anybody  contend  that  copper  caps  are  not  now  Con- 
traband ? 
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"  matches,  gunpowder,  saltpetre,  sulphur,  helmets,  pikes, 
"  swords,  haugers,  cartridge-boxes,  saddles  and  bridles,  with 
"the  exception  of  such  a  quantity  of  the  above-mentioned 
"  articles  as  may  be  necessary  for  the  defence  of  their  ships 
"  and  crews"  {u). 

By  the  Treaty  between  England  and  Russia  of  1797  and 
of  1801,  it  was  agreed  not  to  consider  as  Contraband 
the  merchandise  of  the  produce,  growth,  or  manufacture 
of  the  countries  at  war  which  should  have  been  acquired 
by  the  subjects  of  the  Neutral  Power,  and  should  be 
transported  for  their  account  (x). 

The  following  articles  only  were  acknowledged  as  Con- 
traband:— cannons,  mortars,  firearms,  pistols,  bombs,  gre- 
nades, balls,  bullets,  firelocks,  flints,  matches,  gunpowder, 
saltpetre,  sulphur,  cuirasses,  pikes,  swords,  sword-belts, 
knapsacks,  saddles,  bridles,  with  the  same  reservation  as  in 
the  other  Treaties  as  to  the  use  and  defence  of  the  ship  and 
crew  (z/). 

The  8th  article  provided  that  "  these  stipulations  shall  be 
"regarded  as  permanent,  and  shall  serve  for  a  constant 
"rule  to  the  contracting  Powers  in  matters  of  commerce 
"  and  navigation." 

In  consequence  of  this  article,  Lord  Grenville  expressed, 
in  a  masterly  speech,  in  which  he  reviewed  the  whole  Treaty, 
his  apprehension  that  England  might  be  holden  to  have 
enunciated  a  general  and  universally  binding  principle  of 
International  Law  upon  this  subject  (z).  This  Treatv  is 
however  not  now  in  force. 

CCLXXXI.   We  now  proceed  to  mention  the  provisions 


(u)  Article  2. 

(x)  Ibid. 

(y)  ilrticle  3. 

(z)  Pp.  55-60  of  Speech,  published  by  Cobbett,  18,  Pall  Mall, 
London,  January,  1801.  Vide  ante,  vol.  i.  (of  this  work),  pp.  44,  45, 
upon  this  point. 

VOL.    III.  H  H 
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upon  this  subject  which  are  now  in  force  between  Great 
Britain  and  other  Powers. 


Between  England  and  Denmark. 

By  the  explanatory  Article  of  the  Treaty  with  Denmark 
of  1780,  "  the  two  contracting  Sovereigns  reciprocally 
"  engage,  for  themselves  and  their  successors,  not  to  furDish 
"  to  the  enemies  of  either  party  in  time  of  war  any  succour, 
"  neither  soldiers,  nor  vessels,  nor  any  effects  and  merchan- 
"  disc  called  Contraband ;  and  in  like  manner  to  prohibit 
*' their  subjects  from  so  doing,  and  to  punish  severely,  and 
"  as  destroyers  of  the  peace,  those  who  should  dare  to  act 
**  contrary  to  their  prohibitions  in  this  respect ;  but  in  order 
*'  to  leave  no  doubt  upon  what  is  to  be  understood  by  the 
^'  term  Contraband,  it  is  agreed  that  this  denomination  is 
*' meant  only  to  comprehend  arms,  as  well  firearms  as 
"  other  kinds,  with  their  furniture,  as  cannon,  muskets, 
"  mortars,  petards,  bombs,  grenades,  carcasses,  saucisses, 
"  carriages  for  cannon,  musket-rests,  bandoleers,  gunpowder, 
*'  matches,  saltpetre,  balls,  pikes,  swords,  helmets,  cuirasses, 
"  halberts,  lances,  javelins,  horses,  Saddles,  pistol-holsters, 
"  belts,  and  generally  all  other  warlike  implements,  also 
''  ship-timber,  tar,  pitch,  and  resin,  sheet  copper,  sails, 
"  hemp,  and  cordage,  and  generally  whatever  immediately 
*'  serves  for  the  equipment  of  vessels ;  unwrought  iron  and 
"  deal  planks,  however,  excepted. 

"  But  it  is  expressly  declared  that  this  kind  of  contraband 
''  merchandise  shall  by  no  means  comprehend  fish  and  flesh, 
"  fresh  or  salted,  wheat,  flour,  corn  or  other  grain,  vege- 
*'  tables,  oil,  wine,  and  generally  whatever  serves  for  the 
"  nourishment  and  support  of  life,  so  that  all  these  articles 
"  may  always  be  sold  and  transported  like  other  merchandise, 
"  even  to  places  in  the  possession  of  an  enemy  of  the  two 
"  Crowns,  provided  that  such  places  are  neither  besieged 
"  nor  blockaded. 

"  And  their  Majesties  being  desirous  that  this  article,  as 
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"  it  is  actually  settled,  should  hold  precisely  the  place  of 
"  that  for  which  it  is  substituted,  so  that  it  shall  have  the 
"  same  effect  and  validity  as  if  it  were  inserted  word  for 
"  word  in  the  said  Treaty,  and  that  it  should  be  considered 
*'  as  authentic  and  obligatory  as  the  Treaty  itself,  they 
"  have  agreed  that  it  should  be  so  declared  and  decreed  by 
"  a  declaration  signed  by  the  Minister  for  Foreign  Affairs," 
&c.  (a). 

And  by  Article  XIII.  of  Treaty  of  Kiel,  in  1814,  "All 
"  the  ancient  Treaties  of  peace  and  commerce  between  the 
"  former  Sovereigns  of  England  and  Denmark  are  hereby 
"  renewed  in  their  full  extent,  so  far  as  they  are  not  contra- 
"  dictory  to  the  stipulations  of  the  present  Treaty  "  (Z>). 

Between  England  and  Sweden  (1812). 

"  The  relations  of  friendship  and  commerce  between  the 
"  two  kingdoms  shall  be  re-established  upon  the  footing  on 
"which  they  stood  on  the  1st  day  of  January,  1791,  and 
"  all  the  Treaties  and  conventions  subsisting  between  the 
"  two  countries  at  that  epoch  shall  be  regarded  as  renewed 
"  and  confirmed,  and  they  are  by  the  present  Treaty  re- 
"  newed  and  confirmed  accordingly  "  (c). 

Between  England  and  Sweden  (1691). 

"  Although  in  the  preceding  articles  of  this  present 
"  Treaty,  it  be  forbidden  to  either  confederate  to  yield  any 
"  aid  or  assistance  to  the  enemies  of  the  other,  yet  it  is  not 
"  to  be  so  understood,  as  if  either  confederate,  having  no 


(a)  Declaration  signed  at  Copenhagen^  Uh  July,  1780,  explanatory  of 
the  ^rd  Article  of  the  Treaty  of  1670. — Hertslefs  Treaties,  vol.  i.  p.  203. 

(6)  Treaty  of  Peace  between  Great  Britain  and  Denmark,  signed  at 
Kiel,  lUh  Jan.  1S14:.— Hertslefs  Treaties,  vol.  i.  p.  233. 

(c)  Treaty   between   Great   Britain   and  Swedeii,    signed   at  Orehro 
18th  Jidy,  1812.— Hertslefs  Treaties,  vol.  ii.  p.  335. 

H  H  2 
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*'  war  with  the  enemies  of  the  other,  might  not  sail  to  or 
"  traffic  with  the  said  enemies,  notwithstanding  that  the 
"  other  confederate  be  in  actual  war  with  them.  But  it  is 
"  only  provided,  that  no  goods,  called  goods  of  Contraband, 
"  and  particularly,  that  no  money,  provisions,  weapons,  fire- 
"  arms,  with  their  appurtenances,  fire-balls,  gunpowder, 
"  match,  bullets,  spear-heads,  swords,  lances,  pikes,  halberts, 
"  ordnance,  mortar-pieces,  petards,  grenadoes,  rests,  bande- 
"  Hers,  saltpetre,  pistols,  small  shot,  pots,  head-pieces,  backs 
"  and  breasts,  or  such  kind  of  armour ;  soldiers,  horses,  all 
*'  furniture  necessary  for  horses,  holsters,  belts,  and  whatso- 
"  ever  warlike  instruments ;  as  also,  that  no  ships  of  war 
"  or  convoys  be  furnished  to  the  enemy,  without  peril,  in 
"  case  they  be  taken,  of  being  adjudged  lawful  prize  without 
"hope  of  restitution.  And  neither  of  the  confederates  shall 
"  suffer  any  of  his  subjects  to  give  aid,  sell  or  lend  ships,  or 
"  be  any  way  useful  to  the  enemies  or  rebels  of  the  other  to 
"  his  prejudice  or  detriment ;  but  it  shall  be  lawful  for  either 
"  confederate,  his  people  and  subjects,  to  have  commerce 
"  with  the  enemies  of  the  other,  and  to  carry  to  them  all 
"  kind  of  merchandise,  not  before  excepted,  without  any  let 
"  or  hindrance,  unless  it  be  into  such  ports  and  places  as  are 
"  besieged  by  the  other,  and  in  such  case,  it  shall  be  lawful 
"  for  them  to  sell  their  commodities  to  the  besiegers,  or 
"  otherwise  to  betake  themselves  to  any  other  port  which  is 
"  not  besieged  "  {d). 


Between  England  and  Russia. 

"  The  relations  of  friendship  and  commerce  between  the 
"  two  countries  shall  be  re-established  on  both  sides,  upon 
"  the  footing  of  the  most  favoured  nations  "  {e). 


(d)  Treaty  between  Great  Britain  and  Sweden^  concluded  at  White- 
ha      1691.— Hertslefs  Treaties,  vol.  ii.  p.  328. 

Treaty   of  Peace   between   Great  Britain  and  Russia,  sig^ied  at 
18th  July,  1812—Hertslefs  Treaties,  vol.  ii.  p.  125. 
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Between  England  and  Portugal, 

"  Under  the  name  of  Contraband,  or  prohibited  articles, 
*'  shall  be  comprehended  not  only  arms,  cannon,  harque- 
"  busses,  mortars,  petards,  bombs,  grenades,  saucisses, 
"  carcasses,  carriages  for  cannon,  musket-rests,  bandoliers, 
*' gunpowder,  match,  saltpetre,  ball,  pikes,  swords,  head- 
"  pieces,  helmets,  cuirasses,  halberts,  javelins,  holsters,  belts, 
'*  horses  and  their  harness,  but  generally  all  other  articles 
'*  that  may  have  been  specified  as  Contraband  in  any  former 
"  Treaties  concluded  by  Great  Britain  or  by  Portugal  with 
''  other  Powers.  But  goods  which  have  not  been  wrought 
"  into  the  form  of  warlike  instruments,  or  which  cannot 
''become  such,  shall  not  be  computed  Contraband,  much 
*'  less  such  as  have  been  already  wrought  and  made  up  for 
"  other  purposes,  all  which  shall  be  deemed  not  Contra- 
"  band,  and  may  be  freely  carried  by  the  subjects  of  both 
"  Sovereigns,  even  to  places  belonging  to  an  enemy,  except- 
"  ing  only  such  places  as  are  besieged,  blockaded,  or  in- 
"  vested  by  sea  or  land  "  (/). 

Between  England  and  Brazil. 

"  In  order  to  regulate  what  is  in  future  to  be  deemed 
"  Contraband  of  War,  it  is  agreed  that  under  the  said  deno- 
"  mination  shall  be  comprised  all  arms  and  implements 
"  serving  for  the  purpose  of  war,  by  land  or  by  sea,  such  as 
*'  cannon,  muskets,  pistols,  mortars,  petards,  bombs,  gre- 
*'  nadoes,  carcasses,  saucisses,  carriages  for  cannon,  musket- 
"  rests,  bandoliers,  gunpowder,  match,  saltpetre,  balls,  pikes, 
"swords,  head-pieces,  cuirasses,  halberts,  lances,  javelins, 
*' horse-furniture,  holsters,  belts,   and,  generally,  all  other 


(/)  Treaty  of  Commerce  and  Navigation  between  Great  Britain  and 
Portugal,  sigjied  at  Bio  de  Janeiro  (art.  xxviii,),  19th  February,  1810. 
Hertslefs  Treaties,  vol.  ii.  p.  59. 
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"  implements  of  war  ;  as  also  timber  for  ship-building,  tar 
*'  or  resin,  copper  in  sheets,  sails,  hemp  and  cordage,  and 
"  generally,  whatsoever  may  serve  directly  to  the  equipment 
"  of  vessels  of  war,  unwrought  iron  and  fir  planks  excepted  ; 
"  and  all  the  above  articles  are  hereby  declared  to  be  just 
"  objects  of  confiscation,  whenever  they  are  attempted  to  be 
"  carried  to  an  enemy  "(^)- 

CCLXXXII.  Among  the  later  Treaties  upon  this  subject, 
in  which  England  is  not  concerned,  should  be  noticed  the 
Treaties  between  the  States  of  North  and  South  America, 
namely,  the  Treaty  with  Columbia  (A),  3rd  December,  1824  ; 
with  Chili  (0,  16th  May,  1832  (Art.  XIY.^  ;  with  Central 
America  (k),  5th  December,  1825  ;  with  the  Mexican  States, 
5th  April,  1831  (/)  (Art.  XYI.)  ;  with  Venezuela  (/r?),  20th 
January,  1836  (Art.  XVII.) 

The  Treaty  between  France  and  Brazil  (?i),  28th  January, 
1826  (Art.  XXI.);  with  Texas  (o),  25th  September,  1839 
(Art.  VI.). 

The  Treaty  between  Prussia  and  Brazil  (/?),  5th  July, 
1827;   with  Mexico  (^),  18th  February,  1831  (Art.  XL). 


(g)  Treaty  of  Amity  and  Commerce  between  his  Majesty  and  the  Em- 
peror of  Brazil,  signed  at  Bio  de  Janeiro,  17th  Aug.  1827. — Hertslefs 
Treaties,  vol,  iv.  p.  43. 

The  reader  is  also  referred  to  the  ample  catalogue  of  Treaties  be- 
tween all  Powers,  and  at  various  times,  in  vol.  ix.  of  the  Traite  de 
Commerce  of  MM.  Hauterive  and  de  Cussy,  title  "Contrebande  de 
Guerre,"  p.  228,  &c.  ;  and  vol.  i.  of  the  successor  to  this  work,  by 
MM.  De  Cussy  and  De  Martens. — Liclex  Explicatif,  tit.  Contrehande. 

Qi)  De  Martens,  N.  R.  t.  vi.  p.  831. 

(i)  lb.  t.  X.  p.  334. 

(k)  lb.  t.  xi.  p.  442. 

(0  lb.  t.  xiii.  p.  544. 

(m)  lb.  Nouv.  Siqypl.  t.  ii.  p.  415. 

(u)  De  Martens,  N.  B.  t.  vi.  p.  874. 

(o)  lb.  t.  xiii.  p.  988. 

(p)  lb.  t.  vii.  p.  274. 

(q)  lb.  t.  xii.  p.  544. 
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The  Treaty  between  the  Hanse  Towns  dindi  Venezuela  (r), 
27th  May,  1837  (Art.  XVI.). 

In  these  Treaties,  Contraband  appears  to  be  confined  to 
weapons  and  munitions  of  war. 

CCLXXXIII.  The  Prussian  Government  has  incor- 
porated into  its  Code  of  Municipal  Law,  an  article  prohibiting 
the  carriage  by  its  subjects  to  any  other  nation,  of  Contra- 
band, consisting  of  munitions  of  war,  or  of  articles  forbidden 
by  Treaties  of  the  nations  to  whom  it  is  carried  (.9). 

CCLXXXIV.  In  the  following  Treaties  are  specified 
articles  which  shall  and  which  shall  not  be  considered  as 
Contraband  between  the  contracting  parties  : — 

1662.   Treaty  between  Denmark  and  France. 

1669.   Treaty  between  Denmark  and  Great  Britain. 

1674.   Treaty  between  Spain  and  Holland. 

1713.  Treaty  between  France  and  Great  Britain. 

1739.  Treaty  between  France  and  Holland. 

1742.   Treaty  between  France  and  Denmark. 

1766.   Treaty  between  Great  Britain  and  Kussia. 

1778.   Treaty  between  France  and  the  United  States. 

1780.   Treaty  between  Denmark  and  Great  Britain. 

1786.  Treaty  between  France  and  Great  Britain. 

1787.  Treaty  between  France  and  Russia. 


(r)  De  Martens,  N.  B.  t.  xvi.  p.  242. 

Heffter,  §  IGO,  refers  to  the  above  Treaties. 

Mr.  Lawrence,  in  his  edition  of  Wheatuii's  Elements,  observes  : 
— "  The  United  States  of  North  America  have  only  made  one 
Treaty  in  which  they  have  not  confined  Contraband  to  arms  and  mu- 
nitions of  war  ;  viz.,  the  Treaty  of  1794  with  England." — Wheaton's 
EL,  ed.  Lawrence,  p.  563,  note.  {United  States^  Statutes  at  Large, 
vol.  viii.) 

(s)  ' '  Verbotene  Waaren  sind  grobes  Geschiitz  und  die  dazii  geho- 
rende  Ammunition,  Granaten,  Bajonnette,  Flinten,  Karbiner,  Pistolen, 
Kugeln,  Flintensteine,  Lunten,  Pulver,  Salpeter,  Schwefel,  Piken, 
Siibel,  Degen,  Siittel,  Hauptgestelle,  Zelte,  und  was  sonst  durch 
besondere  Vertrage  zwischen  den  verschiedenen  Nationen  einzuneh- 
men  verboten  ist.'' — Freussisches  Landrecht,  B.  ii.  §  2034,  p.  416. 
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1794.  Treaty   between   the    United    States   and    Great 
Britain. 

1798.  Treaty  between  Portugal  and  "Russia. 

1800.  Treaty  between  Denmark  and  Russia. 

1800.  Treaty  between  France  and  the  United  States. 

1803.  Treaty  between  Great  Britain  and  Sweden. 

1810.  Treaty  between  Great  Britain  and  Portugal. 

1818.  Treaty  between  Denmark  and  Prussia. 

1826.  Treat}^  between  France  and  Brazil. 

1827.  Treaty  between  Brazil  and  Denmark, 
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CHAPTER   11. 

BLOCKADE. 

CCLXXXV.  Another  limitation  of  the  rights  incident 
to  the  Neutral  during  peace,  is  imposed  upon  him  by  the 
right  of  the  Belligerent  during  war ;  viz.,  it  is  the  right 
of  the  Belligerent  to  prohibit  the  commerce  of  the  Neutral 
with  all  besieged  and  blockaded  places,  and  the  duty  of  the 
Neutral  scrupulously  to  abstain  from  all  intercourse  with 
them. 

Among  the  rights  of  Belligerents  there  is  none  more  clear 
and  incontrovertible,  or  more  just  and  necessary  in  the 
application,  than  that  which  gives  rise  to  the  Law  of 
Blockade  («). 

CCLXXXVI.  It  is  proposed  to  consider  this  important 
belligerent  right  under  the  following  general  heads : — 

1.  For  what  purpose  a  Blockade  may  be  constituted. 

2.  Who  may  constitute  a  Blockade. 

3.  What  constitutes  the  Blockade. 

4.  What  maintains  or  continues  a  Blockade. 

5.  What  vitiates  a  Blockade. 

6.  How  a  Blockade,  having  been  discontinued  or  aban* 
doned,  may  be  resumed. 

7.  How  a  breach  of  Blockade  is  caused,  and  the  conse- 
quences of  it. 

8.  Berlin    and   Milan    Decrees.     Orders  in    Council   of 


(a)  Kenfs  Coram,  vol.  i.  p.  145. 
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1809.  North  American  United  States  Nou-Intercourse 
Act. 

CCLXXXVII.  (i.)  ^For  what  purpose  a  Blockade  may 
he  constituted. 

A  Blockade  imposed  for  the  purpose  of  obtaining  a  com- 
mercial monopoly,  for  the  private  advantage  of  the  State 
which  lays  on  such  Blockade,  is  illegal  and  void  on  the  very 
principle  on  which  it  is  founded ;  but  particular  licences 
granted  to  individuals  will  not  vitiate  a  Blockade  {b).  The 
object  of  a  Blockade  is  to  \)YQY&nt  exports  as  well  as  imports, 
and  to  cut  off  all  communication  of  commerce  with  the 
blockaded  place  (c). 

CCLXXXVIII.  (2.)    Wlio  may  constitute  a  Blockade. 

A  declaration  of  Blockade  is  a  high  act  of  sovereig-n 
power :  it  is  a  right  of  a  very  severe  nature,  operating  law- 
fully, but  often  harshly,  upon  Neutrals,  and  therefore  not  to 
be  aggravated  or  extended  by  construction  (of). 

Nevertheless,  a  Blockade  is  not  one  of  those  acts  of  sove- 
reignty which  cannot  be  delegated  (e).  The  reason  of  the 
thing  prescribes  that  a  commander  must  carry  with  him 
such  a  portion  of  sovereign  authority  delegated  to  him,  as 
may  be  necessary  to  provide  for  the  exigencies  of  the  service 
on  which  he  is  employed.  On  stations  in  Europe  where 
Government  is  almost  always  at  hand  to  superintend  and 
direct  the  course  of  operations,  under  wliich  it  may  be  ex- 
pedient that  particular  hostilities  should  be  carried  on,  it  may 
be  different.  But  in  distant  parts  of  the  world  a  commander 
must  be  holden  to  carry  with  him  sufficient  authority  to  act, 
as  well  against  the  commerce  of  the  enemy  as  against  the 
enemy  himself,  for  the  more  immediate  purpose  of  reduc- 


(6)  The  Fox  and  others,  Edwards^  Adm.  Rep.  p.  320. 

(c)  The  Frederick  Molke,  1  C.  Boh.  Adm.  Rep.  p.  87. 

(d)  The  Ilenrick  and  Maria,  1  G.  Rob.  Adm.  Rep.  p.  148. 
The  Juffrow  Maria  Schroedcr,  3  ih.  p.  154. 

(e)  Vide  ante,  pp.  150,  151. 
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tion  (/).  And  if  a  commander  so  circumstanced  did  not 
originally  possess  this  authority,  and  it  should  appear  that 
he  had  acted  irregularly,  and  without  orders,  this  is  an  affair 
between  him  and  his  Government,  and  the  Blockade  would 
hardly  be  impeachable  by  the  Neutral  on  that  ground ; 
certainly  not  if  that  Government,  by  its  subsequent  conduct, 
had  adopted  his  act :  this  would,  on  the  principle  ratUiabitio 
mandato  cpquiparatury  retrospectively  legitimate  what  had 
been  done  by  their  officer  {g). 

It  follows  from  what  has  been  already  observed  respecting 
the  authority  and  power  of  the  East  India  Company  (/i), 
that  it  was  fully  competent  to  the  Governor-General  of 
India  to  order  a  Blockade.  This  power  of  the  delegate  of 
the  Crown  is  incident  to  a  state  of  war,  and  arises  from  the 
necessity  of  the  case ;  for  in  civil  cases  it  is  holden  that 
the  royal  confirmation  of  the  act  of  a  delegate  exceeding  the 
terms  of  his  express  authority,  cannot,  as  a  general  rule,  be 
inferred  from  acquiescence  (2). 

CCLXXXIX.  (3.)    What  constitutes  a  Blockade. 
For  this  object  two  circumstances  must  combine  : — 
(«.)  A  proper  notification  of  the  Blockade  dejure, 
(/3.)  A  sufficient  force  to  maintain  it  de  facto  (k), 
A   Blockade   may  be  of  different  descriptions  :    a  mere 
maritime  Blockade,  or  a  Blockade  by  sea  and  land  (/).     The 
latter  description  requires  a  complete  investment  by  land  as 
by  sea,  for  the  trade  of  a  Neutral  to  or  from  a  blockaded 
country  by  inland  navigation  or  transportation  is  lawful  (m). 


(/)  The  Eolla,  6  G.  Bob.  Adm.  Rep.  p.  366. 
{g)  lb.  p.  366. 
Qi)  Vide  ante,  pp.  217-220. 

{%)  Cameron  v.  Kyte,  3  Knapp's  Privy  Council  Eeports,  p.  342. 
(k)  The  Betsey,  1  C.  Bob.  Adm.  Rep.  p.  93. 
The  Frederick  Molke,  ib.  p.  86. 
The  Nancy,  1  Acton,  p.  57. 
(l)  The  Stert,  4  0.  Rob.  Adm..  Rep.  p.  66. 

(m)  The  Peterhoff,  5  Wallace  (Amer.)  Rep,  p.  56,  in  which  the  law 
is  well  summed  up. 
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CCXC.   The  proper  notification  may  be  conveyed  eitlier 

(1.)  The  simple  fact  itself — that  is,  by  the  presence  of  the 
blockading  force — accompanied  by  the  declaration  of  an 
officer  of  the  fleet ;  for  public  notifications  between  Govern- 
ments are  only  meant  for  the  information  of  individuals,  and 
if  the  individual  be  personally  informed,  that  purpose  is  still 
better  obtained  than  by  a  public  declaration  (/i). 

(2.)  Or  by  a  formal  declaration,  accompanied  or  followed 
by  the  fact.  In  the  former  case,  when  the  fact  ceases 
(otherwise,  indeed,  than  by  accident  or  the  shifting  of  the 
Avind),  there  is  immediately  an  end  of  the  Blockade;  but 
where  the  fact  is  accompanied  by  a  public  notification  from 
the  Government  of  a  belligerent  country  to  neutral  Govern- 
ments, prima  facie,  the  Blockade  must  be  supposed  to  exist 
till  it  has  been  publicly  repealed.  It  is  the  duty  of  a  belli- 
gerent country,  which  has  made  the  notification  of  Blockade, 
to  notify  in  the  same  way,  and  immediately,  the  discon- 
tinuance of  it.  To  suffer  the  fact  to  cease,  and  to  apply  the 
notification  again,  at  a  distant  time,  would  be  a  fraud  on 
neutral  nations.  It  cannot,  indeed,  be  said  that  a  Blockade 
of  this  sort  may  not  in  any  possible  case  expire  de  facto,  but 
such  conduct  is  not  hastily  to  be  presumed  against  any 
nation.  And,  till  such  a  case  is  clearly  made  out,  it  is  the 
duty  of  the  Prize  Court  to  hold  that  a  Blockade  by  noti- 
fication is,  prima  facie,  to  be  presumed  to  continue  till  the 
notification  is  revoked  (ji), 

A  master  of  a  vessel  cannot  be  heard  to  aver  that  he  was 
ignorant  of  such  a  notification  of  Blockade  as  has  been 
mentioned  ;  that  is  to  say,  he  cannot  be  heard  to  say  so  in 
the  Court  of  the  Bellio;erent  who  is  sustainino;  the  Blockade: 
whether  and  how  he  may  claim  compensation  on  account  of 
real  ignorance  from  his  own  Government  is  purely  a  question 
of  public  and  constitutional  law  {p). 

{n)  The  Mercurius,  1  C.  Boh.  Adm.  Rep.  p.  82. 
(o)  The  Ncptunus,  Kuyp,  ih.  pp.  171-2. 
(j7)  The  Neptnims,  Ilempel^  2  ih.  p.  110. 
The  Welvaarf,  Van  nilaiv,  ih.  p.  130. 
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CCXCI.  All  that  is  necessary  to  make  a  notification 
effectual  and  valid  is,  that  it  shall  be  communicated  in  a 
credible  manner,  because  though  one  mode  may  be  more 
formal  than  another,  yet  any  communication  which  brings  it 
to  the  knowledge  of  the  party,  in  a  way  which  could  leave  no 
doubt  in  his  mind  as  to  the  authenticity  of  the  information, 
would  be  that  which  ought  to  govern  his  conduct,  and  will 
be  binding  upon  him.  The  usual  mode  of  communicating 
such  intelligence  is  to  the  neutral  State  and  not  to  the  hostile 
Government,  and  when  the  more  regular  form  is  practicable, 
it  ought  to  be  observed ;  but  if  it  be  not  practicable,  the 
notification  may  be  otherwise  effected.  The  question  in  such 
cases  will  always  be — Was  it  communicated  in  a  credible 
manner  ?  {q) 

CCXCII.  If  the  commander  has  effectually  notified  the 
Blockade,  the  regularity  or  irregularity  of  his  conduct 
towards  his  own  Government  is  a  matter  for  which  he  is 
answerable  to  that  Government,  and  not  to  other  States  ; 
and  as  has  been  seen  (r),  it  is  not  open  to  the  individual 
subjects  of  other  countries  to  dispute  the  validity  of  the 
Blockade  on  that  account  (5). 

CCXCIII.  A  Blockade  de  facto  should  be  effected  by 
stationing  a  number  of  ships,  and  forming  as  it  were  an  arch 
of  circumvallation  round  the  mouth  of  the  prohibited  port, 
where,  if  the  arch  fails  in  any  one  part,  the  Blockade  itself 
fails  altogether  (t).  This  is  the  general  and  safe  definition 
of  a  Blockade.  Nevertheless,  it  has  been  holden,  that  block- 
ading ships  are  at  liberty  to  take  a  prize  if  it  comes  in  their 
way,  but  not  to  chase  to  a  distance,  because  that  would  in 
effect  be  a  desertion  of  the  duty  imposed  upon  them,  and 
would  amount  to  a  breaking  up  of  the  Blockade  {u). 


(g)  The  Bolla,  6  G.  Rob.  Adm.  Rep.  pp.  368-9. 

(r)  Ante,  p.  474. 

(s)  The  Rolla,  6  C.  Rob.  Adm.  Rep.  p.  368. 

{t)  The  Arthur,  1  Dodson,  p.  423. 

{u)  The  La  Melanie,  2  Dodson,  p.  130. 
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CCXCIII.  A.  The  most  extensive  Blockade  as  yet  known 
to  history  was  that  enforced  by  the  Northern  or  United 
States  of  North  America  against  the  Southern  or  Con- 
federate States  during  their  recent  civil  war.  It  cannot  be 
doubted  that  the  conscientious  recognition,  to  her  own  great 
detriment,  of  that  Blockade  by  England,  and  also  by  the 
other  Maritime  Powers,  contributed  in  the  circumstances 
very  largely  to  the  subjection  of  the  revolted  States.  Still 
less  can  it  be  doubted  that  the  demand  for  this  recognition 
was  necessarily  founded  on  the  existence  of  a  status  belli 
and  of  two  belligerents.  On  this  subject,  as  well  as  on  others 
relating  to  Prize  Law,  it  is  very  satisfactory  to  find  so  entire 
a  harmony,  as  both  judicial  decisions  and  the  opinions  of 
writers  prove  to  exist  between  the  two  greatest  maritime 
States  in  the  world — England  and  the  United  States  of 
North  America. 

"  The  law  which  we  are  to  lay  down  "  (the  English  Privy 
Council  says)  "  cannot  be  confined  to  the  British  Navy ; 
"  the  rule  must  be  applied  to  captors  of  all  nations.  No 
"  country  can  be  permitted  to  establish  an  exceptional  rule 
"in  its  own  favour,  or  in  favour  of  particular  classes  of 
"  its  own  subjects.  On  the  Law  of  Nations,  foreign  deci- 
"  sions  are  entitled  to  the  same  weio;ht  as  those  of  the 
"country  in  which  the  tribunal  sits.  America  has  adopted 
"  almost  all  her  principles  of  Prize  Law  from  the  decisions 
"  of  English  Courts ;  and  whatever  may  have  been  the  case 
"  in  former  times,  no  authorities  are  now  cited  in  English 
"  Courts,  in  cases  to  which  they  are  applicable,  with  greater 
"  respect  than  those  of  the  distinguished  jurists  of  France 
"  and  America.  Whatever  is  held  in  England  to  justify  or 
"  excuse  an  officer  of  the  British  Navy,  will  be  held  by  the 
"  tribunals  of  every  country,  both  on  this  and  the  other  side 
"  of  the  Atlantic,  to  justify  or  excuse  the  captors  of  their 
"  own  nation  "  (2:). 


(»•)  The  Osfsee,  9  Moore,  P.  C.  Rep.  p.  180-1. 
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The  case  of  the  Peterhoff,  decided  by  the  Supreme  Court 
of  the  United  States  in  1866  (?/),  affords  a  strong  and  recent 
illustration  of  this  statement.  Chief  Justice  Chase,  deliver- 
ing the  opinion  of  the  Court,  said  : — 

"  The  Peter lioff  was  captured  near  the  island  of  St. 
"  Thomas,  in  the  West  Indies,  on  the  25th  of  February, 
"  1863,  by  the  United  States  steam-ship  Vanderbilt.  She 
"  was  fully  documented  as  a  British  merchant  steamer, 
*'  bound  from  London  to  Matamoras,  in  Mexico,  but  was 
"  seized,  without  question  of  her  neutral  nationality,  upon 
"  suspicion  that  her  real  destination  was  to  the  blockaded 
"  coast  of  the  States  in  rebellion,  and  that  her  cargo  con- 
"  sisted,  in  part,  of  contraband  goods. 

"  The  evidence  in  the  record  satisfies  us  that  the  voyage 
"  of  the  Peterhoff  was  not  simulated.  She  was  in  the 
*'  proper  course  of  a  voyage  from  London  to  Matamoras. 
''  Her  manifest,  shipping  list,  clearance,  and  other  custom 
"  papers,  all  show  an  intended  voyage  from  the  one  port 
"  to  the  other.  And  the  preparatory  testimony  fully  corro^ 
"  borates  the  documentary  evidence. 

"  Nor  have  we  been  able  to  find  anything  in  the  record 
"  which  fairly  warrants  a  belief  that  the  cargo  had  any 
"other  direct  destination.  All  the  bills  of  lading  show^ 
"  shipments  to  be  delivered  off  the  mouth  of  the  Rio 
"  Grande,  into  lighters,  for  Matamoras.  And  this  was  in 
*^  the  usual  course  of  trade.  Matamoras  lies  on  the  Rio 
"  Grande,  forty  miles  above  its  mouth  ;  and  the  Peterhoff  s 
"  draught  of  water  would  not  allow  her  to  enter  the  river. 
"  She  could  complete  her  voyage,  therefore,  in  no  other 
"  way  than  by  the  delivery  of  her  cargo  into  lighters  for 
"  conveyance  to  the  port  of  destination.  It  is  true  that,  by 
"  these  lighters,  some  of  the  cargo  might  be  conveyed 
"  directly  to  the  blockaded  coast ;  but  there  is  no  evidence 
"  which  warrants  us  in  saying  that  such  conveyance  was 
"  intended  by  the  master  or  the  shippers. 

(-?/)  The  Peterhoff,  5  it'allace  {Amer.)  Rep.  pp.  49-54. 
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"  We  dismiss,  therefore,  from  consideration,  the  claim 
"  suggested  rather  than  urged,  in  behalf  of  the  Govern- 
"  ment,  that  the  ship  and  cargo,  both  or  either,  were  des- 
"  tined  for  the  blockaded  coast. 

*'  But  it  was  maintained  in  argument  (1)  that  trade  with 
*'  Matamoras,  at  the  time  of  the  capture,  was  made  unlawful 
"  by  the  blockade  of  the  mouth  of  the  Rio  Grande  ;  and  if 
"  not,  then  (2)  that  the  ulterior  destination  of  the  cargo 
"  was  Texas  and  the  other  States  in  rebellion,  and  that  this 
"  ulterior  destination  was  in  breach  of  the  blockade. 

"  We  agree  that,  so  far  as  liability  for  infringement  of 
*'  blockade  is  concerned,  ship  and  cargo  must  share  the  same 
"  fate.  The  owners  of  the  former  were  ow^ners  also  of  part 
"  of  the  latter ;  the  adventure  w^as  common  ;  the  destination 
"  of  the  cargo,  ulterior  as  well  as  direct,  w^as  known  to  the 
"  owners  of  the  ship,  and  the  voyage  was  undertaken  to 
"  promote  the  objects  of  the  shippers.  There  is  nothing  in 
"  this  case,  as  in  that  of  the  Springbok,  to  distinguish  be- 
"  tween  the  liability  of  the  ship  and  that  of  the  merchandise 
"  it  conveyed. 

"  AYe  proceed  to  inquire,  therefore,  whether  the  mouth 
"  of  the  Rio  Grande  was,  in  fact,  included  in  the  blockade 
"  of  the  rebel  coast. 

"  It  must  be  premised  that  no  paper  or  constructive 
"  blockade  is  allowed  by  International  Law.  When  such 
"  blockades  have  been  attempted  by  other  nations,  the 
"  United  States  have  ever  protested  against  them,  and 
"  denied  their  validity.  Their  illegality  is  now  confessed 
"  on  all  hands.  It  was  solemnly  proclaimed  in  the  Declara- 
"  tion  of  Paris  of  1856,  to  which  most  of  the  civilised  nations 
"  of  the  world  have  since  adhered  ;  and  this  principle  is  no- 
"  where  more  fully  recognised  than  in  our  own  country, 
"  though  not  a  party  to  that  Declaration. 

"What,  then,  was  the  Blockade  of  the  rebel  States? 
"  The  President's  Proclamation  of  the  19th  of  April,  1862, 
"  declared  the  intention  of  the  Government  ^  to  set  on  foot 
" '  a  blockade  of  the  ports  '  of  those  States,  by  posting  a 
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"  ^  competent  force  so  as  to  prevent  the  entrance  or  exit  of 
" '  vessels  '  (z).  And,  in  explanation  of  this  proclamation, 
"  foreisrn  Governments  were  informed  '  that  it  was  intended 
"  ^  to  blockade  the  whole  coast  from  the  Chesapeake  Bay 
'' '  to  the  Kio  Grande '  («). 

"  In  determining  the  question  whether  this  Blockade  was 
"  intended  to  include  the  mouth  of  the  Rio  Grande,  the 
"  treaty  with  Mexico  (i),  in  relation  to  that  river,  must  be 
"  considered.  It  was  stipulated  in  the  5th  article  that  the 
"boundary  line  between  the  United  States  and  Mexico 
"  should  commence  in  the  Gulf,  three  leagues  from  land 
"  opposite  the  mouth  of  the  Rio  Grande,  and  run  northward 
"  with  the  middle  of  the  river.  And  in  the  7th  article  it 
"was  further  stipulated  that  the  navigation  of  the  river 
"  should  be  free  and  common  to  the  citizens  of  both 
"  countries,  without  interruption  by  either,  without  the 
"  consent  of  the  other,  even  for  the  purpose  of  improving 
"  the  navigation. 

"  The  mouth  of  the  Rio  Grande  was,  therefore,  for  half 
"  its  width,  within  Mexican  territory,  and,  for  the  pur- 
"  poses  of  navigation,  was  altogether  as  much  Mexican  as 
"  American.  It  is  clear,  therefore,  that  nothing  short  of 
'  an  express  declaration  by  the  Executive  would  warrant 
"  us  in  ascribing  to  the  Government  an  intention  to  blockade 
"  such  a  river  in  time  of  peace  between  the  Republics. 

"  It  is  supposed  that  such  a  declaration  is  contained  in 
"  the  President's  proclamation  of  February  18th,  1864  (c), 
"  which  recites  as  matter  of  fact  that  the  port  of  Browns- 
"  ville  had  been  blockaded,  and  declares  the  relaxation  of 
"  the  Blockade.  The  argument  is  that  Brownsville  is 
*'  situated  on  the  Texan  bank  of  the  Rio  Grande,  opposite 
"  Matamoras  ;  and  that  the  recital  in  the  proclamation  that 
*^  Brownsville  had   been  blockaded  must  therefore  be  re- 

(z)  8tat.  at  Large,  p.  1259. 
(a)  Lawrence's  Wheaton,  p.  829,  n. 
(6)  Stat,  at  Large,  p.  926. 
(c)  13  ih.  p.  740. 
VOL.    III.  I  I 
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"  garded  as  equivalent  to  an  assertion  that  tlie  mouth  of 
^'  the  river  was  included  in  the  Blockade  of  the  coast.  It 
"  would  be  difficult  to  avoid  this  inference  if  Brownsville 
"  could  only  be  blockaded  by  the  Blockade  of  the  river. 
"  But  that  town  may  be  blockaded  also  by  the  Blockade  of 
"  the  harbour  of  Brazos  Santiago  and  the  Boca  Chica, 
"  which  were  without  question  included  in  the  Blockade  of 
*'  the  coast.  Indeed,  until  within  a  year  prior  to  the 
"  proclamation,  the  port  of  entry  for  the  district  was  not 
"  Brownsville,  but  Point  Isabel  on  that  harbour ;  and,  in 
'^  the  usual  course,  merchandise  intended  for  Brownsville 
"  was  entered  at  Point  Isabel,  and  taken  by  a  short  land 
"  conveyance  to  its  destination. 

"  We  know  of  no  judicial  precedent  for  extending  a 
"  Blockade  by  construction.  But  there  are  precedents  of 
"great  authority  the  other  way.     We  will  cite  one. 

"  The  Frau  Ilsahe  (d)  and  her  cargo  were  captured  in 
"  1799  for  breach  of  the  British  Blockade  of  Holland.  The 
"  voyage  was  from  Hamburg  to  Antwerp,  and,  of  course, 
''  in  its  latter  part,  up  the  Scheldt.  Condemnation  of  the 
"cargo  was  asked,  on  the  ground  that  the  Scheldt  was 
"blockaded  by  the  Blockade  of  Holland.  But  Sir  W. 
"  Scott  said ;  '  Antwerp  is  certainly  no  part  of  Holland, 
" '  and,  with  respect  to  the  Scheldt,  it  is  not  within  the 
"  '  Dutch  territory,  but  rather  a  co-terminous  river,  dividing 
" '  Holland  from  the  adjacent  country.'  This  case  is  the 
"  more  remarkable,  inasmuch  as  Antwerp  is  on  the  right 
"  bank  of  the  river,  as  is  also  the  whole  territory  of 
"  Holland ;  and,  though  no  part  of  that  country  was  part 
"  of  Flanders,  then,  equally  with  Holland,  combined  with 
"  France  in  a  war  with  Great  Britain,^ it  was  just  as  lawful,' 
"  as  Sir  William  Scott  observed,  '  to  blockade  the  port  of 
" '  Flanders  as  those  of  Holland,'  and  the  Scheldt  might 
"  have  been  included  in  the  Blockade,  but  he  would  not 

(d)  4  a  Rob.  Adm.  Rep.  p.  63. 
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"  hold  it  necessarily  included  in  the  absence  of  an  express 
"  declaration. 

"  This  case  seems  to  be  in  point. 

"  It  is  impossible  to  say,  therefore,  in  the  absence  of  an 
"  express  declaration  to  that  effect,  that  it  was  the  intention 
"  of  the  Government  to  blockade  the  mouth  of  the  Rio 
"  Grrande.  And  we  are  tbe  less  inclined  to  say  it,  because 
"  we  are  not  aware  of  any  instance  in  which  a  Belligerent 
"  has  attempted  to  blockade  the  mouth  of  a  river  or  harbour 
"occupied  on  one  side  by  Neutrals,  or  in  which  such  a 
"  Blockade  has  been  recognised  as  valid  by  any  Conrt 
"  administerino^  the  Law  of  Nations. 

"  The  only  case  which  lends  even  apparent  countenance  to 
"  such  a  doctrine,  is  that  of  the  Maria  (e),  adjudged  by  Sir 
"  W.  Scott  in  1805.  The  cargo  in  litigation  had  been  con- 
"  veyed  from  Bremen,  through  the  Weser  to  Varel,  near 
"  the  mouth  of  the  lahde,  and  there  transhipped  for 
"  America.  The  mouth  of  the  Weser  was  then  blockaded, 
"  and  Sir  W.  Scott  held,  that  the  commerce  of  Bremen, 
"  though  neutral,  could  not  be  carried  on  through  the 
"  Weser.  This,  he  admitted,  was  a  great  inconvenience  to 
"  the  neutral  city,  which  had  no  other  outlet  to  the  sea  ;  but 
"  it  was  an  incident  of  her  situation  and  of  War.  It 
"  happened  in  that  case  that  a  relaxation  of  the  Blockade 
*'  in  favour  of  Bremen  warranted  restitution.  Otherwise 
"  there  can  be  no  doubt  that  the  cargo  would  have  been 
"  reluctantly  condemned. 

"  But  it  is  an  error  to  suppose  this  case  an  authority  for  an 
"  American  Blockade  of  the  Bio  Grande,  affecting  the  com- 
"  merce  of  Matamoras.  Counsel  were  mistaken  in  the  sup- 
"  position  that  only  one  bank  of  the  Weser  was  occupied  by 
"the  French,  and  that  Bremen  was  on  the  other.  Both 
"  banks  were  in  fact  so  held,  and  the  Blockade  was  warranted 
"  by  the  hostile  possession  of  both.     The  case  would  be  in 


(e)  6  C.  Roh.  Adm.  Rep.  p.  201. 
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"  point,  had  both  banks  of  the  Rio  Grande  been  in  rebel 
"  occupation. 

"  Still  less  applicable  to  the  present  litigation  is  the  case 
"  of  the  Zelden  Rust,  cited  at  the  bar.  That  was  not  a 
"  case  of  violation  of  Blockade  at  all.  It  was  a  question 
"  of  contraband,  depending  on  destination.  The  Zelden 
"  Rust,  a  neutral  vessel,  entered  the  Bay  or  River  De 
"  Betancos,  on  one  side  of  which  was  Ferrol,  and  on  the 
"  other  Corunna.  Counsel  argued  on  the  supposition  that 
it  Ferrol  was  a  belligerent,  and  Corunna  a  neutral  port, 
''  whereas  both  were  belligerent ;  and  the  cargo  was  con- 
"  demned  on  the  ground  of  actual  or  probable  destination  to 
"  Ferrol,  which  was  a  port  of  naval  equipment,  though 
"  nominally  destined  to  Corunna,  also  a  port  of  naval 
"  equipment,  though  not  to  the  same  extent  as  Ferrol. 
"  There  was  no  Blockade  of  the  bay  or  river,  or  of  either 
"  town. 

"  It  is  unnecessary  to  examine  other  cases  referred  to  by 
"  counsel.  It  is  sufficient  to  say  that  none  of  them  support 
"  the  doctrine  that  a  Belligerent  can  blockade  the  mouth  of 
"  a  river,  occupied  on  one  bank  by  neutrals,  with  complete 
"  rights  of  navigation. 

"  We  have  no  hesitation,  therefore,  in  holding  that  the 
"  mouth  of  the  Rio  Grande  was  not  included  in  the  Blockade 
"  of  the  ports  of  the  rebel  States,  and  that  neutral  com- 
"  merce  with  Matamoras,  except  in  contraband,  was  en- 
"  tirely  free." 

CCXCIV.  (4.)  WJiat  maintains  or  continues  a  Blockade, 
A  Blockade  is  to  be  considered  as  legally  existing,  al- 
though the  winds  occasionally  blow  off  the  invading  squadron. 
The  event  effects  an  accidental  change  to  which  every 
Blockade  is  incident,  but  it  does  not  suspend,  much  less 
break,  the  Blockade  (/).     It  is  most  satisfactory  to  be  able 

(/)  The  Columbia,  1  C.  Roh.  Adm.  Rep.  p.  156. 


BLOCKADE — HOW    MAINTAINED.  485 

to  state,  that  upon  this,  as  indeed  I  believe  upon  every 
other  point  of  Blockade,  the  decisions  of  the  Courts  of  the 
North  American  United  States  are  in  perfect  harmony  (^). 

But  this  principle  is  not  extended  to  the  case  of  a  block- 
ading squadron  driven  off  by  a  superior  force ;  under  such 
circumstances,  a  neutral  Power  is  not  obliged  to  presume 
the  continuance  of  a  Blockade,  nor  to  act  upon  a  supposi- 
tion that  the  Blockade  would  be  resumed  by  any  other 
competent  force  (A). 

The  Neutral  is  not  bound  to  foresee  or  to  conjecture  that 
this  Blockade  will  be  resumed ;  and  therefore,  if  it  is  to  be 
renewed,  it  must  proceed  de  novo  by  the  usual  course,  and 
without  reference  to  the  former  state  of  facts  by  which  it 
has  been  so  effectually  interrupted  (/);  and  the  presumption, 
if  the  fact  be  dubious,  as  to  the  resumption  of  such  Blockade, 
is  in  favour  of  the  Neutral  (^). 

The  question  as  to  the  adequacy  of  the  force  to  maintain 
the  Blockade,  is  always,  to  a  certain  degree,  one  of  fact  and 
evidence,  but  the  opinion,  as  to  this  point,  of  the  com- 
mander on  the  particular  station,  must  always  have  great, 
and  perhaps  predominant  weight  with  the  Court;  and 
against  that  opinion  in  favour  of  the  adequacy  of  the  force, 
the  fact  that  some  part  of  it  was  employed  in  chasing  vessels 
has  been  allowed  no  effect  (/). 

But  a  Blockade  which  has  been  previously  vigorously 
maintained  by  a  number  of  ships,  cannot  be  continued  by 
the  occasional  appearance  of  a  ship  in  the  offing.     Thus,  in 


The  Frederick  MolJce,  1  0.  Boh.  Adm.  Bep.  p.  86. 

The  Juffrow  Maria  Schrceder,  3  ib.  p.  148. 

The  Hoffnung,  6  ib.  p.  116. 

{g)  2  Johison^s  (Amer.)  Cases,  p.  187. 

7  ib.  p.  38. 

(h)  The  Hoffnung,  6  0.  Bob.  Adm.  Bep.  p.  116. 

(i)  Ib.  p.  117. 

(k)  The  Triheten,  ib.  p.  67- 

(/)  The  Nancy,  The  IJagle,  1  Acto7i^s  Bep.  pp.  64,  65. 
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a  leading  case  upon  the  question  of  the  breach  of  the 
Blockade  of  Martinique,  in  the  year  1804,  Sir  W.  Grant 
said  ;  "  That  to  constitute  a  Blockade,  the  intention  to  shut 
"  up  the  port  should  not  only  be  generally  made  known  to 
"  vessels  navigating  the  seas  in  the  vicinity,  but  that  it  was 
"  the  duty  of  the  blockaders  to  maintain  such  a  force  as  would 
"  be  of  itself  sufficient  to  enforce  the  Blockade.  This 
"  could  only  be  effected  by  keeping  a  number  of  vessels  on 
*'  the  different  stations,  so  communicating  with  each  other 
"  as  to  be  able  to  intercept  all  vessels  attempting  to  enter 
"  the  ports  of  the  island.  In  the  present  instance,  no  such 
"  measures  had  been  resorted  to,  and  this  neglect  neces- 
"  sarily  led  neutral  vessels  to  believe  these  ports  might  be 
"  entered  without  incurring  any  risk.  The  periodical  ap- 
"  pearance  of  a  vessel  of  war  in  the  offing  could  not  be 
"  supposed  a  continuation  of  a  Blockade,  which  the  corre- 
"  spondence  mentioned  had  described  to  have  been  pre- 
*^  viously  maintained  by  a  number  of  vessels,  and  with  such 
*^  unparalleled  rigour,  that  no  vessel  whatever  had  been  able 
"  to  enter  the  island  during  its  continuance.  Their  Lord- 
"  ships  were  therefore  pleased  to  order  that  the  ship  should 
"  be  restored,  the  proof  of  property  being  sufficient,  but 
"  directed  further  proof  as  to  the  cargo  claimed  for  the 
"  American  citizens  mentioned  "  (m). 

CCXCV.   (5.)    What  vitiates  a  Blockade. 

If  a  Blockade  be  so  irregularly  maintained  by  the  block- 
ading force,  that  some  ships  are  suffered  to  go  in  and  others 
to  come  out,  the  effect  must  be  to  deceive  merchants,  and 
such  irregularity  will  vitiate  the  effect  of  a  formal  notifi- 
cation. Because  a  Blockade  is  a  uniform  exclusion  of  all 
vessels  not  privileged  by  law,  and  if  some  are  permitted  to 
j)ass,  others  have  a  right  to  infer  that  the  Blockade  is  raised; 
and  the  Court  will  hold  that  merchants  generally  are  justi- 


(m)  The  Nancy,  1  Acton^s  Reports,  p.  58. 
De  Fidoye  et  JDuverdy,  t.  i.  p.  378. 
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fied  in  treating  the  Blockade  as  taken  off,  in  a  case  in  which 
some  ships  have  been  allowed  to  enter  or  come  out,  from 
motives  of  civility  or  other  considerations  (n).  Therefore  a 
relaxation  of  Blockade  in  favour  of  Belligerents,  to  the 
exclusion  of  Neutrals,  or  vice  versa,  vitiates  the  Block- 
ade (o). 

But  licences  to  particular  persons  have  been  considered 
not  to  vitiate  a  Blockade  (p). 

CCXCVI.  (6.)  How  a  Blockade,  having  been  discontinued 
or  abandoned,  may  be  resumed. 

When  a  Blockade  has  been  raised  by  the  appearance  of  a 
superior  force,  there  is  an  entire  defeasance  of  that  Blockade 
and  of  its  operation.  It  must  be  renewed  by  notification 
before  foreign  nations  can  be  affected  with  an  obligation  of 
observing  it  as  a  Blockade  of  that  species  still  existing.  The 
mere  appearance  of  another  squadron  is  not  sufficient  for 
that  purpose,  but  the  same  measures  are  necessary  to  consti- 
tute a  recommencement  as  were  required  for  the  original 
imposition  of  the  Blockade ;  foreign  merchants  are  not 
bound  to  act  upon  any  presumption  that  a  Blockade  of 
which  there  has  been  such  a  defeasance  will  be  de  facto 
resumed  {q). 

There  is,  however,  a  distinction  to  be  taken,  according  to 
the  excellent  decision  of  Sir  William  Grant,  between  a 
Blockade  recommenced  and  a  Blockade  de  novo :  the  latter 
is  a  question  depending  upon  the  evidence  as  to  the  notoriety 
of  the  circumstances  which  constitute  the  actual  Blockade  (r). 

If  a    de  facto    Blockade  has  ceased  at  the  time  of   the 


{n)  The  Bolla,  6  C.  Bob.  Adm.  Rep.  p.  372. 
The  Byfield,  Edw.  p.  158. 
The  Juno,  2  C.  Bob.  Adm.  Bep.  p.  162. 

(o)  The  Franciska,  2  Spinks,  p.  135  ;  10  Moore,  P.  G.  Bep.  p.  37. 
(p)  The  Fox  and  others,  Edwards,  p.  321. 
(q)  The  Hofnung,  6  G.  Bob.  Adm.  Bep.  p.  120. 
(r)  The  Hare,  1  ActorCa  Beports  of  Gases  before  the  High  Gourt  of 
Appeal,  p.  261. 


488  INTERNATIONAL    LAW. 

capture  of  a  ship  intending  to  break  it,  the  ship  must  be 
released  (s), 

CCXCVII.  (7.)  That  part  of  the  subject  which  relates  to 
Breaches  of  Blockade  admits  of  the  following  arrangement : — 

1.  Breaches  generally. 

2.  Breaches  owing  to  alleged  ignorance. 

3.  Breaches  by  Ingress. 

4.  Breaches  by  Egress. 
CCXCVIII.   1.  As  to  Breaches  generally. 

It  is  important  to  observe,  that  there  is  no  analogy  be- 
tween violations  of  the  law  caused  by  carrying  Contraband, 
and  by  breaches  of  Blockade. 

In  the  former  case,  the  offence  is  deposited  with  the 
cargo  ;  in  the  latter  it  may  be  continued  and  renewed  in 
the  subsequent  conduct  of  the  ship. 

The  absence  of  the  analogy  arises  from  the  more  ex- 
tended object  of  the  law  of  Blockade  as  compared  with  that 
of  the  law  of  Contraband.  The  object  of  the  latter  is  to 
prevent  import  only,  the  object  of  the  former  is  to  prevent 
both  import  and  export  {t). 

To  sail  with  an  intention  of  evading  a  Blockade,  is,  ac- 
cording to  the  Prize  Law  laid  down  by  the  English  Courts, 
a  beginning  to  execute  that  intention,  and  an  overt  act 
constituting  the  offence.  From  that  moment  the  Blockade 
is  fraudulently  invaded  (u). 

But  a  Blockade  of  a  port  is  not  violated  by  shipments 
forwarded  by  inland  navigation  from  that  port  to  an  un- 
blockaded  port,  as  is  well  illustrated  in  the  following  case 
of  the  Stert.     Lord  Stowell  said  : — 

"  This  is  a  question  arising  out  of  the  Blockade  of  Am- 
"  sterdam,  respecting  goods  put  on  board  in  a  port  of  the 


(s)  Vide  Upton's  (Amer.)  Maritime  Warfare,  p.  201  ;  Bynk.  (^  J.  P. 

I  cxi.     The  Lisette,  6  C.  Boh.  Adm.  Bep.  p.  388. 

(0  The  Frederick  Molke,  1  ih.  p.  87. 

{n)  The  Columbia,  ih.  p.  156. 

The  Frederick  Molke,  ih.  p.  86. 

The  Hoffnung,  6  ih.  pp.  112,  117. 
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*'  Texel,  for  the  very  purpose  of  being  sent  to  London, 
**  without  any  interruption  of  the  voyage,  but  conveyed  out 
"  of  Holland  to  Embden  by  the  means  of  the  canal  navi- 
'•  gation,  as  I  understand  it.  The  question  is,  whether  this 
^'  is  to  be  considered  as  a  breach  of  the  Blockade.  A 
"  Blockade  may  be  of  different  descriptions.  The  Blockade 
"  of  Amsterdam,  which  was  imposed  on  the  part  of  this 
*'  country,  was,  from  the  nature  of  our  situation,  a  mere 
"  maritime  Blockade,  effected  by  force  operating  only  at 
"  sea.  As  far  as  that  force  could  be  applied,  it  was,  indubi- 
"  tably,  a  good  and  legal  Blockade ;  but  as  to  an  interior 
"  navigation,  how  is  it  a  Blockade  at  all  ?  Where  is  the 
*'  blockading  Power  ?  Let  us  suppose  the  case  of  the 
"  Blockade  of  Havre.  Can  it  be  said  that,  by  the  maritime 
"  Blockade  of  the  Seine,  the  interior  access  to  Havre  is 
"  blockaded,  so  as  that  goods  belonging  to  a  neutral  subject, 
"  sent  from  Paris  to  Havre,  could  be  held  subject  to  con- 
"  fiscation  by  virtue  of  the  Blockade  ?  It  is  argued  that, 
"  if  this  course  of  trade  is  allowed,  the  object  of  the 
*'  Blockade,  which  is  to  distress  the  trade  of  Holland,  will 
"  be  defeated.  If  that  is  the  consequence,  all  that  can  be 
"  said  is,  that  it  is  an  unavoidable  consequence.  It  must 
''  be  imputed  to  the  nature  of  the  thing,  which  will  not 
"  admit  of  an  effectual  remedy  of  this  species.  This  Court 
"  cannot,  on  that  ground,  take  upon  itself  to  say  that  a 
''  legal  Blockade  exists,  where  no  actual  Blockade  can  be 
"  applied.  In  the  very  notion  of  a  complete  Blockade,  it 
*'  is  included,  that  the  besieging  force  can  apply  its  power 
"  to  every  point  of  the  blockaded  State.  If  it  cannot,  it 
"  is  no  Blockade  of  that  quarter  where  its  power  cannot  be 
"  brought  to  bear ;  and,  where  such  a  partial  Blockade  is 
"  undertaken,  it  must  be  presumed  that  this  is  no  more 
"  than  what  was  foreseen  by  the  blockading  State,  which, 
"  nevertheless,  thought  proper  to  impose  it  to  the  extent  in 
"  which  it  was  practicable.  The  commerce,  though  partially 
"  open,  is  still  subjected  to  a  pressure  of  difficulties  and 
"  inconvenience.  To  cut  off  the  power  of  immediate 
"  export  and  import  from  the  ports  of  Holland,  is,  of  itself. 
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"  no  insignificant  operation,  although  it  may  not  be  possible 
"  to  exclude  them  from  the  benefit  of  an  inland  communi- 
"  cation.  If  the  Blockade  be  rendered  imperfect  by  this 
"  construction,  it  must  be  ascribed  to  the  physical  impossi- 
"  bility  of  the  measure,  by  which  the  extent  of  its  legal 
"  pretensions  is  unavoidably  limited. 

"  In  laying  down  this  rule,  as  applicable  to  the  present 
"  case,  I  proceed  upon  the  supposition  that  this  was  a  real 
"inland  navigation,  and  not  a  navigation  over  the  Watt, 
"  the  character  of  which  might  be  subject  to  a  different 
*'  signification.  Conceiving  this  to  be  a  cargo  which  had 
"  gone  to  Embden  on  a  neutral  account,  by  an  internal 
"  canal  navigation,  where  no  Blockade  existed,  I  shall  hold 
"  it  free  of  all  consequences  of  Blockade,  allowing  the 
''  captors  their  necessary  expenses  upon  the  particular  facts 
"  of  the  case  "(w). 

It  seems  to  me,  after  much  consideration,  and  with  all 
respect  for  the  high  character  of  the  tribunal,  difficult  to 
support  the  decision  of  the  majority  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  the  Springbok  (a;),  that 
a  cargo  shipped  for  a  neutral  port  can  be  condemned  on  the 
ground  that  it  was  intended  to  tranship  it  at  that  port  and 
forward  it  by  another  vessel  to  a  blockaded  port. 

A  Blockade  may  be  broken  by  the  obstinacy  as  well  as 
by  the  fraud  of  the  master ;  if  he  chooses  to  say  that  he 
must  go,  and  will  go,  to  the  blockaded  port  in  defiance  of 
notice,  his  owners  must  take  the  consequence  ( y). 

There  may  be  circumstances  arising  out  of  the  particular 
object  of  the  Blockade  itself  which  entitle  the  breakers  of 
it  to  an  indulgent  consideration.  Thus,  during  the  war 
waged  against  the  First  Napoleon,  the  Blockade  of  the  Elbe 
and  the  Weser  (z)  was  not  imposed  with  the  intention  of 

(u)  The  Stert,  4  C.  Boh.  Adm.  Rep.  p.  65. 

(x)  5  Wallace  {Amer.)  Rep.  p.  1.  See  the  comments  of  Sir  T, 
Twiss  in  his  learned  pamphlet  "  Belligerent  Riyht  on  tlie  High  Seas,^^ 
Butterworths,  1884. 

(y)  The  Henrick  and  Maria,  1  ih.  p.  147. 

{z)  The  Maila,  6  ih.  p.  203. 
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injuring  the  trade  of  Hamhvrg^  but  of  harassing  the 
enemy  in  the  interior, — it  was  directed  principally  against 
that  enemy,  and  it  was  incidentally  only,  and  by  unavoid- 
able consequences,  that  the  trade  of  the  neutral  neighbour- 
hood was  made  subject  to  it.  It  was  successfully  contended 
that  the  novelty  and  peculiarity  of  the  case  would,  under 
circumstances  that  admitted  of  any  latitude  of  interpreta- 
tion, entitle  merchants  to  every  indulgent  consideration  that 
could  be  applied  to  their  case  ;  though  not  to  the  extent  of 
introducing  in  their  favour  different  principles  of  the  General 
Law  of  Blockade  (a). 

The  United  States  Courts  during  the  recent  War  had  to 
consider  the  effect  of  an  Intent  to  violate  a,  Blockade.  The 
following  principles  seem  rightly  laid  down  by  them  :  — 

1.  Presumption  of  an  intent  to  run  a  Blockade  by  a 
vessel  bound  apparently  to  a  lawful  port,  may  be  inferred 
from  a  combination  of  circumstances,  among  which  are  the 
suspicious  character  of  the  supercargo ;  the  suspicious 
character  of  the  master,  left  unexplained,  though  such  a  case 
is  not  necessarily  to  be  decided  upon  the  evidence  usually 
taken  in  prcsparatorio,  as  it  is  called,  but  is  open  for  further 
proof;  such  presumption  is  strengthened  by  the  fact  that 
the  vessel,  on  her  outward  voyage,  was  in  the  neighbourhood 
of  the  blockaded  place,  and  within  the  line  of  the  block- 
ading vessels,  by  Jtight,  and  that  her  return  voyage  was 
apparently  timed  so  as  to  be  there  by  night  again ;  that  the 
vessel  (though  in  a  leaking  condition,  that  condition  having 
been  known  to  the  master  before  he  set  sail),  paid  no  atten- 
tion to  guns  fired  to  bring  her  to,  but,  on  the  contrary, 
crowded  on  more  sail  and  ran  for  the  blockaded  shore  ;  and 
that  one  witness  testified,  in  prceparatorio,  that  the  master, 
just  before  the  capture,  told  him  that  he  intended  to  run  the 
Blockade  from  the  first  (6). 

Although  in  such  cases  it  is  a  possible  thing  that  the  in- 
tention of  the  master  may  have  been  innocent,  the  Court  is 

(a)  The  Spes  and  the  Irene,  5  G.  Boh.  Adm.  Rep.  p.  79. 
(J))  The  Cornelius,  3  Wallace  (Amer.)  Rep.  p.  214. 
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under  the  necessity  of  acting  on  the  presumption  which  arises 
from  such  conduct,  and  of  inferring  a  criminal  intent  (c). 

If  a  vessel  is  found  without  a  proper  licence  near  a 
blockading  squadron  in  circumstances  indicating  intent  to 
run  the  Blockade,  and  in  such  a  position  as  that  if  not 
prevented  she  might  pass  the  blockading  force,  she  cannot 
thu^f  flagrante  facto  i  set  up  as  an  excuse  that  she  was  seek- 
ing the  squadron  with  a  view  of  getting  an  authority  to  go 
on  her  desired  voyage.  And  the  American  Courts  have 
holden  that  nothing  in  the  language  of  the  President's  pro- 
clamation of  19th  April,  1861,  varied  this  rule  of  public 
law  in  regard  to  vessels  which  had  actual  notice  of  the 
Blockade  established  by  the  Government  of  the  United 
States  at  the  beginning  of  the  Southern  rebellion  (<f). 

CCXCIX.  There  is  no  subject  of  Maritime  or  Inter- 
national Law  upon  which  the  Jurists  of  all  nations  are  so 
unanimous  and  precise  in  their  opinions,  as  upon  the  Bight 
and   Law   of  Blockade  (e).     Authorities  might  be  easily 

(c)  The  Cornelius,  3  Walluce  (Amer.)  Rep.  p.  214. 

{d)  The  Admiral,  ih.  p.  603. 

The  Josephine,  ih.  p.  83.     The  Cheshire,  ih.  p.  231. 

(e)  "In  tertio  illo  genere  usus  ancipitis,  distinguendus  erit  belli 
status.  Nam  si  tueri  me  non  possum  nisi  quae  mittuntur  intercipiam, 
necessitas,  ut  alibi  exposiiimus,  jus  dabit,  sed  sub  onere  restitutionis, 
nisi  causa  alia  accedat.  Quod  si  juris  mei  executionem  rerum  suhvectio 
impfidierit,  idque  scire  potuerit  qui  advexit,  ut  si  oppidum  ohsessum 
teneham,  si  portus  clausos,  et  jam  deditio  aut  pax  exspectahatur,  tenehitur 
ille  mihi  de  damno  culpa  dato,  ut  qui  dehitorem  carceri  exemit;  aut 
fugam  ejus  in  meam  fraudem  instruxit  ;  et  ad  damni  dati  modum  res 
quoque  ejus  capi,  et  dominium  earum  debiti  consequendi  causa  quseri 
poterit.  Si  damnum  nondum  dederit,  sed  dare  voluerit,  opus  erit 
rerum  retentione  eum  cogere  ut  de  f uturo  caveat  obsidibus,  pignoribus, 
aut  alio  modo.  Quod  si  pra^terea  evidentissima  sit  hostis  mei  in  me 
injustitia,  et  ille  eum  in  bello  iniquissimo  confirmet,  jam  non  tantiim 
civiliter  tenebitur  de  damno,  sed  et  criminaliter,  ut  is  qui  judici  im- 
miuenti  reum  manifestum  eximit :  atque  eo  nomine  licebit  in  eum 
statuere  quod  delicto  convenit,  secundum  ea  quae  de  poenis  diximus  ; 
quare  intra  eum  modum  etiam  spoliari  poterit." — Grotius,  1.  iii.  c.  1. 
s.  V.  §  3. 

"  Scilicet  conimercii  intercludendi  ergo  Ordines  Generales  portus 
Flandrise  navibus  bellicis  obsederant,  adeoque  omnes  quorumcunque 
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accumulated  upon  this  point ;  but  it  is  sufficient  to  say, 
that  the  decisions  of  the  tribunals  in  the  matters  of  Blockade 
have  never  been  denied  to  be  in  accordance  with  reason, 
practice,  and  the  judgments  of  the  best  writers.  To  these 
decisions,  therefore,  reference  will  be  almost  exclusively- 
made  in  the  following  pages.  It  will  be  seen  that  there  is 
no  act  by   which  a  Neutral   more  clearly  and  deservedly 


naves,  eo  destinatas,  indeque  exeuntes,  publicabant,  quemadmodum 
ex  ratione  et  gentium  usu  urbibus  obsessis  nihil  quicquam  licet 
advehere,  vel  ex  his  evehere.  Atque  inde  dicebat  Admiralitas,  ut  et 
Ordines  decreverunt,  idem  quoque  juris  esse  in  navibus,  quae  antea 
nobis  ereptae  et  deind^  venditse  erant,  cum,  obsessis  portubus,  etiam 
amicorum  naves  liceat  intercipere.  Quod  ita  oerum  est,  si  capiatbtur 
itinere  nondum  ahsoluto,  dum  navarch(E  versantur  in  re  illicitd ;  ahso- 
lutum  autem  iter  non  intelligi,  nisi  hx  naves  proprium  emptoris  vel 
amicum  portum  subierint.  Id  verb  neque  aliud  Ordines  Generales 
complexi  sunt  illo  Decreto  26  Jun.  1630,  ax  quo  ad  earn,  de  qua  nunc 
disputo,  qusestionem  recte  argumentaberis,  si  et  anno  1666,  Angliam, 
Scotiam,  Hiberniam,  et  omnia  ilia,  quae  in  Asia,  Africa  et  America 
habebant  Angli,  classibus  suis  obsessa  habuerint  Ordines  Generales. 
Relatum  quidem  est,  eosdem  Ordines  anno  1652,  quod  ad  Anglos,  tale 
quid  jactitasse,  omnibus  sic  interdicto  cum  Anglis  commercio  {Aitzema, 
1.  xxxii.  pp.  774,  777),  sed  quo  jure  jactitarint,  nunc  non  qusero,  con- 
tentus  monere  eosdem  Ordines  anno  1663,  Hispanis,  cum  hi  Lysi- 
taniam  obsessam  habere  videri  vellent,  id  ipsum  negasse,  quod  contra 
Anglos  antea  sibi  arrogaverant :  sic  enim  proditum  est  in  Annalibus 
{apud  eundem,  1.  xliii.  p.  858.)"     Bynkershoek,  Q.  J.  F.  1.  i.  c.  iv. 

"  Jusqu'ici  nous  avons  parle  du  commerce  des  peuples  neutres  avec 
les  etats  de  I'ennemi  en  general.  II  est  un  cas  particulier  oil  les  droits 
de  la  guerre  s'etendent  plus  loin.  Tout  commerce  est  absolument 
defendu  avec  une  ville  assiegee.  Quand  je  tiens  une  place  assiegee, 
ou  seulement  bloquee,  je  suis  en  droit  d'empecher  que  personne  n'y 
entre,  et  de  traiter  en  ennemi  quiconque  entreprend  d'y  entrer  sans 
ma  permission,  ou  d'y  porter  quoi  que  ce  soit  :  car  il  s'oppose  a  mon 
entreprise,  il  pent  contribuer  a  la  faire  echouer,  et  par  la  me  faire 
tomber  dans  tons  les  maux  d'une  guerre  malheureuse.  Le  roi  Deme- 
trius fit  pendre  le  maitre  et  le  pilote  d'un  vaisseau  qui  portait  des 
vivres  a  Athenes,  lorsqu'il  etait  sur  le  point  de  prendre  cette  ville  par 
famine.  (Plutarchus  in  Demetrio.)  Dans  la  longue  et  sanglante 
guerre  que  les  Provinces-Unies  ont  soutenue  contre  I'Espagne  pour 
recouvrer  leur  liberie,  elles  ne  voulurent  point  souffrir  que  les  Anglais 
portassent  des  marchandises  a  Dunkerque,  devant  laquelle  elles  avaient 
une  fiotte." — Vattel,  1.  iii.  c.  vii.  s.  117. 
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forfeits  the  immunities  of  his  national  character  than  by  the 
violation  of  the  Belligerent's  Blockade. 

CCC.  2.  We  have  now  to  consider  breaches  of  Blockade 
owing  to  alleged  ignorance. 

And  first  it  must  be  observed,  that  ignorance  of  the 
Law  {f)  is  an  inadmissible  plea  in  the  instance  of  Blockade, 
as  in  other  cases,  and  may  not  be  pleaded  by  any  civilised 
State,  Christian  ig')  or  Infidel.  Ignorance  of  the  fact  ^  however, 
may  be,  and  often  has  been,  successfully  pleaded  as  a  defence 
against  the  penalties  incident  to  the  breach  of  a  Blockade. 

This  question  as  to  ignorance  of  the  fact  is  bound  up 
with  the  question  of  notice.  It  has  been  holden  that  where 
vessels  sail  without  a  knowledge  of  the  Blockade,  a  notice 
is  necessary,  but  if  they  can  be  affected  with  the  knowledge 
of  the  fact,  a  warning  is  not  required  (A). 

A  Blockade  may  commence  de  facto  by  a  blockading 
force  giving  notice  on  the  spot  to  those  who  come  from  a 
distance,  and  who  may  therefore  be  ignorant  of  the  fact. 
Vessels  going  in  are  in  that  case  entitled  to  a  notice  before 
they  can  be  justly  liable  to  the  consequences  of  breaking  a 
Blockade,  but  it  is  quite  otherwise  with  vessels  coming  out 
of  the  port,  which  is  the  object  of  the  Blockade ;  there  no 
notice  is  necessary.  Notice  of  a  Blockade  should  not  be 
more  extensive  than  the  actual  Blockade  (z).  After  the 
Blockade  has  existed  de  facto  for  any  length  of  time,  it  is 
impossible  for  those  within  to  be  ignorant  of  the  forcible 
suspension  of  their  commerce  ;  the  notoriety  of  the  thing 
supersedes  the  necessity  of  particular  notice  to  each  ship  {k). 

Ignorance  may  perhaps  be  successfully  urged  when  know- 
ledge of  the  Blockade  is  to  be  inferred  from  general  notoriety 
alone,  but  such  an  argument  will  not  avail  when  it  is  proved 

(/)  Vide  ante,  pp.  65-70. 

(^r)  The  Hurtige  Hane,  3  0.  Rob.  Adm.  Rep.  p.  326. 

(h)  The  Columbia,  1  0.  Rob.  Adm.  Rep.  p.  156. 

(i)  The  Franciska,  10  Moore,  P.  C.  Rep.  p.  37. 

The  Panaghia  Rhomba  (a.d.  1857-8),  12  Moore,  P.  C.  Rep.  p.  168. 

(k)  The  Vrouiv  Judith,  1  C.  Rob.  Adm.  Rep.  p.  152. 
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that  the  master  of  the    ship  was  personally  aware  of   the 
fact(Z). 

The  existence  and  extent  of  a  Blockade  may  be  so  gene- 
rally known,  that  the  knowledge  of  it  in  an  individual  may 
be  presumed,  without  distinct  proof  of  personal  knowledge, 
and  such  knowledge  may  supply  the  place  of  a  direct  com- 
munication from  a  blockading  squadron  ;  yet  the  fact,  with 
the  notice  of  which  the  individual  is  to  be  affected,  must  be 
one  which  admits  of  no  reasonable  doubt  {m). 

The  plea  of  ignorance  is,  however,  not  taken  away  by 
partial  and  imperfect  information  or  notice,  and,  therefore, 
in  a  case  where  notice  had  been  given  to  a  merchant  that 
there  was  a  general  Blockade  of  the  coast  of  Holland — 
which  was  untrue  in  fact — that  notice  was  holden  not  to  be 
available,  by  limitation^  to  a  Blockade  of  Amsterdam  only, 
though  such  Blockade  did  actually  exist.  Such  a  notice 
took  from  the  Neutral  all  power  of  election  as  to  what 
other  port  of  Holland  he  should  go  to,  when  he  found  the 
port  of  his  destination  under  blockade.  A  commander  of 
a  ship  has  no  right  to  reduce  a  Neutral  to  this  kind  of 
distress,  and  for  contravening  such  a  notice  he  is  not  subject 
to  condemnation  (w). 

CCCI.  With  respect  to  this  plea  of  ignorance  of  the 
facts,  it  must  be  remembered  that  the  act  of  a  Blockade  is 
one  of  the  simplest  and  most  universal  operations  of  war  (o) 
in  all  ages  and  civilised  countries.  The  leading  principles 
applicable  to  the  infinite  variety  of  circumstances  which 
may  occur,  are  these  : — 

a.  That  where  there  has  been  a  formal  notification  of  the 
Blockade,  a  reasonable  time  must  be  allowed  for  it  to  take 
effect  (/?). 


{I)  The  Tutela,  6  C.  Rob.  Adm.  Rep.  p.  181. 

(m)  The  Franciska,  10  Moore,  P.  C.  Rep.  p.  88. 

(w)  The  Henrick  and  Maria,  1  C.  Rob.  Adm.  Rep.  p.  149. 

(o)  The  Hv,Hige  Hane,  3  ib.  p.  326. 

(p)  The  Ringende  Jacob,  1  ib.  p.  91, 

The  Adelaide,  3  ib.  p.  284. 
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/3.  That  where  there  has  been  no  formal  notification,  the 
knowledge  of  the  party  must  be  proved. 

7.  That  after  a  certain  time,  it  lies  prima  facie  upon  the 
party  to  show  that  he  was  not  apprised  of  the  fact  of  the 
Blockade  {q). 

What  that  period  of  time  should  be,  must  always  chiefly 
depend  upon  the  circumstances  of  each  case ;  but  in  cases 
relating  to  the  agency  of  persons  in  an  enemy's  country 
during  a  Blockade,  it  has  been  judicially  holden  that  some- 
thing more  than  the  mere  strict  principle  of  law  is  necessary 
in  order  to  bind  employers  by  their  acts  (r).  There  must 
be  time  allowed  to  give  the  principal  an  opportunity  of 
countermanding  (s), 

CCCII.  3.  Breaches  of  Blockade  by  the  ingress  or  by  the 
intended  ingress  of  ships,  is  the  next  division  of  the  subject. 

It  is  altogether  unlawful  for  a  neutral  ship  to  enter  a 
blockaded  port  at  all,  even  in  ballast  (^),  and  for  the  purpose 
of  bringing  away  the  property  of  neutral  merchants  depo- 
sited there  before  the  Blockade. 

The  legal  presumption  arising  from  entering  a  blockaded 
port  will  be,  that  the  ship  went  in  for  the  fraudulent  purpose 
of  delivering  her  cargo.  And  her  coming  out  again  without 
having  delivered  her  cargo,  will  not  of  itself  oust  that 
presumption  and  remove  the  illegality,  as  some  unexpected 


The  Jonge  Petronella,  2  C.  Boh.  Adm.  Rep.  p.  131. 

The  Betsey,  1  ib.  p.  334. 

(q)  The  Betsey,  ib.  p.  332. 

The  Adelaide  Bose,  note  to  the  Neptunus,  2  ib.  p.  111. 

The  Calypso,  ib.  p.  298. 

(r)  The  Neptunus,  Sib.  p.  173. 

(s)  The  Adelaide,  ib.  p.  285. 

Mr.  Pritchard's  Analytical  Digest  of  Cases  decided  in  tJie  High  Court 
of  Admiralty  (London,  1847)  has  greatly  facilitated  the  labours  of 
all  subsequent  compilers  of  Maritime  and  International  Law.  I 
take  this  opportunity  of  acknowledging  the  advantage  which  I  have 
derived  from  it. 

(0  The  Comet,  Edwards'  Adm.  Bep.  p.  32. 
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change  of  circumstances  may  have  altered  her  inten- 
tion (u). 

Such  being  the  clear  law  with  respect  to  entering  a 
blockaded  port,  we  have  next  to  consider  the  penalty  of 
approaching  to  such  a  port. 

And  upon  this  (as  upon  other  points  connected  with  this 
subject),  it  is  necessary  to  bear  in  mind  the  distinction  be- 
tween a  Blockade  de  facto  and  a  Blockade  by  notification  {x). 

An  approach  for  the  purpose  of  inquiry  in  the  former 
case  may  be  justifiable,  and  quite  unjustifiable  in  the  latter. 
But  in  either  case  a  neutral  ship  may  not  innocently  drop 
anchor,  or  continue  in  a  situation  in  which  it  will  be  in  her 
power  to  break  the  Blockade  with  impunity  whenever  she 
pleases.  She  may  not  approach  close  up  to  the  blockaded 
port,  so  as  to  be  enabled  to  slip  in  without  obstruction,  when 
an  opportunity  presents  itself.  It  has  been  deemed  no 
unfair  rule  of  evidence  to  hold,  as  a  presumption  dejure, 
that  she  e^oes  there  with  an  intention  of  breaking:  the 
Blockade ;  and  if  such  inference  should  operate  with  severity 
in  particular  cases,  where  the  parties  are  innocent  in  their 
intentions,  it  is  a  severity  necessarily  connected  with  the 
rules  of  evidence,  and  essential  to  the  effectual  exercise  of 
the  rules  of  war  (y). 

Upon  the  same  principle,  a  vessel  is  not  permitted,  under 
the  plea  of  obtaining  a  pilot,  or  any  similar  pretext,  to 
approach  so  near  to  a  blockaded  port  as  to  place  itself  within 
the  effectual  protection  of  the  shore  {z). 

CCCIII.  It  may  be  that  the  distance  of  the  country  of 

{ii)  The  Gharlotta^  Edwards'  Adm.  Rep.  p.  252. 
(x)  The  Neptmms,  2  C.  Rob.  Adm.  Rep.  p.  110. 
(y)  The  Neutralitctt,  Q  ih.  p.  35. 
The  Gute  Erwartung,  ib.  p.  182. 
The  Arthur,  Edwards'  Adm.  Rep.  p.  202. 

Radcliffv.  Union  Insurance  Company,  7  Johnson's  (Amer.)  Rep.  p.  47. 
Fitzsimmons  v.    Newport   Insurance   Company,  4  Cranch's  (Amer.) 
Rep.  p.  185. 
(z)  The  Charlotte  Christina,  6  C.  Rob.  Adm.  Rep.  p.  103. 
The  Neutralitat,  ih.  p.  35. 
VOL.    III.  K  K 
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the  Neutral  from  the  locality  of  the  Blockade,  or  of  the 
country  of  the  blockading  Power,  justifies  inquiry  near  the 
situation  of  the  Blockade.  Such  an  equitable  and  temperate 
rule  was  applied  by  Lord  Stowell,  during  the  last  French  war, 
to  ships  coming  from  the  American  Continent  («).  It  must 
be  remembered,  however,  that  the  Atlantic  was  not  then,  as 
now,  traversed  in  twelve  or  fourteen  days  from  the  European 
shores,  or  India  communicated  with  by  ships  from  Europe 
after  a  voyage  of  less  than  six  weeks ;  while  almost  every  part 
of  the  civilised  world  is  within  the  reach  of  the  electric 
telegraph.  The  principle,  indeed,  remains  the  same,  but 
the  application  of  it  during  war  is  of  course  materially 
affected  by  those  marvellous  agencies  of  steam  and  electri- 
city (^)  which  were  unknown  to  our  forefathers. 

CCCIV.  But  it  has  never  been  considered  legal,  in  any 
circumstances,  that  the  inquiry  should  be  made  at  the  very 
mouth  of  the  river  or  estuary  blockaded,  from  the  blockading 
vessels  themselves.  Nor  is  a  ship  to  be  released  from 
condemnation  because  her  master  was  ordered  by  his  owners 
to  make  his  inquiries  at  such  places  (<:). 

Such  inquiries  should  be  made  in  the  ports  that  lie  in  the 
way,  and  which  furnish  opportunities  for  inquiry  without 
furnishing  opportunities  for  fraud  {d). 


(a)  The  BeUe'^j,  1  0.  Rob.  Adm.  Rep.  p.  334. 

(6)  The  analogy  of  the  following  case  is  applicable  to  this  subject  : — 
"  A  bottomry  bond  was  granted  in  New  York  by  the  master  of  a  ship, 
to  obtain  money  for  necessary  repairs,  the  owner  whereof  was  residing 
at  St.  John's,  New  Brunswick.  A  communication  by  electric  tele- 
graph existed  between  the  two  cities.  The  bondholder  had  previously 
acted  as  the  general  agent  of  the  owner,  and  no  intimation  of  the 
transaction  was  made  by  the  master  to  the  owner  until  after  the 
execution  of  the  bond.  Holden,  upon  appeal  (reversing  the  sentence  of 
the  Admiralty  Court),  that  the  master  having  the  means  of  communi- 
cation with  the  owner,  no  such  absolute  necessity  existed  as  to 
authorise  him  to  pledge  the  ship  without  communication  with  the 
owner,  and  the  bond  declared  void." — The  Oriental,  7  Mooreh Privy 
Council  Reports,  p.  398. 

(c)  The  Sins,  5  C.  Rob.  Adm.  Rep.  p.  76. 

(d)  The  Betseij,  1  ib.  p.  334. 
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The  inquiry  is  to  be  made  in  a  safe  and  permitted  place, 
and  in  a  safe  and  permitted  manner. 

It  is  possible,  indeed,  that  innocency  of  intention  may  be 
established,  even  when  directions  have  been  given  to  the 
master  to  inquire  at  the  mouth  of  the  blockaded  port.  But 
the  circumstances  must  be  very  peculiar  (e). 

CCCV.  We  have  been  considering  blockaded  ports,  but 
the  adjacent  waters  may  be  so  connected  with  the  ports  as 
to  render  the  approach  to,  and  navigation  in  them  by 
Neutrals,  an  act  of  equal  guilt  with  the  approach  to  the 
ports.  And  therefore  approximation  to  the  blockaded  port, 
so  as  to  expose  the  blockader's  forces  to  the  batteries  on  the 
coast,  cannot  be  permitted  under  the  pretext  of  taking  a 
pilot  for  a  neighbouring  port  (/). 

CCCVI.  Nor  will  this  approach  be  successfully  veiled  by 
a  general  allegation  that  the  approaching  ship  was  only  in 
the  roads  adjacent  to  the  port.  The  law  upon  this  point  is 
thus  stated  by  Lord  Stowell : — 

"  This  is  the  case  of  a  ship  taken  on  a  professed  destina- 
"  tion  to  Embden  ;  but  the  fact  is,  she  was  seized  in  Ostend 
"  Roads.  Every  witness  uses  the  same  expression, '  Ostend 
"  '  Koads  ; '  and  I  understand  the  situation  of  the  vessel  to 
"  have  been  at  no  great  distance  from  that  port.  The  term 
"  '  roads,'  undoubtedly,  is  not  a  word  of  very  definite  mean- 
"  ing ;  there  may  be  roads  which  have  no  immediate  connec- 
''  tion  with  any  particular  port,  as  the  Downs ;  other  roads  are 
"  so  connected  with  particular  ports  as  almost  to  form  part  of 
"  them  ;  and  these  two  descriptions  of  roads  may  be  subject 
"  to  very  different  considerations.  If  a  ship  comes  into  the 
"  Downs,  which  is  the  common  passage  and  highway  to  the 


The  Fasten,  note  to  the  Betsey,  1  C.  Rob.  Adm.  Rep.  p.  335. 

The  Little  William,  1  Actoii's  Rep.  p.  151.       Br.  Arnold,  arguendo. 

(e)  The  Little  William,  1  Acton''s  Rep.  p.  IGl,  was  such  a  case. 

(/)  The  Charlotte  Christine,  6  C.  Rob.  Adm.  Rep.  p.  101. 

The  Gute  Erivartung,  ib.  p.  182. 

The  Neutralitdt,  ib.  p.  30. 

The  Arthur,  Edwards'  Adm.  Rep.  p.  202. 

K  K  2 
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"  German  Ocean,  and  to  different  parts  of  Europe,  it  would 
"  not  be  at  all  just  to  infer  from  the  mere  coming  there  that 
"  she  is  necessarily  coming  to  a  British  port.  But  if  the 
"  roads  are  of  the  other  species,  there  is  then  reason  to  cou- 
"  elude  that  a  ship  comes  there  with  a  view  to  some  com- 
"  munication  with  that  particular  port. 

"  From  the  description  given  of  the  roads  of  Ostend 
"  they  are,  I  think,  to  be  taken  as  being  of  the  latter  species. 
"  The  ship  was  lying  within  a  sand,  and  within  the  protec- 
"  tion  of  the  batteries,  and  in  a  place,  as  I  conceive,  where 
"  ships  of  large  burden  are  usually  unlivered  by  lighters, 
"  as  the  most  commodious  method  of  delivering  their  cargoes 
"  at  Ostend.  If  I  am  correct  in  that  view,  a  ship  going 
"  there  must  be  considered  as  in  the  port  of  Ostend ;  since, 
"  for  the  purpose  of  enforcing  a  Blockade,  it  is  not  neces- 
"  sary  to  restrict  the  meaning  of  the  word  port  to  the 
''  limits  of  the  particular  local  port  regulations,  which  may 
"  not  extend  beyond  the  pier-head.  A  Belligerent  is  not 
"  bound  to  that  restricted  sense  of  the  word.  If  the  situa- 
"  tion  of  the  vessel  is  within  the  protection  of  the  batteries, 
"  and  in  a  place  which  vessels  usually  frequent  for  the 
''  purpose  of  unlivery,  and  from  which  importation  into 
*'  Ostend  can  safely  be  effected,  and  is  not  unusually  effected, 
"  it  would  not  unreasonably  be  held  to  be  a  part  of  that 
"port"(^). 

CCCVII.  The  ordinances  of  the  American  Congress  of 
17.81  seem  to  have  conceded  this  point  to  the  extent  of 
the  English  rule,  for  they  made  it  lawful  to  take  and  con- 
demn all  vessels,  of  all  nations,  "  destined  to  any  such  port," 
without  saying  anything  of  notice  or  proximity  (/^). 

CCCVIII.  We  have  now  to  consider  the  legal  effect  of 
the  intention  of  the  master,  or  the  destination  of  his  ship. 

A  Dutch  ordinance,  of  which  Bynkershoek  {i)  approves, 

(g)  The  Nentralitdt,  6  G.  Boh.  Adm.  Rep.  p.  34. 
(Ji)  Journals  of  Congress^  vol.  vii.  p.  186. 
1  KenVs  Comm.  p.  153. 
(i)  Q.  J.  P.  1.  i.  c.  xi. 
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declared,  in  1630,  that  vessels  bound  to  the  blockaded  ports 
of  Flanders  were  liable  to  confiscation,  though  found  at  a 
distance  from  these  ports,  unless  they  had  voluntarily 
altered  the  voyage  before  coming  in  sight  of  the  port. 

It  has  been  said  (k)  that  the  English  Prize  Courts  have 
holden,  that  to  sail  for  a  blockaded  port,  knowing  it  to  be 
such,  is  in  itself  an  attempt,  and  an  act  sufficient  to  charge 
the  party  making  it  with  a  breach  of  the  Blockade,  without 
reference  to  the  distance  between  the  port  of  departure  and 
the  blockaded  port,  or  to  the  extent  of  the  voyage  performed 
when  the  vessel  was  arrested  (Z). 

The  Courts  of  the  North  American  United  States  doubted 
at  one  time  {m)  whether  they  should  recognise  the  legality  of 
this'  doctrine  to  its  full  extent ;  but  after  mature  considera- 
tion, they  fully  concurred  in  it  (/?),  aided  by  the  high 
authority  of  Dr.  Story  (o). 

The  offence  continues,  although,  at  the  moment  of  capture, 
the  vessel  be,  by  stress  of  weather,  driven  in  a  direction 
from  the  port,  for  the  hostile  intention  still  remains  un- 
changed (p). 

CCCIX.  There  is  this  distinction  between  a  Blockade 
de  facto  and  a  Blockade  by  notification,  that  in  the  latter  the 
act  of  sailing  to  a  blockaded  port  is  sufficient  to  constitute 
the  offence,  but  in  a  Blockade  existing  de  facto  only,  no  pre- 
sumption arises  as  to  the  continuance ;  and  the  ignorance  of 


{k)  Vide  ante,  p.  488. 

{I)  The  Columbia,  1  C  Rob.  Adm.  Rep.  p.  156. 

The  Vrow  Johanna,  2  ib.  p.  109. 

The  Abby,  5  ib.  p.  256. 

(m)  Fitzsimmons  v.  Newport  Insurance  Company,  4  CrancW s  {Amer .) 
Rep.  p.  199. 

{n)  Yeaton  v.  Fry.  It  was  a  question  as  to  the  forfeiture  of  a  policy 
of  insurance.  Marshall,  C.  J.,  said: — "Sailing  from  Tobago  to 
Cura9oa,  knowing  Curagoa  to  be  blockaded,  would  have  incurred 
this  risk,  but  sailing  for  that  port  without  such  knowledge  did  not 
incur  it." — 5  Cranch's  (Amer.)  Rep.  p.  343. 

(o)  The  Nereide,  9  CrancWs  {Amer.)  Rep.  pp.  440,  446. 

(p)  Ibid. 
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the  party  may  be  admitted  as  an  excuse  for  sailing  on  a 
doubtful  and  provisional  destination  (q). 

CCCX.  The  mere  sailing  to  a  port  which  is  blockaded, 
without  an  intention  of  breaking  the  Blockade,  is  not  an 
offence  against  International  Law,  although  the  Blockade 
should  be  in  force  when  the  ship  arrives  at  the  port.  A  ship 
may  lawfully  sail  (r)  with  the  intention  of  inquiring  if  the 
Blockade  be  continued  or  not  (s). 

CCCXI.  A  concealed  illegal  destination  is  generally 
holden  to  furnish  proof  of  real  intention  to  break  the 
Blockade  (t)  ;  and  the  presumption  is  fortified  by  the  devia- 
tion of  the  ship  from  the  course  which  her  alleged  destination 
would  lead  her  to  pursue ;  and  in  order  to  arrive  at  the  truth 
with  respect  to  such  deviations,  assessors  of  nautical  skill, 
called  in  England  Trinity  Masters,  have  been  sometimes 
invoked  to  aid  the  decisions  of  the  English  Prize  Court  (u). 

But  if  there  be  fair  reason  to  infer  that  it  was  the  inten- 
tion of  the  ship  to  inquire  at  the  port  whether  the  Blockade 
continued  or  not,  she  ought  not  to  be  condemned  because  her 
papers  do  not  disclose,  in  explicit  terms,  the  place  at  which 
the  inquiry  was  to  have  been  made  (x). 

CCCXII.  4.  Breaches  of  Blockade  hy  egress  is  the  next 
subdivision  of  this  subject ;  and  first,  it  is  to  be  observed, 
that  a  ship  coming  out  of  a  blockaded  place  is,  in  all  cases, 
in  the  first  instance,  liable  to  seizure ;  and  in  order  to  obtain 
a  release,  the  claimant  must  give  very  satisfactory  proof  of 
the  innocency  of  his  intention  {if). 


(q)  The  NeptunuSy  2  C.  Boh.  Adm.  Rep.  p.  110. 

(r)  Medeiros  v.  Hill^  8  Bingham^s  Reports,  p.  231. 

(s)  Naylor  v.  Taylor,  4  Manning  and  Ryland^s  Bep.  p.  526. 

S.  C.  9  Barnewall  and  CresswelVs  Bep.  p.  718. 

Dalgleish  v.  Hodgson,  5  Moore  <h  Fayne  Bep.  407. 

S.  C.  7  Binghami's  Bep.  p.  495. 

{t)  The  James  Cook,  Edwards,  p.  261. 

(u)  The  Mentor,  Edwards^  Adm.  Bep.  p.  207. 

(x)  The  Dispatch,  1  Acton,  p.  163. 

(i/)  The  Frederick  Molke,  1  0.  Boh.  Adm.  Bep.  p.  88. 
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CCCXIII.  Nevertheless,  there  are  certain  cases  in 
which,  according  to  well-established  law,  egress  is  per- 
mitted.    Among  these  exceptions  are  the  following : — 

1.  A  ship  that  has  entered  previously  to  the  Blockade, 
may  retire  in  ballast  (^z). 

2.  She  may  also  take  out  a  cargo  put  on  board  before  a 
Blockade  (a).  In  this  case  the  time  of  shipment  is  a  most 
material  fact  {b).  But  it  must  be  a  cargo  bond  fide  purchased 
and  delivered  before  the  beginning  of  the  Blockade ;  to  take 
on  board  a  cargo  after  the  Blockade  has  begun,  is  a  fraudu- 
lent violation  of  it  (c)  ;  and  the  permission  to  go  out  with  a 
cargo  laden  before  the  Blockade,  is  confined  to  cases  in 
which  there  has  been  a  delivery  of  the  goods  on  board  the 
ship,  or  in  lighters,  and  is  not  extended  to  shipment  in  ware- 
houses (d). 

But  it  has  been  holden  that  if  a  Neutral  has  sent  in  goods 
before  the  Blockade,  which  are  found  unsaleable,  or  are 
otherwise  bo?ia  fide  withdrawn  by  the  owner,  they  may 
come  out  without  being  subject  to  condemnation  {e) ;  and 
it  has  also  been  holden  that  a  neutral  ship  coming  out  of  a 
blockaded  port,  in  consequence  of  a  rumour  that  hostilities 
were  likely  to  take  place  between  the  enemy  and  the 
country  to  which  the  vessel  belongs,  is  not  liable  to  con- 
demnation, though  laden  with  a  cargo,  where  the  regula- 
tions of  the  enemy  would  not  permit  a  departure  in  ballast; 
and  in  such  a  case  as  this  the  cargo  was  condemned,  though 
put  on  board  against  the  will  of  the  master  (/). 


{z)  The  Juno,  2  G.  Bob.  Adm.  Bep.  p.  119. 

(a)  Ibid. 

(b)  The  Betsey,  1  ib.  p.  93. 

(c)  The  Vrouw  Judith,  1  ib.  p.  152. 
The  Neptunus,  ib.  p.  171. 

The  Juno,  2  ib.  p.  119. 

(d)  The  Bolla,  6  ib.  p.  371. 

(e)  The  Potsdam,  4  ib.  p.  89. 

The  Juffrow  Maria  Schroeder,  ib.  note. 

(/)  The  Drie  Vrienden,  1  Dodsonh  Adm,  Bep.  p.  269. 
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Where  the  declared  purpose  of  a  Blockade  is  to  prevent 
the  import  of  provisions  to  the  enemy  in  possession  of  a 
Neutral's  country,  the  export  of  a  cargo  of  corn  by  a  Neutral 
vi^ould  not  be  a  breach  of  the  Blockade  {g). 

It  is  not  illegal  for  a  Neutral  to  acquire  by  transfer  or 
otherwise  a  vessel  from  another  Neutral  in  a  blockaded  port, 
if  the  acquisition  be  in  no  manner  connected  with  the  com- 
merce of  that  port  ;  and  where  a  ship,  so  transferred,  had 
come  out  in  ballast,  she  was  restored  on  payment  of  captor's 
expenses  {K). 

But  the  permission  is  not  pushed  beyond  this  extent,  and 
in  a  case  where  a  vessel  was  sold  in  a  blockaded  port  by 
a  Neutral,  who  had  himself  purchased  of  the  enemy  since 
the  outbreak  of  hostilities,  the  request  to  obtain  further 
proof  has  been  refused,  and  the  ship  condemned  \i). 

Among  the  cases  of  exception  may  be  also  mentioned  that 
of  a  neutral  vessel  not  stopped  by  any  ship  of  the  blockading 
squadron,  but  afterwards  by  a  ship  not  employed  upon  that 
service.  In  a  case  of  this  description,  it  would  seem,  partly 
on  the  ground  that  the  peculiar  public  duty  of  stopping  the 
vessel  was  not  cast  upon  the  ship  which  stopped  her,  partly 
on  the  ground  of  the  evidence  of  the  remissness  of  the 
Blockade  furnished  by  the  escape  of  the  vessel,  not  only 
was  the  vessel  not  condemned,  but  the  captor  was  not 
allowed  his  expenses  (A). 

Another  case  of  exception  is  furnished  by  the  instance  of  a 
ship  employed  by  the  Minister  of  a  neutral  State,  resident 
in  the  country  of  the  blockaded  port,  for  the  exclusive 
purpose  of  conveying  home  distressed  marines  belonging  to 
that  neutral  country  (/).     The  purpose  must  be  exclusively 


(gr)  The  Gerasimo,  11  Moore,  P.  C.  Rep.  pp.  115-6. 
Qi)  The  Potsdam,  4  C.  Bob.  Adm.  Rep.  p.  89. 

The    Vigilantia,   6  ih.  p.  124,  affirms  the   same  proposition,  but 
rather  more  doubtfully. 

(^)  The  Vigilantia,  ih.  p.  124. 

(li)  The  Christina  Margaretha,  ih.  p.  63. 

(?)  The  Rose  in  Bloom,  1  DodsoriJ's  Adm.  Rep.  p.  58. 


BLOCKADE — EGRESS.  505 

such  as  has  been  described,  unless  indeed  there  be  so  trifling 
a  cargo  on  board  as  to  bring  it  within  the  scope  of  the 
maxim,  de  minimis  non  curat  lex  {m). 

CCCXIV.  The  carriage  of  goods  through  the  medium 
of  the  interior  communication  from  a  blockaded  port  to  a 
neutral  port,  is  no  breach  of  a  purely  maritime  Blockade, 
and  goods  so  transmitted  cannot  be  seized  on  their  passage 
from  the  neutral  port  to  a  lawful  port,  by  reason  of  their 
having  so,  as  they  certainly  have,  defeated  the  object  of  the 
Blockade.  It  is  included  in  the  very  notion,  as  has  been 
already  stated,  of  a  legal  Blockade,  that  the  besieging  force 
can  apply  its  power  to  every  point  of  the  blockaded  State. 
If  it  cannot,  it  is  no  Blockade  of  that  quarter  where  its 
power  cannot  be  brought  to  bear.  The  nature  of  a  merely 
maritime  Blockade  must  always  expose  it  to  the  possibility 
of  the  partial  defeat  of  its  intention  and  operation  {n)  ;  and 
upon  this  principle  goods  sent  from  blockaded  Amsterdam 
to  unblockaded  Rotterdam  and  neutral  Embden,  were  not 
allowed,  during  the  last  French  war,  to  be  seized  for  breach 
of  Blockade. 

CCCXV.  But  it  has  been  decided  that  a  cargo  which 
had  been  brought  through  the  mouth  of  a  blockaded  river, 
for  the  purpose  of  being  shipped  for  exportation,  was  subject 
to  be  considered  as  taken  upon  a  continued  voyage,  and  as 
liable  to  all  the  same  principles  that  are  applied  to  a  direct 
voyage,  of  which  the  terminus  a  quo  and  the  terminus  ad 
quem  are  precisely  the  same  as  those  of  the  more  circuitous 
destination,  and  that  ship  and  cargo  were  accordingly  liable, 
under  the  general  law,  to  condemnation  (o). 


(m)  The  Eose  in  Bloom,  1  Dodson's  Adm..  Rep.  p.  57. 

(71)  The  Stert,  4  C.  Rob.  Adm.  Rep.  p.  67. 

The  Ocean,  3  ib.  p.  297. 

The  Maria,  6  ib.  p.  201. 

The  Lisette,  ib.  p.  394. 

The  Julia,  1  Dodson''s  Adm.  Rep.  p.  169,  note. 

The  Jonge  Pieter,  4  C.  Rob.  Adw..  Rep.  p.  79. 

(o)  The  Maria,  6  ib.  p.  201. 
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CCCXVI.  It  remains  to  state  the  penal  consequences 
of  a  breach  of  Blockade. 

1.  To  the  ship. 

2.  To  the  cargo. 

CCCXVII.  First,  as  to  the  ship,  the  penal  consequence 
is  confiscation  (/>). 

Lord  Stowell  says :  "  It  is  unnecessary  for  me  to  observe, 
"  if  a  ship  that  has  broken  a  Blockade  is  taken  in  any  part 
"  of  the  same  voyage,  she  is  taken  in  delicto,  and  subject 
"  to  confiscation.  The  ofience  is  not  terminated  until  she 
"  reaches  the  end  of  the  voyage  "  {q). 

This  is  deemed  reasonable,  because  no  other  opportunity 
is  afibrded  to  the  belligerent  force  to  vindicate  the  law  (r). 

In  cases  of  Contraband,  the  return  voyage  has  not  usually 
been  deemed  connected  with  the  outward,  and  the  ofience 
has  been  generally  holden  to  be  deposited  with  the  offending 
subject;  but  in  distant  voyages,  with  contraband  and  false 
papers,  a  different  rule  may  apply ;  the  fraud  was  deemed 
to  contaminate  the  return  cargo,  and  to  subject  it  to  con- 
demnation, as  being  one  entire  transaction  (5). 

But  though  the  offence  thus  incurred  remains  during  the 
voyage,  it  is  subject  to  the  condition  of  the  continuance 
of  the  Blockade,  the  raising  which  does  away  with  the 
offence  {t). 


The  Charlotte  Sophia,  4  C.  Bob.  Adm.  Rep.  p.  204,  note. 

The  Lisette,  ib.  p.  394. 

(p)  1  Kent's  Gomm.  p.  152. 

The  MercuriuSy  1  C.  Bob.  Adm.  Rep.  p.  83. 

(g)  The  Welvaart  van  Pillaw,  2  ib.  p.  128. 

The  leading  case  on  this  point  of  Bynh.  Q.  J.  P.  1.  i.  c.  2. 

The  Juffrow  Maria  Schroeder,  3  C.  Rob.  Adm.  Rep.  p,  153, 

(r)  The  Welvaart  van  Pillaw,  2  ib.  p.  128. 

The  Juffrow  Maria  Schroeder,  3  ib.  p.  147. 

(s)  The  Rosalie  and  Betty,  2  ib.  p.  343. 

The  Nancy,  3  ib.  p.  122. 

Carrington  v.  The  Merchants^  Insurance  Company,  8  Peter'' s  {Amer.) 

Rep.  p.  495. 
{t)  The  Lisette,  6  C.  Rob.  Adm.  Rep.  p.  387. 
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Where  a  vessel  has  been  purchased  in  a  blockaded  port, 
that  alone  is  an  illegal  act,  and  it  is  immaterial  out  of  what 
funds  the  purchase  is  made,  nor  can  she  be  said  not  to  be 
taken  in  delicto  when,  on  a  voyage  to  the  country  of  the 
purchaser,  she  has  been  driven  to  an  intermediate  port  by 
stress  of  weather  (m). 

CCCXVIII.   Secondly,  as  to  the  cargo. 

It  is  a  general  rule  that  ship  and  cargo  are  both  confis- 
cated for  a  breach  of  Blockade  {x)  ;  but  here  an  important 
distinction  must  be  taken,  viz.,  whether  the  owners  of  the 
cargo  are,  or  are  not,  identical  with  the  owners  of  the  ship. 

If  thez/  are,  the  confiscation  of  the  one  follows  upon  the 
confiscation  of  the  other ;  but  if  thei/  «?'e  not,  then  the  cargo 
is  not  confiscated,  unless,  before  the  goods  were  shipped, 
the  owners  of  them  were,  or  ought  to  have  been,  apprised  of 
the  existence  of  the  Blockade,  or  unless  it  be  shown  that, 
in  the  circumstances,  the  act  of  the  master  personally 
binds  them  (3/). 

And  it  should  seem,  though  the  point  is  perhaps  not  quite 
clear,  that  in  those  cases  in  which  the  owners  of  the  ship 
and  cargo  are  divers  persons,  the  burden  of  proving  the 
guilt  of  the  cargo  lies  upon  the  captor. 

For  though  the  master  is  certainly  the  agent  of  the 
owners  of  the  vessel,  and  can  bind  by  his  contract  or  his 
misconduct,  yet  he  is  not  the  agent  of  the  owners  of  the 
cargo,  unless  expressly  so  constituted  by  them.  Possibly 
cargoes  of  a  contraband  character  might  justify  greater 
severity,  though  it  will  be  seen  that  even  in  such  cases  the 


(u)  The  General  Hamilton,  6  C.  Rob.  Adm.  Rep.  p.  61. 

(x)  The  Comet,  Edwards^  Adm.  Rep.  p.  32. 

{y)  The  Columbia,  1  C.  Rob.  Adm.  Rep.  p.  154. 

The  Vrouw  Judith,  ib.  p.  150. 

The  Imina,  3  ib.  p.  169. 

The  Rosalie  and  Betty,  2  ib.  pp.  343,  351. 

The  Alexander,  4  ib.  p.  93. 

The  Adonis,  5  ib.  p.  261. 

Story  on  Prize  Courts,  by  Pratt,  p.  72. 
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innocent  parts  of  the  cargo  belonging  to  otlier  owners  have 
been  held  not  to  be  infected  (z) — a  rule  which  seems  to  fur- 
nish an  analogy  for  the  lenient  one  laid  down  respecting 
the  owners  of  cargoes  in  cases  of  breach  of  Blockade. 

In  cases  of  insurance  and  revenue^  a  severer  law  is  en- 
forced ;  but  the  act  of  the  master  is  held  to  affect  the  cargo 
in  the  former  case  by  virtue  of  an  express  contract  which 
governs  the  whole  case,  and  in  the  latter  instance  it  proceeds 
from  positive  laws,  and  the  necessary  strictness  of  all  fiscal 
regulations  («). 

In  the  year  1808,  Lord  Stowell  reviewed  and  confirmed 
the  principles  of  law  applicable  to  this  subject  of  the  com- 
plicity of  the  owner  of  the  cargo  with  the  act  of  the  master 
of  the  ship  in  the  case  of  the  Exchange. 

"  It  has  been  suggested,"  he  said,  "  that  though  the  ship 
"  was  going  to  a  French  port,  it  might  not  be  for  the  pur- 
'^  pose  of  delivering  her  cargo  there ;  but  there  is  no  rule 
"  which  has  been  more  clearly  established  in  principle,  than 
"  that  the  port  of  destination,  being  an  interdicted  port,  is 
"the  port  of  delivery  of  the  cargo.  It  is  impossible  to 
"  relax  that  principle  ;  if  it  were  once  admitted  that  a  ship 
"  may  enter  an  interdicted  port  to  supply  herself  with 
"  water,  or  on  any  other  pretence,  a  door  would  be  open  to 
"  all  sorts  of  frauds,  without  the  possibility  of  preventing 
"  them.  The  Court  applied  the  principle  when  it  was  first 
"  led  to  the  consideration  of  cases  of  Blockade,  and  there  is 
"  none  to  which  it  has  more  inflexibly  adhered.  I  am 
"  therefore  to  take  the  question  Tvdth  this  condition,  that  the 
"  ship  was  going  to  a  French  port  for  the  purpose  of  deli- 
^'  vering  her  cargo,  and  I  really  know  of  no  cases,  except 
"  those  which  have  been  cited,  where  the  owner  of  the 
^'  cargo  has  been  relieved  from  the  penalty  attaching  to  the 
"  ship.      The    cases   cited,    which   are   familiar   to  us   all, 


{z)  The  Staadt  Emhden,  1  C.  lioh.  Adm.  Rep.  p.  30. 
(rt)  The  Mercvrlv.ii,  ih.  pp.  85,  80. 
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"were  cases  of  a  supervening  illegality,  where  it  was 
"  shown  that  the  owner  of  the  cargo  stood  clear  of  any 
"  possible  intention  of  fraud,  and  that  by  proofs  found 
"  on  board  at  the  time  of  capture,  and  not  supplied 
"  afterwards.  For  instance,  where  orders  had  been  given 
"for  goods  prior  to  the  existence  of  a  Blockade,  and 
"it  appeared  that  there  was  not  time  for  countermand- 
"  ing  the  shipment  afterwards,  the  Court  has  held  the 
"  owner  of  the  cargo  not  responsible  for  the  act  of  the 
"  enemy's  shipper,  who  might  have  an  interest  in  sending 
"  off  the  goods  in  direct  opposition  to  the  interest  of  his 
"  principal.  And  the  same  indulgence  has  been  exercised 
"  where  there  was  no  knowledge  of  the  Blockade  till  after 
"the  ship  had  sailed,  and  the  master,  after  receiving  the 
"  information,  obstinately  persisted  in  going  on  to  the  port 
"of  his  original  destination  "  (b). 

Lastly,  I  must  observe  that  in  the  case  of  the  Panaghia 
Rliomba  (c)  decided  in  1858,  the  question  as  to  whether, 
when  a  ship  is  condemned  for  a  breach  of  Blockade,  the 
cargo  follows  the  same  fate,  was  much  considered  in  the 
English  Admiralty  and  Appellate  Court. 

The  opinion  of  their  Lordships  in  the  latter  is  thus 
stated : — 

"  This  case  involves  a  general  principle  of  so  much  im- 
"  portance  that  their  Lordships  thought  it  desirable  to  take 
"  time  for  its  consideration,  although  they  had  a  strong 
"  impression  at  the  hearing  as  to  the  decision  at  which  they 
"  must  arrive. 

"  The  Panaghia  Rhomba  took  in  a  cargo  of  wheat  at 
"  Galatz,  in  the  month  of  September,  1855,  to  be  conveyed 
"  to  the  PircKus  or  Syra^  on  the  joint  account  of  Signor 
"  Cuppa,  an  Ionian  Merchant,  resident  in  Constantinople, 


(6)  The  Exchange,  Edwards'  Admiralty  Reports,  pp.  42-43. 
(c)  Baltazzi  v.    Ryder,    The   Panaghia  Rhomha,    12   Moore^s  P.   C. 
Rep.  p.  183. 
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"  and  of  Messrs.  Baltazzi,  British  Merchants,  resident  in 
"  London. 

"  In  the  month  of  November  following,  the  vessel  was 
"  captured  by  Her  Majesty's  ship  Dauntless  for  an  attempt 
"  to  violate  the  Blockade  of  the  port  of  Odessa^  which  had 
"subsisted  from  the  month  of  February^  1855,  and  was 
'•  then  continuing. 

"  The  ship  has  been  condemned  by  the  Court  below,  upon 
"  evidence  which  quite  satisfies  their  Lordships  of  the  pro- 
'^  priety  of  the  sentence  ;  and  the  question  now  raised  is, 
"  whether  it  is  competent  to  the  claimants  of  the  cargo  to 
"  protect  their  property  from  condemnation  by  showing  their 
"  innocence  in  the  transaction ;  or  whether,  under  the  cir- 
"  cumstances  of  this  case,  the  owners  of  the  cargo  are 
"  concluded  by  the  illegal  act  of  the  master,  though  it  may 
"  have  been  done  without  their  privity,  and  even  contrary 
"  to  their  wishes. 

"  It  has  been  held  by  the  Court  below,  that  the  owners 
"  are  so  concluded,  and  that  the  rule  upon  the  subject  is 
"  established  by  authority  not  now  to  be  questioned. 

"  The  first  case  to  which  we  have  been  referred  is  the 
"  Mercurius  (1  Roh,  80),  which  came  before  Lord  Stowell 
"in  1798.  There  a  cargo  had  been  put  on  board  the 
"  Mercurius  in  America^  at  a  time  when  it  could  not  have 
"  been  known  in  that  country  that  a  Blockade  of  the  Texel 
"  had  been  established.  The  master,  after  warning,  at- 
"  tempted  to  enter  the  Texel,  and  the  ship  was  condemned, 
"  because  the  owner  was  bound  by  the  act  of  the  master ; 
"but  the  cargo  was  restored,  because,  as  Lord  Stowell 
"  observes,  the  shippers  at  the  time  of  shipment  could  not 
"  have  known  of  the  Blockade,  and  the  master,  though  he 
"  was  the  agent  of  the  owner  of  the  vessel,  and  could  bind 
"  him  by  his  contract  or  his  misconduct,  was  not  the  agent 
"  of  the  owners  of  the  cargo,  unless  expressly  so  consti- 
"tuted  by  them.  Lord  Stowell,  in  that  case,  addressed 
"himself  to  the  argument  of  the  captors,  that  to  exempt 
"  the  cargo  from  condemnation  would  open  a  door  to  fraud, 
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"  if  neutrals  were  allowed  to  trade  with  blockaded  ports 
"  with  impunity,  by  throwing  the  blame  upon  the  carrier- 
"  master;  and,  in  answer  to  that  objection,  he  observed, 
"  that  '  if  such  an  artifice  could  be  proved,  it  would  esta- 
" '  blish  that  mens  rea  in  the  neutral  merchant  which  would 
" '  expose  his  property  to  confiscation,  and  it  would  be  at 
"  '  the  same  time  sufficient  to  cause  the  Master  to  be  con- 
" '  sidered  in  the  character  of  agent,  as  well  for  the  cargo 
"  '  as  for  the  ship.' 

''  In  that  case  Lord  Stowell  seems  to  have  thought  that 
"  the  owners  of  the  cargo  were  not  bound  by  the  act  of  the 
"  master  without  their  authority,  and  the  judgment  seems 
"  rather  to  warrant  the  marginal  note  which  the  very  learned 
"  reporter  has  stated  as  the  effect  of  it,  namely,  '  Violation 
"  '  of  Blockade  by  the  master  affects  the  ship,  but  not  the 
"  '  cargo,  unless  the  property  of  the  same  owner,  or  unless 
"  ^  the  owner  is  cognizant  of  the  intended  violation.' 

"  Now,  in  the  present  case,  Dr,  Lushington  has  stated 
"  his  conviction  that  the  owners  of  the  cargo  were  innocent 
"of  all  knowledge  of  the  intended  violation;  and  if,  there - 
'*  fore,  the  law  remained  as  it  is  to  be  collected  from  the 
"  case  of  the  Mercurius,  their  Lordships  would  have  great 
"  difficulty  in  assenting  to  the  decision  now  under  review. 

"But  the  subsequent  cases  appear  to  have  carried  the 
"  rule  much  further,  and  to  have  established,  that  when  the 
"  Blockade  was  known,  or  might  have  been  known,  to  the 
"  owners  of  the  cargo  at  the  time  when  the  shipment  was 
"  made,  and  they  might,  therefore,  by  possibility  be  privy 
"to  an  intention  of  violating  the  Blockade,  such  privity 
"  shall  be  assumed  as  an  irresistible  inference  of  law,  and  it 
"  shall  not  be  competent  to  them  to  rebut  it  by  evidence ; 
"  that  in  cases  of  Blockade,  for  the  purpose  of  affecting  the 
"  cargo  with  the  rights  of  the  Belligerent,  the  master  shall 
"  be  treated  as  the  agent  for  the  cargo,  as  well  as  for  the 
"ship.  This  is  the  result  of  the  cases  cited  by  Dr, 
"  Lushington  in  his  judgment,  and  the  additional  authorities 
"  mentioned  at  the  bar. 


512  INTERNATIONAL    LAW. 

"  In  the  case  of  the  Alexander  (4  Rob.  94),  which  oc- 
^  curred  in  1801,  Lord  Stowell  held  that,  in  cases  of  breach 
'  of  Blockade,  the  Court  must  infer  ^  that  a  ship  going  in 
' '  fraudulently,  is  going  in  the  service  of  the  cargo,  with 
'  ^  the  knowledge  and  by  the  direction  of  the  owner.' 

"  In  the  case  of  the  Adonis  (5  Bob.  259),  which  occurred 
'  in  1804,  he  went  a  step  further,  and  held  not  only  that 
*  such  inference  must  be  made,  but  that  (with  the  exception 
'  to  which  we  have  already  referred)  the  owners  could  not 
'  be  let  in  to  prove  a  contrary  intention.  This  case  was 
^  affirmed  upon  appeal,  and  it  possesses,  therefore,  all  the 
'  authority  which  the  decisions  of  the  tribunal  of  a  single 
'  country  can  give  in  a  law  in  w^hich  all  civilized  countries 
^  are  concerned. 

"  The  same  doctrine  is  laid  down  by  the  same  great 
'Judge  in  the  case  of  the  Exchange  (1  Edwards'  Rep,  42), 
'in  1808,  and  in  the  James  Cook  (1  Edwards,  261),  in 
'1810. 

"  We  find,  therefore,  a  series  of  authorities  establishing 
'  a  general  rule,  which,  like  all  general  rules,  may  in  its 
'  application  to  particular  cases  be  occasionally  attended 
'  with  hardship,  but  which,  nevertheless,  may  be  necessary 
'  to  prevent  fraud,  and  may,  on  the  whole,  promote  the 
'  purposes  of  justice.  It  is  a  rule  not  applicable  exclusively 
*to  neutrals,  but  applies  with  equal  force  to  all  persons 
'  attempting  to  violate  a  Blockade,  though  they  may  be  the 
'  subjects  or  the  allies  of  the  country  which  has  established 
^  it.  In  the  present  case,  indeed,  Messrs.  Baltazzi,  the 
'  claimants,  are  British  subjects. 

"  The  propriety,  or  rather  the  necessity,  of  acting  upon 
'  these  rules,  is  rested  by  Lord  Stoioell  on  the  notoriety  of 
'  the  fact  that  in  almost  all  cases  of  breach  of  Blockade, 
'  the  attempt  is  made  for  the  benefit  and  with  the  privity  of 
'  the  owners  of  the  cargo ;  that  if  they  were  at  liberty  to 
'  allege  their  innocence  of  the  act  of  the  master,  it  would 
'  always  be  easy  to  manufacture  evidence  for  the  purpose, 
'  which  the  captors  would  have  no  means  of  disproving ; 
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"and  that,  in  order  to  make  a  Blockade  effectual,  it  is 
"  essential  to  hold  the  cargo  responsible  to  the  blockadino- 
"  power  for  the  act  of  the  master,  to  whom  the  control 
"  over  it  has  been  entrusted,  leaving  the  owners  to  seek 
"their  remedy  against  the  master  or  the  owners  of  the 
•'  ship,  if,  in  reality,  the  penalty  was  incurred  without  any 
"  privity  on  their  part. 

"  It  is  impossible  not  to  feel  the  force  of  this  reasoning ; 
"  it  rests  on  the  same  grounds  with  another  rule  of  the 
"  Prize  Courts,  which  treats  as  invalid  the  sale  of  a  ship 
"  in  transitu ;  a  point  upon  which  we  have  had  very 
*'  recently  to  examine  the  law  (d). 

"  Against  a  rule,  acted  upon  and  promulgated  to  the 
"  world  for  so  many  years,  the  Counsel  for  the  Appellants, 
"  though  challenged  to  do  so  by  the  Respondents,  have  not 
"  produced  a  single  decision  or  dictum  by  any  one  Judo-e  or 
"  Jurist  in  any  part  of  the  world.  Under  these  circum-^ 
"  stances,  their  Lordships  must  consider  it  as  a  settled 
"  principle  of  Prize  Law  by  which  they  are  bound." 

CCCXIX.  In  cases  of  Blockade,  the  deviation  into  the 
blockaded  port  is  presumed  to  be  in  the  service  of  the  caro-o 
and  therefore  the  owner  is  bound  by  the  presumption, 
unless  where  there  is  no  notice  of  the  Blockade  at  the  time 
the  ship  sailed  (e).  And  if  the  master,  at  the  time  of 
sailing,  put  his  ship  under  convoy,  whose  instructions  he 
is  presumed  to  know,  the  act  is  illegal,  and  binds  both 
the  ship  and  cargo  (/).  It  is  not  considered  like  the  case 
of  an  unforeseen  emergency  happening  to  a  ship  at  sea 
where  the  fact  itself  proves  the  owners  to  be  ignorant  and 
innocent,  and  where  the  Court  has  held,  that  being  proved 
innocent  by  the  very  circumstances  of  the  case,  the  owners 
of  the  cargo  should  not  be  bound  by  the  mere  principle  of 


{d)  In  the  Baltica,  11  Moore's  P.  C.  Rep.  p.  141. 
(e)  The  Alexander,  4  C.  Bob.  Adm.  Rep.  p.  93. 
The  Shepherdess,  5  ih.  p.  262. 
(0  The  Ehche,  ih.  p.  173. 
VOL.    III.  L  L 
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law,  which  imposes  on  the  employer  a  responsibility  for  the 
acts  of  his  agent.  On  the  contrary,  it  is  a  matter  done 
antecedently  to  the  voyage^  and  must,  therefore,  be  presumed 
to  be  done  on  communication  with  the  owners,  and  with 
their  consent ;  the  effect  of  this  presumption  is  such,  that 
it  cannot  be  permitted  to  be  averred  against,  inasmuch  as 
all  the  evidence  must  come  from  the  suspected  parties  them- 
selves, without  affording  a  possibility  of  meeting  it,  however 
prepared.  The  Court,  therefore,  applies  the  strict  principle 
of  law,  and  holds,  as  it  does  in  Blockade  cases  of  that 
description,  that  the  master  must  be  taken  to  be  the  autho- 
rised agent  of  the  cargo  ;  and  that  if  he  has  exceeded  his 
authority,  it  is  barratry  {g\  for  which  he  is  personally 
answerable,  and  for  which  the  owner  must  look  to  him  for 
indemnification  (li).  Whether  a  like  principle  ought  not 
to  be  applied  to  the  owner  of  the  cargo,  in  cases  where  the 
ship  originally  sails  on  the  voyage  under  an  enemy's  licence, 
has  not  been  decided.  The  point  was  made  in  the  Supreme 
Court  of  the  United  States  in  a  case  ;  but  inasmuch  as 
knowledge  was  brought  home  to  the  actual  agent  of  the 
owners  of  the  cargo,  it  became  unnecessary  to  decide  the 
more  general  principle  (i), 

CCCXX.  There  is  a  material  difference  in  the  applica- 
tion of  the  law  in  the  case  of  commissioned  captors  upon  the 
high  seas,  and  of  non-commissioned  captors  who  seize,  in  the 
execution  of  their  duty  as  internal  police,  vessels  in  ports  or 
harbours  of  the  captor^s  country. 

In  the  first  place,  Prize  Courts  would  be  unwiUing  to 
extend  the  ex  post  facto  defence,  which  has  been  mentioned, 
to  non-commissioned  captors  (k).    In  the  next  place,  the  non- 

{g)  "  ^  fraudulent  act  of  the  master  or  mariners,  committed  contrary 
to  their  duty  as  such,  to  the  prejudice  of  the  owners  of  the  ship." — 
Bouvier's  Law  Dictionary,  vol.  i.  p.  159. 

Qi)  Ih.  and  p.  175. 

{i)  The  Hiram,,  1  Wheaton  (Amer.)  Rep.  p.  440. 

SStorij  on  the  Prize  Courts,  hy  F.  T.  Pratt,  D.C.L.  pp.  72-73. 

(k)  The  Elize  (Dr.  Lushingto7i),  1854.  2  Sphtks^  Eccles.  and  Adm. 
Rep.  p.  38.     S.  C.  Spinks'  Reports  of  Prize  Cases,  p.  88. 
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commissioned  captor  can  rarely  if  ever  be  inops  consilii :  hid 
Sovereign  is  bound  to  furnish  him  with  the  means  of  obtain- 
in  o-  legal  advice,  whenever  the  energency  arises.  He  is  not 
compelled  by  wind  or  weather,  or  any  vis  major,  or  any  over- 
whelming necessity,  to  act  according  to  his  unaided  discre- 
tion, upon  the  spur  of  the  moment ;  but  it  is  often  the 
bounden  duty  of  the  commissioned  captor  so  to  act ;  and  it 
is  therefore  with  reason  and  justice,  that  Prize  Courts  usually 
decline  to  award  costs  and  damages  against  the  commissioned 
captor,  when  they  decree  restitution  of  the  vessel  which  he 
has  seized.  And  it  has  been  said,  by  high  authority,  that  in 
all  cases  during  the  last  French  war,  except  the  Acteon  (/),  it 
was  the  endeavour  of  the  English  Prize  Court  so  far  to  relieve 
the  honest  captor  ;  and  that  the  Acteon,  though  the  circum- 
stances caused  the  captor  to  be  condemned  in  costs  and 
damages,  did,  in  its  general  bearing,  confirm  the  rule  which 
has  been  stated.  Even,  however,  where  the  Court  has 
decided  that  there  has  been  probable  ground  for  seizure,  it 
has  sometimes  decreed  a  simple  restitution  of  the  ship  without 
costs  against  the  seizors,  who  were  revenue  officers,  acting 
under  the  authority  of  the  Lords  of  the  Admiralty  (m). 

CCCXX.A.  It  has  been  decided  that  a  violation  of 
Blockade  is  not  an  oiFence  against  the  municipal  laws  of 
England  {n). 

CCCXXI.  (8.)  The  last  division  of  the  subject  relates 
to  The  Orders  in  Council. 

In  one  of  the  leading  cases  on  this  subject.  Lord  Stowell 
said : — 


{I)  2  Dodson's  Adm,.  Rep.  p.  48. 

(m)  The  Caroline^  1855,     Spinks'  Reports  of  Prize  Cases,  p.  252. 

The  law  of  Blockade  underwent  a  minute  examination  in  a  judg- 

Tient  of  the  judicial  committee  during  the  last  war  between  England 

md  Russia,  but  no  new  principle  appears  to  have  been  promulgated. 

The  Franciska  and  the  Johanna  Maria,  Spinks^  Reports  of  Prize  Cases, 

287. 

(n)  The  Helen,  L.  R.  1  Adm.  arid  Eccl.  i.  ;  Exparte  Chavasse  re 
Grazebrook,  11  Jurist,  N.S.  400 ;  34  Law  Journal  (Bankruptcy),  17. 

L   L   2 
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"  It  is  a  matter  of  universal  notoriety,  that  the  French 
"  Euler  published,  in  November,  1806,  a  Decree  dated  at 
"  Berlin  (from  whence  it  usually  takes  its  title),  by  which  he 
"  declared  the  British  Isles  to  be  in  a  state  of  Blockade ; 
"  that  the  British  Government,  in  January  and  November, 
"1807,  published  Orders  of  Blockade;  the  former  pro- 
^'  hibiting  the  trade  of  Neutrals  hetioeen  ports  from  which 
"  the  British  flag  was  excluded,  the  latter  imposing  a  total 
"  Blockade  of  those  ports.  These  Orders  were  intended  and 
a  professed  to  he  retaliatory  against  France  ;  without  refer- 
"  ence  to  that  character  they  have  not,  and  would  not,  have 
"  been  defended ;  hut  in  that  character  they  have  been  justly, 
"  in  my  appreliension,  deemed  reconcilable  with  those  rules 
^^  of  natural  justice  by  which  the  international  communication 
"  of  independent  States  is  usually  governed.  On  the  26th 
"  of  December  following,  the  French  Government  issued 
"  an  edict  dated  Milan  (from  whence  it  is  commonly  de- 
"  nominated),  by  which  a  still  stronger  pressure  was  imposed 
"  upon  British  commerce  and  British  maritime  warfare.  On 
"  the  26th  of  April,  1809,  the  retaliatory  measure  on  the 
"  part  of  Great  Britain,  dated  November,  1807,  was  re- 
"  stricted  to  the  extent  of  its  local  operation 

"The  United  States,  in  March,  1809,  passed  a  Non-inter- 
"  course  Act,  directed  against  both  countries,  but  accom- 
"  panied  with  a  legislative  declaration  that  it  should  cease 
"  to  operate  against  either  Belligerent  which  should  repeal 
*'  their  respective  Orders  of  Blockade  (o). 

The  French  Decree  of  Berlin,  in  1806,  was  as  follows  ; — 

Art.  1.  "  Les  lies  Britanniques  sont  declarees  en  etat  de 
"  blocus. 

2.  "  Tout  commerce  et  toute  correspondance  avec  elles 
"  est  defendu. 

4.  "  Tout  magasin,  marchandise,  ou  propriete,  quoi  qu'elle 
"  soit,  qui  appartienne  a  un  Anglais  est  de  bonne  prise. 

5.  "  Le  commerce   des    marchandises  Anglaises  est  de- 

(o)  The  Snipe,  and  oikers^  Edwards''  Admiralty  Reports,  pp.  381-2. 
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"  fendu,  tous  les  produits  d'industrie  Anglaise  et  de  ses  colo- 
"  iiies  sont  de  bonne  prise. 

7.  "  Aucun  vaisseau  qui  vient  directement  d'Angleterre, 
"  ou  de  ses  colonies,  ne  pourra  entrer  dans  des  ports  Fran9ais, 
"  ou  qui  sont  sous  la  puissance  Francaise. 

8.  "  Tout  vaisseau  qui,  par  une  fausse  declaration,  se  con- 
"  duira  contre  ces  dispositions,  sera  confisque  "  (jp). 

The  French  Decree  of  Milan,  in  1807,  contained  a  further 
outrage,  of  the  same  kind,  upon  International  Law.  It  is 
not  necessary  to  state  it  at  length  (q). 

The  Orders  in  Council  were  as  follows  : — 


^' At  the   Court  of  the  Queen's  Palace,  January  7,  1807. 
Present: 

"  The  King's  Most  Excellent  Majesty  in  Council. 

"  Whereas  the  French  Government  has  issued  certain 
"  Orders,  which,  in  violation  of  the  usages  of  war,  purport 
"  to  })rohibit  the  commerce  of  all  neutral  nations  with  His 
"  Majesty's  dominions,  and  also  to  prevent  such  nations 
"  from  trading  with  any  other  country  in  any  articles  the 
"  growth,  produce,  or  manufacture  of  His  Majesty's  domi- 
"nions ;  and  whereas  the  said  Government  has  also  taken 
"  upon  itself  to  declare  all  His  Majesty's  dominions  to  be  in 
"  a  state  of  Blockade,  at  a  time  when  the  fleets  of  France 
"  and  her  allies  are  themselves  confined  within  their  own 
"  ports  by  the  superior  valour  and  discipline  of  the  British 
"  navy ;  and  whereas  such  attempts  on  the  part  of  the 
*'  enemy  would  give  to  His  Majesty  an  unquestionable 
"  right  of  retaliation,  and  would  warrant  His  Majesty  in 
"  enforcing  the  same  prohibition  of  all  commerce  with. 
"  France,  which  that  Power  vainly  hopes  to  effect  against 
"  the  commerce  of  His  Majesty's  subjects,  a  prohibition 
"  which  the  superiority  of  His  Majesty's  naval  forces  might 

{p)  Moniteur,  1806,  No.  339. 

(q)  De  Martens,  v.  Sujppl.  pp.  439-442. 
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"  eiinble  him  to  support,  by  actually  investing  the  ports 
*'  and  coasts  of  the  enemy  with  numerous  squadrons  and 
**  cruisers,  so  as  to  make  the  entrance  or  approach  thereto 
*'  manifestly  dangerous ;  and  whereas  His  Majesty,  thouarh 
*'  unwilling  to  follow  the  example  of  his  enemies,  by  pro- 
"  ceeding  to  an  extremity  so  distressing  to  all  nations  not 
"  engaged  in  the  war,  and  carrying  on  their  accustomed 
*'  trade,  yet  feels  himself  bound,  by  a  due  regard  to  the  just 
*'  defence  of  the  rights  and  interests  of  his  people,  not  to 
"  suffer  such  measures  to  be  taken  by  the  enemy,  without 
"  taking  some  steps  on  his  part  to  restrain  this  violence,  and 
"  to  retort  upon  them  the  evils  of  their  own  injustice  :  His 
"  Majesty  is  thereupon  pleased,  by  and  with  the  advice  of 
"  his  Privy  Council,  to  order,  and  it  is  hereby  ordered,  that 
"no  vessel  shall  be  permitted  to  trade  from  one  port  to 
"  another,  both  which  ports  shall  belong  to,  or  be  in  the 
*'  possession  of  France  or  her  allies,  or  shall  be  so  far  under 
**  their  control  as  that  British  vessels  may  not  freely  trade 
"  thereat ;  and  the  commanders  of  His  Majesty's  ships  of 
*'  war  and  privateers  shall  be,  and  are  hereby,  instructed  to 
"  warn  every  neutral  vessel  coming  from  any  such  port, 
*'  and  destined  to  another  such  port,  to  discontinue  her 
"  voyage,  and  not  to  proceed  to  any  such  port :  and  any 
"  vessel,  after  being  so  warned,  or  any  vessel  coming  from 
**  any  such  port,  after  a  reasonable  time  shall  have  been 
*'  afforded  for  receiving  information  of  this  His  Majesty's 
''  orders,  which  shall  be  found  proceeding  to  another  such 
*'  port,  shall  be  captured  and  brought  in,  and,  together  with 
*'  her  cargo,  shall  be  condemned  as  lawful  prize.  And  His 
"  Majesty's  Principal  Secretaries  of  State,  the  Lords  Com- 
'•*  missioners  of  the  Admiralty,  and  the  Judges  of  the  High 
"  Court  of  Admiralty,  and  Courts  of  Vice- Admiralty,  are 
''  to  take  the  necessary  measures  herein  as  to  them  shall 
^'  respectively  appertain. 

"  W.  Fawkener  "  (r). 

(r)  Annual  Register,  1807,  pp.  671-2. 
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"-  At  the  Court  of  the  Queen^s  Palace,  the  24:th  of  Ma?/,  1809. 

Present  : 

*'  The  King's  Most  Excellent  Majesty  in  Council. 

"  Whereas  His  Majesty  was  pleased,  by  his  Order  in 
"  Council  of  the  26th  of  April  last,  to  declare  certain  ports 
"  and  places  of  the  countries  which  have  been  lately  styled 
"  the  kingdom  of  Holland,  to  be  subject  to  the  restrictions 
"  incident  to  a  strict  and  rigorous  Blockade,  as  continued 
"from  His  Majesty's  former  Order  of  the  11th  of  Novem- 
"  ber,  1807;  and  whereas  advices  have  been  received  of 
"  a  certain  Provisional  Agreement  entered  into  by  His 
"  Majesty's  Envoy  Extraordinary  and  Minister  Plenipoten- 
"  tiary  in  America,  with  the  Government  of  the  United 
"  States,  whereby  it  is  understood  that  His  Majesty's 
"  Orders  in  Council  of  the  7th  of  January,  and  of  the 
*'  11th  of  November,  1807,  shall  be  withdrawn  so  far  as 
"respects  the  United  States,  on  the  10th  of  June  next; 
"  and  whereas,  although  the  said  Provisional  Agreement 
''  is  not  such  as  was  authorised  by  His  Majesty's  instructions, 
"  or  such  as  His  Majesty  can  approve,  it  may  already  have 
"  happened,  or  may  happen,  that  persons  being  citizens  of 
"  the  said  United  States  may  be  led,  by  a  reliance  on  the 
"said  Provisional  Ao;reement,  to  eno^ao;e  in  trade  with  and 
"  to  the  said  ports  and  places  of  Holland,  contrary  to,  and 
"  in  violation  of  the  restrictions  imposed  by  the  said  Orders 
"  of  the  7th  of  January,  and  of  the  11th  of  November, 
"  1807,  as  altered  by  the  Order  of  the  26th  of  April  last: 
"  His  Majesty,  in  order  to  prevent  any  inconveniences  that 
"  may  ensue  from  the  circumstance  above  recited,  is  pleased, 
"  by  and  with  the  advice  of  his  Privy  Council,  to  order,  and 
"  it  is  hereby  ordered,  that  the  said  several  Orders  shall  be 
"  suspended,  so  far  as  is  necessary  for  the  protection  of 
"  vessels  of  the  said  United  States,  so  sailing  under  the 
"  faith  of  the  said  Provisional  Agreement,  viz. :  That  after 
"  the  9th  day  of  June  next,  no  vessel  of  the  United  States, 
"  which  shall  have  cleared  out  between  the  19th  of  April 
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"  last  and  the  20tli  of  July  ensuing,  for  any  of  the  ports  of 
*'  Holland  aforesaid  from  any  port  of  the  United  States, 
"  shall  be  molested  or  interrupted  in  her  voyage  by  the 
"  commanders  of  His  Majesty's  ships  or  privateers. 

"  And  it  is  further  ordered,  that  no  vessels  of  the  United 
"  States  v^hich  shall  have  cleared  out  from  any  port  of 
"  America  previous  to  the  20th  of  July  next,  for  any  other 
"  permitted  port,  and  shall,  during  her  voyage,  have  changed 
"  her  destination,  in  consequence  of  informaticm  of  the  said 
"  Provisional  Agreement,  and  shall  be  proceeding  to  any  of 
*'  the  ports  of  Holland  aforesaid,  shall  be  molested  or  inter- 
"  rupted  by  the  commanders  of  any  of  His  Majesty's  ships 
"  or  privateers,  unless  such  vessel  shall  have  been  informed 
"  of  this  Order  on  her  voyage,  and  shall  have  been  warned 
"  not  to  proceed  to  any  of  the  ports  of  Holland  aforesaid, 
"  and  shall,  notwithstanding  such  warning,  be  found  attempt- 
*'  ing  to  proceed  to  any  such  port. 

"  And  it  is  further  ordered,  that  after  the  said  9th  day  of 
*'  June  next,  no  vessel  of  the  said  United  States  which 
^'  shall  have  cleared  out,  or  be  destined  to  any  of  the  ports 
"  of  Holland  from  any  other  port  or  place  not  subject  to 
"  the  restrictions  of  the  said  Order  of  the  26th  of  April 
"last,  after  notice  of  such  Provisional  Agreement  as  afore- 
*'  said,  shall  be  molested  or  interrupted  in  her  voyage  by 
"  the  commanders  of  His  Majesty's  ships  or  privateers, 
"  provided  such  vessel  shall  have  so  cleared  out  previous  to 
*'  actual  notice  of  this  Order  at  such  place  of  clearnnce,  or 
*'in  default  of  proof  of  actual  notice  previous  to  the  like 
*'  periods  of  time  after  the  date  of  this  order,  as  are  fixed 
"  for  constructive  notice  of  His  Majesty's  Order  of  the 
"11th  of  November,  1807,  by  the  Orders  of  the  25th  of 
"November,  1807,  and  of  the  18th  of  May,  1808,  at 
"  certain  places  and  latitudes  therein  mentioned,  unless 
"  such  vessel  shall  have  been  informed  of  this  Order  on  her 
"voyage,  and  warned  by  any  of  His  Majesty's  ships  or 
"  privateers  not  to  proceed  to  any  port  of  Holland,  and 
"  shall,  notwithstanding  such  warning,  attempt  to  proceed 
"  to  any  such  port. 
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"  And  His  Majesty  is  pleased  further  to  order,  and  it  is 
"  hereby  ordered,  that  the  said  several  Orders  of  the  7th  of 
"  January  and  11th  of  November,  1807,  as  altered  by  the 
"  said  order  of  the  26th  of  April  last,  shall  also  be  sus- 
"  pended,  so  far  as  is  necessary  for  the  protection  of  vessels 
"  of  the  said  United  States  which  shall  clear  out  to  any 
*'  ports  not  declared  to  be  under  the  restriction  of  Blockade 
"  from  any  port  of  Holland  between  the  9th  day  of  June 
"and  the  1st  day  of  July  next:  Provided  always,  that 
"  nothing  that  is  contained  in  the  present  Order  shall 
"  extend,  or  be  construed  to  extend,  to  protect  any  vessels 
"  or  their  cargoes  that  may  be  liable  to  condemnation  or 
"  detention  for  any  other  cause  than  the  violation  of  the 
"  aforesaid  Orders  of  the  7th  of  January  and  the  11th  of 
"  November,  1807,  as  altered  by  the  said  Order  of  the  26th 
"  of  April  last. 

"  Provided  also,  that  nothing  in  this  Order  contained  shall 
"  extend,  or  be  construed  to  extend,  to  protect  any  vessel 
"  which  shall  attempt  to  enter  any  port  actually  blockaded 
"  by  any  of  His  Majestj^'s  ships  of  war. 

"  And  the  Right  Honourable  the  Lords  Commissioners  of 
*'  His  Majesty's  Treasury,  His  Majesty's  Principal  Secre- 
"  taries  of  State,  the  Lords  Commissioners  of  the  Admiralty, 
"  and  the  Judge  of  the  High  Court  of  Admiralty,  and  the 
"  Judges  of  the  Court  of  Vice- Admiralty,  are  to  give  the 
"necessary  directions  herein  as  to  them  may  respectively 
"  appertain. 

"  Stephen  Cottrell  "  (s). 

•  The  only  defence  of  these  Orders  by  Lord  Stowell  is,  it 
has  been  seen,  that  they  were  retaliatory.  Why  this  defence 
appears  to  the  writer  of  these  pages  unsatisfactory  and 
insufficient  has  been  already  stated  (^).  The  Decrees  and 
the  Orders  violated  International  Law. 


(s)  Annual  Register,  1809,  pp.  763-5. 
(t)   Vide  ante,  pp.  311-313. 
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CHAPTER     III. 

KIGHT    OF    VISIT    AXD    SEARCH. 

CCCXXII.  The  next  limitation  of  the  general  rights 
of  the  Xeutral  is  that  which  flows  from  his  duty  to  submit 
to  the  Rights  of  Jlsit  and  Search  on  the  part  of  the  Belli- 
gerent (o). 

This  important  subject  will,  perhaps,  be  most  conveniently 
discussed  bv  considering : — 

1.  T\lien  the  Right  of  Visit  and  Search  may  be  exercised. 

2.  "Where  it  may  be  exercised. 

3.  By  what  kind  of  force. 

4.  How  it  must  be  exercised. 

5.  Upon  what  kind  of  property. 

6.  What  are  the  consequences  to  the  Xeutral  of  offering 
resistance,  with  or  without  Convey,  to  the  exercise  of  this 
belligerent  right. 

7.  A  reference  to  the  principal  Treaties  which  have 
affirmed,  modified,  or  taken  away,  between  the  contracting 
]  arties.  this  right. 

CCCXXIII.  First,  as  to  ichen  this  Right  may  be  exer- 
cised. Even  in  time  of  peace  it  is  not  lawful  for  a  vessel  to 
sail  upon  the  hir/h  seas  without  any  papers  on  board  indi- 
cating the  nation  to  which  she  belongs.  Pirates,  hostes 
ku./iani  generis,  always  seizable  by  everybody,  and  justici- 


(a)  "According  to  every  known  principle  of  reason,  the  estabHsh- 
ment  of  any  rule  of  law  necessarily  impUes  that  the  party  interested 
in  its  observance  shall  have  some  means  of  ascertaining  the  fact  of  its 
violation."— Zfift AS  of  Sulpichi!, {l\ .)  {Lord  GrawiUe). 


RIGHT    OF    VISIT    AND    SEARCH.  523 

able  everywhere,  sail  the  seas  in  time  of  peace.  The  lawful 
merchant,  on  this  as  well  as  other  accounts,  is  bound  by  the 
general  principles  of  International  Law  to  be  furnished  with 
documents  proving  her  nationality  and  her  identity  (b). 
This  appears  to  be  an  uncontroverted  axiom  of  International 
Jurisprudence  ;  nevertheless,  it  is  evident  that  two  important 
consequences  flow  from  it. 

1.  That  a  vessel  may,  under  extraordinary  circumstances 
.  of  grave  suspicion,  be  visited  in  time  of  peace  upon  the  high 

seas ;  for  how  otherwise  could  it  be  ascertained  whether  or 
no  she  carried  the  proper  papers  on  board  ?  Or  for  what 
purpose,  if  she  may  not  be  visited,  is  she  to  carry  them  ?  (c). 

2.  It  follows  that  the  high  seas  are  not,  as  is  sometimes 
contended,  a  place  in  which  no  inquiry  whatever,  in  any 
circumstances,  can  be  exercised  by  the  ships  of  one  State 
into  those  of  another;  though  the  maintenance  of  this  extreme 
proposition  is  necessary  to  sustain  the  maxim  already  so 
much  discussed,  that  "  free  ships  make  free  goods." 

CCCXXIV.  It  is  quite  true  that  the  Right  of  Visit 
and  Search  is  a  strictly  belligerent  right  (d).  But  the  Kight 
of  Visit  in  time  of  peace,  for  the  purpose  of  ascertaining  the 
nationality  of  a  vessel,  is  a  part,  indeed,  but  a  very  small 
part,  of  the  belligerent  Right  of  Visit  and  Search. 

When  Bynkershoek  argues  for  the  Right  of  Search  in 
time  of  war,  he  points  out  the  necessity  of  it  in  these  words  : 


(6)  *'  Un  des  principes  du  droit  des  gens  est,  que  tout  navire  doit 
etre  muni  de  pieces  de  bord,  qui  permettent  de  constater  son  identite, 
et  de  reconnaitre  sa  nationalite.  Tout  navire  neutre  qui,  en  temps  de 
paix.,  navigue  arme,  sans  pieces  de  bord,  s' expose  a  etre  traite  comme 
pirate." — De  Pistoije  et  Duverdy,  Traite  des  Prises,  t.  i.  p.  416. 

(c)  "Nous  avons  dit  que  le  pavilion  avait  cesse  d'etre  une  marque 
certaine  de  la  nationalite  des  navires  ;  que  tous,  marchands  et  de 
guerre,  ils  se  permettaient  d'arborer  des  couleurs  mensongeres." — 
I)e  Hautefeuille,  t.  iii.  p.  438. 

(d)  Le  Louis,  2  Bodsonh  Adm.  Rep.  p.  210. 

La  Jeune  Eugenie,  2  Mason'' s  (Amer.)  Rep.  p.  409,  and  cited  in  the 
Antelope,  10  Wheaton's  (Amer.)  Rep,  p.  66. 
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*'  Velim  animadvertas,  eatenus  utique  licitum  esse  amicam 
"  navem  sistere,  ut  non  ex  fallaci  forte  aplustri,  sed  ex 
"  ipsis  instrumentis  in  navi  repertis  constet,  navem  amicam 
"esse"  (e). 

Surely  this  reasoning  applies  to  the  right  of  ascertaining 
the  national  character  of  a  suspected  pirate  in  time  of 
peace  ;  and  it  may  be  added,  that  it  appears  to  have  been 
so  considered  by  no  less  a  jurist  than  Mr.  Chancellor 
Kent  (J). 

CCCXXV.  Whatever  may  be  the  correct  opinion  with 
respect  to  the  Right  of  Visit  in  time  of  peace,  the  right,  in 
time  of  war,  to  visits  to  search,  and  to  detain  for  search,  is  a 
belligerent  right  which  cannot  be  drawn  into  question  (g) ; 
it  is  a  right  which  a  Belligerent  may  exercise  over  every 
vessel,  not  being  a  ship  of  war,  or,  as  it  is  sometimes  called, 
a  public  vessel,  that  he  meets  with  on  the  ocean  (li)  ;  an 
opinion  which  I  am  glad  to  find  supported  by  Heffter. 
This  right  is  so  rooted  in  the  law  and  practice  of  nations, 
that  great  institutional  writers  rather  refer  to  it  as  acknow- 
ledged  than  vindicate  its  existence  (/). 


(e)  Q.  J.  P.  c.  xiv. 

She  must  at  least  have  a  register  on  board,  though  that  may  be 
sufficient. — 1  Fame's  (Amer.)  Hep.  p.  594  ;  1  Kenfs  Comment,  p.  161 
(158),  n.  (c.) 

(/)  1  Commentaries,  n.  6  to  p.  153. 

{g)  Merlin,  Rep.  t.  xiii.  p.  115. 

Le  Louis,  2  Dodson's  Adm.  Rep.  p.  244. 

The  Anna  Maria,  2  Wheatonh  {Amer.)  Rep.  p.  332. 

Qi)  "  Im  Uebrigen  kann  selbst  die  Maxime,  '  Frei  Schifi' frei  Gut,' 
das  Recht  der  Untersuchung  zu  Gunsten  der  Neutralen  nicht  aus- 
schliessen,  da  wenigstens  immer  eine  Nachfrage  und  'Naehsuchung 
nach  Contrebande,  desgleichen  nach  der  Nationalitat  des  Schiflfes, 
vergonnt  werden  muss." — Heffter,  p.  296,  §  169. 

(i)  Bynkershoek,  Q.  J.  P.  1,  i.  c.  xiv. 

Valin,  Ordonn.  1.  iii.  t.  ix.  art.  xii. 

Vattel,  1.  iii.  c.  vii.  s.  114. 

De  Martens,  viii.  c.  7.  s.  321. 

Kent,  Comm.  i.  pp.  153-4-5. 

Heffter,  p.  294,  s.  167. 
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The  right  of  mitigated  Visit  in  time  of  peace,  is  some- 
times delicately  described  as  the  Right  of  Approach.  It  is 
called  by  the  French,  droit  (Tenquete  du  ■pavilion^  as  distin- 
guished from  the  droit  de  visite  ou  de  recherche  (k)  ;  and  it 
is  said  that  this  nationality  of  the  flag  may  be  ascertained 
by  signals  and  hailing,  and  that  even  when  there  is  a  sus- 
picion of  piracy,  all  proceeding  beyond  the  exchange  of 
hailing  and  signals,  must  be  taken  at  the  risk  of  the  man- 
of-war  (Z)  who  visits.  Whether  these  limitations  be  just  or 
not,  it  is  unquestionable  that  the  Visit,  for  the  purpose  of 
ascertaining  the  nationality  of  the  vessel,  must  be  exercised 
without  the  Kight  of  Search,  which  is  exclusively  incident 
to  a  Belligerent. 

CCCXXVI.  A  serious  controversy  at  one  time  took 
place  between  the  United  States  of  North  America  and 
Great  Britain,  on  account  of  a  claim  put  forth  by  the  latter 
Power  to  detain  vessels  suspected  of  being  engaged  in  the 
Slave-Trade  (m),  in  order  to  ascertain  the  nation  to  which 
they  belonged.  The  claim  was  thus  expressed  by  Lord 
Aberdeen,  the  then  Secretary  for  Foreign  Affairs : — 

"  In  certain  latitudes,  and  for  a  particular  object,  the 
"  vessels  referred  to  are  visited,  not  as  American,  but  either 
"  as  British  vessels  engaged  in  an  unlawful  traffic,  and  car- 
*'  rying  the  flag  of  the  United  States  for  a  criminal  purpose, 
*'  or  as  belonging  to  States  which  have  by  Treaty  ceded  to 
"  Great  Britain  the  Right  of  Search,  and  which  right  it  is 
"  attempted  to  defeat  by  fraudulently  bearing  the  protecting 
"  flag  of  the  Union  ;  or,  finally,  they  are  visited  as  piratical 
"  outlaws,  possessing  no  claim  to  any  flag  or  nationality 
"  whatever. 


(h)  Ortolan^  Dipl.  de  la  Mer,  p.  242. 

(l)  lb. ,  and  note  (a)  by  Mr.  Lawrence  to  his  edition  of  Wheatoii's 
Mem.  p.  187. 

(m)  Vide  ante,  vol.  i.  pt.  iii.  c.  xvii.  for  an  account  of  the  Treaties 
authorising  in  time  of  peace  the  capture  of  vessels  belonging  to 
certain  States  engaged  in  this  detestable  traffic. 
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"  Here,  it  will  be  seen,  are  three  classes  of  cases  enu- 
"  merated,  in  which  the  Eight  of  Visitation  and  Search  (for 
*'  such  we  have  shown  it  to  be)  may  be  exercised  under  the 
"  British  claim.  The  first  class  is  that  of  British  vessels 
"  engaged  in  an  unlawful  traffic,  and  seeking  to  screen  their 
"  offence  under  the  American  flag.  The  second  consists  of 
"  vessels  belonging  to  oilier  States,  which  have  by  Treaty 
"ceded  to  Great  Britain  the  Right  of  Visitation  and 
'*  Search,  and  which  right  is  attempted  to  be  defeated  by 
"  fraudulently  bearing  the  protecting  flag  of  the  United 
"  btates.  The  third  comprises  piratical  outlaws,  possessing 
"  no  rightful  claim  to  any  flag  or  national  character  what- 
"  soever  "  (?i). 

All  these  positions  were  strongly  contested  by  the  North 
American  United  States.  It  was  said  to  be  impossible  to 
distinguish  this  7'ight  of  ascertaining  the  national  character 
of  the  vessel  hoxa  the  belligerent  right  of  Visitation:  further, 
that  Visitation  w^ithout  Search  would  be  nugatory,  and  that 
though  the  naval  officer  who  visited  might  be  ordered,  and 
misrht  be  bound  to  release  the  vessel  the  moment  that  her 
national  character  w^as  ascertained,  yet  it  would  always 
depend  upon  his  judgment  whether  or  no  the  vessel  did  or 
did  not  belong  to  any  of  the  three  classes  mentioned 
above.  That  it  might  be  necessary  to  bring  her  into  the 
Admiralty  Court  for  a  decision  upon  the  point,  and  that 
thus,  in  time  of  peace,  rights  exclusively  appertaining  to 
war  would  be  frequently  exercised.  That  as  to  indem- 
nification by  costs  and  damages,  first,  the  obtaining  them 
was  uncertain ;  and,  secondly,  they  would  probably  be  in- 
adequate. 

That  as  to  piratical  outlaws,  the  Supreme  Court  of  the 
United  States  had  holden,  that  their  character  must  be 
ascertained   by  other   means  than  Visitation    and  Search ; 


(n)   Wheaton,  on  the  Bight  of  Search,  pp.  153-4, 
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that,  in  fact,  pirates  were  no  longer  formidable,  and  that 
piracy  was  rare. 

It  can  scarcely  be  denied  that  this  argument,  whatever 
may  be  thought  of  those  which  preceded  it,  was  extremely 
weak.  And  it  is  difficult  to  see  why  the  penalty  of  costs 
and  damages  should  not  operate  as  a  sufficient  check  upon 
the  possible  abuse  incident  to  the  inquiry  of  ascertainino- 
the  national  character  of  the  suspected  vessel  (o). 


(o)  Ihid. 

The  Antelope,  10  Wheaton^s  (Amer.)  Rep.  p.  QQ. 

The  dispute  was  closed  by  the  Treaty  of  Washington,  or  Ashburton 
Treaty,  of  1842.  "  The  parties  mutually  stipulate  that  each  shall 
prepare,  equip,  and  maintain  in  service  on  the  coast  of  Africa  a 
sufficient  and  adequate  squadron,  or  naval  force  of  vessels,  of  suitable 
numbers  and  descriptions,  to  carry  in  all  not  less  than  eighty  guns, 
to  enforce,  separately  and  respectively,  the  laws,  rights,  and  obliga- 
tions of  each  of  the  two  countries  for  the  suppression  of  the  Slave- 
Trade  ;  the  said  squadrons  to  be  independent  of  each  other,  but  the 
two  Governments  stipulating  nevertheless  to  give  such  orders  to  the 
officers  commanding  their  respective  forces  "as  shall  enable  them  most 
effectually  to  act  in  concert  and  co-operation,  upon  mutual  consultation 
as  exigencies  may  arise,  for  the  attainment  of  the  true  object  of  this 
Article  ;  copies  of  all  such  orders  to  be  communicated  by  each  Govern- 
ment to  the  other  respectively.— Trea^ij  between  Great  Britain  and  the 
United  States,  dated  Washington,  9th  Aug.  1842  ;  Hertsletfs  Treaties 
vol.  iii.  p.  853. 

This  Treaty  granted  no  right  of  search,  and  no  mixed  tribunals. 
*'  But  "  (Mr.  Dana  observes,  from  whom  I  borrow  what  follows),  "the 
subject  is  now  practically  settled  between  the  two  nations  by  the  Treaty 
of  7th  April,  1862,  negotiated  by  Mr.  Seward  and  Lord  Lyons. 

"  The  chief  provisions  of  this  treaty  are  as  follows  :— The  right  to 
detain,  search,  seize,  and  send  in  for  adjudication,  is  confined  to 
cruisers  of  either  Power,  expressly  authorised  for  that  purpose  ;  and 
is  to  be  exercised  only  over  merchant  vessels,  and  only  within  a  distance 
of  two  hundred  and  twenty  miles  from  the  coast  of  Africa,  and  to  the 
southward  of  thirty-two  degrees  north  latitude,  and  within  thirty 
leagues  from  the  Island  of  Cuba,  and  never  within  the  territorial 
waters  of  either  contracting  power.  The  right  to  visit'  is  to  be  ex- 
ercised where  there  is  '  reasonable  ground  '  to  suspect  a  vessel  of 
having  been  fitted  out  for,  or  engaged  in,  the  trade.  The  only  slave- 
trade  referred  to  is  the  'slave-trade  upon  the  coast  of  Africa,'  or  the 
'  African  slave-trade.' 
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It  is  the  laitguage  of  the  Prize  Court  of  the  North 
American  United  States  that,  "  Upon  the  ocean,  in  time  of 
*'  peace,  all  possess  an  entire  equality.  It  is  the  common 
"  highway  of  all,  appropriated  to  the  use  of  all ;  and  no 
"  one  can  vindicate  to  himself  a  superior  or  exclusive  pre- 
*'  rogative  there.  Every  ship  sails  there  with  the  unijues- 
"  tionable  right  of  pursuing  her  own  lawful  business  without 
"  interruption ;  but,  whatever  may  be  that  business,  she  is 
"  bound  to  pursue  it  in  such  a  manner  as  not  to  violate  the 
"rights  of  others.  The  general  maxim  in  such  cases  is, 
"  sic  utere  tuo^  ut  non  alienum  Icedas. 

"  It  has  been  argued  that  no  ship  has  a  right  to  approach 
*'  another  at  sea,  and  that  every  ship  has  a  right  to  draw 
*'  round  her  a  line  of  jurisdiction,  within  which  no  other  is 
"  at  liberty  to  intrude.  In  short,  that  she  may  appropriate 
"  so  much  of  the  ocean  as  she  may  deem  necessary  for  her 
"  protection,  and  prevent  any  nearer  approach. 

"  This  doctrine  appears  to  us  novel,  and  is  not  supported 


"To  secure  responsibility  and  freedom  from  vexation,  s^Decial  pro- 
visions are  made  as  to  exhibiting  written  authority,  with  names  of  the 
cruiser  and  her  commander  ;  entries  on  log-books  ;  requiring  the 
boarding-officers  and  commanders  of  authorised  cruisers  to  be  of  a 
certain  rank  in  the  Navy  ;  providing  exchange  of  notifications  between 
the  two  Powers  of  the  names  of  vessels,  and  commanders  employed, 
and  as  to  the  course  to  be  pursued  in  case  of  convoy,  &c.  ;  and  stipu- 
lations that  each  Power  will  make  indemnification  for  losses  to  vessels 
arbitrarily  and  illegally  detained.  As  to  what  shall  constitute  reason- 
able suspicion,  certain  articles  or  arrangements  found  on  board  are 
specified  as  authorising  a  bringing  in  for  adjudication,  and  as  aff"ording 
protection  against  claims  for  damages,  and  as  }yriyad  facie  evidence  of 
being  in  the  trade,  and  as  authorising  condemnation  of  the  vessel, 
unless  clear  and  incontrovertible  evidence  is  adduced  that  they  were 
engaged  in  legal  business.  Mixed  tribunals  are  constituted  for  adjudi- 
cation upon  the  vessels,  but  persons  are  to  be  sent  home  to  their 
respective  jurisdictions  to  be  tried.  Vessels  condemned  by  the 
tribunals  are  to  be  broken  up,  unless  either  Government  takes  them 
for  its  navy,  at  an  appraisement  ;  and  the  negroes  found  on  board  are 
to  be  delivered  to  the  States  whose  cruiser  made  the  capture,  and  to 
be  by  that  State  set  free." — {U.  S.  Laws,  xii.  279  ;  Dana's  Wheaton's 
hd.  Law,  p.  203.) 
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"  by  any  authority.  It  goes  to  establish  upon  the  ocean  a 
"  territorial  jurisdiction,  like  that  which  is  claimed  by  all 
"  nations  within  cannon-shot  of  their  shores,  in  virtue  of 
"  their  general  sovereignty.  But  the  latter  right  is  founded 
"  upon  the  principle  of  sovereign  and  permanent  appropria- 
"  tion,  and  has  never  been  successfully  asserted  beyond  it. 
"  Every  vessel  undoubtedly  has  a  right  to  the  use  of  so 
"  much  of  the  ocean  as  she  occupies,  and  is  essential  to  her 
"  own  movements.  Beyond  this,  no  exclusive  right  has 
"  ever  yet  been  recognised,  and  we  see  no  reason  for  ad- 
"  mitting  its  existence.  Merchant  ships  are  in  the  constant 
"  habit  of  approaching  each  other  on  the  ocean,  either  to 
*'  relieve  their  own  distress,  to  procure  information,  or  to 
"  ascertain  the  character  of  strangers ;  and  hitherto  there 
"  has  never  been  supposed  in  such  conduct  any  breach  of 
"  the  customary  observances,  or  of  the  strictest  principles 
"  of  the  Law  of  Nations.  In  respect  to  ships  of  war  sailing, 
"  as  in  the  present  case,  under  the  authority  of  their  Govern- 
"  ment,  to  arrest  pirates  and  other  public  offenders,  there  is 
"  no  reason  why  they  may  not  approach  any  vessels  descried 
"  at  sea,  for  the  purpose  of  ascertaining  their  real  characters. 
"  Such  a  right  seems  indispensable  for  the  fair  and  discreet 
"  exercise  of  their  authority ;  and  the  use  of  it  cannot  be 
"justly  deemed  indicative  of  any  design  to  insult  or  injure 
"  those  they  approach,  or  to  impede  them  in  their  lawful 
"  commerce.  On  the  other  hand,  it  is  as  clear  that  no  ship 
"  is,  under  any  such  circumstances,  bound  to  lie  by  or  wait 
"  the  approach  of  any  other  ship.  She  is  at  full  liberty  to 
"  pursue  her  voyage  in  her  own  way,  and  to  use  all  neces- 
"  sary  precautions  to  avoid  any  suspected  sinister  enterprise, 
"  or  hostile  attack.  She  has  a  right  to  consult  her  own 
"  safety ;  but,  at  the  same  time,  she  must  take  care  not  to 
"  violate  the  rights  of  others.  She  may  use  any  precautions 
"  dictated  by  the  prudence  or  fears  of  her  officers,  either  as 
"  to  delay,  or  the  progress  or  course  of  her  voyage  ;  but 
"  she  is  not  at  liberty  to  inflict  injuries  upon  other  innocent 
"  parties,  simply  because    of   conjectural    dangers.     These 

VOL.    III.  M  M 
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"  principles  seem  to  us  the  natural  result  of  the  common 
"  duties  and  rights  of  nations  navigating  the  ocean  in  time 
'*  of  peace.  Such  a  state  of  things  carries  with  it  very 
"  different  obligations  and  responsibilities  from  those  which 
"  belong  to  public  war,  and  is  not  to  be  confounded  with 
"it "(;,). 

The  law  is  perhaps  as  clearly  stated  as  the  nature  of  the 
case  will  admit  by  Mr.  Chancellor  Kent  (q),  when  he  says, 
''  The  inter-visitation  of  ships  at  sea  is  a  branch  of  the  law 
''  of  self-defence,  and  is,  in  point  of  fact,  practised  by  the 
'^  public  vessels  of  all  nations,  including  those  of  the  United 
^*  States,  when  the  piratical  character  of  a  vessel  is  sus- 
"  pected.  The  Right  of  Visit  is  conceded  for  the  sole 
"  purpose  of  ascertaining  the  real  national  character  of  the 
*'  vessel  sailing  under  suspicious  circumstances,  and  is  wholly 
"  distinct  from  the  Right  of  Search.  It  has  been  termed 
"  by  the  Supreme  Court  of  the  United  States  the  right  of 
"  approach  for  that  purpose  (r) ;  and  it  is  considered  to  be 
"  well  warranted  by  the  principles  of  public  law  and  the 
"  usage  of  nations  "  (5). 

CCC XXVII.  Secondly,  as  to  where  this  right  may 
be  exercised. 

This  question  may  be  considered  affirmatively  and  nega- 
tively (t).  Affirmatively  it  may  be  exercised,  1st,  in  the 
Belligerent's  own  waters  ;  2ndly,  in  those  of  his  enemy ; 
and  3rdly,  upon  the  high  seas.  Negatively,  it  may  not  be 
exercised  in  the  ports,  harbours,  or  territorial  waters  of  a 
Neutral. 

The  law  as  to  this  subject  has  been  already  dwelt  upon 
at  length  in  a  former  part  of  this  work  (?/). 


(p)  The  Marianna  Flora,  11  Wheaton's  {Amer.)  Hejo.  pp.  42-4. 

(q)  1  Comment,  p.  154  (153),  note  (G). 

(r)  The  Marianna  Flora,  11  Wheaton^s  {Am,er.)  Bep.  p.  43. 

(s)  Bynkershoek,  Q.  J.  P.  1.  i.  c,  cxiv. 

(t)  Merlin,  Bep.  t.  xiii.  p.  111. 

(n)  Vide  ante,  vol.  i.  pt.  iii.  cc.  vi.  vii. 
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CCCXXVIII.  A  delicate  question  sometimes  arises  as 
to  the  right  and  duty  of  ,a  Neutral  State  with  respect  to 
prizes  made  by  Belligerents  in  violation  of  Neutrality. 
The  Prize  Courts  of  the  United  States  of  North  America 
appear  to  have  laid  down  sound  rules  of  International  Law 
upon  this  subject.  They  rightly  hold,  that  whenever  a 
capture  is  made  by  a  Belligerent  in  violation  of  Neutral 
rights,  if  the  prize  come  voluntarily  within  the  jurisdiction 
of  the  Neutral,  it  should  be  restored  to  its  original  owner. 
But  this  jurisdiction  in  such  cases  does  not  extend  beyond 
the  authority  to  decree  restitution  of  the  specific  property, 
with  the  costs  and  expenses  incurred  by  the  legal  pro- 
ceeding. The  Neutral,  it  is  truly  said  by  the  North  American 
Courts,  must  entirely  disclaim  any  right  to  inflict  damages ; 
and  it  is  no  part  of  the  duty  of  a  neutral  nation  to  inter- 
pose, upon  the  mere  footing  of  the  Law  of  Nations,  to 
settle  all  the  rights  and  wrongs  which  may  grow  out  of  a 
capture  between  Belligerents.  Strictly  speaking,  there  can 
be  no  such  thinor  as  a  marine  tort  between  the  Belligerents. 
Each  has  an  undoubted  right  to  exercise  all  the  rights  of 
war  against  the  other;  and  it  cannot  be  a  matter  oi judicial 
complaint,  that  they  are  exercised  with  severity,  even  if  the 
parties  do  go  beyond  those  rules  which  the  customary  laws 
of  war  justify.  At  least,  they  have  never  been  deemed  to 
be  within  the  cognizance  of  the  ])rize  tribunals  of  neutral 
nations.  The  captors  are  amenable  to  their  own  Govern- 
ment exclusively  for  any  excess  or  irregularity  in  their  pro- 
ceedings ;  and  a  neutral  nation  ought  no  otherwise  to 
interfere,  than  to  prevent  captors  from  obtaining  any  unjust 
advantage  by  a  violation  of  neutral  jurisdiction.  Neutral 
nations  may,  indeed,  inflict  pecuniary  or  other  penalties  on 
the  parties  for  any  such  violation :  but  this  must  be  pro- 
fessedly in  vindication  of  their  own  rights,  and  not  by  way  of 
compensation  to  the  captured.  When  called  upon  by  either 
of  the  Belligerents  to  act  in  such  cases,  all  that  justice 
seems  to  require  is,  that  the  neutral  nation  should  fairly 
execute  its  own  laws,  and  give  no  asylum  to  the  property 

M  M   2 


532  INTERNATIONAL    LAW. 

unjustly  captured.  It  is  bound,  therefore,  to  restore  the 
property  if  found  within  its  own  ports  ;  but  beyond  this  it 
is  not  obliged  to  interpose  between  the  Belligerents.  If, 
indeed,  it  were  otherwise,  there  would  be  no  end  to  the 
difficulties  and  embarrassments  of  neutral  prize  tribunals. 
They  would  be  compelled  to  decide  in  every  variety  of 
shape  upon  marine  trespasses,  in  rem  and  in  personam, 
between  Belligerents,  without  possessing  adequate  means  of 
ascertaining  the  real  facts,  or  of  compelling  the  attendance 
of  foreign  witnesses;  and  thus  they  would  draw  within 
their  jurisdiction  almost  every  incident  of  prize.  Such  a 
course  of  things  would  necessarily  create  irritations  and 
animosities,  and  very  soon  embark  neutral  nations  in  all 
the  controversies  and  hostilities  of  the  conflicting  parties. 
Considerations  of  public  policy,  therefore,  confirm  the  Law 
of  Nations  on  this  subject  (t). 

CCCXXIX.  The  Courts  of  the  North  American  United 
States  allow  that  property  may  be  condemned  in  the  Courts 
of  the  captor  while  lying  in  a  neutral  country  ;  but  still 
they  rightly  hold  that  it  can  only  be  so  adjudicated  upon 
while  the  possession  of  the  captor  remains ;  for  if  it  be 
divested,  either  in  fact  or  by  operation  of  law,  that  possession 
is  gone  which  can  alone  sustain  the  jurisdiction.  And  it 
is  to  be  observed,  that,  a  fortiori,  where  the  property  is 
already  in  the  custody  of  a  neutral  tribunal,  and  the  title 
in  it  is  sub  judice,  no  other  foreign  Court  can,  by  any 
adjudication  of  its  own,  rightfully  take  away,  forestall,  or 
defeat  the  jurisdiction  of  this  neutral  tribunal  f y). 

This  would  be  to  exercise,  or  to  attempt  to  exercise,  a 
sovereign  authority  over  the  Court  having  possession  of  the 
thing,  and  it  would  be  to  take  from  an  independent  State 
the  right  of  vindicating  its  own  justice,  and  of  fulfilling  its 
own  obligations  as  a  Neutral. 


(x)  La  Amistad  de  Rues,  5  Wheaton^s  (Amer.)  Rep.  p.  385. 
{y)  The  Santissima  Trinidad,  7  Wheaton's  {Amer.)  Rep.  p.  355. 
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The  United  States  have  therefore  restored  prizes  made 
by  armed  vessels,  which  in  making  them  have  violated  the 
Neutrality  of  the  United  States,  when  these  prizes  have 
been  brought  into  their  ports  {z).  They  have  even  restored 
a  prize,  so  taken  in  violation  of  their  Neutrality,  even 
after  a  regular  condemnation  in  the  Prize  Court  of  the 
captor,  the  prize  being  still  owned  and  controlled  by  the 
original  wrong-doer ;  nevertheless,  it  is  not  to  be  supposed 
that  a  regular  condemnation  would  not  be  considered  by  them 
as  protecting  the  title  of  a  third  person,  being  a  bond  fide 
purchaser,  without  notice  of  the  original  defect  («).  Lawful 
captors  may,  by  a  violation  of  the  municipal  regulations  of 
the  State  within  whose  limits  their  prize  is  brought,  work  a 
forfeiture  of  it  {h\ 

In  these  doctrines  a  severe  but  a  just  conception  of  the 
duties  and  rights  of  Neutrality  appears  to  be  embodied. 

CCCXXX.  Thirdly,  by  what  kinds  of  force  this  Eight 
may  be  exercised. 

First,  it  must  be  exercised  by  an  armed  force,  not  by  a 
merchant  vessel. 

Secondly,  it  must  be  exercised  by  a  vessel  commissioned 
by  the  authority  of  the  State  to  which  she  belongs. 

Such  vessels  are  of  two  kinds  : — 

1.  The  regular  navy — the  public  ships  of  the  State. 

2.  Private  vessels  commissioned  for  the  purposes  of  the 
particular  war,  or,  as  they  are  generally  called,  privateers. 
The  subject  of  privateers  has  been  treated  of  in  a  former 
volume  of  this  work  (c).  The  power  of  granting  com- 
missions and  the  consequences  of  exercising  belligerent 
rights  without  them,  have  been  especially  considered.     To 


{z)  The  Gtran  Para,  7  Wheaton^s  (Amer.)  Rep.  p.  471. 
(a)  The  Arrogante  Barcelones,  ih.  p.  496, 
(6)  The  Josef  a  Segunda,  5  Wheatort's  (Amer.)  Rep.  p.  338. 
Bynk.  Q.  J.  P.  1.  xv.  in  fine.     Such  was  the  doctrine  of  the  Courts 
of  Holland,  from  which  Bynherslioeh  himself  dissented, 
(c)  Vol.  i.  §§  ccclxi.  ccclxii. 
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these  former  remarks  it  should  be  added,  that  it  would  not 
seem  to  be  just  to  condemn  a  person  acting  with  good  faith 
under  an  illegal  commission  as  guilty  of  piracy  (d). 

In  the  last  war  with  Russia,  England  and  France  waived 
their  unquestionable  right  of  commissioning  privateers.  E-ussia 
maintained  a  silence  upon  the  subject.  It  is  true  that  great 
abuses  were  perpetrated  by  privateers  ;  it  is  untrue,  as  will 
presently  be  seen,  that  they  altogether  escaped  punishment 
in  the  Prize  Courts.  However,  in  the  war  with  Russia,  the 
Queen  of  England  declared  that  "  it  is  not  her  present 
"  intention  to  issue  letters  of  marque  for  the  commissioning 
''  of  privateers  "  {e),  and  no  letters  of  marque  were  issued 
by  any  Belligerent  during  that  war. 

The  first  article  of  the  Declaration  of  Paris  of  1856  is  in 
these  words : — 

"  Privateering  is  and  remains  abolished  "  ("  La  course 
est  abolie"). 

The  United  States  of  North  America,  as  has  been  observed, 
were  not  parties  to  this  declaration,  nor    was    Spain,  nor 


{d)  United  States  v.  Klintoch,  5  Wlieatonh  (Amer.)  Rep.  p.  149. 
The  subject  is  here  glanced  at,  but  no  judicial  opinion  is  expressed. 

(e)  Order  in  Council  of  28th  March,  1854. 

Speaking  of  privateers,  Lord  Grenville  said,  "The  maxims  of  the 
British  Naval  Code  do  not  depend  on  the  fluctuating  circumstances  of 
occasional  interest.  They  are  fixed  and  permanent,  drawn  either  from 
the  immutable  principles  of  natural  law,  or  from  the  long-established 
usage  of  civilised  societies  ;  and  whoever  will  turn  from  the  fleeting 
dreams  of  modern  speculation,  to  the  immortal  works  of  the  great 
masters  of  this  science,  will  easily  convince  himself  that  no  practice  can 
be  more  consonant  to  reason  and  justice  than  that  of  carrying  on  public 
war  in  some  degree  by  individual  exertions.  Nor,  although  it  be  true 
that  occasional  irregularities  may  prevail,  ought  this  country  to  re- 
nounce an  important  right,  merely  because  we  hear  some  exaggerated 
statements  of  rapine  and  violence  committed  by  those  who  exercise  it. 
Such  assertions  are  made  with  great  facility,  because  it  is  almost  always 
impossible  to  disprove  them,  unless  the  Neutral  would  pursue  his  com- 
plaint in  those  Courts  which  are  constantly  open  for  his  redress." — 
Speech  of  Lord  Grenville  in  the  Bouse  of  Lords,  Nov.  13,  1801,  on  the 
Motion  for  an  Address,  d-c.  (published  1802),  pp.  94-5. 
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Mexico.     In  the  War  of  the  Secession,  the  President  of 
the  Southern  revolted  States  said  in  his  Proclamation  : — 

"  Deprived  of  the  aid  of  Congress  at  the  moment,  I  was 
"  under  the  necessity  of  confining  my  action  to  a  call  on  the 
"  States  for  volunteers  for  the  common  defence,  in  accord- 
"  ance  with  the  authority  you  had  confided  to  me  before 
"  your  adjournment.  I  deemed  it  proper,  further,  to  issue 
*'  proclamation,  inviting  application  from  persons  disposed 
"  to  aid  our  defence  in  private  armed  vessels  on  the  high 
"  seas,  to  the  end  that  preparations  might  be  made  for  the 
"  immediate  issue  of  letters  of  marque  and  reprisal,  which 
"  you  alone  under  the  Constitution  have  power  to  grant. 
"  I  entertain  no  doubt  you  will  concur  with  me  in  the 
"  opinion  that,  in  the  absence  of  a  fleet  of  public  vessels, 
'^  it  will  be  eminently  expedient  to  supply  their  place  by 
''  private  armed  vessels,  so  happily  styled  by  the  publicists 
"  of  the  United  States,  *  the  Militia  of  the  sea,'  and  so 
"often  and  justly  relied  on  by  them  as  an  efficient  and 
"  admirable  instrument  of  defensive  warfare.  I  earnestly 
"  recommend  the  immediate  passage  of  a  law  authorizing 
''  me  to  accept  the  numerous  proposals  already  received  "  (/). 

After  this  proclamation,  the  Northern  United  States 
proposed  to  England  and  France  to  subscribe  the  Declara- 
tion of  Paris.  Earl  Russell,  on  behalf  of  England,  wrote 
to  Mr.  Adams,  representing  the  United  States :  "  I  need 
"  scarcely  add,  that,  on  the  part  of  Great  Britain,  the 
"  engagement  will  be  prospective,  and  will  not  invalidate 
"  anything  already  done,"  and  Earl  Russell  directed  that 
the  Minister  of  Great  Britain,  on  signing  the  convention, 
should  make  the  followino;  declaration :  "  In  affixing:  his 
"  signature  to  the  convention  of  this  day  between  Her 
"  Majesty  the  Queen  of  Great  Britain  and  Ireland,  and 
"  the  United  States  of  America,  the  Earl  Russell  declares, 
"  by  order  of  Her    Majesty,  that   Her   Majesty  does  not 


(/)  Ann.  Be(f.  18G1,  p.  238. 
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"  intend  thereby  to  undertake  any  engagement  which  shall 
"  have  any  bearing,  direct  or  indirect,  on  the  internal  dif- 
"  ferences  now  prevailing  in  the  United  States  "  {g\  The 
purpose  of  this  special  declaration  was  afterwards  explained 
by  Lord  Russell  to  Mr.  Adams  to  the  following  effect, 
namely  that  :— 

As  Great  Britain  has  acknowledged  Belligerent  rights  in 
the  Confederacy,  and  the  Confederacy  was  not  a  party  to  the 
■Declaration  of  Paris,  Great  Britain  must,  in  consistency, 
regard  the  Confederate  privateers  as  lawful  belligerents ; 
while  the  United  States,  claiming  sovereign  jurisdiction 
over  the  Confederacy,  and  that  all  its  inhabitants  were 
subject  to  the  laws  and  treaties  of  the  United  States,  might 
argue  that  the  parties  to  the  declaration  would  be  bound,  after 
the  accession  of  the  United  States,  to  treat  the  privateers 
of  the  so-called  Confederate  States  as  pirates. 

The  United  States  declined  to  subscribe  the  declaration  in 
these  circumstances — subsequently  the  Congress  authorised 
the  President  to  issue  letters  of  marque,  which  at  one  time 
it  appears  he  was  disposed  to  do,  but  as  a  matter  of  fact  did 
not. 

But  Prussia,  one  of  the  signers  of  the  declaration,  found 
herself  so  pressed  during  the  last  war  by  the  superiority  of 
the  French  navy,  that  she  practically  adopted  Lord  Gren- 
ville's  observations.  *^  No  practice  can  be  more  consonant 
''  to  reason  and  justice  than  that  of  urging  on  public  war  in 
"  some  degree  by  individual  exertions  "(/O*  -A.nd  a  decree, 
on  the  24th  July,  1870,  issued  for  the  purpose  of  creating  a 
voluntary  marine,  which  it  appears  to  me  very  difficult  to 
distinguish  substantially  from  the  old  system  of  privateers  (z). 

CCCXXXI.  Fourthly,  how  this  Right  must  be  exer- 
cised. 

It  is  a  principle  which  governs  the  whole  subject,  that 
this  Right  of  Visit  and  Search  must  be  conducted  with  as 

{g)  Dana's  Wheaton,  p.  455.     Calvo,  t.  ii.  pp.  254-259. 
(h)  Vide  a7bte,  p.  534  n.  (e). 
(i)  See  Calvo,  ii.  p.  257. 
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much  regard  to  the  rights  and  safety  of  the  vessel  detained 
as  is  consistent  with  a  thorough  examination  of  her  character 
and  voyage. 

All  that  is  necessary  to  this  object  is  lawful,  all  that 
transcends  it  is  unlawful  (k). 

Whatever  may  be  the  injury  that  casually  results  to  an 
individual  from  the  act  of  another,  while  in  the  reasonable 
exercise  of  an  established  right,  it  is  his  misfortune.  The 
law  pronounces  it  damnum  absque  injuria,  and  the  individual' 
from  whose  act  it  proceeds  is  liable  neither  at  law,  nor  iu 
the  forum  of  conscience.  The  principal  right  necessarily 
carries  with  it  also  all  the  means  essential  to  its  exercise.  A 
vessel  must  be  pursued  in  order  to  be  detained  for  examina- 
tion. And  if  in  the  pursuit  she  has  been  in  any  way  injured, 
e.g.  dismasted,  stranded,  or  even  run  on  shore  and  lost, 
it  would  be  an  unfortunate  case,  but  the  pursuing  vessel 
would  be  acquitted. 

CCCXXXII.  The  mode  of  summoning  the  Neutral  to 
undergo  Visitation  is  by  the  firing  of  a  cannon-shot  on  the 
part  of  the  Belligerent.  The  distance  at  which  this  shall 
be  fired  has  often  been  the  subject  of  particular  convention, 
but  the  name  given  to  it  is  usually  that  which  is  borrowed 
from  the  French,  viz.,  semonce^  coup  d^ assurance  (l)  ;  though 
it  has  also   been   called  by  Jurists  who    use   the    English 


(k)  The  Anna  Maria,  2  Wheatons  (Amer.)  Rep.  p.  332. 

The  Eleanor,  ih.  p.  358. 

(0  Heffter,  s.  169. 

"  Lorsque  deux  vaisseaux  de  guerre  se  rencontrent  a  la  haute  mer, 
sous  quelque  pavilion  qu'ils  aient  navigue  jusqu'a  ce  moment,  celui 
des  deux  qui  desire  connaitre  reellement  la  nationalite  de  I'autre, 
arbore  ses  vraies  couleurs,  et  tire  un  coup  de  canon,  soit  a  poudre, 
soit  a  boulet  perdu.  L'autre  batiment  doit  repondre  de  la  meme 
maniere,  c'est-a-dire,  hisser  son  pavilion,  et  tirer  egalement  un  coup 
de  canon  a  boulet  perdu  ou  a  poudre.  Ce  coup  de  canon,  appele 
coup  d" assurance,  est  la  parole  d'honneur  donnee  par  le  commandant, 
par  I'etat-major  tout  entier,  que  le  pavilion  qui  flotte  sur  leurs  tetes 
est  bien  celui  de  la  nation  proprietaire  du  batiment.  "—If awfe/euiiie, 
t.  iii.  pp.  438-9. 


538  INTERNATIONAL    LAW. 

tongue,  the  affirming  gun.  This  subject  and  the  general 
question  of  damage  done  to  the  Neutral  in  consequence  of 
his  neglecting  to  obey  the  summons  of  the  Belligerent  was 
much  considered  by  the  Judges  of  the  North  American 
United  States  in  the  case  of  the  Marianna  Flora. 

"  We  are  not  disposed  "  (the  American  Judge  said)  "  to 
'  admit  that  there  exists  any  such  universal  rule  or  obliga- 
'  tion  of  an  affirming  gun,  as  has  been  suggested  at  the  bar. 
'  It  may  be  the  law  of  the  maritime  States  of  the  European 
'  Continent,  already  alluded  to,  founded  in  their  own  usages 
'  or  positive  regulations,  but  it  does  not  hence  follow  that  it 
'  is  binding  upon  all  other  nations.  It  was  admitted,  at  the 
'  argument,  that  the  English  practice  is  otherwise ;  and, 
*  surely,  as  a  maritime  Power,  England  deserves  to  be 
'  listened  to  with  as  much  respect,  on  such  a  point,  as  any 
'  other  nation.  It  was  justly  inferred,  that  the  practice  of 
'  America  is  conformable  to  that  of  England ;  and  the 
'  absence  of  any  counter  proof  on  the  record  is  almost  of 
'  itself  decisive.  Such,  however,  as  the  practice  is,  even 
'  among  the  continental  nations  of  Europe,  it  is  a  practice 
'  adopted  with  reference  to  a  state  of  war  rather  than  peace. 
'  It  may  be  a  useful  precaution  to  prevent  conflicts  between 
'  Neutrals,  and  allies,  and  Belligerents,  and  even  between 
'  armed  ships  of  the  same  nation.  But  the  very  necessity 
'  of  the  precaution  in  time  of  war  arises  from  circumstances 
'  which  do  not  ordinarily  occur  in  time  of  general  peace. 
'  Assuming,  therefore,  that  the  ceremony  might  be  salutary 
'  and  proper  in  periods  of  war,  and  suitable  to  its  exigencies, 
'  it  by  no  means  follows  that  it  is  justly  to  be  insisted  on  at 
'  the  peril  of  costs  and  damages  in  peace.  In  any  view,  there- 
'  fore,  we  do  not  think  this  omission  can  avail  the  claimants. 
"  Again ;  it  is  argued  that  there  is  a  general  obligation 
^  upon  armed  ships,  in  exercising  the  Eight  of  Visitation  and 
'  Search,  to  keep  at  a  distance,  out  of  cannon-shot,  and  to 
demean  themselves  in  such  a  manner  as  not  to  endanger 
Neutrals.  And  this  objection,  it  is  added,  has  been 
specially  provided  for,  and  enforced  by  the  stipulations  of 
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"  many  of  our  own  Treaties  with  Foreign  Powers.  It  might 
"  be  a  decisive  answer  to  this  argument,  that  here  no  Right 
"  of  Visitation  and  Search  was  attempted  to  be  exercised. 
"  Lieutenant  Stockton  did  not  claim  to  be  a  Belligerent 
"  entitled  to  search  Neutrals  on  the  ocean.  His  commission 
"  was  for  other  objects.  He  did  not  approach  or  subdue  the 
"  Marianna  Flora,  in  order  to  compel  her  to  submit  to  his 
"  search,  but  with  other  motives.  He  took  possession  of  her, 
"  not  because  she  resisted  the  Right  of  Search,  but  because 
"  she  attacked  him  in  a  hostile  manner,  without  any  reason- 
"  able  cause  or  provocation. 

"  Doubtless,  the  obligation  of  Treaties  is  to  be  observed 
"  with  entire  good  faith  and  scrupulous  care.  But,  stipu- 
"  lations  in  Treaties  having  sole  reference  to  the  exercise  of 
"  the  Rights  of  Belligerents  in  time  of  war,  cannot,  upon  any 
"  reasonable  principles  of  construction,  be  applied  to  govern 
"  cases  exclusively  of  another  nature,  and  belonging  to  a 
*'  state  of  peace.  Another  consideration,  quite  sufficient  to 
"  establish  that  such  stipulations  cannot  be  applied  in  aid  of 
"  the  present  case,  is,  that  whatever  may  be  our  duties  to 
"  other  nations,  we  have  no  such  Treaty  subsisting  with 
"  Portugal.  It  will  scarcely  be  pretended  that  we  are 
"  bound  to  Portugal  by  stipulations,  to  which  she  is  no 
"  party,  and  by  which  she  incurs  no  correspondent  obliga- 
"  tion."^ 

"  Upon  the  whole,  we  are  of  opinion,  that  the  conduct 
"  of  Lieutenant  Stockton,  in  approaching,  and  ultimately 
"  in  subduing  the  Marianna  Flora,  was  entirely  justifiable. 
"  The  first  wrong  was  done  by  her,  and  his  own  subsequent 
"  acts  were  a  just  defence  and  vindication  of  the  rights  and 
"  honour  of  his  country  (m),  in  any  Court  of  International 
"  Justice  "  {n). 

In  the  foregoing  sentences  the  language  of  the   North 


(m)  The  Marianna  Flora,  11  Wheaton^s  (Amer.)  Rep.  pp.  48-50. 
{n)  The  Eleanor,  2  Wkcaton's  {Amer.)  Rep.  p.  258. 
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American  Prize  Courts  has  been  adopted.  It  is  in  perfect 
harmony  with  the  doctrine  of  the  British  Courts  of  Inter- 
national Law : — "  The  right  (Lord  Stowell  observes)  of 
"  visiting  and  searching  merchant  ships,  upon  the  high 
"  seas,  whatever  be  the  ships,  whatever  be  the  cargoes, 
"  whatever  be  the  destinations,  is  an  incontestable  right  of 
"  the  lawfully  commissioned  cruisers  of  a  belligerent  na- 
"  tion — be  the  ships,  the  cargoes,  and  the  destinations  what 
"  they  may — because,  till  they  are  visited  and  searched, 
"  it  does  not  appear  what  the  ships,  or  the  cargoes,  or  the 
"  destinations  are ;  and  it  is  for  the  purpose  of  ascertaining 
"  these  points  that  the  necessity  of  this  Right  of  Visitation 
"  and  Search  exists.  This  right  is  so  clear  in  principle, 
"  that  no  man  can  deny  it  who  admits  the  legality  of  mari- 
"  time  capture ;  because  if  you  are  not  at  liberty  to  ascer- 
"  tain  by  sufficient  inquiry  whether  there  is  property  that 
**  can  legally  be  captured,  it  is  impossible  to  capture.  Even 
"  those  who  contend  that  free  ships  make  free  goods,  must 
"  admit  the  exercise  of  this  right  at  least  for  the  purpose 
"  of  ascertaining  whether  the  ships  are  free  ships  or  not. 
"  The  right  is  as  clear  in  practice  as  in  theory ;  for  practice 
"  is  uniform  and  universal  upon  the  subject.  The  many 
"  European  Treaties  which  refer  to  this  right,  refer  to  it 
"  as  pre-existing,  and  merely  regulate  the  exercise  of  it. 
"  All  writers  upon  the  Law  of  Nations  unanimously  ac- 
"  knowledge  it,  without  the  exception  even  of  Hiibner. 
"  The  right  must  unquestionably  be  exercised  with  as  little 
"  of  personal  harshness  and  of  vexation  in  the  mode  as  pos- 
"  sible  ;  but,  soften  it  as  much  as  you  can,  it  is  still  a  right 
"  of  force,  though  of  lawful  force — something  in  the 
"  nature  of  civil  process  where  force  is  employed,  but  a 
"  lawful  force,  which  cannot  lawfully  be  resisted  "  (o). 

CCCXXXIII.    But  a  very  different  principle  applies  to 
cases  of  wilful  misconduct  on  the  part  of  seizors. 


(o)  The  Maria,  IC.  Bob.  Adm.  Rep.  p.  361. 
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If  a  neutral  ship  be  destroyed  by  a  captor,  either  wan- 
tonly or  under  an  alleged  necessity,  in  which  she  herself  was 
not  directly  involved,  the  captor,  or  his  Government,  is 
responsible  for  the  spoliation.  The  gravest  importance  ot 
such  an  act  to  the  public  service  of  the  captor's  own  State 
will  not  justify  its  commission.  The  Neutral  is  entitled 
to  full  restitution  in  value  (/»).  Severe  damages  ought  to 
be  inflicted  upon  those  captors  who  have  behaved  with 
cruelty  towards  the  captured  crew,  and  also  for  negligence 
in  the  care  of  Prize  property  (<q),  e.g.  for  refusing  to 
receive  such  nautical  assistance  as  would  in  all  probability 
have  prevented  the  happening  of  damages  which  have 
actually  accrued  to  the  ship  (r).  The  captor  who  takes 
his  prize,  without  necessity,  to  an  inconvenient  port  for 
adjudication,  may  be  justly  mulcted  in  demurrage,  costs,  and 
damages,  as  the  exigency  of  the  case  may  require  (5) ;  and 
a  similar  principle  governs  cases  in  which  the  captor  has 
shown  an  unnecessary  delay  in  proceeding  (t).  Captors 
who  have  made  a  justifiable  seizure  may  forfeit  their  title 
by  subsequent  misconduct  {u). 

CCCXXXIV.  Fifthly.  Upon  what  kind  of  property  this 
right  may  be  exercised. 

It  may  be  exercised  upon  the  merchant  or  private  ships 


{p)  The  Felicity,  2  Dodson's  Adm.  Rep.  p.  381. 

{q)  The  Maria  and  the  Vrow  Johanna,  4  G.  Bob.  Adm.  Rep.  p.  348, 

The  Concordia,  2  ih.  p.  102. 

The  St.  Juan  Baptista  and  La  Purissima  Conception,  5  ib.  p.  33. 

The  Eleanor,  2  Wheaton's  (Amer.)  Rep.  p.  359. 

(r)  Die  Fire  Darner^  5  C.  Robinsonh  Adm.  Rep.  p.  357. 

The  St.  Juan  Baptista  and  La  Purissima  Conception,  ib.  p.  33. 

Ber  Mohr,  4  ib.  p.  314. 

(s)  The  A7ma,  5  ib.  p.  385. 

The  Wilhelmsberg,  ib.  p.  143. 

The  Principe  Athcelante,  Edwards'  Adm.  Rep.  p.  70. 

The  Catherina  Elizabeth,  1  Acton's  Adm.  Rep.  p.  309. 

(t)  The  Eliza,  ib.  p.  336. 

The  Zee  Star,  4  C.  Rob.  Adm.  Rep.  p.  71. 

(u)  The  Speculation,  2  C.  Robinson's  Adm.  Rep.  p.  29(j. 
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of  all  Neutral  States,  but  not  upon  their  ships  of  war  or 
public  vessels. 

A  universal  and  long-established  usac/e  of  nations,  grow- 
ing, perhaps,  originally  out  of  comity,  but  long  ago  trans- 
planted into  the  domain  of  right  (x),  exempts  all  such  vessels 
from  the  bellio^erent  riorht  of  Visit  and  Search.  The  same 
usage  would  no  doubt,  upon  the  other  element,  exempt  all 
military  equipage,  and  all  such  as  belonged  to  the  executive  of 
a  State,  from  detention  and  spoliation  by  belligerent  armies. 

CCCXXXV.  A  question  has  arisen  in  time  of  war,  often 
rife  with  international  quarrels  of  the  bitterest  kind,  viz.,  as 
to  the  right  of  a  Belligerent  to  search  all  vessels,  public 
and  private,  suspected  of  harbouring  deserters  from  the  navy 
and  army  of  the  Belligerent. 

The  Government  of  the  United  States  of  North  America 
admits  the  Right  of  Visitation  and  Search  by  belligerent 
men-of-war  of  their  private  merchant  vessels,  for  enemy's 
property,  articles  contraband  of  war,  or  men  in  the  land  or 
naval  service  of  the  enemy ;  but  it  does  not  understand  the 
Law  of  Nations  to  authorise,  and  does  not  admit  the  Kight 
of  Search  for  subjects  or  seamen.  England,  on  the  other 
hand,  has  asserted  the  right  to  look  for  her  subjects  on  the 
high  seas,  into  whatever  service  they  may  embark.  The 
claim  of  England  to  the  Right  of  Search,  on  the  high  seas, 
of  neutral  vessels,  for  deserters  and  other  persons  liable  to 
military  and  naval  service,  has  been  a  question  of  animated 
discussion  between  her  and  the  United  States  of  North 
America.  It  was  one  principal  cause  of  the  war  of  1812 
between  these  States,  and  remains  theoretically  unsettled  to 
this  day.  In  the  discussions  in  1842,  between  Lord  Ash- 
burton  and  Mr.  Webster,  relative  to  the  boundary  line  of 
the  State  of  Maine,  the  American  Minister  incidentally 
discussed  the  subject  (y) ;  but  no  conclusion  was  arrived  at. 


(x)  Vide  ante,  vol.  i.  §§  xvi.  cxl.  cxli. 
{y)  Kenfs  Comm.  vol.  i.  p.  157  (note). 
A71   Inquiry  into    the    Validity  of  the  British  Claim  to  a  Rigid  of 
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It  appears  to  me,  however,  that  this  claim  must  now,  all 
things  considered,  be  pronounced  untenable,  and  that  the 
doctrine  of  International  Law,  as  now  understood,  is  that  one 
State  has  not  a  right  to  take  even  its  own  subject  out  of  a 
merchant  ship,  on  the  high  seas,  belonging  to  another  State, 
with  whom  it  is  at  peace  (z). 

This  position  is  strengthened  by  the  fact  that,  since  1858, 
England  has  abandoned  the  claim,  which  rested  on  high 
American  as  well  as  British  authority,  to  stop,  visit,  or 
search,  in  time  of  peace,  the  vessel  of  any  Foreign  State, 
however  strongly  suspected,  or  even  known,  to  bear  the 
infamous  cargo  of  slaves  on  board,  unless,  of  course,  she  is, 
by  treaty  with  that  Foreign   State,  authorised  so  to  do  (a), 

CCCXXXVI.  Sixthly,  what  are  the  consequences  which 
flov/  from  a  resistance,  on  the  part  of  the  Neutral,  to  the 
exercise  of  this  belligerent  right?  This  resistance  may  be 
exercised  (1)  either  by  the  ship  herself,  or  (2)  by  an  armed 
vessel  or  vessels  accompanying  her  by  way  of  escort  or 
convoT/. 

CCCXXXVII.  It  is  admirably  said  by  Lord  Stowell, 
that  it  is  a  wild  conceit,  that  wherever  force  is  used,  it  may 
be  lawfully  resisted :  a  lawful  force  cannot  lawfully  be 
resisted.  The  only  case  where  it  can  be  so  is  in  the  state 
of  war  and  conflict  between  two  countries,  where  one  party 
has  a  perfect  right  to  attack  by  force,  and  the  other  has  an 
equally  perfect  right  to  repel  by  force ;  but  in  the  relative 
situation  of  two  countries  at  peace  with  each  other,  no  such 
conflicting  rights  can  possibly  co-exist  (^). 

It  is  upon  these  principles  that  International  Law  univer- 
sally, by  its  accredited  voice,  inflicts  the  penalty  of  confisca- 


Vidtation  and  Search  of  American  Vessels  suspected  to  he  engaged  in  the 
African  Slave  Trade,  by  Mr.  Wheaton.     London,  1842. 

Websterh  Works,  vol.  v.  p.  142,  vol.  vi.  p.  329,  cited  by  Mr.  Law- 
rence in  his  edition  of  Wheaton^s  Elem.  note  to  p.  188. 

(z)  See  Dana's  note  to  Wheaton,  pp.  175-6. 

(a)  Dana's  Wheaton,  p.  213  (note). 

(6)  The  Maria,  1  G.  Robinson's  Ad^-   Rep.  p.  36. 
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tion  upon  the  neutral  merchantman  or  private  vessel  which 
resists  the  Belligerent's  Right  of  Search. 

CCCXXXVIII.  It  remains  to  be  considered  whether  the 
fact  that  the  private  is  accompanied,  or,  according  to  the 
usual  phrase,  convoyed  by  a  public  vessel,  makes  any,  and, 
if  any,  what  difference  in  the  application  of  this  principle. 

Upon  this  subject  I  will  use  the  language  of  Lord 
Stowell,  in  one  of  his  most  careful  and  best  reasoned  judg- 
ments : — 

"  That  the  penalty  for  the  violent  contravention  of  this 
"  right  is  the  confiscation  of  the  property  so  withheld  from 
"  Visitation  and  Search.  For  the  proof  of  this  I  need  only 
"  refer  to  Yattel,  one  of  the  most  correct  and  certainly  not 
"  the  least  indulgent  of  modern  professors  of  public  law.  In 
"  Book  III.  c.  7.  sect.  114,  he  expresses  himself  thus:  '  On 
"  *  ne  peut  empecher  le  transport  des  effets  de  contrebande, 
"  *  si  Ton  ne  visite  pas  les  vaisseaux  neutres  que  Ton  ren- 
" '  contre  en  mer.  On  est  done  en  droit  de  les  visiter. 
"  ^  Quelques  nations  puissantes  ont  refuse  en  difiPerents  temps 
"  '  de  se  soumettre  a  cette  visite ;  aujourd'hui  un  vaisseau 
*' '  neutre,  qui  refuseroit  de  souffrir  la  visite^  se  feroit  con- 
"  'damner  par  cela  seul,  comme  Slant  de  bonne  prise.''  Vattel 
''  is  here  to  be  considered  not  as  a  lawyer  merely  delivering 
"  an  opinion,  but  as  a  witness  asserting  the  fact — the  fact 
"  that  such  is  the  existing  practice  of  modern  Europe. 
"  And  to  be  sure,  the  only  marvel  in  the  case  is,  that  he 
"  should  mention  it  as  a  law  merely  modern,  when  it  is 
"  remembered  that  it  is  a  principle,  not  only  of  the  Civil 
"  Law  (on  which  great  part  of  the  Law  of  Nations  is 
"  founded),  but  of  the  private  jurisprudence  of  most  coun- 
"  tries  in  Europe, — that  a  contumacious  refusal  to  submit 
"  to  fair  inquiry  infers  all  the  penalties  of  convicted  guilt. 
*'  Conformably  to  this  principle  we  find  in  the  celebrated 
"French  Ordinance  of  1681,  now  in  force.  Article  12, 
** '  That  every  vessel  shall  he  good  prize  in  case  of  resistance 
"  '  and  combat ; '  and  Valin,  in  his  smaller  Commentary, 
"p.  81,  says  expressly,  that  although  the  expression  is  in 
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'*  the  conjunctive,  yet  that  the  resistance  alone  is  sufficient  (^c). 
"He  refers  to  the  Spanish  Ordinance,  1718,  evidently 
"  copied  from  it,  in  which  it  is  expressed  in  the  disjunctive, 
"  '  in  case  of  resistance  or  combatJ  And  recent  instances 
"  are  at  hand  and  within  view,  in  which  it  appears  that 
"  Spain  continues  to  act  upon  this  principle.  The  first 
^'  time  in  which  it  occurs  to  my  notice  on  the  inquiries  I 
"  have  been  able  to  make  in  the  institutes  of  our  own 
"  country  respecting  matters  of  this  nature,  excepting  what 
*'  occurs  in  the  Black  Book  of  the  Admiralty  (d),  is  in 
"the  Order  of  Council,  1664,  Article  12  {e\  which  directs. 


(c)  "  In  some  of  the  Treaties  of  France^  this  article  is  expressly  in- 
serted in  the  disjunctive.  Treaty  between  France  and  the  Duchy  of 
MecJdenburg,  art.  18,  an.  1779.  De  Martens''  Tr.  vol.  ii.  p.  40,  also 
between  France  and  Hamburgh,  an.  1769." 

(d)  "  B.  7.  Item  se  aucune  nef  ou  vessel  de  la  ditte  flotte  a  congie 
et  pouvoir  de  I'admiral  de  passer  hors  de  la  flotte  entour  aucun  mes- 
sage ou  autre  besongne,  s'ilz  encontrent  ou  trouvent  aucuns  vesseaulx 
estranges  sur  la  mer  ou  en  ports  des  ennemys,  adonques  ceulx  de 
nostre  flotte  doivent  demander  des  maistres  et  gouverneurs  de  telz 
vesseaulx  estrangers  dont  ilz  sont  et  eulx  bien  examiner  de  leur  charge 
ensemblement  avecques  leurs  muniments  et  endentures,  et  s'il  est 
trouve  aucune  chose  de  suspicion  en  telz  vesseaulx  que  les  biens  sont 
aux  ennemys,  qui  sont  trouvez  dedens  les  dits  vesseaulx  avec  leurs 
maistres  et  gouverneurs  ensemblement  avecques  les  biens  dedens  icelle 
estants  sauvement  seront  amenees  devant  I'admiral,  et  illecques  s'il 
est  trouve  qu'ilz  sont  loyaulx  marchants  et  amys  sans  suspicion  de 
colerer,  les  biens  seront  a  eulx  redelivrees  sans  eulx  rien  dommager, 
autrement  seront  pris  avec  leurs  biens  et  raensonnez  comme  la  loy  de 
mer  veult  et  demande. 

"  B.  8.  Se  aucunes  de  noz  nefs  ou  vesseaulx  encontrent  sur  la  mer 
ou  en  ports  aucuns  autres  vesseaulx,  qui  facent  rebelletees  ou  defense 
encontre  ceulx  de  noz  nefs  ou  vesseaulx,  adoncques  bien  lise  a  noz 
gents  les  autres  comme  ennemys  assaillir  et  par  forte  mayn  les  prendre 
et  amener  entierement,  comme  ilz  les  ont  gaignez,  devant  I'admiral 
sans  eulx  piller  ou  endommager,  illecques  de  prendre  ce  que  loy  et 
coustume  de  mer  veult  et  demande,"  &c. 

(e)  ' '  During  the  struggle  for  naval  superiority,  which  took  place 
between  the  maritime  states  of  Europe,  about  the  middle  of  the  seven- 
teenth century,  the  pretension  of  resisting  search  by  the  protection  of 
convoy  was  put  forward  with  much  caution,  and  apparently  for  the 
first  time,  by  Christina,  queen  of  Sweden,  Aug.  16,  1053.     Art.   4th, 

VOL.    III.  N  N 
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"  *  That  when  any  ship,  met  withal  by  the  Royal  Navy  or 
"  '  other  ship  commissionated,  shall  fight  or  make  resistance, 


'  They  shall  in  all  possible  ways  decline  that  they,  or  any  of  those  that 
belong  to  them,  be  searched.  For  seeing  they  are  only  sent  to  prevent 
all  inconvenience  and  clandestine  dealings,  it  is  expected  that  they  may 
be  believed,  and  suffered  to  pass  and  proceed  on  their  course  unmolested, 
with  all  such  things  as  are  under  their  care.' — It  was  restrained  to 
neutral  ports. — Art.  6th,  '  And  more  especially,  for  certain  reasons,  it 
is  our  command,  that  our  own  men-of-war  do  chiefly,  and  in  the 
beginning,  steer  their  course  to  such  ports  as  are  neutral  in  the  English 
and  Dutch  war,  till  we -give  any  farther  directions  on  that  account. 
However,  without  any  hindrance  to  our  own  subjects,  that  intend  to 
carry  on  their  own  free  trade  to  England  and  Holland  without  con- 
voy.'— Thurloe^s  State  Fapers,  vol.  i.  p.  424. 

"In  1655  it  was  taken  up  by  Holland  :  '  They  have  a  design  to 
hinder  the  Protector  all  visitation  and  search  ;  and  this  by  very  strong 
and  sufficient  convoy  ;  and  by  this  means  they  will  draw  all  trade  to 
themselves  and  their  ships.' — Ibid.  vol.  iv.  p.  203. 

"  In  May,  1656,  there  happened  an  actual  rencounter  on  this  subject 
between  a  fleet  of  merchantmen  from  Cadiz  (Spain  being  then  at  war 
with  England),  under  the  convoy  of  de  Ruy ter,  with  seven  men  of  war, 
and  the  commodore  of  some  English  frigates.  '  Antwerp, — We  have 
certain  news  of  the  arrival  of  de  Ruyter  in  Zealand  from  Cadiz, 
from  whence  he  brought  stores  of  plate,  mostly  belonging  to  merchants 
of  this  city  ;  he  was  met  withal  at  sea  by  some  English  frigates,  but 
finding  themselves  too  weak  they  let  him  go.' — Ibid.  vol.  iv.  p.  740. 
See  also  the  particular  account  of  what  passed,  given  by  a  Dutch  officer 
to  the  States-General  :  '  That  upon  de  Ruyter  declaring  that  there  was 
not  any  thing  on  board  belonging  to  the  king  of  Spain,  they  parted.' 
Ibid.  vol.  iv.  p.  730.  It  appears,  however,  that  the  arrival  occasioned 
great  triumph  in  Holland  and  Flanders,  and  that  the  fleet  was  deeply 
laden  with  silver  for  the  king  of  Spain,  and  the  service  of  his  armies  in 
Flanders.  '  De  Ruyter  brought  in  his  own  ship,  and  others  in  his 
fleet,  the  sum  of  20,000,000  (perhaps  rials)  of  gold  and  silver,  the 
greatest  part  for  the  king  of  Spain's  use  and  the  merchants  of  Brabant 
and  Flanders.'— 16 id  vol.  iv.  pp.  732,  748.  The  12th  article  of  the 
Eng.  Ord.  of  1664  might  perhaps  be  pointed  against  these  pre- 
tensions. 

"In  another  letter  in  the  same  collection,  21st  Sept.  1657,  from 
Nieuport,  the  Dutch  ambassador  in  England, — we  find  the  subject  of 
convoy  was  strongly  pressed  at  that  time,  and  resisted  on  the  part  of 
this  country  :  '  respecting  secret  articles,  concerning  the  visitation  of 
ships  which  are  convoyed  under  the  flag  of  the  state.  I  acquainted 
their  Lordships,  that  of  old  all  kings  and  states  had  made  a  difference 
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"  ^  the  said  ship  and  goods  shall  be  adjudged  lawful  prize.' — 
"  A  similar  article  occurs  in  the  Proclamation  of  1672.     I 


between  particular  ships  sailing  upon  their  risques  and  adventures 
and  between  ships  of  the  state  and  those  which  pass  the  sea 
under  their  flag  and  protection.  That  their  high  and  mighty  lords 
were  of  an  opinion  that  it  does  strengthen  the  security  of  this  state, 
that  the  ships  of  the  state  and  officers  should  be  responsible,  as  it 
were,  for  the  ships  sailing  under  their  convoy  ;  and  that  which  I  had 
proposed  in  my  last  memorandum  concerning  the  same  on  behalf  of 
their  high  and  mighty  lords  was  no  new  thing,  but  that  plan  had  been 
most  commonly  proposed  on  all  the  treaties  since  the  year  1581,  in 
that  manner  that  without  regulating  the  same  according  to  the  said 
articles,  the  troubles  at  sea,  whereof  I  had  so  often  complained,  could 
not  be  removed  and  prevented,  and  I  alleged  several  examples.  Upon 
which  now  one  then  the  other  of  the  said  three  lords*  replied,  and 
did  very  much  insist,  that  it  could  not  consist  with  their  security  ; 
that  they  could  not  nor  ought  to  trust  so  much  to  particular  captains 
at  sea  ;  that  it  would  be  an  introduction  and  encouragement  to  dis- 
aflfected  persons  to  assist  the  enemy,  and  urged  especially  that  in  no 
former  treaties  any  such  articles  were  found,  and  that  their  high  and 
mighty  lords  had  no  reason  to  desire  now  any  such  novelty.  I 
said  that  the  practice  on  this  side  in  regard  of  searching  and  visiting 
ships  without  difference  was  a  new  thing,  and  that  the  inhabitants 
of  the  United  Netherlands,  feeling  the  trouble  and  inconveniency 
of  it,  had  reason  to  insist  that  it  may  be  rectified  by  a  good  regula- 
tion.'— Vol.  vi.  p.  511.  See  also,  for  the  former  conference,  vol.  v. 
p.  663. 

"  It  appears  that  so  many  objections  had  arisen  on  the  treaty  pro- 
posed on  the  part  of  Holland,  that  it  w\as  found  necessary  to  form  an 
entirely  new  project. — Vol.  v.  pp.  523,  558. 

"  In  a  subsequent  letter  from  the  Hague,  30th  Nov.  1657,  it  appears 
that  the  treaty  broke  off  on  this  difference  :  '  Le  Sieur  Nieuport  n'est 
pas  encore  ici  arrive,  mais  il  escrit  aussi  d'avoir  prins  son  conge.  II  est 
fort  croyable  qu'il  ne  sera  guere  content  d'avoir  faille  a  achever  le 
traite  de  la  marine  ;  neanmoins,  je  m'imagine  que  la  HoUande  k 
present  ne  seroit  pas  fort  marry  de  ne  I'avoir  pas  acheve,  pour  ne  se 
pas  oster  la  liberte  de  visiter  des  memes  en  cette  guerre  contre  Por- 
tugal.'— Thurloe's  St.  Pap.  vol.  vi.  p.  622. 

"  On  the  subject  of  search  generally,  without  a7iy  expressed  reference 
to  convoy,  there  is  this  letter  from  Cromwell  to  General  Montagu  : 
*  The  secretary  hath  communicated  to  us  your  letter  of  the  28th,  by^ 
which  you  acquaint  him  with  the  directions  you  have  given  for  the 

*  Thurloe,  Wolsely,  Jones. 

N   N   2 
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^'  am  aware,  that  in  those  orders  and  proclamations  are  to  be 
"  found  some  articles  not  very  consistent  with  the  Law  of 
*'  Nations  as  understood  now,  or  indeed  at  that  time ;  for 
^^  they  are  expressly  censured  by  Lord  Clarendon  (/).  But 
"  the  article  I  refer  to  is  not  of  those  he  reprehends ;  and  it 
"  is  observable  that  Sir  Robert  Wiseman,  then  the  King's 
"  Advocate  General,  who  reported  upon  the  articles  in 
"  1673,  and  expresses  a  disapprobation  of  some  of  them  as 
"  harsh  and  novel,  does  not  mark  this  article  with  any 
^'  observation  of  censure.  I  am  therefore  warranted  in  say- 
*^  ing  that  it  was  the  rule,  and  the  undisputed  rule,  of  the 
"  British  Admiralty.  I  will  not  say  that  that  rule  may  not 
*'  have  been  broken  in  upon  in  some  instances  by  considera- 
"  tions  of  comity  or  of  policy,  by  which  it  may  be  fit  that 
"  the  administration  of  this  species  of  Law  should  be  tem- 
"  pered  in  the  hands  of  those  tribunals  which  have  a  right 
"  to  entertain  and  apply  them ;  for  no  man  can  deny  that  a 
"  state  may  recede  from  its  extreme  rights,  and  that  its 
'^  supreme  councils  are  authorised  to  determine  in  what 
"  cases  it  may  be  fit  to  do  so,  the  particular  captor  having 
"  in  no  case  any  other  right  and  title  than  what  the  State 
"  itself  would  possess  under  the  same  facts  of  capture.  But 
"  I  stand  with  confidence  upon  all  fair  principles  of  reason, — 
"  upon  the  distinct  authority  of  Vattel, — upon  the  Insti- 
"  tutes  of  other  great  maritime  countries,  as  well  as  those  of 
"  our  own  country, — when  I  venture  to  lay  it  down,  that  by 
"  the  Law  of  Nations,  as  now  understood,  a  deliberate  and 
*'  continued  resistance  to   Search,  on   the  part  of  a  neutral 


searching  of  a  Flushing  and  other  Dutch  ships,  which  (as  you  are  in- 
formed) have  bullion  and  other  goods  aboard  them  belonging  to  the 
Spaniard,  the  declared  enemy  of  this  state.  There  is  no  question  to 
be  made  but  what  you  have  directed  therein  is  agreeable  both  to  the 
laws  of  nations  and  the  particular  treaties  which  are  between  this 
commonwealth  and  the  United  Provinces,  and  therefore  we  desire  you 
to  continue  the  said  direction,  and  to  require  the  captains  to  be  careful 
in  doing  their  duty  therein.— Hampton  Court,  30th  Augiist,  1G57.'  " 
(/)  Lord  Clarendon's  Life,  p.  242. 
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"  vessel  to  a  lawful  cruiser,  is  followed  by  the  legal  con- 
"  sequence  of  confiscation  "  {g). 

This  judgment  was  pronounced  in  a  case  where  a  vessel 
was  sailing  under  convoy  of  an  armed  vessel  for  the  pur- 
pose of  resisting  visitation  and  search  ;  and  Lord  Stowell 
seems  to  have  made  no  distinction  between  such  a  resistance 
and  any  other  form  of  resistance  to  this  right. 

CCCXXXIX.  It  should,  however,  be  stated  that  this 
penalty  of  confiscation  for  resistance  to  Visitation  and 
Search  cannot  be  inflicted  in  cases  where  the  neutral  vessel 
had  no  reasonable  grounds  to  be  satisfied  of  the  existence 
of  the  war — for  it  is  this  existence  which  founds  the  duties 
of  Neutrality  {h\ 

Nor  will  the  forcible  resistance  of  the  master  of  an  enemy 
merchant  vessel  enure  to  the  condemnation  of  neutral  pro- 
perty laden  on  board  of  it.  The  attempt  of  the  enemy 
master  to  save  or  rescue  his  vessel  from  the  captor  is  the 
hostile  act  of  a  hostile  person,  and  a  perfectly  legitimate 
attempt  (i), 

CCCXL.  On  the  other  hand,  if  a  neutral  master  attempt 
a  rescue,  or  to  withdraw  himself  from  Search,  he  is  guilty 
of  a  breach  of  duty  ;  and  if  he  eflfect  this  breach  by  a 
recurrence  to  force,  the  penal  consequence  will  reach  the 
property  of  his  owner,  and  the  whole  property  entrusted 
to  his  care.  In  such  a  case  ship  and  cargo  will  be  con- 
demned {k), 

CCCXLI.  What  if  a  Neutral  put  his  property  on  board 
an  armed  ship,  which  he  must  presume  will  be  defended 
against  the  enemy  ? 

According  to  the  opinion  both  of  Stowell  and  Story — a 
Neutral  who  so  acts  betrays  an  intention  to  resist  Visitation 
and  Search,  which  he  could  not  do  by  putting  his  property 


{g)  The  Maria,  1  C.  Bohinson's  Adm.  Eep.  pp.  363-9. 
(h)  The  St.  Juan  Baptista,  5  C.  Bohitison's  Adm.  Bep.  p.  33. 
(i)  The  Catharina  Elizabeth,  5  G.  Bob.  Adm.  Bep.  p,  232. 
(k)  The  FranUin,  2  Acton's  Bep.  p.  106. 
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on  board  a  merchantman — and  so  far  he  adheres  to  the 
Belligerent — he  withdraws  himself  from  the  protection  of 
Neutrality,  and  adopts  another  mode  of  defence  :  he  relies 
on  an  enemy's  force  for  protection,  and  he  must  for  the  time 
be  considered  as  an  enemy  (/). 

"  If,"  says  Mr.  Justice  Story,  "  for  a  moment  it  could  be 
"  admitted  that  a  Neutral  might  lawfully  ship  goods  in  a 
"  non- armed  ship  of  an  enemy,  or  might  charter  such  a 
"  ship,  and  navigate  her  with  a  neutral  crew,  these  admis- 
*'  sions  would  fall  far  short  of  succouring  the  claimant. 
"  He  must  successfully  contend  for  broader  doctrines,  for 
"  doctrines  which  in  my  humble  judgment  are  of  infinitely 
"  more  dangerous  tendency  than  any  which  Schlegel  and 
^'  Hiibner,  the  champions  of  Neutrality,  have  yet  advanced 
"  into  the  field  of  maritime  controversy.  I  cannot  bring 
"  my  mind  to  believe  that  a  Neutral  can  charter  an  armed 
"  enemy  ship,  and  victual  and  man  her  with  an  enemy  crew 
"  (for  though  furnished  directly  by  the  owner,  they  are  in 
"  effect  paid  and  supported  by  the  charterer),  with  the 
"  avowed  knowledge  and  necessary  intent  that  she  should 
"  resist  every  enemy ;  that  he  can  take  on  board  hostile 
"  shipments  on  freight,  commissions,  and  profits ;  that  he 
"  can  stipulate  expressly  for  the  benefit  and  use  of  enemy 
"  convoy,  and  navigate  during  the  voyage  under  its  guns 
"  and  protection ;  that  he  can  be  the  entire  projector  and 
"  conductor  of  the  voyage,  and  co-operate  in  all  the  plans 
"  of  the  owner  to  render  resistance  to  Search  secure  and 
"  effectual ;  and  that  yet,  notwithstanding  all  this  conduct, 
"  by  the  Law  of  Nations  he  may  shelter  his  property  from 
"  confiscation,  and  claim  the  privileges  of  an  inoffensive 
"  Neutral.  On  the  contrary,  it  seems  to  me  that  such 
"  conduct  is  utterly  irreconcilable  with  the  good  faith  of  a 
"friend,  and  unites  all  the  qualities  of  a  most  odious 
"  hostility.     It  wears  the   habiliments  of  Neutrality  only 


(l)  The  Fanny,  1  Dodson's  Adm.  Be/p.  p.  443. 
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"when  the  sword  and  the  armour  of  an  enemy  become 
"  useless  for  defence.  If  it  be,  as  it  undoubtedly  is,  a 
"  violation  of  Neutrality  to  engage  in  the  transport-service 
"  of  the  enemy,  or  to  carry  his  despatches  even  on  a  neutral 
"  voyage,  how  much  more  so  must  it  be  to  enlist  all  our 
"  own  interests  in  his  service,  and  hire  his  arms  and  his 
"  crew  in  order  to  prevent  the  exercise  of  those  rights 
"  which,  as  Neutrals,  we  are  bound  to  submit  to.  The 
"  doctrine  is  founded  in  most  perfect  justice,  that  those  who 
"  adhere  to  an  enemy  connection  shall  share  the  fate  of  the 
"  enemy  "  (m). 

It  is  true,  however,  that  the  Court  was  composed  of  four 
Judges,  of  whom  Mr.  Justice  Story  was  one  only,  and  that 
the  other  three  dissented  from  his  opinion,  and,  in  a  subse- 
quent case,  adhered  to  this  dissent  (71). 

So  far,  therefore,  as  the  Prize  Law  of  the  United  States 
of  North  America  is  concerned,  it  is  competent  to  a  Neutral 
to  put  goods  on  board  an  armed  enemy's  ship. 

But  with  respect  to  International  Law,  the  case  is 
different.  Mr.  Justice  Story  adhered  to  his  opinion  (o)  ; 
and  looking  to  his  great  reputation,  it  is  hardly  too  much  to 
say  that  his  agreement  with  such  an  authority  as  Lord 
Stowell  upon  a  question  of  this  kind,  does    constitute  a 


(m)  The  Nereide,  9  CrancWs  (Amer.)  Rep.  p.  454. 

(n)  In  the  case  of  the  Atalanta,  Chief  Justice  Marshall  said  :  '^On 
the  first  question  the  case  does  not  essentially  differ  from  that  of  the 
Nereide.  It  is  unnecessary  to  repeat  the  reasoning  on  which  that  case 
was  decided  ;  the  opinion  then  given  by  the  three  judges  is  retained 
by  them.  The  principle  of  the  Law  of  Nations,  that  the  goods  of  a 
friend  are  safe  in  the  bottom  of  an  enemy,  may  be,  and  probably  will 
be,  changed,  or  so  impaired  as  to  leave  no  object  to  which  it  is  ap- 
plicable ;  but  so  long  as  the  principle  shall  be  acknowledged,  this 
Court  must  reject  constructions  which  render  it  totally  inoperative." — 
3  Wheatoii/s  (Amer.)  Rep.  p.  415. 

(o)  "I  have  been  latterly  engaged  in  drawing  up  my  dissenting 
opinion  in  the  case  of  '  The  Nereide '  (9  GrancWs  Reports,  p.  449).  I 
have  now  completed  it  ;  and  never  in  my  whole  life  was  I  more  entirely 
satisfied  that  the  Court  were  wrong  in  their  judgment." — Life  of  Story y 
vol.  i.  p.  256. 
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balance  in  favour  of  the  proposition  which  these  great 
jurists  have  deliberately  sanctioned  in  most  elaborate  judg- 
ments. 

CCCXLII.  Seventhly.  We  have  to  notice  some  of  the 
principal  Treaties  which  have  affirmed,  modified,  or  taken 
away,  between  the  contracting  parties,  this  Right. 

The  leading  Treaty  (/?)  which  affirms  and  incorporates 
the  Common  Law  of  Nations  upon  the  subject,  is  the 
famous  Treaty  of  the  Pyrenees  between  France  and  Spain. 
By  the  17th  article  of  this  Treaty  it  is  stipulated  as 
follows  : — 

"  Les  navires  d'Espagne,  pour  eviter  tout  desordre,  n'ap- 
"  procheront  pas  de  plus  pres  les  Fran9ais  que  de  la  portee 
'•  du  canon,  et  pourront  envoyer  leur  petite  barque  ou 
"  chaloupe  a  bord  des  navires  Fran9ais,  et  faire  entrer 
"  dedans  deux  ou  trois  hommes  seulement,  a  qui  seront 
"  montres  les  passeports  par  le  maitre  du  navire  Fran9ais, 
"  par  lesquels  il  puisse  apparoir,  non-seulement  de  la 
"  charge,  mais  aussi  du  lieu  de  sa  demeure  et  residence,  et 
"  du  nom  tant  du  maitre  ou  patron  que  du  navire  meme, 
"  afin  que,  par  ces  deux  moyens,  on  puisse  connaitre  s'il 
*^  porte  des  marchandises  de  contrebande,  et  qu'il  apparaisse 
"  suffisamment  tant  de  la  qualite  dudit  navire  que  de  son 
"  maitre  ou  patron  ;  auxquels  passeports  et  lettres  de  mer, 
"  ce  decret  donnera  entiere  foi  et  creance  ''  {q). 

CCCXLIII.  The  matter  of  Convoy  was  made  the 
subject  both  of  the   Treaty  of  the  Armed  Neutrality  of 

1800,  and  of  the  Treaty  between  England  and  Russia  in 

1801.  The  provisions  respecting  each  appear  in  the  follow- 
ing parallel  columns :  — 


{p)  It  is  to  be  remarked  that  all  treaties  which  have  been  concerned 
with  this  subject  have  admitted  the  exercise  of  this  right  in  time  of 
war. — De  Hautefeuille,  t.  3.  p.  450. 

Heffter,  169. 

(q)  Dmnont,  Corps  Diplom.  t.  vi.  2  part,  p.  264. 
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1800. 
"Art.  V.  That  the  declaration 
of  the  officer  who  shall  command 
the  ship  of  war,  or  ships  of  war,  of 
the  king  or  emperor,  which  shall 
be  convoying  one  or  more   mer- 
chant ships,  that  the  convoy  has 
no  contraband   goods   on   board, 
shall   be   sufficient,  and  that   no 
search  of  his  ship,  or  the   other 
ships  of  the  convoy,  shall  be  per- 
mitted ;  and  the  better  to  ensure 
respect  to  those  principles,  and  the 
stipulations  founded  upon  them, 
which  their  disinterested   wishes 
to  preserve  the  prescriptible  rights 
of  neutral  nations  have  suggested, 
the  high  contracting   parties,    to 
prove  their  sincerity  and  justice, 
will  give  the  strictest   orders   to 
their    captains,   as  well   of   their 
ships  of  war  as  of  their  merchant 
ships,    to  load  no  part  of  their 
ships,  or  secretly  to  have  on  board 
any  articles  which,  by  virtue  of 
the  present  convention,  may  be 
considered  as  contraband ;  and  for 
the  more  completely  carrying  into 
execution  this  command,  they  will 
respectively  take    care    to    give 
directions    to    their     Courts     of 
Admiralty  to  publish  it  whenever 
they   shall    think   it    necessary ; 
and   to  this  end   the  regulation 
which  shall  contain  this  prohibi- 
tion, under  the  several  penalties, 
shall  be  printed  at  the  end  of  the 
present  Act,    that  no   one   may 
plead  ignorance  (r). 


1801. 

"  Art.  IV.  The  two  high  con- 
tracting parties,  wishing  also  to 
prevent  all  subject  of  dissention 
in  future,  by  limiting  the  right  of 
search  of  merchant  ships  going 
under  convoy  to  those  cases  only 
in  which  the  belligerent  power 
might  experience  a  real  prejudice 
by  the  abuse  of  the  neutral  flag, 
have  agreed  : — 

"  1.  That  the  right  of  searching 
merchant  ships  belonging  to  the 
subjects  of  one  of  the  contracting 
powers,  and  navigating  under  con- 
voy of  a  ship  of  war  of  the  same 
power,  shall  only  be  exercised  by 
ships  of  war  of  the  belligerent 
party,  and  shall  never  extend  to 
letters  of  marque,  privateers,  or 
other  vessels,  which  do  not  belong 
to  the  royal  or  imperial  fleet  of 
their  majesties,  but  which  their 
subjects  shall  have  fitted  out  for 
war. 

"2.  That  the  proprietors  of  all 
merchant  ships  belonging  to  the 
subjects  of  one  of  the  contracting 
sovereigns,  which  shall  be  destined 
to  sail  under  convoy  of  a  ship  of 
war,  shall  be  required,  before  they 
receive  their  sailing  orders,  to  pro- 
duce to  the  commander  of  the  con- 
voy their  passports  and  certifi- 
cates, or  sea  letters,  in  the  form 
annexed  to  the  present  treaty. 

"3.  That  when  such  ship  of 
war,  having  under  convoy  mer- 
chant ships,  shall  be  met  with  by 
a  ship  or  ships  of  war  of  the  other 
contracting  party,  who  shall  then 


(r)  See  Appendix  to  Speech  of  Lord  Grenville  in  the  House  of  Lordsj 
Nov.  13,  1801  (pub.  1802). 
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1801. 

"be  in  a  state  of  war,  in  order  to 
avoid  all  disorder,  they  shall  keep 
out  of  cannon-shot,  unless  the 
state  of  the  sea,  or  the  place  of 
meeting,  render  a  nearer  ap- 
proach necessary  ;  and  the  com- 
mander of  the  ship  of  the  belli- 
gerent power  shall  send  a  boat 
on  board  the  convoy,  where  they 
shall  proceed  reciprocally  to  the 
verification  of  the  papers  and  cer- 
tificates that  are  to  prove,  on  one 
part,  that  the  ship  of  war  is  autho- 
rised to  take  under  its  escort 
such  or  such  merchant  ships  of 
its  nation,  laden  with  such  a 
cargo  and  for  such  a  port ;  on  the 
other  part,  that  the  ship  of  war 
of  the  belligerent  party  belongs 
to  the  royal  or  imperial  fleet  of 
their  majesties. 

"4.  This  verification  made,  no 
search  shall  take  place  if  the 
papers  are  found  in  form,  and  if 
there  exists  no  good  motive  for 
suspicion.  In  the  contrary  case, 
the  commander  of  the  neutral 
ship  of  war  (being  duly  required 
thereto  by  the  commander  of  the 
ship  or  ships  of  war  of  the  belli- 
gerent power)  is  to  bring  to,  and 
detain  his  convoy  during  the  time 
necessary  for  the  search  of  the 
ships  which  compose  it;  and  he 
shall  have  the  faculty  of  naming 
and  delegating  one  or  more  officers 
to  assist  at  the  search  of  the  said 
ships,  which  shall  be  done  in  his 
presence  on  board  each  merchant 
ship,  conjointly  with  one  or  more 
officers  appointed  by  the  comman- 
der of  the  ship  of  the  belligerent 
party. 

"  5.  If  it  happen  that  the  com- 
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1801. 
mander  of  the  ship  or  ships  of  war 
of  the  belligerent  power,  having 
examined  the  papers  found  on 
hoard,  and  having  interrogated 
the  master  and  crew  of  the  ship, 
shall  see  just  and  sufficient  reason 
to  detain  the  merchant  ship,  in 
order  to  proceed  to  an  ulterior 
search,  he  shall  notify  such  inten- 
tion to  the  commander  of  the  con- 
voy, who  shall  have  the  power  to 
order  an  officer  to  remain  on  board 
the  ship  thus  detained,  and  to 
assist  at  the  examination  of  the 
cause  of  her  detention.  The 
merchant  ship  shall  be  carried 
immediately  to  the  nearest  and 
most  convenient  port  belonging 
to  the  belligerent  power,  and  the 
ulterior  search  shall  be  carried 
on  with  all  possible  diligence. 

"  Art.  V.  It  is  in  like  manner 
agreed,  that  if  any  merchant  ship 
thus  convoyed  should  be  detained 
without  just  and  sufficient  cause, 
the  commander  of  the  ship  or 
ships  of  war  of  the  belligerent 
power  shall  not  only  be  bound  to 
make  to  the  owners  of  the  ship 
and  of  the  cargo  a  full  and  perfect 
compensation  for  all  the  losses, 
expenses,  damages,  and  costs  oc- 
casioned by  such  a  detention,  but 
shall,  moreover,  undergo  an  ulte- 
rior punishment  for  every  act  of 
violence  or  other  fault  which  he 
may  have  committed,  according 
as  the  nature  of  the  case  may 
require.  On  the  other  hand,  the 
convoying  ship  shall  not  be  per- 
mitted, under  any  pretext  what- 
soever, to  resist  by  force  the  de- 
tention of  the  merchant  ship  or 
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1801. 
ships  by  the  ship  or  ships  of  war 
of  the  belligerent  power ;  an 
obligation  which  the  commander 
of  a  ship  of  war  with  convoy  is  not 
bound  to  observe  towards  letters 
of  marque  and  privateers  "  (s). 

CCCXLiy.  The  following  Treaties  will  be  found  to  be 
among  the  most  important  of  those  which  relate  to  the  sub- 
ject of  Visitation  and  Search  in  time  of  War : — 

Austria  and  Spain,  1725. 
„■      and  Morocco,  1805. 
„       and  Russia,  1785. 

Columbia  and  The  United  States  of  North  America,  1824. 

„         and  Holland,  1829. 
Denmark  and  The  Two  Sicilies,  1742. 

and  France,  1663  and  1742. 

(confirmed  by  that  of  1842.) 

and  Great  Britain,  1669. 

and  Prussia,  1818. 

and  Russia,  1782  and  1800. 

and  Tripoli,  1752. 

and  Tunis,  1751. 

The  Two  Sicilies  and  Holland,  1753. 

„  and  The  Ottoman  Porte,  1740. 

„  and  Russia,  1787. 

„  and  Sweden,  1742. 

„  and  Tripoli,  1741  and  1816. 

„  and  Tunis,  1816. 

Spain  and  The  United  States,  1795. 
„      and  France,  1659. 
„     and  Holland,  1648  and  1650. 


(s)  See  Appendix  to  Speech  of  Lord  GreuviUc  in  the  House  of  Lords, 
Nov.  13,  1801.     (Pub.  1802.) 
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Spain  and  the  Ottoman  Porte,  1782. 
„     and  Portugal,  1668. 
„     and  Tripoli,  1784. 
„     and  Tunis,  1791. 
The  United  States  and  Central  America  (federation  of), 
1825. 
„  and  France,  1778  and  1800. 

France  and  Great  Britain,  1632,  1677,  1713,  and  1786. 
„       and  Morocco,  1682  and  1767. 
„       and  Mecklenburg-Schwerin,  1779. 
„       and  Holland,  1646,  1662,  1678,  1697,  1713,  and 

1739. 
„      and  The  Ottoman  Porte,  1535. 
„       and  Russia,  1787. 
„       and  Tunis,  1604. 
„       and  Sweden,  1672. 
Great  Britain  and  Holland,  1667. 

„  and  Morocco,  1721,  1750,  1760,  and  1801. 

„  and  Ottoman  Porte,  1675. 

„  and  Portugal,  1642. 

„  and  Russia,  1766,  1797,  and  1801. 

„  and  Sweden,  1664,  1802,  and  1803.    (This 

last  Treaty  authorises  the  exercise  of  a 
right  of  preemption  of  10  per  cent.) 
and  Tripoli,  1662,  1716,  and  1751. 
and  Tunis,  1662,  1686,  and  1751. 
Holland  and  Morocco,  1683  and  1782. 
„       and  Sweden,  1781. 
„        and  Tripoli,  1703  and  1728. 
„       and  Tunis,  1662,  1704,  1708,  and  1713  (t). 


(t)  De  Martens  et  De  Cussy,  Bee.  de  Tr.  et  Conv.  vol.  i.  pp.  46,  47, 
index  explicatif. 

See  also,  Rec.  des  Traites  de  Commerce  et  de  Navigation  de  la  France, 
par  M.  le  Comte  d'Hauterive  et  M.  le  Chevalier  F.  de  Citssy,  t.  ix. 
pp.  350-358,  tit.  Nentralite. 
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The  Treaties  which  have  conferred  the  right  of  Visitation 
and  Search,  in  time  of  peace,  upon  the  ships  of  certain  States 
in  certain  latitudes  and  under  certain  conditions,  for  the  pur- 
pose of  extirpating  the  Slave-Trade,  have  been  mentioned 
in  a  former  volume  of  this  work  (m). 

(u)  Vol.  i.  pt.  iii.  chap.  xvii. 
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CHAPTER   IV. 

THE    RIGHT    OF    CAPTURE. — THE    DUTY    OF    TPIE    CAPTOR. 

CCCXLY.  The  Right  of  Capture  and  the  Duty  of  the 
Captor  are,  of  course,  not  dependent  upon  the  element  on 
which  they  happen  to  be  exercised.  For  instance,  the  rules 
of  International  Law  with  respect  to  the  circumstances  which 
are  necessary  to  constitute  an  actual  Capture,  the  exact  time 
when  the  contest  is  at  an  end,  the  enemy's  property  actually 
acquired,  jwre  victoricB^hy  the  conqueror,  the  recognised  signs 
of  surrender,  and  other  questions  of  the  like  kind,  are  equally 
incident  to  all  war,  whether  waged  by  sea  or  by  land. 

But  with  respect  to  the  Rights  and  Duties  incident  to 
Capture,  as  with  respect  to  the  tribunal  which  adjudicates 
upon  them  («),  they  have,  in  maritime  affairs,  been  moulded, 
by  the  reason  of  the  thing  and  by  usage,  into  a  more  regular 
system  of  established  practice  than  has  yet  been  attained  in 
matters  connected  with  military  operations  by  land  (6). 

It  is  with  the  consideration  of  the  law  as  applied  to  the 
Rights  and  Duties  springing  from  Maritime  Capture,  that 
this  chapter  will  be  principally  occupied. 

CCCXLYI.  This  subject  of  Maritime  Capture  (c)  pre- 
sents for  solution  the  following  questions  : — 

1.  What  may  be  captured  ? 

2.  What  constitutes  Capture  ? 


(a)  Vide  ante,  p.  115, 
(5)  lUd. 

(c)  Effect  of  War  upo7i  the  Trade  and  Property  o^  Neutral  and  Mari- 
time Capture  and  Prize,  hij  J.  P.  Deane,  D.C.L.     London,  1854. 
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3.  Where  may  Capture  be  made? 

4.  To  whose  benefit  does  the  Capture  enure  ? 
•5.  When  does  it  so  enure  ? 

6.  What  must  be  done  by  the  Captor  after  Capture  ?  and 
to  what  ports  may  the  captured  property  be  taken  ? 

7.  In  the  Courts  of  what  country  must  it  be  adjudicated 
upon? 

8.  Where  must  the  captured  property  be  at  the  time  of 
condemnation  ? 

9.  The  forfeiture  by  misconduct  of  the  Captors'  title  to 
Prize  ? 

CCCXLVII.    1.    What  may  be  captured? 

This  question  has  already  been  answered  in  the  foregoing 
chapters.  The  summary  of  the  details  discussed  in  these 
chapters  is,  that  all  property  belonging  to  the  enemy  found 
afloat  upon  the  high  seas,  and  all  property  so  afloat  of  Sub- 
jects or  Neutrals  conducting  themselves  as  Belligerents,  may 
be  lawfully  captured  (^). 

The  limitations  which  this  abstract  principle  of  Inter- 
national justice  has  from  time  to  time  received  must  be 
sought  for  in  the  preceding  pages  of  this  volume. 

CCCXLVIII.  2.    What  constitutes  Capture? 

An  act  of  taking  possession  is  not  indispensably  necessary 
to  a  Capture :  an  obedience  to  the  summons  of  a  hostile 
attack  or  hostile  force,  though  none  of  the  enemy's  crew  be 
on  board,  is  suflftcient  (e).     The  attack  on  an  enemy's  ship 


{d)  See  Mr.  Justice  Storifs  judgment  in  The  Julia,  8  Cranch^s  (Amer.) 
Rep.  p.  189. 

"  By  fiction,  or  rather  by  intendment  of  law,  all  property  condemned 
is  the  property  of  enemies,  that  is,  of  persons  so  to  be  considered  in 
the  particular  transaction." — The  Msehe,  5  C.  Rob.  Adm.  Rep.  p.  17C. 

(e)  La  Esperanza,  1  Haggard^s  Adm.  Rep.  p.  91. 

The  Edivard  and  Mary,  3  C.  Rob.  Adm.  Rep.  p.  305. 

The  Hercules,  2  Dodsonh  Adm.  Rep.  p.  363. 

The  Resolution,  6  C.  Rob.  Adm,.  Rep.  p.  13. 

The  William  and  Mary,  4  C.  Rob.  Adm.  Rep.  p.  38G. 
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and  the  compelling  her  to  run  into   the  port  of  an  ally 
amounts  to  legal  Capture  (/). 

But  if  one  party  take  a  vessel  and  afterwards  abandon  her, 
and  then  another  take  the  same  vessel,  the  last  seizor  is  in 
law  the  only  Captor  (^).  The  inability,  liowever,  of  the  prize 
master  to  secure  the  captured  vessel  against  a  rescue,  should 
one  be  attempted,  his  inability  to  bring  in  the  vessel  without 
the  aid  of  the  hands  belonging  to  her,  is,  in  reason,  no  proof 
of  abandonment.  If  the  circumstances  of  the  captured 
vessel  be  such  as  to  do  away  all  apprehension  of  rescue, 
and  inspire  confidence  that  the  crew  will  bring  her  into  port, 
the  property  of  the  Captor  may  be  retained  as  well  by  a 
prize  master  alone,  as  by  a  considerable  detachment  from 
his  crew  (/*). 

The  real  surrender  {deditio)  of  a  vessel  is  to  be  dated  from 
the  time  of  striking  the  colours  {i).  Kestitution  after  a  first 
seizure  does  not  bar  a  second  by  another  seizor ;  though,  if 
judicially  recorded,  it  would  bar  the  first  seizor ;  but  other- 
urise  a  second  seizure  by  the  same  seizor  is  lawful,  though  it 
is  made  under  peril  of  costs  and  damages  (Ji). 

CCCXLIX.   3.    Where  ma 7j  Capture  he  made? 

It  has  been  already  shown  in  preceding  portions  (J)  of 
this  work,  that  it  is  not  competent  to  a  Belligerent  to 
exercise  any  Rights  of  War  within  the  territorial  jurisdic- 
tion of  a  Neutral  State  (m),  and  that  this  jurisdiction  extends 


(/)  La  Esperanza,  1  HaggarcFs  A  dm.  Rep.  p.  91. 

{g)  The  Diligentia,  1  JJodson^s  Adm.  Rep.  p.  405. 

The  Polly  and  the  Margueritte,  note  to  the  John  and  Jane,  4  C.  Rob. 
Adm.  Rep.  p.  217. 

The  Lucretia,  1  Hay  and  Marriotfs  Adm.  Rep.  p.  227. 

(h)  The  Alexander,  8  CrancKs  (Amer.)  Rep.  p.  180. 

(0  The  Rebeckah,  1  G.  Rob.  Adm.  Rep,  p.  233. 

(/v)  The  Mercurius,  1  C.  Rob.  Adm.  Rep.  p.  80. 

The  Woodbridge,  1  Haggard's  Adm.  Rep.  p.  74. 

{I)  Vol.  i.  pt.  iii.  chap.  iv.  viii. 

(m)  "Jure  belli  adversus  hostem  dimtaxat  utimur  in  nostro,  hostis, 
aut  nullius  territorio.  In  nostro  si  hostem  deprehendamus,  nihil 
utique  prohibet,  qnominus,  si  sine  libero  commeatu  ad  nos  pervenerit, 
VOL.    HI.  O  O 
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]iot  only  vvitliiii  ports,  headlands,  and  bays,  but  to  a  recog- 
nised distcince  at  sea  from  the  shore  itself.  Thus  Captures 
made  by  armed  vessels  stationed  in  a  river  of  a  Neutral 
Power,  or  in  the  mouth  of  his  river,  or  in  his  harbours,  for 
the  purpose  of  exercising  the  rights  of  War  from  that  river 
or  harbour,  are  invalid ;  and  where  a  belligerent  ship,  lying 
within  neutral  territory,  made  a  Capture  with  her  boats  sent 
out  of  the  neutral  territory,  the  Capture  has  also  been 
holden  to  be  invalid ;  for  though  the  hostile  force  employed 
was  applied  to  the  captured  vessel  lying  out  of  the  territory, 
yet  no  such  use  of  a  neutral  territory  for  the  purpose  of 
War  is  to  be  permitted.  No  use  of  a  neutral  territory  for 
purposes  of  war  is  to  be  permitted.  No  proximate  acts  of 
war,  that  is,  are  in  any  manner  to  be  allowed  to  originate  on 
neutral  grounds.  Neither  can  you  without  leave  carry 
prisoners  or  booty  into  a  neutral  territory,  because  such  an 
act  is  an  "  immediate  continuation  of  hostility  "  (?z). 

CCCL.  All  Captures,  therefore,  made  by  Belligerents 
within  these  limits  are,  at  the  request  of  the  Government 
of  the  Neutral  State  (o),  pronounced  by  Courts  of  Interna- 
tional Law  to  be  invalid. 


hostiliter  eum  excipiamus.  Ipsum  liostis  territorium  ingredi,  et  ibi 
pryedam  agere,  ratio  belli  permittit.  In  medio  mari,  iitpote  nullir.s 
territorio,  id  ipsum  licet.  Sed  in  territorio  ntriusque  amici  qui 
hostem  agit,  agit  et  adversus  principem,  qui  ibi  imperat,  et  omnem 
vim,  a  quocunque  factam,  legibus  coercet." — Bijniiershoeh,  Q.  J.  P. 
1.  i.  c.  viii. 

()i)  The  Tivee  Gehroeders,  3  C.  Roh.  Adm.  Rep.  p.  162  (leading  English 
case). 

The  Anna,  5  ih.  p.  373. 

The  Vroiv  Anna  Catharina,  ih.  p.  15. 

See  the  arguments  of  counsel  in  the  Topa::^  2  Adonis  Adm.  Rep. 
p.  20. 

(o)  Merlin  Rep.  i.  xiii.  pp.  111-114.  Prise  Maritime,  §  iv.  En  queU 
lienx  pent  etre  exerce  le  droit  de  Prise  Maritime.  See  the  report  of  two 
cases  : — 

1.  La  Christiana  Colhiornsen,  restored,  as  being  within  neutral  ter- 
ritory. 

2.  Le  Daniel  Frederick,  condemned,  as  having  been  a  plus  d'une 
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But  here  two  important  observations  must  be  made. 
First,  that  the  request  for  restitution  must  be  made  by  some 
person  clothed  with  authority  to  represent  his  Government 
in  negotiations  with  foreign  States,  either  generally  or  for 
the  particular  purpose,  and  not  by  a  merely  public  agent, 
such  as  a  Consul,  whose  authority  usually  extends  only 
to  commercial  matters.  Secondly,  as  behveen  enemies^  a 
Capture  made  within  Neutral  waters  is  deemed,  to  all 
intents  and  purposes,  rightful ;  it  is  only  by  the  Neutral 
Sovereign  that  its  legal  validity  can  be  called  in  question ; 
and  as  to  him,  and  him  only,  it  is  to  be  considered  void. 
The  enemy  has  no  right  whatsoever;  and  if  the  Neutral 
Sovereign  omits  or  declines  to  interpose  a  claim,  the  property 
is  condemnable,  jure  belli,  to  the  Captors.  "  Now  it  is  an 
"  established  rule  of  law  that  a  claim  of  Neutral  territory 
"  can  be  made  by  the  Neutral  Government  only  "  (/>), 
Lord  Stowell  says.  "  This,"  says  Mr.  Justice  Story,  "  is 
"  the  clear  result  of  the  authorities ;  and  the  doctrine  rests 
"on  well-established  principles  of  Public  Law"  (q).  It  is 
not,  as  Wheaton  suggests,  "  a  technical  rule,"  but,  as  Dana 
observes,  "  a  direct  and  paramount  question  (?-)  of  right." 
It  may  or  may  not  be  according  to  the  circumstances  a 
ground  of  complaint  on  the  part  of  a  Belligerent  that  the 
Neutral  declines  to  make  such  a  claim. 

CCCLI.  This  restitution,  as  Mr.  Wheaton  observes  (.9), 


double  portee  du  canon  from  the  neutral  coast  at  the  time  of  capture. 
In  this  case  the  Procnreiir-general  (Collet  Dencotih)  said  :  "  Le  conseil 
sait  qu'apres  de  longs  debats  entre  les  publicisfces  sur  I'etendue  que 
I'on  devait  donner  a  la  franchise  de  la  mer  territoriale,  cette  etendue 
a  ete  definitivement  fixee  par  le  droit  commun  a  la  portee  du  canon  du 
rivage."— J6.  p.  113. 

The  Vrow  Anna  Catharma,  5  C.  Bob.  Adm.  Rep.  p.  17. 

(p)  The  Diligentia,  1  Dodson^s  Adm.  Rep.  p.  412. 

{([)  The  Amie,  3  Wheaton^s  (Amer.)  Rep.  p.  447. 

(r)  Dana's  Wheaton.,  p.  527.  note. 

{s)  Wheaton'' s  Elements  of  International  Law  (Lawrence),  vol.  2, 
p.  722. 

o  o  2 
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is  generally  made  through  the  agency  of  the  Courts  of 
Admiralty  and  Maritime  Jurisdiction.  Traces  of  the 
exercise  of  such  a  jurisdiction  are  found  in  the  writings 
of  Sir  Leoline  Jenkins  (t).  In  a  letter  to  the  King  in 
Council,  dated  October  11th,  1675,  relating  to  a  French 
privateer  seized  at  Harwich  with  her  prize  (a  Hamburg 
vessel  bound  to  London),  Sir  Leoline  states  several  questions 
arising  in  the  case ;  among  which  was,  "  Whether  this 
*'  Hamburger,  being  taken  within  one  of  your  Majesty's 
"  chambers,  and  being  bound  for  one  of  your  ports,  ought 
"  not  to  be  set  free  by  your  Majesty's  authority,  notwith- 
"  standing  he  were  (if  taken  upon  the  high  seas  out  of 
"  those  chambers)  a  lawful  prize.  I  do  humbly  conceive  he 
"  ought  to  be  set  free,  upon  a  full  and  clear  proof  tha^  he 
"  was  within  one  of  the  King's  chambers  at  the  time  of  the 
"  seizure,  which  he,  in  his  first  memorial,  sets  forth  to  have 
''  been  eight  leagues  at  sea,  over  against  Harwich.  King 
"  James  (of  blessed  memory)  his  direction,  by  proclamation, 
"  March  2,  1604,  being,  that  all  officers  and  subjects,  by 
"  sea  and  land,  shall  rescue  and  succour  all  merchants  and 
"  others  as  shall  fall  within  the  danger  of  such  as  shall 
"  await  the  coasts,  in  so  near  places  to  the  hindrance  of  trade 
''  outward  and  homeward ;  and  all  foreign  ships,  when  they 
^'  are  within  the  Kin<y's  chambers,  belno^  understood  to  be 
"  within  the  places  intended  in  those  directions,  must  be  in 
"  safety  and  indemnity,  or  else,  when  they  are  surprised, 
"  m.ust  be  restored  to  it,  otherwise  they  have  not  the 
"  protection  worthy  of  your  Majesty,  and  of  the  ancient 
"  reputation  of  those  places.  But  this  being  a  point  not 
"  lately  settled  by  any  determination,  that  I  know  of  (in 
"  case  where  the  King's  chambers  precisely,  and  under  that 
"  name,  come  in  question),  is  of  that  importance  as  to 
"  deserve  your  Majesty's  declaration  and  assertion  of  that 
"  right  of  the  Crown  by  an  Act  of  State  in  Council,  your 


(t)  Judge  of  the  English  High  Court  of  Admiralty  in  the  reigns  of 
Charles  II,  and  James  II.  —  Vide  anU,  vol.  i.  preface,  pp.  xliii.,  xliv. 
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"  Majesty's  coasts  being  now  so  much  infested  with  foreign 
*'  men-of-war,  that  there  will  be  frequent  use  of  such  a 
"  decision  "  (if). 

CCCLIL  In  1793,  the  North  American  United  States 
remaining  Neutral,  thought  it  necessary  to  define  the  extent 
of  the  distance  from  their  coast  within  which  they  claimed 
jurisdiction ;  and  Mr.  Wheaton  remarks  that  Washington, 
then  President,  gave  instructions  to  the  executive  officers  to 
consider  it  as  restrained  for  the  present,  to  the  distance  of 
one  sea  league,  or  three  geographical  miles,  from  the  sea- 
shores. This  distance,  it  was  supposed,  could  admit  of  no 
opposition,  being  recognised  by  treaties  between  the  United 
States  and  some  of  the  Powers  with  whom  they  were  con- 
nected in  commercial  intercourse,  and  not  being  more  exten- 
sive than  was  claimed  by  any  of  them  on  their  own  coasts. 
As  to  the  bays  and  rivers,  they  had  always  been  considered 
as  portions  of  the  territory,  both  under  the  Laws  of  the 
former  Colonial  Government  and  of  the  present  Union,  and 
their  immunity  from  belligerent  operations  was  sanctioned  by 
the  general  Law  and  Usage  of  nations.  The  25th  article  of 
the  Treaty  of  1794,  between  Great  Britain  and  the  United 
States,  stipulated  that  "  neither  of  the  said  parties  shall 
''  permit  the  ships  or  goods  belonging  to  the  citizens  or 
"  subjects  of  the  other  to  be  taken  within  cannon-shot  of 
"  the  coast,  nor  in  any  of  the  bays,  ports,  or  rivers  of  their 
"  territories,  by  ships  of  Avar,  or  others  having  commissions 
'^  from  any  Prince,  Kepublic,  or  State  whatever.  But  in 
"  case  it  should  so  happen,  the  party  whose  territorial  rights 
"  shall  thus  have  been  violated,  shall  use  his  utmost  en- 
"  deavours  to  obtain  from  the  offending  party  full  and  ample 
*'  satisfaction  for  the  vessel  or  vessels  so  taken,  whether  the 
"  same  be  vessels  of  war  or  merchant  vessels.'*  Previously 
to  this  treaty  with  Great  Britain,  the  United  States  were 
bound  by    treaties  with    three    of  the   belligerent  nations 


(u)  Life  and  IVorls  of  Sir  L.  JcnkuiSy  vol.  ii.  p.  780. 
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(France,  Prussia,  and  Holland)  to  protect  and  defend,  "  by 
"  all  the  means  in  their  power,"  the  vessels  and  effects  of 
those  nations  in  their  ports  or  waters,  or  on  the  seas  near 
their  shores,  and  to  recover  and  restore  the  same  to  the 
right  owner  when  taken  from  them.  But  they  were  not 
bound  to  make  compensation  if  all  the  means  in  their  potver 
were  used,  and  failed  in  thei  ■  effect.  Though  they  had,  when 
the  war  commenced,  no  similar  treaty  with  Great  Britain, 
it  was  the  President's  opinion  that  they  should  apply  to 
that  nation  the  same  rule  which,  under  this  article,  was  to 
govern  tbe  others  above  mentioned;  and  even  extend  it 
to  captures  made  on  the  high  seas,  and  brought  into  the 
American  ports,  if  made  by  vessels  which  had  been  armed 
within  them.  In  the  constitutional  arrans^ement  of  the 
different  authorities  of  the  American  Federal  Union,  doubts 
were  at  first  entertained  whether  it  belonged  to  the  execu- 
tive government,  or  the  judiciary  department,  to  perform  the 
duty  of  inquiring  into  Captures  made  within  the  Neutral 
territory,  or  by  armed  vessels  originally  equipped,  or  the 
force  of  which  had  been  augmented  within  the  same,  and  of 
making  restitution  to  the  injured  party.  But  it  has  been 
long  since  settled  that  this  duty  appropriately  belongs  to 
the  federal  tribunals,  acting  as  Courts  of  Admiralty  and 
Maritime  Jurisdiction  (x). 

CCCLIII.  It  has  been  judicially  determined  by  the  Prize 
Courts  of  the  North  American  United  States,  that  this  pecu- 
liar jurisdiction  to  inquire  into  the  validity  of  Captures  made 


(x)  Wheaton''s  Elements  of  InUrnaUonal  Law  (Laivrence),  pp.  496-97. 

Mr.  Wheaton  cites  the  following  authorities  in  support  of  the  doc- 
trines in  the  text  : — 

Mr.  Jefferson's  Letter  to  M.  Genet,  Nov.  8,  1793. 

Waiters  State  Papers,  vol.  vi.  p.  195. 

Opinion  of  the  Attorney-General  on  the  capture  of  the  British  ship 
Gmnge,  May  14,  1793,  ib.  vol.  i.  p.  75. 

Mr.  Jefferson's  Letter  to  Mr.  Hammond,  Sept.  5,  1793. 

Waiters  State  Papers,  vol.  i.  p.  105. 

IVIwaton's  (Amer.)  Reports,  vol,  iv.  p.  05,  note  a. 
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ill  violation  of  the  Keutral  immunit}-,  will  be  exercised  only 
for  the  purpose  of  restoring  the  specific  property  when  volun- 
tarily brought  within  the  territory,  and  does  not  extend  to 
the  infliction  of  vindictive  damages,  as  in  ordinary  cases  of 
maritime  injuries.  And  it  seems  to  be  doubtful  whether  this 
jurisdiction  will  be  exercised  where  the  property  has  been 
once  carried  mfra  prcesidia  of  the  captor's  country,  and  there 
regularly  condemned  in  a  competent  Court  of  Prize.  How- 
ever this  may  be  in  cases  where  the  property  has  come  into 
the  hands  of  a  hand  fide  purchaser,  without  notice  of  the  un- 
lawfulness of  the  Capture,  it  has  been  determined  that  where 
it  is  found  in  the  hands  of  the  captor  himself,  the  Xeutral 
Court  of  Admiralty  will  restore  it  to  the  original  owner, 
claiming  under  the  sentence  of  condemnation.  But  the 
illegal  equipment  will  not  affect  the  validity  of  a  Capture, 
made  after  the  cruise  to  which  the  outfit  had  been  applied 
is  actually  terminated  (y). 

CCCLIV.  An  exception  to  the  general  rule  of  the  im- 
munity of  Neutral  territory  has  been  attempted  to  be  raised 
in  the  case  of  a  vessel  met  on  the  high  seas  and  pursued 
thereon,  but  which,  during  the  chase,  enters  the  Neutral 
limits.  Bynkershoek  expresses  his  pj^ivate  opinion  that  in 
such  a  case  the  continuance,  "  dam  fervet  opus,^^  of  the 
pursuit  and  capture  within  the  Neutral  jurisdiction  is 
lawful  (z). 


(y)  La  Amistad  de  Rues,  5  Wheaton^s  (Amer.)  Rep.  p.  385. 

La  Nereyda,  8  ih.  p.  108. 

The  Fanny,  9  ih.  p.  658. 

The  Arrogante  Barcelones,  7  ih.  p.  519. 

The  Sayitissima  Trinidad,  ih.  p.  283. 

Wlieatun's  Elements  of  International  Law  {Lawrence),  p.  497. 

(.-j)  Bynk.  Q.  J.  P.  1.  i.  c.  viii.  :  "An  hostem  liceat  aggredi  vel 
persequi  in  amici  territorio  vel  portu."  "  Sed  aliud  est  vim  inchoarc, 
aliud  calente  negotio,  vi  instare.  Scilicet  novum  non  est,  valere  quid 
etiamsi  in  eam  causam  deductum  sit  unde  incipere  non  possit.  Uno 
verbo  :  territorium  communis  amici  valet  ad  prohibendam  vim,  quce 
il)i  inchoatur,  non  valet  ad  inhibendam,  quje  extra  territorium  in- 
choatur,  dnr))  frrrrt  ojiiis,  in  ipso  territorio  continuatur." 
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"  True  it  is,"  Lord  Stowell  says,  "  that  that  great  man  " 
(Bynkershoek)  "  does  intimate  an  opinion  of  his  own  to  that 
"  effect ;  but  with  many  qualifications,  and  as  an  opinion 
*■  which  he  did  not  find  to  have  been  adopted  by  any  other 
'*  wa-iters.  I  confess  I  should  have  been  inclined  to  have 
"  gone  along  with  him  to  this  extent,  that  if  a  cruiser,  which 
"  had  before  acted  in  a  manner  entirely  unexceptionable, 
"  and  free  from  all  violation  of  territory,  had  summoned  a 
"  vessel  to  submit  to  Examination  and  Search,  and  that 
*'  vessel  had  fled  to  such  places  as  these,  entirely  uninhabited, 
"  and  the  cruiser  had,  without  injury  or  annoyance  to  any 
"  party  whatever,  quietly  taken  possession  of  his  prey,  it 
"  would  be  stretching  the  point  too  hardly  against  the  captor 
"  to  say  that  on  this  account  only  it  should  be  held  an  illegal 
*'  capture.  If  nothing  objectionable  had  appeared  in  the 
"  conduct  of  the  captors  before,  the  mere  following  to  such 
*'  a  place  as  this  is,  would,  I  think,  not  invalidate  a  seizure 
"  otherwise  just  and  lawful  "  («). 

CCCLV.  It  seems,  indeed,  as  Mr.  Chancellor  Kent  ob- 
serves, that  Casaregis,  and  several  other  foreign  jurists  men- 
tioned by  Azuni,  held  a  similar  doctrine.  But  D'Abreu, 
Valin,  Emerigon,  Vattel,  Azuni,  and  others,  maintain  the 
sounder  doctrine,  that  when  the  flying  enemy  has  entered 
neutral  territory,  he  is  placed  immediately  under  the  pro- 
tection of  the  Neutral  Power.  The  same  broad  principle  that 
would  tolerate  a  forcible  entrance  upon  neutral  ground  or 
waters,  in  pursuit  of  the  foe,  would  lead  the  pursuer  into 
the  heart  of  a  commercial  port. 

To  the  writer  of  these  pages  it  certainly  appears  a  much 
safer  and  juster  construction  of  International  Law,  altogether 
to  reject  the  private  opinion  of  Bynkershoek,  which  he  admits 
to  be  at  variance  with  usage  and  authority,  and  to  preserve 
strictly,  under  all  circumstances,  the  sacred  immunity  of  the 
neutral  territory,  and  to  say,  with  Mr.  Chancellor  Kent,  that 


('-')  The  Anno,  5  C.  Bohinso}i''s  Adm.  Hep.  p.  385,  d. 
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"  there  is  no  exception  to  the  rule,  that  every  voluntary 
"  entrance  into  neutral  territory,  with  hostile  purposes,  is 
"  absolutely  unlawful "  (b). 

By  a  Treaty  between  England  and  the  United  Provinces, 
in  1654,  if  the  ships  of  either  party  were  taken  by  an 
enemy  in  the  port  of  the  other,  being  Neutral,  the  latter 
engaged  to  pursue  and  oblige  the  captor  to  restore  his  prize. 
A  similar  engagement  was  made  by  the  Treaty  of  1669, 
between  England  and  Denmark,  with  the  clause  that  such 
pursuit  was  to  be  at  the  expense  of  the  captured  ship(c). 

CCCLYI.  4.    To  7vhose  benefit  does  the  Capture  enure  ? 

This  is  rather  a  question  of  Public  than  International 
Law.  But  it  may  be  observed  that  the  right  to  all  captures 
vests  primarily  in  the  Sovereign.  When  a  capture  enures 
to  the  benefit  of  an  individual,  it  is  in  consequence  of  a 
grant  of  the  State  of  which  he  is  a  subject.  Some  States, 
indeed,  like  Portugal,  seem,  during  the  war  which  grew 
out  of  the  first  French  Revolution,  to  have  reserved  the 
property  for  the  use  and  benefit  of  the  State  ;  others,  as 
Great  Britain,  grant  out  the  property  to  its  captors.  The 
original  right  is  in  all  cases  in  the  State. 

If  two  States  join  their  forces  for  a  common  capture,  one 
of  which  has  granted  out  its  interest  to  captors  and  the 
other  has  not,  the  only  eifect  which  the  difi'erence  of  practice 
in  dealing  with  the  booty  will  have,  is  that  the  proportion 
of  the  value  will  pass  to  the  captor  in  one  instance,   and 


(h)  1  Kent's  Comm.  (120),  p.  125. 

Vattel,  1.  iii.  c.  vii,  s.  133. 

1  Emerigon,  TraiU  des  Ass.  p.  449. 

Azuni,  vol  ii.  p.  223. 

•  It  was  observed  by  the  American  Secretary  of  State  (Mr.  Webster), 
in  the  diplomatic  correspondence  between  him  and  the  British 
Minister  (Lord  Ashhurton)  relative  to  the  case  of  the  steamboat 
Caroline.,  on  the  Canadian  border,  and  seemingly  admitted  by  Lord 
Ashhurton.,  that  to  justify  a  hostile  entrance  upon  neutral  territory, 
there  must  exist  a  necessity  of  self-defence,  instant,  overwhelming^ 
leaving  no  choice  of  means,  and  no  moment  for  deliberation, 
,    ('•)  Dumont,  Corps  Dipl.  vi.  i.  p.  129,  and  vi.  ii.  p.  70. 
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will  remain  to  the  State  in  the  other,  if  tliat  State  chooses 
to  assert  its  rights  against  the  pretensions  of  its  own 
captors  (d). 

The  general  practice,  indeed,  of  States  (e)  is  to  distiibute 
the  proceeds  of  the  capture  when  duly  condemned  as  prize 
among  the  captors. 

But  the  general  principle  of  public  jurisprudence  is  that 
"  bello  parta  cedunt  Keipublicas  "  The  distribution  of  the 
proceeds  of  prizes,  therefore,  depends  upon  the  regu'ations 
of  each  State,  and  unless  the  local  law  has  otherwise  pro- 
vided, the  prize  vests  in  the  Sovereign  (f) ;  and  it  has  been 


(d)  The  ships  taken  at  Genoa,  4  C.  Boh.  Adm.  Rep.  p.  403. 

(e)  French  Guiana,  2  Dodson's  Adm,.  Bep.  p.  157. 

The  Prize  Act  (17  Vict.  c.  18),  1855,  in  accordance  with  many  pre- 
cedents, began  as  follows  :   "  Whereas  Her  Majesty,  by  her  Order  in 
'  Council,  dated  the  29th  day  of  March  in  the  year  1854,  was  pleased 
'  to  order  that  general  reprisals  be  granted  against  the  ships,  vessels, 
'  and  goods  of  the  Emperor  of  All  the  Russias,  his  subjects,  and 
'  others    inhabiting    within    any   of    his    countries,    territories,    or 
'  dominions,  so  that  Her  Majesty's   fleets  and  ships  shall  and  may 
'  lawfully  seize  all  ships,  vessels,  and  goods  belonging  to  the  Emperor 
'  of  All  the  Busdas,  or  his  subjects,  or  others  inhabiting  within  any 
'  of  his  territories,  countries,   or  dominions,  and  bring  the  same  to 
'  judgment   in   such    Courts    of    Admiralty   within    Her   Majesty's 
'  dominions,  possessions,  or  colonies,  as  shall  be  duly  commissioned 
'to  take  cognizance  thereof  :  and  vv'hereas  Her  Majesty  hath  of  her 
'  royal   munificence   been   graciously   pleased,   by  her  proclamation 
'  bearing  the  same  date,  to  declare  her  intention  to  give  the  benefit 
'  of  all  prizes  taken  during  the  present  war  to  the  captors  thereof, 
'  being  in  Her  Majesty's  service  (save  as  therein  excepted).     Now, 
'  for  the  encouragement  of-  the  officers  and  crews  of  Her  Majesty's 
"  ships  and  vessels  of  war,  and  for  inducing  all  British  seamen,  who  may 
'  be  in  any  foreign  service,  to  return  into  this  kingdom,  and  become 
'  serviceable  to  Her  Majesty;  and  for  the  more  efiectually  securing  and 
'  extending  the  trade  of  Her  Majesty's  subjects  :  be  it  enacted,"  &c. 
(/)  "  At  de  his  quae  quis  actu  bellico  capit  alia  est  ratio.     Ibi  enini 
singuli   reipublicas   personam    sustinent,   ej usque   vice  funguntur,  ac 
jiroinde  per  eos  populus,  si  lex  civilis  aliud  non  statuat,  ut  possessionem 
ita  et  dominium  nanciscitur,  et  id  in  quos  vult  transfert."—  Grotius, 
1.  iii.  c.  vi.  s.  14. 

"  Naturelloment  cc  butin  n'apparticnt  pas  moins  (jue  Ics  conquctcs 
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decided  by  the  English  Prize  Courts,  that  the  poAver  of  the 
Crown  to  direct,  before  adjudication  and  against  the  will  of 
the  captors,  the  release  of  property  seize!  as  prize,  is  not 
taken  away  by  any  grant  of  prize  conferred  in  the  Order  of 
Council,  the  Proclamation,  or  the  Prize  Act,  these  being 
the  instruments  which  in  Eno^land  res^uiate  the  distribution 
of  the  proceeds  of  captures  (g). 

It  requires  but  little  reflection  to  see  how  necessary  the 
preservation  of  such  a  power  must  be  to  the  Government  of 
any  State  in  its  relations  with  foreign  States. 

With  respect  to  Capture  by  Ship  other  than  a  Ship  of  War, 
it  Is  enacted  by  27  &  28  Vict.  c.  25,  §  39,  that  any  ship  or 
goods  taken  as  Prize  by  any  of  the  officers  and  crew  of  a 
ship  other  than  a  ship  of  war  of  Her  Majesty,  shall,  on 
condemnation,  belong  to  Her  Majesty  in  her  office  of 
Admiralty. 

CCCLVIL   5.    Whe7i  does  it  so  ej/ure  ? 

Strictly  speaking,  and  as  regards  the  belligerents  only, 
the  title  passes  and  is  vested  when  the  capture  is  com})lete  ; 
and  that  is  complete  when  the  deditio  has  taken  place, 
or  when  the  battle  is  over  and  the  spes  recuperandi  is 
gone  ill). 

Grotius   {{)  and   other  writers  who   have  followed  in  his 


au  souverain  qui  fait  la  guerre  ;  car  lui  seul  a  des  pretentions  a  la 
charge  de  I'ennemi,  qui  I'autorisent  a  s'emparer  de  ses  biens  et  a  se 
les  approprier.  Ses  soldats,  et  memes  les  auxiliaires,  ne  sont  que  des 
instruments  dans  sa  main  pour  faire  valoir  son  droit.  II  les  entretient 
et  les  soudoie  ;  tout  ce  qu'ils  font,  ils  le  font  en  son  nom  et  pour  lui. 
S'ils  ne  sont  pas  associes  dans  la  guerre,  elle  ne  se  fait  point  pour  eux  ; 
ils  n'ont  pas  plus  de  droit  au  butin  qu'aux  conquetes.  Mais  le 
souverain  pent  faire  aux  troupes  telle  part  qu'il  lui  plait  du  butin." — 
Vattel,  1,  iii,  c.  ix.  s.  164. 

(g)  The  Msehe  (the  leading  case),  5  C.  Rob.  Adm.  Eep.  p.  173. 

{h)  1  Kent's  Comm.  p.  101. 

(i)  L.  iii.  c.  9.  s.  16.  "  E^ie  vero  res  quae  intra  prpesidia  perductto 
nondum  sunt,  (|uanquam  ab  hostibus  occupatje,  ideo  postliminii  non. 
cgent   quia   dominum  nondum  mutarunt   ex   gentium  jure."      Tliis 
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track,  the  Marine  Ordinances  of  certain  countrieSj  e.g.  those 
of  France  and  of  the  North  American  United  States,  make 
twenty-four  hours'  quiet  possession  the  test  of  title  by 
capture.  Bynkershoek  maintains  that  a  firm  possession  at 
any  time  vests  the  property  in  the  captor ;  and  that  there 
can  be  no  doubt  but  that  the  ownership  of  captured  property 
brought  infra  prcesidia  is  vested  in  the  captors. 

Yoet  argues  strongly  that  it  vests  immediately  upon 
capture  {k).  This  is  clearly  the  opinion  which  is  warranted 
by  the  reason  of  the  tiling  (/).  It  is  not,  however,  to  be 
regretted  that,  by  the  modern  usage  of  States,  neither  the 
twenty-four  hours,  nor  the  bringing  the  prize  infra  prcEsidia, 
is  sufficient  to  change  the  property  of  a  captured  vessel. 

International  Law  now  requires  that  a  judicial  tribunal 
should  exercise,  according  to  the  known  laws  and  approved 

doctrine  is  taken  from  the  Roman  Law.     See — 

Dig.  xlix.  tit.  xv.     De  Captivis  et  de  Postliminio,  d-c. 

U).  s.  V.  §  1  :  "In  bello,  cum  hi,  qui  nobis  hostes  sunt,  aliquem  ex 
nostris  ceperunt,  et  infra  prcesidia  sua  perduxerunt." 

See,  too,  analogies  furnished  by — 

Dig.  xli.  t.  i.  :  "  De  acquirendo  rerum  dominio,"  s.  44. 

Dig.  X.  t.  ii.  :   "Familiae  erciscund?e,"  s.  8, 

On  the  other  hand — 

Dig.  xli.  t.  ii.  :  "  De  acquirenda  vel  amittenda  possessione." 

lb.  s.  1,  §  1:  "Item  bello  capta  .  .  .  ejus  fiunt,  qui  primus 
possessionem  eorum  nactus  est. " 

(h)  Cortim.  ad  Pandectas,  t.  iv.  (ed.  1829,  Constantiis),  p.  644,  lib. 
xlix  ,  tit.  XV.  iii. 

(/)  ' '  By  some  writers  "  (Lord  SknreU  says)  ' '  possession  alone  has  been 
deemed  sufficient  ;  but  that  rule,  however  agreeable  to  notions  of 
natural  occui^ancy,  is  defective  in  practical  convenience  ;  and  therefore 
a  middle  doctrine  has  generally  prevailed,  under  which  it  has  been 
held,  that  something  of  a  secure  and  definite  possession  is  required  to 
establish  and  complete  the  property  in  prize  ;  that  it  should  be  in  the 
possession  of  the  captor  twenty-four  hours,  or  that  it  should  be  brought 
infra  proisidia.^''  The  Henrick  and  Maria,  4  C.  Boh.  Adm.  Rep.  p.  46, 
affirmed  on  appeal,  a.d.  1807. 

See  some  notice  of  this  remarkable  judgment  in  the  Gauntlet,  3  L. 
B.,  Adm,.,  <k  Ecc.  pp.  389-91,  a.d.  1871. 

De  Martens,  Precis  du  Dr.  des  G.  1.  iii.  c.  vii.  s.  322. 

Lampredi,  s.  13. 

The  Polka,  Hpivks'  Prize  Bep.  p.  57.  Adw.  d:  Fed.  Bep.  vol.  i.  p.  447. 
A.D.  1854. 
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practice  of  nations,  a  scrutiny  into  the  circumstances  of  the 
capture,  and  that  a  regular  sentence  of  condemnation  should 
be  pronounced  by  a  Court  of  competent  jurisdiction  ;  that  is, 
as  will  presently  be  seen,  a  Court  belonging  to  the  Sovereign 
of  the  captor.  Documentary  evidence  of  this  fact  must  be 
produced  in  support  of  any  title  on  behalf  of  any  person 
other  than  the  original  owner. 

CCCLVIII.  This  proposition  of  International  Law  was 
firmly  incorporated  into  the  Common  Law  of  England  by  a 
decision  of  Lord  Mansfield  in  1758  {m). 

The  case  which  gave  rise  to  this  result  related,  indeed,  to 
a  question  of  insurance.  The  judgment  decided  that  an 
insured  ship  bein^  taken,  the  insured  may  demand  as  for  a 
total  loss,  and  abandon  to  the  insurer. 

It  was  agreed  by  all  the  Judges,  that  whether  by  the 
capture  in  question  the  property  was  or  was  not  transferred 
to  the  enemy  by  International  Law,  was  immaterial  as 
between  tke  insurers  and  the  insured. 

That  question,  it  was  truly  said,  could  only  arise  in  two 
cases. 

1.  Between  the  owner  and  a  Neutral  who  had  -purchased 
from  the  enemy. 

2.  Between  the  owner  and  a  recaptor. 
Nevertheless,  this  eminent  jurist  and  judge  proceeded  to 

consider  this  question  and  express-ed  himself  as  follows  : — 

"  If  the  ship  taken  by  an  enemy  escapes  from  the  enemy, 
i(  Qj.  ^g  reiakeji,  or  if  the  owner  redeems  (ransoms)  the  capture, 
"  his  property  is  thereby  revested,  which  property  in  the 
"  ship  taken  was,  by  the  Law  of  Nations,  obtained  by  the 
^^  captor. 

"  The  general  proposition  of  writers  upon  this  subject  is, 
"  that  *  qu(B  ab  hostibus  capiuntur,  statim   capientium  Jiunt^ 


(m)  Go88  and  another  v.  Withers,  2  Burrow's  Beports,  p.  693.  In 
this  case  reference  will  be  found  to  some  old  cases  at  com.mon  law, 
from  wliich  it  would  appear  that  formerly  goods  taken  from  the  enemy- 
belonged  at  once  to  the  captor. 
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"  which  is  to  be  understood,  '  when  the  battle  is  over.' 
"  Indeed,  nothing  can  be  said  to  be  taken  till  the  battle  is 
"  over,  and  the  battle  is  not  over  till  all  immediate  pursuit 
"  has  ceased,  and  all  hope  of  recovery  is  gone.  This  is  the 
"  definition  of  a  capture,  referred  to  by  our  Prize  Act,  29 
"  Geo.  II.  c.  34,  of  a  ship  taken  by  the  enemy.  And, 
"  accordingly,  Voet,  in  his  Commentary  upon  the  Pandects^ 
''lib,  xlix.  tit.  XV.  vol.  ii.  p.  1155,  and  many  authors  he 
*'  refers  to,  maintain  with  great  strength,  '  per  solam  occupa- 
"  '  tionem  dominium  pratdcE  hostibus  acqwiri.'' 

"  One  argument  used  to  prove  it  is,  '  that  the  instant  the 
"  ^  captor  has  got  possession,  no  friend,  no  fellow-soldier  or 
"  '  ally,  can  take  it  from  him,  because  it  would  be  a  violation 
'^  '■  of  his  property.'' 

"  But  other  writers  and  States  have  drawn  other  lines 
"  by  arbitrary  rules,  and  partly  from  policy,  to  prevent  too 
"  easy  dispositions  to  Neutrals ;  and  partly  from  equity,  to 
"  extend  the  jus  postliminii  in  favour  of  the  owner.  No 
"  wonder  there  is  so  great  incertainty  and  variety  of  notions 
"amongst  them  about  fixing  a  positive  boundary  by  the 
"  mere  force  of  reason,  where  the  subject-matter  is  arbitrary, 
"  and  not  the  object  of  reason  alone. 

"  Some  have  said,  from  the  Roman  law  (which  was 
"  introduced  in  favour  of  the  liberty  and  condition  of  a 
"  Roman  citizen  taken  captive),  '  that  the  prize  must  be 
"  '  brought  infra  prcssidia  ;  '  but '  what  custody  at  sea  should 
"  '  be  equal  to  preesidia  at  land,'  is  a  new  fund  of  dispute, 
"  and  leaves  the  matter  just  where  it  was. 

"  The  writers  whom  Grotius  follows,  and  many  more  who 
"  follow  him,  and  some  nations  (ii),  have  made  twenty -four 
"  hours'  quiet  possession  by  the  enemy  the  criterion.  But 
''  this  Bjnkershoek  (o),  and  other  writers  whom  he  follows, 
*'  and  several  nations,  absolutely  deny. 


(n)  Tide  the  Ordonnances  of  Lewis  XIV. 
(o)  Q.  J.  Tub.  1.  i.  c.  iv. 
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^'-  Some  have  said  that  the  ship  must  be  carried  into  the 
"  enemy's  port,  condemned  there,  sail  out  again,  and  arrive 
"  in  a  friend's  port.  All  these  circumstances  are  very 
"  arbitrary,  and  therefore  this  is  generally  exploded. 

"  I  have  taken  the  trouble  to  inform  myself  of  the 
"  practice  of  the  Court  of  Admiralty  in  England,  before 
"  any  Act  of  Parliament  commanded  restitution,  or  fixed 
"  the  rate  of  salvage  ;  and  I  have  talked  with  Sir  George 
"  Lee,  who  has  examined  the  books  of  the  Court  of  Admi- 
"  ralty,  and  informs  me,  that  they  held  the  property  not 
"  changed^  so  as  to  bar  the  owner  in  favour  of  a  vendee  or 
^'  re-captor,  till  there  had  been  a  sentence  of  condemnation; 
"  and  that  in  the  reign  of  King  Charles  II.,  Sir  Richard 
"  Floyd  (father  of  the  late  Sir  Nathaniel)  gave  a  solemn 
"judgment  upon  the  point,  and  decreed  restitution  of  a  ship 
"  retaken  by  a  privateer,  after  she  had  been  fourteen  weeks 
"  in  the  enemy's  possession,  because  she  had  not  been  con- 
"  dewned.  Another  case,  upon  the  same  principle,  against 
"  a  vendee,  is  cited  at  the  end  of  Assievedo  v.  Cambridge  (/?), 
*'  in  1695,  after  a  long  possession,  two  sales,  and  several 
^'  voyages." 

CCCLIX,  With  respect  to  the  vesting  of  the  right  of 
Capture,  according  to  the  law  of  England,  Lord  Lough- 
borough remarks,  that  before  the  sixth  year  of  the  reign  of 
Queen  Anne,  there  were  no  laws  made  on  this  subject. 
Previous  to  that  time,  all  prizes  taken  in  war  were  of  right 
vested  in  the  crown,  and  questions  concerning  the  property 
of  such  prizes  were  not  the  subject  of  discussion  in  Courts 
of  Law.  But  in  order  to  do  justice  to  claimants,  from  the 
first  year  after  the  restoration  of  Charles  the  Second,  special 
commissions  Avere  issued  to  enable  the  Courts  of  Admiralty 
to  condemn  such  Captures  as  appeared  to  be  lawful  prizes,  to 
give  relief  where  there  was  no  colour  for  the  taking,  and 
generally  to  make  satisfaction  to  parties  injured.     By  the 


i}))  Lucas's  Reports,  p.  79  ;  10  Modern  Reports,  p.  77. 
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Act  of  the  13  Car.  IT.  c.  9  (^),  indeed,  some  regulations 
were  made  concerning  the  treatment  of  ships  taken,  but  no 
provisions  enacted  respecting  any  security  to  be  given  on 
delivery  :  the  sole  interest  in  the  thing  condemned  being  in 
the  Crown,  it  was  in  public  custody,  and  the  disposition  of 
it  a  mere  matter  of  prerogative  ;  no  such  provisions  there- 
fore were  necessary.  But  in  the  sixth  year  of  Queen  Anne, 
it  was  thought  proper,  for  the  encouragement  of  seamen,  to 
vest  in  them  the  prizes  they  should  take  ;  and  for  that 
purpose  the  Statutes  6  Anne,  c.  13  and  c.  37  were  passed. 
The  first  of  these  Acts  only  respects  proceedings  in  the 
Courts  of  Admiralty  in  England,  but  contains  no  particular 
directions  to  them,  the  practice  of  those  Courts  being  already 
settled  ;  the  second,  6  Anne,  c.  37,  is  particularly  intended 
for  the  regulation  of  the  Courts  of  Vice- Admiralty  in 
America,  and  the  operation  of  it  is  confined  to  captures 
and  condemnations  there  made.  One  object  of  that  Act 
was,  that  the  judge  should  proceed  to  sentence  with  all 
possible  expedition.  In  the  fourth  section,  therefore,  this 
case  is  provided  for;  namely,  that  if,  on  the  preparatory 
examinations,  there  should  arise  a  doubt  in  the  breast  of  the 
judge  whether  the  capture  were  prize  or  not,  and  further 
proof  should  appear  to  be  necessary,  the  ship  and  cargo 
should  be  appraised  by  persons  named  on  the  part  of  the 
captor,  and  be  delivered  up  to  the  claimants,  on  their  giving 
good  and  sufficient  security  to  pay  to  the  captor  the  full  value 
thereof  according  to  such  appraisement,  if  the  ship  should 
be  adjudged  lawful  prize  by  the  same  judge.  By  this  pro- 
vision, the  claimant  is  entitled  to  the  immediate  possession 
of  the  subject  in  dispute,  which  the  captor  cannot  obtain 
but  on  the  refusal  of  the  claimant  to  give  security  for  the 
appraised  value.  After  a  sentence  of  condemnation,  the 
captor  has  a  right  to  the  possession.  No  appraisement  is  to 
be  made  in  case  of  an  appeal ;  nor  is  there  any  provision 


{(l)  Repealed  by  22  Geo.  II.  c.  33. 
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for  a  sale  by  authority  of  the  Court,  in  order  to  ascertain 
the  value.  But  (by  the  8th  section  of  the  Act)  the  appeal 
is  to  be  allowed  in  like  manner  as  appeals  from  the  Courts 
of  Admiralty  in  England,  with  a  special  direction  that  the 
appellant  shall  enter  into  a  security  to  prosecute  the  appeal, 
answer  the  condemnation,  and  pay  treble  costs,  if  the  sen- 
tence shall  be  affirmed:  no  direction  is  given  as  to  any 
security  to  be  taken  from  the  party  appellate,  but  by 
reference  to  the  practice  of  the  Court  of  Admiralty  in 
England  on  appeals  to  the  Sovereign ;  and  it  is  added,  that 
the  execution  of  the  sentence  shall  not  be  suspended  by 
reason  of  any  appeal  (r). 

CCCLX.  Before  this  part  of  the  subject  be  dismissed, 
it  should  be  observed,  that  in  cases  where  a  captured  ship 
has  been  purchased,  under  a  title  invalid  indeed,  but  not 
notoriously  bad,  it  has  been  the  practice  of  the  English 
Court  of  Prize  to  decree  restitution  to  the  original  owner, 
but  at  the  same  time  to  allow  the  vendor  the  expense  of 
an  amelioration  beyond  the  ordinary  repairs,  but  not  the 
expense  of  ordinary  repairs  (s). 

CCCLXI.  6.  What  must  be  done  by  the  Captor  after 
capture,  and  to  lohat  ports  may  the  captured  property  be 
taken  ? 

It  is  incumbent  on  the  Captor— as  will  be  seen  more 
at  length  in  a  subsequent  chapter— to  bring  his  prize  as 
speedily  as  may  be  consistent  with  his  other  duties  within 
the  jurisdiction  of  the  Court  which  has  the  power  of  adjudi- 
cating upon  it.  But  he  may  find  it  necessary  to  touch  at 
a  neutral  port,  or  to  deposit,  if  permitted,  for  a  while  his 
prize  therein :  of  course,  no  doubt  can  arise  as  to  the  law- 
fulness of  taking  the  prize  into  the  port  of  an  ally.    Accord- 


(r)  Brymer  v.  AtUns,  1  H.  Blackstone's  Bep.  pp.   189,  190      The 
Acts  6  Anne,  c.  13  and  c.  37,  are  now  repealed  by  27  &  28  Vict*  c   23 
(s)  The  Kierlighett,  3  G.  Bob.  A  dm.  Bep.  p.  96.  •    •       • 

The  Berseverance,  2  ib.  p.  239. 
See  Dig.  v.  1.  iii.  38.  '^  De  Hcered.  BetiV 
VOL.    III.  "  p  p 
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ing  to  the  law  of  the  EngHsh  Prize  Court,  it  is  not,  generally 
speaking,  competent  to  captors  to  carry  prizes  into  a  foreign 
port,  and  offer  to  restore  them  on  bail.  It  is  an  irregularity 
which  can  only  be  justified  by  the  evident  and  indeed  uver- 
whelming  necessity  of  the  particular  case  (t). 

CCCLXII.  It  is  perfectly  competent  to  the  Neutral 
State,  and  it  is  in  accordance  with  modern  practice,  to  pro- 
hibit (u)  the  ingress  into  her  ports  of  all  prizes  made  by  all 
Belligerents ;  such  cases  of  course  excepted  as  belong  to 
the  class  of  urgent  necessity,  such  as  arise  from  distress  of 
weather  or  the  dangerous  state  of  the  vessels. 

CCCLXIII.  Upon  the  subject  of  permitting  prizes  to 
be  brought  into  neutral  ports,  no  uniformity  of  practice  has 
prevailed.  The  matter  has  been  sometimes  governed  (1) 
by  domestic  regulation,  sometimes  (2)  by  Treaties.  In 
the  absence  of  such  provisions,  it  should  seem  that  the  pre- 
sumption is  in  favour  of  the  permission  (x).  It  is  a  prima 
facie  presumption,  however,  only,  and  capable  of  being  easily 
rebutted. 

CCCLXIV.  1.  With  respect  to  domestic  regulations  upon 
this  subject,  Mr.  Manning  (?/)  refsrsus  to  various  authorities. 
By  a  proclamation  of  Henry  VI.  in  1426,  it  was  ordered 
that  all  prizes  were  to  be  brought  into  British  ports  ;  and  a 
similar  regulation  was  issued  by  Elizabeth  in  1602.  Captors 
were  desired  to  bring  French  prizes  into  the  ports  of  France 
by  various  ordinances  in  1400,  in  1543,  in  1674,  and  in 
1689:  the  Ordinance  of  1705  was  the  first  that  allowed 
French  prizes  to  be  taken  into  the  ports  of  an  ally.     And 


(t)  The  Peacock,  4  0.  Eoh.  Adm.  Rep.  p.  192. 
{u)  Bynk.  Q.  J.  P.  1.  i.  c.  xv. 
Valin,  Ord.  de  la  Marine,  t.  ii.  p.  272. 
Wheaton^s  EL  {Lawrence),  p.  498. 
De  Fid.  et  Duverd.  t.  ii.  p.  186. 
{x)  WJieatoTi's  El.  (Lauirence),  p.  498. 

(y)  P.  387.     The  statements  in  the  text  on  this  subject  are  princi- 
pally derived  from  this  accurate  and  valuable  work. 
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by  the  Danish  Ordinance  of  1710,  it  was  forbidden,  on  pain 
of  death,  to  carry  Danish  prizes  into  any  but  Danish  ports  (z). 
But  such  rules  were  not  universal ;  and  Loccenius,  who  wrote 
in  1651,  decided  that  prizes  in  Neutral  ports  could  not  be 
interfered  with  unless  special  Treaty  intervened  («). 

By  the  French  Ordonnance  of  1650,  no  prizes  brought  into 
French  ports  by  foreign  cruisers  were  to  be  sold  there  {b)  ; 
and  by  subsequent  French  Ordinances,  no  prize  taken  by  a 
vessel  with  a  foreign  commission  was  to  be  allowed  to  remain 
more  than  twenty-four  hours  in  a  French  port,  unless  com- 
pelled by  stress  of  weather,  or  unless  the  prize  had  been 
taken  from  the  enemies  of  the  French ;  and  also  any  goods 
belonging  to  the  French,  or  to  their  allies,  were  to  be  taken 
out  of  any  prizes  brought  into  French  ports,  and  restored  to 
the  original  proprietors  (c). 

But  by  the  Venetian  Edict  of  1779,  respecting  the  Neu- 
trality of  Venice,  the  sale  of  prizes,  and  even  equipment 
of  cruisers,  is  equally  allowed  to  all  Belligerents  (d). 

CCCLXV.  7.  In  the  Courts  of  lohat  country  must  it  be 
adjudicated  upon  ? 

The  answer  to  this  question  has,  with  an  exception  pre- 
sently to  be  noticed,  been  universally  the  Court  of  the  captor 
or  of  his  ally  (e) — for,  as  we  have  seen,  the  two  *'  unam  con- 
"  stituunt  civitatem  "  (/).     In  such  cases  there  is  nothing  to 


(z)  Robinson's  Collectanea  Maritima,  p.  30. 

{a)  Loccenius,  De  Jure  Maritimo,  1.  ii.  c.  iv.  s.  7. 

(6)  Valin,  Ord.  de  la  Marine,  II.  1.  iii.  t.  ix.  art.  i. 

(c)  lb.  1.  iii.  tit.  ix.  arts.  xiv.  xv. 

(d)  De  Martens,  Bee.  1.  iii.  p.  85. 
Manning's  Law  of  Nations,  pp.  388,  389. 

(e)  The  Flad  Oyen  (leading  English  case),  1  C.  Rob.  Adm.  Rep.  p. 
136.     The  doctrine  of  this  case  was  affirmed  by  the  Court  of  Appeal. 

See  the  Falcon,  6  G.  Rob.  Adm.  Rep.  p.  198. 
The  Alerta,  9  CrancWs  (Amer.)  Reports,  pp.  359-3G4. 
(/)  Vtde  anth,  p.  126,  and  the  Henrich  &  Maria,  4  C.  Rob.  Adm. 
Rep.  p.  60. 

p  p  2 
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prevent  the  Government  from  proceeding  to  that  last  act  of 
hostility.  There  is  a  common  interest  between  them  on  the 
subject ;  and  both  Governments  may  be  presumed  to  authorise 
any  measures  conducing  to  give  effect  to  their  arms,  and  to 
consider  each  other's  ports  as  mutually  subservient.  Such  a 
condemnation  is  sufficient  in  regard  to  property  taken  in  the 
course  of  the  operations  of  a  common  war  (^).  With  respect 
to  the  Neutral  State  itself,  the  most  vehement  advocates  of 
neutral  rights  have  holden  that  it  has  no  power  of  inter- 
fering with  prizes  brought  within  its  ports  ;  unless,  indeed, 
such  power  have  been  conveyed  to  it  by  the  provisions  of 
special  Treaties,  of  which  some  notice  will  be  presently 
taken  (h)  ;  or  unless,  as  has  been  already  stated,  the  capture 
have  been  made  in  violation  of  neutral  rights,  and  the  prize 
be  brought  voluntarily  within  the  jurisdiction  of  the  Neu- 
tral (0.  And  now  by  27  &  28  Vict.  c.  25.  s.  35,  it  is  pro- 
vided that  *^  where  any  ship  or  goods  is  or  are  taken  by  any  of 
"  Her  Majesty's  naval  or  naval  and  military  forces  while  act- 
"  ing  in  conjunction  with  any  forces  of  any  of  Her  Majesty's 
"  allies,  a  Prize  Court  shall  have  jurisdiction  as  to  the  same 
"  as  in  case  of  Prize,  and  shall  have  power,  after  condem- 
"  nation,  to  apportion  the  due  share  of  the  proceeds  to  Her 
"  Majesty's  ally,  the  proportionate  amount  and  the  dis- 
"  position  of  which  share  shall  be  such  as  may  from  time 
"  to  time  be  agreed  between  Her  Majesty  and  Her  Majesty's 
*'  ally." 

CCCLXVI.  The  exception  arising  from  special  Treaties 
referred  to  in  the  last  paragraph,  is  to  be  found  in  the 
former  practice  of  the  French  Government,  at  a  period  of 


(<;)  The  Christopher,  2  C.  Bob.  Adm.  Rep.  p.  210. 

(h)  Manning,  p.  388,  note  (1). 

Hiihner,  De  la  Saisie  des  Bdtiments  Nexdres,  II.  i.  c.  xi.  s.  8. 

De  Martens,  1.  viii.  c.  vii.  s.  312. 

{%)  Vide  ante,  §  cccxxviii.  p.  531. 
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admitted   anomaly  with    respect   to   the    administration   of 
Prize  Law — viz.,  in  the  year  1796. 

No  such  question,  however,  was  presented  for  discussion 
during  the  Crimean  War  by  the  existing  Prize  Law  of 
France,  for,  by  the  Decret  du  18  Juillet,  1854,  of  the 
Emperor  jVapoleon  the  Third,  all  Commissions  Consulaires 
were,  by  implication  at  least,  annulled  (k). 

In  fact,  these  commissions  were  never  defended  at  the  time 
of  their  de  facto  institution  by  any  eminent  French  jurists  (I), 
though  a  skilful  gloss  is  thrown  over  their  illegality  by  the' 
authors  of  the  recent  Traite  des  Prises  Maritimes  (in). 

They  were  always  open  to  this  dilemma— viz.  : 

1.  Either  they  sat  in  the  neutral  territory  without  the 
sanction  of  the  neutral  authority,  and  then  they  were  clearly 
illegal.  ^ 

2.  Or  they  sat  with  the  sanction  of  the  neutral  authority  : 
and  then  either  the  Neutral  might  be  fairly  holden,  by  the 
accordance  of  such  sanction,  to  have  acted  as  a  Belligerent, 
or,  at  all  events,  the  judgments  of  such  Court  wouldliot  be 
held  binding  upon  any  State  but  the  neutral  one  which 
sanctioned  so  mischievous  and  unwarrantable  an  innovation 
upon  the  Rights  of  Nations.  The  truth  is,  that  they  were 
among  the  worst  features  of  the  Revolution,  and  to  them, 
as  well  as  to  other  abortive  Courts  of  Prize,  were  appli- 
cable the  words  of  that  great  jurist,  M.  Merlin  :  "  On  ne  se 


^   (^0  Messieurs  D'Bauterive  and  De  Cussy  state  the  law  correctly: 
^  L  usage  moderne  a  generalement  reconnu,  pour  juger  les  prises   la 
juridiction  de  I'Etat  helligernnV—TraUes  de  Commerce,  t.  ix.  p.  375. 
(0  MM.  De  Pist.  and  Duverd.,  speaking  of  the  ArrSte  du  Germinal, 
-4nYin.  art.   23,  on  this  subject,  are  obliged  to  admit,  "La  redac- 
tion de  cet  article  est  pleine  de  reserves  et  de  restrictions  ;  on  voit 
qu  elle  avait  ete  prise  sous  I'influence  des  observations  faites  au  Conseil 
des  Anciens  par  le  rapporteur  de  la  loi  du  8  Floreal,  An  IV.,  lequel 
avait  e'mis  sans  contradiction  la  doctrine  que  les  principes  du  droit  des 
gens,  qui  donnent  exclusivement  a  chaque  nation  le  pouvoir  juridic 
tionnel  sur  son  territoire,  et  les  traites  qui,  pour  la  plupart,  repetent 
ces  prmcipes,  concourent  pour  s'opposer  h,  ce  que  nos  consuls  exercent 
une  prerogative  aussi  extraordinaire  chez  I'etranger  "     t   ii   p  173 
(m)  De  Pist.  et  Duverd.  t.  ii.  p.  174  •  i  •        • 
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"  rappelle  que  trop  combien  furent  desastreux  les  rebultats 
"  de  cette  etrange  legislation — les  tribunaux  ne  tenaient 
"  aucun  compte  dans  leurs  jugements  des  rapports  de  la 
"  France  avec  les  puissances  etrangeres — dela  des  reclama- 
'*  tions  nombreuses  et  energiques  "  (n), 

CCCLXVII.  The  law  upon  this  subject  was  admirably 
discussed  by  Lord  Stowell,  in  a  case  (o)  which  was  adju- 
dicated upon  in  the  English  Prize  Court  in  the  early  part  of 
the  year  1799. 

It  was  the  case  of  a  ship  taken  by  a  French  privateer,  and 
carried  into  the  port  of  Bergen,  in  Norway,  where  it  appears 
she  underwent  a  sort  of  process,  which  terminated  in  a  sen- 
tence of  condemnation  pronounced  by  the  French  Consul,  and 
under  that  sentence  she  was  asserted  to  have  been  transferred 
to  a  neutral  proprietor. 

"  But  another  question  "  (Lord  Stowell  observes)  "  has 
"  arisen  in  this  case,  upon  which  a  great  deal  of  argument 
"  has  been  employed ;  namely,  whether  the  sentence  of  con- 


(n)  Cited  De  Fist,  et  Duverd.  t.  ii.  p.  158. 

(o)  The  Flad  Oyen,  1  0.  Roh.  Adm.  Bep.  p.  135. 

The  Persevermice,  2  C.  Roh.  Adm.  Rep.  p.  240.  (In  this  case,  for 
the  amelioration  of  a  prize  ship,  purchased  by  a  Neutral,  under  illegal 
condemnation,  in  Norway,  allowance  was  made  on  restitution  to 
original  owner.) 

The  Kierlighett,  3  ih.  p.  95.  (In  this  case  a  condemnation  in  Nor- 
way, before  a  French  Consul,  holden  invalid,  and  not  helped  by  a 
sentence  of  a  Court  of  Prize,  in  the  enemy's  country,  decreeing  resti- 
tution to  the  -neutral  claimant,  on  the  circumstances  of  a  subsequent 
capture,  &c.) 

Havelock  v.  Rockivood,  8  Durnford  &  East,  p.  268. 

Donaldson  v.  Thompson,  1  CamphelVs  Rep.  p.  429. 

The  following  decisions  in  the  Prize  Courts  of  the  N.  A.  United 
States  support  the  judgment  of  Lord  Stowell  : — 

The  Invincible,  2  Gallison's  (Amer.)  Reports,  pp.  28,  36. 

>S.  C.  1  Wheaton's  (Amer.)  Rep.  p.  238. 

Maissomiaire  v.  Keating,  2  Gallison's  {Amer.)  Rep.  pp.  224-234. 

The  Findlay  and  the  William,  1  Peter's  (Amer.)  Adm.  Rep.  p.  12. 

Whedwright  v.  Depeyster,  1  Jolnsoiis  {Amer.)  Rep.  p.  471. 

Fage  v.  Lennox,  15  ih.  p.  172. 

1  Kent's  Comm.  pp.  103,  lOi. 
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*'  demnation  which  was  pronounced  by  the  French  Consul 
"  is  of  such  legal  authority  as  to  transfer  the  vessel,  sup- 
*'  posing  the  purchase  to  have  been  bond  Jide  made  ?  I 
"  directed  the  counsel  for  the  claimants  to  begin,  because, 
"  the  sentence  being  of  a  species  altogether  new,  it  lay  upon 
"  them  to  prove  that  it  was  nevertheless  a  legal  one. 

"  It  has  frequently  been  said,  that  it  is  the  peculiar  doctrine 
"  of  the  law  of  England  to  require  a  sentence  of  condemna- 
"  tion  as  necessary  to  transfer  the  property  of  prize ;  and 
"  that,  according  to  the  practice  of  some  nations,  twenty-four 
"  hours,  and,  according  to  the  practice  of  others,  bringing 
"  infra  pr<Esidia,  is  authority  enough  to  convert  the  prize. 
"  I  take  that  to  be  not  quite  correct ;  for  I  apprehend  that, 
"  by  the  general  practice  of  the  Law  of  Nations,  a  sentence 
"  of  condemnation  is  at  present  deemed  generally  necessary  ; 
"  and  that  a  neutral  purchaser  in  Europe,  during  w^ar,  does 
"  look  to  the  legal  sentence  of  condemnation  as  one  of  the 
"  title-deeds  of  the  ship,  if  he  buys  a  prize  vesseh  I  believe 
"  there  is  no  instance  in  which  a  man,  having  purchased  a 
''  prize  vessel  of  a  Belligerent,  has  thought  himself  quite 
*'  secure  in  making  that  purchase,  merely  because  the  ship 
"  had  been  in  the  enemy's  possession  twenty-four  hours,  or 
"  carried  infra  prcesidia.  The  contrary  has  been  more  gene- 
"  rally  held ;  and  the  instrument  of  condemnation  is  amongst 
"  those  documents  which  are  most  universally  produced  by  a 
"  neutral  purchaser,  that  if  she  has  been  taken  as  prize,  it 
"  should  appear  also  that  she  has  been,  in  a  proper  judicial 
"  form,  subjected  to  adjudication. 

"Now,  in  what  form  have  these  adjudications  constantly 
"  appeared  ?  They  are  the  sentences  of  Courts  acting  and 
"  exercising  their  functions  in  the  belligerent  country ;  and  it 
"  is  for  the  very  first  time  in  the  world  that,  in  the  year  1799, 
*'  an  attempt  is  made  to  impose  upon  the  Court  a  sentence  of 
"  a  tribunal  not  existing  in  the  belligerent  country,  but  of  a 
"  person  pretending  to  be  authorised  vv'ithinthe  dominions  of 
"  a  neutral  country.  In  my  opinion,  if  it  could  be  shown 
"  that,  regarding  mere  speculative  general  principles,  such 
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"  a  condemnation  ought  to  be  deemed  sufficient,  that  would 
^^  not  be  enough ;  more  must  be  proved :  it  must  be  shown 
"  that  it  is  conformable  to  the  usage  and  practice  of 
"  nations  (//). 

"  A  great  part  of  the  Law  of  Nations  stands  on  no  other 
"  foundation  ;  it  is  introduced,  indeed,  hy  general  principles, 
"  but  it  travels  with  those  general  principles  only  to  a  cer- 
"  tain  extent ;  and,  if  it  stops  there,  you  are  not  at  liberty  to 
"  go  farther,  and  to  say  that  mere  general  speculations  would 
"  bear  you  out  in  a  further  progress.  Thus,  for  instance,  on 
"  mere  general  principles  it  is  lawful  to  destroy  your  enemy, 
"  and  mere  general  principles  make  no  great  difference  as  to 
"  the  manner  by  which  this  is  to  be  effected ;  but  the  con- 
^'  ventional  law  of  mankind,  which  is  evidenced  in  their  prac- 
"  tice,  does  make  a  distinction,  and  allows  some  and  pro- 
*'  hibits  other  modes  of  destruction  ;  and  a  Belligerent  is 
"  bound  to  confine  himself  to  those  modes  which  the  com- 
"  mon  practice  of  mankind  has  employed,  and  to  relinquish 
"  those  which  the  same  practice  has  not  brought  within  the 
"  ordinary  exercise  of  war,  however  sanctioned  by  its  prin- 
"  ciples  and  purposes. 

"  Now,  it  having  been  the  constant  usage  that  the  tri- 
"  bunals  of  the  Law  of  Nations  in  these  matters  shall  exer- 
''  cise  their  functions  within  the  belligerent  country,  if  it 
"  was  proved  to  me  in  the  clearest  manner  that  on  mere 
"  general  theory  such  a  tribunal  might  act  in  the  neutral 
"  country,  I  must  take  my  stand  on  the  ancient  and  uni- 
"  versal  practice  of  mankind,  and  say  that,  as  far  as  that 
"  practice  has  gone,  I  am  willing  to  go,  and  where  it  has 
"  thought  proper  to  stop,  there  I  must  stop  likewise. 

"  It  is  my  duty  not  to  admit,  that  because  one  nation  has 
"  thought  proper  to  depart  from  the  common  usage  of  the 
"  world,  and  to  meet  the  notice  of  mankind  in  a  new  and 
"  unprecedented  manner,  that  I  am  on  that  account  under 


(p)  Vide  cDitc,  vol.  i.  pt.  i. 
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"  the  necessity  of  acknowledging  the  efficacy  of  such  a  novel 
*' institution,  merely  because  general  theory  might  give  it 
"  a  degree  of  countenance,  independent  of  all  practice  from 
"  the  earliest  history  of  mankind.  The  institution  must 
"conform  to  the  text  law,  and  likewise  to  the  constant 
"  usage  upon  the  matter  ;  and  when  I  am  told  that,  before 
"  the  present  war,  no  sentence  of  this  kind  has  ever  been 
"  produced  in  the  annals  of  mankind,  and  that  it  is  produced 
"  by  one  nation  only  in  this  war,  I  require  nothing  more  to 
"  satisfy  me  that  it  is  the  duty  of  this  Court  to  reject  such 
"  a  sentence  as  inadmissible. 

"  Having  thus  declared  that  there  must  be  an  antece- 
"  dent  usage  upon  the  subject,  I  should  think  myself  justified 
"  in  dismissing  this  matter  without  entering  into  any  farther 
"  discussion.  But  even  if  we  look  farther,  I  see  no  suffi- 
"  cient  ground  to  say,  that  on  mere  general  principles  such 
"a  sentence  could  be  sustained:  proceedings  upon  Prize 
"  are  proceedings  in  rem  ;  and  it  is  presumed  that  the  body 
"  and  substance  of  the  thing  is  in  the  country  which  has  to 
"  exercise  the  jurisdiction  "  (<7). 

The  learned  judge  then  disposes  of  an  argumentum  ad 
hominem,  or  ad  gentem,  arising  from  the  practice  of  English 
Prize  Courts  to  condemn  vessels  lying  in  neutral  ports 
at  the  time  of  condemnation.  To  this  argument  he 
replies  : — 

1.  That  the  practice  itself  was  infrequent  and  irregular. 

2.  That  it  did  not  authorise  a  bad  practice  in  other  States, 
for  "  the  true  mode  of  correcting  the  irregular  practice  of  a 
"  nation  is  by  protesting  against  it,  and  by  inducing  that 
"  country  to  reform  it :  it  is  monstrous  to  suppose,  that 
"because  one  country  has  been  guilty  of  an  irregularity, 
"  every  other  country  is  let  loose  from  the  Law  of  Nations, 
"  and  is  at  liberty  to  assume  as  much  as  it  thinks  fit." 

3.  That  this  practice  had  been  in  use  only  with  respect 


{q)  The  Flad  Oycn,  1  0.  Bob.  Adm.  Rep.  pp.  139-142. 
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to  vessels  lying  at  Leghorn  and  Lisbon,  where  the  English 
had  peculiar  privileges  (r). 

4.  That  Neutrals  had  no  interest  in  disputing  the  validity 
of  their  sentences. 

5.  And  chiefly,  as  it  should  seem  in  these  cases,  there  was 
no  doubt  as  to  the  authority  of  the  tribunal  itself,  which  was 
acting  in  the  country  to  which  it  belonged. 

"  Here  a  person,  utterly  naked  of  all  authority  except 
"  over  the  subjects  of  his  own  country,  and  possessing  that 
"  merely  by  the  indulgence  of  the  country  in  which  he 
"resides,  pretends  to  exercise  a  jurisdiction  in  a  matter  in 
"^  which  the  subjects  of  many  other  States  may  be  con- 
"  cerned.  No  such  authority  was  ever  conceded  by  any 
"  country  to  a  foreign  agent  of  any  description  residing 
'  ^  within  it ;  and  least  of  all  could  such  an  authority  be 
"  conceded  in  the  matter  of  Prize  of  War — a  matter  over 
"  which  a  neutral  country  has  no  cognizance  whatever,  ex- 
"  cept  in  the  single  case  of  an  infringement  of  its  own  ter- 
"  ritory  ;  and  in  which  such  a  concession  of  authority  cannot 
"be  made  without  departing  from  the  duties,  and  losing 
"  the  benefits  of  its  neutral  character. 

"  Mark  the  consequences  which  must  follow  from  such 
''  a  pretended  concession :  observe  in  the  present  case  how 
"  it  would  affect  the  neutral  character  of  the  ports  in  the 
"  North  !  If  France  can  station  a  judge  of  the  Admiralty 
"  at  Bergen,  and  can  station  there  its  cruisers  to  carry  in 
"prizes  for  that  judge  to  condemn,  who  can  deny  that  to 
"  every  purpose  of  hostile  mischief  against  the  commerce  of 
^'  England,  Bergen  will  differ  from  Dunkirk  in  no  other 
"respect  than  this,  that  it  is  a  port  of  the  enemy  to  a 
"much  greater  extent  of  practical  mischief?     To  make  the 


(r)  See  on  this  point,  too,  the  Ilenrick  S  Maria,  4  C.  Bob.  Adm, 
Hep.  p.  61. 

The  Polka,  Spinks^  Prize  Eep.  p.  57.  Adm.  dh  Ecxl.  Rep.  vol.  i, 
p.  447. 
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"  ports  of  Norway  the  seats  of  the  French  tribunals  of 
"  war,  is  to  make  the  adjacent  sea  the  theatre  of  French 
"  hostility. 

"  It  gives  one  Belligerent  the  unfair  advantage  of  a  new 
"  station  of  war  which  does  not  properly  belong  to  him, 
"  and  it  gives  to  the  other  the  unfair  disadvantage  of  an 
*'  active  enemy  in  a  quarter  where  no  enemy  would  naturally 
"  be  found.  The  coasts  of  Norway  coukl  no  longer  be 
"  approached  by  the  British  merchant  with  safety,  and  a 
"  suspension  of  commerce  would  soon  be  followed  by  a  sus- 
"  pension  of  amity. 

"  Wisely,  therefore,  did  the  American  Government  defeat 
"  a  similar  attempt  made  on  them,  at  an  earlier  period  of 
''  the  w^ar :  they  knew  that  to  permit  such  an  exercise  of 
''  the  rights  of  war  within  their  cities,  would  be  to  make 
"  their  coasts  a  station  of  hostility  "  (s), 

CCCLXVIII.  But  a  claimant  who  has  purchased  under 
an  originally  invalid  sentence,  may  cure  the  defect  of  that 
title,  though  passed  after  many  changes  of  property,  by  the 
sentence  of  a  proper  tribunal. 

If  the  title  is  impeached  before  the  sentence  takes  place, 
it  may  be  vitiated  ;  but  when  a  valid  sentence  comes,  it  must 
be  considered  as  operating  retroactively,  so  as  to  rehabilitate 
the  former  title  (t). 

Where  a  ship  has  been  captured,  and  carried  into  a  hostile 
port,  and  is  afterwards  sold  to  a  Neutral,  the  presumption  of 
law  is  that  she  has  been  regularly  condemned,  and  the  burden 
of  proving  the  contrary  rests  on  the  claimant,  and  not  on 
the  purchaser  (u).  The  case  in  which  this  principle  was 
enunciated  was  decided  in  the  Instance,  and  not  in  the  Prize 
Court  of  Admiralty.  It  would  appear,  that  if  the  ship  had 
been    carried   into  a  Neutral's    port,  the  burden  of  proof 


(s)  The  Flad  Oyen,  1  0.  Bob.  Adm.  Rep.  p.  144. 

{f)  The  Falcon,  6  0.  Rob.  Adm.  Rep.  p.  200. 

(if)  The  Countess  of  Lauderdale,  4  C.  Rub.  Adm.  Rep.  p.  286. 
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would  have  lain,  if  he  had  been  a  foreign  purchaser,  upon 
the  claimant  (.r). 

CCCLXIX.  It  is  to  be  observed  that  with  respect  to 
the  interests  of  parties,  not  being  British  subjects,  a  British 
Prize  Court  does  not,  according  to  the  opinion  of  Lord 
Stowell,  inquire  into  the  sufficiency  of  a  sentence  passed  by 
a  Neutral  Court. 

This  doctrine  was  laid  down  in  the  case  of  an  American 
ship  captured  by  the  French,  condemned  in  Spain,  and 
purchased  by  a  Danish  merchant.  On  a  subsequent  capture 
by  an  English  cruiser,  a  claim  was  given  for  the  Danish 
purchaser,  and  also  for  the  former  American  proprietor,  on 
the  ground  that  the  condemnation,  having  been  in  a  port 
neutral  towards  America,  was  invalid.  The  Court  declined 
to  judge  of  the  relation  of  foreign  States,  and  decreed 
restitution  to  the  Danish  purchaser  (y). 

CCCLXX.  It  may  be  remarked  here,  though  perhaps  a 
little  out  of  the  proper  place,  that  a  title  originally  defective, 
being  acquired  under  the  sentence  of  an  incompetent  Court, 
is  cured  by  an  intervening  peace,  for  peace  has  the  effect  of 
quieting  all  titles  of  possession  arising  from  the  war  (z). 

CCCLXXI.  These  observations  may  be  properly  closed 
with  the  opinion  of  an  eminent  civilian  expressed  in  the 
clearest  language,  and  in  the  most  positive  tone  : — 

"  Ut  victor  intra  propria  praesidia  tutus  est,  ita  si  amici 
*'  fidem  elegerit  et  in  ejus  praesidia  se  et  sua  contulerit, 
^'  etiam  illic  publico  nomine  tutus  erit.  Is  vero  cui  res  ilia; 
"  jure  belli  ademptas  sunt,  frustra  eas  in  communis  amici 
"  territorio  repetitum  venit ;   quod  enim  belli  sors  occupanti 


(x)  See  note  to  the  Countess  of  Lauderdale,  4  C.  Boh.  Adm.  Bep. 
p.  286. 

The  Constant  Mary,  referred  to  in  the  Kierliyhett,  3  C.  Boh.  Adm. 
Bep.  pp.  97-8. 

S.  C.  Cartheiv's  Bep.  p.  423. 

(y)  The  Cosmopolite,  3  C.  Boh.  Adm.  Bep.  p.  334. 

(2;)  The  Schoo7ie  Sophie,  G  ih.  p.  138. 
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"  dedit,  in  pacato  loco  apud  communem  amicum  merito  sibi 
"  servabit "  («). 

CCCLXXIL  The  rule  that  the  trial  of  captures  made 
jure  belli,  by  a  duly  commissioned  ship  of  war,  whether  from 
an  enemy  or  a  neutral,  belongs  exclusively  to  the  Courts 
of  the  State  to  which  the  captor  belongs,  is  undeniable. 
But  there  are  two  exceptions  to  this  rule  :  if,  first,  the  capture 
be  made  within  the  territorial  limits  of  a  neutral  country 
into  which  the  prize  is  brought ;  secondly,  or  by  a  privateer 
which  had  been  illegally  equipped  in  such  neutral  country ; 
the  Prize  Courts  of  such  neutral  country  not  only  possess 
the  power,  but  it  is  their  duty,  to  restore  the  property  so 
illegally  captured  to  the  owner  (^). 

CCCLXXIII.  A  remarkable  instance  of  the  vindication 
of  the  rights  of  neutral  jurisdiction  grew  out  of  an  episode 
of  the  Seven  Years'  War. 

In  the  month  of  August,  1759,  the  English  Admiral 
Boscawen  fought  an  action  off  Cadiz  with  some  French 
ships  under  the  command  of  M.  De  la  Clue.  The  action 
was  unfavourable  to  the  French,  and  they  were  compelled 
to  take  refuge  in  the  Bay  of  Lagos ;  thither  they  were  pur- 
sued by  the  English,  who  set  fire  to  and  destroyed  the 
ships  which  had  sought  the  protection  of  the  Portuguese 
ports. 

This  conduct  was  a  clear  and  unquestionable  violation 
of  the  neutral  rights  of  Portugal,  which  probably  would 
not  have  taken  place,  but  for  the  very  peculiar  in- 
timacy of  the  relations  subsisting  between  England  and 
Portugal. 

It  produced,  however,  a  very  spirited  remonstrance  from 
the  then  Minister  of  Portugal,  the  Marquis  of  Pombal ;  and 
the  result  was  that  an  ambassador  extraordinary  was  sent 


(a)  Loccenius^  De  Jure  Maritimo,  1.  ii.  c.  iv.  s.  6. 
(h)  The  Alerta,  9  OrancKs  (Amer.)  Rep.  p.  304. 
Vide  ante,  pp.  531-580,  §  cccxxviii.-ccclxvi. 
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from  England  to  make  a  special  and  public  apology  for  the 
conduct  of  the  English  admiral  (c). 

CCCLXXIY.  Mr.  Lawrence,  in  his  edition  of  Mr. 
Wheaton's  work,  furnishes  us  (d)  with  the  following  case 
upon  this  subject : — 

It  appears  that  in  September,  1814,  a  case  of  violation  of 
neutral  territory  occurred  in  the  destruction,  in  the  harbour 
of  Fayal,  of  the  American  privateer  General  Armstrong  by 
an  English  squadron.  Reclamations  founded  on  it  were 
made  against  the  Government  of  Portugal,  which  were,  by 
the  2nd  article  of  the  Treaty  of  26th  February,  1851  (e), 
agreed  to  be  submitted  to  the  arbitration  of  a  sovereign, 
potentate,  or  chief  of  some  nation  in  amity  with  both  the 
high  contracting  parties.  Under  this  provision,  Louis 
Napoleon,  the  President  of  the  French  Republic,  was 
selected  as  arbitrator.  There  is  some  discrepancy  between 
the  American  statement  and  the  summary  of  facts  on  which 
the  award  proceeds.  The  Prince  President,  however,  in 
pronouncing  that  no  indemnity  was  due  from  Portugal,  does 
not  deny  the  responsibility  of  a  Neutral  to  make  compensa- 
tion to  a  Belligerent  whose  property  has  been  captured  or 
destroyed  within  its  jurisdictional  limits  by  the  opposing 
Belligerent,  but  he  founds  his  decision  on  the  assumed  fact, 
that  the  American  commander  had  not  applied,  from  the 
beginning,  for  the  intervention  of  the  neutral  sovereign ; 
that  by  having  recourse  to  arms,  to  repel  an  unjust  aggres- 
sion of  which  he  pretended  to  be  the  object,  he  had  himself 
failed  to  respect  the  Neutrality  of  the  territory  of  the  foreign 
sovereign,  and  had  thereby  released  that  sovereign  from 
the  obligation  to  afford  him  protection  by  any  other  means 
than  that  of  pacific  intervention  ;  and  that  the  Portuguese 


(c)  Revue  de  Droit  Frangais  et  Mrmtger  (1840),  torn.   vii.  p.  751. 
Ixi. 

(d)  Wheaton's  Elements  of  International  Law  (Lawrence),  p.  493. 
note. 

(c)  Treaties  of  the  United  States,  1854,  p.  92. 
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Government  could  not  be  holden  responsible  for  the  result  of 
the  collision  which  took  place  in  contempt  of  its  rights  of 
sovereignty,  and  in  violation  of  the  neutrality  of  its  terri- 
tory, and  without  the  local  officers  being  required  in  proper 
time  to  grant  the  necessary  aid  and  protection  (/). 

CCCLXXV.  It  has  been  said  that  if  a  prize,  which  it 
is  alleged  was  captured  within  neutral  waters,  be  brought 
within  the  ports  of  the  same  Neutral,  he  has  jurisdiction  to 
try  this  question.  This  position  seems  to  have  been  rightly 
maintained  in  the  affirmative  by  the  French  Conseil 
d'Etat  (g).  But  does  the  simple  fact  that  the  captured 
vessel,  or  cargo,  belongs  to  the  Neutral  State  within  whose 
ports  she  is  brought  by  the  Belligerent  as  prize,  found  the 
jurisdiction  of  the  Neutral  over  the  prize  ? 

The  whole  question  is  sometimes  divided  by  jurists  into 
two  parts : 

1.  When  the  prize  has  been  taken  from  a  Neutral  who 
is  not  the  subject  of  the  State  into  whose  port  the  captor 
has  brought  the  prize. 

2.  When  the  prize  is  taken  from  a  Neutral  who  is  the 
subject  of  that  State. 

It  appears  to  the  writer  of  these  pages  that  in  both  cases 
the  answer  must  be  in  the  negative ;  the  right  of  deciding 
whether  a  capture  made  jure  belli  on  the  high  seas  (A)  be 
lawful  or  not  is  a  part  of  the  Right  of  War,  and  belongs 
only  to  a  Belligerent.  The  Neutral  may  claim  justice  in 
the  Court  of  the  Belligerent,  or  may  refuse  altogether,  as 
we  have  seen,  the  right  of  asylum  in  his  ports  to  any  Belli- 
gerent bringing  a  prize  (i). 


(/)  Cong.  Doc,  32nd  Cong.  1st  Sess.  H.  Rep.  Ex.  Doc.  No.  53  ; 
32nd  Cong.  2nd  Sess.  Senate,  Ex.  Doc.  No.  24. 

(g)  De  Fist,  et  Duverd.  t.  ii.  p.  191.  case  of  La  Satanique  centre  VAry 
et  Maria  ;  2nd  t.  i.  p.  186. 

(h)  That  is  directly,  not  incidentally,  in  a  civil  case  of  property,  or 
the  like. 

(i)  De  Fist,  et  Duverd.  t.  i.  pp.  185,  186. 

The  Alerta,  9  Cranch's  (Amer.)  Rep.  pp.  359,  364. 
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CCCLXXVI.  Nevertheless,  the  affirmative  of  both 
these  positions  has  found  supporters  among  jurists  of 
celebrity. 

As  to  the  first  position — namely,  when  the  prize  has  been 
taken  from  a  Neutral  who  is  not  the  subject  of  the  State 
into  whose  port  the  captor  has  brought  the  prize — it  is 
maintained  by  Azuni  (k),  that  the  captured  ship  may  invoke 
the  jurisdiction  of  the  neutral  Court ;  and  Hiibner  (/)  is,  of 
course,  of  the  same  opinion. 

On  the  other  hand,  Lampredi  (m)  is  strongly  of  opinion 
that  the  captured  Neutral  is  to  all  intents  in  the  same  pre- 
dicament as  the  captured  enemy,  and  that  he  is  not  justici- 
able in  the  neutral  Court ;  and  he  cites  a  variety  of  Treaties 
in  which  this  principle  is  recognised. 

The  doctrine  and  the  practice  of  England,  of  the  North 
American  United  States,  and  of  France  (n),  are  in  accord- 
ance with  the  opinion  of  Lampredi. 

Spain  has  recognised  it  by  an  express  law  (o),  with  the 
rather  whimsical  exception  of  a  case  in  which  one  half  of  the 
value  of  the  cargo  of  the  captured  ship  belongs  to  Spaniards  ; 
in  which  event  the  prize  is  to  be  subject  to  Spanish  juris- 
diction. 

CCCLXXVII.  With  respect  to  the  second  position — 
namely,  when  the  prize  is  taken  from  a  Neutral  w'ho  is  the 
subject  of  the  State  into  whose  port  the  captor  has  brought 
the  prize  ;  that  in  such  a  case  the  neutral  Court  has  juris- 
diction over  the  prize,  is  maintained  in  a  qualified  manner, 
as  has  been  stated,  by  the  Law  of  Spain,  by  Galiani  (/?), 

Qi)  T.  ii.  c.  iv.  s.  3. 

{I)  T.  ii.  c.  i.  s.  7. 

(m)  S.  14. 

{n)  "  Quoi  que  I'on  piiisse  dire  contra  cette  opinion,  il  est  certain 
qu'elle  a  ete  de  tout  temps  celle  du  gouvernement  Fran^ais,  et  qu'elle 
a  ete  constamment  pratique'e  pour  les  prises  faites  sous  son  pavilion." — 
Merlin,  Bep.  t,  xiii.  p.  143. 

(o)  Cedule  Royale  of  14  June,  1797,  Art.  7. 

Merlin,  Rep.  t.  xiii.  p.  145. 

(p)  Merlin,  Bep.  t.  xiii.  pp.  143-5,  ^^  Prise  Marlti^ne." 
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and  without  any  reservation  by  Azuni  (r),  who  relies  upon 
several  judgments  of  the  Sardinian  Courts.  M.  Merlin  (s) 
appears  to  be  of  the  same  opinion,  and  thinks  that  he  is 
supported  in  it  by  the  authority  of  the  Ordonnance  de  la 
Marine  of  1681  (Arts.  14,  15).  And,  as  has  been  men- 
tioned, the  same  doctrine  is  maintained  by  England  and  the 
North  American  United  States  {t),  and  is  confirmed  by  the 
Statute  Law  of  both  countries  {u). 

On  the  other  hand,  Yalin  {x)  is  of  a  different  opinion, 
and  puts  a  different  construction  on  the  articles  of  the 
Ordonnance. 

Nevertheless,  it  appears  also  to  be  the  doctrine  which  the 
French  tribunals  of  prize  adopted  during  the  last  war  with 
Russia  :  "  Nous  ne  pensons  pas,  en  effet "  (say  MM.  De 
Pistoye  and  Duverdy),  "  que  la  nationalite  du  capture  doive 
"  etre  une  circonstance  suffisante  pour  attrlbuer  a  une 
"  puissance  neutre  le  pouvoir  de  juger  de  la  validite  de  la 
"  prise  faite  sur  un  de  ses  nationaux  et  amenee  dans  ses  ports. 
"  II  y  a,  en  effet,  pour  donner  a  la  nation  neutre  pouvoir  de 
"  relaxer  ses  nationaux  injustement  captures,  un  autre 
"  principe,  qui,  independamment  de  la  question  de  validite 
"  ou  d'invalidite  de  la  prise,  lui  donne  toute  latitude. 
"  Chaque  etat  est  maitre  dans  ses  ports,  et  si  Fhumanite 
"  vent  qu'on  y  admette  les  corsaires  des  parties  belligerantes 
"  et  leurs  prises,  la  politique  permet  qu'on  fasse  alors  payer, 
"pour  ainsi  dire,  le  droit  d'asile,  ainsi  que  cela  existe  en 
"  France  (y)  ;  mais  la  puissance  neutre  ne  peut  pas,  parce 
"  qu'elle  donne  asile  au  capteur  et  au  capture  qui  est  slen, 
"  usurper  le  droit  de  juger  de  la  validite  de  la  prise  ;  ce 
"  droit   appartenant   exclusivement,  en  vertu   du  droit  de 


(r)  Merlin,  Rep.  t.  xiii.  pp.  143-5.     {"  Prise  Maritime") 
(s)  Ihid. 

(t)  The  Alerta,  9  Cranch's  (Amer.)  Rep.  p.  359. 
(ii)  Vide  ante,  vol.  i.  App.  vi. 

(x)  Merlin,  Rep.  t.  xiii.  pp.  143-5.     {^^  Prise  Maritime.") 
The  Flad  Oyen,  1  G.  Rob.  Adm.  Rep.  p.  135. 
()/)  V.  Art.  15  de  VOrdonnance  de  1681,  et  ci-apres,  Tltre  X. 
VOL.    III.  Q  Q 
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"  guerre,  au  gouvernement  au  nom  cluquel  la  capture  a  ete 
"  faite  "  (z). 

CCCLXX  VIIT.  By  the  convention  entered  into  between 
France  and  England  during  the  last  war  with  Russia,  it  was 
stipulated  (Art  3),  that  in  case  of  the  capture  of  a  merchant 
vessel  of  one  of  the  two  countries,  the  adjudication  of  such 
capture  should  always  belong  to  the  jurisdiction  of  the 
country  of  the  captured  vessel ;  and  the  cargo  should  be  dealt 
with,  as  to  the  jurisdiction,  in  the  same  manner  as  the 
vessel. 

CCCLXXIX.  8.  Where  must  the  captured  property  he 
at  the  time  of  condemnation  ? 

An  attentive  review  of  all  the  cases  decided  in  the  Courts 
of  England  and  the  Xorth  American  United  States  leads 
to  the  conclusion  that  the  condemnation  of  a  Capture,  by  a 
regular  Prize  Court,  sitting  in  the  country  of  the  Belligerent, 
of  a  prize  lying  at  the  time  of  the  sentence  in  a  neutral 
port,  is  irregular,  but  clearly  valid  (a).  It  appeared  to  be 
the  inclination  of  the  English  Prize  Court,  during  the  last 
war  with  Russia,  to  limit  to  cases  of  necessity  the  condem- 
nation of  vessels  lying  in  a  neutral  port  (b).  It  is  scarcely 
necessary  to  add,  after  what  has  been  said  as  to  the  former 
French  law  on  condemnations  by  Judges  of  the  Belligerent 
in  neutral  ports,  that  such  condemnations  of  vessels  lying 
in  neutral  ports  are  holden  valid  by  the  French  Prize  Courts. 

CCCLXXX.  Among   the  principal  Treaties  (c)  which 


(z)  De  Pistoye  et  Duverdy,  Traite  des  Prises  Maritimes,  t.  ii.  p.  186. 

(a)  The  Henrick  (&  Maria,  4  C.  Roh.  Adm.  Rep.  p.  43. 

The  Christopher,  2  ih.  p.  207. 

The  Victoria,  Edwards^  Adm.  Rep.  p.  97. 

Hudson  V.  Guestier^  4  Cranch^s  (Amer.)  Rep.  p.  293. 

S.  C.  6  Cranch's  (Amer.)  Rep.  p.  281. 

The  Arabella  &  Madeira,  2  Gallison^s  (Amer.)  Rep.  p.  368. 

(6)  The  Polka,  Spinks'  Adm.  and  Ecd.  Rep.  vol.  i.  pp.  447-8  ;  Pri^ 
Bep.  p.  57. 

(c)  The  earlier  Treaties  between  England  and  the  Dukes  of  Bur- 
gundy, and  the  Treaties  between  Christian  and  Algerine  and  Barbary 
Statas,  on  this  subji?ct,  are  not  referred  to  in  the  text. 
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have  altered,  as  between  the  contracting  parties,  the  gene- 
ral International  Law  respecting  the  non-interference  of 
Neutrals  as  to  prizes  brought  into  their  ports,  are  the 
following : — 

The  Treaty  of  1654  between  England  and  Portugal, 
whereby  prizes  captured  by  either  party,  brought  into  the 
ports  of  their  ally,  are  to  be  restored  to  their  original 
owners  {d). 

A  Treaty  to  the  like  effect  between  Portugal  and  Hol- 
land in  1661  {e). 

A  Treaty  between  Portugal  and  France  in  1797,  whereby 
no  prize  of  either  party  was  to  be  sold  in  the  ports  of  the 
other,  and  no  privateers,  except  in  cases  of  imminent  peril, 
received  (/). 

A  Treaty  between  France  and  the  North  American 
United  States  in  1778,  whereby  no  ship  of  the  enemy  of 
either  party  was  allowed  to  sell  her  prize,  or  discharge  her 
cargo,  or  buy  more  than  provisions  immediately  indispen- 
sable in  the  ports  of  either  party  {g), 

A  Treaty  between  the  same  parties  in  1800,  whereby  no 
sale  of  prizes  by  either  ally  is  allowed  in  the  ports  of  the 
other,  and  privateers  are  limited  to  indispensable  provi- 
sions (h). 

A  Treaty  between  Holland  and  the  North  American 
United  States  in  1782,  whereby  the  sale  of  prizes  brought 
by  either  party  into  the  ports  of  the  other  was  legalised  (i). 


See  generally  the  catalogue  of  Treaties  on  this  subject  between  all 
States.  Traites  de  Commerce  de  H.  et  De  Gussy,  t.  ix.  p.  375,  "  Prises 
et  Reprises;  "  and  Manning,  p.  368. 

(d)  Dumont,  vi.  t.  ii.  p.  84. 

(e)  lb.  p.  369. 

(/)  De  Martens,  Ree.  t.  vi.  p.  414, 
(g)  lb.  t.  ii.  p.  597. 
(h)  lb.  t.  vii.  p.  108. 
(i)  lb.  t.  iii   p.  465. 

De  H.  et  De  0.,  Tr.  de  Comm.  {2nd  Part),  t.  iii.  p.  270,  art.  1. 
See  t.  ix.  p.  107  of  this  work,  for  the  mode  of  reference  to  the  differ- 
ent Volumes  and  Parts  of  it. 

Q   Q   2 
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A  Treaty  between  England  and  the  North  American 
United  States  in  1794,  stipulating  that  prizes  made  by  the 
enemies  of  either  of  the  contracting  parties  shall  not  be  re- 
ceived in  their  ports  (A). 

A  Treaty  containing  similar  provisions  between  the  same 
parties  in  1806  (/). 

A  Treaty  in  1829,  between  Holland  and  Columbia,  allow- 
ing the  entrance  of  prizes  into  their  ports  (m). 

A  Treaty  between  Spain  and  Denmark,  in  1742,  autho- 
rising the  reception  and  sale  of  prizes  in  the  ports  of  the 
respective  parties  (n). 

A  Treaty  between  England  and  the  Emperor  of  Germany, 
in  1795,  whereby  prizes  made  from  either  ally  were  for« 
bidden  to  be  sold  in  the  ports  of  the  other,  and  were  to  re- 
main only  twenty-four  hours  therein  under  penalty  of  con- 
fiscation (o). 

CCCLXXXI.  9.  As  to  the  forfeiture  hy  misconduct  of 
the  Captors'*  title  to  Prize. 

Captors,  whether  in  command  of  public  or  private  ships 
of  war,  may  forfeit  their  rights  of  prize  by  misconduct,  and 
this  independent  of  any  statutable  provision  by  the  old- 
established  law  of  the  Admiralty  Court  (/>)  ;  and  an  obstinate 
neglect  or  refusal  to  comply  with  the  instructions  of  the 
Government,  or  the  Regulations  of  the  Prize  Act,  has  been 
held  sufficient  to  authorise  an  infliction  of  the  forfeiture ; 
and,  in  such  case,  the  prize  is  condemned  to  the  Govern- 


{l)  Be  H.  et  De  C.  {2nd  Part),  torn.  iii.  pp.  204-5-8,  art.  19. 
(l)  lb.  228,  art.  19. 

(m)  lb.  (2nd  Part),  torn.  i.  p.  369,  art.  21. 
(n)  lb.  {2nd  Part),  torn.  i.  p.  425,  art.  3. 
(o)  De  Martens,  Bee.  vi.  Ixxxii.  art.  7. 
(p)  La  Peine  des  Anges,  Stewart,  p.  9. 
The  Cossack,  ib.  pp.  513-517. 
The  Herkimer,  ib.  p.  128. 
8.  G.  2  HalVs  Am.  Law  Journ.  p.  133. 

The  Clarissa,    cited  in  Stewart,  p.  144  ;    and  2  HaWs  Am.  Law 
Journ.  p.  145. 
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ment  (^)  :  so  in  the  case  of  the  unlawful  rescue  of  the  prize 
by  the  Captors  from  the  custody  of  the  Court  (r).  And 
where  the  claimant  has  not  affected  his  property  with  a 
hostile  character,  as  by  a  trade  with  the  enemy,  &c.,  but 
has  been  engaged  in  some  other  traffic  contravening  the 
municipal  law  of  his  own  country,  so  that  he  cannot  entitle 
himself  to  a  restitution  of  the  property,  it  will  be  condemned 
to  the  Government,  and  not  to  the  captors  (s). 

By  27  &  28  Vict.  c.  25.  §  37,  it  is  provided  that  "  a  Prize 
"  Court,  on  proof  of  any  oifence  against  the  Law  of  Nations, 
"  or  against  this  Act,  or  any  Act  relating  to  naval  disci- 
"  pline,  or  against  any  Order  in  Council  or  royal  pro- 
"  clamation,  or  of  any  breach  of  Her  Majesty's  instructions 
"  relating  to  prize,  or  of  any  act  of  disobedience  to  the 
"  orders  of  the  Lords  of  the  Admiralty,  or  to  the  com- 
"mand  of  a  superior  officer,  committed  by  the  captors  in 
"  relation  to  any  ship  or  goods  taken  as  prize,  or  in  re- 
"  lation  to  any  person  on  board  any  such  ship,  may,  on 
"condemnation,  reserve  the  prize  to  Her  Majesty's  dis- 
"posal,  notwithstanding  any  grant  that  may  have  been 
"  made  by  Her  Majesty  in  favour  of  captors." 


The  Der  Mohr,  3  C.  Bob.  Adm.  Bep.  p.  129. 
The  Triton,  4  ih.  p.  78. 

The  Barossa,  note  to  the  Woodbridge,  1  Haggard  Adm.  Bep.  p.  75. 
The  Nemesis,  Edwards'  A  dm.  Bep.  p.  50. 

With  respect  to  the  punishment  of  the  misconduct  of  Privateers, 
vide  post. 

(q)  The  Bothnea  S  Janstoff,  2  Gallison's  (Amer.)  Bep.  pp.  78,  92. 

(r)  The  Cossack,  Stewart,  p.  513. 

(s)  The  Wahmgham  Backet,  2  C.  Bob.  Adm.  Bep.  p.  77. 

The  Etrusco,  4  ib.  262,  note  (a). 

The  Venus,  8  Cranch's  (Ainer.)  Bep.  pp.  277,  287. 


598  INTERNATIONAL    LAW. 


CHAPTER   V. 

1.    NON-COMMISSIONED    CAPTORS. — 2.    JOINT    CAPTURE. — 
3.    CAPTURES   BY   TENDERS. 

CCCLXXXII.  A  TREATISE  upon  International  Law- 
does  not  perhaps,  strictly  speaking,  require  a  further  investi- 
gation of  the  subject  of  Maritime  Capture  than  has  been 
given  in  the  preceding  chapter  ;  but  there  are  certain  out- 
lying and  collateral  questions  of  a  mixed  public  and  inter- 
national character,  v^'hich  it  is  the  object  of  the  present  and 
following  chapter  to  consider.  It  is  now  proposed  to  con- 
sider questions  relating  to — 

1.  Non-commissioned  Captors. 

2.  Joint  Capture. 

3.  Captures  by  Boats  and  Tenders. 
CCCLXXXIII.  1.  As  to    Non-commissioned  Captors. 

In  cases  of  non-commissioned  ships,  and  ships  commissioned 
against  one  enemy,  having  no  commission  against  another 
whose  property  is  captured  (a),  the  Captors  are  not  entitled 
to  any  share  in  the  prize,  and  the  property  is  to  be  con- 
demned to  the  Government,  or  to  its  special  grantee,  if  any 
such  exist.  Bynkershoek,  indeed,  contends,  that  if  a  non- 
commissioned ship  is  attacked,  and  captures  the  assailant 
in  her  own  defence,  the  officers  and  crew  are  solely  entitled 
to  the  prize ;  and  this  doctrine  seems  also  to  be  supported  by 
Grotius  (b).     However,  the  general  Prize  Law  of  France, 


(a)  Vide  ante,  vol.  i.  pt.  iii.  c.  xx. 

(6)  Bynk,  Q.  J.  Pub.  1.  i.  c.  xx.     Du  Fonceaii's  ed.  pp.  155-lCl. 
Grotius  de  J.  B.  et  P.  1.  iii.  c,  vi.  s.  10. 

Vide  ante,  §  ccclvi.  for  provision  on  this  subject  in  §  39  of  27  &  28 
Vict.  c.  25. 
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Great  Britain,  and  the  United  States  is  as  has  been  above 
stated  (c).  If  at  the  time  of  a  Capture  by  a  ship  commis- 
sioned by  letter  of  marque,  the  master  of  the  capturin^r 
vessel  be  not  on  board,  the  Capture  is  consldei*ed  as  made 
without  a  commission,  and  it  enures  to  the  Government,  or 
its  special  grantee  (J)  ;  and  if  a  Capture  be  made  by  a 
cutter  fitted  out  by  a  captain  of  a  man-of-war  as  a  tender  (e), 
and  manned  from  his  ship,  but  without  any  authority  or 
commission^  it  is  deemed  to  be  made  by  a  non-commissioned 
vessel,  and  the  Capture  will  not  enure  to  the  benefit  of  the 
man-of-war.  It  would  be  otherwise  if  the  tender  were 
attached  to  the  ship  by  public  authority,  for  then  the 
ship  would  share  (/).  Arid  if  persons  in  the  navy 
land  from  their  ships  and  man  a  fort,  and  thereby  compel 
a  ship  to  strike  as  prize,  it  is  considered  as  a  Capture 
made  at  sea  by  a  force  upon  land,  which  is  a  Non-commis- 
sioned Capture  {g).  But  it  would  be  otherwise  if  the  place 
on  shore  were  a  resort  for  naval  purposes  by  persons  in  the 
navy  only,  for  then  it  may  be  deemed  a  stationary  tender, 
rather  attached  to  and  de2)endent  upon  the  vessels,  than 
having  the  vessels  attached  to  and  dependent  upon  it. 

CCCLXXXIV.  In    England,  by  very  ancient    grants 
from  the  Crown,  the  Lord  High  Admiral  has  the  benefit  of 


(c)  Dn  Ponceauh  Bynk.  p.  162,  note  (d). 

1  Valin  SUV  VOrd.  torn.  i.  p.  79. 

The  Haase,  1  C.  Bob.  Adm.  Fcep.  p.  286. 

The  Reheccah,  1  ib.  p.  227. 

The  Amor  Pare7itum,  ib.  p.  303. 

The  Twee  Gesuster,  2  ib.  p.  284,  note  (a). 

The  Melomane,  5  ib.  p.  41. 

The  Joseph,  1  Galliso7t's  (Amer.)  Rep.  p.  545. 

{d)  The  Charlotte,  5  G.  Rob.  Adm.  Rep.  p.  280. 

(e)  Vide  infra  as  to  Tenders. 

(/)  The  Melomane,  5  0.  Rob.  Adm,  Rep.  p.  41. 

The  Charlotte,  ib..  p.  280. 

Capture  of  Curagoa,  1  Dodsoyih  Adm.  Rep.  p.  220,  note  (a). 

The  Dos  Hermanos,  2  Wheat.  (Amer.)  Rep.  p.  76. 

(</)  The  Rebeccah,  1  C.  Rob.  Adm.  Rep.  p.  227. 
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all  Captures  made  at  sea  by  non-commissioned  vessels ;  and 
also  of  all  Captures,  by  whomsoever  made,  of  all  ships  and 
goods  coming,  or  already  come,  into  ports,  creeks,  or  roads 
of  England  and  Ireland,  by  stress  of  weather  or  other  acci- 
dent, or  by  mistake  of  port,  or  by  ignorance,  not  knowing  of 
the  war,  and  also  of  all  derelicts.  But  the  Crown  has  still 
reserved  to  itself  all  such  ships  and  goods  as  shall  be  seized 
in  port  before  any  declaration  of  w^ar  or  reprisals  ;  and  also 
all  such  as  shall  voluntarily  come  in,  upon  revolt  from  the 
enemy,  and  as  shall  be  driven  or  forced  into  port  by  the 
King's  men-of-war  (K).  The  office  of  the  Lord  High  Ad- 
miral has  for  more  than  a  century  past  been  put  in  commis- 
sion; but  as  the  office  is  still  considered  to  have  a  legal 
existence,  though  now  residing  in  the  person  of  the  King, 
the  rights  and  perquisites  of  that  office  are  still  distinguished 
as  they  were  anciently,  and  are  ascertained  by  an  observance 
of  the  ancient  rules,  with  the  same  exactness  as  if  the  pro- 
ceeds were  carried  in  the  ancient  and  distinct  course  {i). 
Hence  arises  the  well-known  distinction  of  condemnation  to 
the  ^mg  jure  coronce,  and  the  King  in  his  office  of  Admi- 
ralty, as  droits  of  Admiralty :  the  former  applying  in  all 
cases  where  the  Crown  is  still  entitled  to  the  prize  property, 
in  virtue  of  its  sovereignty  and  inherent  prerogatives ;  the 
latter  applying  to  all  cases  where  the  same  belongs  to  the 
office  of  Lord  High  Admiral.  Hence  the  appointment  of  an 
Advocate  and  Proctor  to  Her  Majesty,  in  her  office  of  Ad- 
miralty, distinct  from  the  appointments  of  the  officer  for- 


Qh)  The  Reheccah,  1  C.  Rob.  Adm.  Rep.  pp.  227  and  230  note  (a). 

The  Gertruyda,  2  ib.  p.  211. 

The  Melomane,  5  ih.  p.  22. 

The  Maria  Frangoise,  6  ib.  p.  282. 

The  Joseph,  1  Gallison's  (Amer.)  Rep.  p.  545. 

By  1  &  2  Vict.  c.  2.  s.  2.,  droits  of  Admiralty,  with  other  hereditary 
revenues  of  the  Crown,  are  transferred  to  the  Consolidated  Fund.  As 
to  receivers  of,  see  17  &  18  Vict.  c.  120. 

(i)  The  Gertruyda,  2  C.  Rob.  Adm.  Rep.  p.  211. 

The  Maria  Frangoise,  C  ih.  p.  282. 
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merly  known  as  Queen's  Advocate  and  of  the  Queen's 
Proctor. 

CCCLXXXV.  In  the  North  American  United  States, 
strictly  speaking,  there  are  no  droits  of  Admiralty ;  for  all 
prizes  to  which  no  persons  can  entitle  themselves  by  a  public 
or  private  commission  of  w^ar,  are  condemnable  to  the  Go- 
vernment itself  in  its  sovereign  capacity  (k).  But  the  phrase 
Droits  of  Admiralty  is  often  used  in  the  legal  adjudications 
of  the  United  States,  as  equivalent  to  condemnations  to  the 
United  States,  in  virtue  of  their  general  sovereignty  and 
prerogative,  as  enforced  in  the  Courts  of  Admiralty. 

But  although  non-commissioned  persons  cannot,  by 
making  a  Capture,  entitle  themselves  to  the  benefits  of 
prize,  yet,  in  all  cases  of  condemnations  as  droits  of  Ad- 
miralty, where  their  conduct  has  been  fair,  the  Prize  Court 
will,  in  its  discretion,  award  them  a  recompense ;  and  even 
in  some  cases  will  award  them  the  whole  value  of  the  prize, 
where  there  has  been  great  personal  gallantry  and  merit  (/). 
It  is  not  necessary  to  enumerate  at  large  the  various  cases 
in  which  property  is  deemed  a  droit  of  Admiralty,  or  a  prize 
to  the  Government  Jwre  coroncB,  The  preceding  authorities 
will  be  found  to  contain  almost  all  the  learning  on  the  sub- 
ject. 

CCCLXXXYI.  2.  As  to  Joint  Captures.— An  accu- 
rate examination  of  the  principles  of  Law  applicable  to  this 
subject,  requires  that  a  distinction  should  be  made  be- 
tween— 

A.  Private  Ships  of  War,  or  Privateers. 

B.  Public  Ships  of  War. 

CCCLXXXVII.  A.  With  respect  to  Private  Ships  of 
War,  or  Privateers,  it  is  a  general  principle,  that  no  right  to 
share  as  Joint  Captors  accrues  merely  hy  being  in  sight  at 


Qi)  The  Joseph^  1  Gallisons  (Amer.)  Rep.  p,  545. 
(0  The  Haase,  1  C.  Bob.  Adm.  Ikp.  p.  28(5. 
The  Amor  Parentum,  ib.  p.  303. 
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the  time  when  the  prize  is  captured  (m) :  there  must  be 
actual  intimidation,  or  actual  or  constructive  assistance  (n). 
And  it  may  be  here  observed,  that  the  same  principle  is 
applied  to  Captures  in  sight  of  fortresses,  and  of  land  forces 
and  armies,  for  they  do  not  share  unless  there  be  actual  co- 
operation (o) ;  and  in  such  cases  the  assistance  ought  to  be 
material,  in  order  to  entitle  the  parties  to  share  as  Joint- 
Captors  (/?). 

CCCLXXXVIII.  The  reason  of  this  rule  in  relation  to 
Privateers  is,  that  the  beino;  in  sight  is  not  sufficient  with 
respect  to  them  to  raise  the  presumption  of  co-operation  in 
the  Capture.  They  clothe  themselves  with  commissions  of 
war  from  views  of  private  advantage  only.  They  are  not 
bound  to  put  their  commissions  in  use  on  every  discovery  of 
an  enemy  ;  and,  therefore,  the  Court  does  not  presume  in 
their  favour,  from  the  mere  circumstance  of  their  being  in 
sight,  that  they  were  there  with  a  design  of  contributing 
assistance,  and  engaging  in  the  contest.     There  must  be,  as 


(m)  Bynk.  Q.  J.  Puh.  1.  i.  c.  xviii. 

{n)  Ihid. 

And  see  a  learned  note  of  M.  du  Ponceau,  in  his  translation  of 
Bynkershoek^s  Q.  J.  P.  p.  144. 

Talbot  V.  Three  Briggs,  1  HalVs  Am.  Law  Juurn.  p.  266. 

S.  C.  1  Dallas's  (Amer.)  Rep.  p.  95. 

De  Martens  on  Capt.  sec.  32.  p.  91. 

The  Santa  Brigada,  3  0.  Boh.  Adm.  Rep.  p.  52. 

The  Forsigheid,  ih.  p.  311. 

VAmitie,  6  ih.  p.  261. 

"I.  Aucun  ne  pourra  etre  admis  au  partage  d'un  vaisseau  pris  sur 
les  ennemis,  s'il  n'a  contribue  a  I'arreter,  ou  contracte  societe  avec 
celui  qai  s'en  est  rendu  maitre.  II.  Celui  qui  pretend  partager  un 
vaisseau  ne  sera  point  cense  avoir  contribue  a  I'arreter  sHl  n\i  com- 
hattu,  ou  s'il  n'a  fait  tel  effort  qu'en  intimidant  I'ennemi  par  sa  presence, 
ou  en  lui  coupant  chemin,  et  I'einpechant  de  s'e'chapper,  il  I'aii 
oblige  k  se  rendre,  sans  qu'il  lui  suffise  d'avoir  ete  en  vue,  d'avoir 
donne  chasse,  lorsqu'il  sera  prouve  que  cette  chasse  aura  ete  inutile." 
— Regleme7it  du  27  Janvier,  1706. 

(o)  Bynk.  Q.  J.  Pub.  1.  i.  ch.  xviii. 

The  Dordrecht,  2  C.  Rob.  Adm.  Rep.  p.  65. 

(p)  Ibid. 
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to  them,  the  animufi  capieyidi  demonstrated  by  some  overt 
act,  by  some  variation  of  conduct,  which  would  not  have 
taken  place  but  with  reference  to  that  particular  object,  and 
if  the  intention  of  acting  against  the  enemy  had  not  been 
entertained  (^q).  Formerly  the  principle  of  constructive 
assistance  was  carried  a  great  way,  but  the  later  inclination 
of  Courts  has  been  rather  to  restrain  than  to  extend  the 
rule  (r)  ;  and  where  no  actual  assistance  is  alleged,  the  pre- 
sumption of  LaAV  leans  in  favour  of  the  actual  Captors  (s). 
But  even  with  respect  to  Privateers,  it  is  not  necessary  that 
a  joint  chaser  should  actually  board  a  prize ;  it  will  be 
enough  if  there  is  the  animus  persequendi  sufficiently  indi- 
cated by  the  conduct  of  the  vessel.  The  act  of  chasing, 
therefore,  if  continued  for  any  length  of  time,  and  not 
abandoned  at  the  time  of  Capture,  will  be  sufficient  to 
found  a  title  of  Joint  Capture  (t)  ;  but  if  the  chase  be  dis- 
continued, it  is  otherwise  {u).  And  if  a  ship  has  actually 
engaged  another,  and  been  beaten  off,  and  yet  remains  in 
sight  about  the  enemy,  with  an  evident  intention  of  persist- 
ing in  the  contest,  and  another  vessel  then  comes  up  and 
makes  the  Capture,  the  first  is  entitled  to  share  in  the  Cap- 
ture (^x). 

CCCLXXXIX.  B.  With  respect  to />2«&/zc  ships  of  war, 
public  policy  has  introduced  a  different  rule  ;  and  all  such 
ships  being  in  sight  are  deemed  to  be  constructively  assist- 
ing, and  therefore  entitled  to  share  in  the  Capture  (3/).     The 

{q)  VAmitle,  6  G.  Boh.  Adm.  Rep.  p.  261. 
La  Flore,  5  ih.  p.  268. 

(r)  The  Vryheid.  2  C.  Rvh.  Adm.  Rep.  p.  16. 
The  Odin,  4  ib.  p.  318. 
La  Furiense,  Steivart,  p.  177. 
(s)  The  Bohert,  3  C.  Roh.  Adm.  Rep.  p.  194. 

This  rule  was  followed  as  to  booty  on  land  in  the  ^^  Banda  and 
Kirwee  Booty  ^^  case,  L.  R.  1  Adm.  and  Fed.  109. 
(t)  L'Amitie,  6  C.  Roh.  Adm.  Rep.  p.  261. 
(u)  Ibid. 

The  Waaksamheid,  S  ih.  p.  1. 
(x)  La  Virginie,  5  ih.  p.  124. 
(y)  The  Dordrecht,  2  ih.  p.  55. 
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reason  of  this  distinction  is,  that  public  ships  are  under  a 
constant  obligation  to  attack  the  enemy  wherever  seen,  and 
therefore,  from  the  mere  circumstance  of  being  in  sights  a 
presumption  is  sufficiently  raised  that  they  are  there  animo 
capiendi.  In  the  case  of  Privateers,  the  same  obligation 
does  not  exist ;  the  law,  therefore,  does  not  give  them  the 
benefit  of  the  same  presumption  (2).  Where  the  actual 
Captor  is  a  public  armed  ship,  the  rule  is  additionally  sup- 
ported by  the  obvious  policy  of  promoting  harmony  in  the 
service.  But  the  rule  equally  applies  where  the  actual 
Captor  is  a  Privateer  (a) ;  though  the  Privateer,  in  the 
converse  case,  is  not  entitled  to  share  from  merely  being  in 
sight  (b).  There  are  exceptions,  however,  to  the  rule, 
where  the  circumstances  of  the  case  repel  the  presumption 
of  the  animus  cajnendi :  such  is  the  case  where  a  public 
ship  is  in  sight,  but  steering  an  opposite  or  different  course 
inconsistent  with  the  notion  of  an  intent  to  capture  (r). 
But  the  mere  sailing  on  a  different  course  is  not  sufficient 

The  Bohert,  3  0.  Boh.  Adm.  Bep.  p.  194. 

The  Forslgheid,  3  ib.  p.  311. 

La  Flore,  5  ih.  p.  268. 

The  Bellona,  Edw.  Adm.  Bep.  p.  63. 

La  Furieuse,  Steiuart,  Vice- Adm.  Bep.  p.  177. 

The  Sparkler,  1  Dodson  Adm.  Bep.  p.  359, 

"  Si  plusieurs  vaisseaux  ont  part  a  une  meme  prise, — etpar  vaisseaux 
preneurs  sont  entendus  ceux  qui  se  seront  trouves  ensemble  et  a  vue  de  la 
prise  lorsqii'elle  aura  etefaite, — ou  faisant  partie  d'une  meme  escadre, 
le  montant  de  ce  qui  reviendra  a  chaque  vaisseau,  fregate  et  autres 
batimens  de  Sa  Majeste,  sera  constate  sur  la  proportion  du  nombre  de 
leurs  canons  en  batterie,  et  de  leur  calibre,  a  commencer  par  celui  de 
quatre  livres  et  au-dessus,  et  du  nombre  d'equipage  etant  a  bord  de 
chaque  vaisseau,  et  cette  proportion  ainsi  etablie,  la  repartition  de  ce 
qui  reviendra  a  chaque  vaisseau  sera  faite  sur  le  pied  qui  est  prescrit 
dans  Particle  precedent." — Ordonnance  du  Boi  concernant  les  prises 
faites  par  les  vaisseaux,  fregates  et  autres  bdtime^is  de  IS.  M.  du  15  Juin, 
1757. 

(z)  La  Flore,  5  C.  Bob.  Adm,.  Bep.  p.  268. 

(a)  Ibid. 

(6)  The  iSanta  Brigada,  3  ib.  p.  52. 

(c)  The  Bobert,  ib.  p.  194. 

The  Dric  Gebrocders,  5  ib.  p.  339. 
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to  defeat  a  title  of  Joint  Capture ;  for  it  is  not  npcessary 
that  two  sMps  should  pursue  the  enemy  in  the  same  line. 
If  one  vessel  sail  in  one  direction,  and  the  other  in  a  different 
direction,  with  the  purpose  of  capturing,  that  difference  of 
course  would  not  defeat  a  unity  of  purpose,  nor  destroy  the 
claim  of  Joint  Capture  (d).  But  if  the  ship  claiming  as 
Joint  Captor  has  changed  her  course,  and  discontinued  the 
chase  before  the  Capture,  the  claim  is  defeated,  unless  this 
conduct  b«  occasioned  by  the  fraud  or  misconduct  of  the 
capturing  ship :  for  then  the  Court  will  let  in  the  claim 
with  a  view  to  punish  the  fraud  or  misconduct  (e).  So  if 
the  persons  claiming  as  Joint  Captors  have  reconnoitred  the 
prize,  and  abandoned  all  design  of  Capture,  they  are  not 
entitled  to  share  (/). 

By  27  &  28  Vict.  c.  26,  s.  36,  it  is  provided  that 
"  before  condemnation  a  petition  on  behalf  of  asserted 
"  Joint  Captors  shall  not  (except  by  special  leave  of  the 
"  Court)  be  admitted,  unless  and  until  they  give  security  to 
"  the  satisfaction  of  the  Court,  to  contribute  to  the  actual 
"  Captors  a  just  proportion  of  any  costs,  charges,  or  ex- 
"  penses  or  damages  that  may  be  incurred  by  or  awarded 
"  against  the  actual  Captors  on  account  of  the  capture  and 
"  detention  of  the  Prize. 

"  After  condemnation,  such  a  petition  shall  not  (except 
^'  by  special  leave  of  the  Court)  be  admitted,  unless  and 
"  until  the  asserted  Joint  Captors  pay  to  the  actual  Captors 
"  a  just  proportion  of  the  costs,  charges,  and  expenses 
"  incurred  by  the  actual  Captors  in  the  case,  and  give  such 
''  security  as  aforesaid,  and   show   sufficient  cause   to   the 


{d)  Le  Niemen,  1  Dodsoii's  Adm.  Rep.  p.  9. 

(e)  The  Waaksamheid,  3  G.  Boh.  Adm.  Bep.  p.  1. 

The  Bohert,  ib.  p.  194. 

La  Virginie,  5  ib.  p.  124. 

The  Drie  Gebroeders,  ib.  p.  339. 

(/)  The  Lord  Middleton,  4  ib.  p.  153. 

The  Drie  Gebroeders,  5  ib.  p.  339. 

VAmitie,  6  ib.  p.  ^61. 
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"  Court  why  their  petition  was  not  presented  before  con- 
"  demnation. 

"  Provided,  that  nothing  in  the  present  section  shall  ex- 
"  tend  to  the  asserted  interest  of  a  flag  officer  claiming  to 
"share  by  virtue  of  his  flag." 

CCCXC.  But  even  with  regard  to  Public  Ships  of  War 
cases  of  constructive  assistance  in  Joint  Capture  are  not 
to  be  extended,  and  therefore  the  Court  requires  that  the 
ship  should  be  actually  in  sight  (g).  Therefore,  being  in 
sight  a  day  or  two  before  the  Capture  is  not  sufficient.  It 
must  be  at  the  commencement  of  the  engagement  or  chase, 
or  during  its  continuance  (Ji).  And  being  in  sight  when 
the  enemy  was  first  descried,  and  being  detached  before  the 
chase  or  preparations,  therefore,  is  not  sufficient  (i).  But 
it  would  be  otherwise  if  detached  in  sight  of  the  enemy  at 
the  moment  of  chase,  and  under  preparation  for  chase  ;  for 
there  must  be  some  actual  contribution  of  endeavour  as 
well  as  of  general  intention  (A).  And  it  would  seem  to 
be  very  doubtful,  whether  the  prize  being  seen  from  the 
mast-head  would  bring  the  case  within  the  rule  of  being  in 

sight  (/). 

CCCXCI.  And  a  like  rule  is  applied  to  the  capitulation 
of  an  island;  for  to  entitle  a  public  ship  to  share  in  the 
Capture,  she  must  not  be  detached  upon  another  service, 
but  must  be  actually  in  sight  at  the  time  (m). 

CCCXCII.  No  antecedent  or  suhsequent  services  in  the 
expedition  will  help  the  case  where  the  })arty  would  not 
otherw^ise  be  entitled  to  share  (ji). 


(g)  The  Vryheid,  2  C.  Bob.  Adm.  Rep.  p.  16. 

The  Odin,  4  ih.  p.  318. 

La  Furieuse,  Stewart,  p.  177. 

(h)  The  Vryheid,  2  C.  Bob.  Adm.  Bep.  p.  16. 

(0  Ibid. 

(k)  Ibid. 

(l)  The  Bobert,  3  ib.  p.  194. 

(m)  The  Island  of  Trinidad,  5  ib.  p.  92. 

(n)  The  Buenos  Ayres,  1  DodsoWs  Adm.  Rep.  p.  28. 
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CCCXCIII.  In  respect  also  to  a  joi7it  chase/^fhoth  ships 
are  in  chase  without  any  common  co-operation,  except  such 
as  the  two  parties  acting  separately,  with  a  common  object 
in  view,  might  produce,  and  during  the  chase  night  comes 
on,  and  the  enemy  is  lost  sight  of,  and  the  ships  still  are  in 
pursuit,  but  one  of  them  cruises  merely  in  search  and  from 
conjecture  adopts  an  erroneous  course,  and  in  consequence 
thereof  the  prize  is  captured  either  by  the  other,  or  by  a 
third  ship  on  the  next  day,  out  of  sight,  the  ship  so  erro- 
neously cruising  is  not  entitled  to  share  as  a  Joint  Captor, 
for  it  is  a  discontinuance  of  the  chase  to  change  a  course 
upon  conjecture  (o).  Nor  will  it  vary  the  case  that  the 
position  or  course  run  by  such  ship  had  the  effect  of  throw- 
ing the  prize  into  the  hands  of  the  other  ship,  by  inducing 
the  prize  to  alter  her  course.  It  would,  indeed,  be  an  ex- 
travagant position  to  admit  that  every  fleet  or  ship  which, 
either  by  accident  or  design,  diverts  the  course  of  an  enemy, 
and  by  so  doing  occasions  her  Capture  by  a  totally  distinct 
force,  should  be  considered  as  a  Joint  Captor  (p). 

CCCXCIV.  It  is  certainly  true,  that  darkness  prevent- 
ing sight  will  not  universally  exclude  from  a  right  to  share ; 
nor  can  the  rule  be  laid  down  universally  the  other  way ; 
for  there  may  not  in  every  case  be  evidence  to  show  the 
proximity  to  the  scene  of  action.  Where  it  can  be  shown 
that  the  asserted  Joint  Captor  was  in  sight  when  the  dark- 
ness came  on,  and  that  she  continued  steering  the  same 
course  by  which  she  was  before  nearing  the  prize,  and  that 
the  prize  itself  also  continued  the  same  course,  it  amounts 
almost  to  demonstration  that  the  ships  would  have  seen,  and 
been  seen  by  each  other,  at  the  time  of  Capture,  if  darkness 
had  not  intervened,  and,  in  such  case,  she  ought  to  be  let  in 
to  the  benefit  of  Joint  Capture  (q). 


(o)  Le  Niemen,  1  DodsorCs  Adm.  Rep.  p.  9. 
The  Financier,  ih.  p.  61. 
(p)  Le  Niemen,  ih.  p.  9. 
(q)  The  Union,  1  ih.  p.  346. 
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CCCXCV.  But  if  the  ship  is  lost  sight  of  in  the  night, 
and  the  Ca{)ture  is  afterwards  made  at  such  a  distance  that 
the  asserted  Joint  Captor  would  not  at  the  time  of  Capture 
have  been  in  sight  even  if  it  had  been  day,  the  claim  of 
Joint  Capture  cannot  be  sustained.  Lord  Stowell  has  de- 
cided that  where  a  ship  is  lost  sight  of  in  the  night,  the 
pursuit  of  that  ship  cannot  properly  be  denominated  a  chase ; 
it  is  a  conjectural  pursuit  only  ;  it  is  a  feeling  about  in  the 
dark,  a  search  and  inquiry,  but  no  chase  (r).  And  where  a 
ship  is  herself  only  a  constructive  Captor,  it  is  not  a  suffi- 
cient ground  to  let  in  another  ship  that  she  had  joined  in  a 
previous  chase  with  the  constructive  Captor,  and  lost  sight 
of  the  prize  in  the  night  (s).  Therefore,  in  a  case  where 
one  of  two  joint  chasers  was  ordered  to  pick  up  the  boats 
of  the  other,  and  in  consequence  of  the  delay  occasioned  by 
her  obedience  to  those  orders  she  lost  sight  of  the  prize, 
which  was  in  the  meantime  captured  by  a  third  ship  coming 
up  in  the  presence  of  the  other,  it  was  holden  that  the  ship  so 
out  of  sight  was  not  entitled  to  share  (t).  A  revenue  cutter, 
though  having  a  letter  of  marque,  is  not  considered  in 
England  as  a  public  ship  of  war  entitled  to  the  benefit  of  the 
rule  of  constructive  assistance  from  being  in  sight  (u).  A 
convoying  ship,  notwithstanding  her  special  employment, 
may  be  entitled  as  a  Joint  Captor,  if  by  chase  or  intimida- 
tion she  aid  in  the  Capture,  when  it  does  not  interfere  with 
convoy  duty  (r). 

CCCXC  VI.  3.  With  respect  to  Capture  made  by  Boats, 
it  is  a  general  rule  that  the  ships  to  which  they  belong  are 
entitled  to  share  (y).     But  if  a  boat  be  detached  from  the 


(r)  The  Financier,  1  Dodsonh  Adm.  Bep.  p.  61. 

(s)  Ibid. 

(t)  Ibid. 

(u)  The  Bellona,  Edw.  Adm.  Bep.  p.  63. 

(x)  The  Waaksawiheidy  3  C.  Boh.  Adm.  Bep.  p.  1. 

La  Fnrie,  ib.  p.  9. 

(y)  T]ie  Anna  Maria,  ih.  p.  211. 

The  Odin,  4  ih.  p.  318. 
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ship  to  which  she  belongs,  and  attached  to  another,  the  ship 
only  shares  to  which  she  is  attached  at  that  time ;  for  she 
must  be  taken  at  that  time,  and  in  those  operations,  to  be 
acting  under  the  authority,  and  for  the  benefit  of  such  ship 
only  (a).     But    constructive    assistance  by  boats  will  not 
entitle  the  ships  to  which  they  belong  to  share  in  the  prize  ; 
though  actual  Capture  by  the  boats  would  be  sufficient  for 
this  purpose,  for  they  are  a  part  of  the  force  of  the  ship. 
And  in  cases  of  mere  constructive  assistance  the  right  of 
participation   must   be   in   proportion   to    the   intimidation 
caused,  and  cannot  go  beyond  the  force  actually  seen  by  the 
enemy  (b).     And   it  is    extremely  questionable  whether  a 
boat  of  a  ship  of  war  could  support  a  title  to  share  on  the 
mere  principle  of  being  in  sight.     In  the  case  of  mere  con- 
structive Capture,  the  construction  which  is  laid  upon  the 
supposed  intimidation  of  the  enemy,  and  the  encouragement 
of  the  friend,  from  a  ship  of  war  being  seen  or  in  sight, 
applies  very  weakly  to  the  case  of  a  boat,  an  object  that 
attracts  very  little  notice  upon  the  water,  and  whose  cha- 
racter, even  if  discerned  by  either  of  the  parties,  may  be 
totally  unknown  to  both  (c).     Nor    will  the  fact  that  the 
ship  to  which  the  boat  belongs  is  in  sight,  lying  at  anchor 
in  a  harbour,  entitle  the  ship  to  share  (d), 

CCCXCVII.  The  same  principles  apply  to  the  case  of 
T^endei's. 

A  ship  of  war  is  entitled  to  share  in  all  Captures  made  by 
a  Tender  attached  to  her,  however  distant  she  may  have 
been  at  the  time  of  Capture  {e).     In  order  to  support  the 


(a)  The  Melommie,  5  0.  Boh.  Adm.  Rep.  p.  41. 
(h)  La  Belle  Coquette,  1  Dodson  Adm.  Bep.  p.  18. 
The  Odin,  4  G.  Boh.  Adm.  Bep.  p.  318. 
The  Nancy,  ih.  p.  327,  note  (a). 

(c)  The  Odin,  ih.  p.  318. 

(d)  Ibid. 

The  Nancy,  ih.  p.  327,  note  (a). 
La  Belle  Coquette,  1  Dodson  Adm.  Bep.  p.  18. 
(c)  The  Carl  (1853),  2  Spinks'  Adm.  d;  Ecd.  Bep.  p.  201 
VOL.  III.  R    R 
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averment  of  a  ship  being  attached  as  a  Tender,  it  must  be 
shown  either  (1)  that  there  had  been  some  express  designa- 
tion of  her  as  of  that  character  by  the  orders  of  the  Admi- 
ralty ;  or  (2)  that  there  had  been  a  constant  employment 
and  occupation  in  a  manner  peculiar  to  Tenders,  equivalent 
to  an  express  designation,  and  sufficient  to  impress  that 
character  upon  her  (/). 

CCCXCVIII.  In  respect  to  Captures  made  by  ships 
ichich  are  associated  in  the  same  service, ov  engaged  in  a  joint 
enterprise  under  the  orders  of  the  same  superior  officer,  it  is 
a  general  rule  that  they  are  entitled  to  share  in  each  other's 
prizes,  made  while  in  such  service  or  joint  enterprise  (g). 
Therefore,  if  one  ship  of  a  squadron  takes  a  prize  in  the 
night,  unknown  to  the  rest,  it  will  entitle  the  whole  fleet  to 
share,  although,  possibly,  the  Capture  may  have  been  made 
at  a  distance  out  of  sight  of  most  of  the  ships  of  war — even 
if  it  had  been  noonday — for  the  fleet  so  associated  is  con- 
sidered as  one  body,  unless  detached  by  orders,  or  entirely 
separated  by  accident ;  and  what  is  done  by  one,  continuintr 
to  compose  in  fact  a  part  of  the  fleet,  enures  to  the  benefit 
of  all  {h).  Where  a  fleet  is  employed  in  a  blockade,  the 
service  is  considered  as  joint,  and  all  the  ships  are  entitled 
to  share  in  all  Captures,  although  all  the  ships  have  not 


(/)  The  Charlotte,  5  C.  Rob.  Adm.  Rep.  p.  280. 
See  also  the  Melomane,  ih.  p.  41. 

The  Island  of  Curagoa  and  its  Dependencies  {Lords,  May  4:th,  1805), 
ih.  p.  282,  note  (a). 

The  Zepherina,  2  liaggard'^s  Adm.  Rep.  p.  320. 

The  Donna  Barbara,  ib.  p.  373. 

The  Charlotte,  1  Dodson  Adm.  Rep.  p.  220. 

The  Ville  de  Varsovie,  2  ih.  p.  313. 

Two  Piratical  Gun  Boats,  2  Haggard^s  Adm.  Rep.  p.  407. 

The  Anna  Maria,  3  C.  Rob.  Adm.  Rep.  p.  211. 

{g)  The  Forsigheid,  ib.  p.  311. 

The  Guillaume  Tell,  Edw.  Adm.  Rep.  p.  6. 

The  Empress,  1  Dodson  Adm.  Rep.  p.  368. 

Qi)  The  Forsigheid,  3  C.  Rob.  Adm.  Rep.  p.  311. 

8.  C,  Edw.  Adm..  Rep.  p.  124. 
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joined  in  the  chase,  and  the  Capture  has  been  made  after 
the  chase,  at  a  great  distance  from  the  blockaded  port  (i). 
But  if  a  part  of  the  fleet  be  detached  on  a  separate  service, 
or  if  the  Capture  be  not  within  the  purposes  for  which  they 
were  associated,  then  the  rest  of  the  fleet,  not  actually  or 
constructively  assisting  in  the  Capture,  are  not  entitled  to 
share  (k).  And  this  rule  applies  to  all  detachments  for 
some  distinct  and  separate  purpose,  which,  though  possibly 
connected  with  the  main  service,  carries  the  detached  ships 
out  of  the  scene  of  the  common  operations  for  the  time  (/). 
But  if  they  are  only  sent  to  look  out,  and  they  preserve 
their  connection  with  the  fleet,  and  maintain  their  dependence 
upon  it,  and  keep  within  signal  distance,  this  is  not  a  de- 
tached service.  It  is  more  like  stretching  one  of  the  arms 
of  the  fleet,  without  dissolving  in  any  manner  the  connection 
between  them  and  the  main  body  (m).  In  respect  to  trans- 
ports, mere  association  in  service  is  not  sufficient  to  entitle 
them  to  share  as  constructive  Joint  Captors  ;  but  for  this 
purpose  they  must  actually  acquire  a  military  character, 
and  must  be  employed  in  military  operations,  and  there 
must  be  an  animus  capiendi,  while  so  employed  (?i).  It  is 
not  sufficient  that  the  enemy  may  have  been  intimidated  by 
their  presence.  Mere  intimidation  may  be  produced  without 
any  co-operation  having  been  given  or  intended.  If  a  fri- 
gate were  going  to  attack  an  enemy's  vessel,  and  four  or 
five  large  merchant  ships,  unconscious  of  the  transaction, 
should  appear  in  sight,  they  might  be  objects  of  terror  to 


{%)  The  Guillaume  Tell,  Edw.  Adm.  Rep.  p.  6 
The  Forsigheid,  ih.  p.  124. 
{k)  Ibid.  3  C.  Roh.  Adm.  Rep.  p.  311. 

The  Nordstern,  cited  in  the  Forsigheid,  Edw.  Adm.  Rep.  pp.  124, 
126,  127. 
8.  G.  1  Acton,  p.  128. 

The  Island  of  Trinidad,  5  C.  Roh.  Adm.  Rep.  p.  92. 
The  Stella  del  Norte,  ih.  p.  349. 
(0  The  Forsigheid,  3  ih.  p.  311. 
(m)  Ibid. 
(n)  The  Cape  of  Good  Hope,  2  ib.  p.  274. 

K   H    2 
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the  enemy,  but  no  one  would  say  that  such  terror  would 
entitle  them  to  share.  Though  the  fact  of  terror  were  ever 
so  strongly  proved,  there  would  not  be  that  co-operation 
which  the  law  requires  to  entitle  non-commissioned  vessels  to 
be  considered  as  Joint  Captors.  But  if  non-commissioned 
ships  chase  aiiimo  capiendi,  they  are  entitled  to  share  if  the 
Capture  be  made  by  their  contributions  in  this  service  (o). 

CCCXCIX.  4.  With  respect  to  conjunct  operation  by 
Land  and  Sea  Forces,  how  far  the  former  are  permitted  to 
share  in  prizes  made  by  the  latter,  where  no  express  pro- 
vision is  made  by  statute,  depends  upon  the  circumstances 
of  the  case.  A  mere  general  co-operation  in  the  same 
general  objects  would  not  be  sufficient  (/?) ;  but  an  actual 
co-operation  in  the  particular  object  is  clearly  sufficient  (y). 

By  27  &  28  Vict.  c.  25,  §  34,  it  is  provided  as  follows  : 
"Where,  in  an  expedition  of  any  of  her  Majesty's  naval  or 
"  naval  and  military  forces  against  a  fortress  or  possession 
"  on  land,  goods  belonging  to  the  State  of  the  enemy  or 
"  to  a  public  trading  company  of  the  enemy  exercising 
"  powders  of  government,  are  taken  in  the  fortress  or 
"possession,  or  a  ship  is  taken  in  waters  defended  by  or 
''  belonging  to  the  fortress  or  possession,  a  Prize  Court 
"  shall  have  jurisdiction  as  to  the  goods  or  ship  so  taken, 
"  and  any  goods  taken  on  board  the  ship,  as  in  case  of  Prize." 

CCCC.  If  the  fleet  of  an  ally  and  our  own  fleet  serve 
together  under  a  commander  who  detaches  the  squadron  of 
the  ally,  the  latter  is  not  entitled  to  share  in  Captures  sub- 
sequently made ;  but  if  an  ally  actually  co-operates  in 
eifecting  a  Capture,  he  is  entitled  to  share  as  a  Joint 
Captor.  But  the  question  whether  he  is  a  Joint  Captor  or 
not,  is  a  question  over  which  Courts  of  Common  Law  have 


(o)  The  Twee  Gesuster  and  Le  Franc,  cited  in  2  C.  Rob.  Adm.  Rep. 
pp.  284,  285,  notes  (a)  (6). 

(p)  The  Stella  del  Norte,  5  ih.  p.  349. 

(g)  Ibid. 

The  Dordrecht,  2  ib.  p.  55. 
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no  jurisdiction,  and  which  belongs  exclusively  to  the  Ad- 
miralty (r). 

CCCCI.  By  the  Convention  (s)  entered  into  between 
France  and  England  during  the  Crimean  war^  it  was  stipu- 
lated (Art.  1),  that  when  a  Joint  Capture  was  made  by  the 
naval  forces  of  the  two  countries,  the  adjudication  thereof 
should  belong  to  the  jurisdiction  of  the  country  whose  flag 
should  have  been  borne  by  the  oflBcer  having  the  superior 
comrjiand  in  the  action. 

And  (Art.  2)  when  a  Capture  shall  have  been  made  by  a 
cruiser  of  either  of  the  two  Allied  nations,  in  the  presence 
and  in  the  sight  of  a  cruiser  of  the  other,  such  cruiser  having 
thus  contributed  to  the  intimidation  of  the  enemy  and  the 
encouragement  of  the  Captor,  the  adjudication  thereof  shall 
belong  to  the  jurisdiction  of  the  actual  Captor. 

By  §  35  of  27  &  28  Vict.  c.  25,  it  is  provided  that 
"  where  any  ship  or  goods  is  or  are  taken  by  any  of  Her 
"  Majesty's  naval  or  naval  and  military  forces  while 
"  acting  in  conjunction  with  any  forces  of  any  of  Her 
"  Majesty's  allies,  a  Prize  Court  shall  have  jurisdiction  as 
"  to  the  same  as  in  case  of  Prize,  and  shall  have  power,  after 
"  condemnation,  to  apportion  the  due  share  of  the  proceeds  to 
"  Her  Majesty's  ally,  the  proportionate  amount  and  the  dis- 
"  position  of  which  share  shall  be  such  as  may  from  time  to 
"  time  be  agreed  between  Her  Majesty  and  Her  Majesty's 
"  ally." 

CCCCII.  In  case  of  Joint  Captures  by  public  ships,  the 
rule  as   to  the  proportion  in  which  they  are    to    share  is 

(r)  Duckworth  v.  Tucker^  2  Taunt,  p,  7. 

(s)  May  20th,  1854. 

For  the  Law  of  France  upon  this  subject,  see  Merlin,  Rep.  t.  xiii. 
pp.  156-162.  ^'  XIV.  II  faut "  (he  says),  ' '  sur  cette  matiere,  distinguer 
trois  cas  :  celui  ou  les  prises  ont  ete  faites  par  les  vaisseaux  de  I'Etat, 
agissant  avec  ou  sans  le  concours  de  corsaires  particuliers  ;  celui  oil 
elles  ont  ete  faites  par  des  corsaires  particuliers  agissant  isolement  ;  et 
celui  oil  elles  ont  e'te  faites,  soit  par  les  vaisseaux  de  I'Etat,  soit  par 
des  corsaires  particuliers,  avec  le  concours  des  garnisons  de  forts  et 
batteries  de  terre  ou  des  pre'pose's  des  douanes." 
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established  generally  by  statute.  In  the  North  American 
United  States  the  proportion  is  fixed  by  the  Act  of  the 
22nd  April,  1800,  c.  33,  which  provides  that  the  capturing 
ships  shall  share  "  according  to  the  number  of  men  and  guns 
"  on  board  each  ship  in  sight."  In  respect  to  privateers, 
no  statute  regulation  exists  ;  and  by  the  general  rule  of  the 
Prize  Law,  they  are  to  share  in  proportion  to  their  relative 
strength  (t).  This  relative  strength  is,  by  the  Law  of 
Great  Britain  and  the  United  States,  ascertained  by  the 
number  of  men  on  board  of  such  ship  assisting  in  the 
Capture  (u).  Such,  too,  is  the  rule  where  an  ally  co-operates 
in  the  Capture  (x).  And  the  same  rule  seems  applicable 
to  the  case  of  a  Joint  Capture  by  a  public  ship  and  a  private 
ship  of  war,  and  this  whether  the  latter  be  commissioned  or 
not  (y). 


(t)  Bynh.  Q.  J.  P.  1.  i.  c.  xviii. 

(u)  Roberts  v.  Hartley,  Doug.  p.  311. 

The  Dispatch,  2  Gallison''s  (Amer.)  Rep.  p.  1. 

(x)  Duckworth  v.  Tucker,  2  Taunt,  p.  7. 

{y)  The  Tioee  Gesuster,  2  C.  Rob.  Adm.  Rep.  p.  284  note  (a). 

Le  Franc,  ib.  p.  285,  note  (b). 
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CHAPTER   VI. 

POSTLIMINIUM. — RKCAPTURE. — RANSOM. 

CCCCIII.  The  jus  postliminii  (a)  of  the  Koman  Law- 
related  to  persons  and  to  things. 

I.  With  respect  to  the  former,  the  person  who  was  libe- 
rated from  prison,  and  who  returned  to  his  country,  had  a 
right  to  be  replaced  in  his  original  legal  status.  It  was  said 
of  him,  ^' prist inum  jus  suum  recipit^^  or  '^ postliminium  Jingit 
"  eum^  qui  captus  est,  in  civitate  semper  fuisse  "  (b).  This 
jus  postliminii  had  a  double  effect  (c)  :  partly  of  a  passive 
character,  inasmuch  as  in  some  instances  it  replaced  the 
returned  person  within  the  dominion  of  the  right  of  another 
person ;  as,  for  instance,  the  returned  son  fell  again  under 
the  power  of  his  parent,  the  returned  slave  under  the  power 
of  his  master.  To  produce  this  passive  effect,  the  only 
requisite  was  the  simple  return  of  the  individual.  But  to 
produce  the  active  effect,  the  jus  postliminii  required  that 
the  individual  should  have  returned  for  the  purpose  of 
regaining  his  rights  ;  that  he  should  not  have  been  abandoned 
by  his  country  ;  that  he  should  not  have  been  the  subject  of 
a  deditio,  either  during  war,  or  at  the  time  of  making  peace. 
The  jus  postliminii  was  denied  to  those  who  illegally  re- 
turned to  their  country  during  an  armistice,  to  deserters, 
and  to  those  who  had  surrendered  in  battle. 


{a)  Dig.  49.  15.  19.      "  De  Ccq^t.  et  rosflim." 
(6)  List.  i.  12.  5. 

(c)  Puchta,  Instit.  IT.   499-500,  §  220  (a)  ;  324.- b,   §   223  (m.   q.)  ; 
637,  §  241  (2). 
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II.  With  respect  to  things.  The  Koman  Law  considered 
things  taken  by  the  enemy  as  withdrawn  from  the  category 
of  legal  relations  during  the  period  of  the  enemy's  possession 
of  them  ;  but  they  were  restored  to  this  category  when  they 
were  recovered,  either  by  the  State  to  which  the  original 
proprietor  belonged,  or  immediately  by  the  original  pro- 
prietor himself  In  the  former  case,  they  were  considered 
as  booty,  or  prize  of  war,  and  the  original  right  of  property 
was  holden  to  have  been  extinguished  by  the  intervening 
hostile  possession;  with  certain  exceptions,  indeed,  which 
included  parcels  of  territory,  horses,  mules,  and  ships  used 
for  purposes  of  war.  To  these  things  the  jus  postliminii  was 
accorded  (d). 

CCCCIV.  It  will  be  seen,  that  this  maxim  of  Roman 
policy  has  not  been  engrafted  into  modern  International 
Law.  But,  generally  speaking,  the  jus  postliminii  is  fully 
recognised  by  that  Law  (e)  as  an  incident  to  the  state  of 
war ;  it  is  a  right  which,  strictly  speaking,  belongs  exclu- 
sively to  war.  The  recognition  of  this  right  by  International 
Law  has  a  tendency  to  mitigate  the  necessary  evils  of  war ; 
and  it  is  a  true  general  proposition  of  that  law,  that  property 
captured  by  the  enemy  and  recaptured  by  the  fellow-subjects, 
or  allies,  of  the  original  owner,  does  not  become  the  property 
of  the  recaptor,  as  if  it  had  been  a  new  booty  or  prize,  but 
must  be  restored  jure  postliminii,  upon  certain  conditions,  to 
the  original  owner. 

It  is  to  be  observed,  that  this  right  cannot  be  enforced  in 
Neutral  States ;  because,  as  we  have  seen,  the  Neutral  is 
bound  to  consider  each  Belligerent  as  equally  just  in  his 
position  and  demands  ;  and  it  follows,  that  he  looks  upon 
the  acquisitions  of  both  parties  as  equally  lawful ;  unless, 
indeed,  it  has  been  accompanied  by  an  infringement  of 
neutral  territory  or  neutral  rights.     It  is  only,  therefore, 


{d)  Puchta,  Instit.  II.  687,  §§  241-2. 
(e)  Kent's  Comm.  vol.  i.  p.  (108)  115. 
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within  the  territory  or  jurisdiction  of  the  Captor  or  his 
ally  (y),  that  the  jus  postliminii  can  accrue. 

CCCCV.*  As  to  persons,  a  different  principle  is  appli- 
cable. While,  indeed,  they  remain  on  board  the  Captor's 
ship,  or  within  the  Captor's  army,  they  are,  by  a  recognised 
international  custom,  without  the  neutral  jurisdiction  (</)  ; 
but  if  they  are  found  on  shore,  and  not  within  the  military 
lines,  then  the  Jz/^  postlimimi  with  respect  to  them  may  be 
protected  by  the  Neutral  (Ji). 

CCCCVI.  We  have  now  to  consider  the  doctrine  of  the 
jus  postliminii,  according  to  the  principles  of  International 
Law  (i),  in  its  application  to  moveable  and  immoveable  pro- 
perty captured  in  war ;  a  distinction,  it  may  be  observed, 
deeply  rooted  in  both  branches  of  International  Law, 
public  and  private. 

With  respect  to  moveable  property  or  prize  captured  in  a 
war  by  sea^  all  such  property  is  vested  in  the  Captor.  If  he 
part  with  them  to  a  Neutral,  the  former  proprietor  is  not 
entitled  to  claim  them.  But  such  things  must  be  actually 
and  truly  in  the  enemy's  power  :  whether  the  criterion  of 
their  being  so  be,  according  to  some  authors,  twenty-four 
hours'  possession,  or,  according  to  others,  the  deductio  in 
locum  tutum  (k)  or  the  deductio  intra  praisidia,  that  is,  within 
the  army,  fleet,  towns,  or  ports  of  the  belligerent  Captor,  "  so 
'^  as  to  be  incorporated  with  the  mass  of  national  stock  "(/). 

This  latter  standard,  on  the  whole,  appears  to  the  writer  of 


(/)  Vattel,  1.  iii.  c.  14,  ss.  207-8. 

L'Amistad  de  Rues,  5  Wheatoti's  {Amer.)  Bep.  p.  390. 

(g)  Vide  ante,  vol.  i.  §§  cccxli.  cccxiviii.  a. 

{h)  1  Kent,  p.  (109)  116. 

Vattel,  1.  iii.  c.  vii.  s.  132. 

Bynk.  Q.  J.  P.  1.  i.  c.  xv.  See  note  to  M.  Du  Ponceau's  transla- 
tion, pp.  116,  117. 

The  classical  reader  may  consult  the  provisions  on  this  subject  in 
the  commercial  Treaty  between  Rome  and  Carthage,  Polyb.  III.  c.  iii. 

(i)  Vattel,  1.  iii.  cc.  xiii.,  xiv. 

(fc)  Vide  post,  ^  ccccix.     BtpiJcershoek's  opinion. 

(l)  The  Henrick  and  Maria,  4  C.  Itoh.  Adm.  Rep.  p.  54. 
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these  pages  the  best  warranted  by  practice  and  reason  (m). 
Vattel  inclines  to  the  standard  of  twenty-four  hours. 

Upon  the  question  of  recaptures  of  booty  on  land,  as  of 
recaptures  of  prize  at  sea,  by  the  fellow-countryman  of  the 
original  proprietor,  there  may  of  course  be,  and  in  many 
instances  are,  private  or  municipal  regulations  of  individual 
States. 

With  respect  to  immoveable  property  captured  in  war,  the 
established  doctrine  of  International  Law  may  now  be  said 
to  be,  that  the  acquisition  of  it  is  not  holden  to  be  com- 
pleted before  (1)  either  the  territory  in  which  it  is  situated 
has  by  submission,  and  consequent  extinction  of  its  national 
personality,  become  incorporated  in  the  possessions  of  the 
conqueror ;  or  (2),  what  is  a  much  safer  title  to  property 
so  acquired,  before  a  Treaty  of  Peace  has  recognised  and 
ratified  the  possession  of  the  conqueror.  Further  observa- 
tions upon  the  whole  subject  will  be  found  in  the  latter  part 
of  this  volume,  where  the  effect  of  Peace  upon  Prize  and 
Booty,  concerning  which  no  provision  is  made  in  the  Treaty 
which  establishes  the  Peace,  is  discussed. 

CCCCVII.  Having  considered  the  law  applicable  to  the 
retaking  of  moveable  and  immoveable  property  captured 
during  the  course  of  hostilities  carried  on  by  land,  it  re- 
mains to  examine  the  question  of  property  retaken  at  sea. 

A  prize  taken  from  the  enemy  who  had  taken  it,  is  called 
in  our  language  a  Recapture  (w),  and  the  law  respecting  it 
requires  a  particular  consideration. 


(m)  In  the  Gmmtlet,  L.  B.,  3  Adm.  <&  Eccl.  381,  this  point  was 
much  discussed,  and  no  opinion  upon  it  given  by  the  Privy  Council, 
which,  on  another  point,  reversed  the  sentence  of  the  Admiralty 
Court.     L.  R.  4  P.  G.  192. 

(u)  In  Latin,  Becuperatio ;  in  French,  Beprise  or  Becousse;  in 
Itahan,  Bipresa ;  in  Spanish,  Becohro ;  in  German,  Wiedereroberung  or 
Wiedernehmung ;  in  Dutch,  Hernoomen  Schepen. 

The  authorities  principally  relied  upon  by  me  on  the  subject  of 
Recapture  are  :  De  Martens,  ' '  Essai  concernant  les  Armateurs,  les 
F rises,  et  surtout  les  Beprises,"  a  Gottmgue,  1795.  Translation  by  T. 
Hartwell  Home,  London,  1801.  The  recent  work,  already  cited,  of 
MM.  De  Pistoye  et  Dvvenhj. 
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The  best  mode  of  dealing  with  this  subject  appears  to  be 
— First,  to  consider  the  general  principles  of  International 
Law  respecting  it. 

Secondly.  The  Private  or  Municipal  Laws  of  States  upon 
this  subject. 

Thirdly,  The  Decisions  of  Prize  Courts — more  especially 
those  of  England  and  the  North  American  United  States, 
which  are  in  principle  and  practice  almost  identical,  and 
which  constitute  a  complete  code  upon  the  subject  of  Recap- 
ture as  of  Capture. 

CCCC  VIII.  First.  As  to  the  general  principles  of  Inter- 
national Law  upon  the  subject. 

The  sources  from  which  these  principles  are  derived  were 
specified  in  the  beginning  of  the  present  work  (o),  and  they 
are  assumed  to  have  been  correctly  specified  in  this  and 
in  other  discussions  arising  in  the  course  of  this  work,  in 
which  discussions  the  particular  subject  requires  that  these 
sources  should  be,  and  indeed  presumes  that  they  are, 
carefully  remembered  by  the  reader, — 

"  .     .     ,     si  prava  est  regula  prima, 

Omnia  mendose  fieri,  atque  obstipa  necessum  est "  (p). 

In  the  observations  which  follow  as  to  Recapture,  it  is  of 
course  taken  for  granted  that  the  first  Capture  has  been 
completed  according  to  the  mode  specified  in  the  former 
chapter,  and  up  to  the  time  of  the  Recapture,  the  title  of 
the  original  proprietor  has  been  entirely  divested. 

CCCCIX.  As  to  general  principles  of  International  Law 
upon  Kecapture,  it  is  remarkable,  that  of  all  the  ancient 
codes  of  Maritime  Law, — such  as  the  Consolato  del  Mare, 
the  Role  des  jugemeuts  d^  Oleron,  the  laws  of  Wishy,  the 
ancient  statutes  of  the  cities  of  Hamburg,  Lubeck,  Bremen, 


(o)  Vol.  I.  pt.  i.  chapters  iii.-viii. 

(p)  Lvxretiv,^,  JJc  lu  nun  Nat.  1.  iv.  verses  516-19. 
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and  the  League  of  the  Hanse  Towns^ — the  Consolato  del 
Mare  alone  deals  with  the  case  of  Kecaptures. 

That  venerable  authority  declares  ((7),  in  article  a,  chapter 
287,  that  if  a  ship  and  its  cargo,  taken  by  an  enemy, 
are  retaken  by  a  friendly  ship,  the  Recaptor  ought  to  restore 
this  property  to  those  who  are  on  board  the  ship,  if  there  is 
any  person  still  alive,  at  a  rcAvard  for  the  expenses  and 
trouble  of  salvage,  which  shall  be  estimated  according  to  the 
expenses  and  trouble  occasioned  by  the  Recapture  ;  that  if, 
on  the  contrary,  the  enemy  had  already  conducted  it  into  a 
place  of  safety,  the  ship  and  merchandise  shall  belong  wholly 
to  the  Recaptor. 

That  if  he  who  has  taken  the  prize  abandons  it  in  sight, 
and  for  fear  of  a  hostile  ship,  which  becomes  master  of  it, 
it  shall  be  restored  to  the  proprietors  in  consideration  of  a 
similar  reward  (r). 

That  if  he  who  has  taken  the  prize  abandons  it  voluntarily, 
after  having  taken  out  of  it  what  pleased  him  most,  and, 
afterwards,  the  ship  abandoned  is  recaptured,  the  Recaptor 
shall  restore  it  to  the  first  proprietor  for  a  reward ;  and  if 
there  is  no  proprietor,  it  shall  be  used  as  a  treasure  trove  (5), 
which  is  disposed  of  by  the  157th  and  249th  articles,  or 
rather  chapters. 

That  if,  finally,  the  ship  taken  is  either  ransomed  of  the 
enemy,  or  is  ransomed  of  others,  or  purchased  out  of  the 
enemy's  hands,  we  are  to  distinguish  whether  the  ship  was 

{q)  ^^  Di  nave  pigliata  e  ricuperata. — Nave  6  navilio  che  sara  stato 
pigliato  per  suoi  inimici,  se  alcun  altra  nave  d'  amici  si  riscontrera  con 
gli  detti  inimici,  .  .  .  e  torra  la  detta  nave,  .  .  .  quella  .  .  .  e  tutto 
quello  che  in  quella  sara,  debba  esser  ristaurato  a  quelle,  6  quelli,  di 
chi  sara,  ed  essere  debba,  se  alcuno  vivo  ci  sard:  quel  imj)er6  dando  a 
quelli,  che  a  i  detti  inimici  tolta  1'  averanno,  heveraggio  conveniente 
secondo  la  fatica,  .  .  .  e  secondo  il  danno,  che  ne  averanno  sofferto 
.  .  .  Perb,  se  i  detti  amici  torrano,  6  averanno  tolta  la  detta  nave, 
6  navilio  a  i  detti  inimici  in  luogo,  dove  loro  la  tenessero  a  se,  e 
in  luogo  sicuro,  non  ne  debba  esser  dato  beveraggio,  se  loro  vorranno  ; 
anzi  debba  essere  del  tutto  di  loro,  senza  contrast©,"  &c. 

(r)  Consolato  del  Mare,  n.  1. 

(s)  Ibid.  n.  5. 
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already  in  a  place  of  safety  or  not.  In  the  first  place,  the 
purchaser  shall  keep  it  without  restoring  it ;  in  the  second, 
the  ransomer  or  purchaser  shall  be  obliged  to  offer  it  to  the 
proprietor,  in  consideration  of  his  restoring  him  the  value  or 
ransom,  and  a  reward,  if,  at  the  time  of  the  ransom,  the 
enemy  was  already  master  of  the  ship  in  such  a  manner  that 
there  were  no  other  means  of  saving  it  (t). 

Lord  Stowell  remarks  (?/)  upon  the  first  of  the  articles  or 
chapters  cited,  viz.  the  287th,  that  the  doctrine  of  the 
perductin  infra  prcBsidia,  infra  portum  tutum^  as  constituting 
a  sufficient  conversion  of  property,  is  expressed  therein  in 
terms,  indeed,  not  very  intelligible  in  themselves,  but  which 
are  satisfactorily  explained  by  Grotius  (x),  and  by  his 
commentator  Barbeyrac,  in  his  notes  upon  that  article  (y). 
Bynkershoek  lays  it  down  to  the  same  effect  in  these  words : 
'•'  Sane  in  libro,  qui  inscribitur  Consulatus  Maris,  c.  287, 
"  ita,  ut  modo  dicebam,  res  definita  est ;  nam  is,  qui  navem 
"  et  onus  ab  hoste  recuperavit,  jubetur  navem  et  onus  re- 
"  stituere  pristino  domino,  salvo  tamen  servaticio,  Idque 
"  servaticium  ut  justum  sit,  constituitur  pro  modo  oper^e  et 
"  impensae  in  recuperationem  factae,  prasterita  omni  distinc- 
"  tione,  quamdiu  navis  onusque  in  potestate  hostium  fuerint. 
"  Recte  autem  ibi  additur,  eam  restitutionem  duntaxat 
"  obtinere,  si  navis  nondum  fuerit  deducta  in  locum  tutum, 
"  sed  si  in  locum  tutum,  dominio  sic  plane  et  plene  in  hostem 
"  translato,  navem  mercesque  deinde  recuperatas  ex  asse 
"  recuperatori  cedere.  Quae  apprime  conveniunt  cum  his, 
"  quse  hoc  capite  disputavimus.     Vellem  omnia,  quae  in  ilia 


{t)  Consolato  del  Mare,  n.  6-7. 

(u)  The  Ceylon,  1  Dodson^s  Adm.  Rep.  p.  106. 

(x)  "  Cui  consequens  esse  videtur,  ut  in  mari  naves,  et  res  aliae, 
captse  censeantur  turn  demum,  cum  in  navalia  aut  portus,  aut  ad  eum 
locum  ubi  tota  classis  se  tenet,  perducta  sunt  :  nam  tunc  desperari 
incipit  recuperatio :  sed  recentiori  jure  gentium  inter  Europ<3eos  populos 
introductum  videmus,  ut  talia  capta  censeantur  ubi  per  horas  viginti 
qnatuor  in  potestate  hostium  fuerint." — Grotius  de  Jure  Belli  ac  Pads, 
1.  iii.  cap.  vi.  s.  3. 

(|/)  Lib.  i.  cap.  5. 
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"  far r agin e  legiim  nauticarum  reperiuntur,  asque  proba 
"  recta  essent,  sed  iion  omnia  ibi  sunt  tana  bonae  frugis." 
Grotius  (z)  expresses  himself  very  much  to  the  same 
effect,  and  Loccenius  (a)  considers  this  rule  as  the  general 
law  of  Europe. 

CCCCX.  The  subject  of  Capture  and  Recapture  is  ad- 
mirably discussed  by  Bynkershoek  (b).  The  maxim  of 
the  Roman  Law,  "  si  quid  bello  captum  est,  in  prcedd  est, 
^' non  postiiminio  redit"  (c),  was,  as  we  have  seen  by  that 
law,  not  applicable  to  Ships  of  War.  Such  retained  the 
privileges  of  postliminy,  others  did  not. 

Bynkershoek,  however,  agrees  with  Grotius  that  moveable 
goods  are  now,  without  distinction,  subjects  of  Prize,  and 
divested  of  the  privileges  of  postliminy.  As  goods  captured 
from  the  enemy,  he  argues,  vest  in  the  Captor,  it  follows, 
when  recaptured,  they  vest  in  the  Recaptor.  He  then  con- 
siders when  such  goods  have  pleno  jure  become  the  Captor's 
property.  Clearly,  in  his  opinion,  if  taken  infra  prcesidia 
of  the  enemy,  the  property  has  been  vested  in  the  Captor. 
But  what  are  ])rcBsidia  ?  Those  of  the  ally  as  well  as  of  his 
ally  ;  though  the  States  General  of  his  country  decided, 
incorrectly,  otherwise.  In  his  opinion,  too,  the  bringing  the 
Capture  mfra  prcesidia  of  a  Neutral  suffices  to  change  the 
property.  He  does  not  lay  down  the  doctrine  which,  we 
have  seen,  is  now  well  established  in  the  Prize  Courts  of 
England  (d)  and  of  the  North  American  United  States, 
namely,  the  necessity  of  a  sentence  of  condemnation  by  the 
Captor's  tribunal  on  the  Capture,  which  may  be  lying  in  the 
port  of  the  Captor,  the  Ally,  or  the  Neutral. 

(z)  Lib.  iii.  cap.  6. 

(a)  ' '  Hodie  naves  ab  hoste  captse  communi  inter  Christianos  et 
Europaeos  populos  sive  jure  sive  consuetudine  postiiminio  non 
recipiuntur,  si  hostis  eas  non  eodem  die  navali  pugna  iteriim  amisit, 
sed  per  viginti  quatuor  horas  in  potestate  victoris  fuerint.  Tunc  enim 
vere  captse,  et  proprii  juris  factse  censentur." — Loccenius  de  Jure 
Maritimo,  lib.  ii.  c.  iv.  s.  4. 

(h)  Q.  J.  P.  1.  i.  cc.  iv.,  V. 

(c)  Dig.  49,  15-28,  "De  Capt.  et  Posflim." 

(d)  27  &  28  Vict  c.  25,  §§  40,  41. 


PRIVATE    OR    MCXICIPAL    LAWS    OF    STATES.  623 

But  into  one  of  these  ports  it  must  be  brought,  if  re- 
captured before  the  property  has  vested  neither  in  the  Cap- 
tor nor  the  Recaptor.  But  has  the  original  owner  a  right 
to  receive  back  his  property,  paying  no  remuneration  to  the 
restorer  of  it  ?  Certainly  not, — on  the  principles  of  natural 
justice,  and  on  the  analogies  of  the  Roman  Law,  into  which 
these  principles  are  so  often  transcribed,  the  Recaptor  is 
entitled  to  a  servaticium,  as  salvage  reward.  What  con- 
siderations shall  govern  the  amount  of  the  reward  ?  First. 
Pubhc  policy  requires  that  the  award  should  be  made  with 
a  liberal  and  not  a  grudging  hand.  Secondly.  The  amount 
of  labour,  of  danger,  of  time,  of  cost  expended  on  the  Re- 
capture should  be  duly  weighed.  Thirdly.  The  value  of 
the  recaptured  property  ;  and  in  applying  these  principles 
of  allotment,  it  matters  not  whether,  according  to  ancient 
usage,  a  part  of  the  recaptured  property,  or,  according  to 
modern  usage,  a  sum  of  money,  be  awarded. 

No  writer  has  more  completely  exhausted  the  general 
reasoning  applicable  to  this  subject  than  Bynkershoek. 

CCCCXI.  Secondly.  As  to  the  Private  or  Municipal 
Laws  of  States. 

The  Law  of  France  upon  the  subject  of  Recapture  {Re- 
prise, Recousse)  (e),  is  to  be  found  in  an  Arrete  du  2  Prairial, 
an  XL  Article  54,  which  is  a  reproduction  of  the  Or  don- 
nances  of  168 L  It  provides  different  regulations  for  Re- 
captures made  by  (1)  Privateers,  and  (2)  Public  Ships 
of  War.  1.  As  to  the  former,  the  law  is  that  if  a 
French  or  an  allied  vessel  be  recaptured  from  the  enemv, 
after  she  has  been  twenty-four  hours  in  the  enemy's  posses- 
sion, she  shall  become  the  sole  property  {en  totalite)  of  the 
Privateer  ;  but  if  the  Recapture  be  made  before  the  twentv- 


(e)  "Ces  mots  reprise  ou  recousse  sont  synonymes  :  on  appelle  aller 
a  la  recousse  d'un  navire,  courir  apres  le  vaisseau  qui  s'en  est  empare, 
dans  I'intention  de  I'enlever  lui-meme  avec  sa  prise,  ou  du  moins  de 
I'obliger  d'abandonner  cette  prise  pour  la  lui  arracher.  La  reprise  ou 
recousse  doit  se  faire  en  observant  les  memes  regies  qu'une  prise 
directe."— De  Pist.  et  Duverd.  t.  ii.  p.  105. 
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four  hours  have  elapsed,  he  shall  be  entitled  to  only  a  third 
of  the  value  of  the  recaptured  ship  and  cargo  (/). 

If  the  Recapture  be  made  by  a  Public  Ship  of  War  {hdti- 
merit  de  VEtat\  she  shall  be  restored  to  her  original  pro- 
prietors, on  payment  to  the  recapturing  crew  of  the  thirtieth 
part  of  her  value,  if  the  twenty-four  hours  have  not  elapsed  ; 
and  of  the  tenth  part  if  they  have  elapsed  :  all  the  expenses  in- 
cident to  the  Recapture  to  be  borne  by  the  recaptured  vessel. 

The  French  Law,  therefore,  makes  the  profit  of  the  Re- 
captor  depend  (1)  partly  upon  the  time  during  which  the 
captured  vessel  has  been  taken ;  (2)  partly  on  the  character 
of  the  Recaptors  {g)  ;  (3)  partly  also  on  the  character  of 
the  Captors  from  whom  it  is  recaptured.  For  instance,  if 
a  ship  or  goods  be  recaptured  from  a  pirate,  the  Recaptors 
shall  be  entitled,  asfrais  de  recousse,  to  a  third  of  the  value 
of  the  ship  and  cargo,  and  the  remainder  shall  be  restored  to 
the  original  proprietor,  if  he  be  a  subject  or  an  ally  (h). 

The  Law  applicable  to  the  Recapture  of  a  French  vessel 
is  equally  applicable,  as  has  been  shown  by  the  terms  of  the 
Arrets  of  the  2nd  Prairial,  cited  above,  to  the  Recapture  of 
the  vessel  of  an  ally. 

(/)  A  renewal  of  Art.  61  of  the  Ordonnance  of  1584. 

{g)  The  old  law,  Art.  61,  Ord.  1584,  made  no  difference  between 
pul3lic  and  private  ships  of  war.  The  omission  of  the  former  in  the 
new  law  was  intentional,  and  before  its  enactment  the  French,  like  the 
Spanish  Crown,  had  been  in  the  habit  of  remitting  the  salvage-profit 
due  to  public  ships  of  war. — Ih.  p.  107. 

Qi)  "2  Prairial,  an  XI.  Art.  51.  Seront  de  bonne  prise  tous 
batiments  commandes  par  des  pirates,  forbans,  ou  autres  gens  courant 
la  mer  sans  commission  speciale  d'aucune  puissance. 

"  Art.  52.  Tout  batiment  combattant  sous  autre  pavilion  que  celui 
de  I'Etat  dont  il  a  commission,  ou  ayant  commission  de  deux  puissances 
diflfe'rentes,  sera  aussi  de  bonne  prise  ;  et  s'il  est  arme  en  guerre,  les 
capitaines  et  officiers  seront  punis  comme  pirates." 

"ioi  du  10  Amil,  1825,  Art.  10.  Le  produit  de  la  vente  des  navires 
et  batiments  de  mer  captures  pour  cause  de  piraterie  sera  reparti  con- 
formement  aux  lois  et  reglements  sur  les  prises  maritimes.  Lorsque 
la  prise  aura  ete  faite  par  des  navires  du  commerce,  ces  navires  et  leurs 
equipages  seront,  quant  a  Tattribution  et  a  la  repartition  du  produit, 
assimiles  a  des  batiments  pourvus  de  lettres  de  marque  et  a  leurs 
eijuipagcs.  "—DeP/sf.  et  IJuverdy,  Traite  des  Prises  Maritimes,  pp.  52-3. 
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But  a  difference  subsists  between  the  English  practice 
and  the  French  Law  on  this  subject.  It  was  said  by  MM. 
De  Pistoye  and  Duverdy,  that  France,  during  the  Crimean 
War,  would  apply  to  Kecaptures  made  by  French  vessels  of 
English  ships  taken  by  Kussian  Captors  the  34th  article  of 
the  Treaty  of  Commerce,  concluded  between  France  and 
England  on  the  26th  September,  1786. 

It  might  well  be  that  the  provisions  of  this  Treaty  might 
furnish  a  reasonable  analogy  to  guide  the  practice  of  the 
French  Prize  Courts,  but  it  could  not  be  upon  the  ground 
suggested  by  MM.  De  Pistoye  and  Duverdy,  viz.,  that 
this  article  of  the  Treaty  is  still  in  force  (i).  The  third 
article  of  the  Convention,  16th  May,  1854,  said,  "In  cases 
"  of  the  Capture  of  a  merchant  vessel  of  one  of  the  two 
''  countries,  the  adjudication  of  such  Capture  shall  always 
"  belong  to  the  jurisdiction  of  the  country  of  the  captured 
"  vessel ;  the  cargo  shall  be  dealt  with,  as  to  the  jurisdiction, 
"  in  the  same  manner  as  the  vessel,"  But  it  was  silent  as 
to  Recaptures. 

If  a  ship  belonging  to  the  King's  allies  or  subjects  is 
recaptured  from  a  pirate,  it  shall  be  restored  to  the  pro- 
prietors in  consideration  of  one-third  for  the  recovery  of  it, 
independently  of  the  time  during  which  it  may  have  been 
in  the  enemy's  hands  (k). 

And  if  the  ship,  without  being  recaptured,  is  abandoned 


(i)  De  Fist,  et  Duverdij,  Traites  des  Prises  Marltimes,  p.  120. 

be  Martens,  Essai,  p.  161,  §  60. 

Edit  du  Roi  concemant  la  Juridiction  de  VAmiraute  du  mois  de  Marsj 
1584. 

Art.  61.     Ordonnance  de  la  Marine,  1681,  tit.  Des  Prises. 

Art.  8.    Ordonnance  sur  les  Beprises  faites par  les  Vaisseaux  de  S.  AT., 
June  15,  1779. 

Ordonnance  du  15  Juin,  1779. 

Ordonnance  du  9  Janv.  1780. 

Valin,  Traits  des  Prises,  p.  88. 

Emerigon,  Traite  des  Assurances,  chap.  xii.  s.  23,  p,  495. 

{k)  Ordonnance  de  la  Marine,  1681,  tit.  Des  Prises,  art.  10. 

Cf.  De  Pist.  et  Duverd.  t.  i.  p.  51. 
VOL.  III.  S  S 
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by  the  enemy,  or  if,  by  tempest  or  other  chance,  it  returns 
into  the  possession  of  French  subjects,  previously  to  having 
been  conducted  into  a  hostile  port,  it  shall  be  restored  to 
the  proprietor,  although  it  may  have  been  more  than  twenty- 
four  hours  in  the  enemy's  hands  (i). 

CCCCXII.  The  laws  of  Spain  (k)  agree  almost  entirely 
with  those  of  France  on  the  subject  of  Recaptures  belonging 
to  Spanish  subjects,  made  by  privateers  ;  so  that  if  a  legiti- 
mate prize  is  recaptured  before  it  has  been  twenty-four  hours 
in  the  enemy's  hands,  it  shall  be  restored  to  the  known  pro- 
prietor, in  consideration  of  one-third  for  the  Recapture  (/), 
but  after  that  period  it  shall  belong  wholly  to  the  recaptor. 
As  to  Recaptures  made  by  the  King's  ships,  the  Ordinance 
of  1633  (m)  declares  that  property  belonging  to  persons 
who  are  known  ought  to  be  restored  immediately,  unless 
it  has  been  in  the  possession  of  the  enemy  for  twenty-four 
hours. 

If  a  ship  has  been  abandoned  by  the  enemy  (?z),  or  if  a 
tempest,  or  any  other  vis  major,  cause  it  to  fall  into  the 
hands  of  the  King's  subjects  before  it  has  been  brought 
into  any  hostile  port,  it  shall  be  restored  to  the  first  pro- 
prietor, even  although  the  enemy  should  have  had  it  in  his 
power  more  than  twenty-four  hours. 

But  with  respect  to  ships  recaptured  from  pirates,  a 
strange  and  reprehensible  regulation  occurs  in  the  Spanish 
laws ;  namely,  that  these  Recaptures  also  shall  belong  to 


(i)  Ordonnance  de  la  Marine,  1681,  tit.  Des  Prises,  art.  9.  As  to 
whether,  in  this  case,  the  third  part  may  be  demanded  for  the  recovery, 
compare  Valin,  Traite  des  Prises,  p.  101,  who  maintains  the  affirmative, 
and  Emerigon,  1.  c.  s.  24,  p.  503,  who  defends  the  negative. 

{h)  De  Martens,  Essai,  p.  169,  §  62,  Hornets  Translation. 

(l)  Ordinance  of  1621 ;  Ordinance  of  1718,  art.  10  ;  Ordinance  of  1779, 
art.  23.  The  case,  however,  of  a  ship  which  may  have  been  laden  with 
contraband  commodities,  or  which  may  have  sailed  for  the  mere  pleasure 
of  those  who  might  be  on  board  it,  is  excepted. 

(m)  Ordinance  respecting  the  Conduct  of  the  Boyat  Fleet,  chap.  397. — 
Ahreu,  y  Bertodano  :  Coleccion  de  los  Tratados,  Phil.  IV.  P.  II.  p.  371. 

(n)  Ordinance  of  1718,  art.  2. 
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the  privateer,  if  the  pirate  has  had  them  in  his  possession 
during  twenty-four  hours  (o).  With  regard  to  the  rights  of 
foreign  Powers,  it  must  be  observed,  that  though  the  Ordi- 
nances of  1621  and  1718  mention  only  Recaptures  belonging 
to  the  King's  subjects,  and  the  Ordinance  of  1633,  for  the 
regulation  of  the  royal  fleet,  directs  only  vaguely  the  resti- 
tution of  what  belongs  to  persons  who  are  known,  the 
Ordinance  of  1st  July,  1779,  respecting  cruising  (/?),  puts 
foreigners  upon  the  same  footing  as  the  King's  subjects, 
directing  that  the  ships  of  neutral  or  allied  subjects,  which 
the  enemy's  privateers  may  have  captured,  shall  be  restored 
to  the  proprietors,  together  with  their  cargoes,  if  the 
Recapture  has  been  made  before  twenty-four  hours,  in 
consideration  of  a  servaticium  of  one-third  of  the  value, 
which  shall  be  given  to  the  recaptor. 

CCCCXIII.  There  have  been  many  and  great  variations 
in  the  laws  promulgated  by  the  States- General  of  the 
United  Provinces  of  the  Low  Countries  {q)  on  the  subject 
of  Recaptures  (r).  The  Ordinance  of  the  States-General 
of  the  14th  July,  1625,  declares,  that  if  the  ship  is  retaken 
before  it  has  been  twenty-four  hours  in  the  enemy's  hands, 
the  privateer  that  makes  the  Recapture  shall  have  one- 
eighth  ;  if  it  be  retaken  before  it  has  been  twice  twenty-four 
hours  in  the  enemy's  hands,  he  shall  have  one-fifth ;  and  if 
it  be  recaptured  later  still,  one-third  ;  this  has,  by  another 
Ordinance  of  the  22nd  July,  1625,  been  also  extended  to 
Recaptures  made  by  public  ships  of  war.  But  the  Ordi- 
nance of  11th  of  March,  1632,  enacts,  that  without  regard 
to  the  time,  whether  more  or  less  extended,  of  the  Recap- 


(o)  Ordinance  of  1621,  art.  10  ;  Declaration  of  22nd  December,  1624. 
In  the  Ordinance  of  1718,  art.  7  and  12,  there  is  an  apparent  con- 
tradiction on  this  point,  which  De  Ahreu,  Tratado  sobre  Presas,  p.  15, 
endeavours  to  reconcile  ;  but  the  Ordinance  of  1779  leaves  no  doubt  on 
this  subject. 

(p)  Art.  24. 

(q)  De  Martens,  Essal,  p.  197,  §  66,  Hornets  TrauyJufioit, 

(r)  Bijnk.  Q.  J.  Pub.  1.  i.  c.  v. 

s  s  2 
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ture,  there  shall  be  two-tMrds  adjudged  to  the  privateer  vi\io 
makes  the  Kecapture.  Another  Ordinance  of  the  1st 
September,  1643,  brings  the  matter  back  to  the  Ordinances 
of  1625.  But  the  Ordinance  of  8th  February,  1645, 
introduced  anew  the  regulations  of  that  of  1632,  adding, 
that  for  want  of  an  amicable  arrangement  between  the  first 
proprietor  and  the  recaptor,  concerning  the  fixing  of  the 
value  of  the  ship  and  cargo,  the  Courts  of  Admiralty- 
shall  decide  it.  Another  Ordinance,  of  19th  April,  1659, 
without  making  any  distinction  between  the  time  and 
quality  of  the  captor,  requires  him  to  be  content  with  one- 
ninth  of  the  vessel  and  cargo  (5).  The  Ordinance  of  13th 
April,  1677,  directs,  with  respect  to  privateers^  that  if  the 
Recapture,  the  ship  or  cargo,  has  not  been  forty-eight  hours 
in  the  enemy's  hands,  there  shall  be  assigned  to  them,  in  lieu 
of  all  claim  to  salvage,  one-fifth  (voor  borgloon)  ;  if  it  has 
been  more  than  forty-eight  hours,  and  less  than  ninety-six 
hours,  in  the  hands  of  the  enemy,  one-third ;  and  beyond 
that,  one-half.  With  respect  to  Recaptures  made  by  ships 
of  war,  that  Ordinance  confirms  the  ancient  laws,  without 
specifying  which  ;  it  seems,  however,  that  we  must  under- 
stand by  these  ancient  laws  the  Ordinance  of  1659,  which 
had  annulled  all  anterior  laws. 

The  edict  of  the  States-General,  concerning  the  rewards 
for  privateers,  of  the  6th  June,  1702,  art.  8  ;  that  of  1747, 
art.  7;  that  of  1781,  art.  7;  and  that  of  1793,  art.  7, 
declare  together,  that  if  any  ship  or  goods  belonging  to  the 
inhabitants  of  those  States  should  be  taken  by  the  enemy, 
and  retaken  by  any  privateer,  ship,  or  other  vessel  fitted 
out  at  the  private  expense  of  the  inhabitants  of  those  States, 
the  recaptor  shall  enjoy,  if  the  Recapture  be  made  within 
forty-eight  hours,  one-fifth  ;  if  it  be  made  within  ninety-six 
hours,  one-third ;  and  after  that,  one-half.  These  laws  are 
therefore  conformable  to  the  regulation   of  1677,  but  they 


(s)  Both   De   Martens,  and   his   translator  Home,  have  here  mis- 
translated Bynkershoek.     The  mis-translation  is  corrected  in  the  text. 
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make  no  mention  of  Recaptures  made  by  ships  of  war 
belonging  to  the  State,  with  respect  to  which  it  seems  that 
the  Regulation  of  1659  is  still  applicable  (t). 

All  these  laws,  both  ancient  and  modern,  relate  only  to 
Recaptures  belonging  to  the  State's  subjects  ;  they  contain 
no  regulation  respecting  those  which  may  be  the  neutral's 
property,  unless  it  is  where  the  Edict  of  the  28th  July, 
1705,  art.  18,  directs,  that  as  to  the  Recaptures  of  allied 
and  neutral  ships,  privateers  shall  be  content  with  what  has 
been,  or  shall  be,  agreed  on  with  them.  This  arrangement, 
however,  which  in  other  respects  is  very  insufficient  on 
account  of  the  very  few  conventions  that  subsist  concerning 
it,  has  not  been  renewed  in  the  Edicts  of  1781  and  1793  (m). 

CCCCXIV.  With  respect  to  Denmark  (x),  the  code  of 
laws  of  Christian  Y.  directs,  that  if  a  privateer  recaptures  a 
Danish  ship,  he  becomes  proprietor  of  it  when  that  ship 
has  been  twenty-four  hours  in  the  enemy's  hands  (y)  ;  if 
the  Recapture  is  made  before  that  period,  it  shall  be  divided 
equally  between  the  privateer  and  the  proprietor  (z).  The 
Ordinances,  concerning  privateers,  of  the  5th  April,  1710  (a), 
and  of  the  6th  April,  1711   (5),  do  not  settle  the  law  of 


(t)  Besides,  the  officers  and  seamen  who  are  on  board  the  ships  of 
war,  have  as  extensive  a  claim  on  their  recaptures  as  privateers. — 
Mid  of  6th  June,  1702,  art.  7  ;  Edicts  of  1747,  1781,  1793,  art.  6. 

(u)  Becueil  van  Zeezakeyi,  D.  III.  p.  348. 

(x)  De  Martens,  Essai,  p.  204,  s.  68,  Home's  Translation. 

(y)  The  ancient  maritime  law  of  Denmark  of  1561  (see  Wespha- 
lie7is  Monumenta  Inedita,  t.  iv.  p.  1831)  determines  nothing  on  the 
subject  of  Recaptures  ;  but  in  the  Maritime  Law  of  Christian  V.  (vid. 
Cod.  Legum  Dan.  1.  iv.  c.  vii.  s.  6),  it  is  enacted  :  "  Si  quis,  qui  navi 
prseest  armatae,  hosti  navem  Danicam  24  horarum  spatio  ab  eodem 
possessam  eripere  possit  ac  recuperare,  unius  ejus  lucrum  esto 
prsedatorium.  Eandem  verb  si  quis  intra  prsefiniti  temporis  spatium 
hosti  eripuerit,  lucrum  esto  prsedatitium  inter  recuperatorem  ac 
possessorem  sequaliter  dividendum." 

(z)  M.  De  Martens  says  :— "  Cette  loi  est  la  seule  qui  me  soit  connue 
au  sujet  des  reprises  en  Danemarc." — Essai,  p.  200. 

(a)  De  Martens  cites  Forord.  af  Frid.  iv.  1710,  p.  55  ;  Willenherg, 
p.  172. 

(/>)  Forurd.  af  Frid.  iv.  1711,  p.  23. 
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Kecaptures,  any  more  than  the  Ordinance  of  1756  (c),  con- 
cerning neutral  commerce. 

This  law  therefore  relates  also  to  the  Recaptures  of  Danish 
ships  only  ;  it  leaves  the  same  doubts  subsisting  with  re- 
spect to  Recaptures  belonging  to  foreign  Powers  or  their 
subjects. 

CCCCXV.  With  respect  to  Sweden  (of),  the  Ordinance 
relative  to  the  marine  of  Charles  X-I.  {e)  enacts,  that  in 
case  "  a  ship  belonging  to  Swedish  subjects,  after  having 
"  been  taken  by  the  enemy,  should  be  retaken,  the  recaptor 
"  shall  have  two-thirds  of  its  value,  and  one-third  shall  be 
"  restored  to  the  proprietor,  without  respect  to  the  time 
"  during  which  it  may  have  been  in  the  enemy's  hands." 
This  law  appears  to  mention  only  Recaptures  made  by 
]:>rivateers  ;  but  the  King's  ships  have  the  same  claim  upon 
their  prizes  as  privateers  (/).  The  regulations  of  Sweden 
concerning  privateers  (^),  of  the  8 — 1 9th  of  February,  1715, 
of  the  25th  of  March,  1719,  of  the  28th  of  July,  1741,  the 
Declaration  of  the  14th  August,  1741,  do  not  relate  to  the 


(c)  Bchon.  Chron.  Reg.  D.  IV.  p.  306. 
Hub7ier,  De  la  Saisie,  d-c.  p.  11,  Append. 

(d)  De  Martens,  Essai,  p.  207,  s.  70,  Home's  Translation. 

(e)  Ordonnance  for  the  Regulation  of  the  Marine  of  1667,  P.  VII. 
Ammiralskap  Balkeyi,  cap.  viii.  s.  8. 

(/)  De  Martens  cites  Sio^  Articlar,  1755,  tit.  29  ;  Modee,  D.  VI. 
p.  3696. 

(g)  De  Martens  refers  his  readers  to  these  regulations  : — 

For  Sweden,  the  Naval  Law  of  Charles  XI.  of  1677,  P.  VII. 
Am  miralskaps  Balk,  the  Regulation  for  Privateers  of  the  8-19th 
February,  1715,  in  German,  in  Willenberg,  loo.  cit.  p.  193  ;  in  Swedish, 
in  Modee,  Utdrag  afpuhlique  Handlingar,  t.  i.  p.  42  ;  the  Regulation 
of  28th  July,  1741,  in  German,  in  Hempel,  Staatslexicon,  s.v.  Com- 
missfahrer ;  in  Swedish,  in  Modee,  Utdrag,  t.  iii.  p.  1684  ;  the 
Declaration  of  the  Regulation  of  14th  August,  1741,  in  Modee,  loc. 
cit.  t.  iii.  p.  1690  ;  the  articles  for  the  naval  war  of  1755,  ibid.  t.  vi. 
p.  3696, 

Sweden  also  gave  instructions  for  privateers,  dated  1st  July,  1788 
(v.  Klint,  Historia  Feed.  Belg.  P.  II.  p.  439). 

These  authorities  are  cited  in  a  very  full  and  learned  note  in  an 
earlier  part  of  De  Martens,  Essai,  p.  49,  n.  (q)  in  line. 
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subject  of  Recaptures  :  it  is  as  little  settled  by  the  articles 
of  maritime  ^vslt  [Sw  Articlar)  of  the  year  1755. 

CCCCXVI.  The  ancient  maritime  law  of  the  Society  of 
Hanse  Towns  (A)  of  1593,  revised  in  1614,  contains  no 
regulation  concerning  Recaptures ;  but  some  of  those  towns 
have  made  laws  for  themselves  relative  to  that  subject. 
The  laws  of  the  city  of  Lubeck  (i)  enact,  that  if  a  ship 
be  retaken  by  a  private  ship,  the  recaptor  shall  keep  the 
Recapture,  and  if  it  be  recaptured  by  a  public  ship  belong- 
ing to  the  city,  it  shall  be  restored  entirely  to  the  proprietor, 
in  consideration  of  a  reward. 

This  last  regulation  was  observed  at  Hamburg  at  the 
commencement  of  the  last  century  ;  a  vessel  (^Die  Drey 
Bienetikdrbe),  bound  for  Russia,  was  taken  by  a  French 
privateer,  and  recaptured  from  him  at  the  mouth  of  the  Elbe 
by  the  commander  of  the  city  (k). 

De  Martens  observes  that  the  wise  policy  and  laws  of 
these  towns  prohibited  their  subjects  during  war  to  be  con- 
cerned with  the  fitting  out  of  any  kind  of  armaments  in 
their  ports,  and  forbade  all  participation,  direct  or  indirect,  in 
privateering  (/),  especially  the  taking  commissions  from  one 
of  the  belligerent  Powers. 

It  is  of  course  not  competent  to  the  public  or  private 
ship  of  war  of  belligerent  Powers  to  make  or  pursue 
Captures,  or  make  Recaptures,  within  the  maritime  jurisdic- 
tion of  these  States,  without  violating  the  obligations  of 
Neutrality. 

CCCCXVII.   Thirdly.    The  decisions  of  the  Prize  Courts 


(h)  De  Martens,  Essai,  p.  210,  s.  73,  Home's  Translation. 
(i)  Stat.  1.  vi.  tit.  v.  art.  2. 

Stein,  Abhandhmgen  des  Liihischen  Bechts,  t.  v.  p.  209,  cited  by  De 
Martens. 

{k)  Langenbeck,  Anmerkungen,  p.  299. 

(0  Mand.  de  la  Ville  de  Hamburg,  22nd  March,  1672. 

Langcnbeck,  p.  307. 


632  INTERNATIONAL    LAW. 

in  the  North  American  United  States  and  in  England  are  to 
be  considered  with  respect  to  this  subject  {m), 

CCCCXVIII.  In  England  the  right  of  recovering 
possession  has  been  by  a  Prize  Statute  passed  at  the 
beginning  of  every  war,  as  between  subjects,  preserved  for 
ever,  except  where  the  vessel,  after  capture,  has  been  fitted 
out  by  the  enemy  for  war ;  so  that  the  original  owner  may, 
in  all  other  cases,  claim  restitution  upon  the  payment  of  a 
stipulated  salvage  (n). 

According  to  the  now  permanent  Prize  Act  of  1864, 
27  &  28  Vict.  cap.  25,  it  is  provided  as  follows : 

§  40.  "  Where  any  ship  or  goods  belonging  to  any  of  Her 
"Majesty's subjects,  after  being  taken  as  Prize  by  the  enemy, 
"  is  or  are  retaken  from  the  enemy  by  any  of  Her  Majesty's 
"  ships  of  war,  the  same  shall  be  restored  by  decree  of  a 
"  Prize  Court  to  the  owner,  on  his  paying  as  Prize  salvage 
"  one-eighth  part  of  the  value  of  the  Prize,  to  be  decreed 
"  and  ascertained  by  the  Court,  or  such  sum  not  exceeding 
"  one-eighth  part  of  the  estimated  value  of  the  Prize  as 
"  may  be  agreed  on  between  the  owner  and  the  recaptors, 
"  and  approved  by  order  of  the  Court :  Provided,  that  where 
"  the  recapture  is  made  under  circumstances  of  special 
"  difficulty  or  danger,  the  Prize  Court  may,  if  it  thinks  fit, 
"  award  to  the  recaptors  as  prize  salvage  a  larger  part 
"  than  one-eighth  part,  but  not  exceeding  in  any  case 
"  one-fourth  part,  of  the  value  of  the  Prize  :  Provided 
"  also,  that  where  a  ship  after  being  so  taken  is  set 
"  forth  or  used  by  any  of  Her  Majesty's  enemies  as  a  ship 
' '  of  war,   this  provision   for   restitution   shall   not   apply, 


(m)  The  following  pages,  on  the  practice  of  the  English  and  North 
American  United  States'  Prize  Courts,  are  taken,  with  some  alterations, 
from  Dr.  Pratt's  useful  edition  of  the  "Notes  on  the  Principles  and 
Practice  of  Prize  Courts  "  by  Judge  Story,  originally  printed  in  the 
Appendix  to  Wheaton/s  American  Reports,  vol.  ii. 

(n)  Marshall  on  Ins.  B.  I.  ch.  xii.  s.  8. 

The  Sedulous,  1  Dodson,  p.  253. 

The  Ceylon,  1  Dodsonh  Adm.  Bep.  p.  107. 
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"  and  the  ship  shall  be  adjudicated  on  as  in  other  cases  of 
"  Prize." 

§  41.  "  Where  a  ship  belonging  to  any  of  Her  Majesty's 
"  subjects,  after  being  taken  as  Prize  by  the  enemy,  is  retaken 
"  from  the  enemy  by  any  of  Her  Majesty's  ships  of  war, 
"  she  may,  with  the  consent  of  the  recaptors,  prosecute  her 
"voyage,  and  it  shall  not  be  necessary  for  the  recaptors 
"  to  proceed  to  adjudication  till  her  return  to  a  port  of  the 
"  United  Kingdom. 

"  The  master  or  owner,  or  his  agent,  may,  with  the 
"  consent  of  the  recaptors,  unload  and  dispose  of  the  goods 
"  on  board  the  ship  before  adjudication. 

"  In  case  the  ship  does  not.  within  six  months,  return  to 
"  a  port  of  the  United  Kingdom,  the  recaptors  may  never- 
"  theless  institute  proceedings  against  the  ship  or  goods  in 
"  the  High  Court  of  Admiralty,  and  the  Court  may  there- 
*'  upon  award  Prize  salvage  as  aforesaid  to  the  recaptors, 
"  and  may  enforce  payment  thereof,  either  by  warrant  of 
"  arrest  against  the  ship  or  goods,  or  by  monition  and 
*'  attachment  against  the  owner." 

In  cases,  however,  not  governed  by  municipal  regulations 
— although  all  nations  agree  that  to  change  the  property  by 
capture,  a  firm  and  secure  possession  is  necessary — yet  the 
practice  of  nations  is  so  various,  that  it  seems  difficult  to 
collect  a  general  rule,  as  to  what  constitutes  such  firm  and 
secure  possession,  which  might  properly  be  asserted  to  be 
the  Law  of  Nations  (o).  The  rule  of  bringing  infra 
prcesidia^  or,  in  proper  cases,  the  rule  of  pernoctation,  or 
twenty-four  hours'  possession,  seems  generally  recognised 
by  the  most  eminent  jurists  on  the  continent  of  Europe  (j)), 


(o)  The  Santa  Cruz,  1  C.  Bob.  Adm.  Eep.  p.  50. 

VActif,  Edw.  Adm.  Rep.  p.  185. 

The  Ceylon,  1  Dodson's  Adm.  Rep.  p.  105. 

(_p)  The  Ceylon,  ih.  p.  105. 

VActif,  Ediv.  Adm.  Rep.  p.  185. 

See  the  Santa  Cruz,  1  C.  Rob.  Adm.  Rep.  p.  50. 
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and  it  appears  to  have  been  anciently  the  doctrine  of  the 
English  law.  It  has  been  seen,  however,  that  according  to 
the  established  practice  of  English  Prize  Courts,  property 
captured  is  not  deemed  to  be  changed  so  as  to  bar  the  owner 
in  favour  of  the  vendee  or  recaptor,  till  there  has  been  a 
sentence  of  condemnation  ;  and  therefore,  until  that  period, 
the  title  of  the  original  owner  is  not  divested,  and  he  is 
entitled  to  restitution,  in  the  hands  of  whomsoever  he  may 
find  the  property  (9').  If  such  sentence  of  condemnation  is 
passed,  it  is  a  sufficient  title  to  a  vendee  (r),  and  would 
also  have  entitled  a  recaptor  to  condemnation  of  the  property, 
if  the  statute  had  not  stepped  in,  and,  as  to  British  subjects, 
revived  the  jus  postliminii  of  the  original  owner,  on  payment 
of  salvage. 

CCCCXIX.  In  the  North  American  United  States,  cases 
of  Recapture  have  been  the  object  of  several  legislative 
provisions,  which,  as  far  as  they  apply,  supersede  all  dis- 
cussions upon  the  principles  of  general  law.  The  Act  of 
Congress  of  the  3rd  of  March,  1800,  ch.  14  (new  ed.  ch. 
168),  directs,  that  in  case  of  recapture  of  vessels  or  goods 
belonging  to  persons  resident  within,  or  under  the  protection 


"  Quoi  qu'il  en  soit,  ce  delai  de  vingt-quatre  heures  adopte  par  ladite 
Ordonnance  de  1584,  et  par  celle-ci,  passe  lequel  la  prise  par  recousse 
est  bonne,  et  exclut  la  reclamation  du  proprietaire  du  vaisseau  pris  et 
repris,  ne  peut  etre  regarde  que  comme  un  sage  reglement,  puisquHl  est 
du  droit  commun  de  VEurope,  comme  Loccenius  I'atteste,  de  Jure 
Maritimo,  lib.  ii.  cap.  4,  n.  4  et  8,  fol.  157,  162  et  163  ;  oii  il  dit  que 
c'est  I'usage  observe  en  France,  en  Espagne,  en  Hollande,  et  chez  les 
autres  nations  commer9antes  par  mer." — Valinsur  V Ordonnance,  1.  iii. 
tit.  9.     Des  Frises,  art.  8. 

(q)  Le  Caux  v.  Eden,  Douglas's  Rep.  pp.  613-616. 

Goss  V.  Withers,  2  Burrows  Rep.  p.  694. 

The  Flad  Oyen,  1  C.  Roh.  Adm.  Rep.  p.  135. 

The  Santa  Cruz,  ib.  p.  50. 

The  Fanny  <&  Elmira,  Edwards'  Adm.  Rep.  p.  117. 

The  Ceylon,  1  Dodson's  Adm.  Rep.  p.  105. 

L' Act  if,  Edw.  Adm.  Rep.  p.  185. 

(r)  The  Purissima  Conception,  6  C.  Rob.  Adm.  Rep.  p.  45. 

The  Victoria,  Edw.  Adm.  Rep.  p.  97. 
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of  the  United  States,  the  same,  not  having  been  condemned 
as  prize  by  competent  authority  before  the  Recapture^  shall 
be  restored  on  payment  of  salvage  of  one-eighth  of  the  value 
if  recaptured  by  a  public  ship,  and  one-sixth  if  recaptured 
by  a  private  ship ;  and  if  the  recaptured  vessel  shall  appear 
to  have  been  set  forth  and  armed  as  a  vessel  of  war  before 
such  Capture,  or  afterwards  and  before  the  Recapture, 
then  the  salvage  to  be  one  moiety  of  the  value.  If  the 
recaptured  vessel  belong  to  the  Government,  and  be  un- 
armed, the  salvage  is  to  be  one-sixth  if  recaptured  by  a 
private  ship,  and  one-twelfth  if  recaptured  by  a  public  ship  ; 
if  armed,  then  the  salvage  to  be  one  moiety  if  recaptured 
by  a  public  ship.  In  respect  to  public  armed  ships,  the 
cargo  pays  the  same  rate  of  salvage  as  the  vessel  by  the 
express  words  of  the  Act ;  but  in  respect  to  private  ships 
the  rate  of  salvage  (by  some  probable  omission  in  the  Act) 
is  the  same  on  the  cargo,  whether  the  vessel  be  armed  or 
unarmed  {s). 

CCCCXX.  What  constitutes  a  setting  forth  as  a  vessel  of 
war  within  the  Act,  has  not  been  settled  by  any  adjudica- 
tions in  the  United  States. 

This  question  has,  however,  been  decided  by  the  English 
Prize  Courts,  in  cases  arising  under  a  similar  clause  in  the 
English  Prize  Acts,  which  are,  as  Lord  Stowell  observed, 
drawn  with  the  intention  of  expressing  the  sense  and  mean- 
ing of  International  Law  (^).  And  it  has  been  there 
settled  that,  where  a  ship  was  originally  armed  for  the 
slave-trade,  and  after  capture  an  additional  number  of  men 
were  put  on  board,  but  there  was  no  commission  of  war 
and  no  additional  arming,  it  was  not  a  setting  forth  as  a 
vessel  of  war  under  the  Prize  Act  (u).  But  a  commission 
of  war  is  decisive,  if  there    be   guns  on   board  {x).     And 


(s)  The  Adeline,  9  Cranch's  {Amer.)  Rep.  p.  244. 
(t)  The  Ceylon,  1  Dodson's  Adm.  Rep.  pp.  105-119. 
(u)  The  Horatio,  6  G.  Rob.  Adm.  Rep.  p.  320. 
(cc)  The  Nostra  Signora  del  Rosario,  3  ib.  p.  10. 
The  Ceylon,  1  Dodson's  Adm.  Rep.  p.  105, 
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where  the  vessel  has,  after  the  Capture,  been  fitted  out  as 
a  privateer,  it  is  conclusive  against  her,  although  when 
recaptured  she  is  navigating  as  a  mere  merchant  ship  ;  for 
where  the  former  character  of  a  captured  vessel  had  been 
obliterated  by  her  conversion  into  a  ship  of  war,  the  legis- 
lature meant  to  look  no  farther,  but  considered  the  title  of 
the  former  owner  for  ever  extinguished  (?/).  Where  it 
appeared  that  the  vessel  had  been  engaged  in  the  military 
service  of  the  enemy  under  the  appointment  of  the  Minister 
of  Marine,  it  was  holden  a  sufficient  proof  of  a  setting 
forth  as  a  vessel  of  war  (z).  So,  where  she  is  armed,  and 
is  employed  in  the  public  military  service  of  the  enemy 
by  those  who  have  competent  authority  so  to  employ  her, 
although  she  be  not  regularly  commissioned  (a).  But  the 
mere  employment  in  the  military  service  of  the  enemy  is 
not  a  sufficient  setting  forth  for  war ;  but  if  there  be  a  fair 
semblance  of  authority  in  the  person  directing  the  vessel  to 
be  so  employed,  and  nothing  upon  the  face  of  the  proceed- 
ings to  invalidate  it,  the  Court  will  presume  that  he  is  duly 
authorised,  and  the  commander  of  a  single  ship  may  be 
presumed  to  be  vested  with  this  authority  as  commander  of 
a  squadron  (b). 

The  valuation  of  the  property,  when  restored  under  the 
Acts  respecting  Kecapture,  is  to  be  made  upon  its  value  at 
the  place  of  restitution,  and  not  of  recapture  (c). 

CCCCXXI.  In  respect  to  Recaptures  of  the  ships  and 
cargoes  of  allies  or  co-belligerents,  from  the  hands  of  the 
common  enemy,  the  general  rule  is  to  apply  the  principle  of 
reciprocity ;  and  if  they,  under  like  circumstances,  restore 
on  salvage  or  condemn  generally,  to  deal  out  to  them  the 


{y)  VActif,  Edw.  Adm.  Bep.  p.  185. 

(z)  The  Santa  Brigada,  3  C.  Rob.  Adm.  Rep.  p.  56. 

(a)  The  Ceylon,  1  Dodson^s  Adm.  Rep.  p.  105. 

(6)  The  Georgiana,  ih.  p.  397. 

(c)  The  Progress,  Miv.  Adm..  Rep.  pp.  210-222. 
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same  measure  of  reciprocal  justice  {d).  If  there  should  exist 
a  country  h  ving  no  rule  on  the  subject,  then  the  recaptur- 
ing country  applies  its  own  rule,  as  to  its  own  subjects, 
to  the  case,  and  rests  on  the  presumption  that  the  same 
rule  will  be  administered  in  the  future  practice  of  the  other 
party  (e). 

CCCCXXII.  Salvage  (servaticium)  is  not  in  general 
allowed  on  the  Recapture  of  neutral  property,  unless  there 
be  danger  of  condemnation,  or  such  unjustifiable  conduct  on 
the  part  of  the  Government  of  the  captors  as  to  bring  the 
property  into  jeopardy  (/)  ;  but  even  if,  in  such  case  of  Re- 
capture, the  recaptors  have  entitled  themselves  to  salvage, 
they  may  forfeit  the  claim  by  the  irregularity  of  their  con- 
duct (g).  But  it  is  no  objection  to  an  allowance  of  salvage 
on  a  Recapture,  that  it  was  made  by  a  non-commissioned 
vessel ;  for  no  letters  of  marque  are  necessary  for  this  pur- 
pose, nor  is  a  Recapture  at  all  made  under  the  authority  of 


(d)  The  Santa  Cruz,  1  C.  Boh.  Adm.  Bep.  p.  50, — Vide  Valin  sur 
VOrdonnance,  t.  ii.  p.  262. 

(e)  Ibid. 

The  San  Francisco,  Edw.  Adm.  Bep.  p.  279. 

The  Act  of  Congress  of  the  ^rd  March,  1800,  ch.  14,  adopts  the 
same  regulation. 

The  Adeline,  9  Cranch^s  (Amer.)  Bep.  p.  244. 

Vide.  Valin  sur  VOrdonnance,  t.  ii.  p.  262. 

(/)  The  War  Onskan,  2  C.  Bob.  Adm.  Bep.  p.  299. 

The  Eleonora  Catharina,  4  ib.  p.  156. 

The  Carlotta,  5  ib.  p.  54. 

The  Hu7itress,  6  ib.  p.  104. 

The  Acteon,  Edw.  Adm.  Bep.  p.  254. 

The  Sansom,  6  C.  Bob.  Adm.  Bep.  p.  410. 

Talbot  V.  Seeman,  4  Ballasts  (Amer.)  Bep.  p.  34. 

S.  C.  1  GrancWs  {Amer.)  Bep.  p.  1. 

"Sa  Majeste  a  jiige  pendant  la  derni^re  guerre,  que  la  reprise  du 
navire  neutre,  faite  par  un  corsaire  Fran9ais  (lorsque  le  navire  n''etait 
pas  charge  de  marchandises  prohibees,  ni  dans  le  cas  d'etre  confisque  par 
Vennemi)  etait  nulle." — Code  des  Prises,  ed.  1784,  t.  ii. 

See  also  the  opinion  of  M.  Portalis  in  the  case  of  the  Statira, 
1  Cranchh  {Amer.)  Bep.  p.  102,  note  (a). 

{g)  The  Barbara,  3  C.  Bob.  Adm.  Bep.  p.  171. 
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Prize.  It  is  the  duty  of  every  citizen  to  assist  his  fellow- 
citizens  in  war,  and  to  retake  their  property  out  of  the 
possession  of  the  enemy ;  and  no  commission  is  necessary 
to  give  a  person,  so  employed,  a  title  to  the  reward  which 
the  law  allots  to  that  meritorious  act  of  duty  (A).  And. if 
a  convoying  ship  actually  recapture  one  of  her  convoy 
which  has  been  previously  captured  by  the  enemy,  it  en- 
titles her  to  salvage  (?).  But  a  mere  rescue  of  a  ship 
associated  in  the  same  common  enterprise,  gives  no  right  to 
salvage  {k). 

CCCCXXIII.  To  entitle  a  party  to  salvage,  as  upon  a 
Recapture,  there  must  have  been  an  actual  or  constructive 
Capture  ;  for  military  salvage  will  not  be  allowed  in  any 
cases  where  the  property  has  not  been  actually  rescued  from 
the  enemy  (/).  But  it  is  not  necessary  that  the  enemy 
should  have  actual  possession :  it  is  suflScient  if  the  property 
is  completely  under  the  dominion  of  the  enemy  (m).  If, 
however,  a  vessel  be  captured  going  in  distress  into  an 
enemy's  port,  and  is  thereby  saved,  it  is  merely  a  case  of 
civil,  and  not  of  military  salvage  (n).  But  to  constitute  a 
Recapture  it  is  not  necessary  that  the  recaptors  should 
have  a  bodily  and  actual  possession ;  it  is  sufficient  if  the 
prize  be  actually  rescued  from  the  grasp  of  the  hostile 
captor  (o). 

CCCCXXIV.  Where  a  hostile  ship  is  captured,  and 
afterwards  is  recaptured  by  the  enemy,  and  is  again  recap- 
tured from  the  enemy,  the  original  captors  are  not  entitled 
to  restitution  on  paying  salvage  ;  but  the  last  captors  are 
entitled  to  all  the  rights  of  Prize,  for,  by  the  first  Recap- 


Qi)  The  Helen,  3  C.  Boh.  Adm.  Rep.  p.  224. 

(0  The  Wight,  5  ih.  p.  315. 

Q:)  The  Belle,  Edw.  Adm.  Bep.  p.  66. 

(l)  The  Franklin,  4  C.  Bob.  Adm.  Bep.  p.  147. 

(»0  The  Edward  <h  Mary,  3  ih.  p.  3C5. 

The  Fensamento  Felix,  Edw.  Adm.  Bep.  p.  116. 

(n)  The  Franklin,  4  C.  Boh.  Adm.  Bep.  p.  147. 

(o)  The  Edvard  &  Mary,  3  ib.  p.  305. 
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ture,  the  whole  right  of  the  original  captors  is  divested  (p). 
And  where  the  original  captors  have  abandoned  their  prize, 
and  she  is  subsequently  captured  by  other  persons,  the 
latter  are  solely  entitled  to  the  property  (q).  But  if  the 
abandonment  be  involuntary,  and  produced  by  the  terror  of 
superior  force,  and  especially  if  produced  by  the  act  of  the 
second  captors,  the  rights  of  the  original  captors  are  com- 
pletely revived  (r).  And  where  the  enemy  has  captured  a 
ship,  and  afterwards  deserted  her,  and  she  is  then  recap- 
tured, it  is  not  to  be  considered  as  a  case  of  derelict ;  for 
the  original  owner  never  had  the  animus  derelinquendi,  and 
therefore  she  is  to  be  restored  on  a  payment  of  salvage ; 
but  it  has  been  ruled  that  as  it  is  not  strictly  a  Recapture 
within  the  Prize  Act,  the  rate  of  salvage  is  discretionary  (5). 


(j))  The  Folly,  4  G.  Boh.  Adm.  Eep.  p.  217,  note  (a). 

The  Astrea,  1  Wheatoii's  (Amer.)  Rep.  p.  125. 

"  Veut  et  entend  Sa  Majeste,  que  les  prises  des  navires  ennemis, 
faites  par  ses  vaisseaux,  ou  par  ceux  de  ses  siijets  amies  en  course, 
recousses  par  les  ennemis,  et  ensuite  reprises  sur  eux,  appartiennent 
en  entier  au  dernier  preneur." — Arret  du  Conseil  d^Mat  du  5  Novem- 
bre,  1748.  Valin  sur  VOrdonnance,  t.  ii.  pp.  257-9.  TraiU  des 
Prises,  ch.  vi.  s.  1. 

Fotkier,  Droit  de  Propriete,  No.  99. 

(q)  The  Lord  Nelson,  Edw.  Adm.  Rep.  p.  79. 

The  Diligentia,  1  DodsoWs  Adm.  Rep.  p.  404. 

(r)  The  Mary,  2  WJieaton's  (Amer.)  Rep.  p.  123. 

(s)  The  John  and  Jane,  4  G.  Rob.  Adm.  Rep.  p.  216. 

The  Gage,  6  ib.  p.  273. 

The  Lord  Nelson,  Edw.  Adm.  Rep.  p.  79. 

"  Si  le  navire,  sans  etre  recous,  est  abandonne  par  les  ennemis,  ou 
si  par  tempete  ou  autre  cas  fortuit  il  revient  en  la  possession  de  nos 
sujets,  avant  qu'il  ait  ete'  conduit  dans  aucun  port  ennemi,  il  sera 
rendu  au  proprietaire  qui  le  reclamera  dans  Pan  et  jour,  quoiqu'il  ait 
ete  plus  de  vingt-quatre  heures  entre  les  mains  des  ennemis." — 
Ordonnance  de  1681,  1.  iii.  tit.  9,  Des  Prises,  art.  9. 

Pothier  is  of  opinion  that  these  words,  avant  qu^il  soil  entre  dans 
aucun  port  ennemi,  are  to  be  understood  not  as  restricting  the  right  of 
restitution,  on  payment  of  salvage,  to  the  particular  case  mentioned, 
of  a  vessel  which  is  abandoned  by  the  enemy  before  being  carried  into 
port,  which  case  is  mentioned  merely  as  an  example  of  what  ordinarily 
happens,  '"'' parce  que  c^est  le  cas  ordinaire  aiiqnel  un  vaisseau  echappe  a 
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But  if  the  abandonment  by  the  enemy  be  produced  by  the 
terror  of  a  hostile  force,  it  is  a  Recapture  within  the  terms 
of  the  Prize  Act  (t). 

CCCCXXy.  Where  the  captors  abandon  their  prize,  and 
she  is  afterwards  brought  into  port  by  neutral  salvors,  it  has 
been  holden  that  the  neutral  Court  has  jurisdiction  to  decree 
salvage,  but  cannot  restore  the  property  to  the  original 
belligerent  owners  ;  for  by  the  Capture,  the  captors  ac- 
quired such  a  right  of  property  as  no  neutral  nation  could 
justly  impugn  or  destroy,  and  consequently  the  proceeds 
(after  deducting  salvage)  belong  to  the  original  captors, 
and  neutral  nations  ought  not  to  inquire  into  the  validity 
of  a  Capture  as  between  belligerents  (u).  But  if  the  captors 
make  a  donation  of  the  captured  vessel  to  a  neutral  crew, 
the  latter  are  entitled  as  salvors  ;  but  after  deducting  sal- 
vage, the  remaining  proceeds  will  be  decreed  to  the  original 
owner  (x). 

CCCCXXVI.  And  it  seems  to  be  a  general  rule,  liable 
to  but  few  exceptions,  that  the  rights  of  Capture  are  com- 


Vennemi  qui  Va  pris,  ne  pouvant  plus  guere  lui  echapper  lorsquHl  a  eU 
conduit  dans  ses  ports." — Droit  de  Propriete,  No.  99. 

But  Valin  holds  that  the  terms  of  the  Ordinance  are  to  be  literally 
construed,  and  that  the  right  of  the  original  proprietor  is  completely 
divested  by  the  carrying  into  the  enemy's  port. — Sur  F  Ordonna7ice,  ib. 
He  is  also  of  opinion  that  this  species  of  salvage  is  to  be  analogised 
to  the  case  of  shipwreck,  and  that  the  recaptors  are  entitled  to  one- 
third  of  the  value  of  the  property  saved. — Ib. 

But  Azuni  contends,  that  the  rate  of  salvage,  in  this  case,  is  not 
regulated  by  the  Ordinance,  but  is  discretionary,  to  be  proportioned 
to  the  nature  and  extent  of  the  service  performed,  which  can  never  be 
equal  to  the  rescue  of  property  from  the  hands  of  the  enemy  by 
military  force,  or  to  the  recovery  of  goods  lost  by  shipwreck. — Part  II. 
ch.  iv.  ss.  8,  9. 

Emerigon  is  also  opposed  to  Valin  on  this  subject,  and  cites,  in  sup- 
port of  his  own  doctrine,  the  Consolato  del  Mare,  ch.  287,  and  Targa, 
ch.  46,  n.  10. — Emerigon,  Des  Assurances,  t.  i.  pp.  504,  505. 

(t)  The  Gage,  6  C.  Bob.  Adm.  Rep.  p.  273. 

{u)  The  Mary  Ford,  3  Dallas's  (Amer.)  Rep.  p.  188. 

(x)  The  Adventure,  8  GranclCs  {Amer.)  Rep.  p.  227. 

S.  a  1  Wheatonh  {Amer.)  Rep.  p.  128,  note  (/). 


RECAPTURE — ABANDONMENT  OF  RECAPTORS.    641 

pletely  divested  by  a  hostile  Recapture^  escape,  or  a  voluntary 
discharge  of  the  captured  vessel  (?/),  And  the  same  prin- 
ciple seems  applicable  to  a  hostile  rescue ;  but  if  the  rescue 
be  made  by  a  neutral  crew  of  a  neutral  ship,  it  may  be 
doubtful  how  far  such  an  illegal  act,  which  involves  the 
penalty  of  confiscation,  would  be  holden  in  the  Courts  of 
the  captor's  country  to  divest  his  original  right  in  case  of  a 
subsequent  Kecapture. 

CCCCXXYII.  As  to  recaptors,  though  their  right  to 
salvage  is  extinguished  by  a  subsequent  hostile  Recapture, 
and  regular  sentence  of  condemnation  carried  into  execution, 
divesting  the  owners  of  their  property,  yet  if  the  vessel  be 
restored,  upon  such  Recapture,  and  resume  her  voyage, 
either  upon  an  acquittal  in  Court,  or  a  release  of  the  sovereign 
Power,  the  recaptors  are  redintegrated  in  their  right  of  sal- 
vage (z)  :  and  recaptors  and  salvors  have  a  legal  interest  in 
the  property,  which  cannot  be  divested  by  other  subjects 
without  an  adjudication  in  a  competent  Court ;  and  it  is  not 
for  the  Government's  ships  or  officers,  or  for  other  persons, 
upon  the  ground  of  superior  authority,  to  dispossess  them 
without  cause  («). 

CCCCXXVIII.  In  all  cases  of  salvage,  where  the  rate 
is  not  fixed  by  positive  law,  it  is  in  the  discretion  of  the 
Court,  as  well  upon  Recaptures  as  in  other  cases  (b).  And 
where,  upon  a  Recapture,  the  parties  have  entitled  them- 
selves to  a  military  salvage  under  the  Prize  Acts,  the  Court 
may  also  award  them,  in  addition,  a  civil  salvage,  if  they 


(y)  Hudson  v.  Guestier,  4  Cranchh  (Amer.)  Rep.  p.  293. 
S.  C.  6  Omnch's  (Amer.)  Rep.  p.  281. 
The  Diligentia,  1  Dodson^s  Adm.  Rep.  p.  404. 
(z)  The  Charlotte  Caroline,  ih.  p.  192. 
(a)  The  Blendenhall,  ih.  p.  414. 
(6)  Talbot  V.  Seeman,  1  CrancWs  {Amer.)  Rep.  p.  1. 
The  Apollo,  3  C.  Rob.  Adm.  Rep.  p.  308. 
Bynk.  Q.  J.  P.  1.  i.  ch.  v. 
Du  Ponceanh  ed.  pp.  36,  41,  42. 
VOL.  III.  T  T 
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have  subsequently  rendered  services  by  succouring  the 
vessel  in  distress  from  perils  of  the  seas  (c). 

CCCCXXIX.  In  the  construction  of  the  former  Enorlish 

o 

Prize  Acts,  it  has  been  holden  that  a  revenue-cutter,  having 
a  letter  of  marque,  is  to  be  deemed  a  private  ship  of  war, 
and  entitled  to  a  salvage  of  one-sixth  (d).  But  these 
British  revenue- cutters  belonged  to  private  individuals, 
although  fitted  out,  manned,  and  armed,  at  the  expense  of 
the  Government,  and  it  may  be  thought  doubtful  whether 
the  authority  of  this  case  applied  in  the  United  States, 
where  the  revenue-cutters  are  generally  built  and  owned, 
as  well  as  equipped,  manned,  and  armed,  by  the  Govern- 
ment. A  store-ship,  however,  armed  at  the  public  expense, 
and  commanded  by  commissioned  oflScers,  is  clearly  to  be 
deemed  a  public  armed  ship  (e). 

CCCCXXX.  M.  de  Martens  considers  whether  there 
can  be  derived,  from  certain  expressions  and  phrases  per- 
petually recurring  in  Treaties  (f),  a  general  concurrence  of 
States  as  to  rules  upon  this  subject,  and  more  especially 
w^hether  the  subject  of  Recapture  can  be  considered  as 
fallinsr  under  one  or  other  of  two  clauses  which  are  most 
frequently  found  in  Treaties : 

1.  The  clause  of  being  treated  as  the  most  favoured 
nation  (d'etre  traite  comme  la  nation  la  plus  favor isee). 

2.  The  clause  of  being  treated  as  the  proper  subjects  of 
the  State  {d'etre  traite  comme  les propres  sujets  de  VEtat). 

M.  de  Martens  very  wisely  decides  that'  Recapture  can- 
not fairly  be  considered  as  falling  within  the  purview  and 
intendment  of  either  of  these  clauses. 

CCCCXXXI.  So    much   for  two  of  the  sources   from 


(c)  The  Louisa,  1  Dodson's  Adm.  Rep.  p.  317. 
{d)  The  Helen,  3  C.  Bob.  Adm.  Rep.  p.  224. 
The  Sedulous,  1  Dodson  Adm.  Rep.  p.  253. 
(e)  Ibid. 

(J)  Vide  ante,  vol,  i.  §  li. 

For  specific  Treaties  on  this  subject  see  De  Martens,   Essai,  and 
vol,  ix.  Traites  de  Comm.,  I)e  Haut.  et  de  C.  p.  374,  Prises  et  Reprises. 
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which  we  may  in  some  measure  derive  the  principles  of 
International  Law. 

And  with  respect  to  a  third,  namely,  the  opinions  of 
Jurists,  they  are  summed  up  by  this  author  in  contradiction 
to  his  own  opinion  (z)  upon  the  subject  of  Recapture,  as 
being  agreed  upon  the  two  following  propositions  : — 

1st,  With  respect  to  the  Recapture  of  a  vessel,  before 
the  original  Capture  had  been  completed  ;  that  though  in 
such  case  the  captured  property  ought  to  be  restored  to  the 
original  proprietor,  yet  even  in  this  case  the  recaptor 
is  entitled  to  demand  a  recompense,  which,  according  to  the 
principles  of  natural  justice,  cannot  be  fixed  at  any  certain 
part  of  the  value  of  the  prize,  but  which  ought  to  be  pro- 
portioned to  the  dangers,  expenses,  and  damages  incurred 
in  the  effecting  of  it. 

2nd.  With  respect  to  the  Recapture  of  property  duly 
vested  in  the  captor,  that,  upon  the  same  conditions  by 
which  it  became  so  vested,  it  has  become  by  the  Recapture 
vested  in  the  recaptor ;  and  that  the  rights  of  the  first  pro- 
prietor lost  by  the  Capture  cannot  revive,  ipso  jure,  by 
virtue  of  the  seizure  effected  by  the  recaptor.  And  that 
the  first  proprietor  can  no  more  revindicate  his  extinguished 
right  of  property,  than  he  can  exercise  a  right  of  redemp- 
tion, the  which  always  supposes  the  existence  of  positive 
municipal  laws,  without  which  no  proprietor  is  bound  to 
sell  his  property  to  any  person. 


(i)  He  candidly  admits  that  this  opinion  is  at  variance  with  the 
received  opinion  of  Europe  : — 

"Que  toute  reprise,  faite  a  une  epoque  quelconque  de  la  guerre, 
soit  que  la  prise  ait  ete'  legitime,  soit  qu'elle  ait  e'te  illegitime,  soit 
que  la  reprise  se  fasse  par  le  Souverain,  soit  qu'elle  se  fasse  par  un 
armateur,  doit  etre  restituee  a  I'ancien  proprie'taire  quelconque  ; 
moyennant  une  juste  retribution  des  frais  et  dommages  du  repreneur 
quelconque  ;  a  moins  que  I'ille'gitimite  de  la  reprise  ne  prive  le  re- 
preneur du  droit  de  demander  une  reparation." — De  Martens^  Ess., 
and  vol.  ix.  Tr.  de  Com.,  De  Haut.  et  de  C.  p.  374,  Prises  et 
Reprises. 

T  T  2 
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CCCCXXXII.  By  the  general  Maritime  Law,  Ransom 
IS  allowed,  and  the  master  may  bind  by  his  contract  for 
Ransom  the  whole  cargo  as  well  as  the  ship  (k).  About 
the  middle  of  George  the  Third's  reign  Ransoms  were, 
by  the  policy  of  England,  forbidden  to  English  subjects  (/). 
But  afterwards,  in  circumstances  of  necessity,  they  were  still 
allowed  (m).  At  present  the  question  is  governed  by  the 
provisions  of  the  Permanent  Act  of  1 864  (n).  Ransoms  have 
never  been  prohibited  by  the  North  American  United 
States;  and  the  Act  of  Congress  of  August  2,  1813,  in- 
terdicting the  use  of  British  licences  or  passes,  was  holden 
not  to  apply  to  the  contract  of  Ransom  (o). 

The  general  law  upon  this  subject  is  perspicuously  stated 
in  the  following  extract  from  a  judgment  of  Story  (/?)  : — - 
"  The  second  question,"  he  says,  "  is,  whether  it  be  com- 
"  petent  for  a  friendly  Belligerent  to  demand,  or  take,  a 


(k)  The  Gratitudine,  3  C.  Rob.  Adm.  Rep.  p.  240. 

ip)  22  Geo.  III.  c.  25,  ss.  1,  2.  Now  repealed.  See  cases  at  com- 
mon law  on  this  subject  : — 

Havelock  v.  Rockivood,  8  Durnford  &  East,  p.  268. 

Wilson  V.  Bird,  1  Lord  Raymond^s  Rep.  p.  22. 

Anthon  v.  Fisher^  3  Douglas  Rep.  p.  166. 

t^ame  v.  Same,  2  Douglas  Rep.  p.  649,  n. 

Woodward  v.  Larkin,  3  Espinasse's  Rep.  p.  266. 

Parsons  v,  Scott,  2  Taunton's  Rep.  p.  363. 

Webb  V.  Brooke,  3  lb.  p.  6. 

Ricard  v.  Bettenham,  3  Burrows'  Rep.  p.  1734. 

Cornu  V.  Biackburne,  1  Douglas  Rep.  p.  641. 

(m)  The  Ships  taken  at  Genoa,  4  0.  Rob.  Adm.  Rep.  p.  403. 

The  Hoop,  1  ib.  p.  169. 

(n)  §  45  of  27  &  28  Vict.  c.  25.     Vide  ante,  §  cix.  p.  178. 

The  previous  statutes  were  22  Geo.  III.  c.  25,  33  Geo.  III.  c.  66,  ss. 
36,  39  ;  43  Geo.  III.  c.  160,  ss.  33,  36  ;  45  Geo.  III.  c.  72,  ss.  16,  19  ; 
55  Geo.  III.  c.  160,  ss.  9,  12.  See  §  14  as  to  collusive  capture, 
17  &  18  Vict,  c,  18,  ss.  42,  44.  The  first  of  these  statutes  only  was 
permanent,  the  others  were  Prize  Acts. 

(o)  Goodrich  v.  Gordon,  15  Johnson's  (Amer.)  Rep.  p.  6, 

KenVs  Comm.  vol.  i.  pp.  (105)  112. 

{p)  Maisonnaire  et  al.  v.  Keating,  2  Galllson's  (Amer,)  Rep,  p.  337 
(Story). 
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*' ransom  for  restoring  the  property  of  a  Neutral  after 
"  capture.  It  is  argued  by  the  defendant,  that  every 
"  ransom  supposes  a  vested  right  in  the  captors  ;  that  this 
"does  not  exist  in  respect  to  Neutrals,  for  the  captors  have 
"only  a  right  to  bring  in  for  adjudication;  that  neutral 
"  property  is  liable  to  condemnation,  only  in  case  of  delin- 
"  quency  ;  and  that  captors  have  no  right  to  remit,  in  behalf 
"  of  their  Sovereign,  a  forfeiture  for  violation  of  neutral 
"  duties. 

"  It  is  not  true,  however,  that  the  right  to  take  a  Ransom 
"  is  founded  in  a  vested  title  in  the  captors  to  the  captured 
"  property.  For,  whether  the  property  vest  after  twenty- 
"four  hours'  possession,  or  after  bringing  infra  prcesidia^  as 
"  seems  the  doctrine  of  civilians ;  or  after  condemnation,  as  is 
"  the  doctrine  of  Great  Britain  ;  it  is  clear  that  the  right  to 
"take  a  Ransom  exists  from  the  moment  of  capture.  And, 
"  by  the  general  practice  of  the  maritime  world,  a  decree  of 
"  condemnation  is  deemed  necessary  to  ascertain  and  confirm 
*'  the  inchoate  title  of  the  captors,  at  least  in  respect  to  the 
"  Sovereign  and  subjects  of  their  own  country.  Nor  is  a 
"  Ransom,  strictly  speaking,  a  repurchase  of  the  captured 
*'  property.  It  is  rather  a  repurchase  of  the  actual  right  of 
**  the  captors  at  the  time,  be  it  what  it  may  ;  or,  more  pro- 
"  perly,  it  is  a  relinquishment  of  all  the  interest  and  benefit, 
*'  which  the  captors  might  acquire  or  consummate  in  the 
"  property  by  the  regular  adjudications  of  a  Prize  Tribunal, 
"  whether  it  be  an  interest  in  rem,  a  lien,  or  a  mere  title  to 
"  expenses.  In  this  respect,  there  seems  to  be  no  legal 
"  difference  between  the  case  of  a  Ransom  of  the  property 
"  of  an  enemy,  and  of  a  Neutral.  For  if  the  property  be 
"  neutral,  and  yet  there  be  probable  cause  of  capture,  or  if 
"  the  delinquency  be  such,  that  the  penalty  of  confiscation 
"  might  be  justly  applied  ;  there  can  be  no  intrinsic  diflficulty 
"  in  supporting  a  contract,  by  which  the  captors  agree  to 
"  waive  their  rights  in  consideration  of  a  sum  of  money 
"  voluntarily  paid,  or  agreed  to  be  paid,  by  the  captured. 
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"  Indeed,  the  case  stands  upon  a  stronger  ground  than  that 
*'  of  a  Kansom  between  enemies  ;  for  the  latter  have  not,  in 
"  general,  a  capacity  to  enter  into  contracts.  The  very  law 
"  of  war  prohibits  all  commercial  intercourse,  and  suspends 
"  all  existing  contracts,  between  enemies ;  and  the  case  of 
^*  Ransoms  is  almost  the  only  exception,  which  has  been  ad- 
"  mitted,  from  the  general  rule.  If  then,  neither  the  subject 
"  matter,  nor  the  nature  of  the  title  or  consideration,  nor  the 
"  capacity  of  the  parties,  presents  any  serious  objection  to  the 
"  contract,  as  between  a  friendly  Belligerent  and  a  Neutral, 
"  it  remains  to  consider,  if  there  be  anything  in  the  objec- 
"  tion,  that  it  is  a  remitter  of  the  right  of  forfeiture,  which 
"  belongs  exclusively  to  the  Sovereign. 

"  The  commission  of  the  Sovereio*n  in  sjeneral  authorises 
'^  only  captures  of  enemies'  property.  But,  without  any 
"express  clause,  this  commission  clearly  extends  to  the 
"  capture  of  all  neutral  property  seized  in  violating  neutral 
"  duties ;  for  in  such  case  the  property  is  deemed  quasi 
"  enemies'  property.  And,  for  the  same  reason,  it  authorises 
"  the  bringing  in  of  property,  under  neutral  passports  and 
"  papers,  for  adjudication,  where  there  is  probable  cause  to 
"  suspect  its  real  character;  for,  until  adjudication,  it  cannot 
"  be  ascertained  whether  it  be  entitled  to  the  protection  of 
"  the  neutral  character.  If,  therefore,  the  commission  gives 
"  hostile  property  to  the  captors,  and  enables  them  to  deliver 
"  it  up  on  ransom,  it  also  enables  them  to  do  the  same  in 
"  respect  to  neutral  property,  which  has  acquired  a  hostile 
"  taint ;  and  the  ransom  is  not,  in  the  one  case,  any  more  the 
"  exercise  of  the  Sovereign's  prerogative  to  remit  a  forfeiture, 
"  than  it  is  in  the  other.  In  both  instances,  it  is  considered, 
*'  by  the  Law  of  Nations,  as  a  mere  remitter  of  the  rights  of 
"  the  captors  SLcqaired  jure  belli ;  and  every  prohibition  of  its 
*'  exercise  must  expressly  depend  upon  the  municipal  regula- 
"  tions  of  the  particular  country.  Upon  principle,  therefore, 
"  the  distinction  of  the  counsel  for  the  defendant,  as  to  the 
^'  incompetency  of  a  Belligerent  to  deliver  neutral  property 
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*'  on  Kansom,  is  unsupported ;  and  there  is  not  a  scintillation 
"  of  authority  in  its  favour  "  (q). 


(q)  See  also — Miller   v.   The   Besolution^    2  Dallas^   (Amer.)  Rep. 
p.  15. 

Azuni,  c.  iv.  art.  6. 

1  Emerigon^  c.  xii.  s.  21. 

2  Valin,  art.  66,  p.  149. 
Le  Guidon,  c.  vi.  art.  2. 

Pothier,  Traite  du  Droit  de  ProprieU,  No.  134,  135,  138,  139,  140, 
144. 

Valin,  Ord.  des  Prises,  art.  19. 
Fb.  ii.  1.  iii.  t.  ix.  art.  19. 
lb.  Comm.  t.  ix.  p.  261. 
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PART  THE  ELEVENTH. 


CHAPTER   I. 


THE    GENERAL    CHARACTER   AND    DUTY   OF    TRIBUNALS 
OF    PRIZE. 

CCCCXXXIII.  It  has  been  observed  that  the  tribunal 
oi  maritime  International  Law,  having  cognisance  of  Prize^ 
has,  from  circumstances  sufficiently  apparent  upon  a  very 
slight  reflection,  assumed  a  form,  consistency,  and  regularity 
of  procedure  which  no  tribunal  of  International  Law,  re- 
specting military  operations  by  land,  and  having  cognisance 
of  Booty^  has  yet  attained ;  and  that  so  far  as  English  legis- 
lation and  jurisprudence  is  concerned,  there  has  been  a 
growing  tendency  to  submit  both  subjects  to  the  same 
tribunal  {a). 

It  seems  to  the  writer  of  these  pages  that,  within  the 
whole  range  of  International  Jurisprudence,  there  is  no 
subject  of  more  paramount  importance  than  the  character, 
constitution,  and  mode  of  procedure  of  the  Prize  Court, 
and  of  the  Appellate  Tribunal  (^). 

It  ought  to  command  the  respect  of  nations — it  ought  to 
be  above,  not  slander  indeed,  for  then  it  would  not  be  a 
human  institution,  but  just  and  reasonable  suspicion.  It 
ought   to    administer    International,    not    Municipal   Law, 

(a)  Vide  ante^  p.  221 ;  Banda  and  Kirwee  Booty,  1  L.  B.  Adm.  & 
Ecd.  p.  109. 

(fo)  Vide  ante,  vol.  ii.  §  §  ccciv,  cccv.  as  to  International  Law  adminis- 
tered by  the  Pope. 
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except  in  so  far  as  it  might  hnppen  that  the  latter  was 
identical  with  or  declaratory  of  the  former.  Its  procedure 
ought  to  be  open  and  exposed  to  all  criticism.  It  ought  to 
allow  every  liberty  of  speech  to  the  Claimant,  or  his  repre- 
sentative, as  well  as  to  the  Belligerent,  or  his  representative. 
It  should  administer  a  consistent  law  upon  certain  and 
known  principles,  impartially  applied  to  all  States  and  to 
their  subjects.  The  high  standard  of  the  great  philosopher 
and  jurist  of  antiquity  should  be  perpetually  before  its 
eyes.  It  should  always  remember  that  the  law  which  it  has 
to  administer  is  not  of  one  character  at  Rome  and  of  another 
at  Athens  (c),  but  one  and  the  same  everywhere,  founded 
and  applied,  so  far  as  human  infirmity  will  permit,  upon  the 
principles  of  immutable  right  and  eternal  justice. 

CCCCXXXIV.  The  Prize  Courts  to  whose  proceedings 
the  greatest  publicity  ((i)  has  been  given,  are,  it  will  not  be 
denied  by  any  candid  and  intelligent  person,  those  of  Great 
Britain  and  of  the  United  States  of  North  America. 

Nor  will  it  be  denied  by  the  United  States  that  they 
have  taken,  with  few  and  inconsiderable  exceptions,  the 
rules,  procedure,  and  practice  of  the  English  Courts  as  their 
approved  and  recognised  model. 

In  the  case  of  the  Ostsee,  decided  by  the  highest  English 
tribunal,  the  Judicial  Committee  of  the  Privy  Council, 
during  the  late  war  with  Russia,  it  was  well  observed  that — 

"  The  law  which  we  are  to  lay  down  cannot  be  confined 
"  to  the  British  Navy  ;  the  rule  must  be  applied  to  captors 
"  of  all  nations.  No  country  can  be  permitted  to  establish 
"  an  exceptional  rule  in  its  own  favour,  or  in  favour  of 
"  particular  classes  of  its  own  subjects.     On  the   Law  of 


(c)  *'  Neque  erit  alia  lex  Romse,  alia  Athenis  :  alia  nunc,  alia 
posth^c,"  &c. — Cic.  de  Repuhl.  1.  iii.  c.  22. 

(d)  The  reports  are  duly  published,  and  in  England,  during  the  late 
war  with  Russia,  under  the  authority  of  the  High  Court  of  Admiralty. 
These  are  independent  of  the  daily  reports  in  a  great  number  of  news- 
papers of  various  political  creeds. 
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"  Nations,  foreign  decisions  are  entitled  to  the  same  weight 
"  as  those  of  the  country  in  which  the  tribunal  sits. 
*^  America  has  adopted  almost  all  her  principles  of  prize 
*'law  from  the  decisions  of  English  Courts  ;  and,  whatever 
"  may  have  been  the  case  in  former  times,  no  authorities 
"  are  now  cited  in  English  Courts,  in  cases  to  which  they 
"  are  applicable,  with  greater  respect  than  those  of  the 
'^  distinguished  jurists  of  France  and  America.  Whatever 
"  is  held  in  England  to  justify  or  excuse  an  officer  of  the 
"  British  Navy,  will  be  held  by  the  tribunals  of  every 
"  country,  both  on  this  and  the  other  side  of  the  Atlantic, 
"  to  justify  or  excuse  the  captors  of  their  own  nation  "  (e). 

It  may  be  here  observed,  first,  that  England  has  during 
the  wars  which  have  taken  place  since  1856  found  herself 
a  neutral,  having  been  almost  always  a  belligerent  during 
the  wars  of  the  last  and  the  beginning  of  this  century  ;  and 
that  she  has  accepted  loyally  all  the  principles  with  regard 
to  the  duties  of  neutrals  which  her  Prize  Courts,  when  she 
was  belligerent,  had  laid  down.  Secondly,  that  during  the 
late  American  war  the  Prize  Courts  of  America  applied, 
with  very  few  exceptions,  these  principles  with  perfect  fair- 
ness to  English  ships  and  owners. 

CCCCXXXV.  Let  us  consider,  first,  whether  there  has 
been  any  theory  upon  this  subject — viz.  the  duty  of  the 
Prize  Court  towards  all  States — promulgated  by  the  English 
Courts ;  and  next,  whether  that  theory  has  been  in  accord- 
ance with  the  premisses  which  have  been  just  laid  down ; 
because  these  facts  are  of  great  importance  to  the  civilised 
world. 

States  which  openly  proclaim  the  standard,  by  reference 
to  which  they  assert  that  international  justice  ought  to  be 
administered  in  their  tribunals,  witness,  as  it  were,  against 
themselves,  if  they  depart  from  it. 

True  it  is  that  their  practice  may  fall  short  of  their 
theory;    but  by   the  joint  effect  of  openly   promulgating 

(c)  The  Ostsee,  9  Moore,  P.  C.  Rep.  p.  150.     (1855.) 
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their  theory  and  openly  conducting  their  practice,  they 
have  for  ever  exposed  themselves  to  the  severest  criticism, 
and  challenged,  in  some  sense,  the  institution  of  a  constant 
comparison  between  the  two,  Nor,  in  these  days,  not  only 
of  free  but  of  universal  discussion  through  the  agency  of 
the  press,  can  it  be  contended  that  this  exposure  and  this 
challenge  do  not  constitute  a  great  check  upon  the  mal- 
administration of  justice,  and  a  great  safeguard  to  those 
States  whose  interests  are  necessarily  submitted  to  the 
decisions  of  the  Belligerent  Tribunal. 

CCCCXXXVI.  It  has  so  happened  that,  during  the 
long  and  general  war  which  ended  in  1815,  that  great 
magistrate  of  nations,  Lord  Stowell,  more  than  once  felt  it 
incumbent  upon  him  to  declare  from  the  judgment-seat  what 
was  in  his  opinion  the  duty  of  the  tribunal  over  which  he  so 
long  presided. 

It  has  appeared  desirable  to  the  writer  of  these  pages  to 
collect  these  passages,  and  to  place  them  consecutively  be- 
fore the  eyes  of  the  reader. 

It  has  been  already  observed,  that,  in  time  of  war,  Neutral 
States  have  a  right  to  demand,  ex  dehito  justitice  (/),  that 
there  be  courts  for  the  administration  of  International  Law, 
sitting  in  the  belligerent  countries. 

The  duties  of  those  courts  are  thus  faithfully  described 
by  Lord  Stowell  in  the  case  of  the  Swedish  Convoy  {g)i  "  In 
"  forming  my  judgment,  I  trust  that  it  has  not  for  a  moment 
"  escaped  my  anxious  recollection  what  it  is  that  the  duty 
*^  of  my  station  calls  for  from  me;  namely,  not  to  deliver 
"  occasional  and  shifting  opinions  to  serve  present  purposes 
"  of  particular  national  interest,  but  to  administer  with  in- 
"  difference  that  justice  which  the  Law  of  Nations  holds  out 
"  without  distinction  to  independent  States,  some  happening 

(/)  The  Snipa  and  others^  Edwards'  Adm.  Rep.  p.  381,  also  pub- 
lished separately. 

See  important  remarks  of  Mabhj,  Droit  des  Gens,  vol.  ii.  pp.  350, 
351 ;  and  Wheaton,  Hist.  p.  171,  n. 

(g)  The  Maria,  1  G.  Rob.  Adm.  Rep.  350. 
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"  to  be  neutral  and  some  belligerent ;  the  seat  of  judicial 
"  authority  is  indeed  locally  here,  in  the  belligerent  country, 
"  according  to  the  known  law  and  practice  of  nations,  but 
"  the  law  itself  has  no  locality.  It  is  the  duty  of  the  person 
"  who  sits  here  to  determine  this  question  exactly  as  he 
"  would  determine  the  same  question  if  sitting  at  Stockholm  ; 
"  to  assert  no  pretensions  on  the  part  of  Great  Britain 
"  which  he  would  not  allow  to  Sweden  in  the  same  circum- 
*' stances ;  and  to  impose  no  duties  on  Sweden,  as  a  neutial 
"country,  which  he  would  not  admit  to  belong  to  Great 
"  Britain  in  the  same  character." 

In  another  case  (g)  he  says  :  "  It  Is  to  be  recollected  that 
"  this  is  a  Court  of  the  Law  of  Nations,  though  sitting  here 
"  under  the  authority  of  -the  King  of  Great  Britain.  It 
"  belongs  to  other  nations  as  well  as  to  our  own ;  and  what 
*'  foreigners  have  a  right  to  demand  from  it  is  the  adminis- 
"  tration  of  the  Law  of  Nations  simply,  and  exclusively  of 
*'  the  introduction  of  principles  borrowed  from  our  own 
"  municipal  jurisprudence,  to  which,  it  is  well  known,  they 
"  have  at  all  times  expressed  no  inconsiderable  reluctance." 

In  the  case  of  the  Fox,  decided  in  1811,  Lord  Stowell 
said  : — 

"  In  the  course  of  the  discussion  a  question  has  been 
"  started.  What  would  be  the  duty  of  the  Court  under 
*'  Orders  in  Council  that  were  repugnant  to  the  Law  of 
*'  Nations  ?  It  has  been  contended  on  one  side  that  the 
"  Court  would  at  all  events  be  bound  to  enforce  the  Orders 
*'  in  Council  ;  on  the  other,  that  the  Court  would  be  bound 
*'  to  apply  the  rule  of  the  Law  of  Nations  adapted  to  the 
''  particular  case,  in  disregard  of  the  Orders  in  Council.  I 
*'  have  not  observed,  however,  that  these  Orders  in  Council, 
"  in  their  retaliatory  character,  have  been  described  in  the 
"  argument  as  at  all  repugnant  to  the  Law  of  Nations,  how- 
"  ever  liable  to  be  so  described  if  merely  original  and  abstract. 
*'  And,  therefore,  it  is  rather  to  correct  possible  misappre- 

(g)  The  Recovery^  6  C.  Bobinsort's  Adm.  Rep.  pp.  348-9. 


PKIZE   TRIBUNAL — ITS    CHARACTER.  653 

''  heiision  on  the  subject,  than  from  the  sense  of  any  obliga- 
^^  tion  which  the  present  discussion  imposes  upon  me,  that  I 
"  observe  that  this  Court  is  bound  to  administer  the  Law  of 
"  Nations  to  the  subjects  of  other  countries  in  the  different 
"  relations  in  which  they  may  be  placed  towards  this  country 
"  and  its  Government.  This  is  what  others  have  a  right  to 
"  demand  for  their  subjects,  and  to  complain  if  they  receive 
"  it  not.  This  is  its  unwritten  law,  evidenced  in  the  course 
*'  of  its  decisions,  and  collected  from  the  common  usage  of 
"  civilised  States.  At  the  same  time  it  is  strictly  true,  that, 
"  by  the  constitution  of  this  country,  the  King  in  Council 
"  possesses  legislative  rights  over  this  Court,  and  has  power 
"  to  issue  orders  and  instructions  which  it  is  bound  to  obey 
"  and  enforce  ;  and  these  constitute  the  written  law  of  this 
"  Court.  These  two  propositions,  that  the  Court  is  bound 
"  to  administer  the  Law  of  Nations,  and  that  it  is  bound  to 
"enforce  the  King's  Orders  in  Council,  are  not  at  all  incon- 
"sistent  with  each  other;  because  these  orders  and  instruc- 
"  tions  are  presumed  to  conform  themselves,  under  the  given 
"circumstances,  to  the  principles  of  its  unwritten  law. 
"  They  are  either  directory  applications  of  those  principles 
"  to  the  cases  indicated  in  them — cases  which,  with  all  the 
"  facts  and  circumstances  belonging  to  them,  and  which  con- 
"stitute  their  legal  character,  could  be  but  imperfectly 
"  known  to  the  Court  itself;  or  they  are  positive  regulations, 
"  consistent  with  these  principles,  applying  to  matters  which 
"  require  more  exact  and  definite  rules  than  those  general 
"  principles  are  capable  of  furnishing. 

"  The  constitution  of  this  Court,  relatively  to  the  legis- 
"  lative  power  of  the  King  in  Council,  is  analogous  to  that 
"  of  the  Courts  of  Common  Law,  relatively  to  that  of  the 
"  Parliament  of  this  kingdom.  Those  Courts  have  their 
"  unwritten  law,  the  approved  principles  of  natural  reason 
"and  justice;  they  have  likewise  the  written  or  statute  law 
"  in  Acts  of  Parliament,  which  are  directory  applications  of 
"  the  same  principles  to  particular  subjects,  or  positive 
"regulations    consistent    with    them,  upon    matters   which 
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"  would  remain  too  much  at  large  if  they  were  left  to  the 
"imperfect  information  which  the  Courts  could  extract 
"  from  mere  general  speculations.  What  would  be  the  duty 
'*  of  the  individuals  who  preside  in  those  Courts,  if  required 
"  to  enforce  an  Act  of  Parliament  which  contradicted  those 
"  principles,  is  a  question  which  I  presume  they  would  not 
"  entertain  a  priori^  because  they  will  not  entertain  a  priori 
"  the  supposition  that  any  such  will  arise.  In  like  manner 
"  this  Court  will  not  let  itself  loose  into  speculations  as  to 
"  what  would  be  its  duty  under  such  an  emergency  ;  because 
"  it  cannot,  without  extreme  indecency,  presume  that  any 
"  such  emergency  will  happen.  And  it  is  the  less  disposed 
"  to  entertain  them,  because  its  own  observation  and  expe- 
"  rience  attest  the  general  conformity  of  such  orders  and 
"  instructions  to  its  principles  of  unwritten  law  (A).  In  the 
*'  particular  case  of  the  orders  and  instructions  which  give 
"  rise  to  the  present  question,  the  Court  has  not  heard  it  at 
*'  all  maintained  in  argument  that,  as  retaliatory  orders,  they 
"  are  not  conformable  to  such  principles  ;  for  retaliatory 
"  orders  they  are.  They  are  so  declared  in  their  own  lan- 
"  guage,  and  in  the  uniform  language  of  the  Government 
"  which  has  established  them.  I  have  no  hesitation  in  saying 
"  that  they  would  cease  to  be  just  if  they  ceased  to  be 
"  retaliatory ;  and  they  would  cease  to  be  retaliatory  from 
"  the  moment  the  enemy  retracts,  in  a  sincere  manner,  those 
"  measures  of  his  which  they  were  intended  to  retaliate  "  (z). 
It  is  clear  from  these  citations  that  it  never  has  been  the 
doctrine  of  the  British  Prize  Courts  that,  because  they  sit 
under  the  authority  of  the  Crown,  the  Crown  has  authority 
to  prescribe  to  them  rules  w^hich  violate  International  Law. 


{h)  "  Todos  reconocer^n  espontd-neamente  y  admiraran  el  perfecto 
lenguage  de  esta  exposicion,"  says  Pando  ;  but  he  proceeds  to  com- 
plain of  Lord  Stowell  for  not  having  followed  his  own  rules  ;  while 
upon  his  judgments  delivered  in  1798-9  he  passes  an  unqualified 
eulogy. — Fando  (ed.  1852),  p.  53G. 

(/)  The  Fox  and  others,  Edwards^  Adm.  Bep.  p,  312. 
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The  Orders  in  Council  of  1807  (k)  did,  in  the  opinion  of 
the  writer  of  these  pages,  contravene  that  law;  but  in  the 
opinion  of  the  Judge  of  the  Prize  Court  they  were,  as  has 
been  seen,  consistent  with  it ;  and  therefore  his  decrees 
carried  them  into  execution. 

If  he  had  not  so  considered  them,  and  nevertheless  had 
executed  them,  he  would  have  incurred  the  same  guilt  and 
deserved  the  same  reprehension  as  the  Judge  of  a  Municipal 
Court,  who  executed  by  his  sentence  an  edict  of  the  legis- 
lature which  plainly  violated  the  law  written  by  the  Creator 
upon  the  conscience  of  his  creature. 

There  was  a  case  tried  before  Sir  James  Mackintosh, 
when  Recorder  of  Bombay,  which  illustrates  and  fortifies 
this  position. 

It  was  that  of  the  Minerva^  an  American  ship  taken  in 
a  voyage  from  Providence,  in  the  course  of  which  she  had 
touched  at  the  Isle  of  France,  from  which  place  she  sailed 
to  Tegall  and  Manilla  ;  and  on  her  voyage  back  from  this 
last  place  to  Batavia  she  was  detained,  as  trading  between 
enemies  ports,  in  violation  of  his  Majesty's  "Instructions  " 
of  June,  1803.  Restitution  was  insisted  on  by  the  claimants, 
on  the  ground  that  neither  Manilla  nor  Batavia,  nor  the  Isle 
of  France,  were  enemies  colonies  in  such  a  sense  as  to  render 
the  trading  thereto  by  a  Neutral,  in  time  of  war,  illegal ; 
inasmuch  as  the  trade  to  these  places  was  open  to  foreigners 
in  time  of  peace.  For  the  purpose  of  ascertaining  this  last 
point,  commissions  had  been  sent  to  Calcutta  and  Madras  ; 
and  the  Judge,  finding  that  the  trade  had  been,  as  alleged, 
open  to  foreigners,  pronounced  for  restitution,  but  without 
costs. 

In  pronouncing  judgment  he  observed ; — "  That  the  sole 
"  point  in  the  case  was,  whether  Manilla  and  Batavia  were 
"  colonies,  according  to  the  true  meaning  of  His  Majesty's 
"*  Instructions '  of  1803;  or,  in  other  words,  whether  they 
"  were  settlements  administered,  in  time  of  peace,  on  prin- 

(Jc)   Vide  ante,  p.  312,  §  clxvii. 
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"  ciples  of  colonial  monopoly.  The  word  '  colony  '  was  here 
"  not  a  geographical,  but  a  political  term.  His  Majesty's 
" '  Instructions '  must  be  construed  so  as  not  to  be  at 
"  variance  with  the  principle  of  Public  Law,  maintained  by 
"  Great  Britain,  called  the  Rule  of  1756.  No  settlement 
"  could  be  called  a  colony  under  that  rule  which  was  open 
"  to  foreigners  in  time  of  peace.  As,  from  the  return  to  the 
"  commissions,  it  appeared  that  Batavia  and  Manilla  were 
"  not  such  colonies,  he  did  not  therefore  conceive  that 
"  trading  to  them  was  illegal  under  the  Law  of  Nations, 
"  as  relaxed  by  His  Majesty's  '  Instructions'  of  1803. 

"  Something  had  been  said  of  the  obedience  due  to  the 
"  letter  of  these  '  Instructions.'  Undoubtedly  the  letter  of 
"  the '  Instructions  '  was  a  sufficient  warrant  for  His  Majesty's 
"  officers  for  detaining  ships  which  appeared  to  offend  against 
"  it ;  but  as  to  the  doctrine  that  Courts  of  Prize  were  bound 
"  by  illegal  instructions,  he  had  already  in  a  former  case 
"  (that  of  the  Erin\  treated  it  as  a  groundless  charge  by  an 
*'  American  writer  against  English  Courts.  In  this  case 
"  (which  had  hitherto  been,'  and  he  trusted  ever  would  con- 
"  tinue,  imaginary)  of  such  illegal  instructions,  he  was  con- 
"  vinced  that  English  Courts  of  Admiralty  would  as  much 
"  assert  their  independence  of  arbitrary  mandates  as  English 
"  Courts  of  Common  Law.  That  happily  no  judge  had 
"  ever  been  called  upon  to  determine,  and  no  writer  had 
''  distinctly  put  the  case  of  such  a  repugnance.  He  had, 
"  therefore,  no  direct  and  positive  authority  ;  but  he  never 
"  could  hesitate  in  asserting,  that  in  such  an  imaginary  case, 
"  it  would  be  the  duty  of  a  judge  to  disregard  the  '  Instruc- 
"  '  tions,'  and  to  consult  only  that  universal  law  to  which 
"  all  civilised  Princes  and  States  acknowledge  themselves 
"to  be  subject,  and  over  whicn  none  of  them  can  claim  any 
'^authority"  (/). 

Many  years    before  this  judgment  Avas    delivered  Lord 


{I)  Life   of  the   Riqht   Hononrahle   Sir   James   Mackintosh,    vol. 
pp.  317-19. 
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Mansfield  had  declared  from  the  Queen's  Bench  of  England 
that  an  Act  of  Parliament  would  not  alter  the  Law  of  Na- 
tions {m)^  and  that  all  the  world  were  parties  to  a  sentence 
in  a  Court  of  Admiralty,  that  is,  a  Prize  Court  (?«). 


(m)  Heathjield  v.  CJiilton,  4  Burrows^  Reports,  p.  2016. 
"  The  Act  of  Parliament  (7  Anne,  c.   12)  did  not  intend  to  alter, 
nor  can  alter,  the  Law  of  Nations." 

(n)  Bernardi  v.  Motteux,  2  Douglas^  Reports,  p.  581. 


VOL.  lit.  IT  If 
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CHAPTER   II. 

THE  CONSTITUTION  OF   PKIZE  TRIBUNALS   IN  DIFFERENT 

STATES. 

CCCCXXXVII.  The  tribunals  in  the  United  States 
of  North  America  which  take  cognizance  of  maritime  cap- 
ture appear  to  be  the  folloAving  : — 

First.  The  District  Courts  {a).  These,  as  well  as  the 
Circuit  Courts,  are  derived  from  the  power  granted  by  the 
Constitution  to  Congress  of  constituting  tribunals  inferior 
to  the  Supreme  Court. 

The  United  States  are  at  present  divided  into  thirty-five 
districts,  which  generally  consist  of  an  entire  State  :  but  in 
some  States  there  are  more  districts  than  one. 

They  have  exclusive  original  cognizance  of  all  civil  causes 
of  Admiralty  and  maritime  jurisdiction  within  certain 
limitations  as  to  the  tonnage  of  vessels.  They  have  also 
cognizance,  concurrently  with  the  Circuit  and  State 
Courts,  of  causes  where  an  alien  sues  for  a  tort  committed 
in  violation  of  the  Law  of  Nations  or  a  Treaty  of  the 
United  States. 

They  have  also  cognizance  of  complaints,  by  whomsoever 
instituted,  in  cases  of  captures  made  within  the  waters  of 
the  United  States,  or  within  a  marine  league  of  the  coast. 

It  is  more  important  to  observe  that  they  possess  all  the 
powers  of  a  Prize  Court  (h). 

Secondly.  The  Circuit  or  Federal  Courts.  The  United 
States  are  now  divided  into  nine  great  circuits.  They  have 
appellate  jurisdiction  from  all  final  decrees  and  judgments 
of  the    District    Courts    in    matters    of    Prize,   where  the 

(a)  1  Kmth  Cowm.  pp.  332-3  (303-4).  (b)  lb.  p.  38G  (355). 
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matter  in  dispute,  exclusive  of  costs,  exceeds  three  hundred 
dollars  (c). 

Thirdly.  The  Supreme  Court,  which  is  composed  of  a 
Chief  Justice  and  eight  Associate  Justices,  of  whom  five 
may  make  a  Court.  This  Court,  which  is  clothed  with  many 
attributes  and  discharges  many  functions  of  an  international 
character,  receives,  as  a  Court  of  the  last  resort,  appeals  in 
cases  of  Prize  (d). 

CCCCXXXVIII.  The  Prize  Tribunal  (e)  in  France  has 
underp^one  great  chanojes. 

Originally  The  Admiral  or  hifi  Lieutenant  exercised  Prize 
Jurisdiction. 

As  late  as  1624  it  appears  that  Henry  de  Montmorency 
exercised  this  jurisdiction  en  vertu  du  pouvoir  attache  a  sa 
ch arge  d''amirau te. 

In  the  time  of  Louis  XIII.  the  office  of  Admiral  was 
suppressed  and  replaced  by  that  of  a  Grand-maitre^  who  took 
cognizance  of  Prizes.  This  office  was  filled  by  Cardinal 
Richelieu  (f)- 

During  the  minority  of  Louis  XIV.,  Anne  of  Austria 
exercised  the  jurisdiction.  She  was  speedily  succeeded  by 
the  Due  de  Vendome  (1650).  His  appointment  introduced 
a  great  and  lasting  change  in  the  Tribunal.  He  found 
himself  much  embarrassed  with  the  questions  of  Interna- 
tional Law,  upon  which  he  was  obliged  to  adjudicate,  and 
appeals  were  constantly  prosecuted  from  his  judgments  to 
the  Throne,  till  at  last  it  became  necessary  to  establish  a 
permanent  commission  for  his  assistance,  with  an  appeal 
to  the  Conseil  d^Etat  du  Roi.  Such  was  the  origin  of  the 
Conseil  des  Prises,  which,  with  some  interruptions  and 
variations,  has  continued  to  the  present  day. 


(c)  1  Kent's  Comm.  pp.  331  (302). 

{d)  lb.  pp.  323  (298).  I  am  not  certain  that  the  numbers  of  the 
Courts  and  Judges  may  not  lately  have  been  increased,  but  the  general 
outline  is  substantially  correct. 

(e)  De  Fist,  et  Dnverdy,  Traite  des  Prises,  t.  ii,  P.  viii.  ;  cc.  i.  ii. 
iii.  iv.  (/)  76.  p.  162. 

u  u  2 


1 
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The  office  of  the  Admiral  was  re-established  in  favour 
of  M,  le  Comte  de  Vermandois ;  and  in  1695  it  appears  to 
have  been  fully  revived  in  the  person  of  M.  le  Comte  de 
Toulouse.  The  Admiral  continued  to  adjudicate  with  his 
attendant  council  till  1789.  The  last  Conseil  des  Prises 
under  the  old  law  was  appointed  in  1778  to  take  cognizance 
of  Prizes  made  from  the  English  during  the  war  between 
England  and  her  colonies. 

This  Conseil  des  Prises  was  nominated  for  each  war,  having 
no  authority  during  peace.  The  members  were  nominated 
by  the  King,  with  a  Procureur-yeneral. 

The  famous  treatise  of  Valiii — his  Traite  des  Prises — 
was  supervised  and  richly  instructed  with  precedents  by  the 
Pr 0 cur eur- general  of  his  time. 

In  1793,  when  the  war  broke  out  between  France  and 
England,  a  decree  of  the  Convention  (14  July,  1793)  gave 
the  jurisdiction  over  Prizes  to  the  Tribunals  of  Commerce. 
Not  long  afterwards  another  decree  issued,  clothing  the 
Conseil  executif  provisoire  with  this  jurisdiction.  The  effect 
of  this  decree  was  to  restore  the  jurisdiction  to  the  adminis- 
trative authority  of  the  State,  which  the  French  writers 
appear  (^),  in  very  direct  opposition  to  the  doctrine  of  the 
English  and  North  American  United  States,  to  consider  as 
the  proper  repository  of  International  Law.  In  a  short 
time  the  Comite  du  Salut  public  seized,  and  abused  with 
shameless  ignorance  and  injustice,  the  jurisdiction. 

Afterwards  the  Tribunaux  de  Commerce  possessed  the 
jurisdiction,  and  with  respect  to  their  discharge  of  these 
functions  Cambaceres,  Minister  of  Justice,  said : — 

"  Que  la  course  etait  devenue  un  brigandage,  parce  que 
"  les  lois  qui  lui  etaient  appliquees  etaient  insuffisantes  ou 
"  mauvaises  et  que  Ton  avoit  entendu  s'elever  de  toutes  parts 
"  les  plaintes  des  negociants  et  des  ministres  etrangers,  et 
"  que  cependant  le  Gouvernement,  penetre  de  la  justice  de 

(g)  "  C'etait  la  rendre  la  connaissance  des  prises  maritimes  h, 
I'autorite  administrative,  qui  devoit  naturellement  en  connoitre." — 
De  Fist,  et  Duverdy,  Traite  des  Frises,  t.  iii.  P.  viii.  c.  iv.  p.  149. 
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"  ces  plaintes,  avoit  toujours  ete  sans  pouvoir  pour  y  faire 
''droit"  (A). 

Under  Napoleon  the  First,  a  Conseil  des  Prises  was  in- 
stituted to  sit  at  Paris  without  any  relation  to  the  office  of 
Admiral ;  and  special  tribunals  with  a  limited  jurisdiction 
were  established  in  the  ports,  chiefly,  it  should  seem,  for  the 
purpose  of  collecting  information  as  to  the  facts  of  the  cases 
submitted  to  the  Conseil  des  Prises.  From  this  tribunal 
there  was  an  appeal  to  the  revived  Conseil  d^Etat. 

Besides  the  Commissions  des  Ports,  there  were  also  Com- 
missions  Coloniales  to  sit  in  the  French  Colonies,  and  Com- 
missions Consulaires,  which  established,  in  violation  of  the 
soundest  principles  of  International  Law,  French  Tribunals 
in  the  ports  of  Neutrals  or  Allies. 

Napoleon  the  Third  in  the  Crimean  war  re-instituted  by 
decree  a  Conseil  des  Prises  at  Paris.  By  the  fourth  article 
of  that  decree  the  sittings  of  the  Council  were  ordered  to 
be  private,  a  provision  which  is  much  to  be  regretted  by  all 
who  consider  publicity  as  a  great  security  for  the  impartial 
execution  of  public  or  international  justice. 

With  respect  to  Spain,  Abreu  (z)  has  a  chapter  upon  the 
necessity  of  a  regular  and  formal  procedure  in  a  Prize  Court 
in  order  to  obtain  the  condemnation  of  a  capture,  the  forms 
of  which  are,  he  says,  wisely  provided  for  in  las  Ordenanzas 
de  Corso  (k),  with  a  view  to  secure  the  due  administration 
of  international  justice. 

(h)  De  Fist,  et  Duverdy,  Tr.  des  Prises,  t.  iii.  P.  viii.  c.  iv.  p.  158. 

(i)  Ahreu,  cap.  xxiii.  : — 

"  Sobre  el  modo  de  probar  el  dominio  de  la  Pressa  y  si  la  prueba  de 
que  se  hizo  legitimamente  incumbe  al  apressador  o  al  apressado." 

(k)  Ih.  p.  251. 

Ordenanza  para  navegar  en  Corso,  December  4tli,  1621,  is  to  be 
found  in  Fliil.  iv.  t.  i.  p.  555,  and  Cedul.  pp.  372-430,  to  be  com- 
pared with  later  ordinances  of  1718-1779,  &c. 

Cf.  Coleccion  de  los  Tratados  de  Paz,  Alianza,  Neutralidad,  d-c,  por 
Jo;<eph  Antonio  de  Abreu  y  Bertodano. — Ed.  Madrid,  1740.  His 
collection  begins  in  1598  (Philip  II.  and  Henry  IV.),  consists  of  eight 
small  folios,  ending  1700,  and  contains  Treaties  between  France  and 
Spain.  It  has  a  continuation,  published  at  Madrid  in  1796,  of 
Treaties  from  1701  to  1736  ;  a  work  valuable  for  its  accuracy,  fulness 
of  detail,  and  beauty  of  type  and  paper. 
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In  Holland  (/)  there  are  ancient  and  regular  tribunals 
for  the  administration  of  Maritime  International  Law. 

In  fact,  no  civilized  State  which  has  a  commercial  or  an 
armed  navy  is  without  them  (m).  There  are  different  forms 
of  procedure  in  different  States,  but  the  principles  of  the 
law,  and  the  rules  for  ascertaining  the  truth  of  facts,  ought 
to  be,  and,  as  a  general  proposition,  are,  pretty  much  the  same. 

The  proper  constitution  of  these  Courts,  and  the  due 
administration  of  justice  therein,  has  not  unfrequently  been 
matter  of  positive  stipulation  in  Treaties  (n). 

One  instance  may  be  cited  by  way  of  illustration,  taken 
from  Mr.  Pitt's  Commercial  Treaty  between  France  and 
England  in  1787.  "  Their  said  Majesties,"  it  is  there  said, 
"being  willing  mutually  to  treat  in  their  dominions  the 
*'  subjects  of  each  other  as  favourably  as  if  they  were  their 
"  own  subjects,  will  give  such  orders  as  shall  be  necessary 
"  and  effectual,  that  the  judgments  and  decrees,  concerning 
"  prizes  in  the  Court  of  Admiralty,  be  given  conformably 
"  to  the  rules  of  justice  and  equity,  and  to  the  stipulations 
"  of  this  treaty,  by  judges  who  are  above  all  suspicion, 
"  and  who  have  no  manner  of  interest  in  the  cause  of  dis- 
"  pute  "  (o). 

CCCCXXXIX,  The  constitution  of  the  Prize  Court  in 
England  is  in  its  origin  much  the  same  as  that  of  similar 
tribunals  in  other  countries. 

It  is  the  Court  of  the  Judicial  Lieutenant  of  the  Lord 
High  Admiral,  which  for  more  than  a  century  it  has  been 


(/)  De  Martens,  Hist,  des  Armateurs,  s.  7,  notes. 

For  the  Dutch  Laws  on  the  subject  he  refers  to  Instructie  voor  de 
Collegien  der  Admiraliteyt  in  dato  d.  13  August.  1597,  in  the  Becueil  van 
Placaaten,  C.  D.  L.  P.  i.  26. 

{m)  Azuni,  Droit  Maritime  de  VEurope  (Paris,  1805),  II.  ch.  iv.  Des 
Trihunaux  des  Prises.     The  account  is  meagre,  but  useful. 

The  Swedish  are  to  be  found  in  a  folio  volume,  published  at  Orehro 
in  1831,  by  Lindh,  entitled  Ny  Lag  Samling,  FUrsta  Bilftet  inne- 
liallende  de  fyra  froste  Balkarne  af  1734  drs  Lag. 

(n)  Cf.  Traites  de  Commerce,  D'Hauterive  et  De  Cussy,  t.  ix.  p.  374, 
tit.  Prises  et  Reprises. 

(o)  Chalmers''  Collect,  of  Treaties,  vol.  i.  p.  536,  art.  xxxii. 
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the  practice  of  the  Legislature  {p)  and  the  Crown,  at  the 
breaking  out  of  every  war,  to  clothe  with  the  authority  of 
a  Prize  Court,  such  authority  being  limited  to  the  con- 
tinuance of  that  war. 

What  amount  of  international  authority  it  might  possess 
irrespectively  of  such  statutes  is  not  an  uninteresting  in- 
quiry, but  one  of  which  the  discussion  would  occupy  an 
undue  space  in  the  present  work. 

But  there  is  no  reason  to  doubt  that  it  has  such  authority 
exclusive  of  the  Prize  Acts. 

"  It  is  the  common  practice  "  (Lord  Stowell  observes) 
"  of  European  States  in  every  war,  to  issue  proclamations 
"  and  edicts  on  the  subject  of  Prize ;  but  till  they  appear, 
"  Courts  of  Admiralty  have  a  law  and  usage  on  which  they 
"  proceed,  from  ancient  habit  and  practice,  as  regularly  as 
"  they  afterwards  conform  to  the  express  regulations  of  their 
"  Prize  Acts  "  (^). 

Sir  L.  Jenkins  says: — 

"  A  mere  routine  and  common  experience  will  not  do  the 
"business  of  a  Register  of  the  Admiralty,  as  it  doth  in 
"  other  posts  not  unlike  it.  A  man  must  in  this  place  have 
"  a  stock  of  Civil  Law,  and  endeavour  to  increase  it,  by 
"  searching  into  the  style  and  practice  of  Maritime  Courts 
"  beyond  the  seas  (which  alters  and  varies  considerably 
"  in  a  few  years)  ;  and  he  must  be  skilled  in  the  neighbour 
"  languages,  French  and  Dutch  at  least  (otherwise  he 
"  must  make  use  of  a  deputy,  in  taking  the  depositions  of 
'•'  foreigners,  which  hath  many  great  inconveniences  in  it)  ; 
"  these  Mr.  Bedford  hath  perfectly,  having  sojourned  abroad 
"  a  considerable  time  in  foreign  parts,  in  order  to  acquire 
"them  .  .   . 

"  Another  thing  is,  that  this  Court  is  one  of  the  King's 
"  Courts  of  Justice,  where  foreigners  almost  of  all  nations 
"  are  suitors  ;  and  'tis  for  the  reputation  of  the  Government 
"  that  such  a  trust  be  committed  to  a  person  that  is  to  be 

{p)  From  the  13  Geo.  II.  c.  4.  a.d.  1740,  Prize  Acts  have  been 
regularly  issued. 

{q)  The  Santa  Cruz,  1  C.  Iloh.  Adm.  Hep.  p.  63. 
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"  responsible  in  his  own  right ;  and  to  one  that  will  have  a 
"  concern  that  nothing  of  male-administration,  either  through 
*'  ignorance  or  corruption,  be  charged  upon  him.  For  mis- 
"  carriages  in  this  post  have  sometimes  come  at  last  to 
"  public  sharpness  and  resentments  between  our  and  other 
"  neighbouring  nations  "  (r). 

The  appeal  from  the  Prize  Court  lay  formerly  to  I.o]  ds 
Commissioners  appointed  by  the  Crown,  which  sometimes 
also  granted  a  Commission  of  Review  (s)  :  it  now  lies  to  a 
Judicial  Committee  (t),  composed  of  eminent  lawyers  of 
all  branches  of  the  profession,  who  are  also  Privy  Coun- 
cillors. 

This  appeal  is  final.  The  form  of  the  sentence  of  this 
Court  is  a  recommendation  to  the  Crown  to  confirm  or 
reverse  the  sentence  of  the  Court  below  ;  but  i?i  substance 
and  effect  the  recommendation  operates  as  a  judgment.  The 
Crown  never  is,  and  perhaps  constitutionally  could  not  be, 
advised  to  do  otherwise  than  adopt  the  recommendation  of 
her  Judicial  Privy  Councillors. 

The  whole  proceedings  in  the  Court  of  Appeal,  as  in  the 
High  Court  of  Admiralty,  are  conducted  in  an  open  Court, 
accessible  to  everybody,  of  which  the  Reports  are  duly 
published  to  the  Avorld. 

CCCCXXXIX.  A.  Since  the  last  edition  of  this  work  the 
High  Courtof  Admiralty  has,  by  virtue  of  the  Judicature  Acts 
1873  and  1875  (u),  become  a  member  of  the  High  Court  of 
Justice,  with  an  appeal  to  the  Court  of  Appeal  and  thence 

(r)  Life  of  Sir  Leoline  Jenkins,  vol.  ii.  pp.  709,  710. 

Letter  to  Samuel  Fepys,  Esq. ,  Secretary  to  the  Lords  Commissioners  of 
the  Admiralty. 

(s)  Life  of  Sir  Leoline  Jenkins,  vol.  ii.  p.  721. 

(t)  2  &  3  William  IV.  c.  92,  and  3  &  4  William  IV.  c.  41. 

6  &  7  Victoria,  c.  38. 

But  it  is  provided  that  nothing  in  the  3  &  4  Will.  IV.  c.  41,  con- 
tained shall  impeach  any  Treaty  or  engagement  with  a  Foreign  Power 
by  which  it  shall  be  stipulated  that  the  appeal  in  cases  of  Prize  shall 
belong  to  another  jurisdiction,  but  that  the  judgment  of  any  persons 
appointed  by  such  Treaty  shall  be  of  the  same  force  as  if  the  Act  had 
not  been  passed. 

(u)  36  &  37  Vict.  c.  6G  ;  38  &  39  Vict.  c.  77. 
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to  the  House  of  Lords.     No  special  provision  was  made  as 
to  the  Prize  Jurisdiction  of  the  Court. 

CCCCXXXIX.  B.  In  the  year  1877,  during  her  war 
with  Russia,  Turkey  established  a  Prize  Court  at  Constan- 
tinople, with  a  Court  of  Appeal  (x). 


(x)  The  Regulations  establishing  this  Court  are  thus  given  in  the 
London  Gazette  of  July  6,  1877  : — 

"Article  1. — A  Prize  Court  is  provisionally  instituted  at  Constanti- 
nople, 

"Art.  2, — This  Court  is  composed  of  a  President,  six  members,  a 
Commissioner,  and  a  Secretary,  nominated  by  Imperial  Decree. 

"Art.  3. — This  Court  decides  as  to  the  legality  of  all  maritime  prizes 
captured  during  the  present  war. 

"  Art.  4. — The  Government  Commissioner  gives  his  opinion  on  each 
question. 

"  In  the  event  of  his  absence  or  inability  to  attend  he  is  replaced  by 
one  of  the  members  of  the  Council,  which  member  cannot  in  that  case 
take  part  in  the  judgment. 

"  Art.  5. — The  sittings  of  the  Prize  Court  are  public. 

"  In  order  to  constitute  a  valid  sitting  of  the  Court,  the  presence  of 
four  members,  besides  the  President,  is  necessary. 

"  Art.  6. — The  decisions  of  the  Prize  Court  are  not  to  be  carried  into 
effect  until  eight  days  after  they  have  been  officially  communicated  to 
the  Ministries  of  Foreign  Affairs  and  of  Marine. 

"Art,  7. — In  every  case  the  Court  can,  if  it  considers  it  necessary, 
order  that  its  decision  shall  only  be  carried  into  effect  subject  to  the 
furnishing  of  security. 

"Art.  8. — The  decisions  given  by  the  Prize  Court  are  final,  and 
cannot  be  challenged  either  by  means  of  a  civil  suit,  or  by  taking  ex- 
ception, or  by  appeal.  They  can  be  referred  to  the  Court  of  Appeal, 
either  by  the  Government  Commissioners  or  by  the  interested  parties, 
on  the  ground  of  a  violation  of  common  or  international  law,  or  on 
the  plea  of  the  Court  having  exceeded  its  powers,  or  because  of  any 
serious  error  in  form. 

"  The  right  of  appeal  must  be  exercised  by  the  Government  Com- 
missioners within  one  month  of  the  decision,  and  by  the  interested 
parties  within  one  month  of  the  notification  of  the  decision. 

"  This  right  has  no  suspensory  effect  except  as  regards  the  final  dis- 
tribution of  what  is  realised  by  the  prizes. 

"In  all  cases  the  Court  of  Appeal  may  order  the  suspension  of  the 
execution  of  a  decision  against  which  an  appeal  is  directed,  or  that 
security  shall  be  lodged  before  execution. 

"Art.  9. — The  parties  interested  shall  have  full  power  to  urge  their 
claims,  either  in  person  or  through  agents  having  a  power  of  attorney, 
or  barristers." 
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CHAPTEK  III. 

THE    PRINCIPLES     AND     PRACTICE      OF      THE      PRIZE 
TRIBUNALS — GENERAL    OUTLINB]. 

CCCCXL.  In  the  year  1794  («)  Sir  W.  Scotland  Sir  J. 
Nicholl^  the  two  civilians  best  acquainted  with  the  jurispru- 
dence and  procedure  of  the  Tribunal  of  Maritime  Inter- 
national Law,  wrote  an  answer  to  a  letter  of  inquiry  upon 
this  subject  from  the  American  Ambassador,  Mr.  Jay,  which 
answer  contained  an  outline  of  the  principles  and  practice  of 
these  Courts.  Judge  Story  refers  to  it  as  in  all  respects  satis- 
factory. The  North  American  Prize  Courts  have  seldom 
if  ever  departed  from  the  rules  contained  in  it. 

It  is  extremely  valuable,  both  on  account  of  the  authority 
of  the  writers  themselves  and  on  account  of  their  unreserved 
adoption  in  this  letter  of  the  celebrated  Memorial  of  1753, 
which  has  been  often  referred  to  in  this  work. 

This  remarkable  letter  (h)  is  in  the  following  terms: — 

"  Sir— 

"  We  have  the  honour  of  transmitting,  agreeably  to  your 
"  Excellency's  request,  a  statement  of  the  general  principles 
*^  of  proceeding  in  Prize  Causes  in  British  Courts  of  Admi- 
*'  ralty,  and  of  the  measures  proper  to  be  taken  when  a  ship 
*'  and  cargo  are  brought  in  as  Prize  within  their  jurisdictions. 

"  The  general    principles  of  proceeding   cannot,  in  our 


(a)  Pratfs  Start/,  p.  1. 
Wheaton  on  Captures,  Appendix. 

1  Wheatoii^s  (Amer.)  Reports,  p.  494,  Appendix,  n.  ii. 
(6)  It  was  enclosed    in  a  civil   and   formal  note  to  Mr.    Jay,   tlie 
American  IMinister. 
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"judgment,  be  stated  more  correctly  or  succinctly,  than  we 
"  find  them  laid  down  in  the  following  extract  from  a  report 
'*  made  to  His  late  Majesty,  in  the  year  1753,  by  Sir  George 
"  Lee,  then  judge  of  the  Prerogative  Court ;  Dr.  Paul, 
"  His  Majesty's  Advocate-General ;  Sir  Dudley  Rider,  His 
"  Majesty's  Attorney- General ;  and  Mr.  Murray  (afterwards 
"  Lord  Mansfield),  His  Majesty's  Solicitor-General  (c). 

" '  When  two  Powers  are  at  war,  they  have  a  right  to 
"  '  make  prizes  of  the  ships,  goods,  and  effects  of  each  other 
" '  upon  the  high  seas.  Whatever  is  the  property  of  the 
"  *  enemy  may  be  acquired  by  capture  at  sea ;  but  the 
"  '  property  of  a  friend  cannot  be  taken,  provided  he  ob- 
"  '  serves  his  neutrality. 

"  <^  Hence  the  Law  of  JN^ations  has  established : 

"  'That  the  goods  of  an  enemy,  on  board  the  ship  of  a 
"  '  friend,  may  be  taken  ; 

" '  That  the  lawful  goods  of  a  friend,  on  board  the  ship 
"  '  of  an  enemy,  ought  to  be  restored : 

" '  That  contraband  goods,  going  to  the  enemy,  though 
"  '  the  property  of  a  friend,  may  be  taken  as  prize  ;  because 
"  '  supplying  the  enemy  with  what  enables  him  better  to 
"  '  carry  on  the  war,  is  a  departure  from  neutrality. 

"'By  the  Maritime  Law  of  Nations,  universally  and  im- 
" '  memorially  received,  there  is  an  established  method  of 
" '  determination  whether  the  capture  be,  or  be  not,  lawful 
"  '  prize. 

"  '  Before  the  ship,  or  goods,  can  be  disposed  of  by  the 
''  '  captors,  there  must  be  a  regular  judicial  proceeding, 
" '  wherein  both  parties  may  be  heard ;  and  condemnation 
"  '  thereupon  as  Prize,  in  a  Court  of  Admiralty,  judging  by 
"  '  the  Law  of  Nations  and  Treaties. 

"  '  The  proper  and  regular  Court,  for  these  condemnations^ 
" '  is  the  Court  of  that  State  to  whom  the  captor  belongs. 

" '  The  evidence  to  acquit  or  condemn,  with  or  without 
"  ^  costs  or  damages,  must,  in  the  first  instance,  come  merely 

(c)  Cabinet  Library  of  scarce  and  celebrated  Tracts.     Edinb.  1837. 
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"'from  the  ship  taken,  viz.,  the  papers  on  board,  and  the 
" '  examination  on  oath  of  the  master  and  other  principal 
*' '  officers  ;  for  which  purpose  there  are  officers  of  Admiralty 
"  '  in  all  the  considerable  sea-ports  of  every  Maritime  Power 
" '  at  war,  to  examine  the  captains  and  other  principal 
"  '  officers  of  every  ship  brought  in  as  a  prize,  upon  general 
"  '  and  impartial  interrogatories. 

"'  If  there  do  not  appear  from  thence  ground  to  condemn, 
"  '  as  enemies'  property  or  contraband  goods  going  to  the 
" '  enemy,  there  must  be  an  acquittal,  unless,  from  the 
"  '  aforesaid  evidence,  the  property  shall  appear  so  doubtful 
"  '  that  it  is  reasonable  to  go  into  farther  proof  thereof. 

" '  A  claim  of  ship,  or  goods,  must  be  supported  by  the 
"'oath  of  somebody,  at  least  as  to  belief. 

"  '  The  law  of  nations  requires  good  faith.  Therefore, 
"  '  every  ship  must  be  provided  with  complete  and  genuine 
"  '  papers ;  and  the  master  at  least  should  be  privy  to  the 
"  '  truth  of  the  transaction. 

"  '  To  enforce  these  rules,  if  there  be  false  or  colourable 
*' '  papers  ;  if  any  papers  be  thrown  overboard  ;  if  the  master 
"  '  and  officers  examined  in  prcpparatorio  grossly  prevaricate  ; 
"  '  if  proper  ship's  papers  are  not  on  board  ;  or  if  the  master 
"  '  and  crew  cannot  say  whether  the  ship  or  cargo  be  the 
"  '  property  of  a  friend  or  enemy,  the  Law  of  Nations 
"  '  allows,  according  to  the  different  degrees  of  misbehaviour 
"  '  or  suspicion,  arising  from  the  fault  of  the  ship  taken, 
"  '  and  other  circumstances  of  the  case,  costs  to  be  paid,  or 
" '  not  be  received  by  the  claimant,  in  case  of  acquittal  and 
"'restitution.  On  the  other  hand,  if  a  seizure  is  made. 
" '  without  probable  cause,  the  captor  is  adjudged  to  pay 
"  '  costs  and  damages. 

" '  For  which  purpose  all  privateers  are  obliged  to  give 
"  '  security  for  their  good  behaviour  ;  and  this  is  referred  to 
"  '  and  expressly  stipulated  by  many  treaties. 

" '  Though  from  the  ship's  papers  and  the  preparatory 
"  '  examinations,  the  property  does  not  sufficiently  appear 
"  '  to  be   neutral,  the  claimant  is  often  indulged  with  time 
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" '  to  send  over  affidavits  to  supply  that  defect.  If  he  will 
"^not  show  the  property,  by  sufficient  affidavits,  to  be 
"  *  neutral,  it  is  presumed  to  belong  to  the  enemy. 

" '  Where  the  property  appears  from  evidence  not  on 
"'board  the  ship,  the  captor  is  justified  in  bringing  her  in, 
"  '  and  excused  paying  costs,  because  he  is  not  in  fault ;  or, 
"  'according  to  the  circumstances  of  the  case,  may  be  justly 
"  '  entitled  to  receive  his  costs. 

"  '  If  the  sentence  of  the  Court  of  Admiralty  is  thought 
" '  to  be  erroneous,  there  is  in  every  maritime  country  a 
"  '  Superior  Court  of  Review,  consisting  of  the  most  con- 
'''  siderable  persons,  to  w^hich  the  parties  who  think  them- 
" '  selves  aggrieved  may  appeal ;  and  this  superior  Court 
"'judges  by  the  same  rule  which  governs  the  Court  of 
"  '  Admiralty,  viz.,  the  Law  of  Nations,  and  the  Treaties 
"  '  subsisting  with  that  neutral  Power,  whose  subject  is  a 
"  '  party  before  them. 

"  '  If  no  appeal  is  offered,  it  is  an  acknowledgment  of  the 
"'justice  of  the  sentence  by  the  parties  themselves,  and 
"  '  conclusive. 

" '  This  manner  of  trial  and  adjudication  is  supported, 
" '  alluded  to,  and  enforced,  by  many  Treaties. 

"  '  In  this  method,  all  captures  at  sea  were  tried,  during 
"  '  the  last  war,  by  Great  Britain,  France,  and  Spain,  and 
"  '  submitted  to  by  the  Neutral  Powers.  In  this  method, 
" '  by  Courts  of  Admiralty  acting  according  to  the  Law  of 
"  '  Nations  and  particular  Treaties,  all  captures  at  sea  have 
"  '  immemorially  been  judged  of  in  every  country  in  Europe. 
" '  Any  other  method  of  trial  would  be  manifestly  unjust, 
"'  absurd,  and  impracticable.' 

"  Such  are  the  principles  which  govern  the  proceedings 
"  of  the  Prize  Courts. 

"  The  following  are  the  measures  which  ought  to  be  taken 
"  by  the  captor,  and  by  the  neutral  claimant,  upon  a  ship 
"  and  cargo  being  brought  in  as  Prize. 

"  The  captor,  immediately  upon  bringing  his  Prize  into 
"  port,  sends  up,  or  delivers  upon  oath,  to  the  Registry  of 
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''  the  Court  of  Admiralty  all  papers  found  on  board  the 
''  captured  ship.  In  the  course  of  a  few  days,  the  exami- 
*'  nations  in  praiporatorin  of  the  captain  and  some  of  the 
"  crew  of  the  captured  ship,  are  taken  upon  a  set  of 
*'  standing  interrogatories,  before  the  Commissioners  of  the 
"  port  to  which  the  Prize  is  brought,  and  which  are  also 
"  forwarded  to  the  Registry  of  the  Admiralty  as  soon  as 
*'  taken. 

"  A  monition  is  extracted  by  the  captor  from  the  registry, 
*'  and  served  upon  the  Royal  Exchange,  notifying  the  cap- 
"  ture,  and  calling  upon  all  persons  interested  to  appear  and 
''show  cause  why  the  ship  and  goods  should  not  be  con- 
*^  demned.  At  the  expiration  of  twenty  days,  the  monition 
*'is  returned  into  the  registry,  with  a  certificate  of  its 
*'  service  ;  and  if  any  claim  has  been  given,  the  cause  is 
"  then  ready  for  hearing,  upon  the  evidence  arising  out  of 
*'  the  ship's  papers  and  preparatory  examinations. 

"  The  measures  taken  on  the  part  of  the  neutral  master 
"  or  proprietor  of  the  cargo,  are  as  follows  : 

*'  Upon  being  brought  into  port,  the  master  usually 
*^  makes  a  protest,  which  he  forwards  to  London,  as  in- 
"  structions  (or  with  such  further  directions  as  he  thinks 
*'  proper)  either  to  the  correspondent  of  his  owners,  or  to 
"  the  consul  of  his  nation,  in  order  to  claim  the  ship,  and 
"  such  parts  of  the  cargo  as  belong  to  his  owners,  or  with 
^'  which  he  was  particularly  entrusted ;  or  the  master  him- 
^'  self,  as  soon  as  he  has  undergone  his  examination,  goes  to 
^'  London  to  take  the  necessary  steps. 

"  The  master,  correspondent,  or  consul  applies  to  a 
*'  proctor,  who  prepares  a  claim,  supported  by  an  affidavit 
"  of  the  claimant,  stating  briefly  to  whom,  as  he  believes, 
"  the  ship  and  goods  claimed  belong ;  and  that  no  enemy 
"has  any  right  or  interest  in  them.  Security  must  be 
"  given  to  the  amount  of  sixty  pounds  to  answer  costs,  if 
"  the  case  should  appear  so  grossly  fraudulent  on  the  part  of 
^'  the  claimant  as  to  subject  him  to  be  condemned  therein. 

"  If  the  captor  has  neglected,  in  the  meantime,  to  take 
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"  the  usual  steps  (but  which  seldom  happens,  as  he  is 
^'strictly  enjoined  both  by  his  instructions  and  by  the 
"  Prize  Act  to  proceed  immediately  to  adjudication),  a 
''  process  issues  against  him  on  the  application  of  the 
"  claimant's  proctor,  to  bring  in  the  ship's  papers,  and  pre- 
"  paratory  examinations,  and  to  proceed  in  the  usual  way. 

'•  As  soon  as  the  claim  is  given,  copies  of  the  shij^'s 
"  papers  and  examinations  are  procured  from  the  registry, 
"  and  upon  the  return  of  the  monition,  the  cause  may  be 
"  heard.  It,  however,  seldom  happens  (owing  to  the  great 
"  pressure  of  business,  especially  at  the  commencement  of  a 
"  war),  that  causes  can  possibly  be  prepared  for  hearing 
"immediately  upon  the  expiration  of  the  time  for  the 
''  return  of  the  monition.  In  that  case,  each  cause  must 
"  necessarily  take  its  turn  ;  correspondent  measures  must 
"  be  taken  by  the  neutral  master,  if  carried  within  the 
"jurisdiction  of  a  Vice- Admiralty  Court,  by  giving  a  claim 
"  supported  by  his  affidavit,  and  offering  security  for  costs, 
"if  the  claim  should  be  pronounced  grossly  fraudulent. 

"  If  the  claimant  be  dissatisfied  with  the  sentence,  his 
"  proctor  enters  an  appeal  in  the  registry  of  the  Court 
"  where  the  sentence  was  given,  or  before  a  notary  public 
"  (which  regularly  should  be  entered  within  fourteen  days 
"  after  the  sentence),  and  he  afterwards  applies  at  the 
"  Registry  of  the  Lords  of  Appeal  in  Prize  Causes  (which 
"  is  held  at  the  same  place  as  the  Registry  of  the  High 
''  Court  of  Admiralty)  for  an  instrument  called  an  in- 
"  hibition,  and  which  should  be  taken  out  within  three 
"  months,  if  the  sentence  be  in  the  High  Court  of  Admiralty, 
"  and  within  nine  months,  if  in  a  Vice- Admiralty  Court  ; 
"  but  may  be  taken  out  at  later  periods,  if  a  reasonable 
"  cause  can  be  assigned  for  the  delay  that  has  intervened. 

"  This  instrument  directs  the  judge,  whose  sentence  is 
"  appealed  from,  to  proceed  no  further  in  the  cause  ;  it 
"  directs  the  registrar  to  transmit  a  copy  of  all  the  pro- 
"ceedings  of  the  Inferior  Court,  and  it  directs  the  party 
"who   has   obtained  the    sentence,  to    appear   before   the 
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"  superior  tribunal,  to  answer  to  the  appeal.  On  applying 
"  for  this  inhibition,  security  is  given  on  the  part  of  the 
"  appellant,  to  the  amount  of  200/.,  to  answer  costs,  in  case 
"  it  should  appear  to  the  Court  of  Appeals  that  the  appeal 
"  is  merely  vexatious.  The  inhibition  is  to  be  served  upon 
"  the  judge,  the  registrar,  and  the  adverse  party  and  his 
"  proctor,  by  showing  the  instrument  under  seal,  and 
"  delivering  a  note  or  copy  of  the  contents.  If  the  party 
"  cannot  be  found,  and  the  proctor  will  not  accept  the 
*^  service,  the  instrument  is  to  be  served  '  viis  et  modis  ;  '  that 
"is,  by  fixing  it  to  the  door  of  the  last  place  of  residence, 
"  or  by  hanging  it  upon  the  pillars  of  the  Royal  Exchange. 
"  That  part  of  the  process  above  described,  which  is  to  be 
"  executed  abroad,  may  be  performed  by  any  person  to 
"  whom  it  is  committed,  and  the  formal  part  at  home  is 
"  executed  by  the  officer  of  the  Court.  A  certificate  of  the 
'^  service  is  endorsed  upon  the  back  of  the  instrument, 
*'  sworn  before  a  surrogate  of  the  Superior  Court,  or  before 
"  a  notary  public,  if  the  service  is  abroad. 

"  Upon  an  appeal,  fresh  evidence  may  be  introduced,  if 
"  upon  hearing  the  cause  the  Lords  of  Appeal  shall  be  of 
"  opinion,  that  the  case  is  of  such  doubt,  as  that  further  proof 
"  ought  to  have  been  ordered  by  the  Court  below. 

''  If  the  cause  be  adjudged  in  a  Vice- Admiralty  Court,  it 
"  is  usual,  upon  entering  an  appeal  there,  to  procure  a  copy 
"  of  the  proceedings,  which  the  appellant  sends  over  to  his 
"  correspondent  in  England,  who  carries  it  to  a  proctor,  and 
*'  the  same  steps  are  taken  to  procure  and  serve  the  inhibition 
"  as  where  the  cause  has  been  adjudged  in  the  High  Court  of 
"  Admiralty.  But  if  a  copy  of  the  proceedings  cannot  be 
"  procured  in  due  time,  an  inhibition  may  be  obtained,  by 
"  sending  over  a  copy  of  the  instrument  of  appeal,  or  by 
"  writing  to  the  correspondent  an  account  only  of  the  time 
"  and  substance  of  the  sentence. 

"  Further  proof  usually  consists  of  affidavits  made  by  the 
"  asserted  proprietors  of  the  goods,  in  which  they  are  some- 
"  times  joined  by  their  clerks  and  others  acquainted  with  the 
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^'  transaction,  and  with  the  real  property  of  the  goods  claimed. 
"  In  corroboration  of  these,  affidavits  maybe  annexed,  orio-inal 
"  correspondence,  duplicates  of  bills  of  lading,  invoices,  ex- 
"  tracts  from  books,  &c.  These  papers  must  be  proved  by 
"  the  affidavits  of  persons  who  can  speak  to  their  authenti- 
"  city ;  and  if  copies  or  extracts,  they  should  be  collated 
"  and  certified  by  public  notaries.  The  affidavits  are  sworn 
^'  before  the  magistrates  or  others  competent  to  administer 
"  oaths  in  the  country  where  they  are  made,  and  authenti- 
"  cated  by  a  certificate  from  the  British  Consul. 

"  The  degree  of  proof  to  be  required  depends  upon  the 
"  degree  of  suspicion  and  doubt  that  belongs  to  the  case. 
"  In  cases  of  heavy  suspicion  and  great  importance,  the  Court 
"  may  order  what  is  called  '  plea  and  proof; '  that  is,  instead 
"  of  admitting  affidavits  and  documents  introduced  by  the 
"  claimants  only,  each  party  is  at  liberty  to  allege,  in  regular 
"  pleadings,  such  circumstances  as  may  tend  to  acquit  or  to 
"  condemn  the  capture,  and  to  examine  witnesses  in  support 
*'  of  the  allegations,  to  whom  the  adverse  party  may  admi- 
"  nister  interrogatories.  The  depositions  of  the  witnesses 
"  are  taken  in  writing ;  if  the  witnesses  are  to  be  examined 
"  abroad,  a  commission  issues  for  that  purpose,  but  in  no 
"  case  is  it  necessary  for  them  to  come  to  England.  These 
"  solemn  proceedings  are  not  often  resorted  to. 

"  Standing  commissions  may  be  sent  to  America  (g^),  for 
*'  the  general  purpose  of  receiving  examinations  of  witnesses, 
"  in  all  cases  where  the  Court  may  find  it  necessary,  for  the 
"  purposes  of  justice,  to  decree  an  inquiry  to  be  conducted 
"  in  that  manner. 

"  With  respect  to  captures  and  condemnations  at  Marti- 
"  nico,  which  are  the  subjects  of  another  inquiry  contained 
"  in  your  note,  we  can  only  answer  in  general,  that  we  are 
"  not  informed  of  the  particulars  of  such  captures  and  con- 
"  demnations,  but,  as  we  know  of  no  legal  Court  of  Ad- 
"  miralty  established  at  Martinico,  we  are  clearly  of  opinion 

(d)  And  of  course  to  all  Foreign  States  not  Belligerent. 
VOL.    III.  X  X 
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"  that  the  legality  of  any  Prizes  taken  there  must  be  tried 
*'  in  the  High  Court  of  Admiralty  of  England,  upon  claims 
"  given,  in  the  manner  above  described,  by  such  persons  as 
*'  may  think  themselves  aggrieved  by  the  said  captures. 
"  We  have  the  honour  to  be,  &c. 

"(Signed)  William  Scott, 

John  Nicholl. 

"  Commons,  Sept.  10th,  1794." 

CCCCXL.  a.  In  1864,"  An  Act  r^*)  for  regulating  Naval 
"  Prize  of  War  "  was  passed.  It  contained  the  following 
provisions  with  respect  to  procedure  in  Courts  of  Prize  : — 

"  Procedure  in  Prize  Causes. 

"  Proceedings  hy  Captors. 

"  16.  Every  ship  taken  as  prize,  and  brought  into  port 
"  within  the  jurisdiction  of  a  Prize  Court,  shall  forthwith, 
"  and  without  bulk  broken,  be  delivered  up  to  the  Marshal 
"  of  the  Court. 

"  If  there  is  no  such  Marshal,  then  the  ship  shall  be  in 
"  like  manner  delivered  up  to  the  principal  officer  of  customs 
"  at  the  port. 

"  The  ship  shall  remain  in  the  custody  of  the  Marshal,  or 
"  of  such  officer,  subject  to  the  orders  of  the  Court. 

"17.  The  captors  shall,  with  all  practicable  speed  after 
^^  the  ship  is  brought  into  port,  bring  the  ship  papers  into  the 
*'  registry  of  the  Court. 

"  The  officer  in  command,  or  one  of  the  chief  officers  of 
"  the  capturing  ship,  or  some  other  person  who  was  present 
"  at  the  capture,  and  saw  the  ship  papers  delivered  up  or 
"  found  on  board,  shall  make  oath  that  they  are  brought  in 
'•  as  they  were  taken,  without  fraud,  addition,  subduction, 
"  or  alteration,  or  else  shall  account  on  oath  to  the  satisfac- 


(e)  27  &  28  Vict.  c.  25. 
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''  tion  of  the  Court  for  the  absence  or  altered  condition  of 
*'  the  ship  papers  or  any  of  them. 

"  Where  no  ship  papers  are  delivered  up  or  found  on  board 
"  the  captured  ship,  the  officer  in  command,  or  one  of  the 
"  chief  officers  of  the  capturing  ship,  or  some  other  person 
"  who  was  present  at  the  capture,  shall  make  oath  to  that 
"  effect. 

"18.  As  soon  as  the  affidavit  as  to  ship  papers  is  filed 
"  a  monition  shall  issue,  returnable  within  twenty  days  from 
"  the  service  thereof,  citing  all  persons  in  general  to  show 
"  cause  why  the  captured  ship  should  not  be  condemned. 

"  19.  The  captors  shall,  with  all  practicable  speed  after 
"  the  captured  ship  is  brought  into  port,  bring  three  or  four 
"of  the  principal  persons  belonging  to  the  captured  ship 
"  before  the  Judge  of  the  Court  or  some  person  authori^^ed 
"  in  this  behalf,  by  whom  they  shall  be  examined  on  oath 
"  on  the  standino^  interroo-atories. 

"  The  preparatory  examinations  on  the  standing  inter- 
"  rogatories  shall,  if  possible,  be  concluded  within  five  days 
"  from  the  commencement  thereof. 

"  20.  After  the  return  of  the  monition,  the  Court  sliall, 
'*  on  production  of  the  preparatory  examinations  and  ship 
"  papers,  proceed  with  all  convenient  speed  either  to  con- 
*'  demn  or  to  release  the  captured  ship. 

"21.  Where,  on  production  of  the  preparatory  examina- 
"  tions  and  ship  papers,  it  appears  to  the  Court  doubtful 
"  whether  the  captured  ship  is  good  prize  or  not,  the  Court 
"  may  direct  further  proof  to  be  adduced,  either  by  affi- 
"  davit  or  by  examination  of  witnesses,  with  or  without 
"  pleadings,  or  by  production  of  further  documents  ;  and 
"  on  such  further  proof  being  adduced  the  Court  shall  with 
"  all  convenient  speed  proceed  to  adjudication. 

"  22.  The  foregoing  provisions,  as  far  as  they  relate  to 
"  the  custody  of  the  ship,  and  to  examination  on  the  stand- 
"  ing  interrogatories,  shall  not  apply  to  ships  of  war  taken 
"  as  prize. 

X  X  2 
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"  Claim. 

"  23.  At  any  time  before  final  decree  made  in  the  cause, 
''  any  person  claiming  an  interest  in  the  ship  may  enter  in 
"  the  registry  of  the  Court  a  claim,  verified  on  oath. 

"  Within  five  days  after  entering  the  claim,  the  claimant 
"shall  give  security  for  costs  in  the  sum  of  sixty  pounds; 
"  but  the  Court  shall  have  power  to  enlarge  the  time  for 
"  giving  security,  or  to  direct  security  to  be  given  in  a 
"  larger  sum,  if  the  circumstances  appear  to  require  it. 


"  Appraisement 

"  24.  The  Court  may,  if  it  thinks  fit,  at  any  time  direct 
"  that  the  captured  ship  be  appraised. 

"  Every  appraisement  shall  be  made  by  competent  per- 
"  sons  sworn  to  make  the  same  according  to  the  best  of 
"  their  skill  and  knowledge. 

''  Delivery  on  Bail. 

"  25.  After  appraisement,  the  Court  may,  if  it  thinks 
^'  fit,  direct  that  the  captured  ship  be  delivered  up  to  the 
"  claimant,  on  his  giving  security  to  the  satisfaction  of  the 
"  Court  to  pay  to  the  captors  the  appraised  value  thereof  in 
^'  case  of  condemnation. 

''  Sale, 

"  26.  The  Court  may  at  any  time,  if  it  thinks  fit,  on 
'-'  account  of  the  condition  of  the  captured  ship,  or  on  the 
"  application  of  a  claimant,  order  that  the  captured  ship  be 
"  appraised  as  aforesaid  (if  not  already  appraised),  and  be 
"  sold. 

"27o  On  or  after  condemnation  the  Court  may,  if  it 
"  thinks  fit,  order  that  the  ship  be  appraised  as  aforesaid  (if 
"  not  already  appraised),  and  be  sold. 

"  28,  Every  sale  shall  be  made  by  or  under  the  super- 
"  intendence  of  the  Marshal  of  the  Court  or  of  the  officer 
^^  having  the  custody  of  the  captured  ship. 
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"  29.  The  proceeds  of  any  sale,  made  either  before  or 
"  after  condemnation,  and  after  condemnation  the  appraised 
"  value  of  the  captured  ship,  in  case  she  has  been  delivered 
"  up  to  a  claimant  on  bail,  shall  be  paid  under  an  order  of 
"  the  Court  either  into  the  Bank  of  England  to  the  credit 
"  of  Her  Majesty's  Paymaster- General,  or  into  the  hands 
^'  of  an  official  accountant  (belonging  to  the  Commissariat  or 
"  some  other  Department)  appointed  for  this  purpose  by 
"  the  Commissioners  of  Her  Ma,jesty's  Treasury  or  by  the 
"  Lords  of  the  Admiralty,  subject  in  either  case  to  such 
"  regulations  as  may  from  time  to  time  be  made,  by  Order 
"in  Council,  as  to  the  custody  and  disposal  of  money 
"  so  paid. 

"  Small  armed  Ships. 

"30.  The  captors  may  include  in  one  adjudication  any 
"  number,  not  exceeding  six,  of  armed  ships  not  exceeding 
"  one  hundred  tons  each,  taken  within  three  months  next 
"  before  institution  of  proceedings. 

"  Goods. 

"31.  The  foregoing  provisions  relating  to  ships  shall  ex- 
"  tend  and  apply,  mutatis  mutandis,  to  goods  taken  as  Prize 
"  on  board  ship  ;  and  the  Court  may  direct  such  goods  to  be 
"  unladen,  inventoried,  and  warehoused. 

"  Monition  to  Captors  to  proceed. 

"  32.  If  the  captors  fail  to  institute  or  to  prosecute  with 
"  effect  proceedings  for  adjudication,  a  monition  shall,  on 
"the  application  of  a  claimant,  issue  against  the  captors, 
"  returnable  within  six  days  from  the  service  thereof, 
"  citing  them  to  appear  and  proceed  to  adjudication  ;  and  on 
"the  return  thereof  the  Court  shall  either  forthwith  pro- 
"  ceed  to  adjudication  or  direct  further  proof  to  be  adduced 
"as  aforesaid,  and  then  proceed  to  adjudication. 

"  Claim  on  Appeal. 
"  33,  Where  any  person,  not  an   original  party  in    the 
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"cause,  intervenes  on  appeal, he  shall  enter  a  claim,  verified 
"  on  oath,  and  shall  give  security  for  costs. 


"  Petitions  of  Right. 

"  52.  A  petition  of  right,  under  the  Petitions  of  Right 
"Act,  1860,  may,  if  the  suppliant  thinks  fit,  be  intituled 
"in  the  High  Court  of  Admiralty,  in  case  the  subject 
"  matter  of  the  petition  or  any  material  part  thereof  arises 
"  out  of  the  exercise  of  any  Belligerent  right  on  behalf  of 
"  the  Crown,  or  would  be  cognizable  in  a  Prize  Court 
"  within  Her  Majesty's  dominions  if  the  same  were  a  matter 
"  in  dispute  between  private  persons. 

"  Any  petition  of  right  under  the  last-mentioned  Act, 
''  whether  intituled  in  the  High  Court  of  Admiralty  or 
"  not,  may  be  prosecuted  in  that  Court,  if  the  Lord  Chan- 
"  cellor  thinks  fit  so  to  direct. 

"  The  provisions  of  this  Act  relative  to  appeal,  and  to  the 
"  framing  and  approval  of  general  orders  for  regulating  the 
"  procedure  and  practice  of  the  High  Court  of  Admiralty, 
"  shall  extend  to  the  case  of  any  such  petition  of  right  in- 
"  tituled  or  directed  to  be  prosecuted  in  that  Court ;  and, 
"  subject  thereto,  all  the  provisions  of  the  Petitions  of 
"Right  Act,  1860,  shall  apply,  mutatis  mutandis^  in  the 
"  case  of  any  such  petition  of  right ;  and  for  the  purposes 
"  of  the  present  section  the  terms  '  Court '  and  '  Judge ' 
"in  that  Act  shall  respectively  be  understood  to  include 
"  and  to  mean  the  High  Court  of  Admiralty  and  the 
"  Judge  thereof,  and  other  terms  shall  have  the  respective 
"nieanino;s  given  to  them  in  that  Act, 

"  Orders  in  CoiLncil. 

"  53.  Her  Majesty  in  Council  may  from  time  to  time 
"  make  such  Orders  in  Council  as  seem  meet  for  the  better 
"  execution  of  this  Act. 

"  54.  Every  Order  in  Council  under  this  Act  shall  be 
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"  published  in  the  London  Gazette,  and  shall  be  laid  before 
"both  Houses  of  Parliament  within  thirty  days  after  the 
"making  thereof,  if  Parliament  is  then  sitting,  and,  if  not, 
"  then  within  thirty  days  after  the  next  meeting  of  Parlia- 
"ment." 
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CHAPTER  IV. 

PRINCIPLES    AND    PRACTICE    OF     THE    PRIZE    TRIBUNALS. 

DISTRIBUTION    OF    THE    SUBJECT  UNDER  DIFFERENT 

HEADS. 

CCCCXLI.  This  important  subject  of  the  Principles 
and  Practice  of  the  Tribunal  of  Maritime  International 
Law  generally,  but  more  especially  in  England  and  the 
United  States  of  North  America,  will  be  considered  under 
the  following  heads : 

I.  The  Custody  of  the  Prize,  pending  the  judicial  inquiry 
as  to  the  legality  of  the  seizure. 

II.  The  Process  and  the  Practice  of  the  Court ;  which 
will  embrace, — 

Generally, 

A.  The  Rights  and  Duties  of  Captors,  with  reference  to 
the  conduct  of  the  suit. 

B.  The  Rights  and  Duties  of  Claimants,  with  reference 
to  the  conduct  of  the  suit. 

Particularly, 

C.  The  Pleadings. 

D.  The  Evidence. 

E.  The  question  of  Further  Proof. 
a.  To  Claimants. 

13.  To  Captors. 
r.  The  Sentence,  including  the  Decision. 
a.  As  to  the  Legality  of  the  Seizure.     ; 
13.  As   to  the    Subsequent    Conduct   of  Captors    and 

Claimants. 
7.   The  question  of  Costs,  Expenses,  and  Freight. 
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III.   The  Appellate  Tribunal. 

I  have  thought  it  expedient  to  retain  from  the  former 
edition  of  this  work  the  exposition  of  the  principles  and 
practice  of  the  Prize  Courts,  furnished  by  the  English  and 
American  judgments  before  1864,  in  which  year  the  English 
Statute  "  for  regulating  naval  prize  of  war,"  so  often  al- 
ready referred  to,  was  passed  ;  because  the  former  practice 
was  generally  affirmed  by  the  Statute,  and  would  also  be 
valuable  in  the  case  of  the  Statute  requiring  interpretation. 

But  it  must  be  remembered  that  reference  as  to  all  the 
points  discussed  in  this  chapter  should  also  be  made  to  the 
particular  provisions  of  the  Statute  relating  to  practice  set 
forth  at  the  close  of  the  last  chapter  («). 

CCCCXLII.  (I.)   Custody  of  the  Property  captured. 

The  captor's  title  to  his  Prize  depends  upon  his  obtaining 
a  sentence  in  his  favour  from  the  proper  tribunal.  It  is, 
therefore,  his  interest,  as  well  as  his  duty,  to  bring  in  his 
Prize  as  speedily  as  possible  for  adjudication.  But  if  he 
neglect  to  do  so,  the  claimant  may  himself  apply  to  the 
Court  for  restitution. 

In  either  case  the  property  is  immediately  taken  into  the 
custody  of  the  Court ;  for  in  all  proceedings  in  rem  the  Court 
has  a  right  to  the  custody  of  the  thing  in  controversy  ;  and  as 
soon  as  proceeded  against,  it  is  always  deemed  in  the  custody 
of  the  law  (h).  In  the  United  States,  a  warrant  immediately 
goes  to  the  Marshal,  to  take  possession  of  the  property  ;  and 
he  is  bound  to  keep  it  in  salvd  et  arctd  custodid  ;  and  if  any 
loss  happen  by  his  negligence,  he  is  responsible  for  it  to  the 
Court.  In  England,  although  the  property  is  now  usually 
put  into  the  hands  of  the  captors,  yet  it  still  remains,  in 
contemplation  of  law,  in  the  custody  of  the  public.  For- 
merly, it  actually  did  remain  in  its  custody,  as  is  still  the 


(a)  The  Statute  will  also  be  found  at  length  in  the  Appendix  to  this 
volume. 

(5)  Jennings  v.  Carson,  4  CrancJi's  (Amer.)  Rep.  p.  2. 
Home  V.  Camden.  2  H.  Blackstonc's  Rep.  p.  533. 
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case  in  some  foreign  countries.  It  was  merely  for  the 
convenience  of  the  captors  that  the  English  Admiralty- 
Court  permitted  them  to  take  possession  of  the  property. 
But  it  must  be  remembered  that  it  was  so  holden  by  them 
as  agents  of  the  Court,  and  not  in  the  right  of  property ; 
and  therefore,  their  possession  might  have  been  divested  by 
the  act  of  the  Court,  either  ex  officio^  or  on  the  application 
of  the  parties  interested,  showing  good  cause  for  taking  it 
out  of  their  hands  (c).  And  the  property  still  remained  in 
the  custody  of  the  Court,  notwithstanding  an  unlivery  and 
deposit  in  public  warehouses  (d). 

By  the  present  law,  "  every  ship  taken  as  Prize  and 
"  brought  into  port  within  the  jurisdiction  of  a  Prize  Court 
"  shall  forthwith,  and  without  bulk  broken,  be  delivered 
''  to  the  Marshal  of  the  Court.  If  there  is  no  such  Marshal, 
"then  the  ship  shall  be  in  like  manner  delivered  up  to  the 
"  principal  officer  of  customs  at  the  port.  The  ship  shall 
"  remain  in  the  custody  of  the  Marshal,  or  of  such  officer, 
"  subject  to  the  orders  of  the  Court  "  (e). 

CCCCXLIII.  In  fact,  in  England,  where  the  property 
is  unlivered,  if  it  has  been  captured  by  a  public  or  private 
commissioned  vessel,  it  is  de  facto  under  the  joint  locks  of 
the  Government  and  the  captors,  although  in  the  legal 
possession  of  the  Marshal  under  the  tenour  of  his  writ  for 
unlivery  ;  and  if  captured  by  a  non-commissioned  vessel,  it  is 
a  droit,  where  the  King,  in  his  office  of  Admiralty,  being  the 
captor,  it  is  under  his  locks  alone  (/).  In  the  United  States 
of  North  America,  the  Marshal  holds  the  custody  at  all  times 
for  the  Court ;  and  the  latter  is  the  guardian  of  the  public 
rights  and  revenue,  as  well  as  of  the  rights  of  the  captors 


(c)  Per  Sir  W.  Scott,  arguendo  in  Smart  v.    Wolff,  3  Durnford  and 
East's  Rep.  pp.  323,  329. 

The  Herkimer,  Stewart,  p.  128. 

S.  C.  2  HalVs  (Amer.)  Law  Journal,  p.  133. 

(d)  The  Maria,  4  C.  Rob.  Adm.  Rep.  p.  348. 
(c)  27  &  28  Vict.  c.  25,  s.  16. 

(/)  The  Rendsberg,  6  0.  Rob.  Adm.  Rep.  pp.  142,  174. 
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and  claimants  in  all  cases  of  Prize.  It  is,  indeed,  usual  and 
proper  for  the  collector  of  the  customs  to  keep  an  officer  on 
board,  for  the  protection  of  the  revenue,  until  the  duties  are 
duly  secured,  which  the  captors  may  secure  if  they  please  ; 
but  since  it  cannot  be  ascertained  until  a  decree  of  condem- 
nation, whether  the  property  be  good  Prize  or  not,  many 
cases  may  occur  in  which  it  would  be  highly  inconvenient 
for  them  to  adopt  this  course.  If  the  property  be  restored 
specifically  and  exported  from  the  country  by  the  claimants, 
it  is  held  not  liable  to  duties ;  and  if  sold  under  an  inter- 
locutory order  of  sale,  it  is  the  duty  of  the  Court  to  reserve, 
out  of  the  proceeds,  the  amount  of  duties  which  then  attach 
upon  it,  and  direct  them  to  be  paid  over  to  the  collector  {g). 
It  is  true  that  the  American  Prize  Act  of  1812  {li)  seems 
to  contemplate  that  the  duties  may  be  paid  or  secured  in 
Prize  Cases,  in  the  same  manner  as  goods  ordinarily  im- 
ported. But  this  clause  is  in  terms  applied  only  to  goods 
of  British  growth,  produce,  or  manufacture,  or  imported 
from  British  ports  ;  and  is,  at  all  events,  inapplicable  to 
cases  where  it  cannot  be  ascertained  whether  the  goods  are 
imported  or  not,  until  after  a  judicial  decision.  And  the 
subsequent  ^cj^  of  t lie  21  tk  January^  1813,  ch.  155,  mani- 
festly contemplates,  that  the  payment  of  the  duties  is,  in 
cases  of  condemnation,  to  be  made  by  the  Marshal,  out  of 
the  proceeds  of  Prize  Sales.  And  it  has  been  repeatedly 
holden,  in  the  Circuit  Court  for  the  First  Circuit,  that  no 
forfeiture  accrued  for  not  securing  the  duties  upon  Prize 
goods,  before  condemnation ;  and  that  the  Court  might,  at 
any  time,  direct  an  unlivery  and  sale  ;  and  upon  such  sale 
would  deduct  the  amount  of  duties,  and  direct  them  to  be 
paid  to  the  collector. 

CCCCXLIV.  It  has  already  been  stated,  that  when  the 
Marshal  has  possession  of  the  property  he  is  bound  for  safe 


{g)  The  Concord,  9  Cranch^s  (Amer.)  Rep.  p.  387. 
The  Nereide,  1  Wlieaton's  (Amer.)  Rep.  p.  171. 
(h)  Act  of  the  2(3tli  June,  1812,  ch.  107;  s.  14. 
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and  fair  custody ;  and  if  any  loss  be  sustained,  it  is  at  least 
his  duty  to  be  prepared  to  show  that  it  was  not  lost  by  any 
default  of  his  (z).  If,  therefore,  property  be  pillaged  while 
under  his  care,  the  Court  will  hold  him  responsible  for  its 
value,  if  it  arose  from  his  negligence.  If,  indeed,  upon  an 
application  to  enforce  his  responsibility,  he  by  his  answer 
deny  any  negligence  and  loose  custody,  the  Court  may, 
perhaps,  think  it  no  more  than  a  legal  and  proper  con- 
fidence in  its  own  officer,  to  throw  the  burden  of  proof  of 
culpable  negligence  or  fraud  on  the  other  party  (k) ;  and 
where  the  property  is  lost  while  actually  under  the  locks  of 
the  Government,  the  Marshal  w^ill  not  be  liable,  although 
he  may  still  be  considered  as  constructively  having  the  legal 
property  (/). 

CCCCXLV.  (II.)  The  Process  and  the  Practice  of  the 
Court. 

A.  The  Rights  and  Duties  of  Captors  with  reference  to 
the  Conduct  of  the  Suit  (m). 

To  enable  a  vessel  to  make  captures  which  shall  insure 
benefit  to  the  captors,  it  is  necessary  that  she  should  have  a 
Commission  of  Prize  (tz).     But  non-commissioned  vessels  of  a 


(i)  The  Hoop,  4  C.  Boh.  Adm.  Rep.  p.  145. 
{h)  The  Eendsherg,  6  ih.  pp.  142,  157. 
(/)  lUd. 

(m)  2  Brown's  Civ.  and  Adm.  Law,  p.  524. 
Casaregis  Disc.  p.  24,  No.  24. 

2  Wooddeson's  Led.  p.  432. 

Consolato  del  Mare,  ch.  cclxxxvii.  cclxxxviii. 

3  Bnlstrode's  Bep.  p.  27. 

4  Inst.  {Cole),  pp.  152,  154. 
Zouch,  Adm.  Jurisd.  ch.  iv.  p.  101. 
Com.  Dig.  Adm.  c.  iii.  E.  p.  3. 

The  Georgianne,  1  Dodson^s  Adm.  Bep.  p.  397. 
The  Diligentia,  ih.  p.  404. 
The  Emulous,  8  Cranch's  {Amer. )  Bep.  p.  131. 
The  Nereide,  9  Cranchh  {Amer.)  Bep.  p.  389. 
The  Dos  Hermanos,  2  WTieaton's  (Amer.)  Bep.  p.  76. 
(n)  "  Aucun  ne  pourra  armer  un  vaisseau  en  guerre,  sans  commission 
de  Va.dmiiai,V—Ordo7inance  de  1681,  1.  iii.  tit.  ix.  Des  Prises,  art.  1. 
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belligerent  nation  not  only  may  make  captures  in  their 
own  defence,  but  may,  at  all  times,  capture  hostile  ships 
and  cargoes,  without  being  deemed  by  the  Law  of  Nations 
to  be  pirates,  though  they  can  have  no  interest  in  Prizes  so 
captured.  But  every  capture,  whether  made  by  commissioned 
or  non-commissioned  ships,  is  at  the  peril  of  the  captors. 
If  they  capture  property  without  reasonable  or  justifiable 
cause,  they  are  liable  to  a  suit  for  restitution,  and  may  also 
be  mulcted  in  costs  and  damages  {o). 

If  the  vessel  and  cargo,  or  any  part  thereof,  be  good 
Prize,  they  are  completely  justified.  And  although  the 
whole  property  may,  upon  a  hearing,  be  restored ;  yet,  if 
there  was  probable  cause  of  capture,  they  are  not  responsible 
in  damages  (p).  But,  on  the  other  hand,  they  may,  in 
circumstances,  according  to  the  degree  of  doubt  or  suspicion 
thrown  upon  the  case,  either  from  defects  of  papers,  the 
nature  of  the  voyage,  or  the  conduct  of  the  captured  crew, 
be  entitled  to  receive  their  costs  and  expenses  in  bringing 

"  II  est  tellement  vrai  qu'il  n'y  a  que  ceux  qui  ont  commission  de 
I'admiral,  qui  sont  en  droit  de  faire  a  leur  profit  des  prises  sur  I'ennemi, 
que  si  le  capitaine  d'un  vaisseau  marchand  a  ete  attaque  en  mer  par 
un  vaisseau  ennemi  dont  il  s'est  rendu  maitre  dans  le  combat,  la  prise 
qu'il  a  faite  du  vaisseau  eiinemi  ne  lui  appartient  pas,  mais  appartient 
a  I'admiral,  qui  est  a  cet  egard  aux  droits  du  roi.  L'admiral  a  coutume 
d'en  gratifier  pour  le  tout  ou  pour  partie  celui  qui  a  fait  la  prise,  sans 
tirer  a  consequence." — Pothier  Propriete,  No.  93. 

Valin  sur  V Ordonnance,  uhi  sup7-d. 

(o)  "  Lesdits  preneurs  empeschans  aucuns  marchands,  navire  ou 
marchandise,  sans  cause  raisoiiahle,  ou  qu'ils  ne  soyent  nos  adversaires, 
nostre  dit  admiral  sera  deuetnent  restituer  le  dommage,  et  ne  permettra 
plus  I'usage  qu'ont  a  ce  contre  raison  tenue  iceus  preneurs,  en  quoy 
ils  ont  fait  et  donne  de  grands  dommages  h  aucuns  de  nos  alliez  par 
feinte,  ou  fausse  couleur  qu'ils  mettoyent  de  non  cognoistre  s'ils 
estoyent  nos  adversaires,  ou  non,  qui  est  chose  bien  damnable,  contre 
raison  et  justice,  que  homme  soubs  telle  couleur  deust  porter  dommage 
ou  destourbier. " — Ordonnance  de  1400,  art.  viii. 

See  tlie  opinion  of  M.  Portalls  in  the  case  of  the  Pigou,  2  Cranchh 
{Amer.)  Hep.  p.  98,  note  {a). 

(p)  Opinion  of  M.  Portalis  in  the  case  of  the  Statira,  2  GrancWs 
{Amer.)  Pep.  p.  102,  note  (a),  and  Traite  des  Prises  Maritimes,  ii.  p. 
121,  De  Pist.  et  Duverd. 
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in  the  property  for  adjudication.  The  circumstances  are 
of  course  very  various,  which  may  constitute  a  probable  cause 
of  capture.  They  were  much  discussed  in  the  case  of  the 
Ostsee,  decided  by  the  Judicial  Committee  of  the  Privy 
Council  in  1855  ;  but  it  was  not  the  intention  of  that  tribunal 
to  alter  the  previous  practice  on  this  subject  (/>), 

"  27  &  28  Vict  c.  25,  enacts,  by  §  39,  as  to  capture  by 
^'  sliip  other  than  a  sliip  of  war,  that  any  ship  or  goods  taken 
"  as  prize  by  any  of  the  officers  and  crew  of  a  ship  other 
"  than  a  ship  of  war  of  Her  Majesty  shall,  on  condemnation, 
"  belong  to  Her  Majesty  in  her  office  of  Admiralty." 

CCCCXLVI.  Both  in  considering  what  reasons  may  be 
sufficient  to  justify  a  captor  in  bringing  a  vessel  into  the  Prize 
Court  for  adjudication,  and  also  in  applying  the  principles 
to  be  collected  from  decided,  cases  upon  this  subject,  it  is 
very  necessary  to  bear  in  mind  the  distinction  between  two 
cases,  viz.: — 

1.  The  case  of  a  vessel  seized  in  the  port  or  harbour  of 
the  Belligerent. 

2.  The  case  of  a  vessel  seized  upon  the  high  seas. 

In  the  (1)  former  case  the  seizor  has  opportunity  and 
means  of  obtaining  proper  legal  advice  as  to  the  course 
which  he  shall  pursue.  And  though  even  in  this  case  much 
evidence  must,  until  the  examination  of  witnesses, — that  is, 
of  a  portion  of  the  crew  on  board  the  captured  vessel — 
remain  uncertain,  and  much  allowance  must  be  made  for 
the  necessary  ignorance  of  the  captor  with  respect  to  the 
possibility  of  explanation  being  produced  by  the  claimant 
to  do  away  with  the  effect  of  circumstances,  prima  facie 
fraught  with  suspicion  ;  still  the  reason  of  the  thing  requires 
that  a  rule,  in  some  degree  less  favourable  to  the  captor, 
and  more  favourable  to  the  claimant,  should  be  applied  to 


{p)  See  the  Aline  and  Fanny,  10  Moore's  P.  C.  Rep.  491  ;  Spinks^ 
Prize  Bep.  p.  322,  1856. 

The  Ostsee,  9  Moore's  P.  C.  Bep.  150  ;  2  Spinhs'  Adm.  and  Eccl.  Rep. 
175. 
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cases  of  this  description  than    to    cases  falling    under   the 
latter  category,  viz.   (2),  of  captures  made  upon  the  high 


seas. 


The  captor  in  the  latter  case  is,  for  obvious  and  various 
reasons,  inops  consilii ;  he  must  act  instantly,  and  without 
opportunity  of  prosecuting  a  minute  or  careful  investigation 
into  all  the  circumstances  of  the  case. 

The  reason  of  the  thing  therefore  prescribes  that,  in  this 
case,  if  the  captor  has  acted  honestly,  a  less  amount  of 
probable  cause— to  use  a  phrase  now  adopted  in  the  Prize 
Court— of  suspicion  shall  avail  not  only  to  protect  him  from 
the  payment  of  damages  to  the  vessel  seized,  but  to  insure 
to  him  the  payment  of  costs  from  her. 

During  the  war  of  1856  it  will  be  seen  that  in  the 
English  Prize  Courts  these  principles  have  certainly  not 
been  strained  in  favour  of  the  captor.  It  may,  perhaps,  be 
questioned  whether  the  decisions  have  not  tended  towards 
a  contrary  extreme. 

But  in  England,  the  right  to  vessels  seized  in  ports  or 
harbours  belongs  to  the  Lord  High  Admiral,  or  to  the 
Commissioners— usually  called  Lords  of  the  Admiralty— 
who  execute  his  office  under  the  authority  of  the  Crown. 
The  Lord  High  Admiral  is  furnished  with  legal  advice  {q) 
separate  and  distinct  from  that  which  is  possessed  by  the 
Crown.  This  is,  perhaps,  among  the  reasons  why  the  seizor 
in  ports  or  harbours  of  England  is  obliged  to  show  a 
greater  amount  of  probable  cause  than  the  captor  on  the 
high  seas. 

But  in  general  it  may  be  observed,  that  if  the  ship 
pretend  to  be  neutral,  and  has  not  the  usual  documents  of 
such  a  ship  on  board  (r)  ;  if  the  cargo  be  without  any  clear- 
ance {s) ;  if  the  destination  be  untruly  stated  ;  if  the  papers 

{q)  Advocate  and  Proctor  to  Her  Majesty  in  her  office  of  Admiralty 
These  offices  are  of  high  antiquity.  See  them  fully  discussed  in  The 
Reheckah,  1  C.  Bob.  Adm.  Rep.  p.  230. 

(r)  The  Anna,  5  G.  Rob.  Adm.  Rep.  p.  382. 

(s)  Ibid. 
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respecting  the  ship  or  cargo  be  false  or  colourable,  or  be 
suppressed  or  spoliated;  or  if  the  neutrality  of  the  cargo 
does  not  distinctly  and  fully  appear  (t)  ;  if  the  voyage  be 
from  or  to  a  blockaded  port  (?/),  or  not  legal  to  the  parties 
engaged  in  the  traffic  (x) ;  if  the  cargo  be  of  an  ambiguous 
character  as  to  contraband  (y) ;  and  generally,  if  the  case 
be  a  case  of  farther  proof ;  all  or  any  of  these  circumstances 
furnish  a  probable  cause  for  capture,  and  justify  the  captors 
in  bringing  in  the  ship  and  cargo  for  adjudication. 

CCCCXLVII.  Whenever  the  captors  are  justified  in  the 
capture,  they  are  considered  as  having  a  hondjide  possession, 
and  are  not  responsible  for  any  subsequent  losses  or  injuries 
arising  to  the  property  from  mere  accident  or  casualty,  as 
from  stress  of  weather,  recapture  by  the  enemy,  shipwreck, 
and  the  like  accidents  {z), 

CCCCXLVIII.  They  are,  however,  in  all  cases  bound 
for  fair  and  safe  custody  ;  and  if  the  property  be  lost  from 
the  want  of  proper  care,  they  are  responsible  to  the  amount 
of  the  damage;  for  subsequent  misconduct  may  forfeit  the 
fair  title  of  a  bond  fide  possessor,  and  make  him  a  trespasser 
from  the  beginning  («).     Therefore,  if  the  Prize  be  lost  by 


{t)  Vide  ante,  p.  667,  Report  of  1753. 

Wheaton  on  Captures,  Appendix,  p.  320. 

{u)  The  Frederick  Molke,  1  0.  Boh.  Adm.  Rep.  p.  86. 

(x)  The  Walsingham  Packet,  2  ib.  p.  77. 

The  Hoop,  1  ih.  p.  196. 

The  St.  Antonius,  1  Acton,  p.  113. 

{y)  The  Endraught,  1  C.  Roh.  Adm.  Rep.  p.  22. 

The  Ringende  Jacob,  ib.  p.  89. 

The  Jonge  Margaretha,  ib.  p.  189. 

The  Tivende  Broder,  4  ib.  p.  33. 

The  Frau  Margaretha,  6  ih.  p.  92. 

The  Ranger,  ib.  p.  125. 

(z)  The  Betsey,  1  ih.  p.  93. 

The  Catherine  and  Anne,  4  ib.  p.  39. 

The  Caroline,  ih.  p.  256. 

Del  Col  V.  Arnold,  3  Dallas's  {Amer.)  Rep.  p.  333. 

(a)  The  Betsey,  1  C.  Roh.  Adm.  Rep.  p.  93. 

The  Catherine  and  Anne,  4  ib.  p.  39. 
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the  misconduct  of  the  Prize  Master,  or  from  neglecting  to 
take  a  pilot,  or  to  put  on  board  a  proper  Prize  Crew,  the 
Court  will  decree  restitution  in  value  against  the  captors  (b). 
But  although,  in  general,  irregularity  of  conduct  in  captors 
makes  them  liable  for  damages;  yet  in  case  of  a  bondjide 
possession,  the  irregularity  to  bind  them  must  be  such  as 
produces  irreparable  loss ;  as,  for  instance,  such  as  may 
prevent  restitution  from  an  enemy  who  recaptures  the 
property  (c).  And  in  cases  of  gross  misconduct,  the  Court 
will  hold  the  commission  of  the  captors  forfeited  (d).  But 
if  the  injured  parties  lie  by  for  a  great  length  of  time,  the 
Court  will  not  issue  a  monition  to  the  captors  to  proceed  to 
adjudication,  even  when  misconduct  is  laid  as  the  ground  of 
the  application  (^). 

CCCCXLIX.  When  a  ship  is  captured,  it  is  the  duty  of 
the  captors  to  send  her  into  some  convenient  port  for  adjudi- 
cation (/).    And  a  convenient  port  is  such  a  port  as  the  ship 


{h)  The  Ber  Mohr,  3  0.  Boh.  Adm.  Rep.  p.  129. 

The  Speculation,  2  ift.  p.  293. 

The  William,  6  ib.  p.  316. 

Del  Col  V.  Arnold,  3  Dallas'  (Amer.)  Rep.  p.  333. 

Wilcocks  V.  Union  Ins.  Comp.  2  Binnetfs  {Amer.)  Rep.  p.  574. 

(c)  The  Betsey,  1  C.  Rob.  Adm.  Rep.  p.  93. 

27  &  28  Vict.  c.  25,  ss.  16-17.     Vide  ante,  §  ccccxl.  a. 

{d)  The  Marianne,  5  ib.  p.  9. 

(e)  The  Purissima  Conception,  6  ib.  p.  45. 

(/)  The  Huldah,  3  ib.  p.  235. 

The  Madonna  del  Burso,  4  ib.  p.  169. 

The  St.  Juan  Baptista,  5  ib.  p.  33, 

The  Wilhelmsherg,  ib.  p.  143. 

The  Elsebe,  5  ib.  p.  173. 

The  Lively,  1  Gallison's  (Amer.)  Rep.  p.  315. 

"Enjoignons  aux  capitaines  qui  auront  fait  quelque  prise,  de 
I'amener  ou  envoyer  avec  les  prisonniers  au  port  ou  ils  auront  arme, 
a  peine  de  perte  de  leurs  droits,  et  d'amende  arbitraire  ;  si  ce  n'est 
qu'ils  fussent  forces  par  la  tempete,  ou  par  les  ennemis,  de  relacher  en 
quelque  autre  port,  auquel  cas  ils  seront  tenus  d'en  donner  incessam- 
ment  avis  aux  inte'resses  a  I'armement," — UOrdonnance  de  1681, 
1.  iii.  t.  ix.  Des  Prises,  art.  vii. 

See  also  the  Ordinance  of  1584,  art.  xliii.  (hi.  Mar.  p.  113. 
VOL.    III.  Y   Y 
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may  ride  in  with  safety,  without  unloading  her  cargo  {g)  ; 
and  the  captors  are  bound  to  put  on  board  the  captured  ship 
a  sufficient  Prize  Crew  to  navigate  the  vessel  into  such  a 
port,  unless  the  captured  crew  consent  to  navigate  her, 
which  in  general  they  are  not  bound  to  do  ;  but  if  they 
consent,  they  cannot  afterwards  impute  any  fault  to  the 
captors  (A). 

CCCCL.  The  treatment  of  the  captured  crew,  especially 
of  a  crew  belonging  to  a  neutral  State,  is  a  matter  of  grave 
importance.  The  crew  ought  never  to  be  handcuffed  or 
put  in  irons,  unless  in  very  extreme  cases ;  and  if  unneces- 
sarily done,  the  Prize  Court  will  decree  damages  to  the 
injured  parties  (z).  Captors  are  not  bound  to  explain  the 
cause  of  capture ;  but  it  is  highly  proper  so  to  do,  as  the 
master  may  explain  it  away  {k).  They  may  chase  under 
false  colours,  but  the  Maritime  Law  does  not  permit  them  to 
fire  under  false  colours  (/). 

CCCCLI.  They  have  no  right  to  make  any  spoliation  or 
damage  to  the  captured  ship,  or  to  embezzle  or  convert  the 


{g)  The  Washington,  6  G.  Boh.  Adm.  Rep.  p.  275. 

The  Princi'pe,  Edwards^  Adm.  Hep.  p.  70. 

(/i)  Wilcocks  Y.  Union  Ins.  Camp.  2  Binney''s  {Amer.)  Rep.  p.  574. 

The  Resolution,  6  G.  Roh.  Adm.  Rep.  p.  13. 

The  Pennsylvania,  1  Acton,  p.  33. 

The  Alexander,  1  Gallisonh  {Amer.)  Rep.  p.  532. 

;Si.  G.  8  Gra7ich^s  (Amer.)  Rep.  p.  169. 

(i)  The  St.  Juan  Baptista,  5  G.  Rob.  Adm.  Rep.  p.  33. 

The  Bie  Fire  Damer,  i6.  p.  357. 

(k)  The  Juffrouw  Maria  Schroeder,  3  ib.  p.  147. 

(0  The  Peacock,  4  ib.  p.  185. 

''SaMajeste  a  ordonne,  et  ordonne,  que  tous  les  capitaines  com- 
mandans  ses  vaisseaux  ou  ceaux  armes  en  course  par  ses  sujets,  seront 
tenus  d'arborer  pavilion  fran9ais  avant  de  tirer  le  coup  d' assurance  ou 
de  semonce.  Defenses  tres  expresses  leur  sont  faites  de  tirer  sous 
pavilion  etranger,  a  peine  d'etre  prives,  eux  et  leurs  armateurs,  de  tout 
le  provenu  de  la  prise,  qui  sera  confisque  au  profit  de  sa  Majeste,  si  le 
vaisseau  est  juge  ennemi,  et  en  cas  que  le  vaisseau  soit  juge  neutre, 
les  capitaines  et  armateurs  seront  condamnes  aux  depens,  dommages, 
et  interets  des  proprie'taires." — Ordonnance  dn  17  Mars,  1696. 
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property,  or  to  break  bulk,  or  to  remove  any  of  the  property 
from  the  ship,  unless  in  cases  of  necessity,  or  where  obvious 
reasons  of  policy,  or  the  urgency  of  the  occasion,  justify  them 
in  so  doing  {m).  And  in  every  case  of  a  removal  of  property 
from  a  captured  ship,  the  Court  expects  to  be  satisfied  as  to 
the  propriety  of  the  removal,  before  it  will  proceed  to  adju- 
dication. But  if  any  of  the  captured  property  be  shown  to 
be  missing,  without  any  default  on  their  part,  as  where  it  is 
lost  by  robbery  or  burglary  after  unlivery,  they  are  not 
responsible  for  the  loss(7z).  And  if  captors,  acting  bond 
Jide,  and  for  the  benefit  of  the  parties,  under  peculiar  cir- 
cumstances, land,  or  even  sell,  the  Prize  Goods,  this  irregu- 
larity, if  not  injurious  to  the  parties,  will  not  be  holden  to  de- 
prive them  of  the  effects  of  a  lawful  possession  (o). 

CCCCLII.  If  the  capture  is  made  without  probable  cause, 
the  captors  are  liable  for  damages,  costs,  and  expenses  to  the 
claimants  (/?).     And  the  Prize  Court  has  exclusive  authority 

(m)  The  Concordia,  2  0.  Rob.  Adm.  Re}?,  p.  102. 

rUole,  6  ih.  p.  220. 

The  Washington,  ih.  p.  275. 

Clerke's  Praxis,  p .  163. 

Del  Col  V.  Arnold,  3  Dallas^  {Amer.)  Rep.  p.  333. 

(n)  The  Maria,  4  C.  Roh.  Adm.  Rep.  p.  348. 

The  Rendsberg,  6  ih.  p.  142. 

(o)  The  Princessa,  2  ih.  p.  31. 

(p)  Sir  W.  Scott  and  Sir  J.  NicholVs  Letter  to  Mr.  Jay,  ante,  p.  666. 

Opinion  of  M.  Portalis  in  the  case  of  the  Pigou,  2  Cranch's  (Amer.) 
Rep.  p.  101,  note  (a). 

Del  Col  V.  Arnold,  3  Dallas'  (Amer.)  Rep.  p.  333. 

The  Charming  Betsey,  2  Cranch's  (Amer.)  Rep.  p.  64. 

Maley  v.  Shnttuck,  3  CrancNs  (Amer.)  Rep.  p.  458. 

The  Triton,  4  0.  Roh.  Adm.  Rep.  p.  78. 

Camden  v.  Home,  4  Durnford  cfc  Easfs  Rep.  p.  385. 

Fallijeff  v.  Mphinstone,  5  BrowrCs  Pa^i.  Cas.  p.  343. 

Clerke's  Praxis,  p.  162. 

The  Lively,  1  Gallison's  (Amer.)  Rep.  p.  315. 

"Si  la  prise  e'toit  e'videmment  mauvaise,  de  maniere  qu'il  n'y  eut 
rien  qui  fut  capable  d'excuser  le  corsaire,  nul  doute  alors  que  la  main- 
levee  n'en  fut  ordonne'e,  non  seulement  avec  exemption  de  tous  frais, 
mais  encore  avec  tous  depens,  dommages  et  interets  contre  I'arma- 
teur."— 2  Valin  sur  VOrdonnance,  p.  336. 

Y  Y  2 
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as  to  the  allowance  of  freight,  damages,  expenses,  and  costs 
in  all  cases  of  captures  (q);  and  though  a  mere  maritime 
tort  unconnected  with  c^^ture  jure  belli  msij  be  cognisable 
by  a  Court  of  Common  Law,  yet  it  is  clearly  established 
that  all  captures  Jwre  belli,  and  all  torts  connected  therew^ith, 
are  exclusively  cognisable  in  the  Prize  Court. 

And  the  Prize  Court  will  not  only  entertain  suits  for 
restitution  and  damages  in  case  of  wrongful  capture,  and 
award  damages  therefor,  but  it  will  also  allow  damages  for 
all  personal  torts,  and  that  upon  a  proper  case  laid  before 
the  Court  as  a  mere  incident  to  the  possession  of  the  prin- 
cipal cause.  And  in  such  a  case  it  will  not  confine  itself  to 
the  actual  wrong-doer  ;  but  will  apply  the  rule  of  respondeat 
superior,  and  decree  damages  against  the  owners  of  the 
offending  privateer  (r)  ;  and  w^here  the  captured  crew  have 
been  grossly  ill-treated,  the  Court  will  award  a  liberal 
recompense  (s). 

As  the  Prize  Court  has  an  unquestionable  jurisdiction  to 
apply  confiscation  by  way  of  penalty  for  falsity,  fraud,  and 


(q)  Le  Caux  v.  Eden,  1  Doug.  p.  594. 

Lindo  V.  Bodney,  ih.  p.  613. 

Smart  v.  Wolff,  3  Durnford  &  East's  Rep.  p.  223. 

The  Copenhagen,  1  C.  Rob.  Adm.  Rep.  p.  289. 

The  St.  Juan  Baptista,  5  ih.  p.  33. 

The  Die  Fire  Darner,  ih.  p.  357. 

The  Betsey,  1  ih.  p.  93. 

Duckworth  v.  Tucker,  2  Taunton's  Rep.  p.  7. 

Jermings  v.  Carson,  4  Cranch's  (Amer.)  Rep.  p.  2. 

Bingham  v.  Cahot,  3  Dallas'  (Amer.)  Rep.  p.  19. 

The  United  States  v.  Feters,  ib.  p.  121. 

Talbot  V.  Johnson,  ib.  p.  133. 

2  Brown's  Civ.  and  Adm.  Law,  p.  208. 

(r)  Del  Col  v.  Arnold,  3  Dallas'  (Amer.)  Rep.  p.  333. 

The  Anna  Maria,  2  Wheaton's  {Amer.)  Rep.  p.  327. 

Bynk.  Q.  J.  Bub.  1.  i.  c.  19.     Du  Fonceau's  Translation,  p.  147. 

(«)  The  St.  Juan  Baptista,  5  C.  Rob.  Adm.  Rep.  p.  33. 

The  Die  Fire  Damer,  ib.  p.  357. 

The  Lively,  1  Gallison's  {Amer.)  Rep.  p.  315. 
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misconduct  of  citizens  as  well  as  of  Neutrals  (t)  ;  so  it  may, 
in  like  manner,  decree  a  forfeiture  of  the  rights  of  Prize 
against  Captors,  where  they  have  been  guilty  of  gross 
irregularity,  or  criminal  neglect,  or  wanton  impropriety  and 
fraud.  It  is  a  part  of  the  ancient  law  of  the  Admiralty 
independent  of  any  Statute,  that  captors  may  by  their  mis- 
conduct forfeit  the  rights  of  Prize ;  and  in  such  cases  the 
property  is  condemned  to  the  Government  generally.  And 
this  penalty  has  been  frequently  enforced,  not  only  where 
the  captors  have  been  guilty  of  fraud  (it),  but  also  where 
they  have  violated  the  instructions  of  Government  relative 
to  bringing  in  the  Prize  Crew,  and  have  proceeded  without 
necessity  to  dispose  of  the  property  before  condemnation  (x)  ; 
so  where  the  captors  have  rescued  a  Prize  Ship  from  the 
custody  of  the  Marshal,  after  a  monition  duly  served  (y).  In 
short,  the  Court  is  the  constitutional  guardian  of  the  public 
interests  in  relation  to  matters  of  Prize  ;  and  wherever  there 
is  any  deviation  from  the  regular  course  of  proceedings,  it 
expects  to  have  a  sufBcient  reason  shown  for  that  deviation, 
before  it  will  give  the  captors  any  of  the  ordinary  benefits  of 
Prizes  captured  by  them  (z). 


(t)  The  Johanna  Tholen,  6  C.  Bob.  Adm.  Bep.  p.  75. 

Oswell  V.  Vigne,  15  East,  p.  70. 

(ii)  The  Thomas  Gibbons,  8  Cranchh  {Amer.)  Bep.  p.  421. 

The  George,  2  Wheatonh  {Amer.)  Bep.  p.  278. 

(x)  La  Beine  des  Anges,  Stewart,  p.  9. 

{y)  The  Cossack,  ib.  p,  513. 

(z)  "  Et  si  aucuns  desdicts  preneurs  en  leur  voyage  en  especial 
auoient  commis  faute  telle  qu'ils  fussent  attaints  d'auoir  enfondre 
aucuns  Nauires,  ou  noye  les  corps  des  prisonniers  descendus  a  terre 
en  aucune  loingtaine  coste,  pour  celer  le  larrecinet  et  meftaict,  voulons 
que  sans  quelque  delay,  faueur  ou  deport,  nostre  dit  admiral  en  face 
faire  punition  et  iustice  selon  le  cas." — Ordonnance  de  1400,  art.  vii. 

"  Si  aucuns  se  trouvent  avoir  commis  faute  en  leur  voyage,  soit 
d'avoir  mis  a  fonds  aucuns  Navires,  ou  robbe'  des  biens  d'iceux  ou 
noye  les  corps  des  Marchands,  Maistres,  Conducteurs,  et  autres 
personnes  desdits  navires,  ou  iceux  descendus  a  terre  en  aucune 
loingtaine  coste,  pour  ce'ler  le  larcin  et  malfait,  ou  bien  quand  il 
adviendroit  comme  il  a  fait  quelques  fois  qu'aucuns  d'eux  se  trouvans 
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The  usual  course  of  the  Court  is  by  way  of  monition;  and 
if  that  process  be  disobeyed,  an  attachment  issues  against 
the  parties  in  contempt.  But  the  Court  may,  in  all  cases, 
proceed,  in  the  first  instance,  by  warrant  of  arrest  of  the 
person  or  property,  to  compel  security  to  abide  its  decree. 

27  &  28  Vict.  c.  25.  §  37,  deals  with  offences  against  the 
Law  of  Prize  as  follows  : — 

''  A  Prize  Court,  on  proof  of  any  offence  against  the  Law 
"  of  Nations,  or  against  this  Act,  or  any  Act  relating  to  na- 
''  val  discipline,  or  against  any  Order  in  Council,  or  Royal 
"  Proclamation,  or  of  any  breach  of  Her  Majesty's  Instruc- 
*'  tions  relating  to  Prize,  or  of  any  act  of  disobedience  to 
"  the  Orders  of  the  Lords  of  the  Admiralty,  or  to  the  com- 
"  mand  of  a  superior  officer,  committed  by  the  captors  in 
"  relation  to  any  ship  or  goods  taken  as  Prize,  or  in  rela- 
"  tion  to  any  person  on  board  any  such  ship,  may,  on  con- 


ies plus  forts  viendront  a  rangonner  a  argent  les  navires  de  nos  sub- 
jets,  ou  d'aucuns  nos  amis  et  alliez  :  voulons  que  sans  quelque  delay, 
faveur  ou  deport,  le  dit  admiral  en  face  ou  face  faire  justice  et  puni- 
tion,  telle  que  ce  soit  exemples  a  tous  autres,  deues  informations  des 
cas  preallablement  faites,  et  selon  qu'il  sera  cy-apres  ordonne.  Et 
pour  ce  que  souventes  fois  quand  une  prise  estoit  faite  sur  nos  ennemis 
les  preneurs  estoyent  si  coustoumiers  de  user  de  leur  volontez  pour 
leur  profit,  qu'ils  ne  gardoyent  I'usage  toujours  et  de  toute  anciennete 
sur  ce  ordonne  et  observe,  mais  sans  crainte  de  justice,  comma 
innobediens  et  pilleurs,  eux  estans  encore  sur  mer,  rompent  les  coffres, 
balles,  boujettes,  malles,  tonneaux  et  autres  vaisseaux,  pour  prendre 
et  piller  ce  qu'ils  peuvent  des  biens  de  la  prise,  en  quoy  ceux  qui  ont 
equippe  et  mis  sur  les  navires  a  gros  despens  sont  grandement  fouUez, 
dont  advient  souvent  de  grandes  noises,  debats  et  contentions.  Nous 
prohibons  et  deffendons  a  tous  chefs,  Maistres,  contre  Maistres, 
Patrons,  Quarteniers,  soldats,  et  compagnons,  de  ne  faire  aucune 
ouverture  des  coffres,  balles,  &c.,  ny  autres  vaisseaux  de  quelques 
prises  qu'ils  facent,  ny  aucunes  clioses  des  dits  prises  receler,  trans- 
porter, vendre  ny  eschanger,  ou  autrement  alliener,  sins  ayent  a 
representor  le  tout  desdites  prises,  ensemble  les  personnes  conduisans 
le  navire,  audit  Admiral  ou  Vice- Admiral  le  plustot  que  faire  se 
pourra,  pour  en  estre  fait  et  dispose  selon  qu'il  appartiendra,  et 
comme  contiennent  nos  presentes  ordonnances,  et  ce  sur  peine  de 
confiscation  de  corps  et  des  biens." — Ordonnance  de  1584,  art.  xxxv. 
xxxvii. 


DAMAGES.  695 

"  demnatioD,  reserve  the  Prize  to  Her  Majesty's  disposal, 
"  notwithstanding  any  grant  that  may  have  been  made  by 
"  Her  Majesty  in  favour  of  captors." 

CCCCLIII.  The  three  classes  of  cases  (a)  affecting  this 
question  are  (1)  where  damages  have  been  given  or  refused 
on  restitution.  (2.)  Where  compensation  has  been  given 
or  refused,  the  Prize  being  lost  in  the  hands  of  the  captors, 
(3.)  Where,  although  restitution  was  decreed,  the  captors 
have  been  allowed  their  costs  and  expenses. 

(I.)  In  the  Gorier  Maritimo  {b)  demurrage  was  given  for 
unnecessary  detention  and  unjustifiable  delay  in  proceeding 
to  adjudication.  In  the  Zee  Star  (c)  demurrage  was  given  to 
the  claimants,  and  costs  and  expenses  refused  to  the  captors 
for  improper  delay  in  proceeding  to  adjudication.  In  the 
Triton  (d)  costs  and  damages  were  given  to  the  claimant  of 
the  goods,  and  demurrage  for  the  ship,  for  seizure  on  an 
insufficient  ground.  In  the  Madonna  del  Bursa  (e)  all  the 
circumstances  concurred  of  a  seizure  originally  unjustifiable, 
protracted  detention,  and  improper  delay  in  proceeding  to 
adjudication ;  costs  and  damages  were  given.  The  Pea- 
cock (/)  was  the  case  of  an  unjustifiable  detention  of  the 
Prize  vessel,  carried  into  Lisbon,  and  delay  in  bringing 
her  home  to  England  for  adjudication.  In  the  Wilhelms- 
berg  (g),  demurrage  was  allowed,  and  the  expenses  of  the 
application  given  against  the  captor,  for  loss  arising  from 
his  not  bringing  the  captured  vessel  to  the  most  convenient 
port  for  adjudication  within  the  meaning  of  the  Prize  Act. 
In  the  Zacheman  (h),  which  was  a  mistake  as  to  the  Law 
of  Contraband  under  the  Swedish  Treaty,  and  in  which  the 
seizure  was  pronounced  perfectly  justifiable,  demurrage  was 


(a)  The  cases  respecting  damage  for  illegal  capture  and  detention 
will  be  found  collected  and  classified  in  9  Wheaton''s  (Amer.)  Bep. 
p.  21,  note  G. 

(6)  1  0.  Roh.  Adm.  Rep.  p.  287.  (c)  4  ih.  p.  71. 

{d)  4  ih.  p.  78.  (e)  Ih.  p.  1C)9. 

(/)  Ih.  p.  185.  (g)  5  *7>.  p.  143. 

(/*)  Ih.  p.  152. 
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allowed  for  unreasonable  delay.  The  Anna  (i)  was  a  case  of 
restitution,  with  costs  and  damages,  for  a  violation  of  the 
neutral  territory  of  the  United  States.  The  seizure  itself  was 
pronounced  to  be  unjustifiable,  and  costs  and  damages  ivere 
given,  because  the  Prize  ship  was  improperly  brought  from 
the  mouth  of  the  Mississippi  to  England  for  adjudication, 
instead  of  beino;  carried  into  one  of  the  West  India  Islands. 
In  the  Washington  {k),  damages  were  given  for  bringing  the 
vessel  to  an  inconvenient  port.  The  Acteon  (/)  was  an 
American  ship  sailing  under  a  licence,  unlawfully  seized 
and  burnt.  The  St.  Antonio  (m)  was  sailing  under  a  licence 
to  enter  a  port  of  Holland,  but  was  seized  under  suspicion 
of  an  intention  to  go  to  a  French  port.  On  bringing  in,  the 
captors  offered  to  liberate  on  payment  of  their  expenses,  but 
afterwards  retracted,  and  went  on  to  adjudication.  There 
was  a  decree  of  restitution,  and  the  claimants  appealed  to  the 
Lords  Commissioners  for  costs  and  damages;  the  appeal  was 
rejected,  and  the  claimants  condemned  to  pay  the  costs  of  the 
appeal.  In  the  Catliarina  Elizahetli  (n)  costs  and  damages 
were  given  by  the  Lords  Commissioners  for  carrying  the 
captured  vessel  to  an  inconvenient  port.  In  the  Louis  (o), 
damages  were  refused  by  Sir  W.  Scott,  although  he  held  the 
seizure  clearly  illegal,  it  being  a  case  of  the  first  impression. 

(II.)  The  rule  on  the  subject  of  compelling  the  captors  to 
proceed  to  adjudication,  where  the  property  is  lost  in  their 
hands,  is,  that  where  the  seizure  is  unjustifiable,  the  captor 
is  answerable  for  every  loss  or  damage.  In  cases  of  justifi- 
able seizure,  he  is  responsible  for  due  diligence  only,  and  is 
liolden  to  simple  restitution  in  value. 

The  Carolina  (p)  was  a  neutral  ship  which  had  been 
employed  in  carrying  French  troops  to  Egypt,  and  was 
taken  coming  away.     Had  she  been  taken  in  actual  delicto, 


(i)  4  C.  Boh.  Adm..  Bep.  p.  373.        (k)  6  ib.  p   275. 
(I)  2  Dodson,  p.  48.  (m)  Adonis  Rep.  p.  113. 

(h)  Arionh  Hep.  p.  300.  (o)  2  Dodsov's  Adm.  Rep.  p.  210. 

{p)  4  0.  Rob.  Adm.  Rep.  p.  25(>. 
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she  would  have  been  liable  to  condemnation.  The  captors 
were  holden  exempt,  not  only  from  costs  and  damages,  but 
from  restitution  in  value,  the  ship  having  been  lost  while  in 
their  possession  by  stress  of  weather.  In  the  William  (y) 
Ihe  original  seizure  was  holden  justifiable,  but  restitution  in 
value  was  decreed  for  a  loss  occasioned  by  not  taking  a 
pilot  on  board,  but  no  damages  were  given.  In  the  Der 
Mohr  (r)  the  original  seizure  was  considered  as  justifiable, 
but  the  captors  were  holden  responsible  to  make  restitution  in 
value  (not  for  costs  and  damages),  on  account  of  the  loss  of 
the  vessel  by  the  ignorance  and  wilfulness  of  the  Prize 
Master. 

(III.)  In  general  the  Captors  are  allowed  their  expenses 
and  costs  on  restitution,  whenever  there  is  probable  cause  of 
capture  {s).  The  only  exceptions  to  this  rule  are  where 
there  has  been  some  negligence  or  misconduct  on  the  part  of 
the  captors.  There  are  a  great  number  of  cases  decided  on 
this  point  (t)  ;  but  all  adjudicated  upon  this  principle. 

If  the  captors  unjustifiably  neglect  to  proceed  to  adjudica- 
tion, the  Court  will,  in  case  of  restitution,  decree  demurrage 
against  them  (u).  So,  also,  if  the  captors  agree  to  restitu- 
tion, but  unreasonably  delay  it,  demurrage  will  be  allowed 
against  them  {x).  After  an  acquittal,  a  second  seizure  may 
be  made  by  other  captors  ;  but  it  is  at  the  peril  of  damages 
and  costs,  in  case  of  failure  (y).  And  although  a  spoliation 
of  papers  be  made,  yet,  if  it  be  produced  by  the  misconduct 
of  the  captors,  as  by  firing  under  false  colours,  it  will  not  pro- 


(g)  6  G.  Roh.  Adm.  Bep.  p.  316.  (r)  3  ib.  p.  129. 

(s)  The  l7nina,  3  ib.  p.  167. 
The  Prmcipe,  Edwards^  Adm.  Rep.  p.  70. 

(t)  The  Marianna  Flora,    Wheatoii's  (Amer.)  Rep.  vol.  xi.  p.  21, 
note  (6). 

(it)  The  Corier  Maritimo,  1  C.  Rob.  Adm.  Rep.  p.  287. 

The  Madonna  del  Biirso,  4  ib.  p.  169. 

The  Peacock,  ib.  p.  185. 

The  Anna  Catharina,  6  ib.  p.  10. 

(x)  The  Zee  Star,  4  ib.  p.  71. 

(y)  The  Mercnrins,  1  ib.  p.  80. 
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tect  them  from  damages  and  costs  (z).  An  objection  in  the 
Prize  Court  against  awarding  damages  and  costs,  that  the 
ship  was  not  navigated  by  a  proper  proportion  of  seamen  of 
her  own  country,  according  to  its  navigation  laws,  was 
rejected  on  the  ground  that  it  was  an  irregularity  which 
must  be  referred  to  another  branch  of  the  Admiralty  juris- 
diction (a). 

CCCCLIV.  As  to  the  time  within  which  a  suit  may  be 
brought  in  the  Admiralty  for  damages  for  an  illegal  capture, 
it  may  be  observed,  that  as  the  Statute  of  Limitations  does 
not  apply  to  Prize  causes,  there  is  no  time  during  the 
existence  of  the  Prize  Commission  in  which  captors  may  not 
be  legally  called  on  to  proceed  to  adjudication,  for  the 
purpose  of  awarding  damages  against  them  (b).  But  the 
Court  will  extend,  by  equity,  the  principles  of  the  Statute 
of  Limitations  to  Prize  Causes ;  and  therefore,  it  will  not, 
after  a  great  lapse  of  time,  compel  the  captors  to  proceed  to 
adjudication,  or  entertain  a  suit  for  damages  for  a  supposed 
illegal  capture  (c).  It  will  be  seen  that  the  claimant  may 
compel  the  captor  to  proceed  to  adjudication  (^). 

CCCCLV.  In  respect  to  the  measure  of  damages,  ^^fh.QYQ 
the  vessel  and  cargo  are  actually  lost,  it  is  usual  to  allow 
the  actual  value  of  the  property  (e).  And  where  a  Prize 
had  been  illegally  condemned  by  a  Vice- Admiralty  Court, 
erected  by  the  commanders  in  the  West  Indies,  under  a 
misapprehension  that  they  possessed  an  authority  to  erect 
such  Courts,  and  afterwards  restitution  in  value  was  decreed 
by  the   High   Court  of  Admiralty  in  England,  the   Court 

{z)  The  Peacock,  4  C.  Boh.  Adm.  Rep.  p.  185. 
(a)  The  Nemesis,  Edw.  Adm.  Rep.  p.  50. 
(6)  The  Mentor,  1  0.  Roh.  Adm.  Rep.  p.  179. 
The  Huldah,  3  ih.  p.  235. 

(c)  The  Susannah,  6  ih.  p.  48. 

The  ca7'go  ex  Katharina,  Lush.  Adm.  Rep.  142, 

(d)  Vide  post,  §  cccclix. 

(e)  Del  Col  v.  Arnold,  3  Dallas'  (Amer.)  Rep.  p.  333. 
Maley  v.  ShattucJc,  3  Cranchh  {Amer.)  Rep.  p.  458. 
The  Anna  Maria,  2  WhcatoWs  {Am.er.)  Rep.  p.  327. 
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allowed  the  invoice  value,  10  per  cent,  profit,  and  freight, 
as  well  where  the  ship  and  cargo  belonged  to  the  same 
persons  as  where  they  were  separately  owned  {f).  What 
items  may  properly  form  part  of  the  damages,  depends  upon 
the  nature  and  circumstances  of  the  case ;  and  for  guides  to 
direct  his  judgment,  the  reader  is  referred  to  the  case 
mentioned  in  the  note  (g).  Where  damages  and  costs  are 
allowed,  if,  after  they  are  assessed,  payment  is  delayed,  the 
Court  will  allow  interest  upon  the  principal  sum  from  the 
time  of  assessment,  although  it  includes  interest  as  well  as 
principal  {h). 

CCCCLVI.  As  to  the  mode  of  assessing  damages,  it  is 
usual  for  the  Court  to  refer  the  subject  to  commissioners,  to 
make  inquiry  and  return  a  regular  report  to  the  Court,  of 
the  several  items  and  amount  of  damages.  But  in  their 
report,  they  should  state  the  principles  upon  which  they 
proceed  in  making  allowances,  where  the  items  do  not 
explain  themselves,  and  not  report  a  gross  sum  without 
specification  or  explanation  (z). 

CCCCLVII.  In  respect  to  the  persons  who  are  liable 
for  costs  and  damages,  it  may  be  observed,  that  the  general 


(/)  The  Lucy,  3  0.  Boh.  Adm.  Rep.  p.  208. 

{g)  Le  Caux  v.  Eden,  1  Doug.  pp.  594,  596, 

Talbot  V.  Jcmson,  3  Dallas^  (Amer.)  Rep.  pp.  133,  170. 

Cotton  V.  Wallace,  ih.  pp.  302,  304. 

The  Charming  Betsey,  2  CrancWs  {Amer.)  Rep.  p.  64. 

Matey  v.  Shattuck,  3  ih.  p.  458. 

The  Narcissus,  4  0.  Bob.  Adm.  Bep.  p.  20. 

The  Zee  Star,  ih.  p.  71. 

The  Gorier  Maritimo,  1  ih.  p.  287. 

The  St.  Juan  Baptista,  5  ih.  p.  33. 

The  Die  Fire  Darner,  ih.  p.  357. 

The  Anna  Catharina,  6  ih.  p.  10. 

The  Driver,  5  ih.  p.  145. 

The  Lively,  1  Gallison^s  (Amer.)  Bep.  p.  315. 

The  Anna  Maria,  2  Wheaton^s  (Amer.)  Bep.  p.  327. 

(h)  The  Driver,  5  C.  Boh.  Adm.  Bep.  p.  145. 

(i)  The  Charming  Betsey,  2  CrancJi's  (Amer.)  Bep.  p.  64. 

The  Lively,  1  Galliso]Cs  {Amer.)  Bep.  p.  315. 
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rule  in  respect  to  public  ships  is,  that  the  actual  wrong-doer, 
and  he  alone,  is  responsible  (k).  It  is  not  meant  by  this, 
that  the  crew  of  the  capturing  ship  are  responsible  for  the 
seizure  made  in  obedience  to  the  commands  of  their  superior ; 
for  by  the  Prize  Law  the  act  of  the  commander  is  binding 
upon  the  interests  of  all  under  him,  and  he  alone  is  respon- 
sible for  damages  and  costs  (/).  The  meaning  of  the  rule 
is,  that  the  person  actually  ordering  the  seizure,  is  liable  for 
the  damages,  and  not  his  superior  in  command  (who  has  not 
concurred  in  the  particular  act),  simply  from  the  fact,  that 
the  seizor  is  acting  within  the  scope  of  his  general  orders  (m). 
Therefore  a  suit  cannot  be  maintained  against  an  admiral 
upon  a  station  who  is  not  privy  to  the  act  of  seizure  {n) ;  nor 
a  commodore,  who  commands  the  squadron,  but  gives  no 
orders  for  the  capture  (o).  In  short,  the  actual  wrong-doer 
is  the  person  to  answer  in  judgment,  and  to  him  respon- 
sibility is  attached  by  the  Court.  He  may  have  other 
persons  responsible  over  to  him,  and  that  responsibility  may 
be  enforced;  as,  for  instance,  if  a  captain  make  a  wrongful 
seizure  under  the  express  orders  of  his  admiral,  that  admiral 
may  be  made  answerable  in  the  damages  occasioned  to  the 
captain  by  the  improper  act.  But  it  is  the  constant  and 
invariable  practice  of  the  Prize  Court  to  have  the  actual 
wrong-doer  the  party  before  the  Court :  and  the  propriety  of 
the  practice  is  manifest ;  because  if  the  Court  was  once  to 
open  the  door  to  complaints  founded  on  remote  and  con- 
sequential responsibility,  it  would  be  difficult  to  say  where 
it  is  to  stop  (/?). 

CCCCLVIII.    In  the  case  oi private  armed  vessels  the 


(fc)  The  Mentor,  1  G.  Roh.  Adm.  Rep.  p.  179. 
(l)  The  Diligentia,  1  BodsorCs  Adm.  Rep.  p.  404. 
(m)  The  Mentor,  1  C.  Roh.  Adm.  Rep.  p.  179. 
(w)  Ihid.  p.  179. 

(o)  The  Eleanor,  2  Wheato7i's  (Amer.)  Rep.  p.  346. 
(p)  The  Mentor,  1  0.  Roh.  Adm.  Rep.  p.  179. 

The  principles  applicable  to  this  class  of  cases  are  fully  developed  in 
the  opinion  in  the  case  of  the  Eleanor,  2  WJteat.  (Amer.)  Rep.  p.  346. 
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owners,  as  well  as  the  masters,  are  responsible  for  the 
damages  and  costs  occasioned  by  illegal  captures ;  and  this 
is  to  the  extent  of  the  actual  loss  and  injury,  even  if  it 
exceeds  the  amount  of  the  bond  usually  given  upon  the 
taking    out    of   commissions  for    Privateers   (q).     But   the 


(q)  BynJc.  Q.  J.  Pub.  1.  i.  c.  xix.     Du  Ponceau's  ed.  p.  147. 

Talbot  V.  Three  Brigs^  1  Ball.  (Amer.)  Rep.  p.  95. 

S.  C.  1  Hall,  Am.  Law.  Journ.  p.  140. 

The  Die  Fire  Darner,  5  C.  Rob.  Adm.  Rep.  p.  357. 

The  Der  Mohr,  3  ib.  p.  129. 

See  also — The  Girolamo,  3  Hagg.  Adm.  Rep.  p.  187. 

2  Brown's  Civ.  and  Adm.  Law,  p.  140. 

Bel  Col  V.  Arnold,  3  Ball.  (Amer.)  Rep.  p.  333. 

The  Anna  Maria,  2  Wheat.  {Amer.)  Rep.  p.  327. 

Pothier  holds,  that  the  owner  of  the  privateer  may  entirely  dis- 
charge himself  from  the  responsibility  beyond  the  amount  of  the 
penalty  in  his  bond,  by  abandoning  the  vessel  to  the  injured  party. — 
Proprieie,  No.  92  ;  but  Valin  decides  that  the  Prize  Law  controls, 
in  this  respect,  the  provision  of  the  Municipal  Law  of  France,  by 
which  indeed  the  owners  of  merchant  vessels  are  discharged  from  their 
responsibility  by  abandoning  the  ship  and  freight,  in  like  manner  as 
they  were  by  the  British  Statute  7  Geo.  II.  c.  15 — The  Girolamo,  3 
Haggard^ s  Adm.  Rep.  p.  177.  "En  conformite  desdits  Reglemens  de 
1704  et  1744"  (giving  costs  and  damages  to  neutrals  wrongfully  seized), 
*'  il  fait  done  tenir  aujourd'hui,  sans  egard  a  la  disposition  de  I'art.  3  du 
titre  des  proprietaires,  &c.  et  du  present  article,  en  tant  qu'il  limite  le 
cautionnement  a  la  somme  de  15,000  livres,  que  I'armateur  repondra 
inddfiniment  de  tons  les  dommages  et  interets  re'sultans  des  delits  et 
depredations  des  gens  de  son  corsaire,  et  des  prises  irregulieres  par 
eux  faites,  sans  pouvoir  meme  s'en  defendre  en  payant  la  somme  de 
15,000  liv.  pour  laquelle  il  aura  donne  caution,  et  en  declarant  en 
meme  temps  qu'il  abandonne  outre  cela  son  navire  avec  tous  ses  agrets, 
apparaux  et  autres  dependances,  relativement  a  Part.  2  du  meme 
titre  des  proprietaires,  &c. ,  dont  la  disposition  n'est  plus  applicable  en 
matiere  d'armement  en  course,    que   celle   de   I'art.   3,    attendu   ces 

memes  reglemens,  qui  forme  une  decision  particuliere  a  cet  egard." 

8nr  VOrdonnance,  1.  iii.  t.  ix.  Bes  Prises,  art.  2. 

Such  appears  to  have  been  the  former  law  of  France,  but  it  was 
changed  by  the  new  commercial  code  : — 

' '  Les  proprietaires  de  navires  equipes  en  guerre  ne  seront  toute- 
fois  responsables  des  delits  et  depredations  commis  en  mer  par  les 
gens  de  guerre  qui  sont  sur  leurs  navires,  ou  par  les  equipages,  que 
jusqu'a  concurrence   de   la   somme   pour   laquelle    ils   auront   donne 
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sureties  to  the  bond  are  responsible  only  to  the  extent  of 
the  sum  in  which  they  are  bound  (r). 

And  if  a  person  appear  on  behalf  of  the  captain  of  a 
private  ship  of  war,  and  give  security  in  his  own  name  with 
sureties,  instead  of  the  captain,  he  is  liable  in  the  same 
manner  as  the  captain,  as  a  principal  in  the  stipulation  (s). 
And  a  part  owner  of  a  private  armed  ship  is  not  exempted 
from  being  a  party  to  a  suit,  on  a  motion  to  bring  in 
the  prize  proceeds  and  proceed  to  adjudication,  in  conse- 
quence of  having  made  compensation  for  his  share  to  the 
claimant,  and  received  a  release  from  him  ;  for  the  claimant 
has  a  right  to  the  answer  of  all  parties,  even  supposing 
that  the  decree  ought  not  to  be  enforced  against  such  part 
owner  (t).  And  in  a  Court  of  Law  of  Nations  a  .person 
may  be  holden  a  part  owner  of  a  Privateer,  although 
his  name  has  never  been  inserted  in  the  bill  of  sale  or  the 
ship's  register  (u). 

CCCCLIX.  Where  the  captors  from  any  cause  what- 
soever, as  from  loss  of  the  property,  or  from  fraud  or 
nefflificence,  omit  to  brino;  the  case  before  the  Court  for 
adjudication,  the  claimant  might  always  have  applied  to  the 
Court  for  a  monition  to  the  captors  to  proceed  forthwith 
to  adjudication  (x).  And  upon  their  neglect  so  to  do  after 
service    and   return    of    the   monition,    the    Court    would, 


caution,  a  moins  qu'ils  n'en  soient  participans  ou  complices." — Code  de 
Commerce,  art.  217. 

But  the  laws  of  the  United  States  of  North  America  not  only  con- 
tain no  such  provision,  but  have  not  even  adopted  the  British  Statute, 
by  which  the  owners  were  discharged  in  ordinary  cases  by  abandoning 
the  vessel  and  freight  to  the  injured  party  ;  there  can  be  no  doubt 
that  the  responsibility  of  the  owners  of  privateers  is  not  limited  either 
to  the  penalty  of  the  bond,  or  the  value  of  the  vessel. 

(r)  I)u  Ponceau^s  Bytik.  p.  149. 

2  Valin  sur  VOrdonnance,  p.  228. 

(s)  The  King  v.  Fergusson,  Edw.  Adm.  Bep.  p.  84. 

(t)  The  Karasan,  5  0.  Bob.  Adm.  Bep.  p.  291. 

('(()  The  Nostra  Signora  de  los  Dolores,  1  Dodson\s  Adm.  Be]),  p.  290. 

(x)  The  William,,  4  C.  Boh.  Adm.  Bep.  p.  214. 
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if  a    proper   case    were   laid   before  it,  proceed    to    award 
restitution,  with  damages  and  costs  (?/). 

By  27  &  28  Vict.  c.  25,  §  32,  it  is  enacted,  that  "if  the 
"  captors  fail  to  institute  or  to  prosecute  with  effect  proceed- 
"  ings  for  adjudication,  a  monition  shall,  on  the  application 
"  of  a  claimant,  issue  against  the  captors,  returnable  within 
"  six  days  from  the  service  thereof,  citing  them  to  appear 
"and  proceed  to  adjudication;  and  on  the  return  thereof 
"  the  Court  shall  either  forthwith  proceed  to  adjudication, 
"  or  direct  further  proof  to  be  adduced  as  aforesaid,  and 
"  then  proceed  to  adjudication." 

It  is  the  usual  practice  for  a  party  to  give  in  his  claim  in 
the  first  instance,  before  calling  upon  the  captors  to  proceed 
to  adjudication  ;  but  it  will  not  necessarily  vitiate  the  pro- 
cess, if  there  has  been  no  claim.  If  it  should  in  any  manner 
come  to  the  knowledge  of  the  Court  that  a  seizure  had  been 
made  in  the  nature  of  Prize,  and  that  no  proceedings  had  been 
instituted,  it  would  be  the  duty  of  the  Court  to  direct  proceed- 
ings to  be  commenced  (z).  The  same  object  is  often  effected 
by  the  claimants  by  an  original  suit  for  restitution,  on  a  peti- 
tion setting  forth  all  the  facts,  and  praying  for  a  decree  of 
restitution  either  in  rem  or  in  value  with  damages  (a). 

CCCCLX.  Whether  the  proceeding  be  in  the  one  form  or 
the  other,  the  rights  of  all  parties  remain  the  same.  The 
burden  of  proving  the  neutrality  of  the  property  rests  on 
the  claimants  ;  and  when  that  is  shown,  the  existence  of  the 
probable  cause  of  capture  is  to  be  established  by  the  other 
side ;  and  each  party  has  a  right  to  the  answer  of  the  other 
upon  all  proper  interrogatories,  supported  by  oath  (Z>). 

(tj)  The  Huldah,  3  C.  Boh.  Adm.  Rep.  p.  205. 

The  Susanna,  6  ih.  p.  48. 

{z)  The  William,  4  ih.  p.  214. 

{a)  Del  Col  v.  Arnold,  3  Dallas'  (Amer.)  Rep.  p.  333. 

Maley  v.  Shattuck,  3  Crancli's  {Amer.)  Rep.  p.  458. 

Jennings  v.  Carson,  4  ih.  p.  2. 

The  Anna  Maria,  2  Wheatonh  {Amer.)  Rep.  p.  327. 

The  Eleanor,  2  ih.  p.  347. 

(6)  Maley  v.  Shattuck,  3  Crancli's  {Amer.)  Rep.  p.  458. 
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CCCCLXI.  B.  The  Rights  and  Duties  of  Claimants 
icith  respect  to  the  Conduct  of  the  Suit. 

By  27  &  28  Vict.  c.  25,  §  23,  it  is  enacted,  that  "  at  any 
"  time  before  final  decree  made  in  the  cause,  any  person 
"  claiming  an  interest  in  the  ship  may  enter  in  the  registry 
"  of  the  Court  a  claim  verified  on  oath. 

"Within  five  days  after  entering  the  claim,  the  claimant 
"  shall  give  security  for  costs  in  the  sum  of  sixty  pounds  ; 
"  but  the  Court  shall  have  power  to  enlarge  the  time  for 
"  giving  security,  or  to  direct  security  to  be  given  in  a 
"  larger  sum,  if  the  circumstances  appear  to  require  it  "  (c). 

It  is  scarcely  necessary  to  observe  that  the  subject  of 
the  enemy  cannot,  except  perhaps  under  very  exceptional 
circumstances,  be  a  claimant.  He  has  no  persona  standi,  as 
civilians  say,  in  the  Court  of  his  enemy. 

In  cases  where  no  claim  is  made  in  consequence  of  this 
position  of  law,  condemnation  passes  as  a  matter  of  course  ; 
to  borrow  the  language  of  Lord  Stowell,  "the  enemy 
"  proprietor  is  necessarily  absent  by  operation  of  law,  and 
"  yet  the  sentence  is  completely  valid  as  well  against  him  as 
*' against  all  the  world"  (<i).  Such  an  exception  giving  a 
persona  standi  to  the  enemy  exists  in  the  case  of  a  ship 
sailing  under  a  cartel  (e)  agreement,  or  a  flag  of  truce,  and 
captured  by  mistake  of  the  captor,  or  in  circumstances 
of  suspicion.  The  enemy  master  may  appear  and  claim 
restitution ;  and  it  is  the  duty  of  the  Prize  Court  to  up- 
hold In  a  liberal  spirit  the  good  faith  of  any  agreement 
of  this  kind,  and  to  reject  any  argument  drawn  from  the 
mala  fides  of  the  other  party  as  warranting  a  reciprocal 
perfidy  (/). 


(c)  See  §  23  of  27  &  28  Vkt.  c.  25,  for  proceedings  by  petition  of 
right.      Vide  ante,  §  ccccxl.  a. 

{d)  The  Falcon,  6  G.  Bob.  A  dm.  Rep.  p.  199. 

(e)  The  Daifjie,  3  C.  Roh.  Adm.  Rep.  p.  143. 

(/)  "  When  this  case  came  on  before,  the  Court  intimated  a  dis- 
position to  sustain  the  claim,  if  it  should  appear  to  have  been  the 
understanding  of  the  parties,  and  particularly  of  the  party  granting 
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CCCCLXII.  The  principal  duty  of  the  chximants  is  to 
resort  only  to  legal  means  of  redress,  and  to  abstain  from 
the  use  of  violence.  A  lawful  force,  they  are  to  remember, 
cannot  be  lawfully  resisted  (g). 

CCCCLXIII.  The  master  of  the  captured  vessel,  or  his 
correspondent,  or  his  Consul,  applies  to  a  Procurator  of  the 
Prize  Court,  who  prepares  their  claim,  supported  by  an 
affidavit  which  contains  an  affirmative  proposition  as  to 
neutral,  friendly,  or  subjects  proprietorship,  and  a  negative 
proposition  as  to  the  absence  of  any  enemy  interest  (A).  In 
like  manner  the  whole  or  different  parts  of  the  cargo  must 
be  claimed.  Security  for  costs  may  or  may  not  be  required 
of  him  as  of  every  foreign  suitor  according  to  the  general 
principles  of  International  Law  upon  the  subject.  He  has 
a  right  to  obtain  copies  and  translations  of  such  papers  as 
he  thinks  fit  to  use. 

It  was  emphatically  laid  down  by  the  English  Prize  Court 
during  the  last  war  with  Kussia,  that  all  presumptions 
arising  from  any  deficiency  in  the  Belligerent's  Tribunal 
are  to  be  construed  in  favour  of  the  claimant  (z). 

CCCCLXIV.  A  party  to  be  entitled  to  assert  a  claim  in 
the  Prize  Court,  must  be  the  general  owner  of  the  property ; 


the  permission,  that  a  ship  sailing  on  this  service,  under  a  flag  of 
truce,  should  be  protected  ;  though  not  strictly  a  cartel.  Whether  the 
British  commander  might  have  exceeded  his  powers,  or  have  made  an 
improvident  concession,  would  not,  I  think,  supersede  the  obligation 
which  this  Court  would  feel  itself  under  to  support  the  good  faith  of  the 
agreement  on  which  the  other  party  had  acted  with  confidence.  .  .  . 
Something  has  been  said  of  the  bad  faith  which  the  Government  of 
France  has  practised  on  some  similar  occasion,  in  detaining  a  vessel 
sent  regularly  as  a  cartel  ship  from  this  country  to  a  port  of  France. 
Such  a  behaviour  would  on  no  account  be  resorted  to  as  a  precedent, 
to  which  this  Court  would  attend,  in  considering  the  proper  effect  of 
the  proceedings  of  these  parties  in  this  transaction." — The  Mary, 
5  C.  Boh.  Adm.  Rep.  p.  199. 

(g)  Vide  ante,  p.  19. 

(h)  The  Adeline,  9  CrancKs  (Amer.)  Rep.  p.  244. 

The  Sally,  3  0.  Rob.  Adm..  Rep   p.  300,  note. 

(0  The  Ottawas  (July  Svd,  1855),  Prize  Court 
VOL.    III.  Z  Z 
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for  a  person  who  has  a  mere  lien  on  the  property  for  a  debt 
due,  whether  liquidated  or  unliquidated,  is  not  so  en- 
titled (^)  ;  and  the  same  rule  has  been  applied  in  America 
to  a  mortgage,  where  the  mortgagor  is  left  in  possession  (Z). 
The  rule  that  a  claimant  is  not  admitted  to  claim,  who  is 
engaged  in  the  traffic  prohibited  by  the  Municipal  Laws  of 
the  country,  is  applied  only  to  citizens  or  subjects,  and  not 
to  foreign  neutral  proprietors  (m).  But  to  citizens  or  sub- 
jects the  rule  equally  applies,  whether  the  transaction  is 
between  original  contractors  or  under  a  sub-contract  (n). 
And  an  inactive  or  sleeping  partner  cannot  receive  re- 
stitution in  a  transaction  in  which  he  could  not  be  lawfully 
engaged  as  a  sole  trader  (o).  If  enemy's  property  be 
fraudulently  blended  in  the  same  claim  with  neutral 
property,  the  latter  is  liable  to  share  the  fate  of  the 
former  (/>). 

CCCCLXV.  An  appearance  by  a  Proctor  for  the 
claimants^  duly  entered,  cures  all  defects  of  process,  such 
as  the  want  of  a  monition  or  of  due  notice  (q).  And  even 
assuming  that  one  partner  has  no  authority  to  appoint  a 
proctor  for  all  the  partners,  yet  a  general  appearance  for 
all  by  a  proctor  is  good  and  legally  binding  (?•).  In  cases 
of  captures  by  Government  ships,  the  proceedings  in 
England  are  exclusively  carried  on  by  the  officers  of  the 
Government ;  and  no  other  persons  can  interfere  to  support 
or  pursue  a  suit,  where  they  do  not  consent  (5).     Whether 

(k)  The  Eenrom,  2  C.  Boh.  Adm.  Rep.  pp.  1,  5. 

The  Tohago,  5  G.  Rob.  Adm.  Rep.  p.  218. 

The  Fra7icis,  Thompson's  Claim,  8  GrancK's  {Amer.)  Rep.  p.  355. 

Id.  Irving' s  Glaim,  ih.  p.  418. 

The  Marianna,  6  G.  Roh.  Adm.  Rep.  p.  24. 

(l)  Bolch  V.  Barrel,  Bee's  (Amer.)  Rep.  p.  74. 

(m)  The  Recovery,  6  0.  Rob.  Adm.  Rep.  p.  341. 

(n)  The  Gornelis  and  Maria,  5  ih.  p.  28. 

(o)  The  Franklin,  6  ib.  pp.  127,  131. 

{p)  The  St.  Nicholas,  1  Wheaton's  {Amer.)  Rep.  p.  481. 

{q)  Fenhallow  v.  Doane,  3  Dallas'  (Ayner.)  Rep.  p.  54. 

(r)  Hills  V.  Ross,  ib.  p.  231. 

(5)  The  Elsche,  5  G.  Rob.  Adm.  Rep.  p.  173. 
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the  same  exclusive  authority  exists  in  the  North  American 
United  States,  has  never  been  made  the  subject  of  question 
in  the  Supreme  Court  (t)  of  that  country. 

CCCCLXyi.  A  claimant  who  wishes  to  procure  the 
restitution  of  any  property  captured  as  Prize  must,  after 
the  Prize  Libel  is  filed,  and  at  or  before  the  return  of  the 
monition  thereon,  or  time  assigned  for  the  trial,  enter  his 
claim  for  such  property  before  the  proper  Court.  And  if 
the  captors  omit,  or  unreasonably  delay  to  institute  Prize 
proceedings,  any  person  claiming  an  interest  in  the  captured 
property  may  obtain  a  monition  against  them,  citing  them 
to  proceed  to  adjudication  ;  which  if  they  omit  to  do,  or  to 
show  cause  why  the  property  should  be  condemned,  it  will 
be  restored  to  the  claimants  proving  an  interest  therein. 
And  the  same  process  is  often  resorted  to  where  the  property 
is  lost  or  destroyed,  through  the  fault  or  negligence  of  the 
captors,  in  order  to  obtain  a  compensation  in  damages  for 
the  unjust  seizure  and  detention  (u).     The  claim  should  be 


(t)  In  England  it  is  also  liolden,  that  the  power  of  the  Crown  to  direct 
the  release  of  property  seized  as  prize,  before  adjudication  and  against 
the  will  of  the  captors,  is  not  taken  away  by  any  grant  of  the  prize 
conferred  in  the  Order  of  Council,  the  proclamation,  or  the  Prize 
Act  (The  Msehe,  5  C.  Bob.  Adm.  Bep.  p.  155)  ;  and  in  France  the  captors 
cannot,  after  the  prize  is  brought  in  h)r  adjudication,  terminate  the 
proceedings  by  a  private  arrangement  with  the  claimants.  Such  an 
arrangement  to  be  valid  must  be  communicated  to  the  Procureur- 
General,  and  approved  by  the  Court ;  because  the  rights  and  interests 
of  the  State,  of  the  officers  and  crew  of  the  capturing  vessel,  and  of 
the  subjects  of  neutral  Powers,  might  be  compromitted  by  such  an 
arrangement. 

See  the  opinion  of  M.  Portalis  on  this  question  (Code  des  Prises,  par 
Guichard,  t.  vii.  p.  533).  He  distinguishes  this  case  from  that  of 
ransoms,  which  are  regulated  by  peculiar  laws,  but  never  favoured  : 
and  he  cites,  in  support  of  his  opinion,  several  ancient  arrets  of  Council 
and  rescripts  of  the  Admiral. 

(u)  The  Betsey,  1  0.  Bob.  Adm.  Bep.  p.  93. 

The  Mentor,  i6.  p.  181. 

The  Hiddah,  3  ib.  p.  239. 

The  Der  Mohr,  ib.  p.  129. 

The  George,  ih.  p.  212. 

z  z  2 
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made  by  the  parties  interested,  if  present,  or,  in  their 
absence,  by  the  master  of  the  ship,  or  some  agent  of  the 
owners.  A  mere  stranger  will  not  be  permitted  to  inter- 
pose a  claim  merely  to  speculate  on  the  chances  of  an 
acquittal  (x). 

The  claim  must  be  accompanied  with  an  affidavit,  stating 
briefly  the  facts  respecting  the  claim  and  its  verity.  This 
affidavit  should  be  sworn  to  by  the  parties  themselves,  if 
they  are  within  the  jurisdiction  ;  but  if  they  are  absent  from 
the  country,  or  at  a  very  great  distance  from  the  place 
where  the  Court  is  holden,  the  affidavit  may  be  sworn  to  by 
an  agent.  Before  a  claim  is  made,  and  affidavit  put  in 
(which  should  always  be  special  if  the  case  stands  on 
peculiar  grounds),  it  is  not  permitted  to  the  parties  to  ex- 
amine the  ship's  papers  and  the  preparatory  examinations 
in  order  to  shape  their  claims  ;  for  this  might  lead  to  great 
abuses. 

CCCCLXVII.  But  if  it  be  necessary  to  ascertain  the 
particulars  of  a  claim,  the  Court  will,  upon  a  special  appli- 
cation, suffer  so  many  of  the  papers  to  be  examined  as 
directly  relate  to  such  claim ;  but  a  sufficient  reason  is 
always  expected  to  be  shown  on  affidavit  to  sustain  such  an 
application  (?/).  It  is  a  general  rule  that  no  claim  is  to  be 
admitted  which  stands  in  entire  opposition  to  the  ship's 
papers,  and  to  the  preparatory  examinations  (z).     But  this 


The  William,,  4  C.  Bob.  Adm.  Rep.  p.  215. 

The  Susanna,  6  ih.  p.  48. 

(x)  "  II  est  fait  tres  expresses  inhibitions  et  defenses  a  toutes  sortes  de 
personnes  de  redamer  aucunes  des  prises  faites  par  ses  vaisseaux  de 
guerre  ou  ceux  des  armateurs  particidiers,  ni  faire  aucune  procedure  en 
I'Amiraute,  sans  etre,  au  prealable,  porteurs  de  procurations  en  bonne 
forme  de  ceux  pour  qui  ils  feront  les  reclamations,  et  les  avoir  presentees 
aux  officiers  de  I'Amiraute  des  ports  oil  les  prises  auront  ete'  conduites, 
a  peine  de  600  livres  d'amende." — Ordonnance  du  30  Janvier,  1692, 
Beglement  du  19  Juillet,  1778. 

{y)  The  Port  Mary,  3  0.  Bob.  Adm.  Bep.  p.  233. 

(z)  The  Vrouw  Anna  Catharina,  5  ib.  pp.  15;  19. 

La  Flora,  6  ib.  p.  1. 
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only  applies  to  cases  arising  during  the  war,  and  not  to 
cases  arising  before  the  war  (a)  ;  and  it  is  not  so  inflexible  as 
to  exclude  the  interest  of  a  citizen  or  subject,  where  there 
is  an  absolute  necessity  to  simulate  papers,  as  in  the  case 
of  a  trade  with  the  enemy  licensed  by  the  State  (b).  It  is 
also,  as  has  been  observed,  a  general  principle  that  no 
citizen  or  subject  can  be  admitted  to  claim  in  a  Prize  Court 
w^here  the  transaction  in  which  he  is  engaged  is  in  violation 
of  the  municipal  laws  of  his  own  country  (c).  Nor  can  a 
person  be  admitted  to  claim  where  the  trade,  in  the  carry- 
ing on  of  which  he  is  taken,  is  forbidden  by  the  law  of 
nature,  and  by  the  municipal  laws  of  his  own  country,  and 
that  where  the  court  is  sitting  (d). 

After  a  claim  is  once  put  in,  it  is  not  amendable  of  course ; 
but  if  an  amendment  is  wanted  to  correct  the  generality  of 
the  original  claim,  it  will  not  be  allowed,  unless  a  proper 
case  is  made  out,  and  sufficient  reasons  given  for  the  omis- 
sion in  the  first  instance  (e). 

CCCCLXYIII.  At  the  return  day  of  the  process,  if  no 
claim  be  at  that  time  or  previously  interposed,  and  upon 
proclamation  made  no  person  appear  to  claim,  the  default  is 
entered  on  the  record ;  and  the  Court  will  then  proceed  to 
examine  the  evidence,  and  if  proof  of  enemy's  property 
clearly  appear,  it  will  immediately  decree  condemnation ;  if 
the  case  appear  doubtful,  it  will  postpone  a  decision.  It  is  not 
now  usual  to  condemn  the  goods  for  want  of  a  claim,  until 
a  year  and  a  day  (/)  have  elapsed  from  the  time  of  the 


(a)  The  Anna  Catharina,  5  C.  Boh.  Adm.  Rep.  p.  15. 
(6)  La  Flora,  6  ih.  p.  1. 

(c)  The  Wals'mgham  Packet,  2  ib.  p.  77. 
The  Etrusco,  4  ih.  p.  262,  n. 

The  Cornells  <h  Maria,  5  ib.  p.  23. 
The  Abby,  ib.  p.  251. 
The  Recovery,  6  ib.  p.  341. 

(d)  The  Amedie,  Edinburgh  Review,  vol.  xvi.  No.  21.  p.  426. 

(e)  The  Graaf  Bernstorff,  3  G.  Rob.  Adm.  Rep.  p.  109. 
And  see  the  Sally,  ib.  p.  179. 

(/)  This  term  was  limited  by  the  Prize  Act  of  the  Russian  war,  17 
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return  of  the  monition,  except  in  cases  where  there  is  a  strong 
presumption  and  reasonable  proof  that  the  property  actually 
belongs  to  an  enemy  {g).  And  if  no  claim  be  interposed 
within  that  period,  the  property  is  condemned  of  course,  and 
the  question  of  former  ownership  is  precluded  for  ever,  the 
owner  being  deemed  in  law  to  have  abandoned  it  (/i). 

CCCCLXIX.  C.  The  Pleadings  are  of  a  simple  cha- 
racter, formed  upon  the  rules  and  practice  of  the  Roman 
Law  (z).  And  so  with  respect  to  (D.)  the  modes  of  Proof 
and  the  reception  of  Evidence,  it  is  the  duty  of  the  Interna- 
tional Tribunal  of  Prize  not  to  allow  parties  to  be  defeated  by 
any  technical  rules  respecting  the  admissibility  of  evidence 
which  may  prevail  in  the  country  in  which  it  happens  to  be 
locally  situate.  Lord  Stowell  (/i),  it  will  be  found,  refers 
to  the  Roman  Law,  and  to  the  commentators  thereon, 
as    great    authorities   in   this   matter,  and  on   the   general 


Vict.  c.  18,  s.  37,  to  three  months,  unadvisedly,  as  it  seems  to  me.  See 
the  As'pasla,  11  Moore  P.  C.  Rep.  89,  and  the  Achilles,  11  Moore  P.  C. 
Pep.  86,  before  the  J.  C.  of  tlie  Privy  Council,  July,  1856  ;  term 
extended  in  both  cases. 

"/Si  par  la  deposition  de  V equipage  et  la  visite  du  vaisseau  et  des 
marcliandises,  on  ne  pent  deconvrir  sur  qui  la  prise  aura  ete  faite,  le 
tout  sera  inventorie  apprecie  et  mis  sous  honne  et  sure  garde,  pour  etre 
restitue  a  quHl  appartiendra,  sHl  est  reclame  dans  Van  et  jour ;  sinon, 
partage,  comme  epave  de  mer,  egalement  entre  nous,  I'amiral,  et  les 
armateurs." — Ordonnance  de  la  Marine  de  1681,  lib.  iii.  tit.  ix.  art.  xxvi. 

(g)  The  Staadt  Emhden,  1  C.  Poh.  Adm.  Rep.  pp.  26,  29. 

And  see  the  Henrich  (&  Maria,  4  ih.  p.  43. 

Coll.  Mar.  p.  88,  n. 

As  to  delivery  on  bail  to  claimant,  see  27  &  28  Vict.  c.  25,  s.  24. 
Vide  ante,  §  ccccxl.  a. 

(h)  The  Staadt  Emhden,  1  ih.  pp.  26,  29. 

The  Henrick  d-  Maria,  4  ih.  pp.  43,  44. 

The  Harrison,  1  Wheatoii's  {Amer.)  Pep.  p.  298. 

Pohinson^s  Coll.  Mar.  p.  98,  ql 

The  Avery,  2  Galliso7i's  (Amer.)  Pep.  p.  308. 

Ordonn.  de  la  Marine,  t.  ix.  art.  26. 

(i)  Vide  ante,  §  ccccxl.  A.  ss.  17,  18,  19,  20,  21,  27  &  28  Vict.  c.  25. 

Qi)  The  Maria,  1  C.  Poh.  Adm.  Pep.  p.  303. 

The  Tivee  Gehroeders,  3  ih.  pp.  338,  348,  349. 
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rules,  which  in  all  civilized  States  regulate  the  question  of 
testimony. 

CCCCLXX.  In  Prize  causes,  it  is  not  usual  to  file  any 
special  allegation  of  the  peculiar  circumstances  on  which  the 
captors  found  their  title  to  condemnation.  The  lihel  is,  and 
always  ought  be,  the  mere  general  allegation  of  Prize, 
such  as  is  used  in  undoubted  cases  of  hostile  property.  The 
act  of  bringing  the  vessel  in,  and  proceeding  against  her, 
alleges  her  generally  to  be  a  subject  of  Prize  rights ;  and 
the  captors  are  not  called  upon  to  state,  at  the  commence- 
ment of  the  suit,  the  particular  grounds  on  which  they  con- 
tend she  is  so.  They  have  a  right  to  institute  the  inquiry, 
and  take  the  chance  of  the  benefit  of  any  fact  that  may  be 
produced  in  the  course  of  that  inquiry  (Z).  This  is  an  ad- 
vantage on  the  side  of  the  captors  ;  but  it  is  controlled  by 
their  liability  to  costs  and  damages  if  the  inquiry  produce 
nothing ;  and,  to  say  the  very  least,  is  fully  balanced  by 
the  advantage  given  to  the  claimant  in  this  species  of  pro- 
ceeding, that  no  evidence  shall  be  admitted  against  him  but 
such  as  proceeds  from  himself,  from  his  own  documents,  and 
from  his  own  witnesses ;  the  captors  not  being  permitted, 
except  in  cases  marked  by  peculiar  circumstances,  to  furnish 
any  evidence  whatever  (rn). 

CCCCLXXI.  \l])on  filing  the  lihel,  the  usual  practice  is 
immediately  to  issue  a  Monition,  citing  all  persons  who  are 
interested  to  appear  at  a  given  day  and  show  cause  why  the 
property  should  not  be  condemned  as  Prize ;  and  this  pro- 
cess, in  the  Courts  of  the  North  American  United  States, 
usually  includes  a  warrant  to  take  possession  of  the  property. 
But  where  the  Prize  has  been  first  seized  in  port,  a  Monition 
issues,  in  the  first  instance,  to  bring  in  the  papers,  if  they 
are  in  the  possession  of  a  subject  or  citizen  {;a).     The  usual 


(J)  The  Adeline,  9  Oranclih  (Amer.)  Rep.  p.  244. 
The  Forhina,  1  Bodsori's  Adm.  Bep.  p.  81. 
(rn)  The  Fortima,  ih.  p.  81. 

Jtioh.  Adm.  Eej).  p.  303. 


712  INTERNATIONAL    LAW. 

Monition  is  directed  to  the  Marshal,  and  in  England  is  served 
by  posting  up  a  copy  at  the  Royal  Exchange  in  the  City  of 
London.  In  former  times,  fourteen  days  were  allowed 
between  the  service  of  the  Monition  and  the  day  of  hearing 
the  cause  :  but  in  most  of  the  later  Prize  Acts  in  England 
and  in  the  present  one,  twenty  days  are  allowed  after  the 
execution  of  the  Monition  (o).  In  the  North  American 
United  States,  the  return  day  of  the  Monition  depends  upon 
the  discretion  of  the  district  judge  ;  but  it  is  usually  twenty 
days  at  least  after  the  issuing  of  the  process ;  and  it  is 
served  usually  by  posting  up  a  copy  on  the  mast  of  the 
Prize  vessel,  and  at  such  other  public  places  as  the  Judge 
may  direct;  and  also  by  publication  in  the  newspapers 
printed  in  or  near  the  principal  place  or  port  of  the  district 
into  which  the  Prize  is  brought.  This  proceeding,  by 
monition  and  service  by  public  notice,  is  founded  upon  the 
Roman  Law,  by  which,  when  it  became  impracticable  to 
serve  the  party  with  a  personal  citation,  recourse  was  had  to 
this  method,  which  is  called  a  citation  per  edictum  (p), 

CCCCLXXII.  As  soon  as  a  vessel  or  other  thing 
captiu'cd  as  prize  arrives  in  our  ports,  notice  should  be  given 
thereof  by  the  captors  to  the  proper  officer,  whether  to  the 
Judge  or  to  the  Commissioners  appointed  by  him  (q),  that  the 
examinations  of  the  captured  crew,  who  are  brought  in,  may 
be  regularly  taken  in  w^riting,  upon  oath,  in  answer  to  the 
standing  interrogatories. 


(o)  Bobinson''s  Coll.  Mar.  p.  89,  n. 

MarrioWs  Formulary,  p.  187. 

(i?)  Dig.  lib.  5,  tit.  1,  s.  68. 

Robinson's  Coll.  Mar.  p.  88,  n. 

(q)  Judge  Story  observes  that  "the  standing  interrogatories  used  in 
the  English  High  Courts  of  Admiralty  (1  Rob.  p.  381)  have  been 
drawn  up  with  great  care,  precision,  and  accuracy,  and  are  an 
excellent  model  for  other  Courts.  They  were  generally  adopted 
during  the  late  war  by  the  District  Judges  in  the  principal  States,  with 
a  few  additions,  and  scarcely  any  variations." — FraWs  Stonj  on  Frlze 
fourU,  p.  15. 
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It  is  also  the  duty  of  the  Prize  Master  to  deliver  up  to 
the  Commissioner  all  the  papers  and  documents  found  on 
board,  and,  at  the  same  time,  to  make  an  affidavit  that  they 
are  delivered  up  as  taken,  without  fraud,  addition,  subduc- 
tion,  or  embezzlement  (r). 

In  general,  the  master  and  principal  officers,  and  some  of 
the  crew  of  the  captured  vessel,  should  be  brought  in  for 
examination  (s).  This  is  a  settled  rule  of  the  Prize  Courts, 
and  was,  during  the  war  of  the  beginning  of  the  century,  en- 
forced by  the  express  instructions  of  the  American  President. 
The  examination  must  be  confined  to  persons  on  board  at 
the  time  of  the  capture,  unless  the  special  permission  of  the 
Court  is  obtained  for  the  examination  of  others  (t). 

(r )  ' '  Aussitot  que  la  prise  aura  ete  amenee  en  quelques  rades  on  ports 
de  notre  royaume,  le  capitaine  qui  Vaura  faite,  sHl  y  est  en  personne,  si 
non  celui  qu''il  en  aura  charge,  sera  tenu  de  faire  son  rapport  aux  ojfficiers 
de  VAmiraute;  de  leur  representer  et  mettre  entre  les  m.ains  lespapiers  et 
prisonniers ;  et  de  leur  declarer  le  jour  et  I'heure  que  le  vaisseau  aura 
ete  pris  ;  en  quel  lieu  ou  a  quelle  hauteur  ;  si  le  capitaine  a  fait  refus 
d'amener  les  voiles,  ou  de  faire  voir  sa  commission  ou  son  conge,  s'il  a 
attaque  ou  s'il  s'est  defendu  ;  quel  pavilion  il  portait,  et  les  autres 
circonstances  de  la  prise  et  de  son  voyage," — Ordonnance  de  la  Marine, 
1681,  lib.  iii.  tit.  ix.  art.  xxi. 

Declaration  du  24  Juin,  1778,  art.  42. 

See  also  the  Swedish  Ordinance  of  1715,  art.  6. 

Collectanea  Mariti^na,  p.  168. 

(s)  As  to  ships  of  war,  vide  ante,^  ccccxl.  a.  §  22  of  27  &  28  Vict.  c.  25. 

(t)  6  0.  Boh.  Adm.  Bep.  p.  185. 

The  Miza  and  Katy.     The  Henrich  and  Maria.     4  ih.  pp.  43,  57. 

Thus  in  a  treaty  of  amity  and  commerce  between  Charles  Vlll. 
King  of  France,  and  Henry  VII.  of  England,  concluded  at  Boulogne, 
the  15th  of  May,  1497,  which  may  be  considered  as  evidence  of 
the  Prize  Practice  of  Europe  at  that  period,  is  contained  the  following 
article  :  "  Simili  quoque  juramento  solemniter  pra^stando  promittent, 
quod  de  qualibet  prteda,  captivia,  manubiis,  sive  spoliis,  adducent  duos 
aut  tres  viros  in  captd  navi  prsecipuum  locum  ohtiiientes,  ut  magistrttm, 
suh-magistrum,  patronurn,  aut  hujusmodi  conditionis,  quos  Admiraldo, 
Vice-admiraldo,  aut  eorum  ojfficiariis  exhibehunt,  ut  per  eosdem,  aut 
eorum  alterum,  dehite  examinetur  ubi,  super  quibus  et  qualiter  navis  site 
bona  capta  sint,  nee  facient  aut  j&eri  permittent  aliquas  pr?edarum, 
spoliorum,  mercium,  aut  bonorum  per  eos  capiendorum  divisiones, 
parti tiones,  traditiones,  permutationes,  alienationesve,  priusquam  se 
viros   captos,    bona    et    merces,    integre    Pominis   Admiraldo,    Vice- 
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In  order  to  guard  as  much  as  possible  against  frauds  and 
misstatements  from  after  contrivances,  the  examination  should 
take  place  as  soon  as  possible  after  the  arrival  of  the  vessel, 
and  the  witnesses  are  not  allowed  to  have  communication 
with,  or  to  be  instructed  by,  counsel.  The  captors  should  also 
introduce  all  their  witnesses  in  succession ;  for  if  the  Com- 
missioners have  taken  the  depositions  of  some  of  the  crew, 
and  transmitted  them  to  the  Judge,  they  will  not  be  at 
liberty,  without  a  special  order,  to  examine  others  who  are 
afterwards  brought  by  the  captors  before  them  (u).  On  the 
other  hand,  an  equal  strictness  is  holden  over  the  conduct  of 
the  claimants.  If  they  keep  back  any  one  of  the  captured 
crew  for  two  or  three  days  after  the  vessel  comes  into  port, 
and  then  offer  him,  together  with  papers  in  his  possession, 


admiraldo,  aut  eorum  vices  gerentibus  repra3sentaverint  ;  qui  de  illis 
disponi,  si  sequum  putabunt,  permittent,  alias  nihil  hujusmodi  per- 
missuri." — Coll.  Mar.  p.  95. 

"  De  toutes  les  prises  qui  se  feront  en  mer,  soit  par  nos  subjects,  ou 
autres  tenans  nostre  party,  et  tant  soubs  ombre  et  coleur  de  la  guerre 
q'autrement,  les  prisonniers,  ou  pour  le  moins  deux  ou  trois  des  plus  ap- 
parentes  dHceuse,  seront  amenez  a  terre,  devers  nostre  dit  Admiral,  ou  son 
Visadmiral,  ou  Lieutenant,  pour  au  plustost  que  f  aire  se  pourra  estre  par 
luiexaminez  et  ouys,  avant  qu'aucune  chose  des  dits  prises  soit  descendue, 
a  fin  de  savoir  lepays  de  Id  ou  ils  seront,  a  qui  appartiennent  les  7iavires  et 
blens  dHceux,  pour  si  la  prise  se  trouve  avoir  este  bien  faite,  telle  la 
declarer,  si  non,  et  on  il  se  trouveroit  mal  faite,  la  restituer  a  qui  elle 
appartiendra,"  &c. — Ordonnance  de  1584,  art.  33. 

Ord.  de  1400,  art.  4. 

Ord.  de  1543,  art.  20. 

Declaration  du  premier  Fevrier,  1650,  art.  9. 

*'  Les  officiers  de  VAmiraute  entendront  sur  le  fait  de  la  prise,  le  mattre 
ou  commandant  du  vaisseau  pris,  meme  quelques  officiers  et  matelots  du 
vaisseau  preneur,  s'il  est  besoin." — Ordonnance  de  la  Marine,  1G81,  tit. 
ix.  art.  24. 

"Si  le  vaisseau  est  amene  sans  prisonniers,  charte-parties  ni  con- 
naisemens,  les  officiers,  soldats  et  equipages  de  celui  qui  I'aura  pris, 
seront  sej)arement  examines  sur  les  circonstances  de  la  prise,  et  i^our- 
quoi  le  navire  a  ete  amene  sans  prisonniers,  et  seront,  le  vaisseau  et  les 
niarchandises,  visites  par  experts,  pour  connoitre,  s'il  se  jieut,  sur  qui 
la  prise  aura  ete  faite." — 16.  art.  25. 

('()  The  l^pccnlation,  2  C.  Iwh.  Adui.  Bcp.  p.  243.     . 
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tlie  Commissioners  will  be  justified  in  not  examining  him  (i»). 
The  ship's  papers  and  other  documents  found  on  board, 
which  are  not  delivered  up  to  the  Commissioners,  before,  or 
at  the  time  of  the  examinations,  will  not  be  admitted  as 
evidence  (y). 

When  the  deposition  is  taken,  each  sheet  is  afterwards 
read  over  to  the  witness,  and  separately  signed  by  him  (z). 
And  the  Commissioners  should  be  careful  that  the  various 
answers  are  taken  fully  and  perfectly,  so  as  to  meet  the 
stress  of  every  question,  and  should  not  suffer  the  witness 
to  evade  a  sifting  inquiry  by  vague  and  obscure  statements. 
If  the  witness  refuse  to  answer  at  all,  or  to  answer  fully, 
the  Commissioners  are  to  certify  the  fact  to  the  Court ;  and, 
in  addition  to  the  other  penal  consequences  to  the  owners  of 
the  ship  and  cargo  from  a  suppression  of  evidence,  he  will 
be  liable  to  close  imprisonment  for  the  contempt.  The 
witnesses  should  be  examined  separately  and  not  in  presence 
of  each  other,  so  as  to  prevent  any  fraudulent  concert  be- 
tween them. 

As  soon  as  the  examinations  are  completed,  they  are  to 
be  sealed  up  and  directed  to  the  proper  Court  of  Prize,  to- 
gether with  all  the  ship's  papers,  which  have  not  been 
already  lodged  by  the  captors  in  the  registry  of  the  Court. 

CCCCLXXIII.  It  is  upon  the  ship's  papers  and  depo- 
sitions thus  taken  and  transmitted,  that  the  cause  is,  in  the 
first  instance,  to  be  heard  and  tried  (a).      This    is   not  a 

(x)  1  C.  Boh.  Adm.  Rep.  p.  331  ;  and  see  the  William  cO  Mary,  4  ih. 
p.  381. 

(y)  The  Anna,  1  C.  Bob.  Adm.  Bep.  p.  331  ;  and  see  the  William  and 
Mary,  4  i6.  p.  381. 

(z)  The  AiJollo,  5  ih.  p.  286. 

(a)  The  Vigilantia,  1  ih.  p.  1. 

"II  est  ordonne,  &c.,  que  pleine  et  entierefoi  seraajoutee  aux  deposi- 
tions des  capitaines,  matelots,  et  officiers  des  vaisseaux  pris,  s'il  n'y  a 
centre  eux  aucun  reproche  valable  propose  par  les  reclamateiirs,  ou 
quelque  preuve  de  subornation  et  de  seduction." — Beglcment  du  26 
Octohre,  1692. 

"  Veut  que  dans  aucun  cas,  les  pieces  qui  pourraient  etre  rapportees, 
apres  la  prise  des  batiuicns,  puissent  faire  aucune  foi,  ni  etre  d'aucune 
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mere  matter  of  practice  or  form ;  it  is  of  the  very  essence  of 
the  administration  of  Prize  Law ;  and  it  is  a  great  mistake 
to  admit  the  Common  Law  notions,  in  respect  to  evidence, 
to  prevail  in  proceedings  which  have  no  analogy  to  those  at 
Common  Law  (b). 

CCCCLXXiy.  The  onus  probandi  generally  rests  upon 
the  claimants  (c)  ;  and  by  the  Law  of  Prize,  the  evidence 
to  acquit  or  condemn  must,  in  the  first  instance,  come  from 
the  papers  and  crew  of  the  captured  vessel.  The  captors 
are  not,  unless  in  peculiar  circumstances,  entitled  to  adduce 
any  extrinsic  testimony.  It  is  of  the  last  importance  to 
preserve  the  most  rigid  exactness  as  to  the  admission  of 
evidence :  since  temptations  would  otherwise  be  holden  out 
to  the  captured  crew,  to  defeat  the  just  rights  of  the  cap- 
tors by  subsequent  contrivances,  explanations,  and  frauds. 
There  can  be  no  honest  reason  why  the  whole  truth  should 
not  be  told  by  the  captured  persons,  at  the  first  exami- 
nation ;  and  if  they  then  prevaricate,  or  suppress  important 
facts,  it  must  be  from  motives  which  would  materially  impair 
the  credibility  of  their  subsequent  statements. 

CCCCLXXY.  Although,  as  has  been  said,  the  ship's 
papers  found  on  board  are  proper  evidence,  yet  they  are 
so  only  when  properly  verified ;  for  papers  by  themselves 
prove  nothing,  and  are  a  mere  dead  letter,  if  they  are  not 

utilite,  tant  aux  proprietaires  desdits  batimens  qn'a  ceux  des  mar- 
chandises  qui  pourraient  avoir  ete  chargees.  Voulant  qu^en  toutes  occa- 
sions Von  nait  egard  qu^aux  seules pieces  trouvees  abord.''^ — Reglement  du 
26  Juillet,  1778. 

See  also  the  Sivedish  Ordinance  of  1715,  art.  vii.  Coll.  Mar.  p.  169. 

(h)  Judge  Story  observes,  that  "  in  some  few  of  the  District  Courts, 
it  was  not  unusual,  during  the  late  war,  to  allow  the  witnesses  to  be 
examined,  orally,  at  the  bar  of  the  Court,  long  after  their  preparatory 
examinations  had  been  taken,  and  full  oiDportunities  had  been  given  to 
enable  the  parties  to  shape  any  new  defence,  or  explain  away  any 
asserted  facts.  This  was,  unquestionably,  a  great  irregularity,  and,  in 
many  instances,  must  have  been  attended  with  great  public  mischiefs." 

(c)  The  Rosalie  and  Betty,  2  C.  Rob.  Adm.  Rep.  p.  343. 

See  s.  21  of  27  &  28  Vict.  c.  25,  «w/e  §  ccccxl.  a. 

The  Countess  of  Lauder  dale,  4.  ('.  Rob.' Adm.  Rrp.  p.  283. 
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supported  by  the  oaths  of  persons  in  a  situation  to  give  them 
validity  (d).     And  even  upon  the  original  hearing,  papers 
found  on  board  another  captured  ship  may  be  invoked  into 
the  cause,  and  used  by  the  captors.     But  if  the  papers  are 
taken  from  a  vessel  not  so  captured  and  carried  in,  they  can 
only  be  used  upon  an  order  for  farther  proof  (e).     But  the 
authenticity  of  papers    thus  invoked  must    be    verified  by 
affidavit  and  otherwise  to  the  satisfaction  of  the  Court  (/). 
So  also  the  depositions  of  the  claimant  in  a  former  case,  in 
which  he  was  owner  and  master,  were  permitted  to  be  invoked 
by  the  captors  to  prove  his  domicil  (^).     But  where  nothing 
appears  in  the  original  evidence,  which  lays  a  foundation  for 
prosecuting  the  inquiry  farther,  it  must  be  in  very  peculiar 
circumstances    indeed  that  the    Court  will   be   induced  to 
admit  extraneous  evidence  (h).     If  the  instructions  found 
on  board  of  a  Prize  are  transmitted  from  the  department  of 
State  for  Foreign  Affairs  to  the  Prize  Court,  they  are  con- 
sidered as  sufficiently  authenticated,  as  having  been  found 
on  board,  without  farther  proof  to  that  effect  (z).     A  person 
skilled  in  nautical  affairs  may  be  called  to  examine  the  log- 
book of  the  captured  ship,  and  to  give  his  opinion  as  to  the 
verity  of  the  statement  in  respect  to  destination,  &c.,  from 
the  courses,  winds,  &c.  (k). 

The  examinations  of  the  Prize  Crew  are,  as  a  general 
rule,  to  be  taken  in  the  manner  which  has  been  already 
alluded  to ;  but  if  the  Prize  be  carried  into  a  foreign  port 

(d)  The  Juno,  2  0.  Bob.  Adm.  Rep.  pp.  120,  122. 

"  II  y  a  plus,  et  parce  que  les  pieces  en  forme  trouvees  abord  peuvent 
encore  avoir  ^te  concertees  en  fraude,  il  a  ete  ordonne  par  arret  de 
conseil  du  26  Octobre,  1692,  que  les  depositions  contraires  des  gens 
de  I'equipage  pris  prevaudroit  a  ces  pieces." — Valin  sur  VOrdonnance^ 
liv.  iii.  tit.  ix.  Des  Prises,  art.  vi. 

(e)  The  Borneo,  6  C.  Boh.  Adm.  Bep.  p.  351. 
The  Maria,  1  ib.  p.  340. 

(/)  The  Borneo,  6  ib.  p.  351. 
(g)  The  Vriendschap,  4  ib.  p.  166. 
(/i)  The  Sarah,  3  ib.  p.  330. 
(i)  The  Maria,  1  ib.  p.  840. 
{k)  The  Edward,  4  ib.  p.  68. 
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where  there  is  no  commission,  their  affidavits  taken  in  such 
port  have  been  admitted  in  evidence  (/). 

CCCCLXXVI.  In  the  Prize  Court,  as  in  every  other 
judicial  tribunal,  there  are  certain  presumptions  which 
legally  affect  the  parties,  and  are  considered  as  of  general 
application.  Possession  is  presumptive  evidence  of  pro- 
perty (m).  If  there  be  a  total  defect  of  evidence  to  establish 
the  proprietary  interest,  it  is  presumed  to  belong  to  an 
enemy  (n).  So,  goods  found  in  an  enemy's  ship  are  pre- 
sumed to  belong  to  the  enemy,  unless  a  distinct  neutral 
character,  and  documentary  proof,  accompany  them.  Bes 
in  liostium  navihus  prcBsunnnitur  esse  hostium^  donee  con- 
trarium  prohetur  (o). 

And  in  cases  where  the  property  falls  within  the  general 
character  of  contraband,  if  the  claimant  will  avail  himself  of 
the  favourable  distinction  that  it  is  the  produce  of  his  own 
country,  the  oiius  of  establishing  that  fact  is  on  him  (p). 

Prima  facie,  a  merchant  is  taken  to  be  acting  for  himself, 
and  upon  his  own  account ;  but  if  a  person  is  not  a  merchant, 
that  may  give  a  qualified  character  to  his  acts  (q).  If  in 
the  ship's  papers  property  in  a  voyage  from  an  enemy's 
port  be  described  "for  neutral  account,"  this  is  such  a 
general  mode  as  points  to  no  designation  whatever:  and 
under  such  a  description  no  person  can  say  that  the  cargo 
belongs  to  him,  or  can  entitle  himself  to  the  possession  of  it 
as  his  property.  In  such  a  case  farther  proof  is  indispen- 
sable   (r).     Where  a  ship  has  been  captured  and   carried 


(0  The  Peacock,  4  G.  Boh.  Adm.  Rep.  p.  185. 

The  Arabella  &  Madeira,  29  GulUson's  (Amer.)  Bep.  p.  368. 

(m)  Miller  v.  The  Besolution,  2  Dallas's  {Amer.)  Bep.  p.  19. 

{n)  Sir  W.  Scott  and  Sir  J.  NicholVs  Letter  to  Mr.  Jay,  ante,  p.  6G6. 

The  Magnus,  1  G.  Boh.  Adm.  Bep.  p.  31. 

(o)  Loccenius,  1.  ii.  c.  iv.  n.  11. 

Grotius,  De  Jur.  Bel.  et  Pac.  1.  iii.  c.  vi.  s.  6. 

See  Bynk.  Q.  J.  Pub.  1.  i.  c.  xiii. 

(p)  The  Twee  Juffrouwen,  4  G.  Boh.  Adm.  Bep.  p.  242. 

{(j)  The  Jonge  Pieter,  4  ih.  p.  79. 

(r)  Ibid. 


\ 
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into  an  enemy's  port,  and  is  afterwards  found  in  possession 
of  a  neutral,  the  presumption  is,  that  there  has  been  a 
regular  condemnation,  and  the  proof  of  the  contrary  rests 
on  the  party  claiming  the  property  against  the  neutral 
possessor  (s).  Where  a  Treaty  expressly  provides  for  the 
removal  of  persons  who  happen  to  be  settled  in  a  ceded 
port,  the  burden  of  proof  rests  on  the  other  party,  to  show 
that  they  did  not  intend  to  remove  :  for  the  presumption  is 
already  to  be  taken  in  their  favour  (t).  Where  the  master 
of  a  captured  ship  is  not  fairly  discredited,  his  testimony  as 
to  destination  is  generally  conclusive  on  that  point  (ii).  So 
his  testimony  of  the  ill-treatment  of  his  crew,  if  uncontra- 
dicted (a?).  Where  the  voyage  is  from  the  port  of  one 
enemy  to  the  port  of  another  enemy,  and  farther  proof  is 
required,  the  double  correspondence  of  the  shipper  and  con- 
signee should  be  produced,  for  there  is  a  double  interest 
to  be  rebutted  ;  but  if  the  voyage  be  to  a  neutral  port, 
the  correspondence  with  the  shipper  is  all  that  is  usually 
required  (?/). 

CCCCLXXVIL  E.  We  have  now  to  consider  the 
question  as  to  farther  proof, 

a.   To  Claimants. 

/3.   To  Captors. 

CCCCLXXVIII.  Though  it  be  a  cardinal  rule  that  the 
question  of  the  legality  of  the  capture  is  to  be  decided,  in 
the  first  instance,  upon  the  ship's  papers,  and  upon  the 
depositions  of  the  crew  who  are  examined,  it  may  happen 
upon  the  hearing  of  the  case  with  respect  to  the  facts  so  put 
in  evidence  that  it  becomes  necessary  for  the  ends  of  justice 
ihsit  farther  proof  should  be  admitted.  By  §  21  of  27  & 
28  Vict.  c.  25,  it  is  provided  that  "  where,  on  production  of 


(s)  The  Countess  of  Lauderdale,  4  0.  Rub.  Adm.  Rep.  p.  283. 

(t)  The  Dia7ia,  5  ib.  p.  60. 

(u)  The  Carolina,  3  ih.  p.  75. 

The  Convenientia,  4  ib.  p.  200. 

(x)  The  Die  Fire  Darner,  5  ib.  p.  357. 

(y)  The  Vreede,  5  lb.  p.  231. 
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"  the  preparatory  examinations  and  ship  papers,  it  appears  to 
"  the  Court  doubtful  whether  the  captured  ship  is  good  prize 
''or  not,  the  Court  may  direct  further  proof  to  be  adduced, 
"  either  by  affidavit  or  by  examination  of  witnesses,  with 
"  or  wdthout  pleadings,  or  by  production  of  further  docu- 
"ments,  and  on  such  further  proof  being  adduced  the 
^'  Court  shall  with  all  convenient  speed  proceed  to  adjudica- 
"  tion." 

It  is  observed  by  Mr.  Justice  Story,  that  in  the  Supreme 
Courts  of  the  North  American  United  States,  during  the 
whole  of  the  last  foreign  maritime  war  in  which  that  country 
was  engaged,  no  farther  proof  was  ever  admitted  until  the 
cause  had  been  first  heard  upon  the  original  evidence  ;  al- 
though various  applications  were  made  to  procure  a  relaxa- 
tion of  the  rule  (z). 

CCCCLXXIX.  Where  farther  proof  is  admissible,  it 
may,  in  the  discretion  of  the  Court,  be  by  affidavits  and 
other  papers  introduced  without  any  formal  allegations,  or 
by  way  of  plea  and  proof  where  formal  allegations  are  made 
by  each  party  in  the  nature  of  special  pleadings;  and  it 
may  be  opened  to  the  claimants  only^  or  to  the  captors  as 
icell  as  claimants.  But  upon  a  simple  order  for  farther 
proof,  the  captors  are  not  entitled  to  adduce  any  new  evi- 
dence, unless  by  the  special  direction  of  the  Court ;  but  upon 
plea  and  proof,  both  parties  are  at  liberty  to  introduce  new 
evidence  to  support  their  respective  allegations  and  the 
points  in  issue  («).  During  the  late  war  with  Russia  the 
question  of  the  admissibility  of  the  captors  to  farther  proof 
underwent  much  discussion  in  the  English  Prize  Court. 
The  severe  construction  of  the  rule  as  to  what  is  probable 
cause  of  seizure,  pressed  against  the  captors  by  the  Appellate 
Court  in  the  case  of  the  Ostsee^  was  urged  as  a  reason  for 
admitting  the  captors  more  frequently  than  Lord  Stowell 
had  been  inclined  to  do,  to  the  liberty  of  farther    proof. 


(z)  Story  on  Prize  Courts  (by  Pratt),  pp.  18,  19. 
(a)  The  Adriana,  1  C.  Boh.  Adm.  Rep.  p.  313. 
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Nevertheless,  the  Judge  of  the  Prize  Court  was  of  opinion 
that  the  general  rule  must  be  adhered  to  of  refusing  the 
captors  the  liberty  (di  farther  proof ;  and  that  the  concession 
of  it  must  be  a  matter  of  exception  to  that  rule  (h). 

The  Court  is  in  no  case  concluded  by  the  original  evidence, 
but  may  order  farther  proof  on  a  doubt  arising  from  any 
course  or  quarter  (c);  and  it  will  sometimes  direct  it  where 
suspicion  is  produced  by  extrinsic  evidence  (c?)  But  this  is 
rarely  done,  unless  tliere  be  something  in  the  original  evi- 
dence, which  lays  a  suggestion  for  prosecuting  the  inquiry 
farther  (e);  and  where  the  case  is  perfectly  clear,  and  not 
liable  to  any  just  suspicion,  the  disposition  of  the  Court 
leans  strongly  against  the  introduction  of  extraneous  matter, 
and  against  permitting  the  captors  to  enter  upon  farther 
inquiry  (/). 

The  most  ordinary  cases  of  farther  proof  are  where  the 
cause  appears  doubtful  upon  the  original  papers,  and  the 
answers  to  the  standing  interrogatories  ;  and  in  such  cases,  if 
the  parties  have  conducted  themselves  with  good  faith,  and. 
the  error  or  deficiency  may  be  referred  to  honest  ignorance 
or  mistake,  the  Court  will  indulge  them  with  time  to  supply 
the  defects,  by  the  introduction  of  new  evidence.  But 
farther  proof  is  in  no  case  a  matter  of  right,  and  rests  in 
the  sound  discretion  of  the  Court.  Farther  proof  lias  been 
considered  to  be  in  all  cases  necessary,  where  the  master 
does  not  swear  to,  or  give  account  of,  the  property  (^) ; 
where  the  shipment,  though  stated  to  be  on  neutral  account, 
is  not  stated  to  be  on  account  of  any  particular  person  (Ji)  ; 


{h)  The  Ostsee  (1858),  9  Moore,  P.  C.  Rep.  150. 
(c)  The  Borneo,  6  G.  Bob.  Adm.  Bep.  p.  351. 
{(l)  Ibid. 

(c)  The  Sarah,  3  ib.  p.  330. 
(/)  The  Borneo,  6  ib.  p.  351. 
(g)  The  Eenrom,  2  ib.  p.  1. 
The  Juno,  2  ib.  p.  121. 
The  Convenientia,  4:  ib.  p.  201. 
Qi)  The  Jonge  Pieter,  4  ib.  p.  79. 
VOL.    III.  3  A 
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where  the  ship  has  been  purchased  in  the  enemy's  country  (i)  ; 
where  there  has  been  any  loss  or  suppression  of  material 
papers  (A) ;  and,  indeed,  in  all  cases,  where  the  defects  of  the 
papers,  the  conduct  of  the  parties,  the  nature  of  the  voyage, 
or  the  original  evidence  in  general,  induces  any  doubt  of 
the  proprietary  interest,  the  legality  of  the  trade,  or  the 
integrity  of  the  transactions. 

CCCCLXXX.  But  it  is  not  in  every  case  where  far- 
ther proof  is  necessary,  that  the  parties  will  be  permitted 
to  introduce  it  ;  for  the  privilege  may  be  forfeited  by  fraud 
or  gross  misconduct.  And  in  cases  where  farther  proof  is 
necessary,  if  it  is  not  allowed,  the  penal  consequences  are 
as  fatal  as  if  the  property  were  originally  hostile,  since  a 
condemnation  certainly  follows  the  denial  (/).  Farther 
proof  is  never  allowed  to  the  claimants  where  fraudulent 
papers  have  been  used  (m)  ;  where  there  has  been  a  spoliation 
of  papers  (n)  ;  where  there  has  been  a  fraudulent  covering 
or  suppression  of  an  enemy's  interest  (o) ;  where  there  is  a 


(0  The  Wchaart,  1  C.  EoK  Adm.  Rep,  p.  122. 

Qi)  The  PoUxj,  2  ib.  p.  36J. 

(0  The  IVelvacui,  1  ih.  i).  122. 

The  Juffrow  Anna,  ib.  p.  125. 

The  Graaf  Benistorff,  3  ib.  p.  109. 

The  Eenrom,  2  ib.  p.  1. 

(m)  The  Welvaart,  1  ib.  p.  122. 

The  Juffrow  Anna,  ib.  p.  125. 

The  Jufroic  Elbrecht,  ib.  p.  127. 

(u)  The  Eising  Sun,  2  ib.  p.  104. 

(o)  The  Graaf  Benistorff,  3  ib.  p.  109. 

^' Et  pour  ce  quHl  pourroit  advenir,  qu^aucuns  de  nos  dits  Alliez  et 
Confederez  voiidroyent  poiier  plus  grande  faveur  a  nos  dits  ennemis  et 
adv^rsaires  qiCa  nous  et  a  nos  dits  snbjets,  et  a  ceste  cause,  voudroyent 
dire  et  soustenir  contre  verite  que  les  navires  pris  en  mer  par  nos  dits 
snbjets  leur  appartiendroyent  ensemble  la  marchandise,  pour  enfrauder 
nos  dits  snbjets,  vo^dons  et  ordonnons,  qu'incontinent  apres  la  prise  et 
abordement  de  navire,  nos  dits  subjets  facent  diligence  du  recoiivrer  le 
cliarte  ];)artie,  et  autres  lettres  concernant  la  charge  du  navire  ;  et  in- 
continent a  leur  arrivement  a  terre,  les  mettre  par  devers  le  lieutenant 
de  nostre  dit  admiral,  a  fin  de  cognoistre  a  qui  le  navire  et  marchan- 
dises  appartiennent  ;  et  ou  ne  seroit  trouvee  charte  dedans  les  dits 
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false  destination  and  false  papers  (p)  ;  nor  in  general  where 
the  case  appears  incapable  of  fair  explanation  {q),  or  where 
there  has  been  gross  prevarication,  or  an  attempt  to  impose 
spurious  claims  upon  the  Court,  or  such  a  want  of  good 
faith  as  shows  that  the  parties  cannot  safely  be  trusted  with 
an  order  for  farther  proof. 

If,  upon  farther  proof  ordered,  no  proof  is  adduced,  or 
the  proof  be  defective,  or  the  parties  refuse  to  swear,  or 
swear  evasively,  it  is  deemed  conclusive  evidence  of  hostile 
interests,  or  of  such  misconduct  as  authorises  condemnation. 

And  it  is  a  general  rule  of  the  Prize  Court,  that  the 
onus  probandi  that  the  property  is  neutral  rests  upon  the 
claimant ;  and  if  he  fails  to  show  it,  condemnation  en- 
sues (r). 

CCCCLXXXI.  In  cases  where  farther  proof  is  ad- 
mitted on  behalf  of  the  captors,  it  has  been  considered  that 
they  may  introduce  papers  taken  on  board  of  another  ship, 
if  they  are  properly  verified  by  affidavit  (.<?).  And  they 
may  also  invoke  papers  from  another  Prize  Cause  {£).  It 
has  even  been  permitted  to  the  captors  to  invoke  the  deposi- 
tions of  the  claimant  given  in,  in  another  cause,  to  prove  his 
domicil  at  the  first  hearing,  and  without  an  order  for  farther 


navires,  ou  que  le  malstre  et  com/pagnons  Veussent  jettee  en  la  mer,  pour 
en  celer  la  verite,  voulons  que  les  dits  navires  ainsi  pris,  avec  les  dits  biens 
et  marchandises  estans  dedans,  soyent  declarez  de  honne  pyise." — Or- 
donnance  de  1584,  art.  70,  du  5  Septembre  1708,  du  21  Octobre  1744^ 
art.  6. 

(p)  The  Nancy,  3  C.  Bob.  Adm.  Rep.  p.  122. 

The  Mars,  6  ib.  p.  79. 

{({)  The  Vrow  Hermina,  1  G.  Bob.  Adm.  Bcp.  p.  163, 

(r)  The  Walsingham  Packet,  2  ib.  p.  77. 

The  Bosalie  and  Betty,  ib.  p.  343. 

The  Countess  of  Lauderdale,  4  ib.  p.  283. 

(s)  The  Borneo,  6  ib.  p.  351 . 

The  Ma.ria,  1  ib.  p.  340. 

(t)  The  Borneo,  6  ib.  p.  350. 

The  Sarah,  3  ib.  p.  330. 

The  Vrieiidschap,  4  ib.  p.  166. 

3  A  2 
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proof  (?<).  And  upon  an  order  for  farther  proof,  the  affi- 
davits of  the  captors,  as  to  facts  within  their  own  knowledge, 
are  admissible  evidence  (.r). 

CCCCLXXXII.  In  respect  to  the  persons  ivho  may  he 
xcitnesses  in  Prize  Causes,  it  is  very  clear,  that  an  alien 
enemy,  as  such,  is  not  in  general  disabled  to  be  a  witness  (y/)  ; 
and,  indeed,  in  ordinary  cases  tl.e  prize  crew,  whether 
national,  neutral,  or  hostile,  are  necessary  witnesses  in  the 
cause  (z).  And  upon  farther  proof  ordered,  the  attestations 
oF  the  claimant  and  his  clerks,  and  the  correspondence  be- 
tween him  and  his  agents,  are  admissible  evidence,  and 
proper  proofs  of  property  {a)  ;  and  upon  farther  proof,  the 
affidavits  of  the  captors,  even  without  a  release,  are  good 
evidence  of  facts  Avithin  their  own  knowledge  (6) ;  but 
except  in  peculiar  circumstances,  the  affidavits  of  captors 
are  not  received  in  our  Prize  Courts  (c). 

Where  farther  proof  is  ordered,  affidavits  taken  in  foreign 
countries,  before  notaries  public  whose  attestations  are  pro- 
perly verified,  are  in  general  proper  evidence.  But  in  the 
Supreme  Court  of  the  United  States,  it  is  by  a  rule  of  the 
Court  required,  that  all  such  evidence  shall  be  taken  under 
a  commission  from  the  Court  (r/).     It  is,  however,  a  general 


(^^)  The  Vriendschap,  4  C,  Boh.  Adm.  Bep.  p.  168. 

(x)  The  Maria,  lib.  ip.  340. 

The  Resolution,  6  i&.  p.  13. 

(y)  The  Falcon,  6  ih.  p.  194, 

(z)  The  Hemick  and  Maria,  4  C.  Boh.  Adm.  Bep.  p.  43. 

(a)  The  Adelaide,  3  ih.  p.  281. 

(b)  The  Maria,  1  ih.  p.  340. 
The  Besolution,  6  ih.  p.  13. 

The  Sally,  1  Galliwnh  (Amer.)  Bep.  p.  401. 

(c)  The  Henrick  and  Maria,  4  G.  Bob.  Adm.  Bep.  57.  note  (a). 
The  Grotlus,  9  Granch\^{Amer.)  Bep.  p.  368. 

The  Sally,  1  Gallison's  (Amer.)  Bep.  p.  401. 

The  Haabet,  6  G.  Boh.  Adm.  Bep.  p.  54. 

The  Glierktigheit,  6  ih.  p.  58,  note  (a). 

The  Gharlotte  Garoline,  1  Dodson^s  Adm,.  Bep.  pp.  192,  199. 

(d)  The  London  Packet,  2  Wherdon^s  (Amer.)  Bep.  p.  371. 
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rule  of  the  Prize  Court  not  to  issue  any  commission  to  be 
executed  in  the  enemy's  country  (e). 

CCCCLXXXIII.  The  questions  which  are  most  ordi- 
narily discussed  in  Prize  Courts  at  the  hearing  of  the  cause, 
respect  the  national  character  of  the  proj^erty  ;  and  this 
depends  ordinarily  upon  the  national  domicil  of  the  asserted 
proprietor,  or  upon  the  nature  of  the  title  which  he  asserts 
over  the  property ;  but  sometimes  upon  the  habits  and 
trade  of  the  ship,  upon  the  nature  of  the  voyage  or  of  the 
cargo,  or  upon  the  legal  or  illegal  conduct  of  the  parties 
themselves.  In  all  these  cases,  where  the  property  is  con- 
demned, it  is  by  fiction,  or  rather  by  intendment  of  law, 
deemed  the  property  of  enemies,  that  is,  of  persons  who  are 
so  to  be  considered  in  the  particular  transaction,  and  is  con- 
demned eo  7iomine{f), 

CCCCLXXXiy.  With  respect  to  the  Nationality  of 
Persons^  or  the  question,  who  are  to  be  considered  enemies 
or  not,the  general  principle  is,  that  every  person  is  to  be  con- 
sidered as  belonging  to  that  country  Avhere  he  has  his  domi- 
cil (^),  whatever  may  be  his  native  or  adopted  country  {h). 


(e)  The  Magnus,  1  G.  Roh.  Adm,.  Rep.  p.  31. 

The  Diana,  2  GalUson^s  (Amer.)  Rep.  p.  93. 

(/)  The  Elsehe,  5  C.  Roh.  Achn.  Rep.  p.  173. 

The  Nelly,  1  ib.  p.  219,  note  to  the  Hoop. 

For  American  cases,  see  : — 

The  Alexander,  8  Orancli's  {Amer.)  Rep.  p.  169. 

The  Julia,  ih.  p.  181. 

The  Thomas  Gibbons,  ib.  p.  421. 

The  St.  Lawrence,  1  Gallison^s  (Amer.)  Rep.  p.  532. 

The  Joseph,  ib.  p.  545. 

(g)  See  generally  on  this  subject  vol.  iv.  chai3ters  iv.-xiii.  on  domicil. 

(h)  The  Vigilantia,  1  G.  Rob.  Adm.  Rep.  p.  1. 

The  Endraught,  ib.  p.  19. 

The  Sarah  Ghristlna,  ib.  p.  237. 

The  Indian  Ghief,  3  ib.  p.  23. 

The  President,  5  ib.  p.  277. 

The  Neptunus,  Q  ib.  p.  403. 

For  American  cases,  see  : — 

The  Venus,  9  Granchh  (Amer.)  Rep.  p.  253. 

The  Frances,  Gillespie's  Glaim,  1  Gallisort's  (Amer,)  Rep.  p.  614. 
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And  the  masters  and  crews  of  ships  are  deemed  to  possess 
the  national  character  of  the  ships  to  which  they  belong, 
during  the  time  of  their  employment  (z) ;  and  even  if  a 
person  goes  into  a  belligerent  country  originally  for  temporary 
purposes,  he  will  not  preserve  his  neutral  character,  if  he  re- 
main there  several  years,  paying  taxes,  &c.  {k).  And  a 
neutral  consul,  resident  and  trading  in  a  belligerent  country, 
is,  as  to  his  mercantile  character,  deemed  a  belligerent  of 
that  country  (/)  ;  and  the  same  rule  applies  to  the  subject 
of  one  belligerent  country  resident  in  the  country  of  its 
enemy  and  carrying  on  trade  there  (m) ;  but  the  character 
acquired  by  mere  domicil  ceases  upon  removal  from  the 
country  (w).  The  native  character  easily  reverts,  and  it 
requires  fewer  circumstances  to  constitute  domicil  in  the 
case  of  a  native  than  to  impress  the  national  character  on 


The  Mary  and  Siisan,  Richardson's  Claivii,  1  fVheaton's  (Amer.) 
Bep.  p.  46. 

M^Connel  v.  Hector,  2  Bosanquet  cfc  Puller,  p.  113. 

Bynh.  Q.  J.  Pub.  ch.  iii.  Dn  Ponceauh  edition,  pp.  19,  25. 

"  On  n'aura  aucun  egard  aux  passe-ports  accordes  par  les  princes 
■neutres  ou  allies,  tant  aux  proprietaires  qu'aux  maitres  des  na vires 
sujets  des  etats  ennemis,  s'ils  n'ont  ete  naturalises,  et  n'ont  transfere 
leur  domicile  dans  les  etats  desdits  princes  avant  la  declaration  de  la 
presente  guerre.  Ne  pourront  pareillement  les  dits  proprietaires  et 
maitres  des  navires  ou  sujets  des  etats  ennemis,  qui  auront  obtenu  les 
dits  lettres  de  naturalite,  jouir  de  leur  effet  si,  depuis  qu'elles  ont  ete 
obtenues,  ils  sont  retournes  dans  les  etats  ennemis  pour  y  continuer 
leur  commerce." — Beglement  du  21  Octohre,  1744,  art.  11.  Deer.  36. 
Juillet,  1778,  art.  6. 

(i)  The  Endraught,  1  C.  Rob.  Adm.  Rep.  p.  23. 

The  Bernon,  ib.  p.  102. 

Vide  the  Embden,  ib.  p.  17. 

The  Frederick,  5  ib.  p.  8. 

The  Ann,  1  Dodson^s  Adm.  Rep.  p.  221. 

(k)  The  Harmony,  2  C.  Rob.  Adm.  Rep.  p.  322. 

The  Embden,  1  ib.  p.  17. 

(l)  The  Indian  Chief,  3  ib.  p.  22. 

The  Josephine,  4  ib.  p.  25. 

(m)  The  Citto,  3  ib.  p.  38. 

M''Connel  v.  Hector,  3  Bosanquet  d-  Puller,  p.  113. 

(n)  The  Indiayi  Chief,  3  C.  Rob.  Adm.  Rep.  p.  12. 
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one  who  is  originally  of  another  country  (o);  and  in  his 
favour,  a  party  is  deemed  to  have  changed  his  domicil,  and 
his  native  character  reverts,  as  soon  as  he  puts  himself 
in  itinere  to  return  to  his  native  country  animo  re~ 
vertendi{jp). 

In  general,  a  neutral  merchant,  trading  in  the  ordinary 
manner  with  a  belligerent  country,  does  not,  by  the  mere 
accident  of  his  having  a  stationed  agent  there,  contract  the 
character  of  the  enemy  {q).  But  it  is  otherwise,  if  he  be 
not  engaged  in  trade  upon  the  ordinary  footing  of  a  neutral 
merchant,  but  as  a  privileged  trader  of  the  enemy,  for  then 
it  is  in  effect  a  hostile  trade  (r).  So  if  the  agency  carry  on 
a  trade  from  the  hostile  country,  which  is  not  clearly  neu- 
tral (5),  and  if  a  person  be  a  partner  in  a  house  of  trade  in 
an  enemy's  country,  he  is,  as  to  the  concerns  and  trade  of 
that  house,  deemed  an  enemy  ;  and  his  share  is  liable  to 
confiscation  as  such,  notwithstanding  his  own  residence  is  in 
a  neutral  country,  for  the  domicil  of  the  house  is  considered 
in  this  respect  as  the  domicil  of  the  partners  {£).  But  if  he 
has  a  house  of  trade  in  a  neutral  country,  he  has  not  the 
benefit  of  the  same  principle ;  for  if  his  own  personal  resi- 
dence be  in  the  hostile  country,  his  share  in  the  property  of 


(o)  La  Virginie,  5  G.  Bob.  Adm.  JRep.  p.  98. 

(p)  The  Indian  Chief,  3  ib.  p.  12. 

The  St.  Lawrence,  1  Gallison's  (Amer.)  Rep.  p.  467. 

(q)  The  Anna  Catharlna,  4  C,  Rob.  Adm.  Rep.  p.  119. 

The  Rendsberg,  ib.  p.  139. 

(r)  The  Anna  Catharina,  4  C.  Rob.  Adm.  Rep.  p.  119. 

(s)  Ibid. 

(t)  The  Vigilantia,  1  ib.  pp.  1,  14,  19. 

The  Susa,  2  ib.  p.  255. 

The  Indiana,  3  ib.  p.  44.  note  (1). 

The  Portland.,  ibid. 

The  Vriendschap,  4  ib.  p.  166. 

The  Jo7ige  Klassina,  5  ib.  p.  297. 

The  Antonia  Johanna,  1  WJieatoii's  (Amer.)  Rep.  p.  159. 

The  St.  Joze  Indiana,  2  Gallison^s  (Amer.)  Rep.  p.  268. 
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the  neutral  house  is  liable  to  condemnation  {«).  However, 
where  a  neutral  is  engaged  in  peace,  in  a  house  of  trade  in 
the  enemy's  country,  his  property,  so  engaged  in  the  house, 
is  not,  at  the  commencement  of  war,  confiscated  ;  but  if  he 
continues  in  the  house  after  the  knowledge  of  the  war,  it  is 
liable,  as  above  stated,  to  confiscation  {x).  It  is  a  settled 
principle,  that  traffic  alone,  independent  of  residence,  will, 
in  some  cases,  confer  a  hostile  character  on  the  individual(y)  ; 
and  if  a  neutral  be  engaged  in  the  enemy's  navigation,  it 
not  only  affects  the  peculiar  vessel  in  which  he  is  employed, 
but  all  other  vessels  belonging  to  him  that  have  no  distinct 
national  character  impressed  upon  them  {z). 

In  the  case  of  the  Cargo  ex  Gerasimo,  appealed  to  the 
Privy  Council,  two  points  were  specially  considered :  (1,) 
the  national  character  of  the  trader;  (2,)  what  kind  of  pos- 
session of  a  territory  by  a  hostile  force  clothes  that  territory 
with  a  hostile  character. 

Their  Lordships  said  as  follows  : — 

'^  This  is  an  appeal  from  a  decree  of  the  High  Court  of 
*' Admiralty,  dated  8th  August,  1856,  condemning  the  cargo 
^'  of  the  ship  Gerasimo  as  lawful  prize  («). 

"  At  the  time  of  her  capture  this  ship  was  bound  to  Trieste 
"  with  a  cargo  of  Indian  corn,  which  she  had  taken  on  board 
*'  at  Galatz.  She  was  sailing  under  VYallachian  colours,  and 
*'  on  the  19th  July,  1854,  during  the  prosecution  of  her 
"  voyage,  was  captured  as  she  was  coming  out  of  the  Sulina 
"  mouth  of  the  Danube,  by  Her  Majesty's  shijj  Vesuvius, 
*'  under  the  command  of  Captain  Powell 

"  Upon  the  present  appeal  the  first  question  is,  whether  the 

{u)  The  St.  Joze  Indiana,  2  Gallisonh  {Amer.)  Bep.  p.  268. 

The  Frances,  1  ib.  p.  618. 

S.  C.  8  Cranch's  (Amer.)  Rep.  p.  348. 

(x)  The  Vigilantia,  1  G.  Boh.  Adm.  Bep.  pp.  1,  14,  15. 

The  Sitsa,  2  ih.  pp.  25] ,  255. 

(y)  Ibid. 

The  Vriendi^chap,  4  ih.  p.  166. 

)  Ibid, 
(a)  11  Moore,  .P.  C.  Bep.  p.  88. 
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"  appellant,  in  regard  to  this  claim,  is  to  be  considered  as  an 
*'  alien  enemy ;  and  for  this  purpose  it  will  be  necessary  to 
"  examine  carefully  both  the  principles  of  law  which  are  to 
*'  govern  the  case,  and  the  nature  of  the  possession  which  the 
"  Russians  held  of  Moldavia  at  the  time  of  this  shipment. 

"  Upon  the  general  principles  of  law  applicable  to  this  sub- 
"  ject  there  can  be  no  dispute.  The  national  character  of  a 
*'  trader  is  to  be  decided  for  the  purposes  of  the  trade  by  the 
"  national  character  of  the  place  in  which  it  is  carried  on.  If 
"  a  war  breaks  out,  a  foreign  merchant  carrying  on  trade  in  a 
"  belligerent  country  has  a  reasonable  time  alloAved  him  for 
"  transferring  himself  and  his  property  to  another  country. 
"  If  he  does  not  avail  himself  of  the  opportunity,  he  is  to  be 
"  treated,  for  the  purposes  of  the  trade,  as  a  subject  of  the 
"  Power  under  whose  dominion  he  carries  it  on,  and,  of 
"  course,  as  an  enemy  of  those  with  whom  that  Power  is  at 
''  war.  Nothing  can  be  more  just  than  this  principle  ;  but 
"  the  whole  foundation  of  it  is,  that  the  country  in  which  the 
"  merchant  trades  is  enemy's  country. 

"  Now  the  question  is,  what  are  the  circumstances  neces- 
"sary  to  convert  friendly  or  neutral  territory  into  enemy's 
"  territory.  For  this  purpose,  is  it  sufficient  that  the  terri- 
"  tory  in  question  should  be  occupied  by  a  hostile  force,  and 
"  subjected,  during  its  occupation,  to  the  control  of  the  hostile 
"  Power,  so  far  as  such  Power  may  think  fit  to  exercise  con- 
"  trol ;  or,  is  it  necessary  that,  either  by  cession  or  conquest, 
"  or  some  other  means,  it  should,  either  permanently  or  tem- 
"porarily,  be  incorporated  with,  and  form  part  of,  the 
"  dominions  of  the  invader  at  the  time  when  the  question  of 
*'  national  character  arises  ? 

"  With  respect  to  the  meaning  of  the  term  '  dominions  of 
"  'the  enemy,' and  what  is  necessary  to  constitute  dominion, 
"  Lord  Stowell  has  in  several  cases  expressed  his  opinion. 
"In  the  case  of  the  Fama,  5  Rob.  114,  he  lays  it  down 
"  that  in  order  to  complete  the  right  of  property,  there  must 
"  be  both  right  to  the  thing  and  possession  of  it ;  both  jus  ad 
"  rem  and  jits  in  re.     '  This,'  he  observes,  '  is  the  general 
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"  *  law  of  property,  and  applies,  I  conceive,  no  less  to  the 
"  '  right  of  territory  than  to  other  rights.  Even  in  newly- 
"  '  discovered  countries  when  a  title  is  meant  to  be  established 
" '  for  the  first  time,  some  act  of  possession  is  usually  done, 
"  *  and  proclaimed  as  a  notification  of  the  fact.  In  transfer, 
"  '  surely,  when  the  former  rights  of  others  are  to  be  super- 
"  '  seded  and  extinguished,  it  cannot  be  less  necessary  that 
" '  such  a  change  should  be  indicated  by  some  public  acts, 
" '  that  all  who  are  deeply  interested  in  the  event  as  the  in- 
"  '  habitants  of  such  settlements  may  be  informed  under 
"  '  whose  dominion  and  under  what  law  they  are  to  live.' 

"  The  importance  of  this  doctrine  will  appear  when  the 
"  facts  with  respect  to  the  occupation  of  the  Principalities 
"  come  to  be  examined. 

"  That  the  national  character  of  a  place  is  not  changed  by 
"  the  mere  circumstance  that  it  is  in  the  possession  and  under 
"  the  control  of  a  hostile  force,  is  a  principle  held  to  be  of  such 
"  importance  that  it  was  acted  upon  by  the  Lords  of  Appeal 
"in  1808,  in  the  St.  Domingo  cases  of  the  Dart  and  Happy 
"  Couple^  when  the  rule  operated  Avith  extreme  hardship. 

"In  the  case  of  the  Manilla  (1  Edw.  3),  Lord  Stowell 
"  gives  the  following  account  of  those  decisions  : — 

"  '  Several  parts  of  the  island  had  been  in  the  actual  pos- 
"  '  session  of  insurgent  negroes,  who  had  detached  them  as  far 
*'  *  as  actual  occupancy  could  do  from  the  mother  country  of 
*'  '  France  and  its  authority,  and  maintained  within  those 
*^ '  parts,  at  least,  an  independent  government  of  their  own. 
"  '  And  although  this  new  power  had  not  been  directly  and 
"'formally  recognised  by  any  express  treaty,  the  British 
"  '  Government  had  shown  a  favourable  disposition  towards 
"  '  it  on  the  ground  of  its  common  opposition  to  France,  and 
" '  seemed  to  tolerate  an  intercourse  that  carried  with  it  a 
"' pacific  and  even  friendly  complexion.  It  was  contended 
" '  therefore  that  St.  Domingo  could  not  be  considered  as  a 
"  '  colony  of  the  enemy.  The  Court  of  Appeal,  however, 
"  ^  decided,  though  after  long  deliberation,  and  with  much 
"  '  expressed  reluctance,  that  nothing  had  been  declared  or 
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^  ^  done  by  the  British  Government  that  could  authorise  a 
' '  British  tribunal  to  consider  this  island  generally,  or  part 
''of  it  (notwithstanding  a  power  hostile  to  France  had 
' '  established  itself  within  it,  to  that  degree  of  force  and 
' '  with  that  kind  of  allowance  from  some  other  States)  as 
' '  being  other  than  still  a  colony,  or  part  of  a  colony,  of  the 
' '  enemy.  There  can  be  no  doubt  that  the  strict  principle 
' '  of  that  decision  w^as  correct.' 

"  On  the  other  hand,  when  places  in  a  friendly  country 
'have  been  seized  by  and  are  in  possession  of  the  enemy,  the 
'  same  doctrine  has  been  held. 

"  While  Spain  was  in  the  occupation  of  France,  and  at  war 
'  with  Great  Britain,  the  Spanish  insurrection  broke  out,  and 
'  the  British  Government  issued  a  proclamation  that  all  hos- 
'  tilities  against  Spain  should  immediately  cease.  Great  part 
'  of  Spain,  however,  was  still  occupied  by  the  French  troops, 
'  and  amongst  others,  the  port  of  St.  Andero. 

"  A  ship  called  the  Santa  Anna  was  captured  on  a  voyage, 
'  as  it  w^as  alleged,  to  St.  Andero,  and  Lord  Stowell  ob- 
'  served : — 

"  '  Under  these  public  declarations  of  the  State,  establishing 
'  'this  general  peace  and  amity,  I  do  not  know  that  it  would 
"be  in  the  power  of  the  Court  to  condemn  Spanish  pro- 
' '  perty,  though  belonging  to  persons  resident  in  those  parts 
' '  of  Spain  which  are  at  the  present  moment  under  French 
'  '  control,  except  under  circumstances  which  would  justify 
'  ^  the  confiscation  of  neutral  property.' 

"  The  same  principle  has  been  acted  upon  in  the  Courts  of 
'  Common  Law. 

"  In  the  case  o^  Donaldson  v.  Thompson  {I  Campb.  N.P.R. 
'  429),  the  Russian  troops  w^ere  in  possession  of  Corfu  and 
'  the  other  Ionian  Islands,  though  the  form  of  a  Republic 
'  was  preserved,  and  it  was  contended  that  the  islands  must 
'  be  considered  as  substantially  part  of  the  territory  of  the 
'  Russian  Empire  if  the  Russian  power  was  there  dominant, 
'  and  the  supreme  authority  was  in  the  Russian  Commander ; 
'  or,  if  not,  that  the  Republic  must  be  considered  as  a  co- 
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**  belligerent  with  Russia  against  the  Portejsince  the  Emperor 
"  of  Russia  derived  the  same  advantages,  in  a  military  point 
"  of  view,  from  this  occupation  of  the  islands  as  if  he  had 
*^  seized  it  hostllely,  or  the  Ionian  Republic  had  been  his  ally 
"  in  the  war  he  was  carrying  on. 

"  Both  these  propositions,  however,  were  repudiated  by 
"  Lord  Ellenhorough^  and  afterwards,  on  a  motion  to  set  aside 
^^  the  verdict,  by  the  Court  of  King's  Bench,  Lord  Ellen- 
"  borough  observing,  '  Will  anyone  contend  that  a  Govern- 
"  '  ment  which  is  obliged  to  yield  in  any  quarter  to  superior 
"  '  force  becomes  a  co-belligerent  with  the  power  to  which  it 
"  '  yields  ?  It  may  as  well  be  contended  that  neutral  and 
"  '  belliojerent  mean  the  same  thino^.' 

*'  The  same  doctrine  was  afterwards  laid  down  by  the  Court 
*'  of  King's  Bench,  in  the  case  o?  Hagedorn  v.  Bell,  1  Maule  & 
"  Sel.  450,  in  the  case  of  a  trade  carried  on  with  Hamburg, 
"  which  had  been  for  several  years,  and  at  the  time  was,  in 
"  the  military  occupation  of  the  French. 

"  The  distinction  between  hostile  occupation  and  possession 
'^  clothed  with  a  legal  right  by  cession  or  conquest,  or  con- 
'*  firmed  by  length  of  time,  is  recognised  by  Lord  Stowell  in 
"  the  case  of  the  Boletta,  1  Edw.  171. 

"  A  question  there  arose  whether  certain  property  belong- 
*^  ing  to  merchants  at  Zante  which  had  been  captured  by  a 
''  British  privateer  was  to  be  considered  as  French  or  as 
"  Russian  ;  that  question  depending  upon  the  national 
"  character  of  Zante  at  the  time  of  the  capture. 

"  Lord  Stoicell  observes: — 

"  '  On  the  part  of  the  Crown  it  has  been  contended,  that 
^' '  the  possession  taken  by  the  French  was  of  a  forcible  and 
" '  temporary  nature,  and  that  such  a  possession  does  not 
" '  change  the  national  character  of  the  country  until  it  is 
"  •  confirmed  by  a  formal  cession  or  by  a  long  lapse  of  time. 
"  ^  That  may  be  true,  when  possession  has  been  taken  by 
"  '  force  of  arms  and  by  violence  ;  but  this  is  not  an  occupa- 
"  '  tion  of  that  nature.  France  and  Russia  had  settled  their 
''  *  differences  by  the  peace  of  Tilsit,  and  the  two  countries 
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^* '  being  at  peace  with  each  other,  it  must  be  understood  to 
" '  have  been  a  voluntary  surrender  of  the  territory  on  the 
"  ^  part  of  Russia.' 

"  On  this  ground  he  held  the  territory  to  have  become 
"  French  territory,  remarking,  in  a  subsequent  passage  of  his 
"judgment,  *  that  this  was  a  cession  by  treaty,  and  not  a 
'^  '  hostile  occupation  by  force  of  arms,  liable  to  be  lost  the 
"  '  next  day.' 

"  These  authorities,  with  the  other  cases  cited  at  the  bar, 
"  seem  to  establish  the  proposition  that  the  mere  possession  of 
"  a  territory  by  an  enemy's  force  does  not  of  itself  necessarily 
"  convert  the  territory  so  occupied  into  hostile  territory,  or 
"  its  inhabitants  into  enemies. 

"  It  is  necessary  now  to  inquire,  what  was  the  nature  of 
*'  the  possession  of  Moldavia  held  by  the  Russians,  at  the  time 
"  when  the  shipment  in  question  was  made?" 

This  inquiry  was  then  made,  and  the  result  is  thus  ex- 
pressed : — 

"  It  seems  Impossible  to  hold  that,  by  means  of  an  occupa- 
''  tion  so  taken,  so  continued,  and  so  terminated,  Moldavia 
"  ever  became  part  of  the  dominions  of  Russia,  and  its  in- 
"  habitants  subjects  of  Russia,  and  therefore  enemies  of  those 
"  with  whom  Russia  was  at  war.  The  utmost  to  which  the 
"  occupation  could  be  held  to  amount  was  a  temporary  sus- 
''  pension  of  the  suzerainete  of  the  Porte,  and  a  temporary 
"  assumption  of  that  suzerainete  by  Russia  ;  but  the  national 
"  character  of  the  country  remained  unaltered,  and  any  inten- 
"  tion  to  alter  it  was  disclaimed  by  Russia.  At  what  period, 
"  then,  could  foreigners  dwelling  there  be  said  to  have  that 
"  notice  of  a  change  in  the  dominion  and  in  the  laws  under 
"  which  they  were  to  live,  to  which  Lord  Sioivell  refers  in 
"  the  case  of  the  Fama  ?  At  what  period  were  they  under 
"  the  obligation  of  changing  their  domicil  in  it,  under 
"  the  penalty,  if  they  omitted  to  do  so,  of  being  treated  as 
"  enemies  of  Great  Britain? 

"  Moldavia  and  Wallachia  were  not  treated  by  the  Porte 
"  as  enemies,  and  it   would  be  singular  if  these   countries. 
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"  though  iiot  held  to  be  enemies  by  Turkey,  should  be  held  to 
"  be  enemies  of  the  allies  of  Turkey.  That  the  Wallachian 
'*  flag  was  recognised,  both  by  the  Russian  and  Turkish 
"  authorities,  sufficiently  appears  from  the  documents  before 
"  the  Court ;  and  their  Lordships  have  ascertained,  by  com- 
*^  munication  with  the  Foreign  Office,  the  other  facts  above 
"  stated  ;  and,  further,  that  no  act  was  ever  done  by  the 
"  British  Government  to  change  the  national  character  of  the 
"  Provinces  in  relation  to  Great  Britain ;  and  without  some 
"  such  act  the  occupation  by  the  Russians,  under  the  circum- 
"  stances  stated,  could  not  produce  such  an  effect. 

"  Being  of  opinion,  therefore,  that  the  claimant  has  a  per- 
''  sona  standiint\\Q  Court,  we  have  now  to  consider  the  effect 
"  of  the  evidence  upon  further  proof." 

The  result  of  the  consideration  was  the  reversal  of  the 
sentence  appealed  from. 

CCCCLXXXY.  W\i\\YQ^^QGitoihQNationality  of  Ships. 
Ships  are  deemed  to  belong  to  the  country  under  vfhoseflag 
and  pass  they  navigate ;  and  this  circumstance  is  conclusive 
upon  their  character  (Z>).  So,  even  if  purchased  by  a  neu- 
tral, if  they  are  habitually  engaged  in  the  trade  of  the 
enemy's  country  (c),  even  though  there  be  no  seaport  in  the 
territory  of  the  neutral  [(C)  ;  but,  in  general,  and  unless 
in  special  circumstances,  the  national  character  of  ships 
depends  on  the  residence  of  the  owner  (^).  When,  how- 
ever, it  is  said  that  the  flag  and  pass  are  conclusive  on  the 
character  of  the  ship,  the  meaning  is  this :  that  the  party 
who  takes  the  benefit  of  them,  is  himself  bound  by  them ; 
he  is  not  at  liberty,  when  they  happen  to  operate  to  his  dis- 

(6)  The  Vigilantia,  1  0.  Boh.  Adm,  Rep.  pp.  1,  19,  26. 
The  Vrow  Anna  Catharina,  bib.  p.  161. 
The  Success,  1  Dodson's  Adm.  Rep.  p.  131. 

(c)  The  Vigilantia,  1  C.  Rob.  Adm.  Rep.  pp.  1,  19,  26. 
The  Lanra,  3  Moore,  P.  C.  Rep.  N.S.  p.  181. 

The  Planter^  Wensch,  5  C.  Rob.  Adm.  Rep.  p.  22. 

(d)  Ibid. 

(e)  Ibid. 

The  Magnus,  1.  ib.  p.  31. 
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advantage,  to  turn  round  and  deny  the  character  which  he 
has  worn  for  his  own  benefit,  and  upon  the  credit  of  his  own 
oath  or  solemn  declarations  ;  but  they  do  not  hmd  other  parties 
as  against  him  ;  other  parties  are  at  liberty  to  show  that  these 
are  spurious  credentials,  assumed  for  the  purpose  of  disguising 
the  real  character  of  the  vessel ;  and  it  is  no  inconsiderable 
part  of  the  ordinary  occupation  of  a  Prize  Court,  to  pull 
off  this  mask,  and  exhibit  the  vessel  so  disguised  in  her 
true  character  of  an  enemy's  vessel  (/).  Ships  and  cargoes 
engaged  in  the  privileged  and  peculiar  trade  of  a  nation, 
under  a  special  contract  and  the  sanction  of  the  Govern- 
ment, are  considered  as  affected  by  the  character  of  the 
nation,  and  if  it  be  hostile,  the  trade  is  stamped  with  the 
same  character  (g)  ;  and  the  produce  of  an  estate  situated 
in  a  hostile  colony,  is  so  impressed  with  the  character  of  the 
soil,  that  although  the  owner  of  the  estate  be  resident  in  a 
neutral  country,  his  interest  in  the  produce  is  deemed 
enemy's  property  (h). 

CCCCLXXXVI.  In  respect  to  the  transfers  of  enemies 
ships  during  war,  it  is  certain  that  purchases  of  them  by 
neutrals  are  not,  in  general,  illegal ;  but  such  purchases  are 
liable  to  great  suspicion  ;  and  if  good  proof  be  not  given  of 
their  validity  by  a  bill  of  sale  and  payment  of  a  reasonable 
consideration,  it  will  materially  impair  the  validity  of  the 
neutral    claim   (i) ;    and  if  the    purchase  be  made   by   an 


(/)  The  Fortuna,  1  Dodson's  Adm.  Rep.  p.  87. 

The  Success,  ih.  p.  131. 

(g)  The  Frincessa,  2  C.  Rob.  Adm.  Rep.  p.  49. 

The  Anna  Catharina,  4  i6.  p.  107. 

The  Rendsherg,  4  ih.  p.  121. 

The  Vrow  Anna  Gatharinay  5  ib.  p.  161. 

The  Commercenj  1  Wheaton^s  {Amer.)  Rep.  p.  382. 

Vide  the  Vreede  Scholtys,  5  C.  Rob.  Adm.  Rep.  p.  5.  note  (a). 

Qi)  The  Fhoenix,  5  ib.  p.  20. 

The  Vrow  Anna  Catharina,  ib.  p.  161. 

The  Drie  Gebroeders,  4  ib.  p.  232. 

BentzoiCs  Claim,  9  Granch's  {Amer.)  Rep.  p,  191. 

{i)  The  Bernon,  1  G.  Rob.  Adm,.  Rep.  p.  102. 

The  Sechs  Geschwistern,  4  ib.  p.  100. 
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agent,  his  letters  of  procuration  must  be  produced  and 
proved  {k) ;  and  if  after  such  transfer  the  ship  be  employed 
habitually  in  the  enemy's  trade,  or  under  the  management 
of  a  hostile  proprietor,  the  sale  will  be  deemed  merely  co- 
lourable and  collusive  (/).  But  the  right  of  purchase  by 
neutrals  extends  only  to  merchant  ships  of  enemies  (m) ;  for 
the  purchase  of  ships  of  war  belonging  to  enemies  is  holden 
to  be  invalid  (n)  ;  and  a  sale  of  a  merchant  ship,  made  by 
an  enemy  to  a  neutral  during  war,  must  be  an  absolute  un- 
conditional sale  {o).  Anything  tending  to  continue  the 
interest  of  the  enemy  in  the  ship  vitiates  a  contract  of  this 
description  altogether  (p).  The  property  so  transferred, 
that  is,  by  purchase  from  the  enemy,  must  be  bond  Jide  and 
absolutely  transferred  ;  but  in  1857  the  Privy  Council  held 
that  liens ^  whether  in  favour  of  a  Neutral  on  an  enemy's 
ship,  or  in  favour  of  an  enemy  on  a  Neutral  ship,  are 
equally  to  be  disregarded  in  a  Court  of  Prize  {q)  ;  — 

Their  Lordships  said  as  follows  : — 

"  The  general  rule  is  open  to  no  doubt.  A  Neutral,  while 
"  a  war  is  imminent,  or  after  it  has  commenced,  is  at  liberty 
"  to  purchase  either  goods  or  ships  (not  being  ships  of  war) 

Qc)  The  Argo,  1  0.  Roh.  Adm.  Rep.  p.  158. 

"  Que  tout  vaisseau  qui  sera  de  fabrique  ennemie,  ou  qui  aura  eu 
originairement  un  proprietaire  ennemi,  ne  pourra  etre  cense  neutre, 
s'il  n'en  a  ete  fait  une  vente  pardevant  les  officiers  publics  qui  doivent 
passer  cette  sorte  d'actes,  et  si  cette  vente  ne  se  trouve  a  bord,  et 
n'est  soutenue  d'un  pouvoir  authentique  donne  par  le  premier  pro- 
prietaire, lorsqu'il  ne  vend  pas  lui-meme." — Reglement  du  17  Fevrier, 
1G94  ;  du  12  Mai,  1G98. 

(I)  The  Jemmy,  4  C.  Roh.  Adm.  Re}),  p.  31. 

The  Omnibus,  (5  ib.  p.  71. 

(m)  The  Minerva,  6  ib.  pp.  396,  399. 

(n)  Ibid.  p.  396. 

(o)  The  Packet  de  Bilboa,  2  ib.  p.  133. 

The  Noijdt  Gedacht,  2  ib.  137,  note  (a). 

(p)  The  Seeks  Geschwistern,  4:  ib.  p.  100. 

{q)  The  Ariel,  11  Moure,  P.  C.  Rep.  139,  one  of  what  were  called  the 
"Sorensen"  cases,  p.  140,  note. 

Sorensen  v.  The  Queen,  The  Baltica,  11  Moore,  P.  C.  Rep.  pp. 
145-151. 
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"  from  either  belligerent,  and  the  purchase  is  valid,  whether 
"  the  subject  of  it  be  lying  in  a  neutral  port  or  in  an  enemy's 
"  port.  During  a  time  of  peace,  without  prospect  of  war, 
''  any  transfer,  which  is  sufficient  to  transfer  the  property 
"between  the  vendor  and  vendee,  is  good;  also  against  a 
*'  captor,  if  war  afterwards  unexpectedly  break  out.  But, 
"in  case  of  war,  either  actual  or  imminent,  this  rule  is 
"  subject  to  qualification,  and  it  is  settled  that  in  such  case 
"  a  mere  transfer  by  documents,  which  would  be  sufficient 
"  to  bind  the  parties,  is  not  sufficient  to  change  the  property 
"  as  against  captors  as  long  as  the  ship  or  goods  remain 
"  in  transitu. 

"  The  only  question  of  law  which  can  be  raised  in  this 
"  case  is  not  v/hether  a  transfer  of  a  ship  or  goods  in  transitu 
*'  is  ineffectual  to  change  the  property,  as  long  as  the  state 
"  of  transitus.  lasts,  but  how  long  that  state  continues,  and 
^^  when  and  by  what  means  it  is  terminated, 

"  In  order  to  determine  the  question,  it  is  necessary  to 
"  consider  upon  what  principle  the  rule  rests,  and  why  it  is 
"  that  a  sale  which  would  be  perfectly  good  if  made  while 
"  the  property  was  in  a  neutral  port,  or  while  it  was  in  an 
"enemy's  port,  is  ineffectual  if  made  while  the  ship  is  on  her 
"  voyage  from  one  port  to  the  other.  There  seem  to  be 
"  but  two  possible  grounds  of  distinction.  The  one  is,  that 
"  while  the  ship  is  on  the  seas,  the  title  of  the  vendee  cannot 
"  be  completed  by  actual  delivery  of  the  vessel  or  goods  ; 
"  the  other  is,  that  the  ship  and  goods  having  incurred  the 
"  risk  of  capture  by  putting  to  sea,  shall  not  be  permitted 
"  to  defeat  the  inchoate  right  of  capture  by  the  belligerent 
*'  Powers,  until  the  voyage  is  at  an  end. 

"  The  former,  however,  appears  to  be  the  true  ground  on 
"  which  the  rule  rests.  Such  transactions  during  war,  or 
"  in  contemplation  of  war,  are  so  likely  to  be  merely  colour- 
"  able,  to  be  set  up  for  the  purpose  of  misleading  or  de- 
"  frauding  captors  ;  the  difficulty  of  detecting  such  frauds,  if 
"mere  paper  transfers  are  held  sufficient,  is  so  great,  that 

VOL.   III.  3  B 
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"the  Courts  have  laid  down  as  a  general  rule  that  such 
"  transfers,  without  actual  delivery,  shall  be  insufficient ; 
"  that  in  order  to  defeat  the  captors,  the  possession  as  well 
"  as  the  property  must  be  changed  before  the  seizure.  It 
"  is  true  that  in  one  sense  the  ship  and  goods  may  be  said 
"  to  be  i)i  transitu  till  tliey  have  reached  their  original  port 
^'  of  destination  ;  but  their  Lordships  have  found  no  case 
"  where  the  transfer  was  held  to  be  inoperative  after  the 
"  actual  delivery  of  the  property  to  the  owner." 

The  cases  of  the  Danckebaar  Africaan  (r),  the  Negotie 
en  Zeevaai%  the  Vrow  Margaretha  (s),  and  Mr.  Justice 
Story's  "  Notes  on  the  Principles  and  Practice  of  Prize 
"  Courts,"  p.  64,  were  then  cited,  and  their  Lordships  con- 
tinued : — 

"  Applying  these  rules  to  the  facts  of  this  case,  their 
"  Lordships  can  have  no  doubt  as  to  the  result. 

"  The  Baltica  sailed  from  Llhau  on  some  day  before  the 
"  17th  of  March,  1854  (n.  s.),  with  a  cargo  of  linseed  bound 
"for  Leith.  On  the  17th  of  March  she  was  transferred  by 
"bill  of  sale  (as  far  as,  under  the  circumstances,  such 
"  transfer  could  be  eifectual)  to  Sorensen,  junior.  She  was 
"  described  as  then  on  a  voyage  from  Libau  to  Copenhagen. 
"  Probably  she  was  intended  to  call  at  Copenhagen  in  the 
"  prosecution  of  her  voyage  to  Leith.  There  does  not  seem 
*'  to  have  been  any  motive  for  misrepresenting  her  voyage, 
^^  for  her  ultimate  destination  was  an  English  port.  She 
^'  arrived  at  Copenhagen  before  the  end  of  March,  and 
"  possession  of  her  was  then  taken  by  Sorensen,  junior,  the 
"  purchaser.  He  had  her  registered  as  a  Danish  ship,  and 
"  she  was  marked  as  such  by  the  proper  Danish  authorities. 
"  He  detained  the  ship  at  Copenhagen  till  the  middle  of  May. 
"  He  changed  the  captain  and  the  crew  and  the  flag,  and 
*'  transferred  the  command  to  a  Danish  master ;  and  under 
"  a  Danish  commander  and  with  a  Danish  crew,  and  under 


(r)  1  a  Roh.  Adm.  Rep.  p.  107. 
f.s;  Ibid.  p.  338. 
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"  the  Danish  flag,  the    vessel  sailed  from    Copenhagen  for 
''  Leith,  on  the  21st  May, 

"  There  can  be  no  manner  of  doubt,  therefore,  that  at 
"  this  time  the  ship  had  come  fully  into  the  possession  of 
"  the  purchaser,  and  thereupon,  according  to  the  principles 
"  already  referred  to,  the  transitus,  in  the  sense  in  which  ^ 
"  for  this  purpose,  the  word  is  used,  had  ceased. 

"But  if  it  could  be  held  that  the  transitus  continued  till 
"  the  arrival  of  the  ship  at  Leith,  the  result  in  this  case 
"  would  be  the  same,  for  the  ship  actually  arrived  in  Leith 
"roads  on  the  29th  of  May,  On  the  31st  of  May  she  was 
"  towed  into  Morisons  Haven  in  that  port,  v/here  her  cargo 
"  was  discharged,  which,  it  seems,  has  since  been  given  up 
"  to  the  consignee  with  the  consent  of  the  Custom-house 
"  officers. 

"  A  seizure,  however,  was  made  of  the  ship,  on  what 
"  particular  day  does  not  very  distinctly  appear,  but  clearly 
"  after  she  had  arrived  at  her  port  of  destination. 

"  No  distinction,  therefore,  can  be  made  between  the 
"  Baltica  and  the  other  ships  which  have  already  been 
"restored.  Their  Lordships  will  report  to  Her  Majesty 
"  their  opinion  that  the  same  order  should  be  made  in  this 
"case  as  was  made  in  the  Ariel:  an  order  for  restitution, 
"  but  without  damages  or  costs  either  in  the  Court  below 
"  or  in  the  Court  of  Appeal." 

CCCCLXXXVII.  With  respect  to  the  proprietary  in- 
terest in  cargoes,  though,  in  general,  the  rules  of  the  Com- 
mon Law  apply,  yet  there  are  many  peculiar  principles  of 
Prize  Law  to  be  considered ;  it  is  a  general  rule  that, 
during  hostilities,  or  imminent  and  impending  danger  of 
hostilities,  the  property  of  parties  belligerent  cannot  change 
its  national  character  during  the  voyage,  or,  as  is  commonly 
expressed,  in  transitu  (t).    This  rule  equally  applies  to  ships 


{t)  The  Dauckehaar  Africaan,  1  0.  Bob.  Ad7n.  Rep.  p.  107. 
The  Herstelder,  ib.  p.  114. 
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and  cargoes  ;  and  it  is  so  inflexible,  that  it  is  not  relaxed,  even 
in  owners  who  become  subjects  by  capitulation,  after  the  ship- 
ment and  before  the  capture  (m).  But  if  the  ship  sails  before 
hostilities,  when  there  is  a  decided  state  of  amity  between 
the  two  countries,  and  before  the  capture,  the  owner,  though 
circumstances  of  hostility  may  have  intervened,  again  be- 
comes a  friend,  and  at  the  time  of  the  capture,  and  also  at 
the  time  of  adjudication,  he  is  in  a  capacity  to  claim ;  the 
Prize  Courts  will  then  give  him  the  benefit  of  the  principle, 
that  the  national  character  cannot  be  altered  in  transitu^  and 
will  restore  to  him  (.r).  The  same  distinction  is  applied  to 
purchases  made  by  neutrals  of  property  in  transitu ;  if 
purchased  during  a  state  of  war  Existing,  or  imminent  and 
impending  danger  of  war,  the  contract  is  held  invalid,  and 
the  property  is  deemed  to  continue  as  it  was  at  the  time  of 
shipment  until  the  actual  delivery.  It  is  otherwise,  how- 
ever, if  a  contract  be  made  during  a  state  of  peace,  and 
without  contemplation  of  war;  for  under  such  circum- 
stances, the  Prize  Courts  will  recognise  the  contract  and 
enforce  the  title  acquired  under  it  (i/).  And  property  is 
still  considered  in  transitu,  if  it  be  ultimately  destined  to 
the  hostile  country,  notwithstanding  it  has  arrived  at  a 
neutral  port,  and  the  ship  is  th^re  changed  (r).  The  reason 
why  Courts  of  Admiralty  have  established  this  rule  as  to 
transfers  in  transitu  during  a  state  of  war,  or  expected  war, 
is  asserted  to  be,  that,  if  such  a  rule  did  not  exist,  all  goods 
shipped  in  the  enemy's  country  would  be  protected  by 
transfers,  which  it  would  be  impossible  to  detect  (a). 

CCCCLXXXVIII.  The  same  public  policy  has  esta- 
blished the  rule  of  the  Prize  Courts,  that  property  going, 
during  war,  to  be  delivered  in  the  enemy's  country,  and  under 


(u)  The  liei^telder,  ]  C.  Bob.  Adm,  Rep.  p.  114. 

(x)  Ibid. 

(y)  The  Vrow  Margaretha,  1  ib.  p.  336. 

The  Jem  Frederick,  5  ib.  p.  128. 

(z)  The  Carl  Walter,  4  ib.  p.  207. 

(a)  The  Vroio  Margaretlm,  1  ib.  p.  336. 
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a  contract  to  become  the  property  of  the  enemy  immediately 
on  arrival,  if  taken  in  transitu^  is  to  be  considered  as  enemy's 
property  (Z>).  And  all  contracts  of  purchase  effected  on 
the  part  of  the  belligerent,  where  the  payment  is  executory 
and  contingent  on  delivery  at  an  ulterior  port,  at  the  risk  of 
the  neutral  vendor  or  shipper,  are  considered  as  contracts  in 
fraud  of  the  Prize  Law  ;  and  the  goods,  if  captured  in 
transitu,  are  condemned  as  the  absolute  property  of  the 
enemy  (c).  But  when  the  contract  is  made  in  time  of  peace, 
and  without  any  contemplation  of  war,  no  such  rule 
exists  (^).  But  the  rule  is  applied  where  such  a  contract 
is  originally  made  between  allies  in  the  war,  if  a  party  to  it 
becomes  neutral  after  the  contract,  and  before  the  execution 
of  it,  and  the  shipment  is  made  afterwards  (e).  A  contract 
by  a  neutral  with  a  privileged  company  of  the  enemy,  with  a 
view  to  the  transportation  of  the  whole  produce  of  a  colony,  or 
of  the  company  itself,  if  made  during  war,  or  in  the  contem- 
plation of  war,  is  pronounced  illegal,  and  the  property  is  liable 
to  condemnation  as  hostile  property  (y*).  But  if  a  neutral, 
during  peace,  and  loithout  contemplation  of  iimr,  purchases 
goods  in  a  colony  from  a  regular  privileged  company  there, 
and  it  is  agreed  that  they  shall  be  transported  and  sold  in 
the  mother  country  by  the  company's  agents  for  the  benefit 
of  the  neutral,  the  contract  is  good,  and  the  property  re- 
mains neutral  during  its  transit,  notwithstanding  an  inter- 
vening war  of  the  mother  country  (^). 

In  ordinary  shipments  of  goods,  unaffected  by  the  fore- 
going principles,  the  question  of  proprietary  interest  often 
turns  on  minute  circumstances  and  distinctions,  the  general 


(6)  The  Sally,  3  C.  Bob.  Adm.  Bep.  p.  300,  note  (a). 

(c)  The  Atlas,  3  ib.  p.  299. 

The  Anna  Catharina,  4  ib.  pp.  107,  133,  note. 

(d)  Ibid. 

(e)  The  Anna  Catharina,  4  ib.  pp.  107,  112. 
(/)  The  Bendsberg,  ib.  p.  121. 

The  Jan  Frederick,  5  ib.  p.  128. 

(g)  The  Vroiv  Anna  Catharina,  5  ib.  p.  161. 
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principle  being  that,  if  they  are  going  for  account  of  the 
shipper,  or  subject  to  his  order  or  control,  the  property  is 
not  divested  in  transitu.  If  there  be  any  condition  annexed 
to  the  delivery  of  the  goods  to  the  consignee,  the  proprietary 
interest  remains  in  the  shipper,  notwithstanding  the  goods 
are  sent  in  pursuance  of  the  orders  of  the  consignee.  Thus, 
if  a  merchant  in  H.  sends  goods  to  A.  in  another  country,  by 
order  of  B.  and  on  account  of  B.,  but  with  directions  not  to 
deliver  them  unless  satisfaction  could  be  given  for  the  pay- 
ment, the  property  is  not  divested  from  the  shipper,  but 
remains  his  in  transitu  Qi), 

The  same  principle  applies  where  goods  are  shipped  to  the 
orders  of  the  shippers,  but  to  be  delivered  by  their  agents 
to  the  consignee,  upon  the  agents  being  satisfied  for  the  pay- 
ment (z).  So,  even  if  the  goods  are  stated  in  the  invoice  to 
belong  to  the  claimants ;  yet  if  these  papers  are  inclosed  to 
the  consignee  as  agent  to  the  shippers,  and  are  to  be  de- 
livered to  the  claimants,  only  upon  conditions  in  the  discre- 
tion of  the  agent,  the  property  remains  in  the  shippers  (k). 
But  if  the  goods  are  consigned  to  an  agent  of  the  shippers, 
but  the  invoice,  &c.  show  them  to  be  for  the  account  of  the 
claimants,  and  the  invoice,  &c.  are,  by  the  shippers,  sent 
directly  to  the  claimants,  the  possession  of  these  documents 
gives  them  a  title,  and  establishes  the  intention  of  the 
shippers  to  vest  the  property  in  the  claimants  at  the  time  of 
the  shipment  (/).  So  if  the  goods  are  shipped  to  the  con- 
signee, unconditionally,  for  the  use  of  the  claimants  {m). 
But  if  the  goods  are  consigned  to  the  agent  of  the  shippers, 
and  there  are  discretionary  orders  given,  but  no  direction 
for  an   absolute    delivery    to   the    claimants,  the   property 

Qi)  Cited  in  the  Aurora,  4  C.  Bob.  Adm,.  Eep.  p.  219. 
(i)  The  Aurora,  4  ib.  p.  218. 

The  Merrimack,  Kimmel  and  Alberfs  Claim,  8  CrancWs  (Amer.)Rep. 
p.  317. 

See  the  Marianna,  6  C.  Rob.  Adm.  Rep.  p.  24. 

(k)  The  Merrimack,  8  Cranch's  (Amer.)  Rep.  p.  317. 

{I)  Ibid.  Messrs.  Wilkhis^  Claim,  ib. 

(m)  Ibid.  Messrs.  M^Kean  and  Woodland^s  Claim,  ib. 
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remains  in  the  shippers  {n).  In  all  these  cases,  the  goods 
are  supposed  to  have  been  purchased  in  pursuance  of  the 
orders  of  the  claimants  ;  for  if  they  are  sent  by  the  shippers 
without  orders,  or  contrary  to,  or  different  from  orders  either 
in  quantity  or  kind,  the  proprietary  interest  remains  in  the 
shippers  during  the  transit,  notwithstanding  they  are  sent  by 
direct  consignment  to  the  consignee  (o). 

It  is  certainly  competent  for  an  agent  abroad,  who  pur- 
chases goods  in  pursuance  of  orders,  to  vest  the  proprietary 
interest  in  his  principal,  immediately  on  the  purchase.  This 
is  the  case  when  he  purchases  exclusively  on  the  credit  of  the 
principal,  or  makes  an  absolute  appropriation  and  designation 
of  the  property  for  his  principal.  But  where  he  sells  his  own 
goods,  or  purchases  goods  on  his  own  credit  (and  thereby  in 
reality  becomes  the  owner),  no  property  in  such  goods  vests 
in  his  correspondent,  until  he  has  done  some  notorious  act  to 
divest  himself  of  his  title,  or  has  parted  with  the  possession 
by  an  actual  and  unconditional  delivery  for  the  use  of  such 
correspondent  (/?).  But  such  delivery  or  appropriation  to 
the  use  of  his  correspondent  need  not  be  by  a  direct  act  ; 
but  it  may  constructively  arise  from  the  circumstances  of 
the  case,  even  where  the  shipper  has  made  an  immediate 
assignment  of  the  goods  (q). 

In  all  these  cases,  the  material  question  is,  whether  the 
shipper  retains  or  possesses  any  control  over  the  property 
(independent  of  the  mere  right  of  stoppage  in  transitu  in 
cases  of  insolvency),  oi:  has  parted  with  the  possession  and 


(ri)  The  St.  Joze  Indiana,  Lizaurh  Claim,  2  Gallison^s  (Amer.)  Rep, 
p.  268. 

8.  C.  1  Wheaton's  (Amer.)  Rep.  p.  208. 

(o)  The  Fenus,  8  CrancWs  {Amer.)  Rep.  p.  253. 

The  Frances,  Durham  and  Randolph's  Claim,  1  Gallisonh  {Amer.) 
Rep.  p.  445. 

S.  G.  8  Granch's  {Amer.)  Rep.  p.  344  ;  9  ib.  p.  183. 

The  Frances,  French's  Claim,  8  ib.  p.  359. 

{p)  The  St.  Joze  Indiano,  2  Gallison's  {Amer.)  Rep.  p.  268. 

S.  G.  1  Wheaton's  {Amer.)  Rep.  p.  208. 

{q)  The  Mary  and  Susan,  ib.  p.  25. 
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all  authority  over  it.  For  if  an  enemy's  shipper  consign 
goods  or  money  to  his  correspondent  at  H.,  for  the  purpose 
of  answering  drafts  of  his  correspondent  in  A.,  without  any 
letter  of  advice  or  document,  making  it  the  absolute  property 
of  such  correspondent,  or  putting  it  out  of  his  own  control, 
it  still  remains  the  property  of  the  shipper ;  for  he  may  at 
any  time  countermand  the  order,  or  give  the  goods  or  money 
a  new  direction.  In  substance  it  is  the  same  transaction  as 
if  a  person  send  a  sum  of  money  to  his  private  banker, 
directing  him  to  hold  it  subject  to  the  order  of  A. ;  in  which 
case,  if,  on  the  next  day,  and  before  any  such  order  had  been 
given,  or  even  the  fact  of  lodgment  known  to  the  other 
party,  he  had  changed  his  purpose,  and  directed  a  conversion 
of  the  money  to  another  object,  it  is  clear  that  the  bankers 
could  not  resist  with  effect  (r). 

The  same  penalty  is  applied  to  subjects  of  allies  in  the 
war  trading  with  the  common  enemy  (s)  as  to  a  subject  of 
an  enemy.  But  a  citizen  of  a  belligerent  country,  domiciled 
in  a  neutral  country,  may  lawfully  trade  with  the  enemy  of 
his  native  country  (t),  with  the  exception  of  the  case  of 
trade  in  articles  contraband  of  war  (w).  And  if  the  party 
intends  to  trade  with  the  enemy,  but,  during  the  voyage, 
the  port  becomes  neutral,  the  penalty  is  saved  :  for  there 
must  be  the  act  as  well  as  the  intention  (x).  And  even 
assuming  that,  after  the  knowledge  of  war,  a  citizen  domi- 
ciled in  the  enemy's  country  may  lawfully  withdraw  his  pro- 
perty without  a  licence  from  his  government,  which  has  been 
denied  ((/),  at  all  events,  it  must  be  done  in  a  reasonable 


(r)  The  Josephine,  4  C.  Boh.  Adm.  Bep.  p.  25. 

Is)  The  Naiade,  4  ib.  p.  251. 

The   NepUmus,  6  ib.  p.  403. 

Bynk.  Q.  J.  Pub.  cap.  x.  Du  Ponceau's  edition,  p.  81. 

(t)  The  iMnaus,  4  C.  Bob.  Adm.  Bep.  p.  255,  note. 

(u)  The  Neptunus,  6  ib.  p.  403. 

The  Ami,  1  Dodson's  Adm.  Bep.  p.  221. 

(x)  The  A  bby,  5  C.  Bob.  Adm.  Bep.  p.  251. 

(y)  The  Mary,  1  Gallison's  (Amer.)  Bep.  p.  620. 
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time ;  and  ten  months  after  the  war  is  too  late,  and  the  party 
will  then  be  deemed  engaged  in  a  trade  with  the  enemy  (z)» 
And  if  a  vessel  take  on  board  a  cargo  from  an  enemy's  ship, 
under  the  pretence  that  it  is  ransomed,  it  is  an  illegal  traffic. 
Even  admitting  the  ransoming  of  captured  property  to  be 
legal,  it  cannot  be  admitted  to  be  made  at  any  distance  of 
time,  and  by  any  new  voyages  undertaken  for  this  special 
purpose  («).  And  sailing  under  the  enemy's  licence  is 
deemed,  per  se,  an  efficient  cause  of  condemnation  (6). 

These  observations  on  the  subject  of  proprietary  interests 
may  be  concluded  with  the  remark,  that  to  entitle  the 
claimant  to  sustain  his  claim  in  the  Prize  Court,  the  property 
must  be  proved  to  be  neutral,  at  all  periods  from  the  time  of 
shipment,  without  intermission,  to  the  arrival  and  subsequent 
sale  in  the  port  of  the  enemy  (c).  And  if  it  be  hostile  at  the 
time  of  shipment,  it  is  (as  has  been  already  stated)  a  universal 
rule  to  condemn  it,  although  the  owner  has  become  a  friend 
or  subject  (^). 

CCCCjuXXXIX.  Before  this  subject  be  closed  it  may 
be  well  to  consider  how  far  the  illegal  acts  of  the  master  hind 
the  interests  of  the  oivner  of  the  ship  or  cargo. 

It  is  a  general  principle,  that  the  act  of  the  master  at  all 
events  binds  the  owner  of  the  ship,  as  much  as  if  the  act 
were  committed  by  himself  (e).  If,  therefore,  the  master 
deviate  into  a  blockaded  port,  the  owner  is  bound  by  the  act. 


(z)  The  St.  Lawrence,  1  Gallison^s  (Amer.)  Rep.  p.  467; 

S.  a  9  GrancWs  {Amer.)  Rep.  p.  120. 

(a)  The  Lord  Wellington,  2  GalUson's  (Amer.)  Rep.  p.  103. 

(h)  The  Julia,  1  ib.  p.  594. 

S.  a  8  Granch's  (Amer.)  Rep.  p.  181. 

The  Aurora,  ib.  p.  203. 

The  Hiram,  ib.  p.  444. 

>S.  0.  1  Wheatonh  {Amer.)  Rep.  p.  440. 

The  Ariadne,  2  ib.  p.  143. 

(c)  The  Atlas,  3  C.  Rob.  Adm.  Rep.  p.  299. 
The  Sally,  ib.  p.  300,  note  (a). 

(d)  The  Boedes  Lust,  5  ib.  p.  233. 
(«)  The  Vrow  Judith,  1  ib.  p.  150. 
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and  is  not  permitted  to  aver  his  ignorance  of  the  act,  or  that 
the  master  acted  against  his  orders  (/).  And  the  same 
principle  is  applied  to  the  case  of  carrying  goods  contraband 
of  war  (^).  But  Grotius  (A),  Loccenius  (z),  Pothier  (k),  and 
Bynkershoek  (/),  all  contend  for  a  favourable  distinction 
where  the  owner  is  ignorant  of  the  fact  of  unlawful  goods 
being  on  board.  They  are,  however,  contradicted  by  Yalin 
(m),  whose  doctrine  is  followed  in  the  practice  of  Prize  Courts. 
The  law,  indeed,  is  established,  that  the  principal  is  answer- 
able for  the  acts  of  his  agent  (and  the  master  is  the  accredited 
agent  of  the  shipowner),  not  only  civilly  but  penally,  to  the 
amount  of  the  property  entrusted  to  his  care  (??).  It  would 
be  impossible  for  a  Court  of  Prize  to  affect  the  proprietor 
in  any  other  way  ;  and  whatever  the  hardship  may  be,  it  is 
very  much  softened  by  recollecting  that,  if  he  has  sustained 
any  injury  by  the  fraudulent  and  unauthorised  acts  of  his 
agent,  he  will  be  entitled  to  his  remedy  against  him  (o). 
But  the  act  of  the  master  does  not,  in  general,  bind  the 
owner  of  the  cargo,  unless  he  be  owner  of  the  ship  or 
cognizant  of  the  intended  violation  of  law,  or  the  master  be 
his  agent  (p).  In  cases  of  blockade,  the  deviation  into  the 
blockaded  port  is  presumed  to  be  in  the  service  of  the  cargo, 
and,  therefore,  the  owner  is  bound  by  it,  unless  where  there 


(/)  The  Adonis,  5  0.  Roh.  Adm.  Rep.  p.  256. 

(g)  The  Imina,  1  ib.  p.  167. 

(h)  De  Jure  Belli  et  Fads,  lib.  iii.  ch.  vi.  §  6. 

(i)  Be  Jur.  Mar.  lib.  ii.  ch.  iv.  No.  12. 

(k)  Traits  du  Droit  de  Propriete,  No.  103. 

(l)  Q.  J.  P.  lib.  i.  ch.  xii. 

(to)  Sur  VOrd.  torn.  ii.  p.  253. 

Pmerigon,  Des  Assurances,  torn.  i.  p.  449. 

(n)  The  Mars,  6  C.  Rob.  Adm.  Rep.  pp.  79,  87. 

(o)  Ibid. 

(p)  The  Vrow  Judith,  1  ib.  p.  150. 

The  Imina,  3  ib.  p.  169. 

The  Rosalie  and  Betty,  2  ib.  pp.  343,  351. 

The  Alexander,  4  ib.  p.  93. 

The  Elsebe,  5  ib.  p.  173. 
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is  no  notice  of  the  blockade  at  the  time  the  ship  sailed  (</). 
And  if  the  master  at  the  time  of  sailing  put  his  ship  under 
convoy,  whose  instructions  he  is  presumed  to  know,  the  act 
is  illegal,  and  binds  both  the  ship  and  cargo  (r).     It  is  not 
considered  like  the  case  of  an  unforeseen  emergency  happen- 
ing to  a  ship  at  sea,  where  the  fact  itself  proves  the  owners 
to  be  ignorant  and  innocent,  and  where  the  Court  has  holden 
that,  being  proved  innocent  by  the  very  circumstances  of  the 
case,  the  owners  of  the  cargo  should  not  be  bound  by  the 
mere  principle  of  law,  which  imposes  on  the  employer   a 
responsibility  for  the  acts  of  his  agent.     On  the  contrary,  it 
is  a  matter  done  antecedently  to  the  voyage,  and  must,  there- 
fore, be  presumed  to  be  done  on  communication  with  the 
owners,  and  with  their  consent.     The  effect  of  this  presump- 
tion is  such  that  it  cannot  be  permitted  to  be  averred  against, 
inasmuch  as  all  the  evidence  must  come  from  the  suspected 
parties  themselves,  without  a  possibility  of  meeting  it,  how- 
ever prepared.       The    Court,  therefore,  applies    the    strict 
principle  of  law,  and  holds,  as  it  does  in  blockade  cases  of 
that  description,  that  the  master  must  be  taken  to  be  the 
authorised  agent  of  the  cargo  ;    and  that  if  he  has  exceeded 
his  authority,  it   is    barratry,  for   which    he   is   personally 
answerable,  and  for  which  the  owner  must  look  to  him  for 
indemnification  (s).     Whether  a  like  principle  ought  not  to 
be  applied  to  the  owner  of  the  cargo,  in  cases  where  the 
ship  originally  sails  on  the  voyage  under  an  enemy's  licence, 
has  not  been  decided.     The  point  was  made  in  a  case  before 
the  Supreme  American  Court ;  but  knowledge  being  brought 
home  to  the  actual  agent  of  the  owners    of  the  cargo,  it 
became  unnecessary  to  decide  the  more  general  principle  {t). 
There  are  many  other  cases  in  which  the  act  of  the  master 
will  bind  the  owner  of  the  cargo  as  well  as  the  ship  ;    such 

{q)  The  Alexander,  4  C.  Boh.  Adm.  Rep.  p.  93. 

The  Shepherdess,  5  ih.  p.  262. 

(r)  The  Ehehe,  5  ib.  p.  173. 

(s)  Ihid.  pp.  173,  175. 

(t)  The  Hiram,  1  Wheatons  (Amer.)  Rep.  p.  440. 
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are  resistance  of  the  right  of  search,  suppressing  or 
fraudulently  destroying  the  ship's  papers,  rescue  by  the 
neutral  crew  after  capture,  &c.  (u).  But  though  the  act  of 
a  neutral  master  in  resisting  search  binds  both  ship  and 
cargo,  yet  it  has  been  solemnly  settled  by  the  Supreme 
American  Court,  that  the  resistance  of  a  belligerent  master 
does  not  bind  a  neutral  shipment,  unless  the  proprietor  has 
co-operated  in  the  resistance  (a?).  Lord  Stowell,  however, 
has  asserted  the  contrary  doctrine  (y). 

CCCCXC.  But  the  act  of  the  agent  or  consignee  of  the 
cargo,  whether  he  be  the  master  or  not,  is  conclusive  upon 
the  owner  of  the  cargo  (z)  ;  and  the  act  of  a  general  agent 
of  the  cargo,  in  covering  the  enemy's  property  in  the  same 
shipment  with  his  principal's  property,  affects  the  whole 
with  condemnation,  although  the  principal  had  no  knowledge 
of  the  illegal  act  («).  And  the  same  principle  is  applied  in 
the  case  of  simulated  papers  ;  for  the  carrying  of  simulated 
papers  is  an  efficient  cause  of  condemnation  (b).  But  in 
peculiar  circumstances,  the  act  of  an  agent  of  the  cargo  will 
be  liberally  construed  in  favour  of  his  principal.  As  if  the 
agent  be  a  belligerent,  and  has  received  orders  to  purchase 
goods  before  the  war  or  before  a  blockade,  his  acts  in 
making  the  shipment  during  a  blockade  are  not  binding  on 
his  principal,  unless  he  had  had  an  opportunity  to  counter- 
mand the  orders,  and  neglected  it ;  for  the  agent  in  such 
cases  may  have  a  personal  interest  in  exporting  the  goods  (c). 


{u)  The  Elsebe,  5  C.  Boh.  Adm.  Rep.  p.  173. 

The  Dispatch,  3  ih.  p.  279. 

The  Nereide,  9  Crancli's  {Amer.)  Rep.  pp.  388,  451. 

(x)  Ibid.  p.  388. 

iy)  The  Fanny.,  1  Dodson^s  Adm.  Rep.  p.  443. 

{z)  The  Vroiu  Judith,  1  C.  Rob.  Adm.  Rep.  p.  150. 

{a)  The  St.  Nicholas,  1  Wheaton^s  (Amer.)  Rep.  p.  417. 

The  Phoenix  Ins.  Co.  v.  Pratt,  2  Binneifs  Rep.  p.  308. 

(6)  Oswell  V.  Vigne,  15  PJasfs  Rep.  p.  70. 

(c)  The  Neptunus,  1  C.  Rob.  Adm.  Rep.  p.  170. 

Cases  cited  in  the  Hoop,  ih.  p.  1 96. 

The  Dankbaarkeit,  1  Dodsovi's  Adm.  Rep.  p.  183. 
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But  the  act  of  the  master  will  not  bind  even  the  owner  of 
the  ship,  unless  it  be  in  cases  within  the  scope  of  his  ordi- 
nary authority.  If,  therefore,  the  master  of  a  non-commis- 
sioned merchant  ship  make  a  capture,  the  owner  is  not  re- 
sponsible in  damages,  if  it  turns  out  to  be  illegal  (d). 

CCCCXCI.  F.  We  have  now  to  consider  the  sentence  in 
the  Prize  Court,  and  the  subsidiary  questions  oi  freight,  of 
costs,  and  expenses. 

CCCCXCII.  Upon  the  hearing  of  the  proofs,  if  the 
case  does  not  require  or  admit  farther  proof,  the  Court 
proceeds  to  pronounce  a  sentence  of  acquittal  or  condemna- 
tion, as  the  justice  of  the  case  requires.  And  it  may  pro-' 
ceed  to  make  a  decree  as  well  after  as  before  the  death  of 
the  parties ;  for  in  proceedings  in  rem  the  suit  does  not 
abate  by  the  death  or  absence  of  all  or  any  of  the  parties 
named  in  the  proceedings  (e).  It  may  be  proper  in  many 
cases,-  where  all  the  parties  on  either  side  are  dead,  not  to 
proceed  to  make  a  decree  in  rem  w^ithout  serving  a  monition 
upon  the  representatives  of  the  deceased  party  to  appear^ 
and  pursue  or  defend  his  rights.  And  where  the  decree  is 
in  personam,  the  Court  will  generally  require  that  the 
representative  should  be  duly  cited  to  appear  to  protect  his 
interests,  so  far  as  they  may  be  affected  by  the  decree  (y). 
It  is,  indeed,  the  duty  of  the  Court  to  take  notice  of  all 
interests  that  result  from  evidence  before  it,  and  not  to 
suffer  any  persons  to  be  precluded  from  their  just  demands 
from  want  of  notice  of  any  facts  that  appear  in  the  course 
of  the  proceedings  {g).  And  where  the  parties  are  not 
formally  before  the  Court,  it  acts  as  a  general  guardian  of 
all  interests  which  are  brought  to  its  notice  {It).     Indeed, 

{d)  Bynkershoeky   Q.  J,  P.  1.  i.  c.  xix.  Du  Fonceau^s  ed.  pp.  147, 
153. 

(e)  Penhallow  v.  Doane,  3  Dallas^  (Amer.)  Rep.  pp.  54,  86,  117. 
The  Falcon,  6  0.  Bob.  Adm.  Rep.  pp.  194,  199. 
(/)  Vide  the  Nostra  Sigiwra  de  los  Dolores,  1  Dodsoti's  Adm.  Rep, 
p.  290. 

{g)  The  Maria  Frangoise,  G  C.  Rob.  Adm.  Rep.  p.  282. 
(/i)  Ibid. 
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in  the  common  cases  of  condemnations,  the  enemy  pro- 
prietor is  necessarily  absent  by  operation  of  law;  and  yet 
the  sentence  is  completely  valid,  as  well  against  him  as 
against  the  whole  world  {i).  To  give  validity,  therefore, 
to  decrees  in  rem,  it  is  not  necessary  that  the  adverse  par- 
ties should  be  before  the  Court  ( k). 

CCCCXCIII.  When  a  sentence  is  pronounced  in  the 
English  Prize  Court,  either  of  acquittal  or  condemnation, 
it  is,  in  general,  by  an  interlocutor!/  decree.  An  interlo- 
cutory decree  is  proper  in  all  cases,  where  anything  farther 
remains  to  be  done  by  the  Court,  as  in  ascertaining  damages 
in  cases  of  illegal  capture,  or  in  deciding  who  are  captors, 
after  deciding  that  the  property  is  to  be  condemned.  The 
right  to  decide  ivho  are  captors  entitled  to  distribution, 
belongs  exclusively  to  the  Prize  Court,  and  its  adjudication 
cannot  be  examined  by  a  Court  of  Common  Law  (/). 
And  no  title  vests  in  the  captors  until  a  final  adjudication 
of  the  Prize  Court  (m).  In  England  the  usual  practice  is 
to  acquit  or  condemn  by  interlocutory  decree  in  all  cases  (n). 
And  a  definitive  sentence  is  reserved  until  all  other  questions 
and  interests  are  disposed  of  (o).  In  the  North  American 
United  States  it  is  more  common  to  reserve  a  decree  until 
a  final  decision  of  all  the  questions  before  the  Court ;  but, 
according  to  Story,  there  can  be  no  doubt  of  the  propriety 
of  an  adherence  to  the  English  practice,  where  the  circum- 
stances of  the  case  require  a  suspension  of  a  final  sentence, 
although  the  propriety  of  an  acquittal  or  condemnation  is 
perfectly  clear  ;  and  in  case  of  an  acquittal  or  condemnation 
by  interlocutory  decree,  there  can  be  no  question  that  an 
appeal  immediately  lies  to  the  proper  Appellate  Court  by 

(i)  The  Falcon^  6  G.  Boh.  Adm.  Rep.  pp.  194,  199. 

{k)  Ihid. 

(l)  Home  V.  Camden,  2  H.  Blackstone* s  Rep.  p.  533, 

4  Durnford  dc  East's  Rep.  p.  382. 

Duckworth  v.  Tucker,  2  Taunton's  Rep.  p.  7- 

(m)  Ihid. 

(n)  Marriott's  Form.  pp.  194,  196. 

(o)  Ihid.  pp.  198,  203. 
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the  parties  affected  by  that  decree ;  for  as  to  them  it  is  an 
interlocutory  having  the  effect  of  a  final  decree. 

CCCCXCIV.  In  respect  to  cases  of  acquittal.  This 
may  be  either  with  or  witfiout  damages  and  costs^  or  upon  the 
terms  of  paying  costs  and  expenses.  In  either  case,  where 
the  damages  or  expenses  are  uncertain,  and  to  be  ascer- 
tained, the  Court  itself  may  proceed  directly  to  assess 
them  ip).  But  the  usual  practice  is,  to  refer  it  to  commis- 
sioners to  hear  the  parties,  examine  their  statements  and 
accounts,  and  report  to  the  Court,  in  detail,  such  allow- 
ance as  they  think  equitable  or  legally  due  to  the  parties. 
Accompanying  the  report,  the  reasons  of  the  commissioners 
for  the  allowance  or  disallowance  of  any  particular  item  are 
usually  given;  and  the  report,  when  returned  to  the  Court, 
is  heard  upon  exceptions  by  the  parties. 

CCCCXCV.  When  restitution  is  decreed,  if  the  property 
remains  specifically  in  the  custody  of  the  Court,  the  warrant 
issues  for  the  delivery  to  the  claimant ;  and  in  such  case, 
unless  it  is  otherwise  ordered  by  the  Court,  the  expenses  of 
the  delivery  are  to  be  borne  by  the  captors  {q).  If  the 
proceeds  of  the  property  are  in  Court,  an  order  for  delivery 
is  usually  made  by  the  Court ;  and  after  a  decree  of  resti- 
tution, the  captors  have  no  right  to  arrest  the  proceeds  in 
the  registry  of  the  Court  by  a  caveat ;  that  can  only  be  done 
by  an  application  to  the  Court  itself  (r).  If  the  proceeds 
are  in  the  hands  of  the  captors  or  their  agents,  a  monition, 
and,  if  necessary,  an  attachment,  issues  to  them  to  bring  in 
the  proceeds.  But  where  the  captors  have  not  conducted 
themselves  unfairly,  on  restitution  decreed,  the}^  will  not  be 
holden  answerable  for  more  than  the  proceeds,  although  the 
sale  made  was  less  than  the  original  value  of  the  property  (5). 
The  property,  upon  a  decree  of  restitution,  may  be  delivered 
to  the  master  as  agent  of  the  shipper  ;  for  in  such  case  the 

{p)  The  Lively,  1  GallisoWs  (Amer.)  Bcp.  p.  315. 
(g)  The  Hendsherg,  6  C.  Rob.  Adm.  Rep.  p.  142. 
(r)  The  Fortn.na,  4  ih.  p.  278. 
(s)  The  Two  Susannahs,  2  ib.  p.  132. 
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master  is  the  agent  of  the  shipper,  and  is  answerable  to 
him  (t). 

But  in  such  a  case,  neither  the  master  nor  any  other 
Prize  Agent  can  claim  the  property  against  his  principal, 
unless  so  far  as  to  cover  his  expenses,  and  the  Court  will 
thus  far  protect  his  rights  ;  but  when  his  expenses  and  his 
liens  on  the  property  are  discharged,  the  Court  will  deliver 
it  directly  to  the  principal  upon  his  own  application  (u). 
After  a  decree  for  restitution  of  partnership  property  to  a 
foreign  house  in  solidum,  the  Court  will  not  sever  the  pro- 
perty merely  because  one  partner  is  a  bankrupt  here  ;  but 
if  the  assignees  put  in  a  claim  for  this  purpose  before  a 
decree,  it  would  be  otherwise  (x). 

CCCCXCVI.  Where  damages  are  decreed^  the  decree 
is  either  against  the  parties  by  name,  or  by  a  description  of 
their  relation  to  the  ship.  Where  a  decree  is  against  the 
owners  of  a  privateer  generally,  a  monition  issues  against 
them  personally  to  pay  the  damages  assessed ;  and  it  may 
also  issue  against  the  sureties  to  the  bond  given  on  takinsi: 
out  the  commission.  In  a  Court  of  International  Law,  a 
person  may  be  considered  as  a  part-owner,  though  his  name 
has  not  been  inserted  in  the  bill  of  sale  or  ship's  register  ; 
and  the  representative  of  a  person  so  deemed  a  part-owner  is 
responsible  for  costs  and  damages  decreed  against  the  owners 
generally,  though  the  party  of  w^hom  he  is  the  representa- 
tive was  not  the  actual  wrong-doer  {if).  And,  as  has  been 
already  stated,  a  part-owner  is  not  exempted  from  being  a 
party  to  a  suit  for  the  proceeds,  by  having  a  release  from 
the  claimant  for  his  share  (r). 


(t)  /Sir  W.  Scott  and  Sir  J.  NlcholVs  Letter  to  Mr.  Jay,  vide  ante, 
.  666. 

(u)  The  Franklin,  4  C.  Bob.  Adm.  Rep.  p.  404. 
The  St.  Lawrence,  2  GalUson^s  (Amer.)  Rep.  p.  19. 
(x)  The  Jefferson,  1  0.  Rob.  Adm.  Rep.  p.  325. 
(y)  The   Nostra   Siynora   de   los   Dolores,    1    Dodson^s   Adm.    Rep 
290. 
(a)  The  Karasan,  5  C.  Rob.  Adm.  Rep.  p.  291. 
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CCCCXCVII.  In  respect  to  cases  of  condemnation. 
Where  an  interlocutory  decree  of  condemnation  passes  in 
favour  of  a  privateer,  it  has  been  usual  in  England  to  deliver 
that  decree,  with  a  proper  commission,  to  the  master  of  the 
privateer,  to  make  sale  of  the  Prize,  and  to  return  an 
account  into  Court  (<2).  But  in  the  North  American  United 
States,  all  sales  of  prizes,  before  as  well  as  after  condemna- 
tion, are  made  by  the  Marshal ;  and  in  respect  to  sales  after 
condemnation,  this  practice  is  farther  enforced  by  Statute  (h). 

CCCCXCVIII.  With  respect  to  freight.  The  following 
observations  relate  to  the  old  practice,  before  the  Declaration 
of  the  Treaty  of  Paris,  1856.  It  frequently  happened  that 
enemies  goods  were  found  on  board  neutral  ships ;  and 
conversely,  that  neutral  goods  were  found  on  board  an 
enemy's  ship.  In  these  cases  questions  often  occurred  as 
to  the  right  of  the  parties  to  freight,  expenses,  &c. 

CCCCXCIX.  And  first,  in  respect  to  Neutral  shi])S. 
It  has  been  ruled  that  in  general,  where  enemies  goods 
are  captured  in  a  neutral  ship,  the  captors  take  cum 
onere  ;  and  if  the  conduct  of  the  neutral  has  been  perfectly 
fair  and  impartial,  it  is  the  practice  of  the  Prize  Court  to 
allow  him  his  full  freight,  in  the  same  manner  as  if  the 
original  voyage  had  been  performed  (c);  and  in  like  manner, 
to  allow  him  his  expenses  {d).     The  freight  allowed  is  not, 


(a)  Senbhle,  the  Venus,  6  G.  Rob.  Adm.  Rep.  p.  235. 
(6)  January  27th,  1813,  c.  civ.  new  ed.  c.  cccclxxviii. 

(c)  The  Hoop,  1  C.  Roh.  Adm.  Rep.  pp.  196,  219. 

The  Antonia  Johanna,  1  Wheaton's  (Amer.)  Rep.  p.  159, 

(d)  The  Hoop,  1  G.  Rob.  Adm.  Rep.  p.  196. 
The  Bremen  Flugge,  4  ib.  p.  90. 

The  Der  Mohr,  ib.  p.  314. 

Smart  v.  Wolff,  3  Durnford  and  Easfs  Rep.  p.  323. 

Vattel,  liv.  iii.  c,  vii.  s.  115. 

The  Gonsolato  del  Mare,  ch.  cclxxiii. 

Sir  W.  Scott  and  Sir  J.  NichoWs  Letter  to  Mr.  Jay,  ante,  p.  066. 

The  Gopenhagcn,  1  G.  Rob.  Adm.  Rep.  p.  289, 

The  Anna  Gatharina,  Q  ib.  p.  10. 

The  Gatharina  Elizabeth,  Acton''s  Rep.  p.  209. 

The  Fortuna,  Edivards'  Adm.  Rep.  p.  59. 

VOL.  III.  3  c; 
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however,  necessarily  the  rate  agreed  on  by  the  parties,  if  it 
be  inflamed  by  extraordinary  circumstances;  but  a  reasonable 
freight  only  will,  in  such  cases,  be  allowed  (e).  And  where 
the  goods  have  been  once  unlivered  by  order  of  Court,  the 
whole  freight  for  the  voyage  is  due,  and  the  owner  of  the 
goods,  even  in  case  of  restitution,  cannot  demand  the  ship  to 
reload  them  and  carry  them  to  the  original  port  of  destina- 
tion, for  by  the  separation  the  ship  is  exonerated  (f);  but 
it  would  be  otherwise  if  there  had  been  no  unlivery  (g).  And 
the  neutral  will  be  allowed  his  freight  where  he  carries  the 
goods  of  one  belligerent  to  its  enemy ;  for  though  such  a 
trade  be  illegal  as  to  the  subjects,  it  is  not  so  as  to 
neutrals  (h).  So,  on  a  voyage  from  the  port  of  one  enemy 
to  the  port  of  another  enemy  (z).  But  if  the  neutral  has 
conducted  himself  fraudulently  or  unfairly,  or  in  violation  of 
belligerent  rights,  he  will  not  be  allowed  freight  or  expenses, 
and,  in  flagrant  cases,  will  be  visited  with  confiscation,  even 
of  the  ship  itself.  And  he  is  never  allowed  freight  where 
he  has  used  false  papers  (It)  ;  nor  upon  the  carriage  of  contra- 
band goods  (/) ;  nor  where  there  has  been  a  spoliation  of 
papers  (m)  ;  nor  where  the  cause  of  capture  was  the  ship 


(e)  The  Tivilling  Biget,  5  C,  Boh,  Adm.  Bep.  p.  82. 

(/)  The  Roffnung,  6  ih.  p.  231. 

The  Prosper,  Edwards'  Adm.  Bep.  p.  72. 

{g)  The  Copenhagen,  1  G.  Boh.  Adm.  Bep.  p.  289. 

Qi)  The  Hoop,  ih.  pp.  196,  219. 

(i)  The  Wilhelmina,  2  ib.  p.  101,  note. 

(k)  The  Atlas,  3  ih.  pp.  299,  304,  note. 

Sir  W.  Scott  and  Sir  J.  NicholVs  Letter  to  Mr.  Jay,  ante,  p.  666. 

(0  Ihid. 

Bynk.  Q.  J.  Puh.,  Du  Po7iceau's  ed.  p.  81. 

The  Sarah  Christina,  1  C.  Boh.  Adm.  Bep.  p.  237- 

The  Mercurius,  ih.  p.  288. 

The  Emanuel,  ih.  p.  296. 

The  Neptunus,  3  ih.  p.  108. 

The  Neutralitet,  ih.  p.  295. 

The  Oster  Bisoer,  4  ih.  p.  199. 

The  Commercen,  1  Wheatonh  (Amer.)  Bep.  p.  382. 

(m)  The  Bising  Sun,  2  C.  Boh.  Adm.  Bep.  p.  104. 

The  Madonna  del  Burso,  4  ih.  pp.  169,  ]  83. 
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jELXid  not  the  cargo  (n).  But  where  part  of  the  goods  are 
condemned  as  contraband,  and  part  restored  after  unlivery 
of  the  cargo,  freight  may  be  decreed  as  a  charge  upon  the 
part  restored  (o).  If  the  goods  are  unlivered  under  a  hostile 
embargo  upon  neutral  ships,  they  are  discharged  of  the  lien 
of  the  freight ;  and  if  freight  be  decreed,  it  can  only  be 
against  the  original  consignees  or  freighters,  and  not  against 
a  prior  purchaser,  who  has  received  them  on  bail  (p). 

When  a  decree  is  made  that  the  freight  shall  be  a  charge 
on  the  cargo,  application  must  be  made  to  the  Court  for  the 
sale  of  so  much  as  is  necessary  for  this  purpose  (q).  In 
general,  where  a  ship  and  cargo  are  restored,  with  a  decree 
that  the  freight  shall  be  a  charge  on  the  cargo,  if  the  pro- 
ceeds of  the  cargo  are  not  sufficient  to  pay  the  freight,  the 
captors  are  not  responsible  for  the  deficiency  (r).  But 
although  the  capture  be  right,  yet  if  afterwards  the  cargo 
is  lost  by  the  negligence  of  the  captors,  and  the  freight  be 
decreed  a  charge  on  the  cargo,  the  captors  are  responsible 
to  pay  it  (5).  Where  the  freight  of  the  neutral  and  the 
expenses  of  the  captors  are  both  decreed  to  be  a  charge  on 
the  cargo,  and  the  proceeds  are  insufficient  to  discharge  both, 
priority  of  payment  of  the  freight  is,  in  ordinary  cases, 
allowed  by  the  Court,  as  a  lien  that  takes  place  of  all 
others  {t). 

D.  In  the  next  place,  as  to  the  allowance  of  freight 
to  the  captors. — This  may  happen  when  the  ship  is  hostile, 
and  the  cargo,  or  a  part  thereof,  is  neutral.  The  general  rule 
is,  that  if  neutral  goods  are  found  on  board  of  a  hostile  ship, 
the  captors  are  not  entitled  to  freight  therefor,  unless  they 


(n)  The  Fortuna,  Edwards'  Adm.  Rep.  p.  56, 
(o)  The  Oster  Bisoer,  4  C.  Bob.  Adm.  Bep.  p.  199. 
(p)  The  Theresa  Bonita,  4  C.  Bob.  Adm.  Be}?,  p.  236. 
(q)  The  Vrow  Margaretha,  ib.  p.  304,  note, 
(r)  The  Haabet,  ib.  p.  302. 
(s)  The  Der  Mohr,  ib.  p.  315. 
(0  The  Bremen  Flugge,  lb.  p.  90. 
3  c  2 
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carry  the  goods  to  the  23ort  of  destmation  (u).  And  the  rule 
is  applied,  notwithstanding  there  may  have  been  a  sale  of 
the  goods  beneficial  to  the  owners  (x).  But  there  are 
exceptions  to  the  rule  itself;  for  if  the  captors  bring  the 
cargo  to  the  country  where  the  claimants  ultimately  designed 
to  send  it,  but  were  compelled  to  take  a  circuitous  route 
in  existing  circumstances,  the  captors  are  entitled  to 
freight,  notwithstanding  the  ship  was  actually  destined  to 
another  country,  there  to  land  it  (^).  So,  if  brought  to  the 
same  country,  but  not  to  the  port  of  actual  destination  (z). 
So,  where  the  goods  are  brought  to  the  country  where  the 
proceeds  were  ultimately  destined,  and  would  have  been 
brought  directly,  but  for  a  prohibition  of  municipal  law  («). 
Where  freight  is  decreed  to  the  captors,  it  will  be  paid  by 
the  Court,  out  of  the  cargo  or  its  proceeds,  if  yet  remaining 
in  the  Admiralty  (b).  And  in  particular  circumstances, 
application  may  be  made  to  the  Court,  to  decree  the  sale  of 
so  much  of  the  cargo  as  may  be  necessary  to  be  sold  for  the 
discharge  of  freight  (c).  And  where  freight  is  allowed  to 
the  captors,  if  they  have  done  any  damage  to  the  cargo,  the 
amount  may  be  deducted  by  way  of  set-off  or  compensa- 
tion {d). 

DI.  As  to  the  allowance  of  costs  and  expenses.— In  cases 
w  hen  farther  proof  is  directed,  costs  and  expenses  are  never 
allowed  to  the   claimant    {e)    nor    refused    to    the    captors. 


((()  Bynk.  Q.  J.  Pub.  lib.  i.  c.  xiii.  Du  Fonceaio's  ed.  p.  105. 

The  Diana,  5  C.  Rob.  Adm.  Rep.  p.  67. 

The  Fortuna,  Edwards'  Adm.  Re]j.  p.  56. 

{x)  The  Vroiv  Anna  Caiharina,  6  C.  Rob.  Adm.  Rep.  p.  269. 

The  Fortuna,  Fdivards'  Adm.  Rep.  p.  56. 

('(/)  The  Diana,  5  C.  Rob.  Adm.  Rep.  p.  67. 

(z)  The  Vrouiv  Henrietta,  ib.  p.  75,  note. 

But  see  the  Wilhelmina  Eleonora,  3  ib.  p.  234. 

(a)  The  Ann  Green,  1  Oallisonh  (Amer.)  Rep.  p.  274. 

(6)  The  Fortuna,  4  0.  Rob.  Adm.  Rep.  p.  278. 

(c)  Ibid.  p.  304,  note. 

(d)  The  Fortuna,  ib.  p.  278. 

(e)  The  Einigheden,  1  ib.  p.  323. 


PRIZE    COURT — COSTS    AND    EXPENSES.  757 

Nor  where  the  neutrality  of  the  property  does  not  appear 
by  the  papers  on  board  and  the  preparatory  evidence  ( /)  ; 
nor  where  papers  are  spoliated  or  thrown  overboard,  unless 
the  act  be  produced  by  the  captor's  misconduct,  as  by  firing 
under  false  colours  (^)  ;  nor  where  the  master  or  crew,  upon 
the  preparatory  examinations,  grossly  prevaricate  (h)  ;  nor 
where  any  part  of  the  cargo  is  condemned  (z)  ;  nor  where 
the  ship  comes  from  a  blockaded  port  (k)  ;  nor  if  the  ship 
be  restored  by  consent,  without  reserving  the  question  of 
costs  and  expenses  (/). 

DII.  But  in  all  these  cases  it  is  in  the  discretion  of 
the  Court  to  allow  the  captors  their  costs  and  expenses  (m)  ; 
and,  in  general,  wherever  the  captors  are  justified  in  the 
capture,  their  costs  and  expenses  are  decreed  to  them  by 
the  Court,  in  case  of  restitution  of  property  (n).  There- 
fore, they  are  allowed  where  the  original  destination  was  to 
a  blockaded  port,  although  changed  on  hearing  of  the  block- 
ade (o)  ;  where  ships,  even  of  our  ow^n  country,  are  cap- 
tured sailing  under  false  papers  (p)  ;  where  the  nature  of 
the  cargo  is  ambiguous  as  to  contraband  (q)  ;  and,  generally, 


(/)  Sir  W.  Scott  and  Sir  J.  NickolVs  Letter  to  Mr.  Jay,  ante-y 
p.  666. 

Opinion  of  M.  Portalis  in  the  Statira,  2  Cranchh  {Amer.)  i?ep, 
p.  102,  note  (a). 

{g)  The  Peacock,  4  C.  Roh.  Adm.  Rep.  p.  185. 

(h)  The  Peacock,  4  ib.  p.  185. 

(i)  The  William,  6  ih.  p.  316. 

(k)  The  Frederick  Molke,  1  ih.  p.  86. 

The  Betsey,  ih.  p.  93. 

The  Vrouw  Judith,  ih.  p.  150. 

{I)  The  Maria  Powlona,  6  ih.  p.  236. 

(m)  Sir  W.  Scott  and  Sir  J.  NicliolVs  Letter  to  Mr.  Jay,  ante,  p.  666» 

{n)  The  Imina,  3  0.  Roh.  Adm.  Rep.  p.  167. 

The  Principe,  Edw.  Adm.  Rep.  p.  70. 

The  Ostsee,  11  Moore,  P.  C.  Rep.  p.  150  (1854). 

(o)  The  Imina,  3  0.  Roh.  Adm.  Rep.  p.  167. 

{p)  The  Sarah,  ih.  p.  330. 

Iq)  The  Twende  Brodre,  4  ih.  p.  33, 
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in  all  cases  of  false  papers  (r)  ;  and  in  all  cases  where 
farther  proof  is  required  (.9). 

Dili.  In  cases  where  the  captors'  expenses  are  allowed, 
the  expenses  intended  are  such  as  are  necessarily  incurred 
in  consequence  of  the  act  of  capture  (t)  ;  such  are  the  ex- 
penses of  the  captors'  agent  (w),  but  not  insurance  made  by 
the  captors  (a?),  nor  expenses  of  transmitting  a  cargo  from 
a  colony  to  the  mother  country  (y).  And  property  restored 
to  the  claimant  is  not  to  be  charged  with  any  expenses  for 
agency,  or  for  taking  care  of  it,  unless  made  a  charge  by 
the  Court  (z).  And  the  expense  of  an  unlivery  or  delivery 
of  the  property  which  is  restored  is  to  be  borne  by  the 
captors  or  releasing  party,  and  not  by  the  property,  unless 
it  is  so  directed  by  the  Court  («).  In  general,  where  the 
property  is  condemned,  the  expenses  of  unlivery  and  ware- 
housing, &c.  fall  on  the  captors  (b)  ;  and  where  it  is  re- 
stored the  Court  will  apportion  them  in  its  discretion  on  the 
captors  and  on  the  cargo  (c). 

DIV.  In  cases  of  neutral  ships,  it  is  usual  to  allow  the 
master  his  adventure  and  personal  expenses,  if  his  conduct 
has  been  fair  and  unimpeachable  (d)  ;  but  where  the  master 
find  crew  prevaricate  in  their  evidence,  their  adventures  are 


The  Gute  Gesellschaft,  4  C.  Bob.  Adm.  Rep.  p.  94. 

The  Christina  Maria.,  ib.  p.  166. 

(r)  The  Nostra  Signora  de  Piedade  Nova  Aurora,  6  ib.  p.  41. 

(s)  See  the  Frances,  1  Gallison^s  (Amer.)  Rep.  p.  445. 

The  Apollo,  4  C,  Rob.  Adm.  Rep.  p.  158. 

The  Mary,  9  Cranch's  {Amer.)  Rep.  p.  126. 

{t)  The  Catharine  and  Anna,  4  C.  Rob.  Adm.  Rep.  p.  39. 

(?,*)  The  Asia  Grande,  Edwards''  Adm.  Rep.  p.  45. 

(x)  The  Catharine  and  Anna,  4  C.  Rob.  Adm.  Rep.  p.  39. 

(y)  The  Narcissus,  ib.  p.  17. 

(z)  The  Asia  Grande,  Edwards^  Adm.  Rep.  p.  45. 

(a)  The  Rendsberg,  6  C.  Rob.  Adm.  Rep.  p.  142, 

(/>)  The  Industrie,  5  ^6.  p.  88. 

(c)  Ibid. 

(d)  The  Calypso,  2  ib.  -p.  298. 
The  Anna  Catharina,  6  ib.  p.  10, 
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never  restored  (e)  ;  nor  where  the  ship  is  engaged  in  a  frau- 
dulent trade  (^). 

DV.  It  remains  to  notice  a  few  miscellaneous  and  out- 
lying matters. 

Firsts  as  to  the  extent  of  the  jurisdiction  of  the  Prize 
Court  (ff). 

The  Admiralty  Court,  according  to  the  law  of  England 
and  of  the  North  American  United  States,  merely  by  its 
own  inherent  powers,  never  exercises  jurisdiction  as  to  cap- 
tures or  seizures  as  Prize  made  on  shore  without  the  co- 
operation of  naval  forces,  whether  made  in  our  own  or  in  a 
foreign  territory  (A)  ;  whenever  such  a  jurisdiction  is  exer- 
cised, it  is  by  virtue  of  powers  derived  aliunde.  And 
though  when  the  jurisdiction  has  once  attached,  it  may  be 
lost  by  a  hostile  recapture,  escape,  or  voluntary  discharge  (i), 
yet  it  remains  notwithstanding  the  goods  are  landed  ;  for  it 
does  not  depend  on  their  local  situation  after  capture ;  but 
the  Court  will  follow  the  goods  or  their  proceeds  with  its 
process,  wherever  they  may  be  found,  or  under  whatever 
title  acquired  {k).  Therefore,  where  the  property  is  carried 
into  a  foreign  port,  and  there  delivered  upon  ball  by  the 
captors,  the  Prize  Court  does  not  lose  its  jurisdiction, 
but  may  proceed  to  adjudication  and  enforce  the  stipula- 
tion (/).      So,  if  a   Prize    be  lost   at  sea,  the   Court  may, 


(e)  The  Anna  Catharina,  4  G.  Roh.  Adm.  Rep.  p.  120. 

(/)  The  Christiansberg ,  6  ib.  p.  376. 

(g)  Vide  ante,  s.  34  of  27  &  28  Vict.  c.  25,  §  ccccxl.  a. 

(/i)  Anthon  v.  Fisher,  1  Dong.  Rep.  p.  649,  note  (1). 

Maisonnaire  v.  Keating,  2  Gallismis  (Amer.)  Rep.  p.  325. 

(i)  The  Tiuo  Friends,  1  0.  Roh.  Adm.  Rep.  pp.  271,  284. 

The  Emidous,  1  Gallison^s  (Amer.)  Rep.  p.  563. 

(k)  Hudson  v.  Guestier,  4  Cranch^s  {Amer.)  Rep.  p.  293, 

{I)  Home  V.  Camden,  2  H.  Blackstone^s  Rep.  p.  533. 

4  Durnford  <&  East's  Rep.  p.  383. 

Willis  V.  Commissioners  of  Prize,  5  Fast  Rep.  p.  22, 

The  Noysomhed,  7  Vesey  Rep.  p.  593. 

The  Brig  Louis,  5  C.  Roh.  Adm.  Rep.  p.  146. 

The  Two  Friends,  1  ih.  p.  271. 
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nevertheless^  pri)ceed  to  adjudication,  either  at  the  instance 
of  the  captors,  or  of  the  claimints  (m)  ;  so,  although  the 
property  may  be  actually  lying  within  a  foreign  neutral 
territory,  the  Court  may  proceed  to  adjudication  (??)  ;  so, 
although  the  property  has  been  sold  by  the  captors,  or  has 
passed  into  other  hands  (o)  ;  but  it  rests  in  the  sound  dis- 
cretion of  the  Court,  whether,  when  property  has  been  sold 
or  converted  by  the  captors,  it  will  proceed  to  adjudication 
in  their  favour ;  for  it  is  only  in  cases  where  the  same  has 
been  justifiably  or  legally  converted  by  the  captors  that  they 
can  claim  its  aid.  The  Court  will  withhold  that  aid  where 
there  has  been  a  conversion  by  the  captors  without  necessity 
or  reasonable  cause  (/?).  When  once  the  Prize  Court  has 
acquired  jurisdiction  over  the  principal  cause,  it  will  exert 
its  authority  over  all  the  incidents  (q).  It  will  follow  Prize 
proceeds  into  the  hands  of  agents,  or  other  persons  holding 


The  Eliza,  1  Acto7i  Rep.  p.  336. 

Smart  v.  Wolff,  3  Durnford  c&  East's  Rep.  p.  223. 

The  Pomona,  1  Dodson's  Adm.  Rep.  p.  25. 

(m)  The  Peacock,  4  0.  Roh.  Adm.  Rep.  p.  ]85. 

The  Susanna,  6  lb.  p.  48. 

{')i)  Hudson  V.  Guestier,  4  CrancKs  (Amer.)  Rep.  p.  293. 

The  Christopher,  2  C.  Rob.  Adm.  Rep.  p.  209. 

The  Henrick  and  Maria,  4  ib.  p.  43. 

The  Comet,  5  ib.  p.  285. 

The  Victoria,  Edivards'  Adm.  Rep.  p.  97. 

(o)  The  Falco7i,  6  C.  Rob.  Adm.  Rep.  p.  194. 

The  Pomona,  1  Dodson's  Adm.  Rep.  p.  25. 

(p)  rEole,  6  C.  Rob.  Adm.  Rep.  p.  220. 

La  Dame  Cecile,  ib.  p.  257. 

The  Arabella  and  Madeira,  2  Gallisonh  (Amer.)  Rep.  p.  368. 

(q)  "  S'il  y  a  aucun  qui  rompe  coffre,  balle  ou  pippe,  ou  autre  mar- 
chandise,  que  nostre  dit  admiral  ne  soit  present  en  sa  personne  pour 
luy,  il  forfera  sa  part  du  butin  et  si  sera  par  iceluy  admiral  puny  selon 
le  meff^ict." — Ordonnance  de  1400,  art.  10.  Coll.  Mar.  79. 

Ordonnance  de  1584,  art.  38.  id.  111. 

"  Def endons  de  faire  aucune  ouverture  des  coffres,  ballots,  sacs, 
pipes,  barriques,  tonneaux  et  armoires,  de  transporter  ou  vendre  aucnne 
marchandise  de  la  prise  :  et  a  toutes  personnes  d'en  achester  ou  receler, 
jusqu'd  ce  que  la  prise  ait  ete  jugee,  ou  qu'il  en  ait  ete  ordonne  par 
justice;  a  peine  de  restitution    de   quadruple,    et   de   punition   cor- 
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them  for  the  captors,  or  by  any  other  title ;  and  in  proper 
cases  will  decree  the  parties  to  pay  over  the  proceeds,  with 
interest  upon  the  same  for  the  time  they  have  been  in  their 
hands  (r).  It  may  also  enforce  its  decrees  against  persons 
having  the  proceeds  of  Prizes  in  their  hands,  notwithstanding 
no  stipulation,  or  an  insufficient  stipulation,  has  been  taken 
on  a  delivery  on  bail ;  for  it  may  always  proceed  in  rem 
where  the  res  can  be  found,  and  is  not  confined  to  the 
remedy  on  the  stipulation  (5)  ;  and  in  these  cases  the  Court 
may  proceed  upon  its  own  authority,  ex  officio,  as  well  as 
upon  the  application  of  parties  (t)  ;  nor  is  the  Cowvt  functus 


porelle." — Ordonnance  de  1681,  liv.  iii.  tit.  ix.  Des  Prices,  art.  20,  4  Juin, 
1783. 

' '  Jugement  en  dernier  ressort  de  I'amiraute  de  Dunkerque,  contra 
les  auteurs  du  pillage  du  navire  L'Amitie,  qui  les  condamne  a  la 
restitution  du  prix  des  choses  pillees,  les  prive  de  leur  part  aux  prises, 
et  prononce  le  bannissement  contre  I'un  d'eux,  avec  injonction  au 
capitaine  du  corsaire  capteur  d'etre  plus  circonspect  a  I'avenir." — 
Code  des  Prises,  torn.  i.  p.  118.  {Par  Guichard.) 

"  M.  I'amiral  et  les  commissaires  connoitront  aussi  des  partages  des 
prises  et  de  tout  ce  qui  leur  est  incident,  meme  des  liquidations  et 
comptes  des  depositaires,  lorsqu'ils  le  jugeront  a  propos,  comnie  aussi 
des  echouements  des  vaisseaux  ennemis  qui  arriveront  pendant  la 
guerre,  circonstances  et  de'pendances. " — Beglement  du  23  Aviil,  1744, 
art.  5. 

2  Valin  sur  V Ordonnance^  p.  318. 

(r)  Smart  v.  Wolff,  3  Durnford  dh  East's  Rep.  p.  313. 

Home  V.  Camden,  2  H.  Blacksto7ie,  p.  533. 

4  Durnford  cfc  East's  Rep.  p.  382. 

Jennings  v,  Carson,  4  CrancWs  {Anier.)  Rep.  p.  1. 

The  Two  Friends,  i  C.  Rob.  Adm.  Rep.  p.  273. 

Willis  V.  Commissioners  of  Prizes,  5  East  Rep.  p.  22. 

The  Noijsomhed,  7  Vesey  Rep.  p.  593. 

The  Princessa,  2  C.  Roh.  Adm.  Rep.  p.  31. 

The  Brig  Louis,  b  ih.  p.  146. 

{s)  Per  B'ldler,  J.,  in  3  Durnford  d-  East's  Rep.  p.  323. 

Per  Grose,  J.,  in  5  East  Rep.  p.  22, 

The  Pomona,  1  Dodson's  Adm.  Rep.  p.  25. 

The  Herkimer,  Stetvart's  Rep.  p.  128. 

S.  C.  2  HalVs  (Amer.)  Law  Journ.  p.  133. 

(t)  The  Herkimer,  Stewart's  Rep.  p.  128. 

S.  C.  2  HalVs  {Am,er.)  Law  Journ.  p.  133 
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officio  after  sentence  pronounced,  for  it  may  proceed  to 
enforce  all  rights,  and  issue  process  therefor,  so  long 
as  anything  remains  to  be  done  touching  the  subject 
matter  (u). 

The  Prize  Court  has  also  exclusive  jurisdiction  as  to  the 
question  who  are  the  captors  and  joint  captors  entitled  to 
share  in  the  distribution  ;  and  its  decree  is  conclusive  upon 
all  parties  {x). 

DVI.  Next,  as  to  unlivery  of  Cargo, — It  is  a  settled 
rule  of  the  Prize  Court,  not  to  deliver  a  cargo  on  Bail, 
before  the  cause  has  been  fully  heard,  unless  by  the  consent 
of  all  parties ;  and  if  any  inconvenience  should  result  from 
this  rule,  as  if  the  property  be  perishable,  it  may  easily  be 
avoided  by  an  interlocutory  sale  (z/).  After  the  hearing, 
if  the  claimant  obtain  a  decree  in  his  favour,  or  an  order  for 
farther  proof,  the  Court  will  listen  to  an  application  for  a 
delivery  on  bail ;  but  if  this  claim  be  rejected,  or  be  affected 
by  the  imputation  of  fraudulent  or  unlawful  conduct,  the 
application  will  not  be  allowed,  notwithstanding  an  appeal 
is  interposed.  Where  there  is  a  decree  of  condemnation, 
the  captors  are,  in  general,  entitled  to  a  delivery  of  the 
property,  or  the  proceeds  thereof,  upon  bail  {z). 

DVII.  In  the  progress  of  the  cause,  an  unlivery  of  the 
cargo  often  becomes  necessary,  either  to  ascertain  its  nature 
and  quality  («),  or  more  eiFectually  to  preserve  it  from  in- 


{u)  Home  v.  Camden,  2  H.  Blachstone' s  Rep.  p.  533. 

Cases  uhi  supra. 

(jc)  Home  v.  Camden,  2  H.  Blachstone'' s  Hep.  p.  533. 

4  Burn,  cfc  East's  Rep.  p.  382. 

The  Herkimer,  Stewards  Rep.  p.  128. 

8.  C.  2  HalVs  {Amer.)  Laiv  Journ.  p.  133. 

Duckworth  v.  Tucker,  2  Taunton's  Rep.  p.  7- 

(y)  The  Copenhagen,  3  C.  Roh.  Adm.  Rep.  p.  178. 

{z)   Vide  ante,  §  ccccxl.  A.  27  &  28  Vict.  c.  25,  ss.  24,  28. 

{a)  The  Liverpool  Packet,  1  GalUson's  (Amer.)  Rep.  p.  513. 

Marriott's  Form.  p.  229. 

The  Carl  Walter,  4  C.  Roh.  Adm.  Rep.  p.  207. 

The  Richmond,  5  ih.  p.  325. 
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jury  and  pillage  (^),  or  because  the  ship  stands  in  a  pre- 
dicament altogether  distinct  from  that  of  her  cargo  (c).  In 
all  these  and  other  proper  cases,  the  Prize  Court  will,  upon 
proper  application,  decree  an  unlivery.  Upon  ordering  an 
unlivery,  a  warrant  or  commission  of  unlivery  is  directed 
to  some  competent  person,  and  usually  to  the  Marshal,  to  un- 
lade the  cargo,  and  to  make  a  true  and  perfect  inventory 
thereof  (d).  At  the  same  time,  a  warrant  or  commission  of 
appraisement  is  usually  directed  to  some  competent  persons, 
who  are  to  reduce  into  writing  a  true  and  perfect  inventory 
of  the  cargo,  and  upon  oath  to  appraise  the  same  according 
to  its  true  value.  In  England,  this  commission  is  sometimes 
directed  to  a  person  who  is  authorised  to  choose  and  swear 
the  appraisers  himself  (^).  But  in  the  North  American 
United  States,  the  general  practice  is,  for  the  Courts  to 
appoint  the  appraisers,  in  the  first  instance.  And  where  it 
becomes  necessary  or  proper  to  unlade  the  cargo  for  inspec- 
tion of  its  nature  or  quality,  a  commission  of  inspection  is 
issued,  directed  to  some  competent  persons,  in  like  manner, 
to  return  an  inventory  thereof,  with  a  certificate  of  the  par- 
ticulars, names,  descriptions,  and  sortments  of  the  goods, 
together  with  their  several  marks  and  numbers,  and  the 
nature,  use,  quantities,  and  qualities  thereof  (f).     The  Court 


The  Jonge  Margaretha,  1  0.  Bob.  Adm   Bep.  p.  182. 
The  Oster  Bisoer,  4  ^6.  p.  199. 
(6)  Marriott's  Form.  p.  323. 

(c)  The  Hoffnung,  6  0.  Boh.  Adm.  Bep.  p.  231. 
The  Prosper,  Edwards'  Adm.  Bep.  p.  72. 
Marriott's  Form.  p.  224. 

(d)  Ibid. 

(e)  Ibid.  p.  227. 
(/)  Ibid.  p.  229. 

"  S'il  est  necessaire,  avant  le  jugement  de  la  prise,  de  tirer  les  mar- 
chandises  du  vaisseau,  pour  en  empecher  le  deperissement,  il  en  sera 
fait  inventaire  en  presence  de  notre  procureur  et  des  parties  in- 
teressees,  qui  le  signeront,  si  elles  peuvent  signer,  pour  ensuite  etre 
mises  sous  la  garde  d'une  personne  solvable,  ou  dans  des  magasins 
fermans  a  trois  clefs  differentes,  dont  I'une  sera  delivree  aux  arma- 
teurs,  I'autre  au  receveur  de  I'admiral,  et  la  troisifeme  aux  reclama- 


764  INTERNATIONAL    LAW. 

may  also,  in  its  discretion,  order  the  ship,  or  cargo,  or  both, 
to  be  removed  to  another  place  or  port ;  for,  having  the 
custody  of  the  things,  it  is  bound  to  use  all  reasonable  pre- 
cautions to  preserve  it,  and  to  consult  the  best  interests  of 
all  parties ;  and  in  such  a  case  a  commission  of  removal  is 
issued,  which  is  usually  directed  to  the  Marshal ;  but  the 
Court  may  direct  it  to  any  other  person  (^). 

An  unlivery  of  the  cargo  is  considered  as  done  for  the 
benefit  of  all  parties,  and  therefore  the  expense  is  generally 
borne  by  the  party  ultimately  prevailing.  If  the  captors 
apply  for  an  unlivery,  and  the  property  is  condemned,  the 
expense  falls  on  the  captors ;  but  if  restitution  be  awarded, 
the  Court,  in  its  discretion,  usually  makes  the  expense  a 
charge  on  the  cargo  Qi). 

After  unlivery  and  appraisement,  the  Court  sometimes 
decrees  a  sale,  or  delivery  on  bail  of  the  property  to  the 
captors  or  the  claimants.  Where  a  sale  is  ordered,  which  is 
usually  done  where  the  ship  and  cargo  are  in  a  perishing 
condition,  or  liable  to  deterioration  pending  the  process  (z), 
in  England  a  commission  of  appraisement  and  sale  issues  to 
some    competent   persons,  jointly  and  severally,  to  reduce 


teiirs,  si  aucun  se  presente,  sinon  a  notre  procureur." — IJOrdonnance 
de  1687,  liv.  iii-  tit.  ix.  Des  Prises,  art.  27. 

(g)  MarrioWs  Form.  p.  234. 

The  Rendsherg,  6  C.  Boh.  Adm.  Rep.  p,  142. 

The  Sacra  Familia,  5  ib.  p.  360. 

(h)  The  Industrie,  ib.  p.  88. 

"  Qii'a  I'avenir,  tous  tes  frais  faits  tant  pour  la  conservation  ou  la 
vente  des  marchandises  des  prises,  dans  le  cas  ou  elle  sera  permise,  que 
pour  la  subsistance  du  maitre  et  autres  officiers,  mariniers  ou  matelots 
qui  y  seront  restes,  seront pris  sur  le  bdtiment,  et payes  par  le  reclamateur 
qui  en  aura  obtenu  la  mainlevee,  lorsqu'il  en  sera  remisen  possession." 
— Arret  dM  Conseil  du  23  Decembre,  1705. 

(i)  The  St.  Lawrence,  1  Gallisonh  (Amer.)  Rep.  p.  467. 

The  Frances,  ib.  p.  451. 

Jennings  V.  Carson,  4  Cranch's  (Amer.)  Rep.  p.  2. 

Stoddart  v.  Read,  2  Dallash  {Amer.)  Rep.  p.  40. 

MarriotVs  Form.  pp.  237,  318. 

The  Copenhagen,  3  C.  Rob.  Adm.  Rep.  p.  178. 
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into  writing  a  true  inventory  of  the  goods,  and  to  choose  ap- 
praisers, who  are  to  appraise  the  same  on  oath  ;  and  after 
appraisement,  the  commissioners  are  to  expose  the  same  to 
public  sale,  and  bring  the  proceeds  into  the  registry  of  the 
Court  (A).  And  in  England  it  is  the  regular  practice  of 
the  Court,  that  one  of  the  commissioners  should  be  named 
by  the  claimant  (/).  And  in  the  United  States,  a  sale  is 
sometimes  ordered,  without  a  previous  api)raisement ;  or  if 
an  appraisement  be  ordered,  the  appraisers  are  always  named 
by  the  Court  itself.  In  case  of  an  appraisement  and  sale, 
the  expenses  of  taking  out  the  commission,  &c.,  are,  in  the 
first  instance,  borne  by  the  party  applying  for  the  sale,  and 
ultimately  as  the  Court  may  direct  (m)  ;  and  such  sale  is 
usually,  in  England,  made  by  the  Marshal ;  but  it  seems 
that  the  Court  may  direct  it  to  be  made  by  any  other  per- 
son (n).  In  the  United  States,  the  sale  is  invariably  made 
by  the  Marshal ;  and  it  would  seem  highly  proper,  in  all 
cases,  to  have  a  previous  inventory  and  appraisement,  with 
a  view  to  check  any  attempt  of  fraud,  and  to  establish 
the  proper  responsibility  of  the  officers  of  the  Court,  in 
cases  of  negligent  custody.  This  is  the  regular  practice  of 
the  Prize  Court ;  and  the  most  obvious  reasons  of  public 
policy  require  a  strict  adherence  to  it. 

DVIII.  The  subject  of  delivery  has  been  already  partially 
discussed  ;  to  the  observations  already  made  upon  the  sub- 
ject may  be  added  the  following  (o).  Sometimes  the  pro- 
perty is  delivered  on  bail  to  return  the  same,  or  the  full 
value  to  answer  the  decree,  and  in  such  case,  the  Court 
has  a  right  to  inquire  what  is  the  full  value,  and  to  decree 
accordingly  (p).     And  if  the  bail  security  be  taken  by  w^ay 


(k)  MarrioWs  Form.  pp.  237,  318. 

(0  The  Carl  Walter,  4  C.  Bob.  Adm.  Rep.  pp.  207,  211. 

(m)  16,  p.  207.  {n)  The  Rendsberg,  6  ib.  p.  142. 

(o)  Ibid.  pp.  142,  144. 

The  Euphrates,  1  Gallison^s  {Amer.)  Rep.  j).  451. 

The  Diana,  2  ib.  p.  93. 

(p)  Brymer  v.  Atkins,  1  H.  Blackstone's  Bep.  p.  204. 
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of  recognisance  (which  is  irregular),  and  not  by  way  of  stipu-- 
lation,  still  the  Court  may  enforce  it  as  a  stipulation  (g). 
Upon  such  a  delivery  on  bail,  the  sureties  are  not  respon- 
sible beyond  the  sum  in  which  they  become  bound  (r)  ;  but 
the  principal  may  be  made  responsible  for  the  full  value  of 
the  property.  In  ordinary  cases,  however,  the  property  is 
delivered  on  bail  at  an  appraised  value ;  and  in  such  cases, 
the  principal  and  sureties  are  bound  to  the  stipulated  value, 
but  not  farther.  If,  therefore,  there  be  a  delivery  on  bail 
at  an  admitted  value,  the  Court  will  not  listen  to  an  appli- 
cation to  diminish  the  amount  to  the  proceeds  of  a  subse- 
quent sale,  but  will  hold  the  parties  to  the  appraised  or 
admitted  value  (.<?).  In  case  of  a  delivery  on  bail,  the 
expenses  of  the  delivery  are  to  be  borne  by  the  delivering 
party,  unless  it  is  otherwise  directed  by  the  Court  (t). 
But  generally  the  Court  directs  the  expenses  of  the  appli- 
cation to  be  borne  by  the  party  who  applies  for  the  delivery 
on  bail ;  and  all  expenses  after  the  delivery  are  exclusively 
borne  by  the  party  receiving  the  property  (m).  Bail  bonds 
or  securities  to  answer  adjudication  are  not  discharged  by 
lapse  of  time,  but  may,  at  any  distance  of  time,  be  enforced 
\>y  the  Court ;  but  after  a  great  length  of  time  the  Court 
will,  in  its  discretion,  refuse  a  monition  or  attachment  to 
enforce  the  bond,  unless  some  reasonable  ground  for  the 
delay  is  established  (^c).  Nor  are  these  bonds  considered  as 
mere  personal  securities  given  to  the  individual  captors, 
although  taken  in  their  names ;  they  are  considered  as 
securities  given  to  the  Court,  to  abide  the  adjudication  of  all 
events  at  the  time  impending  before  it.  The  Court  is  not 
in  the  habit  of  considering    bonds    precisely  in   the    same 


((/)  1  H.  Blackstone^s  Rep.  p.  164. 

The  Alligator,  1  Gallison^s  (Amer.)  Rep.  p.  145. 

(r)  Smart  v.  Wolff,  3  Durnford  <h  East's  Rep.  p.  323. 

(s)  The  Betsey,  5  0.  Roh.  Adm,  Rep,  p.  295,  and  p.  296,  note  (a). 

(0  The  Rendsherg,  6  ih.  p.  142. 

(w)  5  ih.  p.  296,  note  (a). 

(«)  The  Vreede,  1  Dodsun's  Adm.  Rep.  p.  1. 
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limited  way  as  they  are  viewed  by  the  Courts  of  Common 
Law.  In  those  Courts  they  are  very  properly  considered 
as  mere  personal  securities  for  the  benefit  of  those  parties  to 
whom  they  are  given.  In  Prize  Courts  they  are  subject  to 
more  enlarged  considerations  ;  they  are  there  regarded  as 
pledges  or  substitutes  for  the  thing  itself,  in  all  points 
fairly  in  adjudication  before  the  Court.  If,  therefore,  a 
bond  be  given  to  the  actual  captors  to  answer  the  adjudica- 
tion of  the  property,  which  should,  from  the  locality  of  the 
capture,  or  from  other  circumstances,  be  condemned  to  the 
Government,  the  bail  would,  in  such  case^  be  answerable,  in 
the  Admiralty,  to  the  Government  (y).  But  if  the  pro- 
perty at  the  time  of  capture  was  neutral,  and  delivered  on 
bail  pending  the  proceedings,  and  hostilities  subsequently 
intervene  with  the  neutral  country,  and,  in  consequence 
thereof,  the  property  is  condemned  to  the  Government,  it 
seems  that  the  Court  is  not  in  the  habit  of  enforcino^  the 
bail  bond  in  such  cases ;  because  the  event  was  not  origi- 
nally  in  the  contemplation  of  the  parties,  at  the  time  they 
entered  into  the  security  (z).  Whether  this  doctrine  would 
be  sustained  in  the  North  American  United  States,  is, 
according  to  Story,  a  question  upon  which  there  is  no  deci- 
sion to  guide  the  judgment :  but  he  is  of  opinion  that  cer- 
tainly much  argument  may  be  used  against  the  asserted 
exemption ;  for,  the  bail  bond  being  a  substitute  for  the 
property  itself,  there  does  not  seem  any  very  conclusive 
reason  why  it  should  not  be  subject  to  all  the  events  which 
would  have  affected  the  property,  if  still  in  the  custody  of 
the  Court  («). 

(y)  The  Nied  Elwin^  1  Dodson^s  Adm.  Bep.  p.  50. 

(z)  lUd. 

{a)  As  to  the  jurisdiction  of  the  Prize  Coui-t  over,  1,  The  Distribii' 
Hon  of  Prize  j^roceeds,  the  reader  is  referred  to  the  following  decisions 
in  the  English  and  North  American  United  States  Courts  :— « 

English. 
The  Herkimer,  Steivart^s  Bep.  p.  128. 
Home  V.  Camden,  1  H.  Blackstone'' s  Bep.  pp.  476,  524. 
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S.  C.  2  H.  Blackstone's  Rep.  p.  633. 

4  Durnford  d-  East's  Rep.  p.  382. 

Duckworth  v.  Tucker,  2  Taunton's  Rep.  p.  7. 

The  Diomede,  1  Acton's  Adm.  Rep.  pp.  63,  239. 

Gardiner  v.  i^rie,  13  East's  Rep.  p.  574. 

Drury  v.  Gardiner,  2  Maide  cfc  Selwyn  Rep.  p.  150. 

Duncan  v.  Mitchell,  4  i6.  p.  105. 

PiW  V.  Ta^ior,  11  ^asi's  i?ep.  p.  414. 

Lumley  v.  Sutton,  8  Durnford  &  East's  Rep.  p.  224. 

The  Nostra  Signora  del  Carmen,  6  i?o6.  ^ciwi.  i2e';p.  p.  302. 

Wemys  v.  Linzee,  1  Douglas'  Rep.  p.  324. 

The  Alert,  1  Dodson's  Adm.  Rep.  p.  236. 

Several  Dutch  Schuijts,  6  (7.  i^o6.  J.c?m.  i^e^).  p.  48. 

L'Alerte,  6  i6.  p.  238. 

The  San  Joseph,  ib.  p.  331. 

The  Babilio7i,  Edwards'  Adm.  Rep.  p.  39. 

La  Clorinde,  1  Dodson's  Adm.  Rep.  p.  436. 

L'Elise,  1  Dodson's  Adm.  Rep.  p.  442. 

The  Matilda,  ib.  p.  367. 

The  Frederick  and  Mary  Ann,  6  (7.  Rob.  Adm.  Rep.  p.  213. 

Bynkershoek,  Q.  J.  P.  1.  i.  c.  xviii.  Du  Ponceau's  ed.  pp.  139,  141. 

American. 
The  St.  Lawrence,  2  Gallison's  (Amer.)  Re}),  p.  19. 
Kean  v.  The  Brig  Gloucester,  2  Dallas  (Amer.)  Rep.  p.  36. 
Penhallow  v.  Doane,  3  i6.  p.  54. 
The  Herkimer,  2  Hall's  (Amer.)  Law  Journ.  p.  133. 
Bingham  v.  Cabot,  3  Dallas  {Amer.)  Rep.  p.  19. 
Decatur  v.  Chew,  1  Gallison's  {Amer.)  Rep.  p.  506. 
Exparte  Giddings,  2  i6.  p.  56. 

As  to  Prisie  Agents,  see  the  following  decisions  : — 

English. 
Home  V.  Camden,  1  ^.  Blackstone's  Rep.  pp.  374,  524. 
^.  0.  2  t6.  pp.  5,  33. 

Willis  V.  Coramissioners,  d-c.  5  East's  Rep.  p.  22. 
The  Noysomhed,  7  Vesey's  Rep.  p.  593. 
/Smari  v.  W^o^^,  3  Durnford  d-  East's  Rep.  p.  323. 
The  Pomona,  1  Dodson's  Adm.  Re}),  p.  25. 
The  Herkimer,  Stewart's  Rej).  p.  128, 
The  Louis,  5  0.  Po6.  J.c?m.  Pe^?.  p.  146^ 
The  Polly,  ib.  p.  147,  note. 
The  Frintz  Henrick  von  Preussen,  6  ib.  p.  95. 
The  Exeter,  1  i6.  p.  173. 
The  Princessa,  2  ib.  p.  31, 
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American. 
The  St.  Lawre7ice,  2  Gallison^s  (Amer.)  Bep.  p.  19. 
The  Brutus,  ib.  p.  526. 

BingJiam  v.  Cabot,  3  Dallas's  (Amer.)  Bep.  p.  19. 
Kean  v.  Brig  Gloucester,  2  ib.  p.  36, 
The  Herkimer,  2  HalVs  {Amer.)  Law  Journ.  p.  133. 
Hill  V.  Boss,  3  Dallas  {Amer.)  Bep.  p.  331, 
Pe7ihallow  v.  Doane,  ib.  p.  54.  _, 
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PART    THE   T\YELFTE 


CHAPTER  I. 

OF    THE    MANNER    OF    ENDING   WAR,    AND    OF     RE-ESTA- 
BLISHING  PEACE. 

DIX.  "  In  tota  Belli  administratione  non  potest  se- 
"  curus  et  Deo  fidens  aniams  retineri,  nisi  semper  in  Pacem 
*'  prospectet ;  "  and  again,  "  Bellum  pads  causa  suscipitur,^^ 
are  the  maxims  of  Christianity,  justice,  and  reason,  expressed 
by  their  noble  expounder,  the  ever  illustrious  Grotius  (a). 

When,  by  use  of  the  means  of  War,  the  invaded  right 
has  been  obtained  or  secured,  or  the  inflicted  injury  re- 
dressed, or  the  threatened  danger  averted, — post  juris  conse- 
cutionem  (b) — the  abnormal  state  of  War  must  cease,  the 
normal  state  of  Peace  must  be  re-established  (c). 


{a)  L.  iii.  c.  xxv.  s.  2. 
L.  i.  c.  i,  s.  1. 

(6)   Vide  ante,  vol,  i.  §  xv. 

(c)  Albericus  Gentilis,  L  iii.  c.  i, 

Grotius,  1.  iii.  c.  vi.  viii.  ix.  xv.  xvi.  xx. 

Zouch,  pars.  ii.  sect.  ix.  p.  25  adfinem. 

Wolff,  cap.  viii.  De  Face  et  Pactione  Pads. 

Vattel,  1.  iv.  Du  Betablissement  de  la  Paix,  dec.  ch.  i,  ii.  iii.  iv. 

De  Martens,  D.  des  G. ,  1.  viii.  c.  viii. 

Ompteda,  i.  49,  62,  63,  ii.  604,  continuat.  by  Carl  Albert  von 
Kamptz,  ss.  321,  331,  (356,  360). 

Kliiber,  2  Abschnitt,  c.  iii.  Eecht  des  Friedens,  ss.  317,  329. 

Heffter,  ii.  B.,  4  Abschnitt:  "Die  Beendigung  des  Krieges,  die 
Usurpation  und  das  Postliminium."  This  part  of  the  work,  as  indeed 
the  work  generally,  deserves  careful  study. 
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We  are,  indeed,  admonished  by  Grotius,  that  if  a  Peace 
sufficiently  safe  can  be  had,  it  is  not  ill  obtained  even  by  the 
condonation  of  injuries,  damages,  and  expenses,  especially 
among  Christians  (r/),— for  to  them  their  Lord  has  be- 
queathed Peace  as  his  peculiar  legacy,  to  them  the  chosen 
interpreter  of  their  Lord's  Testament  has  made  peace  the 
theme  of  his  most  earnest  exhortations  (e).  If  this  admi- 
rable doctrine  be  too  excellent  for  the  present  condition  of 
the  Society  of  States,  it  may  at  least  be  propounded  as  an 
unquestionable  proposition  of  International  Jurisprudence 
that  there  is  a  legal  as  well  as  moral  necessity  that,  with  the 
ceasing  of  the  causes  which  justified  the  inception  of  the 
War,  the  War  itself  should  cease. 

Moreover,  it  is  to  be  remembered  that  in  this  cessation 
every  State  is  interested ;  because  by  the  conflict  between 
the  Belligerents  every  State,  neutral  as  well  as  belligerent, 
is  to  a  certain  extent  injured ;  for  War,  as  has  been 
shown  (/),  necessarily  disturbs  the  relations  and  affects  the 
condition,  in  a  greater  or  less  degree,  of  ail  States. 

In  the  event,  therefore,  of  a  War  unlawfully  continued, 
though  lawfully  begun,  it  would  be  morally  and  legally 
competent  to  States  who  have  taken  no  part  in  the  conduct 
of  the  contest,  to  combine  for  the  purpose  of  compelling  the 
termination  of  War  and  the  restoration  of  Peace  (g). 

The  State  which  continues  the  evils  and  horrors  of  War 
unrighteously,  is  but  little,  if  at  all,  less  an  offender  against 


{d)  Vide  ante,  vol.  i.  §§  xxix.-  xxxii. 

(e)  See  this  noble  passage,  1.  iii.  c.  xxv.  s.  3  :  "Pax  ergo  tuta  satis 
haberi  si  potest,  et  malefactorum  et  damnorum  et  sumtuum  condo- 
natione  non  male  constat  :  prsecipue  inter  Christianos,  quibus  pacem 
suam  Dominus  legavit.  Cujus  optimus  interpres  ^  nos  vult,  quantum 
fieri  potest,  quantum  in  nobis  situm  est,  cum  omnibus  Pacem  quajrere." 

(/)  P.  57.     As  to  what  are  causa  helli  jnstifica. 

(g)  Vide  ante,  vol.  i.  pt.  iv.  ch.  i.      O^i  Interoention. 


St.  Paid,  Bom.  xii.  18, 
3  D  2 
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the  Society  of  Societies,  against  the  great  Commonwealth 
of  States  (/i),  than  the  original  wrongdoer. 

The  duty  which  Cicero  inculcates  on  the  private  citizen 
with  respect  to  Civil  War  is  equally  the  duty  of  a  State  in 
a  War  of  Nations :  "  Initia  belli  invitum  suscipere,  ex- 
"  trema  libenter  non  persequi  "  (i). 

DX.  There  appear  to  be  three  ways  by  which  War  may 
be  concluded  and  Peace  restored  (k)  : — 

1.  By  a  de  facto  cessation  of  hostilities  on  the  part  of 
both  Belligerents,  and  a  renewal,  de  facto,  of  the  relations 
of  Peace. 

2.  By  the  unconditional  submission  of  one  Belligerent  to 
another. 

3.  By  the  conclusion  of  a  formal  Treaty  of  Peace  between 
the  Belligerents. 

DXI.  A  formal  declaration  on  the  part  of  the  Belligerents 
that  War  has  ceased,  however  usual  and  desirable,  cannot 
be  said  to  be  absolutely  necessary  for  the  restoration  of 
Peace.  War  may  silently  cease  and  Peace  be  silently 
renewed.  So  ended  the  War  between  Sweden  and  Poland 
in  the  year  1716,  namely,  by  a  reciprocal  intermission  of 
hostilities  :  it  was  not  till  after  the  lapse  of  ten  years  that 
Peace  was  formally  and  de  jure  recognized  as  subsisting 
between  the  two  kingdoms  (/). 

In  such  a  state  of  things  the  presumption  of  law  would 
be,  that  both  parties  had  agreed  that  the  status  quo  ante 


(h)  Vide  ante,  vol.  i.  p.  2.  s.  vi. 

"  Coede  nocentum 
Se  nimis  ulciscens,  exstitit  ipse  nocens." 

Ovid,  De  Pont  i. ,  Eleg.  viii.  19,  20. 
{i)  "  Ostendistique"'  {Cicero  writes  to  Marcellus)  "  sapientem  et  bonum 
civem  initia  belli  civilis  invitum  suscipere,  extrema  libenter  non  per- 
sequi."— Epist.  ad  Fam.  1.  iv.  7. 

Grotius  (1.  iii.  c.  xxv.  s.  3)  misquotes  this  passage,  and  ascribes  it  to 
Sallust. 

{k)  Heffter,  p.  311,  s.  176. 

(0  Ihid. 

De  Steck,  Essais  sur  divers  Sujets  de  Polit.  p.  2. 
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helium  should  be  revived.  Yet  in  the  absence  of  any  formal 
declaration  it  would  not  be  concluded  that  the  claims  which 
had  given  occasion  to  the  War,  or  which  had  grown  out  of 
the  War,  were  abandoned,  but  they  must  be  considered  as 
in  abeyance.  In  fact,  it  is  as  difficult  to  predicate  the  con- 
sequences, legal  and  practical,  of  such  a  state  of  things,  as 
it  would  be  to  predicate  the  consequences  of  a  treaty  of 
Peace  which  contained  no  clause  of  amnesty  (m). 

Since,  Grotius  observes,  it  is  not  usual  for  Belligerents 
to  make  Peace  on  the  basis  of  a  confession  from  one  of 
them  that  he  is  in  the  wrong,  "  ea  sumenda  est  in  pactis  in- 
"  terpretatio  quae  partes  quoad  belli  justitiam  quam  maxime 
"  aequet."  This  end  is  to  be  effected  by  one  of  two  means, 
viz.: — (1)  Either  by  an  agreement  that  the  possession 
which  has  been  disturbed  by  the  War  shall  be  restored, 
which  is  expressed  by  the  well-known  international ybrmzz/a 
of  the  status  quo  ante  helium  ;  or  (2)  by  an  agreement  that 
matters  shall  remain  as  they  were  at  the  period  when  the 
War  is  ended  ;  and  this  arrangement  is  expressed  by  the 
formula,  often  little  understood,  though  familiar  enough  in 
its  application,  of  uti  possidetis,  or,  as  Grotius  says,  "ut 
"  res  maneant  quo  sunt  loco ;  quod  Grasci  dicunt  s^ovtss  a 
£')(ovcn  "  (n).  To  these  two  predicaments  the  learned  Samuel 
Cocceius  adds  two  more, — namely  (3),  where  a  treaty  is 
madcj  in  which  '^  nihil  dictum  est  de  damnis,  injuriis  et  de- 
"  bitis,"  or  (4)  in  which  "  paci  clausula  generalis  amnesti^e 
*'  adjicitur  "  (o). 


(m)  Heffter,  uhi  supra. 

H.  Cocceius^  De  Postliminio  et  Amnestid. 

{n)  Grot.  1.  iii.  c.  xx.  s.  11,  §  2. 

Vide  post,  Lord  Grenville's  Remarks  on  the  Treaty  of  Amiens. 

(o)  Grotius  Illustratus,  vol.  v.  p.  502  (ed.  Hal?e,  1748). 

The  Times,  Debate  in  the  House  of  Commons,  Friday,  March  14, 
1856. — "  The  Crimean  Tartars. — Mr.  Holland  asked  the  First  Lord  of 
the  Treasury  whether  the  attention  of  Her  Majesty's  Grovernment  had 
been  drawn  to  the  position  of  the  Crimean  Tartars  in  the  event  of 
peace  being  established,  and  the  Allied  forces,  towards  whom  they  had 
shown  themselves  favourably  disposed,  being  recalled  ? — Lord   Pal- 
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DXII.  Secondly.  As  to  the  unconditional  submission 
(deditio)  of  one  Belligerent  to  another. 

Instances  of  such  prostration  are  abundant  in  the  pages 
of  classical  history  (p),  and  are  not  altogether  wanting  even 
in  very  modern  times. 

But  the  most  unconditional  submission  would  be  hold  en, 
according  to  the  principle  of  International  Law,  to  imply  a 
retention  of  the  common  rights  of  humanity  (q),  and,  be- 
tween Christian  States,  of  Christian  humanity  (r) :  any  in- 
fringement of  these  rights  would  be  beyond  the  moral  com- 
petence of  the  conqueror. 

The  subject  of  the  incorporation  and  of  the  extinction  of  a 
State  has  been  considered  in  an  early  part  of  the  present 
work  (.9). 

DXIII.  Thirdly.  We  have  to  consider  the  termination 
of  War  by  the  conclusion  of  a  formal  Treaty  of  Peace  be- 
tween the  Belligerents. 

The  examination  of  this  part  of  the  subject  must  embrace 
the  following;  considerations  : — 

I.  By  whom  the  overtures  of  Peace  may  be  made. 


merston  :  When  a  year  is  terminated,  in  the  course  of  which  the  armies 
of  one  country  have  occupied  the  territory  of  another,  it  is  the  in- 
variable practice  that  there  shall  be  an  agreement  between  the  parties 
to  insure  a  complete  amnesty  to  all  subjects  of  either  Power  who  may 
have  been  at  all  committed  in  the  progress  of  hostilities  ;  and  should 
peace  be  now  concluded,  an  arrangement  of  that  kind  will,  of  course, 
be  concluded  between  the  Belligerents. " 

(p)  The  classical  reader  will  find  the  formal  language  of  a  deditio  in 
Livy :  "  Itaque  populum  Campanum  urbemque  Capuam,  agros,  delubra 
Detim,  divina  humanaque  omnia  in  vestram,  Patres  Conscripti,  populi- 
que  Romani  ditionem  dedimus  ;  quicquid  deinde  patiemur  dediticii 
vestri  passuri." — L.  vii.  c.  xxxi.  He  will  find  the  rite  and  manner  in 
Caesar,  De  Bello  Civili,  1,  iii.  ss.  97,  98. 

(q)  Heffter,  p.  312,  s.  178. 

(r)  Vide  ante,  vol.  i.  Part  I.  ch.  iii. 

(s)  Vide  ante,  vol.  i.  Part  II.  ch.  vi.  vii. 

P.  142,  art,  vi.  of  the  Constitution  of  the  N.  A.  United  States,  on  this 
subject, 
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II.  Where,  or  within  the  limits  of  whose  territory,  the 
negotiations  may  be  opened  and  carried  on. 

III.  How,  or  according  to  -whiit  forms, 

IV.  When  the  Treaty  of  Peace  takes  effect,  or  the  date 
from  which  the  operation  of  it  becomes  binding  upon  the 
public  relations  of  States  and  the  private  relations  of  in- 
dividuals. 

DXIV.  I.  First,  then,  to  consider  by  z^/^om  the  overtures 
of  peace  may  be  made. 

These  overtures  may  be  made  by  one  of  the  Belligerent 
States,  by  a  Neutral  State  acting  as  the  common  friend  of 
both  litigants,  or,  by  a  State  which  is  rather  an  auxiliary 
than  an  ally,  or  which — to  speak  as  correctly  as  the  nature 
of  the  distinction  permits — has,  as  it  were,  been  the  passive 
ally  of  one  Belligerent,  without  positively  declaring  war 
against  the  other  Belligerent,  without  withdrawing  its  Am- 
bassador from  his  Court,  and  indeed  while  continuing  with 
this  Belligerent,  formally  at  least,  the  relations  of  amity. 

This  third  kind  of  status  is  sometimes  designated  in  the 
books  as  the  status  of  an  auxiliary  (t),  as  distinguished  from 
an  ally. 

A  Neutral  Power  may  also  act  as  a  mediator,  or  may 
merely  interpose  its  good  offices.  Between  the  two  positions 
there  is  a  marked  difference,  inasmuch  as  the  former  implies 
the  consent  of  both  Belligerents ;  the  latter  may  be  without 
the  consent  of  either,  or  with  the  consent  of  only  one.  The 
good  offices  of  a  Neutral  State  may  be  accepted  and  its 
mediation  refused.  In  the  war  with  Sweden  in  1742, 
Russia  accepted  the  good  offices  and  refused  the  mediation 
of  France. 

The  mediator  must  not  be  confounded  with  the  arbitrator, 
whose  character  and  functions  have  been  discussed  in  an 
earlier  part  of  this  volume  (u). 


(t)  De  Martens,  Essai  sur  les  Armateurs,  s.  50. 
(u)  Vide  ante,  p.  2. 
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DXV.  II  T\^here,  or  within  the  limits  of  whose  territory. 
may  the  negotiations  be  carried  on  '} 

This  question  is  often  adjusted  by  reference  to  considers 
tions  of  local  convenience. 

It  ought  of  course  to  be  the  object  of  all  parties  to  fix 
upon  a  spot  which  may  be  oi  the  readiest  access  to  the  re- 
spective Courts  of  the  Belligerents,  But  this  consideration 
is  often  overborne  by  animosities  growing  out  of  or  con- 
nected with  the  AVar.  which  render  it  desirable  either  that 
some  Xeutral  Territory  should  be  selected,  and  not  unfre- 
quently  some  town  of  inconsiderable  size  and  character 
within  that  territory.  These  are  all  considerations  be- 
longing rather  to  Public  Policy  than  to  Public  International 
Law. 

All  that  the  latter  seems  to  require  is,  that  the  place  of 
negotiation  shall  be  clearly  and  definitively  agreed  upon 
before  the  negotiations  themselves  are  opened.  In  the  case 
of  arbitration,  indeed,  the  Court  of  the  arbitrator  i\v)  is.  for 
obvious  reasons,  the  proper  place  of  the  tribunal  before 
which  States  agree  to  argue  their  causes. 

DXVI.  III.  How.  or  according  to  what  fomis.  are  the 
negotiations  to  be  carried  on? 

There  are  no  necessarily  fixed  or  unalterable  rules  upon 
this  subject,  apart  from  those  which  flow  from  the  respect 
due  to  the  equality  and  dignity  of  States  (j/).  If  it  should 
appear  that  any  c^uestion  would  be  likely  to  arise  with  re- 
spect to  these  forms.,  they  are  the  subject  of  agreement 
before  the  substance  of  the  Treaty  is  entered  upon.  The 
time  has  gone  by  when  one  ambassador  gravely  and  vigi- 
lantly observed,  as  is  said  to  have  been  the  case  at  the 
Treaty  of  Pysvrick.  the  number  of  steps  backwards  or 
forwards  made  by  the  otlier  ambassadors. 

DXVIL  lY.  We  have  now  to  consider  u-he/i  the  Treaty 
of  Peace  takes  eflect,.  or  the  date  from  which  the  operation 


(;c)  Vide  ante,  pp.  2-7. 

(y)  Vide  aiiU,  vol.  ii.  §  xxvii. 
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of  it  becomes  binding,  both  upon  the  public  relations  of 
States,  and  upon  the  private  relations  of  individual  members 
of  States. 

The  exact  period  of  time  from  which  the  public  Treaty- 
begins  to  operate  is,  as  in  the  case  of  private  contracts,  the 
day  upon  which  it  has  passed  through  all  the  necessary 
forms  and  been  ratified:  from  that  instant  all  hostilities 
ought  to  cease,  unless  indeed  a  particular  day  has  been 
specified  for  the  beginning  of  the  Peace  (z). 

Yattel  is  of  opinion  that  the  Treaty  does  not  bind  the 
subjects  of  States  until  it  has  been  duly  notified  to  them  («). 
The  extent  to  which  this  opinion  is  adopted  by  the  practice 
of  States  will  be  seen  in  the  following  remarks. 

DX  VIII.  According  to  the  doctrine  of  the  best  jurists, 
the  effect  of  Peace,  once  contracted,  being  to  render  unlaw- 
ful every  act  of  force  or  violence  between  States,  if  a  capture 
be  made  after  the  stipulation  is  completed,  though  by  per- 
sons ignorant  of  its  completion,  it  must,  vi  pacts,  be  re- 
stored (6),  ^'  suhlatum  enimjam  erat  belli  jus  "  (c). 


{z)  "  Au  surplus  les  engagemens  datent  communement  du  jour  de 
I'echange  des  ratifications,  a  moins  d'une  stipulation  contraire." — De 
Bayneval,  ii.  p.  113. 

Vattel,  1.  iv.  c.  iii.  p.  24. 

Ih.  1.  ii.  c.  xii.  p.  156. 

House  of  Co7timo7is,  31  March,  1856  (Times,  April  1,  1856). — ''  Lord 
Palmerston. — The  House  is  perfectly  aware,  from  the  'Gazette,'  that 
yesterday,  at  2  o'clock,  a  Treaty  of  Peace  was  signed  at  Paris.  The 
House  will  have  seen  by  the  announcement  in  the  '  Gazette,'  that  it 
was  determined  by  the  Congress  that  the  particular  conditions  of  the 
treaty  should  not  be  made  public  until  the  ratifications  had  been 
exchanged.  And  that,  indeed,  is  the  usual  course,  for  it  is  a  mark  of 
obvious  deference  to  the  Powers  who  are  parties  to  the  Treaty." 

(a)  L.  iv.  c.  iii.  p.  24. 

Heffter,  pp.  183-318. 

(6)  ' '  Eflfectus  pacis  contractss  est,  ut  omnis  vis  tollatur  :  adeo,  ut  si 
post  stipulatam  pacem  ab  ignorantibus  aliquid  captum  vel  occupatum 
sit,  vi  pacis  id  restitui  debeat." — S.  Cocceius,  vol.  v.  p.  502  (1.  vii. 
c.  vii.  s.  864). 

(c)  ' '  Quae  post  perf ectas  pactiones  capta  sunt  reddenda  satis  constat, 
sublatum  enim  jam  erat  belli  jus."— 6rro^.  1.  iii.  c.  xx.  s.  20. 
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For  Peace  (says  the  author  just  cited)  is  considered  to 
be  broken  "  non  modo  si  toti  corpori  civitatis,  sed  et  si 
"  subditis  vis  armata  inferatur,  nimirum  sine  nova,  causa  :  " 
and  for  this  grave  and  excellent  reason,  "  nam  ut  omnes 
"  subditi  tuti  sint  pax  initur :  est  enim  pax  actus  civitatis 
"  pro  toto  et  pro  parti  bus  "  (d). 

DXIX.  Abreu,  however,  is  strongly  in  favour  of  the 
lawfulness  of  the  prize,  and  maintains  stoutly  the  rights  of 
the  captor  (e).  He  was  acting  under  a  lawful  commission  ; 
till  that  commission  was  directly  or  by  clear  implication 
revoked,  it  was  his  right  and  duty  to  act  under  it.  At  the 
time  of  the  capture  that  commission  was  not  so  revoked  ;  the 
capture  was  therefore  legal.  To  the  argument  that  the 
conclusion  of  the  Peace  can  retrospectively  affect  the  prize, 
he  answers  that  2ijus  superveniens  can  never  by  retroaction  (y) 
affect  ihQ  jus  tertii,  which  is  the  right  of  the  captor  in  this 
supposed  case. 

The  answer  to  the  argument  of  Abreu  appears  to  be  that 
the  indemnification  of  the  captor  should  proceed  from  the 
State  to  which  he  belongs  (^)  :  and  that  though  individuals 
are  not   deemed  criminals   for  continuing  hostilities   after 


{d)  Grot.  1.  iii.  c.  xx.  s.  32. 

(e)  "Si  la  Pressa  hecha  despues  de  ajustada  la  Paz,  no  haviendo 
llegado  esta  d>  noticia  del  armador,  6  corsario,  que  la  hizo,  ni  en  la 
realidad,  ni  en  el  concepto  del  derecho  serd  legitima,  6  no." — Abreu, 
c.  xxii. 

(/)  The  doctrine  of  the  Roman  Law,  that  in  certain  transactions, 
conditio  existens  retrotrahitur  ad  initium  negotii,  is  alluded  to  by 
Vinnius  in  Inst.  1.  i.  tit.  De  Nuptiis,  s.  13,  n.  3. 

(g)  Grot.  1.  iii.  c.  xxi.  s.  5  :  "  Illud  obiter  addam,  inducias  et  si  quid 
est  simile  ipsos  contrahentes  statim  obligare  ex  quo  contractus  absolutus 
est  :  at  subditos  utrinque  obligari  incipere,  ubi  induciae  acceperunt 
formam  legis,  cui  inest  exterior  qufedam  publicatio  :  qua  facta  statim 
quidem  incipit  habere  vim  obligandi  subditos,  sed  ea  vis,  si  publicatio 
uno  tantum  loco  facta  sit,  non  per  omnem  ditionem  eodem  momento  se 
exserit,  sed  per  tempus  sufficiens  ad  perferendum  ad  singula  loca  noti- 
tiam.  Qnare  si  quid  interea  a  subditis  contra  inducias  factum  sit,  ipsi 
a  poenis  immunes  erunt,  neque  tamen  eo  minus  contrahentes  damnum 
resarcire  debebunt." 
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their  cessation  has  been  agreed  upon,  through  ignorance 
of  that  cessation,  yet  they  are  civilly  responsible  before 
the  tribunals  of  International  Law  (Ji).  When  a  place  is 
exempted  from  hostility  by  articles  of  Peace,  it  is  the  duty 
of  Governments  to  apprise  with  due  diligence  their  subjects 
of  the  fact ;  and  to  indemnify  them  for  acts  done  in  ignor- 
ance of  that  Peace  {i). 

But  it  is  the  actual  wrongdoer  who  is  to  answer  in  judg- 
ment :  the  person  from  whom  the  injury  has  been  received 
cannot  be  passed  over  in  order  that  it  may  be  fixed  upon 
another  person  on  the  ground  of  a  consequential  responsi- 
bility. So,  if  a  captain,  acting  under  the  orders  of  an 
admiral,  be  the  seizor,  he,  and  not  the  admiral,  must  be 
called,  as  the  immediate  wrongdoer,  to  adjudication  (A). 

DXX.  It  may  happen  that  a  period  has  been  fixed 
by  Treaty  for  the  cessation  of  hostilities  within  or  at  a 
specified  place,  and  before  this  period  has  arrived,  hut  with 
a  knowledge  of  the  Peace^  a  capture  has  been  made.  In  such 
a  case,  is  the  capture  lawful?  Jurists  have  entertained  dif- 
ferent opinions  upon  this  subject.  Mr.  Chancellor  Kent  {T) 
adopts  the  opinion  of  Emerigon  (m),  that  it  would  be  unlaw- 
ful ;  and  his  reasoning,  viz.  that  if  a  constructive  knowledge 
of  the  PeacCj  after  the  time  limited  in  different  parts  of  the 
world,  renders  the  capture  void,  much  more  ought  actual 
knowledge  of  the  Peace  to  produce  that  effect.  It  appears 
to  the  writer  of  these  pages  that  this  reasoning  is  sound  and 
ought  to  govern  the  practice  of  States  {n), 

DXXI.  The  effect  of  constructive  knowledge  has  under- 
gone considerable  discussion  in  the  French  Prize  Courts. 
It  arose  on  the  capture  of  the  British  ship  Swineherd  (o)  by 


(/i)  1  Kent  Comment,  p.  170. 

(i)  The  Mentor,  1  0.  Boh.  Adm.  Rep.  p.  171. 

(k)  Ibid. 

(I)  Comment,  i.  p.  172. 

(m)  Traite  des  Ass.  c.  xii.  s.  19. 

{n)  Valin,  Tr.  des  Prises,  c.  iv.  ss,  4,  5. 

(o)  Le  Porcher. 
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the  French  privateer  Bellone  in  1801.  The  Sicineherd  was 
carried  into  the  Isle  of  France  and  condemned  as  prize.  An 
appeal  was  instituted  in  the  Conseil  des  Prises  at  Paris  : 
that  tribunal  confirmed  the  judgment  of  the  Court  in  the 
Isle  of  France.  We  are  indebted  to  M.  Merlin  (p)  for  the 
report  of  the  case.  Unfortunately  we  are  not  indebted  to 
him  for  the  expression  of  his  own  opinion,  which  that  learned 
and  laborious  jurist  expresses  his  determination  to  withhold, 
w^hen  he  introduces  the  case  to  our  notice.  He  reports, 
however,  at  length  the  argument  of  the  Advocate-General, 
M.  Collet  Descotils^  in  favour  of  the  legality  of  the  capture. 
The  case  depended  in  some  measure  upon  the  11th  article 
of  the  Preliminary  Articles  of  the  Peace  of  Amiens  :  it  was 
decided,  rightly  or  wrongly,  that  the  French  privateer  was 
entitled  to  its  prize,  the  Swineherd^  upon  a  variety  of  grounds, 
the  principal  of  which  appear  to  have  been,  that  the  capture 
was  made  at  a  period  anterior  to  the  time  fixed  for  restitu- 
tion ;  that  it  was  sheltered  by  the  Preliminary  Article 
which  has  been  mentioned ;  that  there  was,  on  the  part  of 
the  privateer,  "  le  defaut  de  connaissance  suffisante  de  la 
"  cessation  de  toute  hostilite  "  (</). 

The  exposition  of  the  law  upon  this  latter  point  by  the 
French  crown  lawyer  is  sound,  whether  the  application  of 
it  to  the  case  before  him  were  correct  or  not. 

"  J'en  reviens  a  I'opinion  d'Emerigon  et  de  Valin  :  je 
"  pense,  comme  eux,  qu'un  corsaire  qui  a  une  connaissance 
"  positive  de  la  paix  avant  de  rencontrer  un  batiment  qui 
*'  auparavant  etait  ennemi,  n'a  pas  le  droit  de  I'arreter,  hors 
"  toutefois  le  cas  d'une  legitime  defense,  encore  bien  que  les 
"  delais  pour  la  validite  des  Prises  ne  soient  pas  encore 
"■  expires. 

"  Mais  qu^entend-on  par  connaissance  positive  de  la  paix  '^ 
"  Ces  auteurs  en  parlent,  mais  aucun  ne  la  definit.     Je  vais 


(_p)  Rep.  tome  xxv.   (xiii.)  tit.  Prise  Maritime,  s,   5,  p.  115:  "En 
quel  temps  peut  etre  exerce'  le  droit  de  Prise  Maritime." 
{q)  lb.  p.  130. 
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"  tacher  de  le  faire  d'apres  les  principes  de  la  raison,  et  de 
"  suppleer  par-la  au  silence  qu'ils  gardent  sur  ce  point. 

"  La  connaissance  dont  il  s'agit  doit  etre  certaine,  assuree, 
"  indubitable  ;  elle  doit  emaner  mediaternent  ou  immediate- 
"  ment  de  la  puissance  a  laquelle  appartient  I'armateur,  et 
"  si  I'on  veut,  de  I'une  ou  de  I'autre  des  deux  puissances 
"  contractantes. 

"  Cette  connaissance  doit  etre  telle,  qu'elle  previenne  ou 
*' dissipe  tous  les  doutes,  toutes  les  incertitudes,  tout es  les 
"  craintes,  tous  les  dangers  que  pourrait  courir  le  corsaire ; 
'*  elle  doit,  en  meme  temps  qu'elle  paralyse  les  lettres  de 
"  marque,  qu'elle  impose  au  corsaire  le  devoir  de  s'abstenir 
"  de  toutes  hostilites,  le  mettre  lui-meme  a  Fabri  de  la 
"  capture ;  elle  doit  enfin  etre  transmise  par  des  pieces 
"  authentiques  et  legales  qui  premunissent  le  corsaire  centre 
"  le  danger,  en  se  retirant  dans  un  des  ports  de  sa  nation, 
"  d'etre  pris  par  quelque  navire  ennemi  non  encore  informe 
"  de  la  conclusion  de  la  paix. 

"  II  s'en  faut  done  de  beaucoup  que  je  sois  de  I'opiniou 
*^  qu'une  ignorance  absolue  de  la  paix  soit  necessaire  pour 
'^  qu'une  saisie  faite  avant  I'expiration  des  delais,  soit  valable: 
"I'admettre,  c'est  supposer  qu'un  bruit  incertain,  qu'une 
**  nouvelle  douteuse,  qu'un  rapport  dont  aucune  piece 
"  authentique  ne  garantit  la  verite,  sont  suffisans  pour  mettre 
"  un  corsaire  dans  I'obligation  indispensable  de  cesser  sa 
"  croisiere,  et  de  rentrer  dans  le  port  de  son  armement,  tout 
*'  en  demeurant  expose  au  danger  d'etre  capture  pendant  le 
"  temps  de  sa  retraite. 

"  Je  ne  saurais  convenir,  avec  le  Capitaine  Black,  que, 
*'  dans  le  cas  d'une  simple  annonce  de  paix,  non  valablement 
"  justifiee,  le  corsaire  n'ait  le  droit  d'arreter  que  provisoire- 
"  ment,  sauf  a  relacher  le  navire,  sans  etre  susceptible  de 
"  dommages-interets,  si  la  nouvelle  se  trouve  vraie,  ou  a  en 
"  poursuivre  la  confiscation,  si  elle  se  trouve  fausse. 

"  Au  moment  meme  de  I'arrestation,  la  saisie  est  bonne, 
"  ou  elle  est  nulle,  selon  que  le  corsaire  n'a  point  ou  qu'il 
"  a  la  connaissance  positive  de  la  paix.      S'il  I'a,  le  navire 
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"  doit  etre  relache  avec  dommages-interets ;  s'il  ne  I'a 
"  point,  la  saisie  est  valable,  et  la  confiscation  doit  etre  pro- 
"noncee"  (r). 

DXXII.  Another  case  different  from  the  foreffoino^  has 
happened,  and  been  subjected  to  judicial  decision,  both  in 
England  and  the  North  American  United  States, — the  case 
of  a  capture  made  before  the  period  fixed  for  the  cessation  of 
hostilities,  and  in  ignorance  of  the  Peace  ;  but  not  carried 
into  port  and  condemned.  The  vessel  was  recaptured  after 
the  period  fixed  for  the  cessation  of  hostilities,  but  in 
ignorance  of  the  Peace.  In  both  countries  the  possession 
of  the  captor  was  holden  lawful,  and  the  divesting  him  of 
his  possession  unlawful  (5).  The  title  of  the  owner  was 
completely  barred  by  the  intervention  of  Peace,  which  quiets 
all  titles  of  possession  to  property  of  this  kind  (t)  arising 
from  War. 

It  is  no  longer  competent  to  the  original  proprietor  to 
look  back  to  the  enemy's  title,  either  in  his  own  possession 
or  in  the  hands  of  neutral  purchasers. 

And  here  it  may  also  be  remarked,  that  if  a  new  war 
break  out  after  the  Treaty  of  Peace,  on  account  of  non- 
fulfilment  of  its  provisions  or  for  any  other  reason,  though 
that  may  change  the  relation  of  those  who  are  parties  to  it, 
it  can,  as  Lord  Stowell  observes,  have  no  effect  on  neutral 
purchasers,  who  stand  in  the  same  situation  as  before  (?<). 

DXXIII.  Having  made  the  foregoing  observations  upon 
the  period  at  which  Treaties  begin  to  operate,  we  have  now 
to  examine  the  effect  of  Treaties  of  Peace  upon  matters  of 
Public  Right.  In  order  to  do  this  we  must  take  into  our 
consideration — 


(r)  Merlin  Uep.  vol.  xxv.  (xiii.)  p.  125  ;  see  also  p.  130, 

(s)  1  Kent,  p.  173. 

The  Legal  Tender,  Whcaton^s  (Amer.)  Digest,  p.  302. 

The  Schoone  Sophie,  6  C.  Bob.  Adm.  Rep.  p.  138, 

{t)   Vide  ante,  p.  618.      Vide  post,  p.  786. 

(w)  The  Schoone  Sophie^  G  C.  Rob.  Adm.  Rep.  p.  143. 
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(a)  TJie  rales  of  interpretation  by  which  the  provisions 
expressed  in  a  Treaty  are  to  be  explained, 

(yfi)  The  rules  of  legal  presumption,  with  respect  to  sub- 
jects, upon  which  the  Treaty  is  silent^  but  which  have  either 
been  among  the  matters  of  dispute  which  have  caused  the 
War  closed  by  the  Treaty,  or  have  arisen  and  been  debated 
during  the  course  and  progress  of  the  War. 

DXXIV.  I.  (a)  With  respect  to  the  former  the  reader 
must  be  referred  to  the  rules  for  the  Interpretation  of  Treaties 
which  have  been  mentioned  in  the  Second  Volume  of  this 
work  {x). 

But,  both  with  respect  to  the  rules  which  govern  the 
Interpretation  of  Treaties,  and  the  Legal  Presumptions 
which  flow  from  the  silence  of  Treaties,  there  may  be  said 
to  be  four  predicaments  of  a  Treaty  to  which  both  are 
applicable. 

The  Treaty  may  adopt  as  its  basis  (y) — 

1.  The  state  of  things  existing  before  the  War  {^status  qua 
ante  hellu\n). 

2.  Tlie  state  of  things  existing  at  the  conclusion  of  the 
War  (usually,  however  inaccurately,  called  uti possidetis)  (z). 


(x)  Vide  ante,  vol.  ii.  part.  v.  ch.  viii. 

{y)  ' '  At  maxime  disceptari  solet,  an  injurice  et  damna  ante  bellum 
data  per  pacem  remissa  sint  ?  Nos  quatuor  casus  distinguimus  ;  ml 
enim  paci  adjicitur  clausula,  quod  omnia  restitui  debeant  in  statum, 
quo  fuere  ante  bellum,  vel  pactum  est,  ut  onfinia  maneant  in  statu  quo 
nunc  sunt,  vel  plane,  niJiil  dictum,  est  de  damiiis,  injuriis  et  debitis,  vel 
paci  clausula  generalis  amnestice  adjicitur," — S.  Gocceii  Grotius  Illustr. 
vol.  V.  p.  502  (1.  vii.  c.  vii.  s.  1864). 

(z)  This  term  is  borrowed  from  the  well-known  interdict  of  the 
Roman  Prsetor.  He,  finding  a  litigant  in  de  facto  possession,  forbad 
his  expulsion  by  force ;  but  then  it  was  expressly  stated  as  the 
foundation  of  the  interdict,  that  the  de  facto  possessor  was  not  in  this 
possession  by  a7iy  act  of  violence.  ' '  Ait  Prsetor,  '  uti  eas  sedes,  de  quibus 
agitur,  nee  vi,  nee  clam,  nee  precarib  alter  ab  altero  possidetis,  quo 
mintis  ita  possideatis,  vim  fieri  veto  ; '  (4)  est  igitur  hoc  interdictum, 
quod  vulgo  uti  possidetis  appellatur,  retinendse  possessionis  ;  nam 
hujus  rei  causa  redditur,  ne  vis  fiat  ei,  qui  possidet ;  (5)  perpetuo 
autem  huic  interdicto  insunt  hsec,  quod  nee  vi,  nee  clam,  nee  precario 
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3.  A  new  state  of  filings,  composed  perhaps  of  both  the 
former. 

4.  It  may  contain  a  general  clause  of  amnesty,  the  effect 
of  which  is  a  remission  of  all  public  wrongs  and  obliga- 
tions {a). 

5.  It  may  be  silent  as  to  all  former  public  wrongs  and 
obligations  between  the  Belligerents. 

DXXV.  The  principal  distinction  which  it  is  necessary 
to  observe  in  considering  the  legal  presumptions  which  flow 
from  the  silence  of  Treaties  is,  whether  the  property  be 
moveable  or  immoveable. 

To  the  eye  of  the  philosophical  jurist  this  latter  division 
may,  as  a  matter  of  abstract  speculation,  appear  strange  or 
untenable  :  but  there  is  no  doubt  that  to  the  eye  of  the 
practical  statesman  it  presents  a  distinction  most  deeply  and 
universally  rooted  in  the  laws,  customs,  and  practice  of  all 
civilised  nations.  The  distinction  is  indeed  of  less  im- 
portance in  matters  of  Public  Right,  because  in  practice  the 
necessity  for  observing  it  but  seldom  occurs  (b). 

DXXVI.  It  is  now  pretty  generally  acknowledged  (c) 
that  there  is  both  absurdity  and  iniquity  in  classing  territory 
obtained  by  conquest  under  the  category  oi  res  nullius ;  and 
in  applying,  with  unreasoning  i)edantry  or  sophistical  in- 
justice, not  the  spirit,  but  the  letter,  of  the  Roman  law  (c?), 
to  a  subject  matter  which,  like  that  of  conquest,  has  neces- 


ab  illo  possideas." — Diq.  1.  xliii.  t.  xvii.  The  phrase  uti  possidetis 
therefore  cannot  be  used  with  strict  propriety  to  signify  the  status  quo 
of  Belligerents  at  the  conclusion  of  a  war, 

(a)  "Remittifc  enim  injuriam,  qui  se  earn  ohUturum  promittit, 
adeoque  hactenus  quoque  omnia  in  statu  quo  nunc  sunt  manent." — • 
Cocceius,  ubi  supra,  s.  1868. 

(6)   Vide  ante,  p.  618. 

(c)  See  pp.  388,  391,  tit,  tercero,  seccidn  cuarta,  s.  clix.  of  the 
^^  Elementos  del  Derecho  Internacional,  chra  postuma  de  Dou  Jose 
Maria  de  Pando,  Minlsfro  de  Estado  que  fue  en  1823."  Madrid. 
Second  edition,  1862. 

Pando  was  born  at  Lima,  1787  ;  died  at  Madrid,  1840. 

{d)   Vide  ante,  vol.  i.  p.  34. 
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sarily  undergone,  in  all  its  bearings,  a  most  important  change 
since  the  time  of  Justinian  (e). 

The  shameless  pretext  of  Frederick  the  Second  for  the 
invasion  of  Saxony,  in  1756  (y*),  will  not  be  alleged  again 
by  the  most  reckless  despiser  of  International  Justice. 

Various  and  many  Treaties  of  Peace  fortify  the  sound 
international  doctrine  that  conquest  and  occupation  (^)  of 
territory  are  distinct  public  acts,  carrying  with  them  very 
different  consequences,  both  to  the  State  and  to  the  individual. 
The  language  of  Treaties  which  concern  the  acquisition  of 
conquered  territory  is  that  the  subdued  state  yields  or  coU' 
cedes  (h)  a  certain  territory  to  another  ;  not  that  the  con- 
quering State  retains  or  keeps  possession  of  what  it  has  seized, 
which  would  be  the  proper  expression  in  the  Treaty  with 
respect  to  a  State  obtaining  the  recognition  of  an  occupied 
territory. 

"  II  est  incontestable  "  (says  Monsieur  de  Rayneval)  "  que 
"  le  mot  ceder  suppose  essentiellement  la  propriete,  par  con- 
''  sequent  ni  la  guerre  ni  la  conquete  la  detruisent.  x\iiisi 
"la  pratique  dement  le  principe  enseigne  par  le  droit 
"  romain  et  par  la  plupart  des  publicistes." 

DXXVII.  Immoveable  property,  public  or  private,  can, 
according  to  the    modern    understanding    of   International 


(e)  Inst.  1.  ii.  t.  i.  s.  17. 

Dig.  xli.  t.  ii.  1.  i.  1. 

(/)  Pando,  p.  616,  note  4. 

(g)   Vide  ante,  vol.  i.  pt.  iii.  c.  xii. 

(/i(  U.g.  in  the  Treaty  of  Utrecht,  1713,  between  Louis  XIV.  and 
Frederick  William  of  Prussia,  it  is  said  (Art.  7),  "que  la  partie  du 
quartier  de  Gueldres  que  possede  et  occupe  le  Roi  de  Prusse  lui  est 
cedee  a  la  perpetuite." 

In  the  preliminaries  of  the  Peace  of  1783  between  France  and 
England,  it  is  said,  respecting  the  Isle  of  Tobago  (Art.  7),  "  que  le 
Roi  de  la  Grande-Bre'tagne  cedera  a  la  France  I'lle  du  Tobago."  This 
island  was,  at  the  time  of  the  Treaty,  occupied  under  the  title  of  con- 
quest by  the  French. 

De  Rayneval,  ii.  pp.  156-7,  note  35. 
VOL.    III.  3  E 
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Law,  be  acquired  under  a  sure  title  only  in  consequence  of 
a  Treaty  of  Peace  or  the  entire  subjugation  of  the  country 
of  the  original  proprietor.  Until  one  or  other  of  these 
events  X\\ej?is  postliminii  remains  (i). 

The  question  whether,  if  the  people  shake  off  the  suhju- 
(jat'ion^  the  jus  postliminii  would  revive,  is  not  without 
difficulty.  Pando  (A)  wisely  distinguishes  between  two 
predicaments  : — 

1st.  If  the  subjugation  presents  the  appearance  of  being 
a  mere  temporary  and  involuntary  submission  to  violence, 
the  state  of  War  continues,  and  therefore  the  jus  postliminii 
continues  (/). 

2ndo  If  the  dominion  of  the  conquerors  has  been  con- 
firmed by  the  consent,  express  or  tacit,  of  the  conquered  — 
a  consent  which  is  presumed  in  law  after  the  peaceable 
possession  of  some  years  (m), — then  War  has  ceased,  and 
t\i(t  jns  postliminii  is  for  ever  extinguished  by  Peace. 

DXXV'III.  A  striking  illustration  of  the  importance 
generally  ascribed  to  the  presumption  arising  from  the  silence 
of  Treaties  is  to  be  found  in  the  adjustment  effected  between 
Russia  and  Denmark  respecting  the  succession  to  the  throne 
of  the  latter  country.  The  following  is  a  copy  of  the  Pro- 
tocol of  Warsaw  relative  to  the  Danish  Succession,  and  of 
the  renewal  of  that  document  by  Russia  in  1852  (??,). 


(i)  Pandoj  s.  clxvii.  p.  403:  "Con  respecto  a  las  cosas,  hay  diffe- 
rencia  :  6  se  trata  de  bienes-raices,  d  de  bienes-meubles." 

"  Asi  pues,  por  lo  que  respecta  a  los  hienes-raices,  tanto  particulares 
como  publicos,  el  derecho  de  postliminio  solo  expira  por  el  tratado  de 
Paz,  6  por  la  completa  subyugacion  del  Estado." — Pando,  p.  404  :  he 
cites  Olmeda,  1.  ii.  c.  xii. 

(k)  P.  404. 

(l)  Vide  ante,  vol.  i.  §  cclvii.,  ii.  §  xi. 

(m)  Vide  ante,  vol.  i.  pt.  iii.  chapter  xiii.  on  Prescription. 

{n)  Beturn  to  an  Address  of  the  House  of  Commons,  dated  18  Fehrua^rxj, 
1856. 
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(  Translation.) 

"  His  Majesty  the  Emperor  of  all  the  Russias  and  His 
"  Majesty  the  King  of  Denmark,  taking  into  consideration 
"  the  engagements  entered  into  between  their  august  pre- 
"  decessors  in  the  years  1767  and  1773  ; 

"  Considering  that,  as  well  for  establishing  the  tranquillity 
"  of  the  North  of  Europe  on  a  durable  footing,  as  for  re- 
"  moving  all  that  could  then,  or  for  the  future,  give  rise 
"  to  misunderstandino;s  or  differences  in  the  auoust  House 
"  of  Oldenburg,  the  Emperor  Paul,  of  glorious  memory, 
"  then  Grand  Duke  of  Russia,  renounced  for  himself,  as 
"  also  for  his  heirs  and  descendants,  in  favour  of  His 
"Majesty  King  Christian  VII.,  of  glorious  memory,  as 
"  also  of  the  heirs  of  his  royal  crown,  all  his  rights 
"  and  pretensions  to  the  Duchy  of  Sleswig  in  general, 
"  and  to  the  heretofore  princely  portion  of  that  duchy  in 
"  particular  ; 

"  That  in  the  same  manner,  and  from  the  same  motives, 
"  His  Majesty  the  Emperor  Paul  ceded  for  himself,  as  also 
"  for  his  descendants,  heirs,  and  successors,  all  that  he  pos- 
"  sessed  in  the  Duchy  of  Holstein,  whether  in  common  with 
"  His  Majesty  the  King  of  Denmark,  or  separately  ; 

"  Considering  that  this  Act  of  Cession  of  the  Duchy  of 
*'  Holstein  has  only  been  made  expressly  in  favour  of  His 
"  Majesty  King  Christian  VII.,  and  of  his  male  lineage, 
"  and  also  eventually  in  favour  of  the  late  Prince  Frederick, 
"  the  King's  brother,  and  of  the  male  lineage  of  that  prince, 
"  and  that  the  eventualities  which  the  terms  themselves  of 
"  this  Act  of  Cession  admitted,  have  already  in  part  been 
"  realised  by  the  extinction  of  the  male  lineage  of  King 
"  Christian  VII.,  or  may  be  realised  at  a  period  more  or 
*'  less  near,  without  the  said  transactions  having  in  any 
"  manner  provided  for  them  ; 

"  Foreseeing  the  dangers  \ohich  this  silence  in  existing 
"  Treaties  may  cause  to  the  Danish  monarchy,  if,  on  the  ex- 
"  tinction  of  the  male  line  actually  on  the  throne  of  Denmark, 

3  E  2 
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"  the  lex  regia  should  receive  its  pure  and  simple  application 
''  to  one  part  of  the  monarchy  ; — 

"  Have  acknowledged  the  obligation  and  the  right,  as 
*'  successors  of  the  august  contracting  parties  to  the  engage- 
"  ments  of  1767  and  1773,  to  come  to  an  understanding  as 
"  to  the  ulterior  arrangements  most  suited  to  the  double  ob- 
"  jects  which  they  have  had  in  view. 

"  In  consequence,  the  undersigned,  after  mature  examina- 
"  tion  of  all  the  questions  connected  with  this  affair,  have 
"  agreed  amongst  themselves,  under  the  express  reservation 
*'  of  the  high  approbation  of  their  respective  Sovereigns, 
*'  and  have  embodied  in  the  present  protocol  the  points 
^'  which  follow  :  — 

"  1°.  The  objects  proposed  in  the  interest  of  the  peace  of 
'^  the  North,  as  well  as  that  of  the  internal  peace  of  the  august 
"  House  of  Oldenburg,  namely,  the  maintenance  of  the  in- 
"  tegrity  of  the  Danish  monarchy,  can  only  be  realised  by 
''  means  of  an  arrangement  summoning  to  the  succession  of 
"  the  whole  of  the  states  actually  united  under  the  sceptre 
"  of  His  Majesty  the  King  of  Denmark,  the  male  lineage 
^'  solely,  to  the  exclusion  of  women. 

"  2°.  The  male  lineage  of  Prince  Christian  of  Sleswig- 
"  Holstein  Sonderbourg  Gliicksbourg,  and  of  his  consort 
"  the  Princess  Louise  of  Hesse,  unites  in  itself  the  rights 
"  of  inheritance,  which,  on  the  extinction  of  the  male  line 
"  actually  reigning  in  Denmark,  devolve  upon  it  in  virtue 
*'  of  the  renunciations  of  Her  Koyal  Highness  the  Land- 
"  gravine  Charlotte  of  Hesse,  of  her  son  Prince  Frederick 
"  of  Hesse,  and  of  her  daughter  the  Princess  Mary  of 
"  Anhalt  Dessau. 

"  3°.  Wishing  on  his  part  to  complete  the  titles  resulting 
''  from  these  renunciations,  and  thus  to  effect  an  arrangement 
'"  which  would  be  of  such  high  importance  and  interest  for 
"the  maintenance  of  the  Danish  monarchy  in  its  integrity, 
*'  His  Majesty  the  Emperor  of  all  the  Russias,  as  chief  of 
*'  the  elder  branch  of  Holstein  Gottorp,  would  be  ready  to 
"  renounce   the  eventual    rights   which    belong  to   him   in 
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"  favour  of  Prince  Christian  of  Gliicksbourg,  and  of  his  male 
"  lineage. 

'*  Nevertheless  it  is  understood  : 

"  That  the  eventual  rights  of  the  two  younger  branches 
"  of  Holstein  Gottorp  should  be  expressly  reserved. 

"  That  those  which  the  aug^ust  chief  of  the  elder  branch 
"  should  abandon  for  himself  and  for  his  male  lineage  in 
"  favour  of  Prince  Christian  of  Gliicksbourg  and  of  his  male 
'^  lineage,  should  be  revived  in  the  Imperial  House  of  Russia 
''  whenever  (which  God  forbid)  the  male  lineage  of  that 
"  Prince  should  become  extinct. 

"  That  inasmuch  as  the  renunciation  of  His  Majesty  the 
"  Emperor  would  principally  have  for  its  object  to  facilitate 
"  an  arrangement  called  for  by  the  first  interests  of  the 
"  monarchy,  the  offer  of  such  a  renunciation  would  cease  to 
"  be  obligatory  if  the  arrangement  itself  should  fail. 

"  4°.  In  consequence  of  the  considerations  which  are 
"  above  pointed  out  by  the  above  ss.  2  and  3,  the  Prince 
^'  Christian  of  Gliicksbourg,  conjointly  with  the  Princess, 
"  his  consort,  and  in  their  default,  the  male  lineage  of  their 
"  Highnesses,  would  have,  more  than  any  other  branch,  claims 
"  which  qualify  them  to  succeed,  if  the  contingency  should 
*'  arrive,  to  the  states  actually  united  under  the  sceptre  of 
"  His  Danish  Majesty. 

"  Consequently  tlie  two  Courts  of  Copenhagen  and  of  St. 
"  Petersburg  have  agreed, — 

"  That  His  Majesty  the  King  of  Denmark  shall  designate 
the  Prince  and  Princess  of  Gliicksbourg  conjointly  as  heirs 
"  presumptive  of  his  crown,  in  case  the  male  line  of  the 
"  dynasty  actually  reigning  should  become  extinct ; 

"  That  His  Majesty  shall  make  known  his  high  deter- 
"  mination  to  the  Powers  in  amity  with  Denmark ; 

"  That  if,  to  ensure  the  complete  success  of  this  arrange- 
"  ment,  still  further  renunciations  should  be  deemed  useful 
"  and  desirable,  it  would  be  for  His  Danish  Majesty  to  make 
"  himself  responsible  for  the  indemnities  to  which  just  and 
"  equitable  claims  should  be  established  ; 
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"  Finally,  that  the  negotiations  necessary  to  give  to  the 
"  arrangements,  in  virtue  whereof  the  Prince  and  Princess 
"  of  Gliicksbourg  shall  be  acknowledged  as  successors  pre- 
"  sumptive  to  the  throne  of  Denmark,  the  character  of  a 
^'  European  transaction,  shall  take  place  in  London. 

"  The  undersigned  reserve  to  themselves  to  submit  the 
"  present  procotol  to  their  august  Sovereigns,  and  to  solicit 
"  their  high  approbation  in  favour  of  the  provi-sions  it 
"  contains. 

"(Signed)     Nesselrode. 
"  Meyendorff. 
"  Eeedtz. 
"  Warsaw,  this  ^~l  1851." 

(  Translation.) 

"Monsieur  le  Comte, 

"  In  accordance  with  the  orders  of  my  Court,  it 
"  becomes  my  duty  to  communicate  to  your  Excellency 
"  the  accompanying  Note,  which  I  have  this  moment  given 
"  to  the  Minister  of  Denmark,  upon  signing  conjointly 
"  with  him  the  Treaty  of  this  day's  date. 

"  In  requesting  you  to  have  the  goodness  to  take  cogni- 
"  zance  of  it,  I  have  the  honour,  &c. 
"  London,  f^'  1852.  "  (Signed)  Brunnow. 

"  To  His  Excellency  the  Earl  of  Malmesbury, 

&c.  &c.  &c." 


Translation  of  a  Note  addressed  by  Baron  Brunnow 
to  the  Minister  for  Denmark. 


''London  ^l May ^  1852. 


"  The  undersigned.  Envoy  Extraordinary  and  Minister 
''  Plenipotentiary  of  His  Majesty  the  Emperor  of  All  the 
•^  Russias  to  Her  Britannic  Majesty,  having  been  authorised 
''  to  sign  the  Treaty,  concluded  this  day  conjointly  with  His 
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"  Excellency  the  Chamberlain  de  Bille,  Envoy  Extraordinary 
'*  and  Minister  Plenipotentiary  of  His  Majesty  the  King  of 
"  Denmark,  has  been  ordered  to  transmit  to  him  at  the  same 
"  time  the  present  Note,  for  the  purpose  of  recalling  and 
'•  renewing  the  reserves  contained  in  the  Protocol  of  War- 
"  saw  of  fj'^^l  1851;  which,  after  having  received  the 
"  sanction  of  His  Majesty  the  Emperor  of  all  the  Russias, 
"  and  of  His  Majesty  the  King  of  Denmark,  was  conveyed 
"  to  the  knowledge  of  the  Cabinets  who  have  signed  the 
"  present  Treaty. 

"  The  third  paragraph  of  the  protocol  above  mentioned 
"  is  worded  in  these  terms  : — 

"  '  Wishing  on  his  part  to  complete  the  titles  resulting 
"  '  from  these  renunciations,  and  thus  to  effect  an  arrange- 
"  *  ment  which  would  be  of  such  high  importance  for  the 
"  '  maintenance  of  the  Danish  monarchy  in  its  integrity  ;  His 
"  '  Majesty  the  Emperor  of  All  the  Russias,  as  chief  of  the 
"  ^  elder  branch  of  Holstein  Gottorp,  would  be  ready  to 
"  '  renounce  the  eventual  riojhts  which  belono;  to  him  in 
"  '  favour  of  Prince  Christian  of  Gliicksbourg  and  of  his 
" '  male  lineage. 

"  *  Nevertheless,  it  is  understood  that  the  eventual  rights 
"  '  of  the  two  younger  branches  of  Holstein  Gottorp  should 
''  *  be  expressly  reserved  ; 

*' '  That  those  which  the  august  chief  of  the  elder  branch 
"  '  should  abandon  for  himself,  and  for  his  male  lineage,  in 
"  '  favour  of  Prince  Christian  of  Gliicksbourg,  and  of  his 
"  '  male  lineage,  should  be  revived  in  the  Imperial  House  of 
'^ '  Russia  whenever  (which  God  forbid)  the  male  lineage  of 
*^  ^  that  Prince  should  become  extinct ; 

" '  That  inasmuch  as  the  renunciation  of  His  Majesty  the 
"  '  Emperor  would  principally  have  for  its  object  to  ficilitate 
"  '  an  arrangement  called  for  by  the  chief  interests  of  the 
"  '  monarchy,  the  offer  of  such  a  renunciation  would  cease  to 
"  '  be  obligatory,  if  the  arrangement  itself  should  fail.' 

"  In  renewing,  by  order  of  his  Government,  the  reserves 
"  above  mentioned,  the  undersigned,  &c.  &c." 
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CHAPTER   IT. 

HOW  TREATIES  ENTERED  INTO  BEFORE  THE  WAR  ARE 
ABFECTED  WHEN  THE  WAR  IS  CONCLUDED  AND  PEACE 
RESTORED. 

DXXIX.  It  seems  to  be  a  branch  of  the  question — 1, 
how  the  public  relations  of  States  are  affected  by  a  treaty 
which  concludes  a  War ;  2,  to  consider  what  effect  the 
War  has  upon  Treaties  existing  before  the  War,  but  which 
are  not  mentioned  or  referred  to  in  the  new  Treaty  of  Peace. 

Many  Treaties,  especially  those  relating  to  leagues  for 
War  or  for  Commerce,  are  only  contracted  for  a  limited 
period,  at  the  expiration  of  which  they  become  invalid  unless 
renewed.  This  renewal  is  not  always  expressly^  but  some- 
times tacitly  (a)  effected.  M.  de  Martens  observes  that 
more  than  one  Treaty  of  Commerce  entered  into  in  the  seven- 
teenth century  was  in  existence  towards  the  end  of  the 
eighteenth  century. 

As,  theoretically  speaking,  a  private  contract  may  be 
tacitly  annulled  by  a  total  alteration  of  the  circumstances 
on  which  it  was  founded  ;  so  it  has  been  made  a  matter  of 
dispute,  with  respect  to  Treaties  among  States,  whether  a 
change  of  circumstances  subsequent  to  the  Treaty  does  not 
operate  to  the  defeasance  of  the  Treaty  itself.  For  instance, 
it  was  a  matter  of  dispute  whether  Austria,  being  bound  by 


(a)  G.  F.  von  Martens,    Ueher  die  Erneuemng  der  Vertrdge  in  den 
FriedejisschlUssen  der  europaischen  Mdchte.     Gottingen,  1797. 
BkmtscJdi,  1.  viii.  §  538. 
Calvo,  §  729. 
Heifter,  §  122. 
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the  Barrier-Treaty  of  the  United  Netherlands  to  admit 
Dutch  garrisons  into  the  fortresses  which  were  to  serve  as  a 
defence  against  France,  remained  under  this  obHgation  after 
the  greater  part  of  these  fortresses  had  been  demolished 
during  the  War  of  the  Austrian  Succession.  Joseph  the 
Second,  in  1781,  seems  to  have  had  little  hesitation  in 
razing  (b)  them  to  the  ground. 

With  respect  to  Treaties  with  a  State  winch  has  ceased  to 
possess  an  independent  existence  (c),  it  seems  evident  that 
the  public  contracts  with  it  cease  with  the  cessation  of  its 
distinct  personality — as  with  Poland  after  its  partitions,  and 
the  Crimea  after  its  subjugation  to  Russia  in  1783. 

But  this  observation  requires  an  important  limitation. 
Such  a  loss  of  personality  and  independence  leaves  unim- 
paired the  obligations  of  what  are  usually,  but  somewhat 
carelessly,  termed  transitory  Treaties, — that  is  to  say. 
Treaties  relating  to  cessions  of  territory,  to  demarcations  of 
boundary,  to  that  particular  class  of  obligations  called  Ser- 
vitutes  Juris  Gentium  (t?),  the  nature  and  character  of  which 
have  been  already  discussed  in  this  work. 

Certain  Genoese  families,  the  Counts  of  Casati  and  others, 
pressed  their  claims  to  certain  portions  of  Crimean  territory 
upon  the  Russians,  both  in  1779  and  in  1783,  at  which  latter 
period  the  subjugation  of  the  Crimea  was  complete.  Russia 
replied  on  both  occasions  that  she  would  recognise  no  claims 
which  did  not  flow  from  the  provisions  of  her  Treaty  with 
the  Porte.  This  answer,  in  the  opinion  of  De  Martens,  was, 
in  1783,  whatever  it  might  have  been  in  1779,  bad  in 
law  (e). 

DXXX.  It  was  at  one  time  an  international  custom 
that  the  Belligerents  should,  at  the  breaking  out  of  War, 


(6)  See  De  Martens^  Rec.  des  Tr.  t.  iv.  p.  433,  for  State  Papers  on 
the  subject. 

(c)  Vide  ante,  vol.  i.  pt.  ii.  ch.  vi.  vii. 

(d)  Vide  ante,  vol.  i,  pt.  iii.  ch.  xv. 

(e)  Uebei-  die  Erneuerung  der  Vertruge,  p.  7. 
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make  a  public  and  solemn  proclamation  that  the  obligations 
of  Treaties  between  them  had  ceased  (/).  That  custom  has 
become  obsolete.  In  the  place  of  it  has  arisen  the  general 
maxim,  that  War,  ipso  facto  (von  selbst),  abrogates  Treaties 
between  the  Belligerents.  The  questions  which  present 
themselves  for  our  consideration  are,  first,  whether  this  pro- 
position be  true  in  all  its  latitude,  or  whether  it  requires  any 
— and  if  any,  what — limitations,  before  it  can  be  enunciated 
as  one  of  the  admitted  and  incontrovertible  principles  of 
International  Jurisprudence  ? 

Secondly,  if  it  be  universally,  or  with  certain  limitations, 
true,  that  Treaties  annulled  by  War  are  revived  by  the 
return  of  Peace  without  express  stipulations  to  that  effect? 

DXXXI.  The  general  maxim  must  manifestly  be  subject 
to  limitation  in  one  case,  namely,  in  the  case  of  Treaties 
which  expressly  provide  for  the  contingency  of  the  breaking 
out  of  War  between  the  contracting  parties  :  and  the  Judges 
of  the  North  American  United  States  were  well  warranted 
in  saying, "  We  are  not  inclined  to  admit  the  doctrine  urged 
"  at  the  bar,  that  Treaties  become  extinguished,  ipso  facto^ 
"  by  War  between  the  two  governments,  unless  they  should 
"  be  revived  by  an  express  or  implied  renewal  on  the  return 
"  of  Peace.  Whatever  may  be  the  latitude  of  doctrine  laid 
"  down  by  elementary  writers  on  the  law  of  nations,  dealing 
"  in  general  terms  in  relation  to  this  subject,  we  are  satisfied 
"that  the  doctrine  contended  for  is  not  universally  true. 
"  There  may  be  Treaties  of  such  a  nature,  as  to  their  object 
"  and  import,  as  that  War  will  put  an  end  to  them  ;  but 
*'  where  Treaties  contemplate  a  permanent  arrangement  of 
"  territorial  and  other  national  rights,  or  which  in  their 
"  terms  are  meant  to  provide  for  the  event  of  an  intervening 
"  War,  it  would  be  against  every  principle  of  just  interpre- 
"  tation  to  hold  them  extinguished  by  the  event  of  War. 
"  If  such  were  the  law,  even  the  Treaty  of  1783,  so  far  as  it 
"  fixed  our  limits  and  acknowledged  our  independence,  would 

(/)  Leibnitz,  Prcef.  ad  Cod.  Diplom.  Jur.  Gentium.   - 
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"  be  gone,  and  we  should  have  had  again  to  struggle  for  both 
"  upon  origmal  revolutionary  principles.  Such  a  construc- 
"  tion  was  never  asserted,  and  would  be  so  monstrous  as  to 
"  supersede  all  reasoning"  (^). 

Some  writers  on  Public  and  International  Law  go  further, 
and  say  that  War  abrogates  only  those  Treaties  the  existence 
of  which  is  incompatible  with  Belligerent  relations  (A). 

Mr.  Wildman  has  expressed  an  opinion  that  "  all  en- 
"  gagements  subsisting  between  Belligerents  at  the  com- 
"  mencement  of  hostilities  are  revived  by  a  Treaty  of 
"  Peace,  so  far  as  they  are  consistent  with  its  provisions"  (J), 

This  opinion  appears  to  the  writer  of  these  pages  to 
be  at  variance  with  the  true  doctrines  of  International 
Law,  and  especially  with  those  derived  from  two  of  the 
sources  of  this  jurisprudence,  viz.,  the  conclusions  of  ac- 
credited writers  and  the  practice  of  States  (Ji). 

The  opinion  (/)  has  arisen  partly  (1)  from  a  misappre- 

{g)  The  Society y  dhc.  v.  New  Haven^  5  Curtis^  {Amer.)  Reports,  p.  493. 

(Ji)  De  Martens,  in  his  treatise  above  referred  to,  after  stating  the 
general  maxim,  says  :  "  So  gilt  doch  nicht  eben  dieses  von  alien  ubrigen 
vorhergehenden  mit  dem  jetzigen  Kriege  nicht  in  Verbindungstehenden 
Vertragen  :  und  wenn  dieses  so  allgemein  von  einzelnenSchriftstellern, 
und  wohl  gar  zuweilen  in  offentlichen  Staatsschriften,  behauptet  worden, 
so  liegt  dabei  wohl  noch  mehr  eine  Yerwechselung  des  Ausdrucks,  als 
ein  Irrthum  in  der  Sache  selbst,  zum  Grunde," — s.  8. 

He  cites  ^^  Moser,  Vermischte  Abhandlungen  aus  dem  europ.  Volker- 
recht," — s.  3,  n.  f, 

(i)  Vol.  i.  p.  176. 

(Jc)  Vide  ante,  vol.  i.  pt.  i.  ch.  v.  and  vii. 

(l)  There  is  an  able  discussion  upon  this  point  to  be  found  in  the 
columns  of  the  Morning  Chronicle  for  December,  1853. 

Heffter,  p.  183,  s.  99  ;  p.  215,  s.  122 ;  p.  316,  s.  181  and  s.  182, 
note  1,  in  which  the  author  says,  "  Dieser  Punkt  ist  und  bleibt  einer 
der  schwierigsten  : "  in  the  text  he  says,  "  Dagegen  sind  alle  Yertrags- 
verpflichtungen,  deren  Erf  iillung  erst  noch  in  Zukunf  t  geschehen  sollte, 
wo  also  noch  eine  Willensanderung  in  Betreff  der  iibernommenen 
Verpfiichtung  moglich  war,  durch  den  Ausbruch  des  Krieges  zweifelhaft 
und  unsicher  ge worden,  so  dass  sie  zu  ihrer  ferneren  Giiltigkeit  einer 
Bestatigung  durch  eine  neue  deutliche  Willenserklarung  bediirfen." 
But  all  private  rights  of  subjects  or  sovereigns,  he  says,  remain,  as 
a  general  rule,  unaffected. 
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liension  of  tlie  meaning  of  a  passage  in  Vattel,  partly  (2) 
from  misapplying  judicial  dicta,  uttered  with  respect  to 
Private  Contracts,  to  Public  Treaties ;  partly  (3),  and 
perhaps  chiefly,  from  not  discriminating  between  those  parts 
of  a  Treaty  which  contained  a  final  adjustment  of  a  par- 
ticular question,  such  as  the  fixing  a  disputed  boundary  or 
ascertaining  any  contested  right  or  property  ;  or  which  in- 
corporated by  the  common  consent,  express  or  tacit,  of  all 
States  concerned  in  its  assertion  and  maintenance,  a  great 
public /?n/2c^/;/e  into  the  International  Code.  That  principle 
once  so  incorporated,  does  not  require  reiteration  in  subse- 
quent Treaties,  and,  unless  expressly  repudiated,  revives 
with  Peace,  or  rather  remains  unaffected  by  War  waged 
upon  grounds  unconnected  with  it. 

(1 .)  The  passage  in  Vattel  is  taken  from  the  42nd  Section 
of  his  Fourth  Book.  "  It  is  "  (he  says)  "  of  great  importance 
"  to  draw  a  proper  distinction  between  a  iieiv  War  and  the 
"  breach  of  an  existing  Treaty  of  Peace  ;  because  the  rights 
"  acquired  by  such  a  Treaty  still  subsist  notwithstanding 
"  tlie  new  war :  whereas  they  are  annulled  by  the  rupture  of 
"  the  Treaty  on  wdiich  they  are  founded.  It  is  true,  indeed, 
"  that  the  party  who  had  granted  those  rights  does  not  fail 
"  to  obstruct  the  exercise  of  them  during  the  course  of  the 
''  War  as  far  as  lies  in  his  power ;  and  he  even  may,  by  the 
"  right  of  arms,  wholly  deprive  his  enemy  of  them,  as  well  as 
''  he  may  wrest  from  him  his  other  possessions.  But  in  that 
*'  case  he  withholds  those  rights  as  things  taken  from  the 
"  enemy,  who,  on  a  new  Treaty  of  Peace,  may  urge  the  re- 
"stitution  of  them.  It  often  happens,  when  nearly  equal 
"  success  has  attended  the  arms  of  both  parties,  that  the 
"  Belligerents  agree  mutually  to  restore  their  conquests  and 
"  to  replace  everything  in  its  former  state.  When  this  is  the 
"  case,  if  the  War  in  which  they  were  engaged  was  a  new 
"  one,  the  former  Treaties  still  subsist.^'' 

But  of  what  is  the  writer  speaking  ?  Not  of  the  effect  of 
War  generally  upon  Treaties — not  whether  existing  public 
covenants  are  dissolved  by  hostilities — but  whether  the  dis- 
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pute  between  the  Belligereutes  arises  out  of  an  alleged  breach 
of  an  existing  public  covenant,  or  whether  it  arises  out  of  a 
new  cause  of  offence,  e.g.,  a  violation  oi general  International 
Rights,  irrespective  of  any  positive  convention  subsisting  be- 
tween the  Belligerents. 

In  the  passage  under  discussion  Vattel  is  not  considering 
Treaties,  in  which  it  is  agreed  that  there  shall  be  either  an 
express  renewal,  or  a  tacit  revival,  of  former  Treaties,  irre- 
spective of  the  new  convention  between  the  parties.  He  is 
supposing  that  the  Belligerents  have  agreed  to  adopt  the 
status  quo  ante  bellnm  as  the  adjustment  of  their  quarrel.  In 
order  to  ascertain  what  that  status  was,  the  relations  of  the 
parties  before  the  AVar  broke  out  must  be  considered,  and 
whether,  therefore,  independently  of  this  War,  the  former 
Treaties  between  the  parties  were  in  existence.  Now,  if  the 
War  was  a  new  War, — that  is  a  War  on  account  of  the  viola- 
tion of  some  general  right  and  not  of  a  positive  convention, 
— then,  previously  to  the  War,  the  former  Treaties  were  un- 
broken, and  then,  by  the  engagement  of  both  parties  to  ob- 
serve the  status  quo  ante  helium,  these  Treaties  are  con- 
sidered as  still  existing.  If,  on  the  other  hand,  former 
Treaties  have  been  broken,  and  the  War  has  been  waged 
upon  this  acc(mnt,  then  a  specific  renewal  oi  the  covenants  of 
these  former  Treaties  would  be  necessary.  In  this  latter, 
however,  as  in  the  former  case,  the  Belligerents  would  have 
agreed  to  adopt  the  status  quo  ante  bellum. 

This  explanation  renders  Vattel  consistent  with  himself, 
and  reconciles  the  passage  which  has  been  commented  upon 
with  that  contained  in  the  175th  Section  of  his  Third 
Book  (rn),  in  which  he  says  that  "  the  conventions  made  with 
"  a  nation  are  broken  or  annulled  by  a  War  arising  between 
"  the  two  contracting  parties,  either  because  their  compacts 
a  2^xQ  grounded  on  a  tacit  supposition  of  the  continuance  of 
"  Peace,  or  because  each  of  the  parties  being  authorised 
"  to  deprive  the  enemy  of  what  belongs  to  him,  takes  from 

(m)  Chap.  X. 
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"  him  those  rights  which  he  had  conferred  on  him  by  Treaty," 
Vattel,  it  will  be  seen,  does  not  speak  of  Treaties  being 
suspended,  but  of  their  being  broken  and  annulled  by  War. 
To  give  a  new  occasion  for  War  and  to  break  the  Peace 
are,  as  Grotius  observes,  different  things.  The  difference 
between  the  two  is  important,  and  has  a  double  bearing  ; 
first,  as  to  the  penalty  incurred  by  the  breaker  of  the 
Peace ;  and,  secondly,  as  to  how  far  his  act  relieves  the 
other  party  from  his  engagement.  "  Peace,"  he  says,  "  may 
"  be  broken  in  three  ways :  first,  by  doing  what  is  at 
"  variance  with  the  intrinsic  character  of  every  Peace 
"  (^faciendo  contra  id  quod,  omni  pad  inest)  ;  secondly,  by 
*'  violating  the  express  conditions  of  the  Peace  ;  thirdly,  by 
"  acting  contrary  to  that  which  ought  to  be  understood 
"  from  the  particular  nature  of  each  Peace  (co?itra  id  quod 
"  ex  pads  cujnsque  nafurd  intelligi  debet)  (n). 

(2.)  The  misapplication  of  the  doctrine  of  International 
Law  respecting  the  revival  after  Peace  of  private  contracts, 
the  operation  of  which  is  suspended  during  War,  to  the  case 
of  public  Treaties,  has  occasionally  led  persons  into  an  error 
on  this  point  (o). 

The  supposed  analogy  between  the  public  and  the  private 
contract  is  unsound.     It  is  the  State  and  not  the  individual 


(vi)  Grot.  1.  iii.  c.  xx.  s.  27. 

(o)  Grotius  furnishes  no  direct  authority  on  this  question.  He 
says  :  ''  Quod  vero  diximus  ^  jus  quod  ante  helium  fuit  ademtum  facile 
censeri  non  debere  ;  id  in  privatorum  jure  firme  tenendum  est  ;  in  jure 
autem  regum  et  populorum  facilius  est  ut  condonatio  aliqua  intelligatur 
facta,  si  modo  verba  aut  conjecturse  non  improbabiles  suppetant  ; 
niaxime  vero  si  jus  de  quo  agitur  non  liquidum  erat,  sed  in  contro- 
versia  positum.  Benignum  enim  est  credere  id  actum,  ut  belli  semina 
evellerentur. " — L.  iii.  c.  xx.  s.  19. 


^  Referring  to  s.  16  :  "  Jus  vero  quod  ante  helium  fuit,  quamquam 
nemini  facile  ademtum  censeri  debet  (hanc  enim  oh  causam  maxime  ut 
sua  tenerentur  res  publicse  civitatesque  constitutes  sunt,  ut  recte  ait 
Cicero),  intelligendum  id  tamen  de  eo  jure  quod  ex  rerum  insequahtata 
nascitur. " 
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who  wages  War,  The  contracts  between  the  individuals  of 
Belligerent  States  are  necessarily  suspended  during  the  War 
of  these  States,  but  are  not  annulled  (p)  :  no  precedent  can 
therefore  be  drawn  from  the  tacit  renewal  of  these  private 
relations  on  the  return  of  Peace,  to  found  the  argument  for 
the  tacit  renewal  of  public  relations.  Judicial  decisions  of 
Municipal  Courts  of  Law  upon  the  former  are  without  bear- 
ing upon  the  latter  question. 

DXXXII.  The  language  of  Lord  Stowell  is  strong  upon 
this  point,  though  his  opiinonis  incidentally  or  parenthetically 
expressed.  He  speaks  of  Treaties  being  extinguished  by 
War  (</). 

It  has  been  observed  with  respect  to  England,  that  in 
all  her  Treaties  concluding  War  she  has  studiously  preserved 
silence  upon  the  disputed  questions  of  Maritime  International 
Law,  thereby  reserving  to  herself  the  right  in  all  future 
Wars  of  maintaining  her  exposition  of  International  Kight 
and  Law  upon  these  subjects  (r)  :  but,  as  has  been  already 
remarked  in  this  work,  she  accompanied  the  Treaty,  which 
closed  her  last  war  with  Russia  (March  1856),  with  a 
Declaration  by  which  she  admitted,  in  concert  with  the 
Great  Powers  of  Europe,  the  doctrine  that  free  ships  make 
free  goods.  This  Declaration  has  not  yet  been  embodied  in 
a  formal  Treaty  (s), 

DXXXIII.  This  question  was  much  discussed  between 
England  and  the  United  States  of  Xorth  America  during 
the  negotiation  at  Ghent  in  1814,  England  considering  that 
certain  Rights  of  Fishery  accorded  by  her  to  the  United 
States  by  the  Treaty  of  1783  had  been  abrogated  by  sub- 
sequent War,  and  giving  notice  that  she  did  not  intend  to 
renew  them. 


(p)  Grot.  1.  iii.  c.  xx.  s.  16.     Abbot  on  Shipping^  part  iv.  ch.  xiii, 

{q)  The  Frau  Ilsabe,  4  0.  Robinson's  Adm.  Rep.  p.  64.  He  is  speak- 
ing, however,  of  a  War  actually  existing. 

(r)  De  Hautefeuille,  i.  pp.  160,  161. 

(s)  See  Parliamentary  Debates,  Hansard,  vol.  cxlii,  (1866),  p.  18 
&c.     Et  vide  ante,  §  ccx,  p,  359. 
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The  United  States  contended,  on  the  other  hand,  that 
the  Treaty  of  1783  was  not  one  of  those  which  by  the 
common  consent  and  understanding  of  civilised  nations  are 
considered  as  annulled  by  a  subsequent  War  between  the 
parties. 

It  is  to  be  observed  that  England  did  not  wholly  traverse 
this  allegation,  but  denied  the  application  of  the  principle 
to  the  provision  relating  to  Fisheries:  the  Treaty  of  1783, 
like  many  others,  she  said,  contained  provisions  of  different 
character,  some  in  their  oion  nature  irrevocable^  and  others 
merely  temporary  ;  the  prov^ision  in  question  was  among 
the  latter  {t). 

DXXXIV.  Mr.  Wheaton  remarks  that  the  reasoning  of 
England  seemed  to  confine  the  perpetuity  of  obligation  to 
recognitions  and  acknowledgments  of  title,  and  to  consider 
its  perpetual  nature  as  resulting  from  the  subject  matter 
of  the  contract,  and  not  from  the  engagement  of  the 
contractor  (u). 

It  appears  to  the  writer  of  these  pages  that  the  doctrine 
intended  to  be  conveyed  in  the  English  note  was  in  harmony 
with  that  conveyed  in  the  text,  namely,  the  doctrine  that 
there  is  a  distinction  between  the  parts  of  a  Treaty  which 
recognised  a  principle  and  object  of  permanent  policy,  and 
the  parts  which  related  to  objects  of  passing  and  temporary 
expediency. 

DXXXV.  Nor  is  this  doctrine  at  variance  with  the 
opinion  of  Mr.  Wheaton  himself,  who  says  in  one  part  of 
his  Elements  (x)  : — 

"  General  compacts  between  nations  may  be  divided  into 


(t)  See  the  whole  correspondence,  British  and  Foreign  State  Papers 
(1819-20),  vol.  vii. 

See  an  analysis  of  the  whole  discussion,  pp.  334-342,  Wheatori's 
Elem.  (by  Lawrence). 

See,  too,  a  valuable  chapter  in  The  Oregon  Question  examined  by 
Dr.  Tiviss  (1846),  chap.  x. 

(n)    Wheaton's  Elemen.  {by  Laifrence),  p.  341. 

(x)  Ibid.  p.  332. 
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^'  what  are  called  Transitory  Convfutions  and  Treaties 
"properly  so  termed.  The  first  are  perpetual  in  their 
"  nature,  so  that,  being  once  carried  into  effect,  they  subsist 
''  independent  of  any  change  in  the  sovereignty  and  form 
"  of  government  of  the  contracting  parties;  and  although 
"  their  operation  may  in  some  cases  be  suspended  during 
"  AVar,  they  revive  on  the  return  of  Peace,  without  any  ex- 
"press  stipulation.  Such  are  Treaties  of  cession,  boundary, 
"  or  exchange  of  territory,  or  those  which  create  a  perma- 
"  nent  servitude  in  favour  of  one  nation  within  the  territory 
"of  another  "(y). 

And  in  another  part  of  the  same  treatise  (2)  he  says,  and 
his  observation  deserves  careful  attention  : 

"  Most  international  compacts,  and  especially  Treaties 
"  of  Peace,  are  of  a  mixed  character,  and  contain  articles 
"  of  both  kinds,  which  renders  it  frequently  difficult  to 
"  distinguish  between  those  stipulations  which  are  perpetual 
"  in  their  nature,  and  such  as  are  extinguished  by  War 
"  between  the  contracting  parties,  or  by  such  changes  of 
"  circumstances  as  aflPect  the  being  of  either  party,  and 
"  thus  render  the  compact  inapplicable  to  the  new  condition 
"  of  things.  It  is  for  this  reason,  and  from  abundance 
"  of  caution,  that  stipulations  are  frequently  inserted  in 
"  Treaties  of  Peace,  expressly  reviving  and  confirming  the 
"  Treaties  formerly  subsisting  between  the  contracting 
"  parties,  and  containing  stipulations  of  a  permanent  cha- 
"  racter,  or  in  some  other  mode  excluding  the  conclusion  that 
"  the  obligation  of  such  antecedent  Treaties  is  meant  to  be 
"  waived  by  either  party.  The  reiterated  confirmations  of 
"  the  Treaties  of  Westphalia  and  Utrecht,  in  almost  every 
"  subsequent  Treaty  of  Peace  or  Commerce  between  the  same 
"  parties,  constituted  a  sort  of  written  code  of  conventional 
"  law,  by  which  the  distribution  of  power  among  the  principal 


{y)  Vattel,  Droii  des  Gens,  1.  ii.  c.  xii.  s.  192. 
Martens,  Precis,  &c.  1.  ii.  c.  ii.  s.  58. 
(2)  Wlieatonh  Elem.  (by  Lawrence),  pp.  343,  344. 
VOL.  III.  3  r 
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''  European  States  was  permanently  settled,  until  violently 
"  disturbed  by  the  Partition  of  Poland  and  the  wars  of  the 
"  French  Revolution." 

It  must  be  admitted  that  a  Municipal  Court  of  the  United 
States  has  denied  the  general  doctrine  of  the  abrogation 
of  Treaties  by  War ;  but  this  Court  was  dealing  at  the 
time  with  a  question  of  private  propert?/,  to  which  the 
doctrine  was  certainly  not  applicable ;  and  the  language 
of  the  Court,  though  certainly  going  beyond  the  case,  must 
be  considered,  in  some  degree  at  least,  as  the  obiter  dicta  of 
judges  (a). 

But  even  without  these  qualifications,  the  language  of  the 
American  Court  has  confined  its  denial  of  the  general 
doctrine — that  Treaties  are  abrogated  by  War — within 
limits  which  are  scarcely,  if  at  all,  distinguishable  from  the 
position  which  has  been  maintained  in  these  pages. 

That  Court  expressed  its  opinion  that  Treaties  stipulating 
for  permanent  rights  and  general  arrangements,  and  pro- 
fessing to  aim  at  perpetuity,  and  to  deal  with  the  case  of 
War  as  well  as  of  Peace,  do  not  cease  on  the  occurrence  of 
War,  but  are  at  most  only  suspended  while  it  lasts  ;  and  that 
unless  they  are  waived  by  the  parties,  or  new  and  repugnant 
stipulations  are  made,  they  revive  and  come  again  into  opera- 
tion  at  the  return  of  Peace  (b). 

In  1830  a  question  was  raised  in  an  English  Munici- 
pal Court  (c),  whether,  by  the  ninth  article  of  the  Treaty 
of  1794,  between  Great  Britain  and  the  United  States, 
American  citizens  who  held  lands  in  Great  Britain  on 
October  28th,  1795,  and  their  heirs  and  assigns,  are  at  all 
times  to  be  considered,  as  far  as  regards  those  lands,  not 
as  aliens,  but  as  native  subjects  of  Great  Britain.  The 
28th  article  of  the  Treaty  declared  that  the  ten  first  articles 

(a)  The  Society  for  the  Propagation  of  the  Gospel  v.  The  Town  of  New 
Haven  and  William  Wheeler^  5  Curtis^  (Amer.)  Rep.  p.  483. 

(6)  The  Oregon  Question,  by  Dr.  Tioiss,  p.  180. 

(c)  Sutton  V.  Sutton,  1  Russell  d-  Mylne's  Rep.  p.  063.  Rolls  Court, 
Sir  John  Leach. 
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phould  be  permanent ;  but  the  counsel  in  support  of  the 
objection  to  the  title  contended  that  "  it  was  impossible  to 
"  suggest  that  the  Treaty  was  continuing  in  force  in  1813  ; 
"  it  necessarily  ceased  with  the  commencement  of  the  War  ; 
"  the  37  Geo.  III.  c.  97,  could  not  continue  in  operation  a 
"  moment  longer  without  violating  the  plainest  words  of  the 
"  Act :  that  the  word  '  permanent '  was  used,  not  as  syno- 
*'  nymous  with  *  perpetual,'  or  '  everlasting,'  but  in  opposition 
"  to  a  period  of  time  expressly  limited."  On  the  other 
hand,  the  counsel  in  support  of  the  title  maintained  that 
"  the  Treaty  contained  articles  of  two  different  descriptions  ; 
"  some  of  them  being  temporary,  others  of  perpetual  obli- 
"  gation.  Of  those  which  were  temporary,  some  were  to 
"  last  for  a  limited  period — such  as  the  various  regulations 
"  concerning  trade  and  navigation  ;  and  some  were  to  con- 
*'  tinue  so  long  as  peace  subsisted,  but,  being  inconsistent 
"  with  a  state  of  War,  would  necessarily  expire  with  the 
"  commencement  of  hostilities  There  were  other  stipula- 
"  tions  which  were  to  remain  in  force  in  all  time  to  come, 
"  unaffected  by  the  contingency  of  Peace  or  War.  For 
"  instance,  there  are  clauses  for  fixino;  the  boundaries  of  the 
"  United  States.  Were  the  boundaries  so  fixed  to  cease 
"to  be  the  boundaries  the  moment  that  hostilities  broke 
"  out  ?  " 

The  Master  of  the  Rolls,  in  his  judgment,  said  : — "  The 
''  privileges  of  natives  being  reciprocally  given,  not  only  to 
"  the  actual  possessors  of  lands,  but  to  their  heirs  and  assigns, 
"  it  is  a  reasonable  construction  that  it  was  the  intention  of 
"  the  Treaty  that  the  operation  of  the  Treaty  should  he  per- 
"  manent,  and  not  depend  upon  the  continuance  of  a  state  of 
"  Peace. 

"  The  Act  of  the  37  Geo.  III.  c.  95,  gives  full  effect  to 
"  this  article  of  the  Treaty  in  the  strongest  and  clearest 
"  terms ;  and  if  it  be,  as  I  consider  it,  the  true  construction 
"  of  this  article,  that  it  was  to  be  permanent,  and  indepen- 
''dent  of  a  state  of  Peace  or  War,  then  the  Act  of  Parlia- 
''ment  must  be  held,  in  the  24th  section,  to  declare  this 

3  F  2 
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"  permanency,  and  when  a  subsequent  section  provides  that 
"  the  Act  is  to  continue  in  force  so  long  only  as  a  state  of 
*'  Peace  shall  subsist,  it  cannot  be  construed  to  be  directly 
"  repugnant  and  opposed  to  the  24th  Section,  but  is  to  be 
"  understood  as  referring  to  such  provisions  of  the  Act 
"  only  as  would  in  their  nature  depend  upon  a  state  of 
"  Peace  "  (d). 

After  the  War  of  1856,  Russia  and  Sardinia,  by  special 
Treaty,  renewed  the  obligations  of  Treaties  which  had  been 
abrogated  by  the  War. 

(3.)  The  practice  of  States  is  clear  upon  this  subject.  It 
receives  an  ample  illustration,  especially  as  far  as  England 
is  concerned,  from  the  debates  in  both  Houses  of  the  English 
Legislature  at  the  period  of  the  Peace  of  Amiens  (1801). 

DXXXVI.  In  the  House  of  Lords  there  were  two  debates 
upon  the  subject  of  this  Peace.  Upon  a  careful  perusal  and 
attentive  consideration  of  them  it  will  be  found  that  the 
doctrine  of  the  abrogation  of  Treaties  by  the  breaking  out 
of  War  was  either  expressly,  or  by  implication,  admitted  by 
every  speaker  who  had  any  pretensions  to  be  considered 
either  a  jurist  or  a  statesman. 

In  the  first  debate  Lord  Grenville  observed  that  "  in 
"  entering  into  negotiation,  every  statesman  knew  that  the 
"  basis  must  be  one  of  these  two — either  to  take  the  status 
*'  ante  helium  or  the  uti  possidetis  at  the  moment  of  nego- 
*'  tiating.  From  one  of  these  points  every  negotiation  must 
"set  out "(e). 

He  afterwards  added,  that  "  he  was  peculiarly  called  upon 
"  to  direct  the  attention  of  Ministers  to  the  subject  of  an 
"  omission  which  appeared  to  him  of  great  consequence,  of 


{d)  The  Oregon  Question^  examined  by  Dr.  Twiss,  pp.  181,  182. 

(e)  Debate  on  the  Treaty  of  Amiens  (1802),  Hansard^ s  Farliamentary 
History,  vol.  xxxvi.  (1801-3),  p.  1G4. 

Reported  and  amplified  in  second  debate  on  the  same  Treaty,  ib. 
p.  690.  The  speeches  of  the  principal  speakers  are  given  in  the  Appendix 
to  this  volume. 
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'  not  stipulating  for  the  renewal  of  all  or  most  of  the 
'  Treaties  before  subsisting  between  this  country  and  those 
'  nations  with  which  we  had  lately  been  at  war  "  (jf)  .   .  . 

"  He  next  adverted  to  the  non-renewal  of  ancient  Trea- 
'  ties,  Avhich  he  would  contend  was  a  principle  in  the  pro- 
'  cess  of  negotiation  equally  novel  and  injurious ;  and,  in 
'  illustrating  these  propositions,  he  again  referred  to  the 
French  official  papers  that  he  had  already  quoted,  which 
'  said, '  the  old  law  is  destroyed  ;  a  new  public  law  com- 
' '  mences  ; '  which  principle  might  be  most  destructively 
'  applied  by  France  in  her  future  projects  of  aggrandise- 
'ment;  and  they  might  well  say  to  us,  that,  abiding  by 
'  the  Treaty  of  Amiens,  which  in  effect  ordained  a  new 
'  Law  of  Nations,  we  had  no  right  or  title  to  inquire  "  (^). 
In  this  debate,  too,  the  ex-Lord  Chancellor,  Lord  Thurlow, 
'  insisted  that  all  subsisting  Treaties  were  at  an  end  as 
'  soon  as  a  War  was  commenced  with  those  who  were  par- 
'  ties  to  them.  It  by  no  means  followed  as  a  matter  of 
'  course  that  ancient  Treaties  were  necessarily  to  be  revived 
'  and  renewed  in  every  Treaty  of  Peace  :  that  must  depend 
'  upon  the  will  of  the  contracting  parties  "  (A). 

In  the  second  debate  Lord  Grenville  (i)  moved  an  address 
which  in  one  of  its  paragraphs  adverted  to  the  "  immense 
"  accessions  of  territory,  influence,  and  power  which  it  (the 
"  Treaty)  had  tacitly  conjirmed  to  France." 

Dr.  Lawrence  (k\  Sir  W.  Grant  (/), — authorities  second 
to  none  upon  a  question  of  International  Law, — Mr.  Wind- 
ham, Mr.  Pitt,  Lord  Chancellor  Eldon  (w),  Lord  Hawkes- 


(/)  Debate  on  the  Treaty  of  Amiens  (1802),  Hansard's  Pari,  Hist. 
vol,  xxxvi.  (1801-3),  pp.  587,  588. 
{g)  lb.  p.  593. 
(h)  lb.  p.  596. 
(i)  lb.  p.  699. 
{k)  lb.  pp.  674,  675,  677-9. 
(I)  lb.  pp.  801,  802,  803. 
(w)  lb.  p.  725. 
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bury  (?z),  Lord  Carnarvon  (o),  speakers  taking  diiFerent 
parts,  and  maintaining  different  0[)inions  in  the  debate  as 
to  the  policy  of  the  Treaty  of  Amiens,  will  all  be  found  to 
have  admitted  expressly,  or  by  implication,  the  doctrine  that 
Treaties  are  abrogated  by  War. 

DXXXVII.  It  has  been  thought  that  this  doctrine  re- 
specting the  abrogation  of  Treaties  by  War  is  at  variance 
with  the  language  of  the  English  and  French  Ministers  for 
Foreign  Affairs,  Lord  Palmerston  and  M.  Guizot,  during 
the  painful  discussion  u})on  that  most  discreditable  inter- 
national transaction  of  the  Spanish  Marriages  in  1846  {jp). 

{n)  Debate  on  the  Treaty  of  Amiens  (1802),  Hansard^ s  Pari.  History ^ 
vol.  xxxvi.  (1801-3),  pp.  761,  762. 

(o)  Ih.  p.  714. 

{p)  Correspondence  relating  to  the  Marriages  of  the  Queen  and Infantch 
of  iSpain.     Papers  presented  to  Parliament,  1847. 

P.  18.  Lord  Normanhifs  account  to  Lord  Palmerston  of  his  (Ld. 
N.'s)  conversation  with  M.  Guizot,  Avho  said,  as  to  the  union  of  the 
crowns  of  France  and  Sj)ain,  "  That  need  not  be  feared  ;  it  is  guarded 
against  by  the  Treaty  of  Utrecht." 

P.  24.  Lord  Palmerston.  — "  The  decision  of  the  King  of  the  French 
that  the  Duke  of  Montpensier  should  "not  be  a  candidate  for  the  hand 
of  the  Queen  of  Spain  .  .  .  was  the  result  of  the  sense  which  the 
King  of  the  French  sjDontaneoiisly  entertained  of  what  was  due  by 
France  to  the  faith  of  the  transactions  of  the  Treaty  of  Utrecht,  and  to 
the  just  value  attached  by  other  States  to  the  maintenance  of  the 
balance  of  power  in  Europe." 

P.  25.  "It  is  perfectly  clear  that  by  virtue  of  the  renunciation  made 
at  the  Peace  of  Utrecht  by  the  Duke  of  Orleans  of  that  day  '  all  his 
descendants,  male  and  female,  for  that  time  and  for  ever,  are  excluded, 
disabled,  and  incapacitated  from  succeeding  to  the  throne  of  Spain,  in 
what  manner  soever  the  succession  might  fall  to  their  line  : '  and  there- 
fore the  children  and  descendants  of  the  Duke  of  Montpensier  would, 
in  consequence  thereof,  be  excluded  from  succeeding  to  the  Spanish 
crown." 

P.  47.  M.  Guizot  says  that  (1)  to  secure  the  throne  of  Spain  to  the 
descendants  of  Philip  Y.,  (2)  to  prevent  the  imion  of  the  thrones  of 
France  and  Spain,  was  the  double  object  of  the  Treaty  of  Utrecht,  and 
contends,  "  la  double  intention  du  Traite  d'Utrecht  est  done  toujours 
accomplie." 

See  also  pp.  69,  70,  75,  76.  The  Spanish  IMinister,  Xavier  dcLs^u/riz, 
admits  the  validity  of  the  renunciation,  and,  by  implication,  the 
Treaty  itself  of  Utrecht. 
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It  has  been  said  by  a  modern  writer  that  (q),  "  in  the  dispute 
''  on  the  Spanish  marriages,  the  French  Minister  had  to 
"  defend,  and  the  English  Foreign  Secretary  to  impugn,  a 
"  transaction  which  both  knew  to  be  too  infamous  for  public 
"  discussion  ;  it  was  for  this  reason  that  both  parties  selected 
"  a  fictitious  issue"  (r). 

But  in  truth  it  is  hardly  necessary  to  have  recourse  to 
this  suj)position  in  order  to  reconcile  with  the  doctrine  which 
has  been  laid  down  the  opinion  that  the  Treaty  of  Utrecht, 
though  not  renewed  by -the  later  Treaties,  was  nevertheless 
a  bar  to  the  scheme  of  uniting  France  and  Spain  under  one 
crown. 

The  Treaty  of  Utrecht  contemplated  a  per^maiient  ar^ 
rangement  of  National  and  International  Rights  ;  moreover, 
it  contained  the  assertion  of  a  great  principle  relating  to 
the  balance  of  power  and  the  security  of  the  liberties  of 
Europe ;  it  contained,  further,  a  solemn  renunciation  on  the 
part  of  the  Duke  of  Orleans,  for  himself  and  his  successors, 
of  any  title  to  the  throne  of  Spain.  So  far  as  this  per- 
manent arrajigement,  this  principle,  and  this  renunciation 
are  concerned,  the  Treaty  is  not  abrogated  by  the  omission 
or  the  non-renewal  of  it  in  later  Treaties  (s).     It  would 

"  Lo  que  el  Gobierno  de  su  Majestad  reconoce  como  objeto  claro  y 
explicito  del  Tratado  de  Utrecht,  es  la  estipulacion  de  que  las  coronas 
de  Espana  y  de  Francia  no  puedan  en  ningun  caso  reunirse  en  una 
misma  persona." — P.  83. 

{q)  Letters  in  the  Morning  Clironicle,  vide  supra,  p.  795,  n.  (I). 

(r)  "To  which"  (the  writer  adds)  "Lord  Palmerston  might  well 
have  demurred,  when  it  was  tendered  by  M.  Guizot.  On  no  other 
theory  is  it  possible  to  account  for  the  declaration  by  a  grave  states- 
man, that  England  would  not  recognise  a  Spanish  monarch  descended 
from  Philip  of  Orleans,  or  a  French  monarch  descended  from 
Philip  of  Spain.  Queen  Isabella  was  excluded  by  one  category, 
and  both  the  Comte  de  Paris  and  the  Comte  de  Chambord  by  the 
other,  from  their  respective  inheritances;  but  Lord  Palmerston  was 
not  so  much  discussing  a  Treaty  as  intimating,  with  diplomatic  courtesy, 
the  deep  indignation  of  England  and  of  Europe." 

(,s)  Considerations  respecting  the  Marriage  of  the  Duke  of  Montpensier 
luith  reference  to  the  Treaty  of  Utrecht  (London.,  Ridgway,  1847)  con- 
tains a  very  full  and  ample  discussion  of  the  subject. 
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require  either  an  express  waiver  or  repugnant  stipulations 
in  these  later  Treaties  to  extinguish  tliese  consequences  of 
the  Treaty  {t). 


(t)  The  suggestion  in  the  text  appears  to  reconcile  the  language  of  Lord 
Palmerston  in  an  earlier  debate  (1839,  upon  the  Mexican  blockade),  as 
to  the  Treaty  of  Utrecht,  with  the  opinion  expressed  in  the  case  of  the 
Spanish  marriages.  In  the  course  of  this  debate,  which  was  brought 
on  by  Lord  Sandon,  as  to  the  legality  of  the  blockade  of  the 
Mexican  ports,  Mr.  E.  Tennent  said,  "  But  not  only  had  France  thus 
excluded  us  from  the  profitable  trade  of  the  La  Plata  and  the  Gulf  of 
Mexico,  but  on  another,  and,  if  possible,  a  still  less  tenable  ground, 
she  had  recently  taken  forcible  occupation,  and  to  this  hour  holds 
possession,  of  the  entire  territory  of  Brazilian  Guiana,  on  no  other  pre- 
tence, and  by  no  other  authority,  than  an  alleged  inaccuracy  in  the 
wording  of  the  Treaty  of  Utrecht,  which,  it  is  asserted,  describes  in- 
accurately the  relative  boundaries  of  French  and  Portuguese  Guiana. 
That  such  an  error,  that  a  geographical  error,  did  exist  in  the  wording 
of  the  Treaty  of  Utrecht,  on  this  point,  there  could  be  no  manner  of 
doubt ;  but  it  was  also  equally  certain  that  it  was  a  matter  of  easy 
adj  ustment  ;  and  by  the  terms  of  the  Treaty  of  Paris  in  1817,  it  was 
expressly  determined  that  Commissioners  should  be  mutually  appointed 
to  determine  the  boundary  ;  and  that  if  at  the  expiration  of  one  year 
they  should  not  be  able  to  come  to  an  understanding,  '  the  two  con- 
tracting parties  should  proceed  by  friendly  accord  to  form  another 
arrangement  under  the  mediation  of  Great  Britain,  and  conformably 
to  the  Treaty  of  Utrecht,  concluded  under  the  guarantee  of  that 
power.'"  ^ 

To  which  Lord  Palmerston  is  reported  by  the  historian  of  Parlia- 
mentary Debates  to  have  replied  :  "  By  the  Treaty  of  Vienna— for 
the  provisions  of  the  Treaty  of  Utrecht  had  long  lapsed  in  the  varia- 
tions of  war — and  by  the  107th  article  of  that  Treaty,  the  Prince 
Regent  of  Portugal  and  the  Brazils,  to  manifest,  in  the  most  indis- 
putable manner,  his  consideration  for  the  King  of  France,  agreed  to 
restore  Guiana  up  to  the  river  Amazon,  in  the  4th  and  5th  degrees  of 
northern  latitude,  being  the  same  limitation  as  it  was  considered  was 
imposed  on  Portugal  by  the  Treaty  of  Utrecht. "  ^ 

It  would  seem  also  that  these  expressions  with  respect  to  the  lapse 
of  the  provisions  of  the  Treaty  of  Utrecht  must  be  confined  to  those 
provisions  which  related  to  the  Portuguese  territory  of  Guiana,  and 
which  had  been  altered  or  affected  by  subsequent  Treaties.  On  the 
other  hand  the  stipulation  respecting  the  demolition  of  the  fortifica- 


^  Hajisard/s  Pari  Deh.  vol.  xlvi.  p.  914. 
^  Ih.  Speech  of  Viscount  Palmerston-,  p.  939. 
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DXXXVIII.  The  English  Mioister  addressed  the  fol- 
lowing protest  to  the  Spanish  Court  upon  the  subject  of  the 
Spanish  marriages : — 

"  Draft  of  Note  to  be  presented   bij   Mr.    Bulwer   to   the 
Spani.^li  Government. —  October,  1846  (?<). 

"  The  undersigned,  &c.  has  been  instructed  by  his 
''  Government  to  refer  the  Government  of  Her  Majesty  the 

"  Queen  of  Spain  to  the  Protest  which,  on  the of 

"  September  of  this  year,  he  presented,  by  the  special  orders 
"of  his  Government,  against  the  projected  marriage  of  the 
"  Infanta  Luisa-Fernanda  to  the  Duke  of  Montpensier. 

On  that  occasion  the  undersigned  protested,  in  the  name 
''  of  the  British  Government,  against  the  conclusion  of  that 
"marriage,  upon  the  ground  that  it  would  be  injurious  to 
"  the  political  independence  of  Spain,  and  detrimental  to  the 
"  balance  of  power  in  Europe  (x),  and  that  it  would  therefore 
"most  seriously  affect  the  future  relations  between  Spain 
"  and  Great  Britain.  The  undersigned  is  now  instructed  to 
"  declare,  on  behalf  of  the  British  Government,  that  the 
"  issue  of  such  marriage  would  be  held  by  GreatBritain  to 
"  be  disabled  by  the  stipulations  of  Treaties  and  by  the 
"  Public  Law  of  Europe,  from  succeeding  in  any  case  to  the 
"  Spanish  throne.  For,  in  the  first  place,  on  the  19th  of 
"  November,  1712,  the  Duke  of  Orleans,  in  the  Act  of  re- 
"  nunciation  then  made  by  him  of  all  eventual  right  and 
"title  to  the  crown  of  Spain,  declared  that  his  descendants 
"  were  from  that  time  forward  and  for  ever  excluded  and 
"disabled  from,  and  incapable  of  succeeding  to  the  crown  of 
"  Spain,  whatever  might  be  the  way  in  which  the  succession 
"  might  devolve  upon  his  line;   and  this  renunciation  and 


tions  of  Dunkirk,  which  was  one  of  the  stipulations  of  the  Treaty  of 
Utrecht,  was  considered  to  have  been  abrogated  by  the  silence  of  sub- 
sequent Treaties  respecting  it. 

('(^)  P.  28  of  Papers  presented  to  Parliament. 

(.'■)  The  italics  are  mine.      Vide  ante,  vol.  i.  §  ccccii. 
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"  declaration  on  his  part  having  been  incorporated  in  the 
"  Treaties  signed  in  1713  at  Utrecht,  became  thereby  part 
"  and  parcel  of  the  Public  Law  of  Europe.  Moreover,  the 
"third  article  of  the  Treaty  concluded  in  1725,  between 
"  Spain  and  Austria,  stipulates  that  the  Crowns  of  France 
"and  Spain  shall  never  be  united  either  in  the  same  person 
"  or  in  the  same  line. 

"  And,  secondly,  Philip  the  Fifth  of  Spain  declared,  on 
*'the  8th  of  July,  1712,  that  no  descendant  of  any  family 
"  which  might  at  any  time  reign  in  France  should  be 
"  capable  of  succeeding  to  the  throne  of  Spain  ;  and  in  1713, 
"the  same  Sovereign  issued  a  Cedula,  in  which  he  declared 
"that  all  the  princes  of  the  blood  of  France,  and  all  their 
"  lines,  either  thenin  existence, or  which  might  thenceforward 
"  exist,  should  remain  excluded  from  the  succession  to  the 
"  Spanish  monarchy. 

"  It  is  indisputably  demonstrable  that,  in  consequence  of 
"  these  public  acts,  no  person  being  the  offspring  or  the 
"  descendant  of  the  Duke  of  Montpensier,  could,  under  any 
"  circumstances,  succeed  to  the  throne  of  Spain  ;  and  there- 
"  fore  the  offspring  or  descendants  of  the  marriage  of  the 
"  Duke  of  Montpensier  with  the  Infanta  Luisa-Fernanda, 
"  if  that  marriage  should  take  place,  would  be  for  ever 
"  excluded  from  the  succession  to  the  Spanish  crown,  in  the 
"  event  of  a  failure  of  succession  in  the  line  of  her  present 
"  Majesty  the  Queen  Isabella ;  nor  could  any  right  or 
"  capacity  which  such  offspring  or  descendants  of  the  mar- 
"  riage  of  the  Duke  of  Montpensier  with  the  Infanta  might 
"  inherit  from  the  Infanta  prevail  against  the  positive  dis- 
"  (]ualification  and  exclusion  which  would  attach  to  them  as 
"  descendants  of  the  Duke  of  Orleans  of  1712. 

"  The  British  Government  deems  it  to  be  its  duty  to 
"make  this  public  and  solemn  declaration  of  the  incapacity, 
"  disability,  and  exclusion,  in  regard  to  the  succession  to  the 
"  throne  of  Spain,  which  would  attach  to  any  issue  or  de- 
"  scendants  of  the  marriage  of  the  Infanta  with  the  Duke  of 
"  Montpensier,  if,  in  utter  disregard  of  the  remonstrance  and 
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"protest  of  Great  Britain,  thatmarringe  should  be  persisted 
"in  ;  and  thus,  if  at  any  futQre  time  any  dispute  should  in 
"  consequence  thereof  arise  as  to  the  succession  to  the  throne 
"  uf  Spain,  and  if  Great  Britain  should  in  such  case  deem  it 
"  proper  to  take  part  in  such  dispute,  in  support  of  the  prin- 
"  ciples  which  have  been  set  forth  in  this  note,  it  will  not  be 
"in  the  power  of  any  of  the  parties  concerned  to  allege  that 
"  the  British  Government  did  not  give  timely  warning  of 
"its  sentiments  and  views. 

"  The  undersigned,  &c." 

In  a  messasceof  the  President  of  the  N.  A.  United  States 
in  1847,  the  doctrine  in  the  text  is  strongly  insisted  upon  : 
"  A  state  of  war"  (it  says)  "abrogates  Treaties  previously 
"  existing  between  the  Belligerents,  and  a  Treaty  of  Peace 
"  puts  an  end  to  all  claims  for  indemnity  for  tortious  acts 
"  committed  under  the  authority  of  one  Government  against 
"  the  citizens  or  subjects  of  another,  unless  they  are  provided 
"  for  in  its  stipuhitions  "  (y). 

{]))  FresidenVs  Message,  Annual  Register,  1847,  p.  407. 
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CHAPTER   III. 

WHERE,  HOW,  AND  UNDER  WHAT  LIMITATIONS  THE  DOC- 
TRINE OF  POSTLIMINIUM  MAY  BE  APPLIED  TO  STATES 
AND  THE  SUBJECTS  OF  STATES  ON  THE  RETURN  OF 
PEACE. 

DXXXIX.  Where  the  Treaty  of  Peace  is  silent,  con- 
taining no  express  or  implied  provision  concerning  rights  or 
property  which  have  undergone  a  de  facto  change  during  the 
vicissitudes  of  War,  some  rules  of  justice  must  be  applied, 
when  the  War  is  over,  to  settle  the  condition  of  these  rights 
or  this  property,  whether  they  appertain  to  a  nation  or  an 
individual  subject. 

These  rules  belong  to  the  category  of  Postliminium  («), 
a  name  which  has,  ever  since  its  introduction  into  the  Roman 
Law,  obtained  universally  in  Public  and  International  Juris- 
prudence. 

It  is  true  that,  strictly  speaking,  the  name  itself  appertains 
to  a  state  of  War ;  but  the  principle,  which  the  doctrine 
conveys,  is  applicable  to  the  state  of  things  now  under  our 
consideration.  For  the  doctrine  of  Postliminium  applies  to 
personal  status,  to  property,  and  to  obligations,  and  says,  in 
its  general  language,  that  these,  being  de  facto  freed  from 
the  pressure  of  the  enemy's  force,  shall  return  to  the  channels 
in  which  they  flowed  before  they  were  by  the  pressure  of 


(a)  Vide  ante,  vol.  i.  §§  cclvii.  cclxxxix. 
Heffter,  s.  187. 

Dig.    xlix.    t.    xv.  De  Cajjtivis,  et  de  FostUminio,  et  Redemptis  ab 
Hostihus. 

Voct,  t.  iv.  p.  642,  upon  Dig.  xlix,  t.  xv. 
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that  force  diverted  from  tliem.  The  principle  upon  which 
the  doctrine  rests  is,  that  rights  duly  acquired  cannot  be 
permanently  taken  away,  either  by  the  act  of  an  individual 
or  by  the  act  of  an  enemy  State,  without  the  consent  of  the 
State,  to  which  the  original  owner  belongs. 

It  is  true  that  the  provisions  in  the  Roman  Law  upon 
this  subject  are  applied,  almost  exclusively,  to  the  question 
of  Private  Kights  ;  but,  as  has  been  often  before  observed 
in  the  course  of  this  work,  the  principles  of  natural 
justice  embodied  in  the  Roman  Law  are  applicable  to 
States,  as  well  as  to  individuals,  in  their  intercourse  with 
each  other  (b). 

DXL.  Having  made  these  general  observations  as  to  the 
effect  of  the  doctrine  of  Postliminium  upon  the  property  of 
the  State  after  the  conclusion  of  a  War,  and  in  the  absence 
of  any  express  stipulations  in  the  Treaty  of  Peace,  it  becomes 
necessary  to  examine  the  subject  a  little  further  as  to  its 
practical  application. 

It  is  a  subject  which  has  undergone  at  different  periods, 
both  of  modern  and  ancient  history,  much  discussion,  and 
elicited  a  variety  of  opinions.  An  examination  of  these 
opinions  seems  to  demonstrate  that  there  has  been  too  often 
a  want  of  clearness  and  discrimination  upon  two  cardinal 
points. 

1.  As  to  the  distinction  which  exists  between  the  question 
considered  as  a  matter  of  Public,  and  considered  as  a  matter 
of  International  Law,  or,  in  other  words,  between  the  sub- 
jects and  the  government  of  the  same  State,  and  between  the 
government  of  o?ie  State  and  the  subjects  or  the  government 
of  another  State. 

2.  As  to  the  distinction  which  exists  between  (a)  the 
effect  of  a  simple  conquest  or  the  acts  of  a  conqueror  \  and  (/S) 
the  effect  of  an  interregnum  (c)  or  the  acts  of  a  de  facto 
Sovereign. 


(h)  Vol.  i.  §  xxxvi. 

(c)  Pfeiffer :  In  wiefern  sind  Regierungshandlungen  eines  Zwischenherr- 
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It  is  necessary  for  the  due  unravelling  of  this  question 
to  keep  these  distinctions  continually  in  mind. 

It  has  been  already  observed  in  an  earlier  part  of  this 
work,  that  '^  Conquest,  fortified  by  subsequent  Treaty,  gives 
"  a  valid  international  title  to  territory"  (d). 

The  distinction  between  the  effect  of  the  doctrine  of  Post- 
liminium upon  moveable  and  immoveable  property  has  been 
already  the  subject  of  remark  ;  it  is  one  indeed  which  has 
been  pretty  generally  observed  by  all  writers  upon  the 
subject. 

DXLT.  Conquest  and  occupation  are  distinct  things,  go- 
verned as  to  their  legal  effects  in  various  respects  by  different 
principles  and  attended  with  different  consequences.  Never- 
theless, there  is  an  analogy  between  the  two,  and,  in  some 
respects,  the  rules  of  occupation  are  applicable  to  the  case 
of  conquest. 

Conquest  is  often  defined  as  occupotio  bellica ;  and  it  so 
far  partakes  of  the  nature  of  occupation,  that  unless  the 
conqueror  has  actual  possession  of  the  thing  conquered  he 
can  exercise  no  right  over  it.  "  Vox  ipsa  caipta^^  Cocceius 
observes,  "  indicat  rem  ita  in  nostra  custodia  et  potestate 
'^  esse  ut  eximi  non  potest "  (e) ;  and  Grotius,  speaking  of 
the  nature  of  acquisition  by  conquest,  "  non  causa  aliqua 
"  sed  ipsum  nudnm  factum  spectatur,  et  ex  eo  jus  na- 
''  scitnr''  if). 

DXLII.  It  has  been  already  seen  that,  in  the  case  of 
immoveable  proper tij^  even  actual  possession  by  the  conqueror 
does  not  confer  a  right  of  alienation,  which,  after  the  con- 
queror has  departed,  will  enure  to  oust  the  original  owner, 
unless  such  a  result  has  formed  part  of  the  stipulations  of  a 
Treaty  or  been  ratified  by  some  public  act  of  the  State. 


schersfiir  den  rechtmiissigen  Regetden  nach  dessen  Riickkehr  ijerhindlich 
1819. 

(d)  Vide  ante,  vol.  i.  §  cclxxvi. 

(e)  Grotius  Illustr.  iii.  p.  308,  n.  (m). 
(/)  L.  iii.  c.  vi.  s.  2,  n.  4. 
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DXLIII.  It  is  upon  this  principle  that  the  Courts  of 
the  United  States  of  North  America  have  determined  that 
grants  of  territory  made  by  British  governors  after  the 
Declaration  of  Independence  by  the  Americans  are  invalid. 

In  the  case  of  a  grant  of  land  lying  between  the  Missis- 
sippi and  the  Chatahouchee  rivers  made  after  the  Declara- 
tion, by  the  British  Governor  of  Florida,  the  American 
Justice  Johnson  said, — 

"  Two  questions  here  occur  :  first,  whether  this  separation 
"  had  taken  effect  by  any  valid  act ;  and  secondly,  if  it  had, 
"  whether  it  made  any  difference  in  the  case  upon  inter- 
"  national  principles. 

"  On  both  these  points  we  are  of  opinion  that  the  law  is 
"  against  the  validity  of  this  grant.  It  is  true  that  the 
"power  of  the  Crown  was  at  that  time  admitted  to  be  very 
"absolute  over  the  limits  of  the  royal  provinces;  but  there 
"  is  no  reason  to  believe  that  it  had  ever  been  exercised  by 
"  any  means  less  solemn  and  notorious  than  a  public  pro- 
"  clamation.  And  although  the  instrument  by  which  Georgia 
"  claimed  an  extension  of  her  limits  to  the  northern  boun- 
"  dary  of  that  territory  was  of  no  more  authority  or  solem- 
"  nity  than  that  by  which  it  was  supposed  to  have  been 
"  taken  from  her,  it  was  otherwise  with  South  Carolina. 
"  Her  territory  had  been  extended  to  that  limit  by  a  solemn 
"  grant  from  the  Crown,  to  the  lords  proprietors,  from 
"  whom,  in  fact,  she  had  wrested  it  by  a  revolution,  even 
''  before  the  rights  of  the  proprietors  had  been  bought  out 
"by  the  Crown. 

"  But  this  is  not  the  material  fact  in  the  case ;  it  is  this, 
"  that  this  limit  was  claimed  and  asserted  by  both  of  those 
"  States  in  the  Declaration  of  Independence,  and  the  right 
"  to  it  was  established  by  the  most  solemn  of  all  Inter- 
"  national  Acts,  the  Treaty  of  Peace.  It  has  never  been 
"  admitted  by  the  United  States  that  they  acquired  anything 
"  by  way  of  cession  from  Great  Britain  by  that  Treaty.  It 
*'  has  been  viewed  only  as  a  recognition  of  pre-existing  rights, 
"  and   on  that    principle,   the   soil  and    sovereignty    within 
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"their  acknowledged  limits  were  as  much  theirs  at  tlie 
*'  Declaration  of  Independence  as  at  this  hour.  By  reference 
"  to  the  Treaty,  it  will  be  found  that  it  amounts  to  a  simple 
"  recognition  of  the  independence  and  the  limits  of  the 
"  United  States,  without  any  language  purporting  a  cession 
''or  relinquishment  of  right  on  the  part  of  Great  Britain. 
"  In  the  last  article  of  the  Treaty  of  Ghent,  will  be  found  a 
"  provision  respecting  grants  of  land  made  in  the  islands 
"  then  in  dispute  between  the  two  States,  which  affords  an 
"  illustration  of  this  doctrine.  By  that  article,  a  stipulation 
"  is  made  in  favour  of  grants  before  the  War,  but  none  for 
"  those  which  were  made  during  the  War ;  and  such  is  un- 
"  questionably  the  Law  of  Nations.  War  is  a  suit  prosecuted 
"  hy  the  sword  ;  and  where  the  question  to  be  decided  is  one 
"  of  original  claim  to  territory,  grants  of  soil  m?i^Q  flagrante 
"  bello  by  the  party  that  fails,  can  only  derive  validity  from 
"  Treaty  stipulations.  It  is  not  necessary  here  to  consider 
"  the  rights  of  the  conqueror  in  the  case  of  actual  conquest, 
"  since  the  views  previously  presented  put  the  acquisition  of 
"  such  rights  out  of  this  case  ''  (g). 

DXLIV.  This  doctrine  therefore  of  the  necessity  of  an 
actual  possession,  as  a  foundation  for  the  rights  incident 
to  an  occupatio  bellica,  finds  its  principal  application  with 
respect  to  (1)  moveables,  and  to  (2)  incorporeal  things  or 
rights.  The  former  may  be  alienated  by  the  conqueror,  who 
has  actual  possession  of  them,  and  are  not  subject,  as  we 
have  seen  (A),  to  Postliminium.  The  latter  raises  a  question 
as  to  the  power  of  the  conqueror  to  alienate  incorporeal  things 
or  rights,  which  is  one  of  no  mean  difficulty,  and  which, 
indeed,  ranks  among  the  most  remarkable  and  arduous 
subjects  both  of  Public  and  of  International  elurisprudence. 

It  will  be  necessary  to  consider  the 

(I.)    Theory  of  International  Law,  and — 

(II.)    The  Practice  of  States,  upon  this  important  subject. 


{g)  Harcourt  v,  Gaillard,  7  Curtis' s  {Amer.)  Rep.  p.  332. 
(Ji)  Vide  ante,  pt.  x.  ch.  vi.  pp.  615-17. 
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CHAPTER  IV. 

THE  THEORY  OF  INTERNATIONAL  LAW  AS  TO  THE  POWER 
OF  THE  CONQUEROR,  AND  OF  THE  SOVEREIGN  DE  FACTO 
OYER  INCORPOREAL  THINGS. 

DXLV.  I.  As  to  tlie  theory  of  International  Law. 

An  occupation  of  Incorporeal  Things  or  Rights  has  been 
truly  said  («)  to  be  what  is  technically  termed  contradictio 
in  adjecto.  Incorporeal  Things  or  Rights  belong  to  the 
class  described  by  Seneca,  "  quae  nee  visu,  nee  tactu,  nee 
"ullo  sensu  comprehenduntur  "  (6).  They  cannot  in  them- 
selves be  the  subjects  of  actual  possession ;  they  are  not 
external  things  on  which  the  Conqueror  can  lay  his  armed 
hand.  They  are  Rights  which  exist  in  mental  apprehension  (c) 
as  connected  with  a  given  subject  to  which  they  are  attached, 
and  with  a  material  object  upon  which  they  can  be  exercised. 
Therefore  the  Roman  Law  philosophically  said,  "  ipsum  ^z/^ 
"  obligationis  incorporale  est "  (c/)  ;  and  again,  "  n^Qpossideri 
''  videtur  jus  incorporale  "  (e). 

It  is  therefore  only  by  the  actual  possession  of  the  subject 
to  which  they  adhere  that  they  can  be  occupied  by  the  Con- 
queror (/),  or,  as  a  learned  jurist  has  happily  expressed  it. 


(a)  Pfeiffer^  Das  Becht  der  Kriegseroherung  in  Beziehu7ig  auf  Staats- 
capitalien.     Cassel,  1823 — 41. 
(6)  JEpist.  Iviii.  s.  13. 

(c)  "  Quae  non  sunt,  sed  tamen  intelliguntur." — Cicero,  Topica,  c.  5. 

(d)  Dig.  i,  t.  viii.  1,  De  Divisione  Rerum,  et  Qualitate. 

(e)  Ibid.  xli.  t.  iii.  4.  s.  27.  De  Usurpation ibus  et  Usucajnonibus. 
Ibid.  xli.  t.  ii.  3,  De  adquirendd  vel  amiittendd  Fossessione. 

(f)  "  Incorporalia  omnino  tenentur  cum  re   cui  cohaerent." — Grot. 
Illustr.  iii.  c.  viii.  s.  4,  n.  v. 

VOL.    III.  3  G 
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*'  mediantibus  corporibus  quibus  inhaerent  occupari  pos- 
"  sunt "  {g). 

If  the  Conqueror,  therefore,  possess  himself  of  the  corpo- 
real thing  to  which  the  incorporeal  right  is  attached,  he  pos- 
sesses liimself  of  both. 

The  Roman  Law  furnishes  a  strong  analogy  in  the  in- 
stance of  servitufes  (li). 

These  servitutes,  when  attached  to  real  property ,  could  only 
be  acquired  by  the  acquisition  of  the  property  itself;  the 
servitus  could  not  be  acquired  by  nsucaj)io{i)  unless  simul- 
taneously with  land  to  which  it  was  attached.  Now  it  has 
been  said  that  immoveable  property  cannot  be  permanently 
alienated  by  the  Conqueror  without  the  confirmation  of  a 
subsequent  treaty,  or  of  some  public  act  of  the  State. 

DXLVI.  But  a  question  of  greater  difficulty  presents 
itself  in  the  case  of  an  incorporeal  thing  attached,  not  to  a 
corporeal  thing ^  but  to  a  person. 

Does  the  capture  of  the  person  carry  with  it  the  posses- 
sion of  his  incorporeal  rights  ?  The  language  of  some  great 
jurists  is  vague  upon  this  subject :  thus  Grotius  says, 
**'  Verum  est,  incorporalia  belli  jure  non  primo  ac  per  se 
*'adquiri,  sed  media  persona^  cujus  ea  fuerunt "  (A)  ;  and 
Cocceius,  "  Res  incorporales  sunt,  ad  quarum  substantiam 
**  corpus  non  pertinet,  ei^^personis  insunt  vel  rebus,  quibus 
*^  proinde  captis,  simul  jura  ilia  inhaerentia  capta  censen- 
*'tur"(/). 

But  it  is  well  said  by  the  erudite  Pfeiffer  (w),  whose  work 
may  be  said  to  exhaust  the  learning  upon  this  subject,  that 
neither  Grotius  nor  Cocceius  appear  to  have  sufficiently  con- 
sidered the  essential  distinction   between  Rio-hts  inherent  in 


(gf)  Brunleger,  Diss,  de  Occupatione  Bellied.     Argent.   1702,  p.  38  ; 
cited  by  Pfeiffer,  p.  44. 

(h)  Vide  ante,  vol.  i.  §§  cclxxxi.-cclxxxiii. 

(i)  lb.  pp.  294-6. 

(k)  L.  iii.  c.  vii.  s.  4,  c.  viii.  s.  2* 

(I)  iii.  c.  vii.  s.  4. 

(m)  P.  47. 
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a  thing  and  Rights  attached  to  a  person.  In  the  latter  case 
there  is  not  the  presence  of  the  corporeal  medium  through 
which  the  Right  accrues  ;  a  free  man  can  neither  be  him- 
self the  subject  of  possession,  nor  be  the  medium  through 
which  a  thing,  in  itself  incapable  of  actual  possession,  can, 
be  acquired. 

Man,  as  the  subject  of  right,  cannot  be  compared  to  a, 
thing  (n) ;  his  rights  do  not,  so  to  speak,  hang  upon  him  as. 
they  hang  upon  a  piece  of  land ;  they  rather  proceed  from, 
him ;  they  constitute  his  intellectual  or,  if  the  expression  be 
allowable,  spiritual  property,  which  cannot,  by  the  agency  of 
what  Grotius  calls  a  nudum  factum,  be  separated  without, 
his  consent,  from  his  person  (o). 

The^wra  ohligationis  especially  consist  in  personal  relations, 
binding,  so  to  speak,  at  one  end  the  obligor,  at  the  other  the 
obligee  ;  they  therefore  consist  in  something  external,  which 
cannot  be  taken  possession  of  by  the  mere  seizure  of  the 
physical  person  of  the  obligor.  Therefore,  when  a  person,  to. 
whom  certain  rights  belong,  is  captured  by  an  enemy,  such 
capture  gives  the  captor  only  the  corporeal  and  actual  things 
in  the  possession  of  his  prisoner.  The  case  of  the  capture 
of  a  slave  might  at  one  time,  perha2:)S,  have  given  rise  to 
different  considerations,  but  that  is  an  occupatio  not  to  be 
recognised  by  modern  International  Law  {p). 

The  possession  of  the  creditor's  person  does  not  give  a 
jus  exigendi  of  his  debts.  The  doctrine  on  the  subject  is 
clearly  stated  by  Burlamaqui :  "  A  I'egard  des  droits  per- 
"sonnels  sur  leschoses,  il  ne  suffit  pas  de  s'etre  saisi  dela  per- 
"  Sonne  de  I'ennemi  pour  avoir  acquis  tous  ses  biens,  a  moins 


(n)  Vide  ante,  vol.  i.  §  ccxcvi. 

Pfeiffer,  uhi  supra,  p.  51. 

(o)  "  Jura  quae  personae  competunt  in  aliam  personam,  cum  non  nisi- 
hujus  consensu  sint  quaesita  (qui  consensus  non  promiscue  quemlibet 
spectavit,  sed  certum  duntaxat  hominem),  haud  quidquam  simul  adqui- 
sita  intelligentur,  utut  persona,  cui  ista  competebant,  in  hostium  manus, 
pervenerit." — Fujfendorf  de  Jure  Nat.  et  Gent.  1.  viii.  c.  vi.  s.  22 

(p)  Pfeiffer,  pp.  52,  53. 

3  a  2 
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qv!on  ne  s^empare  en  effet  de  ces  Mens  memes  dans  Vocca^ 
"  sion  "(^)  :  and  so  PufFendorf,  "  Si  civis  ab  hoste  captus 
"fuerit,  bona  istius,  qua?  simul  capta  non  fuerunt,  non 
'*  adqiiirimtur  capienti,  sed  ad  eum  perveniunt,  quern  leges 
"  civiles  ad  successionem  vocabant,  si  iste  naturali  morte 
"  functus  est."  (  This  latter  proposition  is,  of  course,  one  of 
Municipal  and  not  International  Law.)  "  Quod  si  autem," 
he  continues,  "  simul  cum  jyersona  hostls  ipsius  quoque  bona 
"  ceperit,  sufficit  ipsi  ad  dominium  rerum  captarum  titulus 
"  captionis  bellicfe,  nee  opus  est  ut  istud  dominium  demum 
"  arcessat  ex  persona  prioris  domini  simul  capti  :  adeoque 
*^  perinde  est  quantum  ad  jus  captoris  in  res  captas  sive 
*' dominum  simul  cej)erit  sive  non"  (r).  The  learned 
Hertius  supports,  in  his  commentary  on  PufFendorf,  this 
position ;  it  is  impugned,  indeed,  by  Barbeyrac  (5),  but 
upon  the  ground  that  the  prisoner  may  be  made  a  slave,  and 
that  the  possession  of  a  slave  is  the  possession  of  all  that 
belongs  to  him, — in  fact  is  the  possession  of  a  thing  rather 
than  of  a  person, — a  doctrine  happily  exploded  from  the 
code  of  International  Jurisprudence. 

DXLVIIp  It  is  then  the  necessary  conclusion  from 
the  premisses  which  have  been  laid  down,  that  Incorporeal 
Things,  such  as  debts,  do  not  accrue  to  the  Conqueror  as  a 
consequence  of  his  possession  of  the  person  who  is  en- 
titled to  them. 

DXLVIII.  Do  they  accrue  to  him  from  his  possession  of 
the  instruments  or  documents  which  contain  the  legal  state- 
ment of  the  obligation  of  the  obligor,  which  are,  so  to  speak, 
the  title-deeds  of  the  obligee  ?  {t).     If  part  of  the  booty  of 


{(j)  Frincipe  de  Droit  dt  la  Nat.  et  dea  Gens,  vol.  ii.  p.  iv.  cli.  vii.  s.  14. 

(t)  De  Jure  Nat.  et  Gent.  1.  viii.  c.  vi.  s.  22. 

(s)  "Car  aujourd'hui  meme  dans  les  pais  oil  I'on  fait  esclaves 
ceux  que  Ton  prend,  on  aquiert,  coinme  autrefois,  avec  la  personne, 
tous  ses  biens,  de  quelque  nature  qu'ils  soient,  au  nombre  desquels 
sont  les  dettes  actives,  quelque  fondees  qu'ell^s  soient  sur  un  con- 
tract."— See  Barheyrac's  Trand.  of  Puf.  n.  1.  to  s,  xix.  1.  viii.  c.  vi. 

{t)  Pfeiffer,  p.  55. 
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the  Conqueror  be  a  promissory  note,  can  he  put  himself 
in  the  place  of  the  promisee,  and  exact  the  debt  from  the 
promisor  ? 

Some  jurists  have  answered  this  question  in  the  affirma- 
tive ;  but  in  so  doing  they  appear  to  have  been  misled  by 
the  analogies  of  the  Roman  Law  (?/).  According  to  that 
law  the  testator  who  bequeathed  the  promissory  note  be- 
queathed the  money  which  it  promised.  The  person  who 
gave  up  a  promissory  note  signed  by  the  testator  to  his  heir 
released  the  testator's  representative  from  the  payment  of 
the  money  due  by  the  testator.  Acting  upon  this  analogy, 
some  jurists  have  said,  "  Quod  cliirographo  occupato  etiam 
"  debitum  occupatum  sit  "  (x).  But  in  the  case  both  of  the 
testator  and  the  creditor  the  analogy  fails. 

There  is  in  both  cases  an  intention  on  the  part  of  the 
person  entitled  to  the  money  to  transfer  his  right  to  another, 
and  the  bequest  or  donation  of  the  instrument  is  the  bequest 
or  donation  of  the  proof  of  his  right.  No  other  construc- 
tion can  be  put  upon  the  act.  In  neither  case  is  the  res 
ipsa  parted  with ;  but  it  is  the  possession  of  the  res  ipsa 
which  is  necessary  to  found  the  title  of  the  Conqueror. 
"  Regulam"  (says  a  learned  civilian)  "  quod  res  ex  hostibus 
"  captffi  capientium  fiant,  hic  applicari  non  posse,  cum  res 
"  dehita  nondum   sit   occupata,  liquet ;    nee  obstat  1.  59.  D, 


(h)  "  Eiim,  qui  eliirographum  legat,  dehitum  legare,  non  solum  tabu- 
las,  argumento  est  venditio  ;  nam  cum  chirograph  a  veneunt,  nam  en 
venisse  videtur." — Dig.  xxx.  t.  i.  s.  44,  §  5. 

''  Qui  chirographum  legat,  non  tantum  de  tabulis  cogitat,  sed  etiam 
de  actionibus,  quarum  probatio  tabulis  continetur.  Appellatione  enini 
chirograplii  uti  nos  pro  ipsis  actioQiihiis,  palam  est,  quum  venditis  c/u- 
rographis  intelligamus  nomen  venisse." — Dig.  xxxii.  t,  i.  s.  59. 

"  Si  ita  cui  legatum  esset  :  Si  tabulas  chirographi  mei  heredi  meo 
reddiderit,  here  a  rtieus  el  decern  data.,  hujusraodi  conditio  banc  vim  habet, 
si  heredem  meum  debito  liheraverit." — Dig.  xxx.  t.  i.  s.  84,  §  7. 

"  Si  debitori  meo  reddiderim  cautionem,  videtur  inter  nos  convenisse, 
'lie  peferem^  profuturamque  ei  conventionisexceptionemplacuit." — Dig, 
ii.  t.  xiv,  s.  2,  §  2. 

(x)  Brwnleger,  in  Dissert,  cit.  v.  p.  39,  cited  by  Pfelffer,  p.  57, 
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"  de  Legat.  III.,  nam  ab  actu  benefico  ad  occupationeni  hos- 
"  tilem  male  infertur,  si  quis  enim  chirographum  tertio  vel 
"  ipsi  debitor!  leget,  turn  merito  jus  suum  transtulisse  vel 
''  exstinxisse  praesumitur,  cum  alias  nihil  actum  foret,  quale 
"  interpretandi  genus  absurdum  est "  (y). 

And  another  civilian  says  :  ''  Quferitur,  si  miles  in  bello 
*'  chirographum  debitoris  occupaverit,  an  ipsi  statim  jus 
"  debitum  exigendi  et  solutum  accipiendi  adquiratur? 
"  Respondetur  negative,  quia  tantum  censetur  adquisitum, 
"  quantum  occupatum,  chirographo  autem  occupato,  non 
*' statim  est  occupatum  jus  debitum  exigendi,  qxxodi  per  son  ce 
"  adhieret,  et  per  chirographum  tantum  prohatur  "  (2'). 

In  confirmation  of  these  positions  it  may  be  observed,  that 
the  creditor  may  recover  his  debt  though  these  instruments 
be  lost  or  destroyed ;  because  they  are  not  the  debt  itself, 
but  one  means,  and  not  the  only  means,  in  all  circum- 
stances, of  proving  that  it  exists. 

Incorporeal  rights,  therefore,  do  not  accrue  to  the  Con- 
queror from  the  fact  of  his  having  possessed  himself  of  the 
documents  relating  to  those  rights,  and  it  is  not  competent 
to  him  to  bestow  upon  or  transfer  to  another  what  he  has 
not  physically  taken  possession  of  himself. 

DXLIX.  It  remains  to  apply  these  general  principles  to 
the  particular  case  of  the  seizure  and  confiscation  by  the 
Conqueror  of  the  public  debts  of  the  conquered  country. 

In  attempting  the  solution  of  this  vexed  question,  it  is 
very  necessary  to  bear  in  mind  the  distinction  already  alluded 


{y)  Titius  in  Ohservat.  ad  Lauterbach.  Observat.  1438,  cited  by 
Pfeiffer,  p.  58. 

(z)  Lauterbach,  Colleg.  Pandect.  Hb.  xlvi.  t.  ill.  16,  cited  by 
Ffeiffer,  p.  60. 

Lauterbach  eite&  Dig.  xx.  t.  i.  §  1,  De  Fignoribus,  &c.  :  '^Conventio 
generaHs  in  pignore  dando  bonorum  vel  postea  qusesitorum  recepta 
est ;  in  speciem  autem  aUenae  rei  coUata  conventione,  si  non  f  uerit  ei, 
qui  pignus  debet,  debita,  postea  debitori  dominio  qu?esito,  difficilius 
creditori,  qui  non  ignoravit  aUenum,  utilis  actio  diibitur  ;  sed  faciHor 
erit  pGssidenti  retentio,'* 
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to,  between  the  mere  conqueror  and  the   established  regent 
of  a  country. 

It  is  the  opinion  of  the  best  jurists,  fortified  by  reason  and 
practice,  that,  until  a  title  indicating  permanent  possession 
has  been  superadded  to  the  temporary  title  of  the  sword,  no 
valid  alienation  of  immoveahle  j)roperty  can  be  made  by  the 
Conqueror  {a). 

In  effecting  the  change  from  conquest  to  established  go- 
vernment, time  (p)  is  of  course  a  principal  agent ;  but  the 
recognition  of  such  government  by  a  Treaty  of  Peace  with 
other  States  is  the  most  usual  and  most  unquestionable  evi- 
dence. This  change,  however,  may  also  be  effected  by  the 
submission  of  the  conquered  people  to  the  new  government, 
indicated  either  by  some  public  act  of  the  State,  or  by 
the  fact  itself,  evidenced  by  the  tranquillity  of  the  people, 
their  obedience  to  the  laws,  and,  above  all,  by  the  quiet 
and  regular  administration  of  justice  in  the  proper  civil 
tribunals. 

It  is  manifest  that  the  conquest  which  is  to  be  the  foun- 
dation of  empire  must  not  be  the  mere  conquest  of  a  capital 
{incioria  particu1aris\  but  of  a  country  (victoria  universalis). 

"  Quoniam  illi,"  says  Wolff  (<?),  "  quos  gens  sua  ad  versus 
"  vim  hostilem  defendere  nequit,  non  amplius  eidem  obli- 


(a)  "II  faut  bien  prendre  garde,  que  la  guerre  ou  la  conquete,  con- 
sideree  en  elle-meme,  7i^estpas  proprement  la  cause  decette  acquisition  ; 
elle  n'est  pas  la  source  ou  I'origine  immediate  de  la  souverainete,  c'est 
toujours  le  consentement  du  peuple,  ou  expres  ou  tacite  ;  sans  ce  con- 
sentement  I'etat  de  guerre  subsiste  toujours  ;  la  guerre  n'est  done,  a 
proprement  parler,  que  ^'occasion  del'acquisitionde  la  souverainete." — 
Burlamaqui,  vol.  ii.  p.  iv,  oh.  viii.  s.  2. 

"  Si  les  peuples,  traites  non  plus  en  ennemis,  mais  en  vrais  sujets,  se 
sont  soumis  a  un  gouvernement  legitime,  ils  relevent  desormais  d'un 
nouveau  souverain,  ou  ils  sont  incorpore's  a  I'etat  conquerant,  ils  en 
font  partie,  ils  suivent  sa  destinee  ;  "  but  a  contrary  result  follows, 
"  si  son  vainqueur  n'a  point  quitte  I'epee  de  conque'rant,  pour  prendre 
le  sceptre  d'un  souverain  equitable  et  pacifique." — Vattel,  1.  iii.  c.  xiv. 
s.  213. 

(6)  Vide  aide,  vol.  i.  §  cclvi. 

(c)  Jus  Geutlniii,  s.  868, 
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"  gantur  et  imperium  ejusdem  in  ipsos  extingultur,  jure  se 
"  subjicere  possunt  imperio  hostis  et  ejus  fieri  cives.  Victus 
"  victoris  imperio  jure  se  subjicit,  sive  id  fiat  pacta  ^  sive  ipso 
''Jacto,  quatenus  eidem  non  resistit,  seu  animum  resistendi 
"  deponit  vel  deponere  cogitur." 

Does  the  same  change — the  same  establishment  of  sove- 
reignty (imperium)  upon  the  foundation  of  conquest — which 
empowers  the  new  Sovereign  to  alienate  immoveable  pro- 
perty, empower  him  also  to  deal  with  the  public  credits  and 
debts  ? 

"  Potest  imperium  victoria  adquiri^"^  Grotius  says,  "  ut 
"  est  in  rege  aut  alio  imperante,  et  tunc  in  ejus  jus  succeditur  " 
{d).  The  Conqueror  succeeds,  according  to  the  commentary 
of  Cocceius,  "in  omne  2<iquod publici juris  seu  populi  est" {e). 

Like  the  lawful  heir,  he  has  succeeded  to  the  universum 
jus.  And  therefore  Grotius  argues,  "  Res  universitatis 
"  eorum  fiunt  qui  sibi  subjiciunt  universitatem  :  .  .  .  ergo  et 
"  incorporalia  jura^  quae  universitatis  fuerant,  fient  victoris 
"  quatenus  velit  "  (/*)  ;  or,  as  it  is  still  more  forcibly  stated  by 
Cocceius,  "  Si  hostis  j'wre  ultimce  victorice  imperium perpetuum 
"  nactus  est,  puhlica  nomina,  ut  omnia  jura  civitatis  publica, 
"  sibi  adquirit,  quae  proinde  aliis  donare  potest  "(^). 

This  is  to  b€  understood,  however,  of  an  imperium  esta- 
blished over  the  whole  State,  and  not  over  a  particular  part  of 
it.  Upon  this  point  the  Private  Law  of  the  Romans  furnishes 
a  striking  analogy.  By  that  law  the  possessor  of  a  wlioleh\v\di- 
ing  acquired,  by  reason  of  this  possession,  a  prescriptive 
right  over  the  immoveable  appurtenances  of  it ;  but  if  any 
of  these  were  separated  from  the  buihling  itself,  then  tlie 
fact  of  the  former  possession  of  the  whole  could  not  be  used 


((i)  L,  iii.  c.  viii.  s.  2.  n.  3. 

(e)  H.  Cocceii  Grot.  Illustr.  t.  iii.  p.  192.  Prop.  iv. 
B.  Cocceii  Introd.  in  Grot.  Illustr.  Diss.  xii.  s.  752. 
(/)  L.  iii.  c.  viii.  s.  4. 

(g)  De  Jure  Postlimin.  in  Pace  et  Amnestidy  t.  i.  p.  1113,  ss.  15,  16, 
ejted  by  Pfeifer,  p.  88,  n,  r. 
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in  aid  of  the  title  to  the  part,  but  a  new  prescription   was 
invoked,  adapted  to  the  character  of  the  severed  part  {1i). 

"  If,"  says  Savigny,  in  his  great  work  on  the  Law  of 
Possession  (z),  "  I  possess  a  carriage,  in  which  is  a  wheel 
"  which  has  been  stolen,  and  the  defect  in  the  original  title 
"  to  which,  therefore,  prescription  does  not  heal,  I  may  never- 
theless acquire  a  valid  title  to  the  carriage  as  a  whole, 
*'  which  will  include  the  wheel  as  a  part :  but  if  I  separate 
"  the  wheel  from  the  carriasce,  the  orio-inal  character  of  the 
*'  part  returns,  and  vitiates  the  title  of  its  possession." 

So  if  the  active  debt  (^activum)  of  the  State  be  not  locally 
within  the  imjierium  of  the  conquering  ruler,  he  does 
not  acquire  a  title  by  which  he  can  dispose  of  it,  much 
less  can  he  do  so  if  he  have  not  an  imperium  over  the 
whole  State,  and  if  by  the  exercise  of  a  simple ^z^^  victoris  he 
attempt  to  separate  the  active  debt,  not  in  his  possession, 
from  the  State  to  which  as  a  whole  it  is  attached, 

DL.  It  becomes  necessary,  therefore,  for  the  due  consi- 
deration of  the  question,  whether  the  debts  due  to  a  State 
are  subject  to  the  imperium  of  the  conquering  ruler,  to 
inquire  in  what  place  they  are  situated. 

They  may  be, 

1.  In  the  country  which  is  actually  taken  possession  of. 

2.  In  an  unconquered  or  neutral  country. 

3.  In  the  country  of  the  Conqueror. 

DLI,  (1.)  If  the  debts  due  to  a  State  (k)(Staatscapitalien) 
be    actually    situated  in  the   country  of  which  permanent 


(h)  Dig.  xli.  t.  iii.  23,  De  Usurp,  et  Usncap. 

(i)  Becht  des  Besitzes,  s.  22.  (2G0.) 

(k)  Vattel  says  (1.  iii.  c.  v.  s.  77)  :  "An  nombre  des  choses  apparte- 
nantes  a  I'ennemi  sont  les  choses  incorporelles,  tous  ses  droits,  noms  et 
actions;"  and  he  adds,  "La  guerre  nous  donne  sur  les  sommes 
d'argent  que  des  nations  neutres  pourraient  devoir  a  notre  ennemi,  les 
memes  droits  qu'elle  pent  nous  donner  sur  ses  autres  biens  ;  "  but  he 
does  not  mean  that  such  money  can  be  lawfully  acquired  without  the 
consent  of  the  neutral  State  ;  in  giving  which  consent  she  would  lose 
her  character  of  neutrality. 
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possession  is  taken,  and  over  which  an  Impei-ium  is  exercised, 
it  is  clear  that  if  these  debts  are  actually  collected  from  the 
debtors,  they  fall  within  the  imperium  of  the  Conqueror. 
If  they  are  of  the  nature  of  hypothecations  {jura  realia^ 
actiones  reales)  attached  to  particular  portions  of  conquered 
land,  and  are  called  in  and  brought  within  the  possession  of 
the  Conqueror,  he  may  make  a  valid  disposition  of  them. 

DLII.  (2.)  If  the  debts  due  to  the  State  be  situated  not 
in  the  conquered  country,  but  either  in  an  unconquered 
or  in  a  neutral  country,  there  is  no  doubt  that  they  are  not 
within  the  imperium  of  the  Conqueror.  There  cannot  be  a 
more  unquestionable  maxim  of  International  Law.  "  Quodsi 
"  ergo,"  Wolff  says,  "  belligerator  in  territorio  pacato  jus 
"  quoddam  sibi  arrogaret  in  res  hostiles,  id  fieret  contra  jus 
"  domini  territorii,  consequenter  eidem  faceret  id  quod  non 

*Micet"(0- 

If,  indeed,  an  actual  seizure  of  enemy's  funds  did  take 
place  in  a  neutral  territory,  it  must  be  admitted  that  these 
funds  would  be  actually  acquired  and  might  be  alienated  by 
the  Conqueror,  because  it  is  the  nudum  factum  upon  which 
the  occupatio  bellica  is  founded.  It  is  said  by  a  civilian  (m) 
of  great  learning  upon  this  point,  "  Quo  autem  loco  res  hos- 
"  tium  deprehendantur,  nihil  interest,  etiamsi  in  territorio 
"  tertii  vel  confoederati.  Dominus  tamen  territorii  prohibere 
"  potest,  ne  quid  hostiliter  ibi  fiat,  et  si  contra  hanc  prohibi- 
"  tionem  aliquid  factum  sit,  de  eo,  tamquam  de  delicto,  pos- 
"  cere  potest,  ut  sibi  satisfiat.  Ceterum  captum  capientis  Jit, 
"  quia  prohibitio  conditionem  rei  hostilis  non  mutat  "  (n). 


(l)  Cap.  vii.  s.  833. 

(m)  Lauterbach,  Colleg.  Pandect,  lib.  xHx.  t.  xv.  s.  7,  cited  by  Pfeiffer, 
p.  109. 

(n)  Founding  himself  upon  this  analogy,  "Nee  interest,  quod  ad 
feras  bestias  et  volucres,  utruni  in  suo  fundo  quisque  capiat,  an  in  alieno. 
Plane,  qui  in  alienum  fundum  ingreditur  venandi  aut  aucupandi 
gratia,  potest  a  domino,  si  is  providerit,  prohiheri  ne  ingrediatur. 
Quicquid  autem  eorum  ceperls,  eousque  tuum  esse  intelligitur  donee 
tua  custodia  coercetur."— Jhs#.  1.  ii.  t.  i.  s.  12  ;  Dig.  xli.  t.  i.  s.  3.  §  1. 


I 
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DLIII.  The  general  rule,  however,  remains,  that  neither 
moveable  nor  immoveable,  corporeal  nor  incorporeal  property 
situate  within  or  to  be  extracted  from  a  neutral  or  an  uncon- 
quered  land,  can  be  considered  as  among  the  acquisitions  of 
the  Conqueror. 

As  to  enemy's  property  situate  in  the  territory  of  an  ally — 
it  seems  difficult  to  distinoruish  between  this  case  and  the 
case  of  property  found  in  the  territory  of  the  Conqueror,  in- 
asmuch as  allies,  for  the  purposes  of  the  war,  are  considered, 
as  has  been  shown  (r>),  to  be  one  State.  No  seizure  of  pro- 
perty in  such  place  could,  however,  take  place  without  the 
full  consent  of  the  ally. 

DLIY.  (3.)  If  the  debts  duo  to  the  enemy  State  be 
situate  in  the  Conqueror's  own  country,  they  cannot  be  ac- 
quired upon  the  principle  on  which  debts  in  the  conquered 
country  are  seized  ;  they  are  not  a  part  of  the  bellica  occu- 
pation they  are  not  captured  simultaneously  with  the  land  in 
which  they  are  situate,  but  they  are  acquired  on  the  prin- 
ciple that,  when  war  has  broken  out,  a  belligerent  has  a  right 
to  compel  his  own  subjects  to  pay  to  their  own  State  the 
debts  due  from  them  to  the  enemy  State.  Bynkershoek 
discusses  this  subject  in  one  of  his  celebrated  "  Qucestiones 
'^  Juris  Publici'^  (jj).  He  asks  the  question, "  Hostiumactiones 
"  et  credita  quae  apud  nos  invenirentur,  an  exorto  bello  recte 
"  publicentur  ?  "  He  answers  the  question  in  the  affirmative  ; 
and  though,  in  the  beginning  of  the  chapter,  he  speaks  some- 
what loosely,  as  if  the  foundation  of  the  right  to  confiscate 
them  accrued  upon  the  principle  that,  after  the  declaration 
of  war,  enemy's  property  in  an  enemy's  country  necessarily, 
and  without  an  act,  changed  owners,  towards  the  end  of  the 
chapter  he  shows  that  such  was  not  his  meaning,  but  that 
there  must  be  an  actual  possession  of  the  subject  of  the 
enemy's  obligation  before  it  can  be  dealt  with  as  Conqueror's 


(o)  Vide  ante,  pp.  126,  127. 

(p)  L.  i.  c.  vii. 

Vide  ante,  vol.  ii.  §  xc.  as  to  Russo-Dutch  Loan. 


828  INTERXATIONAL    LAW. 

booty.  No  writer  has  more  clearly  laid  down  tlie  true  prin- 
ciples of  the  law  upon  this  question  :  "  Quod  dixi,"  he  says, 
"  de  actionibus  recte  publicandis,  ita  demum  obtinet,  si, 
"  quod  subditi  nostri  hostibus  nostris  debent,  princeps  a 
''  subditis  suis  r  ever  a  exegerit.  Si  exegerit,  recte  solutuni 
*'  est,  si  non  exegerit,  pace  facta  reviviscit  jus  pristinum  cre- 
"  ditoris,  quia  occupatio,  quye  bello  fit,  magis  \n  facto  quam 
"  in  potestate  juris  consistit.  Nomina  igitur  'non  exacta 
"  tempore  belli  quodammodo  intermori  videntur,  sed  per 
"  pacem,  genere  quodam  postliminii,  ad  priorem  dominum 
"  reverti.  Secundum  hgec  inter  gentes  fere  convenit,  ut, 
"  nominibus  bello  publicatis,  pace  deinde  facta  exacta  cen- 
^^  seantur  periisse  et  maneant  extincta,  non  exacta  autem  re- 
"  viviscant  et  restituantur  veris  creditoribus." 

DLY.  We  have  seen  when  and  in  what  circumstances 
the  right  of  the  Conqueror  may  be  so  exercised  as  to 
acquire  a  title  to  possess  and  to  alienate  both  immoveable 
and  incorporeal  property.  Two  conditions,  we  have  seen, 
are  requisite — the  Conqueror  must  have  become  Regent  of 
the  country,  and  he  must  have  reduced  into  his  actual  pos- 
session the  property  ;  in  other  words,  the  tide  of  conquest 
must  not  only  have  overflowed  the  land  and  then  retreated, 
but,  after  its  ebb,  the  fabric  oi^de  facto  regular  government 
must  have  been  established  upon  the  soil  which  the  inunda- 
tion has  ceased  to  cover. 

DLYI.  But  here  another  question  arises.  Assuming 
that  the  conquest  has  subsided  into  government,  the  Con- 
queror being  changed  into  the  Regent,  and  yet  that  after  a 
lapse  of  time  the  former  Sovereign  and  the  former  Govern- 
ment return,  and  having  returned,  claim,  at  the  hands  of  their 
debtor,  the  payment  of  the  debt,  wliich  he  has  discharged, 
durinor  the  interregnum,  to  the  Sovereio^n  or  Government  de 
facto,  does  it  follow  that,  if  this  Sovereign  and  Government 
had  the  right  to  exact  the  debt,  it  was  the  debtor's  duty  to 
pay  it  ?  are  the  two  propositions  convertible  ?  Or,  if  so, 
may  not  the  original  creditor  demand  a  second  payment  ? 

Bynkershoek,  as  we  have  just  seen,  says  that  the  debt  is 
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satisfied  and  extinct.  And  such  is  unquestionably  the  opinion 
both  of  the  greater  number  and  of  the  most  able  jurists  ;  such 
is  the  conclusion  from  many  analogies  of  the  Roman  Law ; 
such  is  the  language  of  Treaties,  which  latter  are  about  to  be 
considered  under  the  head  of  International  Practice  on  this 
subject. 

DLVII.  But  in  order  to  arrive  at  this  conclusion  of  law 
respecting  the  extinction  of  the  debt  paid  by  the  State  debtor 
to  the  executive  authority  de  facto  of  the  State,  founded 
upon  conquest,  certain  conditions  are  required  by  reason, 
justice,  practice,  and  the  analogies  of  positive,  especially 
Roman,  Law. 

These  conditions  are  as  follows  {q) :  — 
I.  As  a  general  rule,  the  public  authority  to  which  the 
debt  is  paid,  and  from  which  a  receipt  is  taken,  should  be 
that  to  which  the  country  is  actually  subject  at  the  time  of 
the  payment ;  it  must,  as  has  been  said,  be  the  established 
authority  of  a  Regent  grafted  upon  the  bare  right  of  the 
Conqueror.     There    can  be  no  doubt,  therefore,  as  to  the 
legality  of  the  payment,  if  the  legitimate  Sovereign  has  by 
a  treaty,  either  before  or  after  the  payment,  recognised  the 
Government  de  facto  to  which  the  payment  is  made,  or  if 
the  legitimate  Sovereign  has  assented,  either  by  a  declara- 
tion expressed  or  implied  upon  the  subject,  or  by  treaty  with 
some  third  Power,  to  any  special  act  of  the  de  facto  Govern- 
ment. 

II.  If,  however,  the  payment  be  made  to  a  mere  Con- 
queror, it  may  nevertheless  be  valid ;  but  then  a  burden  of 
proof  lies  upon  the  debtor  to  show — 

1.  That  the  sum  was  actually  paid;  for  an  acquittance  or 
a  receipt,  without  actual  payment,  is  no  bar  to  the  demand 
of  the  original  creditor. 

2.  That  it  was  due  at  the  very  time  it  was  paid. 


(q)  Pfelfer,  pp.  161-4. 
Kliiber,  ss.  258,  259. 
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3.  That  the  payment  had  not  been  delayed  by  a  mora  (r) 
on  the  part  of  the  debtor,  which  had  thus  operated  to  defeat 
the  claim  of  the  original  creditor. 

4.  That  the  payment  had  been  compulsorij, — the  effect  of 
a  vis  major  upon  the  debtor, — not  necessarily  extorted  by  the 
use  o^  'physical  force,  but  paid  under  an  order,  the  disobedi- 
ence to  which  was  threatened  with  punishment. 

The  debtor,  therefore,  must  either  have  been  a  subject  of 
the  Conqueror,  or  a  resident  within  the  country  subject  to 
his  military  power.  The  dweller  in  a  land  not  subject  to  this 
power  cannot  plead  compulsion  as  a  justification  for  paying 
the  debt  to  a  person  whom  he  knew  not  to  be  his  creditor. 

5.  That  the  constitutional  law  of  the  State  recognised  the 
payment  to  the  Conqueror  as  valid. 

It  is  not  a  necessary  condition,  but  it  is  a  substantive 
defence  against  the  original  creditor,  if  the  money  paid  has 
been  applied  to  his  benefit ;  thus,  in  the  case  of  a  State  ere  • 
ditor,  if  the  money  has  been  applied  to  the  benefit  of  the 
State,  if  there  has  been  what  civilians  term  a  versio  in  rem. 


(r)  J.  Voet  speaks  very  clearly  upon  this  matter  :  "  Illud  circa  mer- 
cedis  prsestationem  prsetermittendum  non  est,  cogendos  hand  esse  pra3- 
diorum  conductores  ad  mercedem  locator!  iterato  solvendam,  si  earn 
hostihus,  ea  regione  ad  tempus  potitis,  bond  fide  ac  sine  co^^usione  solvere 
compidsi  sint,  nee  ante  hostilem  occupationem  in  mora  solvendl  fuerin 
ex  more  reyionis.''^  Nor  (he  says)  does  the  analogy  of  the  Roman  Law 
respecting  the  invalidity  of  payment  made  to  a  robber  affect  the  prin- 
ciple, "  cum  prsedo  illic  accipiaturpro  malae  fidei  possessore,  qui  privatus 
est,  ac  neque  vi  coegit  ad  solvendum,  neque,  si  vi  compulisset,  uUo  id 
fecisset  jure  :  contra,  quam  est  in  hostibus,  qui  belli  jure  ex  jure  gen- 
tium muniti,  et  per  hoc  a  preedonibus  etiam  publicis  distincti  sunt." — 
L.  xix.  t.  ii.  s.  28. 

' '  Quod  te  mihi  dare  oporteat,  si  id  postea  perierit,  quam  per  te 
factum  erit,  quo  minus  id  mihi  dares,  tuum  fore  id  detrimentum  con- 
stat."— Dig.  xii.  t.  i.  .s.  5  (DeReh.  Cred.) 

"Debitoribus  hostium,  civibus  suis,  ut  veniente  die  solutionis  solvant 
sibi,  imperare  potest." — Wolff,  c.  vii.  s.  840. 

"  Le  souverain  peut  done  confisquer  les  dettes  de  cette  nature  "  (that 
is,  debts  due  from  his  subjects  to  the  enemy),  "  si  le  terme  du  payement 
tomhe  av,  temps  de  la  guerre.'''' — VaUel,  1.  iii,  c.  v.  s.  77. 
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DLVIII.  It  is  a  corollary  to  this  proposition,  that  any 
money  expended  for  the  benefit  of  the  creditor  to  preserve 
property  which  would  otherwise  perish  (res  alias  peritura) 
must  be  deducted  from  the  principal  debt.  The  original 
owner  is,  on  the  same  principle,  bound  to  indemnify  the  in- 
termediate owner  for  any  improvements  which  have  been 
made  in  the  recovered  property,  according  to  the  maxim  of 
jurisprudence,  "  Petitor  ex  aliena  jactura  lucrum  facere  non 
''  debet "  (s), 

DLIX.  There  is  a  means  of  adjusting  all  difficulties,  and 
of  healing  all  controversies  which  might  otherwise  arise  at 
the  return  of  peace,  on  the  subject  of  transactions  which 
have  taken  place  more  or  less  under  the  influence  of  the 
enemy  during  the  war :  this  means  is  the  public  declaration 
of  an  amnesty^  which  generally  does  form  part  of  the  treaty 
which  concludes  the  war,  and  which  always  ought  to  do  so. 
It  is  of  course  understood  that  the  State  against  whom  the 
amnesty  is  to  be  urged  has  been  a  party  to  the  treaty. 

The  general  effect  of  an  amnesty  is  accurately  stated  by 
Cocceius  in  the  following  terms ;  "  Post  amnestiam  nee 
"  debitor  noster,  cujus,  cum  in  hostium  potestate  esset, 
''  debitum  publicatum  ab  hoste  vel  remissum  est,  amplius 
"  conveniri  potest ;  nee  vice  versa  creditor,  cui  hostis,  cum 
"  in  ejus  potestate  esset,  nomen  abstulit,  id  post  amnestiam 
"  repetet,  adeo  ut,  licet  ipse  debitor,  qui  ab  hostium  partibus 
"  est,  compulerit  eum,  ut  accepto  tulerit,  non  tamen  con- 
"  veniri  possit,  quia  creditor  allegare  injuriam  acceptilationis 
^^  -pro-pier  amnestiam  non  potest.  At,  si  creditor  sit  e  gente 
"  pacata,  non  obstante  ulla  amnestia  is  debitum  petit,  quia 
"  pactio  amnestiae  hostes  tautum,  inter  quos  contrahitur, 
"  eorumque  subditos,  non  autem  tertium  populum,  ob- 
"  ligat  "  (t). 


{a)  Dig.  v.  t.  iii.  31,  De  Hxred.  Petitione. 

(t)  H.  Cocceii  Diss,  de  Postlitninio^  sect.  v.  §§  10,  11. 
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CHAPTER  V, 

INTERNATIONAL  PRACTICE  AS  TO  THE  POWER  OF  THE 
CONQUEROR  AND  THE  SOVEREIGN  DE  FACTO,  OVER 
INCORPOREAL  THINGS. 

DLX.  Having  considered  the  theory  of  International 
Jurisprudence,  it  remains  to  inquire  («)  what  has  been  the 
practice  of  States  upon  the  subject,  which  must  be  evidenced 
by  the  (I.)  history  of  their  public  Acts,  and  (II.)  Treaties  (V). 

DLXI.  With  respect  to  the  former,  it  is  to  be  observed, 
that  they  include  acts  between  States,  and  acts  between  a 
State  and  the  individuals  of  another  State. 

The  historical  event  (c),  which  has  furnished  the  text  for 
almost  every  commentator  upon  this  subject,  happened  a 
very  long  while  ago,  and  the  record  of  it  has  been  strangely 
and  incidentally  preserved. 

We  learn  from  the  Oratoricallnstitutes  of  Quintilian  {d), 
that  after  the  conquest  of  Thebes,  Alexander  the  Great 
found  documents  in  which  the  Thessalians    acknowledged 


(a)  Vide  ante,  p.  829  ;  and  vol.  i.  §  xliv. 

(b)  Vide  ante,  vol.  i.  §  xlix. 

Pfeiffer,  p.  165,  has  some  very  good  remarks  on  the  value  of  historical 
evidence  of  International  Fractice. 

(c)  "  Sit  exempli  gratia  proposita  controversia,  quae  minime  com- 
munes cum  aliis  qurestiones  habet." — Quiidil.  vide  infra. 

(d)  V.  10  (ed.  Burman,  1720,  p.  431):  "Cum  Thebas  evertisset 
Alexander,  invenit  tabulas,  quibus  centum  talenta  mutua  Thessalis 
dedisse  Thebanos  continebatur.  Has,  quia  usus  erat  commilitio  Thes- 
salorum,  donavit  his  ultrb.  Postea  restituti  a  Cassandro  Thebani 
reposcunt  Thessalos.  Apud  Amphictyonas  agitur.  Centum  'talenta 
et  credidisse  eos  constat  et  non  recepisse.  Lis  omnis  ex  eo,  quod 
Alexander  ea  Thessalis  donasse  dicitur,  pendet." 
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themselves  to  have  borrowed  a  hundred  talents  from  the 
Thebans.  The  Thessalians  had  been  allies  of  Alexander, 
and  in  return  for  their  aid  he  gave  them  the  documents 
which  contained  the  acknowledgment  of  their  debt.  The 
Thebans,  nevertheless,  being  subsequently  reinstated  in  the 
possession  of  their  state  by  Cassander,  demanded  payment  of 
their  debt  from  the  Thessalians. 

It  was  admitted  on  all  hands  that  the  hundred  talents 
had  been  borrowed  and  not  been  repaid  :  the  question  of  law 
depended  upon  the  validity  of  the  gift  by  Alexander. 

The  cause  was  heard  before  the  great  International  Tri- 
bunal of  Greece,  the  Amphictyonic  Council.  What  the 
decision  was  we  are  not  told  ;  but  it  is  inferred  from  Quin- 
tilian's  silence  that  it  was  in  favour  of  the  Thessalians  (e). 
He  says,  "  Et  prima  quidem  actio  facilis  ac  favorabilis 
"  repetentium  jure  quod  vi  sit  ablatum,  sed  hinc  aspera  et 
"  vehemens  quaestio  exoritur  de  jure  belli;  dicentibus 
"  Thessalis,  hoc  regna,  populos,  fines  gentium  atque  urbium 
"contineri."  But  says  the  great  preceptor  of  oratory, 
*'  inveniendum  contra  est  quo  distet  h^c  causa  a  ceteris, 
"  qua3  in  potestatem  victoris  venirent "  (^).  And  he  ob- 
serves, that  various  distinctions  may  be  taken : — 


(<?)  ^rodius  says  :  "  Placuit  Thessalos  petitione  liberari.  Ita  enim 
arbitror  Amphictyones  jiidicasse  postquam  id  a  Quintiliano  est  prseter- 
missum." — Berum  Judicatarum  PandectWy  1,  ii.  tit.  ii.  c.  i.  cited  by 
Pfeiffer,  p.  172,  note  u. 

(/)  "  Dicamus  in  primis,  in  eo,  quod  in  judicium  deduci  potest,  nihil 
valere  jus  belli  ;  nee  armis  erepta,  nisi  armis  posse  retineri.  Itaque, 
ubi  ilia  valeant,  non  esse  judicem  :  ubi  judex  sit,  ilia  7iihil  valere.  Hoc 
inveniendum  est,  at  adhiberi  possit  argumentum.  Ideo  captivos,  si  in 
patriam  suam  redierint,  liheros  esse,  quia  hello  parta  non  nisi  eddem  vi 
possideantur.  Proprium  est  et  illud  causse,  quod  Amphictyones 
judicant  :  ut  alia  apud  centumviros,  alia  apud  privatum  judicem  in 
iisdem  qusestionibus  ratio  sit.  Tum  secundo  gradu,  non  potuisse 
donari  a  victore  ji/s,  quia  id  demum  sit  ejus,  qvod  ipse  teneat :  jus  autem, 
quod  sit  incorporale,  apprehendi  manu  non  posse.  Hoc  reperire  diffi- 
cilius  quam,  quum  inveneris,  argumentis  adjuvare,  ut  alia  sit  conditio 
heredis,  alia  victoris,  quia  ad  ilium  j«s,  ad  hunc  res  transeat." 
VOL.  III.  3  H 
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First,  it  might  liave  been  contended  that  the  jus  belli  in 
a  Court  of  Law  could  not  be  pleaded. 

Secondly,  that  a  ri(/ht  (jus)  could  not  be  the  subject  of 
ffift  by  a  conqueror  ;  that  he  could  only  dispose  of  what  he 
was  actually  seised  or  possessed  (quod  ipse  teneat).  Rights 
(jura)  devolved,  indeed,  upon  a  civil  heir,  but  only  things 
themselves  (res  ipsce)  upon  a  military  conqueror  (g), 

Agaiji,  that  the  title  to  a  national  debt  (jus  puhlici  crediti) 
could  not  be  disposed  of  while  one  member  of  the  com- 
munity survived ;  and  other  less  important  arguments,  by 
way  of  rhetorical  exercitation,  are  suggested.  To  all  of 
which,  it  may  be  observed,  Puffendorf  (h)  suggests  answers. 

DLXII.  The  great  majority  of  jurists,  however,  reject 
the  suggestions  of  Quintilian,  and  support  the  supposed 
decision  of  the  Amphictyons  ;  but  it  must  not  be  therefore 
concluded  that  they  contravene  the  principles  which  were 
laid  down,  when  the  International  Theory  was  considered, 
respecting  the  conditions  which  are  necessary  to  establish 
the  legality  of  such  a  transfer  of  such  Incorporeal  Property. 

The  jurists  argue  that  Alexander  had  become  so  entire 
and  absolute  a  master  of  Thebes, — the  heir  as  it  were  and 
universal  successor  to  a  defunct  and  extinguished  state, — that 
he  was  possessed  of  every  thing  and  right  appertaining  to 
that  city :   and  on  the  other  haijd,  those  who  contend  against 

{(j)  Grotius,  as  has  been  already  observed,  is  of  opinion  that  pos- 
session of  the  person  carries  with  it  possession  of  his  rights.  He  says 
(1.  iii.  c.  viii.  s.  iv.)  :  "Ergo  et  incorporalia  jura,  quse  universitatis 
fuerant,  fient  victoris  quatenus  velit.  Sic  Alba  victa,  quse  Albanorum 
jura  fuerant  sibi  vindicarunt  Romani.  Unde  sequitur  omnino  liberatos 
Thessalos  obligatione  centum  talentorum,  quam  summam  cum  ipsi 
Thebanis  deberent,  Alexander  Magnus  Thebarum  dominus  f actus  jure 
victoriee  ipsis  donaverat  ;  neque  verum  quod  pro  Thebanis  apud  Quin- 
tilianum  adfertur,  id  demum  victoris  esse  quod  ipse  teneat ;  jus  quod 
sit  incorporale  apprehendi  manu  non  posse  ;  aliam  conditionem  esse 
heredis,  aliam  victoris,  quia  ad  ilium  jus,  ad  hunc  res  transeat.  Nam 
qui  dominus  est  personarum,  idem  et  rerum  est,  et  juris  omnis  quod 
personis  competit.  Qui  possidetur  non  possidet  sibi,  nee  in  potestate 
habet  qui  non  est  suie  potestatis.'' 

(/i)  Jus  Nat.  et  Gent.  1.  viii.  c.  vi.  p.  24. 
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the  validity  of  the  gift,  do  so  on  the  ground  that  the  abso- 
lute and  entire  dominion  over  the  universal  successorship  to 
Thebes  had  net  accrued  to  Alexander  (i). 

DLXIII.  The  next  classical  example  is  that  furnished, 
about  a  hundred  years  later,  by  the  war  of  Antiochus,  King 
of  Syria,  with  the  Romans. 

The  Rhodians  were  the  allies  of  the  Romans,  but  the 
vicinity  of  their  island  to  the  Syrian  coast  caused  a  great 
commercial  intercourse  between  them  and  Syria ;  and  when 
the  Rhodian  was  united  to  the  Roman  fleet,  it  might  have 
been  supposed  that  Antiochus  would  have  resorted,  as  one 
means  of  defence,  to  the  confiscation  of  the  Rhodian 
j)roperty,  consisting  of  houses  and  debts,  within  the  Syrian 
dominions.  But  the  peace  of  189  B.C.  provided  that  the 
status  quo  ante  helium  should  be  replaced,  and  especially 
that  the  houses  of  the  Rhodians  should  be  restored,  what 
was  due  to  them  paid,  and  what  had  been  confiscated  made 
good  to  them(^). 


{i)  "Alexander  videri  Thebanorum  universalis  successor  potuit,  quo- 
niam  eversa3  Theb?e  et  itaque  mortem  passse  erant.  Fuit  Alexander 
princeps  ac  dominus,  non  urhis  modo,  sed  et  civitatis,  qnam  redegerat 
sub  se  universam." — Alh.  Gentilis  de  Jure  Belli,  1.  iii.  c.  v. 

"Thebae  interierunt,  adeoque  et  jura  ei  inhserentia  ;  jure  victoria3 
omne  jus  civitatis  Thebse  in  victorem  transiit ;  Thebani  non  amplius  sui 
juris  erant,  omne  eorum  jus  in  victorem  transiit  ;  dissolutdcivitateeun- 
dem  populum  non  censeri,  necpostliminio  restitui  potuit  ;  sed  ex  nova 
gratia  victoris  populus  f actus  est." — Cocceii  Grotius  Illustratus,  t.  iii. 
pp.  202,  236,  237. 

' '  Lorsqu' Alexandre  fit  present  aux  Thessaliens  de  la  somme  qu'ils 
devaient  aux  Thebains,  il  etoit  maitve  absolu  de  la  republique  de 
Thebes,  dont  il  detruisit  la  ville  et  fit  vendre  les  habitants." — Vattel^ 
1.  iii.  c.  xiv.  s.  212. 

"  Quoniam  Alexander  non  universalis  et  juris  successor  est,  sicuti 
heres  aut  bonorum  possessor,  sed  particularis  et  rerum  singularum,  ut 
emtor  aut  donatarius,  quia  victores  earum  demum  rerum  domini  sunt 
jure  belli,  quae  manu  capi  possunt." — Hotman,  Qusest.  Illustr.  Qu.  5, 
cited  by  Pfeiffer,  p.  180. 

' '  Alle  Meinungsverschiedenheit  beschrankt  sich  auf  die  Beurtheilung 
des  historischen  Stoftes." — Pfeiffer,  p.  180. 

(Jc)  Polyhii  Hlstor.  Excerptx  Legationes,  c.  xxxv. 

3  H  2 
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DLXIV.  The  Macedonian  city  Dyrrachium  was  fre- 
cjuently  the  scene  of  the  civil  war  between  Caesar  and 
Pompey.  The  citizens  appear  to  have  inclined  to  Ca3sar.  He 
had  remitted  to  them  the  payment  of  a  debt  which  they 
owed  to  Caius  Flavins,  the  friend  of  Decius  Brutus.  Cicero 
was  the  friend  both  of  Dyrrachium  (Z)  and  Brutus.  He 
appears  to  have  been  appealed  to  on  behalf  of  Flavius  (m). 
The  course  which  he  took  is,  however,  uncertain  ;  but  it  is 
certain  that  Brutus,  a  statesman,  and  well  versed  in  public 
law,  considered  the  refusal  of  Dyrrachium  to  discharge  the 
debt  contrary  to  law.  The  jurists  who  have  commented  on 
this  transaction  have  agreed  in  this  opinion,  but  upon 
various  grounds  ;  partly,  because  in  a  civil  war  there  could 
be  no  occupation  properly  speaking  {n)  ;  partly,  because  it 
was  a  private  and  not  a  public  debt  (o), — (but  this  distinction 
is  one  of  the  refinements  of  modern  International  Law, 
and,  indeed,  rather  appertains  to  comity  than  strict  law,) — 
partly,  for  both  these  reasons  together  (/>).  PfeifFer  points 
out  that  the  titulus  imperii  under  which  Alexander  acted 
was  w^anting  to  Caesar,  especially  regard  being  had  to  the 
fact  that  the  Dyrrachian  debt  was  due  to  a  private  indi- 
vidual {q). 

DLXV.  The  first  example  of  modern  times  occurs  in 
the  fourteenth  century.  A  Fleming  lent  a  Frenchman  a 
thousand  crowns  ;  the  time  of  payment  arrived,  the  money 
was  not  paid.  The  Fleming  sued  the  Frenchman  in  a 
French  Court  of  Justice.  The  Frenchman  contrived  to  pro- 
tract the  litioi;ation  until   war  broke  out  between  Flanders 


{I)  Epist.  ad  Atticum,  1.  iii.  note  22  ;  Ad  Familiares,  1.  xiv.  note  1. 

(w)  Epist.  ad  Brutum,  note  6. 

(n)  Grotius^  1,  iii.  c.  viii.  s.  4,  §  3  :  "  Imitatus  fuit  factum  Alexandri 
Csesar,  donato  Dyrrachinis  sere  alieno,  quod  nescio  cui  adversarum 
partium  debuerant.  Sed  hie  objici  poterat  bellum  Cyesaris,  non  ex  eo 
esse  genere  de  quo  jus  hoc  gentium  constitutum  est," 

(o)   77.  Cocceii  I.  c.  cited  by  Ffeiffer,  p.  185. 

(p)  jErodius,  I.  c.  c.  ii.  cited  by  Ffeiffer^  ib. 

(q)  Ffeiffer,  p.  185. 
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and  France.  The  money  was  then  paid  by  the  debtor  into 
the  French  Treasury.  After  the  peace  the  Fleming  again 
demanded  his  debt :  the  Frenchman  defended  himself  by 
alleging  the  payment  to  the  Royal  Treasury.  The  Fleming 
replied  that  the  payment  had  been  fraudulently  delayed 
until  the  breaking  out  of  the  war  :  he  was  cast  in  his 
suit  (r)  ;  but  nevertheless  the  Frenchman  was  condemned 
to  pay  back  so  much  of  the  thousand  crowns  as  he  should 
be  proved  to  have  expended  for  his  own  benefit. 

The  decision  is  remarkable,  as  showing  that,  even  under 
the  circumstance  of  the  debt  having  been  paid  to  the 
Sovereign  of  the  debtor,  the  Court  of  the  same  Sovereign 
considered  that  the  debtor  was  only  relieved  to  the  extent 
of  the  sum  actually  -paid.  The  fraudulent  mora  of  the 
debt  ought  certainly  to  have  been,  though  it  does  not  appear 
to  have  been,  the  subject  of  judicial  investigation  (.9). 

Cocceius  (f),  it  should  be  observed,  has  mistaken  the  date 
of  this  affair,  placing  it  in  the  year  1554  instead  of  1349. 

DLXVI.  Towards  the  close  of  the  fifteenth  century  Pisa 
and  Florence  were  at  war.  The  Pisan  government  com- 
pelled, by  threats  of  punishment,  their  subjects,  who  were 
debtors  to  Florentine  subjects,  to  pay  their  debts  into  the 
Pisan  treasury.  A  Pisan  debtor,  who  had  so  paid  his  debt, 
was  nevertheless  sued  by  his  Florentine  creditor  for  it ;  it 
was  admitted  that  he  had  paid  it  under  compulsion,  having 
refused  to  do  so  as  long  as  he  was  able. 

Philip  Decius,  a  Milanese  jurist  of  the  highest  reputation, 
w^as  called  in  to  arbitrate  or  to  adjudicate  on  the  matter. 
Decius^  in  his  Consilia,  recites  the  premisses,  and  concludes  : 
"  Ex  quibus  omnibus  concludo  et  indubitanter  existimo,  quod 
''  Ludovicus  (?/)  mediante  tali  solutione  fuerit  liberatus  "  (a:) 


(r)  By  an  Arret  in  August  1349. 

(s)  Paponius,    Recueil   cf  Arrets   Notables   des    Cours  Souveraines  de, 
France,  1.  v.  t.  vi.  art.  2. 

(i)  Diss,  des  Postlim.  s.  v.  §  10. 

(u)  The  Christian  name  of  the  debtor. 

(x)  Phil.  Decii  Consilia,  c.  xxv. 
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There  are  two  other  cases  mentioned  by  PfeiiFer  (y) ;  but 
in  one  of  them  the  debtor  and  creditor  AVere  both  subjects  of 
the  State  which  made  the  order  for  payment  into  the  national 
treasury,  and  the  creditor  had  gone  over  to  the  enemy. 
This  latter  case  is  narrated  by  Baldus  de  Pervsio,  and  it  is 
clearly  founded  on  the  doctrine  of  Public  Law  that  the 
Fiscus  is  the  heir  of  confiscated  property  :  the  application  of 
the  principle  to  a  matter  of  International  Law  is  therefore 
only  by  way  of  analogy  (z). 

DLXVII.  In  the  year  1495,  Charles  the  Eighth  of 
Fratice  overran  Italy,  and  replaced  for  a  moment  the  House 
of  Anjou  upon  the  throne  of  Naples.  During  his  brief 
tenure  of  that  kingdom  the  French  King  bestowed  upon  his 
adherents  all  that  he  could  lay  hands  upon.  Amongst  other 
devices  for  enriching  the  Angevin  party,  that  of  calling  in 
debts  due  to  the  State  from  the  opposite  faction  was  adopted. 
Many  of  these  debtors  paid  honestly  the  full  amount  of  their 
debt.  Some  tried  to  drive  a  bargain  to  their  advantage,  paying 
only  a  portion  of  their  debt,  and  obtaining  a  receipt  for  the 
whole.  Some  contrived  to  pay  nothing,  and  obtain  a  written 
discharge  from  everything.  Four  months  afterwards,  when 
the  French  King,  with  the  Angevins,  was  driven  out,  and 
Ferdinand,  with  the  Arragonese,  was  restored,  the  question 
as  to  the  validity  of  these  payments  and  receipts  was  sharply 
contested.  Among  other  jurists  invoked  to  adjudicate  or 
arbitrate  upon  it,  was  one  summce  auctoritatis,  named  Mat- 


(g)  P.  191. 

(z)  Baldus,  Consilia,  L  ii.  c.  cxxviii.  is  cited  by  Pfeiffer  (p.  192)  as 
saying  :  "Debitor  liberabitur  sive  coactus  solvent  sive  spolite,  quia  in 
jus  creditoris  fiscus  successerat,  et  ideo  fisco  solvi  debebat^  quia  fiscus 
habeatur  loco  haeredis." — L.  ii.  C.  ad.  I.  Jul.  de  In.  Publ. 

And  Pfeiffer  remarks  that  Baldus,  in  his  lecture  on  Cod.  1.  xix.  De 
Furtis,  observes  :  "Si  debitor  est  compulsus  per  viam  juris^  priuscon- 
fiscato  creditore,  turn  certum  est  quod  etiam  antequam  solveret,  erat 
liberatus  ab  eo,  quia  translata  erat  in  fiscum  ohllgatio." 

See  also  Hugo,  Lehrhuch  des  heutigen  romischen  Rechts,  s.  68, 
jiote  2. 
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tlicBUS  de  Afflictis  (a).    His  conclusions  on  this  important  sub- 
ject are  here  given  in  his  own  words: — ^' Prima  conclusion 
"  quod   illi    debitores    dictorum   regum  de   Arragonia,  qui 
"  fuerunt  in  mora  solvendi  dictis  regibus  pecuniam  debitam 
"  in  genere,   et  jussu    regis    Caroli    ct    suorum    officialiuin 
"  solverunt  ipsis  donatariis,  quod  nmi  sunt  liberati,  et  tenen- 
"  tur  solvere  dictis  regibus,  veris  creditoribus.  .  .   .   Secunda 
"  conclusio  sit  ista,  quod  illi  debitores  qui  non  fuerunt  in 
"  mora  solvendi  dictis  creditoribus,  sed  jussi  ab  officialibus 
"  regis  Franciae,  quod  solvant  illis  Gallis,  virtute  largitatis 
"  regis,  et  ipsi  fecerunt,  quidquid  eis  fuit  possibile,  ut  non 
"  solverent,  et  realiter  eis  solverunt  propter  jussum  pcenale, 
"  quod  isti  sunt  liberati.   .   .   .    Tertia  conclusio  sit  ista,  quod 
"  si  debitor  fuit  in  mora,  sed  erat  infra   tempus  purgandi 
"  moram,  et  infra  illud  tempus  sit   exactus  ab  illis  Gallis 
"  jussu  magistratus,  tunc  solvendo  Gallis  perinde  habetur  ac 
^*  si  non  esset  in  mora,  et  sic  erit  liberatus.  .   .   .    Quarta  con- 
*'  clusio  sit  ista,  quod  debitor,  qui  solvit  Gallis  illam  pecu- 
"■  niam  debitam  regibus  de  Arragonia  virtute  jussus  magis- 
"  tratus,  cul  non  potuit  resistere,  et  pecuniam  illam  debitam 
"  post  diem  solutionis  faciendae  erat  solitum  quod  ipsi  debi- 
"  tores  penes   se  retinebant  pro  expensis  occurrentibus  in 
"  administratione  oflBcii   nomine    regio,  si  ipsam   pecuniam 
"  Gallis  solverunt,  sunt  liberati,  etiam  quod  fuerint  in  mora. 
'' .   .   .    Quinta  conclusio  sit  ista,  quod  illi  debitores,  qui  solu- 
"  tionem  probant  per  confessionem  Gallorum  publicam  vel 
"  privatam,   ita,  quod    non   probant   veram    numerationem 
"  pecuniae  eis  factam,  non  sunt  liberati^  sed  debent  solvere 
"  veris    creditoribus,    quantumcunque    ostenderint   dictum 
"jussum.   .  .  .    Sexta  conclusio,  quod  illi  debitores,  qui  se 
"  concordaverunt,  quod  si  non  ostendunt  veram  solutionem 
"  in  totum  vel  in  partem,  non  sunt  liberati.  .   .   .  Exitus  rei 
"  approbavit  istas  conclusiones  "  {b). 

DLXVII.  A.     In  1860  it  was  holden(c)  by  an  English 

(a)  Decisiones  Neapolitange  Antiquae,  et  JVovce,  Dec.  150. 
(6)  Matth.    de   Afflictis,  Decisiones  Neapolitans   AntiqncE  et  Novse, 
Dec.  150,  Pfeiffer,  pp.  196, 197  :  Corrected  by  Venetian  edition  of  1596. 
{c)   Wadeer  v.  The  East  India  Company.     7  Jurist,  N.S,  350  (1860). 
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Court  of  Justice,  that  if  a  foreign  Power  takes  prisoner  an 
enemy,  and  thereby  obtains  possession  of  documents  esta- 
blishing his  right  to  a  debt  due  from  another  to  him  in  his 
private  capacity,  the  prisoner  is  entitled  to  relief ;  and  the  cir- 
cumstance that  the  foreign  Power  is  also  the  debtor  will  not 
alter  the  right,  but  if  such  documents  are  the  property  of 
the  prisoner  in  his  sovereign  character,  and  are  taken 
possession  of  by  the  conqueror  in  the  exercise  of  his 
sovereign  and  political  rights,  a  Court  cannot  interfere. 


POSTLIMINIUM — IIESSE-CASSEL    CASE.  841 


CHAPTER   VI. 

THE  CASE  OF  THE  DEBTS  AND  DOMAINS  OF  HESSE-CASSEL 
CONFISCATED  OR  ALIENATED  BY  NAPOLEON  THE 
FIRST. 

DLXVIlI.  The  instance  of  the  payments  made  to  the 
first  Napoleon  by  the  debtors  of  the  Prince  of  Hesse-Cassel 
furnished  the  last  occasion,  upon  which  these  principles  of 
International  Law  respecting  the  extinction  of  public  debts 
by  payment  of  them  to  a  conqueror  were  invoked  for  prac- 
tical application.  The  case  of  the  purchasers  of  the  (1) 
Debts,  and  of  the  (2)  Domains  of  Hesse-Cassel  during  the 
interval  between  1807  and  1813  has,  from  the  importance  of 
the  principles  involved  in  its  discussion,  taken  its  place  among 
the  cmises  celebres  of  Public  and  International  Law  {n\ 


{a)  The  reader  should  consult  Pfeiffer^s  two  works  : — 

1.  In  wiefern  sind  Regierungshmidlungen  eines  Zwischenherrschers  fur 
den  rechtmdssigen  Regenten  nach  dessen  Ruckkelir  verbindlich  ?  (1819). 

2.  Das  Recht  der  Kriegserohertmg  in  Beziehung  auf  Staatscapitalienj 
(Cassel,  1823) — both  for  the  arguments  and  the  accumulation  of 
valuable  authorities  upon  the  general  question  ;  but  upon  the  appli- 
cation to  the  particular  case  of  Hesse-Cassel,  the  reader  must 
remember  that  the  author  wrote  at  Cassel,  and  was  ' '  KurfUrstlich 
hessischer  Oberappelationsrath."  He  wrote  naturally  under  a  strong, 
though,  very  likely,  unconscious,  bias  for  the  Prince  of  Hesse-Cassel. 

See  too  Zachariah,  Ueber  die  Verpjiichtung  zur  Aufrechthaltung  der 
Regierung  des  Konigreichs  Westphalen.     Heidelberg,  1817. 

For  a  list  of  other  writers,  see  note  *,  p.  484,  vol.  iv.  of  Rotteck  and 
Welcker's  Staats-Lexikon,  tit.  Domainenkdufer.  The  authors  of  this 
Lexicon  remark  that  no  German  or  Dutch  writer  or  jurist  out  of  the 
territory  of  Hesse-Cassel  impugned  the  validity  of  the  transfers  and 
alienations  made  during  the  period  of  the  government  of  the  Bona- 
partes,  i.e.  Napoleon  and  Jerome. 

0^  THE  "* 
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DLXIX.  First,  as  to  the  Debts.  The  war  between 
France  and  Prussia  in  1806  extended  its  consequences  to 
the  Elector  of  Hesse-Cassel  (^>),  though  he  had  professedly 
abstained  from  interfering  in  it. 

In  October,  1806,  the  French  troops  occupied  the  Elec- 
torate and  drove  out  the  Elector,  upon  the  plea  that  his 
armed  neutrality  endangered  the  security  of  the  French 
army. 

Hesse-Cassel  remained  under  the  military  government  of 
France  until  the  end  of  the  year  1807,  when  the  greater 
portion  of  it,  Hanau  and  Catzenelnbogen  alone  excepted, 
was  incorporated  into  the  newly-formed  kingdom  of  West- 
phalia. This  result  was  a  consequence  of  the  Peace  of 
Tilsit  (c),  by  which  Russia  and  Prussia  recognised  Jerome 
Bonaparte  as  King  of  Westphalia,  and  agreed  that  the  king- 
dom should  be  composed  of  certain  provinces  then  in  the  de 
facto  possession  of  Napoleon,  and  of  others  ceded  by  Prussia 
on  the  left  bank  of  the  Elbe*  Napoleon  retained  for  his  own 
purposes  the  half  of  the  allodial  domains  of  the  Elector,  and 
a  compact  was  entered  into  at  Berlin  (r/),  on  the  22nd  April, 
1808,  between  Napoleon  and  Jerome,  for  the  adjustment  of 
the  spoils  of  Hesse-Cassel,  namely,  with  respect  to  the  ac- 
tive debt  (^activ-  capitalien)  (e)  of  the  Princes  and  Government 
of  those  provinces  out  of  which  the  Westphalian  kingdom 
was  composed. 

The  King  of  Westphalia  renounced  all  claim  to  the  debts 


Schweikarfs  lesser  work,  Napoleon  und  die  Churhessischen 
Capitaischiildner.     Konigsberg,  1833. 

Rotteck  und  Welcker,  Staats-Lexikon,  iv.  "  Domainenkdufer.''^ 

Conversations-Lexikon,  iii.  ''^  Domainen.^^ 

Heffter,  p.  326,  and  note  1. 

(h)  Koch,  Hist,  des  Traites,  t.  iii.  pp.  26,  41,  42.  Ed.  Bruxelles, 
1838,  t.  ii.  pp.  492,  503,  511. 

Pfeiffer,  Das  RecJit  der  Kriegserobemng,  s.  4,  p.  237. 

(c)  De  Marteiis,  Suppl.  an  Bee.  des  Traites,  t.  iv.  pp.  423,  434,  436, 
491. 

(d)  De  Martens,  Snppl.  t.  v.  p.  34. 

(e)  Pfeiffer,  pp.  240,  241. 
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which  were  due  from  persons  who  were  not  the  subjects  of 
his  kingdom,  provided  that  these  debts  were  paid  to  the 
Emperor  of  the  French,  to  whom  these  provinces  belonged 
by  right  of  conquest,  and  were  incorporated  in  his  "  domaine 
extraordinaire.'^^  Napoleon,  on  the  other  hand,  declared  that  he 
yielded  up  all  the  debts  of  those  debtors,  whether  of  princes 
or  noblemen,  who  were  subjects  of  the  King  of  Westphalia, 
or  of  private  persons  domiciled  in  his  dominions,  to  the  King 
of  Westphalia,  for  his  full  and  absolute  possession  and  en- 
joyment. 

DLXX.  The  legal  title  of  the  Emperor  was  set  forth  in 
this  way  :  ''  Que  par  suite  de  la  conquete  de  I'Electorat 
"  de  Hesse,  I'Empereur  a  confisque  au  profit  de  son  domaine 
"  extraordinaire  les  creances  appartenantes,  soit  au  ci-devant 
"  Electeur  de  Hesse,  soit  aux  etats  et  provinces,  dont  il 
"  avait  ete  pris  possession,  et  a  declare,  qu'il  entendoit, 
"qu'aucun  debiteur  ne  put  se  liberer  valablement  qu'au 
"  tresor  dudit  domaine." 

The  form  of  discharge  (bonne  et  valable  quittance^  was  : 
"  Au  moyen  du  payement  stipule  et  par  le  seul  fait  de  sa 
"  realisation,  le  directeur  des  domaines  cede^  transporte,  et 
'*  abandonne  a  N.  N.  tons  les  droits  et  actions  appartenant 
"  a  S.  M.  I.  sur  Pobligation  hypothecaire,  consentie  primi- 
"  tivement  au  profit  de  I'ex-Electeur  de  Hesse,  en  vertu  du 
"  decret  imperial  du  4  Aout,  1807;"  or,  "  Au  moyen  du- 
"  dit  payement  le  directeur  des  domaines  assure  la  garantie 
"  la  plus  formelle  et  la  plus  entiere  a  N.  N.,  contre  toutes 
"  recherches,  demandes,  et  pretentions,  soit  de  la  part  de 
"  Vex-Electeiir  de  Hesse^  soit  de  tout  autre  detenteur  du  titre 
"  original "(/). 

DLXXI.  Towards  the  close  of  the  year  1813,  after 
the  power  of  Napoleon  was  broken  by  the  battle  of  Leipsic, 
the  son  of  the  Elector  of  Hesse,  having  borne  his  part  in  that 
great  contest,   returned  to  his  paternal  dominions,  and  his 


(/)  Pf^iffer,  p.  252. 
SchweiPcart,  p.  8. 
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father  was  confirmed  in  the  possession  of  them  by  a  treaty 
with  the  Allied  Powers  of  2nd  December,  1813  (^),  which 
contained  a  formal  guarantee  of  his  sovereignty  ;  and  this 
Avas  further  confirmed  by  the  Peace  of  Paris,  1814  (h). 

DLXXII.  Hesse-Cassel  was  a  poor  country,  with- 
out foreign  commerce,  without  facility  of  internal  com- 
munication, without  extraordinary  fertility  of  soil;  but  the 
sovereign  was  a  wealthy  potentate.  Absolute  lord  over 
his  subjects,  he  had  enriched  himself,  among  other  means, 
by  selling  their  valour  and  their  sinews  to  aid  the  wars 
of  foreign  nations.  The  gold  of  England  had  at  different 
times  largely  contributed  to  the  overflowing  of  his  coffers. 
In  the  time  of  Napoleon  he  was  one  of  the  richest  of  the 
Grerman  princes.  His  money — for  it  must  be  borne  in 
mind  that  it  was  his  private  -property — was  invested  in  loans 
and  mortffao^es  to  the  inhabitants  of  various  States  of  the 
Continent. 

When  Napoleon  possessed  himself  of  the  territories  of 
Hesse-Cassel,  he  had  comparatively  little  difficulty  in  com- 
pelling the  subjects  of  his  newly-acquired  dominion  to  pay 
their  debts  to  the  prince  into  the  exchequer  of  the  Con- 
queror. This  Napoleon  could  effect />ro/>>r«o  motu.  It  was 
not  so  easy  a  task  to  possess  himself  of  the  debts  due  from 
foreign  subjects  to  the  dethroned  prince.  He  did,  however, 
in  great  measure,  accomplish  this  object  also.  One  case, 
the  celebrity  of  which  made  it  the  theme  of  various  legal 
treaties,  will  serve  to  illustrate  both  the  fact  and  the  law. 

A  certain  Count  von  Hahn,  the  possessor  of  large  landed 
estates,  had  borrowed  money  from  the  Prince  of  Hesse- 
Cassel.  The  Count  was  a  subject  of  Mecklenburg,  and  his 
estates  were  in  that  duchy.  How  was  Napoleon  to  obtain 
possession  of  this  portion  of  the  Prince  of  Hesse-Cassel's 
property,  which  consisted  in  the  mortgages  on  the  Count's 
estate  ? 


{g)  Koch,  iii.  pp.  307,  308. 
(h)  Pfeiffer,  pp.  246,  247. 
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The  mortgage  was  duly  registered  in  the  proper  office  in 
Mecklenburg.  No  one  but  the  creditor  could  cause  that 
mortgage  to  be  crossed  out  or  recorded  as  extinguished  ;  and 
by  no  other  procedure  could  the  debtor  obtain  a  valid  dis- 
charge. 

The  Duke  of  Mecklenburg,  at  the  instance  of  Napoleon, 
issued  an  order  (Circular  Rescript)  (?),  which,  after  reciting 
that  Napoleon,  being  possessed  of  the  sovereignty  of  Hesse- 
Cassel,  was  possessed,  as  an  accessory  to  the  principal,  of 
the  debts  due  to  that  sovereignty,  directed  the  Court  of 
E-egistration  to  record  as  extinguished  those  mortgages  in 
favour  of  Hesse-Cassel,  for  which  a  particular  discharge  or 
receipt  had  been  given  by  Napoleon,  or  by  his  appointee  for 
that  purpose. 

This  Rescript  was  dated  the  15th  June,  1810.  It  appears 
that  it  was  obeyed,  but  that  a  particular  minute  of  the  cir- 
cumstance of  the  extinguishment  of  the  mortgage  was  also 
recorded,  so  as  in  some  measure  to  leave  open  the  question 
of  the  lawfulness  of  the  discharge. 

The  affairs  of  the  Count  became  embarrassed,  and  after 
his  death  creditors  claimed  his  property ;  among  them  was 
the  restored  Prince  of  Hesse-Cassel.  The  actor  communis 
or  official  assignee  (to  use  the  English  phrase)  of  the 
creditors  brought  the  question  into  Court. 

The  Mecklenburg  Court  of  Justice  (k)  at  Giistrotv  first 
entertained  the  question.  The  Prince  denied  both  the 
validity  of  the  discharge,  and  the  legality  of  the  Mecklen- 
burg order  of  1810,  and  asserted  that  Napoleon  possessed 
himself  of  the  money  in  the  character  of  a  robber  and  not 
of  a  conqueror. 

The  international  character  of  Universities  (/)  has  been 
referred  to  in  an  earlier  part  of  this  work.     It  is  owing. 


(i)  Schiveikart,  pp.  4,  10. 

(A;)  Then   called  Hof  and  Landgericht ;  now  Justizkanzlei. — Schicei- 
kart,  p.  10. 

(?)  Vol.  ii.  cccviii. 
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perhaps,  in  some  degree  to  this  character  that  in  Germany 
these  learned  institutions  possess  judicial  powers  in  questions 
which  concern  the  interests  of  two  or  more  German  States. 

This  matter  was  first  remitted  to  the  Prussian  University 
of  Breslau.  The  decision  of  this  tribunal  (29  May,  1824) 
was  in  substance  that  the  Prince  might  recover  that  portion 
of  the  debt  which  had  not  been  actually  paid  in  money  to 
Napoleon,  but  no  more.  It  had  happened  that  in  many 
cases  Napoleon  had  remitted — no  doubt  in  order  to  induce 
payment — a  considerable  portion  of  the  original  debt,  giving, 
however,  a  discharge  from  the  whole. 

Both  parties,  being  dissatisfied  with  this  judgment,  appealed 
to  the  Holstein  University  of  Kiel,  which,  however,  con- 
firmed, with  some  difference  as  to  the  costs,  the  sentence  (24 
March,  1831).  But  from  this  sentence  the  Court  itself  (m) 
sanctioned  an  appeal  "  ad  impartiales  exteros^  "  that  is,  to 
another  German  University  (?z). 

This  learned  body  delivered  at  great  length  the  reasons 
of  their  judgment. 

They  rightly  said  that  the  real  question  was,  whether 
Napoleon  had,  or  had  not,  become  the  true  creditor  of  the 
Hesse-Cassel  funds  (o).  They  drew  a  broad  distinction 
between  the  validity  of  acts  done  by  a  mere  transient  con- 
queror and  acts  done  by  him  after  the  kingdom  had  been 
wholly  subdued,  and  the  subjects  had  either  expressly,  or  by 
necessary  implication,  accepted  him  as  their  ruler. 

In  the  former  case  the  Conqueror's  right  was  confined  to 
the  effects  of  his  private  acts,  to  the  occupalio  bellica,  and 
required  actual  seizure  and  possession  for  its  valid  exercise. 

In  the  latter  case  the  rights  and  title  of  the  Conqueror 
had  been  ratified  by  the  Public  Act  of  the  State.  As 
Napoleon's  right  and  title  was  of  the  latter  kind,  the  fact 


(m)  "  *  J.C?     impartiales    exteros'    von    Amtswegen    verschickt."- 
Schweikart,  p.  12.     Vide  a7ite,  as  to  arbitration,  §  iii. 
(n)  The  name  is  not  given  by  Schiveikart, 
(o)  Schiceikart,  p.  14. 
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that  these  funds  were  the  private  property  of"  the  Prince, 
and  not  the  public  property  of  the  State,  became  of  no  im- 
portance.  There  were  not,  in  this  respect  at  least,  two 
questions  (as  PfeifFer  has  suggested),  one  respecting  the  legal 
validity  of  the  acts  of  Napoleon,  another  respe'cting  those 
of  Jerome,  King  of  Westphalia;  for  Napoleon  had  been 
recognised  and  had  acted  as  Sovereign  of  Hesse-Cassel  before 
he  delivered  that  country  to  his  brother  (/>).  They  rejected 
the  consideration  of  the  justice  or  injustice  of  the  war  which 
Napoleon  had  waged  against  the  Prince,  wisely  holding  that 
the  presumption  of  law,  upon  which  they  were  bound  to  act, 
was  in  favour  of  its  justice  (^q).  Nor  did  it  matter  that  the 
Prince,  instead  of  giving  battle  to  Napoleon,  had  departed, 
and  resigned  his  country  to  the  military  occupation  of  the 
enemy  (?•).  They  pointed  out  that  the  Prince  had,  from  the 
time  of  his  departure  or  abdication,  been  an  active  enemy 
of  the  new  government  established  under  Napoleon  and 
Jerome,  and  that,  by  the  laws  of  all  countries,  the  property 
of  a  person,  c[ui  sub  publico  hoste  egit  against  the  State,  was 
confiscable. 

They  rejected  the  doctrine  that,  because  the  Prince  had 
retained  possession  of  the  instruments  containing  the  written 
acknowledgments  of  the  debtors  (^Schulddocumente\  he  there- 
fore had  constructive  possession  of  the  debts,  the  circum- 
stances being  considered  under  which  the  money  had  been 
borrowed  (5), — adopting  the  principle  of  the  Roman  Law, 
"  Dissolutas  quantitatis  retentum  instrumentum  inefficax 
"  penes  creditorem  remanere  .  .  .  non  est  ambigui  juris  "  (j,). 


(p)  ScJiweikart,  p.  25. 

(q)  Menochius  de  Prsesumt.  1.  vi.  prsesumt.  96,  num.  4  et  17. 

(r)  Schiveikart,  pp.  44,  45. 

(s)  Ih.  55. 

Cod.  de  Solut.  1.  viii.  t.  xliii.  ss.  4,  19. 

Cod.  ad  Exhih.  1.  iii.  t.  xlii,  s.  9. 

Dig.  God.  1.  x.  t.  iv.  s.  18. 

Cod.  Depositi,  1.  iv.  t.  xxxiv.  s.  5,  in  fine. 

(t)  Cod.  de  Condict.  ex  Lege,  1.  iv.  t.  ix.  s.  2. 
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They  considered  how  the  question  was  affected  by  the 
return  of  the  Prince,  and  by  his  reclamation  of  his  former 
property,  and  they  held  that  the  principle  of  the  decision  of 
the  Amphictyons  in  the  case  of  the  Thebans  and  Thessa- 
lians  was  sound  law,  and  that  it  had  been  so  treated  by 
almost  all  jurists,  ancient  and  modern  (u). 

They  considered  the  general  question  whether,  after  peace, 
there  did  or  did  not  take  place  a  restitutio  in  integrum  with 
respect  to  those  who  had  been  dispossessed  by  war  (x).  They 
held  that,  even  according  to  the  letter  of  the  Roman  Law,  the 
restored  owner  must  take  the  property  as  he  found  it,  and 
was  entitled  to  no  compensation  for  the  damage  which  it 
might  have  suffered  in  the  interval ;  that  what  was  actually 
gone  he  could  not  claim  to  have  replaced ;  and  especially 
that  what  the  public  exchequer  (Jiscus)  had  alienated  was 
not  to  be  restored  (y). 

That  as  to  such  alienations  the  principle  of  all  law,  whether 
private,  public,  or  international,  was  expressed  in  the  words 
of  the  Koman  Law, "  Non  debet  quod  rite  et  secundum  leges 
"  ab  initio  actum  est,  ex  alio  eventu  resuscitari "  (z). 

It  was  impossible,  these  judges  observed,  to  consider  the 
return  of  the  Prince  as  a  continuation  of  his  former  govern- 
ment. 

He  had  not  been  constantly  in  arms  against  Napoleon, 
and  at  last  successful,  by  force  of  arms,  in  recovering  his 
domains.  He  had  been  treated  by  the  Peaces  of  Tilsit  and 
Schonbrunn  as  politically  extinct,  and  the  King  of  West- 


(u)  ' '  XJnd  so  urtheilen  fast  alle  altere  und  neuere  Rechtsgelehrte, 
welche  sich  iiber  diesen  Fall  geaussert  haben." — Schweikart,  pp.  58, 
61. 

(x)  Ih.  p.  67. 

(y)  "  Constitutio  autem  divse  memorise  Zeiioiiis  bene  prospexit 
lis  qui  a  fisco  per  venditionem  aut  donationem,  vel  alium  titulum 
accipiunt  aliquid  :  ut  ipsi  quidem  securi  statim  fiant  et  victores 
existant,  si\e  experiantur  sive  conveniantur." — Instit.  1.  ii.  t.  vi, 
s.  14. 

{z)  Cod.  de  Adminid.  Tutor.  1.  v.  t.  xxxvii.  s.  25. 
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phalia  had  been  recognised  by  the  Continental  Powers  as 
Regent  of  Hesse-Cassel  («). 

They  travelled  through  a  variety  of  Treaties  (b)  to  show- 
that  the  conventional  practice  of  States  is  in  accordance  with 
this  view  ;  and  especially,  that  the  non-obstante  clause,  some- 
times found  in  Treaties — e.g.  "  nonobstant  toutes  donations, 
''  concessions,  declarations,  confiscations  "  (c) — applied  to 
immoveable  and  not  moveable  property,  unless  the  latter 
were  specially  designated. 

They  remarked  that  the  Prince's  own  tribunals  of  Hesse- 
Cassel  had  pronounced  (27th  June,  1818)  that  those  sub- 
jects of  the  King  of  Westphalia  who  had  paid  to  him  or  his 
exchequer  their  debts,  and  received  due  discharges,  could 
not  be  legally  called  upon  to  pay  a  second  time  ;  and  they 
thought  the  principle  of  that  decision,  as  well  as  the  autho- 
rities wdiich  they  had  referred  to,  led  them  to  the  judicial 
conclusion  that  all  the  debts,  whether  the  whole  sum  had 
been  paid  or  not,  for  which  discharges  in  full  had  been  given 
by  Napoleon,  were  validly  and  eifectually  paid ;  and  they 
therefore,  so  far,  reversed  the  former  sentences,  leaving,  it 
should  seem,  both  parties  to  pay  their  costs  (<7). 

DLXXIII.  (2.)  The  restored  Prince  of  Hesse-Cassel 
not  only  denied  the  validity  of  the  alienation  of  the  Debts^ 
but,  as  has  been  said  (e),  of  the  Domains  of  his  country. 

The  pretext  for  this  denial  was  mainly  founded  upon  a 
misapplication  of  the  "  lex  de  captiois  et  postliminio  "  in  the 
Roman  Law.     It  was  manifest,  nevertheless,  that  the  ana- 


(a)  They  refer  to  Zachariah,  Ueher  die  Verjpflichtung  zur  Aufrechthal- 
tung  der  Regierung  des  Konigreichs  Westphahn.     Heidelberg,  1817. 
(6)  Schweikart,  pp.  74,  90. 

(c)  Ih.  p.  79  :  "  Nur  an  Immobilien  und  radicArten  Benten,  nicht  an 
beweglichen  Sachen  wenn  dies  nicht  besonders  ausgedriickt  war." 

(d)  The  judgment  was  given  at  Mecklenburg,  and  was  in  the  name 
of  the  Grand  Duke  ;  but  specifies  ' '  nach  eingeholtem  Rathe  auswar- 
tiger  Rechtsgelehrten  fiir  Recht."  See  the  Urtheil  itself,  Schtveikart, 
pp.  103,  104.^ 

(e)  Vide  mite,  p.  841. 

VOL.    III.  3  I 
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logy  (/)  of  this  jurisprudence  failed  in  a  material  point. 
The  law  in  question  applied  to  property  found  in  the  land  of 
the  enemy  or  his  ally,  not  to  property  transferred  to  a  third 
party,  and  certainly  not  to  property  so  transferred  by  the 
deliberate  order  formally  enacted  and  legally  executed  of  a 
de  facto  sovereign,  acknowledged  by  the  subjects  over  whom 
he  ruled,  and  recognised  by  foreign  States  (^). 

The  purchasers  of  these  domains  within  the  territory  of 
Hesse-Cassel  were  in  many  instances  deprived  of  their 
possession,  which  had  been  delivered  to  them  with  every 
formality  of  law.  The  possessor  of  the  Freienhagen  estate, 
for  instance,  was  driven  out  of  it  by  a  troop  of  Hesse-Cassel 
hussars  (A).  The  unfortunate  proprietors  appealed  in  vain 
to  the  Congress  of  Vienna.  But  Prussia,  through  the  mouth 
of  her  Chancellor,  Prince  von  Hardenberg,  declared  in  their 
favour.  It  was  true,  he  said,  that  the  additional  article  of 
the  Peace  of  Paris  (30th  May,  1814)  had  declared  the 
Peace  of  Tilsit  (9th  July,  1807)  null  and  void  ;  "  but  it  was 
^'  self-evident,"  he  said,  "  that  this  article  only  applied  to 
'*  the  mutual  public  relations  of  the  contracting  States,  not 
"  to  private  relations  between  individuals,  which  had  legally 
"  arisen  during  the  continuance  of  the  Peace  of  Tilsit.  It 
"  would  be  a  manifest  injustice  to  declare  on  that  account 
"  contracts,  had  between  individuals  under  the  former  West- 
"  phalian  Government,  invalid,  which  contracts  had  been 
"  sanctioned  by  the  Government  which  the  Peace  of  Tilsit 


(/)  As  to  the  use  of  the  Roman  Law  in  deciding  international 
questions,  vide  ante,  vol.  i,  §  xl. 

Indeed  the  analogy  of  this  law  is  adverse  to  the  position  ;  it  recog- 
nises the  necessity  of  the  case  as  validating  an  act  which  infringed  the 
rights  of  a  third  party  :  e.  g.  it  compelled  the  father  returned  from  cap- 
tivity to  acknowledge  the  marriage  of  his  son  made  medio  tempore 
without  his  consent, — a  great  violation  of  the  much-prized  parental 
right,  "  Non  mirum  "  (says  the  law)  "quia  illim  temporis  conditio 
necessitasque  faciebat  et  puhlica  nuptiarum  utilitas  exigebat." — Dig. 
xHx.  t.  XV.  12,  3,  in  fine. 

(g)   Fide  ante,  vol.  ii,  pt.  v.  c.  iv. 

(h)  Kotteck,  Staats-Lexikon,  pp.  488,  490. 
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^'  had  recognised."  Nevertheless,  the  Congress  of  Vienna 
gave  no  aid  to  those  proprietors.  The  Supreme  Court  of 
Appeal  in  Cassel  was  stopped  by  an  inkihitorium  (i)  from 
taking  cognisance  of  the  matter. 

The  German  Confederation  was  in  vain  appealed  to ;  it 
either  could  not  or  would  not  intervene  between  a  Sovereign 
and  his  subjects  :  though  the  question  appears  to  have  been 
kept  open  before  this  modern  Amphictyonic  assembly  (A)  ;  for 
Rotteck  complains  in  1837  that,  after  a  lapse  of  more  than 
twenty  years,  the  fate  of  many  proprietors  of  Westphalian 
domains  was  yet  undecided  (I), 

DLXXIV.  It  is  a  circumstance  (m)  well  worthy  of  the 
attention  of  the  jurist,  the  statesman,  and  the  historian,  that 
when  the  Allied  Powers  of  Europe  overthrew  the  dynasty 
of  Napoleon,  and  restored  to  the  countries  which  he  had 
subdued  their  legitimate  sovereigns,  there  were  but  two  or 
three  inferior  States,  and  those  in  Germany  (/z),  which 
attempted  to  deprive  proprietors  of  domains  acquired  by 
them  under  the  authority  of  their  de  facto  rulers.  Austria, 
Prussia,  Russia,  the  Bourbon  Sovereigns  in  France  and 
Italy,  Sardinia,  and  the  Pope,  respected  the  law  of  reason, 
of  justice,  and  of  nations,  and  left  undisturbed  titles  so 
acquired. 

The  discreditable  exception  of  these  German  States  arose, 
no  doubt,  in  some  measure  from  the  habit  which  their  rulers 
still  retained  of  considering  the  power  which  they  as  sove- 
reigns possessed,  as  equivalent  to  that  of  a  father  over  his 
children,  and  of  treating  the  whole  country  as  their  patri- 
mony. 

On  the  other  hand,  the  general  acquiescence  of  restored 


(i)  Eotteck,  Staats-Lexikon,  p.  491. 
(k)  Vide  ante,  vol.  i.  pt.  i.  c.  iv. 
(I)  Staats-Lexikon,  iv.  p.  521. 
(m)  Ih.  p.  483. 

(n)  Koch  says   (Traites  de   Paix)  Hanover  and  Hesse  only,  t. 
p.  3G4  (Brussels  ed.  1838). 

3  I  2 
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Sovereigns  in  the  acts  of  the  Conquerors  or  Usurpers  was 
more  remarkable,  because  the  Peace  of  Paris  (Art.  27)  had 
only  protected  French  subjects  in  their  possessions  acquired 
"  a  titre  onereux  "  in  the  departments  of  Belgium,  the  left 
bank  of  the  Rhine,  and  the  Alps  beyond  the  limits  of  Old 
France.  Koch  (o)  actually  defends  this  limitation  of  the 
general  amnesty  on  the  ground  that  the  Allies  would  other- 
wise have  recognised  the  usurpation  of  Napoleon,  and  his 
authority  to  alienate  the  domains  of  countries  which  he  had 
conquered.  Therefore,  he  says,  the  Allies  did  not  legalise 
the  alienations  in  Holland,  in  the  Transrhenish  Provinces, 
in  the  Tuscan  or  Papal  States.  But  Koch's  reasoning  is 
both  inconsistent  and  unsound: — the  former,  because,  if 
good  at  all,  it  was  applicable  to  all  the  territory  acquired  by 
France  since  the  Revolution, — the  latter,  because  it  is  con- 
trary, as  has  been  attempted  to  be  shown  in  the  preceding 
pages,  to  the  true  principles  of  International  Justice. 
Moreover,  he  admits  that  the  restriction  of  the  amnesty  in 
this  particular  was  solely  for  the  purpose  of  protecting  the 
restored  monarch  of  France  against  the  reclamations  and 
solicitations  of  proprietors  who  had  been  despoiled  during 
the  reign  of  Napoleon. 

But,  as  has  been  seen,  the  good  sense,  if  no  higher  motive, 
of  the  restored  Sovereigns  gave  an  almost  universal  applica- 
tion to  the  principle  and  rejected  the  limitation. 

(o)  RoUecJi',  Staats-Lexikon,  p.  3(54. 
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CHAPTER    VII. 

POSTLIMINIUM. — DECISIONS    IN    ENGLISH     COURTS     OP 
JUSTICE. 

DLXXV.  The  question  as  to  the  right  to  confiscate  the 
Public  Debts  of  a  State  has  been  already  discussed,  and, 
generally  speaking,  the  principles  relating  to  this  subject  are 
the  same  as  those  which  relate  to  the  confiscation  of  Private 
Debts  («).  It  has  been  stated,  in  an  earlier  part  of  this 
volume  (h),  that  the  right  of  confiscating  the  private  debts 
of  an  enemy  is  a  corollary  to  the  right  of  confiscating  his 
property.  That,  however  rigorous  and  inexpedient  the 
application  of  this  summum  jus  may  be,  it  is  nevertheless 
competent  to  an  enemy  to  exercise  it.  That  this  position 
is  supported  by  the  reason  of  the  thing,  and  by  the  authority 
of  jurists  and  judges  on  the  Continent  of  Europe  and  in  the 
United  States  of  North  America. 

DLXXVI.  Nevertheless,  in  1817,  the  English  Court  of 
King's  Bench  made  a  decision  (c)  wholly  at  variance  with 
these  authorities.  A  Dane,  who  had  been  for  many  years 
naturalised  by  Act  of  Parliament,  and  resided  in  this 
country,  brought  an  action  in  the  English  Court  against  a 
Danish  subject,  who  had  been  arrested  and  holden  to  bail  in 
this  country.  The  debt  had  been  contracted  in  England,  at 
a  time  when  the  Danish  debtor  was  resident  in  Denmark, 
having  a  house  of  trade  established  there,  and  when  Den- 


(a)   Vide  atde,  p.  146. 

See,  too,  Story's  Conflict  of  Law,  ss.  334,  348,  351. 

(6)  Vide  mite,  pp.  145-7. 

(c)   Woijf'  V.  Oxhohn,  6  Maide  d-  Selwyn's  Reports,  p.  100. 
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mark  and  England  were  at  peace  with  each  other.  Pro- 
ceedmgs  had  been  instituted  in  the  Courts  of  Denmark  for 
the  recovery  of  this  debt :  while  these  were  pending,  in 
1807,  a  war  broke  out  between  England  and  Denmark,  and 
an  ordinance  was  therefore  made  by  the  latter,  dated  16th 
August,  1807,  whereby  all  ships,  goods,  moneys,  and  money's 
worth  were  declared  to  be  sequestrated  and  detained  ;  and 
by  another  ordinance,  dated  9th  September,  1807,  all 
persons  were  commanded,  within  three  days  after  the  pub- 
lication thereof,  to  transmit  an  account  of  the  debts  due  to 
English  subjects,  of  whatsoever  nature  or  quality  they  might 
be,  the  whole  of  which  were  directed  to  be  paid  into  the 
Danish  Treasury ;  and  in  case  of  concealment,  the  person 
so  offending  was  to  be  proceeded  against  by  the  officers  of 
the  Exchequer ;  and  Commissioners  were  appointed  to 
receive  the  sequestrated  debts :  to  them  the  debt  in  this 
case  had  been  paid,  and  it  was  contended,  for  the  defendant, 
that  it  was  a  valid  discharo^e  accordino;  to  International  Law. 
The  plaintiff,  on  the  other  hand,  contended, — (1.)  That  the 
ordinance  was  contrary  to  International  Law.  (2.)  That 
it  did  not  appear  to  have  been  a  compulsory  payment  under 
the  ordinance.  (3,)  That  the  defendant,  being  a  Danish 
subject,  paid  to  himself  in  paying  to  the  Government, 
because  every  subject  of  a  State  is  deemed  to  be  a  party  to 
the  laws  of  his  own  Government. 

The  English  Court,  presided  over  by  Lord  Ellenborough, 
pronounced  in  favour  of  the  plaintiff,  and  against  the  validity 
of  the  defence  which  had  been  set  up.  The  Court  observed, 
indeed,  that  the  ordinance  in  question  had  not  been  followed 
up  by  any  practical  measure  of  compulsion  upon  the  subjects 
of  Denmark ;  that  there  had  been  nothing  in  the  nature  of 
process  against  the  defendant  to  enforce  the  payment  of 
this  particular  debt — nothing  analogous  to  the  seizure  or 
condemnation  of  corporeal  things  taken  in  the  time  of  war ; 
and  that,  though  the  Sequestration  Commissioners  were 
informed  of  the  debt  in  1807,  the  defendant  did  not  pay  the 
debt  till  1812.     Yet  the  Court,  in  fact,  decided  upon  the 


POSTLIMINIUM. — DECISIONS    IN    ENGLISH    COURTS.       855 

broad  ground  that  the  Danish  Ordinance  was  a  violation  of 
the  principles  of  International  Law.  The  principal  grounds 
of  this  decision  appear  to  have  been: — (1.)  The  language 
of  Vattel,  in  which  he  speaks  of  the  security  of  enemy's 
money  in  the  public  funds,  the  reason  of  which,  the  Court 
said,  extended  equally  to  debts  owing  to  an  individual  in  the 
course  of  commerce  ;  it  was  said  that  Vattel,  in  laying  down 
that  a  Sovereign  might,  at  least,  prohibit  his  subjects  from 
paying  debts  pendente  hello^  intimated  a  doubt  as  to  the 
right  of  confiscating  debts  ;  and  that  the  right  was  properly 
limited  to  its  operation  in  personam^  upon  the  subject  of  the 
State,  or  upon  his  property  within  the  reach  and  control  of 
that  State.  (2.)  That  the  language  of  Vattel  with  respect 
to  the  practice  of  Europe  as  to  not  confiscating  debts,  had 
become  so  general  that  the  confiscating  State  must  be  holden 
to  violate  the  public  faith.  (3.)  That,  in  spite  of  what  is 
said  in  Treatises  as  to  the  Law  of  England,  there  Avas  no 
case  in  the  books  in  which  debts  had  been  so  confiscated. 
(4.)  That  even  in  the  time  of  Grotius((^)  doubts  had  been 
entertained  as  to  the  lawfulness  of  confiscating  debts ;  that 
he  expresses  no  opinion  in  favour  of  such  a  course,  but 
rather  inclined  the  other  way.  (5.)  That  the  reasoning  of 
PuiFendorf,  in  the  22nd  section  of  the  sixth  chapter  of 
the  eighth  book  of  his  Treatise  "  De  Jure  Naturali  et 
"  Gentium,"  was  opposed  to  such  a  right. 

(6.)  Lastly  and  chiefly,  the  Court  said  that  it  was  admitted 
that,  notwithstanding  all  the  violent  measures  to  which 
recourse  had  been  had  during  the  extraordinary  warfare  that 
characterised  those  times,  the  Ordinance  of  the  Court  of 
Denmark  stood  single  and  alone,  not  supported  by  any 
precedent,  nor  adopted  as  an  example  in  any  other  State. 
They  therefore  gave  judgment  for  the  plaintiiF. 

DLXXVII.  The  authority  both  of  Bynkershoek  and  of 
the  Dutch  Tribunals  is  directly  opposed  to  this  judgment. 


(rf)  L.  iii.  c.  vii.  s.  4,  c.  viii.  s.  4. 
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"  Qua])roiiter  "  (he  says)  "  si  subditns  Principi,  qui  credita 
"  publicavit,  solvent  quod  hosti  debebat,  liberationem  contin- 
*^  gere  optimojure  responsum  est  "('^)-  His  authority  does  not 
appear  to  have  been  cited  in  the  argument,  and  to  have  been 
but  slightly  referred  to  in  the  judgment.  And  it  seems  to  the 
writer  of  these  pages  that  the  opinion  of  Grotius  does  coun- 
tenance the  doctrine.  The  passage,  "  Incorporalia  jura,  quje 
"  universitatis  fuerant,  fient  victoris  quatenus  velint,"  cannot 
be  otherwise  interpreted. 

The  famous  passage  in  Quintilian  (f)  relating  to  the  re- 
mission of  the  Thessalian  debt  is,  as  has  been  shown,  re- 
ferred to  by  Grotius,  Puffendorf,  and  Vaftel ;  and  it  was 
also  discussed  in  Wolff  v.  Oxholm  (g).  The  question,  it 
will  be  remembered,  was,  did  the  remission  of  the  debt 
fall  within  the  jus  victoris  ?  Quintilian  suggests  that  it 
did  not^  "  quia  id  demiim  sit  ejus  quod  ipse  teneat ;  jus, 
"  quod  sit  incorporate,  apprehendi  manu  non  posse — non 
"  in  tnhulis  esse  jus."  These  and  other  arguments  Gro- 
tius condemns  (h),  while  mentioning  the  transaction  as  ex- 
emplifying his  position,  ih^tJ7ira  incorporalia  do  belong  to 
the  victor ;  and  yet  the  judge  in  Wolff  v.  Oxholm  says  that 
because  he  does  not  go  on,  as  Vattel  did,  to  express  a  con- 
clusion that  private  debts  may  be  confiscated,  "  there  is 
"nothing  in  the  works  of  that  very  learned  author  (Grotius) 
"  which  can  give  a  countenance  to  such  a  right "  (i).  Surely 
this  is  an  inaccurate  and  erroneous  statement.  HefFter, 
whose  opinion  is  on  the  whole  in  favour  of  the  continuing 
liability  of  the  debtor,  and  who  therefore  adopts  the  argu- 
ment of  Quintilian,  admits  that  he  has  to  contend  against 
tlie  opinion  of  a  phalanx  of  International  Jurists  (Ji). 


(e)  Consil.    Hall.  t.   i.  consil.  297,  cited  by  Bynkershoek,  Q.  J.  P. 
b.  i.  c.  vii. 

(/)  Inst.  Orat  v.  10. 

(g)  6  Mcmle  &  Selwyn's  Rep.  p.  92. 

{h)  L.  iii.  c.  V.  s.  77. 

(i)  0  Maule  d-  Selwyit's  Rep.  p.  103. 

(k)  "  Die  meisten  Publicisten  liabeii  sicli  in  langer  Roihefolge  fiii* 
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In  this  decision  of  the  English  Court,  the  authority  of 
Vattel  (/)  appears  to  have  been  greatly  overestimated  and 
not  a  little  overstrained  ;  the  inferences  from  the  lans^uao-e  of 
Grotius  and  PufFendorf  appear  to  be  ingenious  rather  than 
sound  :  while  to  the  high  authority  of  Story  and  the  Ameri- 
can Tribunals,  no  allusion  was  or  could  then  have  been 
made  by  counsel  or  judge. 

The  question  for  the  International  Jurists  who  review 
this  judgment  is  really  this,  whether  the  practice  of  nations 
was  so  rooted  and  confirmed  in  opposition  to  the  strict  right 
as  to  have  superseded  it — whether,  to  repeat  a  former  pas- 
sage in  this  work,  this  was  one  of  those  cases  in  which  a 
usage,  which  had  its  origin  in  the  precarious  concession 
of  Comity,  had  become  transferred,  through  uninterrupted 
exercise  and  the  lapse  of  time,  into  the  certain  domain  of 
Right  (m). 

It  must  be  remembered  that  this  was  a  decision  agjainst  a 
foreigner  for  obeying  the  law  of  his  own  country,  and  that 
this  law  was  w^arranted  by  the  authority  of  most  eminent 
jurists  and  judges.  There  were,  no  doubt,  traces  of  mala 
fides  in  this  case,  which  had  their  effect  upon  the  minds  of 
the  English  judges  ;  but,  as  far  as  the  general  principle  is 
concerned,  the  decisions  of  the  American,  Dutch,  and  Ger- 
man Courts  (none  of  which,  strange  to  say,  w^ere  quoted), 
appear  much  sounder ;  and  perhaps,  if  the  occasion  should 
present  itself,  the  decision  of  Lord  Ellenborough  might  be 
reversed  in  England.  It  was  the  decision  of  a  single  Court, 
not  much  accustomed  to  deal  with  questions  of  International 
Law.  Moreover,  the  argument  was  not,  as  in  the  case  of 
Potts  V.  Bell  (n),  before  Lord  Kenyon,  or  in  the  more  recent 
slave  case  of  the  Felicidade,  argued  with  the  assistance  of 


ein  solches  Verfiigungsrecht  aiisgesprochcn,"  ii.  s.  w. — Heffter,  §  134 
Calvo,  §  914,  &c. 

(I)  L.  iii.  c.  viii.  s.  4, 

{m)  Vol.  i.  §  xvi. 

(h)  8  Dumford  d-  East's  Bep.  p.  548. 
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civilians  (o),  and  some  of  the  principal  International  au- 
thorities were  not  referred  to. 

DLXXVIII.  Where  a  Treaty  has  awarded  compensation 
for  confiscated  property,  there  have  been  various  decisions  in 
England  upon  cases  alleged  to  fall  under  this  category:  they 
have  been  principally  decided  by  the  Privy  Council,  on 
appeal  from  Commissioners  appointed  to  inquire  into  the 
claims.  Among  the  principal  cases  the  following  relate  to 
Individuals.  It  has  been  decided  by  the  Privy  Council  that  a 
person  who  possesses  the  characters  both  of  a  French  subject 
under  the  municipal  Law  of  France,  and  of  a  British  subject 
under  the  Statute  13  Geo.  III.  c,  26  (now  repealed),  as  the 
grandson  of  a  natural-born  British  subject,  although  both  he 
himself  and  his  father  were  born  in  a  foreign  country,  is  not 
entitled  to  claim  compensation  for  a  loss  he  has  sustained  from 
a  confiscation  of  his  property  by  the  French  Government 
under  a  Treaty  between  Great  Britain  and  France,  giving 
compensation  for  such  a  loss  to  British  subjects  (/?).  That 
an  Englishman  who  has  taken  out  letters  of  naturalisation 
in  France  is  not  entitled  to  compensation  as  a  British 
subject  under  such  a  Treaty  (g).  That  the  foreign  wife 
of  a  British  subject  is  not  entitled  to  compensation  for  the 
loss  of  her  separate  property,  under  a  Treaty  providing 
such  a  compensation  for  British  subjects,  unless  she  has 
herself  acquired  a  domicile  in  Great  Britain  at  the  time  of 
her  loss  (r).  That  a  foreigner  domiciled  in  Great  Britain  is, 
under  such  a  Treaty,  entitled  to  claim  compensation  for  his 
losses  (s). 

The  same  judicial  body  has  decided,  with  respect  to 
Corporations,  that  a  corporation    of  British  subjects   in  a 


(o)  Vide  ante,  vol.  i.  §  cccix. 

Deniso'n/s  Crown  Cases  reserved,  vol.  i.  p.  154. 

(p)  Drumnfiond's  Case,  2  Knapp's  Privy  Council  Rep.  p.  295. 

{q)  Fanning^s  Case,  ib.  p.  301. 

(r)  Countess  de  Comvay^s  Case,  2  Knappih  Privy  Council  Rep.  p.  364, 

(s)  Ibid. 
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foreign  country,  existing  for  objects  in  opposition  to  British 
law,  and  under  the  control  of  a  foreign  government,  is  not 
entitled  to  claim  any  compensation  from  the  government  of 
the  country  in  which  they  existed  for  the  confiscation  of 
their  property  under  a  Treaty  giving  the  right  to  British 
subjects  (t).  It  has  been  also  decided  that  the  individual 
members  of  such  a  corporation  are  also  equally  incapacitated 
from  making  any  claim,  as  British  subjects,  from  the  loss  of 
their  income  arising  from  the  funds  of  such  a  corporation  (u). 
That  a  corporation  of  Irishmen,  existing  in  a  foreign  country, 
and  under  the  control  of  a  foreign  government,  must  be 
considered  as  a  foreign  corporation,  and  is  not  therefore 
entitled  to  claim  compensation  for  the  loss  of  its  property, 
under  a  Treaty  giving  the  right  of  doing  so  to  British 
subjects  (x).  That  it  makes  no  diflPerence  whether  the  pur- 
poses for  which  such  a  corporation  existed  were  or  were  not 
contrary  to  the  law  of  Ireland  (?/). 

And  generally  the  English  Privy  Council  has  decided, 
that  a  country  re-conquered  from  an  enemy  reverts  to  the 
same  state  that  it  was  in  before  its  conquest.  The  British 
inhabitants  of  a  part  of  the  French  dominions  which  was 
conquered  by  the  Dutch,  and  afterwards  re-conquered  by 
the  French,  ought  therefore,  the  Privy  Council  decided,  to 
have  had,  after  the  re-conquest  of  that  part,  the  same 
protection  that  they  were  entitled  to  under  a  Treaty  of 
Commerce  of  1786  ;  and  this  Tribunal  awarded  them  com- 
pensation in  respect  of  losses  after  the  re-conquest,  incurred 
by  sequestration  of  their  property  in  contravention  of  that 
Treaty  by  the  French  Government  (z). 


(t)  Daniel  v.  Commissioners  for  Claims  on  France,  2  Knapp^s  Privy 
Council  Rep.  p.  23. 

(u)  Ibid. 

(x)  Long  v.  Commissioners  for  Claims  on  France,  2  Knapp's  Privy 
Cowicil  Rep.  p.  51. 

(y)  Ihid. 

(z)  Cumbers  Case,  2  Knapp's  Privy  Council  Rep,  p.  3G9. 
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CHAPTEK  VIIL 

DOCTRINE  OF  POSTLIMINIUM  AS  TO  PRIVATE  RIGHTS 
AND  PROPERTY  WHICH  HAVE  BEEN  DURING  THE  WAR 
UNDER  THE  DOMINION  OF  THE  ENEMY,  AND  NOT 
CONFISCATED    BY    THE    STATE. 

DLXXIX.  We  have  now  inquired  into  the  effect  of 
Peace  upon  the  Public  Property  and  Contracts  of  States ; 
(II.)  it  remains  to  consider  the  effect  of  Peace,  so  far  as  the 
State  is  concerned,  upon  the  Private  Kights,  Property,  and 
Contracts  («)  of  the  subjects  of  the  contracting  parties  who 
have  been  Belligerents,  and  also  partially  and  incidentally 
upon  the  subjects  of  Neutrals.  The  general  principles  which 
it  is  important  to  lay  down  are  these  : — First,  that  a  distinc- 
tion is  to  be  observed  between  the  question  of  the  competency 
of  the  State  to  sacrifice  for  public  domestic  purposes  the 
property  of  the  Individual,  together  with  the  right  of  com- 
pensation thereby  accruing  to  him,  and  the  question  with 
respect  to  the  competency  of  the  State  to  surrender  property 
of  Individuals  to  Foreign  States.  The  former  question  is 
one  of  Public  if  not  of  Municipal  Law,  the  latter  is  one  of 
International  Jurisprudence ;  or,  as  it  is  clearly  stated  by 
Grotius  (Z»), "  exiernis,  qui  cum  rege  contrahunt,  sufficit 
"  factum  regis,  non  tantiim  ob  praesumtionem  quam  secum 
"  adfert  dignitas  personae,  veriim  etiam  ob  Gentium  Jus, 
"  quod  bona  subditorum  obligari  ex  facto  regis  patitur."  It 
is  only  necessary,  in  applying  the  principle  contained  in  this 
passage,  to  bear  in  mind  that  Grotius  must  be  considered  to 

(a)   Vide  ante,  p.  115.  (6)  L,  iii.  c.  xx.  s.  10. 
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use  the  expression  Rex  as  synonymous  with  the  constitu- 
tional government,  whatever  it  may  be,  of  the  State. 

Secondly.  The  losses  of  Private  Persons,  like  the  losses  of 
the  State,  inflicted  by  the  war,  cannot,  unless  in  the  event 
of  a  special  convention  to  that  effect,  be  recovered  after  the 
peace  (c). 

Thirdly.  Obligations  under  which  either  the  State  or 
Private  Persons,  members  of  it,  lie  to  Private  Persons 
members  of  another  State,  due  before  the  war,  are,  generally 
speaking,  not  cancelled  by  the  war,  but  sleep  during  its 
continuance  and  awaken  at  its  close  (^d). 

DLXXX.  We  have  considered  the  doctrine  of  postli- 
minium  as  growing  out  of  tJie  silence  of  the  Treaty  which 
concludes  the  Peace  in  its  application  to  States  and  Public 
Property.  We  have  now  to  consider  the  same  doctrine  in  its 
application  to  Private  Persons,  Rights,  and  Property. 

This  consideration  will  relate  to  the 

1.  Personal  Status. 

2.  Immoveable  Property  {immohilia), 

3.  Moveable  Property  {jnohilia^, 

4.  Obligations,  such  as  Contracts,  Debts  (jura  incor- 
poralia  ;  Forderungsreclite^. 

To  all  these  subdivisions  of  the  subject  the  general  prin- 
ciples mentioned  at  the  beginning  of  this  chapter  are  of  course 
applicable :  and  it  may  be  added  that  it  is  a  proposition 
equally  affecting  both  kinds  of  property,  that  the  property 
of  one  enemy  found  within  the  territory  of  another  at  the 
time  of  the  declaration  or  breaking  out  of  war,  and  which 
has  not  been  confiscated  pending  the  war  (^),  may  be  claimed 
by  its  owner  at  the  end  of  the  war(^). 

DLXXXI.  (1.)  With  respect  to  Personal  Status  {g\ 
the  doctrines  of  the  Roman  Law  form  a  very  small  part  of 

(c)  Grot.  1.  iii.  c.  xx.  s,  15. 

{d)  lb.  s.  16. 

(e)   Vide  ante,  pp.  128,  129,  130,  134. 

(/)  The  Adventure,  1  Curtis' s  (Amer.)  Bep.  p.  103. 

(g)  Heffter,  s.  189. 
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International  Law.  By  the  latter  the  right  of  Postliminium 
and  the  recovery  of  Personal  Status  is  not  taken  away  from 
an  individual  unless  by  the  municipal  law  of  his  own  country, 
or  by  the  express  stipulation  of  the  Treaty. 

The  Roman  Law  might  furnish  some  analogies  for  deter- 
mining, when  the  captivity  of  a  prisoner  of  war  was  at  an 
end,  whether,  if  his  freedom  had  been  obtained  by  breach  of 
his  parole  of  honour,  or  whether,  when  he  had  escaped  into 
a  neutral  territory,  he  ought  or  ought  not  to  be  delivered 
back  to  the  enemy.  But  these  are  cases  not  relating  to  the 
subject  now  under  consideration.  And  with  respect  to 
those  Private  Kights  which  are  restored  by  Postliminium,  it 
may  be  said,  generally,  that  under  this  category  are  included 
all  Rights  appertaining  to  Person,  to  Property,  or  to  Obli- 
gation. International  Law  rejects  all  distinctions  of  the 
Roman  Law  upon  this  point. 

There  are,  indeed,  two  ways  by  which  this  Postliminium 
of  Rights,  so  to  speak,  may  take  effect. 

a.  When  the  prisoner  returns  during  war  and  re-enters 
upon  the  Rights  taken  from  him  during  the  period  of  his 
captivity.  This  is  a  subject  which  has  been  already  dis- 
cussed in  the  earlier  pages  of  this  volume. 

/S.  When  the  original  owner  claims,  after  the  restoration 
of  peace,  Rights  forcibly  taken  from  him  by  the  enemy 
during  war.  It  is  with  this  predicament  that  we  are  nov^r 
concerned  (h), 

DLXXXII.  As  to  the  Personal  Status,  it  unquestionably 
returns  with  all  its  incidents,  unless,  indeed,  it  should  have 
been  affected  by  traitorous  dealings  with  the  enemy  during 
the  war.  But  this,  and  also  the  question  as  to  any  claim  to 
a  return  of  the  profits  of  any  office  from  which  a  person  may 
have  been  ejected  during  the  war,  are  matters  of  public  and 
constitutional,  not,  strictly  speaking,  of  International  Law. 
But  it  may  be  observed  that,  as  to  the  relation  of  marriage, 
of  which  the  earlier  Roman  Law  appears  to  have  required  a 

(/?,)  Dig.  xix.  tit.  i. 
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reintegration  there  is  no  doubt  that  it  remains  unaffected  by 
the  captivity  of  either  party  to  the  contract  (i). 

DLXXXIII.  (2.)  With  respect  to  Immoveable  Private 
Property,  it  has  been  already  observed  that  the  laws  which 
relate  to  the  effect  of  peace  upon  Public  and  Private 
Property  are  in  principle  the  same  (^),  and  that  the  rule  of 
International  Law  is  that  the  Immoveable  Property  returns, 
on  Peace  being  made,  to  its  original  owner,  unless  there  has 
been  an  express  stipulation  to  the  contrary  (/). 

The  conqueror  dethrones  the  sovereign  and  assumes  the 
dominion  of  the  conquered  territory ;  but  as  a  general  rule 
he  does  no  more.  It  has  been  well  laid  down  by  the  Tribunals 
of  the  North  American  United  States  that  the  modern  usaore 

o 

of  nations,  that  large  and  important  part  of  International 
Law,  would  be  violated — the  sense  of  justice  and  of  right, 
which  is  felt  and  acknowledged  by  the  civilised  world,  would 
be  outraged,  if  Private  Property  were  generally  confiscated 
and  Private  Rights  annulled.  The  people,  indeed,  change 
their  allegiance,  their  relation  to  their  ancient  sovereign  is 
dissolved  ;  but  their  relations  to  each  other  and  their  Rights 
of  Property  remain  undisturbed.  And  it  may  be  observed 
that  this  doctrine  applies  even  more  strongly  to  an  amicable 
cession  of  territory.  The  cession  of  a  territory  by  its  owner 
from  one  State  to  another,  while  it  conveys,  in  intent  at  least, 
both  the  lands  and  the  people  who  inhabit  them,  must  be  by 

(i)  See  the  provisions  in  the  Roman  Law,  0.  ].  xii.  t.  xxxv. 
(xxxvi.)  s.  1.      "  De  Re  Militari."  Nov.  xxii.  c.  vii. 

(k)  Vide  ante,  p.  148. 

(0  Heffter,  §  190. 

"Integer  autem  popuhis,  si  vel  propriis  viribus,  vel  sociorum  armis 
jiigum  hostile  excusserit,  sine  dubio  libertatem  et  statu m  antiquum 
recuperat.  Quod  si  autem  aliqua  pars  bonorum,  quae  antea  ad  ipsum 
pertinuerant,  adhiic  sub  potestate  hostis  remaneat,  ad  illam  recupe- 
randam  praetensionem  retinet,  quamdiii  bellum  pace  nondum  fuit 
compositum." — S.  Pujj'endorjii  de  Jure  Nat.  et  Gent.  1.  viii.  c.  vi. 
s.  26. 

See  Memorandv/m  of  Sardiiua  as  to  the  sequestration  by  Austria  of 
the  property  of  Lombardo-Venetians  who  had  become  Sardinian 
subjects. — Annualre  des  Deux  Mondes  (1852-3),  p.  915. 
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moral  necessity  understood  to  pass  the  sovereignty  only, 
and  not  to  interfere  with  the  Private  Property  of  indivi- 
duals (///). 

DLXXXIV.  It  may  be  observed,  with  respect  to  both 
kinds  of  property,  that,  according  to  the  authority  of  Vattel, 
those  things,  of  which  the  restitution  is,  without  further 
explanation,  simply  stipulated  in  the  Treaty  of  Peace,  are 
to  be  restored  in  the  same  state  in  which  they  were  when 
taken ;  for  the  word  "  restitution  "  naturally  implies  that 
everything  should  be  replaced  in  its  former  condition.  Thus 
the  restitution  of  the  thing  is  to  be  accompanied  with  that 
of  all  the  Rights  which  were  annexed  to  it  when  taken. 
But  this  rule  must  not  be  extended  to  comprise  those  changes 
which  may  have  been  the  natural  consequences  and  effects 
of  the  war  itself,  and  of  its  operations.  A  town  is  to  be 
restored  in  the  condition  it  was  in  when  taken,  as  far  as  it 
still  remains  in  that  condition,  at  the  conclusion  of  the  peace. 
But  if  the  town  has  been  razed  or  dismantled  during:  the 
w^ar,  that  damage  was  done  by  the  right  of  arms,  and  is 
buried  in  oblivion  by  the  Act  of  Amnesty.  We  are  under 
no  obligation  to  repair  the  ravages  that  have  been  committed 
in  a  country  which  we  restore  at  the  peace ;  we  restore  it  in 
its  existing  state.  But,  as  it  would  be  a  flagrant  perfidy  to 
ravage  that  country  after  the  conclusion  of  the  peace,  the 
case  is  the  same  with  respect  to  a  town  whose  fortifications 
have  escaped  the  devastation  of  war :  to  dismantle  it  previous 
to  the  restoration  would  be  a  violation  of  good  faith  and 
honour.  If  the  captor  has  repaired  the  breaches,  and  put 
the  place  in  the  same  state  it  was  in  before  the  siege,  he  is 
bound  to  restore  it  in  that  state.  If  he  has  added  any  new 
works,  he  may  indeed  demolish  these :  but  if  he  has  razed 
the  ancient  fortifications,  and  constructed  others  on  a  new 
plan,  it  will  be  necessary  to  come  to  a  particular  agreement 
respecting  this  improvement,  or  accurately  to  define  in  what 


(m)  C.  J.  Marshall,  in  United  States  v.  Perchcman,  ^  Peters'  {Amer.) 
BeiJ.  pp.  86,  87. 
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condition  the  place  shall  be  restored.  Indeed,  Vattel  adds, 
this  last  precaution  should  in  every  case  be  adopted,  in 
order  to  obviate  all  dispute  and  difficulty  (n). 

DLXXXV.  It  is  a  maxim,  however,  of  universal  justice 
(though  Pando  complains  of  its  frequent  violation  in  Spain 
during  the  recent  civil  wars  of  that  country),  that,  if  the 
thing  restored  have  been  improved  by  the  temporary  owner, 
the  value  of  the  improvement  should  be  defrayed  to  him 
before  he  delivers  it  back  to  the  original  owner  (o). 

DLXXXVI.  (3.)  With  respect  to  Moveable  Property. 

It  is  a  well-established  rule  of  International  Law  that,  if 
a  Treaty  of  Peace  contains  no  especial  provision  relative  to 
Moveable  Property  captured  during  the  War,  such  pro- 
perty remains  in  the  condition  in  which  it  exists  at  the  time 
of  the  conclusion  of  the  Treaty,  and  the  title  of  the  de  facto 
possessor(/?)is  thereby  tacitly  and  byimplicationconfirmed(5'). 


(n)  Vattel^  1.  iv.  c.  iii.  s.  31. 

(o)  Pando  (tit.  tercei'o,  seccion  cuarta),  De  las  hostilidades  contra  las 
cosas  del  eneniigo  en  la  guerra  terrestre :  ' '  Antiguamente  no  se  hacia 
distincion  entre  las  propiedades  de  los  siibditos  y  las  de  los  soberanos  : 
a  todos  se  les  miraba  como  d,  enemigos  y  se  les  trataba  con  la  misma 
dureza.  La  politica  moderna,  bajo  el  influjo  de  nociones  mas  sanas  y 
mas  and,logas  ^  los  progresos  de  la  razon  humana,  ha  modificado  esa 
rigorosa  e  injusta  jurisprudencia  ;  y  en  general  se  respetan  las  propie- 
dades particulares.  ,  .  ,  Cualquiera  que  en  el  dia  de  otra  manera 
obrara,  seria  reputado  con  razon  como  violador  del  derecho  de  gentes, 
porque  haria  el  mal  sin  utilidad  para  el  objeto  de  la  guerra." — Pando, 
p.  392. 

"  Generalmente  fue  violado,  lo  decimos  con  amargura,  varias  veces 
en  nuestra  Espaiia,  el  principio  que  prescribe  si  el  adquirente  ha  hecho 
mejoras  reales  en  la  cosa  que  a  restituir  se  la  obliga,  puede  exigir  que 
se  le  indemnice.  '  Petitor  ex  aliena  jactura  lucrum  facere  non  debet.'  " 
—lb.  p.  412. 

(p)  Thus,  in  the  case  of  the  Peregrimis  who  could  not  acquire  pro- 
perty by  mancipatio  or  by  in  jure  cessio,  the  Praetor  recognised  a  de 
facto  possession  as  a  principle  of  the  jus  gentium,  and  indeed  of  the 
jus  inter  gentes;  for  Puchta  remarks,  Instit.  i.  p.  360,  ^'Denn  so 
geschieht  die  Erwerhung  im  Krieg  die  unter  alien  Volhern  gilt." 

Heffter  says  :  ' '  Vermoge  eines  allgemeinen  internationalen  Her- 
kommens." — §  190. 

(q)  1  Ke7ifs  Comm.  p.  117  (HI). 
VOL.  III.  3  K 
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The  intervention  of  hostilities  puts  the  property  of  an 
enemy  in  such  a  situation  that  confiscation  may  ensue  ;  but 
unless  some  step  is  taken  for  that  purpose,  unless  there  is 
some  legal  declaration  of  the  forfeiture,  the  right  of  the  owner 
revives  on  the  return  of  Peace.  This,  Lord  Stowell  observes, 
is  an  acknowledged  principle  of  the  Common  Law  of  Eng- 
land, which  it  has  borrowed  from  the  stores  of  International 
Jurisprudence  (r). 

At  the  same  time  due  vigilance  must  be  used  by  the 
claimant  in  such  cases.  No  Court  of  International  Law  will 
allow  itself  to  be  the  depository  of  slumbering  rights  and 
antiquated  claims  after  a  lapse  of  time  when  it  may  be  im- 
possible to  ascend  to  the  whole  justice  of  the  case.  The 
maxim  "  vigilantibus  non  dormientibus  suhveniunt  leges  "  is 
a  principle  of  limitation  inherent  in  every  sound  system  of 
jurisprudence  (5). 

DLXXXVIL  It  is  a  very  general  modern  International 
usage  to  consider  that  the  moveables  on  land  {t)  of  indi- 
viduals who  have  taken  no  part  in  the  war  are  exempted 
from  hostilities  and  from  consequent  capture  or  confiscation. 
This  is  a  matter,  however,  rather  of  Comity  than  of  strict 
Right. 

DLXXXVIII.  It  remains  to  say  a  word  upon  {ii)  the 
question  of  Obligations  existing  before  the  war,  and  more 
especially  upon  such  as  relate  to  covenants  and  debts.  So 
far  as  this  subject  relates  to  transactions  between  States  and 
the  individuals  of  other  States,  it  has  been  already  con- 
sidered. 


See,  too,  Mahly,  vol.  i.  p.  143,  some  good  remarks  on  the  true  title 
of  conquest. 

Gfiinther,  ii.  pp.  20,  113  {Erwerhung  im  Kriege). 

(r)  Nuestra  Senora  de  los  Dolores,  1  Edwards^  Adm.  Eej).  p.  60. 

(s)  The  Rebecca,  5  0.  Rohiimon^s  Adm.  Rep.  p.  105. 

The  Mentor,  1  ih.  180,  note. 

{t)  ' '  Con  excepcion  de  los  buques  de  comercio  y  de  su  carga  que  son  de 
f  uera  presa,  los  buques  de  guerra  y  armadores,"  Pando  remarks,  p.  407. 

{u)  1  Curtis'  {Amer.)  Digest,  pp.  484,  485,  British  DMs. 


POSTLIMINIUM. — DEBTS    BEFORE    WAR.  867 

DLXXXIX,  The  sound  rule  of  International  Law  ia 
that  war  suspends  but  does  not  annul  obligations  contracted 
between  individuals  of  different  countries  before  its  exis- 
tence, or,  as  it  has  been  happily  expressed  :  "Jus  exigendi 
''  nobis  quassitum  fuit  ante  bellum,  hoc  jus  non  desinit  nos- 
"  trum  esse  existente  bello,  utpote  quo  non  jus  tollitur  sed 
'\juris  executio  "  (x), 

DXC.  The  principle  of  this  rule  covers  the  case  of 
penal  damages  due  to  a  private  person  :  but  if  the  war 
should  happen  to  have  been  waged  on  account  of  an  in- 
jury done  to  a  private  person,  then  the  payment  of  his  da- 
mages should  be  expressed ;  for  it  requires  but  a  slight  con- 
jecture to  found  the  remission  of  a  penalty.  "  Poenss," 
Grotius  says,  (j/)  "  semper  aliquid  odii  habeant ;  levis  ver- 
"  borum  coijjectura  sufficit  ut  hoc  quoque  donalum  intelH- 
"  gatur." 

The  learned  ISamuel  Coccems  expresses  his  opinion  upon 
this  curious  and  not  uninteresting  point,  as  follows  : — 

"  Quoad  debita  j)cenalia  certum  est,  salvam  esse  actionem 
"  non  obstante  pace,  si  privatis  poena  debetur ;  nam  htc 
*'  quoque  valet  ratio,  quod  debita  ilia  non  sint  belli  jure 
"  quaesita,  sed  bello  tantum  exigi  vetita.  Adeoque  si  civis 
*'  hostium  ante  coeptum  bellum  in  nostro  territorio  adulte- 
"  riuni  commisit,  vel  homicidium  perpetravit,  finito  bello  ideo 
^'  conveniri  et  puniri  potest.  Si  ipsa  civltas  poenam  debet, 
"  uti  si  hostis,  cum  quo  pax  inita  est,  extra  praesentis  belli 
"  causam,  olim  cives  nostros  violavit,  eos  occidit,  vel  res 
"  eorum  rapuit,  necdum  satisfecit,  quferitur  an  adhuc  satis- 
"  factio  peti  possit  ?  Merito  id  affirmamus.  Tot  enim  sunt 
*'  actiones,  quot  debita,  et  qui  ex  una  causa  bellum  gerit  ac 
*'  de  ea  transigit,  ideo  reliquis  debendi  causis  non  renunciat ; 
"  haec  enim  belli  causa  neque  fuit  disceptata,  adeoque  nee 
"pace  sopita  videri  potest;  adeoque  salvum  jus,  salvaque 


(x)  *Si.  Cocceii  Grotius  Illuatr.  1.  vii.  c.  vii.  t.  v.  pp.  502,  503. 
(y)  L.  iii.  c.  xx. 

i  K  2 
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*'  actio  manet  exigendi  poenam  ab  ipsa  civitate,  si  ilia  reos  vel 
"dedere  vel  punire  nolit. 

"  Nequeobstat,  quod  liac  ratione  pax  non  satis  pax  videa- 
^' tur,  si  veteres  ad  bellum  causas  relinquat.  Resp.  1.,  haec 
"  ratio  aeque  ad  causas  civiles  pertinet,  nam  si  hostis  antiqua 
"  debita  solvere  recusat,  itidem  pax  veteres  ad  bellum  causas 
"  relinqueret.  Resp.  2.,  pax  satis  pax  manet,  quoad  causam, 
"  qu^e  in  lite  fuit,  et  jam  sopita  est :  et  si  pax  relinquit 
"  veteres  ad  bellum  causas,  id  ex  injuria  alterius  civitatis 
"  oritur,  quae,  dum  jus  milii  non  tribuit,  causam  dat 
"bello"(z). 

The  general  rule  as  to  the  revival  of  Obligations  at  the 
close  of  the  War  and  the  restoration  of  Peace,  is  thus  laid 
down  by  Grotius :  "Non  tamen  et  quae  privatis  deberi 
'*  coeperunt  belli  tempore  condonata  censeri  debent,  nam 
"haec  non  belli  jure  quaesita  sunt,  sed  bello  tantum  exigi 
"  vetita.  Itaque  sublato  impedimento  vim  suam  reti- 
*^nent"(«). 

DXCI.  It  often  happens  that  the  consideration  of  the 
effect  of  conquest  upon  Private  Rights  gives  rise  to  a  ques- 
tion of  the  largest  magnitude  and  gravest  importance  (5), 
namely,  the  effect  of  this  event  upon  the  allegiance  of  the 
inhabitants  of  the  conquered  country.  This  is  a  question 
which  requires  to  be  examined  with  reference  to  two  pre- 
dicaments; viz.:  — 

1.  The  effect  of  a  foreign  conquest  upon  the  allegiance  of 
the  conquered. 

2.  The  effect  of  conquest  (c)  by  one  of  the  parties  in  a 


{z)  Cocceii  Grotius  Illustratus,  v.  1.  vii.  c.  vii.  p.  503. 

(a)  Grotius  DeJure  Belli  et  Pads  (Whewell),  1.  iii.  c.  xx.  §  16. 

(6)  l7iglis  V.  The  Trustees  of  the  Sailors'  Snug  Harbour^  3  Peters^ 
{Amer.)  Rep.  p.  100.  Judge  Story's  Remarks,  pp.  155,  165,  over- 
rule, to  a  certain  extent,  M''Ilvai7ie  v.  Coxe,  4  Cranch's  (Amer.)  Rep. 
p.  209. 

(c)  Johnson  and  Graham's  Lessee  v.  M^Kintosh,  5  Curtis' s  {Amer.) 
Rep.  p.  503  ;  Judgment  of  C.  J.  Marshall.  The  important  questions  of 
title  derived  from  Grant,  Discovery,  and  Conquest  are  much  dis- 
cussed in  this  case.     But  1  do  not  assent  to  the  doctrine  as  to  the 
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civil  war  upon  the  allegiance  of  the  adherents  of  the  defeated 
party. 

DXCII.  As  to  the  effect  of  a  foreign  conquest  upon  the 
allegiance  of  the  conquered,  the  following  observations  in  a 
judgment  delivered  by  Mr.  Justice  Story  are  well  worthy 
of  observation  ; — 

"  The  second  objection,"  says  that  learned  Judge,  "  is, 
"  that  the  Court  directed  the  jury  that  Castine  was,  under 
"  the  circumstances,  a  foreign  port.  By  '  foreign  port,'  as 
"  the  terms  are  here  used,  may  be  understood  a  port  within 
"  the  dominions  of  a  foreign  sovereign,  and  without  the 
"  dominions  of  the  United  States.  The  port  of  Castine  is 
"  the  port  of  entry  for  the  district  of  Penobscot,  and  is 
"  within  the  acknowledged  territory  of  the  United  States. 
"  But,  at  the  time  referred  to  in  the  Bill  of  Exceptions,  it 
"  had  been  captured,  and  was  in  the  open  and  exclusive 
'*  possession  of  the  enemy.  By  the  conquest  and  occupa- 
"  tion  of  Castine,  that  territory  passed  under  the  allegiance 
"  and  sovereignty  of  the  enemy  {d).  The  sovereignty  of  the 
"  United  States  over  the  territory  was,  of  course,  suspended, 
"  and  the  laws  of  the  United  States  could  no  longer  be  right- 
''  fully  enforced,  or  be  obligatory  upon  the  inhabitants,  who 
"  remained  and  submitted  to  the  conquerors.  Castine, 
"  therefore,  could  not,  strictly  speaking,  be  deemed  a  port  of 
''  the  United  States  ;  for  its  sovereignty  no  longer  extended 
"  over  the  place.  Nor,  on  the  other  hand,  could  it,  strictly 
''  speaking,  be  deemed  a  port  within  the  dominions  of  Great 
*'  Britain,  for  it  had  not  permanently  passed  under  her 
"  sovereignty.  The  right  which  existed  was  the  mere  right 
"  of  superior  force  ;  the  allegiance  was  temporary,  and  the 
"  possession  not  that  firm  possession  which  gives  to  the  con- 
"^queror  plenum  dominium  et  utile,  the  complete  and  perfect 


European  grounds  of  the  invalidity  of  the  Indian  titles  ;  indeed  the 
Chief  Justice  (p.  589)  does  not  assent  to  them. 

{d)  See  The  Foltina,  1  Dodson^s  Adm.  Rep.  p.  451.     It  is  to  be  ob- 
served that  this  was  a  Q3i.^e  primee  impressionis. 
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"  ownership  of  property.  It  could  only  be  by  a  renuncla- 
"  tion  in  a  Treaty  of  Peace,  or  by  possession  so  long  and 
*^  permanent  as  should  afford  conclusive  proof  that  the  terri- 
*^  tory  was  altogether  abandoned  by  its  sovereign,  or  had 
"  been  irretrievably  subdued,  that  it  could  be  considered  as 
"  incorporated  into  the  dominions  of  the  British  sovereign. 
"  Until  such  incorporation  by  a  recapture  or  repossession, 
"  the  territory  would  be  entitled  to  the  full  benefit  of  the 
"  law  of  Postliminy.  If  then,  by  the  term  '  foreign  port,' 
"  were  intended  a  port  ahsohitely  within  the  dominions  of  a 
"  foreign  sovereign,  and  incorporated  into  his  realm,  it  might 
"  be  very  doubtful  if  the  direction  of  the  Court  could  be 
"  sustained.  But  it  seems  to  me,  that  taking  the  whole 
*'  direction  together,  in  reference  to  the  first  and  third  counts, 
"  it  meant  no  more  than  that  Castine,  being  in  the  possession 
"  of  the  enemy  by  right  of  conquest,  it  was  no  longer  to  be 
"  considered  as  a  port  of  the  United  States  with  reference  to 
"  the  non-importation  Acts,  but  that,  so  far  as  respected  the 
"  obligatory  force  of  the  laws  of  the  United  States,  it  was 
"  to  be  considered  a  *  foreign  port,'  or  port  extra  ligeantiam 
"  reipuhlicce.  And  in  this  view  the  direction  may  well,  in 
**  point  of  law,  be  supported. 

"  This  leads  me  to  the  third  objection,  viz.,  that  the 
''  bringing  of  the  goods  from  Halifax  to  Castine  was  suffi- 
"  cient,  to  all  purposes,  to  entitle  the  United  States  to  a 
"  verdict  on  the  first  and  third  counts,  whereas  the  Court 
"  directed  the  jury  to  the  contrary.  Without  stopping  to 
"  examine  whether  the  singlefact  of  bringing  the  goods  from 
"  Halifax  to  Castine  was  of  itself,  ^  to  all  the  purposes  of 
"  '  this  libel,'  sufficient  to  entitle  the  United  States  to  a 
''  verdict  on  these  counts,  as  the  opinion  guardedly  expresses 
"  it,  let  us  attend  to  the  substance  of  the  objection.  It  rests 
"  altogether  upon  the  assumption  that  Castine  was  to  be 
"  deemed  a  port  of  the  United  States,  in  which  the  laws  had 
"  their  full  operation,  notwithstanding  it  was,  at  the  time  of 
"  the  supposed  importation,  in  the  actual  possession  of  Great 
"  Britain.     This  position,  however,  is  utterly  inadmissible 
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"upon  every  principle  of  the  Law  of  Nations.  By  the  con- 
**  quest  and  occupation,  the  laws  of  the  United  States  were 
"necessarily  suspended  in  Castine  ;  and  by  their  surrender 
"  the  inhabitants  became  subject  to  such  laws,  and  such  laws 
"  only,  as  the  Conquerors  chose  to  impose.  No  other  laws 
"  could,  in  the  nature  of  things,  be  obligatory  upon  them, 
"  for  where  there  is  no  protection  or  sovereignty,  there  can 
"  be  no  claim  to  obedience.  This  objection,  therefore,  must 
"  be  also  overruled  "  (e). 

DXCIEI.  (2.)  We  have  next  to  consider  the  effect  of 
a  conquest  by  one  of  the  parties  in  a  Civil  War  upon  the 
allegiance  of  the  adherents  of  the  defeated  party. 

The  case  supposed  is  always  one  of  nicety  and  difficulty. 

It  would  rather  seem,  as  a  matter  of  speculation,  that, 
when  an  old  government  is  so  far  overthrown  that  another 
government  entirely  claims,  and  at  least  partially  exercises, 
the  jurisdiction  which  formerly  belonged  to  it,  the  indi- 
vidual is  left  to  attach  himself  to,  and  to  become,  by  adop- 
tion at  least,  the  subject  of  either  government  The  analogy 
under  which  it  is  most  just  to  range  such  cases  has  been 
thought  to  be  that  which  has  just  been  discussed,  viz. 
the  rule  which  applies  to  cases  of  foreign  conquest,  where 
those  only  are  bound  to  obedience  and  allegiance  who  remain 
under  the  protection  of  the  Conqueror  (/). 

In  the  cases  arising  out  of  the  Revolution  by  which  the 
North  American  Colonies  of  Great  Britain  became  an  Inde- 
pendent State,  it  was  considered  to  be  an  established  maxim 
of  Public  and  International  Law  that  there  was  vested  in  an 
Individual  a  right  of  electing  to  remain  under  the  old  or  of 
contracting  a  new^  allegiance.  The  choice  must  be  made 
within  a  reasonable  period  of  time  {g). 


(e)  The  United  States  v.  Hayivard,  2  Gallison^s  (Amer.)  Rep.  pp. 
500-2. 

See,  too,  The  United  States  v.  Percheman,  7  Peters^  {Amer.)  Bep. 
p.  86. 

(/)  Inglis  V.  The  Trustees  of  the  Sailors'  Snug  Harbour,  3  Peters' 
(Amer.)  Rep.  p.  157. 

{g)  Ih.  p.  100.     Jackson  v.  White,  20  Johnson's  {Amer.)  Rep.  p.  313. 
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At  the  close  of  the  recent  War  between  France  and 
Prussia,  the  inhabitants  of  the  conquered  provinces  of 
Alsace  and  Lorraine  were  obliged  to  make  their  choice  of 
nationality  within  a  given  time  (A). 

DXCIV.  In  the  case  of  a  Civil  War,  English  Law  fur- 
nishes a  good  criterion  as  to  whether  the  country  is  to  be  con- 
sidered as  at  Peace  or  at  War, — for  it  does  not  contemplate 
a  state  of  transition  from  the  one  to  the  other, — the  criterion 
is  that,  ^'  wherever  the  King's  Courts  are  open,  it  is  time  of 
^'  Peace  in  judgment  of  law  "  (i). 

DXC  V.  The  jurisprudence  (k)  of  the  United  States  of 
North  America  upon  this  subject  is  remarkable.  The  re- 
cords of  their  Supreme  Court  may  be  said,  with  few  excep- 
tions, to  furnish  almost  the  only  example  of  the  disputes  of 
States  submitted  to  formal  trial  and  decision  before  judges 
in  the  same  manner  as  the  affairs  of  Private  Individuals. 
This  peculiarity  is  owing  to  the  particular  relations  in 
which  the  executive  of  the  Union  stands  to  the  different 
States  which  compose  that  Union,  and  the  now  established 
right  of  the  Supreme  Court  to  decide  public  disputes 
arising  between  State  and  State,  and  also  those  disputes  in 
which  the  great  corporation  of  the  United  States  has  an 
interest. 

It  has  been  truly  said  that  "  a  suit  in  a  Court  of  Justice 


(h)  See  also  Memorandum  of  the  Sardinian  Government  as  to  the 
Sequestration  of  Property  of  Lombardo-Venetian  Emigrants  having 
become  Sardinian  SubjecAs,  1852. — "Ann.  des  Deux  Mondes,"  1852-3, 
pp.  914-18. 

(i)  Lord  Hale,  Pleas  of  the  Crown,  pt.  i.  c.  xxvi.  p.  344. 

Coke''s  Commentary  upon  Littleton,  p.  249.  b. 

Elphinstone  v.  Bedreethund,  1  Kna/pp's  Privy  Council  Reports,  pp. 
345,  346. 

Argument  of  counsel  confirmed  by  the  judgment,  pp.  360,  361. 

(A;)  The  edition  of  Reports  of  Decisions  i7i  the  Supreme  Court  of 
the  United  States,  by  B.  R.  Curtis,  one  of  the  Associate  Justices  of  the 
Court,  is  a  most  valuable  contribution  to  Public  and  International 
Jurisprudence. 
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"  between  such  parties,  and  upon  such  a  question,  is  without 
"  example  in  the  jurisprudence  of  other  countries  "  (Z). 

These  decisions  will  often  be  found  valuable  reposi- 
tories of  learning  and  argument  upon  questions  of  Inter- 
national Jurisprudence.  They  are  of  course  not  binding  as 
precedents  upon  foreign  States  ;  and  the  stream  of  public 
justice  upon  these  great  topics  may  sometimes  be  coloured  by 
the  necessities  of  the  peculiar  position,  actual  and  historical, 
in  which  the  North  American  United  States  stand,  in  their 
relation  both  to  their  own  territorial  acquisitions  and  to  those 
of  other  States  inhabiting  the  same  continent  with  them- 
selves. For  instance,  it  has  become  a  cardinal  maxim  of 
their  public  jurisprudence  that  the  system  under  which  the 
United  States  were  settled  has  been  that  of  converting  the 

o 

discovery  of  the  country  into  conquest ;  and  the  property  of 
the  great  mass  of  the  community  originates  in  this  principle, 
which  cannot  be  rejected  by  Courts  of  Justice  (m). 

With  the  doctrine  of  merging  the  rights  of  discovery  (n) 
into  those  of  conquest  and  the  denial  of  rights  of  property  to 
the  native  inhabitants,  it  is  certainly  not  the  intention  of  the 
writer  of  these  pages  to  express  any  concurrence.  Though 
it  appears  to  him  perfectly  clear  that  the  rights  of  sovereignty 
of  the  United  States  over  their  territorial  acquisitions  are 
now  placed  upon  the  solid  and  secure  basis  of  prescriptive  (o) 
possession.  It  is  manifest,  however,  that  if  the  doctrines  of 
Public  Law  laid  down  in  these  decisions  of  the  Supreme 
Court  are  adopted  by  foreign  States,  they  are  certainly 
binding  upon  the  United  States  themselves,  according  to 
one  of  the  principles  of  International  Law  laid  down  at  the 
threshold  of  this  work  (/?). 


{I)  The  State  of  Florida,  Complainant,  v.   The  State  of  Georgia,  21 
Curtis's  (Amer.)  Rep.  p.  625  (a.d.  1853). 

(m)  Johnson  v.  M^Kintosh,  5  Curtis^  (Amer.)  Rep.  pp.  513,  514. 
(n)  Vide  ant^,  vol.  i.  pt.  iii.  ch.  xii. 
(o)   Vide  ante,  vol.  i.  pt,  iii.  ch.  xii. 
{p)  Vide  ante,  vol.  i.  §  Ivii. 
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DXCVI.  This  Supreme  Court  has  arrived  at  the  follow- 
ing among  other  conclusions,  which  cannot  fail  to  be  in- 
teresting to  the  student  of  International  Law. 

That  by  the  conquest  and  military  occupation  of  a  portion 
of  the  territory  of  the  United  States  by  a  public  enemy, 
tluit  portion  is  to  be  deemed  a  foreign  country,  so  far  as 
respects  their  revenue  laws. 

That  goods  imported  into  it  are  not  imported  into  the 
United  States ;  and  are  subject  to  such  duties  only  as  the 
Conqueror  may  impose. 

That  the  subsequent  evacuation  of  the  conquered  terri- 
tory by  the  enemy,  and  resumption  of  authority  by  the 
United  States,  cannot  change  the  character  of  past  transac- 
tions. That  the  jus  postlimi?in  does  not  apply  to  such  a  case  ; 
and  that  goods  previously  imported  do  not  become  liable  to 
pay  duties  to  the  United  States,  by  the  resumption  of  their 
sovereignty  over  the  conquered  territory  (q). 

That  the  Courts  of  a  conquering  power  cannot  deny  the 
title  acquired  by  conquest  (r). 

That  the  people  of  a  conquered  territory  change  their 
allegiance,  but  that  their  relations  to  each  other  and  their 
rights  of  property  remain  undisturbed. 

That  it  is  very  unusual,  even  in  cases  of  conquest,  for 
the  Conqueror  to  do  more  than  to  displace  the  Sovereign 
and  assume  dominion  over  the  country.  The  modern 
usage  of  nations,  which  has  become  law,  would  be  violated, 
that  sense  of  justice  and  of  right  which  is  acknowledged 
and  felt  by  the  whole  civilised  world  would  be  outraged,  if 
private  property  should  be  generally  confiscated  and  private 
rights  annulled. 

That  this  being  the  modern  rule,  even  in  cases  of  conquest, 
is  yet  more  applicable  to  the  case  of  an  amicable  cession  of 
territory  (s). 


(q)  United  States  v.  Rice,  4  Curtis^  (Amer.)  Rep.  p.  391. 

(r)  Johnso7i  v.  M^Kintosh,  5  Curtis^  {Amer.)  Rep.  p.  503. 

(s)  United  States  v.  Percheman,  7  Peters'  (Amer.)  Rep.  pp.  86,  87. 
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These  United  States  by  their  Inferior  Courts  have  decided 
that  when  a  conquered  territory  is  repossessed  by  its  former 
Sovereign,  private  individuals  acquire  a  right  to  all  property 
that  belonged  to  them  before  it  was  taken  by  the  Conqueror  (^). 


(t)  Wade  V.  Barneivell,  2  Bay's  (Amer.)  Rep.  p.  299. 
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CHAPTER   IX. 

WHEN    PEACE    IS    BROKEN.  —  CONCLUDING    REMARKS. 

DXCVII.  It  is  a  frequent  question,  says  one  of  the 
learned  commentators  on  Grotius  (a),  by  what  acts  Peace 
shall  be  considered  to  be  broken.  It  is  obvious  that  this 
question  is  closely  connected  with  that  which  occupied  many 
pages  of  the  earlier  part  of  this  volume,  viz.,  what  are  in 
any  case  the  causes  which  justify  the  original  declaration 
of  war  (b)  ?  Independently  of  these  considerations,  the 
question  of  the  breaking  of  the  particular  Peace  gives  rise 
to  the  following  observations  : — 

The  particular  Peace  is  broken  when  what  is  contrary 
to  it  is  done  by  either  of  the  contracting  parties,  whether  by 
omitting  to  fulfil  the  stipulations  which  it  contains,  or  by 
doing  some  act  which  contravenes  those  stipulations. 

It  is  hardly  necessary  to  state  that  it  matters  not  whether 
the  ally  or  the  principal  contracting  party  be  the  sufferer  by 
this  omission  or  contravention  (c). 

The  particular  Peace  may  be  broken  by  a  palpable  evasion 
of  its  stipulations,  or  by  a  manifest  violation  of  its  general 
s})irit.  The  proof,  however,  of  both  these  latter  offences  may 
be  very  difficult,  and  they  are  but  too  capable  of  being  alleged 
as  pretexts  for  an  unjust  war.  The  violation  of  the  express 
article  of  a  Treaty,  however,  is  a  breaking  of  the  Peace, 
which  can  admit  of  no  doubt ;  and  it  is  important  to  observe 


(a)  /S.  Cocceii  Grotius  Itlustr.  v.  diii.  L  vii.  c.  vii.  pp.  971-4. 
(6)  Vide  ante,  p.  54,  &c. 

(c)   Vattel,  1.  iv.  c.  iv.   §§  38-54,  generally  as    to  the   manner  in 
which  Peace  may  be  broken. 
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that  the  breaking  of  one  article  is  the  dissolution  of  the 
whole  Treaty  (^d).  It  is  not  competent  to  a  State,  any  more 
than  to  an  Individual,  to  reject  or  neglect  one  provision  of  a 
contract,  and  to  claim  the  benefit  of  the  others.  It  may 
indeed  happen  that  an  express  stipulation  to  the  effect  that, 
though  one  of  the  articles  be  violated,  the  others  shall  remain 
in  force,  may  be  a  part  of  the  Treaty ;  but  in  the  absence  of 
any  such  express  stipulation,  the  law  is  clear  that  the  whole 
Treaty  is  at  an  end.  Nor  can  it  be  allowed  as  a  matter  of 
right  to  draw  distinction  between  articles  of  greater  and 
less  importance,  though  it  may  be  a  matter  of  wisdom  or 
prudence,  according  to  the  circumstances,  to  make  such  a 
distinction  ;  or  it  may  be  that  a  specific  penalty  is  attached 
to  the  violation  of  an  article  of  inferior  consequence.  It  is 
manifest  also  that  a  studied  and  intentional  delay  in  the  ful- 
filment of  the  articles  of  a  Treaty  is  equivalent  to  an  express 
rejection  of  them,  and  is,  indeed,  an  artifice  which  aggravates 
the  offence  of  breaking  faith.  Invincible  necessity,  as  we 
have  already  seen  (t^),  insurmountable  obstacles,  must  be  duly 
considered  in  the  execution  of  this,  as  of  every  other  con- 
tract. 

Lastly,  it  is  good  faith  which  above  all  things  Interna- 
tional Law  requires,  and  where  that  is  apparent  or  demon- 
strable, the  Peace  of  the  world  ought  never  to  be  broken,  in 
the  matter  of  the  construction  of  a  Treaty,  upon  any  inferior 
consideration. 


(c?)  Vattel  (ubi  suprd,)  implicitly  follows  Grotius,  1.  iii,  c.  xix.  s.  14, 
on  this  matter. 

^^Wi  §  §  1022, 1023,  erroneously  draws  a  distinction  between  articles 
connexi  and  diversi. 

(e)  Vide  anie,  pp.  71,  72, 
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CONCLUSION. 

The  writer  of  these  pages  has  now  arrived  at  the  con- 
clusion of  the  Commentaries  upon  Public  International  Law 
{jus  inter  gentes).  Another  volume  will  contain  the  Com- 
mentaries upon  Private  International  Law(jM5  gentium). 

Those  readers  who  will  take  the  trouble  of  comparing  the 
scheme  of  the  work,  as  sketched  out  in  the  early  chapters  of 
the  First  Volume,  with  the  distribution  of  the  subject  in  that 
and  the  following  volumes,  will  see  that  the  original  plan  has 
been  faithfully  adhered  to,  and  the  outline,  howsoever,  filled 
up. 

Whatever  defects  with  respect  both  to  knowledge  and  to 
execution  the  work  may  have — and  that  it  has  many  the 
author  is  painfully  conscious — it  will  be  recollected  that 
this  is  the  first  English  work  published  in  England  in  which 
an  attempt  has  been  made  to  bring  the  whole  subject  of  the 
Kights  and  Duties  of  States  within  some  approach  to  the 
order  and  arrangement  of  a  regular  system.  The  diflSculties 
of  such  a  task  inherent  in  the  nature  of  the  subject  can  only 
be  fairly  appreciated  by  those  who  have  endeavoured  to  fulfil 
it.  It  has  been  the  object  of  the  writer  of  these  pages  to 
strengthen  or  add  to  the  previously  existing  proof  that 
States,  as  well  as  the  Individuals  of  which  they  are  the 
aggregate,  have  in  their  collective  capacity  a  sphere  of  duty 
assigned  to  them  by  God.  He  has  endeavoured  to  forward 
the  great  argument  that  there  are  International  Rights,  and 
therefore  International  Laws,  convinced  that  every  work, 
however  humble,  which  lends  to  i)rocure  the  recognition  of 
tht3se  laws, — to  show,  by  history,  by  reason,  by  authority, 
that  the  interest  and  the  duty  of  States  are  eventually  one, 
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—  that  the  substitution  of  might  for  right  brings  misery,  not 
only  on  the  oppressed  but  on  the  oppressor — deserves  an  in- 
dulgent reception  from  the  world  to  which  it  is  addressed, 

"  Reconnaissons  done  que  Finjustice  est  un  mauvais  fon- 
*'  dement,  sur  lequel  le  monde  politique  ne  saurait  batir  que 
"  pour  sa  ruine  "  (a). 

At  least  he  has  the  consolation  of  thinking  that  he  has 
been  a  fellow-worker  with  Grotius,  and  that  he  has  endea- 
voured, however  feebly,  to  accomplish  the  wash  which  Leib- 
nitz expressed,  when  he  said,  "  Kecte  a  virls  doctis  inter 
"  desiderata  relatum  est  jus  Naturae  et  Gentium,  traditum 
"  secundum  disciplinam  Christianorum  "  (b). 

God  has  so  interwoven  the  interests  of  individual  men,  that 
each,  by  acting  his  allotted  part,  serves  himself  and  benefits  his 
kind  (c).  The  same  Divine  Author,  who  willed  the  State,  as 
He  willed  the  Individual,  has  so  interwoven  the  interests  of 
States  that  each  by  the  due  performance  of  its  duty  pro- 
motes the  welfare  of  all.  ''  Neque  enim  "  (says  St.  Augus- 
tine) "aliunde  beata Civitas,  aliunde  homo:  cumaliud  Ci vitas 
"  non  sit,  quam  concors  hominum  multitudo  "  (d).  It  was  the 
voice  of  inspiration,  though  it  found  expression  in  the  pen 
of  the  heathen,  which  pronounced  that  the  just  State 
differed  in  nothing  from  the  just  Man  (e)  ;  it  was  the  voice 

(a)  "Memoire  raisonne,"  by  Talleyrand,  on  the  Treatment  of 
Saxony,  1814.     See  Appendix  IX. 

(b)  The  whole  passage  will  be  found  in  Leibnitz,  xxxii.,  De 
Notionibus  Juris  et  Justitice  (p.  120,  ed.  Erdman,  Berolini,  1840)  : 
"  Nam  ut  reipublicse,  ita  multb  magis  universi  interest  ne  quis  re  sua 
male  utatur.  Itaque  hinc  supremum  illud  juris  prseceptum  vim 
accepifc  quod  honeste  (id  est  pie)  mvere  jubet.  Atque  hoc  sensu  recte  a 
viris  doctis  inter  desiderata  relatum  est  jus  naturaj  et  gentium, 
traditum  secundum  disciplinam  Christianorum,  id  est  (ex  Christi 
documentis)  ra  auMvepa,  sublimia  divina  sapientum." 

(c)  Light  of  Nature  (by  Abrahayn  Tucker,  under  the  name  of  Edward 
Search).  See  Mackintosh's  account  of  this  very  original  writer  in  his 
Diss.  Ethical  Philosophtj,  p.  268  (ed.  Whewell),  vol.  v.  p.  190. 

(d)  St.  Augudin.  de  Civ.  Dei,  lib.  i.  c.  xv.  2. 

(e)  Kat  dUaios  cipa  dvrjp  dcKaias  TToXecos,  kot  avro  to  Trjs  8cKaioavur]s  elSos 
ovBev  hioi(T€L,  aXX  opoios  ea-rm. — Plato  de  Republicd,  1.  iv.  (443.)  ed. 
Stallbaum,  vol.  iii.  p.  300. 
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and  the  language  of  inspiration  which  has  told  us  that 
"  the  work  of  righteousness  shall  be  peace ;  and  the 
"  effect    of    righteousness,    quietness    and    assurance     for 

ever"(/). 

(/)  Isaiah,  xxxii.  17. 
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STATE    PAPERS. 

Letter  of  Lord  Grenville  dismissing  French  Ambassador,  Molis. 
ChsLUveUn^  dated  Whitehall,  December  Sl-sf,  1792. — F7-o?)i  State 
Papers  relating  to  the  War  against  France,  London,  1794, 
p.  227. 

"  I  HAVE  received,  Sir,  from  you  a  note,  in  which,  styling  yourself 
"  Minister  Plenipotentiary  of  France,  you  communicate  to  me,  as  the 
"  King's  Secretary  of  State,  the  instructions  which  you  state  to 
"  have  yourself  received  from  the  Executive  Council  of  the  French 
"  Republic.  You  are  not  ignorant,  that  since  the  unhappy  events  of 
"  the  10th  of  August,  the  King  has  thought  proper  to  suspend  all 
"  official  communication  with  France.  You  are  yourself  no  otherwise 
*'  accredited  to  the  King,  than  in  the  name  of  His  Most  Christian 
"  Majesty.  The  proposition  of  receiving  a  minister  accredited  by 
"  any  other  authority  or  power  in  France  would  be  a  new  question; 
"  which,  whenever  it  should  occur,  the  King  would  have  the  right 
"  to  decide,  according  to  the  interests  of  his  subjects,  his  own  dignity, 
'*  and  the  regard  which  he  owes  to  his  allies,  and  to  the  general 
*'  system  of  Europe.  I  am  therefore  to  inform  you,  Sir,  in  express 
"  and  formal  terms,  that  I  acknowledge  you  in  no  other  public  cha- 
"  racter  than  that  of  Minister  from  His  Most  Christian  Majesty,  and 
"  that,  consequently,  you  cannot  be  admitted  to  treat  with  the  King's 
*'  Ministers  in  the  quality  and  under  the  form  stated  in  your  note. 

"  But  observing  that  you  have  entered  into  explanations  of  some 
"  of  the  circumstances  which  have  given  to  England  strong  grounds 
"  of  uneasiness  and  jealousy,  and  that  you  speak  of  these  explanations 
''  as  being  of  a  nature  to  bring  our  two  countries  nearer,  I  have  been 
"  unwilling  to  convey  to  you  the  notification  stated  above,  without 
"  at  the  same  time  explaining  myself  clearly  and  distinctly  on  the 
"  subject  of  what  you  have  communicated  to  me,  though  under  a 
"  form  which  is  neither  regular  nor  official. 

**  Your  explanations  are  confined  to  three  points. 

"  The  first  is  that  of  the  decree  of  the  National  Convention,  of  the 
"  I9th  of  November,  in  the  expressions  of  which  all  England  saw 
"  the  formal  declaration  of  a  design  to  extend  universally  the  new 
''  principles  of  government  adopted  in  France,  and  to  encourage 
"  disorder  and  revolt  in  all  countries,  even  in  those  which  are  neutral. 
"  If  this  interpretation,  which  you  represent  as  injurious  to  the  Con- 
'^  vention,  could  admit  of  any  doubt,  it  is  but  too  well  justified  by 

3  L  2 
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"  the  conduct  of  the  Convention  itself;  and  the  application  of  these 
"  principles  to  the  King's  dominions  has  been  shown  unequivocally, 
"  by  the  public  reception  given  to  the  promoters  o£  sedition  in  this 
"  country,  and  by  the  speeches  made  to  them  precisely  at  the  time 
"  of  this  decree,  and  since  on  several  different  occasions. 

"  Yet,  notwithstanding  all  these  proofs,  supported  by  other  cir- 
"  cumstances,  which  are  but  too  notorious,  it  would  have  been  with 
''  pleasure  that  we  should  have  seen  here  such  explanations  and  such 
"  a  conduct  as  would  have  satisfied  the  dignity  and  honour  of  England, 
"  with  respect  to  what  has  already  passed ;  and  would  have  offered 
"  a  sufficient  security  in  future  for  the  maintenance  of  that  respect 
"  towards  the  rights,  the  government,  and  the  tranquillity  of  neutral 
"  powers,  which  they  have  on  every  account  the  right  to  expect. 

*'  Neither  this  satisfaction  nor  this  security  is  found  in  the  terms  of 
"  an  explanation  which  still  declares  to  the  promoters  of  sedition  in 
"  every  country,  what  are  the  cases  in  which  they  may  count  before- 
"  hand  on  the  support  and  succour  of  France  ;  and  which  reserves 
"  to  that  country  the  right  of  mixing  herself  in  our  internal  affairs, 
"  whenever  she  shall  judge  it  proper,  and  on  principles  incompatible 
"  with  the  political  institutions  of  all  the  countries  of  Europe.  No 
"  one  can  avoid  perceiving  how  much  a  declaration  like  this  is  cal- 
"  culated  to  encourage  disorder  and  revolt  in  every  country.  No 
"  one  can  be  ignorant  how  contrary  it  is  to  the  respect  which  is 
"  reciprocally  due  from  independent  nations,  nor  how  repugnant  to 
"  those  principles  which  the  King  has  followed  on  his  part,  by  ab- 
"  staining  at  all  times  from  any  interference  whatever  in  the  internal 
"  affairs  of  France  ;  and  this  contrast  is  alone  sufficient  to  show,  not 
"  only  that  England  cannot  consider  such  an  explanation  as  satisfac- 
"  tory,  but  that  she  must  look  upon  it  as  a  fresh  avowal  of  those 
"  dispositions  which  she  sees  with  so  just  an  uneasiness  and  jealousy. 

"  I  proceed  to  the  two  other  points  of  your  explanation,  which 
"  concern  the  general  disposition  of  France  with  regard  to  the  allies 
"  of  Great  Britain,  and  the  conduct  of  the  Convention  and  its  officers 
"  relative  to  the  Scheldt.  The  declaration  which  you  there  make, 
"  that  France  will  not  attack  Holland  so  long  as  that  power  shall 
"  observe  an  exact  neutrality,  is  conceived  nearly  in  the  same  terms 
"  with  that  which  you  were  charged  to  make  in  the  name  of  His  Most 
"  Christian  Majesty,  in  the  month  of  June  last.  Since  that  first 
"  declaration  was  made,  an  officer,  stating  himself  to  be  employed  in 
*'  the  service  of  France,  has  openly  violated  both  the  territory  and 
"  the  neutrality  of  the  Kepublic,  in  going  up  the  Scheldt  to  attack 
"  the  citadel  of  Antwerp,  notwithstanding  the  determination  of  the 
"  Government  not  to  grant  this  passage,  and  the  formal  protest  by 
"  which  they  opposed  it.  Since  the  same  declaration  was  made,  the 
"  Convention  has  thought  itself  authorised  to  annul  the  rights  of  the 
"  Republic  exercised  within  the  limits  of  its  own  territory,  and 
*'  enjoyed  by  virtue  of  the  same  treaties  by  which  her  independence 
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"  is  S(cnrr(l  ;  and  nt  the  very  moment  v/hen,  under  the  name  of  an 
"  amicable  explanation,  you  renew  to  me  in  the  same  terms  the 
'^  promise  of  respecting  the  independence  and  the  rights  of  England 
"  and  her  allies,  you  annonnoe  to  me,  that  those  in  whose  name  you 
"  speak  intend  to  maititain  these  open   and  injurious  aggressions. 

"  It  is  not,  certainly,  on  such  a  declaration  as  this  that  any  re- 
''  liance  can  be  placed  for  the  continuance  of  public  tranquillity. 

"  But  I  am  unwilling  to  leave,  without  a  more  particular  reply, 
"  what  you  say  on  the  subject  of  the  Scheldt.  If  it  were  true  that 
"  this  question  is  in  itself  of  iittle  importance,  this  would  only  serve 
"  to  prove  more  clearly  that  it  was  brought  forward  only  for  the 
"  purpose  of  insulting  the  allies  of  England,  by  the  infraction  of  their 
"  neutrality,  and  by  the  violation  of  their  rights,  which  the  faith  of 
"  treaties  obliges  us  to  maintain.  But  you  cannot  be  ignorant,  that 
"  here  the  utmost  importance  is  attached  to  those  principles  which 
"  France  wishes  to  establish  by  this  proceeding,  and  to  those  con- 
"  sequences  which  would  naturally  result  from  them  ;  and  that  not 
"  only  those  principles  and  those  consequences  will  uf^ver  be  admitted 
"  by  England,  but  that  she  is,  and  ever  will  be,  ready  to  oppose 
"  them  with  all  her  force. 

"  France  can  have  no  right  to  annul  the  stipulations  relative  to 
*'  the  Scheldt,  unless  she  has  also  the  right  to  set  aside  equally  all  the 
"  other  treaties  between  all  the  powers  of  Europe,  and  all  the  other 
"  rights  of  England,  or  of  her  allies.  She  can  even  have  no  pretence 
"  to  interfere  in  the  question  of  opening  the  Scheldt,  unless  she  were 
"  the  sovereign  of  the  Low  Countries,  or  had  tl.e  right  to  dictate 
"  laws  to  all  Europe. 

"  England  never  will  consent  that  France  shall  arrogate  the  power 
"  of  annulling  at  her  pleasure,  and  under  the  pretence  of  a  pretended 
"  natural  right  of  which  she  makes  herself  the  only  judge,  the  political 
"  system  of  Europe,  established  by  solemn  treaties,  and  guaranteed  by 
"  the  consent  of  all  the  Powers.  This  Government,  adhering  to  the 
"  maxims  which  it  has  followed  for  more  than  a  century,  will  also 
"  never  see  with  indifference,  that  France  shall  make  herselfj  either 
"  directly  or  indirectly,  sovereign  of  the  Low  Countries,  or  general 
"  arbitress  of  the  rights  and  liberties  of  Europe.  If  France  is  really 
"  desirous  of  maintaining  friendship  and  peace  with  England,  she 
"  must  show  herself  disposed  to  renounce  her  views  of  aggression 
"  and  aggrandizement,  and  to  confine  herself  within  her  own  terri- 
"  tory,  without  insulting  other  Governments,  without  disturbing 
*'  their  tranquillity,  without  violating  their  rights. 

"  With  respect  to  that  character  of  ill-will  which  is  endeavoui'ed 
"  to  be  found  in  the  conduct  of  England  towards  France,  I  cannot 
"  discuss  it,  because  you  speak  of  it  in  general  terms  only,  without 
"  alleging  a  single  fact.  All  Europe  has  seen  the  justice  and  the 
''  generosity  which  have  characterized  the  conduct  of  the  King.  His 
"  Majesty  has  always  f-een  desirous  of  peace  :  he  desires  it  still ;  but 
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*'  such  as  may  be  real  and  solid,  and  consistent  with  the  interests 
"  and  dignity  of  his  own  dominions,  and  with  the  general  security  of 
"  Europe. 

"  On  the  rest  of  your  paper  I  say  nothing.  As  to  what  relates  to 
"  me  and  my  colleagues,  the  King's  Ministers  owe  to  his  Majesty  the 
''  account  of  their  conduct ;  and  I  have  no  answer  to  give  to  you  on 
"  this  subject,  any  more  than  on  that  of  the  appeal  which  you  pro- 
"  pose  to  make  to  the  English  Nation.  This  nation,  according  to 
"  that  constitution  by  which  its  liberty  and  its  prosperity  are  secured, 
"  and  which  it  will  always  be  able  to  defend  against  every  attack, 
"  direct  or  indirect,  will  never  have  with  foreign  powers  connection 
"  or  correspondence,  except  through  the  organ  of  its  King ;  of  a 
"  King  whom  it  loves  and  reveres,  and  who  has  never  for  an  instant 
"  separated  his  rights,  his  interests,  and  his  happiness,  from  the 
^'  rights,  the  interests,  and  the  happiness  of  his  people. 

"  I  have  the  honour  to  be,  &c. 

"  Gkenville." 
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Letter  of  Mr.  Canning  to  Sir  Charles  Stuart,  as  to  the  State  of 
Spain  in  1S2S.— From  State  Papers  (Spain),  1822,  1823, 
vol.  X.  p.  25. 

"Foreign  Office,  January  28,  1823. 

"  Sir,— Shortly  after  I  had  despatched  the  messenger  yesterday, 
"  M.  de  Marcellus  delivered  to  me  the  official  answer  of  M.  de 
"  Chateaubriand  to  the  note  addressed  by  me  to  M.  de  Marcellus  on 
"  the  10th  instant. 

"  As  it  appears  from  your  Excellency's  despatch  of  the  24th, 
"  which  also  reached  me  yesterday,  that  M.  de  Chateaubriand,  though 
"  he  stated  to  your  Excellency  the  substance  of  this  note,  had  not 
"  furnished  you  with  a  copy  of  it,  I  think  it  right  to  inclose  a  copy 
"  for  your  information. 

"  Upon  a  first  consideration,  I  am  by  no  means  sure  that  it  will 
*'  be  necessary  to  reply  officially  to  this  note  of  M.  de  Chateaubriand  ; 
"  since  it,  in  effect,  admits  all  the  material  propositions  of  the  note 
^'  to  which  it  is  an  answer. 

"  The  questions  brought  forward  by  France  at  Verona  are  ac- 
''  knowledged  to  have  been  French  questions,  in  the  sense  in  which 
"  they  are  in  my  note  described  to  have  been  such  ;  that  is  to  say, 
"  the  interest  of  France  is  stated  in  those  questions,  not  as  distinct 
*'  from  the  interest  of  Europe,  but  as  more  immediate  : — and  it  is 
''  not  denied  that  the  refusal  of  his  Majesty's  Plenipotentiary  to 
''  concur  in  the  decisions  of  Verona  was  founded  on  the  omission 
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"  by  France  to  substantiate  any  specific  ground  of  complaint  against 
"  the  Spanish  Government, 

"  In  the  subsequent  part  of  M.  de  Chateaubriand's  note,  while  the 
"  assertion  of  my  note  of  the  10th  instant — that  Great  Britain  had, 
"  in  1820,  declined  anticipating  hypothetical  cases  in  which  it  might 
*'  be  impossible  to  remain  at  peace  with  Spain — is  disputed  ;  the 
"  only  two  cases  which  are  cited  in  exception  of  that  assertion  are  cases 
"  wholly  independent  of  the  principle  of  interference  in  the  internal 
"  concerns  of  other  nations. 

"  It  is  averred,  that  we  admitted  the  necessity  of  war  against 
"  Spain  ;  first,  if  Spain  herself  should  be  guilty  of  aggression  against 
"  other  states ;  and,  secondly  and  specifically,  if  she  should  attempt 
"  to  possess  herself  of  Portugal. 

"  Unquestionably,  with  respect  to  either  of  those  cases,  Great 
"  Britain  would  admit,  not  only  prospectively  and  hypothetically, 
"  and  as  to  Spain,  but  positively  and  directly  as  to  any  Power 
''  whatever,  that  aggression  against  any  of  its  neighbours  would 
"  justify  war ;  and  that  aggression  against  Portugal  would  impose 
*'  upon  Great  Britain  the  duty  of  protecting  her  ally. 

"  But  these  admissions  leave  the  question,  as  to  the  right  of  in- 
'*  terference  in  the  affairs  of  Spain,  where  it  was. 

"  With  respect  to  that  part  of  M.  de  Chateaubriand's  note  which 
"  describes  the  nature  of  the  demands  intended  to  be  made  by  France 
"  upon  Spain,  and  takes  credit  for  the  mi  deration  of  them ;  your 
"  Excellency  will  not  fail  to  observe,  that  our  difference  with  France 
"  and  the  allies  throughout  is  not  as  to  the  arrangements  which  it 
"  might  be  desirable  to  obtain  from  Spain,  but  as  to  the  principle 
"  upon  which  France  and  the  allies  propose  to  require  them. 

"  We  disclaim  for  ourselves,  and  deny  for  other  Powers,  the  right 
"  of  requiring  any  changes  in  the  internal  institutions  of  independent 
"  States,  with  the  menace  of  hostile  attack  in  case  of  refusal.  The 
"  moderation  of  such  demands  in  no  degree  justifies  in  our  eyes  such 
*'  a  mode  of  enforcing  them ;  and  this  distinction  it  is  the  more  im- 
"  portant  to  keep  steadily  in  view,  and  to  impress  upon  the  French 
"  Government  at  a  moment  when,  for  their  sake,  and  at  their  desire, 
"  we  are  suggesting  to  Spain,  in  a  tone  of  friendly  counsel,  altera- 
"  tions  similar  to  those  which  France  is  proposing  as  the  alternative 
"  of  hostilities. 

"  Your  Excellency  will  speak  in  this  sense  to  M.  de  Chateaubriand, 
"  when  you  acknowledge  on  my  part  the  receipt  of  his  official  note  ; 
''  from  the  general  tone  of  which,  and  from  the  friendliness  of  its  ex- 
'*  pressions  towards  this  country,  you  will  inform  M.  de  Chateau- 
"  briand  that  his  Majesty's  Government  derives  the  liveliest  satis- 
"  faction  ;  at  the  same  time  that  it  views  with  deep  regret  the 
"  tendency  of  that  part  of  the  Note  which  appears  to  indicate  an 
"  expectation  of  hostilities  with  Spain.  "  I  am,  &c. 

"  H.  E.  the  Bight  Hon.  Sir  Charles  Stuart"  "  George   CANNING. 


(     888     ) 
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MEDIATION    AND    INTERVENTION. 

Despatch  of  Mr.    Canning   on    the    State  of  Spain. — Fr^om  State 
Papers  (Spain),  vol.  x.  p.  19. 

"  The  undersigned,  His  Majesty's  Principal  Secretary  of  State  for 
' '  Foreign  Aifairs,  has  received  from  the  Duke  of  Wellington,  late  His 
''  Majesty's  Plenipotentiary  at  the  Congress  of  Verona,  and  has  laid 
"  before  the  King  his  master,  the  answer  of  the  Minister  for  Foreign 
"  Affairs  of  His  Most  Christian  Majesty,  to  the  Official  Note,  in 
*'  which  the  Duke  of  Wellington,  on  his  return  from  Verona,  ten- 
"  dered  to  the  French  Government  the  mediation  of  the  King,  for 
"  the  adjustment  of  differences  between  France  and  Spain. 

"  The  undersigned  is  commanded  to  address  to  M.  de  Marcellus, 
"  Charge  d' Affaires  of  His  Most  Christian  Majesty,  the  following 
"  observations  on  the  Note  of  His  Excellency  the  Duke  de  Mont- 
"  morency,  to  be  transmitted  by  M.  de  Marcellus  to  his  Court. 

"  The  King  has  seen  with  pleasure,  that  His  Most  Christian 
"  Majesty  does  justice  to  the  sentiments  which  dictated  the  offer  of 
"  His  Majesty's  mediation  ;  and  although  the  view  which  is  taken  in 
"  M.  de  Montmorency's  Note,  of  the  nature  of  the  differences  be- 
"  tween  the  French  and  Spanish  Governments,  has  induced  his  Most 
"  Christian  Majesty  to  decline  that  mediation,  the  King  will  not  the 
''  less  anxiously  employ,  in  every  way  that  is  yet  open  to  him,  those 
"  '  conciliatory  dispositions,'  for  which  His  Most  Christian  Majesty 
"  gives  him  credit,  to  bring  about  a  state  of  things  less  menacing  to 
"  the  peace  of  Europe,  than  that  which  is  exhibited  in  the  present 
"  position  of  those  two  Governments  towards  each  other. 

"  The  British  Cabinet  had  not  to  learn  how  fearfully  the  tran- 
*'  quillity  of  all  Europe  must  be  affected  by  the  hostile  collision  of 
"  France  and  Spain.  Accordingly,  in  the  Duke  of  Wellington's 
"  Official  Note,  the  '  adjustment '  of  the  supposed  '  differences 
'*  '  between  the  French  and  Spanish  Governments,'  was  stated  as 
"  auxiliary  to  the  '  preservation  of  the  peace  of  the  world.'  But  the 
"  British  Cabinet  certainly  did  not  understand  the  questions  brought 
"  forward  at  Verona,  by  the  Plenipotentiary  of  His  Most  Christian 
"  Majesty,  with  respect  to  the  actual  situation  and  possible  conduct 
"  of  Spain,  to  be  questions  in  which  the  concern  of  France  was  so 
'*  little  distinguishable  from  that  of  other  Powers,  as  the  Duke  de 
"  Montmorency's  Note  represents  it. 

"  The  Plenipotentiary  of  the  King  of  France  solicited  from  His 
*'  Most  Christian  Majesty's  allies  a  Declaration  : — 1st.  Whether,  if 
"  France  should  find  herself  obliged    to  recall    her  Minister  from 
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'  Madrid,  and  to  break  off  all  diplomatic  relations  witli  Spain,  tliey 
'  would  be  disposed  to  take  the  like  measure,  and  to  recall  their 
'  several  Legations  ? 

*'  2nd.  If  war  should  break  out  between  France  and  Spain,  in 
'  what  form,  and  b}^  what  acts,  would  they  afford  to  France  that 
'  moral  support  which   would   give  to  her  proceedings  the  whole 

*  force  of  the  alliance,  and  would  inspire  a  salutary  fear  into  the 
'  revolutionists  of  all  countries? 

"  3rd.  What  were  the  intentions  of  the  several  Powers,  both  as  to 
'  the  substance  and  the  form  of  the  direct  assistance  which  they 
'  would  be  disposed  to  give  to  France,  in  a  case  in  which,  upon  her 
'  demand,  their  active  intervention  should  become  necessary  ? 

"  France,  therefore,  originated  the  discussions  upon  Spanish  affairs 
'  at  Verona ;   and  the  answers  of  the  three  continental  members  of 

*  the  Alliance  were  addressed  to  the  cases  supposed,  and  to  the 
'  support  demanded  by  France. 

"  In  common  with  the  three  Continental  Powers,  the  Plenipo- 
'  tentiary  of  His  Majesty  considered  the  question  of  peace  or  war 
'  with  Spain,  as  a  question  peculiarly  French.  In  his  answer  (given 
'  in  simultaneously  with  those  of  the  three  Continental  Powers)  to 
'  the  queries  of  the  French  Plenipotentiary,  and  in  all  the  discussions 
'  which  followed  thereupon,  the  Duke  of  Wellington  uniformly 
'  alleged,  as  one  of  his  reasons  for  not  assenting  to  the  propositions 
'  of  M.  de  Montmorency,  the  ignorance  of  the  British  Government 
'  as  to  the  antecedent  transactions  and  communications  (during  the 
'  last  two  years)  between  the  Governments  of  France  and  Spain. 

"  No  objection  was  stated  by  the  Duke  of  Wellington,  on  the  part 
'  of  the  King  his  master,  to  the  precautionary  measures  of  France, 
'  within  her  own  frontier  ;  measures  which  the  right  of  self-defence 
'  plainly  authorised,  not  only  against  the  danger  of  contagious 
'  disease  (in  which  they  professedly  originated,  and  to  which,  till 
'  the  month  of  September,  they  were  exclusively  ascribed),  but 
'  against  those  inconveniences  which  might  possibly  arise  to  France 
'  from  civil  contest  in  a  country  separated  from  France  only  by  a 
'  conventional  line  of  demarcation  ;  against  the  moral  infection  of 
'  political  intrigue,  and  against  the  violation  of  French  territory  by 
'  occasional  military  incursions.  But  it  appeared  to  His  Majesty's 
'  Plenipotentiary  at  Verona  to  be  necessary  and  just,  that,  before  he 
'  was  called  upon  to  promise  eventually  the  support  of  his  Govern- 
'  ment  to  measures  on  the  part  of  France  which  wore  likely  to  lead 

*  to  war  with  Spain,  opportunity  should  have  been  allowed  to  his 
'  Government  to  examine  the  grounds  of  those  measures  ;  that  the 
'  cause  of  offence  given  by  Spain  to  France  should  have  been  speci- 
'  iically  defined. 

"  It  was  therefore  impossible  for  His  Majesty's  Plenipotentiary  to 
'  '  concur  '  in  the  decisions  of  Verona. 
"  It    remains    for   the   undersigned   to   advert   to    that   part    of 
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the  French  Official  Note,  which  appears  to  insinuate  a  reproach 
against  this  country,  as  if  she  had  abandoned  at  Verona  opinions 
which  she  had  formerly  declared  with  respect  to  the  affairs  of 
Spain. 

"  '  England,'  it  is  said,  '  partook,  in  1820,  of  the  inquietude 
'  which  the  revolution  in  Spain  occasioned  to  many  great  Powers  ; 
'  she  foresaw  cases  in  which  it  might  be  impossible  to  preserve 
'  with  Spain  the  relations  of  good  intelligence  and  peace.' 
"  The  undersigned  must  be  permitted  to  say,  that  though  ques- 
tions were  indeed  propounded  to  England  in  the  year  1820,  as  to 
possible  future  contingencies  in  the  affairs  of  Spain,  so  far  from 
*  foreseeing  cases,'  and  deciding  upon  the  conduct  which  would  be 
applicable  to  them,  in  the  manner  here  described,  the  British 
Government  positively  declined  to  bind  itself,  by  a  contingent 
opinion,  to  any  conditional  course  of  action. 

"  But  there  was  no  indisposition  or  hesitation  to  avow  the  prin- 
ciples upon  which  the  opinion  of  England  would  be  formed,  and 
her  course  of  action  regulated.  It  was  not  only  declared  that  the 
British  Government  disclaimed  any  general  right  of  interference 
in  the  internal  concerns  of  independent  nations  ;  but  it  was  spe- 
cifically stated  that  there  was,  perhaps,  no  country  of  equal  mag- 
nitude with  Spain,  whose  internal  disturbances  would  be  so  little 
likely  to  menace  other  States  with  that  direct  and  imminent 
danger,  which  could  alone,  in  exception  to  the  general  rule,  justify 
foreign  interference. 

"  The  application  of  these  principles  to  the  cases  brought  forward 
by  France  at  Verona,  was  as  direct  as  it  was  consistent  v/ith  the 
former  professions  of  the  British  Cabinet.  That  application  was 
further  enforced  by  other  considerations,  which,  though  they  had 
not,  perhaps,  been  distinctly  anticipated  in  a  prospective  and 
hypothetical  argument,  bore  nevertheless  with  undeniable  force 
upon  the  question  to  be  decided  at  Verona. 

•'  Dangers,  not  necessarily  arising  from  the  existence  of  the  internal 
agitations  of  Spain,  might  nevertheless  be  created  by  an  uncalled- 
for  and  injudicious  interjDOsition  in  them.  The  spirit  of  revolution, 
which,  shut  up  within  the  Pyrenees,  might  exhaust  itself  in 
struggles,  trying,  indeed,  to  Spain,  but  harmless  to  her  neighbours, 
if  called  forth  from  within  those  precincts  by  the  provocation  of 
foreign  attack,  might  find,  perhaps,  in  other  countries  fresh  aliment 
for  its  fury ;  and  might  renew,  throughout  Europe,  the  miseries  of 
the  five-and-twenty  years  which  preceded  the  Peace  of  1815. 
"  For  these  and  abundant  other  reasons,  the  voice  of  His  Majesty's 
Plenipotentiary  at  Verona  was  for  peace.  The  preservation  of 
general  peace  is  the  eari.est  wish  and  object  of  His  Majesty  ;  and 
the  undersigned  is  commanded  to  repeat,  that  no  means  will  be  left 
unexhausted  by  His  Majesty's  Government,  which  the  impartial 
employment  of  good  offices  can  afford,  to  soothe  the  irritation  at 
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''  present  unhappily  subsisting  between  the  Gov^ernments  of  Prance 
"  and  Spain,  and  to  prevent,  if  possible,  the  commencement  of  hosti- 
"  lities,  the  consequences  of  which  no  human  foresight  can  calculate, 

"  The  undersigned,  &c. 

'^  George  Canning." 
"  The  Vicomte  de  Marcellus.'^ 
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Another  Despatch  from  Mr.  Canning  on  the  same  Subject,  dated 
March  3lst,  1823. — F7'om  State  Papers  (Spain),  vol.  x.  pp. 
64-70. 

"  Foreign  Office,  March  31st,  1823. 

"  Sir, — The  hopes  of  an  accommodation  between  France  and 
"  Spain,  which  His  Majesty  has  so  long  been  encouraged  to  cherish, 
"  in  despite  of  all  unfavourable  appearances,  being  now  unhappily 
"  extinguished,  I  am  commanded  by  His  Majesty  to  address  to  your 
"  Excellency,  for  the  purpose  of  being  communicated  to  the  French 
"  Minister,  the  following  explanation  of  the  sentiments  of  your 
"  Government  upon  the  present  posture  of  aiFairs  between  those  two 
*'  kingdoms, 

"  The  King  has  exhausted  his  endeavours  to  preserve  the  peace  of 
"  Europe. 

"  The  question  of  an  interference  in  the  internal  concerns  of  Spain, 
"  on  account  of  the  troubles  and  distractions  which  have  for  some 
"  time  prevailed  in  that  kingdom,  was  not  one  on  which  His  Majesty 
"  could,  for  himself,  entei-tain  a  moment's  hesitation.  If  His  Majesty's 
"  Plenipotentiary  at  V^erona  did  not  decline  taking  part  in  the  deli- 
*'  berations  of  the  Allied  Cabinets  upon  that  question,  it  was  because 
"  His  Majesty  owed  to  his  Allies,  upon  that,  as  upon  every  other 
"  subject,  a  sincere  declaration  of  his  opinions,  and  because  he  hoped 
"  that  a  friendly  and  unreserved  communication  might  tend  to  the 
*'  preservation  of  general  peace. 

"  The  nature  of  the  apprehensions  which  had  induced  the  King  of 
"  France  to  assemble  an  army,  within  his  own  frontier,  upon  the 
"  borders  of  Spain,  had  been  indicated,  in  the  first  instance,  by  the 
"  designation  of  the  '  Cordon  Sanitaire.'  The  change  of  that  desig- 
"  nation  to  that  of  an  '  Army  of  Observation  '  (which  took  place  in 
"  the  month  of  September  last)  did  not  appear  to  His  Majesty  to 
"  imply  more  than  that  the  defensive  system  originally  opposed  to 
*'  the  contagion  of  physical  disease,  would  be  continued  against  the 
"  possible  inconveniences,  moral  or  political,  which  might  arise  to 
"  France  from  a  civil  contest  raging  in  a  country  separated  from  the 
"  French  territory  only  by  a  conventional  line  of  demarcation.  The 
"  dangers  naturally  incident  to  an  unrestrained  intercourse  between 
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"  two  ooii/itries  so  situated  towards  each  other,  the  dangers  of  poli- 
"  tical  intrigue,  or  of  occasional  violation  of  territory,  might  suffi- 
'"  ciently  justify  preparations  of  military  defence. 

"  Such  was  the  state  of  things  between  France  and  Spain  at  the 
"  opening  of  the  Congress  of  Verona.  The  proj)Osirions  brought  for- 
"  ward  by  the  French  Plenipotentiary  in  the  Conferences  of  the 
"  Allied  Cabinets  were  founded  on  this  state  of  things.  Those  pro- 
"  positions  did  not  relate  to  any  project  of  carrying  attack  into  the 
"  heart  of  the  Spanish  monarchy,  but  were  in  the  nature  of  in- 
"  quiries : — 1st.  Wliat  counte  ance  France  might  expect  to  receive 
"  from  the  Allies,  if  she  should  find  herself  imder  the  necessity  of 
"  breaking  off  diplomatic  intercom se  with  the  Court  of  Madrid?  and, 
''  2ndly,  What  assistance,  in  supposed  cases  of  outrage  to  be  com- 
''  mitted,  or  of  violence  to  be  menaced  by  Spain?  These  cases  were 
"  all  contingent  and  precautionary.  The  answers  of  the  three  Con- 
"  tinental  Powers  were  of  a  correspondent  character. 

"  The  result  of  the  discussions  at  Verona  was  a  determination  of 
"  His  Majesty's  Allies,  the  Emperors  of  Austria  and  Russia  and  the 
"  King  of  Prussia  : — 1st.  To  make  known  to  the  Cabinet  of  Madrid, 
"  through  their  respective  Ministers  at  that  Court,  their  sentiments 
"  upon  the  necessity  of  a  change  in  the  present  system  of  the  Spanish 
"  Government;  and,  in  the  event  of  an  imsatisfactory  answer  to  that 
"  communication,  to  recall  their  respective  Ministers,  and  to  break 
"  off  all  diplomatic  intercourse  with  Spain.  2ndly.  To  make  common 
"  cause  with  France  against  Spain,  in  certain  specified  cases ;  cases, 
"  as  has  been  already  observed,  altogether  contingent  and  precan- 
"  tionary. 

"  His  Majesty's  Plenipotentiary  declined  concurring  in  these 
"measures;  not  only  because  he  was  unauthorised  to  pledge  the 
"  faith  of  his  Government  to  any  hypothetical  engagement,  but  be- 
"  cause  his  Government  had,  from  the  month  of  April,  1820,  uni- 
"  formly  recommended  to  the  Powers  of  the  alliance  to  abstain  from 
"  all  interference  in  the  internal  affairs  of  Spain;  and  because,  having 
"  been  from  the  same  period  entirely  unacquainted  with  whatever 
"  transactions  might  have  taken  place  between  France  and  Spain,  hij; 
"  Government  could  not  judge  on  what  grounds  the  Cabinet  of  the 
"  Tuileries  meditated  a  possible  discontinuance  of  diplomatic  relations 
"  with  the  Court  of  Madrid,  or  on  what  grounds  they  apprehended  an 
"  occurrence  apparently  so  improbable  as  a  commencement  of  hosti- 
"  lities  against  France  by  Spain. 

"  No  proof  was  produced  to  FJis  Majesty's  Plenipotentiary  of  the 
"  existence  of  any  design  on  the  part  of  the  Spanish  Government  to 
"  invade  the  territory  of  France  ;  of  any  attempt  to  introduce  dis- 
"  affection  among  her  soldiery,  or  of  any  project  to  undermine  her 
"  political  institutions;  and  so  long  as  the  struggles  and  disturbances 
"  of  Spain  should  be  confined  within  the  circle  of  her  own  territory, 
"  they  could  not  be  admitted  by  the  British   Government  to  afford 
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"  any  plea  of  foreign  interference.  If  the  end  of  the  last  and  the  be- 
"  ginning  of  the  present  century  saw  all  Europe  combined  against 
''  France,  it  was  not  on  account  of  the  internal  changes  which  France 
'•'  thought  necessary  for  her  own  political  and  civil  reformation,  but 
"  because  she  attempted  to  propagate,  first  her  principles,  and  aiter- 
"  wards  her  dominion,  by  the  sword. 

"'  Impossible  as  it  was  for  His  Majesty  to  be  party  to  the  measures 
"  concerted  at  Verona  with  respect  to  Spain,  His  Majesty's  Plenipo- 
"  tentiary  declared,  that  the  British  Government  could  only  en- 
"  deavour,  through  Plis  Majesty's  Minister  at  the  Court  of  the 
"  Catholic  King,  '  to  allay  the  ferment  which  those  measures  might 
"  '  occasion  at  Madrid,  and  to  do  all  the  good  in  his  power.' 

'•  Up  to  this  period  no  communication  had  taken  place  between  his 
"  Majesty  and  the  Court  of  Madrid,  as  to  the  discussions  at  Verona. 
"  But  about  the  time  of  the  arrival  of  His  Majesty's  Plenipotentiary 
"  on  his  return  from  Verona,  at  Paris,  Spain  expressed  a  desire  for 
"  'the  friendly  interposition'  of  his  Majesty  to  avert  the  calamities  of 
"  war;  Spain  distinctly  limited  this  desire  to  the  employment  of 
"  such  'good  offices'  on  the  part  of  Great  Britain,  as  would  not  be 
"  '  inconsistent  with  the  most  strictly  conceived  system  of  neutra- 
"  '  lity.'  Nor  has  any  period  occurred  throughout  the  whole  of  the 
"  intercourse  of  the  British  Government  with  Spain,  at  Avhich  the 
"  Spanish  Government  has  been  for  one  moment  led,  by  that  of 
"  Great  Britain,  to  believe  that  the  policy  of  His  Majesty,  in  a  coii- 
"  test  between  France  and  Spain,  would  be  other  than  neutral. 

"  In  pursuance  of  this  request,  and  of  his  previous  declaration  at 
"  Verona,  His  Majesty's  Plenipotentiary  received  instructions  at 
"  Paris,  to  make  to  the  French  Government  the  offer  of  His  Majesty's 
"  mediation.  In  making  this  offer,  the  British  Government  depre- 
*'  cated,  from  motives  of  expediency  as  well  as  from  considerations  of 
"  justice,  the  employment  towards  Spain  of  a  language  of  reproach 
"  or  intimidation.  They  represented,  as  matter  of  no  light  moment, 
"  the  first  breach,  by  whatever  Power,  of  that  general  pacific  settle- 
"  ment  which  had  been  so  recently  established,  and  at  the  cost  of  so 
"  many  sufferings  and  sacrifices  to  all  nations.  Nor  did  they  disguise 
'■  from  the  French  Government  the  anxiety  with  which  they  looked 
"  forward  to  all  the  possible  issues  of  a  new  war  in  Europe,  if  once 
"  begun. 

"  In  addition  to  suggestions  such  as  these,  the  British  Government 
"  endeavoured  to  learn  from  the  Cabinet  of  the  Tuileries  the  nature 
"  and  amount  of  the  specific  grievances  of  which  His  Most  Christian 
"  Majesty  complainel  against  Spain  ;  and  of  such  specific  measures 
"  of  redress  or  conciliation,  on  the  part  of  Spain,  as  would  arrest  the 
"  progress  of  His  Most  Christian  Majesty's  warlike  preparations. 

"  The  French  Government  declined  the  formal  mediation  of  His 
"  Majesty ;  alleging,  in  substance,  that  the  necessity  of  its  warlike  pre- 
"  parations  was  founded,  not  so  much  upon  any  direct  cause  of  com- 
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"  plaint  against  Spain,  which  might  be  susceptible  o£  accurate  speci- 
"  lication  and  of  practical  adjustment,  as  upon  the  general  position  in 
"  which  the  two  kingdoms  found  themselves  placed  towards  each 
"  other ; — upon  the  effect  which  all  that  was  passing,  and  had  been 
"  for  some  time  passing,  in  Spain,  produced  upon  the  peace  and  tran- 
"  quillity  of  His  Most  Christian  Majesty's  dominions;  upon  thebur- 
"  densomeness  of  that  defensive  armament  which  France  had  thought 
"  herself  obliged  to  establish  on  her  frontier  towards  Spain,  and  which 
"  it  was  alike  inconvenient  to  her  to  maintain,  or,  without  some 
"  change  of  circumstances  which  would  justify  such  change  of  counsel, 
*'  to  withdraw  ; — upon  a  state  of  things,  in  short,  which  it  was  easier 
"  to  understand  than  to  define  ;  but  which,  taken  altogether,  was  so 
"  intolerable  to  France,  that  open  hostility  would  be  far  preferable  to 
*•  it.  War  would  at  least  have  a  tendency  to  some  conclusion ; 
"  whereas  the  existing  state  of  the  relations  between  France  and 
♦'  Spain  might  continue  for  an  indefinite  time ;  increasing  every  day 
"  the  difficulties  of  Spain  and  propagating  disquietude  and  alarm 
"  throughout  the  French  army  and  nation. 

"  But  although  His  Most  Christian  Majesty's  Government  de- 
*'  clined,  on  these  grounds,  a  formal  mediation,  they  professed  an 
"  earnest  desire  for  peace,  and  accepted  His  Majesty's  'good  offices' 
"  with  Spain  for  that  object. 

'*  Contemplating  all  the  mischiefs  which  war  might  inflict  upon 
"  France,  and  through  France,  ultimately,  perhaps,  upon  all  Europe; 
*'  and  which  it  must  inflict,  more  immediately  and  inevitably,  upon 
"  Spain, — whose  internal  animosities  and  agitations  a  foreign  war 
"  could  not  but  exasperate  and  prolong — the  British  Government  was 
"  deeply  impressed  with  the  necessity  of  peace  for  both  kingdoms; 
"  and  resolved,  therefore,  whether  invested  or  not  with  the  formal 
"  character  of  mediator,  to  make  every  effort,  and  to  avail  itself  of 
"  every  chance  for  the  prevention  of  hostilities.  The  question  was 
'•  now  become  a  question  simply  and  entirely  between  Spain  and 
."  France  ;  and  the  practical  poi»t  of  the  inquiry  was,  not  so  much 
"  how  the  relations  of  those  two  Governments  had  been  brought  into 
"  their  present  awkward  complication,  as  how  that  complication  could 
'•  be  solved  without  recourse  to  arms,  and  an  amicable  adjustment 
"  produced,  through  mutual  explanation  and  concession. 

"  Nothing  could  have  induced  His  Majesty  to  suggest  to  the 
"  Spanish  nation  a  revision  of  its  political  institutions  as  the  price  of 
"His  Majesty's  friendship.  But  Spaniards  of  all  parties  and  de- 
"  scriptions  admitted  some  modifications  of  the  Constitution  of  181 2  to 
"  be  indispensably  necessary;  and  if  in  such  a  crisis  as  that  in  which 
"  Spain  now  found  herself,  distracted  at  once  by  the  miseries  of  civil 
"  war  and  by  the  apprehension  of  foreign  invasion,  the  adoption  of 
"  modifications,  so  admitted  to  be  desirable  in  themselves,  might 
*'  afford  a  prospect  of  composing  her  internal  dissensions,  and  might 
"  at  the  same  time  furnish  to  the  French  Government  a  motive  for 
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"  withdrawing  from  the  menacing  position  which  it  had  assumed 
"  towards  Spain,  the  British  Government  felt  that  no  scruple  of  deli- 
"  cacy,  or  fear  o£  misconstruction,  ought  to  restrain  them  from 
"  avowing  an  earnest  wish  that  the  Spaniards  could  prevail  upon 
"  themselves  to  consider  of  such  modifications,  or  at  least  to  declare 
"  their  disposition  to  consider  of  them  hereafter. 

"  It  is  useless  now  to  discuss  what  might  have  been  the  result  of 
"  His  Majesty's  anxious  endeavours  to  bring  about  an  accommodation 
"  between  France  and  Spain,  if  nothing  had  occurred  to  interrupt 
"  their  progress.  Whatever  might  be  the  indisposition  of  the  Spanish 
"  Government  to  take  the  first  step  towards  such  an  accommodation, 
**  it  cannot  be  disguised  that  the  principles  avowed,  and  the  preten- 
"  sions  put  forward,  by  the  French  Government,  in  the  Speech  from 
*'  the  Throne  at  the  opening  of  the  Chambers  at  Paris,  created  new 
"  obstacles  to  the  success  of  friendly  intervention.  The  communica- 
*'  tion  of  that  sj^eech  to  the  British  Government  was  accompanied, 
"  indeed,  with  renewed  assurances  of  the  pacific  disposition  of  France; 
"  and  the  French  Ministers  adopted  a  construction  of  the  passage 
"  most  likely  to  create  an  unfavourable  impression  in  Spain,  which 
**  stripped  it  of  part  of  its  objectionable  character.  But  all  the 
"  attempts  of  the  British  Government  to  give  effect  at  Madrid  to 
"  such  assurances  and  explanations  proved  unavailing.  The  hopes  of 
"  success  became  gradually  fainter,  and  have  now  vanished  altogether. 

"  It  remains  only  to  describe  the  conduct  which  it  is  His  Majesty's 
"  desire  and  intention  to  observe  in  a  conflict  between  two  nations, 
"  to  each  of  whom  His  Majesty  is  bound  by  the  ties  of  amity  and 
"  alliance. 

"  The  repeated  disavowal  by  His  Most  Christian  Majesty's 
"  Government  of  all  views  of  ambition  and  aggrandizement,  forbids 
*'  the  suspicion  of  any  design  on  the  part  of  France  to  establish  a 
*'  permanent  military  occupation  of  Spain,  or  to  force  His  Catholic 
"  Majesty  into  any  measures  derogatory  to  the  independence  of  his 
"  Crown,  or  to  his  existing  relations  with  other  Powers. 

"  The  repeated  assurances  which  His  Majesty  has  received  of  the 
"  determination  of  France  to  respect  the  dominions  of  His  Most 
"  Faithful  Majesty,  relieve  His  Majesty  from  any  apprehension  of 
"  being  called  upon  to  fulfil  the  obligations  of  that  intimate  defensive 
"  connection  which  has  so  long  subsisted  between  the  Crowns  of 
*'  Great  Britain  and  Portugal. 

"  With  respect  to  the  provinces  in  America,  which  have  thrown 
"  off  their  allegiance  to  the  Crown  of  Spain,  time  and  the  course  of 
"  events  appear  to  have  substantially  decided  their  separation  from 
"  the  mother  country  ;  although  the  formal  recognition  of  those 
"  provinces  as  Independent  States,  by  His  Majesty,  may  be  hastened 
"  or  retarded  by  various  external  circumstances,  as  well  as  by  the 
"  more  or  less  satisfactory  progress  in  each  State  towards  a  regular 
"  and  settled  form  of  government.     Spain  has  long  been  apprised 
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"  of  His  Majesty's  opinions  upon  this  subject.  Disclaiming  in  the 
"  most  solemn  manner  any  intention  of  appropriating  to  himself  the 
"  smallest  portion  of  the  late  Spanish  possessions  in  America,  His 
"  Majesty  is  satisfied  that  no  attempt  will  be  made  by  France  to 
"  bring  under  her  dominion  any  of  those  possessions,  either  by  con- 
"  quest  or  by  cession  from  Spain. 

"  This  frank  explanation  upon  the  points  on  which  perhaps  alone 
''  the  possibility  of  any  collision  of  France  with  Great  Britain  can 
"  be  apprehended  in  a  war  between  France  and  Spain,  your  Excel- 
"  lency  will  represent  to  M.  de  Chateaubriand,  as  dictated  by  an 
"  earnest  desire  to  be  enabled  to  preserve,  in  that  war,  a  strict  and 
"  undeviating  neutrality;  a  neutrality  not  liable  to  alteration  towards 
"  either  party,  so  long  as  the  honour  and  just  interests  of  Great 
"  Britain  are  equally  respected  by  both. 

"  1  am  commanded,  in  conclusion,  to  direct  your  Excellency  to 
"  declare  to  the  French  Minister  that  His  Majesty  will  be  at  all 
*'  times  ready  to  renew  the  interposition  of  his  good  offices,  for  the 
"  purpose  of  terminating  those  hostilities  which  His  Majesty  has  so 
"  anxiously,  although  ineffectually,  endeavoured  to  avert. 

"  I  am,  &c. 

"  George  Canning. 
"  H.  E.  the  Right  Hon.  Sir  Charles  Stuart." 
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Power  of  the  High  Court  of  Admiralty  to  act  as  a  Court  of 
International  Law  in  time  of  War  without  a  Prize  Act;  and 
as  to  Jurisdiction  of  Prize  Court  over  Freight.  Alignment  of 
Queen's  Advocate  (Lord  Stowell)  in  Smart  v.  Wolff,  3  Durnford 
and  East's  Reports,  p.  329. 

The  marginal  note  is  as  follows : — 

"  The  Admiralty  Court  has  jurisdiction  over  the  question  of 
freight,  claimed  by  a  neutral  master  against  the  captor,  who  has 
taken  the  goods  as  prize.  And  a  monition  having  issued,  after 
the  goods  were  condemned  and  decreed  to  be  delivered  to  the 
captors,  at  the  suit  of  such  master  against  the  plaintiffs  as  owners 
or  agents  of  the  prize  goods,  to  bring  into  Court  the  produce 
remaining  in  their  hands  to  answer  the  Ireight,  this  Court  refused 
a  prohibition;  though  no  fidejussory  caution  had  been  taken 
before  the  goods  were  delivered  to  the  captor,  but  the  question  of 
freight  had  been  reserved  by  the  terms  of  the  decree  for  future 
consideration.^^ 

The  argument  is  as  follows  : — 
"  The    Advocate    General  (Sir    William    Scott),   Bcarcroft   and 
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'^  l^ower,  showed  cause  against  the  rule  for  prohihition  ;  and 
"  submitted  two  propositions  to  the  Court.  First,  that  the  Court  o£ 
"  Admiralty  has  power  by  a  monition  to  order  in  the  proceeds  of  a 
"  prize  from  any  person  in  whose  hands  they  are  charged  (and 
"  not  denied)  to  be,  for  the  purpose  of  adjudication,  and  to  enforce 
"  the  sentence  of  adjudication.  And,  2dly,  that  this  power  subsists 
"  till  the  enforcement  of  a  sentence  of  adjudication  on  all  prize 
"  claims  arising  from  the  capture.  As  to  the  lirst :  although  the 
"  Prize  Court  of  the  Admiralty  acts  principally  in  rem,  yet  it 
"  possesses  a  complete  and  original  power  over  the  persons  of  the 
"  captors,  and  those  who  by  their  acts  become  possessed  of  the 
"  proceeds  of  a  prize.  By  the  capture  the  thing  is  acquired,  not 
"  to  the  individual,  but  to  the  State ;  and  though  it  is  now  usually 
*'  put  into  the  hands  of  the  captors,  it  remains  in  contemplation  of 
"  law  in  the  custody  of  the  public.  Formerly  it  actually  did 
'*  remain  in  their  custody,  as  is  still  the  case  in  all  foreign  countries  : 
"  it  is  merely  for  the  convenience  of  the  captors  that  the  Evglish 
"  Admiralty  permits  them  to  take  possession  of  the  property.  But 
"  it  must  be  remembered  that  it  is  so  held  by  them  as  agents  of 
"  the  Court,  and  not  in  right  of  property ;  and  therefore  their 
"  possession  may  be  devested  by  the  act  of  the  Court,  either  ex  officio, 
"  or  on  the  application  of  the  parties  interested,  showing  good  cause 
*'  for  taking  it  out  of  their  hands  Now  if  the  captor  himself  be 
"  compellable  to  bring  in  the  proceeds  of  the  prize,  his  agent  must 
"  be  equally  so,  since  they  are  both  the  agents  of  the  public.  It  is 
**  not  necessary  here  to  contend  that  a  case  may  not  exist  in  which 
"  a  person  charged  to  be  possessed  of  the  proceeds  of  a  prize  may 
"  not  show  a  sufficient  cause  why  the  monition  should  not  be 
**  enforced,  either  by  denying  the  fact  of  possession,  or  by  giving 
*'  some,  satisfactory  plea  why  the  possession  should  not  be  delivered 
"  up.  It  is  sufficient  in  this  case  that  such  a  monition  may  issue, 
"  calling  on  the  parties  to  show  why  the  proceeds  should  not  be 
"  brought  into  Court.  It  may  be  admitted  that  no  such  power  as 
"  this  is  to  be  found  in  the  Prize  Acts  ;  but  there  are  many  undoubted 
"  privileges  of  the  Court  of  Admiralty  which  are  not  given  by 
"  them.  The  Prize  Acts  are  of  a  modern  date,  and  form  indeed  but 
"  a  very  small  portion  of  the  law  of  the  Admiralty.  They  were 
"  drawn  up  principally  for  the  direction  of  the  Vice- Admiralty 
"  Courts,  to  which  a  jurisdiction  over  questions  of  prize  was  therebj^ 
*'  for  the  first  time  given.  But  a  great  part  of  the  Admiralty 
*'  jurisdiction  is  founded  on  the  established  usage,  and  (as  it  were) 
"  the  common  law  of  the  Admiralty.  It  is  not  contended  that  the 
"  Admiralty  has  a  jurisdiction  inconsistent  with  those  Statutes  :  but, 
"  being  affirmative  Acts,  they  leave  every  other  matter,  not  thereby 
"  specially  provided  for,  as  it  was  before.  And  notwithstanding 
"  those  Statutes  require  that  bail  shall  be  taken  in  some  cases,  when 
"  the  possession  of  the  prize  is  given  up,  yet  they  do  not  destroy 
VOL.    III.  3  M 
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"  the  lien  which  the  Admiralty  has  in  rem.  When  the  claimant  is 
*'  a  foreigner,  or  insolvent,  it  is  prudent  to  take  a  personal  security  ; 
"  but  the  real  security  (the  thing  itself)  still  continues  so  long  as 
"  it  remains  within  the  reach  of  the  process  of  the  Court.  The 
"  suggestion  proceeds  on  an  idea  that  the  Admiralty  has  only 
"  jurisdiction  over  the  thing,  and  that,  when  the  possession  is 
"  given  up,  it  has  no  longer  any  jurisdiction  upon  the  subject, 
"  except  to  the  amount  of  the  stipulation  given  by  the  parties. 
"  Sureties,  indeed,  are  only  answerable  to  the  amount  of  the  stipu- 
"  lation  5  but  the  Prize  Court  of  the  Admiralty  has  also  a  jurisdiction 
"  over  every  person,  who  obtains  the  possession  of  the  proceeds  of 
"  any  prize.  And  there  is  a  material  distinction  in  this  respect 
"  between  the  Instance  and  the  Prize  Court  of  the  Admiralty.  The 
"  former  proceeds  originally  by  arrest,  in  order  to  compel  bail  to  be 
*'  given  to  submit  to  its  jurisdiction  ;  but  that  is  not  done  in  the 
"  Prize  Court,  whose  jurisdiction  is  founded  on  a  higher  authority 
"  than  the  mere  consent  of  the  parties;  it  is  founded  on  the  right 
'^  to  enforce  the  Law  of  Nations.  That  such  a  power  as  this  now 
"  contended  for  is  necessary  cannot  be  disputed.  Courts  of 
*'  Admiralty  are  the  only  tribunals  to  which  neutral  subjects  can 
"  resort  on  complaints  arising  in  time  of  war.  It  is  stipulated 
"  between  all  the  Maritime  Powers  of  Europe,  that  there  shall  be 
"  a  Court  of  Admiralty  in  their  respective  dominions ;  and  in  this 
*'  country  it  also  subsists  on  the  footing  of  ancient  and  established 
*'  usage.  Then  it  would  be  absurd  to  allow  the  existence  of  such 
"  a  Court,  and  to  deny  it  the  necessary  power  of  enforcing  its  own 
"  decrees.  For  if  it  has  no  power  of  ordering  in  the  proceeds  of  a 
"  prize  which  is  carried  into  a  neutral  port,  and  sold,  and  the 
"  produce  remitted  to  the  agents  of  the  captors  here,  there  must 
"  necessarily  be  a  fiailure  of  justice.  But  the  constant  and  regular 
"  exercise  of  this  power  is  a  decisive  proof  of  its  legality.  In  the 
"  course  of  the  last  war  several  instances  of  this  sort  occurred, 
"  where  the  Prize  Court  of  Admiralty  exercised  the  jurisdiction  now 
''  contended  for,  and  their  proceedings  were  confirmed  by  the  Court 
"  of  Appeals.  One  of  them  was  in  the  instance  of  the  Buoen 
"  CoTisa^o,  which  was  a  prize  taken  by  an  English  ship,  and  carried 
''  into  Lisbon,  where  the  proceeds  were  lodged  in  an  English  house 
"  under  the  firm  of  Mayne  and  Co.  :  after  condemnation  of  the 
'*  cargo  there,  which  was  confirmed  on  appeal  here,  a  claim  was 
'■'■  set  up  on  the  part  of  the  joint  captors  for  their  proportion  of  the 
"  prize ;  and  a  monition  was  accordingly  issued  from  the  Court  of 
"  Appeal  (at  which  Court  the  Lords  Camden  and  Grantley  were 
"  present),  requiring  Mayne  and  Co.  to  bring  the  proceeds  into 
"  court;  for  disobeying  which  monition  an  attachment  issued  on 
''  the  5th  of  July,  1786  ;  and  in  consequence  of  that  the  proceeds 
"  were  brought  in.  The  cases  of  the  Misericordia,  the  Jean  de 
"  Theodore,  the  Vrow  Maria,  the  Nostra  Seignora  de  Saragossa, 
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"  and  tlie  Santa  Rita,  were  also  mentioned  as  similar  instances. 
*'  This  power  of  the  Admiralty  was  also  incidentaliy  recognised  in 
"  Parliament  in  1785,  when  a  Bill  was  brought  in  for  the  purpose 
"  of  compelling  the  prize  agents  to  deliver  the  proceeds  of  the 
"  capture  at  St.  Eustatia  into  the  hands  of  certain  commissioners ; 
'^  but  that  Bill  was  dismissed  on  the  ground  that  the  Admiralty 
"  Court  had  a  competent  power  to  compel  the  production  o£  the 
"  proceeds,  if  a  proper  case  Vv^ere  made  out.  In  consequence  of 
"  this,  a  monition  has  since  issued  against  these  agents;  some  of 
''  whom  are  indeed  out  of  the  reach  of  the  process  of  the  Court, 
"  but  the  others  are  made  amenable.  Then  if  it  be  objected  that 
"  at  all  events  this  power  of  the  Admiralty  only  exists  till  sentence 
"  of  condemnation,  and  that  afterwards  its  jurisdiction  is  at  an  end, 
"  for  that  then  the  parties  hold  the  proceeds  of  the  prize,  not  as 
*'  agents,  but  in  right  of  property,  it  is  contended, — 

"  2ndly.  That   that  power  subsists  after  a  general  adjudication, 
"  until  all  claims  respecting  the  prize  are  determined.  Those  claims 
"  may  arise  from  three  diiferent    parties;    the  captor  enemy,  the 
"  captured  enemy,  or   a  neutral.     The  rights  of  the  latter  form 
"  the  most  important  object  of  the  attention  of  the  Prize  Court ;  for 
"  with  regard  to  enemies,  the  condemnation  puts  a  final  end  to  their 
*'  claims ;   but  it  is  otherwise  with  respect  to  the  neutrals,  tvliose 
"  claims  arise  after  condemnation ;  and  the  condemnation  itself  is 
"  subject  to  such  rights  as  neutrals  may  have  in  the  property.     The 
"  neutral  master,  who  is  a  mere  carrier,  has  a  lien  on  the  cargo  for 
*'  freight  and  expenses ;  and  this  lien  still  continues,  notwithstanding 
*'  a  general  condemnation,  for  the  cargo  is  condemned  subject  to  his 
'■'■  right.     The  master  is  no  party  to  the  suit  respecting  the  question 
"  of  prize  ;  and  a  judgment  can  only  conclude  those  who  are  parties 
"  to  the  suit.     And  in  this  particular  case  the  plaintiifs  are  bound 
"  by  their  own  agreement ;   for  the  cargo  was  put  into  their  hands 
"  with  an  express  reservation   of  the  question  of  freight,  to  he  heard 
"  in  the  regular  course  of  causes.     So  that  this  cargo  was  only  de- 
"  livered  to  them  conditionallij,  and  a  part  of  this  cargo  sufficient  to 
"  answer  the  claim  for  freight  and  expenses  has  not  been  condemned 
"  at  all.     Neither  can  it  be  said  that  the  question  of  freight  is  to  be 
"  determined  of  course,  because  the  master  is,  in  gener^al,  entitled 
"  to  freight  and  expenses;   for  his  claim  is  subject  to  many  excep- 
*'  tions,   which  cannot  be  determined  without  involving  in  it   the 
"  question  of  prize;   as  if  the  captor  plead  that  the  goods  were  con- 
"  traband,  there  a  direct  question  arises  whether  the  freight  does 
"  not  become  prize  as  well  as  the  goods.     This  is  one  of  the  most 
''  difficult    subjects  which    are    agitated    in  the  Admiralty  Court, 
"  because   it   may  be  affected  by   particular  Treaties,  the  Law  of 
"  Nations,  Proclamations,  or  Orders  in  Council.     Or  if  the  captor 
"  plead  that  the  neutral  refused   search,  or  sailed  under  convoy  of 
"  the  enemy's  ships  of  war,  or  conveyed  intelligence  to  the  enemy, 
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"  they  also  are  waivers  of  the  rights  of  neutrality,  and  must  be  dls- 
"  cussed  before  the  question  of  freight  can  be  determined ;  but  of 
"  none  of  them  can  the  Common  Law  Courts  take  cognisance.  The 
"  question  of  freight  must  be  determined  by  the  same  Court  which 
"  determines  the  principal  question  of  prize  ;  otherwise  the  Courts 
"  of  Common  Law  must  be  converted  into  Prize  Courts.  It  may  be 
''  said  that  the  freight  may  be  adjudged  in  the  Admiralty,  and  that 
*'  a  proceeding  may  be  instituted  in  a  Common  Law  Court  to  enforce 
"  that  decree:  but  it  would  be  in  vain  for  the  Admiralty  to  adjudge 
"  the  question  of  prize,  if  they  could  not  order  the  proceeds  to  be 
"  brought  into  their  Court.  If  they  could  not  give  efftct  to  their 
"  own  adjudication,  they  would  have  a  power  of  adjudging  that 
"  which  they  could  not  execute,  and  the  Common  Law  Courts  would 
"  have  to  execute  that  decree,  the  justice  of  which  they  could  not 
"  examine  ;  a  species  of  judicature  not  only  vexatious  to  the  sub- 
"  ject,  but  also  degrading  to  both  the  Courts.  This  jurisdiction 
"  now  claimed  by  the  Admiralty  Vv^as  recognised  by  Lord  Mansfield 
^'  in  Livingston  and  another  v.  M^Kenzie,  at  Nisi  Prius  in  1766. 
"  The  ship  Margaret  (a)  was  taken  in  the  war  before  the  last  by 
'^  a  King's  ship,  but  restored  by  the  sentence  of  the  Vice -Admiralty 
^'  Court  in  Jamaica;  that  sentence  was  confirmed  on  appeal  here, 
^'  and  the  cause  was  remitted  back  to  Jamaica.  The  captured, 
"  however,  brought  an  action  here  at  Common  Law,  founded  on  the 
*'  sentence  of  reversal ;    but  Lord  Mansfield  was  of  opinion  that  it 

(«)  In  1762  this  vessel,  being  the  property  of  Livingston  and  Welsh 
of  New  York,  sailed  from  thence  with  a  cargo  of  lumber  and  provisions 
bound  to  Jamaica,  where  she  delivered  her  cargo  ;  and  with  the  pro- 
ceeds, amounting  to  1,300L  in  specie,  she  proceeded  on  a  farther  voyage 
to  the  Spanish  settlement  of  Monti  Cliriste,  in  the  course  of  which  she 
was  taken  by  His  Majesty's  ship  the  "Defiance,''  commanded  by 
Captain  M'Kenzie.  He  took  the  specie  out  of  the  ship,  and  put  a 
prize-master  and  mariners  on  board  to  conduct  her  to  Jamaica  ;  but 
before  her  arrival  there  she  was  captured  by  a  French  ship  of  war,  and 
carried  into  Port-au-Prince,  where  she  was  condemned  to  the  French 
captors.  Captain  M'Kenzie  soon  afterwards  instituted  a  suit  in  the 
Vice-Admiralty  Court  in  Jamaica  against  the  specie,  which  he  either 
kept  in  his  jDossession  or  had  paid  into  the  hands  of  his  agent  there. 
A  claim  was  then  set  up  by  the  master  for  the  ship  as  the  property  of 
Livingston  and  Welsh,  British  subjects,  residing  at  New  York,  and 
for  the  specie,  as  the  property  of  the  said  owners  and  of  him  the 
claimant,  also  a  British  subject.  On  the  2Utli  of  October,  1762,  after 
hearing  the  cause,  the  Judge  of  the  Vice- Admiralty  Court  at  Jamaica 
decreed  the  sum  of  1,300?.  in  the  possession  of  the  captor  to  be  restored 
to  the  claimant,  and  the  ship  and  the  rest  of  the  eff'ects  on  board  at 
the  time  of  the  capture,  or  the  full  value,  to  be  also  restored  to  the 
claimant.  From  this  decree  Captain  M'Kenzie  appealed  to  the  Lords 
Commissioners  of  Appeals  in  Prize  Causes,  who  on  the  1st  of  May, 
1764,  affirmed  the  sentence  below,  and  decreed  the  cause  to  be  re- 
mitted. About  two  years  after  this  decree  the  action  was  brought  here. 
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**  was  not  maintainable,  as  the  que?^tion  arose  out  of  a  prize  cause, 
"  and  that  the  Courfs  of  Admiralty  ought  to  enforce  their  own 
"  decrees;  and  he  nonsuited  the  plaintiffs.  In  determining  a 
"  question  of  this  kind,  the  situation  of  neutrals  is  also  entitled  to 
"  some  consideration  ;  they  are  brought  into  litigation,  without  any 
"  misconduct  on  their  parts,  on  account  of  hostilities  between  this 
"  and  some  other  country  ;  and  if  they  were  subject  to  the  vexation 
"  and  expense  of  instituting  a  fresh  suit  in  a  Common  Law  Court, 
"  after  having  gone  through  all  the  proceedings  in  the  Court  of 
"  Admiralty,  it  would  be  an  inducement  to  foreign  Powers  in  time 
"  of  war  to  enter  into  armed  neutralities." 
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Might  to  capture  Enemy's  Goods  in  Neutral  Bottoms.  Opinion 
of  Lampredi.  {From  "  Commercio  dei  Fopoli  Neutrali  in  tempo 
di  GuerraP  Trattato  di  Gio.  M.  Lampredi.  In  Firenze^  1788. 
Parte  I.  pp.  149-153.) 

"  Del  resto  non  avvi  esecuzione  di  diritto  perfetto  che  non  rechi 
''  molestia  e  danno  a  qualche  individuo.  To  alzo  il  mio  edifizio,  e 
"  tolgo  la  luce  al  mio  vicino  ;  circondo  di  siepe  un  campo,  e  impe- 
"  disco  il  comodo  passo  ai  confinanti  proprietarj  ;  vendo  le  mie 
"  grasce,  e  diminuisco  il  prezzo  di  quelle  degli  altri,  perche  scemano 
"  i  compratori :  intraprendo  un  genere  di  commercio,  e  diminuisco  il 
"  guadagno  di  un  terzo  che  era  solo  a  farlo,  ec.  :  ma  per  queste  moles- 
"  tie  che  risente  qualche  individuo,  I'esecuzione  di  quel  diritti  non 
"  si  potrebbe  impedire,  se  non  nel  caso  dell'  estrema  necessita,  nella 
*'  coUisione  dei  diritti,  e  con  le  cautele  exposte  di  sopra.  Anche  il 
"  diritto  naturale  dei  Neutrali  di  seguitare  con  le  Nazioni  Belligeranti 
"  il  solito  commercio  reca  pregiudizio  alle  medesime  ;  molte  Navi 
"  Keutrali  cariche  di  Merci  Nemiche  eviteranno  la  vigilanza  degli 
"  Armafcori,  ma  per  questo  quel  diritto  non  e  men  giiisto. 

"  Questa  riHessione  mi  fa  strada  a  toglier  di  mezzo  le  sopra 
''  esposte  contradizioni.  Se  e  lecito.  dicono  alcuni,  predar  la  roba  del 
"  nemico  ovunque  si  trovi,  ed  anche  sopra  i  Bastimenti  pacifici,  con 
"  lesione  evidente  della  liberta  dei  Neutrali,  e  cio  perche  il  nemico 
"  ha  diriuto  di  diminuir  le  forze  dell'  altro  all'  infinite,  all'  efFetto 
"  di  disporlo  alia  pace,  perche  non  e  lecito  arrestare  e  impedire  i 
*'  Neutrali,  che  portano  alle  spiagge  nemiche  Merci  lor  proprie  ? 
'*  Non  traggono  da  queste  i  Nemici  un  rinforzo,  che  reca  all'  altra 
"  parte  un  danno  irreparabile  ?  Perche  e  illecito  il  primo,  e  lecito 
"  il  secondo?  Perche  la  necessita  della  tua  difesa  ti  permette  di 
"  attaccar  la  liberta  ed  indipendenza  di  quelle,  che  portano  le  Merci 
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"  appartenenti  ai  nemici,  e  non  ti  permette  di  far  lo  stesso  con  i 
*'  Neutrali  che  portano  le  loro  proprie  Merci  ?  Perche,  io  rispondo, 
"  il  danno  della  preda  cade  quasi  tutto  sopra  i  Nemici,  e  quel  poco 
"  che  cade  sopra  gli  Amici  e  Neutrali  si  puo,  come  si  e  veduto, 
"  facilmente  riparare,  ma  il  danno  che  risen tirebbero  i  Neutrali 
"  dair  essere  impediti  di  vendere  come  prima  facevano  le  loro  Merci 
"  naturali  e  industrial!  alle  Nazioni,  che  ora  per  accidente  sono  in 
"  Guerra,  caderebbe  tutto  sopra  di  loro,  ne  si  potrebbe  in  alcun  mode 
"  riparare  ;  che  se  riparar  si  potesse,  io  non  dubito  punto  che  il  Guer- 
"  reggiante  non  avesse  il  diritto  di  arrestare  tutte  le  Navi  del  Neu- 
"  trail  che  recano  Merci  utili  alia  Nazione  nemica,  ofFerendosi  per 
*'  esempio  di  comprarle  a  contanti,  e  se  si  trattasse  di  permuta,  esiben- 
"  dosi  a  somministrarla  esso  medesimo  all'  istesso  prezzo,  ed  alle 
"  medesime  condizioni ;  ma  siccome  il  primo  esigerebbe  una  spesa 
"  enorme,  che  nessuna  Nazione  potrebbe  sostenere,  I'altro  sarebbe 
"  moralmente  impossibile,  giacche  una  Nazione  non  puo  esserfornita 
"  delle  cose  naturali  ed  industriali,  che  sono  proprie  dell'  altra,  cosi 
'*  ne  viene  che  tra  i  due  diritti  perfetti,  che  si  trovano  in  collisione, 
"  si  permetta  I'esercizio  di  quello  che  impedito  arrecherebbe  un 
"  danno,  che  non  e  in  modo  alcuno  riparabile. 

"  Questa  ragione  fortissima,  a  cui  non  mi  par  che  si  possa  dare  nes- 
"  suna  adequatarisposta,  mi  ha  persuaso  una  volta,  e  mi  persuade  an- 
^'  cora,  chenon  avvi  contradizione  alcunatrale  due  Leggi  delle  Nazioni, 
"  delle  quali  Tuna  permette  la  preda  della  roba  nemica  nei  Bastimenti 
"  dei  Neutrali,  1'  altra  permette  ai  Neutrali  il  trasporto  e  la  vendita 
"  della  roba  loro  alle  Nazioni  nemiche  ;  ambedue  devono  esser  riguar- 
"  date  come  regole  inviolabili  per  le  Nazioni  Belligeranti,  e  per  i 
"  popoli  pacitici  in  tempo  di  guerra ;  ed  ambedue  son  fondate  in 
"  ragione,  perche  salvano  ad  un  tempo  medesimo  e  i  Diritti  dei 
"  Guerreggianti,  e  quelli  dei  Neutrali,  tra  i  quali  se  i  Locatori  dell' 
"  Opere  e  delle  Navi  loro  risentono  qualche  danno,  debbono  piut- 
*'  tosto  che  dei  Guerreggianti  dolersi  dell'  infortunio  della  Guerra, 
"  di  cui  gli  efFetti  dannosi  e  funesti  sono  risentiti  piu  6  meno,  non 
"  solamente  da  loro,  ma  ancora  da  tutte  le  altre  Nazioni  Commer- 
"  cianti,  e  particolarmente  da  quelle  che  erano  usate  ad  avere  un 
"  commercio  ordinario  con  le  Nazioni  in  Guerra." 
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27  ^  28  Vict.  cap.  23  : — "  An  Act  to  repeal  enactments  relating 
'  to  naval  prize  of  war  and  matters  connected  therewith  or  with 
'  the  discipline  or  management  of  the  navy." — Passed  23rd  June, 
'  1864. 


27  Sf  28  Vict.  cap.  24  : — "  An  Act  to  provide  for  the  appoint- 
''  raent,  duties,  and  remuneration   of  agents  for  ships  of  war,  and 
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"  for   the  distribution  o£  salvage,  bounty,  prize,  and  other  money 
"  among  the  officers  and  crews  thereof." — Passed  23rd  June,  1864. 
"  Be  it  enacted,  &c. 

"  Preliminary. 

"  1.  This  Act  may  be  cited  as  the  Naval  Agency  and  Distribu- 
"  tion  Act,  1864. 

"  2.  In  this  Act— 

"  The  term  '  the  Lords  of  the  Admiralty  '  means  the  Lord  High 
"  Admiral  of  the  United  Kingdom,  or  the  Commissioners  for  execut- 
"  ing  the  office  of  Lord  High  Admiral  : 

"  The  term  '  the  High  Court  of  Admiralty '  means  the  High 
"  Court  of  Admiralty  of  England  : 

"  The  term  '  ship  of  war  '  includes  vessel  of  war: 

"The  term  'officers  and  crew'  includes  all  flag  officers,  com- 
"  manders,  and  other  officers,  engineers,  seamen,  marines,  soldiers, 
"  and  others  on  board  any  of  Her  Majesty's  ships  of  war. 

"  3.  Any  ship  or  vessel  belonging  to  Her  Majesty,  and  in  actual 
"  service  (other  than  a  ship  of  war),  may  be  declared  by  the  Lords 
"  of  the  Admiralty  to  be  a  ship  of  war  for  the  purposes  of  this  Act ; 
"  and  all  the  provisions  of  this  Act  shall  thereupon  apply  to  such 
''  ship  or  vessel,  and  shall  continue  to  so  apply,  as  long  as  she  then 
*'  continues  in  actual  service,  but  no  longer. 

"  Appointment  of  Ship's  Agent. 

"  4.  Each  of  Her  Majesty's  ships  of  war  shall  at  all  times  while 
"  in  commission  have,  for  the  purposes  of  this  Act,  an  agent  styled 
"  the  ship's  agent,  to  be  appointed  in  the  first  instance  as  soon  as 
"  may  be  after  the  ship  is  put  in  commission,  and  afterwards  from 
"  time  to  time  as  a  vacancy  in  the  office  or  other  occasion  may 
*'  require. 

"  5.  The  ship's  agent  shall  be  appointed  from  time  to  time  at 
"  pleasure  by  the  commanding  officer  of  the  ship  for  the  time  being, 
"by  an  instrument  signed  and  attested  in  the  form  given  in  the 
"  schedule  to  this  Act. 

"  6.  Any  such  instrument  shall  not  have  effect  unless  and  imtil 
"  it  is  ffied  in  the  registry  of  the  High  Court  of  Admiralty,  having 
"  been  previously  registered  in  the  office  of  the  Accountant- General 
"  of  the  Navy. 

"  An  official  copy  of  any  such  instrument  under  the  seal  of  the 
"  High  Court  of  Admiralty  shall  be  conclusive  evidence  thereof. 

"  7.  A  person  holding  any  office  or  employment  in  Her  Majesty's 
"  service  or  under  the  crown,  or  a  proctor,  attorney,  or  solicitor, 
*'  shall  not  be  capable  of  being  a  ship's  agent. 

"  If  any  person  being  a  ship's  agent  accepts  any  such  office  or 
"  employment,  or  becomes  a  proctor,  attorney,  or  solicitor,  his 
"  appointment  as  ship's  agent  shall  be  thereby  vacated. 
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"  8.  A  partnership  body,  not  incorporated,  may  be  appointed  a 
"  ship's  agent ;  and  in  that  case  the  partners  for  the  time  being,  or 
"  any  one  or  more  of  them,  may  act  as  the  agent ;  and  any  change 
"  of  partners  shall  not  affect  the  appointment. 

"  The  names  of  the  partners  shall  at  the  time  of  appointment, 
"  and  from  time  to  time  on  any  change  happening,  be  registered  in 
''  the  office  of  the  Accountant- General  of  the  Navy,  and  in  the 
*'  registry  of  the  High  Court  of  Admiralty. 

"  9.  The  appointment  of  the  ship's  agent  shall  not  be  affected  by 
"  a  change  of  the  commanding  officer  of  the  ship. 

"  10.  The  ship's  agent  shall  at  all  times  have  an  office  or  place 
''  of  business  within  five  miles  of  the  General  Post  Office, 
"  London. 

"  11.  The  ship's  agent  shall  be  subject  to  the  jurisdiction  and 
"  authority  of  the  High  Court  of  Admiralty  as  if  he  were  an  officer 
"■  of  the  Court,  and  in  case  of  any  neglect  or  misconduct  on  his 
"  part  shall  be  liable  to  be  proceeded  against  and  punished 
''  accordingly. 

"  Duties  of  Ship^s  Agents. 

"  12.  It  shall  be  the  duty  of  the  ship's  agent,  by  himself  or  by 
"  a  proper  sub-agent  appointed  and  remunerated  by  him,  to  take  or 
^'  cause  or  procure  to  be  taken  all  steps  and  proceedings,  and  do  or 
"  cause  or  procure  to  be  done  all  things,  that  may  be  necessary  or 
"  proper  to  be  taken  or  done  for  any  purpose  on  behalf  or  in  the 
"  name  of  the  ship  or  of  the  officers  and  crew  thereof,  or  any  of 
"  them,  in  the  several  cases  following. 

"  In  case  of  salvage  services  rendered  to  any  ship  or  cargo,  or 
"  otherwise,  within  the  meaning  of  the  enactments  for  the  time  being 
"  in  force  relating  to  merchant  shipping  : 

"  In  case  of  any  breach  of  any  law  respecting  national  character 
"  or  otherwise  relating  to  merchant  shipping  : 

"  In  case  of  any  seizure  for  breach  of  any  law  relating  to  the 
"  customs : 

"  In  case  of  any  seizure  or  capture  under  any  Act  relating  to  the 
*'  abolition  of  the  slave-trade  : 

"  In  case  of  any  matter  arising  out  of  an  attack  on  or  engage- 
"  ment  with  persons  alleged  to  be  pirates,  afloat  or  on  shore  : 

"  lu  case  of  any  capture,  recapture,  or  destruction  of  any  ship, 
''  goods,  or  thing  in  time  of  war  or  hostilities: 

"  In  case  of  any  special  service  or  other  matter  in  respect  whereof 
''  any  grant,  reward,  or  remuneration  is  payable. 

'Distribution  of  Salvage,  Bounty,  Prize,  and  other  Money. 

''  13.  Where  in  any  of  the  several  cases  aforesaid  any  money  is 
^^  distributable  among  the  officers  and  crew  of  any  of  Her  Majesty's 
"  fships  of  war,  the  costs,  charges,  and  expenses  of  the   officers  and 
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'  crew  and  of  the  ship's  agent,  and  all  other  (if  any)  costs,  charges, 
'  or  expenses  properly  chargeable  against  that  money,  shall  be  paid 
'  thereout  betbre  distribution  thereof,  all  such  costs,  charges,  and 
'  expenses  being  first  taxed  and  allowed  by  the  proper  officer  of 
'  the  Court  having  jurisdiction  in  the  case,  and  if  there  is  no  such 
'  Court,  then  by  the  registrar  of  the  High  Court  of  Admiralty. 

"  14.  In  the  several  cases  aforesaid,  money  distributable  among 
■*  the  officers  and  crew  of  any  of  Her  Majesty's  ships  of  war,  so  far 
"  as  full  provision  respecting  the  distribution  thereof  is  not  made 
"  by  or  under  any  Act  of  Parliament  other  than  this  Act,  shall  be 
"  distributed  under  the  direction  of  the  Lords  of  the  Admiralty  in 
"  the  shares  in  that  behalf  specified  in  any  royal  proclamation  or 
"  Order  in  Council. 

"  15.  The  several  shares  of  any  such  money  as  aforesaid  shall  be 
"  paid  to  the  persons  entitled  thereto  in  such  manner,  and  subject 
"  and  according  to  such  restrictions,  conditions,  and  provisions,  as 
"  may  from  time  to  time  be  directed  by  Order  in  Council. 

"  -^^ny  assignment,  sale,  or  contract  of  or  relating  to  any  such 
'■'■  money  as  aforesaid,  payable  in  respect  of  the  services  of  any 
"  petty  officer  or  seaman,  non-commissioned  officer  of  Marines  or 
"  Marine,  other  than  such  as  may  be  made  or  entered  into  under 
"  the  authority  of  and  in  conformity  with  any  such  Order  in 
*'  Council,  shall  be  void. 

'■  16.  All  bills,  orders,  receipts,  and  other  instruments  drawn, 
"  given,  or  made  under  the  authority  or  in  pursuance  of  any  such 
"  Order  in  Council  by,  to,  or  upon  any  officer  or  person  in  the 
"  service  of  Her  Majesty  or  of  the  Lords  of  the  Admiralty,  shall  be 
"  exempt  from  stamp  duty. 

"17.  All  forfeited  and  unclaimed  shares  and  balances  of  prize 
"  money,  and  a  percentage  of  five  pounds  in  every  one  hundred 
"  pounds  out  of  the  proceeds  of  all  prizes,  and  out  of  all  grants  to 
"  the  Royal  Navy  and  Marines,  and  out  of  all  bounty  money,  and 
"  also  out  of  all  other  money  distributable  in  the  several  cases 
'*  aforesaid  among  the  officers  and  crew  of  any  of  Her  Majesty's 
''  ships  of  war  out  of  which  such  percentage  is  at  the  commence- 
"  ment  of  this  Act  by  law  deducted,  shall,  under  the  direction  of 
''  the  Lords  of  the  Admiralty,  continue  to  be  carried  to  and  to  form 
"  part  of  the  naval  prize  cash  balance. 

"  So  much  of  the  naval  prize  cash  balance  as  the  Lords  of  the 
"  Admiralty  think  expedient  shall  from  time  to  time  by  Her 
"  Majesty's  Paymaster-General,  under  the  authority  and  direction 
"  of  the  Lords  of  the  Admiralty,  be  paid  and  transferred  to  the 
"  Consolidated  Fund  of  the  United  Kingdom. 

"  In  case  at  any  time  a  claim  in  respect  of  prize  or  bounty  money 
"  is  made  which  the  naval  prize  cash  balance  is  not  sufficient  to 
*'  meet,  there  shall  be  paid  out  of  the  said  Consolidated  Fund  a 
*'  sufficient  sum  to  meet  such  claim. 
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"  18.  A  ship's  agent  shall  be  entitled,  on  request,  and  on  payment 
"  of  reasonable  expenses,  to  be  furnished  with  copies  of  or  extracts 
"  from  any  official  accounts  kept  under  or  for  the  purposes  of  this 
"  Act  in  relation  to  any  of  Her  Majesty's  ships  of  war  for  which  he 
"  is  agent. 

"  Remuneration  of  Ship's  Agent. 

"  19.  Before  any  such  money  as  aforesaid  is  distributed  among 
"  the  officers  and  crew  of  any  of  Her  Majesty's  ships  of  war,  there 
"  shall  be  paid,  under  the  direction  of  the  Lords  of  the  Admiralty, 
"  to  the  ship's  agent  a  percentage  of  two  and  a  half  2:>er  centum  on 
^'  the  net  amount  actually  distributable,  as  the  sole  and  full  remu- 
"  neration  of  the  ship's  agent  for  his  services  in  the  case. 

"  20.  In  the  following  cases, — 

"  Where  more  than  one  of  Her  Majesty's  ships  of  war  are 
"  entitled  to  participate  in  any  such  money, — 

"  Where  the  ship's  agent  is  changed  pending  proceedings, — 

"  The  ship's  agent's  percentage  shall,  in  case  of  difference,  be 
"  apportioned  between  or  among  the  respective  agents  of  the  several 
"  ships,  or  the  several  persons  having  been  and  being  the  ship's 
"  agent  (as  the  case  may  be),  in  such  manner  as  the  Registrar  of  the 
"  High  Court  of  Admiralty  thinks  just,  having  regard  to  the  dura- 
"  tion  and  character  of  the  services  of  the  several  agents  in  the 
"  case,  subject  to  objection  to  the  Registrar's  award  to  be  taken 
"  before  the  Judge  of  the  Court. 

"  Investment  of  Salvage,  Bounty,  Prize,  and  other  Money. 

"  21.  Any  money  for  the  time  being  awaiting  distribution,  but 
*'  for  any  reason  not  immediately  distributable  as  aforesaid,  may, 
*'  under  the  direction  of  the  Lords  of  the  Admiralty,  be  invested  in 
"or  on  any  proper  stocks,  funds,  or  securities ;  and  the  proceeds 
"  of  those  stocks,  funds,  or  securities,  and  any  dividends  or  interest 
"  accrued  due  thereon,  shall  be  distributed  as  the  money  invested 
"  would  have  been  distributed  if  an  investment  had  not  been  made  : 

"  Provided  that  no  such  investment  shall  be  made  of  any  money 
"  pending  any  adverse  claim  thereto,  except  with  the  consent  of  the 
"  claimant. 

"  Decision  as  to  Distribution  or  Investment. 

"  22.  Where  any  question  (whether  in  respect  of  asserted  joint 
"  capture,  or  in  respect  of  flag  shares,  or  in  respect  of  any  other 
"  matter)  arises  concerning  the  distribution  of  any  money  distri- 
"  butable  as  aforesaid,  or  concerning  any  investment  thereof,  actual 
"  or  intended,  the  High  Court  of  Admiralty  shall  have  exclusive 
"jurisdiction  to  hear  and  determine  the  same;  and  any  person, 
*'  claiming  an  interest  in  such  money,  or  the  Lords  of  the  Admiralty, 
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"  may  apply  to  the  High  Court  of  Admiralty  for  a  judgment  on 
"  that  question  ;  and  the  Court,  after  hearing  the  parties  interested, 
"  shall  decide  thereon,  and  such  decision  shall  be  final,  and  shall  be 
*'  binding  on  all  persons  concerned. 

"  Miscellaneous. 

"  23.  Nothing  in  this  Act  shall, — 

*'  (1.)  Authorise  a  ship's  agent  or  his  sub-agent  to  practise  or  act 
"  as  a  proctor,  attorney,  solicitor,  or  other  legal  practitioner  in  any 
"  Court;  or 

"  (2.)  Affect  the  right  or  power  of  the  officers  and  crew  of  any 
"  of  Her  Majesty's  ships  of  war  as  salvors,  seizors,  captors,  re- 
"  captors,  or  otherwise,  or  of  any  of  such  officers  and  crew,  to  take 
"  or  cause  or  procure  to  be  taken  any  step  or  proceeding,  or  do  or 
"  cause  or  procure  to  be  done  anything,  that  may  be  necessary  or 
"  proper  to  be  taken  or  done  for  any  purpose  in  any  Court  or  else- 
"  where,  in  case  of  the  absence  or  default  of  the  ship's  agent ;   or 

"  (3.)  Affect  any  right  or  power  of  control,  or  other  authority, 
"  that  Her  Majesty  has  or  may  exercise  in  any  prize  cause  or  other 
"  proceeding. 

"  24.  Nothing  in  this  Act  shall  invalidate  an  appointment  of  an 
"  agent  made  before  the  commencement  of  this  Act  under  The  Navy 
"  Prize  Agents  Act,  1863  ;  but  every  agent  so  appointed  shall,  from 
"  the  commencement  of  this  Act,  be  subject  to  this  Act  as  if  he 
"  were  appointed  under  it. 

"25.  Her  Majesty  in  Council  may  from  time  to  time  make  such 
''  orders  as  seem  meet  for  the  better  execution  of  this  Act. 

"  26.  Every  Order  in  Council  under  this  Act  shall  be  published 
"  in  the  London  Gazette,  and  shall  be  laid  before  both  Houses 
"  of  Parliament  within  thirty  days  after  the  making  thereof,  if 
"  Parliament  is  then  sitting,  and,  if  not,  then  within  thirty  days 
*'  after  the  next  meeting  of  Parliament. 

"  27.  This  Act  shall  commence  on  such  day,  not  later  than  the 
"  first  day  of  Januarij  One  thousand  eight  hundred  and  sixty-five, 
"  as  Her  Majesty  in  Council  thinks  fit  to  direct. 

"  Form  of  Appointment  of  Ship's  Agent. 

"  I,  1  Commanding  Officer  of  Her  Majesty's  ^  hereby 

"  appoint  ^  of  ^  to  be  the  Ship's  Agent  for  the  purposes 

"  of  The  Naval  Agency  and  Distribution  Act,  1864. 

"  Dated  the  day  of  (Signed)     A.  B. 

"  Witness,  (Signed)      C.  Z)." 


^  Name  of  Officer.  ^  Description  and  Name  of  Ship. 

2  Name  of  Agent.  *  Address  of  Agent. 
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27  ^  28  Vict.  cap.  25  : — "  An  Act  for  regulating  naval  prize  of 
<'  war."— Passed  23rd  June,  186  L 

"  Whereas  it  is  expedient  to  enact  permanently,  with  amend- 
''  ments,  such  provisions  concerning  naval  prize,  and  matters  con- 
"  nected  therewith,  as  have  heretofore  been  usually  passed  at  the 
"  beginning  of  a  war. 

''  Be  it  therefore  enacted,  &c. 


"  Preliminary. 

"  1.  This  Act  may  be  cited  as  The  Naval  Prize  Act,  1864. 

"2.  In  this  Act— 

"  The  term  '  the  Lords  of  the  Admiralty '  means  the  Lord  High 
"  Admiral  of  the  United  Kingdom,  or  the  Commissioners  for 
"  executing  the  office  of  Lord  High  Admiral: 

"  The  term  '  the  High  Court  of  Admiralty  '  means  the  High 
*'  Court  of  Admiralty  oi  England. 

"  The  term  'any  of  Her  Majesty's  ships  of  war'  includes  any 
*'  of  Her  Majesty's  vessels  of  war,  and  any  hired  armed  ship  or  vessel 
"  in  Her  Majesty's  service  : 

"  The  term  '  officers  and  crew  '  includes  flag  officers,  commanders, 
"  and  other  officers,  engineers,  seamen,  marines,  soldiers,  and  others 
"  on  board  any  of  Her  Majesty's  ships  of  war  : 

"  The  term  '  ship '  includes  vessel  and  boat,  with  the  tackle,  furni- 
"  ture,  and  apparel  of  the  ship,  vessel,  or  boat: 

"  The  term  '  ship  papers '  includes  all  books,  passes,  sea  briefs, 
"  charter-parties,  bills  of  lading,  cockets,  letters,  and  other  docu- 
"  ments  and  writings  delivered  up  or  found  on  board  a  captured 
"  ship. 

"  The  term  '  goods  '  includes  all  such  things  as  are  by  the  course 
'•'  of  Admiralty  and  law  of  nations  the  subject  of  adjudication  as 
"  prize  (other  than  ships). 


"  I. — Prize  Courts. 

"  3.  The  High  Court  of  Admiralty  and  every  Court  of  Admiralty 
or  of  Vice-Admiralty,  or  other  Court  exercising  Admiralty  juris- 
diction in  Her  Majesty's  dominions,  for  the  time  being  authorised 
to  take  cognisance  of  and  judicially  proceed  in  matters  of  prize, 
fchall  be  a  Prize  Court  within  the  meaning  of  this  Act. 
"  Every  such  Court,  other  than  the  High  Court  of  Admiralty,  is 
comprised  in  the  term  '  Vice- Admiralty  Prize  Court,'  when  here- 
after used  in  this  Act. 
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'^  High  Court  of  Admiralty. 

"  4.  The  High  Court  of  Admiralty  shall  have  jurisdiction  through- 
"  out  Her  Majesty's  dominions  as  a  Prize  Court. 

"  The  High  Court  of  Admiralty  as  a  Prize  Court  shall  have  power 
"  to  enforce  any  order  or  decree  of  a  Vice-Admiralty  Prize  Court, 
"  and  any  order  or  decree  of  the  Judicial  Committee  of  the  Privy 
"  Council  in  a  Prize  Appeal. 

'■^Appeal;  Judicial  Committee, 

"  5.  An  appeal  shall  lie  to  Her  Majesty  in  Council  from  any 
"  order  or  decree  of  a  Prize  Court,  as  of  right  in  case  of  a  final 
"  decree,  and  in  other  cases  with  the  leave  of  the  Court  making  the 
"  order  or  decree. 

"  Every  appeal  shall  be  made  in  such  manner  and  form  and 
"  subject  to  such  regulations  (including  regulations  as  to  fees,  costs, 
"  charges,  and  expenses)  as  may  for  the  time  being  be  directed  by 
"  Order  in  Council,  and  in  the  absence  of  any  such  order,  or  so  far  as 
"  an}'  such  order  does  not  extend,  then  in  such  manner  and  form 
"  and  subject  to  such  regulations  as  are  for  the  time  being  pre- 
"  scribed  or  in  force  respecting  maritime  causes  of  appeal. 

"  6.  The  Judicial  Committee  of  the  Privy  Council  shall  have  juris- 
"  diction  to  hear  and  report  on  any  such  appeal,  and  m.ay  therein 
"  exercise  all  such  powers  as  for  the  time  being  appertain  to  them 
"  in  respect  of  appeals  from  any  Court  of  Admiralty  jurisdiction, 
"  and  all  such  powers  as  are  under  this  Act  vested  in  the  High 
"  Court  of  Admiralty,  and  all  such  powers  as  were  wont  to  be 
"  exercised  by  the  Commissioners  of  Appeal  in  prize  causes. 

"  7.  All  processes  and  documents  required  for  the  purposes  of  any 
"  such  appeal  shall  be  transmitted  to  and  shall  remain  in  the  custody 
*•'  of  the  registrar  of  Her  Majesty  in  prize  appeals. 

"  8.  In  every  such  appeal  the  usual  inhibition  shall  be  extracted 
"  from  the  registry  of  Her  Majesty  in  prize  appeals  within  three 
"  months  after  the  date  of  the  order  or  decree  appealed  from,  if  the 
"  appeal  be  from  the  High  Court  of  Admiralty,  and  within  six 
"  months  after  that  date  if  it  be  from  a  Vice- Admiralty  Prize  Court. 

"  The  Judicial  Committee  may,  nevertheless,  on  sufficient  cause 
"  shown,  allow  the  inhibition  to  be  extracted  and  the  appeal  to  be 
"  prosecuted  after  the  expiration  of  the  respective  periods  aforesaid. 

*'  Vice-Admiralt?/  Prize  Courts, 

*'  9.  Every  Vice- Admiralty  prize  court  shall  enforce  within  its 
*'  jurisdiction  all  orders  and  decrees  of  the  Judicial  Committee  in 
"  prize  appeals  and  of  the  Pligh  Court  of  Admiralty  in  prize  causes. 

"  10.  lier  Majesty  in  Council  may  grant  to  the  Judge  of  any 
"  Vice- Admiralty  Prize  Court  a  salary  not  exceeding  five  hundred 
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"  pounds  a  year,  payable  out  of  money  provided  by  Parliament, 
"  subject  to  sucb  regulations  as  seem  meet. 

"  A  Judge  to  whom  a  salary  is  so  granted  sball  not  be  entitled 
"  to  any  further  emolument,  arising  from  fees  or  otherwise,  in  respect 
*'  of  prize  business  transacted  in  his  Court. 

"  An  account  of  all  such  fees  shall  be  kept  by  the  registrar  of 
"  the  Court,  and  the  amount  thereof  shall  be  carried  to  and  form 
"  part  of  the  Consolidated  Fund  of  the  United  Kingdom. 

"11.  In  accordance,  as  far  as  circumstances  admit,  with  the  prin- 
"  ciples  and  regulations  laid  down  in  the  Superannuation  Act,  1859, 
"  Her  Majesty  in  Council  may  grant  to  the  Judge  of  any  Vice- 
"  Admiralty  Prize  Court  an  annual  or  other  allowance,  to  take 
"  effect  on  the  termination  of  his  service,  and  to  be  payable  out  of 
"  money  provided  by  Parliament. 

"  12.  The  Registrar  of  every  Vice- Admiralty  Prize  Court  shall,  on 
"  the  first  day  of  January  and  first  day  of  July  in  every  year, 
"  make  out  a  return  (in  such  form  as  the  Lords  of  the  Admiralty 
"  from  time  to  time  direct)  of  all  cases  adjudged  in  the  Court  since 
"  the  last  half-yearly  return,  and  shall  with  all  convenient  speed 
"  send  the  same  to  the  Registrar  oi  the  High  Court  of  Admiralty, 
"  who  shall  keep  the  same  in  the  registry  of  that  Court,  and  who 
"  shall,  as  soon  as  conveniently  may  be,  send  a  copy  of  the  returns  of 
*'  each  half-year  to  the  Lords  of  the  Admiralty,  who  shall  lay  the 
■'  same  before  both  Houses  of  Parliament. 

^'  GeneraL 

*'  13.  The  Judicial  Committee  of  the  Privy  Council,  with  the 
•'  Judge  of  the  High  Court  of  Admiralty,  may  from  time  to  time  frame 
''  general  orders  for  regulating  (subject  to  the  provisions  of  this 
*'  Act)  the  procedure  and  practice  of  Prize  Courts,  and  the  duties 
*'  and  conduct  of  the  officers  thereof  and  of  the  practitioners  therein, 
"  and  for  regulating  the  fees  to  be  taken  by  the  officers  of  the 
*'  Courts,  and  the  costs,  charges,  and  expenses  to  be  allowed  to  the 
*'  practitioners  therein. 

'^  Any  such  general  orders  shall  have  full  effect,  if  and  when 
*'  approved  by  Her  Majesty  in  Council,  but  not  sooner  or  otherwise. 

"  Every  Order  in  Council  made  under  this  section  shall  be  laid 
"  before  both  Houses  of  Parliament. 

"  Every  such  Order  in  Council  shall  be  kept  exhibited  in  a  con- 
"  spicuous  place  in  each  Court  to  which  it  relates. 

"  14.  It  shall  not  be  lawful  for  any  registrar,  marshal,  or  other 
"  officer  of  any  Prize  Court,  or  for  the  registrar  of  Her  Majesty  in 
"  prize  appeals,  directly  or  indirectly  to  act  or  be  in  any  manner 
"  concerned  as  advocate,  proctor,  solicitor,  or  agent,  or  otherwise,  in 
"  any  prize  cause  or  appeal,  on  pain  of  dismissal  or  suspension  from 
"  office,  by  order  of  the  Court  or  of  the  Judicial  Committee  (as  the 
"  case  may  require). 
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''  15.  It  shall  not  be  lawful  for  any  proctor  or  solicitor,  or  person 
"  practising  as  a  proctor  or  solicitor,  being  employed  by  a  party  in  a 
"  prize  cause  or  appeal,  to  be  employed  or  concerned,  by  himself  or 
"  his  partner,  or  by  any  other  person,  directly  or  indirectly,  by  or 
"  on  behalf  of  any  adverse  party  in  that  cause  or  appeal,  on  pain 
"  of  exclusion  or  suspension  from  practice  in  prize  matters,  by 
"  order  of  the  Court  or  of  the  Judicial  Committee  (as  the  case  may 
"  require). 

"  II. — Proceduiie  in  Prize  Causes. 

"  Proceedings  hy  Captors. 

"  16.  Every  ship  taken  as  prize,  and  brought  into  port  within  the 
''  jurisdiction  of  a  Prize  Court,  shall  forthwith,  and  without  bulk 
"  broken,  be  delivered  up  to  the  marshal  of  the  Court. 

"  If  there  is  no  such  marshal,  then  the  ship  shall  be  in  like 
"  manner  delivered  up  to  the  principal  officer  of  customs  at  the 
"  port. 

"  The  ship  shall  remain  in  the  custody  of  the  marshal,  or  of  such 
*'  officer,  subject  to  the  orders  of  the  Court. 

"  17.  The  captors  shall,  with  all  practicable  speed  after  the  ship. 
"  is  brought  into  port,  bring  the  ship  papers  into  the  registry  of  the 
"  Court.  ' 

*'  The  officer  in  command,  or  one  of  the  chief  officers  of  the  cap- 
*'  luring  ship  or  some  other  person  who  was  present  at  the  capture, 
*'  and  saw  the  ship  paj)ers  delivered  up  or  found  on  board,  shall 
*'  make  oath  that  they  are  brought  in  as  they  were  taken,  without 
"  fraud,  addition,  subduction,  or  alteration,  or  else  shall  account 
"  on  oath  to  the  satisfaction  of  the  Court  for  the  absence  or  altered 
"  condition  of  the  ship  papers,  or  any  of  them. 

"  Where  no  ship  papers  are  delivered  up  or  found  on  board  the 
*'  captured  ship,  the  officer  in  command,  or  one  of  the  chief  officers 
"  of  the  capturing  ship,  or  some  other  person  who  was  present  at 
"  the  capture,  shall  make  oath  to  that  effect. 

"  18.  As  soon  as  the  affidavit  as  to  ship  papers  is  filed,  a  moni- 
**  tion  shall  issue,  returnable  within  twenty  days  from  the  service 
"  thereof,  citing  all  persons  in  general  to  show  cause  why  the  cap- 
*'  tured  ship  should  not  be  condemned. 

"  19.  The  captors  shall,  with  all  practicable  speed  after  the 
"  captured  ship  is  brought  into  port,  bring  three  or  four  of  the 
"  principal  persons  belonging  to  the  captured  ship  before  the  Judge 
"  of  the  Court,  or  some  person  authorized  in  this  behalf,  by  whom 
"  they  shall  be  examined  on  oath  on  the  standing  interrogatories. 

"  The  preparatory  examinations  on  the  standing  interrogatories 
"  shall,  if  possible,  be  concluded  within  five  days  from  the  com- 
*'  mencemen^  thereof. 

"  20.  After  the  return  of  the  monition,  the  Court  shall,  on  pro- 
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''  duction  of  the  preparatory  examinations  and  ship  papers,  proceed 
"  with  all  convenient  speed  either  to  condemn  or  to  release  the 
"  captured  ship. 

"  21.  Where,  on  production  of  the  preparatory  examinations  and 
"  ship  papers,  it  appears  to  the  Court  doubtful  whether  the  captured 
''  ship  is  good  prize  or  not,  the  Court  may  direct  further  proof  to  be 
"  adduced,  either  by  affidavit  or  by  examination  of  witnesses,  with  or 
"  without  pleadings,  or  by  production  of  further  documents;  and  on 
"  such  further  proof  being  adduced  the  Court  shall,  with  all  con- 
"  venient  speed,  proceed  to  adjudication. 

"  22.  The  foregoing  provisions,  as  far  as  they  relate  to  the  cus- 
"  tody  of  the  ship,  and  to  examination  on  the  standing  interroga- 
"  tories,  shall  not  apply  to  ships  of  war  taken  as  prize. 

"  Claim. 

"  23.  At  any  time  before  final  decree  made  in  the  cause,  any 
"  person  claiming  an  interest  in  the  ship  may  enter  in  the  registry 
"  of  the  Court  a  claim,  verified  on  oath. 

"  Within  five  days  after  entering  the  claim,  the  claimant  shall 
"  give  security  for  costs  in  the  sum  of  sixty  pounds  ■  but  the 
"  Court  shall  have  power  to  enlarge  the  time  for  giving  security,  or 
"  to  direct  security  to  be  given  in  a  larger  sum,,  if  the  circumstances 
"  appear  to  require  it. 

"  Appraisement, 

"  24.  The  Court  may,  if  it  thinks  fit  at  any  time,  direct  that  the 
"  captured  ship  be  appraised. 

"  Every  appraisement  shall  be  made  by  competent  persons  sworn 
"  to  make  the  same  according  to  the  best  of  their  skill  and  know- 
"  ledge. 

"  Delivery  on  Bail. 

"  25.  After  appraisement,  the  Court  may,  if  it  thinks  fit,  direct 
"  that  the  captured  ship  be  delivered  up  to  the  Claimant,  on  his 
*'  giving  security  to  the  satisfaction  of  the  Court  to  pay  to  the 
''  captors  the  appraised  value  thereof  in  case  of  condenmation. 

"  Sale. 

*'  26,  The  Court  may  at  any  time,  if  it  thinks  fit,  on  account  of  the 
"  condition  of  the  captured  ship,  or  on  the  application  of  a  claimant, 
''  order  that  the  captured  ship  be  appraised  as  aforesaid  (if  not 
"  already  appraised),  and  be  sold. 

"  27.  On  or  after  condemnation  the  Court  may,  if  it  thinks  fit, 
"  order  that  the  ship  be  appraised  as  aforesaid  (if  not  already 
'*  appraised),  and  be  sold. 

"  28.  Every  pale  shall  be  made  by  or  under  the  su])erintendence 
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*'  of  the  marshal  of  the  Court  or  of  the  officer  having  the  custody  of 
''  the  captured  ship. 

"  29.  The  proceeds  of  any  sale,  made  either  before  or  after  con- 
*'  demnation,  and  after  condemnation  the  appraised  value  of  the 
"  captured  ship,  in  case  she  has  been  delivered  up  to  a  claimant  on 
"  bail,  shall  be  paid  under  an  order  of  the  Court  either  into  the 
"  Bank  of  England  to  the  credit  of  Her  Majesty's  Paymaster 
"  General,  or  into  the  hands  of  an  official  accountant  (belonging  to 
"  the  Commissariat  or  some  other  department)  appointed  for  this 
'^  purpose  by  the  Commissioners  of  Her  Majesty's  Treasury  or  by 
''  the  Lords  of  the  Admiralty,  subject  in  either  case  to  such  regula- 
"  tions  as  may  from  time  to  time  be  made,  by  Order  in  Council,  as 
"  to  the  custody  and  disposal  of  money  so  paid. 

"  Small  armed  Ships. 

*'  30.  The  captors  may  include  in  one  adjudication  any  number, 
"  not  exceeding  six,  of  armed  ships  not  exceeding  one  hundred  tons 
"  each,  taken  within  three  months  next  before  institution  of  pro- 
"  ceedings. 

''  Goods. 

"  31.  The  foregoing  provisions  relating  to  ships  shall  extend  and 
'■'■  apply,  mutatis  mutandis,  to  goods  taken  as  prize  on  board  ship ; 
"  and  the  Court  may  direct  such  goods  to  be  unladen,  inventoried, 
"  and  warehoused. 


"  Monition  to  captors  to  proceed. 


"  32.  If  the  captors  fail  to  institute  or  to  prosecute  with  effect 
^'  proceedings  for  adjudication,  a  monition  shall,  on  the  application 
"  of  a  claimant,  issue  against  the  captors,  returnable  within  six  days 
"  from  the  service  thereof,  citing  them  to  appear  and  proceed  to 
"  adjudication  ;  and  on  the  return  thereof  the  Court  shall  either 
"  forthwith  proceed  to  adjudication  or  direct  further  proof  to  be 
''  adduced  as  aforesaid,  and  then  proceed  to  adjudication. 

"  Claim  on  Appeal. 

"  33.  Where  any  person,  not  an  original  party  in  the  cause,  in- 
"  tervenes  on  appeal,  he  shall  enter  a  claim,  verified  on  oath,  and 
"  shall  give  security  for  costs. 
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"  III. — Special  Cases  of  Capture. 

"  Land  Expeditions. 

"  34.  Where,  in  an  expedition  of  any  of  Her  Majesty's  naval  or 
"  naval  and  military  forces  against  a  fortress  or  possession  on  land, 
*'  goods  belonging  to  the  state  of  the  enemy  or  to  a  public  trading 
"  company  of  the  enemy  exercising  powers  of  government  are  taken 
"  in  the  fortress  or  possession,  or  a  ship  is  taken  in  waters  defended 
"  by  or  belonging  to  the  fortress  or  possession,  a  Prize  Conrt  shall 
"  have  jurisdiction  as  to  the  goods  or  ship  so  taken,  and  any  goods 
"  taken  on  board  the  ship,  as  in  case  of  prize. 


"  Conjunct  Capture  with  Ally. 

"  35.  Where  any  ship  or  goods  is  or  are  taken  by  any  of  Her 
"  Majesty's  naval  or  naval  and  military  forces  while  acting  in  con- 
"  junction  with  any  forces  of  any  of  Her  Majesty's  allies,  a  prize 
"  Court  shall  have  jurisdiction  as  to  the  same  as  in  case  of  Prize, 
*'  and  shall  have  power,  after  condemnation,  to  apportion  the  due 
"  share  of  the  proceeds  to  Her  Majesty's  ally,  the  proportionate 
"  amount  and  the  disposition  of  which  share  shall  be  such  as  may 
"  from  time  to  time  be  agreed  between  Her  Majesty  and  Her 
"  Majesty's  ally. 

'^  Joint  Capture. 

"  36.  Before  condemnation,  a  petition  on  behalf  of  asserted  joint 
"  captors  shall  not  (except  by  special  leave  of  the  Court)  be  ad- 
"  mitted,  unless  and  until  they  give  security  to  the  satisfaction  oT 
"  the  Court  to  contribute  to  the  actual  captors  a  just  proportion  of 
"  any  costs,  charges,  or  expenses,  or  damages  that  may  be  incurred 
"  by  or  awarded  against  the  actual  captors  on  account  of  the  capture 
"  and  detention  of  the  prize. 

"  After  condemnation,  such  a  petition  shall  not  (except  by  special 
"  leave  of  the  Court)  be  admitted  unless  and  until  the  asserted  joint 
''  captors  pay  to  the  actual  captors  a  just  proportion  of  the  costs, 
"  charges,  and  expenses  incurred  by  the  actual  captors  in  the  case, 
"  and  give  such  security  as  aforesaid,  and  show  sufficient  cause  to 
"  the  Court  why  their  petition  was  not  presented  before  condemna- 
"  tion. 

"  Provided,  that  nothing  in  the  present  section  shall  extend  to 
"  the  asserted  interest  of  a  flag  officer  claiming  to  share  by  virtue  of 
"  his  flag. 
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"  Offences  against  Law  of  Prize. 

*'  37.  A  Prize  Court,  on  proof  of  any  offence  against  the  law  of 
nations,  or  against  this  Act,  or  any  Act  relating  to  naval  discipline, 
or  against  any  Order  in  Council  or  royal  proclamation,  or  of  any 
breach  of  Her  Majesty's  instructions  relating  to  prize,  or  of  any 
act  of  disobedience  to  the  orders  of  the  Lords  of  the  Admiralty, 
or  to  the  command  of  a  superior  officer,  committed  by  the  captors 
in  relation  to  any  ship  or  goods  taken  as  prize,  or  in  relation  to 
any  person  on  board  any  such  ship,  may,  on  condemnation,  re- 
serve the  prize  to  Her  Majesty's  disposal,  notwithstanding  any 
grant  that  may  have  been  made  by  Her  Majesty  in  favour  of 
captors. 

*'  Pre-emption. 

"  38.  Where  a  ship  of  a  foreign  nation  passing  the  seas  laden  with 
"  naval  or  victualling  stores  intended  to  be  carried  to  a  port  of  an 
"  enemy  of  Her  Majesty  is  taken  and  brought  into  a  port  of  the 
''  United  Kingdom,  and  the  purchase  for  the  service  of  her  Majesty 
"  of  the  stores  on  board  the  ship  appears  to  the  Lords  of  the  Admiralty 
'*  expedient  without  the  condemnation  thereof  in  a  Prize  Court,  in 
"  that  case  the  Lords  of  the  Admiralty  may  purchase,  on  the  account 
"  or  for  the  service  of  Her  Majesty,  all  or  any  of  the  stores  on  board 
"  the  ship;  and  the  Commissioners  of  Customs  may  permit  the 
"  stores  purchased  to  be  entered  and  landed  within  any  port. 

"  Capture  hy  Ship  other  than  a  Ship  of  War. 

''  39.  Any  ship  or  goods  taken  as  prize  by  any  of  the  officers  and 
"  crew  of  a  ship  other  than  a  ship  of  war  of  Her  Majesty,  shall,  on 
"  condemnation,  belong  to  Her  Majesty  in  her  office  of  Admiralty. 

"  IV. — Prize  Salvage. 

*'  40.  Where  any  ship  or  goods  belonging  to  any  of  Her  Majesty's 
"  subjects,  after  being  taken  as  prize  by  the  enemy,  is  or  are  retaken 
"  from  the  enemy  by  any  of  Her  Majesty's  ships  of  war,  the  same 
''  shall  be  restored  by  decree  of  a  Prize  Court  to  the  owner,  on  his 
"  paying  as  prize  salvage  one- eighth  part  of  the  value  of  the  prize  to 
*'  be  decreed  and  ascertained  by  the  Court,  or  such  sum  not  exceeding 
"  one-eighth  part  of  the  estimated  value  of  the  prize  as  may  be  agreed 
"  on  between  the  owner  and  the  re-captors,  and  approved  by  order 
"  of  the  Court:  Provided,  that  where  the  re-capture  is  made  under 
"  circumstances  of  special  difficulty  or  danger,  the  Prize  Court  may, 
"  if  it  thinks  fit,  award  to  the  re-captors  as  prize  salvage  a  larger 
**  part  than  one-eighth  part,  but  not  exceeding  in  any  case  one-fourth 
"  part,  of  the  value  of  the  prize. 

"  Provided  also,  that  where  a  ship  after  being  so  taken  is  set  forth 
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"  or  used  by  any  of  Her  Majesty's  enemies  as  a  ship  of  war,  this 
"  provision  for  restitution  shall  not  apply,  and  the  ship  shall  be 
*'  adjudicated  on  as  in  other  cases  of  prize. 

"  41.  Where  a  ship  belonging  to  any  of  Her  Majesty's  subjects, 
**  after  being  taken  as  prize  by  the  enemy,  is  retaken  from  the  enemy 
*'  by  any  of  Her  Majesty's  ships  of  war,  she  may,  with  the  consent  of 
"  the  re-captors,  prosecute  her  voyage,  and  it  shall  not  be  necessary 
"  for  the  re-captors  to  proceed  to  adjudication  till  her  return  to  a 
''  port  of  the  United  Kingdom. 

"  The  master  or  owner,  or  his  agent,  may,  with  the  consent  of  the 
"  re-captors,  unload  and  dispose  of  the  goods  on  board  the  ship  before 
"  adjudication. 

"  In  case  the  ship  does  not,  within  six  months,  return  to  a  port 
"  of  the  United  Kingdom,  the  re-captors  may  nevertheless  institute 
"  proceedings  against  the  ship  or  goods  in  the  High  Court  of 
"  Admiralty,  and  the  Court  may  thereupon  award  prize  salvage  as 
"  aforesaid  to  the  re-captors,  and  may  enforce  payment  thereof,  either 
"  by  warrant  of  arrest  againt^t  the  ship  or  goods,  or  by  monition  and 
"  attachment  against  the  owner. 

"  v.— Prize  Bounty. 

"  42.  If,  in  relation  to  any  war.  Her  Majesty  is  pleased  to  declare, 
"  by  proclamation  or  Order  in  Council,  her  intention  to  grant  prize 
"  bounty  to  the  officers  and  crews  of  her  ships  of  war,  then  such 
*'  of  the  officers  and  crew  of  any  of  Her  Majesty's  ships  of  war  as 
"  are  actually  present  at  the  taking  or  destroying  of  any  armed  ship 
*'  of  any  of  Her  Majesty's  enemies  shall  be  entitled  to  have  distributed 
*'  among  them  as  prize  bounty  a  sura  calculated  at  the  rate  of  five 
"  pounds  for  each  person  on  board  the  enemy's  ship  at  the  beginning 
"  of  the  engagement. 

"  43.  The  number  of  the  persons  so  on  board  the  enemy's  ship 
"  shall  be  proved  in  a  Prize  Court,  either  by  the  examinations  on 
*^  oath  of  the  survivors  of  them,  or  of  any  three  or  more  of  the 
"  survivors,  or  if  there  is  no  survivor  by  the  papers  of  the  enemy's 
"  ship,  or  by  the  examinations  on  oath  of  three  or  more  of  the 
"  officers  and  crew  of  Her  Majesty's  ship, or  by  such  other  evidence 
''  as  may  seem  to  the  Court  sufficient  in  the  circumstances. 

"  The  Court  shall  make  a  decree  declaring  the  title  of  the  officers 
"  and  crew  of  Her  Majesty's  ship  to  the  prize  bounty,  and  stating  the 
"  amount  thereof 

"  The  decree  shall  be  subject  to  appeal  as  other  decrees  of  the 
"  Court. 

"  44.  On  production  of  an  official  copy  of  the  decree  the  Com- 
"  missioners  of  Her  Majesty's  Treasury  shall,  out  of  money  provided 
"  by  Parliament,  pay  the  amount  of  prize  bounty  decreed,  in  such 
"  manner  as  any  Order  in  Council  may  from  time  to  time  direct. 
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"  VI. — Miscellaneous  Provisions. 
"  Ransom. 

"  45.  Her  Majesty  in  Council  may  from  time  to  time,  in  relation 
"  to  any  war,  make  such  orders  as  may  seem  expedient,  according 
"  to  circumstances,  for  prohibiting  or  allowing,  wholly  or  in  certain 
"  cases,  or  subject  to  any  conditions  or  regulations  or  otherw'se,  as 
"  may  from  time  to  time  seem  meet,  the  ransoming  or  the  entering 
"  into  any  contract  or  agreement  for  the  ransoming  of  any  ship 
"  or  goods  belonging  to  any  of  Her  Majesty's  subjects,  and  taken  as 
''  prize  by  any  of  Her  Majesty's  enemies. 

"  Any  contract  or  agreement  entered  into,  and  any  bill,  bond,  or 
"  other  security  given  for  ransom  of  any  ship  or  goods,  shall  be 
"  under  the  exclusive  jurisdiction  of  the  High  Court  of  Admiralty 
"  as  a  Prize  Court  '  subject  to  appeal  to  the  Judicial  Committee  of 
"  the  Privy  Council),  and  if  entered  into  or  given  in  contravention 
"  of  any  such  Order  in  Council,  shall  be  dt  emed  to  have  been  entered 
"  into  or  given  for  an  illegal  consideration. 

"  If  any  person  ransoms  or  enters  into  any  contract  or  agreement 
"  for  ransoming  any  ship  or  goods,  in  contravention  of  any  such 
"  Order  in  Council,  he  shall  for  every  such  offence  be  liable  to  be 
''  proceeded  against  in  the  High  Court  of  Admiralty  at  the  suit  of 
*'  Her  Majesty  in  her  office  of  Admiralty,  and  on  conviction  to  be 
"  fined,  in  the  discretion  of  the  Court,  any  sum  not  exceeding  five 
"  hundred  pounds. 

"  Convoy. 

"  46.  If  the  master  or  other  person  having  the  command  of  any 
"  ship  of  any  of  Her  Majesty's  subjects,  under  the  convoy  of  any  of 
"  Her  Majesty's  ships  of  war,  wilfully  disobeys  any  lawful  signal, 
"  instruction,  or  command  of  the  commander  of  the  convoy,  or 
"  without  leave  deserts  the  convoy,  he  shall  be  liable  to  be  proceeded 
"  against  in  the  High  Court  of  Admiralty  at  the  suit  of  Her  Majesty 
"  in  her  office  of  Admiralty,  and  upon  conviction  to  be  fined,  in 
"  the  discretion  of  the  Court,  any  sum  not  exceeding  five  hundred 
"  pounds,  and  to  suffer  imprisonment  for  such  time,  not  exceeding 
"  of  one  year,  as  the  Court  ma}  adjudge. 


u 


Customs  Duties  and  Regulations. 


*'  47.  All  ships  and  goods  taken  as  prize  and  brought  into  a  port 
"  of  the  United  Kingdom  shall  be  liable  to  and  be  charged  with  the 
"  same  rates  and  charges  and  duties  of  customs  as  under  any  Act 
"  relating  to  the  customs  may  be  chargeable  on  other  ships  and  goods 
"  of  the  like  description  ;  and 

"  All  goods  brought  in  as  prize  which  would  on  the  voluntary  im- 
"  porta tion  thereof  be  liable  to  forfeiture  or  subject  to  any  restriction 
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'^  under  the  laws  relating  to  the  customs,  shall  be  deemed  to  be 
"  so  liable  and  subject,  unless  the  Commissioners  of  Customs  see  fit 
' '  to  authorise  the  sale  or  delivery  thereof  for  home  use  or  exporta- 
"  tion  unconditionally  or  subject  to  such  conditions  and  regulations 
"  as  they  may  direct. 

"  48.  Where  any  ship  or  goods  taken  as  prize  is  or  are  brought 
"  into  a  port  of  the  United  Kingdom,  the  master  or  other  person  in 
"  charge  or  command  of  the  ship  which  has  been  taken,  or  in  which 
*'  the  goods  are  brought,  shall,  on  arrival  at  such  port,  bring  to  at 
''  the  proper  place  of  discharge,  and  shall,  when  required  by  any 
"  officer  of  customs,  deliver  an  account  in  writing  under  his  hand 
"  concerning  such  ship  and  goods,  giving  such  particulars  relating 
'•  thereto  as  may  be  in  his  power,  and  shall  truly  answer  all  questions 
"  concerning  such  ship  or  goods  asked  by  any  such  oflScer,  and  in 
"  default  shall  forfeit  a  sum  not  exceeding  one  hundred  pounds,  such 
"  forfeitm-e  to  be  enforced  as  forfeitures  for  offences  against  the  laws 
"  relating  to  the  customs  are  enforced,  and  every  such  ship  shall  be 
"  liable  to  such  searches  as  other  ships  are  liable  to,  and  the  officers 
"  of  the  customs  may  freely  go  on  board  such  ship  and  bring  to  the 
"  Queen's  warehouse  any  goods  on  board  the  same,  subject,  never- 
"  theless,  to  such  regulations  in  respect  of  ships  of  war  belonging  to 
"  Her  Majesty  as  shall  from  time  to  time  be  issued  by  the  Commis- 
"  sioners  of  Her  Majesty's  Treasury. 

"  49.  Goods  taken  as  prize  may  be  sold  either  for  home  consump- 
''  tion  or  for  exportation  ;  and  if  in  the  former  case  the  proceeds 
''  thereof,  after  payment  of  duties  of  customs,  are  insufficient  to  satisfy 
"  the  just  and  reasonable  claims  thereon,  the  Commissioners  of  Her 
''  Majesty's  Treasury  may  remit  the  whole  or  such  part  of  the  said 
"  duties  as  they  see  fit. 

"  Perjury. 

"  50.  If  any  person  wilfully  and  corruptly  swears,  declares,  or 
"  affirms  falsely  in  any  prize  cause  or  appeal,  or  in  any  proceeding 
"  under  this  Act,  or  in  respect  of  any  matter  required  by  this  Act 
"  to  be  verified  on  oath,  or  suborns  any  other  person  to  do  so,  he 
"  shall  be  deemed  guilty  of  perjury,  or  of  subornation  of  perjury  (as 
''  the  case  may  be),  and  shall  be  liable  to  be  punished  accordingly. 

"  Limitation  of  Actions^  ^-c. 

"51.  Any  action  or  proceeding  shall  not  lie  in  any  part  of  Her 
"  Majesty's  dominions  against  any  person  acting  under  the  authority 
"  or  in  the  execution  or  intended  execution  or  in  pursuance  of  this 
''  Act  for  any  alleged  irregularity  or  trespass,  or  other  act  or  thing 
''  done  or  omitted  by  him  under  this  Act,  unless  notice  in  writing 
"  (specifying  the  cause  of  the  action  or  proceeding)  is  given  by  the 
*'  intending  plaintiff  or  prosecutor  to  the   intended  defendant  one 
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"  month  at  least  before  the  commencement  oftlie  action  or  proceed- 
'^  ing,  nor  unless  the  action  or  proceeding  is  commenced  within 
''  six  months  next  after  the  act  or  thing  complained  of  is  done  or 
"■  omitted,  or,  in  case  of  a  continuation  of  damage,  within  six  months 
"  next  after  the  doing  of  such  damage  has  ceased. 

"  In  any  such  action  the  defendant  may  plead  generally  that  the 
"  act  or  thing  complained  of  was  done  or  omitted  by  him  when 
"  acting  under  the  authority  or  in  the  execution  or  intended  execu- 
"  tion  or  in  pursuance  of  this  Act,  and  may  give  all  special  matter 
"  in  evidence ;  and  the  plaintiff  shall  not  succeed  if  tender  of 
"  sufficient  amends  is  made  by  the  defendant  before  the  commence- 
"  ment  of  the  action  ;  and  in  case  no  tender  has  been  made,  the 
"  defendant  may,  by  leave  of  the  Court  in  which  the  action  is 
"  brought,  at  any  time  pay  into  Court  such  sum  of  money  as  he 
"  thinks  fit,  whereupon  such  proceeding  and  order  shall  be  had  and 
"  made  in  and  by  the  Court  as  may  be  had  and  made  on  the  pay- 
"  ment  of  money  into  Court  in  an  ordinary  action  ;  and  if  the  ' 
"  plaintiff  does  not  succeed  in  the  action,  the  defendant  shall  receive 
''  such  full  and  reasonable  indenmity  as  to  all  costs,  charges,  and 
"  expenses  incurred  in  and  about  the  action  as  may  be  taxed  and 
"  allowed  by  the  proper  officer,  subject  to  review ;  and  though  a 
"  verdict  is  given  for  the  plaintiff  in  the  action  he  shall  not  have 
"  costs  against  the  defendant,  unless  the  judge  before  whom  the 
''  trial  is  had  certifies  his  approval  of  the  action. 

"  Any  such  action  or  proceeding  against  any  person  in  Her 
"  Majesty's  naval  service,  or  in  the  employment  of  the  Lords  of 
"  the  Admiralty,  shall  not  be  brought  or  instituted  elsewhere  than 
*'  in  the  United  Kingdom. 

"  Petitions  of  Eight. 

"  52.  A  petition  of  right,  under  The  Petitions  of  Right  Act,  1860, 
"  may,  if  the  suppliant  thinks  fit,  be  intituled  in  the  High  Court  of 
"  Admiralty,  in  case  the  subject  matter  of  the  petition  or  any 
"  material  part  thereof  arises  out  of  the  exercise  of  any  belligerent 
"  right  on  behalf  of  the  Crown,  or  would  be  cognizable  in  a  Prize 
"  Court  within  Her  Majesty's  dominions  if  the  same  were  a  matter 
"  in  dispute  between  private  persons. 

"  Any  petition  of  right  under  the  last-mentioned  Act,  whether 
"  intituled  in  the  High  Court  of  Admiralty  or  not,  may  be  prose- 
"  cuted  in  that  Court,  if  the  Lord  Chancellor  thinks  fit  so  to  direct. 

"  The  provisions  ot  this  Act  relative  to  appeal,  and  to  the  framing 
"  and  approval  of  general  orders  for  regulating  the  procedure  and 
"  practice  of  the  High  Court  of  Admiralty,  shall  extend  to  the  case 
"  of  any  such  petition  of  right  intituled  or  directed  to  be  prosecuted 
"  in  that  Court;  and,  subject  thereto,  all  the  provisions  of  The 
"■  Petititions  of  Eight  Act,  1860,  shall  apply,  mutatis  mutandis^  in 
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"  the  case  of  any  aucli  petition  of  right ;  and  for  the  purposes  of  the 
"present  section  the  terms  '  Court'  and  'Judge'  in  that  Act  shall 
*'  respectively  be  understood  to  include  and  to  mean  the  High  Court 
"  of  Admiralty  and  the  Judge  thereof,  and  other  terms  shall  have 
"  the  respective  meanings  given  to  them  in  that  Act. 

"  Orders  in  Council. 

*'  53.  Her  Majesty  in  Council  may  from  time  to  time  make  such 
"  Orders  in  Council  as  seem  meet  for  the  better  execution  of  this 
"  ^ct. 

"  54.  Every  Order  in  Council  under  this  Act  shall  be  published 
"  in  the  London  Gazette^  and  shall  be  laid  before  both  Houses  of 
'*  Parliament  within  thirty  days  after  the  making  thereof,  if  Parlia- 
**  ment  is  then  emitting,  and,  if  not,  then  within  thirty  days  after  the 
*'  next  meeting  of  Parliament. 

"  Savings. 

*'  55.  Nothing  in  this  Act  shall — 

"  (1.)  Give  to  the  officers  and  crew  of  any  of  Her  Majesty's  ships 
'*  of  war  any  right  or  claim  in  or  to  any  ship  or  goods  taken  as  prize 
"  or  the  proceeds  thereof,  it  being  the  intent  of  this  Act  thai"  such 
"  officers  and  crews  shall  continue  to  tai<.e  only  such  interest  (if  any) 
"  in  the  proceeds  of  prizes  as  may  be  from  time  to  time  granted  to 
"  them  by  the  Crown ;  or 

"  (2.)  Affect  the  operation  of  any  existing  treaty  or  convention 
"  with  any  foreign  Power ;   or 

"  (3.)  Take  away  or  abridge  the  power  of  the  Crown  to  enter 
"  into  any  treaty  or  convention  with  any  foreign  Power  containing 
"  any  stipulation  that  may  seem  meet  concerning  any  matter  to 
"  which  this  Act  relates ;   or 

"  (4.)  Take  away,  abridge,  or  control,  further  or  otherwise  than 
"  as  expressly  provided  by  this  Act,  any  right  power,  or  prerogative, 
"  of  Her  Majesty  the  Queen  in  right  of  Her  Crown,  or  in  right  of 
"  her  office  of  Admiralty,  or  any  right  or  power  of  the  Lord  High 
"  Admiral  of  the  United  Kingdom,  or  of  the  Commissioners  lor 
"  executing  the  Office  of  Lord  High  Admiral ;  or 

"  (5.)  Take  away,  abridge,  or  control,  further  or  otherwise  than 
"  as  expressly  provided  by  this  Act,  the  jurisdiction  or  authority 
"  of  a  Prize  Court  to  take  cognizance  of  and  judicially  proceed  upon 
"  any  capture,  seizure,  prize,  or  reprisal  of  any  ship  or  goods,  and 
"  to  hear  and  determine  the  same,  and,  according  to  the  course  of 
"  Admiralty  and  the  law  of  nations,  to  adjudge  and  condemn  any 
"  ship  or  goods,  or  any  other  jurisdiction  or  authority  of  or  exercis- 
"  able  by  a  Prize  Court. 

"  Commencement. 

"56.  This  Act  shall  commence  on  the  commencement  of  the 
"  Naval  Agency  and  Distribution  Act,  1864." 
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DE    CAPTIVIS    ET    POSTLIMINIO,    ET    REDEMPTIS    AB    HOSTIBUS. 

(^Extract  from    Voet,    "  Commentarius    ad    Pandectas,"    torn.  iv. 
lib.  xlix.  tit.  XV.  p.  612.) 

"  SUMMARIA. 

"  I.  Qaales  res  captas  per  hostes,  et  recuperat£e,  postliminio  ad  domi- 
"  nos  priores  redeant  ?  Quales  capti  ao  reversi  gaudeant  jure 
"  postliminii  ?  An  et  dediti  ?  An  et  redernpti,  licet  lutro  necdum 
*'  reddito,  et  an  quasi  pignori  sint  pro  lutro  ?     An  et,  qui  sponte 

"  aliquandiu  apud  hostes  remanserunt,  et  post  redierunt ;  vel  re- 
"  dierunt,  sed  animo  remeandi  ad  hostes  ?     xVn  transfugoe  ? 
*'  IT.  Quid  sit  jus  postliminii  ?     An,  et  quo  respectu  in  pace  post- 

"  liminium  sit  ?     An,  et  quando  postliminio   gaudeant,  qui  per 

"  pacis  conditiones  reversi  sunt  ?     An  tempore  induciarum  ?    An 

"  jus  postliminii  pertineat  ad  ea,  qiisa  apud  hostes  fiant?     An  ad 

"  ea,  quse  facti  sunt  ?    ad  possessionem  ? 
"  III.  Quid  moribus  obtineat  de  captis  in  bello  rebus  et  personis,  ac 

''  variis  circa  ea  dubiis?  remiss.    An  capta  statim  cedant  hostibus 

"  jure  dorainii,  an  demum  postquam  intra  pra3sidia  eorum  delata 

"  sunt  ? 
"  IV.  De  jure  postliminii  circa  naves  per  hostes  captas  cum  merci- 

"  bus,  et  post  recuperatas,  ex  jure  medio  et  recentissimo  Fcederati 

"  Belgii,  ac  pactionibus  publicis. 
"  V.  De  capta  nave  hostili,  in  qua  sunt  merces  eorum,  qui  hostes 

*'  non  sunt;  et  quid,  si  hostes  in  eas  merces  jus  aliquod  habeant? 

"  An  in  dubio  nave  hostih  vect^e  res  pr^sumantur  hostiles  ?     Et 

"  quid  circa  hgec  pactionibus  publicis  Ordinum  Generalium  cum 

"  aliis  populis  definitum  sit? 
"  VI.  An  navis  eorum,  qui  extra  belli  causam  erant,  per  nostros 

"  capta  hostes,  et  per  nos  iisdem  erepta,  pristinis  dominis  reddi 

^'  debeat? 
*'  VII.  Quid  juris,  si  navis  non  vi  recepta,  sed  per  aliquem  redempta 

''  sit,  verum  pretio  viliore  '^ 

"  I.  In  bello  justo  (quod  nempe  populus  liber  alteri  populo  libero 
"  indixit)  capta  cedunt  hostibus  capientibus,  sed  recuperata  gaudent 
"  jure  postliminii,  et  ad  pristinos  dominos  revertuntur,  si  quidem 
"  immobilia  sint,  non  item  si  mobilia,  nisi  sit  navis  longa  oneraria 
"  propter  belli  usum,  vel  equus  freni  patiens,  quia  sine  culpa  equitis 
"  proripere  sese  potuit. — L.  navibvs  2.,  pr.  et  §  seqq. ;  I.  3.  ff.  h.  t. 
"  Sed  et  ipsi  cives  capti  aut  dediti  capientium  quidem  servi  fiunt, 
*'  verum  iterum  reversi  ex  hoc  postliminii  jure  statum  pristinum 
"  juraque  omnia  per  capti vitatem  amissa  recuperant,  non  modo  si 
"  capti,  sed  etiam  si  ex  vis  majoris  necessitate  dediti  sint,  I,  eos  qui 
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"  4,,  I.  retro  IG.  et  passim,  ff.^  h.  t. ;  I.  si  quos  forte  19.,  C.  li.  t.  ; 
"  vel  publico  decreto  hostibus  quidem  dediti,  sed  ab  iis  non  recepti, 
'^  I.  ult.  in  fine  ff.  de  legation. ;  non  tamen,  si  armis  positis  sese 
"  turpiter  hostibus  dederint ;  quo  de  casu  accipienda  I.  postliminio 
"  17.,  ff.,  h.  t. ;  nee  si,  cum  ex  pacis  conditionibus  reverti  possent, 
"  su^  voluntate  apud  hosLes  manserint,  ac  post  revertantur,  I.  si 
"  captivus  20.,  ff.,  h.  t.  ;  nee  reversi,  sed  cum  animo  ad  hostes 
"  remeandi,  /.  postliniinii  jus  5.,  §  ult.,  ff.,  h.  t. ;  nee  illi,  qui  prius 
"  malo  consilio  et  proditoris  animo  ad  liostes  transfugerunt.  L. 
^^  postli7mniu?n  19.,  §  transfugce  4:.,  ff.,  h.  t.  Nee  interest,  quantum 
"  ad  jus  postliminii  attinet,  utrum  lutro  dato  redempti  ab  hostibus, 
"  an  ahter  dimissi,  aut  vi  aut  fallacia  potestatem  hostium  evadentes 
"  reversi  sint,  I.  nihil  interest  26.,  ff.,  h.  t. ;  cum  et  redempti  eodem 
"  jure  gaudeant,  non  modo  postquam  hitrum  redemptori  suo 
"  restituerint,  sed  et  ante  quam  primum  scilicet  in  pristinum  linien 
"  imperii  reversi  fuerint ;  arg.  /.  cwn  et  6.  et  7.,  C.  h:  t. ;  de  post- 
"  liminio  ;  I.  ab  hostibus  2.,  C.  h.  t. ;  I.  qui  testamento  20.,  potestatis 
*'  1.,  ff,,  qui  testam.fac.  poss.  ;  ubi  ante  lutrum  redditura  ingenuitas 
"  restituta  supponitur.  Unde  et  tanquam  ingenui  hasreditatem  sibi 
"  delatam  vindicare  possunt,  I.  is  qui  liber  15.,  C.  h.  t. ;  de  post- 
''  liminio ;  licet  quodam  quasi  pignoris  jure  devincti  maneant  re- 
"  demptori  suo,  donee  lutrum  ab  ipsis,  vel  ab  alio  quocumque  pro 
"  ipsis,  restitutum  fuerit,  ut  dictum  tit.  quce  res  pign.  dari,  num.  1. ; 
'^  vel  juris  interpretatione  pro  restituta  habeatur,  dumredemptor  illud 
"  remisit,  I.  si  liber.  11.,  G.  h.  t.  de  postlim.;  velmulierem  redemptam 
"  prostituit,  I.  foedissirnce  1 .,  C.  h.  t. ;  vel  eam  sibi  duxit  uxorem,  L. 
"  si  quis  ingenuam  21.,  ff\,  li.  t. ;   I.  si  is,  qui  13.,  C.  h.  t. 

"  II.  Est  autem  postliminium  jus  amissaj  rei  recipiendse  ab  ex- 
"  traneo  et  in  statum  pristinum restituendte  internes  acliberospopulos 
''  regesquemoribus  ac  legibusconstitutum;  nam  quod  belloamisimus, 
"  aut  etiam  circa  bellum,hoo  si  rursus  recipiamus,  dicimur  postliminio 
"  recipere.  X.  j)Ostliminium  19.,  ff.,  h.  t.  Non  enim  in  bello  tantum, 
"  sed  et  in  pace  postliminium  aliquo  respectu  esse,  manifestum  est  ex 
"  Pomponio  in  /.  postlijninii  jus  5.,  pr.  et  ^  1,  2.,ff.,  h.  t.  Quemad- 
"  modum  et  pace  redintegrata  postliminio  locus  esse  potest  in  his, 
''  qui  eo  usque  captiviapud  hostes  manserunt;  sed  tamen  non  aliter, 
"  quam  si  id  per  pacis  conditiones  cautum  fuerit,  ut  ad  sues  rever- 
"  tantur :  quod  ideo  placuisse  Servius  scribit,  quia  spem  revertendi 
"  civibus  in  virtute  bellica  magis  quam  in  pace  esse,  Eoniani 
"  voluerunt,  I.  in  bello  12.,  /.,  h.  t.  (in  cujuslegis  principio  pro  eo,  de 
"  quibus  nihil  in  pactis,  legendum  esse,  de  quibus'  id  in  pactis,  monet 
"  ex  Petro  Fabro  ac  Cujacio  Gothofredus  in  notis,  et  Hugo  Grotius, 
"  dejure  belli  et  pacis  lib.  3.  cap.  9.  num.  4.) ;  nisi  si  qui  essent,  qui 
"  pacis  tempore  venerant  ad  alteros,  et  bello  subito  exardescente  facti 
"  eraut  belli  jure  servi  eorum,  apud  quos,  jam  hostes,  i^ao  facto  vel 
"  magis  fato  (ut  quosdam  legere  scribit  Simon  van  Leeuwen,  in  notis), 
"  adeoque  sine  culpa  sua,  deprehendebantur  :  hos  enim  postliminii 
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"  jure  in  pace  gaudere  comprobatum  fuit,  si  non  fcedere  cautiim 
"  fuerit,  nehis  esset  postliminii  jus.  D.  I.  in  hello  l^.^injlne  princip.^ 
"  /".  h.  t.  Plane  induciarum  tempore  cum  in  breve  et  praesens  tempus 
"  convenit,  ne  invicem  se  lacessant,  postliminium  non  esse  Paulua 
"  auctor  est.  D.  I.  po&tUmmium  19.,  §  inducioe  l.,ff.,  h.  t.  Neque 
"  etiam  jus  postliminii  ad  ea  pertinet,  qu«  apud  liostes  fiunt,  non 
''  magis  quam  fictio  legis  Cornelia." :  nisi  tictione  juris  intelligantur 
"  retro  in  urbe  facta  esse,  §  ulL  Inst.  quib.  non  est  permiss.  Jac.  tes- 
"  tarn. ;  I.  ejus,  qui  apud  8.,  ff.^  qui  festam.  fac.  pass.  ;  arg.  l.  in  hello 
"  12.,  §  codicilli  6.,ff.,  h.  t  ;  I.  1.,  C.  h.  t.;  nee  per  hoc  jus  redinte- 
"  grantur  ea,  qua3  facti,  sed  tantum  ea,  quae  juris  sunt,  sive  ilia  jura 
"  reverso  commoda,  sive  gravia  sint ;  quale  est  inter  alia  onus  tutelge, 
"  /.  quanwis  jure  8.^  ff.,  de  iutelce  et  ration,  distrahend.  §  ah  hostihus 
"  2.,  Inst,  de  Attiliano  tutore  ;  ac  proinde  non  possessio  qua?  in  ?e 
"  spectata  tantum  facti  est,  si  ea  per  captivitatem  amissa  sit.  L. 
"  denique  19.,  ff.,  ex  qiiihus  caus.  mojores  25  anyiis  ;  I.  si  is,  qui  15.,^., 
"  de  usurpat.  et  usucap. ;  junct.  I.  1..  §  furiosus  3.,  Jf.,  de  acquirend. 
"  vel  amitt.  possess. 

"  III.  Quid  moribus  nostris  circa  res  belle  captas  obtineat,  quid 
"  circa  personas  ipsas  hostiles,  quid  juris  sit,  si  res  hostium  captse, 
"  per  hostes  receptae,  iteriimque  mox  per  alios  liosti  extortae  sint, 
"  petendum  una  cum  aliis  similibus  ex  iis,  quag  scripsi  in  titul.  de 
'•'•  acquirend.  rerum  domin.^  numer.  8.  Et  quamvis  Hugoni  Grotio, 
"  de  jure  belli,  lihr.  3.,  cap.  9.,  7iwn.  16.  aliisque  placeat,  prsedam 
•'  per  hostes  captam  tum  demum  eorum  fieri  propriam  naturali 
"  ratione,  cum  intra  pra^sidia  hostium  delata  fuit,  arg,  /.  Pomponius 
"  tractat.  44.,  /'.  de  acquir.  rerum  domin. ;  I.  Pomponius  scrihit  8., 
"  §  ult.,  ff.,  familicE  ercisc. ;  I.  postliminii  5,  §  in  hello  1.,/'.,  h.  t.  ; 
"  verius  tamen,  etiam  ante  per  solara  occupationem  dominium  prgedas 
"  hostibus  acquiri ;  cum  naturali  ratione  dominia  rerum  a  pos- 
*'  sessione  coeperint,  et  uti  coelo,  mari,  terra  capta  statim  capienti 
"  cedunt,  ita  quoque  bello  capta,  quae  superioribus  in  eo  comparantur 
''  a  Paulo  in  /.  1.,  §  1.,^'.,  de  acquir.  vel.  amitt.  possess.  Adest 
''  certe  in  hoste  capiente  naturalis  apprehensio,  adest  animus  ac- 
"  quirendi,  adest  justa  acquirendi  causa  in  belli  jure,  adeoque  con- 
''  currunt  ea  omnia,  quae  ad  dominium  acquirendum  sunt  necessaria, 
"  etiam  antequam  res  captee  intra  prassidia  deductag  fuerint.  Et  sane 
"  ni  ita  statuas,  dominiumque  hostibus  neges,  donee  intra  prassidia  res 
"  delatae  fuerint,  dicendum  foret,  id,  quod  imus  militum  manipulus 
"  occupavit,  per  alium  manipulum  socium  et  amicum,  sed  numerosio- 
*'  rem, posse iterumauferri,  quasi  idnondum  manipuli  primocapientis, 
"  sed  adhuc  hostium  res  esset :  quod  utique  absurdum  est.  Nee 
"  repugnat  d.  I.  5.,  §  1.,/',  hoc  titul.;  cum  tantum  dicat,  civem  per 
"  hostes  captum  liberum  manere,  quamdiu  intra  prassidia  delatus  non 
"  est,  quod  ita  favore  libertatis,  ut  multa  alia,inductum,  ad  res  trahen- 
"  dum  non  est.  Alterum  vero  argumentum  ex  d.  lihr.  8.,  §  uliim.,  et 
''  d.  Itbr.  44.,  petitum  a  bestiis  per  lupum  ereptis,  debilius  est;  quia 
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"  talis  lujDUs  non  hosti,  cum  quo  jus  belli,  sed  praedoni,  dominium  per 
"  rapinam  baud  auferenti,  similis  est. 

"  IV.  Porro  quid  itidem  antea  apud  nos  obtinuerit  circa  naves 
'^  nostras  per  hostes  captas,  iterumque  receptas,  expositum  a  me  secun- 
"  dum  jura  tunc  servata  in  tractatu  de  jure  military  c.  5.,  numer.  23. 
**  Sed  hsec  rursus  posteriori  jure  mutata,  dum  placito  Ordinum 
"  Generalium  13  Aprilis,  1677,  vol.  3.,  placit.  Iloll.pag.  340.,  con- 
"  stitutum,  naves  cum  mercibus  impositis  per  hostes  captas,  iterumque 
''  per  nostra tes,  proprio  sumptu  navigantes,  recuperatas,  jure  postli- 
"  minii  ad  suos  debere  dominos  reverti,  sed  ita  ut  recuperatori  cedat 
"  ill  prasmium  salvationis  pars  quinta  omnium  recuperatorum,  si  intra 
''  horas  quadraginta  octo  navis  recepta  sit ;  pars  tertia,  si  postea,  sed 
"  intra  duplicatum  tempus,  seu  quatuor  dies,  ex  quo  hostes  occupave- 
"  rant ;  dimidia  vero,  si  demum  post  quatuor  dierum  lapsum  quanto- 
*'  cumque  tempore  interjecto  rursiis  hostibus  erepta  sit.  Quod  et  anno 
"  prgecedente  per  specialem  conventionem  inter  regem  Hispanise  et 
"  Ordines  Generales  inductum  fuerat,  sine  distinctione,  an  per  naves 
"  bellicas  an  per  alias  privatim  instructas  recuperatio  facta  esset, 
"  quotiesvel  Belgee  navem  Hispanicam,  vel  Hispani  navem  Belgicam 
"  sic  hostis  communis  potestati  iterum  subduxissent.  Declaration  sur 
"  le  Traite  de  la  Marine^  25  Novemhr.  1G76,  artic.  3.,  d.  vol.  3.,  pag. 
"  390.  Ciim  alioquin  extra  pactionem  res  sociorum  nostrorum  per 
"  hostes  captae,  perque  nostros  iisdem  rursus  ereptae,  nuUi  subessent 
"  restitutioni,  secundum  ea,  qu^  habet  Grotius  de  jure  belli  et  paciSy 
"  lib.  3.  cap.  6.  numer.  7. ;  quemadmodum  etiam  non  restituend^e 
''  forent,  si  semel  in  hostiles  portus  deductas  fueiint,  atque  ita  plenis- 
"  simo  jure  hostium  fact«.  Groenewegen,  ad.  I.  2.,  /'.,  hoc  titid. ;  d. 
"  tract,  de  jure  militari,  cap.  5.,  numer.  23.  Caeteriim  si  navis  ad 
"  subjectosBelgaspertinens,  non  per  privato  sumptu  instructas  naves 
"  Belgicas,  sed  per  bellicas  Foederati  Belgii  recuperata  f'uisset,  placuit 
"  Ordinibus  Generalibus  in  d.  placito  12  Aprilis,  lG77,rata  manere 
"  ea  quae  antea  fuerant  de  eo  disposita.  Tandem  novissime  cautum 
"  placito  Ordinum  Generalium  31  J/rtiV,  1697,  artic.  8.,  dimidiam 
"  partem  navis  recuperatee  cedere  recuperantibus,  si  illi  privato 
"  sumptu  navigent,  quartam  vero,  si  per  navem  bellicam  recuperatio 
"  facta  sit,  si  modo  recepta  navis  non  fuerit  sub  tutela  ejus,  qui  earn 
"  recepit,  onder  des  selfs  Convoy.,  nulla  amplius  adhibita  distinctione 
"  quanto  temporis  spatio  navis  per  hostes  detenta  seu  possessa  fuerit. 
"  Sed  post  haec  scripta,  rursus  placuit  Ordinibus  Generalibus  com- 
"  probare  ea,  quae  anno  1677, 13  Aprilis^  definita  fuerant,  distinctione 
"  scilicet  adhibita  utrum  recuperatio  intra  48  horas,  an  demum  postea 
'■'■  intra  duplicatas  horas  quadraginta  octo  ab  occupatione  computan- 
"  das,  an  denique  post  duplicatas  48  horas  quandocumque  facta  esset; 
''  ut  primo  quidem  casu  quinta,  secundo  tertia,  ultimo  autem  dimidia 
"  pars  recuperantibus,  qui  suo  sumptu  naves  instruxerunt,  cedat. 
*'  Placit.  Ordinum  Generalium  6  Juniiy  1702. 

"  V.  Quod  si  in  navi  hostili  capta  inveniantur  res  qusedam  ad  eos 
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''  pertinentes,  quihostes  non  sunt;  natural!  ratione  non  possunt  jure 
*'  belli  acquiri  capientibus,  quibuscum  rerum  talium  dominis  bellum 
"  non  est,  ut  dixi  d.  tract,  de  jure  milit.  cap.  5.  rmmer.  21.;  et  auctor 
"  est  Grotius,  de  jure  belli  et  pads,  d,  lib.  3.  cap.  6.,  numer.  5,  6. ; 
*'  nisi  hostes  in  rebus  illis  aliquod  jus  habeant.  Confer  Responsa 
"  Juriscons.  Holland,  part  3.  vol.  2.,  consil.  1.  Sed  cum  experi- 
"  entia  docuerit,  clandestinis  fraudibus  fingi  facile  posse,  ut  res 
"  navibus  captis  contentge  non  ad  hostes,  sed  alios  pertinere  videantur, 
"  prsesumptio  in  dubio  hagc  concipi  potest,  hostiles  credi  res,  qu^ 
"  navibus  hostilibus  vehuntur;  si  non  aliud  pactionibus  publicis  inter 
"  populos  constitutum  fuerit  Hugo  Grotius,  d.  libr.  3.  de  jure  belli, 
"  cap.  6.  num.  6.  In  quam  sententiam  etiam  conceptae  apud  nos 
^'  inveniuntur  conventiones  inter  Ordines  Generales  Belgii  Foederati 
"  et  reges  Gallia?,  Suecise,  Lusitani^e,  dictantcs  merces  eorum,  qui 
"  extra  partes  sunt,  in  navibus  hostilibus  captis  inventas,  una  cum 
"  navi  cedere  capienti ;  contra  vero  merces  hostium  vectas  navibus 
"  eorum,  qui  bello  impliciti  non  sunt,  jure  belli  non  posse  ex  istis 
"  navibus  educi  et  occupari,  nisi  sint  merces  belli  usibus  inservien- 
"  tes,  vulgo  ivaren  van  contrabande,  vide  Tractaat  van  Vrede  met 
"  Portugal  6  Aug.  1661,  arfic.  24.  vol.  2.placit.  Holland,  pag.  2862.; 
"  Tractaat  met  Vrankrijk,  27  Aprilis,  1662,  artic.  35.  d.  vol.  2. 
^^  pag.  2915.,  et  10  Augusti,  1678,  artic.  22.  vol.  S.  pag.  372.;  item 
"  Tractaat  van  Commercie  met  Vrankrijk,  20  Septembr.  1697,  a?'t. 
''  26,  27.;  met  Sweden,  1  Octobr.,  1679,  artic.  22.  vol.  3.  j^lacit. 
''pag.lS^d. 

"  VI.  Quod  si  navis  eorum,  qui  bello  non  erant  impliciti,  quseque 
"  ideo  jure  belli  capi  non  poterat,  a  nostris  tamen  hostibus  capta  sit, 
"  et  iisdem  deinceps  per  nostros  erepta,  pristinis  dominis  reddenda 
"  videtur,  quia  nullo  justo  titulo  dominium  ejus  a  vero  domino 
"  recessisse  dici  potest,  adeoque,  uti  hostium  nunquam  fuit,  ita  nee 
"  jure  belli  nostrum  fieri  potest.  Responsa  Jurisc.  Holl.  part.  2., 
*'  consil.  95.,  et  cons.  151.,  pag.  305.  Contra,  quam  respondendum 
"  foret,  si  id  obtineat ;  ut  naves  eorum,  qui  neutri  student  parti,  jure 
"  belli  possint  occupari,  quoties  ad  hostiles  portus  tendunt,  aut  ex  iis 
"  solvunt.      Responsa  Jurisc.  Holland,  part.  5.,  consil.  161. 

"  VII.  Quid  juris  sit,  si  navis  per  hostes  capta  per  tertium  non  vi 
"  armata  recuperetur,  sed  redimatur,  veriim  redempta  sit  pretio 
*'  viliore,  exposui  in  d.  tract,  de  jure  milit.,  cap.  5.,  mmi.  24.  Et  de 
"  prohibita  conventione  cum  hostibus,  ut  dimissa  nave  capta  solus 
"  magister  navis  pro  pretio  redemptionis  retineatur,  vide  placitum 
"  Ordinum  Generalium  2  Julii^  1689,  et  12  Julii,  1690,  vol.  4:.,placit. 
'' pag.  210.''' 
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Memoire  Raisonne,  by  the  Prince  de  Talleyrand,  on  the 
Treatment  of  the  King  of  Saxony  by  the  European  Powers 
IN  1814. 

(From  the  ''  Traiie  Complet  de  Diplomatie  par  Mons.  le  Comte  de 
Garden,'' i.  iii.  p.  146.) 

"  La  question  sur  le  sort  de  la  Saxe  et  de  son  souverain  pent  etre 
*'  envisagee  sous  le  double  rapport  du  droit  et  de  Vutilite.  On  parle 
*'  du  royaume  comme  d'un  pays  vacant,  du  roi  comme  d'un  criniinel 
"  qui  n'a  plus  rien  a  attendre,  si  ce  n'est  peut-etre  de  la  clemence. 

"  Le  roi  n'a  point  abdique  ;  si  done  il  a  perdu  ses  droits,  il  faut 
"  necessairement  de  deux  cboses  I'une :  ou  que  la  conquete  seule  ait 
"  pu  les  lui  faire  perdre,  ou  qu'un  jugement  Ten  ait  prive. 

"  Quand  I'oppresseur  de  I'Europe  disposa  du  Hanovre,  qu'il  avait 
^'  conquis,  loin  de  reconnaitre  qu'il  avait  pu  en  disposer,  I'Angleterre 
"  declara  la  guerre  a  la  puissance  qui  avait  consenti  a  le  recevoir 
"  de  lui. 

"  Quand,  par  represailles,  celle-ci  donna  la  Guadeloupe  a  la  Suede, 
"  le  meme  oppresseur  de  I'Europe  reprouva,  a  son  tour,  sa  doctrine 
"  que  la  conquete  seule  peut  oter  la  souverainete.  L'Angleterre  et 
"  son  ennemi  ont  done  egalement  rejete  cette  doctrine;  la  conquete 
''  n'a  done  pas  pu  rendre  le  royaume  de  Saxe  vacant. 

"  Le  roi  de  Saxe  n'a  certainement  pas  ete  juge,  car  il  n'a  ete  ni 
"  cite  ni  entendu;  il  est  done  tout  au  plus  dans  le  simple  etat  d'accuse, 
"  c'est-a-dire,  dans  un  etat  ou  celui  qui  s'y  trouve  ne  perd  pas  meme 
"  le  droit  d'etre  tenu  pour  innocent  jusqu'a  ce  qu'il  ait  efe  condamne. 

"  Si  le  roi  de  Saxe  devait  etre  juge,  par  qui  le  serait-il?  Serait-ce 
"  par  ses  accusateurs  ?  Serait-ce  par  ceux  qui  veulent  profiter  de 
"  ses  depouilles?  Serait-ce  par  ceux  dont  la  politique  a  seule  cree 
"  cette  necessite  qui  I'absout  de  toutes  les  fautes  qu'elle  aurait  pu  lui 
"  faire  commettre  ? 

'*  Serait-il  juge  par  la  Saxe?  La  Saxe  le  rappelle  de  tons  ses  vceux. 
"  Par  I'Allemagne?  L'AlIemagne  desire,  avant  toutes  choses,  qu'il 
''  soit  retabli  dans  ses  droits.  Par  le  congres?  Quel  est  celui  d'entre 
"  les  ministres  qui  doivent  le  former,  qui  a  re^u  une  telle  mission  ? 

"  Mais  a  quoi  bon  ces  questions?  Est-ce  aux  souverains  de 
"  I'Europe  qu'il  faut  dire  que  les  rois  n'ont  d'autre  juge  que  celui  qui 
"juge  les  justices?  Et  doit-on  craindre  d'entendre  les  maximes 
"  contraires  de  la  bouche  des  ministres  de  ces  souverains  ? 

"  Le  roi  n'a  point  ete  juge,  il  ne  pouvait  pas  I'etre.  Comment 
"  done  serait-il  condamne  ? 

"  Admettons,  pour  un  moment,  qu'il  puisse  Tetre  et  qu'il  le  soit : 
"  d'apres  quel  principe  de  justice  la  peine  portee  contre  lui  serait-elle 
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"  etendue  aiix  princes  de  sa  ligne,  et  k  ceux  de  la  ligne  ducale  qui  ont 
"  combattu  dans  les  rangs  des  allies,  qui  ont  verse  leur  sang,  qui  ont 
"  tout  sacrifie  pour  la  cause  commune?  La  confiscation,  que  les 
"  nations  eclairees  ont  bannie  de  leurs  codes,  serait-elle  introduite 
*'  au  dix-neuvieme  siecle  dans  le  droit  general  de  I'Europe?  Ou  la 
"  confiscation  d'un  rojaume  serait-elle  moins  odieuse  que  celle  d'une 
"  simple  chaumiere? 

"  Quand  Charles- Quint,  chef  de  I'empirCjdont  Jean-Frederic  n'etait 
*'  que  vassal,  et  dont,  consequemment,  il  etait  justiciable,  transfera 
"  I'electorat  de  Saxe,  il  ne  le  transfera  point  a  une  autre  maison. 
"  L'Europe  reunie,  si  elle  pouvait  juger  le  roi  de  Saxe,  serait-elle 
'moins  juste  que  ne  le  fut  Charles-Quint?  Les  puissances  alliees  qui 
"  ont  voulu  restaurer  I'Europe,  veulent-elles,  d'ailleurs,  imiter  les 
"  exemples  que  leur  offre  le  regne  de  Charles-Quint  ? 

"  En  toute  chose,  considerons  les  suites.  Agir  comme  si  la  conquete 
"  seule  donnait  la  souverainete,  c'est  aneantir  le  droit  public  de 
"  I'Europe,  et  la  placer  sous  I'empire  executif  de  I'arbitraire  et  de  la 
"  force.  Se  constituer  juge  d'un  souverain,  c'est  sanctionner  toutes 
"  les  revolutions  ;  le  tenir  pour  condamne,  lorsqu'il  n'est  pas  et  qu'il 
"  ne  peut  pas  meme  etre  juge,  c'est  fouler  aux  pieds  les  premiers 
"  principes  de  la  justice  naturelle  et  de  la  raison  meme. 

"  Maintenant,  a  qui  la  disposition  que  Ton  pretend  fiiire  de  la  Saxe 
"  serait-elle  utile  ? 

"  A  la  Prusse?  Deux  millions  de  sujets  qui,  d'ici  a  plus  d'un 
''  siecle  peut-etre,  ne  s'affectionneraient  point  a  la  dynastie  nouvelle, 
"  qui  se  sentiraient  opprimes,  et  croiraient  legitime  tout  moyen  de 
"  sortir  d'oppression,  seraient  pour  elle  une  cause  permanente  d'em- 
"  barras,  d'inquietude  et  de  danger.  On  vent  fortifier  la  Prusse,  on 
"  I'aura  reellement  affaiblie.  Est-ce,  d'ailleurs,  la  Prusse  qui  a  droit 
"  de  s'approprier  les  biens  de  ses  voisins?  Oublie-t-on  la  protection 
"  qu'elle  a  donnee  a  I'Allemagne  par  les  negociations  a  Bale,  a  Rastadt, 
"  a  Eatisbonne,  en  1805,  a  Vienne  ? 

"  A  I'Allemagne  ?  Pour  savoir  quels  sont  scs  interets,  il  n'y  a 
"  qu'a  consulter  son  voeu.  Les  princes  n'ignorent  assurement  pas  ce 
"  qu'ils  doivent  desirer  ou  craindre;  or  tous,  a  I'exception  d'un  seul, 
"  disent  que  e'en  est  fait  de  I'Allemagne,  si  la  Saxe  est  sacrifiee. 

"  La  situation  de  I'Allemagne  est  im  des  obstacles  les  plus  forts  a 
"  la  reunion  de  la  Saxe  a  la  Prusse  ;  mille  feux  y  convent  la  cendre. 
"  Cette  reunion  serait  peut-etre  I'etincelle  qui  embraserait  tout !  Si 
"  cela  arrivait,  la  France  resterait-elle  spectatrice  tranquille  de  ces 
"  discordes  civiles  ?  II  est  plutOt  a  croire  qu'elle  en  profiterait,  et 
"  peut-etre  ferait-elle  sagement  d'en  profiter. 

*'  A  I'Angleterre  ?  Elle,  a  qui  il  faut  surtout  des  marches,  que 
"  gagnerait-elle,  si  Tune  des  plus  grandes  villes  de  commerce  de 
"  I'Allemagne,  theatre  d'une  des  plus  grandes  foires  du  pays  et  de 
"  I'Europe,  et  jusqu'ici  sous  la  domination  d'un  prince  avec  lequel 
"  I'Angleterre  ne  pourrait  jamais  avoir  des  demeles,  passait  sous  la 
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"  domination  d'une  puissance  avec  laquelle  elle  ne  peut  etre  sdre  de 
"  conserver  une  eternelle  paix? 

"  Un  autre  pretexte  allegue  en  faveur  de  la  reunion  de  la  Saxe  a  la 
"  Prusse,  c'est  qu'on  veut  faire  de  cette  derniere  une  barriere  contre 
"  la  Russie.  Mais  les  souverains  des  deux  pays  sont  unis  par  des 
"  liens,  qui  font  que,  tant  qu'ils  vivront  tous  deux,  I'un  n'aura  rien  a 
"  craindre  de  I'autre ;  cette  precaution  ne  pourrait  done  regarder 
"  qu'un  avenir  fort  eloigne ;  mais  que  diraient  ceux  qui  appuient 
"  avec  tant  de  clialeur  le  projet  de  reunion,  si,  temoins  de  cet  avenir, 
"  ils  voyaient  la  Prusse  s'appuyer  de  la  Russie,  pour  obteuir  en 
"  AUemagne  une  extension  qu'ils  lui  auraient  facilitee,  et  appuyer  a 
"  son  tour  la  Russie  dans  des  entreprises  sur  1' empire  ottoman  ? 
"  Non-seulement  la  chose  est  possible,  elle  est  encore  probable,  parce 
"  qu'elle  est  dans  I'ordre  naturel. 

"  L'union  de  FAutriche  et  de  la  Prusse  est  necessaire  au  repos  et  a 
"  la  surete  de  I'AUemagne ;  mais  la  disposition  qu'on  pretend  faire 
"  de  la  Saxe,  serait  la  chose  du  monde  la  plus  propre  a  rallumer 
"  une  rivalite  qui  a  dure  jusqu'aux  desastres  de  la  Prusse,  et  que 
"  ces  desaetres  ont  suspendue,  mais  n'ont  pas  peu1-etre  eteinte. 

"  Ainsi,  ces  dispositions  iraient  contre  le  but  meme  qui  les  aurait 
"  fait  faire,  et  d'un  premier  mal  naitraient  une  foule  de  maux.  Re- 
*'  connaissons  done  que  I'injustice  est  un  mauvais  fondement,  sur 
"  lequel  le  monde  politique  ne  saurait  biitir  que  pour  sa  ruine"  (a). 
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LOANS  BY  SUBJECTS  OF  NEUTRAL  STATES  TO  BELLIGERENTS. 

The  following  opinion  was  given  in  1823,  by  the  Law  Officers  of 
the  Crown,  on  Subscriptions  or  Loans  to  one  of  two  Belligerent 
States  by  the  subjects  of  a  Neutral  Power.  It  was,  I  believe,  taken 
in  reference  to  Loans  contracted  in  England  to  aid  the  Greeks  in 
their  war  o£  independence  : — 

"  To  the  Right  Hon.  George  Canning,  M.P.,  ^c. 

"Doctors'  Commons,  June  17, 1823. 
"  Sir, — We  have  been  honoured  with  your  commands  signified 
"  in  Mr.  Planta's  letter  of  the  12th  inst.,  stating  that  you  were  desirous 
"  that  we  should  report  our  opinion  upon  the  following  questions : 

"  1.  Whether  subscriptions  for  the  use  of  one  of  two  belligerent 
"  States  by  individual  subjects  of  a  nation  professing  and  maintaining 
*'  a  strict  neutrality  between  them  be  contrary  to  the  law  of  nations, 

{a)  See  Protest  of  the  King  of  Saxony,  November  4,  1814,  on  the 
subject,  in  the  same  work,  p.  203. 
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''  and  constitute  sucli  an  offence  as  the  other  belligerent  would  have 
"  a  right  to  consider  as  an  act  of  hostility  on  the  part  of  the  neutral 
"  Government  ? 

"  2.  If  such  individual  voluntary  subscriptions  in  favour  of  one 
"  belligerent  would  give  such  just  cause  of  offence  to  the  other, 
"  whether  loans  for  the  same  purpose  would  give  the  like  cause  of 
"  offence? 

"  3.  And  if  not,  where  is  the  line  to  be  drawn  between  a  loan  at 
"  an  easy  or  mere  nominal  rate  of  interest,  or  a  loan  with  a  previous 
"  understanding  that  interest  would  never  be  exacted,  and  a  gratuitous 
"  voluntcvry  subscription  ? 

"  In  obedience  to  your  commands  we  beg  leave  to  report  that  we 
"  have  taken  the  same  into  our  consideration,  and  we  are  of  opinion 
''  that  subscriptions  of  the  nature  above  alluded  to,  for  the  use  and 
''  avowedly  for  the  support  of  one  of  two  belligerent  States  against 
"  the  other,  entered  into  by  individual  subjects  of  a  Government  pro- 
"  fessing  and  maintaining  neutrality,  are  inconsistent  with  that  neu- 
"  trality  and  contrary  to  the  law  of  nations ;  but  we  conceive  that  the 
"  other  belligerent  would  not  have  a  right  to  consider  such  subscrip- 
"  tions  as  constituting  an  act  of  hostility  on  the  part  of  the  Govern- 
"  ment,  although  they  might  afford  just  ground  of  complaint  if  carried 
'^  to  any  considerable  extent. 

"  With  respect  to  loans,  if  entered  into  merely  with  commercial 
"  views,  we  think,  according  to  the  opinions  of  writers  on  the  law  of 
"  nations  and  the  practice  which  hss  prevailed,  they  would  not  be  an 
"  infringement  of  neutrality  ;  but  if,  under  colour  of  a  loan,  a  gratui- 
"  tous  contribution  was  afforded  without  interest,  or  with  mere 
"  nominal  interest,  we  think  such  a  transaction  would  fall  within 
*'  the  opinion  given  in  answer  to  the  first  question. 
"  We  have  the  honour  to  be,  &c. 

"  Christopher  Kobinson  (King's  Advocate). 
"  K.  GiFFOiiD  (Attorney-General,  afterwards 

"  Master  of  the  Rclls). 
"  J.  S.  Copley  (Solicitor-General,  afterwards 
"  Lord  Chancellor  Lyndhurst)." 

Report  of  His  Majestj/^s  Law  Officers  on  the  Means  of  Proceeding 
legally  against  Individuals  and  Corporations  engaged  in  Sub- 
scriptions to  Belligerent  Powers. 

"  Lincoln's  Inn,  June  21,  1823. 
"  Sir, — We  have  been  honoured  with  your  commands,  signified 
"  to  us  by  Mr.  Planta  in  his  letter  dated  the  18th  inst.,  in  which  he 
"  states,  with  reference  to  the  queries  proposed  to  His  Majesty's  Law 
''  Officers  in  his  letter  of  the  13th  inst.,  he  was  directed  by  you  fur- 
"  ther  to  ask  for  our  opinion  whether,  having  regard  to  the  municipal 
''  law  of  this  country,  there  exists  any,  and  what,  means  of  proceeding 
VOL.    III.  3  O 
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"  legally  against  individuals  and  corporations  engaged  in  such  sub- 
"  scviptions  as  were  described  in  those  queries. 

"  We  have  accordingly  taken  the  same  into  consideration,  and  beg 
"  leave  to  report  that,  reasoning  upon  general  principles,  we  should 
*'  be  inclined  to  say  that  such  subscriptions  in  favour  of  one  of  two 
*'  belligerent  States,  being  inconsistent  with  the  neutrality  declared 
"  by  the  Government  of  the  country  and  with  the  law  of  nations, 
"  would  be  illegal,  and  subject  the  parties  concerned  in  them  to  pro- 
"  secution  for  a  misdemeanour,  on  account  of  their  obvious  tendency 
"  to  interrupt  the  friendship  subsisting  between  this  country  and 
"  the  other  belligerent,  and  to  involve  the  State  in  dispute,  and 
"  possibly  in  the  calamities  of  war.  It  is  proper,  however,  to  add 
"  that  subscriptions  of  a  similar  nature  have  formerly  been  entered 
"  into  (particularly  the  subscription  in  favour  of  the  people  of  Poland 
*'  in  1792  and  1793),  without  any  notice  having  been  taken  of  them 
"  by  the  public  authorities  of  the  country,  and  without  any  complaint 
"  having,  as  far  as  we  can  learn,  been  made  by  the  Powers  whose 
''  interests  might  be  supposed  to  have  been  affected  by  such  sub- 
'*  scriptions.  Neither  can  we  find  any  instance  of  a  prosecution 
'^  having  been  instituted  for  an  offence  of  this  nature,  or  any  hint 
"  at  such  a  proceeding  in  any  period  of  our  history. 

"  We  think,  therefore,  even  if  it  could  be  proved  that  the  money 
''  had  been  actually  sent  in  pursuance  of  the  subscription,  it  is  not 
^'  likely  that  a  prosecution  against  the  individuals  concerned  in  such 
"  a  measure  would  be  successful. 

"  But,  until  the  money  be  actually  sent,  the  only  mode  of  proceed- 
"  ing,  as  we  conceive,  would  be  for  counselling  or  conspiring  to  assist 
"  with  money  one  of  the  belligerents  in  the  contest  with  the  other, 
"  a  prosecution  attended  with  still  greater  difficulty. 

"  We  beg  leave  further  to  report  that  no  criminal  proceeding  can 
"  be  instituted  against  a  corporation  for  contributing  its  funds  to 
"  such  a  subscription,  but  that  the  individual  members  who  maybe 
"  proved  to  have  acted  in  the  transaction  can  alone  be  made  criminally 
"  responsible. 

"  We  have  the  honour  to  be,  &c. 

"  R.  GlFFORD. 

"  J.  S.  Copley." 

The  question  was  mooted  again  in  1873,  on  the  subject  of  subscrip- 
tions raised  in  England  on  behalf  of  the  Carlists,  that  is,  the  sup- 
porters of  the  Prince  who  claims  to  be  Charles  VIl.  of  Spain  («).  On 
the  25th  of  April,  the  present  Prime  Minister  spoke  as  follows: — 

Mr.  Gladstone. — "  The  question  which  has  been  put  to  me  by 

(a)  See  Pari.  Debates,  House  of  Commons,  March  1,  1873. 
Letter  from  the  Editor  of  the  Westminster  Gazette,  in  Times  of  April 
9,  and  Article  from  the  Economist  in  Times  of  April  14,  1873. 
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"  my  lion,  friend  touches  a  subject  of  very  great  delicacy  and  of  very 
*'  great  difficulty,  as  well  as  of  very  great  importance,  and  I  felt  the 
*'  difficulty  before,  when,  in  giving  a  very  short  answer  to  a  question 
"  upon  the  same  subject,  I  conveyed  my  reply  in  terms  perhaps  too 
"  sharply  defined.  The  state  of  the  law  was  then  generally  described 
"  as  we  are  advised  it  exists.  There  has  been  since  that  time  some 
"  public  discussion  adverting  to  the  fact  that  the  view  of  the  law,  or 
*'  at  least  the  verbal  expression  of  that  view,  has  not  at  all  times  been 
"  quite  uniform  on  the  part  of  the  various  law  officers  of  the  Crown, 
*'  and  in  particular  reference  has  been  made  to  an  opinion  given 
"  by  the  law  officers  in  the  time  of  Mr.  Canning  with  reference  to 
"  certain  subscriptions  which  were  then  being  levied,  I  think,  for 
"  purposes  connected  with  the  very  same  country  which  has  afforded 
"  my  hon.  friend  the  occasion  of  his  question.  Generally,  the  opinion 
''  given  then  was  to  the  effect  that  that  proceeding  was  not  according 
"  to  law ;  but  it  Avas  limited  in  an  important  manner  by  two  qualifi- 
"  cations,  which  I  quote  from  the  documents  of  the  period.  The  first 
*'  of  these  was  that  a  foreign  Government  would  not,  in  the  opinion 
"  of  the  law  officers  of  1823,  be  entitled  to  consider  such  a  sub- 
"  scription  as  constituting  any  act  of  hostility  on  the  part  of  the 
"  British  Government ;  and  the  second  referred  to  that  which  is 
"  really  the  practical  question  in  the  matter,  much  more  than  an 
"  abstract  inquiry  about  legality — namely,  the  possibility  of  repress- 
"  ing  by  prosecution.  The  law  officers  of  that  date  advised  that  it 
"  was  not  likely  such  a  measure  as  a!i  indictment  founded  upon  this 
"  subscription  would  be  successful;  and  I  believe  they  could  not  find 
"  that  at  any  period  an  attempt  to  bring  home  an  offence,  if  offence 
"  there  be,  by  indictment  had  been  made.  That  may  be  enough  to 
"  say  on  the  subject  of  variation,  if  there  be  a  variation,  of  opinion. 
"  I  said  on  the  former  occasion  that  it  was  of  course  impossible  for 
^'  us  to  go  beyond  the  law.  If  my  hon.  friend  asks  me  whether  I 
"  state  that  drily  as  wishing  it  to  be  understood  that  we  look  with 
*'  approval  or  with  indifference  upon  subscriptions  of  this  kind,  I 
"  venture  to  say  to  him  that  that  is  as  far  as  possible  from  being  the 
"  case.  Subscriptions  of  this  kind,  in  the  present  instance  perhaps 
"  very  particularly,  but  also  as  a  general  rule,  are  in  our  judgment 
"  open  to  great  objections — first  of  all,  because  they  tend  to  create 
*'  causes  either  of  complaint  or  of  estrangement  between  friendly 
"  Governments;  and,  secondly,  because  they  sometimes  have  the 
"  effect  of  grossly  misleading  the  opinion  of  Europe,  or  of  many 
"  portions  of  Europe,  as  to  the  state  of  opinion  in  this  country.  For 
"  instance,  we  are  given  to  understand  in  this  particular  case  that 
"  many  persons  in  Europe  have  been  led  to  believe,  in  consequence 
"  of  the  fact  that  an  advertisement  has  appeared  in  some  newspaper 
"  calling  for  subscriptions  to  support  the  Carlist  rising  in  Spain  against 
"  the  Government  which  is,  an  all  events  provisionally,  in  a  certain 
"  sense,  established,  that  on  that  account  the  feeling  of  the  British 
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"  Government  and  of  the  British  nation  is  favourable  to  such  rising. 
"  I  believe  there  could  not  possibly  be  a  grosser  error.  The  det^ire 
"  of  this  country  is  always  that  the  peace  of  foreign  countries  may,  if 
"  possible,  be  preserved  ;  and  on  this  occasion  I  am  quite  sure,  with 
"  perhaps  the  exception  of  some  small  minority,  the  people  of  this 
"  country  regard  with  very  great  aversion  the  bloodshed  which  has 
"  been  caused  in  Spain  in  connexion  with  this  rising  as  an  aggrava- 
"  tion  of  the  political  difficulties  of  the  country.  And  the  raising  of 
"  a  mere  handful  of  money,  perfectly  insignificant  in  reference  to  the 
"  question,  does  thus  become  the  cause  of  very  serious  mischief.  I 
"  have  now,  so  far  as  we  are  justified,  expressed  our  opinion  upon  the 
"  subject;  and  with  regard  to  the  practical  question,  I  can  truly  say, 
"  although  we  were  advised  that  the  simple  act  of  contributing  or  ask- 
"  ing  for  subscriptions  did  not  of  itself  constitute  a  punishable  offence, 
"  it  was  by  no  means  intended  to  go  so  far  as  to  say  there  were  no 
"  circumstances  under  which  subscriptions  of  that  kind  might  be 
"  taken  notice  of  in  proceedings  at  law,  and  might  form  part  of  the 
"  subject  matter  for  the  cognizance  of  a  Court.  As  far  as  the  views 
"  and  intentions  of  the  Government  are  concerned,  my  hon.  friend 
"  knows  very  well  that,  independently  of  the  offences  which  have 
"  been  created  by  a  statute,  there  is  a  general  principle  of  Common 
"  Law  in  the  country  applicable  to  the  duty  of  a  subject  of  this 
"  country,  which  requires  him  to  respect  the  peace  of  the  dominions 
*^  of  a  Power  with  which  Her  Majesty  is  at  amity  ;  and  whenever  in- 
"  formation  is  given  to  the  Government,  or  obtained  by  the  Govern- 
"  ment,  from  which  there  may  appear  to  be  any  reasonable  ground  of 
"  expectation  that  an  indictment  for  an  unlawful  conspiracy  to  aid  in 
*'  an  invasion  or  in  the  disturbance  of  the  peace  of  a  Ibreign  country 
"  with  which  Her  Majesty  was  at  amity, — whether  it  be  by  the  con- 
"  tribution  of  money  for  the  purpose  or  in  any  other  manner, — when- 
"  ever  there  is  reasonable  ground  to  believe  that  such  an  indictment 
"  can  be  maintained,  then  would  be  the  time  when  Her  Majesty's 
"  Government  would  think  it  their  duty  and  would  be  perfectly 
^'  prepared  to  vindicate  the  law  of  the  country.  With  regard  to  the 
"  alteration  of  the  law,  that  is  a  very  serious  matter.  An  alteration 
"  of  the  state  of  the  law  raises  many  important  considerations,  two  of 
"  which  are  these — first,  we  have  recently  been  engaged  in  a  very 
"  solemn  and  deliberate  proceeding  with  reference  to  the  recasting  of 
"  the  Foreign  Enlistment  Act,  and  my  hon.  friend,  1  am  sure,  will  at 
"  once  perceive  it  is  not  desirable  that  proceedings  of  that  kind,  or 
"  changes  of  that  kind,  should  be  made  from  day  to  day;  they  ought 
"  to  be  founded  upon  very  grave  considerations,  and  upon  a  very  clear 
"  case,  with  a  clear  computation  of  the  consequences  to  which  they 
"  may  lead.  And  moreover,  there  is  always  the  risk  in  cases  of  this 
"  kind  of  giving  a  factitious  importance  to  things  in  themselves  in- 
"  significant.  I  have  gone  somewhat  beyond  the  limits  of  an  answer 
''  to  a  question,  yet  I  am  quite  sensible  that  what  I  have  said  is  a 
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"  very  inadequate  statement  upon  a  subject  of  very  great  impor- 
"  tance  and  delicacy.  I  assure  my  hon.  friend  proceedings  of  this 
"  kind  will  be  carefully  watched  by  us.  I  hope  he  will  not  be  sur- 
"  prised  I  cannot  give  a  pledge  to  propose  a  definite  alteration  of  the 
"  state  of  the  law  on  the  subject,  but  I  certainly  attach  great  impor- 
'*  tance  to  the  conviction  w^hich  I  entertain,  and  which  we  all  enter- 
"  tain,  that  these  proceedings  are  emphatically  disapproved  by  the 
*'  general  and  almost  unanimous  sentiments  of  the  people  of  this 
"  country:'— Tmes,  April  25,  1873. 
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Extract  fr^om  Debates  in  both  Houses  on  Motions  for  Papers  relative 
to  the  Treaty  of  Peace  with  France.  \_Hansarcrs  Parliamentary 
History  (1802),  vol.  xxxvi.  pp.  674-5.]  [_Speech  of  Dr. 
Lawrence.']     May  I2th. 

"  Dr.  Lawrence  said  that  nothing  had  passed  that  could  induce 
"  him  to  abandon  the  opinion  he  entertained,  that  the  Treaty  of 
"  Peace  lately  signed  was,  in  many  respects,  most  fatal  to  the  country. 
*'  Let  any  person  consider  of  what  importance  to  this  country  were 
"  its  possessions  in  the  East ;  and  let  him  at  the  same  time  consider 
"  how  the  security  and  well-being  of  those  possessions  were  en- 
"  dangered  by  the  non-renev/al  of  the  Treaties  by  which  they  were 
*'  heretofore  protected.  Let  it  be  considered  what  advantages  were 
"  given  to  the  enemy  by  this  neglect,  or  omission,  or  by  whatever 
"  other  name  it  was  to  be  called — advantages  which  the  enemy 
"  himself  already  exaggerated." 

"  The  Convention  of  1787  granted  a  general  exemption  to  all 
"  factories,  and  a  general  jurisdiction  over  all  persons  within  certain 
"  limits.  The  omission  of  any  regulation  to  this  effect  in  the  pre- 
*'  sent  Treaty  might  renew  the  ancient  jealousies." — (lb.  p.  677.) 

"  It  might  be  urged,  he  said,  in  defence  of  the  non-revival  of 
"  former  Treaties,  that  we  did  not  give  up  our  rights,  but  were  pre- 
"  pared  to  defend  them  to  the  utmost.  But  though  they  had  not 
"  been  revived  generally,  it  was  surely  worth  while  to  revive  speci- 
"  fically  that  part  which  protected  our  commerce  in  the  East  Indies." 
—(lb.  p.  679.) 

Speech  of  Lord  Grenville.     Debate  in  the  Lords  on  the  Definitive 
Treaty  of  Peace.     Ibid.  pp.  688-9. 

"  It  was  asked  what  was  the  use  of  discussion  now,  when  peace 
"  was  concluded?  Was  it  wished  to  overthrow  the  Treaty  ?  If  not, 
"  what  benefit  could  arise  from  debating  upon  the  subject  of  it  ?     He 
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"  should  be  sorry  to  bring  forward  any  motion,  if  lie  had  it  not  in  his 
"  power  to  meet  such  an  argument.  Whatever  disadvantages  might 
"  arise  to  the  country  from  this  unfortunate  Treaty,  he  would  be  one 
"  of  the  first  to  say.  it  was  concluded  by  the  Power  which  had  the 
*' right,  by  the  constitution  of  the  country,  to  conclude  it;  and, 
"  therefore,  whatever  were  its  terms,  Parliament  was  bound  to  accede 
"  to  it.  It  was  ratified  by  His  Majesty,  and  the  Great  Seal  of  the 
"  Kingdom  allixed  to  it ;  consequently  it  was  irrevocable ;  and  not 
*'  to  carry  it  into  effect  would  be  to  add  dishonour  to  the  loss  occa- 
"  sioned  by  the  Treaty,  and  to  impeach  the  national  integrity.  The 
"  first  proposition  he  should  make  to  the  House  was,  to  declare  to 
"  His  Majesty  their  opinion,  that  the  public  faith  was  pledged  to  the 
"  observance  of  the  Peace ;  that  it  was  an  obligation  binding  upon 
*'  the  country  to  maintain  it  inviolable. 

"He  had  already  stated  to  the  House  his  objections  to  the  pre- 
"  liminary  Treaty  :  if  the  definitive  Treaty  had  been  conformable  to 
"  the  preliminary  articles,  and  the  relative  situation  of  France  and 
*'  Spain  had  not  altered  by  intervening  circumstances,  however  he 
*'  might  have  been  disposed  to  have  protested  against  the  definitive 
"  Treaty,  he  should  not  have  thought  it  necessary  to  have  proposed 
''  to  the  House  the  adoption  of  any  new  measure ;  but  he  found 
"  that  all  the  grounds  of  the  pretensions  on  the  part  of  France,  as 
"  contained  in  the  preliminary  Treaty,  had  not  only  been  confirmed 
*'  by  the  definitive  Treaty,  but  exceeded.  The  terms  of  the  latter 
"  were  therefore  infinitely  more  prejudicial  than  the  former.  He 
"  could  not  avoid  calling  the  attention  of  the  House  to  what  had  been 
"  the  arguments  used  against  the  preliminary  articles.  It  had  been 
*'  stated  that  in  all  negotiations  for  peace  there  were  two  grounds  or 
"  bases  necessary  to  be  adhered  to  ;  when  after  a  long  contest  between 
*'  two  nations,  the  respective  Governments  were  considering  how 
*'  they  might  restore  the  blessings  of  peace  and  tranquillity,  the  basis 
"  on  which  the  negotiation  proceeded  was,  either  the  status  ante 
"  helium,  the  actual  situation  in  which  the  parties  stood  before  the 
"  war,  or  the  situation  in  which  they  stood  at  the  time  of  the  nego- 
"  tiation  which  was  called  the  uti  possidetis.  Instead  of  the  negotia- 
"  tors  of  the  definitive  Treaty  proceeding  distinctly  upon  one  of  these 
"  grounds,  they  had  applied  both  in  the  most  prejudicial  manner 
"  possible  to  this  country.  They  had  referred  to  the  status  ante  bellimi 
"  with  regard  to  England,  by  giving  up  all  she  had  taken  during  the 
"  war  to  France  ;  and  they  had  adopted  the  uti  possidetis  as  to  France, 
*'  by  leaving  her  in  possession  of  all  that  she  had  acquired.  It  was 
"  obvious  that  at  the  commencement  of  the  negotiation  each  country 
"  was  in  possession  of  some  advantage  which  operated  to  the  dis- 
"  advantage  of  the  other.  It  was  to  oiir  disadvantage  that  France 
"  possessed  so  much  power  on  the  Continent :  and  it  was  to  the 
"  disadvantage  of  France  that  we,  by  the  superior  skill  and  valour  of 
"  our  navy,  were  possessed  of  the  colonies  of  France  and  Sj^ain. 
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"  The  arrangement  to  have  been  desired  was,  that  we  should  have 
"  diminished  the  power  of  France  upon  the  Continent  in  proportion 
*'  to  our  sacrifices  with  respect  to  the  colonies  tliat  we  had  taken.  If 
"  France  could  not  have  been  persuaded  to  that,  then  it  was  our  duty 
"  to  have  extended  our  maritime  power  for  the  purposes  of  compel- 
"  ling  her.  As  far  as  appeared  by  the  Treaty,  ministers  had  made  no 
"  attempt  whatever  to  reduce  the  power  of  France  on  the  Continent, 
"  but  had,  by  concessions  abroad,  given  her  the  means  of  weakening 
"  our  colonial  strength.  This  was  not  acting  upon  the  principle  adopted 
"  by  Lord  Chatham  at  the  Peace  of  1763.  That  enlightened  states- 
"  man  had  always  considered  that  every  preliminary  Treaty  should  be 
"  as  definitive  as  possible.  If  the  preliminary  articles  of  17G3  were 
"  compared  with  the  definitive,  it  would  appear  that  there  was 
"  scarcely  any  difference  between  them  ;  while  the  direct  contrary  was 
"  the  case  with  regard  to  the  present  Treaty." — (^Ihid.  pp.  689-691.) 
"  That  it  is  impossible  for  us  to  have  seen,  without  the  utmost 
"  anxiety  and  alarm,  all  the  unexampled  circumstances  which  have 
*'  attended  the  final  conclusion  of  the  present  peace  ; — the  extensive 
"  and  important  sacrifices  which,  without  any  corresponding  conces- 
"  sion,  this  Treaty  has  added  to  those  already  made  on  our  part  by 
"  the  preliminary  articles  ;  the  unlooked  for  and  immense  accessions 
"  of  territory,  influence,  and  power,  which  it  has  tacitly  confirmed 
"  to  France."— (/^'/c^.  p.  697.) 

Speech  of  the  Lord  Chancellor. — Ibid,  p.  725. 

"  And  here  he  must  differ  a  little  from  his  learned  friend  in 
"  respect  to  the  importance  of  Treaties  solemnly  executed  between 
*^  nation  and  nation.  He  had,  during  twenty  years  of  his  profes- 
"  sional  life,  witnessed  the  growth  and  improvement  of  the  distin- 
"  guished  talents  of  his  learned  brother,  with  whom  he  had  lived  in 
"  habits  of  uninterrupted  friendship  ;  he  could  not,  however,  agree 
"  with  him  in  thinking,  that  Treaties  deserved  to  be  treated  in  the 
"  light  manner  he  had  treated  them.  He  would,  however,  assert, 
"  with  his  learned  friend,  that  most  of  the  conditions  of  the  Treaties, 
"  the  omission  of  the  revival  of  which  was  complained  of  by  the 
"  noble  mover,  were  fi-om  the  violent  change  that  the  circumstances 
"  of  Europe,  and  more  especially  of  France,  had  undergone  within 
"  the  last  twenty  years,  Avholly  inapplicable  to  the  present  Treaty  ; 
*'  and,  at  the  same  time,  all  the  great  and  important  rights  which  his 
"  noble  friend  thought  lost  and  abandoned,  because  they  were  not 
*'  recognised  in  the  definitive  Treaty,  stood  secured  on  a  much 
"  stronger  basis  than  any  recognition  of  them  by  any  Treaty  what- 
*'  soever." 
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Speech  of  Lord  Ilaickeshury. — Ihid.  pp.  761,  762. 

"  With  respect  to  the  definitive  Treaty,  gentlemen  complain  of 
"  it  on  two  grounds :  namely,  for  faults  of  omission  and  coramis- 
"  sion.  Under  the  first  class  the  principal  is  the  non-revival  of  the 
"  several  commercial  and  political  Treaties,  and  two  particular  con- 
*'  ventions.  As  to  the  first,  I  should  suppose,  if  gentlemen  would 
"  look  into  those  Treaties,  they  would  not  be  so  very  solicitous  for 
"  their  revival.  From  the  Treaty  of  Westphalia  up  to  that  of 
"  1763,  it  was  the  practice,  as  the  system  of  Europe  was  perpetually 
"  changing,  to  renew  former  treaties,  with  such  alterations  and  addi- 
"  tions  as  suited  existing  circumstances,  until  at  length  these  Treaties 
"  became  so  confused,  inconsistent,  and  contradictory,  as  to  contribute 
"  more  to  augment  litigation  than  to  produce  the  adjustment  of  any 
"  difference.  If  we  made  any  engagements,  they  should  be  precise 
"  and  explicit — not  such  as  those  Treaties ;  besides,  we  ought  to  be 
^'  cautious  how  we  consented  to  multiply  our  engagements.  Another 
"  objection  that  I  have  to  the  renewal  of  those  Treaties  is,  that  we 
*'  should  bind  ourselves  too  much. 

"  I  shall  state  the  former  practice  as  to  such  renewal  of  Treaties. 
*'  In  1748,  when  we  guaranteed  the  pragmatic  sanction,  we  also 
"  guaranteed  Silesia  to  Prussia.  What,  then,  if,  agreeable  to  such 
*'  a  precedent,  we  should  have  to  guarantee  the  Netherlands  and 
"  Sardinia  to  France?  I  would  a^-k  my  right  honourable  friend, 
*'  whether  this  was  not  a  sufficiently  strong  objection  to  the  renewal 
*'  of  former  Treaties  ?  The  situation  of  Ministers  in  this  case  was  one 
"  of  extreme  difficulty ;  they  were  rather  willing  to  sacrifice  some 
"  advantages  than  place  themselves  in  the  dilemma  that  I  have  de- 
"  scribed  ;  and  they  determined,  if  they  could  not  get  Europe  to  do 
"  right,  they  would  not  be  a  party  to  her  wrong.  I  would  ask  my 
"  right  honourable  friend,  whether  the  renewal  of  political  Treaties, 
''  accompanied  by  such  consequences,  was  so  desirable  ?  As  to 
"  commercial  Treaties,  if  any  person  looked  into  them,  they  would 
"  be  found  not  less  objectionable  than  the  former.  Our  Treaty  with 
"  Holland  gave  the  Dutch  the  power  of  carrying  warlike  stores 
"  over  in  time  of  war  to  an  enemy's  ports.  Would  it  be  advisable, 
"  after  the  experience  of  the  last  war,  to  renew  such  a  Treaty  as 
"■  that  ?  Objections  equally  strong  would  be  found  to  operate  against 
"  the  renewal  of  our  former  Treaties  with  France.  From  these 
"  considerations,  I  think  it  will  scarcely  be  disputed  that  it  was 
"  better  to  leave  commercial  arrangements  to  be  hereafter  adjusted, 
"  than  to  postpone  the  conclusion  of  the  definitive  Treaty,  even  if  the 
*'  country  was  to  be  left  in  the  state  it  was  in  before  the  preliminaries 
"  were  signed." 
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Delate  in  the  Commons  on  the  Definitive  Treaty  of  Peace. — Speech 
of  the  Master  of  the  Rolls.  [^HansarcV s  Parliamentary  History 
(1802),  vol.  xxxvi.  pp.  801-3.] 

"  With  respect  to  the  non-revival  of  Treaties,  he  was  of  opinion 
"  that  those  gentlemen  who  had  brought  forward  arguments  against 
*'  this  omission  in  the  definitive  Treaty,  had  argued  against  themselves. 
"  They  had  brought  forward  claims  on  the  part  of  France,  which 
"  they  admitted  were  utterly  destitute  of  foundation.  They  had  as- 
"  sumed  an  injustice  on  the  part  of  France,  and  proved  that  former 
'*  Treaties  ought  to  have  been  revived  by  the  very  same  arguments 
**  which  would  render  those  Treaties  absolutely  nugatory ;  for,  if 
"  France  disregarded  Treaties  for  the  purpose  of  reviving  former 
"  claims,  which  had  been  settled  by  those  Treaties,  then  all  Treaties 
"  with  her  would  be  useless.  If  this  was  the  character  of  the  French 
"  Government,  we  ought  to  be  constantly  at  war  with  her,  and 
"  publicly  to  state  the  reason  of  it.  Confidence  begot  confidence; 
"  and  if  we  entertained  these  opinions  of  France,  we  should  be  acting 
"  in  the  same  manner  as  the  French  Directory,  who  received  every 
"  declaration  of  ours  with  a  declaration  on  their  side  that  they  doubted 
"  our  sincerity.  It  was  certainly  not  fair  to  put  into  the  mouth  of 
"  France  claims  and  pretensions  which  M^e  ourselves  reprobated  and 
"  condemned.  With  respect  to  the  general  ground  of  the  revival 
"  of  former  Treaties,  he  was  not  disposed  to  admit  the  propriety  of 
"  it ;  but  he  supposed  that  some  motive  which  he  had  not  been 
"  able  to  discover  had  induced  the  renewal  of  former  Treaties  in 
"  other  negotiations.  There  were  some  instances,  at  least,  in  which, 
"  as  in  the  j)resent  case,  if  former  Treaties  were  renewed,  they  would 
"  be  renewed  without  an  object  to  refer  to.  France  had  generally 
"  begun  in  former  Treaties  with  the  renewal  of  the  Treaty  of  West- 
"  phalia,  and  proceeded  forward  from  thence.  It  was  asserted,  that 
"  we  had  in  this  instance  departed  from  the  established  law  of 
*'  nations ;  but  respecting  the  practice,  it  was  not  so  uniform  as  it 
"  seemed  to  be  supposed.  Treaties  had  been  before  made  with 
"  France,  in  which  no  mention  was  made  of  former  Treaties;  in  the 
"  Treaties  of  Ryswick  and  Utrecht,  for  instance,  no  mention  was 
"  made  of  former  Treaties ;  yefc  Europe  stood  as  before.  There 
"  were  several  Treaties  between  this  country  and  France,  which,  if 
"  now  renewed,  would  not  only  have  no  object  to  refer  to,  but  would 
*'  be  absolutely  contrary  in  their  operation  to  the  present  situation 
"  of  affairs.  In  adverting  to  the  renewal  of  former  Treaties,  it  should 
"  have  been  stated  for  what  purpose  they  ought  to  be  renewed ;  for 
"  unless  gentlemen  could  show  him  some  benefit  to  be  derived 
"  from  that  renewal,  he  should  see  no  reason  for  it.  One  effect 
"  was  stated  to  be  the  consequence  of  this  omission,  which 
"  was,  that  all   Treaties   not  renewed  fell  to  the  ground.     There 
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"  were  some  which  he  thought  it  was  of  little  consequence  whether 
"  they  fell  to  the  ground  or  not.  For  instance,  if  a  cession  was 
"  made,  it  became  absolutely  part  of  the  dominion  of  the  country 
*'  to  which  it  was  ceded  ;  it  was  of  no  consequence  that  the  Treaty 
"  was  not  renewed  in  the  event  of  a  war  and  a  subsequent  peace,  as 
"  the  territory  ceded  could  not  revert  back  to  the  party  ceding. 
"  Thus,  with  respect  to  the  Bay  of  Honduras,  which  had  been  alluded 
"  to,  it  was  said  to  be  doubtful ;  our  right  to  cut  logwood  there  was 
"  not  done  away  by  the  non-renewal  of  former  Treaties.  In  the  first 
"  place,  however,  it  was  not  very  clear  that  we  derived  our  title  to  it 
"  from  a  Treaty ;  and  in  the  next,  we  were  in  possession  of  the  right 
"  of  property  at  the  commencement  of  the  war,  which  we  had  re- 
*'  tained,  and  still  held  at  the  conclusion  o£  the  war.  The  right  of 
"  property,  therefore,  still  remained  in  this  country,  and  there  could 
"  not  be  a  clause  inserted  in  the  Treaty  to  give  us  that  which  we 
"  had  never  lost;  we  merely  restored  what  we  had  taken  possession 
"  of;  what  we  had  before  possessed  in  our  own  right  must  remain 
"  vested  in  the  same  manner,  without  any  necessity  for  its  being  so 
"  stipulated  by  Treaty." 

Speech  of  Dr.  Lawrence. — Ibid.  p.  806. 

"  He  would  not  plead  for  the  indiscriminate  renewal  of  all  our 
**  political  and  commercial  Treaties,  but  there  were  some  which  he 
"  thought  it  would  have  been  wise  to  renew,  and  not  to  rely  solely 
"  upon  the  Treaty  before  the  House,  in  which  nothing  definite  was 
'*  to  be  found,  and  yet  it  was  to  form  the  basis  of  the  future  system  of 
"  Europe ;  the  principles  and  practice  of  all  former  statesmen  being 
"  totally  rejected.  The  vessel  of  the  State  was  to  be  thrown  afloat 
*'  on  the  ocean  of  politics  and  commerce,  with  no  rudder  but  the  very 
'^  distinct  and  comprehensive  Treaty  on  the  table." 
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Beawes,  Lex  Mercatoria,  46 
Belligerent,  Effect  of  War  upon  the  Pro- 
perty and  Persons  of  the  Subjects  of,  115. 
Subject  of  one,  resident  in   Country  of 
the   other,   under  Safe     Conduct,    128. 
Permission  to  remain  in,  and  Warning 
to   depart    from    hostile   Coimtry  after 
Hostilities  commenced,   129.     Right  of, 
over  Prisoner  of  War,   155.     Waiver  of 
Rights  of,  by  Great  Britain  and  France, 
in  War  with  Russia    (1854-55-56),  355- 
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3o7.  Subject  of  one,  resident  and  trad- 
ing iu  Country  of  the  other,  deemed  an 
Enemy,  727.  See  Enemy.  Ships  may  be 
bond  fide  purchased  from,  by  Neutrals  in 
Ports  of 

Bentinck  (Lord  William),  Proclamation  of, 
to  the  Genoese  (in  1814),  205 

Berlin  and  Milan  Decrees  (1806),  311,  516 

Bernstorf  (Count),  Keply  of,  to  declaratory 
Memorial  of  Great  Britain  to  Court  of 
Denmark  respecting  Neutrals,  &c.,  426 

Bismarck  (Count),  50,  61 

Blackstone  (Sir  W.),  Commentaries,  59,  72, 
79,  111,  126,  131,  236,  237 

Blockade,  473.  For  what  Purpose  it  may 
be  constituted,  474.  Who  may  constitute 
it,  ib.  What  constitutes  it,  475.  En- 
forced by  United  States  in  1860, 
478,  494.  What  maintains  or  continues 
it,  486.  What  vitiates  it,  ib.  How  it 
may  be  resumed  after  a  Discontinuance 
or  Abandonment,  487.  Destination  of 
cargo,  490 

,  Breaches  of. — Generally,  ib.  Owing  to 

alleged  Ignorance,  494.  By  the  Ingress 
of  Ships,  496.  Where  a.\\6.how  Inquiries 
should  be  made  respecting  Blockade,  498. 
Decision  of  Lord  Stowell  ;is  to  what  are 
Eoads,  499.  Intention,  of  Ship's  Master, 
and  Destination  of  Ship,  500.  Distinction 
between  Blockade  de  facto  and  Blockade 
by  beatification,  601.  By  £[(/rr,s,s- of  Ships, 
502.  Exceptions  in  certain  Cases,  ib. 
Where  Ingrtss  is  alone  prohibited  by  the 
Proclamation,  Egress  is  allowable,  604. 
Penalty  for  Breach  of,  606.  To  the 
Ship,  ib.  To  the  Cargo,  506.  Decision 
of  Lord  Stowell  on  the  Subject  of  the 
Complicity  of  the  Owner  of  Cargo  with 
the  Act  of  Master  of  Ship,  508.  Different 
Principles  applied  to  the  Case  of  Captures 
made  by  commissioned  Captors  on  the 
High  Seas,  and  that  of  Captures  by  non- 
commissioned Captors  in  Ports,  514. 
Not  an  oifence  against  Municipal  Law  of 
Neutral  Country,  515 

,    Orders   in    Council,   respecting. —  Of 

France  {French  Z>6rrecs),declaring  Block- 
ade of  British  Ports  (dated  1806),  516- 
521.     Eclating    to  Blockade   of  French 
Ports  (1807-2),  616-521 
Bluntschli,  Le  i3roit  International  codifie, 

2,  226,  366,  792 
Boats  (Ships'),  Right  to    share  in  a   joint 
Capture,  608 

Bodinus,  83 

Booty  (and  Prize),  206.  See  Prize.    Powers 


of  Military  Courts  of  Judicature,  206. 
All  Acquisitions  of,  belong  to  Sovereign, 
209.  Distribution  of,  215.  Claim  not 
triable  in  England  in  any  Municipal 
Court,  213.  Distribution  of;  Status  of  the 
East  India  Company  in  matters  relating 
to,  217.  Jurisdiction  of  High  Court  of 
Admiralty  in  Matters  of,  221.  Case  of 
the  Banda  and  Kirwee  booty,  ib. 

Boucher,  318 

Bouvier's  (American)  Law  Dictionary,  614 

Bowyer's  Public  Law,  125 

Brazil,  Treaty  of  Commerce  and  Navigation 
(of  182<)with  England,  and  relating  to 
Contraband,  469 

Brougham  (Lord  Chancellor),  Judgment  of, 
as  to  Ownership  of  Prize  captured  during 
War,  209 

Brown's  Civil  and  Admiralty  Law,  684 

Brunleger,  Dissert,  de  Occupatione  Bellica, 
818,  821 

Brussels,  Conference  of,   162 

Buckingham  (Duke  of).  Memoirs  of  the 
Court  and  Cabinet  of  George  III.,  185 

Burlamiiqui,  Principe  de  Droit  de  la  Nat.  et 
des  Gens,  819,  823 

Burke,  Letters  on  a  Regicide  Peace,  57,  83, 
92.  Appeal  from  the  Old  to  the  New 
Whigs,  114.     Works  of,  163 

Bynkershoek,  Quaestiones  Juris  Publici,  14, 
15,  18,  19,  20,  21,  31,  43,  78,  81,  83,  84, 
85,  114,  126,  128,  129,  139,  141,  146, 
149,  162,  209,  216,  226,  233,  235,  283, 
285,  305,  307,  407,  416,  418,  436,  460, 
463,  600,  523,  524,  630,  533,  562,  567, 
572,  574,  578,  598,  599,  602,  614,  617, 
621,  622,  627,  641,  692,  701,  702,  718, 
726,  744,  746,  749,  754,  768,  827,  855. 
De  Foro  Legatorum,  19,  20.  Remarks 
of,  upon  the  Subject  of  Recapture,  621. 
Sec  Recapture 


Cabinet  Library  of  Scarce  and  Celebrated 

Tracts,  307,  667 
Calvo,  Le  Droit  International,  2, 112,  164, 

273,  536,  792,  857 
Cambaceres  (French  Minister  of  Justice), 

650 
Camden's  P]lizabeth,  110 
Canada,  Possessions  in,  War  with  France 

respecting  Limits  of,  96 
Canning  (Mr.),  Speeches  of,  238,  239,  364 
Canon  Law. 

Decretals  (1.  v.  t.  vi.),  403 

Extrav.  Comm.  (1.  v.  t.  ii.)  ih. 

Capitulation,  Nature  of,  189.  Construction 
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of  Ai'ticles  of,  ib.  Speech  of  Sir  J. 
Mackintosh,  on  the  Capitulation  of 
Genoa,  189,  191.  Judgment  of  Lord 
Stowell  in  Case  of  Ships  taken  at  Genoa, 
192.  Vessels  used  as  Privateers  when 
not  within  Terms  of,  197.  Public  Pro- 
perty ceded  by,  but  not  taken  possession 
of,  and  afterwards  seized  by  Privateers, 
belongs  to  the  Crown,  ih.  Of  an  Island, 
Kule  as  to  Ships  within  sight  sharing  in 
Capture  of,  606 

Captors,  Rights  and  Duties  of,  5o9.  See 
Captures.  Ditto,  in  reference  to  the 
Condiict  of  Suits  in  Prize  Court,  684. 
Liability  of,  for  Loss  of  Prize,  688.  Prize 
must  be  sent  into  some  convenient  Port 
for  Adjudication,  689.  May  chase,  but 
not ^re,  under  false  Colours,  690.  No 
right  to  injure  Ship,  &c.,  or  conrert, 
&c..  Property  on  board,  690.  Liable 
for  Damages,  691.  Damages  against, 
for  wrongful  Capture,  ih.  See  Damages, 
Confiscation  of  Prize,  692.  Where  allowed 
Costs  and  Expenses,  although  Restitution 
decreed,  697.  Neglecting  to  bring  in  Prize 
for  Adjudication.  Mode  of  compelling, 
702.  Not  permitted  to  furnish  Evidence 
in  Prize  Causes,  711.  Farther  Proof  on 
Eehalf  of,  in  Suits  for  Prize,  723.  Ad- 
mission of  extraneous  Evidence  for,  ih. 
Damages  decreed  against,  752.  Allow- 
ance of  Freight  to,  7o3.  How  paid,  755. 
^See  Freight.  Sale  of  Conversion  os  Prize, 
before  Adjudication,  by,  760 

Captors  (Joint).     See  Captures 

(Non-commissioned),  Captures  by. 

698.  Enure,  in  England,  to  Lord  High 
Admiral,  600.  Capture  by  a  Fort 
manned  by  a  Ship's  Hands,  599.  See 
Captures 

Captures,  made  before  War,  illegal,  149. 
Without  Aiithority  of  Sovereign,  150. 
Enure  to  the  Crown,  151.  Right  of,  and 
Duty  of  Captors,  559.  What  may  be 
captured,  560.  What  constitutes  Cap- 
ture, ib.  Where  Capture  may  be  made, 
661.  Treaties  with  United  States,  as  to 
Distance  from  Coast,  within  which  no 
Capture  should  be  made,  565.  Opinions 
of  United  States,  and  of  Lord  Stowell, 
as  to  Captures  made  within  Neutral  Ter- 
ritory, 566,  568.  To  whose  Benefit  Cap- 
ture enures,  569.  When  it  enures,  571. 
Decision  of  Lord  Mansfield,  573.  Duty 
of  Captor  after  Capture  ;  and  Ports  to 
which  captured  Property  may  be  taken, 
577.     Courts  in  which  Capture  must  bo 


adjudicated  upon,  579.  Opinion  of  Lord 
Stowell,  upon  Condemnations  by  incom- 
petent Tribunals,and  by  Tribunals  sitting 
in  Neutral  Country,  582.  Invalid  Sentence 
upon,  may  be  cured  by  subsequent  valid 
Sentence,  587.  British  Prize  Courts,  as  re- 
gards the  Interests  of  Foreigners,  do  not 
inquire  into  Sufficiency  of  Sentencepassed 
by  Neutral  Court,  588.  Defective  Title 
to,  ciired  by  intervening  Peace,  ih.  Cap- 
ture made  within,  and  in  Violation  of, 
Neutral  Jurisdiction,  589.  Jurisdiction 
of  Neutral  to  try  Questions  of  Captures 
made  within  its  own  Waters,  and  brought 
within  its  Ports,  591.  Ditto,  where  cap- 
tured Vessel  belongs  to  the  Neutral  State 
within  whose  Ports  it  is  brought,  ib. 
Opinions  of  Jurists  upon,  592.  Stipula- 
tion between  France  and  England,  in 
War  against  Russia,  as  to  Jurisdiction  in 
Cases  of  Capture,  594.  Where  captured 
Property  must  be  at  the  Time  of  Con- 
demnation, ib.  Treaties  altering  the 
general  International  Law,  respecting  the 
Non-interference  of  Neutrals  as  to  Prizes, 
595.  Forfeiture  of  Title  to  Prize  by 
Misconduct  of  Captor,  596.  Made  after 
Conclusion  of  Peace,  777.     See  Peace 

Capture  by  non-commissionrd  Ca2')tors,  598. 
By  a  Fort  manned  by  Ship's  Hands,  599. 
Enure,  in  England,  to  Lord  High  Ad- 
miral, 600.  Droits  of  Admiralty,  ib. 
Illegal  by  Master  of  Merchant  Ship; 
Owners  not  responsible,  748 

,  (Joint),  Rule  respecting  Privateers 

merely  in  sight,  gives  no  Right  to  share 
in  Prize,  601.  Rule  respecting  Piiblic 
Ships  of  War  being  in  sight,  entitled  to 
share  in  Prize,  603.  Exceptions  to  Rule, 
604.  By  Revenue  Cutter,  having  Letter 
of  Marque,  608.  By  Convoying  Ship,  ih. 
By  Ships'  Boats,  ih.  By  tenders,  609. 
By  Ships  associated  with  others  in  a 
Joint  Enterprise,.  610.  Exceptions,  by 
reason  of  Separation  from  main  Body,  on 
distinct  Service,  611.  By  Transport 
Ships,  ib.  By  Land  and  Sea  Forces, 
612.  By  allied  Fleets,  ib.  By  Public 
Ships  of  War,  Statute  relating  to  Propor- 
tion in  which  they  are  to  share,  613 

Cargo,  Penal  Consequences  to,  in  case  of 
Breach  of  Blockade,  490,  506.  Complicity 
of  Owners  of,  with  Act  of  Master  of  Ship, 
608.  What  is  probable  Cause  for  Cap- 
ture of,  688.  Proprietary  Interest  in,  739. 
Principles  of  Prize  Law  applicable  to,  ib. 
Transfer  of,  m  transitu,   by  Belligerent, 
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740,     Proprietary  Interest  in,  by  what 
Circumstances  changed,  741.     Property 
purchased  by  Agent,  743.     Penalty  ap- 
plied  to    Allies   in  War   trading    -wirh 
Enemy,    744.       Citizen     domiciled     in 
Enemy's  Country,  within  what  time  mnst 
withdraw  his  Property,  z6.  Vessel  taking 
on  board  a  Cargo  on  Pretence  of  Ransom, 
745.      Vessel     carrying,    sailing   nnder 
Enemy's  Licence,  ib.     To  fonnd  Claim 
to,  Neutrality  must  be  proved  from  the 
Time  of  Shipment  to  the  Time  of  Sale, 
ih.     How  far  Owners  of,  bound  by  Act  of 
Master  of  Ship,  746.     When  Master  of 
Ship  deemed  Agent  of  Owners  of,  747 
Freightage  for,  Allowance  of,  in  case  of 
Capture  {nee  Freight),  753.  When  there 
has  been  an  Unlivery  of,  754.    AVhen 
Freight  deemed  to  be  a  Charge  upon, 
755.     See  Freight. 
Unlivery  of.  When  permitted,  762.  Caiises 
of  Necessity  for,  ih.     Commission  for, 
ib.     See  Commission.     Commission  of 
Appraisement,    763.       See   Appraise- 
ment.   Sale  of  Cargo.    See  Sale,  &c. 
Delivery  of,  on  Bail,  765.     Liability  of 
Sureties,   766.     Expense  of,  by  whom 
borne,  ih. 
Carnarvon  (Lord),  361,  806 
-Cartel  Ships,  181.     Privileges  and  Lumu- 
nities  of,  held  sacred,  182.     May  be  em- 
ployed    in    Anticipation    of     War,    ih. 
Must  be  protected  in  their  Office  eundo 
et  redcundo,  ih.     Must  not  abuse  Privi- 
leges, ib.      Must  not   trade  or  take    in 
Cargo,  ib.      Prisoners  on  Board  Cartel 
Ships  must  do  no  Act  of  Hostility,  183 
Casaregis,  Discursus  of,  684 
Castlereagh  (Lord),  205 
Cauchy,Le  Droit  Mar.  Intern.,  363,  364 
Chalmers,   Collection  of  Treaties,  95,  98, 

323,  326,  328,  340,  662 
Charles    VIII.    (of    France),    Invasion    of 
Italy    by,  and    Seizure   of    Arragonese 
Debts,  838 
Chatham  (Lord),  98.     Speech  of,  on  Em- 
ployment of  Savages  as  Mercenaries  in 
Time  of  War,  155 
Chauvelin  (M.),  French  Minister,  104 
Christian  V.,  Maritime  Law  of,  629 
Cicero,  DeLeg.,79.  DeRepubl.,  649.  Epist. 
ad  Fani.,  772.     Topica,  817.     Epist.  ad 
Atticum,  836.     Epist  ad  Brutum,  ih. 
Circuit  Courts  (of  the  United  States),  Juris- 
diction of,  658 
Civil  War,  Effect  of    Conquest    in,   upon 
Allegiance  of  conquered  Subjects,  871 


Claimants,  Rights  and  Duties  of,  in  respect 
to  Conduct  of  Suit  in  Prize  Courts,  704. 
Subject  of  Enemy  cannot  claim,  ib.  Pre- 
paration of  Claim,  705.  Entering  Appear- 
ance and  Claim,  706.  Who  may  Claim, 
705-707.  How  Claim  made,  708.  Ex- 
amination of  Ship's  Papers  by  Claimant 
not  allowed,  except  on  Special  Order  of 
Court,  ih.  What  is  Bor  to  Claim,  709. 
When  Prize  condemned  for  Want  of 
Claim,  ih.  Amendment  of  Claim,  ih. 
Pleadings  in  Suit  for  Prize,  710. 
Onus  probandi  in  Cases  of  Prize,  rests 
upon,  716.  Farther  Proof,  &c.,  719. 
National  Character  of.  See  Domicil.  See 
Prize  Court. 

Clarendon(Lord),  Essays  of,  81.  Life  of,  548 

Clerke's  Praxis,  691 

Clinton  (Sir  Henry),  170 

Coasting  Trade.  See  Colonial  and  Coastiug 
Trade 

Cocceius,  De  Postliminio  in  Pace  et  Am 
nestia,  773,  777,  824,  831,  836 

,  Grotius  illustratus,  773,  783,  784, 

814,  817,  818,  824,  835,  867,  868,  876 

Code.     See  Roman  Law 

Code  de  Commerce  (by  Sautayra),  702 

des  Prises,  637,  707,  761,  764 

Coke's  Institiites,  684.  Commentary  upon 
Littleton,  872 

Collectanea  Maritima  (Robinson's),  579, 
710,712,713,716,760 

Colonial  and  Coasting  Trade. — Neutrals 
carrying  on  with  Belligerents,  in  Time  of 
War,  a  Trade  from  which  they  are  pro- 
hibited in  Time  of  Peace,  370.  Origin 
and  Introduction  of  Rule  of  1756  re- 
specting. Opinion  of  Judge  Story  and 
Mr.  Wheaton,  371.  Trading  between 
Belligerent  Mother  Country  and  her 
Colonies,  373.  Freight  to  Neutrals 
carrying  Enemy's  Goods,  upon  Capture, 
ib.  Neutrals  trading  with  the  Colonies 
of  the  Enemy,  375.  Penalty  on  Neutrals 
for  Breach  of  Rule  of  1756,  378.  Ob- 
jections and  Complaint  of  United  States 
against  Rule  of  1 756,  378-380.  Opinion 
of  Jurists  as  to  Rule,  380.  Examination 
of  Treaties  relating  to  Subject,  381. 
Trading  between  Port  of  Neutral's  own 
Country  and  Port  of  Belligerent  Country, 
382.  Ditto  between  Ports  of  Belligerent, 
but  with  Cargo  of  Neutral's  own  Country, 
ib.  Decisions  upon  the  Subject  in  British 
Prize  Courts.     See  List,  385 

Colonies  (NorthAmerican) of  Great  Britain, 
Alliance  of  France  with,  during  Revolt 
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of,  without  Declaration  of  War  against 
England,  100 

Colours.     See  Flag 

Columbia,  Treaty  with  United  States  of 
North  America  (1824),  355.  With 
Holland  (1829),  relating  to  Captures, 
596 

Commission,  Recapturing  Vessel  need  not 
hold,  to  entitle  her  to  Salvage  on  Kesto- 
ration,  637.     See  Recapture 

— for  Unlivery  of  Cargo,  usually 

directed  to  Marshal,  763.     Sec  Cargo 

Compensation  for  Property  confiscated. 
Right  of  Foreigners,  &c.,  to  claim,  858 

Condemnation  of  Prize.     See  Prize 

Confiscation,  Right  of,  of  Debts  of  Enemy, 
145.  Private  Debts  of  ditto,  146.  Of 
immovable  Property,  148,  Of  Prize,  as 
against  Captors,  for  Neglect  or  Mis- 
conduct, &c.,  692,  693.  Of  incorporeal 
Things,  of  Debts,  &c.,  by  Conqueror, 
818.  Case  of  Antiochus,  King  of  Syria, — 
War  with  the  Romans  and  Rhodians, 
835,  836.  Case  of  the  Dyrrachium  Debt, 
due  to  Cains  Flavins,  by  Csesar,  836. 
By  Pisan  Government,  of  Debts  due  to 
Florentine  Subjects,  837.  Of  the  Arra- 
gonese  Debts,  by  Charles  VIII.  of  France, 
838.  Of  Debts  and  Dominions  of  Hesse- 
Cassel,  by  Napoleon  L,  841.  Decisions 
of  English  Courts  respecting  Right  of 
Confiscation  of  Public  and  Private  Debts, 
863.  Compensation  to  Owners  of  Pro- 
perty confiscated.  Right  of  Foreigners, 
&c.,  to  claim,  858 

Congress  (American),  Resolutions  of,  on 
Foreign  Mediation  (1863),  12.  Ordi- 
nances of  (1781),  relating  to  Breaches  of 
Blockade,  500. .  Journals  of,  ib.  Docu- 
ments of,  591 

Conqu9ror,Power  of,over  incorporealTliings, 
818,  Power  over  Documents  of  Title,  or 
Securities  for  Money,  820.  Power  over 
Debts  due  to  Enemy,  822.  International 
Practice,  as  to  Power  of  Conqueror  over 
incorporeal  Things,  832.  Cases  illustra- 
tive of  Power  of,  ib. 

Conquest  (of  Territory)  distinguished  from 
Occupation,  784,  785,  814,  Definition 
of,  814,  How  changed  into  established 
Government,  823.  See  also  Conqueror. 
Reconquest  of  Country  from  Enemy, 
859.  Effect  of,  upon  Allegiance  of  Sub- 
jects of  the  Conquered,  868,  Conclusions 
adopted  by  the  Supreme  Court  of  the 
United  States,  as  to,  872 

Conseil  des  Prises^  Decision  of,  in  Case  of 


VEtoile  de  Bonaparte,  442,  Origin  and 
Constitution  of,  660 

Conseil  Executif  Provisoire,  of  France, 
Jurisdiction  of,  660 

Consignee,  Interest  of,  in  Cargo,  742.  See 
Cargo,  Interest,  &c. 

Constable  and  Marshal  (Court  of  Chivalry), 
Jurisdiction  of,  over  Matters  of  Booty 
and  Prize,  207-209 

Consul  (Neutral),  resident  and  trading  in 
Enemy's  Country,  deemed  a  Subject  of 
that  Country,  726.      See  Domicil 

Consolato  del  Mare,  307,  310,  318,  619, 
620,  621,  684,  753 

Contraband,  Definition  of,  in  Treaty  be- 
tween P^ngland  and  Denmark(1670),  338. 
Neutrals  prohibited  from  carrying,  387. 
What  is,  403.  Destination  of,  391,  403. 
Decisions  of  American  Courts  respecting, 
ib.  Munitions  (Military  or  Naval)  of 
War,  in  a  completed  State,  405.  Neutrals 
permitting  Sale  of  such  Munitions  within 
its  Territory  to  Belligerent,  ib.  Ma- 
terials of  an  indefinite  Character,  appli- 
cable for  Purposes  of  Peace  or  War, 
411-417.  Opinions  of  various  Autho- 
rities upon  the  latter,  ib.  Provisions. 
considered  as,  422.  See  Provisions. 
Unmanufactured  Articles,  Judgment  of 
Lord  Stowell  respecting,  438.  American 
law  respecting,  439.  Cheeses,  441. 
Biscuits,  ib.  Ship  Timber,  442.  Naval 
Stores,  ib.  Tar,  414.  Pitch,  445. 
Resin,  ib.  Sail  Cloth,  ib.  Masts,  ib. 
Anchors,  ib.  Hemp,  447.  Brimstonej 
ib.  Copper,  ib.  Barks,  ib.  Fir  Planks,  ib. 
Battens,  ib.  ,  Firewood,  ih.  Ships,  Sale 
of,  by  Neutral  to  Belligerent,  for  War 
Purposes,  448.  Metals,  ib.  Money 
(Coinage),  ib.  Horses,  ib.  Ditto, 
Equipage  for,  449,  Crunpowder,  and 
other  Military  Stores,  ib.  Engines  and 
Parts  of,  iS.  Coal,  2i,  Doctrine  of  Prc- 
emption,  as  applied  to  Cases  of,  449, 
Despatches  of  Ambassadors  of  Belligerent 
Nation  in  Neutral  Country,  to  their  own 
Government,  457.  Ditto,  from  hostile 
Government  to  Consuls  in  Neutral 
Country,  458.  Milita,ry  Persons,  459. 
Penalty  for  carrying,  460.  Treaties  re- 
lating to,  464-472,  Onus  of  proving  it 
Produce  of  Claimant's  own  Country, 
rests  on  Claimant,  718 

Contracts,  with  Enemy  during  War,  void, 
120,  179.  Public  and  private,  between 
Belligerent  Subjects,  how  affected  by 
War  and  subsequent  Peace,  798,  866 
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Conventions,  general  and  particular,  during 
War,  18-i.  Between  France  and  England 
(1851),  as  to  Captures  made  during 
War  with  Eussia,  594-625.  See  also 
Treaties 

Conversations-Lexikon,  842 

Convoy,  Conditions  in  Second  Armed 
Neutrality,  respecting  Search  of  Vessels 
Tinder,  349.  Ships  under  Liability  to 
Visit  and  Search,  544.  Provisions  in 
Treaties  of  Armed  Neutrality  (1801), 
relating  to  Matter  of,  552 

■ (Ship),  Eight    to    share    in    Joint 

Capture,  608.  Ship  sailing  under  Owners 
of,  and  of  Cargo,  responsible  for  Act  of 
the  Master,  747 

Corporations  (Foreign),  their  Eight  to 
exercise  Belligerent  Eights,  152.  Power 
of,  to  make  War,  153.  Established  in 
F'oreign  Country,  not  entitled  to  claim 
Compensation  for  Property  confiscated, 
859 

Corporations  (Alien),  the  legal  Incapacities 
and  disabilities  of,  during  War,  134 

Costs  and  Expenses,  when  allowed  to  Cap- 
tors, 697,  756.  Sec  Damages.  What 
are  deemed  necessary  Expenses,  and 
allowed,  757 

Courtenay's  Life  of  Temple,  381 

Coxe's  Life  of  Marlborough,  284 

Crew  of  captured  Prize  Vessel,  Treatment 
of,  690.     Evidence  of,  712,  724 

Croke  (Dr.),  Eemarks  on  Mr.  SchlegePs 
Work  upon  Visitation  of  Neutral  Vessels 
under  Convoy.  308,  320 

Cromwell  (01iver),Case of  Eeprisals against 
France,  during  Time  of,  33.  Treaty  of, 
with  Portugal  (1654),  354,  369.  Letter 
of,  to  Greneral  Montagu,  on  the  Subject 
of  Visit  and  Search,  547-  Treaty  of 
Upsal  with  Christina  (1654),  as  to 
Neutral  Ships  carrying  Enemy's  Goods, 
322,  328 

Cussy  (De)  and  Martens  (De),  Index  Ex- 
plicatif,  470.  Eecueil  de  Traites  et  Con- 
ventions, 557 

Customs,  Payment  of  Duties  on  Prizes  and 
Cargoes  brought  in,  683. 


D. 

D'Aguesseau,  Dissertation  sur  I'Erreur  de 
Droit,  66 

Damages,  for  Capture  without  probable 
Cause  or  other  Misconduct  of  Captors, 
691.  Where  they  are  given  or  refused 
on  Eestitution  of  Prize    695.      Where 
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Compensation  given  or  refused,  the  Prize 
being  lost  in  the  Hands  of  Captors,  ib. 
When  Captors  allowed  their  Expenses, 
ih.  Suit  for,  within  what  Time  it  must 
be  commenced,  698.  Medsure  of,  699. 
Who  are  liable  for,  ib.  In  respect  to 
private  armed  Vessels,  700.  Decree  for, 
in  Prize  Cases,  751.  On  Acquittal  or 
Eestitution  of  Prize,  751-753 

Deane  (Dr.),  Effect  of  War  upon  the  Trade 
and  Property  of  Neutrals,  and  Maritime 
Capture  and  Prize,  bv  (London,  1854), 
559 

Debrett's  State  Papers,  442 

Debts,  of  Enemy  (Public  and  Private), 
Eight  of  Confiscating,  145-8.  Power 
of  Conqueror  over,  as  attached  to  the 
Person  captured,  820.  Locality  where 
Debts  situated  must  be  considered,  825. 
Paid  by  Debtor  to  Conqueror,  Extinction 
of,  as  against  Creditor,  828.  Conditions 
respecting  Extinction  of,  829.  Cases 
illustrative  of  Ci  nfiscation  of,  by  Con- 
queror, 832.  Debts  and  Domains  of 
Hesse-Cassel,  confiscated,  &c.,  by  Napo- 
leon I., 841.  (Sec  Conqueror,Confiscation.) 
Contracted  between  belligerent  Subjects 
before  breaking  out  of  War,  suspended 
but  not  anmdled  by  War,  735 

Decisions  of  English  Courts  on  the  Subject 
of  Postliminium,  858 

Declaration,  respecting  Maritime  Law, 
signed  by  all  the  Great  Powers  at  Paris 
(1856),  359 

Declaration  of  War,  unnecessary,  85.  In- 
stances where  none  made,  86.  Eestitution 
of  Prizes  captured  before,  97.  How 
made,  107.  Necessity  for  some  Procla- 
mation or  Manifesto  of  War,  ib.  Law 
of  England  relating  to,  108.  By  one 
Belligerent  only.  111.  Effect  of,  as  to 
recalling  Subjects  from  foreign  Country, 
144 

Decrees  (French)  as  to  Blockade,  516 

Decr-etals.     See  Canon  Law 

Delagoa  Bay,  question  submitted  to  arbi- 
tration, 10 

Denmai-k,  Declaration  of,  to  Sweden  re- 
specting furnishing  auxiliary  Troops  to 
Belligerent,  229.  Declaration  of  Neutra- 
lity by,  in  war  by  England  and  France, 
against  Eussia,  231.  Treaty  of  Commerce 
with  England  (1670),  338.  Conduct  of, 
in  relation  to  i\ie Armed  Neutralities,  343. 
Declaratory  Memorial  of  Great  Britain 
to  Court  of,  respecting  its  Navigation 
during  War  with  France,  423.     Eeply 
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of,  by  Count  Bernstorf  to  same,  and  as  to 
Position  and  Duties  of  Neutrals,  426. 
Treaty  with  England  (1780)  as  to  Con- 
traband, 466.  Ditto  (1669)  as  to  Cap- 
tures, 569.  Ditto  with  Spain  (1742),  as 
to  Captures,  596.  Law  of,  relating  to 
Recaptures,  629.     See  Recaptures 

De  Sagittar,  156 

Deserters,  captured  among  Enemy's  Troops, 
not  entitled  to  Treatment  of  Prisoners 
of  War,  164.  Vessels  suspected  of 
harbouring,  liable  to  Visit  and  Search, 
542 

Despatches  of  the  Duke  of  Wellington,  176 

,  when    considered    contraband, 

456 

Dohm  (von),  Materialen  fiir  die  Statistik, 
321.  Denkwiirdigkeiten  nieiner  Zeit, 
335 

Domat,  Traite  des  Lois,  66 

Domicil,  national  Character  of  a  Person 
governed  by,  127,  141.  National  Cha- 
racter of  Property  depends  upon  Domicil 
of  Owner, 725,  Persons  considered  to  be- 
long to  the  country  in  which  they  have 
their,  ih.  Master  and  Crews  of  Ships, 
726.  Neutral  going  to  belligerent  Country 
for  temporary  Purposes,but  staying  seve- 
ral Years,  paying  Taxes,  &ic.,ib.  Neutral 
Consul  resident  and  trading  in  belligerent 
Country,  ib.  Subjects  of  one  Belligerent 
resident  and  trading  in  the  Country  of 
the  other,  ib.  Change  of,  native  Cha- 
racter reverts,  ib.  Neutral  Merchant 
trading  with  belligerent  Country,  and 
having  a  stationed  Agent  there,  727. 
Agent  carrying  on  Trade  not  clearly 
neutral,  ib.  Partner  in  a  House  of  Trade 
in  Enemy's  Country,  fi.  Neutral  engaged 
in  House  of  Trade  in  Enemy's  Country. 
Property  of,  not  confiscated  at  Com- 
mencement of  War,  728.  Traffic  without 
Residence,  sufficient  to  confer  hostileCha- 
racter,  ib.  Neutral  engaged  in  Enemy's 
Navigation,  ib.  Citizen  of  Belligerent, 
domiciled  in  neutral  Country,  trading 
with  Enemy,  744 

Don  Miguel,  Civil  War  between,  and  Donna 
Maria   II.,  as    to  Throne  of  Portugal, 
287 
Droit  d'Angarie,  49-53 

Droits  of  Admiralty,  600 

Du  Cange,  Grloss.(ed.Carpenterius),  Parisiis 

(1842),  404 
Dumont,   Corps    Universel   Diplomatique, 
234,  283,   284,  321,  323,  325,  326,  828, 
^29,  354,  381,  382.  552,  569,  595 


Du  Ponceau's  (American)  Translation  of 

Bynkershoek.     See  Bynkershoek,  Quses- 

tiones  Juris  Publici 
Duties,  Payment  of,  on  Prizes  and  Cargoes, 

683 
Dyrrachium  (City  of).  Debt  due  from,  to 

Caius  Flavins,  836 


E. 

East  India  Company,  Power  of,  to  make 
War,  153.  Status  of,  with  respect  to 
Distribution  of  Booty,  2 1 7 

Edinburgh  Review,  311,  341,  709 

Eliot's  (American)  Diplomatic  Code,  341 

Embargo,  Meaning  of,  44.  In  Maritime 
Embargoes,  Goods,  and  Persons  usually 
seized,  ib.  Chai'acter  and  Effect  of  such 
Seizure  as  described  by  Lord  Stowell,  ib. 

—  (Civil),  Nature  of,  45.    On  ships,  to 

prevent  Subjects  leaving  the  Realm  in 
Time  of  War,  ib.  Founded  upon  par- 
ticular and  urgent  necessity  of  State, 
ib.  Decision  upon,  46.  Distinction 
betweea  Civil  and  Belligerent  Embargo, 
explained  by  Lord  Stowell,  ib.  Effect 
of,  upon  public  and  private  Debts,  48. 
Treaties  containing  Provisions  for  Al- 
lowance of  Time  to  withdraw  Goods 
and  Persons  from  Enemy's  Country,  on 
account  of  War,  ib.  Provision  in  Magna 
Charta  as  to  Treatment  of  Enemy's 
Merchants  in  Time  of  War,  49.  Le 
Droit  d'Angarie,  or  the  Right  of  seizing 
Vessels,  within  Jurisdiction  of  State, 
for  Purposes  of  Transport,  50.  See  also 
Reprisals,  War,  &c. 

Emerigon,  Traite  des  Assurances,  85,  130, 
148,  285,  568,  569,  612,  640,  647,  780 

Enemy,  trading  with,  during  War,  without 
Licence  of  Sovereign,  116.  Contracts, 
&c.,  made  with,  during  War,  void,  120, 
121.  Right  of  State  to  forbid  Subjects 
serving,  120.  British  Subjects  dealing 
in  Russian  Securities  during  War  pro- 
hibited by  Statute,  124.  Effect  of  War, 
upon  Property  andPerson  of,  127. Bomicil, 
a  Test  of  national  Character  of  Persons, 
127,  141.  Liability  of,  to  Seizui'e  of 
Person  and  Confiscation  of  Property, 
127.  Resident  in  Country  of  adverse 
Belligerent  under  Safe  Co7idtict,  127. 
Time  allowed  for  Enemy's  Siibjects  to 
depart  from  belligerent  Country,  129-31. 
Incapacities  and  Liabilities  of  alien 
individual  Enemy  and  alien  Corporation 
of  the  Enemy,    134.     Neutral  Merchant 
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trading  with,  or  in  Country  of,  143,  727. 
Kiglit  of  Confiscating  public  and  private 
Debts  of,  1-45-49.  Ditto  of  immoveable 
Property,  148.  Belligerent's  Right  over 
Person  of  Enemy  and  Prisoner  of  War, 
155.  Intercourse  between  Enemies 
during  War,  ib.  Must  keep  faith  with 
adverse  Belligerent  with  respect  toUsuges 
of  War,  &c.,  ib.  Instances  where  extreme 
belligerent  Rights  have  been  exercised 
against,  168.  Ransom  of  Prisoners, 
177.  Doctrine  of  Enemy  s  Ships  Enemy's 
Goods,  300-358.  Transfer  of  Ships  of, 
during  War,  735.  Interest  of,  in  Cargo 
taken  m  transitu,  739.  See  Cargo.  Sub- 
ject of  Belligerent  withdrawing  Property 
from  Country  of,  on  account  of  War, 
744.  Vessel  taking  Cargo  from  Ship  of, 
onPretenceof  Ransom,  745.  Vessel  sail- 
ing under  Licence  of,  ib.  Goods  of, 
captured  in  neutral  Ship,  as  to  Allowance 
of  Freight,  753.  Neutral  Goods  in  Ships 
of,  as  to  Allowance  of  Freight,  755. 
Country  reconquered  from,  859 

Engines  (and  Parts  of)  prohibited  as  Con- 
traband, 449.     See  Contraband 

England.     See  Great  Britain 

Enlistment  in  neutral  Country,  233,  273- 
286 

(Foreign)  Acts,  243,244,  274,  275 

—(American)  Acts,  275,  277 

Erie,  Lord  Chief  Justice,  decision  of,  as 
to  destination  of  Contraband,  397,  403 

Evidence  in  Prize  Causes,  Nature  of,  710. 
Captors  not  allowed  to  furnish,  711.  Of 
Master,  Crew,  of  captured  Vessel,  713. 
How  taken,  ib.  Penalty  for  refusing  to 
give,  715.  Onus  probandi  on  the 
Claimants,  716.  Ship's  Papers  must  be 
verified  by  Affidavit,  ib.  Admission  of 
extraneous  Evidence,  717.  When  Prize 
carried  into  foreign  Fort,ib.  Presumptive 
Evidence  of  Enemy's  Property,  718.  Pro- 
perty of  contraband  Character ;  Proof 
that  it  is  Produce  of  Claimant's  own 
Country,  ei.  What  Evidence  conclusive, 
and  when  farther  Proof  requisite,  719.  See 
Farther  Proof.  Who  may  be  Witnesses, 
724.     Taken  in  foreign  Countries,  725 


Farther  Proof,  Necessity  of,  719.  How 
may  be  forfeited,  722.    See  Prize  Courts. 

Fisheries,  Discussion  between  England  and 
United  States  as  to  Right  of,  under 
Treaty,  799 


Flag,  Evidence  of  Character  of  Ship,  734. 
Ship  carrying  false,  ib. 

Flassan  (De),  His.  Gen.  et  Raisonnee  do  la 
Dipl.  Fran^aise,  335,  337 

Florence,  War  with  Pisa,  Seizure  of  Debts 
due  to  Florentine  Subjects,  837 

Foreign  Corporations.     See  Corporation 

— Enlistment,  233 

(Act),    Debates    upon, 

243,  244,  274,  275 

Foreigners,  Reception  and  Treatment  of, 
57.  Permission  to  remain  in  belligerent 
Country,  during  War,  130.  &e  Enemy. 
No  Right  to  claim  Compensation  for 
Property  confiscated,  as  Subjects  of  an- 
other Country,  unless  having  Domicil 
therein,  858,  859 

Forts,  manned  by  Ship's  Crew,  Captures 
by,  enure  to  Lord  High  Admiral,  599 

Foster  (Sir  Michael),  Discourse  of  High 
Treason,  131 

Fox  (Mr.),  British  Ambassador  in  America, 
Correspondence  of,  with  American  Mi- 
nister, as  to  Arrest  of  M'Leod,  a  British 
Subject,  by  American  Authorities,  60 

France,  arbitrates  between  Great  Britain 
and  Portugal,  10.  Law  of,  respecting 
Reprisals,  25.  Intervention  of,  in 
Mexico  (1861),  43.  Intervention  of,  in 
War  between  Spain  and  England,  with- 
out Declaration  of  War,  93.  War  with, 
respecting  possessions  in  Canada,  96. 
Alliance  of,  with  revolted  North  Ameri- 
can Colonies,  100.  Recent  War  with 
Prussia,  133,  365,  872.  Law  of,  as  to 
Foreign  Enlistment,  279-281.  Treaty 
with  Holland  (1646),  as  to  Neutral  Ships 
carrying  Enemy's  Goods,  322,  324;  wirh 
the  Hanse  Towns  (1655),  relating  to  the 
same  Subject,  322,  324;  with  Holland 
(1697),  324;  with  England  (1665),  327; 
ditto  (1677),  ib.;  with  Hamburg  (1769), 
331,  365 ;  with  Mecklenburg-Schwerin 
(1799),  331,  332;  of  Versailles,  with 
England  and  Spain,  340  ;  of  Commerce, 
with  Great  Britain  (1786),  340,  625; 
Conduct  of,  in  respect  to  Armed  Neu- 
tralities, 344.  Treaty  with  America 
(1780),  345;  with  Texas,  355.  Waiver 
of  belligerent  Rights,  by  (1855),  355; 
Invasion  of  Spain  by  (1823),  364.  Con- 
vention with  England  (1854)  as  to  Cap- 
tures during  War  with  Russia,  594. 
Treaty  with  Portugal  (1797),  on  Subject 
of  Captures,  595.  Ditto  with  United 
States  (1778  and  1800)  on  same  Subject, 
595.  Law  of,  relating  to  Becapturcs^ 
p  2 
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623.  See  Recaptures.  Constitution  of 
Prize  Tribunals  in,  659. 

Free  Ships,  Free  Goods,  Doctrine  of  {see 
Neutrals),  300,  368.  First  introduced 
by  Holland,  323.  Treaties  containing 
Stipulations  for,  see  List  of,  324.  Dy- 
claration  of  Paris,  359.  Debates  in 
House  of  Commons,  360,  361. 

Freight,  when  Enemy's  Goods  captured  in 
Enemy's  Ships,  753.  Amount  decreed 
by  Prize  Court  not  necessarily  that 
agreed  upon  by  Parties,  753,  754.  When 
Goods  have  been  unlimred  by  Order  of 
Court,  754.  Neutral  carrying  Goods  of 
Belligerent  to  the  Enemy,  ih.  Neutral 
guilt}'  of  fraudulent  Conduct  not  allowed. 
ih.  In  what  Cases  Neutral  not  allowed, 
ih.  Where  Goods  part  condemned  as 
Contraband,  and  part  restored,  ih.  Goods 
unlivered  under  hostile  Embargo  on  neu- 
tral Ships,  755.  When  decreed  to  be  a 
Charge  on  Cargo,  ib.  Allowance  of,  to 
Captors,  ih.  In  what  cases,  756.  How 
paid,  ih. 

G. 

Galiani:  Dei  Doveri  dei  Principi  Neutrali 
verso  i  Principi  Guerreggianti,  e  di  questi 
verso  i  Neutrali,  10,  341,  409 

Gazette  (London),  Evidence,  in  England,  of 
all  political  Acts  and  Proclamations  an- 
nounced therein,  111 

Geneva  Arbitration,  the  (1871-2),  73,  254, 
271 

Convention  of  (1864),  157 

Genoa.  Capitulation  of,  189.  Speech  of 
Sir  James  Mackintosh  upon,  189,  206. 
Judgment  of  Lord  Stowell,  iu  Case  of  the 
Ships  taken  at,  192 

Gentilis  (Albericus),  78,  85,  307,  770, 
835 

Goertz,  Memoire  sur  la  Neutrali te  arniee 
Maritime  (Paris,  1805),  320,  335 

Graham  (Sir  James),  Speech  of,  on  the 
Subject  of  Contraband  (1854),  449 

Grant  (Sir  W.),  Opinion  of,  with  respect 
to  French  Ordinances,  313.  Decision  of, 
upon  a  question  of  the  Breach  of  Block- 
ade of  Martinique,  487.  Opinion  on  the 
Abrogation  of  Treaties,  805 

Granville,  Earl,  Letter  of,  to  Lords  of  the 
Admiralty  in  (1870),  296 

Great  Britain,  submits  to  arbitration   San 

■  Juan  Boundary,  5  ;  Delagoa  Bay  ques- 
tion, 10.  Law  of,  respecting  Reprisals, 
27.  Reprisals  by,  against  France  during 
Time  of  Oliver  Cromwell,  33.     Ditto  by 


Prussia  (1752)  against,  by  Non-payment 
of  Loan,  ih.  Ditto  by  Louis  XVI, 
(1788)  against,  35.  Ditto  by,  against 
Two  Sicilies  (1840),  concerning  Sulphur 
Monopoly,  ib.  Ditto  by,  against  Greece, 
(1850),  in  the  Case  of  Don  Pacifico,  37. 
Intervention  of,  in  Affairs  of  Mexico 
(1861),  43.  Treaties  with,  containing 
provisions  for  Allowance  of  Time  for 
Enemy's  Subjects  to  withdraw,  &c.  from 
Country,  on  account  of  War,  49.  Re- 
monstrance of,  against  Prussia,  for  sinking 
Ships  in  the  Seine  (1871),  51.  Law  of, 
as  to  Declaration  of  War,  108.  Relaxa- 
tion of  strict  Inhibition  as  to  trading  by 
her  Subjects  with  Enemy's  Country  dur- 
ing War  with  Russia,  1854,  120.  Con- 
duct of,  in  Civil  War  between  Don 
Miguel  and  Doona  Maria  11.,  Affair  of 
Terceira,  287.  Neutrality  observed  by, 
during  French  and  German  War,  297- 
Orders  in  Council  of,  respecting  Block- 
ade of  French  Ports  (1807),  312.  Treaty 
with  Holland  (1662),  relating  to  Freedom 
of  Commerce,  323.  With  Portugal  (lf)54) 
326.  With  France  (1655),  327.  Ditto, 
ditto  (1677),  ib.  With  Denmark  (1670), 
338.  With  France  (1786),  340.  With 
America  (U.S.)  (1795),  345.  Treaty  of 
Commerce  with  Russia  (1797),  348,  465. 
Ditto  (1801),  351,  465.  AVith  Portugal 
(1810),  354.  Ditto  (1842),  z6.  Waiver 
of  Belligerent  Rights  by,  in  1854, 
356.  Declaratory  Memorial  to  Court 
of  Denmark,  respecting  its  Naviga- 
tion during  War  against  France,  423. 
Reply  of  Denmark  by  Count  Bernstorf, 
to  the  same,  and  as  to  Position  and 
Duties  of  Neutrals,  426.  Order  in 
Council  of,  during  War  with  Russia,  as 
to  what  Articles  prohibited  as  Contra- 
band, 449.  Treaty  with  Denmark  (1780), 
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tion of  Doctrine  of  Postlimininm  to, 
after  Peace,  812,  865.  Sec  Postlimi- 
nium 

Munroe  (Mr.),  Letter  of,  to  Lord  Mulgrave 
(1805),  on  the  Rights  of  Neutrals,  378. 
Letter  to,  from  Mr.  Pickering  (1795),  on 
the  Subject  of  Contraband,  434 

Miinster,  Treaty  of  (1648),  as  to  furnishing 
Aid  to  Enemies  of  either  contracting 
Parties,  234 


N. 


Naval  Stores,  considered  as  Contraband, 
441.     See  Contraband 

Necessity,  Oifences  against  International 
Law,  through,  71 

Negotiations  for  Peace,  by  whom  may  be 
made,  775.  Where  they  should  be  car- 
ried on,  766.  According  to  what  Forms, 
ib. 

Neutrals,  Duty  of,  to  prevent  War,  if  pos- 
sible, between  States,  10.  Acting  as  Me- 
diators between  other  States,  ib.  Effect 
of  War  upon  the  Rights  and  Duties  of, 
225.  Strict  Impartiality  must  be  main- 
tained by,  226.  Allowing  Prizes  cap- 
tured by  one  Belligerent  to  be  brought 
into  the  Ports  of,  227.  Furnishing  auxi- 
liari/  Troops  to  one  Belligerent,  pursuant 
to  Treaty,  229.  Declaration  of  Neutrality 
by  Sweden,  respecting  War  (1854-6-6) 
between  England,  France,  &c.,  against 
Russia,  231.  Enlistment  of  Troops  by 
either  Belligerent  within  Territory  of, 
233.  Right  of,  to  stipulate  to  furnish  one 
Belligerent  with  Means  of  Assistance,  ib. 
Law  of  England  with  respect  to  foreign 
Enlistment,  236.  Foreign  Enlistment 
Acts,  237,  243,  244,  245.  Assisting  Belli- 
gerent with  Money  or  Loans,  &c.,  247- 
Passage  of  Belligerent  through  Territory 
or  Waters  of,  283.  Treaties  relating 
thereto,  284.  Capture,  by  Belligerent, 
of  Enemy's  Ships  within  Territory  or 
Waters  of,  285.  Jurisdiction  of,  to 
restore  Property  of  its  own  Subjects, 
brought  within  the  Limits  of  its  own 
Territory,  286.  No  Power  to  inquire 
into  the  Validity  of  Capture,  ib.  Affair 
of  Ttrceira ;  Civil  War  as  to  Throne  of 


Portugal,  Conduct  of  Great  Britain  in, 
287.  Conduct  of  Great  Britain  in  French 
and  German  War  (1870),  290.  Rights 
and  Duties  of,  with  respect  to  covering 
Enemy's  Goods,  300.  Trading  with 
Belligerent,  301.  Doctrine  of  Free 
Ships,  Free  Goods,  302-320.  Enemy's 
Ships,  Enemy's  Goods,  309.  Berlin  and 
Milan  Decrees,  and  British  Orders  in 
Council  as  to,  311,  312.  French  Ordon- 
nance.  Opinion  of  Sir  W.  Grant  upon, 
313.  Consideration  of  Treaties  from 
1642  to  1854,  relating  to  the  Subject  of 
Free  Ships,  Free  Goods,  and  Enemy's 
Ships,  Enemy's  Goods,  321.  The  Armed 
Neutralities  of  1780,  335.  Propositions 
respecting  Neutral  Vessels  and  Enemy's 
Goods,  contained  in  New  Russian  Inter- 
national Code  (1780),  337.  Interval 
between  the  Armed  Neutralities^  339. 
Conduct  of  the  Members  of  the  Armed 
Neutralities,  341.  Origin  of  Second 
Armed  Neutrality,  348.  Period  between 
Dissolution  of  Second  Armed  Neutrality 
and  War  with  Russia  (1854),  352. 
Waiver  of  Belligerent  Rights  by  Eng- 
land during  Alliance  with  France 
in  War  against  Russia,  355.  Privi- 
lege of  Neutral  Flag  covering  Enemy's 
Goods,  not  to  extend  to  fraudulent  Use 
of  that  Flag  368,  369.  Carrying  on 
a  Trade  with  Belligerent  in  Time  of 
War,  which  is  prohibited  in  Time  of 
Peace.  See  Coasting  Trade,  Colonial 
Trade,  &c.  Their  Right  to  trade  with 
Belligerents  in  Time  of  War,  in  all 
Things  excepting  Contraband,  and  to 
blockaded  Ports,  387.  See  Contraband. 
Duty  of  Neutral  States  respecting  Prizes, 
531.  Consequences  to,  of  resisting  Right 
of  Visit  and  Search,  543.  Property  of, 
on  board  armed  Ship,  for  Purpose  of  re- 
sisting Visit  and  Search,  549.  Captures 
made  within  Territory  of,  556,  557.  Con- 
demnations by  belligerent  Tribunal,  sit- 
ting in  neutral  Country,  581.  Captures 
made  within,  and  in  violation  of,  neutral 
Jurisdiction,  589.  Jurisdiction  of  Neu- 
tral, to  try  Questions  of  Captures  made 
within  its  Waters,  and  brought  within 
its  Ports,  591.  Ditto,  where  captured 
Vessel  belongs  to  neutral  State  within 
whose  Ports  it  is  brought,  ib.  Treaties 
altering  the  general  International  Law 
respecting  the  Non-interference  of  Neu- 
trals as  to  Prizes  brought  into  Ports  of, 
595.     See  Captures.     With   respect    to 
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the  Right  of  Jns  Posilimimi,  617.  Re- 
capture of  Prize  by,  641.  Right  of  Belli- 
gerent to  deliver  captured  Property  of,  on 
Ransom,  644.  Neutrality  of  Prize,  Onus 
of  Proof  on  Claimant,  723.  Residing  in 
Enemy's  Country,  paying  Taxes,  &c., 
loses  his  Neutrality,  726.  Consul  resid- 
ing and  trading  in  Enemy's  Country, 
deemed  a  Belligerent  of  that  Country,  ib. 
Ship  purchased  by,  but  engaged  habi- 
tually in  Enemy's  Trade,  736.  Ships 
may  be  bo7id  fide  purchased  by  Neutral 
from  Belligerent  in  Belligerent's  Ports. 
Interest  of,  in  Cargo  captured  in  transiitt, 
739.  Allowance  of  Freightage  to,  by 
Prize  Court,  753.  Ditto  of  Adventure 
and  personal  Expenses  to  Master  of  Neu- 
tral Ship,  758.  Power  of  Conqueror  to 
seize  Debts  of  Belligerent  situated  in 
Territory  of,  826 

Neutral  Merchant,  trading  with  Enemy,  or 
in  Enemy's  Country,  during  War,  143 

Neutrality  Laws,  Commissioners'  Report  of 
(1868),  with  Appendix,  278 

Newcastle  (Duke  of).  Letter  from,  to  the 
King  of  Prussia  (1753),  as  to  Reprisals, 
&c.,  22,  23 

Nicholl  (Sir  J.),  Letter  of,  to  Mr.  Jay, 
American  Minister,  on  the  Principles  and 
Practice  of  Prize  Courts,  666,  718,  752, 
753,  754.  757 

Noodt,  De  Pactis,  184 

Normanby  (Lord),  Correspondence  as  to  the 
Spanish  Marriages,  806 

Norway.     See  Sweden 


Obligationes  ex  delicto,  58 

Olmeda,  786 

Ompteda,  770 

Ordenanza  para  naA^egar  en  Corso  (1621), 
661 

Orders  in  Council  (British)  of  1854,  as  to 
Privateering  during  War  with  Russia, 
534.  As  to  Blockade  of  French  Ports 
(1807),  312,  515,  516.  Letter  of  Joseph 
Phillimore,  LL.D.,  respecti  ng,  3 11 .  Pro- 
hi biting  Exportation  of  contraband  Ar- 
ticles during  War  with  Russia  (1854), 
449.  Decision  of  Lord  Stowell  respecting, 
in  the  case  of  the  Fox,  652 

Ordonnar)ce  de  la  Marine  {see  Valin) 

Ordonnance  du  Roi  concernant  les  prises 
faites  par  les  vaisseaux  fregates  et  autres 


batimens  de  S.  M.,  du  15  Juin,  1757 
604 

Ordonnances  of  Lewis  XIV.  as  to  Time  of 
possession  necessary  for  vesting  Right  of 
Capture,  574.  Relative  to  Ports  into 
which  Prizes  captured  should  be  brought, 
578.  Of  Spain,  on  the  Subject  of  Re- 
capture, 624.  Of  Holland,  625.  Of 
Denmark,  629.     Of  Sweden,  630 

Ortolan,  Diplomatie  de  la  Mer,  21,  33,  35, 
398,  449,  525 

Ottoman  Empire.     See  Turkey 

Owners  of  Vessels,  National  Character  of, 
in  respect  to  Suits  for  Prize.  725.  See 
Domicil.  How  far  bound  by  illegal  Acts 
of  Master  of  Ship,  746.  See  Master  ©f 
Ship 


Pacifico,  Don,  Case  of.  Demand  for  Redress 
against  Government  of  Greece,  37.  Cor- 
respondence respecting  claim  of,  39,  40 

Palmerstou  (Lord),  Correspondence  as  to 
the  Spanish  Marriages,  806.  Speech  in 
Debate  on  the  Mexican  Blockade,  808 

Pando  (De),  Elementos  del  Derecho  Inter- 
nacional,  obra  postuma,  784,  785,  865 

Paponius,  Recueil  d' Arrets  notables  des 
Cours  Souveraines  de  France,  837 

Paris,  Declaration  of  (1856),  11,  302,  359 

Parliamentary  Debates.     See  Hansard 

Passport,  Nature  of,  165 

Peace,  Re-establishment  of,  after  War. 
Ditto  by  Treaty,  772,  774.  By  whom 
Overtures  for,  may  be  made,  775.  Where 
Negotiations  for,  should  be  carried  on, 
776.  According  to  what  Rules  they 
should  be  carried  on,  ib  When  Treaty 
of,  takes  effect,  ib.  Captures  made 
after,  777.  Effect  of  Treaty  of,  upon 
Matters  of  Public  Right,  782.  See 
Treaty  of  Peace,  Effect  of,  upon  Treaties 
made  prior  to  the  War,  792.  Where, 
how,  and  under  what  Limitations  Doctrine 
of  Postliminium  may  be  applied  to  States 
and  Subjects  on  Return  of,  812.  Grant 
of  Amnesty  ow  Return  of,  831.  Effect  of, 
upon  private  Bights,  Property,  and  Con- 
tracts of  Subjects,  860.  Effect  of  Con- 
quest on  Allegiance  of  Subjects,  868. 
How,  and  by  what  Causes  it  may  be 
broken,  876 
Pfeiffcr,  In  wiefern  sind  Regierungshand- 
lungen  eines  Zwischenherrschers  fiir  den 
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rechtmassigen  Regenten  nacli  dessen 
Rtickkehr  verbindlich  (1819),  813,  83o 
PfeiiFer,  Das  Recht  der  Kriegseroberung  in 
Beziehung  aus  StaatscMpitalien,  817,  818, 
819,  820,  821,  822,  826,  829,  832,  833, 
836,  838,  839,  842,  843,  844 
Phillimore  (Joseph),  Speech  of,  on  Foreign 
Enlishment  Bill  ( 1 8 1 9),  237.  Speech  on 
the  Conduct  of  Great  Britain  in  the 
Affair  of  Terceira,  294.  Letter  of,  on  the 
Orders  in  Council  (1812),  309,  311. 
Reflections  on  the  Nature  and  Extent  of 
the  Licence  Trade  by,  311 

(J.  Gr.),  Motion  in  the  House 

of  Commons,  as  to  Waiver  by  England 
of  Right  of  seizing  Enemy's  Goods  in 
Neutral  Ships  (1854),  350 
Pinckney,  Marshall  and  Gerry,  Letter  of, 
to  the  French  Government  (1798),  re- 
specting Neutral  Vessels  carrying  Ene- 
my's Goods,  319,  437 
Pirates,  Ships  captured  from.  Law  of  Spain, 

626.     See  Capture,  Recapture 
Pisa,  War  with  Florence,  Seizure  of  Debts 

due  to  Florentine  Subjects,  837 
Pistoye  (De)  et  Duverdy,  Traite  des  Prises 
Maritimes,  309,  311,  411,  412,  444,  486, 
523,  578,  581,  582,  591,  593,  594,   618, 
623,  624,  625,  659,  660,  661,  685 
Pitt  (Mr  )   Commercial  Treaty  of,  between 

France  and  England  (1787),  662 
Plato,  De  Republica,  879 
Pleadings  in  Prize  Court.    See  Prize  Court 
Portalis  (M.),  637,  685 
Ports,  Captors  in,  513.  To  which  captured 
Property  may    be   taken,    577.      Prize 
taken  into  neutral  Ports,  591.     Treaties 
altering  the  general  International  Law, 
respecting  the  Non-interference  of  Neu- 
trals as    to    Prizes   brought    into   their 
Ports.  594.  Vessels  seized  in,  in  England, 
belong   to    Lord    High    Admiral,    687. 
Under  Blockade.     See   Blockade.     Ship 
deviating  into  blockaded  Port,  745 
Portugal,     submits    dispute     with    Great 
Britain  to  arbitration,    10.      Civil  War 
between    Donna    Maria    II.    and    Don 
Miguel,  Affair  of  Terceira,  287.     Treaty 
with  England  (1654),  referring  to  Doc- 
trine   of  Free  Ships,    Free  Goods,  &c., 
326.      Ditto   with   Russia  (1798),    348. 
Ditto   with    Great   Britain    (1810),    re- 
lating to  Commerce  and  Navigation,  353, 
354,  469  ;  and  in  1842,  354.     Ditto  with 
Cromwell  (1654),  354,  595.     Ditto  with 
Holland  (1661),  as  to  Captures,  595 
Postliminium,  with  respect  to  Persons,  615. 


Ditto  to  Thivgs,  616.  Right  of,  cannot 
be  enforced  in  Neutral  Country,  ib. 
Different  Principle  applied  respecting 
Persons,  617.  As  to  moveable  and  im- 
moveable Property,  617,  816.  Where, 
how,  and  under  what  Limitations  Doctrine 
of,  may  be  applied  to  States  and  Subjects 
on  Return  of  Peace,  812.  Respecting 
Debts,&.Q.  of  Enemy  seized  by  Conqueror, 
819.  International  Practice  as  to,  832. 
Cases  illustrative  of,  ib.  Case  of  the 
Debts  and  Domains  of  Hesse-Cassel,841, 
852.  Decisions  of  English  Courts,  con- 
cerning Right  of  confiscating  public  and 
private  Debts  of  Enemy,  853.  Ditto  in 
Case  of  Wolff  y.  Oxholm,  854.  Decisions 
as  to  Right  of  Foreigners,  or  Individuals 
who  hare  changed  their  National 
Character,  to  claim  Compensation  for 
Property  confiscated,  858,  Ditto  as  to 
Rightof  Corporatio7ismioxe\gn.  Countries, 

858.  Country  reconquered  from  Enemy, 

859.  Doctrine  of,  as  to  Private  Persons, 
Rights,  and  Property,  which  have  been, 
during  the  War,  under  Dominion  of 
Enemy,  and  not  confiscated  by  the  State, 

860.  Application  of  to  the  personal 
Status,  861.  Ditto,  to  immoveable  Pro- 
perty, 863.  Ditto,  to  moveable  Property, 
865.  Obligations,  such  as  Debts,  &c., 
contracted  before  the  War,  866 

Pothier,  Traits  du  Droit  de  Propriete,  181, 
432,  639,  647,  685,  701,  746 

Pre-emption,  Doctrine  of,  as  applied  to 
Cases  of  Contraband,  450.  See  Contra- 
band. Rate  of  Value  payable  to  Owners 
of  captured  Property  by  Captors,  451, 
452.  Decision  of  Lord  Stowell  respecting, 
452 

Prisoners  of  War,  Treatment  of,  by  Bel- 
ligerent, 155.     Ransom  for,  164 

Private  armedVessels,Liability  for  Damages 
for  wrongful  Captures,  &c.,  700,  701 

Privateers,  Letters  of  Marque  carried  by, 
151.  Vessels  used  as,  not  within  Terms 
of  Capitulation  protecting  private  Pro- 
perty generally,  197.  Ptcblic  Property 
seized  by,  after  having  been  ceded  by 
Capitulation,  ib.  Captures  made  by, 
533,  534.  Article  of  the  Declaration  of 
Paris  (1856),  respecting,  534.  Speech  of 
Lord  Grenville  (1801)  on  the  Subject  of, 
ib.  Rule  respecting  their  sharing  in  joint 
Captures,  601.  Reward  to,  for  Recap- 
tures,—Law  of  Holland,  respecting,  628 

Privy  Council,  Judicial  Committee  of  the, 
Jurisdiction  of,  in  Matters  of  Booty  and 
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Prize,  213-217.  Constitution  of  Court 
of,  664 

Prize  of  War  (see  also  Booty),  Eestitution 
of,  when  captured  before  Declaration  of 
War,  94.  Taken  during  War,  belong  to 
the  Crown  or  Executive,  210.  Claims 
respecting,  not  triable  in  any  Municipal 
Court,  but  in  Court  of  Admiralty,  214. 
Jurisdiction  of  High  Court  of  Admiralty 
in  Matters  of,  221.  Neutrals  permitting 
Prizes  captured  by  one  Belligerent,  to  be 
brought  into  their  Ports,  227.  See  Cap- 
tures. Capture  and  Recapture  of,  617. 
Salvage  Reward  payable  upon,  620. 
When  it  legally  vests  in  Captor,  622. 
Private  or  Municipal  Laws  of  States  as 
to  Reward  to  Recaptors  on  Restoration 
of,  623-631.  Decisions  of  English  and 
North  American  Prize  Courts  on  Same 
Subject,  631.  Ransom  of,  644.  Pay- 
ment of  Duties  upon,  683.  Custody  of, 
during  Suit,  ib.  Rights  and  Duties  of 
Captors  in  respect  to  Suit  for,  684. 
Captors  injuring,  neglecting,  &c.  Vessel, 
&c.,  690.  See  Captors.  Rights  and 
Duties  of  Claimants,  704.  See  Claimants. 
Condemned  for  want  of  Claim,  710. 
National  Character  of,  depends  upon  that 
of  Owners,  &c.  725.  See  Domicil. 
Delivery  of  Prize  on  Bail,  765.    See  Bail 

Prize  Courts,  Practice  and  Jurisdiction  of 
in  England,  206.  Opinion  of  Tribunals 
of  North  America  on  Rights  of  Ships  at 
Sea,  528.  Ditto  on  summoning  Ships  to 
undergo  Visit  and  Search,  537.  Sentence 
of,  as  affecting  title  to  Property,  587. 
Restoration  of  Prize,  617-  Salvage  Re- 
ward payable  on  Restoration  of  Prize, 
620.  Decisions  of,  on  Subject  of  Re- 
capture, 631.  General  Character  and 
Duty  of,  648.  Described  by  Lord  Stowell, 
651.  Decisions  of  Sir  J.  Mackintosh 
and  Lord  Mansfield,  655.  Constitu- 
tion of,  in  different  States,  658-665. 
Pro^amation  and  Edicts  as  to  Prizes  in 
Time  of  War,  663.  Register  of,  ih. 
Act  for  regulating  proceedings  in,  27  & 
28  Vict.  c.  25,  674.  Custody  of  Prize 
pending  Litigation  as  to  Legality  of 
Seizure,  681.  Process  and  Practice  of 
Court,  684.  Rights  and  Duties  of 
Captors  in  reference  to  Suit,  ih.  See 
Captors.  Rights  and  Duties  of  Claimants, 
704,  See  Claimants.  Pleadings  in,  710. 
Sppcial  Allegation  not  necessary,  711. 
Filing  Libel,  711.  Monition  to  appear. 
ib.     Notice  to  be  given  by  Captors  of. 


arrival  of  Prize  in  Port,  712.  Examina- 
tion of  Master  and  Crew  of  Prize,  713. 
Evidence  in.  See  Evidence.  Necessity 
of  farther  Proof,  719.  In  what  cases 
ordered,  720.  Privilege  of  farther  Proof 
may  be  forfeited  by  Fraud,  722.  Order 
for  fiirther  Proof  not  complied  with,  ib. 
Admission  of  Extraneous  Evidence,  724. 
Sentence  of,  749-751.  Extent  of  Juris- 
diction of,  759.  To  decide  who  shall  be 
Captors  to  share  in  Distribiition  of  Prize, 
762.  May  decree  Unlivery  of  Cargo,  ib. 
See  Cargo 

Proclamation  of  War,  Necessity  for,  107 

Property  of  Enemy,  Effect  of  War  upon, 
127.  Right  of  confiscating,  148.  Wrong- 
fully seized  before  War,  must  be  restored, 
149.     See  Capture.   .  See  Postliminium 

Proprietary  Interest  in  Cargo.     See  Cargo 

Provisions  considered  as  Contraband,  422 

Prusse,  ffiuvres  du  Roi  de,  100 

Prussia,  Decision  of,  respecting  Treaty  of 
Washington,  5.  Reprisals  by,  against 
England  (1752),  by  Non-payment  of 
Loan,  33.  Invasion  by,  of  Territories  of 
Austria  and  Saxony,  without  Declaration 
of  War,  98.  Recent  War  with  France, 
133,  365,  872.  Answer  to  Memorial 
(1753)  of,  318.  Treaty  of,  with  America 
(1785),  340.  In  1799,  347.  Prussian 
Law  as  to  Contraband,  471 

Public  Debts  of  Enemy,  Power  of  Conqueror 
to  seize,  822.  Decisions  of  English 
Courts  respecting  Right  of  confiscating, 
853.  Ships  of  War,  Rule  respecting  their 
sharing  in  joint  Captures,  603.  Statute 
relating  to  the  Proportion ment  of  Shares, 
613 

Puchta,  Institutes,  615,  616,  865 

Piiffendorf,  De  Jure  Naturae  et  Gentiiim, 
24,  71,  85,  128,  152,  215,  243,  819,  826, 
834,  863 

Piitter,  Beitrage,  u.s.w.,  156 

Pyrenees,  Treaty  of  the,  between  France 
and  Spain,  552 

R. 

Ransom  of  Prisoners  of  War,  164,  177. 
Who  may  demand,  177.  Stipulation  as 
to  Price  of,  178.  Prisoner  dying  before 
Ransom  paid,  ib.  Ditto  rescued,  after 
Ransom  agreed  upon,  but  before  Liberty 
granted,  ib.  Ditto  released  upon  con- 
dition of  procuring  Release  of  another,  ib. 
Hostage  given  for  Release  of  Prisoner, 
179.     Law  of  United  States  as  to,  ib. 


INDEX. 


957 


Ransom  of  Ships,  &c.,  allowed  by  the 
p:eneral  Maritime  Law,  614.  Judgment  of 
Mr.  Justice  Story  upon  the  General  Law 
of,  644.  Vessel  taking  on  board  a  Cargo 
from  Enemy's  Ship  on  pretence  of,  745 

Rastel's  Entries,  109 

Eayneval  (De),  Instit.  de  la  Nature  et  des 
Gens,  106,  777,  785 

Recapture. — Doctri  ne  of  jus  postliminii  re- 
specting Persons  and  Things,  615.  See 
Postliminium.  Respecting  moveable  and 
immoveable  Property,  617.  Conditions 
as  to  restoring,  620.  Reward  to  Recapture 
on  Restoration  to  Owner,  ib.  When 
Prize  abandoned  by  Captor  or  Recaptors, 

620,  640.  When  ransomed,  620.  Re- 
marks by  Bynkershoek  upon  Subject  of, 

621.  When  Prize  becomes  vested  in 
Captor,  622.  Private  or  Municipal 
Laws  of  States,  relating  to,  623.  Of 
France,  ib.  Of  Spain,  626.  Holland, 
027.  Denmark,  629.  Sweden,  630. 
Hanse  Towns,  631.  Decisions  of  Prize 
Courts,  ib.  Prize  Act  (English),  27 
&  28  Vict.  c.  25,  632.  Law  of  America 
relating  to,  634.  What  constitutes  a 
Vessel  of  War,ov  imblic  armed  Ship,  635. 
Rule  as  to  Property  on  Ships  of  Allies 
recaptured,  636.  When  Salvage  is  al- 
lowed or  may  be  claimed  for  Recaptuie, 
637.  Where  several  Recaptures,  638. 
Rights  of  Captor  divested  by  Rccaiiturc, 
Escape  or  voluntary  Discharge,  641 .  Rate 
of  Salvage  in  the  Discretion  of  the  Court, 

b.  Right  of  Revenue  Cutters  to  Salvage 
upon  Capture  or,  642.  Ditto  of  Storeship 
armed  at  public  Expense,  ib.  Certain 
Clauses,  &c.,  in  Treaties  considered  as  to 
their  Bearing  upon  this  Subject,  642. 
Right  of  Recaptor  to  Reward  for,  before 
Capture  completed,  643.  After  Prize 
duly  vested  in  Captor,  first  Proprietor  no 
Claim  to,  ib. 

Recueil  van  Zeezaken,  629 

van  PJacaaten,  662 

Reid's  Essays  on  the  Power  of  the  Human 
Mind,  80 

Reprisals,  18.  When  lawful,  19.  General, 
no  Distinction  between,  and  actual  War, 
20.  Speoial,  what  Causes  justify  Re- 
oourse  to,  21.  Injury  may  be  of  an 
active  or  passive  Kind,  22. — May  be  of 
negative  ov  positive  Character,  ib.  Letters 
of",  not  to  be  granted  without  full  Know- 
ledge of  the  Causes  for,  ib.  Causes  not 
justifying  Grant  of,  ib.  Instances  of 
Provisions  lu   Treaties,  as  to    Time   to 


elapse  between  Application  for  Redress 
and  Grants  of,  24.  Law  of  France  re- 
specting, 25.  Ditto  of  England,  27. 
Statute  of  4  Hen.  V.  c.  7.  respecting,  29. 
To  whom  Letters  of,  granted,  ib.  Not 
to  Foreigners,  30.  Who  may  grant,  31. 
What  may  be  Subjects  of,  31.  Ambas- 
sadurs  and  their  Property  exempt  from, 
32.  Extent  of  Ownership  in  Property 
seized,  ib.  Persons  seized  entitled  to 
good  Treatment,  ib.  Seizure  of  Travellers, 
a  Breach  of  Faith,  32.  Seizures,  where 
adjudicated  upon,  ib.  Practice  of  Nations 
as  to,  33.  Seizure  of  a  British  Merchant 
Vessel  by  France,  during  Time  of  Oliver 
Cromwell,  ib.  By  Prussia  against  Eng- 
land, by  Nun-payment  of  Loan,  ib.  By 
France  against  England  (1778),  35.  By 
British  Goveimment  against  King  of  Two 
Sicilies,  in  1840,  respecting  Sulphur 
Monopoly,  ib.  Motion  in  House  of  Com- 
mons (1847)  for  Reprisals  against  Spain, 
by  Holders  of  i(;/paid  Spanish  Bunds,  37. 
By  England  against  Greece  (1850), — 
Case  of  Don  Pacitico,  ib.  Speech  of 
President  (Jackson)  of  North  America, 
on  the  Subject  of  Reprisals  against 
France  (1834),  41.  Not  necessarily  a 
prelude  to  War,  53.  Sometimes  repre- 
hensible when  War  justifiable,  il).  Ad- 
monitions of  Grotius  on  the.  Subject  of 
Causes  of  War,  54.  Justifiable  Causes 
of  War.     See  AVar 

Retorsion,  a  Means  of  Redress  for  Breach 
of  Comity,  17,  18 

Revenue  Cutter,  Right  to  share  in  joint 
Captures,  608.  Ditto  to  Salvage,  in  cases 
of  Capture  or  Recapture  by,  642.  See 
Capture,  Recapture,  &c. 

Revolution  (French)  of  (1792),  104 

Revue  de  DroitFrangais  et  Etranger  (1840), 
598 

Ripperda,  Seizure  of,  in  House  of  British 
Ambassador  at  Madrid,  and  ulterior 
Proceedings  between  English  and  Spa- 
nish Courts,  90 

Roads,  what  are;  Opinion  of  Lord  Stowell. 
499 

Robinson,  Collectanea  Maritima.  >S€e  Col- 
lectanea Mariiima 

Roman  Law,  Passages  refei-red  to: —  Page 
Digest,  Lib.  I.  t.  viii.  1  817 

II.  t.  xiv.  184 

II.  t.  xiv.  s.  2  §  2      821 
IV.  t.  ii.  13  19 

V.  t.  i.  1  4 

„  V.  t.  i.  68  712 
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Digest,         Lib.  V.  t.  iii.  25,  26  69 

V.  t.  iii.  31  831 

V.  t.  iii.  38  577 

X.  t.  iv.  18  847 

X.  t.  ii.  572 

„                   Xll.  t.  i.  s.  5  830 

XII.  t.  vi.  60-1  23 

XIX.  t.  i.  8G2 

XX.  t.  i.  1  822 

XX.  t.  V.  s.  12  §  1  23 

XXII.  t.  vi.  1  66 

XXII.  t.  vi.  7  64 

XXX.  t.  i.  s.  44  §  o  821 

XXX.  t.  i.  «.  84  §  7  ib. 

XXXII.  t.  i.  59  ib. 

XLL  t.  i.  672 

XLL  t.  i.  s.  3  §  1  826 

XLL  t.  i.  51  145 

XLL  t.  ii.  1  572,  785 

XLLt.  ii.  3  817 

XLL  t.  iii.  s.  4  §  27  817 

XLL  t.  iii.  23  825 

XLIII.  t.  xvii.  784 

XLIX.  t.  XV.             145,  812 

XLIX.  t.  XV.  s.  5  §  1  572 

XL]X.  t.  XV.  12        128,  850 

XLIX.  t.  XV.  19  615 

XLIX.  t.  XV.  24  111 

XLIX.  t.  XV.  28  622 

L.  t.  i.  19  4 

L.  t.  xvi.  118  111 

L.  t.  xvii.  50  243 

L.  t.  xvii.  176  19 

Code,            Lib.  L  t.  xiv.  9  72 

III.  t.  xlii.  9 

(ad  Exhib.)  847 

IV.  t.  ix.  2 

(de  Condi ct.  ex  Lege)  ib. 
„  IV.  t,  xxxiv.  5 

(Depositi)  ih. 

IV.  t.  xli.  2  403 
,,                       V.  t.  xxxvii.  25 

(de  Administ.  Tutor.)  848 
VIILt.  xliii.  4,  19 

(deSolut.)  847 
,,                     XL  t.  xxix. 

(de  jure  Keipublicse) 
,,  XII.  t.  XXXV.  (xxxvi.) 

1  (de  Ee  Milit.)  863 

Institutes,        Lib.  I.  t.  xii.  5  615 

II.  t.  i.  12  826 

II.  t.  vi.  14  848 

IL  t.  i.  17  785 

Kovells.         XXIL  c.  vii.  863 

Eottcck  and  Welcher's  Staats-Lexikon,  842 

850,  851,  852 


Eousseau,  Contrat  Social,  163 

Eule  of  1756,  respecting  Neutrals  carryin; 
on  Colonial  and  Coasting  Trade  of  Belli 
gerent,  during  War ;  Origin  and  Intro 
duction  of,  370.  Opinions  of  Juristi 
upon,  379.     See  Colonial  Trade,  &c. 

Eussell  (Lord  John),  Speech  of,  on  Con 
duct  of  Eussian  Soldiers  in  War  againsi 
England  and  France  (1854-  6),  177 

Eussia, — dealing  with  Securities  of,  during 
War,  124.  Declaration  of  St.  Peters 
burg  (1868),  160.  Conduct  of  Troops 
of,  during  late  War,  177.  Conduct  of 
in  respect  to  the  Armed  Neutralities 
343.  Treaty  of  Commerce  with  Englauc 
(1797),  348.  Ditto  with  Portugal  (1798) 
ib.  Adoption  of  Second  Armed  Neu- 
trality, 349.  Treaty  of  Commerce  with 
England  (1801),  351.  Speech  of  Lorti 
G-renville  on  the  Convention  with  (1801) 
422.  Treaties  with  England  relating 
to  Contraband  (1797  and  1801),  46o' 
Treaty  of  Peace  between  Great  Britaic 
and  (1812),  468.  Protocol  of,  as  to  the 
Succession  to  the  Throne  of  Denmark. 
786.     Treaty  of  (Paris)  (1856),  359 

Eutherforth,  Institutes,  85 


S. 


Safe  Conduct, — Nature  of,  165.  By  whom 
granted,  166.  Cannot  be  transferred,  f*^. 
Extent  of,  ib.  When  granted  for  limited 
Time,  ib.  Eevocation  of,  167.  Con- 
struction of,  ib. 

Sale  of  Cargo,  after  Unlivery,  Commission 
for,  764.  Appointment  of  Appraisers 
under,  765.  Inventory  made,  ib.  Com- 
missioners for,  how  appointed,  ib.  Gene- 
rally made  by  Marshal,  ib. 

Salvage.     See  Eecapture,  &c. 

San  Juan  Boundary,  the,  5,  6 

Sardinia,  Speech  of  Sir  James  Mackintosh 
on  the  Annexation  of  Genoa  to,  190, 
206 

Savigny,  E.  E.,  65,  66 

,  Eecht  des  Besitzes,  825 

Saxony,  Invasion  of,  by  Prussia,  without 
Declaration  of  War,  98.  Memoire  Eai- 
sonne,  by  the  Prince  de  Talle^Tand,  on 
Treatment  of  King  of,  by  European 
Powers,  in  1814,  879 

Schlegel,  on  the  Visitation  of  neutral  Ves- 
sels under  Convoy  ;  Eemarks  upon,  by 
Dr.  Croke,  308,  320 

Schmalz,  16,  53 
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Schmauss,  324 

Schweikart,  Napoleon  unci  die  Churhes- 
sisc'hen  Capitalschiildner  (Kotiigsberg, 
1833),  812,  843,  845,  846,  847,  848,  849 

Search.     See  Visit  and  Search 

Ship,  Sale  of,  by  Neutral,  when  considered 
as  Contraband,  448.  Penal  Consequences 
to,  for  Breach  of  Blockade,  506.  See 
Blockade.  Nationality  of,  734.  Deemed 
to  belong  to  Country  whose  P'lag,  &c.,  it 
carries,  ih.  Purchased  by  Neutral,  but 
habitually  engaged  in  Trade  of  Enemy, 
ih.  Character  of,  generally  depends  on 
Residence  of  Owner,  ib.  Carrying  false 
Colours,  ib. 

oi  Enemy,  transferred  in  AVar,  735. 

Must  be  for  valid  Consideration,  ib.  Sale 
unconditional,  736.  Can  only  be  of  Mer- 
chant Ships,  ib.  Purchase  of,  by  Neutrals 
invalid,  ib.  Enemy  continuing  to  have 
any  Interest  in  Ship  vitiates  Contract, 
ib.  How  far  Owners  of,  bound  by  Acts 
of  Master  of,  745.     See  Master  of  Ship 

of  War,  what  constitutes  a,  635 

Ship's  Papers,  Examination  of,  by  Claim- 
ants in  Suit  in  Prize  Court,  not  allowed, 
708.  Prize  Master  to  deliver  up  to 
Commissioner  all  found  on  board  Prize, 
713.  Must  be  verified  by  Affidavit  to 
become  Evidence,  716,  717 

Shippers,  Interest  of,  in  Cargo,  741,  742. 
See  Cargo 

Sicilies,  Two,  the  Reprisals  of  Great  Britain 
against  (1840),  35 

Spain,  Intervention  of,  in  Mexico  (1861), 
43.  War  between,  and  England,  without 
Declaration,  91.  Treaty  with  Holland 
(1650)  as  to  Doctrine  of  Free  Ships,  Free 
Goods,  &c.,  325.  With  America  (1795), 
34  7.  With  Denmark  (1742),  as  to  Cap- 
tures, 596.  Law  of,  relating  to  Recap- 
tures, 626.  /See Recaptures.  Ordonnances 
of,  ib. 

Spanish  Bondholders,  Motion  in  House  of 
Commons  for  Letters  of  Reprisals  to  be 
granted  to,  against  Spain  (1847),  37 

Marriage  (The),   Discussion  upon, 

between  English  and  French  Ministers 
for  Foreign  Affairs,  806.  Correspond- 
ence relating  to,  ib.  Note  addressed  by 
English  Minister  to  Spanish  Court  upon, 
809 

Spark's  Life  of  Washington,  172 

Spies,  no  Claim  for  Treatment  as  Prisoners 
of  War,  164 

Squadron,  Capture  by  a  Portion  of.  Right 
of  the  whole,  to  share  in,  610 


Staples,  Statute  of,  49 

State  Papers  (English),  176,  320 

(American),  316,  317,  347 

State  Paper  Office,  Letters  in,  172,  176 
State  Property,  Doctrine  of  Postliminium 

respecting,  812 
Stites,   how  far  Relations  of,   affected  by 

War,  114.     Private  and  Municipal  Lh-ws 

of,  on  the  Subject  of  Recaptures  of  Prize, 

623 
Status,  'personal.  Application  of  Doctrine  of 

Postliminium  to  the,  729 
Statutes  at  Large  (United  States), 354,  471, 

481 


Statutes  rkferred  to:  — 

Page 

27  Edw.    TIL  c.   17.   (Statute  of 

Staples) 

49,   132 

13  Rich.  II.  c.  2 

209 

4  Hen.  V.  c.  7 

28 

32  Hen.  VI.  c.  23 

135 

9  Edw.  IV.  c.  7 

136 

26Hen.  Vm.c.  13 

126 

28  Hen.  VIII.  c.  15 

123 

35  Hen.  VIII.  c.  2 

126 

5  &  6  Edw.  VI.  c.  1 1 

126 

3  James  I.  c.  4 

236 

13  Chas.  II.  c.  9 

576 

6  Anne,  cc.  13,  37 

576 

7  Geo.  II.  c.  15 

701 

9  Geo.  II.  c.  30 

237 

13  Geo.  IL  e.  4 

663 

18  Geo.  IL  c.  30 

122 

22  Geo.  IL  c.  33 

576 

29  Geo.  IL  c.  17 

237 

29  Geo.  IL  c.  34 

574 

7  Geo.  III.  c.  7 

46 

13  Geo.  IILc.  26 

858 

22  Geo.  III.  c.  25 

644 

33  Geo.  III.  c.  66 

644 

37  Geo.  III.cc.  95,  97 

803 

43  Geo.  III.  c.  160 

644 

45  Geo.  III.  c.  72 

644 

55  Geo.  IIL  c.  160 

644 

59  Geo.  III.  c.  69 

123 

11  &  12  Will.  IILc.  7 

123 

2  &    3  Will.  IV.  c.  92 

664 

3  &    4  Will.  IV.  c.  41 

221,  604 

1  &    2  Vict.  c.  2 

600 

3  &    4  Vict.  c.  65 

221 

6  &    7  Vict.  c.  38 

664 

16  &  17  Vict.  c.  107 

410 

17&  18  Vict.c.  18         570, 

644,  710 

17  &  18  Vict,  c  120 

600 

17  &  18  Vict.  c.  123 

124 

27  &  28  Vict.  23 

677 
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Statutes,  List  of,  referred  to  (cont.)  : — Page 

27  &  28  Vict.  c.  25       &71,  597,  612, 

632,  674,  689,  694, 

703,  710,  713,  716, 

719,  762 

27  &  28  Vict.  c.  26  605 

33  &  34  Vict.  c.  90  243 

36  &  37  Vict.  c.  66  664 

38  &  39  Vict.  c.  77  664 

Steck  (De).  Essais  sur  divers  Sujets  de 
Polit.,  772 

Stein,  Abhandlungen  des  Liibischen 
Rechts,  63 1 

Stieruhook,  De  Jure  Sueon.,  131 

Stephens  on  Pleading,  134 

(Blackstone's)  Commentaries,  28, 

45,  121,  126 

St.  Petersburg,  Declaration  (1868),  160 

Story  (Mr.  Justice),  Decision  of,  respecting 
Captures  made  by  private  Captors,  152. 
Opinion  of  Rule  of  1756,  307,  371 ;  as 
to  Neutrals  trading  between  Ports  and 
Colonies  of  Belligerent,  383.  Opinion 
of,  as  to  Neutral's  Property  placed  on 
board  armed  Ship  of  Enemy  to  avoid 
VisU  and  Search,  550.  Decision  of, 
upon  the  general  Law  of  Ransom,  644. 
Decision  of,  on  Question  of  Effect  of 
Conquest  on  Allegiance  of  Subjects,  869 

Commentaries  on  Equity  Jurispru- 
dence, 66,  439 

Story,  on  Prize  Courts,  by  Dr.  Pratt,  507, 
632,  636,  712,  720 

Couiiict  of  Laws,  853 

Life  of,  370,  371,  372,  383,  551 

Stowell  (Lord),  referred  to,  44,  65,  69,  70, 
86,  87,  112,  116,  149,  192,  198,  211,  216, 
237,  285,  318,  389,  439,  441,  452,  488, 
498,'499,  506,508,515,543,544,549,572, 
588,'608,  621,  635,  651,  652,  704,  782, 
799,  866.  Opinion  of,  as  to  Neutrals 
trading  with  the  Colonies  of  Enemy 
during  War,  375.  Decision  of,  respect- 
ing Doctrine  of  Pre-emption,  and  Amount 
payable  by  Captors  for  Goods  seized, 
452-456.  Opinion  of,  as  to  what  are 
'  Roads,'  499.  Decision  of,  as  to  the 
Complicity  of  the  Owners  of  Cargo  in 
Cases  of  Breach  of  Blockade,  508. 
Opinion  of,  on  Visit  and  Search,  540. 
Opinion  of,  as  to  Captures  made  within 
neutral  Territory,  568.  Opinion  of,  on 
Condemnations  of  Prize  by  incompetent 
Trilnuials,  &c.,  582.  Duty  of  Prize 
Courts  described  by,  651-654.  Letter 
of,  and  of  Sir  J.  Nicholl,  to  Mr.  Jay, 
66G,  718,  752,  753,  754,  757. 


Stypmannus,  Ad  Jus  Marit.  Anseat.,  50 

Suarez,  De  Legibus,  125 

Suit  in  Prize  Court,  Conduct  of,  on  the 
Part  of  Captors,  684.  Within  what 
Time  it  must  be  commenced,  698.  Rights 
and  Duties  of  Claimants  in,  704.  Evi- 
dence, 710.  See  Evidence.  Who  may  be 
Witnesses  in,  724.  Sentence  of  Conrt 
in,  749.  Does  not  abate  by  Death  of 
Parties  to,  ih.     See  Prize  Court 

Sulphur  Monopoly,  Reprisals  between 
Great  Britain  and  the  Two  Sicilies 
concerning,  35 

Sulpicius  (Lord  Grenville).  Letters  of. 
See  Grenville 

Sweden,  Counter  Declaration  to  Denmark, 
as  to  Right  of  Neutral  to  furnish  Troops 
to  Belligerent,  230.  Declaration  of 
Neutrality  by,  in  War  between  England 
and  "France  against  ^Russia  (1854-6), 
231.  Correspondence  relative  thereto, 
233.  Conduct  of,  in  relation  to  the 
Armed  Neutralities,  343.  Law  of,  re- 
lating to  Recaptures,  630.  See  Recap- 
tures. Treaties  of  (1691  and  1812), 
with  England,  relating  to  Contraband, 
467 


Talleyrand  (Prince  de),  Menioire  Raisonne 
by,  on  Ti^eatment  of  King  of  Saxony  by 
European  Powers  in  1814,  879 

Tenders,  Right  to  share  in  Joint  Cap- 
tures, 609 

Tenterden  (Lord),  214,  216 

Terceira,  Affair  of,  287 

Texas,  Treaty  of,  with  France,  355 

Thessalians  (The),  Case  of  Debt  due  from, 
to  the  Thebans,  832 

Thorshaven  and  its  Bepev dene ies.  Capitula- 
tion of, — Judgment  of  Lord  Stowell, 
198 

Thurloe's  State  Papers,  546,  547 

Thurlow  (Lord  Chancellor),  on  Abrogation 
of  Treaties  by  Peace  of  Amiens,  805 

Tilsit,  Peace  of,  respecting  Hesse-Cassel, 
842,  850 

Tindal's  History,  92,  03,  94 

Titi«us,  in  Observat.  ad  Lauterbach,  822 

Trading  with  Enemy  during  War,  without 
Licence  of  Sovereign,  illegal,  116.  Re- 
laxation of  Strict  Rights  by  England, 
during  War  with  Russia  (1854-6), 
120 
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Traite  des  Prises  Maritimes.    See  Pistoye 
et  Duverdy 

Transports,    Right   of,    to   share   in  joint 
Captures,  611 

Travellers,  Seizure  of,  by  way  of  Reprisal, 
a  Breach  of  Faith,  32 

Treaties,  Consideration  of  certain  Clauses 
generally  inserted  in  and  in  relation  to 
the  Subjects  of  Recaptures,  642.  Abro- 
gation of,  792-804.  Debates  in  Parlia- 
mcLt  upon  the  Treaty  of  Amiens  (1802) 
(referred  to).  Of  Washington  (1871),  be- 
tween England  and  America,  5-9,  250. 
Of  Paris  (1856),  11,  302,  359.  Between 
England  and  Holland  (1654  and  1667),  as 
to  Reprisals,  24.  Between  France  and  Hol- 
land (1669),  ditto,  lb.  Of  Ryswickandof 
Utrecht  (1713),  ib.  Commercial  Treaty 
of  Versailles  (1789),  between  France 
and  England,  25.  Treaty  of  Breslau 
(1742),  34.  Between  England  and 
Kingdom  of  Two  Sicilies  (1816),  as  to 
Mercantile  Privileges,  35.  Containing 
Provisions  for  Allowance  of  Time  to 
Enemy's  Subjects,  for  Withdrawal  of 
Goods  and  Persons  from  belligerent 
Country  in  Time  of  War,  48.  Of 
Utrecht  (1718),  88.  Of  Aix-la-Chapelle 
(1748),  between  France  and  Spain,  94. 
Between  the  United  States  and  Columbia, 
129.  Ditto  and  Venezuela,  ib.  Ditto 
and  Chili,  130.  Relating  to  the  Confis- 
cation of  Debts  due  to  Enemies,  List  of, 
148.  Of  Miinster  of  1648,  234,  284. 
Relatingto  the  Passage  through  Neutral's 
Territories  of  Enemy's  Forces,  284.  Of 
Upsal,  between  Cromwell  and  Christina 
(April,  1654),  322,  328.  Relatingto  the 
Freedom  of  Commerce,  but  not  contain- 
ing maxim  of  Free  Ships,  Free  Goods 
(see  List),  323.  Between  England  and 
Holland  (1662),  ib.  Containing  Stipula- 
tions that  Free  Ships  make  Free  Goods 
{see  List),  324.  Ditto,  from  1642  to 
1713,  323-334.  Ditto,  from  1713  to 
1780  (date  of  First  Armed  Neutrality), 
328.  Between  France  and  Hamburg 
(1769),  331.  Between  France  andMeck- 
lenburg-Schwerin  (1779),  331.  Of  Al- 
liance to  the  First  Armed  Neutrality,  338. 
Between  England  and  Denmark  as  to  Con- 
traband, ib.  Of  1785  between  Prussia 
and  United  States,  340,  364.  During 
Interval  between  First  and  Second 
Armed  Neutralities,  339.  Of  Alliance 
to  the  Second  Armed  Neutrality,  349. 
Between  Russia  and  England  (1801), 
VOL.  III.  3 


as  to  Free  Ships,  Free  Goods,  351. 
From  1801  to  1854  on  the  same  Subject, 
351-355.  Of  Commerce  between  Eng- 
land and  the  United  States  (1794),  433. 
Containing  Provisions  as  to  Neutrals 
trading  between  Enemy's  Ports,  381, 
382.  Relating  to  the  Doctrine  of  Pre- 
emption in  Cases  of  Contraband,  450. 
Between  England  and  Russia  (1797  and 
1801),  as  to  Contraband,  465.  Between 
England  and  Denmark  (1780),  as  to 
ditto,  466.  Between  England  and  Swe- 
den (1812),  as  to  ditto,  467.  Ditto  of 
1691,468.  Of  Kiel,  of  1814,2^.  Re- 
lating to  Contraband  in  which  England 
is  not  concerned  {see  List),  470.  Con- 
taining Articles,  specifying  what  shall, 
and  what  shall  not  be  considered  as  Con- 
traband, 471.  Of  Washington  (1842), 
527.  Relating  to  the  Right  of  Visit  and 
Search  and  Convoy  {see  List),  552,  558. 
With  the  United  States  (1794),  as  to 
Distance  from  Coast  within  which  no 
Capture  should  be  made,  565.  Of  the 
United  States  with  Portugal  (1851),  590. 
Respecting  the  Non-interference  of  Neu- 
trals as  to  Prizes  brought  into  their 
Ports  {see  List  of),  595.  Of  Commerce 
between  France  and  England  (1786),  625. 
Of  Utrecht  (1713),  between  Louis  XIV. 
and  Frederick  William  of  Prussia,  785, 
806.  Of  Peace  (178u),  between  France 
and  England,  785.  Between  England 
and  United  States  (1783),  as  to  Right 
of  Fishery,  799.  Ditto,  as  to  American 
Subjects  holding  Land  in  England  (1794), 
802.  Of  Tilsit  (1807),  842,  850 
Treaty  of  Peace,  Negotiations  for,  by  whom 
may  be  made,  775.  Where  they  should 
be  carried  on,  776.  From  what  Time 
Treaty  takes  Effect,  ib.  Effect  of,  upon 
Matters  of  public  Right,  782.  Rules  of 
Interpretation  of,  783.  Legal  presump- 
tion from  Silence  in,  ib.  Different 
Terms  upon  which  it  may  be  based,  ib. 
Presumption  from  Silence  in,  with  re- 
spect to  i?nmoveable  and  moveable  Pro- 
perty acquired  by  War,  784 
Tribunaux  de  Commerce  of  France,  660 
Truce,  Nature  of,  184.  Who  may  sanction, 
185.  When  for  a  long  Period,  Ratifica- 
tion of  Sovereign  necessary,  ib.  Captures 
made  during,  must  be  restored,  ib.  In- 
terpretation of  Terms  used  in  Covenants 
of,  186.  Effect  of,  iJ.  What  is  lawful 
and  what  unlawful  to  do  during,  ib. 
No  declaration  of  War  necessary  after 
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Expiration  of,  188.  Conditions  of  Truce 
being  broken,  Hostilities  may  commence 
instantly,  ih.     Penalty  for  breaking,  ih. 

Turkey,  Declaration  of  Paris,  signed  by,  359. 
Prize  Court  of,  665 

Twiss  (Dr.  Travers),  The  Oregon  Question 
examined  by,  800,  802,  804.  Belligerent 
Eight  on  the  High  Seas,  490 

U. 

United  Provinces,  Treaty  of  the,  with  Great 
Britain  (1654),  as  to  Captures,  569 

United  States  (North  America).  See 
America 

Upsal,  Treaty  of  ( 1654),  between  Cromwell 
and  Christina,  relating  to  Neutral  Ships 
carrying  Enemy's  Goods,  322,  328 

Upton,  Maritime  Warfare,  488 

Utrecht,  Treaty  of,  as  to  Abrogation  of,  by 
subsequent  Treaties,  806 

V. 

Valin,  Ordonnance  de  la  Marine,  19,  21,  22, 
24,  25,  27,  85,  116,  286,  307,  309,  334, 
381,  432,  445,  448,  524,  544,  578,  579, 
593,  599,  625,  626,  634,  637,  639,  640, 
647,685,691,  695,  701,  702,  708,  710, 
713,  714,  717,  723.  760,  761,  764 

Traite  des  Prises,  625,  626,  639, 

701,  764,  779 

Vattel,  "  Droit  des  Gens,"  19,  21,  32,  34, 
49,  53,  85,  94,  105,  108,  128,  130,  147, 
149,  150,  152,  155,  156,  164,  165,  166, 
167,  177,  179,  183,  186,  187,  244,  245, 
246,  249,  285,  300,  318,  380,  419,  420, 
432,  435,  437,  445,  493,  524,  544,  548, 
671,  617,  770,  774,  796,  797,  801,  823, 
825,  830,  835,  855,  856,  857,  863,  876, 
877- 

Venetian  Edict  (1779),  relative  to  the  Neu- 
trality of  Venice,  579 

Versailles,  Treaty  of  (1783),  between  Great 
Britain,  France,  and  Spain,  340 

Visit  and  Search,  522.  When  Bight  may 
be  exercised,  522.  Controversy  respect- 
ing, between  Great  Britain  and  United 
States,  525.  Where  Right  may  be  exer- 
cised, 530.  Duty  of  neutral  States  re- 
specting Prizes,  531.  By  what  Kinds  of 
Force  Right  may  be  exercised,  533.  Pro- 
clamation of  Southern  Revolted  States 
respecting  Privateers,  535.  How  right 
may  be  exercised,  536.  Decision  of  the 
American  Courts  in  the  Case  of  the 
Marianna  Flora,  538.     Opinion  of  Lord 


StoAvell,  540.  Upon  what  kind  of  Pro- 
perty Right  may  be  exercised,  541.  Con- 
sequences of  Resistance  by  Neutral  to 
the  Exercise  of  Right,  543.  Abandon- 
ment of  her  Claim  to  Right  of,  by  Great 
Britain  in  1858,  543.  Ships  under 
Convoy,  Opinion  of  Lord  Stowell  upon 
Subject  of,  544.  Neutral  Property  on 
board  an  armed  Ship  of  the  Enemy, 
Opinion  of  Mr.  Justice  Story,  550. 
Treaties  affirming,  modifying,  or  taking 
away  Right  of,  552-558.  Treaty  of  the 
Pyrenees  between  France  and  Spain,  552. 
Treaties  of  the  Armed  Neutralities  of 
1800  and  1801,  as  to  Convoy,  552.  List 
of  other  Treaties  relating  to  Subject  of, 
556 
Voet,  Ad  Pandect.  2,  3,  4,  5,  126 

,  De  Jure  Militari,  307,  812,  830 

,  Comm.  ad  Pandectas,  572,  574,  812 


W. 


Waite's  State  Papers  (American),  228,  229, 
566.     See  State  Papers 

War,  Duty  of  Nations  to  exhaust  all  Means 
for  preventing,  2.  By  Negotiation,  ih. 
By  Arbitration,  ib.  See  Arbitration. 
Third  Powers  compelling  States  to  make 
Peace,  14.  i?f?;omo«,  a  Means  of  Redress 
for  Breaches  of  Comity,  17.  Causes  of, 
53.  Admonitions  of  Grotius  as  to,  54, 
State  may  lawfully  make  War  to  assist 
an  Ally  or  Third  State,  59.  For  Injuries 
caused  by  culpable  Imprudence  or  Inju- 
ries gwasic^e^icz'i,  ib.  Case  of  Mr.  M'Leod, 
Arrest  of,  by  Americans  (1841),  and 
Correspondence  concerning,  60.  IgnO' 
rantia  facti  et  juris,  64,  65.  Ignorantia 
juris,  66.  Cases  of  Injury  through  m- 
vincible  Necessity,  70.  All  laws  ought 
to  be  intelligible,  and  promulgated  to 
prevent  Plea  of  Ignorance,  72.  Causes 
not  justifying,  74.  Its  general  and 
necessary  Characteristics,  77.  Right  of, 
regulated  by  a  Code,  78.  Wanton  De- 
vastation of  an  Enemy's  Territory,  ib. 
Practices,  legal  and  illegal,  during,  84. 
Declaration  of,  unnecessary,  85.  In- 
stances cited  where  no  Declaration,  86. 
Prizes  ca,ptured  before  Declaration,  Re- 
storation of,  94.  How  declared,  105. 
Necessity  for  some  Proclamation  or  Mani- 
festo previous  to,  107.  Law  of  England 
as  to  Declaration  of,  108.  Existence  of, 
between  two  States,   when  Declaration 
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made  by  one  only,  112.  How  it  affects 
the  Relations  of  all  States,  114.  Effect 
of,  upon  Property  and  Persons  of  Subject 
of  belligerent  State,  115.  Trading  with 
Enemy's  Country  during,  withoutLicenee 
of  Sovereign,  Penalty  for,  116.  Relaxa- 
tion of  strict  Rights  of  Inhibition  by 
England,  in  1854-6,  120.  Contracts 
made,  and  Transactions  entered  into  with 
Enemy  during,  void,  120,  121.  Right  of 
Stateto  call  home  Subjects  from  foreign 
Lands,  in  Time  of,  120-125.  Right  of 
State  to  forbid  Subjects  serving  Enemy, 
120.  Subjects  adhering  to  the  King's 
Enemies,  121.  Dealings  with  Russian 
Securities  during  War  (1854-6),  124. 
Effect  of,  upon  Subjects  of  Allies,  126. 
Effect  of,  upon  the  Person  and  Property 
of  the  Enemy,  127.  Subject  resident  in 
the  Country  of  adverse  Belligerent  under 
Safe  Conduct,  ib.  Liability  of  Person  and 
Property  of  Enemy  to  Seizure  and  Con- 
fiscation, 128.  Permission  of  Foreigners 
to  remain  and  carry  on  business  in  Coun- 
try of  Belligerent,  130.  "Warning  and 
Allowance  of  Time  to  Foreigners  to  de- 
part from  belligerent  Country,  129,  130. 
Incapacities  of  Alien  individual  Enemy, 
and  alien  Corporation  to  sue  during,  134. 
National  Character  of  a  Person  tested  by 
Place  of  his  Domicil,  128,  141.  Neu- 
tral Merchant  trading  with  Enemy  or  in 
Enemy's  Country,  143.  Right  of  confis- 
cating private  Debts  of  Enemy,  145. 
Ditto,  public  Debts  of,  148.  Ditto,  im- 
moveable Property  of,  ib.  Property 
wrongfully  seized  before  War  must  be 
restored,  149.  Who  may  make,  150. 
Seizing  Enemy's  Property  without  Autho- 
rity of  Crown,  151.  All  Captures  enure 
to  the  Crown,  151,  210.  Corporations 
or  Societies  making,  152.  Means  lawftd 
and  unlawful  for  carrying  on,  153. 
Belligerent's  Right  over  Person  of  the 
Enem}'^  and  Prisoner,  155.  Geneva 
Convention,  the  (1864),  157.  Declaration 
of  (J  868),  renouncing  the  use  of  such 
arms  as  are  contrary  to  the  laws  of 
humanity,  160.  Brussels  Conference, 
(1874),  160.  What  Persons  not  entitled 
to  be  treated  as  Prisoners  of  War,  164. 
Intercourse  between  Enemies  during, 
165.  Usages  of,  &c.,  165,  179.  Nature 
and  Extent  of  Licence  of  Safe  Conduct, 
165.  See  Safe  Conduct.  Cases  in 
which  extreme  and  severe  Rights  of 
War    have    been     exercised,    168-175. 


Conduct  of  French  towards  English  Army 
during  French  Revolution  (1794),  and 
Peninsular  War  (1810),  175.  Ditto,  of 
Russian  Troops  during  War  (1854-7), 
177.  Ransom  of  Prisoners  during,  ib. 
Rights  and  Privileges  of  Cartel  Ships, 
181.  Conventions,  general  and  parti- 
cular, during  War,  183.  Truces  in, 
Nature  of,  &c.,  184.  Capitulations  and 
Ransoms,  189.  Booty  and  Prize,  209. 
Jurisdiction  of  Military  Courts,  ib.  Crown 
may  dispose  of  Prizes  captured  as  it 
thinks  proper,  210.  Claim  for  Booty 
usually  referred  by  Crown  to  Lords  of 
Treasury,  212.  Questions  relating  to 
Booty  and  Prize  not  triable  in  any  Muni- 
cipal Court,  213.  Distinction  between 
public  a,ndprivate  Property  of  Sovereign, 
ib.  Tribunal  of  Trustees  recommended 
by  Lords  of  Treasury  to  decide  in  Ques- 
tions of  Booty,  &c.,  objectionable,  216. 
Jurisdiction  of  Privy  Council  in  Cases  of 
Booty,  217.  The  like,  of  High  Court  of 
Admiralty,  ib.  Rights  and  Privileges  of 
Neutrals  during.  See  Neutrals,  Public 
Ships  of,  Rule  respecting  their  sharing  in 
Joint  Captures,  603.  What  constitutes 
a  Vessel  of,  635.  Transfer  of  Ships  of, 
during,  735.  See  Ships.  Subject  of  one 
Belligerent  withdrawing  Property  from 
Country  of  other  on  account  of,  must  do 
so  within  reasonable  Time,  744.  Mode 
of  ending,  and  re-establishing  Peace,  770. 
See  Peace.  Declaration  of  Cessationoi,  772. 
Treaties  entered  into  before,  how  affected 
by  War  and  subsequent  Peace,  792.  See 
Treaties.  Doctrine  of  Postliminium, 
where,  how,  &c.,  applied  to  Property  of 
States  and  Subjects  after  Cessation  of, 
812.     A^ee  Postliminium 

Ward,  an  Inquiry  into  the  Manner  of  the 
Commencement  of  Different  Wars,  &c., 
85,  90,  91,  92,  93,  94,  95,  97,  100,  102 

Law  of  Nations,  233,  818,  322,  323. 

327,  328 

,  Treatise  on  the  relative  Rights  and 

Duties  of  Belligerents,  308,  320,  321, 
322,  325,  327,  328,  329,  330,  331,  338, 
343,  345,  346,  389,  420,448,  450 

Washington,  Treaty  of  (1842),  527.  Ditto 
(1846),  7,  9.     Ditto  (1871),  5,  9,  250 

Webster  (A^nerican  Foreign  Minister),  Cor- 
respondence with,  respecting  Case  of 
M'Leod,  63.  Discussion  with  Lord  Ash- 
burton  {British  Minister),  on  the  Subject 
of  Neutral  Territory,  542,  569 

Webster,  Works,  543 
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Wellington  (Duke  of),  Despatches  of,  176 
Westphalia,  Jerome  Bonaparte  made  King 

of,  by  Napoleon  I.,  843 
Westphalien's  Monuraenta  inedita,  629 
Wheaton,  Dana's  edition  of,  527,  528,  536, 

543,  563 
Wheaton,  Elements  of  International  Law, 
19,  85,  228,  229,  275,  283,  320,  348.  353, 
355,  357,  368,  370,  435,  436,  471,  481, 
625,  563,  566,  567,  590,  800,  801 

History,  243,  320,  341,  342,  355, 

651 

,  on  the  Eight  of  Search,  526 

,  An  Inquiry  into  the  Validity  of 

the  British  Claim  to  a  Right  of  Visitation 
and  Search  of  American  Vessels  sus- 
pected to  be  engaged  in  the  African  Slave 
Trade  (London,  1842),  542,  543 

on  Captures,  666,  688 

American  Digest,  782 

Whewell's  Edition  of  Grotius.  See  Grotius 


Whitelock's  Memorials,  421 

Wildman's  International  Law,  85,  795 

Windham  (Mr.),  805 

Witt(De),  310,  324,  328 

Wooddeson's  Lecture,  684 

Wolff,  Jus  Gentium,  2,  233,  235,  246,  283, 
770,  823,  826,  830,  877 

Wiii'm  (Professor),  Die  Politik  der  See- 
machte  und  der  Fortschritt  des  Volker- 
rechts  (Hamburg,  1855),  320,  336 

Z. 

Zachariah,  Ueber  die  Verpflichtung  zur 
Aufrechthaltung  der  Regierung  des 
Konigreichs  Westphalen  (Heidelberg, 
1817),  841,  849 

Zouch,  Admiralty  Jurisdiction,  684.  De 
Judicio  inter  Gentes,  2,  19,  85,  307,  414, 
419,  770 

Zuarius,  De  Usu  Maris,  307 
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Stephen's  New  Commentaries.— 11th  Edition. 

In  4  vols.     8vo,     il.  4s.  cloth. 

Mr.  SEEJEANT  STEPHEN'S  NEW  COMMENTAEIES    on 
the  LAWS  OF  ENG-LAND,  partly  foiinded  on  Blackstone.     By  His  Honour 

Judge  Stephen.  The  Eleventh  Edition.  1890 
*^*  The  Work  selected  for  the  Intermediate  Examinations  for  Solicitors  for  1891. 

"Our  old  familiar  friend,  Stephen's  many  senses  a  wonderful  and  a  useful 
Commentaries  on  the  Laws  of  England,  book,  containing,  as  it  does,  something 
comes  to  us  in  a  handsome  blue  binding,  on  nearly  everything.  The  preparation 
in  its  tenth  edition.  The  Editor  is  of  this  edition  has,  we  are  informed  ia  the 
Mr.  Archibald  Brown,  and,  when  we  preface,  been  entrusted  to  that  laborious 
remember  the  amount  of  excellent  work  compiler  and  editor  of  law  books,  Mr. 
this  gentleman  has  done  in  the  literature  Archibald  Brown,  though,  for  some  rea- 
of  the  law,  his  name  is  a  guarantee  that  son,  his  name  does  not  appear  on  the 
nothing  has  been  omitted  which  was  title-page.  Mr.  Brown  has  had  great 
necessary  to  insert  to  bring  Stephen  down  experience  ia  this  way,  and  we  are  in- 
to the  date  of  publication.  We  should  clined  to  believe  his  statement  that  he 
have  to  repeat  Mr.  Brown's  preface  if  we  has  paid  sedulous  attention  to  the  wants 
detailed  the  additions  and  amendments  both  of  the  profession  and  of  students." 
which  he  has  made.  All  that  we  need  do  — Law  Students  Journal. 
is  to  assure  the  Profession  that,  having  "  In  the  edition  now  before  us,  we  are 
examined  these  volumes,  we  find  them  all  very  glad  to  find  that  much  more  atten- 
that  could  be  desired,  without  any  appre-  tion  has  been  paid  to  recent  statute  law, 
ciable  increase  in  bulk — a  really  great  rules  of  court,  &c. ;  indeed,  the  work  is 
consideration,  having  regard  to  the  enor-  now  well  up  to  date,  and  no  better  book 
mo  us  growth  of  statute  and  case  law." —  can  be  placed  in  the  hands  of  a  student 
Law  Times.  at  an  early  stage  of  his  legal  career.     We 

"This  well-known  work  being  just  think  great  thanks  are  due  to  the  learned 

now  the   established  subject  for  study  editor,  the  publishers,  and  printer  for  the 

for  the  Solicitors'  Intermediate  Exami-  production  of  a  book  covering  a  great 

nation,    tends,   of    course,   to  its  more  deal  of  ground,  well  up  to  date,  beauti- 

speedy  sale.      Besides,  it  is  indeed  in  fully  printed  and  bound." — Law  Notes. 

Mayer's  French  Code  of  Commerce. 

Post  8vo.     95.  cloth. 

THE   EEENCH   CODE   OE   COMMEECE,   as  revised   to  the 

end  of  1886,  and  an  Appendix  containing  later  Statutes  in  connection  therewith, 

rendered  into  English,  with  Explanatory  Notes  and  Copious  Index.    By  Sylvain 

Mayee,  B.A.,  Ph.D.,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1887 

Cliflford's  Private  Bill  Legislation. 

In  2  vols.     8vo.     21.  lbs.  cloth. 

A  HISTOEY   OE    PEIYATE    BILL    LEGISLATION.     By 

Feedeeick  Cliffged,  of  the  Middle  Temple,  Barrister-at-Law.  1885-1887 

%*  May  be  had  separately^  Vol.  L.  20s.;   Vol.  II.  d5s.  cloth. 

Saint  on  Registration. 

In  1  vol.     Post  8vo.     10s.  6d.  cloth. 

VOTEES    AND    THEIE    EEGISTEATION :    comprising  the 

Eepresentation  of  the  People  Act,  1884  ;  and  the  Registration,  Redistribution 
of  Seats  and  Medical  Relief  Disqualification  Removal  Acts,  1885.  With  Notes 
and  Index.  By  J.  J.  Heath  Saint,  Esq.,  B.A.,  of  the  Inner  Temple,  Bar- 
rister-at-Law.   ...,^.^^^-.  1885 

Saint's  Registration  Cases .— 2nd  Edition.    With  Supplement. 

In  1  vol.,  post  8vo.,  14s.  cloth. 

A    DIGEST    OF    PAELIAMENTAEY    AND    MUNICIPAL 

REGISTRATION  CASES.  Containing  an  Abstract  of  the  Cases  Decided 
on  Appeal  from  the  Decisions  of  Revising  Barristers  dirring  the  Period  com- 
mencing 1843  and  ending  1886.  Second  Edition.  With  Supplement  to  1889. 
By  John  James  Heath  Saint,  Esq.,  B.A.,  of  the  Inner  Temple  and  Midland 
Circuit,  Barrister-at-Law,  Recorder  of  Leicester,  Author  of  "Saint's  Manual  of 
Registration."  1890 
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Tudor's  Leading  Cases  on  Eeal  Property,  &c.— 3rd  Ed. 

In  one  thick  volume,  royal  8vo.  21.  12s.  (5d.  cloth. 

A  SELECTION  OF  LEADING  CASES  ON  THE  LAW 
BELATINGT  TO  REAL  PEOPERTY,  Conveyancing,  and  the  Construction 
of  Wills  and  Deeds ;  with  Notes.  Third  Edition.  By  Owen  Davies  Tudoe, 
Esq.,  of  the  Middle  Temple,   Barrister-at-Law,  Author  of  *'A  Selection  of 


Leading  Cases  in  Equity.' 

' '  The  second  edition  is  now  before  us, 
and  we  are  able  to  say  that  the  same  ex- 
tensive knowledge  and  the  same  laborious 
industry  as  have  been  exhibited  by  Mr. 
Tudor  on  former  occasions  characterize 
this  later  production  of  his  legal  author- 
ship ;  and  it  is  enough  at  this  moment  to 
reiterate  an  opinion  that  Mr.  Tudor  has 
well  maintained  the  high  legal  reputation 
which  his  standard  works  have  achieved 
in  all  countries  where  the  English  lan- 
guage is  spoken,  and  the  decisions  of  our 
Courts  are  quoted." — Law  Magazine  and 
Review  on  2nd  edit. 

' '  To  Mr.  Tudor's  treatment  of  all  these 
subjects,  so  complicated  and  so  varied,  we 
accord  our  entire  commendation.  There 
are  no  omissions  of  any  important  cases 
relative  to  the  various  branches  of  the 
law  comprised  in  the  work,  nor  are  there 


1879 

any  omissions  or  defects  in  his  statement 
of  the  law  itself  applicable  to  the  cases 
discussed"  by  him.  We  cordially  recom- 
mend the  work  to  the  practitioner  and 
the  student  alike,  but  especially  to  the 
former." — Solicitors'  Journal on^ndieAit. 
"This  and  the  other  volumes  of  Mr. 
Tudor  are  almost  a  law  library  in  them- 
selves, and  we  are  satisfied  that  the  student 
would  learn  more  law  from  the  careful 
reading  of  them  than  he  would  acquire 
from  double  the  time  given  to  the  elabo- 
rate treatises  which  learned  professors 
recommend  the  student  to  peruse,  with 
entire  f  orgetf  ulness  that  time  and  brains 
are  limited,  and  that  to  do  what  they 
advise  would  be  the  work  of  a  life.  No 
law  library  should  be  without  this  most 
useful  book." — Law  Times  on  2nd  edit. 


May's  Parliamentary  Practice.— 9tli  Edition. 

In  1  vol.,  demy  Svo.,  21.  8s.  cloth. 

A  TEEATISE  on  the  LAW,  PEIYILEOES,  PEOCEEDINGS 
and  USAGE  OF  PARLIAMENT.     By  Sir  Thomas  Eeskine  May,  K.C.B., 

D.C.L.,  Clerk  of  the  House  of  Commons,  and  Bencher  of  the  Middle  Temple. 

Ninth  Edition,  Revised  and  Enlarged.  1883 

Contents:     Book  I.  Constitution,  Powers  and  Privileges  of  Parliament.    Book  II. 

Practice  and  Proceedings  in  Parliament.     Book  III.  The  Manner  of  Passing 

Private  Bills,  with  the  Standing  Orders  in  both  Houses,  and  the  most  recent 


Precedents. 
"A  work,  which  has  risen  from  the 
position  of  a  text-book  into  that  of  an 
authority,  would  seem  to  a  considerable 
extent  to  have  passed  out  of  the  range  of 
criticism.  It  is  quite  unnecessary  to 
point  out  the  excellent  arrangement,  ac- 
curacy and  completeness  which  long  ago 
rendered  Sir  T.  E.  May's  treatise  the 
standard  work  on  the  law  of  Parliament. 
Not  only  are  points  of  Parliamentary 
law  discussed  or  decided  since  the  publi- 
cation of  the  last  edition  duly  noticed  in 
their  places,  but  the  matter  thus  added 
is  well  digested,  tersely  presented  and 
carefully  interwoven  with  the  text." — 
Solicitors'  Journal. 


' '  Fifty  pages  of  new  matter  have  been 
added  by  Sir  Thomas  May  in  his  seventh 
edition,  thus  comprising  every  alteration 
in  the  law  and  practice  of  Parliament, 
and  all  material  precedents  relating  to 
public  and  private  business  since  the 
publication  of  the  sixth  edition.  We 
need  make  no  comment  upon  the  value 
of  the  work.  It  is  an  accepted  authority 
and  is  undeniably  the  law  of  Parliament. 
It  has  been  brought  up  to  the  latest  date, 
and  should  be  in  the  hands  of  every  one 
engaged  in  Parliamentary  life,  whether 
as  a  lawyer  or  as  a  senator." — Law  Times. 


Mozley  and  Whiteley's  Concise  Law  Dictionary. 

In  1  vol.  8vo.  20s.  cloth,  2bs.  brown  calf. 

A  CONCISE  LAW  DICTION AEY,  containing  Short  and  Simple 
Definitions  of  the  Terms  used  in  the  Law.  By  Heebeet  Newman  Mozley,  M.A., 
Fellow  of  King's  College,  Cambridge,  and  of  Lincoln's  Inn,  Esq.,  and  Geoege 
Ceispe  Whiteley,  M.A.  Cantab.,  of  the  Middle  Temple,  Esq.,  Barristers-at-Law, 

1876 


MESSES.  BUTTERWOETH,  7,  FLEET  STEEET,  E.G.  7 

Brown's  Copyhold  Enfranchisement  Acts. 

Just  published,  in  1  vol.,  post  8vo.,  14s.  cloth. 

THE  LAW  AND  PEAGTICE  ON  ENEEANOHISEMENTS 
AND  COMMUTATIONS  under  the  Copyhold  Acts,  1841—1887,  and  other 
Acts,  and  at  Common  Law  ;  with  Forms,  Practical  Directions,  and  Annota- 
tions to  the  Copyhold  Acts.  By  Archibald  Brown,  of  the  Middle  Temple, 
Barrister- at- Law,  Editor  of  ''  Scriven  on  Copyholds,"  &c.  1888 

Pritchard's  Admiralty  Digest.— 3rd  Edition. 

Now  ready,  in  2  thick  vols.,  royal  8vo.,  bl.  cloth. 

PEITCHAED'S  DIGEST  OF  ADMIEALTY  AND  MAEITIME 

LAW.  Third  Edition,  by  James  C.  Hannen,  of  the  Inner  Temple,  Barrister- 
at-Law,  and  W.  Tarn  Pritchard  ;  including-  Cases  on  Average,  Carriage  of 
Goods,  and  Marine  Insurance,  by  J.  P.  Aspinall  and  Gordon  Smith,  Barristers- 
at-Law,  and  W.  Benning  Pritchard,  Solicitor ;  with  Notes  of  Cases  on  French 
and  other  Foreign  Law,  by  Algernon  Jones,  French  Advocate,  and  other 
Foreign  Jurists.  1887 

Fisher's  Law  of  Mortgage.— 4th  Edition. 

1  vol.  royal  8vo.  11.  Us.  Qd.  cloth. 

THE  LAW  OF  MOETGAGE  AND  OTHEE  SECUEITIES 
UPON  PBOPERTY.  By  William  Richard  Fisher,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.     Fourth  Edition.  1884 

*' This  work  has  built  up  for  itself,  in  of  daily  requirement  among  solicitors, 

the  experienced  opinion  of  the  profession.  To  all  such  we  can  confidently  recommend 

a  very  high  reputation  for  carefulness,  Mr.  Fisher's  work,  which  will,  moreover, 

accuracy  and  lucidity.     This  reputation  prove  most  useful  readingfor  the  student, 

is  fully  maintained  in  the  present  edition.  both  as  a  storehouse  of  information  and 

The  law  of  securities  upon  property  is  an  intellectual  exercise."  Law  Magazine. 
confessedly  intricate,  and  probably,  as  "His  work  has  long  been  known  as  the 

the  author  justly  observes,  embraces  a  standard  work  on  the  law  of  mortgages, 

greater  variety  of  learning  than  any  other  and  he  has    now   published   his   third 

single  branch  of  the  English  law.     At  the  edition.     The  object  and  scope  of  his 

same  time  an  accurate  knowledge  of  it  is  work  is  probably  familiar  to  most  of  our 

essential  to  every  practising  barrister,  and  readers." — Law  Journal. 

Fisher.— The  Forest  of  Essex. 

Just  published,  in  1  vol.,  crown  4to.,  \l.  lbs.  roxburgh  binding. 

THE  FOEEST  OF  ESSEX:  its  History,  Laws,  Administration, 
and  Ancient  Customs,  and  the  Wild  Deer  which  lived  in  it ;  with  Maps  and 
other  Illustrations.  By  William  Richard  Fisher,  of  Lincoln's  Inn,  Barrister- 
at-Law,  Author  of  "  The  Law  of  Mortgage  and  other  Securities  upon  Property." 

1887 

Seaborne's  Law  of  Vendors  &  Purchasers.— 3rd  Ed. 

In  1  vol.  post  8vo.,  12s.  M.  cloth. 

A  CONCISE  MANUAL  OF  THE  LAW  OF  VENDOES 
AND  PURCHASERS  OF  REAL  PROPERTY.  By  Henry  Seaborne, 
SoHcitor.    Third  Edition.  1884 

Blagg  on  Public  Meeting. 

Just  published,  in  post  8vo.,  3s.  cloth. 

THE  LAW  OF  PUBLIC  MEETING.— By  J.  W.  Blagg,  Esq., 
of  Lincoln's  Inn,  Barrister-at-Law.  1888 
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Plumptre  on  Contracts. 

Post  8vo.,  8s,  cloth. 

A  SUMMAEY  of  tlie  PEINCIPLES  of  the  LAW  of  SIMPLE 
CONTEACTS.  By  Claude  0.  M.  Plumptre,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.  (Middle  Temple  Common  Law  Scholar,  Hilary- 
Term,  1877.)  1879 

"In  our  last  volume  we  had  occasion       generally, 
to  mention  with  approbation  two  works  "  In  Part  II.  we  have  the  constituent 

by  Mr.  Arthur  Underbill,  '  A  Summary       parts  of  a  simple  contract,  the  consent  of 


of  the  Law  of  Torts,'  and  '  A  Concise 
Manual  of  the  Law  relating  to  Trusts 
and  Trustees  ;'  the  first  of  these  had 
reached  a  second  edition,  and  in  its  pre- 
paration the  author  of  the  present  work 
was  associated  with  Mr.  Underbill.  In 
the  preparation  of  this  book  Mr.  Plumptre 
has  adopted  the  lines  laid  down  by  Mr. 
Underbill ;  by  means  of  short  rules  and 
sub -rules  he  presents  a  summary  of  the 
leading  principles  relating  to  the  law  of 
simple  contracts,  with  the  decisions  of 
the  Courts  by  which  they  are  illustrated. 
Part  I.  deals  with  the  parties  to  a  simple 
contract,  and  treats  of  those  persons  ex- 
empted from  the  performance  of  their 
contracts  by  reason  of  incapacity,  such 
as  infants,  married  women,  lunatics, 
drunkards,  convicts  and  bankrupts. 
Chapter  4  is  devoted  to  contracts  by  cor- 
porations and  by  agents,  and  the  follow- 
ing chapter  to  partners  and  partnerships 


the  parties,  the  consideration,  the  pro- 
mise, contracts  illegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 

"Part  III.  gives  rules  for  making  a 
simple  contract,  and  treats  of  contracts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Frauds ;  Statutes  of  Limita- 
tion ;  the  discharge  of  the  obligation  im- 
posed by  the  contract  by  performance  ; 
by  mutual  agreement;  by  accord  and 
satisfaction ;  and  by  operation  of  law ; 
oral  evidence  and  written  contracts ; 
damages ;  and  contracts  made  abroad. 

"The  book  contains  upwards  of  one 
hundred  rules,  all  ably  illustrated  by 
cases,  and  a  very  full  and  well- compiled 
index  facihtates  reference.  It  is  more 
particularly  addressed  to  students,  but 
practitioners  of  both  branches  of  the  legal 
profession  will  find  it  a  useful  and  trust- 
worthy guide." — Justice  of  the  Peace. 


Mosely's  Articled  Clerks'  Handy-Book.    By  Bedford. 

1  vol.  post  8vo.,  85.  M.  cloth. 

MOSELY'S  PEACTICAL  HANDY-BOOK  OE  ELEMENTAEY 

LAW,  designed  for  the  Use  of  Articled  Clerks,  with  a  Course  of  Study,  and 
Hints  on  Eeading  for  the  Intermediate  and  Final  Examinations.  Second 
Edition.     By  Edward  Henslowe  Bedfoed,  Solicitor.  1878 

"This  book   cannot   be  too  strongly       certainly  not  be  the  fault  of  either  Author 


recommended  to  every  one  who  contem- 
plates becoming  a  solicitor." — Law  Ex- 
amination Journal. 

"  Mr.  E.  H.  Bedford,  indefatigable  in 
his  labours  on  behalf  of  the  articled  clerk, 
has  supervised  a  new  edition  of  Mosely's 
Handy  Book  of  Elementary  Law.  It  will 


or  Editor  if  the  years  spent  under  articles 
are  not  well  spent,  and  if  the  work  re- 
quired to  lay  a  sound  foundation  of  legal 
knowledge  is  not  done  with  that  '  know- 
ledge '  of  which  they  so  emphatically  de- 
clare the  necessity." — Law  Magazine. 


Underliiirs  Settled  Land  Acts.— 2nd  Edition. 

In  1  vol.,  post  8vo.,  8s.  cloth. 
THE  SETTLED  LAND  ACTS,  1882  &  1884,  and  the  Eules  of 
1882,  with  an  Introduction  and  Notes,  and  Concise  Precedents  of  Convey- 
ancing and  Chancery  Documents.  By  A.  Underhill,  M.A.,  LL.D.,  of 
Lincoln's  Inn,  Barrister-at-Law.  Assisted  by  E.  H.  Deai^e,  B.A.,  of 
Lincoln's  Inn,  Barrister-at-Law.     2nd  Edition.  1884 

"It  is  hardly  necessary  for  us  to  say  various  sections  of  the  statute  are  sup- 
ported, where  necessary,  by  references 
to  decided  cases  and  standard  authorities; 
but  we  are  glad  to  see  that  he  has  not 
encumbered  them  with  a  profusion  of 
technical  details  and  collateral  points, 
which  may  sometimes  serve  as  a  guide  to 
the  practitioner,  but  rarely  obviate  the 
necessity  of  further  search  at  the  fountain 
head.  The  type  is  especially  good,  and 
there  is  an  excellent  index," — The  Field. 


that  the  present  publication  is  marked 
by  the  careful  treatment  and  general  ex- 
cellence which  have  distinguished  Mr. 
Underbill's  work  on  Torts,  and  his  other 
works  which  we  have  from  time  to  time 
reviewed  in  the  pages  of  this  Journal." — 
Law  Examination  Journal. 

"  Mr.  Underbill's  treatment  of  the  Act, 
therefore,  is,  as  might  have  been  expected, 
clear  and  perspicuous.    The  notes  to  the 
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Ryde's  Rating  Appeals. 

Just  published,  in  1  vol.,  demy  8vo.,  IS*,  cloth. 

EEPOETS  OF  EATING-  APPEALS  heard  during  1886—1890 
before  the  Queen's  Bench  Division  and  Court  of  Appeal  and  the  Assessment 
Sessions  and  London  Quarter  Sessions,  with  a  Digest  of  the  Practice,  and 
Appendix  of  Statutes,  &c.  By  Walter  C.  Eydb,  M.A.,  of  the  Inner  Temple, 
Barrister-at-Law.  1890 

Ryde  &  Thomas'  Local  Grovernment  Act. 

In  1  Vol.,  8vo.,  24s.  cloth. 

THE  LOCAL  GOYEENMENT  ACT,  THE  COUNTY  ELECTOES 
ACT,  1888,  THE  MUNICIPAL  COEPOEATIONS  ACT,  1882,  with  full 
Explanatory  Notes  and  an  Introduction ;  an  Appendix  containing  the  Acts 
incorporated  therewith,  and  a  Copious  Index.  By  Walter  C.  Eyde,  M.A.,  of 
the  Inner  Temple,  and  E.  Lewis  Thomas,  M.A.,  LL.M.,  of  Lincoln's  Inn  and 
the  Midland  Circuit,  Barristers-at-Law.  1888 

UnderhiU's  Guide  to  Equity. 

In  1  Vol.,  post  8vo.,  9s.  cloth. 

A  CONCISE  GUIDE  TO  MODEEN  EQUITY.     Being  a  Course 

of  Nine  Lectures  delivered  at  the  Incorporated  Law  Society  during  the  Year 
1885  ;  Revised  and  Enlarged.  By  A.  Undeehill,  M.A.,  LL.D.,  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law.  1885 

UnderhiU's  Chancery  Procedure. 

In  1  vol.  post  8vo.,  10^.  6d.  cloth. 

A  PEACTICAL  and  CONCISE  MANUAL  of  the  PEOCEDUEE 
of  the  CHANCERY  DIVISION  of  the  HIGH  COURT  of  JUSTICE,  both  in 
Actions  and  Matters.  By  Arthur  Underhill,  LL.D,,  of  Lincoln's  Inn, 
Barrister-at-Law,  author  of  "  A  Concise  Treatise  on  the  Law  of  Private  Trusts 
and  Trustees,"  "A  Summary  of  the  Law  of  Torts,"  &c.  1881 

UnderhiU's  Law  of  Trusts  and  Trustees.— 3rd  Edit. 

WITH    SUPPLEMENT. 

1  vol.  post  8vo.,  18s.  cloth. 

A  CONCISE   MANUAL  of  the  LAW  relating  to  PEIVATE 

TRUSTS  AND  TRUSTEES.      By  Arthur  Underhill,   M.A.,   of  Lincoln's 

Inn,  Esq.,  Barrister-at-Law.     Third  edition.     With  Supplement  containing-  the 

Trustee  Act,  1888.  1889 

%*  The  Supplement  may  be  had  separately,  2s.  sewed. 

"  His  task  was  indeed  one  of  great  named  volume,  performed  a  similar  task 
difficulty,  dealing,  as  he  has  done,  with  a  in  relation  to  the  '  Law  of  Trusts.'  In 
subject  so  complex ;  but  he  has  achieved  seventy- six  articles  he  has  summarized 
it  with  ability  and  success.  To  those  the  principles  of  the  '  Law  of  Trusts '  as 
who  are  themselves  destined  to  expe-  distinctly  and  accurately  as  the  subject 
rience  what  a  famous  law  reformer  called  will  admit,  and  has  supplemented  the 
'  the  pleasures  derived  from  the  condi-  articles  with  illustrations.  He  has  chosen 
tion  of  trustee,'  this  clearly  written  a  branch  of  the  law  which  appears  one 
manual  will  be  no  slight  boon." — Irish  of  the  most  difficult  to  deal  with  in  this 
Law  Times.  way." — Law  Journal. 

"Mr.  Underbill  has,  in  the  above- 

Underhill's  Law  of  Torts.— 5th  Edition. 

In  1  vol.  post  8vo.,  105.  cloth. 

A  SUMMAEY  OF  THE  LAW  OF  TOETS,  or  WEONGS 
INDEPENDENT  OF  CONTRACT.  Fifth  Edition.  By  A.  Underbill, 
M.A.,  LL.D.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1889 
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Stevens's  Elements  of  Mercantile  Law. 

In  1  vol.,  post  8vo.,  IO5,  6d.  cloth. 

THE    ELEMENTS    OF    MEEOANTILE    LAW.      By  T.  M. 
Stevens,  M.A.,  B.C.L.,  Barrister-at-Law.  1890 


Ortolan's  Eoman  Law,  translated  by  Prichard  &  Nasmith. 

8vo.  285.  cloth. 

THE  HISTOEY  OE  EOMAN  LAW,  from  the  Text  of  Ortolan's 

Histoire  de  la  Legislation  Romaine  et  Generalisation  du  Droit  (Edition  of  1870). 
Translated,  with  the  Author's  permission,  and  Supplemented  by  a  Chronome- 
trical  Chart  of  Roman  History.  By  Iltudus  T.  Peichaed,  Esq.,  F.S.S.,  and 
David  Nasmith,  LL.B.,  Barristers-at-Law.  1871 


Fulton's  Manual  of  Constitutional  History. 

Post  8vo.  7*.  6d.  cloth. 
A   MANUAL   OF    CONSTITUTIONAL    HISTOEY,   founded 

upon  the  Works  of  Hallam,  Creasy,  May  and  Broom,  comprising  all  the 
fundamental  Principles  and  the  leading  cases  in  Constitutional  Law.  By 
FoEREST  Fulton,  LL.B.,  B.A.,  University  of  London,  and  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  1875 

Powell  on  Evidence.— 5tli  Edit.   By  Cutler  &  Grriflln. 

1  vol.  post  8vo.  20.9.  cloth. 

POWELL'S  PEINCIPLES  AND  PEACTIOE  OF  THE  LAW 

OF  EVIDENCE.  Fifth  Edition.  By  J.  Cutlee,  B.A.,  Professor  of  EngHsh 
Law  and  Jurisprudence,  and  Professor  of  Indian  Jurisprudence  at  King's  College, 
London,  and  E.  F.  G-eipfin,  B.A.,  Barristers-at-Law.  1885 

"The  plan  adopted  is,  we  think,  an  Acts.  The  authors  give  in  an  appendix 
admirable  one  for  a  concise,  handy  book  the  Indian  Evidence  Acts,  with  some 
on  the  subject.  The  Indian  code  of  Indian  decisions  thereupon,  and  occa- 
evidence  given  at  the  end  of  the  book  sionally  notice  these  acts  in  the  text.  On 
deserves  to  be  read  by  every  student,  the  whole  we  think  this  is  a  good  edition 
whether  going  to  India  or  not.  The  of  a  good  book.  It  brings  down  the 
present  form  of  Powell  on  Evidence  is  a  cases  to  the  latest  date,  and  is  con- 
handy,  well-printed  and  carefully  pre-  structed  upon  a  model  which  we  should 
pared  edition  of  a  book  of  deserved  re-  like  to  see  more  generally  adopted." 
putation  and  authority." — Lato  Journal.  — Solicitors^  Journal. 

"  The  plan  of    the  book  is  to   give  "There  is  hardly  any  branch  of  the 

pretty  frequently,  and,  as  far  as  we  can  law  of  greater  interest  and  importance, 

discover,    in    almost    every   chapter,   a  not  only  to  the  profession,  but  to  the 

'  rule '  of  general  application,  and  then  public  at  large,  than  the  law  of  evidence, 

to  group  the  cases  round  it.    These  rules  We  are,  therefore,  all  the  more  inclined 

or  axioms  are  printed  in  a  distinctive  to  welcome  the  appearance  of  the  Fourth 

tjrpe.     The  work  has  been  pruned  and  Edition  of  this  valuable  work." — Law 

remodelled  by  the  light  of  the  Judicature  Examination  Journal. 


MESSES.  BUTTEEWOETH,  7,  PLEET  STEEET,  E.G.  13 

Bower's  Directors  Liability  Act,  1890,  &c. 

Just  published,  in  1  vol.,  post  8vo.,  9s.  cloth. 

THE  DIEECTOES  LIABILITY  ACT,  1890,  and  other  Statu- 
tory Provisions  relating-  to  Prospectuses  of  Public  Companies,  including  the 
Common  Law :  with  Notes  and  Copious  Index.  By  George  Spencee  Bower, 
B.A.,  of  the  Inner  Temple,  Barrister-at-Law.  1890 

Scriven  on  Copyholds.— 6t]i  Edition,  by  Brown. 

In  1  vol.  roy.  Svo.  30s.  cloth. 

A  TEEATISE  on  the  LAW  of  COPYHOLDS  and  of  the  OTHEE 

TENURES  (Customary  and  Freehold)  of  LANDS  within  MANGES,  with  the 
LAW  of  MANORS  and  MANORIAL  CUSTOMS  generally,  and  the  RULES 
of  EVIDENCE  appUcable  thereto,  including  the  LAW  of  COMMONS  or 
WASTE  LANDS,  and  also  the  JURISDICTION  of  the  various  MANORIAL 
COURTS.  By  John  Scriven.  The  Sixth  Edition,  thoroughly  revised,  re- 
arranged and  brought  down  to  the  present  time,  by  Archibald  Brown,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law,  B.C.L.,  &c.,  Editor  of  "  Bainbridge 
on  the  Law  of  Mines."  1882 

Bainbridge's  Law  of  Mines  and  Minerals.— 4tli  Edit. 

1  vol.  roy.  Svo.  45s.  cloth. 

A  TEEATISE  on  the  LAW  OF  MINES  AND  MINEEALS. 

By  William  Bainbridge,  Esq.,  E.G-.S.,  of  the  Inner  Temple,  Barrister-at-Law. 
Fourth  Edition.  By  Archibald  Brown,  M.A.,  Edin.  and  Oxon,  of  the  Middle 
Temple,  Barrister-at-Law.     This  work  has  been  wholly  re-cast,   and  in  the 

greater  part  re-written.  It  contains,  also,  several  chapters  of  entirely  new 
matter,  which  have  obtained  at  the  present  day  great  mining  importance.     1878 

"Much  of  the  old  work  has  been  re-  Index  facilitates  the  reference  to  the  con - 

written,  and  there  is  much  in  this  edition  tents  of  the  volume, 

that  is  entirely  new.     The  whole  of  the  "The  cases  cited  are  brought  down  to  a 

law  relating  to  mines  and  minerals  is  very  recent  date.   The  work  undertaken 

treated  in  an  exhaustive  manner.     As  by  Mr.  Brown  was  an  arduous  one,  and 

coming   more    particularly  within   our  he  has  satisfactorily  performed  it." — 

own  peculiar  province,  we  may  notice  Justice  of  Peace  on  ith  edit. 

Chapter  XII.,  which  deals  with  criminal  "This  work  must  be  already  familiar  to 

offences  relatingto  mines;  Chapter XIII.,  all  readers  whose  practice  brings  them  in 

as  to  the  statutory  regulation  and  inspec-  any  manner  in  connection  with  mines  or 

tion  of  mines ;  and  Chapter  XV. ,  which  mining,  and  they  well  know  its  value, 

contains  the  law  relating  to  the  rating  We  can  only  say  of  this  new  edition  that 

of  mines  and  quarries,  comprising  the  it  is  in  all  respects  worthy  of  its  pre- 

liability  of  coal  and  other  mines  and  decessors." — Law  Times  on  drd  edit. 

quarries  to  the  poor  and  other  rates —  "It  would  be  entirely  superfluous  to 

The  tenancy — Improvements  to  be  in-  attempt  a  general  review  of  a  work  which 

eluded — Allowances  and  deductions  to  has  for  so  long  a  period  occupied  the 

be  made — Rateable  value,  and  all  other  position  of  the  standard  work  on  this 

matters  necessary  to  make  this  portion  important  subject.     Those  only  who,  by 

of  the  work  most  valuable  to  those  con-  the  nature  of  their  practice,  have  learned 

cerned  in  the  rating  of  such  property.  to  lean  upon  Mr.  Bainbridge  as  on  a 

"  The  appendix  contains  a  valuable  solid  staff,  can  appreciate  the  deep  re- 
collection of  conveyancing  forms — Local  search,  the  admirable  method,  and  the 
Customs — ^A  Glossary  of  English  Mining  graceful  style  of  this  model  treatise." — 
Terms,  and  a  full  and  well  arranged  law  Journal  on  3rd  edit. 

Davis  on  Registration.— 2nd  Ed.,  with  Supplement. 

1  vol.  post  8vo.  15s.  cloth. 

THE  LAW  OF  EEGISTEATION,  PAELIAMENTAEY  AND 

MUNICIPAL,  with  all  the  Statutes  and  Cases.     With  a  Supplement  including 

the  Cases  decided  on  Appeal  on  the  Parliamentary  and  Municipal  Registration 

Act,  1878.     By  James  Edward  Davis,  Esq.,  Barrister-at-Law.  1880 

\*  The  Supplement  may  be  had  separately,  price  2s.  M.  sewed. 
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Oke's  Magisterial  Synopsis.— 13th  Edition. 

In  2  thick  vols.  8vo.  63s.  cloth,  71s.  half  caK,  73s.  calf. 

A  PEACTICAL  GUIDE  for  MAGISTEATES,  their  CLEEKS, 
SOLICITORS  and  CONSTABLES  ;  comprising  Summary  Convictions  and 
Indictable  Offences,  with  their  Penalties,  Punishments,  Procedure,  &c.,  alpha- 
betically and  tahularly  arranged.  13th  Edit.  By  Thomas  W.  Saunders,  Esq.,  late 
Recorder  of  Bath,  and  now  one  of  the  Metropolitan  Police  Magistrates.        1881 

"The  hest  criticism  of  a  law  hook  is  The  work  is  then  for  the  most  part 
that  it  is  useful,  and  that  the  profession  arranged  alphabetically  and  tabularly. 
has  made  use  of  twelve  editions  of  a  Merely  as  a  means  of  finding  the  nature 
work  and  requires  a  thirteenth  is  very  of  offences  and  of  discovering  under  what 
high  commendation  of  a  venture  in  legal  statute  they  are  punishable,  the  work  is 
literature.  Mr.  Oke's  work  is  too  well  an  invaluable  one.  But  the  Synopsis 
known  to  require  description ;  too  much  contains  a  good  deal  more  information, 
valued  to  require  criticism.  Indeed,  a  In  the  same  table  the  reader  can  at  once 
Synopsis  like  this  cannot  properly  be  re-  see  within  what  time  the  information 
viewed.  Its  value  can  be  ascertained  by  must  be  laid,  the  number  of  justices  to 
those  who  have  had  frequent  recourse  to  convict,  the  penalty,  &c.,  and  modes  of 
it  in  the  course  of  practice.  The  plan  of  enforcing  obedience.  The  amount  of 
the  book  is  familiar  to  most  readers.  It  independent  research  which  is  thus  saved 
is,  like  the  subject-matter  of  the  juris-  to  practitioners  find  justices  is  immense, 
diction  of  magistrates,  divided  into  two  and  the  value  of  the  work  is  in  the  direct 
parts — one  dealing  with  summary  con  vie-  ratio  to  the  amount  of  labour  thus  ren- 
tions,  the  other  with  indictable  offences.       dered  unnecessary." — Times. 

Oke's  Magisterial  Formulist.— 6th  Edition. 

8vo.  38s.  cloth ;  42s.  half  calf ;  43s.  caK. 

BEING  a  complete   COLLECTION   of  EOEMS  AND   PEE- 

CEDENTS  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and  in 
Parochial  matters,  by  Magistrates,  their  Clerks,  Solicitors  and  Constables. 
Sixth  Edition.  By  Thomas  W.  Saundees,  Esq.,  late  Recorder  of  Bath,  and  now 
one  of  the  Metropolitan  Police  Magistrates.  1881 

Oke's  Fishery  Laws.— 2n(i  Edit,,  with  Supplement 
to  1884,  by  Bund. 

Post  8vo.  6s.  cloth. 
A  HANDY  BOOK  of  the  EISHEEY  LAWS :  containing  the  Law 
as  to  Fisheries,  Private  and  Public,  in  the  Inland  Waters  of  England  and  Wales, 
and  the  Freshwater  Fisheries  Preservation  Act,  1878,  with  the  Acts,  Decisions, 
Notes,  and  Forms.  2nd  Edit.  With  Supplement  containing  the  Act  of  1884.  By 
J.  W.  Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister- at-Law.  1884 

Oke's  Game  Laws.— 3rd  Edition,  by  Bund. 

Post  8vo.  16s.  cloth. 
A  HANDY  BOOK  of  the  GAME  LAWS:  containing  the 
whole  Law  as  to  Game  Licences  and  Certificates,  Grun  Licences,  Poaching 
Prevention,  Trespass,  Rabbits,  Deer,  Dogs,  Birds  and  Poisoned  Grain,  Sea 
Birds,  Wild  Birds  and  Wild  Fowl,  and  the  Rating  of  Game  throughout  the 
United  Kingdom,  with  the  Acts,  Decisions,  Notes  and  Forms.  3rd  Edit.,  with 
Supplement  containing  the  Wild  Birds  Protection  Act,  1880,  and  the  Ground  Game 
Act,  1880.  By  J.  W.  Willis  Bund,  M.A.,  LL.B.,  Barrister-at-Law.  1881 
%*  The  Supplement  may  be  had  separately,  2s.  ^d.  sewed. 

Oke's  Licensing  Laws.— 2nd  Edition. 

Post  8vo.  10s.  cloth. 
THE  LAWS  as  to  LICENSING-  INNS,  &c. :  containing  the 
Licensing  Acts,  1872  and  1874,  and  the  other  Acts  in  force  as  to  Alehouses, 
Beer-houses,  Wine  and  Refreshment-houses,  Shops,  &c.,  where  Intoxicating 
Liquors  are  sold,  and  Billiard  and  Occasional  Licences,  with  Explanatory  Notes, 
the  authorized  JForms  of  Licences,  Tables  of  Offences,  &c.  Second  Edition. 
By  W.  C.  Glen,  Esq.,  Barrister-at-Law.  1874 
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Flood  on  Making  Wills. 

In  1  vol.  post  8vo.  5s.  cloth. 

THE  PITFALLS  OF  TESTATOES.  A  few  Hints  about  the 
Making  of  Wills.  By  John  C.  H.  Flood,  of  the  Middle  Temple,  Esq.,  Barrister- 
at-Law.  ^  1884 

Bund's  Law  of  Salmon  Fisheries,  corrected  to  1876. 

Post  8vo.  16s.  cloth. 

THE   LAW  EELATING   TO   THE   SALMON   FISHEEIES 

OF  ENGLAND  AND  WALES,  as  amended  by  the  Salmon  Fishery  Act,  1873, 
incorporating  the  Bye-laws,  Statutes  and  Cases  to  November,  1876.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Vice- 
Chairman  Severn  Fishery  Board. 

The  Supplement,  embodying  the  Legislation,  Bye-laws  and  Cases  to  November, 
1876,  may  be  had  separately.     Price  Is.  sewed. 


Gurney's  Shorthand.— 18tli  Edition. 

In  1  vol.  post  8vo.  3s.  cloth. 

A  TEXT  BOOK  of  the  GUENEY  SYSTEM  of  SHOETHAND. 

Eighteenth  Edition.     Edited  by  W.  B.  Gueney  &  Sons,  Shorthand  Writers  to 
the  Houses  of  Parliament.  1884 

Davis's  Practice  of  the  County  Courts.— 6th  Edit. 

In  1  thick  vol.,  demy  8vo.,  price  45s. 

THE  PEACTICE  OF  THE  COUNTY  OOUETS.— By  James 
Edward  Davis,  of  the  Middle  Temple,  Barrister-at-Law.  The  Sixth  Edition 
(including  the  New  County  Court  Eules,  and  the  New  Consolidated  Bank- 
ruptcy Eules)  edited  by  S.  M.  Ehodes,  of  the  Inner  Temple,  Barrister-at-Law. 

Davis's  Labour  Laws  of  1875. 

8vo.  12s.  cloth. 

THE  LABOHE  LAWS  OF  1875,  with  Introduction  and  Notes. 
By  J.  E.  Davis,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  late  Police 
Magistrate  for  Sheffield.  1875 

Saunders'  Law  of  Negligence. 

One  vol.  post  8vo.  9s.  cloth. 
A  TEEATISE  on  the  LAW  APFLICABLE  to  NEOLIOENCE. 
By  Thomas  W.  Saunders,  Esq.,  Barrister-at-Law,  Recorder  of  Bath.  1871 


Ingram's  Law  of  Compensation— 2nd  Edit,  by  Elmes. 

Post  8vo.  12s.  cloth. 

COMPENSATION    TO    LAND    AND    HOUSE    OWNEES : 

being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &c. 
payable  by  Railway  and  other  Public  Companies ;  with  an  Appendix  of  Forms  and 
Statutes.  By  Thomas  Dunbar  Ingram,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
Second  Edition.  By  J.  J.  Elmes,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 
^  ^    '       ^  1869 
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Brett's  Bankruptcy  Act,  1883. 

In  1  vol.  post  8vo.  14s.  cloth. 

THE  BANKEUPTCY  ACT,  1883;  with  an  Introductory 
Chapter,  Notes,  Index,  &c.  And  SUPPLEMENT  containing  a  Table  showing 
the  parts  of  the  Act  and  Pules  which  are  to  be  read  together  ;  a  Summary  of  the 
points  of  importance  contained  in  the  Rules,  and  the  Table  of  Fees  of  the  28th 
December,  1883.  By  Thomas  Beett,  LL.B.,  Lond.  Univ.,  B.A.,  Exhibitioner 
in  Real  Property  and  Equity,  and  Holder  of  the  First  Certificate  of  Honour, 
Michaelmas,  1869,  and  Joint  Editor  of  *'  Clerke  and  Brett's  Conveyancing  Acts." 
***  Supplement  only,  Is.  %d. 

Shelf ord's  Companies— 2nd  Edit.  By  Pitcairn  &  Latham. 

8vo.  21s.  cloth. 

SHELEOED'S    law    of    joint    stock    COMPANIES; 

containing  a  Digest  of  the  Case  Law  on  that  Subject;  the  Companies  Acts,  1862, 
1867,  and  other  Acts  relating  to  Joint  Stock  Companies;  the  Orders  made  under 
those  Acts  to  regulate  Proceedings  in  the  Court  of  Chancery  and  Coimty  Courts, 
and  Notes  of  all  Cases  interpreting  the  above  Acts  and  Orders.  Second  Edition, 
much  enlarged,  and  bringing  the  Statutes  and  Cases  down  to  the  date  of  publi- 
cation. By  David  Pitcaien,  M.A.,  Fellow  of  Magdalen  College,  Oxford,  and 
of  Lincoln's  Inn,  Barrister-at-Law ;  and  Francis  Law  Latham,  B.A.,  Oxon, 
of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on  the  Law  of 
Window  Lights."  1870 

Shelford's  Law  of  Railways.— 4th  Edition  by  Glen. 

In  2  thick  vols,  royal  8vo.  63*.  cloth  ;  75s,  caK. 

SHELEOED'S  LAW  OE  EAILWAYS ;  containing  tlie  whole  of 
the  Statute  Law  for  the  Pegulation  of  Railways  in  England,  Scotland  and 
Ireland :  with  copious  Notes  of  Decided  Cases  upon  the  Statutes,  Introduction 
to  the  Law  of  Railways,  and  Appendix  of  Official  Documents.  Fourth  Edition. 
By  William  Cunningham  G-len,  Barrister-at-Law,  Author  of  the  "Law  of 
Highways,"  "Law  of  Public  Health  and  Local  Government,"  &c.  1869 

Grant's  Bankers  and  Banking  Companies.— 4tli  Ed. 

In  1  vol.  8vo.  29s.  cloth. 

OEANT'S  TEEATISE  ON  THE  LAW  EELATINO  TO 
BANKERS  AND  BANKING  COMPANIES.  With  an  Appendix  containing 
the  most  important  Statutes  in  force  relating  thereto.  Fourth  Edition.  With 
Supplement  containing  the  Bills  of  Exchange  and  Bills  of  Sales  Acts,  1882. 
By  C.  C.  M.  Plumpteb,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

%*  The  Supplement  may  be  had  separately,  price  3s.  sewed. 


Redman's  Law  of  Arbitrations  and  Awards. 
2nd   Edition. 

In  8vo.  18s.  cloth. 

A  CONCISE  TEEATISE  on  the  LAW  of  AEBITEATIONS 

and  AWARDS,  with  an  Appendix  of  Precedents  and  Statutes.  By  Joseph 
Hawoeth  Pedmait,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  Second 
Edition.  1884 
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Mozley's  Married  Women's  Property  Acts. 

In  demy  8vo.,  2s.  6d.  sewed. 

THE  MAEEIED  WOMEN'S  PEOPEETY  ACTS,  witli  an 
Introduction  and  Notes  on  the  Act  of  1882.  By  Heebeet  Newman  Mozley, 
M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  1883 

Crump's  Marine  Insurance  and  General  Average. 

Eoyal  8vo.  21s.  cloth,  26s.  calf. 

THE  PEINOIPLES  of  tlie  LAW  EELATINO  TO  MAEINE 
INSUEANCE  and  GENEEAL  AVEEAG-E  in  England  and  America,  with 
occasional  references  to  French  and  German  Law.  By  Feedeeic  Octavius  Ceump, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1875 


Powell's  Law  of  Inland  Carriers.— 2nd  Edition. 

8vo.  14s.  cloth. 

THE  LAW  OF  INLAND  OAEEIEES,  especiaUy  as  regulated 
by  the  Railway  and  Canal  Traffic  Act,  1854.  By  Edmund  Powell,  Esq.,  of 
Lincoln  College,  Oxon,  M.A.,  and  of  the  Western  Cii'cuit,  Barrister-at-Law, 
Author  of  "Principles  and  Practice  of  the  Law  of  Evidence."  Second  Edition, 
almost  re -written.  1861 

Higgins's  Digest  of  Patent  Cases. 

8vo.  10s.  cloth,  net. 

A  DIGEST  OF  THE  EEPOETED  OASES  relating  to  the  Law 
and  Practice  of  LETTEES  PATENT  FOE  INVENTIONS,  decided  from  the 
passing  of  the  Statute  of  Monopolies  to  the  present  time.  By  Clement  Higgins, 
M.A.,  F.C.S.,  of  the  Inner  Temple,  Barrister-at-Law.  1875 


Michael  and  Will's  Gas  and  Water.— 3rd  Edition. 

Demy  8vo.  price  30s. 
THE  LAW  EELATINO  TO  GAS  AND  WATEE :   comprising 

the  Eights  and  Duties  as  well  of  Local  Authorities  as  of  Private  Companies 
in  regard  thereto,  and  including  all  Legislation  to  the  close  of  the  last  Session 
of  Parliament.  By  W.  H.  Michael,  Q.C,  and  J.  Shieess  Will,  Q.C.  Third 
Edition.     By  M.  J.  Michael,  of  the  Middle  Temple,  Barrister-at-Law.        1884 


Fawcett's  Law  of  Landlord  and  Tenant. 

Svo.  14s.  cloth. 

A  COMPENDIUM  of  tlie  LAW  of  LANDLOED  and  TENANT. 

By  William  Mitchell  Fawcett,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

1871 

Dixon's  Law  of  Partnership. 

One  vol.  8vo.  22s.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  PAETNEESHIP. 

By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Editor  of  "Lush's 
Common  Law  Practice. "  1866 
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Hunt  on  Frauds  and  Bills  of  Sale. 

Post  8vo.  9*.  clotli. 
THE    LAW   relating   to   EEAUDULENT    CONVEYANCES, 

under  the  Statutes  of  Elizabeth  and  the  Bankrupt  Acts :  with  Remarks  on  the 
Law  relating  to  Bills  of  Sale.  By  Aethue  Joseph  Hunt,  of  the  Inner  Temple, 
Esq.,  Barrister- at-Law,  Author  of  "The  Law  relating  to  Boundaries,  Fences  and 
Foreshores."  1872 


Hunt's  Boundaries  and  Fences.— 3rd  Edition. 

In  1  vol.,  post  Svo.,  145.  cloth. 

THE  LAW  of  BOUNDAEIES  and  FENCES  in  relation  to  tlie 
Sea-shore  and  Sea-bed ;  Public  and  Private  Pivers  and  Lakes ;  Mines  and 
Private  Properties  generally  ;  Railways,  Highways  and  other  Ways  and  Roads, 
Canals  and  Waterworks  ;  Parishes  and  Counties  ;  Inclosures,  &c.,  together  with 
the  Rules  of  Evidence  and  the  Remedies  appHcable  thereto,  and  including  the 
Law  of  Party- Walls  and  Party- Structures,  both  generally  and  within  the  Metro- 
polis. By  Aethue  Joseph  Hunt,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 
3rd  Edit.   By  Aechibald  Beown,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


Chute's  Equity  in  Relation  to  Common  Law. 

Post  Svo.  9s.  cloth. 

EaiJITY  UNDEE  THE  JIJDICATUEE  ACT,  oe  THE 
RELATION  OF  EQUITY  TO  COMMON  LAW:  with  an  Appendix  con- 
taining the  High  Court  of  Judicature  Act,  1873,  and  the  Schedule  of  Rules. 
By  Chaxonee  William  Chute,  Barrister-at-Law ;  Fellow  of  Magdalen  College, 
Oxford.  1874 


Roberts's  Principles  of  Equity —3rd  Edition. 

8vo.  185.  cloth. 

THE  PEINCIPLES  OF  EQUITY  as  administered  in  the 
Supreme  Court  of  Judicature  and  other  Courts  of  Equitable  Jurisdiction.  By 
Thomas  Aechibald  Robeets,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Third  Edition.  1877 

Wigram  on  Extrinsic  Evidence  as  to  Wills.— 4tli  Ed. 

8vo.  lis.  cloth. 

AN  EXAMINATION  OF  THE  EULES  OF  LAW  respecting 
the  Admission  of  EXTRINSIC  EVIDENCE  in  Aid  of  the  INTERPRETATION 
OF  WILLS.  By  the  Right  Hon.  Sir  James  Wigeam,  Knt.  The  Fourth 
Edition,  prepared  for  the  press  with  the  sanction  of  the  learned  Author,  by 
Knox  Wigeam,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1858 


Waggett  on  Patents. 

In  1  vol.,  8vo.,  7*.  cloth 

THE  LAW  AND  PEACTICE  EELATING  TO  THE  PEO- 
LONGATION  OF  THE  TERM  OF  LETTERS  PATENT  FOR  INVEN- 
TIONS, with  full  Table  of  Cases  and  Synopsis  of  Colonial  and  Foreign  Laws, 
&c.     Bv  J.  F.  Waggeit,  M.A,,  Oxon.,  of  Lincoln's  Inn,  Barrister-at-Law. 

^  1887 
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Rouse's  Conveyancer— 3rd  Edit,  with  Supplement. 

Two  vols.  8vo.,  30^.  cloth,  38s.  calf. 

THE    PEACTICAL    CONVEYANCER,    giving,    in    a    mode 

combiniag  facility  of  reference  with  general  utility,  upwards  of  Four  Hundred 
Precedents  of  Conveyances,  Mortgages  and  Leases,  Settlements,  and  Miscel- 
laneous Forms,  with  (not  in  previous  editions)  the  Law  and  numerous  Outline 
Forms  and  Clauses  of  "Wills  and  Abstracts  of  Statutes  affecting  Eeal  Property, 
Conveyancing  Memoranda,  &c.  By  Eolla  Eousb,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  "The  Practical  Man,"  &c.  Third  Edition,  greatly 
enlarged.  With  a  Supplement,  giving  Abstracts  of  the  Statutory  Provisions 
affecting  the  Practice  in  Conveyancing  ;  and  the  requisite  Alterations  in  Forms, 
with  some  New  Forms  ;  and  including  a  full  Abstract  in  numbered  Clauses  of 
the  Stamp  Act,  1870.  1871 

The  Supplement  separately,  price  Is.  %d. 


Lewis's  Introduction  to  Conveyancing. 

8vo.  18s.  cloth. 

PEINCIPLES  OF  CONVEYANCING  explained  and  iUustrated 
by  Concise  Precedents  ;  with  an  Appendix  on  the  effect  of  the  Transfer  of  Land 
Act  in  modifying  and  shortening  Conveyances.  By  Hubert  Lewis,  B.A.,  late 
Scholar  of  Emmanuel  College,  Cambridge,  of  the  Middle  Temple,  Barrister-at- 
Law.  1863 

Barry's  Practice  of  Conveyancing. 

8vo.  18s.  cloth. 

A  TEEATISE  ON  THE  PEACTICE  OF  CONVEYANCING. 

By  W.  Whittakee  Barry,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Holder 
of  the  Studentship  of  the  Inns  of  Court,  and  Author  of  "A  Treatise  on  the 
Statutory  Jurisdiction  of  the  Court  of  Chancery."  1865 


Kelly's  Conveyancing  Draftsman.— 2nd  Edition. 

Post  8vo.,  12s.  %d.  cloth. 

THE  DEAFTSMAN :  containing  a  CoUection  of  Concise  Prece- 
dents and  Forms  in  Conveyancing ;  with  Introductory  Observations  and 
Practical  Notes.     2nd  Edition.     By  James  Henry  Kelly.  1881 

"A  collection  of  concise  forms  and       readmg." — Justice  of  the  Peace. 
precedents  in  conveyancing  which  has  "This  edition  is  a  considerable  enlarge - 

the  advantage  of  being  in  a  portable  ment  of,  and,  we  may  add,  a  substantial 
form  and  yet  containing  most  of  the  improvement  on  the  first  edition.  The 
forms  which  are  likely  to  be  required  in  forms  of  '  notices'  are  well  drawn,  and 
ordinary  practice.  Prefixed  to  the  forms  there  are  several  of  the  'miscellaneous' 
are  short  introductory  practical  observa-  forms  which  are  aptly  selected." — Law 
tions,  which  are  sure  to  repay  a  careful      Journal. 


Coombs'  Manual  of  Solicitors'  Bookkeeping. 

8vo.  10*  Qd.  cloth. 

A  MANUAL  of  SOLICITOES'  BOOKKEEPING:   comprising 

Practical  Exemplifications  of  a  Concise  and  Simple  Plan  of  Double  Entry,  with 
Forms  of  Account  and  other  Books  relating  to  Bills,  Cash,  &c.,  showing  their 
Operation,  giving  Instructions  for  Keeping,  Posting  and  Balancing  them,  and 
Directions  for  Drawing  Costs,  adapted  to  a  large  or  small,  sole  or  partnership 
business.     By  W.  B.  Coombs,  Law  Accountant  and  Costs  Draftsman.  1868 

*^*  The  various  Account  Books  described  in  the  above  System,  the  forms  of  which 

are  copyright,  may  be  had  from  the  Publishers  at  the  prices  stated  in  the  work, 

page  274. 
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Probyn's  Statutory  Form  of  a  Bill  of  Sale. 

Post  8vo.,  3s.  cloth. 

STATUTOEY  EOEM  OF  A  BILL  OF  SALE,   witli  FOEMS 

OF,  AND  RULES  FOR,  DRAWING  SAME,  also  a  Digest  of  all  the  Reported 
Cases.     By  L.  Peobyn,  Esq.,  of  the  Middle  Temple,  Barrister- at-Law.         1888 

Glyn,  Jackson  and  Probyn's  Mayor's  Court  Practice. 

In  1  vol.,  8vo.,  15s.  cloth. 

THE  JUEISDICTION  AND  PEACTICE  OF  THE  MAYOE'S 

COURT,  together  with  Appendices  of  Forms,  and  of  the  Statutes  specially  re- 
lating to  the  Court.  By  L.  E.  Glyn  and  L.  Peobyn,  of  the  Middle  Temple, 
Esquires,  Barristers- at -Law,  and  Frank  S.  Jaceson,  Esq.,  Barrister-at-Law 
(Deputy  Registrar  of  the  Court).  1888 

Edwards  and  Hamilton's  Law  of  Husband  and  Wife. 

In  1  vol.,  post  8vo.,  16s.  cloth. 

THE    LAW    OF    HUSBAND    AND    WIFE:    with  separate 

Chapters  upon  Marriage  Settlements,  and  the  Married  Women's  Property  Act, 
1882.  By  John  William  Edwards  and  William  Feedeeick  Hamilton,  LL.D., 
Esquires,  of  the  Middle  Temple,  Barristers -at-Law.  1883 

Phillimore's  Commentaries  on  International  Law. 

Thied  Edition,  Vol.  I.,  8vo.  24s.  cloth;  Vol.  IL,  26s.  cloth ; 
Vol.  III.,  36s.  cloth ;  Vol.  IV.,  36s.  cloth. 

COMMENTAEIES      ON      INTEENATIONAL     LAW. 

By  the  Bight  Hon.  Sir  Kobeet  Phillimoeb,  Knt.,  Member  of  H.M.'s  Most  Hon. 
Privy  Council,  and  Judge  of  the  High  Court  of  Admiralty  of  England.  Com- 
plete in  4  Vols.  8vo.  1879—1889 

Hertslet's  Commercial  Treaties. 

17  vols.  8vo.  24^.  8s.  boards. 

HEETSLET'S    TEEATIES   of    Commerce,    Navigation,    Slave 

Trade,    Post   Office   Communications,    Copyright,    &c.,    at  present   subsisting 
between  Great  Britain  and  Foreign  Powers.     Compiled  from  Authentic  Docu- 
ments by  Sir  Edwaed  Heetslet,    C.B.,  Librarian  and  Keeper  of  the  Papers 
of  the  Foreign  Office. 
*^*   Vol.  1,  price  12s.;    Vol.  2,  price  12s.;   Vol.  3,  price  18s.;   Vol.  4,  price  18s.; 

Vol.  5,  price  20s. ;   Vol.  6,  price  25s. ;   Vol.  7,  price  30s. ;   Vol.  8,  price  30s. ; 

Vol.  9,  price  30s.;   Vol.  10,  price  30s.;    Vol.  11,  price  30s.;   Vol.12,  price  40s.; 

Vol.  13,  price  42s. ;   Vol.  14,  price  42s. ;   Vol.  15,  price  4:2s. ;   Vol.  16,  price  25s. ; 

Vol.   17,  price  42s.   cloth,  may  he  had  separately  to  complete  sets.      Vol.   16 

contains  an  Index  of  Subjects  to  the  first  Fifteen  Volumes. 

Hertslet's  Treaties  on  Trade  and  Tariffs. 

In  royal  8vo. 
TEEATIES  and  TAEIEES  regulating  the  Trade  between  Great 

Britain  and  Foreign  Nations,  and  Extracts  of  the  Treaties  between  Foreign 
Powers,  containing  "Most  Favoured  Nation"  Clauses  applicable  to  Great 
Britain  in  force  on  the  1st  January,  1875.  By  Sir  Edwaed  Heetslet,  C.B., 
Librarian  and  Keeper  of  the  Papers  of  the  Foreign  Office.  Part  I. — Austria, 
7s.  M.  cloth.  Part  W.—Turl^ey,  15s.  cloth.  Part  \\\.— Italy,  15s.  cloth. 
Part  W .—China,  10s.  cloth.  Part  V. — Spain,  11.  Is.  cloth.  Part  VI. — Japan, 
lbs.  cloth. 
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Lawson  on  Patents,  &c.— Snd  Edition. 

In  one  vol.  demy  8vo.,  26s,  cloth. 

THE   LAW    AND    PEACTIOE   UNDER    THE    PATENTS 

DESIGNS  AND  TRADE  MARKS  ACTS,  1883  to  1888,  with  the  Practice  in 
Actions  for  Infringement  of  Patent,  and  an  Appendix  of  Orders  and  Forms. 
By  William  Norton  Lawson,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law* 
Recorder  of  Richmond.  1889 


UnderhiU's  ^'Freedom  of  Land."— 2nd  Edition. 

Demy  Svo.,  price  Is. 

'' FREEDOM   OF   LAND,"   and  WHAT   IT   IMPLIES.     By 

Arthur  TJnderhill,  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law,  Author  of 
"A  Treatise  on  the  Law  of  Private  Trusts,"  "A  Manual  of  Chancery 
Procedure,"  &c.  &c.     Second  edition.  1882 


Baylis's  Law  of  Domestic  Servants.— By  Monckton. 

Fourth  Edition.    Foolscap  8vo.  2s.  cloth. 

THE  EIGHTS,  DUTIES  and  EELATIONS  OF  DOMESTIC 
SERVANTS  and  their  MASTERS  and  MISTRESSES.  With  a  Short  Account 
of  the  Servants'  Institutions,  &c.  and  their  Advantag-es.  By  T.  Henry  Baylis, 
M.A.,  of  Brasenose  College,  Oxford,  Barrister-at-Law  of  the  Inner  Temple. 
Fourth  Edition,  with  considerable  Additions,  by  Edward  P.  Monckton,  Esq. , 
B.A.,  of  Trinity  College,  Cambridge,  Barrister-at-Law  of  the  Inner  Temple.    1873 


Clifford  &  Stepliens's  Practice  of  Keferees  Conrt,  1873. 

Two  vols,  royal  8vo.  31.  10s.  cloth. 

THE  PEACTIOE  of  tlie  COUET  of  EEFEEEES  on  PEIVATE 
BILLS  in  PARLIAMENT,  with  Reports  of  Cases  as  to  the  locus  standi  of 
Petitioners  dui'ing  the  Sessions  1867-68-69-70-71  and  72.  By  Feedeeick 
Cliffoed  and  Pembeoke  S.  Stephens,  Barristers-at-Law. 


In  continuation  of  the  above. 
Royal  8vo.  Vol.   I.  Part  I.  price   Sis.   M.  ;    Part  II.  155.  sewed:    Vol.  II. 
Part  I.   12s.  6<f.  ;    Part  II.   12s.  Q>d.  ;    Part   III.    12s.    M.  ;    Part   IV.    15s.: 
Vol.  III.  Part  I.  15s. ;  Part  II.  15s.  ;  Part  III.  15s.  ;  Part  IV.  15s. 

OASES  DEOIDED  DUEINOTHE  SESSIONS  1873,  1874,  1875, 
1876,  1877,  1878,  1879,  1880,  1881,  1882,  1883  and  1884  by  the  COURT  of 
REFEREES  on  PRIVATE  BILLS  in  PARLIAMENT.  By  Feedeeick 
Cliffoed  and  A.  Gr.  Riceaeds,  Esquires,  Barristers-at-Law. 


In  continuation  of  above. 
Vol.  I.  Part  I.  price  12s.  Q>d.  sewed  ;  Part  II.,  9s.  ;  Part  III.,  15s. 

CASES  DECIDED  DUEINO  THE  SESSIONS  1885, 1886,  1887, 
and  1888,  by  the  COURT  of  REFEREES  on  PRIVATE  BILLS  in  PARLIA- 
MENT.   By  A.  Gr.  Riceaeds  and  M.  J.  Michael,  Esquires,  Barristers-at-Law. 
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Christie  Crabb's  Conveyancing.— 6th  Edition. 

In  the  Press,  in  two  vols,  royal  8vo. 

CEABB'S  COMPLETE  SEEIES  OF  PEECEDENTS  IN 

CONYEYANCING  and  of  COMMON  and  COMMEECIAL  FORMS  in  Alpha- 
betical Order,  adapted  to  the  Present  State  of  the  Law  and  the  Practice  of  Con- 
veyancing; with  copious  Prefaces,  Observations  and  Notes  on  the  several  Deeds, 
By  J.  T.  Cheistie,  Esq.,  Barrister-at-Law.  The  Sixth  Edition,  with  numerous 
Corrections  and  Additions,  by  William  "Woodhouse  Eishee,  Esq.,  of  Lincoln's 
Inn,  Barrister-at-Law.  [/w  the  Fress 

Mr.  Justice  Lush's  Common  Law  Practice. 
3rcl  Edition  by  Dixon. 

Two  vols.  8vo.  46s.  cloth. 

LUSH'S  PEACTIOE  OF  THE  SUPEEIOE  COUETS 

OF  COMMON  LAW  AT  WESTMINSTER,  in  Actions  and  Proceedings  over 
which  they  have  a  Common  Jurisdiction:  with  Introductory  Treatises  respecting- 
Parties  to  Actions ;  Attornies  and  Town  Agents,  their  Qualifications,  Rights, 
Duties,  Privileges  and  Disabilities ;  the  Mode  of  Suing,  whether  in  Person  or  by 
Attorney  in  Forma  Pauperis,  &c.  &c.  &c. ;  and  an  Appendix,  containing  the 
Authorized  Tables  of  Costs  and  Fees,  Forms  of  Proceedings  and  Writs  of  Execution. 
Third  Edition.  By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq. ,  Barrister-at-Law.  1865 

Coote's  Admiralty  Practice.— 2ncl  Edition. 

Svo.  16s.  cloth. 

THE  PEACTIOE  of  the  HIGH  OOUET  OF  ADMIEALTY 
OF  ENG-LAND  :  also  the  Practice  of  the  Judicial  Committee  of  Her  Majesty's 
Most  Honorable  Privy  Council  in  Admiralty  Appeals,  with  Forms  and  Bills  of 
Costs.  By  Henry  Charles  Coote,  E.S.A.,  one  of  the  Examiners  of  the  High 
Court  of  Admiralty,  Author  of  "The  Practice  of  the  Court  of  Probate,"  &c. 
Second  Edition,  almost  entirely  re-written,  with  a  Supplement  giving  the  County 
Courts  Jurisdiction  and  Practice  in  Admiralty,  the  Act  of  1868,  Rul^s,  Orders,  &c. 

1869 
*^*  This  work  contains  every  Common  Form  in  use  by  the  Fractitioner  in  Admiralty, 

as  well  as  every  description  of  Bill  of  Costs  in  that  Court,  a  feature  possessed  by 

no  other  work  on  the  Practice  in  Admiralty. 

Davis's  Criminal  Law  Consolidation  Acts. 

12mo.  lOs.  cloth. 

THE    NEW   CEIMINAL    LAW    CONSOLIDATION    ACTS, 

1861 ;  with  an  Introduction  and  practical  Notes,  illustrated  by  a  copious 
reference  to  Cases  decided  by  the  Court  of  Criminal  Appeal.  Together  with 
alphabetical  Tables  of  Offences,  as  well  those  punishable  upon  Summary 
Conviction  as  upon  Indictment,  and  including  the  Offences  under  the  New 
Bankruptcy  Act,  so  arranged  as  to  present  at  one  view  the  particular  Offence, 
the  Old  or  New  Statute  upon  which  it  is  founded,  and  the  Limits  of  Punishment ; 
and  a  full  Index.     By  James  Edward  Davis,  Esq.,  Barrister-at-Law.  1861 

De  Colyar's  Law  of  Guarantees.— 2nd  Edition. 

In  1  vol.  8vo.  16s.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  GUAEANTEES  AND 
OF  PRINCIPAL  AND  SURETY.  By  Heney  A.  de  Colyar,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.     2nd  Edition.  1885 
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Bedford's  Final  Gruide  to  Probate  and  Divorce. 
2nd  Edition. 

One  vol.  post  8vo.  6s.  cloth, 

THE    FINAL    EXAMINATION    GUIDE    TO    THE    LAW 

OF  PEOBATE  AND  DIVOECE  :  containing  a  Digest  of  Final  Examination 
Questions,  with  the  Answers.  Second  Edition.  By  E.  H.  Bedford,  Solicitor, 
Temple,  Author  of  the  "Final  Examination  Gi-uide  to  the  Practice  of  the  Supreme 
Court  of  Judicature,"  &c.  &c.  1882 

Bedford's  Final  Guide  to  Judicature  Acts,  1873-5. 

One  vol.  8vo.  7s.  6^.  cloth. 

THE  FINAL  EXAMINATION  GUIDE  TO  THE  PEACTICE 

OF  THE  SUPEEME  COUET  OF  JUDICATUEE :  containing  a  Digest  of 
the  Final  Examination  Questions,  with  many  new  ones,  with  Answers  under  the 
Supreme  Court  of  Judicature  Acts.  By  Edward  Henslowe  Bedford,  Solicitor, 
Editor  of  the  "Preliminary,"  "Intermediate,"  and  "Final,"  &c.  &c.  1875 


By  the  same  Author,  on  a  Sheet,  Is. 
A  TABLE  OF  THE  LEADING  STATUTES  for  the  INTER- 
MEDIATE and  FINAL  EXAMINATIONS  in  Law,  Equity  and  Conveyancing. 


Collier's  Law  of  Contributories. 

Post  Svo.  9s.  cloth. 

A  TREATISE   ON   THE  LAW  OF  CONTRIBUTORIES  in 

the  "Winding-up  of  Joint  Stock  Companies.  By  Egbeet  Colliee,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.  1875 

Pye  on  Claims  to  Debtors'  Estates. 

Post  Svo.  3s.  6d.  cloth. 

NOTES  ON  THE  CONFLICTING  CLAIMS  TO  THE  PRO- 
PEETY  OF  A  DEBTOE.  By  Heney  John  Pye,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.  1880 

Nasmith's  Institutes  of  English  Law. 

4  vols,  post  Svo.  30s.  cloth. 
THE  INSTITUTES  OF  ENGLISH  LAW.— Part  1,  English 

Public  Law.  Part  2,  English  Private  Law  (in  2  vols.).  Part  3,  Evidence  and 
the  Measure  of  Damages.  By  David  Nasmith,  LL.B.,  of  the  Middle  Temple, 
Barrister -a't- Law,  Author  of  the  Chronometrical  Chart  of  the  History  of 
England,  &c.  1873—1879 

*^*  The  above  may  he  had  separately  to  complete  sets  at  the  following  prices  : — 
Fart  1,  105.  cloth.     Fart  2,  20a\  cloth.     Fart  3,  10s.  cloth. 


Cutler  and  Griflan's  Indian  Criminal  Law. 

8vo.  65.  cloth. 

AN  ANALYSIS  of  the  INDIAN  PENAL   CODE  (including 

the  Indian  Penal  Code  Amendment  Act,  1870),  with  Notes.  By  John  Cutler, 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Edmund  Eullek  Geiffin,  B.A., 
of  Lincoln's  Inn,  Barrister-at-Law.  1871 
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Anderson's  Law  of  Execution. 

This  day  is  published,  demy  8vo.  32^.  cloth. 

A  TEEATISE  on  the  LAW   OF  EXECUTION  in  the  High 

Court  and  Inferior  Courts  ;  including-  the  Powers,  Duties,  and  Liabilities  of  the 
Sheriff,  the  High  Bailiff,  the  Bishop,  and  other  Executive  Officers.  By  T.  Keee 
Andeeson,  LL.B.,  Barrister-at-Law. 


Daly's  Club  Law.— Second  Edition. 

Just  published,  foolscap  8vo.  3s.  6d.  cloth. 

CLUB    LAW    AND    THE     LAW    OF     UNEEGISTEEED 

FRIENDLY  SOCIETIES:  a  Handbook  of  the  Rights  and  LiabiHties  of 
Officers  and  Members  of  Clubs,  and  other  Unregistered  Societies,  inter  se,  and 
as  regards  Strangers  ;  Procedure  in  Actions  by  or  against ;  Gambling ;  Drinking  ; 
Leading  Cases,  &c.  By  Dominick  Daly,  of  the  Inner  Temple  and  Midland 
Circuit,  Barrister-at-Law.     Second  Edition. 


The  Law  Examination  Journal. 

Edited  by  Heebeet  Newman  Mozley,  M.A., 
Fellow  of  King's  College,  Cambridge;  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

Vol.  I.  Michaelmas,  1869,  to  Hilary,  1873.     16s.  cloth. 
II.  Easter,  1873,  to  Trinity,  1876.     16s.  cloth. 

III.  Michaelmas,  1876,  to  Michaelmas,  1880.    18s.  6d.  cloth. 

IV.  Hilary,  1881,  to  Hilary,  1885     18s.  6d.  cloth. 


Nasmith's  History  of  Roman  Law. 

Just  published,  in  1  vol.  demy  8vo.  255.  cloth. 

OUTLINE  OF  EOMAN  HISTOEY,  from  Eomulus  to  Justinian 

(including  translation  of  the  Twelve  Tables — the  Institutes  of  Gaius  and  the 
Institutes  of  Justinian),  with  special  reference  to  the  Growth,  Development, 
and  Decay  of  Roman  Jurisprudence.  With  Map  and  Chart.  By  David 
Nasmith,  Q.O.,  LL.B.  1890 

Gaius's  Roman  Law,  by  Tomkins  and  Lemon. 

Complete  in  1  vol.  Svo.  275.  cloth  extra. 

THE   COMMENTAEIES   of   GAIUS  on  the  EOMAN  LAW  : 

with  an  English  Translation  and  Annotations.  By  Feedeeick  J.  Tomkins,  Esq., 
M.A,,  D.C.L.,  and  William  Geoege  Lemon,  Esq.,  LL.B.,  Barristers-at-Law, 
of  Lincoln's  Inn.  1869 

Tomkins'  Institutes  of  Roman  Law. 

Part  I.  royal  Svo.  (to  be  completed  in  Three  Parts)  12s.  cloth. 

THE  INSTITUTES  OF  THE  EOMAN  LAW.     Paet  I.  The 

Sources  of  the  Roman  Law  and  its  external  History  to  the  decline  of  the 
Eastern  and  Western  Empires.  By  Feedeeick  J.  Tomkins,  M.A.,  D.C.L., 
Barrister-at-Law,  of  Lincoln's  Inn.  1867 
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Butterworth  on  Railway  Rates  and  Traflac— 
2nd  Edition. 

In  1  vol.,  medium  8vo.,  price  18s.  6d.  cloth. 

A  TEEATISE  ON  THE  LAW  RELATING  TO  EATES  AND 

TRAFFIC  ON  RAILWAYS  AND  CANALS,  and  the  Practice  of  the  Rail- 
way and  Canal  Commission.  By  A.  Kaye  Butterwoeth,  LL.B.,  of  the  G-reat 
Western  Railway,  Solicitor,  assisted  by  C.  E.  Ellis,  B.A.,  of  the  Inner  Temple, 
Barrister-at-Law.  1889 

Butterworth's  Railway  Commissioners'  Practice. 

Medium  8vo.,  price  5s.  limp  cloth. 

THE  PRACTICE  OF  THE  RAILWAY  AND  CANAL  COM- 
MISSION; being  the  Railway  and  Canal  Traffic  Acts,  1854—1888,  and  the 
Rules  of  Procedure,  with  Notes  and  Index,  and  a  Compendium  of  the  Practice. 
By  A.  Kjlye  Butteewoeth,  LL.B.  1889 

Dowell's  Income  Tax  Laws.— 3rd  Edition. 

8vo.  12s.  6d.  cloth. 

THE  INCOME  TAX  LAWS  at  present  in  force  in  the  United 

Kingdom,  with  Practical  Notes,  Appendices  and  a  copious  Index.     By  Stephen 

DowELL,  M.A.,  of  Lincoln's  Inn,  Assistant  Solicitor  of  Inland  Revenue.     3rd 

Edition.  1890 

Bund's  Agricultural  Holdings  Acts.— 2nd  Edit. 

Post  8vo.,  12s.  cloth. 

THE   LAW  OF   COMPENSATION   FOE  UNEXHAUSTED 

AGRICULTURAL  IMPROVEMENTS,  as  amended  by  the  Agricultural 
Holdings  (England  and  Scotland)  Acts,  1883  ;  with  the  Statutes  and  Forms. 
By  J.  W.  "Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "The  Law  relating  to  Salmon  Fisheries  in  England  and  Wales,"  &c. 
2nd  Edition.  1883 

Williams's  Common  Law  Pleading  and  Practice. 

8vo.  12*.  cloth. 

An  INTEODUCTION  to  PEACTICE  and  PLEADINQ  in  the 
SUPERIOR  COURTS  of  LAW,  embracing  an  outline  of  the  whole  proceedings 
in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Chambers ;  together  with  the 
Rules  of  Pleading  and  Practice,  and  Forms  of  all  the  principal  Proceedings.  By 
Watkin  Williams,  Esq.,  M.P.,  of  the  Inner  Temple,  Barrister-at-Law.      1857 


Lawrence  on  Partition. 

8vo.  8s.  cloth. 

THE  COMPULSOEY  SALE  OF  EEAL  ESTATE  under  the 
POWERS  of  the  PARTITION  ACT,  1868.  As  Amended  by  the  Partition 
Act,  1876.  By  Philip  Henry  Lawrence,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law.  1877 
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Trower's  Church  Building  Laws. 

Post  8vo.  95.  cloth. 

THE  LAW  OF   THE   BUILDING  OF   CHUECHES,   PAE- 

SONAGES,  and  SCHOOLS,  and  of  the  Division  of  Parishes  and  Places.  By 
Charles  Peancis  Tegwee,  M.A.,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
late  Fellow  of  Exeter  College,  Oxford,  and  late  Secretary  of  Presentations  to 
Lord  Chancellor  Westbury.  1874 


BuUey  and  Bund's  Bankruptcy  Manual. 

12mo.  16s.  cloth. 

A  MANUAL  of  tlie  LAW  and  PEACTICE  of  BANKEUPTCY 

as  Amended  and  Consolidated  by  the  Statutes  of  1869:  with  an  APPENDIX 
containing  the  Statutes,  Orders  and  Forms.  By  John  E.  Bulley,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  J.  W.  Willis  Bund,  M.A.,  LL.B., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  Supplement,  including  the 
Orders  to  30th  April,  1870.  1870 

The  Supplement  may  he  had  separately^  \s.  sewed. 


Brabrook's  Co-operative  and  Provident  Societies. 

12mo.  ^s.  cloth. 

THE  LAW  relating  to  INDUSTEIAL  and  PEOVIDENT 
SOCIETIES,  including  the  Winding-up  Clauses,  with  a  Practical  Introduction, 
Notes,  and  Model  Rules,  to  which  are  added  the  Law  of  Prance  on  the  same 
subject,  and  Remarks  on  Trades  Unions.  By  Edward  W.  Beabeook,  F.S.A., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Assistant  Registrar  of  Friendly 
Societies  in  England.  1869 


Gaches'  Town  Councillors  and  Burgesses  Manual. 

Post  8vo.  7s.  cloth. 
THE  TOWN  C0UNCILL0E8  and  BUEGESSES  MANUAL, 

a  Popular  Digest  of  Municipal  and  Sanitary  Law,  with  information  as  to 
Charters  of  Incorporation,  and  a  Collection  of  useful  Forms  especially  adapted 
for  newly  Incorporated  Boroughs.  By  Louis  Oaches,  LL.M.,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  1875 


Holland  on  the  Form  of  the  Law. 

8vo.  7s.  %d.  cloth. 
ESSAYS  upon  tlie  POEM  of  tlie  LAW.     By  Thomas  Erskine 

Holland,  M.A.,  Fellow  of  Exeter  College,  and  Chichele  Professor  of  Inter- 
national Law  in  the  University  of  Oxford,  and  of  Lincoln's  Inn,  Barrister-at- 
Law.  1870 


Heales's  History  and  Law  of  Pews. 

2  vols.  8vo.  16s.  cloth. 

THE  HISTOEY  and  LAW  OE  CHUECH  SEATS  or  PEWS. 

By  Aleeed  Heales,  F.S.A.,  Proctor  in  Doctors'  Commons.  1872 
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Stephen's  Law  of  Support  and  Subsidence. 

Just  published,  in  one  Vol.,  post  8vo.,  5^.  cloth. 

THE  LAW  OF  SUPPOET  AND  SUBSIDENCE.     By  Harry 

LusHiNGTON  Stephen,  LL.B.,  of  the  Inner  Temple,  Barrister-at-Law.  1890 


Macaskie's  Law  of  Bills  of  Sale. 

One  Vol.,  post  Svo.,  Ss.  cloth. 

THE  LAW  EELATING  TO  BILLS  OF  SALE,  with  Notes 

upon  Fraudulent  Assignments  and  Preferences,  and  the  Doctrine  of  Eeputed 
Ownership  in  Bankruptcy ;  and  an  Appendix  of  Statutes,  Precedents,  and 
Forms.     By  Stuart  Macaskie,  of  Gray's  Inn,  Barrister-at-Law.  1882 

*'Mr.  Macaskie  appears  to  us  to  be  tremely  ambiguous,  is  to  read  it  along 

facile  princcps.    His  endeavour  has  been  with  and  by  the  side  of  the  Act  of  1878. 

to  produce  an  exhaustive  text-book  upon  This  is  the  plan  adopted  by  Mr.  Macaskie. 

the  whole  law  relating  to  Bills  of  Sale."  Mr.  Macaskie  seems  to  havedevoted  great 

— Solicitors''  Journal.  attention  to  his  work,  and  his  criticisms 

' '  The  only  possible  way  to  understand  and  explanations  appear  correct. ' ' — Law 

the  new  Act  of  the  present  year,  the  Titnes. 
language  of  which  is  in  many  cases  ex- 


Shelford's  Succession,  Probate  and  Legacy  Duties. 
2nd  Edition. 

12mo.  16s.  cloth. 

THE  LAW  EELATINO  TO  THE  PEOBATE,  LEGACY 
and  SUCCESSION  DUTIES  in  ENGLAND,  lEELAND  and  SCOTLAND, 

including"  all  the  Statutes  and  the  Decisions  on  those  Subjects :  with  Forms  and 
Official  Eegulations.  By  Leonard  Shelfoed,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.     The  Second  Edition,  with  many  Alterations  and  Additions. 

1861 

Smith's  Bar  Education. 

8vo.  9s.  cloth. 

A  HISTOEY  of  EDUCATION  for  tlie  ENGLISH  BAE,  with 
SUGGESTIONS  as  to  SUBJECTS  and  METHODS  of  STUDY.  By  Philip 
Anstie  Smith,  Esq.,  M.A.,  LL.B.,  Barrister-at-Law.  I860 


Cutler's  Law  of  Naturalization. 

12mo.  Ss.  U.  cloth. 

THE  LAW  OF  NATUEALIZATION ;  as  Amended  by  the 
Acts  of  1870.  By  John  Cutler,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Editor  of  ' '  Powell' s  Law  of  Evidence, "  &c.  1871 
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An  Action  at  Law :  being  an  Outline  of  the  Jurisdiction  of  the 

Superior  Courts  of  Common  Law,  with,  an  Elementary  View  of  tlie  Proceedings 
in  Actions  therein.  By  Robeet  Malcolm  Keee,  Barrister-at-Law;  now  Judge 
of  the  Sheriff's  Court  of  the  City  of  London.     Third  Edition.     12mo.  9s.  cloth. 

1861 

A  Handy  Book  for  the  Common  Law  Judges'  Chambers.     By 

GrEO.  H.  Paekinson,  ChamberClerk  to  the  Hon.  Mr.  JusticeByles.    12mo.  7s.  cloth. 

1861 

A  Concise  Treatise  on  the  Principles  of  Equity  Pleading ;  with 

Precedents.  By  C.  Stewaet  Deewey,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.     12mo.  6s.  cloth.  1858 

Drainage  of  Land :  How  to  procure  Outfalls  by  New  Drains,  or 

the  Improvement  of  Existing  Drains,  in  the  Lands  of  an  adjoining  Owner,  under 
the  Powers  contained  in  Part  III.  of  the  Act  24  &  25  Vict.  c.  133;  with  an  Explana- 
tion of  the  Provisions,  and  Suggestions  for  theGiddance  of  Land  Owners,  Occupiers, 
Land  Agents  and  Surveyors.    By  J.  "William  Wilson,  Solicitor.    Svo.  Is.  sewed. 

The  Law  and  Facts  of  the  Alabama  Case,  with  reference  to  the 

Geneva  Arbitration.    By  James  O'Dowd,  Esq. ,  Barrister-at-Law.    8vo.  2s.  sewed. 

Foreshores.  Report  of  Case,  The  Q,ueen  at  the  Prosecution  of 
"Williams  v.  Nicholson,  for  removing  Shingle  from  the  Foreshore  at  Withemsea. 
Heard  at  the  Police  Court,  Hull,  31st  May,  1870.     8vo.  Is.  sewed. 

Indian  Civil  Service  Examinations.    On  reporting  Cases  for  the 

Periodical  Examinations  by  Selected  Candidates  for  the  Civil  Service  of  India : 
Being  a  Lecture  delivered  on  Wednesday,  June  12th,  1867,  at  King's  College, 
London.  By  John  Cutlee,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Professor 
of  English  Law  and  Jurisprudence  and  Professor  of  Indian  Jurisprudence  at 
King's  College,  London.     8vo.  Is.  sewed. 

Hamel's    International    Law,    in    connexion    with    Municipal 

Statutes  relating  to  the  Commerce,  Bights  and  Liabilities  of  the  Subjects  of 
Neutral  States  pending  Foreign  War ;  considered  with  reference  to  the  Case  of 
the  Alexandra,  seized  under  the  provisions  of  the  Foreign  Enlistment  Act.  By 
Felix  Haegeave  Hamel,  Barrister-at-Law.     Post  8vo.  3s.  boards.  1863 

Francillon's  Lectures,  Elementary  and  Familiar,  on  English  Law. 

FiEST  and  Second  Seeies.  By  James  Feancillon,  Esq.,  County  Court  Judge. 
2  vols.  Svo.  8s.  each,  cloth.  1860—1861 

The  Laws  of  Barbados.    Royal  Svo.  21s.  cloth. 

Le  Marchant's  Report  of  Proceedings  of  the  House  of  Lords 

on  the  Claims  to  the  Barony  of  Gardner,  with  an  Appendix  of  Cases  illustrative 
of  the  Law  of  Legitimacy.  By  Sir  Denis  Le  Maechant,  of  Lincoln's  Inn, 
Barrister-at-Law.     8vo.  ISs.  boards.  1828 
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Norman's  Treatise  on  the  Law  and  Practice  relating  to  Letters 
Patent  for  Inventions.  By  J.  P.  Norisian,  M.A.,  Barrister-at-Law.  Post  8vo. 
7s.  6d.  cloth.  1853 

Gray's  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Pro- 
ceedings in  the  Courts  of  Common  Law  at  Westminster.  By  John  Gray,  Esq. , 
of  the  Middle  Temple,  Barrister-at-Law.     8vo.  21s.  cloth.  1853 

An  Elementary  View  of  the  Proceedings  in  a  Suit  in  Equity. 

With  an  Appendix  of  Forms,  By  Sylvester  J.  Hunter,  B.A.,  of  Lincoln's 
Inn,  Barrister-at-Law.  Sixth  Edition.  By  Gr.  W.  Lawrance,  M.A.,  of 
Lincoln's  Inn,  Barrister-at-Law.     Post  8vo.  12s.  cloth.  1873 

A  Memoir  of  Lord  Lyndhurst.  By  William  Sidney  Gibson,  Esq., 
M.A.,  F.S.A.,  Barrister-at-Law,  of  Lincoln's  Inn.  Second  Edition,  enlarged. 
8vo.  2s.  6d.  cloth. 
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PEEFACE 

TO 

THE    THIRD    EDITION, 


It  was  stated  in  a  prefatory  note  to  the  third  edition 
of  the  third  volume  of  these  Commentaries,  that  the 
author.  Sir  Eobert  Phillimore,  died  while  that 
volume  was  passing  through  the  press. 

For  the  third  edition  of  this  fourth  and  last 
volume  he  had  collected  some  materials,  but  had  not 
made  other  provision. 

In  these  circumstances  we  have  prepared  the 
present  edition  of  the  fourth  volume  ;  and  it  only- 
remains  to  explain  to  the  reader  what  has  been  done, 
what  part  of  this  edition  has  the  weight  of  the 
author's  authority,  and  what  part  rests  upon  the 
editors  alone. 

Our  additions  to  the  original  work  are  enclosed  in 
square  brackets.  They  consist  either  of  new  matter, 
such  as  new  laws,  treaties,  or  judicial  decisions  ;  or 
of  additional  illustrations  from  the  foreign  codes ;  or 
of  certain  corrections.  These  the  change  of  time  or 
circumstance,  and  the  alteration  of  the  English  judicial 
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system  and  procedure  under  the  Judicature  Acts,  and 
of  substantive  law  with  regard  to  married  women, 
bills  of  exchange,  and  some  other  subjects,  have 
rendered  necessary. 

Besides  this  addition  of  new  matter,  we  have 
undertaken  the  verification  of  the  many  quotations 
and  references  which  are  to  be  found  in  the  former 
editions.  All  have  been  revised  and  corrected  after 
careful  comparison  with  the  original  authorities. 

We  have  not  thought  it  necessary  to  mark  with 
brackets  either  the  corrections  which  we  have  been 
thus  led  to  make,  or  some  occasional  emendations  of 
clerical  or  press  errors  in  the  body  of  the  book.  In 
all  other  respects  the  original  text  remains  unaltered ; 
and  any  passage  not  enclosed  in  brackets  is  the  work 
of  the  author. 

It  has  been  our  study  to  make  the  book  thoroughly 
accurate  and  full  ;  and  we  believe  that  the  new  matter 
which  we  have  introduced  will  make  the  book  com- 
plete down  to  the  date  of  the  present  publication. 

WALTER   G.  F.   PHILLIMORE. 
REGINALD   J.   MURE. 

Auffust,  1889. 


PEE  FACE 


TO 


THE     FIRST     EDITION. 


I.  I  HAVE  endeavoured,  in  the  publication  of  this 
last  volume  of  my  Commentaries  upon  International 
Law,  fully  to  redeem  the  pledge  given  in  the  first 
chapter  of  the  first  volume  (a). 

Professional  avocations  have  interrupted  and  de- 
layed till  now  the  complete  execution  of  my  original 
design. 

The  former  volumes,  in  accordance  with  the  plan 
of  that  design,  treated  of  the  relations,  and  the  laws 
which  govern  the  relations,  between  independent 
States,  or,  in  other  words,  they  were  occupied  with 
the  consideration  of  Jus  inter  Gentes.  or  Public  Inter- 
national  Law. 

This  volume  is  devoted  to  the  consideration  of 
Jus  Gentium — Private  International  Lau\  or  Comity  ; 
that  is,  strictly  speaking,  the   law  which  ought  to 

(a)  Vol,  i.  §  xvi. 
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govern  the  legal  relations  of  individuals  not  being 
the  subjects  of  the  State  which  administers  the  law. 
Practically  speaking,  however,  it  embraces  also  the 
legal  relations  of  persons  domiciled,  or,  in  some  cases, 
only  resident,  abroad  ;  and  rights  acquired  abroad,  or 
existing  in  objects  situate  abroad. 

This  subject  has  been  treated  of,  till  lately,  under 
the  title  of  the  Conflict  of  Laws — a  title  which  I 
think  has  been  justly  censured  as  expressive  of  a 
limited  and  unsound  view  of  this  important  portion 
of  jurisprudence  ;  but  under  which  title  so  able  a 
treatise  has  been  written  by  Story,  substantially 
upon  Private  International  Law,  as  perhaps  to 
render  some  apology  necessary  on  the  part  of  any 
subsequent  writer  who  publishes  a  treatise  on  the 
subject,  even  on  the  assumption  that  he  adopts  a 
sounder  theory  and  a  more  correct  title. 

My  apology,  if  one  be  needed,  is,  that  the  treat- 
ment of  this  subject  was  necessary  to  the  completion 
of  the  plan  upon  which  my  Commentaries  upon 
International  Law  were  written. 

II.  The  end  of  all  justice,  w^heresoever  adminis- 
tered, is  correctly  stated  by  the  Roman  lawyers,  suum 
cuigue  tribuere — to  give  to  each  person  his  own,  his 
due,  his  right,  \i\^  jus,  be  he  subject  or  foreigner. 

The  inquiry.  What  is  the  jus  of  an  individual  ? 
shows  that  it  must  be  attached  to  one  of  these 
predicaments  :  1,  to  a  person  ;  2,  to  tangible  or 
corporeal  property  (m)  ;  3,  to  incorporeal  rights. 

The  nature  of  the  predicament  must  be  examined 
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into  as  a  fact  before  a  sentence  of  what  is  just  can  be 
passed  respecting  it. 

As  the  fact  of  relation  is  ascertained  with  greater 
accuracy,  as  the  nature  of  it  is  considered  with  deeper 
wisdom,  the  juster  will  be  the  sentence  pronounced 
upon  it.  The  more  cultivated  the  mind  of  the  in- 
dividual, the  more  accurate  will  be  his  judgments  as 
to  what  is  just  ;  the  more  cultivated  the  mind  of  a 
people,  the  deeper  will  be  their  insight  into  the  true 
nature  of  legal  (h)  relations,  and  the  better  will  be 
their  general  definitions  of  what  is  just,  or,  in  other 
words,  their  laws. 

The  variety  of  definitions  of  what  is  just,  or  the 
variety  of  laws  which  prevail  in  different  States, 
arises  in  great  measure  from  the  different  degrees  of 
this  culture  in  different  States. 

The  general  opinion  of  what  is  just,  strengthened 
by  custom  and  positive  enactments,  becomes  the  jus 
civile  of  a  State. 

But  when  many  States  agree,  as  all  civilized  States 
do,  in  their  opinions  of  what  is  just  with  reference  to 
many  legal  relations,  the  jus  civile  becomes  to  a  great 
extent  identical  with  dijus  gentium  (c). 

Thus,  the  Roman  Law  recognized  two  classes  of 
oUigations — those  juris  civilis,  and  those  juris  gentium^ 


(b)  Perhaps  jural  would  have  been  a  better  word.  I  have  been 
deterred  from  using  it  by  a  dislike  to  introduce  a  new  word  without 
the  sanction  of  any  accredited  English  authority.  (I  have  in  this- 
edition  (ed.  ii.)  adopted  the  word  jio'aL) 

(c)  Vide  infra,  §  dxcvi. 
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and   under  the  latter  head  ranked  almost  all  con- 
trads  (d). 

These  permanent  and  invariable  relations,  laid  in 
the  necessities  and  nature  of  man,  may  be  modified, 
but  cannot  be  annihilated,  by  positive  law,  when  the 
intercourse  of  the  subjects  of  different  States  brings 
these  relations  at  different  periods  of  time  within  the 
scope  of  different  jurisdictions.  A  harmony  rather 
than  a  conflict  of  laws  is,  therefore,  to  be  presumed 
among  civihsed  States,  with  respect  to  the  adminis- 
tration of  justice  upon  the  most  important  interests 
of  mankind. 

But  where  the  municipal  laws  of  States  differ,  the 
ends  of  justice  require  that  they  should  agree  in  the 
adoption  of  the  law  which  ought,  from  the  nature 
and  reason  of  the  thing,  to  govern  the  jus  of  a 
foreigner,  whether  they  agree  that  it  shall  be  the  law 
of  his  own  or  of  another  State. 

This  practical  harmony  in  the  administration  of 
justice  ought  to  be  the  object  of  the  community  of 
civilized  States. 

It  is  a  triumph  of  barbarity  when  a  municipal  law 
is  applied  to  a  foreign  legal  relation  or  right,  instead 


(d)  "  Ex  hoc  jure  gentium  omnes  pene  contractus  introducti  sunt, 

ut  emtio,  venditio,    locatio,    conductio et   alii  innu- 

merabiles." — In^t   lib.  i.  t.  ii.  2.      Vide  infra,  §  dxcvi. 

' '  Sed  hsec  quidem  verborum  obligatio  Dari  spondes  ?  Spondeo, 
propria  civium  Romanorum  est  ;  ceterx  vero  juris  gentium  sunt,  itaque 
inter  omnes  homines,  sive  cives  Eomanos  sive peregrines,  valent." — Gaius, 
iii.  93. 
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of  the  law  which,  from  the  nature  and  reason  of  the 
thing,  ought  to  govern  it.  It  is  a  false  and  unjust 
theory,  that  when  States  are  independent  there  must 
be,  or  ought  to  be,  a  conflict  of  laws,  though  this 
may  be  in  certain  instances  inevitable. 

A.  jus  once  acquired  under  the  dominion  of  the 
law  of  one  State  ought  not  to  be  invalidated  by  the 
accident,  that  the  acquirer  afterwards  brings  ih^t  jus, 
so  to  speak,  physically,  under  the  dominion  of  the 
law  of  another  State.  Eeason  and  the  interests  of 
society  require  that  its  validity  should,  as  a  general 
rule,  be  equally  recognized  everywhere  : — "  Ex  quo 
"  liquet,"  Huber  says,  "  hanc  rem  non  ex  simplici 
^' jure  civili,  sed  ex  commodis  et  tacito  populorum,  con- 
^'  sensu,  esse  petendam  :  quia  sicut  leges  alterius 
"  populi  apud  alium  directe  valere  non  possunt :  ita 
'^  commerciis  et  usui  gentium  promiscuo  nihil  foret 
''  magis  incommodum,  quam  si  res  jure  certi  loci 
*'  validaa,  mox  alibi  diversitate  juris  infirmaren- 
"tur"(^). 

A  difficulty  does,  indeed,  sometimes  arise  from 
considerations  of  public  policy,  which  prevent  the 
application  of  the  true  abstract  rule  of  law  to  the  jus 
of  the  private  individual.  There  are  cases  of  excep- 
tion which  it  is  both  morally  and  legally  competent 
to  each  State  to  specify  for  itself,  and  which  there- 
fore  mark    the   discrimination    between    Right    and 
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Comity  ;  between  Public  and  Private  International 

Law  (/). 

III.  Let  me  add  a  word  or  two  as  to  my  predeces- 
sors (g)  in  the  cultivation  of  this  branch  of  Jurispru- 
dence. 

The  first  labourers  were  naturally  those  jurists 
who  lived  in  the  States  composed  of  different  pro- 
vinces, partly  governed  by  the  Roman  Law,  partly 
by  indigenous  customary  laws.  D^Argentre,  in  treat- 
ing of  the  customs  of  Brittany,  and  Burgundies^  in 
treating  of  the  customs  of  Flanders,  discussed  Avith 
care  and  perspicuity  portions  of  the  subject,  and  pro- 
pounded various  general  rules  b}^  which  the  selection 
of  the  proper  law  ought  to  be  determined,  where  the 
rights  of  the  individual  appeared  to  be  under  the 
dominion  of  two  different  laws. 

Paul  and  John  Voet  dealt  also  with  the  subject, 
rather  inclining  to  a  severe  and  rigid  view  of  the 
inadmissibility  of  exterritorial  laws. 


(/)  Cicero,  in  a  very  remarkable  passage,  points  out  the  distinction 
(which  is  not  to  be  found  in  the  repositories  of  the  Roman  Law)  ;  he 
is  explaining  the  rationale  of  jus  : — 

"  Juris  est  omnis  ratio  nobis  explicanda.  Quod  dividitur  in  duas 
partes  primas,  naturam  atque  legem.  .  .  .  Atque  hsec  communia 
sunt  naturae  atque  legis  :  sed  propria  legis  et  ea  quse  scripta  sunt,  et 
ea  quae  sine  litteris,  aut  gentium  jure,  aut  majorum  more,  retinentur. 
Scriptorum  autem  privatum  aliud  est,  publicum  aliud  :  publicum, 
lex,  senatusconsultum,  fredus  :  privatum,  tabulae,  pactum,  conven- 
tum,  stipulatio.  Quae  autem  scripta  non  sunt,  ea  aut  consuetudine 
aut  conventis  hominum  et  quasi  consensu  obtinentur.  Atque  etiam 
hoc  in  primis,  ut  nostros  mores  legesque  tueamur,  quodammodo  naturali 
jure  prcEscriptum  est. '^ — Partit.  Orat.  s.  37. 

(g)  Vide  infra,  Note  to  Chap.  I.  (in  which  will  be  found  a  list  of 
writers  on  this  subject,  brought  down  to  the  time  of  the  2nd  edition). 
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Hertius^  Chancellor  of  the  University  of  Giessen, 
wrote  a  treatise  of  considerable  repute,  De  Collisione 
Legiim. 

Rodenhurgh^  a  distinguished  jurist  of  Utrecht, 
proceeded  much  further  than  his  predecessors  in  the 
scientific  development  of  Private  International  Law, 
investigating,  with  great  care  and  accuracy  of  thought, 
the  principles  which  ought  to  govern  the  application 
of  Statutes  to  the  questions  of  property,  to  the  form 
and  the  substance  of  the  acts  of  men,  and  to  their 
personal  capacity.  His  disquisition  was,  however, 
necessarily  limited,  being  subordinate  to  the  question 
of  rights  incident  to  the  status  of  Marriage,  the  con- 
sideration of  which  question  was  the  object  of  his 
work. 

Huher^  in  his  ''  Praelectiones  on  the  Civil  Law," 
pointed  out  the  magnitude  of  the  subject,  and  gave  a 
valuable  but  meagre  outline  of  its  principles. 

Eocco,  in  1837,  published  a  treatise  on  this  subject 
of  great  merit,  under  the  title  of  an  "  Essay  on  the 
"  Use  and  Authority  of  the  Laws  of  the  Two  Sicilies, 
"  considered  in  their  relation  to  the  persons  and 
"  territories  of  Foreign  States." 

The  variety  and  extent  of  the  Colonies  of  Great 
Britain  brouo-ht  before  her  tribunals  at  home  and 
abroad,  especially  during  the  present  century,  cases 
w^hich  rendered  it  necessary  to  consider  upon  what 
principles  they  ought  to  decide,  whether  the  rights  of 
parties  ought  to  be  governed  by  the  law  of  the  Colony 
or  the  law  of  England  ;  but  no  considerable  work  on 
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the  subject  appeared  before  the  elaborate  and  volumi- 
nous commentaries  of  Mr.  Burge,  a  work  to  which 
succeeding  authors  upon  Private  International  Law 
have  been  much  indebted. 

The  lawyers  of  the  United  States  of  North  America 
were  necessarily  led,  from  the  same  cause  as  the 
lawyers  of  the  old  Netherlands  and  of  France  before 
the  Revolution — namely,  the  existence  of  various 
States  with  various  laws  in  one  Commonwealth — to 
the  study  of  this  jurisprudence. 

The  learned  essay  of  Livermore  led  to  the  elabo- 
rate and  popular  work  of  Story ^  which  has  exercised 
great  influence  and  obtained  a  very  high  authority 
in  this  kingdom,  as  well  as  in  the  country  of  its 
author. 

I  must,  however,  be  allowed  to  remark  that  even 
Story  wrote,  the  nature  of  his  work  being  considered, 
too  much  in  the  spirit  of  an  English  Common  Lawyer, 
and  too  little  in  the  spirit  of  an  International  Jurist. 

Of  the  work  of  Foelix,  Story  does  not  appear  to 
have  any  intimate  knowledge  ;  he  makes  no  reference 
to  Rocco  ;  and  with  the  essays  of  Wdchter  and  the 
last  of  the  eight  volumes  of  Savigny  he  was  neces- 
sarily unacquainted. 

While  preparing  this  volume  for  the  press,  I  was 
glad  to  find  that  this  Treatise  of  Savigny  had  at- 
tracted the  attention  of  Mr.  Westlake,  whose  recent 
work  on  Private  International  Law  has  taken  its  place 
in  the  legal  literature  of  England. 

Since   the   Commentaries  of  Donellus,  to  whom 
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Savigny  was  deeply  indebted,  no  more  philosophical 
or  profound  work  has  appeared  than  the  great  work 
of  Savigny  on  the  system  of  Eoman  Jurisprudence, 
in  its  application  to  the  particular  law  of  his  ow^n 
countr}^,  Prussia,  and  to  the  general  law  of  the  Euro- 
pean Continent.  His  eighth  volume  contains  a 
separate  treatise  on  Private  International  Law,  con- 
ceived in  the  same  spirit  and  executed  with  the 
same  ability  as  the  great  work  of  which  it  is  a  part. 
It  has  been  constantly  referred  to  in  this  work. 

I  cannot  help  expressing  a  hope  that  the  Treatises 
of  such  jurists  as  PucJita  and  Savigny^  which  have 
the  merits  without  the  defects  of  German  erudition, 
may  one  day  become  familiar  to  English  lawyers. 

IV.  Something  let  me  say,  in  conclusion,  as  to  the 
frequent  and  full  reference  made  throughout  this 
work  to  the  Jurisprudence  of  ancient  Rome,  till 
lately  so  little  known  and  so  often  misunderstood  in 
England. 

The  advantage  to  the  Jurisprudence  of  Comity 
which  results  from  this  study  is  twofold  :  First,  a 
knowledge  of  the  laws,  not  only  of  a  most  civilized 
people,  but  of  a  people  which  continually  imported 
and  incorporated  into  their  administration  of  justice 
to  foreigners  the  rules  and  principles  of  foreign  law, 
which  the  reason  of  the  thing  and  the  nature  of  the 
relation  rendered  applicable,  when  they  manifestly 
rendered  inapplicable  the  strict  civil  law  of  the 
Roman  citizen. 

In  the  Institutes,  the  Digest,  and  the  Code,  we  are 
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therefore  enabled  to  study  a  system  of  Jurisprudence 
which  avowedly  passed  over  the  limits  of  the  positive 
law  of  the  State  in  which  it  sprang  up  ;  a  Jurispru- 
dence intended  to  be  applicable  to  the  world. 

Secondly,  we  study  in  it  a  system  of  Jurispru- 
dence. Nothing  can  more  advance  the  culture  of 
Private  International  Law  than  the  study,  not  of  the 
letter,  but  of  the  spirit,  of  Roman  Jurisprudence, 
which,  because  it  recognized  the  duty  of  applying  to 
jura  acquired  without  its  limits,  or  by  others  than  its 
own  citizens,  a  law  founded  upon  general  principles, 
has  become  the  basis  of  the  law  of  Christendom. 

The  law  of  England  and  the  United  States  of 
North  America  is  not  properly  called  by  Story  the 
Common  Law  in  a  Treatise  on  Private  International 
Law. 

If  there  be  any  Common  Law  of  States  upon  this 
subject,  it  is,  for  the  reasons  already  given,  furnished 
by  the  Roman  Law. 

Huher  justly  remarks  that,  though  you  may  look 
in  vain  for  rules  eo  nomine  on  the'  Conflict  of  Laws 
in  the  repositories  of  Roman  Jurisprudence,  yet  you 
will  find  rules  applicable  to  the  subject  :  "  ReguloB 
"  tamen  fund  am  ent  ales  ^  secundum  quas  hujus  rei  {i.e. 
"  conflictus  legum)  judicium  regi  debet,  ex  ipso  jure 
^'  Romano  videntur  esse  petendaB  "  (A). 

The  sculptor  and  the  painter  who  are  worthy  of 
the  name  study  the  works  of  the  ancient  masters, 

Qi)  PmlecL  IT.  lib.  i.  tit.  iii. 
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not  as  the  object  of  literal  and  servile  copy,  but  of 
reverential  and  careful  inquiry  into  the  principles 
of  truth  by  which  these  works  have  been  immor- 
talised. 

In  like  manner,  the  Jurist  ought  to  study  the 
Roman  Law,  searching^ into  those  principles  of  truth 
which,  under  the  guidance  of  an  intimate  and  prac- 
tical acquaintance  with  the  nature  of  legal  relations, 
have  rendered  it  an  everlasting  monument  of  the 
people  whose  genius  brought  it  forth  (a). 


(a)  [Note  by  Editors  of  third  edition.      There  was  no  separate 
preface  to  the  second  edition.] 


VOL.  IV. 


Addenda  et  Cofrigenda. 

Page  9,  note  (/),  lines  14,  15,  for  "  17  3Iartin's  Americ.  ...  675  to  678," 
read  "  5  Martin,  {Louhlana)  Rep.  New  Series,  p.  5o9,  and  see  espe- 
cially pp.  590-596.     The  case  is  given  at  length  in  Appendix  I." 

Page  45,  note  (o),  line  8,  for  *'  Johnson  v.  Simdry  Articles  of  Mercliandise," 
read  "  United  States  v.  The  Penelope,  2  Adm.  Beds.  p.  438,  cited  in 
Johnson  v.  Sundry  Articles  of  Merchandise"  Line  10,  for  "  171 "  read 
«  173." 

Page  96,  note  (/),  line  2,  after  "pp.  113,  114"  add  "[It  is  reported  in 
Paton\^  Scotch  Apjyeals  in  the  House  of  Lords,  vol.  1.  p.  454,  tinder  the 
name  of  Baynes  v.  Earl  of  Sutherland,    See  the  note  by  Lord  Elchies.]" 

Page  267,  note  (o),  line  2,  add  "  Given  at  length  in  Appendix  I." 
notes  ip),  {%)),  {q\  for  "  (A7ner.)  "  read  "  (Louisiana).'" 

Pages  279,  283,  at  the  end  of  note  (qq)  add  "  [Four  new  states,  Washington, 
Montana,  North  Dakota,  South  Dakota,  have  been  added  to  the  thirty- 
eight  above  mentioned. 

"  An  Act  of  Congress  has  been  passed,  and  has  been  pronounced 
by  the  Supreme  Court  not  to  be  unconstitutional,  which  prohibits 
Chinese  labourers  from  entering  any  part  of  the  Union.]" 

Page  305,  line  12,  add  "  [Appendix  II.  also  contains  a  note  on  Belgian 
marriage  law.]" 

Page  718,  notes  (c)  and  (f),  at  the  end  of  the  notes,  add  "  [This  Act  has 
been  repealed,  and  its  provisions  in  substance  re-enacted  by  52  Vict. 
c.  10.]" 
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COMMENTAKIES 


UPON 


INTERNATIONAL  LAW. 


CHAPTER  I. 

JUS    GENTIUM — PEIVATE    INTERNATIONAL    LAW. 

I.  Jus  INTER  Gentes,  or,  as  it  is  sometimes  called, 
Public  International  Law,  has  been  the  subject  of  the 
three  preceding  volumes.  It  remains  to  consider  in  this 
the  last  volume  of  the  whole  treatise  [a),  Jus  Gentium,  or, 
as  it  is  sometimes  called.  Private  International  Law,  or 
Comity  (h)  {Comitas){c). 

{a)  In  redemption  of  the  pledge  given,  vol.  i.  §  xvi. 

(b)  "  Denique  nonnunquam  dum  populus  vicinus  vicini  mores  comiter 
vult  observare,  etne  multa  benegesta  turbarentur,  de  moribus  statu  ta 
territorium  statu  entis,  inspecto  effectu,  solent  egredi." — P.  Voet  De 
Statutis  eorumqne  Coiicursu,  s.  iv.  cap.  ii.  17. 

John  Voet,  speaking  of  the  rule  that  moveables  are  governed  "  le^-e 
loci,  in  quo  eorum  dominus  domicilium  fovet,  ubicunque  ilia  vere  ex- 
titerint,"  observes,  that  in  this  case  *'  de  juris  rigore  communi,  quasi 
gentium  omnium  consensu  laxatum  est ;  sic  ut  ex  comitate  profecta 
regula  praxi  universali  invaluerit." — Ad  Pandect,  lib.  i.  tit.  iv.  pars 
ii.  num.  12. 

So  Huberus,  De  Conjiictu  Legum,  s.  2,  '*  id  comiter  ao-unt  "  &c. 

The  word  occurs  once  in  the  Digest :  ''  Liber  autem  populus  est  is  " 
&c.,  ''  sive  foedere  comprehensum  est  ut  is  populus  alterius  populi 
majestatem  cow.iter  conservaret." — Lib.  xlix.  t.  xv.  7,  §  1. 

"  Une  espece  de  droit  des  gens  et  de  bienseance." — Botihier,  cited  by 
Fcelix,  s.  11,  p.  24,  ed.  Demangeat. 

"La  compiacenza  vicendevole." — Rocco,  p.  119. 

"  Mutua  compiacenza." — Rocco,  pp.  120,  253. 

(c)  See  a  notice  at  the  end  of  this  chapter,  of  the  Sources  of  Private 
International  Law. 

VOL.  IV.  B 
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II.  We  have  seen,  in  the  first  of  the  foregoing  volumes, 
that  Sovereignty  united  with  Domain  {dominium  eminens) 
establishes,  as  a  fundamental  rule  of  International  Law, 
the  exclusive  3  urisdiction  of  a  State  over  all  persons,  acts, 
and  things,  within  its  territories  {d)  ;  and,  of  course,  over 
suits  and  actions  in  Courts  of  Justice,  civil  or  criminal, 
arising  within  these  limits. 

This  is  a  proposition  which  does  not  only  concern  the 
natives  of  a  territory,  who  are  naturally  subject  to  such  a 
jurisdiction.  There  is  no  country,  not  only  in  Europe,  but 
in  the  world,  since  the  opening  of  China  and  Japan,  in 
which  there  may  not  be  foreigners,  both  transient  and 
resident  (e).  Being  allowed  to  enter  a  State,  of  which 
they  are  not  natives,  they  have  a  strict  right  to  be  se- 
cured from  injury  while  therein;  the  ill-usage  of  them, 
whether  by  positive  mal-treatment  (/)  or  by  a  denial  of 


{d)  The  exception  of  tlie  ambassador,  which  is  a  matter  stricti  juris 
inter  gentes,  and  not  comitatls  juris  gentium,  is  mentioned,  vol.  ii.  pt.  vi. 

Puchta,  Instit.  i.  300. 
(e)  ' '  Civil  laws,  when  they  causelessly  and  unreasonably  exclude 
foreigners  either  from  coming  into  the  territories  at  all,  or  from  trading 
there,  are  inhospitable  ;  but  these  inhospitable  civil  laws  are  no  other- 
wise contrary  to  the  laws  of  nations,  than  as  this  law,  like  the  general 
law  of  nature,  enjoins  the  duties  of  humanity  and  benevolence.  Every 
nation  has  by  the  law  of  nations,  as  every  individual  has  by  the  law  of 
nature,  a  right  to  judge  for  itself  how  far  its  intercourse,  either  of  the 
commercial  or  of  the  friendly  sort,  is  likely  to  be  detrimental  to  itself  ; 
so  that  to  cut  off  either  or  both  sorts  of  intercourse,  will  be  no  act  of 
injustice,  though  it  will  be  wrong  if  it  is  done  causelessly.  A  nation 
has  a  moral  power  to  withhold  its  benevolence  ;  and  tliey  from  whom 
it  is  withheld  unreasonably,  though  they  are  not  treated  friendly, 
are  not  injured." ^Rutherford^s  Inst,  of  Natural  Law  (2nd  edit.  1832), 
p.  489. 

(/)  The  Jus  Albinatus,  or  Alblnagli  (alibi  natus),  or  droit  d* Aubw'me^ 
now  happily  abolished  in  all  civilized  states,  whereby  the  Crown  seized 
on  the  property  of  the  deceased  foreigners,  was,  perhaps,  strictly 
speaking,  a  violation  only  of  Comity  ;  but  it  was  on  the  confines  of  a 
legal  as  well  as  a  moral  injustice.  Some  relic  of  this  barbarism 
appears  still  to  linger  in  parts  of  Germany,  in  which  it  would  seem 
that  the  foreign  heir  pays  10  per  cent,  of  his  inheritance  to  the  State. 
— Blume,  S.,  des  Deutschcs  F.  Bechts,  s.  452.     This  is  called  Gahella 
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justice  (g),  may  be,  and  ought  to  be,  resented  by  the  State 
of  which  they  are  members.  A  refusal  of  redress  in  such 
cases  would  be  a  justifiable  cause  of  war.  If  by  long 
usage  and  custom  they  have  been  allowed  to  enjoy  certain 
rights;  and  these,  though  originally  the  fruit  of  free 
concession,  are  violently,  suddenly,  and  without  equitable 
notice,  withdrawn  from  them  ;  an  injury  is  done  to  them, 
for  which  it  is  the  duty  of  their  own  State  to  obtain 
reparation  (h),  the  denial  of  which  justifies  a  recourse  to 
reprisals  (i),  or  war  (j),  according  to  the  exigencies  of  the 
case.  But  here  the  narrow  province  of  International 
Right  ends,  and  the  wide  domain  of  International  Comity 
begins.  For  though  the  laws  of  every  State  are  built 
partly  upon  general  principles  common  to  all  States,  jus 
gentium,  they  are  also  partly  built   upon  positive  enact- 

Hereditaria.  —Martens,  liv.  iii.  c.  ill.  s .  90  ;  Vattel,  liv.  ii.  c.  viii. 
ss.  112-114  ;  Merlin,  Rep.  de  Jur.,  Aubain  ;  Rocco,  p.  63,  speaks  of  it 
in  a  manner  worthy  of  the  great  school  of  Neapolitan  jurists  :  '*  I'albi- 
nato,  questa  usanza  derivata  dalla  barbarie  delle  nazioni,"  &c.,  was, 
he  says,  in  force  at  Naples. 

Putter,  Das  praMiscJie  Europdische  Freyndenreeht  (Leipzig,  1845), 
Erster  Abschnitt,  13,  This  is,  generally  speaking,  a  good  little  work ; 
though  the  present  English  Law  is  incorrectly  stated  with  respect  to 
the  operation  of  Domicil  upon  the  wills  of  English  subjects,  p.  23. 

Bocco  speaks  of  domiciled  foreigners  as  having  the  same  private 
rights  as  natives  of  the  Two  Sicilies  :  ''Oggidi  avvenga  che  quasi 
tutte  le  leggi  della  colta  Europa  ammettano  i  forestieri  ad  esercitare 
i  diritti  civili,  gli  respingono  poi  allora  che  si  tratta  di  partecipare 
alle  cariche  dello  Stato  "  (p.  39)  ;  but  of  non-domiciled  strangers  as 
enjoying  only  those  rights  which  their  country  accords  to  the  natives 
of  the  Two  Sicilies,  "sol  quando  s'  intrametta  la  reciprocazione  fra  i 
due  Stati  "  (p.  40).  Here  he  is  speaking  of  "  Esteri  non-domiciliati," 
or,  as  he  afterwards  calls  them,  "  semplicemente  residenti"  (p.  59). 

{g)  France,  however,  has  thought  it  consistent  with  Comity  to 
refuse,  as  a  general  rule,  to  entertain  suits  between  two  foreigners  in 
her  courts  of  justice. — Vide  post,  §§  dcccxcii.  dcccxciii. 

(/i)  In  the  case  of  rights  secured  by  treaty  and  withdrawn  in  time 
of  peace,  the  casus  belli  is,  of  course,  beyond  the  reach  of  doubt, 
vol.  iii.  §  XXXV. 

(i)  Vide  ante,  vol.  iii.  ch.  2. 

(j)  Vide  ante,  vol.  iii.  §  xxxv. 
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merits,  jus  civile ;  and,  though  there  is,  moreover,  a  speciale 
jus  inter  gentes  (k)  common  to  all  Christian  States,  the 
practical  application  of  those  general  principles  and  of 
this  jus  speciale  may  vary  in  different  States.  There  is  no 
universal  positive  law  for  all  mankind.  Each  State  has 
its  own  municipal  code ;  though  each  code  contains  many 
principles  common  to  all :  and  each  individual  is  a  mem- 
ber of  the  great  family  of  mankind. 

III.  States  becoming,  under  the  blessed  influence  of 
Christianity  and  its  attendant  civilization,  more  and  more 
impressed  with  a  deeper  sense  of  national  duty,  and  with 
the  principles  of  universal  justice,  having  regard  also  to 
their  reciprocal  advantages  and  mutual  interests  {mutuce 
vicissitudinis  ohtentu — oh  reciprocam  utilitatem)  arising  from 
the  impartial  administration  of  justice  to  the  foreigner 
and  the  native  (1),  have  tacitly  agreed  (m)  to  recognize 
and  adopt  certain  common  rules  and  maxims  of  juris- 
prudence, both  civil  and  criminal,  with  respect  to  the 
individual  foreigners  sojourning  within  their  territory, 
and  with  respect  to  the  operation  therein  of  the  laws 
of  a  foreign  State.  "  Usu  exigente  "  (to  borrow  the  lan- 
guage of  the  Institutes)  "  et  humanis  necessitatibus  gentes 
"  humanse  jura  qusedam  sibi  constituerunt "  (ti). 


Qi)  Vide  ante,  vol.  i.  pt.  i.  c.  i. 

(1)  ' '  Le  genti  colte  prestano  mutuamente  osservanza  agli  atti  cele- 
brati,  e  alle  obhgazioni  e  a'  diritti  nati  nelle  stranie  contrade.  E  le 
qualita  personal!  legittimamente  infisse  nel  luogo  del  domicilio  si  man- 
tengono  mai  sempre  intere  col  mutar  die  si  fa  della  residenza  e  passag- 
giera  dimora.  Quantunque  il  diritto  delle  genti  die  necessario  dai 
giuspubblicisti  si  appella  non  ordini  questa  vicendevole  applicazione  e 
autorita  delle  leggi  di  uno  stato  sul  territorio  dell'  altro.  Nissuna 
primitiva  obbligazione  stringe  le  nazioni  a  riconoscere  provvedimenti 
stranieri.  Nullameno  il  diritto  delle  genti  volontario,  il  quale  intende 
alia  perfezione  progressiva  dei  popoli,  altamente  il  ridiiede." — Rocco, 
p.  111. 

(m)  See  in  Wheatoii's  Hist.  726-8,  Mr.   Webster's  Letter,  in  which 
the  difference  between  Comity  and  strict  Right  is  much  dwelt  upon. — 
See  18  Curteis^s  (Americ.)  Rep.  203. 
(n)  Lib.  i.  t.  ii.  2. 
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IV.  This  consent  has  manifested  itself  in  various  ways  ; 
in  the  decisions  of  Courts  of  Law,  in  writings  of  accredited 
jurists,  in  acts  of  the  executive  authority  (o),  snch  as  the 
declaration  with  respect  to  the  security  of  foreign  mer- 
chants, on  the  breaking  out  of  war,  contained  in  the  Magna 
Charta  of  England  (jj).  More  recentl}^  also,  France,  as 
will  presently  be  seen,  and  some  other  nations,  have  in- 
corporated into  their  national  code  express  provisions  re- 
lating to  this  subject. 

But  France  had  suffered  before  her  first  revolution — 
and  the  same  may  be  predicated  of  England,  and  the  United 
States  of  North  America — a  system  of  Private  International 
Law  (Jus  Gentium)  to  grow  up,  partly  out  of  the  analogies 
furnished  by  the  Roman  (q)   Civil  Law  (r),  partly  out  of 

(o)  Story,  s.  38,  n.  1, 

(p)  Vide  vol.  iii.  §  Ixxviii. 

(q)  Story  unfortunately,  in  my  opinion,  in  a  treatise  on  Interna- 
tional Law,  uses  the  words,  "  common  law,"  meaning  the  English  and 
North  American  Law  ;  but  the  Roman  Law  is  the  "  common  law  "  of 
States. 

(r)  See  vol.  i.  p.  xlvii.  Preface  to  first  edition  of  this  work. 

Early  in  the  history  of  ancient  Italy  the  intercourse  between  Romatis 
and  those  who  were  not  Romans  created,  of  necessity,  what  was  in 
substance  an  International  Private  Law  or  Comity,  to  which  the  name 
jus  gentium  ("  quod  apud  omnes  gentes  perseque  custoditur,  juris  gen- 
tium est  ")  properly  belonged,  as  distinguished  from  the  jus  inter  gentes. 
The  history  of  its  growth  from  its  introduction  through  the  annual 
and  perpetual  edicts  of  the  Proctor  to  its  full  development  in  the  com- 
pilations of  Justinian,  in  which  it  appears  as  the  law  of  the  Empire, 
is  a  most  interesting  subject,  but  far  beyond  the  limits  of  any  note. 
These  compilations  were  naturally  the  principal  storehouse  from  which 
the  rules  of  modern  Comity  were  taken  ;  though,  unfortunately,  an 
ignorance  of  the  history  of  the  Roman  Law,  and  a  superficial  acquaint- 
ance with  its  whole  system,  led  especially,  but  by  no  means  solely,  in 
England,  to  many  mistakes  in  the  application  of  the  rules  of  this 
jurisprudence  :  vide  post,  remarks  on  the  misapplication  of  the  maxims 
of  law  as  to  nudum  pactum  in  our  municipal  law,  and  in  Private  Inter- 
national Law  of  mohilia  sequuntur  personam — locus  regit  actum,  &c. 
See  some  good  remarks  on  the  Roman  Jus  Gentium,  Mommsen,  Bomische 
Geschiclde,  i.  146  ;  iii,  540  ;  on  the  misapplication,  Wachter,  Die  Collision 
der  Prlratrechtsgeset::e  verschiedener  Staatcn  (in  Archiv  fiir  die  civilistische 
Praxis,  vol.  xxiv.  p.  242).  That  there  are,  however,  rules  on  the  subject 
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an  enlightened  application  of  the  principles  of  their  own 
nmnicipal  jurisprudence,  and  of  that  of  other  countries, 
partly  out  of  the  general  usages  of  commerce  (s),  aided 
by  the  reasoning  of  writers  of  all  nations  upon  Public 
Law. 

V.  Upon  the  application  of  principles  derived  from 
these  sources  to  the  decisions  of  particular  questions,  the 
fabric  of  International  Comity  has  been  slowly  but  steadily 
reared  ;  it  is  daily  acquiring  consistency  and  strength,  and 
has  already  become  a  Jus  Gentium  Privatum,,  having  for 
its  object  the  decision  of  questions  affecting  the  interest 
of  individuals,  as  the  Jus  Gentium  Publicum,  or,  more  pro- 
perly. Jus  inter  Gentes  {t),  has  for  its  object  the  decision 
of  questions  growing  out  of  the  mutual  relations  of  com- 
munities. 

VI.  In  illustration  of  the  position  in  the  last  paragraph , 
it  may  be  observed  that  some  modern  codes  of  European 
States  contain  express  provisions  upon  the  subject  of  the 
general  Civil  Status  of  the  foreigner  within  their  territory. 
The  French,  the  Austrian,  and  the  Prussian  codes  all  con- 
tain some  enactments  on  this  subject.  The  French  code 
recognises  distinctly  an  equality  between  the  native  subject 
and  the  foreigner,  as  to  the  enjoyment  and  capacity  of 


of  collision  of  laws  to  be  found  in  the  Roman  Law,  though  defective 
and  incomplete,  see  Savigny,  viii.  s.  344.  Justinian  introduced  a  real 
jns  gentium  by  removing  the  distinction  between  cives  and  peregrini 
who  belonged  to  the  empire.     {Cod.  lib.  vii.  tt.  v.-vi.) 

(s)  The  Laio  Merchant  is  both  a  part  of  Private  International  Law 
and  of  the  Common  Law  of  England.  This  advantage  is  mainly  due 
to  the  Roman  Law  and  its  commentators.  It  will  be  the  subject  of  a 
separate  and  distinct  consideration  in  a  later  part  of  this  volume. 

Comity  was  wholly  alien  to  the  Feudal  Law.  See  Barante,  Dues 
de  Bourgogne^  Introd. 

{t)  Doiiellus  explains  jus  publicum  as  follows  : — "  Dicuntur  res  ad 
statum  Reipublica;  pertinere,  sine  quibus  aut  civitas  constitui,  aut 
constituta  stare  incolumis  non  potest  ;  id  enim  statum  cuj usque  rei 
vocamus,  quo  res  stat  et  sine  quo  non  consisteret.  Itaque  si  cogno- 
verimus,  qua^nam  eno  res  sunt  et  quid  de  his  juris  sit,  simul  jus  indjlicum 
tenebimus." — DonelU  De  Jure  Civ.  Comment,  lib.  iii.  ch.  v. 
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acquiring  civil  rioLts  (u).  Bat  on  the  subject  of  collision 
between  native  and  foreign  lav^s,  it  contains  few  special 
provisions,  though  some  will  be  referred  to  hereafter  in 
the  discussion  of  foreign  Contracts  and  Testaments. 

The  Prussian  code  contains  an  express  acknowledg- 
ment of  the  principle  that  the  foreigner  has  a  right  to  the 
same  administration  of  justice  as  the  native  (x).  Where 
an  exception  is  made,  it  is  with  the  intent  of  relieving  the 
foreigner  from  the  effect  of  the  collision  of  local  laws  and 
usages  to  which  the  native  is  exposed.  Savigny  remarks 
that  the  doctrine  dominant  at  the  time  of  the  compilation 
of  this  code  of  Personal  and  Real  Statutes  had  a  marked 
influence  on  the  terms  of  these  texts  of  the  law,  and  has 
led  to  important  diflSculties  in  their  application,  especially 
in  the  matter  of  Succession  (y). 

The  Austrian  code  resembles  the  Prussian  in  this 
matter,  and  contains  similar  provisions  with  respect  to 
foreigners  (z).  There  are  codes  of  other  nations  (a), 
European  and  American,  containing  positive  enactments 
relating  to  the  validity  and  interpretation  of  Contracts  and 
Testaments  and  Successions  of  Foreigners  (h) . 

YII.  Private  International  Law  has  been  generally 
discussed  in  treatises  bearing  the  title  of  "  Commentaries 
upon  the  Collision  or  Conflict  of  Laws,"  a  mode  of  treating 
the  subject  which  is  certainly  not  philosophical.  Accord- 
ing to  Savigny,  The  natural  order  of  thinking  upon  the 
subject  is — to  ask,  as  to  the  rule  of  law  to  be  applied,  the 

(u)  Code  Civil,  Art.  3,  11,  13.  Masse,  Le  Droit  Comm.  liv.  ii.  t.  ii. 
ch.  i.  (ed.  1874),  [So  in  Italy  (Codice  Civile  d* Italia,  art.  3),  "  Lo 
straniero  e  ammesso  a  godere  del  diritti  civili  attribuiti  ai  cittadini."] 

(x)  Allgem.  LandrecM,  Einleitung,  ss.  22-27,  34,  35,  40-42. 

(y)  System  des  R.  R.  viii.  s.  361. 

(z)  Oester.  Gesetzbuch,  s.  4,  ss.  33-37. 

(a)  Vide  2wst. 

(b)  FceMx,  Traite  du  Droit  International  Prive,  liv.  ii.  tit.  i.  s.  7, 
(tomei.  ]3.  243).  See  too  the  Brazilian  Code  (1857),  Consolida9ao  das 
Leis  Civis,  s.  5  (proof  of  birth,  &c.),  34,  1260;  1266  (successions)  ; 
s.  408  {status  and  age)  ;  s.  696  (contracts). 
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question  What  is  the  jural  relation  (c)  which  it  is  to 
govern?  As  to  the  jural  relation,  To  what  rule  of  law  is 
it  subject,  or  does  it  belong?  The  enquiry  concerning  the 
limits  of  territorial  sovereignty  or  dependence,  and  con- 
cerning the  difficulties  and  disputes  arising  from  the  de- 
marcations of  these  limits,  or  from  collisions,  is  in  its  nature 
a  secondary  and  subordinate  enquiry.  Wachter  (d),  he 
adds,  makes  tbe  just  remark,  that  many  writers  who  en- 
tirely separate  the  question  as  to  the  application  of  the 
law  from  the  question  as  to  the  Collision,  have  been  thereby 
led  into  the  error* of  giving  upon  two  identical  questions 
contradictory  answers  (e). 

VIII.  The  very  interesting  but  very  difficult  question, 
What  are  the  limits  assigned  by  the  Jus  Gentium  Privatum 
to  the  operation  of  the  laws  of  one  State  within  the  terri- 
tory of  another  ?  necessaril}^  involves  a  twofold  considera- 
tion of  the  conflict  of  laws : — 1.  With  respect  to  the 
different  positive  laws  of  different  States ;  2.  With  respect 
to  the  diversity  of  the  practice  of  States,  as  to  recognising 
the  authority  of  each  other's  laws,  and  giving  effect  to 
them  beyond  their  proper  sphere.  The  expression  itself 
— Jus  Gentium,  or  Jus  Gentium  Privatum. — however  con- 
venient, and,  though  open,  perhaps,  to  less  objection  than 
any  other  expression,  is  yet  not  strictly  accurate  ;  and  the 
use  of  it  must  not  lead  us  to  forget  that  clear  and  im- 
portant distinction  between  the  concessions  of  Comity  and 
the  obligations  of  Eight,  which  flow  from  the  cardinal 
principles  of  International  Law,  viz.  the  Equality  and  In- 
dependence of  States  :  "  Debitor,"  says  the  Roman  Law, 
" intelligitur  is,  a  quo  invito  exigi  pecunia  potest"    (/). 

(c)  So  I  have  rendered  the  German  word  used  by  Savigny  in  this 
passage  and  familiar  to  the  readers  of  Puchta  and  Blume,  viz,  Rechts- 
verhiiltniss. 

(d)  Wachter,  ii.  34. 

(e)  Savigny,  P.  P.  viii.  s.  344. 
(/)  Dig.  lib.  1.  t.  xvi.  108. 

The  two  propositions — viz.  that  the  laws  of  foreign  countries  are 
not  admitted  ex  jpropvio  rigore,  but  only  ex  comitate  ;  and  that  the 
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One  State  ma}^  be  lawfully  compelled  by  force  to  pay  its 
debt  to  another  member  of  the  community  of  States.  But 
the  favour  or  grace  of  Comity  may  not  lawfully  be  exacted 
by  force.  And  from  the  same  authority  is  derived  the 
maxim  so  often  cited  on  the  subject,  "  Extra  territorium 
"  jus  dicenti  impune  non  paretur  "  {g), 

IX.  The  writer  upon  International  Law  is  bound  to 
draw  the  distinction  which  has  been  mentioned  between 
Comity  and  Law.  But  having  done  so,  and  shown  on  what 
terms  Comity  is  admitted  to  govern  the  legal  relations  of 
the  subjects  of  different  States,  he  may  and  ought  to  insist 
that  the  jus  gentium,  like  the  jus  inter  gentes,  is  built  upon 
the  hypothesis  of  a  common  law  for  a  Commonwealth  of 
States  {h) — "Sub  diversitate  judicum,  una  justitia"  (i). 
And  as  the  National  Jurist  endeavours  to  apply  rules  of 

judicial  power  will  exercise  a  discretion  with  respect  to  the  laws  they 
may  be  called  upon  to  sanction,  and,  if  they  be  manifestly  unjust,  or 
calculated  to  injure  the  citizens  of  the  State  in  which  that  power  is 
exercised,  refuse  to  sanction  them — appear  to  have  been  very  strongly 
asserted  by  the  Courts  of  the  United  States  of  North  America  in  the 
following  cases  : — 

Blanbord  v.  Russell,  13  Massachusetts  Rep.  pp.  1-G. 

Prentiss  v.  Savage,  ib.  pp.  20-24. 

Tappan  v.  Poor,  15  ih.  pp.  419-422. 

Ingraham  Y.  Geyer,  13  ib.  pp.  ]46-7. 

Cambridge  v.  Lexington,  1  Pickering^s  Rep.  p.  506. 
These  cases  are  cited  in  CuHelsh   United  States  Digest,  vol.  ii.  p.  762, 
n.  46. 

See  also  a  leading  case,  Saul  v.  His  Creditors,  17  Martins^  Americ. 
Rep.  pp.  569,  590  to  596  ;  s.  c.  8  Louisiana  Rep.  pp.  665,  675  to  678. 
[See  Lord  Selborne's  judgment  in  Ewing  v.  Orr  Ew'mg,  L.  R.  10  App. 
Ca.  A.D.  1885  at  p.  513.] 

(g)  Dig.  lib.  ii.  t.  i.  20.  A  maxim  relating  to  the  limits  of  different 
domestic  jurisdictions  borrowed  from  the  municipal  law  of  the  Romans, 
and  applied,  like  others,  on  account  of  its  intrinsic  worth,  by  States 
to  each  other.     See  remarks,  vol.  i.  pt  i.  ch.  iv. 

(h)  Samgny,  R.  R.  viii.  ss.  348,  349.  He  remarks,  justly,  that  this 
theory  of  a  community  of  States,  and  the  constant  tendency  to  adopt 
a  uniform  practice  upon  the  subject  of  Foreign  Law,  were  unknown  to 
the  Romans,  and  are  due  to  the  rapid  intercourse  among  the  subjects  of 
different  States  in  modern  times. 

(i)  Cassiodorus,  as  cited  by  Mlltitz,  Mamiel  des  Consuls,  i.  162. 
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justice  to  cases  wliicli  come  in  contact  with  different  laws 
of  different  independent  portions  or  provinces  of  one 
integral  State,  so  ought  the  International  Jurist  to  consider 
cases  which  come  in  contact  with  the  laws  of  different 
States  of  one  Commonwealth,  and  to  apply  the  like  rules 
of  justice.  To  both  the  remark  of  Pascal  is  equally 
applicable,  "  Plaisante  justice  qu'une  riviere  on  une  mon- 
tagne  borne  "  {j) ;  or,  as  it  is  admirably  put  by  Cicero, 
"  Qui  autem  civium  rationem  dicunt  esse  habendam, 
externorum  negant,  hi  dirimunt  humani  generis  socie- 
tatem  "  (k).  It  is  true  that  the  National  Jurist  may,  with 
respect  to  different  portions  of  one  State,  invoke  the  sanc- 
tion and  enforcement  of  a  common  superior;  while  the 
International  Jurist  cannot  do  this,  for  States  have  no 
common  superior;  but  he  finds  a  practical  substitute  in 
the  pressure  of  the  necessities,  and  mutuality  of  the 
exigencies,  of  States.  Every  invention  of  man  (and  the 
age  teems  with  such  devices),  which  renders  more  easy  and 
more  quick  the  intercourse  of  the  subjects  of  different 
States,  increases  this  pressure,  and  strengthens  this 
mutuality.  To  treat  the  foreigner  and  the  native  as 
entitled  to  a  like  measure  of  justice  has  become  the  mani- 
fest interest,  as  it  has  ever  been  ther  clear  duty,  of  States. 
The  vision  of  the  great  statesman  and  orator  does  not 
appear  incapable  of  practical  fulfilment  to  the  Christian 
Jurist,  who  sees  how  marvellously  time  and  space  are, 
relatively  to  the  past,  annihilated,  and  how  the  remotest 
corners  of  the  earth  are  becoming  knit  together  by  agencies 
unknown,  undreamt  of,  by  antiquity.  The  day  may  not 
be  far  off  when  civilized  man,  wherever  he  goes,  "  sese 
"non  unius  circumdatum  moenibus  loci,  sed  civem  totius 
^*mundi,  quasi  unius  urbis  agnoverit "  (l). 

X.  In  England,  the  subjects  (w)  of  the  other  States  of 

(j)  Pensees,  art.  vi.  s.  8. 

(k)  De  Off.    lib.  iii.  c.  xi. 

(?)  Cicero,  De  Lec)ihv,s,  p.  i.  c.  xx.  16{). 

(m)  "  And  as  the  judges  furthermore  may  informe  the  Lords,  howe 
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Cliristeiidom  have  been,  speaking-  generally,  governed,  in 
such  cases  as  are  mentioned  in  the  last  section,  on  the 
same  principles  of  law  as  her  own  subjects  of  Scotland  and 
of  her  Colonies.  "  The  jus  gentium "  (said  an  eminent 
English  civilian  and  judge  in  the  last  century)  "is  the  law 
"of  every  country"  (w). 

The  same  may  be  predicated  of  other  States,  especially 
of  Prussia,  but  not,  as  will  be  seen,  without  great  deduc- 
tions, of  France  (o). 

XI.  And  it  may  be  observed  that  this  branch  of  juris- 
prudence has  been,  and  is  being,  more  scientifically  de- 
veloped than  others,  by  judges  and  by  jurists.  It  is  a 
matter  for  rejoicing  that  it  has  escaped  the  Procrustean 
treatment  of  positive  legislation,  and  has  been  allowed  to 
grow  to  its  fair  proportions  under  the  influence  of  that 
science  which  works  out  of  conscience,  reason,  and  expe- 
rience the  great  problem  of  Law,  or  Civil  Justice.  The 
judge  who  has  to  decide  by  what  Law  a  particular  Jural 
Relation,  which  comes  into  conta,ct  with  the  laws  of  divers 
States,  shall  be  governed,  ought  to  apply  to  this  contested 
Jural  Relation  that  local  positive  law  to  which  it  is,  in 
its  true  nature,  properly  subject  or  appertaining,  without 

former  lawes  of  this  realme  presentlie  stand  touchinge  any  matter  there 
debated.  For  many  they  bee  also  informed  by  the  Masters  of  the 
Chancery  (of  which  the  greatest  number  have  alwaies  been  chosen 
men  skillfull  in  the  Civil  and  Canon  Lawes)  in  lawes  that  they  shall 
make  touching  forraine  matters,  whom  the  same  shall  accord  with 
Eqnitie,  Jus  Gentium,  and  the  Lawes  of  other  nations." — A  Treatise  of 
the  Masters  of  the  Chancerie,  date  between  1596  and  1G03  {IlargraveJs 
Law  Tracts,  p.  309). 

(n)  Scrimshire  v.  Scrimshire,  2  Haggardh  Consistory  Rep.  p.  417. 

Ruding  v.  Smith,  ih.  p.  384-6. 

So  Lord  Stowell  (in  a  prize  case,  it  is  true,  but  referring  to  the 
Jus  Gentium,  and  not  the  Jus  inter  Gentes)  :  ''This  is  the  law  not  of 
the  Court  only,  but  of  all  Courts,  and  one  of  the  first  principles  of 
imiversal  jurisprudence." — The  Betsy,  1  G.  Roh.  Adm.  Rep.  p.  94.  So 
he  speaks  of  "  The  general  ride  of  civilised  nations  "  as  to  derelict. — 
The  AquiJa,  ih.  p.  42.  "  Salvage  is  a  question  of  the  jus  gentium." — 
Ih.  p.  279. 

(o)  See  Foe.lix,  Preface  de  la  seconde  edition,  p.  vii. 
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distinguishing  whetlier  that  law  be  the  law  of  his  own  or 
of  a  Foreign  State. 

The  State  ought  to  permit  its  judge  to  treat  the 
Foreign  Law  as  one  of  the  sources  from  which,  in  the 
particular  case  before  him,  he  is  to  derive  justice.  It  ought, 
as  Lord  Stowell  observes,  to  make  it  a  principle  of  its  own 
law  to  adopt  the  law  of  the  foreigner  (p). 

XII.  Nevertheless,  there  are  exceptional  restrictions 
which  limit,  in  a  Commonwealth  of  States,  the  application 
of  this  principle  of  a  Common  Law ;  they  grow  out  of  the 
reason  and  nature  of  the  thing.  In  every  State  there  are 
various  kinds  of  laws,  the  special  nature  of  which  is  not 
in  harmony  with  this  principle. 

To  define  the  limits  of  these  exceptional  restrictions  is 
among  the  most  difficult  tasks  which  can  be  imposed  upon 
the  jurist. 

XIII.  These  exceptional  restrictions  partake  of  {q)  a 
political  and  (r)  of  a  moral  and  religious  character  :  for 
International  Comity,  like  International  Law,  can  only 
exist  in  its  lowest  degree  among  Independent  States ;  in 
its  next  degree  among  Independent  Civilized  States,  and  in 
its  highest  degree  among  Independent  Christian  States  {r). 
There  is  a  third  class  of  these  exceptional  restrictions, 
namely,  laws  of  a  stringent,  positive  character,  which 
are  the  peculiar  growth  of  the  peculiar  institutions  of  a 
Foreign  State, — an  exotic  incapable  from  its  nature  of 
being  transplanted  into  a  strange  soil.  Under  these  three 
categories  it  would  seem  that  all  these  exceptional  restric- 
tions may  be  classed. 

XIV.  First,  with  respect  to  those  of  a  political 
character. 


(p)  Dalrymple  v.  Dalrymple^  2  Haggard's  Consistory  Reports,  p.  39  ; 
et  vide  post. 

(q)  Savigny,  R.  R.  viii.  ss.  349-3G5. 
Story,  s.  28. 

Fcflix,  tit.  prelim,  chap.  iii.  (tome  i.  p.  28). 
(r)   Vide  ante,  vol.  i.  pt.  i.  ch.  i. 
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The  law  of  the  Foreign  State  cannot  be  admitted  into 
another  State  if  it  be  contrary  to  any  fundamental  or  con- 
stitutional law  or  usage  of  that  State. 

Under  this  head  are  included  the  following  proposi- 
tions : — 

1.  That  the  Foreign  Law  be  not  incompatible  with  the 
safety  of  the  State. 

2.  That  it  be  not  prejudicial  to  the  public  interest  of 
the  State. 

Under  this  head  also  may  be  mentioned  the  universal 
rule  that  one  State  will  not  administer  within  its  territory 
the  Criminal  Law  of  another  :  How  far  the  generality  of 
this  proposition  may  have  been  qualified  by  Treaties  on 
the  subject  of  Extradition,  and  the  practice  of  States 
thereupon,  has  been  considered  in  a  former  volume  of  this 
work  (s). 

XV.  Secondly — With  respect  to  Exceptional  Restric- 
tions arising  from  Moral  and  Religious  considerations,  no 
Foreign  Law  which  enjoins  or  sanctions  an  institution, 
custom  or  practice,  at  variance  with  the  immutable  Laws 
of  Right  written  by  the  finger  of  God  on  the  heart  of 
man  {t),  or  with  those  which  have  been  the  subject  of  His 
express  Revelation,  can  be  admitted  into  a  Christian 
State  {u). 

XVI.  With  respect  to  the  Exceptional  Restriction 
arising  from  considerations  of  the  stringent  positive  cha- 
racter of  the  Foreign  Law,  a  law  of  this  character,  the 
peculiar  growth  of  accidental  circumstances,  alien  to  the 
feelings,  habits,  and  Laws  of  the  State  which  would  have 
to  enforce  it,  has  no  claim  to  be  admitted,  on  the  ground 
of  Comity,  concerning  which,  in  such  a  case  as  this,  the 


(s)  Yol.  i.  pt.  iii.  ch.  xxi. 

(t)  '•'  Pacta  quae  contra  leges  constitutionesque  vel  contra  bonos  mores 
fiuntnullam  vim  habere  indubitati  juris  est." — Cod.  lib.  ii.  t.  iii.  6. 

"Pacta  qu8e  turpem  causam  continent  non  sunt  observanda." — 
Dig.  lib.  ii.  t.  xiv.  27,  §  4. 

(?t)  Vide  ayite,  vol   io  pt.  i.  ch.  iii. 
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rule  of  Huberus  is  sound — "  Quatenus  sine  prsejudicio  in- 
"  dulgentium  fieri  potest  "  (a?). 

XVII.  A  case  may  also  be  imagined  not  only  where 
there  is  a  conflict  between  the  laws  of  the  Foreign  State 
and  the  State  of  the  forum,  but  also,  where  it  is  a  matter 
of  doubt  which  should  prevail.  In  such  a  case,  the  tri- 
bunals of  North  American  United  States  {y)  have  declared 
themselves  strongly  in  favour  of  the  law  of  the  actual 
forum.  Probably  such  a  case  would  be  of  very  rare  oc- 
currence, but  the  principle  of  such  a  decision  appears  to 
the  writer  of  these  pages  very  questionable  {z). 

XVIII.  The  foregoing  categories  appear  to  comprise 
the  principles  which  regulate  the  application,  and  restrain 
the  enforcement  of  Foreign  Laws,  according  to  the  Comity 
of  States  ;  whether  that  Comity  be  administered  in  Courts 
of  Justice,  or  by  acts  of  the  Executive  or  of  the  Admi- 
nistrative authorities  {a).  Many  illustrations  of  the  pos- 
sible application  in  practice  of  the  restrictions  may  be 
imagined. 

For  instance, — no  Christian   nation  {b)   could  be  ex- 

(x)  De  Gonflictu  Leg.  lib,  i.  tit.  ii.  s.  2. 

Story,  speaking  of  Assignments  by  Bankruptcy  Laws,  says,  ' '  Be- 
sides, National  Comity  requires  us  to  give  effect  to  such  assignments 
only  as  far  as  may  be  done  without  impairing  the  remedies  or  lessen- 
ing the  securities  which  our  Laws  have  provided  for  our  own  citizens," 
s.  414,  He  relies  on  the  doctrine  of  Huberus. — Vide  post.,  as  to 
Bankruptcy  and  its  effects  in  Foreign  States, 

{y)  Story,  s.  28  ;  see  Saul  v.  His  Creditors,  vide  ante,  §  viii.  n.  (f). 

(z)  The  mischievous  extent  to  which  this  doctrine  may  be  easily 
pushed  appears  in  the  decision  of  the  Louisiana  tribunal  in  Olivier  v, 
Tovmes,  2  Martins'  {Amerlc.)  N.  S.  Reports,  p,  93;  s,c.  7  Martins,  p.  50, 

(a)  Fenton  v,  Livingstone,  3  Macq.  H.  L.  G.  p.  497. 

(5)  But  a  Christian  State  may  possess  a  Heathen  dependency, 
which  it  allows  to  continue  under  its  own  laws,  and  then,  if  the  last 
Court  of  Appeal  be  in  the  Christian  mother  State,  it  must  recognize 
the  Heathen  Law,  even  in  the  case  of  marriage.  See,  as  partly  illus- 
trating this  point,  a  decision  of  the  Privy  QounciX.—Ardassar  Cursctjee 
V,  Perozeboye,  10  Moore's  P.  G.  Rep.  374,  So  it  may  allow  an  unchris- 
tian race,  like  the  Jews,  to  live  according  to  their  own  laws  in  the 
Christian  territory.  But  these  are  questions  rather  of  Public  than 
International  Law. 
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pected  to  tolerate  Polygamy,  or  Incest,  within  its  territory, 
because  tlie  persons  practising  it  were  subjects  of  a  country 
which  permitted  such  connections.  Nor  could  a  Christian 
nation,  whose  law  regarded  certain  marriages  as  incestuous 
which  other  Christian  nations  sanctioned,  be  required  to 
recognise  the  validity  of  such  marriages  in  the  cases  of  its 
own  subjects,  though  celebrated  in  a  country  which  per- 
mitted them.  And  it  has  been  ruled  in  an  English  Court, 
that  when  a  Court  of  one  country  is  called  upon  to  enforce 
a  contract  entered  into  in  another,  it  is  not  enough  that 
the  contract  should  be  valid  according  to  the  law  of  the 
latter ;  for  if  any  part  of  the  contract  is  inconsistent  with 
the  law  and  policy  of  the  former,  the  contract  will  not  be 
enforced  even  as  to  another  part  of  it  which  ma,y  not  be 
open  to  this  objection,  and  which  may  be  the  only  part 
remaining  to  be  performed  (c). 

'No  country  which  held  the  status  of  slavery  to  be 
abominable,  and  unwarranted  by  the  laws  of  God  and  man 
(as  most  Christian  nations  do  at  this  moment),  would  allow 
any  title  to  property  of  this  description  to  be  set  up,  or 
any  legal  consequences  to  be  drawn  from  it  within  her 
dominions. 

XIX.  In  the  case  of  the  Creole  (d),  which  formed  the 
subject  of  a  dispute  between  Great  Britain  and  the  United 
States  of  America  in  1842,  this  doctrine  was  steadily 
maintained  by  the  former  power.  That  vessel,  having 
been  driven  by  stress  of  weather  into  the  Bahamas,  a 
British  port,  certain  slaves  on  board  her,  who  were  being- 
conveyed  from  one  port  of  America  to  another,  where  the 
curse  of  slavery  then  existed,  rose  upon  their  master,  over- 
powered him,  and  effected  their  escape.  The  British 
authorities  refused  to  allow  any  force  to  be  used  towards 
these  persons  to  compel  them  to  return  to  slavery  ; — the 

(c)  Hope  V.  Ho2ye,  S  De  G.,  M.  ct-  G.  p.  731  ;  3  Jur.  N.  S.  p.  4.54 ; 
26  L.  J.  Ch.  p.  417. 

(d)  See  the  case  of  the  Creole  considered  by  R.  Phillimore,  in  a 
letter  to  Lord  Ashbnrton,  pubhshed  in  1842. 
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Comity  of  Nations,  through  which  alone  such  force  could 
have  been  exercised,  did  not  require  her  to  sacrifice  a 
fundamental  principle  of  her  laws — namely,  the  inviolable 
right  of  personal  liberty  of  all  persons  within  her  realms 
— in  order  to  enforce  therein  the  ordinances  of  another 
country. 

Long  before  this  period,  and  while  Great  Britain  was 
still  largely  participating  in  the  accursed  traffic — from  the 
guilt  of  which  she  had  endeavoured,  before  the  time  of  the 
last-mentioned  occurrence,  by  every  means  in  her  power, 
to  purge  herself — in  the  year  1771,  the  decision  of  Lord 
Mansfield,  in  the  famous  case  of  Somerset,  the  Negro, 
had  shown  that  she  applied  this  vital  maxim  of  her  Con- 
stitutional Law,  under  circumstances  of  far  greater  em- 
barrassment, rigorously  against  the  interests  of  her  own 
subjects.  France  appears  to  have  held  steadily  the  same 
doctrine  (e). 

XX.  Again,  no  State  can  be  expected  to  enforce  the 
execution  of  any  law  which  offends  the  religious  feeling  of 
the  community — such,  for  instance,  as  the  law  that  the 
descendants  of  a  Jew,  who  had  been  converted  to  Chris- 
tianity, should  be  excluded  from  the  right  of  succession 
ah  intestato,  or  such  as  the  old  Irish  Popery  Laws, 
branded  with  deserved  infamy  in  the  immortal  writings  of 
Burke  (/). 

XXL  No  State  would  allow  a  foreigner  to  do  any  act 
with  respect  to  another  foreigner  of  the  same  nation,  which 

(e)  Demangeat,  Du  Statut  Personnel,  Revue  Pratique  de  Droit  Fran- 
fais,  t.  i.  p.  57. 

(/)  Vide  ante,  vol.  ii.  App.  ii.  "  Unfortunately  (Story  observes), 
from  a  very  questionable  subserviency  to  mere  commercial  gains, 
it  has  become  an  established  formulary  of  the  Common"  (he  means 
the  English  and  American)  "  Law,  that  no  nation  will  regard  or 
enforce  the  Revenue  Laws  of  any  other  country ;  and  that  the 
contracts  of  its  own  subjects  made  to  evade  or  defraud  the  laws  or 
j  ust  rights  of  foreign  nations  may  be  enforced  in  its  own  tribunals. 
Sound  morals  would  seem  to  point  to  a  very  different  conclusion. 
Pothier  has  ....  reprobated  the  doctrine  in  strong  terms." — Con- 
Hici  of  Lav:s,  s.  245. 
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act  would  violate  the  law  of  the  State,  though  permitted 
by  the  law  of  their  own  land.  No  foreigner,  for  instance, 
would  be  allowed  to  inflict  any  chastisement  or  cruelty 
upon  his  wife,  or  any  member  of  his  family  or  suite, 
because  such  chastisement  or  cruelty  would  be  authorised 
by  the  law  of  the  foreigner's  native  country. 

XXII.  The  foregoing  cases  relate  principally  to  the 
question  of  allowing  the  operation  of  Foreign  Laws  at 
variance  with  the  religion  or  morality  of  the  State. 
There  are  others  in  which  the  application  of  these  laws 
is  denied,  because  injurious  to  the  public  policy  of  the 
nation  (g). 

XXIII.  Thus  Great  Britain  and  the  United  States  of 
North  America,  till  recently,  considered  the  allegiance  of 
native  subjects  as  indelible;  and  though  they  allowed  them 
to  be  domiciled  in  another  country,  and  would  consider 
them  as  subjects  of  that  country  in  many  respects,  e.g. 
with  regard  to  their  succession  to  personal  property,  to 
their  contracts  and  other  matters,  they  would  not  allow 
them  so  to  incorporate  themselves  with  another  nation,  -as 
to  become  at  liberty,  in  the  event  of  war  breaking  out 
between  the  country  of  their  domicil  and  that  of  their 
birth,  to  bear  arms  against  the  latter  (h).  Prisoners  of 
this  description  were  considered  as  rebels,  and  not  as  lawful 
enemies. 

XXIV.  If  a  State,  upon  grounds  which  are  supposed 
to  concern  the  welfare  and  safety  of  the  Constitution,  im- 
press a  personal  incapacity  upon  its  Sovereign  or  its  sub- 
ject (i)  to  enter  into  a  contract  of  a  particular  description, 
that  State  will  not  hold  valid  such  a  contract  because  it 
was  executed  in  a  foreign  land,  according  to  the  Municipal 
Law  of  which  it  was  legal  and  binding.  England,  by  the 
Royal  Marriage  Act,  impressed  a  personal  incapacity  upon 

(g)  As  to  champerty  {Grell  v.  Levy,  10  C.  B.  N.  S.  p.  73),  vide  post, 
§  dcxxvi.  note. 

(h)  Vide  ante,  vol.  i.  §  cccxxxi. 
(i)  Vide  pod,  §  cccxcvi.  note. 
VOL.  IV.  C 
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certain  members  of  the  Royal  Family  to  conti^act  a  mar- 
riage except  under  certain  conditions ;  and  the  tribunals 
of  this  country  refused  to  recognise  a  marriage  duly  and 
legally  contracted,  according  to  the  lex  loci  contractus,  by 
a  member  of  that  family,  in  a  foreign  land,  but  with  re- 
spect to  which  these  conditions  had  not  been  fulfilled  : 
England  has  also,  by  the  express  provisions  of  a  statute  [h), 
rendered  it  unlawful  for  any  of  her  subjects,  "  wheresoever 
"  residing,"  to  be  the  possessor  or  purchaser  of  a  slave 
even  in  any  State.  Upon  this  subject  also  an  indelible 
personal  incapacity  is  by  this  law  impressed  upon  the 
Englishman,  and  though  the  penalty  of  infringing  it  can- 
not be  inflicted  upon  him  while  he  is  resident  in  a  State 
which  permits  slavery,  it  will  reach  him  whenever  he 
comes  within  the  jurisdiction  of  England. 

XXV.  But  where  these  ^  ExcejDtional  Restrictions  do 
not  apply,  a  State  can  then  (to  borrow  the  phrase  of  Vattel) 
perform  an  office  for  another,  nation  without  neglecting  its 
duty  towards  itself :  or  rather  Comity  then  assumes  the 
character  of  a  Jus  Gentium  Privatum  ;  the  general  principle 
of  which  cannot  be  more  happily  conveyed  than  in  the 
language  {I)  of  Lord  Stowell's  celebrated  judgment  in 
Dalrymple  v.  Dalrymple,  where,  deciding  in  an  English 
Court  upon  the  validity  of  a  Scotch  marriage,  he  said, 
"  Being  entertained  in  an  English  Court,  it  must  be  ad- 
"  judicated  according  to  the  principle  of  English  law 
"  applicable    to   such   a    case.       But   the    only    principle 

(k)  6  &  7  Vic.  c.  98,  s.  1. 

(l)  2  Haggard's  Consist.  JRep.  p.  58.  See  also  Toivnsendv.  Jamison, 
9  Howards  Amer.  Rep.  p.  407  ;  18  Curteish  Amer.  Rep.  p.  202.  TJie 
following  passages,  from  this  judgment  of  the  Supreme  Court  of  the 
'United  States  of  North  America,  are  Avorthy  of  all  consideration  : — 

"It  has  become,  as  we  have  always  said,  a  fixed  rule  of  the  ji/ 6- 
gentium  privatum,  unalterable,  in  our  opinion,  either  in  England  or  in 
the  States  of  the  United  Slates,  except  by  legislative  enactment, — 
when  there  is  no  positive  rule  affirming,  denying,  or  restraining  the 
operation  of  Foreign  Laws,  courts  establish  a  Comity  for  such  as  are 
not  repugnant  to  the  policy  or  in  conflict  with  the  laws  of  the  State 
from  which  they  derive  their  organization." 
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"  applicable  to  such  a  case  by  the  law  of  England  is,  that 
"  the  validity  of  the  marriage  rights  must  be  tried  by 
"  reference  to  the  law  of  the  country  where,  if  they  exist 
"  at  all,  they  had  their  origin. 

"  Having  furnished  this  principle,  the  law  of  England 
"  withdraws  altogether,  and  leaves  the  legal  question  to 
''  the  exclusive  judgment  of  the  law  of  Scotland." 


The  principal  sources  of  Private  International  Law  are  the  follow- 
ing :— 

I.  Writers  on  General  or  Public  International  Law — they  have 
rarely  or  very  incidentally  touched  upon  Comity  or  Private  Inter- 
national Law  : — 

Grotius,  pp.  416-593,  595,  675-697. 

Fufendorf^  De  Jure  N.  et  G.  lib.  ii.  c.  iii.  p.  150,  fol.  ed. 

Bynkershoek,  De  Foro  Legatorum,  c.  ii. 

Giitbther,  Eu7-opdisches  Volkerrecht,  pp.  30,  31. 

Zouch,  De  Jure  Feciali  sive  de  judiclo  inter  gentes,  iii. 

Vattel,  liv.  ii.  c.  viii. 

Martens,  Dr.  des  Gens,  liv.  iii.  c.  iii.  ss.  93,  98,  99,  100. 

Heffter,  s.  35. 

II.  Civilians  or  commentators  on  the  Roman  Law — they  have  occa- 
sionally dealt  with  this  question  :— 

Bartolus,  in  Codicem,  lib.  i.  c.  De  Summd  Trinitate,  n.  13-51.  This 
is  the  fountain  of  Private  International  Jurisprudence.  Without  a 
careful  study  of  this  Commentary,  nobody  can  be  thoroughly  versed 
in  the  history  of  the  progress  of  the  principles  of  Private  Interna- 
tional Law.  Who  would  have  expected  such  a  treatise  in  a  Gloss  on 
the  words  "  cunctos  populos  "  in  a  chapter  De  Sunimd  Trinitate  ? 

J.  Voet,  in  his  Conimeidary  on  the  Pandects,  lib.  i.  t.  iv.  De  Constitut. 
Princ. ,  at  part  ii.  De  Statutis,  ss.  1-22. 

Huberus,  Prxlect.  ad  Pandectas,  treats  De  Conjilctu  Legum  in  an 
Appendix  to  lib.  i.  t.  iii.  De  Legibus,  ss.  1-15. 

MvMenhruch,  Doctrina.  Pandectarum,  lib.  i.  c.  iv.  De  ratione  quae 
inter  plures  leges  vel  concurrentes  vel  secum  dissidentes  intercedit, 
pp.  148-159  (a.d.  1830). 

Puchta,  Instit.  I.  360,  explains  Jus  Gentium. 

Savigny,  System  des  R.  Rechts,  I.  s.  22  (112-119),  explains  Jus  Gen- 
tium, showing  how  it  affected  the  jus  civile.  Here  Jus  Gentmm  is  in 
fact  Comity. 

III.  Writers  on  Municipal  Law  treating  incidentally  of  Private  In- 
ternational Law  : — 

c  2 
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B.  D^ Argentre,  Comment,  ad  patrias  Britonum  leges.  The  218th 
Article  of  the  Customs  of  Bretagne  ordains  that  no  one  shall  leave 
away  from  his  natural  heirs  more  than  one-third  of  his  immoveable 
property.  Thereupon  arose  the  question  whether  immoveables  situated 
out  of  Bretagne  ought  to  be  included  in  this  third.  D'Argentre,  in  the 
sixth  Gloss  upon  the  218th  Article,  enters  fully  into  the  question  of 
the  collision  of  laws,  pp.  601-620.  The  work  was  published  after  his 
death,  a.d.  1608. 

C.  Rodenburg,  De  Jure  Conjtigum.  The  question  of  the  Collision 
of  Laws  is  treated  of  at  length  in  his  Prxlimiiiaria,  pp.  13-178  (a.d. 
1653). 

D^Aguesseau,  xiii.  639,  Memoire  sur  Vexecution  des  Contrats  passes 
et  jugemens  rendus  en  pays  Strangers,  ib.  638  ;  Memoire  sur  Vexecution 
des  jugemens  entre  les  Souverains. 

Masse,  Le  Droit  Commercial  dans  ses  rapports  avec  le  Droit  des  Gens 
et  le  Droit  Civil,  tome  ii.  c.  i.  Des  Relations  Internationales  Indivi- 
duelles,  ou  Du  Droit  International  Prive  (a.d.  1874,  3rd  ed.). 

Merlin,  Repertoire  de  Jurisprudence  ;  tit.  "  Etranger"  and  "  Sou- 
verainete." 

M.  Cochin,  (Euvres  completes,  edit.  Paris,  1821. 

Demolombe,  Cours  de  Code  Civil,  tome  i.  tit,  i.  c.  iii.  Quelle  est  la 
condition  juridique  des  Strangers  en  France,  and  tit.  iii.  Du  Domicile, 
A.D.  1845". 

Demangeat,  Histoire  de  la  condition  civile  des  Etrangers  en  France, 
A.D.  1844. 

Legat,  Code  des  Etrangers,  ou  Traite  de  la  Legislation  Frangaise  con- 
cernant  les  Etrangers,  a.d.  1832. 

Thol,  Das  Handelsrecht,  1.  Einleitung,  a.d.  1847. 

Piittlittgen,  Die  gesetzliche  Behandlung  der  Ausldnder  in  Oesterreich. 

Kenfs  Comment,  on  American  Laiv,  I.  187- 

BeWs  Commentaries  on  the  Laivs  of  Scotland  in  relation  to  Mercantile 
and  Maritime  Law,  vol.  i.  Introduction  ;  vol.  ii.  p.  1294.  Interim- 
tional  Law  relating  to  Banl'ruptcy,  ed.  Shaw,  a.d.  1858. 

Cole,  On  Domicil  of  E)iglishmen  in  France,  a.d.  1857. 

F ranch,  De  Bodmeria,  Liibeck,  1862, 

Das  Handels-,  See-,  und  Wechselrecht  von  Prof.  Dr.  Wilhelm  Ende- 
mann,  p.  487  (in  the  Encyclopddie  der  Rechtswissenschaft  u.  s.  w.  von 
Dr.  Franz  von  Holtzendorlf,  Prof,  der  Rechte  in  Berlin,  1873).  He 
says:  "Das  Handelsrecht  im  weitesten  Sinne  umfasst  alle  auf  den 
Handel  beziigliche  Norinen,  auch  die  des  oftentlichen  Rechts,  welche 
die  staatsrechtliche  administrative,  so  wie  namentlich  die  internationale 
Regelung  des  Handels  betrefFen." 

Boulay-Patey  :  Cours  de  Droit  Commercial  Maritime,  Paris,  1854. 

Papers  on  Maritime  Legidation,  with  a  translation  of  the  German 
Mercantile  Law  relating  to  Maritime  Commerce,  by  E.  E.  Wendt. 
2nd  ed.  1871. 
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Das  allgemeine  Deutsche  Handelsgesetzhuch  u.  s.  w. ,  mit  Kommentai\ 
herausgegeben  von  H.  Makower.     Berlin,  1885. 

lY.   Writers  on  Private  International  Law,  per  se  : — 

P.  Voet,  De  Statutis  eorumque  concursu,  ss.  4,  9,  10,  11,  upon  the 
Collision  of  Statutes  (a.d.  1661). 

J.  N.  Hertius,  De  Collisione  Legum  (a.d.  1688).  Comment,  et 
opuscul.  vol.  i.  pp.  118-154. 

L.  BouUenois,  Ti  aite  de  la  personnalite  et  de  la  realite  des  Loix,  &c. 
(1766,  A.D.).  It  is  a  French  translation  with  considerable  additions 
of  Rodenburg's  work. — D.  Meier ^  De  Confiictu  Legum  (a.d.  1810). 

G.  V.  Struve,  TJeher  das  positive  Rechtsgesetz  in  seiner  Beziehung  auf 
rciumliche  Verhdltnisse  (a.d.  1834). 

W.  Schdffner,  E^itwichelung  des  hiternationalen  Privatrechts  (a.d. 
1841). 

Putter,  Das praktische  Enropdische  Fremdensrecht,  a.d.  1845. 

Wdchter  wrote  some  excellent  numbers,  ' '  Ueber  die  Collision  der 
Privatrechtsgesetze,"  in  a  German  publication  entitled  ^'Archiv  fiir 
die  civilistische  Praxis,'*''  24th  and  25th  volumes  (a.d.  1841-2). 

Bocco  :  DelV  uso  e  autoritd  delle  leggi  del  Regno  delle  Due  Sicilie  con- 
siderate nelle  relazioni  con  le  persone  e  col  territorio  degli  Stranieri 
(a.d.  1837). 

Foelix,  Du  Droit  International  Prive,  ou  du  Conjiit  des  Lois  de  diffe- 
rentes  Nations  en  matiere  de  Droit  Prive  (edition  by  M.  Demangeat  in 
1856). 

Henry,  Judgment  in  Odwin  v.  Forbes,  a.d.  1823. 

Story,  Commentary  on  the  Conjiict  of  Lav)s,  ed.  1872. 

Purge,  Commentaries  on  Colonial  and  Foreign  Laws  generally.,  and 
in  their  conflict  with  each  other  and  the  Law  of  England,  a.d.  1838. 

R.  Phillimore,  The  Law  of  Domicil,  a.d.  1847. 

Westlake,  Private  Internatioyial  Laiv,  a.d.  1880. 

Savigny,  System  des  heutigen  Bomischen  Bechts,  Achter  Band,  a.d. 
1849. 

This  eighth  volume  of  the  author's  great  work  is  entirely  occupied 
with  Private  International  Law. 

Bar,  Das  Internationale  Privat-  und  Strafrecht.     Hannover,  3862. 

Lawrence,  Commentaire  sur  les  Elements  du  Droit  International,  d;c. 
de  Wheaton,  Tome  iii.     Leipzig,  1873. 

Wharton,  On  the  Conflict  of  Laws,  Philadelphia,  1872. 

V.  The  decisions  of  Courts  of  Justice  of  Independent  States  upon 
questions  involving  a  conflict  of  Laws.  See  B rightly^ s  decisions  of  the 
American  Federal  Courts  :  title,  "  Conflict  of  Laws." 

VI.  Lex  Mercatoria  of  Independent  States. 

VII.  Civil  Codes  of  States  into  which  express  provisions  on  the 
subject  of  Private  International  Law  have  been  incorporated. 
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CHAPTER   II. 

PLAN    OF    THE    WORK. 

XXVI.  In  the  former  Chapter  it  has  been  stated  that 
the  Judge  who  has  to  decide  as  to  a  particular  Jural  Rela- 
tion which  comes  into  contact  with  the  laws  of  divers  States, 
ought,  as  a  general  rule,  to  arrive  at  his  decision  by  apply- 
ing to  that  particular  Jural  Relation  that  positive  law  to 
which  it  is,  according  to  its  true  nature,  properly  subject. 
All  positive  law  is  derived  from  a  State  (a),  that  is,  from  a 
particular  defined  territory  occupied  by  a  particular  people, 
governed  by  their  own  Ruler. 

The  enquiry,  therefore,  to  what  positive  law  a  particular 
Jural  Relation  is,  according  to  its  own  nature,  subject, 
necessarily  involves  the  further  enquiry  as  to  the  territory 
from  which  the  positive  law  is  derived.  This  necessarily 
leads  to  a  further  enquiry  as  to  what  are  the  ties  which 
bind  an  individual  (persona),  and  all  that  appertains  to  his 
personal  rights  {Status,  Vetat  du  droit,  Rechtszustand) ,  to  a 
particular  territory  so  as  to  subject  him  to  its  laws. 

XXVII.  We  may  consider  the  individual  (persona)  in 
himself,  with  his  personal  rights,  abstractedly ;  that  is, 
without  reference  to  other  considerations  than  the  actual 
place  in  which  he  corporeally  exists  or  resides  ;  and  then 
these  ties  appear  to  be  of  a  twofold  character,  arising  out 
of— 

1.  Origin ; 

2.  Domicil. 

It  is  by  reference  to  the  positive  law  of  his  Origin  or 
his  Domicil,  that  the  personal  state  or  legal  condition  of 

(a)  Vol.  i.  pt.  i.  c.  i. 
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the  individual — his  status — his  capacity  of  actually  acquir- 
ing or  being  passively  the  subject  of  Jural  Relations — is  to 
be  ascertained. 

XXVIII.  But  we  must  also  consider  the  individual 
with  reference  to  his  acts,  and  the  Jural  Relations  which 
accrue  therefrom  :  and  then,  in  order  to  discover  to  what 
positive  law  these  Jural  Relations  should  be  subject,  we 
are  led  beyond  the  consideration  of  the  particular  territory 
to  which,  by  Origin  or  Domicil,  the  individual  may  be 
attached. 

The  positive  law  of  the  territory  in  which  the  acts  of 
the  individual  have  been  done,  from  which  these  Jural 
Relations  have  accrued,  must  be  considered,  and  also  the 
positive  law  of  the  territory  of  other  individuals  with 
whose  Jural  Relations  his  acts  have  brought  him  into 
contact. 

These  Jural  Relations  may  be  classified  under  the  two 
great  categories  of — 

1 .  Jural  Relations  of  Family  ; 

2.  Jural  Relations  of  Things  or  Property. 

XXIX.  The  positive  law  which  should  govern  these 
Jural  Relations,  when  they  are  in  contact  with  divers 
positive  laws,  should  be  the  positive  law  to  which  they 
are  naturally  subject;  or,  as  it  is  sometimes  said  the  law 
of  the  territory  in  which  the  Jural  Relation  has  its  seat. 

Or  it  may  be  thus  expressed  :  the  individual  is  cout 
nected  with  positive  law  in  a  threefold  manner,  namely, 

1.  By  his  person  ; 

2.  By  his  acts  ; 

3.  By  his  property. 

XXX.  In  the  present  treatise  it  is  proposed  to  con- 
sider both — 

1.  What  law  ought  to  govern  the  particular  Right  or 
Jural  Relation  which  comes  in  contact  with  divers  laws ; 
and 
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2.  What  law  b}^  the  consent  of  States  does  practically 
govern  such  Jural  E-elation. 

The  arrangement  of  the  subject  will  be  as  follows  : — To 
consider — 

First,  Origin  and  Domicil ;  and,  as  necessarily  con- 
nected therewith,  the  Personal  Status  of  the  Individual. 

Secondl}",  the  Legal  Relations  arising  from  Family — 
under  which  head  will  be  included — 

1.  Marriage  and  Divorce. 

2.  Legitimacy. 

3.  Parental  authority  over 

a.  Persons  |    .^,  .,, 
7     -D  x    1  or  Children. 

0.  Property) 

4.  Guardianship. 

Thirdly,  Property — under  which  head  will  be  included  — 

1.  Rights  to  specific  things  ; 
a.  Immoveables. 

h.  Moveables. 

2.  Rights  to  compel  certain  persons  to  do  certain 

things,  or  Obligations — of  which  Contracts  are 
a  branch. 

3.  Rights  relating  to  Succession,  whether  Testa- 

mento  or  ah  Intestato. 

Fourthly,  The  rules  which  govern  the  Form  and  Manner 
of  Procedure  in  actions  or  suits  in  which  the  subject  of  a 
Foreign  State  is  Plaintiff  or  Defendant. 

Fifthly,  Criminal  International  Law,  which  concerns 
the  unlawful  acts  of  a  subject  of  a  Foreign  State  (6). 

(b)  This  is  treated  of  by  Foelix  under  Private  International,  but  by 
Savigny  as  a  matter  of  Pablic  International,  Law,  because  the  State  is 
prosecutor.    Vide  ante,  vol.  i.  pt.  iii.  c.  xviii.  "Right  of  Jurisdiction 
over  Persons."     An  essay  on  this  subject  has  been  written  by  a  late 
Home  Secretary,  Sir  George  Cornewall  Lewis. 
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CHAPTER  III. 

ORIGO. 

XXXI.  The  expressions  "  Origo  "  (a)  and  "  Domi- 
cilium  "  (6)  have  been  engrafted  into  all  modern  jurispru- 
dence from  the  Roman  Law.  Savigny  (c),  however,  justly 
warns  us  against  the  danger  of  a  false  application  of  sup- 
posed technical  expressions  of  that  law,  as  connected  with 
these  words. 

The  warning,  however,  is  not  needed,  or  scarcely 
needed,  as  to  the  word  domicilium,  the  Rules  of  Law  re- 
specting which  have  not  been  essentially  modified  by 
modern  usage,  and  which  in  practice  are  correctly  applied. 

But  with  respect  to  the  word  Origo,  the  case  is 
different.  A  greater  danger  of  mistake  exists  as  to  it; 
not  on  account  of  any  obscurity  in  the  Roman  decisions 
upon  the  subject,  but  because  the  modern  status  of  the  in- 
dividual differs  essentially  from  that  which  he  possessed 
under  the  Roman  Empire.  This  is  a  danger  of  which  the 
practice  of  modern  law  scarcely  admonishes  us. 

The  word  Origo  is  so  easily  translated  into  the  words 
place  of  hirth  {lieu  de  la  naissance — Gehurtsort),  that  mo- 
dern jurists  (including  among  their  number  those  who 
were  acquainted  with  the  true  meaning  of  Origo  in  the 
Roman  Law)  have  frequently  so  rendered  it : — "  The  mere 
place  of  birth/'  Savigny  says,  "  is  an  accidental  circum- 
stance  without   any    "  legal   influence    whatever."      The 

(a)  Origin.     L'origine,  Herkunft. 

(6)  Domicil.     Domicile,  Wohnsitz,  [Woonplaats,  Domicilio.] 
(c)  R.  R.  viii.  s.  350.     The  following  slight  sketch  is  chiefly  taken 
from  his  large  picture. 
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English  lawyer,  at  least  {d),  is  aware  that  this  statement 
is  too  broad,  inasmuch  as  the  mere  accident  of  birth  in 
English  territory  is  attended  with  most  important  legal 
consequences  to  the  person  born  therein  (e).  The  French 
lawyer  knows  that  the  individual  who  is  domiciled  in 
France  may  yet  be,  in  many  civil  respects,  considered  as  a 
foreigner.  And  in  [the  German  cantons  of]  Switzer- 
land (/),  as  Savigny  himself  afterwards  remarks,  there  is  a 
jus  originis  springing  from  hirtli  in  a  particular  commune, 
and  a  jus  domicilii,  from  domicil  in  a  commune,  the  former 
overruling  the  latter  in  the  more  important  Jural  Relations. 

XXXII.  Towards  the  close  of  the  Republic  and  during 
the  first  centuries  of  her  Empire,  Italy,  with  the  exception 
of  Rome,  consisted  of  a  variety  of  urban  communities 
which  were  called,  for  the  most  part,  municipia  and  colonice. 
Each  of  them  possessed  a  kind  of  constitution  of  their  own 
— their  own  magistrates,^  their  own  jurisdiction,  and 
sometimes  their  own  legislation.  Every  inhabitant  of 
Italy  appertained  either  to  Rome  or  to  one  of  these  urban 
communities. 

The  provinces,  on  the  contrary,  had  ^originally  very 
various  constitutions ;  but  these,  in  the  time  of  the  great 
jurists  of  the  two  first  Christian  centuries,  had  become 
assimilated  with  the  Italian  communities.  The  general 
appellation  of  these  urban  communities  was  civitates  or 
reipuhlicce  :  their  domain  was  designated  territorium,  an 
expression  which  occurs  often  in  the  Justinian  compila- 
tions, and  sometimes  regio.  The  vici  were  rural  subdivi- 
sions of  the  civitas.  The  individual  was  bound  to  the 
urban  community  in  two  ways  :   1st,  by  the  Right  of  Citi- 

(d)  Vide  post  ;  and  see  Story,  ss.  51-74,  for  the  opinions  of  Foreign 
Jurists,  which,  he  says  (s.  81),  lay  down,  "  that  the  law  of  the  domicil 
of  origin,  or,  the  law  of  the  actual  domicil,  is  of  universal  obligation 
as  to  the  capacity,  state,  and  condition  of  persons."  Very  unsatisfac- 
tory, it  must  be  admitted. 

(e)  Fide  post,  §  xxxiv. 

(/)  Savigny,  R.  R.  s.  358.  It  is  remarkable  that  this  peculiarity 
appears  to  have  no  connection  with  the  Roman  j  urisprudence  ;  vid 
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zenship  generally  founded  on  birth  {Origo)  (g)  ;  2,  by  the 
Right  of  Domicil  {domicilium)  within  the  territorium  (h). 

XXXIIT.  There  are  certain  passages  in  the  Roman 
Law  which  classify  the  free  inhabitants  of  the  Empire  as 
follows — Gives,  Latini,  Peregrini^  which  classification  at 
first  sight  appears  to  apply  to  each  class  a  determinate 
positive  law:  but  this  is  not  so.  The  classification  did 
indeed  materially  affect  the  capacity  of  individuals,  e,g, 
the  Gives  had  connuhium  and  commercium — the  Latini 
had  commercium  only — the  Peregrinus  had  neither:  but 
the  classification  has  no  bearing  on  the  consideration  to 
which  entire  system  of  positive  law  the  individual  was 
subject  (i). 

The  tie  which  bound  the  individual  to  an  urban  com- 
munity, or,  speaking  generally,  municipality,  whether  it 
sprang  from  origo  or  domicilium,  produced  three  effects  or 
consequences. 

1.  It  subjected  him  to  a  share  of  the  burdens  and 
charges  {munera)  of  the  community  (k). 

2.  It  subjected  him  to  the  jurisdiction  of  the  community 
{forum  originis  vel  domicilii).  The  plaintiff  {actor)  was 
bound  to  institute  his  suit  in  the  forum  of  the  defendant 
{rei),  but  he  might  choose  the  forum  originis  or  the  forum 
domicilii. 

3.  It  fastened  upon  him  the  particular  law  of  the  com- 
munity as  a>  personal  attribute  {lex  originis — domicilii). 

This  last  of  the  three  effects  or  consequences  Savigny  {I) 
points  out  as  of  extreme  importance.     There  is,  he  says, 

(g)  "  Municipem  aut  nativitas  facit,  aut  manumissio,  aut  adoptio." 
Dig.  lib.  1.  t.  i.  1. 

(/i)  ^^  Gives  quidem  origo  manumissio  allectio  vel  adoptio,  Incoias 
vero  .   .   .  domicilium  isicit.^' — Cod.  lib.  x.  t.  xxxix.  7. 

(^)  Savigny,  B.  R.  s.  356. 

(k)  Muneris  particeps — but  the  exact  primitive  meaning  of  this 
word  is  doubtful ;  it  came  to  be  the  designation  of  all  who,  out  of 
Rome,  had  rights  of  citizenship,  their  connection  with  their  particular 
community  being  generally  expressed  by  the  word  origo  or  patria. 

{I)  Savigny,  R.  R.  s.  356. 
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an  intimate  connection  between  all  the  three  effects,  but 
especially  between  the  two  last  (m),  which  are  to  be  re- 
garded but  as  different  sides  of  one  whole — different 
appearances  of  the  same  local  or  territorial  law  to  which 
the  individual  is  subject. 

The  intimate  connection  between  the  jurisdiction  of, 
and  the  ijarticular  law  derived  from,  the  Community  is  a 
principle  which  extends  beyond  the  mere  antiquarian  con- 
sideration of  the  Roman  Constitution  ;  it  lies,  in  fact,  at 
the  root  of  the  existing  Private  International  Law  ;  it 
furnishes  the  true  solution  of  the  problem,  What  law  shall 
govern  that  Jural  Eelation  which  comes  in  contact  with 
the  law  of  divers  territories  [n)  ? 

XXXIY.  The  observations  in  the  last  section  are  ap- 
plicable, it  will  be  remarked,  to  the  tie  by  which  Domicilinm, 
as  well  as  to  that  by  which  Origo,  binds  an  individual  to 
a  State.  In  truth,  the  effect  of  mere  Origin  or  Birth  in 
binding  the  individual  to  a  particular  territory,  and  sub- 
jecting him  to  the  law  thereof,  appears  chiefly  in  the  con- 
sideration of  Public  International  Law,  and  has  been 
treated  of  in  an  earlier  volume  of  this  work  in  a  chapter 
upon  "The  right  of  Jurisdiction  over  Persons"  inherent 
in  the  government  of  every  independent  State  (o)  ;  and 


(m)  See,  too,  Bynkershoek,  De  Foro  Leg.  c.  ii. ;  Forum  competens, 
founded  by  origo  et  natura.     Suhjectio  duplex — 1,  rei,  2,  personge. 

(n)  This  appears  to  me  to  give  fairly,  as  far  as  the  EngUsh  lan- 
guage will  allow,  Savignifs  meaning. 

(o)  Vol.  i.  pt.  iii.  c.  xviii.  :  "  Right  of  Jurisdiction  over  Persons." 
In  Sheddenv.  Patrick,  1  Macqv.een's  House  of  Lords  Cases,  p.  611,  Lord 
Chancellor  Cranworth  observes,  that  in  England,  iiidej^endenthj  of 
Siatufe  Laic,  and  with  certain  exceptions,  every  one  born  abroad  is  an 
alien.     See,  also,  Mr.  TVestlake^s  Private  Lnternational  Law,  c.  ii. 

The  English  Statutes  are  25  Edw.  III.  stat.  1  ;  7  Anne,  c.  5  ;  4 
Geo.  II.  c.  21  ;  13  Geo.  III.  c.  21  ;  7  and  8  Vic.  c.  6Q,  s.  3,  [which 
is  now  repealed  by  33  Yic.  c.  14]. 

English  Leading  Cases.— Bacon's  Case,  Croke's  Car.  Reports,  p.  602, 

Doe  V.  Jones,  4  Term  Reports,  p.  308. 

Countess  de  Conway^s  Case,  2  Knapp's  P.  C.  Rep.  p.  364. 

Count  de  WalVs  Representatives  Case,  6  Moore's  P.  C.  Rep.  p.  216. 
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also  the  collateral  question  as  to  the  acquisition  of  a  new 
and  the  loss  of  an  old  national  character.  The  theory  of 
Domicil  has  in  fact,  with  few  but  important  exceptions, 
swallowed  up  the  theory  of  Origin  in  all  matters  of 
Comity. 

The  effect  of  Origin  is,  liowever,  still  seen  -when  the 
positive  law  of  the  State  in  which  a  man  is  born  affixes  an 
indelible  incapacity  upon  its  subject  to  do  certain  acts,  and 
enter  into  certain  obligations.  Thus,  in  Switzerland  the 
jus  originis  of  the  commune  may  decide,  in  preference  to 
the  jus  domicilii  J  both  the  local  positive  law  and  the  forum 
in  suits  concerning  Divorce  and  Succession.  The  law  of 
England  incapacitates  an  Englishman  from  possessing 
a  slave  in  any  State,  and  certain  members  of  its  Royal 
Family  from  contracting  marriages  (p)  in  any  State  with- 
out certain  previous  consents.  The  law  of  England  also 
applied  the  law  of  treason — though  this  is  a  matter  of 
Public  International  Law — with  great  severity,  affixing, 
till  quite  recently,  on  all  who  have  been  horn  from  parents 
who  are  not  enemies  {q)  within  its  territory  an  indelible 
allegiance,  and  therefore  an  indelible  incapacity  to  bear 
arms  against  herself  (r).      So  with  regard  to  incestuous 

These  two  last  Cases,  and  Bacon's  Case,  were  before  the  7  &  8  Vic. 
c.  66,  s.  16  of  which  makes  the  foreign  wife  of  an  Englishman  an 
Englishwoman  ;  and  it  has  been  holden  in  a  criminal  case  that  she 
cannot  refuse  this  character,  but  must  accept  it  with  its  advantages 
and  disadvantages. — Maria  Manning's  Case,  2  Carrington  d  Kirivan^s 
Rep.  p.  887  ;  also  of  course  before  33  Vic.  c.  14,  which  repeals  the 
former  statute. 

[See  De  Geer  v.  Stone,  L.  R.  22  Gh.  Div.  p.  243.] 

As  to  the  status  of  wives  under  the  present  law  (33  Vic.  c.  14),  see 
vol.  i.  §  cccxxxi, 

(p)"  12  George  III.  c.  11. 

Sv.ssex  Peerage  Gase,  11  Clark  d:  Finnelly^s  Rep.  p.  85. 

(q)  See  this  exception,  Galviri's  Gase,  7  Gokeh  Rep.  p.  18  a. 

(r)  See  the  celebrated  case  of  j^neas  Macdonald,  18  Sta^e  Trials, 
p.  867.  He  had  not  been  in  Great  Britain  since  his  infancy,  but  he  was 
born  there.  In  1745  he  was  taken  in  arms  under  a  French  commis- 
sion, and  holden  guilty  of  treason. 

See,  too,  Drummond^s  Gase,  2  Knapp^s  P.  G.  Rep.  pp.  295,  311,  314. 
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marriages ;  under  which  head  it  is  to  be  observed  that  the 
Law  of  England  at  present  places  marriages  with  the 
wife's  sister,  making,  as  it  does,  no  difference  between 
relations  by  consanguinity  and  by  affinity  (s).  This  sub- 
ject is  further  discussed  in  a  later  part  of  this  volume, 
which  deals  with  the  law  relating  to  Foreign  Marriages. 

XXXV.  M.  Demangeat,  in  his  endeavour  to  answer 
the  question.  What  is  the  circumstance  which  determines 
for  each  individual  his  personal  law?  justly  observes,  that 
if  the  domicil  of  the  individual  were  always  and  neces- 
sarily identical  with  the  territory  of  the  State  to  which  he 
belonged,  it  would  be  enough  to  say,  by  way  of  answer  to 
the  question,  that  the  personal  law  of  the  individual  is  the 
law  of  the  place  wherein  the  individual  is  domiciled  (t). 

But  it  may  happen  in  France  that  a  person  may  be 
domiciled  in  France,  and  yet  not  cease  to  be  stranger :  for 
incontestahlefnent  cela  est  possible,  M.  Demangeat  says : 
nay,  he  may  be  even  domiciled  with  the  permission  of  the 
French  government,  and  yet  remain  Stranger.  In  this 
latter  case  what  would  be  his  personal  law  ? 

M.  Demangeat  observes  that  when  the  personal  law 
serves  to  disclose  to  us  the  intention  of  the  individual, 
there  is  no  difficulty  in  saying  that  it  is  the  positive  law 
of  his  domicil  {du  domicile),  not  the  law  of  his  Origin  or 
State  {de  la  pair ie),  which  is  his  personal  law;  thus  the 
French  courts  have  decided  that  a  domiciled  foreigner, 

Fitch  V.  Weber,  6  Hare's  Rep.  p.  65. 

With  respect  to  the  status  of  aliens,  and  the  capacity  of  subjects 
to  expatriate  themselves  under  the  present  English  law,  see  vol.  i. 
§  cccxxxi.  As  to  the  American  (U.S.)  law,  see  Wharton,  §§  3,  4. 
By  an  Act  of  July  27,  1868,  expatriation  is  declared  "a  natural  and 
inherent  right  of  all  people,"  a  proposition  which  can  of  course  not  be 
considered  as  one  of  International  Law,  because  one  State  has  thought 
proper  to  incorporate  it  into  its  own  law. 

Et  vide  infra,  chapter  xvii. 

(.S-)  See  Story,  ss,  86-88.  From  s.  113(a)  to  119  he  discusses  the 
question  and  condemns  the  English  Law  ;  though  his  reasoning  at 
s.  116(a)  is  strange. — Sed  vide  post. 

(t)  Revue  Pratique  de  Droit  Fraiigais,  tome  i.  n.  2,  p.  65, 
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marrying  without  a  marriage  settlement,  subjects  himself 
to  the  communautS  legale  of  the  Code  Napoleon.  So,  in 
the  succession  mohiliere,  the  personal  law  of  the  Domicil  is 
applied.  The  real  difficulty  is  to  ascertain  the  personal 
law  when  a  question  of  status  {d'etat  ou  capacite)  arises. 
And  M.  Demangeat  is,  on  the  whole,  of  opinion,  though, 
as  it  would  seem,  with  less  confidence,  that  even  in  this 
case  the  personal  law  is  the  law  of  the  Domicil, — both  of 
that  de  facto  and  of  that  under  permission  of  the  govern- 
ment (u), — that  it  was  the  intention  of  the  compilers  of 
the  13th  Article  of  the  Code  Napoleon,  that  the  foreigner, 
so  domiciled,  should  be  likened  en  ce  qui  concerne  le  droit 
prive  to  the  Frenchman,  and  if  the  concluding  part  of  the 
13th  Article  seems  to  say  that  the  French  law  is  the  per- 
sonal law  of  the  Frenchman,  the  answer  is  that  the  Article 
contemplated  the  Frenchman  who  was  resident,  but  not 
the  Frenchman  who  was  domiciled  abroad.  These  obser- 
vations, however,  anticipate  the  consideration  of  the  law 
as  to  personal  status,  to  which,  perhaps,  they  more  properly 
belong. 

XXXVI.  Questions  relating  to  the  effect  of  the  lex 
originis  upon  the  individual  and  his  personal  status,  which 
may  arise  between  a  State  and  her  colonies  {x),  generally 
belong  to  the  department  of  Public  rather  than  Inter- 
national law ;  while,  upon  this  question,  with  the  above- 
mentioned  exception.  Private  International  Law  refers  to 
the  lex  domicilii,  which  is  the  subject  of  the  following 
chapter. 

(u)  "  Acquis  dans  toute  la  force  du  termed 

{x)  Birth  in  an  EngUsh  colony  is  at  present  equivalent  to  birth  in 
England  for  all  questions  of  origin  as  distinct  from  domicil.  — (Done- 
gani  v.  Donegani,  3  Knapp's  P.  G.  Rep.  p.  63;  Re  Adam.,  1  Moore's  P.  G. 
Rep.  p.  460. )  As  to  naturalization  in  colonies,  see  33  Vic.  c.  14,  vol.  i. 
p.  653  App.  It  is  possible  that  the  power  of  self-legislation  in  the 
colonies  may  give  rise  to  serious  questions,  e.g.  the  validity  of  a 
divorce  decreed  in  England  upon  parties  domiciled  in  a  colony  where 
a  divorce  is  illegal.  The  English  Divorce  Court  would  not,  it  is  true, 
adjudicate  wittingly  on  such  a  case,  but  it  might  do  so  unwittingly. 
Various  other  instances  might  be  suggested. 
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CHAPTER  IV. 

DOMICIL. 

XXXVII.  (a)  We  have  now  to  consider  the  question 
of  Domicil,  the  second  of  the  ties  which  bind,  or  of  the 
causes  which  subject,  the  individual  to  the  jurisdiction  of 
a  particular  territory  (h). 

"  Questions  of  Domicil "  (said  Lord  Chancellor  Cotten- 
ham)  "  are  frequently  attended  with  great  difficulty,  and 
"  the  circumstances  which  give  rise  to  such  questions  are 
"  necessarily  very  various ;  it  is  of  the  utmost  importance 
"  not  to  depart  from  any  principles  which  have  been  es- 
"  tablished  relative  to  such  questions,  particularly  if  such 
"  principles  be  adopted  not  only  by  England,  but  generally 
"  by  the  laws  of  other  countries"  (c)  ;  and  Cochin  truly 
observes :  "  Les  questions  de  domicile  dependent  d'un 
"  grand  nombre  de  circonstances  qu'il  faut  reunir  "  (d). 

Domicil  is,  therefore,  principally  a  question  of  fact; 
and  though  also,  in  some  degree,  a  question  of  law,  the 
former  ingredient  predominates — the  contrary  of  which 
may  be  predicated  of  Origin  (e). 

XXXVIII.  The  Roman  law  is  the  great  repository  of 
the  principles  of  this,  as  of  most  other  branches  of  civil 

(a)  Donelli  Comment,  de  Jure  Civili,  lib.  xvii.  c.  ix.  :  "  Quis  sit  in 
jurisdictione  competens  judex  :  seu  de  foro  competenti  :  seuquod  idem 
valet,  ubi  quis  agere  vel  conveniri  debeat,  Ac  primum  de  territorio, 
et  causis  cujusque  jurisdictioni  attributis  ;  "  c.  xii.  :  "  Ubi  subjiciatur 
quisque  ex  persona  sua  jurisdictioni,  turn  quibus  de  causis  :  et  in  his 
primum  de  domicilio.''^ 

(h)  '''■Jus  terrendi — unde  territorium  dictum  volunt." — Jh.  cxii.  10. 

(r)  Munro  v.  Munro,  7  Clark  ch  Finnelly^s  Rep.  p.  876. 

(d)  (Euvres,  tome  iv.  p.  52,  edit.  Paris,  a.d.  1821. 

(e)  Westlake,  31,  note  a. 
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jurisprudence.  The  Roman  jurist  bestowed  great  atten- 
tion upon  the  different  bearings  of  this  question,  and  all 
the  disquisitions  and  pains  of  modern  lawyers  have  been 
engrafted  upon  the  luminous  investigation  of  the  subject 
contained  in  the  Digest  and  the  Code. 

XXXIX  (/).  The  universal  extent,  indeed,  of  the 
Roman  Empire,  excluded  the  possibility  of  an}^  question 
of  domicil  arising  between  the  subjects  of  Rome  and  those 
of  another  kingdom  ;  but  the  necessity  of  considering 
domicil,  as  between  the  inhabitants  of  different  parts  of 
the  same  kingdom,  was  forced  upon  their  jurists  by  various 
circumstances,  principally  by  the  oppressive  nature  of  the 
duties  and  responsibilities  incident  to  the  Decurionatus, 
or  municipal  office  (g).  Under  the  Emperors,  the  decu- 
riones,  who  collected  the  imperial  taxes,  became  respon- 
sible for  the  payment  of  the  fixed  amount,  and  were 
compelled  to  supply  the  deficiencies  from  their  own  pro- 
perty. Each  decurio  was,  moreover,  considered  as  a 
guarantee  for  the  solvency  and  good  faith  of  his  colleague, 
and  for  the  successor  whom  he  had  presented  to  fill  the 
office  which  he  vacated.  This  grievous  oppression  made 
every  citizen  as  anxious  to  escape  as  he  had  been  formerly 
desirous  to  obtain  the  honour  (h)  ;  but  the  law  imposed 
upon  everyone  who  had  his  domicilium  in  a  particular 
place,  the  necessity  of  filling  the  public  offices,  and  dis- 
charging the  duties  incident  to  them  in  that  place.  So 
also  with  respect  to  the  assessment  and  payment  of  taxes, 
Domicil  was  of  much  importance ;  hence  the  criteria  of  it 

(/)  In  some  of  the  earlier  English  cases,  this  has  been  alleged  by 
counsel  as  a  reason  why  little  or  nothing  was  to  be  found  in  the  Roman 
law  on  the  subject  of  domicil  ;  one  of  the  many  proofs  how  very 
slight  the  acquaintance  of  English  lawyers  with  that  law  has  been. 
Munroe  v.  Douglas,  5  Maddock^s  Bep.  p.  291.  Attorney -Ge^ieral  v. 
Countess  of  Dalhousie,  7  Clark  <&  Finnellyh  Reports,  p.  840, 

(g)  Savigny,  B.  B.  viii.  s.  353. 

{li)  "  Sed  si  aliis  rationibus  domicilium  in  splendidissima  civitate 
Laodicseorum  habere  probatus  fueris,  mendacium  quominus  muneribus 
fungaris  non  proderit." — Code,  lib,  x.  t.  xxxix.  2. 

VOL.  IV.  D 
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are  more  fully  examined  in  the  passages  of  the  Digest 
and  the  Code  which  relate  to  these  subjects — but  not 
alone  in  these  passages — for  in  discussing  the  question  as 
to  the  difference  between  the  "  civis  "  and  the  "  incola  "  (i) 
of  a  province — as  to  the  Tribunal  before  which  a  person 
should  be  convened — when  and  under  what  modifica- 
tions the  doctrine  of  Prescription  should  take  place — 
what  causes  excused  the  Tutor  from  accepting  the  office 
imposed  upon  him — in  discussing  these  and  various  other 
subjects,  the  question  of  domicil  was  frequently  brought 
under  the  consideration  of  the  jurists  of  ancient  Eome  (j). 


(i)  "  Incolas  vero  domicilium  facit,"  Cod.  lib.  x.  t.  xxxix.  7.  De 
Incolis.  Vide  post.  To  Onqfo  belonged  the  expressions  municipes,  jus 
originis,  patria  ;  to  Domicilium,  the  expressions  incola^,  jus  incolatus, 
domus. — Savigny,  R.  R.  viii.  s.  353. 

(j)  The  following  passages  should  be  studied  in  the  Digest  and 
Code  for  an  accurate  acquaintance  with  the  language  of  Roman  juris- 
prudence on  the  subject  of  Domicil : — 

Dig.  lib.  i.  t.  ix.  11 — De  Senatorum  domicilio. 
Dig.  lib.  ii.  t.  xv.  8 — De  Transactionibus. 

Dig.  lib.  iv.  t.  vi.  28 — Ex  quibus  causis  majores  viginti  quinque 
annis  in  integrum  restituuntur.     De  absentia. 

*  Dig.  lib.  v.  t.  i. — De  Judiciis,  et  ubi  quisque  agere  vel  con- 

veniri  debeat. 

*  Dig.  lib.  xxvi.  t.  v. — De  Tutoribus  et  Curatoribus  datis,  &c. 
Dig.  lib.  xxvii.  t.  i.  30,  46,  §  2 — De  Excusationibus. 

Dig.  lib.  xlvii.  t.  x.  5— De  injuriis  et  famosis  libelHs. 

*  Dig.  lib.  1.  t.  i. — Ad  Municipalem  ;  et  de  Incolis. 

Dig.  lib.  1.  t.  xvi.  190,  239— De  verborum  significatione  ;  Dig. 
lib.  xxiii.  t.  ii.  5 — De  ritu  nuptiarum  ;  Dig.  lib.  xl.  t.  v. 
28— De  fideicommissariis  libertatibus. 

*  Cod.  lib.  vii.  t.  xxxiii. — De  prgescriptione  longi  temporis,  decern 

vel  viginti  annorum. 

*  Cod.  lib.  X.  t.  xxxix. — De  Incolis,  et  ubi  quis  domicilium  habere 

videtur,  et  de  his  qui  studiorum  causa  in  alia  civitate  degunt. 
Cod.  lib.  vi.  t.  xxiii.  9,  has  this  passage  :  "si  non  speciali privi- 
legio  patriae  tuse,  juris  observatio  relaxata  est,  &c.  &c.  nuUo 
jure  testamentum  valet." 
' '  De  Interdictis  et  Relegatis  et  Deportatis. "     The  Prseses  who  inter- 
dicted a  person  domiciled  in  his  province,  had  also  the  power  to  inter- 
dict him  from  the  place  of  his  origin. 

The  *  denotes  the  most  important  passages. 
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XL.  It  is  the  remark  of  a  great  modern  jurist  that  the 
Canon  Law,-  where  it  modifies  the  Civil  Law,  has  obtained 
a  European  reception  as  general  as  that  law  itself  {k). 

Dissertations  on  the  Law  of  Domicil  under  that  system 
of  jurisprudence  were  provoked  by  various  causes — such 
as  the  prohibition  imposed  on  the  Presbyter  to  administer 
sacred  rites  to  a  person  belonging  to  the  congregation 
{parochianus)  of  another  church — the  law  that  a  person 
in  holy  orders  might  become  subject  [suhditus  et  dioece- 
sanus)  to  the  jurisdiction  of  a  bishop  ratione  domicilii  (I) 
— the  law  which,  in  order  to  check  the  encroachment  of 
religious  houses  upon  parochial  churches,  ordered  a  cer- 
tain portion  (canonica  portio)  of  the  ecclesiastical  dues  of 
sepulture  to  be  paid  to  the  parish  church  of  the  domicil 
of  a  deceased  person,  who  had  desired  to  be  buried  with 
the  members  of  a  religious  fraternity.  With  reference  to 
these  and  other  subjects,  rules  were  laid  down,  and 
opinions  were  given  by  Canonists  how  a  domicil  might  be 
created,  acquired,  and  abandoned  (m). 

XLI.  Savigny,  in  his  learned  work  on  the  History  of 
the  Roman  law  in  the  Middle  Ages,  ascribes  the  growth 
of  personal  rights,  and  personal  as  opposed  to  territorial 
laws,  to  the  state  of  society  which  ensued  on  the  conquest 
of  the  Roman  Empire  by  the  barbarians,  after  which  both 
races  lived  together  preserving  their  separate  manners 
and  laws.  "  The  moderns,"  he  observes,  "  always  assume 
"  that  the  law  to  which  the  individual  owes  obedience  is 


(k)  Savigny,  B.  R.  i.  s.  17 — "  Denn  auch  dies  hat  eine  gleich 
allgemeine  Europaische  Anerkennung  gefunden,  wie  das  Romische." 

(l)  Lyndwood,  Const.  Qth.  de  Scrutinio  Ordinandorum.  Gloss,  i.  per 
Episcopum.     (Oxford  ed.  1679.) 

(m)  A  very  elaborate  disquisition  on  the  subject  is  to  be  found  in 
the  Treatise  of  Augustin  Barhosa  de  officio  et  potestate  Episcopi,  pars 
secunda,  AUegatio  IV.  p.  172  ;  see  also  6  Decretal,  lib.  iii.  t.  xii.  c.  ii.  ; 
Decretal,  lib.  i.  tit.  iii.  c.  xxix.  ;  see  also  Dictionnaire  de  Droit  Canonique, 
tit.  Domicile,  and  Denisart,  Domicile,  s.  40.  See  also  the  cases  col- 
lected by  Mascardus,  in  his  great  work  De  Prohationibus,  Conclusio 
535,  V.  1. 

D  2 
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''  that  of  the  country  where  he  lives ;  and  that  the  pro- 
"  perty  and  contracts  of  every  resident  are  regulated  by 
"  the  law  of  his  domicil.  In  this  theory  the  distinction 
"  between  native  and  foreigner  is  overlooked,  and  national 
"  descent  is  entirely  disregarded :  not  so,  however,  in  the 
"  Middle  Ages,  when,  in  the  same  country,  and  often 
"  indeed  in  the  same  city,  the  Lombard  lived  under  the 
"  Lombardic,  and  the  Roman  under  the  Roman  law."  (n). 

XLII.  When  the  darkness  of  the  Middle  Ages  began 
to  disappear,  and  the  pacific  intercourse  of  European 
nations  to  increase,  the  subject  of  Domicil  came  to  be 
discussed  by  writers  on  Public  and  International  Law  (o). 
As  the  subjects  of  one  kingdom  began  to  migrate  into  and 
reside  in  other  countries,  the  various  questions,  arising 
from  a  conflict  between  the  municipal  regulations  of  the 
original  and  adopted  country,  gave  importance  to  the  Law 
of  Domicil,  and  rendered  the  maintaining  a  uniformity  of 
rules  respecting  it  in  Christendom  a  matter  of  great  con- 
sequence. 

The  circumstance  which  has  most  contributed  towards 
producing  this  effect  has  been  the  universal  and  increas- 
ing value  of  personal  property.  The  Roman  law  made 
but  slight  distinction  between  the  rules  applicable  to 
personal  and  real  property.  This  distinction  issued  from 
the  maxims  of  the  feudal  code  :  from  these,  and  from  the 
comparatively   insignificant   value     {p)     of    moveables    or 

(n)  Cathcarfs  Translation,  vol.  i.  c.  iii.  s.  30.  See  also  Storifs 
Conflict  of  Laifs,  ch.  i.  s.  2,  note,  where  this  passage  is  cited. 

(o)  In  the  great  American  case  of  the  Venus,  it  was  said  by  Mr. 
Justice  Marshall,  that  "  Grotius  nowhere  uses  the  word  '  Domicil'  " 
(8  Crayichh  Reports,  p.  278).  This  is  a  mistake,  for  the  word  is  used 
by  him,  lib.  ii.  c.  v.  s.  24,  "  Romanis  legibus,  saltern  posterioribus, 
domicilium  quidem  transferre  licebat  ;  "  the  quotation  is  given  at 
length  in  another  part  of  this  work.  But  it  is  among  the  writers  who 
followed  in  the  track  which  this  illustrious  man  had  opened,  that  the 
word  is  of  frequent  occurrence,  and  the  thing  constantly  discussed. 

(p)  Blackstone' s  Gommentaries,  book  ii.  chap.  xxiv.  :  "Hence  it  was 
that  a  tax  of  the  fifteenth,  tenth,  or  sometimes  a  much  larger  proportion 
of  all  the  moveables  of  the  subject,  was  frequently  laid  without  scruple. 
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chattels,  arose  the  maxim,  generally  received  in  Europe, 
that  moveables  followed  the  person  {mohilia  sequuntur 
personam)  ;  while  land  was  governed  by  the  law  of  the 
country  in  which  it  was  situated  (lex  loci  rei  sitw)  (q). 
The  progress  of  trade  and  commerce  has  since  imparted 
to  the  law  of  chattels  an  interest  and  importance  at  least 
equal  to  that  which  regulates  real  estates. 

XLII.A.  Mr.  Wharton,  however,  after  an  elaborate 
and  able  discussion,  arrives  at  the  following  conclusion  : — 
"  Moveables,  when  not  massed  for  the  purposes  of  Suc- 
"  cession  or  Marriage  transfer,  and  when  not  in  transit  or 
"  following  the  owner's  person,  are  governed  by  the  lex 
"  situs,  except  so  far  as  the  parties  interested  may  select 
"  some  other  law."  This,  he  says,  is  "  The  Rule  of  Inter- 
*'  national  Law  "  (r).  It  may  be  that  this  rule  will  one 
day  be  adopted — very  much  is  to  be  said  for  it;  but  that 
day  can  hardly  be  said  to  have  yet  arrived.  The  peculiar 
doctrine  of  the  English  law  as  to  personalty  would  aid  in 
the  establishment  of  this  qualified  lex  situs  rule,  because  a 
leasehold  for  a  thousand  j^ears  is  by  English  law  considered 
[in  many  respects  to  be]  personal  property ;  and  if  bona 
mohilia  were  to  be  considered  as  identical  with  personalty, 
a  great  absurdity  would  be  the  result  of  applying  any  other 
than  the  lex  situs  rule.  But  a  recent  and  very  important 
decision  by  Lord  Chancellor  Selborne  will  seem  to  show 
that  the  doctrine  bona  mohilia  sequuntur  personam  is  not  to 
be  applied  to  all  classes  of  personalty  by  English  law.    In 

and  is  mentioned  with  much  unconcern  by  our  ancient  historians, 
though  now  it  would  justly  alarm  our  opulent  merchants  and  stock- 
holders." Mr.  Reeves  remarks  that  chattels  are  scarcely  mentioned 
as  objects  of  importance  in  treatises  or  reports  before  the  time  of 
Henry  VI. — Hist,  of  English  Law,  vol.  iii.  s.  69,  p.  15.  It  is  in  the 
reign  of  Richard  III.  that  the  Duke  of  Buckingham  urges  his  master 
to  grant  him  ' '  The  Earldom  of  Hereford  and  the  moveables. " — 
Richard  III.  act  iv.  sc.  2. 

(q)  All  jurists  of  all  countries  agree  in  this  position  :  so  that,  in  the 
language  of  Bynkershoek,  ' '  Adeo  recepta  hodie  sententia  est  ut  nemo 
ausit  contra  hiscere." — Quaestiones  Juris  Privati,  lib.  i.  c.  xvi. 

(r)   Wharton,  Conflict  of  Laws,  s.  311. 
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the  case  of  Freke  v.  Lord  Garhery  (5),  it  was  holden  that  the 
validity  of  a  testamentary  disposition  of  an  English  lease- 
hold is  governed  by  the  law  of  England,  and  not  by  the  law 
of  the  testator's  domicil ;  and  that  where  a  testator  domi- 
ciled in  Ireland  by  his  will  gave  an  English  leasehold  to 
trustees  upon  trust  for  sale,  with  directions  to  accumulate 
the  interest  of  the  proceeds  for  a  period  extending  beyond 
the  time  allowed  by  the  Thellusson  Act  (which  act  does  not 
extend  to  Ireland),  the  direction  to  accumulate  the  interest 
of  the  proceeds  beyond  the  time  allowed  by  the  Thellusson 
Act  was  invalid.  The  Supreme  Court  in  America  has  also 
holden  that  the  fiction  of  law,  that  the  domicil  of  the  owner 
draws  to  it  his  personal  estate,  wherever  it  may  happen  to 
be,  yields  whenever,  for  the  purpose  of  justice,  the  actual 
situs  of  the  property  should  be  examined  {t). 

XLIII.  Of  modern  nations  France,  Italy,  Holland, 
America,  and  Germany  (^*),  and  lately  England,  have  pro- 

(s)  L.  R.  16  Eq.  p.  461. 

(t)  Green  v.  Van  Buskirh,  7  Wall.  (Americ.)  p.  139. 

{u)  These,  among  other  writers,  may  be  mentioned  : — 

Cujacius,  On  Code,  lib.  vii.  t,  xxxiii.  De  Praescriptione,  &c. ;  on 
Dig.,  lib.  xxvii.  De  Excusationibus. 

J.  Voet,  lib.  V.  t.  i.  92,  &c.  Comment,  on  Dig.  lib.  v.  t.  i. 
De  Judiciis,  especially  useful  to  those  who  wish  to  prosecute  their 
studies  further  into  the  Civilians,  from  his  frequent  references  to 
ZangeruSy  Donellus,  Christindeus,  and  Struvius. 

Bynkershoek — Quxstiones  Juris  Privati,  lib.  i.  c.  xvi. 

Barhosa — De  Off.  Episcopi,  part  ii.  all.  iv. 

Mascardus — De  Prohationibus,  Concl.  535. 

Carpzovius — Processus  Juris,  t.  iii.  a.  1.  Forum  competens  quod- 
nam  dicatur  ratione  domicilii. 

Tractatio  de  Domicilio  Eherhardma,  Prxside  Wolfgang  Adamo  Lau- 
terhach,  1663.  This  is,  perhaps,  not  to  be  reckoned  among  the  books 
generally  accessible,  but  it  contains  the  best  separate  treatise  on 
Domicil  which  the  Germans  have  produced. 

8avigny—R.  R.  viii.  ss.  351-359. 

Denisart — Collection  de  Decisions,  tit.  Domicile. 

Pothier — Introduction  Generale  aux  Coutumes  d'Orleans. 

Merlin — Repertoire  de  Jurisprudence,  tit.  Domicile. 

Domat—Loix  Civiles  dans  leur  Ordre  Naturelle.  Le  droit  public, 
liv.  i.  tit.  xvi.  s.  3. 
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duced  elaborate  commentaries  on  the  Law  of  Domicil,  and 
for  a  like  reason,  namely,  the  division  of  their  territory 
into  divers  provinces,  governed  by  divers  customs  and  or- 
dinances. In  these  countries  no  question  could  be  more 
material  to  the  individual  than  to  ascertain  to  which  law 
his  person,  his  money,  his  dealings,  and  his  testament  were 
subjected  by  the  place  of  his  domicil ;  before  the  Revolu- 
tion no  less  than  two  hundred  varying  and  conflicting 
customs  were  furnished  by  the  provinces  of  France.  In 
the  United  States  of  America,  the  subject,  from  a  similar 
cause,  has  undergone  frequent  and  careful  investigation. 
In  England  the  consideration  of  it  is  of  comparatively 
recent  date  (x).  I  find  Sir  Leoline  Jenkins  speaking 
of  Domicil,  in  the  reign  of  Charles  the  Second,  "as  a 
"  term  not  vulgarly  known  "  (y)  :  and  the  answer  of  this 
learned  civilian  to  the  statement  of  the  French  lawyers, 
claiming  for  the  Duchess  of  Anjou  the  succession  to  the 
Dowager  Queen  Henrietta  Maria's  goods,  as  having  died 
domiciled  in  France,  is  the  earliest  exposition  in  England 
of  the  Law  of  Domicil  which  I  have  been  able  to  discover. 
In  this  case,  Sir  Leoline  Jenkins  admitted,  that  the  Law 

Toullier — Le  Droit  Civil  Frangais  suivant  VOrdre  du  Code,  liv.  i. 
t.  iii.   362-378. 

Locri — Legislation  de  la  France^  liv.  i.  tit.  iii.  tome  iii.  edition 
Paris,  A.D.  1827. 

Story — Commentaries  on  the  Conflict  of  Laws,  ch .  iii. 

Kent — Commentaries  on  American  Laws,  part  v.  lecture  35  ;  part 
vi.  lecture  37. 

jR.  Fhillimore — On  the  Law  of  Domicil. 

Cole — On  the  Domicil  of  Englishmen  in  France. 

Westlake — On  Private  International  Law,  ch.  iii.  On  Domicil. 

Lawrence — Commentaire  sur  les  El.  du  Droit  International,  Seconde 
Partie,  chap.  ii.  5,  Lex  Domicilii.  (Tome  iii.  p.  96,  edition  a.d. 
1873,  Leipzig. 

Wharton — Conflict  of  Laws,  ch.  ii. 

(x)  See  remarks  of  Lord  Campbell,  in  Advocate-General  y .  Thomson, 
12  Glarh  &  Finnelly^s  Rep.  p.  28,  cited  at  length  below. 

{y)  See  his  letter  to  King  Charles  the  Second  from  Nim^guen,  1676, 
as  to  the  sentence  pronounced  by  the  Scotch  Court  of  Admiralty  upon 
a  Swedish  vessel. — Life  of  Sir  L.  Jenkins,  vol.  ii.  p.  785. 
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of  a  fixed  domicil  ought  to  regulate  the  disposition  of  the 
personal  property  of  every  deceased  person  (z).  This  doc- 
trine was  subsequently  upholden  by  Lord  Chancellor  Hard- 
wicke,  about  the  middle  of  the  last  century,  and  was 
finally  confirmed  by  Lord  Chancellor  Thurlow  in  the  great 
case  of  Bruce  v.  Bruce  (a),  appealed  from  the  Scotch  Courts 
to  the  House  of  Lords  in  1790.  The  opinions  of  these 
high  authorities  seem  not  to  have  reached  Scotland  in  a 
fully  authentic  shape,  and  it  required  another  decision  of 
the  House  of  Lords  firmly  to  engraft  this  principle  of 
jurisprudence  upon  Scotch  law  (6). 


{z)  "  Ne  merite  pas  le  nom  d'un  domicile  fixe  et  tel  qui  doit  regler 
la  succession,  soit  qu'on  en  juge  selon  le  droit  de  France  ou  selon  celui 
de  I'Angleterre,  ou  bien  selon  le  droit  Romain  qui  est  commun  a  tant 
de  nations." — Life  of  Sir  L.  Jenkins,  vol.  ii.  p.  668.  But  the  earliest 
cases  judicially  decided  in  England,  upon  the  question  as  to  the  dis- 
position of  the  personalty  of  a  person,  whose  domicil  was  in  one  place 
and  personalty  in  another,  were  the  cases  of  Gholmley  v.  Cholmiey, 
2  Vernon's  Reports,  p.  47,  in  1688,  and  of  Webb  v.  Webb,  1689, 
JRoberbson  on  Personal  Succession,  p.  105  ;  in  both  which  the  Court  of 
Chancery  pronounced  that  the  custom  of  London  followed  the  person 
and  prevailed  over  the  custom  of  York,  which  was  the  law  of  the 
domicil.  In  these  cases  the  deceased  parties  were  freemen  of  London  ; 
and,  as  late  as  1826,  there  has  been  a  decision  confirming  this  anomaly 
to  the  general  law  of  domicil  in  favour  of  the  custom  of  the  City  of 
London. — Onslow  v.  Onslow,  1  Simons'  Reports,  p.  18. 

Lord  Hardwicke  appears  to  have  been  the  first  judge  who  clearly 
laid  down  the  law  in  England,  "  that  the  personal  estate  follows  the 
person  and  becomes  distributable  according  to  the  law  or  custom  of 
the  place  where  the  intestate  lived."  This  was  in  a  case  decided  in 
1744. — Piponv.  Pipon,  Ambler,  p.  25.  In  Thome  v.  Watkins,  2  Vesey, 
35,  the  same  judge,  in  1750,  pronounced  that  the  case  of  a  Scotch 
personal  succession  was  regulated  by  an  English  Domicil. 

In  Sill  V.  Worswick,  1  H.  Blackstone,  p.  665,  Lord  Chancellor 
Loughborough  said,  "  It  is  a  clear  proposition,  not  only  of  the  law  of 
England,  but  of  every  country  in  the  world  where  law  has  the  sem- 
blance of  a  science,  that  personal  property  has  no  locality. 

(a)  See  note  to  Marsh  v.  Hutchinson,  2  Bosanquet  S  Puller's 
Reports,  p.  299. 

(6)  Hogg  v.  Lashley,  Robertson's  Appeal  Cases,  p.  4,  and  see  Robert- 
son on  Personal  Succession,  pp.  126-150.  The  earlier  decisions  as  to 
the  law  in  Scotland  seem  to  have  been  correct,  but  there  had  been. 
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Of  late  years,  the  extent  and  variety  of  our  colonial  (c) 
dependencies,  and  the  importance  of  the  interests  at  stake, 
especially  with  regard  to  the  marriage  contract,  governed 
by  different  laws  in  the  north  and  south  of  the  same  king- 
dom, have  produced  a  more  accurate  acquaintance  with 
this  branch  of  jurisprudence,  in  its  application  to  British 
subjects  ;  while  during  the  long  maritime  war  which  grew 
out  of  the  French  Revolution,  it  came  also  to  be  considered 
in  its  application  to  the  subjects  of  other  nations,  in  our 
courts  of  International  Law  {d) . 

XLIV.  In  the  following  pages,  it  will  be  attempted  to 
collect  together  and  set  forth,  under  each  division  of  the 
subject,  those  maxims  of  jurisprudence  relating  to  the  Law 
of  Domicil  which  are  contained  in  the  sources  mentioned 
above,  namely,  in  the  Roman  and  Canon  law,  in  the 
opinions  of  European  and  American  jurists,  the  decisions 
of  European  and  American  tribunals,  with  a  more  especial 
reference  to  the  decisions  of  the  various  Courts  of  Justice 
in  Great  Britain. 

It  will  be  seen  that  this  question  has  undergone  much 
discussion  in  Westminster  Hall,  in  the  Ecclesiastical  and 
Admiralty  Courts,  the  Privy  Council,  the  Courts  of  Equity, 
and  the  House  of  Lords. 

Mr.  Bell  says,  "a  very  distressing  versatihty  of  opinion." — Commen- 
taries on  the  Law  of  Scotland,  vol.  i.  p.  683.  It  should  appear,  too, 
that  the  Ecclesiastical  Courts  had  held  the  doctrine  of  the  lex  loci  rei 
sitse,  ;  but  see  Somerville  v.  Lord  Somerville,  5  Vesey,  p.  750  ;  and  the 
opinion  cited  above  of  Sir  L.  Jenkins. 

(c)  Burge,  Comment,  on  Foreign  and  Coloyiial  LojW,  vol.  i.  c.  ii. 
Chapter  on  Domicil ;  Henry,  Report  of  the  Case  of  Odivin  v.  Forbes, 
Appendix. 

(d)  See  first  of  the  standing  Interrogatories  administered  in  the 
time  of  war,  1  C.  Rob.  Adm.  Rep.  p.  381.  The  decisions,  however,  of 
the  Prize  Courts  on  Commercial  Domicil  in  time  of  war  are  only  sub 
modo  applicable  to  domicil  in  time  of  peace.  Vide  ante,  vol.  iii. 
§  Ixxxv. 
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CHAPTEE  IV.  A. 

DEFINITION    OF    DOMICIL. 

XLY.  The  definition  of  Domicil,  according  to  the 
Roman  Law,  is  as  follows : — 

"  Si  quis  negotia  sua  non  in  colonia  sed  in  municipio 
"  semper  agit,  in  illo  vendit,  emit,  contrahit,  in  eo  foro, 
"  balineo,  spectacnlis  utitur :  ibi  festos  dies  celebrat :  om- 
"  nibus  denique  municipii  commodis,  nullis  coloniarum 
"  fruitur :  ibi  magis  habere  domicilium  quam  ubi  colendi 
"  ruris  causa  versatur,  videtur"  («)  .  .  .  "  Et  in  eodem 
"  loco  singulos  habere  domicilium  non  ambigitur,  ubi  quis 
"  larem,  rerumque  ac  fortunarum  suarum  summam  con- 
"  stituit,  unde  rursus  non  sit  discessurus,  si  nihil  avocet, 
"  unde  cum  profectus  est,  peregrinari  videtur ;  quod  si 
"  rediit,  peregrinari  jam  destitit"  (?>). 

"  Eam  domum  unicuique  nostrum  debere  existimari,  ubi 
''  quisque  sedes  et  tabulas  haberet,  suarumque  rerum  con- 
"  stitutionem  fecisset "  (c).  "  Domicilium  re  et  facto 
"  transfertur,  non  nuda  contestatione  "  (d). 

Donellus  justly  observes  as  to  the  first  of  these  defini- 
tions, "  Sed  majore  venustate  quam  certitudine  defini- 
"  tionis  "  (e). 

(a)  Dig.  lib.  1.  t.  i.  27,  §  1. 
(6)  Code,  lib.  x.  t.  xxxix.  7. 

(c)  Dig.  lib.  1.  t.  xvi.  203. 

(d)  Dig.  lib.  1.  t.  i.  20. 

(e)  ' '  Nam  ilia,"  (he  says)  "  sedem  rerum  suarum  alicubi  constituere  ; 
unde  non  esse  discessurum  si  nihil  avocet  ;  inde  si  quis  profectus  sit 
eum  peregrinari  videri,  quae  sunt  in  superiore  descriptione  ;  si  non 
ajque  incerta  sunt  atque  illud,  alicubi  domicilium  habere,  ut  certe  non 
sunt  :  incerta  sunt  tamen,  et  adhuc  illam  qusestionem  desiderant,  unde 
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XL VI.  So  that,  according  to  a  French  civilian  of  high 
authority,  "  Those  who  have  no  intention  of  fixing  their 
"  doraicil  in  a  place,  but  are  absent  somev^here  for  conveni- 
"  ence,  necessity,  or  business,  by  no  lapse  of  time  can 
"  create  a  domicil ;  since  neither  the  intention  without 
"  the  fact,  nor  the  fact  without  the  intention,  is  sufficient 
"  for  this  "(/). 

The  definition  of  a  modern  French  jurist  is  as  follows  : — 
"  Domicil  consists  in  the  moral  relation  subsisting  between 
"  a  man  and  the  place  of  his  residence,  where  he  has  fixed 
''  the  seat  in  which  his  fortune  is  administered,  and  the 
"  establishment  of  his  aflPairs.  We  say,  the  moral  relation, 
"  because  domicil  does  not  consist  in  physical  existence, 
"  nor  in  an  actual  residence  in  a  place,  but  in  the  attach- 
"  ment  contracted  by  a  person  for  the  place  which  he  has 
"  chosen  for  the  centre  of  his  negotiations  "  (g).  Whether 
this  definition  does,  in  reality,  throw  any  clearer  light 
upon  the  subject,  may  be  well  doubted. 

XLVII.  i^ccording  toVattel,  "Domicil  is  a  habitation 
''  fixed  in  some  place  with  an  intention  of  remaining  there 
"  always  "  (h).  Upon  this  an  American  judge  remarks, 
"  Probably  the  meaning  of  Yattel  is  that  the  habitation 
"  fixed   in   any   place,   without  any   present  intention  of 


sedem  alicubi  ita  constitutam  intelligamus  ex  quo  ilia  sequuntur  quae 
diximus.  Pressius  igitur,  et  certius  sic  domicilium  cuj  usque  privatum 
recte  definietur  :  ut  sit  locus  in  quo  quis  habitat  eo  animo,  ut  ibi 
perpetub  consistat,  nisi  quid  avocet.  In  summa,  si  distincte  dicen- 
dum  est,  duse  res  domicilium  constituunt,  .  .  .  habitatio  cuj  usque,  et 
animus  ibi  consistendi." — Donellus  De  Jure  Civ.  lib.  xvii.  c.  xii.  3. 

(f)  D'Argentre  ad  Leg.  BrUonum,  Art.  9,  n.  4  :  "Quamobrem  qui 
figendi  ejus  animum  non  liabent,  sed  usus  necessitatis  aut  negotiationis 
causa  alicubi  sint,  protinus  a  negotio  discessuri,  domicilium  nullo 
temporis  spatio  constituent  :  cum  neque  animus  sine  facto,  neque 
factum  sine  animo,  ad  id  sufficiat."  Cited  by  Denisart,  tit.  Domicile, 
Story,  Conflict  of  Laws,  c.  iii.  s.  44. 

{g)  Proudhon,  Cours  de  Droit  Frangais,  tome  i.  p.  119,  cited  with 
approbation  in  Traite  du  Domicile  et  de  V Absence,  par  A.  T.  Desquiron, 
a  Paris,  1812,  p.  42. 

(h)  Vatiel,  Droit  des  Gens,  liv.  i.  c.  xix.  s.  218,  Du  Domicile. 
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"removing  therefrom,  is  the  domicil"  (i) ;  at  least,  he 
pronounces  it  "  better  suited  to  America."  Vattel's  defi- 
nition is  clearly  inadequate  to  the  notion  of  a  principal  (j) 
domicil  received  in  British  Courts  of  Justice. 

XLVIII.  Boullenois,  in  his  Treatise  on  the  Personality 
and  Reality  of  Laws,  &c.,  says : 

"Though  it  be  true  that  man  is  born  to  be  in  motion,  and 
"  to  traverse  this  earth  which  God  has  given  him,  he  is  not 
"  made  to  dwell  in  all  the  places  which  necessity  compels 
"  him  to  traverse  ;  he  must  have  a  place  of  repose,  a  place 
"  of  choice  and  predilection,  a  place  of  society,  a  place 
"  where  he  can  enjoy,  with  his  family,  the  advantages  of 
"  his  labours  and  cares  :  this  place  it  is  which  we  call 
"  Domicil,  and  where  a  man,  by  a  kind  of  fiction,  belongs. 
"  He  cannot  be  said  to  belong  to  a  place  unless  he  be 
"  there  in  the  spirit  and  meaning  of  abiding  there,  and 
"  having  his  ordinary  habitation  there  "  {h). 

XLIX.  Lord  Alvanley  commends  the  wisdom  of  Byn- 
kershoek  (l)  for  hazarding  no  definition ;  and  it  must  be 
admitted  that  among  the  various  definitions  (m)  to  be  found 
in  publicists,  none  are  completely  satisfactory.  Donellus, 
after  criticizing  the  definitions  of  the  Roman  Law,  says, 
"Pressius  igitur,  et  certius  sic  domicilium  cujusque  priva- 
"  tum  recte  definietur :  ut  sit  locus  in  quo  quis  habitat  eo 
"  animo,  ut  ibi  perpetuo  consistat,  nisi  quid  avocet "  (w). 
Perhaps,  however,  the  American  Judges  have  been  the 
most  successful  in  their  attempts,  and  from  a  combination 
of  their  dicta  upon  different  occasions,  we  may  arrive  at  a 
tolerably  accurate  definition  in  designating  it  "  a  residence 
"  at  a  particular  place,  accompanied  with  positive  or  pre- 

(^)  Putnam  v.  Johnson,  10  Massachusetts  Reports,  p.  492  ;  see  also 
Story's  Conflict  of  Laws,  c.  iii.  s.  43. 

(j)  See  below,  chapter  v.,  "  Can  a  man  have  two  domicils  ? " 

(k)  Traite  de  la  Personnalite  et  de  la  Realite  des  Lois,  Coutumes, 
Statuts,  par  forme  d' Observations,  Obs.  32,  p.  40. 

(/)  Somerville  v.  Lord  Somerville,  5  Vesey's  Reports,  p.  750. 

(m)  See  Maltass  v.  Maltass,  1  Robertson's  Eccles.  Reports,  p.  73. 

(n)  Donellus,  lib.  xvii.  c.  xii.     Vide  ante,  §  xlv. 
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"  sumptive  proof  of  an  intention  to  remain  there  for  an 
unlimited  time  "  (o).  Domicil  answers  very  much  to  the 
common  meaning  of  our  word  "  home ; "  and,  where  a 
person  possessed  two  residences,  the  phrase,  "  he  made 
the  latter  his  home,"  would  point  out  that  to  be  his 
Domicil  (p). 

L.  All  jurists  agree  that  there  must  be  both  intention 
and  fact  to  constitute  a  domicil.  The  French  jurists  seem 
to  have  rather  leant  to  the  extreme  doctrine  of  the  Civil 
and  Canon  Law,  that,  without  intention,  no  length  of 
time  can  constitute  a  domicil,  to  which,  I  shall  have  occa- 
sion to  show  in  another  part  of  this  Treatise,  the  law  in 
England  has  been  less  inclined  (q).  It  seems,  however,  to  be 

(o)  Guier  v.  Daniel,  1  Binney^s  Pennsylv.  Reports,  p.  349,  note  ;  '■'  a. 
residence  at  a  particular  place,  accompanied  with  positive  or  pre- 
sumptive proof  of  continuing  there  for  an  unlimited  time." 

Mbers  and  Kraffts  v.  United  Ins.  Company,  16  Johnson^s  Reports, 
p.  128,  ^'  an  indefinite  intention  of  remaining." 

The  Frances,  8  CrancWs  Rep.  p.  363,  "a  permanent  settlement  for 
an  indefinite  time." 

Johnson  V.  Sundry  Articles  of  Merchandise,  Peter^s  Condensed 
Reports  of  Cases  in  the  Supreme  Court  of  the  United  States,  vol.  iii.  p. 
171,  "the  time  is  not  so  essential  as  the  intent." 

(p)  Wolff,  Jus  Gentium.,  c.  i.  s.  137,  says,  ' '  domicilium  dicitur 
habitatio  aliquo  in  loco  constituta  perpetuo  ibidem  manendi  animo — 
idiomate  patrio  dicitur  die  Behausu7ig.^'  This  term,  however,  appears 
to  have  been  superseded  in  the  German  of  the  present  day  by  the 
words  "  JVohnort,'^  and  "  TVohyisitz.''^  The  former  word  is  used  by 
Saoigny  in  his  last  work,  System  des  Romischen  Rechts,  v.  s.  243 
(319)  ;  the  latter  is  said  to  be  the  correct  expression,  viii.  s.  353  (58). 
[Cf.  the  Dutch  Civil  Code,  tit.  iv.  art  74,  Van  woonplaats  of  domicilie. 
"  Een  ieder  wordt  geacht  zijne  woonplaats  te  hebben  alwaar  hij  zijn 
hoofverblijf  heeft  gevestigt.  Bij  gebreke  van  zoodanige  woonplaats, 
wordt  de  plaats  des  werkelijken  verblijfs  daarvoor  gehouden."] 

I  find  no  trace  of  any  Greek  law  on  domicil.  Cicero  renders  o'lktjo-is 
by  domicilium.  See  the  passage  in  Plato,  Ilfpi  voficov,  xii.  p.  206, 
translated  by  Cicero,  De  Legihus,  lib.  ii.  c.  xviii. 

(q)  "Domicilium,  domus,  sedes  domestica,  habitatio  certa  et  diu- 
turna,"  is  the  not  inelegant  definition  of  Forcellini,  Lexicon  curd 
Facciolati.  Some  Etymologists  derive  Domicilium  from  "  domus  "  and 
''^  colo."  [Professor  Skeat  refers  the  latter  portion  of  the  word  to 
celare,  to  hide.] 
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universally  allowed  by  all  jurists,  that  the  fact  is  admitted 
only  as  a  proof  of  the  intention  (r)  ;  but,  then,  there  are 
certain  facts  which  the  law  considers  as  undoubted 
evidence  of  that  intention — facts  which  may  be  regarded 
as  speaking  a  language  on  this  point,  at  least  equally 
entitled  to  belief  with  any  declarations,  oral  or  written, 
even  of  the  person  himself  (s).  This  part  of  the  subject 
will  be  discussed  in  considering  the  change  of  domicil, 
the  criteria  of  which  are  nearly  the  same  as  those  of  its 
original  existence  (t). 

(r)  See  Locre,  Legislation  Civile  de  la  France,  tome  iii,  liv.  i.  t.  iii. 

partie  ii.  p.  415. 

(.s)  [Doucet  V.  Geoghegan,  L.  R.  9  Ch.  Div.  p.  441,  a.i>.  1878.] 

(t)  "  Probatur  mutatio  eisdem  fere  modis  ac  prima  constitutio. " — 

Voet,  lib.  V.  t.  i.  s.  9. 
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CHAPTER  V. 

CAN    A    MAN    HAVE    TWO    DOMICILS? 

LI.  Can  a  man  have  two  Domicils  ?  is  a  question  which 
should  be  resolved  at  an  early  stage  of  any  disquisition 
upon  this  branch  of  law. 

The  Roman  Law  answered  in  the  affirmative  (a),  that 
is,  when  a  man  had  so  set  up  his  household  gods  in  both 
places  as  to  appear  equally  established  in  both  :  and  this 
answer,  properly  understood  and  qualified,  is  not  incor- 
rect, with  reference  to  the  International  Law  of  the 
present  day  (h). 

LIL  It  is  the  remark  of  Domat  (c),  and  of  other 
jurists,  that  though  it  may  be  difficult,  or  impossible,  for 
a  man  to  have  two  domicils,  which  shall  be  equally  the 
centre  of  his  affairs,  according  to  the  definition  already 
given  ;  and  though  a  man  can  have  but  one  principal 
domicil,  yet  a  man  may  have  two  or  more  domicils  {d)  for 

(a)  Though  it  was  the  boast  of  the  Roman  that  he  could  not  be  the 
civis  of  another  State  :  "  Sed  nos  (Romani)  non  possumus  et  hujus  esse 
civitatis  et  cujusvis  prseterea  :  Cc^eteris  omnibus  concessum  est," — Cic. 
pro  Balbo,  12. 

(6)  "  Viris  prudentibus  placuit  duobus  locis  posse  aUquem  habere 
domicihum  si  utrubique  ita  se  instruxit,  ut  non  ideo  minus  apud  alteros 
se  coUocasse  videatur." — Dig.  lib.  I.  t.  i.  6,  §  2,  Ad  Mu7iicip. 

(c)  Domat,  Droit  pubHc,  Hv.  i.  tit.  xvi.  s.  iii.  §  6. 
Duranton,  Cours  de  Droit  Frangais,  Hv.  i.  tit.  iii.  ss.  357-359. 

(d)  "Mais  on  peut  avoir  deux  domiciles,  dit  la  demoiselle  de 
Kerbabu,  et  n'est-ce  pas  ce  qui  a  ete  juge  dans  la  succession  du  Prince 
de  Guimene,  par  I'arret  du  6  Septembre,  1670 1  Ainsi  le  Comte 
d'Hautefort  pouvoit  etre  domicilie'  a  Paris  et  k  Hauterive.  Deux  res- 
ponses font  cesser  une  pareille  objection.  La  premiere  est  q^ie  si  Von 
pouvoit  avoir  deux  domiciles,  ce  seroit  par  rapport  a  des  ohjets  tout 
differens  ;  ainsi  I'un  pourroit  etre  un  domicile  de  fait  qui  influeroit  sur 
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different  purposes.  In  the  case  of  Somerville  v.  Lord 
Somerville,  the  Master  of  the  Rolls  observed  on  the  novelty 
of  the  question,  as  being  "  between  two  acknowledged 
Domicils "  (e),  and  upon  the  question,  "which  of  two 
"  Doinicils  shall  preponderate,  or,  rather,  which  is  the 
"  Domicil  according  to  which  the  personal  estate  shall  be 
"  regulated  ? "  It  cannot,  therefore,  be  too  carefully 
recollected,  that  Domicil  is  distinguished  by  the  various 
situations  to  which  it  is  applied  (/)  ;  that  is  to  say,  the 
circumstances  which  will  be  of  force  to  impress  the 
character  of  a  domicil  in  one  instance,  will  fail  to  do  so 
in  another. 

LIII.  The  European  Law,  and  that  of  America  require 
the  characteristics  of  the  principal  (g)  Domicil  for  cases 
of  a.  testament,  or  distribution  under  intestacy. 


tout  ce  qui  regarde  directement  la  personne  domiciUee  ;  I'autre  un 
domicile  de  droit  et  de  volonte,  qui  decideroit  du  sort  de  la  succession. 
Le  cas  est  sans  doute  fort  extraordinaire,  et  peut-etre  meme  que  dans 
les  regies  il  ne  devroit  point  etre  admis,"  &c.  Cochin's  argument  in 
the  case  of  the  Marquis  d'Hautefort,  CEuwes,  tome  I.  p.  401. 

(e)  5  Veseyh  Rep.  p.  750. 

(/)  Kenfs  Commentaries  on  American  Law,  Lecture  37,  s.  4,  note — 
^'  There  is  a  political,  a  civil,  and  &  forensic  domicil." 

(g)  ' '  Le  domicile  de  tout  Fran9ais,  quant  h  I'exercice  de  ses  droits 
civils,  est  au  lieu  oil  il  a  son  principal  etablissement." — Code  Civil,  t.  iii. 
Du  Domicil,  art.  102.  ["II  domicilio  civile  di  una  persona  e  nel 
luogo  in  cui  essa  ha  la  sede  principale  dei  propri  affari  ed  interessi.  La 
residenza  e  nel  luogo  in  cui  la  persona  ha  dimora  abituale.'  — Codice  Civile 
del  Regno  dLtalia,  tit.  ii.  art.  16.]  "A  man  can  have  but  one  domicil 
for  the  purpose  of  succession." — Kenfs  Comment.  Lect.  37,  s.  4,  note. 

So  Grotius  (in  his  opinion  cited  by  Henry)  says,  ' '  To  the  solution 
' '  of  this  question,  if  we  follow  the  written  or  Roman  law  and  the  com- 
"  mentators  thereon,  '  originis  domicilium  est  immutabile,  et  ideo  qui 
"  alibi  habitat  censetur  habere  duo  domicilia.' — Code,  lib.  x.  t.  xxxviii. 
"  De  Municipibus  et  Originariis,  4  (Origine  .  .  .).  Assumptio.  ff.  ad 
"  Municip.  et  ibi  Bart.  But  this  difficulty  ceases  if  we  consider  the 
"  general  custom  of  the  Netherlands,  nay  even  of  the  whole  world,  at 
"  this  time  :  '  Secundum  quam  consuetudinem  domicilium  originis  sola 
"  voluntate  mutatur  ita  ut  originarius  nullo  modo  maneat  subjectus 
"  jurisdictioni  originis :  cui  consuetudini  testimonium  etiam  perhibet 
"  Gail,  lib.  ii.  obs.  36,  dicens  eam  et  in  Germania  et  ubique  obtinere.'" 
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LIV.  The  facts  and  circumstances  which  might  be 
deemed  sufficient  to  estabhsh  a  commercial  domicil  in 
time  of  war,  and  a  matrimonial,  or  forensic,  or  political 
domicil,  in  time  of  peace,  might  be  such  as,  according  to 
English  Law,  would  fail  to  establish  a  testamentary  or 
Principal  Domicil.  "  There  is  a  wide  difference,"  it  was 
observed  in  a  judgment  delivered  in  a  recent  case  before 
the  Judicial  Committee  of  the  Privy  Council,  "  in  apply- 
"  ing  the  Law  of  Domicil  to  contracts  and  to  wills  "  (h). 

LY.  It  might,  perhaps,  have  been  more  correct  to 
have  limited  the  use  of  the  term  Domicil  to  that  which 
was  the  princival  domicil,  and  to  have  designated  simply 
as  residences  the  other  kinds  of  domicil ;  but  a  contrary 
practice  has  prevailed,  and  the  neglect  (i)  to  distinguish 


This,  says  Henry,  does  not  extend  to  cases  of  allegiance  :  Odwin  v. 
Forbes,  Appendix,  p.  197  ;  and  in  an  opinion  from  a  Dutch  jurist,  cited 
by  the  same  author,  occurs  this  passage  :  "  Sed  ista  omnia  ita  non 
procedunt  (cum  locus  originis  det  domicilii  prresumptionem  secundum 
ante  dicta,  pluribus  tamen,  puta  tribus  locis,  quis  domicilium  habere 
possit)  quin  considerandum  veniat  an  non  et  plurium  domiciliorum  jure 
frui  quis  possit.  Distingaenda  vero  hie  sunt  oneia,  munera,  a  succes- 
sionis  jure,  de  hoc  modo  quxritur  hie  J'' 

So,  too,  Voet :  "  Considerandum  tamen  eos  qui  quantum  ad  suc- 
cessionem  aliosque  effectus  domicilium  per  negotiationem,  tabeinam, 
nudam  habitationem,  non  constituisse  intelliguntur,  nihilominus,  quan- 
tum ad  forum  competens  attinet,  illis  in  locis  dum  illic  degunt  recte 
conveniri  ;  "  &c.  (lib.  v.  t.  i.  s.  98,  De  Judiciis,  &c.).  See  too  Ferguson'' s 
Report  of  Consistorial  Decisions  in  Scotland,  p.  283:  "We  indeed 
all  know  that,  besides  this  permanent  domicil,  a  man  may  have 
many  domicils  of  action  at  the  same  time,  &c.  So  the  decisions 
known  to  the  French  law  of  the  "Domicile  du  Secours,"  or  pauper's 
domicil,  "  Domicile  elu,"  a  domicil  chosen  for  the  purposes  of  the  exe- 
cution of  a  particular  act,  and  of  the  "domicile  politique."  See,  too, 
the  case  of  the  Churchwarden— Stephetisoii  v.  Langston,  1  Haggard's 
Consistory  Reports,  p.  379. 

(h)  Croker  v.  Marquis  of  Hertford,  4  Moore's  P.  C.  Re}),  p.   339. 

(i)  See  the  Discours  pronounced  hj  M.  Mcdhcrhe  on  the  introduction 
of  the  Lav/-  of  Domicil  into  the  Code  Civil:  "  Chaque  individu  ne 
pent  avoir  qu'un  domicile,  quoiqu'il  puisse  avoir  plusieurs  residences.''^ 
— Locre,  Legislation  de  la  France,  t.  iii.  p.  452. 

"  The  gradation  from  residence  to  domicil  consists  both  of  circum- 
VOL.  IV.  E 
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between  the  different  subjects  to  wliicli  the  Law  of  Domicil 
is  applicable,  has  been  the  chief  source  of  the  errors 
which  have  occasionally  prevailed  on  this  subject. 

LVI.  Thus,  in  a  case  {j)  brought  before  the  Preroga- 
tive Court  of  Canterbury  in  1823,  Sir  John  NiclioU 
expressed  a  doubt  whether  a  British  subject  was  entitled 
so  far  exuere  patriamy  as  to  select  a  foreign,  in  complete 
derogation  of  his  British,  domicil,  which  it  was  necessary 
he  should  do  in  order  to  render  his  property  liable  to  dis- 
tribution according  to  any  foreign  law :  he  considered 
this  proposition  as  resting  on  no  authority  (k),  and  doubt- 
ful even  upon  principle  {I).  In  a  subsequent  case,  the  same 
Judge  held  that  there  was  no  precedent  for  pronouncing 
that  the  property  of  a  British  subject,  dying  intestate  in  a 
foreign  country  in  which  he  was  domiciled,  was  distribu- 
table according  to  the  law  of  that  foreign  country,  or  for 
holding  that  if  such  British  subject  be  domiciled  in  a 
foreign  country,  he  had  not  a  right  to  make  his  will  accord- 
ing to  the  law  of  the  country  of  his  allegiance,  and  not  of 
his  domicil  (m). 


stances  and  intention  ;  "  see  Maltass  v.  Maltass,  1  Rohertsonh  Ecdes. 
Beports,  p.  75. 

In  the  case  of  Hogg  v.  Lashley,  the  Lord  Ordinary  at  first  decided, 
"  that  there  were  two  domicils  at  the  dissolution  of  the  marriage — 
one  in  London,  the  other  in  Scotland,  but  the  last  was  the  principal." 
The  Court,  however,  altered  the  Interlocutor,  and  found  that  there 
was  but  one  domicil  in  Scotland. — Morrison^s  Decisions,  4619  ;  Robert- 
son on  Personal  Succession,  p.  142. 

(j)  Curling  v.  Thornton,  2  Addams^  Beports,  p.  19,  and  note  to  p.  15. 

Qi)  M.  Foelix  remarks  :  ' '  En  general  les  anciens  auteurs  ne  parlent 
que  du  changement  de  domicile,  en  gardant  le  silence  sur  le  change- 
ment  de  nationalite  :  c'est  qu'alors  les  differentes  provinces  du  meme 
Etat  etaient  regies  par  des  lois  ou  coutuines  non  uniformes,  de  maniere 
que  le  simple  changement  de  domicile  pla9ait  I'individu  sous  I'empire 
d'une  autre  loi.  "—Traite  du  Droit  International  Prive,  liv.  i.  tit.  i.  28, 
note  2. 

(l)  Stardey  v.  Bernes,  3  Haggard's  Eccles.  Bep.  p.  373. 

(m)  By  36  George  III.  cap.  52,  sec.  2  [a  section  now  repealed  by 
the  Statute  Law  Revision  Act,  1872]  a  duty  was  payable  "  for  every 
legacy,  specific  or  pecuniary,  given  by  any  will  of  any  person   out  of 
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LVII.  These  opinions  of  Sir  John  Nicholl,  however, 
were  overruled  by  the  High  Court  of  Delegates  {n),  and 
the  distinction  between  the  domicil  of  allegiance  and  the 
domicil  for  testamentary  purposes  was  repeated  and  firmly 
established  (o)  in  the  case  of  CroJcer  v.  Marquis  of  Hertford. 

LYIII.  To  these  remarks  may  be  added  an  extract 
from  a  judgment  by  Lord  Stowell  in  the  Admiralty  Court, 
in  which  the  true  distinction  is  perspicuously  taken. 

It  was  a  question  as  to  the  national  character  of  the 


his  personal  or  moveable  estate,  or  out  of  or  charged  upon  his  real  or 
heritable  estate.  Upon  this  Act  some  most  important  decisions 
have  been  given  :  it  is  only  necessary  to  mention  two  : — 1.  7n  re  Ewin, 
1  Crompton  and  Jervis^s  Exchequer  Reports,  p.  151  (a.d.  1830),  decided 
that  American,  Austrian,  French,  and  Russian  ^tock,  the  property  of 
a  testator  domiciled  in  England,  was  liable  to  legacy  duty. 

2.  Thompson  v.  The  Advocate-General,  12  Clark  <j&  Finnelly''s 
(House  of  Lords)  Reports,  p.  1,  a.d.  1845,  decided,  overruling  the 
Scotch  Court  of  Exchequer,  that  legacy  duty  was  not  payable  by  the 
legatees  named  in  the  will  of  a  British-born  subject  who  had  died 
domiciled  in  a  British  colony,  though  the  personal  property  was  locally 
situate  in  Scotland,  to  which  the  statute  extended.  Tn  this  case  Lord 
Campbell  said  (p.  28),  "  My  Lords,  I  believe  that  if  the  Chancellor  of 
the  Exchequer,  who  introduced  this  bill  into  Parliament,  had  been 
asked  his  opinion,  he  would  have  been  a  good  deal  surprised  to  hear 
that  he  was  not  to  have  his  legacy  duty  on  such  a  fund  as  this,  where 
the  testator  was  a  British- born  subject,  and  had  been  domiciled  in 
Great  Britain,  and  had  merely  acquired  a  foreign  domicil,  and  had 
left  property  that  actually  was  in  England  or  in  Scotland  at  the  time 
of  his  decease.  The  truth  is,  my  Lords,  that  the  doctrine  of  Domicil 
has  sprung  up  in  this  country  very  recently,  and  that  neither  the 
Legislature  nor  the  judges  thought  much  of  it  ;  but  it  is  a  very  con- 
venient doctrine  :  it  is  now  well  understood  ;  and  I  think  that  it  solves 
the  difficulty  with  which  this  case  was  surrounded." 

(n)  A  further  distinction,  taken  in  Croker  v.  Marquis  of  Hertford, 
4  Moore^s  P.  G.  Rep.  p.  339,  as  to  the  law  of  Domicil  not  applying  to 
personal  property  which  was  deposited  in  different  countries,  was  over- 
ruled both  by  the  Prerogative  Court  and  the  Judicial  Committee  of  the 
Privy  Council.  See  remarks  of  Lord  Chancellor  on  this  point  in 
Bempde  v.  Johnstone,  3  Vesey's  Reports,  p.  198. 

(o)  It  was  never  the  custom  of  the  Judges  Delegate  to  give  reasons 
in  open  court  for  their  decision  ;  but  in  Groker  v.  Marquis  of  Hertford, 
Mr.  Baron  Parke  declared  that  they  had  intended  to  lay  down  the  rule 
broadly  in  Staidey  v.  Bernes. 

E  2 
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claimant  of  a  vessel  seized  in  the  river  Thames  by  the 
Marshal  of  the  Admiralty.  Lord  Stowell  said — "The 
"  question,  therefore,  comes  to  this,  whether  the  claimant 
"  is,  quoad  this  property,  to  be  considered  as  a  British 
"  subject.  For  some  purposes  he  is  undoubtedly  so  to  be 
"  considered ;  he  is  born  in  this  country,  and  is  subject  to 
"  all  the  obligations  imposed  upon  him  by  his  nativity. 
"  He  cannot  shake  off  his  allegiance  to  his  native  country, 
"  or  divest  himself  altogether  of  his  British  character,  by 
"  a  voluntary  transfer  of  himself  to  another  country. 
"  For  the  mere  purposes  of  trade,  he  may,  indeed,  transfer 
"  himself  to  another  State,  and  may  acquire  a  new  national 
"  character'^  {p). 

This  chapter  should  not  be  closed  without  mention  of 
what  has  been  considered,  by  high  authority,  the  only 
possible  case  of  two  Principal  Domicils,  which  would  arise 
in  modern  times. 

LIX.  At  the  end  of  his  judgment  in  Somerville  v.  Lord 
Somerville,  the  Master  of  the  Rolls  observed :  "I  shall 
"  conclude  with  a  few  observations  upon  a  question  that 
"  might  arise  ;  and  which  I  often  suggested  to  the  Bar. 
"  What  would  be  the  case  upon  two  contemporary  and 
"  equal  domicils,  if  ever  there  can  be  such  a  case  ?  I 
"  think  such  a  case  can  hardly  happen,  but  it  is  possible 
"  to  suppose  it.  A  man,  born  no  one  knows  where,  or 
*'  having  had  a  domicil  that  he  has  completely  abandoned, 
"  might  acquire,  in  the  same  or  different  countries,  two 
"  domicils  at  the  same  instant,  and  occupy  both  under 
"  exactly  the  same  circumstances  ;  both  country  houses, 
"  for  instance,  bought  at  the  same  time.  It  can  hardly 
"  be  said,  that  of  which  he  took  possession  first  is  to 
"  prevail.  Then,  suppose  he  should  die  at  one,  shall  the 
"  death  have  any  effect  ?  I  think  not,  even  in  that  case ; 
"  and  then  ex  necessitate  rei,  the  lex  loci  rei  sitce  must  pre- 


(p)  The   Ann,    Dodson's    Admiralty    Reports,    p.    223;     see    also 
Wheatonh  Elements  of  International  Law,  p.  159. 
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"  vail ;  for  the  country  in  which  the  property  is  would  not 
"  let  it  go  out  of  that,  until  they  knew  under  what  rule  it 
"  is  to  be  distributed.  If  it  was  in  this  country,  they 
"  would  not  give  it  up  until  it  was  found  that  he  had  a 
"  domicil  somewhere." 

LX.  It  appears  that  the  case  suggested  by  the  Master 
of  the  Rolls  had  occurred  in  France.  In  1680,  a  question 
arose  as  to  the  succession  to  the  Prince  de  Guemene.  The 
Prince  appears  to  have  left  an  equal  amount  of  moveables 
at  his  residence  in  Paris,  and  at  his  residence  on  his 
estate,  at  Verger,  in  Anjou.  It  must  be  presumed  (for  the 
statement  in  Merlin  is  meagre)  that,  in  other  respects,  an 
equal  attachment  to  both  places  was  manifested.  It  was 
decided  that  the  custom  of  each  place  should  regulate  the 
succession  to  the  goods  found  therein ;  in  other  words, 
that  the  lex  loci  rei  sitce  should  prevail  (q). 

(q)  Merlin,  Rep.  de  Jnrisp.  tome  viii.  Domicile,  s.  8. 
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CHAPTER  VI. 

CAN    A    MAN    BE    WITHOUT    A    DOMICTL  ? 

LXI.  The  Roman  law  (a)  answered  this  question  by 
saying  that  it  is  difficult  for  anyone  to  be  without  a 
domicil.  But  even  this  might  happen ;  if  a  person  having 
abandoned  his  domicil,  should  make  a  journey  by  sea  or 
land,  seeking  a  place  wherein  to  establish  himself,  he 
might  be  without  a  domicil.  And  Domat  adopts  this  view 
of  the  case. 

LXII.  But  a  different  view  has  been  taken  by  other 
jurists  (5),  and  especially  by  those  of  Great  Britain  and 
America.  They  hold  that  the  former  domicil  is  not  aban- 
doned until  a  new  one  has  been  intentionally  and  actually 
{animo  et  facto)  acquired. 

"  A  third  rule  I  shall  extract  "  (said  the  Master  of  the 
Rolls,  in  the  case  of  8omerville  v.  Lord  Somerville)  "is, 
"  that  the  Domicil  of  Origin  is  to  prevail,  until  the  party 
"  has  not  only  acquired  another,  but  has  manifested  and 
"  carried  into  execution  an  intention  of  abandoning  his 
"  former  domicil,  and  taking  another  as  his  sole  domi- 
"cil"  (c). 

A  British-born  subject  had  been  employed  as  American 


(a)  "  Et  verum  est  habere,  licet  difficile  est ;  quemadmodum  difficile 
est,  sine  domicilio  esse  quemquam.  Puto  autem  et  hoc  procedere 
posse,  si  quis  domicilio  relicto  naviget  vel  iter  faciat,  quaerens  quo  se 
conferat  atque  ubi  constituat ;  nam  hunc  puto  sine  domicilio  esse. 
[Domicilium  autem  habere  potest  et  relegatus  eo  loci  unde  arcetur,  ut 
Marcellus  scribit. ]"—Digr.  lib.  1.  t.  i.  27,  §§  2,  3. 

(6)  Duranton,  liv.  i.  t.  cxi.  s.  360  ;  Stori/s  Conflict  of  Laws,  ch.  iii.  ; 
National  Domicil,  s,  47. 

(c)  5  Vesey''s  Rep.  p.  787. 
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consul  at  the  Cape  of  Good  Hope  {d),  and  was  engaged  in  a 
house  of  trade  there.  A  ship  belonging  to  him  was  taken 
bj  a  British  cruiser,  on  her  voyage  from  the  Cape  to 
Europe.  It  was  contended  that  he  was  not  a  Dutch 
merchant,  as  he  had  intended  to  remove  to  America ;  but 
Lord  Stowell  said — "  A  mere  intention  to  remove  has 
"  never  been  held  sufficient  without  some  overt  act;  being 
*'  merely  an  intention,  residing  secretly  and  undistinguish- 
"  ably  in  the  breast  of  the  party,  and  liable  to  be  revoked 
"  every  hour.  The  expressions  of  the  letter  in  which  this 
"  intention  is  said  to  be  found  are,  I  observe,  very  weak 
"  and  general,  of  an  intention  merely  in  futuro.  Were 
"  they  even  much  stronger  than  they  are,  they  would  not 
"  be  sufficient ;  something  more  than  mere  verbal  decla- 
"  tion,  some  solid  fact,  showing  that  the  party  is  in  the 
"  act  of  withdrawing,  has  always  been  held  necessary  in 
"  such  cases  "  (dd). 

LXIII.  The  Original  Domiciland  the  native  character 
easily  revert  (e)  ;  and,  therefore,  it  has  been  laid  down 
by  the  American  (/)  Judges,  that  a  person  resumes  his 
native  character  as  soon  as  he  puts  himself  in  itinere  to 
return  to  his  native  country ;  or,  as  Lord  Stowell  said  of 
a  belligerent,  lurking  under  the  disguise  of  a  neutral,  ''the 
"  sin  of  his  old  character  is  revived  "(^). 

And  so  in  Munroe  v.  Douglas  {h),  it  was  said  by  the 

(d)  [The  Cape  of  Good  Hope  was  at  that  time  in  the  hands  of  the 
Dutch.] 

(dd)  The  President,  5  0.  Roh.  Adm.  Rep.  p.  279.  See,  also,  the 
Falcon,  6  ib.  p.  198. 

(e)  La  Virginie,  5  ih.  p.  99. 

(/)  This  national  character,  which  a  man  acquires  by  residence,  may- 
be thrown  off  at  pleasure  by  a  return  to  his  native  country,  or  even  by 
turning  his  back  on  the  country  in  which  he  has  resided,  on  his  way  to 
another.  It  is  an  adventitious  character  gained  by  residence,  and  which 
ceases  by  non  residence  ;  it  no  longer  adheres  to  the  party  from  the 
moment  he  puts  himself  in  motion  bond  fide  to  quit  the  country,  sine 
animo  revertendl. — The  Venus,  8  CrancJi's  {Amer.)  Rep.  p.  280.  See, 
also,  the  8t.  Lawrence,  1  Gallison's  {Amer.)  Rep.  p.  467. 

(g)  The  Phoenix,  3  C.  Rob.  Adm.  Rep.  p.  191. 

(h)  5  Maddock^s  Chancery  Reports,  p.  405. 
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English  Vice-Chancellor,  that  an  acquired  domicil  "re- 
"  mains  until  a  subsequent  domicil  be  acquired,  unless  the 
"  party  die  in  itinere  (^)  towards  an  intended  Domicil." 
And  in  Colville  v.  Lauder  it  was  observed,  on  the  Scotch 
Bench,  that  when  the  deceased  (a  native  of  Scotland)  was 
at  St.  Vincent's,  his  succession  must  have  been  regulated 
by  the  law  of  England  ;  but  after  leaving  that  island,  he 
must,  in  the  whole  circumstances,  be  considered  as  in 
transitu  to  Scotland  {Jc). 

LXIV  (l).  A  vagabond  is  said  to  be  a  person  who, 
without  travelling  in  quest  of  a  domicil,  has  really  and 
truly  no  certain  domicil  at  all. 

LXV.  A  familiar  example  occurs  in  the  instance  of 
Gipsies.  In  one  of  the  cases  recorded  in  Cochin,  it  appears 
that  it  was  attempted  to  include  a  "  comedien,"  a  travel- 
ling player,  under  this  class.    Cochin,  however,  combatted 


(i)  Pothier  seems  to  think  that  the  change  is  not  effectual  till  the 
actual  arrival  at  the  new  place  ;  "La  volonte  de  transferer  notre 
domicile  dans  un  autre  lieu  doit  etre  justifiee.  Elle  n'est  pas  Equi- 
voque lorsque  c'est  un  benefice,  une  charge  ou  un  autre  emploi  non 
amovible  qui  nous  y  apj)elle.  En  ce  cas,  des  que  nous  y  sommes  arrives 
nous  y  acquerons  domicile  et  noiis  perdons  Vancieny — Introd.  Gen.  aux 
Cont   13. 

(k)  Morrison's  Succession,  App.  i.  ;  see  this  case  below.  Craigie  v. 
Leivin,  3  Curteis^  Ecclesiastical  Reports,  p.  445. 

(l)  Domat,  liv.  i.  t.  xvi.  s.  9.  So  it  was  argued  in  the  Duke  of  Guise's 
case,  that,  being  exiled  from  France,  he  had  no  domicil  where  he  served 
as  a  general  ;  he  would  be  a  vagabond — which  D^Aguesseau  pronounced 
absurdnm.  See  Vattel,  liv.  i.  c.  xix.  s.  219,  Des  Vagabonds'.  "  Les 
Vagabonds  sont  des  gens  sans  domicile.  Par  consequent  ceux  qui 
naissent  de  parents  vagabonds  n'ont  point  de  patrie  :  puisque  la  patrie 
d'un  homme  est  le  lieu  oil,  au  temps  de  sa  naissance,  ses  parents  avaient 
leur  domicile,  ou  I'Etat  dont  son  pere  etait  membre  alors,  ce  qui 
revient  k  la  meme  chose  :  car  s'etablir  pour  toujours  chez  une  nation, 
c'est  en  devenir  membre,  au  moins  comme  habitant  perpetuel,  si  ce 
n'est  point  avec  tous  les  droits  des  citoyens.  Cependant  on  peut 
regarder  la  patrie  d'un  vagabond  comme  celle  de  son  enfant,  en  tant 
que  ce  vagabond  sera  cense  n'avoir  pas  absolument  renonce  a  son 
domicile  naturel  ou  d'origine."  This  is  little  more  than  a  repetition 
of   Wolffs  language.  Jus  Gentiiim,  c.  i.  s.  245. 
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,liis  doctrine,  declaring  that  every  man  was  born  with  a 
domicil,  and  that  till  he  had  acquired  another  animo  per- 
manendi,  it  would  remain  till  his  death  (m). 

LXVI.  In  the  leading  American  case  of  Guier  v. 
0^ Daniel  it  was  contended,  among  other  things,  that 
Thomas  Guier,  being  a  seafaring  man,  a  sort  of  vagabond 
on  the  ocean,  was  without  a  domicil ;  but  the  Court  held 
that  his  Domicil  of  Origin  remained  {n). 

The  rule  is  laid  down  by  one  of  the  latest  writers  upon 
Private  International  Law,  that  children  of  unknown 
parents  must  be  considered  as  domiciled  in  the  territory 
where  they  actually  are  :  this  is  said  to  be  a  rule  generally 
acknowledged  and  received  (o). 


(m)  Cochin,  CEuvres,  tome  i.  p.  20,  pour  Dame  Louise  Frangoise 
de  Samsons. 

Carpzovius  says,  "  Vagabundum  nuncupamus  eum  qui  nullibi 
domicilium  contraxit  habitationis,  ita  ut  nee  foram  sortiatur  certum, 
originis  verb  domicilium  si  quis  usque  velit,  parum  efBciet  si  vaga- 
bundus  ibidem  non  reperiatur,  licet  nee  inficias  eamus  conveniri  ipsum 
posse  in  domicilio  naturali  modo,  copia  ejus  liaberi  queat,  vel  ex  hoc 
ipso  generali  asserto  :  Vagabundum  ubique  conveniri,  nee  utitur 
exceptione  incompetentiae,  qui  est  vagabundus  "  (tit.  iii,  art.  i.  s.  65  ; 
Processus  Juris,  &c.). 

(n)  Guier  v.  0"* Daniel,  1  Binney's  (Pennsylv.)  Reports,  p.  349,  note  ; 
mde  ante. 

(o)  Traits  du  Droit  International  Prive,  &c.,  par  M.  Fcelix,  liv.  i. 
t.  i.  s.  28,  note  1. 
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CHAPTEE  VII. 

DIFFERENT    KINDS    OF    DOMICIL. 

LXVII.  The  kinds  of  Domicil  are  sometimes  classed 
as  follows  :  —  l.  The  Domicil  of  Birth.  (Domicilium  natu- 
rale).  2.  The  Domicil  by  Operation  of  Law  [necessarium). 
3.  The  Domicil  of  Choice,  where  one  is  abandoned  and 
another  acquired  {Voluntarium,  adscititium — Domicile  de 
Choix)  {a). 

LXVIII.  The  Civilians  generally  nse  the  expression 
Domicil  of  Origin  {domicilium  originis)  as  synonymous 
with  Domicil  of  Birth  (domicilium  nativitatis) .  Though  if 
the  parents  were  on  a  journey,  or  temporarily  absent  from 
their  own  domicil,  that,  and  not  the  accidental  place  of 
birth,  was  the  domicil  of  the  child.  ^'  The  Domicil  of  Origin 
"  is  that  arising  from  a  man's  birth  and  connections,"  ac- 
cording to  the  case  of  Somerville  v.  Lord  Somerville  {h). 

(a)  Wolff,  c.  i.  s.  138,  Jus  Gentium ;  Vattel,  liv.  i.  c.  xix,  s.  218  ; 
Pothier,  Introd.  Gen.  aux  Gout.  s.  12. 

(h)  ' '  Exemplo  senatorii  ordinis  patris  originem  unusquisque  sequa- 
tur." — Gode,  lib.  x.  t.  xxxi.  36. 

' '  Est  autem  originis  locus  in  quo  quis  natus  est,  aut  nasci  dehuit. 
Licet  forte  re  ipsa  alibi  natus  esset,  matre  in  jDeregrinatione  parturi- 
ente."— J.  Voet,  lib.  v.  t.  i.  s.  91. 

According  to  the  law  of  England,  even  the  children  of  aliens  not  at 
enmity  with  the  Crown,  if  born  within  the  realm,  are  natural-born 
subjects  ;  and  all  children,  whose  fathers  or  grandfathers  by  the 
father's  side  were  natural-born  subjects,  are,  with  certain  exceptions, 
deemed  naturai-born  subjects  theTaselves.— Stephen^ s  Gommentaries, 
vol.  ii.  book  iv.  part  i,  chap.  ii.  For  the  33  Yic.  c.  14,  "  An  Act  to 
amend  the  law  relating  to  the  legal  condition  of  aliens  and  British 
subjects,"  and  35  &  36  Vic.  c.  39,  see  vol.  i.  p.  653,  Appendix  v.  ; 
Gatler's  Law  of  Naturalization,  1871.     See  also  Kent's  Commentaries, 
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LXIX.  But  this  expression  "  Domicil  of  Origin  "  is 
incorrect,  and  tends  to  confound  the  distinct  ideas  of 
"Origin  "  and  "  Domicil."  There  is  a  time,  indeed,  Avhen 
they  happen  to  be  identical ;  for  instance,  a  child  born  in 
the  State  in  which  his  father  is  domiciled  has,  generally 
speaking,  his  Origin  and  his  Domicil  in  that  State :  be- 
cause, in  the  case  of  a  person  who  has  never  acquired  a 
domicil,  you  must  go  back  to  the  epoch  when  a  domicil 
was  chosen  for  him; — this  epoch  is  the  time  of  his  birth. 

This  is  the  true  meaning  of  "  Origo,"  to  which 
jurists  have  referred  when  they  have  spoken  of  the  forum 
originis ;  though  they  have  sometimes  confounded  Origin 
with  the  accidental  jplace  of  birth,  and  sometimes  have 
not  had  a  clear  idea  of  the  relation  which  modern  Origin 
bears  to  the  Roman  Origo  (c). 

Savigny  explains  the  matter  in  this  way: — 

The  Romans  called  by  the  name  Origo  the  right  of 
citizenship  which  a  man  acquired  by  his  birth.  The 
moderns  call  by  the  name  of  Origo  the  fiction  that  a  man 
has  a  Domicil  in  the  place  at  which  his  parents  at  the 
time  of  his  birth  had  a  domicil.  This  notion  of  Origo  in 
modern  law  is  equally  applicable  to  the  jurisdiction  {d)  as 
forum  originis,  and  to  the  local  law  which  attaches  to  the 
person,  or  lex  originis  (e). 

The  expression,  therefore,  domicilium  originis  is,  with 
reference  to  the  language  of  the  Roman  Law,  unintelli- 
gible, and  confounds  two  distinct  and  independent  ideas  ; 
while,  with  reference  to  modern  law,  it  signifies  a  domicil 
not  founded  upon  choice,  but  upon  descent  from  a  parent, 
and  therefore  in  some  sort  upon  a  fiction. 

LXX.  The  effect  of  origin,  as  an  ingredient  in  the 

vol.  ii.  Lecture  25  ;  Somerville  v.  Lord  Somerville,  5  Vesey^s  Reports, 
p.  750  ;  Traite  du  Droit  International  Prive,  &c. ,  par  M.  Foelix  (Paris, 
1856),  Uv.  i.  t.  i.  s.  28. 

(c)  Savigny,  R.  R.  viii.  ss.  350-359. 

(d)  lb.  viii.  s.  369  (103). 

(e)  Ih.  viii.  s.  459  (103). 
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consideration  of  the  circumstances  wliicli  constitute  a 
change  of  domicil,  will  be  discussed  in  a  later  chapter  in 
which  the  "  Domicil  of  Choice  "  finds  its  place. 

LXXI.  Domicil  hy  operation  of  Law  comprises  two 
classes  of  persons  :  1.  Those  who  are  under  the  control  of 
another,  and  to  whom  the  State  gives  the  Domicil  of 
another.  2.  Those  on  whom  the  State  affixes  a  Domicil — 
(i.)  Bj  virtue  of  the  employment  or  office  they  hold ; 
(ii.)   By  virtue  of  some  punishment  inflicted  upon  them. 

LXXTI.  Under  the  first  class  may  be  reckoned  the 
Domicil  of— 1.  The  Wife.  2.  The  Minor  (i.)  legitimate, 
and  (ii.)  illegitimate.  3.  The  Student.  4.  The  Lunatic. 
5.  The  Servant. 

Under  the  latter  class  may  be  reckoned — 1.  The  Officer 
employed  by  the  State,  whether  Civil  or  Military.  2.  The 
Ecclesiastic.  3.  The  Prisoner.  4.  The  Exile.  5.  The 
Emigrant. 

[The  Domicil  of  a  Corporation  will  also  have  to  be 
considered.] 
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CHAPTEE   yill. 

I.     NECESSARY    DOMICIL — WIFE. 

LXXIII.  We  have  now  to  consider  the  case  of  those 
persons  who  are  comprised  under  the  first  class,  the  domicil 
of  whom  is  determined  by  operation  of  Law. 

LXXIV.  First  of  the  Wife  {a). 

The  maxim  of  the  Roman  (b)  and  of  Continental 
civilians,  and  of  this  country  and  of  America,  is,  that,  as 
the  wife  takes  the  rank,  so  does  she  the  domicil,  of  her 
husband ;  and  the  widow  retains  it,  by  the  same 
analogy  (c),  after  the  death  of  her  husband.  If,  however, 
the  widow  marry  again,  her  domicil  will  be  that  of  her 
second  husband;  and,  according  to  the  Canon  law,  she 
had  a  right  to  be  buried  in  the  place  of  sepulture  belong- 
ing {d)  to  the  domicil  of  her  last  husband. 

(a)  Disabilities  of  American  Women  married  abroad,  by  W.  H. 
Laiurence^  New  York,  1871- 

As  to  the  national  status  of  married  women  according  to  the  present 
law  of  England  (33  Vic.  c.  14  and  35  &  36  Yic.  c.  39),  see  vol.  i. 
p.  653,  Appendix. 

(6)  "  Item  rescripserunt  mulierem  quamdiu  nuptaestincolamejus- 
dem  civitatis  videri  en  jus  maritus  ejus  est,  et  ibi  unde  originem  trahit 
non  cogi  muneribus  fungi." — Dig.  lib.  1.  t.  i.  38.  "  Mulieres  honore 
maritorum  erigimus,  genere  nobilitamus,  et  forum  ex  eorum  persona 
statuimus  ;  et  domicilia  mutamus." — Code,  lib.  xii.  t.  i.  13. 

(c)  "  Vidua  mulier  amissi  mariti  domicilium  retinet,  exemplo  cla- 
rissimse  personse  per  maritum  fact^e.  Sed  utrumque  aliis  interve- 
nientibus  nuptiis  permutatur." — Dig.  lib.  1.  t.  i,  22.  "  Sin  autera 
minoris  ordinis  virum  postea  sortitae  fuerint,  priore  dignitate  privatae, 
posterioris  mariti  sequentur  conditionem  et  domicilium." — Code,  lib.  x. 
t.  xxxix.  9. 

(d)  "  Mulier  autem  quse  plures  viros  habuit  successive,  si  sepul- 
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LXXVI.  This  doctrine  of  tlie  widow's  title  to  the 
domicil  of  her  husband  was  successfully  sustained  by  one 
of  our  most  eminent  civilians  against  the  lawyers  of 
France,  in  the  question  of  the  disputed  succession  to  the 
personal  property  of  Henrietta  Maria,  widow  of  Charles 
the  First. 

LXXVII.  The  French  lawyers  claimed  the  property 
for  the  Duchess  of  Anjou  {e),  her  daughter,  alleging  that 
Charles  the  Second,  the  Duke  of  York,  and  the  Princess 
of  Orange  (the  other  children),  were  excluded  and  disabled 
by  the  "  droit  d^auhaine,^^  which  took  effect  because  Hen- 
rietta Maria  had  died  domiciled  in  France. 

They  reasoned  in  this  manner :  that  the  Dowager 
Queen  of  England  was  a  Frenchwoman,  the  daughter  of 
Henry  the  Fourth,  from  whom  she  had  received  a  "  dot " 
of  one  hundred  thousand  crowns  ;  that  having  fled  from 
England  in  1645,  she  purchased  a  house  in  France,  and 
lived  there  for  twenty-five  years,  till  the  time  of  her 
death,  visiting  England  only  twice  during  that  period, 
and  dying  in  her  French  residence ;  that  she  was,  there- 
fore, a  domiciled  native  of  France  ;  and  that  the  acknow- 
ledged rule  of  "  mobilia  sequuntur  personam  "  must  be 
applied  to  the  question  of  succession  to  her  personal 
property. 

LXXVIII.  It  was  argued,  on  the  other  side,  by  Sir 
Leoline  Jenkins,  that  it  was  a  clear  proposition  of  public 
law  that  the  wife  followed  the  domicil  of  her  husband  ; 
that  she  always  continued  to  do  so ;  and  that  no  length 
of  absence  from  her  husband  could  affect  this  right;  that 
the  Queen  Dowager  of  England  originally  went  to  France 
in  obedience  to  the  order  of  her  husband,  at  the  time 
when  England  was  embroiled  in  civil  war  ;  that  she  after- 
wards resided  there  for  the  sake  of  her  health,  having 


luram  non  eligat,  est  cum  viro  ultimo,  cujus  domicihum  retinet  et 
honorem  tumulanda." — Decretal,  lib.  iii.  t.  xii.  c.  iii. 

(e)  Better  known  in  our  history  as  Duchess  of  Orleans. 
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returned  to  France  for  tlie  purpose  of  attending  the  mar- 
riage of  her  daughter  to  the  Duke  of  Anjou ;  that  she 
had  always  herself  considered  England  as  her  domicil ;  that 
there  she  had  a  palace  (Somerset  House),  moveables,  and 
officers,  who  received  their  wages  there ;  that  during  her 
absence  she  had  laid  out  considerable  sums  in  the  repara- 
tion of  Somerset  House ;  that  her  letters  to  her  son, 
Charles  the  Second,  demonstrated  that  ill  health  alone 
prevented  her  from  closing  her  life  in  London ;  and, 
lastly,  that  it  did  not  become  France,  which  held  that  all 
the  great  nobles  of  the  kingdom  and  officers  of  the  Crown 
were  domiciled  at  Paris,  the  metropolis  of  the  realm,  to 
deny  the  application  of  the  same  principle  to  the  Queen 
Mother  of  England,  and  to  refuse  to  consider  her  as  an 
integral  part  of  the  Royal  Family  of  that  Kingdom. 

LXXIX.  The  reasoning  of  Sir  L.  Jenkins  prevailed. 
It  is  obvious  that  the  main  argument  is  founded  upon  the 
widow's  retention  of  the  marital  domicil:  the  point  of  her 
residence  in  France,  having  been  for  the  most  part  that 
of  an  exile  and  compulsory,  does  not  seem  to  have  been 
much  pressed,  though  it  is  glanced  at ;  but  her  latter 
residence  is  said  to  have  been  under  the  constraint  of  ill 
health  (doit  etre  estimee  fortuite,  passagere,  et  mesme 
contrainte  par  son  indisposition)  (/j. 

LXXX.  The  betrothed,  though  in  many  respects 
enjoying  the  privileges  of  the  wife,  according  to  the 
Roman  and  Continental  law,  remained,  in  respect  to  her 
domicil,  as  before  her  betrothment  (g). 

LXXXI.  I  am  not  aware  of  any  decided  case  in  Eng- 

(/)  Wynne's  Life  of  Sir  Leoline  Jenkins,  vol.  i.  p.  19  ;  vol.  ii.  pp. 
665-70.  Both  the  statement  of  the  French  lawyers  and  Sir  Leoline's 
reply  are  in  the  French  language. 

{g)  "  Ea  quse  desponsa  est  ante  contractas  nuptias  suum  non  mutat 
domicilium." — Big.  lib.  1.  t.  i.  32.  And  J.  Voet  observes  :  "  Quamvis 
multis  in  partibus  juris  nostri  sponsa  uxoris  loco  sit,  veluti  in  injuriis, 
dotis  privilegio,  dotali  fundo  aliisque,  domicilii  tamen  intuitu  contra 
est ;  cum  desponsata  ante  contractas  nuptias  suum  domicilium  non 
mutat." — lib.  v.  t.  i.  s.  92.      Wharton^s  Conjiict  of  Laws,  s.  43. 
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land  upon  the  question  of  the  domicil  of  a  wife  divorced 
a  mensd  et  thoro ;  but  on  principle  it  seems  to  me  that 
there  can  be  little  doubt  that  in  England,  as  in  France,  it 
would  not  be  that  of  her  husband,  but  the  one  chosen 
for  herself  after  the  divorce  {h). 

Voluntary  separations  have  not  been  holden  to  give 
the  wife  the  right  of  choosing  a  domicil  in  proceedings  for 

a  divorce. 

LXXXII.  There  is  another  exception  to  the  general 
rule  mentioned  by  French  jurists  ;  namely,  that  where 
the  husband  is  under  an  interdict  {inter dit),  or  an  idiot,  or 
a  madman   (i),   and  the  wife  is  appointed  his  guardian 


{h)  See,  however,  Dolphin  v.  Bohins,  7  H.  L.  C.  p.  390  ;  s.c.  3  Mac- 
queen,  H.  L.  C.  p.  663,  in  which  Lord  Kingsdown  seems  to  have  enter- 
tained some  doubt  on  the  subject. 

"  Le  domicile  d'une  personne  est  aussi  celui  de  sa  femme,  Comme 
la  femme  des  I'instant  de  la  celebration  du  mariage  passe  sous  la 
puissance  de  son  mari,  elle  cesse  en  quelque  fa9on  d'avoir  propriam 
personam,  et  elle  ne  fait  plus  qu'une  mem6  personne  avec  son  mari. 
Elle  prend,  des  cet  instant,  son  domicile,  celui  de  son  mari  devient  le 
sien,  et  elle  devient,  des  ce  jour,  sujette  aux  statuts  personnels  du  lieu 
de  ce  domicile,  quoiqu'elle  n'y  soit  pas  encore  arriv^e.  Ceci  n'est  pas 
contraire  a  ce  qui  sera  dit  ci-apres,  que  la  translation  de  domicile  d'un 
lieu  a  un  autre  ne  peut  s'effectuer  que  lorsqu'on  y  est  arrive  ;  car  ce 
principe  a  heu  a  I'egard  du  domicile  propre  qu'une  personne  se  pro- 
pose d'etablir,  et  non  a  I'egard  de  ce  domicile  que  la  femme  ne 
s'etablit  pas  elle-meme,  mais  qu'elle  tient  de  son  mari.  Lorsqu'une 
femme  est  separee  d'habitation  par  un  jugement,  qui  n'est  suspendu 
par  aucun  appel  ni  opposition,  elle  peut  s'etablir  un  domicile  qui  lui 
devient  propre."  (This  is  the  language  of  Pothier's  Introd.  aux  Cou- 
tumes,  p.  4.)  According  to  the  existing  French  Code,  tit.  iii.  art.  108 — 
"  La  femme  mari(^e  n'a  point  d'autre  domicile  que  celui  de  son  mari.' 

M.  Marcade  observes,  in  his  recent  Commentary  upon  the  French 
Codes  (last  edition,  vol.  i.  p.  287),  "  II  y  a  cependant  une  exception  a 
la  disposition  de  notre  article,  pour  la  femme  separee  de  corps. 
Celle-ci  en  effet  etant  formellement  autoris^e  par  le  jugement  de 
separation  a  habiter  s^parement  de  son  mari,  la  doctrine  et  la  juris- 
prudence, dans  le  silence  de  la  loi,  ont  etabh  qu'elle  recouvrait,  par 
la,  le  droit  de  se  choisir  un  domicile  propre  ;  c'etait  aussi  la,  sous 
I'ancienne  legislation,  le  sentiment  de  Pothier. " 

(i)  "  II  est  meme  un  cas  particulier  "  (says  the  same  author)  "  oil  la 
femme  mariee  peut  avoir  son  domicile  propre,  sans  etre  separee    de 
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(lutrice),  she  may  choose  her  own  domicil ;  and  so,  accord- 
ing to  the  same  law,  where  the  husband  is  transported, 
or  condemned  to  an  infamous  punishment ;  as  would  also, 
probably,  be  the  case  in  England. 

LXXXIII.  The  French  Courts  have  most  justly  de- 
cided that  the  wife  legally  separated  from  her  husband  may 
choose  her  own  domicil :  "  Considerant  que,  par  la  separa- 
"  tion  de  corps,  la  femme  a  ete  deliee  de  I'obligation 
"  d'habiter  avec  son  mari,qu'il  est  evident  qu'elle  recouvre 
"  le  droit  de  choisir  un  autre  domicile  ou  elle  puisse  trans- 
"  porter  son  etablissement  et  le  siege  de  ses  afiPaires  "  (k), 

LXXXIV.  In  the  English  Courts  there  have  been 
decisions  bearing  upon  the  question  of  the  domicil  of  the 
wife  when  living  apart,  but  not  legally  separated,  from  her 
husband. 

A  married  woman  had  power  to  appoint  a  fund  by 
writing  under  her  hand  or  by  will.  For  thirty  years 
previous  to,  and  up  to  the  time  of  her  death,  she  resided 
in  Paris  separate  from  her  husband ;  but  there  was  no 
legal  divorce  or  separation.     Her  husband  was  domiciled 

corps  :  c'est  quaiid  le  mari  est  interdit,  et  que  sa  femme  est  nommee 
sa  tutrice.  L'interdit,  en  effet,  aux  termes  de  notre  article,  ne  peut 
avoir  de  domicile  propre,  il  est  domicilii  chez  son  tuteur.  Le  mari 
done,  dans  notre  hypothese,  sera  domicilie  chez  sa  femme." 

Cochin,  in  his  argument  on  the  Duchess  of  Holsteinh  case,  observes, 
"  Qu'elle  n'en  pouvoit  avoir  d'autre  que  celui  de  son  mari ;  mais 
depuis  que  par  la  separation  elle  est  devenue  maitresse  du  choix  de  son 
domicile,  ellel'a  fixe  aTrelon,"  &c. — (Euvres,  tome  viii.  p.  12. 

The  Sardinian  Code  allowed,  by  implication,  the  wife,  divorced 
a  mensd  et  thoro,  to  choose  her  own  domicil.  "La  donna  maritata 
non  ha  altro  domicilio  che  quello  del  marito,  salvo  che  ne  sia  legittima- 
mente  separata  di  corpo  e  d'abitazione." — Codice  Civile,  tit.  iii.  s.  71. 
The  modern  Italian  Code  is  to  the  same  efiect :  "  La  moglie  che  non 
sia  legalmente  separata  ha  il  domicilio  del  marito  ;  [divenendo  vedova 
loconserva,  finche  non  ne  abbia  acquistato  un  altro."  (Art.  18.)  Cf. 
the  Dutch  Civil  Code,  tit.  iv.  art.  78  :  "Eene  getrouwde  vrouw,  welke 
niet  van  tafel,  bed,  bijwoningen  goederen  is  gescheiden,  heeft  geene 
andere  woonplats  dan  die  van  haren  man."] 

(fc)  Arret  dn  23  Nommbre,  1848  ;  Dalloz  Ann.    1849,  ii.  9. 

Rogron''s  Code  N.  explique,  i.  194-5. 

VOL.  IV.  F 
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in  England.  She  disposed  of  the  fund  by  testamentary 
paper,  valid  according  to  the  Law  of  France,  but  not  wit- 
nessed so  as  to  be  valid  in  this  country.  The  English 
Courts  held  that  it  was  not  a  good  execution  of  the  power, 
either  as  a  will  or  as  a  writing  under  her  hand  (Q. 

LXXXV.  In  the  case  of  Donnegal  v.  Donneyal  (m),  it 
was  said  that  a  party  may  have  two  domicils,  the  one 
actual,  and  the  other  legal;  and  prima  facie,  at  least,  the 
husband's  actual  and  the  wife's  legal  domicil  are  one, 
wheresoever  the  wife  may  be  personally  resident ;  and  the 
residence  of  the  husband  in  London  was  held  to  found  the 
jurisdiction  of  the  Consistory  of  London  over  the  wife, 
who  was  resident  in  Ireland. 

LXXXVa.  So  in  Shackell  v.  Shachell  (?i),  a  case  in  the 
Arches  Court  of  Canterbury,  the  husband,  who  resided  at 
Egham,  cited  the  wife,  who  resided  at  Paris,  in  the  Court 
of  Arches,  on  the  legal  presumption  that  she  was  resident 
within  the  same  jurisdiction  as  her  husband. 

LXXXVI.  But  the  leading  case  is  that  of  Warrender 
V.  Warrender,  in  which  the  decision  of  the  Scotch  Court 
was  affirmed  on  appeal  to  the  House  of  Lords.  The  facts 
of  this  case,  so  far  as  they  are  important  in  their  bearing 
upon  this  point,  may  be  given  in  the  words  of  the  judg- 
ment delivered  by  Lord  Brougham  : — 

"  Sir  George  Warrender,  a  Scotch  Baronet,  possessed 
"  of  large  hereditary  estates  in  Scotland,  born  and  edu- 
"  cated  in  that  country,  and  having  there  his  capital 
"  mansion,  where  he  resided  the  greater  part  of  the  year, 
"  except  when  he  held  office,  or  was  attending  his 
"  parliamentary  duties  in  England,  intermarried,  in 
'*  London,  in  1810,  with  the  daughter  of  the  Viscount 
*'  Falmouth,  Ann  Boscawen,  who  was  born  and  educated 
"  in  England,  and  never  had  been  in  Scotland  previous  to 

(I)  hi  re  Daly's  Settlement  (a.d.  1858),  25  Beavan^s  Bep.  p.  456. 
{m)  1  Addams'  Ecclesiastical  Reports,  pp.  5,  19, 
{n)  Cited  by  the  Judge   in   Whitcombe  v.     Whitcombe,  2   Curteis^ 
Eccles.  Reports,  p.  352. 
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"  the  marriage.  After  that  event  she  was  twice  there 
"  with  her  husband  ;  but,  subsequently,  he  resided  for  the 
"  most  part  in  London,  to  discharge  the  duties  of  Lord 
"  of  the  Admiralty  and  Commissioner  of  East  India 
"  Affairs,  offices  which  he  held  from  1812  to  1819  inclusive. 
"  In  the  latter  year,  at  the  end  of  much  domestic  dissen- 
"  sion,  a  separation  was  determined  upon,  and  an  agree- 
"  ment  executed  by  the  parties,  in  which,  after  setting 
"  forth,  by  way  of  recital  only,  their  having  agreed  to  live 
"  separate,  Sir  George  bound  himself  to  allow  Dame  Anne 
"  Warrender  a  certain  annuity ;  and  it  was  further  agreed, 
"  that  the  agreement  shall  only  be  rescinded  by  common 
"  consent,  and  in  a  certain  specified  manner.  A  letter 
"  was  written  by  Sir  George,  bearing  equal  date  with  the 
"  agreement,  and  addressed  to  the  trustees  under  the 
"  marriage  settlement.  In  this  he  stated,  that  he  had 
"  refused  to  insert  any  provision  for  her  being  allowed  to 
"  live  apart,  in  order  that  he  might  not  be  precluded  from 
"  suing,  if  he  chose,  for  restitution  of  conjugal  rights  ;  but 
"  also  stating,  that  it  was  not  his  intention  ever  to  do  so, 
"  or  to  interfere  with  or  molest  her  in  the  choice  of  a  resi- 
"  dence.  The  marriage  settlement  had  secured  her  a 
"  jointure  upon  the  Scotch  real  estates  ;  upon  which  fact 
"  it  is  now  admitted  that  nothing  can  turn,  except  that  it 
"  ma}^  serve  the  better  to  show  the  connection  of  the 
"  parties,  and  the  contract,  with  Scotland.  These  are  the 
"  facts,  and  the  undisputed  facts  of  this  case ;  I  say  un- 
"  disputed — for  the  attempts  occasionally  made  in  the 
"  course  of  the  Appellant's  arguments  to  create  some 
"  doubts  as  to  Sir  George  Warrender's  Scotch  residence 
"  and  domicil,  cannot  be  considered  as  persisted  in  with 
"  such  a  degree  of  firmness  or  uniformity,  as  to  require  a 
"  discussion  and  a  decision  of  the  point,  in  order  to  clear 
"  the  way  for  the  very  important  legal  question  which 
"  arises  upon  these  plain  and  undeniable  statements.  In 
"  1834,  after  the  parties  had  lived  separate  for  fifteen 
"  years,  Sir  George's  residence  being,  during  the  latter 

p2 
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"  part  of  the  time,  almost  constantly  on  his  Scotch  estates, 
"  and  Lady  Warrender's  varying  from  one  country  to 
"  another — a  few  months  in  England,  generally  in  France, 
"  and  occasionally  in  Italy — Sir  George  brought  his  suit 
"  in  the  Court  of  Session  (exercising  under  the  recent 
"  statute  the  consistorial  jurisdiction  formerly  vested  in 
"  the  Commissioners)  for  divorce,  by  reason  of  adultery, 
"  alleged  to  have  been  committed  by  his  wife.  Lady 
"  Warrender  took  preliminary  objections  to  the  competency 
"  of  the  suit  under  three  heads  : — First,  that  the  summons 
"  of  divorce  was  not  served  on  her  at  her  husband's  resi- 
"  dence,  so  as  to  give  her  a  regular  citation.  Secondly, 
"  that  the  Court  had  no  jurisdiction,  inasmuch  as  the 
"  wife's  domicil  was  no  longer  her  husband's  after  the 
*'  separatioii.  Thirdly,  that  even  if  the  service  had  been 
''  regular,  and  the  two  domicils  one  and  the  same,  and 
"  that  domicil  Scotland,  the  marriage  having  been  con- 
"  tracted  in  England,  and  one  of  the  parties  being  English, 
"  no  sentence  of  a  Scotch  Court  could  dissolve  the  contract. 
"  To  these  several  points  I  propose  to  address  myself  in 
"  their  order. 

"  The  first  need  not  detain  us  long.  It  is  clear  that  if 
"  the  wife's  domicil  is  not  in  Scotland,  her  being  cited  or 
"  not  cited  at  the  mansion  is  wholly  immaterial,  and  the 
"  minor  objection  of  irregularity  merges  in  the  exception 
"  to  the  jurisdiction;  and  if  the  wife's  domicil  was  in 
"  Scotland,  it  must  be  her  husband's,  which,  indeed,  the 
"  objection  supposes :  and  then  the  argument  amounts  to 
"  this,  that  Sir  George  should  have  served  himself  with  a 
'*  notice,  by  way  of  regularly  serving  his  wife." 

After  further  discussing  this  objection,  he  proceeded  : — 
"  We  may,  therefore,  come  at  once  to  the  serious  and 
"  more  substantial  exceptions  taken  against  the  jurisdic- 
"  tion ;  the  first  of  which  arises  from  the  domicil,  as 
"  affected  by  the  articles  of  separation.  Secondly,  it  is 
"  admitted  on  all  hands  that,  in  the  ordinary  case,  the 
"husband's  domicil  is  that  of  the  wife  also;  that,. con- 
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'^  sequentlj,  had  Lady  Warrender  been  either  residing* 
"  really  and  in  fact  with  her  husband,  or  been  accidentally 
"  absent  for  any  length  of  time,  or  even  been  by  some 
"  family  arrangement,  without  more,  in  the  habit  of  never 
"  going  to  Scotland,  which  was  not  her  native  country, 
"  while  he  lived  generally  there,  no  question  could  have 
"  been  raised  upon  the  competency  of  the  action,  as  ex- 
"  eluded  by  her  non-residence.  For  actual  residence — 
"  residence,  in  point  of  fact — signifies  nothing  in  the  case 
"  of  a  married  woman,  and  shall  not,  in  ordinary  circum- 
"  stances,  be  set  up  against  the  presumption  of  law  that 
"  she  resides  with  her  husband.  Had  she  been  absent  for 
*'  her  health,  or  in  attendance  upon  a  sick  relation,  or  for 
"  economical  reasons,  how  long  soever  this  separation  de 
'^  facto  might  have  lasted,  her  domicil  would  never  have 
'•  been  changed.  Nay,  had  the  parties  lived  in  different 
"  places,  from  a  mutual  understanding  which  prevailed 
"  between  them,  the  case  would  still  be  the  same.  The 
"  law  could  take  no  notice  of  the  fact,  but  must  proceed 
"  upon  its  own  conclusive  presumption,  and  hold  her  domi- 
"  ciled  where  she  ought  to  be,  and  where,  in  all  ordinary 
"  circumstances,  sbe  would  be — with  her  husband.  Does 
"  the  execution  of  a  formal  instrument,  recognizing  such 
"  an  understanding,  make  any  difference  in  this  case  P 
"  This  is  all  we  have  here ;  for  there  is  no  agreement  to 
"  live  separate.  The  '  letter '  has,  indeed,  been  imported 
"  into  the  agreement,  and  argued  upon  as  a  part  of  it. 
"  Now,  not  to  mention  that  the  instrument  in  which  par- 
"  ties  finally  state  their  intentions,  and  mutually  stipulate 
"  and  bind  themselves,  is  always  to  be  regarded  as  their 
"  only  contract,  and  that  no  separate  or  subsequent  agree- 
"  ment  is  to  be  taken  into  the  account,  unless  it  contains 
^*  some  collateral  aoreements — admitting  that  we  have  a 
"  right  to  look  at  the  letter  at  all,  either  as  part  of  one 
"  transaction  with  the  agreement,  or  as  providing  for 
"  something  left  unsettled  in  the  principal  instrument,  and 
"  so  collateral  in  some  sort  to  the  instrument  itself,  it  does 


70  JUS    GENTIUM — PRIVATE    INTERNATIONAL    LAW. 

"  not  appear  that  the  tenor  of  the  letter  aids  the  Appellant's 
"  contention." 

After  dwelling  further  upon  this  point,  Lord  Brougham 
proceeded — 

"  But  let  us  suppose  it  to  be  an  ordinary  deed  of  sepa- 
"  ration ;  that  it  contained  a  covenant  on  the  husband's 
"  part  to  permit  the  wife  to  live  apart  from  him,  and  to 
"  choose  her  own  residence  ;  and  let  us  consider  what 
"  difference  this  would  make,  and  whether  or  not  this 
"  would  be  sufficient  to  determine  the  legal  presumption 
"  of  domicil. 

"  First  of  all,  it  must  be  admitted,  that,  even  if  the 
"  execution  of  such  a  deed  gave  the  wife  a  power  of  choos- 
"  ing  a  residence,  no  new  domicil  could  be  acquired  by  her. 
"  The  domicil  which  she  had  before  marriage  was  for  ever 
"  destroyed  by  that  change  in  her  condition.  The  disso- 
"  lution  of  the  marriage  b}-  divorce,  or  by  the  husband's 
"  decease,  never  could  reunite  her  to  her  original  or  maiden 
"  domicil ;  much  less  would  this  be  effected  by  any  such 
"  deed  as  we  are  supposing ;  for  that,  by  the  utmost  possible 
"  stretch  of  the  supposition,  could  only  give  her  the  option 
"  of  taking  a  new  domicil  other  than  her  husband's ;  and 
"  until  she  did  exercise  this  option,  her  married  or  marital 
'^  domicil  would  not  be  changed.  Now,  there  is  no  evidence 
"  here  of  Lady  Warrender  having  ever  acquired  any  domicil 
"  after  1819,  or  other  than  the  one  she  had  before  the 
"  separation,  that  is  to  say,  her  husband's  ;  and  this  proof 
"  clearly  lay  upon  her,  for  she  sets  up  the  separation,  only 
"  conveying  to  her  a  power  of  choosing  a  domicil,  and  the 
"  production  of  the  articles  only  proving  that  power  to 
"  have  been  conferred  upon  her :  unless  she  goes  further, 
"  and  also  proves  the  exercise  of  the  powers  by  acquiring 
"  a  new  domicil,  she  proves  nothing.  She  only  shows  — 
"  and  all  the  ample  admissions  we  are,  for  the  sake  of 
"  argument,  making,  confess — that  she  had  obtained  the 
"  power  or  possibility  of  gaining  a  domicil  other  than  her 
''  husband's,  but  not  at  all  that  she  had  actually  gained 
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"  such  a  separate  domicil.  The  evidence  in  the  cause  is 
'^^  nothing  to  this  purpose.  It  is,  indeed,  rather  against 
"  than  for  the  Appellant's  argument ;  it  rather  shows  that 
"  she  had  done  nothing  like  gaining  a  new  domicil ;  for 
"  she  was  living  chiefly  abroad,  and  in  diflPerent  places : 
"  but  there  is,  at  any  rate,  no  evidence  in  the  cause  of  her 
"  acquiring  a  separate  domicil;  and,  the  proof  lying  upon 
"  her,  it  follows  that,  for  all  the  purposes  of  the  present 
"  question,  her  husband's  Scotch  domicil  is  her  own :  but 
"  suppose  we  pass  over  this  fundamental  difficulty  in  her 
"  case,  and  which  appears  to  me  decisive  of  the  exception 
*'  with  which  I  am  now  dealing,  I  am  of  opinion  there  is 
"  nothing  in  the  separation,  supposing  it  had  been  ever  so 
"  formal  and  ever  so  full  in  its  provisions,  which  can  by 
"  law  displace  the  presumption  of  domicil  raised  by  the 
"  marriage,  and  subsisting  in  full  force  as  long  as  the 
"  marriage  endures"  (o). 

LXXXYII.  And  in  accordance  with  the  rule  laid  down 
in  this  decision,  in  the  case  of  Whitcomhe  v.  Whitcomhe, 
the  Judge  of  the  Consistory  of  London  pronounced  the 
wife  in  contempt,  for  the  purpose  of  carrying  on  the  pro- 
ceedings of  the  suit,  in  which  the  husband,  living  in  the 
Diocese  of  London,  had  served  a  citation  upon  the  wife, 
who  was  resident  in  the  Diocese  of  Hereford  {p) . 


(o)  2  Clark  d;  Finnelly's  Rep.  p.  520.  See  Dolphin  v.  Bohins, 
7  H.  L.  a  p.  390  ;  s.c.  3  Macq.  H.  L.  C.  p.  563. 

(p)  2  Curteis'  Eccl.  Hep.  p.  351.  The  citation  was  by  Letters  of 
Request  to  the  Con^story  of  Hereford  ;  but  the  principle  is  the  same. 
The  effect  of  the  Matrimonial  Domicil  (not  the  place  of  the  marriage) 
upon  instruments  of  dower,  rights  of  wife  and  children,  is  among  the 
gravest  and  the  most  diflBcult  questions  belonging  to  the  Conflict  of 
Laws.  According  to  the  Eoman  Law — "  Exigere  dotem  mulier  debet 
illic,  ubi  maritus  domicilium  habuit,  non  ubi  instrumentum  dotale 
coDscriplum  est  ;  nee  enim  id  genus  contractus  est,  ut  et  eum  locum 
spectari  oporteat,  in  quo  instrumentum  dotis  factum  est,  quam  eum, 
in  cujus  domicilium  et  ipsa  mulier  per  conditionem  matrimonii  erat 
reditura." — Dig.  lib.  v.  t.  i.  65.  See  this  doctrine  upholden  in  the  case 
mentioned  by  Pufendorf,  Univcrsi  Juris  Ohserxationes^  cxxi. 

See  also  the  case  of    Garnhier  v.    Gamhier,    7   /Siwotis'    Chancery 
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LXXXVIII.  But  this  rule,  that  the  domicil  of  the 
husband  is  the  domicil  of  the  wife,  is  not  to  be  pressed  so 
as  to  make  a  fiction  of  law  work  a  practical  injustice. 

In  a  case  where  an  Englishman,  being  in  embarrassed 
circumstances,  for  the  purpose  of  avoiding  his  creditors, 
left  England  and  went  to  Scotland  in  1854,  leaving  his 
wife  behind  him,  and  in  1858  became  the  lessee  of  a 
shooting  lodge  for  the  term  of  six  years,  and  had  from 
time  to  time  corresponded  with  his  solicitors  in  London, 
with  the  view  of  making  arrangements  with  his  creditors, 
and  in  1860  commenced  a  suit  for  a  divorce  against  his 
wife  on  the  ground  of  adultery,  it  was  holden  that  the 
domicil  of  origin  was  not  changed,  and  that  therefore  the 
Scotch  Courts  had  no  jurisdiction  to  entertain  the  suit  (q). 

This  rule  does  not  apply  to  a  suit  brought  by  the  wife 
against  the  husband  who  has  illegally  separated  himself 
from  her. 

The  language  of  the  Court  of  Massachusetts,  in 
Harteau  v.  Harteau,  is  as  follows  (r)  : — 

"  This  suggests  another  source  of  inquiry,  that  is,  how 
"  far  the  maxim  is  applicable  to  this  case,  '  that  the 
"  '  domicil  of  the  wife  follows  that  of  the  husband.'  Can 
"  this  maxim  be  true  in  its  application  to  this  subject. 


Reports,  2C3,  and  the  two  most  important  cases  of  Hogg  v.  LasJdey,  in 
the  House  of  Lords,  6  Brown's  Parliamentary  Cases,  550,  and  Saul  v. 
His  Creditors,  in  the  American  Courts,  ante,  §  viii.  n.  (/).  The  former 
established,  that  parties  married  in  England,  where  they  had  their 
domicil,  by  removing  to  Scotland,  and  fixing  their  domicil  in  that 
country,  changed  their  own  rights  and  the  rights  of  their  children, 
and  subjected  these  to  the  rules  of  succession  of  the  law  of  Scotland. 
The  latter  decided,  that  where  married  persons  had  removed  from 
Virginia,  their  matrimonial  domicil,  where  no  community  exists,  into 
Louisiana,  where  a  community  does  exist,  the  acquests  and  gains, 
acquired  after  their  removal,  were  to  be  governed  by  the  laws  of  com  - 
munity  in  Louisiana. — Stori/s  Comraentaries,  p.  153  ;  Robertson  on 
Personal  Succession,  pp.  142,  147,  and  note. 

(q)  Pitt  v.  Pitt,  4  Macq.  H.  L.  Cases,  p.  G27  ;  10  Jar.  N.  S.  p.  735 . 

Lord  Kingsdown  diss. 

(r)  14  Pickering's  (Amer.)  Rep.  p.  181  (a.d.  1833). 
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"  where  the  wife  claims  to  act,  and  by  law,  to  a  certain 
"  extent,  and  in  certain  cases,  is  allowed  to  act,  adversely 
"  to  her  husband?  It  would  oust  the  Court  of  its  juris- 
"  diction  in  all  cases  where  the  husband  should  change 
"  his  domicil  to  another  State  before  the  suit  is  instituted. 

"  It  is  in  the  power  of  the  husband  to  change  and  fix 
"  his  domicil  at  his  will.  If  the  maxim  could  apply,  a  man 
"  might  go  from  this  country  to  Providence,  take  a  house, 
"  live  in  open  adultery,  abandoning  his  wife  altogether, 
"  and  yet  she  could  not  libel  for  a  divorce  in  this  State, 
"  where,  till  such  change  of  domicil,  they  had  always 
"  lived.  He  clearly  lives  in  Rhode  Island  :  her  domicil, 
"  according  to  the  maxim,  follows  his ;  she  therefore,  in 
"  contemplation  of  law,  is  domiciled  there  too ;  so  that 
"  neither  of  the  parties  can  be  said  to  live  in  this  Common- 
"  wealth. 

"  It  is  probably  a  juster  view  to  consider  that  the 
"  maxim  is  founded  upon  the  theoretic  identity  of  person 
"  and  of  interest  between  husband  and  wife,  as  established 
"  by  law,  and  the  presumption  that,  from  the  nature  ot 
"  that  relation,  the  home  of  the  one  is  that  of  the  other, 
"  and  intended  to  promote,  strengthen,  and  secure  their 
"  interests  in  this  relation,  as  it  ordinarily  exists  where 
"  union  and  harmony  prevail.  But  the  law  will  recognize 
"  a  wife  as  having  a  separate  existence,  and  separate 
"  interests,  and  separate  rights,  in  those  cases  where  the 
"  express  object  of  all  proceedings  is  to  show  that  the 
"  relation  itself  ought  to  be  dissolved,  or  so  modified  as 
"  to  establish  separate  interests,  and  especially  a  separate 
"  domicil  and  home,  bed  and  board  being  put,  a  part  for 
"  the  whole,  as  expressive  of  the  idea  of  home.  Otherwise, 
"  the  parties  in  this  respect  would  stand  upon  very  unequal 
"  grounds,  it  being  in  the  power  of  the  husband  to  change 
"  his  domicil  at  will,  but  not  in  that  of  the  wife. 

"  The  husband  might  deprive  the  wife  of  the  means  of 
"  enforcing  her  rights,  and,  in  eflPect,  of  the  rights  them- 
"  selves,  and  of  the  protection  of  the  Commonwealth  at 
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"  the  same  time  that  liis  own  misconduct  gives  lier  a  right 
"  to  be  rescued  from  his  power  on  account  of  Jiis  own 
"  misconduct  towards  her"  (s). 


(s)  See  Dean  v.  Richmond^  5  Pichering's  (Amer.)  Rep.  p,  461  ; 
Barber  v.  Root,  10  Masa.  Rep.  p.  260. 

See,  too,  in  Supreme  Court  of  U.  S.,  Cheever  v.  Wilson,  9  Wallace, 
107  ;  principle  carried  further,  Wharton,  s.  225  ;  Yelverton  v.  Yelverton, 
1  Swahey  d'  Tr.  p.  585. 

As  to  the  national  status  of  English  married  women  (33  Vic.  c.  14  ; 
and  35  &  36  Vic.  c.  39),  vide  post,  ch.  xvii.  and  vol.  i.  App.  p.  653. 
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CHAPTER   IX. 

II.    NECESSARY   DOMICIL — MINOR. 

LXXXIX.  The  Minor  may  be  either — 1.  Legitimate, 
or  2.  Illegitimate.  The  Legitimate  may  be  either,  1, 
emancipated,  or  2,  unemancipated  (a). 

XC.  The  Domicil  of  the  legitimate  unemancipated 
minor,  who  is  not  sui  juris,  and  whose  will,  therefore, 
cannot  concur  with  the  fact  of  his  residence,  is  the 
domicil  of  the  father  (h),  or  of  the  mother  during  widow- 
hood, or — though  it  will  be  seen  this  is  a  disputed  point 
— of  the  legally  appointed  guardian . 

XCI.  It  is  an  undisputed  position  of  all  jurists,  that 
of  his  own  accord,  proprio  marte  (to  borrow  the  expression 
of  Bynkershoek),  the  minor  cannot  change  his  domicil. 
In  our  own  country,  this  maxim  was  enunciated  by  Lord 
Alvanley,  Master  of  the  Rolls,  in  the  case  of  Somerville  v. 
Lord  Somerville  (c),and  in  America,  in  the  case  ofGuierv. 
0^ Daniel  {d).  It  should  seem,  from  all  analogy,  to  follow 
that  such  change  may  be  effected  by  the  parents  or 
guardians  of  the  minor. 

XCII.  But  the  general  question  has  undergone  very 
full  and  elaborate  discussion  by  the  most  distinguished 
jurists ;  and,  though  agreeing  upon  the  general  principle, 
they  differ  as  to  the  exception  from  and  limitations  of  it. 

(a)  As  to  the  national  status  of  English  infant  children  (33  Vic. 
c.  14,  and  35  &  36  Vic.  c.  39),  vide  post^  ch.  xvii.  and  vol.  i.  App. 
p.  653. 

{}))  Guier  v.  O^Daniel,  1  Binneifs  {Pennsyhanian)  Reports^  p.  352, 
note. 

(c)  5  Vesey^s  Rep.  p.  787. 

{d)   Uhi  supra,  p.  349,  note. 
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XCIII.  1.  Some,  and  no' less  than  Denisart,  have 
held,  that  neither  mother  nor  guardian  can  change  the 
domicil  of  a  minor  whose  father  is  deceased,  but  that, 
during  his  minority,  he  retains  the  paternal  domicil ;  and 
such,  in  the  time  of  Denisart,  appears  to  have  been  the 
law  of  the  French  Courts  (e). 

XCiy.  2.  Others,  like  Bynkershoek,  have  held  the 
doctrine  broadly  and  without  qualification,  that  it  is  com- 
petent to  the  mother  or  guardian  to  change  the  minor's 
domicil. 

XCV.  3.  Others,  like  Voet  and  Pothier,  and  Mr. 
Justice  Story,  conceive  that  the  surviving  parent  may 
transfer  the  domicil  of  the  minor  from  one  place  to 
another,  except  where  such  transfer  is  fraudulently  made, 
not  for  the  benefit  of  the  minor,  but  in  contemplation  of 
his  death,  and  for  the  sake  of  securing  a  larger  share  of 
the  succession  to  him. 

XCVI.  4.  Others,  and  among  them  Mr.  Chancellor 
Kent,  are  of  opinion,  that  they  have  the  power  of  chang- 
ing the  minor's  domicil,  when  acting  reasonably  and  in 
good  faith  (/). 

XCYII.  5.  It  seems  agreed,  that  this  power  does  not 

(e)  Denisart^  Domicile,  ii.  s.  2  (case  of  the  Comte  de  Choiseul)  ;  a 
comparison  of  the  dicta  of  Benisart,  Pothier,  and  Merlin  will  show 
that  the  French  lawyers  were  by  no  means  agreed  upon  this  point. 

(/)  See  last  edition  of  Kenfs  Commentaries,  vol.  ii.  p.  227,  Lect.  30, 
note,  where  it  is  said  that,  in  the  case  of  The  School  Directors  v.  James, 
2   Watts  dh  Berg.  p.  568,  it  was  holden  that,  though  the  domicil  of  the 
parent  was  the  domicil  of  the  child,  it  was  not  necessary.     So  in  the 
case  of  a  guardian.     The  parent's  influence  in  this  case  springs  from 
the  institution  of  marriage  and  families  ;  and  G.  J.  Gibson  followed 
the  doubts  of  Mr.  Justice  Story,  and  confined  the  power  of  chang- 
ing the  infant's  domicil  to  the  parent  qua  parent.     It  would  rather 
seem  to  me,  that,  if  there  be  no  competent  parent  living,  and  the 
guardian  be  duly  appointed,  he  may  and  ought  to,  when  acting  in 
good  faith  and  reasonably  in  his  character  of  guardian,  be  able  to  shift 
the  infant's  domicil  with  his  own,  and  that  the  foreign  authorities  to 
that  point  have  the  best  reason  on  their  side.     The  objection  against 
the  guardian's  power  in  such  a  case  appears  to  me  to  be  too  refined  and 
speculative. 
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belong  to  the  widow  if  she  marries  again,  and  thereby 
loses  her  position  as  the  head  of  the  family  of  her  former 
husband  {(j). 

XCVIII.  But  these  differences  of  opinion  are  appli- 
cable only  to  the  question  of  succession  to  an  intestacy  ;  for 
all  writers  are  of  opinion,  that  the  forum  of  the  minor  is 
that  of  the  surviving  parent  or  guardian  {h), 

XCIX.  Bynkershoek  (i),  who  has  devoted  a  whole 
chapter  to  tlie  consideration  of  this  subject  of  the  minor's 
doniicil,  has  mentioned  several  cases  upon  the  question  of 
the  forum . 

C.  (1.)  A  native  of  Y.,  a  minor,  went  to  V.,  for  the 
purpose  of  contracting  marriage  with  a  native  of  Amster- 
dam, obtained  the  citizenship  of  V.,  and  caused  the  banns 
to  be  published  there  and  there  only,  the  law  requiring 
that  they  should  be  published  at  the  place  of  the  domicil. 
The  guardians  of  the  minor  dwelt  at  Y.,  and  had  sent 
their  ward  to  H.  for  his  education.  They  procured  the 
marriage  to  be  pronounced  null  and  void,  the  banns  not 
having  been  published  either  at  Y.  or  at  Amsterdam,  and 
the  minor  having  been  incapable  of  acquiring  a  domicil 
atV. 

{g)  "  Minor  children  having  the  settlement  of  their  mother  do  not, 
by  the  common  law,  acquire  a  new  settlement  gained  by  her  marriage, 
although  they  remove  with  her  to  the  place  of  such  new  settlement." 
— Inhabitants  of  Freetown  v.  hihahitants  of  Taunto7i,  16  Mass.  Reports, 
p.  51. 

(h)  Robertson  on  Personal  Succession,  p.  275  n. 

''  Les  enfans  suivent  le  domicile  que  leur  mere  s'etablit  sansfraude, 
lorsque  ce  domicile  lui  est  propre  et  que  demeurant  en  viduite  elle 
conserve  la  qualite  du  chef  de  famille  :  mais  lorsqu'elle  se  remarie, 
quoiqu'elle  acquiere  le  domicile  de  son  second  mari,  en  la  famille  duquel 
elle  passe,  ce  domicile  de  son  second  mari  ne  sera  pas  celui  de  ses 
enfans,  qui  ne  passent  pas,  comme  elle,  en  la  famille  de  leur  beau-pere  : 
c'est  pourquoi  ils  sont  censes  continuer  d'avoir  leur  domicile  au  lieu 
oil  I'avoit  leur  mere  avant  que  de  se  remarier,  comme  ils  seroient 
censes  le  conserver,  si  elle  etoit  morte." — Pothier''s  Introd.  aux  Cou- 
tumes,  §  19,  p.  7. 

(i)  Qusest.  Jur.  Frivatl,  lib.  i.  c.  xvi. 
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CI.  (2.)  A  youth,  born  at  H.,  lostbotli  his  parents.  His 
guardian,  who  dwelt  at  the  Hague,  sent  his  ward  to  different 
places,  and  finally  to  Amsterdam,  for  the  purpose  of  ac- 
quiring a  knowledge  of  mercantile  matters.  While  at 
this  place,  the  youth  determined  to  contract  a  marriage ; 
and  cited  his  guardian  to  appear  and  show  cause,  if  he 
had  any,  against  his  ward's  marriage,  before  the  tribunal 
of  the  Delegates  of  Matrimonial  Causes,  which  was  esta- 
blished at  Amsterdam.  The  guardian  made  two  replies  to 
this  citation,  both  null  and  invalid.  First,  he  denied  that 
a  minor  could  proceed  against  his  guardian  in  a  matri- 
monial cause,  incorrectly,  Bynkershoek  says ;  but  this 
question  does  not  concern  our  present  enquiry.  Secondly, 
that  the  marriage  must  be  published,  and  the  guardian 
cited  at  H.,  where  the  parents  died,  and  upon  the  decree 
of  Hadrian,  already  referred  to,  which  enacted,  that  those 
who  were  resident  in  a  place  ^'  studiorum  causa  "  did  not 
acquire  a  domicil  there ;  and  that  the  principle  of  this  law 
clearly  embraced  the  cases  of  those  who  were  resident 
"  mercaturse  discendse  causa."  This  answer,  Bynkershoek 
is  of  opinion,  was  also  bad ;  because  though  it  be,  gene- 
rally speaking,  true  that  a  minor  does  not  change  his 
domicil  by  a  residence,  "  studiorum  vel  mercaturse  causa," 
it  is  so  on  the  assumption  that  the  minor  has  a  domicil 
elsewhere  ;  but  he  who  has  no  domicile  elsewhere,  has  his 
domicil  wheresoever  he  is  tarrying.  The  domicil  of  the 
parents  of  this  youth  did  not  affect  the  question  ;  they 
were  dead,  and,  according  to  Bynkershoek,  their  domicil 
died  with  them ;  and,  on  the  other  hand,  the  place  where 
the  marriage  is  about  to  be  celebrated  is  the  proper  place 
to  cite  all  contradictors. 

CII.  It  will  be  observed,  that  in  this  case  the  guardian 
dwelt  at  the  Hague ;  and  the  question  is  not  raised  as  to 
whether  the  minor  had  the  domicil  of  his  guardian  at  the 
Hague,  but  of  his  deceased  parents  at  H. 

cm.  The  opinion  of  Bynkershoek,  as  to  the  compe- 
tency of  the  guardian  to  change  the  domicil  of  his  ward,  is 
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in  accordance  with  that  of  Christinseus  and  Boullenois, 
but  is  at  variance  with  that  of  Mornac  and  Pothier  (j), 

CIV.  To  this  latter  authority  much  deference  is  due ; 
but  the  reasoning  which  supports  his  position  does  not 
seem  to  be  forcible.  "  Minors  (he  says)  do  not  form  a 
"  part  of  the  family  of  their  guardians,  as  children  form 
"  a  part  of  the  family  of  their  parents.  Their  position  in 
"  the  house  of  their  guardian  is  the  same  as  if  they  were  in 
"  the  house  of  a  stranger ;  they  are  there  ad  tempus,  for 
"  the  time  during  which  their  wardship  lasts.  It  follows, 
"  therefore,  that  the  domicil  of  the  guardian  is  not  their 
"  true  domicil ;  and  that  they  cannot  be  considered  as 
"  having  any  other  domicil  than  the  paternal  one  until 
"  such  time  as  they  shall  be  of  an  age  to  establish  one  for 
"  themselves  by  their  proper  choice,  and  until  they  have 
"  actually  established  it "  (k), 

CV.  Cochin,  on  the  other  hand,  seems  to  assume  it  as 
an  undoubted  fact  that  the  minor's  domicil  is  that  of  his 
guardian,  and  continues  so  even  when  the  minor  is  in  the 
king's  household,  and  an  ofl&cer  in  the  army  (l). 

CVI.  Bynkershoek,  Boullenois,  and  others  contend  that 
the  paternal  domicil  of  the  minor  is  extinct  with  the  death 
of  the  father,  though  it  may  be,  and  is,  retained  hy  a  con- 
tinual residence  of  the  minor,  under  the  sanction  of  the  guar- 
dian, in  the  paternal  habitation  (m)  ;  but  these  jurists  are 

(j)  Pothier,  Introduction  Generate  aux  Coutumes  des  Duches,  (he. 
d'' Orleans,  ch.  i.  s.  17. 

{h)  Pothier,  uhi  sup.  The  reasoning  of  Duranton  is  different ; 
speaking  of  the  modern  law,  he  says,  "Et  si  pour  une  cause  quel- 
conque  le  pere  survivant  n'exergait  point  la  tutelle,  le  domicile  du 
tuteur  serait  aussi  celui  du  mineur.  La  loi  (art.  108)  ne  le  decide  pas 
textuellement,  mais  il  nous  semble  que  tel  est  son  esprit :  I'etablisse- 
ment  du  domicile  est  dans  I'interet  de  la  personne,  puisque  c'est  Ih, 
qu'elle  exerce  ses  droits  civils ;  et  comme,  dans  I'espece,  c'est  le  tuteur  et 
non  le  pere  qui  exerce  ceux  du  mineur,  il  est  consequent  de  dire  que 
le  principal  etablissement  de  celui-ci  est  au  domicile  du  tuteur," — 
Cours  de  Droit  Frangais,  liv.  i.  tit.  iii.  (tome  i.  §  367). 

(l)  (Euvres,  tome  i.  p.  2,  Case  of  Marquis  de  Saint-Pater. 

(m)  So  J.   Voet  (though  he  differs  from  Bipiker shock  on  this  point), 
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at  a  loss  to  conceive  why  the  guardian  should  not  have  the 
power  of  changiug  the  minor's  domicil:  and  Bynkershoek, 
especially,  is  of  opinion,  that  to  deny  this  power  is  to 
ascribe  to  the  domicilium  originis  an  ejB&cacy  with  which 
neither  modern  practice  nor  the  Roman  Law  invested  it. 

CVII.  By  the  Code  Napoleon  (%),  the  domicil  of  the 
minor  was  that  of  his  guardian :  it  would  seem  to  follow, 
therefore,  that  under  this  system  of  law,  the  guardian 
might  have  changed  the  domicil  of  the  ward.  The  same 
provision  is  to  be  found  in  the  existing  Code  Civil ;  and 
no  doubt  is  entertained  by  modern  writers  as  to  this 
power  of  the  guardian  (o). 

CVIII.  Though  Pothier's  objection  is  couched  in  lan- 
guage which  appears  universally  applicable  to  change  of 
domicil  by  the  guardian  (p),  the  objection  would  seem  to 
have  been  practically  confined  to  cases  where  the  transfer 
of  the  domicil  varied,  in  the  event  of  the  minor's  death, 
the  rights  of  the  representative  (q), 

CIX,  As  to  the  power  of  the  surviving  mother  to 
change   the    domicil   of   her   minor   children,  it  had   no 

lib.  V.  t.  i.  s.  102,  De  Judiciis,  &c.  "Esse  enim  domicilium  iis  accen- 
sendum,  qu?e  personalia  sunt,  ac  morte  personre  evanescunt,  frequen- 
tias  probatum  est  :  eo  quod  ab  animo  et  voluntate  hominis  in  univer- 
sum  tum  constitutio  ejus  tum  continuatio  dependet.  Dum  ergo  morte 
cessat  voluntas  ac  per  id  etiam  toUuntur  ea  qu?e  ab  ilia  pependerant 
voluntate  .  .  .  aliud  dici  non  potest,  quam  quod  etiam  morte  perierit 
domicilii  jus."  See  Bynkershoek,  Qnaest.  J.  Priv.  lib.  i.  c.  xvi.  p.  177 
et  seq. 

(»i)  Oo(^e,  liv.  i.  t.  iii.  art.  108:  "II  aura  son  domicile  chez  ses 
pere  et  mere  ou  tuteur."  The  Civil  Code  of  Louisiana  is  to  the  same 
effect,  art.  48,  Kenfs  Commentaries,  vol.  ii.  p.  227,  note. 

(o)  Merlhi's  Repertoire  de  Jurisjyrudeiice,  Domicile,  V.  s.  3. 

(p)  Merlin  says,  that  the  only  doubt  under  the  old  law  was  as  to 
the  case  of  a  guardian  who  was  also  an  ascendant  relative  of  the  minor, 
for  that  as  to  the  case  of  a  guardian  who  was  a  stranger  in  blood,  or  a 
collateral  relation,  it  was  unanimously  admitted  that  he  had  no  power 
to  change  the  domicil  of  the  minor. — Bep.  de  Jur.  Domicile,  Y.  s.  3. 

{q)  "Posse  tutorem  pupilli  sui  domicilium  mutare,  perinde  ut 
potest  parens  superstes,  nescio  quisquam  serio  dubitaverit  si  succes- 
sionis  legitimpe  causa  non  versetur,  nam  si  h^ec  versetur  multa  dispu- 
tatio  est,  ut  mox  audies." — Bynkershoek,  Qusest.  J.  Priv.  lib.  i.  c.  xvi. 
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existence  in  the  Roman  Law ;  but  Pothier  unhesitatingly 
asserts  its  existence  under  the  French  Law,  with  this 
h'mitation,  that  the  transfer  must  be  made  without  any 
fraudulent  intent ;  and  he  adds :  "  It  will  be  fraudulent, 
"  if  there  appears  no  reason  for  the  transfer  of  the  domicil, 
"  except  that  of  obtaining  advantages  with  respect  to  the 
*'  succession  to  the  moveable  property  of  the  children." 

ex.  Those  who  agree  with  Pothier  (r),  liken  this 
power  of  the  surviving  parent  to  that  which  the  guardian 
of  an  infant  possesses,  of  binding  him  by  contracts  hond 
fide  entered  into  in  his  behalf.  Bynkershoek  is  of  a  con- 
trary opinion ;  he  puts  the  case  of  a  minor,  the  succession 
to  whose  property  would  be  regulated  according  to  a  law 
which  made  his  next  of  kin  heirs  in  the  event  of  his  death 
happening  in  the  place  of  his  parental  domicil,  being 
removed  by  his  guardian  to  another  place  where  a  law 
prevailed  which  constituted  the  guardian  heir ;  and  he 
affirms  that  this  latter  domicil  cannot  be  impeached, 
though  he  admits  that  the  minor  could  not  of  his  own 
will  {proprio  marte)  have  made  the  transfer. 

CXI.  He  then  supposes  an  objection  to  be  taken  that 
this  was  a  fraudulent  defeating  of  the  deceased  parents' 
intention,  who  left  their  child  in  a  domicil,  according  to 
the  law  of  which  they  knew  that,  in  the  event  of  his 
death,  his  and  their  relations  would  succeed  to  his  pro- 
perty ;  and  he  answers  this  objection  by  remarking  that 
it  would  have  been  competent  to  the  parents  to  have 
guarded  against  this  contingency,  either  by  an  antenuptial 
act  or  by  a  testament,  and  that  as  they  had  not  done  so,  the 
presumption  was  that  they  would  not  have  objected  to  the 
effect  of  the  transferred  domicil ;  an  argument  which  has 
additional  weight  in  a  case  where  such  transfer  has  been 
effected  by  the  surviving  parent  instead  of  the  guardian, 
for  the  presumption  then  would  be  very  strong  "  that  the 

(r)  Burgees  Commentaries  on  Colonial  and  Foreign  Laws,  vol.  i, 
p.  39. 

VOL.  IV.  G 
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"  defunct  parent  loved  the  surviving  partner  of  wedlock 
"  better  than  any  relations,  and  was,  besides,  perfectly 
"  aware  that  the  child,  having  attained  to  puberty,  could, 
"  under  any  change  of  domicil,  dispose  of  his  property  by 
"  testament,  according  to  his  pleasure." 

CXII.  Some  jurists  have  been  of  opinion,  that  the  domi- 
cil of  the  minor  may  be  changed  by  the  surviving  parent  or 
guardian,  when  by  such  transfer  no  third  person  is  injured 
— when  it  is  not  made  in  fraudem  tertii  (s), — that  in  such 
cases  it  must  be  duly  considered  quo  animo  the  transfer 
was  made.  And  it  has  been  said  that  one  of  the  indica- 
tions of  fraud  would  be  the  state  of  health  (t)  of  the  minor 
at  the  time  of  his  removal ;  that  if  he  was  sick  and  ill  at 
such  time,  the  presumption  of  fraud  would  be  strong  ;  if 
he  was  well  and  stout,  it  would  be  otherwise.  Bynkers- 
hoek  treats  {u)  the  objection  and  the  example  with 
scarcely  suppressed  ridicule,  and  meets  them  with  stre- 
nuous contradiction,  founded  on  the  practical  impossi- 
bility of  ascertaining  the  real  motives  of  the  parties,  the 
insuperable  difficulty  of  defining  the  amount  and  nature 
of  the  illness  during  which  a  removal  shall  be  holden 
fraudulent,  the  uncertainty  of  the  proofs,  and  other  ob- 
jections, which  would  throw  the  whole  matter  into  such 
confusion  that  it  would  be  a  wiser  rule  of  law  to  hold 
every  transfer  of  a  minor's  domicil  which  caused  an  alte- 
ration in  the  succession  to  his  property,  fraudulent  and 
illegal. 


(s)  So  Wolff,  maintaining  the  position  that  every  one  is  at  liberty  to 
change  his  domicil,  observes,  ' '  Quoniam  tamen  unicuique  permitten- 
diim,  lit  voluntatem  suam  mutet,  qnamdiu  nil  agit  contra  jus  alterius." 
— Jus  Gentium.,  c.  i.  s.  189. 

{t)  Of  this  opinion  is  e7.  Voet,  Comw..  ad  Pcmdedas,  lib.  v.  t.  i.  s.  100. 

(u)  "  Sed  quem  vocas  languentem  et  segrotantem,  non,  putem,  si 
caput,  si  dentfcs  doleant.  Sed  quid  si  febricula  comes  adsit?  Nescio, 
et  lubrica  res  esset  gradnm  morbi  definire.  Si  simile  quid  placeret, 
mallem  omnem  translationem  domicilii,  qupe  successionem  intestati 
mutat,  habere  pro  fraudulenta,  nisi  probetur,  aliam  fuisse  mutandi 
domicilium  causam."— .Bj/xA-.  iihi  siq^ra. 
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CXI II.  Mascardus  mentions  the  following   case  : — A 
boy  was  born  in  the  parish  of  St.  Peter's;  he  was  left  an 
orphan  under  the  guardianship  of  his  great-grandmother, 
who  resided  in  the  parish  of  St.  Paul's,  and  there  she 
took  the  minor  to  live  with  her,  which  he  did  for  fourteen 
years,  there  attending  the  services,  and  there  receiving  the 
Sacraments  of  the  Church.     Nevertheless,  he  had  always 
wished  to  remain  in  the  parish  of  St.  Peter's.     He  paid,  it 
is  said,  tithes  there  and  other  ecclesiastical  dues,  and  kept 
his  name  on  the  list  of  parishioners,  and  had  a  furnished 
house  in  the  parish.     When  he  became  an  adult  he  mar- 
ried, and  told  his  guardian  that  it  was  his  intention  to 
take   his  wife  to  his  own  house  {proprios    lares),  where 
everything  was  prepared  for  her  reception.     Before,  how- 
ever, this  was  accomplished,  and  at  the  age  of  eighteen, 
he  died,  having  made  his  will,  and  expressed  his  desire  to 
be  buried  in  the  burying-place  belonging  to  a  certain  re- 
ligious order.     By  the  Canon  Law,  this  order  was  bound 
to  pay  a  certain  part  of  the  dues  of  sepulture  to  the  parish 
church.     The  question  arose,  which  church  that  was — 
that  of  St.  Peter's,  the  parish  of  his  parents,  and,  as  far 
as  he  could  make  it,  his  own,  or  of  St.  Paul's,  that  of  his 
guardian,  and  within  whose  authority  he  had  died.     Upon 
this  question  the  Canonists    were    much   divided,  there 
being   about   the    same    weight  of  authority  for   either 
opinion  (x), 

CXIV.  In  a  case  argued  in  the  Consistory  of  London, 
in  1752,  it  was  mentioned  as  one  of  the  acknowledged 
general  principles  of  Domicil,  that  neither  a  mother  nor 
a  guardian  could  change  the  minor's  domicil;  but  the 
point  was  not  decided  by  Sir  Edward  Simpson,  who  then 
presided  over  that  Court  (y). 

(x)  De  Probatiomhiis,  Conclusio  DXXXV.  30  35.  "Utraque  pars 
validissimis  est  f  ulcita  rationibus.  .  .  .  Cui  tamen  adhsereas  sententise 
tuum,  lector,  esto  judicium,"  Mascardus  not  very  satisfactorily  observes. 

(t/)  Scrimshire  v.  Scrimshire,  2  Haggard's  Cunsistory  Reports^  p. 
405. 
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CXV.  In  1817,  the  question  of  the  powers  of  the  sur- 
viving mother  underwent  very  elaborate  and  able  discus- 
sion in  the  Hig'h  Court  of  Chancery,  before  Sir  William 
Grant.  Thomas  Pottinger,  a  native  of  England,  domiciled 
and  died  in  Guernsey,  the  place  of  his  domicil,  intestate, 
leaving  seven  children  living  at  his  decease,  four  by  his 
former  wife,  and  three  by  his  widow,  who  also  gave  birth 
to  a  posthumous  child.  The  widow,  after  the  death  of 
her  husband,  was  appointed  guardian  of  her  children 
by  the  Royal  Court  of  Guernsey,  and,  in  conjunction 
with  another  person,  who  was  appointed  guardian  of  the 
children  by  the  former  marriage,  sold  the  property  of  the 
intestate,  and  invested  the  produce  in  the  English  funds ; 
after  which  she  came  to  England  with  her  children,  and 
was  domiciled  there.  On  the  death  of  some  of  her 
children  under  age,  a  question  arose  whether  the  shares 
of  the  property  had  become  distributable  according  to  the 
laws  of  England  or  of  Guernsey.  The  very  eminent  judge 
who  adjudicated  upon  this  matter,  observing  upon  the 
meagre  information  to  be  derived  from  English  Law  upon 
the  subject  of  Domicil,  and  the  necessity  of  resorting  to 
the  writings  of  foreign  jurists  for  the  decision  of  most  of 
the  questions  arising  upon  it,  said:  "Here  the  question 
"  is,  whether,  after  the  death  of  the  father,  the  children 
"remaining  under  the  care  of  the  mother  follow  the 
"  domicil  which  she  may  acquire,  or  retain  that  which 
''their  father  had  at  his  death,  until  they  are  capable  of 
"  gaining  one  by  acts  of  their  own.  The  weight  of 
"  authority  is  certainly  in  favour  of  the  former  proposi- 
"  tion.  It  has  the  sanction  both  of  Voet  and  Bynkers- 
"hoek;  the  former,  however,  qualifying  it  by  a  condition 
"  that  the  domicil  shall  not  have  been  changed  for  the 
*'  fraudulent  purpose  of  obtaining  an  adv^antage  by  altering 
"  the  rule  of  succession.  Pothier,  whose  authority  is 
"  equal  to  that  of  either,  maintains  the  proposition  as  thus 
''  qualified.  There  is  an  introductory  chapter  to  his 
"  Treatise  on  the  Custom  of  Orleans,  in  which  he  considers 
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"  several  points  tliat  are  common  to  all  the  cnslonis  of* 
"  France  ;  and,  among  otliers,  the  Law  of  Domicil.  He 
"  holds,  in  opposition  to  the  opinion  of  some  jurists,  that 
"  a  tutor  cannot  change  the  domicil  of  his  pnpil ;  but  he 
"  considers  it  as  clear,  that  the  domicil  of  the  surviving 
"  mother  is  also  the  domicil  of  the  children,  provided  it  be 
"  not  v^ith  a  fraudulent  view  to  their  succession  that  she 
"  shifts  the  place  of  her  abode.  And  he  says  that  such 
•"^  fraud  would  be  presumed,  if  no  reasonable  motive  could 
"be  assigned  for  the  change. 

"  There  never  was  a  case  in  which  there  could  be  less 
"suspicion  of  fraud  than  the  present.  The  father  and 
"  mother  were  both  natives  of  England.  They  had  no 
"  long  residence  in  Guernsey  ;  and  after  the  father's  death 
"  there  was  an  end  of  the  only  tie  which  connected  the 
"  family  with  that  island.  That  the  mother  should  return 
"  to  this  country,  and  bring  her  children  with  her,  was  so 
"  much  a  matter  of  course  that  the  fact  of  her  doine:  so 
"  can  excite  no  suspicion  of  an  improper  motive  ;  I  think, 
"  therefore,  the  Master  has  rightly  found  the  deceased 
"children  to  have  been  domiciled  in  England.  It  is, 
"  consequently,  by  the  law  of  this  country  that  the  suc- 
"  cession  to  their  personal  property  must  be  regulated  "  (a), 
CXVI.  It  would  appear  that  the  very  eminent  judge 
who  decided  this  case  inclined  to  the  opinion  of  Pothier, 
in  opposition  to  that  of  Bynkershoek,  that  the  question  of 
fraud  might  be  entered  into  in  considering  a  change  of 
domicil;  but  the  decision  can  hardly  be  pronounced  to  bft 

(a)  Pottinger  v.  Wiyhtman^  3  MerivaWs  Beporis,  p.  67.  The  prin- 
ciple of  this  case  has  been  adopted  in  America. — Holyo'ke  v.  Hoskins, 
5  Pickering^ s  Reports,  p.  20;  KenVs  Commentaries,  vol.  ii.  p.  227, 
note. 

See  also  Inhabitants  of  TVoodcndv.  Inhahitonts  of  Paidslnry ,  2  Lord 
Raymond^s  Reports,  p.  1473  ;  Ciimner  v.  Milton,  2  Salleld^s  Rep)orts,  p. 
523  ;  Rex  v.  Inhabitants  of  Boston  Torfe,  Burrow's  Settlement  Cases,  p.  49 ; 
Rex  V.  Inhabitants  of  Onlton,  ibid.  p.  C4  ;  Woodeson''s  Lectures,  pp. 
278-9  ;  1  Nolan's  Poor  Laws,  236-7C  ;  Kent's  Commentaries  on  American 
Law,  vol.  ii.  pp.  430,  431,  notes. 
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express  upon  this  point.  It  is  said  :  "  There  never  was  a 
"  case  in  which  there  could  be  less  suspicion  of  fraud :  " 
but  it  is  not  said,  that  if  there  were  a  suspicion  of  fraud, 
the  Court  would  examine  into  it.  In  this  case,  it  happened 
that  the  surviving  mother  was  also  guardian,  but  the  de- 
cision has  reference  to  her  only  as  acting  m  the  former 
capacity. 

CXVII.  With  respect  to  the  effect  of  the  judgment  in 
Pottinger  v.  Wightman,  it  should  be  mentioned  that  in  a 
modern  and  very  important  case,  adjudicated  upon  by  the 
House  of  Lords,  Lord  Campbell  said :  "  I  think  that  the 
"  case  of  Pottinger  v.  Wightman  must  be  taken  conclusively 
"  to  have  settled  the  general  doctrine,  that  if,  after  the 
"  death  of  the  father,  an  infant  lives  with  its  mother,  and 
"  the  mother  acquires  a  new  domicil,  it  is  communicated 
"  to  the  infant "  (6)  ;  and  Lord  Cliancellor  Lyndhurst 
made  this  observation  :  "  The  case  of  Pottinger  v.  Wight- 
''  man  appears  to  have  been  well  argued  and  well  considered, 
"  and  must  be  held  conclusive  as  to  the  mother's  power 
'*  to  change  the  domicil, — which  is  a  novel  point  in  the  law 
"  of  England — unless  there  is  some  opposite  decision." 

CXVIII.  According  to  the  principles  of  the  Scotch 
Law,  it  would  seem  that  the  power  of  choosing  a  domicil 
would  vest  in  the  minor  on  attaining  puberty,  at  the  same 
age  as  would  formerly  have  been  sufficient  to  render  the 
marriage  or  the  testament  of  a  minor  valid.  Erskine 
says,  "  The  persons  of  pupils  are  under  the  power  either 
"of  their  tutors  or  of  their  nearest  cognates;  but  the 
"  minor  after  pupilarity  has  the  disposal  of  his  own 
person,  and  may  reside  where  he  pleases"  (c).  Where 
the  law  of  the  country  permits  a  minor  to  dispose  of 
personal  property  by  testament,  it  would,  of  course,  allow 
him,  by  changing  his  domicil,  to  vary  the  succession  to 
him  in  the  case  of  an  intestacy. 


{h)  Johnstone  v.  Beattlr,  10  Clml  <:£,•  Finnelly,  p.  138. 

(r;)  Erskine's  PrincipleH  of  ihe  Law  of  Scotland,  bk.  i.  t.  vii.  s.  8. 
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CXIX.  The  principle  of  tlie  judgment  in  Fottingcr 
V.  Wightman  lias  been  adopted  bj  the  American  tribu- 
nals (<i),  but  I  am  not  aware  that  any  express  decision  lias 
been  delivered,  in  the  Courts  either  of  that  country  or  of 
England,  upon  the  question  of  the  power  of  the  guardian 
or  tutor  to  change  the  domicil  of  the  minor.  The  present 
laws  of  France,  [Italy,  and  Holland]  declare  the  domicil 
of  the  unemancipated  minor  to  be  that  of  his  father, 
mother,  or  guardian  (e). 

Mr.  Henry,  in  his  commentary  upon  the  case  of  Pot- 
linger  v.  Wightman,  observes,  that  although  the  transfer 
of  domicil  was  holden  to  be  valid  in  that  particular 
case,  nevertheless,  inasmuch  as,  wheresoever  the  law  of 
Holland  is  in  force,  the  children  have  a  vested  interest, 
he  conceives  no  change  of  property  or  of  domicil  by  an 
executor  or  guardian  would  affect  that  (/). 

CXX.  What  might  be  considered  emancipation  of  a 
minor  under  the  English  Law  may  be  doubtful ;  but  it 
seems  clear  at  least  that  the  marriage  (g)  of  the  minor 
would  emancipate  him,  and  give  him  the  power  of  ac- 
quiring a  new  domicil  [h). 

CXXI.  According  to  the  old  law  of  France  (i),  the  minor 
preserved  his  paternal  domicil,  although  his  guardian  was 
domiciled  elsewhere  ;  and,  if  the  minor  died  during  his 

{d)  Holyohe  v.  HosMns,  5  Pickering^s  Reports,  p.  90,  note. 

(e)  "Le  mineur  non  emancipe  aura  son  domicile  chez  ses  pere  et 
mere  on  tuteur." — Code.  Civil,  liv.  i.  t.  iii.  art.  108. 

["II  minore  non  emancipato  lia  il  domicilio  del  padre  o  della  madre 
o  del  tutore." — Italian  Civil  Code,  tit.  ii.  art,  18.  "  Minderjarigen 
volgen  de  woonplaats  van  hunne  ouders  of  voogden."^ — Dutch  Civil 
Code,  tit.  iv.  art.  78.] 

(/)  Odwin  V.  Forbes,  Henrifs  Beport,  App.,  p.  208,  note. 

{g)  One  of  the  cases  allowed  by  the  French  Law  ;  see  thereon,  Code 
Civil,  liv.  i.  t.  X.  c.  iii.  art.  476-487. 

(h)  Whether  a  guardian  validly  appointed  in  any  given  country  has 
an  authority  for  the  protection  of  the  ward,  and  the  administration  of 
his  personal  estate  everywhere  ex  comitate,  has  been  a  matter  of  some 
dispute  with  jurists.      Vide  post,  chapter  xxv. 

(i)  Denisart,  Domicile  II.,  s.   2.       So  the  Roman  Law:    "Placet 
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minority,  liis  effects  were  disposed  of  according  to  the 
law  of  liis  father's  domiciL  Yet  the  minor  might  acquire 
a  capacity  of  choosing  his  own  domicil  by  being  emanci- 
pated by  the  law,  or  by  the  sentence  of  a  judge.  It  should 
seem  from  the  following  case,  that  such  a  capacity  was 
acquired  by  entering  into  the  military  service  (j). 

CXXII.  The  Sieur  Delattre,  who  served  as  an  officer 
in  the  French  army,  passed  the  winter  of  every  year  at 
Dunkirk.  He  died  at  the  age  of  eighteen.  A  question 
arose  whether  his  domicil  could  be  fixed  at  Dunkirk,  or 
whether  he  was  not  bound  to  the  domicil  of  his  guardian 
at  St.  Omer,  where  his  mother  had  been  domiciled  at  the 
time  of  her  death,  and  where  his  guardian  was  then  domi- 
ciled. The  disposition  of  his  personalty  varied  accord- 
ingly. The  Court  at  Montreuil  pronounced  for  the  domi- 
cil of  St.  Omer;  but  the  sentence  was  reversed  by  an 
''  arret  "  (1769),  which  decreed  in  favour  of  the  domicil  of 
Dunkirk  (k). 

CXXIII.  But  Cochin  was  of  opinion  that  the  Marquis 
de  St.  Pater  did  not  cease  to  have  the  domicil  of  his  guar- 
dian by  becoming  the  King's  page,  or  by  obtaining  a 
company  of  infantry  under  the  Dauphin  (Q. 

CXXIV.  So  by  accepting  a  benefice,  or  other  office 
from  which  he  is  not  removeable,  or  by  entering  into  a  house 
of  commerce,  with  the  consent  of  those  under  whose  con- 


etiam  filiosfamilias  domicilium  habere  posse."  "Non  utiqiie  ibi  ubi 
pater  habuit,  sed  ubicunque  ipse  domicilium  constituent."— Dig.  lib.  1. 
t.  i.  3,  4. 

(j)  Vide   ante,  §  xciii. 

{k)  In  the  edition  of  Denisart,  of  1787,  tome  vi.  Domicile  II,  s.  2, 
it  is  said  that  it  is  difficult  to  see  the  "  motif"  of  this  "  arret,"  and  that 
it  is  only  reprinted  because  it  is  in  the  former  edition.  Surely,  however, 
the  ground  of  tlie  decree  must  have  been  that  the  Sieurs  employment 
as  an  officer  capacitated  him  to  choose  a  domicil ;  and  such,  I  find,  is 
the  opinion  expressed  in  the  last  edition  of  Merlin,  where  this  "  arret '' 
is  characterised  as  one  "  qui  a  nettement  juge  que  le  mineur  emancipe 
pouvoit  se  choisir  un  domicile." — Merlin,  Pap.  Domicile  V.  s.  3. 
{I)  Cochin,  (Euvres,  tome  i.  p.  2. 
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trol  he  is,  the  minor  becomes  emancipated,  and  capable  of 
acquiring  a  domicil  of  his  own. 

CXXV.  By  marriage,  also,  the  minor  may  acquire 
either  the  domicil  of  his  wife,  or,  after  marriage  (m),  any 
domicil  he  may  choose. 

CXXVI.  According  to  Pothier,  the  marriage  must  have 
been  contracted  with  the  consent  of  one  of  his  parents  or 
guardian ;  but  it  can  scarcely  be  doubted,  as  has  been 
observed,  that  in  Great  Britain  a  minor  once  married, 
whether  with  or  without  the  proper  consent,  would  be 
holden  capable  of  choosing  his  domicil  (n), 

CXXVII.  It  would  appear  from  the  following  case  that 
the  Scotch  Law  would  refuse  equally  to  mother  and  guar- 
dian the  power  of  changing  the  minor's  domicil ;  for  though 
the  case  of  Pottinger  v.  Wightman  (o)  is  the  only  express 
decision  in  an  English  Court  relative  to  a  change  of  domicil 
during  infancy,  yet  some  very  strong  judicial  dicta  have 
been  applied  to  this  question  in  Scotland,  though  the  case 
which  gave  rise  to  them  was  not  decided  upon  this,  but 
upon  another  point. 

CXXYIII.  It  was  brought  in  1829  before  the  Court  of 
Session  in  Scotland.  Eobert  Alexander  Paterson  Wallace 
was  born  in  Scotland ;  his  father,  Captain  Wallace,  was  also 
by  birth  a  Scotchman,  and  an  officer  in  the  army,  who  had 
married  Miss  Oliver,  an  English  lady,  in  England.     The 


(m)  "11  parait  en  effet  que  le  domicile  occasionne  par  le  mariage  doit 
I'emporter  sur  celui  de  la  naissance." — Merlin,  Rep.  Domicile  V.  s.  3. 

{n)  "  Un  mineur  ne  peut  pas  transferer  a  son  gre  son  domicile  :  il  le 
pent  neanmoins  en  certains  cas  :  1.  11  peut,  en  contractant  mariage  du 
consentement  de  ceux  sous  la  puissance  desquels  il  est,  transferer  son 
domicile  au  lieu  oil  il  prend  sa  femme,  et  il  peut  meme,  depuis  qu'il 
est  marie,  le  transferer  ou  bon  lui  semblera.  2.  Un  mineur  peut 
transferer  son  domicile  soit  au  lieu  ou  il  est  pourvu  d'un  benefice  ou 
d'une  charge,  ou  autre  emploi  non  amovible  qui  demande  re'sidence 
perpetuelle  ;  soit  au  lieu  oil,  du  consentement  de  ceux  sous  la  puissance 
desquels  il  est,  il  formeroit  un  etablissement  de  commerce."— Pof/iier, 
Introduction  generate  aux  Contumes,  p.  4,  (chap.  i.  s.  16). 

(o)  3  Merivale's  Rep.  p.  07. 
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father  named  guardians  to  liis  cLild,  one  of  whom,  the 
maternal  grandfather,  Mr.  Oliver,  resided  in  England ; 
another,  Mr.  Hathorn,  resided  in  Scotland.  The  father 
died  when  the  infant  was  of  tender  years,  and  the  child 
was  conveyed  by  his  mother  into  England.  She  also  died 
during  the  infancy  of  the  child,  who  continued  in  England, 
under  the  charge  of  his  maternal  grandfather,  one  of  his 
guardians,  and  was  sent  to  English  schools  and  to  an  Eng- 
lish university.  The  bulk  of  the  property  consisted  in 
stock  of  the  Bank  of  Scotland.  He  occasionally  visited  that 
country,  as  well  before  as  after  he  came  of  age.  He  pur- 
chased a  small  landed  estate  in  Scotland  after  he  had 
attained  majority.  He  died  at  Hastings,  in  England,  in 
1824,  aged  twenty-two  years  and  seven  months,  a  bachelor 
and  intestate. 

His  personal  property  was  claimed,  in  the  Courts  both  of 
England  and  Scotland,  by  his  maternal  grandfather  as 
next  of  kin,  according  to  the  law  of  England ;  and  by  his 
paternal  uncle  and  aunt,  as  his  next  of  kin  according  to 
the  law  of  Scotland. 

CXXIX.  The  Lord  Ordinary  (Cringletie)  gave  the  fol- 
lowing note  on  the  cause  when  he  pronounced  his  Inter- 
locutor. 

"  3rd  December,  1829. — The  Lord  Ordinary  regrets  that 
"  the  parties  have  thought  it  necessary  to  detail  the  circum- 
"  stances  of  Captain  Wallace's  marriage  with  Miss  Oliver  in 
"  England  and  the  terms  of  his  contract  of  marriage  with 
"  that  lady,  as  to  the  Lord  Ordinary  they  appear  not  to 
"  have  the  least  bearing  on  the  cause.  A  man  by  marrying 
"  in  England  an  Englishwoman  does  not  thereby  become 
"  domiciled  there  :  nor  is  it  necessary  that  he  should  reside 
*'  a  day  there  for  that  purpose  :  far  less  does  he  make  his 
"  children  domiciled  there  by  the  mere  act  of  marrying  in 
"  England.  The  lady  resides  in  a  certain  parish  for  a  spe- 
"  cified  time  to  enable  her  to  be  married  in  the  church  of  it, 
'*'  and  an  oath  must  be  made  that  such  has  been  her  resi- 
"  dence  and  domicil,  otherwise  she  requires  a  special  license 
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"  to  be  married."  (The  Lord  Ordinary  here  further  ilkis- 
trated  this  position  by  an  anecdote  respecting  his  own 
marriage.)  "  Captain  Wallace,  having  been  a  Scotchman 
"  in  the  army,  did  not  acquire  any  domicil  by  marrying 
"  there,  but  returned  to  Edinburgh,  where  he  sold  out  of  the 
"  army,  lived  there  for  some  time,  and  died  here.  There 
"  can,  therefore,  be  no  doubt  that  he  died  here  domiciled 
"  as  a  Scotchman.  As  to  his  son,  R.  A.  Wallace,  it  is 
"  admitted  that  he  was  born  in  Edinburgh,  and  went  to 
"  England  with  his  mother.  Even  had  there  been  no  con- 
"  tract  made  before  he  was  permitted  to  accompany  her,  the 
"  Lord  Ordinary  could  have  no  doubt  that,  had  he  died  in 
"  pupilarity,  his  legal  domicil  of  Scotland  would  not  have 
"  been  changed  by  his  residence  in  England  :  a  pupil  has  no 
^'persona  standi,  has  no  will  in  law,  and  he  cannot  act  for 
"  himself — -could  not  fix  his  domicil — cannot  make  a  will. 
"  But  the  matter  is  quite  changed  when  he  passes  the  years  of 
'^  pupilarity .  As  a  domiciled  Scotchman  he  is  entitled  to 
"  act  for  himself  with  the  consent  of  his  curators  :  he  is 
"  entitled  to  live  where  he  pleases  :  for  curators  have  no 
"  control  over  his  person."  (In  support  of  this  position  the 
passage  in  Erskine  already  referred  to  was  cited.)  "  The 
"  defenders  seem  totally  to  have  lost  sight  of  this  principle. 
"  They  state  their  case  as  if  Mr.  Hathorn  could  have  pre- 
"  vented  R.  A.  Wallace  from  living  in  England  ;  as  if  he 
"  placed  him  there,  and  was  at  the  expense  of  his  education 
"  there  :  when  it  is  quite  plain  that  it  was  Mr.  Hathorn 's 
"  indispensable  duty  to  advance  the  minor's  own  funds  to 
"  him  for  a  suitable  and  reasonable  maintenance  and  educa- 
"  tion.  Still,  residence  merely  for  education  may  be  ques- 
*'  tionable  how  far  it  constitutes  a  domicil  to  govern  succes- 
"  sion.  But  when  education  is  over,  when  a  man  attains 
"  majority,  and  still  resides  in  England,  malcing  only  short 
"  visits  to  Scotland,  having  no  house  of  his  own  in  which  he 
"  lives  in  Scotland,  and  dies  in  a  house  in  England  of  his 
"  own — the  Lord  Ordinary  confesses  that  he  thinks  there 
"  is  little  room  for  doubtino^  what  must  be  held  to  be  his 
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"  domicil.  From  the  admitted  facts  in  the  case  the  qiies- 
"  tion  appears  to  have  been  fairly  tried  in  a  competent 
"  Court  in  England  ;  and  a  question  may  arise  how  far  it 
"  is  proper  or  competent  to  try  it  again  here  ;  and  whether 
"  an  appeal  from  the  English  judgment  would  not  be  the 
"  mode  to  obtain  redress  "  (p). 

The  matter  was  subsequently  settled  by  compromise,  and 
the  proceedings  in  the  Court  of  Scotland  withdrawn. 

CXXX.  The  proceedings  in  England,  to  which  the  Lord 
Ordinary  referred,  took  place  in  1825,  before  the  Preroga- 
tive Court  of  Canterbury,  where  the  same  parties,  viz.  the 
paternal  uncle  and  aunt  on  the  one  side,  and  the  maternal 
grandfather  on  the  other,  respectively  claimed  administra- 
tion. Sir  John  Nicholl  decided  in  favour  of  the  latter, 
finding  the  domicil  of  the  deceased  to  be  English,  and 
founding  this  opinion  entirely  on  the  evidence  that  the 
deceased  had  chosen  a  domicil  for  himself  after  the  at- 
tainment of  his  majority.  The  point  as  to  whether  or  no  a 
domicil  could  be  changed  during  infancy  was  not  alluded 
to  by  the  judge  {q). 

CXXXI.  According  to  the  Eoman  Law  (r),  it  devolved 
on  the  Prsetor  to  settle  the  place  of  abode  and  education 
of  the  minor. 

CXXXII.  The  illegitimate  (s)  minor,  according  to  the 
doctrine  of  the  Roman  Law  (^),  obtained  the  domicil  of  his 


(2?)  Robertson  on  Personal  Succession,  p.  201,  note. 

(q)  There  is  no  report  of  this  important  case,  but  a  summary  of  it 
is  given  in  Robertson  on  Personal  Succession,  p.  275,  note. 

(r)  "Solet  Prsetor  frequentissim^  adiri,  ut  constituat,  ubi  filii  vel 
alantur  vel  morentur  ;  non  tantum  in  postumis,  verum  omnino  in 
pueris." — Dig.  lib.  xxvii.  t.  ii.  1.  "Si disceptetur  ubi  morari  vel educari 
pupillum  oporteat,  causa  cognita  id  Prsesidem  statuere  oportebit." — 
Ibid.  5. 

(s)  As  to  the  policy  of  different  States  with  respect  to  illegitimate 
children,  vide  post,  ch,  xxiv. 

(t)  "  Ejus  qui  justum  patrem  non  habet  prima  origo  a  matre,  eoque 
die,  quo  ex  ea  editus  est,  numerari  debet." — Dig.  lib,  1.  t.  i.  9. 

Story's  Conflict  of  Laws,  ch.  iii.  s.  4C. 
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mother ;  and  this  doctrine  seems  to  have  been  generally 
recognized  in  Europe;  but  in  Germany  the  illegitimate 
child  does  not  follow  the  mother  in  territorial  relations 
which  she  may  acquire  through  marriage.  The  tendency 
in  that  country  appears  to  be  in  favour  of  regarding  the 
father  who  recognizes,  as  well  as  the  father  who  adopts, 
the  child,  as  imparting  his  domicil  to  the  child  (u).  The 
Foundling  takes  his  domicil  from  the  place  of  his  finding, 
but  removal  to  a  place  for  education  or  adoption  may  confer 
a  new  domicil  {x). 


(u)  Bluntschli,  Das  moderne  VdlJcerrecht,  s.  3C6,  cited  by  Wharton, 
s.  37. 

(x)  Wharton,  s.  39 ;  Savigny,  R.  B.  viii.  s.  389 ;  Foelix,  tome  i.  pp. 
53,  54,  &  54  note,  (livre  i.  tit.  i.  parag.  28). 
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CHAPTEE    X. 

III.       NECESSARY    DOMICID — THE    STUDENT. 

CXXXIII.  The  maxim  of  tlie  Roman  law  upon  this 
head  has  been  generally  adopted  by  European  jurists ; 
namel}^,  that  those  who  sojourn  in  a  particular  place,  for  the 
purpose  of  prosecuting  their  studies,  do  not  acquire  a 
domicil  in  that  place.  Ten  years  are  the  period  specified  in 
the  Roman  Law,  during  which  no  domicil  was  created  ;  and 
the  inference  seems  to  be,  that  if  they  continued  to  stay 
there  after  the  lapse  of  that  time,  a  domicil  would  be 
acquired.  It  was  further  provided  by  that  law,  that  no 
father  who  frequented  the  scene  of  his  son's  studies  should 
obtain  a  domicil  there.  This  doctrine,  therefore,  was 
especially  applied  to  minors;  the  principle  of  it  would, 
however,  appear  to  include  majors  («). 


(a)  "Nee  ipsi  qui studiorum  causa aliquo  loco  morantur  domicilium 
ibi  habere  creduntur,  nisi  decern  annis  transactis  eo  loco  sedes  sibi 
constituerint,  secundum  epistolam  Divi  Adriani  ;  nee  pater  qui  propter 
filium  studentem  frequentiiis  ad  eum  commeat." — Cod.  lib.  x.  t.  xxxix.  2. 

There  has  been  a  decision  upon  the  point  in  America  :  The  Inhabi- 
tants of  Granh'ij  v.  Inhabitants  of  Amherst.  According  to  this  case,  a 
student  of  a  college  does  not  change  his  domicil  by  his  occasional  resi- 
dence at  college  ;  (a  settlement  ease)  7  Mass.  Reports^  p.  1.  Putnam 
V.  Johnson  and  others  decided  that  a  student  in  the  Theological 
Institution  at  Andover,  being  of  age  and  emancipated  from  his  father's 
family,  is  entitled  to  a  vote  in  that  town  for  the  election  of  senator, 
10  Mass.  Beports,  p.  492,  c.  488.  Domicil  and  the  right  to  vote  in 
America  are  not  to  be  confounded,  Mr.  Wharton  (s.  48)  observes. 
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IV.       NECESSARY    DOMICIL — THE    LUNATIC. 

CXXXIV.  The  power  of  the  guardian  with  respect  to 
the  domicil  of  the  lunatic  and  the  idiot  seems  to  fall 
under  the  principle  already  discussed  of  his  power  with 
respect  to  the  domicil  of  the  minor  (6). 

CXXXY.  By  the  old  law  of  France  the  lunatic  either 
preserved  the  domicil  of  his  origin,  or  that  which  he  had 
last  chosen  before  he  had  been  placed  under  the  care  of  a 
Curator.  By  the  Code  Civil  the  domicil  of  the  Tutor 
[tuteur)  determines  that  of  the  lunatic  (c). 

CXXXVI.  That  a  similar  rule  obtains  in  England  {d) 
seems  a  reasonable  inference  from  the  following  case  (e). 

George  Morrison  was  born  and  resided  in  England.  In 
July  1742  he  lent  2,100?.  to  his  nephew  the  Earl  of 
Sutherland,  then  in  London,  who  granted  bond  for  it  in 
the  English  form.  On  a  commission  of  lunacy  in  England 
Mr.  Morrison  was  afterwards  found  to  be  a  lunatic,  and 
two  grants  were  issued  under  the  Great  Seal :  one  by  which 


(6)  M.  de  Desquiron  observes,  "  Lemajeur  qui  estfrappe  d'interdic- 
tion  perd  I'administration  de  ses  biens,  parce  qu'il  est  reconnu  dans 
un  etat  de  faiblesse  qui  I'assimile  aux  mineurs  non-emancipes  :  des 
lors  il  cesse  d'  avoir  un  domicile  parce  qu'il  a  perdu  la  qualite  ne'cessaire 
pour  manif ester  sa  volonte. — Traite  du  Domicile,  s.  50,  p.  94. 

(c)  "Le  majeur  interdit  aura  son  domicile  chez  son  tuteur.^' — Code 
Civil,  art.  108.  In  the  first  edition  of  the  Code  the  word  was  ^^curateur.'^ 
See  Durcmton^s  Cours  de  Droit  Frangois,  liv.  i.  t.  iii.  s.  371  ;  Merlin 
Rep.  de  Jurlsp.  Domicile  V.  s.  4.  [Cf.  the  Italian  Civil  Code,  tit.  ii. 
art.  18  :  "II  maggiore  interdetto  ha  il  domicilio  del  tutore  ;  "  and 
the  Dutch,  tit.  iv.  art.  78:  "  Minder jarigen  volgen  de  woonplaats 
van  hunne  ouders  of  voogden  ;  meerderjarigen,  die  onder  curatele 
zijn  gesteld,  die  van  hunne  curators."] 

(d)  Mr.  Westlake  remarks  that  this  is  the  modern  French  rule,  be- 
cause the  uniformity  of  the  present  law  in  France  has  deprived  the 
domicil  of  its  effect  on  the  distribution  of  property  after  death  ;  and 
this  may  be  the  reason. — Westlake,  pp.  47-8. 

(e)  Mr.  Westlake  is  of  a  different  opinion. — Ibid. 
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the  custody  of  the  person  of  the  lunatic  was  granted  to 
Sir  Nicholas  Bay  ley ;  the  other  by  which  the  custody  of 
the  estate  and  effects  of  the  lunatic  was  granted  to  Walter 
Baynes  and  Penelope,  his  wife,  the  brother-in-law  and  sister 
of  the  lunatic.  These  last,  as  such  committees,  brought  an 
action  upon  the  bond  against  the  Earl  of  Sutherland  iu  the 
Court  of  Session.  In  defence,  he  contended  that  the 
lunacy  had  not  been  established  in  Scotland ;  that  the 
law  upon  the  subject  was  different  in  the  two  countries  ; 
and  that  the  rules  of  distribution  of  the  personal  estate  of 
lunatics  were  also  different. 

CXXXVII.  The  question  was  argued  several  times  be- 
fore the  Lord  Ordinary.  The  defendant  contended  that  the 
Lord  Chancellor  had  no  power  to  direct  the  management  of 
any  estate  extra  territorium.  The  pursuers  answered  that 
statuta  personalia  loci  domicilii  must  bind  everywhere,  and 
that  mohilia  sequuntur  personam,  and  are  regulated  by  the 
law  of  the  place  of  domicil.  The  pursuers  applied  to  the 
Lord  Chancellor,  stating  this  process  and  defences ;  that 
the  debt  was  in  danger,  and  praying  that  the  committees 
might  have  access  to  the  lunatic  to  obtain  a  power  of  attor- 
ney from  him  to  authorise  them  to  sue  for  this  debt.  This 
application  the  Lord  Chancellor  granted.  The  power  of 
attorney  was  accordingly  obtained,  and  the  committees  then 
insisted  upon  both  titles.  The  Court  of  Session  (June  21, 
1749)  found  that  there  was  no  sufficient  title  produced  to 
carry  on  the  action,  and  therefore  sustained  the  defence. 
But  this  judgment  was  reversed  upon  appeal  to  the  House 
of  Lords,  and  it  was  "  declared  that  there  was  a  sufficient 
"  title  in  the  appellant,  George  Morrison,  to  carry  on  the 
''  action  commenced  by  the  appellants,  and  that  the  same 
"  be  sustained  at  the  instance  of  the  said  Morrison  "  (/) . 


(/)  This  account  of  Morrisonh  case  is  taken  from  B.ohertson  on  Per- 
sonal Succession,  pp.  113,  114.  The  exact  grounds  of  the  decision  may 
be  doubtful,  but  the  inference  from  Lord  Hardwicheh  reference  to  it 
in  Thome  v.  Watkins,  2  Vesey  Senior's  Rep.  p.  35,  certainly  is,  that  it  was 
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CXXXVIir.  In  Leith  v.  Hay  (1811),  the  Court  of 
Sessions  sustained  an  action  in  Scotland  upon  the  bond 
granted  to  the  King  by  the  committee  of  an  English  lunatic 
and  his  sureties,  such  committee  and  sureties  being  domiciled 
in  Scotland.  In  this  action  decree  was  granted  for  payment 
of  the  bond,  and  the  money  was  directed  to  be  paid  into  the 
Bank  of  Scotland  upon  a  receipt,  till,  upon  application  to 
the  Lord  Chancellor,  his  Lordship  should  "  direct  in  what 
''  manner  the  money  so  to  be  paid  shall  be  remitted  to  the 
"  proper  officer  of  the  Court  of  Chancery  for  the  benefit  of 
"  the  estate  of  the  said  lunatic."  Mr.  Robertson  remarks, 
that  there  is  nothing  in  the  report  with  regard  to  the 
domicil  of  this  lunatic. 

CXXXIX.  In  Bempde  v.  Johnson,  where  the  English 
domicil  prevailed  rather  by  the  weakness  of  the  Scotch 
domicil  than  by  its  own  strength,  the  question  was  glanced 
at,  but  not  decided  {g).  The  Lord  Chancellor  said,  "  Wlier- 
"  ever  he  "  (Lord  Annandale)  "  had  a  place  of  residence  that 
"  could  not  be  referred  to  an  occasional  and  temporary 
"  purpose,  that  is  found  in  England  and  nowhere  else. 
"  I  am  not  clear  that  the  period  of  his  lunacy  is  totally 
"  to  be  discarded,  but  I  will  take  him  to  have  died 
"  there"  (h), 

CXXXIXa.  When  an  infant  is  of  unsound  mind  and 
remains  continuously  so,  an  English  Court  has  decided 
that  the  incapacity  of  minority  continues,  so  as  to  confer  on 
the  father  the  right  of  choice  in  the  matter  of  the  domicil 


decided  upon  the  great  principles  of  law.  The  American  Courts  hold 
that  the  power  of  guardians  over  their  ward's  property  does  not 
extend  to  property  in  Foreign  States. — 8101-1/ s  ConJUct  of  Laws, 
ss.  504-504  (a).  That  is,  new  letters  of  guardianship  must  be  obtained 
from  the  local  tribunals.  There  is  a  close  analogy  to  the  case  of  foreign 
executors  and  administrators,  he  remarks. 

(g)  There  were,  however,  two  commissions  of  lunacy,  one  in  Eng- 
land and  one  in  Scotland,  and  two  curators  appointed,  one  in  each 
country. 

(h)  Bempde  v.  Johnson,  3  Vcseifs  Rep.  p.  198. 
VOL.  IV.  H 
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of  the  son;  and  the  father's  change  of  domicil  works   a 
change  in  the  son's  domicil  (i). 

CXXXIXb.  The  law  of  the  United  States  of  America 
appears,  from  Mr.  Wharton's  recent  work,  to  be  as 
follows : — 

Whether  a  domicil  acquired  when  sane  can  be  divested 
by  a  guardian  of  the  ward  after  the  latter  has  become  insane, 
may  be  doubted.    It  has  been  denied  in  Maine  {j).     On  the 
other  hand,  in  a  late  case  in  Vermont  (k),  the  law  is  thus  ex- 
pressed by  Judge  Wilson:    "If  the  guardian   could  not 
"  change  the  domicil  of  an  insane  person,  he  might  be  re- 
"  quired  to  support  him  and  his  family  at  a  place  where  the 
"  price  of  everything  necessary  for  their  support  was  exor- 
"  bitant,  and  greatly  exceeding  the  means  of  the  family. 
"  When  Holmes  was  appointed  guardian,  he  became  sub- 
"  stitute  for  his  insane  ward,  with  reference  to  all  his  inter- 
"  ests,  to  act  for  him  in  the  management  of  his  property, 
"  and  to  fix  the  locality  of  his  person,  and  determine  his 
"  domicil  [Gen.  8ts.  p.  484,  §  49  ;  Cutis  v.  Hoskins,  9  Mass, 
"  p.  542 ;  Upton  V.  Northhridge,  15  Mass.  p.  287).  In  the  case 
"  of  Holyohe  v.  HosJcins  (5  PicJc.  p.  20),  it  appeared  that  Miss 
"  Elliot,  the  intestate,  was  non  compos  mentis.     She  was 
"born  in  the  county  of  Suffolk,  and  removed,  upon  the  death 
"  of  her  father,  into  the  county  of  Middlesex,  where  she 
^  *  lived  as  part  of  her  brother's  family  for  many  years,  and 
"  until  her  death — being  for  the  last  years  of  her  life  under 
"  a  guardian,  who  provided  for  her  support,  and  whose 
"  residence  was  in  Suffolk.     In  that  case  the  Court  de- 
"  cided  that  the  domicil  of  a  person  non  compos  mentis,  under 
"  guardianship,  may  be  changed  by  the  direction  or  with 
"  the  assent  of  the  guardian  ;  that  her  domicil  at  the  time 
"  of  her  death  was  in  Middlesex  ;  that  the  Probate  Court 
"  of  Middlesex  County  had  jurisdiction  ;  and  that  Letters 


(i)  Sharpe  v.  Crispin,  L.  R.  1  Probate  and  Divorce,  p.  611  (1869). 

( j)  Pittsfield  V.  Detroit,  53  Maine,  p.  442. 

{k)  Anderson  v.  Anderson,  42  Vermont,  p.  350. 
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"  of  Administration  on  her  estate  granted  by  the  Probate 
"  Judge  of  Suffolk  were  void  for  want  of  jurisdiction.  It 
"  was  strongly  urged  that,  upon  the  facts,  the  legal  domi- 
"  cil  of  Miss  Elliot  still  continued  in  Boston  (Suffolk 
"County),  the  place  of  her  birth,  notwithstanding  her 
"  removal  to  Natick,  in  the  county  of  Middlesex,  and  her 
"  long  residence  there,  because,  by  reason  of  her  mental 
"  disability,  she  had  not,  it  was  said,  the  power  to  acquire 
*'  a  new  domicil.  The  opinion  of  the  Court  in  that  case 
"  was  delivered  by  Wilde,  J.,  in  which  he  says  :  '  It  is  clear 
"  that,  '  by  our  law,  a  guardian  has  the  same  power  over 
"  '  his  ward  that  a  parent  has  over  his  child.  He  has  the 
"  '  custody  of  his  person,  and  may  appoint  the  place  of  his 
"  '  residence.  The  domicil,  therefore,  of  an  idiot  may  be 
"  '  changed  by  the  direction  or  with  the  assent  of  his 
"  '  guardian,  whether  expressed  or  implied '  "  {h). 


V.   NECESSARY  DOMICIL — THE  SERVANT. 

CXL.  We  have  now  to  consider  the  case  of  the  Servant. 
A  combination  of  fact  and  intention  has  been  said  to  be 
necessary  for  the  constitution  of  a  Domicil,  and  this  principle 
would  seem  to  preserve  to  the  domestic  servant  the  Domicil 
which  he  possessed  before  entering  into  service. 

CXLI.  According  to  Yoet,  however,  the  presumption 
founded  on  experience  is,  that  the  domestic  servant  has 
abandoned  his  native  domicil  without  any  intention  of  re- 
turning to  it;  and,  therefore,  has  acquired  another  domicil, 
which  must  be  the  domicil  of  the  master  with  w^hom  he  is 
living.  He  likens  the  case  of  servants  to  that  of  tutors, 
who,  he  thinks,  acquire  the  domicil  of  the  pupils  with  whom 
they  reside,  and  to  that  of  the  freed  men  {liberti)  among 
the  Romans,  who  acquired  the  domicil  of  their  patrons ; 

{k)  Wharton,  ch.  ii.  s.  52,  p.  58. 
H  2 
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between  these  freed  men  and  the  modern  domestic  servant 
Voet  conceives  a  very  close  analogy  to  subsist  (I). 

CXLII.  But  it  is  a  question  much  depending  upon 
the  particular  circumstances  of  each  case.  If  a  servant, 
having  quitted  his  domicil  of  origin,  remains  for  a  long 
period  of  time  at  one  particular  place  in  the  employment  of 
several  masters,  and  has  collected  together  in  that  place  his 
earnings,  the  legal  presumption  would  be  the  abandonment 
of  the  original,  and  acquisition  of  a  new  domicil.  But  a 
contrary  presumption  would  flow  from  the  circumstances  of 
his  having  been  known  to  return  several  times  to  the  place 
of  his  birth  in  the  interval  of  his  servitudes  to  different 
masters,  and  of  his  having  deposited  his  savings  and 
property  there  ;  the  intention  of  preserving  his  original 
domicil  would  be  fairly  deducible  from  this  conduct. 

CXLIII.  Claude  Doumayron,  born  near  Rhodes,  quitted 
his  country  soon  after  the  death  of  his  father,  and  came  to 
Paris.  He  remained  there  for  twenty  years  in  the  capacity 
of  servant  to  the  Sieur  Bergeret,  and  in  that  service  he 
died.  The  question  was,  whether  the  succession  to  his  per- 
sonalty {la  succession  mohiliaire)  should  be  ruled  by  the 
custom  of  Paris  or  by  the  Roman  Law^  [droit  ecrit).  He 
vvas  holden  to  have  been  domiciled  at  Paris.     The  number 


{I)  "  Famulos  ancillasque  nostrates  quod  attinet,  etsi  Hberi  sint  et 
ccrta  mercede  conduct!  nobis  operas  pr^estent,  nee  familije  nostrfe  per- 
petuo  addicti  sint  ;  tameii  vix  est  ut  existimemus  eos  pro])rmin  retinere 
domiciliu7n,  quippe  a  quo  plerumque  eos  secedere  animo  non  revertendi 
experientia  testatur.  Quin  potius  eos  ex  domicilio  domini  cui  ministrant 
censeri,  et  competens  sortiri  forum  suadent  juris  rationes  :  si  enim 
nuncii  scholarium  ac  ministri  cum  scliolaribus  studiorum  causa  degentes, 
ex  persona  eorum,  quibus  ministrant  forum  sortiantur  privilegiatum, 
et  ex  quali  quali  domicilio  ac  jure  scholarium  in  loco  studiorum  sesti- 
mentur  (auth.  hahita  C.  ne  films  })to  pair c),  cur  non,  cessante  illo  foro 
privilegiato,  in  loco  domicilii  dominici  proprie  sic  dicti  convenirentur, 
ratio  non  est,  Cui  accedit  quod  et  liberti  Romani,  utcunque  liberi, 
patronorum  suorum  non  originemmodo  sed  et  domicilium  sequebantur  ; 
quos  tamen  in  obsecjuiis  et  operis  prastandis  non  longe  a  famulis 
hodiernis  abiisse  constat,"  &c.     ./.  Voet,  lib.  v.  t.  i.  90. 
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of  years  and  tlio  nnintornipted  residence  seem  tohav(?  been 
the  foundation  of  this  decision  of  the  French  tribunal  (m). 

CXLIV.  Nicolas  Sautereau  had  his  domicil  of  origin  in 
Burgundy;  he  came  to  Paris  while  a  minor:  during- his  stay 
there  he  served  as  a  kind  of  steward  [regisseur)  to  different 
masters,  but  especially  the  family  of  Bonnelles.  He  was 
sent  by  one  of  his  masters,  in  that  capacity,  to  Ferraques, 
near  Lisieux,  and  there  he  died.  Five  advocates  decided 
that  he  had  never  lost  his  domicil  of  origin,  and  that  his 
succession  must  be  regulated  by  the  custom  of  Burgundy, 
because  the  nature  of  his  employments  at  Paris  and 
Ferraques  was  not  such  as  to  acquire  for  him  a  domicil. 
"He  lived"  (they  said)  "by  his  masters'  wages,  was  subject 
"to  their  wills,  and  was  under  the  necessity  of  following 
them  whithersoever  they  went."  He  had,  in  fact,  never 
enjoyed  a  state  of  liberty  requisite  to  enable  him  to  found 
a  domicil  {n). 

CXLV.  An  ancient  custom  exempted  all  persons  domi- 
ciled at  Nevers  (o)  from  the  payment  of  certain  duties  in  the 
trade  of  corn  and  wine.  Berger,  a  domestic  servant  of  a 
lady,  and  Berthaut,  who  acted  in  the  same  capacity  to  a 
religious  order  of  the  community,  claimed  this  exemption. 
The  Advocate-General,  however,  unhesitatingly  pronounced 
against  their  claim  upon  the  ground  that,  as  domestic 
servants,  they  could  not  have  acquired  any  domicil.  His 
opinion  was  confirmed  by  an  "  arret "  of  Parliament  with 
respect  to  Berger.  With  respect  to  Berthaut,  they  allowed 
him  one  month  to  prove — Istly,  that  when  the  demand 
for  duty  was  made  upon  him,  he  was  actually  domiciled  at 
ISTevers  *,  2ndly,  that  he  paid  the  "  taille  ;  "  3rdly,  that 
he  was  married  and  had  a  wife  and  children;  4thly,  that  he 
had  always  traded  in  corn  and  wine;  and  in  the  event  of 


(m)  Denisart,  tome  vi.  Domicile,  II.  s.  3  (p.  062,  ed.  1787). 

(n)  Denisart,  ibid. 

(o)  Merlin  J  Rep.  de  Jut.  Domicile  IV.  s.  2. 
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his  failing  in  such  proof,  tlicy  confirmed  the  sentence  of 
the  Advocate-General  (p). 

CXLVI.  The  Code  Civil  expressly  declares  that  every 
person  of  fnll  age  who  is  in  the  habit  of  acting  as  a  servant 
or  a  workman  to  another,  if  he  reside  in  the  same  house  as 
his  master,  shall  be  holden  to  be  domiciled  therein  (g). 

CXLVII.  According  to  the  Prussian  Law  and  to  Savign}^ 
hired  servants  {Diensthoten — serviteurs  a  gages) ,  day  labourers 
on  an  estate  {auf  einem>  hestimmten  LandgiUe  hleibend  arhei^ 
tencle  Tageslohner—journaliers  constamment  occupes  dans 
un  domaine  rural) ^  apprentices  to  a  particular  master  {bei 
einem  hestimmten  Handwerhsmeister  arheitende  Gesellen — 
ouvriers  qui  exercent  leur  metier  chez  un  maitre)  have  the 
domicil  of  their  employers  (r). 

CXLVIII.  The  slave,  of  course,  would  have  no  domi- 
cil but  that  of  his  master,  but  the  manumitted  person  was 
holden  by  the  Roman  Law  to  have  acquired  the  domicil 
of  the  m  an  u  mitt  or  {s). 


(p)  It  was  said  by  the  Atiorncy-Gmeral,  in  the  case  of  the  Countess 
of  Dalhousie  v.  M^'Douall,  that  a  servant  who  followed  his  master 
for  a  particular  service,  did  not  thereby  lose  his  domicil  of  origin. — 
7  Clark  cb  Fhindhfs  Reports,  p.  331. 

(q)  Art.  109.  "  Les  majeurs  qui  servent  ou  travaillent  habituelle- 
ment  chez  autrui,  auront  le  meme  domicile  que  la  personne  qu'ils  servent 
ou  chez  laquelle  ils  travaillent,  lorsqu'ils  demeureront  avec  elle  dans  la 
meme  maison." 

(r)  Savigny,  R.  R.  viii.  s.  353. 

Cf.  Preussische  allgem.  Gericlitsordnung ,  Theil  I.  tit.  ii.  §  13.  [Cf. 
Dutch  Civil  Code,  tit.  iv.  art.  79:  "  Meerderjarige  dienstboden  of 
werklieden  hebben  hunne  woonplaats  in  het  huis  van  diegenen,  bij 
welke  zij  dienen  of  werken,  indien  zij  bij  dezelve  inwonen."] 

(s)  Dig.  lib.  1.  t.  i.  27,  which  says,  "  Ejus  qui  manumisit  muni- 
ceps  est  manumissus,  non  domicilium  ejus  sed  patriam  secutus."  Lex 
22  says,  "  Filii  libertorum  libertarumque,  liberti  paterni  et  patroni 
manumissoris,  domicilium  aut  originem  sequuntur." — "  Ciws  quidem 
origo,  manumissio,  allectio,  vel  adoptio,  incolas  vero  domicilium, 
facit."— CWe,  lib.  x.  t.  xxxix.  7. 
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CHAPTER    XL 

VI.    NECESSARY    DOMICIL — THE    PUBLIC    OFFICER. 

CXLIX.  So  mucli  was  the  liberty  of  the  freeman  to 
choose  his  own  domicil  respected  by  the  Eoman  Law,  that 
it  was  not  allowed  to  be  restrained  by  any  act  of  another 
private  individual  (a).  If  a  legacy  was  left  to  a  freeman 
on  condition  that  he  fixed  his  domicil  in  a  particular  civitas, 
the  condition  was  set  aside  (h), 

CL.  But  it  was  fully  competent  to  the  Law  of  the  State, 
or  the  Public  Law,  to  place  restrictions  upon  this  liberty ; 
and  the  Roman  Law — followed  in  this,  as  well  as  in  other 
regulations  relating  to  Domicil,  by  modern  Law — has  affixed 
a  particular  domicil  upon  certain  public  servants  (c)  of  the 
State,  and  upon  certain  criminals  [d), 

CLI.  This  leads  us  to  consider  the  domicil  of  the  Public 
Officer  of  the  State.  The  existing  French  Code  has  laid 
down  the  following  rules  respecting  the  domicil  of  the 


(a)  "Nihil  est  impedimento  quo  minus  quis  ubi  velit  habeat  domi 
cilium  quod  ei  interdictum  non  sit." — Dig.  Hb.  1.  t.  i.  31. 

(6)  "  Titio  centum  relicta  sunt  ita,  ut  amonumento  meo  non  receded, 
vel  uti  in  ilia  civitate  domicilinm  hciheat.  Potest  dici  non  esse  locum 
cautioni,  per  quam  jus  libertatis  infringitur.  Sed  in  defuncti  libertis 
alio  jure  utimur." — Dig.  lib.  xxxv.  t.  i.  71,  §  2. 

(c)  ' '  Miles  ibi  domicilium  habere  videtur  ubi  meret,  si  nihil  in 
patria  possideat." — Dig.  lib.  1.  t.  i.  23,  §  1.  Vide  ante  as  to  meaning 
of  this  word  2')«^t'rid,  §  xxxiii.  n.  (k)  ;  §  xxxix.  n.  (i). 

(d)  "Relegatus  in  eo  loco,  in  quern  relegatus  est,  interim  neces- 
sarium  domicilium  hahet. "—Dig.  lib.  1.  t.  i.  22,  §  3. 
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Officer,  Civil  or  Militar^^,  eiiiployed  in  the  Public  Service  of 
the  State  (e). 

1.  If  the  office  be  conferred  for  the  life  of  the  holder,  and 
irrevocable,  the  law  fixes  his  domicil  in  the  places  where  its 
functions  are  discharged,  and  admits  of  no  proof  to  the  con- 
trary. "  For  the  law,"  says  Denisart,  "  will  not  presume  an 
"  intention  contrary  to  an  indispensable  duty." 

2.  If  the  office  be  of  a  temporary  and  revocable  nature, 
the  law  does  not  presume  that  the  holder  has  changed  his 
oriofinal  domicil,  but  allows  the  fact  that  he  has  done  so  to 
be  established  by  the  usual  proof  (/). 

CLII.  The  authority  of  Denisart,  under  the  old  Law  of 


(fi)  Duranton,  Cours  de  Droit  Francais,  liv.  i.  tit.  iii.  (tome  i.  §§ 
361-3G3)  Merlin,  Bcp.  de  Jnv.  Domicile  111.  Du  Domicile  des 
Fonctionnaires  Publics. 

(/)  "  II  y  en  a  dont  le  devoir  indispensable  exige  qu'ils  aient  leur 
domicile  dans  tel  lieu,  jmrce  qu'il  faiit  qu'ils  s'y  trouvent  tous  les  jours 
et  presque  a  toute  heure  ;  tel  est  le  lieutenant  civil  du  chatelet  de 
Paris.  II  en  est  d'autres  qui  ne  sont  pas  astrcints  au  meme  devoir, 
quoiqu'ils  aient  aussides  fonctions  journalieres  :  tel  est  un  tresorier  de 
France.  En  conse'quence,  il  est  impossible  que  le  lieutenant  civil  du 
chatelet  n'ait  pas  son  domicile  a  Paris  ;  au  lieu  qu'il  n'est  pas  impos- 
sible qu'un  tresorier  de  France  soit  domicilie  ailleurs  que  dans  la  villa 
ou  se  fait  I'exercice  de  son  office.  On  ne  sauroit  avoir  egard  en 
matiere  de  domicile  h,  une  intention  contraire  a  un  devoir  indispen- 
sable. C'est  pourquoi  quand  meme  un  lieutenant  civil  se  diroit,  dans 
tous  les  actes  c^u'll  passeroit,  domicilie  dans  un  chateau,  ou  il  auroit  sa 
femme  et  ses  enfans,  il  n'en  seroit  pas  moins  domicilie  k  Paris,"  &(i. 
— Denisart,  Domicile  II.  s.  5.  This  rule  applies  to  those  who  are  com- 
prised under  the  107th  article  of  the  Code  Civil,  according  to  which, 
"  L'acceptation  de  fonctions  conferees  a  vie  emportera  translation 
immediate  du  domicile  du  fonctionnaire  dans  le  lieu  on  il  doit  exercer 
ces  fonctions."  Merlin  remarks  upon  the  equivocal  character  of  the 
expression  "  conferees  a  vie,"  which,  he  says,  is  designed  only  to  mean 
"  fonctions  irrevocables." — Ztcp.  de  Jur.  Domicile  III.  s.  3.  [The  lOCth 
article  is  as  follows: — "Le  citoyen  appele  a  une  fonction  publique 
temporaire  ou  revocable  conservera  le  domicile  qu'il  avait  auparavant, 
s'il  n'a  pas  manife^te  d'intention  contraire."  The  Dutch  Civil  Code 
(art.  77),  without  distinguishing  between  appointments  for  life  and 
temporary  appointments,  provides  generally  that  those  who  are  called 
to  the  public  service  retain  their  own  domicile  unless  they  have  mani- 
fested a  contrary  intention.] 
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France,  would  seem  to  warrant  a  third  division,  namely,  that 
of  those  pnblic  officers  whose  service  does  not  compel  them 
to  such  close  residence,  but,  perhaps,  to  only  half  a  year's 
residence  or  to  a  residence  of  alternate  months ;  they, 
according  to  the  high  authority  of  Denisart,  are  presumed  in 
law  to  be  domiciled  at  the  place  of  their  vocation  {dans  le 
lieu  ou  Us  se  sont  consacres  a  desfoncMons  puhliques)  :  but  it 
is  a  presumption,  capable  of  being  repelled  by  proof,  that  the 
seat  of  his  family  affairs,  the  residence  of  his  wife  and  family, 
is  elsewhere,  and  that  he  has  described  himself,  in  all  legal 
instruments,  as  belonging  to  his  ancient  domicil,  and  not 
to  that  which  he  has  acquired  by  virtue  of  his  employment. 

CLIII.  The  presumption  was  repelled  in  the  case  of 
Somerville  v.  Lord  Somerville  (g).  His  residence  in  London, 
after  he  had  been  elected  one  of  the  sixteen  peers  of  Scot- 
land, was  holden  to  be  no  proof  of  his  domicil  there  being 
occasioned  by  his  parliamentary  duties.  So  the  ofiBce  of 
"  grand- maitre  d'eaux  et  forets  "  was  not  holden  to  prevent 
the  law  of  the  original  domicil  from  operating  in  the  case  of 
M.  de  Courtagnon,  chiefly  on  the  ground  that  the  office  did 
not  compel  more  than  a  visit  of  two  or  three  months  dur- 
ing the  course  of  the  year  to  the  department,  and  not  a 
fixed  residence  (h). 

CLIIIa.  In  the  case  of  the  Attorney -General  v.  Rowe  (i), 
it  was  holden  that  a  person  whose  domicil  of  origin  was 
English,  and  who  resided  in  England  till  his  appointment 
to  be  Chief  Justice  of  the  Island  of  Ceylon,  did  not  lose 
his  domicil  of  origin  by  residing  in  Ceylon,  as  Chief  Justice, 
and  dying  there  after  four  years'  service  in  that  office  ; 
and  that  his  estate  was  therefore  liable  to  legacy  duty  in 
England. 

(g)  5  Vesey^s  Rep.  p.  787-  [See  the  recent  case  oi^; Hamilton  v.  Dallas, 
L.  B.  1  Ch.  Div.  p.  257,  in  which  Vice- Chancellor  Bacon  decided  that 
Lord  Howden,  a  British  peer,  was  not,  because  of  his  duty  to  attend 
the  House  of  Lords  when  required,  incapacitated  from  acquiring  a 
domicil  of  choice  in  a  foreign  country.] 

(/?,)  Cochin,  CEnvres,  tome  iv.  p.  52. 

(i)  1  Ilurhtone  d;  Coltmaii's  Bep.  p.  31. 
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CLIV.  The  ciisc  of  Mr.  Bnice  (j)  should  be  mentioned 
ns  belonging  to  the  first  division.  He  left  Scotland  when 
young,  and  after  being  several  years  in  the  navy,  in  the  year 
1767  went  to  the  East  Indies  (k)  in  the  military  service  of 
the  Company,  and  continued  there  till  his  death,  in  1783, 
having  risen  to  the  rank  of  major.  In  many  letters  to  his 
friends  in  Scotland  he  expressed  an  anxious  desire  to  re- 
turn and  spend  the  remainder  of  his  life  in  his  native  coun- 
try :  particularly  he  wrote  to  that  purpose  a  few  months 
before  his  death,  and  he  was  in  the  course  of  remitting 
home  his  money,  meaning  soon  to  follow,  when  he  died. 
Lord  Chancellor  Thurlow  confirmed  the  judgment  of  the 
Scotch  Court,  which  had  pronounced  Mr.  Bruce  to  be  domi- 
ciled in  India,  and  therefore,  by  fiction  of  law,  in  the  pro- 
vince of  Canterbury.  It  was  said  by  counsel,  in  Somerville 
V.  Lord  Somerville,  that  "  Mr,  Bruce  entered  into  the  India 
"  service,  not  the  King^s  service.  A  great  deal  turned  upon 
"  that :  for  he  was  hound  to  reside  in  India,  and  could  not 
"  reside  elsewhere  except  hy  the  lea.ve  of  the  Company,  and, 
"  consequently,  for  a  temporary  purpose.  Therefore,  by 
"  entering  into  that  service,  he  was  conceived  to  have 
"  abandoned  his  original  domicil,  and  to  have  gained  a 
"  new  one.  It  did  not  depend  upon  the  place  in  which 
"  he  lived  in  India.  That  was  not  inquired  into.  It 
"  turned  upon  his  residence  in  India  under  an  obligation 
"  that  was  to  last  during  his  whole  life,  unless  put  an  end 
"  to."  And  it  is  difficult,  upon  any  other  suggestion  than 
that  contained  in  the  foregoing  remarks,  to  account  for 
the  little  weight  which  seems  to  have  been  ascribed  to  the 

( j)  6  Brown'' s  Cases  in  Parliament,  p.  5GG.  2  Bosanquet  d-  Puller^ s 
Reports,  p.  230. 

(k)  J .  Voet,  remarking  tliat  a  domicil  is  not  created  when  a  person 
"  negotiationis  exercendse  gratia  ahcubi  commoretiir,"  adds,  "  Qua 
ratione  responsum  quoque  aliquando  fuit,  eum  qui  in  Indiam  Orien- 
talem  profectus  fuit  domicilium  non  amisisse.  Quod  tamen  nostris 
moribus  ex  novissimo  jure  de  iis  qui  Indiam  Orientalem  petunt,  quo- 
dammodo  mutatum  est,  ut  dicetur  in  materia  successionis  ab  intestate." 
—Lib.  V.  t.  i.  s.  98. 
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circumstances  of  birth,  declarations  of  intention,  and  llie 
absence  of  any  fixed  home  elsewhere. 

CLV.  The  case  of  Munroe  v.  Douglas  (l)  seems  also  to 
fall  within  this  principle.  Dr.  Munroe  was  born  in  Scot- 
land, and  educated  there  to  the  profession  of  a  surgeon. 
At  the  age  of  nineteen  he  went  out  to  Calcutta  to  practise, 
and  in  1 7  7 1  was  appointed  assistant-surgeon  to  a  regiment  in 
the  East  India  Company's  service.  On  the  6th  of  May,  1 789, 
he  was  appointed  full  surgeon  in  the  Company's  service  ; 
in  1811,  he  was  ranked  as  surgeon  in  His  Majesty's  service  ; 
but  it  was  only  local  rank.  He  was  married  in  India  in 
1797.  In  March  1813  he  made  his  v\^ill,  and  added  a  codicil 
thereto  on  the  22nd  September,  1814.  He  left  India  in 
January  1815,  with  a  determination,  as  his  widow  (the 
plaintiflP)  contended  from  his  letters  when  in  India,  to  spend 
the  rest  of  his  days  in  Scotland,  and  arrived  in  England  in 
the  following  June,  where  he  took  a  house,  and,  owing  to  ill- 
health,  became  undetermined  whether  he  should  continue 
to  reside  in  England,  or  spend  his  days  in  Scotland.  In 
July  1816  he  went  on  a  visit  to  Scotland,  and  died  at  his 
friend's  seat  there  in  August  1816.  By  his  will  he  had 
given  property  to  his  wife  to  the  amount  of  lOOOL  a  year 
and  upwards,  and  made  dispositions  in  favour  of  his 
nephew  and  nieces  ;  but  he  had  not  disposed  of  the  re- 
mainder of  his  property,  amounting  nearly  to  60,000Z.  ; 
and  the  question  was  whether  at  his  death  he  was  to 
be  considered  as  domiciled  in  Scotland,  or  whether  he 
was,  as  the  defendants  contended,  to  be  considered  as 
domiciled  in  England,  the  distribution  of  the  property 
being  by  law  much  more  in  favour  of  the  plaintiff"  in  the 
former  case  than  in  the  latter.  Many  letters  were  given 
in  evidence,  written  by  the  Doctor  during  his  residence 
in  India,  to  show  that  his  determination  was  to  spend  his 
latter  days  in  Scotland,  and  some  passages  in  his  will  were 
relied  on  as  indicative  of  that  intention.     Letters  also  and 

(i^)  5  MaddocTc,  pp.  379-406  (a.d.  1820),  decided  by  Sir  John  Leacli. 
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conversations  wore  in  evidence  to  prove  that,  after  tlie 
Doctor's  return  from  England,  his  health  was  such  that 
he  was  doubtful  whether  he  should  spend  his  days  in 
England  or  Scotland ;  and  clear  evidence  was  adduced 
that  when  he  went  to  Scotland  after  his  return  from 
India,  it  was  only  on  a  visit,  and  without  an  intention  of 
then  permanently  residing  there.  It  was  very  elaborately 
arsrued  before  the  Vice-Chancellor.  That  learned  Judg^e 
said  :  "  It  was  settled  by  the  case  of  Major  Bruce  that  a 
"  residence  in  India  for  the  purpose  of  following  a  profession 
"  there  in  the  service  of  the  East  India  Company  creates  a 
"  new  domicil.  It  is  said  that,  having  afterwards  quitted 
"  India  in  the  intention  never  to  return  thither,  he  aban- 
"  doned  his  acquired  domicil,  and  the  forum  originis  re- 
"  vived.  As  to  this  point  I  can  find  no  difference  in 
"  principle  between  the  original  domicil  and  an  acquired 
"  domicil,  and  such  is  clearly  the  understanding  of  Pothier, 
''  in  one  of  his  passages  which  has  been  referred  to.  A 
"  domicil  cannot  be  lost  by  mere  abandonment.  It  is  not 
''  to  be  defeated  animo  merely,  but  animo  et  facto,  and 
"  necessarily  remains  until  a  subsequent  domicil  be  ac- 
"  quired,  unless  the  party  die  in  itinere  toward  an  intended 
"  domicil.  It  has  been  stated  that,  in  point  of  fact,  the 
"  testator  went  to  Scotland  in  the  intention  to  fix  his 
"  permanent  residence  there ;  but  this  statement  is  not 
"  supported  by  evidence.  It  has  also  been  stated  that 
"  the  testator,  knowing  he  was  in  a  dying  state,  went  to 
"  Scotland  in  order  to  lay  his  bones  with  his  ancestors ; 
"  but  this,  too,  is  clearly  disproved.  It  may  be  repre- 
"  sented  as  the  certain  fact  here,  that,  when  this  gentle- 
"  man  left  England  on  his  visit  to  Scotland,  he  had 
^'  formed  no  settled  purpose  of  permanent  residence  there 
"  or  elsewhere ;  that  he  meant  to  remain  a  few  months 
"  only  in  Scotland,  and  to  winter  in  the  south  of  France, 
"  and  with  this  fluctuation  of  mind  on  the  subject  of  his 
"  future  domicil,  he  was  surprised  by  death  at  the  house 
"  of  a  relation  in  Scotland.     I  am  of  opinion,  therefore, 
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"  that  Dr.  Munroe  acquired  no  new  domicil  after  he 
"  quitted  India,  and  that  his  Indian  Domicil  subsisted  at 
"  his  death.  A  domicil  in  India  is,  in  legal  effect,  a  domi- 
"  cil  in  the  province  of  Canterbury,  and  the  Law  of  Eng- 
"  land,  and  not  the  Law  of  Scotland,  is,  therefore,  to  be 
"  applied  to  his  personal  property." 

CLVI.  The  point  of  the  obligation  to  reside  in  India 
being  incidental  to  the  holding  a  commission  in  the  Com- 
pany's service,  as  well  as  the  general  character  of  the  Anglo- 
Indian  officer,  underwent  much  discussion  in  1843,  in  the 
Prerogative  Court  of  Canterbury,  in  which  Sir  Herbert 
Jenner  Fust  delivered  the  following  judgment : — 

CLVII  (m).  "  The  question  relates  to  the  domicil  which 
"  is  to  determine  on  the  validity  of  a  paper  purporting  to 
"  be  the  will  of  Colonel  J.  Craigie,  who  died  on  the  23rd 
"  of  November,  1 840,  at  Hatchett's  Hotel,  Piccadilly. 
"  The  will  is  dated  in  the  month  of  October  preceding; 
"  it  is  in  the  shape  and  form  of  a  Scotch  deed,  a  holograph, 
"  subscribed  by  the  deceased,  bat  not  attested  by  any  wit- 
"  nesses  ;  and,  consequently,  as  it  was  made  since  1840  [sic, 
"  ?  1837]  if  the  deceased  is  to  be  considered  as  a  domiciled 
"  British  subject,  the  will  is  invalid  for  want  of  a  due  attes- 
''  tation  ;  if,  on  the  other  hand,  he  is  to  be  considered  as  a 
"  domiciled  Scotchman,  then  the  Law  of  Scotland  must  de- 
"  termine  on  the  validity  or  invalidity  of  this  paper  as  a  will. 
"  The  question  in  the  present  case  is  not,  whether  the 
"  Domicil  of  this  person  was  Indian  or  English,  for  the  Law 
"  of  England  and  India  are  now  the  same,  as  regards  the 
"  validity  of  wills;  whether  it  was  so  at  the  time  when  the 
"  Act  of  1  Vict.  c.  26  passed,  does  not  matter  in  this  case, 
"  because  an  Act  was  shortly  after,  January  1838,  passed  by 
"  the  Legislature  in  India,  assimilating  the  Law  of  India  in 
"  respect  to  wills  to  that  of  England  ;  there  is  no  necessity, 
"  therefore,  to  consider  whether  the  Domicil  was  English  or 
"  Indian,  provided  it  was  not  Scotch.    This  leads  the  Court 

(m)  Craigie  v.  Lewin,  3  Cv.rteis^  Ecclesiastical  Reports,  p.  435. 
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"  io  enquire  into  the  liistory  of  this  gentleman.  He  was  born 
"  in  the  year  1786,  in  Scotland  ;  his  parents  were  Scotch, 
"  and  they  also  were  of  Scotch  descent ;  he  remained  in 
"  Scotland,  indeed  was  never  out  of  that  country,  until  1804, 
"  when  he  went  to  India  in  the  East  India  Company's 
"  military  service,  in  which  he  had  obtained  a  commission  as 
"  a  lieutenant  of  a  regiment  of  native  infantry.  By  birth, 
"  descent,  and  genealogy,  therefore,  his  Domicil  was  clearly 
"  and  decidedly  Scotch,  and  he  did  not  abandon  that  domicil 
"  until  he  became  of  age,  when  he  acquired  an  Indian,  or, 
"  as  one  counsel  has  called  it,  an  Anglo-Indian  Domicil. 
"  Having  entered  into  the  service  of  the  East  India  Company, 
"  and  having  attained  his  age  of  twenty-one  whilst  in  that 
"  service,  his  Domicil  became  Indian,  or  Anglo-Indian ;  for 
"  it  is  the  same  thing.  In  India  he  remained  until  1837, 
"  with  two  exceptions:  he  was  in  England  in  1819  until 
"  1820,  and  he  was  also  at  the  Cape  of  Good  Hope  from 
"  February  1824  until  October  in  the  same  year.  On  the 
"  first  of  these  occasions,  when  absent  from  India,  he  did  not 
"  visit  Scotland;  it  is  said,  in  explanation,  that  he  came  to 
"  England  on  a  special  mission  from  the  Marquis  of  Hastings, 
"  the  duties  of  which  fully  occupied  his  time.  On  the  second 
"  occasion,  when  at  the  Cape  of  Good  Hope,  his  Domicil 
"  was  clearly  Indian.  During  the  visit  of  the  deceased  to 
"  England  in  1822,  he  married  an  English  lady.  I  do  not 
"  think  this  fact  of  any  importance;  it  merely  amounts  to 
"  this— that,  being  a  domiciled  Indian,  he  married  whilst 
"  being  on  a  visit  to  England:  he  carried  his  wife  back  wiih 
"  him  to  India;  he  had  children  by  her,  and  he  lived  in  India 
"  from  that  time  until  the  year  1837,  when  he  came  over  to 
"  Englandonthe  customary  leave  of  absence,  but  stillretain- 
"  ing  his  commission  in  the  East  India  Company's  service: 
"  he  came  on  a  three  years'  leave  of  absence,  though  it  is 
"  stated  that  such  leave  is  renewable  for  two  years  more ; 
"  so  that  he  had  every  prospect  of  remaining  in  this  country 
"  for  five  years :  he  applied  for  renewal  of  leave  of  absence 
"  on  two  occasions,  and  obtained  it;  this  would  have  carried 
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"■  his  leave  of  absence  down  to  March  1841  ;  he  died  in 
"  November  1 840.  Now  it  is  said  this  leave  of  absence  being 
"  granted  as  a  matter  of  course,  the  deceased  had  every 
"  expectation  that  before  its  expiration  he  should  have  suc- 
"  ceeded  to  a  commission  of  full  colonel  in  the  service,  which 
"  would  have  precluded  the  necessity  of  his  returning  to 
"  India,  to  which  it  is  admitted  he  had  a  decided  aversion. 
"  If  he  did  not  return  to  India  on  the  expiration  of  his 
"  leave  of  absence,  or  previously  attain  his  fall  rank,  he 
"  must  have  quitted  the  service  of  the  Bast  India  Company 
"  (33  Geo.  Ill  c.  55).  Now  it  appears  that  the  deceased 
"  had  no  intention  of  abandoning  his  commission,  unless 
"  he  became  a  full  colonel ;  he  must,  therefore,  at  this 
"  time,  1837,  have  contemplated  the  possibility,  if  not  the 
"  probability,  of  being  obliged  to  return  to  India,  if  only 
"  for  a  short  period.  It  appears,  that  on  his  arrival  in 
"  this  country,  in  1837,  after  remaining  in  England  a 
"  short  time,  the  deceased  proceeded  direct  to  Scotland, 
"  and  arrived  there  in  the  October  of  that  year,  and  he 
"  continued  in  Scotland  until  August  1839,  living,  whilst 
"  there,  in  furnished  houses :  it  further  appears  that, 
*'  during  the  time  of  his  residence,  he  contemplated  the 
"  purchase  of  a  house  in  Edinburgh  ;  he  wished  to  take  a 
"  lease  of  a  house  for  seven  years,  and  offered  to  take  such 
"  a  lease  of  a  particular  house;  but  it  had  been  purchased 
"  by  another  party,  to  whom  he  offered  lOOL  to  give  up 
"  the  bargain,  and  not  being  able  to  succeed  in  effecting 
"  his  wishes,  in  August  1839  he  quitted  Scotland,  and,  by 
"  the  advice  of  his  medical  attendant,  came  to  London ; 
"  from  thence  he  went  to  Plymouth,  and  lived  there,  or  in 
"  that  neighbourhood,  in  furnished  houses,  until  the  death 
"  of  his  father  in  1840,  when  he  left  Pljnnouth,  and  again 
"  went  to  Scotland  to  attend  his  father's  funeral ;  he  re- 
"  mained  in  Scotland  until  October  in  that  year,  when  he 
"  returned  to  London,  and  died  at  Hatchett's  Hotel  in 
"  November  1840,  being  at  the  time  about  to  join  his  wife 
"and  children  at  Plymouth.     This  is  the  statement  on 
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"  behalf  of  those  who  desh^e  to  support  the  Scotch  Domicil; 
"  on  the  other  side,  there  is  very  little  difference  in  the 
"  statement  of  the  facts,  the  affidavits  scarcely  vary  the 
"  case  at  all ;  they  all  coincide  in  the  fact  that  the  de- 
"  ceased  did  express  an  intention  of  taking  up  his  abode 
*'  in  Scotland,  in  his  wish  to  take  a  particular  house  in 
"  Edinburgh,  that  he  offered  1001.  to  the  purchaser  of  the 
"  lease  to  give  up  the  bargain  ;  that  as  late  as  1840,  he 
"  again  expressed  a  wish  for  the  same  house,  or  of  pur- 
"  chasing    some    other   house    in   the    neighbourhood    of 
"  Edinburgh ;  and  that  he  was  desirous  of  sending   his 
''  son  to  study  with  some  civil  engineer  in  that  neighbour- 
"  hood.     These  circumstances  are  undoubted ;  from  them 
"  I  think  the  Court  can  come  to  the  conclusion  that  if 
"  everything  had  turned  out  according  to  the  deceased's 
*'  own  wishes,  he  would  have  taken  up  his  residence  in 
"  Scotland  :  no  one  can  look  at  his  letters  without  seeing 
"  that  he  had  a  decided  preference  for  the  country  of  his 
"  birth.     Unfortunately  his  wife  had  a  different  opinion  ; 
"  she  preferred  residing  in  England,  and  she  at  last  per- 
"  suaded  the  deceased  that  such  residence  would  be  better 
''  for  themselves  and  children.      It  appears  to  me,  that 
"  having  left  Scotland  in  1839,  he  did  not  go  back  until 
"  1840,  and  then  only  to  attend  his  father's  funeral,  and, 
"  when  that  ceremony  was  over,  he  returned  to  England. 
"  These  are  the  facts  of  the  case,  so  far  as  is  important 
"  to  the  present  question;  but  the  Court  will  have  to  refer 
"  more  particularly  to  the  exhibits,  before  coming  to  a  con- 
"  elusion  on  the  case.    Now,  I  do  think  that,  if  all  circuni- 
"  stances  had  combined  to  favour  the  deceased's  wishes,  he 
"  would  have  taken  up  his  residence  in  Scotland:  but  still 
"  the  question  remains,  whether  there  was  an  abandonment 
"  of  the  Indian  Domicil,  and  if  there  was  the  animus  and 
^'factum  of  a  domicil  in  Scotland.     It  was  properly  asked 
"  by  the  counsel  for  Mr.  Craigie,  When  was  it  that  the 
^'  Indian  Domicil  was  abandoned,  and  the  Scotch  acquired? 
J'  The  answer,  or  the  tenor  of  the  answer,  to  the  question 
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"  was,  at  the  time  when  the  deceased  went  to  Scotland  in 
"  1837,  that  he  then  went  there  for  the  purpose  of  remaining  ; 
"  in  short,  that  he  did  it  animo  manendi,  with  the  intention 
"  to  preclude  all  question  as  to  his  domicil :  that  he  took 
"  up  his  residence  there  animo  et  facto.  The  question  then 
"  remains  for  the  Court  to  determine — it  being  an  admitted 
"  fact  that  the  deceased  went  to  Scotland  in  1837,  and 
"  remained  there  until  1839 — whether  he  went  there  ammo 
"  manendi.  The  solution  of  that  question  depends  very 
"  much  on  his  peculiar  situation  at  the  time  ;  whether  he 
"  was  in  a  condition  to  abandon  his  acquired  domicil  in 
*'  India — for  if  he  was  not  in  a  condition  to  abandon  his 
"  Indian  Domicil,  the  intention,  even  if  to  a  certain  ex- 
"  tent  complete  by  the  fact  of  his  having  come  to  this 
"  country  animo  manendi,  if  he  could  possibly  remain, 
"  would  not  be  sufficient  to  change  the  domicil ;  if  the 
"  deceased  was  not  in  a  condition  to  carry  his  intention 
"  into  effect,  that  is,  if  his  remaining  in  this  country  was 
"  dependent  on  circumstances  which  might  be  such  as  to 
"  render  it  incumbent  on  him  to  return  to  India,  that  is,  if 
"  certain  events  did  not  give  him  an  opportunity  of  finally 
"  quitting  the  service.  In  1837,  when  the  deceased  arrived 
"  in  this  country,  he  retained  his  commission  in  the  East 
"  India  Company's  service ;  he  not  only  came  on  leave  of 
"  absence  for  a  distinct  period : — it  signifies  not  whether 
"  there  was  a  greater  or  less  probability,  or  whether,  as  a 
"  mere  matter  of  course,  his  time  of  absence  would  be  ex- 
"  tended  for  two  years  more — he  was  still  absent  on  leave ; 
"  he  retained  his  commission  in  the  Indian  army,  his 
"  regiment  was  in  India,  and  his  military  establishment 
"  there :  he  had  quitted  India  only  for  a  temporary 
"  purpose  ;  not  with  a  fixed  determination  to  abandon  it 
"  altogether,  but  with  the  intention  to  return,  unless  on 
"  the  happening  of  a  particular  event,  namely,  his  attain- 
"  ing  the  rank  of  full  colonel,  before  his  leave  of  absence 
"  expired. 

"  The  question  is,  whether  a  person  having  a  fixed  domicil 
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"  and  having  quitted  it  with  the  proposed  intention  of  re- 
"  turning,  although  such  intention  may  be  annulled  by  the 
"  happening  of  a  particular  event,  can  bylaw  be  said  to  have 
"  abandoned  that  domicil.  This  is  the  important  part  of 
"  the  case :  did  the  deceased,  when,  in  1837  or  in  1839,  he 
"  went  to  Scotland,  go  there  animo  manendi,  or  did  he 
"  merely  go  there  to  remain  so  long  as  the  rules  of  the 
"  service  in  India  would  permit,  and  no  longer  ?  Now  all 
"  the  correspondence  and  the  affidavits  tend  to  show  that 
"  he  contemplated  returning  to  India ;  he  might  have  con- 
"  tinned  to  live  in  Scotland  during  the  whole  of  the  time 
"  of  his  leave  of  absence,  but  would  that  have  been  a  resi- 
"  dence  animo  et  facto  ? — the  animus  would  only  be  whilst 
"  his  absence  from  India  permitted,  for  if  he  did  return  to 
"  India,  his  Indian  domicil  would  revert — perhaps  I  should 
"  not  say  revert,  because  it  would  never  have  been  divested. 
"  When  the  deceased  came  to  this  country,  he  quitted 
"  India  on  a  temporary  absence,  which  might  be  converted 
"  into  a  permanent  quitting,  by  a  certain  event  happening 
"  in  the  interval  between  the  time  of  the  commencement 
"  of  his  absence  and  the  time  for  his  return.  I  cannot 
"  think  that  the  fact  that  he  was  absent  from  India,  when 
"  he  was  looking  to  a  probable  return,  can  be  said  to  be 
"  quitting  that  country  ammo  manendiin  another:  he  was 
"  indeed  in  another  place,  but  for  a  temporary  purpose 
"  only.  Now,  up  to  1839,  when  he  last  quitted  Scotland, 
"  his  domicil  was  India.  I  cannot  conceive  that,  by 
"  having  left  India  under  the  circumstances  mentioned,  he 
"  had  divested  himself  of  the  domicil  acquired  by  his  com- 
"  mission  in  the  East  India  Company's  service ;  in  1839, 
*'  he  went  to  Plymouth  with  his  wife  and  family;  he  re- 
"  sided  there,  although  only  in  furnished  lodgings.  If  the 
"  question  was  between  a  Scotch  or  an  English  domicil, 
"  I  should  decide  for  the  Scotch  domicil,  notwithstanding 
"  his  returning  to  England,  and  living  there  in  furnished 
"  lodgings,  and  although,  as  has  been  argued,  he  had  at 
"  one  time  expressed  a  wish  to  purchase   a  house  near 
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"  Plymouth  ;  and  although  his  actual  residence  was  so  far 
"  in  this  country,  except  for  a  short  time  when  he  went  to 
"  Scotland  on  his  father's  death ;  and  although  he  died  in 
"  the  act  of  returning  thence  to  join  his  wife  and  family 
"  in  this  country.  The  important  question  is,  What  is 
"  necessary  to  constitute  a  change  of  domicil?  There 
"  must  be  both  animus  et  factum;  that  is  the  result  of  all 
"  the  cases.  This  case  must  depend  on  its  own  circum- 
"  stances ;  the  principles  on  which  it  is  to  be  determined 
"  are  the  same  in  all  cases,  and  tliat  principle  extracted 
"  from  all  the  cases  is  this,  '  That  a  domicil  once  acquired 
"  '  remains  until  another  is  acquired,  or  that  first  aban- 
"  '  doned  ; '  I  admit  all  that  has  been  said  in  this  case,  that 
"  length  of  time  is  not  important ;  one  day  will  be  suffi- 
"  cient,  provided  the  animus  exists :  if  a  person  goes  from 
"  one  country  to  another,  with  the  intention  of  remaining, 
"  that  is  sufficient ;  whatever  time  he  may  have  lived  there 
"  is  not  enough,  unless  there  be  an  intention  of  remaining. 
"  It  is  now  my  duty  to  consider  the  effects  of  the  exhibits, 
"  and  of  the  particular  circumstances  stated  in  the  affida- 
"  vits,  for  the  purpose  of  showing  the  grounds  on  which  the 
"  Court  thinks  that  the  deceased  had  not  abandoned  his 
"  Indian  Domicil:  he  retained  his  establishment  in  India; 
"  his  connection  with  his  regiment,  of  which  he  remained 
"  lieutenant-colonel,  still  continued;  he  was  bound  by  the 
"  rules  of  the  service  to  rejoin  his  regiment  at  the  expira- 
"  tion  of  his  leave  of  absence. 

"  Now,  admitting  the  fact  of  actual  residence  in  Scot- 
"  land,  from  1837  until  1839,  and  the  wish  for  a  fixed  and 
"  permanent  residence  in  Scotland ;  admitting  that  the 
"  deceased  had  a  decided  preference  for  Scotland,  and  that, 
"  if  peculiar  circumstances  did  not  interfere  to  prevent 
"  him  carrying  that  inclination  into  effect,  he  would  have 
"  settled  in  a  house  in  that  countrj^ ;  still  he  had  not  at 
^'  the  time  of  his  death  placed  himself  in  such  a  situation 
"  as  to  enable  the  Court  to  say  that  he  had  abandoned  his 
"  Indian  Domicil,  and  acquired  a  permanent  domicil  in 
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"  Scotland  :  the  deceased  bad  not  abandoned  bis  Indian 
"  Domicil,  be  could  not  do  so  witbout  resigning  his  com- 
'*  mission,  be  did  not  intend  to  do  so  unless  be  obtained 
"  tbe  rank  of  full  colonel.  Although  the  bias  of  his  in- 
"  clination  was  to  live  in  Scotland,  and  even  if  he  had 
"  remained  there  during  all  tbe  time  be  was  absent  from 
"  India  on  leave,  I  should  still  have  held  that  by  retaining 
*'  bis  commission,  which  might,  and  probably  would,  have 
''  compelled  him  to  return  to  India,  tbe  deceased  had  not 
"  abandoned  bis  Indian  Domicil.  If  so,  then  can  it  be 
"  said  that  he  had  abandoned  that  domicil  ?  His  connec- 
"  tion  with  that  country,  which  originally  gave  him  his 
"  Indian  Domicil,  still  remained  in  full  force  ;  it  was,  in- 
"  deed,  liable  to  be  dissolved  by  his  attaining  his  full  rank. 

"  Looking  to  all  the  circumstances  of  the  case,  I  think 
"  it  is  distinguished  from  all  those  cases  which  counsel 
"  have  most  judiciously  abstained  from  going  into ;  they 
''  have  all  been  considered  here  often  and  often.  I  think 
"  the  Indian  Domicil  was  not  abandoned,  but  that  tbe  de- 
"  ceased  was  still  domiciled  in  India.  If  he  had  died  in 
"  Scotland,  that  would  not  in  the  slightest  degree  have 
"  changed  my  opinion  ;  he  was  domiciled  in  India :  if  the 
"  question  bad  been,  whether  he  was  domiciled  in  England 
"  or  in  Scotland,  if  that  point  bad  been  in  equilihrio,  the 
"  place  of  birth  and  origin  might  have  turned  the  scale. 

"I  think  there  is  quite  suflFicient  in  this  case  to  enable 
"  the  Court  to  determine  that  the  Indian  Domicil,  which 
"  the  deceased  had  acquired,  did  remain  at  the  time  of 
"  his  death :  when  I  look  for  the  animus  and  the  factum,  I 
"  do  not  find  sufficient  to  enable  me  to  say  that  the  de- 
''  ceased  had  dissolved  bis  connection  with  India;  and  I 
"  think,  under  all  circumstances,  that  the  Scotch  Law 
"  cannot  determine  on  tbe  validity  or  invalidity  of  this 
"  will." 

CLVIII.  Tbe  liability  to  recall  preserved  tbe  Anglo- 
Indian  Domicil  in  this  case.  It  is  of  course  possible,  how- 
ever, that  the  liability  may  be  so  remote  in  any  service 
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iliiit  it  may  be  not  a  practical  liability,  and  this  might 
affect  tlie  consideration  of  Domicil  (n). 

CLIX.  The  decision  in  the  case  of  Ommaney  v.  Bingham 
appears  to  have  been  founded  upon  the  principle  that  by 
entering  into  the  military  service  of  a  foreign  country  you 
acquire  a  domicil  in  that  country.  The  circumstances  (o) 
were  these.  Sir  Charles  Douglas  left  Scotland  in  1741,  at 
the  age  of  twelve,  with  a  view  to  enter  into  the  navy. 
From  that  time  to  his  death  he  was  in  Scotland  only  four 
times:  Istly,  as  captain  of  a  frigate;  2ndly,  to  introduce 
his  wife  to  his  friends,  on  which  occasion  he  stayed  about 
a  year ;  3rdly,  upon  a  visit ;  4thly,  when,  being  appointed 
to  a  command  upon  the  Halifax  station,  he  went  in  the 
mail  coach  to  Scotland,  and  died  there  in  1789.  He  was 
not  for  a  day  resident  there  in  any  house  of  his  own.  In 
those  circumstances,  it  was  difficult  to  contend  that  he 
retained  the  domicil  during  all  that  time  in  a  country  with 
which  he  had  so  little  connection.  He  had  no  estate  there, 
no  mansion-house ;  he  was  not  a  peer  of  that  country  (p). 
There  was  nothing  but  the  circumstances  of  his  birth  and 
his  death  ;  and  upon  those  circumstances,  and  because  he 
had  an  occasional  domicil  there,  the  Court  of  Session  deter- 
mined that  he  was  domiciled  in  Scotland.  He  married  in 
Holland,  and  had  a  sort  of  establishment  there  ;  he  com- 
manded the  Russian  navy  for  about  a  year,  and  was  after- 
wards in  the  Dutch  service  ;  he  had  no  fixed  residence  in 
England  till  1770,  when  he  took  a  house  at  Gosport,  in 
which,  when  on  shore,  he  lived  as  his  home.     That  was 


(n)  Forbes  v.  Forbes,  1  Kay's  Rep.  p.  64  ;  16  Jurist,  p.  642.  Sed 
vide  post,  Hodgson  v.  De  Beauchesne,  12  Moore's  P.  C.  Rep.  p.  285  ; 
[et  vide  Hamilton  v.  Dallas,  L.  R.  1  Ch.  Div.  p.  257.] 

(o)  Ommaney  v.  Bincjlumi,  before  the  House  of  Lords,  18th  March, 
1796.  See  argument  of  counsel  in  case  of  Som,erville  v.  Lord  Somer- 
ville,  5  Veseifs  Reports,  p.  757. 

(p)  See  Lord  Redcsdale's  Speech  on  the  Stratlimore  Peerage  Case,  for 
the  distinction  between  the  Peer  of  the  Reahn  and  the  Lord  of  Par- 
Hament.— 4  Wilson  &  Shaw's  Appeal  Cases,  Appf^ndix  V.  p.  91. 
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tlie  only  residence  lie  had  in  the  British  dominions. 
Whenever  he  went  on  service  he  left  his  wife  and  family 
there,  and  he  always  returned  to  that  place.  His  third  wife 
was  a  native  of  Gosport.  Before  his  visit  to  Scotland,  in 
November  1786,  Sir  C.  Douglas  had  written  to  his  sister  : 
*'  Be  pleased  to  observe,  that  I  do  not  engage  to  build  my 
"  tabernacle  in  Scotland  ;  and  if  it  should,  some  time 
"  hence,  prove  convenient  to  me  to  establish  myself  else- 
"  where,  because  of  service  or  otherwise,  I  shall  probably 
"  remove  the  whole  of  my  family,"  &c.  He  stayed  in 
Scotland  till  September  1787,  returned  to  London  and 
Gosport,  where  Lady  Douglas  resided;  in  1788  he  went 
for  some  months  to  Holland ;  in  1 789  he  went  to  Edin- 
burgh alone,  and  died  there  two  days  after  his  arrival,  in 
furnished  lodgings,  of  an  apoplexy.  In  his  will  he  spoke 
of  his  dwelling-house  at  Gosport.  In  these  circumstances 
the  cause  came  before  the  House  of  Lords.  The  Lords 
considered  the  circumstance  of  his  death  in  Scotland, 
going  there  only  for  a  few  days,  as  nothing.  The  Lord 
Chancellor  expressed  himself  to  the  following  effect : — 

"  The  reasons  assigned  in  support  of  the  decision  of 
''  the  Court  of  Session  are  by  no  means  satisfactory.  His 
"  dying  in  Scotland  is  nothing  ;  for  it  is  quite  clear  the 
"  purpose  of  going  there  was  temporary  and  limited  ;  no- 
"  thing  like  an  intention  of  having  a  settled  habitation 
"  there.  The  interlocutor  says  he  had  an  occasional 
"  domicil  there  :  but  the  question  never  depends  upon  oc- 
*'  casional  domicil :  the  question  is,  What  was  the  general 
"  habit  of  his  life  ?  It  is  difficult  to  suppose  a  case  of 
"  exact  balance.  Birth  affords  some  argument,  and  might 
"  turn  the  scale,  if  all  the  other  aircumstances  were  in  cequi- 
"  lihrio  ;  but  it  is  clear  in  this  case,  his  circumstances, 
"  his  hopes,  and  sometimes  his  necessities,  fixed  him  in 
"  England.  His  taste  might  fix  him  at  Gosport  in  the 
"  neighbourhood  of  a  yard,  a  place  also  convenient  to  him 
'^  in  the   pursuit   of  his    profession.     Upon    his    visit   to 
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"  Scotland,  by  a  letter  lie  guarded  liis  sister  against  tiie 
''  hope  of  his  settling  there." 

The  Counsel  in  the  case  had  argued  that  "  the  words 
"  of  the  Civil  Law,  '  Larem  rerumque  ac  fortunarum  sum- 
"  '  mam,'  cannot  be  translated  better  than  by  the  expres- 
"  sion  of  that  letter,  that  he  had  no  thought  of  setting  up 
"  his  tabernacle  there  :  it  means  the  main  establishment." 

The  Counsel  further  argued  that  "  it  became  impor- 
"  tant  to  determine  the  domicil  in  that  case ;  because,  by 
"  a  codicil,  he  had  imposed  a  condition  in  restraint  of 
"  marriage  upon  a  legacy  to  his  daughter  with  a  gift  over 
"  to  other  children ;  and  it  was  contended  that  the  con- 
"  dition  was  void  by  the  Law  of  Scotland,  but  good  by  the 
"  Law  of  England,  on  account  of  the  gift  over.  If  Sir 
"  Charles  Douglas  had  died  in  the  Russian  or  Dutch 
"  service,  his  property  must  have  been  distributed  accord- 
"  ing  to  the  Law  of  Russia  or  Holland ;  for  he  had  made 
"  himself  a  subject  of  those  countries,  and  by  his  establish- 
"  ment  there  had  lost  his  establishment  in  Scotland." 
And  then  Counsel  said  that  "  his  original  domicil  having 
"  been  abandoned,  ivhen  he  afterwards  entered,  into  the  service 
"  of  this  country  he  became  domiciled  here,  as  a  Russian  or 
"  Dutchman  would  on  entering  into  our  service.'^  This  last 
proposition,  though  made  arguendo,  appears  to  me  a  correct 
exposition  of  the  law  {q). 

CLX.  It  was  said,  indeed,  that  this  case  was  decided 
rather  with  reference  to  the  weakness  of  the  Scotch,  than  to 
the  strength  of  the  English  domicil.  Lord  Loughborough 
closed  his  decision  on  Bempde  v.  Johnstone  (r)  with  the 
following  comments  on  that  of  Ommaney  v.  Bingham, 

CXLI.  "  The  case  last  determined   in  the  House  of 


(q)  The  doubt  expressed  in  the  note,  5  Vesei/s  Rep.  p.  782,  does  not 
materially  affect  it.  The  case  of  Cvrling  v.  Thornton^  referred  to,  has 
been,  as  to  this  point,  long  overruled.  M  vich  post,  §  clxviii.,  and 
cases  in  note. 

(»•)  Bempde  v.  Johnstone,  3  Vesei/s  Bep.  p.  2C0. 
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"  Lords  is  the  case  of  Sir  Charles  Douglas.     I  particularly 
"  had  the  benefit  of  hearing  all  the  arguments   so   well 
"  pressed  in  this  cause,  and  also  at  the  Bar  of  the  House 
"  in  that.     It  fell  to  my  share  to  pronounce  the  judgment, 
^'  but  it  was  much  more  formed  by  Lord  Thurlow,  and 
"  settled  in  concert  with  him  :  the  general  course  of  the 
"  reasoning  he  approved.     It  was  one  of  the  strongest 
"  cases ;  for  there  was  first  a  determination  of  the  Court 
"  of  Session  upon  the  point.     Great  respect  was  due  to 
"  that.     They  had  determined  the  point.     The  judgment 
"  was  reversed.     It  came  before  the  House  with  all  the 
''  respect  due  to  the  Court  of  Session  upon  the  very  point, 
"  and  under  circumstances  that  affected  the  feelings  of 
"  every  one ;  for  the  consequences  of  the  judgment  the 
"  House  of  Lords  found  themselves  obliged  to  give,  were 
"  harsh    and    cruel.      If  the    particular    circumstances, 
"  raising  very  just  sentiments  in  every  mind,  could  pre- 
"  vail  against  the  uniformity  of  rule  it  is  so  much  the 
"  duty  of  Courts  of  Justice  to  establish,  there  could  be  no 
"  case  in  which  the  feelings  would  have  led  one  farther. 
"  Lord  Annandale^s  case  is  not  near  so  strong.     The  habits 
''  of  Sir  Charles  Douglas  were  military  ;  he  had  no  settled 
"  property ;    his    life    had   been  passed  in  very  different 
"  parts  of  the  world  ;  if  the  consideration  of  his  Original 
"  Domicil  could  have  had  the  weight  that  is  attempted 
"  in  this  case,  it  would  have  had  much  more  there  ;    for 
"  there  was  less  of  positive  fixed  residence  there  than  in 
"  this  case.     At  one  time  he  was  in  Russia,  at  another  in 
"  Holland,  and  in  a  fixed   situation  as  commander  of  a 
"  ship  in  the  Russian  and  Dutch  service.     His  activity 
"  rendered  him   not   much    settled    anywhere.      It    was 
"  necessary  to  take  him  where  he  was  found.     The  cause 
'^  had  this  additional  circumstance,  that  he  happened  to 
"  die  in  Scotland,  the  place  of  his  birth  ;  but,  undoubtedly, 
"  he  went  there  for  a  very  temporary  purpose,  a  mere  visit 
"  to  his  family  when  going  to  take  a  command  uj)on  the 
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"  American  service.      That  is  so  strong  a  case  that  it 
"  makps  it  rather  improper  in  me  to  have  said  so  much." 

CLXII.  The  cases  referred  to— CLTV.  to  CLVIII.— 
were  clearly  founded  upon  the  peculiar  nature  of  the  East 
India  Company's  service.  As  long  as  a  person  was 
engaged  in  it,  he  held  an  irrevocable  office,  binding  him 
to  residence  in  a  certain  country. 

The  principle  upon  v^hich  these  cases  v^ere  decided, 
though  the  East  India  Company  has  ceased  to  exist,  is 
still  applicable  to  similar  eases  {rr). 

CLXIII.  It  remains  to  be  considered,  v^hether  the 
domicil  of  a  person  employed  in  the  military  service  of 
his  own  country  is  changed  when,  in  the  discharge  of  his 
functions,  he  is  compelled  to  reside  in  a  foreign  land. 

CLXIV.  The  language  of  the  Roman  Law  is,  "  The 
"  soldier  would  seem  to  have  his  domicil  in  the  place 
"  where  he  serves,  if  he  possess  nothing  in  his  own  muni- 
"  cipality"  (s).  Bat  it  seems  clear  that  if  he  had  had 
any  property  in  his  own  municipality  he  would  have  been 
allowed  a  double  domicil,  that  of  his  own  municipality 
and  place  of  serving  {t). 

CLXV.  In  the  curious  case  mentioned  by  Pafendorf  (^t), 
respecting  the  instrument  by  which  the  dowry  of  the  wife 
was  confirmed  being  governed  by  the  law  of  the  hus- 
band's domicil,  it  was  said  that  this  domicil,  which  was 
in  Bremen,  was  in  no  way  affected  by  the  husband's  hav- 
ing served  as  a  soldier  in  Hamburgh,  and  having  resided 
there. 

CLXVI.  The  leading  foreign  case  is  that  of  the  Duke 


[(rr)  There  is  no  analogous  Anglo-Chinese  domicil.  TootaVs  Trusts, 
L.  B.  23  Ch.  Div.  532.] 

(s)  "Miles  ibi  domicilium  habere  videtur  ubi  meret,  si  nihil  in 
joa^Ha  possideat." — Dig.  lib.  1.  t.  i.  23.     Vide  sup.  §§  xxxiii.,  xxxix. 

(t)  Domat,  Droit  public,  liv.  i.  t.  xvi.  s.  3. 

(n)  "  Sed  postea  maritas  militaria  stipendia  civitatis  Hamburgensis 
meruit  ibique  habitavit,  quamquam  hoc  facto  nondura  apparebit  domi- 
cilium eum  mutii&sQ,''^  &c.  —  Pufe)idoyf,  Observationes  Juris  Uiiioersi, 
Obs.  OXXII.,  Dotem  creditoribus  hypothecam,  &c. 
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of  Guise.  This  illustrious  person,  who  was,  by  virtue  of 
his  inherited  title,  the  Premier  Lay  Peer,  and,  by  virtue  of 
the  Archbishopric  of  Rheims,  the  Premier  Ecclesiastical 
Peer  of  France,  after  becoming  a  member  of  the  famous 
League  {x),  and  signing  the  Treaty  of  Sedan,  was  expa- 
triated, and  entered  as  general  into  the  service  of  the 
King  of  Spain  and  the  Emperor  of  Austria.  During  the 
time  of  his  residence  at  Brussels,  he  contracted  a  marriage, 
the  validity  of  which  depended  upon  his  domicil. 

The  marriage  had  been  solemnized  by  the  Vicar- 
General  of  the  Army ;  but  it  was  especially  provided  by 
the  Ecclesiastical  Law  then  in  force  in  the  Pays-Bas,  that 
the  Vicar-General's  power  {y)  should  cease  when  the  sol- 
dier or  officer  resided  in  a  place  where  they  might  be  said 
to  have  a  fixed  domicil  (domicilium  fixum),  and  that,  in 
such  case,  the  soldiers  should  receive  the  Sacrament  of 
the  Church  from  the  ordinary  minister ;  and  that  the 
nobles  who  returned  to  their  ordinary  residence  should  be 
emancipated  from  the  control  of  the  Delegate,  and  placed 
under  that  of  their  Bishop.  This  last  position,  D'Agues- 
seau  argued,  was  decisive  against  the  validity  of  the  Duke 
of  Guise's  marriage.  "  Will  it  be  contended  "  (said  that 
great  jurist)  "  that  Monsieur  de  Guise  had  no  Domicil,  or 
"  that  he  had  it  not  at  Brussels  ?  To  say  M.  de  Guise 
"  had  no  Domicil  is  absurdum  ;  it  would  be  to  make  the 
"  General  of  the  Armies  of  the  Emperor,  and  of  the  King 
"  of  Spain,  a  vagabond.  To  say  that  his  Domicil  was  not 
"  at  Brussels  is  absurdius:  all  who  serve  the  King  of  Spain 
"  in  Flanders  cannot  be  considered  as  domiciled  elsewhere 
"  than   in  the   capital  of  the  Pays-Bas ;  as,  for  example. 


(x)  Ligne  confederee  povr  la  Paix  ZTnimrselle  de  la  Chretiente. 

(y)  "  Similiter  omnes  nobiles  et  alii  inferiores,  qui  cessante  exer- 
citu  habent  suos  ordinaries  in  iis  partibus,  quando  subsistunt  iis  in 
locis  ubi  est  fixum  eorum  domicilium,  censentur  subditi  eorumdem 
locorum  ordinariis,  etiamsi  alioqui  habeant  officia  et  stipendia  ratione 
dicti  exercitus."  This  was  the  article  of  the  Papal  brief,  upon  the  con- 
struction of  which  the  case  principally  turned. 
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"  Paris  is  the  reputed  Doniicil  of  all  the  great  lords  who 
"  have  no  other  in  point  of  fact "  (z). 

CLXVIL  William  Macdonald,  a  native  of  Scotland, 
acquired  a  considerable  plantation  in  Jamaica,  where  he 
had  resided  about  fifteen  years.  In  1779,  he  was  appointed 
lieutenant  in  the  seventy-ninth  regiment  of  foot,  at  that 
time  quartered  in  the  island ;  he  also  obtained  the  com- 
mand of  a  fort  in  it.  In  1783,  he  obtained  leave  of  absence 
for  a  year,  that  he  might  return  to  Scotland  for  the 
recovery  of  his  health.  He  died  a  few  months  after  his 
arrival.  The  seventy-ninth  regiment  was  by  this  time 
reduced.  He  had  no  effects  in  Scotland,  and  his  only 
property  in  England  consisted  of  two  bills,  which  he  had 
transmitted  from  Jamaica  before  he  left  it,  in  order,  as 
was  said,  to  purchase  various  articles  for  his  plantation. 
His  father  intromitted  with  the  funds  in  England.  The 
rights  of  the  parties  turned  upon  the  question,  whether 
William  Macdonald  had  his  domicil  in  Jamaica  or  in 
Scotland.  It  was  offered  to  be  proved  that  the  deceased 
meant  to  have  returned  to  Jamaica,  if  his  health  had 
permitted,  and  that  he  had  no  intention  of  residing  in 
Scotland.  The  Lord  Ordinary  found  the  succession  was 
to  be  regulated  by  the  Law  of  Scotland,  in  respect  that 
William  Macdonald  died  in  Scotland,  his  native  country, 
where  he  had  resided  several  months  before  his  death.  A 
reclaiming  petition  having  been  presented,  the  Court  was 
of  opinion  that  the  domicil  of  William  Macdonald  was  in 
Scotland,  and  that  the  proof  offered  was  incompetent,  and 
therefore  unanimously  "  refused "  the  petition  without 
answers.  Some  of  the  Judges  came  to  be  of  opinion  that 
the  domicil  of  the  deceased  was  in  Jamaica,  but  a  con- 
siderable majority  retained  their  former  opinion.  The 
ground  of  this  decision,  Mr.  Burge  observed,  must  have 
been  that  his   commission  in  the  army  necessarily  ren- 


(z)  D^Aguesseau,  Cinquante-Septieme  Flaidoyer  (a.d.  1700),  tome  v. 
p.  448. 
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dered  the  continuance  of  his  residence  in  Jamaica  uncer- 
tain (a). 

CLXVIII.  The  proposition  that  the  officer  has  the 
domicil  of  the  State  which  he  serves,  applies,  of  course, 
equally  to  the  Naval  and  Military  Service.  The  ship  of 
war  is  part  of  the  territory  of  the  State  {h).  If  the  Foreign 
State  possess  territories  with  distinct  jurisdiction  and 
laws  (c),  the  officer  will  have  his  domicil  in  that  subdivision 
of  the  State  which  he  serves  (d), 

CLXIX.  If  the  case  of  Macdonald  be  compared  with 
that  of  Ommaney  v.  Bingham,  it  will  place  the  difference 
between  the  effect  of  the  general  service  of  the  Crown  and 
the  particular  service  of  a  Company,  or  of  a  Foreign  State, 
upon  the  question  of  domicil,  in  a  clear  light. 

CLXX.  There  had  been  several  cases  of  military  testa- 
ments decided  in  the  Prerogative  Court  of  Canterbury 
under  the  Wills  Act,  in  which  it  seems  always  to  have 
been  assumed  that  the  domicil  of  the  officer  was  unchanged 
by  his  serving  the  Crown  in  foreign  parts  (e). 

But  the  Judicial  Committee  of  the  Privy  Council  have 
given  a  decision  upon  the  question  of  the  domicil  of  the 
soldier,  which  goes  a  great,  if  not  the  entire,  way  to  the 
proposition,  that  the  domicil  of  a  military  person,  so  long 
as  he  continues,  whether  on  half -pay  or  not,  in  the  service 


(a)  Morisoti's  Dictionary  of  Decisions^  vol.  xi.  p.  4G27,  tit.  Foreign. 
Burgees  Commentaries  on  Foreign  and  Colonial  Law,  vol.  i.  pp.  47, 
48. 

(h)  Vide  ante,  vol.  i.  §  ccclxvi. 

(c)  Vol.  i.  pt.  ii.  ch.  ii. 

(d)  Ommaney  v.  Bingham,,  cited  in  5  Vesey^s  Rep.  p.  757  ;  JDid- 
honsie  v.  M^Donall,  7  Cla7-k  d-  Finnelhfs  Rep.  p.  817  ;  Broivn  v. 
Smith,  15  Beavan's  Rep.  p.  444. 

(e)  In  the  goods  of  C.  E.  Phipps,  officer  on  service  at  Berbice, 
2  Curteis'  Ecclesiastical  Reports,  p.  368.  Whyte  v.  Repton,  officer  at 
New  Brunswick,  3  Curteis,  p,  818.  The  term  "soldier,"  however,  in 
the  clause  of  exemption  in  the  Wills  Act  of  1837,  has  been  holden  to 
apply  to  those  engaged  in  the  East  India  service  ;  in  the  goods  of 
Donaldson,  2  Curteis,  p.  386. 
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of  the  Crown,  can  never  be  changed,  but  must,  necessarily, 
be  in  England.  This  decision  was  mainly  founded  on  the 
liability,  however  remote,  to  be  called  into  active  ser- 
vice (/). 

[From  pp.  316  to  319  of  the  judgment  in  Hodgson  v. 
De  Beauchesne,  and  from  the  three  later  decisions  cited  in 
the  note  (ff),  it  appears  that  the  domicil  (whether  original 
or  acquired)  of  a  person  entering  the  naval  or  military 
service  of  the  Crown  cannot,  while  that  service  continues, 
be  changed  for  another  in  the  territory  of  any  foreign 
power,  but  must  be  in  England  or  in  some  part  of  the 
British  dominions,  a  domicil  in  which  would  be  compatible 
with  the  duties  of  his  service.  An  intention  to  change, 
contrary  to  duty,  cannot  be  presumed.] 

The  judgment  was  also  remarkable  for  a  judicial  notice 
of  the  inapplicability  of  the  dicta  of  Prize  Courts,  as  to 
the  domicil  of  neutrals  and  belligerents,  to  cases  of  domicil 
during  peace. 

Time,  which  is  the  great  ingredient  in  the  former  class 
of  cases,  has  generally  much  less  and  sometimes  no  weight 
in  the  latter  class,  a  distinction  too  often  not  adverted  to 
in  the  decisions  of  English  Courts. 


THE    AMBASSADOR    (g). 

CLXXI.  The  most  important  class  of  public  officers 
whom  the  law  exempts  from  the  presumption  of  domicil 


(/)  Hodgson  v.  De  Beauchesne,  12  Moore's  P.  G.  Rep.  p.  285. 

\{ff)  Ex  parte  Cunningham,  L.  R.  13  Q.  B.  Div.  p.  418  ;  Patience 
V.  Main,  L.  R.  29  Ch.  D.  p.  976;  Paxton  v,  Macrelght,  L.  R.  30 
Ch.  D.  p.  165.] 

(g)  '^  Les  ambassadeiirs,  les  commissaires  departis,  les  goiiverneurs 
et  commandans  de  provinces,  les  officiers  militaires,  et  les  soldats,  n'ac- 
quierent  point  non  plus  de  domicile  dans  le  lieu  oil  se  fait  I'exercice  de 
leurs  fonctions  par  la  seule  re'sideiice  qu'ils  y  font,  encore  qu'elle  soit 
continuelle,  lorsqu^il  est  prouve  par  d^autres  circonstances  plus  fortes 
qn/ils  ont  un  domicile  dans  un  autre  lieu." — Denisart,  Domicile  I.  s.  4, 
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attacliiiig  to  continuous  residence  in  a  particular  place, 

are : — 

Ambassadors. — No  position  of  International  Law  is, 
as  lias  been  shown,  better  established  than  that  which 
preserves  to  the  Ambassador  in  a  Foreign  State  the  domicil 
of  the  country  which  he  represents.  The  important  legal 
consequences  flowing  from  this  doctrine,  with  respect  to 
the  celebration  of  marriage  and  the  birth  of  children,  are 
well  known  {h). 

CLXXII.  But  if  a  State  choose  to  employ  as  Ambas- 
sador a  foreigner  domiciled  in  the  State  to  which  he  is 
Ambassador,  it  is  probably  a  sound  proposition  of  law  that 
his  domicil  is  not  changed  (i). 

CLXXIII.  The  privilege  of  the  Ambassador  extends 
to  those  domiciled  in  his  family,  and  resident  with  him, 
but  there  is  no  authority  for  saying  that  he  can  impart 
it  to  strangers  (j). 

CLXXIV.  Petreis  v.  Tondear  was  a  cause  of  nullity  of 
marriage  instituted  in  the  Consistory  of  London,  on  the 
o-round  that  it  was  not  celebrated  in  the  parish  church,  or 
in  a  place  where  marriages  had  been  usually  solemnized 
according  to  the  provisions  of  the  English  Marriage  Act. 
The  validity  of  the   marriage   was  contended  for  on  the 


It  would  appear  from  this  last  sentence,  that,  according  to  Denisart, 
the  prima  facie  presumption,  even  in  these  cases,  was  in  favour  of 
the  actual  domicil.     See  Wheatonh  Rid.  p.  245. 

"Legatusnon  est  civis  noster,  non  incola,  non  venit  ad  nos  ut 
domicilium,  hoc  est  rerum  et  fortunarum  suarum  sedem,  transferat  ; 
peregrinus  est  qui  apud  nos  moratur  ut  agat  rem  principis  sui.'^ — 
Byrtk.  de  Foro  Legat.  c.  viii. 

(h)  *'  Ita  legatus  etsi  per  multos,  immo  plurimos  annos  cum  familia 
sua  degat  in  aliqua  aula,  et  in  urbe  do  mum  propriam  possideat,  non 
tamen  propterea  domicilium  ibi  habet." — ^Volff,  Jus  Gentium,  c.   i. 

s.  187. 

"  L'envoye  d'un  prince  etranger  n'a  point  son  domicile  a  la  cour  oil 
il  reside."— Fatiei,  liv.  i.  c.  xix.  s.  218.     See  also  s.  217. 

(i)  Heath  v.  Samson,  14  Beavanh  Rep.  p.  441,  See  vol.  ii.  §  cxxxv. 
and  note,  as  to  the  case  of  an  Ambassador  being  also  a  subject. 

(j)  Vattel,  Droit  des  Gens,  liv.  iv.  c.  ix.  ss.  117-124. 
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plea  that  it  had  been  celebrated  in  the  chapel  of  the 
Bavarian  Ambassador,  which  was  to  be  considered  as  a 
part  of  the  country  to  which  that  Ambassador  belonged  : 
the  marriage,  it  will  be  seen,  was  not  contracted  between 
two  English  subjects.  On  the  other  side,  the  case  of 
Heinville  v.  Fierville  was  cited,  in  which  a  marriage  of 
a  minor,  solemnized  without  consent,  in  the  Venetian 
Ambassador's  chapel  in  1783,  had  been  set  aside  by  the 
Consistory  of  London. 

CLXXV.  In  the  course  of  his  judgment  Lord  Stowell 
observed  :  "  The  principal  objection,  however,  is  that  this 
"  Act  of  Parliament  will  not  operate  under  the  circum- 
"  stances  of  the  case  ;  for  that  the  house  and  chapel  are  to 
"  be  considered  as  the  country  of  the  person  residing  there 
"  to  which  our  law  will  not  extend.  But  the  authority  of 
"  the  case  which  has  been  cited,  sufficiently  decides  this 
"  question,  so  as  to  oblige  me  to  admit  this  libel.  The 
"  party  who  proceeds  was  in  the  suite  of  the  Spanish 
"  Ambassador,  and  not  of  the  Bavarian ;  and  the  other 
"  party,  though  she  has  the  name  of  a  foreigner,  is  not 
"  described  as  being  of  any  Ambassador's  family,  and  has 
"  been  resident  in  this  country  four  months,  which  is 
"  much  more  than  is  necessary  to  constitute  a  matrimonial 
"  domicil  in  England,  inasmuch  as  one  month  is  sufficient 
"  for  that  under  the  Act  of  Parliament.  Supposing  the 
"  case,  therefore,  to  be  assimilated  to  that  of  a  marriage 
"  abroad  between  persons  of  a  different  country,  it  is  diffi- 
"  cult  to  bring  this  marriage  within  the  exception,  as  this 
"  woman  is  not  described  as  domiciled  in  the  family  of  an 
"  Ambassador.  Taking  the  privilege  to  exist  (which  has, 
"  perhaps,  not  been  formally  decided),  I  may  still  deem  it 
"  a  fit  subject  of  consideration,  whether  such  a  privilege 
"  can  protect  a  marriage  where  neither  party,  as  far  as 
"  appears  at  present,  is  of  the  country  of  the  Ambassador, 
"  and  where  one  of  them  has  acquired  a  matrimonial 
"  domicil  in  this  country,  and  where  it  is  not  shown  that 
"  she   had   been   living  in  a  house  entitled  to  privilege 
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"  during  her  residence  in  England.  On  these  grounds  I 
"  shall  admit  the  libel.  The  matter  may  receive  further 
"  illustration  of  facts  which  may  entitle  it  to  further 
."  consideration." 

The  cause,  however,  appears  to  have  been  discon- 
tinued (k). 

CLXXVI.  Mr.  Henry  quotes  the  following  case  and 
opinion  from  the  Nieuw  Nederlancfs  Advijs  Boek,  vol.  i. 
p.  165,  as  important  in  its  bearing  upon  the  Domicil  of 
Ambassadors  {I)  : — 

"  A.,  born  at  Amsterdam  and  Dutch  Consul  at  Smyrna, 
"  being  about  to  intermarry  with  B.  at  Smyrna,  they 
"  both  appeared  before  the  Chancellor  of  the  Dutch 
"  nation  at  that  place,  and  entered  into  an  antenuptial 
"  contract  or  settlement  of  their  respective  property : 
"  some  years  after  the  wife  dies,  leaving  two  children,  and 
"  without  having  disposed  of  her  half  of  the  joint  pro- 
"  perty,  which  by  the  settlement  she  was  entitled  to  do. 
"  One  of  the  children  died  soon  after  the  mother  at 
"  Smyrna :  the  question  was,  under  the  law  of  which 
"  place,  whether  of  Smyrna  or  Amsterdam,  the  wife's 
*'  share  should  be  regulated  or  disposed  of." 

CLXXVII.  On  this  the  following  opinion  was  given  : 
"  The  undersigned,  having  considered  the  case  proposed 
"  and  the  question  arising  therefrom,  is  of  opinion  (under 
"  correction)  that,  since  A.  was  born  at  Amsterdam,  and 
"  only  residing  at  Smyrna  in  the  service  of  the  Govern- 
"  ment,  he  must  be  considered  as  still  residing  at  Amster- 
"  dam  :  since  it  is  clear  in  law  that,  by  residence  in  a 
"  foreign  country  under  a  commission,  especially  when 
"  this  is  only  for  some  years  and  not  perpetual,  no 
"  Domicil  is  contracted ;  the  reason  of  which  is  evident, 
"  namely,  that  to  the  constituting  of  a  fixed  Domicil,  it  is 


(k)  1  Haggard^ s  Consistory  Reports,  p.  139.     See  Ruding  v.  Smith, 
2  ibid.  p.  386. 

(/.)  Odiviyi  V.  Forbes,  Henry'' s  Re}).  Appendix,  p.  204. 
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^'  not  sufficient  that  a  person  resides  in  tins  or  that  place, 
"  but  that  he  must  have  the  intention  at  the  time,  of 
"  making  it  his  fixed  and  permanent  abode  during  his 
"  life,  according  to  Voet,  ad  tit.  Big.  de  Judiciis  et  uhi 
"  quisquG,  no.  97  ei  98  ;  and  even  were  a  man  to  remain 
"  ten  or  more  years  in  a  place,  still  he  cannot  be 
'^  said  to  have  had  there  his  fixed  Domicil,  so  long  as 
"  it  was  considered  by  him  as  a  temporary  residence 
*'  {mansio  temporaria) ,  as  by  example  in  a  commission; 
"  whence  it  follows,  that  the  marriage  celebrated  by  A.  at 
"  Smyrna,  the  place  of  his  residence,  so  far  as  concerns 
"  the  community  of  profit  and  loss  during  this  marriage, 
"  must  be  considered  as  having  taken  place  at  Amsterdam, 
"  according  to  the  doctrine  of  Goris  in  Advers.  Jur.  Tract, 
"  1.  De  Societate  Conjug.  cap.  vi.  n.  4,  5,  6,  et  9,  where  he 
"  shows  a.lso  that  this  has  been  so  decided  in  Portugal. 
"  With  him  also  agrees  Van  Wezel,  De  Gonnuh.  Bonorum 
"  Societ.  Tract.  1.  n.  100,  where  he  says,  that  a  native 
''  of  Utrecht  being  in  Friesland,  whether  under  com- 
"  mission  from  his  State  or  not,  and  there  marrying,  must 
"  be  considered  to  have  married  in  the  community  of 
**  goods,  notwithstanding  that  community  by  marriage  in 
"  Friesland  does  not  extend  beyond  the  use  of  the  goods, 
"  and  by  no  means  over  the  goods  themselves ;  which  is 
"  also  confirmed  by  Van  Someren,  Be  Reprws.  c.  iii.  s..  13, 
"  and  Be  Jure  Noverc.  c.  iii.  §  4  ;  see  also  Bergandas,  Ad 
^^  Consuetud.  Fland.  Tr.  2.  n.  11,  12;  and  no  wonder, 
"  since  it  is  an  indisputable  rule  that  a  wife  follows  the 
"  dignity  of  the  domicil,  and  the  forum  of  her  husband, 
^'  according  to  the  lex  65,  Big.  de  Judiciis  et  uhi  quisque. 

"  So,  as  we  have  before  shown,  the  aforesaid  Consul  A. 
"  must  be  considered  as  yet  dwelling  at  Amsterdam,  his 
^'  birth-place  ;  hence  it  follows  that  this  marriage  must  be 
"  held  as  contracted  according  to  the  custom  which  has 
"  prevailed  of  old  in  Holland,  by  which,  so  soon  as  the 
"  marriage  is  celebrated,  a  community  of  goods  is  induced 
"  and  takes  place,  not  only  with  respect  to  the  property 
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"  possessed  by  the  parties  respectively  at  the  time,  but 
"  also  all  future  acquired  property  ;  which  efiPect  of  mar- 
"  riage,  by  the  custom  of  Holland,  can  only  be  avoided 
^'  by  an  express  antenuptial  contract,  disertis  verbis. 
"  Therefore,  as  the  succession  of  foreign  Ministers,  and 
"  consequently  of  their  wives,  must  be  regulated  accord- 
"  ing  to  the  law  of  their  domicil,  as  Professor  Yoet 
"  shows  under  the  title  of  the  Digest.  Senat.  Consult. 
"  Tertull.  nu.  34 ;  so  he  cites  in  support  of  this  doctrine  a 
"  case  taken  from  the  M  Hollandsche  Consultatien,  Consult.  4, 
"  whereby  it  appears  that  a  certain  married  woman  having 
''  died  at  Utrecht  while  residing  there  with  her  husband, 
"  a  Hollander  by  birth,  who  was  the  Dutch  Commissary 
"  at  Munster,  she  must  be  considered  as  having  died  in 
"  Holland,  and  therefore  the  succession  in  her  goods  must 
"  be  regulated  according  to  the  custom  of  Holland ;  and 
"  also  by  the  113th  Consult,  of  the  Nederland's  Advijs  Boeh, 
"  bk.  iii.  p.  268,  it  appears  that  a  deputy  from  the  pro- 
"  vince  of  Guelderland  to  the  States-General  having  died 
"  intestate  at  the  Hague,  after  several  years'  residence 
"  there,  in  that  ofiice,  he  was  not  understood  to  have  lost 
"  his  original  domicil  by  this  residence,  and  his  property 
"  was  divided  between  his  widow  and  children,  according 
''  to  the  custom  of  Guelderland ;  and  furthermore,  as  it 
"  appears  that  one  of  the  said  children  of  this  marriage 
"  is  dead,  leaving  the  said  A.,  his  father,  him  surviving, 
"  the  said  parent  is  by  the  law  of  Holland  entitled  to  the 
"  half  of  this  child^s  share  in  his  mother's  property  ;  nor 
"  can  it  be  objected  that  this  child  was  born  and  died  at 
'^  Smyrna,  since  this  child  according  to  law  must  be  held  to 
"  be  born  and  have  had  his  fixed  domicil  at  the  birth-place 
"  of  his  father,  viz.  at  Amsterdam,  according  to  Grotius, 
"  in  his  Introduction  to  the  Law  of  Holland,  lib.  ii.  part 
"  xxvi.  n.  4,  who  says  that  in  such  cases,  in  Holland,  is 
"  followed  the  law  of  succession  of  the  place  where 
"  the  deceased  child's  parents  had  their  fixed  domicil, 
"  which  in  this  case,  as  we  have  seen,  was,  and  is  yet,  the 
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"  city  of  Amsterdam  ;  for  this  father  of  the  child  did 
"  not  withdraw  himself  from  this  city  of  his  own  will,  in 
"  order  to  choose  another  domicil,  bnt  only  on  account  of 
"  his  ofl&ce  and  commission ;  and  in  this  case  no  one, 
"  however  residing  at  another  place,  is  said  to  change  his 
"  domicil. 

"Thus  advised  at  Leyden,  6th  July,  1731." 
CLXXYIII.  Mr.  Henry  likens  the  case  of  the  party  in 
this  opinion  to  that  of  8omerville  v.  Lord  Somerville,  which 
has  been  already  referred  to,  considering  the  former  a 
strong  confirmation  of  the  latter,  and  expresses  his  surprise 
that  no  mention  should  have  been  made  in  the  discussion 
of  that  case  of  the  law  in  the  Digest,  which  gave  to 
senators  a  domicil  {m)  in  the  city  where  they  exercised 
their  functions  while  it  retained  their  Domicil  of  Origin, 
upon  the  principle  that  the  dignity  conferred  on  them  was 
rather  an  addition  to  than  a  diminution  of  their  existinpr 
Domicil. 

CLXXIX.  So,   under  both  the    ancient  and  modern 
Law  of  France,  it  has  been  holden  that  the  peerage  does 


(m)  "  Senatores  licet  in  urbe  domicilium  habere  videantur,  tamen  et 
ibi  unde  oriundi  sunt  habere  domicilium  intelliguntur,  quia  dlgnitas 
domicilii  adjectionem  potius  dedisse  quam  permutasse  videtur." — 
Dig.  lib.  i.  t.  ix.  11. 

J.  Voet,  in  commenting  on  this  text,  remarks,  '^Nam  et  senatores 
Romanos  domicilii  jus  in  municipio  unde  oriundi  retinuisse  an  tea 
dictum  est  ;  adeo  ut  in  urbe  domicilium  magis  habere  viderentur  quam 
re  vera  haberent." — Comm.  ad  Fandectas,  lib.  v.  t.  i.  s.  98. 

This  passage  does  not  appear  by  the  report  to  have  been  specifically 
cited,  but  it  was  argued,  that  ' '  his  residence  for  the  purpose  of  par- 
liamentary duty,  on  being  elected  one  of  the  sixteen  Peers  of  Scot- 
land, in  1790,  according  to  all  the  law  on  the  subject,  would  have  no 
efiect." 

According  to  the  Canonists,  the  Senator  was  domiciled  at  the  place 
where  he  exercised  his  functions. 

"  Senator  etiam  aut  aliter  quivis  officialis  perpetuus  alicujus  prin- 
cipis  quam  vis  ejus  loci  in  quo  senatoriam  exercet  dignitatem  minimi 
sit  civis  (ex  text,  in  1.  civis,  Ccd.  de  Incolis,  lib.  x.  t.  xxxix.),  domi- 
cilium tamen  illic  acquirere  tenet  Anna  filius  rescribens,"  &c.  &c. — 
Barbosa  de  Officio  et  Potestate  Episcopi,  Alleg.  iv.  s.  34. 
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not  give  tlie  domicil  of  tlie  capital  and  residence  of  the 
court  to  the  person  ennobled  bj  it  {n), 

CLXXX.  The  Consul,  in  the  case  cited  from  Mr. 
Henry's  work,  does  not  appear  to  have  been  engaged  in 
the  trade  of  the  country  where  he  exercised  his  functions, 
or  to  have  been  a  native  of  that  country  ;  otherwise  the 
law  would  have  taken  a  very  different  view  of  his  domicil. 

CLXXXI.  In  the  case  of  the  Indian  Chief  (o),  the  law 
is  most  clearly  laid  down  by  Lord  Stowell.  "  I  am  "  (he 
said)  "  first  reminded  that  he  was  American  Consul, 
"  although  it  is  not  distinctly  avowed  that  his  consular 
"  character  is  expected  to  protect  him  :  nor  could  it  be 
"  with  any  propriety  or  effect,  it  being  a  point  fully  esta- 
"  blished  in  these  Courts  that  the  character  of  consul  does 
"  not  protect  that  of  merchant  united  in  the  same  person. 
"  It  was  so  decided  in  solemn  argument,  in  the  course  of 
"  the  last  war,  by  the  Lords,  in  the  case  of  Mr.  Gildermester, 
"  the  Portuguese  Consul  in  Holland,  and  of  Mr.  EyJcellen- 
"  hurg,  the  Prussian  Consul  at  Flushing.  These  were  again 
"  brought  forward  to  notice  in  the  case  of  Mr.  Fenwick, 
*'  the  American  Consul  at  Bordeaux,  in  the  beginning  of 
"  this  war,  on  whose  behalf  a  distinction  was  set  up  in 
"  favour  of  American  Consuls,  as  being  persons  not  usually 
'^  appointed,  as  the  Consuls  of  other  nations  are,  from 
''  among  the  resident  merchants  of  the  foreign  country, 
"  but  specially  delegated  from  America,  and  sent  to 
"  Europe  on  a  particular  mission,  and  continuing  in 
"  Europe  principally  in  a  mere  consular  character.  But 
"  in  that  case,  as  well  as  the  case    of  Sylvanus  Bourne, 


(n)  "  La  seule  quality  de  due  et  pair  ne  donne  point  de  domicile  h 
Paris,  heu  reconnu  pour  etre  celui  de  la  demeure  du  roi,  parce  qu'elle 
n'exige  point  une  residence  habituelle  aupres  de  sa  Majesty."  So  de- 
cided, Merlin  says,  is  the  case  of  the  Prince  de  Gu^men^,  1670 ;  and 
to  the  edition  of  1826  he  adds  this  note  :  "  II  n'y  a  plus  de  duch^s- 
pairies,  mais  la  meme  decision  parait  devoir  etre  appliqu^e  aux  pairs 
de  France  actuels." — Merlin,  Rep.  de  Jur.  Domicile  III.  s.  4. 

(o)  3  C.  JRoh.  Adm.  Rep.  p.  29. 
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"  American  Consul  at  Amsterdam^  where  the  same  dis- 
"  tinction  was  attempted,  it  was  held  that,  if  an  American 
"  Consul  did  engage  in  commerce,  there  was  no  more 
"reason  for  giving  his  mercantile  character  the  benefit 
"  of  his  official  character  than  existed  in  the  case  of  any 
"other  Consul.  The  moment  he  engaged  in  trade  the 
"  pretended  ground  of  any  such  distinction  ceased ;  the 
"  whole  of  that  question  therefore  is  as  much  shut  up  and 
"  concluded  as  any  question  of  law  can  be  "  {p). 

Consuls  sent  from  the  State  of  their  domicil  to  repre- 
sent that  State  in  a  foreign  country  are  not  ordinarily 
considered  to  have  acquired  a  domicil  in  that  country; 
but  in  certain  circumstances  they  may  acquire  a  domicil 
in  it  (q). 

In  the  case  of  the  Attorney -General  v.  Kent  (r) — S.,  a 
Portuguese  subject,  who  had  resided  many  years  in  Eng- 
land as  agent  for  a  wine  company,  was  appointed  attache 
to  the  Portuguese  embassy ;  he  continued  to  reside  in 
England,  and  died  there,  still  holding  the  office  of  attacheo 
There  was  no  evidence  of  his  ever  having  visited  Portugal 
or  communicated  with  any  one  in  Portugal ;  but  in  his  will 
he  stated  that  as  he  was  a  foreigner  who  always  intended 
to  return  to  his  country,  and  was  moreover  an  attache, 
his  property  was  not  subject  to  legacy  duty.  It  was  holden, 
first,  that  he  had  acquired  an  English  domicil  before  he 
became  attache ;  secondly,  that  his  appointment  as  attache 
did  not  revive  his  domicil  of  origin;  and  that  there- 
fore his  personal  property  was  liahle  to  legacy  duty. 

CLXXXII.  It  may  here  be  observed  that  the  Domi- 
cil of  Origin  is  not  changed,  either  by  residence  in  the 
house  of  tlie  Ambassador,  or  within  the  lines  of  an  army 


(p)  See  too  Maltass  v.  Maltass,   1  Bohertsoii's  Ecd.  Rep.   p.    79  ; 
Gout  V.  Zimmermann,  5  Notes  of  Cases,  p.  440. 

(q)  Sharp  v.  Crispin,  L.  B.  1  Probate  and  Divorce,  p.  611. 

Heath  v.  Samson,  14  Beav.  p.  441. 

(r)  1  Hurlstone  dc  Coltman''s  Bep.  p.  12. 
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quartered  in  a  foreign  country,  or  by  remaining  on  board 
any  vessels  (s)  of  the  native  country. 

CLXXXIII.  The  Ambassador  is  allowed  to  retain  the 
domicil  of  his  own  country,  becau.se  he  is  the  representa- 
tive of  his  Sovereign,  and  it  should  seem  that  the  same 
privilege  would  be,  a  fortiori,  extended  to  the  Sovereign 
himself,  if  such  an  occasion  should  occur  for  its  applica- 
tion. What,  for  instance,  would  have  been  considered  the 
domicil  of  James  the  Second  of  England,  or  of  Charles 
the  Tenth  of  France,  during  the  later  years  of  their 
respective  lives?  It  has  been  stated  that  the  English 
domicil  of  Henrietta  Maria  was  strongly  contended  for 
on  the  ground  of  her  being  an  integral  part  of  the  Eoyal 
Family  of  England  {t). 


VII.      NECESSARY    DOMICIL — THE    ECCLESIASTIC. 

CLXXXIV.  The  Domicil  of  the  beneficed  Ecclesias- 
tic has  been  always  holden  to  be  the  spot  in  which  his 
benefice  is  situated.  Neither  the  bishop  nor  the  cure  was 
considered  to  have  changed  the  domicil  of  his  benefice 
by  the  exercise  of  his  functions  at  the  residence  of 
the  King  or  of  independent  Sovereign  companies.  The 
longest  possible  absence  "  from  the  diocese  or  the  parish, 
"from  whatever  cause  or  with  whatever  intention,  was 
"  holden  insufficient  to  effect  a  change  of  domicil "  [u). 

CLXXXY.  On  this  principle  the  testaments  of  bishops, 
under  the  old  French  law,  were  ruled  by  the  custom  pre- 
vailing in  their  diocese.  Canons,  however,  and  members 
of  an  ecclesiastical  corporation,  were  not  bound  by  so 
strict  a  rule,  because  their  functions  could  be  supplied  by 
others,  and  they  were  under  no  obligation  to  a  continual 


(s)  1  Vattel,  liv.  i.  c.  xix.  ss.  216-17. 

(t)  Ante,  §  xliii. 

(u)  Denisart,  Domicile  11.  s.  6. 
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residence  (iv)  ;  and,  therefore,  if  a  canon  held  an  office  in 
some  independent  Sovereign  company,  which  did  require 
continual  residence  {x),  his  domicil  was  considered  to  be 
in  that  place  and  not  where  his  canonry  was  (y) . 


VIII.      NECESSARY    DOMICIL — THE    PRISONER. 

CLXXXYI.  By  the  law  of  all  European  countries,  the 
prisoner  preserves  the  domicil  of  his  country. 

CLXXXVII.  In  a  case  tried  before  the  Judge  of  the 
Prerogative  Court  in  Ireland  (Dr.  RadclifFe),  the  deceased 
party,  about  whose  domicil  a  discussion  arose,  had  been 
an  Irishman  by  birth,  where  he  had  also  resided,  and  had 
property,  as  he  had,  however,  in  England,  where  he  died 
in  prison.  The  learned  Judge  observed,  "  Now,  how  does 
"he  describe  himself  in  both  wills,  as  well  that  relied  on 
"  by  the  impugnant  as  that  by  the  intervenient  ?  Not  as 
"  late  of  Wrexham  or  Hammersmith,  or,  generally,  as  of 
"  any  part  of  England,  but  as  late  of  the  city  of  Dublin, 
"in  Ireland,  but  then  a  prisoner  in  the  King's  Bench 
"  Prison.  It  could  not  be  supposed  that  he  acquired  a 
"  domicil  in  England,  by  residence  within  the  rules  or  the 
"  walls  of  the  King's  Bench  Prison ;  all  such  residence 
goes  for  nothing  "  (0). 

(w)  "  Le  vrai  domicile  d'un  eveque  esfc  dans  le  chef-lieu  de  son  dio- 
cese, quand  meme  il  passerait  une  grande  partie  de  I'annee  h  Paris  ou 
ailleurs." — Merlin,  Rep.  de  Jur.  Domicile  III.  s,  6. 

(x)  ' '  Tertio  modo  habito  respectu  ad  ordines  suscipiendos  quis  sub- 
jectus  est  episcopo  dioecesis,  in  qua  beneficium  ipse  habet,  et  potest  ab 
illo  ordinari,  seu  ab  alio  de  ejus  licentia,  quamvis  alias  ei  alio  modo 
subditus  non  sit.  Clericus  enim  liabet  domicilium,  et  est  civis  illius 
dioecesis  in  qua  situm  est  ejus  beneficium,  dum  illud  possidet." — 
Barhosa,  Alleg.  14,  s.  42. 

(ij)  The  functions,  however,  which  the  celebrated  Abbe' Dubois  per- 
formed at  Paris  were  not  considered  to  be  of  this  class,  and  his  domicil 
was  pronounced  to  be  at  Beauvais. 

(z)  Burton  v.  Fisher,  Milward's  Reports  of  Cases  in  the  Prerogative 
and  Consistorial  Court  of  Dublin,  pp.  191-2.  The  learned  Judge 
sustained  this  position  by  reference  to  the  rule  of  Roman  Law,  and  to 
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IX.      NECESSARY    DOMICIL — THE    EXILE. 

OLXXXYII.  Witli  respect  to  the  Exile,  there  would 
appear  to  be  two  conflicting  texts  of  the  Roman  Law,  one 
promulgating  "  that  the  relegated  person  had  in  the  place 
"  of  his  relegation  a  necessary  domicil  ad  interim ;  "  the 
other,  "  that  he  could  have  a  domicil  in  the  place  from 
"  which  he  was  relegated  "  (a). 

CLXXXIX.  It  is  justly,  however,  observed  by  Merlin, 
that  the  conflict  between  the  two  laws  is  to  be  reconciled 
by  recollecting  that  there  were  two  kinds  of  relegation 
known  to  the  Roman  Law :  1,  temporary  ;  2,  perpetual ; 
and  that  it  is  quite  clear  that  the  latter  text  cited  applies 
only  to  the  former  of  these  punishments  (6).     Even  the 

the  case  of  the  Marquis  of  Annandale,  Bempde  v.  Johnson,  3  Ves.  198. 
But  with  submission  to  the  learned  Judge,  the  latter  case  cannot  be 
said  to  "decide  that  a  residence  in  any  place  by  constraint  operates 
nothing  in  a  question  of  domicil,"  however  true  that  position  may  be. 
Lord  Annandale  had  been  confined  in  England  as  a  lunatic  during  the 
latter  part  of  his  life,  and  the  Lord  Chancellor's  remark  is,  "I  am  not 
clear  that  the  period  of  his  lunacy  is  totally  to  be  discarded." 

"  L'exile  ni  le  prisonnier  ne  sont  jamais  presume  avoir  perdu  I'esprit 
de  retour,  quelque  temps  qui  se  soit  ecoule  depuis  le  moment  ou  ils 
ont  ^te  prives  de  leur  liberte.  lis  conservent  par  consequent  le  domi- 
cile qu'ils  avoient  alors." — Denisart,  Domicile  I.  s.  3. 

(a)  "  Relegatus  in  eo  loco  in  quem  relegatus  est,  interim  domici- 
lium  necessarium  habet." — Dig.  lib.  1,  t.  i.  22,  §  3,  Ad  Municipalem. 
* '  Domicilium  autem  habere  potest  et  relegatus  in  eo  loco  unde  arcetur, 
ut  Marcellusscribit." — Ibid.  27,  §  3.  See  also  lib.  xlviii.  t.  xix.  17,  §  1, 
De  Poenis  :  "  Item  quidam  dnoXides  sunt,  hoc  est  sine  civitate,  ut  sunt 
in  opus  publicum  perpetuo  dati,  et  in  insulam  deportati,  ut  ea  quidem 
qupe  juris  civilis  sunt,  non  habeant,  quee  vero  juris  gentium  sunt, 
habeant."  By  "jus  gentium  "  is  meant  "Private  "  not  "  Public  In- 
ternational Law." 

(b)  Compare,  too,  the  reasoning  of  Barbosa — "  Relegatus  retinet 
domicilium  in  eo  loco  ubi  habitat  relegationis  causa  ex  text,  quem  ad 
hoc  clarum  suspicor  in  I.  jilii  Uberorum,  sec.  relegatus  ff.  ad  municip. 
cujus  verba  sunt  :  Relegatus  in  eo  loco  in  quem  relegatus  est,  interim 
domicilium  habet  ;  ad  quod  dicendum  impellet  diet,  ilia,  interim,  ver- 
boque  illo  necessarium^  nam  quamvis  post  quiesitum  domicilium  mutari 
possit,  attamen  dum  quteritur  et  retinetur,  abesse  debet  animus  ab  eo 
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temporary  exile  would,  under  that  law,  have  been  holden 
to  have  a  fixed  domicil  in  the  place  of  his  relegation, 
though  still  to  have  preserved  his  Original  Domicil. 

CXC.  The  French  jurists,  however,  have  no  doubt  that, 
for  the  purposes  of  testamentary  succession,  his  Original 
Domicil  would  be  alone  considered.  Acting  on  this  inter- 
pretation of  the  Eoman  Law,  they  classed  persons  con- 
demned for  a  term  of  years  to  the  galleys  in  the  same 
category  with  respect  to  their  domicil  as  people  absent  on 
a  long  voyage,  and  therefore  considered  them  as  retaining 
the  Domicil  of  Origin. 

CXCI.  It  is  equally  clear,  in  spite  of  two  sentences 
passed  during  the  time  of  the  French  Revolution  to  the 
contrary,  that  the  person  banished  (c)  for  life  {deporte), 
whether  for  a  civil  or  political  ofieiice,  loses  his  Original 
Domicil.  It  cannot  be  doubted  that  the  same  sentence 
would  be  passed  in  England  [if  the  penalty  of  transporta- 
tion for  life  were  again  put  into  force] . 


discedendi,  et  ideo  destinatus  animus  illique  permanendi  adesse  dici- 
tur,  prout  requiritur  ad  quserendum  domicilium,  ut  supra  dicitur.  Non 
tamen  obliviscar  Ulpiani  auctoritatem  in  I.  ejus  qui  manumissus  sec. 
final,  ff.  ad  municip.  qua  probatur  relegatum  domicilium  retinere  eo 
loci  unde  arcetur  habere,  ubi  gloss,  ultim.  exponendo  ilia  verba  unde 
arcetur,  dicit,  id  est,  in  quo  :  sed  hujusmodi  Ulpiani  responsio  nullam 
affert  contrarietatem  cum  Paulo  Jurisconsulto  in  d.  sec.  relegatus  ; 
rejecta  enim  glossse  distinctione  dicentis  in  perpetuo  relegato  planum 
esse  quod  in  dicto  sec.  relegatum  asserit  Paulus  Jurisconsultus  alios 
non  ita,  quasi  insinuat  tunc  procedere  Ulpiani  dictum  ;  tenendum 
igitur  est  relegatum  domicilium  habere  eo  loci  unde  arcetur,  scilicet  ab 
eo  unde  trahit  originem,  et  in  eo  loco  in  quem  relegatus  est,  exclusa 
denique  intelligentia  de  exulatu  in  perpetuum,  propter  dictionem, 
interim,  de  qua  in  d.  sec.  relegatus^  de  quo  tamen  vide  Petr.  Greg,  in 
Tract,  de  Beneficiis,  cap.  36,  num.  20.  Campanil,  d.  cap.  8,  num.  25." 
— Barbosa  de  Officio  et  Potestate  PJpiscopi,  AUeg.  IV.  s.  35. 

(c)  Merlin,  Rep.  de  Jur.  Domicile IV.  "Relegatus  integrum  suum 
statum  retinet,  et  dominium  rerum  suarum,  et  patriam  potestatem, 
sive  ad  tempus,  sive  in  perpetuum  relegatus  sit.  Deportatio  autem  ad 
tempus  non  est." — Big.  lib.  xlviii.  t.  xxii.  18.  The  prseses  had, 
latterly,  power  given  him  to  interdict  a  person  domiciled  in  his  Province, 
not  merely  from  the  Province,  but  also  from  his  place  of  origin. 
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X.       NECESSARY    DOMICIL — THE    EMIGRANT. 

CXCII.  The  Fugitive  from  his  country  on  account  of 
civil  war  is  holden  not  to  have  lost  his  intention  of  return- 
inof  to  it,  and  therefore  still  retains  his  domicil  in  his 
native  land  {d). 

CXCIII.  This  proposition  was  fully  established  in 
France  towards  the  beginning  and  about  the  middle  of  the 
last  century,  with  respect  to  the  English  who  followed  the 
fortunes  of  James  the  Second  after  his  abdication.  "  The 
"  English  "  (says  Boullenois)  "  who,  following  King  James 
"  the  Second,  sheltered  themselves  in  France,  have  been 
"  maintained  in  their  laws ;  they  may  make  wills,  as  to 


(d)  Mascardus,  after  stating  the  ordinary  presumption  of  law,  re- 
marks :  "  Pr?eterea  illud  sic  velim  limites,  ut  non  procedat,  quandoquis 
aliqno  metu  impulsus,  res  familiamque  suam  alibi  transtulerit  :  non 
enim  ibi  durante  metu  domicilium  contraxisse  pra3sumitur  :  ita  deci- 
sum  fuit  a  Pet.  de  Ubald.  in  d.  tract,  de  Cano.  Episcop.  et  Paroch.  c.  vii. 
vers,  octavo,  qudcritur  post  num.  9.  ubi  qusestionem  illam  diremit, 
Parocliianus  est  quidam  nescio  cujus  Ecclesise  in  rure  sitae,  quae  in 
cujuspiam  civitatis  dominatu  erat  :  hie  bello  hostiumque  immanitate 
quae  ibi  flagrabat,  coactus,  una  cum  domesticis  et  supellectili,  ne  sibi 
aliqua  vis  inf erretur,  domicilium  mutavit,  illique  commigravit  Parochise, 
quae  in  ilia  erat  urbe  constructa.  Hie,  dum  mors  immineret,  cuidam 
tertiae  Ecclesiae  nescio  quid  legavit  ibique  se  humari  elegit.  Quaero 
igitur  cum  in  parochia  parochialis  Ecclesiae  in  ilia  urbe  positae  deces- 
serit,  cui  parochiali  Ecclesiae  canonica  debeatur  1  Debebiturne  paro- 
chiali  Ecclesiae  constitutae  in  civitate  ubi  ille  mortuus  est,  an  vero 
parochiali  Ecclesiae  sitae  ruri,  cujus  moriens  erat  Parocliianus  ?  Debe- 
bitur  profecto  canonica  parochiali  Ecclesiae  rurali,  etenim  cum  e  rure 
discesserit  oh  hostium  77ietum,,  non  desiit  esse  parocliianus  Ecclesise  rus- 
ticanae  :  nee  domicilium  mutdsse  prsesu^nitur,  et  si  omnino  cum  suis  in 
iirhem  sese  contulerit,  cum  eo  consilio  a  villa  non  ahierit,  iit  perpetud 
urhem  incoleret,  quod  nimirum  requiritur  ut  censeatur  domicilium^  mu- 
tdsse,''^ &c.  &c. ,  citing  Ulpian,  Paid,  and  Caius. — De  ProhationibuSf 
Concl.  DXXXV.,  ss.  26-29,  vol.  i.  p.  522. 

"  Hanc  tamen  decisionem  intelliges"  (says  Mascardus,  referring  to 
the  passage  last  cited),  "  ut  procedat  quando  durante  metu  rus  non  se 
contulerit,  verum  secus  esset,  si  postquam  metus  cessaverit  in  urbe 
remanserit :  tunc  enim  mutasse  rurale  et  urbanum  domicilium  elegisse 
praesumitur, "  &c.  —Ibid. 
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''  the  form  (e),  as  it  is  practised  in  England,  and  their 
"  wills,  clothed  with  this  formality,  are  esteemed  valid  in 
"  France." 

CXCIV.  It  is  of  course  possible  that  the  Prisoner,  the 
Exile,  the  Emigrant,  or  the  Fugitive,  may,  by  continuing 
to  reside  in  a  country  after  the  coercion  has  been  with- 
drawn, and  after  his  power  of  choice  has  been  restored  to 
him — like  the  minor  who  resides  in  a  place  after  his 
minority  has  ceased — acquire  a  domicil  therein. 

CXCY.  Both  these  points  were  considered  in  a  case 
which,  in  the  year  1838,  was  brought  before  the  Prerogative 
Court  of  Canterbury. 

CXCVI.  The  facts  of  this  case  (/)  were  thus  stated  by 
the  Judge  (Sir  Herbert  Jenner),  "That  the  deceased,  Guy 
"  Henri  du  Yol,  Marquis  de  Bonneval,  died  at  the  age  of 
"  seventy-one,  on  the  22nd  of  September,  1836,  in  Norton 
"  Street,  Fitzroy  Square  (London) ;  that  the  will  in  question 
"  was  made  in  the  English  form,  and  was  executed  for  the 
"  purpose  of  disposing  of  the  property  in  England  alone, 
"  being  confined  simply  to  that ;  that  he  also  made  a  will 
"in  1826,  at  Paris,  by  which  he  disposed  of  his  property  in 
"  France,  and  that  he  thereby  constituted  the  Yicomte  de 
"  Bonneval,  his  nephew  (son  of  the  party  before  the  Covirt, 
"the  Comte  de  Bonneval),  sole  and  universal  heir;  that 
"the  deceased  was  born  in  France,  in  1765,  of  French 
"parents,  and  continued  to  reside  there  till  1792,  when 
"  he  left  that  country  in  consequence  of  the  Revolution ; 
"  that  his  parents  were  of  high  rank,  and  that  he  succeeded 
"  to  estates  in  France,  and  was  President  a  Mortier  in  the 
"  Parliament  of  Normandy ;  that  on  his  leaving  France, 
"in  1792,'he  proceeded  first  to  Germany,  and  afterwards 
"  to  England,  and  continued  to  reside  here  till  1814  or 

(e)  Le  Traits  de  la  Bealite  et  Personnalite  des  Statuts,  tome  i.  tit.  ii. 
c.  ill.  See  also  Denisart,  Anglais  V.  Both  cited  {Collectanea  Juri- 
dica,  vol.  i.  p.  329)  in  Monsieur  Target's  Opinion  on  the  Duchess  of 
Kingston'' s  will. 

(/)  De  Bonneval  v.  De  Bonneval,  1  Gurteis'  Eccl.  Rep.  p.  856. 
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"  1815,  during  whicli  time  lie  received  an  allowance  from 
"  the  government  of  tliis  country  as  a  French  emigrant ; 
"  that,  on  the  return  of  the  Bourbons,  he  repaired  to 
"  France,  and  it  is  stated,  on  behalf  of  his  brother  (who 
"  asserts  the  French  Domicil),  that  the  deceased  went  to 
''  France  in  1814,  and  that,  on  the  escape  of  Buonaparte 
"  from  Elba,  he  came  again  to  this  country,  but  returned 
"  to  France  in  1815;  that  from  1815  (according  to  the 
"  statement  of  the  brother)  he  continued  to  reside  in 
"  France,  occasionally  visiting  this  country,  till  1821,  when 
"  he  became  entitled  to  certain  property,  under  the  will  of 
"  his  aunt,  including  the  chateau  and  estate  of  Sequence, 
"  in  the  district  of  Rouen,  and,  in  J  823,  he  succeeded  to 
"part  of  the  estate  of  his  mother;  that  from  1814  to 
"  1827  he  was  actively  engaged  in  the  settlement  of  his 
"  property  and  family  affairs  in  France ;  that  he  agreed  to 
"  purchase  of  his  brother  part  of  his  paternal  property, 
"  which  had  been  confiscated  under  a  decree  of  the  French 
"  Government,  and  to  part  of  whicli  property  he  was  en- 
"  titled.  It  is  further  stated  that,  in  the  deed  of  purchase 
"  of  these  estates  in  1827,  made  at  Paris,  the  deceased  is 
"  described  as  '  residing  usually  at  the  chateau  of  So- 
"  '  quence,'  and  that,  in  a  decree  of  the  Court  of  Appeal  at 
"  Caen,  he  is  described  as  '  living  on  his  rents,  and  domi- 
"  '  ciled  in  the  commune  of  Sahurs,  district  of  Rouen.' 
"  The  act  on  petition  goes  on  to  state  that,  in  1825,  the 
"  deceased  received  compensation  as  a  French  emigrant 
"  for  the  property  confiscated  at  the  Revolution,  and  that, 
"from  1815  to  1821,  he  resided  on  his  property  in  France, 
"  and  took  up  his  domicil  in  the  chateau  of  Sequence,  and 
"  maintained  it  till  his  death;  that  from  1815  to  1821  he 
"made  occasional  visits  to  England,  and  in  1821  he  took 
"  a  house  in  Norton  Street,  in  which  he  resided  when  he 
"  came  to  England,  but  that  such  visits  (which  is  not 
"  denied  by  the  other  side)  were  interrupted  for  several 
"years  together;  that,  in  1884,  he  came  to  England,  but 
^'  with  the  intention  of  returning  again  to  France ;  that 
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"  he  was  rated  as  proprietor  of  the  property  at  Soquence 
"  to  the  electoral  contributions  of  the  district ;  that  he 
"  exercised  his  political  rights  as  a  French  subject,  and 
"  constantly  described  himself,  and  was  described  in  legal 
"  proceedings,  as  domiciled  in  France,  and  there  are  entries 
"  in  the  Register  of  Mortgages  at  Rouen,  from  1827  to 
"  1836,  in  which  he  is  so  described ;  that  the  deceased 
"  was  a  Marquis  of  France,  and  by  the  will  of  1826,  dis- 
"  posing  of  his  property  in  France,  he  directs  his  nephew, 
"  out  of  certain  estates  in  France,  to  form  a  majorat,  to 
"  serve  as  an  endowment  to  the  title  of  hereditary  Marquis, 
"  granted  to  their  ancestors  about  1680,  and  to  settle  the 
"  same  upon  the  heirs  male  of  their  name,  by  order  of 
"  primogeniture  and  proximity  to  the  elder  branch.  These 
"  are  the  grounds  upon  which  the  brother  contends  that 
"  the  deceased  was  domiciled  in  France,  and,  consequently, 
"  that  the  validity  of  the  will  must  be  determined  by  the 
"  law  of  that  country. 

*'  On  the  other  side,  it  is  alleged  that  the  deceased  came 
"  to  this  country  in  1793,  and  that,  with  certain  exceptions, 
"  he  ever  after  resided  here,  down  to  the  time  of  his  death ; 
"  that  in  June  1814  the  deceased  took  the  lease  of  a  house 
"  in  Mortimer  Street,  Cavendish  Square,  for  the  term  of 
*^' eight  years;  and  in  1820  he  took  the  lease  of  another 
"  house  in  Norton  Street  for  forty-four  years,  for  which  he 
"  paid  360L  premium,  and  a  rent  of  40?.  per  annum,  putting 
"  himself  to  considerable  expense  in  fitting  up  and  furnish- 
"  ing  the  house,  which  he  continued  to  occupy  till  his  death, 
"  keeping  up  an  establishment  of  servants  there,  and  spoke 
"  of  the  house  as  his  '  home.'  The  act  denies  that  on  his 
"  return  to  France  he  was  generally,  or  principally,  resident 
"  there  from  1814  to  1821,  and  alleges  that  in  1821  he  had 
"  no  house  in  France,  but  went  there  merely  to  visit  his 
"  friends  and  relations,  and  to  obtain  compensation  for  his 
"  losses ;  that  after  he  became  entitled  to  the  chateau  and 
"  estate  of  Sequence  in  1821,  he  was  involved  in  lawsuits 
"  in  France,  which  he  was  compelled  frequently  to  visit. 
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"  passing  considerable  portions  of  time  there ;  and,  in 
"  order  to  give  validity  to  acts  done  there,  lie  was  obliged 
'Ho  describe  himself  as  of  a  certain  residence  in  that 
"  kingdom ;  but,  from  1834  to  the  time  of  his  death,  he 
"  continued  permanently  to  reside  in  this  country  without 
"  paying  a  single  visit  to  France,  though  not  prevented 
"  from  doing  so  by  ill-health,  or  by  any  other  circum- 
"  stance  than  his  uniformly  avowed  preference  for  a  resi- 
"  dence  in  this  country  ;  and  that,  in  1834,  the  name  of  the 
"  deceased  was  included  in  the  list  of  persons  entitled  to 
"  vote  at  the  election  of  members  of  Parliament  for  the 
"  borough,  and  that  he  at  all  times  kept  his  property  in 
"  England  wholly  distinct  from  his  property  in  France. 
"  In  the  reply,  it  is  alleged  that  the  deceased  kept  up  an 
"  establishment  at  Sequence,  and  that,  at  his  death,  a 
"  correspondence,  consisting  of  about  1200  letters,  dated 
"  from  1818  to  1835,  and  from  different  persons  and  places, 
"  was  found  at  his  chateau  at  Soquence,  carefully  pre- 
"  served  and  classed,  and  that  the  family  papers  and  plate 
"  were  deposited  there  ;  that  the  house  in  London  was 
"  kept  for  his  convenience  when  here,  and  in  case  of  new 
"  disturbances  in  France,  of  which  he  expressed  fears ; 
"  and  that  he  exercised  in  France  the  political  rights  of  a 
"  French  subject." 

CXCVII.  The  learned  Judge  then  referred  to  the  prin- 
ciples of  law  laid  down  in  Somerville  v.  Lord  Somerville, 
and  continued — "  Applying  these  principles  to  the  case 
"  now  to  be  decided,  there  is  no  doubt  that  the  Domicil  of 
"  Origin  of  the  deceased  was  France — for  there  he  was 
"  born,  and  continued  to  reside  from  1765  to  1792;  and 
'^  he  left  that  country  only  in  consequence  of  the  disturb- 
''  ances  which  broke  out  there.  He  came  here  in  1793  ; 
''  but  he  came  in  the  character  of  a  Frenchman,  and  re- 
"  tained  that  character  till  he  left  this  country  in  1814 — 
"  for  he  received  an  allowance  from  our  government  as  a 
"  French  emigrant.  Coming  with  no  intention  of  per- 
*'  manently  residing  here,  did  anything  occur  while   he 
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"  was  resident  here  to  indicate  a  contrary  intention  ?  It 
"  is  clear  to  me  that  as,  in  the  case  of  exile,  the  absence 
"  of  a  person  from  his  own  country  will  not  operate  as  a 
"  change  of  domicil,  so,  where  a  party  removes  to  another 
"  country,  to  avoid  the  inconveniences  attending  a  resi- 
"  dence  in  his  own,  he  does  not  intend  to  abandon  his 
"  Original  Domicil,  or  to  acquire  a  new  one  in  the  country 
"  to  which  he  comes  to  avoid  such  inconveniences.  At  all 
"  events,  it  must  be  considered  as  a  compulsory  residence 
'*  in  this  country :  he  was  forced  to  leave  his  own  and  was 
"  prevented  from  returning  till  1814.  Had  his  residence 
"  here  been  in  the  first  instance  voluntary;  had  he  come 
"  here  to  take  up  a  permanent  abode  in  this  country,  and 
"  to  abandon  his  Domicil  of  Origin — that  is,  to  disunite 
"  himself  from  his  native  country — the  result  might  have 
"  been  different.  It  is  true,  that  he  made  a  long  and 
"  continued  residence  in  this  country  ;  but  1  am  of  opinion 
"  that  a  continued  residence  in  this  country  is  not  suffi- 
"  cient  to  produce  a  change  of  domicil :  for  he  came  here 
"  avowedly  as  an  emigrant,  with  an  intention  of  returning 
"  to  his  own  country  as  soon  as  the  causes  ceased  to 
"  operate  which  had  driven  him  from  his  native  home. 
"  He  remained  a  Frenchman ;  and  if  he  had  died  during 
"  the  interval  between  1798  and  1815,  his  property  would 
"  have  been  administered  according  to  the  law  of  France. 
"  Up  to  1814,  then,  he  had  not  acquired  a  domicil  in 
"this  country;  the  connection  with  his  native  country 
"  was  not  abandoned  :  from  whence,  then,  is  the  Court  to 
"  collect  that  he  had  at  any  time  acquired  a  domicil  in 
"  this  country,  by  any  act  manifesting  an  intention  to  do 
"  so  ?  I  can  find  no  fact  beyond  the  mere  residence  in 
"  this  country  till  1814,  and  his  taking  the  lease  of  a 
"  house  for  eight  years,  which  would  be  a  strong  fact  to 
"  show  intention,  if  followed  up  by  a  continued  residence 
"  here.  But  what  is  the  fact  ?  In  1814  the  Bourbons  were 
"  restored ;  and,  as  he  returned  to  his  own  country  after 
"  taking  this  house,  the  inference  is  that  he  did  not  intend 
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"  to  reside  here,  but  took  tlie  house  with  a  view  of  securing 
"  a  residence  of  his  own  if  he  should  be  forced  to  return 
'^  hither :  and  it  turned  out  that  his  apprehensions  were 
"  not  ill-founded.  He  remains  in  France  during  the 
"  greater  part  of  the  interval  between  that  time  and  1821. 
"  It  is  alleged  that  he  was  employed  during  these  visits  in 
"  settling  his  family  affairs,  and  it  has  been  argued  that 
"  his  return  to  France  was  not  in  order  to  resume  his 
"  French  Domicil,  an  argument  which  might  have  some 
"  force  if  he  had  lost  his  French  Domicil.  But  the 
"  question  is,  had  he  abandoned  his  French  Domicil?  I 
"  am  of  opinion  that  he  had  not  abandoned  his  French 
"  Domicil,  nor  acquired  one  in  England,  up  to  1814  or 
"  1815." 

CXCYIII.  The  learned  Judge  proceeded  to  observe 
that  there  was  no  evidence  as  to  the  period  from  1815  to 
1821,  during  which  he  resided  in  England ;  and  that  the 
evidence  with  respect  to  the  periods  of  time  during  which 
the  deceased  resided  in  England  and  France  respectively, 
was  very  loose  :  but  it  was  proved  that  he  left  England  in 
1828,  and  resided  entirely  in  France  for  three  years  and  a 
half,  and  that  he  was  again  absent  from  England  for  eight 
months,  and  that  in  a  contract  for  the  sale  of  some  property, 
he  was  described  as  ''  residing  usually  at  the  chateau  de 
"  Soquence,  near  Eouen;"  and  that  between  1830  and 
1834,  he  had  been  frequently  seen  to  proceed  up  the  river 
by  the  steamboat  to  Rouen.  The  learned  Judge  con- 
cluded with  these  observations :  "  Wow,  under  the  cir- 
"  cumstances,  it  appears  to  me  that  there  is  no  evidence 
"  to  show  that  the  deceased  ever  acquired  a  domicil  in 
"  this  country.  I  see  nothing  but  the  fact  of  the  taking 
"  of  the  lease  of  a  house  in  Norton  Street  in  1820,  for  a 
"  long  term  undoubtedly,  but  which  does  not  appear  to 
"  denote  anything  more  than  an  intention  of  providing  a 
"  place  of  occasional  residence  in  this  country.  But  up 
"  to  1820,  he  had  acquired  no  domicil  here,  and  during 
''  the  subsequent  time  he  was  absent  in  France  for  several 
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"  years ;  there  is  nothing",  therefore,  to  show  that  he  had 
"  abandoned  his  Original  Domicil,  and  taken  up  his  sole 
"  Domicil  (for  that  is  the  expression  used  in  8omerville  v. 
"  Lord  Somerville)  in  this  country,  although  he  kept  two 
"  female  servants  in  this  country  :  yet — when  I  find  that 
"  he  kept  an  establishment  at  Sequence ;  that  he  had 
"  plate  and  furniture  worth  1,200?. ;  that  his  family  papers 
"  and  his  correspondence  were  deposited  there,  the  letters 
"  classed  and  arranged ; — his  having  a  house  here  can 
"  have  been  only  for  an  occasional  residence  in  England, 
"  even  if  he  divided  his  residence  between  the  two  countries, 
"  or  even  if  he  spent  the  greater  part  of  his  time  here : 
"  but  all  the  evidence  as  to  his  continual  residence  in  this 
"country  is  that  he  resided  here  from  1834  to  1836; 
"  though  it  does  not  appear  that  he  did  not  intend  to 
*'  return  to  France.  I  do  not  consider  that  in  this  case, 
"  any  more  than  in  Somerville  v.  Lord  Somerville,  the 
"  declarations  made  by  the  deceased  at  different  times, 
"  that  he  preferred  a  residence  in  this  country,  can  be  a 
"  ground  upon  which  the  Court  is  to  rest  its  judgment; 
"  the  domicil  cannot  depend  upon  loose  grounds  of  this 
''  sort,  where  there  are  documents  which  show  that  the 
"  party  looked  to  France  as  his  home.  Unless  the  evi- 
"  dence  was  nicely  balanced,  the  Court  would  pay  no 
"  regard  to  such  declarations,  showing  a  preference  for  a 
"  residence  in  this  country,  and  not  a  decided  intention 
"  to  abandon  his  native  land,  and  take  up  his  residence 
"  here." 

CXCIX.  The  Court  having  then  alluded  to  the  cir- 
cumstance of  the  deceased's  description  in  legal  documents 
— of  his  having  exercised  political  rights  in  France— of 
his  being  a  registered  voter  in  England — of  his  refusing* 
contribution  to  certain  French  rates  (concerning  which  no 
judicial  decision  had  taken  place), — proceeded,  "  I  am, 
"  therefore,  of  opinion  that  the  deceased  continued  a 
"  domiciled  French  subject  to  the  time  of  his  death,  and, 
*'  consequently,  that  the  validity  or  invalidity  of  his  will 

VOL.  IV.  L 
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"  must  be  determined  by  the  French  tribunals,  and  not  by 
"this  Court"  (g). 

CC.  This  point  of  residence  under  constraint  as  an  exile, 
seems  to  have  been  quite  applicable  to  the  succession  to 
the  goods  of  Henrietta  Maria,  which  is  mentioned  in 
another  part  of  this  work. 

XI.    NECESSARY    DOMICIL — CORPORATION. 

CCI  (h).  The  definition  of  Domicil  which  has  been 
given  above,  and  every  other  definition,  is  founded  upon 
the  habits  and  relations  of  the  natural  man ;  and  is  there- 
fore, of  course,  inapplicable  to  the  artificial  and  legal 
person  whom  w^e  call  a  Corporation. 

It  is,  nevertheless,  necessary,  for  the  purposes  of  jus- 
tice, that  an  artificial  domicil  should  be  assigned  to  this 
artificial  person,  and  one  formed  on  the  analogy  of  natural 
persons. 

In  most  cases  there  is  a  clear  and  palpable  connection 
between  the  territory  and  the  legal  person,  e.g.  munici- 
palities, churches,  hospitals,  colleges,  and  the  like. 

More  difficulty  arises  in  the  case  of  companies  and 
societies,  formed  for  the  purpose  of  carrying  on  commerce 
and  traffic,  to  which  it  is  difficult  to  assign  a  definite  seat, 
as  in  the  case  of  traffic  carried  on  by  means  of  steamboats, 
railways,  and  electric  telegraphs,  which  may  be  connected 
with  and  pass  through  different  territories,  as  every  Ehine 
steamer,  and  almost  every  German  railway,  does  :  and  in 

(g)  The  practice  of  the  Court  in  these  cases  is  thus  stated  : — "  The 
precise  form  in  which  the  Court  must  pronounce  its  sentence  is  this  : 
That  the  deceased,  at  the  time  of  his  death,  was  a  domiciled  subject 
of  France,  and  that  the  Courts  of  that  country  are  the  competent 
authority  to  determine  the  validity  of  his  will,  and  the  succession  to 
his  personal  estate  ;  and,  as  in  the  case  of  Hare  v.  Nastnyth  (2  Ad- 
dams^  p.  25),  the  Court  suspends  proceedings  here,  as  to  the  validity 
of  the  will,  till  it  is  pronounced  valid  or  invalid  by  the  tribunal  of 
France. " 

[See  The  Lauderdale  Peerage^  L.  B.  10  App.  Ca.  p.  692.] 

(h)  Savigny,  B.  B.  viii.  s.  354. 
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these  cases,  one  of  two  things  must  happen — viz.  either  a 
domicil  must  be  specified  in  the  charter  of  their  consti- 
tution  (^),  or  the  court  which  exercises  jurisdiction  with 
respect  to  it  must  determine,  bj  artificial  rules,  which  is 
the  central  point  of  the  enterprise  (j)  and  make  that  the 
domicil. 

ecu.  The  leading  English  case  upon  this  point  is  the 
Carron  Iron  Company  v.  Madaren  (k) .  It  was  a  question  of 
domicil  for  the  purposes  of  jurisdiction.  The  case  travelled 
through  the  Rolls  Court  to  the  House  of  Lords  ;  and  the 
result  of  it  seems  to  be  that  a  company,  according  to 
English  Law,  may  have  two  domicils  for  the  purposes  of 
jurisdiction  ;  but  that  such  a  domicil  cannot  be  created  by 
the  agency  of  a  person  who  has  no  concern  whatever  in 
the  management  of  the  affairs  of  the  company,  although 
he  be  employed  in  selling  its  goods.  The  doctrine  of 
Principal  and  Agent  had  more  influence  on  this  decision 
than  the  ordinary  rules  of  Domicil  (I).  By  a  later  judg- 
ment (1872)  of  the  Court  of  Queen's  Bench,  it  has  been 
ruled  that  a  Foreign  Corporation  carrying  on  business  in 
England,  although  not  incorporated  according  to  English 
Law,  may  be  sued  as  defendants  in  an  English  Court,  in 
respect  of  a  course  of  action  which  arose  within  the  juris- 
diction (m),and  that  service  of  the  writ  on  the  head  ofiicer 
of  the  English  branch  of  the  business  is  a  proper  service. 

(i)  This  has  been  done  in  the  case  of  various  Prussian  and  Saxon 
Railways. — Savigny,  B.  R.  viii.  s.  354,  note  g. 

(j)  "  Der  Mittelpunkt  der  Geschafte  ;  le  centre  de  Fentreprise." 
Ibid.  s.  354. 

(k)  5  H.  L.  Cases,  p.  416. 

(l)  Madaren  v.  Stainton,  16  Beav.  p.  279. 

(m)  Neivhy  v.  Van  Oppen  and  the  Golfs  latent  Firearms  Manufac- 
turing  Company,  L.  B.  7  Q.  B.  p.  293. 

In  this  case  the  law  laid  down  by  Lord  St.  Leonards,  in  the  Carron 
Iron  Company  v.  Madaren,  as  to  there  being  two  domicils  for  forensic 
purposes,  one  here,  and  one  in  the  foreign  country,  is  approved  of. 
In  the  case  of  the  Brincess  of  Beuss  v.  Bos  (L.  B.  5,  Eng.  and  Ir. 
App.  p.  176),  the  House  of  Lords  held  that  an  association  might  be 
registered  as  a  joint- stock  company  in  England  and  thereupon  incor- 

L  2 
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In  America  (U.S.)  a  Corporation  may  be  sued  bj  service 
on  its  agencies  in  States  other  than  that  of  its  creation — 
.though,  as  a  general  rule,  it  has  no  legal  existence  out  of 
the  State  by  which  it  is  created.  A  corporation  created  in 
one  State  of  the  American  Union  can  make  no  valid  con- 
tract in  another  State  without  the  sanction,  express  or 
implied,  of  the  latter;  and  hence  laws  restricting  or  pro- 
hibiting the  exercise  of  legal  rights  by  Foreign  Corpora- 
tions are  constitutional  (n), 

[The  ownership  by  Companies,  registered  in  England 
under  the  Companies  Acts,  of  railways,  docks,  gas  factories, 
and  other  works  of  a  public  nature,  situate  in  foreign 
countries,  has  much  increased  within  the  last  quarter  of  a 
century.  Such  companies  have  their  offices  and  their 
boards  of  direction  in  London,  but  their  undertakings 
wholly  on  foreign  soil.  It  has  been  decided  that  they  are 
so  far  domiciled  in  England  as  to  bring  them  under  the 
jurisfliction,  though  not  exclusively,  of  the  English  courts, 
even  in  an  action  on  a  contract  made  in  the  foreign 
country  and  relating  to  immoveable  property  lying  within 
that  country  (o).] 

porated  by  English  law,  though  the  seven  shareholders  who  made  the 
application  were  resident  abroad.  The  first  directors  nominated  were 
foreigners,  only  one  having  even  a  temporary  residence  in  England, 
and  the  main  objects  of  the  Company  were  to  be  carried  into  execu- 
tion abroad  ;  and  it  was  ruled  that  upon  such  a  registration  the  usual 
effects  would  follow,  and  the  Company  might  be  wound  up  like  any 
ordinary  English  company. 

(n)  Wharton,  §  48  a,  and  cases  there  cited.  [Vide  infra,  §  ccclxxxv. 
B,  note  as  to  alien  corporations  in  the  United  States,] 

[(o)  Buenos  Ayres  and  Ensenada  Port  Haihvay  Company  v.  Northern 
Bjilway  Company  of  Buenos  Ayres,  L.  R.  2  Q.  B.  D.  p.  210.  In  this 
case  the  property  lay  within  the  Argentine  Republic.  Cf.  the  Civil 
Code  of  that  State,  lib.  i.  secc.  i.  tit.  vi.  art.  3  : — "El  domicilio  de 
las  corporaciones,  establecimientos,  y  asociaciones  autorizadas  por  las 
leyes  6  por  el  Gobierno,  es  el  lugar  donde  estd,  situada  su  direccion  6 
administracion,  si  en  sus  estatutos  6  en  la  autorizacion  que  se  les  dio, 
no  tuviesen  un  domicilio  seiialado."  Art.  4  treats  of  subsidiary 
establishments  which  have  a  domicil  for  local  purposes. 

See  Lindley  on  Partnership,  Appendix  1.] 
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CHAPTER   XII. 

DOMICIL     OF     CHOICE. 

com.  It  remains  to  consider  the  Domicil  of  Choice, 
which  may  be  conveniently  considered  under  the  question 
of  Change  of  Domicil,  the  subject  of  this  chapter. 

CCIV.  It  may  be  taken  as  a  general  maxim  of  Euro- 
pean and  American  Law  (a)  that  every  person  sui  juris  is 
at  liberty  to  choose  his  domicil  and  to  change  it  according 
to  his  inclination. 

CCV.  An  exception  to  this  rule  was  made,  in  the  time 
of  Grotius,  with  respect  to  the  subjects  of  Russia  (6)  ;  but 
the  laws  of  that  country,  with  respect  to  naturalization, 
allegiance,  and  nationality,  matters  closely  connected  with 
domicil,  have  undergone  a  great  change  since  1864  (c). 


(a)  "Nihil  est  impedimento  quo  minus  quis,  ubi  velit,  habeat  domi- 
cilium  quod  ei  interdictum  non  sit." — Dig.  lib.  1. 1.  i.  31,  Ad  Municip. 
"  Domicilium  re  et  facto  trail sfertur  non  nuda  contestatione  sicut  in  his 
exigitur  qui  negant  se  posse  ad  munera  ut  incolas  vocari."- — Thid.  20. 
"  Incola  jam  muneribus  publicis  destinatus,  nisi  perfecto  munere,  inco- 
latui  renuntiare  non  potest." — Ibid.  34.  "Non  tibi  obest,  si  cum 
incola  esses,  aliquod  munus  suscepisti,  modo  si  antequam  ad  alios 
honores  vocareris  domicilium  transtulisti." — Code,  lib.  x.  t.  xxxix.  1, 
De  Incolis.    Vide  ante. 

(b)  Grotius  says,  De  Jure  Belli  et  Pads,  lib.  ii.  c.  v.  s.  24  :  "  Solet  hie 
illud  quseri,  an  civibus  de  civitate  abscedere  liceat,  venia  non  impetrata. 
Scimus  populos  esse  ubi  id  non  liceat,  ut  apud  Moschos  :  nee  negamus 
talibus  pactis  iniri  posse  societatem  civilem,  et  mores  vim  pacti  accipere. 
Romanis  legibus,  saltem  posterioribus,  domicilium  quidem  transferre 
licebat  :  sed  non  eo  minus  qui  transtulerat  municipii  sui  muneribus 
obligabatur.  Verum  in  quos  id  constitutum  erat,  ii  manebant  intra 
fines  imperii  Romani  :  atque  ea  ipsa  constitutio  specialem  spectabat 
utilitatem  tribatarice  prsestationis." 

(c)  See  note  at  the  end  of  this  chapter. 
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COYI.  According  to  the  Roman  Law,  if  the  change  of 
abode  were  made  to  avoid  discharging  the  offices,  or  paying 
the  taxes  of  the  place  of  domicil,  two  things  were  required 
— one  that  the  change  of  domicil  should  be  real  and  bond 
fide ;  another,  that  it  should  have  been  made  before  the 
nomination  to  the  office  or  the  assessment  of  the  tax  had 
taken  place. 

CCVII.  Questions  as  to  change  of  domicil  may  be 
classed  under  two  divisions, — 1.  Change  of  Domicil  from 
one  town  or  one  province  to  another  within  the  same 
country;  2.  Change  of  Domicil  from  one  country  to 
another.  But  as  the  same  principles  apply  to  both,  it  will 
be  convenient  to  consider  them  together. 

CCVIII.  Whenever  the  facts  and  circumstances  are 
such  as  to  beget  a  doubt  whether  a  domicil  has  been  ac- 
quired or  not,  recourse  must  be  had  to  probable  conjec- 
tures [d)  {conjectures  frohahiles)  ;  and  though  all  cases  must 
in  a  great  measure  be  dependent  on  their  particular  cir- 
cumstances, yet  it  is  most  important  to  bear  in  mind  that 
the  opinion  of  jurists  and  the  decisions  of  Courts  of  Justice 
have  impressed  a  character  upon  certain  circumstances,  as 
affording  the  best  criteria  of  Domicil,  as  legal  presumptions 
of  the  intention  of  the  party  deduced  from  his  acts.  ''  In 
"  allegations "  (says  Lord  Chancellor  Cottenham)  "  de- 
"  pending  upon  intention,  difficulties  may  arise  in  coming 
"  to  a  conclusion  upon  the  facts  of  any  particular  case ; 


{(V)  "  Quoties  autem  non  certo  constat  \\bi  quis  domicilium  con- 
stitutum  habeat,  et  an  animus  sit  inde  non  discedendi,  ad  conjecturas 
probabiles  recurrendum,  ex  variis  circumstantiis  petitas,  etsi  non  omnes 
seque  firmse,  aut  singulse  solse  considerat^e  non  seque  urgentes  sint,  sed 
multxim  in  iis  valeat  judicis  prudentis  et  circumspecti  arbitrium." — 
J.  Voet,  lib.  V.  t.  i.  s.  97.  De  Judiciis,  &c.  "  Plusieurs  lois  romaines 
enoncaient  diverses  circonstances  comme  signes  caracteristiques  de 
domicile." — Dnranton,  tome  i.  §  354.  See,  too,  the  speech  of  the 
Avocat-General  in  the  case  of  Mademoiselle  de  Choiseul. — "Mais 
comment  connaitre  le  fait  de  I'habitation  reelle  ;  comment  avoir  des 
preuves  de  la  volonte  ?  &c.  &c.  Les  juges  ne  peiivent  done  en  decider 
•que  par  des  conjectures.''^ — Denisart,  Domicile,  II.  s.  L 
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bnt  those  difficulties  will  be  mucli  diminished  by  keeping 
steadily  in  view  the  principle  which  ought  to  guide  the 
decision  as  to  the  application  of  the  facts  "  (e).  In  the 
case  of  Moorhouse  v.  Lord  (/),  Lord  Cranworth  said,  "  In 
'  order  to  acquire  a  new  domicil — according  to  an  expres- 
'  sion  which  I  believe  I  used  on  a  former  occasion,  and 
'  which  I  shall  not  shrink  on  that  account  from  repeating, 
'  because  I  think  it  is  a  correct  statement  of  the  law — a 
'  man  '  must  intend  quatenus  in  illo  exiiere  patriam'  (g). 
'  It  is  not  enough  that  you  merely  mean  to  take  another 
'  house  in  some  other  place,  and  that,  on  account  of  your 
'  health  or  for  some  other  reason,  you  think  it  tolerably 
'  certain  that  you  had  better  remain  there  all  the  days  of 
'  your  life.  That  does  not  signify  ;  you  do  not  lose  your 
'  domicil  of  origin,  or  your  resumed  domicil,  merely  be- 
'  cause  you  go  to  some  other  place  that  suits  your  health 
'  better,  unless,  indeed,  you  mean,  either  on  account  of 
'  your  health,  or  for  some  other  motive,  to  cease  to  be  a 
'  Scotchman  and  become  an  Englishman,  or  a  Frenchman, 
'  or  a  German.  In  that  case,  if  you  give  up  everything 
'  you  left  behind  you,  and  establish  yourself  elsewhere, 
'  you  may  change  your  domicil.  But  it  would  be  a  most 
'  dangerous  thing  in  this  age,  when  persons  are  so  much 
'  in  the  habit  of  going  to  a  better  climate  on  account  of 
'  health,  or  to  another  country  for  a  variety  of  reasons — 
'  for  the  education  of  their  children,  or  from  caprice,  or 
'  for  enjoj^ment — to  say  that  by  going  and  living  else- 
'  where,  still  retaining  all  your  possessions  here,  and 
'  keeping  up  your  house  in  the  country,  as  this  gentleman 
'  kept  up  his  house  at  Glippens,  you  make  yourself  a 
'  foreigner  instead  of  a  native.  It  is  quite  clear  that  that 
'  is  quite  inconsistent  with  all  the  modern  improved  views 
'  of  domicil  "  (gg). 

(e)  Munro  v.  Munro,  7  Clark  S  Finnellyh  Bep.  p.  877. 

(/)  10  House  of  Lords  Cases,  p.  283  (a.d.  1863). 

(g)  Whicker  v.  Hume,  7  H.  L.  Cas.  p.  159. 

({(jci)  See  In  re  Marrctt,  L.  B.  36  Ch.  I),  p.  400.] 
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CCIX.  The  circumstances  whicli  appear  principally  to 
be  relied  upon  as  affording  evidence  of  tlie  intention 
{animus  manendi)  are  the  following. 

OCX.  1.  Place  of  Birth  and  Origin. 

2.  Oral  and  Written  Declarations. 

3.  The  Place  of  Death. 

4.  The  Place  of  Wife  and  Family. 

5.  The  House  of  Trade. 

6.  The  depository  of  Family  Papers  and  Me- 

morials. 

7.  The  Mansion  House. 

8.  Description  in  Legal  Documents. 

9.  Possession  and  exercise  of  Political  Rights 

and  Privileges. 

10.  Possession  of  Real  Estate. 

11.  Length  of  residence  and  lapse  of  Time  (h). 


(h)  New  Law  of  Domicil  and  Naturalization  of  Russia.  Imperial 
Ukase,  dated  March  6,  1864. 

{Extract  from  Letter  from  Lord  Napier,  H.M.'s  Minister  at 
St.  Petersburg.) 

St.  Petersburg,  March  30,  1864. 

My  Lord, — An  Act  has  recently  received  the  sanction  of  the  Em- 
peror, and  been  pubhshed  in  the  Russian  papers,  regulating  the 
position  of  foreigners  claiming  to  obtain  certain  rights  in  this  country. 
The  law  will  no  doubt  be  shortly  inserted  in  the  Journal  de  St.  Feters- 
hourg  in  French.  I  beg  to  submit  to  your  Lordship  at  present  the 
substance  of  the  measure  : — 

A.  (1.)  A  foreigner  must  be  domiciled  in  the  Empire  before  he  can 
be  admitted  as  a  Russian  subject. 

(2.)  A  foreigner  wishing  to  become  domiciled  in  Russia  must  inform 
the  Governor  of  the  Province  in  which  he  wishes  to  reside  of  his  de- 
sire to  do  so,  explaining  the  nature  of  his  occupation  in  his  own  country, 
and  the  pursuits  he  purposes  to  follow  in  Russia.  On  the  receipt 
of  such  declaration  the  petitioner  is  considered  to  be  domiciled  in 
Russia,  but  will  nevertheless  be  accounted  a  foreigner  until  he  shall 
have  taken  the  oath  of  allegiance. 

(3.)  Foreigners  already  resident  in  Russia,  distinguished  in  art, 
trade,  commerce,  or  in  any  other  pursuit,  may  prove  their  domicilia- 
tion by  other  means  than  those  specified  in  §  2, 
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(4.)  A  foreigner,  after  being  domiciled  five  years  in  Russia,  may 
apply  to  be  admitted  to  Russian  allegiance. 

(5,)  Foreign  married  women  cannot  become  Russian  subjects  with- 
out their  husbands. 

(6.)  The  allegiance  when  sworn  to  is  merely  personal,  and  does  not 
affect  children,  whether  of  age  or  minors,  previously  born.  Those 
born  after  the  adoption  of  Russian  nationality  are  acknowledged  as 
Russians. 

(7.)  Specific  rules  to  be  observed  in  petitioning  the  Minister  of  the 
Interior  to  be  admitted  to  Russian  allegiance  (documents  and  declara- 
tions required,  &c.). 

(8.)  It  is  optional  with  the  Minister  to  grant  the  above  petition 
or  not. 

(9.)  An  oath  to  be  taken. 

(10.)  Mode  of  taking  oath. 

(11.)  In  special  cases  the  period  requisite  to  constitute  a  domicil 
may  be  shortened. 

(12.)  Children  of  foreigners,  not  Russian  subjects,  born  and  edu- 
cated in  Russia,  or  if  born  abroad,  yet  who  have  completed  their 
education  in  a  Russian  upper  or  middle  school,  will  be  admitted  to 
Russian  allegiance,  should  they  desire  to  do  so,  a  year  after  they  shall 
have  attained  their  majority. 

(13.)  The  children  of  foreigners  wishing  to  become  Russian  subjects 
will  be  admitted  on  the  same  terms  as  their  parents. 

(14.)  Foreigners  in  the  Russian  military  or  civil  service,  or  eccle- 
siastics of  foreign  persuasions,  will  be  admitted  to  Russian  allegiance 
without  period  of  domicil. 

(15.)  A  Russian  subject  marrying  a  foreign  husband,  and  therefore 
considered  a  foreigner,  may  on  the  death  of  her  husband,  or  in  case  of 
her  divorce,  return  to  her  former  allegiance. 

(16.)  The  children  in  the  above  case  are  treated  as  in  §  12. 

(17.)  Foreign  women  marrying  Russian  subjects,  and  the  wives  of 
foreigners  who  have  become  Russian  subjects,  are  admitted  as  Russian 
subjects  without  taking  oath  of  allegiance.  Widows  and  divorced 
wives  retain  the  nationality  of  their  husbands. 

(18.)  Special  enactments  relative  to  colonists,  foreign  agricultural 
labourers,  Bulgarians,  &c.,  remain  in  full  force. 

(19.)  Foreigners  admitted  to  Russian  nationality  are  placed,  in 
respect  to  their  rights  and  obligations,  on  a  perfect  equality  with  born 
Russians. 

(20.)  Provides  for  the  speedy  transaction  of  business  in  connection 
with  the  adoption  of  Russian  nationality. 

B.  Transitional  measures. 

(1.)  Foreigners  who  shall  have  already  adopted  Russian  nationality 
may  return  at  any  time  to  their  former  nationality  on  payment  of  all 
claims  against  them,  whether  Government  or  private. 

(2.)  Those  who  throw  off  their  Russian  allegiance  may  either  quit 
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the  country  or  remain  in  Russia,  enjoying  equal  rights  with  other 
foreigners.  They  must  provide  themselves  with  national  passports 
within  a  year,  if  resident  in  European  Russia  or  belonging  to  a  country 
in  Europe,  or  within  two  years,  if  residing  in  Siberia  or  having  to 
obtain  such  passports  in  any  other  quarter  of  the  globe.  On  the  lapse 
of  those  dates  without  production  of  passport,  the  foreigner  must 
either  leave  the  country  or  resume  his  Russian  nationality. 

(3.)  Exception  in  cases  of  deserters  and  Asiatics. 

(4.)  Annuls  all  enactments  compelling  Russian  women  married  to 
foreigners  to  sell  their  immoveable  property  in  Russia,  with  the  excep- 
tion of  certain  kinds  of  property  which,  as  foreigners,  they  still  have 
no  right  to  possess.  With  respect  to  the  enactment  concerning  the 
payment  of  three  years'  dues  and  export  duties  by  foreigners  wishing 
to  leave  their  Russian  nationality,  that  law  is  abrogated  in  respect  to 
those  countries  which  shall  adopt  a  reciprocity  on  such  matters. 

C.  Abrogating  law  by  which  a  foreigner  was  obliged  to  take  an  oath 
of  allegiance  prior  to  his  marriage  with  a  Russian  woman,  and  by 
which  he  was  required  to  ask  permission  of  the  Emperor  to  contract 
marriage  with  a  Russian  woman  of  the  orthodox  faith. 

I  have,  &c. 
To  Earl  Russell,  K.G.  Napier. 
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CHAPTEE  XIII. 

CRITERIA  OF    DOMICIL. — I.    PLACE    OF    ORIGIN. 

CCXI.  The  Domicil  resulting  from  Origin  is  to  be  dis- 
tinguished,  as  lias  been  already  observed,  from  the  acci- 
dental place  of  birth,  which  affords  a  much  fainter  kind 
of  presumption  (a).  The  place  of  Origin  continues  to  be 
the  Domicil  until  it  be  changed  either  by  those  who  have 
the  power  to  change  it,  as  in  the  case  of  pupilage,  or  by 
a  party  sui  juris. 

CCXII.  The  doctrine  of  the  Civil  Law  is  explicit :  "  Let 
''  each  person  follow  the  origin  of  his  father ;"  that  is, 
each  person  legitimately  born ;  for  the  doctrine  is  equally 
explicit  that  "  whoever  has  no  lawful  father,  his  first 
''  origin  is  deemed  to  be  from  his  mother  "  (b). 

CCXIII.  In  Bruce  v.  Bruce  (c),  the  first  case  of  Domicil 
brought  before  the  House  of  Lords,  Lord  Chancellor  Thur- 
low  said :  "A  person's  Origin,  in  a  question  of  Where  is  his 
"  Domicil?  is  to  be  reckoned  as  but  one  circumstance  in 
"  evidence  which  may  aid  other  circumstances  ;  but  it  is  an 
"  enormous  proposition  that  a  person  is  to  be  held  domiciled 
*^^  where  he  drew  his  first  breath,  without  adding  some- 
"  thing  more  unequivocal."  And  in  Bempde  v.  Johnson  {d), 
Lord  Chancellor  Loughborough  said  that  he  laid  "  the  least 

(a)  Guier  v.  0'Da7iiel,  1  Binneyh  (Pennsylvanian)  Rep.  p.  349. 
Marsh  v.  Hutchinson,  2  Bosanquet  <&  PulIer^s  Rep.  p.  219. 

(h)  "  Exemplo  senatorii  ordinis  patris  originem  unusquisqiie  sequa- 
tur," — Cod.  lib.  x.  t.  xxxi.  36.  "Ejus  qui  justum  patrem  non  habet, 
prima  origo  a  matre." — Dig.  lib.  I.  t.  i.  9. 

(c)  Note  to  Marsh  v.  Hutchinson,  2  Bosanquet  <£•  PuUer'^s  Rep, 
p.  231. 

{d)  3  Vescifs  Rep.  p.  198. 
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"  stress  "  upon  the  place  of  birth  taken  alone  ;  though,  in 
conjunction  with  the  place  of  education  and  connection, 
it  had  great  weight :  and  in  the  case  of  Ommaney  v. 
Bingham,  alluded  to  in  the  House  of  Lords,  in  1793,  in 
Somerville  v.  Lord  8omerville,  "  birth  affords  some  argu- 
"  ment ;  and  might  turn  the  scale,  if  all  the  other  cir- 
"  cumstances  were  in  cequilihrio  "  (e). 

CCXiy.  In  Somerville  v.  Lord  Somerville  the  Master  of 
the  Rolls  observed :  "  The  third  rule  I  shall  extract  is, 
"  that  the  Original  Domicil,  or,  as  it  is  called,  the  Forum 
"  Originis  or  the  Domicil  of  Origin,  is  to  prevail  until  the 
"  party  has  not  only  acquired  another,  but  has  manifested 
"  and  carried  into  execution  an  intention  of  abandoning 
"  his  former  domicil,  and  taking  another  as  his  sole 
"  domicil.  I  speak  of  the  Domicil  of  Origin  rather  than 
"  that  of  Birth :  for  the  mere  accident  of  birth  at  any 
"  particular  place  cannot  in  any  degree  affect  the  domicil. 
"  I  have  found  no  authority  or  dictum  that  gives,  for  the 
"  purpose  of  succession,  any  effect  to  the  place  of  birth. 
"  If  the  son  of  an  Englishman  is  born  upon  a  journey  in 
"  foreign  parts,  his  domicil  would  follow  that  of  his  father  ; 
"  the  Domicil  of  Origin  is  that  arising  from  a  man's  birth 
"  and  connections  "  (/). 


(e)  Vide  ante,  §  clix.  "  Interim  inficias  haud  eundum,  quin  in 
dubio  unusqnisque  domicilium  in  ipso  potiiis  originis  loco,  quam  alibi 
prsesumatur  habere  :  cum  enim  ab  initio  jus  domicilii  a  patre  in  filium 
translatum  sit,  atque  ita  tilius  secutus  sit  domicilium  habitationis 
paternse,  consequens  est,  ut  is,  qui  id  mutatum  contendit,  hoc  ipsum 
probet ;  cum  in  eodem  statu  res  vinaquseque  mansisse  credatur  donee 
contrarium  demonstratum  fuerit." — J.  Voet,  lib.  v,  t.  i.  s.  92. 

(/)  5  Veseyh  Reports,  p.  786.  See,  too,  De  Bonneval  v.  De  Bonneval^ 
1  Curteis'  Ecclesiastical  Reports,  p.  863. 

"  Quando  ignoratur  origo  alicujus,  an  scilicet  sit  hujus  vel  illius 
civitatis  et  loci,  prsesumitur  esse  illius  in  qua  fuit  alitus  et  educatus," 
was  the  opinion  of  Bartolus,  in  opposition  to  that  of  Andreas  Alciatus, 
and  is  adopted  by  Menochius,  De  Praesumptionihus,  lib.  vi.  pr^es.  XXX. 
nu.  25.  Alciatus  gave  his  opinion,  "civem  illius  civitatis  aliquem 
prsesumi  in  qua  habitare  reperitur,"  eod.  ;  and  this  is  considered  the 
Jirst  presumption,  however  slender,  by  modern  Courts  of  Justice. 
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CCXV.  The  leading  case  in  English  Law  upon  the 
question  of  the  preponderating  influence  of  Origin,  where 
the  scale  is  nearly  equally  balanced  between  two  domicils, 
is  the  case  of  Somerville  v.  Lord  Somerville,  which  has  just 
been  mentioned. 

CCXVI.  Lord  Somerville's  father  was  born  in  Scotland, 
and  died  domiciled  in  that  country.  Lord  Somerville,  the 
son,  was  born  in  Scotland,  and  at  the  age  of  nine  or  ten 
years  was  sent  into  England,  remained  a  year  at  West- 
minster School,  and  was  sent  from  thence  into  France,  to 
complete  his  education.  In  1745,  he  entered  the  army  as 
a  volunteer,  and  was  present  at  the  battles  of  Preston  Pans 
and  Culloden.  In  1763,  he  left  the  army  and  resided  at 
Somerville  House,  in  Scotland.  He  then  went  abroad ; 
returned  in  1 765,  on  account  of  his  father's  illness,  and  after 
his  father's  death  in  that  year,  stayed  about  six  months 
longer  in  Scotland,  and  then  came  to  London,  and  manifested 
an  intention  to  reside  a  considerable  part  of  the  year  in 
London,  also  to  keep  up  his  establishment  in  the  family 
mansion  in  Scotland,  and  divide,  as  nearly  as  possible,  the 
year  between  each  residence.  It  was  holden  by  [Sir  R. 
Pepper  Arden,]  the  Master  of  the  Rolls,  after  a  most 
elaborate  and  protracted  argument,  that  the  Domicil  of 
Birth  had  never  been  abandoned,  that  Lord  Somerville  died, 
as  he  was  born,  a  Scotchman.  In  this  case,  the  Domicil 
of  Origin  was  also  the  seat  of  his  principal  establishment. 

CCXVII.  In  the  valuable  opinions,  or  rather  decisions, 
of  Grotius,  and  other  Dutch  lawyers,  upon  questions  of 
Domicil,  selected  by  Mr.  Henry,  in  his  Appendix  to  the 
case  of  Odwin  v.  Forbes  (g),  is  the  following  : — Titius,  whose 
Domicil  of  Origin  was  Hanover,  lived  for  some  time  (pro- 
bably less  than  ten  years)  at  Hamburg,  making  that  place 
the  centre  of  his  mercantile  transactions  :  from  Hamburg 
he  betook  himself  to  Paris,  and  after  living  there  a  short 
time,  he  died,  a  bachelor  and  intestate.    It  appeared,  among 

(g)  Page  185. 
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other  things,  that  he  had  made  no  declaration  of  intending 
to  change  his  Domicil  of  Origin,  and  that  he  had  exercised 
no  rights  of  citizenship  at  Hamburgh,  where  his  moveable 
property  was  found  at  his  death.  It  was  decided,  that  his 
Domicil  of  Origin  had  never  been  lost,  and  that  his  property 
must  be  distributed  according  to  the  law  of  Hanover. 

CCXVIII.  In  the  American  case  of  Catlin  v.  Glad- 
ding (h),  a  person  had  abandoned  his  original  domicil  and 
citizenship,  but  afterwards  returned  to  the  home  of  his 
mother's  family  ;  and  the  circumstance  of  birth  was  holden 
material  by  that  eminent  jurist.  Judge  Story,  as  fixing  the 
required  domicil. 

CCXIX.  Lord  Stowell  says  (i),  '' Ifc  is  always  to  be 
"  remembered,  that  the  native  character  easily  reverts,  and 
"  that  it  requires  fewer  circumstances  to  constitute  domicil 
"  in  the  case  of  a  native  subject  than  to  impress  the  national 
"  character  on  one  who  is  originally  of  another  character  ;  " 
but  the  acquired  domicil  must  be  finally  abandoned  before 
the  Domicil  of  Origin  can  revert  {h), 

CCXX.  In  the  case  of  Chiene  v.  Sylces,  determined  by 
SirW.  Grant  in  1811,  the  facts  of  the  case  were  these: — 
Robert  Chiene  was  born  at  the  Scotch  town  of  Crail  and 
was  a  natural  child.  He  was  educated  at  Crail,  residing 
with  his  mother.  At  about  eighteen  years  of  age  he  went  to 
sea  ;  he  returned  to  Crail  in  the  year  1 784,  spent  a  twelve- 
month on  shore,  and  then  resumed  his  occupation  as  a  sea- 
man. He  returned  to  Crail  in  the  year  1802,  and  resided 
there  till  his  death,  which  happened  in  November  of  that 
year.  It  appeared  that,  some  years  before  his  death,  he  had 
caused  to  be  purchased  for  him  and  his  brother  a  dwelling- 

(h)  4  Masoti's  Circuit  Court  Bep.  p.  308. 

(i)  La  Virginie,  5  C.  Rob.  Adm.  Rep.  p.  99.  "  The  sin  of  the  old 
character  is  revived,"  he  observes  in  The  Phoenix,  3  ibid.  p.  191.  The 
necessary  caution  as  to  applying  the  authorities  of  cases  in  the  Prize 
Courts  has  been  already  pointed  out.  Note  to  Munroe  v.  Douglas, 
5  Maddoclih  Reports,  p.  394. 

(k)  Craigie  v.  Leivin,  3  Curteis^  Eccl.  Rep.  p.  405.  [See  King  v. 
Foxa-eU,  L.  R.  3  Ch.  D.  p.  518.] 
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house,  gardens,  and  some  other  property  at  Crail,  which  had 
previously  belonged  to  their  father.  At  first  he  rented  a 
house  at  Crail,  in  which  he  resided  for  some  months,  and 
afterwards  removed  to  the  one  he  had  purchased,  after  it  had 
undergone  some  repairs,  and  resided  therein  till  his  death. 
It  further  appeared  that  he  had  married  a  person  who  lived 
in  Philadelphia ;  but  had  written  letters,  from  which  his 
own  intention  of  residing  at  Crail  was  to  be  inferred.  The 
Master  to  whom  the  question  was  referred,  found  that 
Chiene  was  domiciled  in  Scotland.  The  Domicil  of  Origin 
was,  perhaps,  the  prominent  feature  in  this  case  ;  but  the 
seafarino'  life  of  the  individual  must  not  be  lost  sisrht  of  as 
a  fact  of  considerable  significance. 

CCXXI.  So  in  the  leading  American  case  of  Guier  v. 
0^ Daniel  (I),  the  Judge,  after  observing  that  Guier  was  a 
seafaring  man,  says,  "  Employments  of  the  most  opposite 
"  character  and  description  may  have  the  same  effect  to 
"  produce  a  domicil.  A  man  may  be  alike  domiciled, 
"  whether  he  supports  himself  by  ploughing  the  fields  of 
"  his  farm,  or  the  waters  of  the  ocean.  It  is  not  exclu- 
"  sively  by  any  particular  act  that  a  domicil  is  acquired  ; 
"  but  by  a  train  of  conduct  manifesting  that  the  country 
"  in  which  he  died  was  the  place  of  his  choice,  and,  to  all 
"  appearance,  of  his  intended  residence.  The  sailor  who 
"  spends  whole  years  in  combating  the  winds  and  waves, 
"  and  the  contented  husbandman,  whose  drowsy  steps 
"  seldom  pass  the  limits  of  his  farm,  may,  in  their  different 
"  walks  of  life,  exhibit  equal  evidence  of  being  domiciled 
"  in  a  country.  Every  circumstance  in  the  conduct  of  old 
"  Guier  and  his  son  Thomas,  taking  into  view  the  unsettled 
"  life  of  the  latter,  affords  the  fullest  proof  that  they  were 
"  both  domiciled  in  Delaware.  If  the  proof  be  stronger 
"  in  either  case,  it  is  in  the  case  of  Thomas,  who,  though 
"  employed  in  traversing  the  globe  from  clime  to  clime, 
"  constantly  returned  to  Wilmington,  the  source  and  centre 

(I)  1  Binneifs  (Peyinsyl.)  Bep.  p.  349,  note. 
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"  of  his  family,  the  seat  and  abode  of  his  friends  and  con- 
"  nections.  His  '  heart  untravelled  '  appears  to  have  been 
"  universally  fixed  on  the  spot  to  which  he  was  attached 
"  by  the  strongest  ties  of  interest  and  the  strongest  obli- 
"  gations  of  social  duty,  and  never  for  a  moment  to  have 
"  pointed  a  wish  to  any  other  country  "  (m). 

CCXXII.  The  inference  from  both  these  cases  is 
strongly  in  favour  of  the  Domicil  of  Origin,  where  the  per- 
son is  one  who  "  occupies  his  business  on  the  great  waters ;  " 
and,  in  Abmgton  v.  Barton  (another  American  case),  it  was 
said,  "  A  seafaring  man,  having  lands  occupied  by  himself 
"  or  his  servants,  or  hired  people,  although  frequently 
"  absent  on  long  voyages,  has  always  been  considered  as 
'^  having  his  residence  on  his  lands,  and  as  not  losing  his 
"  domicil  by  following  his  profession  "  (w). 

CCXXIIT.  The  old  French  Law  inclined  greatly  in 
favour  of  the  Domicil  of  Origin,  and  required  the  concur- 
rence of  a  number  of  circumstances  to  establish  the  fact 
of  a  transference  of  domicil. 

CCXXIV.  Mademoiselle  Clermont  de  St.  Agnan  (o) 
had  her  Domicil  of  Origin  in  Maine.  After  the  death  of 
her  mother,  she  came  to  Paris  in  1742  ;  there  she  had  an 
hotel,  a  Swiss,  her  other  servants,  her  furniture,  her  papers  ; 
she  paid  the  capitation  tax,  and  enjoyed  the  privilege  of  a 
citizen  with  respect  to  the  rights  of  receiving  goods  free  of 
municipal  duties  :  kept  Easter  there  (elle  y  fit  ses  Pdques), 
But  she  was  in  the  habit  of  passing  the  summer  (la  belle 
saison)  on  her  property  at  St.  Agnan  ;  and,  as  in  various 
municipal  acts  she  was  described  as  domiciled  in  Maine, 
although  she  had  resided  nineteen  years  in  Paris,  where 
she  died  in  1761,  she  was  judicially  declared  to  have  pre- 
served her  Original  Domicil. 

CCXXY.  In  the  following  opinion  it  was  holden  by 

(m)  See  also  The  Phoenix,  3  0.  Rob.  Adm.  Rep.  p.  189. 
(n)  4  Mass.  Rep.  p.  312. 

(o)  Traits  du  Domicile  et  de  V Absence,  par  A.  T.  Desqtdron,  s.  36, 
p.  71.     Denisart,  Domicile,  I.  s.  5. 
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the  Datcli  jurists  that  a  person  residing  out  of  the  Domicil 
of  Origin,  but  only  with  the  intention  of  carrying  on  trade 
there,  is  understood  still  to  retain  his  domicil  in  his  birth- 
place. The  case  was  as  follows  :  Cornelius  Van  Leeuwen, 
born  a  citizen  of  Utrecht,  of  which  place  his  father  and 
mother  were  also  citizens,  was,  at  the  age  of  fourteen,  sent 
to  Spain  to  be  instructed  in  commerce  and  the  office  of  a 
factor,  where  he  remained  ten  years,  without  however 
taking  a  house,  or  forming  any  domestic  establishment, 
but  merely  boarding  and  lodging.  However,  on  his  return 
from  Spain,  he  had,  in  order  to  preserve  his  right  of 
citizenship  at  Utrecht,  taken  a  room  there  and  kept  up 
fire  and  light  as  required  by  the  custom.  He  afterwards 
died  intestate  at  Amsterdam,  but  his  body  was  removed 
to  Utrecht,  and  interred  there.  On  the  question,  as  to 
which  place  was  to  be  considered  as  his  domicil,  De  Witt 
gave  the  following  opinion  : — "  The  undersigned  having 
''considered  the  above  ease,  and  tlie  question  thereont 
"arising,  it  seems  (under  correction)  that  the  aforesaid 
"  Cornelius  Van  Leeuwen  must  be  considered  to  have  had 
"  his  domicil  at  Utrecht,  and  to  have  only  peregrinated 
*'  to  Amsterdam  for  the  sake  of  trade ;  and,  since  he  was 
"buried  at  Utrecht  (p),  although  he  died  at  Amsterdam, 
"he  must  be  presumed  to  have  wished  to  preserve  his 
"  domicil  in  loco  originis,  so  long  as  it  does  not  appear 
"  that  he  had  altered  it  cum  animo  manendi ;  and  that  also 
"  by  dwelling  in  another  place,  extra  locum  originis,  a  man 
"  is  not  understood  to  have  changed  his  domicil,  except 
"  such  dwelling  is  done  with  the  intention  or  will  to  remain 
"  there  without  a  wish  to  return  again  ad  locum  originis ; 
"  since  a  domicil  is  only  acquired  by  acts,  and  cannot  be 
"  had  otherwise  than  by  the  disposition  shown  to  continue 
"  the  dwelling  there,  or  make  it  a  permanent  residence ; 
"  and  a  man  is  understood  only  to  live  at  a  particular  place, 

(p)  Most  probably  by  bis  direction,  but  it  does  not  appear  in  the 
case. 

VOL.  IV.  M 
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"and  not  to  found  his  domicil  in  that  spot,  who  only 
"  resides  there,  though  for  several  years,  for  the  mere 
"  purpose  of  trade  or  business,  or  to  effect  any  particular 
"object,  and  by  such  dwelling  or  residence  no  domicilium 
'^  civitatis  or  incolatus  is  acquired.  Elbert  Leoninus  [q) 
"  {Consil.  54.  circa  n.  2),  when  he  speaks  of  fo:eign  mer- 
"  chants  residing  at  Antwerp  for  the  purposes  of  commerce, 
"  ^  tradens  pro  regula  domicilium  non  contrahi  ex  sola 
"  '  habitatione  negotiandi  causa  facta.'  Since,  therefore, 
"  the  intestate  has  not  shown  any  disposition  to  change 
"  his  Domicil  of  Origin  at  Utrecht,  which  appears,  by 
"  presumption  in  law,  until  the  contrary  is  shown,  that, 
"  on  his  return  from  Spain,  he  rented  a  room  there, 
"  and  kept  up  fire  and  light ;  and  that  he  took  no  house 
"  at  Amsterdam — he  must,  although  he  died  there,  be  con- 
"  sidered  as  having  his  domicil  at  Utrecht"  (r). 

CCXXYI.  To  the  same  effect  was  a  decision  of  the 
Cour  de  Cassation  in  France,  in  the  case  of  General 
Destaing.  The  question  was,  whether  that  officer  at  the 
time  of  his  death  in  Paris  was  domiciled  at  that  place  or 
at  Aurillac,  where  he  had  been  born  and  undeniably 
domiciled  for  the  greater  part  of  his  life.  The  question 
was  tried  first  before  the  Tribunal  de  Premiere  Instance 
de  la  Seine,  and  that  Court  decided  in  favour  of  the 
domicil  at  Paris,  on  the  ground  that  the  General  had  not 
resided  at  Aurillac  for  fifteen  years ;  that  he  had  resided 
at  Paris  for  some  months  previous  to  his  decease ;  that 
he  had  many  times  manifested  an  intention  of  fixing  his 
principal  establishment  there,  and  of  purchasing  a  house 
for  that  jjurpose ;  so  that  there  was  animo  et  facto  a  change 

{q)  Many  authorities  are  cited  for  each  proposition  in  this  opinion, 
which  I  have  been  compelled  to  omit. 

(r)  Odwin  v.  Forbes,  Appendix,  pp.  201-3.  See  too  J.  Voet,  Ad  Pan- 
dectas,  lib.  xxxviii.  ;  Ad  Senat.  Tertul.  s.  34  (torn.  ii.  p.  597)  ;  where 
this  case  is  cited. 

["Het  sterfhuis  van  een  overledene  wordt  geacht  daar  te  zijn, 
alwaar  de  overledene  zijne  woonplaats  gehad  heeft." — Dutch  Civil 
Code,  tit.  iv.  art.  80.] 
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of  domicil.  But  the  Cour  de  Cassation  reversed  this 
judgment,  principally  on  the  ground  that  the  facts  alleged 
were  not  sufficiently  distinct  and  positive  to  counter- 
balance the  presumption  in  favour  of  the  Domicil  of  Origin 
at  Aurillac  (s). 

CCXXVII.  The  legal  presumption  in  favour  of  the 
Original  Domicil  was  also  very  strongly  illustrated  in  a 
recent  case  brought  by  appeal  from  the  Scotch  Courts  to 
the  House  of  Lords  {t).  It  was  an  action  of  declaration  of 
legitimacy,  brought  by  the  appellant,  Mary  Munro,  for  the 
purpose  of  establishing  that  she  was  the  lawful  daughter 
of  Sir  Hugh  Munro,  of  Fowlis,  and  as  such  the  heiress  in 
entail  entitled  to  succeed  to  the  estates  of  Fowlis.  Sir 
Hugh  succeeded  to  the  baronetage  and  estate  on  the  death 
of  his  father  in  1781 ;  he  attained  his  full  age  in  1784; 
he  took  an  active  share  in  the  management  of  his  own 
estates,  and  was  frequently  an  attendant  at  the  sittings 
of  the  town  council  at  Fortrose,  to  which  he  was 
admitted  a  member  soon  after  becoming  of  age.  In  1785, 
1787,  1788,  he  visited  the  continent,  but  always  returned 
to  Scotland,  where  he  resided  not  at  the  family  mansion, 
Fowlis  Castle,  but  at  Ardullie,  a  house  belonging  to  his 
mother.  He  resided  with  her  till  1794,  when,  in  con- 
sequence of  some  disagreement  with  her,  he  left  Scotland, 
professedly  on  a  short  visit  to  London.  In  November  of 
that  year  he  became  acquainted  with  a  Miss  Mary  Law,  in 
London ;  he  took  apartments  for  her  in  Bolsover  Street, 
Fitzroy  Square,  and  there  on  the  14th  of  May,  1796,  the 
appellant  was  born.  He  afterwards  took  a  house,  on  lease, 
in  Gloucester  Place,  Portman  Square,  where  he  and  Miss 
Law  resided  together  till  1801.  In  September  of  that 
year  he  married  her  at  the  parish  church  of  St.  Maryle- 
bone,  according  to  the  form  of  the  ritual  of  the  Church  of 
England.     He  continued  to  reside  in  England  for  some 


(s)  Desquiron,  Traite  du  Domicile,  p.  53. 
(t)  Munro  v.  Mimro,  7  Clark  cfe  Finnelhfs  Rep.  p.  842. 
M  2 
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months  after  his  marriage,  but  then  broke  up  his  establish- 
ment in  Gloucester  Place,  and  went  to  Scotland,  and  there 
introduced  his  wife  and  daughter  to  his  friends  and  con- 
nections. In  August  1803,  Lady  Munro  and  two  female 
attendants  were  drowned  while  bathing  on  the  shore  near 
Fowlis  Castle.  Rumours  having  been  afloat  that  Miss 
Munro  was  under  a  legal  incapacity  to  succeed  as  heiress 
to  the  entailed  estates,  the  suit  for  declaration  was  brought 
to  determine  that  question.  The  majority  of  the  Scotch 
Judges  pronounced  her  illegitimate.  The  Lord  President 
thought  the  domicil  of  the  father  did  not  fix  the  status  of 
the  child  ;  and  was  also  of  opinion  that  if  it  did,  then  the 
domicil  was  altogether  English  :  and  therefore  the  child 
was  indelibly  impressed  by  the  law  of  England  with 
illegitimacy.  Six  of  the  other  Judges  thought  the  child 
legitimated  by  the  subsequent  marriage  on  the  ground 
that  the  domicil  was  Scotch.  Six  others  thought  the 
domicil  was  English,  and,  therefore,  that  the  appellant 
was  illegitimate :  from  the  decree  of  illegitimacy  Miss 
Mary  Munro  appealed  to  the  House  of  Lords. 

CCXXVIII.  Lord  Chancellor  Cottenham  having  laid 
down  the  rule  of  law  in  Scotland  to  be,  "  that  the  Domicil 
"  of  Origin  must  prevail,  unless  it  be  proved  that  the  party 
"  has  acquired  another  by  residence,  coupled  with  an  in- 
"  tention  of  making  that  his  sole  residence,  and  abandon- 
*^ing  his  Domicil  of  Origin,"  proceeded  to  consider  the 
evidence  with  reference  to  this  rule.  After  observing  that 
the  case  of  Lady  Dalhousie  v.  M'Douall  (which  had  been 
argued,  and  as  involving  the  same  points  of  law  as  Munro 
V.  Munro,  stood  over  for  judgment  with  that  case)  presented 
no  difficulty,  as  in  that  case  the  Scotch  domicil  had  clearly 
not  been  abandoned,  he  proceeded — "  In  the  case  of 
*'  Munro  v.  Munro  the  difficulty  is  apparently  greater, 
"  because  there  was  a  residence  in  England  of  many  years  ; 
"  but  the  only  period  to  be  considered  is  from  the  father 
"quitting  Scotland,  in  1794,  to  the  time  of  the  marriage 
"in  1801.     There  was   a  sufficient  reason,  independently 
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'^of  any  intention  of  changing  his  domicil,  for  his  leaving 
"  Scotland  in  1794.  His  family  house  was  not  in  a  fit 
"  state  for  residence,  and  he  had  failed  in  effecting  a  pro- 
"  posed  arrangement  with  his  mother,  by  which  he  wished 
"  to  obtain  for  his  own  use  the  house  where  she  lived. 
"  There  is  no  ground  for  supposing  that  he  at  that  time 
"  intended  to  abandon  Scotland ;  the  reverse  is  proved  by 
"  the  first  letter  he  wrote  after  his  arrival  in  London 
"  (3rd  of  September,  1794)^  in  which  he  gives  directions 
"  about  keeping  some  land  in  grass,  the  only  farming  he 
"  takes  pleasure  in,  and  about  clothes-presses  for  his 
"  dressing-room  at  Fowlis.  In  IN'ovember  1794  he  occu- 
"  pied  the  office  of  Deputy-Lieutenant  of  Ross-shire.  In 
"  1795,  on  the  9th  of  February,  he  gave  directions  for  the 
"  preparation  of  a  will  in  the  Scotch  form  ;  and  in  a  letter 
"  of  the  14tli  of  June,  he  states  his  intention  of  being  in 
'^  Ross-shire  at  the  end  of  the  month,  which,  by  subse- 
"  quent  letters,  it  appears,  was  prevented  by  an  attack  of 
"  illness.  He,  in  a  letter  of  the  1st  of  September,  1795, 
"  expresses  his  regret  at  having  been  prevented  going  to 
'^  Scotland  ;  and  in  a  letter  of  the  14th  of  September  he 
"  says,  he  shall  be  there  next  summer ;  and  in  a  letter  of 
"  the  18th  he  says,  that  he  shall,  after  Whitsuntide  next, 
"  take  the  management  of  his  estate  into  his  own  hands. 
"  Similar  expressions  occur  in  many  letters  of  1795  and 
"  1796.  In  a  letter  of  the  7th  of  October,  1796,  he  says, 
"  '  I  shall  be  in  Ross- shire  next  year,  and,  should  unfore- 
"  '  seen  events  oblige  me  to  defer  my  journey,'  &c.  ;  and 
"  in  a  letter  of  the  27th  of  October,  he  directs  the  pay- 
"  ment  in  kind  of  hens  and  eggs  to  be  continued,  saying, 
"  '  when  at  home  I  shall  have  occasion  for  them.'  Many 
"  letters  in  1797  speak  of  his  intended  journey  to  Scotland, 
"  and  in  one  of  the  25th  of  November,  1797,  he  says, 
"  '  My  journey  to  Ross- shire,  so  long  and  often  retarded 
"  '  by  circumstances  which  I  could  not  foresee,  is  now, 
"  '  by  the  advice  of  my  friends  here,  given  up  till  next 
"  '  summer.' 
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"It  appears  that  before  this  time,  that  is,  in  1794  or 
"  1795,  the  connection  between  the  Appellant's  father  and 
"  mother  had  been  formed,  and  she  was  born  in  September 
"  [sic.  ?  May]  1796,  which  may  well  account  for  the  con- 
"  tinned  postponements  of  his  intended  journey  to  Scot- 
"'  land :  but  he  does  not  appear  ever  to  have  abandoned  the 
"  intention ;  for  in  a  letter  of  March  28th,  1798,  to  a  per- 
"  son  in  Scotland,  he  says  that  he  expects  very  soon  to  be 
"  able  to  write  him  the  time  at  which  he  proposed  to  him  - 
"  self  the  pleasure  of  seeing  him.  In  1799, 1800,  and  1801, 
"  he  gives  directions  for  the  fitting-up  of  his  family  resi- 
"  dence  in  Scotland,  and  for  that  purpose  sends  large  quan- 
"  tities  of  furniture  from  London  ;  and  in  September  1801 
"  he  marries  the  Appellant's  mother,  and  by  letter  of  the 
"  same  year  speaks  of  his  intention  of  coming  to  Scotland. 
"  In  a  letter  of  the  15th  of  April,  1802,  he  says, '  I  have  re- 
"  '  solved  to  be  at  Fowlis  as  soon  as  the  house,  which  is 
"  '  painting  and  papering,  can  be  inhabited ;  but  as  these 
"  '  things  do  not  depend  upon  my  wishes,  I  cannot  fix 
"  '  positively  any  time.  I  hope  to  be  in  Edinburgh  in 
"  '  July  or  August.'  He  accordingly  went  to  Scotland 
"  that  year  with  his  family,  and  resided  in  his  family 
"  house  at  Fowlis,  and  there  continued  till  1808,  the 
"  Appellant's  mother  having  died  there  in  1803.  Lord 
"  Corehouse,  who  entered  much  into  this  part  of  the  case, 
"  in  commenting  on  this  correspondence,  asked  this  ques- 
"  tion,  '  Do  these  expressions,  when  read  in  connection 
"  '  with  the  context,  import  that  he  was  to  return  to  Scot- 
"  '  land  with  a  view  to  settle  permanently  there,  and  to 
"  '  live  at  the  castle  at  Fowlis  during  the  rest  of  his  life  P 
"  '  The  very  reverse  is  manifest.'  And  then  he  observes 
"  upon  expressions  used  indicating  that  the  promised  visit 
"  to  Scotland  would  be  short.  These  observations  would  be 
"  highly  important  if  the  question  was  whether,  by  his 
"  subsequent  residence  in  Scotland,  he  had  acquired  a  new 
"  domicil  there,  but  they  do  not  appear  to  me  to  touch  the 
"  question,  whether  he  had  abandoned  the  Domicil    of 
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"  Origin  in  that  country,  wliicli  can  only  be  effected  by 
"  evidence  of  an  intention  to  do  so  accompanying  tbe  act 
"  of  a  residence  elsewhere.  If  he  ever  formed  such  an 
"  intention,  to  what  period  is  the  adoption  of  that  reso- 
"  lution  to  be  referred  P  In  order  to  be  of  any  effect  upon 
"  the  present  question,  it  would  be  at  some  time  prior  to 
"  September  1801,  the  date  of  the  marriage. 

"  That  he  took  a  lease  of  the  house  in  Gloucester 
"  Place,  and  formed  an  establishment  there,  has  been 
"  much  relied  upon,  and,  in  the  absence  of  better  evi- 
"  dence  of  intention  as  to  his  future  domicil,  might  be 
"  important  as  affording  evidence  of  such  intention,  but 
''  cannot  be  of  any  avail  when,  from  the  correspondence, 
"  the  best  means  are  afforded  of  ascertaining  what  his 
"  real  intentions  were.  The  having  a  house  and  an  esta- 
"  blishment  in  London  is  perfectly  consistent  with  a  domi- 
"  cil  in  Scotland.  This  fact  existed  in  Somerville  v.  Lord 
*'  Somerville,  and  in  Warrender  v.  Warrender.  Taking, 
"  therefore,  the  rule  of  law  as  to  the  Domicil  of  Origin  to 
"  be  what  I  have  before  stated,  and  applying  the  evidence 
"  to  that  rule,  I  do  not  find  it  proved  that  the  Appellant's 
"  father  acquired  a  new  domicil  in  England  with  the  in- 
"  tention  of  making  that  his  sole  residence,  and  abandon- 
"  ing  his  Domicil  of  Origin  in  Scotland."  (u) 

II.       AS    TO    ORAL    AND    WRITTEN    DECLARATIONS. 

CCXXIX.  To  these  evidences  of  the  intention — the 
indispensable  element  of  true  Domicil — the  civilians  {w) 

(u)  [See  The  Lauderdale  Peerage,  L.  B.  10  App.  Ca.  p.  692  ;  and 
Chicago  <j&  N.  W.  Hallway  Go.  v.  Ohle,  10  Davis  U.S.A.  Supreme  Ct. 
Rep.  p.  123.] 

{w)  "  Declaratur  autem  animus  ille  vel  expresse  vel  tacite.  Ex- 
presse  si  quis  verbis  vel  Uteris  profiteatur  se  in  civitatem  aliquam  vel 
regionem  ea  intentione  habitatum  venisse,  ut  ibi  perpetuo  esset.  Atque 
de  tali  declaratione  si  constat,  frustra  de  volnntate  domicilium  con- 
stituendi  dubitatur,  sed  quamprimum  actualis  liabitatio  accedit, 
statim  eo  ipso  momento  domicilium  censetur  constitutum.  Carp.  lib.  ii. 
Bespons.  21,  n.  15,  etsi  summam  rerum  nondum  eo  transtulerit.  M^v. 
ad.  i.  L.  lib.  i.  tit.  ii.  n.  28,  h  contrario,  si  quis  animum  suum  declara- 
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have  always  attached  great  importance.  The  French 
Code  enacts  that  the  proof  of  intention  shall  follow  upon 
an  express  declaration,  made  either  to  the  municipality 
from  which  a  person  removes,  or  to  that  to  which  he 
transfers  his  Domicil ;  and  that,  in  the  absence  of  such 
proof  from  express  declaration,  recourse  shall  be  had  to 
the  consideration  of  the  circumstances  of  the  case  (x). 

CCXXX.  From  the  case  of  Munro  v.  Munro,  which  has 
just  been  cited,  it  has  been  seen  what  great  weight  in  the 
balance  of  evidence  has  been  given  by  the  highest  legal 
authority  in  Great  Britain  to  statements  of  intention 
made  in  letters  written  by  the  party  whose  Domicil  is  in 
dispute.  It  would  be  useless  therefore  to  multiply  inferior 
authorities  upon  this  point. 

CCXXXI.  The  English  Courts  appear  generally  to 
ascribe  but  little  value  to  oral  declarations. 

CCXXXII.  In  the  case  of  SomerviUe  v.  Lord  Somer- 
ville  the  declarations  seem  to  have  rather  inclined  the 
balance  towards  the  English  Domicil.  To  some  of  his 
friends  (according  to  the  report  in  the  case)  he  declared 
repeatedly  that  he  considered  his  residence  in  London 
only  as  a  lodging-house  and  temporary  residence  during 
the  sitting  of  Parliament;  but  he  spoke  of  Scotland  as 
his  residence  and  home,  where  he  was  born,  and  with  the 


verit  se  nolle  ibidem  domicilium  constituere,  et  perpetuo  manere, 
non  contraliit  domicilium,  licet  per  mnltos  annos  ibidem  subsisteret  et 
etiam  majorem  partem  eo  attulisset.  (See,  below,  this  doctrine  denied 
by  Lord  Stowell  in  a  prize  case.)  Nam  in  his  quoe  ab  alicujus  animo 
dependent,  simplici  illius  dicto  credendum  et  potius  ad  expressam  de- 
clarationem  quam  factum  respiciendum  est,  communiter  tradunt  Doc- 
tores  Amoya  d.  101,  Mascard.  de  Proh.  vol.  i.  cond.  434,  n.  3,  non 
ohstant.  1.  ii.  G.  ubi  Senator  vel  Clariss.  ea  enim  loquitur  de  casu  dubio, 
nos  verb  de  certo." — Tractatio  de  Domicilio  Eberhardina,  s.  29, 

(x)  "  Art.  103.  Le  changement  de  domicile  s'op^rera  par  le  fait 
d'une  habitation  reelle  dans  un  autre  lieu,  joint  a  I'intention  d'y  fixer  son 
principal  ^tablissement.  104.  La  preuve  de  I'intention  resultera  d'une 
declaration  expresse,  faite  tant  a  la  municipalite  du  lieu  qu'on  quittera, 
qu'a  celle  du  lieu  ou  on  aura  transfere  son  domicile.  105.  A  d^faut 
de  declaration  expresse,  la  preuve  de  I'intention  d^pendra  des  circon- 
stances," — Code  Civil,  liv.  i.  t.  iii.  Du  Domicile. 


CRITERIA    OF    DOMICIL — LETTERS    AND    DECLARATIONS.       169 

warmth  of  a  native.  About  a  month  before  his  death 
Colonel  Reading  urged  him  to  make  a  will,  for  the  sake 
of  his  natural  children  ;  upon  which  he  said  he  meant 
to  take  care  of  them,  and  also  of  his  brother's  younger 
children.  Soon  after  this  conversation,  he  told  Colonel 
Eeading  that  he  had  seen  his  nephew,  Sir  James  Bland 
Burgess,  who  had  alarmed  him  by  telling  him  that,  if  he 
had  died  withou'.  a  will,  his  personal  estate  would  be 
divided  among  the  several  branches  of  his  family,  which 
he  would  much  deplore ;  and  afterwards,  he  said  that  he 
should  soon  go  to  Scotland,  and  would  then  make  his 
will.  He  died  in  about  a  month  after  this  conversation. 
Elizabeth  Dewar,  who  had  been  housekeeper  at  Somerville 
House,  in  her  depositions  stated  that  she  had  heard  the 
intestate  say  he  was  an  Englishman ;  that  though  in 
Scotland,  he  was  educated  in  England;  his  connections 
were  English  ;  he  had  no  friends  in  Scotland,  and  every- 
thing he  did  was  after  the  English  fashion.  The  deponent 
had  heard  him  say  that  his  reason  for  going  to  Scotland 
was  that  he  might  be  at  his  estate  ;  that  he  did  not  like 
it,  but  he  had  promised  his  father,  when  dying,  that  he 
would  live  one  half  of  the  year  in  Scotland,  and  the  other 
half  in  England  ;  that  he  considered  himself  an  English- 
man ;  that  his  estate  in  England  was  preferable  to  that 
in  Scotland ;  that  he  preferred  England,  and  would  never 
visit  Scotland,  except  on  account  of  the  promise  to  his 
father ;  and  that  he  did  not  care  though  Somerville  House 
was  burnt :  and  this  he  frequently  said  in  conversation 
with  the  witness.  In  spite  of  these  declarations,  the 
Scotch  Domicil  was  sustained  by  the  judgment. 

CCXXXIII.  It  is  clear  law  that  the  expressions  of  an 
intention  not  to  renounce  a  domicil  cannot  prevail  against 
the  intention  and  facts  collected  from  the  acts  of  the 
person,  if  those  are  otherwise  sufficient  to  constitute  a 
domicil  abroad  (y). 

('«/)  Re  Steer,  28  Law  Journal,  Exch.  p.  22.  [Brunei  v.  Brunei, 
L.  B.  12  Eq.  p.  298  ;  Doiicet  v.  Geoghegan,  L.  R.  9  Ch.  D.  p.  441.] 


170        JUS    GENTIUM — PRIVATE   INTERNATIONAL    LAW. 
III.       THE    PLACE    OF    DEATH. 

CCXXXIV.  In  England  and  America  the  place  of 
death  seems  to  have  been  considered  a  circumstance  of 
very  slight  moment ;  it  is  admitted,  hovrever,  to  afiPord  a 
prima  facie  presumption  (z),  though  of  a  faint  kind :  for  it 
has  been  well  said,  '^The  .question  of  Domicil,  prima 
^'  facie,  is  much  more  a  question  of  fact  than  of  law. 
"  The  actual  place  where  he  is,  is  prima  facie  to  a  great 
"  many  given  purposes  his  Domicil.  You  encounter  that, 
"  if  you  show  it  is  either  constrained,  or  from  the  neces- 
"  sity  of  his  affairs,  or  transitory ;  that  he  is  a  sojourner ; 
"  and  you  take  from  it  all  character  of  permanency  "  {a), 

CCXXXY.  In  the  leading  American  case,  Gkiier  v. 
O^Baniel  {b),  President  Rush  said,  "  A  man  is  prima  facie 
"  domiciled  at  the  place  where  he  is  resident  at  the  time 
"  of  his  death :  and  it  is  incumbent  on  those  who  deny  it 
"  to  repel  the  presumption  of  law,  which  may  be  done  in 
"  several  ways.  It  may  be  shown  that  the  intestate  was 
"  there  as  a  traveller,  or  on  some  particular  business,  or 
"  on  a  visit,  or  for  the  sake  of  health ;  any  of  which  cir- 
"  cumstances  will  remove  the  impression  that  he  was 
"  domiciled  at  the  place  of  his  death."  And  in  Ommaney 
V.  Bingham  (c),  the  House  of  Lords  considered  the  cir- 
cumstance of  Sir  C.  Douglas'  death  having  taken  place  in 
Scotland  (whither  he  had  gone  only  for  a  temporary  and 
limited  purpose)  as  nothing.  In  Munroe  v.  Douglas  {d), 
it  was  urged  that  the  testator,  knowing  he  was  in  a 
d3'ing  state,  went  to  Scotland  in  order  to  lay  his  bones 
with  his  ancestors  :  the  Vice-Chancellor  took  notice  of  the 
argument,  but  said  the  fact  was  disproved. 

(z)  ' '  Taking  the  place  of  the  deceased's  death  to  be  prima  facie  the 
place  of  his  domicil." — Burton  v.  Fisher  (Prerogative  Court  of  Dublin) ^ 
Milward,  p.  187. 

(a)  Bempde  v.  Johnson,  3  Veseyh  Bep.  p.  201. 

(6)  1  Binnei/s  {Pennsylv.)  Bep.  p.  349,  note. 

(c)  Cited  in  5  Vesey\  Bep.  p.  757. 

id)  5  Maddoch's  Bep.  p.  291. 
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CCXXXVI.  In  Somerville  v.  Lord  Somerville,  the 
Master  of  the  Rolls  observed,  "  It  was  contended,  in 
''  favour  of  the  English  Domicil,  that  in  such  a  case  as 
"  that  of  two  domicils  and  to  neither  any  preference,  (for 
"  it  cannot  be  contended  that  the  Domicil  in  Scotland 
'•  was  not  at  least  equal  to  that  in  England,  except  the 
"  lex  loci  rei  sitce  is  to  have  effect),  the  death  should  decide. 
"  There  is  not  a  single  dictum  from  which  it  can  be  sup- 
''  posed  that  the  place  of  the  death  in  such  a  case  as 
''  that  shall  make  any  difPerence.  Many  cases  are  cited  in 
"  Denisart  to  show  that  the  death  can  have  no  efPect, 
^'  and  not  one  that  that  circumstance  decides  between 
"  two  domicils.  The  question  in  these  cases  was,  which 
"  of  the  two  domicils  was  to  regulate  the  succession, 
''  and  without  any  regard  to  the  place  where  he  died  "  (e). 

CCXXXVII.  In  Johnson  v.  Beattie,  Lord  Campbell 
said  (/),  "  It  must  be  remembered  that  all  her  (the 
"  mother's)  own  property,  as  well  as  the  child's,  was 
"  situate  in  Scotland ;  that  she  went  to  reside  there  on 
"  her  husband's  death ;  that  she  came  to  England  only 
"  on  account  of  her  health  and  her  child's ;  that  all 
"  the  tutors  appointed  by  her  husband  resided  in  Scot- 
"  land;  and  that  there  can  be  no  doubt  her  daughter 
*'  would  return  to  occupy  the  mansion  of  her  ancestors. 
"  I  see  no  reason  to  think  that,  in  case  she  should 
"  recover  her  health,  and  her  daughter  should  be  brought 
"  back  to  Scotland,  she  had  permanently  adopted  England 
"  as  her  place  of  residence,  although  her  father  resided 
"  at  Chester.  She  undoubtedly  expected  to  die  in  Eng- 
"  land,  and  she  gave  directions  that  her  body  should 
"  be  buried  in  England ;  but  this  was  in  her  last  sick-^ 
"  ness,  of  the  fatal  termination  of  which  she  had  ^. 
"  foreboding.      The  question  is,  whether  she  had  taken 

(e)  5  Vesey's  Rep.  p.  783. 

(/)  10  Clark  <i-  Finnelh/s  Rep.  p.  138.  See  Stnart  v.  Marquis  of 
Bute,  Stuart  v.  Muorc,  9  H.  L.  Cases,  p.  440,  for  some  comments  oi\ 
Johnson  v.  Beattie. 
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"  up  her  permanent  residence  in  England,  in  case  she 
"  should  recover  her  health  and  strength.  If,  instead 
"  of  Albion  Street,  Hyde  Park,  she  had  gone  for  her 
"  health  to  the  Island  of  Madeira,  where  her  husband 
"  died,  and  had  written  letters  stating  that  she  should 
"  die  there,  and  had  given  directions  that  she  should 
"  be  buried  there,  although  she  had  died  and  been  buried 
"  there,  unquestionabl}^  her  Scotch  Domicil  would  never 
"  have  been  superseded."  And  so,  in  a  recent  case.  Sir 
H.  Jenner  Fust  remarked,  "  If  he  had  died  in  Scotland, 
''  that  would  not  in  the  slightest  degree  have  changed 
"  my  opinion  that  he  was  domiciled  in  India"  (g).  In 
the  case  of  Cornelius  Van  Leeuiven  (h),  referred  to  above, 
the  place  of  death  was  holden  to  be  of  no  avail  to  the  con- 
sideration of  his  Domicil,  though  his  directions  to  be 
buried  at  a  particular  place,  being  the  place  of  his  Origin, 
seem  to  have  had  some  weight  ascribed  to  them. 

CCXXXYIII.  In  the  case  of  the  Marquis  de  Gassion,  re- 
ferred to  under  the  next  heading  {hh),  the  place  of  death,  and 
that  of  making  the  will,  were  holden  slight  presumptions. 

CCXXXIX.  The  presumption  would,  however,  be 
stronger,  where  the  place  of  death  was  also  the  place 
of  Origin.  It  was  the  circumstance  most  strenuously 
insisted  upon  by  Cochin,  in  the  case  of  the  Marquis  de 
Saint-Pater,  who  had  spent  much  of  his  time  at  Paris, 
as  well  as  in  the  province  of  Maine,  where  he  was 
born,  and  where  he  possessed  a  large,  if  not  the  largest, 
amount  of  his  property  (i). 

(g)  Craigie  v.  Leivin^  3  Curteis^  Ecd.  Rep.  p.  449. 

(/i)  §  ccxxv.  Qih)  §  ccxliv. 

(i)  "  Secondement,  le  Marquis  de  Saint-Pater  est  mort  dans  cette 
rneme  province  du  Maine,  apres  y  avoir  passe  les  derniers  terns  de  sa 
vie.  Si  dans  I'intervalle  il  y  avoit  des  preuves  d'un  domicile  fix^  a 
Paris,  la  circonstance  de  I'habitation  dans  les  derniers  terns,  et  de  la 
mort  dans  le  domicile  d'origine,  suffiroit  pour  prouver  un  esprit  de  re- 
tour  a  ce  domicile,  et  pour  effacer  les  preuves  contraires  qui  s'eleve- 
roient  dans  les  tems  intermediaires.  La  nature  eclateroit  dans  ses 
dornieres  de'marches  ;  et  sos  ope'rations  sont  si  vives  que  la  loi  ne 
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IV.       PLACE    OF    WIFE    AND    FAMILY. 

CCXL.  The  E»oman  lawyers  were  very  careful  to  dis- 
tinguish a  mere  habitation  (hahitatio)  {j)  from  a  Domicil 
{domicilium) .  They  held  that  the  mere  purchase  of  a 
house  did  not  indicate  any  intention  of  acquiring  a  new 
domici],  much  less  the  purchase  of  a  shop>  or  of  a  place 
for  the  deposit  of  goods. 

CCXLI.  And  their  opinions  have  been  adopted  by  all 
European  jurists.  But  if  a  person  places  his  wife  and 
family  and  "  household  gods "  (under  which  class  heir- 
looms, pictures,  and  muniments  might  reasonably  be  in- 
cluded {k)  )  in  a  particular  place,  the  presumption  of  the 
abandonment  of  a  former  domicil,  and  of  the  acquisition 
of  a  new  one,  is  very  strong  {I). 

COXLII.  In  Ommaney  v.  Bingham  (m),  the  circum- 
stance that,  wherever  Sir  Charles  Douglas  went  on  service 
(which  he  did  in  divers  countries  and  under  divers  govern- 
ments), he  left  his  wife  and  family  in  England,  and  alwn js 
returned  to  them  there,  was  holden  to  be  one  of  the  criteria 
which  marked  his  Domicil ;  though  the  principal  circum- 
stance was  his  dying  in  the  English  service. 

balanceroit  pas  un  moment  a  en  reconnoitre  toute  I'autorit^." — Cochin^ 
tome  i.  p.  6.  [See  Dutch  Civil  Code,  tit.  iv.  art.  80,  cited  ante,  §  ccxxv. 
note  (r).] 

(j)  "  lUud  certum  est,  neque  solo  animo  atque  destinatione  patris- 
familias,  aut  contestatione  sola,  sine  re  et  facto,  domicilium  constitui  ; 
neque  sola  domus  comparatione  in  aliqua  regione  ;  neque  sola  habita- 
tione  sine  proposito  illic  perpetuo  morandi  :  cum  Ulpianus  a  domicilio 
habitationem  distinguat,  dum  asserit,  legem  Corneliam  injuriarum  do 
domo  vi  introita  adomnem  habitationem  in  qua  paterfamilias  habitat,licet 
ihi  domicilium  non  habeat,  pertinere,"  &c.  See  J.  Voet,  lib.  v.  t.  i.  s.  98, 
citing  1.  lex  Cornelia,  5  §  si  tamen  5  ff.  de  injuriis,  &c,,  and  other 
passages  of  the  Civil  Laws. 

{k)  See  argument  in  Somerville  v.  Lord  Somerville. 
(/,)  "  Accedit"  (says  Grotins,  in  an  opinion  cited  hy  Henry)  "altera 
conjectura  ex  invectione  familise  et  bonorum,"  &c.—  Odwin  v.  Forhes, 
Appendix,  p.  198.     [See  Aitchison  v.  Dixon,  L.  R.  10  Uq.  p.  589.] 

(m)  Cited  in  5  Veseifs  Be}).  757.  See  also  The  Ann,  1  Dodson's 
Admiralty  Reports,  p.  224. 
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CCXLIII,  111  Bempde  v.  Johnson  (the  case  of  the  Mar- 
quis of  Annandale),  Lord  Loughborough  ascribed  con- 
siderable importance  to  the  fact  of  marriage.  "  In  the 
"  latter  part  of  his  life  "  (he  says)  "  his  Domicil  de  facto 
"  was  -unquestionably  in  England;  during  the  latter  part 
"  of  it,  and  from  an  epoch  remarkable  enough  when  con- 
"  tracting  a  second  marriage  and  forming  a  new  family 
"  at  that  period,  all  the  circumstances  of  his  family  point 
"■  much  more  to  England  than  to  Scotland  "  (i^i.). 

CCXLIV.  The  Marquis  de  Gassion  was  born  in 
Beam,  where  he  had  his  Domicil  of  Origin.  He  after- 
wards resided  a  long  time  in  Paris,  and  he  had  also  a 
residence  at  Pau,  where  he  made  his  will.  He  died  at 
Pau,  and  the  question  was,  whether  the  Original  Domicil 
in  Beam  had  been  superseded  by  a  real  Domicil  at 
Paris.  It  appeared  that  he  had  married  there,  that  the 
marriages  of  his  children  took  place  there,  and  that 
he  had  described  himself  in  a  power  of  attorney  as  "  de 
"  present  .a  Pau,  mais  demeurant  a  Paris."  The  facts  of 
his  having  made  a  will  and  died  at  Pau  were  not  holden 
sufficient  to  mark  an  intention  of  re-establishing  his 
domicil  there  ;  whilst  the  other  circumstances  were  holden 
to  have  proved  a  domicil  animo  et  facto  at  Paris  (o). 

CCXLV.  "He  is  not  a  married  man"  (p)  (said  Lord 
Stowell,  in  the  case  of  the  Phoenix),  "  holding  any  con- 
"  nection  with  that  place  by  the  residence  of  his  wife  and 
"  family."  It  was  holden,  however,  by  the  same  high 
authority,  that,  in  the  case  of  a  North  Briton  by  birth, 
personally  residing  in  America,  having  been  admitted  a 
citizen  of  the  United  States  and  engaged  in  American 
trade,  the  mere  circumstance  of  leaving  a  wife  and  family 
in  Scotland  would  not  avail  to  retain  his  national  cha- 
racter.   Dr.  Story  says,  "  If  a  married  man  has  his  family 

{n)  Bempde  v.  Johnson,  3  Vesei/s  Reports,  p.  201. 
(o)  Surge's  Commentaries  on   Coloriial  and  Foreign  Laws,   vol.   i. 
p.  45.     Benisart,  Domicile,  1.  s.  5. 
(»)  3  a.  Roh.  Adm.  Rep.  p.  139. 
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"  fixed  in  one  place,  and  he  does  his  business  in  another, 
"  the  former  is  considered  the  place  of  domicil "  {q). 

CCXLVI.  In  the  following  American  cases,  the  wife 
and  family  were  much  considered  as  criteria  of  Domicil. 

Mellen,  C.  J.,  said  (r),  "  If,  according  to  legal  princi- 
*  pies,  Isaac  Stanton,  the  pauper,  is  to  be  considered  as 
'  having  resided,  dwelt,  and  had  his  home  in  Parsonfield, 
'  on  the  21st  of  March,  1821,  then  he  gained  a  settlement 
'  by  virtue  of  the  act  (s)  passed  on  that  day  relating  to 
'  the  settlement  and  support  of  the  poor.  It  appears  that 
'  from  1800  or  1801  to  1817,  he  lived  with  his  wife  and 
'  children  in  Parsonfield,  with  the  exception  of  a  short 
'  time,  during  which  he  resided  in  another  town,  about 
^  the  year  1812  ;  that,  in  1817,  he  separated  from  his  wife 
'  and  family,  and  has  never  had  any  connection  with  them 
'  since  ;  though  he  has  continued  generally  to  reside  in 
'  Parsonfield,  sometimes  employed  in  his  trade  of  a  mason 
'  there,  and  in  adjoining  towns,  and  sometimes  idle  (as 
'  mentioned  in  the  exceptions)  {t).  It  appears  also  that, 
'  with  the  exception  of  nearly  a  year,  the  wife  and 
'  children  have  lived  and  kept  house  in  that  town.  From 
'  these  facts,  what  is  the  legal  conclusion  as  to  the  domicil 
'  of  the  pauper?  It  is  clear  that,  during  all  the  time 
'  that  he  resided  in  Parsonfield,  and  lived  with  his  family, 
'  he  dwelt,  in  the  strictest  sense  of  the  words,  and  had  his 
'  home  in  that  town.  In  this  situation  he  was  in  1817, 
'  and  since  that  time  he  has  generally  resided  there. 
'  There  is  no  fact  in  the  case  tending  to  show  that  he  has 
'  ever  contemplated  a  residence  in  any  other  town,  or  has 
'  in   any  manner   lost  his    right    as  a  townsman   on  an 


(q)  Conflict  of  Laws,  p.  50.  [See  Piatt  v.  Attorney-General  of  Neiu 
South  Wales,  L.  B.  3  App.  Ca.  p.  336.] 

(r)  The  Inhabitants  of  Parsonfield  v.  PerJcms.  2  Greenleafs  Cases 
in  the  Supreme  Judicial  Court  of  the  State  of  Maine,  p.  414  (1824). 

(s)  Statutes  of  Maine,  1821,  c.  cxxii.  s.  22. 

(t)  Brought  by  bill  of  exceptions  from  the  Court  below,  wlicsQ 
judgment  was  reversed. 
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"  election  of  state,  county,  or  town  officers,  so  far  as  resi- 
"  dence  could  give  or  affect  such  right.  Nor  is  there  any 
"  fact  by  which  it  appears  that  he  may  not  return  to  and 
"  live  with  his  family  whenever  he  may  be  inclined  to  do 
"  so  ;  or,  in  a  word,  that  he  may  not  resume  his  rights  as 
"  the  head  of  his  family  and  former  home  at  his  option. 
"  As  he  has  not  become  domiciled  in  any  other  town,  and 
"  for  the  other  reasons  suggested,  we  are  of  opinion  that 
"  his  Domicil  in  Parsonfield  must  be  considered  as  con- 
"  tinning  and  existing  when  the  act  was  passed :  of  course 
"  he  then  gained  a  legal  settlement  in  that  town,  and  the 
"  defendant  was  not  gailty  of  the  violation  of  any  law  in 
"  bringing  the  pauper  into  the  tov/xi  of  Parsonfield,  and 
"  leaving  him  there,  as  alleged  in  the  writ.  We  sustain 
"  the  exception,  and  the  verdict  is  set  aside." 

CCXLYII.  In  another  American  case  (u),  the  circum- 
stance of  the  person  whose  Domicil  was  disputed,  being 
unmarried,  had  great  weight  with  the  Court.  It  was  a 
case  of  assumpsit  on  a  promissory  note,  and  there  was  a 
plea  to  the  jurisdiction  that  the  defendant  is  not  a  citizen 
of  Rhode  Island,  as  set  forth  in  the  writ,  and  issue 
thereon. 

At  the  trial  it  appeared  in  evidence  that  the  defendant 
was  a  native  citizen  of  Rhode  Island  ;  and  that  his  mother, 
his  father  being  dead,  still  resided  in  Providence,  in  that 
State,  on  the  family  estate.  The  defendant  was  a  young 
unmarried  man,  and  was  in  partnership  in  New  York  for 
some  time.  This  commercial  house  in  New  York  had 
failed ;  and,  upon  that  failure,  he  returned  and  resided 
■with  his  mother  at  Providence.  At  the  time  of  the  service 
of  the  writ  he  was  engaged  as  a  clerk  in  the  store  of  his 
brother  in  the  State  of  Connecticut.  But  he  made  fre- 
quent visits  to  his  mother  in  Providence,  and  no  act  ap- 
peared to  sbov/  any  intention  of  a  permanent  domicil  in 
Connecticut.     Upon  these  facts  the  case  was  submitted  to 

{u)  Catlin  V.  Gladding,  4  Mason^ti  Circuit  Court  Bep.  p.  308. 
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the  Courfc  by  Searle  for  the  plaintiff,  and  R.  W.  Greene 
for  the  defendant. 

Story,  J. — "The  opinion  of  the  Court  is,  that  the 
'"'  defendant  is  a  citizen  of  Rhode  Island,  and  that  the 
"  plea  is  not  maintained.  His  birth  was  in  that  State  ; 
"  the  family  estate  is  there,  and  his  mother  remains  on  it. 
"  The  defendant  is  unmarried.  While  he  was  resident  at 
"  New  York  on  business,  he  may  be  deemed  to  have  ac- 
"  quired  a  citizenship  there,  as  he  probably  intended  a 
"  permanent  domicil.  But  when  the  house  failed,  he  gave 
"  up  his  residence  in  New  York  and  returned  to  his 
"  mother's  family.  Under  such  circumstances  he  must  be 
"  presumed  to  have  regained  the  family  domicil,  and  to 
"  have  returned  to  his  native  allegiance.  The  native 
"  character  and  domicil  easily  revert,  and  fewer  circum- 
"  stances  are  necessary  to  establish  it  than  a  foreign 
"  domicil.  Upon  his  return  from  New  York  he  re- 
"  acquired  his  native  citizenship.  What  evidence  is  there 
"  that  he  has  since  changed  it  P  It  does  not  appear  that 
"  he  had  any  intention  of  becoming  a  citizen  of  Connec- 
"  ticut.  For  aught  in  the  case  his  engagement  may  be 
"  merely  temporary  until  he  can  get  other  business,  and 
"  without  any  intention  of  changing  his  domicil.  The  case 
"  might  have  been  different  if  he  had  had  a  family,  and 
"  removed  with  them  into  Connecticut.  Such  an  act  would 
"  afford  prima  facie  evidence  of  a  change  of  permanent 
"  domicil.  The  judgment  must,  therefore,  be  for  the 
"  plaintiff." 

CCXLVIII.  In  the  case  of  Cornelius  Van  Leeuw en,  re- 
ferred to  above,  the  absence  of  any  domestic  establishment, 
and  the  mere  boarding  and  lodging  of  the  person  in  the 
place  where  his  trade  was  carried  on,  were  the  chief  cir- 
cumstances relied  upon  to  show  that  no  domicil  had  been 
acquired  in  that  place  (a?). 

CCXLIX.  In  America,  owing  probably  to  the  habit  of 

(;r)  Vi-^e  supra,  §  ccxxv. 
VOL.  IV.  N 
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tlie  country,  little,  if  any,  stress  seems  to  have  been  laid 
upon  the  fact  of  a  person  being  only  a  boarder  or  a  lodger 
at  a  place.  "  On  a  question  of  domicil "  (it  was  said  by 
President  Rush),  "  the  mode  of  living  is  not  material, 
"whether  on  rent  at  lodgings,  or  in  the  house  of  a  friend. 
"  The  apparent  or  avowed  intention  of  constant  residence, 
"not  the  manner  of  it,  constitutes  the  domicil  "  {y). 

V.    HOUSE    OF    TRADE. 

CCL.  In  the  foregoing  cases,  the  circumstances  of 
marriage  and  family  were  not  encountered  by  presump- 
tions arising  from  a  second  establishment,  in  which  the 
person's  business  was  carried  on.  But  even  in  these  cases, 
it  is  said  by  great  authority  that  the  locality  of  the  wife 
and  family  would  be  the  better  criterion  of  the  domicil. 

CCLI.  Dr.  Story  says  (0),  "If  a  married  man  has  his 
"  family  fixed  in  one  place,  and  he  does  his  business 
"  in  another,  the  former  is  considered  the  place  of  his 
"  domicil." 

CCLII.  He  relies  for  this  position  upon  the  text  of  the 
Eoman  Law,  as  adopted  and  enforced  by  French  Jurists ; 
but  not  upon  any  decided  cases  in  the  Courts  of  England 
or  America  {zz), 

CCLIII.  It  is,  however,  an  opinion  in  some  degree 
confirmed  by  Grotius,  who,  deciding  the  domicil  of  an 
intestate  in  the  Netherlands,  observed  that  the  Law  of 
Embden  will  not  prevail ;  "  for  although  his  partnership 
"  firm  was  there,  yet  he  had  no  habitation  there ;"  and  in 
the  case  of  Van  Leeuwen,  as  has  been  shown,  the  house  of 
trade  was  not  holden  to  counterbalance  the  Domicil  of 
Origin. 

(y)  Guier  v.  0^ Daniel,  1  Binney^s  (Pennsylv.)  Rep.  p.  349,  note. 
See  too  the  case  of  the  United  States  v.  The  Penelope.  Peters^  Ad- 
miralty Decisions,  p.  450.  In  Craigie  v.  Lewin,  furnished  lodgings 
were  treated  as  no  criterion  of  domicil. — 3  Curtels's  Ecd.  Rep.  p.  447. 

(2)  Conflict  of  Laws,  c.  iii.  s.  46. 

[{zz)  See  now  Piatt  v.  Atty.-Gen.  of  N.  S.  Wales,  L.  R.  3  App. 
Cap.  336,  where  wife  and  family  outweighed  ^?ace  of  business.'] 
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CCLIV.  The  following  case  is  selected  by  Henry  from 

the  "  Appendix  ad  Kollandsclie    Consultatien,'*''    as   one  in 

wliicli   the   testator  had  clearly  abandoned   his  Original 

Domicil :  the  principal  evidence  of  his  having  done  so  v^as 

his  carrying  on  his  business  elsewhere.     "  L.  G.,  a  North 

'  Hollander  by  birth,  having,  for  more  than  thirty  years, 

'  fixed  his  residence  at  Dantzick,  without  change,  and  car- 

'ried  on  his  business  there,  made  his  will,  conformably 

'  to  the  solemnities  required  by  the  law  of  that  place ; 

'  whereby,  after  leaving  some  legacies,  he  left  the  rest  of 

'  his  property  to  his  heirs  ah  intestato,  without  declaring 

'  who  they  were.     His  property  consisted  in  merchandise, 

'  outstanding  debts,  rights  of  action,  and  immoveable  pro- 

'  pert^,  both  at  Dantzick  and  North  Holland;  and  the 

'  question  was,  whether  the  law  of  the  domicilium  habita- 

^  tionis  or  of  the  domicilium  originis   should  prevail  as  to 

'  the  succession." 

CCLV.  The  opinion  of  counsel  was  as  follows  : — "  As  it 
'  appears  that  L.  G.  for  upwards  of  thirty  years  has  dwelt 
'  at  Dantzick  until  his  death,  without  any  indication  of  a 
'  wish  to  return  to  his  birthplace,  it  is,  therefore,  manifest 
'  that  he  must  be  understood  to  have  renounced  this,  and 
'  to  have  fixed  his  domicil  at  Dantzick,  per  textus  express,  m 

*  I.  ejus  27,  §  1,  ff.  ad  Municip.  I.  7,  cod.  de  Incolis  : '  nam  ibi 
'  '  quis  domicilium  habere  intelligitur  ubi  larem  et  for- 

*  '  tunarnm  summam  constituit,  undo  (rursus)  non  sit  dis- 
'  '  cessurus  si  nihil  avocet.'  Whence  it  follows  that  the 
'  said  L.  G.  having  thought  proper  to  appoint  as  his 
'  heirs,  his  heirs  ab  intestato,  must  be  understood  to  have 
^  meant  those  who,  according  to  the  law  of  his  domicilium 
'  habitationis,  would  succeed"  (a). 

CCLVI.  "  No  position  "  (says  Lord  Stowell)  "  is  more 
'  established  than  this,  that  if  a  person  goes  into  another 
'  country  and  engages  in  trade  and  resides  there,  he  is,  by 


(a)  Odwin  v.   Forbes,  Appendix,  pp.  208-9. 

N  2 
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"  tlie  law  of  nations,  to  be  considered  as  a  merchant  of 
"  that  countr}^ ;  "  that  is  to  say,  as  domiciled  there  (h). 

CCLVII.  Many  passages  in  the  luminous  commentary 
on  International  Law  contained  in  the  reports  from  which 
this  case  is  cited,  show  the  anxious  care  with  which  that 
great  Judge  invariably  guarded  this  position :  thus,  recent 
establishment  was  holden  to  constitute  a  domicil  where 
intention  of  making  a  permanent  residence  was  proved 
upon  the  party  (c). 

CCLYIII.  No  fugitive  visits  to  the  native  country  were 
allowed  to  counteract  the  presumption  of  domicil  arising 
from  a  regular  course  of  employment  in  a  foreign  country 
and  trade  {d). 

COLIX.  The  Consul  who  traded  in  the  country  where 
he  resided  was  not  permitted  to  cover  his  mercantile  with 
his  official  character  (e).  A  neutral  subject  found  residing 
in  a  foreign  country  was  presumed  to  be  there  animo  ma- 
nendi, and  if  a  state  of  war  brought  his  national  character 
into  question,  it  lay  upon  him  to  explain  the  circumstance 
of  his  residence  (/). 

CCLX.  The  owner  of  a  landed  estate,  who  confined 
himself  to  the  shipment  of  its  produce,  was  said  not  to 
stand  exactly  ou  the  same  footing  as  a  general  merchant 
retaining  a  Mercantile  Domicil  by  his  house  of  trade  (g). 

CCLXI.  The  cases  referred  to  which  contain  the  enun- 
ciation of  this  doctrine  were  indeed  cases  occurring  in  time 
of  war,  and  at  a  time  when  it  was  often  a  matter  of  great 
difficulty  to  discover  the  trader  in  the  enemy's  commerce, 
who  sought  to  disguise  himself  under  the  garb  of  a  neu- 


(h)  The  Indian  Chief,  3  C.  Roh.  Adm.  Rep.  p.  18.  The  Matchless, 
1  Haggardh  Adm.  Rep.  p.  103.  The  Rendsburg,  4  C.  Rob.  Adm.  Rep. 
p.  139.     The  President,  5  ib.  p.  279. 

(c)  The  Diana,  5  ib.  p.  60. 

(d)  The  Vriendschap,  4  C.  Rob.  Adm.  Rep.  p.  166. 

(e)  The  Indian  Chief,  3  ib.  p.  27. 
(/)  The  Bernon,  1  ib.  p.  102. 

(g)  The  T)rie  Gebroeders,  4  ih.  p.  235. 
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tral,  or  to  retain  his  native  character.  They  were  cases 
of  Commercial  Domicil ;  and,  in  the  first  place,  it  must  be 
recollected  that,  with  respect  to  cases  of  this  description, 
it  has  been  holden  that  there  may  be  transactions  so  radi- 
cally national  as  to  impress  the  national  character,  in- 
dependently of  the  local  residence  of  the  parties  iji).  The 
doctrine  contained  in  these  and  other  cases  decided  by 
Lord  Stowell,  was  formally  and  judicially  recognised  by 
the  Supreme  Court  of  the  United  States,  in  the  great  case 
of  the  Venus,  Eae  master  [i).  But,  as  has  been  already 
observed,  further  evidence  of  the  animus  manendi  will 
generally  be  required  to  fix  a  Testamentary  Domicil  in 
time  of  peace. 


VI.    DEPOSITORY    OF    PAPERS    AND    MUNIMENTS. 

CCLXII.  It  may  be  that  a  man  may  have  two  places 
of  residence,  in  different  countries,  and  spend  his  time, 
with  his  family,  equally,  or  nearly  so,  at  both. 

CCLXIII.  In  this  case,  one  criterion  of  domicil  will  be 
the  having  deposited  at  one  of  the  two  places  his  most 
valuable  papers  and  muniments,  and  also,  according  to  the 
civilians  [I),  the  most  valuable  part  of  his  goods ;  though 
money  in  the  funds  would  be  an  exception  to  this  rule, 

Qi)  The  Vigilmitia,  1  ib.  pp.  12-15.  The  Boedes  Lust,  5  ib.  p.  233. 
The  Phcenix,  ib.  p.  20. 

(i)  8  GrancKs  Rep.  p .  279  ;  and  see  Wheaton''s  International  Law, 
§§  328-332. 

(l)  "  Sed  si  de  animo  expresso  non  constat,  et  aliquis  in  diversis 
locis  bona  habeat,  ibi  prsesumitur  habere  domicilium,  ubi  maxima 
patrimonii  quantitas  sita,  nam  in  dubio  ibi  videtur  habere  animum 
potissimiim  commorandi." — Barbosae  et  Taborls  loci  communes  Juris- 
prudentioe,  lib.  iv.  c.  li.     De  Domicilio. 

"  Quando  vero  versabimur  in  dubio,  ut  si  incola  niinquam  declara- 
verit,  veHt  necne  in  loco  domicilium  contrahere,  ibi  tamen  bonam  partem 
bonorum  suorum  transtulerit,  dicendum  erit  ex  eo  solo  prsesuini  domi- 
cilium contractum."  Opinion  of  Bartolus,  adopted  by  Mascardus^ 
who  adds,  however,  "  Illud  vero,  quod  modo- diximus,  pra3sumi  domi- 
cilium contractum,  quod  auis  alibi  majorem  partem  bonorum  simnim, 
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little,  if  any,  inference  of  domicil  being  deducible  from 
their  locality. 

CCLXIV.  From  the  accidental  place  of  debts,  bills 
of  exchange,  &c.,  no  presumption  arises.  In  Bruce  v. 
Bruce  (m).  Lord  Chancellor  Thurlow,  overruling  on  this 
point  the  Court  of  Session,  observed  :  "  That  he  professed 
"  not  to  see  how  the  property  could  be  considered  in  Eng- 
"  land.  It  consisted  of  debts  owing  to  the  deceased,  or 
"  money  in  bills  of  exchange  drawn  on  the  India  Company. 
''  Debts  have  no  situs ;  they  follow  the  person  of  the 
"  creditor." 

And  in  the  case  of  Somerville  v.  Lord  Somerville,  already 
referred  to,  the  Lord  Chancellor  said:  "It  is  hardly  pos- 
'^  sible  to  contend  that  money  in  the  funds,  however  large, 
"  shall  preponderate  against  his  residence  in  the  country 
"  and  his  family  seat." 

VII.    THE    MANSION-HOUSE. 

CCLXV.  Another  principal  criterion,  in  cases  of  double 
residence,  has  been  the  existence  of  a  mansion-house.  It 
has  been  shown  that  a  mere  habitation,  or  dwelling-house, 
constitutes  a  presumption  of  domicil  of  the  slightest  kind. 
In  Somerville  v.  Lord  Somerville  (in  which  there  was  a  con- 
flict between  two  acknowledged  domicils),  the  Master  of 
the  Rolls  observed :  "  That  from  a  particular  period  Lord 
"  Somerville  had  determined  not  to  abandon  his  mansion- 
"  house :  so  far  from  it,  he  made  overtures  with  a  view  to 
"  get  apartments  in  Holyrood  House:  from  which  I  con- 
"  jecture,  that,  if  that  application  had  been  granted,  he 
"  might  have  been  induced  to  spend  more  time  than  he  did 

transtulerit,  ita  intelliges,  ut  ex  ilia  translatione  sola  non  probetur 
domicilium,  quod  erat  alibi,  esse  extinctum,  cum  quis  possit  habere 
domicilium  pluribus  in  locis." — Mascardus  de  Prohationihus,  Concl. 
DXXXV.  ss.  20-24  (vol.  i.  p.  522). 

To  the  same  effect,  Farinacius,  Gonsiliorimo  lib.  i.  consil.  85,  nu.  168. 

(m)  See  note  to  Marsh  v.  Hutcldnson,  2  Bosanquet  c&  PidUr's  Rep. 
p.  229. 
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"  in  Scotland.  He  came  to  London.  I  will  not  inquire 
"  how  soon  he  took  a  permanent  residence  there ;  hut  I 
''  admit  from  that  time  he  mafiifested  an  intention  to  reside 
^'  a  considerable  part  of  the  year  in  London,  hut  also  to  keep 
"  his  estahlishment  in  Scotland,  and  to  spend,  as  nearly  as 
"  possible,  half  of  the  year  in  each.  He  took  a  lease  of  the 
"  house  evidently  with  the  intention  to  have  a  house  in 
"  London  as  long  as  he  lived,  with  a  manifest  intention  to 
"  divide  his  time  between  them."  Then,  after  repudiating 
the  notion  that  the  circumstance  of  the  death  should 
decide  the  question,  and  alluding  to  the  cases  collected  by 
Denisart,  he  proceeds :  "  The  fair  inference  from  these  is, 
"  that  a  person,  not  under  an  obligation  of  duty  to  live  in 
"  the  capital  in  a  permanent  manner,  as  a  nobleman  or 
*'  gentleman  having  a  mansion-house,  his  residence  in  the 
"  country,  and  visiting  the  metropolis  for  any  particular 
••''  purpose,  shall  be  considered  domiciled  in  the  country. 
"  On  the  other  hand,  a  merchant,  whose  business  lies  in 
"  the  metropolis,  shall  be  considered  as  having  his  domicil 
"  there,  and  not  at  his  {n)  country  residence.  It  is  not 
"  necessary  to  enter  into  this  distinction,  though  I  should  he 
"  inclined  to  concur  in  it.  I  therefore  forbear  entering 
'•'  into  the  cases  of  Mademoiselle  Clermont  de  8t.  Aignan  (o) 
"  and  the  Gomte  de  Choiseul,  and  the  distinction  as  to  the 
"  acts  of  the  former  describing  herself  as  of  the  place  of 
"  the  country ;  "  and  he  adds,  "  it  is  of  no  consequence 
"  whether  more  or  less  money  was  spent  at  the  one  place 
"  or  the  other,  living  alternately  in  both." 

CCLXYI.  As  a  proof  that  the  domicil  of  the  Marquis 
de  Saint-Pater  was  in  Maine,  and  not  at  Paris,  Cochin 

(n)  Compare  the  language  of  Farinacius  :  "  Quod  eo  magis  procedit, 
quia  haec  mobilia  non  erant  in  loco  Subiaci  perpetuo  permansura,  sed 
ad  tempus  tantum  :  cum  Paulus  illuc  accesserit  recreationis  causa,  ad 
effugiendos  calores  sestivos,  &c.  Et  quia  non  censentur  esse  ejus  loci  in 
quo  sunt  ilia  quae  ad  tempus  tantum  sunt  in  eo  loco,  ad  alium  locum 
revocanda,  sed  dicuntur  esse  illius  loci  ad  quem  revocanda  sunt.  ' — 
Consiliorum  lib.  i.  consil.  71,  nu.  2. 

(o)   Vide  s}ipra^  §  ccxxiv. 
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urges  that  at  the  latter  place  were  "  his  household,  his 
"  domestic  servants,  his  furniture,  all  that  he  had  need  of 
"  for  daily  use — all,  in  one  word,  which  the  Law  calls 
"  '  instrumentum  domesticum ; '  whereas  at  Paris  he  had 
"  lived  either  in  a  friend's  house, or  in  an  ' hotel  garni'"  (_p). 

CCLXYII.  In  the  case  of  Balfour  v.  Scott,  which  is 
cited  in  the  report  of  the  foregoing  case,  it  was  proved 
that  Mr.  Scott,  whose  domicil  was  disputed,  had  intended 
completely  to  abandon  his  domicil  in  Scotland.  Twelve 
years  before  his  death,  he  had  dismantled  his  mansion- 
house  and  broken  up  his  establishment,  leaving  only  a 
gardener  there.  He  paid  two  or  three  visits  to  Scotland, 
but  on  such  occasions  resided  with  his  friends  -,  and  during 
the  latter  period  of  his  life,  even  these  visits  were  discon- 
tinued. He  had  invested  all  his  money  in  the  funds.  It 
was  holden  by  the  House  of  Lords  that  the  Domicil  of 
Origin  in  Scotland  had  been  abandoned. 

CCLXYIII.  In  the  case  of  the  Dowager  Queen 
Henrietta  Maria,  her  palace  of  Somerset  House  was  urged 
as  a  far  stronger  criterion  of  domicil  than  the  house  she 
possessed  at  Paris  (q). 

GCLXIX.  In  the  case  of  Ommaney  v.  Bingham,  before 
referred  to,  there  was  no  mansion-house,  or  even  estate, 
to  corroborate  the  Domicil  of  Origin,  circumstances  which 
were  much  insisted  upon  by  counsel  in  distinguishing  it 
from  the  case  of  Somerville  v.  Lord  Somerville. 

CCLXX.  In  Lord  AnnandaWs  case,  there  was  also 
no  mansion-house ;  there  was  evidence  only  that  he  had 
stamped  with  his  foot  upon  the  ground  of  his   Scotch 


(p)  Cochin,  tome  i.  p.  6  :  "  En  iin  mot,  ce  que  la  loi  appelle 
Hnstrumentum  domesticum  ;'"  and  p.  8  :  "  On  a  trouve  des  meubles 
dans  Tappartement  de  Paris  :  mais  on  en  a  trouve  une  plus  grande 
quantite  a  Loresse,  et  des  meuhles  qui  indiquent  le  veritable  domicile  : 
eavoir,  toute  la  batterie  de  cuisine,  le  linge  ordinaire,  tant  de  table  que 
des  chambres,  et  generalement  tout  ce  qui  compose,  si  on  pent  parler 
ainsi,  tout  I'attirail  d'une  maison. " 

(q)  Life  of  Sir  L.  Jenkins,  vol.  ii.  p.  669. 
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estate,  and  said,  "Here  I  built  my  house  !"  (c^^) .  The 
iabsence  of  the  mansion-house  was  a  material  fact  in  the 
case ;  for  Lord  Annandale,  like  Lord  Somerville,  was  one 
of  the  sixteen  Scotch  peers. 

CCLXXI.  So,  too,  it  has  been  said  that  in  the  sub- 
sequent case  of  De  Bonneval  v.  De  Bonneval  (r),  the  esta- 
blishment and  ancestral  chateau  of  the  deceased  in  France 
were  very  important  ingredients  in  the  decision  that  the 
domicil  was  French,  and  a  long  lease  of  a  house  in  London 
which  was  kept  by  two  female  servants,  was  not  holden  to 
be  any  counterpoise  to  the  inference  of  domicil  deducible 
from  the  family  mansion.  Though  the  learned  Judge 
said,  "his  taking  the  lease  of  a  house  for  eight  years 
"  would  be  a  strong  fact  to  show  intention  if  it  had  been 
'^  followed  up  by  a  continued  residence  there." 

CCLXXII.  On  the  other  hand,  much  stress  was  laid 
upon  the  fact  that  his  correspondence,  extending  over  a 
long  period  of  time,  and  the  family  plate  and  papers  were 
kept  at  his  chateau  in  France.  In  the  case  of  Warrender 
V.  Warrender,  the  deceased's  having  "his  capital  man- 
"  sion  "  in  Scotland  was  considered  among  the  principal 
circumstances  which  fixed  his  domicil  in  Scotland  (s). 
Letters  addressed  to  a  person  at  a  particular  place  are 
very  slight,  if  any,  evidence  of  domicil,  though  the  answers 
to  them  may  be  (Q. 

CCLXXIII.  In  the  case  of  the  Marquis  de  Saint-Pater, 
a  sort  of  Journal  written  in  his  own  hand,  and  entitled 
"  Memoire  de  mes  voyages  et  sejours  a  Paris,"  was  strongly 
urged  as  a  proof  that  Paris  was  not,  and  that  Loresse  was, 
his  domicil.     It  was  said  to  bring  the  latter  place  directly 


(qq)  Referred  to  in  5  Vesey^s  Eep.  p.  765. 

(r)  1  Curteis's  Ecd.  Rep.  p.  856,  a.d.  1838. 

(s)  2  Clark  (hFinnelly's  Bep.  p.  520. 

(t)  "  On  ne  peut  prouver  le  sejour  d'lme  personne  dans  un  lieu 
uniquement  parce  qu'on  lui  a  adresse  des  lettres  dans  le  meme  endroit ; 
ce  ne  seroit  que  par  ses  reponses  qu'on  pourroit  le^stifier." — Cochin, 
tome  ii.  p.  411. 
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under  the  definition  of  the  Roman  Law,  {u)  and  so  was  the 
fact  that  all  his  title  deeds  and  valuable  papers  were  kept 
at  Loresse  {w), 

CCLXXIV.  In  the  very  important  case  of  Munro  v. 
Munro  {x),  before  referred  to,  Lord  Chancellor  Cottenham, 
commenting  upon  the  various  evidences  of  intention 
evinced  by  the  conduct  of  Sir  Hugh  Munro,  observed, 
"  That  he  took  a  lease  of  the  house  in  Gloucester  Place, 
"  and  formed  an  establishment  there,  has  been  much 
"  relied  upon,  and,  in  the  absence  of  better  evidence  of 
'^  intention  as  to  his  future  domicil,  might  be  important 
"  as  affording  evidence  of  such  intention,  but  cannot  be 
"  of  any  avail  when,  from  the  correspondence,  the  best 
^'  means  are  afforded  of  ascertaining  what  his  real  in- 
"  tentions  were.  The  having  a  house  and  an  establish- 
"  ment  in  London  is  perfectly  consistent  with  a  domicil 
"  in  Scotland.  This  fact  existed  in  Somerville  v.  Lord 
^'  Somerville,  and  in  Warrender  v.  Warrender," 

CCLXXY.  In  this  case  of  Munro  v.  Munro  it  was 
proved  that  the  family  mansion  was  undergoing  repair, 
and  that  furniture  had  been  purchased  for  it.  It  was 
urged  in  the  argument  in  Somerville  v.  Lord  Somerville, 
that  family  pictures  might,  in  some  degree,  denote  the 
family  mansion,  and  be  considered  as  answering  to  the 
lares  of  the  Eomans. 

VIII.    DESCRIPTION    IN    LEGAL     DOCUMENTS. 

CCLXXVI.  Lord  Somerville  was  described  in  the 
books  of  the  Bank  of  England  as  of  Henrietta  Street, 
Cavendish  Square,  but  it  was  successfully  contended  in 
argument  that  this  was  merely  the  designation  of  the 
broker,  and  could  furnish  no  inference. 

CCLXXVII.  In  Curling  v.  Thornton,  the  circumstance 

(u)  "  Unde  cum  profectus  est,  peregrinari  videtur  ;  quodsi  rediit, 
peregrinari  jam  destitit." — Code,  lib.  x.  t.  xxxix.  7- 
(w)  Cochin,  tome  i.  pp.  7,  9. 
(x)  7  Clark  d-  FinnoMyh  Rep.  p.  881. 
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of  Colonel  Thornton's  having  applied  for  and  obtained  a 
Yojal  ordinance  assuring  to  him  certain  privileges  so  long 
as  he  resided  in  France,  and  a  territorial  title,  was  not 
holden  by  Sir  John  Nicholl  to  weigh  in  the  scale  against 
the  circumstances  of  his  Domicil  of  Origin,  and  of  his 
houses  containing  family  papers  and  valuable  moveables, 
which  were  in  England  {y). 

CCLXXYIII.  But  it  is  to  be  remembered  that  the 
opinion  of  this  learned  Judge,  that  a  British  subject  could 
not  select  a  Foreign,  in  complete  derogation  of  his  British 
domicil,  pervades  this  case,  and  that  such  opinion  has 
been  subsequently  pronounced  erroneous. 

CCLXXIX.  In  De  Bonneval  v.  De  Bonneval  the  Court 
observed  :  "  I  am  not  inclined  to  pay  much  attention  to  the 
"  descriptions  of  the  deceased,  in  the  legal  proceedings  in 
"  France,  for  it  may  have  been  necessary,  as  the  proceed - 
"  ings  related  to  real  property,  that  he  should  describe 
"  himself  as  of  some  place  in  that  kingdom." 

CCLXXX.  In  the  Marquis  de  Gassion^s  case,  already 
referred  to,  his  description  in  a  power  of  attorney  as  "  de 
"  present  a  Pau,  mais  demeurant  a  Paris,"  seems  to  have 
influenced  the  decision  that  his  domicil  was  at  the  latter 
place. 

CCLXXXI.  The  weight  due  to  this  species  of  evidence 
must  very  much  depend  upon  the  particular  circumstances 
of  each  case ;  but  it  would  rarely  be  safe  to  discard  alto^ 
gether  the  consideration  of  it. 

CCLXXXII.  It  should  be  observed  that  French  law- 
yers appear  to  have  always  laid  considerable  stress  upon 
it.  Thus,  in  the  case  of  the  Marquis  de  Saint-Pater — as 
a  preface  to  which  Cochin  has  prefixed  the  title,  "  Where 
"  ought  the  domicil  of  a  deceased  to  be  fixed  who  has 
"  varied  in  his  declarations  ?  " — and  where  the  question 
was,  whether  the  Marquis  was  domiciled  at  Paris,  or  in 
Maine,  the  notarial  acts  in  which  he  is  described  as  "  de^ 

(ij)  2  Addams^s  Rep.  p.  6. 
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"  meurant  a  Paris,"  or  "  demeurant  a  Loresse,"  &c.,  are 
carefully  summed  up  ;  and  it  was  urged  that  the  greater 
number  of  these "  acts  described  him  as  "  demeurant  a 
"  Loresse"  {2), 

IX.    THE    POSSESSION   AND    EXERCISE    OP    POLITICAL 
RIGHTS    AND    PAYMENT    OP    TAXES. 

CCLXXXIII.  These  circumstances  have  been  consi- 
dered as  strong  tests  of  Domicil  by  the  Roman  law  (a) 
and  by  the  civilians,  but  have  had  perhaps  less  weight 
given  to  them  in  England  than  in  continental  Europe  (6). 

(z)  *'  n  faut  convenir  que  le  nombre  des  actes  qui  le  declarent  de- 
meurant a  Loresse  est  bien  superieur  a  ceux  qui  indiquent  une  demeure 
a  Paris." — Cochin,  tome  i.  p,  6. 

(a)  "  Dictse  expresses  declarationi  domicilii  constituendi  sequipoUet 
ilia,  si  quis  in  civitate  aliqua  jus  civitatis  {das  Bilrgerrecht)  impetraverit 
et  ibi  habitaverit,  vulgo  da  eine  verhilrgerte  oder  Ei-bschuldigung  gelei- 
stet  hduslich  und  bestdndig  gesessen  ist.  Pequiritur  autem  copulative 
ut  quis  ibidem,  non  solum  jus  illud  impetraverit  sed  etiam  actualiter 
habitet." — Tractatio  de  Domicilio  Eberhardina,  t.  xxx,  p.  27,  and 
authorities  there  cited. 

(b)  *'  Si  quis,  &c.  omnibus  denique  municipii  commodis,  nuUis 
coloniarum  fruitur  :  ibi  magis  habere  domicilium  quam  ubi  colendi 
causa  diversatur." — Dig.  lib.  1. 1.  i.  27,  §  1.  See  this  passage  from  the 
Digest,  and  Menochius  :  "  Illud  tamen  observandum  est,  quodetsi  quis 
nomine  dicitur  civis  originarius  ob  id,  quod  in  civitate  natus  sit,  vel  privi- 
legio  creatus  civis,  attamen  ut  commodis  et  privilegiis  civitatis  fruatur, 
habitare  in  ipsa  civitate,  atque  ita  domicilium  in  ea  habere,  et  cum  aliis 
civibus  onera  sustinere  debet."  And  then  quoting  the  authority  of 
other  civilians  :  "  Et  idem  ego  ipse  respondi,  in  cons.  390  &c.,  dixi 
civem  hunc  non  sustinentem  onera  esse  improprie  civem  et  secundum 
quid  ;  "  and  he  adds  the  authority  of  other  civilians,  and  the  decisions 
in  the  "  Rota  Romana  : "  "  Qui  scripserunt  civem  originarium  aliquem 
non  esse,  nisi  parentes  ibi  domicilium  contraxerint  et  civitatis  munera 
subierint ;  ita  et  olim  apud  Romanos  civis  Romanus  dicebatur  is,  qui 
etsi  natus  esset  Romse  attamen  domicilium  Romse  in  ipsa  urbe  con- 
traxisset,  atque  tribum  et  bonorum  potestatem  adeptus  esset." — 
De  Prsesu77iptionibus,  lib.  vi.  Prees.  xxx.  nu.  24,  (p.  777). 

Mascardus  says  unhesitatingly  :  "  Prseterea  mutare  et  constituere 
domicilium  in  ea  urbe  is  preesumitur  qui  privilegium  impetravit,  quo 
jus  civitatis  petebat." — De  Probationibus,  Concl.  DXXXY.  4,  (vol.  i. 
p.  521). 
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CCLXXXIV.  In  the  case  of  De  Bonneval  v.  De  Bonne- 
val,  mentioned  above,  the  Court  observed:  "I  am  inclined 
"  also  to  pay  very  little  attention  to  the  statement  as  to 
"  his  exercise  of  political  right  in  France,  or  to  his  being 
"  registered  as  a  voter  here ;  being  a  housekeeper,  he  was 
"  registered  here  as  a  matter  of  course.  It  is  stated  that 
"  he  resisted,  with  success,  the  contribution  to  some 
"  French  rates,  which  a  person  resident  in  France  was 
"  liable  to ;  but  the  grounds  are  not  stated,  and  it  is  too 
"  loose  a  reasoning,  that  because  all  French  subjects  are 
"  liable  to  such  rates,  and  he  successfully  resisted  them, 
"  therefore  he  was  not  domiciled  in  France.  It  must  be 
"  shown  that  the  question  came  regularly  before  the 
"  French  tribunals,  and  that  he  was  held  not  to  be  a 
"  domiciled  subject  of  France  "  (c). 

CCLXXXV.  It  may  be  doubted,  however,  whether,  if 
the  circumstance  had  been  so  proved,  it  would  have  very 
materially  influenced  the  decision  of  the  question.  In  the 
American  case  of  Guier  v.  0^ Daniel  {d),  the  President 
Eush  said :  "  It  is,  I  think,  extremely  doubtful  whether 
"  voting  and  paying  taxes  are  in  any  way  necessary  to 
"  constitute  a  domicil,  which,  being  a  question  of  General 
"  Law,  cannot  depend  on  the  municipal  regulations  of 
"  any  state  or  nation.  Voting  (in  America)  is  confined 
"  to  a  few  counties,  and  taxes  may  not  always  be  de- 
"  manded." 

CCLXXXYII  (e).  The  Law  of  Domicil  is  not  to  be 
confounded  with  the  law  of  Settlement  which  may  obtain 
in   any  country.     In    an  American    case,    entitled    "  The 

See  also  the  opinion  of  the  Dutch  lawyers,  cited  by  Henry  in  his 
Appendix,  p.  193,  from  the  Hollandsche  Consultatien,  vol.  iii.  consult. 
138  :  "  Ubi  exemplum  affert  ejus  qui  cum  esset  civis  Mediolanensis, 
per  multos  annos  autem  Genuse  vixisset,  et  non  suhiisset  aliqua  onera 
tanquam  civis  Genuensis,  statuit  eum  ibi  non  fixisse  domicilium." 

(c)  1  Curteis's  Ecd.  Kep.  p.  869.  See  case  of  Curling  v.  Thornton^ 
2  Addams's  Rep.  p.  6. 

{d)  1  Binneifs  (Pennsylv.)  Rep.  p.  349. 

(e)  §  cclxxxvi.  of  the  first  edition  has  been  omitted. 
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"  Inhabitants  of  Gawibridge  v.  The  Inhabitants  of  Charles- 
"  town,''  a  citizen  of  Yerraont  having  resided  in  a  town  in 
that  state  for  ten  years,  and  having  paid  taxes  more  than 
five  years,  was  ho] den  to  have  acquired  a  settlement  in 
such  town,  although  he  left  his  wife  and  children  upon  a 
farm  at  Vermont,  and  occasionally  visited  them  there, 
and  once  tarried  with  them  five  or  six  months  during  the 
term  (/). 

CCLXXXYIIl.  In  the  following  case  (decided,  it  must 
be  remembered,  in  the  Prize  Court)  {g),  the  citizenship 
conferred  by  the  United  States  upon  a  British  subject 
appears  to  have  been  a  principal  ingredient  in  deciding 
that  his  Domicil  was  American,  and,  in  conjunction  with 
his  personal  residence  and  the  character  of  his  ship,  to 
have  overpowered  the  presumption  arising  from  the  resi- 
dence of  his  wife  and  family  in  Scotland,  that  his  National 
Domicil  had  been  retained.  The  peculiarity  of  the  case, 
and  the  high  authority  of  the  Judge,  seem  to  warrant  its 
insertion  at  full  length  in  this  place. 

The  Ann. — This  ship,  under  American  colours,  was 
seized  in  the  river  Thames,  by  the  Marshal  of  the  Ad- 
miralty, on  the  1st  of  August,  1812.  A  claim  was  given  by 
the  master,  who  was  also  sole  owner  of  the  ship,  describ- 
ing himself  to  be  a  British  subject,  and,  as  such,  entitled 
to  the  benefit  of  the  Order  in  Council  of  November  1812, 
directing  the  restitution  of  British  ships  under  the  Ameri- 
can flag.  It  appeared  that  he  was  a  native  of  Scotland, 
and  that  his  wife  and  family  resided  in  that  country,  but 
that  he  had  himself  been  admitted  a  citizen  of  America 
about  sixteen  years  ago,  upon  taking  an  oath  that  he  had 
been  sailing  out  of  an  American  port  for  two  years ;  that 
from  the  year  1799  till  1805,  he  had  been  connected  with 
a  house  of  trade  at  Glasgow,  which  had  an  establishment 
at  New  York,  and  another  at  Charlestown,  and  that  he 


(/)  IS  Mass.  Rep.  p.  501. 

(r/)  1  Dodso'ii'ii  Adw.  Bep.  p.  221. 
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had  occasionallj  resided  at  each  of  the  last-mentioned 
places  ;  that  he  had  purchased  this  vessel  at  public  auc- 
tion in  America,  and  had  made  three  voyages  in  her,  the 
first  two  from  Charlestown  to  Kingston  in  Jamaica, 
returning  each  time  in  ballast;  and  the  last  from  Charles- 
town  to  the  river  Thames.  The  question  was,  whether, 
from  the  residence  and  employment  of  this  man,  he  was, 
quoad  this  vessel,  to  be  considered  a  British  subject. 

CCLXXXIX.  Sir  W.  Scott  gave  judgment:  "This 
"  ship,  when  seized  by  the  Marshal  in  the  river  Thames, 
''  was  under  the  American  flag ;  but,  according  to  the 
"  account  given  by  the  master,  was  not  furnished  with 
"  the  American,  or,  indeed,  with  any  pass  whatever.  It 
"  is  very  difficult  to  conceive  that  this  was  the  true  state 
"  of  the  case,  since  the  ship  was  not  only  American  built, 
"  but  likewise  American  owned,  as  far  at  least  as  the  osten- 
"  sible  character  of  the  claimant  is  concerned ;  for,  though 
"  he  could  not  altogether  throw  off  his  allegiance  to  his 
"  native  country,  he  had  been  admitted  a  citizen  of  the 
"  United  States.  I  cannot  conceive,  therefore,  why  the 
"  pass  was  not  granted,  or  what  obstacle  prevented  this 
"  man  from  obtaining  so  important  a  document.  I  must 
"  presume  that  the  vessel  was  furnished  with  an  American. 
"  pass ;  but,  supposing  the  case  to  be  otherwise,  still,  if 
"  the  ship  was  furnished  with  the  documents  usually 
"  granted  to  American  ships,  the  same  rule  of  law  must 
"  be  applied  as  if  she  had  been  furnished  with  a  regular 
"  flag  and  pass.  The  ship  must  be  conclusively  held  to 
"  be  American  property,  and,  consequently,  subject  to 
"  condemnation. 

"  It  is  said,  however,  that  this  ship  is  protected  by  the 
"  Order  in  Council  issued  on  the  28th  of  November,  1812, 
"  by  which  it  is  directed,  that  '  all  vessels  under  the  flag 
"  '  of  the  United  States  of  America,  which  are  bond  fide 
"  '  and  wholly  the  property  of  his  Majesty's  subjects,  and 
"  '  not  purchased  by  them  subsequent  to  the  date  of  hos- 
"  '  tilities  on  the  part  of  the  United  States  of  America, 


192        JUS   GENTIUM — PRIVATE   INTERNATIONAL   LAW. 

'  and  whicli  shall  have  been  detained  in  port  under  the 
'  embargo,  or  shall  have  sailed  to  or  from  the  ports  of 
'  this  kingdom  previous  to  the  knowledge  of  hostilities, 
'  and  shall  have  been  captured  on  such  voyage,  shall  be 
'  restored  to  the  British  owners,  upon  satisfactory  proof 
'  being  made  to  the  High  Court  of  Admiralty,  or  the 
'  Courts  of  Vice-Admiralty,  to  which  they  shall  be  taken 
^  for  adjudication,  that  the  said  vessels  are  bond  fide  and 
'  wholly  the  property  of  his  Majesty's  subjects  as  afore- 
'  said,  and  had  been  engaged  in  trade  as  above  described.' 
A  claim  has  been  given  for  this  ship  by  Mr.  Smith,  de- 
scribing himself  to  be  a  British  subject ;  and,  if  he  is  a 
British  subject,  he  will,  under  this  Order  in  Council,  be 
entitled  to  restitution. 

"  The  question,  therefore,  comes  to  this,  whether  the 
claimant  is,  quoad  this  property,  to  be  considered  as  a 
British  subject.  For  some  purposes  he  is,  undoubtedly, 
so  to  be  considered.  He  is  born  in  this  country,  and  is 
subject  to  all  the  obligations  imposed  upon  him  by  his 
nativity.  He  cannot  shake  off  his  allegiance  to  his 
native  country,  or  divest  himself  altogether  of  his  British 
character,  by  a  voluntary  transfer  of  himself  to  another 
country.  For  the  mere  purposes  of  trade,  he  may,  indeed, 
transfer  himself  to  another  State,  and  may  acquire  a 
new  national  character.  An  English  subject  resident  in 
a  neutral  State  is  at  liberty  to  trade  with  the  enemy  of 
this  country  in  all  articles  with  the  exception  of  those 
which  are  of  a  contraband  nature ;  but  a  trade  in  such 
articles  would  be  contrary  to  his  allegiance.  Now,  the 
account  which  he  gives  of  himself  is,  '  that  he  was  born 
'  at  Falkirk,  in  Scotland ;  that  during  the  last  seven 
'  years  he  has  been  chiefly  at  sea,  but,  when  at  home, 
'  he  has  lived,  and  still  lives,  at  Bathgate,  in  the  shire 
'  of  Linlithgow,  in  North  Britain ;  that  he  is  a  subject 
'  of  our  Sovereign  Lord  the  King,  but,  about  sixteen 
'  years  ago,  he  was  admitted  a  citizen  of  the  United 
'  States  of  America  for  the  purpose  of  commerce  only.' 
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''  Why,  this  transaction  is  for  the  purpose  of  commerce. 
"  According  to  his  own  account,  then,  he  ceased  to  be  a 
"  British  subject  for  commercial  purposes.     He  goes  on 
"  to  say,  '  that  he  was  admitted  for  the  purpose  of  cover- 
"  '  ing  a  ship  of  his  own,  to  enable  her  to  sail  without 
"  '  risk  of  capture,  and  he  was  so  admitted  by  the  magis- 
"  ^  trates  of  Pliiladelphia,  on  oath  being  made  that  he  had 
"  '  sailed  out  of  an  American  port  for  two  years  ;  that  he 
"  '  hath  never  been  admitted  a  burgher  or  freeman  of  any 
"  '  city  or  town,  but  from  the  year  1799  to  the  year  1805, 
"  '  the  deponent  having  been  connected  in  a  house    of 
"  '  trade  at  Glasgow,  which  had  a  house  at  New  York,  and 
"  '  another  at  Charlestown,  in  South  Carolina ; '  so  that 
"  from  the  year  1799  to  the  year  1805,  he  might,  as  far 
"  as  he  was  connected  with  the  house  in  Glasgow,  and  for 
"  that  particular  branch   of   his   trade,   be    considered  a 
"  British  subject.    But,  since  that  time,  I  understand  him 
"  to  say  that  he  has  withdrawn  altogether  from  that  con- 
"  nection.     He  says  afterwards,  in  answer  to  the  ninth 
"  interrogatory,  '  that  he  is  a  North  Briton  by  birth ;  and, 
"  '  when  he  is  at  home,  his  place  of  residence  is  Bath- 
"  '  gate,  in  the  shire   of  Linlithgow,  in    North  Britain, 
"  '  where  his  wife  and  family  reside,  and  where  he,  the 
"  '  deponent,  hath  always  resided  from  the  time  he  was 
"  '  ten  or  eleven  years  of  age,  when  he  was  not  at  sea  or 
"  '  in  foreign  parts.'     The  affirmative  part  of  his  history, 
"  as  far  as  it  goes,  shows  that  he  lived  very  much  abroad, 
"  and  principally  at  New  York  or  Charlestown,  in  America. 
*'  True  it  is  that  he  had  no  house  in  either  of  these  places, 
"  but  he  was  there   a  single  man.     It  is  not  the  mere 
"  circumstance  of  leaving  a  wife  and  family  in  Scotland 
"that  will  avail  him  for  the 'purpose  ■  of  retaining  the 
"  benefit  of  his  national  character.     He  cannot  be  per- 
"  mitted  to  take  the  advantage  of  both  characters  at  the 
"  same  time,  and  in  the  same  adventure.     The  utmost 
"  that  can  be  allowed  to  him  is  that  he  should  be  entitled 
**'  to  the  one  character  or  the  other,  according  to  the  cir- 
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"  cumsfcances  of  the  transaction.  When  the  vessel  herself 
"  is  American-built,  when  the  personal  residence  of  the 
"  owner,  as  far  as  he  has  any,  is  in  America  (for  it  does 
"  not  appear  that  this  man  at  all  resided  in  Scotland),  it 
"  would  be  difiicult  to  say  that  it  could  be  any  other  than 
"  an  American  transaction.  Since  the  purchase  of  this 
"  ship  by  Mr.  Smith,  he  has  made  three  voyages,  two  of 
''  them  to  Kingston,  in  Jamaica,  and  one  to  the  port  of 
"  London ;  but  to  the  ports  of  Scotland  he  has  never 
"  sailed,  nor  does  it  appear  that  he  has  even  visited  his 
"  wife  and  family  in  that  country.  He  has  been  sailing 
"  constantly  out  of  American  ports,  and  his  prevailing 
"  destination  has  been  to  the  West  Indian  Islands.  It  is 
"  quite  impossible  that  he  can  be  protected  under  the 
"  Order  in  Council,  which  applies  only  to  those  who  are 
''  clearly  and  habitually  British  subjects,  having  no  inter- 
"  mixture  of  foreign  commercial  character.  It  never  could 
"  be  the  intention  of  His  Majesty's  Government  that  the 
"  benefit  of  this  Order  should  be  extended  to  a  person 
"  who  has  thrown  off  his  allegiance,  and  estranged  himself 
"  from  his  British  character  as  far  as  his  own  volition 
"  and  act  could  do.  I  am  of  opinion  that  Mr.  Smith  is 
"  not  entitled  to  the  benefit  of  the  Order  in  Council,  and 
"  therefore  I  reject  the  claim." 

CCXC.  The  case  of  Stanley  v.  Bernes  has  been  already 
referred  to  as  being  the  first  case  in  which  it  was  decided 
that  a  British  subject,  domiciled  in  a  foreign  country, 
cannot  make  a  valid  will  unless  it  be  executed  according 
to  the  forms  prescribed  by  the  law  of  that  foreign  country. 
In  this  place  it  is  only  necessary  to  state  the  facts  of  the 
case,  upon  which  Sir  John  NichoU  said  there  was  little  if 
any  controversy,  and  he  states  them  thus  : — "  The  testator 
"  (Mr.  Stanley),  a  native  of  Ireland,  went,  in  1770,  to 
"  Lisbon,  and  there  engaged  in  business  as  a  merchant : 
"  soon  afterwards,  he  married  a  lad^,  a  Portuguese  by 
"  birth,  though  of  Irish  parents  and  a  Roman  Catholic. 
''  In  order  to  contract  that  marriage  he  professed    the 
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'^  Roman  Catholic  religion.  In  1798  lie  obtained  letters 
"  of  naturalisation  as  a  Portuguese  subject,  and,  in  1808, 
"  when  the  French  were  in  possession  of  Portugal,  it  is 
"  alleged  that  he  was  treated  as  a  Portuguese  subject ; 
"  that  is  denied,  and  it  is,  on  the  other  side,  alleged  that 
"  he  was  treated  as  a  British  subject.  The  manner,  how- 
"  ever,  in  which  the  French  treated  him  is  not  very 
"  material  to  the  decision  of  this  case.  Before  their 
"  arrival  he  had  placed  a  large  part  of  his  property  in  his 
"  son's  name,  who  was  born  in  Portugal ;  but  the  will 
"  recites  '  that  it  was  a  fictitious  measure  as  a  security 
"  '  against  the  French.'  The  testator  had  four  children 
"  by  his  wife,  but  only  the  present  party  survived  him. 
"  His  wife,  having  become  insane,  was  removed  from 
"  Portugal  to  Ireland,  where  the  connections  of  both 
"  resided.  She  was  there  supported  by  an  allowance  paid 
"  out  of  the  property  of  the  deceased,  placed,  as  already 
"  mentioned,  in  the  possession  of  his  son.  The  deceased, 
"  in  1808,  removed  from  Lisbon  to  Madeira,  and  continued 
"  to  reside  in  that  island  till  his  death  in  1826."  Such 
being  the  state  of  the  facts,  it  was  argued,  on  the  one 
side,  that  fifty  years'  residence,  confirmed  by  change  of 
religion,  marriage,  and  naturalization,  had  rendered  him 
a  Portuguese  subject,  and  that  Portuguese  Law  must 
govern  his  will.  On  the  other  side  it  was  contended  that 
residence  without  intention  would  not  destroy  the  Do- 
micil  of  Origin;  that  during  his  life  and  death  he  had 
been  considered  as  a  British  subject ;  or  that,  if  he  were 
domiciled  in  Portugal,  he  still  had  the  right  of  a  British 
subject  to  dispose  of  his  property  by  a  will  made  in  the 
English  form. 

CCXCI.  Sir  John  Nicholl  seems  to  have  doubted 
whether  Mr.  Stanley  was  a  domiciled  Portuguese,  but 
decided  that  he  had  a  right  to  make  his  will  according  to 
British  Law.  This  decision  was  reversed  by  the  Dele- 
gates, who  held  Mr.  Stanley  to  have  been  domiciled  in 
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Portugal  (li),  and  therefore  obliged,  as  the  law  then 
stood,  to  make  his  will  according  to  the  law  of  that 
country  {i). 

CCXCII.  Thomas  Moore  died  at  Alicant,  in  Spain. 
His  father  was  a  natural-born  British  subject ;  his  mother 
was  born  in  Spain,  but  was  the  daughter  of  a  British 
subject,  and  died  in  London.  The  father,  George  Moore, 
was  principal  of  an  eminent  mercantile  house  at  Alicant ; 
his  son,  Thomas,  was  born  there  in  1775:  after  passing 
his  childhood  in  Spain,  was  educated  at  Toulouse  and 
Liege,  ultimately  became  the  head  of  the  house  at  Alicant, 
and  continued  to  his  death  to  be  there  domiciled  :  in 
1817,  he  ceased  to  have  any  connection  with  mercantile 
business.  [It  was  pleaded  that]  he  had  been  in  England 
from  1807  to  the  middle  of  1812;  from  the  beginning  of 
1813  to  the  latter  end  of  1815;  again  in  1818,  and  in 
1821,  when  it  was  said  that  he  intended  to  return,  and 
had  frequently  so  declared.  He  died  at  Alicant  in  1830. 
The  question  was,  whether  his  testamentary  papers  were 
subject  to  the  Law  of  Spain  or  of  England.  In  favour  of 
the  latter  position,  it  was  alleged  that  he  was  entitled, 
under  existing  treaties  with  Spain,  to  the  privilege  of  a 
British  subject ;  there  were  letters  from  the  deceased, 
showing  that  he  considered  himself,  and  claimed  to  be 
considered,  as  a  British  subject. 

CCXCIII.  It  was  argued  that  the  case  fell  under  the 
principle  of  Stariley  v.  Bernes,  and  that  the  deceased  must 
be  considered  as  domiciled  in  Spain.  The  Court  seemed 
at  first  to  doubt  whether  there  might  not  be  a  distinction 
between  this  case  and  that  of  Mr.  Stanley,  inasmuch  as 
Mr.  Stanley  was  naturalized  in  Portugal,  and  took  all  the 
advantages  of  a  Portuguese  subject ;  whereas,  though  the 
deceased  had  made  a  long  residence  in  Spain,  yet  it  was 

(h)  Stanley  v.  Bernes,  3  Haggard's  Ecclesiastical  Beports,  p.  373. 

(i)  Bremer  v.  Freeman,  10  Moore's  P.  C.  Rep.  p.  361.  This  case, 
and  the  past  and  present  law  on  this  subject,  are  considered  hereafter, 
§  cccxlvi. 
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alleged  that  he  resided  under  the  faith  of  a  special  treaty, 
and  always  claimed  to  be  considered  as  a  British  subject ; 
and  that  cases  of  DcTmicil  did  not  depend  upon  residence 
alone,  but  on  a  consideration  of  all  the  circumstances  of 
each  particular  case. 

COXCiy.  But,  when  the  cause  came  to  a  final  hear- 
ing*, it  seems  that  the  counsel,  the  King's  Advocate  of 
the  day,  declined  to  argue  the  question  raised  by  the 
treaty,  {j)  and  Sir  John  NichoU  said,  "  The  deceased  may 
'^  have  been  a  subject  of  both  Great  Britain  and  Spain  ; 
"  but  the  question  is,  where  was  he  domiciled  at  his 
"  death  ?  for  though  he  might  occasionally  visit  Eng- 
"  land,  and  make  a  considerable  stay  there ;  though 
"  under  a  special  Act  of  Parliament  (7  Anne,  c.  5,  ex- 
''  plained  by  4  Geo.  II.  c.  21),  his  father  being  a  British 
"  subject,  he  was  entitled  to  certain  privileges,  and  to  be 
"  considered  for  certain  purposes  as  a  British  subject  (and 
"  when  it  was  convenient  to  him,  he  certainly  seems  to 
"  have  claimed  that  character),  yet  by  birth  he  was  a 
"  Spaniard,  and  by  education,  by  trade  and  commerce,  by 
"  residence  at  his  death,  he  was  domiciled  in  Spain,  &c., 
"  and  the  lex  domicilii  must  govern  the  case  "  {jj). 

CCXCV.  The  Duchess  of  Kingston,  vfhose  case  has  been 
already  referred  to,  resided  in  Frnnce,  and,  though  not  a 
naturalized  subject,  had  obtained  permission  from  the 
King  of  France,  under  letters  patent,  registered  in  the 
Parliament,  to  acquire,  possess,  and  dispose  of  property. 
She  made  her  will  in  a  form  valid  in  England,  but  invalid 
in  France  ;  and  it  \vas  sustained  upon  the  ground  that 
she  had  retained  her  English  Domicil  {k). 


(j)  See  per  Dr.  Lushington  in  Maltass  v.  Maltass,  1  Robertson  s 
Ecd.  Rep.  p.  79. 

( jj)  Moore  v.  Darell  and  Budd,  4  Ilaggard^s  Red.  Rep.  p.  346. 

{k)  Collectanea  Juridica,  vol.  i.  pp.  323-331,  contains  the  opinion  of 
Monsieur  Target  referred  to  by  Sir  John  Nicholl,  Curling  v.  Thornton^ 
2  Addams's  Repo  ts,  p.  22.     t'lqwa,  §  cxciii.  note  (e). 
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X.    POSSESSION    OF    REAL    ESTATE    (/). 

CCXCVI.  Cochin,  in  liis  argument  in  the  case  of  The 
Marquis  of  Hautefort,  denies  that  a  landed  estate  derived 
from  inheritance  is  any  proof  of  domicil  (m). 

CCXCVII.  So  in  the  case  of  the  Drie  Gehroeders,  Lord 
Stowell  said,  that  landed  estate  alone  had  never  been 
holden  sufficient  to  constitute  domicil,  or  fix  the  national 
character  of  the  possessor  who  is  not  personally  resident 
upon  it  (n). 

CCXCVIII.  In  the  case  of  Warrender  v.  Warrender, 
Lady  Warrender  had  been  infeffc  in  real  estate  in  Scot- 
land, in  pursuance  of  her  marriage  contract ;  but  it  was 
admitted,  the  Scotch  domicil  could  not  be  supported  on 
that  ground  (o). 

XI.    LENGTH    OF    TIME. 

CCXCIX.  Among  the  most  important  criteria  of 
Domicil  must  be  reckoned  the  length  of  time  during  which 
the  residence  has  continued  in  a  particular  place. 

CCC.  This  question  may  be  best  considered  under  two 
divisions. 

1.  Where  the  presumption  of  the  new  domicil,  arising 
from  long  residence,  is  not  counteracted  by  any  contrary 
presumption  arising  from  the  special  object  or  purpose  of 
the  residence,  or  by  any  declaration  or  other  indication  of 
an  intention  to  return  to  the  Domicil  of  Origin. 

2.  Where  it  is  so  counteracted. 


(l)  "  Aus  dem  so  eben  bestimmten  Begriff  des  Wohnsitzes  ergiebt 
sicb  die  wesentliche  Yerschiedenlieit  desselben,  vom  blossen  Aufenthalt 
so  wie  vom  Grundbesitz. " — Savigny,  R.  B.  viii.  s.  353. 

(m)  "  Un  liomme  est-il  domicilie  dans  une  terre  parce  qu'il  Fa  eue 
par  la  succession  de  son  pere  *?  " — CEuvres,  tome  i.  p.  400. 

See  also  on  this  point  various  cases  collected,  in  which  the  succes- 
sion to  real  or  heritable,  and  also  to  personal  estate,  was  involved  in 
the  same  decision. — Bohertson  on  Personal  Succession,  c.  viii.  s.  2. 

(n)  4  a  Bob.  Adm.  Bep.  p.  235. 

(o)  2  Glarh  dc  Finneliifs  Bep.  pp.  502-521. 
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CCCI.  Many  of  the  civilians  (among  them  Accnrsius, 
Baldus,  Bartohis)  held  that  residence  for  ten  years  {decen- 
nalis  hahitatio)  created  a  legal  presumption  of  change  of 
domicil,  while  some  thought  that  it  was  in  every  case  a 
matter  for  the  discretion  of  the  Judge  {judicis  relinquendum 
arhitrio),  to  be  exercised  Avith  due  regard  to  the  place  and 
condition  of  the  person  {juxta  loci  et  personarum  con- 
ditionem)  (_p).  Some  States  of  modern  Europe  have  fixed, 
by  positive  statute,  the  time  within  which  a  domicil  shall 
be  acquired. 

CCCII.  In  the  following  case  (extracted  from  the  Hoi- 
landsche  Co7isultatien,  vol.  ii.  p.  42),  lapse  of  time  was 
holden  to  have  effected  a  tacit  abandonment  of  a  former 
domicil.  L.  G.,  a  North  Hollander  by  birth,  having  for 
more  than  thirty  years  fixed  his  residence  at  Dantzick, 
without  change,  and  carried  on  his  business  there,  made 
his  will  conformably  to  the  solemnities  required  by  the 
law  of  that  place  :  whereby,  after  leaving  some  legacies, 
he  left  the  rest  of  his  property  to  his  heirs  ah  intestato, 
without  declaring  who  they  were.  His  property  consisted 
in  merchandise,  outstanding  debts,  rights  of  action,  and 
immoveable  property,  both  at  Dantzick  and  North  Hol- 
land ;  and  the  question  was,  whether  the  law  of  the 
domiciliuTii  hahitationis,  or  originis,  should  prevail  as  to 
the  succession.  The  opinion  of  the  Dutch  jurist  was : 
"  As  it  appears  that  L.  G.  for  upwards  of  thirty  years  has 
''  dwelt  at  Dantzick  nntil  his  death,  without  any  indication 
"  of  a  wish  to  return  to  his  birthplace,  it  is  therefore 
"  manifest  that  he  must  be  understood  to  have  renounced 
"  this,  and  fixed  his  Domicil  at  Dantzick,  relying  upon 
"  the  text  in  the  Digest,  which  has  been  already  cited 
''  {nam  ibi  quis  domicilium  habere  intelligitur  uhi  larem  et 
''  fortunarum  summam)  "  (q). 

(p)  Mascardus  de  Prohat,  Coiicl.  DXXXV.  9,  10,  (vol.  i.  p.  521). 

(q)  "  Civis  etiam  quis  efiicitur  longa  atque  diuturna  habitatione, 
qua  domicilium  constituitur,"  says  Menochius  de  Pr(£&umptionihuSy 
lib.  vi.  Prses.  xxx.  23,  (p.  777). 
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CCCIII.  Ill  an  American  case,  entitled  Elbers  and 
Krafts  V.  The  United  Insurance  Company  (r),  this  question 
of  time  was  much  considered.  Spencer,  J.,  delivered  the 
opinion  of  the  Court :  "  The  plaintiff  claims  for  a  total 
"  loss  on  the  ground  that  the  vessel  having  sailed  on  the 
"  voyage  was  never  heard  of  afterwards  ;  and,  a  year  and 
"  a  day  having  elapsed,  she  is  presumed  to  be  lost.  The 
"  claim  is  resisted  :  1st,  because  there  is  no  proof  that  the 
"  vessel  ever  sailed  ;  2nd,  that  there  was  a  breach  of  the 
''  warranty  as  to  the  Swedish  ownership  of  the  goods  in- 
"  sured,  Kraffts  having  lost  his  Swedish  and  acquired  an 
"  American  character  by  being  domiciled  here. 

''  This  last  point  will  be  first  considered. 

'*•  The  plaintiffs  had  a  mercantile  establishment  as 
"  partners  in  St.  Bartholomew's  several  years  prior  to 
"  February  1814,  and  it  is  proved  also  that  Kraffts  came 
"  to  this  country  for  the  recovery  of  his  health  in  1811, 
*^  and  has  ever  since  continued  to  reside  here,  being  occa- 
''  sionally  at  New  York,  Philadelphia,  and  Baltimore, 
"  having  agents  at  those  places  who  generally  corresponded 
"  with,  and  transacted  the  business  of,  the  house  of  Elbers 
''  and  Kraffts,  at  St.  Bartholomew's — Kraffts  having  him- 
"  self,  in  one  instance,  in  1813,  made  a  purchase  of  a  pro- 
*'  duce  for  the  house,  which  he  shipped  to  it,  when  Kraffts 
"  was  present  at  New  York  ;  that  his  agent  there  advised 
"  and  consulted  with  him  on  the  business  of  the  house, 
"  and  constantly  kept  the  house  in  St.  Bartholomew's  ad- 
*'  vised  of  the  business  transactions  in  this  country  ;  and 
"  that  Kraffts  applied  to  T.  Roger,  one  of  his  agents  in 
''  New  York,  saying  he  wanted  an  agent  in  Philadelphia, 
''  and  received  letters  to  Bohlen  and  Co.  upon  that  subject. 
*'  It  does  not  appear  that  he  had  any  counting-house. 

"  It  is  an  established  principle,  not  only  in  the  Prize 
''  Courts,  but  also  in  the  Common  Law  Courts,  that  ship- 
"  ments   made  by    merchants    actually   domiciled  in   the 

(/•)  ]G  Johimmh  {Neiv  York)  Rep.  p.  128  (Jan.  1810). 
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"  enemy's  countrj  at  the  breaking  out  of  the  war,  partake 
"  of  the  nature  of  the  enemy's  trade,  and,  as  snch,  are 
"  subject  to  belligerent  capture.  The  only  qaestion  is, 
'^  whether  Kraffts  was  temporarily  here,  or  whether  he 
'*  was  here  animo  manendi.  He  having  remained  in  the 
"  United  States  for  such  a  length  of  time,  the  presumption 
"  of  law  is  that  it  was  his  intention  to  reside  here  per- 
"  manently  ;  and  he  is  bound  to  explain  the  circumstance 
"  of  his  residence  to  repel  that  presumption.  This  is  the 
"  doctrine  of  the'^ British  Admiralty  Court  {s),  and  it  is 
"  founded  in  good  sense  and  the  plainest  principles  of 
"  policy.  The  fact  of  a  person  residing  in  a  country  for  a 
"  considerable  period  leads  to  the  conclusion  that  he  has 
"  adopted  it  as  his  residence.  If  the  real  fact  be  other- 
''  wise,  he  alone  can  show  it.  Kraffts  came  to  this  country 
"  for  his  health  ;  but  he  has  not  shown  that  the  state  of 
"  his  health  required  his  continuance  here.  We  find  him 
"on  one  occasion  actually  purchasing  a  cargo  to  be  sent 
"  to' St.  Bartholomew's,  constituting  a  commercial  agent, 
"  and  superintending  the  concerns  of  the  house  by  advis- 
"  ing  with  and  consulting  with  the  agent  of  the  house  in 
*'  relation  to  their  business  with  the  firm.  Indeed,  there 
"  is  no  proof  that  Kraffts  ever  talked  of  returning  to  St. 
"  Bartholomew's,  or  that  he  ever  explained  himself  to  any- 
"  one,  that  he  was  here  for  mere  temporary  purposes." 

The  learned  Judge  then  cited,  with  approbation.  The 
Jonge  Klassina,  5  C.  Roh.  Adm.  Rep.  297,  and  Judge  Story's 
remarks  in  Livingston  and  Gilchrist  v.  Maryland  Insurance 
Company,  7  Cranch,  542,  and  proceeded — 

"  It  seems  to  me^not  to  admit  of  a  doubt  that,  by  the 
"  well-understood  law  of  nations,  the  facts  disclosed  in 
"  this  case,  and  the  absence  of  all  proofs  that  Kraffts  was 
"  here  temporarily,  or  that  he  intended  to  return  at  any 
"  future  time  to  St.  Bartholomew's,  are  decisive  that  he 
"  had  an  indefinite  intention  to  remain  here;  and  especially 

(.s)  The  Brrnon,  1  C.  Boh.  Adm.  Rep.  p.  102. 
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"  as  he  was  actually  engaged  in  superintending  the  busi- 
"  ness  of  his  house  in  their  concerns  in  this  country.  The 
"  warrantry  is  therefore  broken  and  falsified.  The  property 
"  insured  would  have  been  liable  to  belligerent  capture 
"  and  condemnation." 

CCCIV.  The  following  observations  of  Lord  Stowell 
are  worthy  of  the  most  careful  attention.  He  says — "  Of 
"  the  few  principles  that  can  be  laid  down  generally,  I 
"  may  venture  to  hold  that  time  is  the  grand  ingredient 
"  in  constituting  Domicil.  I  think  that  hardly  enough  is 
"  attributed  to  its  efiPects  ;  in  most  cases  it  is  unavoidably 
"  conclusive  :  it  is  not  unfrequently  said  that  if  a  person 
"  comes  only  for  a  special  purpose,  that  shall  not  fix  a 
"  domicil.  This  is  not  to  be  taken  in  an  unqualified 
"  latitude  and  without  some  respect  had  to  the  time 
"  which  such  a  purpose  may  or  shall  occupy ;  for,  if  the 
"  purpose  be  of  a  nature  that  may  prohahly,  or  does 
"■  actually,  detain  the  person  for  a  great  length  of  time,  I 
"  cannot  but  think  that  a  general  residence  might  grow 
''  on  the  special  purpose.  A  special  purpose  may  lead  a 
*'  man  to  a  country  where  it  shall  detain  him  the  whole 
"  of  his  life.  A  man  comes  here  to  follow  a  lawsuit :  it 
"  may  happen,  and  indeed  is  often  used  as  a  ground  of 
"  vulgar  and  unfounded  reproach  (unfounded  as  matter 
"  of  just  reproach,  though  the  fact  may  be  true)  on  the 
"  laws  of  his  country,  that  it  may  last  as  long  as  himself. 
"  Some  suits  are  famous  in  our  judicial  history  for  having 
"  even  outlived  generations  of  suitors.  I  cannot  but  think, 
"  that  against  such  a  long  residence,  the  plea  of  an 
"  original  special  purpose  could  not  be  averred :  it  must 
"  be  inferred  in  such  a  case  that  other  purposes  forced 
"  themselves  upon  him,  and  mixed  themselves  with  his 
"  original  design,  and  impressed  upon  him  the  character 
"  of  the  country  where  he  resided.  Suppose  a  man  comes 
"  into  a  belligerent  country  at  or  before  the  beginning  of 
"  a  war :  it  is  certainly  reasonable  not  to  bind  hiin  too 
"  soon  to  an  acquired  character,  and  to  allow  him  a  fair 
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^  time  to  disengage  liiniself;  but  if  he  continues  to  reside 
'  during  a  good  part  of  the  war,  contributing  by  payment 
'  of  taxes  and  other  means  to  the  strength  of  that  country, 
'  I  am  of  opinion  that  he  could  not  plead  his  special  pur- 
'  pose  with  any  effect  against  the  rights  of  hostility.  If 
'  he  could,  there  would  be  no  sufficient  guard  against  the 
'  fraud  and  abuses  of  masked,  pretended,  original  and 
'  sole  purposes  of  a  long-continned  residence.  There 
'  is  a  time  which  will  estop  such  a  plea;  no  rule  can  fix 
*  the  time  a  priori,  but  such  a  time  there  must  be.  In 
'  proof  of  the  efficacy  of  mere  time,  it  is  not  impertinent 
'  to  remark  that  the  same  quantity  of  business  which 
'  would  not  fix  a  domicil  in  a  certain  space  of  time,  would 
'  nevertheless  have  that  effect  if  distributed  over  a  larger 
'  space  of  time.  Suppose  an  American  comes  to  Europe 
'  with  six  contemporary  cargoes,  of  which  he  had  the 
'  present  care  and  management,  meaning  to  return  to 
'  America  immediately  :  they  would  form  a  different  case 
'  from  that  of  the  same  American  coming  to  any  par- 
'•  ticular  country  of  Europe  with  one  cargo,  and  fixing 
'  himself  there  to  receive  five  remaining  cargoes,  one  in 
•^  each  year  successively.  I  repeat  that  time  is  the  great 
'  agent  in  the  matter  :  it  is  to  be  taken  in  a  compound 
'  ratio  of  the  time  and  the  occupation,  with  a  great 
'  preponderance  of  the  article  of  time  :  be  the  occupation 
'  what  it  may,  it  cannot  happen  but  with  few  excep- 
'  tions,  that  mere  length  of  time  shall  not  constitute  a 
'  domicil"  (^). 

CCCV.  It  is  true  that  these  observations  are  directly 
applied  to  the  case  of  a  commercial  Domicil  in  the  time 
of  war,  which  may  be  more  easily  acquired  than  a  testa- 
7nentary  Doimcil ;  and  the  proposition,  that  "a  general 
"  residence  may  grow  on  a  special  purpose,"  if  intended — 
from  the  context,  the  analogy  of  the  lawsuit,  and  the 
absence  of  any  qualification — to  be  holden  as  universally 


(f)  The  Uarwoini,  2  C.  lioh.  Adm.  R<j>.  pp.  ;]24  0. 
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true  of  all  kinds  of  domicil  {u),  cannot  be  so  considered 
in  England  after  the  case  of  Hodgson  v.  De  Beauchesne  (x), 
CCCYL  The  following  dicta  of  the  American  judges 
upon  this  point  are  worthy  of  observation  : — "  In  questions 
''  on  this  subject,  the  chief  point  to  be  considered  is  the 
"  animus  manendi,  and  Courts  are  to  devise  such  reason- 
"  able  rules  of  evidence  as  may  establish  the  fact  of  inten- 
"  tion.  If  it  sufficiently  appear  that  the  intention  of 
"  removing  was  to  make  a  permanent  settlement,  or  for 
''  an  indefinite  time,  the  right  of  domicil  is  acquired  by  a 
"  residence  even  of  a  few  days  "  {y).  Again,  "  Every  man 
"  is  viewed  by  the  law  of  nations  as  a  member  of  the 
"  society  in  which  he  is  found.     Residence  is  prima  facie 

(u)  "  Quodnam  aiitem  temporisspatium,  aut  quantus  annoriim  Hu- 
merus ad  lianc  diuturnitatem  requiratur,  doctores  vakle  inter  se  digla- 
diantur.  Plerique  judicis  arbitrio  id  relinqunt,  ut  ex  loci  et  persona- 
rum  conditione  ac  qualitate  vel  breviori  vel  longiori  termino  dijudicet 
(Zangerus  and  Menochius  are  here  cited  and  compared  with  Mascardus 
and  Mgdvius).  Quidam  existimant  etiam  solo  decennio  domicihum 
contrahi,  et  ad  hoc  probandum  adducunt  2  C.  De  incolis,  cui  hanc 
rationem  jungunt,  quod  per  diuturnum  tempus,  decem  scilicet  anno- 
rum,  domicilium  prsescriptum  esse  censeatur. — Ernest.  Cothm.  vol.  i. 
resp.  21,  b.  4,  et  Warmser,  exerc,  4,  q.  10,  p.  m.  152.  Qui  etiam 
argumentis  Zangeri  ita  respondet :  '  Non  imus  inficias,  minori  etiam 
tempore  domicilium  constitui  posse,  ita  tamen  ut  aliae  conjecturae,  et 
circumstantlge  tacite  contracti  domicilii  concurrant.  Tunc  autem  non 
tarn  ex  temporis  ratione,  quam  potius  ex  ipsis  conjecturis  et  circum- 
stantiis  tacite  contractum  sestimahitur.  Verum  imprgesentiarum  quando 
quseritur,  an  decennium  ad  contrahendum  domicilium  necessarium 
sit ;  aliis  conjecturis  minime  opus  est,  sed  sufficit  solius  temporis 
decursus.'  Sed  priorem  sententiaui  tutiorem  esse  arbitratur  etiam  Du 
Carpsov.  1.  ii.  t.  ii.  resp.  22,  n.  5." — Tractatio  de  JJomicilio  Eherhar- 
dina  a.d.  1663.     Tubingae. 

"Lorsqu'on  ne  connoit  pas  la  cause  pourlaquelle  quelqu'un  est  alle 
demeurer  ailleurs  qu'au  lieu  de  son  domicile,  sa  volonte  d'y  transferer 
son  domicile  peut  se  prouver,  tant  par  la  longueur  du  temps  qu'il  a 
commence  d'y  demeurer,  que  par  d'autres  circonstances,  qui  sont 
laissees  a  I'arbitrage  du  juge." — Pothier,  Introd.  Gen.  aux  Coutumes, 
chap.  i.  s.  15. 

(x)  12  Moore's  P.  C.  Bep.  p.  285. 

(y)  3  Peter's  Condensed  Reports  of  Cases  in  the  Supreme  Court  of  the 
United  States,  p.  172  (Note  to  The  Frances,  Boyer  master) ;  reported 
also,  8  Cranch,  p.  363.    See  also  The  Diana,  5  C.  Bob.  Adm.  Bep.  p.  60. 
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"  evidence  of  national  character :  susceptible,  however, 
"  at  all  times,  of  explanation.  If  it  be  for  a  special  pnr- 
"  pose,  and  transient  in  its  nature,  it  shall  not  destroy  the 
"  original  or  prior  national  character ;  but  if  it  be  taken 
"  up  animo  manendi,  then  it  becomes  a  domicil,  super- 
"  adding  to  the  original  or  prior  character  the  rights  and 
"  privileges,  as  well  as  the  disabilities  and  penalties,  of  a 
"  citizen — a  subject  of  the  country  in  which  the  residence 
"  is  established  "  {z). 

CCOVII.  And  in  another  case  it  was  laid  down,  "  An 
"  inhabitant,  or  resident,  is  a  person  coming  into  a  place 
**  with  intention  to  establish  his  domicil  or  permanent  re- 
"  sidence,  a;nd  in  consequence  actually  resides.  The  time 
"  is  not  so  essential  as  the  intent,  executed  by  making  or 
"  beginning  the  actual  establishment,  though  it  is  aban- 
"  doned  in  a  longer  or  shorter  period"  (zz). 

CCCVIII.  So,  in  the  case  of  Stanley  v.  Bernes,  the 
declarations  of  Mr.  Stanley  of  his  intention  to  return  to 
England  were  outweighed  by  his  residence  of  fifty  years 
in  Portugal  (a). 

CCCIX.  The  object  of  the  residence  in  these  cases  was 
not  special,  the  purpose  was  not  temporary,  so  as  to  bring 
it  wdthin  the  rule  of  the  civilians,  exempting  all  such  casts 
from  the  application  of  the  legal  presumption  of  domicil. 
The  merchant  engaged  on  a  special  and  limited  venture  ; 
the  student  who  resides  for  the  sake  of  prosecuting  his 
studies ;  the  individual  detained  by  the  prosecution  of  a 
lawsuit ;  the  of&cer  employed  by  the  State  in  a  particular 
service,  all  fell  under  this  exception  of  the  civilians  (h), 

(z)  See  Johnson  v.  Sundry  Arlides  of  Merchandise,  6  HalVs  Ameri- 
can  Law  Journ.  p.  68.     Cited  in  3  Peter^s  Condensed  Rep.  p.  173. 

{zz)  United  States  v.  The  Penelope,  cited  3  Peter  ubi  sup. 

(a)  3  Haggard's  Eccl.  Hep.  p.  373.     Supra,  §§  ccxc.  ccxci. 

(h)  "Et  primum  dicendum  est  hahitationem  et  domicilium  inter  se 
differre.  Nam  dorrdcilium  habere  quis  dicitur  in  loco  qui  animo  ibi 
commorandi  perpetub  habitat.  Is  vero  qui  pro  emptione  aliqua  ex 
causa,  puta  studiorum,  vel  Htis,  vel  simili,  commoratur,  habitare  dici- 
tur."— Menochlus,  De  Prsesumpt.  lib.  vi.  Frees,  xlii.,  (p.  799). 
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because  they  were  holden  to  retain  their  intention  to  return 
to  their  Domicil  of  Origin. 

CCCX.  When  Grotius  (c)  is  commenting  on  the  opinion 
of  the  civilians,  that  ten  years  constitute  a  legal  presump- 
tion, of  domicil,  he  observes,  that  this  applies  to  cases  of 
doubt ;  but  if  the  intention  to  adopt  a  new  domicil  was 
made  evident,  a  single  moment  sufficed  for  the  creation  of 
a  new  domicil.  And  it  should  also  be  observed  that,  if  the 
person  who  came  to  a  country  for  a  special  purpose,  con- 
tinued to  reside  there  after  the  object  of  the  special  purpose 
was  satisfied — e.g.  the  student  after  the  prescribed  time 
of  attendance  at  the  university  was  over;  the  merchant 
after  bis  venture  was  made — then  a  counter  presumption 
arose  that  the  person  so  remaining  intended  to  adopt  a 
new  domicil. 

CCCXI.  Still  the  question  has  been  agitated  whether 
length  of  time  may  not  establish  a  new  domicil,  even  in 
cases  where  the  intention  has  been  already  declared  of  not 
abandoning  the  Domicil  of  Origin. 

CCCXII.  Upon  this  point  there  would  be,  perhaps, 
some  variety  of  opinion,  and  some  difference  between  the 
decisions  of  European  and  English  jurists. 

CCCXIII.  It  has  been  said  by  some  civilians,  that 
where  a  person  retained  the  intention  of  returning  to  his 
former  domicil,  a  thousand  years  would  not  suffice  to  esta- 
blish a  new  one.  "  So"  (says  Mascardus  (e),  himself  no 
mean  authority)  "  I  was  taught  by  the  chief  of  all  inter- 
"  preters  of  the  law,  by  Bartolus." 

CCCXIV.  Locre,  it  has  been  already  remarked,  speaks 
of  a  case    decided    by  the    Parliament  of   Paris,  that  a 

(c)  See  Odwin  v.  Forbes,  Appendix,  p.  198.  Neither  again  is  it  any 
objection,  "quod  decennio  qureratur  domicihum,"  since  it  does  not 
thence  follow,  "  quod  minore  tempore  non  quseratur  :  sed  quod  in 
dubio  decennium  per  se  sufficit  ad  probandum  domicilium.  Alioqui, 
si  de  voluntate  appareat,  vel  uno  momento,  domicilium  constitutum 
intelligitur. " 

(e)  "  Amplius  secundo  loco  limitabis  ut  non  procedat,  si  ille  haberet 
animum  recedendi  ;  etenim  tunc  etiam  per  mille  annos  non  contrahitur 
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person  who  had  been  absent  for  forty  years  retained  his 
domicil,  by  a  correspondence  intimating  his  intention  to 
return  (/). 

CCCX  Y.  The  Judge  of  the  Prerogative  Court  observed, 
"  Length  of  time  will  not  alone  do  it ;  intention  alone  will 
"  not  do ;  but  the  two  taken  together  do  constitute  a 
"  change  of  domicil.  No  particular  time  is  required ;  but 
"  when  the  two  circumstances  of  actual  residence  and 
"  intentional  residence  concur,  then  it  is  that  a  change  of 
"  domicil  is  effected"  (g). 

CCCXYI.  The  French  and  Sardinian  Codes  (h)  have 
enacted  "  that  a  man's  change  of  domicil  shall  be  effect^^d 
"  by  the  fact  of  an  actual  (real)  habitation    in  another 


domicilium,  ut  in  scholare  ;  sic  me  dociiit  juris  interpretum  Cory- 
phaeus, Bart,  in  1.  qugssit.  in  prin.  ff.  de  Legat.  3,"  &c. 

Mascardus  de  Prohat,  Concl.  DXXXV.  12,  13,  (vol.  i.  p.  521). 

"Nulla  tempora  constituunt  domicilium  aliud  cogitanti." — D^Ar- 
gentre,  Comnientarii  in  patrias  Britonum  leges  seu  consuetudines  gene- 
rales  Ducatus  Britannige,  Art.  449. 

(/)  Legislation  Civile,  Coynmerdale  et  Criminelle  de  la  France, 
tome  iii.  liv.  i.  titre  iii.  p.  414. 

(g)  Collier  v.  Rivaz,  2  C artels' s  Eccl.  Rep.  p.  859. 

(h)  "  Le  changement  de  domicile  s'operera  par  le  fait  d'une  habita- 
tion reelle  dans  un  autre  lieu,  joint  a  I'intention  d'y  fixer  son  principal 
etablissement."  See  articles  103-5  of  the  Code  Civil,  liv.  i.  t.  iii. 
and  Locrffs  Legislation  de  la  France,  tome  iii.  Code  Civil,  pp.  414-47, 
where  the  discussion  is  set  forth  at  length.  Napoleon  took  an  active 
part  in  it.  ' '  Le  Premier  Consul  dit,  qu'au  premier  mouvement  la 
volonte  n'est  qu'un  caprice,  et  qu'on  ne  peut  regarder  I'intention 
comme  f ormee,  que  lorsqu'elle  a  ^te  reflechie,  et  qu'elle  s'est  maintenue 
pendant  un  temps  suffisant  pour  qu'on  puisse  la  croire  solide  ;  qu'ainsi 
on  peut  I'^prouver  par  un  delai"  (p.  418). 

Cambaceres  thought  the  question  one  of  great  difficulty,  but  in- 
clined against  fixing  a  definite  period. 

So  the  Sardinian  Code  enacted,  ' '  L'  abitazione  reale  trasf erita  in 
un  altro  luogo,  con  intenzione  di  fissare  in  questo  il  principale  stabili- 
mento,  produrrk  cangiamento  di  domicilio." — Codice  Civile,  lib.  i.  t.  iii. 
Del  Domicilio,  s.  67. 

The  modern  Italian  Code  is  to  the  same  efi'ect.  ' '  II  trasf erimento 
della  residenza  in  un  altro  luogo,  coll'  intenzione  di  fissarvi  la  sede 
principale,  produce  cangiamento  di  domicilio." — Art.  17. 
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"  place,  combined  with  the  intention  of  fixing  there  his 
"  principal  establishment  "  (i). 

CCCXVIT.  When  this  article  was  submitted  to  the 
French  Council  of  State  for  adoption,  a  discussion  took 
place  upon  the  propriety  of  fixing  a  certain  definite  period, 
before  the  lapse  of  which  a  new  domicil  could  not  be 
acquired  :  but  it  was  said  to  be  provided  for,  as  far  as  was 
practicable,  by  the  words  "  habitation  reelle ;  "  and  subse- 
quent articles  enacted  that  the  law  would  consider  as  proof 
of  intention,  a  declaration  made  to  the  municipality  of  the 
domicil  abandoned,  and  to  that  of  the  domicil  acquired ; 
that,  where  no  such  declaration  exists,  the  proof  should 
depend  upon  circumstances. 

[  (i)  So,  too,  the  Dutch  Civil  Code.  art.  75  :  "De  verandering  van 
woonplaats  zal  stand  grijpen  door  de  werkelijke  woning  in  eene 
andere  plaats,  gevoegd  bij  het  voornemen  om  aldaar  zijn  hoofdverblijf 
te  vestigen."  And  the  principle  has  been  adopted  in  modern  codifica- 
tion. See  Codigo  civil  de  la  Bepublica  Argentina,  lib.  i.  seccion  i. 
tit.  vi.  art.  9  :  "El  cambio  de  domicilio  se  verifica  instant^neamente 
por  el  hecho  de  la  traslacion  de  la  residencia  de  un  lugar  ^  otro,  con 
animo  de  permanecer  en  el  y  tener  alK  su  principal  establecimiento." 
Edicion  Oficial,  1870.] 
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CHAPTER  XIV. 

MISCELLANEOUS    POINTS. 

CCCXYIII.  There  are  a  few  miscellaneous  points 
which  seem  worthy  of  consideration  before  the  subject  of 
Domicil  is  brought  to  a  conclusion. 

CCCXIX.  These  miscellaneous  points  embrace  the 
consideration  of 

1.  Domicil  in  Factories. 

2.  Domicil  under  a  Treaty. 

3.  Domicil  in  Mahometan  Countries. 

4.  Domicil  in  a  Country  where  it    is    regulated    by 

Enactments  of  the  Government. 

I.    DOMICIL    IN    factories. 

CCCXX.  It  seems  to  be  a  well-established  position  of 
International  Law,  that  the  Original  domicil  is  not  lost 
by  residence  in  a  factory  belonging  to  the  countrymen  of 
that  domicil,  but  allowed  to  be  established  in  a  foreign 
country  (a). 

CCCXXI.  Such  factories  are  considered  to  be  in  the 
same  category  as  the  Ambassador's  house,  or  the  vessel  of 
Avar  in  a  foreign  harbour,  and  to  be  protected  by  the  same 
fiction  of  law — viz.  that  they  are  parts  of  the  country 
which  they  represent. 

CCCXXII.  In  the  case  of  The  Danous,  however,  a 
British-born  subject,  resident  in  the  English  factory  at 
Lisbon,  was  allowed  the  benefit  of  a  Portuguese  character, 

(a)  The  Indian  Chief,  3  G.  Boh.  Adm.  Rep.  p.  28.  Vide  infra, 
§  cccxxxiv. 

[Cf.  TootaVs  Trusts,  L.  R.  23  Ch.  D.  p.  532,  as  to  a  Chinese  treaty 
port  ;  and  Ahd-nl-Massih  v.  Farra,  L.  E.  IS  App.  Ca.  p.  431.] 

VOL.  IV.  P 
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SO  far  as  to  render  liis  trade  with  Holland,  then  at  war  with 
England,  but  not  with  Portugal,  unimpeachable  as  a  legal 
trade  (6). 

CCCXXIII.  In  Smyrna,  and  other  places  in  the 
Turkish  dominions,  [and  at  certain  ports  in  China  and 
Japan,]  the  control  over  and  disposal  of  their  property, 
its  exemption  from  local  municipal  laws,  and  many  other 
privileges,  by  which  the  laws  of  their  own  countries  are 
preserved  to  them,  are  secured  by  treaty  to  European 
merchants  (c). 

II.    DOMICIL    UNDER    TREATIES. 

CCCXXIY.  So  the  Original  Domicil  may  be  preserved 
by  the  effect  of  a  treaty. 

CCCXXV.  Mr.  Maltass  was  a  British  subject,  born  at 
Smyrna  in  1764.  When  about  six  years  of  age,  he  was 
sent  to  England  for  his  education,  but  returned  to  Smyrna 
at  the  age  of  fourteen.  He  made  another  visit  to  England 
in  the  year  1824,  and  remained  there  about  two  years. 
After  his  first  return  to  Smyrna  he  served  a  clerkship  in  a 
mercantile  house  there,  and  finally  established  a  house  of 
trade  there,  under  the  name  of  J.  and  W.  Maltass,  in 
which  house  he  was  one  of  the  partners  at  the  time  of  his 
death  in  1842.  He  left  two  wills,  one  dated  October  22, 
1841,  the  other,  June  10,  1834, 

CCCXXVI.  The  will  of  1841  was  not  executed  accord- 
ing to  the  provisions  of  the  Wills  Act  in  England  {d)  ; 
the  will  of  1834,  having  been  made  previous  to  that  law, 
would  have  been  holden  a  valid  instrument  in  England. 

CCCXXVII.  The  will  of  1841  was  first  propounded  in 
the  Prerogative  Court  of  Canterbury,  and  it  was  contended 


(h)  4  C.  Boh.  Adm.  Bep.  p.  255,  n.  6. 

(c)  Upon  the  History  of  European  Factories  and  Consulates,  see 
an  excellent  and  most  laborious  work,  ^'Manuel  des  Co7isuJs,"  in 
two  volumes,  by  Alex,  de  Miltitz,  published  in  London  and  Berlin, 
1837.     [J^t  vide  supra,  vol.  i.  chap.  xix.  and  vol.  ii.  ^§  cclxxii.  et  seq.] 

(d)  1  Victoria,  c.  26. 
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that  British  merchants  in  the  Ottoman  dominions  were 
governed  by  a  peculiar  code  (e)  of  civil  and  criminal  law, 
which  was  neither  that  of  England  nor  of  Turkey,  but 
framed  upon  the  custom  of  the  Levant  with  respect  to 
European  subjects  in  the  Ottoman  dominions  (/).  That, 
on  the  one  hand,  they  were  exempted  by  treaty  from  the 
Turkish  Law,  which  allowed  no  will  to  be  made  by  a 
Turkish  subject,  but  divided  his  property  between  his  re- 
lations in  certain  fixed  proportions ;  and,  on  the  other, 
they  were  not  affected  by  the  recent  statute  in  England. 
That  the  will  in  question,  being  a  holograph  in  the  tes- 
tator's own  handwriting,  was  a  valid  instrument,  accord- 
ing to  the  jus  gentium^  and  according  to  the  Law  in 
England  before  the  passing  of  the  late  statute. 

CCCXXVIIT.  The  Judge,  however,  held,  ''  that  if  the 
"  deceased  was  domiciled  in  Turkey,  he  could  make  no 
"  will  at  all ;  if  he  was  a  British  subject,  he  must  make  a 
"  will  according  to  the  Testamentary  Law  in  England : " 
and  the  allegation  propounding  the  paper  was  rejected  (g). 

CCCXXIX.  At  a  subsequent  period  the  former  will  of 
1834  was  propounded ;  and  it  was  pleaded,  that  by  certain 
articles  of  peace  between  England  and  the  Ottoman 
Empire,  made  and  concluded  at  the  Dardanelles  in  the 
year  1809,  the  property  of  any  Englishman,  or  other  sub- 
ject to  that  nation,  or  navigating  under  its  flag,  who  should 
happen  to  die  within  the  Turkish  dominions,  should  be 
given  up  to  the  persons  to  whom  the  deceased  may  have 
left  them  by  will,  or  to  the  British  Consul. 

CCCXXX.  The  Judge  held  the  admitted  facts  in  the 
case  to  be  these.  That  the  deceased  was  born  at  Smyrna, 
of  British  parents  ;  that  he  passed  his  boyhood  in  England 
for  the  purpose  of  his  education ;  that  he  went  back  to 

(e)  See  Wheaton^s  Internat.  Laiv  (Boyd's  edition,  1880),  part  ii. 
ch.  ii.  §§  110,  110  a. 

Ruding  v.  Smith,  2  HaggardJ's  Considory  Rep.  p.  386. 
(/)  This  was  not  pleaded,  but  contended  in  argument. 
{ij)  3  Curteiss  EccL  Hep.  pp.  233  5. 

p  2 
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Smyrna,  where  liis  father  was  engaged  in  trade ;  that  he 
had  been  for  many  years  occupied  in  commercial  pursuits  ; 
and  was  a  member  of  a  firm  established  at  Smyrna,  but 
which  was  dissolved  a  considerable  period  before  his  death  ; 
that  there  was  no  positive  evidence  that  the  deceased  had 
been  engaged  in  trade  during  the  latter  years  of  his  life  ; 
that  he  had  married  at  Smyrna,  was  constantly  resident 
there,  and  died  there,  leaving  a  widow  and  children.  The 
Judge  considered  the  deceased  to  be  domiciled  in  England, 
but  observed  that  his  judgment  did  "  not  affect  the  ques- 
"  tion  of  domicil,  if  the  deceased  was  in  the  legal  sense 
"  domiciled  in  Turkey  ;  and  if  the  Law  of  domicil  does 
"  prevail,  the  Law  of  Turkey,  in  conformity  with  the 
"  treaty,  says  that,  in  such  case,  the  succession  to  personal 
"  estate  shall  be  governed  by  the  British  Law  ;  if  he  was 
"  not  domiciled  in  Turkey,  but  in  England,  then  the  Law 
'■'  of  England  prevails  prop  Wo  vigore:  "  he,  therefore,  pro- 
nounced in  favour  of  the  will  of  1834  {h). 

CCCXXXI.  The  case  of  Moore  v.  Darell  (i)  was  cited, 
in  argument,  by  the  counsel  contending  for  the  Turkish 
domicil  of  Mr.  Maltass.  In  that  case,  a  treaty  was  pleaded 
between  Spain  and  England,  by  one  article  of  which  it  was 
agreed  that  the  goods  of  the  subjects  of  one  King  v/ho  shall 
die  in  the  dominions  of  the  other,  should  be  preserved  for 
the  lawful  heir,  and  certain  other  privileges  were  granted; 
yet,  nevertheless,  Mr.  Moore  had  been  holden  to  be  a 
domiciled  Spaniard. 

CCCXXXII.  But  in  Maltass  v.  Maltass,  the  Judge 
observed  :  "  As  to  the  case  of  Moore  v.  Darell,  I  conceive 
"  that  my  opinion  does  not  militate  against  that  case,  or 
"  the  construction  of  the  treaty  with  Spain.  This  Court 
"  was  of  opinion  that  the  will  there  propounded  was  in- 
"  valid  by  the  Law  of  Spain,  and,  though  more  doubtfully, 
"  by  the  Law  of  England.     It  held  that  the  deceased  was 

(h)  1  Rohertson's  Ecd.  Bep.  p.  80. 
(/)  4  Hcuifianrs  Ecd.  Bep.  p.  350. 
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"  domiciled  in  Spain,  never  mentioning  the  treaty.  In- 
"  deed,  not  even  in  the  argument  was  the  treaty  alluded 
"  to  ;  no  allegation  on  that  point  was  given  in  ;  no  answers 
"  were  taken.  The  King's  Advocate  of  the  day  declined 
"  to  argue  the  point,  and  not  a  single  word  appears  in 
"  that  case  upon  the  construction  of  the  treaty  "  {j). 

III.    DOMIOIL    IN    MAHOMETAN    COUNTRIES. 

CCCXXXIII.  It  was  contended  in  the  case  of  Maltass 
V.  Maltass,  that  the  European  International  Law  of  Domi- 
cil  would  not  be  applicable  to  the  residence  of  Christian 
subjects  in  Mahometan  countries. 

CCCXXXIV.  The  following  passage  was  cited  from 
Lord  StowelPs  judgment  in  The  Indian  Chief:  "  It  is  to  be 
"  remembered  that,  wherever  a  mere  factory  is  founded  in 
"  the  Eastern  parts  of  the  world,  European  persons  trading 
"  under  the  shelter  and  protection  of  their  establishments, 
"  are  conceived  to  take  their  national  character  from  that 
"  association  under  which  they  live  and  carry  on  their  com- 
"  merce.  It  is  a  rule  of  the  Law  of  Nations,  applying 
"  peculiarly  to  those  countries,  and  is  different  from  what 
"  prevails  ordinarily  in  Europe,  and  the  Western  parts  of 
"  the  world,  in  which  men  take  their  present  national 
"  character  from  the  general  character  of  the  country  in 
"  which  they  are  resident ;  and  this  distinction  arises  from 
"  the  nature  and  habits  of  the  countries.  In  the  Western 
"  parts  of  the  world,  alien  merchants  mix  in  the  society  of 
"  the  natives  ;  access  and  intermixture  are  permitted  ;  and 
"  they  become  incorporated  to  the  full  extent.  But  in  the 
"  East,  from  the  oldest  times,  an  immiscible  character  has 
"  been  kept  up ;  foreigners  are  not  admitted  into  the 
"  general  body  and  mass  of  the  society  of  the  nation; 
"  they  continue  strangers  and  sojourners  as  all  their  fathers 
"  were ;  '  Doris  amara  suam  non  intermisceat  undam ; '  not 


(j)  The  learned  Judge  (Dr.  Lushington)  had  been  counsel  in  the 
cause. 
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"  acquiring  any  national  character  under  the  general 
"  sovereignty  of  the  country,  and  not  trading  under  any 
"  recognised  authority  of  their  own  original  country,  they 
"  have  been  held  to  derive  their  present  character  from 
"  that  of  the  association  or  factory  under  whose  protection 
"  they  live"  (k). 

CCCXXXV.  With  respect  to  establishments  in  Turkey, 
it  was  declared,  in  the  case  of  Mr.  Fremeaux,  during 
the  war  of  1782,  that  a  merchant  carrying  on  trade  at 
Smyrna,  under  the  protection  of  the  Dutch  Consul  at 
Smyrna,  was  to  be  considered  as  a  Dutchman  (l). 

CCCXXXYI.  The  case  of  The  Angeliqiie  was  brought 
by  appeal  from  the  Prize  Court  before  the  Lords  of 
Appeal,  in  the  year  1801.  ''  It  was  the  case  of  a  ship  and 
"  cargo  taken  on  voyage  from  Madras  to  the  Spanish  set- 
''  tlement  of  Manilla,  and  claimed  on  behalf  of  Armenian 
*'  merchants,  resident  in  Madras.  It  was  asserted  on  the 
"  part  of  the  claimant,  that  a  trade  of  this  nature  had 
"  been  carried  on  by  this  peculiar  class  of  merchants, 
''  under  the  knowledge  and  permission  of  the  Government 
"  of  Madras  ;  and  that  it  had  in  former  wars  also  been  a 
^'  trade  specially  privileged  by  the  East  India  Company's 
"  governing  officers  in  India,  and  by  the  Spanish  Govern- 
'^  ment  at  Manilla.  It  appeared,  also,  that  there  had 
"  been  a  subsequent  permission  of  the  Governor  of  Madras, 
"  Lord  Clive,  and  of  the  Governor- General,  Lord  Mor- 
"  nington,  for  the  carrying  on  a  similar  trade,  granted  to 
"  the  claimant  in  this  case — and  the  application  stated 
"  that  it  had  been  usual  to  trade  in  this  manner,  without 
"  consulting  Government ;  but  that  the  application  was 
"  now  made  in  consequence  of  the  capture  of  The  Angelique, 
"  It  was  said  further,  that  there  was  a  legal  opinion  of 
"  the  Attorney-General  of  Madras,  under  a  certificate 
"  from  Lord  Mornington  and  Lord  Clive,  and  the  persons 


(A)  3  C.  Boh.  Adm.  Rep.  pp.  28,  20. 
(/)  Ihid.  pp.  20,  30. 
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'  constituting  the  council  at  Madras,  stating  their  opinion 
'  of  the  legality  of  the  trade,  and  representing  the  ex- 
'  treme  hardship  of  the  case  to  the  Vice-Admiralty  Court 
'  of  the  Cape  of  Good  Hope." 

CCCXXXYII.  "  After  a  very  full  hearing,  the  Court 
'  of  Appeal  were  of  opinion  that,  by  the  general  law,  all 
'  foreigners  resident  within  the  British  dominions  incurred 
'  all  the  obligations  of  British  subjects — that  there  was 
'  nothing  to  distinguish  this  particular  class  of  merchants, 
'  in  point  of  law,  from  the  general  rule  ;  that,  whatever 
'  doubt  might  be  entertained,  whether  the  East  India 
'  Company  might  not,  in  wars  in  India  originating  with 
'  them,  under  the  power  of  their  charter,  relax  the  opera- 
'  tion  of  war  so  far  as  to  license  the  trade  of  individuals 
'  with  such  an  enemy,  they  could  unquestionably  have 
'•  no  such  power  in  respect  to  a  trade  carried  on  with  a 
'  general  and  public  enemy  of  the  Crown  of  Great  Britain  ; 
'  that  it  would  on  that  account  be  useless  to  admit  the 
'  claimants  to  prove,  as  it  was  offered,  the  fact  of  a  tacit, 
'  or  acknowledged,  permission  from  the  Governor  in 
'  Council  in  India.  The  Court  seemed  to  admit  that  the 
'  trade  in  question  might  be  a  very  lucrative  trade,  in  a 
'  public  point  of  view,  as  it  ^vas  the  means  of  carrying  the 
'  silver,  received  by  the  Armenian  merchants  in  Manilla 
'  for  the  exports  of  the  Company's  manufactures,  on  to 
'  China,  where  it  was  vested  as  a  fund  for  the  purchases 
'  made  by  the  East  India  Company,  the  private  merchants 
'  taking  in  payment  bills  on  the  Company  in  India. 
'  They  thought  that,  on  thiese  grounds,  there  might,  per- 
'  haps,  be  reasons  for  making  particular  regulations  in 
'  future  for  such,  a  trade  ;  but,  being  of  opinion  that,  as  it 
'  was  in  the  power  of  the  Crown  alone  to  declare  war, 
'  so  it  rested  with  that  authority  only  to  dispense  with 
'  its  operations,  they  affirmed  the  sentence  of  the  Vice- 
'  Admiralty  Court,  and  condemned  the  ship  and  cargo  as 
'  the  property  of  British  subjects  taken  in  trade  with  the 
'  enemy. 
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''Being  possessed  with  a  conviction  of  the  bond  fide 
''  conduct  of  the  parties,  and  considering  that  thej  had 
*'  been  led  into  a  mistake,  under  a  public  misapprehension 
"  prevailing  in  India,  even  on  the  part  of  the  governing 
"  persons  there,  the  Court  directed  the  expenses  of  the 
"  suit  to  be  paid  out  of  the  proceeds  "  (m). 

CCCXXXVIII.  The  opinion  of  the  Attornej-General 

at  Madras,  referred   to  in  the  above    case,  so  far  as  it 

bears  upon  the  present  question,  appears  to  have  been  as 

follows: — "  In  the  year  1688,  a  treaty  or  agreement  was 

''  entered  into  between  the  Old  Company  and  the  Arme- 

"  nian  nation ;  by  which   the  latter,  in  consideration   of 

"  their  changing  the   ancient    course    of  their   trade    to 

"  Europe  (till  then  carried  on  to  a  great  extent  by  the  way 

''  of  Turkey),  and  sending  their  goods  on  the  Company's 

"  ships  to  London,  by  which  the  customs  were  expected  to 

"  be  greatly  increased,  were  granted,  within  the  Company's 

"  limits,  all  the  privileges  enjoyed  by  British  subjects ; 

"  and  were  licensed  to  trade  to  and  from  Europe  in  the 

"  Company's   vessels   on    equal  terms.      For   many  years 

"  before  this,  they  had  had  a  free  and  uninterrupted  trade 

"  to  Manilla  (from  which  the  Company  were  excluded  by 

"■  the  treaty  of  Madrid,  in  June  1670),  and  this  commerce 

"  was  by  the  agreement  allowed  to  be  carried  on  directly 

"  from  the  Company's  settlements,  in  any  ships  which  had 

"  their  permission  to  trade.     Having  been  before  received 

''  as  neutral  subjects  of  Persia,  or  as  temporary  subjects 

"  of  the  Mogul  empire,  the  residence  of  some  Armenian 

*'  families  in  the  Company's  factories  was  not,  from  the 

"  nature  of  the  factories,  considered  by  the  Spaniards  as 

"  a  circumstance  of  sufficient  weight  to  exclude  them  from 

"  the  port  of  Manilla,  or  a  reason  for  depriving  them  of 

"  their  ancient  advantages  of  trade,  by  treating  them  as 

"  English  subjects.     It  is  now  one  hundred  years  since 

"  the  treaty  or  agreement  was  entered  into,  and  during 

(m)  The  Angelique,  3  C.  Bob.  Adm.  Rep.  Appendix  B,  p.  7. 
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"  that  period  the  Armenians  have  continued  to  be  received 
"  at  Manilla,  as  they  had  at  all  times  before,  as  subjects 
"  of  Persia  or  the  King  of  Delhi :  and  in  the  various  wars 
"  we  have  had  with  Spain  since  1688,  though  coming 
"  directly  from  our  ports,  they  have  uniformly  been  con- 
"  sidered  and  treated  by  the  Spaniards  as  a  neutral 
"  nation  "  (n). 

CCCXXXIX.  In  the  case  of  Maltass  v.  Maltass,  the 
factory  was  not  pleaded ;  but  Lord  StowelPs  expressions 
were  relied  upon  to  prove  that  no  Christian  could  acquire 
a  domicil  by  residence  in  a  Mahometan  country ;  that 
"  the  immiscible  character  "  (o)  (to  borrow  his  happy  ex- 
pression) would  prevent  the  acquisition  of  a  domicil. 

CCCXL.  The  learned  Judge  who  decided  the  case  of 
Maltass  v.  Maltass  observed,  "  I  give  no  opinion,  therefore, 
"  whether  a  British  subject  can  or  cannot  acquire  a  Turkish 
"  Domicil;  but  this  I  must  say — I  think  every  presump- 
"  tion  is  against  the  intention  of  British  Christian  subjects 
^'  voluntarily  becoming  domiciled  in  the  dominions  of  the 
"  Porte.  As  to  British  subjects,  originally  Mussulmen,  as 
"  in  the  East  Indies,  or  becoming  Mussulmen,  the  same 
"  reasoning  does  not  apply  to  them,  as  Lord  Stowell  has 
"  said  does  apply  in  cases  of  a  total  and  entire  difference 
"  of  religion,  customs,  and  habits"  (p). 

(n)  3  C.  Rob.  Adm.  Rep.  App.  B.  pp.  7-9,  and  note  to  p.  7. 

(o)  In  another  case  Lord  Stowell  said,  "  It  has  been  argued  that  it 
would  be  extremely  hard  on  persons  residing  in  the  kingdom  of  Mo- 
rocco, if  they  should  be  held  bound  by  all  the  rules  of  the  Law  of  Na- 
tions, as  it  is  practised  amongst  European  States.  On  many  accounts, 
undoubtedly  they  are  not  to  be  strictly  considered  on  the  same  footing 
as  European  merchants  ;  they  may  on  some  points  of  the  Law  of 
Nations  be  entitled  to  a  very  relaxed  application  of  the  principles 
established  by  long  usage  between  the  States  of  Europe  holding  an 
intimate  and  constant  intercourse  with  each  other,"  &c. — The  Hurtige 
Hane,  3  G.  Rob.  Adm.  Rep.  p.  325. 

(p)  Maltass  v.  Maltass,  1  Robertson^  Ecd.  Rep.  p.  80.  See  in- 
terlocutory remarks  of  the  Judge  of  the  Prerogative  Court,  as  to 
domicil  in  the  settlement  at  Hudson's  Bay. — In  the  goods  of  Suther- 
land, 4  Notes  of  Cases,  pp.  5(51-3. 
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IV.    DOMICIL,    WHERE    IT    IS    REGULATED    BY    THE    STATE. 

CCCXLI.  Where  the  Government  of  a  country  pre- 
scribes a  certain  form,  whereby  a  stranger  shall  be  admitted 
to  establish  his  domicil  therein,  and  to  enjoy  all  the  civil 
rights  of  a  native  subject,  can  a  stranger,  without  the 
permission  of  Government,  acquire  a  domicil  in  such 
country  ? 

CCCXLII.  In  France,  where  such  a  law  exists  (q),  the 
question — so  far  as  it  relates  to  rendering  the  person  so 
domiciled  jitsticiahle  by  a  French  tribunal — has  been  judi- 
cially decided  in  the  affirmative.  On  the  25th  of  March, 
1819,  B.,  banker  of  Amsterdam,  but  residing  at  Paris,  was 
condemned  to  pay  E.,  banker  of  Paris,  251,782  francs,  by 
the  Tribunal  of  Commerce  at  Paris.  B.  refused  obedience 
to  the  order,  and  was  imprisoned.  He  then  demanded  to 
be  set  free,  chiefly  because,  being  a  stranger,  he  could  not 
have  a  domicil  in  France  without  the  royal  authority, 
and  the  proceedings  having  treated  him  as  domiciled, 
were  therefore  null.  The  case  was  decided  against  him 
in  the  Civil  Tribunal  of  the  Seine,  in  the  "  Cour  Eoyale  " 
of  Paris,  and  in  the  "  Cour  de  Cassation  "  (the  last  Court 
of  Appeal),  on  the,  ground  that  a  stranger  could  have  a 
de  facto  domicil  and  residence,  although  according  to  the 
13th  article  of  the  Code  Civil  he  could  not  have  a  domicil 
de  jure  without  the  authority  of  Government  (r),  and  could 
not  enjoy  the  privileges  of  a  domiciled  subject. 

CCCXLIII.  This  case  only  established  tliat  a  person 
so  domiciled  was  justiciable  by  the  French  tribunal ;  but 
the  reasoning  of  it  seems  equally  valid  to  prove  that  a 

[(q)  Code  Civil,  art.  13.  ^' L'^tranger,  qui  anra  ete  admis  par 
rautorisation  du  President  de  la  Republique  a  ^tablir  son  domicile  en 
France,  y  jouira  de  tous  les  droits  civils,  tant  qu'il  continuera  d'y 
resider."] 

(r)  Merlin,  Rep.  de  Jur.  Domicile  XIII.  The  case  cited  is  in 
Merlin,  Questions  de  Droit  (tome  v.  p.  431).  Domicile  V.  As  to  Merlin's 
supposed  change  of  opinion  as  shown  in  edit,  of  1828  [see  Bremer  v. 
Freeman,  10  Mooreh  P.  C.  Rep.  at  pp.  371,  372.]  Cf.  Merlin,  Rep. 
jEtranger  I.  ss.  9,  10,  and  Testament,  sect.  i.  §  v.  arts.  1,  2. 
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principal  domicil  may  be  de  facto  acquired  by  a  person 
who  was  not  himself  entitled  to  the  privileges  of  a  domi- 
ciled subject.  Nevertheless,  as  will  presently  be  seen, 
this  proposition  is  very  far  from  being  incorporated  into 
the  administration  of  French  Law :  it  would  perhaps 
rather  seem  that  the  contrary  proposition  has  obtained 
the  sanction  of  the  highest  French  authorities. 

CCCXLIV.  The  case  of  Collier  v.  Rivaz  appears  to 
support  this  conclusion.  In  that  case,  the  testator  (Mr. 
Eyan),  an  English-born  subject,  died  de  facto  domiciled 
in  Belgium,  leaving  a  will  executed  before  1830,  that  is, 
at  a  time  when  the  Code  Napoleon  was  in  force  in  Belgium 
and  Holland,  then  one  kingdom ;  the  will  was  valid 
according  to  the  English,  but  not  according  to  the  Bel- 
gian Law ;  but  the  testator  had  not  obtained  the  proper 
authority  requisite  for  the  establishment  of  such  a  domicil 
as  would  entitle  him  to  civil  riofhts  in  the  king^dom  of  the 
Netherlands.  Two  advocates,  one  practising  in  Holland, 
and  one  in  Belgium,  deposed  to  the  effect  that,  "  the  suc- 
*'  cessions  of  persons — who,  however  long  they  might  have 
"  been  resident,  not  having  obtained  the  royal  authority 
"  to  reside  there,  being  considered  as  mere  foreigners — 
"  would  be  governed  by  the  laws  of  their  own  country, 
"  and  would  be  upheld  by  the  Courts  of  Belgium,  if  those 
"  Courts  were  called  on  to  decide."  The  Court  in  Eng- 
land,  finding,  upon  the  evidence  of  these  two  advocates, 
that  the  foreign  country  in  which  the  testator  was  domi- 
ciled would  uphold  his  testamentary  disposition,  decreed 
probate  of  the  same  (s) . 

CCCXLV.  The  following  remarks,  however,  of  the 
Judge  who  decided  the  foregoing  case  are  worthy  of 
attention  : — "  Now  (t)  three  witnesses  have  been  examined 
"  with  respect  to  the  Law  of  Belgium,  as  applying  as  well 
"  to  the  acquiring  of  a  domicil  in  Belgium  as  to  the  law 


(s)  Collier  v.  Rivaz,  2  Gurteis's  Eccl.  Rej).  p.  855. 
(0  Ibid.  pp.  859-60. 
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"  with  respect  to  the  execution  of  testamentary  iiistru- 
"  ments." 

"  With  respect  to  Domicil  acquired,  it  is  quite  clear, 
"  according  to  the    evidence  of   these    persons,  that   no 
"  domicil,   accord  mg   to   the    Law    of   Belgium,    can    be 
"  acquired,  unless  the  authority  of  the  ruling  powers  is 
"  obtained  to  authorize  the  persons  who  apply  for  that 
"  authority  to  continue  in  that  country ;  that,  unless  that 
"  authority  is  obtained,  he  is  liable  to  be  removed  at  any 
"  time  ;    that,   having  obtained  that  authority,   he  then 
"  becomes  to  all  intents  and  purposes  a  subject  of  Belgium, 
"  and  has  a  right  to  remain  there  and  enjoy  the  privi- 
"  leges    of    a    natural  born  subject.     But   it    may    be  a 
"  different    question   whether     a    person    who    has    not 
''  obtained  that  authority — a  mere  resident  there — is  to 
"  be  considered  as  a  foreigner,  simply  having  a  residence 
"  and  not  a  domicil.     I  think  it  is  very  doubtful  w^hether 
"  the  Dutch  and  Belgian  lawyers  understand  the  same 
"  thing,  from  the  evidence  given  with  respect  to  Domicil — 
"  whether  they  do  not  consider  that  a  person,  to  become 
'^  domiciled,  must  have  denization,   that  which  is  equiva- 
"  lent  to  our  naturalization,  and  they  do  not  mean  simply 
"  domicil  for  the  purpose  of   succession  or  anything  of 
"  that  description,  but  they  consider  that   a   person,   in 
"  order  to  become  domiciled,   must  place  himself  by  the 
"  authority  of  the  Government  in  the  same  situation  as  a 
"  Belgian  subject,  and  have  the  rights  and  privileges  of 
*'  that  country.     But  I  think  it  is  not  necessary  to  inquire 
'^  into  this,  because  I  think  we  have  the  conclusive  evi- 
"  dence  of  two  witnesses  as  to  that  which  is   necessary 
"  to    give   validity   to   the    testamentary  dispositions    of 
*•'  persons  who  reside   there,  but  have  not  acquired  all  the 
"  rights  of  Belgian  subjects." 

CCCXLVI.  The  authority  of  this  decision  in  Collier  v. 
Rivaz  might  appear  to  be  shaken  by  the  judgment  of  the 
Privy  Council  in  Bremer  v.  Freeman',  and  yet  this  last 
decision    will   be  found,    on    examination,    to   have    done 
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little   or   nothing  towards   the   adjastment   of  this  vexed 
and  difficult  question. 

In  Bremer  v.  Freeman,  the  testatrix,  an  English  lady 
domiciled  de  facto  at  Paris,  made  her  testament  in  the 
English  form,  disposing  of  property  which  was,  with 
an  inconsiderable  exception,  entirely  English  or  Anglo- 
Indian. 

The  testament  was  ultimately  pronounced  to  be  invalid 
as  far  as  it  related  to  personalty,  while  it  was  admitted  to 
be  valid  in  its  relation  to  freehold  property  in  India.  The 
Prerogative  Court  of  Canterbury  had  decided  that  the 
testament  was  a  valid  disposition  of  personalty.  This 
sentence  was  reversed  by  the  Judicial  Committee  of  the 
Privy  Council. 

The  principal  arguments  in  favour  of  the  testament 
were,  that  the  testatrix  was  not  domiciled  in  Prance 
according  to  the  Prench  Code,  and  therefore  was  not 
domiciled  de  jwre  there  at  all;  that  the  testamenti  f actio 
was  a  matter  juris  positivi  or  civilis,  and  not  juris  gentium 
— that  Pothier  {u)  had  expressly  declared  so ;  that  the 
French  Code  did  not  admit  the  foreigner  domiciled  with- 
out autorisation  to  civil  Prench  rights  ;  that  the  Law  of 
England  adopted  in  these  cases  the  Law  of  France,  and 
that,  according  to  the  French  Law,  the  English  Law 
governed  the  testament. 

The  principal  argument  against  the  validity  of  the 
testament  was,  that  by  Domicil  in  these  cases  was  meant 
Domicil  de  facto,  and  according  to  the  general  jus  gentium^ 
or  lato  sensu,  and  not  de  jure  or  according  to  the  posi- 
tive provisions  of  a  particular  code  upon  the  subject. 
It  was    conceded  that   the    Law  of    England  did  adopt 


(u)  "  II  est  vrai  que  ces  persomies  ne  sont  pas  capables  du  droit 
civil,  qui  n'a  et^  etabli  que  pour  lescitoyens,  tel  que  le  droit  des  testa- 
ments, des  successions,  du  retrait  lignager  ;  mais  elles  sont  capables 
de  ce  qui  appartient  au  droit  des  gens,  telles  que  sont  toutes  les  con- 
ventions."— Traits  de  la  Communante,  part  i.  chap.  i.  art-  i.  §  21, 
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the  Law  of  France  (w) ;  but  it  was  contended  that  this 
law  pronounced  the  testament  invalid  because  it  was 
executed  by  a  person  domiciled  de  facto  in  France,  and  not 
according  to  the  forms  prescribed  by  the  French  Law. 

French  advocates  and  jurists  of  great  eminence  were 
examined  by  both  parties  to  the  suit,  for  the  purpose  of 
proving  the  French  Law  to  be  as  respectively  alleged  by 
them. 

A  great  number  of  decisions  {x)  also  were  cited  by  both 
parties  for  the  same  purpose  {y).  It  is  a  maxim  of 
English  Law  that  foreign  Law  must  be  proved  as  a  fact 
in  each  case,  though  the  practice  has  varied  as  to  how  far 
it  is  competent  to  the  judge  to  form  his  own  opinion 
from  the  perusal  of  writings  of  authority,  whether  Codes 
of  Law  or  treatises  on  jurisprudence  {z). 

The  result  of  the  foreign  evidence  taken  in  this  case 
was  certainly  embarrassing.  The  opinions  of  the  French 
advocates  were  directly  at  variance  with  each  other.  The 
judicial  precedents  were  equally  conflicting. 

And — what  worse  confounded  the  confusion  to  the 
English  judges — some  of  the  French  lawyers  who  deposed 


(w)  It  does  not  seem  certain  whether  in  the  simple  case  of  a  de 
facto  domicil  of  an  Englishman  in  a  foreign  State,  the  English  Court 
would  ascribe  any  weight  to  the  opinion  of  foreign  experts  as  to  what 
constituted  a  de  facto  domicil  according  to  the  law  of  the  foreign  State. 
The  practice  on  this  case  has  not  been  uniform. 

(x)  It  was  contended  by  the  party  setting  up  the  validity  of  the 
testament  that  an  investigation  of  these  decisions  would  show  that 
they  were,  in  fact,  all  opposed  to  the  French  domicil  :  there  were  ex- 
ceptions ;  but  these  ranged  themselves  generally  under  two  heads  : 
1.  Where  French  interests  were  concerned — a  strange,  but  I  fear  un- 
doubted, exception  ;  2.  Where  both  parties  had  consented  to  the  fact 
of  the  domicil,  and  the  dispute  had  arisen  upon  some  collateral  or 
emergent  matter. 

(i/)  The  authorities  of  both  kinds  will  be  found  collected  together 
in  the  report  of  the  case  in  the  Prerogative  Court,  Deane's  Eep.  pp.  198, 
202,  and  of  the  case  before  the  Privy  Council,  10  Moore^s  P.O.  Rep. 
pp.  312-374. 

{%)  Vide  2)ost,  chap.  xlv. 
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against  the  validity  of  the  testament,  founded  their  opinion 
entirely  on  the  maxim  locus  regit  actum,  and  not  upon  the 
domicil  being  French. 

The  Judicial  Committee  of  the  Privy  Council  con- 
sidered that  they  were  sitting  as  a  French  Court,  to 
decide  upon  a  question  of  French  Law.  Their  Lordships 
said  : — 

"  This  domicil  being  established  in  evidence,  the 
"  burden  is  thrown  on  the  respondent  to  prove  that  the 
"  will,  in  the  English  form,  is  sanctioned  by  the  Municipal 
"  Law  of  France.  He  must  show,  upon  the  balance  of 
"  tlie  conflicting  evidence  in  the  cause,  that  the  wills  of 
"  persons  so  domiciled,  in  that  form,  are  allowed  by  that 
"  Law.  This  is  the  important  question,  and  the  only  one 
"  of  any  difficulty  in  the  case.  Much  evidence  was  pro- 
"  duced  of  the  Law  of  France  on  both  sides  ;  the  viva  voce 
"  testimony  of  experts  in  the  science  and  practice  of  the 
''  law,  vouching  and  referring  to  the  Code  Napoleon  de- 
"  crees,  and  to  known  treatises.  Some  of  these  last  have 
"  been  since  brought  forward  and  referred  to  without 
"  objection  on  either  side ;  and  their  Lordships  have  to 
"  decide  on  the  whole  of  this  (for  the  most  part)  very  un- 
''  satisfactory,  confused,  and  conflicting  evidence,  whether 
'"  they  are  convinced  that  this  will,  executed  in  France  in 
"  the  English  form,  is  valid. 

"  On  the  part  of  the  Respondent,  five  persons,  prac- 
"  tising  in  the  French  Courts,  stating  themselves  to  be 
"^  experienced  in  the  Law  of  France,  were  examined :  on 
"  the  part  of  the  Appellant,  three.  It  is  to  be  lamented 
"  that,  from  the  very  nature  of  the  case,  we  cannot  satisfy 
"  ourselves  by  the  personal  examination  of  these  witnesses 
"  as  to  the  weight  due  to  each  of  them  ;  and  a  proper 
"  sense  of  professional  delicacy  precludes  them  from 
''  oivinof  evidence  as  to  the  merits  of  each  other.  We  are 
"  compelled,  therefore,  to  decide  the  disputed  question 
"  with  inadequate  means  of  judging  of  their  professional 
"  eminence,  their  skill,  and  knowledge.     It  is  to  be  re- 
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"  marked,  speaking  with  all  respect  to  tliof^e  gentlemen, 
'•'  that  the  rule  of  International  Law  which  all  English 
"  lawyers  consider  as  now  firmly  established,  namelj-,  that 
"  the  form  and  solemnities  of  the  testament  must  be 
"  governed  by  the  Law  of  the  domicil  of  the  deceased,  does 
"  not  appear  to  be  recognized,  or  at  least  borne  in  mind, 
"  by  any  of  them.  Nay,  in  QuartiTi's  case,  both  the  Cour 
"  Eoyale  and  the  Cour  de  Cassation  expressly  decided  that 
"  the  will  must  be  in  the  form  and  with  the  solemnities 
"  of  the  place  where  it  is  made,  on  the  principle  that 
"  locus  regit  actum  (a)  :  an  error  which  is  ably  exposed, 
"  in  the  opinion  of  M.  Target,  in  the  Duchess  of  Kingston's 
"  case  (Coll.  Jur.  p.  323).  The  three  witnesses  called  for 
''  the  Appellant,  Messrs.  Frignet.  Senaed,  and  Paillet,  all 
"  maintain  the  same  doctrine.  If  this  position  were  really 
"  true,  the  case  of  the  Appellant  would  prevail ;  but  the 
"  other  witnesses  do  not  maintain  the  same  doctrine.  Of 
''  the  five  experts  examined  for  the  Respondent,  three, 
"  Messrs.  Blanchet,  Hebert,  and  De  Vatismesnil,  all  think 
"  that  the  will,  either  in  the  form  required  by  the  Law  of 
"  the  Domicil  of  Origin,  or  the  place  where  the  party 
"  dwells,  is  valid;  a  position  which,  by  English  lawyers, 
"  is  certainly  now  considered  to  be  exploded  since  the  case 
"  of  Stanley  v.  Bernes  "  (6). 

CCCXLYII.  It  is  manifest  that  a  judgment  pronounced 


(a)  The  extent  to  which  this  principle  prevails  on  the  Continent 
could  scarcely  have  been  present  to  their  Lordships'  minds.  "  Actui 
lex  formam  dat "  (says  Hertins)  '*  quando  negotium  aliquod  ad  nsum 
civitatis  certis  circumscribit  solemnitatibus,  puta  cum  de  loco,  de  tem- 
pore, demodo  actus  statuit,  e.g.  uitestamentaliis  aid  illis  solemnitatibus 
Jia7it,"  &c. — De  Coll.  Leg.   s.   4,  p.  7.     "Or  che  dire"  (says   Rocco) 

"  se  lo  straniero  intenda  fare  nel  regno  alcun  contra tto  con  altri  pur 
forestiero  ovvero  con  qualcuno  de'  nazionali  nostri,  e  voglia  delle  sos- 
tanze  sue  disporre  per  via  di  testamento  ?  ...  II  principio  gene- 
rale  cui  fa  uopo  trarre  dietro  e,  doversi  seguitare  le  formalita  del  luogo 
ove  r  atto  si  celebra  :  locus  regit  actum.''^ — Rocco,  p.  144  (lib.  ii.  cap.  7). 

(b)  3  Uaggardh  Eccl.  Rep.  p.  373  ;  Bremer  v.  Freeman,  10  Moore, 
P.  a  Rep.  pp.  :^fil-3G2. 
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■apon  "  very  unsatisfactory,  confused,  and  conflicting  evi- 
"  dence,"  can  constitute  no  precedent  for  any  other  case, 
and  that  the  whole  question  still  remains  open  for  dis- 
cussion. 

An  unsuccessful  attempt  was  made  to  oppose  the  prac- 
tical execution  of  the  sentence  by  tendering  proof  that  it 
was  not  what  it  purported  to  be — a  correct  exposition  of 
the  French  Law.  For  the  purpose  of  obtaining  this  proof, 
the  President  of  the  Civil  Tribunal  of  the  Seine  was  re- 
quested by  the  defeated  party  to  name  the  French  ad- 
vocates most  competent  to  form  an  opinion  as  to  whether 
the  sentence  of  the  English  Privy  Council  did  or  did  not 
correctly  expound  the  French  Law.  He  named  ten  gentle- 
men. The  admitted  facts  of  the  case  were  laid  before 
them,  and  they  unanimously  declared  that  the  will  was 
valid,  and  not  invalid,  according  to  the  French  Law. 

This  evidence,  however,  which  was  taken  ex  'parte,  and 
after  the  sentence  had  been  pronounced,  was  not  permitted 
to  be  produced  before  the  Privy  Council ;  but,  nevertheless, 
it  is  not  improperly  mentioned  in  this  place  (c)  :  though, 
of  course,  it  is  open  to  the  observation  that  the  other  side 
might  possibly  have  produced  an  equal  amount  of  testi- 
mony in  support  of  the  sentence. 

CCCXLYIII.  The  foreign  jurist  was,  no  doubt,  sur- 
prised to  learn  that  the  maxim  loeus  regit  actum,  which  he 
had  always  considered  as  incontrovertible,  was  erroneous 
when  applied  to  the  form  of  testaments,  though  correct 
when  applied  to  the  form  of  contracts.  The  truth  is,  that 
the  English  lawyers  and  judges  early  committed  them- 
selves to  the  opposite  maxim ;  and,  true  to  the  English 
rule  of  adhering  to  what  has  been  once  determined,  have 
never  been  able  to  escape  from  the  fetters  which  they  had, 
with  less  knowledge  than  they  now  possess  of  Foreign  and 
Roman  Law,  imposed  upon  themselves.  On  the  other 
hand,  the  English  lawyers  and  judges  must  have  learnt, 

(c)  See  note  at  the  end  of  this  chapter,  p,  240. 
VOL.  IV.  Q 
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with  at  least  equal  amazement,  the  little  value  which 
French  tribunals,  even  of  the  last  resort,  attached  to 
judicial  precedent.  A  French  lawyer  deposed,  as  a  wit- 
ness, to  the  comparatively  insignificant  effect  of  mere 
judicial  precedents  upon  subsequent  cases,  and  on  being 
asked  by  the  perplexed  English  lawyer  "  What  are  your 
judicial  decisions  then  good  for?"  received  the  concise 
and  remarkable  answer,  "  They  are  good  for  those  who 
"  get  them."  Never  were  the  opposite  characteristics  of 
the  legal  mind  of  the  two  countries  more  clearly  sho\vn, 
and  perhaps,  it  might  be  added,  the  defects  of  both  :  the 
obstacle  to  the  melioration  of  law  presented  by  the  inflex- 
ible adherence  to  a  judicial  precedent  on  the  one  hand ; 
and  on  the  other,  the  great  uncertainty  of  law  arising  from 
the  disregard  of  judicial  precedent,  and  the  habit  of  apply- 
ing an  independent  consideration  of  law,  as  well  as  fact, 
to  every  case  which  is  brought  into  a  court  of  justice.  I 
have  thought  it  expedient  to  leave  the  mention  of  Collier 
V.  Rivaz,  and  Bremer  v.  Freeman,  as  they  were  in  the 
former  edition  of  this  volume.  But  to  the  English 
lawyer  these  cases  have  now  ceased  to  have  any  practical 
interest :  because  the  decision  in  Bremer  v.  Freeman 
having  manifestly  led  to  the  defeat  of  a  testator's  inten- 
tions, Lord  Kingsdown  was  induced  to  bring  into  Par- 
liament a  Bill,  which  became  the  24  &  25  Vic.  c.  114,  the 
provisions  of  which,  it  will  be  seen,  are  most  important  (e). 
CCCXLIX.  It  was,  perhaps,  rather  taken  for  granted 
in  Bremer  v.  Freeman,  that  an  individual  who  has  com- 
plied with  the  forms  prescribed  by  the  Law  of  a  foreign 
State  for  the  attainment  of  domicil,  becomes,  unquestion- 
ably, domiciled  in  that  State.     But  Rocco  (/),  no  mean 

(e)  Cf.  chapter  xliii.  §§  dccclxiv.,  dccclxiv.  a,  where  this  statute  is 
set  out. 

(/)  ' '  E  pub  in  fine  accadere  die  il  forestiero,  come  che  ammesso  a 
stabilir  nel  regno  il  domicilio,  non  abbia  per  tanto  inteso  di  abban- 
donare  1'  antico ;  abbia  mai  sempre  serbato  la  intenzione  di  far  ritorno 
nella  sua  patria." — p.  148. 
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autliority,  says  that  this  is  not  necessarily  true ;  that  an 
individual  may  have  complied  with  this  prescribed  form, 
and  have  enjoyed  all  civil  privileges  appertaining  thereto, 
and  yet  have  retained  his  ancient  domicil :  the  animus 
revertendi  to  which  may  never  have  deserted  him. 

The  foreign  jurist  has  always  ascribed  more  weight 
than  the  English  jurist  to  intention,  as  the  principal 
ingredient  of  Domicil ;  and  the  instance  just  cited  affords, 
perhaps,  as  strong  an  illustration  as  could  be  furnished, 
of  the  preponderating  influence  of  this  element  in  con- 
tinental jurisprudence. 

[CCCXLTX.A.  In  Hamilton  v.  Dallas  (g),  a  case  decided 
by  yice-Chancellor  Bacon  in  1875,  it  was  held  that 
an  Englishman  might  acquire  in  France  a  domicil  de- 
termining the  succession  to  personalty  as  to  which  he  died 
intestate,  although  he  had  never  been  admitted  by  the 
authorisation  of  the  President  of  the  French  Republic 
to  the  privileges  of  a  French  domicil  in  accordance  with 
the  Code  Civil,  tit.  i.  art.  13.] 

CCCL.  We  cannot  close  these  observations  on  the 
operation  of  the  French  Code  upon  the  general  Law  of 
Domicil,  without  adverting  to  a  remarkable  passage  in  the 
last  edition  (1828)  of  Merlin's  Repertoire  de  Jurisprudence, 

After  observing  that  the  question  no  longer  presented 
itself  under  the  Code  Civil,  at  least  upon  the  wills  of 
Frenchmen,  he  says  : — 

"  But  the  question  remains  open  (entiere),  in  respect  to 
"  holograph  wills  made  in  France,  by  foreigners  domiciled 
"  in  countries  where  the  laws  do  not  admit  that  mode 
"  of  making  a  will,  and  hy  which  they  dispose  of  property 
"  situate  in  those  countries  :  ought  the  tribunals  of  those 


"  A  dir  brieve,  egli  usera  nel  regno  di  tutti  que'  diritti,  i  quali  non 
tengono  alio  stato  della  persona  ;  e  fra  quelli  e  die  il  rignardano  il 
godimento  o  la  privazione  ne  verra  regolata  secondo  le  norme  del  vero 
suo  domicilio." — p.  155. 

iig)  L.  E.  1  Ch.  D.  p.  257.] 

Q  2 
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'^  countries  to  declare  them  valid  according  to  French 
"  Law,  or  to  annul  them  according  to  the  Domiciliary 
"  Laws  of  the  testator?  "  (gg) 

Here  the  question  on  Merlin's  mind  was,  not  whether 
the  foreign  court  would  recognize  as  valid  the  will  of  a 
foreigner  made  according  to  the  forms  of  his  Personal 
Statute,  which  follows  him  wherever  he  goes,  but  whether 
the  foreign  Court  would  recognize  as  valid  the  will  of  a 
foreigner  made  in  the  holograph  form,  where  his  own 
Laws  do  not  admit  it. 

CCCLI.  Another  question  of  difficulty  might  arise 
from  the  regulation  of  the  Law  of  domicil  by  the  State. 
Suppose  that  the  Government  of  a  country,  Russia  for 
instance,  forbade  its  subjects  to  establish  a  domicil  out 
of  their  native  land,  and  a  subject  nevertheless  de  facto 
established  a  domicil  in  a  foreign  country,  and  died  there, 
what  law  would  the  country  in  which  he  died  apply  to  the 
distribution  of  his  personal  property — that  of  the  country 
of  his  domicil  de  jure,  or  of  his  domicil  de  facto'?  It 
should  seem  the  Law  of  the  domicil  de  facto  {h),  but  the 
case  would  be  open  to  some  argument  on  the  other  side  (^). 

(gg)  Vol.  xxxiv.  p.  118.     Testament,  Sect.  II.  §  iv.  Art.  2. 

(h)  Vide  ante,  §  xUii.  and  note  (2),  as  to  the  peculiarity  of  the  cus- 
tom of  London  prevailing  over  the  Law  of  the  Domicil. 

{%)  According  to  the  Sardinian  Code,  no  domicil  in  a  foreign 
country,  however  long  and  permanently  established,  would,  of  itself, 
avail  to  prove  that  the  person  establishing  it  had  abandoned  the  in- 
tention of  returning  to  his  native  country,  and  so  incurred  the  for- 
feiture of  his  civil  rights.  (Codice  Civile,  lib.  i.  tit.  i.  c.  ii.  Delia 
privazione  dei  diritti  civili,  s.  34.) 

[Under  the  Italian  Civil  Code,  Art.  11, 

"  La  cittadinanza  si  perde  : 

"1.  Da  colui  che  vi  rinunzia  con  dichiarazione  davanti  1' uffiziale 
dello  stato  civile  del  proprio  domicilio,  e  trasferisce  in  paese  estero 
la  sua  residenza  ; 

"  2.   Da  colui  che  abbia  ottenuto  la  cittadinanza  in  paese  estero  ; 

"  3.  Da  colui  che,  senza  permissione  del  governo,  abbia  accettato 
impiego  da  un  governo  estero,  o  sia  entrato  al  servizio  militare  di 
potenza  estera." 

See,  too,  Art.  17.] 
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The  cases  on  Domicil  have  of  late  years  been  very  numerous,  both 
in  the  English,  Irish,  and  Scotch  Reports,  and  in  those  of  the  United 
States  of  America  ;  but  in  many  of  them  no  new  principle  or  new 
application  of  old  principle  is  contained. 

The  reader  will  find  a  great  collection  of  American  cases  in  Curtis^ 
United  States  Digest,  vol.  ii.  p.  102,  and  Putmaii's  U.  S.  Digest,  vol.  v. 
p.  153  ;  he  may  also  ref er  to  [Xcimar  v.  Micon,  Dans'  U.  S.  A.  Stipreme 
Court  Rep.  vol.  v.  p.  452  ;  vol.  vii.  p.  218,  and  to]  the  following  Eng- 
lish cases  not  expressly  quoted  in  the  preceding  pages  : — 

Attorney -General  v.  Napier,  6  Exchequer  Bejwrts,  p.  217. 

Laneuville  v.  Anderson,  17  Jurist,  p.  511,  2  Spinks^s  Rep.  p.  53, 
9  Moore's  P.  C.  Rep.  p.  325. 

In  re  WrigJifs  Trusts,  25  Law  Journal  (Chancery),  p.  621 ;  2  Kay 
(fc  Johnson's  Rep ,  p .  575. 

Cockerell  v.  Cockerell,  2  Jurist,  N.  S.  pp.  621,  727. 

Hoskins  V.  Matthews,  ib.  p.  216. 

Attorney-General  v.  Fitzgerald,  3  Drew's  Reports,  p.  610. 

Forbes  V.  Forbes,  1  Kay's  Rep.  p.  341. 

M'Cormick  v.  Garnett,  4  De  Gex,  M.  &  G.'s  Rep.  p.  278. 

Brown  v.  Smith,  15  Beavan's  Rep.  p.  448. 

Robins  v.  Paxton  and  Dolphin,  30  Law  Times,  p.  310. 

Enohin  v.  Wylie,  31  Lau)  Times,  p.  171. 

Whicker  v.  Hume,  7  H.  L.  Cases,  p.  159,  4  Jurist,  N.S.  p.  933. 

Re  Do7is's  Estate,  before  Y.-C.  Kindersley  (1858). 

Re  Muir,  deceased  (1859). 

Lord  V.  Colin  (1859). 

Re  Bernard  Mette,  deceased  (1859). 

Campbell  v.  Beaufoy  (1859). 

Hoskins  V.  Matthews,  8  DeG.,  M.  <&  G.  p.  13. 

Re  Steer,  28  L.  J.  Exch.  p.  22. 

Shaw  V.  Gould,  L.  R.  3  H.  L.  p.  55. 

Bell  V.  Kennedy,  L.  R.  1  Scotch  and  Divorce  App.  p.  307. 

ZTdny  v.   TIdny,  L.  R.  1  Scotch  and  Divorce  App.  p,  441. 

Halda,ne  v.  Eckford,  L.  R.  8  Eq.  p.  631. 

Douglas  v.  Douglas,  L.  R.  12  Eq.  p.  617 . 

Stevenson  v.  Masson,  L.  R.  17  Eq.  p.  78. 

Sharpe  v.  Crispin,  38  L.  J.  Prob.  p.  17  ;  L.  R.  1  Prob.  and  Divorce, 
p.  611. 
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[Brmiel  v.  Brunei,  L.  B.  12  JEJq.  p.  298. 

Ki7ig  V.  Foxwell,  L.  B.  3  Ch.  D.  p.  518. 

Piatt  V.  Attorney-Gen.  of  N.  S.  Wales,  L.  B.  3  App,  Ca.  p.  336. 

Doucet  V.  Geoghegan,  L.  B.  9  Ch.  D.  p.  441. 

In  re  TootaVs  Trusts,  L.  B.  23  Ch.  D.  p.  532. 

Bx  parte  Cunningham,  L.  B.  13  Q.  B.  D.  p.  418. 

Bradford  v.  Young,  L.  B.  29  Ch.  D.  p.  617. 

Patience  v.  Main,  L.  B.  29  Ch.  D.  p.  976. 

The  Lauderdale  Peerage,  L.  B.  10  App.  Ca.  p.  692. 

Paxton  V.  Macreight,  L.  B.  30  O/i.  X>.  p.  165. 

Attorney -General  v.  ^Zexcm(ier,  23  Weekly  Beports,  p.  255. 

i2e  Marratt ;  Chalmers  v.  Wingfield,  L.  B.  36  O/i.  i>.  p.  400. 

Cooper  V.  Cooper,  L.  B.  13  J-pj).  Oa.  p.  88. 

Ahdallahv.  Bickards,  decided  by  Chitty  J.  June  6,  1888. 

Ahd-ul-Messih  v.  Farra,  L.  B.  13  App.  Ca.  p.  431.] 

II. 

In  Bremer  v.  Freeman,  the  following  authorities  on  Foreign  and 
French  Law  were  cited  : — 

WRITERS. 

Nicids  Gaillard  in  Dalloz,  Jurisprudence   Generale  (1851),   Pt.   T. 
p.  38. 

Coin  de  Lisle,  Comment.  Analyt.  du  Code  Civil,  p.  35. 
Troplong,  Le  Code  Explique,  tome  xviii.  p.  378. 
Pardessus,  Cours  de  Droit  Commercial,  p.  773. 
Duranton,  Cours  de  Droit  Frangais,  tome  i.  pp.  95-291. 
Demolombe,  Cours  de  Code  Civil,  liv.  i.  tit.  i.  c.  i.  §§  140,  141. 
Demangeat,  Condition  Civile  des  Ftratigers,  p.  369. 
Zadiaria>,  Cours  de  Droit  Civil  Frangois,  tome  i.  pp.  278-280. 
Merlin,  Bep.  de  Jurisprudence,  voc.  Etranger,  Domicil. 

JUDICIAL    DECISIONS. 

Lynches  case,  Sirey''s  Beports  (1851). 

Thornton  v.  Curling,  Dalloz  Beports  (1827). 

T)  J    iKT   n     1         5  ^  Gazette  des  Trihunaux  (1856). 

Baron  de  Mecklembourg  s  case    <;   -r     t)..qU.  /i §56^ 

D^Ahaunza''s  case,  Sirey  (1842). 

Princess  Poniatowska  v.  LeNormand  (1831),  Dalloz,  Becueil  Alpha- 
betique,  tome  iii.  p.  348. 

Andre  v.  Andre  (1844),  Becueil  Periodique  de  Dalloz,  2  (1851). 
Verity  v.  Mackenzie,  Dalloz  Bep.  (1847). 
Breid^s  case.  Gazette  des  Trih.  (1852). 

Appeal,  ih.  (1853). 

Lloyd  V.  Lloyd,  Sirey  (1849). 
Onslow  V.  Onslow,  Dalloz  (1836). 
De  Veine  v.  Boutledge,  Sirey  (1852). 
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Browning  v.  Be  Narye  or  Veyne,  Dalloz  (1853). 

Olivarez^  case,  Le  Droit  (October  11,  1854). 

Laneiiville  and  Andersoii^s  case,  Gaz.  des  Trih.  (1855). 

Church  V.  Cargill,  Dalloz  Bee.  Alphabet,  tome  vi.  p.  474  (1811). 

HoHseal  v.  Colon,  Dalloz  Bee.  Period,  ii.  p.  137  (1838). 

Appleyard  v.  Bachelor,  ih.  ii.  p.  170  (1847). 

The  Husband  C.  or  CzarneckV s  case,  ib.  ii.  p.  149  (1848). 

Same  case  on  Appeal,  Court  of  Cassation,  ib.  i.  p.  256  (1849). 

Colletfs  case,  Gaz.  des  Trib.  (1855). 

Fraix^  case,  Le  Droit  (1856). 

Scottowe's  case,  Gaz.  des  Trib.  (1856). 

Upon  these  cases  the  following  notes  were  prepared  on  behalf  of 
the  party  supporting  the  will : — 

Lynch  v.  Lynch, — This  was  the  only  case  decided  by  the  French 
Courts,  in  which,  when  the  advocates  in  the  case  of  Bremer  v.  Free- 
man and  Bremer  were  examined,  the  question  of  the  law  regulating  the 
succession  of  a  foreigner  who  had  died  in  France  had  been  brought 
forward  distinctly.  The  decree  in  that  case  was  made  by  the  Imperial 
Court  of  Paris  on  the  13th  of  March,  1850,  relating  to  the  succession 
of  Francis  Lynch,  and  the  Court  refused  to  entertain  the  settlement  of 
the  succession  of  the  deceased,  on  the  ground  that  he  had  not  been 
naturalized  a  Frenchman  ;  that  he  had  not  even  obtained  from  the  king 
the  right  to  establish  his  domicil  in  France  ;  and  the  Court  declared 
that  consequently  he  died  an  Englishman,  and  that  his  fortune  being 
whoily  personalty  must  be  governed  by  the  Law  of  England  ;  he  leav- 
ing no  French  heirs. 

Thornton  v.  Curling. — The  converse  of  the  decision  in  Francis 
Lynches  case  had  been  decided  by  the  Court  of  Cassation  (the  highest 
Court  of  Appeal)  in  the  case  of  TJiornton  v.  Curling  in  1826.  The  Court 
held  that  the  succession  of  Thornton,  an  Englishman,  and  the  validity 
of  his  will  were  subject  to  the  Law  of  France,  on  the  ground  that  he 
had  obtained  the  authorization  of  the  Government  to  establish  his 
domicil  there. 

Baron  F.  de  Mecklembourg's  Case. — After  the  hearing  of  the 
cause  of  Bremer  v.  Freeman  and  Bremer,  but  before  the  decree  was  pro- 
nounced, the  case  of  the  Baron  Frederick  de  Meeklevabourg,  a  German, 
which  is  mentioned  in  the  Judgment,  was  decided  by  the  French  Courts. 
In  that  case  the  Tribunal  of  the  Seine  found  that  it  resulted,  from  all 
the  facts  and  documents  produced,  that  he  had  his  principal  and  indeed 
sole  establishment  in  Paris  ;  and  held  that  he  had  died  domiciled  at 
Paris,  and  that  his  succession  opened  there,  though  he  had  not  been 
authorized  to  establish  his  domicil  in  France. 

The  decision  was  appealed  from,  to  the  Cour  Imperiale  de  Paris,  on 
the  ground  that  the  deceased  had  not  been  naturalized  a  Frenchman, 
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nor  had  obtained  the  authorization  of  the  Government  to  establish  his 
domicil  in  France  under  the  13th  Article  of  the  Code,  and  the  Court 
reversed  the  decision. 

Carlier  d'Abaunza's  Case. — Under  a  Law  of  the  17th  of  April, 
1832,  Art.  14  (see  M.  Coin  de  Lisie's  Exhibit  6,  Joint  Appendix,  p.  155), 
a  foreigner  not  domiciled  in  France  is  liable  to  arrest  for  debt.  M. 
Carlier  d'Abaunza  was  arrested  by  his  creditor  under  that  law,  and  the 
Civil  Tribunal  of  the  Seine  refused  to  set  aside  his  arrest,  and  held  that 
the  prolonged  residence  of  a  foreigner,  and  even  his  marriage  in  France, 
could  not  enable  him  to  obtain  the  rights  resulting  from  the  establish- 
ment of  the  Domicil,  which  can  only  take  place  in  the  terms  provided 
by  the  Article  13  of  the  Civil  Code,  i.e.  with  royal  authorization.  On 
appeal,  the  Imperial  Court  of  Paris  confirmed  the  decision,  holding  that 
the  Appellant  had  not  proved  that  he  was  domiciled  in  France. 

The  Princess  Poniatowska's  Case. — In  this  case,  which  was  one 
of  arrest,  the  arrest  was  upheld  by  the  Imperial  Court  of  Paris,  by  decree 
of  the  16th  of  August,  1811,  on  the  ground  that  the  Princess  was  a 
foreigner,  and  did  not  prove  a  domicil  in  France,  established  conform- 
ably to  the  Article  13  of  the  Civil  Code. 

Andre  v.  Andrt;. — In  this  case,  in  which  the  Court  of  Douai,  by 
decree  of  the  12th  of  July,  1844,  held  that  the  French  tribunals  were 
not  competent  to  take  cognizance  of  purely  civil  obligations  contracted 
between  foreigners  when  the  defendant  declines  their  jurisdiction,  the 
Court  observed  as  follows  :  "Whereas  a  residence  more  or  less  pro- 
longed in  France  cannot  constitute  a  Legal  Domicil,  since,  according 
to  the  terms  of  the  Article  13  of  the  Civil  Code,  a  foreigner  cannot 
acquire  such  a  domicil  in  France,  unless  in  virtue  of  an  Ordinance  of 
the  King." 

Verity  v.  Mackenzie. — This  was  a  decree  of  the  Court  of  Cassa- 
tion, by  which,  notwithstanding  the  deceased  (whose  succession  was  in 
question)  had  resided  for  forty  years  in  France,  the  Court  would  not 
allow  itself  to  be  competent  to  adjudicate,  by  reason  of  the  interests 
on  all  sides  being  of  foreigners  only.  (See  the  Evidence  of  M.  Blan- 
chet,  Joint  App)endix  of  Case  before  Privy  Council,  p.  139.) 

Breul's  Case. — Breul  was  a  Hanoverian.  He  resided  for  more 
than  thirty  years  in  Paris,  and  married  there  a  Frenchwoman  in  ]847. 
He  died  at  Paris  in  1851,  having  made  his  will,  in  which  he  asked 
himself  whether,  by  the  fact  of  his  having  married  without  a  settle- 
ment, there  was  a  community  of  goods  between  him  and  his  wife  con- 
formabl}^  to  the  French  Law.  He  disposed  of  his  property  in  either 
alternative.  On  the  question  being  brought  before  the  Civil  Tribunal 
of  the  Seine,  the  heirs  of  the  deceased  objected  to  the  competency  of 
the  Tribunal.     The  Tribunal  held  that  the  13th  Article  of  the   Civil 
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Code  had  not  for  its  object  to  determine  the  conditions  which  a  foreigner 
must  fulfil  in  order  to  acquire  a  domicil  in  France  ;  and  on  the  ground 
of  the  de facto  domicil,  and  of  the*  interests  of  two  Frenchwomen 
being  involved,  the  Court  overruled  the  objection  of  incompetency, 
and  retained  the  cause  for  decision. 

In  the  Appeal  to  the  Imperial  Court  of  Paris,  the  question  was, 
whether  there  was  community  of  goods  between  the  husband  and  wife 
under  the  Articles  1393  and  1400  of  the  Code. 

The  Court  held  that  Breul  being  a  foreigner  did  not  prevent  the 
application  of  those  Articles  ;  that  foreigners,  capable  of  stipulating  in 
all  contracts,  tenant  du  droit  des  gens,  as  that  in  question,  may,  in 
marrying  in  France,  accept  tacitly  the  rule  of  community  ;  that  un- 
doubtedly the  de  facto  domicil  ought  to  have  an  importance  distin- 
guishing it  from  a  simple  residence,  but  that  it  was  not  necessary  that 
it  should  have  been  authorized  by  the  Government  in  the  terms  of  the 
Article  13  of  the  Code,  since  the  object  of  that  authorization  is  to  con- 
fer on  the  foreigner  ail  the  civil  rights  belonging  to  natives  ;  and  those 
rights  are  not  necessary  for  the  regulation  of  matrimonial  conventions, 
which  are  purely  of  the  droit  des  gens. 

The  Court  of  Appeal  thus  adopted  the  distinction  between  civil 
rights  (which  would  include  the  right  of  making  a  will,  declared  by 
Article  25 1  of  the  Code  Napoleon  to  be  a  civil  right)  and  matrimonial 
contracts,  purely  of  the  jus  gentium. 

Lloyd's  Case. — This  is  also  one  of  tacit  convention  for  community 
of  goods  between  husband  and  wife. 

The  Imperial  Court  of  Paris  held  that  a  domicil,  as  established 
under  Article  13  of  the  Code,  is  not  required  for  the  purpose  of  matri- 
monial agreements,  which  belong  purely  to  the  jus  gentium.  And  as 
to  the  legitimation  by  Lloyd  of  his  natural  children,  the  Court,  in  admit- 
ting an  unauthorized  domicil  as  a  ground  for  presuming  the  intention 
of  the  parties  to  have  been  to  submit  to  the  French  Law  of  commu- 
nity of  goods,  does  not  mean  that  such  a  domicil  can  give  him  the  French 
personal  status.  Accordingly  it  validates  the  legitimation  of  the  natural 
children,  notwithstanding  the  English  Law,  which  the  Court  considers 
was  still  the  status  of  Lloyd,  but  on  the  ground  that  he  had  entered  into 
an  engagement  with  the  mother  to  do  so,  and  that  this  woman,  being 
a  Frenchwoman,  was  authorized  by  her  status  to  legitimize  her  children, 
and  that  the  latter  cannot  be  legitimate  as  regards  the  mother,  and 
illegitimate  as  regards  the  father. 

The  Court  orders  the  distribution  of  the  succession  among  the  chil- 
iren.     Its  reasons  for  so  doing  are  omitted  in  the  Report  ;  but  as 

*  By  Article  14  of  the  Civil  Code  Frenchmen  are  enabled  to  cite  before  the 
j'rench  Courts  foreigners,  even  those  not  in  France  ;  and  it  is  holden  on  this  Article, 
hat  the  French  heir  or  creditor  of  a  foreign  succession  can  bring  before  the  Fi-ench 
'ourts  the  questions  that  interest  him. 

[  t  This  Article  has  since  been  superseded  by  the  Law  of  May  31,  1854.] 
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the  Court  declares  that  there  was  a  tacit  agreement  that  the  French 
Law  and  all  its  effects  should  be  carried  out  with  respect  to  the  legiti- 
mation of  the  children  and  its  effects  under  the  French  Law,  it  con- 
siders it  to  have  been  agreed  that  they  should  have  the  rights  which 
the  French  Law  reserves  to  children  in  the  succession  of  their  parent, 
and  not  be  thrown  back  on  the  English  Law  and  treated  as  bastards, 
and  thus  lose  the  object  of  the  legitimation. 

Onslow's  Case. — Onslow  was  an  Englishman  by  birth,  who  had 
become  naturalized  in  France  within  the  terms  of  a  Law  of  the  30th 
of  April,  1790.  The  question  was,  whether  he  had  acquired  a  legal 
domicil  in  France,  notwithstanding  subsequent  laws  requiring  other 
conditions.  The  Court  of  Riom  held  that  he  was  naturalized  ;  that 
moreover  he  had  acquired  a  domicil  in  France  before  the  Code,  of 
which  he  could  not  be  deprived  by  any  conditions  under  the  Cude.  It 
then  expresses  an  opinion,  not  called  for  by  the  case,  that  even  under 
the  Code  a  domicil  can  be  acquired  without  any  authorization ;  and 
"  on  these  grounds  "  the  Court  gave  judgment. 

The  Court  of  Cassation  on  Appeal  held  that  Onslow  had  been  na- 
turalized a  Frenchman  under  the  Law  of  1790,  and  that  the  Court  of 
Riom  had  made  a  just  application  of  that  law — the  violation  of  which 
was  the  sole  ground  of  appeal. 

In  this  case  Onslow  had  married  a  Frenchwoman  in  1783,  and  had 
resided  continuously  in  France  up  to  his  death  in  1829.  All  his  pro- 
perty was  in  France,  and  all  his  children,  i.e.  all  the  parties  in  the 
cause,  were  French. 

RouTLEDGE  1?.  De  Veine  or  Connolly's  Case. — A  holograph  will, 
made  by  Connolly,  an  Englishman  settled  in  France,  of  his  real  and 
personal  property  in  that  country,  in  favour  of  his  adulterine  children, 
was  set  aside  by  the  Court  of  Paris  at  the  suit  of  Madame  de  Veine, 
an  illegitimate  daughter,  who  had  become  French  by  her  marriage  with 
a  Frenchman,  on  the  ground  that  it  did  not  in  all  respects  comply  with 
the  provisions  of  the  French  Code. 

The  Court  finds  that  the  succession  being  both  real  and  personal, 
Madame  de  "Veine  had  on  that  ground  an  interest  in  disputing  the 
will — that  the  succession  had  been  opened  in  France,  Connolly  having 
resided  there  upwards  of  twenty  years,  and  having  placed  there  his 
fortune  and  his  establishment  ;  but  these  facts  are  given  as  a  ground 
of  the  succession,  which  was  real  as  well  as  personal,  opening  in 
France,  i.e.  for  giving  competence  to  the  French  Courts,  not  for  its 
being  governed  by  the  French  Law.  The  reason  given  by  the  Court 
for  subjecting  the  personal  property  to  the  French  Law  is,  that  the 
personal  property  being  in  France,  and  Madame  de  Veine  being 
French,  it  would  be  a  violation  of  the  principle  of  national  sovereignty, 
and  of  the  protection  due  by  the  Law  to  natives,  if  in  such  a  state  of 
things  the  property,  personal  as  well  as  real,  was  not  governed  by  the 
French  Law. 
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The  Court  declares,  moreover,  that  this  lady  is  entitled,  as  a 
Frenchwoman,  to  the  benefit  of  Art.  2  of  the  Law  of  1819. 

Under  the  Civil  Code,  and  until  that  Law,  a  foreigner  could  only 
inherit  in  France  in  case  the  French  were  admitted  by  treaty  to  the 
same  right  in  his  country. 

The  Law  of  1819  did  away  with  that  restriction.  By  Art.  1, 
foreigners  are  to  inherit  in  the  same  manner  as  the  French  ;  and  by 
Art.  2,  in  case  of  the  heirs  of  a  succession  being  both  Frenchmen  and 
foreigners,  the  former  may  take  out  of  the  property  in  France  the 
value  of  the  share  from  which  they  are  excluded  in  the  property  in 
foreign  countries  on  any  ground  whatever  by  virtue  of  the  Local  Law. 

This  Law  is  construed  to  give  a  French  person  the  right  of  requir- 
ing the  application  of  the  French  Law  to  the  succession,  even  personal, 
of  any  foreigner,  whether  domiciled  or  not  in  France.  Hence  the 
illegitimate  daughter  of  Connolly,  having  become  French  by  her  mar- 
riage, was  entitled  to  have  her  father's  succession  treated  as  a  French 
succession.  The  will  was  sjt  aside  as  not  being  in  the  form  required 
by  the  Law  of  France,  where  it  was  made,  and  the  succession  was  held 
to  be  governed  by  the  French  Law. 

On  an  Appeal  to  the  Court  of  Cassation,  the  Court  declared  (see 
p.  57  of  reported  cases)  that  if  all  that  relates  to  the  status  of  the 
Testator,  to  the  extent  and  limit  of  his  rights  and  his  capacity,  is  regu- 
lated by  the  personal  statute  which  follows  the  person,  it  is  otherwise 
in  respect  of  the  solemnity  of  the  document,  and  of  the  exterior  form, 
which  are  regulated  by  the  Law  of  the  country  where  the  Testator  dis- 
poses ;  and  that  thus  the  holograph  will  made  by  a  foreigner  in  France, 
and  of  which  execution  is  demanded  before  the  French  Tribunals,  can 
only  be  declared  valid,  provided  it  unites  all  the  conditions  of  form 
required  by  French  Legislation. 

The  Court  dismissed  the  appeal,  on  the  ground  of  no  law  having 
been  violated  by  the  Court  of  Paris  in  pronouncing  for  the  nullity  of 
the  willj  as  not  made  in  the  holograph  form  determined  by  the  French 
Law. 

Olivarez'  Case. — His  personal  estate  in  France  was  held  subject 
to  the  French  law,  and  the  Court  of  Bordeaux  expressed  an  opinion 
that  a  foreigner  can  acquire  a  Domicil  of  Succession  without  authori- 
zation. 

Olivarez,  a  Dane,  came  to  France  whilst  yet  a  minor,  with  his 
mother,  who  was  his  guardian,  his  father  being  dead  :  his  mother 
married  a  Frenchman  and  became  French.  This  gave  the  minor  a 
complete  French  domicil,  the  minor  having  the  same  domicil  as  his 
guardian.     He  died  in  France  soon  after  his  majority. 

Two  of  his  heirs  were  French,  his  mother  and  sister  both  French 
by  their  marriages. 

Madame  Gomez,  the  sister  of  the  deceased,  as  French,  was  entitled 
to  the  application  of  the  French  Law  under  the  Law  of  1819,  and  the 
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presence  of  French  interests  rendered  it  impossible  to  follow  the  usual 
rules  of  Domicil,  as  will  appear  from  the  case  of  succession  of  the 
sister  of  Olivarez,  Madame  de  Vivanco,  decided  by  the  same  Court  the 
same  day. 

This  lady  had  married  a  Spaniard  established  at  Bilbao,  and  died 
a  minor,  having  by  will  left  her  property  to  her  mother  ;  the  Spanish 
Law,  Avhich  the  Court  says  was  her  personal  statute,  and  the  treaties 
between  Spain  and  France,  permitting  her  to  make  such  a  will. 
Madame  de  Vivanco  only  left  in  France  some  personal  property,  her 
share  in  her  brother's  estate.  The  Court  found  that  she  was  domiciled 
at  Bilbao,  and  referred  the  settlement  of  her  succession  to  the  Courts 
of  that  place.* 

Laneuville  v.  Anderson.— Madame  Laneuville,  a  Frenchwoman, 
a  legatee  under  the  holograph  will  of  Mr.  Wm.  Anierson,  an  English- 
man, cited  the  Testator's  nephew  before  the  Tribunal  of  Paris,  in 
order  to  obtain  an  order  for  putting  her  in  possession  of  the  goods  and 
valuables  of  the  Testator  situate  in  England  and  Ireland.  She  also 
made  M.  Guichard,  a  legatee  under  a  subsequent  will,  and  who  had 
taken  up  his  residence  at  Dublin,  a  party  to  the  proceeding. 

The  nephew,  M.  Guichard,  objected  to  the  competency  oF  the 
Court  ;  but  the  Court  overruled  the  objection,  and  the  Court  of  Paris, 
on  Appeal,  upheld  the  decision.  The  Court,  in  giving  its  reasons, 
observed  that  the  Art.  14  of  the  Code  Napoleon  is  a  direct  consequence 
of  the  principle  of  Sovereignty  ;  that  the  Art.  59  of  the  Code  of  Civil 
Procedure,  applicable  exclusively  to  successions  opened  in  France,  and 
regulated  by  French  Law,  does  not  derogate  from  the  rule  laid  down 
for  protecting  the  Frenchman  in  his  claims  against  the  foreigner. 

Church  v.  Cargill. — The  defendant,  an  Englishman,  resident  in 
France,  being  cited  before  the  French  Court,  objected  to  its  com- 
petency as  not  being  the  Court  of  his  domicil.  The  Court  of  Cassation 
held  the  citation  valid,  distinguishing  between  a  domicil  conferring 
political  or  civil  rights,  which  can  only  be  obtained  by  conforming  to 
Article  13,  and  the  de  facto  domicil  of  every  foreigner  who  is  residing 
in  France,  which  is  sufficient  for  a  citation. 

Here  the  Court  of  Cassation  allows  that  a  domicil  de  fait,  which  it 
assimilates  to  a  mere  residence,  is  enough  forgiving  jurisdiction  to  the 
Courts.  The  reason  being  the  Article  59  C.  Proced.  Civil,  cited  by 
Coin  de  Lisle: — "In  personal  matters  the  defendant  shall  be  sum- 
moned to  appear  before  the  Tribunal  of  his  domicil,  and  if  he  has  no 
domicil,  then  before  that  of  his  residence.^'' 

HousEAL  V.  Colon. — This  was  a  case  of  arrest.  The  Imperial  Court 
of  Paris,  in  giving  judgment,  says,  "Considering  that  by  Article  14 
of  the  Law  of  1832,  foreigners  not  domiciled  in  France  are  subjected 
to  arrest  for  debt,  and  that  a  foreigner  can  only  be  considered  as 

[*  This  case  was  reversed  on  appeal. —  Vide  post,  p.  238.] 
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having  a  Legal  Domicil  on  proving  that  he  has  the  authorization  of  the 
Government  for  establishing  that  domicil." 

Appleyard  v.  Bachelor. — In  this  case  the  Court  of  Rennes 
treated  the  domicil  of  a  foreigner  in  France  as  a  civil  right  to  which 
he  can  only  be  admitted  in  conformity  with  Article  13. 

CzARNECKi's  Case. — Czarnecki  was  a  Polish  refugee,  banished  for 
life  from  his  own  country,  in  which  his  condition  was  that  of  a  person 
civilly  dead.  He  had  established  himself  as  a  printer  at  Saintes,  in 
France,  and  married  a  person  of  that  place.  His  wife  applied  to  the 
Tribunal  of  Saintes  for  the  separation.  The  Tribunal  pronounced  the 
separation.  On  Appeal  by  the  husband,  the  Imperial  Court  of  Poitiers 
reversed  the  judgment — considering  (says  the  Court)  that  the  wife  of 
Czarnecki  does  not  show  that  her  husband  has  been  authorized  to 
establish  his  domicil  in  France — that  the  Frenchwoman  who  marries 
a  foreigner  follows  the  condition  of  her  husband  and  becomes  a 
foreigner. 

In  support  of  the  appeal  to  the  Supreme  Court  from  this  decision, 
it  was  said  that,  Czarnecki  being  civilly  dead  in  Poland,  the  Courts  of 
that  country  would  not  recognize,  as  having  any  effect  in  Poland,  the 
engagement  he  entered  into  elsewhere,  that  he  had  thus  no  country, 
and  that  his  only  judges  were  those  of  Saintes. 

The  Court  of  Cassation  dismissed  the  Appeal.  It  held  that  the 
Article  59  0.  ProcH.  relative  to  citations  does  not  alter  the  incompe- 
tency of  the  French  Courts  with  respect  to  proceedings  affecting  the 
status  of  persons. 

Collett's  Case. — The  Court  of  Cassation  decided  that  the  French 
Tribunals  are  competent  to  make  a  decree  on  application  for  a  separa- 
tion of  a  husband  and  wife,  foreigners,  legally  authorized  to  establish 
their  domicil  in  France. 

Fraix'  Case. — The  language  of  the  Imperial  Court  of  Paris  can 
leave  no  doubt  of  its  opinion  that  no  establishment  in  France,  however 
long,  can  constitute  a  domicil.  Fraix  was  a  Savoyard,  who  had  been 
settled  for  forty  years  in  Paris,  earning  his  living  as  a  Commission- 
naire,  when  he  married  his  second  French  wife,  without  making  a 
settlement.  The  question  was,  if  he  must  be  held  to  have  married 
under  the  French  community  of  goods  ?  The  Court  found  that  when 
he  married  he  had  established  himself  in  France,  and  had  altogether 
abandoned  his  native  country.  It  held  that  he  was  married  under  the 
law  of  French  community.  It  was  true  the  Court  declared  that  Fraix 
had  not  been  authorized  to  establish  his  Domicil  in  France,  but  a 
domicil  was  not  necessary  to  make  the  commuv.aute  applicable,  which 
is  presumed  to  have  been  the  intention  of  the  parties  when  they  fixed 
themselves  in  France. 

Scottowe's  Case. — An  Englishman,  described  as  a  rich  proprietor 
in  the  Department  of  the  Loiret,  where  he  had  long  been  settled,  and 
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whose  first  and  second  wives  were  both  French,  legitimated,  on  his 
second  marriage,  the  natural  children  he  had  by  his  second  wife,  and 
then  sou.o'ht,  by  virtue  of  Art.  900  of  the  Code,  which  revokes  dona- 
tions in  favour  of  strangers  in  case  of  children  subsequently,  to  set 
aside  an  annuity  he  had  settled  on  another  person.  The  validity  of 
the  legitimation  was  disputed  on  the  ground  of  the  English  Law  not 
admitting  it.  On  the  other  hand,  proof  was  given  that  in  England 
the  status  of  a  person  is  determined,  not  by  the  law  of  his  country, 
but  by  that  of  his  de  facto  domicil.  The  de  facto  French  domicil  was 
not  denied  ;  but  Article  13,  and  the  fact  of  Scottowe  being  an  English- 
man, were  relied  on  against  the  validity  of  the  legitimation.  The 
Court  of  Orleans,  confirming  the  decision  of  an  inferior  Court,  held 
that  the  legitimation  was  void  as  contrary  to  the  English  Law. 

Olivarez'  Case. — This  is  a  very  recent  decree  of  the  Court  of  Cas- 
sation on  Appeal  from  the  Imperial  Court  of  Bordeaux.  The  Court  of 
Bordeaux  had  decided  that  at  the  time  of  her  decease  Madame  De 
Vivanco  was  not  domiciled  at  Bordeaux,  but  at  Bilbao  ; — that  by  the 
terms  of  the  Article  110  of  the  Code  Na,poleon,  the  place  where  the 
succession  opens  is  determined  by  the  domicil ;  that  thus  the  succes- 
sion of  Madame  De  Yivanco  was  opened  in  Spain  ;  that  her  succession 
was  personal  only,  and  remained  subject  to  the  Law  of  the  Domicil  ; 
and  that  the  Article  2  of  the  Law  of  the  I4th  of  July,  1819,  was  not 
applicable. 

The  Court  of  Cassation  reversed  the  decision,  and  the  Court  states 
in  its  decree,  that  neither  the  rule  laid  down  in  the  Art.  1 10  of  the 
Code  Napoleon,  in  virtue  of  which  the  opening  of  a  succession  is 
determined  by  the  domicil,  nor  the  rule  which  provides,  conformably 
to  the  Art.  3  of  the  same  Code,  that  the  status  and  the  capacity  of 
persons  shall  be  regulated  by  the  national  law  forming  their  personal 
statute,  ought,  in  any  case,  to  be  an  obstacle  to  the  execution  of  the 
Law  of  the  14th  of  July,  1819  ;  and  that  the  French  Tribunals,  and 
not  the  foreign  Tribunals,  are  competent  to  maintain  in  virtue  of  that 
Law,  in  respect  to  goods  situate  in  France,  the  right  reserved  by  the 
French  Laws  to  French  coheirs. 

This  case  shows  how  the  established  rules  of  the  French  Courts  are 
set  aside  by  them  in  favour  of  French  persons  under  the  Law  of  1819. 


The  following  cases  were  cited  by  the  party  opposing  the  will  in 
addition  to  those  cited  on  the  other  side  : — 

QuARTiN. — Court  of  Cassation. — This  decision  upheld  the  holograph 
will  of  a  foreigner  made  in  France,  and  here  again  the  Court  of  Cassa- 
tion held  that  the  Court  appealed  from  had  not,  in  applying  the  rule 
of  locus  regit  actum,  violated  any  law.  The  Court  says  (see  p.  25  of 
Appellant's  case)  that  the  form  of  a  will  is  governed  by  the  law  of  the 
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country  where  the  Testator  disposes;  for  otherwise  the  foreigner  ivould, 
tvhen  out  of  his  own  country^  he  prevented  from  making  his  will,  in 
consequence  of  the  impossihility  of  having  recourse  to  the  forms  required 
hy  the  Law  (f  his  Domicil ;  the  laws  determining  the  forms  in  which  a  ivill 
is  to  he  made  do  not  affect  the  capacity  of  the  Testator,  hut  only  the 
external  solemnities  which  are  to  accompany  the  expression  of  his  wishes. 

The  property  in  that  case  in  France  was  personalty  (see  p.  22  of 
Appellant's  case),  and  nothing  is  said  as  to  any  property  elsewhere. 
The  Civil  Tribunal  of  the  Seine  (whose  decree  was  upheld  by  the 
Royal  Court  of  Paris)  says  in  its  decree  (see  p.  23),  Whereas  the 
property  composing  the  succession  of  Quartin  existing  in  France  is  purely 
personal,  and  personalty  in  principle  follows  the  condition  and  capacity 
of  the  persoti  ;  and  the  Court  recognized  and  applied  to  the  will  the 
personal  statute  of  the  Testator.  It  is  thus  clear  that  if  he  had  died 
intestate,  the  Court  would  have  applied  his  personal  law  to  his  succes- 
sion :  and  it  is  by  no  means  to  be  inferred  from  the  Court  of  Cassation 
rejecting  the  A[)peal,  on  the  ground  that  the  Court  of  Paris  had  not 
violated  any  law  by  upholding  the  holograph  will,  that  the  Court  would 
have  set  aside  an  Englishman's  will  made  in  the  forms  prescribed  by 
his  personal  law  disposing  of  personalty  following  his  capacity,  and  not 
situate  in  France. 

D'Hervas. — Court  of  Cassation, — A  Frenchwoman,  in  1812,  mar- 
ried a  Spaniard  at  Madrid,  and  thereby  became  a  foreigner.  Soon 
afterwards  the  parties  came  to  and  established  themselves  in  France, 
and  acquired  real  estate  there. 

In  1820  the  wife  acknowledged  herself  indebted  jointly  with  her 
husband  to  M.  Bonnar,  and  as  security  she  mortgaged  the  estate  be- 
longing to  her. 

The  wife  pleaded  nullity  of  the  obligation,  on  the  ground  that  it 
was  not  valid  by  the  Spanish  Law. 

The  Court  of  Paris  held  that,  there  being  clear  evidence  of  a 
Domicil  de  facto  in  France,  the  contract  was  to  be  judged  according  to 
the  French  LaAvs. 

The  Court  of  Cassation  said  in  its  decree  that  the  question  in  that 
case  did  not  relate  to  the  status  of  Madame  D'Hervas  (the  wife),  but 
to  the  validity  of  a  contract  entered  into  in  France  by  a  foreigner  who 
had  a  domicil  there,  and  was  the  owner  of  realty  there. 

In  the  next  atiendu  the  Court  says  that  if  the  3rd  Article  (of  the 
Code)  declares  that  the  laws  concerning  the  status  and  the  capacity  of 
persons  govern  Frenchmen,  even  when  resident  in  a  foreign  country, 
it  does  not  contain  any  similar  or  analogous  disposition  in  favour  of 
foreigners  resident  in  France,  whence  it  results  that  the  decree  at- 
tacked cannot  have  violated  that  Article. 

Unless  a  very  qualified  meaning  is  to  be  attached  to  that  attendu  of 
the  Court,  it  is  overruled  by  the  later  decisions  of  the  same  Court  in 
the  cases  of  Connolly  and  Quartin,  in  which  the  doctrine  is  clearly 
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recognized  that  whatever  relates  to  the  status  of  the  foreigner,  and  to 
the  extent  and  limitation  of  his  rights  and  of  his  capacity,  is  governed 
by  the  personal  statute,  which  follows  the  person  wherever  he  goes. 

In  the  next  attendu  the  Court  says  that  realty  possessed  by  foreign- 
ers in  France  is,  according  to  the  terms  of  the  same  Article,  governed 
by  the  French  Laws. 

There  was,  therefore,  in  that  case,  a  de  facto  Domicil,  sufficient  for 
the  regulation  of  contracts  of  the  jus  gentmm,  and,  moreover,  the  con- 
tract related  to  realty  in  France,  as  to  which  the  3rd  Article  of  the 
Code  says,  "Realty,  even  that  possessed  by  foreigners,  is  governed  by 
the  French  Law." 

Dubois  de  Chemant. — Court  of  Paris. — This  case  was  decided  in 
1836.  The  Testator,  a  Frenchman  by  origin,  died  at  London  a  natu- 
ralized Englishman. 

A  decree  of  2Gth  of  August,  1811,  deprived  the  Frenchman,  natu- 
ralized in  a  foreign  country  without  the  authorization  of  the  French 
Government,  of  the  enjoyment  of  his  civil  rights  and  of  the  ownership 
of  his  property  ;  and  the  Court  decided  in  this  case,  that  that  decree 
had  been  abrogated  by  the  Law  of  the  14th  July,  1819,  which  abolished 
the  droit  d'aubaine,  and  granted  to  the  foreigner  the  power  of  dis- 
posing and  of  receiving  in  France. 

The  Court  of  Cassation  decided  that  thus  the  Testator,  who  had 
become  a  foreigner  by  his  naturalization  in  England,  had  had  since 
the  Law  of  1819  the  capacity  of  disposing  of  his  property  situate  in 
France.  And  the  Court  further  decided  that  his  succession  was  to  be 
governed  by  the  Law  of  England,  which  had  become  the  Law  of  his 
Domicil. 

De  Bonneval. — Court  of  Cassatio7i. — This  case  was  decided  in 
1843.  The  Court  of  Cassation  rejected  an  Appeal  from  the  Royal 
Court  of  Rouen,  which  had  decided  that  the  will  of  a  Frenchman 
made  in  England,  in  compliance  with  the  forms  prescribed  by  the 
English  Law,  was  a  valid  will  within  the  terms  of  the  999th  Article  of 
the  Civil  Code,  which  enables  a  Frenchman  in  a  foreign  country  either 
to  make  his  will  in  the  holograph  form,  or  by  authentic  act,  with  the 
forms  used  in  the  place  where  that  document  is  drawn  up. 


Here  follow  the  letters  of  the  President  and  opinion  of  the  French 
Advocates  referred  to  at  p.  225. 

No.  70.  Paris,  le  16  Juin  1857. 

Tribunal  de  l""^  Instance  du  Departement  de  la  Seine. 
Cabinet  de  M.  le  President. 

Monsieur, — Par  votre  lettre  dat^e  du  15  Juin,  1857,  vous  me  de- 
mandez  de  vous  indiquer  plusieurs  des  avocats  les  plus  anciens  et  les 
plus  eminents  du  barreau  de  Paris,  a  I'eflfet  de  vous  donner  une  con- 


DOMICIL.  241 

sultation  sur  des  difficultes  elevees  a  I'occasion  de  I'ouverture  en 
France  d'une  succession  Anglaise.  Je  ne  vols  aucun  inconvenient  a  re- 
pondre  officieusement  a  votre  demande  :  en  consequence  voici  les  noms 
des  avocats  dont  la  connaissance  et  la  capacite  peuvent  vous  inspirer 
une  entiere  confiance. 

MM.  de  Vatimesnil,  Demangeat,  Cliaix  d'Est  Ange,  Berryer, 
Dupin,  Paillard  de  Yilleneuve,  Bethmont,  Odilon  Barrot,  Marie  et 
Lionville. 

Veuillez  recevoir,  Monsieur,  I'assurance  de  mes  sentiments  les  plus 
distingue's. 

Le  President  du  Tribunal  civil  de  la  Seine. 
Monsieur  Digweed,  Avocat  Anglais,  Benoitchampy. 

Rue  du  Colisee,  3,  Paris. 


Devant  le  "Judicial  Committee  ^^  du  tres  Honorable 
Conseil  Frive  de  Sa  Majeste, 

BREMER  V.    FREEMAN  et  BREMER. 

Dans  les  biens  meubles  de  Fanny  Calcraft^  celihataire,  decedee. 

Ont  comparu  personnellement  Antoine  Frangois  Henri  de  Yatimesnil, 
Avocat  a  la  Cour  Imperiale  de  Paris,  Ancien  Avocat-Gen^ral  a  la  Cour 
de  Cassation,  Ancien  Ministre  de  I'lnstruction  Publique,  demeurant  a 
Paris,  Rue  St.  Dominique,  St.  Germain  ;  Charles  Demangeat,  Docteur 
en  Droit,  Avocat,  Professeur  a  I'Ecole  de  Droit  de  Paris,  demeurant 
Rue  d'Enfer,  No.  11,  a  Paris  ;  Eugene  Bethmont,  Ancien  Ministre  de 
Justice,  Ancien  President  du  Conseil  d'Etat,  Ancien  Batonnier  de 
rOrdre  des  Avocats,  demeurant  a  Paris,  Rue  des  Capucines,  No.  3  ; 
Piei-re  Antoine  Berryer,  Ancien  Batonnier  de  I'Ordre  des  Avocats, 
demeurant  a  Paris,  Rue  Neuve  des  Petits-Cbamps,  No.  64 ;  Felix 
Silvestre  Jean  Baptiste  Lionville,  Batonnier  de  I'Ordre  des  Avocats, 
demeurant  a  Paris,  Rue  des  Moulins,  No.  19  ;  Camille  Hyacinthe 
Odilon  Barrot,  Avocat  a  la  Cour  Imperiale  de  Paris,  Ancien  Garde 
des  Sceaux,  Ancien  President  du  Conseil  des  Ministres,  demeurant  h 
Paris,  Rue  de  la  Ferme  des  Mathurins,  No.  24  ;  Alexandre  Thomas 
Marie,  Avocat  a  la  Cour  Imperiale  de  Paris,  Ancien  Batonnier,  Ancien 
Ministre,  demeurant  a  Paris,  Rue  Neuve  des  Petits-Champs,  No.  C4  ; 
Andre  Marie  Jean  Jacques  Dupin,  Avocat  a  la  Cour  Imperiale  de 
Paris,  Ancien  Procureur  G^n^ral  a  la  Cour  de  Cassation,  Ancien  Pre- 
sident de  la  Chambre  des  Deputes,  demeurant  a  Paris,  Rue  du  Bac, 
No.  118  ;  Adolphe  Victor  Paillard  de  Villeneuve,  Avocat  a  la  Cour 
Imperiale  de  Paris,  Membre  du  Conseil  de  I'Ordre  des  Avocats,  demeu- 
rant a  Paris,  Rue  Louvois,  No.  4  ;  et  Gustave  Adolphe  Chaix  d'Est 
VOL.  IV.  R 
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Ange,  Avocat  h.  la  Cour  Imperiale  de  Paris,  Avocat  de  la  Maison  de 
TEmpereur,  Ancien  D^put^,  demeurant  a  Paris,  Rue  St.  George,  No. 
15  ;  et  ont  separement  fait  serment,  Qu'etant  informes  que  Fanny 
Calcraft,  la  defunte,  ^tait  n^e  a  Calcutta  aux  Indes  Orientales,  en 
I'ann^e  1795,  et  qu'elle  ^tait  I'enfant  legitime  de  parens  Anglais, 
Qu'elle  a  commence  ardsider  animo  manendi  a  Paris  en  Fannee  1838,  et 
qu'elle  a  fait  son  testament  dans  cette  ville  en  1842,  conform^ment  a 
la  loi  Anglaise,  Qu'elle  est  morte  a  Paris  en  1853,  Qu'elle  n'^tait  pas 
naturalisee  en  France,  Qu'elle  n'avait  pas  obtenu  du  gouvernement 
rran9ais  I'autorisation  d'^tablir  son  domicile  en  France  aux  termes  de 
1' article  13  du  Code  Civil  de  ce  pays,  lis  sont  positivement  d'avis  que 
d'apr^s  la  loi  Fran§aise  la  defunte  n'a  jamais  acquis  en  France  un 
domicile  de  nature  a  faire  regir  par  la  loi  de  ce  pays  son  testament  ou 
la  forme  de  son  testament.  Que  consequemment  si  ce  testament  est  fait 
en  conformity  avec  la  loi  Anglaise,  la  defunte  ne  serait  pas  jugee  etre 
morte  intestat. 

Berryer,  L.  de  Vatimesnil. 

Ancien  Batonnier.    ,        Dupin, 
Ch.  Demangeat.  Ancien  Batonnier. 

Marie,  Bethmont, 

Ancien  Batonnier.  Ancien  Batonnier  de  I'Ordre  des 

Avocats  de  Paris,  &c. 
Felix  Lionville, 

Batonnier. 
Odilon  Barrot. 
Paillard  de  Villeneuve. 
•  G.  Chaix  d'Est  Ange. 
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CHAPTER  XV. 

JUS    PERSONARUM — STATUS. 

CCCLII.  We  have  now  considered  the  nature  of  Origin 
and  Domicil,  two  personal  ties  which  bind  the  individual 
to  a  particular  territorial  jurisdiction. 

This  consideration,  however,  has  not  carried  us  far  on 
the  way  to  the  goal  v^liich  is  the  end  of  our  enquiry — viz. 
What  positive  law  ought  to  govern  the  jural  relations  of  a 
foreigner?  Even  if  this  law  were,  which  it  is  not,  neces- 
sarily identical  with  the  jurisdiction  of  the /on*m,  there  are 
other  causes  or  sources  of  that  jurisdiction  besides  Origin 
and  Domicil. 

When  Donellus  is  speaking,  in  his  admirable  Commen- 
taries, on  "  Ubi  subjiciatur  quisque  ex  persona  sua  jurisdic- 
"  tioni,^'  he  says,  "  Jure  communi  omnino  quatuor  res  sunt, 
''  quse  eos  qui  ex  persona  sua  conveniuntur,  jurisdictioni 
'^  ejus  apud  quern  agitur  subjiciunt :  quse  esedem  faciunt, 
"  ut  judicis  jurisdictio  sit  de  ea  re  de  qua  agitur  ;  sive  ut 
"  sit  competens  judex  quem  quserimus :  apud  quem  pro- 
"  pterea  quisque  agere  et  conveniri  debeat.  Sunt  autem 
"  hse  res  totidem  subeundse  jurisdictionis  causse : — 

"  1.  Domicilium  litigatoris  in  territorio  judicis  consti- 
tutum. 

"  2,  Obligatio,  qua  de  agitur,  ibi  contracta. 

"  3.  Res  ita  sita  de  cujus  proprietate  aut  possessione 
"  agitur. 

"  4.  Judicium  ibi  apud  eum  judicem  coeptum  "  (a). 

CCCLIII.  With  reference  however  to  this  citation  from 

{a)  De  Jure  Civ.  lib.  xvii.  c.  xii,  1. 

Under  this  last  head  is  estabHshed  the  position,  that  a  person  who 
has  instituted  a  suit  cannot  afterwards  decline  the  forum. 

R  2 
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Donellus,  and  to  this  mode  of  ascertaining  what  is  the  Law, 
bj  enquiring  what  is  the  forum,  it  must  be  observed  that 
though  in  the  Roman  Law  and  in  the  Law  of  Christendom 
there  exists,  generally  speaking,  an  intimate  connection 
between  the  jurisdiction,  or  forum,  to  which  a  jural  rela- 
tion is  subject,  and  the  Law  which  ought  to  govern  that 
relation,  nevertheless,  it  cannot  be  said  that  the  two  are 
necessarily  identified :  there  are  cases  clearly  arising,  for 
instance,  out  of  ohligations,  in  which  the  choice  of  a  par- 
ticular local  law  may  be  an  integral  part  of  the  engagement, 
and  in  which  the  forum  may  be  wholly  different  (6). 

CCCLIV.  But,  though  by  an  investigation  into  these 
other  sources  of  jurisdiction,  namely,  the  obligatio  and  the 
res  sita,  we  might  be  led  to  a  full  though  circuitous  consi- 
deration of  the  law  which  ought  to  govern  all  the  legal 
relations  of  the  foreigner,  we  shall  more  naturally  and 
readily  arrive  at  the  same  end  by  a  somewhat  different  road. 
In  the  foregoing  chapters  we  have  considered  the  individual 
as  merely  existing  in  a  certain  place  ;  and  so,  to  speak  in 
the  abstract,  we  must  now  proceed  to  consider  him  as  a 
jural  person,  both  passively  the  subject  of  jural  relations, 
and  actively  capable  of  acquiring  them. 

We  advance,  therefore,  to  the  next  step  in  our  enquiry, 
by  considering  what  is  the  jus,  or  what  are  the  jural  rela- 
tions of  which  the  person  is  the  centre,  and  round  whom 
they  are  grouped. 

The  same  great  civilian,  speaking  "  De  jure  privato," 
says,  "  dicitur,  jus  omne  quo  utimur,  vel  ad  personas  per- 
"  tinere,  vel  ad  res,  vel  ad  actiones.  Quod  enim  nostrum 
"  est  consistit  in  persona  cuj usque  et  rebus  extra  personam 
"  positis  :  obtinendi  autem  ejus  ratio  est  in  actionihus  (c), 
"  id  est  in  judiciis  quibus  nostrum  consequimur.  Nam  ac- 
''  h'on^^mverbohoc  genus  persecutionum  intelligi,  non  autem 
"  hominam  actus,  ut  Conn  anus  interpretari  tentat,"  . .  .  (d) 

(6)  Savigny,  R.  R.  viii.  ss.  356,  359,  360. 

(c)  Actus,  distinct  from  actiones.     Vide  infra. 

(d)  Donellvs,  De  Jvre  Civ.  lib.  ii.  c.  vii.  4. 
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"  Id  quod  nostrum  cujusque  est,  duplex  est.  Est  enim 
"  quod  vere  et  proprie  nostrum  sit :  est  etiam  quod  nobis  de- 
"  beatur.  .  .  .  Ita  jus  nostrum  cujusque,  seu  quod  nostrum 
''  est,  duabus  his  rebus  continetur,  eo  quod  proprie  nostrum 
"  est,  et  obligatione  nobis  recte  qugesita."  (e) 

He  proceeds  to  enquire  what  the  ingredients  are  which 
make  up  what  we  call  our  own — *'  quod  proprie  nostrum 
''  est "-  and  he  discovers  that  they  are  Rights  (1)  attaching 
to  our  Persons  and  (2)  to  the  Things  external  to  them.  As 
to  the  former,  he  says,  "  In  persona  cujusque  id  nostrum 
"  est  quod  tribuitur  person8e,id  est,  quod  cuique  ita  tribuitur 
''  ut  is  id  habeat  in  sese,  etiamsi  desint  res  cseterse  externse. 
"  Hsec  a  natura  cuique  tribnta  sunt  quatuor :  vita,  incolu- 
''  mitas  corporis,  libertas,  existimatio."  (/) 

But  these  Personal  Rights  may  suffer  diminution,  and 
the  mode  of  their  existence  constitutes  the  status  of  each 
individual: — '' Status''  (he  defines)  "est  conditio  personm 
"  cujusque — jus,  facultas  vivendi  et  faciendi  quae  veils,  quse 
"  ei  conditioni  tribuitur."  You  enquire  into  the  status  in 
order  to  ascertain  the  jus  personce :  the  one  is  cause,  the 
other  effect : — '^  status  et  conditio  causa  est :  jus  personae 
"  illius  status  et  conditionis  effectus  "  (g), 

CCCLY.  Under  the  term  Status  [etat ;  Stellung)  are 
properly  included,  in  this  treatise,  all  questions  relating  to 
the  personal  condition  of  the  individual  [h),  e.g.  whether 


(e)  Donellus,  Be  Jure  Civ.  lib.  ii.  c.  viii.  1. 

(/)  Ibid.  c.  viii.  2,  3. 

{g)  Ibid.  c.  ix.  2.  The  title  in  the  Pandects  "  jDe  Statu"  is 
identical  with  the  title  in  the  Institutes  "  De  Jure  Personarum." 

Qb)  Savigny,  R.  R.  i,  s.  59,  condemns  a  modern  improper  use  of 
this  expression  as  denoting  a  particular  personal  capacity  or  condition, 
which  is  not  the  sense  of  the  word  in  the  Roman  Law.  It  especially 
applies  to  the  individual  in  all  the  relations  of  family,  and  is,  he  thinks, 
identical  with  jus  personarum.  ["  Status  und  conditio  hominuiin  hat 
namlich  nicht  die  ganz  unbestimmte  Bedeutung  eines  Zustandes  oder 
einer  Eigenschaft  iiberhaupt,  sondern  es  bezeichnet  ganz  besonders 
die  Stellung,  die  der  einzelne  Mensch  in  den  verschiedenen  Familien- 
verhaltnissen,    als   Ehegatte,    Vater,    Vormund    u.  s.  w.,    einnimmt. 
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he  be  a  slave  or  a  free  man ;  all  questions  relating  to  legi- 
timacy, minority,  capacity  of  entering  into  any  contract, 
whether  of  marriage,  the  contract  of  contracts  {seminarium 
Reipuhlicce) ,  or  into  others  of  an  inferior  order, — all  these 
questions  carrying  with  them  others  emergent  from  and 
incident  to  them. 

But  before  we  consider  the  operation  and  efficacy 
allowed  by  the  Comity  of  States  to  laws  affecting  the  status 
of  foreigners,  it  will  be  expedient  to  make  some  mention 
of  the  Statutes  or  the  Statuta  which  occupy  so  prominent 
a  position  in  the  writings  of  continental  jurists,  both  of 
ancient  and  modern  times. 


Aucli  jus  personarum  hat,  wie  ich  glaube,  vollig  dieselbe  Bedeutung, 
da  es  mit  jenen  Ausdriicken  abwechslend  gebraucht  wird.  Es  be- 
zeichnet  also  nicht  einen  Tlieil  der  Reclitstheorie,  wie  jus  publicum 
und  privatum^  sondern  vielmehr  die  Stellung  des  Einzelnen  in  den 
zur  Familie  gehorenden  Rechtsverhaltnissen  ;  oder,  nach  dem 
Sprachgebrauch  mancher  Neueren,  es  bezieht  sich  nicht  auf  das  ob- 
jective, sondern  auf  das  subjective  Recht." — Savignyf  uhi  sup.  p.  400, 
ed.  1840,  Berlin.] 

Rocco,  c.  xix.  p.  409,  &c. ,  is  not  very  satisfactory  or  precise  on  this 
head. 
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CHAPTER  XVI. 

STATUTES. 

CCCLVI.  The  endeavours  of  jurists  to  find  a  satisfactory 
solution  of  the  great  problem  of  Private  International 
Jurisprudence, — viz. :  Ought  any,  and,  if  any,  vrliat,  laws 
to  be  allowed  an  efficiency  and  operation  beyond  the  terri- 
tory of  the  lawgiver  ? — led  eventually  to  the  famous  cate- 
gory of  (1)  Personal,  (2)  Real,  (3)  Mixed  Statutes,  Any 
work  on  the  Jus  Gentium  which  omitted  all  notice  of  this 
ancient  and  celebrated  division,  would  be  censurable  on 
the  double  ground  of  historical  imperfection,  and  of  omit- 
ting to  explain  to  its  readers  the  meaning  of  technical 
terms,  without  a  knowledge  of  which  the  writings  of  jurists 
would  be,  for  the  most  part,  unintelligible.  It  is  true,  never- 
theless, that  the  examination  will  not  lead  to  the  satis- 
factory result  of  ascertaining  firm  and  clear  landmarks  in 
this  branch  of  the  science  of  law ;  for  it  must  be  admitted. 
First,  that  the  division  itself  has  always  encountered 
much  opposition  ;  Secondly,  that  it  is  built  upon  an  am- 
biguous and  unsteady  principle ;  Thirdly,  that  in  the 
application  even  of  this  principle,  jurists  have  proceeded 
in  an  arbitrary  and  uncertain  manner ;  and,  Lastly,  that 
they  have  been  far  from  unanimous  upon  some  of  the  most 
important  questions  arising  out  of  the  division.  Still,  some 
notice  of  this  division  is  a  necessary  part  of  the  task  under- 
taken by  the  writer  of  these  pages  ;  though  it  need  not 
enumerate  or  classify  every  variety  of  opinion  which  the 
subject  has  called  forth. 

CCCLYII.  From  the  time   of  the  writers  {postglossa- 
tores)  who  succeeded  to  the  earliest  commentators  on  the 
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Civil  and  Canon  Law  (glossatores) ,  the  doctrine  conveyed 
in  the  axioms,  "  statutum  territorium  non  egreditur," — 
"  statutum  non  porrigitur  vel  se  non  extendit  extra  terri- 
''  torium  statuentis," — "  efficacia  statuti  ad  territorium 
*'  statuentis  restricta  est,"  has  univerally  prevailed  in  the 
civilized  world.  The  doctrine  originated  in  Italy — the 
cradle  of  Law — which  also,  after  it  became  divided  into 
separate  principalities,  furnished  the  name  "  Statutum/' 
and  the  first  commentators  upon  it.  The  German  com- 
mentators of  the  sixteenth  century  built  upon  the  Italian 
foundation,  v^hich  v^as,  in  fact,  the  principle  of  exclusive 
territorial  sovereignty,  expressed  in  the  axioms  which 
have  just  been  cited.  The  8tatutum  was  the  positive  law 
— the  Jus  Civile  of  that  exclusive  territorial  sovereignty. 

CCCLVIII.  The  great  Italian  jurist,  Bartolus,  may 
be  said  to  have  planted,  about  the  middle  of  the  fourteenth 
century,  that  threefold  division  of  the  Statutum,  which, 
towards  the  end  of  the  sixteenth  century,  had  ripened 
into  the  scientific  form  which  it  has  ever  since  worn. 

Bartolus  wrote,  among  others,  a  commentary  on  the 
words  "  cunctos  populos,"  which  are  the  first  two 
words  of  the  First  Title  of  the  First  Book  of  the  Roman 
Code  (a). 

CCCLIX.  He  propounds  for  consideration  two  ques- 
tions (6),  not  stated  with  great  accuracy,  or  very  carefully 
distinguished  from  each  other. 

1.  An  Statutum  porrigatur  extra  territorium  ad  non  suh- 
ditos  ? 


(a)  Cod.  lib.  i.  t.  i.  "  De  Summa  Trinitate  et  fide  Catholica,  et  ut 
nemo  de  ea  publice  contendere  audeat."  "  Cundos  populos  quos 
clementiae  nostrse  regit  imperium  in  tali  volumus  religione  versari 
quam  divum  Petrum  Apostolum  tradidisse  Romanis  religio  usque 
adliuc  ab  ipso  insinuata  declarat." 

(6)  I  have  given  the  heading  of  this  remarkable  commentary,  vnth. 
all  its  subdivisions,  in  the  note  to  this  chapter.  I  have  added  the 
ipsissima  verba  of  that  part  of  the  text  which  is  most  pertinent  to  the 
subject  of  this  work  ;  but  for  the  analysis  which  follows  here  I  am 
chiefly  indebted  to  Wiichter,  Aychiv,  vol.  xxiv.  p.  272,  note  70. 
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2.  An  effectus  Statuti  jporrigatur  extra  territoTiuTYi 
statuentium  ? 

He  founds  his  reply  to  these  questions  upon  citations 
trom  the  Roman  Law,  which  do  not,  when  carefully 
examined,  always  support  his  positions. 

CCCLX.  First,  as  to  a  Statutum  affecting*  Contracts 
— (a)  as  to  their  Form — the  Statutum  of  the  place  of  the 
contract  is  to  be  applied  :  even  when  the  contract  is  made 
abroad,  and  the  action  upon  it  brought  at  home.  (/8)  A 
like  rule  is  applied  to  the  effects  which  belong  to  the  nature 
of  the  contract.  An  exception,  however,  is  made  in  the 
case  of  contracts  relating  to  Marriage  a.nd  Dowry  :  in 
these  the  law  of  the  husband's  domicil  is  applied.  (7)  But 
as  to  matters  quoe  oriuntur  ex  post  facto  propternegligentiam 
vet  moram,  (in  which  prescription  is  included)  if  a  definite 
place  of  payment  {locus  solutionis)  be  specified,  the  law  of 
that  place  prevails ;  otherwise,  the  law  of  the  place  where 
the  action  is  brought. 

Secondly,  as  to  the  Statutum  affecting  Testaments. 
Bartolus  enquires  whether  a  stranger  can  legally  make  his 
Will  according  to  the  forms  of  the  State  in  which  he  is ; 
and  the  answer  is  in  the  affirmative,  unless  the  law  of  that 
State  have  reserved  these  forms  as  the  special  privilege  of 
its  own  citizens.  A  testament  so  validly  executed  is  valid 
everywhere,  and  operates  upon  property  in  other  States. 

Thirdly,  as  to  the  Statutum  affecting  the  capacity  to 
make  a  Will.  The  laws  of  the  State  are  not  to  govern 
foreigners  who  happen  to  make  their  Wills  there,  "  quia 
'*■  statuta  non  possunt  legitimare  personam  non  subditam, 
"  nee  circa  ipsam  personam  aliquid  disponere."  But  it  is 
not  so  with  respect  to  the  solennitas  actus — that  belongs 
to  the  jurisdiction  in  whose  territorium  it  has  been 
adopted. 

Fourthly,  if  the  right  to  a  particular  thing  be  in 
question,  then  statutum  loci  uhi  res  est  must  be  applied. 
Nevertheless,  Bartolus  arbitrarily  modifies  this  position 
when  he  considers  the  second  question.  An  statuta  iiorrigant 
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effectum  suum  extra  territorium  ?  for  on  this  he  lays  down 
the  following  positions  : — 

(A)  A  Statutum  which  prohibits  an  individual  from 
doing  certain  things  follows  him  into  a  foreign  State  when 
it  is  favor ahile,  i.e.  made  for  the  advantage  of  the  indi- 
vidual ;  but  not  when  it  is  odiosum ;  for  instance,  a  Statu- 
tum that  a  daughter  shall  not  inherit,  does  not  extend  to 
property  in  a  foreign  State. 

(B)  A  Statutum  which  confers  a  capacity,  i.e,  which 
enables  an  unemancipated  child  to  make  his  testament, 
or  a  spurious  child  to  inherit,  has  no  extra-territorial 
effect.  The  individual  so  capacitated  can  make  no  use  of 
his  privilege  out  of  the  State,  nor  affect,  by  means  of  it, 
property  in  another  State,  especially  if  thereby  alteri 
civitati  prcejudicatur, 

(C)  As  to  successio  ah  intestato — the  Statutum  of  the 
place  in  which  the  property  is  governs  this  matter ;  but 
then  the  character  of  the  Statutum  is  to  be  considered  :  if 
it  be  in  rem  conceptum,  e.g.  bona  veniant  in  priTnogenitum, 
then  it  applies  to  the  property  of  the  foreigner,  situate  in 
the  State  :  but  not  if  the  Statutum  be  in  personam  concep- 
tum, e.g.  that  primogenitus  succedat,  because  dispositio  circa 
personas  non  porrigitur  ad  forenses. 

CCCLXI.  Such  is  the  outline  of  the  famous  commen- 
tary out  of  which  was  afterwards  elaborated  the  generally 
accepted  division  of  Statutes  which  has  been  already 
mentioned,  and  concerning  which  it  now  remains  to  make 
some  observations. 

CCCLXII.  The  division  of  Statuta,  adopted  since  the 
close  of  the  sixteenth  century  and  the  writings  of  Argenr- 
trwus  or  D'Argentre  (c),  has  been  into 

1.  Statuta  personalia. 

2.  „       realia. 

3.  '„       mixta. 


(c)  Bertrand    d'' Argentre  presided  over  the  principal   Tribunal  of 
Rennes— flourished  in  the  middle  of  the  16th  century — wrote  Commen- 
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Statuta  personalia  purported  to  be  those  positive  laws 
w'liich  had  for  their  principal  object  the  person  and  his 
status,  although  they  might  collaterally  and  indirectly 
affect  his  property. 

Statuta  realia  purported  to  be  those  positive  laws, 
which  had  for  their  principal  object  immoveable  property  : 
although  they  also  might  indirectly  and  collaterally  affect 
the  persons. 

Statuta  mixta  [d)  purported  to  be  those  positive  Laws 
which  had  not  for  their  principal  object  persons  or  things, 
but  the  acts  and  obligations  of  individuals :  according  to 
some  jurists,  only  the  form  of  these  acts  and  obligations ; 
according  to  others,  not  only  their  form,  but  their  matter 
and  substance  {vinculum  obligationis),  Statuta  mixta  in- 
cluded, also,  all  that  related  to  the  legal  establishment  and 
enforcement  of  claims  :  according  to  many  jurists,  actions, 
or  the  form  and  mode  of  procedure  in  legal  acts,  whether 
judicial  or  extra-judicial :  according  to  other  jurists,  they 
referred  to  both  Persons  and  Things — conjunctim  de 
utrisque  (e). 

CCCLXIII.  Though  the  limits  of  these  respective 
Statuta  have  been  narrowed  by  some,  and  extended  by 
other  jurists,  and  great  difference  of  opinion  and  diver- 
gence of  practice  have  always  prevailed  in  their  application 
to  particular  cases ;  still,  on  the  whole,  and  practically 
speaking,  they  may  be  summed  up  as  follows  (/). 

Personal  Statutes  attach  to  all  persons  domiciled  in  the 

tarios  in  patrias  Britonum  leges,  seu  consuetudines   generates  Ducatus 
Britanniae. 

J.  Voet,  lib.  i.  tit.  iv.  pars  ii.  2. 

Savigny,  B.  B.  viii.  s.  361. 

(d)  B.  Voet,  DeStatutis,  sect.  iv.  cap.  ii.  §  4,  says  : — "  Mixta  dicen- 
tur  meo  sensu  quae  licet  forte  vel  in  rem  vel  in  personam  loquerentur, 
non  tamen  principaliter  de  re  vel  de  persona  disponant,  verum  de  modo 
vel  solennitate  in  omnibus  negotiis  et  causis  sive  judicialibus  sive  ex- 
tra] udicialibus  adhibenda." — See  Ftdix,  Titre  prelim,  ch.  iv.  s.  21, 

(e)  So  Burgundus,  Bodenhurg,  Boullenois.     See  Fcelix,  ubi  sup. 
(/)  Savig7iy,  B.  B.  viii.  s.  361. 
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territory  of  the  statute-making  authority,  and  ought  to 
be  recognised  and  applied  by  the  judgment  of  a  foreign 
tribunah 

Real  Statutes  attach  to  all  immoveable  property,  and 
ought  to  receive  a  similar  recognition. 

Mixed  Statutes  apply  to  all  acts  {Handlungen ;  actes) 
done  in  the  territory  of  the  statute-making  authority,  and 
the  law  of  that  territory  ought  to  be  applied  to  them. 

CCCLXIV.  This  chapter  may  not  improperly  be  closed 
by  a  reference  to  the  opinions  of  three  modern  jurists,  of 
great  celebrity  upon  the  subject  of  it. 

The  Italian  Bocco  adheres  to  the  twofold  division  into 
Personal  and  Real  Statutes,  but  rejects  the  category  of 
Mixed  Statutes  :  the  subject  of  them,  he  says,  should  be 
transferred  either  to  Personal  or  Real,  according  as  the 
Person  or  the  Property  be  the  predominant  element  or 
principal  object  (g). 

The  French  Foelix  adopts  the  threefold  division,  under- 
standing by  Mixed  Statutes,  acts  or  obligations,  and 
thereby  assimilating  the  division  to  that  transplanted  from 
the  commentaries  of  Gains  into  the  Institutes,  "  omne  jus 
"  vel  ad  personas  pertinet  vel  ad  res  vel  ad  actiones  ;  "  for 
"actiones"  or  suits  (demandes),  the  efPect,  Pcelix  sub- 
stitutes ''  acta  "  or  "  obligationes,"  which  he  designates 
the  cause  (/?). 

The  German  Savigny,  the  prince  of  modern  jurists, 
pronounces  the  division  to  be  capable  of  the  most  various 
meanings  and  applications,  and  therefore,  of  course,  to 
contain  some  true  doctrine.  But  he  rejects  the  division 
for  himself  as  altogether  unsatisfactory,  and,  on  account 
of  its  ambiguity,  unsafe  as  a  basis  of  Private  International 
Law  (i). 

(g)  ' '  In  somma  le  leggi  miste  non  esistono.  Sono  elle  o  reali  o 
personal!  a  secondo  die  le  cose  o  le  persone  ne  sieno  V  obbietto  prin- 
cipale  e  diretto." — Libro  i.  cap.  ii.  p.  23. 

(h)  Titre  prelim,  chap.  iv.  s.  21. 

(0  i?.  -R.  viii.  s.  oGl. 
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Tt  must  not  be  supposed,  however,  that  though  these 
eminent  men  differ  so  widely  as  to  the  philosophical  truth 
of  the  division  in  question,  they  differ  as  widely  upon  the 
expediency  and  equity  of  the  doctrine  which  it  was  the 
intention  of  the  framers  of  this  division  to  enforce.  This 
is  not  the  case  :  they  are  substantially  unanimous  upon  the 
most  material  points  of  Private  International  Law.  For 
instance,  all  are  agreed  as  to  what  law  ought  to  govern 
the  Status  of  the  Individual  in  a  foreign  State :  and  it 
should  be  observed  here  that  the  terms  Personal  Statute 
and  Status  are  nearly  identical  in  their  signification. 

"  Les  Statuts  personnels  "  (D'Aguesseau  says)  "  sont 
"  ceux  qui  affectent  la  personne,  qui  forment  ce  qu'on 
"  appelle  son  etat,  qui  le  rendent  incapable,  non  pas  de 
"  disposer  de  tels  ou  tels  biens,  mais  de  contracter  de 
"  faire  tels  ou  tels  actes  ;  en  sorte  que  Facte  est  nul  en 
"  soi  et  independamment  de  son  execution"  (k). 

This  observation  leads  us  to  the  consideration  of  the 
Law  which  governs  the  Person  and  his  Status,  the  subject 
of  the  next  chapter. 


(k)  Cited  in  Fcelix,  Titre  prelim,  chap.  iv.  s.  22.    See  D^Agnesseatij 
(Euvres,  tome  v.  pp.  281-283,  (ed.  Fardessus),  Plaidoyer  54. 
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NOTES   ON   THE    FOREGOING   CHAPTER. 

The  edition  of  Bartolus  which  I  have  used,  is  the  one  published 
Venetiis  MDCII.,  a  fine  copy  which  belonged  to  the  College  of  Advo- 
cates at  Doctors'  Commons.  It  will  be  seen  that  the  part  interesting 
to  the  student  of  Private  International  Law  begins  at  the  14th  section 
of  the  following  heading  to  the  chapter  ;  but  I  have  given  the  heading 
entire,  partly  on  account  of  its  novelty  to  the  English  reader. 


De  Summa  Trinitate — Rubric.  Lex  Prima, 

1.  Relativum,  quis,  ponitur  declarative,  augmentative,  et  restrictive. 

2.  Lex  non  debet  esse  de  ludibrio. 

3.  Verbum,  volo^  quandoque  inducit  dispositionem. 

4.  Relativum,  quis,  vel  qui,  est  relativum  substantise. 

5.  Religio,  quo  modo  sumatur,  et  quid  nobis  afferat. 

6.  Usurse  quando  possunt  de  mente  et  voluntate  juris  civilis  exigi 
et  ut  interesse  peti.    Nu.  8. 

7.  Minus  malum  permittitur,  ut  evitetur  majus. 

9.  Dementia  alia  vera,  alia  ficta. 

10.  Argumentum  de  perjuro  ad  hsereticum,  quando  procedat. 

11.  Hseretici  hodie  sunt  infames,  et  repelluntur  a  testimonio. 

12.  Infames  de  facto  quando  possunt  testificari. 

13.  Hseretici  qua  poena  puniantur. 

14.  Statutum  loci  contractus  quoad  solennitatem  ejus  attenditur. 

15.  Quoad  ordinem  [?  ordinationem]  litis  inspicitur  locus  judicii. 

16.  Locus  contractus  circa  dubia,  qu£e  oriuntur  tempore  contractus, 
secundum  naturam  ipsius  inspicitur,  fallit  in  dote.     Nu.  17. 

18.  Statuta  qusBnam  circa  dubia,  quae  oriuntur  post  contractum, 
propter  negligentiam,  vel  moram,  attendantur. 

19.  Statutum  loci  viri,  quoad  lucrum  dotis,  inspicitur. 

20.  Restitutio  ex  isesione  contingente  in  ipso  contractu,  quando 
petitur,  quod  statutum  attendatur.  Forensis  delinquens  in  loco 
secundum  quse  statuta  puniatur. 

21.  Statutum,  quod  testamentum  coram  duobus  testibus  possit  fieri, 
valet ;  et  Nu.  22.    Et  an  comprehendat  forensem  ibi  testantem,  Nu.  24. 

23.  Solennitas  publicandi  testamentum,  potest  per  statutum  minui, 
et  mutari. 

25.  Statutum  circa  ea,  quae  sunt  voluntarise  jurisdictionis,  compre- 
hendit  forenses. 

26.  Statutum,  quod  filiusfamilias  possit  testari,  non  comprehendit 
filiumfamilias  ibi  testantem. 

27.  Statutum  ubi  res  est  sita,  servari  debet. 
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28.  Statutum,  et  consuetude  laicorum,  quando  ligent  clericos,  et 
servari  debeant  in  curia  episcopi. 

29.  Statuta  contra  privilegia  clericorum  dicuntur  esse  contra  liber- 
tatem  ecclesi?e. 

30.  Consuetudo  laicorum  in  his,  quae  pertinent  ad  processum,  ser- 
vatur  in  loco  ecclesiastico. 

31.  Statutum,  quod  testamenta  insinuentur,  ligat  clericos. 

32.  Statutum  quandoque  porrigit  effectum  extra  territorium. 

33.  Statutum  quod  filia  femina  non  succedat,  cum  sit  prohibitorium, 
et  odiosum,  non  trahitur  ad  bona  alibi  sita. 

34.  Statutum  permissivum  quando  liabeat  locum  extra  territorium. 

35.  Instrumenta  confecta  a  notario  extra  territorium,  faciunt 
ubique  fidem. 

36.  Testamentum  conditum  coram  quatuor  testibus,  secundum  dis- 
positionem  statuti  loci,  valet,  etiam  quoad  bona  sita  extra  territorium. 

37.  Lex  potest  facere,  quod  quis  decedat  pro  parte  testatus,  et  pro 
parte  intestatus. 

38.  Statutum  habilitans  personam,  quando  trahatur  extra  terri- 
torium ;  et  Nu.  41. 

39.  Actus  voluntarise  jurisdictionis  non  possunt  exerceri  extra 
jurisdictionem  concedentis,  qui  sit  inferior  a  principe  ;  Nu.  40. 

41.  Aditio  hsereditatis  porrigit  effect  am  suum  extra  civitatem  ;  et 
Nu.  43. 

42.  Consuetudo  Anglise,  quod  primogenitus  succedat  in  omnibus 
bonis,  quando  trahatur  ad  bona  alibi  sita. 

44.  Statutum  punitivum,  quando  porrigat  effectum  suum  extra 
territorium. 

45.  Delinquens  in  loco,  efficitur  de  jurisdictione  loci. 

46.  Forenses  duo  existentes  in  exercitu  Perusino,  si  in  territorio 
Aretino  delinquant,  poterunt  puniri  per  potestatem  Perusii. 

47.  Siatutum  punitivum  simpliciter  loquens,  quando  comprehendat 
civem  delinquentem  extra  territorium,  ad  hoc,  ut  possit  contra  eum 
procedi,  et  puniri  secundum  statuta  suae  civitatis  ;  et  Nu.  48. 

49.  Cautela  in  formanda  inquisitione  contra  civem  delinquentem 
extra  territorium. 

50.  Poena  imposita,  quando  extendat  effectum  suum  extra  territo- 
rium judicantis. 

51.  Publicatio  bonorum  an  extendatur  ad  bona  alibi  sita.  Et  ad 
quem  dominum  pertineant. 

The  14th  Section  begins  as  follows  : — 

''Nunc  veniamus  ad  Gloss,  quae  dicit  Quod  si  Bon.  &c.  cujus  occa- 
sione  videnda  sunt  duo,  et  primo  utrum  statutum  porrigat  extra 
territorium  ad  non  subditos, — secundb  utrum  effectus  statuti  porrigat 
extra  territorium  statuentium. 

"  Et  primo  qusero  quid  de  contractibus.  Pone  contractum  celebra- 
tum  per  aliquem  forensem  in  hac  civitate,  litigium  ortum  est  et  agitatur 
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lis  in  loco  originis  contrahentis.  Cujus  loci  statuta  debent  servari  vel 
spectari,  quia  illa3  qutestiones  sunt  multum  revolutse  omissis  aliis 
distinctionibus  plenius  quae  Doctores  dicant  hie  distingue. 

Aut  loquimar  de  statute  aut  de  consuetudine  quae  respiciunt  ipsius 
contractus  solennitatem  aut  litis  ordinationem,  aut  de  his  qufie  pertinent 
ad  jurisdictionem  ex  ipso  contractu  evenientis  executionis, 

14.  Primo  casu  inspicitur  locus  contractus  (ut  1.  si  fundus  de  evic. 
et  1.  2  quern  ad  test,  ap.).* 

Secundo  casu  aut  quaeris  de  Ms  quae  pertinent  ad  litis  ordinationem 
et  inspicitur  locus  judicii,  .  .  .  f  aut  de  his  quae  pertinent  ad  ipsius  litis 
decisionem,  et  tunc,  aut  de  his  quae  oriuntur  secundum  ipsius  contractus 
naturam  tempore  contractiis,  aut  de  his  quae  oriuntur  ex  post  facto 
propter  negligentiam  vel  moram.  Primo  casu  inspicitur  locus  con- 
tractus, X  et  Intel] igo  locum  contractus  ubi  est  celebratus  contractus,  non 
de  loco  in  quem  collata  est  solutio.  Nam  licet  fundus  debeat  solvi  ubi 
est  tunc  inspicitur  locus  celebrati  contractus.  Fallit  in  dote  §  ut,  &c. 
propter  rationem  ibi  positam  in  textu. 

Secundo  casu  aut  solutio  est  collata  in  locum  certum  aut  in  pluribus 
locis  alternative,  ita  quod  electio  sit  actoris,  aut  in  nullum  locum  quia 
promissio  fuit  facta  simpliciter. 

Primo  casu  inspicitur  consuetudo  quae  est  in  illo  loco  in  quem  est 
collata  solutio.  || 

Secundo  et  tertio  casu  inspicitur  locus  ubi  petitur.H 

"Ratio  prsedictorum  est  quia  ibi  est  contracta  negligentia  seu  mora." 

Then  Bartolus  proceeds  to  say : — 

"Ex  praedictis  possunt  solvi  multae  quaestiones,"  and  he  gives  an 
example  : — "  Statutum  est  Assisii,  unde  est  mulier  ubi  est  celebratus 
contractus  dotis  et  matrimonii,  quod  vir  lucretur  etiam  [?  tertiam] 
partem  dotis  uxore  moriente  sine  liberis  ;  in  hac  verb  civitate  Perugii, 
unde  est  vir,  statutum  est  quod  vir  lucretur  dimidium,  quid  spectabitur  ? 
certe  statutum  terrae  viri." 

*  Every  position  in  the  text  of  Bartolus  professes  to  be  built  upon  dicta  of  the 
Roman  Law.  Wdchter  and  Savigny  have,  however,  clearly  shown  that  these  dicta 
frequently  do  not  support  the  positions  in  the  text. 

Dig.  lib.  xxi.  t.  ii.  6.  "  Si  fundus  venierit,  ex  consuetudine  ejus  regionis  in  quS, 
negotium  gestum  est  pro  evictione  caveri  oportet." 

Cod.  lib.  vi.  t.  xxxii.  2.  "Testamenti  tabulas  ad  hoc  tibi  a  patre  datas,  ut  in 
patriam  perferantur,  affirmans,  potes  illuc  perferre  ut  secundum  leges  moretque  loco- 
rum  insinuentur." 

t  Dig.  lib.  xxii,  t.  v.  3,  in  fine.  "  Quod  ad  testes  evocandos  pertinet  diligentiae 
''udicantis  est  explorare  quse  consuetudo  in  ea  provincia,  in  qua  judicat,fuerit,"  &c. 

X  Refers  again  to  Dig.  lib.  xxi.  t.  ii.  6,  and  to  Dig.  lib.  xliv.  t.  vii.  21.  "Con- 
traxisse  unusquisque  in  eo  loco  inteliigitur  in  quo  ut  solveret  se  obligavit." 

§  Dig.  lib.  v.  t.  i.  65.  "  Exigere  dotem  mulier  debet  illic  ubi  maritus  domici- 
lium  habuit,  non  ubi  instrumentum  dotale  conscriptum  est." 

II  Refers  to  Dig.  sed  (pace  tanti  viri)  queere  Cod.  lib.  iv.  t.  h.  si  certum  petatur, 
Dig.  lib.  xxxiii.  t.  vi.  &c. 

^  Refers  to  authorities  already  cited. 
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And  shortly  afterwards  another  example  occurs*  : — "  Aut  quis  vult 
petere  restitutionem  ex  laBsione  contingente  in  ipso  contractu  tempore 
contractils,  et  inspicimus  locum  contractus  :  Aut  ex  Isesione  contingente 
post  contractum  ex  aliis  negligentiis,  ut  mora,  et  inspicimus  locum,  ubi 
est  ilia  mora  contracta,  ut  ex  prsedictis  apparet  :  et  sic  si  esset  in  loco 
judicii,  inspicimus  locum  judicii."  He  then  considers  the  other  sub- 
jects mentioned  in  the  sections  of  the  heading  to  his  chapter  ;  but  a 
sample,  longer,  perhaps,  than  is  justified  by  the  size  of  this  volume, 
has  already  been  given  to  the  reader. 

*  20th  section. 


VOL.  ly. 
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CHAPTER   XVII. 

THE  PERSONAL  STATUTE  — STATUS — JUS  IN  PERSONA 
POSITUM. 

CCCLXV.  The  subject  of  this  chapter  is  the  conside- 
ration of  what  Law  shall  govern  the  Personal  Status  (a) 
of  the  individual  in  a  foreign  State — the  jus  positum  in 
jpersond  ipsa  cujusque  (h) ;  or,  in  the  language  of  continental 
jurists,  what  State  is  to  furnish  the  Personal  Statute  of  an 
individual  commorant  in  a  foreign  State. 

It  is  clear  that  the  consideration  of  the  Law  which 
governs  the  capacity  of  the  individual  to  acquire  jural 
relations  precedes,  in  the  natural  order  of  things,  the 
consideration  of  the  Law  which  is  to  govern  the  jural  re- 
lations when  acquired. 

CCCLXVI.  Is,  then,  this  Law  to  be  the  Law  of  the 
Foreigner's  Origin  [Originis)  ?  the  Law  of  his  Doniicil 
{Domicilii)  ?  the  Law  of  the  place  in  which  the  act  has 
been  done,  or  the  contract  entered  into,  which  occasions 
the  enquiry  (lex  loci  actus  vel  contractus),  or  the  Law  of  the 
place  in  which  he  happens  to  be  at  the  time  when  the 
question  is  raised  {lex  fori) '^ 

CCCLXVII.  The  due  investigation  of  this  subject  re- 
quires the  following  arrangement : — To  consider — 

1.  The  doctrine  which  prevails  out  of  England  and  the 
United  States  of  North  America. 


(a)  According  to  Story,  "  persons,  their  capacity,  state,  and  condi- 
tion."— Gonji.  of  L.  s.  50.  See  Wharton,  chap,  iii.  Personal  Status  ; 
J5ar,  Dritte  Abtheilung,  c.  ii.  :  Die  Rechts-  und  Handlungsfahigkeit 
(Status).    CocJcburn  {Lord  Chief  Justice)  on  Nationcdltxj  :  London,  1869. 

(b)  Donellus,  Be  Jure  Cicili,  lib.  i.  c,  i.  2,  3. 
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2.  The  doctrine  wliicli  prevails  in  England  and  the 
United  States  of  North  America. 

3.  The  limitations  which  confine  the  application  of 
both  doctrines. 

CCCLXVIII.  First,  as  to  the  doctrine  which  prevails 
out  of  England  and  the  United  States  of  North  America  ; 
an  overwhelming  majority  of  authorities  upon  the  subject 
pronounce  that  the  Law  which  governs  the  Status  is  the 
Law  of  the  Domicil  (c)  : — a  great  majority  pronounce  that 
if  the  Domicil  of  Origin  has  been  abandoned,  and  a  new 
one  acquired,  the  law  of  the  latter — that  is,  the  law  of  the 
actual  Domicil — ought  to  govern. 

CCCLXIX.  It  is  not,  however,  contended  that  the  law 
of  the  new  domicil  has  any  retroactive  effect  on  obligations 
contracted,  or  acts  done  under  the  Law  of  the  old  domicil. 
It  is,  of  course,  assumed  that  such  acts  and  obligations  are 
of  a  private  and  not  a  public  character  (d) ; — that  they 
concern  the  individual,  and  not  the  State. 

CCCLXX.  It  is  obvious  that  this  proposition  as  to  the 
paramount  authority  of  the  law  of  the  actual  domicil  may, 

(c)  ["Auf  die  verschiedene  Zustande  der  Person,  wodurch  die 
Rechtsfahigkeit  und  Handlungsfahigkeit  bestimmt  wird,  ist  nur  eine 
reine  einfache  Anwendung  desjenigen  ortlichen  Rechts  moglich, 
welchem  die  Person  selbst  durch  ihren  Wohnsitz  angehort." — Savigny, 
B.  JR.  viii.  s.  362.  Fide  post,  §  ccclxxiv.  note  (g).]  "  Le  qualitd  personali 
legittimamente  infisse  nel  luogo  del  domicilio  si  mantengono  mai  sempre 
intere  col  mutar  die  si  fa  della  residenza  e  passaggiera  dimora." — Eocco, 
lib.  i.  cap.  xii.  p.  111.  "11  principio  cui  vuolsi  tener  fermo  si  h,  come 
abbiam  detto  di  sopra,  che  le  leggi  personali  del  domicilio  accom- 
pagnano  gl'  individui  in  tutti  i  luoghi  della  terra." — Ibid.  lib.  ii.  cap. 
viii.  p.  147.  What  can  be  stronger?  "  La  loi  personnelle  de  chaque 
individu,  la  loi  dont  il  est  sujet  quant  a  sa  personne,  est  celle  de  la 
nation  dont  il  est  membre.  ...  La  loi  de  cette  nation  est  sa  loi  person- 
nelle, depuis  le  premier  moment  de  son  existence  physique." — FoeliXj 
liv.  i.  tit.  i.  s.  27.  This,  it  will  be  observed,  however,  is  Law  of  Origin, 
not  necessarily  of  Domicil. 

{d)  The  Scotch  Courts  pronounced  a  divorce  upon  a  marriage  con- 
tracted between  English  persons  in  England,  when  marriage  was  in- 
dissoluble, on  the  ground  that  marriage  is  a  contract  of  a  public  cha- 
racter, and  that  the  incidents  of  it  must  be  subject  to  the  laws  of  the 
country  in  which  the  contracting  parties  reside. 
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unless,  indeed,  it  be  universally  incorporated  into  the 
Municipal  Law  of  each  State,  tend  to  a  collision  of  laws 
in  various  ways  :  — 

1.  Between  the  Law  of  the  Origin,  or  the  Domicil  of 
Birth,  and  the  Law  of  the  actual  Domicil ;  when  the  sen- 
tence of  the  latter  requires  execution  in  the  country  of 
the  former. 

2.  Between  the  Law  of  Origin  and  of  the  Domicil,  and 
the  Law  of  the  place  where  the  contract  is  entered  into, 
or  the  act  done. 

3.  Between  the  Law  of  the  Domicil  and  the  Law  of 
the  place  in  which  the  thing  adjudicated  upon  happens  to 
be  situate. 

It  is  the  more  necessary  to  mention  these  modes  of 
collision,  because  in  Story's  elaborate  and  learned  work, 
the  Conflict  of  Laws,  they  are  not  always  very  clearly  dis- 
criminated (e). 

CCCLXXI.  The  position,  however,  already  stated — 
viz.  that  the  Law  of  the  domicil  determines  the  Status, 
and  therefore  travels  with  the  person,  binding  on  him  all 
its  capacities  and  incapacities,  wherever  he  goes — rests,  as 
an  abstract  proposition,  upon  a  very  largely  preponderating 
authority  of  jurists, — upon  the  recognition  of  it  by  courts 
of  justice, — and  has,  moreover,  been  expressly  incorporated 
into  the  positive  legislation  of  the  principal  States  on  the 
European  Continent. 

CCCLXXII.  By  the  Code  Civil  of  France  (Article  3) 
it  is  enacted,  "  Les  lois  concernant  I'etat  et  la  capacite 
"  des  personnes  regissent  les  rran9ais,  meme  residant  en 
"  pays  etranger." 

It  is  true  that  this  law  in  its  terms  affects  French 
citizens  only,  and  does  not  expressly  declare  that  the  Status 
and  capacity  of  the  foreigner  commorant  in  France  will  be 
governed  by  the  law  of  the  foreigner's  country.  But  it 
clearly  appears   from   the  discussions  which  preceded  the 

(e)  Cf.  8s.  55,  70,  73,  77,  81,  83,  94. 
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incorporation  of  this  article  into  the  Code,  that  such  was 
the  intention  of  the  framers  of  the  law :  such,  too,  has 
been  holden  to  be  its  effect  by  the  highest  authorities  in 
France,  and  by  the  decisions  of  the  first  tribunals  in  that 
State  {ee). 

CCCLXXIII.  Belgium  adopts  the  Law  of  France  in 
this  matter,  and  so  do  the  cantons  of  Geneva,  Vaud,  and 
Berne  (/). 

CCCLXXIY.  The  Austrian  Code  (ff)  provides  that  the 
personal  capacity  of  the  Austrian  subject  shall  be  governed 
by  the  Law  of  his  domicil  as  to  transactions  in  another 
country  ;  and  with  respect  to  foreigners,  that  their  personal 
capacity  shall  be  determined  according  to  the  laws  of  their 
country,  and  that  their  country  shall  be  taken  to  be  the 
place  of  their  domicil,  and,  if  they  have  no  proper 
domicil,  the  place  of  their  birth  [g)  ;  unless  the  Austrian 

{ee)  Fodix,  liv.  i.  titre  i.  s.  32,  cites  Pardessus,  ToulUer,  Cahoin, 
Merlin.  This  last  author  observes  : — "  Du  principe  que  les  lois  Fran- 
9aises  concernant  I'etat  et  la  capacity  des  personnes  r^gissent  les 
Fran9ais,  meme  residant  en  pays  etranger,  il  suit  tout  naturellement 
que,  par  reciprocity,  les  lois  qui  regissent  I'etat  et  la  capacity  des 
etrangers,  les  suivent  en  France  ;  et  que  c'est  d'apr^s  ces  lois  que  les 
tribunaux  Frangais  doivent  juger  s'lls  ont  ou  n'ont  pas  tel  ^tat,  s'ils 
sont  capables  ou  incapables." — Rep.  de  Jut.  Loi,  VI.  s.  6. 

The  discussion  arose  on  the  first  part  of  the  third  article,  '^  Les  lois 
de  police  et  de  surety  obligent  tons  ceux  qui  habitent  le  territoire." 

The  doctrine  in  the  text  is  maintained  by  an  arret  of  the  Cour 
Roy  ale  of  Paris,  1836  ;  by  another  of  the  25  th  November,  1831  ;  by 
one  of  the  Cour  Royale  of  Bordeaux,  of  15th  July,  1841  ;  by  a  judg- 
ment of  the  Tribunal  de  Premiere  Instance  at  Paris,  in  1842.  There 
is  a  decision  of  the  Cour  Royale  at  Paris,  15th  March,  1831,  which  is 
of  a  contrary  tenor  ;  but  the  circumstances  of  the  case  were  peculiar. 

Savig7iy,  B.  B.  viii.  s.  363,  §  3,  agrees  with  Foelix. 

[(/)  Foelix,  uhi  sup.'\ 

iff)  Oesterr.  biirgerUches  Gesetzbuch,  ss.  4,  33,  34. 

(g)  Die  ges4tzliche  Beliandlung  der  AusUinder  in  Oesterreich,  von 
D.  Piittlingen,  s.  47. 

Foelix,  uhi  supra. 

Savigny,  B.  B.  viii.  s.  363,  §  2. 

Savigny,  ibid.  s.  362,  is  most  decided  and  uncompromising  in  main- 
taining the  law  of  the  Domicil  as  the  true  law  for  deciding  the  Status. 
"  Meine  Meinung  geht  also  vielmehr  dahin,  dass  Jeder  in  seintn 
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Law  shall  have,  as  in  the  case  of  slavery  and  serfdom, 
specially  provided  otherwise. 

CCCLXXV.  The  Prussian  Code  enacts  as  a  funda- 
mental proposition,  "  That  the  personal  qualities  and 
"  capacities  of  a  man  are  to  be  determined  according  to 
"  the  laws  of  the  Judicial  Tribunal  to  which  his  true  and 
"  proper  Domicil  "  {eigentlicher  Wohnsitz — domicile  reel) 
"  is  subject"  {gg). 

This  proposition  relates  to  Prussian  subjects,  and  does 
not  distinguish  between  the  exercise  of  their  capacity  at 
the  place  of  their  domicil  and  its  exercise  elsewhere. 
With  respect  to  foreigners,  the  same  Code  provides  as 
follows: — "The  subjects  of  Foreign  States  who  live  or 
"  carry  on  business  in  this  country  are  to  be  judged 
"  according  to  the  above  enactments  "  (h). 

CCCLXXVI.  It  will  be  seen  hereafter  that  these  prin- 
ciples, both  of  the  Austrian  and  Prussian  Law,  receive 
some  modification  in  their  application  to  questions  con- 
cerning the  validity  of  contracts — modifications  which  have 
for  their  excellent  object  the  maintaining  the  substantial 
and  real  intention  of  the  engagement 

CCCLXXVII.  The  Bavarian  Code  provides  that  in 
causis  mere  personalihus,  recourse  shall  be  had  to  the  Law 
of  the  domicil  (hh) . 

The  Code  of  the  Grand  Duchy  of  Baden  adopts  the  rule 
of  the  French  Code,  with  a  most  material  exception,  as  to 
all  questions  relating  to  contract  (M) — an  exception  which 
has  a  tendency  to  assimilate  the  Law  of  Baden  to  that 
which  prevails  in  Great  Britain  and  North  America. 

CCCLXXVITI.  The  Law  of  Holland  appears  to  con- 

personlichen  Zustanden  stets  nach  dem  Recht  seines  Wohnsitzes  zu 
beurtheilen  ist  ;  ohne  Unterschied,  ob  dar liber  im  Inland  oder  im 
Ausland  geurtheilt  werde  ;  eben  so  aber  auch  ohne  Unterschied,  ob 
die  personliche  Eigenschaft  an  sich,  oder  die  rechtliche  "Wirkung  der- 
selben,  beurtheilt  werden  soil." 

{gr})  AUgemeines  Landrecht  fiir  die  Preussischen  Staaten,  Einleitung, 
§  23.     See  too  §  25. 

(A)  Ihid.  §  34.  (hh)  F(rUr,  uhi  sup. 
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tain  a  yet  greater  infraction  of  the  general  principle :  for 
it  provides  that  the  Dutch  Laws  relating  to  the  Status 
shall  bind  the  Dutchman  in  every  other  country;  but  that 
the  foreigner,  resident  in  Holland,  shall  be  subject  to  the 
Dutch  Law  only,  and  not  to  the  Law  of  his  domicil  (t). 

CCCLXXIX.  As  to  the  Italian  States. 

Sardinia  adopted  in  her  Godice  Civile  the  three  pro- 
positions of  the  third  Article  of  the  French  Code ;  and,  it 
is  presumed,  would  have  applied  them  also  to  foreigners. 

The  Papal  States  enacted,  in  1836,  that  the  Personal 
Law  of  the  domicil  followed  the  subject  of  it  everywhere. 

The  Two  Sicilies,  according  to  the  opinion  of  M.  Foelix, 
resembled  the  Dutch  ;  because — though  they  incorporated 
into  their  Code  the  three  propositions,  above  referred  to, 
of  the  French  Code — they,  by  their  fifth  Article,  declared 
that  the  laws  are  binding  on  all  who  dwell  in  the  land, 
whether  they  be  citizens,  domiciled  strangers,  or  so- 
journers ;  and  did  not  accompany  the  statement  with  the 
reservation  as  to  "  les  lois  de  police  et  de  surete  "  of  the 
French  Code.  Yet,  no  author  lays  down  the  rule  that 
personal  qualities  depend  on  the  Law  of  the  domicil  more 
strenuously  thanEocco  (ii),  the  principal  Neapolitan  writer 

[(i)  "  6.  De  wetten,  betreffende  de  regten,  den  staat  en  de 
bevoegdheid  der  personen,  verbinden  de  Nederlanders,  ook  wanneer 
zij  zich  buiten  's  lands  bevinden. 

"7.  Ten  opzigte  van  onroerende  goederen  geldt  de  wet  van  het 
land  of  der  plaats,  alwaar  die  goederen  gelegen  zijn. 

"  8.  De  straf wetten  en  de  verordeningen  vanpolicie  zijn  verbindende 
voor  alien,  die  zich  op  het  grondgebied  van  het  Koningrijk  bevinden. 

"9.  Het  burgerlijk  regt  van  het  Koningrijk  is  hetzelfde  voor 
vreemdelingen,  als  voor  de  Nederlanders,  zoo  lang  de  wet  niet  be- 
paaldelijk  het  tegendeel  vaststelt. 

' '  10.  De  vorm  van  alle  handelingen  wordt  beordeeld  naar  de 
wetten  van  het  land  of  de  plaats,  alwaar  de  handelingen  zijn  verrigt." 
Dutch  Code.  Wet  houdende  algemeene  bepalingen  der  wetgeving  van 
het  Koningrijk,     Arts.  6-10.] 

(ii)  "  Le  qualitk  personal!  legittimamente  infisse  nel  luogo  del  domi- 
cilio  si  mantengono  mai  sempre  intere  col  mutar  che  si  fa  della  resi- 
denza  e  passaggiera  dimora.  Quantunque  il  diritto  delle  genti,  che 
necessario  dai  gius-pubblicisti  si  appella,  non  ordini  questa  vicendevole 
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on  the  Conflict  of  Laws,  on  whose  authority  M.  Foelix  is 
in  the  habit  of  relying. 

Italy  has  now  enacted,  in  the  6th  Article  of  the  Pre- 
liminary Dispositions  of  her  Code,  that  the  personal  law  of 
the  Domicil  shall  follow  the  subject  of  it  everywhere  (j). 

CCCLXXX.  Eussia  appears  to  have  no  law  analogous 
to  or  resembling  the  third  Article  of  the  French  Code,  but 
to  contain  provisions  in  the  same  spirit  and  to  the  same 
effect  as  those  alread}'  referred  to  in  the  Dutch  Law.  The 
Russian  enactment  as  to  the  foreigner  is,  "  Pendant 
"  tout  le  temps  de  son  sejour  il  est  soumis,  quant  a  la 
'*  personne  et  ses  biens,  aux  dispositions  des  lois  Russes, 
"  et  a  droit  de  leur  protection  ;  "  though  in  the  preliminary 
title  of  the  new  Civil  Code  of  Poland  (existing  in  1861) 
the  third  Article  of  the  French  Code  was  introduced  (k). 

CCCLXXXI.  Secondly,  we  have  to  consider  the  doc- 
trine on  the  subject  of  the  Personal  Status  which  prevails 
in  England  and  the  United  States.  The  jurisprudence  of 
the  United  States  of  North  America,  and,  in  some  respects, 
that  of  England  also,  differs  materially  from  the  doctrine 
of  the  codes  and  jurists  of  the  European  continent  (1), 

applicazione  e  autoritk  delle  leggi  di  uno  stato  sul  territorio  dell'  altro. 
Nissuna  primitiva  obbligazione  stringe  le  nazioni  a  riconoscere  provvedi- 
menti  stranieri.  Nullameno  il  diritto  delle  genti  volontario,  il  quale 
intende  alia  perfezione  progressiva  dei  popoli,  altamente  il  richiede." 
— Eocco,  lib.  i.  cap.  xii.  pp.  Ill,  112. 

[{j)  "6.  Lo  stato  e  la  capacita  delle  persone  ed  i  rapporti  di 
famiglia  sono  regolati  dalla  legge  della  nazione  a  cui  esse  appartengono. 

"7.  I  beni  mobili  sono  soggetti  alia  legge  della  nazione  del  pro- 
prietario,  salve  le  contrarie  disposizioni  della  legge  del  paese  nel  quale 
si  trovano. 

"I  beni  immobili  sono  soggetti  alle  leggi  del  luogo  dove  sono 
situati." — Codice  Civile.     Disposizioni.     Arts.  6,  7.] 

(k)  Foelix,  nhi supra,  [citing  the  Russian  "Lois  Fundamentales,"  63]. 

The  Revue  JEtrangere  et  Frangaiae  de  Legislation,  tome  iii.,  contains  a 
translation  of  that  part  of  the  Russian  Code  which  relates  to  ' '  Legis- 
lation Internationale  de  V Empire  Russe.''^  Page  550  contains  the  pro- 
visions respecting  '■''  Etranger  en  Russie.''^ 

(0  Story,  Conflict  of  Laws,  ss.  100  106. 

See  1  Buvgp,  pp.  131-134. 
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It  is,  indeed,  true  that  the  Status  of  persons  with 
respect  to  acts  done  and  rights  acquired  in  the  place  of 
their  domicil,  and  contracts  made  concerning  property 
situated  therein,  will  be  governed  bj  the  law  of  that 
domicil;  and  that  England  and  the  United  States  will 
hold  as  valid  or  invalid  such  acts,  rights,  and  contracts, 
according  as  they  are  holden  valid  or  invalid  by  the  Law 
of  the  domicil  (II),  But  this  proposition  is  very  far  from 
being  equivalent  to  the  proposition  of  the  French  Code, — 
viz.  that  the  Laws  which  concern  the  status  and  capacity 
of  persons  govern  Frenchmen,  even  when  resident  in  a 
foreign  country  (m). 

CCCLXXXII.  The  stateof  jurisprudence  presented  by 
the  practice  of  the  English  and  American  tribunals  upon 
the  question  of  the  Personal  Status  of  foreigners  will  be 
found  very  unsatisfactory,  whether  it  be  considered  with 
reference  to  Comity,  as  being  at  variance  with  the  law  of 
the  rest  of  the  Christian  world,  or  with  reference  to  its 
own  domestic  jurisprudence,  being  marked  by  painful  and 
clumsy  inconsistencies. 

No  impartial  person  can  rise  from  the  perusal  of  Story's 
fourth  chapter  on  the  "  Capacity  of  Persons,"  occupying 
nearly  one  hundred  and  thirty  closely  printed  pages,  with- 
out a  sense  of  the  confusion  into  which  the  jural  relations 
of  mankind  are  plunged  in  a  great  measure,  though  cer- 
tainly not  altogether,  by  the  peculiarity  of  what  is  called 
the  "  Common  Law.'' 

CCCLXXXIII.  It  will  be  necessary  in  the  following 
chapters  to  consider  whether  there  are  or  are  not  grave 
discrepancies  between  the  English  and  Continental  Law  on 
the  subject  of  Status,  e.g.  in  the  chapters  relating  to  dis- 
abilities incident  to  minority.  It  will  be  sufficient,  in  this 
place,  to  notice  the  principal  features.  Story — pressed 
by  the  weight  of  his  own  erudition — knowing  how  much 


[(U)  See  Cooper  v.  Cooper,  L.  R.  13  App.  Ca.  p.  88.] 

(m)  Vide  ante,  §  ccclxxii.     [Cf.  Dutch  Code,  ante,  §  ccclxxviii.  note.] 
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tlie  law  of  the  United  States  of  North  America  differed 
from  that  of  the  rest  of  Christendom  on  this  point,  and 
anxions  to  defend  the  "  Common  Law,"  is  driven  to  the 
necessity  of  making  such  statements  as  these: — "The 
"  truth,  however,  seems  to  be  that  there  are,  properly 
"  speaking,  no  universal  rules  by  which  nations  are,  or 
"  ought  to  be,  morally  or  politically  bound  to  each  other 
"  on  this  subject.  .  .  .  But  whatever  rules  it  may  adopt,  or 
*^  whatever  it  may  repudiate,  will  be  alike  the  dictate  of 
"  its  own  policy  and  sense  of  justice  ;  and  whatever  it  may 
''  allow  or  withhold  will  always  be  measured  by  its  own 
*'  opinion  of  the  public  "  (i.e.  the  domestic)  "  convenience 
*'and  benefit,  or  of  the  public  prejudice  and  injury,  result- 
"  ing  therefrom  "  {n). 

These  observations  are  made  generally,  it  must  be 
remarked,  not  with  respect  to  the  particular  exceptions 
demanded  by  the  public  policy  of  the  State,  but  with 
respect  to  personal  qualities  of  a  general  nature  ;  and  it  is 
obvious  that  if  his  doctrine  be  sound,  there  is  an  end 
altogether,  so  far  as  Status  is  concerned,  of  a  Jus  Gentium 
and  of  Private  International  Law,  founded  upon  the  theory 
of  a  community  of  States.  It  is  a  matter  of  indifference 
(Story  says)  whether  a  country  suffer  the  Status  of 
foreigners  to  be  governed  by  the  Law  of  their  Domicil  or 
not — whether  it  adopt  the  Law  of  their  "  actual  Domicil  " 
according  to  *'the  more  general  doctrine;"  or,  according 
to  "  the  stricter  doctrine,"  it  adopt  the  Law  of  "  the 
Domicil  of  Birth :  "  probably  the  former,  he  says,  is  the 
most  safe  and  convenient  rule  {nn).  But  surely  this  is  a 
false  standard  and  a  Lesbian  measure.  The  question,  in 
matters  of  this  universal  character — in  which  no  considera- 
tion of  imperial  policy  or  constitutional  law  is  concerned, 
— is,  what  does  universal  justice  demand  ?  not  what  does 
the  supposed  convenience   of  a   particular  State  require. 


(n)  Conflict  of  Laws,  s,  73. 
(nn)  Ibid. 
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See  the  consequence.  The  Court  of  Louisiana  (o),  in 
a  celebrated  and  leading  case,  came  to  this  monstrous 
conclusion, — viz. :  that  they  would  recognize  the  per- 
sonal disability  of  a  foreigner  in  a  case  of  minority, 
where  it  was  contrary  to  their  own  law  on  the  subject,  if 
such  recognition  helped  to  sustain  a  contract  with  an 
American  citizen ;  but  if  it  had  the  opposite  effect,  they 
would  refuse  to  recognize  it — in  the  one  case  the  lex 
domicilii,  in  the  other  the  lex  loci  contracts  ought  to 
govern.  Now,  Story  is  at  a  loss  to  understand  this  de- 
cision, he  says  : — "  Such  a  course  of  decision  certainly  may 
''  be  adopted  by  a  government  if  it  shall  so  choose.  But, 
"then,  it  would  seem  to  stand  upon  mere  arbitrary  legis- 
"  lation  and  positive  law,  and  not  upon  principle.  The 
"  difficulty  is  in  seeing  how  a  court,  without  any  such 
"  positive  legislation,  could  arrive  at  both  conclusions  "  [oo). 
Bat  if,  in  the  case  of  a  foreigner,  a  court  may  mete  out 
justice  according  to  its  opinion  of  what  is  best  for  "the 
"  public  convenience "  of  its  own  State,  the  difficulty 
does  not  seem  great.  "  Public  convenience,"  considered 
altogether  apart  from  private  justice,  may  point  out,  as  it 
appears  to  have  done,  the  adoption  of  both  principles, 
though  absolutely  repugnant  to  each  other. 

It  is  very  remarkable  that  the  same  Court  appears  pre- 
viously to  have  laid  down,  in  substance,  the  general 
European  Doctrine,  "  that  the  Laws  of  the  Domicil  of 
"  Origin  govern  the  state  and  condition  of  the  minor  into 
"whatever  country  he  removes  "  (^),  and  "that  personal 
"incapacities  communicated  by  the  laws  of  any  particular 
"  place,  accompany  the  person  wherever  he  goes  "  {q). 

The  Court  appears  to  have  departed  from  this  doctrine 

(o)  Saul  V.  His  Creditors,  5  Martin'' s  (Americ.)  Beports,  New 
Series,  at  pp.  596-598. 

(oo)  Conflict  of  Laws,  s.  76. 

{p)  Ibid.  s.  77.  Barrera  v.  Aljmente,  6  Martin'' s  (Amer.)  Rep.  K  S., 
p.  69.     [See  Lamar  v.  Micou,  5  Davis'  Snpr.  Court  U.S.A.  Rep.  p.  471.] 

(q)  Ih.  s.  78.    Le  Breton  v.  Nourhet,  3  Martin's  (Amer.)  Rep.  p.  60. 
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in  later  cases  ;  but  they  are  remarkable  as  being,  I  believe, 
the  only  instances  in  which  the  European  Doctrine  of 
Status  has  been  maintained  by  a  Court  in  the  United  States 
of  North  America. 

An  English  President  of  the  Court  of  Demerara  and 
Essequibo,  Mr.  Henry  (r),  in  giving  judgment  on  a  plea 
of  English  certificate  of  bankruptcy  in  bar,  in  a  foreign 
jurisdiction,  to  the  suit  of  a  foreign  creditor,  observes  as 
follows  : — "  Again,  the  effect  which  one  country  gives  to 
"  the  laws  of  another,  is  further  shown  in  the  case  of  pro- 
"  digals,  minors,  idiots,  lunatics :  these  qualities  accom- 
"  pany  the  person  everywhere,  when  attached  to  him  by  a 
"  competent  jurisdiction  in  his  own  country,  so  far,  that 
"  the  foreign  judge  will  confirm  them  as  to  property  in 
"  his  own  jurisdiction  "  {rr).  And  the  learned  judge  in  the 
preface  to  the  report  of  his  judgment  remarks,  "  Although 
"  the  universal  admission  of  Foreign  Law  in  any  State 
''  would  be  highly  dangerous,  yet,  the  knowledge  and  ad- 
''  mission  of  it  in  those  cases  which  are  of  an  universal 
"  nature,  as  those  of  bankruptcy,  idiocy,  lunacy,  majority, 
"  minority  (s),  marriage,  and  wills,  and  which  necessarily 
"  affect  the  intercourse  of  different  States  with  each  other, 
"  would,  for  many  reasons  to  be  seen  in  the  course  of  the 
"  work,  be  highly  desirable  and  advantageous  to  commer- 
'*  cial  intercourse  "  (^).  And  again,  "Personal  universal 
"  qualities  of  whatsoever  kind,  by  virtue  of  the  third  general 
''  proposition,  and  the  Comity  of  nations,  accompany  the 
"  person  everywhere  "  (w). 

(r)  Henry y  Odivin  v.  Forbes  (a.d.  1823).  This  important  judgment 
was  confirmed  on  appeal,  and  was  dedicated,  hy  permission,  to  Sir  W. 
Grant.  It  is,  or  was,  entitled  therefore  to  every  respect.  Yet  some 
of  the  principles  contained  in  it  have  been,  as  will  be  seen,  entirely 
departed  from. 

{rr)  Henry,  ibid.  p.  96. 

(s)  This  is  not  to  be  reconciled  with  Ruding  v.  Smith,  2  Haggard^s 
Consistory  Reports,  pp.  389-393. 

{t)  Henry,  ibid.  Preface,  pp.  viii,  ix. 

{u)  Henry,  p.  5. 
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CCCLXXXIV.  But  the  English  Courts  have  been 
supposed  to  hold  that  certain  incapacities  attached  by  the 
Law  of  their  domicil  to  minors  do  not  necessarily  travel 
with  them  into  other  countries,  and  to  have  pronounced 
contracts  of  marriage  {v),  as  well  as  contracts  for  loans 
of  money  {x),  by  English  persons,  valid  according  to  the 
lex  loci  contractus,  but  invalid  according  to  the  Law  of  the 
English  domicil,  to  be  valid  contracts  in  England.  While, 
on  the  other  hand,  they  have  holden  that  certain  incapaci- 
ties, attached  by  the  lex  domicilii,  do  travel  with  the 
individual,  and  have  refused  to  recognize  the  validity  of  a 
second  marriage,  contracted  by  English  persons  during  the 
life  of  the  first  wife,  after  a  divorce  by  a  foreign  State  of 
an  English  marriage  {y)  :  they  have  also  refused  to  recog- 
nize the  validity  of  an  English  marriage  abroad,  within 
the  prohibited  degrees  of  afiB.nity  (z). 

So  they  have  refused  to  recognize  marriages  contracted 
abroad  in  evasion  of  the  English  Statute,  respecting  the 
Eoyal  Family  (a). 

And  the  English  Courts  have  also  made  the  following 
irreconcileable  decisions.  They  have  holden  that  the 
legitimacy  of  a  person  depends  on  the  Law  of  his  Origin 
or  Birth  {h)  ;  and  yet,  that  a  person  legitimate  by  that 
Law  (c)may  be  incapable  of  inheriting  real  estate  in  Eng- 
land, because  he  was  not  legitimate  for  that  purpose  (d), 

(v)  Dalrymple  v.  Dalrymple,  2  Haggard^s  Consistory  Beports,  p.  54. 

(x)  Male  V.  Roberts,  2  Espmasse,  Nisi  Prius  Rep.  p.  163. 

{y)  Comvay  v.  Beasley,  3  Haggardh  Eccles.  Reports,  p.  639. 

Lollyh  Case,  1  Russell  d;  Ryan's  Cases,  p,  239. 

[Shaw  V.  Attorney-General,  L.  R.  2  P.  and  M.  p.  156. 

Shaw  V.  Gould,  L.  R.  3  H.  L.  p.  55.  See  now  Harvie  v.  Farnie, 
L.  R.  8  App.  Ca.  p.  43  (a.d.  1882),  in  which  Lolly's  case  is  explained. 

Sottomayor  v.  De  Barros,  L.  R.  5  P.  IJ.  p.  94,] 

(z)  Brook  V.  Brook,  3  Sniate  cfc  Giffard's  Reports,  p.  48  ;  9  H.  Lords' 
Cases,  p.  193. 

(a)  Duke  of  Sussex'  Case ;  vide  post. 

(b)  Re  Wrighfs  Trusts,  2  Kay  db  Johnson's  Rep.  p.  575  ;  post,  §  dxli. 

(c)  e.g.  legitimsite  per  suhsequens  matrimo7iium ;  vide  post,  §  dxxxv. 

(d)  BirthwMstle  v.  Vardill ;  post,  §  dxxxvii. 
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The  Englisli  Law  would  probably  respect  the  patria 
potestas  of  a  foreign  father  (e),  that  is,  within  all  reason- 
able limits. 

This  question  will  be  found  more  fully  discussed  in  a 
subsequent  chapter  (/). 

CCCLXXXV.  The  true  doctrine  of  Modern  Inter- 
national Law,  in  its  relation  to  Private  Persons,  is  cor- 
rectly stated  by  Bar  {g) ;  namely,  that,  whether  with 
regard  to  the  administration  of  civil  or  of  criminal  Law, 
the  Foreigner,  apart  from  particular  exceptions  expressly 
named,  ought  to  be  placed  exactly  on  the  same  footing  as 
native  subjects.  This  was  the  doctrine  maintained  by  the 
great  medieval  jurists  of  Italy. 

Discriminations  between  the  foreigner  and  the  native 
have  often  been  made,  on  grounds  of  public  policy,  with 
regard  to  the  tenure  of  landed  property,  and  also  with 
respect  to  arrest,  bail,  and  giving  security  for  costs  in 
civil  causes.  But  these  last  are  not  instances  of  inequality 
of  treatment,  for  it  is  manifest  that  these  precautions  are 
necessary  to  put  the  native  on  the  same  footing  as  the 
foreigner ;  the  latter  being  generally  free  from  those  im- 
pediments to  flight  from  the  country,  which  naturally 
obstruct  the  action  of  the  latter.  Against  the  maxim 
here  laid  down  the  French  Law  has  been  in  its  letter  the 
chief  offender.     To  say  the  least,  that  law  as  at  present 

(e)  Johnstone  v.  Beattie,  10  Clarke  cfc  Fin.  Rep.  p.  114  ;  pod.,  §  dxlviii. 

(/)  Chap.  XXV.  On  Guardianship.  See  this  subject  further  con- 
sidered in  chapters  xviii.-xxii.  on  Marriage  and  Divorce.,  especially  the 
case  of  Simonin  v.  Mallac,  2  Sivaheij  &  Tristram^s  Rep.  p.  67. 

{g)  Das  Intern.  Privat-  und  Straf-Recht,  zweite  Abtheilung,  §  27. 
Bar  says  :  "  Das  Franzosische  Civilgesetzbuch  hat  zwar  mehr  als 
andere  Gesetzblicher  die  Fremden  gegenliber  den  Franzosen  benach- 
theiligt."  He  refers  to  the  distinction  between  droits  civils  and 
'ii,aturels,  established  to  the  injury  of  the  Foreigner  by  the  Code  Civil, 
arts.  13  and  14,  and  Code  de  Commerce,  art.  575.  He  points  out  how 
the  best  French  jurists  have  striven  to  interpret  the  law  so  as  to  give 
equality  of  rights  to  foreigners  and  natives.  An  abridgement  of  Bar's 
chapter  will  be  found  in  Wharton,  §  123  (6),  note.  [See  Gillespie's 
translation  of  Bar's  work,  p.  71,  edit.  a.d.  1883.     Edinburgh.] 
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judicially  interpreted,  with  respect  to  the  persona  standi 
of  the  foreigner  before  the  French  tribunals,  and  the 
application  of  foreign  law  to  foreign  contracts  or  acts, 
cannot  be  pronounced  satisfactory.  It  would  seem  that 
there  is,  practically,  a  discretion  left  to  the  Court  as  to  the 
application  of  the  foreign  law,  and  that  the  rejection  of  it 
by  the  Court  does  not  found  the  jurisdiction  or  warrant 
the  interference  of  the  Court  of  Cassation — ne  pent  donner 
ouverture  a  cassation;  there  must  be  also  the  contraven- 
tion of  a  French  law  {h).  Eminent  French  jurists,  how- 
ever, hold  a  sounder  and  more  liberal  opinion ;  they  point 
out  that,  with  respect  to  the  status  and  capacity  of  the 
foreigner,  the  law,  generally  speaking,  is  clearly  to  be 
derived  from  the  country  of  the  foreigner. 

"  La  disposition  du  troisieme  alinea  de  T Art.  3  du  Code 
*'  Civil  autorise  a  croire  que  le  legislateur  fran9ais  a 
"  entendu  laisser  les  etrangers  non  residant  en  France 
"  sous  I'empire  de  leurs  lois  nationales  pour  tout  ce  qui 
"  concerne  leur  etat  et  leur  capacite.  Le  juge  fran9ais, 
"  appele  a  statuer  sur  la  validite  d'un  acte  passe  par  un 
"  etranger  et  attaque  par  ce  dernier  pour  cause  d'incapa- 
"  cite,  doit  done,  en  general,  prendre  pour  guide  de  sa 
"  decision  la  loi  nationale  de  cet  etranger"  (^). 

CCCLXXXV.A.  It  is  clearly  competent  to  each  State 
to  decide  for  itself,  both  whom  it  will  consider  to  be 
aliens  (j),  and  by  what  laws  they  shall  be  governed  in  their 

(h)  See  this  question  discussed  with  learning,  good  sense,  and  per- 
spicuity in  the  "Introduction"  by  M.  Demangeat  to  the  new  work, 
Journal  du  Droit  International  Prive,  Paris,  1874. 

(i)  MM.  Aubrey  cC-  Ban  {Cours  de  Droit  Civil  Frangais,  t.  i.  §  31, 
pp.  90-92),  cited  ih.  13 — La  Disposition  du  troisieme  alinea  de  VArt. 
3  du  Code  Civil. 

{j)  The  English  Acts  relating  to  aliens  apply  to  Ireland,  since  the 
Act  of  Union,  as  far  as  they  are  Acts  affecting  the  status  of  persons  in 
allegiance  to  the  Sovereign  of  a  United  Kingdom. — Davies  v.  Lynck^ 
in  the  Irish  Queen's  Bench  16  W.  R.  p.  1207. 

An  alien  is  a  subject  of  a  foreign  State  who  has  not  been  born 
within  the  allegiance  of  the  Crown  of  this  kingdom. — Beg,  v.  Burke, 
11  Cox,  Crim.  Law  Cases,  p.  138. 
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various  relations  to  the  community.  In  modern  times  the 
necessities  of  mankind,  the  extension  of  commerce,  sounder 
and  wider  views  of  policy,  have  led,  and  are  still  leading, 
to  the  abolition  of  restrictions,  the  creatures  of  feudal 
law  and  national  jealousy,  upon  this  subject ;  which  is 
touched  upon  in  various  chapters  of  this  volume  and  this 
work  (k). 

The  most  complete,  and  in  many  respects  the  most 
surprising,  change  has  been  effected,  as  already  men- 
tioned (l),  no  later  than  during  the  year  1870,  in  the  law 
of  England  (m)  and  the  United  States  of  North  America. 

The  English  "Naturalization  Act"  (%)  of  that  year 
contains  the  following  enactments  as  to 

STATUS    OF   ALIENS    IN   THE    UNITED    KINGDOM. 

Sect.  2.  Eeal  and  personal  property  of  every  description 
may  be  taken,  acquired,  held,  and  disposed  of  by  an  alien 
in  the  same  manner  in  all  respects  as  by  a  natural-born 
British  subject ;  and  a  title  to  real  and  personal  property 
of  every  description  may  be  derived  through,  from,  or  in 
succession  to  an  alien,  in  the  same  manner  in  all  respects 
as  through,  from,  or  in  succession  to  a  natural-born  British 
subject:  Provided, — 

(1)  That  this  section  shall  not  confer  any  right  on  an 
alien  to  hold  real  property  situate  out  of  the  United 


The  mere  production  of  a  passport  found  on  a  prisoner,  which  is 
proved  to  be  granted  by  the  authorities  of  a  foreign  State  to  natural 
born  subjects  only,  is  not  evidence  of  his  being  an  alien. — Ibid. 

(k)  E.g.  as  to  the  law  with  respect  to  Patent  Rights  and  Copy- 
right, vide  post,  chapter  xxvii. 

(0  See  vol.  i.  App.  V. 

(m)  This  Statute  has  been  decided  not  to  be  retrospective. — Sharp 
v.  St.  Sauveur  (1873),  41  L.  J.  Chanc.  p.  576,  L.  B.  7  Cha.  App.  p.  343. 

(n)  33  Vict.  c.  14.  [35  &  36  Vict.  c.  39  recites  the  supplementary 
convention  of  Washington  of  February  23,  1871,  and  contains  a 
saving  clause  as  to  such  property  of  married  women  as  might  have 
bpen  affected  by  the  Naturalization  Act  of  1870.] 
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Kingdom,  and  shall  not  qualify  an  alien  for  any 
office  or  for  any  municipal,  parliamentary,  or  other 
franchise : 

(2)  That  this  section  shall  not  entitle  an  alien  to  any 
right  or  privilege  as  a  British,  subject,  except  such 
rights  and  privileges  in  respect  of  property  as  are 
hereby  expressly  given  to  him  : 

(3)  That  this  section  shall  not  affect  any  estate  or  in- 
terest in  real  or  personal  property  to  which  a,ny 
person  has  or  may  become  entitled,  either  mediately 
or  immediately,  in  possession  or  expectancy,  in  pur- 
suance of  any  disposition  made  before  the  passing 
of  this  Act,  or  in  pursuance  of  any  devolution  bylaw 
on  the  death  of  any  person  dying  before  the  passing 
of  this  Act. 

Sect.  3.  Where  Her  Majesty  has  entered  into  a  con- 
vention with  any  foreign  state  to  the  effect  that  the  sub- 
jects or  citizens  of  that  state  who  have  been  naturalized  as 
British  subjects  may  divest  themselves  of  their  status  as 
such  subjects,  it  shall  be  lawful  for  Her  Majesty,  by  Order 
in  Council,  to  declare  that  such  convention  has  been 
entered  into  by  Her  Majesty;  and  from  and  after  the  date 
of  such  Order  in  Council,  any  person  being  originally  a 
subject  or  citizen  of  the  state  referred  to  in  such  Order, 
who  has  been  naturalized  as  a  British  subject,  may,  within 
such,  limit  of  time  as  may  be  provided  in  the  convention, 
make  a  declaration  of  alienage,  and  from  and  after  the 
date  of  his  so  making  such  declaration  such  person  shall 
be  regarded  as  an  alien,  and  as  a  subject  of  the  state  to 
which  he  originally  belonged  as  aforesaid. 

A  declaration  of  alienage  may  be  made  as  follows ; 
that  is  to  say, — If  the  declarant  be  in  the  United  King- 
dom, in  the  presence  of  any  justice  of  the  peace;  if  else- 
where in  Her  Majesty's  dominions,  in  the  presence  of  any 
judge  of  any  court  of  civil  or  criminal  jurisdiction,  of  any 
justice  of  the  peace,  or  of  any  other  officer  for  the  time 
being  authorized  by  law,  in  the  place  in  which  the  decla- 

VOL.  IV.  T 
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rant  is,  to  administer  an  oath  for  any  judicial  or  other 
legal  purpose.  If  out  of  Her  Majesty's  dominions,  in  the 
presence  of  any  ofl&cer  in  the  diplomatic  or  consular  ser- 
vice of  Her  Majesty. 

Sect.  4.  Any  person  who  by  reason  of  his  having  been 
born  within  the  dominions  of  Her  Majesty  is  a  natural-born 
subject,  but  who  also  at  the  time  of  his  birth  became 
under  the  law  of  any  foreign  state  a  subject  of  such  state, 
and  is  still  such  subject,  may,  if  of  full  age  and  not  under 
any  disability,  make  a  declaration  of  alienage  in  manner 
aforesaid,  and  from  and  after  the  making  of  such  declara- 
tion of  alienage  such  person  shall  cease  to  be  a  British 
subject.  Any  person  who  is  born  out  of  Her  Majesty's 
dominions  of  a  father  being  a  British  subject  {nn)  Qiay,  if 
of  full  age,  and  not  under  any  disability,  make  a  declara- 
tion of  alienage  in  manner  aforesaid,  and  from  and  after 
the  making  of  such  declaration  shall  cease  to  be  a  British 
subject. 

Sect.  5.  From  and  after  the  passing  of  this  Act,  an 
alien  shall  not  be  entitled  to  be  tried  by  a  jury  de  medie- 
tate  linguce,  but  shall  be  triable  in  the  same  manner  as  if 
he  were  a  natural-born  subject. 

EXPATRIATION. 

Sect.    6.  Any    British  subject  who  has  at   any  time 
before,  or  may  at  any  time  after,  the  passing  of  this  Act, 
when  in  any  foreign  state  and  not  under  any  disability, 
voluntarily  become  naturalized  in  such  state,  shall,  from 
and  after  the  time  of  his  so  having  become  naturalized  in 
such  foreign    state,   be    deemed  to  have  ceased  to  be  a 
British  subject  and  be  regarded  as  an  alien.     Provided, — 
(1)  That  where  any  British  subject  has  before  the  pass- 
ing of  this  Act  voluntarily  become  naturalized  in  a 
foreign  state  and  yet  is  desirous  of  remaining  a  British 
subject,  he  may,  at  any  time  within  two  years  after 

[{nn)  See  De  Geer  v.  Stone,  L.  R.  22  Ch.  D.  p.  243  as  to  Common 
Law  and  Statutory  rules  regarding  the  nationality  of  children  of  a 
British  subject  and  their  descendants,  born  abroad.] 
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the  passing  of  this  A.ct,  make  a  declaration  that  he 
is  desirous  of  remaining  a  British  subject,  and  upon 
such  declaration,  hereinafter  referred  to  as  a  declara- 
tion of  British  nationality,  being  made,  and  upon  his 
taking  the  oath  of  allegiance,  the  declarant  shall  be 
deemed  to  be  and  to  have  been  continually  a  British 
subject ;  with  this  qualification,  that  he  shall  not, 
when  within  the  limits  of  the  foreign  state  in  which 
he  has  been  naturalized,  be  deemed  to  be  a  British 
subject,  unless  he  has  ceased  to  be  a  subject  of  that 
state  in  pursuance  of  the  laws  thereof,  or  in  pursuance 
of  a  treaty  to  that  effect : 
(2)  A  declaration  of  British  nationality  may  be  made, 
and  the  oath  of  allegiance  be  taken  as  follows ;  that 
is  to  say, — if  the  declarant  be  in  the  United  Kingdom, 
in  the  presence  of  a  justice  of  the  peace  ;  if  elsewhere 
in  Her  Majesty's  dominions,  in  the  presence  of  any 
judge  of  any  court  of  civil  or  criminal  jurisdiction,  of 
any  justice  of  the  peace,  or  of  any  other  officer  for  the 
time  being  authorized  by  law,  in  the  place  in  which 
the  declarant  is,  to  administer  an  oath  for  any  judicial 
or  other  legal  purpose.  If  out  of  Her  Majesty's  domi- 
nions, in  the  presence  of  any  officer  in  the  diplomatic 
or  consular  service  of  Her  Majesty. 

NATURALIZATION   AND   RESUMPTION   OP    BRITISH 
NATIONALITY. 

Sect.  7.  An  alien  who,  within  such  limited  time  before 
making  the  application  hereinafter  mentioned  as  may  be 
allowed  by  one  of  Her  Majesty's  Principal  Secretaries  of 
State,  either  by  general  order  or  on  any  special  occasion, 
has  resided  in  the  United  Kingdom  for  a  term  of  not  less 
than  five  years,  or  has  been  in  the  service  of  the  Crown 
for  a  term  of  not  less  than  five  years,  and  intends,  when 
naturalized,  either  to  reside  in  the  United  Kingdom,  or  to 
serve  under  the  Crown,  may  apply  to  one  of  Her  Majesty's 

T    2 
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Principal  Secretaries  of  State  for  a  certificate  of  naturali- 
zation. 

The  applicant  shall  adduce  in  support  of  his  application 
such  evidence  of  his  residence  or  service,  and  intention  to 
reside  or  serve,  as  such  Secretary  of  State  may  require. 
The  said  Secretary  of  State,  if  satisfied  with  the  evidence 
adduced,  shall  take  the  case  of  the  applicant  into  con- 
sideration, and  may,  with  or  without  assigning  any  reason, 
give  or  withhold  a  certificate  as  he  thinks  most  conducive 
to  the  public  good,  and  no  appeal  shall  lie  from  his  decision, 
but  such  certificate  shall  not  take  effect  until  the  applicant 
has  taken  the  oath  of  allegiance. 

An  alien  to  whom  a  certificate  of  naturalization  is 
granted  shall  in  the  United  Kingdom  be  entitled  to  all 
political  and  other  rights,  powers,  and  privileges,  and  be 
subject  to  all  obligations,  to  which  a  natural-born  British 
subject  is  entitled  or  subject  in  the  United  Kingdom,  with 
this  qualification,  that  he  shall  not,  when  within  the  limits 
of  the  foreign  state  of  which  he  was  a  subject  previously 
to  obtaining  his  certificate  of  naturalization,  be  deemed 
to  be  a  British  subject  unless  he  has  ceased  to  be  a  subject 
of  that  state  in  pursuance  of  the  laws  thereof,  or  in  pursu- 
ance of  a  treaty  to  that  effect. 

The  said  Secretary  of  State  may  in  manner  aforesaid 
grant  a  special  certificate  of  naturalization  to  any  person 
with  respect  to  whose  nationality  as  a  British  subject  a 
doubt  exists,  and  he  may  specify  in  such  certificate  that 
the  grant  thereof  is  made  for  the  purpose  of  quieting 
doubts  as  to  the  right  of  such  person  to  be  a  British  subject, 
and  the  grant  of  such  special  certificate  shall  not  be  deemed 
DO  be  any  admission  that  the  person  to  whom  it  was  granted 
was  not  previously  a  British  subject. 

An  alien  who  has  been  naturalized  previously  to  the 
passing  of  this  Act  may  apply  to  the  Secretary  of  State 
for  a  certificate  of  naturalization  under  this  Act,  and  it 
shall  be  lawful  for  the  said  Secretary  of  State  to  grant 
such  certificate  to  such  naturalized  alien  upon  the  same 
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terms  and  subject  to  the  same  conditions  in  and  upon  which 
such  certificate  might  have  been  granted,  if  such  alien  had 
not  been  previously  naturalized  in  the  United  Kingdom. 

Sect.  8.  A  natural-born  British  subject  who  has  become 
an  alien  in  pursuance  of  this  Act,  and  is  in  this  Act 
referred  to  as  a  statutory  alien,  may,  on  performing  the 
same  conditions  and  adducing  the  same  evidence  as  is 
required  in  the  case  of  an  alien  applying  for  a  certificate 
of  nationality,  apply  to  one  of  Her  Majesty's  Principal 
Secretaries  of  State  for  a  certificate,  hereinafter  referred  to 
as  a  certificate  of  re-admission  to  British  nationality,  re- 
admitting him  to  the  status  of  a  British  subject.  The 
said  Secretary  of  State  shall  have  the  same  discretion  as 
to  the  giving  or  withholding  of  the  certificate  as  in  the 
case  of  a  certificate  of  naturalization,  and  an  oath  of  alle- 
giance shall  in  like  manner  be  required  previously  to  the 
issuing  of  the  certificate. 

A  statutory  alien  to  whom  a  certificate  of  re- admission 
to  British  nationality  has  been  granted  shall,  from  the 
date  of  the  certificate  of  re-admission,  but  not  in  respect 
of  any  previous  transaction,  resume  his  position  as  a 
British  subject ;  with  this  qualification,  that  within  the 
limits  of  the  foreign  stale  of  which  he  became  a  subject  he 
shall  not  be  deemed  to  be  a  British  subject,  unless  he  has 
ceased  to  be  a  subject  of  that  foreign  state  according  to 
the  laws  thereof,  or  in  pursuance  of  a  treaty  to  that  effect. 

The  jurisdiction  by  this  Act  conferred  on  the  Secretary 
of  State  in  the  United  Kingdom  in  respect  of  the  grant  of  a 
certificate  of  re-admission  to  British  nationality,  in  the  case 
of  any  statutory  alien  being  in  any  British  possession,  may 
be  exercised  by  the  governor  of  such  possession  ;  and  resi- 
dence in  such  possession  shall,  in  the  case  of  such  person,  be 
deemed  equivalent  to  residence  in  the  United  Kingdom. 

Sect.  9.  The  oath  in  this  Act  referred  to  as  the  oath  of 
allegiance  shall  be  in  the  form  following ;  that  is  to  say, — 

"  I  do  swear  that  I  will  be  faithful  and 

"  bear  true  allegiance  to  Her  Majesty  Queen  Victoria,  her 
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"  heirs  and   successors,    according  to  law.     So  lielp  me 
''GOD"(o). 

It  is  also  provided  that — 

Sect.  13.  Nothing  in  this  Act  contained  shall  affect  the 
grant  of  letters  of  denization  by  Her  Majesty. 

Sect.  14.  Nothing  in  this  Act  contained  shall  qualify 
an  alien  to  be  the  owner  of  a  British  ship. 

Sect.  15.  Where  any  British  subject  has,  in  pursuance 
of  this  Act,  become  an  alien,  he  shall  not  thereby  be  dis- 
charged from  any  liability  in  respect  of  any  acts  done 
before  the  date  of  his  so  becoming  an  alien. 

Sect.  16.  All  laws,  statutes,  and  ordinances  which  may 
be  duly  made  by  the  legislature  of  any  British  possession 
for  imparting  to  any  person  the  privileges,  or  any  of  the 
privileges,  of  naturalization,  to  be  enjoyed  by  such  person 
within  the  limits  of  such  possession,  shall  within  such 
limits  have  the  authority  of  law,  but  shall  be  subject  to  be 
confirmed  or  disallowed  by  Her  Majestj^  in  the  same 
manner,  and  subject  to  the  same  rules  in  and  subject  to 
which  Her  Majesty  has  power  to  confirm  or  disallow  any 
other  laws,  statutes,  or  ordinances  in  that  possession. 

CCCLXXXV.B.  As  to  American  Law  on  this  subject, 
Mr.  Wharton  observes,  that  only  a  "  few  years  since  it 
"  was  judicially  declared  in  England  that  the  personal 
''  stamp  of  nativity  was  indelible,  even  to  the  extent  of 
"  determining  under  what  limitations  property  was  to  be 
"  held,  or  marriage  contracted,  or  legitimacy  acquired.  But 
"  the  last  four  years  have  witnessed  the  final  and  universal 
"  abandonment  of  this  doctrine.  In  the  United  States 
"  the  question  was  settled  by  the  Act  of  July  27,  1868, 
"  which  provides  that,  '  Whereas  the  right  of  expatriation 
"  '  is  a  natural  and  inherent  right  of  all  people,  indispen- 

(o)  As  to  national  status  of  married  women  and  infant  children, 
vide  post,  chap.  xx.  ;  and  as  to  regulations  as  to  registration,  and  evi- 
dence and  the  definition  of  terms  used  in  the  statute,  see  vol.  i. 
App.  v.,  where  the  statute,  [with  the  amending  Act  of  1872  and  the 
two  Conventions  of  Washington,]  is  printed  at  length. 
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"  '  sable  to  the  enjoyment  of  the  rights  of  life,  liberty,  and 
"  *  the  pursuit  of  happiness ;  and  whereas  in  the  recog- 
"  'nition  of  this  principle  this  Government  has  freely 
"  '  received  emigrants  from  all  nations,  and  invested  them 
"  '  with  the  rights  of  citizenship ;  and  whereas  it  is  claimed 
*'  *  that  such  American  citizens,  with  their  descendants, 
"  *are  subjects  of  foreign  States,  owing  allegiance  to 
"  Hhe  Governments  thereof;  and  whereas  it  is  neces- 
"  '  sary  to  public  peace  that  this  claim  of  perpetual  alle- 
"  '  giance  should  be  promptly  and  finally  disavowed, 
"  'therefore,  he  it  enacted  that  any  declaration,  instruc- 
"  Hion,  opinion,  order,  or  decision  of  any  officers  of 
''  '  this  Government,  which  denies,  restricts,  impairs,  or 
"  '  questions  the  right  of  expatriation,  is  hereby  declared 
"  '  inconsistent  with  the  fundamental  principles  of  this 
"  '  Government '  '^  (p). 

But  aliens  in  England  have  now  the  same  right  as 
subjects  to  hold  real  as  well  as  personal  property;  the 
law  of  the  United  States  is  not  as  yet  so  liberal  {q). 

[The  laws  of  the  United  States  with  respect  to  the 
status  of  aliens,  and  especially  with  respect  to  the  right  of 
alien  individuals  or  Corporations  to  acquire  and  hold 
property  within  the  Republic,  have  recently  undergone 
some  changes  tending  for  the  most  part  towards  exclu- 
sion (qq).] 

(p)  Wharton,  chap.  i.  ss.  3,  4.     (Edition  1872.) 

{q)  Wharton,  chap.  iii.  ss.  123  (e),  123  (/i).  The  rights  of  aliens 
in  this  matter  are  mainly  regulated  by  the  local  laws  of  each  state. 

[(qq)  It  maybe  taken  as  a  general  rule,  throughout  both  "  States  " 
and  "Territories,"  that  aliens,  who  have  not  officially  declared  their 
intention  of  naturalizing  themselves  as  American  citizens,  are  exempt 
from  serving  on  juries  and  in  the  militia,  may  not  exercise  the  fran- 
chise, and  cannot  hold  office  ;  but  in  the  matter  of  acquiring,  holding, 
and  disposing  of  personal  property,  are  upon  tiie  same  footing  as 
citizens. 

By  the  laws  of  some  States  a  contract  for  services  made  with  an 
alien  previously  to  his  entering  the  State,  can  only  be  enforced  within 
that  State  during  a  limited  time  after  his  entrance.  In  Indiana  such 
a  contract  appears  to  be  void  altogether. 
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CCCLXXXVI.  Thirdly ;  it  remains  to  consider  the 
limitations  to  the  doctrine  which  prevail  both  as  to  the 

A  foreign  or  alien  corporation  is  one  constituted  by  or  under  the 
laws  of  a  foreign  country  ;  but  in  some  few  States,  and  in  all  "Terri- 
tories," if  more  than  twenty  per  cent,  of  the  stock  of  any  corporation 
is  held  by  aliens  (in  Wisconsin  by  non-resident  aliens),  such  corpora- 
tion is  liable  to  the  restrictions  of  alienage  touching  the  ownership  of 
land. 

Unless  carrying  on  insurance  or  banking  business,  and  subject  in 
certain  States  to  restrictions  regarding  land,  a  foreign  corporation, 
speaking  generally,  may  conduct  its  business  on  the  same  footing  as  a 
domestic  one. 

In  New  York  foreign  corporations  are  prohibited  from  carrying  on 
banking  or  discount  business,  but  the  prohibition  does  not  extend  to 
individual  aliens.  In  Oregon  certain  conditions  are  imposed  on  all 
foreign  banking  corporations. 

With  regard  to  foreign  companies  carrying  on  insurance  business 
there  are  special  provisions  in  the  laws  of  Maine,  Vermont,  New 
Hampshire,  Massachusetts,  Connecticut,  New  York,  Wisconsin, 
Illinois,  Minnesota,  Iowa,  Nebraska,  Kansas,  Colorado,  and  Oregon  ; 
Arkansas,  Louisiana,  and  Alabama.  In  these  States  restrictions  are 
commonly  imposed  on  insurance  companies  whether  domestic  or 
foreign,  but  with  somewhat  greater  stringency  in  the  latter  case.  In 
California  all  companies,  whether  foreign  or  domestic,  are  subjected  to 
various  regulations.  It  seems  that  incorporation  in  that  State  confers 
an  existence  of  only  fifty  years. 

A  company  formed  by  resident  aliens,  but  incorporated  under 
Federal  or  State  laws,  is  not  deemed  a  foreign  corporation  ;  in  some 
States,  however,  it  is  required  that  a  majority  of  the  directors  shall  be 
citizens. 

There  is  considerable  diversity  between  the  laws  of  the  several 
States  touching  the  rights  of  aliens  over  real  property.  It  appears 
that  their  present  position  is,  briefly,  as  follows  : — Aliens  (not  being 
enemies)  may  acquire,  hold,  and  dispose  of  land,  as  if  they  were  citizens, 
in  seventeen  States,  viz.  Maine,  Massachusetts,  Rhode  Island,  New 
Jersey,  Pennsylvania  (unless  the  land  exceed  5,000  acres  in  extent  or 
,^20,000  per  annum  in  value),  Ohio,  Michigan,  Indiana,  Maryland, 
Virginia,  West  Virginia,  North  Carolina,  South  Carolina,  Mississippi, 
Louisiana,  Missouri,  and  Kansas. 

To  this  list  may  be  added  Iowa,  Kentucky,  and  Texas,  except  that 
in  those  States  there  are  certain  restrictions  as  to  the  right  of  an  alien, 
or  at  least  a  non-resident  alien,  to  take  land  by  descent  in  case  of 
intestacy.  In  Texas  laws  placing  aliens  under  disabilities  are  pro- 
jected. 

Under  the  Code  of  Tennessee  (sect.   2804),   "An  alien,  resident 
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Foreign  and  English  Law,  as  to  the  recognition  of  a  foreign 
personal  status. 

or  non-resident,  may  take  and  hold  property,  real  or  personal,  in  this 
State,  either  by  purchase,  descent,  or  devise,  and  dispose  of  and 
transmit  the  same  by  sale,  descent,  or  devise,  as  a  native  citizen  ; " 
and  an  alien  heir  may,  though  not  resident  in  the  United  States,  take 
land  by  descent  as  if  he  were  a  citizen.  But  there  is  a  special  law  of 
distribution  of  both  real  and  personal  property  when  a  resident  of 
Tennessee  dies  intestate  and  without  issue,  leaving  alien  nearest  of 
kin  (sect.  2807). 

In  Georgia,  the  French  have  the  rights  of  Georgians  ;  other  aliens 
have  those  of  citizens  of  the  other  States  of  the  Federation. 

The  two  Pacific  States  of  Oregon  and  California  impose  restrictions 
only  on  the  Chinese,  or  Mongolians. 

In  the  twenty-four  States  above  enumerated  it  appears  that 
residence  is  not  necessary  to  enable  an  alien  to  hold  land  ;  but  it  is 
required  in  Connecticut  (unless  the  alien  is  French,  or  the  land  is 
used  for  mining  or  quarrying) ;  in  New  Hampshire  and  Vermont  (in 
which  last-named  State  aliens  are  liable  to  a  poll  tax)  ;  and  also,  it 
seems,  in  Florida,  Alabama,  Arkansas,  and  Nevada. 

In  New  York  and  Delaware  an  oflicial  declaration  of  intention  to 
become  a  citizen  is  required,  in  addition  to  residence,  and  the  intention 
must  be  carried  out  within  a  certain  time. 

The  five  States  of  Illinois,  Wisconsin,  Minnesota,  Nebraska,  and 
Colorado,  have  regulated  this  matter  by  Acts  passed  in  1887,  all  of 
which  have  a  restrictive  character. 

In  Illinois  non-resident  aliens  and  foreign  corporations  are  incapable 
"  of  acquiring  title  to  or  taking  or  holding"  any  real  estate  in  Illinois 
"  by  descent,  devise,  purchase,  or  otherwise  ;"  but  heirs  of  an  alien, 
being  themselves  aliens  and  non-resident,  are  allowed  three  years  to 
sell  inherited  land,  which,  if  not  so  sold,  escheats  to  the  State. 
Resident  aliens  officially  declaring  their  intention  to  become  citizens 
may  hold  land,  but  must  be  naturalized  within  six  years.  Existing 
owners  and  mortgagees  of  land,  being  non-resident,  are  allowed,  the 
former  their  lifetimes,  the  latter  three  years  after  possession,  in  which 
to  sell.     In  default  of  sale  the  land  escheats. 

In  Wisconsin  non-resident  aliens,  foreign  corporations,  and  cor- 
porations the  stock  of  which  is  held  by  non-resident  aliens  to  a  greater 
extent  than  20  per  cent.,  are  prohibited  from  holding  more  than  320 
acres  of  land,  "  except  such  as  maybe  acquired  by  devise,  inheritance, 
or  in  good  faith  in  the  course  of  justice  in  the  collection  of  debts 
heretofore  created." 

In  Minnesota  a  similar  law  has  been  passed,  save  that  the  distinc- 
tion between  residence  and  non-residence  is  not  made,  and  a  declara- 
tion of  intention  to  become  citizens  is  required  from  individuals.     A 
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CCCLXXXVII.  And  first,  as  to  tlie  limitations  ad- 
mitted even  by  the  State,  which  applies  the  Personal  Law 
of  the  domicil  to  the  individual,  wheresoever  he  may  be. 

reservation  is  expressly  made  in  favour  of  foreigners  having  by  treaty 
a  right  to  hold  land  in  the  United  States. 

In  Colorado  non-resident  aliens  may  not  acquire  "agricultural, 
arid,  or  range  lands  "  of  an  assessed  total  value  of  ^5,000  or  upwards. 
Such  land  acquired  by  devise  or  descent,  or  taken  to  realize  a  mort- 
gage debt,  must  be  sold  within  three  years,  or  it  is  forfeited.  Mining 
land,  or  land  other  than  as  above  mentioned,  is  not  subject  to  these 
restrictions. 

In  Nebraska  non-resident  aliens,  who  have  not  declared  their 
intention  of  becoming  citizens,  and  foreign  corporations,  are  incapable 
of  acquiring  land  in  any  way,  except  land  necessary  for  the  construc- 
tion and  operation  of  railroads.  Land  descending  to  an  heir  dis- 
qualified by  the  act,  escheats  at  once  to  the  State  of  Nebraska,  which 
pays  him  compensation. 

"J?esic?ence  "  sometimes  relates  to  residence  in  the  particular  State, 
sometimes  to  residence  within  the  Republic. 

The  District  of  Columbia  and  the  "  Territories  "  are  subject  to  the 
following  Act  of  Congress,  approved  on  March  3,  1887. 

"  An  Act  to  restrict  the  Ownership  of  Real  Estate  in  the  Territories 
to  American  Citizens. 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  it  shall  be  un- 
lawful for  any  person  or  persons  not  citizens  of  the  United  States,  or 
who  have  not  lawfully  declared  their  intention  to  become  such  citizens, 
or  for  any  corporation  not  created  by  or  under  the  laws  of  the  United 
States  or  of  some  State  or  Territory  of  the  United  States,  to  hereafter 
acquire,  hold,  or  own  real  estate  so  hereafter  acquired,  or  any  interest 
therein,  in  any  of  the  Territories  of  the  United  States  or  in  the 
District  of  Columbia,  except  such  as  may  be  acquired  by  inheritance 
or  in  good  faith  in  the  ordinary  course  of  justice  in  the  collection  of 
debts  heretofore  created  :  Provided  that  the  prohibition  of  this  section 
shall  not  apply  to  cases  in  which  the  right  to  hold  or  dispose  of  lands 
in  the  United  States  is  secured  by  existing  treaties  to  the  citizens  or 
subjects  of  foreign  countries,  which  rights,  so  far  as  they  may  exist  by 
force  of  any  such  treaty,  shall  continue  to  exist  so  long  as  such  treaties 
are  in  force,  and  no  longer. 

"  Section  2,  That  no  corporation  or  association,  more  than  twenty 
per  centum  of  the  stock  of  which  is  or  may  be  owned  by  any  person 
or  persons,  corporation  or  corporations,  association  or  associations,  not 
citizens  of  the  United  States,  shall  hereafter  acquire  or  hold  or  own 
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Savigny  divides  these  limitations  into  two  classes  : — 

1.  Where  the  Law  affecting  the  status  belongs  to  that 
anomalous  class  of  positive  and  absolute  laws  which  are 
without  the  limits  of  the  community  of  Law  among  inde- 
pendent States ;  and  under  this  head  he  enumerates  the 
following  cases : 

a.  Where  the  Personal  Law  of  the  domicil  permits 
polygamy. 

13.  Where  it  incapacitates  on  the  ground  of  heresy. 

7.  As  to  Ecclesiastical  Corporations  of  foreigners — 
they  would  be  subject  to  the  restrictive  Laws  of  the  foreign 
State  in  which  they  acquire  property :  and,  vice  versa, 
would  not  carry  with  them  the  restrictive  laws  of  their 
domicil  into  a  State  which  had  no  such  laws. 

8.  If  the  Law  of  a  State  declares  Jews  incapable  of 

any  real  estate  hereafter  acquired  in  any  of  the  Territories  of  the 
United  States  or  in  the  District  of  Columbia. 

"  Section  3.  That  no  corporation  other  than  those  organized  for  the 
construction  or  operation  of  railways,  canals,  or  turnpikes  shall  acquire, 
hold,  or  own  more  than  five  thousand  acres  of  land  in  any  of  the 
Territories  of  the  United  States  ;  and  no  railroad,  canal,  or  turnpike 
corporation  shall  hereafter  acquire,  hold,  or  own  lands  in  any  Terri- 
tory, other  than  as  may  be  necessary  for  the  proper  operation  of  its 
railroad,  canal,  or  turnpike,  except  such  lands  as  may  have  been 
granted  to  it  by  Act  of  Congress.  But  the  prohibition  of  this  section 
shall  not  affect  the  title  to  any  lands  now  lawfully  held  by  any  such 
corporation. 

"  Section  4.  That  all  property  acquired,  held,  or  owned  in  violation 
of  the  provisions  of  this  Act  shall  be  forfeited  to  the  United  States, 
and  it  shall  be  the  duty  of  the  Attorney- General  to  enforce  every  such 
forfeiture  by  bill  in  equity  or  other  proper  process.  And  in  any  suit 
or  proceeding  that  may  be  commenced  to  enforce  the  provisions  of  this 
Act,  it  shall  be  the  duty  of  the  Court  to  determine  the  very  right  of  the 
matter  without  regard  to  matters  of  form,  joinder  of  parties,  multi- 
fariousness, or  other  matters  not  affecting  the  substantial  rights  either 
of  the  United  States,  or  of  the  parties  concerned  in  any  such  proceed- 
ing arising  out  of  the  matters  in  this  Act  mentioned. 

''  Approved  March  3,  1887." 

F.  J.  Stimson's  American  Statute  Law,  Boston,  1886.  British 
Consular  Reports  on  the  Status  of  Aliens  and  Foreign  Companies  in  the 
United  States ;  Parliamentary  papers  {Commercial),  No.  17,  a.d.  1887, 
No.  6,  A.D.  1888.] 
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acquiring  immoveable  property,  it  will  affect  foreign  Jews 
who  are  not  so  incapacitated  by  the  Law  of  their  domicil. 

In  certain  departments  of  France,  Jews  [were  not 
allowed  to  buy  up  existing  debts]  except  under  some  very 
severe  restrictions. 

This  law  would  have  affected  foreign  as  well  as  native 
Jews  (r). 

The  foregoing  limitations  of  the  General  Law  of 
Domicil  are  founded  upon  the  fact  that  the  Personal  Law 
which  is  to  be  applied  has  a  character  of  positive  and 
rigorous  obligation  (s). 

The  following  limitations  are  founded  upon  the  pecu- 
liarity of  a  particular  institution  of  a  State  which  is  not 
recognized  by  the  general  community  of  States. 

a.  Of  this  class  is  the  incapacity  of  acquiring  legal  rights, 
attached  to  civil  death  by  the  Law  of  France  and  Russia. 
The  State  which  has  no  such  law  would  not  recognize  this 
Law  of  the  domicil,  Savigny  says.  And  yet  it  would  be 
difficult  to  distinguish  this  case  from  that  of  the  incapacity 
of  a  monk  to  inherit,  which  Savigny  seems  to  think  would 
be  enforced  by  a  State  which  did  not  recognize  monastic 
institutions. 

yS.  Of  this  class,  too,  are  the  disabilities  which  belong 
to  a  state  of  slavery  in  a  State  which  does  not  recognize 
this  accursed  condition. 

CCCLXXXVIIl.— 2.  The  second  class  of  limitations 
which  Savigny  applies  to  the  general  adoption  of  the  Per- 
sonal Law  of  the  domicil,  are  derived  from  cases,  which, 
inasmuch  as  they  do  not  relate  either  to  the  capacity  of 
being  the  passive  subject  of  rights,  or  to  the  capacity  of 
actively  acquiring  them,  do  not,  properly  speaking,  affect 

(r)  Savig7iy,  R.  B.  viii.  s.  365,  A.  §  5.  See  Wdchter,  Die  Collision^ 
<hc.  Jrchiv,  Band  XXV.  p.  173. 

Seuffert,  Archiv  fur  Entscheidungen  cler  ohersten  Gerichte  in  den 
deutschen  Staaten,  B.  i.  N.  35,  cited  by  Savigny  nhi  sup. 

(s)  "  Eine  streng  positive  und  zwingende  Natur." — Savigny,  uhi 
supra. 
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the  application  of  the  rule ;  or,  in  other  words,  are  only 
apparent,  and  not  real  limitations  of  it.     Such  are — 

1.  Peculiar  rights  of  a  privileged  class  of  nobility  with 
respect  to  the  acquisition  of,  or  succession  to,  immoveable 
property. 

The  question  whether  or  no  a  foreign  nobleman  shall 
be  admitted  to  the  privilege,  has  clearly  no  reference  to 
general  principles  of  Law  at  all ;  it  is  a  question  as  to  the 
Law  on  which  that  particular  class  of  privileges  is  founded. 

2.  The  same  may  be  predicated  of  certain  privileges  {t) 
belonging  to  ecclesiastical  establishments,  and  the  public 
treasury  (which  is,  of  course,  the  national  treasury  only), 
when  creditors  in  a  case  of  bankruptcy.  This  is  a  matter 
belonging  exclusively  to  the  Laws  of  Bankruptcy  (u). 

3.  With  respect  to  the  restitution  of  minors  :  this  has 
lost  its  primitive  character  of  a  restraint  on  the  capacity 
of  acting ;  and,  with  reference  to  the  application  of  the 
Law  of  domicil,  is  to  be  rather  classed  among  the 
grounds  of  impugning  a  juridical  act  (x), 

4.  So  with  respect  to  the  privilege  which  protects 
minors  against  all  prescriptions  under  thirty  years.  This 
has  no  connexion  with  a  restraint  on  the  capacity  of  act- 
ing; it  does  not  fall  under  the  principle  of  applying  the 
Law  of  the  domicil,  but  under  the  rules  which  relate  to 
prescription. 

CCCLXXXIX.  Such  are  the  only  limitations  which 
Savigny  admits  to  the  universal  recognition  of  the  Personal 
Law  of  the  Domicil. 

The  English  and  !N'orth  Americans  e  converso  admit 
the  Personal  Law  of  the  domicil  only  as  an  exception  to 
the  universal  recognition  of  the  lex  loci  actus  vel  con- 
tractus (y). 


(t)  "Privilegien  im  Concurs." 
.{u)  Wdchter,  ubi  sup.  pp.  179-182. 
(x)  Ibid.  pp.  174,  179. 
(y)  Story,  Conflict  of  Laws,  ss.  102,  103. 
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CHAPTER  XVIII. 

MARRIAGE. 

CCCXC.  We  have  now  arrived  at  the  Second  Branch 
of  the  General  Subject  of  this  Work ;  namely,  the  Legal 
Relations  arising  from  Family  (a). 

The  Legal  Relations  arising  from  Property  afPect  the 
person  through  the  medium  of  external  circumstances, 
which  are  within  the  scope  of  individual  option. 

The  Rights  and  Duties  incident  to  Family  accrue  to 
persons  in  great  measure  arbitrarily,  and  without  their 
choice. 

CCCXCI.  Under  this  title  are  to  be  considered  : — 

1.  Marriage  and  Divorce. 

2.  Legitimacy. 

3.  Parental  Authority. 

In  this  chapter  it  is  proposed  to  consider  the  Principles 
and  Rules  of  Comity  respecting  Marriage. 

CCCXCII.  The  Legal  Relations  arising  from  Marriage 
have,  in  all  countries,  been  aflPected,  not  only  by  the  prin- 
ciples of  morality,  which  are  universal,  but  by  Religious 
and  Political  opinions,  which  are  not  universal;  and, 
therefore,  it  would  be  natural  to  expect,  on  this  subject, 
the  intervention  ^of  many  obstacles  to  the  universal  preva- 
lence of  those  general  rules  which  it  is  the  great  object  of 
Comity,  the  handmaid  of  Civilization,  to  efPect.     On  the 


(a)  Vide  ante,  §  xxx. 

Lawrence,   Comm.  tome   iii.   p.   270,   Mariage  en   pays   Stranger. 
Wharton,  ch.  iv. 
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other  hand,  the  great  importance  of  mutually  maintaining 
and  acknowledging  these  Legal  Relations  has  approached 
so  nearly  to  a  necessity  as  to  counteract,  to  some  extent, 
the  tendency  to  a  discordant  practice,  which  religion  or 
politics  might  create. 

CCCXCIII.  These  remarks  apply  with  particular  force 
to  all  questions  connected  with  the  validity  of  the  Marriage 
Contract  itself. 

The  question  as  to  the  validity  of  this,  as  of  inferior 
contracts,  involves  two  considerations  : 

1.  The  external  formalities,  or  the  outward  form  of 
the  contract. 

2.  The  capacity  of  the  contractors. 

CCCXCIV.  (1)  With  respect  to  the  outward  form  {h) : 
just  considerations  of  the  immense  importance  attaching 
to  the  validity  of  that  Contract  which  is  the  foundation  of 
the  State  and  the  nursery  of  the  Commonwealth  (c)  have 
induced  all  civilized  nations  to  recognize  universally  the 
principle  locus  regit  actum. 

That  the  law  of  the  place  of  celebration  is  binding  as 
to  the  outward  form  is  a  recepta  sententia  of  Private  Inter- 
national Law. 

(6)  First  among  the  Canonists  on  this  subject  is  Sanchez,  de  Matri- 
monio,  Lib.  iii.  Disp.  18,  s.  10. 

Among  the  numerous  civilians  of  the  seventeenth  century  the  two 
Voets  are  chiefly  referred  to. 

P.  Voet,  De  Statutis  et  eorum  Concursu,  sect.  ix.  cap.  ii. 

J.  Voet,  Ad  Patidedas,  lib.  xxiii.  t.  ii.  s.  4. 
For  modern  writers  see — 

Schaffner,  S.  Kap.  ss.  99-103. 

Putter,  ss.  36-43. 

Wachter,  Archiv  fur  die  Civ.  Prax.  Band  xxv.  pp.  184-188. 

Savigny,  R.  R.  viii.  ss.  379,  381  §  6,  396. 

Fcelix,  tome  ii.  p.  361.  Des  mariages  contractes  en  pays  etranger. 
Extrait  de  la  Revue  Etrangere  et  Frangaise  de  Legislation,  1841,  §  8,  p. 
106, 

Story,  Conflict  of  Lcnvs,  ss.  79-81,  and  ch.  v. 

(c)  It  is  the  parent,  not  the  child,  of  civil  society.  "Principium 
urbis  et  quasi  seminarium  reipublica3." — Cic.  De  Off.  i.  17.  Lord 
Stowell  in  Dalrijmple  v.  Dalrymple,  2  Haggard^s  Consist.  Reports,  p.  63. 
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CCCXCV.  (2)  With  respect  to  the  capacity  of  the 
persons  contracting  the  de  facto  marriage. 

Upon  this  important  question  there  is  a  great  and 
lamentable  difference  in  the  laws  and  judicial  decisions  of 
different  States. 

CCCXCYI.  The  Courts  in  England  [d)  have  decided 
that  a  marriage  valid  between  parties  according  to  the  lex 
loci  contractus  is  valid  everywhere. 

Did  they  mean  thereby  merely  to  affirm  what  has  been 
already  said — namely,  that  the  form  and  the  rites  of  the 
contract  were  to  be  governed  by  the  lex  loci  ?  or  did  they 
mean  to  affirm  that — though  one  or  both  of  the  parties  to 
the  contract  might  be  incapable,  by  the  Laws  of  his  or  her 
Domicil,  by  reason  of  minority,  the  absence  of  paternal 
consent,  or  for  any  other  reason  not  of  the  character 
already  mentioned  as  taking  the  case,  on  special  grounds  (e), 
out  of  the  consideration  of  Comity — did  they  mean  to 
affirm  the  validity  of  the  marriage,  even  though  the  mar- 
riage has  been  contracted  avowedly  infraudem  Irgis  domes- 
ticce,  by  parties  who  have  left  their  own  country  for  the 
express  purpose  of  evading  its  laws,  and  returned  directly 

(d)  There  are  four  classes  of  English  statutes  on  the  subject  of  Mar- 
riage : — 

1.  The  General  Marriage  Statutes  :  4  Geo.  IV.  c.  76  ;  49  &  50 
Vic.  c.  3  ;  and  c.  14. 

2.  The  Statutes  regulating  the  Marriages  of  Dissenters,  or  those 
which  enable  persons  to  marry  without  the  aid  of  any  religious  rite  : 
6  &  7  Will.  IV.  c.  85  ;  19  &  20  Vic.  c.  119  ;  [23  &  24  Vic.  c.  18  ; 
35  &  36  Vic.  c.  10.     This  last  Act  applies  also  to  Ireland.] 

3.  The  Statute  declaring  the  invalidity  of  Marriages  contracted 
within  the  prohibited  degrees  of  affinity  and  consanguinity  :  (5  &  6 
Will.  IV.  c.  54.     [This  applies  also  to  Ireland.] 

4.  The  Statute  affecting  the  Marriages  of  the  Royal  Family,  or  of 
the  descendants  of  King  George  the  Second  (12  Geo.  III.  c.  11). 

[See  also  as  to  marriage  of  British  subjects  by  a  chaplain  or  consul 
in  a  foreign  country,  4  Geo.  IV.  c.  91  ;  12  &  13  Vic.  c.  68  ;  31  «fe  32 
Vic.  c.  61  ;  as  to  Scotland,  19  and  20  Vic.  c.  96  ;  41  &  42  Vic.  c.  43  ; 
and  as  to  Ireland,  7  &  8  Vic.  c.  81  ;  33  &  34  Vic.  c.  110  ;  34  &  35 
Vic.  c.  49.] 

(e)  Vide  ante,  §§  xxiv.,  xxv. 
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afterwards  to  it?  Is,  nevertlieless,  the  marriage,  once 
duly  contracted  according  to  the  forms  of  the  country  in 
which  it  is  celebrated,  for  ever  after  binding  in  England  ? 

CCCXCVII.  Certainly,  ever  since  the  decision  of  Lord 
Stowell  in  Dalrymple  v.  Dalrymple  (/) — indeed,  since  the 
earlier  decision  of  the  Judges  Delegate,  in  Harford  v. 
Morris  {g) — it  has  been  the  general  opinion  among  lawyers 
in  England  and  the  United  States  of  North  America  (h) 
that  marriages  contracted  abroad  by  English  domiciled 
subjects,  like  the  Gretna  Green  or  Scotch  marriages,  for 
the  purpose  of  evading  the  English  Law,  were  valid  in 
England,  if  valid  lege  loci  contractus. 

In  the  year  1857,  Mr.  Yice-Chancellor  Stuart  and  Mr. 
Justice  Cresswell  decided  that  a  marriage  celebrated 
during  a  temporary  residence  in  Denmark  between  an 
English  widower  and  the  sister  of  his  deceased  wife,  being 
null  by  the  statute  5  &  6  William  IV.  c.  54,  was  not 
valid,  although  valid  by  the  Law  of  Denmark,  the  lex  loci 
contractus. 

This  decision  did  not  necessarily  afiPect  the  general 
question  of  the  validity  of  marriages  duly  contracted 
abroad  ;  because  the  case  of  an  incestuous  marriage  fell 
under  the  category  of  exceptional  cases  (t),  in  which 
Comity  did  not  require  the  adoption  of  the  Foreign  Law. 
But  incidentally,  and  in  the  course  of  the  judgment,  it 
was  denied  that  even  where  the  case  was  not  of  this 
exceptional  character,  the  Courts  of  England  had  ever  laid 
down  the  doctrine  that  marriages  celebrated  abroad  in 
fraudem  legis  domesticce  were  valid,  because  valid  lege  loci 
contractus.  The  validity  of  the  Gretna  Green  or  Scotch 
marriages  was  said  to  afford  no  proof  to  the  contrary, 
because  the  English  statute,   which  it  was  certainly  the 


(/)  2  Haggard's  Consist  Rep.  p.  59  (a.d.  1811).     Ante,  §  xxv. 
(g)  2  Haggard's  Consist.  Rep.  p.  423  (a.d.  1776). 
(k)  Story,  Conflict  of  Laws,  ss.  123-124  a. 
(i)  Vide  ante,   §§  xiii,  xviii. 
VOL.  lY.  U 
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object  of  the  fugitives  to  evade,  contained  an  express  pro- 
vision whereby  Scotland  was  excluded  from  its  operation  ; 
and  Mr.  Justice  Cresswell  said  : — "  I  have,  therefore,  come 
"  to  the  conclusion  that  a  marriage,  contracted  by  the 
"  subjects  of  a  country  in  which  they  are  domiciled,  in 
''  another  countrj^,  is  not  to  be  held  valid,  if,  by  contract- 
"  ing  it,  the  laws  of  their  own  country  are  violated  "  (h) . 

The  decision  of  the  other  learned  judge,  Mr.  Vice- 
Chancellor  Stuart,  was  founded  more  entirely,  if  not  alto- 
gether, upon  the  marriage  in  question  being  positively 
prohibited  by  the  Law  of  England  as  contra  hoyios  mores : 
but  he  agreed  with  Mr.  Justice  Cresswell  in  his  remarks 
upon  the  Gretna  Green  or  Scotch  marriages. 

CCCXCVIII.  The  case  in  which  this  judgment  was 
delivered  was  carried  by  appeal  to  the  ultimate  tribunal 
of  the  House  of  Lords,  and  the  judgment  was  generally 
affirmed  (^. 

CCCXCIX.  The  conclusion  at  which  Mr.  Justice  Cress- 
well arrived  as  to  the  foreign  marriage  of  English  subjects 
might  in  one  view  be  considered  as  of  the  utmost  import- 
ance. The  direct  consequence  of  it  might  be  to  place  the 
English  Law  in  accordance  with  that  of  the  Continent,  and 
at  variance  with  that  of  the  United  States  of  North  America. 
It  appears  to  adopt  the  sound  principle  of  Private  Interna- 
tional Law  as  to  Personal  Statutes,  or  qualities  impressed 
upon  persons  by  the  Law  of  their  Domicil,  namely :  "  Quando 
"  lex  in  personam  dirigitur,  respicienda  est  ad  leges  illius 
"  civitatis,  quae  personam  habet  subjectam."  It  seems  to 
bring  the  law  on  the  Contract  of  Marriage  in  harmony  with 
the  law  which  governs  every  contract.  "  It  was  admitted  " 
(Story  (m)  says,  speaking  of  the  contrary  doctrine  main- 
tained by  the  Court  of  Massachusetts  and  by  himself), 
"  on  that  occasion  by  the  Court,  that  the  doctrine  is  re- 


(k)  Brook  v.  Brook,  3  Smale  dh  Giffard's  Rep.  p.  481  (a.d.  1857). 
(0  Brook  V.  Brook,  9  H.  L.  Cases,  p.  193  (a.d.  18C1). 
(m)  ss.  123  b. 
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"  pugnant  to  tlie  general  principles  of  law  relating  to  con- 
"  tracts :  for  a  fraudulent  evasion  of,  or  fraud  upon,  the 
"  laws  of  the  country  where  the  parties  have  their  domicil 
"  would  not,  except  in  the  contract  of  marriage,  be  pro- 
"  tected  under  the  general  principle."  It  matures  into  a 
sound  judgment  the  hint  of  the  great  jurist  and  judge. 
Lord  Mansfield.  "  It  has  been  laid  down  "  (Lord  Mansfield 
said)  "  at  the  bar,  that  a  marriage  in  a  foreign  country 
"  must  be  governed  by  the  law  of  the  country  where  the 
marriage  was  had  ;  which  in  general  is  true.  But  the 
"  marriages  in  Scotland  of  persons  going  from  hence  for 
"  that  purpose  were  instanced  by  way  of  example.  They 
"  may  come  under  a  very  different  consideration,  accord- 
"  ing  to  the  opinion  of  Huberus  and  other  writers  "  {n) . 
It  brings  the  law  upon  marriage  into  harmony  with  some 
of  the  ablest  decisions  of  English  Judges,  as  to  the  legi- 
timation of  children  born  after  marriage  of  domiciled 
Scotchmen  and  Englishmen,  which  will  be  presently  con- 
sidered more  at  length  (o) . 

But  in  a  subsequent  case  of  Simonin  v.  Mallac  (p), 
argued  before  the  Court  of  Divorce,  in  the  course  of  his 
argument  the  author  of  this  work  cited  the  judgment  of 
Mr.  Justice  Cresswell  in  Brooh  v.  Brooh,  as  an  authority 
for  the  position  that  the  English  Courts  ought  to  hold 
invalid  a  marriage  contracted  in  England,  according  to 
the  English  Law,  but  contrary  to  the  French  Law,  by  two 
French  subjects  domiciled  in  France. 

The  Judge  Ordinary,  Sir  Cresswell  Cresswell,  however, 
repudiated  this  construction  of  the  language ;  that  lan- 
guage, he  said,  was  to  be  construed  secundum  suhjectam 


(n)  Robinson  v.  Bland,  2  Bnrrowh  Rep.  p.  1080. 

(o)  Mnnro  v.  Mitaro,  7    Clark  4:  Finnelly\  Rep.  pp.  871-881,   per 
Lord  Cottenham. 

In  re  WrighVs  Trusts,  3  Kay  cfc  Johnson's  Rep.  p.  419. 

(p)  2  Swahey  <h  Tristram'' s  Rep.  p.  67.      Vide  infra,    §  ccccxxxv.A. 

[See  Sottomayor  v.  De  Barros,  L.  R.  2  P.  D.  p.  81  ;  3  P.  7).  p.  1  ; 
5  P.  D.  p.  94  ;  infra,  §  ccccxxxv.b.] 

u  2 
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materiam,  and  did  not  go  beyond  the  proposition  that  the 
Court  of  the  domicil  had  a  right  to  recognize  incapacities 
affixed  by  the  Law  of  the  domicil  as  invalidating  a  con- 
tract entered  into  in  another  country  between  parties  be- 
longing to  that  domicil ;  and  that  nothing  he  had  said 
affected  in  any  way  the  proposition  contended  for — namely, 
that  the  Court  of  the  place  of  the  Contract  of  Marriage 
ought  to  recognize  the  incapacities  affixed  by  the  Law  of  the 
domicil  on  the  parties  to  the  contract ;  and  this  was  the 
view  taken  by  the  House  of  Lords  when  the  appeal  from 
Brooh  V.  Brooh  was  before  them. 

CCCC.  A  singular  case  growing  out  of  the  Marriage 
Contract  illustrates  the  difficulties  which  may  arise  on  this 
subject  between  a  Christian  State  and  a  heathen  depend- 
ency. 

It  has  been  holden  that  the  Supreme  Court  of  Bombay 
on  Us  Ecclesiastical  side  has  no  jurisdiction  to  entertain 
a  suit  respecting  a  Parsee  marriage,  as  there  existed  such 
a  difference  between  Parsees  and  Christians  in  respect  of 
the  duties  and  obligations  of  a  matrimonial  union,  that 
the  Court,  if  it  made  a  decree,  had  no  means  of  enforcing 
it,  except  according^  to  the  principles  governing  the  Matri- 
monial Law  in  England,  which  were  in  such  a  case  incom- 
patible with  the  laws  and  customs  of  the  Parsees  (q), 

CCCC.A.  In  the  English  Courts  the  subject  of  the  proof 
requisite  to  establish  the  fact  of  a  foreign  marriage  has 
been  often  considered  (qq).  The  following  among  other 
positions  have  been  laid  down  by  them  :  — 

A  copy  of  the  Register  of  a  Foreign  Marriage  is  not 
evidence  to  prove  a  Marriage  (r). 

In  proof  of  a  marriage  in  Chili,  a  document  was  tendered 
purporting  to  be  an  extract  from  a  Register  of  Marriages, 
and  signed  by  the  Curate  Rector  of  the  parish  where  it  was 


(q)  Ardaseer  Cursetjee  v.  Perozehoye,  10  Moore's  P.  C.  Rep.  p,  374. 
[{qq)  Cf.  Stephen's  Digest  of  the  Law  of  Evidence,  ch.  v.  Art.  53.] 
(r)  Leader  v.  Barry,  1  Espinasse,  p.  353. 
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solemnized  ;  his  signature  was  verified  by  a  public  notary, 
whose  signature  was  verified  by  other  notaries,  and  their 
signatures  were  verified  by  the  Foreign  Minister  of  the 
Chilian  Republic,  and  a  certificate  under  the  hand  and  seal 
of  the  British  Consul  at  Chili  was  added.  On  the  evidence 
of  a  witness  that  a  Registry  was  kept  by  the  Curate  Rector 
of  every  church  in  Chili  of  marriages  solemnized  in  it,  and 
that  a  certificate  of  marriage  such  as  that  tendered  was  in 
the  Chilian  Courts  received  in  evidence,  that  he  knew  the 
name  of  the  Curate  Rector,  and  was  also  well  acquainted 
with  several  of  the  persons  whose  signatures  were  appended 
to  the  certificate  as  witnesses,  the  document  was  admitted 
as  evidence  of  the  marriage  (s). 

A  certificate  of  a  marriage  in  a  foreign  country,  not  pur- 
porting to  be  a  copy  of  an  entry  in  a  Registry  of  marriages 
kept  by  the  Law  of  that  country,  but  only  containing  a 
reference  to  the  Registry,  cannot  be  received  as  evidence 
of  the  marriage,  although  it  would  be  evidence  of  the 
marriage  in  the  foreign  Courts  {t). 

The  certificate  of  a  foreign  ambassador  under  the  seal 
of  the  Legation,  is  sufficient  evidence  of  the  Law  of  the 
country  by  which  he  is  accredited  {u). 

In  a  suit  for  dissolution  of  marriage,  it  appeared  that 
the  petitioner  and  respondent  lived  together  for  five  years 
in  Virginia,  and  were  received  in  society  as  man  and  wife  ; 
that  by  the  law  in  force  in  Virginia,  when  the  cohabitation 
began,  no  religious  ceremony  was  necessary  to  the  validity 
of  a  marriage,  nor  was  any  Registry  of  marriages  required 
to  be  kept,  and  that,  in  consequence  of  war  in  Virginia, 
the  record  of  any  religious  ceremony  which  might  have 
taken  place  could  not  be  obtained.  It  was  holden  that 
there  was  sufficient  proof  of  the  marriage  (x). 

(s)   Ahhott  V.  Abbott  and  Godoy,  29  Law  Journal  (Matr.  Cases),  p.  57. 

{t)  Finlay  v.  Finlay  and  Rudall,  31  Law  Journal  {Matr.  Cases),  p. 
149. 

{u)  Klingerroann,  Ln  goods  of,  32  Law  Journal  (Prob.),  p.  16  ; 
3  Swabey  d)  Trist.  Rep.  p.  18. 

(x)  Booker  v.  Booker  and  Newton,  33  Law  Journal  {Matr,  Cases), 
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CCCC.B.  By  recent  legislation  England  permits  her  sub- 
jects to  be  married  in  certain  cases  before  the  Consul  (y). 

By  31  &  32  Vict.  c.  61  (The  Consular  Marriage  Act, 
1868),  s.  2,  all  marriages  solemnized  before  the  16th  July, 
1868  {both  or  one  of  the  parties  thereto  being  s'uhjects  or  a 
subject  of  this  realm),  by  or  in  the  presence  of  any  person 
acting  or  purporting  to  act  in  the  place  of  a  British  Consul, 
such  Consul  being  duly  authorized  to  solemnize  and  register 
marriages  according  to  the  provisions  of  the  12  &  13  Vict, 
c.  68,  shall  be  as  valid  in  law  as  if  the  same  had  been 
solemnized  by  or  in  the  presence  of  such  British  Consul. 

By  s.  3,  every  person  acting  or  legally  authorized  to 
act  in  the  place  of  a  British  Consul,  such  consul  being 
duly  authorized  to  solemnize  and  register  marriages  be- 
tween persons  (both  or  one  of  them  being  a  subject  or 
subjects  of  this  realm),  shall  be  deemed  to  be  a  British 
Consul  duly  authorized  for  all  the  purposes  of  the  12  &  13 
Vict.  c.  68. 

CCCCI.  The  Law  in  France,  upon  the  foreign  marriage 
of  Frenchmen,  may  be  briefly  stated  as  follows  : — 

First, — By  the  170th  (z)  article  of  the  Code  Civil,  it  is 


p.  42  ;  3  Swabey  dc  Trist.  Rep.  p.  526.  The  identity  of  the  parties 
may  be  proved  by  circumstantial  evidence. — Ihid.  [In  Sastry  Velaider 
Aronegary  v.  Semhecntty  Vaigalie,  on  appeal  from  the  Supreme  Court 
of  Ceylon  (L.  R.  6  App.  Ca.  p.  364),  will  be  found  the  authorities  for 
the  rule  that  from  cohabitation  as  man  and  wife  a  marriage  will  be 
presumed,  unless  the  contrary  be  shown.  It  was  holden  in  the  same 
case  that,  a  certain  form  of  marriage  having  been  gone  through  between 
two  Tamils  in  Ceylon,  the  07ms  of  proving  that  all  necessary  cere- 
monies had  been  performed  did  not  rest  with  those  who  claimed  by 
virtue  of  the  marriage,  but  that  it  rested  with  those,  who  wished  on 
such  grounds  to  impeach  the  marriage,  to  prove  the  contrary.] 

(y)  See  vol.  ii.  §  cclix. 

(z)  Code  Civile  art.  170,  "Le  mariage  contracts  en  pays  etranger 
entre  Fran9ais,  et  entre  Fran9ais  et  etrangers,  sera  valable,  s'il  a  ete 
c^l^bre  dans  les  formes  usit^es  dans  le  pays,  pourvu  qu'il  ait  ^t^ 
precede  des  publications  prescrites  par  Part.  63,  au  titre  des  A  ctes  de 
VStnt  riril,  et  que  le  FranQais  n'ait  point  contrevenu  aux  dispositions 
contenues  au  chapitre  precedent,''     (Cf.  arts.  47,  48.) 
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enacted  that,  (1)  "A  marriage  contracted  abroad  between 
"  French  subjects  or  between  a  French  and  a  foreign  sub- 
"  ject,  shall  be  valid,  if  celebrated  according  to  the  forms 
"  in  use  in  the  country  of  its  celebration — provided,  (2)  that 
"  it  has  been  preceded  bj  the  notices  prescribed  bj  the 
"  63rd  article  in  the  title  des  Actes  de  Vetat  civil ;  and,  fvo- 
"  vided,  (3)  that  the  Frenchman  have  not  contravened  the 
"regulations  contained  in  the  preceding  chapter"  {a). 

With  regard  to  the  forms,  as  has  been  already  said, 
France  applies,  like  other  nations,  the  rule  locus  regit 
actum. 

It  should,  however,  be  mentioned  here,  that  though  a 
French  Diplomatic  Agent  or  Consul  may  lawfully  marry 
two  French  subjects  abroad,  it  has  been  holden  in  France 
that  he  cannot  marry  a  French  subject  and  a  foreigner, 
because  he  has  no  authority  or  jurisdiction  over  the 
latter  (h).  But,  with  respect  to  the  capacity  of  the  con- 
tracting parties,  it  is  clear,  from  the  citation  already 
made  from  the  Code,  that  France  does  not  agree  with 
England  upon  this  point ;  and  this  becomes  more  certain 
as  we  unravel  the  provisions  of  their  170th  article. 

CCCCII.  Secondly,— By  the  63rd  [and  166th]  articles  (c) 


(a)  Liv.  i.  tit.  v.  Du  Mariage,  chap,  i.,  arts.  144-164;  see  esp.  151. 

(6)  Revue  Etrangere,  tome  viii.  p.  435  ;  Foelix,  tome  ii.  p.  364,  Des 
Mariages  contractus  en  pays  etranger,  ch.  i.  §  2,  citing  Duranton,  Cours 
de  droit  Frangais,  t.  ii.  Nos.  234,  235,  Arret  de  la  Cour  de  Cassation  du 
10  Aout,  1819  {Sirey,  1819,  I.  492).  Jugement  du  tribunal  de  la  Seine 
du  30  Decembre,  1837.     {Gazeite  des  Trihnnaux  du  31  D^c.  1837.) 

(c)  Revue  Etranghe,  tome  viii.  p.  435  ;  Foelix,  ubi  sup. 

Code  Civil,  art.  63.  "Avant  la  celebration  du  mariage,  I'oflScier 
de  I'etat  civil  fera  deux  publications,  a  huit  jours  d'intervalle,  un  jour 
de  dimanche,  devant  la  porte  de  la  maison  commune.  Ces  publica- 
tions, et  I'acte  qui  en  sera  dress^,  ^nonceront  les  pr^noms,  noms, 
professions  et  domiciles  des  futurs  epoux,  leur  quality  de  majeurs 
ou  de  mineurs,  et  les  pr^roms,  noms,  professions  et  domiciles  de  leurs 
peres  et  meres.  Get  acte  enoncera,  en  outre,  les  jours,  lieux  et  heures 
oil  les  publications  auront  6t6  faites  :  il  sera  inscrit  sur  un  seul  registre, 
qui  sera  cote  et  paraplie  conniie  il  est  dit  en  I'art.  41,  et  depos^,  a  la  fin 
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it  is  enacted,  tliat  the  marriage  must  be  preceded  by  two 
public  notices  {publications)  [given,  with  an  interval  of 
eight  days,  before  the  town  hall  (la  maison  commune,  la 
municipalite)  of  the  place  where  each  of  the  contracting 
parties  is  domiciled.  If  either  party  be,  relatively  to  the 
marriage,  subject  to  the  control  of  others,  the  notice  must 
be  given  at  the  town  hall  {la  municipalite)  of  the  domicil 
of  such  other  persons  (art.  168).  The  French  subject  who 
has  preserved  his  French  domicil,  must  cause  these  notices 
in  France  to  precede  his  marriage  in  a  Foreign  State  (art. 
170)  ;  and  within  three  months  after  his  return  to  French 
territory,  the  record  of  his  foreign  marriage  should  be 
entered  on  the  public  marriage  register  of  the  place  of  his 
domicil  (art.  171)]. 

CCCCIII.  Thirdly, — Moreover,  the  parties  must  comply 
with  the  requisitions  contained  in  the  chapter  on  marriage, 
in  the  Code  Civil  (arts.  144-164).  The  husband  must  be 
of  the  age  of  eighteen,  and  the  wife  of  fifteen ;  [they  must 
have  consented  ;  be  unmarried  at  the  time  ;  must  not  be 
within  the  prohibited  degrees ;  and  must  have  obtained, 
where  necessary,  the  consent  of  their  ascendants  or  of 
the  family  council  {conseil  de  famille) .  If  one  only  of  the 
parties  be  French,  the  rules  prescribed  apply  to  such  party 
alone.] 

CCCCIV.  The  question,  how  far  the  absence  of  these 
public  notices  (publications),  and  the  previous  reference  to 
ascendants  {actes  respectueux) ,  affect  the  validity  of  a  mar- 
riage celebrated  abroad  does  not  appear  to  have  received 
an  uniform  judicial  interpretation  in  France  (<^).  But  it 
does  appear  that  the  Coiir  de  Cassation,  on  the  6th  of 
March,  1837,  and  the  Cour  Royale  of  Angers,  on  the  12th 
of  January,  1838,  have  decided  {dd),  (the  second  being  only 

de  chaque  annde,  au  greffe  du  tribunal  de  I'arrondissement."     (Cf. 
arts.  94,  95,  166,  167,  168,  192,  193.) 

[Art.  166.  "  Les  deux  publications  ordonndes  par  I'article  63  .  .  . 
seront  faites  k  la  municipalite  du  lieu  oil  chacune  des  parties  contrac- 
tantes  aura  son  domicile."     (Cf.  arts.  74  and  102.)] 

{d)  Revue  Etranghe,  tome  viii.  p.  436.  (dd)  Ibid.  p.  439. 
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a  reproduction   of  the   first),   that  a  marriage  wanting 
these  preliminaries  is  absolutely  void. 

The  arret  of  1837  is  here  given  in  its  own  words  : — 
"  Attendu  que  I'on  ne  pent  pas  interpreter  I'article  1  70 
"  du  Code  Civil,  sur  les  mariages  contractes  a  I'etranger, 
*'  par  les  dispositions  du  meme  Code  relatives  aux  mariages 
"  celebres  en  France :  que,  si  ces  derniers  peuvent  etre 
"  declares  valables,  lorsqu'il  n'y  a  eu  ni  publications  ni 
"  actes  respectueux,  c'est  parce  que  la  loi  trouve  sa  sanction 
*^  dans  les  peines  qu'elle  prononce  contre  les  ofS.ciers  de 
*'  I'etat  civil  qui  auraient  procede  a  la  celebration  ;  tandis 
"  que,  pour  les  mariages  contractes  a  I'etranger,  comme 
"  les  memos  dispositions  penales  ne  pourraient  atteindre 
"  les  ofl&ciers  publics,  la  loi  n'avait  d'autre  mojen  de  donner 
"  une  sanction  a  ses  prescriptions,  qu'en  frappant  le  mariage 
"  lui-meme  d'invalidite ;  que,  s'il  en  etait  autrement,  il 
"  suffirait  a  des  Fran9ais  de  passer  a  I'etranger  pour 
"  affranchir  leur  mariage  de  toutes  les  conditions  imposees 
"  par  les  lois  rran9aises,  et  pour,  en  s'abstenant  des  pu- 
"  blications  et  des  actes  respectueux  exiges,  se  soustraire, 
"  soit  aux  oppositions  des  tiers,  soit  a  I'autorite  de  la 
"  puissance  paternelle." 

CCCCV.  The  high  authority  of  M.  Foelix  (e)  is  opposed 
to  the  soundness  of  this  judgment ;  and  his  argument 
concerning  the  whole  question — viz.  the  effect  of  the  non- 
observance  of  the  formalities  prescribed  by  the  French 
Law  in  nullifying  a  marriage  contracted  without  these 
formalities  in  a  foreign  State,  with  a  foreigner — appears 
irresistible ;  a  question,  it  must  be  admitted,  of  no  mean 
importance  to  the  subjects  of  all  other  States,  and  especially 
to  the  near  neighbours  of  France,  among  whom  these 
marriages  are  most  frequently  contracted. 

The  reasoning  of  M.  Foelix  is  to  this  effect : — 
The  arrets  above  cited,  declares  that  the  non-observance 
of  the  prescribed  preliminary  formalities  renders  the  mar- 
riage null  and  void,  for  two  reasons  :   1.  That  the  French 

(e)  FodiXy  tome  ii.  pp.  375  et  seq. 
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Law  cannot  punish  tlie  officers  of  another  country,  and 
therefore  it  can  only  mark  its  sense  of  the  violation  of  Law 
by  striking  at  the  validity  of  the  marriage — an  argument 
which  is  not  very  satisfactory  or  convincing  to  foreigners. 
2.  That,  otherwise,  French  subjects  might  evade  the  French 
Law  as  to  marriage. 

To  the  first  reason  he  replies  that  the  fact  of  its  being 
impossible  to  inflict  a  fine  or  punishment  upon  the  officer 
of  a  foreign  State  can  never  justify  an  entire  alteration  in 
the  Law,  and  introduce  a  power,  which  would  not  otherwise 
exist,  of  nullifying  a  marriage  ;  that  such  doctrine  would 
lead  to  monstrous  consequences  ;  and  that  it  is  clear  that 
the  authors  of  the  Code  never  intended  that  the  marriage 
should  be  set  aside  whenever  the  officer  of  the  State  before 
whom  it  was  contracted  was  the  subject  of  and  resident  in 
another  country. 

The  true  exposition  of  the  Law  is,  that  if  the  non- 
observance  of  these  particular  preliminaries  would  not 
nullify  the  marriage  of  a  Frenchman  if  contracted  at  home, 
they  will  not  nullify  it  if  contracted  abroad. 

The  question,  therefore,  is,  would  the  non-observance  of 
the  preliminaries — these  publications,  and  actes  respectueux 
— vitiate  the  marriage  in  France  ?  The  answer  is  in  the 
negative,  whether  the  object,  the  letter,  or  the  spirit  of  the 
Law  be  considered. 

The  object  of  the  1 70th  Article  was  to  apply  to  French 
marriages,  wheresoever  celebrated,  two  fundamental  prin- 
ciples of  French  Law  : — 

a.  That  the  form  of  Acts  or  Contracts  is  governed  by 
the  Law  of  the  place  where  they  are  entered  into. 

^.  That  the  Laws  which  concern  the  state  or  capacity 
of  persons, — i.e.  Personal  Statutes, — govern  French  sub- 
jects, even  while  resident  in  a  foreign  State  (/). 

(/)  Code  Civil,  art.  3.  * '  Les  lois  de  police  et  de  sflret^  obligent 
tous  ceux  qui  habitent  le  territoire."  (Cf.  art.  11,  and  Code  d'lnstruc- 
tion,  arts.  5,  6,  7.) 

' '  Les  immeubles,  meme  ceux  possedes  par  des  etrangers,  sont  regis 
par  la  loi  fran9aise." 
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The  letter  or  text  of  this  Law  employs  very  general 
terms.  The  reference  to  the  G3rd  Article,  and  to  the  first 
chapter  of  the  Title  on  Marriage,  only  applies  to  French 
subjects  abroad  the  Laws  existing  at  home  respecting 
Marriage. 

If  it  had  been  intended  to  establish,  in  the  170th 
Article,  an  exception  to  the  3rd  Article,  it  would  have  been 
expressed  and  not  left  to  conjecture. 

The  particular  words  "  provided  that "  {pourvu  que), 
imply  an  indispensable  condition  {condition  irritante) ; 
so  the  absence  of  these  preliminaries  necessarily  nullifies 
the  marriage. 

But  Merlin  agrees  with  Foelix  in  interpreting  this  lan- 
guage to  mean  only  that  there  are  cases  in  which  this  non- 
observance  may  influence  the  annulling  of  the  Marriage, 
on  the  ground  of  clandestinity ;  and  the  Court  of  Appeal 
at  Brussels  decided  to  this  effect,  28th  July,  1828  {g). 

As  to  the  spirit  of  the  Law :  all  legislators  have  re- 
cognized a  distinction  in  the  nature  of  the  conditions  re- 
quired for  the  due  solemnization  of  a  marriage,  some  being 
deemed  of  an  essential,  some  of  a  precautionary  character. 
The  Code  establishes  a  complete  system  upon  this  subject. 
There  is  no  reason  for  supposing  that  it  meant  to  depart 

"  Les  lois  concernant  I'^tat  et  la  capacity  des  personnes  regissent 
les  Fran§ais,  meme  residant  en  pays  etranger."  (Cf.  arts.  47,  48, 170, 
2063.) 

(g)  Merlin,  Rep.  ;  Bans  de  Mariage,  II. 

Merlin,  Questions  de  Droit  ;  Publication  des  Mariages. 

"  Les  conditions  que  cet  article  impose  au  moyen  des  mots  pourvu 
que,  sont  aussi  relatives  et  s'appliquent  aussi  a  la  contravention  aux 
dispositions  que  renferme  le  chapitre  I.,  sous  lequel  se  trouvent  non- 
seulement  des  dispositions  dont  I'inobservation  entraine  la  nullite 
absolue  et  irreparable  du  mariage,  mais  aussi  des  dispositions  dont 
I'inobservation  peut  non-seulement  se  reparer,  mais  vient  meme  k  dis- 
paraitre  par  le  seul  laps  de  temps  ;  que,  par  consequent,  on  ne  peut 
induire  du  contenu  litteral  de  I'article  170,  que  toute  contravention 
indistinctement  a  I'une  des  dispositions  du  chapitre  I.  emporte  neces- 
sairement  et  per  se  une  nullite  absolue.  .  .  ." — Eevue  Etrawj.  tome 
viii.  pp.  440  41.     Fcelix,  tome  li.  p.  370. 
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from  that  sj^stem  in  the  case  of  marriages  contracted 
abroad, 

CCCCVI.  Adopting,  then,  the  sound  and  well-reasoned 
opinion  of  M.  Foelix,  that  the  non-observance  of  those 
preliminaries  only  which  nullifies  a  marriage  contracted  in 
France,  nullifies  it  when  contracted  abroad,  the  very  im- 
portant question  remains,  What  are  these  ? 

The  question  may  be  answered  generally  and  specifi- 
cally. Generally  it  may  be  said,  in  the  language  of  the 
Cour  Imperiale  of  Paris,  which  tried,  in  1856,  the  case  of 
M.  Lefebvre,  that  no  defect  of  these  publications  will  in- 
validate a  foreign  marriage,  unless  this  defect  be  sur- 
rounded and  further  contaminated  by  a  real  clandestinity 
{entoure,  entache,  d'une  veritable  clandestinite)  (h). 


(h)  The  case  is  reported,  Gazette  des  Tribunaux,  2  Mars,  1856.  The 
judgment  was  as  follows  : — 

' '  Attendu,  en  fait,  que  les  pere  et  mere  de  Lefebvre  ont  connu  son 
mariage  et  qu'ils  y  ont  consenti  ; 

"  Qu'ils  Font  ratifi^  depuis  son  accomplissement ;  que  cette  ratifica- 
tion resulte  : 

"  Premierement.  D'actes,  declarations,  expressions  de  volont^ 
maintes  fois  reit^r^es  et  impliquant  le  consentement  le  plus  formel  ; 

"  Deuxiemement.  De  ce  qu'ayant  connu  le  mariage,  ils  sont  de- 
meur^splus  d'un  an  sans  I'attaquer  et  ne  I'attaquent  memepasaujour- 
d'hui ; 

"Que  Lefebvre  lui-meme  est  demeure  plus  d'un  an  sans  attaquer 
son  mariage  depuis  I'epoque  oii  il  a  ^t^  contracte,  epoque  a  laquelle  il 
avait  dejk  I'age  competent  pour  consentir  lui-meme  son  mariage  ; 

"Attendu  qu'aux  termes  de  I'article  183  du  Code  Napoleon,  les 
faits  ci-dessus  ^nonc^s  cr^ent  contre  Lefebvre,  comme  ils  cr^eraient 
centre  ses  pere  et  mere  eux-memes,  une  fin  de  non-recevoir  ; 

"  Attendu  qu'il  resulte  du  texte  et  de  I'esprit  de  la  loi  que  le  defaut 
de  publications  avant  le  mariage  contracts  a  I'etranger  n'est  pas,  a  lui 
seul,  une  cause  de  nullity  de  mariage  ; 

"  Que  le  defaut  de  publications  ne  pent  contribuer  a  faire  prononcer 
la  nullite  d'un  mariage  que  lorsque  ce  mariage  a  et^  entache  d'une 
veritable  clandestinite  ; 

"  Attendu  que  le  mariage  des  epoux  Lefebvre,  loin  d'avoir  ei6  con- 
tracte clandestinement,  a  ^te  entoure  de  toute  la  publicite  ndcessaire  ; 

"  Que  ce  serait  a  Lefebvre,  demandeur,  de  prouver  la  clandestinite  ; 
qu'il  ne  rapporte  aucune  preuve  ni  justification  a  cet  egard  ; 
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CCCCVII.  To  answer  the  question  specifically  it  should 
be  observed — 

First,  a  marriage  contracted  by  a  French  subject  abroad 
may  be  impeached  in  the  terms  of  the  191st  Article  [li)  on 
the  ground  that  it  has  not  been  vuhlidy  contracted  [con- 
tracts puhliquement) . 

The  text  of  this  article  not  expressly  pronouncing  that 
the  marriage  is  null,  because  the  63rd,  166th,  and  167th 
articles  have  been  contravened,  leaves  a  large  latitude  to 
the  discretion  of  the  Judge,  to  consider  whether  there  has 
been  the  requisite  publicity  or  not ;  and  the  absence  of  the 
publications  and  actes  respectueux  may  or  may  not  be  ad- 
minicular to  the  proof  of  non-publicity  or  clandestinity. 

They  are  not,  however,  necessarily  so ;  and  the  French 
Tribunals  have  held  that  these  formalities  have  been  en- 
acted by  the  191st  article,  in  order  to  prevent  an  infringe- 
ment of  the  fundamental  provisions  of  the  above-mentioned 


"  Que  la  publicite  resulte  des  formes  memes  dans  lesquelles  le 
mariage  a  ete  celebre  ; 

"  Qu'elle  resulte,  en  outre,  des  toutes  les  circonstances  qui  ont  pre- 
cede et  accompagne  ce  mariage  ; 

"  Declare  Lefebvre  mal  fonde  en  sa  demande,  I'en  deboute,  et  le 
condamne  aux  depens." 

M.  Lefebvre  est  appellant  de  ce  jugement. 

I  have  not  learnt  whether  the  appeal  was  prosecuted,  or  what  was 
the  result. 

In  the  case  of  the  succession  of  M.  J.  P.  Pescatore  (July,  1856), 
the  Civil  Tribunal  of  the  Seine  declared  itself  divided,  and  therefore 
expressed  no  opinion  on  the  validity  of  a  marriage  of  French  persons 
in  Spain,  which  the  next  of  kin  of  the  husband  applied  to  set  aside 
as  clandestine  and  void  under  the  French  Law,  and  void,  also,  by 
the  Law  of  Spain,  the  priest  who  officiated  being  neither  the  Parochus 
of  the  parties,  nor  duly  authorized  under  the  Decree  of  the  Council  of 
Trent. 

(h)  Art.  191.  ' '  Tout  mariage  qui  n'a  point  ete  contracte'  puhlique- 
ment, et  qui  n'a  point  ete  celebre  devant  I'officier  public  competent, 
pent  etre  attaque  par  les  epoux  eux-memes,  par  les  pere  et  mere,  par 
les  ascendans,  et  par  tous  ceux  qui  y  ont  un  interet  ne  et  actuel, 
ainsi  que  par  le  ministere  public."  (Cf.  Arts.  75,  165, 170;  and  Tarif 
des  frais  en  matiere  crimineUe,  art.  121.) 
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first  chapter ;  and  that  where  the  Court  is  of  opinion  that 
these  have  not  been  infringed,  the  marriage,  in  spite  of  the 
absence  of  the  publications,  will  be  pronounced  valid  (^). 

On  the  other  hand,  where  it  is  proved  that  the  marriage 
was  contracted  abroad  in  order  to  escape  from  the  prohi- 
bitions of  the  French  Law — where,  in  fact,  it  was  inten- 
tionally clandestine — it  will  be  pronounced  invalid  (j). 

Secondly.  The  marriage  of  a  Frenchman  under  25,  and 
of  a  Frenchwoman  under  21  years  of  age,  may  be  annulled, 
under  the  terms  of  the  article  182  (k).  But  it  has  been 
holden,  that  the  absence  of  the  actes  respectueux,  prescribed 
in  articles  151, 152, 153  (1),  does  not  generate  a  nullity  (m). 

Thirdly  {n).  Marriages  contracted  abroad,  within  the 
French  prohibited  degrees,  are  invalid  in  France. 

(i)  Rev.  Etrang. ;  and  Foelix,  uhi  sup.  Arret  de  la  Cour  d'Appel  de 
Bruxelles,  18  Juin,  1828,  Table  generale ;  v.  Marlage,  No.  6.  Simonin 
V,  Mallac,  2  Swahey  cfc  Trist.  Rep.  p.  67.     Vide  post,  §  ccccxxxv.a. 

(j)  Arret  de  la  Oour  de  Cassation,  12  Fevrier,  1833,  et  6  Mars, 
1837. 

(k)  Art.  182.  "  Le  mariage  contracts  sans  le  consentement  des 
■phre  et  m^re,  des  ascendans,  ou  du  conseil  de  famille,  dans  les  cas  ou 
ce  consentement  ^tait  n^cessaire,  ne  peut  etre  attaque  que  par  ceux 
dont  le  consentement  ^tait  requis,  ou  par  celui  des  deux  ^poux  qui 
avait  besoin  de  ce  consentement."     (Cf.  arts.  148,  183,  201,  202.) 

(l)  Art.  151.  "  Les  enfans  de  famille  ayant  atteint  la  majority  fix^e 
par  I'art.  148  sont  tenus,  avant  de  contracter  mariage,  de  demander, 
par  un  acte  respectueux  et  formel,  le  conseil  de  leur  pere  et  de  leur 
mere,  ou  celui  de  leurs  aieuls  et  aieules,  lorsque  leur  pere  et  leur  mere 
sont  d^c^d^s,  ou  dans  I'impossibilite  de  manif ester  leur  volonte." 
(Cf.  arts.  157,  158,  182,  502.) 

Art.  152.  "Depuis  la  majorite  fix^e  par  I'art.  148,  jusqu'a  I'age  de 
trente  ans  accomplis  pour  les  iBls,  et  jusqu'a  I'age  de  vingt-cinq  ans 
accomplis  pour  les  fiUes,  I'acte  respectueux  prescrit  par  Particle  prece- 
dent, et  sur  lequel  il  n'y  aura  pas  de  consentement  au  mariage,  sera 
renouvele  deux  autres  fois,  de  mois  en  mois  ;  et  un  mois  apres  le 
troisieme  acte,  il  pourra  etre  passe  outre  a  la  celebration  du  mariage." 
(Cf.  arts.  157,  158,  170,  182.) 

Art.  153.  ' '  Apres  I'age  de  trente  ans,  il  pourra  etre,  k  d^f aut  de 
consentement  sur  un  acte  respectueux,  passe  outre,  un  mois  apres,  h 
la  celebration  du  mariage." 

(m)  Rev.  Etrang.  ibid.  p.  444.     Foelix,  tome  ii.  pp.  374-5. 

ill)  Rev.  Etrang.  ihid.  p.  442.     Fwlix,  ihid.  p.  372. 
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CCCCVIII.  If  the  validity  of  a  marriage  contracted 
abroad  be  impeached  in  France,  the  defendant  is  entitled 
to  plead  the  same  defence  as  if  it  had  been  contracted  in 
France,  and  to  invoke  for  this  purpose  the  183rd,  185th, 
[and  196th]  (o)  articles  of  the  Code  (p). 

(o)  Art.  183.  "L' action  en  nullity  ne  peut  plus  etre  intentee  ni 
par  les  epoux,  ni  par  les  parens  dont  le  consentement  ^tait  requis, 
toutes  les  fois  que  le  mariage  a  ete  approuve  expressement  ou  tacite- 
ment  par  ceux  dont  le  consentement  etait  n^cessaire,  ou  lorsqu'il  s'est 
^coule  une  ann^e  sans  reclamation  de  leur  part,  depuis  qu'ils  ont  eu 
connaissance  du  mariage.  Elle  ne  peut  etre  intentee  non  plus  par 
I'^poux,  lorsqu'il  s'est  ecoule  une  annee  sans  reclamation  de  sa  part, 
depuis  qu'il  a  atteint  I'age  competent  pour  consentir  par  lui-meme  au 
mariage." 

Art.  185.  "  N^anmoins  le  mariage  contracte  par  des  ^poux  qui 
n'avaient  point  encore  I'age  requis,  ou  dont  I'un  des  deux  n'avait  point 
atteint  cet  age,  ne  peut  plus  etre  attaqud,  1"  lorsqu'il  s'est  ecouie  six 
mois  depuis  que  cet  ^poux  ou  les  ^poux  ont  atteint  i'age  competent  ; 
2°  lorsque  la  femme  qui  n'avait  point  cet  age  a  congu  avant  I'^cheance 
de  six  mois." 

[Art,  196.  **  Lorsqu'il  y  a  possession  d'etat,  et  que  Facte  de  calibra- 
tion du  mariage  devant  I'officier  de  I'etat  civil  est  represents,  les  Spoux 
sont  respectivement  non  recevables  h  demander  lanullite  de  cet  acte."] 

[(p)  The  following  case  of  a  marriage  contracted  abroad  by  a 
Frenchman  deals  with  four  points  : — 1.  the  actes  respectueux  ;  2.  the 
publications  ;  3,  the  form  of  the  contracts  ;  4,  the  personal  statutes 
governing  the  parties.  It  was  decided  in  August,  1884,  by  the  Civil 
Tribunal  of  Pontoise. 

Mons.  R.,  a  Frenchman,  who  in  1854  had  married,  before  a  priest 
at  New  Orleans,  a  Louisianan  coloured  woman,  prayed  the  Court  to 
declare  his  marriage  null,  because  : — 

1st.  He  had  not  obtained  the  consents  (being,  in  1854,  only  24  years 
of  age),  nor  given  the  notices  required  by  the  French  law. 

As  to  this  point,  which  was  little  relied  upon,  the  Court  held  that 
the  default  of  consents  had  been  long  ago  cured  by  time,  and  that 
omission  of  notices  could  not  be  set  up,  since  there  was  nothing  clan- 
destine in  the  marriage. 

2ndly.  The  priest  before  celebrating  the  marriage  did  not  obtain 
permission  from  the  proper  civil  officer,  as  directed  by  the  Louisianan 
law. 

This  was  held  to  be  an  omission  of  a  formal  nature,  met  by  art. 
196  of  the  French  Code  Civil,  and  not  to  invalidate  the  marriage  : — 

"  Attendu  que  I'absence  de  cette  permission  peut  violer  Facte, 
mais  non  le  mariage,  et  constitue  une  de  ces  violations  de  forme  que 
Particle  196  a  eu  precisement  pour  but  de  couvrir  ; 
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' '  Attendu  que  la  fin  de  non-recevoir  dtablie  par  I'article  196  est 
fondle  sur  cette  pr^somption  que  les  parties  qui,  pendant  de  longues 
annees,  ont  v^cu  avec  la  possession  d'etat  d'epoux  legitimes  sont  census 
avoir  renoncd  h  se  prevaloir  des  simples  nullit^s  de  forme  qui  pour- 
raient  entacher  Facte  de  leur  mariage  ; 

' '  Attendu  que  cette  presomption  a  la  meme  valeur,  soit  que  les 
formes  matt^rielles  de  Facte  aient  ^te  prescrites  par  la  loi  franyaise, 
soit  qu'elles  Faient  ^te  par  la  loi  ^trangere,  I'article  170  declarant  va- 
lable  le  mariage  contracts  entre  Fran9ais  et  strangers,  s'il  a  et^  c^l^br^ 
dans  les  formes  usitees  dans  le  pays  oil  il  a  ^t^  contracte." 

3rdly.  The  95th  Article  of  the  Code  of  Louisiana,  in  1854,  before 
the  abolition  of  slavery,  forbade  and  declared  null  the  marriage  of  a 
white  with  a  coloured  person,  whether  a  slave  or  free. 

It  was  held  that  this  incapacity,  being  impressed  by  a  foreign  law 
on  one  of  the  parties  alone,  whilst  the  other  party  retained  the  personal 
status  given  him  by  French  law,  could  not  be  upheld  in  France. 

' '  Attendu  que  I'article  95  cree  un  empechement  relatif ,  et  non 
absolu,  puisque  la  femme  de  couleur  pent  d'une  maniere  g^n^rale  se 
marier,  mais  ne  pent  pas  epouser  un  blanc  ; 

"  Attendu  que  les  empechements  de  cette  nature  ne  sauraient 
exister  qu'autant  que  Fincapacite  relative  de  I'^poux  declare  incapable 
rencontre  dans  I'autre  ^poux  cette  meme  incapacity  ; 

"Attendu,  en  efiet,  que  cette  nuUite  de  mariage  se  compose  de 
deux  ^l^ments  et  de  la  comparaison  de  ces  deux  ele'ments  entre  eux, 
et  que  la  femme  de  couleur  n'est  incapable  d'epouser  le  blanc  que 
parce  que  le  blanc  lui-meme  est  frappe  de  Uncapacity  d'epouser  une 
femme  de  couleur  ; 

"Attendu  que  si,  dans  Funion  contractee  en  1854,  Fun  de  ces 

^l^ments  de  nullity  residait  en  la  personne  de  la  demoiselle  Aline  S , 

cet  Element  faisait  absolument  defaut  dans  la  personne  de  R ,  qui 

tient  de  la  loi  fran9aise  le  droit  incontestable  d'epouser  une  femme  de 
couleur  ; 

"  Attendu  qu'a  ce  point  de  vue,  les  deux  elements  de  la  nullite 
pr^vue  par  I'article  95  ne  coexistant  pas,  et  I'une  des  conditions  de 
cette  nullite,  celle  de  Fincapacite  reciproque,  faisant  defaut,  il  serait 
inexact  de  dire  que  Funion  de  1854  est  atteinte  d'un  vice  radical  de 
nullite  ; 

"Attendu  que,  s'il  est  vrai  que  les  lois  locales  r^gissent  les  actes 
faits  en  pays  etranger,  ce  principe  n'est  vrai  que  pour  la  forme  meme 
des  actes,  et  cesse  d'etre  applicable  lorsqu'il  s'agit  des  statuts  person- 
nels qui,  aux  termes  de  I'article  3  du  Code  civil,  r^gissent  la  capacite 
des  personnes,  cette  capacite  restant  tou jours  soumise  h  la  legislation 
particuliere  qui  regit  les  nationaux,  et  qu'il'  y  aurait  alors  lieu  de  re- 
chercher,  en  cas  de  contradiction  des  statuts  personnels,  quel  est  celui 
qui  doit  etre  applique  ; 

"  Attendu  qu'en  admettant,  contrairement  h  ce  qui  a  ete  ci-dessus 
etabli,  que  les  deux  statuts  personnels  de  R et  d'Aline  S 
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Although  by  article  171  {q),?i  French  marriage  abroad 
ought  to  be  transcribed  on  the  public  Registry  of  Marriages, 
in  the  place  of  the  doniicil  of  the  French  husband,  three 
months  after  his  return  home,  yet  no  penalty  is  attached 
to  the  omission  ;  and  before  the  registration,  both  parties 
may  claim  the  civil  rights  of  marriage  (r). 

[CCCCVIII.A.  The  question  of  mixed  marriages  in  the 
United  Kingdom  between  British  and  French  subjects  now 
stands  upon  a  different  footing  by  virtue  of  an  agreement, 
entered  into,  in  1884,  between  the  two  Governments,  pro- 
viding for  certificates  to  be  issued  by  French  consuls  in 
case  of  such  marriages.     (See  infra,  Appendix  II.)] 

CCCCIX.  France  possesses  no  written  law  in  the  Code 
Civil,  or  elsewhere,  as  to  marriages  contracted  m  France 
between  foreigners,  or  between  French  subjects  and 
foreigners  [s)  ;  the  question  is  therefore  subjected  to  the 
general  principles  of  French  jurisprudence. 

These  marriages,  therefore,  as  to  form,  depend  upon 
the  French  Laws  already  cited :  locus  regit  actum  is  the 
principle  applied  to  them. 


fussent  en  contradiction,  et  que  dans  ce  conflit  des  statuts  personnels 
qui  regissent  la  capacite  despersonnes  relativement  au  mariage,  il  y  ait 
lieu  de  choisir,  les  Tribunaux  franyais,  dont  toute  la  legislation  est 
favorable  a  la  validite  des  mariages,  devraient,  en  presence  de  I'impos- 
sibilite  d'appliquer  a  la  fois  le  statut  personnel  de  I'etranger  qui  pro- 
hibe  le  mariage,  et  le  statut  personnel  du  Frangais  qui  le  permet,  se 
decider  pour  la  validite  j)lut6t  que  pour  la  nullity  ; 

"  Attendu  que  cette  solution  s'imposerait  d'autant  plus  aux  juges 
fran^ais  que  I'application  du  statut  personnel  de  I'etranger  ne  saurait 
etre  faite,  lorsque  ce  statut  personnel  viole  Tordre  public  ^tabli  en 
France." 

In  conclusion,  the  petition  was  dismissed  with  costs.  (Gazette  des 
Trihunaux,  Nov.  1,  1884.  The  editors  are  indebted  for  a  report  of 
this  case  to  M.  Clunet.)] 

"::  (q)  Art.  171.    "Dans  les  trois  mois  apres  le  retour  du  Fran9ais  sur 
le  territoire  de  la  R^publique,  Facte  de  celebration  du  mariage  contracts 
en  pays  etranger  sera  transcrit  sur  le  registre  public  des  mariap^es  d 
lieu  de  son  domicile."     (Cf.  arts.  40,  102.) 

(r)  Rev.  Etrang,  ibid.  pp.  446-7  ;  Fcelix,  tome  ii.  pp.  377-8. 

(s)  Ibid.  pp.  448  457  ;  Foelix,  ibid.  pp.  380  390. 
VOL. IV.  X 
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These  marriages,  as  to  all  that  concerns  their  substance 
and  their  intrinsic  validity,  depend  upon  the  Law  of  the 
foreigner's  domicil.  All  that  relates  to  the  status  and 
capacity  of  the  foreigner  to  contract,  is  governed  by  this 
Law.  Statutum  personate  sequittir  personam  (t)  is  the 
principle  applied  to  these  cases. 

CCCCX.  Thus,  the  marriage  of  a  subject  of  Wlirtem- 
berg,  by  the  Law  of  which  State  a  subject  was  incapable  of 
marrying  before  his  twenty-fifth  year  is  completed,  would 
have  been  held  invalid  if  contracted  before  that  period, 
though  contracted  in  France,  which  permits,  as  has  been 
said,  marriage  at  the  age  of  eighteen  or  fifteen  years. 

CCCCXI.  Again,  by  a  Law  of  Bavaria  (12th  July, 
1818)  and  of  Wiirtemberg  (4th  September  1818),  the 
subjects  of  these  kingdoms  were  forbidden  to  marry  abroad, 
without  the  permission  of  their  respective  governments. 

A  marriage  by  such  subjects  in  France,  without  such 
permission,  would  have  been  pronounced  null  and  void  in 
that  country. 

CCCCXII.  The  French  subject,  therefore,  who  marries 
a  foreigner,  in  France,  is  exposed  to  the  great  risk  of  having 
his  marriage  annulled,  on  account  of  the  provisions  of  a 
foreign  law,  of  which  he  is  wholly  ignorant. 

The  French  authorities  appear  to  have  vainly  endea- 
voured to  remedy  this  evil, — first,  by  requiring  every 
foreigner,  non  naturalise,  to  produce  a  certificate  from  the 
legal  authorities  of  his  domicil,  as  to  the  absence  of  any 
legal  impediments  to  his  proposed  marriage  (u). 

(t)  The  EngUsh  lawyers  were  in  the  habit  of  supposing  and  enun- 
ciating that  the  English  and  Foreign  Laws  are  agreed  as  to  the  doctrine 
*^  mohilia  sequuntur  personam  ^^  (Bremer  v.  Freeman,  10  Moore  P.  C. 
Rep.  361)  ;  but  they  did  not  know,  or  forgot,  that  the  foreign  lawyers 
held  also,  and  conjointly  with  it,  the  doctrine  ^^  statutum  personate 
sequttur  personam y  The  word  '•'■persona,^'  therefore,  conveyed  to  the 
English  and  the  foreign  lawyer  a  very  different  meaning. 

{u)  "  Dans  plusieurs  ^tats  limitrophes  ou  voisins  de  la  France,  la  loi 
defend  aux  r^gnicoles  de  se  marier  en  pays  etranger  sans  I'autorisation 
du  gouvernement,  sous  peine  de  la  nullite  de  leur  mariage.     11  resulte 
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This  scheme  was  thwarted,  sometimes,  by  there  being 
no  officer  at  his  domicil  qualified  to  give  such  a  certificate ; 
for  it  seems,  whimsically  enough,  never  to  have  occurred 
to  the  French  authorities  that  an  analogous  officer  to  the 
French  Maire  might  not  exist  in  other  countries. 

Sometimes,  the  officer  of  the  domicil  refused  to  comply 
with  the  requisition. 

This  state  of  things  was  attempted  to  be  remedied  by 
a  very  strange  regulation  (x).  An  acte  de  notoriete  was  in- 
troduced in  the  form  prescribed  by  the  70fcli  article  of 
the  Code  Civil  (y),  being  afterwards  ratified  or  subjected  to 
homologation  according  to  this  71st  article  (^). 

de  Ik  que  lea  habitants  de  ces  pays,  attires  en  France  par  I'activit^  de 
I'industrie  ou  par  la  richesse  du  sol,  y  ont  Spouse  des  Frangaises  sans 
avoir  obtenu  cette  autorisation.  S'ils  veulent  ensuite  retourner  dans 
leur  patrie,  leurs  f emmes  et  leurs  enfants  s'en  voient  repousses  comme 
illdgitimes.  Un  tel  ^tat  de  choses  impose  au  gouvernement  frangais  le 
devoir  de  recourir  h,  quelques  precautions  propres  k  assurer  la  validity 
de  ces  mariages  contractus  de  bonne  foi  par  des  femmes  qui,  apres 
I'accomplissement  de  toutes  les  formalites  requises  par  les  lois 
frangaises,  ont  du  compter  sur  la  protection  de  ces  lois.  Le  moyen  le 
plus  efficace  me  parait  etre  d'exiger  de  tout  stranger,  non  naturalise, 
qui  voudra  d^sormais  se  marier  en  France,  la  justification,  par  un 
certificat  des  autorites  du  lieu  de  sa  naissance  ou  de  son  dernier  domi- 
cile dans  sa  patrie,  qu'il  est  apte,  d'apres  les  lois  qui  la  regissent,  h 
contracter  mariage  avec  la  personne  qu'il  se  propose  d't^pouser.  En 
cas  de  contestation,  les  tribunaux  comp^tents  seront  appel^s  a  statuer." 
Rev.  JEtrang.  tome  viii.  pp.  449,  450.      Foelix,  tome  ii.  pp.  381-2. 

(x)  ''S'il  y  avait  impossibility  d'obtenir  le  certificat  d'aptitude 
present  par  les  instructions,  parce  que  I'autorit^  du  lieu  de  la  naissance 
ou  du  dernier  domicile  du  futur  ^poux  en  pays  stranger  ref userait  de 
ddlivrer  une  attestation  de  cette  nature,  on  pourrait  y  supplier  par 
un  acte  de  notoriety  sous  la  forme  indiqu^e  dans  Particle  70  du  Code 
Civil.  Cet  acte  devrait  etre  soumis  h>  I'homologation  pr^vue  par 
I'article  72,  s'il  contenait  en  meme  temps  I'attestation  de  I'impossibilit^ 
oil  la  future  se  trouverait  de  se  procurer  son  acte  de  naissance." — lb. 
pp.  451,  452. 

(y)  Art.  70.  ''L'ofRcier  de  I'dtat  civil  se  fera  remettre  I'acte  de 
naissance  de  chacun  des  futurs  ^poux.'  Celui  des  ^poux  qui  serait 
dans  I'impossibilit^  de  se  le  procurer  pourra  le  suppleer,  en  rapportant 
un  acte  de  notoriete  d^livre  par  le  juge  de  paix  du  lieu  de  sa  naissance, 
ou  par  celui  de  son  domicile." 

(z)  Art.  71.    "L'acte  de  notoriete  contiendra  la  declaration  faite 

X  2 
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This  led  to  grievous  abuses,  and  was  intrinsically 
absurd ;  for  the  acte  was  satisfied  by  the  appearance  of 
seven  individuals,  taken  from  any  class,  swearing  that  the 
foreigner  had  applied  in  vain  to  the  authorities  of  his 
domicil  for  the  proper  certificate. 

M.  Foelix  is  of  opinion  that  these  attempts,  though  they 
have  rendered  de  facto  marriages  of  foreigners  in  France 
a  matter  of  great  facility,  have  by  no  means  contributed 
to  strengthen  the  validity  of  the  marriage  bond. 

Marriages  contracted  on  the  faith  of  these  jugements 
d'homologation  are  frequently  only  phantoms  of  a  real 
marriage  {simulacres  de  mariage).  For  instance,  when  the 
Laws  of  the  foreigner's  domicil  enact  nullities  unknown 
to  the  French  law  ;  when  the  acte  de  notoriete  is  silent  as 
to  nullities  recognized  by  the  French  Code,  such  as  the 
prohibited  degrees ;  or  when  the  acte  announces  the  fact 
of  there  being  no  consent  on  the  part  of  the  parents. 

At  all  events,  M.  Foelix  thinks  that  foreign  countries 
which  hold  that  Personal  Laws  follow  the  person  into  a 
foreign  land,  will  not  consider  that  these  nullities  are  cured 
by  judgments  of  homologation  (a), 

CCCCXIII.    The    law    respecting    the    marriage    of 

par  sept  temoins,  de  Fun  ou  de  I'autre  sexe,  parents  ou  non  parents, 
des  pr^noms,  nom,  profession  et  domicile  du  futur  epoux,  et  de  ceux 
de  ses  pbre  et  mere,  s'ils  sont  connus  ;  le  Heu,  et,  autant  que  possible, 
I'^poque  de  sa  naissance  et  les  causes  qui  empechent  d'en  rapporter 
I'acte.  Les  temoins  signeront  Facte  de  notoriete  avec  le  juge  depaix  ; 
et  s'il  en  est  qui  ne  puissent  ou  ne  sachent  signer,  il  en  sera  fait 
mention." 

(a)  *'Le  certificat  exige  par  la  circulaire  du  4  Mars  1831  est  sans 
objet  h,  Fegard  des  sujets  du  roi  de  Sardaigne,  suivant  la  legislation 
qui  les  regit."  M.  le  garde  des  sceaux  ajoute  que  "les  mariages  des 
Sardes,  pour  etre  valables,  doivent  etre  autorises  par  le  droit  canonique, 
et  de  plus  celebres  dans  toutes  les  formalites  du  culte  qu'ils  professent  ; 
mais  que,  comme  la  loi  frangaise  ne  permet  pas  que  le  mariage 
religieux  precede  le  mariage  civil,  il  suffira  desormais,  a  Fegard  des 
sujets  Sardes  qui  desireraient  se  marier,  de  constater  leur  capacite 
legale  d'apres  le  droit  canonique,  et  de  prdvenir  en  outre  les  futurs 
des  conditions  requises  par  la  legislation  etrangere." — JRev.  Etrcmg. 
tome  viii.  pp.  455,  456.     Foelix,  tome  ii.  p.  3?8. 
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foreigners  in  the  United  States  of  North.  America,  and 
France,  and  the  wide  difference  between  the  jurisprudence 
of  the  two  countries  upon  this  point,  have  been  mentioned. 

The  former,  it  has  been  seen,  disregards  the  disabilities, 
with  certain  exceptions,  imposed  by  the  Personal  Law  of 
the  Domicil,  and  looks  only  to  the  lex  loci  contractus. 
The  latter  considers  these  disabilities  as  incapacitating  the 
subject  of  them  from  marrying  anywhere,  and  invalidates 
the  de  facto  marriage  which  has  been  celebrated  in  defiance 
of  them. 

CCCCXIV.  It  may  be  well  to  remark  here  that  the  Law 
on  Marriage  generally  admits,  with  respect  to  countries, 
of  a  division  into  two  classes  : — 

1.  Those  countries  in  Europe  and  elsewhere,  which 
have  adopted,  upon  this  point,  the  principles  of  the  French 
Code,  either  literally  or  in  the  main. 

2.  Those  which  have  derived  their  jurisprudence  in  this 
matter  from  a  wholly  different  source. 

CCCCXY.  In  the  former  class  are  or  were  Belgium, 
the  Provinces  on  the  Left  Bank  of  the  Ehine,  the  Duchy 
of  Berg,  the  Kingdom  of  the  Netherlands,  the  Grand 
Duchy  of  Baden,  the  Kingdom  of  the  Two  Sicilies,  and 
now  the  Kingdom  of  Italy. 

The  second  class  comprises  the  other  countries  of 
Europe. 

CCCCXYI.  With  respect  to  the  particular  question 
which  is  now  under  discussion,  namely,  by  what  laws  the 
marriage  of  foreigners,  or  of  subjects  elsewhere  than  in 
the  place  of  their  Domicil,  is  governed  ?  it  is  to  be  further 
remarked — 

That,  with  respect  to  both  these  points,  the  countries 
which  had  been  incorporated  into  and  were  detached  from 
France  (pays  detaches),  in  1814,  1815,  have  adopted  the 
rules  of  the  Code  Civil  which  have  been  already  mentioned. 

[§§  CCCCXVII.  to  CCCCXXXIL,  both  inclusive,  con- 
tained an  elaborate  and  detailed  account  of  the  marriage 
laws  of  most  of  the  Continental  States  of  Europe.  Since  the 
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date,  however,  when  this  was  written,  great  changes  have 
been  introduced  into  the  laws  of  these  States,  and  there  is 
no  doubt  that  much  of  this  information  is  now  out  of  date 
and  would  be  misleading.  It  has  been  therefore  thought 
best  to  omit  it  altogether.  The  English,  French,  and 
Italian  laws  supply  sufficient  material  for  the  discussion 
and  application  of  questions  of  principle.  As  to  Germany 
it  is  understood  that  a  general  Civil  Code  for  the  whole 
Empire  is  now  in  course  of  preparation. 

CCCCXXXII.A.  The  Italian  Code  follows  the  French 
with  regard  to  the  marriages  of  Italian  citizens  in  a  foreign 
country.  It  requires  a  foreigner  wishing  to  marry  in  Italy 
to  produce  evidence  that  the  laws  of  his  own  country  offer 
no  obstacle  to  the  contemplated  marriage  (u).] 

MARRIAGE — GENERAL   REMARKS    ON   VALIDITY    OF. 

CCCCXXXIII.  The  investigation  which  has  been  pur- 
sued into  the  Codes  and  Common  Law  of  some  of  the  princi- 
pal Christian  States,  leads  us  to  the  conclusion  that  the  fol- 
lowing maxims  of  jurisprudence  prevail  upon  the  matter 
of  the  validity  of  the  marriage  of  subjects  abroad  : — 

1 .  The  broad  principle  maintained  by  the  United  States 
of  North  America — namely,  that  the  capacity  of  the  parties, 
as  well  as  the  formalities  of  the  contract,  are  to  be  decided 
lege  loci  contractus,  and  not  lege  domicilii. 

2.  The  principle  maintained  by  France,  and  generally 

[(u)  Art.  100.  ' '  II  matrimonio  seguito  in  paese  estero  tra  cittadini, 
o  tra  un  cittadino  ed  uno  straniero,  h  valido,  purch^  sia  celebrate 
secondo,le  forme  stabilite  in  quel  paese  (9  Disposizioni  prelim.),  e  il 
cittadino  non  abbia  contravvenuto  alle  disposizioni  contenute  nella 
sezione  ii.  del  Capo  I.  di  questo  Titolo.  Le  publicazioni  devono  anche 
farsi  nel  regno  a  norma  degli  art.  70  e  71.  Se  lo  sposo  cittadino  non 
ha  residenza  nel  regno,  le  pubblicazioni  si  faranno  nel  comune  del 
ultimo  domicilio." 

101.  "II  cittadino  che  ha  contratto  matrimonio  in  paese  estero, 
deve,  nei  tre  mesi  del  suo  ritorno  nel  regno,  farlo  inscrivere  nel  registro 
dello  stato  civile  del  comune  dove  avrk  fissata  la  sua  residenza,  sotto 
pena  di  una  multa  estendibile  a  lire  cento."] 
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by  the  States  of  the  Earopean  Continent,  namely,  that 
the  capacity  of  the  parties  is  to  be  determined  by  the  law 
of  their  own  State,  and  that  a  marriage  valid  lege  loci  con^ 
tractus  may  be  holden  invalid  lege  domicilii  on  account  of 
the  want  of  capacity,  though  it  be  duly  celebrated  accord- 
ing to  the  formalities  legis  loci  contracts  {x), 

3.  The  principle  adopted  by  States  which  recognize 
the  lex  loci  contractus  as  binding  in  all  cases  but  those  in 
fraudem  legis  domesticce. 

CCCCXXXIV.  story  (y)  dwells  emphatically  upon  the 
probable  evil  resulting  from  the  French  Law.  "  It  will 
"  be  no  matter  of  surprise,"  he  says,  "  if  hereafter  we  shall 
"  find  a  Frenchman  with  two  lawful  wives — one,  according 
"  to  the  Law  of  the  place  of  the  marriage,  and  the  other 
"  according  to  that  of  his  Domicil  of  Origin  "  (s) .  He 
might  have  extended  his  remarks  to  Austrian,  Prussian, 
and,  perhaps,  in  some  respects,  to  English  Law. 

But  Foelix  (a)  maintains  as  stoutly  that  the  French  Law 

[(x)  See  the  Italian  Code,  art.  102.  "La  capacity,  dello  straniero 
a  contrarre  matrimonio  h  determinata  dalle  leggi  del  paese  a  cui  ap- 
partiene.  Anche  lo  straniero  perb  h  soggetto  agli  impedimenti  stabiliti 
nella  Sez.  ii.  del  Capo  I.  di  questo  Titolo."] 

(y)  Conflict  of  Laws,  s.  124. 

{z)  Continental  nations  of  Europe  allow  a  much  greater  extent  and 
force  to  the  parental  power  (their  ideas  of  which  were  mainly  derived 
from  the  Roman  law)  than  Great  Britain  or  the  United  States  of 
America. — Story,  ibid.  s.  90. 

(a)  §88.  Pothier  says,  "Tout  ce  que  nous  avons  dit  jusqu'k 
present  sur  la  nullity  du  mariage  c^lebr^  hors  de  la  presence  et  sans  le 
consentement  du  Cur^  des  parties,  a  lieu,  quand  meme  le  mariage 
auroit  et^  celebr^  en  pays  Stranger  par  des  Frangois,  lorsqu'il  paroit 
que  c'est  en  fraude  de  la  loi  qu'ils  y  sont  all^s.  En  vain  diroient-ils 
que  la  forme  des  contrats  se  rfegle  par  les  lois  du  lieu  oil  ils  se  passent ; 
que  leur  mariage  ne  s'dtant  pas  fait  en  France,  mais  en  pays  stranger, 
ils  n'ont  pas  ^t^  obliges  d'observer  les  lois  prescrites  en  France  pour 
la  forme  de  leur  mariage.  La  r^ponse  est,  que  la  celebration  du 
mariage  en  face  d'Eglise  par  le  propre  Cur^,  n'est  pas  une  pure  forme 
d'acte  ;  c'est  une  obligation  que  nos  lois  imposent  aux  parties  qui 
veulent  contractor  mariage,  k  laquelle  les  parties  qui  y  sont  sujettes, 
ne  peuvent  se  soustraire,  en  allant  en  fraude  se  marier  dans  un  pays 
stranger. 
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on  this  point  is  in  conformity  with  the  principles  of  Inter- 
national Law,  as  Mr.  Justice  Story  can  support  the  opposite 
conclusion. 

CCCCXXXV.  Moreover,  if  England  does,  as  Story 
supposes,  maintain  the  Law  of  the  place  of  contract  when 
it  contravenes  the  personal  Law  of  the  domicil,  it  must 
be  admitted  that  she  would  not  be  consistent  in  her  ad- 
ministration of  the  Law  upon  this  all-important  subject  of 
Foreign  Marriage. 

The  Marriage  of  the  Englishman  in  Scotland,  con- 
tracted avowedly  infraudem  legis,  she  holds  good  :  but  the 
Divorce  of  English  persons  pronounced  in  the  same  country, 
she  not  only  holds  bad,  but  subjects  the  parties,  if  the 
divorce  be  of  a.n  English  Marriage  contracted  by  domiciled- 
English  persons,  and  the  parties  marry  again  on  the  faith 
of  the  legal  divorce,  to  criminal  punishment  (b),  and  bas- 
tardizes their  issue ;  while  in  another  part  of  the  same 
kingdom  the  marriage  is  good,  and  the  children  are  legi- 
timate. 

CCCCXXXV. A.  In  Simonin  v.  Mallac  the  facts  were  as 
follows : — 

C.  and  D.,  being  native  subjects  of  France,  and  then 
domiciled  in  that  country,  came  over  to  London  in  June 
1854,  and  were  married  by  license  according  to  the  Law  of 
England,  but  without  the  observance  of  certain  formalities 
and  consents  required  by  the  Law  of  France  in  respect  of 
the  marriage  of  its  own  subjects  in  foreign  countries.  C. 
and  D.  returned  to  France,  when  D.,  the  man,  refused  to 

"  II  en  seroit  autrement  d'un  mariage  qu'un  Frangais  qui  se  trou- 
veroit  avoir,  sans  fraude,  sa  residence  dans  un  pays  etranger,  oil  il  n'y 
a  pas  d'exercice  de  la  Religion  Catholique,  aiiroit  contracte  avec  une 
femme  Catholique,  et  qui  auroit  4te  c^l^bre  dans  la  Chapelle  d'un 
Ambassadeur  Catholique  par  I'Aumonier  ;  ce  mariage  seroit  valable, 
n'y  ayant  pas  en  ce  cas  de  fraude,  et  le  mariage  n'ayant  pu  etre  c^lebre 
autrement." — Pothier,  Traite  du  Contrat  de  Mariage,  tom.  iii.  pt.  iv. 
c.  i.  Sect.  III.  Art.  2,  §  2. 

(6)  LoUey's  case,  1  Muss.  <&  By.  G.  C.  Rep.  p.  237.  Vide  infra, 
§  dxiv.     [See  Harvey  v.  Farnie,  L.  R.  8  A  pp.  Ca.  p.  43.] 
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celebrate  the  marriage  according  to  the  French  Law,  and 

C.  instituted  a  suit  for  nullity  in  the  French  Courts,  which 

D.  did  not  defend,  and  in  December  1854  C.  obtained  a 
decree  of  nullity.  C.  subsequently  came  to  reside  in  Eng- 
land, and  petitioned  for  a  decree  of  nullity  in  this  Court ; 
personal  service  of  the  citation  was  eflPected  on  D.  in  Naples, 
who  did  not  appear. 

It  was  holden  (by  Sir  C.  Cresswell,  Baron  Channell,  and 
Mr.  Justice  Keating,  constituting  the  full  Court  for  Divorce 
and  Matrimonial  Causes),  first,  that  D.,  having  entered 
into  a  contract  in  this  country,  was  subject  to  the  jurisdic- 
tion of  the  Courts  of  this  country  in  respect  of  the  personal 
status  resulting  from  such  contract;  secondly,  that  the 
personal  status  resulting  from  such  contract  is  to  be  ascer- 
tained by  the  Law  of  this  country,  in  which  the  contract 
was  made,  and  not  by  any  special  Law  of  the  country  of  the 
domicil  of  the  parties  to  the  contract  (c). 

The  Judge  Ordinarj^,  Sir  C.  Cresswell,  delivering  the 
judgment  of  the  full  Court,  observed  : — 

"  The  French  Tribunal  in  this  case  appears  to  have 
"  held  the  marriage  null  and  void,  not  because  it  was 
"  absolutely  prohibited  by  the  Law  of  France,  but  because 
"  the  parties  contracted  it  in  England  with  the  formal 
"  intention  of  evading  the  prescriptions  of  the  French  Law. 

"  Every  nation  has  a  right  to  impose  on  its  own  sub- 
"  jects  restrictions  and  prohibitions  as  to  entering  into 
"  Marriage  Contracts,  either  within  or  without  its  own 
"  territories  ;  and  if  its  subjects  sustain  hardships  in  con- 
'^  sequence  of  those  restrictions,  their  own  nation  only 
"  must  bear  the  blame ;  but  what  right  has  one  independent 
"  nation  to  call  upon  any  other  nation  equally  independent 
"  to  surrender  its  own  laws  in  order  to  give  effect  to  such 
"  restrictions  and  prohibitions  ?  If  there  be  any  such 
"  right,  it  must  be  found  in  the  Law  of  nations,  that  law 


(c)  Simonin  (f.  c.  Mallac)  v.  Mallac,  2  Swahey  dc  Tristram,  p.  67 
(a.d.  1860). 
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"  '  to  wliich.  all  nations  have  consented,  or  to  which  they 
"  '  must  be  presumed  to  consent,  for  the  common  benefit 
"  '  and  advantage  : '  Which  would  be  for  the  common 
"  benefit  and  advantage  in  such  cases  as  the  present,  the 
"  observance  of  the  Law  of  the  country  where  the  marriage 
"  is  celebrated,  or  of  a  foreign  country?  Parties  con- 
"  tracting  in  any  country  are  to  be  assumed  to  know,  or 
"  to  take  the  responsibility  of  not  knowing,  the  Law  of 
"  that  country.  Now,  the  Law  of  France  is  equally 
"  stringent  whether  both  parties  are  French,  or  one  only. 
"  Assume,  then,  that  a  French  subject  comes  to  England, 
"  and  there  marries,  without  consent,  a  subject  of  another 
"  foreign  country,  by  the  laws  of  which  such  a  marriage 
"  would  be  valid — which  law  is  to  prevail?  to  which 
"  country  is  an  English  Tribunal  to  pay  the  compliment 
"  of  adopting  its  Law  ?  As  far  as  the  Law  of  nations  is 
"  concerned,  each  must  have  an  equal  right  to  claim  respect 
"  for  its  laws.  Both  cannot  be  observed.  Would  it  not, 
"  then,  be  more  just,  and  therefore  more  for  the  interest 
"  of  all,  that  the  Law  of  that  country  should  prevail  which 
"  both  are  presumed  to  know  and  to  agree  to  be  bound  by  ? 
"  Again,  assume  that  one  of  the  parties  is  English — would 
"  not  an  English  subject  have  as  strong  a  claim  to  the  bene- 
"  fit  of  English  Law  as  a  foreigner  to  the  benefit  of  foreign 
'•  Law  ?  But  it  may  be  said  that  in  the  case  now  before 
"  the  Court  both  parties  are  French,  and  therefore  no  such 
"  difficulty  can  arise.  That  is  true  ;  but  if  once  the  prin- 
"  ciple  of  surrendering  our  own  Law  to  that  of  a  foreign 
"  country  is  recognized,  it  must  be  followed  out  to  all  its 
''  consequences  ;  the  cases  put  are,  therefore,  a  fair  test  as 
"  to  the  possibility  of  maintaining  that  by  any  comitas  or 
"  jus  gentium  this  Court  is  bound  to  adopt  the  Law  of 
"  France  as  its  guide.  Huber,  indeed,  in  the  passage 
"  cited,  after  vindicating  the  refusal  to  acknowledge  a 
"  marriage  solemnized  abroad  between  parties  who  have 
"  gone  there  to  evade  the  Laws  of  their  own  country,  pro- 
"  ceeds  :  '  Multoque  magis  statuendum  est  eos  contra  jus 
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"  *  gentium  facere  videri  qui  civibus  alieni  imperii  su^ 
"  '  facilitate  jus  patriis  legibus  contrarium  scientes  volentes 
"  '  impertiuntur.' 

"  It  is  some  what  difficult  to  ascertain  what  Huber 
"  would  require  to  be  done  by  foreigners  in  order  that  they 
"  may  be  exempted  from  his  reproach.  He  assumes  that 
"  the}^  are  scientes.  Is  it  intended  that  they  are  to  enquire 
"  and  ascertain  whether  the  Law  of  any  foreign  nation 
"  will  be  evaded  if  the  proposed  marriage  is  solemnized  ? 
"  Is  the  domicil  of  the  parties  and  the  Law  prevailing 
"  there  to  be  investigated  ?  Are  the  parties  to  be  called 
*'  upon  to  prove  their  ages,  consent  of  certain  relations,  or 
"  the  non-existence  of  certain  relations  ?  or  that  they  have 
"  not  come  to  this  country  to  evade  the  laws  of  their  own? 
"  Are  the  clergy  of  this  country  to  be  deemed  scientes  that 
"  a  foreign  law  is  about  to  be  evaded  unless  they  have 
"  proof  to  the  contrary  ?  Unless  that  proposition  can  be 
"  established,  the  reproach  of  violating  the  Law  of  nations 
"  cannot  attach  to  this  country  if  such  marriages  are  here 
"  celebrated. 

"  The  great  importance  of  having  some  one  certain 
"  rule  applicable  to  all  cases  ;  the  difficulty,  not  to  say  im- 
"  possibility,  of  having  any  rule  applicable  to  all  cases, 
"  save  that  the  Law  of  the  country  where  a  marriage  is 
"  solemnized  shall,  in  that  country  at  least,  decide  whether 
*'  it  is  valid  or  invalid  ;  the  absence  of  any  judicial  decision 
"  or  dictum,  or  of  even  any  opposite  opinion  of  any  writer 
"  of  authority  on  the  Law  of  nations,  have  led  us  to  the 
"  conclusion  that  we  ought  not  to  found  our  judgment  in 
"  this  case  on  any  other  rule  than  the  Law  of  England  as 
*'  prevailing  amongst  English  subjects. 

"  France  may  make  laws  for  her  own  subjects,  and  im- 
"  pose  on  them  all  the  consequences,  good  or  evil,  that  re- 
"  suit  from  those  laws  ;  but  England  also  may  make  laws 
"  for  the  regulation  of  all  matters  within  her  own  territory. 
**  Either  nation  may  refuse  to  surrender  its  own  laws  to 
"  those  of  the  other,  and  if  either  is  guilty  of  any  breach 


316       JUS    GENTIUM—  PRIVATE    INTERNATIONAL    LAW. 

"  of  the  comitas  or  jus  gentium,  that  reproach  should  attach 
'■  to  the  nation  whose  laws  are  least  calculated  to  ensure 
"  the  common  benefit  and  advantage  of  all.  For  these 
"  reasons  we  feel  bound  to  dismiss  this  petition. 

"  It  may  be  unfortunate  for  the  petitioner  that  she 
"  should  be  held  a  wife  in  England  and  not  so  in  France. 
"  If  she  had  remained  in  her  own  country,  she  might  have 
"  enjoyed  there  the  freedom  conferred  upon  her  by  a 
'^  French  Tribunal ;  having  elected  England  as  her  resi- 
"  dence,  she  must  be  contented  to  take  English  Law  as 
"  she  finds  it,  and  to  be  treated  as  bound  by  the  contract 
"  which  she  there  made.  The  novelty  and  importance  of 
"  the  question  have  cast  upon  the  Court  much  anxiety, 
"  but  from  some  portion  of  it  we  are  relieved  by  the  con- 
"  sideration  that,  if  our  judgment  is  wrong,  it  may  be 
"  corrected  by  the  highest  tribunal  in  this  country." 

No  appeal  was  prosecuted  from  this  judgment,  but  it 
seems  to  have  been  approved  of  by  the  House  of  Lords. 
Eeferring  to  the  decision  of  Bimonin  v.  Mallac,  Lord 
Campbell  said : — 

"  But  was  there  anything  here  inconsistent  with  the 
"  opinion  which  the  same  learned  Judge  delivered  as 
"  Assessor  to  Vice-Chancellor  Stuart  in  Brooh  v.  Brooh  ? 
"  Nothing  whatever;  for  the  objection  to  the  validity  of 
"  the  marriage  in  England  was  merely  that  the  forms  pre- 
"  scribed  by  the  Code  Napoleon  for  the  celebration  of  a 
"  marriage  in  France  had  not  been  observed.  But  there 
"  was  no  law  of  France,  where  the  parties  were  domiciled, 
"  forbidding  a  conjugal  union  between  them ;  and  if  the 
"  proper  forms  of  celebration  had  been  observed,  this 
'^  marriage  by  the  law  of  France  would  have  been  unim- 
"  peachable.  The  case,  therefore,  comes  into  the  same 
"  category  as  Compton  v.  Bear  croft  {d),  and  Steele  v. 
"  Braddell   (e),   decided  by  Dr.  RadcUff.     None  of  these 

(d)  Buller's  N.  P.  pp.  113,  114. 

(e)  Mihv.  Ecc.  Rep.  (Ir.)  p.  1. 
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"  cases  can  sliow  the  validity  of  a  marriage  which  the  Law 
'•  of  the  Domicil  of  the  parties  condemns  as  incestuous,  and 
"  which  could  not,  bj  any  forms  or  consents,  have  been 
"  rendered  valid  in  the  country  in  which  the  parties  were 
"domiciled"  (/). 

That  French  subjects  should  be  judicially  pronounced 
to  be  lawfully  married  according  to  English  Law,  after  it 
has  been  judicially  pronounced  by  a  sentence  of  the 
French  Court  that  the  marriage  was  null  and  void — the 
French  Law  being  the  Law  of  their  Origin  and  Domicil, 
though  England  was  the  country  of  the  contract — is  cer- 
tainly a  very  deplorable  state  of  Private  International 
Jurisprudence. 

The  truth  is  that  the  refusal  to  recognize  an  incestuous 
marriage,  which  has  been  relied  on,  is  not  an  analogous 
case ;  but  the  disabilities  of  the  Eoyal  Marriage  Act  do 
furnish  one ;  and  if  England  expects  that  restriction  to 
be  recognized  in  foreign  countries  on  the  ground  of  public 
policy,  it  would  be  difficult  to  say  why  the  foreign  country, 
which  holds  the  preliminary  consents  of  certain  persons 
to  be  a  matter  of  public  policy,  should  not  have  its  re- 
striction equally  respected. 

[CCCCXXXY.B.  The  House  of  Lords  in  Brooli  v. 
Brooh  admitted  a  distinction  between  an  objection  to  the 
validity  of  a  marriage,  resting  only  on  default  of  certain 
forms  and  consents  required  by  the  law  of  the  domicil, 
and  an  objection  on  the  ground  that  the  law  of  the  domicil 
altogether  incapacitated  the  parties  from  intermarrying. 
But  the  main  question  stated  above — viz.  "  Whether  the 
"  Court  of  the  place  of  the  contract  of  marriage  ought 
"  to  recognize  the  incapacities  affixed  by  the  law  of  their 
"  domicil  on  the  parties  to  the  contract  " — still  awaits  the 
decision  of  the  highest  tribunal ;  and  there  has  been  in  the 
meanwhile  some  variance  of  opinion  in  the  Courts  below. 

In  the  case  of  Sottomayor  v.  De  Barros  a  marriage 

(/)  Brook  V.  Brook^  9  House  of  Lords  Eep.  p.  218. 
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took  place  at  a  registry  office  in  London  between  two  first 
cousins,  Portuguese  by  birth,  but  at  that  time  living  in 
England.  The  wife  subsequently  petitioned  the  Probate 
Division  of  the  High  Court  for  a  declaration  of  nullit}^ 
on  the  ground  mainly  that  by  the  law  of  Portugal  first 
cousins  are  declared  incapable  of  intermarrying.  In  the 
Court  below  Sir  Robert  Phillimore  (the  writer  of  this 
work),  on  the  assumption  that  the  domicil  of  both  parties 
at  the  date  of  the  marriage  was  Portuguese,  dismissed  the 
petition.  "  If  this  important  question,"  he  said,  "  were 
"  not  embarrassed  by  precedents  of  former  decisions,  and 
"  especially  by  the  judgment  on  Simonin  v.  Mallac,  I 
"  might  have  been  inclined  to  hold  that  the  jus  gentium 
"  would  require  the  lex  fori,  which  is  also  the  lex  loci  con- 
"  tractus,  to  adopt  for  the  occasion  as  its  own  law  the  lex 
"  domicilii ;  as  in  an  analogous  case,  that  of  Dalrymple  v. 
"  Balrymjple,  Lord  Stowell  speaks  of  the  law  of  England 
"  withdrawing  altogether  and  leaving  the  legal  question 
"  to  the  exclusive  judgment  of  the  law  of  the  foreign 
"  country.  But  having  regard  to  the  decisions  upon  this 
"  subject,  and  especially  to  that  of  Simonin  v.  Mallac,  I 
"  do  not  think  that,  sitting  as  a  single  judge  in  an  English 
"  Court,  I  ought  to  pronounce  this  marriage  contracted  in 
"  England,  and  valid  by  English  law,  to  be  null,  and  I 
"  must  decline  to  do  so."  [g) 

This  decision  was  reversed  on  appeal,  the  assumption 
that  both  parties  had  a  Portuguese  domicil  being  still 
maintained.  Lord  Justice  Cotton,  in  delivering  the  judg- 
ment of  the  Court  (L.  J  J.  James,  Baggallay,  and  Cotton), 
said,  "  If  the  parties  had  been  subjects  of  Her  Majesty 
"  domiciled  in  England,  the  marriage  would  undoubtedly 
"  have  been  valid.  But  it  is  a  well-recognized  principle 
"  of  law  that  the  question  of  personal  capacity  to  enter 
"  into  any  contract  is  to  be  decided  by  the  law  of  domicil. 
It  is,  however,  urged  that  this  does  not  apply  to  the 

{g)  L.  B.  2  P.  D.  p.  89. 
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"  contract  of  marriage,  and  that  a  marriage  valid  accord- 
"  ing  to  the  law  of  the  country  where  it  is  solemnized  is 
"  valid  everywhere.  That,  in  our  opinion,  is  not  a  correct 
"  statement  of  the  law.  The  law  of  a  country  where  a 
"  marriage  is  solemnized  must  alone  decide  all  questions 
"  relating  to  the  validity  of  the  ceremony  by  which  the 
"  marriage  is  alleged  to  have  been  constituted ;  but,  as  in 
"  other  contracts,  so  in  that  of  marriage,  personal  capacity 
"  must  depend  on  the  law  of  domicil ;  and  if  the  laws  of 
"  any  country  prohibit  its  subjects  within  certain  degrees 
"  of  consanguinity  from  contracting  marriage,  and  stamp 
"  a  marriage  between  persons  within  the  prohibited  de- 
"  grees  as  incestuous,  this,  in  our  opinion,  imposes  on  the 
"  subjects  of  that  country  a  personal  incapacity,  which  con- 
"  tinues  to  affect  them  so  long  as  they  are  domiciled  in 
"  the  country  where  this  law  prevails,  and  renders  invalid 
"  a  marriage  between  persons  both  at  the  time  of  their 
"  marriage  subjects  of  and  domiciled  in  the  country  which 
"  imposes  this  restriction,  wherever  such  marriage  may 
"  have  been  solemnized."  After  dealing  with  the  argu- 
ments that  this  marriage  was  declared  incestuous  only  by 
the  law  of  a  particular  state,  not  by  the  general  law  of 
Christendom,  and  that  the  disability  imposed  by  Portugal 
might  be  removed  by  a  Papal  dispensation,  the  Lord 
Justice  continued,  "  Our  opinion  on  this  appeal  is  confined 
"  to  the  case  where  both  the  contracting  parties  are,  at 
"  the  time  of  their  marriage,  domiciled  in  a  country  the 
"  laws  of  which  prohibit  their  marriage.  All  persons  are 
"  legally  bound  to  take  notice  of  the  laws  of  the  country 
*^  where  they  are  domiciled.  No  country  is  bound  to  re- 
*'  cognize  the  laws  of  a  foreign  state  when  they  work  in- 
"  justice  to  its  own  subjects,  and  this  principle  would 
"  prevent  the  judgment  in  the  present  case  being  relied 
"  on  as  an  authority  for  setting  aside  a  marriage  between 
"  a  foreigner  and  an  English  subject  domiciled  in  England, 
"  on  the  ground  of  any  personal  incapacity  not  recognized 
"  by  the  law  of  this  country." 
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Both  BrooJc  v.  Brooh  and  Simonin  v.  Mallac  were 
referred  to  in  tlie  judgment ;  it  was  considered  that  the 
former  case  was  not  decisive,  but  that  the  reasons  given 
by  the  Lords  for  their  opinions  strongly  supported  the 
principle  on  which  this  judgment  was  based.  As  to  the 
latter,  Lord  Justice  Cotton  said,  "The  objection  as  to 
"  the  validity  of  the  marriage  in  that  case,  which  was 
"  solemnized  in  England,  was  the  want  of  the  consent  of 
""  parents  required  by  the  law  of  France,  but  not  under 
"  the  circumstances  by  that  of  this  country.  In  our 
"  opinion,  this  consent  must  be  considered  a  part  of  the 
"  ceremony  of  marriage,  and  not  a  matter  affecting  the 
"  personal  capacity  of  the  parties  to  contract  marriage  ; 
"  and  the  decision  in  Simonin  v.  Mallac  does  not,  we  think, 
"  govern  the  present  case.  We  are  of  opinion  that  the 
"  judgment  appealed  from  must  be  reversed,  and  a  decree 
"  made  declaring  the  marriage  null  and  void  "  (h) . 

The  case  was  remitted  to  the  Probate  Division  for  the 
determination  of  the  issues  of  fact,  and  it  was  found  that 
the  domicil  of  the  respondent  (the  husband)  at  the  date 
of  the  marriage  was  English.  The  judgment  of  the  Court 
of  Appeal,  based  on  a  contrary  assumption,  consequently 
did  not  apply,  and  the  petition  was  finally  dismissed.  In 
giving  judgment  to  that  effect,  the  President  (Sir  James 
Hannen)  referred  to  the  judgment  of  the  Court  of  Appeal. 
"  I  must  observe  that  the  Lords  Justices  appear  to  have 
"  laid  down  as  a  principle  of  law  a  proposition  which  was 
"  much  wider  in  its  terms  than  was  necessary  for  the 
"  determination  of  the  case  before  them.  It  is  thus  ex- 
"  pressed :  '  It  is  a  well-recognized  principle  of  law  that 
"  '  the  question  of  personal  incapacity  to  enter  into  any 
"  '  contract  is  to  be  decided  by  the  law  of  domicil ; '  and 
"  again,  *  As  in  other  contracts,  so  in  that  of  marriage — 
"  '  personal  capacity  must  depend  on  the  law  of  domicil.' 
"  It  is  of  course  competent  for  the  Court  of  Appeal  to  lay 


{h)  L.  R.  3  P.  D.  pp.  5  7. 
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"  down  a  principle  which,  if  it  formed  the  basis  of  a  judg- 
"  ment  of  that  Court,  must,  unless  it  should  be  disclaimed 
"  by  the  House  of  Lords,  be  binding  in  all  future  cases. 
"  But  I  trust  that  I  may  be  permitted  without  disrespect 
"  to  say  that  the  doctrine  thus  laid  down  has  not  hitherto 
"  been  '  well  recognized.'  On  the  contrary,  it  appears  to 
"  me  to  be  a  novel  principle,  for  which  up  to  the  present 
"  time  there  has  been  no  English  authority.  What 
"  authority  there  is  seems  to  me  to  be  the  other  way." 

After  citing  Burge,  voL  i.  c.  4,  p.  132,  Story,  Conflict 
of  Laws,  s.  103,  and  Sir  C.  Gresswell  in  Simonin  v.  Mallac, 
the  President  proceeded  :  "  I  cannot  but  think,  therefore, 
"  that  the  learned  Lords  Justices  would  not  desire  to  base 
"  their  judgment  on  so  wide  a  proposition  as  that  which 
"  they  have  laid  down  with  reference  to  the  personal 
"  capacity  to  enter  into  all  contracts.  In  truth,  very  many 
"  and  serious  difficulties  arise  if  marriage  be  regarded 
"  only  in  the  light  of  a  contract.  It  is  indeed  based  upon 
"  the  contract  of  the  parties,  but  it  is  a  status  arising  out 
"  of  a  contract  to  which  each  country  is  entitled  to  attach 
"  its  own  conditions,  both  as  to  its  creation  and  duration. 
"  In  some  countries  no  other  condition  is  imposed  than 
"  that  the  parties,  being  of  a  certain  age  and  not  related 
"  within  certain  specified  degrees,  shall  have  contracted 
"  with  each  other  to  become  man  and  wife ;  but  that  in 
"  these  countries  marriage  is  regarded  not  merely  as  a 
"  contract  is  clear,  since  the  parties  are  not  at  liberty  to 
"  rescind  it.  In  some  countries  certain  civil  formalities 
"  are  prescribed  :  in  others  a  religious  sanction  is  required. 
''  If  the  subject  be  regarded  from  this  point  of  view,  the 
"  effect  of  the  recent  decision  of  the  Court  of  Appeal 
"  has  only  been  to  define  a  further  condition  imposed  by 
"  English  Law,  namely,  that  the  parties  do  not  both  belong 
"  by  domicil  to  a  country,  the  laws  of  which  prohibit  their 
"  marriage.  But,  as  I  have  already  pointed  out,  that 
"  judgment  expressly  leaves  altogether  untouched  the  case 
"  of  the  marriage  of  a  British  subject  in  England,  where 
VOL.  IV.  y 
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"  the  marriage  is  lawful,  with  a  person  domiciled  in  a 
"  coimtry  where  the  marriage  is  prohibited.  With  regard 
"  to  such  a  marriage  all  the  arguments  which  have  hitherto 
"  been  urged  in  support  of  the  larger  proposition,  that  a 
"  marriage  good  by  the  law  of  the  country  where  solemnized 
"  must  be  deemed  by  the  tribunals  of  that  country  to  be 
"  valid,  irrespective  of  the  law  of  the  domicil  of  the 
**  parties,  remain  with  undiminished  effect."  (i) 

Having  quoted  and  discussed  at  some  length  the  judg- 
ment in  Simonin  v.  Mallac  (j),  the  President  pronounced 
the  marriage  valid,  and  dismissed  the  petition  (k).] 

CCCCXXXVI.  The  great  advantage  of  looking  to  the 
lex  loci  contractus  alone  for  the  validity  of  the  marriage  is 
the  simplicity  of  its  principle,  namely,  to  maintain,  at  the 
cost  of  all  other  considerations,  the  sacredness  of  the  Mar- 
riage bond,  and  the  consequent  legitimacy  of  children. 

It  has  been  forcibly  contended  that  it  is  for  the  general 
interest  o£  mankind  that  this  principle  should  be  main- 
tained at  the  cost  of  all  others.  It  must,  however,  be 
maintained  at  a  very  considerable  cost,  inasmuch  as  it 
practically  facilitates  and  encourages  the  violation  of  other 
laws  and  of  other  rights,  such  as  those  of  the  parents  (/). 
The  professed  policy  of  the  English  Statute  (m)  governing 

(^)   Vide  supra,  §  ccccviii.  note  (p),  case  of  Monsieur  R. 

(j)  Supra,  §  ccccxxxv.A. 

(k)  L.  K  5  P.  D.  pp.  100-106. 

{I)  Story,  ss.  51-68.  Paul  and  John  Voet  appear  to  be  almost  the 
only  jurists  of  eminence  who  confine  the  authority  of  the  personal 
statute  to  the  domicil  of  the  party,  and  allow  it  no  ex^ra-t erritorial 
operation. 

P.  Voet,  De  Stat.  s.  4,  c.  ii.  p.  137  (ed.  1661). 

/.  Voet,  Ad  Pand.  lib.  i.  t.  iv.  s.  7,  p.  40. 

Meier,  however,  maintains  the  doctrine  of  the  English  Law.  2  D. 
p.  34 — "  Nuptiarum  enim  celebratio,  tanquam  actus  a  nulla  causa  alia 
pendens,  loci  in  quo  perficitur  legibus  consentanea  esse  debet  ;  quare 
si  de  facultate  contrahentium  atque  de  solemnitatibus  observandis 
causa  quperitur,  jurium  in  isto  loco  obtinentium  rationem  esse  haben- 
dam  existimamus. 

(m)  4  Geo.  IV.  c.  76,  s.  23. 
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the  marriage  of  English,  subjects  in  England  is — however 
little  practical  effect  it  may  have — to  uphold  the  bond  of 
Marriage,  and  to  deprive  the  contracting  party  who  violates 
his  native  Law  of  all  pecuniary  emoluments,  as  the  course 
which  best  reconciles  the  two  objects  of  maintaining  the 
sacredness  of  an  obligation — the  interest  of  which  so 
seriously  affects  third  parties — and  of  vindicating  the 
majesty  of  the  violated  domestic  Law. 

CCCCXXXVIL  It  should,  moreover,  be  stated  that  by 
far  the  greater  number  of  jurists,  civilians,  and  canonists  on 
the  Continent,  ancient  and  modern,  are  in  accordance  upon 
the  point  of  considering  personal  incapacity  as  invalidating 
the  marriage ;  while,  on  the  other  hand,  the  weight  of  this 
most  valuable  species  of  authority  {n)  is  in  favour  of  main- 
taining the  principle  that  the  formalities  are  governed  lege 
loci  contractus  (o).  It  follows,  ps  a  necessary  consequence, 
from  the  fact  that  the  preponderance  of  the  authority  of 
jurists  is  in  favour  of  upholding  the  Personal  Statute,  at 
the  expense  of  the  validity  of  the  marriage,  that  the  same 
authority  should  be  adverse  to  the  validity  of  marriages 
contracted,  not  only  at  variance  with  a  Personal  Statute, 
but  also  infraudem  legis  domestical. 

CCCCXXXVIII.     It  is  important  to  observe,  that— 
though  the  proposition  locus  regit  actum  be  applicable  to 

(n)  Story,  s.  122,  cites  Sanchez,  De  Matr.  t.  iii.  Disp.   18,  s.  10, 
n.  26,  28. 

John  Voet,  Ad  Pand.  lib.  xxiii.  t  ii.  s.  4,  &c.  (which  were  relied  on 
in  the  case  of  Scrimshire  v.  Scrimshire,  2  Haggard  Consist.  Rep.  p.  415). 

Paul  Voet,  De  Stat.  s.  9,  c.  ii.  n.  9. 

Bouhier,  Cout.  de  Bourg.  c.  xxvii.  ss.  59-66. 

Hertius,  De  collis.  Oper.  1.  iv.  art.  10. 

Merlin,  Rep.  Mariage,  I. 

See,  too,  Patter,  Fremdenrecht,  §  39. 

(o)  Story,  s.  123. 

Huherus,  1.  i.  t.  iii.  ix. 

Bouhier,  Cout.  de  Bourg.  c.  xxviii.  ss.  60-62. 

P.  Voet,  De  Stat.  9,  c.  ii. 

J.  Voet,  Ad  Pand.  lib.  xxiii.  t.  ii.  s.  4. 

Pothier,  Traite  du  Mariage,  n.  263,  in  the  passage  cited  above. 

Y  2 
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the  formalities  attending  the  celebration  of  a  marriage, — 
the  converse  of  this  proposition  is  not  necessarily  trae, — 
viz.  that  if  a  marriage  abroad  be  not  celebrated  according 
to  the  formalities  legis  loci,  it  is  void. 

The  general  practice  of  nations  is  to  allow  parties  to 
choose  which  formalities  they  will  adopt,  those  of  their 
domicil,  or  those  legis  loci  contractus,  and  to  hold  the 
marriage  valid  if  celebrated  according  to  the  formalities 
of  either  the  one  or  the  other. 

The  Court  of  Appeal  at  Dresden  held  that,  where  the 
parties  observed  the  forms  of  their  domicil,  the  marriage, 
though  celebrated  abroad,  was  valid,  the  domicil  being  the 
proper  and  permanent  seat  of  the  marriage  (p). 

Upon  this  point  the  opinion  of  Lord  Stowell  is  very 
valuable  as  far  as  English  marriages  abroad  are  concerned. 
He  says : — "  It  is  true,  indeed,  that  English  decisions 
"  have  established  the  rule,  that  a  foreign  marriage,  valid 
"  according  to  the  law  of  the  place  where  celebrated,  is 
"  good  everywhere  else ;  but  they  have  not  e  converso 
"  established  that  marriages  of  British  subjects,  not  good 
"  according  to  the  general  law  of  the  place  where  cele- 
*'  brated,  are  universally,  and  under  all  possible  circum- 
"  stances,  to  be  regarded  as  invalid  in  England.  It  is, 
"  therefore,  certainly  to  be  advised  that  the  safest  coui'se 
"  is  always  to  be  married  according  to  the  Law  of  the 
"  country,  for  then  no  question  can  be  stirred  ;  but  if  this 
"  cannot  be  done  on  account  of  legal  or  religious  diffi- 
"  culties,  the  Law  of  this  country  does  not  say  that  its 
"  subjects  shall  not  marry  abroad.  And  even  in  these 
"  cases  where  no  difficulties  of  that  insuperable  magnitude 
"  exist,  yet,  if  a  contrary  practice  had  been  sanctioned  by 
"  long  acquiescence  and  acceptance  of  the  one  country 
"  that  has  silently  permitted  such  marriages,  and  of  the 


(2))  Savigny,  R.  B.  viii.  s.  381  in  fine,  and  note  (q).  The  rule  locus 
regit  actum,  he  says,  is  only  facultative  and  optional,  and  not  indispen- 
sahlij  necessary.     "  Dieses  ist  denn  auch  meist  anerkannt  worden." 
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"  Other  that  has  silently  accepted  them,  the  courts  of  this 
"  country,  I  presume,  would  not  incline  to  shake  their 
"  validity  upon  these  large  and  general  theories,  en- 
"  countered  as  they  are  by  numerous  exceptions  in  the 
"  practice  of  nations,"  {q). 

.  CCCCXXXIX.  Lastly,  upon  this  subject  of  the  for- 
malities  being  governed  lege  loci  contractus,  the  opinion 
of  Savigny  (r)  should  be  mentioned. 

He  is  of  opinion  that  the  rule  locus  regit  actum,  is 
applicable  to  the  forms  of  marriages  ;  but  still  he  thinks 
it  a  grave  question,  whether,  when  the  Law  of  the  domicil 
requires  an  Ecclesiastical  ceremony,  and  the  lex  loci  con- 
tractus demands  a  proceeding  before  the  Civil  Magistrate 
only,  a  compliance  with  the  latter  Law  would  satisfy  the 
Law  of  the  domicil :  and  he  advises  parties  who  have 
been  so  civilly  united,  to  be  ecclesiastically  married  after- 
wards at  the  place  of  their  domicil. 

This  proceeding,  he  says,  must,  according  to  the 
Common  Law  of  Germany,  validate  retrospectively  the 
marriage. 

His  advice  is,  of  course,  inapplicable,  as  he  says,  to 
the  case  of  foreigners  who,  being  previously  married, 
become  domiciled  in  the  land  which  requires  the  religious 
ceremony. 

[CCCCXXXIX.A.  Although  in  India,  Ceylon,  and 
other  parts  of  the  British  Empire,  where  Christianity  is 
not  the  prevalent  religion,  polygamous  marriages,  and 
the  relations  arising  from  them,  are  acknowledged  and 
regulated  by  the  Law,  yet  in  this  country,  it  must  be 
remembered,  the  Law  attaches  to  the  words  "  marriage  " 
and  "  wife"  a  narrower  signification.  In  Bethell  v.  Hild- 
yard  (s)  the  issue  raised  was  the  legitimacy  of  the  child 
of    C.    Bethell,    a   domiciled    Englishman,    and    Teepoo, 


{q)  Ruding  v.  Smith,  2  Haggard  Consist.  Rep.  p.  390. 
(r)  Saoig7iy,  R.  R.  viii.  s.  380,  v.  35. 
[(s)  L.  R.  38  Ch.  D.  p.  220.] 
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niece  of  the  cliieftain  of  the  Baralongs — a  tribe  inhabiting 
a  portion  of  South  Africa  outside  the  British  dominions — 
amongst  whom  polygamy  prevailed.  Some  ceremony  of 
marriage  according  to  Baralong  custom  was  gone  through, 
and  the  parties  lived  together  amongst  the  tribe  until  just 
before  the  death  of  Bethell,  which  took  place  in  Bechuana- 
land  in  an  encounter  with  the  Boers.  Two  decisions,  by 
the  Courts  of  Lower  Canada  and  of  Missouri,  which  sup- 
ported the  contention  that  the  Baralong  marriage  was  a 
valid  one,  and  the  child  legitimate,  were  cited.  Mr. 
Justice  Stirling,  however,  basing  his  opinion  on  the  judg- 
ments of  Lord  Brougham  in  Warre7ider  v.  Warrender  {t), 
and  of  Lord  Penzance  in  Hyde  v.  Hyde  and  Woodman- 
see  (u),  held  "that  a  union  formed  between  a  man  and  a 
"  woman  in  a  foreign  country,  although  it  may  there  bear 
"  the  name  of  a  marriage,  and  the  parties  to  it  may  there 
"  be  designated  husband  and  wife,  is  not  a  valid  marriage 
"  according  to  the  law  of  England  unless  it  be  formed  on 
"  the  same  basis  as  marriages  throughout  Christendom,  and 
"  be  in  its  essence  '  the  voluntary  union  for  life  of  one  man 
" '  and  one  woman  to  the  exclusion  of  all  others.' " 


[(t)  2  Clark  and  Finnelly  Bep.  pp.  630-533.] 

[(u)  L.  R.  1  Prob.  and  Matrimonial,  p.  130,  in  which  Lord  Pen- 
zance, on  a  petition  for  the  dissolution  of  a  marriage  that  took  place 
in  Salt  Lake  City  between  two  English  Mormons  then  residing  in  the 
Territory  of  Utah,  refused  to  recognize  it  as  a  valid  marriage,  on  the 
grounds  that  marriage  as  understood  in  Christendom  might,  for  the 
purposes  under  consideratioxi,  be  defined  as  "  the  voluntary  union  for 
life  of  one  man  and  one  woman  to  the  exclusion  of  all  others,"  and 
that  "  the  matrimonial  law  of  this  country  is  adapted  to  the  Christian 
marriage,  and  is  wholly  inapplicable  to  polygamy."  But  his  decision 
was  expressly  confined  to  the  petition  before  him.  "  This  Court,"  he 
observed,  "does  not  profess  to  decide  upon  the  rights  of  succession  or 
legitimacy  which  it  might  be  proper  to  accord  to  the  issue  of  the 
polygamous  unions,  nor  upon  the  rights  or  obligations  in  relation  to 
third  persons  which  people  living  under  the  sanction  of  such  unions 
may  have  created  for  themselves.  All  that  is  intended  to  be  here 
decided  is  that  as  between  each  other  they  are  not  entitled  to  the 
remedies,  the  adjudication,  or  the  relief  of  the  matrimonial  law  of 
England."] 
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It  may  be  added  that,  whilst  a  marriage,  in  order  to 
be  recognized  by  the  English  Courts,  must  have  the  basis 
above  defined,  the  parties  to  such  a  marriage  can  claim 
relief  whether  they  be  Christians  or  not  (?;).] 

[{v)  Vide  infra,  §  cccclxxxvii.] 
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CHAPTER   XIX. 

MARRIAGE EFFECTS    ON    PROPERTY  (a). 

CCCCXL.  The  maxim  of  the  Roman  Law,  that  the 
home  of  the  husband  becomes,  immediately  on  marriage, 
the  domicil  of  the  wife,  was  expressed  in  very  forcible 
language.  The  woman,  said  that  law,  if  she  be  absent, 
cannot  be  married  by  letter  or  by  proxy,  "deductione  enim 
"  opus  esse  in  mariti,  non  in  uxoris  domum,  quasi  in  domi^ 
'*  cilium  matrimonii  "  (&). 

It  is  well  said  by  Savigny,  that  in  this  language  is  ex- 
pressed not  any  peculiar  characteristic  of  the  positive  Law 
of  Rome,  but  a  recognition  of  the  relation  which  necessa- 
rily, and  universally,  springs  from  the  general  nature  of  the 
institution  of  Marriage.  All  States,  accordinglj-.  Christian 
and  Heathen,  appear  to  have  founded  their  Marriage  Laws 
upon  this  principle,  as  their  basis — that  the  home  of  the 
husband  is  the  domicil  of  the  wife. 

CCCCXLI.  It  may  be  useful  to  state  the  various  ques- 
tions of  law  which  have  been  raised,  and  variously  solved 
by  various  jurists,  on  the  effect  of  Marriage  upon  the  pro- 
perty of  the  wife. 

(a)  Bocco,  p.  294. 

Savigny,  R.  E.  viii.  s.  379. 

Foelix,  liv.  ii.  t.  i.  c.  ii.  ss.  90,  91. 

Story,  c.  vii.  Marriages — Incidents  to. 

1  Burge,  Coram,  on  For.  and  Col.  Law,  Pt.  I.  c.  vii.  Effect  of 
marriage  on  the  property  of  the  husband  and  wife,  and  c.  vi.  s.  2. 

Westlake,  p.  352,  &c. 

(/))  Dig.  lib.  xxiii.  t.  ii.  5. 

Disabilities  of  American  Women  married  abroad,  by  W.  B.  Lawrence, 
LL.D.,  New  York,  1871. 
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CCCCXLTI.  These  questions  of  Za-i^  presuppose,  however, 
a  certain  state  of  facts  with  respect  to  the  Marriage,  the 
Property,  and  the  Domicil  of  the  parties,  which  it  is  of 
importance  to  notice. 

Firstly,  as  to  the  Marriage  : — 
The  Marriage  has  taken  place  either, — 

1.  Without  any  express  contract;  or, 

2.  With  an  express  contract. 
Secondly,  as  to  the  Property  : — 

The  Property  has  been  acquired, — 

1.  Before  the  marriage;  or, 

2.  After  the  marriage. 
Thirdly,  as  to  the  Domicil : — 

1.  It  is  either  the  same  as  it  was  when  the  marriage 

was  contracted ;  or, 

2.  It  has  been  changed,  and  a  new  one  acquired 

subsequently  to  the  marriage. 
CCCCXLIII.  Upon  one  or   other   of  these  states  of 
facts,  the  following  questions  of  law  have  been  raised  : — 

1.  Assuming  that  the  marriage  has  taken  place  without 
express  contract,  is  the  law  which  governs  the  property  of 
married  persons  a  Eeal  or  a  Personal  Statute?  in  other 
words,  is  it  the  lex  rei  sitce,  or  the  lex  domicilii  of  the 
husband  ? 

2.  Is  the  law  founded  on  the  doctrine  of  a  tacit  contract 
between  husband  and  wife  ?  or  does  it  spring,  proprio  vigore^ 
from  the  relations  of  Marriage  ? 

8.  Does  this  law  affect  property  acquired  after,  as  well 
as  before,  the  marriage  ? 

4.  If,  after  the  marriage,  a  new  domicil  shall  have  been 
acquired  in  a  State  which  has  a  law  respecting  the  property 
of  married  persons  other  than,  and  dfferent  from,  the  law 
of  the  State  which  was  the  domicilium  matrimonii — is  the 
Law  of  the  old  or  the  new  domicil  to  govern  the  question  ? 

5.  If  the  Law  of  the  new  domicil,  does  it  govern  both 
kinds  of  property — that  acquired  before,  and  that  acquired 
after,  the  marriage  ? 
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6.  If  the  Law  of  the  husband's  domicil  allow,  in  the 
absence  of  any  express  contract,  two  modes  of  regulating 
the  conjugal  association  as  to  property — as  in  France, 
where  there  are  le  regime  de  la,  communaute  and  le  regime 
dotal — is  it  in  the  power  of  the  husband  or  of  the  wife  to 
choose  which  of  the  two  modes  shall  prevail  in  the  case  of 
their  marriage  ? 

7.  Assuming  the  marriage  to  have  taken  place  under 
express  contract,  how  does  this  fact  affect  the  answer  to  the 
foregoing  questions  ? 

8.  By  what  Law  is  the  express  contract  to  be  interpreted  P 
the  Law  of  the  place  in  v^hich  it  was  contracted  ?  or  the 
Law  of  the  place  in  which  it  is  to  be  executed  ?  lex  loci  con- 
tractus ?  or  lex  domicilii  matrimonii  ? 

CCCCXLIY.  a.  The  answers  which  these  questions 
have  received  from  the  jurists,  the  judges  and  the  legis- 
lators of  States,  the  basis  of  whose  jurisprudence  is  the 
Roman  Law,  have  not  been  uniform. 

/3.  In  England  and  Ireland,  and  in  such  of  the  United 
States  of  North  America  as  have  adopted  the  English 
Law,  these  questions  have  been  but  little  discussed  till 
lately  ;  and  then  chiefly  in  England :  and  there  have  been, 
as  will  be  seen,  points  of  important  difference  between 
England  and  the  United  States  in  the  exposition  of  the 
Law  upon  this  subject. 

CCCCXLY.  a.  With  respect  to  the  jurisprudence 
which  is  founded  upon  the  Roman  Law, — 

First,  Where  the  marriage  has  taken  place  without  any 
express  contract,  the  opinion  soundest  in  principle  and  sup- 
ported by  the  best  authorities  is  thus  expressed : — "  Die 
"  indistincte  quod  ad  effectum  et  decisionem  jurium  matri- 
"  monii,  uhi  nonfuit  specificatum,  nee  facta  relatio  ad  alium 
"  certum,  inspiciatur  locus  domicilii  habitationis  viri  desti- 
"  natse  tempore  matrimonii  "  (c). 

(c)  Boullenois,  Traite  dtc.  torn.  ii.  p.  262  (ed.  1766). 
[See  also  Dumoulin  (Mollnus),    Comment,  in   Codkem  Just.     Con- 
clusiones  de  Statutis,  p.  7.  'Hinc  inferturad  qmestionem  quotidianam 
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This  rule  prevails  almost  universally  with  respect  to 
moveable  property,  and  is  adopted  equally  by  those  who 
build  the  Law  of  the  Matrimonial  domicil  upon  the  theory 
of  a  tacit  contract  {d),  and  of  those  who  adopt  the  doctrine 
that,  proprio  vigore,  the  Law  of  the  husband's  domicil  pre- 
vails, inasmuch  as  persons  marrying  without  express  con- 
tract are  presumed  to  marry  with  reference  to  the  Law  of 
the  husband's  domicil. 

But  with  respect  to  immoveable  property,  the  civilians 
differ  greatly,  first,  as  to  the  premiss  whether  the  Law  of 
the  Community  be  personal  or  real;  secondly,  as  to  the 
premiss  whether  there  be  or  be  not  a  tacit  contract ;  and 
lastly,  they  differ  in  the  conclusions  drawn  from  the  same 
premiss.  The  soundest  conclusion,  and  the  most  consis- 
tent with  the  general  system  of  Comity  adopted  by  con- 
tinental writers,  appears  to  be,  that  the  Law  of  the  Com- 
munity extends  to  real  property,  where  the  lex  rei  sitce  does 
not  prohibit  it  from  doing  so  (e). 

CCCCXLVI.  But,  if  the  husband  change  his  domicil 
after  marriage —  A\^ 

1.  How  does  it  affect  property  already  acquired  under 
it,  or,  as  the  civilians  speak,  jus  quwsitum  ? 

The  weight  of  authority  preponderates  greatly  in  favour 
of  the  proposition  that  the  rights  of  the  husband  or  wife 
which  have  been  once  constituted  by  the  Law  of  the  Matri- 
monial domicil  remain  unaffected  by  any  subsequent  change 
of  domicil. 

Some  authorities — Meier  and  Wachter,  for  example — 
make  an  exception  in  the  case  where  the  Law  of  the  new 
patria  expressly  forbids,  by  positive  law,  the  rights  acquired 
under  the  old  patria.  But  the  force  of  reasoning  and 
principle  is  against  this  exception. 

de  contractu  dotis  et  matrimonii,  qui  censetur  fieri  non  in  loco  in  quo 
contrahitur,  sed  in  loco  domicilii  viri .] 

(d)  Savigny  throws  his  great  weight  into  this  scale,  jR.  R.  viii.  s.  379  ; 
"  Diese  Meinung  halte  ich  fiir  richtig." 

(e)  See  authorities  collected  by  Foelix,  Burge,  and  Story. 
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The  general  proposition  is  maintained  equally  by  those 
who  do  and  who  do  not  maintain  the  theory  of  the  tacit 
contract.  The  former  say  that  a  tacit,  like  any  other,  con- 
tract cannot  be  affected  by  the  change  of  domicil  or 
National  Status  of  the  parties  to  it.  The  latter  maintain 
that  the  interest  of  the  conjugal  union  demands  certainty 
in  the  relations  of  property  which  flow  from  it,  and  that  it 
is  not  to  be  tolerated  that  the  husband,  who  has  the  ab- 
solute power  of  changing  the  National  Status  of  himself 
and  his  wife  when  he  pleases,  should  also  have  the  power 
of  modifying,  for  the  sake  of  his  own  private  and  personal 
advantage,  the  settlement  of  property  made  by  the  Law  at 
his  marriage  (/). 

CCCCXLYII.  Does  the  Law  of  the  Matrimonial 
domicil  affect  property  acquired  subsequently  to  the  mar- 
riage, after  the  original  domicil  has  been  lost  and  a  new 
one  obtained?  A  question  certainly  of  no  mean  diffi- 
culty. 

"  In  the  opinion  of  the  greater  number  of  jurists  "  (Mr. 
Burge  observes),  "not  only  the  property  which  had  been 
"  acquired  by  the  husband  and  wife  before  their  removal 
"  from  their  Matrimonial  domicil,  but  even  that  acquired 
"  in  their  new  domicil,  is  subject  to  the  Law  of  the 
'*  Matrimonial  domicil  "  (g). 

The  highest  French  authorities  and  the  decisions  of  the 
Trench  Courts  support  this  position. 

The  Court  of  Paris  in  1849,  and  the  Court  of  Cassation 
in  1854,  decided,  conformably  to  the  opinion  of  Foelix,  that 
le  regime  matrimonial,  once  established,  ought  not  to  be 
affected  either  by  a  change  of  National  Status  or  of 
domicil  on  the  part  of  the  husband.  Therefore,  the 
I^rench  Courts  have  holden,  in  the  case  of  an  Englishman 
who,  having  married  without  express  contract,  established 
himself  and  became  naturalized  in  France,  and  who  had 


(/)  Foelix^  liv.  ii.  tit.  i.  c.  ii.  s.  91,  and  authorities  there  cited. 
{g)  1  Burge' s  Comm.  Pt.  I.  c.  vii.  s.  21 . 
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purchased  in  France,  conjointly  with  his  wife,  property 
considered  bj  the  Law  of  France  as  immoveable,  that  he 
obtained  this  property  solely  to  himself,  because  such  was 
the  English  Law,  which  was  the  Law  of  the  Matrimonial 
domicil  {h). 

A  stronger  instance  of  the  application  of  what  appears 
to  the  writer  of  these  pages  to  be  a  sound  maxim  of  the 
jus  gentium  cannot  well  be  imagined. 

CCCCXLVIIL  Of  the  three  opinions,  namely:— 

1.  That,  in  the  absence  of  express  contract,  the  Law  of 
the  Matrimonial  domicil  governs  always  and  everywhere 
all  property  of  the  married  parties,  as  the  necessary  legal 
result  of  the  tacit  contract  between  them  : 

2.  That  there  is  no  such  tacit  contract,  but  that  the 
Law  of  actual  domicil  governs  the  property,  and  therefore, 
in  the  event  of  a  change  of  domicil,  there  may  be  a  new 
law  affecting  the  property: 

3.  The  intermediate  opinion,  that  there  is  no  tacit 
contract,  but  that  a  change  of  domicil  does  not  affect  pro- 
perty already  acquired,  but  only  property  acquired  under 
the  new  domicil  {hh) : 

Savigny  declares,  that  he  adopts  without  hesitation  the 
first  opinion,  and  reasons  to  the  following  effect : — 

The  first  opinion  is  in  accordance  with  the  natural 
feeling  of  right  and  justice.  It  was  competent  to  the  wife 
— before  marriage  a  free  agent — to  have  insisted  upon  any 
stipulations  which  she  liked,  as  a  condition  of  her  consent 
to  the  contract.  She  has  not  chosen  to  do  so,  but  has 
relied,  instead,  upon  the  Law  of  the  Matrimonial  domicil, 
and  she  has  naturally  counted  upon  the  continuance  of  that 
Law.  Subsequently  to  tbe  execution  of  the  contract,  the 
husband,  in  the  exercise  of  his  undoubted  right,  changes 
his  domicil,  and  thereby  subjects  their  joint  property  to  the 
operation  of  a  new  Law.     If  the  wife  consent  to  this, 

Qi)  See  M.  Demangeafs  note  to  his  edition  of  Fcelix  (1856),  tome  i. 
p.  197  (liv.  ii.  tit.  i.  c.  ii.  s.  91). 

Qih)  Savigny,  B.  B.  viii.  s.  379,  num.  3. 
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cadit  qucestio,  as  lawyers  speak  ;  for  she  might  by  a  new 
contract  modify  her  rights.  But,  if  she  does  not  consent, 
is  it  competent  to  one  party  to  the  contract  to  alter,  by  his 
single  will,  the  conditions  of  it,  and  so  as  to  injure  the 
other  party  ?  It  is  to  prevent  the  possibility  of  such  an 
injustice,  that  the  doctrine  of  the  tacit  contract  is  main- 
tained. The  impugners  of  this  doctrine  have  always  re- 
coiled from  this  argument. 

But,  in  truth,  the  same  goal  may  be  reached  by  a 
different  way.  In  every  con  tracts  be  it  express  or  tacit,  the 
conformity  of  two  wills  is  supposed ;  both  parties,  there- 
fore, ought  to  know  and  understand  the  subject  of  their 
agreement. 

CCCCXLIX.  But,  at  the  celebration  of  a  marriage,  can 
it  be  said  that  both  parties,  more  especially  that  the  wife, 
understood  the  Law  of  Property  ?  Certainly  not ;  and, 
therefore,  the  presumption  of  a  tacit  contract  is  inadmis- 
sible. But  then  it  is  to  be  remembered,  that  the  voluntary 
submission  of  the  parties  is  the  foundation  of  the  authority 
of  the  local  law ;  that  voluntary  submission  may  be  ex- 
pressed negatively,  as  by  the  absence  of  contradiction.  In 
the  case,  however,  of  the  disagreement  of  husband  and  wife, 
there  is  no  such  voluntary  submission  to  the  local  law  of 
the  new  domicil ;  therefore,  there  is  no  ground  whatever  to 
support  a  change  of  the  rights  of  the  conjugal  union,  even 
in  the  opinion  of  those  who  hold  that  the  local  law  and  not 
the  contract  governs  the  question.  A  different  doctrine, 
therefore,  leads  us  to  the  same  result  as  the  tacit  contract ; 
namely,  the  unchangeableness  of  the  Law  of  the  Matri- 
monial domicil.  Another  way  of  stating  the  matter  is,  that 
those  who  maintain  this  unchangeableness,  not  on  the 
ground  of  a  tacit  contract,  but  on  the  ground  of  the  right 
accruing  from  the  law  of  the  original  domicil,  seem  to 
adopt  the  doctrine  of  a  fictitious  contract,  such  as  prevails 
in  the  case  of  the  pignus  tacite  contractuni,  which  does  not 
require  that  the  parties  should  clearly  understand  the  con- 
sequence of  their  act.    It  is  a  mere  difference  of  expression. 
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The  essential  point  is,  that  each  party  has  a  distinct  definite 
right  independent  of  the  arbitrary  will  of  the  other  (^). 

CCCCL.  Savigny  points  out  the  injustice  and  cruelty  of 
the  doctrine  that  the  change  of  the  husband's  domicil  affects 
property  already  acquired,  by  this  illustration : — A  rich 
man  marries  a  poor  woman,  and,  by  the  Law  of  the  Matri- 
monial domicil,  marriage  creates  a  community  of  goods  in 
the  widest  sense.  He  afterwards  transfers  his  domicil  to  a 
State  in  which  the  Law  of  the  Dotal  Regime  (Dotal-Becht) 
prevails ;  and  the  wife,  according  to  this  doctrine,  loses, 
without  her  consent,  the  portion  of  property  which  she  has 
already  acquired. 

Savigny,  nevertheless",  agrees  with  Wachter,  that,  if  in 
the  new  domicil  there  prevailed  a  law  of  the  most  rigorous 
obligation  and  exclusive  character — a  law,  for  instance, 
which  forbade  a  marriage  to  be  contracted  except  under  the 
Dotal  Regime,  and  that  no  stipulations  relating  to  a  mar- 
riage otherwise  contracted  should  be  executed  in  the 
territory ;  such  a  law  would  constitute  an  odious  but  binding 
exception.  Of  the  existence  of  such  a  law  he  is  happily 
ignorant  (k). 

CCCCLL  The  Law  of  the  kingdom  of  Prussia  is,  in  its 
general  character,  and  with  some  subordinate  exceptions,  in 
accordance  with  the  opinion  expressed  by  Savigny,  and 
holds,  that  the  Law  of  the  [first]  Matrimonial  domicil  is 
always  and  ever3^where  binding  (l). 

(i)  Savigny,  E.  R.  viii.  s.  379,  num.  3,  and  note  (m). 

(Jc)  Savigny,  B.  B.  ibid.,  num.  3. 

[(1)  Allgemeines  Landrecht  filr  die  Preussischen  Staaten  (Berlin, 
1876),  Theil  II.  Titel  i.  §§  350,  361. 

§  350.   "Durch  Provincialgesetze  und  Statuten  wird  die  Gemein- 
schaft  der  Giiter  nur  alsdann  begriindet,  wenn,  an  dem  Orte,  wo  die 
Eheleute,  nach  vollzogener  Heirath,  ihren  ersten  Wohnsitz  nehmen 
dergleichen  Gesetze  vorhanden  sind." 

§  351.  "Die  Veranderung  dieses  ersten  Wohnsitzes  verandert 
in  der  Regel  nichts  an  den  Rechten,  welchen  sich  die  Eheleute  vorher 
unterworfen  haben." 

See  also  §§  345-349,  352-356.  Provision  is  made  in  §  352  as  to 
dealings  with  third  parties  after  a  change  of  domicil.] 
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CCCCLTI.  What  effect  lias  the  change  of  domicil  on 
immoveable  property  ? 

The  great  majority  of  foreign  jurists  hold  that  the  Law 
of  the  Matrimonial  domicil  affects  immoveable  property, 
and  remains  unaltered  by  the  change  of  domicil. 

We  have  seen,  in  the  case  recently  cited,  how  strongly 
the  French  Tribunals  hold  this  opinion.  And  it  certainly 
appears  to  be  the  legitimate  conclusion  from  the  premiss 
that  the  Law  of  the  Matrimonial  domicil  is,  in  the  absence 
of  express  contract,  the  Law  which  governs  the  Marriage 
Contract,  whether  this  premiss  be  founded  on  the  hypothesis 
of  a  tacit  contract,  or  on  the  hypothesis  of  a  voluntary 
submission  to  the  Law  of  the  Matrimonial  domicil. 

CCCCLIIL  According  to  the  French  Law,  persons 
may  be  married  under  (1)  communaute  de  hiens,  or  (2)  the 
regime  dotal  (m).  And  the  best  authorities  hold,  that,  in  the 
absence  of  any  express  stipulation  to  the  contrary,  it  is 
for  the  Law  of  the  Matrimonial  domicil  to  decide  under 
which  of  these  two  the  marriage  was  contracted. 

But,  if  that  Law  decide  in  favour  of  the  regime  dotal, 
the  questions  remain,  (1)  what  property  is  dotal  ?  (2)  what 
is  the  condition  of  the  dotal  property  {hiens  dotaux)  ? 
e.g.  is  it  alienable  or  not  ?  and  by  reference  to  what  law 
are  these  questions  to  be  answered  ?  Foelix  and  some 
authors  are  of  opinion  that  here  the  lex  situs  governs; 
because  these  are  matters  under  the  control  of  the  Real 
Statute  (mm). 

M.  Demangeat  {n)  shows  very  forcibly  the  incon- 
sistency and  weakness  of  this  opinion,  and  observes  that 
the  third  article  of  the  Code,  "  Les  immeubles,  meme 
"  ceux  possedes  par   les   Strangers,    sont   regis  par  la  loi 

[(m)  Code  Civil,  art.  1391.  "Les  epoux  peuvent  declarer,  d'une 
maniere  generale,  qu'ils  entendent  se  marier  ou  sous  le  regime  de  la 
communaute,  ou  sous  le  regime  dotal.  "J 

(mm)  Fcelix,  s.  60. 

(n)  Note  to  Fcelix,  s.  90. 

See,  also,  M.  Demangeafs  essay  already  cited,  Du  Statut  Personnel, 
Rev.  Prat,  de  Droit  Frangais,  pp.  59-61. 
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Frangaise,''  does  not  apply  to  a  case  where  the  judge  is 
simply  called  upon  to  interpret  the  intention  of  contract- 
ing parties ;  and  that  the  French  Tribunals  have  more 
than  once  decided  that  this  article  of  the  Code  was  not 
applicable  to  the  case  of  an  Englishman  who  had  married 
without  contract,  a.nd  had  afterwards  purchased  immove- 
able property  in  France.  He  says,  those  who  hold  the 
contrary  opinion  are  influenced  by  the  maxim  of  the 
Roman  Law,  ''interest  Reipuhlicce  muUeres  dotes  salvas 
"  habere,''  and  consider  the  question  of  the  alienability  or 
inalienability  of  Dotal  Property,  as  a  matter  of  public 
order.  He  denies  that  the  Roman  maxim,  framed  to 
encourage  second  marriages,  is  applicable  to  Christian 
States ;  and  maintains  strongly  the  authority  of  the  Law 
of  the  Matrimonial  domicil  over  all  immoveables  every- 
where, except,  indeed,  in  States  which  have,  by  express 
positive  law,  forbidden,  as  a  matter  of  public  policy,  the 
application  of  this  Law  to  immoveables,  within  the  limits 
of  their  territories  (o). 

CCCCLIV.  The  answer  to  the  two  last  questions  (7,  8) 
propounded  will  be  easily  anticipated. 

(7)  Where  there  has  been  an  express  contract,  the 
stipulations  contained  in  it  are  everywhere  of  binding 
force. 

(8)  With  respect  to  the  interpretation  of  such  a  con- 
tract, it  must  be  according  to  the  Law  of  the  Matrimonial 
domicil:  nor  in  this  case  is  there  even  the  presumj^tion 
which  arises  in  the  case  of  other  contracts,  that  the 
parties  intended  to  refer  to  the  lex  loci  contractus  (p). 

(o)  Rocco  is  very  clearly  of  the  same  opinion  :  "  S'  immagini  che  si 
stipuli  in  Napoli  un  contratto  di  matrimonio  con  le  forme  e  le  solen- 
nita  chieste  dalle  leggi  nostre.  S'  immagini  ancora  che  i  conjugi,  e 
massime  il  marito  possedano  alcuna  proprieta  immohiliare  nel  territorio 
Francese.  Poste  le  cose  dette  di  sopra,  senza  alcun  dubbio  questo 
contratto  al  pari  degli  altri,  come  la  pruova  della  convenzione  avuta 
fra  i  consorti  e  delle  mutue  loro  obbligazioni  e  diritti,  avra  effetto 
eziandio  sopra  i  beni  collocati  nell'  estere  contrade." — pp.  294-5. 

(p)  "  En  general  (M.  Demangeat  observes),  pour  interpreter  un  acte 
VOL.  IV.  Z 
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CCCCLV.  /5.  Upon  tlie  subject  of  the  property  of 
married  persons,  we  have  considered  the  opinions  of 
jurists,  and  the  decisions  of  judges,  in  those  States  of  the 
European  Continent  whose  jurisprudence  is  founded  on 
the  Roman  Law.  We  have  now  to  consider  the  Law  of 
England  and  of  the  United  States  of  North  America  upon 
the  same  subject :  and  first,  as  to  the  latter  country. 

CCCCLvi.  The  United  States  of  North  America  are 
governed  partly  by  the  English,  partly  (that  is,  in 
Louisiana)  by  the  Roman,  Law.  In  Louisiana  the  Law 
of  the  communio  honorum,  between  husband  and  wife, 
prevails.  Some  of  the  important  questions  which  have 
been  already  discussed  in  this  chapter  have  been  the 
subject  of  decisions  in  the  tribunals  in  that  State  before 
its  present  Revised  Code  was  passed,  which  contains 
special  provisions  thereupon. 

CCCCLVII.  The  Supreme  Tribunal  of  Louisiana  has 
holden — 

1.  That  the  Law  of  Community  is  a  Real  Statute 
relating  to  Things  rather  than  Persons. 

2.  That  where  there  is  an  Express  Contract,  that 
governs  all  previously  acquired  property. 

3.  That  where  there  is  no  Express  Contract,  the  Law 
of  the  Matrimonial  domicil  governs  the  subject. 

4.  In  both  cases  all  property  acquired  after  marriage 
by  persons  who  have,  since  their  marriage,  come  to  dwell 
in  Louisiana,  is  governed  by  the  Law  of  Community  which 
prevails  in  that  State. 

5.  It  is  not  competent  to  persons  residing  in  Louisiana 


dont  les  clauses  sont  obscures,  pour  suppleer  h,  ce  qu'il  y  a  d'insuffisant 
dans  I'expression  de  la  volonte  des  parties,  on  recourt  a  la  loi  du  lieu 
ou  Facte  a  ^te  pass^  :  il  est,  en  effet,  assez  naturel  de  presumer  que  c'est 
a  cette  loi  que  les  parties  ont  voulu  se  referer.  Mais  en  matiere  de 
conventions  matrimoniales  la  meme  pr^somption  ne  s'applique  plus,  et 
I'on  ne  tient  pas  compte  de  ce  que,  par  evenement,  ces  conventions 
auraient  et^  passees  au  mariage  lui-meme  celebre  ailleurs  qu'au  lieu  du 
domicile  du  mari." — Rev.  Prat,  uhi  supra,  p.  59. 
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to  enter  into  a  marriage  contract  which  provides  that 
the  effects  of  it  on  their  property  shall  be  governed  bj  a 
foreign  Law.  In  the  case  which  elicited  this  decision,  the 
marriage  was  celebrated  in  the  State  of  Louisiana  (q). 

6.  A  man  ran  away  with  a  young  lady  (r),  a  minor  of 
thirteen  years  of  age.  Both  of  them,  at  the  time,  were 
domiciled  in  Louisiana.  They  were  married,  without  the 
consent  of  her  parents,  at  Natchez,  in  Mississippi,  and 
they  then  returned  to  Louisiana.  The  wife  afterwards 
died,  while  they  were  living  in  that  State ;  after  her 
death,  her  mother  claimed  her  property,  as  it  would 
descend  by  the  Law  of  Louisiana.  The  court  pronounced 
in  favour  of  her  claim,  on  the  double  ground — 

(i.)  That  the  parties  had  the  State  of  Louisiana  in 
contemplation  of  their  contract. 

(ii.)  That  the  minor  could  not  remove  the  incapacity 
which  the  Law  of  her  domicil  (Louisiana)  had  affixed 
upon  her,  to  the  detriment  of  a  citizen  of  Louisiana. 
By  that  law  a  minor  who  marries  cannot  give  away  any 
part  of  his  property  without  the  sanction  of  those  whose 
consent  is  necessary  for  the  validity  of  the  marriage.  By 
the  Law  of  the  domicil,  the  mother  was  entitled  to  the 
inheritance  of  her  child.  It  was  not  the  Municipal  Law 
of  Mississippi  which  was  to  govern  the  case  ;  but  Inter- 
national Law,  according  to  which  personal  incapacities, 
affixed  by  the  Law  of  the  domicil,  travel  with  the  person 
whithersoever  he  goes  (s). 

(q)  Bourcier  v.  Lanusse,  3  Martins'  (Americ.)  Rep.  p.  581;  Story,  s. 
179. 

(r)  Le  Breton  Y.  Nouchet,  3  Martins'  (Americ.)  Eep.  p.  60;  Stonj, 
s.  180. 

(s)  This  doctrine  is  the  reverse  of  what  Story  has  holden  on  the 
vahdity  of  foreign  marriages  in  fraudem  legls  domesticse,  and  identical 
with  that  of  Continental  Jurists,  and  Mr.  Justice  Cresswell's  dictum  in 
Brook  V.  Brook  ;  therefore  Story,  though  he  adopts  these  Louisiana 
decisions  as  the  general  Law  of  the  North  American  United  States, 
says  "upon  some  of  the  doctrines  of  which,  as  stated  by  the  Court 
there,  perhaps,  may  be  reason  to  pause ;  but  the  grounds  are,  never- 
theless, stated  with  great  force." — Story,  s.  180. 

z  2 
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7,  A  marriage  settlement,  executed  in  another  State, 
where  the  parties  at  the  time  resided,  and  where  the 
property  was  situated,  if  valid  by  the  laws  of  the  place 
where  made,  cannot  be  affected  by  the  subsequent  dwell- 
ing of  the  parties  in  another  State  (t). 

CCCCLVIII.  Story  says  that  these  doctrines  of  the 
Louisiana  Courts  will,  "  most  probably,  form  the  basis  of 
"  the  American  jurisprudence  on  this  subject "  {u).  And 
he  lays  down  the  following  propositions  {x)  as  those 
which,  though  not  universally  established  or  recognized, 
are  nowhere  gainsaid  by  ''  domestic  authority,"  and  ought 
to  be  adopted. 

(1)  "  Where  there  is  a  marriage  between  parties  in  a 
"  foreign  country,  and  an  express  contract  respecting  their 
"  rights  and  property,  present  and  future,  that,  as  a  matter 
''  of  contract,  will  be  held  equally  valid  everywhere,  unless, 
"  under  the  circumstances,  it  stands  prohibited  by  the  Laws 
"  of  the  country  where  it  is  sought  to  be  enforced.  It  will 
"  act  directly  on  moveable  property  everywhere.  But,  as  to 
"  immoveable  property  in  a  foreign  territory,  it  will,  at 
"  most,  confer  only  a  right  of  action,  to  be  enforced  accord- 
''  ing  to  the  jurisprudence  rei  sitce  (y). 

(2)  "  Where  such  an  express  contract  applies  in  terms, 
"  or  intent  only,  to  present  property,  and  there  is  a  change 
"  of  domicil,  the  Law  of  the  actual  domicil  will  govern  the 
"  rights  of  the  parties  as  to  all  future  acquisitions  (z). 

(3)  "  Where  there  is  no  express  contract,  the  Law  of  the 
"  Matrimonial  domicil  will  govern,  as  to  all  the  rights  of 
"  the  parties  to  their  present  property  in  that  place,  and  as 
"  to  all  personal  property  everywhere,  upon  the  principle 
"  that  moveables  have  no  situs,  or  rather,  that  they  accom- 

(t)   Young  v.  Templeton^  4  Louis.  Ann.  p.  254. 

Story,  s.  182.  a. 

(h)  Ibid.  s.  183. 

(x)  Ibid.  ss.  184-188. 

(y)  Ibid.  s.  184. 

(z)  Ibid.  s.  185. 
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"  pany  the  person  everywhere.    As  to  immoveable  property, 
"  the  Law  rei  sitce  will  prevail  (a). 

(4)  "  Where  there  is  no  change  of  domicil,  the  same  rule 
"  will  apply  to  future  acquisitions  as  to  present  property. 

(5)  "  But,  where  there  is  a  change  of  domicil,  the  Law 
"  of  the  actual  domicil,  and  not  of  the  Matrimonial  domicil, 
"  will  govern  as  to  all  future  acquisitions  of  moveable  pro- 
"  perty ;  and,  as  to  all  immoveable  property,  the  Law  rei 
"sitce  (6). 

(6)  "  And  here  also,  as  in  cases  of  express  contract,  the 
"  exception  is  to  be  understood,  that  the  Law  of  the  place 
"  where  the  rights  are  sought  to  be  enforced,  do  not  pro- 
"  hibit  such  arrangements ;  for,  if  it  do,  as  every  nation 
"has  aright  to  prescribe  rules  for  the  government  of  all 
"  persons  and  property  within  its  own  territorial  limits,  its 
"  own  Law,  in  a  case  of  conflict,  ought  to  prevail  "  (c). 

CCCCLIX.  It  remains  to  consider  the  Law  of  England 
upon  the  subject  of  this  chapter,  which  is  not,  in  every  re- 
spect, identical  with  the  propositions  laid  down  by  Story. 

The  effect  ascribed  by  that  Law  to  a  foreign  marriage, 
must  be  considered,  both  as  to  Personal  and  Real  Property. 
And,  first,  it  may  be  well  to  state,  briefly,  the  Domestic  Law 
of  England — independently  of  any  express  contract — upon 
an  English  marriage  with  respect  to  both  kinds  of  Pro- 
perty. 

CCCCLX.  Speaking  generally,  by  the  common  Law  of 
England  [before  the  special  legislation  on  this  subject 
presently  referred  to],  all  the  Personal  Property  of  the 
v^ife,  whether  it  accrued  to  her  before  or  after  her  co- 
verture, was  conferred  by  marriage,  in  the  absence  of  ex- 
press contract,  upon  the  husband. 

Practically,  however,  this  rule  of  the  Common  Law 
seldom  operated  to  the  injury  of  the  wife  ;  for  the  Courts  of 


(a)  Story,  s.  186. 

(b)  Ibid.  s.  187. 

(c)  Ibid.  s.  188. 
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Equity  allowed  the  wife  to  have  a  separate  and  independent 
estate  in  whatever  propert}"  or  interest  was  secured  to  her 
through  the  medium  of  a  trustee ;  provided,  that  the  in- 
tention of  the  grantor  were  distinctly  declared,  that  she 
should  have  it  to  her  sole  and  separate  use.  And,  if  the 
wife  became,  during  her  coverture,  entitled  to  any  equi- 
table property,  not  settled  to  her  sole  and  separate  use, 
though  the  Courts  of  Equity  allowed  the  husband  to  claim 
it  as  his  own,  they  would  not  assist  his  claim,  except  on 
the  condition  of  his  making  an  adequate  provision  for  her 
out  of  the  fund,  unless  she  already  enjoyed  a  competent 
settlement,  or  freely  consented  to  its  being  paid  over  to  him 
without  condition. 

CCCCLXI.  As  to  that  peculiar  portion  of  Personal 
Property  called  chattels  real,  the  law  was,  that,  as  to  terms 
of  years  and  other  chattels  real,  of  which  the  woman  was 
possessed  at  the  time  of  the  marriage,  or  which  accrued  to 
her  during  coverture,  the  husband  became,  by  the  marriage, 
possessed  of  them  in  her  right ;  and  he  was  entitled,  not 
only  to  the  profits  and  the  management  during  their  joint 
lives,  but  he  also  might  dispose  of  them  as  he  pleased  by 
any  act  during  the  coverture  ;  and  they  were  liable  to  be 
taken  in  execution  for  his  debts ;  and,  if  he  survived  her, 
they  were  absolutely  his ;  but  he  could  not  devise  them  by 
will :  and,  if  he  made  no  disposition  of  them  in  his  lifetime, 
and  she  survived  him,  they  remained  to  her  at  his  death, 
by  virtue  of  her  original  title,  and  did  not  go  to  his  execu- 
tors (d), 

CCCOLXII.  As  to  Eeal  Property,  the  law  was,  that  all 
freeholds  of  which  the  wife  was  seised  at  the  time  of  the 
marriage,  or  afterwards,  were  by  law  vested  in  the  husband 
and  wife,  during  the  coverture,  in  right  of  the  wife.  During 
their  joint  lives,  the  husband  was  entitled  to  the  profits, 
and  had  the  sole  control  and  management ;  but  could  not 
convey  or  charge  the  lands  for  any  longer  period  than  while 


(d)  Stephen^s  (BlacJcstone' s)  Coram.  Book  iii.  chap.  ii. 
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his  own  interest  continued.  If  her  real  estate  were  an 
estate  of  inheritance,  whether  fee  simple  or  fee  tail,  and  he 
had  had  actual  seisin  thereof,  and  there  had  been  a  child 
of  the  marriage  born  alive  and  capable  of  inheriting  the 
property,  the  husband,  upon  the  wife's  decease,  became 
solely  seised  of  such  estate  for  his  life,  and  was  said,  in 
that  case,  to  be  tenant  by  the  curtesy  of  England.  But, 
subject  to  these  limited  rights  of  the  husband,  the  free- 
holds of  the  wife  were  not  aflPected  by  the  marriage,  and 
continued  to  belong  to  her  and  her  heirs  (/). 

[CCCCLXII.A.  The  law  was  in  some  respects  modified  by 
the  two  Married  Women's  Property  Acts  of  1870  and  1874, 
which  among  other  provisions  enacted  that  any  property 
coming  under  an  intestacy  to  a  wife  married  after  9th  August, 
1870,  and  any  earnings  gained  by  a  wife,  should  belong  to 
her  independently  of  her  husband.  Both  these  Acts  were 
repealed  by  the  Married  Women's  Property  Act  1882  (g), 
which  abrogated  the  ancient  rule  of  the  Common  Law  and 
practically  placed  a  married  woman  with  regard  to  acquir- 
ing, holding,  and  disposing  of  real  or  personal  property,  and 
making  contracts  binding  such  property,  on  the  footing 
of  a  feme  sole. 

The  Act  left  untouched  previously  acquired  interests 
of  the  husband  in  the  case  of  a  marriage  contracted  before 
the  commencement  of  the  Act  (January  1st,  1883),  and  did 
not  interfere  with  existing  marriage  settlements,  nor  with 
the  power  (except  as  to  one  point  in  favour  of  creditors  of 
the  wife)  to  make  them  in  future. 

The  Act  applies  to  Ireland,  but  not  to  Scotland,  the  law 
of  which  country  is  regulated  by  a  separate  Act,  passed  in 
1881,  and  containing  analogous  provisions  (h). 

The  passing  of  these  Acts  has  so  materially  altered 
the  law  that  it  has  been  thouojht  desirable  to  state  all  the 


(f)  Stcplienh  (Blackstone's)  Comm .  uhi  sup. 
[(q)  45  &  46  Vic.  c.  75. 
{h)  44  &  45  Vic.  c.  21.] 
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propositions  in   §§   CCCCLX,  CCCCLXI,  &  CCCCLXII 

in  the  past  tense,  though  there  are  still  transitional  cases 
to  which  the  old  law  applies.] 

CCCCLXIII.  In  England  there  are  two  modes  of  pro- 
viding for  the  wife  out  of  the  husband's  real  estate  : — 

1.  By  Dower. 

2.  By  Jointure,  or  Settlement ;  that  is,  what  has  been 
called  express  contract, 

1.  Dower  is  the  provision  made  by  the  Common  Law, 
for  the  support  of  the  wife,  and  the  nurture  and  education 
of  younger  children. 

It  is  thus  described  by  Littleton  (i) : — "  Tenant  in  Dower 
"  is,  where  a  man  is  seised  of  certain  lands  or  tenements  in 
"  fee  simple,  fee  tail  general,  or  as  heir  in  special  tail,  and 
"  taketh  a  wife  and  dieth,  the  wife,  after  the  decease  of  her 
"  husband,  shall  be  endowed  of  the  third  part  of  such  lands 
"  and  tenements  as  were  her  husband's  at  any  time  during 
"the  coverture,  to  have  and  to  hold  to  the  same  wife  in 
"severalty  by  metes  and  bounds,  for  term  of  her  life, 
"  whether  she  hath  issue  by  her  husband  or  no,  and  of  what 
"age  soever  the  wife  be,  so  as  she  be  past  the  age  of 
"  nine  years  at  the  time  of  the  death  of  her  husband." 

[CCCCLXIV.A.  (h)  Before  1834  the  right  of  Dower  at- 
tached only  to  the  legal  and  not  to  the  equitable  estates  of  the 
husband,  and  advantage  was  taken  of  this  to  defeat  it  by 
various  devices  of  conveyancing.  By  3  &  4  Will.  IV.  c.  105, 
Dower  has  been  extended  to  equitable  estates,  but  is  made 
completely  dependent  upon  the  will  of  the  husband.  The 
law  of  Dower  is  now  rarely  called  into  force,  being  com- 
monly superseded  by  the  express  contract  of  the  parties. 

CCCCLXV.A.  2.  What  is  known  as  a  legal  "  Jointure  " 
was  first  authorized  by  the  6th  section  of  the  Statute  of 
Uses  (I),  under  which  Dower  might  be  barred  by  the  wife's 

(i)  Section  36. 

(k)  §§  cccclxiv.    and   cccclxv.    of  the   former   edition   have   been 
omitted,  as  the  law  to  which  they  referred  is  obsolete. 
(0  27  Henry  VIII.  c.  10. 
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acceptance  in  satisfaction  thereof,  previously  to  marriage, 
of  a  competent  livelihood  of  freehold  lands  and  tenements 
to  be  enjoyed  after  the  death  of  the  husband  for  the  life  of 
the  wife  at  least.  This  method  fell  into  desuetude,  and 
the  section  was  repealed  in  1863  by  the  Statute  Law 
Revision  Act. 

Provision  for  the  wife  is  now  made,  as  a  general  rule, 
by  express  contract  contained  in  settlements  drawn  up  in 
each  case  previously  to  the  marriage.] 

OCCCLXYI.  The  decisions  of  the  English  Tribunals 
establish,  as  a  maxim  of  English  Jurisprudence,  that 
where  there  is  an  express  contract,  it  is  governed,  as  to  its 
construction,  by  the  Law  of  the  Matrimonial  domicil. 

CCCCLXYII.  In  Dues  v.  Smith  (|>)— one  of  the  early 
cases — the  Master  of  the  Rolls,  in  1822,  made  an  Order 
that  money  belonging  to  the  wife  be  paid  to  the  husband, 
the  parties  being  subjects  of  Denmark,  and  the  Law  of 
that  country  not  requiring  a  settlement. 

CCCCLXYIII.  In  the  case  of  Anstruther  v.  Adair  (q), 
it  was  decided  by  Lord  Chancellor  Brougham,  in  1834, 
that  where  a  contract  is  made  between  persons  domiciled 
in  a  foreign  country,  and  in  a  form  known  to  the  Law  of 
that  country,  the  Court,  in  administering  the  rights  of 
parties  under  it,  will  give  it  the  same  construction  and 
effect  as  the  foreign  Law  would  have  given  to  it.  Where, 
therefore,  a  domiciled  Scotchman  is  entitled,  in  Scotland, 
by  virtue  of  a  Marriage  Contract  executed  there,  and  in 
the  Scotch  form,  to  receive  whatever  property  accrued  during 
coverture  to  his  wife,  this  Court  will  enforce  his  right,  as 
against  any  such  property  coming  within  its  jurisdiction, 
and  will  not  raise  an  English  equity  for  a  settlement  in 
favour  of  the  wife,  in  opposition  to  the  provisions  of  the 
Scotch  contract. 

CCCCLXIX.  In  Byam  v.   Byam,  in    1854,   Sir  John 


(p)  Jacohh  Rep.  p.  544. 

(q)  2  Mijlne  &  Keene,  p.  513. 
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Eomillj,  M.R.,  in  his  judgment,  observed : — "  This  is  a 
"  cause,  the  object  of  which  is,  to  obtain  from  the  Court 
"  its  opinion  upon  the  construction  to  be  put  on  certain 
"  articles  of  Marriage,  entered  into  between  Major-General 
"  Bjam  and  his  wife,  then  Miss  Temple,  at  Florence,  in 
"the  month  of  September,  1829.  Properly  speaking,  a 
"  marriage  settlement  ought  to  be  executed  in  pursuance 
"with  those  articles,  carrying  their  executory  provisions 
"  into  eflPect.  The  parties,  however,  are  desirous  to  avoid 
"that  expense,  and  this  object  may  be  accomplished  by 
"  obtaining  from  this  Court  a  declaration  as  to  the  true 
"  meaning  of  the  articles,  upon  which  declaration  the 
"  parties  will  be  able  to  act,  without  causing  a  formal 
"  instrument  to  be  prepared  and  executed.     .     .     . 

"  The  articles  were  executed  at  Florence,  and  were  drawn 
"  up  in  the  Italian  language  ;  a  translation,  however,  is 
"  verified,  for  the  purposes  of  this  cause,  and  it  is  not  dis- 
"  puted  ;  and,  indeed,  it  is  so  expressed  in  the  body  of  the 
"  deed  itself,  that  this  is  an  instrument  entered  into  be- 
"  tween  English  subjects,  and  to  be  construed  according  to 
"  English  rules  of  construction  "  (r). 

CCCCLXX.  English  subjects  may  agree  that  their 
contract  shall  be  according  to  a  Foreign  Law.  In  the 
case  of  Este  v.  Smyth  (s),  before  the  Master  of  the  Rolls, 
in  1854,  it  appears  that  doubts  were  raised  whether  a 
marriage  between  English  subjects,  at  the  British  Em- 
bassy in  Paris,  would  be  recognized  as  valid  by  the 
French  Tribunals,  and  whether  an  antenuptial  settlement, 
in  the  French  form,  followed  by  such  a  marriage  only, 
would  be  holden  operative  in  France.  In  this  case  a 
Marriage  Contract  was  entered  into  in  Paris  between  two 
Enghsh  subjects,  according  to  the  formalities  required, 
by  the  French  Law,  in  anticipation  of  a  marriage  to  be 
solemnized  "  suivant  la  hi.''*     A  valid  English  marriage 


(r)  19  Beavan's  Rep.  at  pp.  62  63. 
(s)  18  ibid.  p.  112. 
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took  place  at  the  Embassy,  but  no  marriage  ceremony 
took  place  according  to  the  French  forms  and  solemnities. 

It  was  holden  that  the  marriage  "  suivant  la  loi  "  was 
fulfilled  by  the  English  marriage,  and  that  the  settlement, 
heing  to  regulate  an  English  marriage,  was  valid  here,  not- 
withstanding that,  according  to  the  French  Law,  the 
marriage  and  the  settlement  might  be  inoperative ;  it 
was  therefore  decided  in  this  case,  contrary,  it  will  be 
remembered,  to  the  decision  of  the  American  Court  {t), 
that  English  subjects,  on  their  marriage,  may  stipulate 
that  their  marriage  rights  shall  be  regulated  by  the  Law 
of  a  foreign  country,  and  this  Court  will  enforce  such  a 
contract. 

CCCCLXXI.  In  a  recent  case  the  proposition — that 
the  Marriage  Contract  is  regulated  by  the  Law  of  the 
domicil  of  the  parties  at  the  time  when  the  contract  was 
entered  into — was  laid  down  as  an  unquestionable  maxim 
of  English  Jurisprudence  {u). 

CCCCLXXII.  In  Duncan  Y,  Cannan,  Sir  John  Romilly, 
M.R.,  in  giving  judgment,  reviewed  all  the  former  de- 
cisions {x).  He  said  : — "  The  question,  as  it  appears  to  me, 
"  may  be  properly  thus  stated  : — Did  the  change  of  domicil 
"  superinduce  a  disability  in  the  wife  to  give  a  receipt  not 
*'  existing  hy  the  Scottish  law  f  I  am  of  opinion  that  it  did 
*'  not,  and  that  to  hold  that  it  did,  would  be,  in  reality,  to 
"  hold  that  the  construction  of  the  contract  is  different 
*'  in  England  from  what  it  is  in  Scotland.  When  these 
"  parties  entered  into  the  marriage  contract,  they  agreed 
"  that  the  joint  receipt  of  the  wife  and  husband  should  be 
"  a  good  discharge  to  any  person  who  paid  to  them  after- 
'^  acquired  property  of  the  wife.  This  is,  in  my  opinion, 
"  the  effect  of  the  contract,  as  established  by  the  opinions 
"  of  the  Scottish  lawyers.     It  is,  as  it  appears  to  me,  a 


(t)  Vide  supra,  §  cccclvii. 

(u)  Be  Wrighfs  Trusts  (1856),  2  Kay  ct-  Johnson's  Rep.  p.  595. 

(x)  18  Beavaiih  Bep.  at  p.  141. 
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"  part  of  the  contract,  according  to  the  construction  of 
"  the  Law  of  the  country  which  governs  it,  that  the 
"  married  woman  may,  in  this  respect,  act  as  a  feme  sole, 
"  and  give,  or  concur  in  giving,  a  receipt.  If  I  am  right 
"  in  considering  tPiis  to  be  a  question  of  construction,  this 
"  settles  the  matter.  If  the  English  words,  '  that  the 
"  '  after-acquired  property  should  be  for  the  sole  and 
"  '  separate  use  of  the  wife  absolutely,'  had  been  inserted 
"  in  this  contract,  she  could,  according  to  the  English 
"  Law,  have  given  a  good  receipt  for  the  money,  and  she 
"  might  have  dealt  with  it  as  she  pleased,  and  might  have 
"  authorized  it  being  paid  to  her  husband.  Such  words 
"  were  not  inserted  in  the  contract,  because  they  are  not 
"  words  used  in  such  instruments  according  to  the  Scottish 
''  form ;  but  the  evidence  shows  that  the  words  used  in 
"  the  contract  have,  in  Scotland,  so  far  as  regards  the 
"  extent  of  the  interest  of  the  wife  in  this  property,  the 
"  same  effect  as  would  have  been  given  in  an  English 
"  settlement  to  the  words  I  have  above  suggested,  if  they 
"  had  been  introduced.  To  create  a  disability  in  one  of 
"  two  parties  to  a  foreign  contract,  not  existing  according 
"  to  the  law  which  governs  the  contract,  solely  by  reason 
"  of  the  change  of  domicilof  the  contracting  parties  to  a 
'^  country  where  such  a  disability  exists,  appears  to  me  to 
"  be  contrary  to  the  principles  governing  such  cases.  It 
"  would  be,  I  think,  to  hold  that  a  contract  is  to  bear  a 
"  different  meaning  according  to  the  place  where  it  is 
"  acted  upon.  I  do  not  find  that  any  of  the  cases  cited 
"  lead  me  to  the  conclusion  that  such  a  disability  would 
"  be  produced  by  such  a  change  of  domicil. 

"  The  cases  principally  relied  upon  appear  to  me  to 
''  confirm  this  view  of  the  case.  In  Fouhert  v.  Turst  (y), 
"  a  gentleman  and  lady  had  married  in  Paris,  and  had 
"  entered  into  a  Marriage  Contract.  It  was  admitted  that 
"  the  custom  of  Paris  would  not  follow  them  to  London, 

{y)  1  Bro.  Pari  Cases  (2nd  ed.)  p.  129. 
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'  whither  they  had  gone  to  reside ;  but  the  Court  held, 
'  that  the  true  construction  of  the  contract  was,  that  the 
'  custom  of  Paris  should  regulate  the  distribution  of  their 
'  estate.  This  made  the  question  of  domicil  immate- 
'  rial,  and  then  the  Court  acted  upon  that  contract  {z). 
'  In  a  late  case  of  JEste  v.  Smyth  {a),  I  acted  on  the  same 
'  principle.  The  case  of  LasJdey  v.  Hogg  (b)  establishes 
'  the  same  principle.  The  Custom  and  Law  of  the  Country 
'  will  follow  the  Domicil,  hut  only  where  the  contract  of  the 
'  parties  is  silent  ;  where  the  contract  governs  the  distribution 
'  or  the  payment,  this  must  he  the  same  wherever  it  is  acted 
'  upon.  The  case  of  Macdonald  v.  Macdonald  (c),  which 
'  was  cited,  only  shows  that  the  duties  and  obligations  of 
'  persons  must  vary  with  the  change  of  domicil,  but  this 
'  only  so  far  as  they  are  not  bound  by  contract.  Don  v. 
'  Lippmann  [d)  merely  establishes  this  proposition,  that, 
'  though  a  foreign  contract  must  be  construed  as  it  would 
'  be  in  the  country  which  governs  it,  the  mode  of  enfor- 
'  cing  it  must  be  according  to  the  Law  of  the  country  in 
'  which  that  event  takes  place ;  and  that,  on  this  prin- 
'  ciple,  the  Law  of  Prescription  obtaining  in  the  country 
'  where  the  contract  was  sought  to  be  enforced,  must  pre- 
'  vail ;  in  fact,  it  was  there  held  not  to  be  a  question 
'  of  construction  of  contract,  but  of  the  mode  in  which  it 
'  should  be  enforced. 

"  The  case  of  the  Duchess  of  BucMngham  v.  Winter- 
'  bottom  (e),  which  is  peculiar,  does  not  appear  to  me  to 
'  afPect  the  general  proposition  I  am  now  stating ;  and 
^the  case  of  Anstruther  v.  Adair  (/)   supports  the  view 


{z)  See  Westlake,  ss.  35-38. 
(a)  18  Beavan's  Rep.  p.  112. 

(6)  Reported  in  the  Appendix  to  Mr.  Robertson's  work  on  Succes- 
sions. 

(c)  8  Coiirt  of  Session  Cases,  p.  830. 

(d)  5  Clark  <h  Fin.  Rep.  p.  1. 

(e)  13  Court  of  Session  Cases,  p.  1129. 
(/)  2  Mylne  &  Keene  Rep.  p.  513. 
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"  that  the  Court,  administering  the  rights  of  parties  under  a 
^'foreign  contract,  vjill  give  it  the  same  effect  as  the  Law  of 
"  that  country  would  have  given  to  it,  whatever  may  he 
"  the  domicil  of  the  parties  to  it ;  and  I  acted  on  this  view 
"  in  the  case  of  Este  v.  Smyth  "  {g). 

CCCCLXXIII.  It  may  be  received,  therefore,  as  a 
maxim  of  English  jurisprudence,  that  change  of  domicil 
does  not  affect  the  construction  of  an  express  Contract  of 
Marriage. 

CCCCLXXIY.  In  a  later  case,  Watts  v.  Shrimpton  {h), 
before  the  Master  of  the  Rolls,  in  1855,  it  appeared 
that  an  Englishwoman  married  a  domiciled  Frenchman. 
Articles  were,  previously  to  the  marriage,  executed  in  the 
i]iiglish  form,  by  which  the  wife  became  entitled  to  200^. 
a  year.  Her  husband  afterwards  separated  from  her, 
and  subsequently  the  French  Court  condemned  her  for 
adultery.  It  was  holden  that  the  Contract  of  Marriage 
was  English,  and  that  the  rights  of  the  parties  were  to  be 
regulated  by  the  English  Law,  Sind  further  property  of  the 
■wife  having  fallen  into  possession,  and  the  moral  conduct 
of  both  parties  being  reprehensible,  the  income  of  the 
fund  was  ordered  to  be  equally  divided  between  them. 

CCCCLXXV.  According  to  this  case,  property,  there- 
fore, not  included  in  the  express  contract,  is  governed  by 
the  Law  of  the  actual  domicil. 

CCCCLXXV.A.  Van  Grutten  v.  Dighy  {i)  was  the  case 
of  a  marriage  in  France  between  a  domiciled  Frenchman 
and  an  Englishwoman.  The  lady's  property  was,  previousl}^ 
to  the  marriage,  settled  by  a  marriage  settlement  in  the 
usual  English  form.  This  settlement,  however,  was  in- 
valid by  the  Law  of  France,  as  wanting  in  the  forms  re- 
quired by  the  French  Law. 

After  the  marriage,  the  husband  filed  a  bill  to  have  the 


(g)  [Duncan  v.  Cannan  affirmed  on  appeal,  7  D.  M.  d;  G.  Rep.  p.  78.] 
(/*,)  21  Beavmi's  Rep.  p.  97. 
(i)  31  Beavan^s  Rep.  p.  561. 
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settlement  declared  invalid,  and  the  property  handed  over 
to  him  as  entitled  thereto  by  the  Law  of  France.  The 
bill  was  dismissed. 

CCCCLXXVI.  The  foregoing  cases  belong  to  the  cate- 
gory of  marriages  accompanied  by  an  express  contract  as 
to  property.  There  can  be  no  reasonable  doubt  that  the 
same  principle  is  applicable  to  property  accruing  to  mar- 
ried persons  which  has  not  been  the  subject  of  express 
contract — the  principle,  namely,  that  the  Law  of  the  Ma- 
trimonial domicil  will  govern  the  rights  of  the  husband 
and  wife,  as  to  their  property  (^^) . 

CCCCLXXVII.  That  such  is  the  English  Law  seems 
to  have  been  assumed  by  the  analogy  adopted  in  the  follow- 
ing case,  which  related  immediately  to  the  ex-territorial 
effect  of  a  foreign  sentence  in  a  matter  of  commission  of 
bankruptcy  (k).  In  this  case.  Lord  Meadowbank  observed, 
"I  remember  the  judgment  in  Struther^s  case  being  pro- 
"  nounced.  I  can  tell  your  Lordships  that  it  was  a  most 
"  important  case,  though  I  thought  it  went  a  step  beyond 
"  the  rules  of  International  Law.  For  it  was  formerly  a 
"  principle  that  a  judicial  transfer  only  operated  intra 
"  territorium,  and  had  no  binding  influence  beyond  it.  So 
"  much  had  this  been  the  known  understanding  of  the  Law 
"  of  Scotland,  that  I  remember  struggling  with  difliculty 
"  at  the  bar,  in  a  case  where  the  English  assignees  had 
"  obtained  a  decree  against  their  debtor,  to  enable  them  to 
"  prevail  over  a  subsequent  arrestment.  The  question  was, 
"  whether  the  commission  was  a  proper  mode  of  transfer- 
"  ring  the  dominion  in  Scotland.  I  succeeded  in  the  case. 
"  The  Court  held  that  there  was  a  title  to  pursue,  but  that 
"  it  required  the  interposition  of  the  Scotch  magistrate  to 
"  give  it  effect ;  that,  in  short,  I  had  a  good  title,  if  I  chose 


[(ii)  See  Collis  v.  Hector,  L.  R.  19  Equity,  p.  334  ;  De  Greuchy  v. 
Wills,  L.  R.  4  C.  P.  D.  p.  3G2.] 

(k)  The  Royal  Bank  of  Scotland  v.  Cuthhert,  Rosens  {Bankruptcy)  Rep. 
vol.  i.  p.  481,  Appendix  (a.d.  1813). 
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"  to  render  it  eflPectual.  I  remember,  I  thought  that  it 
"  was  a  difficult  thing  to  deviate  so  far  from  principle  as 
"  to  transfer  property  in  Scotland  without  regard  to  our 
"  own  forms  and  rules,  and  without  an  intimation  of  the 
"  assignment  or  anything  done  to  attach  the  property 
"  according  to  our  own  Law.  But,  what  I  yielded  to,  was 
"  the  consideration  that  it  had  been  recognized  as  Law  by 
"judgments  of  the  Chancellor  for  so  long  a  period  that  it 
"  might  be  considered  as  a  principle  of  the  Law  of  Nations. 
*'  Equiparating  this  case  to  the  ordinary  case  of  transference 
"  by  contract  of  Marriage,  when  a  lady  of  fortune,  having  a 
"  great  deal  of  money  in  Scotland,  or  stoch  in  the  hanJcs,  or 
"  public  companies  there,  marries  in  London,  the  whole 
"  property  is,  ipso  jure,  her  husband's.  It  is  assigned  to  him. 
"  The  legal  assignment  of  a  marriage  operates  without  regard 
"  to  territory,  all  the  world  over.  Feeling  this,  and  seeing 
"  the  predominant,  the  irresistible  necessity,  in  point  of  ex- 
"  pediency,  of  adopting  the  rule  that  Lord  Hardwicke 
"  adopted  in  one  of  the  cases  mentioned  in  the  papers,  I, 
"  for  one,  am  bent  to  the  necessity  of  giving  effect  to  the 
"  principle,  where  a  departure  from  it  would  be  attended 
"  with  such  inextricable  confusion." 

CCCCLXXVIII.  The  same  principle  seems  to  have 
been  the  foundation  of  the  recent  case  of  M'Gormick  v. 
Garnett  {I),  in  which  it  was  decided  that  where  a  husband 
and  wife  are  domiciled  in  Scotland,  in  which  country  a,  wife 
has  no  equity  to  a  settlement,  the  English  Court  will  order 
payment  of  the  wife's  legacy  to  an  assignee  of  the  husband. 

CCCCLXXIX.  There  does  not  appear  to  have  been  any 
English  decision  upon  the  point,  whether  in  the  absence 
of  an  express  contract  (m),  and  in  the  event  of  a  change 
of  domicil,  the  Law  of  the  actual  domicil,  or  of  the  matri- 
monial domicil,  should  govern  the  property  of  married  per- 


(l)  5  De  Gex,  M.  &  G.  p.  278  (1854). 

(m)  In  the  case  of  Watts  v.  Shrimpton,  mentioned  above,  there  had 
been  an  express  contract,  vide  supra,  §  cccclxxiv. 
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sons,  nor  whether  a  distinction  is  to  be  made  between 
property  accruing  before  and  after  the  change  of  domicil. 
It  seems  to  the  writer  of  these  pages,  that,  as  to  property 
accruing  before  the  marriage,  it  must  obviously  be  con- 
sidered that  the  wife's  rights  have  vested,  and  cannot  be 
affected  by  any  subsequent  conduct  or  acts  of  the  husband ; 
and  that  the  same  principles  will,  on  examination,  be  found 
applicable  to  property  accruing  after  the  marriage :  in  other 
words,  that  the  reasoning  of  Savigny,  and  of  the  jurists 
who  agree  with  him,  is  both  superior  to  that  of  Story,  and 
more  in  harmony  with  the  English  decisions  which  have 
been  just  mentioned  (n). 

[(n)  In  support  of  this  opinion,  see  Westlake^  s.  32  (p.  64  of  edition 
1880)  and  cases  there  cited.] 


VOL.  IV.  A  A 
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CHAPTER  XX. 

MISCELLANEOUS  INCIDENTS  TO  MARRIAGE. 

CCCCLXXX.  In  the  last  chapter,  the  effect  of  Mar- 
riage upon  the  property  of  married  persons  was  considered : 
in  this  it  is  proposed  to  notice  some  miscellaneous  incidents 
to  the  contract. 

CCCCLXXXI.  (1)  Does  a  Change  of  Domicil  affect 
the  Status  of  the  married  parties  P 

"  Whatever  contrariety  of  opinion,"  Mr.  Burge  (a)  ob- 
serves, "  may  exist,  respecting  the  effect  of  a  change  of 
"  domicil  on  rights  of  property  acquired  under  the  Law  of 
"  the  matrimonial  domicil,  there  is  a  general  concurrence 
"  amongst  jurists  (h)  in  holding  that,  although  the  Law 
"  which  confers  those  rights,  powers,  and  capacities,  is 
''  strictly  a  Personal  Law,  yet  its  influence  exists  so  long 
"  as  the  parties  remain  subject  to  ifc  by  retaining  their 
"  matrimonial  domicil.  When  they  quit  that  domicil, 
"  and  establish  another,  their  Status  is  governed  by  the 
"  Law  of  the  latter,  and  their  capacities  and  powers  are 
"  those  which  that  Law  confers." 

CCCCLXXXII.  President  Bouhier  (c)  maintains  an 
opposite  opinion,  on  the  ground  that  the  Status  of  the  wife 
ought  not  to  depend  on  the  caprice  of  the  husband.     Such 

(a)  Comm.  vol.  i.  p.  253. 

(h)  Rodenhurg,  l)e  Jure,  tit.  ii.  pars  alt.  c.  i.  p.  105. 
J.    Voet,  De  Judiciisy  lib.  v.  t.  i.  n.  101. 
Boidlenois,  Traite  <i'C.,  tome  i.  tit.  i.  c.  ii.  Obs.  iv.  p.  61. 
Pothier,  CEum~es,  tome  x.  p.  3.    (Introd.  Gen.  chap.  i.  ss.  10,  13.) 
(c)  Les  Coutumes  du  Duche  de  Bourgocjne,  avec  les  observations  du 
President  Bouhier,  c.  xxiii.  n.  3,  cited  in  Barge. 
Comm.  vol.  i.  p.  257. 
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a  doctrine,  he  contends,  flies  in  tlie  face  of  the  rule  of  Law 
which  does  not  allow  a  right  once  duly  acquired  to  be  taken 
away  without  the  consent  of  the  person  possessed  of  it.  It 
cannot  be  said  that  a  wife  submits  herself  even  tacitly  to  the 
Law  of  the  new  domicil ;  she  only  obeys. 

Merlin,  in  his  first  edition,  adopted  this  opinion  ;  and  in 
his  second  (not  a  solitary  instance),  rejected  it,  and  admitted 
that  the  Status  must  be  governed  by  the  Law  of  the  actual 
domicil  (dl). 

CCCCLXXXIII.  An  important  case,  upon  the  prin- 
ciple now  under  discussion,  was  decided  in  the  Court  of 
Session  in  Scotland,  in  1846  (e).  In  this  case  it  was 
sought  to  compel  an  English  mother  to  aliment  a  child 
born  in  Scotland.  The  following  remarks  were  made  by 
the  Judges  as  to  the  effect  of  domicil  upon  Status,  and 
the  recognition  of  that  effect  by  the  country  in  which  a 
person,  domiciled  elsewhere,  happened  to  be.  The  Lord 
President  said  : — "  I  have  great  difficulty,  moreover,  in 
"  holding  that  her  liability  is  to  be  determined  by  the  Law 
''  of  Scotland ;  and  I  am  rather  inclined  to  the  opinion  that 
"  she  has  the  Status  of  an  Englishwoman,  and  that  it  is  the 
"  Law  of  the  country  of  her  domicil  that  must  determine  her 
"  obligations  now.'* 

Lord  Mackenzie,  in  the  same  case,  said  : — "  But  the 
"  inclination  of  my  opinion  is  to  hold  that  she  is  not 
"  subject  to  the  Law  of  this  country.  The  child  was 
"  certainly  born  in  Scotland;  but  the  mother  long  since 
"  removed  to  England  and  acquired  an  English  Status, 
"  If  an  English  couple  were  to  come  here  and  acquire  a 
"  Scotch  domicil,  they  would  not  import  the  English  law 
"  of  Status  with  them,  with  the  view  of  excepting  thoiu 
"  from  the  obligation  to  aliment  children,  imposed  upon 
"  parents  by  the  Law  of  Scotland.     In  the  case  of  Maid- 


id)  Merlin,  Rep.  Autorisation  Maritale  X.  §  iv.  (p.  243,  ed.  1825). 

Burge,  ithi  sup. 

(<?)  Macdonald  v.  Macdonald,  8  Court  of  Session  Cases,  p.  830. 

A  A  2 
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"  me7it,  where  an  English  mother  was  sought  to  be  made 
"  liable  to  a  child  in  aliment,  according  to  the  Law  of 
"  Scotland,  the  point  was  not  argued.  On  the  whole,  I 
"  think  we  ought  to  know .  what  is  the  English  Law  as 
"  to  the  liability  of  children  and  parents  in  regard  to 
"  aliment." 

Lord  Fullerton  said  : — "  It  has  been,  indeed,  contended 
"  that  the  claim  originated  at  the  child^s  hirth,  when  the 
"  mother  was  subject  to  the  Scotch  Law,  and  that  it  remained 
''  in  abeyance  till  the  circumstances  of  the  child  sanctioned  a 
"  claim  for  aliment.  But  the  obligation  to  aliment  is  not  a 
"  contingent  debt  of  this  sort.  There  was  no  debt  contracted 
"  at  birth.  The  foundation  of  the  claim  is,  that,  after  the 
"  birth,  circumstances  arose  which  warrant  a  demand  for 
"  aliment ;  but  the  obligation  only  comes  into  existence  at 
"  the  time  when  the  necessity  or  poverty  of  the  child  re- 
"  quires  the  relief.  Therefore,  it  is  the  Law  of  England, 
"  the  Law  of  her  domicil  now,  which  must  declare  the  extent 
"  a7id  measure  of  her  liability  ;  and  if  the  case  is  to  be 
"  further  proceeded  with,  we  must  take  the  opinion  of 
"  Englisb  lawyers  as  to  the  Law  of  England"  (/). 

Lord  Jeffrey  said : — "  The  whole  duties  and  liabilities  of 
Personal  Status  are  undeniably  changed  according  to  the  Law 
"  of  every  new  domicil.  With  regard  to  the  subsisting 
"  and  current  obligations  arising  from  Status,  the  Law  of 
"  the  country  where  the  duties  are  to  be  fulfilled  must  be 
"  clearly  the  Law  to  measure  their  extent ;  and,  there- 
"  fore,  if,  by  the  Law  of  England,  this  claim  cannot  be 
"  sustained,  we  must  refuse  to  give  it  force  "  (g). 

It  is  important  to  observe  that  this  judgment  was 
mainly  founded  on  the  position  that  the  obligation — on 
the  part  of  the  mother — to  aliment,  was  not  an  obligation 
contracted  at  the  time  of  the  birth  of  the  child,  but  arose 


(/)  Macdonald  v.  Macdonald,  8  Court  of  Session  Cases,  p.  836. 
(g)  Ibid.  p.  837. 
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from  subsequent  circumstances.  This  decision  is,  there- 
fore, not  inconsistent  with  the  doctrine  presently  to  be 
considered,  that  the  Law  of  the  place  of  residence  may 
enforce  certain  obligations  arising  out  of  the  Marriage 
Contract. 

CCCCLXXXIV.  (2)  With  respect  to  the  obligations 
contracted  by  a  wife. 

They  may  be  contracted  in  a  State  in  which  her  hus- 
band may  not  be  domiciled,  and  by  the  Law  of  that  State 
the  wife's  incapacity,  or  the  husband's,  may  be  greater  or 
less  than  by  the  Law  of  his  domicil.  Here  again  Mr. 
Burge  observes  (h)  : — "  According  to  the  doctrine  held  by 
"  all  jurists  {i),  the  wife  retains  the  incapacity  to  which 
"  she  was  subject  by  the  Law  of  the  husband's  domicil ; 
"  and,  therefore,  the  validity  of  an  obligation,  in  respect 
"  of  her  capacity,  and  of  the  nature  of  the  authority  to 
"  be  given  by  the  husband  to  enable  her  to  act,  must  be 
"  determined  by  that  Law,  and  not  by  the  Law  of  the 
"  place  in  which  the  obligation  was  contracted." 

(3)  With  respect  to  gifts  between  husband  and  wife. 

This  question  is  also  to  be  decided  by  the  Law  of  the 
husband's  domicil ;  it  is  a  matter  connected  with,  and 
dependent  upon,  the  Status,  and  governed,  therefore,  by 
the  Personal  Law. 

On  this  ground  was  founded  an  important  arret  of 
the  Court  of  Paris  (^).  A  foreigner,  domiciled  in  France, 
made  a  gift  to  his  wife  conformably  to  the  1096th  Article 
of  the  Code  Napoleon.  The  Court  held  the  gift  valid, 
although  the  lex  rei  sitw  did  not  allow  such  a  gift  between 
married  persons. 


Qi)  Comm.  vol.  i.  p.  258. 

(i)  Bodenhurg,  De  Jure,  tit.  ii.  c.  i.  n.  1,  p.  28. 

Boullenois,  TraiU,  &c.,  tome  ii.  tit.  iv.  c.  ii.  obs.  46,  p.  467. 

Pothier,  TraiU  des  Obligations,  par.  ii.  c.  vi.  s.  3,  n.  389. 

(k)  6  February,  1856,  Rev.  Pratique  de  Dr.  Fr.  tome  i.  p.  59,  n.  2. 

Uemangeafs  Essay. 
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CCCCLXXXV.  The  old  Eoman  Law  (1)  rigorously 
forbade  all  gifts  between  husband  and  wife  as  tending  to 
substitute  sordid  considerations  for  those  of  love  and  duty, 
as  the  motive  of  performing  the  obligations  of  marriage. 

Savigny  (m)  admits  here,  in  exception  to  his  general 
rule,  that  the  Law  of  the  Matrimonial  domicil  should 
prevail,  that  States  which  adopt  a  Law  on  these  moral 
grounds  are  warranted  in  applying  it  to  the  exclusion  of 
all  other  Law.  If,  therefore,  at  the  period  of  a  "  donatio 
inter  conjuges,''  their  domicil  be  in  a  State  which  forbids 
it,  the  gift  is  null;  but,  if  their  domicil  be  in  a  State 
where  it  is  not  so  forbidden,  it  is  valid ;  for  it  cannot  be 
said  that  persons,  in  whose  Matrimonial  domicil,  at  the 
time  of  their  marriage,  such  a  prohibitory  Law  prevailed, 
had  tacitly  contracted  that  they  would  never,  under  any 
circumstances,  make  gifts  to  each  other.  The  prohibition 
is  a  simple  restriction,  ah  extra,  on  the  liberty  of  both 
parties  to  the  contract,  and  not  a  condition  to  which  the 
parties  voluntarily  submit  themselves  by  the  factum  of 
their  marriage. 

On  the  other  hand,  Savigny  is  of  opinion,  with  Roden- 
burg  {n),  J.  Yoet  (o),  and  Meier  (p),  that  this  prohibitory 
Law  is  not  to  be  applied  to  all  immoveable  property  situate 
within  the  territory,  but  possessed  by  married  persons 
domiciled  in  a  country  where  no  such  prohibition  prevails. 
The  intent  and  object  of  the  prohibitory  Law  are  not  to 


(l)  "  Moribus  apud  nos  receptum  est,  ne  inter  virum  et  uxorem 
donationes  valerent.  Hoc  autem  receptum  est,  ne  mutuato  amore  in- 
vicem  spoliarentur,  donationibus  non  temperantes,  sed  profusa  erga  se 
facilitate." — Dig.  lib.  xxiv.  t.  i.  1. 

"  Ma j  ores  nostri  inter  virum  et  uxorem  donationes  proliibuerunt, 
amorem  lionestum  solis  animis  ^estimantes,  famse  etiam  conjunctorum 
consulentes,  ne  concordia  pretio  conciliari  videretur  :  neve  melior  in 
paupertatem  incideret,  deterior  ditior  fieret." — Ibid.  t.  i.  3. 

(m)  E.  B.  viii.  s.  379,  num.  4. 

(n)  Tit.  ii.  c.  V.  n.  1,  p.  67. 

(o)  In  Pand.  xxiv.  i.  s.  19. 

{'P)  iii.  p.  44. 
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protect  the  property  of  married  persons  against  injury  from 
mutual  gifts,  but  to  maintain  tiie  purity  of  morals  in  the 
married  state.  The  legislator,  moreover,  addresses  his  law 
to  married  persons  dwelling  within  his  territory,  and  not 
to  foreigners. 

Savigny's  opinion,  therefore,  agrees  with  the  decision 
of  the  French  Tribunal  cited  in  the  foregoing  section. 

CCCCLXXXYI.  (4)  With  respect  to  the  autliority  of 
the  husband  over  the  wife  {VautoritS  maritale). 

The  rule  laid  down  in  general  terms  by  jurists  is  that 
this  authority  is  also  a  question  of  Personal  Law.  It  is 
manifest,  however,  that  the  Law  of  the  place  of  residence, 
whether  it  be  identical  or  not  with  the  Law  of  the 
domicil,  must,  in  many  instances,  prevail.  "  Marriage  is 
"  a  contract "  (as  has  been  said)  '^  sui  generis  "  {q)  ;  many  of 
the  obligations  and  rights  incident  to  it  must  be  governed 
by  the  public  Law  of  the  State.  For  instance,  the  ques- 
tion of  whether  any,  and  if  any  what,  amount  of  force,  con- 
trol, or  chastisement  may  be  exercised  by  a  husband  to  a 
wife,  must  be  under  the  cognizance  of  the  Law  of  the  place 
of  residence,  Soj  too,  it  should  seem,  must  be  complaints 
as  to  the  violation  of  the  conditions  of  the  marriage  bond. 

For  instance,  if  the  husband  deserts  his  wife,  refuses 
her  maintenance,  or  ill-treats  her  by  violence,  she  has  a 
right,  jure  gentium,  to  redress  in  the  tribunals  of  the  place 
where  they  reside, 

CCCCLXXXVII.  So,  too,  it  would  seem  that  the 
Courts  of  the  place  of  residence  ought  to  be  open  to  suits 
brought  by  commorant  foreigners  for  the  purpose  of  com- 
pelling a  performance  of  the  obligations  of  marriage ;  for 
instance,  suits  for  the  restitution  of  Conjugal  Bights,  Such 
seems  to  have  been  the  opinion  of  the  English  Courts  in 
the  remarkable  case  of  Connelly  v.  Connelly  (r).     On  this 


{q)  Edmonstone  v.   Lockhart,  cited  in  Fergusson  on  Marriage  and 
Divorce,  p.  399— Lord  Robertson's  Judgment. 

(r)  7  Moore^s  P.  G.  Bcp.  p.  438.  Vide  infra,  chap.  xx.  [In  Finhrace 
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ground,  also,  Jews,  whose  Marriage  Contract  was  subject 
to  their  own  peciiliar  Laws,  and  who  were,  in  this  respect, 
treated  altogether  as  foreigners,  have  been  permitted  to 
obtain  redress  for  the  violation  of  the  obligations  of  the 
Marriage  Contract  in  the  ordinary  Matrimonial  Courts  of 
the  country  {s). 

CCCCLXXXVIII.  Whether  the  principle  that  the 
Law  of  the  place  of  residence  is  applicable  to  the  enforce- 
ment of  the  rights  and  obligations,  and  to  the  general  pro- 
tection of  married  parties,  can  be  so  far  extended  as  to 
include  the  power  either  of  absolutely  or  of  partially 
annulling  the  contract,  will  be  considered  in  the  following 
Chapter  upon  the  effect  of  Foreign  Divorces. 

CCCCLXXXIX.  The  domicil  of  the  wife  is,  as  has 
been  seen,  as  a  general  rule,  for  all  purposes  identical 
with  the  domicil  of  the  husband.  How  far  the  misconduct 
of  the  husband  may  affect  this  general  rule  has  been  al- 
ready considered  {t). 

CCCCXC.  [is  omitted  as  relating  to  old  English  Law, 
now  altered  by  recent  legislation.] 

V.  Firehrace  (L.  R.4:P.D.  63)  Sir  J.  Hannen  refused  this  relief  to  a  wife 
whose  husband  before  suit  had  quitted  the  jurisdiction .  "  The  domicil 
of  the  wife,"  he  said,  "  is  the  domicil  of  the  husband,  and  her  remedy  for 
matrimonial  wrongs  must  be  usually  sought  for  in  the  place  of  that 
domicil.  It  is  not  however  inconsistent  with  this  principle  that  a  wife 
should  be  allowed  in  some  cases  to  obtain  relief  against  her  husband  in 
the  tribunal  of  the  country  in  which  she  is  resident,  though  not  domi- 
ciled. What  these  cases  may  be  it  is  unnecessary  now  to  determine 
.  .  .  but  it  appears  to  me  that  the  particular  relief  now  sought  by 
decree  for  restitution  of  conjugal  rights  does  not,  where  the  husband  had 
quitted  the  jurisdiction  before  suit,  present  an  exception  to  the  rule  above 
stated." 

See  Niboyet  v.  Niboyet,  L.  JR.  4  P.  D.  1  ;  et  vide  post,  §§  ccccxcv — 
ccccxcviii.  ] 

(s)  Lindo  v.  Belisario,  1  Haggard's  Consist.  Rep.  p.  216. 

ly  Aguilar  v.  D'Aguilar,  1  Haggard's  JEccl.  Bep.  p.  773. 

(t)  Vide  supra,  chapter  viii.  [ct  infra,  §  dvi.  B.]. 
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CHAPTER  XXI. 

DIVOECE— -FOREIGN   SENTENCE. 

CCCCXCI.  That  portion  of  Private  International  Law 
which  relates  to  Divorce  ought,  perhaps,  strictly  speaking, 
to  form  a  part  of  the  consideration  of  the  effect  given  by 
Comity  to  the  sentences  of  Foreign  Tribunals  (a),  a  subject 
which  is  treated  of  in  a  later  part  of  this  volume.  But  it 
seems  more  practically  convenient  to  examine  this  question 
in  connection  with  the  Law  on  Marriage. 

CCCCXCII.  The  Contract  of  Marriage  differs  from  all 
others  (fi)  in  this,  among  other  incidents,  that  it  cannot  be 
broken  at  the  mere  will  and  pleasure  of  the  parties  who 
entered  into  it  (c). 

In  every  Christian  State,  which  permits  either  the 
entire  or  the  partial  dissolution  of  the  Marriage  Bond,  the 
intervention  of  the  public  authority,  in  the  shape  of  a 
judicial  sentence,  is  necessary. 

CCCCXCIII.  Christian  States  have  been  unanimous 
in  recognizing,  subject  to  the  limitations  and  exceptions 
which  have  been  mentioned,  the  general  principle,  that 
Marriage  celebrated  according  to  the  lex  loci  contractus  is 

(a)  So  Merlin  mentions  under  Questions  de  Droit — Divorce,  viii.  : 
"  Les  tribunaux  Frangais  peuvent-ils  annuler  un  Divorce  prononce  par 
jugement  en  pays  etrarger?  "  butrefers  to  Varticle  "  Jngement,"  xix. 

[(6)  ' '  Marriage  ...  is  indeed  based  upon  the  contract  of  the  parties, 
but  it  is  a  statiis  arising  out  of  a  contract,  to  which  each  country  is 
entitled  to  attach  its  own  conditions,  both  as  to  its  creation  and  dura- 
tion." Per  Sir  James  Hannen,  in  Sottomayor  v.  De  Barros,  L.  B. 
5  P.  D.  at  p.  101.] 

(c)  See  note  at  the  end  of  this  chapter  as  to  the  Roman  Law  on 
Divorce. 
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valid  everywhere.  But  Christian  States  have  been  and 
are  far  from  unanimous  in  recognizing  the  principle  that 
a  dissolution  of  the  contract  pronounced  by  the  tribunal  of 
one  State  is  valid  in  another.  Marriage  has  been  said  to 
be  a  contract  juris  gentium,  but  the  dissolution  of  it  has 
not  been  considered  as  jure  gentium  binding  on  all  States. 

It  is,  indeed,  a  question  of  private  right,  but  one  indis- 
solubly  united  with  public  order.  The  religious  and  moral 
elements  which  are  the  basis  of  the  Marriage  Contract  {d) 
bring  the  Law  relating  to  its  dissolution  under  the  cate- 
gory of  those  exceptional  restrictions  to  the  admission  of 
Foreign  Law  which  have  been  mentioned  at  the  outset 
of  this  volume  (e).  The  question  is  one  more  of  Status 
than  of  Contract. 

CCCCXCIY.  Upon  this  difficult  and  most  important 
matter  there  has  obtained,  and  still  obtains,  great  and 
lamentable  discord,  both  in  the  opinions  of  jurists  and  the 
decisions  of  Courts. 

CCCCXCY.  This  discord  has  principally  appeared  in 
the  consideration  of  the  following  questions  : — 

1.  What  forum  ought  to  take  cognizance  of  the  ques- 
tion of  Divorce — the  forum  of  the  Matrimonial  domicil — 
of  the  Actual  domicil — of  the  husband  only — or  of  the 
wife  only — or  of  either  ? 

2.  What  Law  ought  the  forum,  if  it  entertain  the  suit, 
to  apply  ?  The  lex  fori,  or  that  of  the  matrimonial  or  the 
actual  domicil  ?  If  the  latter,  that  of  the  husband  or  the 
wife? 


(d)  It  is  said  by  a  judge  of  the  United  States  of  North  America, 
that  "regulations  on  the  subject  of  Marriage  and  Divorce  are  rather 
parts  of  the  criminal  than  the  civil  code,  and  apply  not  so  much  to  the 
contract  between  the  individuals  as  to  the  personal  relation  resulting 
from  it,  and  to  the  relative  duties  of  the  parties,  to  their  standing  and 
conduct  in  the  society  of  which  they  are  members  ;  and  these  are 
regulated  with  a  principal  view  to  the  public  order  and  economy,  the 
promotion  of  good  morals,  and  the  happiness  of  the  community." — 
Ml'.  Justice  Sewell  in  Barber  v.  Root,  10  Mass.  Rep.  at  p.  270. 

(e)  Vide  supra,  §§  xii,  xiii,  xiv,  xv. 
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3.  Oaglit  a  state,  the  Law  of  which  does  not  permit 
divorce,  to  recognize  a  divorce,  decreed  in  another  State 
between  persons  belonging  to  that  State  ?(/) 

4.  Ought  a  State,  the  Law  of  which  does  permit  divorce, 
to  recognize  a  foreign  divorce  between  its  own  subjects, 
or  between  one  of  its  own  subjects  and  a  foreigner  ? 

5.  Ought  a  State,  the  Law  of  which  permits  divorce 
upon  certain  grounds,  to  recognize  a  foreign  divorce 
which  had  been  obtained  upon  other  grounds  by  its  own 
subjects  ? 

CCOCXCVI.  (1)  Savigny  (g)  lays  it  down  as  an  incon- 
trovertible proposition  that  the  only  competent  forum  is 
that  of  the  actual  domicil  of  the  husband;  and  the  only  Law 
to  be  applied,  that  of  his  domicil.  His  opinion  is  founded 
on  considerations  of  the  moral  element  of  laws  relating  to 
Divorce,  which  clothes  them  with  a  rigorous  and  positive 
character ;  he  considers  them  as  belonging  to  that  class 
of  laws  which  appertains  to  the  public  policy  of  each  State  ; 
laws  which  each  State  therefore  enacts  without  regard  to 
other  States. 

It  was  upon  this  principle  that  when,  in  1814  and  1816, 
Prussia  introduced  her  Code  for  the  first  time  into  her 
newly  acquired  provinces  beyond  the  Elbe,  it  was  ordered 
that,  with  respect  to  existing  marriages,  divorces  should 
be  governed  by  this  Code,  and  not  by  the  Law  in  force 
when  the  marriage  was  celebrated  :  the  order  was  indeed 
accompanied  by  an  exception  (praised  by  Savigny  on 
account  of  its  justice  and  moderation)  that  a  divorce  should 

(/)  Mr.  Burge  says  of  Marriage:  "As  its  dissolubility  or  indis- 
solubility is  no  part,  express  or  implied,  of  the  contract  of  marriage,  but 
is  an  incident  to  the  status  of  husband  and  wife  after  it  has  been  con- 
stituted by  such  a  contract,  it  must  be  determined  by  the  law  to  which 
the  status  is  subject." — Comm.  vol.  i.  p.  688. 

Cf.  ih.  pp.  102,  244. 

((/)  R.  B.  viii.  s.  379,  num.  6,  s.  396,  s.  399. 

The  decision  in  Yelverton  v.  Yelvertun,  1  Swab,  (h  Tristr.  Bep.  p.  574 
(1859),  by  the  Judge  Ordinary,  in  England,  arrives  at  Savigny's 
conclusion,  through  other  premisses — viz.  "  actor  sequitur  forum  rei." 
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not  be  allowed  in  those  cases  in  which  the  fact  constituting 
the  ground  of  the  divorce,  and  admitted  to  do  so  by  the 
Code,  should  have  taken  place  under  the  jurisdiction  of 
the  Foreign  Law,  which  did  not  recognize  this  fact  as 
constituting  a  ground  of  divorce. 

When  the  French  Code  was  introduced  into  Belgium 
and  Piedmont,  during  the  period  of  their  incorporation 
into  the  French  Empire,  it  was  decided  by  the  tribunals  of 
these  States,  that  a  divorce  ought  to  be  granted  under  the 
provisions  of  that  Law  on  account  of  facts  which  had 
happened  previously  to  the  introduction  of  it  (h), 

CCCCXCVII.  Savigny's  position  rests,  no  doubt,  upon 
sound  principle,  and  is  supported  by  the  best  legal 
analogies  ;  but  it  requires,  nevertheless,  explanations,  and 
cannot  in  justice  be  always,  and  in  all  circumstances, 
rigorously  applied. 

In  the  first  place,  what  is  meant  by  the  actual  domicil  of 
the  husband  ? — a  forensic  domicil ;  that  is,  one  more  easily 
acquired  than  a  testamentary  domicil — one  which  certainly 
does  not  require  the  intention  to  remain  permanently  in 
a  particular  place,  and  yet,  perhaps,  one  which  is  not 
satisfied  by  a  mere  residence  adopted  for  the  purpose  of 
founding  a  jurisdiction ;  to  establish,  indeed,  this  dis- 
tinction in  practice  is,  in  the  absence  of  any  positive  law 
on  the  subject,  extremely  diflScult. 

What  are  the  criteria  which  establish  a  bond  fide  residence 
as  distinguished  from  domicil  {i)  ?  Where  are  they  laid 
down? 

It  is  not  easy  to  answer  these  questions.  The  French 
Law,  as  will  presently  be  seen,  attaches  great  importance 
to  foreign  naturalization,  admitting  that  in  such  cases  the 
Status  of  the  Frenchman  is  lost. 


(/i)  Merlin,  Rep.  Effet  R^troactif,  III.  §  ii.  art.  vi. 
Westlake,  s.  48. 

(i)  See   Yelverton  v.    Yelverton,  1  Swahey  &  Tristram  Eep.  p.  574 
(1859). 
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In  Scotland  a  positive  law  specifies  the  duration  of  resi- 
dence which  renders  a  foreigner  amenable  to  a  suit  for 
divorce  in  a  Scotch  Court  {j) ,  Here^  the  distinction  be- 
tween domicil  and  residence  is  remarkable.  A  plea  that 
the  residence  was  infraudem  legis  domesticce  is  inadmissible 
in  Scotland,  for  by  specifying  the  duration  of  residence  it 
shuts  out  all  consideration  of  Foreign  domicil  (k) . 

In  England  a  positive  law  requires  a  certain  amount  of 
residence  before  a  marriage  can  be  solemnized  by  Episcopal 
license  or  banns,  but  no  positive  law  as  to  the  time  of  resi- 
dence requisite  to  found  the  jurisdiction  of  an  English 
Court.  The  subject  is  at  present  in  a  state  of  much  per- 
plexity and  uncertainty  in  England;  but,  according  to  a 
judgment  (kh)  of  the  Divorce  Court,  the  residence  of  the 
wife  alone  is  insufficient  to  found  the  jurisdiction  of  an 
English  Court  in  a  suit  against  a  husband,  who  has  not 
been  and  is  not  residing  within  the  limits  of  the  State  to 
which  the  Court  belongs.  It  should  be  added  that  in  this 
case  the  marriage  also  had  been  contracted  out  of  Eng- 
land. 

In  the  United  States  of  North  America  a  contrary 
doctrine  has  been  maintained  by  their  tribunals;  and 
surely  such  a  doctrine  may  be  maintained  with  no  small 
show  of  reason. 

The  general  doctrine,  that  the  domicil  of  the  wife  is 
legally  that  of  her  husband,  rests  upon  the  basis  that  it  is 
the  legal  duty  of  the  wife  to  dwell  with  her  husband 
wherever  she  goes ;  but  if  he  commits  such  an  offence 
against  the  marriage  state  as  renders  her  cohabitation 
morally,  and  perhaps   also  physically  impossible,  he  has 


(j)  After  forty  days'  residence,  a  citation  may  be  legally  served  on 
his  dwelling-place  ;  but  he  may  be  personally  cited  the  moment  he  sets 
foot  in  Scotland. — Uttertony.  Teivsh,  Fergussonh  Consist.  Rep.  p.  23. 

(fc)  See  Geils  v.  Geils,  1  Macqueen's  H.  L.  G.  p.  275. 

(kk)  Yelverton  v.  Yelverton,  uhi  supra  [cited  more  at  length  infra, 
§  dvi.A.  See  further  §  dvi.B,  and  the  cases  there  cited  and  referred 
to.] 
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destroyed  the  basis  upon  which  the  general  doctrine  rests, 
and  has  entitled,  or  rather  compelled,  her  to  establish,  for 
the  'purpose  of  ohtaining  justice  against  him  at  least,  if  not 
a  sepaiate  domicil,  in  the  full  sense  of  the  term,  a  separate 
forensic  domicil ;  otherwise  the  husband  may  easily  take, 
what  all  sound  jurisprudence  abhors,  advantage  of  his  own 
wrong.  He  deserts  or  ill-treats  his  wife,  or  pollutes  with 
adultery  his  marriage-bed,  and  betakes  himself  to  a  country 
where  no  tribunal  taking  cognizance  of  such  offences  exists, 
and  leaves  his  wife  to  starve  in  ignominy  and  wretchedness 
in  a  country  which  has  tribunals  which  take  cognizance  of 
Rijch  offences  against  the  marriage  state,  but  which  on  a 
theory,  the  basis  of  which  is  wanting  in  the  particular  case, 
refuses  to  administer  justice  to  her,  even  though  its  own 
subject  (Q. 

CCCCXCYIII.  According  to  the  Law  of  France,  M. 
Foelix  tells  us,  the  French  wife  married  to  a  foreigner  may 
institute  a  suit  for  nullity  of  marriage  before  the  French 
Tribunals.  He  rests  this  proposition  on  the  due  interpreta- 
tion of  the  14th  Article  of  the  Code  (m).  The  foreigner 
who  contracted  marriage  with  her  bound  himself  at  the 
same  time  by  the  obligations  incident  to  that  contract ; 
among  them  was  the  obligation  of  liability  to  a  suit  for 
nullity  of  the  contract  itself. 

M.  Demangeat  thinks  that  the  better  argument  is  that 
the  wife  who  institutes  such  a  suit  sustains,  by  the  fact  of 
its  institution,  the  proposition  that  she  has  never  lost  her 

il)  Vide  supra,  §  Ixxxviii.  Dolphin  v.  Robins,  7  H.  L.  Cases,  p.  390, 
and  the  leading  American  case,  Harteau  v.  Marteau,  14  Pick.  (Amer.) 
Rep.  p.  181.  See,  too,  Bishop  on  Marriage  and  Divorce,  vol.  ii.  ss. 
128-131  ;  Lord  Eldon^s  remarks  in  Tovey  v.  Lindsey,  1  Dow's  Rep.  pp. 
132-138  ;  the  reasoning  of  Lord  Lyndhurst  and  Lord  Brougham  in 
Warrender  v.  Wcvrrender,  2  Clarh  cfc  Finn.  Rep.  p.  488  ;  [Le  Sueur  v.  Le 
Sueur,  L.  R.  1  P.  D.  p.  139 ;  and  Briggs  v.  Briggs,  L.  R.  5  F.  D.  p.  163.] 

(m)  Code  Civil,  Art.  14  :  "  L'etranger  meme  non  residant  en  France 
pourra  etre  cit^  devant  les  tribunaux,  pour  I'execution  des  obligations 
par  lui  contractees  en  France  avec  un  Frangais  ;  il  pourra  etre  traduit 
devant  les  tribunaux  de  France  pour  les  obligations  par  lui  contractees 
en  pays  etranger  envers  des  Frangais." 
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character  of  a  Frenchwoman,  and,  therefore,  is  entitled  to 
invoke  the  14th  Article  of  the  Code  {n), 

CCCCXCIX.  (2)  As  to  the  Law  which  the  forum  ought 
to  apply. 

It  seems  clear  upon  all  sound  principles  of  jurisprudence 
that  the  forum  can  only  administer  the  lex  fori  (o)  upon 
Divorce. 

In  the  first  place,  the  parties  to  the  Marriage  Contract 
derive  from  it  no  right  to  a  divorce  :  it  is  not,  as  in  the  case 
of  contract  for  transfer  of  property,  a  question  of  rights 
already  existing  before  the  contract  is  brought  into  a  court 
of  justice  (p).  In  the  second  place,  all  remedies,  as  will  be 
seen  hereafter,  depend  on  the  lex  fori,  not  on  the  lex  loci 
contractus. 

The  notion  which  appears  to  have  been  entertained  by 
some  of  the  Scotch  judges  (g)  that  the  Scotch  Tribunals 
might  decree  an  English  divorce  a  mensd  et  toro,  a  remedy 
unknown  to  Scotch  Law,  to  English  subjects  resident  in 
Scotland,  was  wisely  overruled  by  the  Superior  Court. 

This  notion  of  the  Scotch  judges  was  that  a  less  remedy 
than  that  allowed  by  the  lex  fori  could  be  administered. 
The  notion  that  a  greater  remedy  than  that  allowed  by  the 
lex  fori,  i.e.  a  divorce  a  vinculo  by  the  tribunal  of  a  State 
which  allowed  only  a  divorce  a  mensd  et  toro,  could  be 
granted,  on  the  ground  that  the  Law  of  the  Matrimonial 
domicil  allowed  the  former,  remains  to  be  promulgated. 
The  true  question  is  whether  the  lex  fori  is  to  be  applied  at 
all,  not  whether  any  other  Law  be  applicable. 

D.  (3)  (r)  To  this  question  the  answer  seems  on  principle 
to  be  clearly  in  the  affirmative  ;  the  foreigners,  in  this  hypo- 
thesis, come  into  a  Foreign  State  with  a  particular  Status 

{n)  Fcelix^  liv.  ii.  tit.  ii.  s.  175  (p.  337  Demangeafs  edit.),  note  (6). 
(o)  This  proposition  is  strongly  affirmed  by  Mr.  Justice  Sewell,  in 
Barbel  v.  Boot,  10  Mass.  Rep.  p.  265. 

(p)  See  this  well  stated  in  WestlaJce,  s.  48. 

(q)  Buntzee  v.  Levett,  Fergnsson's  Consist.  Rep.  p.  68. 

(r)  Vide  ante,  §  ccccxcv. 
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affixed  to  them  by  the  foreign  Law  of  the  State  to  which 
they  belong.  The  only  ground  upon  which  this  Status 
could  be  refused  recognition  would  be,  that  it  was  contrary 
to  the  public  policy  or  morality  of  the  new  State ;  but  it 
seems  clear  that  the  residence  in  that  Stsiieoftwo  foreigners, 
as  single  persons,  is  not  a  case  of  this  description  :  what  the 
former  Status  of  these  parties  was  is  a  matter  of  private 
history  in  no  way  affecting  the  State  in  which  they  happen 
to  be  now  resident. 

The  question  as  to  the  past  arises  on  the  attempt  of 
either  foreigner  to  re-marry,  which,  it  will  be  seen,  the 
French  Law  [did]  not  allow  (s). 

To  the  converse  of  this  case,  namely,  the  Status  of 
polygamy  among  foreigners  resident  in  a  Christian  State, 
very  different  considerations  apply.  The  case,  however,  it 
must  be  admitted,  is  one  of  no  mean  difficulty  to  a  Christian 
State  which  possesses  Oriental  dependencies  and  recognizes 
in  them  Oriental  habits  and  laws  (Q. 

Nor  is  the  question  of  the  operation  of  a  Divorce  granted 
by  a  third  State  upon  foreigners  resident  in  another  State 
concluded  by  the  observations  which  have  been  made  (u), 

(s)  Wcichter  says,  "  If  a  citizen  of  our  State  marries  a  divorced  per- 
son belonging  to  another  State,  our  State  ought  to  decide  according  to 
the  Laws  of  the  foreign  State,  whether  the  divorce  were  invalid  or  not, 
but,  according  to  the  Laws  of  our  own  State,  whether  it  was  compe- 
tent to  our  citizen  to  marry  a  divorced  person."  See  §  23,  nu.  2,  of 
his  article  on  "  Die  Collision  der  Privatrechtsgesetze,"  &c.,  Archiv  filr 
die  civil.  Praxis,  (Band  xxv.  187). 

(t)  The  French  Law,  according  to  Merlin,  would  permit  the 
Mussulman's  polygamy  with  his  own  countrywomen,  but  not  with 
Frenchwomen,  on  the  ground  that  the  personal  statute  rendered  their 
marriage  unlawful.  {Questions  de  Droit,  Divorce,  XIII.  p.  370.)  M. 
Demangeat  thinks  that  the  Mussulman  could  not  contract  such  a 
marriage,  even  with  his  own  countrywomen,  in  France  ;  and  as  to  his 
marriage  in  his  own  country,  '*  Je  n'oserais  pas  dire  que  nous  devons 
les  considerer,  sauf  la  premiere,  comme  absolument  non  avenues  :  tout 
au  moins  faudrait-il  voir  la  en  quelque  sorte  des  mariages  putatifs,  et 
appliquer  par  analogic  les  art.  201  et  202  :  si,  par  exemple,  la  question 
de  legitimite  des  enfans  se  presentait  devant  nos  tribunaux." 

(n)   See  in  next  chapter,  Lord  Stowell's  remarks  on  this  head. 
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DI.  (4)  This  is  the  question  {x)  which  has  raised  the  fier- 
cest and  most  important  controversy ;  States  have  refused 
to  recognize  Foreign  Divorces,  on  the  ground  that  the  lex 
loci  contractus  governs  the  Contract  of  Marriage ;  and  that 
indissolubility  is  of  the  essence  of  that  contract ;  and  also  on 
the  ground  that  such  recognition  would  be  contrary  to  the 
fundamental  policy  of  the  realm. 

States  have  recognized  such  divorces  on  the  ground  that 
they  relate  to  a  question  of  Status  not  of  contract,  and  that 
the  Law  of  the  actual  domicil  governs  questions  of  Status, 

DII.  In  France,  the  Law  of  May  8,  1816,  [now  re- 
pealed, rendered  marriages  indissoluble ;  but  the  right  to 
marry  again  was  conceded  (y)  to  persons  divorced  during 
the  interval  between  the  passing  of  the  Law  of  Septem- 
ber 20,  1792,  which  authorized  Divorce  (0),  and  that 
of  the  Law  of  May,  1810,  which  for  the  time  abolished  it. 
At  present,  by  the  Laws  of  July  27,  1884,  and  April  18, 
1880,  the  Articles  relating  to  Divorce,  embodied  in  the 
Code  in  1803  and  abrogated  in  1810,  stand  revived,  with 
some  modifications,  and  with  the  important  excision  of 
the  right  to  apply  for  a  divorce  on  the  ground  of  mutual 
consent.] 

The  use  which  Merlin,  for  the  purpose  of  solving  the 
problem  now  before  us,  makes  of  [the  fact  of  the  concession, 
before  referred  to,  of  the  right  to  marry  again]  is  remark- 
able. It  proves,  he  says,  that  the  legislature  of  France 
did  not  consider  the  divorces  decreed  during  the  interval 
above  mentioned,  as  "  nuls  dans  le  for  interieur,'*  that  is, 
as  contrary  to  the  immutable  laws  of  morality. 

The  Law  of  Prohibition  was  therefore  to  be  construed 

(x)  Vide  ante,  §  ccccxcv. 

[{y)  Not  without  a  struggle.  A  Bill,  forbidding  divorced  consorts, 
whilst  both  lived,  to  marry  anybody  except  each  other,  was  presented 
by  the  Crown,  and  in  December  1816  passed  by  the  Peers,  but  was 
dropped  in  the  Chamber  of  Deputies.  Locre,  Legislation,  tome  v. 
p.  420.] 

(z)  "  Thereby  reviving,"  Merlin  says,  "  the  old  Law  of  France." — • 
Qh.  de  Droit,  Divorce,  XII. 

VOL.  IV.  B  R 
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as  affecting  French  persons  only — as  enacting  an  impedi- 
mentum  personale,  not  generale  (a). 

Merlin,  therefore,  was  very  strongly  of  opinion  that  an 
Englishwoman  duly  divorced  in  her  own  country,  might 
lawfully  marry,  in  France,  a  Frenchman,  during  the  lifetime 
of  her  former  husband,  upon  just  the  same  principle  as  a 
Frenchwoman  divorced  before  the  Law  of  1816,  might  law- 
fully re-marry  during  the  lifetime  of  her  former  husband. 
Merlin,  however,  admitted  that  the  French  tribunals  had 
very  solemnly  decided  the  reverse.  Sir  John  Milley  Doyle 
had  been  divorced  by  an  act  of  the  English  Legislature. 
His  divorced  wife  sought  to  be  married,  in  France,  to  a 
Frenchman.  The  Maire  refused  to  marry  these  parties. 
They  had  recourse  to  the  Tribunal  de  Premiere  distance  du 
Departement  de  la  Seine,  which  affirmed  the  Maire^s  refusal. 
They  appealed  to  the  Cour  Royale,  of  Paris,  which  affirmed 
the  sentence  of  the  inferior  Court  (b). 

(a)  But  M.  Demangeat  says,  "  II  suffit  de  r^pondre  que  le  legislateur 
de  1816  ne  pouvait  pas  tenir  pour  non  avenus  les  divorces  prononces 
anterieurement  entre  Fran^ais,  tandis  que  la  France  est  toujours  libre 
de  ne  pas  admettre  chez  elle  I'application  d'une  loi  dtrangere.  De 
plus  dans  un  cas  le  scandale  ne  pouvait  se  produire  que  pendant  un 
temps  limite  a  partir  de  1816,  tandis  que  dans  I'autre  il  pourrait  se 
produire  indefiniment,  tant  qu'il  restera  dans  le  monde  une  legislation 
qui  consacre  le  divorce." — Revue  Pratiqioe  de  Dr.  Fr.  t.  i.  p.  57,  n.  1. 

(5)  The  judgment  of  the  first  French  Court  is  as  follows  : — "  Attendu 
que,  si  le  mariage,  sous  le  rapport  de  la  capacity  des  contractans  et  des 
formalites  qui  doivent  y  etre  observees,  est  regi  par  la  legislation  du 
pays  dans  lequel  il  est  contracte,  il  est  regi,  quant  aux  efiets  qu'il 
produit  sous  le  rapport  de  I'etat  des  personnes,  par  les  principes  du 
droit  naturel  et  du  droit  des  gens  ; 

"  Que  c'est  par  cetteraison  que  les  strangers  mari^s,  en  suivant  les 
lois  et  les  usages  de  leurs  pays,  jouissent  en  France  de  IMtat  d'epoux, 
et  leurs  enfans  de  I'^tat  d'enfans  legitimes  ; 

' '  Qu'a  la  difi'erence  du  mariage,  le  Divorce  n'est  pas  admis  par  toutes 
les  nations  ;  que  meme,  parmi  celles  qui  Font  autorise,  ses  effets  varient 
suivant  les  diiferentes  legislations  :  les  unes  declarant  indistinctement 
les  deux  epoux  capables  de  contracter  un  nouveau  marriage  ;  les  autres, 
au  contraire,  donnant  cette  faculte  a  1' epoux  innocent,  et  la  refusant 
a  Tepouse  coupable ; 

"  Attendu  que  la  loi  civile,  en  France,  dispose  qu'on  ne  pent  con- 
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On  the  ground  above  mentioned,  and  solely  on  that 
ground,  Merlin  maintained  that  both  judgments  enunciated 
bad  law. 

M.  Demangeat  disagreed  with  Merlin,  and  agreed  with 
these  decisions:  he  [consideredthatit  was]  clear  law,  that 
a  foreigner  divorced  in  his  own  country  could  not  re-marry 
in  France,  during  the  lifetime  of  his  wife  (c). 

Dili.  Merlin  (d)  propounds,  among  others,  the  follow- 
ing questions,  on  the  subject  of  Foreign  divorce,  [under 
the  Law  prior  to  1884.] 

i.  If  two  French  persons,  subject  as  such  to  the  Law 
rendering  marriage  in  France  indissoluble,  leave  their 
country  and  become  naturalized  in  a  State  which  permits 
divorce,  can  they  dissolve  their  marriage  by  means  of  a 
divorce  founded  on  mutual  consent  ? 

ii.  Can  one  of  these  persons  institute  a  suit  against  the 
other  for  the  purpose  of  obtaining  a  divorce? 

iii.  Can  one  of  them  found  his  application  for  a  divorce 
upon  facts  which  happened  before  his  naturalization,  and 
that  of  the  other  party  to  the  marriage  contract  ? 

iv.  If  a  husband  alone  become  naturalized  in  a  foreign 
State,  may  he  obtain  a  divorce  from  his  wife  by  mutual 
consent  ? 

tracter  un  nouveau  mariage  avant  la  dissolution  du  premier,  et  que 
la  loi  Fran§aise  ne  reconnait  plus  le  Divorce  comme  un  moyen  de 
dissolution  de  mariage  ; 

"  Attendu  qu'il  suit  de  la  qu'une  personne  engagde  dans  les  liens 
d'un  premier  mariage,  meme  contracts  en  pays  e'tranger,  ne  peut,  a 
la  faveur  d'un  Divorce  que  la  loi  Fran9aise  ne  reconnait  pas,  et  dont 
les  tribunaux  Fran9ais  ne  sauraient  appr^cier  les  effets,  contracter  un 
second  mariage  en  France  ; 

^'  Qu'ainsi  le  maire  du  troisieme  arrondissement  de  Paris,  en  re- 
fusant  de  passer  outre  a  la  celebration  du  mariage  de  Mary  Bryan 
avec  le  Sieur  Mansion,  n'a  fait  qu'une  juste  application  de  I'Art.  147 
du  Code  Civil  ; 

"Le  tribunal  deboute  Mary  Bryan  et  le  Sieur  Mansion  de  leur 
demande " — Merlin,  Qu.  de  Droit,  Divorce,  XIII. 

(c)  '  La  jurisprudence  parait  bien  fixee  en  ce  sens '(Dey.- Oar.  49,  2, 
11). — Revue  Pratique  de  Dr.  Fr.  t.  i.  p.  57. 

(d)  Qu.  de  Droit,  Divorce,  XL 
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V.  May  he,  being  alone  naturalized,  obtain  a  divorce 
[for  cause]  ? 

Merlin  answers  the  two  first  questions  unhesitatingly  in 
the  affirmative.  It  is  not,  he  says,  the  Law  at  the  time  the 
marriage  was  contracted,  but  the  Law  at  the  actual  moment 
of  the  dissolution  {hi  du  moment  actuel),  which  governs  the 
question. 

As  the  Law  of  a  particular  period  (loi  du  temps)  has  no 
effect  on  the  past,  so  the  Law  of  a  particular  place  {loi  du 
lieu)  (e)  has  no  operation  beyond  the  limits  of  the  State 
which  enacts  it.  The  Law  of  the  new  State  in  which  they 
are  naturalized  has  the  same  effect  upon  their  marriage  as  a 
new  Law  in  their  old  country,  passed  subsequently  to  their 
marriage,  would  have  had  upon  it. 

The  third  question  he  answers  equally  in  the  affirma- 
tive  (/). 

The  fourth  and  fifth  questions  he  has  unhesitatingly 
answered  in  the  negative.  It  is  true,  he  says,  that  there  is 
a  general  maxim  that  the  wife  follows  the  condition  of  the 
husband,  but  it  would  be  a  great  error,  he  adds,  to  infer 
from  this  maxim  the  consequence  that  a  woman  who  has 
either  become  French  by  marriage,  or  was  born  French, 
can  lose  her  status  and  quality  as  a  Frenchwoman,  by  the 
naturalization  of  her  husband  alone. 

Equally  erroneous  would  be  a  similar  inference  from  the 
doctrine,  that  the  wife  has  no  other  domicil  than  that  of  her 
husband  ;  Laws  relating  to  status  and  capacity  are  not 
governed  by  the  mere  Law  of  Foreign  domicil ;  apart  from 
foreign  naturalization,  it  is  presumed.  Merlin  means. 

DIV.  It  has  become  the  clear  and  settled  doctrine,  in 
spite  of  one  or  two  judgments  to  the  contrary,  of  the  United 
States  of  North  America  {g),  that  their  tribunals  are  com- 

(e)  It  is  not  improbable  that  this  passage  in  Merlin  may  have  sug- 
gested to  Savigny  the  arrangement  of  his  eighth  volume — the  work  so 
often  referred  to  in  these  pages. 

(/)  As  he  had  previously  done  in  his  Repertoire  de  Jurisprudence 
under  the  title  "  Effet  retroactif,"  III.  §  ii.  Art.  G. 

(t/)  Bishop,  vol.  ii.  ss.  141  et  seq. 

Story,  s.  230  a. 
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petent  to  decree  divorces  without  reference  to  the  Law  of 
the  place  in  which  the  marriage  was  contracted,  or  to  the 
Law  of  the  original  matrimonial  domicil. 

In  consistency  with  this  doctrine,  it  appears  that  they 
recognize  a  Foreign  divorce  of  American  subjects  (/i). 

D  V.  The  Scotch  Courts  hold  the  same  doctrine.  Divorce, 
they  say,  relates  to  a  matter  of  Status,  and  it  is  the  duty 
and  right  of  each  country  to  decide — without  reference  to 
the  lex  loci  contractus,  or  the  domicil,  or  the  allegiance 
of  the  married  parties — upon  questions  of  Status  simply  as 
questions  afiPecting  the  public  welfare  and  order  {i) .  It  seems 
difficult  to  say  how  this  proposition  can  be  maintainable  with 
respect  to  two  foreigners  entering  Scotland  for  a  temporary 
object,  and  that  object  the  defeating  the  Laws  of  their  own 
domicil,  such  foreigners  meaning  to  return,  and  actually 
returning  as  soon  as  they  have  effected  this  object,  to  their 
own  country. 

But  so  the  Scotch  Superior  Courts  have  ruled  ;  and  there 
hns  been  no  appeal  from  this  ruling  to  the  House  of  Lords, 
though  the  English  cases  hereafter  mentioned  show  that, 
out  of  Scotland,  or  at  least  in  England,  these  decisions 
would  not  be  respected.  Nevertheless,  the  House  of  Lords, 
sitting  as  an  Appellate  Scotch  Court,  might  sustain  the 
validity  of  a  Scotch  divorce  of  an  English  marriage  for 
Scotch  purposes,  and  yet  refuse  to  sustain  it  for  English 
purposes,  sitting  as  an  Appellate  English  Court  {j).  It 
scarcely  required  the  great  powers  of  Lord  Lyndhurst  {k) 

(h)  Chief  Justice  Gibson's  judgment  in  Dorsey  v.  Dorsey,  7  Watts'^ 
(Amer.)  Rep.  p.  349  ;  Maguire  v.  Maguire,  7  Dana  (Amer.)  Rep.  p.  181. 

(i)  "  We  give  the  remedy  of  Divorce  for  adultery,"  said  the  Scotch 
judge,  Lord  Glenlee,  "because  the  parties  are  husband  and  wife,  and 
not  with  relation  to  the  constitution  of  Marriage." 

[(j)  See  now  Harvey  v.  Farnie,  L.  R.  8  App.  Ca.  p.  43,  cited  infrd^ 
§  dxxi.A.] 

(k)  "  It  must  be  admitted  that  the  legal  principles  and  decisions  of 
England  and  Scotland  stand  in  strange  and  anomalous  conflict  on  this 
important  subject.  As  the  laws  of  both  now  stand,  it  would  appear 
that  Sir  George   Warrender  may  have  two  wives  ;  for,  having  been 
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to  display  the  disgraceful  consequences  of  this  unseemly 
conflict  between  the  two  portions  of  the  same  empire. 

DYI.  Scotland  is,  of  course,  bound,  on  her  own  principles 
of  jurisprudence,  to  recognize  the  validity  of  a  foreign 
divorce  between  Scotch  persons ;  but  with  respect  to 
England,  the  decisions  upon  the  subject  of  foreign  divorces 
are  so  remarkable,  and  the  recent  change  of  her  domestic 
Law  is  so  important,  that  it  is  proposed  to  consider  this  sub- 
ject separately  in  the  following  chapter. 

DVI.A.  But  with  respect  to  the  power  of  English 
Courts  to  entertain  suits  for  dissolution  of  Foreign  Mar- 
riages, the  following  conclusions  have  been  arrived  at : — 

When  the  domicil  of  the  parties  is  English,  the  juris- 
diction of  the  Court  is  founded,  though  the  marriage  and 
the  adultery  may  have  taken  place  abroad  (I). 

Therefore,  where  the  parties  to  a  suit  for  dissolution  of 
marriage  were  British  subjects,  and  had  their  legal  domicil 
in  England  when  the  adultery  was  committed,  and  when  the 
petition  was  presented,  but  the  marriage  and  the  adultery 


divorced  in  Scotland,  he  may  again  marry  in  that  country  ;  he  may 
Uve  with  one  wife  in  Scotland  most  lawfully,  and  with  the  other 
equally  lawfully  in  England  ;  but  only  bring  him  across  the  border, 
his  English  wife  may  proceed  against  him  in  the  English  Courts,  either 
for  restitution  of  conjugal  rights,  or  for  adultery  committed  against 
the  duties  and  obligations  of  the  marriage  solemnized  in  England  : 
again,  send  him  to  Scotland,  and  his  Scottish  wife  may  proceed,  in  the 
Courts  in  Scotland,  for  breach  of  the  marriage  contract  entered  into 
with  her  in  that  country. 

"Other  various  and  striking  points  of  anomaly,  alluded  to  by  my 
noble  and  learned  friend,  are  also  obvious  in  the  existing  state  of  the 
laws  of  both  countries  ;  but,  however  individually  grievous  they  may 
be,  or  however  apparently  clashing  in  their  principles,  it  is  our  duty, 
as  a  Court  of  Appeal,  to  decide  each  case  that  comes  before  us  accord- 
ing to  the  law  of  the  particular  country  whence  it  originated,  and 
according  to  which  it  claims  our  consideration  ;  leaving  it  to  the 
wisdom  of  Parliament  to  adjust  the  anomaly,  or  get  rid  of  the  dis- 
crepancy by  improved  legislation." — Warrender  v.  Warrender  (1835) 
(Judgment  of  Lord  Lyndhurst),  2  Clark  <&  Finn.  Bep.  p.  561. 

(l)  Ratdiffe  v.  Batcliffe  and  Anderson^  1  Sivahey  &  Tristram  Rep. 
p.  467  ;  2d  L.J.  {Matr.  Cases),  p.  171. 
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relied  upon  took  place  in  the  East  Indies,  it  was  holden 
that  the  Court  had  jurisdiction  to  entertain  the  suit  (m). 

D.,  a  natural-born  English  subject,  married  C,  an  En- 
glishwoman, in  England.  He  afterwards  left  her,  acquired 
a  domicil  in  the  United  States,  and  intermarried  there  with 
E.  C.  petitioned  for  a  dissolution  of  marriage.  It  was 
holden,  first,  that  C,  being  a  native-born  Englishwoman, 
was  entitled  to  present  her  petition  {n) ;  and  it  was  holden, 
secondl}^,  that  D.,  being  a  natural-born  English  subject, 
could  not  shake  off  his  liability  to  the  authority  of  the  laws 
of  his  native  country ;  and  the  Court  pronounced  for  the 
jurisdiction,  and  dissolved  the  marriage  (o). 

C,  a  natural-born  Englishwoman,  married  B.,  in 
England,  and  lived  with  him,  partly  in  England,  and 
partly  in  Ireland :  in  the  latter  country  they  stayed  on  one 
occasion  with  B.'s  father ;  on  another,  at  a  house  which 
B.  himself  was  occupying.  Cruelty  was  proved  both  in 
England  and  Ireland.  The  citation  was  served  on  B.  in 
England,  where  he  was  then  living.  He  did  not  appear. 
It  was  holden,  that  C.  was  entitled  to  present  her  petition, 
and  that  it  did  not  so  distinctly  appear  that  B.'s  domicil 
was  Irish  as  to  oblige  the  Court  to  consider  whether  its 
jurisdiction  over  a  foreigner  could  be  maintained,  and  the 
Court  pronounced  for  the  jurisdiction  (_p). 

Y.,  whose  domicil  of  origin  was  Ireland,  came  over  to 
England  when  a  minor,  for  the  purpose  of  receiving  a 
military  education,  obtained  a  commission  in  the  Royal 
Artillery,  and  was  afterwards  stationed  in  Scotland.  The 
head-quarters  of  the  Royal  Artillery  have  been  always  in 
England.    He  subsequently  married  in  Scotland  L.,  whose 

(m)  Batdiffe  v.  Ratdiffe  and  Anderson^  1  Swahey  c&  Tristram  Rep. 
p.  467  ;  29  i.  J.  {Matr.  Cases)  p.  171. 

(n)  Deck  v.  Deck,  2  Swabey  d:  Tristram  Rep.  p.  90  ;  29  X.  J.  {Matr. 
Cxses)  p.  129. 

(o)  Ibid. 

(p)  Bond  V.  Bond,  2  Swahey  (h  Tristram  Rep.  p.  93  ;  29  L.  J. 
(Matr.  Cases)  p.  U8 
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domicil  of  origin  was  England,  and  was  afterwards  re- 
married to  her  in  Ireland,  according  to  the  rites  of  the 
Eoman  Catholic  Church.  The  parties  cohabited  together 
at  various  places  in  Scotland,  England,  and  France  until 
1858,  when  Y.  deserted  L.  in  France,  and  returned  to 
Scotland,  where  he  had  since  remained,  refusing  to  cohabit 
with  L. ;  and  subsequently,  in  Scotland,  married  another 
woman.  It  was  holden,  in  a  suit  bj  L.  for  restitution  of 
conjugal  rights,  that  as  Y.  was  a  foreigner  by  origin,  had 
never  acquired  an  English  domicil,  and  had  never  resided 
in  England  except  temporarily,  and  was  not  in  England 
at  the  commencement  of  the  suit,  he  was  not  subject  to 
the  jurisdiction  of  the  Court  {q). 

When  a  husband  was  domiciled  in  Ireland,  and  had 
only  a  temporary  abode  in  England  at  the  date  of  filing  the 
petition,  and  the  wife  appeared  and  submitted  to  the  juris- 
diction of  the  Court,  the  full  Court  dissolved  their  marriage, 
which  had  been  celebrated  in  Ireland,  on  the  ground  of 
adultery  committed  by  the  wife  in  England  and  on  the 
Continent  (r). 

It  has  been  further  decided  that  the  Court  has  juris- 
diction to  enquire  into  the  validit}^  of  a  marriage  in  Eng- 
land between  foreigners  domiciled  abroad  at  the  time  of 
the  marriage  (s). 

A.  and  B.,  domiciled  French  subjects,  of  the  respective 
ages  of  22  and  29,  were  married  by  license  in  England,  in 
June  1854.  On  the  following  day  they  returned  to  Paris. 
The  marriage  was  never  consummated.  In  December 
1854  a  decree  was  made  by  the  Civil  Tribunal  of  the  First 
Instance  for  the  Department  of  the  Seine,  annulling  this 
marriage,  by  reason  that  it  had  been  celebrated  without 
the  publications  prescribed  by  the  French  Law  and  with- 

{q)  Yelverton  v.  Yeherton,  29  L.  J.  {Matr.  Cases)  p.  34  ;  1  Swahey 
<h  Tristram  Rep.  p.  574. 

(r)  Callwell  v.  Callwell  and  Kennedy,  3  Swahey  cb  Tristram  Rep.  p.  259. 

(s)  Simonin  f,  c.  Mallac  v.  Mallac,  29  Law  Journal  (Matr.  Gases) 
p.  97  ;  2  Swahey  (h  Tristram  Rep.  p.  07. 
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out  the  parties  having  sought  or  obtained  the  consent  of 
their  parents;  and  more  especially,  that  the  parties,  in 
coming  to  England,  had  a  formal  intention  to  evade  the 
Laws  of  France.  In  1857,  A.  came  to  reside  permanently 
in  England,  and  in  1859  petitioned  the  Court  to  annul  the 
same  marriage  with  B.  B.  was  personally  served  at  Naples 
with  a  copy  of  the  citation  and  of  the  petition,  and  did  not 
appear.  It  was  holden,  that  as  there  was  nothing  contrary 
to  natural  justice  in  calling  upon  a  respondent  to  have  the 
validity  or  invalidity  of  a  supposed  contract  ascertained 
and  determined  by  the  Tribunal  of  the  country  where  it 
was  entered  into,  the  Court  of  Divorce  was  competent  to 
entertain  such  a  suit  (t), 

[DYI.B.  In  Le  Sueur  v.  Le  Sueur  [tt)  the  parties 
were  married  and  cohabited  in  the  island  of  Jersey,  to 
which  the  English  Divorce  Acts  do  not  apply.  After  living 
some  years  in  Jersey  the  husband  committed  adultery, 
deserted  his  wife,  and  went  to  live  in  the  United  States. 
The  wife  came  to  England,  where  her  husband  had  never 
acquired  a  domicil,  and,  having  there  established  herself, 
brought  a  suit  for  dissolution  of  marriage. 

Sir  R.  Phillimore  in  the  course  of  his  judgment  observed : 
"  Upon  the  whole  I  am  disposed  to  assume  in  favour  of 
"  the  petitioner  the  correctness  of  the  opinion  that  desertion 
"  on  the  part  of  the  husband  may  entitle  the  wife,  without 
"  a  decree  of  judicial  separation,  to  choose  a  new  domicil 
''  for  herself;  and  in  coming  to  that  conclusion  I  am  aware 
"  tha.t  I  am  going  a  step  further  than  judicial  decisions 
"  have  yet  gone.  The  question  remains  :  Is  it  competent 
"  to  the  wife  to  make  the  husband  amenable  to  the  lex  fori 
"  of  her  new  domicil  ?  " 

After  reviewing  the  authorities,  the  judge  continued  : 
"  In  the  case  before  me  the  wife  is  suing  her  husband  not 
"  in  the  tribunal  of  the  place  of  his  original  domicil,  or  of 

(t)  Vide  supra,  §  ccccxxxv.a. 
[{tt)  L.  R.  1  P.  D.  p.  139.] 
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"  the  marriage  (according  to  the  law  of  which,  it  is  not 
"  immaterial  to  remark,  the  bond  was  indissoluble),  or  of 
"  the  delictum,  or  of  his  residence,  or  of  his  acquired 
"  domicil,  but  in  a  tribunal  to  which  he  has  never  been 
"  subjected  by  any  act  of  his  own." 

The  petition  was  dismissed. 

The  question  in  Nihoyet  v.  Nihoyet  (u)  was  whether  the 
English  Court  could  receive  a  wife's  petition  for  divorce  in 
a  case  where  the  wife,  being  originally  English,  had  mar- 
ried a  Frenchman  at  Gibraltar  in  accordance  with  the  rites 
of  the  Church  of  England.  The  husband,  being  in  the  con- 
sular service  of  France,  resided  with  his  wife  in  several 
places  and  ultimately  in  England,  but  never  lost  his  French 
domicil.  Her  petition  alleged  that  he  had  been  guilty  of  de- 
sertion, and  of  adultery  in  England.  The  Court  of  Appeal 
(James  and  Cotton,  L.  JJ.,  Brett,  L.  J.,  dissentiente) ,  revers- 
ing the  decision  of  the  Court  below,  held  that  on  the  true  con- 
struction of  the  English  Divorce  Act  of  1857  (20  &  21  Vict. 
c.  85)  there  was  jurisdiction  to  receive  the  petition  and,  if 
it  were  proved,  to  decree  a  dissolution.  This  case,  it  will 
be  observed,  differs  from  Le  Sueur  v.  Le  Sueur  in  that  the 
tribunal  resorted  to  was  that  of  the  country  in  which  the 
respondent  had  for  several  years  resided  and  in  which  the 
matrimonial  offence  had  been  committed.  (?;)] 

DVII.  (5.)  As  to  the  fifth  and  last  question  {w),  the 
answer  must  depend  upon  the  nature  of  the  theory  which 
the  State  applies  to  foreign  divorces. 

4  State  which  held  that  the  incapacity  to  be  divorced, 
except  for  reasons  admitted  by  the  original  Matrimonial 
domicil,  was    of  the  nature  of  a  personal  statute,  ought 


[(u)  L.  R.  3  P.  B.  p.  52  ;  4  P.  D.  p.  1. 

(v)  See  also  Firehrace  v.  Firebrace,  L.  B.  4c  P.  D.  ip.  63,  cited  ante, 
§  cccclxxxvii.  Santo  Teodoro  v.  Santo  Teodoro,  L.  B.  5  P.  D.  p.  79  ; 
and  Scott  v.  H.  M.  Attorney-General,  L.  B.  11  P.  D.  p.  128,  may  also 
be  referred  to,] 

(iv)  Vide  suprdf  §  ccccxcv. 


DIVORCE — FOREIGN   SENTENCE.  379 

certainly  to  hold  a  foreign  divorce  on  any  other  grounds 
than  those  admitted  by  the  original  Matrimonial  domicil, 
to  be  null  and  void.  So  a  State  which  holds  that  a  divorce 
is  a  matter  affecting  public  order  and  morality,  is  not  bound 
to  recognize  a  foreign  divorce  between  its  subjects  founded 
upon  reasons  which  it  had  not  sanctioned  by  its  own  juris- 
prudence, whether  these  subjects  had  or  had  not  been,  at 
the  time  of  obtaining  the  foreign  divorce,  domiciled  in  the 
State  which  granted  it. 

On  the  other  hand,  a  State  which  does  not  hold  the 
doctrine  of  the  personal  statute  above  mentioned,  and  which 
does  not  hold  that  divorce  is  such  a  question  of  public 
order  and  morality  that  no  change  of  domicil  can  give  a 
foreign  State  jurisdiction  over  it,  ought  to  recognize  the 
sentence  of  a  foreign  State  over  persons  at  the  time  domi- 
ciled within  its  territory,  though  her  own  subjects,  and 
though  she  does  not  sanction  the  grounds  of  that  divorce 
by  her  domestic  Law. 

DVIII.  There  are  some  miscellaneous  points,  the  notice 
of  which  may  not  unfitly  close  this  chapter. 

1.  The  English,  Scotch,  and  North  American  United 
States  Courts  agree  in  the  doctrine,  that  the  place  in  which 
the  offence  was  committed  (locus  delicti),  whether  in  the 
State  in  which  the  case  is  brought,  or  in  a  foreign  State, 
is  immaterial  {x). 

2.  Whether  the  domicil  of  the  parties,  at  the  time  the 
offence  was  committed,  be  or  be  not  immaterial,  is  a  more 
disputed  question  (y).  But  the  more  generally  received 
doctrine  in  the  three  States  which  have  been  just  men- 
tioned, is  in  favour  of  the  immateriality  of  this  domicil. 
The  question  has  been  more  agitated  in  the  North  Ameri- 
can United  States  than  in  England  and  Scotland ;  but  it 


(x)  Bishop  on  Marriage  and  Divorce,  vol.  ii.  s.  171.  [The  judg- 
ments in  Le  Sueur  v.  Le  Sueur  and  Niboyet  v.  Niboyet  both  allude  to 
the  locus  delicti,  but  do  not  treat  it  as  a  fact  of  much  weight.] 

(y)  Bishop,  ibid.  ss.  172-177. 
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has,  as  Mr.  Bishop  observes,  seldom  been  matter  of  direct 
judicial  discussion  (z). 

8.  It  seems  clear,  that  States  which  recognize  the 
validity  of  a  foreign  divorce,  must  recognize  the  incidents 
to  it,  such  especially  as  its  effects  upon  personal  and  real 
property. 

The  effect  upon  the  former  ought  to  be  the  same  with 
that  on  the  personal  property  in  the  State  which  decreed 
the  divorce. 

The  effect  upon  the  latter  must  depend  upon  the  lex 
rei  sites,  according  to  the  prevalent  doctrine  as  to  real 
property. 

If  the  lex  rei  sitce  visits  divorce  with  certain  con- 
sequences, and  recognizes  a  foreign  divorce,  it  ought  to 
ascribe  the  same  effects  to  it  as  to  a  divorce  by  the  Domestic 
Law  {a). 

4.  Where  an  Englishman  married  a  Frenchwoman,  and 
they  resided  in  France,  where  their  children  were  born ; 
and  suits  were  instituted  between  them  in  both  countries 
and  were  compromised  by  an  agreement,  part  of  which 
was  that  the  wife  would  facilitate  proceedings  for  a  divorce, 
and  another  part  was  that  one  of  the  children  should  re- 
main with  the  mother,  and  a  third  part  related  to  the  pay- 
ment of  an  allowance  to  the  wife :  it  was  holden  by  an 
English  Court,  that  a,ssuming  the  contract  to  be  enforceable 
by  French  Law,  and  that  the  parts  of  it  invalid  by  English 
Law  had  been  performed  in  France,  nevertheless  no  part 
of  it  could  be  enforced  by  English  Law  (&). 

{z)  Ibid.  s.  176.  [Mr.  Bishop's  conclusion  (s.  172)  is  as  follows  : — 
"The  place  of  the  parties'  doinicil  at  the  commission  of  the  offence 
is  immaterial  to  the  jurisdiction.  The  Courts  of  the  new  domicil  can 
dissolve  the  marital  status  as  well  for  what  transpired  before  the 
change  as  after."] 

{a)  Cf.  Story,  s.  230  6. 

(h)  Hope  V,  Hope^  8  De  G.,  M.  <^  G.  Rep.  p.  731 ;  et  vide  suprd^ 
§  xvni. 
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NOTE    TO    CHAPTER    XXL 

THE    ROMAN    LAW    ON    DIVORCE. 

The  history  of  the  Civil  Law  of  Rome  as  to  Divorce  is  very  in» 
teresting,  and  very  often  misunderstood.  The  primaiy  object  of  the 
old  law  was  to  preserve  the  perfect  liberty  of  the  subject  with  respect 
to  contracting  Marriage — not  to  encourage  Divorce.  Traces  of  the  old 
law  appear  in  the  Dig.  lib.  xlv,  t.  i.  134  :  "  Inhonestum  visum  est  vinculo 
poense  matrimonia  obstringi  sive  futura  sive  jam  contracta."  Code,  lib.  v. 
t.  iv.  14  :  "  Neque  ab  initio  matrimonium  contrahere,  neque  dissociatum 
reconciliare  quisquam  cogi  potest ;  unde  intelligis  liberam  facultatem 
contrahendi  atque  distrahendi  matrimonii  transferri  ad  necessitatem 
non  oportere."  Lib.  viii.  t.  xxxix.  2  :  *'  Libera  matrimonia  esse  antiquitus 
placuit,  ideoque  pacta  ne  liceret  divertere,  non  valere  ;  et  stipulationes 
quibus  poense  irrogentur  ei  qui  quseve  divortium  fecisset,  ratas  non 
haberi  constat."  It  seems  clear  that  the  liberty  of  divorce  was  rarely 
resorted  to  before  the  year  553  a.u.c.  The  scandalous  frequency  of 
divorce  after  this  period  is  well  known  to  all  readers  of  Plutarch, 
Tacitus,  Cicero,  Juvenal,  Plautus,  and  Seneca.  Augustus  appears  to 
have  imposed  some  limitations  upon  it.  Nor  even  after  Christianity 
became  the  religion  of  the  State,  was  divorce  abolished.  Constantino 
did  not  absolutely  prohibit  divorce,  but  hmited  the  causes  of  it.  The 
Council  of  Aries,  a.d.  314,  spoke  doubtfully.  St.  Ambrose  thought 
the  language  of  the  Gospel  obscure,  and  that  error  on  the  point  might 
be  venial.  Theodosius  repealed  the  limitations  of  Constantino.  Jus- 
tinian restored,  reluctantly,  it  is  said,  much  of  the  license  of  divorce 
which  had  disgraced  pagan  ^ome.— Novell.  117,  c  viii,  De  justis  divor- 
tiorumcausis  marito  permissis  ;  Novell.  134,  ex.;  Novell.  140. 

The  differences  between  the  Roman  and  Greek  Churches  on  the  sub- 
ject of  divorce  are  well  known.  The  alteration  in  1857  of  the  Law  of 
England  upon  divorce  was  effected  Ecclesid  inconsultd  as  much  as  the 
Law  of  France  in  1792. 

Cf.  Savigny,  R.  B.  viii.  s.  399,  ii.  1. 

Troplong,  De  V influence  du  Ghristianisme  sur  le  droit  civil  des  Bomcmis, 
Chapitre  YI.  Du  Divorce. 
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CHAPTER   XXII. 

FOREIGN    DIVORCE — ENGLISH    LAW. 

DIX.  The  English  Law  upon  divorces  obtained  by  the 
sentence  of  a  Foreign  Tribunal  has  been  reserved,  on 
account  of  its  moment  and  peculiarity,  for  consideration 
in  this  chapter. 

The  fundamental  public  policy  of  England,  with  respect 
to  the  question  of  Divorce,  has,  since  the  year  1857,  under- 
gone an  entire  change ;  the  bearing  of  which  ought,  it 
should  seem,  upon  all  sound  principles  of  Comity,  materi- 
ally to  affect  the  decisions  of  her  tribunals  upon  the  validity 
of  Foreign  Divorces. 

The  question,  of  course,  still  remains  whether  England 
will  allow  an  English  Marriage  between  English  persons, 
or  between  an  English  person  and  a  foreigner,  to  be 
dissolved  upon  other  grounds  than  those  which  in  her  re- 
cent legislation  she  has  declared  to  be  proper  causes  of 
divorce ;  but  the  argument  that  any  divorce  is  contrary 
to  the  public  policy — an  argument  hitherto  of  no  mean 
weight^is  in  all  reason,  justice,  and  common  sense  en- 
tirely taken  away. 

DX.  There  are  three  divisions  under  which  the  English 
Law  with  respect  to  the  validity  of  a  Foreign  Sentence  of 
Divorce  may  be  considered. 

a.  Foreign  sentences  of  divorce  a  mensd  et  toro. 

13,  Foreign  sentences  of  divorce  a  vinculo  matrimonii 
before  the  English  statute  legalizing  divorce. 

7.  Foreign  sentences  of  divorce  since  the  passing  of 
that  Statute. 


FOREIGN    DIVORCE — ENGLISH    LAW.  883 

DXI.  {a)  Upon  the  question  of  the  effect  due  in  Eng- 
land to  a  foreign  sentence  of  divorce  a  mensd  et  toro,  it  is 
safe  to  use  the  language  of  Lord  Stowell : — 

"  Something  "  (he  observed)  "  has  been  said  on  the 
"  doctrine  of  law  regarding  the  respect  due  to  foreign 
"  judgments ;  and,  undoubtedly,  a  sentence  of  separation, 
"  in  a  proper  Court,  for  adultery,  would  be  entitled  to  credit 
"  and  attention  in  this  Court ;  but  I  think  the  conclusion 
"  is  carried  too  far  when  it  is  said  that  a  sentence  of  nullity 
"  of  marriage  is  necessarily  and  universally  binding  on 
"  other  countries.  Adultery  and  its  proofs  are  nearly  the 
"  same  in  all  countries.  The  validity  of  marriage,  however, 
"  must  depend,  in  a  great  degree,  on  the  local  regulations  of 
"  the  country  where  it  is  celebrated,  A  sentence  of  nullity 
''  of  marriage,  therefore,  in  the  country  where  it  was 
"  solemnized,  would  carry  with  it  great  authority  in  this 
"  country  ;  but  I  am  not  prepared  to  say  that  a  judgment 
"  of  a  third  country,  on  the  validity  of  a  marriage,  not 
"  within  its  territories,  nor  had  between  subjects  of  that 
"  country,  would  be  universally  binding.  For  instance, 
"  the  marriage,  alleged  by  the  husband,  is  a  French  mar- 
*'  riage ;  a  French  judgment  on  that  marriage  would  have 
"  been  of  considerable  weight ;  but  it  does  not  follow  that 
"  the  judgment  of  a  Court  at  Brussels,  on  a  marriage  in 
"  France,  would  have  the  same  authority,  much  less  on  a 
"  marriage  celebrated  here  in  England.  Had  there  been 
"  a  sentence  against  the  wife  for  adultery  in  Brabant,  it 
'^  might  have  prevented  her  from  proceeding  with  any 
"  effect  against  her  husband  here ;  but  no  such  sentence 
"  anywhere  appears  "  (a) . 

DXTI.  In  an  earlier  case,  the  sentence  of  the  Parlia- 
ment of  Paris,  declaring  a  marriage  null,  had  been  pleaded, 

(a)  Sinclair  v.  Sinclair,  1  Haggardh  Consist.  Rep.  p.  297. 

Lord  Hardwicke  is  reported  to  have  said  that  the  sentence  of  a 
competent  Court  in  France  on  the  validity  of  a  marriage  was,  by  the 
Law  of  Nations,  conclusive. — Roach  v.  Garvan,  1  Vesey  Senior^s  Rep, 
p.  157. 
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not  as  a  har,  but  as  evidence  of  tlie  French  Law  on  a  mar- 
riage contracted  in  France.  The  suit  in  England  was  for 
a  Restitution  of  conjugal  rights  (6)  :  it  was  dismissed. 

DXIII.  The  effect  of  a  foreign  sentence  was  also  much 
discussed  before  the  Arches  Court  of  Canterbury  and  the 
Judicial  Committee  of  the  Privy  Council  in  the  very  im- 
portant case  of  Connelly  v.  Connelly  (c). 

In  this  case,  the  wife  pleaded  in  bar  to  a  suit  for  a 
restitution  of  conjugal  rights  by  the  husband,  that  she  and 
her  husband  had  both,  subsequently  to  their  marriage, 
entered  into  religious  orders,  and  agreed  to  live  apait ;  and 
that  the  Court  of  Rome  had  decreed  their  separation. 

It  was  contended  on  the  other  side — 

1.  That  being  Americans  by  origin,  and  not  domiciled 
at  Rome,  the  Court  there  had  no  jurisdiction  ; 

2.  That  the  pretended  sentence  was  no  sentence  of  a 
Court ; 

3.  That  the  sentence  of  a  third  country  was  not  bind- 
ing here  ; 

4.  That  the  husband  had  a  right  to  enforce  the  original 
obligations  of  the  nuptial  contract. 

No  objection,  it  should  be  observed,  had  been  taken  to 
the  j  urisdiction  of  the  English  Court.  The  Court  of  Arches 
rejected  the  plea  in  bar.  The  Appellate  Court  of  the  Privy 
Council  allowed  the  wife  to  amend  her  plea,  by  stating 
that  she  and  her  husband  were  domiciled  at  Rome  at  the 
time  when  the  alleged  sentence  was  passed;  and  that  by 
the  Law  of  their  American  domicil  (the  lex  loci  contractus), 
that  sentence  would  be  holden  valid ;  but  gave  no  opinion 
as  to  what  the  effect  of  such  further  pleading  might  be. 

DXIY.  (/3)  With  respect  to  a  foreign  sentence  of 
divorce  a  vinculo  before  the  passing  of  the  Statute. 

The  Courts  in  England  have  refused  to  acknowledge 


(6)  Scrimshire   v.    Scrimsliire,   2    Haggard's    Consist,   Bep.    p.    395 
(a.d.  1752). 

(c)  7  Moore's  P.  C.  Bep.  p.  438. 
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tlie  validity  of  any  sentence  of  divorce  a  vinculo  matrimonii, 
pronounced  upon  an  English  marriage  celebrated  in  Eng- 
land between  English-born  subjects  (cZ).  They  have,  how- 
ever, indirectly  recognized  the  validity  of  a  Scotch  sentence 
of  divorce  a  vinculo  matrimonii,  in  a  case  where  the 
marriage  had  been  celebrated  in  England,  and  the  parties 
to  it  were  a  Scotchman  by  birth,  property,  and  connections, 
though  frequently  resident  in  England,  and  an  English- 
woman. They  had  been  separated  for  some  time,  and  at 
the  time  of  the  divorce  the  husband  was  living  almost 
wholly  in  Scotland,  and  the  wife  in  France  (e). 

Perhaps,  speaking  quite  strictly,  there  cannot  be  said 
to  have  been  any  direct  English  decision  upon  a  case  in 
which  the  parties  were  married  in  England,  and  having 
afterwards  acquired  a  hond  fide  domicil  anim^o  et  facto  in 
another  country,  were  there,  after  the  acquisition  of  such 
domicil,  divorced  a  vinctdo  m^atrimonii  according  to  the  lex 
loci  by  a  competent  tribunal  (/). 

In  the  celebrated  case  of  Lolley,  the  husband  went  from 
England  to  Scotland,  and,  without  having  acquired  a 
domicil  (g),  procured  a  divorce  a  vinculo  there,  and  then 
married  another  wife.  Lolley  was  found  guilty  of  bigamy 
by  the  twelve  judges,  and  a  part  of  the  criminal  punish- 
ment was  actually  inflicted  upon  him. 


(d)  Lolley's  Case,  1  Buss.  S  By.  Grown  Cases,  p.  237. 

(e)  Warrender  v.  Warrender,  9  BligJi's  N.  Bep.  p.  69  ;  2  Clarh  dh 
Finn.  Bep.  p.  488  ;  vide  post,  §  dxviii. 

(/)  See  Dr.  Lushington's  remarks  in  Conway  v.  Beadey,  3  Haggard^ s 
Eccl.  Bep.  p.  639. 

This  case,  as  well  as  that  subsequently  alluded  to  of  Macarthy  v. 
Decaix,  was  decided  in  the  early  part  of  1831. 

But  Dr.  Lushington  and  Lord  Brougham  appear  in  these  cases  to 
have  taken  rather  different  views  of  the  extent  of  the  decision  in 
Lolleyh  Case. 

[See  now  Harvey  v.  Farnie,  L.  B.  8  App.  Ca.  p.  43,  though  decided 
of  course  long  after  the  passing  of  the  English  Divorce  Act  of  1857.] 

{g)  See  Lord  Cranworth's  remarks  in  Dolphin  v.  Bobins,  7  H.  L.  C. 
p.  390  [and  see  Briggs  v.  Briggs,  L.  B.  5  P.  D.  p.  163]. 
VOL.  IV.  C  C 
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DXV.  In  subsequent  cases,  both  Lord  Chancellor  El- 
don  (Ji)  and  Lord  Chancellor  Brougham  {i)  appear  to  have 
considered  the  judgment  in  LoUey's  case  as  going  the  whole 
length  of  deciding  that  a  Foreign  divorce  could  not  operate 
to  dissolve  an  English  marriage;  and  the  additional  condi- 
tion of  the  divorce  being  betv^een  English  parties  does  not 
appear  to  have  been  engrafted  upon  that  decision  till  the 
case  of  Warrender  v.  Warrender  [ii). 

DXVI.  It  has  been  observed  that  for  more  than  a 
century  the  Scotch  Courts  have  holden  that,  without  re- 
ference to  the  country  where  the  marriage  was  celebrated, 
[they  can  entertain  jurisdiction  if  the  parties  have  resided 
for  a  certain  period  in  Scotland,  although  such  residence] 
fall  far  short  of  a  legal  domicil  {k).  In  Scotland  it  has, 
since  the  Reformation  at  least,  been  competent  to  the 
Scotch  Court  to  divorce  a  vinculo ;  and  since  the  deci- 
sion [1)  of  the  House  of  Lords  and  of  the  twelve  English 
judges,  the  fifteen  judges  of  Scotland  have,  nevertheless, 
expressly  re-affirmed  this  to  be  the  Law  of  Scotland. 

DXYII.  The  observations  of  Lords  Brougham  and 
Lyndhurst  in  Warrender  v.  Warreyider  (m),  it  can  hardly 
be  denied,  shook,  to  a  certain  extent,  the  doctrine  o^  Lollei/s 
case,  though  the  authority  of  that  case  was,  as  will  be 
presently  seen,  recognized  in  the  case  of  Dolphin  v.  Robins, 

DXVIII.  But,  at  all  events,  the  case  of  Warrender  v. 
Warrender,  decided  in  1835,  contains  the  opinion  of  Lord 
Brougham,  that  a  sentence  of  Divorce  a  vinculo  matrimonii, 
pronounced  by  the  country  where  the  parties  were  domi- 

(/i)  Tovey  v.  Lindsay,  1  Bow's  Rep.  pp.  124,  125. 

(i)  Macarthy  v.  Decaix,  2  Buss.  c&  Myl.  Rep.  pp.  619,  620. 

See,  however.  Lord  Brougham's  explanation,  in  Warrender  v. 
JVarrender,  of  his  remarks  in  this  case  of  Macarthy  v.  Decaix. 

[{ii)  See  Harvey  v.  Farnic-,  L.  R.  8  J./)|>.  Oa.  p.  54.] 

(h)  Conway  v.  Beaztey,  3  Haggard's  Eccl.  Rep.  p.  646. 

(Z)  The  case  of  Edmiston  referred  to  by  Lord  Lyndhurst  in  War- 
render  V.  Warrender,  9  Bligh's  N.  Rep.,  pp.  150-151. 

(m)  The  Lords,  in  Warrender  v.  Wan-evder,  considered  themselves 
as  a  Scotch  Court  of  Appeal  from  a  Scotch  Court . 
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ciled,  ought,  even  in  the  case  of  an  English  marriage,  upon 
principles  of  Comity,  to  be  recognized  in  this  country. 
The  reasoning  of  the  learned  judge  applies  more  forcibly 
to  the  case  of  a  Scotch  divorce  of  a  Scotch  marriage  between 
English  subjects.  The  English  Courts  having  recognized 
the  authority  of  Scotland  to  complete  the  obligation  of  the 
marriage  tie,  ought,  it  is  argued,  to  acknowledge  its  com- 
petency to  dissolve  it  on  the  principle  of  the  maxim, 
*'  Unumquodque  dissolvitur  eodem  modo  quo  colligatur :  " 
and  it  is  said  with  great  force,  as  to  the  opportunity  which 
a  strict  adherence  to  the  Law  of  Scotland  with  respect  to 
the  dissolution  of  the  contract  would  give  to  the  violators 
of  the  English  Marriage  Law — "  This  objection  comes  too 
"  late  "  {mm),  after  the  decisions  which  have  established 
that  the  Scotch  marriage  of  English  parties  avowedly  in 
fraudem  legis,  is  valid ;  that  there  is  no  sense  in  complain- 
ing of  the  evasion  of  English  Law,  which  would  arise  from 
supporting  Scotch  divorces,  and  sanctioning  the  evasion  of 
English  Law  by  upholding  Scotch  marriages,  which,  as 
in  the  case  of  minors,  entirely  subvert  it. 

"  If  "  (says  Lord  Brougham)  "  in  a  matter  confessedly 
"  not  clear,  and  very  far  from  being  unincumbered  with 
"  doubt  and  difficulty,  we  find  that  manifest  and  serious  in- 
"  convenience  is  sure  to  result  from  one  view,  and  very  little 
"  in  comparison  from  adopting  the  opposite  course,  nothing 
"  can  be  a  stronger  reason  for  taking  the  latter.  Now 
"  surely  it  strikes  every  one  that  the  greatest  hardship  must 
"  occur  to  parties,  the  greatest  embarrassments  to  their 
"  rio^hts,  and  the  utmost  inconvenience  to  the  courts  of 
"justice  in  both  countries,  by  the  rule  being  maintained 
"  as  laid  down  in  Lolley^s  case.  The  greatest  hardship  to 
"  parties ;  for  what  can  be  a  greater  grievance  than  that 
"  parties  living  bond  fide  in  England,  though  temporarily, 
"  should  either  not  be  allowed  to  marry  at  all  during  their 
"  residence  here,  or  if  they  do,  and  afterwards  return  to 

[(mm)  9  Bligh's  N.  Rep.  at  p.  131.] 

c  c  2 
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"  their  own  country,  however  great  its  distance,  that  they 
"  must  be  deprived  of  all  remedy  in  case  of  misconduct, 
*'  however  aggravated,  unless  they  undertake  a  voyage  back 
"  to  England,  ay,  and  unless  they  can  comply  with  the 
"  parliamentary  forms  in  serving  notices  ?  The  greatest 
"  embarrassments  to  their  rights ;  for  what  can  be  more 
"  embarrassing  than  that  a  person's  Status  should  be  in- 
"  volved  in  uncertainty,  and  should  be  subject  to  change 
"  its  nature,  as  he  goes  from  place  to  place  ;  that  he  should 
"  be  married  in  one  country,  and  single,  if  not  a  felon,  in 
"  another — bastard  here,  and  legitimate  there  ?  The  utmost 
"  inconvenience  to  the  Courts  ;  for  what  inconvenience  can 
"  be  greater  than  that  they  should  have  to  regard  a  person 
"  as  married  for  one  purpose,  and  not  for  another ;  single 
"  and  a  felon,  if  he  marries  a  few  yards  to  the  southward — 
"  lawfully  married  if  the  ceremony  be  performed  a  few 
"  yards  to  the  north ;  a  bastard  when  he  claims  land, 
"  legitimate  when  he  sues  for  personal  successions  ;  widow, 
"  when  she  demands  the  chattels  of  her  husband,  his 
'  concubine  when  she  counts  as  dowable  of  his  land  "  (n)  ? 

"  I  have  now  been  commenting  upon  Lolley^s  case  on 
"  its  own  principle — that  is,  regarding  it  as  merely  laying 
"  down  a  rule  for  England,  and  prescribing  how  a  Scotch 
"  divorce  shall  be  considered  in  this  country,  and  dealt 
"  with  by  its  Courts.  I  have  felt  this  the  more  necessary 
"  because  I  do  not  see,  for  the  reasons  which  have  occasion- 
"  ally  been  adverted  to  in  treating  the  other  argument,  how, 
"  consistently  with  any  principle,  the  judges  who  decided 
"  the  case  could  limit  its  application  to  England,  and  think 
"  that  it  did  not  decide  also  on  the  validity  of  the  divorce 
"  in  Scotland.  They  certainly  could  not  hold  the  second 
*'  English  marriage  invalid  and  felonious  in  England  with- 
"  out  assuming  that  the  Scotch  divorce  was  void  even  in 
"  Scotland.  In  my  view  of  the  present  question,  therefore, 
''  it  was  fit  to  show  that  the  Scotch  Courts  have  a  good 

(n)  9  Bligh's  N.  Bep.  pp.  1:^0-131, 
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"  title  to  consider  the  principle  of  Lolley's  case  erroneous 
"  even  as  an  Englisli  decision.  This,  it  is  true,  their  Lord- 
"  ships  have  not  done  ;  and  the  judgment  now  under  appeal 
"  is  rested  upon  the  ground  of  the  Scotch  divorce  being 
"  sufficient  to  determine  the  marriage-contract  in  Scotland 
"  only. 

"  I  must  now  observe,  that,  supposing  (as  may  fairly 
"  be  concluded)  LoUey's  case  to  have  decided  that  the 
"  divorce  is  void  in  Scotland,  there  can  be  no  ground  what- 
"  ever  for  holding  that  it  is  binding  upon  the  Scotch  Courts 
"  on  a  question  of  Scotch  Law.  If  the  cases  and  the 
"  authorities  of  that  Law  are  against  it,  the  learned  persons 
"  who  administer  the  system  of  jurisprudence  are  not  bound 
"  to  regard — nay,  they  are  not  entitled  to  regard — an  Eng- 
"  lish  decision,  framed  by  English  judges  upon  an  English 
"  case,  and  devoid  of  all  authority  beyond  the  Tweed"  (nn). 

DXIX.  The  cases  which  intervened  between  that  of 
Lolley  and  that  of  Warrender  v.  Warrender  were,  first, 
Macarthy  v.  Decaix  (o),  in  the  Court  of  Chancery,  the  case 
of  a  Danish  divorce.  The  husband,  a  Dane  by  birth  and 
domicil,  married  in  England  an  English  wife.  They  after- 
wards both  became  domiciled  in  Denmark.  Lord  Eldon 
hesitated,  and  said  he  could  not  take  it  as  settled  by  Lolley' s 
case  that  the  marriage  was  not,  for  English  purposes,  dis- 
solved by  the  Danish  divorce ;  but  Lord  Brougham,  be- 
coming Lord  Chancellor,  decided  against  the  validity  of  the 
divorce,  on  the  authority  of  Lolley's  case.  Lord  Brough- 
am's subsequent  remarks  in  Warrender  v.  Warrender  are 
not  consistent  with  this  judgment ;  and  the  authority  of  it 
appears  now,  at  all  events  since  the  passing  of  the  recent 
Statute,  to  be  doubtful  (oo).  Secondly,  in  the  same  year 
as  Macarthy  v.  Decaix,  the  case  of  Conway  v.  Beazley  (p) 

{nn)  9  Bligh's  N.  Rep.  pp.  132-133. 

(o)  2  llnsseU  cfc  Myl.  Rep.  p.  G14. 

\(,oo)  "  I  am  compelled  to  speak  without  much  respect  of  Macarthy 
V.  Decaix^^  per  Lord  Selborne,  Harvey  v.  Farnie^  L.  R.  8  App.  Ca.  at 
p.  52.] 

(p)  3  Haggard's  Ecd.  Rep.  p.  642. 
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was  decided  by  Dr.  LusMngton  in  the  Consistory  of 
London,  in  which  that  learned  judge  held  that  a  Scotch 
divorce  did  not  annul  an  English  marriage  ;  bnt  he 
observed  : — "  My  j  udgment,  however,  must  not  be  con- 
"  strued  to  go  one  step  beyond  the  present  case ;  nor  in 
"  any  manner  to  touch  the  case  of  a  divorce  a  vinculo  pro- 
"  nonnced  in  Scotland  between  parties  who,  though  mar- 
"  ried  when  domiciled  in  England,  were,  at  the  time  of 
"  such  divorce,  bond  fide  domiciled  in  Scotland ;  still  less 
"  between  parties  who  were  only  on  a  casual  visit  to  Eng- 
"  land  at  the  time  of  their  marriage,  but  were  then  and  at 
"the  time  of  the  divorce  bond  fide  domiciled  in  Scotland." 

This  question  Dr.  Lushington  did  not  consider  to  have 
been  decided  by  the  case  of  Lolley  (q). 

DXX.  (7)  With  respect  to  foreign  sentences  of  divorce 
since  the  passing  of  the  modern  Statute. 

On  January  1,  1858,  the  Law  of  England  underwent 
a  change  of  the  greatest  moment.  It  is  not  too  much  to 
say  that  no  law  has  been  passed  since  the  Reformation  so 
vitally  affecting  the  social  and  moral  condition  of  this 
realm.  By  this  law  marriages  were,  for  the  first  time, 
rendered  dissoluble.  Before  this  law,  marriages  had  been 
dissolved  by  special  acts  of  Parliament,  the  passing  of 
which  bore  testimony  to  the  general  law  of  indissolubility: 
this  privilegium  was  certainly  open  to  the  gravest  objec- 
tions, and  was  on  principle  indefensible ;  but  its  practical 
effect  upon  the  social  and  moral  state  of  the  people  was 
inconsiderable.  The  practical  effect  of  the  present  law 
is,  alas!  certainly  not  inconsiderable.  With  respect  to 
its  international  operation  it  surely  oug^ht,  upon  sound 
principles  of  Comity,  to  lead  to  a  recognition  of  Foreign 
divorces  of  English  subjects  domiciled  abroad  for  the  same 
causes  at  least  which  the  lex  patrice  allows  to  be  grounds 
of  divorce — namely,  adultery,  on   the  part  of  the   wife; 

(q)  In  the  case  of  Tovey  v.  Lindsay,  1  Doiv's  Bep.  p.  117,  in  1813 — 
an  appeal  from  Scotland  to  the  House  of  Lords  on  a  question  of  juris- 
diction— no  decision  was  given. 
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cruelty  and  adultery,  or  desertion  and  adultery,  on  the 
part  of  the  husband. 

Since  the  passing  of  the  Statute,  the  following  case 
has  been  decided ;  but  the  Scotch  divorce,  it  will  be 
observed,  had  in  this  case  been  decreed  before  the  passing 
of  the  Statute. 

A  domiciled  English  husband  married  in  England  a 
wife,  in  the  year  1822  ;  they  separated  by  mutual  consent 
in  1839. 

In  1854,  the  husband  went  to  Scotland — his  wife  followed 
him.  After  a  few  weeks'  residence,  sufficient,  according  to 
the  Scotch  Law,  to  found  the  jurisdiction  of  the  Scotch 
Court,  the  wife  sued  the  husband  for  adultery,  and  obtained 
the  decree  of  a  Scotch  Court,  dissolving  the  marriage.  The 
husband  had  not  at  the  time  a  domicil,but  only  a  temporary 
residence,  in  Scotland. 

The  wife  afterwards  resided  in  Paris,  and  married  a 
Frenchman  in  that  country.  The  House  of  Lords  held, 
affirming  the  decision  of  the  Court  of  Probate,  that  the 
Scotch  divorce  had  not  dissolved  the  English  marriage  (r) . 

The  circumstances  of  the  case  were  such  as  to  show,  that 
the  divorce  was  effected  by  gross  collusion.  Lord  Kings- 
down  said,  "  It  is  clear,  therefore,  it  was  mere  mockery  and 
"  collusion  from  beginning  to  end."  Lord  Cranworth, 
who  spoke  first  and  gave  the  judgment  of  the  Lords  in 
detail  (s),  said,  "My  Lords,  the  very  learned  judge  of  the 
"  Court  of  Probate  rejected  the  allegation  of  the  Appellant, 
"  on  the  ground  that  it  stated  no  case  impeaching  the  validity 
"  of  the  will  and  codicil  propounded  by  the  Eespondents. 


(r)  Dolphin  v.  Robins,  1  Swahey  tfc  Tristram  Rep.  p.  37 ;  7  S.  L.  C. 
p.  390  ;  3  Macqueen,  H.  L.  G.  p.  5C3  (a.d.  1859). 

(.s)  In  this  judgment  it  was  decided  that  the  Scotch  sentence  of 
divorce  a  vinculo  could  not  operate  as  a  divorce  a  raensd  et  toro  in 
England.  Also  it  should  be  observed  that  Lord  Cranworth's  opinion 
inclined  to  admit  that  a  wife  divorced  a  mensd  et  toro  may  have  a 
separate  domicil  from  her  husband.  Lord  Kingsdown  expressed  an 
opposite  opinion  :  this  question  was  not,  however,  decided. 
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"  The  grounds  on  which  the  Appellant  relied  were,  thafc 
"  by  the  proceedings  in  Scotland  the  marriage  with  the 
"  Appellant  was  dissolved  so  as  to  enable  the  deceased  to 
"  contract  a  new  marriage  ;  that  she  did  in  fact  contract 
"  a  new  marriage,  in  1854,  with  General  des  Pontes,  a 
"  domiciled  Frenchman,  and  became  herself  domiciled  in 
"  France,  and  so  continued  from  the  time  of  her  marriage 
"  till  her  death,  and  that  while  so  domiciled  she  made  the 
"  will  of  23rd  of  June,  1856,  in  the  mode  required  by  the 
"  Laws  of  the  country  of  her  domicil,  which  therefore  was 
"  a  valid  revocation  of  the  will  and  codicil  of  April  1854» 
"  The  Appellant  further  contended  that,  even  if  the  divorce 
"  was  not  valid  so  as  to  enable  the  deceased  to  contract  a 
"  second  marriage,  still  it  operated  as  a  divorce  a  mensd  et 
"  toro,  and  enabled  her  to  select  a  domicil  of  her  own,  and 
"  that  in  fact  she  did  select  France  as  her  domicil,  where 
"  she  lived  and  died.  The  learned  judge  of  the  court  below 
"  was  of  opinion  that  the  English  marriage  was  not  dissolved 
"  by  the  Scotch  divorce,  and  that  so  the  deceased  remained 
''up  to  the  time  of  her  death  the  wife  of  the  Appellant 
"  whose  domicil  was  and  had  always  been  in  England  ;  that 
"  his  domicil  was  her  domicil,  and  that  the  will  or  alleged 
"  will  of  June  1856,  not  having  been  executed  in  the  mode 
"  required  by  our  Laws,  had  no  effect  on  the  will  and  codicil 
"  of  1854.  He  further  held  that  the  Scotch  decree  did  not 
"  operate  as  a  divorce  a  mensd  et  toro,  and  so  made  a  decree 
"  rejecting  the  allegation.  The  same  arguments  were  re- 
'^  newed  and  urged  with  great  ability  at  your  Lordships'  bar. 
"  But  they  failed  to  convince  me,  or,  as  I  believe,  any  of 
"  your  Lordships  who  heard  the  case.  On  the  first  question, 
**  the  validity  of  the  Scotch  divorce  to  dissolve  the  English 
"  marriage,  the  decision  in  Lolley^s  case  is  conclusive.  It 
"  was,  indeed,  contended  in  the  argument  here  that  Lolley's 
"  case  did  not  necessarily  govern  that  now  under  considera- 
"  tion,  for  that  since  that  decision  the  principles  applicable 
"  to  this  question  have  been  materially  changed  by  the 
"  Statute  9  Geo.  IV.  c.  31.    But  this  seems  to  me  altogether 
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"  a  mistake.  In  Lolley^s  case  it  appeared  that  he,  having 
"  been  married  in  England,  afterwards  went  to  Scotland, 
"  and  while  he  was  there,  not  having  become  a  domiciled 
"  Scotchman  (for  that  must  be  assumed  to  have  been  the 
"  state  of  the  facts),  his  wife  obtained  a  Scotch  decree  for  a 
"  divorce  on  the  ground  of  adultery  committed  bj  him  in 
"  Scotland.  After  the  decree  was  pronounced  he  returned 
"  to  England  and  married  a  second  wife  at  Liverpool.  This 
"  was  held  by  the  unanimous  opinion  of  the  judges  to-be 
"  bigamy,  on  the  ground  '  that  no  sentence  or  act  of  any 
"  '  Foreign  country  or  State  could  dissolve  an  English  mar- 
"  '  riage  a  vinculo  matrimonii,'  meaning,  I  presume,  could 
'"  dissolve  the  matrimonial  vincuhim,  and  that  no  divorce  of 
"  an  Ecclesiastical  Court  was  within  the  exception  in  1  Jac. 
"  I.  c.  11,  s.  3,  unless  it  was  the  divorce  of  a  Court  within 
"  the  limits  to  which  the  1  Jac.  I.  extends.  The  exception 
''  to  the  Statute  1  Jac.  I.  was  '  of  any  person  divorced  by 
"  '  sentence  in  the  Ecclesiastical  Court.'  It  was  contended 
"  here  that  the  decision  might  have  been  diflPerent  if  the  case 
"  had  arisen  since  the  9  Geo.  lY.  c.  31,  which  repeals  the 
'^  Statute  1  Jac.  I.  c.  11,  and  by  sect.  22  again  makes  bigamy 
"  a  felony,  but  with  a  proviso  that  the  enactment  shall  not 
"  extend  to  any  person  who  at  the  time  of  the  second  mar- 
"  riage  shall  have  been  divorced  from  the  bond  of  the  first 
"  marriage.  It  was  said  that  the  Scotch  Court  was  not 
"  the  Ecclesiastical  Court  contemplated  by  the  Statute  1 
"  Jac.  I.,  and  that  so  Lolley  was  not  within  the  exception 
"  contained  in  that  Statute,  but  that,  as  he  had  been  in 
"  fact  divorced,  he  would  now  have  been  within  the  pro- 
*'  viso  of  the  Statute  9  Geo.  lY.  c.  31.  This,  however,  is 
"  evidently  a  mistake.  He  was  not,  and  could  not  be, 
"  divorced ;  for,  according  to  the  express  opinion  of  the 
"judges,  no  Court  can  dissolve  the  bonds  of  an  English 
"  marriage.  Lolley' s  case  has  been  frequently  acted  on. 
"  In  the  case  of  Conway  v.  Beazley,  Dr.  Lushington,  after 
"  much  consideration,  acted  on  it,  treating  it  as  settled  law 
"  where  there  is  no  bond  fide  domicil  in  Scotland,  meaning 
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"  by  bond  fide  domicil  a  real  domicil,  and  not  a  domicil  as- 
"  sumed  merely  for  tlie  purpose  of  giving  jurisdiction.  And 
"  I  believe  your  Lordships  are  all  of  opinion  that  it  must  be 
"  taken  now  as  clearly  established  that  the  Scotch  Court  has 
"  no  power  to  dissolve  an  English  marriage  where,  as  in 
"  this  case,  the  parties  are  not  really  domiciled  in  Scotland, 
"  but  have  only  gone  there  for  such  a  time  as,  according  to 
"  the  doctrine  of  the  Scotch  Courts,  gives  them  jurisdiction 
''  in  the  matter.  Whether  they  could  dissolve  the  marriage 
"  if  there  be  a  bond  fide  domicil  is  a  matter  upon  which  I 
"  think  your  Lordships  will  not  be  inclined  now  to  pro- 
"  nounce  a  decided  opinion." 

No  mention  is  made  in  this  judgment  of  any  alteration 
effected  by  the  recent  Statute  in  the  Law  of  England 
with  respect  to  the  general  recognition  of  Foreign  Sen- 
tences of  Divorce  on  English  subjects. 

DXXI.  In  an  Irish  case  it  was  holden  that  a  marriage 
celebrated  in  England  between  a  native  and  domiciled 
Scotchman  and  an  Irishwoman  may  be  dissolved  by  a 
decree  for  a  divorce  pronounced  by  the  Court  of  Session  in 
Scotland  (/). 

In  the  case  of  Shaw  v.  Gould  {u)  the  following  positions 
of  Law  were  laid  down  : — 

A  Foreign  tribunal  has  no  authority,  so  far  as  any  con- 
sequences in  England  are  concerned,  to  pronounce  a  decree 
of  divorce  a  vinculo,  in  the  case  of  an  English  marriage 
between  English  subjects,  unless  such  subjects  are  at  the 
time  of  such  decree  pronounced  bond  fide  domiciled  in  the 
country  where  that  tribunal  has  jurisdiction,  and  the  suit 
is  prosecuted  without  collusion. 

Where,  therefore,  there  was  an  English  marriage  be- 
tween two  English  persons,  who  however  never  lived  to- 
gether, but  the  husband  committed  adultery,  and  some 


(t)  Maghee  v.  M'Allister,  3  Irish  Chanc.  Eep.  p.  604, 
(u)  L.  R.   3  H.   L.   p.  55.     Reported  in  the  Court  of  Chancery, 
Me  Wilson,  L.  R.  1  Eq.  p.  247  (a.d.  1868). 
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years  afterwards  consented  to  go  to  Scotland  to  found 
jurisdiction  against  himself,  and  did  so,  and  the  Scotch 
CJourt  pronounced  a  decree  of  divorce  a  vinculo  : 

It  was  hold  en  that  a  Scotch  marriage  duly  celebrated 
between  the  divorced  wife  and  an  Englishman  (who  was 
thenceforth  domiciled  in  Scotland)  did  not  give  to  the 
children  of  their  union  the  character  of  "  lawfully  begotten," 
so  as  to  enable  them  to  succeed  to  property  in  England,  for 
that  the  Scotch  divorce  had  not  dissolved  the  English  mar- 
riage. 

In  Shaw  v.  The  Attorney -General  [oc),  a  case  under  the 
Legitimacy  Declaration  Act  1858  (2J  &  22  Vict.  c.  93), 
the  facts  were,  that  the  petitioner,  whose  original  domicil 
was  English,  and  who  married  in  England,  resided  for  two 
and  a  half  years  in  one  of  the  States  of  America,  and  then 
petitioned  the  competent  Court  in  that  State  for  a  dissolu- 
tion of  her  marriage  on  grounds  for  which,  if  proved,  the 
English  Court  of  Divorce  would  also  dissolve  an  English 
marriage.  No  personal  notice  of  the  proceedings  was 
given  to  the  husband,  who  had  never  been  within  the 
State,  and  whose  domicil  continued  to  be  English.  The 
marriage  having  been  dissolved,  the  petitioner  re-married 
in  America  in  the  lifetime  of  her  first  husband. 

It  was  holden  that  a  divorce  so  obtained  could  have  no 
legal  effect  upon  an  English  marriage,  and  that  therefore 
the  second  marriage  was  invalid. 

It  was,  however,  intimated  as  his  opinion  by  the  Judge 
Ordinary,  that  if  the  petitioner  had  been  legally  domiciled 
in  the  State  at  the  time  the  divorce  was  granted,  the  Eng- 
lish Courts  would  have  recognized  and  acted  on  the  decree. 

But  the  question  whether  England  will  recognize  a 
Foreign  sentence  of  divorce  upon  English  subjects  domi- 
ciled in  the  State  of  the  forum  which  pronounced  it,  is  yet, 
unhappily,  undecided. 


(x)  L.  B.  2  Proh.  and  Matr.  p.  15G  (a.d.  1870). 
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It  has  been  already  stated  that  the  argument  of  such 
divorces  being  contra  honos  mores  [z),  or  of  their  faUing 
under  the  class  of  the  exceptional  restrictions  (a)  v^hich 
prevent  the  admission  of  Foreign  Laws  and  Sentences,  can- 
not now  be  righteously  advanced  by  England. 

And  where  no  such  obstacle  presents  itself,  the  principles 
of  Comity  would  lead  to  the  recognition  of  the  Foreign 
Sentence. 

[DXXI.A.  In  Collis  v.  Hector  (h)  Yice-Chancellor  Hall 
refused  to  recognize  a  decree  of  a  Turkish  Court  dissolving 
a  marriage  which  had  taken  place  in  London  between  an 
Englishwoman  and  a  Turk.  The  parties  had  resided  and 
were  domiciled  in  Turkey,  but  the  proceedings  were  taken 
during  the  absence  of  the  wife  on  a  visit  to  England,  and 
without  her  knowledge.  It  appears  also  to  have  been 
doubtful  whether  the  Turkish  Court  was  one  of  competent 
jurisdiction. 

The  question  in  Harvey  v.  Farnie  (c)  was  whether  the 
English  Courts  should  recognize  a  sentence  of  divorce  a 
vinculo  pronounced,  at  the  instance  of  a  wife,  by  a  Scotch 
Court  in  a  case  where  the  husband  was  originally,  and 
had  always  remained,  a  domiciled  Scotchman ;  but  where 
the  marriage  had  been  celebrated  in  England,  the  wife 
was  by  birth  an  Englishwoman,  and  the  grounds  for 
the  sentence  were  not  such  as  in  England  would  sup- 
port a  decree  of  divorce.  The  House  of  Lords,  affirming 
the  judgments  of  Sir  James  Hannen  in  the  Probate 
Division,  and  of  Lords  Justices  James,  Cotton,  and  Lush, 
in  the  Court  of  Appeal,  decided  the  question  in  the 
affirmativ-e.     Since  for  the  purposes  of  the  case  a  Scotch- 


(z)  That  is,  at  least,  of  foreign  divorces  granted  upon  the  same 
gromidi  as  those  specified  in  the  Act  of  1857.  The  argument  might 
yet,  though  much  weakened,  be  used  against  the  recognition  of  foreign 
divorces  decreed  on  other  grounds. 

(a)  Vide  supra,  §  xii.,  et  seq. 

[(6)  L.  R.  19  Eq.  p.  334. 

(c)  L.  B.  8  App.  Ca.  p.  43.    (a.d.  1882.)]  ..  ;;  % 
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man  was  in  the  sams  position  as  a  foreigner,  the  decision 
becomes  an  authority  for  the  proposition  that  where  an 
Englishwoman  has  married  a  foreigner  in  England,  a  decree 
relating  to  the  marriage,  obtained,  without  collusion  or 
fraud,  from  the  proper  matrimonial  tribunal  of  the  foreign 
country  in  which  the  husband  has  his  domicil,  must  be 
recognized  as  valid  by  the  Courts  in  England.  The  domi- 
cil must  be  a  bond  fide  one  [d),  and  the  country,  it  seems,  a 
Christian  country  (e). 

This  decision  was  acted  upon  in  the  late  case  of  Turner 
V.  Thompson  (/),  where  a  form  of  marriage  having  been  gone 
through  in  England  between  an  Englishwoman  and  an 
American,  the  parties  went  to  reside  in  the  United  States, 
and  there  a  decree  dissolving  the  marriage  on  the  ground 
of  incapacity  was  pronounced  by  the  Supreme  Court  of 
Columbia — the  form  of  the  decree  being  a  dissolution,  and 
not,  as  in  this  country,  a  declaration  of  nullity.  It  was 
held  that  the  marriage  was  totally  and  absolutely  dissolved 
by  the  American  decree.] 

[(d)  Per  James,  L.  J.,  L.  R.  6  P.  D.  at  p.  47. 
(e)  Per  Cotton,  L.  J.,  L.  B.  6  P.  D.  at  p.  48. 
(/)  L.  B,  13  P.  D.  p.  37.] 
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CHAPTER    XXIII. 

PATERNAL   RIGHTS. 

DXXII.  The  next  question  arising  from  the  rela- 
tions of  Family  is  that  of  the  P atria  Potestas,  or  Paternal 
Rights  {a).  The  continental  nations  of  Europe  recognize  an 
extent  of  Paternal  Power,  derived  from  the  Roman  Law, 
which  is  unknown  to  the  Common  Law  of  Great  Britain 
and  of  the  United  States  of  North  America ;  and  this  fact 
is  used  by  Mr.  Justice  Story  as  an  argument  for  adhering 
to  the  rule,  that  in  the  case  of  marriages  the  lex  loci  con- 
tractus  shall  prevail. 

DXXIII.  The  Paternal  Power  is  to  be  considered 
with  respect  to 

1.  The  Person       |  ^^  ^^^  ^^^^^ 

2.  The  Property  ) 

With  respect  to  the  Person,  the  Private  International 
Law  of  Germany,  throughout  its  various  States,  upon  this 
subject  appears  to  declare,  as  a  general  rule,  that  the 
same  rights  are  accorded  to  the  parents  and  children  of 
strangers,  which  they  can,  by  legitimate  proof,  satisfy  the 
proper  German  authorities  that  they  possessed  in  their 
native  country,  or  in  the  country  of  their  domicil  at  the 


(a)  Story,  ss.  25,  90,  455,  456,  462,  463a.  Wharton,  ss.  252-258  ; 
Bar,  §§  102-104. 

Putter,  Das  praldische  Europdische  Fremdenrecht,  Theil  II.  Kap.  2, 
§§  48-61.     Yon  den  Eltern-  und  Kindesrechten  der  Fremden. 

Savigyiy,  R.  B.  viii.  ss   380,  396. 

Merlin,  Rep.  :  Puissance  Paternelle. 
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time  when  the  Paternal  or  Filial  relation  was  called  into 
existence  (h). 

DXXIV.  It  is  quite  clear,  however,  that  no  country 
would  tolerate  such  an  exercise  of  parental  authority, 
however  warranted  by  the  Law  of  the  Origin  or  Domicil, 
as  actually  violated  the  Law  of  the  land.  Upon  this  point 
Wachter  (c),  though  his  illustration  from  the  supposed 
Law  of  England  is  ridiculous  {d),  speaks  with  firmness 
and  accuracy. 

DXXY.  The  limitations  under  which  the  patria  po- 
testas  of  a  foreign  father  over  the  person  of  his  child  is 
admitted  in  England  may  be  well  gathered  from  the 
following  remarks  of  Lord  Chancellor  Cottenham  : — 

"  It  was  urged  that  the  Court  must  recognize  the 
"  authority  of  a  foreign  tutor  and  curator,  because  it 
"  recognizes  the  authority  of  the  parent  of  a  foreign  child. 
"  This  illustration  proves  directly  the  reverse ;  for  al- 
"  though  it  is  true  that  the  parental  authority  over  such 
*'  a  child  is  recognized,  the  authority  so  recognized  is  only 
"  that  which  exists  by  the  Law  of  England.  If,  by  the 
"  Law  of  the  country  to  which  the  parties  belonged,  the 


(b)  *^Als  Vaterland  des  Fremden  wird  aber  jener  Ort  erklart, 
dessen  Gesetzen  derselbe  vermoge  seiner  Geburt  als  Unterthan  un- 
terliegt." — Puttlingen,  Die  gesetzliche  Behandlung  der  Ausldnder  in 
Oesterreich,  ss.  47,  48. 

[See  Prussian  Code,  Einleitvng,  §§  23,  25,  34,  and  Theil  II.  tit.  ii. 
Von  den  wechselseitigen  Rechten  und  Pflichten  der  Aeltern  und 
Kinder.] 

"  Die  Entstehung  der  vaterlichen  Gewalt  durch  Zeugung  in  der 
Ehe,  sowie  deren  denkbare  Anfechtung,  ist  zu  beurtheilen  nach  dem 
Gesetz  des  Ortes,  an  welchem  der  Vater  zur  Zeit  der  Geburt  des 
Kindes  seinen  Wohnsitz  hatte."— ^Sawt/^ii/,  B.  R.  viii.  s.  380. 

"  E  palese  che  lo  statu  to  che  definisce  la  patria  potesta  e  personale, 
al  pari  dello  statuto  che  fissa  la  minore  eta,  e  la  interdizione. " — Rocco 
lib.  iii.  cap.  xix.  pp.  416,  417. 

(c)  Wachter,  Die  Collision  &c.,  §  23,  in  fine.  (Archiv,  vol.  xxv. 
p.  188.) 

(d)  E.g.  that  a  man  cannot  in  Germany,  as  he  may  in  England  (!), 
sell  his  wife  in  the  market-place. 
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"  authority  of  the  father  was  much  more  extensive  and 
''  arbitrary  than  in  this  country,  is  it  supposed  that  a 
"  father  would  be  permitted  here  to  transgress  the  power 
"  which  the  Law  of  this  country  allows  ?  If  not,  then 
"  the  Law  of  this  country  regulates  the  authority  of  the 
"  parent  of  a  foreign  child  living  in  England  by  the  Laws 
"  of  England  and  not  by  the  Laws  of  the  country  to 
"  which  the  child  belongs  "  (e). 

DXXYI.  With  respect  to  the  operation  of  Parental 
relations  u]30n  the  Property  of  the  child,  according  to  the 
ancient  Roman  Law,  no  child  under  the  Paternal  power 
was  capable  of  acquiring  property  for  himself — his  ac- 
quisitions belonged  to  his  father.  This  rule  of  law  received 
many  limitations  in  the  course  of  time,  as  in  the  case  of 
the  castrense  peculium  and  the  bona  materna.  The  general 
law,  however,  remained  in  force  till  the  time  of  Justinian, 
who  abrogated  it  entirely,  and  allowed  the  child  to  be  the 
proprietor  of  his  own  future  acquisitions  (/).  Savigny 
expresses  an  unhesitating  opinion  that  the  parental  rela- 
tions are  governed  by  the  Law  of  the  Domicil  of  the 
Parents — not  by  the  law  of  the  place  in  which  the  child 
was  born.  A  change  of  domicil,  therefore,  might  be 
followed  by  a  change  of  law  in  this  matter  {g).  The  reason 
for  this  opinion  is,  that  the  laws  which  regulate  the  ac- 
quisitions of  children,  being  more  or  less  a  restriction 

(e)  Johnstone  v.  Beattie,  10  Clark  &  Finndlifs  Rep.  p.  114. 

(/)  Codex,  lib.  vi.  t.  Ixi.  1. 

Instit.  lib.  ii.  t.  ix.  1,  2. 

(g)  "  Dagegen  sind  die  Vermogensverhaltnisse  zwischen  dem  Vater 
und  den  Kindern  zu  beurtheilen  nach  dem  Gesetz,  welches  an  dem 
jedesmaligen  Wohnsitz  des  Yaters  besteht,  so  dass  also  eine  Veriinderung 
des  Wohnsitzes  auch  eine  Veranderung  dieser  Verhaltnisse  nach  sich 
Ziehen  kajin."— Savigny,  E.  R.  viii.  s.  380. 

"  Im  Europiiischen  Volkerrecht  richtet  sich  die  Verfiigungs- 
Befugniss  des  Yaters  iiber  das  Einkommen  vom  Vermogen  seiner 
Kinder  nach  dem  E-echt  des  Landes  wo  die  dazu  gehorigen  Sachen 
sich  befinden,  sein  Genuss  desselben, — ISTutzniessung,  &c.  (i.e.  usus- 
frudus)  nach  dem  Rechte  ihres  Wohnorts." — Filtter,  ibid.  Theil  II. 
Kap.  2,  §  54. 
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upon  the  natural  capacity  of  acquiring,  belong  to  the 
individual  Status,  which  is,  according  to  Savigny's  doc- 
trine, always  dependent  on  the  Law  of  the  domicil ;  and 
this  affects  all  the  children — those  born  before  as  well  as 
those  born  after  the  domicil  has  been  acquired  (Ji).  This 
rule  was  incorporated  into  the  Prussian  Laws  (i). 

DXXVII.  Much  discussion  has  taken  place  among 
continental  jurists  as  to  whether  the  Paternal  Power 
extends  to  immoveable  as  well  as  to  moveable  property ;  or, 
as  they  phrase  it,  whether  the  law  is  personal  or  real. 

Story  (h)  collects  and  examines  these  opinions.  Bre- 
tonnier,  Hertius,  Bouhier,  Le  Brun,  D'Argentre,  maintain 
that  the  Paternal  Power  is  altogether  personal,  and  extends 
to  immoveable  property  in  a  foreign  country.  On  the 
other  hand,  Froland,  BouUenois,  and  the  high  authority  of 
D'Aguesseau  {I)  are  against  the  extension  of  the  Paternal 
Power  to  immoveable  property.  Merlin  strives  to  steer  a 
middle  course  between  both  opinions. 

DXXVIII.  Savigny  (m),  following  Schaffner,  alto- 
gether disapproves  of  the  maxim  of  the  English  and 
American  Law,  that  the  lex  rei  sitce  and  not  the  lex  domi- 
cilii governs  all  questions,  and,  therefore,  this  one  among 
the  number,  relating  to  immoveable  property  {n). 

The  result  appears,  therefore,  to  be,  that  the  rights  of 
the  Father  with  respect  to  the  property  of  the  minor  child 
are,  according  to  the  common  law  of  Europe,  the  Roman 
Law,  governed  by  the  Law  of  the  domicil ;  and  this 
appears  to  be  the  Law  of  France. 

Where  the  English  Law  prevails,  these  rights,  so  far 
as  they  affect  immobilia,  are  governed  by  the  lex  loci  rei 

(h)  Savigny,  uhi  sup.  s.  396,  num.  2. 

(i)  Ibid. 

(Jc)  Conflict  of  Laws,  ss.  455-463a. 

(/-)  Story  cites  all  these  authorities  ;  but  see  also  authorities  cited 
by  Rocco,  lib.  i.  cap.  ii.,  lib.  iii.  cap.  xix. 

(m)  R.  R.  viii.  s.  380. 

(n)  See  Birthwhistle  v.   Vardill,  7  Clark  d:  Finnelly^s  Rep.  at  p. 
911. 

VOL.  IV.  D  D 
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sitce.  It  is  to  be  observed  tbat,  according  to  the  Eoman, 
but  not  the  English  Law,  the  father  has  a  right  to  some 
enjoyment  of  the  fruits  of  the  minor's  property  as  well  as 
to  the  administration  of  it. 

DXXIX.  It  would  seem  to  be  an  inference  from  the 
only  decision  which  has  been  given  in  an  English  court  of 
justice,  that  the  Parental  Power,  with  respect  to  the 
personal  or  moveable  property  of  minors,  was  considered  by 
English  Law  as  depending  upon  and  changing  with  the 
domicil.  The  case  of  Gamhier  v.  Gamhier  (o)  was  as 
follows  : — 

[In  1818,  the  Earl  of  Athlon e  (who  was  also  Count  de 
Keede  in  Holland)  married,  at  Paris,  Miss  Hope,  who  was 
possessed  of  large  personal  property.  The  Earl  was 
domiciled  in  Holland ;  Miss  Hope  was  born  at  Amster- 
dam, of  English  parents,  and,  at  the  time  of  this  marriage, 
declared  her  domicil  to  be  at  the  Hague. 

The  Earl  died,  leaving  issue  of  the  marriage  three 
children ;  and  in  1825  his  widow,  the  Countess,  married 
Mr.  Gambler,  a  British  subject,  and  came  to  live  in 
England.  On  the  occasions  of  both  marriages,  ante-nuptial 
contracts  were  di-awn  up  and  executed  in  Holland,  but 
the  operation  of  these  contracts  became  subject  to  the 
judicial  compromise  mentioned  hereafter. 

There  were  two  children  by  the  marriage  with  Mr. 
Gambler,  both  born  in  England. 

In  1829  proceedings  were  instituted  in  the  Dutch 
courts  by  the  guardian  of  the  children  of  the  first  marriage, 
for  the  purpose  of  a.scertaining  the  legal  rights  of  those 
children  with  regard  to  their  parents'  property.  Pending 
the  proceedings  the  Countess  died,  and  shortly  afterwards 
a  judicial  compromise  was  made  of  the  matter  in  dispute, 
and  embodied  in  a  formal  instrument,  drawn  up  at  the 
Hague,  under  which  one  moiety  of  all  that  the  Countess 
had  left  was  allotted  to  the  children  of  her  first  marriage, 

(o)  7  Simons'  Rep.  p.  263. 
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and  the  other  moiety  to  Mr.  Gambler  and  the  children  of 
his  marriage,  so  that  he  should  have  one-fourth  and  his 
children  one-fourth. 

By  the  Code  Napoleon,  which  at  that  time  was  the  law 
of  Holland,  the  father  during  the  coverture,  and  afterwards 
the  surviving  parent,  was  entitled  to  the  income  of  the 
children's  property  until  they  attained  the  age  of  eighteen, 
or  became  previously  emancipated  (Art.  384).  Mr.  Gambler 
contended  that  as  his  children  were  under  the  prescribed 
age,  and  the  marriage  contract  and  judicial  compromise, 
under  which  they  took  one-fourth,  were  both  made  in 
Holland,  the  children  must  take  it  subject  to  his  paternal 
rights  by  the  Law  of  Holland.]  Yice-Chancellor  Shadwell 
held  that  the  father  was  not  so  entitled.  He  said,  "  The 
"  rights  of  the  plaintiffs  are  not  derived  under  the  settle- 
"  ment  made  upon  their  mother's  marriage  with  Mr.  Gam- 
"bier,  but  under  the  judicial  compromise,  which  I  must 
"  consider  as  a  judicial  decree  which  adjudicated  that  the 
"  children  were  entitled  to  one-fourth  of  their  mother's 
"  personal  estate.  They  take  by  virtue  of  that  judicial 
"  decision  ;  the  contract  is  entirely  out  of  the  question." 

"  By  the  Code  Napoleon,  which  is  the  Law  of  Holland, 
"  as  well  as  of  France,  when  children  are  under  the  age 
"  of  eighteen,  their  surviving  parent  has  the  enjoyment  of 
"  their  property  until  they  attain  that  age.  But  that  is 
"  nothing  more  than  a  mere  local  right,  given  to  the  sur- 
"  viving  parent,  by  the  law  of  a  particular  country,  so  long 
"  as  the  children  remain  subject  to  that  law ;  and,  as  soon 
"  as  the  children  are  in  a  country  where  that  law  is  not  in 
"  force,  their  rights  must  be  determined  by  the  law  of  the 
"  country  where  they  happen  to  be.  These  children  were 
"  never  subject  to  the  Law  of  Holland  ;  they  were  both 
"  born  in  this  country,  and  have  resided  here  ever  since. 
"  The  consequence  is,  that  this  judicial  decree  has  adjudged 
"  certain  property  to  belong  to  two  British-born  subjects 
"domiciled  in  this  country;  and  so  long  as  the}^  are 
"  domiciled  in  this  country,  the!    personal  property  must 
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"  be  administered  according  to  the  law  of  this  country. 
"  The  claim  of  their  father  does  not  arise  by  virtue  of  the 
"  contract,  but  solely  by  the  local  law  of  the  country 
"  where  he  was  residing  at  the  time  of  his  marriage ;  and, 
"  therefore,  this  property  must  be  considered  just  as  if  it 
"  had  been  an  English  legacy  given  to  the  children ;  and 
"  all  that  the  father  is  entitled  to  is  the  usual  reference 
"  to  the  Master,  to  inquire  what  allowance  ought  to  be 
"  made  to  him  for  the  past  and  future  maintenance  of  his 
"  children." 

DXXX.  The  Judicial  Committee  of  the  Privy  Council 
decided,  in  the  case  of  Sherwood  v.  Bay  (p),  that  the  Eccle- 
siastical Courts  in  England  adopted  that  part  of  the  Canon 
Law,  "  which  abrogated  the  patria  potestas  of  the  Civil 
"  Law,  and  placed  the  parental  authority  in  this  respect 
"  in  the  hands  of  their  spiritual  guides  ;  and  that  that 
"  part  of  the  Canon  Law  which  takes  away  the  control  of 
"  parents  over  the  marriage  of  their  children  is  undoubtedly 
"  in  force  in  this  country,  the  marriage  of  males  of  four- 
"  teen  years  and  of  females  of  twelve  being  unquestionably 
"  valid  by  the  Law  of  England,  before  the  Marriage  Acts, 
"  with  or  without  the  consent  of  the  parents  '*  (q). 

DXXXI.  (r)  Adoption,  Arrogation,  and  Emancipation 
are  legal  relations  founded  on  the  Roman,  and  unknown 
to  the  English  Law  ;  but,  whatever  consequences,  affecting 
the  Status,  flow  from  them,  according  to  the  personal 
Statute  or  Law  of  the  domicil,  ought  to  be  recognized  in 
other  countries  :  subject  always  to  the  exceptions  to  this 
general  rule,  which  have  been  already  mentioned. 

(p)  1  Moore's  P.  C.  Rep.  p.  398. 

{q)  See  in  chapter  xxv.  the  leading  case  Re  Alicia  Race,  as  to 
guardianship  by  nurture  of  the  widow. 

(r)  Fodix,  liv.  i.  t.  i.  s.  33,  observes  of  the  Statut  Personnel,  '*  Cette 
loi  r^git  le  mode  de  constater  I'etat  civil  :  elle  r^git  egalement  les 
eflets  de  la  puissance  paternelle,  en  ce  qui  concerne  la  personne  des 
enfants,  la  manifere  de  constituer  le  tuteur  ;  elle  indique  les  personnes 
qui  peuvent  etre  appel^es  h,  cette  fonction  civile,  et  elle  d^finit  les 
pouvoirs  du  tuteur  :  elle  determine  les  cas  ou  I'^mancipation  peut 
avoir  lieu  ;  elle  d^finit  I'^ge  de  la  majority  ;  .   .  .   " 
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CHAPTEE  XXIV. 

ILLEGITIMATE    CHILDREN — POLICY   OF   STATES. 

DXXXII.  The  question  as  to  the  Status  of  children 
born  out  of  lawful  wedlock,  the  parental  power  which  can 
be  exercised  over  them,  the  rights  which  they  can  claim 
at  the  hands  of  one  or  both  of  their  parents,  constitute 
some  of  the  most  difficult  problems  both  of  Private  Eight 
and  of  Public  Law  (a). 

The  question  in  all  its  bearings  is  one  which  certainly 
much  concerns  the  well-being  of  the  State  ;  for  it  greatly 
affects  the  general  morality  of  the  people,  upon  which  the 
security  of  all  States  is  built. 

The  public  policy  of  States  has  looked  at  this  question 
from  two  distinct  points  of  view — always  of  course  with 
the  same  object,  that  of  checking  the  frequency  of  the 
crime.  In  truth,  the  whole  question  borders  upon  the 
considerations  of  Criminal  International  Law.  At  the 
same  time,  it  would  be  absurd  to  apply  the  lex  loci  delicti 
commissi  (6)  to  settle  the  question  of  the  obligations  of  the 
parents  towards  the  child  (c). 

In  some  countries  it  has  been  sought  to  obtain  this 
moral  end  by  enlarging  and  strengthening  the  claims  of 

(a)  Story  J  Conjlict  of  Laws,  ss.  93-93  w  ;  Bar,  §  102. 

Burge,  Commentaries  on  Foreign  and  Colonial  Law,  vol.  i.  pt.  i. 
ch.  iii.  s.  3. 

Savigny,  B.  B.  viii.  s.  399,  num.  ii.  3. 

Bocco,  lib.  iii.  cap.  xix. 

Patter,  Fremdenrecht,  Theil  II.  Kap.  ii.  §§  58-61. 

(6)  Savigny,  B.  B.  viii.  s.  374. 

(c)  This  is  clearly  stated  by  Seuffert,  and  adopted  by  Schaffner, 
Entivickelung  des  Internationalen  Privatrechts,  §  98. 
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the  child  upon  the  father,  as  a  punishment  of  the  male 
offender;  in  others  bj  narrowing,  or,  as  in  France  {d), 
altogether  taking  away,  the  claims  of  the  mother  or  the 
child  upon  the  father,  as  a  punishment  of  the  female 
offender.  In  both  cases,  the  Law  has  a  moral  end  in  view, 
and  therefore  it  falls  under  the  category  of  the  exceptions 
to  the  operation  of  the  general  rule  of  Comity,  that  is  to 
say,  the  Status  of  the  illegitimate  child  will  be  determined 
by  the  Law  of  the  land  in  which  he  is  living,  without 
reference  to  the  Law  of  the  domicil  of  either  of  the  parents 
at  the  time  of  the  birth  of  the  child. 

DXXXIII.  Thus,  if  an  attempt  was  made  by  the 
mother,  who  had  been  a  concubine  domiciled  in  a  country 
where  concubinage  was  a  legal  Status,  to  enforce  before  a 
French  Tribunal  either  a  claim  of  affiliation  or  any  other 
claim  growing  out  of  the  Status  of  concubinage,  such  a 
claim  would  be  rightly  rejected  by  the  French  Tribunal, 
inasmuch   as   its  recognition   would   militate    against   a 

(d)  Code  Civil,  art.  340.  "La  recherche  de  la  paternity  est  inter- 
dite. 

["  Dans  le  cas  d'enlfevement,  lorsque  I'^poque  de  cet  enlevement  se 
rapportera  a  celle  de  la  conception,  le  ravisseur  pourra  etre,  sur  la  de- 
mande  des  parties  int^ress^es,  declare  pere  de  1' enfant." 

Art.  341.   "  La  recherche  de  la  maternite  est  admise." 

Art.  342.  "  Un  enfant  ne  sera  jamais  admis  a  la  recherche  soit 
de  la  paternite,  soit  de  la  maternite,  dans  les  cas  oil,  suivant  Particle 
335,  la  reconnaissance  n'est  i)as  admise." 

Art.  335.  La  reconnaissance  d'un  enfant  naturel  "  ne  pourra  avoir 
lieu  au  profit  des  enfants  nes  d'un  commerce  incestueux  ou  adulterin." 

Cf.  the  Italian  Civil  Code,  art.  189. — "  Le  indagini  sulla  paternita 
non  sono  ammesse.  ..." 

Art.  190.   "  Le  indagini  sulla  maternitk  sono  ammesse." 

And  the  Dutch  Civil  Code,  art.  342. — "  Het  onderzoek  naar  het 
vaderschap  is  verboden." 

Art.  343.  "Het  onderzoek,  wie  moeder  van  het  kind  is,  wordt 
toegelaten." 

Both  the  Italian  and  Dutch  Codes  contain  exceptions  similar  to 
those  quoted  above  from  the  French  Code.] 

Savigny  defends  the  French  law  on  the  ground  that  the  subject  of 
it,  properly  speaking,  is  not  the  personal  status,  but  a  matter  of  public 
policy  and  positive  law. — Savigny,  R.  R.  viii,  s.  399  ;  s.  374,  note  aa. 
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moral  principle  of  Frencli  Law  (e),  Savigny  remarks, 
that  this  principle  [had  been  adopted  by  certain  Prussian 
Provinces]  (ee). 

DXXXIY.  In  these  remarks  the  factum  of  the  illegi- 
timacy of  the  child  has  been  assumed  ;  but,  if  the  factum 
itself  be  in  dispute,  a  most  difficult  question  of  Private 
International  Lav\r  arises,  and  one  with  respect  to  which 
the  decisions  of  that  Law  are  far  from  satisfactory.  The 
shape  which  this  question  has  generally  assumed  has  been 
that  of  the  "  legitimatio  per  suhsequens  matrimonium^"{f). 

The  maxims  of  the  Roman  Law,  "  Pater  est  quem  nuptice 
"  demonstrant  "  (ff),  and  "  cum  legitimce  nuptice  factw  sint, 
^'  patrem  liberi  sequuntur  "  {g ),  are  universally  recognized ; 
but  the  question,  what  are  ''  justw  "  or  "  legitimce  nuptice,^* 
has  been,  and  still  is,  a  subject  of  much  dispute  amongst 
jurists. 

(c)  This  presumption  of  law,  Savigny  observes,  is  founded  on  the 
dignity  and  sanctity  of  marriage— unmarried  concubitus  does  not  fall 
under  this  principle  :  the  father,  if  not  necessarily  uncertain,  may  be 
so,  and  the  possibility  furnishes  a  complete  defence  to  a  charge  of 
paternity. 

[(ee)  According  to  the  Prussian  Code  (Theil  II.  tit.  ii.  §§  612-617) 
the  father  of  an  illegitimate  child  is  bound  to  provide  maintenance 
and  education. 

The  enactments  contained  in  Theil  II.  tit.  i.  Abschnitt  xi. — "Von 
den  rechtlichen  Folgen  des  unehelichen  Beischlafes" — have  been  almost 
entirely  superseded  by  the  Law  of  April  24,  1854.] 

[(/)  The  Emperor  Constantine  first  established  that  liberi  naturales, 
i.e.  children  born  in  concubinage,  but  not  liberi  spurli,  should  be  legi- 
timated by  the  subsequent  marriage  of  their  parents.  The  tenor, 
though  not  the  terms,  of  this  constitution  has  been  preserved  in  a 
law  of  the  Emperor  Zeno  {Codex,  lib.  v.  t.  xxvii.  5),  who  renewed  it, 
but  declared  it  applicable  only  to  children  in  existence  at  the  time  of 
the  publication  of  his  law.  Justinian  re-established  this  method  of 
legitimation  as  a  general  principle,  and  widened  its  operation.  (Cod. 
lib.  V.  t.  xxvii.  10,  11  ;  Novellx,  Ixxxix.  cap.  viii.)  Ortolan'' s  Expli- 
cation Historique  des  Instituts,  vol.  ii.  ss.  123,  124  (p.  103,  edit.  1870, 
Paris)  ;  Gera  v.  Clantar,  L.  B.  12  App.  Ca.  p.  557.] 

(ff)  Dig.  lib.  ii.  t.  iv.  5.  "Pater  vero  is  est  quem  nuptise  demon- 
strant." 

(g)  Dig.  lib.  i.  t.  v.  19. 
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DXXXV.  Foreign  jurists,  with  few  exceptions,  hold 
the  doctrine  that  the  question  of  the  Status  of  the  child 
depends  upon  the  Law  of  the  Domicil  of  his  parents  (h). 

But  the  circumstances,  as  is  well  observed  by  Story, 
may  be  very  various,  admitting  and  requiring  very  im- 
portant distinctions  in  the  application  of  this  general 
doctrine ;  and  he  suggests  the  following  cases  as  illustra- 
tive of  this  remark. 

1.  The  case  of  a  child  born  before  marriage  in  the 
domicil  of  his  parents,  who  afterwards  intermarry  in  the 
same  domicil,  according  to  the  Law  of  which  the  child  is 
legitimated  by  the  subsequent  marriage. 

2.  The  case  of  a  child  born  in  all  these  circumstances, 
but  whose  parents  marry  in  another  State,  where  there  is 
no  such  law  of  subsequent  legitimation. 

3.  The  case  of  a  child  born  before  marriage  in  the 
domicil  of  his  parents,  the  law  of  which  does  not  admit 
retroactive  legitimation  by  a  subsequent  marriage,  and 
they,  being  there  married,  afterwards  acquire  a  new  domicil, 
by  the  Law  of  which  such  subsequent  marriage  does  legi- 
timate the  child. 

4.  The  case  of  a  child  born  before  marriage  in  the 
domicil  of  his  parents,  the  Law  of  which  does  not  allow 
legitimation  by  a  subsequent  marriage ;  [the  parents  ac- 
quire a  new  domicil,  the  Law  of  which  does  allow  such 
legitimation,  and  are  afterwards  there  married  {hh).'] 

To  these  instances  another  may  be  added : 

5.  The  case  of  a  child  born  illegitimate  in  a  State  which 

(h)  Their  opinions  are  collected  and  given  at  length  by  Story,  Con- 
jlict  of  Laws,  ss.  93-93  w  ;  but  he  is  not  quite  clear  or  correct  in 
s.  93  6,  when  he  says  that  because  most  jurists  hold  the  validity 
of  the  marriage  to  depend  on  the  lex  loci  celebrationis,  therefore  they 
hold  that  the  status  of  the  child  ought  to  depend  upon  the  same  law. 
States  differ  very  much,  as  has  been  shown,  with  respect  to  the  validity 
of  the  marriage  being  solely  dependent  upon  the  lex  loci  ;  nor  is  the 
difficulty  quite  met  by  the  qualifying  words,  ^'at  all  events  if  the 
parents  were  then  domiciled  there. " 

[{hh)  Story,  uhi  sup.  s.  93  g.] 
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does  not  admit  legitimation  by  subsequent  marriage ;  but 
the  father  is  domiciled  in  a  State  which  does  admit  such 
legitimation,  and  he  afterwards,  retaining  his  original 
domicil,  marries  the  mother  in  the  State,  the  law  of  which 
does  not  allow  such  legitimation  (i). 

DXXXVI.  The  conflicting  jurisprudence  of  England 
and  Scotland,  the  entire  variance  of  two  parts  of  the  same 
empire  as  to  the  Law  which  governs  the  most  important 
moral  and  social  relations  of  the  inhabitants,  has  caused 
this  question  of  legitimacy  by  subsequent  marriage,  as 
well  as  the  question  of  Divorce,  to  be  elaborately  and 
solemnly  discussed  in  the  courts  of  inferior  and  superior 
jurisdiction  of  Great  Britain. 

DXXXVII.  In  the  leading  case  of  Birthwhistle  v. 
Vardill  {ii),  the  House  of  Lords,  after  a  re-hearing,  having 
the  unanimous  advice  of  ten  of  the  judges,  decided,  with 
respect  to  a  son  born  of  Scotch  parents  in  Scotland  before 
marriage,  who  afterwards  intermarried  in  that  State,  and 
thereby  legitimated  the  son  in  Scotland,  that  he  was  in- 
capable of  inheriting  immoveable  property  in  England. 

[The  Judges'  opinion,  at  the  first  hearing,  runs  thus  ih) :] 

"  It  is  said  for  the  appellant,  that  according  to  the  rule 
"  we  adopt,  if  he  is  born  in  lawful  wedlock,  he  fulfils  every 
"  condition  required  of  him.  Now,  they  say  he  is  born  in 
"  lawful  wedlock,  because,  by  a  presumption  of  the  Scot- 
"  tish  Law,  a  presumption  juris  et  de  jure,  there  was  a 
"  marriage  anterior  to  his  procreation.  It  is  by  force  of 
"  this  presumption  that  he  is  legitimate  :  by  this  fiction  he 
"  is  born  within  the  pale  of  lawful  matrimony.  We  know 
"  that  this  fiction  is,  by  respectable  writers  on  the  Scottish 
"  Law,  represented  as  accompanying  the  legitimation  per 
"  subsequens  matrimonium  ;  but  we  do  not  concede  the  con- 
"  sequence  deduced  from  it,  as  applicable  to  the  present 


(i)  Be  Wrighfs  Trusts,  vide  post,  §  dxli. 
(n)  7  ClarJc  cfc  Finn.  Rep.  p.  895. 
[(k)  2  Clark  d:  Finn.  Rep.  at  p.  578.] 


410        JUS    GENTIUM — PEIVATE    INTERNATIONAL    LAW. 

"  question.  The  question  is,  what  the  Law  of  England  re- 
"  quires ;  and,  as  we  are  advised,  the  Law  of  England  re- 
"  quires  that  the  claimant  should  actually,  and  in  fact,  be 
"  born  within  the  pale  of  lawful  matrimony ;  we  cannot 
"  agree  that  the  prescription  of  a  foreign  jurisprudence, 
"  contrary  to  the  acknowledged  fact,  should  abrogate  the 
"  Law  of  England,  and  that  by  such  a  fiction  a  principle 
"  should  be  introduced  which,  upon  a  great  and  memo- 
"  rable  occasion,  the  legislature  of  the  kingdom  distinctly 
"  rejected :  your  Lordships  will  perceive  that  I  allude  to 
"  the  Statute  of  Merton.  It  would  seem  strange  to  intro- 
"  duce,  indirectly  and  from  comity  to  a  foreign  nation,  a 
"  rule  of  inheritance  which  may  affect  every  honour  and  all 
"  the  real  property  of  the  realm,  which  rule,  when  proposed 
"  directly  and  positively  to  the  legislature,  it  directly  and 
"  positively  negatived  and  refused ;  a  refusal  that,  in 
"  England,  has  obtained  the  approbation  of  every  suc- 
"  ceeding  age  "  (M). 

DXXXVIII.  It  is,  perhaps,  difficult  to  say  that  the 
English  Law,  which  allows  a  child,  born  the  moment  after 
the  marriage  ceremony  has  been  performed,  to  be  legiti- 
mate, promotes  a  higher  standard  of  morality  than  the 
ancient  law  of  the  Church  adopted  by  Scotland  and  most 
Continental  States  [1),  which  allows  legitimation  jper  suh- 

(kk)  Story  (uhi  sup.  s.  87,  note,  ss.  93  et  seq.)  is  wholly  unable  to 
reconcile  the  decision  in  Birthwhistle  v.  Vardill  with  the  cases  of  Munro 
V.  Saunders,  6  Blights  N.  Bep.  p.  468,  of  Shedden  v.  Batricke,  6  Blights 
N.  Bep.  p.  487,  of  The  Strathmore  Beer  age,  4  Wils.  &  Shaw's  Bep. 
App.  pp.  89,  95,  in  which  cases  it  has  been  decided  that  a  person 
illegitimate  by  the  law  of  the  domicil  of  his  birth  is  illegitimate  in 
England  ("/lis  domicil  of  birth"  is  an  ambiguous  expression,  vide  post, 
in  re  Wrighfs  Trusts).  The  reasoning  of  Lord  Brougham  against  the 
decision  in  Birthwhistle  v.  Vardill  deserves  careful  study,  9  Blights  N. 
Bep.  pp.  70-86  ;  s.  c.  2  Clark  cfc  Finn.  Bep.  pp.  582-600  ;  [HosacFs 
Conflict  of  Laws,  p.  63.] 

[(I)  Prussian  Code,  Theilll.  tit.  ii.  §  596.  "  Wenn  ein  Schwangerer 
die  Geschwachte,  auch  ohne  Prozess  und  Erkenntniss,  wirklich  hei- 
rathet,  so  erlangt  das  aus  dem  unehelichen  Beischlafe  erzeugte  Kind, 
eben  dadurch,  in  alien  durch  besondere  Gesetze  nicht  ausdriicklich 
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sequens  matrimoninm  ;  or  that  the  Statute  of  Merton,  con- 
sidering the  epoch  at  which  it  was  passed,  or,  rather,  pro- 
claimed, and  the  object  of  the  Barons  who  proclaimed  it, 
ought  to  be  holden  in  ver}^  great  esteem.  Unquestionably, 
the  state  of  the  Scotch  and  English  Law,  both  on  this 
subject  and  on  the  question  of  Divorce,  is  disgraceful  to 
the  jurisprudence  of  a  civilized  country.  It  is  to  be  re- 
membered that  the  judges  founded  their  refusal  to  give 
full  effect  to  the  Foreign  Law  upon  a  question  of  Personal 

ausgenommen  Fallen,  die  Rechte  und  Verbindlichkeiten  eines  ehe- 
lichen." 

French  Code  Civil,  liv.  i.  tit.  vii.  art.  331.  "  Les  enfants  nes 
hors  mariage,  autres  que  ceux  n^s  d'un  commerce  incestueux  ou  adul- 
terin,  pourront  etre  l^gitim^s  par  le  mariage  subsequent  de  leurs  pere 
et  mere,  lorsque  ceux-ci  les  auront  legalement  reconnus  avant  leur 
mariage,  ou  qu'ils  les  reconnaitront  dans  Facte  meme  de  celebration ; ' 
and  see  Articles  332-339. 

Dutch  Civil  Code  (BurgerUjk  Wetboek),  art.  327,  follows  the  French 
code.  "  Kinderen  buiten  huwelijk  verwekt,  met  uitzondering  van 
degene  die  in  overspel  of  in  bloedschande  zijn  geteeld,  worden  door 
het  opvolgend  huwelijk  van  hunnen  vader  en  hunne  moeder  gewettigd, 
wanneer  deze  hen,  voor  het  aangaan  des  huwelijks,  wettiglijk  hebben 
erkend,  of  wanneer  die  erkenning  plaats  heeft  bij  de  akte  van  voltrek- 
king  zelve." 

The  Italian  Codice  Civile,  having  provided  that  natural  children 
cannot  be  "recognized"  (riconosciuti)  when  born  of  an  adulterous 
connexion,  or  of  parents  who  may  not  intermarry  by  reason  of  kinship 
or  affinity  (art.  180),  proceeds  to  enact  as  follows  : — 

Art.  194.  "  La  legittimazione  attribuisce  a  colui  che  h  nato  fuori 
di  matrimonio  la  qualita  di  figlio  legittimo. 

"  Essa  si  opera  per  susseguente  matrimonio  contratto  fra  i  genitori 
del  figlio  naturale,  o  per  decreto  reale." 

Art.  195.  "Non  possono  essere  legittimati  per  susseguente  matri- 
monio, ne  per  decreto  reale,  i  figli  che  non  possono  essere  legalmente 
riconosciuti." 

The  Austrian  Code  (Allgemeines  hilrgerliches  Gesetzbuch  fiir  die  ge- 
sammten  DeutschenJErhlcinderderOesterreichischenMonarchie)  enacts  : — 

Art.  161.  "Kinder,  welche  ausser  der  Ehe  geboren  und  durch 
die  nachher  erfolgte  Verehelichung  ihrer  Aeltern  in  die  Familie  ein- 
getreten  sind,  werden,  sowie  ihre  Nachkommenschaft,  unter  die 
ehelich  erzeugten  gerechnet ;  nur  konnen  sie,  den  in  einer  inzwischen 
bestandenen  Ehe  erzeugten  ehelichen  Kindern,  die  Eigenschaft  der 
Erstgeburt,  und  andere  bereits  erworbene  Rechte,  nicht  streitig 
machen."] 
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Status,  upon  the  express  ground  that  the  recognition  of  it 
in  this  case  would  contravene  a  fundamental  law  of  the 
country,  and,  therefore,  be  without  the  pale  of  Comity  (m). 

DXXXIX.  In  other  later  cases  {n)  it  has  been  holden 
by  the  House  of  Lords,  that  a  child  born  before  marriage 
of  parents  domiciled  in  a  State,  the  law  of  which  did  not 
allow  legitimation  per  suhsequens  matrimonium,  would  not 
become  legitimate,  for  the  purpose  of  inheriting  immove- 
able property,  by  the  marriage  of  his  parents  in  another 
country,  which  did  allow  legitimation  per  suhsequens  matri- 
monium ;  and  it  was  intimated  that  the  change  of  the 
domicil  of  the  parents  to  the  State  where  the  marriage 
was  celebrated  would  not  have  altered  the  decision. 

DXL.  The  Law  of  France  differs  in  this  matter  from 
the  Law  of  England  (o).  It  has  been  decided  that  a 
bastard  cannot  be  made  legitimate  if  at  the  time  of  its 
conception  or  birth  the  parents  were  incapable  of  contract- 
ing to  legitimate  the  child  after  its  birth.  But  this  does 
not  seem  to  mean  an  incapacity  of  the  law  of  the  parents' 
domicil,  but  such  a  personal  incapacity  as  a  previous 
marriage  (oo), 

(m)  So  Littledale,  J.,  observed  on  this  case  in  the  King's  Bench. 

"  The  very  rule  that  a  personal  status  accompanies  a  man  every- 
where is  admitted  to  have  this  qualification,  that  it  does  not  militate 
against  the  law  of  the  country  where  the  consequences  of  that  status  are 
sought  to  be  enforced." — 5  Barnewall  ch  CresswelVs  Bep.  p.  455. 

This  ground  does  really  constitute  the  defence  of  the  judgment. 
In  England,  it  is  to  be  recollected,  consequences  of  great  political  and 
constitutional  moment  flow  from  territorial  possession. 

(71)  Munro  v.  Saunders,  6  Blights  N.  Reports,  p.  468. 

Rose  V.  Boss,  4  Wilson  <&  Shawns  Reports,  p.  289,  and  Appendix,  pp. 
33-89. 

Story,  uhi  sup.  s.  93  et  seq. 

(0)  Merlin,  Quest,  de  Droit,  '*  Legitimation,"  II.  s.  2.  The  case  of 
De  Conty-Duquesnoy. 

[{00)  See  art.  331  of  the  Code  Civil  cited  supra,  §  dxxxviii.  note 
(I),  and  arts.  332-339.  Pothier,  Traite  du  Mariage,  partie  v.  chap.  ii. 
arts.  409-421.     Merlin,  Bep.  Legitimation,  II. 

Demolombe  (Cours  de  Code  Napoleon,  tome  v.  p.  365),  referring  to 
art.  331,  says  :  "  La  regie  est  done  que  tout  enfant  ne  hors  mariage  est 
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DXLI.  Story  remarks  that  the  result  of  the  English 
case  last  cited  seems  to  be,  that  the  law  of  the  place  of 
the  birth  of  the  child,  and  not  the  law  of  the  place  of  the 
marriage  of  the  parents,  decides  whether  a  subsequent 
marriage  will  legitimate  the  child  or  not  (p).  But  a  most 
important  decision  by  Vice-Chancellor  Wood  in  an  English 
Court  of  Equity  conclusively  establishes  that,  in  England, 
the  Law  of  the  domicil  of  the  father  at  the  time  of  the 
birth  of  the  child  decides  the  question  of  legitimation. 

The  substance  of  this  decision  was  that  a  domiciled 
Englishman,  being  the  putative  father  of  an  illegitimate 
child,  born  in  France  of  a  Frenchwoman,  and  afterwards 
becoming  domiciled  in  France,  cannot,  on  his  subsequent 
marriage  with  the  mother  of  the  child,  legitimate  the  child 
under  the  provisions  of  the  French  Law  so  as  to  enable  it 
to  share  in  a  bequest  to  his  children  contained  in  the  will 
of  a  person  in  England. 

The  reasons  for  this  decision  were — 

1.  That  marriage,  being  a  personal  contract,  is  like 
other  personal  contracts  regulated  by  the  Law  of  the 
domicil  of  the  party. 

2.  That  the  Law  of  the  domicil  of  the  putative  father 
attached  to  the  child  at  its  birth,  and  by  that  law  its 
bastardy  was  indelible. 

3.  That  by  the  Law  of  France  a  bastard  cannot  after- 
susceptible  de  recevoir  le  bienfait  de  la  legitimation  ;  il  n'y  a  d'excep- 
tion  que  contre  les  fruits  de  I'inceste  et  de  I'adultere. " 

"Quelques  auteurs  ont  enseigne,  meme  sous  I'empire  de   notre 

Code,  qu'il  faut,  pour  que  la  legitimation  soit  possible,  que  les  pere  et 

mere  aient  pu  se  marier  ensemble  au  moment  de  la  conception  des  enfants. 

.   .   .  Mais   cette   proposition   ainsi   formulee   est   evidemment  trop 

gen^rale." 

After  stating  that  under  the  Roman  law  this  rule  prevailed,  he 
continues  :— ' '  Quoi  qu'il  en  soit,  au  reste,  du  droit  anterieur  sur  ce 
point,  il  me  parait  certain  que  cette  pretendue  regie  ne  saurait  etre 
posee  en  presence  de  Particle  331  du  Code  Napoleon."] 

(p)  The  opinions  of  the  Scotch  judges,  whose  decision  the  House 
of  Lords  reversed  in  Rose  v.  Ross,  contain  much  argument  in  favour  of 
an  opposite  conclusion. 
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wards  be  made  legitimate,  if,  at  the  time  of  its  conception, 
the  parents  were  incapable  of  contracting  to  legitimate  the 
child  after  its  birth,  and  a  domiciled  Englishman  conld 
not  bind  himself  to  such  a  contract. 

4.  That  by  the  Law  of  France  a  bastard  can  never  be 
made  legitimate,  if  it  is  uncertain  who  was  the  father ; 
and  a  domiciled  Englishman  by  the  law  of  this  country 
cannot,  for  civil  purposes,  be  more  than  the  putative  father 
of  a  bastard  child  (g). 

[DXLI.A.  In  Munro  v.  Munro  (r),  where  both  the  birth 
of  a  daughter  out  of  wedlock,  and  the  subsequent  marriage 
between  her  parents,  took  place  in  England,  but  the  domicil 
of  the  father  throughout  was  Scotch,  it  was  held  by  the 
House  of  Lords,  sitting  in  appeal  from  the  Scotch  court, 
that  the  father's  domicil  fixed  the  status  of  the  daughter, 
who  was  therefore,  so  far  as  to  enable  her  to  inherit  land 
in  Scotland,  declared  legitimate.  Li  the  case  of  Re  Good- 
man^s  Trusts  (s)  the  domicil  of  the  parents  was  Dutch ; 
the  birth  of  the  child  and  the  subsequent  marriage  took 
place  in  Holland,  by  the  Law  of  which  country  a  natural 
child  is  legitimated  per  suhsequens  matrimonium.  The 
Court  of  Appeal  (James  and  Cotton,  L.J  J.,  Lush,  L.J., 
dissentiente) ,  overruling  the  decision  of  Jessel,  M.R.,  held 
that  the  child  could  share  as  next  of  kin  in  the  estate  of 
an  intestate  who  at  the  time  of  death  had  an  English 
domicil.  This  decision  was  followed  by  Fry,  J.,  in  Forres- 
tier  V.  Buddicom  (t),  in  the  case  of  a  child  legitimated  by 
French  Law;  and  by  Kay,  J.,  in  Andros  v.  Andros  (u),  under 
the  Law  of  Guernsey.  In  the  two  last-named  cases  the 
claims  allowed  were  made  by  legatees  and  not  by  next  of 
kin,  but  the  same  principle  was  applied. 

(q)  Re  Wrighfs  Trusts  (1856),  2  Kay  (b  Johnson's  Rep.   p.   595  ; 
2  Jurist,  N.S.,  p.  465  ;  25  Laiv  Journal,  N.S.,  p.  623. 
[(r)  7  Clark  &  Fin.  p.  842.      Vide  ante,  §  ccxxviii. 
(s)  L.  R.  17  Gh.  D.  p.  266. 
{t)    Weekly  Notes,  26th  November,  1881. 
(w)  L.  R.  24  Ch.  D.  p.  637.] 
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In  Athinson  v.  Anderson  (v)  the  father  accorded  "  re- 
cognition "  to  his  illegitimate  children,  but  never  married 
their  mother.  He  was  originally  English,  but  had  become 
domiciled  at  Rome,  where,  previously  to  the  annexation 
of  the  Papal  States  by  Italy  in  1870,  the  births  had  taken 
place.  By  the  law  of  the  Papal  States,  "  recognition  "  of 
illegitimate  children  conferred  on  them  the  right  to 
succeed  to  property,  but  did  not  legitimate  them.  The 
children  took  the  proceeds  of  sale  of  certain  real  estate  in 
Cumberland,  under  a  devise  to  them  by  name  made  by 
their  father  in  the  English  form ;  but  it  was  held  that 
they  took  as  strangers  in  blood  by  virtue  of  the  will,  and 
must  pay  succession  duty  at  the  rate  of  10  per  cent.] 

DXLII  (w).  Legitimation  by  the  authority  of  the  State, 
evidenced  by  some  public  act,  as  in  England  by  an  Act  of 
Parliament,  or  in  other  countries  by  the  decree  of  the 
Sovereign  {per  rescriptum  principis)  (ww),  might  give  rise 
to  an  international  question  of  some  nicety,  though  reason 
and  principle  are  in  favour  of  the  recognition  by  other 
countries  of  such  legitimation,  where  it  is  valid  lege 
domicilii.  As  to  immoveable  property,  the  rule  respecting 
such  legitimation  would,  perhaps,  be  liable  to  the  same 
restrictions  as  the  legitimation  by  sentence  of  a  court 
of  justice.  The  authority  of  Schaffner  (x),  however,  is 
opposed  even  to  this  limitation  ;  he  is  of  opinion  that  the 
legitimatio  per  rescriptum  principis  is  good  and  valid  every- 
where, if  good  and  valid  by  the  Law  of  the  domicil,  and 
that  the  lex  loci  rei  sitce  has  no  bearing  upon  the  question, 
which  is  one  purely  of  Status. 

[(v)  L.  R.  21  Ch.  D.  p.  100.] 

{w)  Putter,  Fremdenreclit,  Theil  ii.  Kap,  ii.  §  60. 

\{wid)  See  Gera  v.  Ciantar,  L.  B.  12  App.  Ca.  p.  557.] 

(x)  Entwickdung  des  Intern.  Privatrechts,  §  40  :  "Die  Frage  scheint 
unbedingt  bejaht  werden  zu  mlissen."  He  cites  Anton,  de  RosellVs 
tract.  De  Legit,  {in  Oceano  juris),  i.  2,  n.  24. 

P.  Voet,  De  Stat.  sect.  iv.  c,  iii.  num.  15. 

Le  Bret,  Quest,  notables,  liv.  iii.  decis.  7  ;  BouUenois,  tit.  i.  c.  ii. 
obs.  4. 
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CHAPTER  XXV. 

GUARDIANSHIP. 

DXLni.  Guardianship  is  the  next  Eelation  of  Family 
which  requires  consideration  (a). 

This  subject  admits  of  two  principal  divisions  : — 

First,  as  to  the  choice  or  constitution  of  the  Guardian. 

Secondly,  as  to  his  power  when  chosen  or  constituted. 

The  last  head  is  again  divisible  into  considerations  re- 
specting— 1,  the  person  ;  2,  the  property  of  the  Ward. 

The  Ward  may  be  either  a  minor  (6),  or  a  lunatic, 
or  a  person  placed  under  the  control  of  a  Guardian  on  ac- 
count of  his  excesses — a  category  not  recognized  by  the 
Law  of  England  (c). 

DXLIV.  And,  first,  with  respect  to  the  choice  and  con- 
stitution of  the  Guardian. 

Upon  the  general  question,  Vattel  says  that  "  it  belongs 

(a)  Savigny,  R.  B.  viii.  s.  380,  s.  396,  num.  3,  Vormundschaft. 
jBar,  §  106.      Wharton,  ch.  vi. 

Rocco,  lib.  i.  cap.  v.  pp.  52-59  ;  lib.  ii.  cap.  xxvii.  pp.  241-245,  &c, 
Foelix,  liv.  ii.  t.  i.  c.  ii.  and  c.  iv.  Des  Quasi-Contrats. 
Putter,  ihid.  Theil  ii.  Kap.  iii.  Von  der  Fremden  Vormundschaft. 
Wcichter,  Die  Collision,  <&c. ,  s.  23,  Archiv,  Band  xxv. 
Schdffner,  §  41. 

Story,  Conflict  of  Laws,  ss.  492-506. 

As  to  questions  of  Domicil  between  Guardian  and  Ward,  vide  ante, 
ch.  ix. 

See,  also.  Be  Martens^  Droit  des  Gens,  liv.  iii.  ch.  ii.  s.  98. 

(b)  Fodix,  liv.  ii.  tit.  i.  s.  88,  tit.  vii.  s.  456. 

"  Ainsi  en  France"  (he  says)  ''la  nomination  du  tuteur  d'un 
mineur  est  rang^e  dans  la  cat^gorie  des  actes  de  juridiction  volon- 
taire."— s.  456. 

(c)  Vide  infra,  chap,  xliv.,  for  the  distinction  between  contentious 
and  voluntary  jurisdiction. 
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"  to  the  domestic  judge  to  nominate  tutors  and  guardians 
"  for  minors  and  idiots.  The  law  of  nations,  which  regards 
"  the  common  advantage  and  the  harmony  of  States,  re- 
"  quires  therefore  that  such  nomination  of  a  tutor  or  guar- 
"  dian  be  valid  and  recognized  in  all  States  in  which  the 
"  ward  may  have  business  to  transact "  {oil  le  pupille  pent 
avoir  des  affaires)  {cc). 

The  reason  and  the  law  of  most  modern  States  are  stated 
with  great  perspicuity  by  Vinnius  : — "  Tutela  ex  eorum 
"  numero  est  "  (he  says)  "quse  in  genere  et  quasi  in  ^Jjstracto 
"  sunt  juris  gentium,  et  in  concrete  juris  civilis.  Nam  ut 
"  ineuntis  setatis  inscitia  atque  imbecillitas  alterius  pro- 
"  vectioris  prudentia  atque  arbitrio  constituatur  ac  guber- 
"  netur,  juri  natural!  conveniens  est,  quod  et  apud  omnes 
"  gentes  procul  dubio  observatur.  At  forma  regendi, 
'^  qualitas  personse  tutoris,  ej usque  constituendi  modus, 
"  potestatis  quam  habet  circumscriptio,  hsec  omnia  sunt 
"  juris  civilis,  prout  quseque  civitas  ordinaverit "  {d). 

DXLV.  The  reason  of  the  thing  seems  to  point  out  that 
guardianship,  in  its  origin,  was  an  institution  of  natural 
law  :  "  Impuberes  autem  in  tutela  esse  naturali  juri  con- 
"  veniens  est :  ut  is  qui  perfectse  setatis  non  sit,  alterius 
"  tutela  regatur  "  (e) ;  the  institution  rises  indeed,  on  ac- 
count of  its  intrinsic  importance,  to  the  dignity  of  a  public 
concern  {munus  publicum),  but  its  root  is  in  the  natural 
relation  of  family. 

The  Guardian  is  put  over  the  person  and  property  of 
the  Ward ;  he  ought  to  be  a  person  chosen  by  the  family, 
and  out  of  the  family,  as  having  a  natural  interest  in  the 
protection  of  both.  Such  was  the  doctrine  of  the  states- 
men of  France,  as  appears  in  the  discussions  which  pre- 
ceded the  introduction  of  the  law  upon  this  matter  into 


(cc)  Book  ii.  ch.  vii.  s.  85. 

(d)  Comment.  Instit.  Tit.  de  At'diano  tutors,  cited  in  BoccOj  p.   54 
(lib.  i.  cap.  v.). 

(e)  Instit.  lib.  i.,  t.  xx.  6. 

VOL.  IV.  E  E 
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the  Code  Napoleon  {ee).  They  borrowed  in  this,  as  in 
other  respects,  their  wisdom  from  Domat,  who  considered 
guardianship  as  belonging  to  the  class  of  obligations  con- 
tracted without  positive  convention,  imposed,  like  that  of 
parental  duty,  by  the  eternal  laws  of  nature  and  the 
interests  of  all  civilized  society,  which  do  not  suffer  the 
abandonment  of  orphans ;  and  he  laid  down  that  it  was 
according  to  natural  feeling  that  the  guardian,  both  for 
person  and  property,  should  be  chosen  out  of  the  con- 
nexions of  the  ward. 

DXLVI.  This  subject  has,  in  fact,  been  considered  by 
all  nations,  unless  we  except  the  earliest  periods  of  ancient 
Eome,  as  appertaining  in  a  greater  or  less  degree  to  con- 
siderations of  Public  Policy,  as  well  as  to  those  which 
concern  Private  Rights. 

Throughout  Germany  it  has  obtained  almost  exclusively 
the  former  character.  The  State  interferes  to  exercise,  by 
the  appointment  of  a  guardian,  that  care  over  the  helpless 
and  imbecile,  which  is  one  of  the  primary  objects  of  its 
institution  (/)  ;  nor  is  this  public  character  of  guardianship 
affected  by  the  circumstance  that  some  of  the  consequences 
of  this  public  trust  fall  under  the  category  of  Private 
Rights  (//). 

[(fie)  Locre,  Legislation,  tome  vii.] 

[(/)  See  the  Prussian  Code,  Theil  I.  Titel  i.  §32.  "Diejenigen, 
welche  wegen  noch  nicht  erlangter  Volljiihrigkeit,  oder  wegen  eines 
Mangels  an  Seelenkriiften,  ihre  Angelegenheiten  nicht  selbst  gehorig 
wahrnehmen  konnen,  stehen  unter  der  besondern  Aufsicht  und  Vor- 
sorge  des  Staates." 

§  33.    "  Der,  welchem  der  Staat  die  Sorge  fiir  die  Angelegenheiten 
solcher  Person  en  aufgetragen  hat,  wird  Vormund  genannt.''] 
(ff)  The  subject  is  very  fully  treated  in  the  Institutes. 
Lib.  i.  t.  xiii.  De  tutelis. 

, ,       t.  xi V.   Qui  testamento  tutores  dari  possunt. 
,,       t.  XV.  De  legitirtid  agnatorum  tuteld. 
,,       t.  xvii.  De  legitimd  patronorum  tuteld. 
,,       t.  xix.  De  jiduciarid  tuteld. 

,,       t.  XX.  De  Atiliano  tutore  et  eo  qui  ex  lege  Julid  et  Titid 
dahitur. 

Et  vide  tt.  xxi,  xxii,  xxiii,  xxiv,  xxv,  and  xxvi. 
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DXLVII.  The  jurisprudence  of  the  Kingdom  of  the 
Two  Sicilies  upon  the  reception  of  the  Law  of  Foreign 
Guardianship  was,  as  on  other  matters  of  Comity,  en- 
lightened and  just. 

This  jurisprudence  ranked  Guardianship  among  the 
munera  publica,  indeed,  but  among  those  quce  respiciuyit 
rem  privatam,  and  therefore,  though  it  excluded  foreigners 
from  the  discharge  of  offices  affecting  the  Government  of 
the  State  {rem  puhlicam),  it  admitted  them  to  the  discharge 
of  the  office  of  Guardianship  with  some  just  limitations. 
Foreigners  were,  as  a  general  rule,  recognized  as  guardians 
over  the  persons  both  of  foreigners  and  of  native  subjects  ; 
but  in  cases  where  the  interests  of  native  subjects  were 
concerned,  those  foreigners  only  who  had  by  some  public 
act  of  the  State  been  admitted  to  a  domicil  in  the  State, 
and  not  those  who  were  merely  residents  {semplicemente 
residenti)  {g). 

Whatever  may  be  the  differences  in  the  Positive  Laws 
of  different  States  with  respect  to  the  mode  of  constituting 
a  guardian,  the  rule  of  International  Comity  imperatively 
demands  that  a  guardian  duly  constituted  according  to 
the  Law  of  the  domicil  of  the  ward  should  be  recognized 
as  such  by  all  other  countries. 

In  the  case  of  the  minor  that  domicil  is  usually  iden- 
tical with  that  of  the  deceased  father.  The  case  of  the 
lunatic  will  be  presently  considered. 

DXLVIII.  Secondly,  with  respect  to  the  power  of  the 
Guardian  over  the  person  of  the  Ward. 

The  jurisprudence  of  England  upon  almost  every  branch 
of  the  subject  of  Foreign  Guardianship  has  been  till  re- 
cently unsatisfactory  and  at  variance  with  the  principles 
of  International  Comity  (/i).     Still  more  so  is  the  juris- 

(g)  Rocco,  pp.  58,  59. 

(h)  Johnstone  v.  Beattie,  10  CI.  &  Finnelly^s  Rep.  p.  42,  in  which 
an  unsuccessful  attempt  was  made  to  establish  the  authority  of  a  foreign 
guardian  over  a  ward.  But  in  this  case  Lords  Brougham  and  Camp- 
bell were  opposed  to  Lords   Lyndhurst,  Cottenham,   and  Langdale  ; 

E    E    2 
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prudence  of  the  United  States  of  North  America.  In 
them  the  rights  and  powers  of  guardians  are  considered 
as  bounded  by  the  locality  in  which  they  are  constituted, 
and  as  not  extending  in  any  degree  to  their  wards  in  other 
States  (Jih)  ;  upon  the  same  reasoning  and  principle,  it  is 
said,  as  those  which  circumscribe  the  power  and  right  of 
the  Foreign  Executor  or  Administrator.  This,  to  be  sure, 
seems  barbarous  enough  {i). 

DXLIX.  In  an  English  case  {h),  where  it  appeared 
that  A.  B.,  the  infant  daughter  of  a  British  subject,  (who 
had  emigrated  to  and  had  procured  letters  of  naturaliza- 
tion in  America,  and  who  had  married  an  American  lady, 
whose  real  estate  A.  B.  inherited,  i  after  an  injunction  had 
been  granted  by  the  Supreme  Court  of  New  York  to  re- 
strain the  removal  of  the  infant  from  that  jurisdiction,  and 
after  the  appointment  by  the  Surrogate  of  New  York  of  a 
maternal  aunt  as  guardian,  had  been  clandestinely  removed 
from  her  residence  and  brought  to  England  by  paternal 
relatives — the  English  Court,  on  petition  by  the  maternal 
aunt  claiming  the  custody  of  the  infant,  and  on  cross  peti- 
tion by  the  paternal  relatives  praying  the  appointment  of 
other  guardians,  appointed  the  maternal  aunt  and  two 
paternal  relatives  guardians. 

The  order  of  the  Surrogate  of  New  York,  it  was  said, 
appointing  a  guardian,  will  be  recognized,  and  treated  with 
the  respect  due,  by  the  Comity  of  nations,  to  the  order  of 
the  foreign  Court ;  but  it  does  not  confer  on  the  appointee 
the  office  of  guardian  in  this  country. 

and  it  would  seem  to  be,  as  I  have  said,  corrected  by  Stuart  v,  Bute, 
0  H.  L.  C.  (1861),  at  pp.  4G3-470. 

Lord  Hardwicke  had  been  inclined  to  a  more  liberal  view,  Ex  parte 
Otto  Lewis,  1  Vesey  Se7i.  p.  298. 

[{hh)  See  Lamar  v.  Micou,  Davis'  TJ.  S.  A.  Rep.  vols,  v,  p.  452, 
vii.  p.  218.] 

(i)  Story,  s.  499,  citing  Morrell  v.  Dickey,  1  Johns.  (Americ.)  Ch. 
Rep.  p.  153  ;  Kraft  v.  Wickey,  4  Gill  (h  Johns.  {Americ.)  Rep.  p.  332. 

(k)  Dawson  v.  Jay  (1854),  1  Jurist,  N .  S.  p,  39  ;  s.  c.  2  Smale  dc 
Giffard's  Rep.  p.  199  ;  3  D.  M.  d-  G.  p.  704. 
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DXLTX.A.  In  tlie  important  case  of  Stuart  v.  Bute  [l), 
decided  in  1861,  the  following  were  the  propositions  of 
fact  and  law  : — 

"  A.  was  the  son  of  a  person  who  was  at  once  a  Peer 
'  of  the  United  Kingdom  and  a  Peer  of  Scotland.  A. 
'  was  born  in  September  1847.  A.'s  father  had  estates  in 
'  both  countries,  and  resided  at  intervals  in  both.  He  died 
'  in  England,  in  March  1848.  A.'s  mother  was,  in  May 
'  1848,  appointed  by  the  Court  of  Cha.ncery  his  guardian, 
'  and  A.'s  uncle  (the  heir  presumptive  to  the  title)  was 
'  appointed  Tutor  at  Law  in  Scotland.  This  appointment 
'  gave  him  no  right  to  the  custody  of  the  infant's  person, 

*  but  only  conferred  on  him  the  management  of  the  pro- 
'  perty  till  the  infant  should  become  fourteen  years  of  age. 
'  A.'s  mother  died  in  Scotland,  in  December  1859.  By 
'  the  will  of  the  mother,  S.  and  M.  were  appointed  guar- 

*  dians,  and  that  appointment  was  confirmed  by  the  Yice- 
'  Chancellor,  by  whom  a  scheme  for  the  infant's  education 
'  was  prepared  and  approved  of.  A.  was  then  in  Scotland, 
'  under  the  personal  care  of  M.  She  promised  to  bring 
'  him  to  England  to  be  educated,  as  S.  proposed,  in  accor- 

*  dance  with  the  scheme  of  the  Court  of  Chancery.  She 
'  brought  him  to  London,  but,  in  consequence  of  disagree- 
'  ments  between  herself  and  S.,  suddenly  carried  him  back 
'  to  Scotland.  Proceedings  in  the  Court  of  Session  were 
'  instituted,  to  compel  her  to  give  up  the  custody  of  the 
'  infant  to  S. ;  but  though  the  Court  of  Chancery  had,  on 
'  the  application  of  S.,  directed  that  A.  should  be  brought 
'  back  to  England  to  be  educated,  the  Court  of  Session 
'  pronounced  an  interlocutor,  postponing  the  case  for 
'  nearly  four  months;  and  afterwards  two  other  inter- 
'  locutors,  interdicting  anybody  whatever  from  taking  the 

*  infant,  '  a  domiciled  Scotch  subject,'  out  of  the  jurisdic- 
'  tion  of  the  Court  of  Session." 

The  Lord  Chancellor  (Lord  Campbell),  in  delivering 
his  judgment  in  the  House  of  Lords,  said  :  — 

(l)  9  H.  L.  C.  p.  440. 
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"  The  Court  of  Session  had  undoubted  jurisdiction  over 
"  the  case.  By  their  nohile  officium,  conferred  upon  them 
"  by  their  sovereign  as  parens  patrice,  it  is  their  duty  to 
"  take  care  of  all  infants  who  require  their  protection, 
"  whether  domiciled  in  Scotland  or  not.  But  I  venture  to 
"  repeat,  what  I  laid  down  for  law  in  this  House  nearly 
"  twenty  years  ago  (m),  that  'the  benefit  of  the  infant, 
"  '  which  is  the  foundation  of  the  jurisdiction,  must  be  the 
"  '  test  of  its  right  exercise.'  Can  any  human  being  doubt 
"  that  on  the  20th  of  July,  1860,  it  would  have  been  for 
"  the  benefit  of  the  infant  Marquis  of  Bute  that  he  should 
"  be  taken  from  the  custody  of  Lady  Elizabeth  Moore  and 
"  the  nurse,  and  sent  to  a  public  school,  under  the  super- 
"  intendence  of  General  Stuart,  who  had  been  selected  as 
"  guardian,  with  the  consent  of  the  whole  Bute  family, 
*'  and  whom  Lady  Elizabeth  herself  had  described  as  so 
*'  peculiarly  well  qualified  to  act  as  guardian  to  a  young 
"  nobleman  ? 

"  The  refusal  to  interfere  is  rested  on  the  decision  of 
"  this  House  in  Johnstone  v.  Beattie,  and  I  do  sincerely  be- 
"  lieve  that  that  decision  was  the  true  cause  why  the  Court 
"  of  Session  in  this  case  refused  to  interfere.  I  regret 
"  that  decision,  and  I  must  confess  that  in  some  of  the 
'*  proceedings  in  that  case,  and  in  the  language  of  some 
"  members  of  your  Lordships'  House  vv^ho  took  part  in 
"  that  decision,  there  was  ground  for  the  Scotch  judges 
"  apprehending  that  the  Court  of  Chancery  was  encroach- 
"  ing  on  their  jurisdiction.  The  application  for  English 
"  guardians  there  made  was  certainly  with  an  intention, 
"  which  the  parties  making  it  entertained,  to  supersede 
"  the  Scotch  guardians  who  had  been  duly  appointed  to 
"  the  female  child  in  Scotland  under  her  father's  will — 
"  she  being  domiciled  in  Scotland — being  in  England  only 
"  for  a  temporary  purpose — having  landed  estates  in  Scot- 
"  land — having  no  property  whatever  in  England — there 

(m)  Johnstone  v.  Beattie,  10  Clark  &  Finn.  Rep.  at  p.  122. 
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"  being   a   prayer   in   tlie   bill   for    appointing    English 
"  guardians,  so  that  the  Scotch  guardians  should  account 
"  to  them,  and  there  being  no  suggestion  that  the  Scotch 
"  guardians  had  in  any  respect  misconducted  themselves, 
"  or  were  in  any  respect  incompetent  to  take  charge  of 
"  her  education.     But  all  that  can  be  considered  as  judi- 
"  cially  decided  by  the  House  was,  that  if  there  be  a  foreign 
"  child  in  England,  with  guardians  duly  appointed  in  the 
"  child's  own  country,  the  Court  of  Chancery  may,  without 
"  any  previous  inquiry  whether  the  appointment  of  other 
"  guardians  in  England  is  or  is  not  necessary,  and  would 
"  or  would  not  be  beneficial  for  the  child,  make  an  order 
"  for  the  appointment  of  English  guardians.     Allowing 
"  the  jurisdiction  of  the  Court  of  Chancery,  I  thought  that 
"  it  was  not  properly  exercised  for  the  good  of  the  infant, 
"  and  that  such  an  exercise  of  it  was  a  dangerous  pre- 
"  cedent  for  the  appointment  of  guardians  to  any  foreign 
"  child  residing  casually  in  England  for  health,  education, 
"  or  amusement,  the  necessary  consequence  of  which  is 
"  that  the  ward,  till  reaching  the  age  of  twenty-one,  can- 
"  not  leave  the  realm  of  England  without  leave  of  the 
"  Court  of  Chancery.     But  the  House  did  not  decide,  and 
"  no  member  of  the  House  said,  that  foreign  guardians 
"  are  to  be  entirely  ignored,  or  laid  down  anything  to 
"  countenance  the  notion  that  a  guardian  who  has  been 
"  duly  appointed  in  a  foreign  country,  and  who  comes  into 
"  England  or  Scotland  to  reclaim  a  ward  stealthily  carried 
"  away  from  him,  is  to  be  treated   as  a  stranger  and  an 
"  intruder.     On  the  contrary,  an  alien  father  whose  child 
"  had  been  so  carried  away  from  him,  and  brought  into 
"  England,  would  undoubtedly  have  the  child  restored  to 
"  him  in  England  by  a  writ  of  habeas  cor^pus ;  and  I  be- 
"  lieve  that  the  same  remedy  could  be  afforded  to  a  foreign 
"  guardian,  standing  in  loco  parentis,  on  the  ravishment  of 
*'  his  ward." 

Lord  Langdale,  one  of  the  Lords  who  concurred  in  the 
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judgment  of  the  House  in  Johnstone  v.  Beattie  {n),  said : — 
'  If  it  should  unhappily  become  necessary  to  call  upon 
'  the  Courts  of  the  two  countries  to  exercise  their  powers, 
'  I  know  of  nothing  which  would  render  it  impracticable 
'  for  the  English  Court  of  Chancery  to  order  the  guardian 
'  resident  in  England  to  deliver  up  that  infant  to  the 
'  gnardian  resident  in  Scotland.  And  why  should  we 
'  doubt  that  the  Scotch  Courts  would  consider  beneficial 
'  to  the  infant  the  same  course  of  management  which, 
'  upon  evident  consideration,  had  been  approved  by  the 
'  English  Court  of  Chancery,  and,  if  necessary,  order  the 
'  guardian  resident  in  Scotland,  being  the  tutor  or  curator 
'  there,  to  deliver  up  the  infant  to  the  guardian  resident 
'  in  England  ?  I  cannot  anticipate  differences  of  opinion, 
'  or  that  either  of  the  Courts  would  have  any  difficulty 
'  in  directing  that  which  would  be  most  beneficial  to  the 
'  infant.  It  is  not  reasonable  to  suppose  that  the  Courts 
'  of  the  two  countries  would  conflict  in  such  a  matter.     If 

*  difficulties  should  occur,  they  must  be  met  as  they  best 
'  may,  by  adopting  that  course  which,  under  the  circum- 
^  stances,  shall  appear  to  be  for  the  benefit  of  the  infant. 

"  I  must  use  the  freedom  to  observe,  that  whatever 
'  opinion  the  Scotch  judges  may  justly  form  of  the  decision 
'  of  this  House  in  Johnstone  v.  Beattie,  they  would  have 
'  acted  with  more  dignity,  and  more  magnanimously,  as 
^  well  as  more  judiciously,  if  they  had  calmly  and  promptly 
'  considered  what  was  for  the  benefit  of  the  infant,  and 

*  had  recollected  that  a  Court  may  not  only  be  censured 
'  for  exceeding  its  jurisdiction,  but  for  declining  to  exercise 
'  its  jurisdiction  for  the  relief  of  a  suitor,  from  the  appre- 
'  hension  that,  in  another  cause,  its  jurisdiction  has  been 
'  unjustifiably  enroached  upon  by  another  Court. 

"  I  can  take  upon  myself  to  say  that  Johnstone  v.  Beattie, 
'  whether  properly  or  improperly  decided,  is  no  authority 
'  whatever  for  the  interlocutor  of  the  20th  July  appealed 

(n)  10  CI.  ^  Fin7i.  Rep.  p.  145. 
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"  against.  In  perfect  harmony  with  that  decision,  the 
"  petition  praying  for  the  restitution  of  the  ward  to  the 
"  guardian  might  have  been  immediately  granted." 

Lord  Cranworth  said  : — "  I  would  make  a  passing  ob- 
"  servation  upon  the  case  of  Johnstone  v.  Beatiie.  Perhaps 
"  it  might  have  been  a  decision  more  consonant  to  the 
'^  principles  of  general  law  to  have  held  there  that  every 
"  country  would  recognize  the  status  of  guardian  in  the 
"  same  way  as  it  undoubtedly  would  recognize  the  status 
"  of  parent,  or  the  status  of  husband  and  wife.  But  sup- 
"  posing  that  not  to  have  been  the  view  taken  by  this 
"  House,  there  is  nothing  in  that  decision  that  could  have 
"  been  decided  otherwise,  or  that  could  at  all  interfere 
"  with  or  touch  the  present  question.  For  all  that  was 
"  decided  there  was,  that  the  status  of  guardian  not  being 
"  a  status  recognized  by  the  law  of  this  country  unless 
"  constituted  in  this  country,  it  was  not  a  matter  of  course 
"  to  appoint  a  foreign  guardian  to  be  English  guardian  ; 
"  but  that  that  was  only  a  matter  to  be  taken  into  consi- 
"  deration.  That  was  all  that  was  decided  in  that  case  ; 
"  and  whether  or  not  (as  I  have  already  said)  it  might 
"  have  been  better  to  hold  that  the  status  of  guardian  was 
"  to  be  itself  recognized  without  further  inquiry,  is  quite 
"  immaterial  to  the  present  question"  (o). 

A  subsequent  English  case  was  decided  (1866)  by  Vice- 
Chancellor  Page  Wood.  In  it  the  cases  of  Stuart  v.  Bute 
and  Dawson  v.  Jay  were  referred  to,  and  the  following  pro- 
positions of  Law  were  laid  down  : — 

"  The  Court  will  not  from  any  supposed  benefit  to  infant 
"  subjects  of  a  foreign  country,  who  have  been  sent  to  this 
"  country  for  the  purposes  of  education,  interfere  with  the 
"  discretion  of  the  guardian  who  has  been  appointed  by  a 
"  foreign  Court  of  competent  jurisdiction,  when  he  wishes 
"  to  remove  them  from  England  in  order  to  complete  their 


(o)  Stuart  V.  Btite  (Marquis)  ;  Stuart  v.  Moore^  9  H.  L.  G.  pp.  4G3, 
465,  470. 
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"  education  in  their  own  country.  But  the  Court  refused 
"  to  discharge  an  order  by  which  guardians  had  been  ap- 
"  pointed  over  the  children  in  this  country,  and  merely 
"  reserved  to  the  foreign  guardian  the  exclusive  custody 
"  of  the  children,  to  which  he  was  entitled  by  the  order 
"  of  the  Court  of  his  own  country  "  (p). 

In  support  of  these  propositions,  the  yice-Chancellor 
said  : — "  Having  regard  to  the  principles  of  International 
"  Law,  and  the  course  that  all  Courts  have  taken  of  re- 
"  cognizing  the  proceedings  of  the  regularly  constituted 
"  tribunals  of  all  civilized  communities,  and  especially  of 
"  those  in  amicable  connexion  with  this  country,  it  is  im- 
"  possible  for  me  entirely  to  disregard  the  appointment  of 
"  a  guardian  by  an  Austrian  Court  over  these  children, 
"  who  are  Austrian  subjects,  and  children  of  an  Austrian 
''  father,  merely  because  those  who  preceded  Signor  Yetzera 
"  in  his  guardianship  have  taken  the  course  of  sending  the 
"  children  over  to  this  country  for  the  purpose  of  educat- 
"  ing  them,  seeing  that  he  is  now  desirous  of  revoking  that 
"  arrangement.  I  am  now  asked,  in  effect,  to  set  aside 
"  the  order  of  the  Austrian  Court,  and  declare  that  this 
"  gentleman,  so  appointed,  cannot  recall  his  wards  who 
"  have  been  sent  to  this  country  for  the  purpose  of  their 
"  education.  It  would  be  fraught  with  consequences  of 
''  very  serious  difficulty,  and  contrary  to  all  principles  of 
"  right  and  justice,  if  this  Court  were  to  hold,  that  when 
"  a  parent  or  guardian  (for  a  guardian  stands  exactly  in 
"  the  same  position  as  a  parent)  in  a  foreign  country  avails 
"  himself  of  the  opportunity  for  education  afforded  by  this 
"  country,  and  sends  his  children  over  here,  he  must  do  it 
"  at  the  risk  of  never  being  able  to  recall  them,  because 
"  this  Court  might  be  of  opinion  that  an  English  course 
"  of  education  is  better  than  that  adopted  in  the  country 
"  to  which  they  belong.  I  cannot  conceive  anything  more 
"  startling  than  such  a  notion,  which  would  involve,  on 

(jp)  Nuxjent  V.  Vetzera,  L.  B.  2  Eq.  p.  704, 
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**  tlie  other  hand,  this  result,  that  an  English  ward  could 
"  not  be  sent  to  France  for  his  holidays  without  the  risk 
"  of  his  being  kept  there  and  educated  in  the  Roman 
"  Catholic  religion,  with  no  power  to  the  father  or  guardian 
"  to  recall  the  child.  Surely  such  a  state  of  jurisprudence 
''  would  put  an  end  to  all  interchange  of  friendship  be- 
"  tween  civilized  communities  "  (r). 

"  It  is  now  sought  to  prevent  Signor  Vetzera  from  re- 
"  moving  the  children  so  sent  to  this  country  for  their 
"  education,  on  the  plea  that  this  Court  has  appointed 
"  guardians  here  in  England  (for  which  the  jurisdiction  is 
"  not  to  be  disputed),  and  that  having  so  appointed  them, 
"  the  Court  will  do  no  more  than  look  at  what  is  most  for 
"  the  benefit  of  the  infants. 

"  Lord  Bute's  case  (s)  is  cited  for  the  purpose  of  showing 
"  that  I  ought,  if  satisfied  that  it  is  more  for  the  interest 
"  of  the  infants  that  they  should  remain  here  than  be  sent 
"  back  to  their  own  country,  to  supersede  the  authority 
"  of  the  foreign  guardian  and  the  authority  of  the  Court 
"  that  has  appointed  him,  which  takes  care  of  the  educa- 
"  tion  of  its  own  subjects,  and  directs  how  it  shall  be 
"  carried  into  effect.  It  appears  to  me  that  no  doctrine 
"  of  that  kind  was  in  any  way  propounded  in  Lord  Bute's 
"  case,  and  certainly  the  other  authority  referred  to,  of 
"  Dawson  v.  Jay  {t)  (called  the  American  case),  has  no 
"  bearing  upon  the  subject." 

"  The  case  apparently  nearest  in  principle,  perhaps, 
"  though  not,  on  examination,  to  be  compared  with  it,  is 
"  that  in  which  a  Roman  Catholic  parent,  abandoning  his 
"  child  to  Protestant  instruction  for  several  years,  has 
"  sought  to  change  its  course  of  education  and  bring  it 


(r)  Nugent  v.  Vetzera^  uhi  sup.  p.  711. 
(s)  9  H.  L.  C.  p.  440. 
{t)3D.M.d:  G.  p.  764. 
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''  "ba.ck  to  its  own  form  of  religion.  There  the  Court  would 
"  not  allow  the  child's  religious  principles  to  be  disturbed 
"  by  changing  the  course  of  instruction  under  which  it 
*'  had  so  long  been  allowed  to  remain,  holding  that  the 
"  father  had,  in  effect,  abandoned  his  right  of  choice.  But 
"  that  is  not  the  case  here.  I  see  nothing  on  the  facts  to 
"  induce  me  to  suppose  that  either  this  gentleman  as 
"  guardian,  or  the  Courts  of  Austria,  in  exercise  of  their 
"  rights  over  their  own  subjects,  have  at  all  abandoned 
''  these  children,  merely  because  they  have  allowed  them 
''to  be  educated  for  some  four  or  five  years  in  this  country 
''  where  it  was  thought  they  could  be  best  educated.  To 
"  hold  otherwise  would  render  it  most  unwise  for  any 
*'  foreign  country  to  send  her  subjects  to  this  country,  as 
"  this  Court  might  say  that  the  Queen  of  England,  as 
"  parens  patriw,  can  see  to  the  education  of  children  better 
"  than  the  Emperor  of  Austria,  as  parens  patrice  within  his 
"  own  dominions,  can.  The  same  authority  which  we 
"  claim  here  on  behalf  of  the  Crown,  as  parens  patrice,  is 
"  claimed  by  every  other  independent  State,  and  should 
"  not  be  interfered  with  except  on  some  grounds  which  I 
"  do  not  think  it  necessary  to  specify,  guarding  myself, 
"  however,  against  anything  like  an  abdication  of  the 
"jurisdiction  of  this  Court  to  appoint  guardians.  With 
"  respect  to  the  English  guardians  of  these  children,  I 
"  hold  that  the  Court  has  power  to  appoint  them,  and  I 
"  continue  those  that  have  been  appointed.  The  case 
"  may  well  happen  of  foreign  children  in  this  countrj'^, 
"  without  any  one  to  look  after  or  care  for  them,  or  who 
"  may  require  the  protection  of  this  Court  to  save  them 
"  from  being  robbed  and  despoiled  by  those  who  ought  to 
"  protect  them.  These  children,  on  the  other  hand,  seem 
"  to  have  met  with  nothing  but  kindness  from  their 
"  relations  on  all  sides ;  but  it  may  be  desirable  that,  so 
"  long  as  they  remain  in  this  country,  they  should  have 
"  the  protection  of  guardians  living  within  the  jurisdiction. 
"  Out  of  respect  to  the  authority  of  the  Austrian  Courts, 
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'*  bj  which,  this  gentleman  has  been  appointed,  I  reserve 
"  to  him,  in  the  order  1  am  abont  to  make,  all  such  power 
"  and  control  as  might  have  been  exercised  over  these 
"  children  in  their  own  country  if  they  were  there,  and  had 
"  not  been  sent  to  England  for  a  temporary  purpose. 
*'  Taking  that  view  of  the  case,  I  have  not  asked  to  see 
"  the  children.  I  conld  not  be  influenced  by  anything  I 
"  might  hear  from  them.  I  assume  that  they  are  most 
"  anxious  to  remain  here  and  not  to  go  back  to  their  own 
"  country ;  but  I  have  no  right  to  deprive  the  guardian 
''  appointed  by  the  foreign  Court  over  them  of  the  control 
*'  which  he  has  lawfully  and  properly  acquired,  has  never 
"  relinquished  and  never  abandoned,  and  under  which 
"  authority  alone  they  have  remained  here,  and  been 
"  maintained  and  supported  here"  (x). 

In  Di  Savini  v.  Lousada  (?/),  Vice-Chancellor  James 
held  that  when  an  infant,  a  citizen  of  a  foreign  country,  is 
sent  to  England,  the  English  Court  will  execute  in  all 
respects  the  orders  of  the  Courts  of  the  foreign  country 
in  regard  to  the  infant,  if  they  are  not  inconsistent  with 
English  Law. 

In  this  case  the  infant  had  been  sent  over  to  England 
by  the  foreign  guardian  with  the  consent  of  the  foreign 
Court,  on  the  express  condition  that  her  religious  opinions 
should  not  be  interfered  with,  and  certain  English  guar- 
dians were  then  appointed.  The  Yice-Chancellor,  on  an 
application  made  by  the  foreign  guardian,  under  the  direc- 
tion of  the  foreign  Court,  discharged  the  English  guar- 
dians, on  the  ground  that  they  were  improperly  influencing 
the  religious  opinions  of  the  infant,  and  appointed  other 
Encrlish  guardians  in  their  stead. 

DL.  According  to  Lord  Kames  {z),  the  Scotch  Law 
holds  that  the  choice  of  a  guardian  or  curator  made  in 

(oc)  Nuf/ent  v.  Vetzera,  uhi  svp.  pp.  713-15. 
(y)  18  Weekly  Reporter,  p.  425  (1870)  ;  22  Laiv  Times,  p.  61. 
(z)  Equity,  Book  iii.  c.  viii.  s.  1  (p.  490  of  edition  1825). 
Ih.  s.  4,  cited  in  Story,  Conflict  of  Laws,  s.  503. 
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England  is  recognized  as  effectual  in  Scotland  :  not,  how- 
ever, meaning  to  extend  this  doctrine  to  immoveable  pro- 
perty of  the  ward  {zz) . 

DLL  According  to  the  Law  of  England,  [guardianship 
in  most  instances  rests  either  on  Common  Law,  on  Statute, 
or  on  appointment  by  the  High  Court  of  Justice. 

By  the  Common  Law  there  are  three  kinds  of  guardian- 
ship (a),  viz. :] 

(1)  Guardianship  by  Nature  ; 

(2)  Guardianship  in  Socage ;  and, 

(3)  Guardianship  for  Nurture  ; 

the  first  and  last  of  which  are  often  confounded,  and  used 
in  a  loose  and  indeterminate  sense. 

1.  Guardianship  hy  Nature  is  of  the  heir  apparent  only 
(and  not  of  all  the  children),  and  belongs  to  the  father  and 
mother  and  other  ancestor  standing  in  that  predicament 
to  the  infant.  It  lasts  until  twenty-one  years  of  age, 
and  extends  no  further  than  the  custody  of  the  infant's 
person. 

2.  Guardianship  in  Socage  arises  wholly  out  of  tenure, 
and  exists  only  when  the  infant  is  seised  of  lands  or  other 
hereditaments  holden  by  socage.  It  extends  to  the  person 
and  all  the  hereditaments  (including  the  socage  estates) 
of  the  infant,  and  lasts  until  the  infant  arrives  at  the  age 
of  fourteen.  It  belongs  to  such  of  the  infant's  next  of 
blood  as  cannot  have  by  descent  the  socage  estate  {h)  in 

[(zz)  See  In  re  Willoughby,  L.  R.  30  Cli.  D.  p.  324,  a  case  in  which 
the  English  Court  appointed  guardians  to  an  infant,  English  by 
nationality,  but  French  by  domicil,  resident  in  France,  having  property 
there,  and  having  none  in  England.  The  father  was  dead,  and  by  the 
French  Law  the  mother  would  have  been  guardian  ;  she  had,  however, 
lived  apart  from  her  husband,  and  during  his  life  had  been  prohibited 
by  the  French  Courts  from  access  to  the  child.  The  French  Courts 
postponed  action  pending  the  decision  of  the  English  Courts.] 

{a)  See  Mr.  Hargrave's  learned  notes,  12  and  13  to  Co.  Litt.  Lib. 
ii.  cap.  5,  sect.  123  (88  b). 

(b)  The  jealousy  of  the  feudal  law  disqualifying  on  the  ground  that 
the  Civil  Law  qualifies  for  guardianship — viz.  the  guardian's  contingent 
interest  in  the  estate. 
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respect  to  which  the  guardianship  arises,  by  descent, 
without  any  distinction  between  the  whole  blood  and  the 
half  blood. 

[These  two  kinds  of  guardianship  rarely  occur.] 

3.  Guardianship  for  Nurture  occurs  only  when  the 
infant  is  without  any  other  guardian,  and  none  can  have 
it  except  the  father  or  mother.  It  lasts  until  the  age  of 
fourteen  years,  and  extends  only  over  the  person.  [But 
though,  after  the  age  of  fourteen,  the  parent  may  not  be 
properly  designated  '^guardian  for  nurture,"  yet  he,  or 
she,  is  now  understood  to  stand  substantially  in  that 
capacity,  and  to  have  the  care  and  control  of  the  person 
of  the  infant  up  to  the  age  of  twenty-one.]  (c) 

DLII.  The  Guardian  for  nurture  is  entitled  to  the 
custody  of  the  child  ;  and  a  writ  of  habeas  corpus  is  the 
proper  proceeding  on  the  part  of  such  guardian,  to  recover 
the  custody  of  the  child  improperly  detained  from  him. 

The  Common  Law  for  this  purpose  recognizes  no  dis- 
tinction as  regards  the  discretion  of  the  children  between 
the  ages  of  seven  and  it  should  seem  sixteen  (d).  The 
Courts,  therefore,  will  not,  where  a  child  between  those 
ages  has  been  brought  up  under  a  writ  of  habeas  corpus, 
obtained  by  the  mother,  a  widow,  who  was  the  Guardian 
for  nurture,  examine  the  child  in  order  to  ascertain 
whether  there  is  mental  capacity  sufficient  to  exercise  a 
choice,  and,  if  so,  the  wishes  of  the  child ;  but  will  at 
once  restore  the  child  to  the  custody  of  the  guardian, 
unless  it  appears  that  the  guardian,  either  by  past  im- 
moral conduct  or  a  want  of  bona  fides  in  making  the 
application,  or  by  having  some  illegal  intention  or  purpose 
in  view,  has  forfeited  her  right  to  the  custody  of  the  child. 


(c)  2  Stephen^s  Blackst.  Com.  Book  iii.  chap.  iv.  sec.  2  ;  2  Fonbl. 
Eq.  Book  ii.  pt.  ii.  ch.  ii.  s.  2,  note  Qi). 

(d)  See  Regina  v.  Hoivse,  7  Jur.  N.  S.  p.  22  ;  s.  c.  nom.  Ex  parte 
Barford,  8  Cox,  C.  C.  p.  405  ;  Re  Hakewell,  12  C.  B.  Rep.  p.  223. 
Fourteen  appears  to  have  been  the  age  formerly  fixed  upon  ;  see  next 
page,  Exparte  Alicia  Race. 
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In  the  leading  cases  of  Alicia  Race  (e)  and  Regina  v. 
Howfie  (/),  these  doctrines  were  very  solemnly  laid  down 
by  the  Queen's  Bench :  it  was  holden  in  the  former  case 
that  the  intention  of  the  mother,  herself  a  Eoman  Catholic, 
to  remove  the  child  from  a  Protestant  establishment  to  a 
Eoman  Catholic  seminary,  is  not  enough  to  affect  her 
right  to  the  custody  of  the  child  as  Guardian  for  nurture, 
though  the  father  of  the  child  lived  and  died  in  the  Protest- 
ant faith,  and  had  brought  up  his  children  in  the  same  faith ; 
there  being  no  directions  of  the  father,  by  will,  that  the 
children  should  continue  to  be  educated  as  Protestants  {ff), 

[Guardianship  hy  Statute  is  based  upon  the  Act  abolish- 
ing feudal  tenures  (12  Car.  11.  c.  24)  and  the  Guardianship 
of  Infants  Act,  1886  (49  &  50  Vict.  c.  27).  The  former 
Act  empowers  a  father  to  appoint  by  deed  or  will  guardians 
to  his  unmarried  children  up  to  the  age  of  twenty- one, 
having  the  custody  of  their  persons  and  of  their  estates 
both  real  and  personal.  The  latter  constitutes  a  widow 
guardian  of  her  children,  either  alone  when  no  guardian 
has  been  appointed  by  the  father,  or  jointly  with  any 
guardian  appointed  by  him.  The  same  Act  gives  to  a 
mother  in  a  modified  degree  the  powers  of  appointment 
possessed  by  a  father. 

Guardianship  hy  appointment  of  the  High  Court  of  Justice. 
The  power  of  appointing  and  removing  guardians  vested,  it 
is  said,  in  the  sovereign  as  parens  patrice,  and  delegated 
to  the  Chancellor,  is  exercised  by  the  Chancery  Division 
of  the  High  Court  of  Justice  ((/).] 

(e)  Ex  parte  Alicia  Race,  26  Laiv  Journal  N.  S.,  Q.  B.,  1857,  p. 
169  ;  s.c.  noin.  Reg.  v.  Cla7'ke,  7  E.  (k  B.  Bep.  p.  186. 

(/)  See  note  {d)  to  last  page. 

[(/)  See  In  re  Agar  Ellis,  L.  U.  10  Ch.  D.  p.  49.] 

\{g)  Stephert^s  Blackst.  Coram.  Book  iii.  ch.  iv.  sect.  2.  Baconh 
Abridgement,  tit.  Guardian  (c),  vol.  iv.  p.  101.  By  49  and  50  Vict. 
c.  27  power  to  remove  and  appoint  guardians  is  specifically  given  to 
the  higher  Courts  of  the  United  Kingdom. 

"In  England  and  Ireland  the  High  Court  of  Justice,  in  any 
division  thereof,  and  in  Scotland   either    division   of   the    Court    of 
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The  jurisdiction  of  the  High  Court  of  Justice  extends 
to  the  care  of  the  person  of  the  minor  until  he  attains  the 
age  of  twenty-one,  so  far  as  is  necessary  for  his  protection 
and  education ;  and  to  the  care  of  his  property,  for  its 
due  management  and  preservation,  and  proper  application 
for  his  maintenance.  It  is  upon  the  former  ground 
principally,  that  is  to  say,  for  the  due  protection  and  edu- 
cation of  the  infant,  that  the  Court  interferes  with  the 
ordinary  rights  of  parents,  as  guardians  by  nature,  or  for 
nurture,  in  regard  to  the  custody  and  care  of  their 
children  (gg). 

DLIII.  Thirdly,  with  respect  to  the  power  of  the 
Guardian  over  the  property  of  the  Ward  (h). 

And  here  it  is  first  to  be  observed  that  not  only  English 
lawyers,  but  all  jurists,  make  a  great  distinction  between 
the  Guardian's  power  over  moveable  and  over  immoveable 
property  in  a  foreign  land. 

With  respect  to  moveable  property,  continental  jurists 
are,  for  the  most  part,  of  opinion  that,  inasmuch  as  by 
intendment  of  law  it  is  holden  to  be  in  the  domicil  of  the 
owner,  therefore  the  law  of  the  domicil  of  the  guardian, 
the  legal  representative  of  the  owner,  must  govern  in  every 
country  the  rights  and  powers  of  the  guardian  over  the 
moveable  property  of  the  ward  {hh). 

Session,  may,  in  their  discretion,  on  being  satisfied  that  it  is  for  the 
welfare  of  the  infant,  remove  from  his  office  any  testamentary 
guardian,  or  any  guardian  appointed  or  acting  by  virtue  of  this  Act, 
and  may  also,  if  they  shall  deem  it  to  be  for  the  welfare  of  the  infant, 
appoint  another  guardian  in  place  of  the  guardian  so  removed." 
Section  6.] 

(gg)  Story  on  Eq.  Jurisprudence,  ch.  xxxiv.  s.  1341,  p.  527. 

The  Divorce  Court  has  followed  the  decisions  at  Common  Law. 

By  the  "  Supreme  Court  of  Judicature  Act,  1873"  (36  &  37  Vict, 
c.  66),  s.  25,  "  in  questions  relating  to  the  custody  and  education  of 
infants  the  rules  of  Equity  shall  prevail." 

[{h)  The  judgment  in  Lamar  v.  Micou,  7  Davis's  U.  S.  A.  Rep. 
p.  218,  should  be  consulted.] 

Qih)  As  to  the  authority  of  guardians  to  recover  property  of  the 
infant  out  of  the  jurisdiction,  see  Scott  v.  Bentleij,  1  K.  c&  J.  Rep. 
p.  281. 

VOL.  IV.  F  P 
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This  is  certainly  the  true  language  of  international 
justice,  and  seems  to  be  the  Law  of  England.  But  the 
United  States  require  that  a  fresh  authority  to  act  as 
guardian  be  conferred  by  their  own  tribunal  {forum  gestce 
administrationis) :  "  There  are  few  decisions "  (observes 
Story)  "  upon  the  subject,  probably  because  the  principle 
"  has  always  been  taken  to  be  unquestionable  (!),  founded 
"  upon  the  close  analogy  of  foreign  executors  and  ad- 
"  ministrators  "  (i). 

It  is  to  be  observed,  however,  that  though  this  country 
differ  from  the  rest  of  the  civilized  world  {h)  in  holding  a 
new  authority  to  be  requisite  in  the  case  of  a  foreigner  in 
respect  to  moveable  as  well  as  immoveable  property,  there 
is  no  reason  to  suppose  that  such  an  authority  would  be 
denied  to  the  person  already  clothed  with  the  authority  of 
guardian  in  his  own  country — the  analogy,  as  will  be  seen, 
of  the  foreign  executor  or  administrator  leads  to  the 
opposite  conclusion.  The  practice  is  justified  by  the 
allegation,  that  Comity  may,  in  both  instances,  require 
you  to  clothe  the  foreign  ofl&cer  with  the  power  necessary 
for  the  execution  of  his  office  in  the  foreign  country,  but 
that,  in  both  instances,  the  State  has  a  right  to  take  care 
that  its  own  subjects  are  not  debarred  from  an  opportunity 
of  vindicating  their  claims  upon  the  property  in  the 
country  wherein  it,  moveable  or  immoveable,  is  situate  (I), 

(i)  Confi.  of  L.  s.  504  a.     See  s,  499  a  ;   Westlake^  ss.  4-8. 

(k)  * '  Yorziiglich  schwankend  ist  die  Praxis  in  den  Landern  des 
Englischen  Rechts,  indem  in  diesen  theilweise  besondere  Vormund- 
schaften  bestellt  werden,  nicht  bios  liber  das  unbewegliche,  sondern 
auch  iiber  das  bewegliche  auswiirts  liegende  Vermogen." — Savigny^ 
B.  B.  s.  380.     [He  cites  Story,  Confl.  of  L.  s.  492  et  seq.] 

(l)  It  is  clear,  from  the  following  extract,  that  D^Aguesseau  classed 
Guardianship  among  Beal  Statutes,  and  probably  authorises  the  doc- 
trine of  my  text  : — 

"  Ce  qui  caract^rise  v^ritablement  un  statut  reel,  et  ce  qui  le  dis- 
tingue essentiellement  du  statut  personnel,  n'est  pas  qu'il  soit  relatif 
a  certaines  qualit^s  personnelles,  ou  a  certaines  circonstances  person- 
nelles,  ou  a  certains  ^venemens  personnels  ;  autrement  il  faudroit  dire 
que  tous  les  statuts  qui  concernent  la  puissance  patemelle,  le  droit  de 


GUARDIANSHIP — IMMOVEABLE    PROPERTY.  435 

DLIII.A.  [Morrison^s  case — sometimes  cited  as  an  un- 
reported case  showing  that  an  English  committee  may 
sue  in  Scotland  for  money  there  due  to  his  lunatic — seems 
only  to  decide  that  the  suit  might  proceed  in  the  lunatic's 
name  (m).] 

DLIY.  Fourthly,  as  to  the  power  of  Guardians  over 
immoveable  property. 

Upon  this  point  the  English  Law  is  in  accordance  with 
the  greatly  preponderating  opinion  of  foreign  jurists  (o), 
in  holding  that  the  lex  rei  sitm  is  to  govern,  and  that  the 
guardian  must  obtain  the  sanction  of  the  local  authority 
to  intermeddle  with  or  in  any  way  administer  or  deal  with 
the  immoveable  property  of  the  ward. 

Savigny  ( jp)  throws  the  weight  of  his  great  authority 
into  the  opposite  scale.    He  denies  that  either  with  regard 

garde^  le  droit  de  viduiU,  la  prohibition  aux  conjoints  de  s'avantager 
I'un  et  I'autre,  sont  autant  de  statuts  personnels,  et  cependant  il  n^est 
pas  douteux  dans  notre  jurisprudence,  qu^on  les  considere  tous  comme 
des  statuts  reels,  dont  Vexecution  se  regie  non  par  la  loi  du  lieu  du 
domicile,  mais  'par  celle  du  lieu  oil  les  Mens  sont  situes.  Le  veritable 
principe  dans  cette  mati^re  est  qu'il  faut  distinguer  si  le  statut  a 
directement  les  biens  pour  objet,  ou  leur  affectation  a  certaines 
personnes,  et  leur  conservation  dans  les  families,  en  sorte  que  ce  ne 
soit  pas  I'int^ret  de  la  personne  dont  on  examine  les  droits  ou  les 
dispositions,  mais  I'interet  d'un  autre  dont  il  s'agit  d'assurer  la 
propri^te  ou  les  droits  reels,  qui  ait  donne  lieu  de  faire  la  loi ;  ou  si 
au  contraire  toute  I'attention  de  la  loi  s'est  portee  vers  la  personne, 
pour  decider  en  general  de  son  liabilite  ou  de  sa  capacity  gen^rale  et 
absolue,  comme  lorsqu'il  s'agit  des  qualit^s  de  majeur  ou  de  mineur, 
de  pere  ou  de  fils  legitime  ou  ill^gitime,  d'habile  ou  inhabile  a  con- 
tracter  pour  des  causes  personnelles.  Dans  le  premier  cas  le  statut 
est  reel  ;  dans  le  second,  il  est  personnel  ;  c'est  ce  qui  est  assez  bien 
expliqu^dans  ces  mots  deD'Argentre  :  '  Cum  statutum  non  simpliciter 
inhabilitat,  sed  ratione  fundi  aut  juris  realis  alterum  respicientis  extra 
personas  contrahentes,  toties  banc  inhabilitationem  non  egredi  locum 
statuti.'" — UAguesseau,  tom.  iv.,  cited  in  Rocco,  lib.  i.  cap.  ii.  p.  26. 

(m)  [Reported  as  Baynes  v.  Earl  of  Sutherland,  1  Patonh  Scotch 
App.  in  H.  of  L.  p.  454.  See  46  L.  J.  N.  S.  Ch.  p.  789.  See 
Hunter  v.  Potts,  4  T.  B.  at  p.  185  ;  Sill  v.  Worswick,  1  H.  Blackstone 
Rep.  at  pp.  677  and  682.] 

(o)  Collected  in  Story,  ss.  500  et  seq. 

(p)  R.  R.  viii.  s.  380,  num.  1. 

F  F  2 
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to  principle  or  the  general  practice  (meaning,  it  is  pre- 
sumed, of  the  German  States),  the  lex  rei  sitce  ought  to 
govern  the  power  of  the  Guardian.  He  maintains  that 
the  law  is  not  a  Real  but  a  Personal  Statute ;  that  the 
whole  Guardianship  is  one  authority  governed  by  one 
Law,  that  of  the  domicil,  and  not  parcelled  out  into  as 
many  laws  as  there  are  countries  in  which  the  property  of 
the  ward  may  be  situate. 

DLY.  The  Prussian  Law  [contained  provisions]  in  ac- 
cordance with  the  opinion  of  this  distinguished  jurist  (pjp). 
It  is,  indeed,  admitted  by  Savigny  that  a  great  practical 
difficulty  arises  when  the  real  property  of  the  ward  is 
scattered  over  different  territories  ;  the  solution  which  he 
proposes,  and  which  appears  to  have  been  adopted  in 
Prussia,  is  that  in  these  places  ancillary  or  subordinate 
Curators  or  Guardians  should  be  appointed  under  the 
general  superintendence  of  the  one  Guardian  constituted 
according  to  the  Law  of  the  Paternal  domicil. 

Such  an  arrangement  is  not  altogether  inconsistent 
with  the  principles  of  the  Eoman  jurisprudence  upon  the 
same  subject,  which,  when  the  property  of  the  ward  was 
scattered  and  the  guardian  was  to  be  nominated,  not 
by  testament  or  by  the  written  law,  but  by  the  living 
authority,  appointed  one  for  the  res  Italicm  and  another 
for  the  res  Provinciales, 

DLVI.  Prussia  has  entered  into  treaties  with  her 
immediate  neighbours  upon  this  subject  to  the  effect  that, 
generally  speaking,  the  Law  of  the  domicil  of  the  ward 
shall  govern  the  appointment  of  the  guardian  ;  but  that 
it  shall  be  competent  to  the  foreign  authority  to  elect 
between  appointing  a  separate,  and  appointing  an  ancillary 
Guardian  for  the  real  property  of  the  ward  subject  to  its 
jurisdiction. 

DLVII.     This  system  of  appointing  ancillary  or  sub- 

[(PP)  That  portion  of  the  Prussian  Code  which  dealt  with  the 
subject  of  Guardianship  has  now  been  modified  to  a  very  considerable 
extent  by  the  Vormundschafts-Ordnung  of  July  5,  1875.] 
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sidiary  guardians  is,  after  all,  very  germane  to  the  English 
and  American  practice  respecting  foreign  administrations 
of  personal  property ;  and  if  the  American  Courts,  as  has 
been  already  suggested,  follow  the  same  rule  respecting 
foreign  guardians,  the  violation  of  Comity  would  be  more 
in  theory  than  in  practice. 

DLYIII.  A  case  upon  the  conflict  of  the  powers  and 
rights  of  Guardians,  decided  by  the  Supreme  Court  of 
Berlin,  is  fit  to  be  inserted  in  this  place  : — 

A  ward  of  good  family  lived  in  Bavaria  under  guardian- 
ship. He  possessed  property  in  a  part  of  Rhenish  Prussia, 
to  which  no  ancillary  guardian  had  been  appointed.  The 
Bavarian  guardian  [sold  some  property  of  his  ward  with- 
out putting  it  up  to  auction,]  and  not  under  the  peculiar 
limitations  and  restrictions  required  by  the  French 
Code  (q),  which  was  the  Law  of  Rhenish  Prussia.  The 
ward  having  attained  his  majority,  reclaimed  the  property, 
on  the  ground  that  the  sale  was  illegal.  The  claim  seems 
to  have  been  rejected  on  two  grounds : 

1.  That  these  limitations  and  restrictions  were  parts  of 
one  indivisible  system  of  laws  respecting  guardianship  ; 
and  it  was  clear  that  other  parts  of  this  system  were  ex 
necessitate  rei  inapplicable  to  the  Bavarian  ward. 

2.  That  under  any  view  of  the  law  these  restrictions 
and  limitations  were,  as  a  matter  of  fact,  only  applicable 
to  those  parts  of  that  property  which  were  without  the 
Bavarian  dominions  (r). 

DLIX.  With  respect  to  the  ohligation  to  undertake 
the  ofl&ce  of  Guardian,  and  the  legitimate  excuses  for  de- 
clining it,  these  must  depend  upon  the  Law  of  the  domicil 
of  the  ward  :  they  are  unknown  to  the  English  Law.  So 
must  the  amount  of  the  guarantee  or  security  required  by 

(q)  Dig.  hb.  xxvi.  t.  vii.  39. 
lb.  lib.  xxvi.  t.  V.  27. 
Code  Civil,  arts.  457-460. 

(r)  Bassanlieim  v.  Baffauf  ( Urtheil  des  Cassations- Hofes  zu  Berlin^ 
1847),  cited  in  Savigny,  B.  K  viii.  s.  380,  num.  2. 
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the  State  for  the  due  execution  of  the  office,  e.g.  whether 
that  security  shall  be  given  upon  property  dehors  the 
jurisdiction  which  imposes  it  (s). 

DLX.  I'he  question  relating  to  the  guardian's  power 
of  changing  the  domicil  of  his  ward  has  been  already 
discussed  (t). 

DLXI.  There  seems  to  be  no  reason  why  a  different 
rule  of  practice  should  govern  the  case  of  the  Guardian, 
or  Committee,  according  to  the  phraseology  of  English 
Law,  of  the  Lunatic. 

The  case  of  a  conflict  of  laws  upon  this  subject,  from 
its  very  nature,  but  rarely  occurs.  Such  a  one  did,  how- 
ever, take  place  some  time  ago  in  Paris.  Mr.  Dyce  Sombre, 
who  had  been  placed  under  the  care  of  committees  or 
keepers  by  the  Lord  Chancellor  of  England,  to  whom  the 
constitution  of  this  country  confides  the  care  of  lunatics, 
escaped  to  Paris,  and,  declaring  himself  to  be  sane,  in- 
voked the  aid  of  the  authorities  there.  He  was  claimed 
by  the  agent  of  the  committee  appointed  by  the  English 
Lord  Chancellor ;  but  the  French  authorities  refused  to 
give  him  up,  tried  the  case  over  again  at  Paris,  causing 
him  to  be  inspected  by  French  physicians,  and,  on  their 
verdict  of  his  sanity,  allowed  him  to  live  in  France  with- 
out restraint.  The  English  Court,  of  course,  retained 
possession  of  his  property.  It  is  certainly  difficult  to 
defend  this  proceeding  at  Paris  upon  the  principles  of 
International  Comity  (tt). 

DLXII.  In  some  countries,  in  accordance  with  the 
provisions  of  Roman  Jurisprudence,  a  guardian  is  assigned 
to  the  Prodigal ;  the  appointment  of  such  a  guardian 
ought  to  be  respected  in  other  countries,  though  such  an 
appointment  might  not  be  holden  to  affect  the  capacity  of 
the  Prodigal  ward  to  deal  with  immoveable  property  situate 

(s)  JRocco,  lib.  ii.  cap.  xxvii.  pp.  241-243. 
Savigny,  R.  R.  viii.  s.  380,  num.  3. 
(t)  Supra,  chap.  ix. 
[(tt)  See  10  Moore's  P.  C.  Rep.  p.  236.] 
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in  a  country  to  whose  jurisprudence  such  a  guardianship 
was  unknown. 

The  French  Courts  refused,  in  1836,  to  give  effect  in 
France  to  the  decrees  {u)  of  the  native  tribunal  which  had 
placed  the  estates  of  the  Duke  of  Brunswick  under  a 
curatorship,  upon  the  double  ground  that,  as  far  as  the 
law  was  concerned,  the  sentence  was  not  supported  by  the 
proofs  of  private  prodigality  required  by  French  Law,  and 
could  not  be  applied  to  French  property ;  and  as  far  as 
public  and  political  considerations  were  concerned,  they 
were  inapplicable  to  property  without  the  jurisdiction  of 
the  native  Court  {x). 

DLXIII.  The  principle  and  practice  of  the  English 
Law  receive  illustration  from  the  judgment  delivered  in 
the  matter  of  John  Houston. 

This  was  a  case  of  a  petition  for  a  commission  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  by  an  illegitimate 
sister  of  the  supposed  lunatic,  and  her  husband. 

The  insanity  of  the  individual  was  not  denied  ;  but  it 


(u)  Cf.  liv.  i.  titre  xi.  c.  ii.  arts.  489-492  of  the  French  Code. 
The  title  is  "  De  V Interdiction,"  which  Rogron  explains  thus  :  "  L'ln- 
terdiction  est  I'^tat  d'un  individu  declare  incapable  des  actes  de  la  vie 
civile,  et  priv^  par  suite  de  I'administration  de  sa  personne  et  de  ses 
biens." — Bogron,  Code  Napoleon  explique,  ad  loc.  cit.  :  "  Le  majeur 
qui  est  dans  un  Hat  habituel  dHmbecillite,  de  demence  ou  de  fureur, 
doit  etre  interdit  meme  lorsque  cet  etat  pr^sente  des  intervalles 
lucides."  It  appears  that  le  majeur  includes  le  mineur. — Bogron,  Art. 
489.  Sirey,  ad  loc.  cit.  :  "  Toute  demande  en  interdiction  sera  port^e 
devant  le  tribunal  de  premiere  instance."  "ie  tribunal"  Rogron 
explains  as  that  "du  domicile  de  la  personne  dont  on  provoque 
I'interdiction."— Art.  492. 

(x)  Putter,  Fremdenrecht,  Theil  ii.  Kap.  iii.  §  63. 

Fcelix,  Memoire  relatif  aux  d^bats  Aleves  devant  les  tribunaux  au 
sujet  de  I'interdiction  de  S.  A.  le  Due  Charles  de  Brunswick,  1838. 

Foelix,  Droit.  Int.  Pr.  ss.  33,  89. 

In  the  last  section  he  says  :  ' '  L'individu  interdit  dans  son  pays,  et 
par  la  rendu  incapable,  I'est  aussi  en  pays  etranger  ;  "  citing 

Boullenois,  tit.  i.  c.  ii.  obs.  4,  pp.  51,  59,  174  ; 

Denisart,  v.  "Prescription,"  num.  9. 

Rocco,  lib.  iii.  cap.  xxi.  p.  436  ;  and  other  authorities. 
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was  stated  as  an  answer  to  the  application,  that  a  com- 
mission of  lunacy  had  issued,  and  was  now  in  force  against 
him  in  Jamaica,  where  his  property  was  situated,  and 
where  till  lately  he  had  resided ;  that  three  persons  had 
been  appointed  his  Committees  in  that  island ;  that  he 
had  been  brought  over  to  this  country  for  the  sake  of  his 
health ;  that  Clarke,  one  of  his  Committees,  had  accom- 
panied him,  in  order  to  take  care  of  his  welfare  and 
comfort ;  that,  in  these  circumstances,  a  commission  in 
England  was  not  necessary  for  the  protection  of  the 
lunatic  and  his  property,  and  therefore  ought  not  to  be 
granted. 

The  Lord  Chancellor :  "  The  commission  now  existing 
"  in  Jamaica  is  no  reason  why  a  commission  should  not 
"  issue  here.  On  the  contrary,  it  is  evidence  of  the  abso- 
"  lute  necessity  that  there  should  be  somebody  authorized 
"  to  deal  with  the  person  and  estate  of  this  lunatic. 
"  While  the  lunatic  is  here,  no  Court  will  have  any 
"  authority  over  him  or  his  property,  unless  a  commission 
"  is  taken  out  "  (y), 

DLXIII.A.  With  respect  to  the  practice  in  Equity  as 
to  the  recognition  of  the  title  of  the  foreign  curator  bonis 
to  property  under  the  jurisdiction  of  the  English  Court, 
the  following  cases  are  deserving  of  notice,  the  latter 
perhaps  appearing  to  be  a  little  at  variance  with  the 
former  decision  ;  but,  on  the  other  hand,  it  is  to  be  borne 
in  mind  that  the  Court  seems  to  consider  each  individual 
case  as  one  of  discretion. 

The  lunatic  (z)  in  the  first  case  was  resident  in  Holland, 
and  was  possessed  of  considerable  sums  of  Bank  stock  and 
East  India  stock  in  this  country.  The  curator,  appointed 
according  to  the  Law  of  Holland,  presented  a  petition  for 


(y)  Be  Houston,  1  RusselVs  Rep.  p.  312. 

{z)  Re  Elias,  3  Macnaghten  d)  Gordon^s  Rep.  p.  234.  See  also 
Newton  v.  Ma7ining,  1  ibid.  p.  362  (1849)  ;  and  Scott  v.  Bentley,  1  Kay 
dh  Johnson,  p.  281  [corrected  at  p.  789  of  46  L.  J.  N.  S.  O/i.j. 


FOREIGN   GUARDIANSHIP — LUNATIC.  441 

payment  out  to  him  of  the  corpus  of  these  sums  in  the 
following  circumstances. 

The  late  Lord  Chancellor  Cottenham  had  made  an 
order  authorizing  the  present  petitioner  to  receive  the 
dividends  of  the  stocks,  and  referring  it  to  the  Master  to 
ascertain  v^hether  the  petitioner  was,  according  to  the  law 
of  the  kingdom  of  the  Netherlands,  entitled  to  have  the 
funds  transferred  to  him.  No  inquiry  was  directed  as  to 
whether  the  petitioner  had  given  any  security,  and  it  did 
not  appear  whether  the  lunatic  was  a  native  of  Holland. 

The  Master  had  made  a  report,  finding  that  the  lunatic 
had  been  duly  declared  such  according  to  the  law  of  the 
kingdom  of  the  Netherlands,  and  that  the  petitioner  was, 
according  to  such  law,  duly  appointed  curator,  and,  as 
such,  entitled  to  have  the  funds  transferred  to  him. 

Lord  Chancellor  Truro,  after  some  hesitation,  made 
the  order  in  the  terms  of  the  prayer  of  the  petition,  ob- 
serving that  he  assumed  that  no  security  had  been  given 
by  the  curator,  and  that  none  was  required  by  the  laws  of 
Holland.  His  lordship  intimated  that  he  should  have  had 
no  difficulty  in  making  the  order  if  it  had  been  shown  that 
the  lunatic  was  a  Dutch  subject. 

In  the  second  case,  an  Englishman  {a),  while  resident 
in  France,  was  found  a  lunatic  by  the  laws  of  that  country, 
and  a  curator  bonis  was  appointed  by  the  French  Court. 
A  fund  in  this  country  to  which  the  lunatic  became 
entitled  was  paid  into  Court  under  the  Trustee  Relief  Act. 
It  was  holden,  upon  petition  by  the  curator  bonis  for  pay- 
ment of  the  fund  to  him  as  a  matter  of  right,  that  the 
Court  could  exercise  a  discretion ;  and,  it  appearing  that 
the  lunatic  was  sufficiently  provided  for  from  other  sources, 
an  order  was  made  for  retaining  the  corpus  of  the  fund  in 
Court,  and  the  payment  of  the  dividends  only  to  the 
curator  {b). 


(a)  Re  Gamier,  L.  R.  13  Eq.  p.  532. 

[(6)  In  Griynwood  v.   Bartels  (46  L.  J,  N.  S.  Ch.   p.   788),  Vice- 
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DLXIV.  Here  ends  the  consideration  of  tlie  effect  of 
Foreign  Law  upon  the  Rights  and  Duties  incident  to  the 
Relations  of  Family  (c). 


Chancelloi*  Hall  refused  to  transfer  out  of  Court  proceeds  of  sale  of 
real  estate  in  England  to  the  curator  ad  bona,  appointed  under  Chilian 
law,  of  Juan  D.  Grimwood,  who  had  been  born  and  was  resident  in 
Chili,  and  had  been  there  found  a  lunatic] 
(c)  Vide  anU,  §  xxx. 
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CHAPTEE  XXVI. 

RIGHTS    RELATING    TO    PROPERTY. 

DLXV.  It  was  stated  in  the  early  part  of  this  vo- 
lume (a)  that  the  Third  Division  of  it  would  be  occupied 
with  the  Jural  Relations  arising  from  Property  ;  and  that 
under  this  head  would  be  included — 

1.  Rights  to  specific  things  ; 
a.  Immoveables. 

yS.  Moveables. 

2.  Rights  to  compel  certain  persons  to  do  certain 
things,  or  Obligations,  of  which  Contracts  are  a  branch. 

3.  Rights  relating  to  Succession,  whether  Testamento 
or  ah  Intestato, 

DLXYI.  We  are  now  about  to  consider  Rights  to 
Specific  Things,  both  Immoveable  and  Moveable. 

In  other  words,  the  jurisprudence  of  Private  Inter- 
national Law  relating  to  the  acquisition  and  alienation 
of  property  by  foreigners  now  presents  itself  for  our  con- 
sideration. 

So  much,  however,  of  the  doctrine  of  that  branch  of 
jurisprudence  depends  upon  or  is  affected  by  the  distinc- 
tion between  Moveable  and  Immoveable  Frojperty  (&),  that  on 
that  account  alone  a  clear  understanding  of  the  meaning 
of  these  terms  is  indispensable  to  the  jurist.  But  with 
respect  to  the  English  jurist,  there  is  another  very  im- 
portant reason — viz.  that  the  terms  immobilia  and  mobilia 


(a)  Vide  supra,  §  xxxi. 

(6)  As  to  Bankruptcy,  vide  post,  chap,  xxxix.  §  dcclxxv. 
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cannot  be  considered  by  English  lawyers  as  identical  with 
"  realty  "  and  "  personalty  "  in  the  English  Law.  The 
terms  mohilia  and  persona  are  sometimes  carelessly  applied 
as  identical  with  personalty  and  person.  But  mohilia  in 
Foreign  Law  is  not  identical  with  personalty  in  English 
Law,  and  persona  in  Foreign  Law  means  a  person  clothed 
with  certain  indelible  attributes,  and  is  very  different  from 
the  naked  word  "  person  "  in  English  Law. 

DLXVII.  According  to  the  English  Law,  the  subjects 
of  property  are  divided  into  things  real  and  things  per- 
sonal. 

Personal  things — with  which  we  are  alone  now  imme- 
diately concerned — are  chattels.  Chattels  are  subdivided 
into 

1.  Chattels  Eeal; 

2.  Chattels  Personal ; 

But  both  are  personal  property,  or  personal  estate. 

DLXVIII.  Chattels  Eeal  are  those  estates  which  are 
less  than  freehold — that  is,  less  than  an  estate  of  inherit- 
ance or  for  life  in  lands  or  tenements  of  free  tenure. 
Chattels  real,  therefore,  comprise  (c) — (1)  estates  for  years, 
that  is,  for  any  fixed  or  determinate  time — e.g.  for  a  thou- 
sand years  {d). 

This  peculiarity  of  English  Law  arose  out  of  two  facts 
— namely, 

1st,  That,  in  feudal  times,  estates  for  years  were  very 
precarious,  and  subject  to  be  defeated  in  various  ways. 

2ndly,  That  (at  first)  they  were  usually  for  very  short 
periods. 

(c)  Stephen'' s  Blackstone,  vol.  i.  c.  v.  Of  Estates  less  than  Freehold. 

Ibid.  vol.  ii.  pt.  ii.  Of  Things  Personal. 

See  Sir  Edward  Vaughan  Williams  on  Executors  and  Administrators 
(vol.  i.  book  iv.  chap.  i.  §  i.),  as  to  what  were  ho7ia  notabilia  under 
the  former  testamentary  law  of  England. 

\id)  A  term  of  not  less,  as  originally  created,  than  300  years,  and 
having  at  least  200  years  unexpired,  may  now  under  certain  con- 
ditions be  enlarged,  by  means  of  a  deed,  into  a  fee  simple.  44  &  45 
Vic.  c.  41,  s.  65.] 
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Chattels  Real  included  also 

(2)  Estates  at  Will. 

(3)  Estates  by  Sufferance. 

DLXIX.  Chattels  Personal  may  be  subdivided  into, 
(1)  Corporeal;  and  (2)  Incorporeal. 

1.  Corporeal  are  all  moveable  things,  e.g.  animals, 
money,  goods. 

2.  Incorporeal  are  Patent  Rights,  e.g.  exclusive  rights 
of  [making,  using,  and  selling  some  new  contrivance  or  in- 
vention] ;  Copyright,  the  exclusive  right  of  [multiplying 
copies  of  an  original  composition,  or  work,  in  literature, 
music,  or  art] — a  chattel  which  has  become  of  late  years 
a  great  favourite  of  International  Law.  [To  these  may  be 
added  Trade  marhs  (e).] 

Among  incorporeal  chattels  are  to  be  reckoned  also 
chattels  which  are  not  in  possession,  but  in  action ;  that  is, 
where  a  man  has  not  the  enjoyment,  actual  or  constructive, 
of  a  thing,  but  a  right  to  recover  it  by  a  suit  at  law,  which 
the  English  Law  calls  a  chose  in  action,  e.g,  debts,  money 
due  on  a  bond,  a  right  to  damages  for  non-performance  of 
an  agreement — -things  that  are  in  potentid,  not  in  esse. 

DLXX.  The  Roman  Law  more  than  once  refers  to  and 
recognizes  a  distinction  between  two  classes  of  moveables 
— namely, 

1.  Those  destined  to  remain  constantly  fixed  at  a  certain 
place ;  and 

2.  Those  in  their  nature  of  unfixed  character,  and  only 
temporarily  or  accidentally  deposited  at  a  particular  place. 

In  treating  "  De  hseredibus  instituendis,"  Ulpian  (ee) 
remarks,  "Rerum  auteni  Italicarum  vel  Provincialium 
"  significatione  qu8e  res  accipiendse  sint,  videndum  est. 
"  Et  facit  quidem  totum  voluntas  def  uncti :  nam  quid 
"  senserit  spectandum  est :  veruntamen  hoc  intelligendum 
"  erit,  rerum  Italicarum  significatione  eas  contineri,  quas 


[(e)   Vide  infra,  §  dlxxiv.] 

(ee)  Dig.  lib.  xxviii.  t.  v.  35,  §§  3-5. 
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"  perpetn6  quis  ibi  habuerit,  atque  ita  disposuit  ut  perpetuo 
"baberet.  Ceteroquin  si  tempore  in  quo  transtulit  in 
"  alium  locum,  non  ut  ibihaberet,  sed  ut  denuo  ad  pristinum 
"  locum  revocaret,  neque  augebit  quo  transtulit,  neque 
*' minuet  unde  transtulit.  XJtputa  de  Italico  patrimonio 
"  quosdam  servos  miserat  in  provinciam,  forte  Galliam,  ad 
"  exigendum  debitum  vel  ad  merces  comparandas,  re- 
"  cursuros  si  comparassent :  dubium  non  est,  quin  debeat 
"  dici  ad  Italicum  patrimonium  eos  pertinere  debere ;  .  . 
"  .  .  Quse  res  in  proposito  quoque  suggerit  ut  Italicarum 
"  rerum  esse  credantur  bse  res,  quas  in  Italia  esse  testator 
"  voluit. 

"  Proinde  et  si  pecuniam  miserit  in  provinciam  ad 
''  merces  comparandas,  et  necdum  comparatse  sint ;  dico, 
"  pecuniam,  quse  idcirco  missa  est,  ut  per  eam  merces  in 
"  Italiam  adveberentur,  Italico  patrimonio  adjungendam  : 
"  nam  et  si  dedisset  in  provinci^  de  pecuniis  quas  in  Italic 
"  exercebat  ituras  et  redituras,  dicendum  est,  banc  quoque 
"  Italici  patrimonii  esse  rationem.  Igitur  efficere  dici,  ut 
"  merces  quoque  istse,  qua)  comparatse  sunt,  ut  Romam 
"  veherentur,  sive  provectse  sunt  eo  vivo,  sive  nondum,  et 
"  sive  scit,  sive  ignoravit,  ad  eum  heredem  pertineant,  cui 
"  Italicse  res  sint  adscriptse." 

So,  again,  in  treating  "  de  actionibus  empti  et  venditi," 
Ulpian  says — 

"  Fundi  nihil  est,  nisi  quod  terra  se  tenet,  ^dium 
"  autem  multa  esse,  quse  sedibus  affixa  non  sunt,  ignorari 
"  non  oportet,  utputa  seras,  claves,  claustra ;  multa  etiam 
"  defossa  esse,  neque  tamen  fundi  aut  viilse  baberi,  utputa 
"  vasa,  vinaria,  torcularia ;  quoniam  hsec  instrumenti  magis 
"  sunt,  etiamsi  sedificio  cohserent.  Sed  et  vinum,  et  fructus 
"  perceptos  viilse  non  esse  constat  "  (/). 

Scsevola,  in  the  book  "  De  pignoribus  et  hypothecis," 
observes — 

"  Debitor  pactus  est,  ut  qusecunque  in  prsedia  pignori 

(/)  Dig.  lib.  xix.  t.  i.  17. 
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"  data,  inducta,  invecta,  importata,  ibi  nata  paratave  essent, 
"  pignori  essent.  Eorum  prsediorum  pars  sine  colonis  f  uit, 
"  eaque  actori  sue  colenda  debitor  ita  tradidit,  assignatis 
"  et  servis  culturse  necessariis  :  Quseritur,  an  et  Stichus 
"  villicus,  et  cseteri  servi  ad  culturam  missi,  et  Sticbi  vicarii 
"  obligati  essent  ?  Respondit,  eos  duntaxat,  qui  hoc  animo 
"  a  domino  inducti  essent,  ut  ibiperpetud  essent,  non  temjporis 
"  causa  accommodarentur,  obligatos  "  {g), 

DLXXI.  Scotland,  in  this  as  in  other  respects,  re- 
sembles both  as  to  phraseology  and  in  fact  the  law  of  foreign 
countries  more  than  England.  Property  in  Scotland  is 
divided  into  heritable  and  moveable.  "  Moveables  are,  or 
"  rather  were,  assigned  by  marriage  and  became  common 
"  between  the  spouses ;  they  fall  to  the  executor  in  succes- 
"  sion ;  they  remain  with  the  seller  of  land  or  of  houses  ; 
"  they  are  removeable  by  a  tenant  on  leaving  his  farm ; 
"  they  are  attached  by  arrestment  and  carried  by  poinding ; 
"  and  in  bankruptcy  and  succession  they  are  regulated  by 
"  the  law  of  the  owner's  domicil.  Things  which  are  deemed 
*'  heritable  go  by  succession  to  the  heir ;  they  are  not 
"  assigned  by  marriage  ;  they  go  with  land  to  the  buyer  ; 
"  they  remain  for  the  landlord  at  the  end  of  a  lease  ;  they 
"  are  affected  by  inhibition,  and  attached  and  carried  by 
"  adjudication ;  and  they  are  regulated  by  the  territorial 
"  law,  not  by  that  of  the  owner's  domicil.  The  character 
"  of  any  subject  or  fund  as,  in  these  important  respects, 
"  heritable  or  moveable,  maybe  either — 1.  By  its  Nature, 
"  as  being  immoveable,  like  lands  or  houses ;  or  as  move- 
"  able,  like  furniture  or  cattle :  or  2.  By  Connection,  or 
"  Accession  to  some  subject  which  has  by  nature  the 
"  character  of  moveable  or  immoveable  :  or  3.  By  Destina- 
"  tion  of  the  owner,  either  as  in  connection  with  something 
"  else,  or  in  regard  to  succession"  (h). 


(g)  Dig.  lib.  xx.  t.  i.  32. 

(h)  BelVs   PrincAyles   of    the  Law   of  Scotland   (8th   edit,    by   W. 
Guthrie,  a.d.  1885),  vol.  ii.  p.  126  (bk.  ii.  chap.  x.  s.  1470). 
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DLXXII.  Under  the  French  term  Mens,  as  under  the 
Latin  term  ho7ia,  all  property  was  comprised. 

"  Biens. — Nous  entendons  ici  par  ce  mot  tout  ce  qui  pent 
"  composer  les  richesses  et  la  fortune  de  quelqu'un  (i). 

"  I.  Biens  meuhles. 

"  Ce  sont  ceux  qui  peuvent  se  mouvoir  ou  etre  transportes 
'^  d'un  lieu  a  un  autre,  lorsqu'ils  ne  sont  point  destines  a 
"  faire  perpetuellement  partie  d'un  f onds,  d'un  heritage  ou 
^'  d'un  batiment.  Ainsi,  les  meubles  meublans  d'un  hotel, 
"  les  animaux  domestiques,  I'or,  I'argent,  en  un  mot,  tout  ce 
"  qui  pent  se  deplacer  sans  etre  deteriore,  et  sans  donner  es- 
"  sentiellement  atteinte  au  fonds  dont  il  depend,  est  dans  la 
"  classe  des  choses  mobilieres,  sans  considerer  si  I'objet  est 
"  d'un  grand  ou  d'un  petit  volume :  et  c'est  a  raison  de  sa 
"  mobilite  qu'on  lui  donne  le  nom  de  meuhle  (J). 

"  Meuhles  incorporels. — Les  biens  de  cette  espece  sont  les 
"  droits  qui  tendent  a  nous  procurer  des  objets  mobiliers  en 
"  vertu  de  contrats,  de  promesses  ou  d'obligations ;  les  actions 
"  auxquelles  ces  droits  donnent  lieu,  sont  aussi  de  la  meme 
"  nature,  suivant  la  maxime,  omnis  actio  ad  consequendum 
"  mobile,  est  mohilis.     (Code  Civil,  art.  529.)  "  {k) 

"  II.  Biens  immeuhles. 

"  Ces  sortes  de  biens  sont  de  deux  especes  ;  les  uns  sont 
"  corjporels,  commenous  I'avons  dit  des  meubles,  et  les  autres 
"  incorporels, 

"  Les  immeubles  corporels  sontles  fonds  de  terres,  comme 
"  pres,  vignes,  etangs,  bois,  edifices,  &c.  Tout  ce  qui  en  de- 
"  pend  essentiellement,  comme  les  fruits  pen  dans  par  racines, 
"  les  arbres,  les  clotures,  est  de  la  meme  qualite ;  en  un 
"  mot,  tout  ce  qui  n'est  point  susceptible  de  mobilite,  et  qui 
"  n'entre  point  dans  la  classe  des  choses  mobilieres  dont  nous 
"  venons  de  parler,  est  immeuble. 

"  Les  immeubles  incorporels  sont  ceux  dont  I'immobilite 


(i)  Merlin^  Hep.  Biens  (tome  ii.  p.  114,  edit.  1825). 
(j)  Merlin^  Rep.  Biens,  I.  s.  i. 
(/:)  Ihid.  s.  13. 
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"  n'est  pas  sensible,  et  qui,  par  eefcte  raison,  demandent  un 
"  certain  detail  (I), 

"  Les  actions  qui  tendent  a  nous  procurer  un  imineuble, 
"  sont  de  la  meme  qualite  que  cet  immeuble  (m). 

"  Aujourd'lmi,  les  rentes  perpetuelles  et  viageres  sont 
"  reputees  nieubles  dans  toute  la  France.  Code  Civil,  art. 
"  529  (n). 

"  Les  immeubles  corporels  ne  suivent  d'autre  loi  que 
"  celle  du  lieu  on  ils  sont  situes  "  (o). 

[DLXXII.A.  The  distinction  between  moveable  and 
immoveable  property,  laid  down  by  the  Civil  Code  of 
France  (_p),  finds  its  place  also  in  the  codes  of  other 
European  nations. 

(l)  Merlin^  Rep.  Biens,  II.  s.  1. 

(m)  Ihid.  s.  2. 

(n)  Ibid.  s.  2. 

(o)  Ibid.  s.  2. 

[(p)  Code  Civil,  Hv.  i.  tit.  i.     De  la  distinction  des  biens. 

Art.  516.   "  Tous  les  biens  sont  meubles  ou  immeubles." 

Art.  517.  *'  Les  biens  sont  immeubles,  ou  par  leur  nature,  ou  par 
leur  destination,  ou  par  I'objet  auquel  ils  s'appliquent." 

Art.  518.  "Les  fonds  de  terre  et  les  bS^timents  sont  immeubles 
par  leur  nature." 

Art.  524.  "Les  objets  que  le  proprietaire  d'un  fonds  y  a  places 
pour  le  service  et  I'exploitation  de  ce  fonds,  sont  immeubles  par 
destination.  Ainsi  sont  immeubles  par  destination  quand  ils  ont  ete 
places  par  le  proprietaire  pour  le  service  et  I'exploitation  du  fonds, — 
Les  animaux  attaches  a  la  culture  ; — Les  ustensiles  aratoires  ;".... 

Art.  526.  "  Sont  immeubles,  par  I'objet  auquel  ils  s'appliquent, — 
L'usufruit  des  choses  immobilieres  ; — Les  servitudes  ou  service 
fonciers  ; — Les  actions  qui  tendent  a  revendiquer  un  immeuble." 

Art.  527.  ''  Les  biens  sont  meubles  par  leur  nature,  ou  par  la 
determination  de  la  loi." 

Art.  528.  "Sont  meubles  par  leur  nature,  les  corps  qui  peuvent 
se  transporter  d'un  lieu  a  un  autre,  soit  qu'ils  se  meuvent  par  eux- 
memes,  comme  les  animaux,  soit  qu'ils  ne  puissent  changer  de  place 
que  par  I'efFet  d'une  force  etrangere,  comme  les  choses  inanimees." 

Art.  529.  "  Sont  meubles  par  la  determination  de  la  loi,  les 
obligations  et  actions  qui  ont  pour  objets  des  sommes  exigibles  ou  des 
efFets  mobiliers,  les  actions  ou  interets  dans  les  compagnies  de  finance, 
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In  the  Prussian  Code,  Things  {Sachen — a  word  in  its 
widest  legal  sense  corresponding  closely  to  Mens)  are 
deemed  moveable  (heweglich)  or  immoveable  {unheweglich) 
according  to  whether  or  not  they  can  be  brought  from  one 
place  to  another  without  injury  to  their  essential  parts  or 
qualities  {Substanz)  (q). 

The  Italian  Code  resembles  the  French  (r). 


de  commerce,  ou  d'industrie,  encore  que  des  immeubles  dependants 
de  ces  entreprises  appartiennent  aux  compagnies.  .  .  .  Sont  aussi 
meubles  par  la  determination  de  la  loi,  les  rentes  perpetuelles  ou 
viagferes,  soit  sur  I'Etat,  soit  sur  des  particuliers." 

Arts.  533-535  define  the  words  "meit6?es,"  '^meubles  meublants" 
"  biens  meubleSy^'  ''  mobilier,"  "  (Teffets  mobiliers.^''] 

[(g)  Allgem.  Lmidrecht  fiir  die  Preuss.  Staaten^  Theil  i.  Tit.  ii. 
Von  Sachen  und  deren  Rechten  iiberhaupt. 

Art.  1.  "  Sache  iiberhaupt  heisst  im  Sinne  des  Gesetzes  alles, 
was  der  Gegenstand  eines  Rechts  oder  einer  Verbindlichkeit  sein 
kann." 

Art.  2.  "Aach  die  Handlungen  der  Menschen,  ingleichen  ihre 
Rechte,  in  so  fern  dieselben  den  Gegenstand  eines  andern  Rechtes 
ausmachen,  sind  unter  der  allgemeinen  Benennung  von  Sachen 
begriffen." 

Art.  4.  * '  Alle  Theile  und  Eigenschaf ten  einer  Sache,  ohne  welche 
dieselbe  nicht  das  sein  kann,  was  sie  vorstellen  soil,  oder  wozu  sie 
bestimmt  ist,  gehoren  zur  Substanz." 

Art.  5.  "So  lange  also  durch  die  Aenderung  oder  Verwechselung 
einzelner  Theile  die  Sache  weder  vernichtet,  noch  die  Hauptbestim- 
mung  derselben  geandert  worden  ist,  so  lange  ist  noch  keine  Veran- 
derung  in  der  Substanz  vorgefallen.  ' 

Art.  6.  "  Je  nachdem  eine  Sache,  ihrer  Substanz  unbeschadet, 
von  einer  Stelle  zur  andern  gebracht  werden  kann,  oder  nicht,  wird 
sie  fiir  beweglich  oder  unbeweglich  angesehen." 

Art.  7.   "  Rechte  werden  als  bewegliche  Sachen  betrachtet." 

Art.  8.  "  Wenn  aber  die  Befugniss  zur  Ausiibung  eines  Rechts 
mit  dem  Besitze  einer  unbeweglichen  Sache  verbunden  ist,  so  ist  daa 
Recht  selbst  als  eine  unbewegliche  Sache  anzusehen." 

Art.  9.  "  Ausserdem  hat  ein  Recht  die  Eigenschaf t  einer  unbe- 
weglichen Sache  nur  alsdann,  wenn  ihm  dieselbe  durch  besondere 
Gesetze  ausdriicklich  beigelegt  worden." 

Subsequent  articles  define  "  Mobiliarvermogen,"  "  baares  Ver- 
mogen,"  "  Effekten,"  and  other  expressions.] 

[(r)  Cudice  Civile,  lib.  ii.  titolo  i.     Delia  clistinzione  dei  beni. 
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The  Dutch  Code  also  in  some  respects  follows  the 
French.  It  divides  Things  {Zaken)  into  corporeal  and 
incorporeal,  and  into  moveable  and  immoveable;  things 
moveable  are  subdivided  into  Consumable  {verbruiJchaar) 
and  Inconsumable  (onverhruiJcbaar)  (s). 

It  v^ill  be  seen  that  the  category  of  real  estate  according 
to  English  Law  is  much  less  comprehensive  than  that  of 
immoveable  property  in  Continental  codes  ;  especially  in  the 
French  Code  and  others  that  follow  it,  v^hich  give  not  only 
to  what  are  known  as  "fixtures,"  but  even  to  animals 
devoted  to  agriculture,  the  legal  character  of  immoveable- 
ness.] 


Art.  406.  "Tutte  le  cose  die  possono  formare  oggetto  di  pro- 
prieta  pubblica  o  privata,  sono  beni  immobili  o  mobili." 

Art.  407.  "  I  beni  sono  immobili  o  per  natura  o  per  destinazione, 
o  per  r  oggetto  a  cui  si  rif eriscono. " 

Art.  416.  "I  beni  sono  mobili  per  loro  natura  o  per  determi- 
nazione  della  legge." 

The  provisions  on  this  subject  differ  but  little  from  those  of  the 
French  Code.] 

[(s)  Burgerlijk  Wethoek,  Boek  II.  Titel  i.  Van  de  zaken  en 
derzelver  onderscheiding. 

Art.  555.  "  De  wet  verstaat  door  zaken  alle  goederen  en  regten 
welke  het  voorwerp  van  eigendom  kunnen  zijn." 

Art.  559.   "  Zaken  zijn  %c/iameHj A;  of  onligchamelijh. 

Art.  560.  ' '  Zaken  zijn  roere7icl  of  onroere^id,  volgens  de  bepalingen 
der  twee  volgende  afdeelingen." 

Art.  561.  "  Roerende  zaken  zijn  verhruikhaar  of  onverbruikhaar  ; 
verbruikbaar  zijn  de  zoodanige  die  door  gebruik  verloren  gaan." 

Arts.  562-564  enumerate  things  that  are  onroerende  by  nature 
or  by  destination.  The  list  comprises  land,  buildings,  mills, 
trees,  &c.  ;  domestic,  agricultural,  and  trade  fixtures  ;  and  generally 
all  such  objects  as  the  owner  by  continuous  use  has  connected  with 
his  immoveable  property.  Tithes,  ground-rents,  with  certain  rights 
relating  to,  and  actions  for  recovering,  immoveable  property,  are  also 
included. 

Art.  565.  "  Roerende  zaken  uit  haren  aard  zijn  de  zoodanige  die 
zich  zelve  kunnen  verplaatsen,  of  die  verplaatst  kunnen  worden." 
Fixed  periodical  payments,  whether  perpetual  or  for  life,  and  shares 
in  companies,  are  moveable.] 

G  G  2 


452        JUB    GENTIUM — PRIVATE    INTERNATIONAL    LAW. 

DLXXIII.  Pressed  bj  the  manifest  absurdity  of  apply- 
ing the  doctrine  mohilia  sequuntur  -personam  to  the  foreign 
possessor  of  English  personal  property,  Story  endeavours 
to  escape  from  it  by  saying,  "  When,  however,  we  speak  of 
"  moveables  as  following  the  person  of  the  owner,  and  as 
"  governed  by  the  law  of  his  domicil,  we  are  to  limit  the 
"  doctrine  to  the  cases  in  which  they  may  properly  be  said  to 
"  retain  their  original  and  natural  character "  {t) ;  and 
again — "  Here,  as  we  have  already  seen  (it),  not  only 
"  lands  and  houses,  but  servitudes  and  easements,  and 
"  other  charges  on  lands,  as  mortgages  and  rents,  and  trust 
"  estates,  are  deemed  to  be,  in  the  sense  of  law,  immove- 
"  ables,  and  governed  by  the  lex  rei  sitw  "  (v). 

But  of  what  Law  is  Story  here  speaking,  as  causing 
chattels  real,  such  as  rents,  which  are  treated  as  personal 
property  by  English  Law,  to  be  governed  by  the  law  of 
the  situs'?  And  what  Law  does  Story  rely  upon  for  his 
statement,  that  only  such  moveables  as  retain  their  original 
and  natural  character  follow  the  person  ?  Not  the  Law  of 
England  or  of  his  own  country  (which  in  an  international 
treatise  he  persists  in  calling  the  common  law),  but  the 
Law  to  be  derived  from  the  reasoning  of  jurists,  to  whom 
he  refers  in  a  note;  for  at  that  time  no  decision  of  an 
English  or  American  Court  could  be  cited  in  support  of 
his  opinion  (w). 

(t)  Conflict  of  Laws,  s.  382. 

[(u)  Ibid.  s.  382.] 

(v)  Ibid.  s.  447. 

[{w)  "The  statement  that  personal  estate  is  governed  by  the  law 
of  its  owner's  domicil  must  be  taken  with  material  qualifications," 
See  judgment  of  the  Judicial  Committee  of  the  Privy  Council  in 
Blackwood  v.  The  Queen,  L.  B.  8  App.  Ca.  at  p.  92.  This  was  a  case 
relating  to  probate  duty,] 
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CHAPTEE  XXVII. 

JURA    INCORPORALIA. 

DLXXIV.  We  have  considered  the  nature  of  Move- 
able and  Immoveable  Property,  of  jura  in  re ;  there 
remains  a  class  of  property  which  jurists  make  a  third 
class,  jura  ad  rem,  that  is,  incorporeal  rights,  "  quse  bona 
"  neque  dicuntur  mobilia,  neque  immohilia,  sed  tertiam  spe- 
"  ciem  bonorum  componunt  et  dicuntur  incorporalia  "  (a). 

These  are  considered  subjects  of  property.  They  are 
perhaps  more  strictly  the  means  of  obtaining  property  [h)  ; 
such  are  rights  of  action,  and  of  succession  (jus  hcereditatis) ; 
and  debts,  v^hich  are  holden  by  the  better  authorities  to  be 
attached  to  the  person  of  the  creditor  (c). 

These  incorporeal  chattels  form  part  of  what  is  happily 
termed,  in  the  Roman  Law,  the  universitas  juris  of  the 
successor  to  a  deceased  person,  or  of  the  assignees  of  a 
bankrupt. 

Thus  Donellus  says, "  Hsereditas  enim  res  est  incorporalis 
"  in  jure  consistens  ;  et  quamvis  in  hsereditate  contineantur 
"  res  corporales,  ipsurntamen  jushsereditatisincorporale  est. 
"  Quse  incorporalia  "  (he  adds)  "  nusquam  sunt ;  "  and 
having  no  place,  he  shows  that  the  lex  rei  sitce,  which  he 
generally  adopts,  as  has  been  said,  cannot  govern  in  their 

(a)  Casaregis,  In  Ruhr.  Stat.  Civ.  Genuce  de  Success,  ah  Intestat. 
n.  64,  65,  tome  iv.  pp.  42,  43,  cited  by  Story,  Conjlict  of  Laws,  s.  399, 
note  from  Livermore's  Dissertations,  p.  162,  §  251. 

(6)  I  am  not  speaking  of  servitudes,  or  the  jus  emphyteuseos,  which 
are  of  the  nature  of  immoveable  property.  It  is  perhaps  difficult 
correctly  to  classify  mortgages. — See  Story,  s.  435  and  s.  523. 

(c)  Story,  B.  399. 
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case,  but  that  "  relinquitur  omnino  locus  is  unus,  in  quo 
"  controversia  lisereditatis  tractanda  sit,  ubi  scilicet,  qui 
"  convenitur,  babet  domicilium  "  {d). 

This  subject  is  further  treated  of  hereafter  in  the  con- 
sideration of  Obligations,  and  of  Succession  testamento 
or  ah  intestato. 

There  are  three  classes  of  incorporeal  chattels  which 
have  obtained  particular  consideration  in  the  Law  of 
England  (dd), 

1.  Patent  Bights. 

2.  Copyrights. 

3.  Trade  Marks, 

Copyright  has,  as  will  be  seen,  been  clothed  with  an 
International  character.  All  three  are  regulated  by  Statute 
Law. 

DLXXY.  1.  The  grant  of  a  Patent  Eight  (e)  is  an  act 
of  Royal  or  executive  power,  not  ex  debito  justitice.  A  Paten  t 
Right  is  assignable  by  a  writing  under  hand  and  seal ;  it  is 
also  competent  to  the  patentee,  without  an  entire  alienation 
of  his  interest,  to  grant  deeds  of  license  to  any  one  or  more 
persons  to  manufacture  the  article  (/). 

No  decision  has  been  given  in  England  upon  the  subject 
of  the  foreigner's  capacity  to  be  an  assignee  of  such  a  right ; 
but  there  seems  no  reason  to  doubt  that  he,  or  at  least  an 
alien  ami,  has  such  a  capacity. 

DLXXVI.  It  is  clear,  however,  that  according  to  the 
general  principles  of  International  Law  (g),  such  Patent 

(d)  De  Jure  Civ.  Ub.  xvii.  c.  xvii.  12,  et  cf.  lib.  xix.  c.  i.  4.  "  Si 
actiones  interpretamur  jura  persequendi,  dicimus  actiones  quae  sint 
res  incorporales," 

Cf.  Story y  Conflict  of  Laws ^  chap.  xii. 

{dd)  Stepheyih  Comment,  vol.  ii.  bk.  ii.  pt.  ii.  ch.  iii.  Of  title  by 
Invention. 

(e)  As  to  patent  rights,  see 

[21  Jac.  I.  c.  3,  s.  6  ;  46  &  47  Yic  c.  57,  of  which  act  the  103rd 
and  104th  sections  deal  with  International  and  Colonial  arrange- 
ments ;  48  &  49  Vic.  c.  63  ;  and  49  &  50  Yic.  c.  37-1 

(/)  Stephen,  uhi  sup. 

(g)  Fcelix,  liv.  ii.  t.  ix.  c.  vi.  s.  607.  Masse,  Le  Droit  Commerc.  liv.  iv. 
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Rights  {brevets  dHnvention)  do  not  extend  beyond  the  terri- 
torial limits  of  the  sovereign  who  grants  them,  and  are  not 
recognized  by  foreign  States. 

DLXXVII.  In  France  two  questions — one  directly,  the 
other  indirectly,  relating  to  these  subjects — have  undergone 
judicial  examination. 

i.  Is  it  lawful  for  a  Frenchman  to  make  or  counterfeit 
the  subjects  of  a  patent  granted  by  a  Foreign  State  ? 

To  this  question  the  answer  has  been  without  hesitation 
in  the  affirmative.  Such  patents  are  considered  exclusively 
as  creatures  of  the  municipal  law  of  each  State.  "  We  have 
"  not  yet  advanced  "  (says  Foelix  {K),  with  evident  regret) 
"  to  the  stage  which  would  apply  to  them  the  principle  of 
*'  the  comitas  gentium,^' 

The  second  question  is — 

ii.  Is  it  lawful  for  a  Frenchman  to  stamp  upon  his 
own  merchandise  the  stamp  or  mark  of  sl  foreign  manufac- 
turer ? 

It  is  melancholy  to  record  that  the  Cour  de  Cassation  (^) 
has  decided  this  question  in  the  affirmative.  "  It  is  "  (Foelix 
says)  (h)  "  one  more  misfortune  to  add  to  those  which  a 
"  narrow-minded  legislation  and  jurisprudence  have  already 
"  drawn  down  upon  France,  by  provoking  measures  of 
"  retorsion  in  Foreign  States  "  (l). 

There  is  something  ludicrous  in  the  attempt  of  the  Cour 


tit.  ii.  ch.  ii.  De  la  Propriety  htteraire,  artistique  et  industrielle.  The 
general  question  and  theory  of  such  property  is  very  lucidly  discussed. 

M.  Benouard,  des  brevets  dHnvention,  Code  international  de  la 
propriete  industrielle,  artistique  et  Htteraire,  par  MM.  Pataille  et 
Huguet  (Paris,  1855). 

(h)   Vbi  sup.     [See  Loi  du  5  Juillet  1844,  art.  29.] 

(i)  See  decision  of  12th  July,  1848  {Dev.-Car.  48,  1,  417),  cited  in 
Demangeafs  note  to  Foelix,  uhi  sup.  [But  see  now  the  case  of 
Affaire  Rowland  <£•  8ons,  cited  infra,  §  dlxxx.c.  note  (6).] 

(h)   Uhi  sup. 

(l)  [But  see  now  the  International  Convention  for  the  Protection 
of  Industrial  Property,  signed  at  Paris  March  20,  1883 ;  uifrd, 
§  dlxxx.F,  and  Appendix  III.] 
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de  Paris  (m)  to  atone,  as  it  were,  for  this  injustice  by  decid- 
ing that  a  foreigner  cannot  be  criminally  proceeded  against 
in  France  for  fraudulently  using  the  stamp  of  a  French 
manufacturer  in  a  Foreign  State.  Demangeat,  moreover, 
thinks  that  he  would  be  liable  to  civil  damages. 

The  Judicial  Committee  of  the  Privy  Council  have  holden, 
in  the  case  of  an  English  patentee  obtaining  apatent  abroad 
for  his  invention  in  addition  to  his  English  patent,  that  the 
English  patentee  is  in  no  sense  to  be  thereby  prejudiced 
either  with  respect  to  his  original  patent,  or  with  respect  to 
any  application  which  he  may  be  advised  to  make  for  a  re- 
newal of  it. 

And,  also,  that  an  English  patentee  who  has  obtained  a 
patent  from  abroad,  may  make  out  a  case  for  a  prolongation 
of  his  patent,  but  that  regard  must  be  had  to  all  the  circum- 
stances of  the  case ;  to  the  antecedent  circumstances,  the 
effect  of  which  the  Legislature  itself  has  thought  of  so  much 
importance  as  to  make  it  absolutely  impossible  for  the  Crown 
in  some  cases  to  grant  a  renewal  of  a  patent,  or  even  to  ex- 
tend a  patent  beyond  the  duration  of  the  foreign  patent, 
whether  the  invention  is  in  its  origin  and  domicil  a  foreign 
invention  or  an  English  invention;  and  that  difference  must 
be  borne  in  mind  in  considering  such  an  application  (n). 

DLXXVIII.  2.  Copyright  is  the  exclusive  right  which 
the  law  allows  an  author,  [or  his  assigns,  of  multiplying 
copies  of]  his  own  original  work  (tm). 

Ifc  is  a  right  of  which  no  traces  are  to  be  found  in  the 
Roman  Law.    In  En  gland  it  was  of  a  most  uncertain  charac- 


(m)  19th  and  29th  November,  1850,  Dev.-Car.  52,  2,  345,  De- 
mangeafs  note  to  Foelix,  uhi  sup.  [note  (a)  to  tome  ii.  p.  321]. 

(n)  In  re  Johnsonh  Patent  ( Willcox  (&  Gihhs),  L.  B.  4  P.  C.  at  p.  80. 
See  also  In  re  Winan's  Patent,  ih.  p.  93  ;  in  re  Blake^s  Patent,  ih. 
p.  535.  [Holste  v.  Robertson,  L.  B.  4  Ch.  D.  p.  9.  As  to  Extension  of 
the  term  of  a  Patent,  see  46  &  47  Vic.  c.  57,  s.  25.  As  to  Foreign 
Patent,  see  Boc.  Anon,  des  Manufactures  des  Glaccs  v.  Tilghmanh  Patent 
8and  Blast  Co.,  L.  B.  25  Ch.  I>.  p.  1.] 

{{nn)  Vide  supra,  §  dlxix 
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ter  till  the  reign  of  Queen  Anne  (o) ,  when  it  became  the 
subject  of  Statute  Law  (p),  from  which  it  has  received 
considerable  protection  and  favour  {pp). 

DLXXIX.  But  all  States  were  [at  one  time]  unanimous 
in  their  opinion  that  they  were  under  no  obligation  to 
recognize  the  exclusive  right  of  this  intellectual  property 
of  foreigners  within  their  territories.  The  arguments, 
bad  and  good,  are  well  known  upon  this  subject.  At  the 
same  time  the  German  Confederation  {q)  seized  the  oppor- 

(o)  8  Anne,  c.  21,  [now  repealed  by  5  &  6  Yic.  c.  45.] 

(p)  See  also  15  Geo.  III.  c.  53  [as  to  copyrights  held  by  the 
English  and  Scottish  Universities,  and  the  Colleges  of  Eton,  West- 
minster, and  Winchester  ;  and  several  subsequent  Acts,  down  to 
49  &  50  Vic.  c.  33,  "The  International  Copyright  Act,  1886." 
Vide  infra,  §  dlxxix.A.] 

[(pp)  CJf.  the  Italian  Civil  Code. 

Art.  437.  ' '  Le  produzioni  dell'  ingegno  appartengono  ai  loro  autori 
secondo  le  norme  stabilite  da  leggi  speciali."] 

(q)  "Nous  devons  dire  un  mot  de  la  disj)osition  relative  a  la  co^i- 
tref action.  II  n'y  a  pas  de  pays  oil  cette  espece  d'industrie  soit  poussee 
plus  loin  qu'en  Allemagne.  Le  partage  de  ce  pays  en  plusieurs  sou- 
verainetes  la  favorise,  et  elle  trouve  de  la  protection  dans  les  principes 
de  gouvernement  de  quelques  e'tats.  La  monarchie  Autrichienne,  le 
royaume  de  Wurtemberg  et  le  grand-duche  de  Bade  sent  les  prin- 
cipaux  foyers  de  cette  espece  de  brigandage  litteraire,  qui  est  la  princi- 
pale  cause  de  la  cherte  des  livres  en  Allemagne.  La  contrefaction  est 
illicite,  dans  chaque  etat,  a  I'egard  des  auteurs  ou  editeurs  sujets  du 
meme  etat  ;  mais  la  rdimpression  d'ouvrages  imprimes  dans  un  pays 
etranger  n'a  jamais  et^  regardee  comme  contrefaction  ;  c'est  un  droit  que 
les  AUemands,  les  Frangais,  les  Suisses,  les  Anglais  et  les  HoUandais  ont 
de  tout  temps  librement  exerce  les  uns  envers  les  autres,  Ce  principe, 
vrai  dans  sa  generalite,  entraine  de  graves  inconvenients  dans  une 
nation  partagee,  comme  la  nation  Allemande,  en  un  grand  nombre  de 
souverainetes,  si,  au  lieu  de  se  regarder  comme  parties  du  meme  tout, 
chacune  de  ces  souverainetes  veut  jouir  des  droits  d'un  etat  particulier. 
Telle  a  cependant  ^te,  et  est  encore  dans  ce  moment,  la  pretention  de 
quelques  souverains  AUemands,  de  maniere  que  les  ouvrages  publics 
dans  les  etats  des  rois  de  Prusse  et  de  Saxe  peuvent  etre  contrefaits 
dans  le  grand-duche  de  Bade.  On  a  vu  en  Allemagne  un  autre  abus 
d'un  principe  juste  par  lui-meme  :  il  y  est  arrive  que  des  ouvrages 
originaux,  publics  dans  une  partie  de  I'Allemagne,  ayant  ete  contre- 
faits dans  une  autre,  les  e'ditions  illegitimes,  qui  avaient  paru  sous  la 
protection  des  lois  de  ce  dernier  pays,  se  trouverent  favoris^es  au  de- 
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tunity  of  tlie  Congress  of  Vienna  to  propose  that  copyright 
should  be  as  much  respected  throughout  the  different  States 
which  composed  the  confederation,  as  through  the  different 
provinces  of  a  single  State. 

The  reasoning  was  applicable  to  the  whole  civilized 
world,  the  different  States  of  which  ought,  in  all  matters 
of  Comity,  to  consider  themselves  as  members  of  one 
family ;  and  the  great  States  of  Europe  [began  gradually 
to  take  measures  for  incorporating]  by  treaty  the  doctrine 
of  International  Copyright  into  the  system  of  International 
Law. 

Thus  the  German  Diet  introduced  a  convention  upon 
this  subject  between  the  different  members  of  the  Con- 
federation in  1837.  Austria  and  Prussia  gave  in  their 
adherence  on  behalf  of  those  portions  of  their  territories 
which  did  not  belong  to  the  Confederation.  Austria  and 
Sardinia  had  a  convention  in  1840,  to  which  the  other 
States  of  Italy,  and  one  of  the  Swiss  Cantons,  adhered. 

In  1837,  Prussia  passed  a  law  of  reciprocity  in  this 
matter  with  all  Foreign  States.  In  1838  the  English 
Parliament  passed  a  yet  more  liberal  statute  [{qq) ;  and 
further  legislation  ensued.]  At  first  Prance  held  back,  but 
in  1852  she  promulgated  a  decree  subjecting  literary 
piracy  to  the  punishment  of  her  penal  Code. 

In  1846,  England  entered  into  a  treaty  with  Prussia; 
in  1851,  with  Prance;  in  1854,  with  Belgium  (r). 

triment  des  originaux  qu'on  regardait  comme  production  etrangere. 
La  Prusse  avaifc  depuis  longtemps  donne  un  exemple  de  justice  qui 
avait  trouve  peu  d'imitateurs,  en  prohibant  la  vente  de  toute  Edition 
contrefaite  dans  quelque  partie  de  I'Allemagne  que  ce  fut,  quand 
meme  les  auteurs  ou  editeurs  de  1' original  n'etaient  pas  regnicoles." 
Koch{ed.  Schoell),  Hist,  des  TraitesdePaix,c.  xli.  s.  5  (tome  iii.  p.  476). 
[{qq)  1  &  2  Yic.  c.  59,  afterwards  repealed  by  7  &  8  Vic.  c.  12.] 
(r)  JVharton,  s.  328.  [See  Bar,  §  88.]  It  appears  from  Mr.  Shortt's 
useful  work  on  The  Law  of  Works  of  Literature  and  Art  [edit.  1884, 
p.  162,]  that  England  also  made  conventions  with  several  of  the 
smaller  German  States,  [In  September,  1886,  Great  Britain  had  copy- 
right conventions  only  with  Germany,  France,  Belgium,  Italy,  and 
Spain.     Parliamentary  Papers,  1886,  Switzerland,  No.  3,  page  9.] 
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[DLXXIX.A.  The  subject  continued  to  receive  atten- 
tion both  in  this  country  and  abroad,  with  the  result  that 
in  September  1885  an  International  Conference  was  held 
at  Berne,  and  a  draft  of  a  convention  was  there  agreed  to 
for  giving  to  authors  of  literary  and  artistic  works,  first 
published  in  one  of  the  countries  joining  in  the  convention, 
copyright  in  such  works  throughout  the  other  countries 
joining  in  the  convention.  In  the  following  year,  the 
"  International  Copyright  Act  1886  "  (x)  was  passed  by 
Parliament,  for  the  purpose  of  enabling  Her  Majesty  to 
accede  to  the  Convention  of  Berne,  and  of  providing  for  its 
being  carried  into  effect  in  the  British  dominions.  The 
draft  above  mentioned  was  transformed,  at  a  further 
Conference,  into  a  definitive  convention,  and  was  signed 
on  September  9,  1886,  by  the  representatives  of  Great 
Britain  (including  India  and  the  Colonies),  Belgium, 
Germany,  Spain,  France,  Haiti,  Italy,  Liberia,  Switzer- 
land, and  Tunis.  Power  was  reserved  for  other  States 
to  give  in  their  adhesion;  and  provision  was  made  for 
establishing  an  International  of&ce  at  Berne,  and  for 
holding  future  Conferences,  the  next  to  be  held  at  Paris. 
Eatifications  were  exchanged  September  5,  1887  {xx). 

It  has  been  considered  in  these  circumstances  un- 
necessary to  reprint  the  residue  of  §  DLXXIX.  and 
§  DLXXX.  of  the  former  editions,  as  the  present  condition 
of  the  English  Law  and  of  International  arrangements  has 
made  them  substantially  obsolete.] 

DLXXX.A.  The  case  of  Jeffreys  v.  Boosey  decided  [with 
respect  to  the  now  repealed  Act  of  8  Anne,  c.  21]  as 
follows  ; — The  object  was  to  encourage  literature  among 
British  subjects,  which  description  included  such  foreigners 
as,  by  residence  here,  owed  the  Crown  a  temporary  alle- 
giance ;  and  any  such  foreigner,  first  publishing  his  work 
here,  was  an  "  author  "  within  the  meaning  of  the  statute, 

[{x)  49  &  50  Vic.  c.  33. 

(j/x)  For  the  Convention  of  Berne  see  Appendix  III.] 
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no  matter  where  his  work  was  composed,  or  whether  or 
not  he  came  hither  solely  with  a  view  to  its  publication. 

Copyright  commences  by  publication ;  if  at  that  time 
the  foreign  author  is  not  in  this  country,  he  is  not  a  person 
whom  the  statute  meant  to  protect. 

An  Englishman,  though  resident  abroad,  will  have 
copyright  in  a  work  of  his  own  first  published  in  this 
country. 

B.,  a  foreign  musical  composer,  resident  at  that  time 
in  his  own  country,  assigned  to  R.,  another  foreigner,  also 
resident  there,  according  to  the  law  of  their  country,  his 
right  in  a  musical  composition  of  which  he  was  the  author, 
and  which  was  then  unpublished.  The  assignee  brought 
the  composition  to  this  country,  and  before  publication 
assigned  it,  according  to  the  forms  required  by  the  law  of 
this  country,  to  an  Englishman.  The  first  publication 
took  place  in  this  country. 

It  was  holden,  reversing  the  judgment  of  the  Court  of 
Exchequer  Chamber,  that  the  foreign  assignee  had  not, 
by  the  law  of  this  country,  any  assignable  copyright  here 
in  this  musical  composition. 

Per  Lords  Brougham  and  St,  Leonards.  Copyright  did 
not  exist  at  Common  Law ;  it  is  the  creature  of  Statute. 

Per  Lord  8t.  Leonards,  No  assignment  of  copyright 
under  8  Anne,  c.  21,  the  benefit  of  which  is  claimed  by 
the  assignee,  although  from  a  foreigner,  can  be  good  in 
this  country,  unless  it  is  attested  by  two  witnesses. 

Per  Lord  St.  Leonards.  There  cannot  be  a  partial  assign- 
ment of  copyright  [y). 

DLXXX.B.  But  in  the  subsequent  case  of  Routledge  v. 
Low,  Lords  Cairns  and  Westbury  expressed  dissent  from 
this  construction  of  8  Anne,  c.  21,  and  intimated  a  doubt 
whether  the  case  of  Jeffreys  v.  Boosey  would  in  any  case  be 
binding  upon  the  House  of  Lords  in  the  construction  of 
the  later  Act  (5  &  6  Vic.  c.  45). 

(y)  Jeffreys  v.  Boosey  (a. d.  1854),  4  H.  of  L.  Cases,  p.  815. 
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In  Routledge  v.  Low,  it  was  liolden  that  an  alien  friend 
who,  during  the  time  of  his  temporary  residence  in  a 
British  colony,  publishes,  in  the  United  Kingdom,  a  book 
of  which  he  is  the  author,  is,  under  5  &  6  Yic.  c.  45, 
entitled  to  the  benefit  of  English  copyright  {z), 

DLXXX.c.  (a)  3.  The  cases  decided  in  the  English 
Courts  on  the  subject  of  the  piracy  of  Foreign  Trade-marks, 
show  a  greater  regard  for  Comity  than  the  [earlier]  deci- 
sions of  the  French  tribunals  (h). 

In  a  recent  case  an  alien  ami  manufactured,  in  his  own 
country,  goods,  which  he  distinguished  by  a  peculiar  trade- 
mark. The  goods  obtained  considerable  reputation  both 
in  his  own  country  and  in  various  other  foreign  countries, 
and  also  in  some  British  colonies ;  but  it  was  not  shown 
that  any  of  such  goods  had  ever  been  even  introduced  or 
imported  into  England.  The  defendant  was  in  the  habit 
of  manufacturing  in  and  selling  in  this  country,  goods 
similar  in  appearance,  and  with  an  exact  copy  of  the 
plaintiff's  peculiar  trade-mark.  Some  of  these  imitative 
articles  were  sold  and  used  abroad  in  countries  where  the 
alien  ami's  goods  had  obtained  a  reputation.  It  was 
holden  by  the  Court,  that  he  was  entitled  to  an  injunction 
restraining  the  defendant  from  copying  or  imitating  the 
trade-mark  (c) .  The  doctrine  seems  to  have  been  laid  down 
in  this  case,  that  a  man  has  no  property  in  a  trade-mark, 
but  he  has  a  right  to  prevent  anybody  else  from  using  it, 

(z)  Routledge  v.  Low  (1868),  L.  R.  3  H.  L.  p.  100  ;  37  L.  J, 
{Ghana.)  p.  454. 

(a)  This  and  the  next  section  were  §§  dxciii.  dxciv.  of  the  first 
edition. 

(6)  See  a  remarkable  case,  The  Emperor  of  Austria  v.  Bay  and 
Kossuth,  2  Giff.  Rep.  p.  628,  referred  to  in  vol.  ii.  of  this  work, 
§  cxiii.A.  [But  now  the  French  Courts  recognize  the  principles  of 
Comity,  at  least  as  regards  English  trade-marks.  Affaire  Rowland  <& 
Sons,  Trih.  de  la  Seine,  8th  May,  1878  ;  Cour  d'Appel,  23rd  July,  1880, 
from  Mons.  Clunet's  manuscript  notes.] 

(c)  The  Collins  Company  v.  Brown  ;  and  same  v.  Cowen,  3  Kay  & 
Johnson's  Rep.  p.  423  ;  p.  428  (a.d.  1857). 
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SO  as  to  attract  custom  whicli  otherwise  would  flow  to 
himself.  Also  that  a  person  on  whom  an  injury  is  fraudu- 
lently committed  raay  liave  a  remedy  in  the  Court  of  any 
country  where  the  fraud  occurs,  and  even  although  he  be 
at  the  time  an  alien  enemy. 

DLXXX.D.  In  an  important  case  on  this  subject  a  bill 
was  filed  by  an  American  trading  company,  incorporated 
by  the  Law  of  the  State  of  Connecticut,  in  the  United 
States  of  America,  for  an  injunction  to  restrain  a  manu- 
facturer of  Birmingham  from  continuing  the  fraudulent 
use  of  the  trade-marks  of  the  company,  and  for  an  account 
of  the  profits  made  by  him  from  such  use.  He,  by  his 
answer,  admitted  the  use  of  the  trade-marks  complained 
of ;  but,  by  way  of  rebuttal  of  the  charge  of  fraud,  stated 
that,  in  sousing  the  trade-marks,  he  had  only  followed  a 
custom,  prevalent  at  Birmingham,  for  manufacturers  of 
goods  of  the  kind  sold  by  the  company  to  affix  on  the 
goods  ordered  by  merchants  a  particular  trade-mark,  rely- 
ing on  the  respectability  of  the  merchant,  when  known  to 
them,  for  the  fact  that  those  merchants  had  authority  to 
act  as  agents  of,  or  by  way  of  license  from,  the  person 
entitled  to  the  exclusive  use  of  the  trade-marks ;  and  that 
he  had  been  informed  that  the  company  themselves  had 
ordered  goods  to  be  manufactured  at  Birmingham,  with 
their  own  trade-mark  upon  them,  for  the  purpose  of  sale 
in  foreign  countries.  These  statements  were  left  uncon- 
tradicted by  the  company.  The  Court,  upon  motion  for  de- 
cree, ordered  that  an  interim  injunction  which  the  defend- 
ant had  previously  submitted  to,  should  be  continued  for  a 
3^ear,  with  liberty  to  the  company  to  bring  an  action  within 
that  time  to  try  their  right  at  law ;  and  in  case  of  their 
not  proceeding  at  law  and  to  trial  within  that  time,  that 
their  bill  should  thereupon  stand  dismissed  with  costs  (d). 

DLXXX.E.  Mr.  Wharton  (e)  observes,  that  "  Tn  Eng- 

(d)  Collins  V.  Beeves  (Y.-C.  Stuart,  1859),  28  Laiv  Journal  (Chcmc.)^ 
p.  56. 

(e)  §§  326,  327,  [where  it  is  mentioned  that  the  United  States  en- 
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"  land  and  the  United  States,  it  is  needless  to  say,  the 
**  counterfeiting  of  any  trade-mark,  with  intent  to  defraud 
"  a  vendee,  is  indictable  as  a  cheat  at  common  law.  The 
"  distinction  between  the  intent  to  defraud  the  vendee, 
"  and  that  to  defraud  the  manufacturer,  seems  overlooked 
"  by  both  Bar  and  Fcelix.  When  a  vendee  is  defrauded 
"  by  imposing  on  him  an  inferior  article  on  a  forged  brand 
"  or  stamp,  he  can  prosecute  criminally  the  offender, 
"  though  no  civil  action  may  lie  in  favour  of  the  foreign 
"  manufacturer  whose  trade-mark  is  counterfeited  "  (/). 
[DLXXX.F.  By  a  Convention,  signed  at  Paris  March  20, 

1883,  Belgium,  Brazil,  France,  Guatemala,  Italy,  Holland, 
Portugal,  Salvador,  Servia,  Spain,  and  Switzerland  con- 
stituted themselves  into  a  Union  for  the  protection  of  In- 
dustrial Property.  It  is  thereby  agreed  that  the  citizens 
of  each  of  these  States  shall,  in  all  the  other  States  be- 
longing to  the  Union,  as  regards  Patents,  Industrial  designs 
or  models,  Trade-marJcs,  and  Trade-names,  enjoy  the  ad- 
vantages which  such  other  States  grant  or  shall  hereafter 
grant  respectively  to  their  own  citizens.  Citizens  of 
countries  not  belonging  to  the  Union,  who  are  domiciled 
or  have  commercial  establishments  in  Union  States,  are 
put  upon  the  footing  of  citizens  of  Union  States.  This 
Convention  was  acceded  to  by  Great  Britain  March  17, 

1884,  and  by  the  United  States  of  America  May  30, 
1887  (g)]. 

tered  into  a  treaty  on  the  subject  of  counterfeiting  trade-marks  with 
Belgium,  and  with  France.] 

[(/)  In  Missouri  the  infringement  of  a  British  trade-mark  has  been 
considered  a  criminal  offence,  State  of  Missouri  v.  Gfibbs,  56  Missouri 
Rep.  p.  133. 

For  recent  English  legislation  on  trade-marks,  see  46  &  47  Vic. 
c.  57,  part  iv.  ;  and  "The  Merchandise  Marks  Act,  1887"  (50  &  51 
Vic.  c.  28),  which  repeals  the  Merchandise  Marks  Act,  1862,  and  pre- 
scribes stringent  rules  against  deceptive  marks  on  goods,  whether 
produced  in  this  country  or  imported.] 

[(g)  Parliamentary  Papers,  Commercial,  No.  28  (1884)  and  No.  11 
(1887).     See  Appendix  III.  infra.] 


464        JUS    GENTIUM — PRIVATE   INTEUNATIONAL    LAW, 


CHAPTER  XXVIII. 

ACQUISITION   AND    ALIENATION   OF    MOVEABLE    AND 
IMMOVEABLE    PEOPERTY. 

CAPACITY   TO   ACQUIRE    OR   TO   ALIENATE. 

DLXXXI.  Having  considered  in  what  the  nature  of 
moveable  and  immoveable  property  consists,  and  by  what 
laws  it  is  determined,  we  now  approach  the  considera- 
tion of  the  rules  of  Private  International  Law  with 
respect  to  the  acquisition  and  the  alienation  of  property 
by  Foreigners. 

DLXXXII.  As  it  is  an  incident  to  the  Sovereign 
Power  of  every  independent  State  to  have  authority  over 
all  persons  residing  or  being  within  its  borders,  so  it 
is  an  incident  to  the  same  power  to  have  authority 
over  all  things  or  property  of  every  description  within  its 
borders. 

The  Laws  of  each  State,  therefore,  govern  the  whole 
property  of  individuals,  whether  they  be  natives  or 
foreigners. 

But  the  same  Comity  which,  in  the  application  of  the 
Law,  distinguishes  for  some  purposes  between  the  persons 
of  natives  and  foreigners,  makes  a  distinction  both  as  to 
their  capacity  to  acquire  property,  and  also  as  to  the  form 
and  manner  of  its  acquisition  or  alienation. 

DLXXXIII.  The  following  summary  of  the  opinions 
of  jurists  upon  this  important  point  is,  it  is  believed, 
correct : — 
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1.  There  are  those,  beginning  with  Huber  (a)  and  end- 
ing with  Savigny  (b),  who  hold  that  this  capacity  to  ac- 
quire or  alienate  is  governed  bj  the  Law  of  the  domicil  of 
the  acquirer  or  alienator. 

2.  There  are  those  who  hold  that  this  capacity  does 
not  belong  to  the  qualities  of  the  person,  as  such,  but  to 
the  legal  working  or  effect  of  these  qualities,  and,  there- 
fore, that  the  lex  fori,  before  which  the  matter  is  adjudi- 
cated upon,  and  not  the  Law  of  the  domicil,  should  be 
applied. 

3.  Those  who  hold,  with  Story  for  their  principal  ex- 
ponent, that,  generally  speaking,  the  Law  of  the  domicil 
should  be  applied,  but  not  in  the  case  o^  immoveahles.  In 
this  case,  the  lex  rei  sitw,  or  the  Statuturn  reale,  must 
govern — a  position  emphatically  condemned  by  Savigny. 

But  those  who  maintain  the  first  opinion  admit  the 
following  exceptions  (c)  : 

a.  Where  the  capacity  to  acquire  or  alienate  is  for- 
bidden by  the  Law  of  the  territory  in  which  the  property 
is  situated  [cc), 

13,  Where  it  is  doubtful  whether  the  property  be  or  be 
not  among  the  res  quorum  comrnercium  non  est,  the  lex  rei 
sitce  is  to  prevail. 

7.  Where  a  question  arises  as  to  property  without  an 
owner  {bona  vacamiia),  or  as  to  whether  particular  pro- 
perty can  be  acquired  by  occupatio. 

For  instance,  jura  regalia — rights  of  the  Crown  and 
Government  with  regard  to  mines,  minerals,  or  treasure 
trove  ;  or  amber  in  the  kingdom  of  Prussia.  In  such  cases 
it  is  admitted  that  not  only  ought  the  lex  rei  sitce  to  pre- 
vail, but  that  the  property  acquired  under  such  a  title 
ought  to  be  recognized  by  all  other  States. 

(a)  Prselect.  vol.  ii.  lib.  i.  tit.  iii.  App.  §  12. 

(6)  B.  R.  viii.  s.  367.   See  also  Wharton,  s.  329  [and  cf.  Bar,  §  64]. 
(c)  Savigny,  ihid. 

[(cc)  For  examples  of  this  kind  of  prohibition,  in  the  United  States, 
see  sup7'd,  §  cccIxxxv.b.  note  (qq).] 
VOL.  IV.  H  H 
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DLXXXIV.  Having  considered  wliat  Law  governs  the 
capacity  to  acquire  and  to  alienate  property,  we  ought,  per- 
haps, to  inquire  in  the  next  place  what  Law  governs  the 
form  and  manner  of  acquisition  and  alienation.  And  this 
inquiry  would  lead  us  to  an  examination — 

1.  Of  the  opinions  of  jurists. 

2.  Of  the  domestic  jurisprudence  of  States,  expressed 
either  in  their  written  Codes,  or  in  their  practice  mani 
fested  by  public  acts  of  the  State  or  by  judicial  deci- 
sions. 

The  subject  is,  however,  discussed  at  length  in  that 
portion  of  this  volume  which  relates  to  Obligations  ;  and 
it  is  only  intended  in  this  place  to  give  the  outlines  of  a 
sketch,  the  filling  up  of  which  the  reader  will  find  in  the 
later  part  of  this  work. 

DLXXXV.  The  opinions  of  jurists  on  this  subject  may 
be  ranged,  as  on  the  subject  of  Capacity,  under  three 
classes : — 

1.  Those  who  maintain  that  the  lex  domicilii  alone 
ought  to  govern  both  kinds  of  property. 

2.  Those  who  maintain  that  the  lex  rei  sitce  alone 
ought  to  govern  both  kinds  of  property. 

3.  Those  who  maintain  that  the  lex  domicilii  governs 
the  moveable  or  personal,  and  the  lex  rei  sitce  the  immove- 
able or  real,  property. 

DLXXXVI.  1.  Those  who  hold  the  first  of  these 
opinions  do  so  chiefly  in  relation  to  the  property  of  a 
deceased  foreigner,  considering  that  this,  of  whatsoever 
character  and  wheresoever  situated,  forms  an  "  universitas 
juris"  to  be  governed  by  the  Law  of  the  domicil.  This 
opinion,  however,  founded  on  an  exaggeration  of  the 
doctrine  of  Personal  Statutes,  has  certainly  no  root  in  the 
system  of  Private  International  Law    (d),  and   it   has  a 


(d)  "Mais  c'est  exag^rer  dvidemment  la  portee  du statut  personnel 
que  de  pr^tendre  lui  soumettre  des  immeubles  par  le  motif,  qu'ils  font 
partie  d'une  succession." — Foelix,  liv.  i.  tit.  ii.  8.  Gl. 
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manifest  tendency  to  interfere  with  the  sovereignty  which 
is  vital  to  every  independent  State. 

DLXXXVil.  2.  Those  who  hold  the  second  of  these 
opinions  are  not  numerous  (e);  they  belong  to  the  present 
age,  and  are,  I  believe,  confined  to  Germany.  They  have 
lately  added  a  host  to  their  numbers  in  the  adhesion  of 
Savigny  (/),  who,  in  his  recent  work,  expresses  a  very 
strong  opinion  upon  this  point.  It  may  be  expedient  to 
state  the  substance  of  his  reasoning,  as  it  embraces  the 
arguments  of  his  predecessors,  especially  of  Wachter  (g), 
who  is  entitled  to  the  chief  place  among  the  promulgators 
and  maintainers  of  the  doctrine  that  the  lex  rei  sitce  ought 
equally  to  govern  the  moveable  and  immoveable  property 
of  foreigners. 

DLXXXVIII.  It  is  refreshing  and  instructive  to  turn 
from  the  absence  of  theory  and  system,  which  the  decisions 
and  dicta  of  English  and  North  American  lawyers  too 
frequently  exhibit,  to  the  philosophical  and  luminous  state- 
ment of  Savigny  upon  this  subject.  After  stating  the 
arguments  of  those  who  maintain  that  the  lex  domicilii, 
and  of  those  who  maintain  that  the  lex  rei  sitce,  is  alone 
applicable  to  moveable  property,  he  expounds  his  own 
opinion  to  the  following  effect : — 

DLXXXIX.  In  considering  the  Rights  of  Tilings,  we 
enter  immediately  upon  the  question  of  the  dominion  in 
which  these  Things  are.  Things  are  sensible  and  tan- 
gible ;  they  occupy  a  definite  place,  and  that  place  is  the 
seat  of  the  Legal  Relation  (Bechtsverhdltniss)  of  which  they 
are  the  object. 

Whosoever  wishes  to  acquire,  enjoy,  and  exercise  a 
right  over  a  Thing  betakes  himself  for  that  purpose  to  the 
place  in  which  it  is  situate,  and  subjects  himself  willingly, 


(e)  Tittmann,  Miihlenbruch,  Eichhorn,  and  Wachter. 
(/)  B.  R.  viii.  ss.  366,  367,  368. 

(g)  Die  Collision,  &c.  Archiv,  Band  XXIV,  202-298  ;  Band  XXV, 
199-200,  383-389. 

H  H   2 
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SO  far  as  his  legal  relation  to  that  particular  Thing  is 
concerned,  to  the  law  in  force  within  that  place  wherein 
the  Thing  is. 

When,  therefore,  it  is  asserted  that  his  Eights  relating 
to  this  Thing  are  governed  by  the  lex  rei  sitce,  this  position 
rests  upon  the  same  principle  as  that  which  applies  the 
lex  domicilii  to  govern  a  question  of  Personal  Status — the 
authority  of  both  laws,  in  fact,  springing  from  the  volun- 
tary subjection  of  the  individual  to  the  Law  of  a  particular 
place. 

The  old  Roman  Law,  indeed,  knew  nothing  of  the 
forum  rei  sitce ;  but  this  doctrine  was  early  introduced  in 
relation  to  actions  or  suits  respecting  the  recovery  of 
property,  and  was  afterwards  applied  to  other  actions  in 
rem.  It  is  true,  however,  that  even  in  these  instances 
that  Law  did  not  exclusively  prescribe  the  forum  rei  sitce, 
but  left  to  the  plaintiff  the  option  between  the  special 
remedy,  the  forum  rei  sitce,  and  the  general  remedy,  the 
forum  domicilii  (h). 

But  this  optional  arrangement  is  too  vacillating  and 
uncertain  to  be  adopted  in  modern  jurisprudence.  There- 
fore, one  of  the  two  rules  must  be  fixed  upon,  and  that  one 
must  be  the  lex  rei  sitce  [i)  :  first,  because  that  is  the  Law 


(h)  Savigny,  ib.  s.  366,  notes  6,  c,  d,  citing  Vatic.  Frag.  §  326  : 
tlie  contrary  is  not  to  be  inferred  from  Dig.  lib.  v.  t.  i.  24,  §  2,  which 
passage  refers,  not  to  the  forum  rei  sitce,  but  to  the  forum  originis, 
which  every  Roman  citizen  had  in  the  city  of  Rome,  in  addition  to  his 
own  home,  but  from  which  Legates  had  the  privilege  (see  chapter  on 
Ambassadors  in  the  second  volume  of  this  work)  of  withdrawing  them- 
selves. Cod.  lib.  iii.  t.  xix.  3.  Ut  Actor  sequatur  forum  Rei. 
Novelise  Ixix. 

(i)  Do7ielli(s,  Comment,  de  Jure  Civili,  lib.  xvii.  c.  x.  c.  xvii.  He 
says,  "  There  are  but  three  exceptions  to  the  lex  rei  sitce. 

"1.  If  with  the  consent  of  the  owner  the  action  has  been  brought 
elsewhere,  '  est  enim  in  consentientem  cujusvis  judicis  jurisdictio.' 

"  2.  If  the  possesso7'  has  dolo  malo  removed  the  res  from  the  place 
where  it  was,  to  the  injury  of  the  petitor. 

"3.  If  the  action  has  been  begun  where  the  res  was,  and  pendente^ 
judicio  it  has  been  removed  elsewhere  by  the  possessor.''^ 
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to  which  the  individual  has  by  his  own  will  in  this  par- 
ticular matter  submitted  and  subjected  himself;  secondly, 
because  the  greatest  confusion  would  follow  from  adopting 
the  lex  domicilii^  for  it  is  to  be  remembered  that  there 
may  be  more  persons  than  one  interested  in  the  right  to 
the  particular  Thing,  each  of  which  persons  may  have  a 
different  domicil,  and  a  question  full  of  doubt  and  per- 
plexity actually  arises  as  to  which  domicil  is  to  furnish  the 
law.  This  doubt  and  perplexity  is  obviated  by  adopting 
the  lex  rei  sitce. 

Therefore  all  States  have  adopted  this  rule  of  Private 
International  Law  with  respect  to  immoveable  or  real  pro- 
perty ;  but  a  distinction  has  been  drawn  between  this  kind 
of  property,  and  that  which  is  of  a  moveable  or  personal 
character. 

It  must  be  admitted  that  this  distinction  has  been  re- 
lied upon  by  almost  all  the  jurists  of  an  earlier  date  than 
the  present  times,  and  incorporated  into  many  Codes  ; 
nevertheless,  it  has  no  foundation  in  reason  or  principle 
— it  has  arisen  from  a  misapplication  of  the  Law  of  In- 
heritance and  Succession  ijc)  to  the  Rights  [l)  respecting 
Things  or  Property  in  general,  which  is  governed  by  the 
law  of  the  place,  and  so  it  was  declared  to  be  by  the 
Bavarian  legislation  of  the  middle  of  the  eighteenth 
century  (m). 

Those  who  maintain    the  opposite  opinion  evade  or 

(k)  This  Law,  according  to  Savigny,  is  rightly  governed  by  the  Law 
of  the  domicil.     E.  JR.  viii.  ss.  366,  375. 

{I)  In  this,  as  generally,  Savigny  closely  follows  Donellus  (cf. 
Comm.  de  Jure  Civ.  lib.  xvii.  c.  xvii.  12),  who  explains  that  the  "haere- 
ditas  res  est  incorporalis  in  jure  consistens," and  that  the  "res  singulse 
haereditarise  "  are  included  in  the  "  universitas  "  of  the  succession, 
and  that  the  only  "locus  in  quo  controversia  hfereditatis  tractanda 
est  "  is  that  "  ubi  scilicet,  qui  convenitur,  habet  domicilium." 

(m)  Savigny,  ib.  s.  366,  note  g,  Codex  Bavar.  Maximil.  Theil  I, 
Kap.  ii.  §  17  : — "Es  soil  endlich  in  realihus  vel  mixt is  aui  die  Rechten 
in  loco  rei  sitse  ohne  Unterschied  der  Sachen,  ob  sie  beweglich  oder 
unbeweglich,  korperlich  oder  unkorperlich  sind,  gesehen  und  erkannt 
werden." 
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gloss  over  the  difficulties  attendant  on  it.  It  is  easy  to 
say  "  the  Law  of  the  domicil  shall  decide  ;"  but  of  ivhose 
domicil  ?  of  the  Person  legally  entitled  to  the  Thing  ;  but 
who  is  that  person? — The  Proprietor.  But  which  pro- 
prietor, if  two  persons  claim  that  designation?  or  if  the 
Thing  has  passed  from  one  person  to  another,  which  pro- 
prietor— the  old  or  the  new  one?  Suppose,  however, 
that  the  answer  be  "  the  Domicil  of  actual  Possession  " 
— then  it  must  be  recollected  that  there  are  various  rights 
growing  out  of  and  connected  with  the  Thing  itself,  which 
may  have  been  the  subject  of  transfer  between  individuals, 
all  of  whom  may  have  different  domicils. 

"  The  principal  question  [Hawptfrage],''^  he  continues, 
"  still  remains,  namely,  whether  the  nature  and  reason  of  the 
''  thing  furnish  any  ground  for  the  position  that  the  rights 
"  to  moveables  should  be  subjected  to  a  local  law  different 
"  from  that  which  governs  immoveables.  It  must  be  abso- 
"lutely  denied  that  any  such  is  furnished.  The  difference 
''  of  opinion  upon  this  subject  has  probably  originated  from 
"  too  abstracted  a  consideration  of  it.  I  will  endeavour  to 
"  make  it  clear  that  in  the  business  of  practical  life  the  sub- 
"  ject  assumes  a  very  different  form. 

"  The  examination  will  have  the  double  result  of  dis- 
*'  closing  the  origin  of  the  opinion  which  I  combat  as 
' '  erroneous,  and  of  bringing  into  daylight  that  element  of 
"  truth  which  it  does  contain. 

"  If  we  examine  the  position  which  moveables  occupy 
"  in  space,  we  find  two  extreme  cases  diametrically  opposed 
*'  to  each  other,  the  intermediate  ground  between  which  is 
"  occupied  by  many  other  cases  with  manifold  gradations. 

"  First.  The  position  which  moveables  occupy  in  space 
"  may  be  so  indeterminate  and  uncertain  as  to  render  it  im- 
"  possible  to  know  precisely  what  that  position  is,  or  what 
"  the  territory  is  of  which  the  local  law  is  to  be  applied, 
"  so  that  the  notion  of  a  voluntary  submission  to  this  local 
*'  law  is  entirely  excluded. 

"  The  following  instances  fall  under  this  category  ;-- 
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"  A  traveller,  who  with  his  luggage  is  transported  hj 
*^  coach  or  railway,  passes  in  one  day  through  several  terri- 
''  tories  without  bestowing  even  so  much  as  a  thought  on  the 
"  one  in  which  he  happens  for  the  moment  to  be.  A  similar 
"  instance  occurs,  when  a  merchant  sends  wares  into  a 
"  distant  territory,  during  the  whole  time  that  these  wares 
"  are  on  their  passage ;  more  especially  when  these  are  sent 
"  by  sea  to  different  ports,  and,  perhaps,  to  different  parts 
'^  of  the  world  in  search  of  the  best  market.  In  all  such 
"  cases  the  lex  loci  rei  sitce  is  evidently  inapplicable ;  we  are 
"  obliged  to  search  for  some  resting-place  [Uuhepunht),  in 
"  which  such  wares  are  destined  to  remain  for  a  longer  or 
"  for  an  indefinite  time.  It  may  happen  that  such  a  place  is 
^'  pointed  out  in  a  manner  not  to  be  mistaken  by  the  clearly 
''  demonstrated  intention  of  the  proprietor,  or  it  may  happen 
"  that  this  place  coincides  with  his  domicil.  Take  as  an 
*'  example  the  travelling  trunk,  which  the  traveller  usually 
"  brings  home  when  his  journey  is  over ;  or  the  wares  which 
"  their  owner  has  sent  abroad,  but  which  have  not  found  a 
"  market,  and  which  he,  therefore,  brings  home  again,  there 
"  to  await  the  occurrence  of  a  more  favourable  season. 

"  It  is,  doubtless,  the  one-sided  consideration  of  such 
''  cases  which  has  led  to  the  promulgation,  or  the  support,  of 
"  the  doctrine  that  the  local  Law  of  the  domicil  was  univer- 
"  sally  applicable  to  moveables. 

"  Secondly.  We  have  to  consider  the  case  which  is  the 
"  opposite  to  the  one  just  discussed,  namely,  the  case  of 
"  moveables,  the  destination  of  which  binds  them  to  remain 
"  fixtures  in  a  particular  place. 

"  Such  is  the  case  of  the  furniture  of  a  house,  its  library, 
''  its  collection  of  objects  of  art,  and  the  moveables  included 
"  in  the  inverdarium  (n)  of  a  landed  estate,  such  as  corn, 


(n)  '■^  Invenitar"  is  the  expression  of  Savigny,  cf.  voc.  ^^  Inven- 
tarium^'  in  Adelung's  Dictionary. — "  Bewegliche  Dinge,  welche  zu 
einem  Grundstiicke  gehoren,  bei  demselben  verbleiben,  mit  dem 
Besitzer  nicht  verandert  werden  ;  besonders  in  der  Landwirthschaft, 
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''  cattle,  agricultural  implemeu  ts.  It  is  true  that  the  destina- 
'^  tion  of  even  such  things  may  be  changed — thej  may  be 
"  taken  into  another  place  or  another  country ;  but  these 
"  changes  are  accidental,  and  are  not  within  the  actual 
"  intentions  and  present  will  of  their  owner. 

"  The  relation  between  these  moveables  and  the  person 
"  is  like  that  which  subsists  between  the  person  and  the 
"  domicil,  which  is  considered  at  the  present  moment  as 
"  permanent,  though  it  remains  susceptible  of  continual 
''  change  for  the  future. 

"  There  is  not,  in  fact,  a  plausible  reason  for  considering 
*'  these  things  in  any  other  light  than  that  of  immoveables. 
*'  On  the  contrarj^,  they  ought,  like  immoveables,  to  be  sub- 
"  ject  to  the  law  of  the  place — that  is,  the  law  of  their  actual 
"  position,  and  not  according  to  the  domicil  of  their  owner 
"  or  possessor.  This  is  indeed  the  opinion  of  the  majority  of 
"  writers,  even  of  those  who  otherwise  stoutly  maintain  the 
"  distinction  on  principle  between  moveables  and  immove- 
"  ables,  but  who  make  for  this  particular  class  of  moveables 
"  an  exception  to  their  general  rule,  and  form  them  into  an 
"  intermediate  class. 

"  Between  the  two  classes  of  moveables  which  have  been 
"  discussed  are  to  be  found  many  others  with  the  greatest 
^^  variety  of  differences  between  them.  For  instance,  the 
"  merchandise  which  the  owner  keeps  in  deposit  at  a  par- 
"  ticular  place  which  is  not  that  of  his  domicil,  for  an 
"  indefinite  period;  so,  too,  the  baggage  which  the  owner 
"  brings  with  him  during  his  sojourn  in  a  strange  country, 
"  and  the  like.  The  particular  circumstances  of  each  case 
"  must  determine  whether  these  moveables  belong  to  the 
"  first  or  the  second  class.  This  determination  will  not  be 
"  affected  by  the  shortness  or  length  of  the  period  during 
"  which  these  things  remain  at  a  particular  place,  but  by 
"  the  nature  of  the  rule  of  law  about  the  application  of 


wo   die  auf    solche    Art    zu    einem    Giite    gehorigen    sammtlichen 
Gerathschaften,  Stiicke,  Vieh,  Getreide  u.  s.  w." 
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"  which  the  question  arises.  Thus,  for  instance,  if  the 
"  dispute  arose  as  to  the  form  of  the  alienation  [traditio  or 
"  simple  contract),  a  much  briefer  sojourn  at  a  determinate 
"  place  would  sufiice  to  warrant  the  application  of  the  Law 
"  of  the  place  where  the  thing  was  situate,  whereas  a  ques- 
"  tion  of  possessory  title  "  {usucapio)  "  might  be  subject 
"  to  different  considerations. 

"  Speaking  generally,  however,  we  ought  to  hold  fast  to 
"  the  application  of  the  Law  of  the  place  where  the  thing  is 
'*  situate  "  (lex  rei  sitm),  "  as  a  general  rule,  and  regard  as 
*'  a  comparatively  rare  exception  the  case  of  moveables 
"  belonging  to  the  first  of  the  classes  which  have  been 
"  treated  of  in  the  foregoing  remarks  "  (nn). 

DXC.  While  Savigny  is  contending  that  there  ought  to 
be  in  principle  no  difference  between  the  application  of  the 
law  to  moveable  and  immoveable  property,  he  is  obliged  to 
make  an  admission  which,  in  reality,  is  fatal  to  his  position — 
viz.  that  where  the  Law  of  Succession  to  immoveable  pro- 
perty is  connected  with  the  public  and  constitutional  policy 
of  the  State,  in  this  case  his  maxim  does  not  apply. 

Thus,  in  England,  the  succession  of  the  eldest  son  to  all 
the  realty  of  his  father  is  closely  connected  with  the  support 
of  that  aristocracy  which,  whether  within  or  without  the 
House  of  Peers,  is  an  essential  branch  of  the  British  consti- 
tution. 

In  France,  on  the  other  hand,  the  compulsory  partition 
of  landed  property  is  not  less  an  essential  part  of  that  con- 
stitution, which  has  had  a  Democracy,  a  constitutional  and 
an  absolute  Sovereign,  but  no  intermediate  aristocracy  (o). 

DXCI.  The  Courts  of  Louisiana,  notwithstanding  the 


[(nn)  B.  B.  viii.  latter  part  of  s.  366.] 

{<))  Thus  M.  Demcmgeat :  "  Cette  opinion  intermediaire,  qui  consiste 
a  distinguer  entre  les  meubles  et  les  immeubles  pour  determiner  la  loi 
qui  doit  regir  la  succession,  nous  parait  en  definitive  preferable  aux 
deux  autres.  La  consideration  qui,  suivant  nous,  est,  c'est  que  dans 
chaque  etat  la  loi  sur  les  successions  n'est  qu'un  corollaire  de  I'organi- 
sation  politique." — Du  Statut  Personnel^  Bev.  Pratique,  p.  034. 
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protests  of  Story  and  Livermore,  agree  with,  the  doctrine  of 
Savigny.  By  the  Common  Law  of  England  and  the  United 
States,  a  sale  of  goods  between  the  parties  is  complete  with- 
out delivery;  by  the  Roman  Law  (p),  delivery  is  requisite. 
That  law  prevails  in  Louisiana.  The  Supreme  Court  of 
that  State  has  decided  in  the  most  solemn  manner  that  the 
transfer  of  personal  property  in  that  State  is  not  complete, 
so  as  to  pass  the  title  against  creditors,  without  delivery ; 
though  it  would  be  complete  by  the  Law  of  the  domicil  of 
the  owner  who  transfers  it  {q), 

DXCII.  3.  With  respect  to  the  third  opinion — viz.  that 
the  lex  domicilii  governs  the  moveable  or  personal,  and 
the  lex  loci  rei  sitm  the  immoveable  or  real  property — that 
is  certainly  the  abstract  opinion  which  the  greatest  number 
of  accredited  authors  and  jurists  conspire  to  recommend. 
But,  then,  in  practice,  and  especially  in  recent  practice,  a 
great  approach  has  been  made  to  Savigny's  doctrine  of  the 
lex  situs.  Story  says  :  "  The  general  rule  is  that  a  transfer 
"  of  Personal  property,  good  by  the  Law  of  the  owner's 
"  domicil,  is  valid  wherever  else  the  property  may  be 
"  situate.  But  it  does  not  follow  that  a  transfer  made  by 
"  the  owner  according  to  the  law  of  the  place  of  its  actual 
"  situs  would  not  as  completely  divest  his  title,  nor  even 
"  that  a  transfer  by  him  in  any  other  foreign  country, 
"  which  would  be  good  according  to  the  law  of  that 
''  country,  would  not  be  equally  effectual,  although  he 
"  might  not  have  his  domicil  there."  And  again  : — "  In 
"  the  ordinary  course  of  trade  with  foreign  countries,  no 
"  one  thinks  of  transferring  Personal  property  according 
"  to  the  forms  of  his  own  domicil  ;  but  it  is  transferred 
"  according  to  the  forms  prescribed  by  the  law  of  the  place 
*'  where  the  sale  takes  place  "  (r). 


(p)  Cod.  lib.  ii.  t.  iii.  20. 

(9)  Olivier  v.    Tow7ies,  2  Martin's  {Louisiana)  Bep.   New  SerieSy 
p.  93  ;  Storyy  Conflict  of  Laws,  s.  386. 
(r)  Ibid.  s.  384. 
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It  is  manifest,  and  admitted  by  the  foreign  civilians, 
as  well  as  by  English  authorities,  that  personal  property, 
consisting  of  jura  incorporalia,  such  as  local  stocks  or 
public  funds,  regulated  by  local  laws,  can  only  be  trans- 
ferred according  to  the  lex  situs  (s).  The  peculiar  case  of  the 
transfer  of  Ships  is  dealt  with  in  a  subsequent  part  of  this 
volume. 


(s)  Bohinson  v.    Bland,  2  Burrow's  Bep.   p.  1077  ;  et  vide  post, 
§§  dcxxvi,  dclxxiii. 

[See  Williams  v.  Colonial  Bank,  and  Williams  v.  London  Chartered 
Bank  of  Australia,  L.  B.  38  Ch.  D.  p.  388,  in  the  Court  of  Appeal.] 
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CHAPTER   XXIX. 

OBLIGATIONS — GENERAL   REMARKS    UPON. 

(a)  DXCV.  In  every  society  persons  must  not  only  exist, 
but  act  {aa).  The  Eoman  Law  defines  ''actum  quidem 
generale  verbum  esse,  sive  verbis  sive  re  quid  agatur  "  (6). 

Each  person  has  his  own  sphere  of  rights  limited  and 
circumscribed  by  the  rights  of  others.  Within  this  sphere 
he  enjoys  the  full  liberty  of  acting,  but  he  lies  under  an 
ohUgation  (c)  not  to  encroach,  without  permission,  upon 
the  sphere  of  his  neighbour.  If  he  does  so,  he  lies  under 
an  obligation  to  make  reparation  to  him;  therefore  the 
Roman  jurists  said  rightly,  "  ohligationes  ex  malejicio  na- 
scuntur.^'  Nevertheless  it  is  ordained  by  the  Author  of 
man's  nature  that  he  should  interchange  his  rights  with 
his  fellow-man  ((^),  and  should  continually  pass  beyond  the 
sphere  of  his  own  legal  action,  and  change  and  abandon 
his  own  private  rights.     As  a  matter  of  fact,  all  men  do 


[(a)  §§  dxciii.  and  dxciv.  are  inserted  as  §§  dlxxx.c.  and  dlxxx.D. 
(aa)  Warnkonig,  Doctrina  Juris  Philosophica,  cap.  viii.  §  106,  De 
Fadis  et  Obligationibus. 

(b)  Dig.  lib.  1.  t.  xvi.  19. 

(c)  Though  this  idea  is  not  conveyed  by  the  term  ohligatio,  in  the 
Roman  Law  (vide  post) — Hobbes  says,  with  his  usual  perspicuity, 
"Where  liberty  ceaseth,  there  obligation  beginneth." 

(d)  "La  vie  et  les  buts  des  hommes  s'entrecroisent  :  personne  ne 
pe  suffit  a  soi-meme  ;  pour  vivre  et  se  developper  chacun  doit  compter 
sur  un  grand  nombre  de  conditions  placees  dans  la  volonte  de  ses  sem- 
blables.  C'est  pour  s'assurer  ces  conditions  de  la  part  d'une  personne, 
qu'on  entre  dans  un  contrat  avec  elle  ;  et  la  fidelite  dans  les  engage- 
ments est  une  condition  et  partant  un  droit  de  la  vie  sociale." — 
Ahre7is,  Phil,  du  Droit,  p.  SOG^Brux.  1844). 
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SO ;  the  consequence  of  this  is,  another  class  of  obligations, 
arising  not  ex  maleficio,  but  ex  facto. 

If  a  man  enjoy  or  use  the  right  of  another  with  his 
consent,  no  obligation  arises ;  but  if  this  enjoyment  or  use 
be  granted  for  a  limited  period,  or  under  a  condition,  and 
the  enjoyment  or  use  be  continued  beyond  the  period,  or 
without  the  fulfilment  of  the  condition — if  a  man  promise 
to  give  or  do  a  certain  thing,  and  the  promisee  in  conse- 
quence acts  in  a  manner  in  which  he  would  not  otherwise 
have  acted  with  respect  to  his  own  rights  or  property,  and 
the  promisor  does  not  fulfil  his  promise — in  these  cases, 
also,  an  obligation  to  make  restitution  or  reparation  arises, 
or,  as  the  Eoman  jurists  say,  an  obligatio  ex  contractu,  or 
ex  quasi  contractu. 

DXCVI.  There  may  be  obligations  springing  from  pro- 
mise or  contract  which  the  Civil  Law  of  a  country  does 
not  enforce  (e),for  which  it  allows  no  action  to  be  brought 
in  its  Courts  of  municipal  Law.  The  civil  Law  of  all 
countries  has  prescribed  that  certain  contracts  on  which 
an  action  may  be  brought  shall  be  attended  with  certain 
formalities  or  solemnities  in  the  execution.  The  stipulatio 
of  the  Romans,  the  English  Statute  of  Frauds,  illustrate 
this  position.  But  there  are  other  obligations  which 
spring  up  amid  the  daily  necessities  of  society,  and  which, 
wanting  these  formalities  and  solemnities,  nevertheless 
found  an  action  in  courts  of  municipal  law.  These  latter 
are  not  the  growth  of  the  peculiar  character  of  any  nation, 
but  are  common  to  all  nations — a  part  of  the  necessary 
development  of  social  life  wherever  it  exists.  In  other 
words,  there  are  two  classes  of  obligations,  namely,  obliga- 
gationes  juris  civilis,  and  obligationes  juris  gentium.  By  this 
latter  term,  juris  gentium,  are  not  meant  the  natural  obli- 
tions  of  rational  affections,  such  as  gratitude,  love,  or 
obedience,  but  those  obligations  which  the  common  neces- 


(e)  Though  it  does  not  deny  that  they  are  contracts  :  vide  post, 
§§  dcxv,  doxvi 
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sities  of  a  common  humanity  have  everywhere  introduced 
into  social  life,  such  as  are  expressed  in  the  following 
passages  of  the  Institutes: — "  Ex  hoc  jure  gentium  omnes 
"  pene  contractus  introducti  sunt,  ut  emtio,  venditio, 
"  locatio,  conductio,  societas,  depositum,  mutuum,  et  alii 
"  innumerabiles  "  (/).  And  of  the  Digest :  "Ex  hoc  jure 
"  gentium  .  .  .  obligationes  institutse ;  exceptis  quibus- 
"  dam,  qu9e  a  jure  civili  introductse  sunt  "  (g). 

The  Roman  lawyers,  therefore,  were  wanting  neither 
in  philosophical  truth  nor  practical  sagacity,  when  they 
distinguished,  as  we  shall  presently  see,  the  various  causes 
of  Ohligation,  and  divided  contracts,  the  principal  sources 
of  obligations,  into  those  which  were  executed — 

i.  Ee. 

ii.  Verbis, 

iii.  Literis. 

iv.  Consensu. 

DXCYII  [h).  All  institutes  of  law  are  connected,  or 
appear  to  be  connected,  with  each  other.  The  philosophi- 
cal investigation  of  the  character  of  each  institute  requires 
an  investigation  into  the  reality  or  unreality  of  this  con- 
nexion. 

The  Rights  which  flow  from  obligations  may  seem, 
at  first  sight,  to  be  connected  rather  with  the  Rights  of 
Family,  than  of  Things.  The  ties  of  Obligation,  like  the 
ties  of  family,  subsist  between  two  definite  persons.  On 
the  other  hand,  the  essence  of  the  relation  of  obligation 
consists  in  the  subjection  of  the  acts  of  an  individual  to 
the  will  of  a  stranger.  The  essence  of  the  relation  of 
family  consists  in  the  moral  and  natural  bond  which  is 


(/)  Inst.  lib.  i.  t.  ii.  2. 

(</)  Big.  hb.  i.  t.  i.  5. 

(h)  Savigny  (Obligationenrecht,  Band  i.  §  4)  is  the  author  whom 
1  have  closely  followed  in  the  observations  in  this  paragraph. 

See  An  Epitome  and  Analysis  of  Savigny's  Treatise  on  Obligations  in 
Roman  Law,  by  Archibald  Brown.     1872.     London. 
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formed,  continuously  and  insensibly,  by  the  free  co-opera- 
tion of  tbe  different  members  of  a  family. 

The  Right  to  Things  does  not  indeed  require,  as  its 
basis,  the  two  definite  persons  who  are  indispensable  to  the 
Eight  called  Ohligation ;  but  the  two  rights  agree  in  this — 
that  they  both  consist  in  the  dominion  of  a  definite  person 
over  a  portion  of  the  external  world.  Taken  together,  they 
make  up  the  whole  Eight  of  Property  of  which  they  are 
co-ordinate  portions  (^),  though  their  operation  be  very 
different. 

For  in  the  Eight  to  Things,  the  operation  of  the  prin- 
ciple of  Property  is  to  sever — in  the  Eight  of  Obligation, 
to  bind  together. 

Moreover,  there  is  this  further  affinity  between  the  two 
Eights — the  acts  which  the  Obligor  is  bound  to  do  for  the 
Obligee  are  capable  of  being  estimated  in  money ;  and  the 
most  frequent  and  most  important  obligations  have  no  other 
object  than  the  use  or  acquisition  of  Property. 

DXCVIII.  The  affinity  of  the  rights  of  obligation  to 
the  rights  of  Family  has  been  pointed  out.  Nevertheless, 
in  the  general  system  of  jurisprudence,  the  rights  relating  to 
Family,  to  Inheritance,  and  Testamentary  disposition,  and 
the  rights  relating  to  Things  or  to  Corporeal  Property,  are 
discriminated  (k)  from  the  rights  relating  to  Obligations, 
by  some  striking  characteristics.  The  former  are  necessarily 
confined  within  a  narrow  range  of  positive  Law.  The 
liberty  of  individuals  as  to  these  rights  is  hemmed  in  within 
certain  fixed  limitations  of  instituted  rules,  the  general 
features  of  which  are  the  same  in  all  civilised  States. 

The  Eights  relating  to  Obligations  are  of  different  kinds. 
With  respect  to  them,  individual  liberty  has  far  wider  scope  ; 
and  the  rules  of  instituted  law  concerning  them  are  of 
greater  number  and  variety.  Moreover,  though  many  and 
various  laws  have  been  gradually  and  slowly  built  up  to 


(i)  Savigny,  R.  B.  i.  ss.  56-8. 

(k)  Savigny,  Ohligationcnrecht,  i.  §  4. 
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meet  particular  exigencies  of  society,  whicli  have  generated 
particular  obligations,  the  obligations  by  which  men  may 
be  bound  are  not  limited  in  number  or  character.  Their 
category  is  not  exhausted  by  past  legislation  or  judicial 
decision.  Obligations  are  of  necessity  continually  increas- 
ing and  assuming  new  forms,  as  the  state  of  society 
becomes  more  complicated  and  artificial  (l) ;  and  when 
direct  precedent  is  wanting,  the  jprinciples  of  instituted  law 
must  be,  from  time  to  time,  flexibly  applied  for  their 
adjustment   (m). 

The  principles  of  this  propriumjus  must  be  derived  from 
the  philosophical  investigation  of  the  nature  of  the  Eight 
of  Obligation. 

DXCIX.  There  is  also  another  marked  and  peculiar 
feature  in  the  history  of  the  development  of  the  Law  of 
Obligations.  It  is  this,  that  with  respect  to  it  the  doctrines 
of  the  Eoman  Law  have  been  more  largely  copied  than  those 
of  any  other  portion  of  this  jurisprudence  into  the  Municipal 
Law  and  Codes  of  Europe. 

Even  England  has  not  wholly  denied  herself  this  great 
advantage  ;  for,  though  her  Common  Law  has,  for  the  most 
part,  either  not  applied,  or  misunderstood  and  misapplied, 
the  Roman  Law  on  this  subject,  many  of  its  principles  have 
found  their  way — owing  partly,  no  doubt,  to  the  fact  of  the 
Lord  Chancellors  having,  before  the  Reformation,  been 
ecclesiastics  versed  in  the  Civil  and  Canon  Law — into  the 
English  prsetorian  or  equity  jurisprudence. 

An  intimate  acquaintance,  therefore,  with  the  provisions 
of  the  Roman  Law  upon  Obligation,  is  indispensable  both 
to  those  who  would  thoroughly  master  the  subject,  and  also 


(I)  "  Wahrend  die  dinglichen  E/Gchte  einen  ziemlich  fest  begrenzten 
Kreis  von  rechtlichen  Beziehungen  zur  Sache  nicht  leicht  iiberschrei- 
ten,  bietet  das  Obligationenrecht  eine  unendliche  Falle  der  mannicli- 
f altigsten  Varietaten  dar  :  sein  Gebiet  ist  unermesslich  wie  alle  Formen 
des  geselligen  Verkehrs  unter  den  Menschen." — Blume,  Deutsches 
Privati'echt,  §  252. 

(w)  Savkjny,  Oblig.  uhi  sup. 
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to  those  who  have  to  expound  or  to  administer  Private 
International  Law  (o). 

The  authority  of  the  Roman  Law  upon  Obligations  in 
the  Codes  of  France  maybe  estimated  from  the  remarks  of 
one  of  the  most  recent  French  commentators  (p),  that  from 
the  article  1100  to  the  article  1384  of  the  French  Code, 
there  is  scarcely  a  rule  upon  the  subject  which  is  not 
borrowed  more  or  less  directly  from  this  source.  Zacharise 
observes,  in  his  excellent  work  on  the  French  Code,  that 
the  compilers  of  that  Code  drew  not  only  the  general 
principles  of  Obligation,  but  those  of  each  particular  con- 
tract {q),  from  the  Eoman  Law,  which  presented  a  model 
difficult  to  equal,  and  it  may  be  said  almost  impossible  to 
excel  (r). 

The  examination  of  the  treasures  bequeathed  to  us  by 
the  Roman  Jurisprudence  will  form  the  subject  of  the 
following  chapter. 


(o)  "  Ferner  haben  sich  in  dem  Obligationenrecht  die  Rechtsbegriffe 
und  Grundsatze  der  Romer,  vorzugsweise  vor  anderen  Reclitstheilen, 
in  anerkannter  Wirksamkeit  erhalten." — Savigny,  Oblig.  i.  §  4. 

(p)  Traite  EUmentaire  de  Droit  Romam,  tome  ii.  p.  58,  par  R. 
de  Fresquet. 

(q)  This  does  not,  as  will  be  seen,  extend  to  the  forms  of  action  by 
which  obligations  may  be  enforced. 

(r)  Droit  Civil  Frangais,  par  K.  S.  Zacharise,  traduit  de  VAllemand 
sur  la  cinquieme  edition,  &c.,  par  G.  Masse  et  C  Verge,  1857,  tome  iii. 
p.  342. 


VOL.  IV.  I  I 
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CHAPTEE  XXX. 

OBLIGATION — ITS    MEANING    IN    ROMAN   LAW. 

DC.  Obligatio  is  thus  defined  in  the  Eoman  Law : — 

"  Obligatio  est  juris  vinculum,  quo  necessitate  adstrin- 
gimur  alicujus  solvendse  rei  secundum  nostree  civitatis 
"jura"  (a). 

These  jura,  it  is  well  observed  by  Donellus,  embraced 
both  i}iQ  jus  civile  and  t\iQ  jus  gentium  (h). 

Again : — 

"  Obligationum  substantia  .  .  .  in  eo  consistit  .  .  .  ut 
"  alium  nobis  ohstringat  ad  dandum  aliquid,  vel  facien- 
"  dum,  vel  prsestandum  '*  (c) . 

The  use  of  the  expression  obligatio,  in  the  Eoman  Law, 
is  very  commonly  misunderstood ;  it  is  construed  without 
regard  to  its  subject  or  its  origin.  It  has  been  used  in  its 
popular  sense  in  the  foregoing  volumes  of  this  work,  which 


(a)  Inst.  lib.  iii.  t.  xiii.  prasfatio. 

(b)  Donellus  explains  (De  Jure  Civ.  lib.  xii.  c.  i.  5,  12,  13,  15) 
admirably  every  part  of  this  question. 

"  Vinculum — Translatione  ducta  a  vinculis  corporalibus  :  et  recte 
ducts,  :  quia  quod  eflBcit  vinculum  corporale  in  his  qui  vincti  sunt,  id 
efficit  jure  obligatio  in  his  qui  sunt  obligati. 

* '  Solvendce — Solvere  est  prsestare  non  quid  vis,  sed  quod  debeas  .  .  . 
prsestatio  rei  debitae. 

"  Bei — Non  solum  res  sed  etiam  facta  .  .  .  ut  sive  quid  ex  obliga- 
tions dandum  est,  detur,  sive  quid  faciendum^  ita  praestetur  et  fiat. 
Hoc  exigit  verbum  rei,  quod,  cum  per  se  ponitur,  generale  est, 

^^  Secundum  nostrce  civitatis  jura.  .  .  .  Aliam  enim  necessitatem 
prsestationis  habet  jure  gentium  naturalis  obligatio,  aliam  jure  civill, 
civilis.     Atque  hsec  sunt  jura  duo  civitatis  nostrse." 

(c)  Dig.  lib.  xliv.  t.  vii.  3. 
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relate  to  P^*6Z^c  International  Law  {d),  namely,  as  the  mere 
correlative  of  jus ;  or,  as  it  might  be  said  in  ordinary  Eng- 
lish, if  one  man  has  a  right,  another  man  lies  under  an 
obligation  to  respect  it.  The  German  jurists,  Hugo  and 
Savigny  (e),  following  Donellus,  are  careful  to  demonstrate 
the  error  of  this  opinion,  when  applied  to  civil  or  municipal 
Law. 

Li  the  first  place,  it  unduly  narrows  the  force  of  the 
expression  ohligatio,  confining  its  force  to  the  Status  of 
the  obligor,  and  excluding  that  of  the  obligee. 

In  the  second  place,  it  unduly  widens  the  expression 
ohligatio,  by  making  it  applicable  to  every  part  of  the  law 
which  relates  to  individuals — as,  for  instance,  to  the  law 
of  property,  and  even  carrying  it  beyond  the  limits  of 
Private  into  those  of  Public  Law — as,  for  instance,  the 
obligations  of  the  subject  to  his  Government  (/). 

The  technical  expression  ohligatio,  in  its  true  meaning, 
embraces  two  different  and  opposite  matters.  It  is 
correctly  applied  to  signify  either  the  diminished  rights 
of  the  Obligor,  or  the  extended  rights  of  the  Obligee. 

The  following  passage  from  the  Institutes  illustrates 
this  position : — 

"  In  utraque  tamen  obligatione  una  res  vertitur,  et  vel 
"  alter  debitum  accipiendo,  vel  alter  solvendo,  omnium 
"  perimit  obligationem,  et  omnes  liberat  "  (g). 

The  image  which  the  expression  ohligatio  presents  is 
that  of  a  hond.  It  was  chosen  to  represent  a  hound  and 
un-free  will.  It  is  nearly  allied  to  other  technical  ex- 
pressions of  Poman  Jurisprudence,  nectere  and  nexum  con- 
trahere,  contractus  solvere  and  solutio  (h). 


(d)  See  vol.  iii.  §  i. 

(e)  Savigny,  Oblig.  i.  §  3. 

(/)  See  Do7ieUuSf  Hb.  xii.  c.  iv. 

(g)  Inst.  lib.  iii.  t.  xvi.  1. 

(h)  The  true  technical  sense  of  ohligatio  has  been  pointed  out,  but 
it  should  be  observed  that  this  expression  sometimes  denotes  the 
groundwork  or  origin  oi  any  legal  relation,  as  in  this  passage,    "In 

I  1  2 
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DCI.  Every  convention  is,  the  Eoman  lawyers  said,  of 
two  kinds.  Both,  indeed,  proceed  from  the  free-will  of 
individuals ;  but,  having  regard  to  its  origin,  it  appears 
that  one  is  sanctioned  by  the  general  usage  of  civilized 
nations  {conventio  jure  gentium)  {i)  ;  the  other  is  confirmed 
by  a  particular  municipal  law  {legitima  conventio)  (k). 
Having  regard  to  the  operation  and  effect  of  a  convention, 
the  same  proposition  may  be  thns  stated :  a  convention 
may  generate  a  naturalis,  i.e.  a  juris  gentium  ohligatio,  or 
a  civilis  ohligatio  (l). 

Thus,  though  both  have  the  same  origin  (m),they  were 
not  always  attended  with  the  same  result. 

The  civil  obligation  was  also  enforceable  by  a  civil  action 
{parit  actionem) ;  the  natural  obligation  was  not  so  enforce- 
able {non  parit  actionem,  sed  exceptionem) ;  as  will  be  seen 
when  the  particular  species  of  ohligatio  called  contractus  is 
discussed ;  in  which  this  distinction  of  obligations  into 
those  enforceable  and  those  not  enforceable  by  action, 
receives  its  fullest  and  clearest  illustration  (n). 


tutela  ex  una  ohligatione  duas  esse  actiones  constat " — (Dig.  lib.  xxvii. 
t.  iii.  1,  §  21  ;  see  Savignij,  Ohlig.  i.  §  3,  note  (k),  for  this  and  other 
instances)  ;  sometimes  also  the  pawning  or  pledging  of  a  thing,  because 
thereby  a  legal  relation  arises  with  respect  to  the  thing,  similar  to  that 
of  the  debitor,  in  the  case  of  an  ohligatio.  Thus  we  find  the  expressions 
ohligatio  prcediorum  and  nectere  pignori.  Savigny,  Ohlig.  uhi  sup.  note  (l) ; 
Dig.  lib.  ii.  t.  xiv.  52,  §  2  ;  lib.  xiii.  t.  vii.  27. 

(i)  "Juris  gentium,  non  quae  inducitur  jure  gentium,  sed  qupe, 
inducta  ab  hominibus,  jure  gentium  probatur  valetque  ad  agendum." 
— Donellus,  lib.  xii.  c.  ix.  3. 

(k)  "  Non  quffe  inducta  sit  lege,  sed  quae  lege  aliqua  confirmetur." 
—Ihid. 

Vide  infra,  §  dcv.,  note  (6),  on  the  distinction  between  the  use  of 
"  legitima  conventio,"  by  Paul  us  and  Ulpian. 

(0  Savigny,  Ohlig.  ii.  §  72. 

(m)  "  Non  enim  jus  inducit,  ut  quid  homines  conveniant  aut  paci- 
scantur  inter  se,  quae  cuivis  libera  sunt  :  sed  quae  ab  illis  sunt  pacta 
aut  conventa,  ea  jus  probat  aut  improbat,  ex  illis  actionem  dando,  ubi 
res  actionem  desiderat,  hie  denegando." — Donellus,  uhi  supra. 

(n)  Savigny,  Ohlig.  uhi  sup. 
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DCII.  It  is,  as  we  have  seen,  from  some  act  of  a  person 
that  the  ohligaiio  arises.  An  ohligatio  is  incurred  bj  an 
act  of  the  obligor  either  (1 )  with  or  (2)  without  his  con- 
sent. 

If,  with  his  consent,  he  has  bound  himself  to  another  to 
do  or  abstain  from  doing  something,  he  must  keep  his  faith. 
He  has  made  a  contract — "  Is  consensus  de  re  aliqua  prse- 
"  standa  contractus  est  "  (o) .  He  may  also  be  bound  with- 
out  his  consent  (_p),  in  two  instances — (1)  by  intermeddling 
in  the  affairs  of  another,  constituting  himself  his  agent  ; 
or  (2)  by  an  act  of  injury  done  to  another  (pp). 

In  the  former  case  he  is  bound  by  the  obligation  of 
what  the  Roman  Law  called  a  quasi  contractus ;  so  called 
because  this  intermeddling  is  neither  a  maleficium  nor  a 
contractus,  but  more  nearly  allied  to  the  latter  {q). 

In  the  latter  case,  the  obligor  has  either  committed  a 
crime,  or  done  an  accidental  injury  (more  or  less  venial)  to 
another.  He  is  thereby  bound  ex  delicto  or  maleficio,  or  ex 
quasi  delicto  or  maleficio.  Hence,  the  famous  fourfold 
division  of  the /ac^a  which  founded  a  civilis  ohligatio  (r)  in 
Eoman  Law.  Of  these  the  contract  is  of  the  greatest  im- 
portance. 

DCIII.  The  particular  relation  in  which  two  persons, 
between  whom  an  ohligatio  subsists,  stand  towards  each 
other,  is  designated  in  the  Roman  Law  by  the  technical 
expressions  of  creditor  and  dehitor,  creditum  and  dehitum. 
These  expressions  are  used  without  any  reference  to  the 


(o)  Donellus,  lib.  xii.  c.  v.  12. 

(p)  "Extra  consensum  duo  sunt  in  facto  nostro,  quae  nos  aliis  eo 
facto  ipso  jure  obligent,  rerum  alienarum  administratio  suscepta,  et 
delictum.'''' — Ibid. 

[(PP)  '*Obligamur  aut  re,  aut  verbis,  aut  simul  utroque,  aut  con- 
sensu, aut  lege,  aut  jure  honorario,  aut  necessitate,  aut  ex  peccato." 
Big.  lib.  xliv.  t.  vii.  52.] 

{q)  To  the  English  lawyer  an  illustration  is  offered  by  the  doctrine 
that  a  man  by  intermeddling  without  title  with  the  eifects  of  a  deceased 
person  becomes  Executor  de  son  tort. 

(r)  Donellus,  uhi  sup.  c,  v.  2. 
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origin  of  the  ohligatio,  thougli  in  the  earlier  period  of  the 
Roman  Law  they  were  restricted  to  the  case  of  a  loan. 
But  Gains  observes,  "  Creditorum  appellatione  non  hi  tan- 
"  turn  accipiuntur,  qui  pecnniam  crediderunt :  sed  omnes, 
"  quibus  ex  qualibet  causa  debetur  "  (s). 

DCiy.  Apart  from  the  advantage  incident  to  a  thorough 
and  philosophical  knowledge  of  the  subject  of  Obligations, 
some  acquaintance  with  the  nomenclature  and  reasoning 
of  the  Roman  Law  is  necessary  to  the  student  of  Private 
International  Law,  upon  two  grounds — First,  as  has  been 
already  mentioned,  in  order  that  he  may  understand  the 
true  meaning  of  the  language  of  the  commentators  upon 
this  law,  who  take  for  granted  (as  Grotius  in  his  treatise 
on  Public  International  Law  does),  in  their  readers,  a  know- 
ledge of  the  Roman  Law. 

Secondly,  because  the  Roman  Law  not  only  forms  the 
basis  of  the  Continental  Law  upon  this  subject,  but  also 
is  used  to  supply  the  deficiencies  and  silence  of  their 
positive  law  or  written  codes. 

This   latter    advantage   is    forcibly   pointed    out    in 
Savigny's  last  work  (t). 


(s)  Dig.  lib.  1.  t.  xvi.  11,  et  vide  10. 
(t)  See  Savigiiy,  Oblig.  i.  §  14 ;  ii.  §  76. 
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NOTE  TO  THE   FOREGOING  CHAPTEE. 


smith's    "  DICTIONARY    OP    GREEK    AND    ROMAN 


ANTIQUITIES 


>j 


(Obligationes.) 

"■  There  is  no  special  name  in  the  Roman  Law  for  a  right  against  a 
determinate  person  or  determinate  persons.  The  name  for  ownership 
is  Dominium,  to  which  is  opposed  the  name  Obligationes  as  descriptive 
of  rights  against  determinate  persons. 

"It  is  correctly  remarked  {Austin,  An  Outline  of  a  Course  of 
Lectures  on  General  Jurisprudence)  *  that  in  the  writings  of  the 
Roman  lawyers  the  term  ohligatio  is  never  applied  to  a  duty  which 
answers  to  a  right  in  rem,'  that  is,  a  right  which  is  good  against  all 
the  world.  But,  as  the  duty  answering  to  a  right  in  rem  is  only  the 
duty  of  forbearance,  that  is,  of  not  doing  anything  to  interfere  with 
the  right,  there  is  no  inconvenience  in  the  want  of  a  name  :  the  right 
to  the  exclusive  enjoyment  of  anything  (corpus)  is  ownership  ;  all 
other  people  are  not  owners  :  as  soon  as  an  act  is  done  which  is  an 
infringement  of  an  owner's  right,  or,  in  other  words,  a  delictum  (in  one 
sense  in  which  the  Romans  use  this  word),  an  obligation  arises  by 
force  of  such  act  (ohligatio  ex  delicto),  and  gives  the  injured  person  a 
right  of  action  against  the  wrong-doer," 
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CHAPTER  XXXI. 

CONTRACTUS    IN    ROMAN    LAW. 

DCV.  We  have  now  to  consider  that  source  of  Obliga- 
tion called  Contract. 

The  first  division  of  Conventiones  {a)  bj  the  Roman 
lawyers  relates  to  their 

1.  Historical  Origin;  viz. 

(i)  LegitimcB  Conventiones  {b), 
(ii)  Juris  Gentium  Conventiones. 

The  explanation  of  this  division  is  the  same  as  has  been 
given  with  respect  to  obligations,  of  which,  in  fact,  it  is 
only  an  application  to  that  particular  source  of  obligation 
called  Contracts, 

It  is  to  be  observed,  however,  that  the  jus  civile  recog- 
nized and  gave  effect  to — that  is,  rendered  iactionable,  sup- 

(a)  Dig.  lib.  ii.  t.  xiv.  De  Pactis. 

lb.  lib.  xliv.  t.  vii.  De  Obligationibus. 

Inst.  lib.  iii.  tt.  xiv.  xv.  xvi. 

Cod.  lib.  iv.  t.  X. 

Savigny^  Ohlig.  ii.  §  52. 

(6)  ["  Conventionum  autem  tres  sunt  species,  aut  enim  ex  publica 
causa  fiunt,  aut  ex  privata  :  privata  aut  legitima,  aut  juris  gentium. 
Publica  conventio  est,  quae  fit  per  pacem,  quoties  inter  se  duces  belli 
qusedam  paciscuntur." — Dig.  lib.  ii.  t.  xiv.  5,  et  vide  6,  7.]  Ulpian's 
expression  of  ^Hegitima  co7iventio"  referred  to  the  ancient  solemn 
contracts.  The  expression  as  used  by  Paulus  (ibid.  6),  '"'•  Legitima 
conventio  est  quae  lege  aliqua  confirmatur,"  is  totally  different — re- 
"erring  to  a  convention  not  properly  belonging  to  the  category  of  con- 
tract, but  accidentally  clothed  with  that  character  by  a  particular  lex. 

Savigny  {nbl  supra)  fully  explains  this  and  the  error  of  supposing 
that  this  passage  in  Paulus  warranted  the  notion  that  pactum  legitimum 
meant  a  pactum  on  which  an  action  might  be  brought  by  virtue  of  an 
Imperial  Constitution. 
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plied  with  a  causa — all  tlie  more  important  contracts  of 
the  Jus  Gentium,  as  the  contracts  of  Sale,  Loan,  Hiring, 
and  the  like. 

The  Legitima  Conventio  (c),  strictly  so  called,  dis- 
appeared in  the  Justinian  compilations. 

2.  The  next  division  relates  to  the  character  of  the 
contract,  whether  it  be  unilateral  or  bilateral ;  though,  as 
Savigny  remarks,  the  Roman  Law  had  no  strictly  technical 
expressions  of  this  kind  {d). 

The  unilateral  contract  presented  the  simplest  form  of 
obligation  ;  according  to  it  one  party  was  creditor,  another 
debtor. 

The  contracts  arising  from  Loan,  from  Promise  of  a 
Gift,  from  the  stipulatio,  belonged  to  this  division. 

The  bilateral  contract  is  illustrated  by  Sale,  Hiring, 
Partnership. 

Between  these  two  kinds,  and  partaking  of  the  nature 
of  both,  the  Romans  placed  the  Gommodatum,  Depositum, 
Mandatum. 

3.  Another  division  relates  not  to  the  legal  form  of  the 
contract,  but  to  the  object  of  the  contracting  parties — viz. 

The  division  into  contracts, — 

(i)  Which  had  for  their  object  the  exclusive  advantage 
of  one  party,  which  must,  of  course,  be  also  unilateral ;  as 
in  the  instance  of  the  Promise  of  a  Gift,  by  which  the  con- 
dition of  one  party  was  directly  bettered,  or  of  a  Depositum, 
by  which  the  condition  of  neither  party  was  directly 
bettered,  but  one  obtained  through  the  other  the  advan- 
tage of  security  for  his  property. 

(ii)  A  contract  which  had  for  its  object  the  advantage 
of  both  parties,  but  which  might  be  unilateral,  as  in  the 
case  of  a  Loan  for  Interest ;  bilateral,  as  in  the  case  of  a 
Sale  or  Hiring. 

This  division  is  called  by  modern  writers  conventio  lucra- 


(c)  E.g.  the  nexus — dotis  dictio—literarnm  ohligatio. 

(d)  Savigny,  Oblig.  ii.  §  52,  num.  2. 
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tiva  or  gratuita,  and  conventio  onerosa ;  but  these  are  not 
technical  expressions  of  Eoman  Law  (e). 

4.  Another  division  relates  to  the  particular  form  of 
action  by  which  certain  contracts  are  protected. 

(i)  Contractus  stricti  juris,  which  were  protected  by 
Actiones  stricti  juris,  or  condictiones. 

(ii)  Contractus  honce  fidei,  which  were  protected  by 
actiones  honce  fidei  (/). 

It  is  to  be  observed  that  this  division  is  not  identical 
with  the  division  into  legitimce,  and  juris  gentium  conven- 
^iowes,  though  sometimes  erroneously  supposed  to  be  so  {g). 

DCVI.  The  true  signification  of  the  word  "  obligatio  *' 
has  been  explained. 

It  is  also  of  importance  to  the  student  of  this  branch 
of  Private  International  Law  to  understand  accurately  the 
senses  in  which  the  Roman  Law  used  the  words  reus, 
correus,  conventio,  contractus,  pactum,  causa,  which  so  fre- 
quently occur,  both  in  the  compilations  of  that  Law  and  in 
the  commentaries  upon  it  (h). 

The  term  rei  {i)  comprises  all  the  parties,  whether  two 
or  more,  whether  cr editor es  or  debitor es,  to  an  obligatio. 
Sometimes  persons  under  the  same  obligations  are  called 
correi. 

Properly  and  technically  speaking,  conventio  is,  accord- 
ing to  the  Roman  Law,  the  genus,  of  which  contractus  and 
pactum  are  two  species  (k), 

(e)  Savigny,  Oblig.  ii.  §  52,  num.  3.  **Des  dispositions  k  titre 
gratuit  "  is  a  well-known  branch  of  French  Law. 

(/)  Savigny,  uhi  sup.  num.  2. 

(g)  lb.  §  72. 

(h)  lb.  i.  §  3,  ii.  §§  72,  73. 

{i)  ''  Reos  autem  appello  non  eos  modo  qui  arguuntur  sed  omnes 
quorum  de  re  disceptatur  :  sic  enim  olim  loquebantur." — Cic.  de  Or. 
lib.  ii.  43. 

"  Conventionis  verbum  generale  est,  ad  omnia  pertinens,  de  quibus 
negotii  contrahendi  transigendique  caus^  consentiunt  qui  inter  so 
agunt," — Dig.  lib.  ii.  t.  xiv.  1.  §  3. 

{k)  Pactum — conventum — pactio — conventio  are  often  used,  how- 
ever, as  the  general  names  for  any  agreements. 


ROMAN    LAW — CONTRACTUS.  491 

Contractus  is  the  convention  which  generated  a  civilis 
ohligatio,  and  therefore  founded  an  actio,  or  action  at  law. 
Pactum,  or  nudum  jpactum  {I),  generated  a  naturalis  ohli- 
gatio (m)  onlj,  and  therefore  did  not  found  an  action  at 
law,  but  only  the  defensive  rights  of  Equity  or  Prsetorian 
Law,  called  exceptio  [n)  and  retentio. 

This  form  of  the  civil  action  was  technically  called 
the  causa  of  the  contract  (o).  The  word  causa,  is,  indeed, 
sometimes  used  in  the  material  and  untechnical  sense  of 
the  motive  cause  (p),  but  the  former  is  the  proper  sense  ; 
and  it  is  a  mistake  of  Blackstone  (q)  and  Kent  (r),  indicat- 
ing a  most  superficial  acquaintance  with  the  Eoman  Law, 
to  consider  the  English  word  "  consideration  "  as  identical 
with  the  Eoman  causa. 

DC VII.  The  principal  division  of  the  subject  of  obliga- 
tion in  the  Roman  Law  related  to  its  effect  and  operation  ; 
and  with  reference  to  this,  conventions  were  divided  into 
those  upon  which  an  action  might,  or  might  not,  be 
brought. 

It  may  be  convenient  to  place  before  the  reader  in 
this  place  the  celebrated  language  of  Ulpian  incorporated 
in  the  Digest  (s)  : — "  Juris  gentium  conventiones  "  (he 
says)  "  qusedam  actiones  pariunt,  qusedam  exceptiones, 
"  Quse  pariunt  actiones,  in  suo  nomine  non  stant,  sed  '* 
(What  can  be  more  happily  expressed  ?)  "  transeunt  in 
'^  proprium   nomen  contractus,   ut    emtio,   venditio    .    .    . 

{I)  Vide  post,  further  observations  as  to  pactum  generally. 

(m)  This  distinction  of  naturalis  and  civilis  ohligatio  corresponds 
with  the  division  of  legitimse,  and  juris  gentium  conventiones,  mentioned 
before. 

(n)  Dig.  lib.  ii.  t.  xiv.  7,  §  4  ;  Mackeldey,  Syst.  Jut.  Rom.  lib.  ii. 
§  363. 

(o)  Savigny,  Oblig.  ii.  §  72. 

(p)  Puchta,  Pandekt.  §  257  : — *'  Si  quis  sine  causa  ab  aliquo  fuerit 
stipulatus,  deinde  ex  ea  stipulatione  experiatur." — Dig.  lib.  xliv.  t.  iv. 
2,  §3. 

{q)  Comment.  Book  ii.  chap.  xxx.  (vol.  ii.  p.  444.) 

(r)  Comment,  vol.  ii.  p.  463.  The  error  is  corrected  in  a  note  to 
the  edition  of  1851. 

(s)  Savigny,  Ohlig.  ii,  §  72. 
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Sed  et  si  in  alium  contractum  res  non  transeat,  subsit 
tamen  causa ;  eleganter  Aristo  Celso  respondit,  esse  obli- 
"  gationem.  .  ,  .  Sed  cum  nulla  subest  causa  prwter 
"  conventionem,  Mc  constat  non  posse  constitui  obliga- 
"  tionem.  Igitur  nuda  pactio  obligationem  non  parit,  sed 
"  parit  excep tionem  "  {t)» 

Originally,  therefore,  contractus  denoted  an  actionable 
convention,  and  pactum  one  not  actionable. 

In  course  of  time,  however,  the  stern  Civil  Law  yield- 
ed, and  conventions,  which  were  not  contractus,  became 
actionable;  and  though  the  distinction  remained,  so  to 
speak,  in  the  books,  practically  many  pacta  became 
actionable,  though  without  a  technical  name,  which  the 
glossators  endeavoured,  not  very  happily,  to  supply,  by 
speaking  of  vestita,  as  opposed  to  nuda  pacta  [u) .  Pactum, 
therefore,  cannot  be  always  considered  as  a  convention 
which  did  not  found  an  action. 

DCVIII.  Upon  this  division  of  contracts  into  action- 
able and  not  actionable,  the  Roman  Law  founded  the  four 
species  of  actionable  contracts  already  adverted  to  : — 
"  Obligationes  "  (both  Gains  and  Justinian  said)  "quse  sunt 
"  ex  contractu,  aut  re  contrahuntur,  aut  verbis,  aut  Uteris, 
*'  aut  consensu  "  {x). 


(t)  Dig.  hb.  ii.  t.  xiv.  7,  §§1,  2,  4  ;  e^  vide  ibid.  tit.  xiv.  45. 
' '  Divisionis  placitum,  nisi  traditione  vel  stipulatione  sumat  effectum 
ad  actionem,  ut  nudum  pactum,  nulli  prodesse  poterit."  And  again, 
Ulpian,  speaking  of  an  action  founded  on  a  promise  of  reward  for  dis- 
covering a  fugitive  slave,  says,  "  Et  quidem  conventio  ista  non  est 
nuda^  ut  quis  dicat  ex  pacto  actionem  non  oriri,  sed  habet  in  se 
negotium  aliquod  :  ergo  civilis  actio  oriri  potest,  id  est  prsescriptis 
verbis." 

Dig.  lib.  xix.  t.  v.  15. 

Cod.  lib.  ii.  t.  iii.  21-28  {De  Pactis). 

Savigny,  Ohlig.  ii.  §  72,  note  (e). 

See  also  Warnkonig^s  Institutiones  Juris  Romani  Privati,  p.  287. 

(u)  Savigny,  Ohlig.  ii.  §  73,  nn.  (x)  (y). 

(x)  Gains,  iii.  89.     List.  lib.  iii.  t.  xiii.  2  ;  tt.  xiv.  xv.  xxi.  xxii. 

[The  Digest  (lib.  xliv.  t.  vii.  1)  says,  "Obligationes  ex  contractu, 
aut  re  contrahuntur,  aut  verbis,  aut  consensu."] 
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DCIX.  Of  these  fonr  species  of  ohligationes  ex  contractu, 
two  {consensu,  re)  are  distinguished  in  principle  from  the 
two  other  ones  {verbis.  Uteris)  {y). 

The  causa  by  which  a  convention  passes  from  the  cate- 
gory of  pacta  and  enters  that  of  contractus,  and  becomes 
protected  by  a  civilis  ohligatio  or  actio,  is  either  res  or  con- 
sensus, 

a.  Be  contracta  ohligatio  is  the  title  of  a  contract  which 
was  originally  concluded  by  the  delivery  of  a  thing,  which 
the  donee  bound  himself  to  restore  to  the  donor.  And 
under  this  particular  aspect  this  contract  embraced  the 
four  species  of — 

1.  Mutui  datio. 

2.  Commodatum. 

3.  Depositum. 

4.  Pignus. 

y8.  Consensu  contracta  ohligatio  was  the  title  of  a  contract 
which,  on  the  ground  of  its  substance  and  contents,  was 
actionahle,  and  did  not  require  the  aid  of  any  technical  or 
external  causa. 

Under  this  contract  were  ranged  the  four  species  of — 

1.  Emtio,  venditio. 

2.  Locatio,  conductio. 

3.  Societas. 

4.  Mandatum. 

DCX.  The  two  remaining  kinds  of  contract  relate  to 
the  forms  of  the  particular  convention;  but  there  is  a 
more  {z)  general  aspect  under  which  this  contract  of  con- 
sent must  be  regarded :  according  to  the  Roman  jurist,  it 
had  for  its  object  not  only  the  giving  of  a  thing,  but  also 
the  doing  of  an  act ;  and  hence  arose  the  famous  division, 
which  has  found  its  way  into  modern  continental  juris- 


(y)  Savigny,  Obi  §  72. 
(z)  Ibid.  §  73. 
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prudence,  and  lias  been  even  eulogized  by  the  English 
Blacks  tone  (a). 

1.  Do  ut  des. 

2.  Do  ut  facias. 

3.  Tacio  ut  des. 

4.  Facio  ut  facias  (6). 

This  contract,  under  this  general  aspect,  did  not  pro- 
duce the  particular  actio  commodati  or  depositi,  but  an  actio 
which  comprehended  all  cases  under  the  name  of  actio 
jprcescriptis  verbis  or  actio  civilis. 

ry.  Verhorum  ohligatio  is  the  title  of  a  contract  which 
was  entered  into  through  the  medium  of  the  spoken  ques- 
tion of  the  Creditor  and  the  answer  of  the  Debtor,  both 
conducted  according  to  a  set  form  of  words  (c) :  hence 
arose  the  unilateral  contract  which,  under  the  name  of 
Stipulatio,  was,  until  the  time  of  Justinian,  the  peculiar 
and  favourite  form  of  Roman  convention,  and  under  which 
title  some  of  the  most  important  doctrines  relating  to  Obli- 
gation and  Contract  are,  even  in  the  Justinian  compila- 
tions, discussed  (d), 

S.  Literarum  ohligatio  was  the  title  of  a  contract  which, 
before  the  time  of  Justinian,  was  concluded  through  a 
particular  form  of  written  words,  and  founded  on  the 
domestic  manners  of  the  old  Roman  citizens  with  respect 
to  money  transactions  (e). 

(a)  Commentaries,  Book  ii.  chap.  xxx.  (vol.  ii.  pp.  445-5.) 
(6)  Sometimes  (Warnkonig,  Instit.  §  350)  called  contractus  inno- 
mmati,  or  incerti,  but  improperly  according  to  Savigny. 

(c)  "Dare  spondes?  Spondeo,"  cf,  Plautus,  Captivi,  act.  iv. 
seen.  ii.  118. 

["Dabis?  Quidni?"  Dig.  lib.  xlv.  t.  i.  1,  §  2.  "Spondes? 
Spondeo.  Promittis  ?  Promitto.  Fidepromittis  ?  Fidepromitto.  Fide- 
jubes  ?    Fidejubeo.     Dabis  ?  Dabo.     Facies  ?  Faciam. "     Inst.  lib.  Hi. 

t.  XV.  1.] 

(d)  [Dig.  lib.  xlv.  t.  i.  List.  lib.  iii.  t.  xv.]  Warnkonig,  Instit. 
§452. 

(e)  [Inst.  lib.  iii.  t.  xxi.]  Mackeldey,  Syst.  lib.  ii.  §  414.  See  his 
very  learned  note. 
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CHAPTER  XXXII. 

OBLIGATIONS — ENGLISH    LAW. 

DCXI.  The  Law  of  England  and  of  tlie  United  States 
of  North  America  upon  the  subject  of  Obligation  [a)  is 
principally  derived  from  the  following  sources  : 

a.  The  judgments  of  Courts  of  Common  Law  (aa). 
13.  The  Statute  of  Frauds  (&). 
7.  The  judgments  of  the  Courts  of  Equity. 
And  to  these  may  be  added,  with  respect  to  some  of  the 
States  which  constitute  the  great  North  American  Republic, 
B.  The  Roman  Law. 
DCXII.  The  Common   Law  (c)  of  England  considers 


(a)  English  authorities  referred  to  :  Blackstone's  Commentaries, 
book  ii.  c.  XXX.  Title  by  Contract.  Stepheti's  Commentaries^  book  ii. 
pt.  ii.  ch.  V. 

The  Laiv  of  Vendors  and  Purchasers  of  Estates,  by  E.  Sugden,  Lord 
St.  Leonards,  especially  c.  iv.  Of  Parol  Agreement,  general  construc- 
tion of  statute. 

Smithes  Law  of  Contracts. 

Addlson^s  Law  of  Contracts. 

United  States  authorities  : 

Kenfs  Comm.  vol.  ii.  lecture  39.     [The  starred  paging  is  given.] 

[(aa)  In  England  the  Courts  of  Common  Law  and  Equity  have  now 
been  fused  into  one  Supreme  Court  of  Judicature,  which  administers 
both  law  and  equity,  giving  all  the  remedies  which  before  the  fusion 
either  set  of  Courts  could  give  (36  &  37  Vic.  c.  66)  ;  and  a 
similar  fusion  has  been  made  in  Ireland  (40  &  41  Vic.  c.  57).] 

(6)  This  Statute  is  generally  adopted  throughout  the  United 
States  of  North  America  with  the  exception  of  Louisiana.  Kent, 
vol.  ii.  p.  494. 

(c)  Blackstone  remarks  (book  ii.  c.  xxx.,  vol.  ii.  p.  443)  that 
"almost   all   the   rights  of  personal  property   (when   not   in   actual 
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obligations  only  under  the  category  of  contracts,  which  it 
technically  divides  into  three  classes — 

i.  Contracts  by  .matter  of  record, 
ii.  Contracts  under  seal  or  by  deed,  called  covenants, 
iii.  Contracts   not   under  seal  or   by  deed,  called 
simple  contracts,  or  contracts  by  parol. 

Practically,  however,  the  two  latter  classes  are  alone  of 
importance. 

DCXIII.  The  Common  Law  defines  a  Contract  as  an 
agreement  of  two  or  more  persons,  upon  sufficient  con- 
sideration, to  do  or  not  to  do  a  particular  thing.  The 
agreement  may  convey  an  interest  in  possession ;  as  when 
goods  are  delivered  and  the  price  paid,  that  is,  a  contract 
executed.  Or  it  may  convey  an  interest  in  futuro  or  in 
action ;  as  where  a  vendor  agrees  to  sell  and  deliver  goods, 
and  a  vendee  agrees  to  accept  and  pay  for  them  at  a  future 
time,  that  is,  an  executory  contract.  It  also  considers  Con- 
tracts as  express  or  implied, — the  former  when  the  parties 
express  their  meaning,  the  latter  when  the  law  presumes  a 
contract  for  some  value  given  or  service  rendered. 

The  term  "  Consideration  "  is  of  great  importance  in 
English  Law;  it  means,  speaking  generally,  a  compensation, 
a  quid  pro  quo  of  an  adequate  character,  moving  from  the 
promisee,  promised  by  him,  not  by  a  third  party  (d),  to  the 
promisor,  an  inducement  not  of  morality,  affection,  or 
honour,  but  of  a  kind  which  municipal  law  can  estimate;  or, 
as  it  has  been  perhaps  best  defined,  ''  any  benefit  to  the 
"person  making  the  promise,  or  any. loss,  trouble,  or  in- 
"  convenience  to,  or  charge  upon,  the  person  to  whom  it  is 


possession)  do  in  great  measure  depend  upon  contracts  of  one  kind  or 
other,  or,  at  least,  might  be  reduced  under  some  of  them  ;  which, 
indeed,  is  the  method  taken  by  the  Civil  Law  ;  it  having  referred  the 
greater  part  of  the  duties  and  rights,  which  it  treats  of,  to  the  head  of 
Obligations  ex  contractu  and  quasi  ex  contractu^ 
{d)  Smithy  Contracts^  Lecture  IV. 
VOL.    IV.  K  K 
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"  made  "  (e).     The  consideration  must  not  be  contrary  to 
law,  public  policy,  or  good  morals. 

Such  a  consideration  is  essential  to  the  validity  of  a 
Contract  not  under  seal,  except  in  the  instance  of  bills  of 
exchange  and  negotiable  instruments  which  have  passed 
into  the  hands  of  third  parties — that  is,  of  innocent  in- 
dorsees— without  notice  of  the  original  defect  (/). 

The  mistake  which  English  lawyers  and  writers  on  la,w 
make  in  supposing  that  they  are  following  the  Roman  Law 
when  they  apply  the  maxim  ex  nudo  jpacto  non  oritur 
actio,  and  imagine  that  the  English  technical  word  "  con- 
Bideration  "  and  the  Roman  technical  word  "  causa  "  are 
convertible  terms,  has  been  already  remarked  upon  {ff\ 

This  necessity  of  showing  or  proving  a  consideration  is 
also  of  importance,  because  it  is  the  mark  of  distinction 
between  what  are  called  Simple  Contracts,  and  Contracts 
by  Deed.  In  the  case  of  the  latter,  the  law  presumes,  on 
account  of  the  solemnity  of  their  form,  that  they  have  been 
made  upon  a  good  and  sufficient  consideration. 

The  presumption,  however,  may  be  rebutted  by  showing 
that  it  was  founded  on  an  illegal  and  immoral  consideration. 

By  proving  this,  a  man  may  defend  himself  from  his 
liability  to  a  contract  expressed  by  deed,  but  not  by  showing 
that  there  was  no  consideration. 

DCXIV.  The  English  Law  about  written  contracts  not 
expressed  in  deeds,  involves  some  very  subtle  considerations, 
especially  as  to  their  proof.  On  the  one  hand,  it  is  an  in- 
flexible rule  that  a  contract  reduced  into  writing  shall  be 
proved  by  that  writing  only,  and  shall  not  be  contradicted 
or  altered  by  contemporaneous  verbal  expressions.  On  the 
other  hand,  though  it  is  not  lawful  to  show  that  the  meaning 


(e)  Smith,  uhi  sup.     Kent,  vol.  ii.  pp.  463-465. 

(/)  The  settled  rule  in  England  and  in  the  North  American  United 
States. — Kent,  ibid.  p.  464,  and  cases  there  cited.  [See  Smith's  Mer- 
cantile Law,  Book  iii.  ch.  i.  §  8.] 

[(//)  Suprd,  §  dcvi.] 


ENGLISH    LAW — STATUTE    OF    FRAUDS.  49^ 

of  a  written  contract  was  varied  by  words  at  the  time  of 
making  it,  it  is  sometimes  lawful  to  show  that  it  was 
subsequently  so  varied,  that,  in  fact,  a  new  agreement  was 
made. 

But,  though  this  may  be  done  where  the  contract  is  one 
which  the  Law  does  not  require  to  be  in  writing,  yet,  where 
a  writing  is  necessary,  it  cannot  be  allowed  ;  for,  if  it  were, 
the  effect  of  the  verbal  evidence  would  be  to  turn  a  contract, 
which  the  Law  requires  to  be  in  writing,  into  one  partly  in 
writing  and  partly  in  words  (g). 

Where,  indeed,  parties  have  contracted  with  reference 
to  some  known  and  established  usage,  in  such  cases  the 
usage  is  sometimes  allowed  to  be  engrafted  on  the  contract, 
in  addition  to  the  express  written  terms.  Yet  even  in  such 
cases  the  English  Courts  never  admit  evidence  of  a  usage 
inconsistent  with  the  written  contract  (/i). 

DCXY.  The  foregoing  observations  relate  to  Con- 
tracts at  Common  Law — that  is,  to  contracts  not  governed 
by  any  Act  of  Parliament.  We  have  now  to  consider  them 
as  affected  by  the  Statute  of  Frauds.  This  Statute  was 
passed  in  1677,  the  twenty-ninth  year  of  fche  reign  of 
Charles  II.,  and  is  the  third  chapter  of  the  Statute-book  of 
that  year.  "  It  is  said  "  (as  Mr.  Smith  observes)  '^  to  have 
"  been  the  joint  production  of  Sir  Matthew  Hale,  Lord 
"  Keeper  Guilford,  and  Sir  Leoline  Jenkins,  an  eminent 
"  civilian  (i).  The  great  Lord  Nottingham  used  to  say  of 
''  it, '  that  every  line  was  worth  a  subsidy  ; '  and  it  might  now 
"  be  said  with  truth  that  every  line  has  cost  a  subsidy,  for 
"  it  is  universally  admitted  that  no  enactment  of  any 
''legislature  ever  became  the  subject  of  so  much  litigation. 
"  Every  line,  and  almost  every  word  of  it,  has  been  the 
"  subject  of  anxious  discussion,  resulting  from  the  circum- 
"  stance  that  the  matters  which  its  provisions  regulate  are 


(g)  Smith,  Contracts,  Lecture  II. 
(h)  Smith,  ibid. 

(i)  Vide  ayiU,  vol.  i.     Preface  to  First  Edition,  p.  xlii. 
K  k2 
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"  tliose  whicli  are  of  everyday  occurrence  in  the  course  of 
"  our  transactions  with  one  another  "  (k) . 

The  two  sections  which  mainly  affect  contracts  are  the 
4th  and  the  17th  (l).  The  4th  section  enacts,  '-'That  no 
"  action  shall  he  brought  (m)  to  charge  any  executor  or  ad- 
"  ministrator  upon  any  special  promise  to  answer  damages 
"  out  of  his  own  estate ;  or  whereby  to  charge  the  defendant 
"  upon  any  special  promise  to  answer  for  the  debt,  default, 
'^  or  miscarriage  of  another  person ;  or  to  charge  any  person 
''  upon  any  agreement  made  upon  consideration  of  marriage ; 
"  or  upon  any  contract  or  sale  of  lands,  tenements,  or 
"  hereditaments,  or  any  interest  in  or  concerning  them ;  or 
"  upon  any  agreement  that  is  not  to  be  performed  within 
*'  the  space  of  one  year  from  the  making  thereof ;  unless 
"  the  agreement  upon  which  such  action  shall  be  brought, 
"  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
"  and  signed  by  the  party  to  be  charged  therewith,  or  some 
"  other  person  thereunto  by  him  lawfully  authorised." 
The  words  "  no  action  shall  he  brought "  in  this  Statute  have 
received  an  important  construction  in  their  bearing  upon 
that  class  of  contracts  which  belong  to  Private  Inter- 
national Law.  The  English  Courts  have  holden  that  this 
enactment  does  not  affect  the  solemnities  of  the  contract, 
but  only  the  rules  of  procedure.  And,  therefore,  though  a 
parol  contract,  within  the  fourth  section  of  the  Statute  of 
Frauds,  be  made  in  France,  and  be  valid  there,  yet  that  an 
action  on  it  will  not  lie  in  England  (n). 


(k)  Smith,  uhi  sup. 

[(I)  This  section  in  the  Revised  Edition  of  the  Statutes  is  numbered 
as  the  16th.] 

(m)  See  following  notes  as  to  meaning  of  these  words. 

(n)  Leroux  v.  Browne,  12  Common  Bench  Eep.  p.  801.  It  is  parcel 
of  the  procedure,  and  not  of  the  formalities  of  the  contract,  Mr. 
Justice  Maule  observes  in  this  case.  [See  Adams  v.  Clutterhuck, 
L.  JR.  10  Q.  B.  D.  at  p.  406,  where  Cave  J.  observes  that  the  very 
language  of  these  provisions  of  the  Statute  of  Frauds  ' '  indicates  that 
it  is  part  of  the  lex  fori  and  not  of  the  lex  loci.'''] 
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The  1 7th  section  provides,  that  "  no  contract  for  the  sale 
"  of  any  goods,  wares,  or  merchandises  for  the  price  of  10?. 
"  or  upwards  shall  he  allowed  to  he  good  (o),  except  the  buyer 
"  shall  accept  part  of  the  goods  so  sold,  and  actually 
"  receive  the  same ;  or  give  something  in  earnest  to  bind 
"  the  bargain,  or  in  part  of  payment ;  or  that  some  note 
"  or  memorandum  in  writing  of  the  said  bargain  be  made 
"  and  signed  by  the  parties  to  be  charged  by  such  contract, 
"  or  their  agents  thereunto  lawfully  authorised  "  [p) . 

The  intention  of  the  legislature  was  "  to  comprehend 
"  within  the  4th  and  17th  sections  the  subject  matter  of 
*'  every  jparol  Contract,  an  uncertainty  in  the  terms  of 
"  which  was  likely  to  produce  perjury"  [q), 

DCXVI.  There  is  another  Statute  which,  as  it  had 
for  one  of  its  objects  to  prevent  the  evasion  of  the  Statute 
of  Frauds,  ought  to  be  mentioned  in  this  place  ;  it  cannot 
be  better  introduced  than  in  the  words  of  Mr.  Smith : 
"  After  the  4th  section  of  the  Statute  of  Frauds  had  ren- 
"  dered  verbal  guaranties  unavailable,  it  became  the 
"  fashion  in  such  cases  to  bring  actions  upon  the  case  for 
''false  representations,  under  circumstances  in  which,  be- 
"  fore  the  Act,  the  transaction  would  have  been  looked  on 
"  as  one  of  guaranty.  For  instance,  if  A.  went  to  a 
"  tradesman  to  persuade  him  to  supply  goods  to  B.,  by 
"  assuring  him  that  he  should  be  paid  for  them,  the 
"  tradesman,  in  case  of  B.'s  default,  could  not,  it  is  true, 
"  bring  an  action  of  assumpsit  as  upon  a  warrant}^  because 
"  there  was  no  Avritten  memorandum  of  what  passed ;  but 
"  he  brought  an  action  on  the  case,  in  which  he  accused 
"  A.  of  having  knowingly  deceived  him  as  to  B.'s  ability 


(o)  See  Beade  v.  Lamb^  6  Exchequer  Reports,  p.  130,  for  effect  of 
the  words,  "no  contract  shall  he  good,"  in  17th  section,  as  contrasted 
with  ^^  no  action  shall  he  hrought,"  in  4th  section.  This  case  is  at 
variance  with  the  prior  one  of  Garrington  v.  Roots,  2  Meeson  <h  Welsby'tt 
Rep.  p.  248. 

[(p)  See  Addison,  Law  of  Contracts,  ch.  ii.  s.  2.] 

(q)  Kent,  ii.  p.  494,  note  {a). 
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"  to  pay  ;  and  if  the  jury  thought  this  case  made  out  "  (as 
a  jury  composed  of  tradesmen  were  very  apt  to  do),  "he 
"  succeeded  in  his  action,  and  received  pretty  nearly  the 
"  same  sum  as  he  would  have  done  if  there  had  been  a 
"  guaranty  (^^)."  However,  as  this  was  a  palpable  evasion 
of  the  Statute  of  Frauds,  the  legislature  put  an  end  to  it 
by  enacting,  in  Statute  9  Geo.  IV.  c.  14,  s.  6,  commonly 
called  Lord  Tenterden's  Act,  "  that  no  action  shall  be 
*'  brought  whereby  to  charge  any  person  upon  or  by  reason 
''  of  any  representation  or  assurance  made  or  given  con- 
"  corning  or  relating  to  the  character,  conduct,  credit, 
''  ability,  trade,  or  dealings  of  any  other  person,  to  the  in- 
''  tent  or  purpose  that  such  other  person  may  obtain  credit, 
"  money,  or  goods  upon  \_sic],  unless  such  representation 
"  or  assurance  be  made  in  writing,  signed  by  the  party  to 
"  be  charged  therewith  "  (r). 

DCXVII.  The  English  Courts  of  Equity  [till  their  fusion 
into  the  Supreme  Court  of  Judicature  as  already  men- 
tioned (rr)]  exercised  a  divisum  impermmwpon  some  sub- 
jects with  the  Courts  of  Common  Law  (s) ;  thus  the  subject 
of  agreements  belonged,  in  some  respects,  to  either  forum. 

DCXYIIL  The  High   Court  of  Admiralty  (t)   [took] 

(qq)  Smithy  Cot dr acts,  Lecture  III. 

(r)  For  leading  cases  on  the  construction  of  this  Statute,  see 
Lyde  v.  Barnard,  1  M.  dc  W.  JRep.  p.  101  ;  Swan  v.  Phillips,  8  Adol- 
phns  (h  Ellis  Rep.  p.  457  ;  Devaux  v.  Steinheller,  6  Binghamh  New 
Gases,  p.  84  ;  [Smith's  Leading  Cases,  vol.  i.,  notes  fco  Chandelor  v. 
Lopus.']  See  also  the  Mercantile  Law  Amendment  Act,  1856,  19  & 
20  Yict.  c.  97,  s.  3. 

[(rr)  Where  Common  Law  and  Equity  conflict.  Equity  now  prevails. 
S.  C.  J.  Act,  1873,  s.  25,  subs.  11.      Vide  sup.  §  dcxi.  n.  {aa).  ] 

(s)  See  Kent,  vol.  iv.  p.  163,  note  {d)  ;  an  important  note  on  the 
variety  of  customs  in  the  diflferent  States  of  the  Union  as  to  the  es- 
tablishment of  separate  Courts  of  Equity  and  Common  Law,  or  blend- 
ing the  powers  of  both  in  one  tribunal.  See  also  Storifs  Comment, 
on  Equity  Jurisprudetice,  vol.  i.  c.  i.  [The  Court  of  Chancery  in 
England  is  now  represented  by  the  Chancery  Division  of  the  High 
Court  of  Justice,  36  &  37  Vic.  c.  66,  ss.  16,  31.] 

(f)  The  Court  of  Admiralty  of  the  Cinque  Ports,  within  its  limited 
[local]  jurisdiction,  [still  has  cognizance  of  similar  matters]. 
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cognizance  of  certain  maritime  contracts.  [This  Court, 
also,  has  been  fused  into  the  Supreme  Court  of  Judica- 
ture, and  is  now  represented  by  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court  of  Justice.] 

DCXIX.  Whatever  practical  advantage  the  French 
Civil  Code  may  derive  from  its  arrangement  of  this  subject, 
it  cannot  be  denied  that  it  is  open  to  grave  theoretical 
objections.  It  reverses  the  philosophical  and  proper  order 
of  things,  by  treating,  first,  of  Contract,  (u)  a  particular 
source  of  Obligation ;  and,  secondly,  of  Obligation  generally. 
The  third  title  of  the  third  book  of  the  Code  is  "  Des  Gon- 
"  trats  on  des  Ohligations  conventionnelles  en  general.^'  The 
fourth  title  of  the  same  book  is  "  Des  Engagements  qui  se 
''  forment  sans  convention.''  Under  the  former  title  the  Code 
lays  down  the  general  principles  which  govern  all  conven- 
tions, whether  they  have  a  specific  legal  title  or  not ;  and 
refers  the  particular  rules  of  Law  which  govern  particular 
contracts  to  the  titles  under  which  they  are  treated,  such 
as  Marriage,  Sale,  Lease,  Partnership,  Agency  ;  and  allots 
to  contracts  belonging  to  commerce,  technically  so  called, 
a  particular  law  with  particular  rules  {v). 

DCXX.  These  Gontrats  or  Ohligations  conventionnelles 
assume  the  following  legal  designations : 

i.  Synallagmatique  or  bilateral,  when  the  two  contract- 
ing parties  reciprocally  bind  themselves  to  each  other. 

ii.  Gommutatif,  when  each  contracting  party  engages 


[(u)  A  contract  is  thus  defined  : — "  Le  contrat  est  une  convention 
par  laquelle  une  ou  plusieurs  personnes  s'obligent,  envers  une  ou 
plusieurs  autres,  a  donner,  a  faire,  ou  a  ne  pas  faire  quelque  chose." — 
Code  Civil,  art.  1101.] 

(v)  Code  Civil,  liv.  iii.  tit.  iii.  art.  1107: — "  Les  contrats,  soit 
qu'ils  aient  une  denomination  propre,  soit  qu'ils  n'en  aient  pas,  sont 
soumis  a  des  regies  generales,  qui  sont  I'objet  du  present  titre.  Les 
regies  particulieres  a  certains  contrats  sont  etablies  sous  les  titres 
relatifs  a  chacun  d'eux  ;  et  les  regies  particulieres  aux  transactions 
commerciales  sont  etablies  par  les  lois  relatives  au  commerce." — See 
Rogron,  Code  Napoleon  explique,  for  a  clear  and  concise  commentary 
on  these  heads  (Paris,  1853). 
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himself  to  give  or  do  something  which  is  considered  as 
an  equivalent  for  what  has  been  given  to  or  done  for  it. 
When  the  equivalent  is  contingent  upon  the  uncertain 
event  of  gain  or  loss  to  the  party,  the  contract  is  called 
aleatoire  (w). 

iii.  De  bienfaisance  is  the  name  of  a  contract  in  which 
one  of  the  parties  procures  from  the  other  a  purely  gratui- 
tous advantage  {x). 

iv.  A  titre  onereux  is  the  name  of  a  contract  which 
obliges  each  of  the  parties  to  give  or  to  do  something. 

DCXXI.  Under  the  title  "  Des  engagements  qui  se  for- 
"  ment  sans  convention  "  are  comprehended  the  following 
obligations  : — 

i.  Those  which  are  imposed  by  the  Law,  and  altogether 
without  the  consent  of  the  individual ;  such  are  the  obliga- 
tions which  arise  from  the  fact  of  vicinage  between  neigh- 
bours ;  such  too,  according  to  this  Law,  is  the  obligation 
of  accepting  the  office  of  Tutor. 

This  class  of  obligations  is  distinguished  in  principle 
from — 

ii.  Those  which  arise  from  the  personal  acts  of  the  in- 
dividual, which  acts  maybe  of  two  kinds,  lawful  or  unlaw- 
ful :  from  the  personal  lawful  act  flow  the  obligations  {en- 
gagements) called  quasi-contrats ;  from  the  unlawful  inten- 
tional act  termed  delit,  and  the  unlawful  unintentional  act 
termed  quasi-delit,  flows  the  obligation  of  repairing  the  in- 
jury to  the  individuals,  with  or  without  the  punishment 
of  the  wrongdoer  by  the  State. 

[DCXXI.A.  The  Civil  Code  of  Italy  adopts  a  somewhat 
different  arrangement.  The  fourth  Title  of  the  third  Book 
is  ^^  Delle  Obbligazioni  e  dei  Gontratti  in  genere^    The  first 


{w)  See  Code  Civil,  art.  1964. 

(cc)  Rogronsa.y&  (note to  art.  1105): — **  Par  exemple,la  donation  faite 
8ans  charges  ;  si  elle  en  ^tait  grev^e,  elle  serait  mixte,  c'est-k-dire 
d,  titre  onereux,  jusqu'a  concurrence  de  la  valeur  des  charges,  et  de 
bienfaisance  pour  le  reste." 
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chapter  of  this  Title  is  headed  Delle  cause  delle  ohhltgazioni, 
and  begins  at  once  by  enumerating  as  sources  of  obligation 
the  Law,  and  the  four  other  sources  arising  from  acts  of 
the  individual,  viz.  contratto,  quasi- contraito,  delitto,  and 
quasi-delitto  (y) .  Each  of  these  four  is  treated  of  in  turn, 
after  which  the  remaining  chapters  of  the  Title  deal  with 
the  different  kinds,  the  effects,  the  methods  of  extinguish- 
ing, and  the  proof,  of  Obligations  {z) . 

The  Dutch  Civil  Code  devotes  the  whole  of  its  third 
Book  to  OhligSiiions  {Verhindtenissen) ,  which  are  described 
at  the  outset  as  arising  always  either  from  agreement  or 
from  the  Law  (a). 

The  Prussian  Civil  Code  treats  of  contracts  more  shortly 
under  the  head  of  "  Vertrage,"  and  interprets  "  Yertrag  " 
as  the  mutual  consent  to  the  acquisition  or  alienation  of 
a  right  (6).] 

[(y)  Art.  1097.  *'Le  obbligazioni  derivano  dalla  legge,  da  contratto 
o  quasi-contratto,  da  delitto  o  quasi-delitto." 

(z)  Arts.  1098  to  1377.  The  definition  of  Contract  is  *'  II  contratto 
h  V  accordo  di  due  o  piii  persone  per  constituire,  regolare,  o  sciogliere 
fra  loro  un  vincolo  giuridico." 

(a)  Boek  III.,  Van  Verbindtenissen.  Titel  i.,  Van  Verbind- 
tenissen  in  het  algemeen.    Afdeeling  i. ,  Algemeene  bepalingen. 

Artikel  1269.  "  Alle  verbindtenissen  ontstaan  of  uit  overeen- 
komst,  of  uit  de  Wet." 

Art.  1270.  "  Zij  strekken  om  ietste  geven,  te  doen,  of  niets  te  doen." 

(b)  Theil  I.,   Titel  v.,  Von  Vertragen. 

§  1.  * '  Wechselseitige  Einwilligung  zur  Erwerbung  oder  Veraus- 
serung  eines  Rechtes  wird  Vertrag  genannt."] 
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NOTE   TO  CHAPTER  XXXII. 


J.  Chitty  (Jun.)  on  Contracts  (by  Russell,  11th  Ed.  1881)  pp.  1,  2. 

"The  term  'Obligation'  is  used  by  the  Roman  Jurists,  and  by 
Pothier.in  the  preliminary  article  to  his  treatise  on  Obligations,  as 
denoting,  in  its  proper  and  confined  sense,  every  legal  tie  which  imposes 
the  necessity  of  doing  or  abstaining  from  doing  any  act  ;  and  as  dis- 
tinguished from  imperfect  obligations,  such  as  charity  and  gratitude, 
which  impose  a  general  duty,  but  do  not  confer  any  particular  right ; 
as  well  as  from  natural  obligations,  which,  although  they  have  a 
definite  object,  and  are  binding  in  conscience,  cannot  be  enforced  by 
legal  remedy.  English  lawyers,  however,  generally  use  the  word 
obligation  in  a  more  strict  and  technical  sense,  namely,  as  importing 
only  one  particular  species  of  contracts,  that  is,  Bonds  ;  and  they  adopt 
the  term  '  Contract '  when  they  wish  to  convey  the  more  extensive 
idea  of  the  responsibility  which  results  from  the  voluntary  engagement 
of  one  individual  to  another,  as  distinguished  from  that  class  of 
liabilities  which  originates  in  torts  or  wrongs  unconnected  with  agree- 
ment. In  the  language  of  our  Law,  therefore,  the  general  term 
Contract  comprises  every  description  of  agreement,  obligation,  or  legal 
tie,  whereby  one  party  binds  himself,  or  becomes  bound,  expressly 
or  impliedly,  to  another,  to  pay  a  sum  of  money,  or  to  do,  or  omit  to 
do,  any  particular  act  ;  whereas  the  term  Covenant  is  properly  applied 
to  denote  a  contract  under  seal  ;  and  the  term  Agreement  is  rarely  used 
except  to  denote  a  contract  not  under  seal.  Whilst  the  term  Promise 
is  used  to  signify  any  mere  parol  engagement  by  one  person  with 
another,  where  there  is  no  consideration  for  the  promise,  nor  any 
corresponding  duty  on  the  part  of  him  to  whom  it  is  made. 

"It  is  not,  however,  very  material  to  consider  what  particular 
meaning  is  generally  attached  to  these  various  terms.  The  essential 
distinctions  between  the  diifferent  kinds  of  contracts  constitute  a  much 
more  important  subject  of  inquiry.  These  distinctions  are  clearly 
ascertained  ;  and,  as  they  assign  to  each  class  of  contracts  attributes 
and  consequences  of  the  most  marked  character,  they  demand  our 
notice  before  we  discuss  in  detail  the  proper  subject-matter  of  this 
work. 

"  Contracts,  or  obligations  ex  contractu^  are  of  three  descriptions, 
and  they  may  be  classed,  with  reference  to  their  respective  orders  or 
degrees  of  superiority,  as  follow  : — (1)  Contracts  of  Record,  (2)  Spe- 
cialties, (3)  Simple  Contracts." 
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CHAPTER   XXXIII. 

OBLIGATIONS — CONFLICT    OF    LAWS. 

DCXXII.  The  foregoing  sketcli  of  the  leading  prin- 
ciples of  the  Law  governing  Obligations,  adopted  by  the 
chief  countries  of  the  civilized  world,  has  shown  that  amid 
much  general  similarity  there  are  not  unimportant  points 
of  difference  between  them. 

We  are  now  led  to  consider  what  rules  International 
Comity  requires  to  be  adopted  in  those  cases  in  which  one 
and  the  same  Obligation  is,  in  some  of  the  stages  from  its 
inception  to  its  fulfilment,  subjected  to  the  jurisdiction  of 
different  countries  possessing  different  municipal  laws  upon 
the  subject. 

It  is  proposed  to  examine  the  question,  first,  with  respect 
to  The  Form,  and,  secondly,  with  respect  to  The  Sub- 
stance of  an  Obligation. 

DCXXIII.  First,  then,  we  have  to  inquire  which  Law, 
in  an  apparent  or  real  conflict  of  laws,  should  govern  The 
Form  ;  and  the  prosecution  of  this  inquiry  wiU  perhaps  be 
best  conducted  by  observing  the  following  order: 

1.  To  consider  what  are  the  true  principles  derived  from 
the  Reason  of  the  Thing,  having  especial  regard  to  the  ex- 
pression of  that  Reason  in  the  general  usage  of  civilized 
states  {droit  coutumier  general — allgemeines  Gewohnheits- 
recht) . 

2.  What  is  the  doctrine  relating  to  this  subject  of  the 
Conflict  of  Laws  in  the  jurisprudence  of  ancient  Rome. 

3.  What  are  the  express  provisions  of  modern  Codes. 

4.  What  are  the  rules  to  be  deduced  from  the  decisions 
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of  the  tribunals  in  England  and  the  United  States  of  North 
America. 

DCXXIV.  The  following  general  observations  appear 
to  apply  equally  to  all  the  foregoing  categories  : 

a.  The  distinction  between  the  Law  applicable  to  the 
form  and  that  applicable  to  the  substance  of  the  Obligation 
is  recognized  in  all  these  categories. 

13,  The  distinction  between  obligations  juris  gentium 
2ind  juris  privati  is  recognized  in  all  these  categories. 

7.  The  conflict  of  laws  may  ensue  from  two  causes, 
either  from  a  collision  between  different  laws  on  the  same 
subject  in  the  same  territory,  or  from  the  collision  of  different 
laws  in  different  territories,  on  the  same  subject  (a).  In  the 
first  instance,  the  con  flict  arises  from  the  change  of  the  law 
itself,  as  where  a  later  abrogates  or  repeals  an  earlier  law. 
In  the  second  instance,  the  conflict  arises  from  a  change  in 
the  condition  of  the  facts  or  the  person,  by  which  they  fall 
under  the  dominion  of  different  laws. 

DCXXV.  First,  then— 

What  are  the  true  principles  derived  from  the  Reason 
of  the  Thing,  and  how  has  that  reason  been  expressed  in 
the  usage  of  civilized  states  (6)  ? 

The  true  theory  of  the  subject  would  seem  to  require 
that  the  form  of  the  contract  should  be  regulated  by  the  Law 
of  the  place  of  its  fulfilment  or  execution. 

But  as  in  practice  it  often  happens  that  the  place  of 
fulfilment  is  far  removed  from  the  place  of  the  origin  of  the 
contract, — as  it  may  be  difficult  to  know  and  even  impos- 
sible (c)  to  follow  the  forms  prescribed  by  the  Law  of  the 


(a)  Savigny^  JR.  B.  viii.  s.  344. 

' '  Ortliche  Granzen  der  Herrschaf t  der  Rechtsregeln. 
"  Zeitliche  Granzen  der  Herrschaf  t. " 

(b)  Savigny,  ibid.  s.  381.     Bar,  §§  Ixvi.  et  seq. 

(c)  E.g.  The  Prussian  Law  requires  a  testament  to  be  made 
through  the  intervention  of  a  court  of  justice.  [Were  it  not,  there- 
fore, for  the  benefit  of  the  rule  locus  regit  actum,  a  Prussian  dying  in 
France  or  England  would  be  forced  to  die  intestate,  if  he  happened] 
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place  of  fulfilment  in  the  place  of  the  origin, — the  general 
usage  of  states,  increasing  in  force  ever  since  the  sixteenth 
century,  has  almost  universally  adopted  the  rule  which  is 
expressed  by  the  phrase  locus  regit  actum  (d), 

DCXXYI.  There  are,  however,  important  exceptions  to 
the  recognition  of  this  rule. 

i.  Foreign  jurists  (e)  hold  that  where  the  status  of  the 
Person  is  concerned  the  rule  is  inapplicable.  The  person 
who  is  a  minor  by  his  domestic  Law  cannot  become  a  major 
by  the  operation  of  foreign  Law,  nor  a  person  declared  in- 
famous by  the  former  become  rehabilitated  by  the  latter. 

The  rule  applies  oxilj  to  the  legal  form  in  which  the  ex- 
pression or  declaration  of  the  will  of  the  party  interested 
shall  be  couched. 

The  question  of  status  is  not  under  the  control  of  the 
will  of  the  person  interested,  but  is  under  the  authority  of 
the  State  of  which  he  is  a  member. 

ii.  The  legal  acts  of  a  person  are  of  a  twofold  character, 
and  there  is  an  important  difference  between  them. 

a.  There  are  legal  acts  which  can  be  done  anywhere  and 
are  wholly  unconnected  with  any  particular  place. 

fi.  There  are  legal  acts  which  are  necessarily  connected 
with  a  particular  place  (/) . 


not  to  have  made  his  will  before  he  entered  into  either  of  those  States. 
[See  Savigny,  ibid.  ss.  381,  382  (pp.  350  and  365  of  edition  1849, 
Berlin)  ;  Prussian  Code,  Theil  I.  Tit.  xii.  §§  66,  67  ;  and  infra, 
§  dcxli.,  note  (mm).] 

(d)  Story,  ss.  260,  261,  and  the  authorities  there  cited.  In  Guepratte 
V.  Young,  4  i)e  6r.  <fc  Sm.  p.  217,  it  is  laid  down  that  locus  regit  actum  is  a 
canon  of  general  jurisprudence,  and  must  be  assumed,  in  the  absence 
of  contrary  evidence,  to  apply  to  a  system  of  foreign  law.  [See  Smith's 
Leading  Cases,  vol.  i.,  notes  to  Mostyn  v.  Fahrigas.] 

Savigny,  ibid.  s.  381,  and  note  (c). 

Foelix,  liv.  ii.  t.  i.  c.  i.  ss.  73-85,  and  the  authorities  there  cited. 

P.  Voet,  De  Stat.  sect.  ix.  c.  ii.  §  9. 

Cf.  J.  Voet,  lib.  i.  tit.  iv.  (pars  secunda)  §  10,  ss.  13-15. 

(e)  Savigny,  ibid.  s.  381,  num.  i. 

(/)  An  English  court  has  holden  that  an  agreement  entered  into  in 
France,  but  intended  to  be  executed  in  England,  being  of  such  a  nature 
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To  the  former  class  belong  contracts  of  an  ordinary 
kind,  and,  in  tlie  opinion  of  foreign  jurists,  the  making  of 
a  Testament. 

To  the  latter  class  belong  perhaps  the  most  numerous 
and  most  important  of  those  acts  which  relate  to  the  Right 
to  Things — acts  which  are  so  intimately  connected  with 
the  Things  themselves,  upon  which  they  operate,  as  to  be 
necessarily  done  in  the  place  in  which  the  Things  are 
situated. 

Pre-eminent  among  such  acts  is  that  of  Tradition  [or 
Delivery]  ;  among  them  also  are  many  transactions  of  mere 
form,  such  as  the  act  connected  with  Bankruptcy  or  In- 
solvency, termed  the  Judicial  Cession  {cession  judiciaire 
— gerichtliche  Auflassung),  Enrolment  or  Registration  of 
mortgages  or  deeds,  and  others  of  a  like  character,  which 
can  only  be  duly  executed  before  a  particular  public  func- 
tionary and  at  a  particular  place. 

In  these  instances,  according  to  the  general  jurispru- 
dence of  States,  the  lex  rei  sitce  prevails  ;  and  it  is  to  be 
observed  that  this  rule  cannot  be  confined  to  Immoveable 
Things,  but  must  be  extended  sometimes  to  such  as  are 
Moveable,  as,  for  instance,  in  those  cases  in  which  the 
Tradition  of  the  Thing  itself  is  necessary.  "  In  every  dis- 
"  position  or  contract,"  Lord  Mansfield  said,  "  where  tie 
"  subject-matter  relates  locally  to  England,  the  Law  of 
"  England  must  govern  and  must  have  been  intended  to 
"  govern.  Thus,  a  conveyance  or  will  of  land,  a  mortgage, 
"  a  contract  concerning  stocks,  must  all  be  sued  upon  in 
"  England  ;  and  the  local  nature  of  the  thing  requires 
"  them  to  be  carried  into  execution  according  to  the  law 
*'  here  "  {g). 


that,  if  entered  into  in  England,  it  would  have  been  void  for  Cham- 
perty, cannot  be  executed  in  England  ;  Grellv.  Levy,  16  C.B.K.S, 
p.  73. 

(g)  Robinson  v.  Bland,  2  Burroid's  Rep.  p.  1079  ;  1  W.  Blackstone, 
Rep.  p.  269. 

Cf.  Donellus,  De  Jure  Civ.  lib.  xvii.  c.  xvii. 
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DCXXYIL  The  Eoman  Law  contained  no  special  pro- 
visions with  respect  to  contracts  affecting  immoveable  pro- 
perty ;  but  the  legislations  of  many  countries  require  that 
in  these  cases  the  lex  rei  sitce  shall  be  observed.  The 
Prussian  Code  does  so  in  express  terms  {h);  and  according 
to  that  Law,  inasmuch  as  all  contracts  for  a  value  of  above 
fifty  thalers  must  be  in  writing,  it  follows  by  almost  ne- 
cessary implication  that  all  immoveable  property  in  that 
country  can  only  be  transferred  by  a  written  instrument  (^) . 

The  English  Law  contains  a  like  provision  (j), 

DCXXVIII.  The  foregoing  observations  as  to  the 
stringency  of  the  rule  locus  regit  actum  are  subject  to  an 
important  limitation.  It  frequently  happens  that  the  form 
prescribed  by  the  place  in  which  the  act  is  done  is  not  ab- 
solutely necessary,  but  simply  what  jurists  call  facultative 
— that  is,  at  the  option  of  the  party  to  adopt  or  not,  leav- 
ing him  still  the  power  of  adopting  the  form  of  the  place 
to  which  the  act  really  has  reference. 

The  true  test  whereby  to  decide  whether  the  character 
of  the  lex  loci  be  or  be  not  facultative,  is  to  examine 
whether  the  object  of  it  be  to  favour  and  assist  the  parties 
and  to  facilitate  their  acts ;  if  so,  it  is  very  generally  ad- 
mitted that  it  is  facultative,  and  leaves  it  competent  to  the 
parties  to  adopt  the  form  of  the  place  in  which  the  act  is 
to  take  effect  (h) . 

Qh)  Savigny,  ibid.  s.  381,  num.  iii. 

Prussian  Code,  Theil  I.  Tit.  v.  §  115.  ["  In  alien  Fallen,  wo 
unhewegliche  Sachen,  deren  Eigenthum,  Besitz  oder  Nutzung  der 
Gegenstand  eines  Vertrages  sind,  miissen  wegen  der  Form  die  Gesetze 
des  Ortes,  wo  die  Sache  liegt,  beobachtet  werden."] 

(i)  Savigny,  ibid,  note  (e).  [See  the  Prussian  Code,  Theil  I.  Tit.  v. 
§§  131,  135  ;  Tit.  x.  §§  15-17  ;  Tit.  xxi.  §  233.] 

(j)  Vide  supra,  §  dcxv.,  notice  of  the  Statute  of  Frauds. 

(k)  Savigny,  ibid.  s.  381,  and  note  (o). 

Bodenburg,  De  Jure  qiwd  oritur  ex  statutorum  vel  consuetudinum 
diversitate,  tit.  ii.  c.  iii.  §  2. 

Fcelix,  ss.  83-84. 

Wdchter,  Die  Collision,  dec,  Archiv,  Band  xxv.  377-380. 

Hertius,  §§  10-23  [somewhat  doubtful]. 

SchUffner,  §  83,  doubtful. 
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DCXXIX.  The  proper  bearing  of  this  limitation  of  the 
rule  locus  regit  actum  upon  Testaments  will  be  considered 
hereafter  :  it  has  been  already  considered  in  its  relation  to 
Marriages  (1). 

DCXXX.  Savignj  agrees  with  those  jurists  who  reject 
any  limitation  of  the  rule  locus  regit  actum  arising  from 
the  circumstance  that  the  act  has  been  done  in  a  foreign 
country  for  the  purpose  of  evading  the  Law  of  the  domicil 
of  the  parties,  in  fraudem  legis  ;  for  instance,  for  the  pur- 
pose of  avoiding  an  expensive  form,  stamped  paper,  or  the 
like.  If  this  evasion  deserve  punishment,  it  should  be 
punished  by  fine  or  some  penalty  of  the  kind,  and  not  by 
invalidating  the  act  itself ;  at  all  events,  it  would  require 
a  positive  law  of  the  State  to  produce  this  effect. 

The  policy  of  England  on  this  point,  with  respect  to 
stamps  upon  Bills  of  Exchange,  made  out  of  the  country, 
but  meant  to  take  effect  in  it,  will  be  considered  here- 
after (11), 

DCXXXI.  Secondly— 

We  have  to  consider  whether  the  rule  locus  regit 
actum  has  its  root  in  the  Roman  Law,  and  what  are  the 
passages  therein  which  appear  to  relate  to  this  question 
of  jurisprudence. 

An  examination  of  these  passages  will  show  that  the 
rule,  however  wise  and  expedient,  is  in  reality  not  to  be 
found  in  the  Roman  Law.  "It  is"  (Wachter  (m)  says) 
"  incomprehensible  how  it  could  ever  have  been  attempted 
"  to  ground  such  a  proposition  upon  the  Roman  Law." 
Savigny  [and  Ecelix  are]  of  the  same  opinion,  {n) 

DCXXX  II.  The  passage  usually  relied  upon  as  proof 


(/)  Vide  supra,  §  ccccxxxviii. 

{II)  Vide  infra,  chap.  xlii. 

(m)  Wachter,  uhi  sup.  Band  xxiv.  246. 

(n)  Savigny,  R.  E.  viii.  s.  382.  ["Le  droit  romain  ne  contient  aucune 
disposition  qui  consacrat  le  principe  locus  regit  actum.''' — Fctlix,  liv.  i. 
tit.  i.  s.  74.] 
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that  the  Roman  Law  contains  the  rule  locus  regit  actum  is 
taken  from  an  opinion  of  Gains,  in  the  Digest,  upon  Evic- 
tions, "  Si  fundus  venierit,  ex  consuetudine  ejus  regionis, 
"  in  qua  negotium  gestum  est,  pro  evictione  caveri  opor- 
"  tet "  (o) ;  but  in  this  passage  Gains  says  nothing  about  the 
external  form  of  any  contract,  least  of  all  is  he  speaking  of 
any  compulsory  law  of  the  State  upon  the  subject  {p). 

He  is  speaking  not  of  rules  of  law,  but  of  certain  cus- 
toms as  of  facts,  and  of  their  consequences  in  a  matter  left 
to  the  free  will  of  the  contracting  parties  and  not  restrained 
by  any  imperative  or  necessary  law. 

The  same  remark  applies  to  another  sentence  cited  from 
an  opinion  of  Ulpian  in  the  book  "  De  diversis  regulis  juris 
"a7itiqui''  in  the  Digest  {q)  :  "Semper  in  stipulationibus 
"^  et  in  ceteris  contractibus  id  sequimur  quod  actum  est ;  aut 
"  si  non  pareat  quid  actum  est,  erit  consequens  ut  id  sequa- 
"  mur  quod  in  regione,  in  qua  actum  est,  frequentatur. 
"  Quid  ergo  si  neque  regionis  mos  appareat,  quia  varius 
"  f uit  ?  ad  id  quod  minimum  est  redigenda  summa  est." 

And  also  to  another  passage  from  an  opinion  of  Papi- 
nian  cited  in  the  book  De  usuris,  &c.,  in  the  Digest  (r)  : 
"  Cum  judicio  bonse  fidei  disceptatur,  arbitrio  judicis 
usurarum  modus  ex  more  regionis,  ubi  contractum  est,  con- 
"  stituitur  ;  "  and  here  the  citation  usually,  but  improperly, 
stops  ;  for  the  opinion  continues,  "  ita  tamen  ut  legi  non 
''  offendat."  Here  it  is  quite  clear  that  Papinian  is  not 
speaking  of  a  contract  made  in  a  foreign  country,  or  the 
words  would  have  been  to  the  effect,  that  the  Law  of  the 
foreign  country  should  only  be  so  far  applicable  as  it  was 
not  contrary  to  the  Roman  Law,  which  was  binding  upon 
the  judge. 


(o)  Dig.  lib.  xxi.  t.  ii.  6. 
(p)  Fcelix,  uhi  sup, 
WachteVy  uhi  sup.  Band  xxiv.  248. 
Savigny,  ihid.  s.  372  ;  s.  356,  num.  6.  nn.  (i),  (k). 
(q)  Dig.  lib.  1.  t.  xvii.  34. 
(r)  Dig.  lib.  xxii.  t.  i.  1. 
VOL.    IV.  L  L 
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DCXXXIII.  Perhaps  the  most  specious  passage  in 
favour  of  the  opinion  that  the  maxim  locus  regit  actum  is 
to  be  found  in  the  Roman  Law  is  the  following : — 

''  Si  non  speciali  privilegio  patrice  turn  juris  observatio 
"  relaxata  est,  et  testes  non  in  conspectu  testatoris  testi- 
"  moniorum  officio  functi  sunt ;  nuUo  jure  testamentum 
"  valet  "  (s). 

This  was  the  case  of  a  testament  made  without  the  ob- 
servance of  the  well-known  rule  of  Roman  Law,  that  the 
witnesses  should  be  in  the  immediate  presence  of  the 
testator,  "  in  conspectu  testatoris  "  {t). 

In  answer  to  a  question  made  bj  a  lady  called  Patroclia, 
probably  the  heiress  nominated  in  the  testament,  the  Em- 
perors Diocletian  and  Maximian  rescribed  that  the  testament 
was  null,  "  si  non  speciali  privilegio  (u)  patrice  tuce  juris 
"  observatio  relaxata  est." 

The  words  patriw  tuce  appear  at  first  sight  to  indicate  a 
collision  between  difiPerent  local  rights,  but  on  further  re- 
flection it  is  evident  that  the  patria  of  the  heiress  could  not 
be  a  circumstance  decisive  of  the  case.  It  is  not  said  where 
the  testament  was  made.  It  is  not  improbable  that  the 
testator  made  his  testament  at  his  own  home,  where  the 
heiress  was  also  domiciled.  The  Rescript  therefore  does 
not  enforce  the  application  of  the  locus  regit  actum  rule :  it 
simply  asserts  that  in  the  case  of  a  collision  between  a 
particular  and  a  general  Law  the  former  must  prevail, 
which,  Savigny  (x)  remarks,  is  an  unquestionable  proposi- 
tion. 

DCXXXIV.  The  next  passage  also  relates  to  a  testa- 
ment.   The  Emperors  Valerian  and  Gallienus  rescribed  : — 


(s)  Cod.  lib.  vi.  t.  xxiii.  9. 

(t)  So  it  is  afterwards  said  in  the  same  book  of  the  Code,  "  testes 
ipsos  audito  nomine  haeredis  suh  prsesentid  ipsius  testatoris  nomen 
hseredis  suis  subscriptionibus  declarare." — Cod.  lib.  vi.  t.  xxiii.  30. 

(u)  Frivileginm  here  means  a  particular  right  granted  by  an  Imperial 
constitution  to  the  town. 

(x)  R.  R.  viii.  s.  382. 
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"  Testamenti  tabulas  ad  hoc  tibi  a  patre  datas,  ut  in 
"  patriam  perferantur,  affirmans :  potes  illuc  perferre,  ut 
"  secundum  leges  moresque  locorum  insinnentur ;  ita  scilicet 
"  ut,  testibus  non  prsesentibus,  adire  prius  vel  pro  tribunali, 
"  vel  per  libellum  Rectorem  provincise  procures,  ac  permit- 
"  tente  eo,  honestos  viros  adesse  facias,  quibus  praesentibus 
"  aperiantur,  et  ab  his  rursum  obsignentur  "  (y). 

In  this  case  a  father,  absent  from  his  domicil,  remits 
before  his  death  his  testament  to  his  son,  desiring  him  to 
take  it  to  the  place  of  that  domicil.  The  Emperors  decide 
by  a  Rescript  that,  with  respect  to  the  opening  of  the 
testament  before  the  Court  of  the  place,  the  laws  and 
customs  of  that  place  shall  be  observed.  Here  is  no  mention 
of  any  collision  of  Laws,  but  only  of  the  true  rule  that 
judicial  procedure  shall  be  governed  by  the  lex  loci, 

DCXXXY.  The  next  passage  relates  to  a  case  of  Eman- 
cipation.  The  Emperors  Diocletian  and  Maximian  r escribed 
to  one  Herennius,  "  Si  lex  municipii,  in  quo  te  pater  eman- 
"  cipavit,  potestatem  Duumviris  dedit,  ut  etiam  alienigense 
"  liberos  suos  emancipare  possint ;  id  quod  a  patre  factum 
"  est  suam  obtinet  firmitatem"  {z). 

A  father  having  emancipated  his  son  before  the  Duumvirs 
of  a  city,  in  which  he  was  a  stranger,  the  validity  of  the 
emancipation  was  disputed. 

The  municipal  magistrates  did  not  possess  the  leg  is 
actio  as  a  general  rule,  but  only  by  way  of  special  privi- 
lege (a),  and  hence  the  doubt  in  this  case. 

The  Emperors  laid  down  the  law  that  the  validity  of  the 
act  depended  upon  the  provisions  of  the  Law  of  the  city. 
If  that  conferred  on  the  Duumvirs  the  legis  actio  with  power 
to  exercise  it  even  with  reg?Lrd  to  strangers,  the  transaction 
was  valid.  Most  truly  does  Savigny  say  that  there  is  not  the 
faintest  trace  in  this  case  of  any  collision  of  local  Laws  (aa). 

(y)  Cod.  lib,  vi.  t.  xxxii.  2. 
(z)  Cod.  lib.  \'iii.  t.  xlix.  1. 

(a)  Savigny^  Geschichte  des  R.  R.  im  MUlelalter,  Kap.  ii.  §  27. 
(aa)  Savigny,  System  des  R.  R.  viii.  s.  382.] 

ll2 
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DCXXXVI.  It  remains  to  notice  a  passage  sometimes 
cited  for  the  same  purpose  from  the  Canon  Law. 

*'  De  Francis  quidam  nobilem  mulierem  de  Saxonia 
'*  lege  Saxonum  duxit  in  uxorem ;  verum  quia  non  eisdem 
"  utuntur  legibus  Saxones  et  Francigense,  causatus  est  quod 
"  eam  non  sua,  id  est,  Francorum  lege  desponsaverat  (vel 
"  acceperat,  vel  donaverat),  dimissaque  ilia,  aliam  super- 
"  duxit.  Definivit  super  hoc  sancta  Synodus,  ut  ille  trans- 
"  gressor  Evangelicse  legis  subjiciatur  poenitentise,  et  a 
"  secunda  conjuge  separetur,  et  ad  priorem  redire  coga- 
tur"  (b). 

From  this  passage  it  would  appear  that  a  Frenchman 
had  married  a  Saxon  woman,  and  in  so  doing  had  followed 
not  the  French  but  the  Saxon  Law.  Having  lived  with  her 
many  years  and  had  children  by  her,  he  had  recourse  to  the 
flaw  in  the  mode  of  contracting  the  marriage,  repudiated 
her,  and  married  another  wife.  An  assembly  of  the  church 
pronounced  this  proceeding  culpable,  annulled  the  second 
and  declared  valid  the  first  marriage. 

Here  again,  Savigny  remarks,  is  no  mention  of  the 
collision  of  local  laws ;  indeed,  the  place  in  which  the  con- 
tract was  entered  into  is  not  mentioned.  The  decision  is 
founded  upon  the  doctrine  of  the  Canon  Law,  which  held 
the  first  marriage  to  be  binding  and  indissoluble,  and  that 
the  observance  of  this  or  that  custom  of  the  Civil  Law  was 
a  circumstance  of  no  significance  as  far  as  the  validity  of 
the  bond  was  concerned  (hh), 

DCXXXVII.  Whatever  therefore  may  be  the  soundness 
and  value  of  the  rule  locus  regit  actum,  it  derives  no  direct 
authority  from  any  passage  in  the  Roman  or  the  Canon 
Law,  which  are  the  foundations  of  all  Christian  Law. 

How  this  rule  came  to  be  discussed  by  the  Glossatores, 
and  first  adopted  by  Bartolus  in  the  matter  of  Testaments, 
[is  considered  at  length  by  Fcelix  (c).] 

(6)  X.  lib.  iv.  1.  1. 

[{hh)  Savigny,  R.  B.  viii.  s.  382.] 

(c)  Liv.  ii.  tit.  i.  s.  74.     [See  also  Bar,  §§4,  34.] 
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DCXXXVIII.  Thirdly— 

We  have  to  consider  whether  and  to  what  extent  the 
modern  Codes  of  Christian  States  have  expressly  incorpo- 
rated, amon^  their  provisions,  the  rule  locus  regit  actum  (d). 

DCXXXIX.  As  to  the  French  Law  on  this  subject.  It 
had  been  proposed  by  the  French  Government  to  introduce 
into  the  Code  the  following  provision :  "  La  forme  des  actes 
*'  est  reglee  par  les  lois  du  lieu  dans  lequel  ils  sont  faits  ou 
"  passes."  But  it  was  urged  that  this  provision  was  un- 
necessary for  acts  done  in  France  ;  as,  since  the  Eevolution, 
there  was  one  and  the  same  form  throughout  the  kingdom, 
and  that  if  it  were  intended  for  acts  done  out  of  the  kingdom, 
it  was  ultra  vires  of  the  French  legislation  ;  that  therefore 
it  must  be  confined  to  acts  done  by  Frenchmen  in  a  foreign 
state,  and  that  upon  this  hypothesis  the  proposed  article  was 
couched  in  too  general  terms ;  for  instance,  it  might  be 
holden  as  operating  to  validate  the  marriage  of  a  French 
minor,  in  a  state  governed  by  the  Law  of  the  Council  of 
Trent,  to  which  he  had  resorted  for  the  express  purpose  of 
marrying  without  the  paternal  consent. 

In  consequence  of  these  considerations  the  French 
Government  omitted  this  article.  Nevertheless,  Merlin 
observes  the  Gonseil  cfEtat  considered  the  rule  locus  regit 
actum  to  be  one  of  those  notorious  rules  which  do  not  re- 
quire the  express  sanction  of  the  legislature  (e).  The 
recognition  of  the  rule  is  implied  in  articles  47  and  999  (/) 


{d)  Foelix,  ibid.  s.  85,  et  seq. 

Savigiiy,  R.  R.  viii.  s.  382. 

(e)  Merlin,  Rep.  Loi,  YI.  ss.  7,  8. 

(/)  Art.  47.  "  Tout  acte  de  I'etat  civil  des  Fran9ais  et  des  etrangers, 
fait  en  pays  etranger,  fera  foi,  s'il  a  ^te  r^dige  dans  les  formes  usitees 
dans  ledit  paysy 

Art.  999.  "  Un  Fran9ais,  qui  se  trouvera  en  pays  Stranger,  pourra 
faire  ses  dispositions  testamentaires  par  acte  sous  signature  privee, 
ainsi  qu'il  est  prescrit  en  I'article  970,  ou  par  acte  authentique,  avec 
les  formes  usitees  dans  le  lieu  ou  cet  acte  sera  passe. " 

Art.  1317.  "L'acte  authentique  est  celui  qui  a  ii6  re^u  par 
officiers  publics  ay  ant  le  droit  d'instrumenter  dans  le  lieu  ou  l'acte  a  ^te 
r^dige,  et  avec  les  solennites  requises." 
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of  the  Code,  and  also,  according  to  Fo^lix  {g),  in  article 
170  (h). 

[The  Belgian  Civil  Code  merely  follows  the  French.] 

DCXL.  The  rule  locus  regit  actum  was  the  rule  which 
anciently,  and  previously  to  the  compilation  and  promulga- 
tion of  codes,  obtained  throughout  all  the  German  States  (i). 

DCXLI.  The  Prussian  Code  does  not  contain  any  re- 
cognition of  locus  regit  actum  as  a  general  principle. 

The  33rd  {j)  article  [of  the  Introduction]  might  appear 
to  derogate  from  it,  but  Savigny  {k)  points  out  that  this 
article  does  not  say  that  it  is  incompetent  to  strangers  to 
use  a  form  prescribed  by  a  particular  statute,  or  that  an 
act  adopting  such  a  form  would  not  be  valid,  but  that  only 
native  subjects,  and  not  foreigners,  are  bound  to  adopt  this 
form. 

In  all  matters  of  Contract  (I)  the  Prussian  Code  expressly 


(g)  Fcelix,  uhi  sup.  s.  85. 

(h)  In  the  words,  '  ^  S'il  a  et^  celebre  dans  les  formes  usitees  dans 
le  pays."     Art.  170. 

(i)  "  Die  uralte  in  ganz  Deutschland  von  jeher  geltende  Regel  locus 
regit  actum,  die  also  dadurch  von  Seiten  unserer  Gesetzgebung  die 
unzweifelhaf teste  Anerkennung  erhalt." — Savigny,  B.  B.  viii.  s.  382. 

[( j  )  Prussian  Code.     Einleitung. 

§  33.  "  Provincialgesetze  und  Statuten,  welche  die  ausserliche 
Feierlichkeit  einer  Handlung  bestimmen,  gelten  nur  bei  Handlungen, 
die  unter  der  Gericlitsbarkeit,  fiir  welche  das  Gesetz  gegeben  ist,  von 
den  ihr  unterworfenen  Personen  vorgenommen  werden." 

§34.  "Auch  Untertlianen  fremder  Staaten,  welche  in  hiesigen 
Landen  leben,  oder  Geschiifte  treiben,  miissen  nach  obigen  Bestim- 
mungen  beur6heilt  werden." 

§  35.  "Doch  wird  ein  Fremder,  der  in  hiesigen  Landen  Yertrage 
viber  daselbst  befindliche  Sachen  schliesst,  in  Ansehung  seiner  Fiihig- 
keit  zu  handeln,  nach  denjenigen  Gesetzen  beurtheilt,  nach  welchen 
die  Handlung  am  besten  bestehen  kann."] 

{h)  B.  B.  ibid,  and  note  {i). 

i{l)  Prussian  Code,  Theil  I.  Tit.  v.  §  111.  "Die  Form  eines 
Vertrages  ist  nach  den  Gesetzen  des  Ortes,  wo  er  geschlossen  worden, 
zu  beurtheilen." 

Etvide  §§  112-114.] 
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recognizes  the  rule  for  moveahle  property,  but  for  immove- 
able  property  it  exclusively  applies  the  lex  rei  sitce  (m). 

It  may  be  observed  here  in  passing  that  this  Code  is 
silent  as  to  the  form  of  Testaments  made  abroad  (mm), 

DCXLII.  The  Austrian  Code  does  not  contain  in  its 
text  any  express  recognition  of  the  rule,  in  those  articles  (n) 

(m)  Prussian  Code,  uhi  sup.  §  115.  [Vide  supra,  §  dcxxvii.  note  (/i).] 

[{mm)  Wills  may  be  made  at  sea  (Prussian  Code,  Tli.  I.  Tit.  xii. 
§  205),  or  by  Prussians  abroad  in  the  diplomatic  (Law  of  3  April, 
1823)  or  military  (Law  of  8  June,  1860)  services.] 

[(n)  Austrian  Code  (Das  allgemeine  burgerliche  Gesetzbuch  f  iir  das 
Kaiserthum  Oesterreich). 

§4.  *'Die  biirgerlichen  Gesetze  verbinden  alle  Staatsburger  der 
Lander,  fiir  welclie  sie  kundgemacht  worden  sind.  Die  Staatsbiirger 
bleiben  audi  in  Handlungen  und  Geschaften,  die  sie  ausser  dem 
Staatsgebiete  vornehmen,  an  diese  Gesetze  gebunden,  in  so  weit  als 
ihre  personliche  Fahigkeit,  sie  zu  unternehmen,  dadurch  einge- 
schranket  wird,  und  als  diese  Handlungen  und  Geschiifte  zugleich  in 
diesen  Landern  rechtliche  Folgen  hervorbringen  sollen.  Inwiefern 
die  Fremden  an  diese  Gesetze  gebunden  sind,  wird  in  dem  folgenden 
Hauptstiicke  bestimmt." 

§  33.  "Die  Fremden  kommen  iiberhaupt  gleiche  biirgerliche 
Rechte  und  Yerbindliclikeiten  mit  den  Eingebornen  zu,  wenn  nicht  zu 
dem  Genusse  dieser  Rechte  ausdrlicklich  die  Eigenschaft  eines  Staats- 
biirgers  erfordert  wird.  Audi  miissen  die  Fremden,  um  gleiches  Recht 
mit  den  Eingebornen  zu  geniessen,  in  zweifelhaften  Fallen  beweisen, 
dass  der  Staat,  dem  sie  angehoren,  die  hierlandigen  Staatsbiirger  in 
Riicksicht  des  Rechtes,  wovon  die  Frage  ist,  ebenfalls  wie  die  seinigen 
behandle." 

§  34 .  "  Die  personliche  Fahigkeit  der  Fremden  zu  Rechtsgeschaf  ten 
ist  insgemein  nach  den  Gesetzen  des  Ortes,  denen  der  Frerade  vermoge 
seines  Wohnsitzes,  oder,  wenn  er  keinen  eigentlichen  Wohnsitz  hat, 
vermoge  seiner  Geburt  als  Untherthan,  unterliegt,  zu  beurteilen  ;  in- 
sofern  nicht  fiir  einzelne  Fiille  in  dem  Gesetze  etwas  anderes  verord- 
net  ist." 

§  35.  "  Ein  von  einem  Ausliinder  in  diesem  Staate  unternommenes 
Geschaft,  wodurch  er  Anderen  Rechte  gewahret,  ohne  dieselben 
gegenseitig  zu  verpflichten,  ist  entweder  nach  diesem  Gesetzbuche, 
oder  aber  nach  dem  Gesetze,  dem  der  Fremde  als  Unterthan  unterliegt, 
zu  beurteilen  ;  je  nachdem  das  eine  oder  das  andere  Gesetz  die 
Giltigkeit  des  Geschaftes  am  Meisten  begiinstiget." 

§  36.  "Wenn  ein  Auslander  hierlandes  ein  wechselseitig  verbin- 
dendes  Geschaft  mit  einem  Staatsbiirger  eingeht,  so   wird   es  ohne 
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in  whicli  it  speaks  of  engagements  contracted  and  con- 
ventions entered  into  hj  strangers  either  in  Austria  or 
abroad,  applying  to  them  sometimes  the  Austrian  and 
sometimes  the  Foreign  Law ;  it  does  not  clearly  specify 
whether  the  application  of  these  laws  relates  to  the  substance 
or  the  form  of  the  act,  but  it  is  the  opinion  of  competent 
judges  that  these  articles  relate  to  both  (o). 

DCXLIII.  Bavaria  (p),  Wurtemberg  {q),  Baden  (r), 
applied  the  rule ;  Wurtemberg  with  the  qualification,  how- 
ever, that  the  form  adopted  were  not  specially  prohibited, 
either  by  the  law  of  the  State  in  which  the  act  was  done,  or 
by  that  of  the  State  in  which  it  was  to  be  enforced  (s). 

The  Code  of  the  Netherlands  contains  a  general  recog- 
nition of  the  rule  {t), 

DCXLIV.  By  the  present  Italian  Code  the  form  of  all 
acts,  including  wills,  is  determined  by  the  law  of  the  place 
where  they  are  done.  But  testators  and  contracting  parties 
(if  all  the  parties  are  of  the  same  nation)  may  adopt  the 
forms  of  their  national  Law  (z) . 


Ausnahme  nach  diesem  Gesetzbuche  ;  dafern  er  es  aber  mit  einem 
Auslander  schliesst,  nur  dann  nach  demselben  beurteilet,  wenn 
nicht  bewiesen  wird,  dass  bei  der  Abschhessung  auf  ein  anderes 
Recht  Bedacht  genommen  worden  sei." 

§  37.  "  Wenn  Auslander  mit  Auslandern,  oder  mit  Unterthanen 
dieses  Staates  in  Auslande  Rechtsgeschafte  vornehmen,  so  sind  sie 
nach  den  Gesetzen  des  Ortes,  wo  das  Geschaft  abgeschlossen  worden, 
zu  beurteilen  ;  dafern  bei  der  Abschliessung  nicht  offenbar  ein  anderes 
Recht  zum  Grunde  gelegt  worden  ist,  und  die  oben  im  §  4  enthaltene 
Vorschrift  nicht  entgegen  steht."] 

(o)  Fcelix,  uhi  sup.  s.  85,  citing  Winkvarter^s  Commentary. 

(p)  Theil  I.  Kap.  ii.  §  17. 

(q)  Art.  22  [of  a  treaty  between  Baden  and  Wurtemberg,  a.d. 
1825]. 

(r)  Art.  3  [of  Civil  Code  of  Baden]. 

(s)  Fcelix,  ibid. 

(t)  [Dutch  Civil  Code.  Preliminary  Law  (Wet  lioudende  algemeene 
hepalingen),  art.  10. 

''Be  vorm  van  alle  handelingen  wordt  b^oordeeld  naar  de  wetten 
van  het  land  of  de  plaats,  alwaar  de  handelingen  zijn  verrigt."] 

(2)  Codice  Civile.     Disp.  Art.  9.  ["  Le  forme  estrinseche  degliatti 
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DCXLV.  As  to  the  Swiss  Cantons,  [ra9lix  observes  tliat 
the  Code  of  the  Canton  of  Vaud  (a),  whilst  silent  as  to  the 
general  principle,  reproduced  arts.  47,  170,  970,  and  999  of 
the  French  Code  (which  take  for  granted  the  existence  of 
the  Rule)  ;  and  that]  the  Cantons  of  Berne  and  Fribourg 
contained  no  express  enactment  on  the  subject,  which, 
however,  was  to  be  found  in  the  Code  of  the  Canton  of 
Lucerne  {h). 

DCXLYI.  The  Russian  Digest  of  Laws  contained  an 
enactment  to  the  effect  that  acts  done  in  a  foreign  state 
conformably  to  the  Law  of  that  State,  although  not  con- 
formably to  the  form  prescribed  by  the  Law  of  Russia, 
should  be  admitted  as  evidence  of  the  act  having  been 
rightly  executed,  until  it  was  impugned  by  contrary 
proof  (c) . 

DCXLVII.  The  Civil  Code  of  Louisiana  (c?)  enacts  that 
the  ''form  and  effect  of  public  [and  private  written  instru- 
"  ments  are  governed  by  the  laws  and  usages  of  the  places 
"  where  they  are  passed  or  executed.  But  the  effect  of  acts 
"  passed  in  one  country,  to  have  effect  in  another  country,  is 
"  regulated  by  the  laws  of  the  country  where  they  are  to 
"  have  effect  (e)."] 

DCXLYIII.  Fourthly— 

It  remains  to  consider  the  decisions  on  this  subject  in 
the  tribunals  of  England  and  the  United  States  of  North 
America. 

There  is  no  doubt  that  the  tribunals  of  both  these  States 


tra  vivi  e  di  ultima  volonta,  sono  determinate  dalla  legge  del  luogo  in 
cui  sono  fatti.  E  perb  in  facolta  dei  disponenti  o  contraenti  di  seguire 
le  forme  della  loro  legge  nazionale,  purche  questa  sia  comune  a 
tutte  le  parti."] 

(a)  Fcelix,  uhi  sup.  s.  85. 

(6)  Art.  6 :  "La  forme  des  actes  est  reglee  par  la  loi  du  pays  ou 
lis  ont  ete  faits."  [Cf.  supra,  §  dcxxxix.] 

Fcelix,  ibid. 

(c)  Fcelix,  ibid. 

(d)  Preliminary  Title.     Article  10. 

(e)  Fcelix,  ibid. 
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have  promulgated,  in  the  most  decided  and  positive  terras, 
the  maxim  locus  regit  actum  as  to  all  acts  of  Obligation  or 
Contract. 

No  act  of  this  kind  executed  in  a  foreign  country  is 
holden  valid  by  the  tribunals  of  either  of  these  States  unless 
executed  according  to  the  formalities  prescribed  by  the  Law 
of  that  foreign  country  (/) . 

Indeed,  the  maxim  is  considered  by  these  tribunals  to 
apply,  not  only  to  the  external  form,  but,  as  will  be  hereafter 
noticed,  to  the  internal  substance  of  the  act  of  obligation. 


(/)  Story,  ss.  242,  242(a),  243.  ["  Generally  speaking,"  says  Story, 
"  the  validity  of  a  contract  is  to  be  decided  by  the  law  of  the  place 
where  it  is  made,  unless  it  is  to  be  performed  in  another  country;  for, 
as  we  shall  presently  see,  in  the  latter  case,  the  law  of  the  place  of 
performance  is  to  govern.  If  valid  there,  it  is  by  the  general  law  of 
nations,  jure  gentium,  held  valid  everywhere,  by  the  tacit  or  implied 
consent  of  the  parties.  The  rule  is  founded,  not  merely  in  the  con- 
venience, but  in  the  necessities  of  nations  ;  for  otherwise  it  would  be 
impracticable  for  them  to  carry  on  an  extensive  intercourse  and 
commerce  with  each  other.  The  whole  system  of  agencies,  of  pur- 
chases and  sales,  of  mutual  credits,  and  of  transfers  of  negotiable 
instruments,  rests  on  this  foundation." — s.  242.] 

The  English  leading  cases  are  Trimhy  v.  Vignier,  1  Binghamh  New 
Cases,  p.  151. 

Don  V.  Lippmann,  5  Clark  d-  Finnelly''s  Rep,  p.  1. 
J)e  la  Vega  v.  Vianna,  1  Barnewall  <£•  Adol.  Rep.  p.  284. 
British  Linen  Company  v.  Drummond,  10  Barnewall  (h  Cres.  Rep. 
J).  903. 

[In  Adams  v.  Clutterhuck,  L.  R.  10  Q.  B.  D.  p.  403,  one  English- 
man granted  to  another,  by  a  writing  not  under  seal,  certain  sporting 
rights  over  land  in  Scotland.  The  writing,  which  was  signed  in 
England,  was  effectual  according  to  Scottish  Law,  but  according  to 
English  Law  was  invalid  as  being  a  grant  of  an  incorporeal  heredita- 
ment not  made  by  deed.  Cave  J.  decided  that  the  rule  of  English  Law 
invalidating  the  grant  was  7iot  part  of  the  lex  fori,  and  that  the  grant, 
being  good  in  Scotland,  must  be  upheld  in  the  English  Court. 

See  Chamberlain  v.  Napier^  L.  R.  15  Ch.  D.  p.  614  ;  Studd  v. 
Cook,  L.  R.  8  App.  Ca.  p.  577  ;  Cooper  v.  Cooper,  L.  R.  13  App.  Ca. 
p.  88  ;  Williams  v.  Colonial  Bank,  L.  R.  38  Ch.  D.  p.  388  ;  and 
Burchard  v.  Dunbar,  decided  in  the  Supreme  Court  of  Illinois, 
American  Reports  by  Isaac  G.  Thompson,  vol.  xxv,  p.  334.] 
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And  this  may  be  the  reason  why  the  distinction  between  the 
application  of  the  rule  to  the  form  and  its  application  to 
the  substance  is,  perhaps,  not  very  clearly  taken  in  Story's 
elaborate  work. 

The  application  of  the  Rule  to  the  Contract  of  marriage 
has  already  been  noticed  (g), 

[(g)  Supra,  chapters  xviii.  xix.] 
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CHAPTER  XXXIV. 

OBLIGATIONS—SUBSTANCE — -REASON    OF    THE    THING. 

DCXLIX.  We  have  now  to  consider  the  Law  which,  in 
a  real  or  apparent  conflict  of  laws,  should  govern  an  obliga- 
tion as  to  The  Substance  (a). 

DCL.  In  the  prosecution  of  this  inquiry  it  is  proposed  to 
observe  the  same  order  as  has  already  been  observed  with 
respect  to  the  form,  of  an  obligation. 

First,  then  — 

What  are  the  true  principles  derived  from  the  Reason  of 
the  Thing  ?  Obligations,  like  other  Rights  to  Things,  must 
appertain  to  a  definite  place.  With  respect  to  that  Right 
to  Things,  as  we  have  seen  (b),  the  person  is  taken  out  of 
his  abstract  individuality  and  brought  within  the  domain 
of  a  local  Law  governing  his  right. 

What  is  this  place  ?  What  is,  to  borrow  the  expression 
of  Savigny  (c),  the  seat  of  the  obligation  [{der  wahre  Sitz)~\  ? 

The  answer  as  to  the  peculiar  class  of  rights  termed 
Obligations  has  a  peculiar  difficulty.  The  object  of  other 
Rights  is  material  and  sensible;  but  the  object  of  an  Obli- 
gation is,  comparatively  speaking,  incorporeal  and  invisible, 
and  we  must  begin  by  giving  a  body  to  it,  in  order  to  answer 
the  question.  We  are  enabled  to  give  this  visible  body  to 
the  obligation  by  considering  its  nature  and  its  outward 
appearance  or  development. 

Now,  every  obligation  (1)  arises  out  of  visible  facts,  and 


(a)  Savigny,  R.  B.  viii.  ss.  369-370. 

(6)  Vide  ante,  chapters  xxviii.  and  xxxiii. 

(c)  Savigny,  ibid.  s.  369. 
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(2)  must  be  fulfilled  through  the  medium  of  visible  facts  : 
and  both  classes  of  these  facts  must  happen  in  a  particular 
place. 

Is  the  former  or  the  latter  place — or,  in  other  words,  is 
(i)  the  place  where  the  obligation  is  entered  into,  or  (ii)  the 
place  where  it  is  to  be  fulfilled — the  true  seat  of  the  obli- 
gation (d)  9 

DCLI.  (i)  The  reasons  against  considering  the  place  of 
the  origin  of  the  obligation  to  be  the  seat  of  it  appear  to  be, 
that  this  place  is  accidental,  of  a  transitory  character,  and 
unconnected  with  the  actual  development  and  practical 
working  of  the  obligation. 

(ii)  The  principal  reason  for  considering  the  place  of  the 
fulfilment  of  the  obligation  to  be  the  seat  of  it  appears  to  be, 
that  this  place  is  intimately  connected  with  the  essence 
of  the  obligation;  for  the  essence  consists  in  this,  that  some- 
thing which  previously  to  the  obligation  was  uncertain  and 
was  within  the  competence  of  the  obligor  to  do  or  not  to 
do,  has  since  the  obligation  become  certain  and  necessarily 
binding  on  him  (e). 

Now,  this  certainty  and  necessity  constitute  the  fulfil- 
ment of  the  obligation.  The  place  in  which  this  certainty 
and  necessity  can  be  reduced  to  practice  is  the  place  which 
the  parties  to  the  obligation  have  had  in  view,  for  it  is  the 
place  of  the  fulfilment.  This  place  must  be  identical  with 
the  proper /or'i^m,  to  the  adjudication  of  which  the  obligation 
is  naturally  and  by  the  free  will  of  both  the  parties  made 
subject  (/).     But  though  the  seat  of  the  obligation  and  this 


(d)  ^'' Factorum  genera,  unde  obligatio  oritur,  sunt  ilia,  quae  ante 
commemoravi,  quatuor  ;  contractus,  quasi  contractus,  maleficium, 
quasi  maleficium."  —  Dovellus,  Comment,  de  Jure  Civ.  lib.  xvii. 
c.  xiv.  5. 

Donellus,  lib.  xvii.  c.  xvii.,  well  deserves  the  most  careful  study 
on  this  subject. 

(e)  The  obligations  of  do  ut  des,  facto  ut  facias,  &c. ,  are,  in  truth, 
double  obligations,  and  do  not  impugn  the  position  in  the  text. 

(/)  "Jure  communi  omnino  quatuor  res  sunt    qua3   eos,  qui  ex 
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jurisdiction  to  which  it  is  naturally  subject  are  in  truth  one, 
this  remark  nevertheless  does  not  apply  to  an  accidental 
forum,  or  even  to  the  forum  domicilii  of  the  defendant, 
which,  according  to  the  opinion  of  the  best  jurists,  may  be 
always  resorted  to  by  the  plaintiff  (g). 

Many  of  the  earlier  writers  were  of  opinion  that  the  place 
of  jurisdiction  was  identical  with  the  place  of  the  origin  of 
the  obligation ;  an  error  which,  as  Savigny  remarks,  arose 
from  confounding  all  obligations  with  contracts,  and  led 
them  to  use  the  expression /or'i/.m  contractus — an  expression 
unsatisfactory  and  unscientific,  however  generally  adopted, 
and  one  that  originated  in  a  misapprehension  of  a  passage, 
which  will  presently  be  noticed,  in  the  Roman  Law. 

It  is  to  be  observed,  however,  that  even  these  writers 
admit  so  many  exceptions  to  their  rule  as  practically  to 
destroy  it.  Modern  writers,  on  the  contrary,  usually  aban- 
don this  rule,  and  in  lieu  of  it  identify  the  place  of 
jurisdiction  with  the  place  of  the  fulfi.lment ;  and  rightly,  if 
this  latter  be  correctly  determined. 

It  is  to  be  always  remembered  that  in  obligations  it  is 
the  will  of  the  contracting  parties  and  not  the  Law  which 
fixes  the  place  of  the  fulfilment — whether  that  place  be  fixed 
by  express  words  or  by  tacit  implication — as  the  place  to  the 
jurisdiction  of  which  the  contracting  parties  elected  to  sub- 
mit themselves.  This  jurisdiction,  again,  is  intimately  con- 
nected with  the  particular  Law  which  is  to  be  applied  to 
govern  the  obligation. 

DCLII.  The  question,  therefore,  as  to  what  is  the  seat  of 


persona  sua  conveniuntur,  jurisdictioni  ejus  apud  quern  agitur  sub- 
jiciunt.  .  .  .  Domicilium  litigatoris  in  territorio  judicis  constitutum — 
Obligatio,  qua  de  agitur,  ibi  contracta — Res  ita  sita  de  cujus  proprietate 
aut  possessione  agitur — Judicium  ibi  apud  eum  judicem  coeptum," — 
Donellus,  lib.  xvii.  c.  xii.  1.  "  Est  enim  convenire  aliquem,  coram 
appellare,  cum  prsesente  agere  de  re  aliqua,  qui  nobis  de  ea  re  respon- 
deat :  ut  prsesens  quidem  dicatur  conveniri,  absens  autem  per  prsesentem 
defendi."  Lib.  xvii.  c.  xi.  3. 

(t/)  Savigny,  R.  R.  viii.  s.  355,  num.  ii.  ;  s.  370  :  s.  372. 
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an  obligation,  is  one  of  theory  only,  but  nevertheless  the  con- 
sideration of  it  assists  the  answer  to  the  two  practical  ques- 
tions— viz., 

i.  To  wh.a>t  jurisdiction  is  each  obligation  subject? 

ii.  What  local  Law  is  applicable  to  it  ? 

As,  generally  speaking,  these  two  coincide,  the  same 
answer  applies  to  both. 

According  to  Savigny  (h),  that  jurisdiction  and  that 
local  Law  are  to  be  found — 

(1 )  In  the  place  where  the  will  of  the  parties  has  fixed 
the  fulfilment  of  the  obligation,  whether  this  will  be  directly 
expressed,  or  be  necessarily  deducible  from  the  nature  of 
the  acts  which  accompany  the  obligation. 

(2)  In  default  of  any  place  so  fixed,  then  in  the  place 
where  the  obligor  carries  on  the  business  which  gave  rise 
to  the  obligation. 

(3)  In  the  place  of  the  origin  of  the  obligation,  when 
it  happens  to  be  identical  with  the  domicil  of  the  obligor. 

(4)  In  the  place  of  the  origin  of  the  obligation,  though 
it  be  not  the  domicil  of  the  obligor,  if  the  circumstances 
show  that  this  is  the  place  of  the  fulfilment  contemplated 
by  the  parties. 

(5)  In  all  other  cases  in  the  domicil  of  the  obligor. 
DCLIII.  Though  the  place  of  special  jurisdiction  and 

the  local  Law  of  the  obligation  thus  generally  coincide, 
there  is  one  important  difference  between  them. 

The  plaintiff  or  obligee  may  always  elect  at  his  pleasure 
the  forum  either  of  the  special  jurisdiction,  or  of  the 
general,  viz.  that  of  the  domicil  of  the  defendant  or  obligor. 
But  the  plaintiff  or  obligee  alone  cannot  abandon  at  his 
pleasure  the  local  Law  applicable  to  the  obligation,  that 
being  always  exclusivel}"  determined  either  by  a  specified 
place  of  fulfilment,  or  in  default  of  that  by  the  place  of 
the  origin  of  the  obligation,  or  by  the  domicil  of  the  obligor 
according  to  the  circumstances  of  each  case. 

(h)  Savigny,  nbi  sup.  ss.  370,  372. 
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DCLIV.  As  all  the  foregoing  rales  rest  upon  the  pre- 
sumption that  the  obligor  has  voluntarily  submitted  him- 
self to  a  particular  local  Law,  that  presumption  may  be 
rebutted  either  by  an  express  declaration  to  the  contrary, 
or  by  the  fact  that  the  obligation  is  illegal  by  that 
particular  Law,  though  legal  by  another.  The  parties 
cannot  be  presumed  to  have  contemplated  a  Law  which 
would  defeat  their  engagements.  Nor  is  it  to  be  under- 
stood that  these  rules  as  to  the  seat  and  the  local  Law  of 
obligations,  though  generally  applicable,  can  be  without 
exception  applied  to  every  possible  question  of  legal  right 
arising  out  of  an  obligation. 

This  is  a  subject  which  requires  a  profound  and  com- 
prehensive study  of  the  different  kinds  of  obligation  and 
of  the  different  questions  of  legal  right  arising  from 
them  (i). 

DCLV.  Secondly— 

As  to  the  doctrine  relating  to  this  subject  to  be  collected 
from  the  Roman  Law. 

This  question  again  subdivides  itself  into  two  inquiries : 

1.  What  is  the  general  doctrine  of  the  Roman  Law  as 
to  the  true  place  or  seat  of  the  obligation  ? 

2.  What  is  the  doctrine  of  the  Roman  Law  relative  to 
a  conflict  of  laws  of  diflPerent  states  upon  this  matter  ? 

1.  With  respect  to  the  general  doctrine  of  the  Roman 
Law  as  to  the  true  place  or  seat  of  the  obligation  (k) . 

The  true  rule  of  the  Roman  Law  appears  to  be,  that, 
if  the  place  of  fulfilment  be  not  determined  by  the  express 
words  of  the  Contract,  the  debtor  must  fulfil  his  obh'gation 
wheresoever  he  is  sued,  ubi  petitur ;  so  that  the  place  of 
fulfilment  would  depend,  according  to  this  Law,  upon  the 
option  of  the  creditor.  He  might  choose  the  forum  originis 
or  the  forum  domicilii  ;  and  the  debtor  might  have  various 
domicilia,  each  sufficient  at  least  to  found  a  jurisdiction . 


(i)  Savignyj  nhi  sup.  ss.  372,  374. 
Ik)  Ihid.  s.  370. 
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for  this  purpose.  According  to  the  Eoman  Law,  there- 
fore, the  place  of  fulfilment  would  not  determine  the  place 
of  jurisdiction,  but  would  be  determined  bj  it  (Q.  The 
leading  passages  which  prove  that  such  is  the  principle  of 
the  Roman  Law  are  the  following,  taken : — 

a.  From  the  title,  "  De  annuls  legatis  et  fideicom- 
"  missis  "  (m). 

"  Cum  in  annos  singulos  quid  legatum  sit,  neque  as- 
"  criptum,  quo  loco  detur  ;  quocunque  loco  petetur,  dari 
"  dehet ;  sicuti  ex  stipulatu,  aut  nomine  facto  petatur." 

/3.  From  the  title,  "  De  judiciis  et  ubi  quisque  agere 
"  vel  conveniri  debeat  "  (w). 

"  Quod  legatur,  siquidem  per  personalem  actionem 
"  exigetur,  ihi  dari  debet,  ubi  est ;  nisi  dolo  malo  hseredis 
"  subductum  f uerit ;  tunc  enim  ibi  dari  debet,  ubi  petitur. 
"  Prseterea  quod  pondere,  aut  numero,  aut  mensura  con- 
"  tinetur,  ibi  dari  debet,  ubi  petitur ;  nisi  adjectum  fuerit, 
"  Centum  modios  ex  illo  horreo,  aut  vini  ampJioras  ex  illo 
"  dolio.^'  The  passage  continues,  with  a  limitation  indeed, 
to  be  presently  more  fully  noticed — "  Si  autem  per  in  rem 
"  actionem  legatum  petetur,  etiam  ibi  peti  debet,  ubi  res 
"  est.  Et,  si  mobilis  sit  res,  ad  exhibendum  agi  cum 
''  hserede  poterit,  ut  exhibeat  rem,  sic  enim  vindicari  a 
"  legatario  poterit." 

7.  From  the  title,  "  De  legatis  et  fideicommissis  "  (0). 

"  Cum  res  legata  est,  si  quidem  propria  fuit  testatoris, 
"  et  copiam  ejus  habeat  hseres,  moram  facere  non  debet, 
"  sed  eam  prsestare.  Sed  si  res  alibi  sit,  quam  ubi  petitur, 
a  primum  quidem  constat,  ibi  esse  prwstandam,  ubi  relicta 
"  est,  nisi  alibi  testator  voluerit ;  nam  si  alibi  voluit,  ibi 


(l)  Thereby,  in  Savigny's  opinion,  reversing  the  true  order  of 
things  : 

"  So  wirdalso  durch  jene  Lehre  das  wahre  Sachverhaltniss  geradezu 
umgekehrt." —  Ubi  sup.  s.  370. 

(m)  Dig.  lib.  xxxiii.  t.  i.  1. 

(n)  lb.  lib.  V.  t.  i.  38. 

(0)  lb.  lib.  XXX.  t.  i.  47. 

VOL.    IV.  M  M 
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"  prsestanda  est,  ubi  testator  voluit,  vel  ubi  verisimile  est 
"  eum  voluisse.  Et  ita  Julianus  scripsit  tarn  in  propriis, 
"  qnam  in  alienis  legatis.  Sed  si  alibi  relicta  est,  alibi 
"  autem  ab  hserede  translata  est  dolo  malo  ejus,  nisi  ibi 
"  prsestetur,  ubi  petitur,  liseres  condemn  abitur  doli  sui 
"  nomine  ;  ceterum  si  sine  dolo,  ibi  prsestabitur,  qno  trans- 
"  tulit.  Sed  si  id  petatur,  quod  pondere,  numero,  mensura 
"  continetur,  si  quidem  certum  corpus  legatum  est,  (veluti 
"  frumentum  ex  illo  horreo,  vel  vinum  ex  apotheca  ill^,) 
"  ibi  prsestabitur,  ubi  relictum  est ;  nisi  alia  mens  fuerit 
"  testantis.  Sin  vero  non  fuit  certa  species,  ibi  erit 
"  prsestandum,  ubi  petitur." 

S.  From  the  title,  "  De  condictione  triticaria  "  (p). 

"  Si  merx  aliqua,  quse  certo  die  dari  debebat,  petita 
"  sit,  veluti  vinum,  oleum,  frumentum,  tanti  litem  sestiman- 
"  dam,  Cassius  ait,  quanti  faisset  eo  die,  quo  dari  debuit ; 
"  si  de  die  nihil  convenit,  quanti  tunc,  quum  judicium 
"  acciperetur.  Tdemque  juris  in  loco  esse,  ut  primum 
"  sestimatio  sumatur  ejus  loci,  quo  dari  debuit ;  si  de  loco 
"  nihil  convenit,  is  locus  s]pectetur,  quo  peteretur.  Quod  et  de 
"  ceteris  rebus  juris  est.'' 

f.  From  the  title,  "  De  rebus  creditis  "  (q). 

"  Yinum  quod  inutuum  datum  erat,  per  judicem 
"  petitum  est :  quEesitum  est,  cujus  temporis  sestimatio 
"  fieret,  utrum  quum  datum  esset,  an  quum  lis  contestata 
"  fuisset,  an  quum  res  judicaretur?  Sabinus  respondit : 
"  si  dictum  esset,  quo  tempore  redderetur,  quanti  tunc 
**  fuisset ;  si  non,  quanti  tunc  quum  petitum  esset.  In- 
"  terrogatus,  cujus  loci  pretium  sequi  oporteat  ?  Ee- 
"  spondit :  si  convenisset,  ut  certo  loco  redderetur,  quamti  eo 
"  loco  esset ;  si  dictum  non  esset,  quanti,  ubi  esset  petitum'' 

DCLVI.  2.  We  have  next  to  consider  what  is  the 
doctrine  of  the  Roman  Law,  relative  to  the  application  of 


(p)  Dig.  lib.  xiii.  t.  iii.  4. 
Cf.  ante,  vol.  i.  §  lix. 
{q)  Dig.  lib.  xii.  t.  i.  22. 
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a  particular  local  Law  in  the  event  of  a  conflict  of  laws  of 
different  states,  upon  the  subject  of  the  true  place  or  seat 
of  an  obligation  (r) . 

And  the  consideration  need  not  occupy  us  longer  than 
Pontoppidan's  celebrated  chapter  which  is  headed  "  On 
"  Snakes  in  Norway  :"    "  There  are  no  snakes  in  Norway." 

There  are  no  direct  and  positive  rules  on  this  subject  of 
the  conflict  of  laws  in  the  Roman  Law  (s),  therefore  the 
theory  of  the  place  of  the  jurisdiction  of  the  obligation,  which 
has  been  just  considered,  is  of  the  more  importance  as  sup- 
plying the  answer  to  the  question,  What  local  Law  is  to  be 
applied  to  govern  the  obligation  ? 

Savigny  strongly  insists  upon  this  to  prove  that  the  inti- 
mate connexion  between  the  place  of  jurisdiction  and  the 
application  of  the  local  Law,  is  not  only  well  founded  in 
theory,  but  fruitful  of  practical  advantages ;  for  he  argues 
that  the  same  presumption  as  to  the  voluntary  submission 
of  the  obligor,  when  he  incurs  the  obligation,  which  founds 
both  the  seat  and  the  jurisdiction  of  the  obligation,  ought 
equally  to  determine  what  is  the  local  Law  applicable  to 
the  obligation,  and  thus,  that  when  you  have  fixed  the 
place  of  fulfilment  you  have  at  the  same  time  fixed  the 
local  Law. 

The  rules  therefore,  as  has  been  stated,  which  determine 
the  former,  may  be  reproduced  to  determine  the  latter  con- 
sideration. The  local  Law  which  is  to  govern  the  obliga- 
tion, therefore,  is  to  be  found — 

(1.)  If  there  be  a  place  fixed  for  the  fulfilment  of  the 
obligation,  then  in  that  place. 


(r)  "Certi  juris  est,  neminem  judicem  mittere  posse  actorem  in 
possessionem  eorum  bonorum,  quae  ejus  territorio  subjecta  non  sunt." 
Donellns,  De  Jure  Civ.  lib.  xvii.  c.  xiv.  13. 

(s)  "  .  .  .  fiir  welche  Frage  es  an  quellenmassigen  Bestimmungen 
des  Romischen  Reclits  eigentlich  ganz  fehlt." — Savigny,  uhi  sup. 
s.  372. 

See  some  isolated  instances  collected  by  the  usual  industry  and 
commented  upon  with  the  usual  acumen  of  the  same  author,  ih.  s.  350. 

M  M  2 
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(2.)  If  the  obligation  be  connected  with  a  business  con- 
tinuously carried  on  by  the  obligors,  then  in  the  place  where 
the  carrying  on  of  that  business  is  permanently  fixed. 

^3.)  If  the  obligation  arise  from  a  single  act  of  the 
obligor  done  at  his  own  domicil,  then  in  the  place  where 
that  act  has  been  done ;  and  no  subsequent  change  of 
domicil  at  all  affects  the  question. 

(4.)  If  the  obligation  arise  from  a  single  act  of  the 
obligor  done  away  from  his  domicil,  but  in  a  place  which 
the  circumstances  show  to  have  been  intended  as  the  place 
of  fulfilment,  then  in  that  place. 

(5.)  Intheabsenceof  all  these  predicaments,  then  in  the 
domicil  of  the  obligor. 

DCLYII.  It  has  been  said  that  the  Roman  Law  furnishes 
no  direct  and  positive  rules  as  to  which  Law,  in  the  event 
of  a  conflict  of  laws,  shall  govern  the  obligation  {t). 

It  is  proper,  however,  in  this  place  to  notice  again  those 
passages  from  the  Roman  Law,  which  some  writers  liave 
erroneously  relied  upon  as  furnishing  such  direct  and  posi- 
tive rules,  but  which  may  be  cited  as  indirectly  bearing 
upon  the  subject. 

"  Semper  in  stipulationibus  et  in  ceteris  contractibus  id 
"  sequimur  quod  actum  est ;  aut  si  non  pareat  quid  actum 
*'  est,  erit  consequens  ut  id  sequamur  quod  in  regione,  in 
"  qua  actum  est,  frequentatur  "  (u). 

"  Si  fundus  venierit,  ex  consuetudine  ejus  regionis,  in  qu^ 
"  negotium  gestum  est,  pro  evictione  caveri  oportet"  (x). 

In  the  first  place,  it  is  to  be  observed  that  these  passages 
refer  to  local  customs,  and  not  to  local  Laws. 


(i)  Saviyny,  R.  B.  viii.  ss.  356,  372.  [Vide  supra,  §§  dcxxxii, 
dclvi.] 

Foelix  says  that  the  passages  hereafter  referred  to  were  rules 
adopted  in  case  of  conflict  between  difierent  ' '  usages  "  of  the  Roman 
Empire:  "Ces  decisions  peuvent  indubitablement  etre  invoqueea 
aujourd'hui  comme  raison  dcrite." — Liv.  ii.  tit.  i.  c.  ii.  s.  96. 

('//,)  Dig.  lib.  1.  t.  xvii.  34. 

(x)  Dig.  lib.  xxi.  t.  ii.  6. 
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Tn  the  second  place,  their  object  is  to  furnisli  a  rule  of 
interpretation  (y)  for  a  Contract ;  for  instance,  that  it  shall 
be  presumed,  unless  the  contrary  appear,  that  the  parties 
to  a  contract  intended  to  conform  to  the  usage  of  the 
country  in  which  it  was  made.  With  respect  to  the  second 
citation,  it  may  be  also  a  presumption  that  the  parties  to  the 
contract  intended  to  submit  themselves  to  the  Law  of  a 
specific ^^(xce  :  the  words  ejus  regionis  in  qua  negoHum  gestum 
est  exclude,  Savigny  observes,  some  other  region  or  place. 
But  what  place  ?  He  concludes  that  both  the  parties  to 
the  contract  were  domiciled  in  the  same  place — in  that 
place  there  prevailed  a  particular  usage  different  from  the 
ordinary  usage,  with  respect  to  evictions,  and  the  juris- 
consult decided  that  the  price  to  be  paid  under  the  eviction 
must  be  estimated  not  according  to  the  general  usage, 
which  is  excluded,  but  according  to  the  particular  usage  of 
the  particular  place. 

This  construction  of  the  foregoing  passage  in  the  Digest 
is  to  be  borne  in  mind  in  considering  two  further  passages 
usually  cited  upon  this  subject,  viz. : 

"  Venire  bona  ibi  oportet,  ubi  quisque  defend!  debet,  id 
"  est — Ubi  domicilium  habet — Aut  ubi  quisque  contraxit. 
"  Contractum  autem  non  utique  eo  loco  intelligitur,  quo 
"negotium  gestum  sit,  sed  quo  solvenda  est  pecunia"  {z), 

"  Contraxisse  unusquisque  in  eo  loco  intelligitur,  in  quo, 
"  ut  solveret,  se  obligavit"  {a). 

The  last  of  these  passages  speaks  of  the  jurisdiction,  not 
of  the  local  Law :  the  former  passage  is  so  loosely  worded 
that  it  may  refer  to  either.  It  has  been  seen  that  Savigny 
maintains  that  the  jurisdiction  and  the  local  Law  are  in- 
separably united. 


(y)  The  same  remark  applies  to  tins  passa,ge  :  "  Ea  enim  quaj  sunt 
moris  et  consuetudinis  in  bonse  fidei  judiciis  debent  venire.^''  —Dig.  lib, 
xxi.  t.  i.  31,  §  20. 

(z)  Dig.  lib.  xlii.  t.  v.  1,  2,  3. 

(a)  Dig.  lib.  xliv.  t.  vii.  21. 
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DCLVIII.  Thirdly— 

We  have  to  consider  what  are  the  express  provisions  of 
Modern  Codes  upon  this  subject. 

The  Prussian  Code  (b)  contains  provisions  having  for 
their  object  to  ensure  an  equality  of  rights  between 
Foreigners  and  Nabive  subjects  in  their  dealings  with  each 
other.  This  is  the  general  principle  of  this  code ;  the  ex- 
ceptional departures  (c)  from  it  have,  Savigny  assures  us, 
their  origin  in  the  benevolent  intention  of  protecting  legal 
acts  of  foreigners  from  consequences  of  nullity,  which  might 
result  from  the  collision  of  local  Prussian  laws ;  and  not 
in  the  intention  of  subjecting  foreigners  to  the  exclusive 
authority  of  Prussian  Law. 

The  same  author  remarks,  that  the  doctrine  respecting 
personal  and  real  statutes  which  prevailed  at  the  time  of 
the  compilation  of  the  code,  has  exercised  a  great  influence 
upon  the  provisions  relating  to  foreigners,  and  that  to  the 
imperfections  of  this  doctrine  are  chiefly  to  be  ascribed 
certain  doubts  and  difficulties  in  the  application  of  the 
principle  to  the  Law  of  succession  and  inheritance. 

DCLIX.  The  Austrian  Code  {d)  is  very  similar  to  the 
Prussian  upon  this  subject.  It  recognizes  the  equality  of 
rights  between  the  foreigner  and  native  subject ;  and  con- 
tains, like  the  Prussian  Code,  certain  provisions  for  the 
purpose  of  preventing  contracts  and  agreements  between 
them  from  being  invalidated  by  local  ordinances. 

DCLX.  The  French  Code  (e)  contains  but  few  provisions 
relative  to  the  collision  of  domestic  and  foreign  Laws.  But 
the  principle  of  an  equality  between  foreigners  and  native 
subjects,  as  to  the  acquirement  and  enjoyment  of  civil 
rights,  is  distinctly  asserted  therein. 

(h)  Savigny,  uhi  sup.  s,  382. 

Wachter,  Die  Collision,  &c. ,  A  rcliiv,  Band  xxiv.  23G  et  seq. 
Prussian  Code,  Elnleitung,  §§  23-35  ;  compare  §  34  with  §  23. 
{€.)  Ihid.  §§  27,  35. 

{d)  Austrian  Civil  Code,  §§4,  33-37  [cited  in  extcnso,  supra,  §  dcxlii. 
note  (n)]. 

{e)  Code  Civil,  Arts.  11  10,  ["  De  la  jouissance  dcs  droits  civils."] 
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DCLXI.  Thougli  the  French  Code  is  silent  on  the  sub- 
ject, it  has  been  expounded  by  French  jurists,  such  as  Mer- 
lin, Masse,  and  Foelix,  in  a  manner  worthy  of  a  country  to 
which  the  science  of  Law  is  so  largely  indebted.  Foelix  (/) 
thus  lays  down  the  general  Law  on  this  subject,  in  accor- 
dance with  Merlin  and  with  the  decisions  of  the  French 
tribunals  :  ''  Le  principe  general  en  cette  matiere  est  que  les 
"  parties  contractantes  ont  eu  I'intention  de  se  conformer, 
"  dans  leurs  conventions,  a  la  loi  du  lieu  ou  celles-ci  ont  ete 
"  consenties  et  sont  devenues  parfaites,  et,  par  suite,  de  les 
"  soumettre  a  cette  loi ;  en  d'autres  termes,  que  la  valeur 
'^  intrinseque,  let  substance,  le  lien  (vinculum  juris)  des  con- 
"  ventions  depend  de  la  loi  du  lieu  ou  elles  ont  re9u  leur 
"  perfection  ;  Facte  valable  ou  nul  d'apres  cette  loi  le  sera 
"  egalement  partout."  And  he  adds  :  "  La  meme  loi  est 
"  encore  applicable  lorsque,  la  validite  intrinseque  de  la 
"  convention  n'etant  pas  contestee,  il  y  a  simplement  lieu  de 
"  rinterpreter,'' 

But  to  this  statement  of  a  general  rule  he  subjoins  five 
important  exceptions  (g). 

The  first,  alone,  is  so  considerable  as  to  shake  the  founda- 
tions of  the  rule :  viz.  when  the  act  or  contract  is  to  be 
executed  [or  performed]  in  a  country  different  from  that 
in  which  it  is  made. 

In  the  opinion  of  the  writer  of  these  pages,  as  will  pre- 
sently be  seen,  this  exception  is  the  rule,  and  the  exception 
and  rule  should  change  places. 

The  second  exception  is  one  already  referred  to,  and 
universally  admitted,  when  the  contract  is  contrary  to  the 
morality  or  public  policy  of  the  State. 

The  third  exception  is  when  the  Court  has  to  decide, 
not  on  the  substance  of  the  plaintiff's  claim  {le  fond  de  la 


(/)  Liv,  ii.  tit.  i.  c.  ii.  s.  90. 

Merlin^  ESp.,  Etranger,   II.,  ad  finem.     (Tome  xi.  p.    18G,    edit. 
1820) 

(g)  Foelix,  ubi  sup.  ss.  97- 102. 
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demande),  hni  on  the  defendant's  particular  reply  to  it  (des 
defenses) . 

It  can  scarcely  be  doubted,  however,  that  whatever  may 
be  said — and  something  is  said  in  a  later  chapter  as  to  the 
mode  of  procedure  and  all  that  appertains  to  it  being 
governed  by  the  lex  fori — Foelix  errs  in  ranging  under  that 
Law  what  foreign  jurists  call  defense  or  exception  peremp- 
toire,  i.e.  a  plea  to  the  validity  of  the  obligation  itself,  and 
not  merely  the  technical  defence  which  is  implied  by  the 
simple  term  exception. 

The  fourth  exception  is  when  two  or  more  fellow-citizens 
enter  into  a  contract  in  a  country  equally  foreign  to  both. 

In  this  case  Fcelix  follows  John  Voet  {h)  in  pronouncing, 
that  if  the  contract  be  in  accordance  with  the  Law  of  their 
common  country  it  is  valid  everywhere,  and  at  all  events  in 
their  own  country. 

The  fifth  exception  is  when  the  contract  is  entered  into 
for  the  purpose  of  evading  and  defeating  the  Law  of  the 
countr}^  of  one  of  the  contracting  parties  (i). 

But  this  is  an  exception  which  Savigny  rejects,  and  as 
to  which  Demangeat,  the  last  editor  of  Fcelix,  thinks  it 
open  to  the  discretion  of  the  judge  to  say  whether  the  con- 
tract shall  be  null  and  void  or  some  other  penalty  be 
inflicted  (k). 

DCLXII.  To  the  foregoing  exceptions  Fcelix  adds  spe- 
cial considerations  upon  the  following  points  (I)  : 

i.  Where  the  contract  has  been  made  whilst  the  parties 
contracting  were  passing  through  different  places. 

ii.  Where  it  has  been  effected  by  an  agent  or  by 
correspondence. 

iii.  With  respect  to  the  confirmation  of  contracts. 


(h)  Ad  Dig.  lib.  i.  tit.  iv.  pars  ii.  De  statutis,  s.  15. 
(i)  Foelix,  uhi  sup.  s.  102. 

(k)  Fcelix,   uhi  sup.   c.  i.  (Forme  exterieure)   s.  82,    Demangcafs 
note  (a). 

[{1}  Fcelix,  uhi  sup.  c.  ii.  ss.  104-108.] 
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iv.  With  respect  to  changes  in  and  modifications  of 
contracts. 

V.  With  respect  to  conditional  conventions  or  contracts. 

These  special  points  will  be  considered  in  the  following 
pages,  in  which  the  doctrine  of  the  English  and  United 
States  Courts,  on  the  general  subject  of  foreign  contracts, 
is  about  to  be  discussed. 
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CHAPTER   XXXV. 

OBLIGATIONS — SUBSTANCE — continued, 

DCLXIII.  FourtMy— 

We  have  to  consider  what  are  the  rules  to  be  deduced 
from  the  writings  of  jurists,  and  from  the  decisions  of  the 
tribunals  in  England  and  the  United  States  of  North 
America,  upon  a  real  or  apparent  conflict  of  laws  with 
respect  to  the  substance  of  obligations  or  contracts.  But 
in  prosecuting  this  inquiry  it  will  be  expedient  to  dis- 
tinguish between — 

i.  The  general  Law  relating  to  Obligations  and  Con- 
tracts. 

ii.  The  lex  mercatoria  or  Law  Merchant  upon  this  sub- 
ject, which  again  requires  subdivision  into — 

a.  The  general  Law  Merchant. 

yS.  The  Law  relating  to  Bills  of  Exchange. 

DCLXIV.  Story's  eighth  chapter  in  his  "  Conflict  of 
Laws  "  is  rich  in  ample  quotations  from  jurists  of  a  date 
precedent  to  the  present  century,  with  the  exception  of 
the  great  civilian  Donellus,  to  whom  it  is  a  matter  of  sur- 
prise that  he  makes  no  reference,  although  this  admirable 
commentator  does  not  treat  directly  of  a  conflict  of  the 
laws  of  different  states. 

Of  the  modern  writers,  such  as  Eoelix,  Masse,  Deman- 
geat,  in  France, — Eocco  in  Italy, — Wachter  and  Savigny 
in  Germany, — Story  refers,  and  but  occasionally,  to  Foelix 
alone. 

In  the  following  pages  the  writings  of  these  authors 
will   be   frequently  referred  to  (a);  while  for  the  earlier 

(a)  See  also  [Bar's  International  Law,  Private  a)id  Cmninal, 
translated  by  G.  R.  Gillespie,  §§  GO  88.] 
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writers,  with  the  exception  of  Donellus,  Story  will  be  very 
generally  relied  upon. 

DCLXV.  There  are  particular  expressions  of  modern 
jurists  upon  the  subject  of  obligations  and  contracts,  to 
the  understanding  of  which  the  following  observations 
may  conduce  (6). 

The  facts  which  found  a  legal  right  are  of  two  kinds, 
and,  so  to  speak,  perform  two  functions  (c)  : — 

i.  They  are  either  such  as  perform  the  general  and 
necessar}^  function  of  causing  the  application  of  an  ascer- 
tained rule  of  Law ; 

ii.  Or  they  perform  the  particular  and  accidental  func- 
tion of  necessitating  the  maJcing  a  rule  of  Law,  to  meet 
the  special  case. 

In  the  language  of  English  jurisprudence,  the  former 
case  would  be  governed  by  the  application  of  the  express 
words  of  a  statute  or  the  authority  of  a  judicial  precedent ; 
the  latter  case  would  be  governed  by  the  new  application 
of  an  old  principle  of  Law. 

Having  regard  to  these  two  classes  of  facts,  modern 
jurists   have   very   generally   adopted   a   division   of  the 
attributes  of  an  obligation  into — 
a.  EssentiaMa  ; 
yQ.  Naturalia  ; 
<y.  Accidentalia  ; 
a  division  which  rightly  implies  that  in  an  obligation  there 
are  inherent — 

a.  Attributes  without  which  the  very  notion  of  the 
obligation  would  be  at  an  end ;  as,  •  in  a  loan,  the  actual 
deliv^ery  of  the  thing  lent. 

/3.  Attributes  which  are  inherent  in  the  obligation,  but 
which  the  will  of  the  contracting  parties  may  separate 

(h)  Savigny,  Obligationenrecht,  i,  s.  3.. 

(c)  ["  .  .  .  dass  die  juristisclien  Thatsachen  liberhaupt  in  zwei 
verscliiedenen  Fnnctionen  vorkommen."  Savigny^  ibid.  s.  4: ;  et  cf. 
^V<^'^(;*^J/,  R.  B,  iii.  s.  104.]  These  observations  are  applicable  to  other 
portions  of  Law,  as  well  as  to  obligations. 
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from  it ;  as,  tlie  diligentia,  which,  as  a  matter  of  general 
law,  is  required  at  the  hands  of  the  Vendor,  or  the 
Hirer. 

7.  Attributes  which  are  not,  as  a  matter  of  general 
Law,  inherent  in  the  obligation,  but  which  the  will  of 
the  contracting  parties  may  make  so  inherent  (pacta 
adjecta) . 

DCLXVI.  The  Eoman  jurists  recognized  these  dis- 
tinctions ;  but  it  is  important  to  observe  how  they  applied 
to  them  the  technical  terms  of  their  legal  vocabulary  (d). 
They  use  two  technical  terms  to  express  the  essentialia  of 
modern  jurists. 

i.  Substantia  ; 
ii.  Natura  ; 

but  they  still  more  frequently  use  the  term  "  natura  "  to 
express  the  naturalia  of  modern  jurists. 

In  applying  therefore  the  Roman  Law,  great  care  must 
be  taken  to  ascertain  in  which  sense  the  term  natura  is 
used  in  the  passage  cited. 

DCLXVII.  Many  modern  jurists  also  make  use  of  the 
expression  autonomy,  as  designating  the  case  in  which  the 
facts  founding  the  legal  right  are  of  the  special  character 
belonging  to  the  latter  of  the  two  divisions  just  mentioned ; 
but  against  this  use  of  the  term  Savigny  strongly  pro- 
tests (e).  It  is  a  term  borrowed  from  the  Public  Law  of 
Germany,  in  which  system  it  is  used  to  designate  a  peculiar 
privilege  of  the  nobles  and  of  certain  Corporations  to 
govern  themselves  by  a  kind  of  domestic  legislation. 
Having  therefore  a  defined  juridical  meaning,  the  applica- 


(d)  *■'  Quod  si  nihil  convenit,  tunc  ea  prsestabuntur  quae  naturaliter 
insunt  hujus  judicii  potestate." — Dig.  lib.  xix.  t.  i.  11,  §  1. 

' '  Et  potest  mandatum  ex  pacto  etiam  natiLvam  suam  excedere. " — 
Dig.  lib,  xix.  t.  v.  5,  §  4. 

"  Quotiens  enim  ad  jus  quod  lex  naturce  ejus  tribuit,  de  dote  actio 
redit."— Di^.  lib  ii.  t.  xiv.  27,  §  2. 

(e)  Ohlig.  i.  s.  4,  and  B.  R.  viii.  s.  3G0,  notes  (ft),  (b),  (c). 
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tion  of  it,  either  to  the  case  above  mentioned  or  to  the 
case  in  which  persons  voluntarily  submit  themselves  to  a 
particular  local  Law,  is,  in  the  opinion  of  this  eminent 
man,  to  weaken  its  proper  meaning,  and  to  gain  neither 
precision  nor  clearness  by  its  novel  use. 

DCLXVIII.  As  this  chapter  will  contain  an  investiga- 
tion of  the  modern  rules  which  govern  the  substance  of 
foreign  Contracts,  or,  according  to  the  phrase  to  which  in 
England  we  are  most  accustomed,  the  conflict  of  laws  on 
this  subject,  it  seems  expedient  to  arrange  the  investiga- 
tion so  as  to  make  it,  in  some  degree  at  least,  accord  with 
what  appears  to  be  the  best  division  adopted  by  continental 
jurists  ;  that  is,  to  consider  the  Law  which  governs — 

1.  The  validity,  nature,  and  interpretation  (/)  of  the 
Foreign  Contract. 

2.  The  immediate  effects,  flowing  directly  from  the 
nature  of  the  Contract,  and  so  bound  up  with  it  that 
without  them   there  would  be  in  fact  no  contract   (g). 


(/)  Masse,  Le  Droit  Commercial,  liv.  ii.  tit.  ii.  c.  i.  s.  110  (ed. 
1844),  s.  596  (ed.  1874),  says,  11  faut  distinguer  enfcre — 

1.  V interpretation  (under  which  he  includes  the  nature  of  the  en- 
gagement). 

2.  Les  effets. 

3.  Les  suites. 

Bocco,  lib.  iii.  c.  v.  p.  319,  "  AH' intrinseca  validity  del  contratti,  ed 
alia  naturae  qualita  di  essi,"  c.  vi.  p.  322. 

Fodix,  liv.  ii.  tit.  i.  s.  96  :  "  .  .  .  la  valeur  intrinseque,  la  sub- 
stance, le  lien  {{vinculum  juris)  des  conventions,  depend  de  la  loi.  .  .  . 
La  meme  loi  est  encore  applicable  lorsque,  la  validite  intrinseque  de  la 
convention  n'etant  pas  contestee,  il  y  a  simplement  lieu  de  I'interpreter. "] 

Sto7'y,  Confl.  of  Laws,  c.  viii.,  in  which  the  want  of  a  preliminary 
notice  of  the  heads  under  which  the  subject  is  distributed  must  be 
supplied,  by  referring  the  reader  to  ss.  242,  263,  321,  322,  and  330. 
It  will  be  seen  from  comparing  s.  263  with  s.  321,  that  Story  confuses 
the  distinct  considerations  of  the  nature  and  effect  of  Contracts. 

{g)  JRocco,  c.  vii.  p.  329  :  "  Percio  le  appelliamo  imme(iia^e,  essendo 
il  risultamento  diretto  della  convenzione  ed  ad  essa  affatto  inerenti." 

Fodix,  uhi  sup.  s.  109  :  "  II  ne  faut  pas  confondre  les  effets  des  con- 
trats  avec  les  suites  accidentelles  qu'ils  peuvent  engendrer." 

Masse,  liv.  ii.  tit.  ii.  s.  113  (ed.  1844),  s.  598  (ed.  1874). 
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These  are  what  French  jurists  designate  as  les  effets  as 
distinguished  from  les  suites.  So  Foelix  observes  :  "  Les 
"  effets  derivent  de  la  nature  meme  de  I'acte  ou  de  I'exer- 
"  cice  du  droit  etabli  par  cet  acte." 

3.  The  mediate  effects  (li),  flowing  indirectly  from  the 
nature  of  the  Contract,  and  therefore  requiring  the 
happening  of  some  previous  event,  as  the  condition  of 
their  existence,  which  is  not  required  by  the  immediate 
effect.  The  mediate  effects  are  not  inherent  in  the 
Contract,  which  may  exist  without  them.  Indeed,  the 
parties  may  stipulate  for  their  absence.  These  are  called 
les  suites  by  French  jurists  :  ["  Sous  la  denomination  de 
''  suites  du  contrat,''  says  Foelix,  "  on  comprend  les  obliga- 
"  tions  ou  les  droits  que  le  legislateur  fait  naitre  a  Tocca- 
"  sion  de  I'execution  de  I'acte  ou  du  droit]  ;  les  suites 
"  n'ont  pas  une  cause  inherente  au  contrat  meme ;  elles 
"  resultent  d'evenements  posterieurs  au  contrat  et  qui 
"  surviennent  a  I'occasion  des  circonstances  dans  lesquelles 
"  le  contrat  a  place  les  parties  "  {i) . 

Under  the  head  of  mediate  effects  Foelix  includes  the 
accidental  consequences ;  they  are  with  perhaps  more  ac- 
curacy treated  by  Rocco  as  a  distinct  division,  but  it  is 
proposed  to  consider  them  together  in  the  following 
pages  (k). 

These  arise  from  some  fact  posterior  to  the  making  of 


(/()  Rocco,  uhi  sup.  :  "  Queste  si  chiamano  mediate,  perch^  per 
esistere  vuolsi  una  cosa  di  piu,  die  nelle  immediate  conseguenze  non  si 
chiede."  He  instances  a  guarantee  for  eviction  in  the  event  of  the 
dominium  of  a  thing  sold  not  belonging  to  the  seller. 

(i)  Foelix,  uhi  sup.  s.  109. 

(k)  "  V  ha  una  terza  specie  di  conseguenze,  le  quali  ne  immediam- 
meyite  ne  mediammente  dal  contratto,  ma  ex  post  facto  originano  da  un 
avvenimento  posteriore  ad  esso,  come  a  dire  dalla  negligenza,  dalla 
mora,  e  da  ogni  colpaincorsa  in  eseguendo  1'  obbligazione.  Si  sviluppano 
nella  esecuzione  del  contratto,  sono  un  remoto  risultamento  delle 
relazioni  cui  il  contratto  stesso  ci  mette  ;  ma  necessarie  non  sono  ad 
ottenere  gli  effetti  propri  di  ciascuna  obbligazione,  non  hanno  una 
causa  inerente  alia  convenzione." — Bocco,  uhi  sup.  pp.  330-1. 
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tlie  contract,  and  flowing  neither  directly  nor  indirectly 
from  it,  but  from  the  act  of  the  parties  subsequent  to  it ; 
such  as  negligence,  delay  {mora),  or  any  other  fault  in  the 
fulfilment  of  the  obligation,  and  the  reparation  of  an  error, 
defect,  or  fault  by  subsequent  ratification. 

DCLXIX.  1.  First,  according  to  the  order  which  has 
been  laid  down,  we  have  to  consider  the  principles  of  comity 
applicable  to  the  Validity,  Nature,  and  Interjyretation  of 
foreign  Obligations  and  Contracts  (Z). 

Story  (w)  deals,  as  English  and  United  States  lawyers 
generally  do,  with  the  whole  question  of  obligations  under 
the  head  of  Contracts,  and  he  remarks,  that  according 
to  universally  admitted  principles  every  valid  Contract 
requires — 

a.  That  it  should  be  made  by  parties  capable  of  con- 
tracting. 

/3.  That  it  should  be  voluntary. 

7.  That  it  should  be  on  a  sufficient  consideration. 

8.  That  it  should  be  lawful  in  its  nature. 

[s.  That  it  should  be  in  its  terms  reasonably  certain  {n).'\ 
We  need  not  stop  to  inquire  whether  these  positions 
are  strictly  accurate  or  the  language  sufficiently  precise. 
Their  general  truth  is  apparent.  He  then  lays  down  a 
canon,  that  if  a  Contract  be  valid  in  the  place  where  it  is 
made,  it  is  valid  everywhere  (0).     There  are,  indeed,  ex- 


{l)  Fodix,  liv.  ii.  tit.  i.  c.  ii.  s.  1  :  Valeur  intrins^que  des  engage- 
mens  bilat^raux  et  unilateraux. 

(m)  Conflict  of  Laws,  chapter  viii. 

The  Scotch  Law  may  be  said,  theoretically  at  least,  to  preserve,  as 
from  the  more  philosophical  structure  of  its  jurisprudence  might  be 
expected,  the  distinction  between  the  two,  ["Such  obligations  are 
either  unilateral  or  mutual  ;  the  former  being  strictly  called  Obligations, 
the  latter  Contracts." — BelVs  Princijjles  of  the  Law  of  Scotland  (Guthrie's 
ed.  1885),  vol.  i.  ch.  i.  s.  5.] 

(71)  Story,  ihid.  s.  232. 

Kent  makes  a  simpler  division  into — 1,  the  obligation  and  construc- 
tion of  contracts  ;  2,  the  application  of  the  remedy. 

(o)  Ibid.  s.  242. 


644       JUS    GENTIUM — PRIVATE    INTERNATIONAL    LAW. 

ceptions,  such  as  have  been  already  noticed  on  the  general 
subject  of  the  reception  of  Foreign  Law  (p).  He  observes 
that  the  same  rule  applies,  vice  versa,  to  the  invalidity  of 
contracts  {q). 

Story's  next  canon,  relating  to  the  substance  of  con- 
tracts, is  that  the  lex  loci  contractus  (r)  governs  their  (s) 

a.  Nature. 

yS.  Obligation  (t). 

ry.  Interpretation. 

8.  Effects  {u). 

DCLXX.  This  statement,  however,  respecting  the  para- 
mount influence  of  the  lex  loci  contractus,  though  simple  and 
clear  enough  at  first  sight,  proves  on  further  inspection  to 
be,  without  an  important  qualification  and  limitation,  a  very 
unsafe  guide  in  unravelling  the  jurisprudence  on  Foreign, 
or  indeed  English,  contracts  or  obligations. 

For  much  later  in  his  chapter  on  "  Foreign  Contracts," 
Story  is  obliged  to  admit  that  "  there  is  no  doubt  that  the 
"  phrase  lex  loci  contractus  may  have  a  double  meaning  or 
"  aspect ;  and  that  it  may  indifferently  indicate  the  place 
*'  where  the  contract  is  actually  made,  or  that  where  it 
"  is  virtually  made  according  to  the  intent  of  the  parties ; 
''  that  is,  the  place  of  payment  or  performance '*  {x).  Then 
he  remarks  that  most  of  the  foreign  jurists  "  do  expressly 
"  and  directly  recognize  the  rule,  that,  where  the  contract 


(p)  Story,  Conflict  of  Laws,  s.  244,  et  vide  supra,  §§  xii-xviii. 

(q)  Ibid.  s.  243. 

The  next  canon  relates  to  the  form,  and  is  that  the  formalities 
required  by  the  lex  loci  for  contracts  are  indispensable  everywhere 
Glse.—Ihid.  s.  260. 

(r)  Vide  infra,  §§  dclxx.,  2nd  dclxxi.,  for  the  impropriety  of  this 
phrase. 

(s)  Ibid.  s.  263. 

(t)  ' '  The  ohligatio7i  of  a  Contract  is  the  duty  to  perform  it,  what- 
ever may  be  its  nature.'''' — Ibid.  s.  266. 

{u)  Ibid.  s.  321. 

[x)  Ibid.  8.  299. 
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"  is  made  in  one  place  and  is  to  be  performed  in  another, 
"  not  onlj  may  the  Law  of  the  latter  be  properly  called 
"  the  locus  contractus,  but  that  it  ought  in  all  respects, 
"  except  as  to  the  formalities  and  solemnities  and  modes 
"  of  execution,  to  be  deemed  the  rule  to  govern  such 
"  cases  "  {y).  Nay,  he  goes  further,  and  inclines  to  admit 
the  validity  of  the  reasoning  which  establishes  the  converse 
proposition,  namely,  that  a  contract  invalid  by  the  Law 
of  the  place  where  it  is  made,  is  valid  if  good  by  the  Law 
of  the  place  of  payment  {z). 

DCLXXI.  The  reader  of  the  foregoing  pages  will  not 
fail  to  observe  how  far  these  admissions  and  qualifications 
go  to  justify  the  remark  of  Savigny,  as  to  the  impropriety 
of  the  expression  lex  loci  contractus,  and  to  establish  the 
strength  of  his  position  that  the  true  seat  of  an  obligation 
is  the  place  of  its  fulfilment — [Erf ullung sort  {zz).'] 

Any  diligent  reader  of  Story's  learned  and  valuable 
chapter  on  "  Foreign  Contracts  "  cannot  fail  to  be  perplexed 
by  the  indistinct  manner  in  which  the  general  principle  of 
their  construction  is,  in  spite  of  the  mass  of  authorities  cited, 
laid  down.  It  seems  to  the  writer  of  these  pages  that  the 
language  of  Gothofredus,  cited  by  Story  himself  in  a  later 
part  of  the  same  chapter,  enunciates  the  true  principle  in 
the  concisest  manner  :  "  Hsec  verba  '  Ubi  contractum  est,' 
*'  sic  intellige,  ubi  actum  est  ut  solveret  "  [a). 

DCLXXII.  It  must  be  always  borne  in  mind  that  the 
object  of  the  tribunal  which  has  to  decide  upon  a  contract, 
must  be  to  ascertain  what  was  the  intention  of  the  parties ; 
that  intention,  unless  a  positive  law  of  the  State  interposes 
a  bar,  is  the  Law  of  the  contract. 

If  that  intention  be  not  clear,  recourse  must  be  had  to 

{y)  Story,  Conflict  of  Laws,  s.  301  a. 

Vidal  V,  Thompson,  11  Martin,  {Louisiana)  Rep.  p.  23. 

{z)  Story,  Conflict  of  Laws,  s.  305.     Of.  ss.  278,  286,  287,  290,  296, 
300,  301,  301  a. 

[(zz)  "  Es  liegt  dalier  im  Wesen  der  Obligation,  dass  der  Ort  der 
ErfiillungalsSitzder  Obligation  gedacht.  .  .  werde." — jR.E.  viii.  s.  370.] 

(a)   Gothofred.  ad  Dig.  lib.  xxii.  t.  i.  1,  note  9. 
VOL.  IV.  N  N 
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presumptions,  either  those  of  facts  arising  from  the  par- 
ticular circumstances  of  each  case ;  or  those  of  Law,  in  the 
absence  of  such  particularity.  The  latter,  which  have  been 
established  partly  by  judicial  decisions,  partly  by  general 
acceptance,  from  a  respect  paid  to  the  jurists  who  have 
enunciated  them,  are  in  truth  the  subject  of  the  present 
consideration  (b). 

DOLXXIII.  The  cardinal  principle  of  the  English  Law 
upon  the  obligations  and  relations  of  the  foreigner  in 
England  is  thus  laid  down  by  Lord  EUenborough  :  "  We 
"  always  import,"  says  this  learned  judge,  "  together  with 
"  their  persons,  the  existing  relations  of  foreigners  as 
"  between  themselves  according  to  the  laws  of  their  re- 
"  spective  countries ;  except,  indeed,  where  those  laws 
"  clash  with  the  rights  of  our  own  subjects  here,  and  one 
"  or  other  of  the  laws  must  necessarily  give  way,  in  which 
"  case  our  own  is  entitled  to  the  preference.  This  having 
"  been  long  settled  in  principle,  and  laid  up  among  our 
**  acknowledged  rules  of  jurisprudence,  it  is  needless  to 
"  discuss  it  any  further  "  (c). 

There  are  obligations  which  must  necessarily  from 
their  nature  be  fulfilled  or  performed  in  a  particular  place : 
this  original  necessity  furnishes  a  rule  for  the  interpre- 
tation of  the  obligation,  for  the  Law  of  that  particular 
place  must  have  been  contemplated  as  the  Law  of  the 
obligation  by  the  parties  to  it. 

The  case  is  stated  by  Lord  Mansfield,  in  one  of  those 
judgments  which  have  made  English  Jurisprudence  so 
largely  indebted  to  him  :  "  There  is  a  distinction,"  this 


(b)  Fcelix,  s.  96,  says  :  "Lorsque  les  contractans  n'ont  pas  ex- 
press^ment  adopts  la  loi  du  Heu  ou  le  contrat  a  ete  passe,  alors  com- 
mencent  les  pr^somptions.  .  .  .  Toutes  les  legislations  sont  d'accord 
pour  dtablir  que  lorsqu'il  s'agit  d'une  convention,  le  juge  doit  s'attacher 
principalement  a  la  commune  intention,  expresse  ou  pr^sum^e,  des 
parties. "  He  then  cites  the  Roman  Law,  various  existing  Codes,  and 
Kenfs  Comm.  vol.  ii.  pp.  554,  555  (part  v.,  lecture  39). 

(c)  Potter  V,  Brown,  5  East,  Rep.  at  p.  131. 
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great  jurist  says,  "between  local  and  personal  statutes. 
"  Local  ones  regard  such  things  as  are  really  upon  the 
"  spot  in  England,  as  the  Statute  of  frauds,  which  respects 
"  lands  situate  in  this  kingdom.  So  stock-jobbing  con- 
"  tracts  and  the  statutes  thereupon  have  a  reference  to  our 
"local  funds;  and  so  the  statutes  for  restraining  insur- 
"  ances  upon  the  exportation  of  wool  respect  our  own 
"  ports  and  shores.  Personal  statutes  respect  personal 
"  transitory  contracts,  as  common  loans  or  insurances  {d), 
"...  In  every  disposition  or  Contract,  where  the  subject- 
"  matter  relates  locally  to  England,  the  Law  of  England 
"  must  govern  and  must  have  been  intended  to  govern. 
"  Thus  a  conveyance  or  will  of  land,  a  mortgage,  a  con- 
"  tract  concerning  stocks,  must  all  be  sued  upon  in 
"  England.'*  Lord  Mansfield  adds  these  strong  and  clear 
expressions :  "  And  the  local  nature  of  the  thing  requires 
"  them  to  he  carried  into  execution  according  to  the  Law 
''here''  (e). 

DCLXXIV.  And  yet,  as  will  be  seen  in  the  matter  of 
testaments,  "  the  local  nature  of  the  thing  "  bequeathed 
does  not,  according  to  the  English  decisions,  necessarily 
cause  the  English  Law  to  govern  the  instrument,  if  the 
testator  be  domiciled  abroad,  and  it  appears  that  if  the 
testament  bequeath  property,  which  the  English  Law  con- 
siders as  personal,  e.g.  leasehold  for  any  definite  number 
of  years,  it  will  be  pronounced  by  the  English  tribunals 
valid  or  invalid  according  to  the  Law  of  a  foreign  domi- 
cil  (/).  It  should  be  remarked  that  Lord  Mansfield,  in  the 
case  just  cited,  uses  the  term  statute  in  the  sense  affixed 
to  it  by  Civilians. 

DCLXXV.  As  to  the   validity    of  the  Contract,  the 

{d)  Robinson  v.  Bland  (leading  English  case),  1  W.  Blackstone^ 
Reports,  at  p.  24G. 

(e)  2  Burrow,  Rep.  at  p.  1079,  after  second  argument  on  the  case. 
[Cf.  1  W.  Blackstone,  Rep.  at  pp.  258,  259.] 

(/)  See  on  this  point  Freke  v.  Lord  Carbery,  L.  R.  16  Eq.  p.  461  ; 
et  vide  supra,  §  xlii.A.     [See  Studd  v.  Cook,  L.  R.  8  App.  Ca.  p.  577.] 
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presumption  of  Law  is,  in  the  absence  of  an  express 
declaration  or  a  strong  counter-presumption,  that  the 
parties  intended  to  observe  the  Law  of  the  place  in  which 
the  contract  was  made  (g).  "La  valeur  intrinseque," 
Foelix  says,  "la  substance,  le  lien  {h)  [vinculum  juris), 
"  depend  de  la  loi  du  lieu  ou  elles  ont  re9u  leur  perfection  ; 
"  Tacte  salable  ou  nul  d'apres  cette  loi  le  sera  egalement 
"  partout"  (i). 

The  same  rule  applies  to  what  is  termed  the  nature  {k) 
of  the  Contract,  but  which  is  perhaps  more  properly  in- 
cluded under  the  next  category  of  interpretation. 

DCLXXYI.  The  Court  of  Louisiana  has  expressed 
itself  as  follows:  "  The  idea  that  the  Law  of  a  man's 
"  domicil  follows  him  through  the  world,  and  attaches  to 
"  all  his  contracts,  is  as  novel  as  unfounded.  The  pro- 
"  position  was  not,  indeed,  maintained  in  general  terms  ; 
"  but  that  offered  to  the  Court  in  relation  to  the  contract 
"  is  identical  with  it ;  and  it  is  impossible  for  us  not  to 
"  feel  that,  if  the  defendant  ...  is  to  have  the  contract 
"  decided  by  the  laws  of  Louisiana,  it  will  be  equivalent 


{g)  Trimby  v.  Vignier,  1  Bingham,  New  Cases,  p.  151  ; 

De  la  Vega  v.  Vianna,  1  Barnewall  <&  Adolphus,  Rep.  p.  284  ; 

British  Linen  Company  v.  Drummoyid,  10  Barn.  &  Cress.  Rep.  p.  903, 
— are  the  leading  English  cases  ;  [and  see  Bradlaugh  v.  De  Rin,  L.  R. 
3  G.  P.  p.  538,  and  5  0.  P.  p.  473.  Cooper  v.  Cooper,  L.  R.  13  Ap.  Ca. 
p.  88  ;  Lee  v.  Abdy,  L.  R.  17  Q.  B.  D.  p.  309.] 

Bank  of  United  States  v.  Donnally,  8  Peters,  {Supreme  Court  of 
U.S.A.)  Rep.  p.  361 ;  and  Wilcox  v.  Hunt,  13  Ibid.  p.  378,— are  the 
leading  cases  in  the  U.  S.  of  North  America. 

[The  Law  of  the  place  where  the  contract  is  made  governs  as  to  the 
rights  and  liabilities  of  the  parties  ;  that  of  the  place  of  performance 
as  to  the  enforcement.  Burchard  v.  Dunbar,  in  Supreme  Court  of 
Illinois,  American  Reports  by  Isaac  G.  Thompson,  vol.  xxv.  p.  334  ; 
and  see  Hoadley  v.  Northern  Trans'portation  Co.  in  Supreme  Judicial 
Court  of  Massachusetts,  ibid.  vol.  xv.  at  p.  108  ;  and  1  Lathrop^s  Mass. 
Rep.  at  p.  306.     Infra,  §§  dcxciii-dcxciv.A.] 

(h)  Foelix  (liv.  ii.  tit.  i.  s.  97)  calls  all  these  solennites  intrinseques. 

(i)  Fcelix,  \bid.  s.  96. 

(A;)  Vide  suprd,  §  dclxix. 


CONTRACT — VALIDITY — NATURE.  549 

"  to  a  declaration  of  this  amount,  that  an  inhabitant  of 
"  this  State  carries  its  laws  with  him  wherever  he  goes, 
*'  and  they  regulate  and  govern  his  contracts  in  foreign 
"  countries — that,  whether  a  man  contracts  with  him  in 
"  Paris  or  London,  our  municipal  regulations  are  the 
"  measure  of  the  rights  and  duties  of  both  parties  to  the 
"  contract.  That  the  legislature  of  Louisiana  may  have  a 
"  right  to  regulate  the  contracts  of  her  own  citizens  in 
*'  every  country  so  long  as  they  owe  her  allegiance,  may 
"  or  may  not  be  true.  But  where  the  citizen  contracts 
"  abroad  with  a  foreigner,  it  is  evident  that  the  rule  must 
"  be  limited  in  its  operation.  The  legislature  may  refuse 
"  permission  to  enforce  the  agreement  at  home ;  but 
''  abroad,  and  particularly  where  the  agreement  is  entered 
"  into,  it  is  valid.  The  general  rule,  however,  is  never  to 
"  extend  the  prohibition  to  contracts  made  abroad  unless 
"  there  be  an  express  declaration  of  the  legislative  wilV  [I). 

DCLXXVII.  The  following  extract  from  a  letter  of 
Sir  L.  Jenliins  to  Charles  II.  contains  a  clear  statement 
of  what  were,  in  that  very  learned  civilian's  opinion,  the 
true  principles  of  International  Law  respecting  the  en- 
forcement of  a  bond  of  foreign  obligors. 

''  That  whether  the  bond  in  question  was  sealed  and 
"  delivered  in  Scotland  or  in  England,  your  Majesty  may 
"  please,  if  it  be  transmitted,  or  remaining  in  the  registry 
"  of  the  Admiralty  of  Scotland,  to  order  the  registrar  of 
"  that  court  (who  by  his  office  stands  chargeable  with  it) 
"  to  transmit  hither  the  original  bond  :  That  the  peti- 
"  tioner  may  have  the  remedy  which  the  Law  affords  upon 
"  a  bond  against  the  sureties  living  in  England,  it  being 
"  usual  in  aid  of  justice,  as  in  all  other  places  of  Christen- 
"  dom,  so  in  these  your  Majesty's  two  kingdoms,  to  have 


(I)  Arayo  v.  Currell,  1  Louisiana  Rep.  at  p.  534  (a.d.  1830).  Mr. 
Justice  Martin  deUvered  the  opinion  of  the  Court,  which  is  cited 
at  length  in  the  5th  edition  of  Story''s  Conflict  of  Laws  (Boston,  1857), 
pp.  445-458,  8.  286  r,  note  1. 
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"  the  benefit  of  Law,  and  execution  where  the  obligors  in  a 
"  bond  do  live,  though  the  bond  itself  were  not  made  in 
*'  the  same  kingdom." 

"  This  is  the  constant  usage  in  all  parts  where  the 
"  Civil  Law  obtains,  and  I  myself  can,  upon  experience, 
"  witness  the  practice  of  it  in  Scotland;  for  a  merchant 
''  of  Aberdeen,  having  become  bound  to  me  in  a  statute 
"  merchant  of  3,000L  in  the  manner  and  form  peculiar  to 
"  England,  I  (being  intrusted  for  a  stranger)  have  been 
"  lately  forced  to  sue  that  statute  merchant,  and  having 
"  transmitted  the  original  bond  into  Scotland,  I  have  had 
"  very  good  justice  before  the  lords  of  your  Majesty's 
"  sessions  there,  and  execution  against  the  party,  though 
"  there  be  no  such  form  of  obligation  as  our  English 
"  statute  merchant  is,  received  or  known  in  Scot- 
"land"  (m). 

DCLXXVIII.  We  have  considered  the  principles  of 
Law  applicable  to  the  validity  and  nature  of  the  Contract. 

We  next  approach  the  question  of  the  Interpretation  of 
the  Contract  (n). 

The  rule  of  the  English  and  North  American  United 
States  lawyers  upon  this  matter  is,  "  that  the  interpreta- 
"  tion  of  the  contract  must  be  governed  by  the  laws  of 
"  the  country  where  the  contract  is  made ;  "  but  Story, 
who  lays  down  this  rule,  immediately  adds,  "  Especially 
*'  in  interpreting  ambiguous  contracts  ought  the  domicil 
"  of  the  parties,  the  place  of  execution,  the  various  pro- 
"  visions  and  expressions  of  the  instrument,  and  other 
"  circumstances,  implying  a  local  reference,  to  be  taken 
"  into  consideration"  (o). 


(m)  Wymie's  Life  of  Sir  L.  Jenkins^  vol.  ii.  p.  749. 

{n)  With  respect  to  [measurement  of  the  tonnage  of]  Ships  there  is 
a  very  peculiar  provision  in  English  Statute  law  referring  to  the  case 
of  a  conflict  of  laws— 17  &  18  Vict.  c.  104,  ss.  20  et  seq,  ;  25  & 
26  Vic.  c.  03,  ss.  4,  60.  [The  Franconia,  L.  B.  3  P.  D.  p.  164.]  Vide 
infrdy  chap.  xli. 

(o)  Conflict  of  Laws,  s.  272. 
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DCLXXIX.  The  foreign  jurists  (p)  say  that  there  are 
three  sources  from  which,  according  to  the  circumstances 
of  the  case,  the  interpretation  of  a  contract  may  be 
derived : 

a.  The  law  of  the  State  in  which  it  is  made. 

/3.  The  law  of  the  State  in  which  it  is  to  be  per- 
formed. 

7.  The  law  of  the  domicil  of  the  parties  {q) . 

But  it  will  be  found  on  examination  that  the  third  is 
pretty  much  identical  with  the  second,  for  the  Law  of  the 
domicil  is  resorted  to  because  the  presumption  is  that 
the  Law  was  that  which  the  parties  intended  should  govern 
the  performance  of  the  contract ;  and  it  will  also  be  found, 
though  the  matter  is  involved  in  the  obscurity  of  re- 
dundant verbiage,  that  the  lex  loci  contractus  practically 
means  the  Law  of  the  place  of  performance  ;  which,  after 
all,  is  the  Law  which  it  is  endeavoured  to  discover  through 
the  medium  of  legal  presumption  when  the  contract  is 
silent  or  ambiguous  (r). 

DCLXXX.  The  Roman  Law  says,  "  Semper  in  stipu- 
"  lationibus  et  in  ceteris  contractibus  id  sequimur  quod 
"  actum  est ;  aut  si  non  pareat  quid  actum  est,  erit  con- 
"  sequens  ut  id  sequamur  quod  in  regione,  in  qua  actum 
"  est,  frequentatur  "  (s).  And  again,  "  Ea  enim  quae  sunt 
"  moris  et  consuetudinis    in  bonse  fidei  judiciis    debent 


(p)  "  Lors  done  que  le  lieu  de  I'execution  est  celui  du  domicile  des 
parties  ou  celui  de  la  passation  du  contrat,  on  peut  poser  comme  regie 
generale  que  c'est  la  loi  du  lieu  de  I'execution  qui  determine  les  efiets 
solidaires  de  I'obligation.  Mais  lorsque  I'obligation  doit  etre  executee 
dans  un  lieu  qui  n'est  ni  celui  du  domicile  des  obliges,  ni  celui  du 
contrat,  j'inclinerais  pour  la  loi  du  lieu  du  contrat,  quand  les  parties 
n'ont  pas  la  meme  nationalite  ;  et  pour  la  loi  du  domicile,  quand  il 
s'agit  d'individus  de  la  meme  nation  contractant  ensemble  en  pays 
stranger." — Masse,  Le  Dr.  Comm.  vol.  ii.  p.  193  (ed.  1844)  ;  liv.  ii. 
t.  ii.  c.  i.  s.  623  (ed.  1874). 

(g)  Fcdix,  s.  94. 

(r)  Merlin,  Rep.  Loi,  VI.  s.  2, 

(s)  Dig.  lib.  1.  t.  xvii.  34. 
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"  venire  *'  {t).  Savigny  shows,  as  has  been  seen,  that  the 
former  passages  applied  to  cases  where  both  parties  were 
domiciled  at  the  place  where  the  contract  was  made  ;  bnt 
this  distinction  has  not  been  observed  by  foreign  codes  or 
jurists. 

The  Civil  Code  of  France  reproduces  the  maxim  in 
these  words :  "  Ge  qui  est  ambigu  s'interprete  par  ce  qui 
"  est  d'usage  dans  le  pays  ou  le  contrat  est  passe"  {x), 
though,  according  to  Foelix  {y),  this  article  of  the  French 
Code  was  not  intended  to  refer  to  foreign  contracts.  But 
Delvincourt  (:s) ,  Toullier  {a),  Merlin  (6),  and  Masse  (c)  are 
of  the  contrary  opinion. 

Merlin  founds  his  opinion  on  the  ground  that  those 
who  contract  in  a  state  must  be  holden  to  submit  them- 
selves to  the  Law  of  that  state.  Masse,  pronouncing  this 
opinion  of  Merlin  to  be  a  resolution  of  one  question  by 
another,  puts  the  adoption  of  the  Law  of  the  state  on  the 
ground  that  there  is  no  other  Law  by  which  the  will  of 
the  contracting  parties  can  be  interpreted,  when  they  are 
both  foreigners  contracting  in  a  foreign  land. 

DCLXXXI.  But  Masse  does  not  apply  this  rule  to 
foreigners  belonging  to  the  same  nation  or  to  a  contract 
to  be  performed  in  the  country  of  the  contracting  parties. 
Masse  further  agrees  with  Boullenois  and  Dumoulin,  that 
no  rule  of  Law  overrides  the  intention  of  the  parties 
when  that  can  be  discovered.  Dumoulin  therefore  says, 
with  truth  as  well  as  energy,  "  Quia  putant  ruditer  et 
"  indistincte  quod  debeat  ibi  inspici  locus  et  consuetudo 


(t)  Dig.  lib.  xxi.  t.  i.  31,  §  20  ;  ci  vide  Dig.  lib.  v.  t.  i.  {De  judiciis), 
Dig.  lib.  xxi.  t.  ii.  6  (Pe  evict.). 

(x)  Art  1159. 

{y)  Foelix,  s.  120. 

{z)  Ibid,  [citing  Delvincourt,  tome  i.  p.  29.] 

(a)  Ibid,  [citing  Toullier,  tome  vi.  num^ro  219.] 

(h)  Rep.  Loi,  VI.  s.  2. 

(c)  Le  Droit  Comm.  vol.  ii.  p.  153  (ed.  1844)  ;  liv.  ii.  t.  ii.  c.  i. 
8.  597  (ed.  1874).     [He  cites  Boullenois,  tome  ii.  pp.  459,  495,  501.] 
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"  ubi  sit  contractus ;  quod  est  falsum ;  quiii  imo  jus  est 
"  in  tacita  et  verisimiii  mente  contrahentium." 

DCLXXXII.  In  truth,  to  those  who  hold  absolutely 
the  doctrine  of  locus  regit  actum  as  applicable,  not  merely 
to  the  form  (a  subject  discussed  in  a  previous  chapter), 
but  to  the  validity,  nature,  and  interpretation  of  the 
obligation,  a  question  of  no  mean  difficulty  presents  itself 
for  solution — namely,  Is  this  rule  applicable  to  foreigners 
temporarily  commorant  or  transient,  as  well  as  to  domi- 
ciled persons  ?  Donellus  {d)  observes,  with  respect  to 
the  mercator  advena,  and  the  maritus  in  causa  dotis,  that 
these  persons  constitute  an  exception  to  the  rule,  that  the 
defendant  must  defend  himself  uhi  contraxit,  because  in 
these  special  cases  there  was  a  tacit  agreement  to  the 
contrary  in  the  original  contract. 

DCLXXXIII.  It  is  well  observed  by  Savigny  (e)  that 
there  are  two  senses  in  which  the  expression  "  interpreta- 
tion "  may  be  used,  a  general  and  a  restricted  sense.  Ac- 
cording to  the  former,  the  application  of  every  rule  of  Law 
which  supplies  what  is  not  literally  stated  in  the  contract, 
falls  under  the  category  of  interpretation.  It  is  manifest, 
however,  that  this  generalisation  of  the  expression  deprives 
it  of  any  proper  and  peculiar  signification.  In  order  to 
give  it  this,  a  restricted  sense  must  be  imposed  upon  it ;  it 
must  be  confined  to  cases  of  doubt  arising  from  the  defec- 
tive structure  or  ambiguous  expressions  of  the  contract. 
It  is  a  question  of  fact,  like  the  interpretation  of  a  Law. 
The  object  is  in  both  cases  to  ascertain  the  true  meaning 
which  the  oral  or  written  words  were  intended  to  convey. 

It  is  in  this  sense  that  the  Eoman  lawyers  said,  "  Id 


(d)  De  Jure  Civ.  lib.  xvii.  cap.  xiv.  16,  17. 

(e)  Savigny,  B.  E.  viii.  s.  374,  where  see  note  (a).  He  selects  as 
the  principal  authors  on  this  point  of  interpretation,  Boullenois,  Traite 
des  Statuts  reels  et  personnels,  tome  ii.  pp.  489-538  (tit.  iv.  chap.  ii. 
obs.  46,  regie  10)  ;  Story,  ss.  272-280  ;  Wachter,  die  Collision  dx., 
Archiv,  Band  xix.  114-125. 
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"  sequimur  quod  actum  est "  (/), "  In  obscuris  inspici  solet 
"  quod  verisimilius  est,  aut  quod  plerumque  fieri  solet  "  {g). 

DCLXXXIV.  Interpretation  is  not  therefore,  according 
to  Savigny,  a  question  of  the  application  of  a  lex  loci,  though 
the  local  language  may  serve  to  explain  the  mind  of  the  con- 
tracting parties ;  but  if  the  question  be,  what  place  furnishes 
the  language  which  is  the  subject  of  doubt,  Savigny  denies 
that  the  answer  can  be  either  the  place  in  which  the  con- 
tract was  entered  into,  or  the  place  in  which  it  is  to  be 
fulfilled. 

Savigny  illustrates  this  position  by  the  case  of  a  contract 
effected  by  correspondence.  The  language  of  the  contract 
in  this  case  is  to  be  construed  by  the  usage  of  the  place  in 
which  the  writer  of  the  first  letter  dwelt,  not  by  the  usage 
of  the  place  in  which  the  letter  was  received  and  accepted, 
although  this  is  the  place  in  which  the  contract  was  con- 
cluded, because  the  writer  of  the  first  letter  must  be  pre- 
sumed to  have  had  the  meaning  of  the  language  of  the  place 
in  which  he  dwelt,  and  from  which  he  was  writing,  present 
to  his  mind  at  the  time. 

Wachter  furnishes  another  illustration  in  support  of  the 
same  position.  An  Insurance  company  (/i)  at  Leipsic  con- 
tained among  its  printed  terms  an  exception  in  the  case  of 
[damage  incurred  through]  a  disturbance  of  the  public 
peace  {Aufruhr,  emeute).  An  insured  property  having  been 
set  fire  to  from  without  {auswdrts,  dehors),  the  question 
arose  whether  the  company  were  protected  by  the  excep- 
tion, inasmuch  as  the  legal  construction  of  what  constituted 
a  disturbance  of  the  public  peace  varied  in  different  states. 
Wachter  rules  rightly,  according  to  Savigny,  that  the 
Saxon  Law,  under  the  dominion  of  which  the  terms  of  the 
insurance  were  made,  furnishes  the  true  interpretation  {hh). 


(/)  Dig.  lib.  1.  t.  xvii.  34. 

(g)  Ibid.  114. 

(/i)  Evidently  fire  insurance. 

[(/(./*)  Cited  in  Savigny,  ubi  sup.  note  (d).] 
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DCLXXXV.  The  domicil  is,  according  to  Savigny,  an 
important  element  in  the  question  of  interpretation.  If  the 
contract  be  made  orally  or  in  writing  in  the  place  in  which 
both  parties  are  domiciled,  the  language  of  that  place  is 
unquestionably  applicable  to  the  interpretation. 

This  is  not  necessarily  the  case  when  only  one  party 
has  his  domicil  in  that  place.  It  is  then  a  matter  of  in- 
quiry whether  it  is  probable  that  the  non-domiciled  party 
was  acquainted  with,  and  intended  to  use,  the  language 
according  to  its  meaning  at  that  place. 

The  position  of  the  Roman  Law,  "  ut  id  sequamur  quod 
"  in  regione,  in  qua  actum  ed,  frequentatur  "  {i),  is  not  op- 
posed to  this  doctrine  ;  for  this  text  proceeds  on  the  natural 
supposition  that  both  parties  are  domiciled  in  the  place  of 
the  contract.  The  same  remark  applies  to  another  pas- 
sage :  '"'  Si  fundus  venierit,  ex  consnetndine  ejus  regionis, 
"  in  qua  negotium  gestum  est,  pro  evictione  caveri  opor- 
"tet"(A;). 

DCLXXXVI.  Upon  the  same  principles  Savigny  con- 
tends that  you  cannot  consider  the  language  of  the  place 
of  [performance  or  fulfilment  {Erf illlung sort)]  of  the  contract 
as  furnishing  the  invariable  guide  for  its  interpretation ; 
though  there  are  certain  portions  of  a  contract  in  which 
it  may  be  so  considered.  For  instance,  if  the  contract 
stipulate  for  a  particular  sum  of  money,  merchandise  ac- 
cording to  a  particular  weight  or  measure,  a  quantity  of 
land  according  to  a  particular  measurement  in  a  particular 
country  ;  and  the  terms  of  the  contract  which  express  the 
value  and  the  weight,  or  the  admeasurement,  admit  of 
more  than  one  interpretation,  the  interpretation  supplied 
by  the  language  of  the  place  of  fulfilment  is  to  govern^ 
both  because  that  was  in  all  probability  in  the  mind  of  the 
contracting  parties ;  and  because  it  would  not  unfre- 
quently  be  impossible  to  fulfil  the  contract  according  to 


(i)  Dig.  lib.  1,  t.  xvii.  34. 
(A-)  Dig.  lib.  xxi.  t.  ii.  6. 


556       JUS    GENTIUM — PRIVATE    INTERNATIONAL    LAW. 

any  other  interpretation  (l).  Such,  it  may  be  observed,  is 
the  express  provision  upon  the  subject  in  the  Prussian 
code  (m). 

DCLXXXYII.  Here  again  it  is  to  be  observed  that 
there  are  passages  in  the  Roman  Law  which  are  apparently 
but  not  really  at  variance  with  these  principles. 

For  instance,  in  that  system  of  jurisprudence  it  is  said, 
that,  in  the  case  of  a  stipulation,  the  interpretation  is  to 
be  against  the  person  who  stipulates  {71)  ;  in  the  case  of 
sale,  against  the  seller;  in  the  case  of  letting,  against 
the  proprietor  or  lessor  (0). 

The  reason  assigned  is,  that,  as  it  was  in  the  power  of 
these  parties  to  have  prevented  by  a  clearer  statement  any 
doubt  as  to  their  meaning,  the  difficulty  is,  in  fact,  im- 
putable either  to  their  negligence  or  their  bad  faith. 

But  these  passages  expressly  apply  to  terms  or  words 
which  are  in  themselves  obscure  or  equivocal  ;  whereas 
the  principles  and  doctrine  of  interpretation  which  we 
have  been  just  considering  apply  to  expressions  which  are 
not  in  themselves  obscure  or  equivocal,  but  have  different 


(I)  Savigny,  uhi  sup.  s.  374,  citing  at  note  {/)  Bo^dlenois,  tome  ii. 
pp.  496-498. 

(m)  [Prussian  Code,  Theil  I.  Tit.  v.  §  256  :  "1st  ein  Contract  nach 
Mass  und  Gewicht  geschlossen,  so  wird  vermuthet,  dass  dasjenige 
gemeint  sei,  welches  an  dem  Orte,  wo  die  Uebergabe  geschehen  soil, 
eingeftihrt  ist."  §  257  :  "1st  bei  einer  Geldsumme  die  Miinzsorte 
nicht  ausgedriickt,  so  wird  im  zweifelhaften  Falle  die  an  dem  Orte,  wo 
die  Zalilung  geschehen  soil,  gangbare  Miinzsorte  verstanden."] 

(n)  Dig.  lib.  xxxiv.  t.  v.  26  :  "  Cum  quseritur  in  stipulatione  quid 
acti  sit,  ambiguitas  contra  stipulatorem  est." 

Dig.  lib.  xlv.  t.  i.  38,  §  18  :  "In  stipulationibus  cum  quaeritur  quid 
actum  sit,  verba  contra  stipulatorem  interpretanda  sunt. " 

(0)  Dig.  lib.  ii.  t.  xiv.  39  :  "  Veteribus  placet  pactionem  obscuram, 
vel  ambiguam,  venditori  et  qui  locavit  nocere  ;  in  quorum  f  uit  potestate 
legem  apertius  conscribere."  Dig.  lib.  xviii.  t.  i.  21 :  "  Labeo  scripsit 
obscuritatem  pacti  nocere  potius  debere  venditori,  qui  id  dixerit,  quam 
emptori  :  quia  potuit  re  mtegra  rem  apertius  dicere."  Dig.  lib.  1. 
t.  xvii.  172:  "In  contrahenda  venditione  ambiguum  pactum  contra 
venditorem  interpretandum  est." 
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meanings  in  different  places,  thongli  in  eacli  place  their 
meaning  is  clear  and  unambiguous  (oo). 

DCLXXXYIII.  Savigny  complains  that  Story  and  a 
host  of  writers  resolve  the  question  of  interpretation  into 
a  rule  of  local  Law,  whether  it  be  the  place  of  making  or 
fulfilling  the  obligation. 

Boullenois  [p],  Savigny  (q),  Wachter  (r),  and  others 
hold  that  the  true  object  is  not  to  establish  an  inflexible 
rule  of  Law,  but  to  ascertain  in  each  case  the  real  inten- 
tion of  the  contracting  parties  by  reference  to  the  general 
rules  of  interpretation  applicable  to  the  construction  of 
contracts. 

DCLXXXIX.  It  is  a  matter  of  controversy  whether  a 
limitation  to  that  maxim  is  or  is  not  furnished  by  the  fact, 
that  the  contract  is  made  in  transitu  by  two  foreigners 
belonging  to  the  same  country  and  not  domiciled,  but 
merely  commorant  in  the  place  where  the  contract  is 
made. 

Boullenois  (s)  and  other  jurists  are  of  opinion  that  in 
this  case  the  Law  of  the  domicil  governs  the  contract. 
Story  observes,  ^'  Without  undertaking  to  say  that  the 
"  exception  may  not  be  well  founded  in  particular  cases, 
"  as  to  persons  merely  in  transitu,  it  may  unhesitatingly 
"  be  said,  that  nothing  but  the  clearest  intention  on  the 
"  part  of  foreigners  to  act  upon  their  own  domestic  Law, 
"  in  exclusion  of  the  Law  of  the  place  of  the  contract, 
"  ought  to  change  the  application  of  the  general  rule. 
"  And  indeed,  even  then,  if  the  performance  of  the  con- 


[(oo)  Compare  in  English  Law  the  distinction  between  patent  and 
^ate/ii  ambiguity,  and  the  admission  of  extrinsic  evidence  to  explain  the 
latter.  Smith's  Leading  Ca.  vol.  ii.  Notes  to  Roe  v.  Tranmarr ; 
Addison  on  Contracts^  chap.  xxvi.  section  1.] 

(2?)  XTbi  sup.  pp.  494-498. 

(q)  B.  E.  viii.  s.  374. 

(r)  Passim 

(s)  Boullenois,  tome  ii,  pp.  456,  489,  490  (tit.  iv.  ch.  ii.  obs.  46)  ; 
cited  in  Story,  s.  273. 
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*'  tract  is  to  be  in  the  same  country  where  it  is  made,  it 
"  seems  difficult  upon  principle  to  sustain  the  excep- 
"  tion."  (t). 

DCXC.  Foelix  decides  that  in  this  case  the  presump- 
tion of  Law  is  in  favour  of  the  place  where  the  contract 
is  perfected,  as  he  puts  it — [that  is,  concluded.] 

"  II  arrive  parfois  que  les  parties  negocient  une  con- 
"  vention  pendant  qu'elles  parcourent  ensemble  divers 
'^  lieux :  quel  sera  alors  le  locus  contractus  ?  Ce  sera  celui 
''  dans  lequel  le  contrat  est  devenu  parfait.  En  effet,  c'est 
'^  la  seulement  que  le  duorum  pluriumve  in  unurifh  placitum 
''  consensus  {tt)  est  intervenu  :  la  plupart  des  auteurs  sont 
*'  d'accord  sxir  ce  point "  (u). 

Tit  man  and  Wachter,  however  (says  Foelix),  think  that 
the  engagement  of  each  party  should  be  decided  by  the 
Law  of  the  domicil  of  each ;  and  Eichhorn  is  of  opinion 
that  each  of  the  parties  is  limited  to  such  rights  as  the 
accidental  place,  in  which  he  happens  to  put  in  force  the 
law,  may  furnish. 

"  Mais  "  (continues  Ecelix)  "  alors  il  n'y  aurait  pas  de 
"  consentement  mutuel  des  parties  in  idem  placitum  et  par 
"  consequent  pas  de  Contrat :  done  ces  deux  systemes 
"  sont  inadmissibles"  (t;). 

DCXCI.  It  should  seem  that  proof  that  the  parties 
were  ignorant  of  the  Law  of  the  place  of  the  contract 
would  greatly  strengthen  the  reason  for  the  exception  in 
such  a  case.  If  the  parties  intended  that  the  contract 
should  be  performed  where  it  was  made,  the  presumption 
would  be  very  strong  that  they  intended  the  Law  of  the 
place  to  govern  it. 

The  case  of  a  foreigner  contracting  with  a  native  is 
materially  different. 

{t)  Story,  s.  273. 

(tt)  Dig.  lib.  ii.  t.  xiv.  1  :  "  Et  est  pactio  duorum  pluriumve  in 
idem  placitum  consensus." 

(tt)  Foelix  J  liv.  ii.  tit.  i.  s.  104. 
(v)  Foelix,  ubi  sup. 
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DCXCII.  It  is  said,  and  as  it  would  seem  with  perfect 
justice,  that  a  contract  being",  though  valid  in  the  place 
where  it  is  made,  invalid  if  it  be  at  variance  with  the 
Law  of  the  place  of  its  performance,  the  converse  propo- 
sition is  true ;  viz.  that  a  contract,  invalid  where  it  is 
made,  is  valid  if  in  accordance  with  the  Law  of  the  place 
of  its  performance  (x). 

Upon  this  point  the  Courts  of  England  and  the  North 
American  United  States  appear  to  be  agreed.  It  is  chiefly 
on  questions  of  interest — a  subject  to  be  presently  dis- 
cussed—  that  this  position  of  Law  has  been  enunciated  (y). 

DCXCIII.  It  will  be  observed  that  all  the  rules  col- 
lected and  laid  down  by  Story  respecting  what  he 
designates  the  validity,  the  nature,  the  obligation,  the 
interpretation  of  contracts,  presuppose  or  assume  that  the 
place  of  performance  and  the  place  of  the  maJcing  of  the 
contract  are  identical.  But  when  they  are  not  so — that 
is,  neither  by  express  statement  nor  by  tacit  implication 
— then  these  incidents  of  the  contract  are,  in  conformity 
with  the  presumed  intention  of  the  parties,  to  be  governed 
by  the  Law  of  the  place  of  performance  (z). 

In  truth,  this  proposition  was  established  by  Lord 
Mansfield,  the  creator  of  our  commercial  Law,  in  one  of 


[(x)  Story,  s.  305.] 

(y)  Depau  v.  Humphreys,  8  Martin,  (Louisiana)  Rep.  New  Series, 
p.  1. 

Connor  v.  Bellamont,  2  Ath.  Rep.  p.  381  {Lord  Hardivicke). 

Stapleton  v.  Conway,  3  Ath.  Rep.  p.  726  ;  1  Vesey  Senior,  Rep. 
p.  427. 

Dewar  v.  Spa7i,  3  Term  Rep.  p.  425. 

[De  Wolfv.  Johnson,  10  Wheaton,  Supreme  Court  Rep.  p.  367.] 

Kenfs  Comm..  vol.  ii.  p.  461.     (Part  V.  lecture  39.) 

(z)  Story,  s.  280. 

Andrews  v.  Pond,  13  Peters,  Rep.  p.  65  ;  a  leading  case,  decided  in 
the  Supreme  Court  of  the  United  States.  [It  is  there  laid  down  (p.  78) 
that  "  the  general  principle  in  relation  to  contracts,  made  in  one 
place  to  be  performed  in  another,  is  well  settled.  They  are  to  be 
governed  by  the  Law  of  the  place  of  performance. "] 
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the  earliest  cases  wliich  he  decided :  "  The  Law  of  the 
''place"  (he  said)  "  can  never  be  the  rule,  where  the  trans- 
"  action  is  entered  into  with  an  express  view  to  the  Law 
"of  another  country,  as  the  rule  bj  which  it  is  to  be 
"  governed"  (a). 

DCXCIV.  If  no  place  of  performance  be  specified  in  the 
contract,  or  it  be  of  such  a  character  as  to  admit  of  being 
performed  anywhere,  then,  according  to  the  jurisprudence 
of  England  and  the  United  States,  it  is  governed  by  the  Law 
of  the  place  in  which  it  is  made  (h).  So  in  a  leading  case 
decided  by  the  House  of  Lords,  Lord  Brougham,  speaking 
of  a  bill  of  exchange,  drawn  and  accepted  in  Paris  by  a 
Scotchman  domiciled  in  Scotland,  said,  "  This  therefore 
"  must  now  be  taken  to  be  a  French  debt,  and  then  the 
"general  law  is,  that  where  the  acceptance  is  general, 
"  naming  no  place  of  payment,  the  place  of  payment  shall 
"  be  taken  to  be  the  place  of  the  contracting  of  the  debt "  (c). 

Acting  on  this  principle,  the  United  States  Courts  have 
holden,  that  an  antenuptial  contract  made  in  reference  to 
another  country,  as  the  future  domicil  of  the  parties,  is 
governed  by  the  Law  of  that  domicil  as  to  rights  of  personal 
property  (d) ;  and  also,  that  if  a  merchant  in  America  orders 
goods  from  England,  and  the  English  merchant  executes 
the  order,  the  contract  is  governed  by  the  Law  of  England, 
on  the  ground  that  the  contract  is  there  consummated  (e). 

[DCXCIV. A.  Questions  of  validity,  of  interpretation, 
and  also  of  the  remedy  available  in  case  of  breach,  may 


(a)  Robinson  v.  Bland,  2  Burrow,  Rep.  at  p.  1077.  [Supra^ 
§  dclxxiii.] 

(6)  Story,  ss.  282,  317,  343-346. 

(c)  Don  V.  Lippmann,  5  Clark  cfc  Finn.  Rep.  pp.  1,  12,  13  :  vide 
post,  §  dcccxxvii.,  the  case  of  The  Milford,  Swabey,  Rep.  362  ;  4  Jur. 
N.  S.  p.  417  ;  31  L.  T.  p.  42. 

(d)  Le  Breton  v.  Miles,  New  York  Court  of  Chancery,  8  Paige, 
Rep.  p.  261. 

Kenfs  Comm.  vol.  ii,  p.  459,  note  (d). 

(e)  JVhisto7i  V.  Stodder,  8  Martin,  {Louisiana)  Rep.  p.  95  ;  Kent's 
Comm.  vol.  ii.  p.  459,  note  {d). 
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arise  out  of  the  same  contract,  and  are  not  always  easily 
distinguishable.   In  Hoadley  v.  Northern  Transportation  Co., 
the  defendants  made  an  agreement  in  Illinois  to  carry  an 
engine  from  that  State  into  Massachusetts.     The  engine 
was  burnt  in  Illinois  whilst  in  the  custody  of  the  defendants, 
and  the  owner  sought  to  recover  in  tort  against  them 
before  the  Massachusetts  tribunals.     There  was  a  bill  of 
lading,    with   a    clause    exempting   the    defendants   from 
liability  in  case  of  fire,  which  was  valid  of  itself  by  the 
Law  of  Massachusetts,  assent  being  presumed;  but  which, 
under  the  Law  of  Illinois,  required  the  express  assent  of 
the  owner ;   and  this  assent  had  not  been  given.      The 
Court  held  that  the  lex  fori  (that  of  Massachusetts)  pre- 
vailed,  and   that   the    carriers  were    exempt.     "  It   is    a 
"  general  rule  "  (it  was  said  in  the  judgment)  "  that  personal 
"  contracts  must  have  the  interpretation  and  binding  force 
''  in  all  countries  which   they  have  in  the   place  where 
"  made.     The  contract  is  presumed  to  have  been  entered 
"  into  with  reference  to  the  Law  of  that  place.     If  for- 
"  malities  and  solemnities  are  there  required  to  give  validity 
"  to  it,  the  requirement  must  be  shown  to  have  been  observed. 
"  But  the  law  of  the  place  where  the  action  is  brought,  by 
"  the  same  general  rule  regulates  the  remedy  and  all  the 
''  incidents  of  the  remedy  upon  it.    The  Law  of  the  former 
"  place  determines  the  right ;  the  Law  of  the  latter  controls 
"  the  admission  of  evidence  and  prescribes  the  modes  of 
"  proof  by  which  the  terms  of  the  contract  are  made  known 
"  to  the  Court,  as  well  as  the  form  of  the  action  by  which 
"  it   is    enforced.    ...    It   is  not    always,  indeed,    easy 
"  to  determine  whether  the  rule  of  law  sought  to  be  applied 
"  touches  the  validity  of  the  contract  or  only  the  remedy 
"  upon  it.      In  the  opinion  of  the  Court  the  rule  of  law 
"  laid  down  in  Illinois  and  here  relied  on  by  the  plaintiff 
"  affects  the   remedy  only  and   ought  not  to  control  the 
'^  courts  of  this  Commonwealth.     The  nature  and  validity 
*'  of  the  special  contract  is  the  sa,me  in  both  States.     It  is 
"  only  a  diflPerence  in  the  mode  of  proof.     A  presumption 
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"  of  fact  in  one  State  is  held  legally  sufficient  to  prove 
"  assent  to  the  special  contract  relied  on  to  support  the 
"  defence.  In  the  other  State  it  is  held  not  to  be  sufficient. 
"  It  is  as  if  proof  of  the  contract  depended  upon  the 
"  testimony  of  a  witness  competent  in  one  place  and  in- 
"  competent  in  the  other '^  (/). 

The  law  of  the  remedy  is  no  part  of  the  contract  (g). 

"  When  the  question  is  settled  that  the  contract  of  the 
"  parties  is  legal,  and  what  is  the  true  interpretation  of  the 
"  language  employed  by  the  parties  in  framing  it,  the  lex  loci 
''  ceases  its  functions,  and  the  lex  fori  steps  in  and  determines 
"  the  time,  the  mode,  and  the  extent  of  the  remedy  "  (/i).] 

DCXCIV.B.  [There  are  some  cases  in  which  there  is  no 
one  country  which  can  be  said  to  be  the  place  of  perform- 
ance. As,  for  instance,  where  goods  are  to  be  trans- 
ported from  one  country  to  another,  possibly  over  a  third 
country  or  over  sea,  possibly  again  in  a  ship  belonging  to 
a  third  country.  In  these  cases  the  law  of  the  place  of 
performance  cannot  be  applied ;  and  where  there  is  a 
conflict  of  laws  or  a  difficulty  of  interpretation  necessi- 
tating the  application  of  some  law,  the  Courts  are  reduced 
to  gather  the  intention  of  the  parties — which  is  deemed 
to  be  the  "  crucial  test  " — from  the  document,  or  contract, 
itself  "  as  read  by  the  light  of  the  subject-matter  and 
"the  surrounding  circumstances"  {i)»  That  the  law  of 
the  place  of  ultimate  performance  is  not  necessarily  the 


[(/)  1  Lathrop's  Massachusetts  Rep.  p.  306 ;  and  15  Isaac  G. 
Thompson's  Amer.  Rep>.  p.  106. 

{g)  Burchard  v.  Dunhar,  25  J.  G.  Thompson's  Amer.  Rep.  at  p. 
338. 

(h)  Sherman  v.  Gassett,  4  Gilmour^s  Rep.  p.  531,  cited  in  Burchard 
V.  Dunhar,  ubi  sup. 

(i)  Lloyd  V.  Guibert,  L.  R.  1  Q.  B.  at  pp.  122,  123  ;  Chartered  Mer- 
cantile Bank  of  India  v.  Netherlands  India  Steam  Navig  dion  Co.,  L.  R. 
10  q.  B.  D.  p.  521  ;  Jacobs  v.  Credit  Lyonnais,  L.  R.  12  Q.  B.  D.  p.  589. 

Re  Missouri  Steamship  Co.,  decision  of  Court  of  Appeal  in  England, 
Weekly  Notes,  May  11,  1889  ;  not  yet  reported  in  full.] 
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law  governing  the  interpretation  of  the  contract  is  shown 
bj  the  following  case.] 

S.,  being  in  England,  took  from  the  P.  and  0.  Company, 
and  paid  for,  a  ticket  for  the  passage  from  Southampton  to 
Alexandria,  and  from  Suez  to  Mauritius.  In  the  body  of 
the  ticket  the  engagement  of  the  Company  was  stated  to  be 
subject  to  the  conditions  and  regulations  endorsed  thereon. 
S.  signed  this  ticket.  There  was  endorsed  a  notice  con- 
taining the  following  clause  :  "  That  the  Company  do  not 
"hold  themselves  liable  for  damage  to,  or  loss  or  detention 
"  of,  passengers'  baggage."  [According  to  French  Law, 
which  was  in  force  in  Mauritius,  this  clause  was  void.] 
S.  lost  one  package  of  his  luggage  during  the  voyage.  No 
evidence  was  given  of  any  negligence  on  the  part  of  the 
company  [beyond  what  might  be  implied  from  the  fact  of 
the  loss.] 

It  was  holden  that  [the  actual  intention  of  the  parties 
must  be  taken  clearly  to  have  been  to  treat  this  as  an 
English  contract,  to  be  interpreted]  by  the  Law  of  England, 
and  not  by  the  law  of  Mauritius,  and  that  by  the  terms  of 
the  special  [clause  forming  part  of  the]  contract  the  Com- 
pany was  not  liable  for  the  loss  of  the  package  (j). 

[In  some  cases  of  carriage  of  goods  by  sea,  "  the  law 
"  of  the  flag,"  as  it  is  called,  that  is,  the  law  of  the 
country  to  which  the  carrying  ship  belongs,  has  been  held 
to  be  the  law  with  reference  to  which  the  parties  must  be 
presumed  to  have  contracted  (k).] 


(j)  Peninsular  mid  Oriental  Steam  Navigation  Company  v.  Shand, 
11  Jut.  N.  S.  p.  771 ;  3  Moore,  P.  G.  (N.  S.),  p.  272.  Cf.  Moore  v. 
Harris,  L.  B.  1  App.  Ca.  at  p.  331. 

[(/c)  Lloyd  V.  Guibert,  L.  R.  1  Q.  B.  p.  115.  The  Gaetano  and 
Maria,  L.  B.  7  P.  D.  p.  1  and  p.  137.  Cf.  Greer  v.  Poole,  L.  B.  5 
Q.  B.  D.  p.  272  ;  and  Chartered  Mercayitile  Bank  of  India  v.  Nether- 
lands India  Steam  Navigation  Co.,  L.  B.  10  Q.  B.  D.  at  p.  540.] 
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CHAPTER   XXXVI. 

CONTRACT — IMMEDIATE    EFFECTS — MUTUAL    ACCOUNTS 

AGENCY CORRESPONDENCE INTEREST. 

DCXCV.  2.  We  have  now  to  consider  the  second  divi- 
sion of  this  subject ;  viz.  the  Immediate  effects  (a)  of  an 
obligation,  those  which  are  derived  from  the  very  nature  of 
the  obligation,  or  the  exercise  of  the  rights  directly  flowing 
from  it ;  e.g.  in  a  contract  of  buying  and  selling,  the 
delivery  of  the  thing  bought,  and  the  payment  of  the  price 
for  which  it  is  bought,  are  two  immediate  eifects  of  the 
contract.  If  the  contracting  parties  have  chosen  to  make 
a  power  of  repurchase  or  redemption  a  part  of  the  contract, 
that,  though  not  belonging,  abstractedly  speaking,  to  the 
obligation,  would  by  their  act  become  one  of  the  immediate 
effects  of  it  (h). 

DCXCVI.  In  the  event  of  doubt,  such  as  must  often 
arise  in  cases  of  a  mixed  nature,  whether  the  parties  had 
reference  to  the  place  of  the  making  or  the  place  of  the  per- 
formance of  the  contract,  the  inclination  of  the  judges  in 
the  United  States  of  North  America,  which  would  probably 
be  followed  in  England,  has  been  to  adopt  the  Law  of  the 
place  of  making  (bb). 

DCXCYII.  With  respect  to  a  class  of  immediate  effects 
of  Contract  of  great  importance  to  the  commercial  code, — 
namely,  the  matter  of  advances  and  sales,  and  mutual 
accounts  of  credit  and  debt  between  merchants, — the  courts 

(a)  Vide  swpra^  §  dclxviii. 
(6)  Rocco,  lib.  iii.  cap.  vii.  p.  329, 

[(bh)  Burchard  v.  Dunhar^  25  I.  G.  Thompson'' s  American  Rep. 
p.  334  ;  82  niinois  Rep.  p.  450.] 
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of  the  United  States  have  decided  that  advances  are  to  be 
governed  by  the  Law  of  the  place  where  thej  are  advanced  ; 
sales  of  goods  by  the  Law  of  the  place  where  they  are 
received  (c).  The  rule  has  received  practical  illustration 
more  frequently  in  the  case  of  balances  of  accounts.  For 
instance,  a  case  arose  in  which  goods  had  been  consigned 
for  sale  in  Trieste  by  a  merchant  of  Boston,  and  advances 
were  made  in  Boston  by  the  agent  of  the  consignees  to  an 
amount  exceeding  the  amount  of  the  proceeds  of  the  goods 
when  sold.  The  consignees  brought  a  suit  to  recover  the 
balance,  and  the  question  was  at  what  rate  of  exchange  the 
balance  should  be  allowed :  this  raised  an  earlier  question 
— viz.  where  was  the  balance  reimbursable  ?  at  Boston  or 
Trieste  ?  The  Court  held  at  Boston,  where  the  advances 
had  been  made ;  and  consequently  allowed  the  par  of  ex- 
change at  Boston  ;  but  it  held  that  if  the  advance  had  been 
made  at  Trieste,  the  balance  would  have  been  reimbursable 
there  {d). 

DCXCVIII.  This  case,  it  will  be  observed,  introduces 
the  question  of  agency  in  its  effect  upon  the  interpretation 
of  foreign  contracts. 

The  decision  in  it  was  delivered  by  Story  from  the  judg- 
ment seat,  and  it  is  at  variance  with  a  later  case  decided  in 
Louisiana.  In  that  case  an  advance  had  been  obtained  in 
Louisiana  from  an  agent,  residing  in  that  State,  of  a  foreign 
principal,  on  merchandise  to  be  shipped  to,  and  sold  by,  the 


(c)  Story,  ss.  282-284  b.  The  leading  cases  in  the  United  States 
Courts  appear  to  be — 

Coolidge  v.  Poor,  15  Mass.  Rep.  p.  427. 

Bradford  v.  Tarrand,  13  Mass.  Rep.  p.  18. 

Milne  v.  Moreton,  6  Bin7ie'ifs  Pennsyh.  Rep.  p.  353  and  pp.  359,  365. 

Consequa  v.  Fanning,  3  Johnson,  New  York  {Chancery)  Rep.  p.  587, 
and  same  case  on  appeal,  17  Johnson,  {Supreme  Court  of  New  York) 
Rep.  p.  511. 

[See  Merchants'  Bank  of  Canada  v,  Griswold,  28  I.  G.  ThompsorCs 
American  Rep.  p.  159  ;  72  New  York  Rep.  p.  472.] 

{d)  Story,  s.  284  a  ;  Grant  v.  Healey,  3  Sumner^s  Circuit  Court 
Rep.  p.  523. 
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latter  abroad ;  the  proceeds  of  the  sale  fell  short  of  the 
advances.  It  was  decided  that  the  rate  of  interest,  on  a 
balance,  due  to  the  foreign  principal,  by  reason  of  this 
deficiency,  must  be  determined  by  the  Law  of  the  domicil 
of  the  principal,  where  the  merchandise  was  sold. 

The  judges  said,  that  though  this  decision  conflicted 
with  that  of  Story,  it  was  in  accordance  with  the  general 
mercantile  opinion,  which  in  a  matter  of  this  sort  was 
entitled  to  great  weight  (e). 

DCXCIX.  The  Eoman  Law  enumerates,  with  its  usual 
perspicuity  and  conciseness,  the  categories  of  this  class  of 
conventions.  "  Labeo  ait  convenire  posse  vel  re,  vel  per 
"  epistolam,  vel  per  nuncium ;  inter  absentes  quoque  posse  ; 
"  [sed  etiam  tacite  consensu  convenire  intelligitur  "]  (/). 

DCC.  Savigny  {g)  considers  the  cases  of  a  contract  con- 
cluded by  correspondence,  a  contract  signed  at  dififerent 
places,  a  contract  entered  into  by  the  oral  declarations  of 
an  agent. 

The  more  general  opinion  of  continental  and  especially 
German  jurists  is,  that  a  contract  by  correspondence  is 
made  in  that  place  in  which  the  first  letter  was  received  and 
answered  in  the  affirmative.  The  Law  of  this  place,  they 
say,  governs  the  contract.  Savigny,  however,  rejects  this 
opinion :  he  compares  the  writer  of  the  letter  to  the  traveller, 
who,  for  the  purpose  of  making  a  contract,  pays  a  transient 
visit  to  the  party  with  whom  he  is  about  to  contract ;  and 
Savigny  observes,  that  if  their  contract  be  completed,  it 
would  be  governed,  as  to  its  legal  consequences,  not  by  the 
Law  of  the  place  where  the  traveller  sojourned  for  the 
moment,  but  hy  the  Law  of  the  place  in  which  the  contract 
was  to  be  fulfilled.  And  so  in  the  case  of  a  contract  con- 
cluded by  correspondence,  the  Law  of  the  place  of  the 


(e)  Ballister  v.  Hamilton,  3  Louisiana  Annual  Bep.  p.  401. 

Story,  s.  284  6,  note  1. 

(/)  Dig.  lib.  ii.  t.  xiv.  2. 

(g)  R.R.  viii.  s.  373  a.     [Vide  infra,  §  dccvi.] 
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intended  [fulfilment  {Erf iillung sort)],  if  any  place  be  de- 
signated, governs  the  contract ;  and  if  no  place  of  fulfilment 
be  specified,  each  of  the  contracting  parties  may  invoke 
the  Law  of  his  domicil  {h) . 

According  to  the  Prussian  Code,  when  the  Laws  of  the 
respective  domicils  [differ  as  to  the  form  of  the  contract] , 
that  Law  which  is  most  favourable  to  the  maintenance  of 
the  [transaction  {Geschaft)]  is  to  be  followed  {i). 

If  the  Prussian  Courts  had  to  decide,  not  on  the  main- 
tenance but  on  the  [effects  or  operation  (Wirkung)']  of  the 
contract,  Savigny  says  the  spirit  of  the  Prussian  Law 
would  apply  to  each  party  the  Law  of  his  domicil  (j). 

Grotius  says,  that  a  contract  by  correspondence  (per 
literas  inter  ahsentes)  ought  to  be  governed  jWe  solo  naturce ; 
but  w^hat  Law  would  be  enforced  by  the  jus  naturce  in  this 
instance  he  does  not  specify,  though  it  would  appear  that 
it  was  not  the  Law  of  the  place  in  which  the  contract  was 
actually  entered  into  (k). 

Qh)  ''  So  gilt  fiir  jede  Partei  das  Recht  ilires  Wohnsitzes." — Savigny^ 
ibid. 

(i)  [Prussian  Code,  Theil  I.  Tit.  v.  §  111.  "Die  Form  eines 
Vertrages  ist  nach  den  Gesetzen  des  Ortes,  wo  er  geschlossen  worden, 
zu  beurtheilen." 

§  112.  "Ist  unter  Abwesenden  ein  formliclier  Vertrag  errichtet 
worden,  so  wird  die  Form  desselben  nach  den  Gesetzen  desjenigen 
Ortes  beurtheilt,  von  welchem  das  Instrument  datirt  ist." 

§113.  "Ist  aber  der  Vertrag  unter  Abwesenden  bloss  durch 
Briefwechsel,  ohne  Errichtung  eines  f ormlichen  Instrument,  geschlossen 
worden,  und  waltet  in  den  Wohnorten  der  Contrahenten  eine  Yer- 
schiedenheit  der  gesetzlichen  Formen  ob,  so  ist  die  Giiltigkeit  der 
Form  nach  den  Gesetzen  desjenigen  Ortes  zu  beurtheilen,  nach 
welchen  das  Geschaft  am  hesten  hestelien  kanny 

§  114.  "  Eben  dieses  findet  statt,  wenn  der  Vertrag  von  mehreren 
Orten,  welche  in  Ansehung  der  Form  verschiedene  Rechte  haben, 
datirt  ist.  "J 

Savigmj,  uhi  sup. 

(;)  Ibid. 

(k)  "Quare  etiam  si  peregrinus  cum  ci^e  paciscatur,  tenebitur  illis 
legibus  "  (that  is,  the  Law  of  the  civls)  ;  "  quia  qui  in  loco  aliquo  con- 
trahit,  tanquam  subditus  temporarius  legibus  loci  subjicitur.  Plan^ 
aliud  erit  si  in  mari  pactio  fiat  aut  in  vacua  insula,  aut  per  literas  inter 
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DCCI.  The  Courts  of  the  United  States  have  established 
the  following  propositions  ;  that — 

i.  Where  an  agent,  travelling  to  procure  orders  for 
goods,  but  not  having  authority  to  sell,  transmitted  from 
one  State  to  his  principal  in  another  State  an  order  for 
goods  to  be  sent  to  persons  in  the  first-mentioned  State, 
and  the  goods  were  so  sent,  the  sale  was  made  in  the  State 
where  the  principal  was,  and  its  legality  must  be  governed 
by  the  Law  of  that  State  {I). 

ii.  A  promissory  note  (m)  executed  in  Canada,  with  no 
place  of  payment  mentioned,  is  to  be  treated  as  a  Canadian 
note,  and  the  rights,  duties,  and  obligations  growing  out  of 
it,  are  to  be  determined  by  the  laws  of  that  province  (n). 

iii.  Sureties,  indorsers,  and  guarantors  are  liable  accord- 
ing to  the  Law  of  the  place  of  their  contract  (o). 

iv.  The  laws  of  the  State  where  a  note  is  made  payable 
govern  the  liabilities  of  the  parties  thereto  ;  and  such  laws 
must  be  pleaded  and  proved  as  matters  of  fact  {p). 

DCCII  Casaregis  (q),  whose  reasoning  is  adopted  by 
Story  (r),  points  out  that,  when  a  merchant  orders  his  cor- 
respondent to  buy  goods  for  him  in  a  foreign  country,  and 
the  correspondent  executes  the  order  by  buying  the  goods 
of  a  third  person,  two  contracts  are  created  :  "  duo  per- 
"  ficiuntur  contractus  ;  primus,  mandatiiuter  mandantem  et 
"  mandatarium  ;  et  alter,  emptionis  et  respective  venditionis 
"  inter  eundem  mandatarium,  uti  emptorem  nomine  man- 
"  dantis,  et  venditorem  ;  "  and  he  adds  both  these  contracts 

absentes  ;  talia  enim  pacta  jure  solo  naturpD  reguntur." — De  Jure 
B.  ac  P.  lib.  ii.  cap.  xi.  §  v.  2,  3. 

(I)  Woolsey  v.  Bailey,  7  Foster  (N.  II. \  p.  217. 

Smith  V.  Smith,  ibid.  p.  244. 

(m)  Vide  post,  chapter  xlii. 

(n)  Pech  V.  Hibbard,  2G  Vt.  (3  Demie),  p.  698. 

(o)  Walker  v.  Forbes,  25  Ala.  p.  139. 

(p)  Pryor  v.   Wright,  14  Ark.  (1  Ba,rb.),  p.  189. 

For  notes  of  the  above  cases,  see  Putnam's  United  States  Annual 
Digest,  vol.  ix.  (1855),  p.  378. 

(q)  Discursus  legales  de  Commercio,  disc,  clxxix.  num.  10. 

(r)  Story,  s.  285. 
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— namely,  that  of  mandate  between  principal  {mandans) 
and  agent  {mandatarius) ,  and  that  of  purchase  and  sale 
between  the  vendor  and  the  agent,  as  purchaser  in  the 
name  of  the  principal — are  [concluded]  in  the  place  of 
residence  of  the  agent ;  ["  am  bo  perficiuntur  in  loco  man- 
"  datarii/'] 

The  doctrine  of  Casaregis  on  this  subject  has  been 
accepted  both  by  England  (s)  and  the  United  States  of 
America  {t). 

DCCIIl.  A  similar  principle  is  applied  by  Casaregis  and 
adopted  by  Story  as  to  the  ratification  {u),  by  a  correspon- 
dent, of  a  purchase  made  by  an  agent  without  orders.  The 
contract  is  to  be  considered  as  governed  by  the  Law  of  the 
place  of  purchase,  and  not  by  the  Law  of  the  place  of 
ratification,  because  that  refers  back  to  the  place  and  time 
of  purchase  {x). 

In  accordance  with  this  doctrine  the  acceptance  by  a 
person  in  one  country  of  a  bill  drawn  upon  him  by  a  person 
in  another  country,  is,  as  will  be  seen  (^),  a  contract  in  the 
place  where  the  acceptance  is  made  (z). 

(s)  "  Tf  I  residing  in  England  send  down  my  agent  to  Scotland,  and 
he  makes  contracts  for  me  there,  it  is  the  same  as  if  I  myself  went 
there  and  made  them,"  Lord  Chancellor  Lyndhurst  observed  in 
Pattison  v.  Mills,  1  Doiv  tfc  Clarke,  Rep.  at  p.  363, 

The  same  Law  has  been  laid  down  with  respect  to  an  English  cor- 
poration contracting  by  its  agent  in  Scotland  ;  the  contract  is  to  be 
considered  a  Scotch  contract. — Albio7i  F.  cfc  L.  Insurance  Company 
V.  Mills,  3  Wilson  &  Shaw's  Scotch  App.  Rep.  pp.  218,  233. 

{t)  Story  remarks  (s.  285,  note  3)  on  the  diflSculty  of  reconciling 
this  doctrine  with  what  appeared  to  be  the  opinion  of  the  court  and 
counsel  in  Acehal  v.  Levi,  10  Bingham,  Rep.  pp.  376,  379,  381.  The 
place  of  payment  and  delivery  was  in  that  case  different  from  the  place 
of  Contract ;  no  decision,  however,  hostile  to  the  opinion  in  the  text 
was  given.  Cf.  Story,  s.  262  a,  n.  1,  s.  318,  and  note  ;  Vidalv.  Thomp- 
son, 11  Martin,  (Louisiana)  Rep.  p.  23. 

(u)  Ratification  is  ranked  by  Foelix  among  the  accidental  consequences 
of  a  contract,  s.  113  ;  vide  post,  chapter  xxxvii. 

(x)  Casaregis,  uhi  sup.  num.  20,  64,  76-80,  83  ;  cited  Story,  s.  286. 

(y)  Vide  post,  chapter  xlii. 

(z)  Story,  s.  286,  [citing  Boyce  v.  Edwards,  4  Peters,  Rep.  p.  111.] 
P.  Voet,  De  Stat.  Sect.  ix.  c.  ii.  14. 
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Savig'iiy  {a)  admits  that  this  case  affords  a  just  excep- 
tion to  the  rule,  that  the  Law  of  the  domicil  of  each 
acceptor  or  [indorser]  (Unterzeichner)  should  govern,  and 
cites  the  Prussian  Law  on  this  point :  by  this  Law,  every 
engagement  resulting  from  a  bill  of  exchange  is  governed 
by  the  Law  of  the  place  in  which  the  engagement  is  made ; 
if,  however,  the  bill  be  invalid  by  the  Law  of  the  place  in 
which  it  is  made,  but  valid  according  to  German  Law, 
subsequent  endorsements  made  in  Germany  are  valid;  and 
a  bill  drawn  in  a  foreign  land  between  two  Germans,  if 
conformable  to  the  German  Law,  is  valid  in  Germany  (6). 

DCCiy.  Hertius  takes  this  view  of  a  conflict  of  laws 
between  the  place  of  contract  and  the  place  of  ratification. 
If  the  ratification  have  for  its  object  to  supply  additional 
proof  or  strength  to  the  contract  {ad  conciliandam  contractui 
majorem  fidem) ,  then  the  Law  of  the  place  of  the  contract 
is  to  prevail;  but  if  the  ratification  gives  validity  to  the 
contract  {ut  contractus  sit  validus),  then  the  Law  of  the 
place  of  the  ratification  is  to  prevail. 

This  view  does  not  seem  unreasonable,  though  Story 
appears  to  discountenance  it  (c). 

DCCV.  A  difiicult  question  upon  the  Law  of  agency  {d) 
may  arise  out  of  mandatory  or  procuratorial  instruments, 
called  in  England  letters  of  attorney  or  proxies  (e).  It  may 
be  that  a  person  resident  in  one  State  has  authorized  by  a 
letter  of  attorney,  duly  executed  in  that  State,  his  agent 


(a)  E.  R.  viii.  s.  373. 

(6)  Preussische  Gesetz-Sammlung  (1849),  68.  [The  portion  of  the 
Prussian  Code  relating  to  Bills  of  Exchange  (viz.  Theil  II.  Tit.  viii. 
§§  713  to  1249)  has  been  repealed,  and  the  subject  is  now  regulated  by 
the  "  Wechsel-Ordnung  "  of  1849  and  some  subsequent  amending  laws.] 

(c)  Story,  s.  28G  a. 

Hertii  Opera,  Be  Collis.  Legum,  ii.  §  4,  num.55. 

The  questions  arising  from  the  agency  of  the  master  of  a  ship  will 
be  considered  in  chapter  xli. 

{d)  Story,  s.  286  d. 

(e)  It  is  discussed  here,  though,  strictly  speaking,  perhaps,  it  be- 
longs to  the  category  of  mediate  effects  :  vide  supra,  §  dclxviii.,  et  infra. 
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in  another  state  to  sell  some  moveable  property  in  this 
second  State.  The  principal  dies,  the  agent  sells  the  pro- 
perty in  ignorance  of,  but  after  the  death.  By  the  Law  of 
some  States — e.g.  Massachusetts — the  death  of  the  principal 
revokes  the  letter  of  attorney,  and  the  act  of  the  agent 
would  be  invalid ;  by  the  Law  of  other  States — e.g.  France 
and  Louisiana — the  act  of  the  agent  done  in  bond  fide 
ignorance  of  the  death  of  the  principal  would  be  valid  (/). 

If  the  principal  reside  in  the  State  the  Law  of  which 
revokes  the  letter  of  attorney,  and  the  agent  in  the  State 
the  Law  of  which  upholds  it,  which  Law  shall  govern  this 
contract  ? 

Story  {g)  remarks,  that  there  is  no  doubt  that  when  an 
authority  is  given  to  an  agent  to  transact  business  in  a 
foreign  state  for  a  principal,  the  authority  is,  in  the  absence 
of  proof  to  the  contrary,  to  be  construed  and  enforced 
according  to  the  Law  of  [the  place  where  the  business  is  to 
be  transacted.  "  But,"  he  continues,  "  this  may  well  be 
"  admitted  to  be  the  rule  while  the  authority  is  in  full 
"  force,  without  making  the  law  of  that  place  the  rule  by 
"  which  to  ascertain  whether  the  original  power  of  attorney 
"  is  still  subsisting,  or  is  revoked,  or  dead  by  operation  of 
"  law,  in  the  place  of  its  origin.  The  point  has  never,  as 
'^  far  as  my  researches  extend,  been  directly  decided  either 
"  at  home  or  abroad."]  It  would  seem,  however,  that  his 
opinion  rather  inclines  to  holding  that  the  Law  of  the 
state  in  which  the  principal  resided  should  prevail  {h). 
But  surely  the  first  principle  of  Private  International  Law — 


(/)  Story,  Conflict  of  Laws,  s.  286  d.  ;  Story  on  Agency,  ss.  488-489. 

Civil  Code  of  Louisiana,  art.  3001. 

Civil  Code  of  France,  art.  2008. 

Pothier,  Ohlig.  partie  i.   chap.  i.  num.  81. 

(g)  Conflict  of  Laws,  s.  286  d,  citing  in  a  note  0 wings  v.  Hull, 
9  Peters,  (Supreme  Court)  Rep.  pp.  607,  627,  628. 

Qi)  The  analogies,  moreover,  to  which  Story  refers  as  to  the  Hmifced 
authority  of  the  master  of  a  ship,  are  questionable.  Vide  post, 
chapter  xli,,  and  Story,  ihid.  s.  286  h. 
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namely,  the  duty  as  well  as  the  expedience  of  upholding, 
wherever  it  is  possible,  bond  fide  transactions  with  the  sub- 
jects of  foreign  states — leads  to  a  different  conclusion,  and 
is  in  accordance  with  the  doctrine  of  France  and  Louisiana. 

DCCVI.  This  portion  of  the  subject,  relating  to  the 
law  applicable  to  contracts  concluded  by  a  correspondence, 
may  be  not  impertinently  closed  by  the  statement  of 
Savigny's  opinion.     He  observes  that — 

"  The  greater  number  of  contracts  are  concluded  at  a 
"  personal  meeting  of  two  parties.  In  this  case  the  place 
''  in  which  the  parties  are  both  present,  is  also  the  place  in 
"  which  the  obligation  originates.  This  is  the  road  which 
"  is  most  usually  travelled,  but  it  may  be  departed  from  bj' 
"  various  ways. 

"  For  instance,  a  particular  law  or  the  will  of  the  parties 
"  may  render  the  observance  of  certain  formalities  neces- 
"  sary  to  the  validity  of  the  contract ;  such  as,  that  the 
"  contract  should  be  reduced  into  writing,  or  that  there 
"  should  be  the  intervention  of  a  notary  public,  or  of  a 
"  court  of  justice. 

"  In  such  cases  the  true  place  of  the  contract  is  the 
*'  place  in  which  these  formalities  are  executed,  for  pre- 
"  viously  to  their  execution  neither  party  is  bound. 

"  A  more  difficult  and  a  more  frequent  case  is  one  in 
"  which  the  contract  is  made,  not  by  the  parties  in  person, 
"  but  by  means  of  an  agent,  or  by  an  instrument  signed 
"  in  different  places,  or,  lastly,  through  a  simple  corre- 
"  spondence  by  letter.  As  to  this  class  of  cases  there 
"  is  a  great  difference  of  opinion  ;  such  a  case,  in  fact, 
"  embraces  three  distinct  questions,  although  the  greater 
"  number  of  writers  have  not  discriminated  them. 

"  i.  In  what  place  was  the  contract  made  ? 

"  ii.  What  place  furnishes  the  jurisdiction  over  it? 

"  iii.  What  place  furnishes  the  local  Law,  to  which  it 
"  is  subject? 

''  Upon  the  first  question  I  do  not  hesitate  to  answer, 
"  that  the  place  of  the  contract  was  the  place  in  which 
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"  the  first  letter  was  received,  and  from  which  an  affirma- 
"  tive  answer  was  sent ;  because  there  was  expressed  the 
"  agreement  between  the  wills  of  the  parties. 

"  The  writer  of  the  first  letter  is  therefore  to  be  con- 
"  sidered  as  having  betaken  himself  to  the  residence  of  the 
"  other  partj,  and  there  to  have  received  his  consent. 

"  This  doctrine  has  been  adopted  bj  various  writers ; 
"  others,  on  the  contrary,  raise  against  it  the  following 
"  objections. 

"  The  affirmative  answer  might  have  been,  thej  urge, 
"  withdrawn  before  it  reached  its  destination  ;  or  have  been 
"  annulled  by  a  revocatory  declaration  :  the  contract,  there- 
"  fore,  is  only  complete  in  that  place  in  which  the  writer  of 
"  the  first  letter  received  the  answer,  and  became  aware  of 
"  the  consent  of  the  other  party. 

"  But  it  cannot  be  admitted  that  we  may  set  aside  the 
"  true  principles  of  Law  on  account  of  so  exceptional  a 
"  case.  It  most  frequently  happens  that  the  two  declara- 
"  tions  succeed  each  other  without  the  least  difficulty  of  the 
*'  kind  suggested  ;  and  if  such  difficulty  should  appear,  the 
"  question  could  not  be  decided  without  regard  being  had 
"  to  a  number  of  particular  circumstances ;  so  that  for  such 
"  a  case  the  perfectly  arbitrary  rule,  which  those  who  oppose 
"  my  opinion  lay  down,  would  be  wholly  insufficient. 

"  I  pass  on  to  the  second  question — In  what  place  does 
"  the  jurisdiction  over  the  obligation  exist,  when  the  con- 
"  tract  is  effected  through  the  medium  of  a  correspondence 
"  by  letter  ? 

"  It  might  be  answered,  according  to  analogy,  in  that 
"  place  in  which  the  first  letter  was  received,  and  followed 
"  by  an  affirmative  answer.  But  this  is  absolutely  inadmis- 
"  sible.  In  truth,  the  sender  of  the  first  letter  can,  at  the 
"  utmost,  be  only  likened  to  a  traveller  ;  certainly  not  to  one 
"  who  has  established  a  permanent  residence  at  the  domicil 
"  of  the  other  party  :  he  has  not  therefore  submitted  himself 
"  to  the  jurisdiction  of  that  place. 

"  A  contract  made  through  the  medium  of  a  correspon- 
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"  dence  can  only,  in  its  relation  to  eacli  party,  be  considered 
"  as  having  been  made  at  his  own  domicil,  and  as  subjected 
"  to  the  special  jurisdiction  which  appertains  to  every  obli- 
"  gation  considered  in  and  by  itself ;  if,  nevertheless,  the 
"  contract  specified  the  place  of  its  performance,  this  speci- 
"  fication  would  determine  the  jurisdiction  over  the  obliga- 
"  tion. 

"  The  particular  nature  and  exigencies  of  a  contract 
''  effected  by  Promissory  notes  or  Bills  of  exchange  intro- 
"  duce  important  modifications  of  these  principles.  Thus 
"  in  that  law  of  Prussia,  which  was  the  means  of  bringing 
''  about  the  new  law  on  Promissory  notes  and  Bills  of  ex- 
"  change  throughout  Germany  [%),  it  was  provided  that  not 
"  only  did  the  place  of  payment  and  of  domicil  determine 
"  the  jurisdiction,  but  that  every  party  liable  upon  the  Pro- 
"  missory  note  or  Bill  of  exchange  might  be  cited  before 
"  that  tribunal  in  which  an  action  upon  the  note  or  bill  had 
''  once  been  brought  or  founded  '*  {ii). 

As  to  the  third  question,  Savigny  is  of  opinion  that  the 
local  Law  is  that  of  the  place  of  performance  if  any  be 
specified;  if  none,  then  each  party  remains  subject  to  the 
Law  of  his  own  domicil  (j), 

DCCVII.  The  Prussian  Code  provides  that,  when  a 
different  Law  prevails  at  each  domicil  as  to  the  form  of  the 
contract,  that  Law  shall  be  followed  which  best  maintains 
the  [transaction  or]  contract  (^).  It  would  be,  Savigny 
thinks,  in  accordance  with  the  spirit  of  this  law  to  apply 
to  the  debt  or  obligation  of  each  party  the  Law  of  his  own 
domicil.     He  again  excepts,  on  account  of  their  peculiar 


[(i)  As  to  the  modern  Prussian  Law  on  bills  of  exchange,  vide 
supra,  §  dcciii.  note  (6).] 

(ii)  Savigviy,  R.  B.  viii.  s.  371  a. 

(j)  Uhi  sup.  s.  373  A. 

[{k)  "  .  .  .  so  ist  die  Giiltigkeit  der  Form  nach  den  Gesetzen 
"  desjenigen  Ortes  zu  beurtheilen,  nach  welchen  das  Geschaft  am 
"  besten  bestehen  kann."  Theil  I.  Tit.  v,  §  113  ;  supra,  §  dec.  note(7).] 
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character,  notes  and  bills  from  the  application  of  this 
principle  (hh),. 

DCCVIII.  It  has  been  already  observed  [I)  that  Gro- 
tins  ijil),  speaking  of  a  "  pactio  inter  absentes  per  literas," 
has  said,  "talia  enim  pacta  solo  jure  naturce  reguntur." 
Savigny  regrets  that  writers  who  maintain  this  opinion 
have  not  stated  in  what  treatise  of  Natural  Law  directions 
upon  the  subject  are  to  be  found. 

DCCIX.  Among  the  immediate  effects  of  the  contract 
Foelix  includes  the  delivery  of  the  thing  sold,  the  payment 
of  the  price,  the  actions  of  buyer  and  seller,  the  rights  of 
rescinding  or  dissolving  the  contract  for  whatever  legal 
cause  (m). 

DCCX.  So  also  the  obligation  of  the  seller  to  bear  the 
loss  of  the  thing  sold,  occasioned  by  his  mora ;  and  Deman- 
geat  adds,  the  obligation  of  the  buyer  to  pay  the  price, 
notwithstanding  the  loss  of  the  thing  sold,  when  that  loss 
has  not  been  caused  by  the  act  or  fault  of  the  seller,  the 
obligation  to  pay  interest  and  all  incidents  connected  with 
it,  but  not  of  damage, — the  question  whether  the  obligation 
be  real  or  personal — whether  the  obligors  are  singly  or 
jointly  responsible,  the  question  of  acquittal  or  discharge 
of  the  obligation. 

DCCXI.  Of  these  consequences  and  effects  of  the  contract, 
the  following  principally  have  been  the  subjects  of  discus- 
sion in  the  English  and  United  States  Courts. 

DCCXII.  There  is  a  question  as  to  what  Law  governs 
the  repayment  of  advances  made  by  a  merchant  in  one  State 
at  the  request  of  a  merchant  resident  in  another  (mm). 


(kk)  B.  B.  viii.  s.  373  a  ;  et  vide  infra,  chapter  xlii. 

(I)  Vide  supra,  §  dec.  ;  et  vide  Masse,  ed.  1874,  liv.  v.  tit.  i.  ch.  vi. 
ss.  1,  5,  De  la  correspondance. 

(II)  De  J.  B.  ac  P.  lib.  ii.  c.  xi.  §  v.  3.    Savigny,  uhi  sup. 

See,  too,  Hertius,  De  commeatu  literarum,  §§  16-19  {Gomm.  vol.  i. 
pp.  243,  244). 

[(m)  Foilix,  liv.  ii.  tit.  i.  s.  109. 
{mm)  Cf.  supra,  §§  dcxcvii.  dcxcviii.] 


676       JUS    GENTIUM  — PRIVATE    INTERNATIONAL    LAW. 

The  United  States  Courts  have  holden,  that  the  under- 
takino-  of  this  contract  is  to  replace  the  advance  at  the 
place  in  which  it  is  actually  made,  and  therefore  the 
merchant  who  makes  the  advance  is  entitled  to  have  it  re- 
placed there,  and  to  receive  interest  according  to  the  Law 
of  that  place  {n).  So  the  United  States  Courts  have  also 
decided,  that  where  a  proposal  to  purchase  goods  is  made 
by  letter  sent  from  one  State  to  another  State,  and  is  as- 
sented to  in  the  latter  State,  the  contract  of  sale  is  made 
in  the  latter  State  {nn) . 

It  is  of  course  competent  to  the  contracting  parties  to 
stipulate  that  the  advance  shall  be  replaced  and  the  interest 
paid  in  some  other  place,  or  according  to  the  Law  of  some 
other  place. 

So  if  a  security  for  a  debt  be  given  by  a  merchant  in 
one  State  at  the  request  of  a  merchant  in  another,  the  Law 
of  the  place  in  which  the  security  is  given  governs  the  con- 
tract (o). 

DCCXIII.  On  the  same  principle  as  that  mentioned  in 
the  last  paragraph,  if  a  loan  be  made  in  one  State  and 
security  given  for  its  repayment  in  another,  the  Law  of  the 
place  of  the  loan  governs  the  contract,  for  it  is  there  that 
the  money  is  covenanted  to  be  repaid. 

But  again  :  it  must  be  observed,  that  the  express  or  im- 
plied will  of  the  contracting  parties  may  prevent  the  opera- 
tion of  this  general  rule.  For  instance,  if  the  security  be 
a  mortgage,  and  that  mortgage  is  to  be  actually  executed 
in  a  foreign  country,  and  the  money  paid  there,  that  is  the 
place  of  the  fulfilment  of  the  contract,  and  the  Law  of  that 


(n)  Story,  s.  287,  citing  Lanusse  v.  Barker,  3  Wheaton,  {Supreme 
Court)  Rep.  p.  101  ;  Grant  v.  Healey,  3  Sumner^s  Circuit  Ct.  Rep.  p.  523, 
[referred  to  supra,  §  dcxcvii.  ;  and  contra,  Ballister  v.  Hamilton,  3 
Louisiana  Annual  Rep.  p.  401.]  Story  also  cites  Hertii  Opera,  torn.  i. 
De  collisione  legiun,  §  4,  num.  55,  but  no  English  case. 

(nn)  Story,  uhi  sap.    Mc  Intyre  v.  Parks,  3  Metcalf  Rep.  p.  207. 

(o)  Story,  itbi  sup.  [and  cf.  s.  320  a.]  Boyle  v.  Zacharie,  6  Peters, 
[Supreme  Ct.).  Rep.  pp.  635,  643,  644. 
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place  must  govern,  though  the  money  has  been  advanced 
elsewhere  (p).  "Indeed,"  Story"  truly  remarks,  "in  all 
"  these  cases  we  are  to  look  to  the  real  intentions  of  the 
"  parties  and  their  acts  as  expressive  of  them  "  {q). 

DCCXIV.  As  to  interest,  the  jurists  generally  speak  of 
three  kinds,  viz. : 

i.  Interest  naturally  incident  to  the  contract,  either  by 
express  or  implied  stipulation,  not  founded  on  any  wrong- 
ful act  of  a  party  [interet) . 

ii.  Interest  due  for  the  non-performance  of  the  contract, 
which  the  English  call  damages,  and  the  Frenclj  dommages- 
interets. 

iii.  Interest,  [or  "  demurrage  "]  due  from  delay  in  the 
due  performance  of  the  contract,  founded  therefore  on  the 
wrongful  act  of  a  party,  which  the  French  call  interets 
moratoires  (r). 

DCCXV.  The  interest  due  or  accruing  upon  a  contract 
Is  to  be  paid  according  to  the  Law  of  the  place  of  the  per- 
formance of  the  contract  {s). 


(p)  Story,  s.  287  a,  293  b  ;  De  Wolf  v.  Johnson,  10  mieaton  {Supreme 
Court),  Bep.  p.  367. 

(q)  s.  293  h  ;  Bannatyne  v.  Barrington,  9  Irish  Chanc.  Bep.  p.  406 
(1859).    [Chapman  v.  Bohertson,  6  Baige,  {N.  York  Chanc.)  Bep.  p.  627.] 

(r)  Foelix,  s.  109  :  "  Un  des  effets  ordinaires  de  tout  acte  renfermant 
I'engagement  de  payer  une  somme  d'argent  est  I'obhgation  d'en  servir 
les  interets  :  la  question  de  savoir  si  ces  interets  sont  dus,  et  k  quel 
taux,  se  rbgle  par  la  loi  du  lieu  oil  le  contrat  a  ete  passe,  ou  du  lieu 
fixe  pour  le  payement,  a  moins  que  les  parties  n'aient  adopte  une  autre 
loi  a  ce  sujet,"  But  the  dommages-interets,  and  according  to  Deman- 
geat  the  interets  moratoires,  are  governed  by  the  place  of  payment. 
Ibid,  tome  i.  p.  234,  note  (a)  of  Demangeat's  edition. 

(s)  Among  English  cases  see  Montgomery  v.  Bridge,  2  Dow  ch  Clark''s 
Bep.  p.  297. 

Fergusson  v.  Fyffe,  8  CI.  dc  Finn.  Bep.  pp.  121,  140. 

Connor  v.  Bellamont,  2  Atk.  Be}:),  p.  381. 

Cash  V.  Reunion,  11  Veseifs  Bep.  p.  314. 

Bobinson  v.  Bland,  2  Burr.  Bep.  p.  1077. 

Harvey  v.  Archhold,  3  Barn,  cfc  C.  Bep.  p.  626. 

Stapleton  v.  Conway,  3  Aih.  Bep.  p.  726. 

Dewar  v.  Span.,  3  Term  Bep.  p.  425. 
VOL.  IV.  P  P 
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This  is  a  proposition  upon  which,  where  the  contract 
for  the  interest  is  express,  the  Continental,  the  English,  and 
the  United  States  law^^ers  are  ver}^  generally  agreed  {t). 
The  unanimity  is  not  so  complete  where  the  interest  is  to 
be  implied  (u),  the  English  and  the  United  States  lawyers 
holding  that  the  same  rule  governs  this  case  ;  while  some 
of  the  Continental  jurists  hold  that  the  domicil  of  the 
creditor  in  some  cases,  and  the  domicil  of  the  debtor  in 
others,  should  furnish  the  rule  of  Law, 

The  Civil  Law,  if  the  place  of  contract  be  identical  with 
the  place  of  performance  of  the  contract  (x),  appears  to  be 
in  favour  of  the  English  practice.  The  twenty-second  book 
of  the  Digest,  of  which  the  title  is  "  De  usuris,  et  fructibus, 
et  causis,  et  omnibus  accessionibus,  et  mora,"  opens  with 
this  position  :  "  Cum  jndicio  bonse  fidei  disceptatur, 
"  arbitrio  judicis  usurarum  modus  ex  more  regionis  uhi 
**  contradum  est  constituitur ;  ita  tamen  ut  legem  non 
"  oflPendat  "  {y). 

The  transaction  upon  which  the  interest  is  allowed, 
must  be  one  honce fidei:  if  it  be  a  desire  for  defeating  the 
usury  laws  of  a  state,  it  will  be  justly  treated  as  a  fraud 
and  a  nullity  (z). 

DCCXYI.  It  is  proper  to  notice  in  this  place  a  serious 
conflict  in  the  decisions  of  the  courts  of  the  United  States 


Arnott  V.  Redfern,  2  Carr.  <S;  Payne,  Rep.  p.  88,  cannot  be  con- 
sidered a  correct  exposition  of  the  law. 

mory,  ss.  291,  293  c,  note  3,  and  296. 

Kent's  Comm.  vol.  ii.  pp.  460,  461  (part  v.,  lecture  39). 

(t)  Story,  s.  294. 

(u)  Ibid.  s.  295. 

(x)  Thus  John  Voet  (torn.  i.  p.  938),  Ad  Pand.  lib.  xxii.  t.  i.  s.  6, 
s  lys,  "  Duramodo  meminerimus,  ilium  proprie  locum  contractus  injure 
non  intelligi,  in  quo  negotium  gestum  est,  sed  in  quo  pecuniam  ut 
solveret  se  quis  obligat."     He  refers  to  Dig.  lib.  xlii.  t.  v.  3. 

(y)  Dig.  lib.  xxii.  t.  i.  1,  et  vide  i&.  37:  ''  .  .  .  usuras  venire; 
eas  autem,  qucB  in  regione  frequentantur j  ut  est  in  bonee  fidei  judiciis 
constitutum.''^ 

(z)  Andrews  y.  Pon'^,  IS  Peters  (Sup.  Ct.  U.S.A.),  Rep.  pp.  65,  77,  78. 

Story,  B.  293  a. 
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upon  tliis  question  of  interest  directly,  but  indirectly  upon 
the  whole  question  of  Foreign  Contract. 

The  Supreme  Court  of  Louisiana  {a)  decided,  in  a  case 
of  Foreign  contract,  that  there  might  be  two  places  of  a 
Contract — viz.  (1)  that  in  which  it  is  made,  locus  uhi  con- 
tractus celehratus  est ;  (2)  that  in  which  it  is  to  be  performed, 
or  in  which  the  money  is  to  be  paid,  locus  uhi  destinata 
solutio  est  (b) ;  and  the  court  therefore  held,  that  if  the  Law 
of  both  places  be  not  violated,  with  respect  to  the  rate  of 
interest,  the  contract  for  interest  would  be  valid.  The 
Court  supported  this  position  by  referring  to  the  writings 
of  several  foreign  jurists.  Story  impugns  both  the  decision 
itself,  and  the  authorities  on  which  it  is  founded  (c). 

i.  These  authorities,  he  contends,  nowhere  assert  (d)  : 
that  the  validity  of  the  same  contract  is  not  to  be  judged 
of  throughout  and  in  all  its  parts  by  one  and  the  same 
Law; 

ii.  or  that  a  contract  is  valid  notwithstanding  that  it 
neither  complies  with  the  Law  of  the  place  where  it  was 
made,  nor  the  Law  of  the  place  where  it  is  to  be  performed. 

iii.   [He  contends—  That] 
the  passages  cited  by  the  Court  from  jurists  are  either  those 
in  which  they  were  considering  the  form  of  the  contract ; 

iv.  or  the  [formalities,  solemnities,  and]  modes  of  exe- 
cution, when  the  places  of  making  and  performing  hap- 
pened to  be  identical ; 

V.  or  the  interpretation  and  extent  of  contracts  gene- 
rally ; 


(a)  Story,  s.  298. 

JDepau  V.  Humphreys,  8  Martin,  {Louisiana)  Rep.  New  Series,  p.  1  ; 
sustained  in  Chapman  y. Robertson,  6  Paige  {N.  Y.  Chanc.),  Rep.  pp.  627, 
634.  But  see  Va7i  Schalck  v.  Edwards,  2  Johnson,  Cases  in  Sup.  Ct. 
of  Neiv  York,  p.  355. 

[(6)  Vide  supra,  §  dclxx.] 

(c)  Story,  s.  298  to  s.  304  [concluding  by  a  reference  to  the  decision 
of  the  Supreme  Court  of  the  U.S.A.  in  Andreivs  v.  Po7id,  13  Peters 
Slip.  Ct  Rep.  p.  65.] 

(J)  Ibid.  s.  299  a. 

P  P  2 


580       JDS    GENTIUM — PRIVATE    INTERNATIONAL    LAW. 

vi.  or  the  rule,  where  the  contract  is  made  in  one  place, 
[and  is  to  be  performed  in  another.] 

vii.  That  several  of  those  jurists  expressly  admit  that, 
where  the  contract  is  made  in  one  place,  and  is  to  be  per- 
formed in  another,  the  latter  is  the  locus  contractus,  and 
furnishes  the  rule  in  all  respects  except  as  to  the  [formali- 
ties, solemnities,]  and  modes  of  execution  {dd). 

viii.  That  they  all  agree,  that  as  to  payment  or  per- 
formance the  place  of  performance  is  to  govern,  and  that 
interest  is  but  an  incident  or  accessory  to  the  principal  (e). 

ix.  That  the  subject  of  interest  is  expressly  treated  of 
by  those  jurists,  and  withoat  any  exception  as  to  the 
application  of  the  general  rule  (ee). 

The  learned  writer  and  judge  examines  the  positions  of 
Alexander,  Burgundus,  Everhardus,  Christinseus,  Gregorio 
Lopez,  Dumoulin  (Molinseus),  Boullenois,  Paul  Voet,  John 
Voet,  Huberus,  and  the  famous  passage  in  the  great  civilian 
Bartolus,  which  is  in  fact  the  parent  of  all  commentaries 
upon  the  Conflict  of  laws,  and  contends  that  the  result  of 
his  examination  justifies  the  positions  which  have  been 
just  mentioned. 

The  English  Courts  would  probably  extend  the  doc- 
trine laid  down  by  Lord  Mansfield  (/),  that  the  place  of 
payment  furnished  the  Law  of  the  contract,  to  interest  as 
well  as  principal,  and  would  therefore  support  Story's 
opinion,  and  not  the  judgment  of  the  Court  of  Louisiana. 

DCCXVII.  The  American  Chancellor,  Kent,  agreeing 
with  the  decisions  of  Lord  Hardwicke  {ff),  sums  up  the 
Law  on  this  subject  in  these  words  : — 


(dd)  Story,  s.  301  a. 

[(e)  Ibid.  s.  301  h. 

(ee)  Ibid.  s.  301  c] 

(/)  Vide  supra,  §§  dcxciii.,  dcxciv.  ;  Robinson  v.  Bland,  2  Burr. 
Rep.  p.  1077. 

iff)  Connor  v.  Bellamonf,  2  Ath.  Rep.  p.  381. 

Stapleton  v.  Conway,  3  Atk.  Rep.  p.  726  ;  1  Vesey  sen.  Rep.  p.  427  ; 
et  vide  JJewar  v.  Span,  3  Term  Rep.  p.  425. 


IMMEDIATE    EFFECTS — INTEREST.  581 

"  The  Law  of  the  place  where  the  contract  is  made,  is 
"  to  determine  the  rate  of  interest,  when  the  contract  speci- 
"  fically  gives  interest ;  and  this  will  be  the  case,  though 
"  the  loan  be  secured  by  a  mortgage  on  land  in  another 
"  State,  unless  there  be  circumstances  to  show  that  the 
"  parties  had  in  view  the  laws  of  the  latter  place  in  respect 
"  to  interest.  When  that  is  the  case,  the  rate  of  interest 
"  of  the  place  of  payment  is  to  govern  "  (g). 

Another  instance,  if  another  were  wanting,  of  the  ambi- 
guity and  impropriety  of  the  expression  lex  loci  contractus 
when  used,  without  explanation,  to  convey  the  true  rule 
upon  this  matter  of  Foreign  Contracts. 

The  language  of  Paul  Voet  {h)  upon  this  matter  is 
worthy  of  attention  :  "  Ne  tamen  hie  oriatur  confusio, 
"  locum  contractus  dwpliccm  facio,  alium  uhi  fit,  de  quo  jam 
"  dictum,  alium  in  quern  destinata  solutio.  Ilium  locum 
"  verum,  hunc  fictum,  appellat  8alicet  (in  1. 1  Cod.  de  Summ. 
"  Trin.  n.  4).  Uterque  tamen  recte  locus  dicitur  contractus, 
"  etiam  secundum  leges  civiles,  licet  postremus  aliquid 
"  fictionis  contineat.  Hinc  ratione  efiFectus  et  complementi 
*'  ipsius  contractus,  spectatur  ille  locus  in  quem  destinata 
"  est  solutio ;  id  quod  ad  modum,  mensuram,  usuras,  et  neg- 
"  ligentiam,  et  moram  post  contractum  initum  accedentem, 
"  referendum  est." 


(g)  Kenfs  Comm.  vol.  ii.  p.  460  (part  v.,  lecture  39). 
{h)  De  Statut.  eorumque  concursu,  sect.  ix.  c.  ii.  nn,  11, 12,  cited  by 
Rocco,  lib.  iii.  cap.  viii.  p.  344. 
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CHAPTER   XXXVII. 

THIRD  DIVISION — MEDIATE  EFFECTS  OR  ACCIDENTAL  CONSE- 
QUENCES OF  CONTRACTS — DAMAGES — CURRENCY — STORT'S 
COLLATERAL  INCIDENTS,  ARISING  BY,  (l)  OPERATION  OF 
LAW,  (2)  ACT  OF  THE  PARTIES — LIENS,  PRIORITY  OF — 
LIABILITY    OF    PARTNERS. 

DCCXVIII.  3.  We  have  now  to  consider  the  third 
division  of  the  subject — viz.  :  The  Mediate  effects  and  acci- 
dental consequences  of  Contracts  (a). 

"We  have  called,"  says  Rocco  (&),  "the  accidental 
"  consequences  of  contracts,  those  which  neither  mediately 
"  nor  immediately  are  derived  from  them,  but  which  take 
"  their  origin  from  facts  subsequent  to  the  contracts  them- 
"  selves ;  from  circumstances  which  intervene  and  affect 
"  the  status  and  the  relation  in  which  the  contracts  have 
"  placed  the  parties.  Between  these  consequences  and 
"  those  discussed  in  the  last  chapter  (c)  there  are  grave 
"  distinctions.  The  former,  when  the  contract  is  made  in 
"  our  kingdom,  are  governed  by  our  laws ;  the  latter  are 
"  subject  to  the  laws  of  the  place  in  which  the  fact  which 
"  produced  them  happened." 

These  accidental  consequences  are  called  '^ suites"  by 
Fcelix,  as  distinguished  from  ''  effets"  [d). 


(a)  Vide  supra,  §  dclxviii. 

(5)  Lib.  iii.  cap.  viii.  p.  340. 

(c)  Immediate  and  mediate  [consequences,  discussed  in  Rocco,  lib. 
iii.  cap.  vii.] 

[(d)  "  II  ne  f aut  pas  conf ondre  les  efFets  des  contrats  avec  les  suites 
accidentelles  qu'ils  peuventengendrer."]     Fcdix,  liv.  ii.  tit.  i.  b.  109. 
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DCCXIX.  One  of  the  most  important  of  these  accidental 
consequences  of  a  contract  is  the  right  to  damages  {dom- 
mages-interets,  and  interets  moratoires)  arising  out  of  delay 
(demord,  la  demeure  dans  V execution)  in  the  fulfilment  of  it. 
Story  [dd)  is  of  opinion  that  the  rule,  as  to  the  Law  which 
shall  govern  the  assessment  of  damages,  and  determine  their 
rate,  is  analogous  to  the  rule  of  Law  respecting  interest 
which  has  been  just  discussed. 

Thus  the  United  States  Courts  have  decided,  that  if  a 
note  be  made  in  a  foreign  country,  for  the  payment  of  a 
certain  sum  in  sugar  at  a  valuation,  and  there  be  a  breach 
of  the  contract,  the  Law  of  the  place  governs  the  assess- 
ment of  the  damages  (e) . 

The  same  principle  is  applied  in  fixing  the  rate  of 
damages  for  dishonoured  bills  of  exchange  (/). 

DCCXX.  The  right  to  damages  arises  also  from  wrong 
done  to  property,  that  is,  in  this  branch  of  Private  Interna- 
tional Law,  to  personal  property,  or  ex  delicto,  perhaps  more 
properly  ex  maleficio.  Thus,  if  a  ship  in  foreign  or  colonial 
waters  be  wrongfully  seized  or  appropriated,  the  interest  of 
that  locality  will  be  allowed  by  way  of  damages  against 
the  wrongdoer  [g), 

DCCXXL  k  question  {h)  often  mooted,  and  not  very 
satisfactorily  or  consistently  settled  either  by  the  English  or 
the  United  States  tribunals,  arises  with  respect  to  the  value 
of  the  currency  by  which  the  amount  of  a  debt,  which  has 
been  contracted  in  one  country  and  is  sued  for  in  another, 
is  to  be  ascertained. 

{dd)  Story,  Conjiict  of  Laws,  s.  307. 

(e)  Ibid. 

Cou7'tois  V.  Carpentier,  1  Wash.  Circuit  Rep.  p.  376. 

(/)  Slacum  V.  Pomery,  6  Cranch,  (Supreme  Court  U.S.A.)  Rep. 
p.  221. 

Hazlehurst  v.  Kean,  4  Yeates,  Pennsylvania  Rep.  p.  19. 

(g)  Story,  s.  307.  Ekins  v.  East  India  Company,  1  Peere  WilUam^^ 
Rep.  p.  395. 

Consequa  v.  WilUngs,  Peters,  Circuit  Rep.  pp.  225,  301. 

{h)  Story,  s.  308  to  s.  313  b. 
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The  following  predicaments  appear  to  embrace  the  cases 
which  arise  under  this  head  : 

(1.)  Where  the  par  value  [or  rate  of  exchange]  between 
the  currencies  of  the  two  countries  is  nominal  or  established 
by  Law. 

(2.)  Where  there  is  no  established  par. 

(3.)  Where  the  debt  has  been  contracted  to  be  paid  in  a 
particular  specified  coin. 

(4.)  Where  the  currency,  between  the  time  when  the 
debt  was  contracted  or  became  due,  and  the  time  of  actual 
payment,  has  suffered  a  depreciation  in  value. 

DCCXXII.  ¥/ith  respect  to  these  four  predicaments 
there  are  two  general  propositions,  the  latter  being  indeed 
a  necessary  conclusion  from  the  former,  which  applies  to 
them  all. 

First,  the  primary  consideration  in  all  cases  is,  in  what 
place  was  the  money,  according  to  the  original  contract, 
payable ;  for  the  creditor,  in  whatever  place  he  may  sue, 
is  entitled  to  have  an  amount  equal  to  what  he  must  pay, 
in  order  to  remit  it  to  the  place  in  which  it  is  payable  (i). 

This  rule  is  well  expressed  by  the  two  Voets  {Jc).  Paul 
Voet  says,  "  Quid  si  in  specie  de  nummorum  aut  redituum 
"  solutione  difficultas  incidat,  si  forte  valor  sit  immutatus  ; 
"  an  spectabitur  loci  valor,  ubi  contractus  erat  celebratus, 
*^  an  loci  in  quem  destinata  erat  solutio  ?  Respondeo,  ex 
"  generali  regula  spectandum  esse  loci  statutum,  in  quem 
"  destinata  erat  solutio  "  {I). 

John  Voet  says,  "  Si  major  alibi,  alibi  minor,  eorundem 
"  nummorum  valor  sit,  in  solutione  faciendanon  tam  spec- 
*'  tanda  potestas  pecunise,  quse  est  in  loco  in  quo  contractus 
"  celebratus  est,  quam  potius  quaaobtinet  in  regione  ilia  in 
"qua  contractus  imijlementum  faciendum  est"  (m). 


{i)  Story,  s.  310. 

(k)  Story  (ss.  309,  310)  cites  these  authorities  in  his  notes. 

(/)  De  Stat.  sect.  ix.  c.  ii.  §  15. 

(m)  Ad  Pandect,  lib.  xii.  t.  i.  s.  25. 
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The  second  general  proposition  flows  as  a  natural  con- 
clusion from  that  which  has  just  been  stated — viz.  That 
the  creditor  is  entitled  to  receive,  in  the  currency  of  the 
state  in  which  the  suit  is  brought,  the  sum  to  which  he  is 
entitled  in  the  state  in  which  the  debt  is  payable,  a  sum 
calculated  therefore  by  the  real,  and  not  the  nominal,  par 
of  exchange  {n). 

This  is  the  doctrine  generally  adopted  by  continental 
jurists.  With  respect  to  the  third  predicament — namely, 
where  the  Contract  is  to  be  paid  in  a  particular  sijecified 
coin — Story  (o)  is  of  opinion  that  not  the  mere  bullion  value, 
but  the  mint  value,  of  the  coin  in  the  state  in  which  the 
coin  is  issued,  furnishes  the  proper  standard,  because  it  is 
referred  to  by  the  parties  by  its  descriptive  name  as  coin. 

DCCXXIII.  It  unfortunately  happens,  that  the  deci- 
sions of  the  tribunals  in  England  and  in  the  United  States 
are  by  no  means  uniform ;  they  are  indeed  inconsistent 
both  from  a  national  and  an  international  point  of  view. 

Story  goes  so  far  as  to  pronounce  that  '*  there  is  an 
"  irreconcileable  difference  in  some  of  the  authorities  on 
"this  subject  "  (_p).  It  is  probable  that  the  increased  and 
happily  increasing  knowledge  both  of  the  civil  and  of 
foreign  Law  in  both  states,  may  lead  to  judgments  settled 
on  the  sound  principles  of  general  jurisprudence  [q). 

(n)  Story^  s.  309.  Cash  v.  Kennion^  11  Vesey^  Bep.  p.  314  (Lord 
Eldon,  1805). 

(o)  s.  309. 

(p  )  s.  311  a. 

(q)  The  English  cases  are  Ekins  v.  East  India  Company,  1  Peere 
Williams,  Rep.  p.  395  (Lord  Chancellor  Cowper,  1717). 

Delegal  v.  Naylor,  7  Bingham,  Bep.  p.  460. 

Scott  V.  Bevan,  2  Barn.  <&  Adolphus,  Bep.  p.  78  (Lord  Tenterden 
C.  J.,  1831). 

Stapletonv.  Conway,  1  Vesey  sen.  Bep.  p.  427  (Lord  Chancellor 
Hardwicke,  1750). 

Bourke  v.  Bicketts,  10  Vesey,  Bep.  p.  330  (Sir  W.  Grant,  1804). 

Saunders  v.  Drake,  2  Atk.  Bep.  p.  465  (Lord  Chancellor  Hardwicke, 
1742). 

Cash  V.  Kennion,  11  Vesey,  Bep.  p.  314. 
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DCCXXIV.  The  fourth  predicament  relates  to  the 
depreciation  of  money  between  the  time  when  the  debt  was 
contracted  or  due,  and  the  time  when  it  is  actually  paid ; 
Nohilissima  quwstio,  as  it  has  been  not  improperly  desig- 
nated (r). 

This  question  may  present  itself  in  two  very  different 
forms  : 

i.  As  a  case  of  international  Law  arising  ex  delicto  of  a 
wrongdoer,  whether  a  state  or  an  individual. 

ii.  As  a  case  of  international  Law  arising  out  of  a  Con- 
tract between  individuals,  the  subjects  of  or  domiciled  in 
different  states,  or  from  the  dispositions  of  a  unilateral  act, 
such  as  a  will  or  deed  executed  by  an  individual  who  is  a 
subject  of  or  domiciled  in  one  state,  which  affects  the  rights 
of  an  individual  who  is  a  member  of  or  domiciled  in  another 
state. 

DCCXXV.  As  to  the  case  of  the  wrongdoer,  it  has  no 
analogy,  as  Sir  William  Grant  observed  («),  to  the  case  of 
creditor  or  debtor ;  the  obligation  on  the  wrongdoer,  be  he 
a  government  or  an  individual,  is  to  undo  the  wrong  act  and 
put  the  party  into  the  same  situation  as  if  he  had  never 
done  it.  So  also  Sir  W.  Grant,  quoting  The  case  of  mixed 
money,  reported  by  Sir  John  Davies,  says  :  "'  Two  cases  were 
"  put  by  the  judges  who  were  called  to  the  assistance  of 
"  the  Privy  Council,  although  they  were  not  positively  and 
"  formally  resolved ;  ...  if  a  man  upon  marriage  receive 
"  1,000Z.  as  a  portion  with  his  wife,  paid  in  silver  money, 
"  and  the  marriage  is  dissolved  causa  precontractus,  so  that 
"  the  portion  is  to  be  restored,  it  must  be  restored  in  equal 
"  good  silver  money,  though  the  state  shall  have  depreciated 
*'  the  currency  in  the  meantime.     So,  if  a  man  recover 


Cocherell  v.  Barber,  16  Vesey  Rep.  p.  461  (Lord  Eldon,  1809  10). 
Three  decision!?  reported  in  1  Eq.  Cases  Abridg.  pp.  288,  289. 
(r)   Vinnius  ad  Instit.  lib.  iii.  tit.  xv.  n.  12. 

(s)  Pilkington  v.   Commissioners  for  Claims  on  France,  2  Knapp's 
Privy  Council  Reports,  p.  7-     This  is  the  leading  case  on  this  subject. 
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"  100^  damages,  and  he  levies  that  in  good  silver  money, 
"  and  that  judgment  is  afterwards  reversed,  by  which  the 
"  party  is  put  to  restore  back  all  he  has  received,  the 
"judgment-creditor  cannot  liberate  himself  by  merely  re- 
"  storing  lOOL  in  the  debased  currency  of  the  time,  but  he 
"  must  give  the  very  same  currency  that  he  had  received." 
And,  as  Sir  W.  Grant  observes  :  "  That  proceeds  upon  the 
"  principle,  that  if  the  act  is  to  be  undone,  it  must  be 
"  completely  undone,  and  the  party  is  to  be  restored  to  the 
"  situation  in  which  he  was  at  the  time  the  act  to  be  undone 
"  took  place"  {u). 

In  the  case  of  the  Contract  or  other  civil  act  of  indivi- 
duals, the  opinions  of  jurists  of  all  states  are  much  divided. 
Some,  among  whom  are  the  great  names  of  Dumoulin, 
Hotomannus,  and  Donellus,  fix  upon  the  time  of  the  making 
the  contract  {tempus  contractus)  as  governing  the  question 
of  the  value.  Others,  among  whom  are  Bartolus,  Baldus, 
De  Oastro,  and  the  favourite  authority  on  this  subject, 
Vinnius,  fix  upon  the  time  of  payment  {tempus  solutionis), 
Vinnius,  however,  sums  up  judiciall}^  the  case  as  follows  : 
"  Siquidem  neutri  contrahentium  injuriam  fieri  volumus, 
"  ita  definiendum  videtur,  ut  si  honitas  monetce  intrinseca 
"  mutata  sit,  tempus  contractus,  si  extrinseca,  id  est  valor 
"  imposititius,  tempus  solutionis  in  solutione  faciend^, 
"  spectari  debeat "  {v).  Or,  as  he  is  happily  paraphrased  by 
Sir  W.  Grant  in  the  leading  case  above  referred  to : 

"  He  takes  the  distinction,  that  if,  between  the  time  of 
"  contracting  the  debt  and  the  time  of  its  payment,  the  cur- 
"  rency  of  the  country  is  depreciated  by  the  State,  that  is 
"  to  say,  lowered  in  its  intrinsic  goodness,  as  if  there  were 
"  a  greater  proportion  of  alloy  put  into  a  guinea  or  a  shilling, 
*'  the  debtor  should  not  liberate  himself  by  paying  the 
"  nominal  amount  of  his  debt  in  the  debased  money ;  that 
"  is,  he  may  pay  in  the  debased  money,  being  the  current 


(w)  Ibid,  pp.  20,  21. 

{v)  Vinnius  ad  Instit.  lib.  iii.  tit.  xv.  n.  12. 
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"  coin,  but  lie  must  pay  so  much  more,  as  would  make  it  equal 
"  to  the  sum  he  borrowed.  But,  he  says,  if  the  nominal  value 
"  of  the  currency,  leaving  it  unadulterated,  were  to  be  in- 
"  creased,  as  if  they  were  to  make  the  guinea  pass  for  30s., 
"  the  debtor  may  liberate  himself  from  a  debt  of  11.  10s,  by 
"  paying  a  guinea,  although  he  had  borrowed  the  guinea 
"  when  it  was  but  worth  21.9."  (y). 

DCCXXVI.  It  is  to  be  observed,  however,  that  Vinnius 
accompanies  his  statement  of  the  Law  on  this  subject  with 
the  caution,  invariably  applicable  to  all  questions  of  foreign 
contract,  "  Intellige  si  nihil  de  ea  re  expresse  dictum  sit, 
'*  neque  mora  intervenerit." 

DCCXXVII.  Sir  John  Davies,  in  his  report  of  "  Le 
"  case  de  mixt  monies,''^  records  the  opinion  of  the  judges 
upon  the  following  point  [z)  :  A  bond  was  given  in  London 
for  the  payment  of  "  100^.  sterling,  current  and  lawful  money 
"  of  England,"  to  be  paid  [at  the  tomb  of  Earl  Strongbow  in 
Christ-Church,]  Dublin,  Ireland  ;  and  between  the  time  of 
giving  the  bond,  and  its  becoming  due,  Queen  Elizabeth, 
by  proclamation,  recalled  the  existing  currency  in  Ireland, 
and  issued  a  new  debased  coinage  (called  "  mixed  money  "), 
declaring  it  to  be  the  lawful  currency  in  Ireland.  A  tender 
was  made  in  this  debased  coin,  or  mixed  coin,  in  Dublin, 
in  payment  of  the  bond.  The  question  before  the  Privy 
Council  of  Ireland  was,  whether  the  tender  was  good  [or 
whether  the  debtor  "  should  be  compelled  to  pay  the  said 
"  one  hundred  pounds  in  other  or  better  coin  than  in  the 
"  mixed  money,  according  to  the  rate  and  valuation  of  it, 
"  at  the  time  of  the  tender."]  The  court  held  the  tender 
good :  first,  because  the  mixed  money  was  current  lawful 
of  England,  Ireland  being  within  the  sovereignty  of  the 
British  Crown,  before  the  day  of  payment  [a]  ;  and  secondly, 

(i/)  2  Knapp's  P.  C.  Rep.  p.  19. 

{z)  Story,  s.  313,  noto  2. 

(a)  Sir  John  Davies^  Reports^  p.  73,  6th  Resolution.     This  is  no 
noticed  by  Story  in  his  abstract  of  the  opinion,  an  abstract  which  I 
have  generally  followed. 
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because  the  payment  being"  appointed  in  Dublin  (le  lieu  de 
payment),  it  could  be  made  in  no  other  currency  than  the 
existing  currency  of  Ireland,  which  was  the  mixed  money. 

Story  (h)  observes  upon  this  statement,  that  "  the  court 
"  do  not  seem  to  have  considered,  that  the  true  value  of  the 
"  English  current  money  might,  if  that  was  required  by  the 
"  bond,  have  been  paid  in  Irish  currency,  though  debased, 
"  by  adding  so  much  more  as  would  bring  it  to  the  par. 
"  And  it  is  extremely  difficult  to  conceive,  how  a  payment  o£ 
"  current  lawful  money  of  England  could  be  interpreted  to 
"  mean  current  or  lawful  money  of  Ireland,  when  the  cur- 
"  rency  of  each  kingdom  was  different,  and  the  royal  pro- 
"  ciamation  made  a  distinction  between  them,  the  mixed 
"  money  being  declared  the  lawful  currency  of  Ireland 
"  only." — This  is  a  very  fair  observation ;  but  it  is  not 
equally  fair  to  say, — "  that  perhaps  the  desire  to  yield  to 
"  the  royal  prerogative  of  the  Queen  a  submissive  obedi- 
"  ence,  as  to  all  payments  in  Ireland,  may  account  for  a 
"  decision  so  little  consonant  with  the  principles  of  Law 
"  in  modern  times." 

DCCXXYIII.  Story,  however,  with  due  submission  to 
so  high  an  authority  be  it  said,  does  not  appear  to  me  to 
have  stated  this  case  with  sufficient  fulness ;  he  does  not 
notice  the  argument  from  the  expression  "  current  (c) 
"  money,"  namely,  that  these  terms  in  a  Contract  referred 
to  Si  future  time,  and  that  "  verba  currentis  monetw  tempus 
"  solutionis  designant."  The  term  "^  current  "  in  a  Will, 
the  judges  said,  would  convey  a  different  sense,  because 
the  testator  in  a  bequest  of  so  much  current  money  would 
intend  to  refer  ad  tempus  conditi  testamenti.  Nor  does 
there  appear  to  be  any  ground  for  the  assertion,  that  the 
judges  were  influenced  by  a  servile  submission  to  the 
royal  prerogative.     The  decision  turned  in  some  measure 

(b)  Uhi  SUV. 

(c)  ["  for  all  other  money  was  cried  down  and  made  bullion  by  the 
proclamation  aforesaid"  in  Ireland,  "and  this  money  only  esta- 
blished."]    Sir  J.  Davies'  Rep.  p.  76. 
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upon  the  locus  solutionis  being  Dublin,  though  the  locus 
contractus  was  London  (d). 

Story  cites  a  passage  from  Pothier,  and  states  that  he 
differs  from  Vinnius ;  he  might  have  added,  that  this 
great  jurist  argues,  however  unconsciously,  in  accordance 
with  the  decision  of  the  judges  in  the  case  of  the  mixed 
money. 

Pothier,  in  his  Traite  du  Contrat  de  Vente  (e),  deals 
with  the  question  of  a  seller's  reserved  right  to  re- 
purchase {remere),  and  thus  expresses  himself :  *'  II  nous 
"  reste  a  observer  a  I'egard  du  prix,  qu'il  pent  etre  rendu  en 
"  une  monnaie  differente  de  celle  en  laquelle  il  a  ete  paye. 
"  S'il  a  ete  paye  au  vendeur  en  or,  le  vendeur  pent  le 
"  rendre  en  especes  d'argent,  et  vice  versa.  Pareillement, 
"  quoique,  depuis  le  paiement  du  prix  qui  a  ete  fait  au 
"  vendeur,  les  especes,  dans  lesquelles  il  a  ete  paye, 
"  soient  augmentees  ou  diminuees  ;  quoiqu'elles  aient  ete 
"  decriees,  et  qu'au  temps  du  remere,  il  y  en  ait  de 
"  nouvelles  qui  soient  de  meilleur  ou  de  plus  mauvais  aloi ; 
"  le  vendeur,  qui  exerce  le  remere,  doit  rendre  en  especes 
"  qui  aient  cours  au  temps  auquel  il  exerce  le  remere  la 
"  meme  somme  ou  quantite  qu'il  a  re9ue  en  paiement,  et 
"  rien  de  plus  ni  de  moins.  La  raison  est  que,  dans  la 
"  monnaie,  ce  ne  sont  pas  les  especes  que  I'on  considere, 
"  mais  seulement  la  somme  ou  valeur  que  le  souverain  a 
"  voulu  qu'elles  signifiassent.  Ea  materia  forma  puhlicd 
"  percussa  vsum  dominiunique  non  tam  ex  substantia 
"  prcebet  quam  ex  quantitate  ;  L.  1.  ff.  de  contr,  empt,  Ce 
"  ne  sont  pas  tant  les  especes  que  le  vendeur  est  cense 
"  avoir  regues,  lorsque  le  prix  lui  a  ete  paye,  que  la  somme 
"  ou  valeur  signifiee  par  ces  especes  ;  et  par  consequent 
"  il  doit  rendre,  et  il  lui  suffit  de  rendre,  la  meme  somme 


[(d)  See  Kearney  v.  King,  2  Barn,  cfc  Aid.  Rep.  p.  301.  Legal 
tender  in  the  United  Kingdom  is  now  regulated  by  33  Vic.  c.  10  as 
amended  by  41  &  42  Vic.  c.  49,  s.  8G.] 

(e)  Partie  v.  c.  ii.  §  6,  num.  416. 
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"  ou  valeur  en  des  esp^ces  qui  aient  conrs,  et  qui  soient 
"  ]es  signes  autorises  par  le  prince  pour  signifier  cette 
"  valeur."  And  Pothier  adds,  "  Ce  principe  etant  certain 
*^  dans  notre  pratique  fran9aise,  il  suffit  de  I'avoir  expose ; 
"  il  retranche  toutes  les  questions  que  les  docteurs  font  sur 
"  les  changemens  de  monnaie," 

DCCXXYIII.A.  In  the  Supreme  Court  of  the  United 
States  the  question  of  the  solution  of  obligation  by  pay- 
ment of  money  according  to  the  standard  of  currency  at 
the  time  of  the  contracting  of  the  obligation,  or  according 
to  the  standard  prevailing  at  the  time  of  payment,  has 
several  times  undergone  discussion  with  conflicting  results. 
But  finally  it  appears  that  a  majority  of  the  Court  have 
holden  that  when  the  contract  was  one  for  payment  of 
money  merely,  the  Legal  Tender  Acts  of  the  United  States 
make  a  payment  in  notes,  though  of  a  greatly  depreciated 
value,  sufficient ;  but  if  the  contract  was  express  for  the 
payment  in  coin,  it  must  be  satisfied  by  payment  in  coin 
and  not  in  notes  (/) . 

DCCXXIX.  Under  this  head  of  mediate  effects  or  ac- 
cidental consequences,  it  may  be  permitted  perhaps  to 
range  the  following  incidents  of  Contracts,  which  are 
treated  of  by  Story  under  the  head  of  collateral  incidents  (g). 

They  arise  either  by  (1)  operation  of  Law,  or  (2)  by 
act  of  the  parties ;  and  among  them  may  be  placed  : — 

i.  The  liability  of  partners  for  partnership  debts. 

ii.  The  right  of  [implied  warranty  conferred  in 
countries  governed  by  the  Civil  Law  (gg).] 

(/)  Bronson  v.  Rodes,  7  Wallace  {Sup.  Ct.  U.S.A.),  Rep.  p.  229  ; 
Hepburn  v.  Griswold,  8  Ih.  p.  603  (1869)  ;  [overruled  on  one  point  ; 
see]  Legal  Tender  Cases,  12  Ih.  p.  457  (1870)  ;  [Railroad  Co.  v.  Johjison, 
15  lb.  p.  195  ;  and  see  Kent,  vol.  i.  p.  254,  n.  1.] 

(g)  Story,  Conflict  of  Laws,  ss.  322,  322  a,  322  b.  These  would  fall 
under  Rocco's  division  of  riiediate  consequences,  sometimes  called 
natural  consequences  by  jurists,  because,  as  Rocco  says,  they  do  not 
touch  the  substance  of  the  Contract,  but  are  a  natural  appendage  to 
it.     See  Bocco,  lib.  iii.  cap.  vii.  pp.  329-333. 

[(gg)  Story,  s.  264.] 
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iii.  The  right  of  discussion ;  that  is,  the  obligation  of 
the  creditor  [under  Eoman  Law]  to  proceed  against  or 
discuss  the  principal  debtor,  if  solvent,  before  he  can  attach 
the  surety. 

iv.  The  liens  incident  to  a  contract ;  e.g. — 

a.  The  lien  of  a  vendor  upon  lands  until  the  purchase 
money  be  paid,  [according  to  English  Law.] 

[l3.  The  like  lien  upon  goods  according  to  the  Roman, 
and  some  modern,  systems  of  Law.] 

7.  The  right  of  stoppage  in  transitu  {h)  in  case  of 
the  insolvency  of  the  purchaser. 

S.  The  lien  of  a  bottomry  bond. 

s.  The  lien  of  mariners  on  the  ship  for  their  wages. 

5".  The  lien  for  priority  of  payment  in  certain  obliga- 
tions. This  question  is  partly  considered  in  some  sub- 
sequent observations  on  the  transfer  of  obligations. 

DCCXXX.  Story  pronounces  his  opinion  that,  with 
regard  to  these  and  the  like  cases,  wherever  the  liability, 
the  right,  the  lien,  or  the  privilege  is  created  by  the  Law 
of  the  place  in  which  the  contract  is  made,  ^*  it  will  gene- 
"  rally,  although  not  universally,  be  respected  and  enforced 
"  [in  all  places  where  the  property  is  found,  or  where  the 
"  right  can  be  beneficially  enforced  by  the  lex  fori.'']  (i) 

It  is  also  said  by  the  same  high  authority,  that  the 
converse  of  this  proposition  is  true,  that  if  the  lien  or 
privilege  does  not  exist  in  the  place  in  which  the  contract 
is  made,  it  will  not  be  allowed  in  the  place  in  which  it  is 
performed,  or  in  which  a  suit  is  brought  to  enforce  its  per- 

(h)  Vide  post,  chapter  xH. 

(i)  Story,  s.  322  h  [citing  3  Burge,  Comment.  (Part  ii.  ch.  20) 
vol.  iii.  pp.  770,  771,  779.] 

Carroll  v.  Waters,  9  Martin,  {Louisiana)  Rep.  p.  500. 

But  as  regards  mortgages  of  ships,  the  Courts  of  Louisiana  have,  in 
aparent  violation  of  the  comity  of  nations,  decided  otherwise.  See 
the  English  cases  oi  Simpson  v.  Fogo  (1  John,  d)  H.  p.  18,  29  L.  J. 
Ch.  p.  657  ;  1  Hem.  &  M.  p.  195,  32  L.  J.  Ch.  p.  249),  and  Liverpool 
Marine  Credit  Co.  v.  Hunter  (L.  B.  3  Ch.  App.  p.  479),  referred  to 
later  on. 
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formance,  although  the  Law  of  that  place  would  sustain 
it  {Jc). 

Foreign  jurists,  however,  though  generally  agreeing 
in  this  doctrine  with  respect  to  liens,  not  unfrequently 
distinguish  between  their  effects  upon  moveable  and  im- 
moveable property ;  governing  the  liens  on  the  latter  lege 
rei  sitcB,  and  the  former  lege  loci  contractus  {I) . 

DCCXXXI.  The  recognition  [by  foreign  countries]  of 
the  lien  does  not  imply  the  recognition  of  its  title  to  priority 
over  other  liens  [justly  acquired  in,  and  under  the  laws 
of  such  foreign  countries,  merely]  because  such  right  of 
priority  attached  to  the  lien  in  the  place  of  its  creation  ( II) . 
The  doctrine  of  the  United  States  Courts  is,  that  "  the 
"  right  of  priority  forms  no  part  of  the  contract  itself.  It  is 
"  extrinsic,  and  it  is  rather  a  personal  privilege  dependent 
"  on  the  Law  of  the  place  where  the  property  lies,  and 
"  where  the  court  sits  which  is  to  decide  the  cause  "  (m). 

Some  eminent  foreign  jurists  hold  this  doctrine  without 
qualification ;  others  take  distinctions  as  to  the  domicil  of 
the  obligor  or  debtor,  some  insisting  that  in  the  case  of 
moveables  the  rule  of  the  original  domicil  travels  with  the 
person,  some,  like  Eodenburgh,  maintaining  that  if  the 


(k)  Story y  uhi  sup.    Whiston  v.  Stodder,  8  Martin,  {Loumana)  Rep. 
pp.  95,  134-5. 

(?)  Story,  s.  322  c. 

lu)  Story,  s.  323. 

(m)  Chief  Justice   Marshall,   in   Harrison  v.    Sterry,    5    Cranch, 
{Supreme  Gt.  U.S.A.)  Rep.  at  p.  298,  et  seq. 

See  too  Ogrden  V.  Saunders,  12  Wheato7i  (Sup.  Ct.),  Rep.  at  pp.  361-2. 

The  High  Court  of  Admiralty  has  similarly  decided  in  England, 
The  U7iion,  Lush.  Adm.  Rep.  p.  128. 

Thus  liertius  :  "  Enimvero,  quia  an^eZafio  "  (priority)  "ex  jure 
singulari  vel  privilegio  competit,  non  debet  in  prse judicium  illius 
civitatis,  sub  qua  debitor  degit  et  res  ejus  mobiles  contineri  censentur, 
extendi.  Ad  jura  igitur  domicilii  debitoris,  ubi  fit  concursus  credi- 
torum,  et  quo  omnes  cujuscunque  generis  lites  adversus  ilium  debito- 
rem  propter  connexitatem  causae  traduntur,  regulariter  respiciendum 
erit."— i>e  Collis.  Leg.  §  4,  n.  64  ;  cited  Story,  s.  325  h. 
VOL.  IV.  Q  Q 
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domicil  be  changed,  the  Law  of  the  new  domicil  operates 
upon  the  moveables  in  the  old  domicil  {n). 

But,  amidst  this  conflict  of  opinions  as  to  liens  upon 
moi;ea6Ze  property  (o),  there  is  a  preponderance  of  authority 
in  favour  of  the  operation  of  the  lex  rei  sitce  upon  immove- 
able property  (p) ;  though  there  are  not  wanting  dissen- 
tients from  this  doctrine. 

It  is  a  doctrine,  however,  firmly  imbedded  in  the  Law 
of  England  and  of  the  United  States. 

DCCXXXII.  It  is  a  maxim  which  applies  to  all  the 
foregoing  considerations,  and  which  is  pretty  generally 
adopted  by  States,  that  in  the  case  of  an  irreconcileable 
conflict  between  rights  acquired  lege  loci  contractus  and 
those  acquired  lege  fori,  the  former  yield  to  the  latter ; 
that  is.  Comity  between  States  gives  place  to  the  positive 
Law  of  the  particular  State  which  has  judicial  cognizance 
of  the  matter  [q).  This  maxim  has  indeed  been  already 
expressed  in  the  early  part  of  this  volume. 

DCCXXXIII.  According  to  the  jurisprudence  of  the 
United  States,  the  Law  of  the  place  where  the  contract  is 


{n)  Eodenhurgh,  tit.  ii.  c.  v.  §  16  ;  cited  Story,  s.  325  g. 

(o)  See  the  authorities  collected,  Story,  ss.  322  c-325  n. 

(p)  Story,  s.  325  o.  [Vide  infra,  chap,  xxxviii.] 

(q)  Vide  ante,  §  dclxxiii. 

Potter  V.  Brown,  5  IJast,  Hep.  p.  124  (Lord  Ellenborough  :  a  leading 
English  case). 

Saui  V,  his  Creditors,  5  Martin,  (Louis.)  Rep.  New  Series,  p.  569 
( leading  case  in  the  United  States),  given  in  full  infra,  Appendix  I. 
Kent,  vol.  ii.  p.  461. 

Story,  ss.  326,  327,  327  a. 

Huherus,  I)e  Confiictu  Legum,  Pars  II.  lib.  i.  tit.  iii.  §  11:  "  Magis 
est  ut  jus  nostrum  quam  jus  alienum  servemus."  —  ^ee  also  a 
very  important  case,  decided  by  Mr.  Justice  Porter  (who  also  decided 
Saul  V.  his  Creditors) — Ohio  hisurance  Company  v.  Edmondson,  5 
Louisiana  Rep.  pp.  295,  306. 

[Burge,  Comm.  vol.  iii.  pp.  778,  779.] 

As  to  conflict  between  marititne  policies,  vide  infra,  §  dcccxxviii., 
and  Stoni,  s.  327  b. 
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made  will  govern  the  contract  as  to  the  liability  of  partners 
and  part  owners  [for  partnership  debts]. 

If  by  that  Law  they  would  be  liable  in  solido,  that  lia- 
bility will  follow  the  debt  everywhere,  although  by  the 
Law  of  the  domicil  of  the  partnership  the  partners  might 
not  be  liable  in  solido,  but  only  for  a  proportionate  share  (r). 

A  remarkable  illustration  of  this  position,  as  will  be 
seen  hereafter,  is  offered  in  the  case  of  bills  of  exchange ; 
for  the  Law  of  some  countries  holds,  that  if  the  drawer 
was  bankrupt  at  the  time  when  the  bill  was  accepted,  the 
acceptor  is  discharged  from  his  acceptance ;  and  this 
consequence  travels  with  the  bill  everywhere  as  an  in- 
separable incident  (s). 


(r)  Story,  s.  322. 

Ferguson  v.  Flower,  4  Martin,  (Louisiana)  Rep.  New  Series,  p.  312. 

Carroll  v.  Waters,  9  Ih.  p.  500. 

(s)  Pardessus,  Droit  Comm.  art.  1492  ;  cited  by  Story,  s.  322. 


Q  Q  2 
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CHAPTER   XXXVIir. 

THE  LEX  LOCI  CONTRACTUS  AND  THE  LEX  REI  SITiE, 
CONSIDERED  WITH  REFERENCE  (l)  TO  THE  TRANSFER  OP 
IMMOVEABLE  PROPERTY  ;  (2)  TO  SECURITIES  AND  LIENS 
UPON    IMMOVEABLE    PROPERTY. 

DCCXXXIV.  In  this  chapter  some  observations  will 
be  made  upon  these  two  questions  ;  viz. — 

1.  Does  the  lex  loci  contractus  or  the  lex  rei  sitce  govern 
the  transfer  of  immoveable  property  ? 

2.  Does  the  lex  loci  contractus  or  the  lex  rei  sitce  govern 
as  to  liens,  hypothecs,  or  mortgages,  created  in  the  place 
where  the  Contract  is  entered  into,  upon  immoveable 
property  situa.ted  in  another  State  ? 

DCCXXXy.  1.  The  case  of  a  contract  respecting  the 
transfer  of  immoveable  property  illustrates  the  variety  of 
the  rules  which  the  foreign  writers  upon  Private  Inter- 
national Law  consider  applicable  to  a  contract  to  which  a 
foreigner  is  a  party  {a) :  they  say  that, 

i.  The  capacity  of  the  obligor  to  enter  into  the  contract 
is  determined  by  reference  to  the  Law  of  his  domicil  {h). 

ii.  The  like  capacity  of  the  obligee  by  the  Law  of  his 
domicil. 

iii.  The  mode  of  alienation  or  acquisition  of  the  im- 
moveable property  is  to  be  governed  by  the  Law  of  the 
situation  of  that  property  (c). 

{a)  Foelioc,  liv.  i.  tit.  iii.  s.  67. 
i^tortj,  Co7hJiict  of  Laws,  ss.  363  368,  370-373. 

(6)  This,  it  should  be  remembered,  may  involve  the  discussion  of 
ce  questions  on  the  rlimt^e  of  domicil, 
(c)  So  Rucco,  lib.  iii.  cap.  vii.  p.  337. 
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iv.  The  external  form  of  the  contract  is  to  be  governed 
by  the  Law  (^f  the  place  in  which  the  contract  is  made. 

It  is  even  sup'gested  by  Foelix,  that  sometimes  the  m- 
terpretation  of  the  «'ontract  mn.y  require  the  application  of 
a  fifth  Law. 

DCCXXXYI.  The  Law  of  England,  and  the  Law  of 
the  North  American  United  States,  require  the  application 
of  the  lex  rei  sitae  to  all  the  four  predicaments  mentioned 
in  the  last  section  {d). 

DCCXXXVII.  But  a  distinction  is  to  be  taken  between 
contracts  to  transfer  property,  and  the  contracts  by  which 
it  is  transferred.  The  former  are  valid  if  executed  ac- 
cording' t ;  the  lex  loci  contractus  ;  the  latter  require  for 
their  validity  a  compliance  with  the  forms  prescribed  by 
the  lex  rei  sitce.  Without  this  compliance  the  dominium 
ill  the  property  will  not  pass  (e). 

DCCXXXVIIL  With,  respect  to  the  extent  of  interest 
in  immoveable  property  capable  of  being  acquired  or 
alienated,  English  and  Foreign  Law  are  pretty  much  in 
accordance.  Both  pronounce  that  the  lex  rei  sitce  is  alone 
to  govern  the  question  (/). 

DCCXXXIX.  With  respect  to  the  subject-matter,  or 
what  kind  of  property  is  to  be  considered  immoveable, 
that  question  is  also  to  be  decided  by  the  lex  rei  sitce  ((/). 
This  Law  may  or  may  not  consider  "  moveable  "  identical 
with  ''  personal  "  property  ;  and  may  consider  things  to 
constitute  moveable   or  immoveable  property  either  ac- 


(d)  [Cf.  Adams  V.  Chdterhuck,  L.R.  10  Q.  B.  D.  p.  ^03;  Stiidd  v.  Cook, 
L.  R.  8  Ap.  Ca.  p.  577  {supra,  §  dcxc.)  ;  Hernando  v.  Saivtell,  L.  B. 
27  Ch,  D  p.  284  ;  Bradford  v.  Yoniig,  L.  R.29  Ch.  D.  p.  617  ;  In  re 
Sibeth,  L.  R.  14  Q.  B.  D.  p.  417  ;  Oraham  v.  Massey,  L.  R.  23  Ch.  D. 
p.  743.]  See  Story,  ss.  365,  424  431,  [434,  435.  He  cites  Ihdted 
States  V.  Crosby,  7  Cranch,  Rep.  p.  115,  &c.  See  also  Bnrge,  Comm. 
vol.  ii.  chap,  ix.,  and  infra,  §  dcclvi.] 

(e)  Burge,  Comm.  vol.  i.  p.  24,  vol.  ii.  pp.  844,  845. 
(/)  Sforij,  s.  445,   and  authorities  there  cited, 

(g)  Story,  s.  447. 
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cording  to  their  own  nature,  or  according  to  an  arbitrary 
rule  of  its  own. 

DCCXL.  2.  As  to  the  operation  of  the  lex  loci  con- 
tractus and  the  lex  rei  sitw  upon  securities  and  liens  upon 
real  property.  The  distinction  between  moveable  and 
immoveable  property,  its  important  bearing  upon  questions 
of  comity,  and  the  difficulties  arising  from  the  peculiar 
character  of  personal  property  in  England,  have  been 
made  the  subject  of  notice  in  an  earlier  part  of  this  work  (h) . 
Bat  the  reader  is  now  referred  to  them  on  account  of 
their  connexion  with  a  possible  incident  to  foreign  con- 
tracts involving  considera.tions  of  much  nicety  and  diffi- 
culty. 

DCCXLI.  A  contract  may  be  made,  as  in  the  case  of 
a  loan,  in  one  state,  and  a  security  given  for  it  in  the 
shape  of  Sbhypotheca,  a  gage  or  mortgage,  upon  lands  lying 
in  another  state.  The  question  arises  whether  the  lex  loci 
contractus  or  the  lex  rei  sitce  is  to  govern  this  incident  of 
the  contract  {i). 

DCCXLII.  It  is  expedient  to  consider  the  question, 
first,  with  reference  to  States  the  basis  of  whose  juris- 
prudence is  the  Roman  Law,  and,  secondly,  with  reference 
to  the  Law  of  England  and  of  the  United  States. 

DCCXLIII.  The  jurisprudence  of  foreign  States  on 
this  subject  is  founded  either  upon  the  Roman  or  upon  a 
distinct  Municipal  Law,  or  upon  a  recognition  of  some 
principles  of  the  Roman  Law  with  certain  more  or  less 
important  additions  and  exceptions  introduced  by  the 
policy  of  the  State. 

(h)  Vide  ante,  chapter  xxvi. 

The  principal  interests  of  a  personal  nature  derived  from  landed 
property  in  England,  are  a  term  of  years,  and  a  mortgage  debt.  Wil- 
liams on  the  Law  of  Real  Property,  ed.  1887,  p.  439. 

(0  Story,  ss.  287  a,  372  d,  435-447,  523. 

Bavigny,  B.  B.  viii.  ss.  368,  374,  390. 

Fcelix,  liv.  i.  tit,  iii,  s.  67,  notes. 

Burge,  Coram,  vol.  iii.  chapter  xii.  pnxsertim  section  vi. 

JiOrco,  lib,  iii,  cap.  vii.  p.  .337. 
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DCCXLIV.  Savigny  (k)  makes  the  following  remarks : 

i.  The  liypothecation,  gage,  or  pledge  (Hypotheca  [l] — 
Pfandrecht — Droit  de  gage),  in  the  system  of  Ronian  juris- 
prudence, appertained  to  the  class  of  rights  called  real 
(jura  in  re),  good  against  third  parties,  acquired  through 
the  intervention  of  a  simple  contract,  and  without  delivery 
or  act  of  taking  possession  (m) . 

ii.  The  contract  might  be  tacit  or  implied,  because  [in 
respect  of  many  acts  connected  with  legal  obligations  it 
was  feigned,]  according  to  a  general  principle  of  juris- 
prudence, that  a  gage  or  pledge  had  been  given  as  a 
security  for  a  claim.  The  expressions  ''.  .  .  tacitam  con- 
"  ventionem  de  invectis  illatis  .  .  .  quasi  id  tacite  con- 
''  venerit  .  .  .  tacite  solet  conventum  accipi,  ut  perinde 
*'  teneantur  invecta  et  illata,  ac  si  specialiter  convenisset 
"...  tacite  intelliguntur  pignori  esse  .  .  .  etiamsi 
nominatim  id  non  convenerit,"  are  among  those  in  the 
Digest  {mm)  which  illustrate  this  position. 

iii.  The  Roman  law  made  no  distinction  between 
moveable  and  immoveable  things,  as  the  objects  of  such 
gage  {n). 

(k)   Ubi  sup.  s.  368,  num.  4. 

(I)  Hypotheca.  Pignoris  jus,  absque  possessione  rei  pignori  datae^ 
constitutum. — Dirksen's  Manuale,  p.  424,  voc,  Hypotheca, 

(m)  "The  right,"  Mr.  Burge  observes,  ^' which  a  creditor  may 
acquire  in  the  property  of  another  by  its  being  pledged  to  him  as  a 
security  for  the  satisfaction  of  a  demand  which  he  has  against  the 
owner  of  that  property,  is  under  the  Civil  Law,  and  those  systems 
which  are  founded  on  it,  perfectly  distinct  from  the  dominiii'm.  It  is 
called  hypotheca  or  pignus.  It  is  a  Contract,  'quo  jus  in  re  constituitur 
creditori  in  securitatem  crediti.'  " — Burge,  Comm.  vol.  iii.  p.  161, 
citing  Huber.  Prxlect.  lib.  xx.  tit.  i. 

[(mm)  Dig.  lib.  xx.  t.  ii.] 

(n)  As  to  the  diSerencehetween pig7ms  smd  hypotheca,  the  Institutes 
say  (lib.  iv.  t.  vi.  7)  : — 

"  Inter  pignus  autem  et  hypothecam,,  quantum  ad  actionem  hypothe- 
cariam  attinet,  nihil  interest ;  nam  de  qua  re  inter  creditorem  et 
debitorem  convenerit,  ut  sit  pro  debito  obligata,  utraque  hac  appella- 
tione  continetur  ;  sed  in  aliis  differentia  est  :  na,m  pignoris  appellatione 
earn  proprie  rem  contineri  dicimus,  quoe  simul  etiam  traditur  creditori 
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iv.  The  express  as  well  as  tlie  tacit  contract  might 
refer,  not  only  to  particular  portions  of  property,  but  to 
the  whole  estate. 

DCCXLV.  Savigny  further  remarks,  that  those  Euro- 
pean states  which  are  governed,  as  a  general  rule,  by  the 
Roman  Law,  have,  in  the  particular  instance  of  gage  or 
mortgage,  made  some  important  deviations  from  it.  These 
deviations  chiefly  relate  to  the  extent  to  which  the  tacit 
or  implied  gage  operates  ;  and  the  municipal  laws  of  these 
states  recognize,  some  a  greater,  some  a  less,  number  of 
obligations  guaranteed  by  a  fiction  of  a  contract  of 
hypothecation  or  mortgage. 

DCCXLYI.  Take,  for  instance,  the  following  case : 
Two  states  are  governed,  generally  speaking,  by  the  Roman 
Law.  In  the  one  the  rule  of  the  Roman  Law  prevails, 
that  where  a  bridal  portion  {Brautgahe)  has  been  promised, 
it  is  guaranteed  by  the  implied  hypothecation  of  the  whole 
property  of  the  promissor;  in  the  other  this  rule  [has  been 
abrogated].  Two  inhabitants  of  the  former  state  enter 
into  a  dotal  or  marriage  contract  ;  the  promissor  or 
obligor  possesses  a  piece  of  land  in  the  latter  state ;  the 
question  arises.  Is  this  land  burdened  with  an  implied  or 
tacit  hypothecation  ?  It  may  be  answered  negatively,  on 
the  ground  that  the  lex  rei  sitm  must  prevail.  But, 
according  to  Savigny,  the  answer  would  be  wrong,  be- 
cause the  latter  state  acknowledges  the  possibility  of  a 
hypothecation  through  the  medium  of  a  contract  alone, 
and  even  of  a  tacit  contract  alone.  Whether,  in  the  case 
suggested,  there  be  or  be  not  such  a  contract,  is  a  ques- 
tion of  fact  which  can  only  be  decided  by  the  lex  loci  con- 
tractus. But,  according  to  [a  fiction  of  that  law,  the  dotal 
contract  is  guaranteed  by  an  express  hypothecation  of  the 
whole  property  of  the  promissor ;  and  this  piece  of  land 
is  a  portion  of  that  property  ;  it  is  therefore  included  in 


maxime  si  mobilis  sit :   at  earn  quse  sine  traditione  nndd  conveniione 
ienetur,  proprie  hypothecse  appellatione  contineri  dicimus." 
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the  hypothecation].  But,  if  the  dotal  contract  had  been 
completed  in  the  latter  state,  neither  the  piece  of  land 
nor  the  rest  of  the  property  of  the  promissor  would  have 
been  so  hypotheca^ted  (nn). 

DCCXLVII.  There  exists,  however,  a  much  greater 
discrepancy  between  states  which  have  adopted  in  general 
the  Roman  Law  of  hyp  thecation,  and  those  which,  like 
Prussia,  have  built  this  law  upon  an  entirely  new  founda- 
tion. 

DCCXLYIII.  The  Law  of  Prussia  does  not  admit  that 
a  simple  contract";  can  establish  a  right  of  hypothecation 
as  a  right  affecting  [specific]  property,  which  it  calls  a 
real  right  {dingliches  Becht — droit  reel).  The  Law  of  Prussia 
also  makes  a  distinction  between  moveable  and  immove- 
able property.  In  the  case  of  immoveables,  a  real  right 
[or  specific  charge]  can  only  be  created  by  an  [entry 
[Eintragungy]  in  the  register  of  hypothecations  {Hypothe- 
henhiich,  Grundhuch).  A  contract  relating  to  the  registra- 
tion of  a  particular  piece  or  portion  of  land  confers  a  title 
by  means  of  which  this  registration  can  be  demanded,  but 
a  general  contract  of  hypothecation  over  the  whole  of  a 
property  does  not  support  a  demand  for  a  registration  of 
particular  portions  of  land.  In  the  case  of  moveables, 
a  right  [of  specific  hypothecation  arises  only  from  the 
delivery  or  tradition  {Uebergahe)~\  of  the  thing:  a  contract 
relating  to  the  hypothecation  of  definite  particular  things 
founds  a  claim  for  the  delivery  of  those  things  (o). 


[(nn)  Savig7iy,  B.  B.  viii.  s.  368,  num.  4.] 

[(o)  Prussian  Code,  Theil  I.  Tit.  xx.  Abschnitt  i.  ;  vide  §§  1,  2, 
7-10,  109-112,  402,  403,  411,  412. 

§  1,  headed  "  Begriff,"  runs  thus  : — "  Das  dingliche  Recht,  welches 
Jemandem  auf  eine  fremde  Sache  zur  Sicherheit  seiner  Forderung 
eingeraumt  worden,  und  vermoge  dessen  er  seine  Befriediguug,  selbst 
aus  der  Substanz  dieser  Sache  verlangen  kann,  wird  ein  Unter- 
pfandsrecht  genannt." 

Further  enactments  respecting  mortgages  on  land  in  Prussia  are 
contained  in  the  Law  of  5th  of  May,  1872.] 
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But  when  a  contract  of  hypothecation,  tacit  or  express, 
takes  place  in  a  state  which  is  governed  by  the  Roman  Law, 
it  will  not,  ^er  se,  extend  to  the  moveable  property  of  a 
debtor  in  Prussia  ;  at  the  most  it  can  only  operate  as  a  claiai 
to  have  such  property,  through  the  medium  of  registration 
or  delivery,  subjected,  and  then  only  under  certain  specified 
conditions,  to  the  hypothecation.  If,  on  the  other  hand,  a 
contract  of  hypothecation  takes  place  in  Prussia,  having  for 
its  object  either  individual  things  or  a  whole  property,  and 
the  debtor  possesses  property  in  a  state  governed  by  the 
Roman  Law,  there  is  no  reason  why  this  property  should 
not  be  deemed  validly  hypothecated,  inasmuch  as  the 
Roman  Law  does  not  make  the  validity  of  the  hypothecation 
dependent  either  upon  the  lex  loci  contractus,  or  upon  the 
domicilium  of  the  hypothecator ;  in  this  case,  therefore,  the 
lexreisitcB  may  and  ought  to  be  unreservedly  applied  (oo), 

DCCXLIX.  The  following  case  [though  relating  only  to 
moveable  property,  is  worthy  of  consideration  :]  In  a  state 
governed  by  the  Roman  Law  a  moveable  is  validly  hypo- 
thecated by  a  contract,  express  or  tacit ;  afterwards  this 
moveable  is  brought  into  Prussia.  Does  the  lien  of  hypo- 
thecation continue  to  affect  it,  so  as  to  enable  the  pawnee 
or  mortgagee  to  bring  an  action  against  its  possessor, 
whether  the  pawner,  or  mortgagor,  or  a  third  person  ? 
Can  the  pawnee  or  mortgagee  dispose  of  it,  if  he  becomes 
possessed  of  it  by  some  accident  and  without  delivery  ? 
The  plausible  answer  is  in  the  affirmative,  because  it  may 
be  said  that  a  right  to  a  thing  once  acquired  is  not  affected 
by  the  removal  of  that  thing  from  one  place  to  another. 
But  this  answer,  Savigny  says,  would  be  wrong.  It  is  not, 
in  truth,  a  question  as  to  one  and  the  same  right  of 
hypothecation  which  may  be  acquired  in  diflPerent  ways  in 
different  states,  just  as  property  acquired  in  one  state  by 
delivery,  in  another  by  contract,  is  universally  recognized 
as  property.    The  right  of  hypothecation  acquired  by  mere 

(oo)  Savi(jnyy  nhi  sup. 
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contract  is  altogether  a  diflPerent  institution  or  creature  of 
law  from  that  which  can  only  be  acquired  by  delivery  ;  the 
two  have  nothing  in  common  but  their  name  and  object. 
The  pawnee  or  mortgagee,  therefore,  who,  in  the  case  sug- 
gested, sought  to  exercise  his  right  of  hypothecation  in 
Prussia,  would  be  calling  upon  that  state  to  enforce  an 
institution  of  law  which  it  does  not  recognize,  and  this  is  a 
proceeding  in  principle  inadmissible  {p).  But,  on  the  other 
hand,  the  pawnee  or  mortgagee  in  Prussia,  who  has  become 
possessed  by  delivery  of  a  hypothecated  moveable,  can 
enforce  his  right  in  a  state  governed  by  the  Roman  Law, 
inasmuch  as  he  has  united  in  himself  all  the  conditions 
of  hypothecation  required  for  its  validity  by  the  law  of 
that    state. 

DCCL.  The  French  jurisprudence  upon  the  effect  of 
foreign  hypothecations  is,  as  at  present  actually  adminis- 
tered, unfavourable  to  their  operation  upon  property  in 
France ;  but  the  decisions  of  the  French  tribunals  on  this 
subject  do  not  appear  to  be  approved  by  the  jurists  of  that 
state,  whose  influence  upon  the  future  decisions  of  the 
tribunals  seems  to  be  scarcely  if  at  all  less  than  that  of  mere 
judicial  precedents  {q). 

Foelix,  in  an  essay  written,  in  1842,  for  the  Bevue 
Mrangere  et  Fra7igaise,  admitted  the  right  of  hypothecation 
of  the  wife  and  the  minor  over  property  in  a  foreign  state, 
subject  to  these  conditions  :  (i.)  That  the  lex  situs  recognizes 
this  kind  of  hypothecation,  (ii.)  That  the  personal  law  of 
the  wife  or  minor  also  recognizes  it.  (iii.)  That  there  exists 
a  treaty  between  the  two  states  recognizing  this  right  of 
hypothecation  in  the  case  of  a  foreign  wife  or  minor.  In 
his  later  and  greater  work,  Traite  du  Droit  International 
prive,  Foelix  makes  no  mention  of  the  third  condition,  the 

(p)  Vide  supra  (§  ccccxcix. )  ;  remarks  as  to  the  erroneous  doctrine  that 
a  State,  which  does  not  recognize  among  its  legal  institutions  a  divorce 
a  mensd  et  toro,  may  be  required  to  enforce  it  in  the  case  of  foreigners 
married  in  a  State  which  does  recognize  it. 

(q)  Vide  ante,  §  cccxlviii. 
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necessity  of  whicli  lie  has  abandoned,  according  to  the 
opinion  of  his  latest  editor,  Demangeat.  This  learned 
person  observes  that  the  French  Law  concedes  to  foreigners 
all  the  civil  rights  {droits  prives)  of  Frenchmen,  with  certain 
exceptions  formally  specified  in  the  text  of  the  Code  Civil ; 
and  he  laments,  as  a  deplorable  interpretation  of  the 
eleventh  article  of  that  Code,  a  judicial  decision  that  the 
hypotheque  legale  is  one  of  the  civil  rights  which  appertain 
exclusively  to  French  m-n. 

As  to  the  general  question  whether  a  hypothecation 
recognized  by  the  personal  law  ought  to  be  equally  recog- 
nized by  the  lex  situs,  Foelix^  answers  in  the  affirmative. 
Demangeat  refuses  to  go  this  length ;  he  is  of  opinion  that 
the  lex  situs  must  be  considered  to  some  extent :  "  c'est  an 
"  statut  reel  a  determiner  le  mode  de  conservation  et  le 
^'  rang  du  droit  d'hypotheque."  At  the  same  time  he  agrees 
with  Savigny,  and  thinks  that  a  French  wife  ought  to  bo 
allowed  a  right  of  hypothecation  over  the  property  of  her 
husband  in  a  foreign  state,  [even  when  the  Law  of  that 
state  would  not  give  such  right  to  married  women,  provided 
that  the  aforesaid  Law]  recognize  that  species  of  real  right, 
\_{droit  reel)']  which  is  called  hypothecation  [qq). 

DCCLI.  Secondly, — with  reference  to  states  in  which 
the  jurisprudence  of  England  prevails  as  to  the  Law  which 
governs  liens  on  real  property. 

Little  can  be  added  to  the  authorities  collected  by  Story 
and  Burge  on  this  subject.  And  first,  with  respect  to  a 
[loan  made  in  one  country,  and  secured  by  mortgage  of 
property  in  another  country.]  The  English  decisions,  as 
Story  points  out,  have  been,  that  "  the  Law  of  the  place 
"  where  the  loan  is  made  is  to  govern,  for  the  mere  taking 
"  of  a  foreign  security  does  not  necessarily  alter  the  locality 
*'  of  the  contract."  It  by  no  means  necessarily  follows  from 
the  taking  of  such  security,  that  where  it  is  taken  the  contract 


{qq)  Fo'lix,  liv.  i.  tit.  iii.  s.  67,  note  (a).    (Ed.  Demangeat,  tome  1. 
pp.  130  8,  note  (a).) 
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is. to  be  fulfilled.  "  The  legal  fulfilment  of  a  contract  of  loan 
"  on  the  part  of  the  bondsman  is  repayment  of  the  money  ;  " 
the  security  is  but  the  means  of  ensuring  what  has  been 
contracted  for — that  is,  to  pay  where  he  borrows,  unless 
another  place  of  payment  be  expressly  designated  by  the 
contract.  "  But,"  Story  continues,  "  if  the  mortgage  is 
"  actually  to  be  executed  in  a  foreign  country,  and  the 
"■  money  is  to  be  paid  there,  the  loan  will  be  deemed  to  be 
"  there  completed,  although  the  money  may  have  been 
"  actually  advanced  elsewhere  "  (r). 

DCCLII.  Story  also  refers  to  the  following  case  as, 
though  somewhat  different  in  its  circumstances,  being  yet 
illustrative  of  the  general  principle — a  case  which  occurred 
formerly  in  England  (rr)  :  By  a  settlement  made  upon  the 
marriage  of  A.  in  England,  a  term  of  500  years  was  created 
upon  estates  in  Ireland  in  trust  to  raise  12,000Z.  for  the 
portions  of  daughters.  The  parties  to  the  settlement  re- 
sided in  England,  and  a  question  afterwp^^rds  arose  whether 
the  12,000?.,  charged  on  the  term  of  years,  should  be  paid 
in  England  without  any  abatement  or  deduction  for  the 
rate  of  exchange  between  Ireland  and  England.  It  was 
decided  that  the  portion  ought  to  be  paid  in  England,  where 
the  contract  was  made  and  the  parties  resided,  and  net  in 
Ireland,  where  the  lands  lay  which  were  charged  with  the 
payment,  for  it  was  a  sum  in  gross,  and  not  a  rent  issuing 
out  of  the  land  (s). 

DCCLIII.  In  the  case  of  Waterhouse  v.  Stansjield,  the 


(r)  Story ^  s.  287  a  [a  section  treating  primarily  of  the  Law  governing 
the  contract,  as  a  contract  of  loan.  It  is  clear  from  the  authorities 
cited  infra,  §  dccliv.,  that  where  the  security  consists  of  land  or 
immoveable  property,  such  security  will  fall,  with  respect  to  all 
questions  of  validity,  realization,  and  priority,  under  the  Ux  loci  rei 
sitge.] 

[{rr)  Fhipps  v.  Earl  of  Anglesea^  1  Peere  Williams,  Re}?,  p.  696, 
cited  in  Viner^s  Abridgment,  vol.  v.  p.  209,  voc.  "  Condition,"  Q  6.] 

(s)  Story,  s.  288.  See  De  Wolf  v.  Johnaon,  10  Wheaton  {Supreme 
Ct.  U.S.A.),  Rep.  p.  367. 
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difficult  qnestion  arising  out  of  a  debt  secured  by  a  mort- 
gage on  foreign  land  underwent  some  discussion.  In  that 
case  a  mortgagor  resident  in  this  country  mortgaged,  by 
deed  executed  in  England,  to  mortgagees  also  resident 
here,  real  estate  in  Demerara;  and  before  the  mortgagees 
completed  their  title  to  the  mortgaged  property  according 
to  the  laws  of  Demerara,  the  mortgagor  became  bankrupt, 
and  his  assignees  in  England  sold  the  property  and  re- 
ceived the  proceeds.  The  question  was,  whether  the 
rights  of  the  contracting  parties  had  ceased  to  be  governed 
by  the  Law  of  Demerara,  the  lex  loci  rei  sitce,  and  must  be 
governed,  by  the  Law  of  this  country,  the  lex  loci  con- 
tractus, Vice-Chancellor  (afterwards  Lord  Justice)  Turner 
made  the  following,  among  other,  observations  : — 

"  Upon  the  argument  of  this  claim  several  points  were 
"  made  on  the  part  of  the  plaintiffs.  First,  that  the 
"  defendants,  the  assignees,  are  bound  by  all  the  equities 
"  by  which  the  bankrupt  was  bound ;  and  that  the  court, 
"  finding  them  in  possession  of  the  proceeds  of  an  estate, 
''  which  by  contract  with  the  bankrupt  was  bound  in 
"  favour  of  the  plaintiffs,  will  give  effect  to  the  contract 
"  against  those  proceeds. 

"  The  case  of  Ex  parte  Pollard  (t)  was  cited  upon  the 
"  first  point ;  but  in  that  case  the  Law  of  Scotland  pre- 
"  sented  no  impediment  to  the  mortgage  being  completed ; 
"  the  contract  bound  the  bankrupt,  and  therefore  his 
"  assignees,  and  there  was  no  impediment  to  its  comple- 
"  tion ;  but  in  this  case  the  contract  indeed  may  bind  the 
"  bankrupt  and  the  assignees,  and  yet,  by  the  Law  of 
"  Demerara,  may  not  have  been  capable  of  being  fulfilled. 
"The  two  cases,  therefore,  are  widely  different ;   and  I 


(t)  Ex  parte  Pollard,  re  Courtney,  1  Montague  <fc  Chitty,  Rep.  p.  239, 
and  4  Deacon,  Rep.  p.  27  :  reversing  s.  c.  3  Montague  &  Ayrton,  Rep. 
p.  340  ;  2  Deacon,  Rep.  p.  367. 

Martin  v.  Martin,  2  R^tss.  &  Mylne,  Rep.  p.  507. 
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"  cannot   hold   this    case   to   be    governed    by   Ex  parte 
Pollard. 

"  If  it  can  be  decided  in  favour  of  the  plaintiffs,  with- 
"  out  some  further  inquiry,  it  must,  I  think,  be  upon  the 
"  more  broad  and  general  ground,  that  the  property 
"  having  been  sold,  and  the  proceeds  of  the  sale  received 
"  by  the  defendants,  the  assignees,  the  rights  of  the 
"  parties  have  ceased  to  be  governed  by  the  La'.  •  of 
"  Demerara,  the  lex  loci  rei  sitw,  and  must  be  governed 
"  by  the  Law  of  this  country,  the  lex  loci  contractus.  No 
"  authority  has  been  cited,  nor  have  I  been  able  to  find 
*'  any,  which  touches  this  point ;  but  I  think  it  must 
"  depend  upon  the  question,  how  far  the  lex  loci  rei  sitce 
"  extends.  If  it  regulates  not  merely  the  disposition  of 
"  the  estate  itself,  but  also  the  disposition  of  the  proceeds 
**  of  the  estate,  it  cannot,  I  think,  be  permitted  that  a 
*'  different  Law  should  intervene  and  defeat  those  reofula- 
*'  tions.  The  interest  in  the  proceeds  is  in  substance  and 
"  effect  an  interest  in  the  estate  itself,  and  no  rule  is 
"  more  universal  than  that  the  lex  loci  rei  sitce  governs 
"  the  disposition  of  the  estate.  If  the  lex  loci  rei  sitce 
"  only  permits  the  alienation  of  the  estate  upon  the  terms 
"  of  the  proceeds  being  applied  in  a  particular  manner, 
"  this  is  a  restraint  upon  the  alienation ;  and  there  is  no 
''  doubt  that  the  restraints  which  may  be  put  upon 
"  alienation  must  in  all  cases  be  governed  by  the  lex  loci 
"  rei  sitce.  Again,  how  could  a  contract  to  dispose  of  the 
"  proceeds  of  an  estate  in  a  manner  contrai-y  to  that  pre- 
"  scribed  by  the  lex  loci  rei  sitce  be  enforced  P  I  cannot, 
"  therefore,  adopt  the  broad  position  contended  for  on 
"  the  part  of  the  plaintiffs,  but  must  send  the  matter  to 
"  the  master  for  further  inquiry  as  to  the  Law  of 
"  Demerara  "  (u) . 


(u)  Waterhouse  v.  Stansjield,  9  Hare,  Rep.  p.  234  ;  21  L.  J.  N.  S. 
(Ch.)  p.  881  (1852).  [Cf.  TJiurhurn  v.  Steward,  L.  B.  3  P.  C.  p.  478, 
and  Ex  parte  HoWiausen,  L.  R.  9  Cli.  Ap.  p.  722.] 


608        JUS    GENTIUM — PEIVATE    INTERNATIONAL    LAW. 

DCCLIV.  According  to  Mr.  Burge,  both  "  the  con- 
"  stitution  or  acquisition  of  the  jus  hypothecce  in  immove- 
"  able  property,  and  the  rights  and  obligations  of  the 
"  mortgagor  and  mortgagee,"  are  wholly  dependent  on 
the  lex  situs.  Therefore,  "  whether  the  hypothec  be  con- 
"  ventional  or  express,  tacit  or  judicial,  or  whether  it  be 
"  general  or  special,  it  can  affect  immoveable  property  so 
"  far  only  as  it  is  sanctioned  by  the  Law  of  the  place  in 
"  which  the  property  is  situated"  (x). 

He  relies  upon  Rodenburgh,  Matthseus,  P.  Voet,  and 
J.  Yoet,  for  this  doctrine,  which  seems  to  be  well  esta- 
blished both  on  principle  and  authority.  With  respect  to 
the  possible  conflict  between  the  lex  contractus  and  the  lex 
situs  as  to  privileges  or  preferences  arising  out  of  the 
hypotheca  or  mortgage,  Mr.  Burge  adopts  the  opinion  of 
Eodenburgh,  the  two  'Yoets,  and  Matthseus,  that  such 
privileges  or  preferences,  even  though  conferred  by  the  lex 
domicilii  or  the  lex  contractus,  must  be  governed  as  to  their 
admissibility  by  the  lex  situs.  So  it  may  happen  that  in- 
struments prepared  in  England  as  mortgages  of  property 
in  her  colonies  may  be  ineffectual  for  that  purpose,  though 
the  colonial  Court  may  collect  the  intention  of  the  parties 
from  these  instruments,  and  endeavour  to  execute  it  ac- 
cording to  the  lex  situs  {xx), 

DCCLY.  On  the  other  hand,  it  may  happen  that  the 
hypotheca  or  mortgage  security  may  be  valid  according  to 
the  lex  situs  of  the  property,  and  yet  the  debt  or  contract 
be  invalid,  because  contrary  to  the  lex  contractus.  On  this 
principle  it  has  been  well  decided,  both  in  England  and 
the  United  States,  that  the  taking  foreign  security  does 
not  necessarily  entail  as  a  consequence  that  the  contract 
is  to  be  fulfilled  where  the  security  is  taken.  A  loa^n  of 
money  in  England  with  a  mortgage  security  in  a  West 
Indian  colony,  was  not  allowed  to  have  reserved  for  it  the 


(x)  Burge,  Comm.  vol.  iii.  pp.  388,  389. 
(xx)  Ibid.  p.  394. 
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rate  of  interest  allowed  by  the  lex  situs  {i.e.  of  the 
colony),  because  contrary  to  the  lex  contractus  {i.e.  of 
England)  (y). 

Upon  the  same  principle  the  Common  Law  courts  of 
England  {z),  as  well  as  the  courts  of  France  (a),  and  the 
United  States  (6),  have  agreed  with  the  majority  of 
jurists  (c),  in  holding  that  no  [proceeding  in  rem]  can  be 
entertained,  or  judgment  in  rem  pronounced,  as  to  immove- 
eable  property  situated  in  another  state. 

DCCLYI.  The  English  Court  of  Chancery,  however,  en- 
tertained suits  which,  [though  not  in  the  form  of  proceed- 
ings in  rem,]  had  for  their  object  to  acquire  a  title  and 
obtain  possession  of  property  situated  out  of  its  juris- 
diction. It  is  difficult  to  defend  this  stretch  of  authority 
on  sound  principles  of  international  jurisprudence.  Mr. 
Burge  observes  {d),  "  that  this  court  professes  only  '  agere 
"  '  in  personam ; '  but,  as  it  compels  the  defendant  to  divest 
"  himself  of  the  property  or  to  subject  it  to  a  burthen,  it 
"  indirectly  acts  on  the  property."  The  exercise  of  this 
jurisdiction,  when  it  is  founded  on  some  contract  made  or 
some  equity  arising  between  persons  in  England,  respect- 
ing lands  in  the  colonies  or  in  a  foreign  country,  as  in 
Penn  v.  Lord  Baltimore  (e),  or  in  Cranstown  v.  Johnston  (/), 
may  be  consistent  with  the  principles  laid  down  by  jurists 
in  the  case  of  judgments  which  are  both  personal  and  real. 
But  the  exercise  of  its  jurisdiction  in  making  decrees  for 


{y)  De  Wolfv.  Johnson,  10  Wheaton,  (Sup.  Ct.)  Rep.  p.  367. 
Stapleton  v.  Conway,  3  Ath  Rep.  p.  727  ;  Burge,   Uomm.   vol.   iii. 
395. 

(z)  Mostynv.  Fahrigas,  Cowper,  Rep.  at  p.  176,  per  Lord  Mansfield. 
Doulson  v.  Matthews,  4  Term  Rep.  p.  503. 
(a)  See  Code  Civil,  art.  2123. 
(6)  Story,  s.  467. 

(c)  Burge,  Comm.  vol.  iii.  pp.  396,  397. 
{d)  Ibid.  p.  398. 
(e)  1  Vesey  sen.  Rep.  p.  444. 
(/)  3  Vesey  Rep.  p.  170,  5  ib.  p.  277. 
VOL.  IV.  R  R 
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the  foreclosure  or  sale  of  mortgaged  property  in  the 
colonies  is  not  so  easily  understood  ;  it  cannot,  he  observes, 
carry  its  decree  into  execution  without  the  aid  of  the 
forum  rei  sitw ;  and  Mr.  Burge  is  of  opinion  tliat  a  decree 
of  the  Court  of  Chancery  could  not  operate  as  a  lien  on 
property  out  of  its  jurisdiction  to  the  prejudice  of  a  third 
party,  who  had  acquired  legally  a  previous  lien  and  had 
had  no  notice  of  the  decree  ((/). 

However,  the  jurisdiction  of  the  Court  to  decree  fore- 
closure of  lands  in  a  foreign  country  was  in  the  year  1874 
expressly  re-asserted  (li), 

[The  doctrine  to  which,  it  is  conceived,  English  judicial 
opinion  now  adheres,  is  that  as  to  questions  relating  to 
immoveable  property  in  foreign  countries  (whether  they 
be  questions  of  transfer,  succession,  lien,  or  otherwise),  the 
Courts  in  England,  which  sit  primarily  to  administer  Eng- 
lish municipal  law  (^),  will  not  assume  jurisdiction  where 
a  disputed  issue  of  title  under  foreign  Law  is  raised,  or 
where  a  judgment  in  rem  is  sought  for.  A  distinction, 
however,  may  be  taken  between  countries  outside  England 
but  subject  to  the  British  crown,  and  countries  wholly 
foreign  {j). 

Where  a  remedy  in  personam  only  is  sought  for,  and 
the  title  under  foreign  Law  is  not  in  issue,  the  Courts  have 
entertained  proceedings  (k),'] 


(g)  Biirgo^  Comm.  vol.  iii.  p.  399. 

(h)  Paget  v.  Ede,  L.  B.  18  Hq.  p.  118. 

[(i)  Ooohiey  v.  Anderson^  1  D.  J.  (h  S.  at  p.  379  ;  Re  Hawthorne, 
Graham  v.  Massey,  L.  E.  23  Ch.  D.  p.  743. 

0")  In  re  Orr  Eiving,  L.  B.  22  Ch.  D.  at  p.  465. 

(k)  Toller  v.  Carteret,  2  Vernon,  p.  494  ;  Colyer  v.  Finch,  5  H.  L. 
Cases,  pp.  905,  915  ;  Norris  v.  Chambres,  29  Beavan,  p.  246  ;  Paget 
V.  Ede,  L.  B.  18  Eq.  p.  118  ;  Moor  v.  Anglo-Italian  Bank,  L.  B. 
10  Ch.  D.  p.  681  ;  Buenos  Ayres  cfc  Ensenada  Port  Blwy.  Co.  v.  Nor- 
thern  Bhvy.  Co.  of  Bue^LOS  Ayres,  L.  B.  2  Q.  B.  D.  p.  210  ;  Ex  parte 
Ilolthansen,  L.  B.  9  Ch.  Ap.  p.  722  ;  In  re  Orr  Eiving,  L.  B.  22  Ch.  D. 
p  456  ;  same  case  on  appeal,  L.  B.  9  App.  Ca.  p.  34  ;  Be  Hawthorne, 
Graham  v.  Massey,  L.  B.  23  Ch.  I),  p.  743.] 
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CHAPTER   XXXIX. 

TRANSFER  OR  ASSIGNMENT  OF  OBLIGATIONS,  (l)  BY  ACT  OF 
OBLIGEE,  (2)  BY  OPERATION  OF  LAW — BANKRUPTCY — 
PRIORITY  OF  LIENS  AND  MORTGAGES — PRIVILEGED  CREDI- 
TORS — PARTNERSHIP    LIABILITY. 

DCCLYII.  The  obligation  may  be  transferred  in  two 
ways  :  1.  By  the  voluntary  act  of  the  obligee  ;  2.  By  the 
operation  of  the  Law  in  the  event  of  the  obligor's  in  sol- 
vency  or  bankruptcy. 

DCCLYIII.  1.  The  obligee  may  of  conrse  transfer  his 
obligation  to  another  person,  who  would  be  called  in  English 
his  assignee.  If  the  subject  of  the  obligation  happen  to  be 
in  one  State,  and  the  assignment  to  be  made  in  another, 
some  questions  of  importance  and  of  difficulty  may  arise  as 
to  the  Law  which  is  to  govern  the  form  of  the  assignment, 
the  manner  of  enforcing  it,  the  possible  conflict  between  the 
rights  and  liens  of  the  assignee  and  those  of  the  creditor  or 
trustee  of  the  assignor. 

DCCLIX.  What  the  English  Law  terms  choses  in  action, 
e.g,  debts,  and  rights  or  causes  of  Action,  are  universally 
treated  by  jurists  as  attached  to  the  person  of  the  creditor, 
and  governed  by  the  Law  of  his  Domicil  (a).  They  may 
be  the  subject  of  assignment  either  absolutely  or  condi- 
tionally, with  or  without  notice  or  intimation  to  the  debtor, 
according  to  that  Law.     The  position  is,  in  fact,  a  part  of 


(a)  Story,  ss.  352-355,  395-400,  and  565,  566. 
Btirge,  Comm.  vol,  iii.  pp.  777,  778. 

BelVs  Principles  of  the  Law  of  Scotland,  book  ii.   part  ii.  chap.  v. 
§  1341. 

E   K    2 
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tlie  general  proposition  that  moveables  are  transferable  ac- 
cording to  the  lex  domiciliiot  the  owner.  It  is  well  supported 
as  an  axiom  of  English,  Scotch,  and  North  American 
United  States  Law,  by  the  authority  of  Lord  Hardwicke, 
Lord  Loughborough,  Lord  Kenyon,  Lord  Karnes,  and  Mr. 
Justice  Story  (b). 

The  English  Judges,  as  will  be  seen,  apply  this  doctrine 
not  only  to  voluntary  assignment  by  the  party^  but  also  to 
assignment  by  operation  of  Law,  as  in  case  of  bankruptcy. 

DCCLX.  The  lex  fori,  as  will  be  seen,  governs  the  form 
in  which  remedies  are  to  be  enforced.  On  this  principle 
Mr.  Burge  [considered]  that  even  an  obligation  assignable 
by  the  lex  domicilii  of  the  obligee,  must  [have  been]  sued 
upon  in  England,  when  choses  in  action  [were  at]  common 
law  not  assignable,  in  the  name  of  the  original  obligee  (c)  ; 
an  Irish  case  {cc)  to  the  contrary  [did  not,  in  his  opinion,] 
counterbalance  the  English  cases  {d)  which  decided  this 
point. 

It  would  seem  reasonable,  however,  that  a  distinction 
should  have  been  taken  between  the  case  of  an  obligation 
which  was  assignable  in  its  origin  and  inception,  and  the 
case  of  one  not  so  assignable  (e),  and  to  confine  to  the 
latter  class  the  rule  insisted  upon  by  Mr.  Burge. 

DCCLX.A.  In  a  recent  case,  to  an  action  for  money 

(6)  [Solomons  v.   i?o«s,    1    H.   Blackstone.  p.   131,   note]  ;    Sill   v. 
Worswick,  1  H.  Blackstone,  p.  665,  and  cases  therein  referred  to. 
Selkrig  v.  Barnes,  2  Rose  Bkcy.  Cases,  p.  97. 
Hunter  v.  Potts,  4  Term  Rep.  p.  182. 
Story,  ss.  397-  8. 

(c)  [Burge,  ubi  sup.  p.  778.] 

(cc)  0''Callaghan  v.  Thomond,  3  Taunton,  Rep.  p.  82. 

(d)  FoUiott  V.  Ogdeu,  1  H.  Blackstone,  Rep.  p.  123. 
Innes  v.  Dunlop,  8  Term  Rep.  p.  595. 

Wolf  V.  Oxholm,  6  Maule  d-  Selwyn,  Rep.  p.  92. 

Jeffery  v.  MacTaggart,  ib.  p.  126. 

[By  the  Supreme  Court  of  Judicature  Act,   1873,  s.    25,   suhs.  6, 
debts  and  other  legal  choses  in  action  were  made  assignable  by  writing 
under  the  hand  of  the  assignor,  under  certain  conditions.] 
(e)   Westlake,  §  221. 
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payable  to  the  plaintiflP,  the  defendant  pleaded — That  C, 
a  joint  debtor,  resided  in  California,  within  the  jurisdiction 
of  a  court  there  :  That  by  the  I  "—  of  California  a  creditor 
mig^ht  voluntarily  assign  his  debt  to  another  person  who 
might  in  his  own  name  sue  the  debtor :  That  the  plaintiff 
being  in  California  assigned  the  debt  to  R.  there,  and  R. 
in  his  own  name  sued  the  defendant  and  C.  for  that  and 
other  debts  in  a  court  there,  having  jurisdiction  for  the 
recovery  of  such  assigned  debts,  and  recovered  judgment, 
and  the  defendant  and  C.  were  liable  to  be  sued  by  R.  in 
England  upon  that  judgment :  That  the  judgment  was 
for  an  entire  sum,  making  no  distinction  between  the  debts, 
and  was  partly  satisfied  by  the  levy  of  a  sum  less  than  the 
amount  of  the  judgment,  and  not  applicable  to  any  one  of 
the  debts  recovered  more  than  to  any  other.  Replication — 
That  the  Law  of  California  was  that  the  assignee  might  re- 
assign to  the  creditor  the  debt  or  so  much  thereof  as  was 
unsatisfied,  and  the  creditor  might  sue  in  his  own  name  for 
so  much,  notwithstanding  the  creditor  in  the  meantime  had 
recovered  judgment,  unless  the  whole  was  actually  levied : 
That  R.,  before  he  had  received  any  part  of  the  debt  or 
before  any  sum  applicable  thereto  had  been  levied,  re- 
assigned to  the  plaintiff,  by  reason  whereof  the  plaintiff 
became  entitled  to  sue  for  the  debt  in  his  own  name  as  if 
there  had  been  no  such  assignment  as  mentioned  in  the 
plea: — It  was  holden,  that  assuming  the  plea  to  show  that 
the  assignment  made  in  California  by  the  Law  of  that 
country  transferred  the  exclusive  right  to  sue,  it  was 
answered  by  the  replication  (/). 

DCCLXI.  As  to  the  form  of  the  assignment  itself,  the 
lex  loci  of  the  transaction  must  govern  :  this  question  and 
others  kindred  to  it  are  more  fully  discussed  in  a  subse- 
quent chapter  on  Bills  of  Exchange. 

DCCLXII.  Questions  of  great  nicety  and  difficulty  may 


(/)  Thompson  v.  Bell,  3  Ell.  tO  Bl.  p.  236  ;  23  L.  J.  N.  S.  {Q.B.\ 
p.  159. 
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arise  on  the  subject  of  priority  of  liens,  in  cases  where  the 
assignment  is  validly  made  in  one  state  of  an  obligation  or 
of  any  other  personal  property,  but  the  property  happens  to 
be  locally  in  another  state,  by  the  Law  of  which  it  is  liable 
to  be  attached  by  a  creditor  or  trustee  of  the  assignor.  The 
true  rule  would  seem  to  be,  that  if  the  creditor  or  trustee  of 
the  assignor  had  notice,  at  any  time  before  judgment,  of 
the  prior  lien  of  the  assignees,  such  lien  would  be  entitled 
to  priority.  The  lex  fori  might  certainly  hold  a  different 
doctrine,  and  apply  wrongly  the  maxim  qui  prior  est  in  tem- 
pore potior  est  in  jure;  but  then  the  property  might  be  found 
afterwards  in  a  third  state,  and  the  assignee  might  there 
sue  for  it,  and  the  court  of  this  third  state  decide  that  the 
assignee,  and  not  the  creditor  or  trustee  of  the  assignor, 
was  entitled  to  it. 

DCCLXIII.  On  the  other  hand,  where  the  attachment 
has  been  made  by  the  creditor  or  trustee  in  the  place  where 
the  property  actually  is,  before  the  assignor  had  made  the 
assignment,  there  is  room  for  the  application  of  the  maxim 
qui  prior  est  in  tempore  potior  est  in  jure ;  and  Story  agrees 
with  the  high  authority  of  Casaregis,  that  it  would  be 
rightly  applied  by  giving  priority  to  the  lien  of  the  creditor 
or  trustee  over  that  of  the  assignee  (g). 

DCCLXIV.  2.  In  the  preceding  sections  we  considered 
the  transfer  of  an  obligation  by  the  voluntary  act  of  the 
obligee.  We  have  now  to  consider  the  transfer  of  an  obli- 
gation by  the  operation  of  the  law  (h)  upon  the  property  of 


(g)  Story  {Confl.  of  L.  ss.  399  a-400  a)  refers  to  some  decisions  in 
the  Courts  of  Louisiana. 

Qi)  Savigny^  R.  R.  viii.  s.  374  e. 

J.  Voet,  lib.  XX.  t.  iv.  ss ,  12  et  seq. 

Merlin,  Rep.,  Faillite  et  Banqueroute,  sect,  ii.  §  ii.  art.  x.  (p.  412, 
edit.  1826.) 

Masse,  Droit  Commercial,  liv.  iii.  tit.  iii.  chap.  v. 

Story,  ss.  338-341  as  to  Discharge  ;  403-423  as  to  Involuntary 
transfers. 

Bell,  Comm,  book  vi.  part  ii.  chap.  v.  sect.  vi. 


OBLIGATION TRANSFER    BY    OPERATION    OF    LAW.       615 

the  obligor ;  that  is,  the  effect  of  his  Bankruptcy  or  Insol- 
vency (i). 

DCCLXy.  The  effect  of  the  bankruptcy  or  insolvency 
{concursus  creditorum  —  Concurs  —  Faillite,  Banqueroute  — 
[Fallimento])  of  the  obligor  upon  the  obligation  is  most 
important;  it  has  the  double  consequence  of  transferring 
and  of  discharging  the  obligation. 

DCCLXVI.  Bankruptcy — as  it  is  well  put  by  Savigny 
— supposes  this  state  of  things  :  a  debtor  unable  to  pay 
more  creditors  than  one  the  full  amount  of  his  debt  to  them. 
In  order  to  apportion  this  amount,  his  whole  property  must 
be  collected  into  one  mass  or  heap,  be  turned  into  money, 
and  distributed  according  to  certain  principles  amongst  his 
creditors. 

As  the  object  to  be  attained  by  this  process  is  to  deal 
with  the  claims  and  rights  of  various  creditors,  this  can 
only  be  successfully  accomplished  at  one  place  ;  and  that 
place,  it  is  obvious,  ought  to  be  the  Domicil  of  the  debtor  (j). 
This  is  a  case,  therefore,  in  which  the  special  jurisdiction 
appertaining  to  the  obligation  itself  must  give  place  to  the 
jurisdiction  over  the  person  of  the  obligor. 

That  this  question  should  receive  a  uniform  answer 
from  the  various  States  which  compose  the  great  com- 
munity of  moral  societies,  is  a  matter  of  the  last  importance 
to  the  best  interests  of  commerce ;  and,  perhaps,  the  prac- 


Burge,  Gomm..  vol.  iii.  ch.  xxii. 

Westlake,  ch.  vi. 

(i)  These  two  processes  had  formerly  different  effects,  and  were 
applied  to  different  classes  of  persons,  in  England  ;  but  now  there  is 
one  process  of  universal  ap[)lication,  that  of  BankruptcAj.  See  [the 
"Bankruptcy  Act,  1883,"  4G  &  47  Vic.  c.  52.]  In  the  Australian 
Colonies  the  process  has  been  generally  called  Insolvency. 

\ij)  In  England  a  bankruptcy  petition  cannot  be  presented  against 
a  debtor  unless  he  "is  domiciled  in  England,  or,  within  a  year  before 
the  date  of  the  presentation  of  the  petition,  has  ordinarily  resided  or 
had  a  dwelling-house  or  place  of  business  in  England,"  46  &  47  Vic. 
c.  52,  s.  6,  subs.  1,  D.)  Ex  parte  Cunni)igham,  L.  R.  13  ^.  B.  D, 
p.  418.     Ex  parte  Bame,  L.  B.  IG  Q.  B.  D.  p.  522.] 
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tice  of  Comity  is  more  in  accordance  with  reason  and  justice 
upon  this  point  than  upon  any  other. 

DCCLXYII.  The  collection  of  the  scattered  property 
of  the  debtor  into  one  mass,  and  its  conversion  into  money, 
can  be  effected  without  difficulty  where  the  property  is 
situate  within  one  state  and  one  jurisdiction.  The  difficulty 
arises  when  the  property  is  dispersed,  situate  in  various 
states,  and  subject  to  various  jurisdictions  :  what  jurisdic- 
tion shall  then  obtain?  What  Law  ought  to  govern  the 
dealing  with  the  bankrupt's  estate,  both  as  to  its  collection 
and  distribution,  and  be  binding  on  all  the  creditors  ? 

DCCLXVIII.  It  is  clear  that  in  all  cases  in  which  the 
property  of  the  bankrupt  is  in  various  states,  one  of  two 
systems  must  be  adopted  :  Either  (i)  there  must  be  as  many 
adjudications  in  bankruptcy  as  there  are  places  in  which 
there  happens  to  be  a  portion  of  the  debtor's  property ;  or 
(ii)  there  must  be  one  adjudication  in  bankruptcy  at  the 
domicil  of  the  debtor.  The  first  is  a  barbarous  system, 
fraught  with  inconvenience  and  injustice.  It  is  also  open 
to  the  objection  of  establishing  the  forum  rei  sitce  for  per- 
sonal actions.  The  second  is  in  harmony  with  the 
soundest  principles  of  comity  {k).  And  if  the  foreign 
state  allows  the  curator,  [or  trustee  of  the  debtor's 
property,]  appointed  by  the  state  of  the  debtor's  domicil 
to  bring  actions  according  to  the  lex  fori  in  its  own 
tribunals,  the  national  independence  is  preserved,  while 
international  and  general  justice  is  promoted. 

DCCLXIX.  The  true  principles  of  International  Law 
are  laid  down  by  Gail  in  clear  language :  "  Quoniam  ssepe 
"  contiugit,  hujusmodi  decoctores  et  debitores  fugitivos 


(k)  But  for  this  purpose  a  commercial  domicil  would  probably  be 
Bufficient.  There  are  on  this  point  two  apparently  conflicting  English 
cases,  Re  Blithman,  L.  R.  2  Eq.  p.  23  ;  Re  Davidson'' s  Trusts,  L.  R. 
15  Eq.  p.  383.  [See  preceding  note  ;  and  see  Yate  Lee  d;  Wace  on 
Bankruptcy,  notes  to  s.  44  of  the  Bankruptcy  Act,  1883  (p.  317, 
3rd  edit.).  Thurhnra  v.  Stavard,  L.  R.  3  P.  C.  p.  478,  may  be 
referred  to.] 
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"  et  fraudulenter  latitantes,  in  diversis  locis  inerces  et  alia 
"  bona  habere,  quis  erit  judex  competens,  pro  facienda 
"  immissione  vel  venditione  quorumcumqne  bonorum 
"  in  alieno  territorio  existentium  ?  Dicendum  judicem 
"  domicilii  dehitoris  adeundum  esse,  ad  hoc  ut  cognoscat, 
"  et  pronuntiet  super  facienda  immissione,  vel  venditione 
"  quorumcumqne  bonorum,  ubicumque  locorum  existen- 
"  tium."  He  adds  a  sound  limitation,  or  rather  accessory 
proposition :  "  At  executio  non  potest  fieri  per  eundem 
"  judicem,  sed  judex  territorii  adiri,  et  pro  facienda 
"  executione  requiri  debet  "  {I). 

DCCLXX.  The  decisions  of  the  English,  Scotch,  and 
Irish  Courts  have,  after  much  debate  and  controversy, 
slowly  but  firmly  incorporated  the  true  principles  of  Inter- 
national Law  upon  this  question  into  their  domestic  juris- 
prudence. The  following  propositions  are  nov7  firmly  esta- 
blished :  First,  that  the  moveable  or  personal  estate  of  the 
bankrupt  must  be  taken  to  be  situated  in  that  state  in  which 
the  bankrupt  is  domiciled.  Secondly,  that  a  proceeding  by 
adjudication  in  bankruptcy  in  England  or  in  Ireland,  and 
the  assignment  following  thereupon, — a  sequestration  in 
Scotland, — and,  in  fine,  any  assignment  under  the  bank- 
ruptcy law  of  a  foreign  state  in  which  the  debtor  was 
domiciled, — have  the  effect  of  transferring  to  the  persons 
nominated  by  Law — whether  assignees,  trustees,  syndics, 
or  curators — the  whole  moveable  estate  of  the  bankrupt. 
England,  therefore,  recognizes  the  operation  of  the  foreign 
bankruptcy  law  upon  English  personalty  ;  and  expects,  and 
as  far  as  she  can,  enforces,  the  same  recognition  of  her 
bankruptcy  law  upon  personalty  in  a  foreign  state  (//). 
From  these  two  principal  propositions  the  following  are 


(l)  Lib.  ii.  obs.  130;  lib.  i.  obs.  113,  n.  16  ;  cited  Burge,  Comm. 
vol.  iii.  chap,  xxii,  p.  905. 

[(U)  See  Banco  de  Portiicjal  v.  IVadddl,  L.  R.  5  Ajyp.  Ca.  at  p.  169, 
per  Lord  Selbornc.] 
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corollaries  which  have  been  worked  out  on  reason  and 
principle :  viz. — 

a.  That  an  attachment  by  an  English  creditor,  not  ac- 
quired by  a  specific  lien  prior  to,  but  acquired  after,  the 
assignment  of  a  foreign  bankruptcy,  with  or  without 
notice  to  the  bankrupt,  is  impotent  to  affect  the  assign- 
ment (m). 

/3.  That,  nevertheless,  if  the  Law  of  the  foreign  State 
in  which  the  property  may  be,  should,  in  violation  of 
comity,  exercise  jurisdiction  over  the  property,  and  by 
express  regulation  prefer  the  claim  of  the  attaching 
creditor  to  the  previous  assignment  under  the  [English] 
bankruptcy,  the  title  so  conveyed  by  the  lex  rei  sitce  and 
lex  fori  would  not  be  disregarded  in  England  so  as  to 
compel  the  creditor,  when  within  English  jurisdiction,  to 
refund  the  property  so  acquired  [n). 

7.  That  such  a  creditor,  however,  will  not  be  allowed 
to  take  advantage  of  the  English  bankruptcy  without  first 
communicating  the  benefit  derived  from  his  proceedings 
in  the  foreign  State. 

h.  That  the  last-mentioned  axiom,  however,  does  not 
apply  where  the  creditor  obtains  by  his  diligence  some- 
thing which  did  not  and  could  not  form  a  part  of  the 
English  fund,  or  pass  to  the  trustee  under  the  bank- 
ruptcy, e,g.  foreign  real  estate  (0). 

DCCLXXI.  The  case  of  Le  Feuvre  v.  Sullivan,  decided 


(m)  Story,  s.  409. 

(n)  Sill  V.  Worswick,  1  H.  Blackstone,  Rep.  at  p.  693. 

Cazenove  v.  Prevost,  5  Barn.  <i-  Aid.  Bep.  p.  70. 

(o)  Gockerell  v.  Dickens,  3  Moore,  P.  C.  Rep.  p.  98. 

Mr.  Westlake  remarks  that  ["  when  a  debtor  to  one  who  is  a  bank- 
rupt in  England  has  paid  his  debt  since  the  commencement  of  the 
bankruptcy,  under  process  of  law  in  any  country  British  or  foreign, 
the  trustees  in  the  bankruptcy  cannot  make  him  pay  it  over  again, 
though  the  creditor  who  compelled  the  payment  by  process  of  attach- 
ment may  be  accountable  for  it  to  the  trustees,"— S.  130.]  {Le 
Chevalier  v.  Lynch,  1  Doujlas,  Rep.  p.  170.) 
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by  the  Judicial  Committee  of  the  Privy  Council,  is  one  of 
great  importance  in  its  bearing  upon  the  present  question. 
In  1833,  A.,  domiciled  in  Jersey,  deposited  with  B.,  domi- 
ciled in  England,  a  policy  of  insurance  effected  in  Jersey 
upon  A.'s  life,  for  the  sum  of  499Z.,  as  security  for  the 
sum  of  210/.,  advanced  by  B.  to  him.  This  transaction 
took  place  in  England.  No  notice  of  the  deposit  was 
given  to  the  Insurance  Office,  who  afterwards,  upon  a  false 
representation  of  the  loss  of  the  policy,  delivered  to  A.  a 
duplicate  of  the  policy,  which,  in  1835,  he  by  deed  assigned 
to  his  wife  (from  whom  he  had  obtained  a  judicial  sentence 
of  separation  de  Mens),  in  consideration  ot  the  sum  of  400/., 
alleged,  to  have  been  paid  by  her  to  him.  Notice  of  this 
assignment  was  given  to  the  Insurance  Office.  A.,  or  his 
wife,  paid  the  premiums  till  A.'s  death.  In  1838,  A.  be- 
came insolvent,  and  made  a  cessio  honorum  of  his  property, 
but  no  proof  of  B.'s  debt  was  registered  by  B.  under  A.'s 
insolvency.  In  an  action  brought  in  Jersey  by  A.'s  wife 
against  the  Insurance  Office  to  recover  the  amount  of  the 
policy,  B.  intervened,  and  claimed  a  lien  under  the  deposit 
with  him  by  A.  of  the  original  policy.  It  was  hoJden, 
first,  that  as  B.'s  domicil  was  English,  and  the  contract 
made  in  England,  B.  had  by  the  English  Law  a  lien  upon 
the  policy ;  secondly,  that  the  cessio  bonorum  made  by  A., 
in  Jersey,  did  not  affect  such  lien  (_p). 

DCCLXXII.  In  the  same  case  it  was  decided  that  *'  a 
"  debtor's  person,  and  his  general  estate  before  and  after 
"  his  death,  may,  by  bankruptcy,  or  judicial  insolvency,  or 
"  lapse  of  time,  be  effectually  discharged  or  protected 
^*  from  a  debt  to  which  property  specifically  pledged  for 
"  it,  specifically  charged  for  it,  or  specifically  made  a 
"  security  for  it,  may  yet  remain  liable  "  {q). 


(p)  Le  Feuvre  v.  Sullivan  (1855),  10  Moore,  P.  C.  Rep.  p.  1  (mar- 
ginal note). 

(q)  Ibid.  p.  13. 

Clark  V.  Mulluk,  3  Moore,  P.  C.  Rep.  p.  252,  was  the  case  of  an 
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DCCLXXIII.  The  French  Law  is,  in  its  general  prin- 
ciple, liberal  on  this  subject  (r)  ;  it  admits  the  syndic  [or 
assignee],  nominated  by  the  foreign  State,  which  has 
cognizance  of  the  bankruptcy,  to  take  proceedings  against 
the  bankrupt's  effects  in  France  :  nor,  as  it  would  appear 
according  to  the  better  opinion,  does  it  inquire  whether 
the  bankruptcy  has  been  declared  with,  or  contrary  to,  the 
consent  of  the  bankrupt ;  in  either  case  (s)  the  sentence 
operates  in  France  as  a  chose  jug eehj  a  competent  tribunal. 
But  this  proposition  does  not  extend  to  the  case  of  a 
bankrupt  who  has  two  trading  establishments  (t),  one  of 
which  is  in  France,  the  other  foreign.  There  seems  to  be 
a  doubt,  however,  whether  the  sentence  of  the  foreign 
bankruptcy  can  be  pleaded  in  bar  of  proceedings  taken  by 
individuals  against  the  effects  or  the  property  in  France. 
Foelix  asserts  that  it  cannot:  Demangeat  thinks  it  can, 
except  against  a  French  creditor  :  an  exception  in  favour 
of  native  subjects,  the  principle  of  which  pervades  many 
of  the  judgments  of  the  French  courts  in  cases  where  the 
rights  of  a  foreigner  and  a  native  come  into  collision. 
Another  question  has  been  much  discussed — whether  a 
foreign  sentence  of  bankruptcy  affects  the  civil  capacity 
of  the  bankrupt  in  France.  Foelix  (u)  afiirms  that  it  does, 
the  same  as  un  jugement  d' interdiction.    Masse  thinks  that 


afisumpsit  by  the  assignee  of  a  bankrupt,  under  an  English  commission, 
against  a  native  of  India,  resident  within  the  jurisdiction  of  Calcutta. 
The  English  Bankruptcy  Acts  were  holden  not  to  affect  the  mode  of 
taking  evidence  in  India. 

(r)  Foelix,  liv.  ii.  tit.  vii.  s.  468,  note  (a)  ;  the  editor,  Demangeat, 
reviews  in  this  note  the  whole  law. 

[See  French  Code  de  Commerce,  liv.  iii.] 

(s)  Masse  {Droit  Gomm.  tome  ii.  num.  314,  ed.  1844)  thought  only 
in  the  latter  case  ;  but  in  his  last  ed.  (1874,  num.  809)  he  has  altered 
his  opinion  and  includes  both  cases. 

{t)  Vide  pod,  §  dcclxxvii. 

{u)  Liv.  ii.  tit.  i.  s.  89  :  '*L'individu  interdit  dans  son  pays,  etpar 
la  rendu  incapable,  I'est  aussi  en  pays  Stranger.  Jl  en  est  do  meme 
du  failli  declare  tel  dans  sa  patrie,  ainsi  que  de  Fabsent." 
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the  bankrupt  would  not  be  permitted  to  bave  an  account 
at  the  Bank  of  France,  or  be  allowed  the  entree  of  the 
Bourse ;  but  that  it  would  be  competent  to  him  to  make 
payments  and  transfer  property  not  forbidden  by  the  sen- 
tence of  bankruptcy ;  that  the  sentence  has  the  efTect  of 
a  real,  and  not  a  personal,  statute. 

Demangeat  agrees  with  this  opinion,  which  is  founded 
on  the  high  authority  of  Casaregis.  And  as  to  immove- 
able property,  the  law  of  the  French  Code  de  Commerce  (x) 
respecting  the  "inscription  *'  of  the  immoveable  property  of 
a  bankrupt  renders  the  doctrine  above  stated  indisputable. 

The  French  tribunal  also  will  pronounce  a  sentence  of 
bankruptcy  in  the  case  of  a  foreigner, — an  exception  to  its 
usual  principle  on  the  subject  of  foreigners,  founded  on 
the  doctrine,  that  such  a  sentence  is  only  "  une  mesure 
"  conservatoire  "  (?/). 

DCCLXXIY.  The  decisions  of  the  Courts  of  the  United 
States,  contrary  to  the  opinions  both  of  Story  {z)  and 
Kent  (a),  do  not  admit  this  extra-territorial  operation 
of  foreign  bankruptcy  laws  ;  grounding  their  breach  of 
comity  in  this  respect  upon  the  plea  that  the  admission 
of  the  foreign  law  would  in  this  case  prejudice  the  right 
of  their  own  citizens  (6).  Nevertheless,  in  most  of  the 
cases  in  which  assignments  under  foreign  bankrupt  laws 
have  been  denied  to  give  a  title  against  attaching  creditors, 
it  has  been  admitted  that  the  assignees  might  maintain, 


(or)  Les  syndics  "  seront  tenusaussi  de  prendre  inscription,  au  nom 
de  la  masse  des  creanciers,  sur  les  immeubles  du  failli  dont  ils 
connaitront  I'existence." — Art.  490. 

(y)  So  decided  by  Trih.  de  Commerce  de  la  Seine,  7  Oct.  1846  ;  Gaz. 
des  Trih.  8  Oct.  1846. 

{z)  Conflict  of  Laws,  ss.  409  et  seq. 

(a)  Comm.  vol.  ii.  p.  406, 

(6)  Betton  v.  Valentine,  1  Curtis,  {Circuit  Court)  Bep.  p.  168. 

Booth  V.  Clarl,  17  Howard,  (Sup.  Ct.   U.S.A.)  Bep.  p.  322. 

Holmes  v.  Bemsen,  4  Johnson,  (New  York  Chancery)  Bep.  p.  460  ; 
20  Johnson  (New  York  Supreme  Court),  p.  229  :  this  appears  to  be  the 
leading  case. 
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under  such  assignments,  suits  in  the  United  States  courts 
for  the  property  of  the  bankrupt  ;  and  Story  justly 
observes  that  this  admission  surrenders  the  principle,  in- 
asmuch as  the  assignees  could  not  sue  unless  they 
possessed  some  title  under  the  assignment  (c). 

DCCLXXV.  In  fact,  as  Story  {d)  says,  the  point  in 
the  United  States  has  hitherto  been  a  struggle  for  priority 
and  preference  between  parties  claiming  against  the 
bankrupt  under  opposing  titles  ;  the  assignees  [under  the 
bankruptcy]  claiming  for  their  general  creditors,  and  the 
attaching  creditors  for  their  separate  rights  (dd). 

These  priorities  and  privileges  are,  in  the  case  of 
moveable  property,  as  a  general  rule  (e),  governed  by  the 
law  of  the  domicil  of  the  debtor  (/),  and  in  the  case  of 


(c)  story,  s.  420. 

(d)  S.  420  ;  see  Ogden  v.  Saunders,  12  Wheaton,  (Sup.  Ct.)  Rep. 
pp.  358-369. 

[{dd)  See  Ke^it,  Comm.  vol.  ii.  pp.  404-408,  and  the  cases  there 
cited.] 

(e)  The  lex  situs  may  prescribe  a  diflferent  rule. 
Andrewes  v.  his  Creditors,  11  Louisiana  Rep.  p.  464. 

(/)  Story,  ss.  423  a,  423  h.  According  to  English  law  by  the 
Zex /or^  of  the  bankruptcy.  ["The  proper  order  and  priority  of  dis- 
tribution of  assets,  in  a  concursus  of  creditors,  is  always  a  matter  for 
the  lex  fori,  and  the  country  where  the  distribution  takes  place  always 
claims  to  itself  the  right  to  regulate  the  course  of  distribution. 
...  In  a  bankruptcy  taking  place  in  England,  and  in  the  ad- 
ministration in  England  of  assets  under  a  bankruptcy,  we  should  pay 
specialty  and  simple  contract  debts  equally,  even  although  the  country 
in  which  one  of  the  debts  was  contracted  might  recognize  a  distinction 
between  those  two  classes  of  debts  and  give  a  priority  to  specialty 
debts  over  simple  contract  debts.  In  like  manner,  in  other  cases  less 
important,  we  give  a  priority  to  certain  classes  of  creditors,  such  as 
those  claiming  for  wages,  those  claiming  for  rent  ...  a  priority  over 
other  creditors  of  the  bankrupt,  even  although  those  other  creditors 
might  be  sucli  by  reason  of  contracts  entered  into  in  foreign  countries 
where  the  domicil  of  these  creditors,  and  perhaps  of  the  bankrupt, 
might  be  situated,  and  where  no  such  priority  might  be  recognized. 
We  take  no  notice  of  the  origin  of  the  debts  of  other  creditors  ;  we  take 
upon  ourselves  the  right  of  regulating,  in  those  instances  which  I  have 
mentioned,  the  application  of  the  assets. "     Judgment  delivered  by  Lord 
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real  property  by  the  lex  rei  sitce  (g)  ;  the  same  principle 
ought  to  be  applied  both  to  the  assignments  of  the  debtor, 
voluntarily  made,  and  to  an  assignment  made  under  the 
operation  of  a  law  of  bankruptcy. 

DCCLXXYI.  Upon  this  nice  question  of  the  privilegia 
or  priority  of  liens,  it  is  to  be  observed  that  the  States 
which  have  adopted  as  their  basis  the  Eoman  Law  (h), 
have,  according  to  Savigny  {i),  worked  out  the  following 
system. 

All  the  creditors  are  divided  into  five  classes  : — 

i.  Those  who  have  absolute  privileges  or  rights  of 
priority. 

ii.  Those  who  have  privileged  hypothecs. 

iii.  Those  who  have  ordinary  hypothecs. 

iv.  Those  who  have  personal  privileges. 

V.  All  who  are  not  included  under  the  foregoing  cate- 
gories. 

Of  these  five  classes,  the  first,  the  fourth,  and  the  fifth 
consist  of  pure  obligations,  and  are  clearly  justiciable  by 
the  Law  of  the  place  in  which  the  bankruptcy  is  declared, 
whatever  may  be  the  place  in  which  the  obligation  had  its 
origin,  or  in  which  it  was  to  be  fulfilled. 

The  second  and  the  third  classes  relate  to  creditors  who 
have  a  hypothec  or  mortgage.  Every  creditor  of  this  de- 
scription has  in  reality  a  right  of  a  mixed  character,  com- 
posed partly  of  a  simple  creditor's  right,  and  partly  of  a 
right  appertaining  to  real  property. 

In  Savigny's  opinion,  the  tribunal  of  bankruptcy  sitting 
in  the  domicil  of  the  debtor,  ought  to  include  these  hy- 
pothecs or  mortgages ;  but  should  preserve  to  each  creditor 


Chancellor  Cairns  in]  Thurhurn  v.  Steward,  L.  B.  3  P.  0.  at  p.  513. 
Ex  pte.  Melbourn,  L.  E,  6  Ch.  App.  p.  64. 

(g)  Story,  s.  423  a. 

(h)  See  the  cessio  bonorum  of  the  Roman  Law  discussed  in  the  next 
chapter,  on  the  discharge  of  obligations. 

(i)  Savigny,  R.  R.  viii.  s.  374  e. 
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the  priority  and  privilege  conferred  on  him  by  the  Law  of 
the  place  in  which  the  thing,  which  is  the  subject  of  the 
hypothec  or  mortgage,  is  situated.  For  he  holds  it  to  be 
clear  law  that  this  right  of  priority  is  governed  by  the  lex 
rei  sitw.  The  proof  that  such  a  scheme  is  practicable,  is  to 
be  found,  he  says,  in  the  fact  that  it  was  the  basis  of  various 
treaties  which  Prussia  entered  into  with  her  neighbours, 
and  was  found  in  practice  to  work  well. 

DCCLXXVIT.  Mr.  Bell,  after  speaking  of  the  establish- 
ment in  Scotland  of  the  true  principles  of  International 
Law  on  the  subject  of  bankruptcy,  in  the  case  of  individuals, 
observes :  '^  Great  difficulty  still  remained  in  the  case  of  a 
"  company  having  a  domicil  in  several  countries.  Admit- 
"  ting  the  doctrine  of  Strothers  v.  Reid,  as  ruling  the  case 
*'  of  an  individual — viz.  that  the  Law  of  the  domicil  re- 
"  gulates,  in  bankruptcy,  as  in  succession,  the  effect  of  the 
"  conveyance  to  the  creditors, — still  it  was  doubtful  what 
"  should  be  the  efiFect  of  a  double  domicil  with  a  double  set 
"  of  creditors,  each  trusting  to  the  laws  of  bankruptcy  as 
"  established  in  the  domicil  of  their  debtor.  This  was  the 
"  difficulty  that  occurred  in  the  case  of  the  Royal  Bank  of 
"  Scotland  v.  Stein;  but  the  court  disregarded  the  distinc- 
*'  tion,  and  held  the  proceedings  in  bankruptcy,  in  either 
''  of  the  domicils  of  the  company,  to  comprehend  the  whole 
"  personal  estate  of  the  entire  concern  "  (k). 

But  in  England  a  different  opinion  appears  to  have 
obtained.  Sir  W.  Grant  has  holden,  that  the  bankruptcy 
of  a  partner,  resident  in  England,  could  not  affect  the 
partners  remaining  in  the  West  Indies,  so  as  to  divest  them 
of  the  management  of  the  partnership  concerns,  or  of  the 
disposition  of  the  partnership  property ;  and  that  the 
British  West  Indian  creditor  of  the  firm,  who  had  attached 
a  debt  due  to  the  firm  in  the  West  Indies,  and  procured  a 


(k)  Bell,  Comm.  book  vi.  part  ii.  chap.  v.  47  (vol.  ii.  p.  377). 
Royal  Bank  of  Scotland  v.  Cuthbert  [or  Stein],  1  Rose,  Bkcy.  Cases, 
p.  462. 
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judgment  and  satisfaction  there,  could  not  be  compelled  to 
refund  the  same  upon  a  suit  brought  by  the  assignees 
against  him  in  England  (l).  Story  considers  this  doctrine 
to  be  generally  recognized  by  foreign  states,  in  cases  where 
partners  reside  in  different  states  (m). 

DCCLXXVIII.  In  1856  a  case,  involving  the  con- 
sideration of  the  rules  of  International  Law  applicable 
to  cases  of  double  partnership,  came  before  the  Lords 
Justices,  [and  was  ultimately  decided  by  the  House  of 
Lords  {n).  Two  persons  who  constituted  a  firm  at  Liver- 
pool entered  into  partnership  with  a  third  person  at  Per- 
nambuco,  in  Brazil,  and  there  established  a  separate  and 
distinct  firm.  The  Pernambuco  firm  drew  bills  which  were 
accepted  by  the  Liverpool  firm  in  the  ordinary  course  of 
business.  The  Liverpool  firm  became  bankrupt,  and  sub- 
sequently the  Pernambuco  firm  entered  into  a  Goncordata 
with  their  creditors.  The  holders  of  the  bills,  having 
received  a  dividend  out  of  the  assets  of  the  Pernambuco 
firm  as  drawers,  tried  to  prove  against  the  Liverpool  firm 
as  acceptors.]  Such  bills,  it  was  holden,  having  been 
accepted  in  England,  must  be  dealt  with  by  the  rules  of 
English  Law,  [and  the  double  proof  was  not  admitted. 

The  English  law  as  to  double  partnership  has  now, 
however,  been  altered,  and  it  is  provided  by  the  Bankruptcy 
Act,  1883  (o),  that  "if  a  debtor  was  at  the  date  of  the 
''receiving  order  liable  in  respect  of  distinct  contracts  as 
"  a  member  of  two  or  more  distinct  firms,  or  as  a  sole  con- 
"  tractor,  and  also  as  a  member  of  a  firm,  the  circumstance 
'■  that  the  firms  are  in  whole  or  in  part  composed  of  the 


(l)  Brickivood  v.  Miller,  3  Merivale,  Rep.  p.  279. 

(m)  Story,  s.  422. 

Merlin,  Bep,    Faillite,  sect.  ii.  §  ii.  art.  x, 

Harrison  v.  Sterry,  5  Cranch,  (Sup.  Ct. )  Rep.  p.  289. 

(n)  Ex  parte  Goldsmid,  Re  Deane  (b  Yoide,  25  L.  J.  N.  S.  (Bkcy.) 
p.  25 ;  saiae  ca?e  in  H.  of  Lords,  5  Jurist,  N.  S.  p.  1230. 

[(o)  46  &  47  Vic.  c.  52,   schedule  2,  rule  18  ;  this  repeats  almost 
verbatim  the  37th  section  of  the  Bankruptcy  Act,  18G9.] 
VOL.  IV.  S  S 
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"  same  individuals,  or  tliat  the  sole  contractor  is  also  one 
"  of  the  joint  contractors,  shall  not  prevent  proof  in  respect 
**  of  the  contracts,  against  the  properties  respectively  liable 
"  on  the  contracts."] 

DCCLXXIX.  The  International  effect  of  assignment 
"under  Bankruptcy  laws  is  confined  by  the  practice  of 
states  to  moveable  property.  These  laws  therefore  only 
transfer  such  immoveahle  property  as  lies  within  their  juris- 
diction. It  follows  that  an  assignee,  [trustee,]  or  curator, 
appointed  by  these  laws,  cannot  assume  the  possession  or 
administration  of  immoveable  property  in  a  foreign  state, 
unless  his  authority  is  enforced  by  the  judicial  tribunals  of 
that  state  (p).  And  yet  Mr.  Bell  justly  observes,  that  the 
spirit  and  policy  of  the  laws,  considered  internationally, 
should  open  to  the  creditors  of  a  bankrupt  the  power  of 
attaching  his  real  estate  in  another  country  {q), 

[The  168th  section  of  the  Bankruptcy  Act,  1883  (r), 
interprets  the  word  "  property  "  as  including,  among  other 
things,  "  land  and  every  description  of  property,  whether 
"  real  or  personal,  and  whether  situate  in  England  or  else- 
"  where  ;  "  these  last  words  not  being  contained  in  the 
corresponding  interpretation  of  "  property  "  in  the  Bank- 
ruptcy Act,  1869  (s)  :  and  it  seems  that  under  this  section 
land  in  the  United  Kingdom,  and  perhaps  also  in  the  rest 
of  the  British  dominions,  would  become  vested  in  the 
trustee  under  an  English  bankruptcy — as  by  express  en- 
actment it  would  under  a  Scotch  sequestration  {t).    But  an 


(p)  Burge,  vol.  iii.  chap.  xxii.  p.  921.  He  cites  Gaill,  1.  ii.  obs. 
130. 

J.  Voet,  hb.  xlii.  t.  vii.  s.  2  ;  Hb.  xx.  t.  iv.  s.  12. 

P.  Voetj  de  Stat.  Sect.  ix.  c.  ii.  18  ;  Sect.  iv.  c.  ii.  6. 

Boullenois,  tome  i.  pp.  129,  150. 

(q)  Bell,  Comm.  book  vi.  part  ii.  chap.  v.  48  (vol.  ii.  p.  379,  ed.  of 
1870). 

[(r)  46  &  47  Vic.  c.  52. 

(s)  32  &  33  Vic.  c.  71,  s.  4. 

(t)  19  &  20  Vic.  c.  79,  s.  102.] 
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English  bankruptcy  cannot  pass  to  the  trustee  immoveable 
property  situate  in  a  country  not  subject  to  the  British 
Crown.  The  creditors  here  by  opposing  the  order  of  dis- 
charge may  constrain  the  bankrupt  to  convey  such  property 
to  the  trustee,  but  it  is  doubtful  whether  he  can  by  law  be 
compelled  to  do  so.  An  Insolvency  in  the  colony  of  Vic- 
toria will  not  vest  in  the  assignee  real  estate  in  England  {u). 
But  where  land  in  England  was  settled  in  trust  to  pay  the 
rents  to  S.  L.  for  life,  or  until  he  should  commit  an  act  of 
bankruptcy,  or  some  event  should  occur  whereby  the  rents 
if  settled  absolutely  in  trust  for  him  should  be  forfeited  to 
or  become  vested  in  any  other  person,  and  there  vras  a  gift 
over  on  the  happening  of  any  such  event,  it  was  holden 
that  on  S.  L.  being  adjudged  an  insolvent  in  New  South 
Wales,  where  he  was  resident,  the  gift  overtook  effect  (v)]. 


[(u)   Waite  v.  Bingleij,  L.  B.  21  Ch.  D.  p.  G74.  a.d.  1882. 

(v)  In  re  Levy's  Trusts,  L.  B.  30  Ch.  D.  p.  119.  As  to  the 
difficulties  that  may  arise  with  regard  to  property  and  creditors  in 
another  country,  see  In  re  Oriental  Inland  Steam  Co.,  L.  B.  9 
Ch.  App.  at  p.  559  (per  James  L.  J.),  and  Ex  parte  Bogers,  L.  B.  16 
Ch.  I),  p.  665.] 
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CHAPTER  XL. 

OBLIGATION — DISCHARGE — UNDER   WHAT    LAW. 

DCCLXXX.  It  is  proposed  in  this  chapter  to  consider 
the  questions — 

1.  How  an  ohligatio  is  discharged  or  becomes  extinct. 

2.  By  what  Law  the  discharge  or  extinction  is  governed. 
The   latter  question  is,  of  course,  the  one  which   is 

more  properly  the  subject  of  this  treatise;  but  the 
former  is  not  an  uninteresting  question  of  general  juris- 
prudence. 

DCCLXXXI.  1.  And  first  as  to  the  Roman  Law,  the 
basis  of  European  jurisprudence  :  "  Ut  obligandi  debitoris," 
Donellus  says,  "  certi  modi  sunt  jure  constituti,  ita  et 
liberandi "  {a). 

An  ohligatio  ceases  to  be  binding  {tollitur)  in  various 
ways.  The  following  are  said  to  be  discharges  of  an  ohli- 
gatio, ipso  jure : — 

i.  Actual  payment  of  what  was  due — solutio  (h). 

ii.  A  verbal  acknowledgment  in  a  particular  form  of 


(a)  De  Jure  Civ.  lib.  xvi.  ("  De  solutionibus  et  omnis  generis 
liberationibus  ")  cap.  i.  [("Quibus  modis  toUatur  jure  obligatio  :  ac 
primum  de  interitu  et  periculo  rei  debitse  "),  2.]  This  is  an  admirable 
chapter,  and  deserves  the  most  careful  study. 

(6)  By  whatever  means  the  ohligatio  ceases,  "  solvitur  obligatio  "is 
the  proper  technical  expression. 

Surge,  vol.  iii.  ch.  xxi.  pp.  781  et  seq. 

Bocco,  lib.  iii.  cap.  ix.  pp.  347  et  seq. 

Savigny,  R.  R.  v.  s.  248. 

Puchta,  Pand.  §§  286-292. 
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words  that  payment  has,  though  actually  it  has  not,  been 
received — accejptilatio  (c). 

iii.  A  similar  symbolical  process  in  the  case  of  an 
ohligatio  contracted  ;per  ces  et  libram,  by  which  the  debtor 
became  nexus, 

iv.  Being  changed  into  another  ohligatio,  for  which  the 
technical  term  was  novatio  (d). 

V.  [The  union,  or  merging]  in  one  person,  of  the  rela- 
tions of  obligor  and  obligee,  or  of  debtor  and  creditor, 
which  union  is  termed  confusio. 

DCCLXXXII.  The  following  are  said  to  be  discharges 
of  an  ohligatio,  ope  exceptionis,  or  per  exceptionem. 

i.  A  decision  of  a  competent  conrt  of  justice,  res  judicata, 
or  ex  causa  judicata.  Indeed,  strictly  speaking,  the  ohli- 
gatio, in  its  technical  sense,  ceased  as  soon  as  legal  pro- 
ceedings, litis  contestatio,  began ;  but  the  naturalis  ohligatio 
is  not  destroyed  by  the  res  judicata. 

ii.  A  treaty  (e)  or  agreement  known  to  the  civil  (/} 
and  canon  Law  (g)  by  the  term  transactio,  which  is  species 
pacti.  Three  conditions  were  necessary  to  found  this  mode 
of  extinguishing  an  obligation  (h)  : 

a.  That  the  transactio  should  be  de  re  duhid  ac  lite  in- 
certd. 

y8.  That  something  should  be  promised; 

7.  Or  something  done  as  an  equivalent  for  the  right 
waived. 

DCCLXXXIII.  The  modes  of  discharge  or  extinction, 


(c)  Big.  lib.  xlvi.  t.  iv.  ;  Inst.  lib.  iii.  t.  xxix.  1,  2, 
At  first  only  applied  to  debts  contracted  by  stipiUatio. 

(d)  Dig.  lib.  xlvi.  t.  ii.  ;  Inst.  lib.  iii.  t.  xxix.  3. 

(e)  Called  by  the  Geimans  Vergleich  :  see  Puchta,  Pandekt.  §  294  : 
diflferent  from  Compromiss,  which  answers  to  our  arbitration.  Ibid. 
§  296. 

(/)  Dig.  lib.  ii.  t.  xv. 
Cod.  lib.  ii.  t.  iv.    "  De  transactionibus." 

(g)  Devoti  Instit.  Canon,  lib.  iii.  t.  xviii.  "De  pactis  et  trans- 
actionibus." 

(h)  Cod.  lib.  ii.  t.  iv.  38. 
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according  to  the  English.  Law,  vary  in  name,  but  scarcely 
in  substance,  from  those  of  the  Roman  and  Continental 
jurisprudence. 

For  instance,  the  direct  fulfilment  of  the  obligation,  or 
the  payment  of  the  debt,  is  of  course  the  solutio :  [the 
making  of  a  new  contract  and  the  substitution  thereof  in 
the  place  of  an  original  one,  before  any  breach  of  the  latter, 
may  operate  as  a  discharge  of  the  original  contract,  and 
would  answer  to  the  novatio  {i) :  if  a  lease  and  its  immediate 
reversion  become  vested  at  the  same  time  in  one  person  in 
the  same  right,  there  is  a  union  in  that  person  of  the 
relations  of  landlord  and  tenant,  and  there  ensues  an 
extinguishment  of  the  covenants  or  agreements  in  the  lease, 
corresponding]  to  the  confusio  {k)  :  the  /Se^-o^  answers  to  the 
compensatio  (l) :  the  Statutes  of  Limitation  answer  to  the 
prcescriptio  (m). 

The  same  observations  apply  to  the  North  American 
United  States,  with  the  exception  of  Louisiana,  which  is 
governed  by  the  Roman  Law. 


[(i)  Addison  on  Contracts,  book  v.  ch.  iii.  sect.  ii.  (p.  1226  of  8th 
edit.).  The  term  "  novation  "  is  now  not  infrequently  used  in  English 
law  ;  Conquesfs  Case,  L.  B.  1  Ch.  D.  p.  334. 

Pothier,  Oblig.  partie  iii.  chap.  ii.  §§  581-605  ;  in  this  chapter  Pothier 
treats  also  of  delegation,  "  qui  est  une  espece  particuliere  de  novation."] 

[(k)  Broom,  Comment,  on  Common  Law,  book  ii.  ch.  iv.  (p.  537, 
edit.  1888)  ;  WoodfaU,  Landlord  &  Tenant,  ch.  viii.  s.  4  ;  Pothier, 
Ohlig.  §§641-648  :  "on  appelle  confusion,  le  concours  de  deux  qualites 
dans  un  meme  sujet,  qui  se  d^truisent."   §  641.] 

(J)  Story,  Contracts,  §§  1468-1471  ;  Pothier,  Oblig.  [partie  iii. 
chap.  iv.  §§  623-640  :  "La  compensation  est  I'extinction  qui  se  fait  des 
dettes  dont  deux  personnes  sont  reciproquement  debitrices  I'une  envers 
I'autre,  par  les  creances  dont  elles  sont  cr^ancieres  reciproquement 
I'une  de  I'autre."  §  623].  Masse,  Droit  Commercial,  liv.  v.  tit.  i.  ch.  v. 
sect.  iv.  nos.  2237-2329.  "Compensatio  est  debiti  et  crediti  inter 
se  contributio."  Dig.  lib.  xvi.  t.  ii.  1.  Set-off  seems  to  be  matter  of 
procedure,  and,  as  such,  determinable  by  the  lex  fori.  Macfarlane  v. 
Norris,  2  Best  cfc  Smith,  Bep.  p.  783  ;  31  L.  J.  Q.  B.  p.  245. 

[(m)  Burge,  vol.  iii.  part  ii.  chap.  xxi.  sect.  vi.  Addison  on  Con- 
tracts, book  V.  ch.  iii.  sect.  iii.  (p.  1248  of  8th  edit.)  Pothier,  Oblig. 
§  671.     Masse,  Droit  Comm.  liv.  vii.  nos.  3009-3018.] 
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DCCLXXXIV.  The  Civil  Law  required  for  the  dis- 
charge of  certain  conventions,  that  the  transactio  should  be 
effected  through  the  medium  of  the  Aquiliana  stipulatio 
[mm).  But  these  technicalities  were  disregarded  bj  the 
Canon  Law,  which  greatly  favoured  this  mode  of  adjusting 
disputes. 

"  Sed  canones,"  Devoti  says,  "  non  laborant  de  ist^ 
"  nimis  attenuata  diligentia  juris  civilis,  et  Aquilian^  etiam 
"  stipulationeneglectaobligationes  quoquomodo  contractas 
"transactione  omnino  perimi  volunf  (n), 

DCCLXXXY.  2.  We  have  now  to  consider  by  what 
Law  the  validity  of  the  discharge,  or  extinction,  of  the 
obligation  is  governed  (o). 

DCCLXXXVI.  The  general  principle  is  thus  enunciated 
by  two  distinguished  jurists  :  "  Ut  ita,"  J.  Yoet  says,  "  se- 
"cundum  cujus  loci  jura  implementum  accipere  debuit 
"  contractus,  juxta  ejus  etiam  leges  resolvatur  "  {q).  Bur- 
gundus  lays  down  the  rule,  perhaps  more  accurately :  "  Ea 
"  vero  quEe  ad  complementum  vel  executionem  contractus 
*'  spectant,  vel  absoluto  eo  superveniunt,  solere  a  statuto  loci 
"  dirigi,  in  quo  peragenda  est  solutio.  Rationem  mutuantur 
"  a  jurisconsulto,  qui  unumquemque  vult,  in  eo  loco  con- 
"  traxisse  intelligi  in  quo  ut  solveret  se  obligavit "  (r). 

The  result  of  all  the  best  authorities,  juridical  and 
judicial,  is  that  the  discharge  of  an  obligation,  in  the  State 
in  which  it  was  contracted  to  be  discharged,  is  everywhere 


[{mm)  Vide  Inst.  lib.  iii.  t.  xxix.  2.] 

(n)  Devoti,  ih.  s.  vii. 

(o)  Bocco,  lib.  iii.  cap.  ix. 

Masse,  Droit  Gomm.  num.  127  (ed.  1844),  liv.  ii.  tit.  ii.  num.  612 
(ed.  1874). 

Burge,  vol.  iii.  ch.  xxi.  sect.  vii. 

Story,  Conflict  of  Laivs,  ss.  330-351  d. 

Bell,  Comm.  vol.  ii.  Conclusion,  sect.  iii.  (p.  575  of  7th  edit.) 

Westlake,  chap.  xiii.  §§  223-227. 

(g)  Lib.  iv.  t.  i.  s.  29. 

(r)  Tract,  iv.  n.  29,  Boxdlenois,  tome  ii.  p.  498,  obs.  46  ;  cited 
Burge,  vol.  iii.  ch.  xxi.  sect.  vii.  p.  875. 
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recognized  as  a  valid  discliarge.  It  is  frequently  said  that 
the  discharge  must  be  according  to  the  Law  of  the  place  of 
the  contract,  but  this  is,  because  that  is  assumed  to  be 
identical  with  the  place  fixed  for  the  payment  of  the  debt  (s) 
or  discharge  of  the  obligation:  and  Burgundus,  therefore, 
says  accurately,  ''locus  in  quo  peragenda  est  solutio^'  (t). 
This  is  in  accordance  with  the  maxim  taken  from  the 
Roman  Law,  "  Contraxisse  unusquisque  in  eo  loco  intelli- 
"gitur  in  quo  ut  solveret  se  obligavit"  (u). 

It  is  to  be  remembered  that  the  place  in  which  the 
contract  is  made  is  always  presumed  to  be  the  place  in 
which  it  is  to  be  performed,  unless  some  other  place  is 
named  [or  indica,ted]  (x). 

DCCLXXX  VII.  The  decisions  of  the  Courts  in  England 
and  in  the  United  States  are  happily  in  accordance  with 
the  opinions  of  foreign  jurists.  Lord  Mansfield  first  laid 
down  with  authority  and  firmness  the  rule,  "  that  what  is 
"  a  discharge  of  a  debt  in  the  country  where  it  was  con- 
"  tracted  is  a  discharge  of  it  everywhere"  (y).  By  this 
judgment  one  of  the  most  important  subjects  of  Inter- 
national Jurisprudence  has  taken  firm  root  in  English  Law. 

In  the  case  of  Gardiner  v.  Houghton  {z),  the  declaration 
was  for  money  received,  money  lent,  money  paid,  interest, 
and  on  accounts  stated.  Plea,  that  the  defendant  was 
resident  in  the  colony  of  Victoria,  and  that  the  debts  were 
contracted  within  the  colony,  and  subject  to  the  laws 
thereof;  and  that  the  defendant  was  discharged  from  the 


(s)  Vide  ante,  §  dclxx. 

(t)  So  Paul  Voet,  De  Stat.  Sect.  ix.  c.  ii.  11,  cited  Bocco,  p.  344  : 
' '  nine  ratione  effectus  et  complementi  ipsius  contractus,  spectatur  illo 
locus,  in  queni  destinata  est  solutio,^^ 

(u)   Vide  ante,  §  dclvii. 

(x)  Burge,  uhi  sup. 

(y)  Ballantine  v.  Golding,  1  Cooke,  Bankr.  Laws  {8th.  edit.)  p.  487. 

Hunter  v.  Potts,  4  Term  Bep.  p.  182. 

Potter  V.  Brown,  5  East,  Bep.  [per  Lord  Ellenborough  at]  p.  130. 

[Blanchard  v.  Bussell,  13  Massachusetts  Bep.  at  p.  7.] 

(z)  2  Best  (k  Smith,  Bep.  p.  743  (a.d.  1862). 
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debts  by  the  insolvent  Law  of  the  colony.    The  replication 
to  this  plea  was  : — 

(1)  That  when  the  debts  were  contracted,  the  plaintiff 
was  resident  in  England,  and  that  at  the  time  of  the 
commencement  of  the  suit  the  defendant  was  resident  in 
England  [out  of  the  jurisdiction  of  the  Supreme  Court  of 
Victoria] . 

(2)  That  by  virtue  of  the  contracts  by  which  the  debts 
became  payable,  they  ought  to  have  been  paid  to  the 
plaintiff  in  England.  It  was  holden,  that  the  replication 
showed  no  answer. 

Lord  Chief  Justice  Cockburn,  in  delivering  the  judg- 
ment of  the  Court  of  Queen's  Bench  (a),  said:  "  On  this 
"  state  of  the  record  it  must  be  taken  that  the  debt  sued 
"  on  was  contracted  in  the  colony  of  Victoria,  and  payable 
"  there ;  and  there  is  a  plea  of  discharge  under  the  Law 
"  of  that  colony.  The  rule  adopted  by  Lord  Ellenborough 
"  in  Potter  v.  Brown  (h),  after  the  cases  of  Ballantine  v. 
"  Golding  (c),  and  Hunter  v.  Potts  (d),  viz.  '  That  what 
"  '  is  a  discharge  of  a  debt  in  the  country  where  it  was 
"  '  contracted  is  a  discharge  everywhere,'  applies  to  a 
"  discharge  by  a  Court  in  a  foreign  country ;  d  fortiori,  it 
"  applies  to  a  discharge  by  a  Court  in  one  of  the  British 
"  colonies." 

The  same  principle  was  applied  to  the  discharge  of  an 
obligation  arising  ex  delicto  in  the  case  of  Phillips  v. 
Eyre  (e). 

And  it  is  to  be  observed  that  the  English  authorities, 
as  well  as  the  continental,  maintain  the  universality  of 
the  rule,  and  recognize  in  its  application  no  distinction 
[whether    the    discharged   contract   was    made   between 


(a)   Wightman,  Grompton,  and  Blackburn,  J  J. ,  concurred. 
(h)  5  East,  Rep.  at  p.  130. 

(c)  CooJce^  uhi  sup. 

(d)  4  Term  Rep.  p.  182. 

(e)  L.  R.  4  Q.  B.  p.  225  ;  Q  Q.  B.  p.  1.      Vide  infra,  chap,  xlviii. 
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citizens,  or  between  a  citizen  and  a  foreigner,  or  between 
foreigners].  And  on  the  whole  the  same  doctrine  may 
be  said  to  be  maintained  by  the  United  States  (/). 

DCCLXXXVIII.  The  only  limitation  to  this  rule  is 
that  which  has  been  before  adverted  to  (g),  and  which  ac- 
companies all  questions  of  comity ;  viz.  the  discharge  of 
the  obligation  must  of  course  not  contravene  the  plain 
principles  of  justice,  or  be  manifestly  injurious  to  the  clear 
and  fair  rights  of  the  native  subject  whose  state  is  called 
upon  to  recognize  the  validity  of  the  discharge.  "  Thus 
"  if  any  state,"  says  a  great  American  judge  (/i), "  should 
"  enact  that  its  citizens  should  be  discharged  from  all 
"  debts  due  to  creditors  living  without  the  state,  such  a 
"  provision  would  be  so  contrary  to  the  common  principles 
"  of  justice,  that  the  most  liberal  spirit  of  comity  would 
''  not  require  its  adoption  in  any  other  state  "  (^). 

DCCLXXXIX.  It  appears,  too,  that  the  rule  e  converso 
is  applicable ;  namely,  that  a  discharge  of  a  contract  by 
the  Law  of  a  place  where  the  contract  was  not  to  be  per- 
formed ought  not  to  operate  as  a  discharge  in  any  other 
state. 

This  rule  has  been  firmly  established  by  judicial  de- 
cisions in  Great  Britain  and  in  the  United  States  {j). 

DCCXC.  As  to  the  form  of  the  discharge  or  payment ; 


(/)  Story,  s.  340. 

(g)  Vide  supra,  §§  xii-xv. 

(h)  Chief  Justice  Parker,  in  Blanchard  v.  Russell,  13  Massach.  Rep. 
at  p.  6. 

Story,  ss.  349,  350,  351. 

(i)  To  the  same  effect  is  the  case  of  Wolfe  v.  Oxholme,  6  Maule  db 
Selivyn,  Rep.  p.  92  ;  though,  in  my  judgment,  as  I  have  already  ven- 
tured to  observe,  the  principle  of  Law  was  wrongly  applied  to  the  act 
of  a  belligerent  state.      Vide  mite,  vol.  iii.  §§  Ixxxvii.,  dlxxvi. 

(j)  Smith  V.  Buchanan,  1  East,  Rep.  [per  Lord  Kenyon,  at]  p.  11. 

Lewis  V.  Owen,  4  Barnewall  &  Alder.  Rep.  p.  654. 

Phillips  V.  Allan,  8  Barnewall  <h  Cress.  Rep.  p.  477. 

Bell,  Gomm.  book  vi.  part  ii.  chap.  v.  49  (vol.  ii.  p.  379,  ed.  of  1870). 

Story,  s.  342  ;  he  says,  "  where  the  contract  was  not  made  or  to  be 
performed." 
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according  to  sound  principles  of  International  Juris- 
prudence, a  discharge  in  the  form  which  is  valid  in  the 
place  where  it  is  given  oughb  to  be  holden  valid  [in  point 
of  form]  everywhere,  although  another  form  would  be 
required  by  the  Law  of  the  place  in  which  the  obligation 
was  contracted  to  be  fulfilled.  It  is,  as  Masse  (k)  says, 
"  une  suite  de  la  convention,"  not  one  of  its  mediate  or 
immediate  effects;  it  is  an  ex  post  facto  act,  evidently 
governed  by  the  local  Law.  Btorj  (1)  says,  "  The  reason- 
"  able  interpretation  of  the  general  rule  would  seem  to  be, 
"  that  while  contracts  made  in  one  country  are  properly 
"  held  to  be  dissoluble  and  extinguishable  according  to 
"  the  laws  of  that  country,  as  natural  incidents  to  the 
"  original  concoction  of  such  contracts,  they  are  and  may 
"  at  the  same  time  also  be  equally  dissoluble  and  ex- 
"  tinguishable  by  any  other  acts  done  or  contracts  made 
"  subsequently  in  another  country  by  the  parties,  which 
"  acts  or  contracts,  according  to  the  Law  of  the  latter 
'^  country,  are  sufficient  to  work  such  a  dissolution  or 
"  extinguishment." 

So  in  Warrender  v.  Warrender  (m),  a  case  before  re- 
ferred to  in  this  treatise.  Lord  Brougham  said  :  "  If  a 
"  contract  for  a  sale  of  a  chattel  is  made,  or  an  obligation 
"  of  debt  is  incurred,  or  a  chattel  is  pledged  in  one 
"  country,  the  sale  may  be  annulled,  the  debt  released, 
"  and  the  pledge  redeemed  by  the  Law  and  by  the  forms 
"  of  another  country  in  which  the  parties  happen  to  re- 
''  side,  and  in  whose  courts  their  rights  and  obligations 
"  come  in  question,  unless  there  was  an  express  stipula- 
"  tion  in  the  contract  itself  against  such  avoidance, 
"  release,  or  redemption."  His  Lordship  continues — 
"  But,  at  any  rate,  this  is  certain,  that  if  the  laws  of  one 
"  country,  and   its  courts,  recognize   and    give  effect  to 


(k)  Masse,  uhi  sup.  num.  127  (ed.  1844),  num.  612  (ed.  1874), 

(l)  S.  351c. 

(m)  9  Bligh,  New  Rep.  at  p.  125. 
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''  those  of  another,  in  respect  to  the  constitution  of  any 
"  contract,  they  must  give  the  like  recognition  and  effect 
''  to  those  same  foreign  laws  when  they  declare  the  same 
"  kind  of  contract  dissolved  "  {n). 

DCCXCI.  On  principle,  therefore,  the  discharge  of  an 
obligation,  according  to  the  form  of  the  lex  loci  in  which 
it  is  discharged,  ought  to  be  treated  as  a  discharge  every- 
where. Thus,  in  the  case  put  by  Story  of  a  bond 
executed  in  England  for  the  payment  of  money,  if  pay- 
ment be  made  in  France,  and  a  discharge  given  in  that 
country  under  a  written  but  unsealed  instrument,  which 
would  certainly  be  holden  valid  in  France,  it  ought  to  be 
holden  valid  in  every  third  country,  and  it  ought  also  to 
be  holden  valid  even  in  England.  "  For  "  (Story  argues) 
"  if  the  contract  derives  its  whole  original  obligatory 
''  force  from  the  Law  of  the  place  where  it  is  made,  it  is 
"  but  following  out  the  same  principle  to  hold,  that  any 
"  act  subsequently  done,  touching  the  same  contract  by 
"  the  same  parties,  should  have  the  same  obligatory  force 
"  and  operation  upon  it,  which  the  Law  of  the  place, 
"  where  it  is  done,  attributes  to  it  "  (o).  Story  does  not 
see  any  reason  why,  in  this  respect,  there  should  be  any 
difference  between  those  contracts  which  affect  personal 
property  only,  and  those  which  impose  a  charge  upon  real 
property.  This  doctrine  of  the  indirect  effect  of  a  dis- 
charge according  to  the  lex  loci  of  liens  on  immoveable 
property,  is  not  inconsistent  with  the  proposition  that  the 
lex  sitiis  governs  directly  the  rights  to  such  property  ;  and 
he  quotes  with  approbation  the  following  remarks  of  Lord 
Brougham  in  Warrender  v.  Warreyider : — "  All  personal 
"  obligations  may,  in  their  consequences,  affect  real 
''  rights  in  England ;  nor  does  a  Scotch  divorce,  by 
"  depriving  a  widow  of  dower  or  arrears  of  pin-money. 


(n)  This  is  according  to  the  maxim,  fully  adopted  by  the  English 
Law,  ^'Eodem  modo  quo  quid  constituitur,  eodem  modo  dissolvitur. 
(o)  Ss.  351a,  3516. 
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"  charged  on  English  property,  more  immediately  affect 
"  real  estate  here,  than  a  bond  or  a  judgment,  released  in 
"  Scotland  according  to  Scotch  forms,  discharges  real  estate 
"  of  a  lien;  or  than  a  bond  executed  or,  indeed,  a  simple 
"  contract  debt  incurred  in  Scotland,  eventually  and  con- 
"  sequentially  charges  English  real  estate  "  {oo). 

DCCXCII.  It  may  be  proper,  however,  to  observe 
here,  that,  with  respect  to  what  are  termed,  in  English 
Law,  executory  contracts,  respecting  real  or  immoveable 
property,  the  English,  Scotch,  and  United  States  Courts 
pronounce,  una  ore  (p),  that  they  are  governed  exclusively 
by  the  lex  situs.  Considerable  difference  of  opinion  upon 
the  subject  prevails  among  foreign  jurists  (q). 

On  the  other  hand,  the  great  majority  of  foreign  jurists 
agree  with  the  English  and  Scotch  authorities  in  holding 
that  contracts  respecting  personal  property,  such  as  debts, 
and  the  like,  have  no  fixed  situs,  but  follow  the  person  of 
their  owner  (r). 

DCCXCIII.  The  cases  considered  in  the  foregoing  para- 
graphs relate  to  the  actual,  substantial  discharge  of  the 
obligation,  according  to  its  true  intent  and  meaning,  though 
according  to  a  form  unknown  to  the  lex  loci  in  which  the 
obligation  was  contracted. 

The  obligation,  however,  may  be  otherwise  discharged. 
The  obligor  and  obligee  may  consent  that  the  obligation 
shall  be  dissolved  ;  or  the  obligee  may  freely  release  the 
obligor  from  the  bond ;  or  the  obligation  may  be  discharged, 
as  has  been  stated,  by  the  introduction  of  a  new  obligation 
between  the  same  obligor  and  obligee  (novatio) ;  or  by  the 
obligor  and  obligee,  or  debtor  and  creditor,  becoming  the 
same  person  [confusio).     In  [the  first- mentioned]  cases  a 


{oo)  Story,  s.  351c?.     9  Bligh,  New  Bep.  at  p.  127- 

(p)  Story,  ss.  363,  365. 

(q)  lb.  s.  368. 

(r)  Ih.  s.  362. 

Vide  ante  as  to  Savigny's  opinion  [§  dcclxxvi.]. 
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new  obligation,  or  a  new  contract,  supersedes  and  dissolves 
the  former. 

This  new  obligation,  or  contract,  is  to  be  governed  by 
the  same  rule  as  the  former  one,  that  is,  by  the  Law  of  the 
place  in  which  it  is  to  be  fulfilled. 

DCCXCIV.  We  have  been  considering  what  Law  shall 
govern  with  reference  to  cases  in  which  the  discharge  of  the 
obligation  has  been  eflPected  by  the  acts  of  both  the  ^parties  to 
it.  But  there  remains  the  difficult  question  as  to  what  law 
shall  govern  the  discharge  of  the  obligation,  without  the 
consent  of  the  obligee,  in  invitum,  by  the  mere  operation  of 
the  law. 

It  was  mentioned  in  a  former  chapter,  that  the  discharge 
of  an  obligation  might  be  effected  by  the  operation  of  law 
without  the  consent  of  the  obligee  in  the  case  of  an  adjudi- 
cation in  bankruptcy  (s).  In  that  chapter,  the  discussion 
of  the  principles  by  which  such  a  discharge  was  effected 
was  necessarily  anticipated. 

It  remains  to  add  a  few  remarks  upon  this  mode  of 
discharge. 

DCCXCV.  According  to  the  old  Eoman  Law,  the  debtor 
was  liable  to  imprisonment  and  to  the  disgrace  (infamia) 
consequent  on  the  seizure  and  sale  of  all  his  property ;  in 
order  to  avoid  the  severity  of  this,  a  law  was  passed,  or  a 
practice  arose,  dating  from  the  time  of  Sylla  or  Julius 
Csesar,  which  protected  the  debtor  whose  insolvency  had 
been  caused  by  misfortune  from  the  severity  of  the  old 
Law,  on  the  condition  of  his  voluntarily  surrendering  all 
his  property. 

This  act  of  surrender  was  called  the  cessio  honorum  {t)  ; 
it  would  seem  also  to  have  been  attended  by  this  advantage, 
that  if  the  debtor  acquired  property,  subsequently  to  the 
cessio,  his  creditors  could  not  seize  upon  the  whole  of  it,  but 


(.<?)  Vide  ante,  chap,  xxxix. 

(t)  Dig.  lib.  xlii.  t.  iii.  De  cessione  honorum. 

Cod.  lib.  vii.  tit.  Ixxi.  Qui  bonis  cedere  possimt. 
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could  only  compel  liim  to  pay  a  portion  :  "  ex  integro  in  id 
"  quod  facere  potest  creditores  cum  eo  experiuntur ;  in- 
"  humanum  enim  erat  spoliatum  fortunis  suis  in  solidum 
"  damnari"  {u). 

The  cessio  might  be  made  judicially  in  court,  or  by  a 
declaration  out  of  court,  at  the  will  of  the  debtor,  com- 
municated by  a  letter  or  messenger. 

The  creditors  to  whom  the  cessio  was  made  were  not 
allowed  to  retain  and  divide  the  property,  but  were  com- 
pelled to  sell  it  to  the  highest  bidder.  After  the  sale,  but 
not  before,  the  debtor  was  divested  of  the  dominium  over 
his  property.  As  soon  as  the  cessio  was  announced,  a 
curator  {x)  was  appointed,  who  undertook  the  care  and 
administration  of  the  property  previously  to  its  sale,  and 
by  whom  all  actions  competent  to  the  debtor  were  enforced. 

The  cessio  honornm,  it  should  be  always  remembered, 
properly  speaking,  operated  as  a  discharge  of  the  debtor ; 
it  did  not  take  away,  but  only  suspended,  the  right  of  the 
creditor  to  bring  an  action  against  his  effects  (y). 

DCCXCVI.  The  doctrines  of  the  Roman  Law  upon  the 
cessio  honorum  have  been  introduced  into  the  jurisprudence 
of  the  continent,  especiall}^  of  Holland,  Spain,  and  France  ; 
and  it  is  more  or  less  blended  in  these  countries  with  the 
modern  law  of  bankruptcy,  which  affords  a  permanent 
discharge  to  the  debtor  from  his  obligations  to  his  creditors. 

DCCXCYII.  The  following  principles  upon  this  subject 
appear  to  have  obtained  the  approval  of  most  civilized 
states  (z)  : — 

i.  If  the  proceedings  consequent  on  the  bankruptcy  only 


(u)  Inst.  lib.  iv.  t.  vi.  40. 

(7/.  Dig.  Hb.  xlii.  t.  iii.  4. 

(x)  Dig.  lib.  xlii.  t.  vii.  {De  curators  bonis  dando)  2  :  ''De  curatore 
constituendo  hoc  jure  utimur,  ut  Prsetor  adeatur,  isque  curatorem 
curatoresve  constituet  ex  consensu  ma j oris  partis  creditorum  :  vel 
Prseses  Provincise,  si  bona  distrahenda  in  Provincia  sunt." 

(y)  Dig.  lib.  xlii.  t.  iii.  7. 

(z)  Burge,  vol.  iii.  p.  924  (part  ii.  chap,  xxii.) 
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release  the  person  of  the  debtor,  and  not  his  debt,  the  debt 
may  be  satisfied  by  the  seizure  of  his  future  property  in  a 
State  other  than  that  in  which  the  bankruptcy  took  place. 

ii.  If  they  discharge  the  debt,  and  if  the  state  in  which 
the  bankruptcy  took  place  be  also  the  place  of  the  obli- 
gation, then,  but  not  otherwise,  according  to  English, 
Scotch,  French,  and  North  American  jurisprudence,  the 
discharge  is  available  against  an  action  in  any  foreign  state. 

DCCXCVIII.  The  following  case,  decided  by  the  Privy 
Council  in  England,  illustrates  the  working  both  of  the 
French  and  English  Law  on  this  question  of  comity. 
Quelin,  the  appellant,  had  been  declared  a  bankrupt  by  a 
judgment  of  the  Tribunal  of  Commerce  at  Nantes,  on  the 
20th  January,  1823.  He  obtained  a  protection  from  arrest 
{sauf  conduit) ,  but  afterwards  absconded  to  Jersey.  In  his 
absence  he  was  prosecuted  for  a  fraudulent  bankruptcy,  and 
was  condemned  par  contumace  to  five  years'  imprisonment 
and  hard  labour  {travanx  forces).  Previously  to  his  bank- 
ruptcy, he  had  given  a  note  of  hand  for  7,000  francs  {billet 
a  ordre)  to  a  widow  of  the  name  of  Nau,  in  Nantes.  She 
proved  the  amount  of  this  note  as  a  debt  under  the  bank- 
ruptcy, but  did  not  attend  the  meeting  for  the  appointment 
of  an  assignee  [syndic  deflnitif)  and  banker,  and  afterwards 
indorsed  the  note  over  to  a  third  person,  who  indorsed  it 
to  the  respondent,  the  plaintiflp  in  the  court  below,  an 
inhabitant  of  Jersey.  He  sued  the  appellant  for  the  amount 
of  the  note  in  the  Royal  Court  there.  The  appellant 
pleaded  his  bankruptcy  in  France  in  bar  of  the  action,  and 
on  his  plea  being  overruled  he  appealed  to  the  Privy 
Council.  Their  Lordships  ordered  the  following  questions 
to  be  referred  to  two  French  advocates,  to  be  named  by  the 
British  ambassador  at  Paris  : — 1st.  Whether  a  person  whose 
property  had  passed  to  Syndics  under  the  Law  '^  de  la 
faillite  "  could  afterwards  be  sued  by  any  creditor,  who  had 
proved  his  debt  before  the  Syndics  ?  2nd.  If,  generally, 
such  person  could  not  afterwards  be  sued  by  such  a  creditor, 
did  he  lose  that  protection  by  a  sentence  par  contumace,  and 
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bj  competent  judges,  for  not  liaving  been  able  to  give  a 
proper  account  of  his  receipts  and  disbursements,  for  liaving 
misapplied  several  sums  of  money  and  other  property  to  the 
prejudice  of  his  creditors,  for  having  concealed  his  books, 
or  not  having  kept  them,  and  for  having  violated  the  sauf 
conduit  granted  him  by  the  Tribunal  of  Commerce  ?  The 
ambassador  made  choice  of  Messrs.  Delagrange  and  Dupin 
aine,  and  they  having  given  their  opinion  upon  the  first 
point,  "  that  the  bankrupt  could  not  be  sued  even  by  a 
"  creditor  who  had  not  proved  his  debts  before  the  Syndics, 
"  and  a  fortiori  could  not  be  sued  by  one  who  had  proved  ;  " 
and  upon  the  second,  "  that  the  sentence,  jpar  contitmace, 
'-  wonld  not  ha.ve  any  effect  so  as  to  give  a  new  right  to  sue 
"  to  a  creditor ;  "  their  lordships,  on  the  23rd  of  February, 
1828,  reversed  the  judgment  of  the  court  below  (a). 

DCCXCIX.  The  Privy  Council,  however,  have  decreed 
that  a  certificate  obtained  under  an  English  bankruptcy 
is  a  bar  to  an  action  for  a  debt  contracted  by  the  bankrupt 
at  Calcutta  previously  to  his  bankruptcy,  although  the 
creditor  had  no  notice  of  the  commission,  and  was  resident 
in  Calcutta  (5). 

DCCC.  In  accordance  with  the  principle  stated  above, 
(§  dccxcvii.)  the  Scotch  Court  of  Session  held  that  where 
a  debt  had  been  contracted  in  Berbice,  and  a  commission 
of  bankruptcy  had  been  issued  in  England  against  the 
debtor,  under  which  he  had  been  declared  a  bankrupt, 
and  afterwards  had  obtained  his  certificate,  such  certifi- 
cate was  no  bar  to  an  action  brought  by  the  creditor 
against  the  heir  of  the  debtor  (c) . 


(a)  Quelin  v .  Moisson,  cited  in  next  case. 

(b)  Edwards  v.  Ronald  (1830),  1  Knapp's  P.  C.  Rep.  p.  266. 

This  seems  to  have  been  decided  on  the  ground  of  the  power  of 
imperial  legislation  to  bind  all  Colonial  Courts,  which  are  in  this  re- 
spect not  to  be  considered  as  foreign  Courts.  See  Mlis  v,  McHenry, 
L.  R.  6  C.  P.  p.  228. 

(c)  Rose  V.  Macleod,  4  Shaw  ch  Dunlop  (Court  of  Session  Cases), 
p.  311  ;  cited  Purge,  vol.  iii.  p.  926. 

VOL.  IT.  T  T 
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DCCCI.  Prescription  is  anofher  mode  bj  which  ob- 
ligations are  ended.  When  the  law  of  prescription  of  the 
place  in  which  the  obligation  is  to  be  fulfilled  differs  from 
the  law  of  the  place  in  which  the  action  is  brought  to 
enforce  the  performance  of  it,  which  ought  to  prevail  ? 
There  has  been  considerable  difference  of  opinion  on  this 
subject;  but  the  preponderance  of  reasoning  and  authority 
seems  to  be  against  the  principle  maintained  by  English 
Law.  According  to  all  true  principles,  Savigny  says,  the 
law  of  the  place  of  the  performance  shall  prevail  (d).  The 
reasons  upon  which  the  Law  of  prescription  is  founded 
are  intimately  connected  with  the  nature  of  the  obliga- 
tion ;  and,  apart  from  this  ground  of  theoretical  justice, 
the  practical  equity  of  the  doctrine  is  obvious.  It  takes 
from  each  of  the  parties  all  power  of  making  an  arbitrary 
selection  which  may  be  injurious  to  the  other.  So  in  the 
case  of  a  variety  of  jurisdictions  to  which  recourse  might 
be  had,  it  prevents  the  injustice  which  the  plaintiff  might 
commit,  by  selecting  that  which  recognizes  the  longest 
term  of  limitation  ;  and  it  will  not  allow  the  defendant, 
by  transporting  his  domicil  within  the  jurisdiction  which 
recognizes  the  shortest  term  of  limitation,  to  defraud  the 
plaintiff.  The  time  of  prescription  has  been  immutably 
fixed  for  both,  at  the  time  of  the  contract,  by  the  Law  of 
the  place  in  which  it  is  agreed  that  it  shall  be  fulfilled. 
The  opinion  of  Savigny  is  supported  by  many  and  weighty 
authorities  (e),  and  by  the  decision  of  the  principal  court 
of  his  own  country  (/). 

DCCCTI.  On  the  other  hand,  the  doctrines  that  pre- 

(d)  Savigny,  B.  R.  viii.  s.  374.  ["  Nach  der  richtigen  Lehre  muss 
das  ortliche  Recht  der  Obligation  liber  dieVerjahrungszeit  entscheiden, 
nicht  das  des  Klageorts."     See  also]  R.  R.  v.  s.  237. 

(e)  Hertius,  De  Collisione  Legum,  §  65. 
Schaffner,  §  87. 

Wdchter,  Die  Collision,  dsc,  Archw,  Band  xxv.  408-412.     He  cites 
various  authors. 

(/)  [Berlin  Court  of  Revision],  1843  ;  Seuffert,  Archiv,  Band  ii. 
num.  120. 
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scription  is  governed  hj  the  lex  fori — that  it  is  a  question 
of  procedure — that  it  relates  to  the  remedy,  not  to  the 
nature  of  the  obligation — that  it  is  among  what  jurists  call 
the  ordinatoria  and  not  the  decisoria  litis,  are  propositions 
also  maintained  bj  jurists,  and  now  incorporated  into  the 
Law  of  England,  of  Scotland,  and  of  the  North  American 
United  States  {g) ;  but  upon  reasoning  which,  as  it  would 
seem  to  the  writer  of  these  pages,  Mr.  Westlake  Qi)  properly 
says,  confounds  the  interpretation  of  the  contract  with  the 
operation  upon  it  of  the  lex  loci  contractus,  and  which  ad- 
mits that  the  debt  may  be  still  supposed  to  be  existent  and 
owing,  against  which  it  nevertheless  opposes  the  prescrip- 
tive bar  of  the  lex  fori, 

DCCCIII.  The  foregoing  decisions  of  the  English 
courts,  and  those  which  agree  with  them,  have  at  present 
only  established  this  doctrine,  that  prescription  is  governed 
by  the  lex  fori,  with  reference  to  cases  in  which  the  pre- 
scription of  the  place  of  the  contract  barred  the  remedy, 
but  did  not  extinguish  the  claim.  Does  not  this  latter  kind 
of  prescription  at  least  appertain  to  the  "  decisoria,"  and 
not  to  the  "  ordinatoria  litis  et  causae  ?  "  No  decision, 
indeed,  of  the  English  or  United  States  Courts  has  esta- 
blished as  yet  this  proposition   in  its  full  extent.     The 


(g)  Burge,  vol.  iii.  p.  878  et  seq. 

Story,  s.  576,  cites  Boullenois,  tome  i.  p.  530  ;  sed  cf.  Foelix,  liv.  ii. 
tit.  i.  s.  100,  who  shows  that  both  Boullenois  and  Pardessus  limit  the 
application  of  this  doctrine  to  a  case  in  which  the  parties  have  not  fixed 
any  place  for  the  performance  of  the  contract. 

Do7i  V.  Lippmann,  5  Clk.  <&  Fin.  Rep.  p.  1  ;  Fergusson  v.  Fyffe,  8 
ih.  p.  121  ;  leading  English  and  Scotch  cases.  See  also  Ruckmaboye 
V.  Lulloobhoy  Mottichund,  8  Moore  P.  0.  p.  4  ;  6  Moore,  Ind.  Appeal, 
p.  234. 

(h)  Page  233,  §  250  (1st  edit.).     See  §§  223,  224  (2nd  ed.  1880). 

Foelix  (s.  100)  for  himself  says,  "  Lorsqu'il  s'agit  non  pas  de  statuer 
sur  le  fond  de  la  demande,  mais  d'apprecier  des  defenses,  qui  y  sont 
opposees,  et  qui  ont  leur  base  dans  la  loi  du  lieu  oii  siege  le  tribunal 
saisi  de  la  cause,  on  suivra  cette  derniere  loi."  Demangeat  shows  that 
Foelix  has  made  a  mistake  here,  and  predicated  of  defenses  what  was 
true  of  exceptions.     Demangeat  entirely  agrees  with  Savigny. 

T  T  2 
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opinion  and  reasoning,  however,  both  of  Story  (i)  and 
Burge  (j),  and  the  judgment  of  the  English  Court  of 
Common  Pleas  (k),  have  sustained  the  proposition  to  this 
extent — viz.  that  if  the  statutes  of  limitation  of  the  state 
in  which  the  contract  is  to  be  performed  extinguish  the 
right,  and  declare  it  to  be  absolutely  void  after  the  lapse 
of  a  prescribed  period,  and  the  parties  have  been  durino- 
that  period  resident  within  the  jurisdiction  of  the  state, 
then  even  the  law  of  England  will  consider  this  prescrip- 
tion as  extending  both  ad  valorem  contractus  and  ad  d&- 
cisionem  litis,  and  respect  it  accordingly. 

DCCCIV.  The  larger  proposition,  however,  mentioned 
above,  may  perhaps  be  deemed  still  open  for  discussion 
before  tribunals  which  administer  the  law  of  England  : 
and  perhaps  upon  a  fuller  and  further  consideration  it 
may  be  found  that  the  residence  of  the  parties  subsequent 
to  the  making  of  the  contract  cannot  really  affect  the  true 
question,  namely,  whether  an  extinctive  prescription,  at 
least,  incident  to  the  Law  of  the  place  of  the  fulfilment 
of  the  obligation,  be  not  a  matter  which  concerns  the 


{%)  S.  582. 

(j)  Vol.  iii.  pp.  883,  884. 

(A;)  Huber  v.  Steiner,  2  Bingham's  New  Cases,  p.  202.  [See  Alliance 
Bank  of  Simla  v.  Carey,  L.  R.  5  C.  P.  D.  p.  429  ;  and  cf.  Hendricks 
V.  Comstock,  12  Indiana  Rep.  p.  238.] 

Bell  [{Principles  of  the  Law  of  Scotland,  §§  586,  587,  edit.  1885)] 
observes  :  "  The  mere  lapse  of  time  in  some  cases  bars  action  on  an 
obligation  ;  in  others  it  extinguishes  the  obligation  entirely.  But  in 
order  correctly  to  mark  the  principle  on  which  this  doctrine  proceeds, 
it  is  necessary  to  distinguish  between  Limitation  properly  speaking,  and 
what  more  correctly  is  called  Prescription.  Limitation  is  a  denial  of 
action  on  an  instrument  or  document  of  debt,  after  the  lapse  of  a  cer- 
tain time,  without  regard  to  the  actual  subsistence  of  the  debt  ;  .  .  . 
Prescription  is  a  legal  presumption  of  abandonment  or  of  satisfaction, 
and  so  extinguishes  the  debt ;  .  .  .  This  distinction  is  grounded  on  a 
real  difference  in  principle,  and  ...  it  enters  into  all  arguments  on 
the  more  nice  and  difficult  questions  in  this  department.  Limitation 
of  action  is  either  by  convention  or  by  statute  :  the  former  being  a 
condition  in  the  obligation,  the  latter  established  on  grounds  of  public 
expediency." 
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nature  and  essence  of  the  obligation  itself;  whether  it  was 
not  a  condition  provisionally  contemplated  by  the  parties 
at  the  time  when  the  obligation  was  incurred.  The  very 
learned  and  accomplished  editor  of  the  English  "  Leading 
Cases  "  thus  expresses  himself  on  this  point : — "  Suppos- 
"  ing  the  law  of  a  foreign  country  to  be,  that  a  contract 
"  is,  after  a  certain  time,  to  be  deemed  absolutely  ex- 
"  tinguished,  it  seems  not  quite  reasonable  to  say  that  the 
"  removal  of  the  parties  out  of  the  jurisdiction,  while 
"  that  time  is  running,  should  authorize  the  courts  of  this 
^'  country  to  consider  it  in  esse  after  the  period  prefixed. 
''  The  authorities  establish,  that  the  Law  of  the  country 
"  where  the  contract  is  made  must  govern  it,  and  must 
"  be  looked  on  as  impliedly  incorporated  with  it.  Now, 
''  if  the  contract  had  contained  a  proviso  that  it  should  be 
"  absolutely  void,  if  not  enforced  within  a  certain  time, 
*'  no  doubt  the  English  courts  would  hold  it  void  after 
"  the  expiration  of  that  time.  But  what  difference  can 
^'  it  make  that  such  proviso  is  implied  from  the  Law  of 
'^  the  country  where  the  contract  was  made,  instead  of 
"  being  expressed  in  terms  ?  Is  it  not  in  both  cases 
"  equally  part  of  the  contract  ?  If,  indeed,  the  rule  of 
"  the  foreign  Law  be,  that  the  contract  shall,  after  the 
"  lapse  of  a  certain  time,  become  void,  provided  that  the 
"  parties  to  it  continue  to  reside  all  that  time  in  the  same 
"  country,  the  arrival  of  the  period  prefixed,  or  its  avoid- 
"  ance,  will  depend  on  the  contingencj^  of  their  abstaining 
"  from  absenting  themselves ;  and,  if  they  leave  the 
"  country,  never  will  arrive  at  all ;  and  this  is,  perhaps, 
"  what  Judge  Story  intends  by  the  words,  '  that  the 
"  '  parties  are  resident  within  the  jurisdiction  during  all 
"  '  that  period,  so  that  it  has  actually  operated  upon  the 
"  '  case.'  For  if  the  Law  be  so  framed  as  to  operate 
"  upon  the  case  without  such  residence,  the  qualification 
*'  appears  to  be  inapplicable  "  [I). 

{I)  Smith's   Leading  Cases,  vol.    i.    p.    678   (ed.  1887).     Notes  to 
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DCCCY.  The  Supreme  Court  of  the  United  States  of 
America  has,  however,  certainly  laid  down  the  rule  that 
the  statute  of  limitations  of  the  country,  in  which  the  suit 
is  brought,  may  be  pleaded  to  bar  a  recovery  upon  a  con- 
tract made  out  of  its  political  jurisdiction,  and  that  the 
limitation  of  the  lex  loci  contractus  cannot  be  so  pleaded. 
It  considers  that  this  has  become  a  fixed  rule  of  the  jus 
gentium  privatum,  unalterable  either  in  the  United  States 
or  in  England,  except  by  legislative  enactment  (m). 

But  the  same  court  has  recognized,  as  the  inferior 
courts  of  the  same  country  had  done  before,  the  distinc- 
tion between  a  law  of  limitation  which  went  directly  to 
the  extinguishment  of  the  debt,  claim,  or  right,  and  one 
which  operated  merely  as  a  bar  to  the  remedy  (n), 

DCCCYI.  A  case  was  brought  before  Sir  William 
Grant,  arising  under  a  possessory  law  of  Jamaica,  which 
converted  a  possession  of  seven  years  under  a  deed,  will, 
or  other  conveyance,  into  a  positive  absolute  title  against 
all  the  world,  without  exception  in  favour  of  any  one,  or 
of  any  right,  however  the  party  claiming  may  have  been 
situated  during  that  time,  or  whatever  the  previous  right 
of  property  may  have  been.  The  great  English  judge 
took  in  this  case  the  distinction  between  statutes  which 
barred  the  remedy,  and  statutes  which  prohibited  the 
bringing  a  suit  after  a  limited  time  (o). 

DCCCVII.  The  foreign  jurisprudence  upon  this 
matter  is  perspicuously  stated  by  Masse  (29). 


Mostyn  v.  Fahrigas.  [In  Pitt  v.  Dacre,  L.  R.  S  Ch.  D.  p.  295,  it  was 
decided  that  as  to  charges  on  real  estate  situate  abroad,  the  lex  loci  rei 
sitcB,  and  not  the  Enghsh  Statute  of  Limitations,  must  be  appUed.] 

(m)  Townsend  v.  Jemison,  9  Howard,  (Sup.  Gt.  U.S.A.)  Rep.  p.  407. 

(n)  Ibid,  at  pp.  418,  419  ;  see  Shelby  v.  Guy,  11  Wheaton,  Rep.  p.  361 ; 

Brent  v.  Ghapman,  5  Granch,  Rep,  p.  358  ; 

Lincoln  v.  Battelle,  6  Wend.  p.  475  ; 

Story,  s.  582. 

(o)  Beckfordv.  Wade,  17  Vesey,  Rep. -p.  87. 

(p)  Droit  Gomm.  num.  74  (ed.  1844)  ;  Hv.  ii.  tit.  ii.  num.  559  (ed, 
1874). 
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There  have  been  various  systems  ; 

i.  That  which  governs  the  prescription — by  the  law  of 
the  domicil  of  the  creditor  or  obligee  ; 

ii.  By  the  law  of  the  [domicil  of  the]  debtor  or  obligor  ; 

iii.  By  the  law  of  the  place  in  which  the  depaand  for 
the  fulfilment  is  made ; 

iv.  By  the  law  of  the  place  where  the  contract  is 
made  ; 

V.  By  the  law  of  the  place  of  payment,  or  discharge. 

DCCCYIII.  Pothier  (q)  alone  countenances  the  first 
system.  Burgundus  (r)  and  Merlin  (s)  expose  the  error 
on  which  his  specious  reasoning  is  founded. 

The  second  system  is  supported  by  Merlin  (t)  and 
John  Voet  (u),  and  by  decisions  of  the  superior  courts  of 
Cologne  and  Berlin  (x) :  but  what  if  the  debtor  or  obligor 
change  his  domicil?  of  which  domicil  is  the  law  to  be 
followed — that  of  the  domicil  at  the  time  of  making  the 
contract,  or  that  of  the  subsequent  domicil  ? 

The  third  system  is  supported  by  Huber  (y),  on  the 
ground  that  "  prsescriptio  et  executio  non  pertinent  ad 
"  valorem  contractus,  sed  ad  tempus  et  modum  actionis 
"  instituendse,  qua}  per  se  quasi  contractum  separatumque 
"  negotium  constituit." 

The  fourth  system  is  far  preferable  to  the  third  (z), 
for  it  avoids  the  deplorable  consequence  of  allowing  the 
creditor  or  obligee  to  vary,  according  to  his  pleasure,  the 
length  of  time  of  the  prescription,  which  contradicts,  by 
rendering  prescription  uncertain,  the  very  end  of  all  pre- 
scription ;    for,    as   Hertius   says,    "  si   actioni   non    nisi 


(q)  De  la  Prescription,  partie  ii.  art.  v.  §  251. 

(r)  A  d  consuetud.  Flmidrice,  2de  traite,  n .  23. 

(s)  Bep.  Prescription,  sect.  i.  §  iii.  num.  7. 

(t)  Ubi  sup. 

(u)  Pand.  lib.  xliv.  t.  v.  n.  12. 

(x)  Foelix,  s.  100. 

(y)  De  Gonfl.  Legum,  n.  7,  De  jurispr.  univers.  lib.  iii.  ch.  xi.  §  34. 

(z)  Supported  by  Rocco,  lib.  iii.  cap.  xv.  p.  375. 
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"  secundum  leges,  ubi  judicium  instituitur,  preescriberetur, 
''  interdum  incertissima  forent  prsescriptionis  tempora, 
"  quoniam  unus  homo  diversis  locis  non  raro  potest  con- 
"  veniri "  (a). 

Nevertheless,  Masse  rightly  pronounces  against  this 
fourth  system,  for  prescription  is  really  connected  with 
the  execution  or  fulfilment  of  the  obligation  to  which  it 
opposes  itself  as  a  bar. 

The  fifth  system,  therefore,  is  the  right  one ;  it  causes 
the  law  of  the  place  of  fulfilment  to  prevail  when  that 
place  is  indicated ;  that  of  the  domicil  of  the  debtor  or 
obligor  when  it  is  not,  for  there  the  obligation  is  in  that 
case  to  be  fulfilled.  Troplong,  Demangeat  (fc),  and,  as  we 
have  seen,  Savigny,  agree  with  Masse  ;  and  so,  as  it  would 
seem,  does  also  the  reason  of  the  thing. 

DCCCIX.  It  is  a  maxim  of  universal  jurisprudence 
that  if  the  obligee  or  creditor  refuse  to  receive  his  due 
when  tendered  to  him,  the  debtor  or  obligor  is  not  to 
suffer  by  his  caprice,  but  is  entitled  to  the  discharge  of 
his  debt  or  obligation.  According  to  the  Roman  Law, 
the  debtor  must  make  an  offer  [ohlatio)  of  capital  and 
interest  at  the  place  appointed  for  payment;  this,  if 
refused,  was  followed  by  a  solemn  act  of  depositing  the 
sum,  by  a  sealing  up  {ohsignatio) ,  either  apud  cedem  sacram 
or  in  tuto  loco,  and  by  the  discharge  of  the  obligation. 
**  Obsignatione  totius  debitse  pecunise  solenniter  facta, 
"  liberationem  contingere  manifestum  est ;  "  then  follows 
a  condition  of  importance  to  the  present  subject, "  Sed  ita 
"  demum  oblatio  debiti  liberationem  parit,  si  eo  loco  quo 
"  dehetur  solutio  fuerit  celehrata  "  (c). 

Story  (d)  observes,  that  a  defence  or  discharge  good 
by  the  Law  of  the  place  where  the  contract  is  made,  or 


(a)  De  Collis.  Leg.  §  65. 

(6)  Fcelix,  s.  100,  note  (a)  adjinem. 

(c)  Cod.  lib.  viii.  t.  xliii.  0. 

(d)  Ss.  331,  332. 
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is  to  be  performed  (lie  means  the  latter),  is  good  every- 
where ;  so,  he  observes,  say  John  Voet,  Casaregis,  Huber, 
Burgundus,  and  Dumoulin.  Thus  infancy,  if  a  valid 
defence  by  the  lex  loci  contractus,  is  valid  everywhere.  A 
tender  and  refusal  good  by  the  same  Law,  either  as  a  full 
discharge,  or  as  a  present  fulfilment  of  the  contract,  will 
be  respected  everywhere  (e). 


(e)  Story,  s.  332 ;  Male  v.  Boherts,  3  Espinasse,  Rep.  p.  163.  Vide 
post  as  to  payment  of  Bills  of  Exchange,  chap.  xlii. 

In  vol.  i.  of  the  Journal  du  Droit  intern,  prive,  it  is  observed  as  to 
the  Tribunal  of  the  German  Empire  :  "  Les  de'cisions  rendiies  jusqu'ici 
par  le  Tribunal  de  I'Empire  ne  presentent  pas  de  r^ponse  precise  k  la 
difficile  question  de  savoir  si  la  port^e  et  la  force  juridique  d'une 
obligation  contractuelle  doivent  etre  appreciees  d'apr^s  la  loi  du  lieu 
de  la  naissance  du  contrat,  celle  du  lieu  de  son  execution,  ou  celle  du 
domicile  de  ceux  qui  I'obligent.  En  efFet,  d'un  cote  I'avis  du  Tribunal 
ne  pr^sente  aucune  hesitation,  parce  que  les  lois  des  differents  lieux 
ou  de  plusieurs  s'accordent  entre  elles  (jugements  des  11  Mars,  1873, 
vol.  ix.  p.  371  ;  25  Juin,  1872,  vol.  vii.  p.  2  ;  et  23  Avril,  1872,  vol.  vi. 
p.  78)  ;  d'un  autre  cot^  le  Tribunal  n'a  reellement  examine  dans 
plusieurs  cas  que  jusqu'a  quel  point  les  contractants  avaient  eu 
I'intention  de  se  soumettre  a  la  loi  d'un  lieu  determine." — Page  132. 
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CHAPTER  XLI. 

LEX    MERCATORIA. 

DCCCX.  The  Lex  Mercatoria  {a)  is  so  important  a 
branch  of  Private  International  Law,  that  it  has  seemed 
to  the  writer  of  these  pages  expedient  to  treat  it  apart 
from  the  general  law  on  obligations  which  have  been  the 
subject  of  preceding  chapters.  It  is  proposed  to  consider 
it  under  the  two  following  divisions,  which,  though  they 
do  not  perhaps  entirely  exhaust  the  subject,  supply  prin- 
ciples applicable  to  every  part  of  it  (6) . 

1.  The  general  Maritime  Law,  which  will  include  the 
right  of  Stoppage  in  transitu. 

2.  The  mode  of  carrying  on  business  by  Bills  of  ex- 
change. 

DCCCXI.  1.  "The  maritime   law,"    Lord    Mansfield 


(a)  ' '  To  this  head  may  most  properly  be  referred  a  particular 
system  of  customs  used  only  among  one  set  of  the  king's  subjects,  called 
the  customs  of  merchants,  or  lex  yaercatoria  ;  which,  however  diflferent 
from  the  general  rules  of  the  common  law,  is  yet  engrafted  into  it  and 
made  part  of  it ;  being  allowed  for  the  benefit  of  trade  to  be  of  the 
utmost  validity  in  all  commercial  transactions  ;  for  it  is  a  maxim  of 
law  that  '  cuilibet  in  sua  arte  credendum  est.'  " — Blackstone's  Commeivt. 
vol.  i.  introd.  sect.  iii.  p.  75.  [See  Dr.  WendVs  Papers  on  Maritime 
Legislation,  3rd  ed.  1888,  Introduction,  pp.  xxiii-xxix.] 

(6)  The  Law  Merchant  is  a  system  founded  on  the  rules  of  equity 
and  governed  in  all  its  parts  by  plain  justice  and  good  faith. 

Master  v.  Miller,  4  Term  Bep.  at  p.  342,  per  Buller  J. 

Lennig  v.  Ralston,  23  Pennsylvania  State  Bep.  p.  137  (1854). 

Bell,  Commentaries  (7th  edit.),  book  iii.  part  i.  ch.  iv.  "  Of  Maritime 
Contracts." 

Story,  Conflict  of  Laws,  ss.  286  b,  384,  385,  391-402  a  ;  see,  too, 
s.  3226  in  fine  (referring  to  a  bottomry  bond),  323,  note,  327  a,  327  b. 
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justly  observed,  "  is  not  the  law  of  a  particular  country." 
Upon  the  same  principle,  Thol  {bb),  the  most  learned  of 
modern  foreign  writers  upon  mercantile  laws,  treats  his 
subject  as  embracing  "  partly  the  commercial  legal  rela- 
"  tions  between  individuals — Private  mercantile  or  com- 
"  mercial  law  {Privathandelsrecht)  ;  partly  mercantile  or 
"  commercial  legal  relations  between  government  and 
"  subjects — Public  commercial  or  mercantile  law  (Oeffent- 
"  liches  Handelsrecht)  ;  partly  commercial  or  mercantile 
"  legal  relations  between  different  states — International 
'^  mercantile  or  commercial  law  (Handelsvolkerrecht)  "  (c). 

The  recognition  of  this  general  maritime  law  is,  as  will 
be  seen,  especially  remarkable  in  the  cases  of  tort,  arising 
from  collision  between  ships,  one  or  both  of  which  belong 
to  a  foreign  state,  upon  the  high  seas. 

DCCOXII.  The  sources  of  this  Lex  Mercatoria  (and 
the  observation  applies  to  both  divisions  of  the  subject 
mentioned  above)  spring  from  the  usage  of  maritime 
states,  founded  on  the  necessities  of  commerce,  upon  the 
natural  rights  and  obligations  which,  independently  of 
municipal  law,  grow  out  of  commercial  intercourse ;  upon 
the  reasonings  of  accredited  writers  upon  this  branch  of 
jurisprudence,  which  reasonings  have  been  built  up,  by 
judicial  decisions  in  England,  into  a  fabric  of  municipal 
commercial  law.  In  other  countries  the  same  effect  has 
been  produced  by  the  incorporation  into  codes  of  the  lead- 
ing principles  previously  established  upon  the  authority 
of  jurists.  In  England  also,  during  the  last  few  years, 
a  commercial  [maritime]  code  has  in  fact  been  created, 
though  it  has  assumed  the  technical  form  of  an  Act  of 
Parliament  (d). 

DCCCXIII.  So  far  as  these  codes  and  statutes  incor- 


(66)  Das  Handelsrecht,  von  Dr.  Heinrlch  Thol,  Gottingen,  1854, 
vol.  i.  pp.  1,  2, 

(c)  Or,  "  P articular es,  gemeines,  allgemeines,  Handelsrecht ^ 

(d)  17    &  18  Yic.  c.    104,    The   Merchant   Shipping   Act,    1854, 
amended  by  subsequent  statutes. 


652        JUS    GENTIUM — PRIVATE    INTERNATIONAL    LAW. 

porate  tlie  general  maritime  jurisprudence,  no  injury  is 
done  to  Private  International  Law ;  but  when  they  incor- 
porate some  principle  of  domestic  or  municipal  policy  at 
variance  with  that  Law,  there  is  danger  of  a  conflict  and 
collision  between  the  interests  of  one  state  and  those  of 
the  general  community  of  states,  which  may  lead  both  to 
individual  injustice,  and  to  a  disturbance  of  the  amicable 
relations  of  independent  nations. 

DCCCXIV.  Illustrations  of  this  danger  and  incon- 
venience may  be  easily  furnished. .  The  English  Merchant 
Shipping  Act  {dd)  provides  that  in  certain  circumstances 
the  property  of  a  ship  may  be  changed  at  home  while  she 
is  navigating  the  ocean,  and  of  course,  therefore,  without 
any  papers  on  board  evidencing  the  change  of  ownership. 
It  may  happen,  however,  that  the  ship,  which  has  under- 
gone such  change  of  ownership  at  home,  is  subsequently 
sold  abroad  by  the  master  as  agent  for  the  former  pro- 
prietor. It  is  very  probable  that  in  such  a  case  the  foreign 
court  would  disregard  the  peculiar  law  of  England,  and 
adhere  to  the  general  maritime  law  of  Europe.  Such 
appears  to  have  been  the  reasoning  of  the  Civil  Tribunal 
of  Havre,  in  the  case  of  the  Ann  Martin  (e)  :  "  Attendu 
"  que  la  nature  de  ce  contrat  qu'on  a  qualifie  de  mortgage, 
"  d'apres  la  loi  anglaise,  est  peu  importante  au  proces  ; 
"  que,  soit  qu'il  constitue  une  vente  reelle  ou  une  simple 
"  vente  apparente,  ou  un  nantissement  accompagne  de 
*'  certains  privileges  particuliers  derivant  de  la  legislation 
*'  etrangere  sous  I'empire  de  laquelle  il  a  ete  souscrit,  la 
"  decision  doit  etre  la  meme ;  qu'il  s'agit,  en  eifet,  de  la 
"  propriete  d'un  navire  navigant  sous  le  nom  de  Clauss  et 
''  Comp.;  qu'il  est  impossible  d'admettre  que,   sous  une 


[{dd)  17  &  18  Vic.  c.  104,  ss.  55,  et  seq.] 

(e)  April  19,  1856,  taken  on  appeal  to  the  Court  of  Appeal  at 
Rouen,  but  the  judgment  was  affirmed.  The  extract  is  from  the 
appendix  to  the  case  of  Castrique  v.  Imrie  in  the  House  of  Lords, 
reported  L.  R.  4  H.  L.  p.  414.      Vide  post,  §  dccccxliv. 
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"  legislation  commerciale  quelconque,  il  soit  recu  qn'en 
**  cours  de  voyage  cette  propriete  puisse  etre  transmise  a 
"  un  tiers,  ou  lui  etre  engagee  a  titre  de  nantissement, 
"  sans  qu'aucnne  trace  de  cette  mutation  ou  de  cette 
"  modification  de  propriete  soit  imprimee  aux  papiers  du 
"  bord ;  que  la  bonne  foi  qui  est  I'ame  du  commerce 
"  repugne  a  une  semblable  idee  "  (/). 

DCCCXY.  On  the  other  hand,  the  English  High  Court 
of  Admiralty,  supported  by  the  Judicial  Committee  of  the 
Privy  Council,  was  careful  during  the  existence  of  the  old 
law,  and  before  the  establishment  of  the  International 
[Regulations  mentioned  hereafter],  never  to  apply  to  a 
foreign  vessel  the  rules  of  navigation  prescribed  by  statute 
for  British  vessels.  In  all  cases  of  collision  upon  the  high 
seas  or  in  foreign  waters,  between  a  foreign  and  English 
vessel,  or  between  two  foreign  vessels,  the  wrongdoer, 
whether  he  were  foreigner  or  English  subject,  was  ascer- 
tained by  a  reference  to  the  old  rule  of  the  sea,  founded 
on  the  principle  of  general  mar'tiaie  law,  and  not  to  the 
rule  prescribed  by  the  English  statute  (g).  Cases  of 
Collision,  like  cases  of  Salvage,  are  considered  as  belong- 
ing to  the  jus  gentium  (h). 


(/)  This  doctrine  accords  with  that  laid  down  by  Mr.  Justice 
Martin  in  Arayo  v.  Currell,  1  Louisiana  Rep.  p.  528.  Vide  infra, 
§  dcccxxi.,  as  to  authority  of  master  as  agent.  [See  Hooper  v.  Gumm, 
L.  B.  2  Ch.  App.  p.  282.J 

(g)  Cope  V.  Doherty,  decided  by  V.-C.  Page  Wood  (1858) ;  affirmed 
on  appeal  before  the  Lords  Justices. — 4  K.  (b  J.  p.  3C7  ;  2  De  G.  d;  J. 
p.  614  ;  4  Jut.  N.  S.  pp.  451,  099. 

[The  Wild  Ranger,  Lushlngton,  p.  553.] 

The  Zollverein,  Swahey,  Adm.  Rep.  p.  96. 

The  Dumfries,  ih.  pp.  63,  125. 

The  Gene)  al  Steam  Navigation  Co.  v.  Guillon,  11  Mee.  d;  Wei.  Rep. 
p.  877. 

[So,  too,  the  municipal  law  of  the  country  of  the  foreign  ship  is  not 
allowed  to  prevail  over  the  general  maritime  law,  in  an  action  of 
damage  for  coJlision  on  the  high  seas,  even  where  the  action  is  brought 
in  personam,.     The  Leon,  L.  R.  6  P.  D.  p.  148.] 

[(/i)  See  The  Johann  Friedrich,  1  W.  Robinson,  p.  35.] 
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[DCCCXV.A.  The  Merchant  Shipping  Act  Amendment 
Act,  1862  {hh),  contained  a  table  of  regulations  for  pre- 
venting collisions  at  sea,  and  empowered  the  Queen  in 
Council  to  alter  these  regulations  from  time  to  time,  on 
the  joint  recommendation  of  the  Admiralty  and  the  Board 
of  Trade  ;  and  also  to  direct  that  they  should  apply  to 
the  ships,  whether  within  British  jurisdiction  or  not,  of 
any  foreign  country  consenting  thereto.  The  first  code 
drawn  up  under  these  powers  was  that  of  June  1,  1863, 
agreed  upon  in  consultation  with  France,  and  differing 
but  little  from  the  table  contained  in  the  British  Act  {i). 

The  Regulations  at  present  in  force  were  established 
by  an  Order  in  Council  of  August  14,  1879,  and  came 
into  operation  on  September  1,  1880 ;  except  Article  10 
(relating  to  fishing  vessels  and  open  boats),  which  was 
from  time  to  time  suspended,  and  has  now  been  modified 
by  subsequent  Orders  in  1884  and  1885  (n).  Most  of  the 
maritime  nations  of  the  world  have  adopted  these  Regu- 
lations (j),  which  have  therefore  the  character  of  an 
International  Code  0)').] 


[{hh)  25  &  26  Vic.  c.  63.     See  ss.  25  &  58. 

(i)  London  Gazette,  January  13,  1863,  p.  188. 

(ii)  Ibid.  August  19,  1879,  p.  5032  ;  April  9,  1880,  p.  2434 ; 
February  8,  1884,  p.  582  ;  August  22,  1884,  p.  3813  ;  January  2, 
1885,  p.  4  ;  June  30,  1885,  p    2988. 

(j)  Parliamentary  Papers,  1880,  No.  250,  Session  II.  London 
Gazette,  August  19,  1879,  p.  5032  ;  September  17,  1880,  p.  4941  ; 
December  14,  1880,  p.  6723.] 

[(jj)  A  difficult  international  question,  touching  the  enforcement  of 
the  Regulations,  arose  out  of  a  collision  that  took  place  in  January, 
1875,  between  the  Portuguese  steamer  Insulano  and  the  British 
steamer  City  of  Mecca.  The  owners  of  the  latter  vessel  having  been 
sued  for  damages  in  Portugal,  the  courts  there  placed  upon  certain 
articles  of  the  table  of  Regulations,  which  was  then  in  force  and  had 
been  adopted  by  Portugal,  a  construction  altogether  opposed  to  the 
one  accepted  in  England.  A  correspondence  ensued  between  the  two 
governments,  in  the  course  of  which  Mr.  (now  Sir  Robert)  Morier, 
then  British  Minister  at  Lisbon,  forcibly  urged  upon  his  own  govern- 
ment that  mischief  had  arisen,  and  in  future  was  likely  to  arise,  from 
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DCCCXy^B.  In  the  case  of  the  Halley,  the  owners  of 
a  foreign  ship  sued  for  damage  done  to  that  ship  by  an 
English  ship  in  Belgian  waters.  The  owners  of  the  English 
ship  pleaded  that  the  ship  was  in  charge  of  a  pilot,  and 
that  by  the  Belgian  laws  pilotage  was  compulsory  there. 
The  owner  of  the  foreign  ship  replied  that,  by  the  Belgian 
laws,  the  pilotage,  though  compulsory,  was  not  a  defence 
to  the  claim  for  damage.  This  reply  was  objected  to; 
but  was  admitted  in  the  Court  of  Admiralty.  On  appeal, 
however,  the  Privy  Council  reversed  this  order,  and  re- 
jected the  reply  (Jc).  But  the  author  still  ventures  to 
maintain  that  this  point  requires,  and  ought  to  receive, 
reconsideration  {hJc), 

DCCCXVI.  There  seems,  however,  no  reason  why,  if 
it  should  happen  that  the  foreign  law  of  the  party  to  the 
collision  agreed  with  the  principles  of  the  English  statute. 


the  establishment  of  these  international  rules  without  any  inter- 
national means  of  enforcing  them.  "  The  civilized  governments  of 
the  world,"  he  wrote,  "  with  a  view  of  diminishing  the  dangers  of  the 
sea,  have  called  into  existence  International  Sailing  Rules  without 
creating  any  international  machinery  to  enforce  them,  and  have  thus 
left  international  obligations  to  be  enforced  by  municipal  sanctions," 
As  a  solution  of  the  difficulty,  Mr,  Morier  suggested  the  establish- 
ment by  international  agreement,  in  cases  where  two  states 
adopting  the  Regulations  differed  thereon  in  a  matter  involving  no 
criminal  question,  of  a  right  of  appeal  to  the  supreme  court  of  some 
third  state  being  a  party  to  the  agreement.  This  third,  or  arbitrating, 
state,  he  proposed,  should  be  one  of  the  seven  great  powers,  viz.  : 
Austria-Hungary,  France,  Germany,  Great  Britain,  Italy,  Russia,  and 
the  United  States.  By  way  of  illustration  he  referred  to  what  was 
called  the  "Austragal"  procedure  that  existed  in  the  German  Con- 
federation subsequently  to  1815,  under  which  system  the  supreme 
court  of  any  state  comprised  in  the  Confederation  might  be  resorted 
to  for  final  arbitration  in  disputes  arising  either  between  other  states 
of  the  Confederation,  or  between  private  citizens  whose  rights  were 
compromised  by  a  conflict  of  the  jurisdictions  of  such  states. 

Farliamentary  Papers,  1882  (Commercial),  No.  46,  pp.  195-198.] 

(k)  L.E.2  Adm.  p.  3  ;  i.  i^.  2  P.  G.  p.  193. 

{hi)  See  The  China,  7  Wallace,  {Sup.  Gt.  U.S.A.)  Eep.  at  p.  64  (a. d. 
1868),  [and  The  Hibernian,  L.  R.  4  P.  G.  p.  511.] 
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these  principles  should  not  be  applied  to  the  adjudication 
of  this  case. 

The  parties  in  such  a  case  would  have  a  common  law 
binding  on  themselves,  distinct  from  the  general  maritime 
law,  and  neither  party  could  complain  if  they  were  holden 
amenable  to  their  own  law  [1). 

DCCCX VII.  The  [Admiralty  Division]  has,  in  what  are 
called  causes  of  possession,  jurisdiction  to  take  a  ship  from 
a  wrongdoer,  and  deliver  her  over  to  a  person  claiming  as 
the  right  owner.  It  will  exercise  this  jurisdiction  in  a 
suit  between  foreigners  in  this  country,  with  the  consent 
of  parties,  or  when  the  case  has  been  referred  to  its  deci- 
sion by  the  application  of  the  representative  of  the  foreign 
state  to  which  the  parties  belong,  or  [possibly]  even  with 
the  [mere]  consent  [of  such  state.]  At  first,  it  did  so  with 
reluctance,  because  these  questions  had  ceased  to  be  depen- 
dent on  the  jus  gentium,  and  had  become  dependent  on  the 
municipal  regulations  of  foreign  states,  with  which  it  was 
but  imperfectly  acquainted.  Of  late  years,  however,  this  ju- 
risdiction seems  to  have  been  exercised  without  scruple  (m). 

DCCCXYIII.  The  fourteenth  book  of  the  Digest  con- 
tains three  very  celebrated  titles  or  chapters :  — 

i.  De  Exercitorid  actione. 
ii.  De  Lege  RJiodid  de  jactu. 
iii.  De  Institorid  actione. 

These  are,  in  fact,  the  bases  of  the  doctrine  of  agency  in 
European  commercial  jurisprudence,  especially  in  its  effect 
upon  third  parties.  The  dominus  navis  is,  properly,  the 
owner  of  a  ship.  The  exercitor  is  the  charterer,  hirer,  or 
employer  of  a   ship  for  a  whole   voyage.      The   magister 


(I)  Cf.  Westlake,  ss.  192-195  (edition  of  1880). 

(m)  TJie  Martin  of  Norfolk,  4  G.  Rob.  Adm.  Rep.  p.  293. 

The  Johan  and  Siegmund,  Edwards,  Rep.  p.  242. 

The  See  Renter,  1  Dodson^s  Rep.  p.  22. 

[The  Agincourt,  L.  R.  2  F.  D.  p.  239. 

The  Uvangelistria,  cited  in  a  note  to  tlie  above  case,  ihid.  p.  241.] 
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navis  (n)  is  the  modern  master  or  captain.  European  law 
follows  the  Eoraan  law,  in  allowing  the  master  to  appoint, 
in  case  of  need,  a  deputy ;  and  the  Roman  law  (o)  held  that 
the  utilitas  navigantium  required  that  the  owner  should  be 
bound  by  the  act  of  substitution,  though  he  had  especially 
forbidden  the  master  to  a,ppoint  a  deputy.  The  owner  is 
ssiid,  prceponere,  to  appoint  the  master,  and  the  appointment 
is  expressed  by  the  word  prwpositio  {p) . 

The  Institor  was  the  clerk  or  shopman  of  a  person 
in  trade :  "  Appellatus  est  ab  eo  quod  negotio  gerendo 
"  instat"  says  the  Digest  {q). 

The  relation  of  the  Institor  to  his  principal  did  not  hold 
out  to  third  parties  the  same  presumption  of  unlimited 
authority  as  agent,  which  the  relation  of  Magister  to  his 
principal  did  hold  out  to  them. 

The  Institor  was  at  home,  and  reference  could  be  easily 
made  to  his  principal,  qui  eum  prceposuit. 

DCCCXIX.  The  Roman  law,  moreover,  held  owners  to 
be  responsible  in  solidum  (r)  for  the  obligations  of  the 
master,  whether  they  arose  ex  contractu  or  ex  delicto.  But 
by  the  general  maritime  law  of  Europe  the  liability  of 
owners  for  the  wrongful  acts  of  masters  is  limited  to  the 
value  of  the  vessel  and  freight,  and  by  abandoning  these  to 


{n)  Dig.  hb.  xiv.  t.  i.  1,  §  1  :  "  Magistrum  navis  accipere  debemus 
cui  totius  navis  cura  mandata  est."  Ibid.  §  5  :  "Magistrum  autem 
accipimus  non  sohim  quern  exercitor  prseposuit,  sed  et  eum  quem 
magister." 

(o)  That  is,  the  Prxtorian  law  ;  for  the  old  strict  Roman  law  did 
not,  generally  speaking,  allow  an  action  against  the  principal  to  grow 
out  of  an  act  of  an  agent. 

(p)  "  Tgitur  prsepositio  certam  legem  dat  contrahentibus."  Dig. 
lib.  xiv.  t.  i.  1,  §  12. 

(q)  Dig.  lib.  xiv.  t.  iii.  3.     Instit.  lib.  iv.  t.  vii.  2. 

(r)  Dig.  lib.  xiv.  t.  i.  1,  §§  20-25  :  "  Si  plures  navem  exerceant, 
cum  quolibet  eorum  in  solidum  agi  potest."     Ibid.  §  25. 

And  Dig.  lib.  iv.  t.  ix.  on  the  edict  :  "  Nautffi,  Caupones,  Stabularii, 
ut  recepta  restituant,"  where  it  is  said,  "  nautam  accipere  debemua 
eum  qui  navem  exercef." 

VOL.  IV.  U  U 
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the  creditor  the  owners  may  discharge  themselves  (s).  This 
limitation,  however,  did  not  form  part  of  the  common  law 
of  England,  or  of  the  United  States,  but  was  introduced 
into  them  by  special  statute. 

Now,  in  England  the  value  of  the  ship  is  arbitrarily 
fixed  at  81.  per  ton  in  ordinary  cases,  and  15?.  per  ton  in 
cases  where  the  wrongful  act  has  given  rise  to  claims  for 
loss  of  life  or  personal  injury.  And  this  law  has  been 
holden  to  apply  where  the  owners  of  a  foreign  ship  sue  an 
English  ship  in  the  Admiralty  Court  for  damage  from  a 
collision  on  the  high  seas  (t), 

DCCCXX.  "  Omnia  enim  facta  magistri  debet  prsestare, 
"  qui  eum  prseposuit ;  alio  quin  contrahentes  decipi- 
"  entur  .  .  ."  (u),  is  the  language  of  the  Digest  in  the 
famous  title,  "  De  exercitoria  actione,"  which  is  full  of 
that  written  equity  which  so  often  renders  the  Roman  law 
the  fountain  of  international  jurisprudence. 

This  maxim  is  stated  in  the  Roman  law  without  limita- 
tion or  distinction  as  to  the  place  in  which  the  authority  of 
the  master  is  exercised.  But  the  exigencies  of  modern  com- 
merce have  introduced  a  wise  and  just  distinction  between 
the  exercise  of  such  authority  in  a  home,  and  its  exercise  in  a 
foreign,  port.  The  principle  on  which  the  distinction  rests 
is,  that  in  a  home  port  the  authority  of  the  owner  is  easily 
accessible,  while  in  a  port  abroad  the  necessities  of  the  ship 


(s)  Emerigon,  Traite  des  Gontrats  a  la  grosse  Aventure,  c.  iv.  s.  xi. 

Boulay  Patey,  Cours  de  Droit  Gomm.  tome  i.  pp.  263-298. 

Kent,  Gomm.  vol.  iii.  p.  218. 

The  Rebecca,  Ware,  (District  Gourt  of  Maine)  Hep.  p.  188. 

Malpico  V.  McKown,  1  Louisiana  Hep.  p.  259. 

Arayo  v.  Gurrell,  ibid.  p.  528. 

[French  Gode  de  Go7nmerce,  art.  216. 

Italian  Godice  di  Gommercio,  art.  491. 

Dutch  Wetboek  van  Koophandel,  art.  321.] 

{t)  The  Amalia,  Browning  <h  Lush.  Adm.  Rep.  p.  151 ;  s.  c.  1  Moore, 
P.  G.  (N.  S.)  p.  471  (1863).  See  remarks  on  this  case  in  Wendth 
Papers  on  Maritime  Legislation  (2nd  ed.),  p.  23,  [(3rd  ed.)  p.  513.] 

(u)  Di(j.  lib.  xiv.  t.  i.  1,  §  5. 
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may  require  instant  snccour,  and,  as  Mr.  Bell  observes, 
"  this  is  the  great  principle  of  distinction  between  the  actio 
"  exercitoria  and  the  actio  institoria  of  the  Roman  law  "  [x), 

DCCCXXIc  The  authority  of  the  master  of  a  ship,  as 
agent  of  the  owner  in  a  foreign  port,  has,  however,  given 
rise  to  a  difficult  international  question  on  the  law  of  con- 
tract (?/). 

By  the  English  law  the  master  of  a  ship  may,  in  a 
foreign  port  and  in  certain  circumstances,  borrow  money 
for  the  necessities  of  his  ship,  and  may  give  a  security  called 
a  Bottomry  bond,  which  will  render  the  ship  and  freight, 
and  sometimes  the  cargo  (^),  liable  for  repayment  of  the 
loan. 

But  according  to  the  English  law  the  validity  of  this 
bond  depends,  first,  upon  the  money  being  borrowed,  not 
for  merely  useful,  but  for  absolutely  necessary,  supplies; 
secondly,  upon  the  bond  having  been  taken  where  the 
owner  was  known  to  have  no  credit,  to  be  in  a  state  of  un- 
provided necessity.  If  the  master  takes  up  money  from  a 
person  who  knows  that  he  has  a  general  credit  in  the  place, 
or  an  empowered  consignee,  or  agent,  willing  to  supply  his 
wants,  then  the  giving  a  bottomry  bond  is  a  void  trans- 
action (a). 

Moreover,    the    English   decisions    hold  {b)    that   the 


(x)  ^tory  on  Agency,  &s.  33,36.  Belly  Comment.  (7tli  edit.),  bk.  iii. 
pt.  i.  ch.  iv.  subs.  v.  (Yol.  I.  p.  571). 

(y)  Story,  Conflict  of  Laws,  s.  286  h. 

Story  on  Agency,  s.  36. 

"  The  contract  with  the  master,  in  all  questions  between  him  and 
the  owners,  is  properly  locatio  conductio  operarum  ;  in  relation  to 
strangers  it  is  the  contract  of  agency. ^^ — BclVs  Comment,  (ed.  Shaw, 
1858),  vol.  i.  pp.  381,  382. 

(z)  The  Gratitudine,  3  C.  Rob.  Adm.  Rep.  p.  240. 

(a)  The  Nelson,  1  Haggard,  Adm.  Rep.  p.  169. 

[See  as  to  pledging  owner's  credit  for  necessaries  Arthur  v.  Barton, 
6  Mees.  <&  Wei.  Rep.  p.  138.     Gimn  v.  Roberts,  L.  R.  9  C.  P.  p.  331.] 

(6)  At  least,  as  Story  {Conflict  of  Laws,  s.  286  f>)  correctly  remarks, 
"such  seems  the  course  of  the  adjudications,"     Though  perhaps  this 

u  u  2 
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master's  authority  to  bind  the  ship  or  the  owner  in  b,  foreign 
port  is  governed  by  the  law  of  the  domicil  of  the  owner, 
and  not  by  the  law  of  the  place  in  which  the  bond  is  given. 
So  that  a  foreigner,  who  in  his  own.  country  made  a  valid 
contract  for  supplying  mere  useful  repairs  to  the  master  of 
an  English  ship,  would  find  the  bond  given  by  the  master 
worthless  when  it  was  attempted  to  enforce  it  in  the  country 
of  the  master. 

In  the  United  States  there  is  a  conflict  of  decisions 
upon  this  subject.  The  Courts  of  Louisiana  have  twice 
pronounced  in  very  elaborate  judgments  that  the  law  of 
the  place  of  the  contract,  and  not  the  law  of  the  owner's 
domicil,  furnishes  the  rule  by  which  his  obligations  in  this 
matter  are  governed  (c). 

"  Where  a  general  power  is  confided  to  an  agent,  the 
"  party  contracting  with  him  is  not  bound  by  any  limitation 
"  which  the  principal  may  have  affixed,  at  the  time  or  since, 
"  by  distinct  instructions.  Now,  in  the  case  before  us,  if 
"  instructions  be  supposed  to  have  been  given  to  the  master, 
"  not  to  bind  the  owner  beyond  the  value  of  the  vessel  and 
"  freight,  or  for  any  act  which  the  latter  could  not  prevent, 
"  would  parties  contracting  with  the  former,  in  a  foreign 
"  country,  be  bound  by  them  ?  We  think  it  is  certain  they 
"  would  not.  Every  contract,  which  hy  the  general  maritime 
''  law  the  master  can  mahe,  is  binding  upon  the  owner.  By 
"  putting  the  former  in  command,  and  sending  him  abroad, 
"  the  latter  invests  him  with  the  general  powers  which 
*'  masters  have  as  such,  and  those  who  contract  with  him 
"  have  nothing  to  do  with  any  private  instruction,  by  which 
*'  the  general  power  may  have  been  limited.     If  the  limi- 


question  of  conflict  between  two  laws,  in  the  matter  of  the  master's 
authority,  has  never  been  satisfactorily  argued.  [See  now  Lloyd  v, 
Guibert,  L.  B.  1  Q.  B.  p.  115  ;  The  Gaetano  e  Maria,  L.  B.  7  P.  D. 
pp.  1,  and  137.] 

(c)  Malpica  v.  McKoimi,  1  Louisiana  Bep.  p.  248. 

Arayo  v.  Currell,  ibid.  p.  628. 

Story,  s,  286  c,  and  note. 
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"  tation  arises  not  from  the  owner's  instructions,  but  from 
"  the  particular  laws  of  the  country  from  which  the  vessel 
"  has  sailed,  must  not  the  consequence  be  the  same  ?  Can 
"  these  laws  limit  the  master's  power  more  effectually  than 
"  the  owner  could,  or  can  they  extend  farther  ?  We  think 
"  not.  They  have  no  force  in  a  foreign  country,  where 
"  they  are  presumed  to  be  equally  unknown  "  (d). 

In  a  more  recent  case  a  diflPerent  law  was  laid  down  in 
the  Circuit  Court  of  the  United  States.  The  case  was 
this  : — A  vessel,  owned  in  Massachusetts,  being  on  a 
vo3'age  from  a  port  in  Spain  to  a  port  in  Pennsylvania, 
was  compelled  by  stress  of  weather  to  put  into  Bermuda, 
where  the  master  sold  the  vessel  and  the  whole  cargo. 
The  shippers  brought  an  action  against  the  owners  to  re- 
cover the  amount  of  their  consignment.  This  put  in  issue 
the  right  of  the  master  to  sell  the  whole  cargo  and  bind 
the  owners  by  his  act.  The  court  determined  that  the 
liability  of  the  owners  was  governed  by  the  law  of 
Massachusetts,  their  domicil,  and  not  by  the  law  of  Spain, 
where  the  contract  of  shipment  was  made,  nor  by  the  law 
of  Pennsylvania,  where  the  goods  were  to  be  delivered  (e). 

The  Scotch  lawyers  agree  with  this  exposition  of  the 
law  by  the  Circuit  Court,  and  by  the  English  tribunals. 
Mr.  Brodie  enters  into  the  question  at  length,  and  con- 
cludes, "  The  clear  result  is,  that  the  transactions  must 
"  be  held  to  have  reference  to  the  master's  implied  man- 
"  date,  according  to  the  law  of  his  own  country — a  man- 
"  date  which  it  is  the  duty  of  those  who  deal  with  him  as 
"  an  agent  to  ascertain  the  extent  of"  (/). 

The  Court  of  Louisiana,  however,  argues,  "  What  we 
"  do  by  another  we   do  by  ourselves  ;  and  we  are  unable 


{d)  Arayo  v.  Currell,  iibi  sup.  at  p.  536.  Judgment  by  Mr.  Justice 
Martin  ;  see  Story,  Conflict  of  Laivs  (5th  American  edit.  pp.  445  -^), 
note  to  s.  286  c. 

(e)  Fope  V.  Nickerson,  3  Story^s  Rep.  p.  465. 

Story,  s.  286  cc. 

(/)  Stair^s  Institutes  (4th  edit,  by  G.  Brodie),  vol.  ii.  p.  956. 
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"  to  distinguish  between  the  responsibility  created  by  the 
"  owner,  sending  his  agent  to  contract  in  another  country, 
"  and  that  produced  by  going  there  and  contracting  him- 
"self"  (!?)._ 

And  again,  "  If  there  be  a  principle  better  established 
"  than  any  other,  on  the  subject  of  the  conflict  of  laws,  it 
"  is,  that  contracts  are  governed  by  the  laws  of  the  country 
"  in  which  they  are  entered  into,  unless  they  be  so  with  a 
"  view  to  a  performance  in  another.  Every  writer  on  that 
"  subject  recognizes  it.  Judicial  decisions  again  and 
"  again,  through  the  civilized  world,  have  sanctioned  it. 
''  Why,  then,  should  this  case  form  an  exception  ?  "  {li) 

DCCCXXII.  It  will  not  have  escaped  the  reader  of  the 
former  pages  on  the  subject  of  Obligations,  that  the 
English  Courts,  and  the  Circuit  Court  of  the  United 
States,  adopt  in  this  instance  the  principle  of  continental 
and  civil  law — viz.  that  the  law  of  the  domicil  regulates 
the  capacity  to  contract — and  depart,  under  the  supposed 
pressure  of  mercantile  expediency,  from  their  doctrine 
that  this  capacity  is  governed  by  the  law  of  the  place  of 
contract. 

DCCCXXTII.  It  certainly  appears  to  the  writer  of 
these  pages  that  the  general  principles  of  International 
Law  support  the  decisions  of  the  Louisiana  Courts  rather 
than  the  judgment  of  the  Circuit  Court  of  the  United 
States.  The  Law  of  Nations  requires  good  faith  as  much 
in  commerce  as  in  war.  The  money  bond  fide  advanced 
for  the  necessities  of  a  foreign  ship  in  a  foreign  port  to  a 
person  like  the  captain,  presumably  authorized  to  bind  his 
employers,  ought  to  be  repaid  by  them  in  every  case  ; 
unless,  indeed,  the  lender  was  affected  with  the  knowledge 
of  the  limited  powers  of  the  captain.     In  that  case  the 


(g)  Story,  s.  286  c. 

Wharton,  Conflict  of  Laws,  s.  441.  [1st  ed.  and  2nd  ed.  rather  diflFer.] 

Mal2:)ica  v.  McKown,  1  Louisiana  Be/p.  at  p.  254. 

(//)  Arayo  v.  Gurrdl,  1  Louisiaria  Eep.  at  p.  533. 

Story,  s.  286  c. 
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terms  of  the  owner's  authority  to  the  captain  may  govern 
the  contract,  or,  as  the  Digest  says,  '^  ^prcepositio  certam 
''  legem  dat  contrahentibus ;  "  or,  perhaps,  unless  the  lender 
was  grossly  wanting  in  the  ordinary  diligentia,  in  inquiry 
into  the  powers  of  the  person  with  whom  he  is  contract- 
ing, which  is  required  by  the  law  from  all  persons.  This 
opinion  derives  strength  from  the  following  language  of 
Emerigon. 

DCCCXXIY.  The  opinion  of  Emerigon  upon  the  power 
of  the  master  to  bind  the  owners  by  his  contract  must 
have  great  weight  in  all  questions  of  comity  relating  to 
this  subject : — 

"  Si  la  faculte,"  says  this  high  authority  {i),  "  de 
"  prendre  des  deniers  a  la  grosse  pendant  le  cours  du 
"  voyage,  avait  ete  expressement  prohibee  au  capitaine, 
"  ceux  qui  lui  ont  fourni  de  I'argent  auront-ils  action 
"  centre  les  armateurs  ? 

"  II  semble  d'abord  que  dans  ce  cas  toute  action 
"  devrait  etre  deniee  aux  preteurs  contre  les  proprietaires, 
"  au  benefice  de  qui  I'argent  n'a  pas  ete  employe :  qui  cum 
"  alio  contrahit,  vet  est,  vel  debet  esse,  non  ignarus  conditionis 
"  ejus.  (Loi  19  jf.  de  reg,  jur.)  Divers  textes  paraissent  se 
"  reunir  pour  etablir  ce  sentiment. 

"  Loi  7  ff.  de  exercit.  act.  Tit  sciat  in  hoc  se  credere,  cui 
"  rei  magister  quis  sit  propositus. 

"  Loi  1 ,  §  7,ff.  eod.  Non  autem  ex  omni  causa  prcetor 
"  dat  in  exercitorem  actionem,  sed  ejus  rei  nomine  cujus  ihi 
"  propositus  fuerit, 

'•'  D.  lege,  §  12.  Prmpositio  certam  legem  dat  contrahen- 
"  tihus.  .  .  .  Modum  egressus  non  ohligahit  exercitorem,. 

"  8i  sic  prceposuit,  ne  alter  sine  altero  quid  gerat,  qui 
"  contraxit  cum  uno,  sihi  imputahit. — D.  leg.  i.  §.  14. 

"  Tout  cela  est  vrai,  si  le  preteur  etait  instruit  des 
"  defenses    faites    au    capitaine ;    mais    s'il   ignorait    les 


{i)  Emerigon^  Tome  ii.    Traite   des  Contra^s  a  la  grosse  Aventure, 
chap.  iv.  s.  viii.  §§  3,  4.      [The  citations  are  from  Dig.  lib.  xiv.  tit.  i.] 
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"  defenses,  Paction  sera  ouverte  eontre  les  proprietaires, 
"  attendu  la  foi  publique.  Tout  capitaine  est  presume 
"  mattre,  et  jouir  du  libre  exercice  des  pouvoirs  que  cette 
"  qualite  lui  defere.  Ceux  qui  contractent  avec  lui  en 
"  pays  etranger  ne  sont  pas  obliges  de  lui  faire  exhiber 
"  ses  titres,  et  il  pent  aisement  les  leur  caclier.  Le 
"  §  5  de  la  Loi  ci-dessus  citee,  apres  avoir  decide  que 
"  le  contrat  passe  avec  celui  que  le  capitaine  a  subroge  en 
"  sa  place,  est  obligatoire  vis-a-vis  des  proprietaires,  ajoute 
''  qu'il  en  serait  de  meme,  quoiqu'ils  eussent  nomme- 
''  ment  prohibe  a  leur  capitaine  d'en  subroger  un  autre. 
"  Dicendum  erit  eo  usque  producendam  utilitatem  navigan- 
"  Hum, 

"  Je  conviens  qu'il  y  a  une  grande  difference  entre 
"  celui  qui  s'embarque  dans  un  navire,  ou  qui  y  charge 
"  des  marcbandises,  et  celui  qui  prete  de  I'argent  an 
"  capitaine.  Mais  le  motif  de  la  loi,  fonde  sur  I'erreur 
"  commune,  doit  etre  admis  dans  tous  les  cas. 

"  Je  crois  done  que,  malgre  la  prohibition  faite  aa 
"  capitaine  de  prendre  des  deniers  a  la  grosse  en  cours  de 
"  voyage,  ceux  qui  de  bonne  foi  auront  donne  leur  argent 
"  a  ce  capitaine  infidele,  n'auront  pas  moins  action  centre 
"  les  proprietaires,  et  privilege  sur  le  navire.  II  faudrait 
"  que  la  prohibition  leur  eut  ete  auparavant  intimee,  ou 
"  que  du  moins  elle  eut  ete  rendue  publique  dans  le  lieu  du 
"  contrat  (k). 

"  Duarenus,  jf.  de  exercit,  act.  pag.  1297,  expliquant  la 
"  loi  Lucius  Titius  {JcJc),  dit  qu'il  suffit  que  celui,  qui  prete 


(k)    [Emerigon  cites — ] 

Lois  11  et  17,  ff.  De  inst.  act.     Stypmannus,  pt.  iv.  c.  xv.  num.  135, 
543. 

Loccenius,  lib.  ill.  tit.  vii.  num.  9,  p.  1033. 
Peckius  et  Vinnius,  pp.  88,  103,  111. 
Roccus,  deNavih.  not.  12. 
Casaregis,  disc.  71,  num.  8. 

Pothier,  Obligations,  n.  79,  torn.  i.  p.  39  [partie  i.  chap.  i.  s.  79.] 
[(kk)  Dig.  lib.  xiv.  t.  i.  7.] 
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de  I'argent  au  capitaine  infidele,  se  soit  comporte  avec 
'■  quelquG  diligence,  de  maniere  a  n'etre  soupconne  coupable 
'  d'aucune  f raude :  8atis  est  eum  adhihere  aliquam  dill- 
'  ge^itiafn,  ut  non  appareat  eum  malo  animo  mutuam 
'  pecuniam  dedisse,  D'ou  il  suit,  que  si  la  negligence  est 
*  extreme,  et  qu'il  y  ait  faute  grave,  on  pent,  suivant  les 
'  circonstances,  lui  refuser  toute  action  contre  les  arma- 
'  teurs  :   Gravis  culpa  dolo  wquiparatur, 

"  M.  Valin,  art.  19,  titre  du  Capitaine,  rappelle  la  dis- 
'  position  de  la  meme  loi  Lucius  Titius.  •'  Mais  tout  eel  a,' 
'  dit-il,  '  comme  trop  subtil  et  trop  pointilleux,  a  ete 
'  '  rejete  dans  Fusage  du  commerce,  et  il  suffit,  pour 
'  '  autoriser  le  creancier  preteur  a  agir  contre  le  pro- 
'  '  prietaire  du  navire,  qu'il  ait  prete  la  somme  de  bonne 
'  '  foi  au  capitaine,  c'est-a-dire  qu'il  n'j  ait  ni  preuve,  ni 
'  ' presomption  suffisante  de  collusion  entre  le  capitaine  et 
'  '  lui: 

"  Get  auteur  n'exclut  pas  les  presomptions  suffisantes 
'  de  collusion,  lesquelles  dependent  des  circonstances  du 
'  fait,  qui  varient  a  I'infini.  Celui  qui  veut  s'embarquer 
'  ou  charger  des  marchandises,  n'a  pas  souvent  le  choix 
'  du  vaisseau.  II  est  force,  propter  navigandi  necessitatem, 
'  de  se  servir  du  premier  navire  qui  se  presente.  Mais, 
'  celui  qui  prete  son  argent  a  un  capitaine,  le  fait 
'  volontairement  et  sans  y  etre  contraint ;  le  motif  de 
'  I'edit  du  preteur  cesse  a  son  egard.  II  est  done  juste 
'  qu'il  y  apporte  la  prudence  commune  :  Aliquam  diligen- 
'  tiam''  (I). 

Emerigon  then  speaks  of  the  manner  in  which  the 
celebrated  Ordonnance  (II)  had  curtailed  the  powers  of  the 
captain  : 


(I)  "  Cujas,  Vinnius,  Faber  et  autres  Docteurs,  sur  ladite  L- 
Titius,   7,  ff.   de  exercit    act. ;  Stypmannus,  pt.  iv.  c.  vi.  r 
c.  XV.  num.  154,  pp.  418,  544  ;  Pothier,  Ohligaiions  [partie  ii.  - 
s.  448,  are  then  cited.] 

[{II)  Ordonnance  de  la  Marine,  promulgated  by  Louis  XIY.  a.d. 
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"  Mais  notre  Ordonnance  a  reduit  le  pouvoir  du 
"  capitaine,  en  cours  de  voyage,  ou  a  prendre  deniers  sur  le 
''  corps,  ou  a  mettre  des  apparaux  en  gage,  on  a  vendre  des 
"  marchandises  de  son  chargement  pour  les  necessites  du 
"  navire.  S'il  tire  des  lettres  de  change  sur  ses  armateurs, 
"  cet  engagement,  quoique  concu  en  nom  qualifie,  lui 
"  devient  personnel,  attendu  qu'il  a  excede  son  mandat 
"  legal.  II  ne  doit  contracter  aucune  obligation  qui  ne 
"  soit  inlierente  an  navire  meme,  et  qui  ne  depende  du 
"  succes  de  I'expedition  maritime.  C'est  a  quoi  se  borne 
"  I'autorite  que  sa  qualite  de  maitre  lui  def^re  (a  moins 
"  que  son  raccord,  ou  le  droit  commun,  en  certains  cas, 
"  ne  lui  donnent  un  pouvoir  plus  etendu)  "  (m). 

DCCCXXV.  "  The  general  principle,"  Dr.  Lushington 
says,  "  sanctioned  by  maritime  law  is,  that  the  master  has 
"  not,  as  master,  any  authority  to  sell ;  that  necessity  only 
"  will  justify  such  a  sale,  and  render  the  transfer  valid. 
"  The  question  then  is,  as  to  the  existence  of  an  adequate 
"  necessity.  This  necessity  is  to  be  judged  of  by  all  the 
"  circumstances.  I  will  mention  some  of  them :  (1)  The 
"  state  and  condition  of  the  vessel;  (2)  consequences  of 
"  not  proceeding  to  sell ;  (3)  facility  of  communication 
"  with  the  owner ;  (4)  the  resources  of  the  master,  or  the 
"  total  absence  of  all  resources  ;  (5)  in  some  degree,  too, 
"  the  power  and  means  of  the  owner  to  avert  a  sale.  I 
"  conceive  that  the  law  inclines  against  sales  of  this  de- 
"  fecription,  and  throws  the  burden  of  strict  proof  upon  the 
''  purchaser,  for  it  is  his  duty  to  ascertain  the  authority 
"  under  which  the  master  acts,  or  the  circumstances  which 
"  render  a  sale  imperatively  necessary ;  and  from  this 
"  proof,  save  where  there  has  been  a  decree  by  a  com- 
"  petent  court,  no  formality  can  release  him  "  {n). 


1681.     See  sect.  xvi.  arts.  17-20.     A  large  part  of  the  Ordonnance  is 
now  erabodied  in  the  French  Code  de  Commerce,  livre  deuxieme.] 

(wi)  Emeriijon,  uhi  suj'*.  c.  iv.  s.  xi.  §  5. 

(n)  The  Glasgow,  otherwise  Ya  Macraw  ;  (a  case  in  which  the  sale 
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DCCCXXYI.  According  to  the  English  law,  the 
authority  of  the  master  of  a  ship  to  pledge  by  bottomry 
for  the  purpose  of  raising  money  for  the  absolute  neces- 
sities of  the  ship,  only  arises  when  he  cannot  obtain  the 
necessary  advances  upon  the  personal  credit  of  the  owner ; 
and  such  power  to  raise  money  by  bottomry  is  vested  in 
the  master,  although  the  owner  resides  in  the  same 
country,  provided  there  is  no  means  of  communication 
with  the  owner,  and  the  exigency  of  the  case  requires 
it  {nn). 

In  a  case,  decided  by  the  English  Privy  Council,  a 
bottomry  bond  was  granted  in  New  York  by  the  master 
of  a  ship,  to  obtain  money  for  necessary  repairs ;  the 
owner  of  the  ship  was  residing  at  St.  John's,  New  Bruns- 
wick. A  communication  by  electric  telegraph  existed 
between  the  two  cities.  The  bondholder  had  previously 
acted  as  the  general  agent  of  the  owner,  and  no  intimation 
of  the  transaction  was  made  by  the  master  to  the  owner 
until  after  the  execution  of  the  bond. 

It  was  holden  upon  appeal  (reversing  the  sentence  of 
the  Admiralty  Court)  that,  the  master  having  the  means  of 
communication  with  the  owner,  no  such  absolute  necessity 
existed  as  to  authorize  him  to  pledge  the  ship  without 
communication  with  the  owner,  and  the  bond  was  declared 
void  (o). 

DCCCXXVII.  The  following  case  of  the  Milford  pro- 


of  an   English  vessel  by  the  master  at  Savannah  was  sustained). — 
Sivahey,  Adm.  Rep.  p.  145. 

In  the  cases  of  the  Bonita  and  the  Charlotte  (1860),  the  sales  were 
set  aside. — Lush.  Adm.  Bep.  p.  252. 

[{nn)  As  to  Law  governing  the  right  of  a  master  to  hypothecate, 
see  Cargo  ex  Hamburg,  Br.  ct-  Lush.  p.  253,  and  Messina  v.  Fetro- 
cocchino,  L.  R.  4  P.  C.  C.  p.  144.  The  Gaetano  e  Maria,  L.  R.  7  P.  D. 
pp.  1  and  137.] 

(o)  The  Oriental,  [or  Wallace  v.  Fielden]  (1851),  7  Moore,  P.  C.  Rep. 
p.  398. 

See  also  TJie  Buonaparte,  8  Moore,  P.  C.  Rep.  p.  459. 
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sents  a  remarkable,  and  perhaps  questionable,  application 
of  the  statute  law  (_p)  of  England  to  an  American  ship  : — 

A  subject  of  the  United  States  shipped  at  San  Francisco, 
as  second  mate,  on  board  an  American  ship  on  a  voyage  to 
the  United  Kingdom.  During  the  voyage  he  became 
master.  On  his  arrival  in  this  country  he  proceeded  against 
the  freight  for  his  v^ages  as  master.  An  appearance  was 
given  for  the  owners,  under  protest,  that  by  the  American 
law  the  master  had  no  lien  on  the  freight  for  wages.  It 
was  holden  that  this  was  a  question  of  remedy,  and  must 
be  governed  by  the  lex  fori,  and  that,  as  there  was  nothing 
to  show  an}^  special  contract,  the  master  was  entitled  to  all 
the  remedies  which,  the  law  of  this  country  affords  in  a  case 
of  wages.     The  protest  was  overruled,  with  costs  (g). 

DCCCXXVIII.  When  the  preservation  of  the  ship  has 
required  the  throwing  overboard  or  sacrifice  of  a  portion  of 
the  goods,  equity  demands  that  a  general  contribution  be 
made  by  all  towards  a  loss  sustained  by  some  for  the 
benefit  of  all ;  and  this  is  called  in  England  by  the  name 
of  General  Average  (r). 


{p)  See  express  provision  in  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104_,  s.  290),  as  to  a  conflict  of  laws  in  certain  cases. 

[Confiict  of  Laws. — Sec.  290.  "  If  in  any  matter  relating  to  any  ship, 
or  to  any  person  belonging  to  any  ship,  there  appears  to  be  a  conflict  of 
laws,  then,  if  there  is  in  the  third  part  of  this  act  any  provision  on  the 
subject  which  is  hereby  expressly  made  to  extend  to  such  ship,  the 
case  shall  be  governed  by  such  provision  ;  and  if  there  is  no  such 
provision  the  case  shall  be  governed  by  the  law  of  the  place  in  which 
such  ship  is  registered."] 

(q)  The  Milford  (1858),  Swahey,  Adm.  Rep.  p.  362. 

(r)  According  to  the  English  Law,  "  All  loss  which  arises  in  conse- 
quence of  extraordinary  sacrifices  made,  or  expenses  incurred,  for  the 
preservation  of  the  ship  and  cargo,  come  within  general  average,  and 
must  be  borne  proportionably  by  all  who  are  interested." — Birkley  v. 
Presgrave,  1  J^ast,  Rep.  p.  220. 

It  has  been  decided  by  the  English  Courts,  that  a  claim  for  contri- 
bution to  general  average  arises  only  where  a  part  of  the  cargo  is 
sacrificed  for  the  preservation  of  the  ship  and  the  rest  of  the  cargo 
from  an  impending  danger,  not  where  a  part  of  the  cargo  is  sold  to 
raise  money  at  a  port  to  which  the  ship  has  put  back  for  the  repair  of 
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The  law  on  this  subject  was  transplanted  from  the  mari- 
time code  of  Rhodes  into  the  Roman  Law,  as  follows : — 
"  Lege  Rhodia  cavetur  nt,  si  levandse  navis  gratia  jactus 
"  mercium  factus  sit,  omnium  contributione  sarciatur,  quod 
"pro  omnibus  datum  est"  (s). 

The  principle  of  this  rule  has  been  adopted  by  all  com- 
mercial nations,  but  with  considerable  variation  in  practice 
as  to  the  kind  of  losses  which  demand  its  application,  and 
as  to  the  nature  of  the  interests  compellable  to  contribute. 
The  question,  therefore,  may  arise,  and  has  arisen,  what 
Law  ought  to  bind  the  underwriters  to  reimburse  a  con- 
tribution exacted  in  a  foreign  port  {t).  The  English  cases 
have  established  the  following  two  propositions  : — 

(1.)  With  respect  to  what  Law  shall  govern  the  con- 
struction of  the  insurance  covenant  as  to  what  is  general 
average.  In  former  editions  of  this  work  it  was  stated 
that  it  had  been  decided,  after  much  doubt  and  considera- 
tion, that  the  insurer  of  goods  to  a  foreign  state  is  nob 
liable  to  indemnify  the  assured,  though  a  subject  of  that 
state,  who  has  been  obliged  by  a  decree  of  a  competent  court 
of  that  state  to  pay  a  contribution  as  for  general  average, 
which  by  the  law  of  England  is  not  general  average,  unless 
it  be  proved  as  a  fact  in  the  case  that  the  assured  and  insurer 
contemplated  in  their  contract  the  general  usage  amongst 
merchants,  or  the  usage  of  the  port  in  which  the  general 
average  was  struck  (u).  The  United  States  cases  are  in 
accordance  with  this  doctrine  (x). 

damage  incurred  by  ordinary  perils  of  the  sea. — Hallett  v.  Wigram, 
(1850),  9  Manning  <£■  Scott,  Common  Bench  Rep.  p.  580. 

(s)  Dig.  lib.  xiv.  t.  ii.  1. 

(t)  This  point  seems  to  have  escaped  the  attention  of  Story  in  his 
Conflict  of  Laws. 

(u)  Park  on  Insurance^  chap.  xxii.  p.  900. 

Power  V.  Whitmore  (leading  case  on  this  point),  1815,-  4  Maule  dc 
Sel.  Rep.  p.  149  [discussed  in  Ativood  v.  Sellar,  L.  B.  5  Q.  B.  D.  p.  286.] 

.Newman  v.  Cazalet^  Park,  uhisup.  [Greer  v.  Poole.,  L.  B.  5  Q.  B.  D. 
p.  272.] 

(x)  Schmidt  V.  United  Ins.  Co.  1  Johnson  (Sup.  Ct.  of  New  York) 
Bep.  p.  249.     [See  Arnonld  on  Marine  Insurance,  pt.  iii.  ch.  iv.] 
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This  principle,  however,  seems  to  have  been  reversed 
in  the  important  case  of  Dent  v.  8mith  (y),  which  has 
been  since  more  than  once  approved  of  hj  the  English 
courts. 

In  that  case  the  plaintiflPs  effected  a  policy  of  insurance 
in  London  with  the  defendants,  on  "  five  boxes  of  bar-gold, 
"  in  the  ship  called  the  Dutchman,  at  and  from  London  to 
"  Constantinople,  including  all  risks  from  the  Bank  of 
"  England  until  safely  delivered  to  the  consignees  at  Con- 
"  stantinople."  [At  the  time  of  the  insurance  the  ship 
was  English,  but  next  day  she  was  transferred  to  Eussian 
owners  and  became  a  Russian  ship.]  The  perils  insured 
against  were  the  usual  perils,  including  those  of  the  seas, 
with  the  usual  suing  and  labouring  clause.  The  ship  sailed 
with  the  gold  and  other  cargo  on  board,  and  was  stranded  in 
Turkish  territory,  about  100  miles  from  Constantinople,  and 
within  the  jurisdiction  of  that  port.  The  gold  was  im- 
mediately landed  by  the  captain,  and  deposited  with  the 
Eassian  consul;  and  the  consignees  were  compelled,  in 
order  to  obtain  it,  to  make  a  deposit  of  20  per  cent,  upon  the 
gold,  as  security  for  the  payment  of  any  sum  that  might  be 
awarded  against  them,  as  average  or  salvage  expenses,  by 
the  Eussian  consular  court.  In  Turkish  territory,  by 
capitulations  with  the  Great  Powers,  all  matters  touching 
ships  and  their  cargoes  are  decided  by  the  consular  court  of 
the  country  to  which  the  ship  belongs.  After  the  gold  had 
been  landed,  operations  were  commenced  to  get  the  vessel 
off,  which  proved  ineffectual.  But  most  of  the  cargo  was 
saved,  and  many  parts  of  the  fittings  of  the  ship.  According 
to  the  practice,  the  Eussian  consul  appointed  a  curator  of 
the  wreck  ;  and  three  persons  were  appointed  by  the  Eus- 
sian consul  to  decide  upon  the  average  to  be  paid  by  all 

Lenox  v.   United  Ins.  Co.  3  Jolmsonh  Cases,  p.  178. 

Shiff  V.  Louisiana  State  Ins.  Co.  6  Martin,  (Louisiana)  Rep.  N.  S. 
p.  629. 

(y)  L.  R.  4  Q.  B.  p.  414.  [Cf.  Harris  v.  Scaramanga,  L.  R.  7  C.  P. 
p.  481.     Messina  v.  Petrococchino,  L.  R.  4  P.  C.  C.  p.  144,] 
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parties  concerned.  Thej  found  it  not  a  case  of  average,  but 
a  case  of  salvage ;  and  they  awarded  that  the  cargo,  includ- 
ing the  gold,  must  contribute  to  the  expenses  in  certain 
proportions,  according  to  the  value,  and  this  threw  by  far 
the  greater  part  of  the  expenses  on  the  gold.  The  agents  of 
the  plaintiffs  and  defendants  protested  against  the  award, 
as  the  gold  had  been  landed  before  any  of  the  operations 
had  been  commenced ;  but  the  award  was  ratified  by  the 
Eussian  Minister  at  Constantinople,  and  no  notice  of  appeal 
to  the  court  at  St.  Petersburg  having  been  lodged  within 
eight  days,  it  became  a  definitive  judgment  binding  on  all 
parties.  [Had  the  ship  remained  English,  the  expenses 
would  have  been  adjusted  according  to  English  Law,  and 
less  would  have  been  charged  against  the  gold.] 

The  plaintiffs,  having  been  thus  obliged  to  pay  the  sum 
awarded  against  the  gold,  brought  an  action  to  recover  a 
proportionate  part  of  it  from  the  defendants,  as  a  partial 
loss  by  the  perils  insured  against. 

It  was  holden  that  it  was  unnecessary  to  go  into  the 
question  of  whether  or  not  the  judgment  of  the  Russian 
consular  court  was  strictly  according  to  the  law  adminis- 
tered in  that  court ;  the  ship  having  been  wrecked,  the 
consequence  was  that  the  gold  had  got  into  the  hands  of 
the  Russian  authorities,  and  in  order  to  get  it  back,  the 
plaintiffs  had  been  compelled  to  pay  the  sum  claimed,  and 
this  was  the  immediate  consequence  of  the  wreck,  and  the 
plaintiffs  were  therefore  entitled  to  recover  the  money  as  a 
loss  by  perils  of  the  sea.  It  was  further  holden  that  the 
plaintiffs  had  done  all  that  a  reasonable  uninsured  owner 
would  have  done,  and  were  not  bound  to  have  appealed  to 
the  court  at  St.  Petersburg. 

(2.)  In  cases  of  admitted  general  average,  England,  in 
conformity  with  the  maritime  laws  and  usages  of  all 
nations  {z),  holds  that  the  place  of  the  ship's  destination. 


(z)  [Arnould  on  Marine  Insurance^   pt.   iii.  ch.  iv.   vol.  ii.  p.  910 
(ed.  1887).] 
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or  delivery  of  her  cargo,  is  the  place  at  which  the  average 
is  to  be  adjusted. 

This  adjustment  must  be  made  conformably  to  the  Law 
of  that  place. 

When  so  made  it  will  be  conclusive  as  to  the  items,  as 
well  as  to  the  apportionment  thereof  upon  the  various  in- 
terests, although  it  may  be  different  from  what  the  English 
Law  would  have  made,  if  the  -adjustment  had  been  settled 
in  an  English  port  (a). 

DCCCXXYIII.A.  [The  attempts  which  have  been  made 
to  obtain  the  consent  of  all  maritime  nations  to  one  system 
of  rules  regulating  General  Average,  the  formation  of  the 
York- Antwerp  rules,  and  their  very  general  adoption  will  be 
found  fully  set  forth  in  the  pages  of  Dr.  Wendt's  work  (a a).] 

DCCCXXIX.  The  general  Law  of  the  United  States 
upon  the  subject  of  the  power  of  the  master  is  clearly 
stated  in  the  two  following  extracts  from  the  judgments 
of  their  Supreme  Court : 

"  It  is  true,"  it  is  said  in  one  of  these  judgments,  "  the 
"  master  of  a  steamboat,  like  other  agents,  has  not  an  un- 
"  limited  authority.  He  is  the  agent  of  the  owner,  to  do 
"  only  what  is  usually  done  in  the  particular  employment 
''  in  which  he  is  engaged.  Such  is  the  general  result  of  the 
"authorities  (6).    But  different  employments  may,  and  do, 

(a)  Simonds  v.  White,  2  Barn,  dh  Ores.  Bep.  p.  805.  [Cf.  Lloyd  v. 
Guibert,  L.  B.  1  Q.  B.  p.  115.] 

Dalglish  v.  Davidson  (1824),  5  Bowling  (b  B.  Bep.  p.  6. 

Tudor"* s  Leading  Cases  on  Maritime  and  Mercantile  Law.  Notes  on 
Birldey  v.  Presgrave,  1  ^ast,  Bep.  p.  220. 

See  77ie  Copenhagen,  1  C.  Bob.  Adm.  Bep.  at  p.  293. 

Journal  du  Droit  Intern.  Pr.  vol.  i.  p.  133,  German  decision, 
1872  :  Le  port  de  destination,  ou  autrement  dit,  celui  oil  le  voyage 
s'acheve,  est  le  port  du  reglement  des  avaries. 

[Mauie  (h  Pollock,  Law  of  Merchant  Shipping,  vol.  ii.  chap.  vi. 
part  ii.  (p.  436  in  4th  edit.)] 

\(aa)  Papers  on  Maritime  Legislation  (3rd  ed.),  pp.  1-294.] 

(6)  See  Smith's  Mercantile  Law,  book  i.  ch.  iv.  section  4. 

Grant  v.  Norway,  10  Com.  Bench  Bep.  pp.  686-689. 

Pope  V.  Niclcerson,  3  Story^s  Bep.  p.  475. 

Citizens^  Bank  v.  Nantucket  Steamboat  Co.  2  Ibid.  p.  16. 
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"have  different  usages,  and,  consequently,  confer  on  the 
"master  different  powers.  And  when,  as  in  this  case,  a 
''  usage  appears  to  be  general,  not  unreasonable  in  itself, 
"  and  indirectly  beneficial  to  the  owner,  we  are  of  opinion 
"  that  the  master  has  power  to  act  under  it,  and  bind  the 
"owner"  (c). 

In  the  other  case  the  judges  of  the  Supreme  Court  say — 
"  Upon  the  first  question,  we  have  no  doubt  that  there 
"  may  be  cases  in  which  the  contract  of  the  captain  in  re- 
"  lation  to  the  amount  of  salvage  to  be  paid  to  the  salvors, 
"  or  his  agreement  to  refer  the  question  to  arbitrators, 
"  would  bind  the  owners.  In  limes  of  disaster  it  is  always 
"  his  duty  to  exercise  his  best  judgment,  and  to  use  his 
"  best  exertions  for  the  benefit  of  the  owners  of  both  vessel 
"  and  cargo ;  and  when,  from  his  situation,  he  is  unable  to 
"  consult  them  or  their  agent,  without  an  inconvenient 
"  and  injurious  delay,  it  is  in  his  power  to  compromise  a 
"  question  of  salvage;  and  he  is  not  bound  in  all  cases  to 
"  wait  for  the  decision  of  a  Court  of  Admiralty.  So,  too, 
"  when  the  salvage  service  has  not  been  important,  and  the 
"  compensation  demanded  is  a  small  one,  it  may  often  be  the 
"  interest  of  the  owners  that  the  amount  should  be  settled 
"  at  once  by  the  captain,  and  the  vessel  proceed  on  her 
"  voyage,  without  waiting  even  a  day  for  the  purpose  of 
"  consulting  them.  Bat  in  all  such  cases,  unless  the  acts 
"  of  the  captain  are  ratified  by  the  owners,  his  conduct  will 
"  be  carefully  watched  and  scrutinized  by  the  court,  and  his 
"  contracts  will  not  be  regarded  as  binding  upon  the  parties 
"  concerned,  unless  they  appear  to  have  been  hondfide,  and 
"  such  as  a  discreet  owner,  placed  in  the  like  circumstances, 
"  would  probably  have  made.  If  he  settles  the  amount  by 
"  agreement,  those  who  claim  under  it  must  show  that  the 
"  salvage  allowed  was  reasonable  and  just.  If  he  refers  it 
"  to  arbitrators,  those  who  claim  the  benefit  of  the  award 


(c)  The  Steamboat  New  World  v.  King,  [16  Hoivard,{Sup.  Ct.  U.S.A.) 
Bep.  at  pp.  473  474  ;  and]  21  Cnrteis,  Bep.  p.   260. 
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"  must  show  that  the  proceedings  were  fair,  and  the  referees 
"  worthy  of  the  trust  "  {d). 

DCCCXXX.  We  have  now  to  consider  the  right  known 
to  English  lawyers  as  the  right  of  Stoppage  in  transitu,  in 
its  application  to  cases  in  which  foreigners  are  concerned. 
According  to  the  Roman  Law,  a  contract  of  sale  worked  a 
jus  ad  rem,  but  did  not,  by  the  mere  effect  of  consent,  as  in 
England  (e),  work  a  jus  in  re,  a  transference  of  the  property 
(dominium)  in  the  thing  sold :  "  qui  nondum  rem  emptori 
"  tradidit  adhuc  ipse  dominus  est."  And  again,  "  tra- 
"  ditionibus  .  .  .  dominia  rerum,  non  nudis  pactis,  trans- 
"  feruntur  "  (/).  It  was  a  necessary  result  of  this  maxim 
that  either  party  might  withhold  performance  of  his  obli- 
gation on  the  other  becoming  unable  to  perform  his  part. 

The  Law  of  continental  Europe  adopted,  pretty  gene- 
rally, the  rule  that  a  seller  was  entitled,  in  all  cases,  and 
even  after  actual  delivery,  to  have  restitution  of  his  goods, 
if  unchanged  in  form,  and  capable  of  being  distinguished 
from  the  stock  of  the  buyer.  The  Scotch  Law  allowed 
restitution  to  the  seller,  on  the  ground  of  presumptive  fraud, 
within  three  days  of  the  bankruptcy  of  the  buyer.  This 
right  of  the  seller,  according  to  continental  Law,  was  called 
the  right  of  Bevendication  (ff)' 

(d)  Houseman  v.  The  Schooner  North  Carolina,  15  Peters  (Siq). 
Ct  U.S.A.)  Bep.  at  p.  45. 

(e)  Subject  to  a  lien,  while  undelivered,  for  the  price. 

(/)  Instit.  lib.  iii.  t.  xxiii.  (or  xxiv.)  3.     Cod.  lib.  ii.  t.  iii.  20. 

(ff)  Portula,  Dizionario  di  Diritto  e  di  Economia,  tit.  Revendi- 
cazione. 

Savigny  (_R.  R.  viii.  s.  374  D)  speaks  of  the  right  of  the  seller  to 
resile  from  the  agreement  or  retract,  ( ' '  das  Recht  des  RilcMritts  his  zur 
vollzogenen  Ucbergahe ")  before  complete  delivery,  as  contrary  to  the 
Common  Law  ;  but,  according  to  many  local  laws,  in  the  case  of 
immoveables,  the  right  depends  on  the  lex  rei  sitx. 

Thol,  Handelsrecht,  vol.  i.  p.  288,  §  69. 

Bassevi,  Annotazione  at  Codice  Civile  Austriaco,  §§  366-375. 

Merlin,  Rep.  Revendication,  I. 

Code  Civil,  arts.  1612,  1613.     Rogron,  ad  loc.  (p.  723,  edit.  1828). 

Blume,  Deutsches  Privatrecht,  p.  136,  s.  174. 
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DCCCXXXI.  A  right  closely  analogous  to  that  of 
revendication  was  introduced,  by  the  reason  of  the  thing 
and  the  exigencies  of  commerce,  into  England  at  the 
end  of  the  seventeenth  century,  and  into  Scotland  at  the 
end  of  the  eighteenth  century ;  it  was  called,  and  is  now 
universally  known  as,  the  right  of  Stoppage  in  transitu  (g). 
It  has  been  adopted  by  France  in  her  Code  de  Commerce 
in  the  place  of  the  old  Revendication  (h), 

"  The  law  "  (Lord  Wensleydale  observed,  in  a  leading 
case  on  this  subject)  "is  clearly  settled,  that  the  unpaid 
"  vendor  has  a  right  to  retake  the  goods  before  they  have 
"  arrived  at  the  destination  originally  contemplated  by  the 
"  purchaser,  unless  in  the  meantime  they  have  come  to  the 
"  actual  or  constructive  possession  of  the  vendee.  If  the 
"  vendee  take  them  out  of  the  possession  of  the  carrier  into 
"his  own  before  their  arrival,  with  or  without  the  consent 
"  of  the  carrier,  there  seems  to  be  no  doubt  that  the  transit 
"  would  be  at  an  end ;  though,  in  the  case  of  the  absence  of 
"  the  carrier's  consent,  it  may  be  a  wrong  to  him,  for  which 
"  he  would  have  a  right  of  action.  This  is  a  case  of  actual 
"  possession,  which  certainly  did  not  occur  in  the  present 
"  instance.  A  case  of  constructive  possession  is,  where  the 
"  carrier  enters  expressly,  or  by  implication,  into  a  new 
"  agreement,  distinct  from  the  original  contract  for  carriage, 
"  to  hold  the  goods  for  the  consignee  as  his  agent ;  not  for 
"  the  purpose  of  expediting  them  to  the  place  of  original 
"  destination,  pursuant  to  that  contract,  but  in  a  new 


(g)  Surge,  Comm.  vol.  iii.  pp.  532  et  seq.^  p.  770. 

Storij,  ss.  401,  402. 

BelVs  Comm.  book  ii.  part  iii.  chap.  ii.  sect.  ii.  (edit.  1870). 

(h)  The  Code  de  Commerce,  liv.  iii.  t.  i.  chap.  x.  "De  la  reven- 
dication," contains,  among  other  provisions,  the  following  : — 

Art.  676.  ["  Pourront  etre  revendiquees  les  marchandises  ex- 
pedites au  failli,  tant  que  la  tradition  n'en  aura  point  ete  effectuee 
■dansses  magasins,  ou  dans  ceux  du  commissionnaire  charge  de  les  vendre 
pour  le  compte  du  failli." 

The  Italian  Commercial  Code  (Art.  802-808)  contains  similar 
provisions.] 

X  X  2 
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"  cliaracter,  for  the  purpose  of  custody  on  his  account,  and 
"  subject  to  some  new  or  further  order  to  be  given  to 
"him"  {i), 

DCCCXXXII.  The  Eight  of  stoppage  in  transitu  is, 
Lord  Stowell  (k)  observed,  not  only  "  the  doctrine  of  the 
"  Law  of  England,"  but  "  the  general  expression  of  the 
"  mercantile  Law  on  the  subject,"  The  consignor  has 
what  Lord  Mansfield  called  "  a  proprietary  lien  "  upon 
goods  in  transitu  for  which  payment  has  not  been  received. 
This  doctrine  was  transplanted  from  the  lex  mercatoria  into 
the  Common  Law  of  England.  Great  doubt  and  dispute 
have  prevailed,  and,  perhaps,  still  do  prevail,  as  to  whether 
this  right  of  stoppage  amounts  to  a  rescinding  of  the  con- 
tract, or  to  a  mere  extension  of  the  doctrine  of  the  seller's 
lien  upon  the  thing  sold  (kh), 

DCCCXXXTII.  It  may  be  well  to  state  that  the  Eng- 
lish decisions  appear  to  have  established  the  following 
propositions  as  incident  to  this  right : 

a.  The  right  of  stoppage  in  transitu  can  only  be 
exercised  by  a  vendor,  or  person  standing  in  the  position 
of  a  vendor,  of  goods  (l) . 

/3.  The  right  is  limited  to  cases  in  which  the  bank- 
ruptcy or  insolvency  of  the  vendee  has  taken  place.  A 
partial  payment  by  the  vendee  does  not  [defeat]  the 
right  (m). 


(i)  Whitehead  v.   Anderson,    Tudorh  Leading  Cases  on  Mercantile 
and  Maritime  Law  (3rd  edit.),  p.  425  ;  s.c.  9  Meeson  cfc  Welshy,  Eep 
p.  518. 

(k)  The  Constantia,  6  C.  Rob.  Adm.  Rep.  pp.  325-6.  Lord  Stowell 
referred  to  Emerigon,  Assurances,  tome  i.  pp.  323,  324,  chap.  xi. 
sect.  iii. ,  as  showing  that  the  Vendeur  primiiif  might  protect  himself 
against  non-payment  by  seizure  of  the  goods^  but  this  is  perhaps  not  so 
much  a  right  of  stoppage  in  transitu  as  the  right  of  revendication. 

[(kk)  See  Smith,  Merc.  Law,  book  iv.  ch.  i.,  and  Smith's  Leading 
Ca.  vol.  i. ,  Notes  to  Lickbarrow  v.  Mason.] 

(I)  Tudor's  Leading  Cases  on  Maritime  and  Mercantile  Law  (3rd 
edit.),  p.  429. 

(m)  lb.  pp.  432,  433. 
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7.  As  a  general  rule  the  transitus  is  not  at  an  end  until 
the  goods  arrive  at  the  actual  or  constructive  possession 
of  the  consignee ;  during  this  period,  the  vendor's  right 
of  stoppage  [continues]  (w) . 

B,  Notice  on  the  part  of  the  vendor  by  himself  or  agent 
to  the  carrier  not  to  deliver  the  goods,  suffices  to  cause 
the  [vendor's  lien  upon  them  for  the  unpaid  purchase 
money]  to  attach  (0). 

s.  The  better  opinion  seems  to  be  that  the  effect  of  the 
exercise  of  the  right  is  merely  to  replace  the  vendor  in 
the  same  position,  as  if  he  had  not  parted  with  the 
possession  of  the  goods,  and  not  to  rescind  the  contract ; 
but  the  point  cannot  be  said  to  have  been  decided  {p). 

f.  The  right  of  stoppage  may  be  defeated  [where  the 
vendee,  being  with  the  vendor's  assent  in  possession  of  a 
bill  of  lading  representing  the  goods,  transfers  such  bill 
to  a  third  person  bond  fide]  {q). 

DCCCXXXiy.  What  Law  is  to  decide  as  to  whether 
this  right  of  stoppage  exists  or  not  ?  The  lex  loci  con- 
tractus, Mr.  Burge  says  (r),  relying  on  Casaregis  (s),  and 
on  decisions  in  the  English  {t)  and  United  States 
Courts  (u).  It  is  a  lien.  Story  (x)  says,  which  "  having 
"  once  attached  rightfully  in  rem,  ought  not  to  be  dis- 
"  placed  by  the  mere  change  of  local  situation  of  the 
"  property." 

(n)  Tudor'' s  Leading  Gases  on  Maritime  and  Mercantile  Law  (3rd 
edit.),  p.  434. 

(0)  16.  p.  450. 

Ip)  Ih.  p.  454. 

(g)  Ih.  p.  455. 

(r)  Burge^  Comm,.  vol.  iii.  pt.  ii.  chap.  xx.  p.  770. 

(s)  De  Commercio^  Disc.  179,  num.  47-55. 

(t)  Inglis  V.  Usherivood,  1  East,  Bep.  p.  513.  In  this  case  the  right 
of  stoppage  in  transitu  was  holden  to  be  governed  by  Russian,  mate- 
rially different  from  English,  Law,  and  it  was  enforced  against  English 
creditors  ;  but  the  circumstances  were  peculiar,  the  lien  was  Russian, 
and  enforced  in  Russia. 

(u)   Whiston  v.  Stodder,  8  Marti.i,  {Louisiana)  Bep.  pp.  133-135. 

(x)  S.  402  ;  see,  too,  BelVs  Comm.  ubi  sup.  (edit.  1870,  vol.  i.  p.  237). 


678       JUS    GENTIUM — PRIVATE    INTERNATIONAL    LAW. 

The  reason  of  the  thing  seems  to  be  in  favour  of  these 
opinions. 

In  a  case  determined  by  the  tribunal  of  the  German 
Empire,  merchandise  sent  from  Bohemia  to  London  fell 
into  the  hands  of  an  agent  for  transmission  {expediteur  de 
Hamburg)  at  Hamburg  at  the  moment  when  the  consignee 
(le  destinataire  de  Londres)  became  bankrupt.  The  con- 
signor thereupon  claimed  a  right  of  stoppage  in  transitu 
[une  demande  en  revendication)  against  the  transmission 
agent  at  Hamburg.  The  latter  maintained  that  he  had  a 
right  of  detention  as  a  set-off  against  debts  due  to  him 
from  the  London  consignee.  The  tribunal,  taking  the 
laws  of  Hamburg  as  its  basis,  decided  against  the  Ham- 
burg claimant  (?/). 

DCCCXXXIV.A.  Upon  the  analogous  question  of 
demanding  back  goods  before  the  vessel,  on  board  of 
which  they  were  put,  had  sailed,  the  following  English 
case  is  important. 

Count  for  freight,  payable  in  advance  at  L.  two 
months  after  the  ship  should  sail,  for  goods  placed  on 
board  plaintiff's  ship,  there  to  be  carried  on  a  voyage  to  P. 

Plea  :  that,  after  a  reasonable  time  for  sailing, 
and  a  reasonable  time  before  the  ship  sailed,  defendant 
demanded  back  his  goods  at  L.,  and  plaintiff  would  not 
re-deliver  them.  Eeplication:  that  the  captain  had 
signed  bills  of  lading  making  the  goods  deliverable  at 
P.  to  D.  or  assigns,  and  had  delivered  these  bills  of  lading 
to  defendant,  and  that  defendant  had  transmitted  one  of 
them  to  D.  at  P.  before  he  demanded  the  goods  back. 
That  defendant  would  not,  when  he  demanded  back  his 
goods,  restore  the  bills  of  lading,  or  indemnify  the  plaintiff 
against  those  who  might  become  holders  of  them  and 
claim  the  goods  at  P.      Eejoinder :    that   D.   was,   and 


(y)  "  Cette  decision,  fortement  motivee,  est  d'une  importance  toute 
particuliere  en  raison  du  caractere  international  du  Bight  of  Stopjnige  " 
(Journal  du  Droit  Liter.  Prive,  vol.  i.  p.  131). 
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plaintiff  knew  he  was,  only  agent  for  defendant,  and 
having  no  interest  in  the  bills  of  lading. 

On  demurrer  it  was  holden,  that  a  person  who  has 
shipped  goods  on  a  general  ship  is  not  entitled  at  pleasure 
to  demand  them  back  without  payment  of  the  freight; 
and  that  the  plea  did  not  show  such  a  delay  in  the  sailing 
of  the  ship  as  to  be  a  breach  of  contract  on  the  part  of 
plaintiff,  and  therefore  that  it  was  not  necessary  to  decide 
whether  such  a  delay  would  have  been  a  defence  to  the 
action ;  the  plea  being  bad  at  all  events.  It  was  also 
holden  that  the  replication  was  good,  and  that  the 
rejoinder  was  no  answer,  inasmuch  as  plaintiff  might  be 
liable  to  an  assignee  of  D.  if  the  goods  were  not  forth- 
coming at  P.  (z), 

DCCCXXXIV.B.  Some  miscellaneous  points  may  be 
mentioned  before  this  chapter  is  closed — one  as  to  a  ship 
being  prevented  by  the  Queen's  enemies  from  fulfilling 
her  contract. 

The  Declaration  stated  that  plaintiff  and  defendant 
agreed  by  charter-party  that  plaintiff's  ship  should  proceed 
to  Odessa,  and  there  load  from  defendant's  agent  a  cargo 
of  specified  goods,  and  therewith  proceed  home — a  speci- 
fied number  of  running  days  to  be  allowed  for  loading 
and  unloading,  and  ten  days  for  demurrage  after  the  lay- 
ing days ;  that  the  ship  proceeded  to  Odessa ;  that  the 
time  for  loading  had  elapsed,  but  defendant  made  default 
in  loading. 

Plea :  that,  after  the  vessel  proceeded  to  Odessa,  and 
before  the  alleged  breach  of  contract,  war  was  declared  by 
the  Queen  against  the  Emperor  of  Russia,  and  war  had 
ever  since  existed  between  this  kingdom  and  Russia,  of 
which  plaintiff  and  defendant  had  notice  before  the 
alleged  breach ;  that  Odessa  was  part  of  the  Empire  of 
Russia ;  and  plaintiff  and  defendant  were  subjects  of  this 
kingdom,  and  not  of  Russia ;  that  the  ship  was  a  registered 

(z)  Tindall  v.  Taylor  (1854),  4  EVis  ^h  Blackburn,  Rep.  p.  219. 
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British  ship,  and  no  license  from  the  Queen  could  be  ob- 
tained for  loading  the  ship  at  Odessa;  that  defendant 
could  not  have  procured  a  cargo  or  loaded  the  ship  as 
agreed,  nor  could  plaintiff  have  received  such  cargo,  with- 
out trading  or  corresponding  with  the  enemy.  Issue  on 
this  plea. 

It  was  proved  that  the  master  was  directed  by  defend- 
ant to  apply  to  defendant's  agent  M.  at  Odessa.  War 
between  England  and  Russia  was  first  known  at  Odessa 
on  April  1,  1854,  which  was  before  the  expiration  of  the 
running  days.  M.,  before  April  1,  repeatedly  told  the 
master  that  he  should  be  unable  to  procure  a  cargo,  owing 
to  a  Russian  prohibition  ;  and  he  also  endeavoured  to 
persuade  the  master  to  quit  Odessa  without  a  cargo,  upon 
certain  terms  inconsistent  with  the  charter-party.  The 
master  continued  to  demand  a  cargo  till  after  April  1,  and 
on  a  later  day,  but  before  the  expiration  of  the  running 
and  demurrage  days,  left  Odessa  in  ballast. 

On  appeal  from  the  Court  of  Queen's  Bench,  it  was 
ruled  by  the  Court  of  Exchequer  Chamber,  affirming  the 
judgment  of  the  Queen's  Bench,  that  the  plea  was 
proved  {a). 

DCCCXXXIV.c.  Another  miscellaneous  point  is  the 
following : — 

It  has  been  ruled  that  the  Law  of  England  does  not 
apply  to  goods  on  board  a  foreign  ship  bound  for  but  not 
reaching  England. 

In  Gammell  v.  Sewell,  Lord  Chief  Justice  Cockburn 
said, — that  though  the  goods  were  the  property  of  English 
owners,  yet,  as  they  never  were  on  board  a  British  ship, 
and  never  reached  British  territory,  the  Law  of  England 
never  attached  to  them,  and  therefore  could  not  apply  to 
the  case  (?>). 


(a)  Reid  v.  Hosklns  (1856),  G  Ml  dc  Blachh.  Rep.  p.  953. 

(6)  Gammell  v.  Sewell  (I860),  5  Hurl,  dc  Norm.  Rep.  at  pp.  746  7. 
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DCCCXXXIY.D.  Upon  the  question  as  to  what  is  a 
safe  port,  the  following  English  decision  is  important : — 

The  defendants  chartered  a  ship  to  proceed  from  Eng- 
land to  a  "  safe  port "  in  Chili,  with  leave  to  call  at 
Valparaiso,  On  her  arrival  at  Valparaiso,  the  charterers' 
agent  named  the  port  of  Carrisal  Bajo  as  the  port  of  dis- 
charge, and  directed  the  master  to  proceed  thither.  At 
the  time  Carrisal  Bajo  was  named  as  the  port  of  dis- 
charge, that  port  was  closed  by  order  of  the  Chilian 
Government,  and  the  ship  could  not  proceed  thither  with- 
out confiscation.  The  ship  was  consequently  detained  for 
some  time  at  Valparaiso,  and,  on  the  port  being  opened, 
sailed  for  Carrisal  Bajo,  and  there  discharged  her  cargo. 
It  was  holden,  that  the  charterers  were  liable  in  damages 
to  the  shipowner  for  the  detention  of  the  ship  at  Valparaiso, 
as  they  had  not  named  a  "  safe  port  "  within  the  meaning 
of  the  charter-party  (c) . 

In  the  case  of  the  Teutonia  (d),  the  vessel, which  was  a 
Prussian  ship,  was  chartered  to  bring  a  cargo  from  South 
America  to  Falmouth,  for  orders  to  a  safe  port  in  Great 
Britain,  or  on  the  Continent,  between  Havre  and  flam- 
burg.  One  of  the  excepted  perils  of  the  bills  of  lading, 
which  were  in  English  form,  was  "  the  Queen's  enemies." 
The  vessel  arrived  at  Falmouth  on  July  10,  1870,  at  a 
time  when  the  war  between  France  and  Prussia  was  ap- 
parently imminent,  and  the  next  day  was  ordered  to 
Dunkirk,  in  France.  Off  Dunkirk  she  was  informed,  en 
the  16th,  by  a  pilot,  that  war  had  broken  out.  She  sailed 
away  to  the  Downs,  [and  anchored  there  on  the  17th, 
which  was  a  Sunday  ;]  her  master  telegraphed  for  orders 
on  the  18th,  and  was  told  on  the  19th  not  to  go  into 
Dunkirk.  [She  at  once  put  into  Dover,  and  on  the  same 
day  war  was  formally  declared  by  France.]  It  was  holden 
that  the  master  was  justified,  upon  the  information  he 


(c)  Ogderi  v.  Graham  (1861),  1  Best  cC-  Smith,  Rep.  p.  773. 

(d)  L.  E.  3  Adm.  p.  394. 
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received,  in  taking  a  reasonable  time  to  make  inquiries  as 
to  the  war,  and  was  not  bound,  after  it  bad  broken  out, 
to  enter  Dunkirk.  The  plain ti£Fs,  who  were  the  owners 
of  the  cargo,  demanded  it,  after  the  19th,  at  Dover,  where 
the  vessel  [had  remained,  but  made  no  definite  offer]  to 
pay  any  freight.  They  were  refused,  and  then  arrested  the 
ship.  The  Admiralty  Court  held  that  they  were  bound, 
at  least,  to  pay  pro  rata  freight ;  the  Privy  Council  held 
that,  in  the  circumstances,  they  were  bound  to  pay  full 
freight ;  and  the  suit  was  therefore  dismissed. 

DCCCXXXIV.E.  In  the  Patria  (e),  another  case  arising 
out  of  the  Franco-German  war,  a  German  vessel,  bound  to 
deliver  a  cargo  at  Hamburg,  put  into  Falmouth  on  account 
of  sickness.  Being  there,  her  master  learnt  that  Hamburg 
was  blockaded  ;  and  the  vessel  stayed  at  Falmouth.  The 
blockade  was  shortly  afterwards  raised,  but  the  vessel 
remained  at  Falmouth,  for  fear  of  capture  from  cruisers  ; 
and  her  master  refused  to  give  delivery  [of  a  portion  of  the 
cargo  consigned  to  the  plaintiffs,  who  demanded  it  there, 
and  offered  to  pay  full  freight.]  It  was  holden  that  both 
the  refusal  of  the  master  to  proceed  after  notification  of 
the  raising  of  the  blockade,  and  his  refusal  to  deliver  the 
portion  of  the  cargo,  were  unjustifiable. 

In  the  Heinrich  (/),  the  San  Roman  (g),  and  the  Ex- 
press (h),  somewhat  similar  cases,  there  were  the  further 
excepted  perils  of  "  the  Queen's  enemies  and  restraint  of 
"  princes  and  rulers  ;  "  and  on  this,  and  on  the  particular 
facts,  the  delays  were  holden  justifiable. 


(e)  L.  R.  3  A  dm.  p.  436. 
(/)  Ibid.  p.  424. 
{g)  Ibid.  p.  583. 

(h)  Ibid.  597.   See  also  ITie  Wilhelm  Schmidt,  1  AsjnnalVs  Maritime 
Law  Cases,  p.  82  ;  and  Geipel  v.  Smith,  L.  B.  7  Q.  B.  p.  404. 
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CHAPTER   XLII. 

BILLS    OP    EXCHANGE    AND    PEOMISSORY   NOTES. 

DCCCXXXY.  2.  We  have  now  (a)  to  consider  the  rules 
of  Comity  with  respect  to  that  great  instrument  of  Com- 
merce, Negotiable  Paper ;  viz.  Bills  of  Exchange  {Literce 
Camhii,  Lettres  de  Change,  Gezogene  Wechsel)  and  Promissory 
Notes  {aa). 

[A  Cheque,  it  may  be  observed,  is  in  this  country 
considered  to  be  "  a  bill  of  exchange  drawn  on  a  banker 
"  payable  on  demand  "  (&).] 

This  subject  was,  on  account  of  its  importance  and 
certain  peculiarities  incident  to  it,  not  included  in  the 
foregoing  chapters  on  Obligations,  but  reserved  for  special 
consideration,  though  the  general  principles  of  the  law 
relative  to  them  are,  of  course,  applicable  to  Bills  and 
Notes. 


[(a)  Supra,  §  dcccx.] 

{aa)  See  generally  Byles  on  Bills  (14th  edit.  1885),  chap,  xxiv.,  "  Of 
the  effect  of  Foreign  Law  relating  to  Bills  of  Exchange  and  Promis- 
sory Notes." 

[The  English  and  Scotch  Law  on  Bills,  Cheques,  and  Notes  has 
been  codified  by  45  &  46  Yic.  c.  61.] 

Sto7y  on  Bills,  chap.  v.  ss.  129-178.  Savigny,  B.  B.  viii.  s.  364, 
num.  3  (Wechselrecht). 

Foelix  (edit.  1856),  tome  i.  pp.  76,  160,  177,  181  note  (b),  224 
note  (a),  244,  &  328  ;  [(ss.  32,  80,  85,  88  note  (b),  101  note  (a),  119, 
&172.)] 

Masse,  Droit  Commercial,  liv.  ii.tit.  ii.  nos.  589-591,  et  passim  ;  see 
index  to  that  work. 

[Nouguier,  Lettres  de  Change  (Paris,  1875),  chap,  xiv.,  "  De  la 
lettre  de  change  dans  ses  rapports  avec  les  etrangers." 

Borchardt,  Wechsel-Gesetze  aller  Lander  (Berlin,  1871).] 

[{h)  45  &  46  Vic.  c.  61,  s.  73.] 
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DCCCXXXYI.  The  contract  of  a  Bill  of  Exchange,  like 
other  contracts  in  this  respect,  must  be  considered  with 
reference  to — 

(1.)  The  lex  domicilii,  the  law  which  governs  the  per- 
sonal capacity  to  contract. 

(2.)  The  lex  loci  contractus,  [or  law  of  the  place  where 
the  contract  is  made.] 

(3.)  The  lex  loci  solutionis  [or  law  of  the  place  of  pay- 
ment.] 

(4.)  The  lex  fori. 

DCCCXXXVII.  First,  as  to  the  lex  domicilii,  or  the 
personal  capacity  to  enter  into  this  contract. 

A  Bill  of  Exchange  must  be  considered  with  reference 
to  the  different  persons  interested  or  concerned  in  it,  such 
persons  being,  according  to  the  nomenclature  of  English 
law,  the  drawer,  the  payee,  the  acceptor,  the  indorser,  [the 
indorsee,  the  bearer.] 

A  bill  is,  in  the  technical  phrase,  said  to  be  honoured 
when  it  is  duly  accepted  ;  when  it  becomes  payable  by  lapse 
of  time  it  is  said  to  have  arrived  at  maturity ;  and,  when 
acceptance  or  payment  thereof  is  refused,  it  is  said  to  be 
dishonoured  (bh).  [An  "  inland  bill,"  in  this  country,  is  a 
bill  which  is,  or  on  the  face  of  it  purports  to  be,  (i.)  both 
drawn  and  payable  within  the  British  Islands,  or  (ii.)  drawn 
within  the  British  Islands  upon  some  person  resident 
therein.     Any  other  bill  is  a  "foreign  bill  "  (c).] 

It  has  been  established  as  a  general  principle  in  the 
English  Courts  that  the  liabilities  of  the  drawer,  the  ac- 
ceptor, and  indorser,  must  be  governed  by  the  laws  of  the 
countries  in  which  the  drawing,  acceptance,  and  indorse- 
ment respectively  took  place. 

[DCCCXXXYII.A.  Questions  of  conflicting  laws  are 
now   met  by  the  rules  contained  in   the   seventy-second 

(bb)  Story  on  Bills,  s.  126. 

[(c)  45  &  46  Vic.  c,  61,  s.  4.  "British  Islands"  means  any  part 
of  the  United  Kingdom,  the  islands  of  Man,  Jersey,  Guernsey, 
Alderney,  andSark,  and  any  adjacent  islands  subject  to  Her  Majesty.] 
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section  of  the  "  Bills  of  Exclianrre  Act,  1882  "  (45  and  46 
Vic.  c.  61),  which  provides  as  follows : — 

"  Where  a  bill  drawn  in  one  country  is  negotiated, 
"  accepted,  or  payable  in  another,  the  rights,  duties,  and 
"  liabilities  of  the  parties  thereto  are  determined  as 
"  follows :—  " 

"  (1.)  The  validity  of  a  bill  as  regards  requisites  in 
"  form  is  determined  by  the  law  of  the  place  of  issue,  and 
"  the  validity  as  regards  requisites  in  form  of  the  super- 
"  vening  contracts,  such  as  acceptance,  or  indorsement,  or 
"  acceptance  supra  protest,  is  determined  by  the  law  of 
"  the  place  where  such  contract  was  made." 

"  Provided  that— 

"  (a)  Where  a  bill  is  issued  out  of  the  United  Kingdom 
''  it  is  not  invalid  by  reason  only  that  it  is  not  stamped 
"  in  accordance  with  the  law  of  the  place  of  issue :  " 

"  (b)  Where  a  bill,  issued  out  of  the  United  Kingdom, 
"  conforms,  as  regards  requisites  in  form,  to  the  law  of 
"  the  United  Kingdom,  it  may,  for  the  purpose  of  enforc- 
"  ing  payment  thereof,  be  treated  as  valid  as  between  all 
"  persons  who  negotiate,  hold,  or  become  parties  to  it  in 
"  the  United  Kingdom." 

"  (2.)  Subject  to  the  provisions  of  this  Act,  the  inter- 
''  pretation  of  the  drawing,  indorsement,  acceptance,  or 
"  acceptance  supra  protest  of  a  bill,  is  determined  by  the 
"  law  of  the  place  where  such  contract  is  made." 

"  Provided  that  where  an  inland  bill  is  indorsed  in  a 
"  foreign  country  the  indorsement  shall,  as  regards  the 
"  payer,  be  interpreted  according  to  the  law  of  the  United 
"  Kingdom." 

"  (3.)  The  duties  of  the  holder  with  respect  to  present- 
"  ment  for  acceptance  or  payment  and  the  necessity  for 
*'  or  sufficiency  of  a  protest  or  notice  of  dishonour,  or 
"  otherwise,  are  determined  by  the  law  of  the  place  where 
"  the  act  is  done  or  the  bill  is  dishonoured." 

"  (4.)  Where  a  bill  is  drawn  out  of  but  payable  in  the 
"  United  Kingdom  and  the  sum  payable  is  not  expressed 
"  in  the  currency  of  the  United  Kingdom,  the  amount 
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"  shall,  in  the  absence  of  some  express  stipulation,  be  cal- 
"  culated  according  to  the  rate  of  exchange  for  sight  drafts 
"  at  the  place  of  payment  on  the  day  the  bill  is  payable. 

"  (5.)  Where  a  bill  is  drawn  in  one  country  and  is 
"  payable  in  another,  the  due  date  thereof  is  determined 
"  according  to  the  law  of  the  place  where  it  is  payable."] 

DCCCXXXVIII.  The  English  law,  which  looks  exclu- 
sively to  the  lex  loci  contractus  in  contracts,  and  excludes  all 
consideration  of  personal  capacity  by  the  law  of  the  domicil, 
has  some  advantage  over  the  foreign  law  in  this  particular 
instance.  Savigny  admits  that  there  is  no  matter  on  which 
there  exists  such  a  variety  of  local  and  personal  law  as  on 
the  personal  capacity  of  the  drawer  of  a  bill  of  exchange. 
Some  foreign  writers  endeavour  to  get  rid  of  the  difficulty, 
and  still  adhere  to  the  general  doctrine  respecting  the  per- 
sonal statute  following  the  person  everywhere,  by  allowing 
in  this  instance  a  special  capacity  of  the  drawer,  derived 
from  the  place  where  the  act  is  done,  though  in  other 
respects  his  general  capacity  still  remains  governed  by  the 
law  of  the  domicil.  Savigny  rejects  this  rather  lame  device, 
and  maintains  that  upon  true  and  sound  principles  the  law 
of  the  domicil  must  decide  the  question  of  capacity  ;  but 
such  is  the  difficulty  of  the  case  that  it  demands,  he  thinks, 
positive  legislation  in  each  state  upon  the  subject. 

DCCCXXXTX.  [The  Law  of  Bills  of  Exchange  {cc) 
which  now  prevails]  throughout  the  whole  of  Germany 
removes,  so  far  as  that  country  is  concerned,  all  practical 
difficulty  connected  with  the  subject.  By  that  law  every 
subject  capable  of  entering  into  any  contract  is  capable  of 
being  the  drawer  of  a  bill  of  exchange. 

(cc)  Allgemeine  Deutsche  Wechsel-Ordnung,  a  law  drawn  up  after  a 
conference  held  at  Leipsic,  and  published  on  November  26,  1848. 
Some  changes  and  additions  were  made,  after  further  conferences  at 
Nuremberg  held  in  1858  and  1861,  and  are  known  as  the  "  Niirn- 
berger  Novellen."  All  the  States  of  Germany,  at  various  dates, 
adopted  this  Law  ;  and  Austria,  after  having  made  some  modifications, 
also  accepted  it.  Borchardty  Wechsel-Gesetze,  Band  I.  xi.  Deutschland, 
pagina  85.] 


( 
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And  with  respect  to  foreigners,  tliough  the  personal 
capacity  is  to  be  governed  by  the  law  of  the  domicil,  yet, 
whosoever  is  concerned  with  the  making  of  a  bill  of  ex- 
change in  a  foreign  state,  is  to  be  treated  as  capable  of 
doing  so,  if  he  is  [capable,  according  to  the  German 
law(c^).] 

DCCCXL.  There  does  not  appear  to  be  any  direct 
authority  in  French  {dd)  jurisprudence  upon  the  subject  of 
the  capacity  of  the  drawer  being  regulated  by  the  law  of 
his  domicil :  but,  according  to  general  principles,  the 
capacity  would  in  that  state  be  regulated  by  that  law. 

DCCCXLI.  In  most  of  the  states  on  the  European 
continent  the  law  has  affixed  an  incapacity  upon  all  but 
certain  specified  classes  to  be  parties  to  bills  of  exchange. 
It  may  be  doubted  whether  the  English  courts  would  re- 
cognize this  incapacity,  though,  according  to  all  sound 
principles  of  Comity,  they  ought  to  do  so.  It  is  a  matter, 
however,  which  has  not  yet  received  any  judicial  de- 
cision (e)  in  England,  nor  in  the  United  States  of 
America  (ee). 

[(c?)  Art.  84.  "  Die  Fiihigkeit  eines  Ausliinders  wechselmassige 
Verpflichtungen  zu  iibemehmen,  wird  nach  den  Gesetzen  des  Staates 
heurtheilt,  welchem  derselbe  angehort.  Je  doch  wird  ein  nach  den 
Gesetzen  seines  Vaterlandes  nicht  wechselfiihiger  Auslander  durch 
Uebernahme  von  Wechselverbindlichkeiten  im  Inlande  verpflichtet, 
insofern  er  nach  den  Gesetzen  des  Inlandes  wecliselfahig  ist."  All- 
gemeine  Deutsche  W echsel-Ordnung  mit  den  Niirnherger  Novellen. 
Abschnitt  II.  "Von  gezogenen  Wechseln,"  xv.  "  Auslandische 
Gesetzgebung,"  Art.  84.  See,  too,  Art.  85,  and  Art.  86.  Borchardt, 
uhi  sup. ,  pagina  100.  ] 

(dd)  The  French  Law  on  the  general  subject  will  be  found  in  the 
Code  de  Commerce,  liv.  i.  tit.  viii.  "De  la  Lettre  de  Change,  du  Billet 
a  ordre,  et  de  la  Prescription."  In  the  edition  of  this  Code,  1836,  by 
Dr.  Sautayra,  there  is  a  perspicuous  little  preface  to  the  above  title. 
It  will  be  found  printed  in  a  note  at  the  end  of  this  chapter.  [Nouguier 
(Lettres  de  Change,  tome  ii.  s.  1413)  collects  the  authorities  on  Capacity, 
and  refers  it  to  the  Law  of  the  domicil.] 

(e)  See  Westlake,  1st  ed.,  §§  348,  401  ;  2nd  ed.,  chap.  iii.  §  2. 

(ee)  Story  on  Bills,  chap.  iv.  Competency  and  Capacity  of  Parties  to 
Bills. 
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DCCCXLIT.  In  England  (/)  and  the  United  States  [ff) 
the  incapacity  is  the  exception,  and  not  the  rule,  and  is 
confined  to  the  following  classes  : — 

i.  Minors. 

ii.   [Certain  corporations.] 

iii.  Alien  enemies  {g). 

iv.  Insane  and  imbecile  persons.  And  in  England 
also, 

V.  Clerg3mien — so  far  as  engaging  in  the  traffic  of 
bills  of  exchange  for  a  livelihood  is  concerned — an  in- 
capacity which  is  in  accordance  with  the  general  Canon 
Law. 

[Married  women  would  formerly  have  been  added,  but 
now  in  England  under  the  "  Married  Women's  Property 
"  Act  1882,"  and  in  some  States  of  the  U.  S.  A.,  they  can 
incur  liability  as  parties  to  bills  or  notes.] 

Otherwise,  these  states  adopt  the  general  law  laid 
down  by  HeinecciuS; — ISTullum  est  dubium,  quin  cambiare 
possint  quicumque  possunt  contrahere,  nisi  id  leges  cam- 
biales  speciatim  prohibeant  (Ji). 

DCCCXLIII.    Secondly   (i),  as   to   the    lex   loci   co7i- 

[(/)  "  Capacity  to  incur  liability  as  a  party  to  a  bill  is  co-extensive 
with  capacity  to  contract.  Provided  that  nothing  in  this  section  shall 
enable  a  corporation  to  make  itself  liable  as  drawer,  acceptor,  or  in- 
dorser  of  a  bill  unless  it  is  competent  to  it  so  to  do  under  the  law  for 
the  time  being  in  force  relating  to  corporations. 

"  Where  a  bill  is  drawn  or  indorsed  by  an  infant,  minor,  or  cor- 
poration having  no  capacity  or  power  to  incur  liability  on  a  bill,  the 
drawing  or  indorsement  entitles  the  holder  to  receive  payment  of  the 
bill,  and  to  enforce  it  against  any  other  party  thereto. "  45  &  46  Vic. 
c.  61,  s.  22.] 

(//)  Story  on  Bills,  ss.  81,  82. 

(g)  This  restriction  does  not  apply  to  a  nentral  drawer  or  indorser 
of  an  alien  enemy,  or  to  a  bill  drawn  by  one  alien  enemy  upon  another 
in  favour  of  a  neutral,  so  far  as  the  latter  is  concerned.  So  as  to  an 
indorsement.     See  Story  on  Bills,  s.  104. 

(h)  De  Jure  Camb.  c.  v.  §§  1,  2,  13,  14  ;  Story  on  Bills,  s.  71,  [so 
quotes  the  passage,  but  gives  the  sense,  not  the  words,  of  Heineccius]. 

(i)  Story  on  Bills  ;  see  Allen  v.  Kemhle,  6  Moore,  P.  C.  Rep.  at  p.  323, 
for  the  high  authority  of  this  work  in  England. 
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tradus.  The  general  principles  respecting  conventions 
contrary  to  public  morality  or  public  policy,  of  course 
apply  to  the  particular  contract,  which  assumes  the  form 
of  a  Bill  of  Exchange  ;  and  the  English  courts  apply  to 
these  instruments  that  questionable  doctrine  of  refusing 
to  take  notice  of  the  Eevenue  Laws  {k)  of  a  foreign 
state  (l)  ;  so  far,  at  least,  as  to  hold  that  a  document 
which,  by  the  Law  of  a  foreign  country,  is  not  admissible 
in  evidence  for  want  of  a  stamp,  may,  nevertheless,  be  ad- 
mitted in  England.  [And,  as  we  have  seen  (m),  a  bill  of 
exchange  issued  outside  the  United  Kingdom  may  be 
valid  in  this  country,  although  not  stamped  in  accordance 
with  the  law  of  the  place  of  its  issue.] 

The  English  Government  has,  however,  taken  care  of 
its  own  revenue  in  this  matter,  and  imposed  a  stamp  duty 
on  bills  drawn  or  expressed  to  be  payable,  or  actually 
paid,  or  indorsed,  or  in  any  manner  negotiated  in  the 
United  Kingdom  (n). 

DCCCXLIV.  It  maybe  well  to  observe  that  a  bill 
purporting  to  be  drawn  abroad  [is,  for  the  purposes  of  the 
Stamp  Act  1870,  to  be  deemed  to  have  been]  so  drawn, 
though  [it  may  in  fact  have  been  drawn  within  the  United 
Kingdom  (o).] 

The  courts  of  the  United  States  have  rightly  holden 
that  if  the  protest  of  a  bill  of  exchange,  made  in  another 
state,  is  required  by  the  laws  of  that  state  to  be  under 


Byles  on  Bills,  chap.  xxiv.    There  appear  to  have  been  no  less  than 
three  American  editions  of  this  most  useful  little  work. 

Boss,  Leading  Cases  in   Commercial  Laiv,  vol,  i.  pp.   702,  804,  812, 
841,  847,  877. 

(h)  Vide  ante,  vol.  ii.  §  xxxi.,  and  App.  ii. 

(l)  James  v.  Caiherivood,  3  Bowling  cfc  Byland,  Rep.  p.  190. 

Wynne  v.  Jachson,  2  Bussell,  Rep.  p.  351. 

Holman  v.  Johnson,  1  Cowper,  Rep.  p.  341  (Lord  Mansfield). 

[As  to  unstamped  documents,  vide  infra,  §  dccccxxiv.  a.] 

[(m)  Supra,  §  dcccxxxvii.A.] 

(n)  33  &  34  Vic.  c.  97,  ss.  51,  52  &  Schedule  tit.  Bill  of  Exchange. 

(o)  See  s.  52  of  33  &  34  Vic.  c.  97. 
VOL.  IV.  Y  Y 
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seal,  a  protest,  not  under  seal,  will  not  be  regarded  as 
evidence  of  the  dishonour  of  the  bill  (p). 

DCCCXLY.  Under  this  head  of  the  lex  loci  contractus 
the  decisions  of  the  English  courts  have  established  the 
following  maxim  : — 

That  an  acceptance  void,  or  avoided,  by  the  Law  of  the 
country  where  it  is  given  is  not  binding  in  England. 

This  maxim  England  has  enforced  through  her  courts 
of  equity.  It  is  illustrated  by  a  case,  in  which  it  appeared 
that  by  the  law  of  Leghorn,  if  a  bill  were  accepted,  and 
the  drawer  then  failed,  and  the  acceptor  had  not  sufficient 
effects  of  the  drawer  in  his  hands  at  the  time  of  ac- 
ceptance, the  acceptance  became  void.  An  acceptor  at 
Leghorn,  under  the  circumstances,  instituted  a  suit  at 
Leghorn,  and  his  acceptance  was  thereupon  vacated. 
Afterwards  he  was  sued  at  law  in  England  as  acceptor ; 
by  way  of  defence  he  filed  his  bill  for  an  injunction  and 
relief,  and  Lord  Chancellor  King  granted  a  perpetual  in- 
junction, enjoining  the  plaintiff  at  law  from  suing  on  the 
bill  of  exchange  (q). 

Upon  the  same  principle  a  written  agreement,  of  the 
kind  called  in  England  an  I  0  U,  given  for  money  lent 
for  the  purpose  of  playing  at  games  of  chance,  being  an 
unlawful  agreement  in  England,  but  a  lawful  agreement 
in  the  country  where  it  was  given,  has  been  holden  valid 
in  England  (r).  So  the  payment  of  part  in  discharge  of 
the  whole  of  a  debt,  though  ineffectual  by  the  law  of  Eng- 
land, has,  nevertheless,  been  holden  efiPectual  to  bar  the 
whole  debt  in  England,  it  having  been  shown  to  be 
effectual  for  that  purpose,  according  to  the  law  of  the 
country  in  which  the  bill  was  negotiated,  and  the  payment 


(p)  Story  on  Bills^  s.  138 ;  Conflict  of  Laws,  s.  260  a. 

{q)  Burrows  v.  Jemino,  2  Strange,  Rep.  p.  733. 

Wynne  v.  Calendar,- 1  Russell,  Rep.  p,  293. 

Byles  on  Bills,  chap.  xxiv.  p.  386. 

(r)  Quarrier  v.  Colston,  12  L.  J.  (Chan.),  p.  57. 
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having  been  made,  when  the  bill  was  due  and  payable, 
and  in  the  hands  of  the  true  holder  (s). 

DCCCXLYI.  The  following  cases  relate  to  the  im- 
portant question  of  indorsement  as  governed  by  the  lex  loci 
contractus. 

A  bill  of  exchange  was  drawn,  and  indorsed  by  the 
payee  in  blank  in  a  country,  in  which  each  of  the  parties, 
the  drawer  and  the  payee,  were,  at  the  respective  times  of 
drawing  and  indorsing,  domiciled ;  and  in  which  the  in- 
dorsement in  blank  did  not  operate  as  a  transfer  of  the 
note  ;  this  indorsement  was  holden  void  in  England, 
although  in  England  an  indorsement  in  blank  operates  as 
a  complete  transfer,  because  the  foreign  law  in  this  case, 
and  not  the  domestic  law  which  regulated  the  mode  of 
suing,  was  the  law  by  which  the  contract  was  governed  (t). 

But  to  an  action  by  the  indorsee  of  the  drawer  against 
the  acceptor  of  a  bill  of  exchange  drawn  in  England,  ac- 
cepted in  England,  and  payable  in  England,  it  is  no 
answer  that  the  indorsement  was  made  in  France,  and 
was  not  conformable  to  the  law  of  France ;  nor  in  such 
action  is  it  any  answer  that  the  drawer  indorsed  the  bill 
immediately  to  the  plaintiff,  and  that  the  plaintiff  and  the 
drawer,  when  the  bill  was  made  and  indorsed,  w^ere  re- 
sident and  domiciled  in  France,  and  were  subjects  of  that 
empire  (u). 

DCCCXLVII.  In  the  United  States  the  question  of 
the  different  obligations  created  by  indorsements  in 
different  states  often  arises.     Story  (x)  observes,  that  "  by 

(s)  RalU  V.  Dennistoun,  6  Exch.  Rep.  p.  483  (1851). 

(t)  Trimby  v.  Vignier,  1  Bingham,  New  Cases,  p.  151  (a.d.  1834). 
The  decision  in  this  leading  case,  by  Tindal,  C.  J.,  overrules  that  of 
Vice-Chancellor  Leach  (a.d.  1826)  in  Wynne  v.  Jackson^  2  Russell, 
Rep.  p.  351. 

(u)  Lehel  v.  Tucker,  L.  R.  3  Q.  B.  p.  77. 

[See  Bradlaugh  v.  Be  Rin,  L.  R.  3  0.  P.  p.  538,  and  5  C.  P.  p.  473  ; 
Re  Marseilles  Extension  Railivay  and  Land  Company,  L.  R.  30  Ch.  D. 
p.  598  ;  and  cf.  Lee  v.  Ahdy,  L.  R.  17  Q.  B.  D.  p.  311.] 

(x)  On  Bills,  s.  157  [and  Conflict  of  Laws,  s.  316  6]. 

y  Y  2 
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the  general  Commercial  Law,  in  order  to  entitle  the  in- 
dorsee to  recover  against  any  antecedent  indorser  upon 
a  negotiable  note,  it  is  only  necessary  that  due  demand 
should  be  made  upon  the  maker  of  the  note  at  its 
maturity,  and  due  notice  of  the  dishonour  given  to  the 
indorser.  But,  by  the  laws  of  some  of  the  American 
states,  it  is  required,  in  order  to  charge  an  antecedent 
indorser,  not  only  that  due  demand  should  be  made,  and 
due  notice  given,  but  that  a  suit  should  be  previously 
commenced  against  the  maker,  and  prosecuted  with 
effect  in  the  country  where  he  resides ;  and,  then,  if 
payment  cannot  be  obtained  from  him  under  the  judg- 
ment, the  indorsee  may  have  recourse  to  the  indorser. 
In  such  a  case,  it  is  clear,  upon  principle,  that  the  in- 
dorsement, as  to  its  legal  effect  and  obligation,  and  the 
duties  of  the  holder,  must  be  governed  by  the  law  of  the 
place  where  the  indorsement  is  made.  And  it  appears 
that  a  decision  to  this  effect  was  given  in  the  case  of  a 
note  made  and  indorsed  in  the  state  of  Illinois  {y).  In 
that  case,  Mr.  Chief  Justice  Shaw,  in  delivering  the 
opinion  of  the  court,  said,  'The  note  declared  on  being 
'  made  in  Illinois,  both  parties  residing  there  at  the 
'  time,  and  it  also  being  indorsed  in  Illinois,  we  think 
'  that  the  contract  created  by  that  indorsement  must  be 
'  governed  by  the  law  of  that  state.  The  law  in  question 
'  does  not  affect  the  remedy,  but  goes  to  create,  limit, 

*  and  modify  the  contract  effected  by  the  fact  of  indorse- 

*  ment.  In  that,  which  gives  force  and  effect  to  the 
'  contract,  and  imposes  restrictions  and  modifications 
'  upon  it,  the  law  of  the  place  of  contract  must  prevail, 
'  when  another  is  not  looked  to,  as  a  place  of  perform- 

*  ance  '  "  [z), 

\{y)  Williams  v.  Wade,  1  Metcalfe,  Rep.  pp.  82,  83. 

(z)  Cf.  Freeze  v.  Broimiell,  35  New  Jersey  Rep.  p.  285  ;  Downer  v. 
Chesehrough,  30  Connecticut  Rep.  p.  39. 

See  further  Storji,  Conflict  of  Laws,  ss.  316  c,  317.  On  Bills, 
s.  158.] 
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DCCCXLVIII.  In  England  a  bill  of  exchange,  or  pro- 
missory note,  [was]  not  transferable  by  indorsement  unless 
it  [were]  payable  "■  to  tlie  bearer  "  or  "  to  order ;  "  but  in 
Scotland  [it  was  so]  transferable,  without  these  conditions. 
In  a  case  (a)  which  came  before  the  Scotch  courts  in  1843, 
it  was  [holden  that  a  Scotch  promissory  note  was]  trans- 
missible by  indorsement  in  England  (6). 

DCCCXLIX.  In  the  matter  of  bills  of  exchange,  as  of 
other  contracts,  (c)  the  lex  loci  contractus  governs  the  con- 
struction of  fche  instrument,  where  the  contract  is  not 
express,  while,  if  it  be  special,  the  construction  must  be  in 
accordance  with  the  express  terms  in  which  it  is  made  {d), 

A  bill  drawn  upon  a  third  person  in  discharge  of  a 
present  debt  is,  in  truth,  an  offer  by  the  drawer  that,  if  the 
payee  will  give  time  for  payment,  he,  the  drawer,  will  give 
an  order  on  his  debtor  (the  acceptor)  to  pay  a  given  sum  at 
a  given  time  and  place.  The  payee  agrees  to  accept  this 
order,  and  to  give  the  time,  with  a  proviso,  that  if  the 
acceptor  do  not  pay,  and  he  the  payee  (or  the  holder  of  the 
bill)  give  notice  to  the  drawer  of  that  default,  the  drawer 
shall  pay  him  the  amount  specified  in  the  bill,  with  lawful 
interest ;  but  the  question  still  remains  as  to  whether  the 
drawer  incurs  any  obligation  that  the  bill  shall  be  paid  at 
any,  and,  if  at  any,  at  what  particular  place.  The  answer 
of  the  English  law,  in  conformity  with  the  reason  of  the 
thing,  and  with  the  doctrine  of  general  jurisprudence  on  this 


(a)  Robertson  v.  Bitrdekln,  1  Ross,  Leading  Cases,  p.  812,  [Decisio7is 
in  Court  of  Session,  2nd  series,  vol.  vi.  p.  17.] 

[(6)  See,  now,  45  &  46  Vic.  c.  61,  s.  8,  subs.  4.] 

(c)  In  the  following  part  of  this  section  I  have  adopted,  with  little 
alteration,  the  very  words  of  our  distinguished  judges,  the  late  Baron 
Alderson  (Gibhs  v.  Fremont,  9  Exch.  Rep.  at  p.  30)  and  the  late  Mr. 
Pemberton  Leigh  (Lord  Kingsdown)  {Allen  v.  Kemble,  6  Moore,  P.  C. 
Rep.  at  pp.  321-2). 

[See  In  re  Gillespie,  Ex  parte  Roharfs,  L.  R.  18  Q.  B.  D.  p.  286  ; 
In  re  Commercial  Bank  of  South  Australia,  L.  R.  36  Ch.  D.  p.  522.] 

(d)  See  an  important  judgment  of  the  Supreme  Court  of  Pennsyl- 
vania, Lennig  v.  Ralston,  23  Pennsylvania  State  Rep.  p.  137  (1854). 
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point,  is  as  follows  : — The  drawer,  by  his  contract,  under- 
takes tliat  the  drawee  shall  accept  and  shall  afterwards  pay 
the  bill,  according  to  its  tenor,  at  the  place  and  domicil  of 
the  drawee,  if  it  be  drawn  and  accepted  generally ;  at  the 
place  appointed  for  payment,  if  it  be  drawn  and  accepted 
payable  at  a  different  place  from  the  place  of  domicil  of  the 
drawee.  If  this  contract  of  the  drawer  be  broken  by  the 
drawee,  either  by  non-acceptance  or  non-payment,  the 
drawer  is  liable  for  payment  of  the  bill,  not  where  the  bill 
was  to  be  paid  by  the  drawee,  but  where  be,  the  drawer, 
made  his  contract,  and  with  his  interest,  damages,  and 
costs,  as  the  law  of  the  country  where  he  contracted  may 
allow.  In  every  case  of  a  bill  drawn  in  one  country  upon  a 
drawee  in  another,  the  intention  and  the  agreement  are,  that 
the  bill  shall  be  paid  in  the  country  upon  which  it  is  drawn. 
If  this  payment  be  not  so  made,  the  drawer  is  liable, 
according  to  the  laws  of  the  country  where  the  bill  was 
drawn,  and  not  of  the  country  upon  which  the  bill  was 
drawn  {dd). 

DCCCL.  Thirdly,  as  to  the  lex  loci  solutionis.  In  the 
case  of  De  la  Chaumette  v.  BanJc  of  England  (e),  it  was 
decided  that  a  promissory  note  payable  to  bearer,  made  and 
payable  in  England,  was  transferable  by  delivery  abroad, 
although  by  the  law  of  the  country  where  the  delivery 
took  place  mere  delivery  was  inoperative.  In  this  case 
the  lex  loci  solutionis  was  admitted  to  govern  the  con- 
tract (/). 

DCCCLI.  According  to  the  English  and  United  States 
law,  a  contract  to  pay  generally,  without  any  specification 
of  place,  is  governed  by  the  law  of  the  place  where  it  is 


[{dd)  The  measure  of  damages,  according  to  British  law,  against 
parties  to  a  dishonoured  bill  is  regulated  by  s.  57  of  45  &  46  Vic.  c.  61.] 

(e)  9  Barn.  c£-  Cress,  p.  208  ;  and  case  between  same  parties,  2  Barn, 
(h  Adol.  p.  385  ;  Byles  on  Bills,  p.  388. 

[(/)  See  McLean  v.  Clydesdale  Banking  Co.,  L.  B.  9  App.  Ca.  at 
p.  114.] 
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made  {g).  This  doctrine  is  consistent  with  holding  that 
[a  debt  created  by]  such  a  contract  is  payable  anywhere  {h). 

DCCCLI.A.  The  time  of  payment  is  to  be  calculated 
according  to  the  lex  loci  solutionis.  This  law  therefore 
governs  the  question  as  to  whether  days  of  grace  are  to  be 
allowed  and  their  number  (hh). 

DCCCLII.  Fourthly,  we  have  to  consider  the  lex  fori  in 
its  application  to  this  subject  (^). 

The  English  courts  had  at  one  time  holden  that  protest 
and  notice  of  dishonour  are  parcel  of  the  contract  formed  by 
a  bill  of  exchange,  and  that  they  are  not  incidents  of  the 
remedy  belonging  to  the  breach  of  the  contract,  and  that 
therefore  both  protest  and  notice  of  dishonour  must  be 
regulated  by  the  law  of  the  country  where  the  bill  was 
payable  (7c).  But  this  doctrine  may  be  said  to  have  been 
greatly  shaken,  if  not  entirely  overthrown,  by  later  de- 
cisions, which  established,  contrary  to  former  decisions,  that 
the  drawer  [was]  liable  according  to  the  law  of  the  country 
where  the  bill  is  drawn ;  and  that  the  liabilities  of  the 
indorser  [were]  governed  by  the  law  of  the  country  of  the 
indorsement  (l). 


(g)  Don  V.  Lippmann,  5  Clark  d)  Finn.  Bep.  pp.  12,  13. 

Story,  Conflict  of  Laws,  s.  317. 

(h)  Story,  ibid. 

[(Jih)  This  was  §  dccclvii.  in  previous  editions.] 

See  Story  on  Bills,  s.  155. 

[Byles  on  Bills,  p.  388. 

Eouquette  v.  Overmann,  L.  E.  10  Q.  B.  p.  525  ;  45  and  46  Vic. 
c.  61,  s.  72,  subs.  5.     Supra,  §  dcccxxxvii.A.] 

\(i)  See  Macfarlane  v.  Norris,  2  Best  dh  Sm.  Bep.  p.  783.] 

(k)  Byles  on  Bills,  pp.  388,  392. 

(l)  Eothschild  v.  Currie,  1  Q.  B.  Bep.  p.  45  ;  Gibhs  v.  Fremont,  22 
L.  J.  N.  S.  {Ex.)  p.  304  ;  Cooper  v.  Lord  Waldegrave,  2  Beavan,  Bep. 
p.  282  ;  Allen  v.  Kemhle,  6  Moore  F.  C.  Bep.  at  p.  321.  [Bouquette  v. 
Overmann,  L.  B.  10  Q.  B.  at  pp.  540  et  seg.] 

Byles  on  Bills,  p.  388  ;  cf.  with  p.  392. 

Story,  Conflict  of  Laivs,  s.  360. 

[Hornev.  Bouquette,  L.  B.  3  Q.  B.  D.  p.  514.] 

Hirschfleld  v.  Smith,  L.  B.  1  C.  P.  p.  340. 
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[But  now  by  45  &  46  Vic.  c.  61,  s.  72,  subs.  (3)  "the 
"  duties  of  the  holder  with  respect  to  presentment  for 
"  acceptance  or  payment  and  the  necessity  for  or  sufficiency 
"  of  a  protest  or  notice  of  dishonour  are  determined  by  the 
"  law  of  the  place  where  the  act  is  done  or  the  bill  is 
"dishonoured"  (w^).] 

DCCCLIII.  A  promissory  note  maybe  made  and  dated 
in  a  particular  country  and  made  payable  in  a  currency 
which  obtains  in  several  countries,  under  the  same  de- 
nomination but  with  a  different  value.  In  which  currency 
is  the  note  to  be  paid  P 

The  answer  of  the  English  courts  is — In  the  currency  of 
that  country  in  which  the  note  is  payable  ;  that  will  be,  as 
has  been  seen,  either  in  a  place  specified  in  the  instrument 
itself,  or,  in  default  of  such  specification,  in  the  place  in 
which  the  note  is  made — that  being,  according  to  the  pre- 
sumption of  law,  the  place  in  which  the  parties  intended  it 
to  be  payable  (o). 

DCCCLIV.  The  English  courts  have  holden  that  if  a 
bill  be  drawn  in  a  country,  where  the  interest  is  twenty-five 
per  cent.,  on  a  drawee  in  a  country  where  the  interest  is  only 
six  per  cent.,  the  higher  rate  of  interest  is  recoverable 
against  the  drawer,  but  the  lower  rate  against  the  acceptor, 
who  accepted  the  bill  in  the  country  in  which  the  lower 
rate  prevailed  (p). 

DCCCLV.  It  may  be  useful  to  observe,  with  reference 
to  the  administration  of  law  in  England,  that  in  cases  of 

[(m)   Vide  siq^rd,  §  dcccxxxvii.A.] 

(o)  Kearneys.  King ^2 Barn.  <h  Alderson^  Rep.  p.  301. 

Sprowle  V.  Legge,  1  Baryi.  d-  Cress.  Rep.  p.  16  (a.d.  1822), 

See  Byles  on  Bills,  chapter  xxiv.  pp.  387-392  ;  Story,  Conflict  of 
Lavjs,  s.  272. 

(p)  Allen  V.  Kemble,  6  Moore,  P.  C.  Rep.  p.  314  (a.d.  1848),  and 
Gihhs  V.  Fremont  (a.d.  1853,  Baron  Alderson's  Judgment),  9  Exchequer 
Rep.  p.  25,  are  the  leading  English  cases.  When  Lord  Langdale 
decided  the  case  of  Cooper  v.  Lord  Waldegraoe,  2  Bcavnu,  Rep.  p.  282 
(a.d.  1840),  he  remarked  how  little  there  was  to  be  found  in  English 
decisions  upon  the  subject. 


J 
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this  description  the  rate  of  interest  is  a  question  of  law  for 
the  judge  to  decide,  and  is  not  left,  as  English  lawyers 
speak,  to  the  j  ury  :  but  the  amount  of  the  interest  in  each 
place  is  to  be  so  left,  and  so  also  is  the  question  whether 
any  damage  has  been  sustained  requiring  the  payment  of 
interest  at  all,  for  those  are  questions  of  fact  {q). 

DCCCLVI.  The  English  courts  consider  that  if  the 
interest  be  expressly  or  by  necessary  implication  specified 
on  the  face  of  the  instrument,  then  the  interest  is  governed 
by  the  terms  of  the  contract  itself.  But  if  not,  it  seems  to 
follow  the  rate  of  interest  of  the  place  where  the  contract 
is  made  (r). 

DCCCLYII.  (s). 


{q)  Gibhs  V.  Fremont^  9  Exchequer  Rep.  p.  25. 

(r)  Ibid. 

[In  Stichiey  v.  Jordan,  58  Maine  Rep.  p.  IOC,  and  I.  G.  TJwmpson, 
Amer.  Rep.  vol.  iv.  p.  251,  a  promissory  note  was  made  in  New  Hamp- 
shire, payable,  with  annual  interest,  to  a  resident  in  that  State.  An 
indorsee  having  brought  an  action  in  Maine  was  there  held  entitled  to 
compound  interest  on  the  note,  because  such  was  the  interest  allowed 
by  the  law  of  New  Hampshire.] 

[{s)  This  section  is  now  dcccli.A.] 
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NOTE   TO  THE   FOREGOING   CHAPTER. 

PREFACE,  IN  DR.  SAUTAYRA'S  EDITION,  1836,  TO  THE 
EIGHTH  TITLE  OF  THE  FIRST  BOOK  OF  THE  FRENCH 
COMMERCIAL   CODE  (a). 

"  DE   LA   LETTRE   DE    CHANGE, 

' '  Les  lettres  de  change  ^taient  inconnues  chez  les  Grecs  et  chez  les 
Romains.  Les  historiens  ne  s'accordent  point  sur  I'e'poque  oil  elles  ont 
commence  a  etre  en  usage.  Les  uns  pretendent  que  nous  en  devons 
I'invention  aux  Juifs,  qui,  chasses  de  France  et  etablis  en  Lombardie, 
avaient  trouve  le  moyen  de  retirer  leurs  fonds,  confi^s  par  eux  entre 
les  mains  de  leurs  amis,  en  se  servant  de  lettres  secretes,  et  congues 
en  peu  de  mots.  D'autres  I'attribuent  aux  Florentins  de  la  faction 
Guelphe,  lorsque,  chasses  par  les  Gibelins,  ils  se  retirerent  en  France 
et  dans  d'autres  lieax  de  I'Europe.  Mais,  sans  s'arreter  a  toutes  ces 
conjectures,  ne  vaut-il  pas  mieux,  avec  I'orateur  du  gouvernement, 
chercher  I'origine  de  la  lettre  de  change  dans  les  progres  du  commerce, 
dans  I'extension  des  relations  commerciales,  qui  en  a  ^te  la  suite,  et  qui 
a  produit  la  necessite.de  balancer  les  valeurs  reciproquement  acquises, 
ou  deposees  par  les  negocians  eloigne's  les  uns  des  autres,  et  mutuelle- 
ment  cr^anciers  et  debiteurs  ?  Cependant,  une  loi  de  Yenise,  rapportee 
par  Nicolas  de  Passeribus  dans  son  livre  Script.  Privat.  livre  3,  prouve 
que  les  lettres  de  change  etaient  en  usage  des  le  14e  siecle.  Le  monu- 
ment le  plus  ancien  de  notre  legislation  ou  il  soit  question  de  lettres  de 
change,  est  une  ordonnance  de  Louis  XI  de  1462.  Le  mot  change  a 
deux  acceptions  :  dans  I'une,  il  exprime  le  profit  qu'on  tire  de  I'opera- 
tion  ;  dans  I'autre,  I'operation  elle-meme.  On  distingue  deux  sortes 
d'operations  de  change  :  I'une,  que  les  docteurs  appellent  cambium 
reale  vel  manuale,  qui  n'est  que  le  change  d'une  espece  de  monnaie.  On 
nomme  changeurs  ceux  qui  exploitent  cette  espece  de  change.  L'autre 
operation  de  change,  quel'on  nomme  cambium  locale,  mercardile,  trajec- 
tltium,  est  le  contrat  de  change  proprement  dit.  Ce  contrat  n'est  autre 
chose  qu'une  convention  par  laquelle  une  personne,  moyennant  une 
somme  d'argent  qui  lui  est  remise  ou  promise  dans  un  lieu,  s'oblige  a 

(rt)    Vide  s7/j)ra,  §  dcccxl. 
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faire  payer  a  la  personne  qui  la  lui  remet  une  meme  somme  dans  un 
autre  lieu  et  dans  un  temps  convenu.  On  appelle  hanquiers  les  com- 
mergans  qui  se  livrent  a  cette  seconde  branche  d'operations  de  change. 
Ce  contrat  s'execute  au  moyen  de  la  lettre  de  change.  On  definit  gene- 
ralement  la  lettre  de  change  une  lettre  revetue  des  formes  prescrites 
par  la  loi,  par  laquelle  une  personne  mande  a  son  correspondant  dans 
un  certain  lieu  de  payer  a  un  tiers  ou  ^  son  ordre  une  certaine  somme 
d'argent  en  echange  d'une  autre  somme,  ou  de  la  valeur  qu'elle  a  re9ue 
de  ce  tiers  dans  I'endroit  oii  la  lettre  est  tiree.  Ainsi,  il  ne  faut  pas 
confondre  la  lettre  de  change  avec  le  contrat  de  change.  En  effet,  cette 
derniere  prouve  I'existence  du  contrat  ;  elle  fournit  le  moyen  d'arriver 
k  son  execution  ;  mais  elle  n'est  point  le  contrat  meme.  Mais  qu'est- 
ce  que  le  change  proprement  dit,  c'est-a-dire  I'operation  qui  s'execute 
au  moyen  d'une  lettre  de  change  1  Est-ce  une  vente  d'argent,  un 
interet  que  I'on  retient  sur  les  lettres  de  change  ?  Non  ;  le  change  est 
le  benefice  resultant  d'un  echange  d'argent,  dans  lequel  les  contractans 
se  distribuent  le  prix  des  frais  qu'il  en  couterait  pour  faire  transporter 
une  somme  d'un  lieu  a  un  autre.  En  efFet,  comme  il  y  a  du  danger  de 
faire  voiturer  de  I'argent,  et  qu'il  y  en  a  aussi  a  prendre  des  lettres  de 
change,  puisqu'elles  peuvent  quelquefois  n'etre  pas  payees  avec  exacti- 
tude, il  en  re'sulte  une  balance  en  parfait  equilibre,  ou  a  I'a vantage  de 
I'un  des  contractans,  qui  rend  sa  condition  meilleure  que  celle  de 
I'autre.  Ajoutez  que  I'abondance  ou  la  rarete  de  I'argent,  consequem- 
ment  la  rarete  ou  I'abondance  des  lettres  de  change,  et  I'opinion  de 
solvabilite  du  preneur  et  de  celui  qui  doit  la  payer  est  une  considera- 
tion qui  fait  transiger  avec  plus  ou  moins  de  facilite.  Ainsi,  le  droit 
de  change  ne  sera  done  qu'une  espece  de  retour  de  ce  qu'au  temps  ou 
la  lettre  de  change  est  negociee,  suivant  le  cours  de  la  place,  I'argent 
a  plus  de  valeur  que  cette  lettre  de  change  sur  le  lieu  oil  elle  est  pay- 
able. Si,  par  exemple,  les  negocians  de  Bordeaux  ont  beaucoup  d'argent 
a  faire  payer  a  des  negocians  de  Marseille,  et  qu'il  y  ait  peu  de  lettres 
de  change  sur  Marseille,  les  lettres  de  change  gagneront  sur  I'argent  ; 
le  negociant  de  Marseille  qui  recevra  une  lettre  de  change  sur  Bor- 
deaux, retirant  un  avantage  de  cette  negociation,  devra  done  payer  une 
difference.  Dans  ce  cas,  on  dit  que  le  change  de  Marseille  sur  Bor- 
deaux est  bas^  ou  bien  qu'il  est  pour  Bordeaux.  Au  cas  contraire,  on 
dit  qu'il  est  haut,  ou  qu'il  est  pour  Marseille.  Le  change  est  au  pair 
lorsqu'entre  deux  villes  on  donne,  par  exemple,  1000  fr.  dans  I'une  pour 
recevoir  1000  dans  I'autre.  Trois  personnes  concourent  a  la  formation 
de  la  lettre  de  change  :  1 — Le  tireur,  qui  cree  la  lettre,  en  mandant  a 
un  tiers,  domicilii  dans  un  autre  ville,  d'en  payer  le  montant ;  2 — Le 
preneury  au  profit  de  qui  elle  est  creee,  et  qui  en  a  donne  la  valeur  au 
tireur  ;  3 — JJaccepteur,  sur  qui  la  lettre  est  tiree,  et  qui  s'engage  a  la 
payer.  Lorsqu'il  n'a  point  accepte,  on  le  nomme  tire  ;  et  accepteur, 
lorsqu'il  I'a  acceptee.  Lorsqu'il  y  a  negociation  de  la  lettre  de  change, 
le  preneur  prend  le  nom  (Tendosseur,  pour  designer  que,  par  son  ordre 
ecrit  au  dos  de  la  lettre  de  change,  il  donne  a  un  autre,  qui  prend  le 
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nom  de  porteur,  le  droit  d'en  exiger  Je  paiement.  Voyons  maintenant 
quelle  espece  de  contrat  la  lettre  de  change  a  formee  entre  ces  diverses 
personnes.  Entre  le  tireur  et  le  preneur,  la  lettre  de  change  forme  le 
contrat  de  change  ;  en  effet,  le  preneur  echange  ce  qu'il  donne  en  un 
lieu,  ou  ce  qu'il  s'oblige  a  donner  au  tireur,  contre  I'argent  que  le  tireur 
s'oblige  de  lui  faire  compter  dans  un  autre  lieu  au  moyen  de  la  lettre 
de  change.  Entre  le  tireur  et  I'accepteur,  c'est  un  mandat.  L'accep- 
teur  n'est  que  le  mandataire  du  tireur,  Entre  I'endosseur  et  le  porteur 
il  y  a  deux  especes  de  contrats  :  1 — Cession  et  transport  de  droits  de 
I'endosseur  ope'res  au  moyen  de  I'endossement ;  2 — Contrat  de  change, 
par  lequel  celui  a  qui  I'ordre  est  passe,  c'est-a-dire  le  porteur,  echange 
I'argent  qu'il  donne  h  I'endosseur,  dans  le  lieu  oil  se  fait  I'endossement, 
contre  I'argent  que  I'endosseur  s'oblige  de  son  cote  de  lui  faire  recevoir 
dans  le  lieu  oil  la  lettre  de  change  qu'il  lui  remet  a  ete  tiree.  Ce  con- 
trat produit  les  memes  engagemens  entre  I'endosseur  et  le  porteur  que 
ceux  que  le  tireur  avait  contractes  vis-a-vis  du  preneur,  L'accepteur 
est  solidairement  oblige  avecle  tireur  envers  le  preneur,  les  endosseurs 
et  le  porteur.  Lorsqu'une  negociation  se  fait  au  moyen  d'un  billet,  on 
nomme  cet  effet,  billet  a  ordre ;  souscriptev^r,  celui  qui  le  cree  et  qui 
doit  le  payer  ;  heneficiaire,  celui  au  profit  duquel  il  est  souscrit.  On 
appelle  traite^  la  lettre  de  change  tiree  par  un  banquier  sur  son  corres- 
pondant ;  remise,  celle  que  le  banquier  envoie  a  son  correspondant 
pour  en  faire  le  recouvrement,  ce  que  Ton  nomme,  dans  le  langage  du 
commerce,  encaisser.  On  dit  qu'un  billet  ou  une  lettre  de  change  est 
negocie,  pour  indiquer  qu'il  a  ete  vendu  ;  quand  il  est  echange  contre 
un  autre  ou  contre  de  I'argent,  on  dit  qu'il  est  escompte  ;  lorsqu'il  a  etd 
donne'  pour  solde,  on  dit  qu'il  a  ete  jMSse  a  ordre  pour  solde.''^ 
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CHAPTER  XLTII. 

RIGHTS    RELATING   TO    SUCCESSION. 

DCCCLYIII.  [Having  discussed  Eights  to  specific 
things,  and  Obligations,]  we  now  approach  the  considera- 
tion— What  law  ought  to  govern  the  Rights  relating  to 
Succession  to  property,  [whether  Testamento  or  ah  Intes- 
tato  (a).] 

These  rights  grow  out  of  a  rule  which  is,  in  truth, 
highly  artificial,  though  so  generally  incorporated  into  the 
Law  of  all  civilized  states  as  to  appear  natural — the  rule 
that  it  is  competent  to  a  person  to  extend  his  power  and 
will  beyond  the  limits  of  his  own  existence,  and  to  transfer 
after  his  death  property  to  living  persons.  This  will  may 
be  either  express — that  is,  by  being  recorded  in  a  testament 
(testatio  mentis)  {h),  and  then  there  is  a  testamentary  suc- 
cession— the  heir  succeeds  to  the  deceased ;  or  it  may  be 
tacit — then  the  law  presumes  what  the  intentions  of  the 
deceased  were,  and  there  is  a  succession  ah  intestato.  The 
Roman  law  was  philosophical  in  its  conception  and  precise 
in  its  language  on  this  subject:  "Mhil  est  aliud  hsereditas, 
''qukmsuccessioinnniversumjus  quod  defunctus  habuit"  (c). 

By  a  remarkable  fiction  it  treated  the  hcereditas  as  a 
moral  person — "  Hsereditas  enim  non  hseredis  personam, 

(a)  Vide  supra,  §  xxx. 

Savigny,  R.  B.  viii.  s.  366  (at  p.  172  of  edit.  1849,  BerHn),  s.  375. 
Merlin,  Bep.  Heritier. 

[Story,  Conflict  of  Laws,  chaps,  xi.  xii,  and  ss.  507-529  m. 
Bar,  §§  107-114.] 

(6)  "  Testamentum  ex  eo  appellatur,  quod  testatio  mentis  sit." — 
Inst.  lib.  ii.  t.  x. 

(c)  .Dig.  Hb.  1,  t.  xvi.  24. 
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"  sed  defuncti  sustinet "  (d) .  And  the  countries  wliicn  have 
adopted  this  law  as  the  basis  of  their  jurisprudence  have 
the  adage,  hceres  sustinet  personam  defuncti  (e). 

DCCCLTX.  [There  are  three  chief]  Questions.  First— 
What  Forum  has  jurisdiction  over  the  whole  question  of  the 
succession  ? — that  of  the  situs  ?  or  that  of  the  domicil  ? 

Donellus  examines  this  question,  and  concludes,  "  Ita 
"  relinquitur  omnino  locus  is  unus,  in  quo  controversia 
"  hcereditatis  tractanda  sit,  ubi  scilicet  qui  convenitur 
"  habet  domicilium  "  (/).  And  again  :  "Nunquam  alibi 
"  de  hsereditate  agi  posse,  quam  ubi  possessor  domicilium 
"  habeat."  That  is,  the  petitio  hcereditatis  should  be  in 
the  forum, — where  the  heir  or  representative  of  the  de- 
ceased is ;  though  the  petitio  rerum  singularum — e.g.  as  to 
legacies  of  particular  things — may  be,  perhaps,  necessarily 
preferred  before  another /or^tm  (g). 

DCCCLX.  The  second  Question  is — By  what  law  shall 

(d)  Dig.  lib.  xli.  t.  i.  34,  61  ;  et  cf.  lib.  v.  t.  iii.  50.  [ "  Hf=ereditas, 
etiam  sine  ullo  corpore  juris  intellectum  habet."] 

(e)  Masse,  Droit  Commerc.  Hv.  iii.  tit.  iv.  c.  ii.  num.  1354. 
(/)  De  Jure  Civ.  lib.  xvii.  c.  xvii.  12. 

[(g)  As  to  jurisdiction  in  relation  to  the  estates  of  deceased  per- 
sons, see  Preston  v.  Lord  Melville,  8  Gl.  &  Fin.  Rep.  p.  1  ;  Cooh  v. 
Gregson,  2  Drewry ,  Bep.  p.  286  ;  Enohin  v.  Wylie,  10  H.  L.  Cases,  p.  1 ; 
Stirling-Maxwell  v.  Cartwright,  L.  R.  11  Ch.  D.  p.  522  ;  Fames  v. 
Hacon,  L.  R.  18  Ch.  D.  p.  437  ;  In  re  Hawthorne,  L.  R.  23  Ch.  D.  p. 
743  ;  In  re  Klmhe,  Kannreuter  v.  Geiselbrecht,  L.  R.  28  Gi.  D.  p.  175  ; 
Blackwood  v.  The  Queen,  L.  R.  8  App.  Ca.  p.  82  ;  Ewingv.  Orr  Ewing, 
L.  R.  9  App.  Ca.  p.  34  and  10  Ayp.  Ca.  p.  453  ;  In  re  Trufort,  Trafford  v. 
Blanc,  L.  R.  36  Ch.  D.  p.  600.  In  the  judgment  in  this  last  case  it 
was  said  (per  Stirling,  J.,  at  p.  611)  :  "  The  rule  .  .  .  appears  to  be 
this,  that  although  the  parties  claiming  to  be  entitled  to  the  estate  of 
the  deceased  person  may  not  be  bound  to  resort  to  the  tribunals  of 
the  country  in  which  the  deceased  was  domiciled,  and  although  the 
courts  of  this  country  may  be  called  upon  to  administer  the  estate  of 
a  deceased  person  domiciled  abroad,  and  in  such  a  case  may  be  bound 
to  ascertain,  as  best  they  can,  who,  according  to  the  Law  of  the 
domicil,  are  entitled  to  that  estate,  yet  where  the  title  has  been 
adjudicated  upon  by  the  courts  of  the  domicil,  such  adjudication  is 
binding  upon,  and  must  be  followed  by,  the  courts  of  this  country." 

See,  too.  Story,  ss.  507-529  m.] 
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the  forum,  so  seized  of  the  general  subject,  decide  the 
points  which  arise,  mutatis  mutandis,  in  the  matter  of 
Testamentary  succession,  as  in  the  matter  of  Obligation ; 
namely,  as  to — 

(1 )  The  legal  capacity  of  the  testator ; 

(2)  The  form  of  the  testamentary  instrument ; 

(3)  The  dispositions  contained  in  it ; 

(4)  The  construction  or  interpretation  of  it ; 

(5)  The  currency  in  which  legacies  and  shares  [of  the 
estate  of  a  deceased  person]  are  to  be  paid,  and  the 
amount  of  interest  payable  on  legacies  or  shares. 

[The  third  Question  arises]  in  the  case  of  succession  ah 
intestato,  and  is — What  law  ought  to  govern  the  rights  of 
parties  to  the  property  of  the  intestate  P 

Or,  in  the  language  of  continental  jurisprudence,  are 
the  statutes  which  govern  the  matter  of  succession  personal 
or  real  ? 

DCCCLXI.  With  respect  to  the  Law  generally,  ap- 
plicable both  to  testamentary  succession  and  to  succession 
ah  intestato,  the  jurisprudence  of  states  admits  of  a  three- 
fold division. 

i.  The  jurisprudence  which  submits  the  universitas  juris 
(both  moveable  and  immoveable  property)  of  the  succession 
to  the  Law  of  the  last  Domicil  of  the  deceased.  This  is  in 
accordance  with  the  opinion  of  Savigny,  and  with  the 
decisions  of  the  superior  tribunals  of  Germany. 

ii.  The  directly  opposite  jurisprudence,  which  submits 
the  property  to  the  Law  of  the  Place  where  it  happens  to 
be :  which  admits  the  possibility,  therefore,  of  different 
laws  being  applied  to  different  portions  of  the  property, 
and  which  lays  down  no  principle  as  to  debts  and 
credits,  leaving  them  to  be  practically  dealt  with  in  each 
case,  according  to  the  best  expedient  which  can  be  devised. 
This  jurisprudence  is  founded  upon  the  strict  feudal  law 
of  territorial  sovereignty. 

iii.  The  intermediate  system  of  jurisprudence  which 
subjects  the  personalty  to  the  Law  of  the  Domicil  of  the 
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deceased — the  realty  to  the  Law  of  the  Situs.  This  is  the 
jurisprudence  of  England,  France  (/i),  and  the  United 
States  of  America. 

DCCCLXII.  Such  is  the  outline  of  the  jurisprudence 
of  the  principal  States  upon  the  general  question  of 
Succession.  We  have  now  to  consider  separately  the  five 
points  which  have  been  just  mentioned,  as  arising  out  of 
Testamentary  succession. 

DCCCLXIII.  (1)  As  to  the  legal  capacity  of  the  tes- 
tator. Upon  this  matter  the  reader  is  referred  to  what 
has  been  already  said  upon  the  genera]  question  of  the  ca- 
pacity of  the  foreigner,  both  as  to  contracting  a  marriage  (i) 
and  as  to  acquiring  or  alienating  property  (j) ;  and  to 
the  chapter  on  personal  and  real  statutes  (k). 

But  the  answer  to  this  question  may  be  generally  stated 
thus:  The  Law  of  the  actual  Domicil  of  the  testator  at  the 
time  of  making  his  testament  governs  the  question  of  his 
legal  capacity  to  do  the  act  [l). 

DCCCLXIV.  (2)  As  to  the  form  (m)  of  the  testament. 
The  jurisprudence  of  the  continent  wisely,  justly,  and 
philosophically  allows  an  option  {n)  to  the  testator  to 
adopt  either — 

(a)  The  form  required  by  the  lex  loci  actus ;  or 

(h)  Fcelix,  liv.  i.  tit.  ii.  s.  61,  and  the  authors  there  cited. 

(i)  Supra,  chap,  xviii.  §§  cccxcv.  et  seq. 

{j)  Supra,  §  ccclxxxv.B.  and  chap,  xxviii. 

(k)  Supra,  chap.  xvi. 

(l)  Story,  s.  465. 

(m)  "De  meme,  la  validite  d'un  testament  quant  a  la  forme  ne 
peut  etre  jugee  que  par  le  juge  du  domicile,  dont  la  sentence,  renduc 
dans  les  formes,  doit  etre  reconnue  partout.  Mais  sans  toucher  a  la 
validity  du  testament  en  lui-meme,  les  dispositions  qu'il  renferme 
peuvent  etre  constees  devant  le  juge  du  lieu  ou  les  biens  sont  situi^s, 
parce  qu'on  ne  peut  disposer  de  ces  biens  que  conformement  aux  lois 
du  pays." — Vattel,  liv.  ii.  chap.  vii.  §  85. 

(n)  The  object  of  the  Law,  as  Savigny  truly  sajs,  is  to  favour  and 
facilitate,  not  to  thwart,  the  act  of  the  party.  "There  can  be  no 
doubt,"  he  adds,  "  that  it  is  facultative,  and  so  allows  a  choice.  This, 
too,  is  generally'  acknowledged.  (Dieses  ist  denn  audi  meist  anerkannt 
vvorden,)"— /S'«i-i/://?i/,  Ii.  Ii.  viii.  s.  381,  in  fine. 
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(y8)  The  form  required  by  the  lex  domicilii. 

The  adoption  of  either  form  is,  as  jurists  say,  faculta- 
tive, not  imperative,  though  the  general  maxim  be  locus 
regit  actum  (o). 

England  (p)  and  the  North  American  United  States  (pp) 
used  unwisely,  arbitrarily,  and  unphilosophically  to  compel 
the  testator  to  adopt  the  form  prescribed  hj  the  lex 
domicilii. 

DCCCLXIY.A.  Now,  however,  the  English  Law  has 
been  altered  and  amended  by  [what  is  commonly  known 
as  "  Lord  Kingsdown's]  Act,"  24  &  25  Vict.  c.  114,  entitled 
"An  Act  to  amend  the  Law  with  respect  to  Wills  of 
"  Personal  Estate  made  by  British  Subjects,"  passed  on 
the  6th  August,  1861  {q). 

(o)  Bocco,  lib.  iii.  cap.  iii.  p.  305  :  "  Ond'  h  che  possiamo  diritta- 
mente  giudicare  quanto  erronea  sia  la  sentenza  di  quegli  autori,  i  quali, 
come  essenziale  alia  validitti  di  ogni  atto,  chiedono  1'  adempimento 
esclusivo  delle  forme  del  luogo  ove  esso  e  celebrato." 

Foelix,  s.  83  :  "Nous  tenons  pour  valable  Facte  passe  a  I'etranger 
suivant  les  formes  prescrites  dans  ]a  patrie."  Cf.  Code  Civil,  arts.  999 
and  1317.  Yet  the  Cour  de  Cassation  held  that  it  could  not  pro- 
nounce for  the  validity  of  a  will  made  in  France,  but  not  according 
to  French  Law,  on  the  ground  that  comity  required  the  strict  applica- 
tion of  the  maxim,  loais  regit  actum. — Foelix,  p.  85,  note  (a). 

(p)  Vide  supra,  §§  cccxliv-cccxlvi. 

Croker  v.  Marquis  of  Hertford,  4  Moore,  P.  C.  Bep.  p.  339. 

Bremer  v.  Freeman,  10  Ih.  p.  306.     [Vide  supra,  §  cccxlvi.] 

[{pp)  Story,  s.  468.] 

(q)  Vide  supra,  §  cccxlviii.  On  moving  the  second  reading  of  this 
Bill  on  April  22,  1861,  Lord  Kings  down  made  the  following  reference 
to  the  remarks  in  a  former  edition  of  this  treatise  : — 

"  But  I  will  refer  your  lordships  to  treatises  of  learned  men,  in 
which  the  authorities  are  collected  and  discussed,  and  in  which  the 
authors  of  those  treatises  have  come  to  the  conclusion  which  I  have 
represented  to  be  the  law."  He  then  quoted  Mr.  Burge,  and  pro- 
ceeded :  "Dr.  Phillimore,  who  has  published  his  valuable  work  on 
International  Law  much  more  recently,  and  has  examined,  I  believe, 
the  works  of  all  the  eminent  writers  on  the  subject  up  to  the  present 
time,  including  some  distinguished  foreign  jurists  still  living,  thus 
sums  up  the  result  of  his  inquiries." 

He  then  cited  §  dccclxiv.  of  the  first  edition  of  this  work. — Hans. 
Pari.  Deb.  vol.  clxii.  column  871. 
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This  statute  provides  as  follows  : — 

Sect.  1.  "  Every  will  and  other  testamentary  instrument 
"  made  out  of  the  United  Kingdom  by  a  British  subject 
''  (whatever  may  be  the  domicil  of  such  person  at  the  time 
"  of  making  the  same,  or  at  the  time  of  his  or  her  death) 
"shall,  as  regards  personal  estate,  be  held  to  be  well 
"  executed  for  the  purpose  of  being  admitted  in  England 
"  and  Ireland  to  probate,  and  in  Scotland  to  confirmation, 
"if  the  same  be  made  according  to  the  forms  required 
"either  by  the  Law  of  the  place  where  the  same  was 
"  made,  or  by  the  Law  of  the  place  where  such  person 
"  was  domiciled  when  the  same  was  made,  or  b}^  the  laws 
"  then  in  force  in  that  part  of  Her  Majesty's  dominions 
"  where  he  had  his  domicil  of  origin. 

Sect.  2.  "  Every  will  and  other  testamentary  instrument 
"  made  within  the  United  Kingdom  by  any  British  subject 
"  (whatever  may  be  the  domicil  of  such  person  at  the  time  of 
"  making  the  same,  or  at  the  time  of  his  or  her  death)  shall, 
''  as  regards  personal  estate,  be  held  to  be  well  executed, 
"  and  shall  be  admitted  in  England  and  Ireland  to  probate, 
"  and  in  Scotland  to  confirmation,  if  the  same  be  executed 
"  according  to  the  forms  required  by  the  laws  for  the  time 
"  being  in  force  in  that  part  of  the  United  Kingdom  where 
"  the  same  is  made. 

Sect.  3.  "  No  will  or  other  testamentary  instrument 
"  shall  be  held  to  be  revoked  or  to  have  become  invalid, 
"  nor  shall  the  construction  thereof  be  altered,  by  reason 
"  of  any  subsequent  change  of  domicil  of  the  person  making 
"  the  same. 

Sect.  4.  "Nothing  in  this  Act  contained  shall  invali- 
"  date  any  will  or  other  testamentary  instrument,  as 
"  regards  personal  estate,  which  would  have  been  valid  if 
"this  Act  had  not  been  passed,  except  as  such  will  or 
"  other  testamentary  instrument  may  be  revoked  or  altered 
"  by  any  subsequent  will  or  testamentary  instrument  made 
"  valid  by  this  Act. 

Sect.  -5.  "  This  Act  shall  extend  only  to  wills  and  other 
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"  testamentary  instruments  made  by  persons  who  die  after 
"the  passing  of  this  Act."  {qq). 

In  the  same  year  was  passed,  on  the  6th  of  August, 
another  Act  (24  &  25  Vict.  c.  121),  entitled  ''An  Act  to 
"  amend  the  Law  in  relation  to  the  Wills  and  Domicil  of 
"British  Subjects  dying  whilst  resident  abroad,  and  of 
"Foreign  Subjects  dying  whilst  resident  within  Her 
Majesty's  Dominions."  [It  provided  for  conventions  to  be 
made  with  Foreign  Countries  under  which  British  subjects 
residing  abroad  should  retain  their  previous  domicil,  unless 
they  took  certain  specified  steps  to  obtain  a  foreign  domicil, 
and  further  for  conventions  under  which,  if  the  British 
Consul  were  enabled  to  take  possession  of  the  effects  of 
British  subjects  dying  abroad,  the  foreign  consul  should 
have  similar  powers  with  regard  to  subjects  of  his  nation 
dying  in  England  (r).  But  no  conventions  of  either  kind 
appear  to  have  been  entered  into.] 

DCCCLXV.  But  a  further  question  on  the  same  point 
may  arise.  A  testator  makes  his  testament  according  to 
the  Law  of  his  actual  domicil,  [and  afterwards  removes  to 
another  place,  where  he  remains  domiciled  till  his  death.] 
Must  he  make  a  new  testament  if  the  old  one  be  not  ac- 
cording to  the  form  of  the  new  domicil  ? 

The  jurisprudence  of  those  states  which  consider  the 
adoption  of  the  form  of  the  instrument  o.^  facultative,  not 
imperative,  ought,  in  consistency,  to  maintain  that  a  will 
made  according  to  the  form  of  the  lex  loci,  at  the  time  of 


[(qq)  This  Act  applies  to  naturalized  British  subjects  (In  the  Goods 
of  Gaily,  L.  B.  1  P.  D.  p.  438)  ;  but  not  to  British  women  who  have 
married  foreigners  {In  the  Goods  of  Von  Buseck,  L.  B.  6  F.  D.  p.  211, 
and  s.  c.  on  appeal  as  Bloxam  v.  Favre,  L.B.  9  F.D.  p.  130).  It  was 
decided  by  North  J.  that  in  sect.  2,  personal  estate  included  leaseholds. 
In  re  Watson,  Weekly  Notes,  1887,  p.  142.  For  other  decisions  on  the 
Act  see  Fechell  v.  Hilderley,  L.  B.  1  Froh.  d:  Mat.  p.  673.  In  the 
Goods  of  Lacroix,  L.  U.  2  P.  D.  p.  94.] 

[(r)  Vide  supra,  vol.  ii.  §  ccxlviii.  note  (/.).] 
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its  making,  ought  to  be  valid.  Such  is  accordingly  the 
doctrine  laid  down  by  Foelix  (rr) . 

Upon  this  point,  Savigny  (s)  has  the  following 
passage :— "  A  more  modern  author  (t)  adds  the  fol- 
"  lowing  restriction: — The  testament,  he  says,  is  valid 
"  if  the  testator  die  in  the  foreign  state.  But  if  he 
"  return  to  his  own  country  the  testament  becomes 
"  void,  [at  least  in  the  case  where  a  testament  of  this 
"  kind  is  unknown  in  the  Law  of  his  own  country.]  I 
"  do  not  think  that  this  restriction  is  justifiable  on 
"  principle,  and  it  seems  to  have  obtained  no  approba- 
'^  tion  from  other  jursts.  Nevertheless,  a  prudent  father 
'^  of  a  family  would  do  well  to  make  a  new  will  on  his 
"  return  home,  in  order  to  be  secure  against  every  possible 
"  attack." 

Story  {u)  considered  it  to  be  an  undecided  point, 
whether  the  construction  of  a  will  made  under  these  cir- 
cumstances would  be  governed  by  the  law  of  the  old  or 
the  new  domicil.  Yet  he  cites  with  approbation  John 
Yoet,  as  maintaining  the  invalidity  of  a  will  made  before 
the  change  of  domicil  (x). 

Since  the  death  of  Story,  a  Missouri  court  has  decided 
that  this  opinion  is  the  law  {y). 


(rr)  Liv.  ii.  tit.  ii.  s.  77:  "L'acte  fait  dans  un  pays  etranger 
suivant  les  formes  qui  y  sont  prescrites,  ne  perd  pas  sa  force,  quant  k 
sa  forme,  par  le  retour  de  I'individu  au  lieu  de  son  domicile  :  aucune 
raison  de  droit  ne  milite  en  faveur  de  I'opinion  contraire. 

"  II  en  est  de  meme  en  cas  de  changement  de  domicile  des  parties  ; 
ou  de  I'une  d'elles,  parce  que  la  forme  depend  de  la  loi  du  lieu  de  la 
confection  de  Facte." 

S.  117  :  "  Le  testament  conserve  sa  validite  quant  a  la  forme,  non- 
obstant  le  changement  de  domicile  du  testateur,  parce  que  cette  forme 
depend  de  la  loi  du  lieu  de  la  confection  de  Facte." 

(s)  R.  R.  viii.  s.  381,  IV. 

(t)  Eichhorn,  Deutsches  Recht,  s.  37. 

(u)  Conflict  of  Laws,  s.  479  q. 

(x)  Ibid.  s.  473.  " 

J.  Voet,  lib.  xxviii.  t.  iii.  s.  12,  (tom.  ii.  p,  292.) 

(*/)  Nat  V.  Coon,  10  Missouri  Rep.  p.  543. 
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But  this  doctrine  is  surely  fraught  with  obvious  and 
many  inconveniences,  and  with  the  great  evil  of  render- 
ing difficult  and  uncertain  that  which  it  is  one  great  object 
of  civilization  to  render  easy  and  certain — the  validity  of 
testaments  (z). 

DCCCLXYI.  (3)  As  to  the  dispositions  contained  in 
the  testament.  Where  no  prohibitory  laws  of  the  State  in 
which  the  moveable  property  is  situate  interfere,  both  by 
English  Law,  and  by  what  may  be  fairly  termed  the 
general  consent  of  jurists,  the  Law  of  the  domicil  of  the 
testator  governs  the  question  of  testamentary  disposition, 
as  that  of  the  donor  or  transferor  governs  the  question  of 
transfers  inter  vivos  {a) .  Immoveable  property,  as  a  general 
rule,  is  governed  by  the  lex  rei  sitce  (h). 

DCCCLXIX.  (c)  Quite  consistently  with  these  deci- 
sions the  English  Law  holds,  nevertheless,  that  a  testament 
duly  executed  in  a  foreign  state,  according  to  the  law  of 
that  state,  by  a  testator  domiciled  therein,  must  be  clothed 
with  the  authority  of  an  English  Court  of  Probate  before 
it  can  affect  moveable  property  in  England ;  though  the 
English  court  will  adopt  the  Foreign  law  as  conclusive  on 
the  subject  of  the  validity  of  the  testament  (d). 

DCCCLXX.  (4)  With  respect  to  the  construction  and 
interpretation  of  testaments  {dd),  testamentary  declara- 
tions, and  the  like,  the  English  Law  distinctly  rules  that 


(z)  As  to  English  law  now,  see  s.  3  of  24  &  25  Vic.  c.  114, 
suprdy  §  dccclxiv.A. 

(a)  Story,  s.  472. 

(6)  Ihid.  ss.  474-479,  [and  authorities  therein  cited.  See  Black- 
wood V.  The  Queen,  L.  B.  8  Ap.  Ca.  at  p.  93.] 

(c)  §  dccclxvii.  is  now  inserted  as  §  dccclxxii.A.,  and  §  dccclxviii.  is 
omitted.] 

(d)  Price  v.  Dewhurst,  8  Simons,  Bep.  p.  279  ;  [Presto7i  v.  Lord 
Melville,  8  Clk.  <h  Fin.  Bep.  p.  1 ',  In  the  Goods  of  Bianchi,  3  Swab,  (h 
Trist.  Bep.  p.  16  ;  In  the  Goods  of  Dost  Aly  Khan,  L.  B.  6  P.  D.  p.  6. 

Cf.  cases  cited  supra,  §  dccclix.  note  (ff)  ;  and  see  Story,  s.  513.] 
[{dd)    Story,  ss.  479  a -479  m.      Vide  svjini,  §§  dclxxix,  et  seq.] 
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the  interpretation  shall  be  governed  by  the  Law  of  the 
domicil  of  the  deceased  person.  The  law  npon  this  point 
was  settled  and  expounded,  and  the  distinction  between 
this  rule  and  the  rule  relating  to  the  admissibility  of 
evidence  very  clearly  laid  down,  by  Lord  Brougham  in  a 
judgment  of  the  House  of  Lords. 

DCCCLXXI.  "  It  is  on  all  hands,"  he  said,  "  admitted 
"  that  the  whole  distribution  of  Mr.  Yates'  personal  estate 
"  must  be  governed  by  the  Law  of  England,  where  he 
"had  his  domicil  through  life,  and  at  the  time  of  his 
"  decease,  and  at  the  dates  of  all  the  instruments  executed 
"  by  him.  Had  he  died  intestate,  the  English  statute  of 
"  distributions,  and  not  the  Scotch  Law  of  succession  in 
"  moveables,  would  have  regulated  the  whole  course  of 
"  the  administration.  His  written  declarations  must  there- 
"  fore  be  taken  with  respect  to  the  English  Law.  I  think 
"  it  follows  from  hence  that  those  declarations  of  intention 
"  touching  that  property  must  be  construed  as  we  should 
"  construe  them  here  by  our  principles  of  legal  interpreta- 
"  tion.  Great  embarrassment  may,  no  doubt,  arise  from 
"  calling  upon  a  Scotch  court  to  apply  the  principles  of 
"  English  Law  to  such  questions,  many  of  those  principles 
"  being  among  the  most  nice  and  difficult  known  in  our 
**  jurisprudence.  The  Court  of  Session  may,  for  example, 
"  be  required  to  decide  whether  an  executory  devise  is 
"  void,  as  being  too  remote ;  and  to  apply,  for  the  purpose 
"  of  ascertaining  that  question,  the  criterion  of  the  gift 
"  passing,  or  not  passing,  what  would  be  an  estate  in  realty, 
"  although  in  the  language  of  the  Scotch  Law  there  is  no 
"  such  expression  as  executory  devise,  and  within  the 
"  knowledge  of  Scotch  lawyers  no  such  thing  as  an  execu- 
"  tory  estate  tail.  Nevertheless,  this  is  a  difficulty  which 
"  must  of  necessity  be  grappled  with,  because  in  no  other 
"  way  can  the  English  law  be  applied  to  personal  property 
"  situated  locally  within  the  jurisdiction  of  the  Scottish 
"  forum ;  and  the  rule  which  requires  the  law  of  the 
"  domicil  to  govern  succession  to  such  property  could  in 
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*'  no  other  way  be  applied  and  followed  out.  Nor  am  I 
"  aware  that  any  distinction  in  this  respect  has  ever  been 
"  taken  between  testainentary  succession  and  succession 
"  ah  intestato,  or  that  it  has  been  held  either  here  or  in 
"  Scotland  that  the  court's  right  to  regard  the  foreign  law 
"  was  excluded  wherever  a  foreign  instrument  had  been 
"  executed.  It  is  therefore  my  opinion  that  in  this,  as  in 
"  other  cases  of  the  like  description,  the  Scotch  court 
"  must  enquire  of  the  foreign  Law  as  a  matter  of  fact, 
"  and  examine  such  evidence  as  will  show  how  in  England 
''  such  instruments  would  be  dealt  with  as  to  construction. 
"  I  give  this  as  my  opinion  upon  principle,  for  I  am  not 
"  aware  of  the  question  ever  having  received  judicial  de- 
"  termination  in  either  country. 

"  But  here  I  think  the  importing  of  the  foreign  code 
"  (sometimes  incorreetlycalled  the  Oom-ito)  must  stop."  .  .  . 
"Accordingly,  where  the  question  is  what  a  person  in- 
"  tended  by  an  instrument  relating  to  the  conveyance  of 
"  real  estate  situated  in  a  foreign  country,  and  where  the 
"  lex  loci  rei  sitoe  must  govern,  we  decide  upon  his  meaning 
"  by  that  Law,  and  not  by  the  Law  of  his  country  where 
"  the  deed  was  executed,  because  we  consider  him  to  have 
"had  that  foreign  Law  in  his  contemplation  "  (e). 

DCCCLXXTL  In  accordance  with  the  principle  of 
this  judgment,  though  long  before  it  was  delivered,  the 
English  courts  have  holden  that  a  devise  bad  by  the 
Law  of  the  testator's  domicil,  though  good  by  the  Law 
of  the  state  in  which  it  is  to  take  effect,  is  an  invalid 
devise  [ee), 

DCCCLXXII.A.  It  would  seem  that  even  in  the  case 
of  immoveable  property,  the  Law  of  the  domicil  governs 


(e)  Yates  v.  Thomson,  3  Clh.  db  Fin.  Bep.  pp.  585-588  (1835). 
See  Trappes  v.  Meredith,  L.  B.  7  Ch.  App.  p.  248. 

(ee)  Curtis  v.  Hutton,  14  Vesey,  Bep.  p.  537  {Sir  W.  Gra7it)sL 
case  under  the  Mortmain  Act. 

[See  also  PhiladeljMa  Baptist  Association  v.  Smith,  3  Peters,  (Sup. 
a.)  i?«|>.  Appendix,  pp.  500-503  ;  Story,  s.  470^?.] 
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the  construction  of  the  testamentary  instrument,  unless  it 
clearly  appears  that  the  testator  in  the  expressions  which 
he  used  had  in  view  the  lex  loci  rei  sitce  (/). 

[In  8tudd  V.  Cooh  {ff)  the  point  raised  was  the  legal 
effect  of  a  devise  of  Scotch  heritage  contained  in  an 
English  will,  and  expressed  in  English  legal  terminology. 
The  case  came  on  appeal  from  the  Scotch  Court  of  Session 
to  the  House  of  Lords,  where  it  was  holden  that  effect 
must  be  given,  so  far  as  practicable,  to  the  intention  of 
the  testator,  as  gathered  from  the  whole  context  inter- 
preted by  English  Law.] 

DCCCLXXIII.  So,  as  to  ascertaining  the  particular 
class  or  description  of  persons  entitled  to  take  under  a 
particular  denomination  or  designatio  jpersonarum,  the  Law 
of  the  domicil  is  to  govern,  [whether  the  property  be  move- 
able or  immoveable ;  unless,  indeed,  the  context  furnishes 
some  clear  guide  for  a  different  interpretation  {g).  The 
Law  which  would  be  applicable  to  duties  or  taxes  payable 
upon  a  testamentary  succession  is  referred  to  later  on.] 

DCCCLXXIII.A.  (5)  It  has  been  holden  in  England 
that  legacies  and  shares  [of  the  estates  of  deceased  per- 
sons] are  payable  according  to  the  Law  of  the  country,  and 
in  the  currency  of  the  country,  in  which  the  testator  was 
domiciled;  unless,  indeed,  the  testament  affords  clear 
evidence  that  the  testator  contemplated  another  currency. 
Nor  would  this  rule  be  varied  [if  the  legacy  had  to  be 
raised  out  of  immoveable  property]  situate  where  the  cur- 


(/)  Burge,  Coram,  vol.  ii.  pp.  857,  858  ;  Story,  s.  479  h.  Trotter  v. 
Trotter,  3  Wilson  c&  Shaw,  Bep.  p.  407  ;  cf.  Bernal  v.  Bernal,  3 
Mylne  <&  Craig,  Rep.  p.  559. 

[(ff)  L.  R.  8  App.  Ca.  p.  577.  See  also  Bradford  v.  Young,  L.  B. 
29  Ch.  D.  p.  617,  and  cf.  Chamberlain  v.  Napier,  L.  R.  15  Ch.  D. 
p.  614  ;  Hernando  v.  Sawtell,  L.  R.  27  Ch.  D.  p.  284.] 

[(g)  Story,  ss.  479  e,  479  m,  and  cf.  s.  484 ;  Harrison  v.  Nixon,  9 
Peters,  (Sup.  Ct.)  Rep.  p.  483. 

Bnrge,  Comm.  vol.  ii.  p.  855  ;  vol.  iv.  pp.  590-593.] 

Bittson  V.  Stordy,  1  Jur.  N.  S.  p.  771. 
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rency  differs  from  that  which,  prevails  in  the  country  of 
the  testator's  domicil  (gg). 

As  to  the  interest,  the  English  rule  appears  to  be  that 
legacies  and  shares  carry  interest  according  to  the  law  of 
the  country  in  which  the  assets  have  been  placed  by  the 
executors  or  administrators  since  they  became  payable ; 
the  Law  presuming  that  such  interest  has  been  earned  {h), 

DCCCLXXIY.  [The  third  and  last  Question  arises, 
as  already  mentioned,  in]  Successions  ah  intestato  (Jih) .  The 
points  which  may  arise  under  this  head  are  chiefly  the 
following,  (some  of  which,  it  will  be  seen,  apply  also  to 
testamentary  succession)  : — 

What  Law  ought  to  decide — 

(1)  What  persons  are  entitled  to  distribution  ? 

(2)  What  portions  of  the  estate  of  the  deceased  ought 
to  be  primarily  chargeable  with  the  payment  of  the  debts 
of  the  deceased  ? 

(3)  The  duties  or  taxes  payable  to  the  Government 
upon  successions  either  testamentary  or  ah  intestato  ? 

DCCCLXXV.  (1)  The  succession  to  moveahle  property 
is  governed  by  the  Law  of  the  actual  domicil  of  the 
intestate  at  the  time  of  his  death ;  and  this  Law  decides 
who  are  the  persons  entitled  to  distribution ;  and  in  what 
degree  of  preference,  if  any,  they  are  so  entitled.  This  is 
the  answer  now  given  decidedly  by  the  Law  of  England 
and  of  the  United  States  (^).     The  same  answer  is  given 

(gg)  Surge,  Gomm.  vol.  iv.  pp.  594-596  ;  Story,  s.  479  h,  citing 
Saunders  V.  Drake,  2  Atkyns,  Hep.  p.  465  ;  Pierson  v.  Garnett,  2  Brown's 
Gh.  Rep.  p.  39  ;  Malcolm  v.  Martin,  3  Ihid.  p.  50 ;  Wallis  v.  Bright- 
well,  2  Peere  Williams,  Rep.  p.  88. 

Qi)  Raymond  v.  Broadhelt,  5  Vesey,  Rep.  p.  199  ;  Bourhe  v.  Ricketts, 
10  Vesey,  Rep.  p.  330  ;   Westlake,  §  111. 

Qih)  Story,  chap.  xii. 

Savigny,  R.  R.  s.  375. 

(i)  Story,  ss.  480-482  a. 

Grispin  v.  Doglioni,  3  Swab.  &  Trist.  Rep.  p.  96  ;  Enohin  v.  Wylie, 
10  H.  L.  Gases,  p.  1.  [But  see  Eiving  v.  Orr  Ewing,  L.  R.  10  App. 
Ga.  at  pp.  502-  504  :  Hamilton  v.  Dallas,  L.  R.  1  Gh.  D.  p.  257. 

In  re  Goodman's  Trusts,  L.  R.  17  Gh.  D.  p.   266  {supra,  §  dxli.A), 
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pretty  generally  by  foreign  jurists  ;  it  is,  as  they  say,  the 
personal  statute  which  governs  the  case. 

DCCCLXXVI.  (ii)  With  respect,  however,  to  immove- 
able property,  the  lex  situs  prevails  :  it  governs  both  the  suc- 
cession ah  intestate  itself,  and  the  description  of  persons  who 
are  to  take  under  it.  This  is  certainly  the  Law  of  England, 
and  is  in  accordance  with  the  opinion  of  some  eminent 
foreign  jurists  {j).  It  [will  be  remembered],  however, 
that  with  respect  to  testaments  of  immoveable  property,  the 
description  of  persons  who  are  to  take  under  some  general 
designation  is  ascertained,  according  to  English  Law,  by 
the  lex  domicilii,  unless  the  context  clearly  furnishes  a 
different  interpretation  [h), 

DCCCLXXVII.  (2)  The  Law  of  the  domicil  of  the 
intestate  ought  also  to  decide  whether  particular  debts  are 
payable  out  of  the  personal  or  real  estates  {I),  and  what 
fund  is  primarily  liable,  and  matters  of  the  like  kind. 
But  it  cannot  be  said  that  there  is  any  uniformity  of 
opinion  among  foreign  jurists  upon  this  point  (m). 


decided  that  a  child  of  parents  domiciled  abroad,  illegitimate  by  English 
Law,  but  legitimated  by  the  Law  of  the  parents'  domicil,  was  entitled 
to  share  as  next  of  kin,  under  the  Statute  of  Distributions,  in  the 
estate  of  an  intestate  who  had  died  domiciled  in  England.  Andros  v. 
Andros,  L.  B.  24  Ch.  D.  p.  637.    In  re  Trufort,  L.  R.  36  ai.  D.  p.  600.] 

[(ii)  This  section  and  the  next  are  transposed  in  this  edition.] 

(j)  [Doe  d.  Birthwhistle  v.   Vardill,  7  Clk.  <h  Fin.  Bep.   p.  895.] 

Story,  ss.  484,  484  a.     [Cf.  ss.  430  et  seq.] 

J.  Voety  ad  Band.  lib.  xxxviii.  t.  xvii.  s.  35. 

(k)  Story,  s.  484.  See  also  Rittson  v.  Stordy,  1  Jur.  N.  S.  p.  771 
(1855).     [Vide  supra,  §  dccclxxiii.] 

(I)  Burge,  Comm.  vol.  iv.  pp.  722-734. 

Story,  ss.  489  c,  528-529. 

Anon.  9  Modern  Bep.  p.  6Q. 

Winchelsea  v.  Garretty,  2  Keen,  Bep.  p.  293  (1837). 

As  to  the  confiictus  on  this  point  of  Scotch  and  English  Law,  see 
Brodie  v.  Barry,  2  Vesey  &  Beames,  Bep.  p.  127  ;  Yates  v.  Thomson,  3 
Clk.  d;  Fin.  Bep.  p.  544  ;  Anstruther  v.  Chalmer,  2  Simons  Bep.  p.  1. 

As  to  English  and  American  Law — Gordon  v.  Brown,  or  Brown  v. 
Brown,  3  Haggard,  Ecc.  Bep.  p.  455,  note  ;  4  Wilson  &  Shaw's  Bep.  28. 

(m)  Story,  ss.  489  a  -489  c. 
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DCCCLXXIX.  {n)  (3)  What  Law  ought  to  regulate 
the  payment  of  duties  to  Government  on  successions? 

[There  is  now  chargeable  in  the  United  Kingdom,  (in 
lieu  of  the  former  duties  on  Probates  and  Letters  of 
Administration,)  a  stamp  duty  on  the  "Affidavit"  as  to 
the  deceased's  personal  estate — in  Scotland  on  the  "  In- 
ventory" — required  from  the  executor  or  administrator  (o). 
The  same  duty  is  charged  on  personalty  given  within 
three  months  of  the  death  of  the  deceased,  and  on  volun- 
tary settlements  {p).  These  duties]  are  payable  according 
to  the  lex  loci  of  the  assets  at  the  death  of  the  testator  or 
intestate.  [There  are  also  duties]  on  legacies,  and  on 
shares  [of  the  personal  estates  of  testators  or  intestates  (q) ; 
these  latter  duties]  are  payable  according  to  the  lex 
domicilii  of  the  deceased,  wherever  the  legatees  [or  persons 
entitled  to  the  shares]  may  reside  (r). 

The  Succession  Duty  Act,  1853  (16  &  17  Yic.  c.  51), 
[imposes  a  duty  on  all  successions  to  real  estate,  and  on  suc- 
cessions to  personal  estate]  under  settlements  not  included 
under  the  Legacy  Duty  Acts.  It  [was]  a  question  much 
mooted,  whether  funds  in  England  belonging  to  the  estate 
of  a  deceased  person  who  was  domiciled  abroad  were,  or 
were  not,  liable  to  duty  under  this  Act  (s).  .  [Bnt  in  the 
case  of  In  re  Cigala's  Settlement  Trusts  (t),  Anne  Bacon, 

[{71)  §  dccclxxviii.  is  now  §  dccclxxiii.A.] 

[(o)  44  Vic.  c.  12,  s.  27. 

(p)  Ibid.  s.  38. 

(q)  36  Geo.  III.  c.  52,  and  subsequent  amending  Acts.] 

(r)  Thomson  v.  Advocate-Gen.  12  Clk.  &  Fin.  Rep.  p.  1  (1845). 

[Skottowe  V.  Young,  L.  E.  11  Eq.  p.  474  -,  Blackwood  v.  Tlie  Queen, 
L.  B.  8  App.  Ca.  p.  82  ;  see  pp.  92,  93. 

Atkinson  v.  Anderson,  L.  B.  21  Ch.  D.  p.  100.] 

(s)  Wallace  v.  Attorney-General,  Jeves  v.  Shadwell,  L.  B.  1  Ch. 
App.  p.  1  ;  i?e  Badarfs  Trusts,  L.  B.  10  Eq.  p.  288  ;  Attorney -General 
V.  Camphell,  L.  B.  5  H.  of  L.  p.  524.  Lyall  v.  Lyall,  L.  B.  15  Eq, 
p.  1. 

For  a  curious  case  as  to  claiming  legacy  duty  from  a  domiciled 
foreigner,  see  Attorney-General  v.  Kent,  1  Huvlst.  dh  Colt.  Bep.  p.  12. 
Vide  supra,  §  clxxxi. 

[(0  L.  B.  7  Ch.  B.  p.  351.] 
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an  English  ladj,  on  her  marriage  with  the  Count  de 
Cigala,  a  domiciled  Italian,  executed  an  ante-nuptial 
settlement,  in  English  form,  comprising  inter  alia  French 
Rentes,  and  shares  in  the  Bank  of  France.  The  Count 
and  Countess  lived  and  died  in  Italy,  leaving  two  children 
(who  were  domiciled  Italians)  entitled  to  the  funds  in  the 
settlement,  which  were  then  held  by  four  English  trustees. 
The  children  claimed  to  have  the  French  funds  free  from 
succession  duty  in  this  country.  It  was  holden  by 
Jessel  M.R.  that  "  the  settlement  being  a  British  settle- 
"  ment,  the  trustees  being  subject  to  British  jurisdiction, 
"  the  forum  for  deciding  upon  the  claim  being  a  British 
"Court,"  the  funds,  "being  in  fact  English  property," 
were  "  property  "  within  the  2nd  section  of  the  Succession 
Duty  Act,  and  the  Crown  was  entitled  to  duty.] 
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CHAPTER  XLIY. 

ADMINISTRATION    OF  JUSTICE    IN    THE    CASE    OF    FOREIGNERS 

—  CIVIL    law:     1.   VOLUNTARY    JURISDICTION NOTARIES 

COMMISSIONS — LITTERS  REQUISITORIuE — 2.  CONTEN- 
TIOUS JURISDICTION FOREIGNER  PLAINTIFF,  DEFEND- 
ANT— ACTION      BETWEEN      TWO      FOREIGNERS LAW     OF 

FOREIGN  STATES  EXCEPT  FRANCE — FRENCH  LAW — 
ENGLISH    LAW. 

DCCCLXXX.  We  have  now  to  consider  the  Fourth 
Division  (a)  of  this  volume,  which  concerns  the  adminis- 
tration of  justice  in  cases  in  which  a  foreigner  is  concerned. 
This  administration  may  require,  in  the  case  of  the 
foreigner,  as  of  the  subject,  the  application  of  the  Civil, 
or  the  Criminal,  Law.  It  seems  most  convenient  to  treat 
of  the  former  category  in  the  first  instance. 

DCCCLXXXI.  The  Civil  Jurisdiction  to  which  a 
foreigner  may  have  recourse  or  be  amenable  is  either — 

1.  Voluntary,  or 

2.  Contentious. 

1.  The  chief  organ  of  the  Voluntary  jurisdiction  is  the 
Notary  Public,  who  is,  in  fact,  a  kind  of  international 
officer,  to  the  testimony  of  whose  acts  all  civilized  states 
give  credit — an  officer  less  known  and  more  restricted  in 
his  powers  in  England  (aa)  than  on  the  continent,  (h)  but 

[(a)  Vide  suprd^  §  xxx.] 

(aa)  See  ejQfect  of  notary's  certificate  in  evidence,  Cole  v.  Sherard, 
11  Exchequer  Rep.  p.  482.  See  also  Re  Elizabeth  Hurst,  15  Com. 
Bench  Rep.  p.  410  (1854)  ;  and  Re  Clericetti,  Ibid.  p.  762. 

Phillimore''s  Eccles.  Law,  vol.  ii.  p.  1232. 

Brooks  on  Notaries. 

(b)  The  French  Code  Civil,  art.  971-979,  confers  on  notaries  the  ex- 
clusive power  of  making  all  testaments  [that  are  not  holograph.] 

See,  too,  Fcdix,  liv.  ii.  tit.  iii.  s.  228. 
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in  England  also  a  well-recognized  and  important  func- 
tionary {hh).  Much  of  the  authority  of  the  notary  [has 
been  conferred  by  Statute  upon  English  consuls  abroad  (c).] 
DCCCLXXXII.  Under  this  head  of  voluntary  jurisdic- 
tion, also,  should  be  considered  those  requests  which  the 
tribunals  or  authorities  of  one  state  are,  in  the  execution 
of  justice,  obliged  to  make  to  the  tribunals  or  authorities 
of  a  foreign  state,  to  permit  or  enforce  the  investigation 
of  facts  or  the  acquisition  of  evidence  in  the  territory  of 
that  foreign  state.  A  Commission  generally  issues  for 
this  purpose,  which  the  French  call  Commission  Roga- 
toire  {d),  a  proceeding  familiar  to  all  acquainted  with  the 
proceedings  of  the  civil,  and  especially  the  canon  law. 
The  Ordinary  who  required  the  testimony  of  a  witness 
in  the  diocese  of  another  Ordinary  issued  letters  of  re- 
quest {littercB  requisitorice  or  requisitoriales)  for  that  pur- 
pose. 

DCCCLXXXIII.  These  commissions  are  almost  invari- 
ably respected  by  foreign  tribunals ;  the  formula  given  by 
Denisart  expresses  the  foundation  of  pure  comity  on  which 
they  rest  :  "  Nous  vous  prions  de  .  .  .  comme  nous 
"  ferions  le  semblable  pour  vous,  si  par  vous  nous  etions 
"  pries  et  requis  "  (e).  [For  a  long  time]  England  and  the 
United  States  of  America,  instead  of  directing  the  com- 
mission to  the  foreign  tribunals,  [were]  in  the  habit  of  en- 
trusting their  execution  to  certain  of  their  own  citizens, 
lawyers,  magistrates,  or  consuls  (/),  as  the  case  might  be 


[  (bh)  Public  Notaries  in  England  are  regulated  by  41  Greo.  III.  c. 
79  ;  3  &  4  Will.  lY.  c.  70  ;  6  &  7  Vic.  c.  90.] 

(c)  18  &  19  Vic.  c.  42,  [enabling  British  diplomatic  and  consular 
agents  abroad  to  administer  oaths  and  do  notarial  acts.  See  Hides 
of  the  Supreme  Court,  1883,  Order  XXXVIII.  r.  6.  Cooke  v.  Wilby, 
L.  R.  25  Ch.  D.  p.  769.] 

(d)  Foelix,  liv.  ii   titre  iv. 

(e)  Denisart,  Commission,  §  iii.  num.  3. 

(/)  See  15  &  16  Vic.  c.  76,  [C.  L.  P.  Act,  1852]  s.  23  ;  18  &  19 
Vic.  c.  42  [as  to  oaths  administered  abroad.] 
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— a  mode  of  proceeding  whicli  rendered  it  optional  on  the 
part  of  witnesses  whether  they  would  give  or  withhold 
their  testimony;  but  English  judges  have  been  empowered 
to  issue  commissions  to  judges  [abroad,  both  within  and 
without  the  British  dominions  {g). 

By  an  Act  passed  in  1856,  courts  or  judges  in  Her 
Majesty's  dominions]  are  empowered  to  order  the  examina- 
tion of  witnesses  here,  in  relation  to  any  civil  or  com- 
mercial matter  pending  before  any  [competent]  foreign 
tribunal  (h), 

DCCCLXXXIY.  The  English  courts  have  ruled  that 
a  commission  may  issue  to  the  judges  of  foreign  courts, 
as  individuals,  to  take  the  examination  of  witnesses,  not- 
withstanding that  the  examination  may  not  be  conducted 
according  to  the  law  of  England.  Yet  it  would  seem  that 
if  illegal  evidence  be  returned,  or  if  it  appear  either  on  the 
face  of  the  return,  or  by  extrinsic  evidence,  that  the 
examination  has  been  so  conducted  as  to  render  it  in- 
admissible, the  whole  or  part  may  be  rejected. 

In  a  case  in  1854,  a  former  commission  issued  [to  an 
English  barrister  at  the  instance  of  one  of  the  parties] 
having  proved  abortive,  in  consequence  of  the  foreign 
witnesses  refusing  to  be  examined  by  the  English  com- 
missioner according  to  the  English  Law,  the  court,  on 
granting  to  the  same  party  a  new  commission  to  a  foreign 


(g)  [13  George  III.  c.  63,  s.  44  as  to  India  ;]  1  Will.  IV.  c.  22 
[(partly  repealed  by  46  &  47  Vic  c.  49),  22  Vic.  c.  20,  and  48  &  49 
Vic.  c.  74  as  to  British  dominions.] 

3  &  4  Vic.  c.  105,  [s.  66  as  to  actions  in  Irish  Courts.] 

See  Clay  v.  Stephenson,  3  AdoL  (hEl.  Rep.  p.  807  (1835)  ;  Ponsford 
V.  O'Connor,  5  Mee.  <h  Wei.  Rep.  p.  673  (1839). 

[But  powers  in  this  behalf  are  now  exercised  under  Rules  of  the 
Supreme  Court  1883,  1884,  Order  XXXVII.  rr.  5,  6,  6a.  Appendix  K. 
Forms  36,  37,  37a,  37b. 

A  commission  may  be  issued  to  a  foreign  court,  Re  Boyse,  L.  R 
20  Ch.  D.  p.  760.] 

Taylor  on  Evidence  (edit.  1885),  §§  508-517. 

Qi)  19  &  20  Vic.  c.  113.     [See  41  &  42  Vic.  c.  67,  s.  3.] 
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judge,  imposed  tlie  payment  of  the  costs  of  the  former 
commission  (i). 

In  the  case  of  Fischer  v.  Sztaray  (h)  (heard  before  the 
Court  of  Queen's  Bench,  May  1858),  a  commission  to 
examine  witnesses,  which  had  [at  the  instance  of  the 
defendant  been]  issued  to  the  judges  of  a  Hungarian  court 
as  individuals,  was  returned  unexecuted ;  and  an  affidavit 
of  the  defendant's  attorney  stated  that  he  was  told  by  a 
secretary  of  the  Austrian  Legation  in  London  that  the 
commission  ought  to  have  been  addressed  to  the  court  as 
a  court,  and  not  to  individual  judges. 

Thereupon,  the  Queen's  Bench  ordered  the  commission 
to  issue  to  the  court  as  a  court — the  usual  clause  pre- 
scribing the  form  of  oath  to  be  omitted — the  plaintiff 
having  the  opportunity,  on  the  return  of  the  commission, 
to  object  to  the  admissibility  of  the  evidence  taken  under 
it;  the  costs  of  the  abortive  commission  to  be  the  plaintiff's 
costs  in  the  cause,  at  all  events. 

DCCCLXXXV.  It  has  been  considered  to  be  no 
answer  to  an  application  for  a  commission  to  examine 
witnesses  abroad  (supported  by  the  ordinary  affidavit), 
that  the  opposite  party  deposes  that  there  are  persons  in 
this  country,  and  documents  accessible  to  the  applicant, 
which  would  supply  him  with  any  information  he  could 
obtain  from  the  witnesses  he  proposes  to  examine.  And 
after  a  judge  has  exercised  his  discretion  on  such  an 
application,  the  court  will  not  disturb  his  decision  unless 
it  is  manifestly  wrong  {I). 

The  court  has  ruled  (m)  that  it  will  not  permit  a  writ 
of  subpoena  ad  testificandum  to  issue,  to  compel  the  atten- 
dance of  a  witness  resident  out  of  the  jurisdiction,  unless 
it  be   shown  that  the   evidence   cannot  be  had  under  a 


(i)  Lumley  v.  Gye,  3  El.  c&  Bl  Rep.  p.  114. 

(k)  31  Law  Times,  p.  130  [s.  c.  nom..  Fischer  v.  Izataray,  Ell.  Bl.  <h 
Ell.  Rep.  p.  321]. 

(l)  Adams  v.  Corjield,  28  Law  Journal,  N.  S.  (Exch.),  p.  31. 

(m)  Dunne  v.  Lewis^  8  Lrish  Common  Law  Reports,  Append,  p.  liv. 
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commission,  or  otherwise  than  by  the  personal  attendance 
of  the  witness  (n), 

DCCCLXXXVI.  2.  The  first  question  which  arises 
respecting  the  exercise  of  Contentions  jurisdiction  in  a  suit 
to  which  one,  at  least,  of  the  parties  is  a  foreigner,  seems 
to  be — What  is  the  forum  competens  (o)  in  the  particular 
case? 

First,  the  answer  may  depend,  in  some  degree,  upon 
the  position  in  the  suit,  so  to  speak,  taken  up  by  the 
foreigner.  He  may  be  (i)  plaintiff  {demandeiir)  or  (ii) 
defendant  {defendeur)  ;  and  again,  he  may  be  (iii)  plaintiff 
or  defendant  in  a  suit  in  which  the  other  party  is  a  native 
(regnicole) ;  or  a  fellow-countryman ;  or  a  foreigner,  and 
not  his  fellow-countryman. 

Secondly,  the  answer  may  depend  upon  the  nature  or 
subject  of  the  suit,  whether  it  be  an  action  in  rem,  or  in 
personam — [local,  or]  transitory  (p). 

Thirdly,  the  answer  may  depend  upon  the  accident  of 
place,  or,  in  other  words,  upon  the  place  in  which  the 
obligation  sought  to  be  enforced  was  originally  incurred, 
or  in  which  it  was  agreed  that  it  should  be  fulfilled — a 
consideration  necessarily  in  some  degree  forestalled  in  an 
earlier  chapter  (pp).  Thus  jurists  have  said  that  the 
competence  of  a  tribunal  is  to  be  determined — 


[(n)  As  to  examination  of  witnesses  abroad,  see  Steuart  v.  Glad- 
stone, L.  B.  7  Ch.  B.  p.  394  ;  Re  Boyse,  Crofton  v.  Crofton,  L.  B.  20 
Ch.  D.  p.  760  ;  Armour  v.  Walker,  L.  B.  25  Gh,  D.  p.  673  ;  Wilson  v. 
Wilson,  L.  B.  9  P.  D.  p.  8.] 

(o)  The  preface  to  the  Brazilian  Code  (ed.  1857,  p.  xxiv,  note  1) 
well  observes,  that  actiones  are,  in  their  true  and  primary  sense,  jus 
persequendi  ;  in  their  derived  and  secondary  sense,  medium  persequendi. 

(p)  [In  England,  since  the  Judicature  Act  of  1875,  there  is  but 
little  distinction  between  local  and  transitory  actions.  R.  S.  C.  order 
XXXVl.  r.  1,  enacts  that  "there  shall  be  no  local  venue  for  the  trial 
"  of  any  action  except  where  otherwise  provided  by  statute."  Vide 
infra,  §  dcccxcvi.] 

(pp)  Chap.  xxxv. 

VOL.    IV.  3  A 
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a.  Ratione  domicilii. 

/8.  Katione  contractus. 

7.  Ratione  destinatse  solutionis. 

S.  Ratione  dominationis. 

In  the  following  sections  the  effect  of  these  different 
categories  will  be  considered. 

DCCCLXXXVIL  In  every  civilized  state  the  plaintiff 
foreigner  is  allowed  to  bring  his  suit  against  the  native  (q). 
This  permission,  which  rests  upon  the  clearest  principle  of 
national  justice,  may  be  and  is  more  or  less  hampered,  in 
certain  states,  with  difficulties  in  its  practical  working  (r) ; 
but  in  the  abstract  it  is  universally  recognized. 

The  Code  Civil  of  France  expressly  incorporates  this 
principle  into  its  provisions,  and  it  also  extends  the  per- 
mission  by  making  the  naturalized  foreigner  amenable  in 
the  same  manner  as  the  native  (s) ;  and  judicial  interpre- 
tation has  carried  the  principle  a  step  further  by  placing 
also  the  stranger  who  has  been  admitted  to  "  establish  his 
"  domicil "  in  France  in  the  same  category,  for  this  pur- 
pose, as  the  native  {t). 

This  is  the  law  of  France  in  cases  where  there  is  no 
reciprocity  in  the  Law  of  the  state  of  the  foreigner.  Those 
states  which  have  modelled  their  codes  upon  that  of  France 
have  adopted  this  provision. 

DCCCLXXXVIII.  The  [Constitution]  of  the  United 
States  of  America  confers  on  particular  tribunals  the  cog- 
nizance of  cases  between  an  alien  and  a  citizen,  [and  between 
resident]  citizens  of  different  States.     These  tribunals  are 

(q)  FceliXy  Hv.  ii.  t.  ii,  ss.  128  et  seq. 

(r)  See  Demangeat's  note  to  Fcelix  (ed.  1856),  tome  i.  p.  259. 

(s)  Even  where  the  obligation  has  been  contracted  abroad  and  pre- 
viously to  his  naturalization.  Fcelix,  s.  129 ;  Cour  de  Cassation, 
March  27,  1833  ;  Gaz.  des  Trih.  April  10,  1833.  [See  Code  Civil, 
Arts.  11-16.] 

{t)  So  decided  by  the  Cour  de  Cassation  in  a  case  of  separation  de 
corps,  July  25,  1855.  Dev.  Car.  Ivi.  i.  148  :  Demangeat's  note  to  Fcelix, 
8.  129. 

[See  Masse,  Droit  Comm.  liv.  ii.  tit,  ii.  ch.  i.  sect.  iii.  Nos.  647  et  seq.] 
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the  Federal  Courts  (tt).  [In  the  cases  just  mentioned]  it 
is  the  character  of  the  parties  (ratio  personarum) ,  and  not 
the  nature  of  the  suit,  which  founds  the  jurisdiction  of 
these  tribunals  (u).  The  jurisdiction  is  confined  to  cases 
between  citizens  and  foreigners,  or  citizens  of  different 
states,  and  does  not  extend  to  suits  between  alien  and 
alien  (uu), 

DCCCLXXXYIII.A.  It  has  been  holden  in  the  English 
courts  that  a  foreign  court  may  settle  the  conditions  on 
which  it  will  exercise  its  jurisdiction ;  those  conditions 
being  fulfilled,  it  may  exercise  that  jurisdiction,  but  the 
judgment  given  in  such  circumstances  cannot  claim  extra- 
territorial authority  unless  pronounced  in  accordance  with 
the  rules  of  International  and  public  Law  (x). 

DCCCLXXXIX.  The  tendency  of  modern  European 
jurisprudence  is  to  open  to  the  foreigner  the  ordinary 
courts  of  justice  of  the  country.  The  consular  jurisdic- 
tions, in  unchristian  states,  form  a  partial  exception  to 
this  otherwise  general  rule  (y), 

[(tt)  The  Federal  Courts  are  the  Supreme  Court,  the  Circuit  Courts, 
and  the  District  Courts.  The  jurisdiction  of  the  Federal  Courts  ex- 
tends "to  all  cases  in  law  and  equity  arising  under  the  Constitution, 
the  laws,  and  treaties  of  the  Union  ;  to  all  cases  affecting  ambassa- 
dors, other  public  ministers,  and  consuls  ;  to  all  cases  of  admiralty 
and  maritime  jurisdiction  ;  to  controversies  to  which  the  United 
States  shall  be  a  party  ;  to  controversies  between  two  or  more  States  ; 
to  controversies  between  a  State,  when  plaintiff  "^^  (Amendment  No.  XI. 
of  the  Constitution),  "  and  citizens  of  another  State,  or  foreign  citizens 
or  subjects  ;  to  controversies  between  citizens  of  different  States,  and 
between  citizens  of  the  same  State  claiming  lands  under  grants  of 
different  States  ;  and  between  a  State,  or  citizens  thereof,  and  foreign 
states  ;  and  between  citizens  and  foreigners."  Kent^  Comm,  vol.  i. 
pp.  295,  298,  301,  303,  306.     (Lecture  xiv.)] 

(u)  Ibid.  p.  343.     (Lecture  xvi.) 

Cf.  the  institution  of  the  Recuperator es.     Ante,  vol.  i.  §  xxvi. 

\(ii\i)  Kent,  Comm.  vol.  i.  p.  344.] 

{x)  Shaw  V.  Gould  (1868),  L.  B.  3  H.  L.  Cases,  p.  55. 

[Infra,  chapter  xlvi.] 

(y)  Masse,  Droit  Comm.  liv.  ii.  tit.  i.  oh.  iii.  sect.  iv.  Nos.  474 
et  seq. 

[Ante,  vol.  i.  chap.  xix. ;  vol.  ii.  chap,  v.] 
3  A  2 
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DCOCXC.  Though  the  plaintiff  foreigner  be  thus 
allowed  to  bring  his  suit,  he  is,  by  the  laws  of  all  states, 
compelled  to  give  bail  (fournir  caution)  for  costs  and 
damages  (z).  The  French  Law  admits  two  exceptions  to 
the  general  rule;  viz. — 

i.  Cases  in  which  matters  of  commerce  or  trade  are  con- 
cerned {a). 

ii.  Cases  in  which  the  plaintiff  foreigner  possesses,  in 
France,  immoveable  property,  of  value  sufficient  to  cover 
the  costs  and  damages  {aa), 

iii.  To  these  must,  of  course,  be  added  cases  in  which, 
by  the  specific  provisions  of  a  treaty,  foreigners  are 
exempted  from  the  necessity  of  finding  bail. 

iv.  An  exception  must  also  be  made  in  the  case  of  a 
stranger  who  acts  as  a  plaintiff  ministerially  under  the 
authority  of  a  court  of  justice  {h).  With  some  modifica- 
tion, the  principle  above  mentioned  is  incorporated  into  all 
codes  founded  upon  the  Code  Civil  of  France  (c). 

DCCCXCI.  We  have  next  to  consider  the  case  of  the 
foreigner  as  defendant  {d)  in  a  suit.  Here,  again,  the 
Roman  Law  furnishes  the  maxim  which  lies  at  the  root  of 
all  international  and  of  most  domestic  jurisprudence  on 
this  matter ;  that  maxim  is  actor  sequitur  forum  rei.  The 
English  Law  allows,  in  peisonal  actions,  no  exception  from 
this  rule  :  wherever  the  defendant  is,  there  the  plaintiff  may 
sue  him.     It  is  true,  that  to  this  proposition  is  generally 


(z)  The  IS'ovella  cxii.  c.  ii.  of  Justinian  probably  furnishes  the 
.origin  of  this  practice  and  policy  :  it  is  entitled  "  De  cautione  quas  ante 
reorum  citationem.  jpraestari  debet  ah  actore.''^  It  may,  however,  as 
Demangeat  thinks,  have  sprung,  independently  of  the  Roman  Law, 
from  old  Teutonic  usages. 

(a)  Code  Civil,  art.  16. 

Code  de  Procedure  Civile,  arts.  166,  423. 

[(aa)  Code  Civil,  art.  16. 

Code  de  Proc.  Civ.  art.  167.] 

(6)  Id  est,  if  he  be  "  porteur  d'un  titre  pare."     Foelix,  s.  140. 

(c)  Foelix,  s.  128. 

{d)  Cf.  Fmlix,  ss.  167-208. 
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added  by  writers  the  qualification,  that  the  defendant  should 
be  domiciled  in  order  to  found  the  competency  of  the  tri- 
bunal; but  not  domiciled  in  the  strict  sense  of  the  term, 
animo  et  facto,  with  intention  of  permanent  residence ; 
domiciled  in  the  sense  of  commorant  appears  to  be  all  that 
the  English  Law  requires. 

DCOCXCI.A.  Upon  the  question  whether  an  action  at 
law  be  maintainable  by  parties  clothed  with  a  title  from 
Foreign  Law,  it  has  been  decided  in  England  that  a  woman 
who  has  become  by  the  laws  of  France  personally  liable  for 
her  husband's  debts,  and  has  paid  them  after  his  death, 
and  who  is  by  the  same  laws  entitled  to  sue  in  her  own 
right  to  recover  back  the  money  so  paid,  has  a  prima  facie 
right  to  bring  such  action  in  this  country  without  first 
taking  out  administration  here.  She  is  entitled  to  the  like 
privilege  as  donee  by  the  laws  of  France  of  her  deceased 
husband's  rights  of  action  (e). 

DCCCXCII.  We  have  considered  generally  the  prin- 
ciples of  Law  applicable  to  the  foreigner  as  plaintiff,  and 
as  defendant.  In  this  consideration  it  has,  however,  been 
assumed  that  the  other  party  to  the  suit  was  a  native  sub- 
ject, or  a  person  entitled  to  be  holden  as  such  for  the  pur- 
poses of  the  suit.  But  what  are  the  principles  of  Law 
applicable  to  a  suit  in  which  both  parties  are  foreigners? 
The  answer  would  not  appear  to  be  difficult — namely,  the 
same  principles  which  are  applicable  to  two  subjects. 
Foreigners,  who  are  admitted  to  reside  or  be  commorant 
within  the  limits  of  a  state,  and  permitted  to  contract 
obligations,  juris  gentium,  with  each  other,  cannot  be 
denied  the  right,  equally  juris  gentium,  of  resorting  to  the 
courts  of  justice  of  the  country  for  the  purpose  of  enforc- 
ing the  fulfilment  of  such  obligations.  It  is  but  a  half 
measure  of  justice,  as  Masse  (/)  observes,  to  permit  the 

(e)  Vanquelin  v.  Bouard,  12  W.  K  p.  128  ;  [33  L.  J.  C.  P.  p.  78. 
Worms  V.  De  Valdor,  49  L.  J.  Ch.  p.  2C1,]    Vide  infra,  §  dccccxxvii.A. 

(/)  Droit  Comm.  liv.  ii.  tit.  ii.  ch.  i.  sect.  iii.  num.  657.  [Referring 
to  Code  Civile  arts.  13,  14.] 
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foreigner  to  sue  a  subject,  and  to  refuse  him  justice  in  the 
case  of  another  foreigner. 

In  the  existing  state  of  societies,  all  obligations  juris 
gentium  borrow  something  from  the  Municipal  Law  :  "  Ex 
"  hoc  jure  gentium  .  .  commercium,  emptiones,  vendi- 
"  tiones,  locationes,  conductiones,  obligationes  institutse  ; 
"  exceptis  quibusdam  quse  a  jure  civili  introductse  sunt "  (g) , 
is  the  language  of  the  Digest.  All  civilized  nations  but 
France  act  towards  foreigners  upon  the  principles  contained 
in  this  passage.  Even  those  who  maintain  that  foreigners 
inter  se  are  confined  in  a  foreign  state  to  the  power  of 
entering  into  obligations  or  making  contracts  juris  gentium 
only,  mnst  admit  that  there  must  be  some  means  of  com- 
pelling their  fulfilment,  or  of  affording  redress  for  their 
non-fulfilment ;  for  to  permit  such  obligations  to  be  entered 
into  is  tacitly  at  least  to  treat  them  as  legal,  and,  if  legal, 
capable  of  enforcement ;  or  otherwise  the  foreigner  must 
be  permitted  to  do  justice  for  himself,  and  to  seek  as  he 
best  can  in  natural  law  that  redress  which  the  civil  law 
denies  to  him  (Ii).     He  cannot  be  altogether  exlex. 

DCCCXCIII.  The  doctrine  stated  in  the  preceding 
paragraph  is  adopted  by  the  jurisprudence  of  every  civilized 
state  but  one ;  that  one,  most  strange  to  say,  which  in  its 
general  jurisprudence  may  fairly  claim  pre-eminence  over 
other  modern  nations — France.  That  state,  acting  upon  a 
caricature  of  the  true  principle  of  national  independence, 
holds  that  it  has  no  civil  jurisdiction  over  foreigners,  and 
that  to  exercise  it  would  be  an  infringement  on  the  rights 
of  independent  states. 

The  French  tribunals,  therefore,  at  present  hold  them- 
eelves  incompetent  to  entertain  suits  relating  to  personalty 
between  undomiciled  foreigners  ;  except,  indeed,  in  matters 
of  commerce  (^). 

(g)  Dig.  lib.  i.  t.  i.  5. 

(h)  Masse,  uhi  sup. 

Foelix,  s.  146. 

(i)  Masse,  ibid.  num.  652  :     "Quant  aux  actions  personnelles  et 
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This  extraordinary  departure,  no  less  from  the  duty  of 
a  state  towards  all  who  are  commorant  within  its  bound- 
aries than  from  the  principles  of  international  comity, 
has  provoked,  not  unnaturally  perhaps,  measures  of  re- 
torsion (k)  in  various  states — as  in  Austria,  Prussia, 
Bavaria,  and  Wurtemberg  (kk). 

The  best  accredited  French  jurists  (I)  regret  and  con- 
demn this  law,  which  has  been  made  by  the  decisions  of 
courts,  and,  as  these  jurists  contend,  on  a  misapplication 
or  misinterpretation  of  the  true  principles  of  juris- 
prudence. 

It  is,  perhaps,  in  consequence  of  these  opinions  that 
the  more  modern  decisions  in  France  have  shown  a  ten- 
dency to  distinguish  between  contracts  made  abroad,  and 
contracts  made  in  France,  between  two  foreigners ;  and 
an  inclination  in  the  latter  case  to  maintain  the  compe- 
tency of  the  French  tribunals  (m). 

The  exception,  founded  on  article  420  of  the  Code  de 
Procedure,  in  favour  of  commercial  matters,  and  the  de- 
cisions establishing  this  exception,  do,  in  fact,  condemn 
the  rule.  The  language  of  the  Cour  de  Cassation  establish- 
ing this  exception  is  remarkable  :  *'  Qu'il  s'agit  d'un  acte 


mobilieres  la  tendance  g^nerale  de  la  jurisprudence  actuelle  est  de 
n'admettre  la  competence  des  tribunaux  fran^ais  entre  etrangers, 
d'une  maniere  absolue,  qu'en  matiere  commercial e.  Enmatiere  civile, 
et  meme  pour  les  engagements  passes  en  France,  une  jurisprudence 
qui,  il  est  vrai,  tend  aujourd'hui  a  se  modifier ,  a  longtemps  exige,  pour 
que  les  tribunaux  frangais  soient  competents,  que  Fun  des  e'trangers 
au  moins  fut  autorise  a  etablir  son  domicile  en  France  et  y  jouisse 
des  droits  civils." 

{k)  See  ante,  vol.  iii.  §  viii. 

\(jck)  Masse,  ibid.  num.  657.] 

{I)  Mass6,  ibid.  Nos.  653  et  seq. 

FceUx,  s.  146  :  "  Quant  aux  reclamations  qu'un  etranger  peut  avoir 
h,  exercer  contre  un  autre  stranger,  le  droit  fran^ais  diflfere  de  celui  de 
presque  tous  les  autres  pays  civilises.  .  .  .  Cette  jurisprudence  .  .  . 
jious  semble  contraire  au  droit  des  gens  Europeen." 

See  also  s.  157. 

(m)  See  note  (a)  by  Demangeat  to  Fwlix,  s.  151  (tome  i.  p.  293). 
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''  de  commerce,  consequemment  d'un  contrat  du  droit  des 
"  gens,  soumis,  dans  son  execution,  aux  lois  et  aux  tri- 
"  bunaux  du  pays  on  il  a  eu  lieu."  As  if  the  "  droit  des 
"  gens "  was  not  equally  applicable  to  all  contracts 
entered  into  between  strangers  within  the  territory  of  the 
state.  How  much  more  liberal  and  just  is  the  opinion  of 
Pothier,  who,  speaking  of  the  community  of  goods  be- 
tween married  persons,  observes  :  "  Lorsque  des  etrangers, 
*'  quoique  non  naturalises,  mais  domicilies  en  France, 
"  sous  une  coutume  qui  admet  la  communaute  de  biens, 
"  sans  qu'il  soit  besoin  de  la  stipuler,  y  contractent 
"  mariage,  sans  passer  aucun  contrat  de  mariage,  la  com- 
"  munaute  legale  a  lieu  entre  ces  personnes.  II  est  vrai 
"  que  ces  personnes  ne  sont  pas  capables  du  droit  civil, 
"  qui  n'a  ete  etabli  que  pour  les  citoyens,  tel  que  le  droit 
"des  testamens,  des  successions,  du  retrait  lignager; 
"  mais  elles  sont  capables  de  ce  qui  appartient  au  droit  des 
"  gens,  telles  que  sont  toutes  les  conventions.  Or,  la  com- 
"  munaute  legale  n'est  fondee  que  sur  une  convention,  que 
"  les  personnes  qui  contractent  mariage  sont  presumees 
"  avoir  eue  d'etablir  entre  elles  une  communaute,  telle 
"  que  laloi  de  leur  domicile  I'etablit  .  .  .  de  laquellecon- 
"  vention,  de  meme  que  de  toutes  les  autres  conventions, 
"  les  etrangers  sont  capables.  La  communaute  legale  pent 
"  done  avoir  lieu  entre  ces  personnes  ;  a  plus  forte  raison 
"  la  conventionnelle  "  (n). 

Questions  of  status  (Stat)  between  foreigners,  the 
French  courts  decline  to  entertain  also,  on  the  ground 
that  they  relate  to  matters  of  public  order  of  a  foreign 
country  (o).  The  French  Courts  have  also  considered 
themselves  incompetent  to  entertain  a  suit  for  separa- 
tion on  behalf  of  a  foreign  wife ;  but,  according  to  later 

(n)  Pothier^  Traite  de  la  Communaute,  partie  i.  chap.  i.  art.  i. 

(o)  Fmlix,  s.  158. 

See  the  English  statute,  21  &  22  Vic.  c.  93,  ["An  Act  to  enable 
persons  to  establish  Legitimacy  and  the  Validity  of  Marriages,  and  the 
Right  to  be  deemed  natural  born  subjects."] 
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decisions,  it  would  seem  that  such  a  suit  on  the  part  of  the 
wife  will  now  be  entertained  bj  them  when  the  defendant 
is  a  foreigner  ['' admitted  bj  the  authorization  of  the 
"  President  of  the  Eepublic]  to  establish  his  domicil "  in 
France,  and  the  defendant  can  only  avoid  their  jurisdiction 
by  proving  in  limine  litis  that  he  is  domiciled  in  a  foreign 
state.  Demangeat  observes  that  the  court  ought  to  go 
further,  and  entertain  suits  of  this  kind  between  foreigners 
merely  resident  (simplement  residant)  in  France,  inasmuch 
as  these  cases  concern  the  public  order  of  the  state  in 
which  they  reside  (p). 

The  French  courts  also  consider  themselves  incompetent 
to  adjudicate  upon  questions  of  nullity  of  marriages  be- 
tween two  foreigners  {q),  and  upon  other  matters  of  the 
like  kind.  They  have  also  refused  to  adjudicate  on  suc- 
cession to  the  moveable  property  {purement  mohiliere)  of  an 
undomiciled  foreigner  dying  in  France  (r). 

DCCOXCIV.  The  kingdom  of  Belgium  has  adopted  the 
French  practice  upon  this  point.  Holland,  Prussia,  and 
some  other  German  states  are  more  liberal,  and  open  the 
tribunals  of  justice  to  two  foreigners  as  to  two  natives. 

DOCCXCV.  England  exactly  reverses  the  practice  of 
France  in  this  matter ;  and,  in  admitting  one  foreigner  to 
sue  another  for  the  breach  of  an  obligation  contracted 
abroad,  goes  beyond  the  most  liberal  aspirations  of  the 
French  jurists  (s).  The  practice  of  England  must  be 
stated  at  some  length. 

DCCCXCVI.  And,  first,  with  respect  to  Common  Law 
Actions.  [These  have  been  classed  as  being]  "  either  local 
"  or  transitory  ;  the  former  being  founded  on  such  causes 
"  of  action  as  necessarily  refer  to  some  particular  locality, 
"  as  in  the  case  of  trespasses  to  land ;  the  latter  on  such 

(p)  Foelix,  s.  158  ;  note  by  Demangeat. 

(q)  Ihid.  [See  Journal  du  Droit  Internat.  Prive,  vol.  xvi.  p.  459.] 
(r)  Vide  supra,  chap.  xxvi.  as  to  what  constitutes  mouea6Ze  property. 
(s)  See,   however,    Matthcei  v.    Galitzin,    L.    B.   18  Eq.  p.    340 ; 
[Reiner  v.  Marquis  of  Salisbury,  L.  R.  2  Ch.  D.  p.  378.] 


730       JUS    GENTIUM — PRIVATE    INTERNATIONAL    LAW. 

"  causes  of  action  as  may  be  supposed  to  take  place  any- 
"  where,  as  in  the  case  of  trespasses  to  goods,  batteries, 
*'  and  the  like.  [Thus  real  actions  are  always  in  their 
*'  nature  local — personal  actions  are  for  the  most  part 
"  transitory.  The  former,  as  the  general  rule,  must 
"  formerly  have  been  tried  always  in  the  county  where 
"  the  cause  of  action  really  arose,  and  by  a  jury  of  that 
"  county ;  the  latter  might  be  tried  in  any  county,  at  the 
"  discretion  (in  general)  of  the  plaintiff.  And  it  follows 
"  from  this,  that  in  respect  of  a  trespass  on  land  out  of 
"  the  jurisdiction  no  action  would  lie  in  an  English 
"  court.  On  the  other  hand,  where  the  action  is  tran- 
"  sitorj'  (as  in  the  case  of  a  contract  wherever  made),  such 
"  action  will  lie  in  the  English  courts,  whether  the 
"  breach  be  committed  in  England  or  elsewhere  "]  {t). 

DCCCXCYI.A.  In  the  case  of  Lord  Seymour  v.  Scott  (u) 
it  was  holden  by  the  Court  of  Exchequer  Chamber  that 
an  action  would  lie  in  the  English  Courts  for  damages 
in  respect  of  an  assault  committed  by  one  Englishman 
upon  another  at  Naples,  if  by  the  law  in  force  at  Naples 
the  injured  person  might  recover  damages  or  compensation 
for  such  an  assault ;  and  further,  that  the  fact  that 
criminal  proceedings,  not  proceedings  to  recover  damages, 
were  pending  before  two  Courts  at  Naples  was  no  bar  to 
an  action  in  England,  even  though  by  the  Neapolitan  law 
the  right  to  recover  damages  was  suspended  till  the  criminal 
proceedings  were  ended.-  This  latter  rule  was  holden  to  be 
a  mere  matter  of  procedure,  part  of  the  lex  fori. 

DCCCXCVII.  Secondly,  with  respect  to  the  form  oj 
writ  of  summons  against  a  defendant,  resident  out  of  the 
jurisdiction,  and  not  being  a  British  subject.  The  Com- 
mon Law  Procedure  Act,  1852,  [gave]  a  form  of  writ  in 

{t)  Stephen's  Comm.  vol.  iii.  [p.  376  (ed.  1883).  Vide  suprd^ 
§  dccclxxxvi.  note  (p).] 

(u)  8  Jut.  N.  S.  p.  568  ;  9  ib.  p.  522  ;  1  Hurlst.  8f  Colt,  Rep.  p. 
219.  [Westlake,  §  319.  Cf.  cases  cited  in  The  Christianshorg,  L.  B.  10 
P.  D.  p.  141  ;  and  Mutriev.  Binney,  L.  R.  35  Ch.  D.  p.  614.] 
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this  case  (x).  [But  the  matter  is  now  regulated  by  the 
Rules  of  the  Supreme  Court,  1883,  Order  XI.  of  which 
enumerates  the  circumstances  in  which  service,  out  of  the 
jurisdiction,  of  a  writ  of  summons,  or  notice  of  a  writ  of 
summons,  may  be  allowed  {y).  The  same  Order  prescribes 


(x)  Section  19  [(repealed  now  by  46  &  47  Vic.  c.  49)]  of  15  &  16 
Vic.  c.  76.     [See  Padley  v.  Camphausen,  L.  R.  10  Ch.  D.  p.  550.] 

[{y)  K  S.  C.  1883,  Order  XI.  Rule  1.  "  Service  out  of  the  juris- 
diction of  a  writ  of  summons  or  notice  of  a  writ  of  summons  may  be 
allowed  by  the  Court  or  a  Judge  whenever — 

(a)  The  whole  subject  matter  of  the  action  is  land  situate  within 

the  jurisdiction  (with  or  without  rents  or  profits)  ;  or 

(b)  Any  act,  deed,  will,  contract,  obligation,  or  liability  affecting 

land  or  hereditaments  situate  within  the  jurisdiction,  is 
sought  to  be  construed,  rectified,  set  aside,  or  enforced  in 
the  action  ;  or 

(c)  Any  relief  is  sought  against  any  person  domiciled  or  ordinarily 

resident  within  the  jurisdiction  ;  or 

(d)  The  action  is  for  the  administration  of  the  personal  estate  of 

any  deceased  person,  who  at  the  time  of  his  death  was 
domiciled  within  the  jurisdiction,  or  for  the  execution  (as 
to  property  situate  within  the  jurisdiction)  of  the  trusts  of 
any  written  instrument,  of  which  the  person  to  be  served  is 
a  trustee,  which  ought  to  be  executed  according  to  the  law 
of  England  ;  or 

(e)  The  action  is  founded  on  any  breach  or  alleged  breach  within 

the  jurisdiction  of  any  contract  wherever  made,  which, 
according  to  the  terms  thereof,  ought  to  be  performed  within 
the  jurisdiction,  unless  the  defendant  is  domiciled  or  ordi- 
narily resident  in  Scotland  or  Ireland  ;  or 

(f)  Any  injunction  is  sought  as  to  anything  to  be  done  within  the 

jurisdiction,  or  any  nuisance  within  the  jurisdiction  is  sought 

to  be  prevented  or  removed,  whether  damages  are  or  are  not 

also  sought  in  respect  thereof. 

Rule  2  refers  to  Scotland  and  Ireland,  and  Rule  3  provides,  with 

no  qualification,  that  in  Probate  actions  service  out  of  the  jurisdiction 

may  be  allowed  by  leave  of  the  Court  or  a  Judge. 

See  Re  Eager,  L.  R.  22  Ch,  D.  p.  86  ;  Re  Busjield,  L.  R.  32  Ch.  D. 
p.  123  ;  Heivitson  v.  Milner,  L.  R.  21  Q.  B.  I>.  p.  8.  Ex  pte.  Jellard, 
L.R.  39  Ch,  D.  p.  424. 

As  to  service  on  Foreign  Corporations  see]  Newhy  v.  Van  Oppen, 
L.  R.  7  Q.  B.  p.  293  ;  [Westman  v.  Aktieholaget  Snickarefabrih,  L.  R. 
1  Ex.  D.  p.  240  ;  Nutter  v.  MessagerieSy  1  Times  Rep.  p.  644.] 
Vide  supra,  §  ccii. 
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that  ''  when  the  defendant  is  neither  a  British  subject, 
"  nor  in  British  dominions,  notice  of  the  writ,  and  not  the 
"writ  itself,  is  to  be  served  upon  him"  {z).  Permission 
to  thus  serve  a  writ,  or  notice  of  a  writ,  will  not  be 
granted  by  the  Courts  as  a  matter  of  course,  especially 
where  both  parties  are  foreigners  (a).] 

DCCCXCVIII.  Thirdly,  with  respect  to  security  for 
costs.  [The  Rules  of  the  Supreme  Court  now  provide  that 
where  security  for  costs  is  required,  the  amount  of  such 
security,  and  the  time,  manner,  and  form  of  giving  it, 
shall  be  as  the  Court  or  a  Judge  shall  direct;  and  further 
that "  a  plaintiflp  ordinarily  resident  out  of  the  jurisdiction 
"  may  be  ordered  to  give  security  for  costs,  though  he 
"  may  be  temporarily  resident  within  the  jurisdiction  "  (6)] . 

DCCCC.  (c)  From  analogy  to  the  course  adopted  where 
the  plaintiff  is  resident  out  of  the  jurisdiction,  the  Courts 
of  Equity  have,  upon  application,  restrained  an  ambassa- 
dor's servant,  whose  person  is  privileged  from  arrest  by 
the  7  Ann.  c.  12,  from  proceeding  with  his  suit  until  he 
had  given  security  for  costs  {d). 

DCCCCI.  All  states  are  agreed,  France  included,  that 


[(z)  Ibid,  rule  6.  See  also  Appendix  A,  part  I.  Forms  No.  5  to 
No.  10  ;  Order  II.  rule  4. 

(a)  Societe  Generale  de  Paris  v.  Dreyfus  Brofhers,  L.  B.  37  Ch.  D. 
p.  215.  It  was  observed  in  the  judgment  (at  p.  226),  with  reference 
to  costs,  that  "  when  one  foreigner  sues  another  in  the  courts  of  this 
country  on  a  foreign  contract,  he  is  making  a  very  hazardous  experi- 
ment in  asking  for  leave  to  serve  the  defendant,  a  foreigner,  out  of 
the  jurisdiction." 

New  Chile  d;c.  v.  Blanco,  4  Times  Rep.  p.  346.] 

[(6)  R.  S.  C.  Order  LXY.  rules  6,  6a.  See  Wilson,  Practice  of  the 
S.  C.  J.  in  loc.  (ed.  1888,  pp.  478-481). 

(c)  §  dcccxcix.  is  omitted,  as  it  refers  to  the  former  practice  of 
the  Court  of  Chancery  before  it  was  incorporated  into  the  High  Court 
of  Justice.] 

(d)  Vide  ante,  vol.  ii.  §  clxxxix. 
Anon.  Mosely,  Rep.  p.  175. 

Goodvnn  v.  A  rcher,  2  P.  Williams,  Rep.  p.  452. 
Adderley  v.  SniitJi,  1  Dickens,  Rep.  p.  355. 
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it  is  competent  to  them  to  exercise  jurisdiction  over 
foreigners  in  the  matter  of  immoveable  property  (^m- 
Tneuhles  purement  reelles  ou  mixtes)  situated  within  the  terri- 
tory (e).  According  to  French  Lav^,  the  question  as  to 
the  immoveable  property  must  be  the  principal  question, 
and  not  an  accessory  (/). 

Judgment  obtained  in  the  state  of  the  domicil  of  two 
foreigners  may  be  put  in  force  by  aid  of  the  French  courts 
to  affect  moveable  property  in  France  {g). 

Provisional  measures  Qi)  (mesures  conservatrices  ou  pro- 
visoires),  having  for  their  object  to  secure  the  safety  of 
person  or  property  of  foreigners,  are  within  the  com- 
petence of  the  French  courts  {i). 

So  if  the  necessity  of  adjudicating  upon  a  civil  matter 
between  foreigners  arises  out  of  a  criminal  matter  {matiere 
criminelle,  correctionnelle  de  police),  it  is  within  the  compe- 
tence of  the  French  tribunal  (k). 

DCCCCIT.  The  High  Court  of  Admiralty  in  England, 
being  a  court  of  International  Law,  treated  as  within  its 
jurisdiction  the  case  of  a  foreign  ship,  upon  which  an 
ohligatio  ex  delicto  attached  from  an  act  done  to  another 
foreign  ship  in  foreign  waters  ;  the  circumstance  of  the 
arrest  within  English  waters  having  been  holden  suffi- 
cient to  found  the  jurisdiction  {I) ;  [and  the  High  Court 
of  Justice  would  now  do  the  same]. 

DCCCCIIT.  The  peculiar  status  of  ambassadors,  their 
exterritorial  privileges  and  immunities  from  the  civil  and 


(e)  Foelix,  s.  160. 

(/)  Ibid. 

(g)  lb.  s.  161. 

(h)  The  absence  of  any  such  general  power  in  the  English  courts  is 
much  to  be  lamented,  though,  to  a  certain  extent,  it  will  be  seen  that 
the  end  is  attained  by  the  process  of  Injunction,  [and  by  the  appoint- 
ment of  Receivers]. 

(i)  Fcelix,  162. 

(fc)  Ih.  s.  165. 

(0  See  The  Mali  Ivo,  L.  R.  2  Adm.  p.  356. 
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criminal  law  of  the  state  in  which  thej  represent  the  per- 
son of  a  foreign  sovereign,  have  been  fully  discussed  in  a 
former  volume  of  this  work  (m) ;  and  the  same  may  be  said 
of  the  privileges  of  foreign  sovereigns  and  governments, 
both  as  to  suing  and  being  sued  (n). 


(m)  Vol.  ii.  part  vi.  ch.  vii.  viii. 
(n)  Vol.  ii.  part  vi.  ch.  i. 
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CHAPTER   XLV. 

LAW    GOVERNING    PROCEDURE    AND    EVIDENCE — LEX    FORI — 

DOCUMENTARY  EVIDENCE PROOF    OP    FOREIGN    OFFICIAL 

ACTS  AND  OF    FOREIGN    LAW  — ORAL    EVIDENCE — ORDINA- 
TORIA    ET    DECISORIA. 

DCCCCiy.  It  ouglit  to  be  a  canon  of  Private  Inter- 
national Law  that,  wherever  a  foreign  tribunal  is  rightly 
seised  of  a  cause,  and  is  in  the  exercise  of  a  lawful  juris- 
diction, the  mode  of  proof  and  the  rules  of  evidence  which 
that  tribunal  adopts  should  not  be  questionable  before  any 
other  forum.  It  is  a  consequence  of  the  well-established 
rule  of  comity,  "  de  his  quse  pertinent  ad  litis  ordinationem 
"  inspicitur  locus  judicii "  {a).  An  exception  to  this  canon 
might,  no  doubt,  be  furnished  by  a  case  in  which  the  plain 
rules  of  natural  justice  have  been  violated ;  but  such  an 
exception  it  is  hardly  safe  to  contemplate,  and  no  practical 
rule  can  be  built  upon  it  (h). 

DCCCCIV.A.  The  English  courts  hold  that  all  ques- 
tions of  'procedure  are  to  be  determined  by  the  lex  fori, 
and,  I  think,  would  include  the  question  of  "set-off"  in 
this  category  (c). 

DCCCCV.  But  when  the  jurisdiction  of  a  tribunal  is 
duly  founded,  a  question  may  arise  as  to  what  proof  it 
ought  to  receive  as  sufficient  with  respect  to  an  act  done 
in  a  foreign  state.    Is  it  the  proof  which  the  foreign  state 

{a)  Vide  supra,  citation  from  Bartolus.     Note  on  Chap.  xvi. 
(6)  Foelix,  ii.   s.  369  ;  Bar,  §  117,   "  Die  Parteien  :  ihre  Stellver- 
treter  und  Beistande." 

(c)  Macfartane  v.  Norris,  2  Best  ^  Smith,  Rep.  p.  783  (1862). 
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would  deem  sufficient  ?  or  that  whicli  the  technical  rules 
of  the  forum  which  has  cognizance  of  the  cause  require  P 

It  may  be  worth  while  to  consider  some  principles 
generally  admitted  by  jurists  upon  this  subject. 

DCCCCVI.  Every  code  of  Laws^,  ancient  and  modern, 
the  Roman  Law,  the  Canon  Law,  the  Codes  of  modern 
states,  have  admitted  the  following  various  classes  of 
proof  (d)  :  — 

a.  The  proof  by  a  written  instrument  {preuve  litter  ale), 

yS.  The  proof  by  witnesses  [preuve  testimoniale). 

7.  The  proof  by  the  oath  of  the  party  to  the  suit. 

B.  The  proof  by  presumption  (par  presomption). 

£.  The  particular  kind  of  proof  afforded  in  matters  of 
commerce  by  the  account  books  of  persons  engaged  in 
trade  {livres  des  commergants) ,  which  is,  perhaps,  strictly 
speaking,  a  branch  of  the  first  division,  already  mentioned. 

DCCCCVII.  With  respect  to  the  proof  by  a  written 
instrument  [preuve  litterale),  this  species  of  proof  is  gene- 
rally admitted  by  all  civilized  states.  If,  therefore,  a 
question  arises  before  the  tribunal  of  one  state,  in  which 
an  instrument  written  in  another  state  is  produced  as 
evidence,  it  is  never  rejected  because  such  a  kind  of  evi- 
dence is  inadmissible,  though  the  external  form  of  the  in- 
strument and  the  solemnities  relating  to  it  may  be  made 
the  subject  of  examination.  But  before  this  examination 
can  be  instituted,  or  the  written  instrument  received  as 
evidence,  a  burden  lies  upon  the  party  producing  it  to 
show  that  the  instrument  has  been  executed  in  [the 
place,  the  law  of  which  is  sought  to  be  applied]. 

By  what  means  this  burden  of  proof  shall  be  discharged 
is  a  question  for  the  lex  fori  to  decide. 

"  The  peculiar  rules  of  evidence,"  Mr.  Taylor  observes, 
"  adopted  in  one  country,  whether  established  by  the  prac- 
"  tice  of  its  courts,  or  enacted  by  the  legislature  for  the 


[d)  F(dix,  ss.  224,  225.     [Pardessus,  Droit  Comm.  num.  I486.] 
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"  government  of  those  courts, — cannot  be  permitted  to 
''  regulate  tlie  proceedings  of  courts  in  another  country, 
"  when  transactions,  which  took  place  in  the  former 
"  country,  become  the  subject  of  investigation  in  the 
"  latter  (e).  The  law  of  evidence  is  the  lex  fori  which 
"  governs  the  courts.  Whether  a  witness  is  competent 
"  or  not,  whether  a  certain  matter  requires  to  be  proved 
"  by  writing  or  not,  whether  certain  evidence  proves  a 
"  certain  fact  or  not — these,  and  the  like  questions,  must  be 
"  determined,  not  lege  loci  contractus,  but  by  the  law  of  the 
"  country  where  the  question  arises,  where  the  remedy  is 
"  sought  to  be  enforced,  and  where  the  court  sits  to  enforce 
"  it  (/).  The  case  of  Clark  v.  Mullick,  which  was  decided 
''  before  the  law  was  altered  by  the  Evidence  Amendment 
"  Act  of  1851  (g),  affords  a  striking  example  of  this  rule. 
"  There,  the  assignees  of  a  bankrupt  under  an  English 
"  fiat  having  brought  an  action  in  Calcutta  against  a 
"  debtor  of  the  bankrupt,  and  the  pleas  having  put  in 
"  issue  the  bankruptcy  and  the  assignment,  it  was  heJd  that 
"  the  affirmative  of  these  issues  could  not  be  proved  by 
''  producing  copies  of  the  proceedings  in  the  Bankruptcy 
"  Court,  purporting  to  bear  the  seal  of  that  court,  and  to 
"  be  signed  by  the  clerk  of  enrolments ;  for,  although,  by 
"  the  statutes  relating  to  bankruptcy,  such  evidence  was 
"  sufficient  in  English  courts  of  justice,  it  was  not  at  that 
"  time  admissible  in  India,  as  the  Acts  did  not  extend  to 
''  that  country  (h).  Again,  although,  by  the  Scotch  Law, 
"  all  instruments  prepared  and  witnessed  according  to  the 
"  provisions  of  the  Act  of  1681  are  probative  writs,  and 
"  may  be  given  in  evidence  without  any  proof,  yet  still,  if 
"  it  were  required  to  prove  one  of  these  Scotch  instrumentfi 

(e)  Clark  v.  MuUiclc,   3  Moore,  P.  C.   Rep.  at  p.   279,  per   Lord 
Brougham. 

(/)  Bainv.  Whitehaven  and  Fiirness  Jimc.  Bail.  Co.  d  H.  L.  C. 
p.  19,  per  Lord  Brougham. 

(g)  14  &  15  Vic.  c.  99,  ss.  11,  19. 

{h)  Clark  v.  Mnllick,  3  Moore,  P.  C.  Pep.  pp.  252,  280. 
VOL.    IV.  '3  B 
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"  in  an  English  court,  its  mere  production  would  not 
"  suffice,  but  it  would  be  necessary  to  call  one  or  other  of 
"  the  attesting  witnesses  {i). 

"  The  case  of  Brown  v.  Thornton  (h)  is  another  illustra- 
"  tion  of  this  rule.  There,  a  charter-party  had  been 
"  entered  into  at  Batavia ;  and,  in  accordance  with  the 
"  Dutch  Law,  which  prevails  in  that  colony,  the  contract  had 
"  been  written  in  the  book  of  a  notary,  and  a  copy,  signed 
''  and  sealed  by  him  and  countersigned  by  the  Governor 
"  of  Java,  had  been  delivered  to  each  of  the  parties.  In 
*'  the  courts  of  Java  the  contract  is  proved  by  producing 
"  the  notary's  book ;  but  in  all  other  Dutch  courts  the 
"  copies  are  received  as  due  evidence  of  the  original. 
"  Under  these  circumstances,  the  plaintiff  in  an  English 
"  court  tendered  his  copy  of  the  charter-party  as  evidence 
"  of  the  contract,  but  the  court  held  that  it  was  inadmis- 
"  sible,  on  the  ground  that  English  judges  could  not  adopt 
*'  a  rule  of  evidence  from  foreign  courts. 

'^  Several  other  cases  could  be  cited  to  the  same 
"  effect  [l)  ;  and  in  all  the  distinction  is  recognized  between 
"  the  cause  of  action,  which  must  be  judged  of  according 
"  to  the  Law  of  the  country  where  it  originated,  and  the 
"  mode  of  proceeding,  including,  of  course,  the  rules  of 
"  evidence,  which  must  be  adopted  as  it  happens  to  exist 
*'  in  the  country  where  the  action  is  brought  "  (m). 

(i)  Yates  V.  Thomson^  3  Clk.  d:  Fin.  Bep.  pp.  577,  580,  et  seq.,  per 
Lord  Brougham. 

(k)  6  Adol.  &  M.  Rep.  p.  185. 

(I)  Trimhey  v.  Vignier,  1  Bingham,  N.  C.  p.  151 ;  Huber  v.  Steiner, 
2  Bing.  N.  G.  p.  202  ;  British  Linen  Co.  v.  Drummond,  10  Barn.  & 
C.  Bep.  p.  903  ;  Appleton  v.  Lord  Bray  brook,  2  Sta^k.  Bep.  p.  6  ;  s.c. 
6  M.  <&  Sel.  Bep.  p.  31 ;  Black  v.  Lord  Brayhrook,  2  Stark.  Bep.  p.  7  ; 
s.c.  (j  M.  (h  Set.  Bep.  p.  39  ;  Don  v.  Lippmaym,  5  Clk.  ch  Fin.  Bep.  pp. 
1,  13-17  ;  Leroux  v.  Brown,  12  C.  B.  Bep.  p.  801  ;  Finlay  v.  Finlay, 
31  L.  J.  Prob.  c&  Mat.  p.  149. 

(m)  SmitK's  Leading  Cases,  vol.  i.,  Mostyn  v.  Fabrigis,  and  notes 
thereon.  See,  also,  Sto7-y,  Conflict  of  Laws,  ss.  556  et  seq.  and  629- 
636. 

Taylor's  Law  of  Endence,  vol.  i.  pp.  68,  69  (ed.  1885). 
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DCCCCVIIL  The  proof,  in  England  and  Ireland,  of 
foreign    judgments   and   acts  of  state   has   been   greatly 
faci  itated  by  a  statute,  passed  in  1851,  which  enacts  that 
All  proclamations,  treaties,  and  other  acts  of  state  of 
'^'  any  foreign  state,  or  of  any  British    colony,    and    all 
judgments,  decrees,  orders,  and  other  judicial  proceed- 
"  logs  of  any  court  of  justice  in  any  foreign  state,  or  in 
"  any  British  colony,  and  all  affidavits,  pleadings,  and  other 
legal  documents  filed  or  deposited  in   any  such  court 
'^  may  he  proyed  in  any  court  of  justice,   or  before  any 
^  person  having  bylaw,  or  by  consent  of  parties,  authority 
'   to  hear,  receive,  and  examine  evidence,  either  by  ex- 
''  ammed  copies  or  by  copies  authenticated  as  hereinafter 
mentioned ;  that  is  to  say,  if  the  document  sought  to  be 
"  proved  be  a  proclamation,  treaty,  or  other  act  of  state 
'^  the  authenticated  copy  to  be  admissible  in  eyidence  must 
"  purport  to  be  sealed  with  the  seal  of  the  foreign  state 
^"  or  British  colony  to  which  the   original   document  be- 
"  longs ;  and  if  the  document  sought  to  be  proved  be  a 
"judgment,  decree,  order,  or  other  judicial  proceeding  of 
"  any  foreign  or  colonial  court,  or  an  affidavit,  pleadin-, 
"  or  other  legal  document  filed  or  deposited  in  any  such 
"  court,   the  authenticated  copy  to  be  admissible  in  evi- 
"  dence  must  purport  either  to  be  sealed  with  the  seal  of 
"  the  foreign  or  colonial  court  to  which  the  original  docu- 
"  ment  belongs,  or,  in  the  event  of  such  court  having  no 
"  seal,  to  be  signed  by  the  judge,  or  if  there  be  more  than 
"  one  judge,  by  any  one  of  the  judges  of  the  said  court; 
"  and  such  judge  shall  attach  to  his  signature  a  statement 
"  m  writing  on  the  said  copy  that  the  court  whereof  he  is 
"  a  judge  has  no  seal ;  but  if  any  of  the  aforesaid  authen- 
"  ticated  copies  shall  purport  to  be   sealed  or  signed  as 
"  hereinbefore  respectiyely  directed,  the  same  shall  respect- 
"  ively  be  admitted  in   evidence  in  every  case  in  which 
"  the  original  document  could  have  been  received  in  evi- 
"  dence,  without  any  proof  of  the  seal  where  a  seal  is 
"  necessary,  or  of  the   signature,  or  of  the   truth  of  the 
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"  statement  attaclied  thereto,  where  such  signature  and 
"  statement  are  necessary,  or  of  the  judicial  character  of 
"  the  person  appearing  to  have  made  such  signature  and 
"  statement "  {n). 

[DCCCCYIII.A.  By  Article  lY.,  Section  1,  of  the  Con- 
stitution of  the  United  States  of  America  it  is  ordained 
that : — 

"  Full  faith  and  credit  shall  be  given  in  each  State  to 
"  the  public  acts,  records,  and  judicial  proceedings  of  every 
"  other  State.  And  the  Congress  may  by  general  laws 
"  prescribe  the  manner  in  which  such  acts,  records,  and 
"  proceedings  shall  be  proved,  and  the  effect  thereof."] 

DCCCCIX.  Upon  the  principle  contained  in  the  pre- 
ceding sections,  the  lex  fori  must  always  decide  what  kind 
of  proof  it  will  require  of  the  existence  and  the  meaning  of 
a  foreign  law.  The  English  rule  upon  this  subject,  stated 
generally  (o),  is  that  it  must  be  proved  by  calling  as  a 
witness  a  foreign  advocate  or  jurist,  or  one  who  is  peritas 
virtute  officii  in  the  knowledge  of  that  foreign  Law ;  and 
this  must  be  done  in  each  case,  because  it  is  possible  that 
the  [foreign  law]  may  have  changed  since  it  was  proved 
in  a  former  case,  however  recent  ( p). 

In  the  case  of  Dalrymple  v.  Dalrymple,  nevertheless. 
Lord  Stowell  said  :  "  The  authorities  to  which  I  shall  have 
"  occasion  to  refer  are  of  three  classes  :  first,  the  opinions 
"  of  learned  professors  given  in  the  present  or  similar 
"  cases;  secondly,  the  opinions  of  eminent  writers  as  de- 
"  livered  in  books  of  great  legal  credit  and  weight ;  and 
"  thirdly,  the  certified  adjudication  of  the  tribunals  of 
''  Scotland  upon  these  subjects.     I  need  not  say  that  the 

(n)  14  &  15  Vic.  c.  99,  s.  7. 

[See  also  22  &  23  Vic.  c.  63,  "An  Act  to  afford  facilities  for  the 
"  more  certain  ascertainment  of  the  law  administered  in  one  part 
"  of  Her  Majesty's  dominions,  when  pleaded  in  the  courts  of  another 
"  part  thereof."] 

(o)  Taylor  on  Evidence,  part  iii.  chap.  iii.  s.  1423  (edit.  1885). 

(p)  M'Cormick  v.  Garnett,  6  De  Gex  McNaghten  &  Gordon,  Rep. 
p.  278  (1854). 
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"  last  class  stands  highest  in  point  of  authority ;  where 
"  private  opinions,  whether  in  books  or  writing,  incline  on 
"  one  side,  and  public  decisions  on  the  other,  it  will  be  the 
"  undoubted  duty  of  the  court,  which  has  to  weigh  them, 
"  stare  decisis  "  (q). 

And  in  Bremer  v.  Freeman  (1857)  the  Judicial  Com- 
mittee of  the  Privy  Council  held  itself  at  liberty  to  form 
an  opinion  on  the  articles  cited  from  the  Code  Napoleon  (r). 

[In  Bradlaugh  v.  De  Bin  {rr)  the  French  Code  de  Com- 
merce having  been  considered  by  agreement  of  the  parties 
as  in  evidence,  the  Court  held  that  it  was  at  liberty  to 
consult  French  commentaries  to  assist  it  to  put  a  proper 
construction  on  the  Code.] 

DCCCCX.  The  English  lex  fori  requires  that  the  witness 
who  is  to  prove  foreign  law  shall  be  either  a  legal  person  or 
in  an  official  situation,  which  requires  for  the  due  execution 
of  its  duties  a  competent  knowledge  of  that  Law  ;  but  with 
respect  to  a  foreign  usage  or  custom,  any  witness  acquainted 
with  the  fact  would  probably  be  considered  competent  (s). 

The  certificate  of  the  [Russian]  Ambassador  in  this 
country  was  admitted  as  evidence  of  the  law  of  [Russia] 
as  to  the  validity  of  a  testamentary  instrument  (t). 

In  a  case  where  the  opinion  of  a  Scotch  advocate  vras  in 
evidence,  an  English  Court  of  Equity,  considering  that 
there  was  implied  therein  an  opinion  on  a  question  of 
Scotch  law  raised  in  the  suit,  decided  the  question  on  that 
evidence  (^(). 

DCCCCXI.  With  respect  to  the  effect  of  books  kept  by 

(q)  Dairy mple  v.  Dalrymple,  2  Haggard,   Consistory  Rep.  at  p.  81. 

(r)  10  Moore,  P.  C.  Rep.  p.  306  ;  and  see  Sussex  Peerage  Case,  11 
Clh.  <&  Fin.  Rep.  pp.  114-117  ;  Nelson  v.  Brldport,  8  Beav.  Rep.  p.  527. 

[(rr)  L.  R.  5  0.  P.  p.  473.] 

(s)  Sussex  Peerage  Case,  11  Clh.  db  Fin.  Rep.  at  p.  124. 

[Bristowe  v.  Sequeville,  5  Exch.  Rep.  p.  275.] 

Taylor  on  Evidence,  ss.  48,  1425  (edit.  1885). 

{t)  {In  the  Goods  of  Prince  Oldenburg,  L.  R.  9  P.  D.  p.  234,  follow- 
ing] In  the  Goods  of  Klingemann,  3  Swab,  tfc  Trist.  Rep.  p.  18. 

(u)  Macdonald  v.  Macdonald,  41  L.  J.  (Chanc),  p.  506  (1873). 
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cgmmercial  persons  as  furnishing  evidence,  Savigny  (x) 
adopts  the  opinion  of  the  Supreme  Court  of  Appeal  of 
Cassel,  namely,  that  the  Law  of  the  place  where  the  books 
are  kept  should  decide  as  to  their  admissibility  and  credi- 
bility as  evidence.  He  admits  that,  inasmuch  as  this  kind 
of  proof  belongs  to  the  Law  of  procedure,  it  ought,  pro- 
perly speaking,  to  be  governed  by  the  Law  of  the  forum, 
which  exercises  jurisdiction  over  the  matter ;  but  in  this 
case  the  proof  is  insexDarably  bound  up  with  the  form  and 
efficacy  of  the  transaction  itself.  The  foreigner  who  deals 
with  a  trader  whose  establishment  is  in  a  state,  the  law  of 
which  admits  the  books  of  the  trader  as  evidence,  subjects 
himself  voluntarily  to  that  law  {xx). 

DCCCCXII.  The  proposition,  that  a  written  instrument 
cannot  be  impugned  upon  grounds  which  are  not  autho- 
rized by  the  lex  loci  where  it  was  made,  is  followed,  accord- 
ing to  Fcelix,  by  the  necessary  consequence  that  no  proof 
can  be  admitted  in  a  foreign  state  relative  to  the  validity 
of  that  instrument,  other  than  that  which  would  have  been 
admitted  by  the  lex  loci  of  the  state  in  which  it  was  made. 
Thus,  in  France  it  is  not  permitted  to  adduce  proof  by 
witnesses  to  impugn  the  contents  of  a  written  instrument, 
or  to  prove  what  was  said  before  or  after  its  execution  ; 
and,  therefore,  if  an  instrument  executed  in  France  were 
to  be  the  subject  of  litigation  in  another  state — Prussia,  for 
instance — where  a  contrary  rule  prevails,  and  where  such 
oral  testimony  is  admissible,  it  ought,  nevertheless,  not  to 
be  admitted  in  the  case  of  an  instrument  executed  in 
France  (y) .  This  point  will  presently  be  further  considered 
in  the  discussion  on  Oral  evidence. 

DCCCCXIII.  When  the  place  of  execution  is  once  de- 
termined, the  law  of  that  place  ought  to  govern  both  the 
question  of  the  external  formalities,  and  the  question  of 


(x)  B.  R.  viii.  s.  381,  III. 

[(xx)  See  some  important  questions  as  to  admissibility  of  evidence 
discussed  in  TJie  Lauderdale  Peerage  Case,  L.  R.  10  App.  Ca.  p.  692.] 
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the  authenticity  of  the  act  or  instrument :  "  il  est  du  droit 
"  des  gens/^  the  authors  of  the  Nouveau  Benisart  say, 
"  que  ce  qui  est  authentique  dans  un  pays  le  soit  chez 
"  toutes  les  nations"  [z).  The  importance  of  this  pro- 
position derives  illustration  from  the  great  difference 
which  exists  in  the  laws  of  States,  both  relatively  to  the 
persons  charged,  as  public  officers,  such  as  notaries  or 
tabellions,  with  the  execution  of  contracts,  testaments,  and 
the  like  instruments,  and  also  relatively  to  the  degree  of 
faith  which  shall  be  given  to  their  acts  (a). 

DCCCCXIV.  In  accordauce  with  the  principle  which 
has  been  stated,  an  English  court  has  holden,  that  an 
erasure  in  a  foreign  affidavit  occurring  in  the  recital  of  a 
death,  the  certificate  of  which  was  proved  as  an  exhibit, 
was  immaterial,  notwithstanding  that  the  notary,  before 
whom  the  affidavit  was  sworn,  had  not  affixed  his  initials 
to  the  erasure  ;  and,  in  the  same  case,  it  being  proved  that 
in  verifying  the  mark  of  a  marksman  in  an  affidavit  sworn 
[at  New  York  it  was  not  the  practice],  as  in  this  country,  to 
require  the  notary  to  insert  in  ihe  jurat  that  "  the  witness 
saw  the  deponent  make  his  mark," — it  was  holden  that  the 
omission  of  these  words  was  immaterial  (h). 

DCCCCXV.   With  respect  to  Oral  proof  by  witnesses  (c) 

(z)  Fcelix,  s.  226. 

(a)  Ibid.  s.  228. 

(6)  Savage  v.  Hutchinson  {V.-G.  Wood,  1855),  24  L.  J.  N.  S.  (Oh.) 
p.  232.      Wharton,  Conflict  of  Laws,  §§  752,  et  seq. 

(c)  For  the  Roman  law  on  Documentary  evidence  see  Dig.  lib.  xxii. 
t.  iv..  Cod.  iv.  21,  "De  fide  instrumentorum  et  amissione  eorum." 
Instrumenta  in  its  general  sense  included  every  kind  of  proof — oral  as 
well  as  documentary  ;  but  in  its  more  usual  sense  documentary  proof 
only.  It  would  appear  from  a  curious  -pa,ss,ageuiAulns  Gellius  that  the 
Roman  judge  did  not  confine  the  party  to  any  particular  kind  of  proof, 
or  insist  in  any  case  upon  documentary  proof  alone.  A.  Gellius  sat  as 
a  judge  in  an  action  for  money  had  and  received,  but  the  plaintiii 
"  neque  tahulis  neque  testihus  id  factum  docebat ;"  the  defendant  in- 
sisted, and  it  would  appear  legally,  that  evidence  on  the  character  of 
the  parties  could  not  be  taken,  "  clamitabat  probari  apud  me  debere 
pecuniam  datam  consuetis  modis,   expensi  latione,  mensse  rationibns. 
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[preuve  testimoniale) ,  verj  material  differences  exist  in  the 
practice  and  laws  of  different  States  tipon  this  subject. 
It  may  frequently  happen  that  a  party  to  a  suit  loses  his 
cause  in  one  state  on  account  of  the  inadmissibility  of 
evidence  before  the  tribunals  of  that  state  which  would 
have  been  admitted,  and  by  its  admission  have  secured  his 
success,  before  the  tribunals  of  another  state.  Upon  the 
hypothesis  that  each  forum  must  exclusively  enforce  its 
own  rules  of  evidence,  it  requires  but  a  slight  acquaintance 
with  the  laws  and  practice  relative  to  evidence  in  England, 
France,  Germany,  and  Spain,  to  be  aware  how  often  it 
must  be  of  vital  consequence  to  the  suitor  to  ascertain 
before  what  tribunal  his  suit  will  be  instituted.  It  is,  in 
truth,  of  the  utmost  importance  that  a  general  rule  of 
comity  should  prevail  with  respect  to  what  law  should 
govern  the  admissibility  of  evidence  relative  to  an  act  done 
abroad.  There  are  tw^o  well-established  categories  under 
which  jurists  rank  all  matters  relating  to  forensic  proceed- 
ings, namely,  ea  quw  litis  formam  concernunt  ac  ordina- 
tionem,  and  ea  quce  spectant  decisoria  causae  et  litis  decisionem. 
Under  which  of  these  two  categories  the  admissibility  of 
evidence  should  be  placed,  is  perhaps  the  most  embarrassing 
question  which  can  be  found  within  the  range  of  Private 
International  Law. 

DCCCCXVI.  The  reasoning  of  Rocco  {d)  on  this  sub- 
ject deserves  more  attention  than  it  appears  to  have  re- 
ceived. He  adopts  the  division  into  the  ordinatoria  and 
the  decisoria  litis,  and  argues  that  the  admissibility  or  in- 
admissibility of  a  certain  mode  of  proof,  the  consideration 
whether  that  should  or  should  not  be  allowed  to  be  esta- 
blished by  oral  testimony,  are  matters  which  have  no  small 
effect  upon  the  decision  of  a  cause,  inasmuch  as  it  often 
happens  that  a  fact  or  proposition  can  only  be  judicially 

chirographi  exhibitlone,  tahularum  ohsignatione,  testium  intercessione,  ex 
quibus  si  nulla  re  probaretur,  dimitti  jam  se  oportere,  et  adversarium 
de  calumnia  damnari." — J.  Gelllus,  lib.  xiv.  c.  ii. 
(rl)  Lib.  iii.  cap.  xi.  p.  363. 
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established  by  the  species  of  proof  which  is  refused.  On 
the  other  hand,  the  ascertainment  of  the  particnhir  manner 
and  form  in  which  the  testimony  should  be  given — for 
instance,  whether  it  should  be  given  in  the  presence  of  one 
part}^  or  of  both,  whether  openly  or  secretly — relates  entirely 
to  the  order  of  procedure. 

It  is,  he  afterwards  observes,  a  firm  and  settled  prin- 
ciple of  international  jurisprudence  that  rights  duly  acquired 
in  one  state  should  not  be  subject  to  defeasance  in  another 
state.  But  if  the  foreign  magistrate,  whose  aid  is  sought 
for  the  enforcement  of  an  obligation,  may  reject  the  species 
of  proof,  which  the  parties  had  before  their  eyes  at  the 
time  when  they  contracted  the  obligation,  rights  duly  ac- 
quired in  one  state  may  not  only  be  altered  but  annihilated 
in  another  state.  A  party  to  the  obligation  naturally  con- 
templated, at  the  time  of  its  being  entered  into,  the  mode 
of  proof  allowed  by  the  lex  loci  contractus  as  capable  of 
being  adduced  to  elucidate  any  obscurity  in  the  terms  of 
the  obligation  itself.  He  provided  himself  with  no  other 
proof :  if  that  should  turn  out  to  be  the  only  proof  by  which 
the  obligation  can  be  sustained,  and  that  be  rejected  by 
the  foreign  tribunals,  the  obligation  itself  is  partially  over- 
thrown. Therefore,  Rocco  says,  the  foreign  tribunal, 
which  has  to  enforce  the  contract,  ought  not  to  reject  a 
species  of  evidence  which  the  Law  of  the  place  of  the  con- 
tract would  have  admitted. 

DCCCCXVII.  Foelix  is  clearly  of  opinion,  and  is  sup- 
ported by  the  highest  French  judicial  authorities,  that  the 
lex  loci  contractus,  and  not  the  lex  fori,  ought  to  decide  the 
question  of  the  admissibility  of  oral  evidence  to  sustain  or 
impeach  the  obligation;  inasmuch  as  the  question  relates 
to  the  ''fond  de  la  contestation,"  and  not  to  the  ''formes 
"  de  jproceder  "  (e). 

Foelix  cites  Story  (/)  and  Burge  {g)  as  exponents  of  the 

(e)  Foelix,  s.  233. 

(/)  Conflict  of  Laws,  s.  629. 

(g)  Comm.  vol.  i.  p.  29. 
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English  practice,  and  as  agreeing  with  him  in  this  position 
— with  what  justice  we  will  now  proceed  to  consider. 

DCCCCXVIII.  The  English  tribunals,  and  those  of  the 
United  States  ot  America,  have  been  much  embarrassed  (h) 
by  the  extreme  practical  difficulty  of  distinguishing  be- 
tween cases  in  which  the  admission  of  evidence  affects  the 
substance  and  merits  of  the  cause,  and  those  in  which  it 
can  be  considered  as  solely  a  matter  of  procedure. 

Thus,  for  the  construction  and  interpretation  of  written 
foreign  instruments,  it  seems  to  be  established  that  the 
evidence  legis  loci  contractus  must  be  received :  what  such 
evidence  is  must  be  proved,  like  all  foreign  law,  as  a  matter 
of  fact :  but  the  questions  as  to  the  competency  of  witnesses 
— as  to  whether  a  certain  matter  can  be  proved  by  written 
or  oral  testimony — as  to  what  is  the  force  of  certain  evi- 
dence, whether  it  proves  or  not  a  certain  fact — are  questions 
belonging  to  the  lex  fori;  and  the  usual  formulary  is,  that 
the  admission  and  the  rules  of  evidence  belong  to  the  or- 
dinatoria  litis,  and  are  governed  lege  fori,  and  not  lege 
domicilii  or  lege  loci  contractus  (hh). 

DCCCCXIX.  "The  cases,"  Lord  Justice-Clerk  Hope  {%) 
observed,  "  must  be  rare  indeed  in  which  the  court  of  one 
"  country  can  be  called  upon  to  administer  justice  accord- 
"  ing  to  the  law  of  evidence  or  prescriptions  obtaining  in 
"  another  country,  when  no  question  is  raised  as  to  the 
"  forms  {k)  and  requisites  of  the  written  instruments  or 
"  writs,  or  exemplification  of  documents  of  another  country. 
"...  I  am  not  aware  that  there  is  any  case  in  which 
"  the  courts  of  one  country  have  admitted  that  they  could 
"  be  called  upon  to  govern  their  enquiries  into  a  matter  of 
''•fact  by  the  law  of  evidence  of  another  country." 

DCCCCXX.  In  the  following  extracts  from  three  suc- 

(/i)  Story,  s.  637  :   "  This  most  embarrassing  and  as  yet  (in  a  great 
measure)  unsettled  class  of  questions." 
[(/i/i)  Cf.  supra,  §  dcxciv.A.] 

(i)  Rohertson  v.  Burdekin,  Boss,  Leading  Ca.  vol.  i.  at  p.. 818. 
(A-)  Cf.  Story,  s.  2G0  a,  and  note. 
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cessive  judgments  of  tlie  House  of  Lords,  it  will  be  seen 
how  the  vigorous  mind  of  Lord  Brougham  applied  itself 
to  this  difficult  question,  and  the  steps  by  which  the 
formulary  or  maxim  above  mentioned  became  incorporated 
into  English  jurisprudence. 

In  Yates  v.  Thomson  (l),  a  case  in  which  a  question 
arose  in  Scotland  upon  the  interpretation  of  a  will  made  in 
England,  Lord  Brougham,  as  we  have  seen  (m),  held  that 
the  testator's  written  declarations  must  be  taken  with 
respect  to  the  English  Law  ;  and  that  it  followed  from  this 
proposition  that  those  declarations  of  intention  touching 
that  property  were  to  be  construed  as  they  would  be 
construed  by  English  principles  of  interpretation.  But 
that  there  the  importing  of  the  foreign  code  must  stop. 
"  What  evidence,"  he  added,  "  the  courts  of  another 
"  country  would  receive,  and  what  reject,  is  a  question 
"  into  which  I  cannot  at  all  see  the  necessity  of  the  courts 
"  of  any  one  country  entering.  Those  principles  which 
"  regulate  the  admission  of  evidence  are  the  rules  by  which 
"  the  courts  of  every  country  guide  themselves  in  all  their 
"  enquiries.  The  truth  with  respect  to  men's  actions, 
"  which  form  the  subject-matter  of  their  enquiry,  is  to  be 
"  ascertained  according  to  a  certain  definite  course  of 
"  proceeding  ;  and  certain  rules  have  established,  that  in 
"  pursuing  this  investigation  some  things  shall  be  heard 
"  from  witnesses,  others  not  listened  to  ;  some  instruments 
"  shall  be  inspected  by  the  judge,  others  kept  from  his 
"  eye.  This  must  evidently  be  the  same  course,  and 
"  governed  by  the  same  rules,  whatever  be  the  subject- 
"  matter  of  investigation  ;  nor  can  it  make  any  difference, 
*'  whether  the  facts  concerning  which  the  discussion  arises 
"  happened  at  home  or  abroad  ;  whether  they  related  to 
"  a  foreigner  domiciled  abroad,  or  a  native  living  and 
"  dying  at  home.  As  well  might  it  be  contended  that 
"  another  mode  of  trial  should  be  adopted,  as  that  another 

(I)  3  Clk.  &  Fin.  Rep.  pp.  585  591.  (m)  Vide  supra,  §  dccclxxi. 
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"  law  of  evidence  should  be  admitted  in  such  cases.  Who 
"  would  argue  that,  in  a  question  like  the  present,  the 
"  Court  of  Session  should  try  the  point  of  fact  by  a  jury 
"  according  to  the  English  procedure,  or  should  follow  the 
''  course  of  our  dispositions  or  interrogatories  in  courts  of 
"  equity,  because  the  testator  was  a  domiciled  Englishman, 
"  and  because  those  methods  of  trial  would  be  applied  to 
"  his  case  were  the  question  raised  here  ?  The  answer  is, 
"  that  the  question  arises  in  the  Court  of  Session,  and 
"  must  be  dealt  with  by  the  rules  which  regulate  enquiry 
"  there.  Now,  the  law  of  evidence  is  among  the  chief  of 
*'  these  rules ;  nor  let  it  be  said  that  there  is  any  incon- 
"  sistency  in  applying  the  English  rules  of  construction 
"  and  the  Scotch  ones  of  evidence  to  the  same  matter,  in 
''  investigating  facts  by  one  law  and  intention  by  another. 
"  The  difference  is  manifest  between  the  two  enquiries  ; 
"  for  a  person's  meaning  can  only  be  gathered  from 
"  assuming  that  he  intended  to  use  words  in  the  sense 
"  affixed  to  them  by  the  law  of  the  country  he  belonged 
'^  to  at  the  time  of  framing  his  instrument.  Accordingly, 
"  where  the  question  is,  what  a  person  intended  by  an 
"  instrument  relating  to  the  conveyance  of  real  estate 
"  situated  in  a  foreign  country,  and  where  the  lex  loci  rei 
"  aitce  must  govern,  we  decide  upon  his  meaning  by  that 
"  law,  and  not  by  the  law  of  the  countr}^  where  the  deed 
"  was  executed,  because  we  consider  him  to  have  had  that 
"  foreign  law  in  his  contemplation.  The  will  of  April, 
"  1828,  has  not  been  admitted  to  probate  here;  it  has  not 
"  even  been  offered  for  proof,  so  that  there  is  no  sentence 
"  of  any  court  of  competent  jurisdiction  upon  it  either  way. 
"  But  in  England  it  would  never  be  received  in  evidence, 
"  nor  seen  by  any  court ;  neither  would  it  have  been  seen  if 
"  it  had  been  proved  ever  so  formally.  Our  law  holds  the 
"  probate  as  the  only  evidence  of  a  will  of  personalty,  or 
''  of  the  appointment  of  executors  ;  in  short,  of  any  dis- 
*'  position  which  a  testator  may  make,  unless  it  regards 
"  his  real  estate.     Can  it  be  said  that  the  Scotch  Court  is 
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"  bound  by  this  rule  of  evidence,  which,  though  founded 
"  upon  views  of  convenience,  and,  for  anything  I  know, 
"  well  devised,  is  yet  one  which  must  be  allowed  to  be 
"  exceedingly  technical,  and  which  would  exclude  from 
"  the  view  of  the  court  a  subsequent  will,  clearly  revoking 
"  the  one  admitted  to  probate  ?  The  English  courts 
"  would  never  look  at  this  will,  although  proof  might  be 
"  tendered  that  it  had  come  to  the  knowledge  of  the  party 
"  on  the  eve  of  the  trial.  A  delay  might  be  granted  to 
"  enable  him  to  obtain  a  revocation  of  the  probate  of  the 
"  former  will.  It  is  absurd  to  contend  that  the  Court  of 
*•  Session  shall  admit  all  this  technicality  of  procedure 
"  into  its  course  of  judicature  as  often  as  a  question  arises 
"  upon  the  succession  of  a  person  domiciled  in  England. 
"  Again,  there  are  certain  rules  just  as  strict,  and  many 
"  of  them  not  less  technical,  governing  the  admission  of 
"  parol  evidence  with  us.  Can  it  be  contended  that,  as 
"  often  as  an  English  succession  comes  in  question  before 
"  the  Scotch  Court,  witnesses  are  to  be  admitted  or  re- 
''jected  upon  the  practice  of  the  English  Courts?  nay, 
"  that  examination  and  cross-examination  are  to  proceed 
"  upon  those  rules  of  our  practice,  supposing  them  to  be 
"  (as  they  may  possibly  be)  quite  different  from  the  Scotch 
"  rules  ?  This  would  be  manifestly  a  source  of  such  in- 
'*  convenience  as  no  court  ever  could  get  over.  Among 
"  other  embarrassments  equally  inextricable  there  would 
"  be  this  :  that  a  host  of  English  lawyers  must  always  be 
"  in  attendance  on  the  Scotch  Courts,  ready  to  give 
"  evidence,  at  a  moment's  notice,  of  what  the  English 
"  rules  of  practice  are  touching  the  reception  or  refusal 
"  of  testimony,  and  the  manner  of  obtaining  it ;  for  those 
"  questions  which,  by  the  supposition,  are  questions  of 
"  mere  fact  in  the  Scotch  Courts,  must  arise  unexpectedly 
"  during  each  trial,  and  must  be  disposed  of  on  the  spot, 
''  in  order  that  the  trial  may  proceed.  The  case  which  I 
"  should,  however,  put,  as  quite  decisive  of  this  matter, 
"  comes  nearer  than  any  other  to  the  one  at  bar ;  and  it 
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"  may  with  equal  advantage  to  the  elucidation  of  the 
*'  argument,  be  put  as  arising  both  in  an  English  and 
''  in  a  Scotch  Court.  By  our  English  rules  of  evidence 
"•'  no  instrument  proves  itself  unless  it  be  thirty  years  old, 
"  or  is  an  office  copy,  authorized  by  law  to  be  given  by  the 
"  proper  officer,  or  is  the  London  Gazette,  or  is  by  some 
"  special  act  made  evidence,  or  is  an  original  record  of  a 
"  court  under  its  seal,  or  an  exemplification  under  seal, 
"  which  is  quasi  sl  record.  By  the  Scotch  Law  all  instru- 
''  ments  prepared  and  witnessed  according  to  the  pro- 
"  visions  of  the  Act  of  1681  are  probative  writs,  and  may 
"  be  given  in  evidence  without  any  proof.  Now,  suppose 
"  a  will  of  personalty,  or  any  other  instrument  relating  to 
"  personal  property,  attested  by  two  witnesses,  and  executed 
"  in  England,  according  to  the  provisions  of  the  Scotch 
"  Act,  is  tendered  in  evidence  before  the  Court  of  Session  ; 
"  it  surely  never  will  be  contended  that  the  learned  judges, 
"  on  being  satisfied  that  the  question  relates  to  English 
"  personal  succession,  ought  straightway  to  examine  what 
*'  is  the  English  law  of  evidence,  and  to  require  the  atten- 
"  dance  of  one  or  other  of  the  subscribing  witnesses,  where 
"  the  instrument  is  admissible  by  the  Scotch  Law  as  proba- 
"  five  ?  Of  this  I  can  have  no  doubt.  But  suppose  the 
"  question  to  arise  in  England,  and  that  a  deed  is  executed 
"  in  Scotland  according  to  the  Act  of  1681,  by  one  domi- 
"  ciled  here,  would  any  court  here  receive  it  as  proving 
"  itself,  being  only  a  year  old,  without  calling  the  attest- 
"  inoj  witnesses  ?  It  would  have  a  stransre  effect  to  hear 
"  the  cii*cura stance  of  there  being  two  subscribing  witnesses 
"  to  the  instrument,  which  makes  it  prove  itself  in  the 
"  Parliament  House  of  Edinburgh,  urged  in  Westminster 
"  Hall  as  the  ground  of  its  admission  without  any  parol 
"  testimony.  The  court  would  inevitably  answer,  '  Two 
"  '  witnesses :  then,  because  there  are  witnesses,  it  cannot 
"  *  be  admitted  but  they  must,  one  or  other  of  them,  be 
"  '  called  to  prove  it.'  The  very  thing  that  makes  the  instru- 
"  ment  prove  itself  in  Scotland  makes  it  in  England  neces- 


DON    V,    LIPPMANN.  751 

"  sarj  to  be  proved  by  witnesses.  I  have,  therefore,  no 
"  doubt  whatever  that  the  rules  of  evidence  form  no  part  of 
"  the  foreign  law,  according  to  which  you  are  to  proceed  in 
"  disposing  of  English  questions  arising  in  Scotch  Courts." 

DCCCCXXI.  In  the  leading  case  of  Don  v.  Lipp- 
mann  {n),  Lord  Brougham  said: — 

"  No  one  will  contend,  in  terms,  that  the  foreign  rules  of 
"  evidence  should  guide  us  in  such  cases  ;  and  yet  it  is  not 
"  so  easy  to  avoid  that  principle  in  practice,  if  you  once 
"  admit  that,  though  the  remedy  is  to  be  enforced  in  one 
*'  country,  it  is  to  be  enforced  according  to  the  laws  which 
"  govern  another  country.  Look  to  the  rules  of  evidence, 
"  for  example.  In  Scotland  some  instruments  are  probative ; 
"  in  England,  until  after  the  lapse  of  thirty  years,  they  do 
"  not  prove  themselves.  In  some  countries  forty  years  are 
"  required  for  such  a  purpose;  in  others,  thirty  are  sufficient. 
"  How,  then,  is  the  law  to  be  ascertained  which  is  to  govern 
"  the  particular  case?  In  one  court  there  must  be  a  previous 
''  issue  of  fact ;  in  another  there  need  be  no  such  issue.  In 
"  the  latter,  then,  the  case  must  be  given  up  as  a  question 
"  of  evidence.  Then  come  to  the  law.  The  question 
"  whether  a  parol  agreement  is  to  be  given  up,  or  can  be 
"  enforced,  must  be  tried  by  the  law  of  the  country  in  which 
"  the  law  is  set  in  motion  to  enforce  the  agreement.  Again, 
"  whether  payment  is  to  be  presumed  or  not  must  depend 
"  on  the  law  of  that  country,  and  so  must  all  questions  of  the 
"  admissibility  of  evidence;  and  that  clearly  brings  us  home 
*'  to  the  question  on  the  Statute  of  Limitations.  Until  the  act 
"  of  Lord  Tenterden,  a  parol  agreement  or  promise  was  suffi- 
"  cient  to  take  the  case  out  of  the  Statute  of  Limitations; 
"  but  that  has  never  been  the  case  in  Scotland.  It  is  not  con- 
"  tended  here  that  the  practice  of  England  is  applicable  to 
"  Scotland  ;  but  these  are  illustrations  of  the  inconvenience 
"  of  applying  one  set  of  rules  of  law  to  an  instrument 
"  which  is  to  be  enforced  by  a  law  of  a  different  kind  "  (o). 

(n)  5  Clk.  &  Fin.  Hep.  p.  15. 
(o)  See  Story,  s.  635  h  et  seq. 
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DCCCCXXII.  The  same  high  authority  has  judicially 
pronounced  that,  as  to  the  stipulations  of  a  contract  made 
abroad,  "  our  courts  are  bound  by  foreign  law,  which  must 
"  to  them  be  matter  of  fact.  But  it  is  a  totally  different 
"  thing  as  to  the  law  of  evidence.  The  law  of  evidence  is 
"  the  lex  fori  which  governs  the  courts.  Whether  a  wit- 
'^  ness  is  competent  or  not ;  whether  a  certain  matter 
"  requires  to  be  proved  by  writing  or  not ;  whether  certain 
"  evidence  proves  a  certain  fact  or  not ;  that  is  to  be  deter- 
"  mined  by  the  law  of  the  country  where  the  question 
"  arises,  where  the  remedy  is  sought  to  be  enforced,  and 
"  where  the  court  sits  to  enforce  it"  (p). 

DCCCCXXIII.  Nevertheless,  with  respect  to  the  title 
to  real  property,  it  has  been  holden  that  if  an  enrolled  and 
recorded  copj^  has,  lege  situs,  the  same  force  as  the  original, 
such  copy  is  itself  a  conveyance,  and  that  an  examined 
copy  is  receivable  in  England,  without  evidence  of  search 
for  the  original,  because  it  is  not  regarded  as  a  copy  of  a 
copy,  but  as  being  made  from  a  duplicate  original  (q).  It 
is,  perhaps,  diiKcult  to  reconcile  the  principle  of  this 
decision  with  that  of  Lord  Brougham  in  the  matter  of  per- 
sonal property  above  mentioned. 

DCCCCXXIV.  Story  (r)  says  that,  with  regard  to  Wills 
of  persofial  property  made  in  a  foreign  state,  it  seems  to  be 
almost  a  matter  of  necessity  to  admit  the  same  evidence  to 
establish  their  validity  abroad  as  would  suffice  for  this  pur- 
pose in  the  domicil  of  the  testator  ;  otherwise  the  favourite 
doctrine  mohilia  sequuntur  personam  would  be  practically 
overthrown ;  and  therefore  parol  evidence  has  been  admitted 
to  prove  the  manner  in  which  the  testament  is  made  and 
proved  in  the  place  of  the  testator's  domicil,  in  order  to  lay 
a  foundation  for  the  establishment  of  the  testament  else- 

(p)  Bainv.  Whitehaven  <fc  Furness  June.  Bail.  Co.,  Z  House  of  Lords 
Cases,  at  p.  19. 

{q)  Tulloch  V.  Hartley,  1  Younge  d;  Coll.  Chancery  Bep.  p.  114. 

(r)  Conflict  of  Laws,  s.  636.— De  Sobry  v.  De  Laistre,  2  Harris  <h 
Johnson,  {Maryland)  Bep.  pp.  191-195. 
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where.  Still  the  reader  must  bear  in  mind  the  obser- 
vations of  Lord  Brou<^ham  in  Yates  v.  Thomson. 

[DCCCCXXIV.A.  The  question  whether  a  foreign  docu- 
ment not  bearing  the  stamp  required  by  its  own  Law  could 
be  received  in  evidence  in  England,  was  raised  in  Bristowe 
V.  Sequeville  (rr) ;  in  which  case  it  was  decided  that  if  by 
the  law  of  a  foreign  country  a  document  is  only  inadmis- 
sible in  evidence  for  want  of  a  stamp,  it  is  a  valid  contract, 
and  receivable  in  evidence  in  another  country,  but  "  if  for 
"  want  of  a  stamp  a  contract  made  in  a  foreign  country  is 
"  void,  it  cannot  be  enforced  here."] 

DCCCOXXV.  Upon  the  important  question  whether 
the  lex  fori  or  the  lex  loci  contractus  ought  to  govern  in 
cases  where  Prescription  or  a  Statute  of  Limitation  is 
pleaded  or  relied  upon,  the  reader  is  referred  to  what  has 
been  said  in  the  chapter  on  the  Discharge  of  Obligations  (s). 

DCCCCXXVL  The  priorities  and  privileges  of  creditors, 
ill  the  marshalling  and  distribution  of  assets,  are  considered 
by  Story  (Q,  who  founds  his  opinion  on  a  passage  from 
Rodenburgh,  as  matters  relating  to  the  forms  and  order  of 
proceedings,  and  as  therefore  ruled  by  the  lex  fori.  This 
operation  appears,  however,  to  be  subject  to  some  qualifi- 
cations {u). 

DCCCCXXVII.  The  question  as  to  the  time  within 
which  an  appeal  must  be  instituted  is  clearly  among  the 
ordinatoria  litis,  and  determinable  by  tlie  lex  fori  (x). 

[(rr)  5  Exch.  Rep.  p.  275  (a.d.  1850).  The  law  was  less  clear  in 
tlie  earlier  cases,  viz.:  Alves  v.  Hodgson,  7  Term  Hep.  p.  241  ;  degg  v. 
Levy,  3  Camp.  Rep.  p.  1G6  ;  Jmnes  v.  Gather  wood,  3  Dowl.  ct-Rg.  p.  100  ; 
Wynne  v.  Jackson,  2  Russ.  Rep.  p.  351.  As  to  Bills  of  Exchange  vide 
siiprd,  §  dcccxliii. 

See  cases  discussed  in  Westlake^  §  199  (edit.  1880). 

Wharton,  Conflict  of  Laivs,  chap.  x.  §§  G85-G88.] 

(s)  Chap.  xl.  §§  dccci-dcccviii. 

(t)  Conjfl.  of  L.  s.  4236  ;  cf .  Cook  v.  Grejson,  2  Drewry,  Rep.  p.  28G. 

(u)  As  to  liens  on  property  depending  on  the  lex  situs,  vide  supra, 
§  dcelxii.  ;  as  to  cases  of  Bankruptcy,  §  dcclxv.  et  seq. ;  and  as  to  stop- 
page in  trans' tu,  §  dcccxxx.  et  seq. 

(x)  Tnlloch  V.  ITartleg,  1  Younge  d:  Coll.  Chancerg  Rep.  p.  114. 
VOL.  IV.  o  C 
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DCCCCXXVII.A.  The  question  whether  a  foreign 
suitor  have  or  have  not  in  a  particular  suit  a  legal  persona 
standi  in  judicio  ought,  I  think,  to  be  determined  by  refer- 
ence to  the  law  of  his  own  country  {y).  But  it  is  doubtful 
whether  such  would  be  the  ruling  of  an  English  court  (z), 

A  case  came  before  an  English  court  in  which  the  ques- 
tion was  whether  a  husband  and  v?ife,  who  had  carried  on 
trade  as  partners  in  Spain,  could  sue  as  such  in  our  courts. 
It  was  ruled  that  they  could  not,  nor  maintain  a  joint  action 
against  persons  resident  in  this  country,  to  recover  the 
amount  of  a  balance  due  to  the  partnership  account,  with- 
out proof  being  given  that  by  the  law  of  Spain  a  feme 
covert  is  permitted  to  trade ;  and  it  is  doubtful  whether 
an  action  could  be  maintained  by  both,  even  on  such  proof 
being  given  (a). 

DCCCCXXYII.B.  In  the  case  of  the  Halley,  a  Norwe- 
gian barque  was  run  down  in  Belgian  waters  by  an  English 
steamship,  which  was  afterwards  arrested  at  the  suit  of  tlie 
owners  of  the  Norwegian  vessel  by  process  out  of  the  High 
Court  of  Admiralty  of  England.  The  defendants,  the  owners 
of  the  steamship,  pleaded  that  by  the  Belgian  or  Dutch 
laws  in  force  at  the  place  of  the  collision  their  ship  was 
compelled  to  take  on  board,  and  be  navigated  by,  a  pilot ;  that 
she  was  being  navigated  by  a  pilot ;  and  that  the  collision 
occurred  by  his  fault.   The  plaintiffs  replied  that  by  the  same 


{y)  Cf.  Bar,  §  117.  [See  Lodge  v.  Phelps,  1  Johnson^ s  Cases,  p.  139, 
and  afterwards  2  Caines*  Cases  in  Error,  p.  321,  cited  Ross,  Leading 
Cases,  vol.  i.  p.  877.] 

\{z)  Cf.  Bullock  V.  Caird,  L.  R.  10  Q.  B.  p,  276,  where  it  was  a 
question  whether  a  member  of  a  Scotch  firm  could  be  sued  alone  in 
England  on  a  Scotch  contract.] 

(a)  Cosio  (i-  Pineyro  v.  De  Bernales,  1  0.  d:  P.  p.  266  ;  Ryan  (£■ 
Moody,  p.  102,  per  Abbott,  C.  J.     Sed  vide  supra,  §  dcccxci.A. 

According  to  Mr.  "Wharton,  the  question  whetlier  an  assignee  can 
sue  in  his  own  name  or  not  is  sometimes  technical,  sometimes  essential 
— in  the  former  case  the  lex  fori  would  prevail.  See  his  Conflict 
of  Laws,  §  735,  and  note  (x). 

Bar  considers  the  question  apparently  in  the  same  light  ;  §  117. 


LOCUS    STANDI — COMPULSORY    PILOTAGE.  755 

laws  the  owners  of  the  wrongly  navigated  ship  were  still 
liable  for  the  damage,  notwithstanding  that  it  was  attribu- 
table to  the  pilot.  This  reply  was  objected  to,  and  it  was 
contended  that  the  law  of  the  place  of  the  commission  of 
the  delict  did  not  apply,  and  that  the  case  was  governed  by 
the  lex  fori,  i.e.  by  the  English  law,  which  makes  such  a 
defence  as  that  set  up  in  this  case  a  good  one.  The 
Court  of  Admiralty  held  the  reply  good  and  overruled  the 
objection ;  but  on  appeal  the  Privy  Council  reversed  this 
decision  (b). 

But  with  regard  to  this  case  and  the  English  decisions 
on  pilotage  generally,  it  should  be  noticed  that  in  the  case 
of  the  China  the  Supreme  Court  of  the  United  States  of 
America  held  that  a  compulsion  by  local  law  (that  of  the 
State  of  New  York)  to  take  on  board  and  be  navigated  by 
a  pilot  does  not  free  the  vessel  from  liability  to  a  maritime 
lien  for  a  collision  occasioned  by  her  wrongful  navigation, 
though  under  the  orders  of  the  pilot  (c). 


(b)  L.  R.  2  Adm,.  p.  3  ;  2  P.  0.  p.  193.      Vide  supra,  §  dcccxv, 

(c)  7  Wallace  (S^ij).  Ct.  U.  S.  A.)  Rep.  p.  53. 


3  c  2 
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CHAPTER   XLVI. 

FOREIGN    JUDGMENTS. 

DCCCCXXVIII.  In  this  chapter  it  is  proposed  to  con- 
sider the  effect,  both  which  ought  to  be  and  which  is,  given 
by  the  tribunals  of  one  State  to  judgments  delivered  by 
the  tribunals  of  another  State ;  that  is,  the  practice  of 
Comity  respecting  Foreign  Judgments  (a).  The  subject, 
regarded  from  an  English  point  of  view,  would  have  been 
properly  treated,  in  the  former  chapter,  under  the  cate- 
gory of  evidence ;  but  regarded  more  generally,  and  with 
reference  to  foreign  jurisprudence,  it  seems  to  require  a 
separate  and  distinct  consideration. 

(a)  Do7ielli,  Comm.  lib.  xxii.  c.  v.  De  exceptione  rei  judicatse, 
qiiibus,  aclveraos  quos,  qua  de  re,  competat. 

Foilix,  s.  319. 

Kliiber  {Enroptlisches  Volkerrecht,  §  59)  considers  that  a  foreign 
judgment  ought  to  be  executed  by  other  States  on  the  ground  of  its 
being  a  convention  between  the  parties,  or  an  arbitration  submitted 
to  by  them. 

Pinheiro  Ferreira  treats  it  as  the  result  of  a  tacit  contract  on  the 
part  of  the  foreigner,  to  be  bound  by  the  law  of  the  State  in  which  he 
resides.     Noten  sur  Vattel,  p.  303. 

Masse,  Droit  Comm.  liv.  ii.  tit.  ii.  num.  800,  is  also  of  this  opinion 
— quasi  contrahitur  in  judicio. 

Generally  on  the  exceptio  reijudicatic,  cf.  Savigny,  11.  R.  v.  ss.  21G, 
231,  235,  249  ;  vi.  ss.  281,  205. 

Mei'hn,  Rep.  Jugement,  VI.  VII.  bis,  VIII.  Q.  de  Dr.  Juge- 
men^  XIV. 

Pothier,  Tr.  des  Ohl.  partie  iv.  c.  iii.  s.  3,  nos.  851  et  seq. 

Bar,  §  125.  Das  Endurtheil,  seine  verbindliche  Kraft  und  Voll- 
streckung . 

Wharton,  chapter  x. 

[^mith.  Leading  Cases,  vol.  ii.,  Notes  to  Duchess  of  Kingston'' s  Case 
(pp.  8G8  et  seq.     Edit.  1887). 

Foreign  Judgments,  by  F.  T.  Pigott.      Edit.  1884.] 
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DCCOOXXIX.  The  authority  of  a  judgment  in  time 
of  peace  is  derived  exclusively  from  the  civil  law  of  the 
territory  in  v^hich  it  is  given  ;  it  cannot,  therefore,  accord- 
ing to  strict  principles  of  international  Law,  have  effect 
or  operation  in  a  foreign  territory.  But  international 
Comity,  '' usu  exigents  et  humanis  necessitatihus,''  speal^s 
another  language,  and  a  foreign  judgoient  is  generally,  in 
some  shape  or  other,  and  with  more  or  less  restrictioji, 
upholden  and  executed  by  all  states. 

DCCCCXXX.  Both  from  the  jurisprudence  and  the 
positive  enactments  of  states  upon  this  subject,  the  general 
axiom  may  be  deduced — that  no  state  allows  a  foreign 
judgment  to  be  executed  within  its  territory,  except  under 
the  authority  and  by  tbe  order  of  its  own  tribunal.  But 
the  practice  of  states  is  various  upon  this  subordinate 
point — namely,  whether  the  foreign  judgment  shall  be 
executed  at  the  simple  request  of  a  party  {simple  demands 
ou  requcte)  or  the  formal  requisition  (commission  rogatoire) 
of  the  foreign  tribunal ;  or  whether  the  permission  to 
execute  it  shall  be  delayed  until  the  domestic  tribunal 
has  examined,  more  or  less,  the  grounds  upon  which  the 
foreign  tribunal  founded  its  decision  (6). 

DCCCCXXXr.  It  follows,  from  the  principles  laid 
down  in  the  early  part  of  this  volume,  that  no  state  will 
recognize  or  allow  to  be  executed  a  foreign  judgment 
which  contains  any  provisions  or  order  contrary  to  the 
public  morals  or  public  policy  of  the  realm  in  which 
execution  of  it  is  sought  (c).  The  French  tribunals  have 
furnished  a  strong  illustration  of  this  principle;  the  Cour 
de  Paris  having  decided  [at  a  time  when  divorce  was  not 
allowed  in  France]  that  it  was  unlawful  to  permit  the 
execution  in  France  of  a  Swiss  judgment  of  divorce  be- 

(h)  Pardessus,  t.  iv.  No.  1483. 

Revue  Etrangere,  t.  iii.  p.  127,  &c,  (Auhrij). 

Fmlix,  s.  320. 

((.')  Vide  supra ^  §  xviii. 

lEousillon  v.  BousUhr.i,  L.  B.  14  Ch.  D.  p.  351.1 
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tween  Swiss  parties,  althougli  the  execution  was  only 
requested  to  enforce  the  payment  of  costs  awarded  against 
one  of  the  parties,  and  although  by  a  treaty  between  (d) 
France  and  Switzerland  it  was  expressly  provided  that 
definitive  judgments  in  civil  causes  should,  after  they  had 
been  legalized  by  the  competent  authority,  be  executed  in 
France  (e). 

DCCCCXXXII.  It  seems  a  clear  proposition  of  reason 
and  Law  that  the  foreign  judgment  when  recognized  must 
be  interpreted  and  considered,  as  to  its  effects,  according 
to  the  Law  of  the  state  in  which  it  was  pronounced ; 
Savigny  and  Foelix  are  in  complete  accordance  upon  this 
not  unimportant  point  (/). 

DCCCCXXXIII.  In  order  to  understand  the  reason- 
ing of  foreign  jurists  on  this  subject,  it  is  necessary  to 
bear  in  mind  the  distinction  between  two  effects  ascribable 
to  a  foreign  judgment. 

i.  It  may  be  pleaded  as  an  exceptio  rei  judicatw,  or,  as 
it  is  said  in  England,  a  plea  in  bar. 

ii.  It  may  be  given  effect  to  and  executed  in  the  same 
manner  as  a  domestic  judgment  (g), 

DCCCCXXXIV.  The  great  majority  of  states  {h)  give 

(d)  July  18, 1828,  [later  treaty  June  15, 1863  ;  Decret,  Oct.  19, 1869. 
Bogei-  et  Sorel,  Lois  Usiielles,  edit.  1888,  p.  1120.] 

(e)  Fcelix,  s.  321,  note  a. 

(/)  Savigny,  B.  E.  viii.  s.  373,  B. 

Fcelix,  s.  324. 

((/)  "  De  tout  ce  qui  precede,  il  resulte  que  les  jugements  etrangers, 
alors  me  me  qu'ils  n'ont  pas  ete  de'clares  exe'cutoires  par  un  tribunal 
fran^ais,  font  foi,  jusqu'a  preuve  contraire,  des  faits  qu'ils  enoncent 
ou  qu'ils  constatent,  et  qu'ils  ont  I'autorite  de  la  chose  jugee." — 
Masse,  liv.  ii.  tit,  ii.  num.  800  in  fine. 

See,  too,  Martens,  liv.  iii.  §  94  :  he  says,  when — 1,  the  tribunal  is 
competent  ;  2,  the  foreigner  has  been  duly  heard  ;  3,  the  cause  duly 
and  definitively  decided — "  il  ne  pent  point  appartenir  a  une  puissance 
etrang^re  d'admettre  chez  elle  un  second  proces  sur  la  meme  cause, 
et  celui  qui  I'intenterait  pent  dans  tons  les  pays  etre  repousse  par 
exceptio  rei  judicata^  que  la  sentence  ait  porte  contre  un  sujet  ne  dans 
le  pays,  ou  contre  un  domicilii. " 

{h)  Fcelix,  s.  327,  s.  328. 
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effect  to  a  foreign  judgment  in  all  cases  in  which  the 
following  conditions  have  been  fulfilled  : — 

(i.)  The  tribunal  which  pronounced  the  judgment  must 
have  been  competent,  according  to  the  law  of  the  state  to 
which  it  belonged,  to  decide  upon  the  matter  adjudicated 
upon  (^). 

(ii.)  The  tribunal  must  be  duly  seised  or  possessed  of 
the  subject  of  its  decision.  The  jurisdiction  of  it  must 
be  properly  founded.  It  is  not  competent  to  a  tribunal 
to  cite  before  it  a  person  who  belongs  neither  by  birth, 
nor  domicil,  nor  temporary  residence,  to  the  state  from 
which  it  derives  its  jurisdiction,  unless  he  have  property, 
or  has  incurred  some  obligation  within  the  limits  of  the 
state,  concerning  which  there  is  a  litigation  before  this 
tribunal  (j), 

(iii.)  The  foreigner  who  was  a  party  to  the  suit  must 
have  been  fairly  heard  before  the  tribunal  according  to 
the  laws  of  the  state,  and  on  an  equality  in  every  respect, 
including  the  right  of  appeal,  with  a  native  subject. 

(iv.)  The  tribunal  must  have  decided  upon  the  very 
subject-matter  which  it  is  attempted  to  litigate  upon.  It 
must  have  decided  definitively  and  either  in  the  last  resort 
(en  dernier  ressort),  or,  which  is  the  same  thing,  without 
any  appeal  prosecuted  from  its  decision  to  the  superior 
courts  of  the  state  in  which  it  was  pronounced  (k). 

When  these  conditions  are  united,  the  exceptio  rei 
judicatce  ought  to  be  in  all,  and  is  in  most,  states  admitted 
as  a  complete  bar  to  a  second  litigation  upon  the  subject 
so  adjudicated  upon. 

DCCCCXXXV.  To  these  four  conditions  some  states 


Merlin,  Rep.  Jugement,  YI.-VIII. 

Bynkershoeh  de  Foro  Leg.  c.  ii.  ;  Forum  Competens,  origo  et  natura, 
Subjectio  duplex — 1,  rei  ;  2,  personse. 

(i)  Fodix,  ss.  321,  327. 

( j)  Vallcc  V.  Dnmcrgue,  4  Exchequer  Rep.  p.  290. 

\_{k)  See  on  this  point  a  curious  case,  Re  Henderson,  Nouvion  v. 
Freeman,  L.  R.  37  Ch.  L).  p.  244.] 
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add  another,  "namelj,  that  of  Reciprocity,  In  them  it  is 
absohitely  necessary  for  the  validity  of  the  plea  exceptio 
rei  judicatce,  in  the  case  of  a  foreign  judgment,  that  the 
state  whose  tribunal  has  pronounced  it  should  itself  admit 
the  validity  of  the  like  plea  in  its  own  tribunals. 

[Reciprocity  is  demanded  by  man}^,  if  not  by  the 
majority,  of  the  continental  states,  before  they  will  carry 
into  execution  the.  judgment  of  a  foreign  tribunal. 

In  Germany,  foreign  judgments  are  recognized,  and 
execution  is  given,  except  in  the  following  cases : — 

i.  If  the  judgment  has  not  yet  acquired  final  legal 
validity  {Bechtshraft)    in  its  own  country. 

ii.  If  the  recognition  or  execution  would  violate  some 
public  law  of  the  German  Empire. 

iii.  If  the  foreign  court  was,  according  to  German 
Law,  not  of  competent  jurisdiction. 

iv.  If  the  defendant  is  a  German  debtor  and  has  not 
been  cited  either  personally  in  the  foreign  country,  or  in 
German  form  in  German  territory. 

V.  If  reciprocity  is  not  guaranteed  in  the  foreign 
country  (I). 

In  the  Austro-Hungarian  monarchy  reciprocit}^  is  an 
essential  condition  to  the  execution  of  foreign  judgments. 

Spain  will  enforce  foreign  judgments  where  reciprocity 
is  practised,  or  there  is  a  treaty  on  the  subject  {U). 

In  Portugal  foreign  judgments  are  enforceable  by  the 
higher  courts,  but  are  subject  to  examination  on  the 
merits  and  to  revision  (m). 

[(I)  German  Code  of  Civil  Procedure,  §§  660,  661. 

See  a  decision  of  the  Imperial  Court  {Etdscheidungen  des  Ileichs- 
gericM  in  Ciirihachen,  vii.  406)  on  an  English  judgment,  wherein  it  was 
hold  en  that  the  present  practice  of  English  courts  with  regard  to 
foreign  judgments  does  not  constitute  such  guaranteed  reciprocity  as 
is  required  by  the  German  law.  Cited  in  full  in  Pigott  on  Foreign 
Jiidgments^  chap.  xiii.  pp.  470  474. 

Gillespie's  translation  of  Bar's  International  Law,  Note  Z,  on 
§§  125,  126  (p.  587  of  edit.  1883). 

(^0  See  Spanish  Code  of  Civil  Procedure,  §§  922-926. 

(m)  Portuguese  Code  of  Civil  Procedure,  §§  39,  1087-1091.] 
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In  Belgium  the  courts  of  first  instance  have  cogni- 
sance of  judgments  pronounced  by  foreign  judges  in 
civil  and  commercial  causes.  If  there  exist  with  the 
foreign  state  "  un  traite  conclu  sur  la  hase  de  la  reciprocite,'' 
the  Belgian  courts  examine  the  judgment  only  on  certain 
prescribed  points,  but  may,  it  appears,  completely  revise 
it  if  there  be  no  such  treaty  (mm). 

The  question  is  governed  in  Switzerland  by  Cantonal, 
and  not  by  Federal,  Law,  so  that  the  rule  varies  in  diflPerent 
Cantons ;  but  Final  judgments  given  in  civil  matters  in 
one  Canton  will  be  executed  throughout  the  Federation  (n). 

In  Kussia  foreign  decisions  are  rendered  executory 
according  to  treaty  stipulations ;  but  in  the  absence  of 
treaties  the  exeqiiahir  of  the  Russian  Courts  is  given  after 
an  examination  on  points  other  than  the  merits  [nn), 

Sweden,  it  is  said,  has  not  hitherto  adopted  the 
principle  of  recognizing  foreign  judgments  in  the  absence 
of  a  treaty.  The  Norwegian  Courts  reopen  all  matters 
brought  before  them,  not  recognizing  even  Swedish  judg- 
ments as  conclusive. 

Denmark  does  not  demand  reciprocity  (o),] 

DCCCCXXXVI.  France  and  Italy  [oo)  do  not  require  or 


\{mm)  Complement  des  Codes  Beiges,  "Competence."  Loi  du  25 
Mars  1870,  contenant  le  titre  premier  du  livre  preliminaire  du  Code 
de  Procedure  Civile.     See  Art.  10. 

(n)  Constitution  Federale,  §  61. 

(nn)  Russian  Code  of  Civil  Procedure,  §§  1250,  1275,  1276,  1278, 
1279,  1281. 

(o)  See  Pigott  on  Foreign  Judgments,  chap,  xiii.] 

(oo)  [Disposizioni sulla puhhlicazione  &c.  delle  leggiin  generale,  Art  10. 
"  Le  sentenzie  pronunziate  da  autorita  straniere  nelle  materie 
civili  avranno  esecuzione  nel  regno  quando  siano  dicliiarate  eseculive 
nelle  forme  stabilite  dal  codice  diprocedura  civile,  salve  le  disposizioni 
delle  convenzioni  internazionali."]  See  Codice  Civile,  lib.  iii.  tit.  x. 
Art.  1350,  1351,  [and  1973,  which  follow  Arts.  1350,  1351,  and  2123 
of  the  French  Code  Civil.  See,  also,  the  Italian  Code  of  Procedure 
(Codice  di  Procedura  Civile),  lib.  iii.  tit.  xii.,  Delia  esecuzione  degli 
atti  delle  autorita  straniere  ;  especially  Art.  941].  The  Two  Siciliey 
and  Tuscany  had  the  same  rule. 
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admit  tlie  principle  of  reciprocity  as  necessary  for  the  plea 
of  exceptio  rei  judicatw.  England,  Scotland,  and  the 
United  States  of  America  (p)  go  a  step  further  and  prac- 
tically execute  a  foreign  judgment  delivered  by  the  tribunal 
of  a  state  which  does  not  itself  give  effect  to  a  foreign 
judgment  as  constituting  an  exceptio  rei  judicatce. 

DCCCCXXXVII.  It  has  been  said  that  in  some  way 
or  other  all  civilized  states  uphold  foreign  judgments  ;  but 
they  do  not  therefore  allow  them  to  take  effect  as  if  they 
were  domestic  judgments ;  they  do  not  concede  to  them 
what  the  French  call  Vexecution  paree  {executio  parata). 
Generally  speaking,  such  an  examination  into  a  foreign 
judgment  is  instituted  as  suffices  to  show  that  it  does  not 
contravene  the  public  policy  of  the  state  in  which  it  is  to 
be  executed,  and  that  it  is  clothed  with  the  proper  authority 
of  the  tribunal  from  which  it  emanates. 

DCCCCXXXYIII.  That  the  form  and  manner  of  its 
execution  are  exclusively  governed  by  the  law  of  the  state 
which  recognizes  and  executes  the  judgment,  is  a  clear  pro- 
position of  public  as  well  as  international  Law,  and  does 
not  appear  to  have  been  ever  controverted. 

DCCCCXXXIX.  The  jurisprudence  and  practice  of 
states  [with  regard  to  executing  foreign  judgments]  may  be 
divided  under  three  heads  : 

i.  Of  those  which  act  upon  the  principle  of  reciprocity 
in  recognizing  foreign  judgments. 

ii.  Of  France,  and  other  states  which  follow  its  example  ; 
these  refuse  to  recognize  the  authority  of  the  foreign 
judgments  {Vautorite  de  la  chose  jugee)   [as  such]. 

iii.  Of  England  and  the  United  States  of  America, 
which  recognize,  without  regard  to  the  principle  of  recipro- 
city, the  authority  of  the  judgment  of  a  competent  foreign 
tribunal. 

DCCCCXL.  With  respect  to  the  practice  and  jurispru- 
dence of  France  upon  this  subject,  it  is  most  emphatically 

(p)  Vide  infra,  §§  dccccxli,  clccccxlix. 
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condemned  by  Foelix,  as  contrary  both  to  the  true  interpre- 
tation of  the  municipal  law  of  France  {pp)  and  to  the  just 
demand  of  comity — as,  in  fact,  deserving  of  unmitigated 
condemnation  (q).  It  would  appear,  liowever,  upon  the 
authority  of  Masse  (qq),  that  practically  France  gives 
almost  as  much  effect  to  foreign  judgments  as  England ; 
France  does  not  admit  the  authority  of  foreign  judgments 
as  such ;  they  must  be  rendered  capable  of  execution 
(executoires)  by  the  decision  of  a  French  tribunal ;  but 
before  this  has  taken  place  they  are  received  as  evidence, 
only  to  be  rebutted  by  the  strongest  counter-evidence,  of 
the  facts  on  which  they  are  founded  and  which  they  verify. 
Whether  they  ought  to  be  clothed  with  the  authority  of 
a  domestic  judgment,  without  being  revised  and  the  facts  re- 
examined, or  whether  they  ought  to  be  simply  and  without 
examination  clothed  with  the  authority  of  the  pareatis  of 
a  French  judgment,  is  a  question  which  has,  more  than  any 
other,  divided  the  opinions  of  French  jurists.  Masse's 
opinion  is,  that  the  French  tribunal  ought  to  satisfy  itself 
that  the  foreign  judgment  contains  affirmatively  and  nega- 
tively the  requisitions  which  have  been  mentioned  above  (r), 
and  then  to  grant  its  exequatur  for  the  execution  of  the 
judgment  (rr), 

[DCOCCXL.A.  France,  however,  and  other  countries 

(pp)  The  solution  of  this  question  clei:)ends  upon  the  true  construc- 
tion of  Art.  2123  of  the  Code  Civil,  and  Art.  546  of  the  Code  de  Pro- 
cedure, as  compared  with  the  ancient  law  of  France.  [Art.  546  is  as 
follows:  "  Les  jugements  rendus  par  les  tribunaux  etrangers,  et  les 
actes  regus  par  les  officiers  etrangers,  ne  seront  susceptibles  d'execution 
en  France  que  de  la  maniere  et  dans  les  cas  prevus  par  les  Articles  2123 
et  2128  du  Code  Civil."     Cf.  Art.  1351  of  the  Code  Civil] 

(g)  "  Suivant  nous,  cette  interpretation  extensive  est  contraire  au 
sens  litteral  de  la  loi,  a  son  esprit,  aux  rapports  de  bon  voisinage  qui 
existent  ou  doivent  exister  entre  les  diverses  nations  pour  leur  utilite 
reciproque,  et  enfin  aux  usages  suivis  dans  la  majeure  partie  des  Etats 
de  I'Europe."— Fceiisc,  s.  347. 

(qq)  Masse,  liv.  ii.  tit.  ii.  c.  i.  num.  801. 

(r)  §  dccccxxxiv. 

(rr)  Masse,  ibid. 
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which  follow  her  example,  have  at  various  times  entered 
into  treaties  for  giving  reciprocal  effect  to  foreign  judg- 
ments :  as,  for  instance,  France  and  Sardinia,  March  24, 
1760,  and  Sept.  11,  1860  (s),  France  and  Switzerland, 
July  18,  1828,  and  June  15,  1863  (ss).] 

DCCCCXLI.  No  country  has  been  more  liberal  than 
England  in  giving  effect  to  the  decisions  of  foreign  courts. 
This  will  be  found  the  just  conclusion  from  the  decisions 
which  have  taken  place  in  British  courts,  from  the  time  of 
the  decision  of  Weir's  Case,  in  the  reign  of  James  I.,  to  the 
decision  in  Vallee  v.  Dumergue  (t),  in  the  English  Court  of 
Exchequer,  in  the  year  1849,  and  Barber  v.  Lamb,  in  the 
Court  of  Common  Pleas,  in  I860  (tt)  [and  since]. 

DCCCCXLII.  Great  doubts,  indeed,  long  existed,  and 
perhaps  are  not  now  wholly  removed,  as  to  the  degree  of 
effect  which  should  be  given  to  foreign  sentences  in 
England ;  whether  they  should  be  wholly  conclusive,  or  be 
considered  as  prima  facie  evidence  only,  and  liable  to  be 
rebutted. 

It  will  be  found,  I  think,  upon  examination  of  all  the 
cases,  that  the  doubt  has  arisen,  partly  from  a  want  of  dis- 
crimination of  the  principle  applicable  to  judgments  in  rem, 
in  personam,  and  inter  partes ;  and  partly  from  not  suffi- 
ciently distinguishing  between — 

(i.)  The  propriety  of  questioning  a  foreign  judgment 
upon  the  facts  and  merits ;  and 

(ii.)  The  propriety  of  questioning  it — upon  the  ground 


[(s)  See  The  Delta,  L.  R.  1  P.  D.  at  p.  390. 
(ss)  Vide  supra,  §  dccccxxxi.] 
(t)  4  Uxch.  Rep.  p.  290. 
(tt)  8  0.  B,  Rep.  N.  8.  p.  95.     See  also— 
Story,  Conjiict  of  Laws,  c.  xv. 
Kent,  Comm.  vol.  ii.  part  iv.  lect.  27,  p.  107. 
StarJiie  mi  Evidence,  vol.  i.  p.  270. 
Taylor  on  Evidence,  vol.  ii.  §§  1533  1554. 
Burcjc,  Comm.  vol.  iii.  p.  1044. 

Smith,  Leadhuj    Cases,  vol.  ii.  note  on  the  Duchess  of  KiugstoWs 
Case. 
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of  want  of  jurisdiction,  either  intrinsically  {u),  or  over  the 
parties  (w) ;  upon  the  ground  of  its  misunderstanding  the 
English  Law  (ivw)  ;  or  upon  the  ground  of  the  absence  of  the 
common  requisites  of  justice,  such  as  a  litigating  party  being 
judge  (a?)  or  the  defendant  not  being  cited  {y) ;  for  manifest 


(u)  Ilavelock  v.  Eockwood,  8  Term  Rep.  p.  268. 

(w)  General  Steam  Navigation  Company  v.  Guillon,  11  Mee.  &  W, 
Bep.  p.  894  :  "It  becomes,  therefore,  unnecessary  to  give  any  opinion 
whether  the  pleas  are  bad  in  substance  ;  but  it  is  not  to  be  understood 
that  we  feel  much  doubt  on  that  question.  They  do  not  state  that  the 
plaintiffs  were  French  subjects,  or  resiant,  or  even  present  in  France, 
when  the  suit  began,  so  as  to  be  bound,  by  reason  of  allegiance,  or 
domicil,  or  temporary  presence,  by  a  decision  of  a  French  Court ;  and 
they  did  not  select  the  tribunal  and  sue  as  plaintiffs ;  in  any  of  which 
cases  the  determination  might  have  possibly  bound  them.  They  were 
mere  strangers,  who  put  forward  the  negligence  of  the  defendant  as 
an  answer  in  an  adverse  suit  in  a  foreign  country,  whose  laws  they 
were  under  no  obligation  to  obey."  See  Schibsby  v.  Westenholz,  L.  R. 
G  Q.  B.  p.  155  (1870). 

\{ivw)  But  as  to  this  vide  infra.,  §  dcccxliv.A.] 

(x)  Price  v.  Dewhurst,  8  Simons,  Rep.  p.  279. 

{y)  Buchanan  v.  RncJcer,  1  Campbell,  Rep.  p.  03.  Becqnet  v.  Mac- 
artJiy,  2  Barn,  cfc  Adol.  Rep.  p.  957.  Schibsby  v.  Westenholz,  L.  R.  6 
Q.  B.  p.  155  (1870).      [Colliss  v.  Hector,  L.  R.  19  Eq.  p.  334.] 

But  in  Douglas  v.  Forrest,  4  Bingham,  Rep.  p.  680,  j^roceedings  were 
carried  on  against  a  party  without  any  personal  notice  of  the  suit,  and  in 
his  absence,  where  there  had  been  only  a  Scotch  warning,  the  judgment 
was  enforced  ;  but  Chief  Justice  Best  said  (p.  703)  :  "  To  be  sure,  if 
attachments  issued  against  persons  who  never  were  within  the  juris- 
diction of  the  Court  issuing  them,  could  be  supported  and  enforced  in 
the  country  in  which  the  person  attached  resided,  the  legislature  of 
any  country  might  authorise  their  courts  to  decide  on  the  rights  of 
parties  who  ov/ed  no  allegiance  to  the  government  of  such  country, 
and  were  under  no  obligation  to  attend  its  courts  or  obey  its  laws. 
We  confine  our  judgment  to  a  case  where  the  party  owed  allegiance  to 
the  country  in  which  the  judgment  was  so  given  against  him,  from 
being  born  in  it,  and  by  the  laws  of  which  country  his  i^roperty  was, 
at  the  time  those  judgments  were  given,  protected.  The  debts  were 
contracted  in  the  country  in  which  the  judgments  were  given,  whilst 
the  debtor  resided  in  it."  So  if  the  party  were  subject  to  the  juris- 
diction when  the  suit  commenced.  Cowan  v.  Braidwood,  1  M.  d  G. 
Rep.  p.  882,  or  where  the  party  agreed  to  receive  a  particular  notifica- 
tion,   Fcdlee  v.  Dumcrgite,  4  Exchequer  Rep.  at  p.  303.     See  Copin  v. 
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error  as  to  Law  {z)  ;  for  not  bein^  conclusive  in  the  country 
where  it  has  been  pronounced  (a)  ;  [upon  the  ground]  that 
the  matters  in  issue  before  the  foreign  tribunal  were  not 
the  same  (6),  [or]  that  the  proceedings  in  the  foreign  court 
were  not  taken  for  the  same  purpose  as  the  suit  in  which 
its  judgment  is  sought  to  be  made  conclusive,  though  the 
issue  were  the  same  (c)  ;  for  being  between  different  parties ; 
or  on  the  ground  of  fraud  {d),  or  that  it  was  so  grossly 
defective  as  to  leave  in  doubt  what  had  been  decided  (e). 
DCCCCXLIII.  With  respect  to  impeaching  foreign 
judgments  upon  the  merits,  the  state  of  the  English  Law 
appears  to  be  this  :  That  where  all  the  conditions  above 
mentioned  have  been  complied  with,  the  foreign  judgment 
inter  partes  would  be  considered  as  conclusive  and  unim- 

Strachan,  Copin  v.  Adamson,  L.  R.  9  Ex.  p.  345  [affirmed  on  appeal,  1 
Ex.  D.  p.  17  ;  Rousillon  v.  Rousillon,  L.  B.  14  Gh.  D.  p.  351.] 

Though  the  Court  of  Chancery  will  not  enforce  a  decree  of  a  foreign 
court  obtained  against  a  party  in  his  absence  and  without  notice,  yet 
where  it  finds  that  the  proceedings  in  the  foreign  court  were  rendered 
necessary  by  his  resistance  to  a  proper  demand,  it  will  order  him  to  pay 
the  costs  of  those  proceedings  by  way  of  damages.  Griffin  v.  Bradij^ 
39  L.  J.  (Chanc.)  p.  136  (1871). 

(z)  See  especially  Novelli  v.  Rossi,  2  Barn,  cfc  Adol.  Rep.  p.  757,  and 
note  to  this  case  at  p.  765.  See,  however,  Godard  v.  Gray,  L.  R.  6 
Q.  B.  p.  139,  infra,  §  dccccxliv.A,  and  [Meyer  v.  Ralli,  1  G.  P.  D.  p.  358.] 

It  was  holden  in  Simpson  v.  Fogo  (1  J.  (&  H.  Rep.  p.  18  ;  1  H. 
<h  M.  Rep.  p.  195)  that  a  foreign  judgment  might  be  examined  and  set 
aside  for  error  on  the  face  of  it  by  reason  of  its  disregard  of  the  comity 
of  nations.  See  Liverpool  Marine  Gredit  Go.  v.  Hunter,  L.  R.  3  Gh. 
App.  p.  479. 

Aliaon  V.  Furnival,  4t  Tyrivhltt,  Rep.  p.  751,  shows  that  an  error 
as  to  its  own  law  by  a  foreign  tribunal  must  be  very  manifest  indeed  to 
induce  the  English  Court  to  set  aside  the  judgment  on  this  ground. 
l^Vide  infra,  §  dccccxlviii.] 

[Messina  v.  Petrococchino,  L.  R.  4  P.  G.  p.  144  ;  infra,  §  dcccclv.A.] 

(a)  Plnmmer  V.  Woodhnrne,  4c  Barn,  d;  Gress.  Rep.  p.  625. 

(6)  [See]  Ricardo  v.  Garcias,  12  Clk.  (&  Fin.  Rep.  p.  368. 

(c)  In  this  case  it  would  seem  not  to  be  conclusive  :  Behrens  v. 
Sieveking,  2  Myl.  S  Gr.  Rep.  p.  602. 

(d)  Bowles  v.  Or}\  1  Younge  ch  Gol.  Exch.  Rep.  p.  464.  [Ahovloffv. 
Oppenheimer  (b  Go.,  L.  R.  10  Q.  B.  D.  p.  295,  a  case  which  goes  great 
lengths.     ()chse)thnnv.  Papelier,  L.  R.  8  Gh.  App.  p.  695.] 

{()  Ohicini  v.  Bligh,  8  Bingham,  Rep.  p.  335. 
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peaceable  (/),  and  as  following  under  the  maxim  of  the 
Roman  law,  "  res  judicata  pro  veritate  accipitur  "  (g).  This 
opinion  is  supported  not  only  by  principle  and  analogy,  but 
by  the  preponderating  authority  of  the  actually  decided 
cases,  and  especially  of  those  which  have  been  adjudicated 
upon  since  the  year  1840.  The  reasoning  of  Mr.  Starkie — 
and  it  would  not  be  easy  to  cite  a  higher  authority  on  this 
point — is  as  follows  : — 

"  The  principle  upon  which  a  judgment  is  admissible  at 
"  all  is,  that  the  point  has  already  been  decided  in  a  suit 
"  between  parties  or  their  privies  by  some  competent 
"  authority,  which  renders  future  litigation  useless  and 
*'  vexatious.  If  this  principle  extends  to  foreign  as  well  as 
"  domestic  judgments,  as  it  plainly  does,  why  is  it  to  be  less 
'^  operative  in  the  former  than  in  the  latter  case  ?  If  it  does 
"  not  embrace  foreign  judgments,  how  can  they  be  evidence 
"  at  all  ?  By  admitting  that  such  judgments  are  evidence 
"  at  all,  the  application  of  the  principle  is  conceded :  why, 
"  then,  is  its  operation  to  be  limited  as  if  the  foreign  tribunal 
"  had  heard  nothing  more  than  ex  parte  statement  and 
"  proof"  (/i)? 

Most  unquestionably,  however,  such  judgments  would  be 
considered,  according  to  all  the  cases,  as  constituting  the 
strongest  prima  facie  evidence  of  the  right  that  could  be 
produced,  and  as  throwing  a  very  heavy  burden  of  disproof 
upon  the  party  opposing  it.  It  is,  moreover,  a  general  rule 
of  English  courts  to  regard  the  substance  rather  than  the 
form  of  foreign  judgments  (i).     And  it  seems  clear  that 

(/)  Walker  v.  Witter,  1  Douglas,  p.  1  ;  Houlditch  v.  Marquis  of 
Donegal,  8  Bligh,  Rep.  N.  S.  p.  301  ;  Don  v.  Lippmann,  5  Clk.  d-  Fin. 
Rep.  pp.  1,  20,  are  the  cases  which  carry  with  them  the  most  weight 
the  other  way,  but  less,  however,  upon  a  careful  examination,  than  is 
usually  ascribed  to  them. 

{g)  Dig.  lib.  i.  t.  v.  25  :  "Ingenuum  accipere  debemus  etiam  eum, 
de  quo  sententia  lata  est,  quamvis  fuerit  libertinus,  quia  res  judicata 
\)V0  veritate  accipitur." 

(/i)  Starkie  on  Evidence,  vol.  i.  pp.  273-4  ;  [chap.  ii.  p. 350,  ed.  1853J. 

(i)  Henley  v.  Sojyer,  8  Barn.  (0  Cress.  Rep.  at  p.  20. 
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where  a  foreign  judgment  was  offered  to  prove  the  sauie 
fact,  but  for  a  different  or  collateral  purpose,  then,  if  the 
judgment  had  been  delivered  hj  a  court  of  exclusive  juris- 
diction, it  would  be  conclusive  evidence  upon  the  question 
so  incidentally  arising  (J). 

DCCCCXLIY.  The  case  of  Castrique  v.  Imrie  shows 
very  clearly  the  different  aspects  under  which  a  foreign 
judgment  in  rem  and  one  in  personam  are  judicially  con- 
sidered in  England.  In  1853,  and  until  November  1854,  C, 
a  British  subject,  was  sole  and  registered  owner  of  the  British 
ship  A.  In  December  1853  the  ship  sailed  for  Australia, and 
thence  to  Madras.  In  Australia  the  master  drew  a  bill  of 
exchange  on  C.  in  favour  of  L.,  residing  in  Australia.  C. 
never  accepted  the  bill,  and  it  was  dishonoured  at  maturity. 
In  November  1854  C,  being  still  owner  and  registered 
as  owner,  mortgaged  the  ship  to  H.,  who  was  registered  as 
mortgagee.  In  February  1855,  H.  sold  the  ship  to  E.,  who 
wiis  then  registered  as  owner.  E.,  in  April  1855,  trans- 
ferred the  ship  to  the  plaintiff,  but  the  transfer  to  the  plain- 
tiff was  not  registered  till  April  1857.  On  the  1 0th  of  May 
1855  C.  was  adjudged  a  bankrupt.  On  the  4th  of  May 
1855  the  ship  arrived  at  Havre,  in  France,  and  B.,  who 
resided  in  England,  and  was  holder  of  the  bill  of  exchange, 
indorsed  it  to  T.,  a  French  subject  domiciled  in  France, 
Vvho  began  a  suit  on  the  bill  in  France  against  the  master, 
who  appeared  but  allowed  judgment  to  go  against  him 
without  defence,  and  was  condemned  to  pay  the  amount 
of  the  bill ;  and  in  consequence  the  ship  was  seized  and 
detained  in  the  custody  of  the  French  court.  Neither  C, 
nor  H.,  nor  E.,  nor  the  plaintiff  was,  before  the  judgment, 
served  ^vitli  any  summons  or  process,  nor  had  they  any 
opportunity  of  appearing  in  the  suit  or  objecting  to  the 
judgment.  By  the  French  law  the  ship  could  not  be  scld 
until  the  judgment  was  confirmed  and  the  sale  of  the  ship 
ordered.     T.  caused  C.,who  appeared  by  the  ship's  papers 

0')  StarUe,  nhi  sup.  vol.  i.  p.  277  ;  Tchap.  ii.  p.  300,  ed.  1853]. 
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and  certificate  of  registry  to  be  sole  owner,  to  be  summoned, 
as  also  C.'s  official  assignee  ;  bnt  lie  did  not  summon  H.  or 
E.  or  the  plaintiff.  Judgment  by  default  was  given,  by 
which  the  ship  was  to  be  sold.  The  plaintiff  began  a  suit 
in  France  to  replevy  the  ship  from  custody,  which  was 
decided  against  him  [in  two  Courts],  and  the  ship  was 
sold;  and  the  defendants  bought  her,  and  refused  to  give 
her  up  to  the  plaintiff  on  demand.  The  plaintiff  brought 
trover,  in  England,  for  the  ship.  The  Court  of  Common 
Pleas  decided  in  his  favour.  But  this  decision  was  reversed 
by  the  Exchequer  Chamber,  on  the  ground  that  the  judg- 
ment was  substantially  a  judgment  in  rem ;  and  the  decision 
of  the  Exchequer  Chamber  was  upholden  by  the  House  of 
Lords  {k). 

DCCCCXLIV.A.  In  Godard  v.  Gray  (l)  all  parties  were 
before  the  foreign  court,  but  the  foreign  court,  [in  constru- 
ing an  English  contract,  acted  upon  an  erroneous  view  of] 
English  law.     The  judgment  was,  however,  upholden. 

In  this  case,  the  declaration  was  on  a  judgment  of  a 
French  Court  having  jurisdiction  in  the  matter.  A  plea 
set  out  the  judgment,  from  which  it  appeared  that  the  suit 
was  for  the  breach  by  the  shipowner  of  a  charter-party 
made  in  England,  in  which  was  a  clause  :  "  Penalty  for  the 
'^  non-performance  of  this  agreement,  estimated  amount 
"  of  freight ;  "  and  that  the  court  had,  contrary  to  the 
English  law,  treated  this  clause  as  fixing  the  amount  of 
damages  recoverable,  and  had  given  judgment  accordingly 
for  the  amount  of  freight.  The  proceedings  showed  that 
both  parties  had  appeared  and  been  heard  before  the  judg- 
ment was  pronounced,  but  no  objection  was  taken  by  the 
defendant  to  the  mode  of  assessing  the  damages.  It  was 
holden  by  Blackburn  and  MeUor,  JJ.,  that  the  defendant 

(k)  Castriqne  v.  Imrie,  8  C.  B.  N.  S.  pp.  1,  405,  L.  B.  4  H.  L. 
p.  414. 

(0  Godard  v.  Gray,  L.  B.  6  Q.  B.  p.  139  ;  40  L.  J.  (Q.  B.),  p.  62 
(1870).      [See,  however,  Meyer  v.  Balli,  L.  B    1  C,  P.  D.  p.  358 

VOL.  IV.  3  D 
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could  not  set  up,  as  an  excuse  for  not  paying  money 
awarded  by  a  judgment  of  a  foreign  tribunal  having 
jurisdiction  over  liiin.  and  the  cause,  that  the  judgment 
proceeded  on  a  mistake  as  to  the  English  law,  which  was 
really  a  question  of  fact ;  and  that  it  made  no  difference 
that  the  mistake  appeared  on  the  face  of  the  proceedings. 
By  Hannen,  J.,  that  the  French  court  could  only  be  in- 
formed of  foreign  law  by  evidence  ;  and  the  defendant, 
having  neglected  to  bring  the  English  law  to  the  knowledge 
of  the  French  court,  could  not  impeach  the  judgment 
given  against  him  on  the  ground  of  error  as  to  that  law. 

DCCCCXLV.  In  the  event  of  the  foreign  judgment 
being  in  favour  of  the  plaintiff  and  made  the  foundation 
of  his  suit  in  England,  as  he  cannot  issue,  as  has  been 
seen,  execution  upon  it  here,  he  must  enforce  it  b}^  bring- 
ing a  fresh  action,  [which  used  to  be]  technically  called  an 
action  of  assumpsit  (m),  for  the  recovery  of  what  is  due  to 
him  under  the  judgment.  In  that  action  the  judgment 
forms  evidence,  or  is  in  the  nature  of  evidence,  of  a  con- 
tract between  the  parties.  It  is  important  to  observe, 
however,  that  the  foreign  judgment  does  not  operate  as  a 
merger  of  the  original  ground  of  action ;  but  if  the  plaintiff 
sue  on  the  original  ground,  it  may  possibly  be  competent 
to  the  defendant  to  controvert  it,  notwithstanding  the 
judgment ;  though  even  then  it  would  be  prima  facie  evi- 
dence for  the  plaintiff  (n), 

DCCCCXLVI.  If  the  foreign  judgment  be  set  up  by 
way  of  defence  to  a  suit  in  an  English  court,  such  a  judg- 
ment pronounced  adversely  to  the  party  who  brings  the 

(m)  [An  English  court  of  Equity  would]  entertain  a  bill  founded 
on  a  decree  bf  a  Foreign  court  of  Equity,  for  the  purpose  of  giving 
effect  to  such  decree,  in  regard  to  English  property. 

Houlditch  V.  Marquis  of  Donegal,  8  Fligh,  N.  S.  p.  301. 

Henderson  v.  Henderson,  6  Q.  B.  Rep.  p.  288. 

Paid  V.  Roy,  15  Beavan,  Rep.  p.  433. 

(h)  Bmith  V.  Nicholls,  5  Bingham,  N.  C.  p.  208. 

Smithes  Leading  Cases,  vol.  ii.  note  on  the  Duchess  of  Kingston's 
Case, 
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suit  for  the  second  time  in  England  will,  if  properly 
pleaded,  be  conclusive  against  liim.  If  it  be  not  pleaded, 
but  put  in  evidence,  it  will  be  cogent,  but  not  conclusive, 
evidence  on  behalf  of  the  defendant  (o).  And  it  is  pro- 
bable, though  the  point  has  not  been  expressly  decided, 
that  if  a  foreign  judgment  had  been  recovered  against  the 
defendant,  but  had  also  been  satisfied,  the  fact  might  be 
pleaded  as  a  bar  to  a  second  suit  in  this  country  (oo) . 

DCCCGXLVII.  The  distinction  commented  upon  in 
the  last  two  sections  betv/een  an  original  ground  of  action 
being  merged  in  a  foreign  judgment,  and  such  judgment 
being  set  up  in  defence,  is  clearly  shown  in  the  following 
decision  (p).  The  plea  to  a  declaration  for  money  had 
and  received  was,  that  the  plaintiff'  had  impleaded  the 
defendant  for  the  identical  causes  of  action  [mentioned  in 
the  declaration] ,  and  had  recovered  from  and  been  paid  by 
the  defendant  the  sum  of  45L  and  costs,  in  the  Supreme 
Court  of  Constantinople,  established  under  Q  &[>^  Vict.  c.  94. 
The  plea  was  demurred  to ;  but  it  was  holden  that  a  good 
answer  to  the  action  was  disclosed  b}^  it. 

DCCCCXLYIII.  In.  the  case  oi  Alison  v.  Furnival  (pp) 
an  action  was  brought,  in  the  English  Court  of  Exchequer, 
by  the  provisional  syndics  of  a  bankrupt  named  Beuvain 
against  a  person  named  Furnival,  founded  upon  the  award 
of  French  arbitrators,  who  alone,  according  to  the  French 
law,  were  capable  of  deciding  certain  differences  growing 
out  of  the  partnership  of  the  bankrupt  and  the  defendant. 
The  decision  of  the  court  [delivered  by  Baron  Parke]  is  so 
important  and  so  clear  upon  the  principles  of  English  juris- 
prudence, respecting  questions  of  foreign  evidence  and 
foreign  judgments,  that  it  is  here  given  at  length: — 

(o)  Smith  V.  NlchoUs,  uhi  siiprd. 
Taylor  on  Evidence,  vol.  ii.  §  1739. 
[(oo)  Ibid.  §  1740.] 

(p)  Barber  v.  Lamb,  8   0.  B.  Rep.  N.  S.   p.  95  ;  29  L.   J.    C.  P. 
p.  234  (I860;. 

(pp)  4  Tyrivhltt,  Bep.  p.  766  (1834). 

3  u  2 
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"  Many  objections  were  taken  in  this  case  to  the  right 
''  of  the  plaintiff  to  recover.  It  was  contended,  first,  that 
"  the  agreement  was  not  proved.  Secondly,  that  this  was 
"  considered  as  an  action  on  the  award  only,  and  that  the 
"  arbitrators  were  not  duly  appointed.  Thirdly,  that  the 
"  award  was  not  made  pursuant  to  the  submission,  and  was 
''  therefore  void.  Fourthly,  that  the  plaintiffs  had  no 
"  right  to  maintain  the  action.  Fifthly,  that  the  declaration 
"  was  not  proved.  We  have  considered  these  objections, 
"  and  are  of  opinion  that  they  are  not  well  founded,  and 
"  that  the  rule  must  be  absolute  to  enter  a  verdict  for  the 
"  plaintiffs. 

"  The  first  objection  is,  that  the  agreement  was  not 
'•  properly  proved.  This  divides  itself  into  two  branches ; 
"  one,  that  even  if  there  were  no  evidence  of  a  duplicate 
"  original  in  existence,  this  proof  would  not  have  been 
"  sufficient,  because  the  original,  deposited  with  the  notary, 
"  ought  to  have  been  produced,  or  clear  proof  given  that 
"  by  the  written  law  of  France  it  could  not  be  removed. 
"  Another  branch  of  this  objection  is,  that  it  was  proved 
"  that  there  was  another  original  of  this  agreement  in 
"  existence  ;  that  the  copy  was  only  secondary  evidence 
"  and  not  admissible  until  the  original  was  accounted  for, 
"  and  that  no  such  notice  was  given. 

"  It  seems  to  be  clear  that  this  document  was  not 
"  acknowledged  before  a  notary,  and  is  therefore  not  to  be 
"  deemed  a  notarial  act.  It  was  simply  deposited  for  safe 
"  custody ;  but  there  was  sufficient  evidence  on  the  testi- 
"  mony  of  M.  Colin  that  it  is  the  established  usage  in  France, 
''  though  without  any  provision  of  the  written  law,  not  to 
*'  allow  the  removal  of  documents  so  deposited,  and  con- 
"  sequently  to  let  in  secondary  evidence  of  the  contents, 
"  for  such  evidence  is  admissible  where  it  is  in  effect  out  of 
"  the  power  of  a  party  to  produce  the  original,  and  that 
"  was  sufficiently  proved  in  this  case  to  the  satisfaction  of 
"  the  learned  judge  whose  province  it  was  to  decide  upon 
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"  this  question,  and  we  cannot  say  that  his  decision  was 
"  wrong. 

"  The  second  branch  of  this  objection  is,  that  there  was 
"  evidence  of  the  existence  of  a  duplicate  original,  and 
"  that  there  is  an  established  rule  that  all  originals  must 
"  be  accounted  for  before  secondary  evidence  can  be  given 
"  of  any  one.  There  is  no  doubt  as  to  this  rule,  but  we 
"  are  not  satisfied  that  there  was  any  such  duplicate 
"  original  in  this  case,  which  had  the  same  binding  force 
"  and  effect  on  the  defendant  as  the  one  deposited  and 
"  proved  ;  the  only  evidence  of  its  existence  is  the  expres- 
"  ^lomfait  an  double  at  the  foot  of  the  agreement ;  but  what 
"  is  the  precise  meaning  of  these  terms,  or  what  was  the 
"  nature  of  the  duplicate  executed  in  this  case,  if  there 
"  was  one,  was  not  made  out  by  the  evidence,  and  neither 
"  in  the  numerous  cross-interrogatories  exhibited  to  the 
"  witness  Albert,  nor  his  depositions,  which  were  read 
"  on  the  trial,  is  there  one  which  hints  at  the  existence  of 
"  any  other  obligatory  document  than  the  one  deposited 
"  with  the  notary.  It  is  very  true  that  the  1325th  Article 
''  of  the  Code  Civil  requires  duplicates  where  there  are  two 
*'  interests  ;  but  I  do  not  see  how  we  can  properly  take 
"  notice  of  their  laws,  as  it  was  not  proved  on  the  trial. 
**  The  objection  is  one  strictissimi  juris,  and  beside  the 
"  justice  of  this  case  ;  and  we  think  that  it  ought  not  to 
"  succeed,  unless  the  existence  of  the  duplicate  original,  in 
"  the  proper  sense  of  that  word,  was  more  distinctly  made 
"  out  than  it  was  in  this  case. 

"  I  now  come  to  the  objections  on.the  merits  ;  and  first, 
"  as  to  the  appointment  of  the  arbitrators.  It  is  con- 
"  tended,  in  the  first  place,  that  by  the  express  agreement 
"  of  the  parties  in  article  12,  merchants  must  be  appointed, 
"  and  that  the  Tribunal  de  Commerce  had  power  to  appoint 
"  others.  This  depends  upon  the  construction  of  that 
"  article.  We  do  not  think  that  the  Tribunal  de  Com- 
"  merce  is  restricted  by  this  clause  from  appointing  arbi- 
"  trators  not  merchants.     The  parties  are ;  but  the  court 
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"  has  a  general  power,  and  it  is  to  be  remarked  that  in 
"  none  of  the  proceedings  in  the  French  courts  is  the 
"  objection  taken  that  the  Tribunal  de  Commerce  exceeded 
"  its  powers  in  this  respect.  It  is  then  said  that  the 
"  Tribunal  de  Commerce  has  no  power  to  annnl  the 
"  appointment  made  by  the  defendant  himself,  which 
"  they  have  done  by  their  act  of  15th  November,  1827. 
"  Now,  by  this  act  it  appears  that  the  appointment  of  a 
"  foreigner  as  arbitrator  was  not  a  due  exercise  of  the 
"  power  received  by  the  twelfth  article,  and  void,  and 
"  was  the  same  as  if  no  arbitrator  at  all  liad  been  named 
"  by  the  defendant ;  and  we  must  assume  the  judgment 
"  of  the  court  to  be  according  to  the  French  law,  at  least 
"  until  the  contrary  was  distinctly  proved,  according  to 
"  the  principle  laid  down  in  Becquet  v.  Macarthy  (q). 

"  Next,  it  is  contended  that  the  Tribunal  ought  to  have 
"  appointed  two  arbitrators  and  not  one  ;  but  is  there  any 
"  substantial  difference  in  allowing  the  former  appoint- 
"  ment  to  stand,  naming  another,  and  expressly  appoint- 
"  ing  the  arbitrators  already  named  and  the  other  jointly, 
"  de  novo'?  Certainly  there  is  not,  and  in  this  respect 
"  also  we  must  assume  that  the  Tribunal  de  Commerce 
"  acted  according  to  law,  unless  the  contrary  be  proved. 

"The  third  head  of  objection  is  to  the  award  itself, 
"  v^hich  it  is  suggested  is  not  warranted  by  the  sub- 
"  mission.  The  award  has  proceeded  upon  the  principle 
"  that  Beuvain,  instead  of  being  merely  placed  in  statu 
'-  quo^  and  reimbursed  the  expenses  incurred  upon  the 
"  faith  of  the  contract  (which  could  have  been  done  by 
"  awarding  to  him  as  damages  the  expense  of  construct- 
"  ing  the  new  works,  deducting  the  value  of  the  materials), 
"  has,  moreover,  under  all  the  circumstances  of  the  case, 
"  a  right  to  be  placed  in  the  same  situation  as  if  the 
"  defendant  had  fulfilled  his  contract ;  and  it  is  impossible 
"  for  me  to    say  that   this   principle    of   adjudging   the 

{q)  2  Barn,  d;  Adol.  Rep.  p.  057. 
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"  damages  is  wrong,  as  being  contrary  to  natural  justice, 
"  nor  is  there  evidence  that  it  is  not  conformable  to  the 
"  law  of  France  ;  indeed,  it  appears  to  follow  the  rule  laid 
"  down  in  the  1149th  Article  of  the  Code  Civil. 

"The  fourth  head  of  objection  is,  that  the  plaintiffs 
"  cannot  sue,  and  this  objection  subdivides  itself  into 
"  several :  Firstly,  that  by  the  terms  of  the  appointment 
"  two  out  of  three  cannot  sue.  The  answer  to  this  ob- 
"jection  is,  that  by  the  law  of  France,  in  such  a  case, 
"  two  out  of  three  may  do  an  act  as  well  as  one  sepa- 
"  rately,  and  that  is  distinctly  proved  by  M.  Colin. 
''  Secondly,  it  is  said,  he  ought  to  have  the  previous 
"  authority  of  the  Juge  Commissaire.  They  are  directed 
"  by  the  appointment  to  act  under  the  surveillance  of  the 
"  Juge  Gom>missaire  by  Article  492  of  the  Code  de  Commerce  ; 
''  but  M.  Colin  proves  that  they  may  bring  an  action 
"  without  his  authority,  for  that  is  the  efiPect  of  his  testi- 
"  mony ;  and  though  the  defendant's  witness  Girard  gave 
"  evidence  to  the  contrary,  it  seems  to  amount  only  to 
"  this,  that  a  syndic  would  not  act  properly  in  doing  so, 
"  not  that  the  want  of  previous  directions  would  avoid 
"  the  act  and  constitute  a  defence  to  the  action ;  and  this 
''  is  in  conformity  with  the  principle  on  which  the  cases 
''  cited  for  the  plaintiff,  relating  to  actions  brought  by 
"  assignees  of  insolvents  in  this  country,  were  decided. 
Si  Thirdly,  it  is  insisted  that,  by  the  law  of  France,  tivo 
"  cannot  maintain  an  action  for  the  debt  due  to  the 
"  bankrupt,  and  this  also  depends  upon  the  evidence. 
"  That  all  may  sue  appears  by  Articles  492  and  499  of  the 
"  Code  de  Commerce,  both  given  in  evidence ;  that  the 
"  bankrupt  is  deprived  of  the  administration  of  his  effects 
''  appears  by  Article  442,  also  read  at  the  trial,  and  M. 
"  Colin  deposes  that  two  have  the  same  power  to  act 
"  under  this  appointment  as  three,  and  there  is  no  evi- 
"  dence  to  the  contrary.  Fourthly,  it  is  insisted  that  if 
*'  two  can  bring  an  action,  it  is  a  condition  precedent 
"  upon  the  construction  of  the  instrument  of  appointment 
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"  that  the  third  should  be  absent,  or  should  have  objected 

"  to  the  act  done,  and  that  there  was  no  proof  of  either 

"  circumstance    in    this    case ;    but   we    are    of   opinion 

"  that   this  would  be   to  put  a  very  strict  construction 

"  upon  the  terms  of  the  appointment.    It  seems  to  us  thab 

"  the  act  of  two  only,  sufficiently  implies  the  absence  or 

"  want  of  consent  of  the  third,  and  that  the  effect  of  the 

"  authority   given  by   the  appointment  is,  in  substance, 

"  to  authorize  two  to  do  valid  acts  as  to  third  persons 

"  without  the  other ;  and  it  was  in  fact  proved  that  by 

"  the  law  of  France  one  of  the  arbitrators  might  act  if 

"  the  other  two  were  absent  or  not  consenting,  but  that 

"  they  should  not  so  act  without  the  absence  of,  or  want 

"  of  consent  of,  that  other.     Lastly,  it  is  said  that  though 

"  two  may  act  and  bring  an  action,  yet  they  must  sue  in 

"  the  name  of  all.     Now,  the  effect  of  the  testimony  of 

"  M.  Colin   is,   that  two  may   sue   in  France  without  a 

"  third,  and  the  witness  for  the  defendant  does  not  prove 

"  the  contrary,  and  there  seems  no  reason  why  it  should 

"  not  be  so.     The  property  in  the  effects  of  the  bankrupt 

"  does  not  appear  to  be  absolutely  transferred  to  these 

"  syndics  in  the  way  that  those  of  a  bankrupt  are  in  this 

"  country  to  assignees  ;  but  it  would  seem  that  the  syndics 

''  act   as   mandatories  or   agents   for   the   creditors,  the 

"  whole  three,    or  any  two  or  one  of  them,  having  the 

"  power  to  sue  for  and  recover  the  debts  in  their  own 

"  names.     This  is  a  peculiar  right  of  action  created  by 

"  the  law  of  that  country,  and  we  think  it  may,  by  the 

"  comity  of  nations,  be  enforced  in  this,  as  much  as  the 

''right  of  foreign  assignees  or  foreign  corporations  ap- 

"  pointed  or  created  in  a  different  way  from  that  which 

"  the    law    of  this   country  requires  ;  Dutch   West  India 

"  Company  v.  Moses  (r)  ;  National  Bank  of  St.  Charles  v.  De 

"  Bernales  (s)  ;    Solomons  v.  Ross    {t).     We  do  not   pro- 

(r)  1  Strange,  Rep.  p.  612. 

(s)  1  Ryan  d  Moody,  Rep.  p.  190. 

(t)  1  Hen.  BlacMone,  Rep.  p.  131,  note. 
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^  nounce  an  opinion  whether  this  objection  is  available 
'  on  the  plea  of  nil  debet,  or  ought  to  have  been  pleaded 
'  in  abatement,  though  we  were  much  struck  with  the 
'  argument  of  the  learned  counsel  for  the  plaintiffs  on  that 
'  point,  for  we  think  it  is  not  available  at  all  upon  the 
'  evidence  in  this  case. 

"  The  fifth  head  of  objection  is  that  of  variance — that 
'  the  award  is  said  to  be  registered  in  the  Tribunal  de 
'  Commerce  instead  of  the  Cour  de  premiere  instance},  but 
'  the  answer  is,  that  this  is  clearly  a  surplusage. 

^'  The  sixth,  that  there  is  a  variance,  because  Beuvain 
'  is  averred  to  be  a  bankrupt,  whereas  he  is  only  an 
*  insolvent  en  Hat  de  faillite ;  but  this  depends  entirely 
'  upon  the  argument  that  the  English  term  '  bankrupt ' 
'  necessarily  means  the  same  as  the  French  banqueroute, 
'  which  it  does  not ;  and  it  is  to  be  observed  that  in  the 
'  English  copy  of  the  appointment  of  syndics  the  word 
'faillite  is  translated  'bankruptcy.'  These  are  all  the 
'  objections  to  the  plaintiff's  right  to  recover ;  we  think 
'  that  they  are  not  well  founded,  and  that  the  action 
'  is  maintainable  without  attributing  to  the  acts  of  any 
'  of  the  French  courts  the  same  force  as  if  they  had 
'  been  judgments  between  the  litigating  parties." 

DCCCCXLIX.  As  to  the  decisions  arrived  at  in  the 
United  States  of  America,  Story  observes  as  follows : — 

"  The  ofeneral  doctrine  maintained  in  the  Courts  of 
"  the  United  States  in  relation  to  foreign  judgments 
"  certainly  is  that  they  are  prima  facie  evidence,  but  that 
"  they  are  impeachable." (i*) 

But  how  far  and  to  what  extent  this  doctrine  is  to  be 
carried  does  not  seem  to  be  definitely  settled.  It  has  been 
declared  that  the  jurisdiction  of  the  court,  and  its  power 
over  the  parties  and  the  things  in  controversy,  may  be 
inquired  into,  and  that  the  judgment  may  be  impeached 

(u)  Conflid  of  Laws,  s.  608  ;  cf .  cases  collected  in  Digest  to  Ourteis, 
(Amer.)  Rqj.  pp.  261-267. 
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for  fraud.  Beyond  this  no  definite  lines  appear  to  have 
as  yet  been  drawn. (a?) 

DCCCCL.  Judgmeyits  in  rem  2ire  adjudications  upon  the 
status  of  some  particular  subject-matter  by  a  competent 
tribunal.  [In  the  English  High  Court  of  Justice]  these 
occur  principally  in  the  Probate,  [Divorce,]  and  Admiralty 
[Division],  but  they  occur  also  in  the  [other  Divisions]. 

It  is  justly  observed  by  Mr.  Smith  {y),  that  the  uni- 
versal effect  of  a  judgment  in  rem  depends  upon  the 
principle,  that  it  is  a  solemn  declaration,  proceeding  from 
an  accredited  quarter,  concerning  the  status  of  the  thing 
adjudicated  upon  ;  which  verj  declaration  operates  accord- 
ingly upon  the  status  of  the  thing  adjudicated  upon,  and 
i^so  facto,  renders  it  such  as  it  is  thereby  declared  to  be. 
A  condemnation  in  the  Prize  Court  not  merely  declares 
the  vessel  prize,  but  vests  it  in  the  captors.  Thereupon 
the  status  of  the  thing  is  thus  altered,  and  the  sentence 
altering  it,  whether  from  a  court  of  exclusive  jurisdiction 
or  not,  ought  to  conclude  the  whole  world. 

DCCCCLI.  Since  the  case  of  Bernardi  v.  Motteux  (0), 
it  has  been  the  clearly  recognized  law  of  England  that 
the  sentences  of  courts  of  competent  jurisdiction  to  decide 
questions  of  prize  are  received  in  England  as  conclusive 
evidence  in  actions  upon  policies  of  insurance,  and  upon 

[(cc)  See  Kent,  Comm.  vol.  i.  pp.  260,  261  :  vol.  ii.  pp.  119-122, 
and  notes.] 

(y)  Smith's  L.  C.  vol.  ii.  notes  on  the  Duchess  of  Kingston's  Case. 

Geyer  v.  Acquilar,  7  Term  Rep.  at  p,  696. 

Scott  V.  Shearman,  2  W.  Blaclistone,  Rep.  p.  977. 

[The  City  of  Mecca,  L.  R.  5  P.  D.  p.  28;  6  P.  D.  p.  196,  where  it 
was  holden  that  the  Admiralty  Division  has  jurisdiction  to  entertain  an 
action  in  rem  to  enforce  a  judgment  in  rem  obtained  against  a  ship  in 
a  foreign  Admiralty  Court.  This  opinion  was  not  overruled  in  the 
Court  of  Appeal  ;  although  the  decision  was  reversed,  as  it  subsequently 
appeared  that  the  judgment  of  the  foreign  court  was  not  in  rem.  Cf. 
Kent,  Comm.  vol.  ii.  p.  121,  and  ibid,  note  (d).] 

(z)  2  Douglas,  Rep.  p.  576. 

Lothian  v.  Henderson,  3  Bosanquet  (h  Puller,  Rep.  p.  496. 

Bolton  v.  Gladstone,  5  East,  Rep.  p.  155. 
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every  subject  immediately  and  properly  witMn  the  juris- 
diction of  such  foreign  courts.  The  question  in  later 
cases  has  not  been  with  reference  to  the  conclusive  nature 
of  the  sentence,  but  whether  it  was  given  upon  the  point 
in  controversy. 

"The  general  law"  (Chief  Justice  Tindal  says)  "is 
"  well  known — that  the  sentence  of  a  foreign  court  of 
"  competent  jurisdiction  is  binding  upon  all  parties  and 
"  in  all  countries,  as  to  the  fact  upon  which  the  condem- 
''  nation  proceeded,  where  such  fact  appears  on  the  face  of 
"  the  sentence  free  from  doubt  and  ambiguity.  But  it  is 
"  at  the  same  time  as  well  established  that,  in  order  to 
"  conclude  the  parties  from  contesting  the  ground  of  con- 
"  demnation  in  an  English  court  of  law,  such  ground  must 
"  appear  clearly  upon  the  face  of  the  sentence ;  it  must 
"  not  be  collected  by  inference  only"  (a). 

DCCCCLII.  It  need  hardly  be  stated  that,  unless  the 
foreign  court  be  one  of  competent  jurisdiction,  its  sentence 
has  no  effect  at  all.  Accordingly  Lord  Stowell  designated 
the  adjudication  of  the  prize  court  of  a  belligerent  power 
sitting  in  a  neutral  country,  as  "  a  licentious  attempt  to 
"  exercise  the  rights  of  war  within  the  bosom  of  a  neutral 
"  country"  (6). 


(a)  Dalgleish  v.  Hodson,  7  Bingham,  Rep.  p.  504. 

See,  too,  Lord  Alvanley's  summary  of  the  decisions  in  Baring  v. 
Clagett,  3  Bosanquet  d)  Puller,  Rep.  p.  215. 

Lord  Ellenborough,  however,  said,  in  Fisher  v.  Ogle  (1  Campbell^ 
Rep.  p.  420)  :  "  It  is  by  an  overstrained  comity  that  these  sentences  are 
received  as  conclusive  evidence  of  the  facts  which  they  positively  aver, 
and  upon  which  they  specifically  profess  to  be  founded."  But  this 
remark  appears  to  have  been  extorted  by  the  decisions  of  the  French 
tribunals  during  the  last  war,  which  he  designated  "the  piratical 
way  in  which  they  proceed."  This  remark  he  well  reconciled  with 
Lord  Mansfield's  judgment  in  Saloucci  v.  Woodmass,  Parh  on  In- 
surance, p.  362  (7th  ed.  p.  528). 

Arnould  on  Insurance,  vol.  ii.  p.  645. 

(b)  The  Flad  Oyen,  1  C.  Rob.  Adm.  Rep.  p.  135. 

See,  too,  Havelock  v.  Rochwood,  8  Term  Rep.  at  p.  276 ;  Donaldson 
V.  Thompson,  1  Camp.  Rep.  p.  429. 
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DCCCCLITI.  The  courts  of  the  United  States  (hh) 
hold  the  doctrine  of  the  conclusiveness  of  judgments  in  rem 
when  the  proceedings  have  been  regular  quite  as  strongly 
upon  the  general  principle  as  the  courts  in  Great  Britain ; 
but  it  would  appear  that  the  latter  hold  such  judgments 
conclusive  not  only  as  to  the  actual  res  decided,  but  as  to 
all  facts  and  matters  incidentally  decided  (c).  The  deci- 
sions of  the  American  courts  are  not  harmonious  on  this 
subject. 

DCCCCLIV.  Foreign  judgments  upon  matters  in  their 
nature  local  would  be  treated  as  conclusive  in  England. 
The  difficulties  necessarily  incident  to  a  re-examination  of 
such  matters  in  another  country  render  this  rule  one  of 
common  justice  as  well  as  common  sense  {cc). 

The  case  of  landed  property  affords  an  obvious  illustra- 
tion of  this  position.  But  the  effect  ascribed  to  foreign 
sentences  in  England  will  not  be  greater  than  that  which 
they  possess  in  the  country  in  which  they  were  given.  A 
foreign  judgment  therefore  in  rem  between  two  parties  will 
not  be  conclusive  against  a  third  party,  unless  such  an 
effect  would  be  ascribed  to  it  in  the  country  of  the  judg- 
ment. 

DCCCCLV.  Not  merely,  however,  in  the  case  of  landed 
property,  but  where  the  res,  be  it  personalty  or  realty,  is 
within  the  limits  of  the  territory  of  the  court   (d)  which 

[(bh)  See  Kent,  Comm.  vol.  ii.  pp.  120-122.] 

(c)  Bad  V.  Bamfield,  3  Swanston,  Kep.  p.  604.  Lord  Nottingham 
accorded  a  perpetual  injunction  to  restrain  certain  suits  of  trespass  and 
trover  for  seizing  the  goods  of  the  defendant  (Bamfield)  for  trading  in 
Iceland  contrary  to  certain  privileges  granted  to  the  plaintiff  and 
others.  The  property  was  seized  and  condemned  in  the  Danish 
Courts.  Lord  Nottingham  held  the  sentence  conclusive  against  the 
suits,  and  awarded  the  injunction  accordingly.  See  Hohhs  v.  Hem- 
ming, 17  0.  B.  Rep.  N.  S.  p.  791  ;  ante,  vol.  iii.  §  ccxxvii. 

[(cc)  See  Moor  v.  Anglo-Italian  Bank,  L.  B.  10  Gh.  D.  p.  681.] 

{d)  So  holden  in  Cammell  v.  Sewell,  5  H.  S  N.  i?ep.  p.  728.  See 
Koster  V.  Sapte,  1  Curteis,  Rep.  at  p.  701.  In  Simpson  v.  Fogo 
(1  J.  S  H.  Rep.  p.  18  ;  1  H.  di  M.  Rep.  p.  195),  the  A^ice-Chancellor 
thought  that  even  a  foreign  judgment  in  rem  might  be  examined  and 
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gave  tlie  sentence — that  sentence  would  be  holden  probably 
both  in  England  and  in  the  United  States  as  binding  upon 
the  property  within  the  territory.  But  it  would  probably 
be  considered  as  confined  within  those  limits,  and  as  having 
no  exterritorial  effect,  especially  where  the  parties  affected 
by  the  sentence  were  not  at  the  time  subject  to  the  juris- 
diction of  the  court  by  domicil,  residence,  or  origin,  and 
had  never  appeared  or  contested  the  suit  (e). 

Cases  upon  this  point  of  law  may  probably  arise  when 
proceedings  are  attempted  to  be  taken  by  creditors  against 
personal  property  of  a  debtor  in  the  hands  of  third  persons, 
or  against  debts  due  to  him  from  third  persons — a  pro- 
ceeding sometimes  technically  styled  the  process  oi  foreign 
attachment^  or  foreign  garnishment,  or  in  American  law 
trustee  'process.  Many  cases  of  this  description  as  yet  un- 
decided will  probably  arise,  to  the  decision  of  which  the 
application  of  the  principles  above  stated  may  furnish  a 
safe  guide. 

DCCCCLY.A.  The  case  of  Messina  v.  Petrococchino  (/), 
which  came  on  appeal  to  the  Judicial  Committee  of  the 
Privy  Council  from  the  Court  of  Appeal  for  the  Island  of 
Malta,  should  here  be  inserted.  In  that  case  a  Greek  ship 
having  on  board  a  cargo  consigned  to  Malta,  the  port  of 
destination,  encountered  severe  weather  on  her  passage 
down  the  Black  Sea,  and  was  obliged,  for  the  preservation 
of  her  cargo,  to  jettison  her  boats,  spars,  and  cables. 
Being  disabled,  she  put  into  Constantinople,  where  the 
captain  applied  to  the  Greek  Consular  Court  and  obtained 
an  order  for  a  survey  of  the  ship  and  cargo,  and  a  sentence 
of  average  settlement,  with  the  appointment  of  a  curator, 
who,    by  virtue    of  the    authority   conferred    upon   him, 

disregarded  if  it  appeared  on  the  face  of  it  to  be  founded  on  a  perverse 
disregard  of  EngHsli  law  in  a  case  properly  subject  to  that  law  by  the 
comity  of  nations.  See  also  Liverpool  Marine  Credit  Co.  v.  Hunter 
(1868),  L.  K  3  Ch.  App.  p.  479. 

(e)  Story,  ss.  549,  592  a,  607. 

(/)  L.  B.  4  r.  C.  p.  144  (1872). 
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hypothecated  the  cargo,  and  caused  a  bottomry  bond  to 
be  executed  thereon  for  freight  and  the  necessary  expenses 
of  transhipping  and  forwarding  the   cargo.     The   cargo 
having  been  transhipped  arrived  at  Malta,  where  proceed- 
ings were  taken  in  the  Court  of  Commerce  by  the  consignee 
to  set  aside  the  sentence  of  average  settlement  and  to  annul 
the  bottomry  bond.     The  Court  of  Commerce  declared  its 
incompetency  to  decide  regarding  the  average  settlement, 
but  pronounced  the  bottomry  bond  null  and  void.     On 
appeal  to  the  Court  of  Appeal  at  Malta,  that  court  re- 
versed the  decree  of  the  Court  of  Commerce  so  far  as 
regarded  its  competency  to  decide  the  average  acts  a^nd 
settlement,  and  ordered,  as  regarded  the  decision  of  the 
nullity  of  the  bottomry  bond,  that  such  decision  should  be 
set  aside  until  a  definitive  sentence  on  the  average  acts  and 
settlement   should  have  been   come  to  by  the  Court  of 
Commerce.     The  Court  of  Commerce  gave  a  decision  on 
the  case  thus  remitted,  against  the  consignee,  which  was 
equivalent  to  a  non-suit.     On  appeal  from  this  decision, 
the  Court  of   Appeal  at  Malta  was  of   opinion  that  the 
captain  having  taken  the  legal  course  before  the  Consular 
tribunal  at  Constantinople,  and  that  court  having,  on  the 
report  of  experts,  appointed  a  curator  of  the  cargo,  and 
declared  the  voyage  ended  at  Constantinople,  such  curator 
was  the   attorney  for  the  owners  of  the  cargo,  and  had 
authority  to  hypothecate  the  same ;  that  where  the  for- 
malities of  a  consular  authority,  and  verbal  process  justify- 
ing the  expenses  necessitating  the  loan,  are  observed,  the 
lender   on   bottomry    is    exonerated   from  justifying  the 
necessity  for  the  loan,  or  making  inquiry  as  to  the  facts 
causing  such  necessity ;  and  they  decided  for  the  validity 
of  the  bond. 

The  Judicial  Committee  of  the  Privy  Council  in  their 
judgment,  after  stating  the  circumstances  of  the  case, 
said : — 

"  It  has  been  strongly  urged  upon  their  Lordships  that 
"  all  the  proceedings  in  the  Greek  Consular  Court,  which 
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"  were  in  substance  upholden  by  tbe  Court  of  Appeal  in 
"  Malta,  were  invalid,  and  principally  upon  the  following 
"  grounds :  that,  with  regard  to  the  bottomry  bond,  no 
"  adequate  necessity  is  shown  for  having  recourse  to  it, 
"  and  also  that  it  is  bad  because  not  preceded  by  any 
"  communication,  or  attempt  at  communication,  with  the 
"  owner  of  the  cargo ;  and,  with  regard  to  the  general 
"  average,  that  the  proper  place  for  the  adjustment  of  it 
"  was  Malta,  the  port  of  destination,  and  not  Constanti- 
*'  nople. 

"  Their  Lordships  are  called  upon  now  to  pronounce  a 
"  judgment  in  favour  of  these  propositions,  sitting  as  an 
"  appellate  tribunal  from  the  Court  of  Malta  ;  in  other 
"  words,  to  give  that  judgment  which  it  is  alleged  that 
"  the  court  appealed  from  ought  to  have  delivered. 

"  Their  Lordships  are  not  sitting  as  an  appellate  tri- 
"  bunal  from  the  Greek  Consular  Court  at  Constantinople. 
*^  It  is  necessary  to  make  this  statement  in  limine,  however 
"  obvious  it  may  appear,  for  the  following  reason.  If  the 
"  Greek  Consular  tribunal  was  a  competent  court,  having 
''  jurisdiction  over  the  ship  and  cargo,  then  the  sentence 
"  of  that  court  was  not  open  to  examination  by  the  court 
"  at  Malta,  but  would  be  properly  enforced  by  it ;  or,  in 
''  the  clear  language  of  Lord  Ellenborough,  in  the  case  of 
"  Power  V.  Whitmore  (g),  '  By  the  comity  which  is  paid  by 
"  '  us  to  the  judgment  of  other  courts  abroad  of  competent 
"  '  jurisdiction,  we  give  a  full  and  binding  effect  to  such 
'^  '  judgments,  as  far  as  they  profess  to  bind  the  persons 
"  '  and  property  immediately  before  them  in  judgment, 
"  'and  to  which  their  adjudications  properly  relate.'  This 
''  case  was  decided  in  the  year  1815. 

''  And  it  is  to  be  observed  that,  though  the  earlier 
"  cases  exhibit  some  fluctuation  and  variety  with  respect 
"  to  the  application  of  this  doctrine,  it  has  become  firmly 
"  established  by  a  series  of  later  cases  as  an  unquestionable 

{g)  4  Maide  d:  Sehu.  Bep.  at  p.  150. 
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"  maxim  of  our  jurisprudence.  The  strongest  and  the 
*'  last  case  is  that  of  Castrique  v.  Imrie,  decided  bj  the 
"  House  of  Lords  in  the  year  1870  (h). 

"  A  foreign  judgment  of  a  competent  court  may  indeed 
"  be  impeached,  if  it  carries  on  the  face  of  ifc  a  manifest 
^'  error ;  if  it  is  shown  to  have  been  obtained  by  fraud,  or 
'^  to  be  wanting  in  the  conditions  of  natural  justice;  and 
"  it  cannot  be  applied  to  persons  other  than  those  who 
"  were  parties  to  the  litigation  decided  by  it,  except  in 
"  cases  where  the  judgment  is  in  rem. 

"  No  such  infirmities  can  in  this  case  be  predicated  of 
"  the  decree  and  orders  of  the  Greek  court ;  and,  therefore, 
"  the  consideration  as  to  the  competency  of  that  court 
"  alone  remains  to  be  considered. 

"  It  has  been  much  pressed  upon  us  that  there  is  no 
"  evidence  of  such  competence,  and  that  the  acknowledged 
"  rules  of  the  general  maritime  law  applicable  to  bottomry 
"  bonds  on  cargo  have  been  violated  by  the  proceedings  of 
"  the  Court. 

"  Now  this  was  the  sentence  of  a  Greek  Consular  court 
"  sitting  at  Constantinople  upon  a  Greek  ship,  and  a  cargo 
"  owned  by  Greek  subjects. 

"  The  holder  of  the  bottomry  bond  was  a  stranger  who, 
acting  bond  fide,  advanced  his  money  on  the  bond. 

"  That  the  Ottoman  Porte  has  given  to  the  Christian 
'*  Powers  of  Europe  authority  to  administer  justice  to  their 
^*  own  subjects  according  to  their  own  laws  within  its 
"  dominions  is  a  fact  puhlici  juris,  which  their  Lordships 
"  are  not  now  called  upon  for  the  first  time  to  take  cogni- 
*^  zance  of,  and  which  they  fully  recognized  in  the  case 
"  of  The  Laconia,  in  the  year  1863  (i).  It  would  be 
'*  strange  indeed  if  it  had  been  otherwise,  inasmuch  as 
"  Her  Majesty  has  established  a  Supreme  Consular  Court 
*'  at  Constantinople,  and  Provincial  Courts,  with  rules  for 


(h)  L.  R.  4  H.  L.  p.  414. 

(/)  2  Moore,  P.  C.  Rep.  N.  S.  at  p.  185. 
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'^  the  exercise  of  civil  and  criminal  jurisdiction.  This 
"  kind  of  jurisdiction  exercised  bj  the  Consuls  of  Christian 
"  States  in  Mahometan  countries  is  to  be  carefully  distin- 
"  guished  from  the  ordinary  powers  exercised  by  Foreign 
"  Consuls  in  Christian  States. 

"  Judicial  cognizance  being  therefore  taken  by  their 
"  Lordships  of  the  fact  that  a  Greek  tribunal,  capable  of 
"  exercising  jurisdiction  in  this  case,  existed  at  Constnn- 
"  nople,  it  is  the  duty  of  their  Lordships  to  apply  to  such 
"  a  tribunal  the  ordinary  principles  which  regulate  Ih^^ 
''  reception  of  the  judgment  of  a  foreign  tribunal  by  other 
*'  courts." 

Their  Lordships  then  referred  to  and  cited  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  the  case  of  Dent  v. 
Smith  (k) ,  and  then  continued  : — 

"  Y7ith  the  principles  of  this  judgment  their  Lordships 
"  are  disposed  entirely  to  agree.  They  think  it  must  be 
"  presumed  that  the  Greek  court  rightly  interpreted  and 
"  applied  the  Greek  law;  that  by  that  law  they  had  the 
"  power,  and  duly  exercised  it,  of  deciding  that,  in  the 
''  circumstances,  Constantinople  should  be  considered  as 
"  the  place  of  the  ship's  destination,  and  the  average 
''  adjusted  according  to  the  Greek  law  in  force  at  that 
"  place ;  and  that  the  bottomry  bond  was  necessary  and 
''  valid,  though  entered  into  without  citing  M.  Cossndi, 
"  the  agent  of  the  owners  of  the  cargo,  who  was,  however, 
"  their  Lordships  must  remark,  aware,  as  is  proved  by  his 
"  letter,  of  the  arrival  of  the  ship  in  a  disabled  state  at 
"  Constantinople,  and,  it  must  be  presumed,  of  the  pro- 
"  ceedings  in  the  Greek  court,  though  he  did  not  appear 
"  and  take  any  part  in  them. 

"  It  must  also  be  presumed  that  the  court  had  power 
"  to  appoint  the  average  or  judicial  staters,  and  that  their 
"  decision  gave  authority  to  the  curator  of  the  cargo  to 
"  contract  the   bottomry  bond   in  question  with  Facher, 


(k)  L.  R.  4  Q.  B.  pp.  445,  446  [suprd^  §  dcccxxviii]. 
VOL.  IV.  3  E 
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"  and  to  tranship  the  cargo  on  board  the  Otto  Sorelle,  and 
"  that  this  decision  was  rightly  confirmed  by  the  Greek 
"  Consul  General.  Their  Lordships  do  not  feel  themselves 
"  at  liberty  to  enter  into  the  discussion  into  which  they 
"  were  invited  by  counsel  for  the  appellant,  or  into  the 
"  question  whether  the  Greek  law  be  or  be  not  at  variance 
"  with  the  general  maritime  law  upon  these  points.  Those 
"  questions  would  be  properly  raised  on  appeal  to  the 
"  Greek  Appellate  Court,  whether  sitting  at  Athens  or 
"  elsewhere,  and  could  not  properly  be  discussed  either 
"  before  the  Court  at  Malta,  or  before  this  tribunal." 

DCCCCLVI.  It  must  be  borne  in  mind  that  there  is 
an  essential  difiPerence  between  foreign  sentences  of  con- 
tentions, and  those  of  voluntary  jurisdiction.  The  latter 
contains  in  reality  the  act  of  the  parties  to  the  suit,  to 
which  the  formalities  of  a  court  of  justice  are  added  as 
witnessing  this  act  and  consent.  The  former  is  the  act 
of  the  judge  himself;  and  it  is  the  effect  of  sentences 
emanating  from  contentious  jurisdiction  that  has  been 
considered  in  the  preceding  pages. 
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NOTE   TO   THE   FOREGOING   CHAPTER. 

List  of  the  principal  decisions,  since  1830,  on  the  effect  of  Foreio'n 
Judgments  in  England  :— 

1830.  Martin  v.  NichoUs,  3  Simons,  p.  458.     Apparently  reversed,  [in 

principle],  1834,  Houlditch  v.  Donegal,  8  Bligh,  Rep.  p.  301. 

1831.  Novelli  v.  Rossi,  2  Barn.  <&  Adol.  Rej).  p.  757. 

Becquet  v.  MacCarthy,  ib.  p.  951. 

1834.  Alison  v.  Furnival,  4l  Tyrwhitt,  Rep.  p.  751. 

1834.  Houlditch  v.  Donegal  (House  of  Lords),  8  Bligh,  Rep.  p.  301. 

1838.  Koster  v.  Sapte,  1  Ciirteis,  Rep.  at  p.  701. 

1839.  Smith  v.  Nicholls,  5  Binghain,  N.  C.  Rep.  p.  208. 

Ferguson  v.  Mahon,  11  Adol.  Jj  Ellis,  Rep.  p.  179. 

1842.   Callandar  v.  Dittrich,  4  Manning  ch  Granger,  Rep.  p.  68. 

1844.  Robertson  v.  Struth,  5  Q.  B.  Rep.  p.  941. 

Henderson  v.  Henderson,  6  Q.  B.  Rep.  p.  288. 

1845.  Ricardo  v.   Garcias,  12  Clk    d-  Fin.   Rep.  p.   308  ;    difficult  to 

reconcile  with  Houlditch  v.  Donegal,  uhl  sup. 

1846.  Reynolds  v.  Fenton,  3  C.  B.  Rep.  p.  187. 
1849.    Vallee  v.  Dumergue,  4  Exchequer  Rep.  p.  290. 

[1850.  Bank  of  Australasia  v.  Harding,  9  C.  B.  Rep.  p.  661.] 

1851.  Bank  of  Australasia  v.  Nias,  16  ^.  i?.  i]?(3j9.  p.  717,  as  to  Colonial 

judgments. 

1852.  Frith  v.  Wollaston,  7  Exchequer  Rep.  p.  194. 

Paul  V.  -Ro]/,  15  Beavan,  Rep.  p.  433.     An  English  Court  will 

enforce  a  final  judgment,  but  not  an  interlocutory  order,  of  a 
foreign  court. 

1853.  Meeus  V.   Thelluson,  8  Exchequer  Rep.  p.   638.     Foreign  judg- 

ment upon  a  bill  of  exchange.  Replication  holden  bad  for 
not  stating  what  the  foreign  law  was  at  the  time  of  the  accep- 
tance of  the  bill. 

1856.    Kelsell  v.  Marshall  (Court  of  Common   Pleas),  2  Jurist  (N.  S. ) 
p.  1142,  as  to  Colonial  judgment. 

Reimers  v.  Druce,  23  Beavan,  Rep.  p.  145,     Master  of  the  Rt)lls 

reviews  former  cases.  Error  on  the  face  of  a  foreign  judg- 
ment, apparent  without  the  help  of  extrinsic  evidence,  inva- 
lidates it. 

1860.    Cammell  v.  SeurM,  5  H.  rC-  N.  Rep.  p.  728. 

Barber  v.  Lamb,  8  C.  B.  Rep.  N.  S.  p.  95. 
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[1861.  De  Cosse  Brissac  v.  Rathhone,  6  H.  S  N.  Rep.  p.  301.] 

1862.  Simpson  v.  Fogo,  IJ.  <h  H.  Rep.  p.  18  ;  1  H.  (h  M.  Rep.  p.  195. 

1863.  Crispin  v.  Doglioni,  3  Swab.  &  Trist.  Rep.  p.  96  ;  L.  R.  1  H.  L. 

p.  301.  Authority  of  decision  of  Court  of  Domicil  as  to 
succession. 

1868.  Liverpool  Marine  Credit  Co.  v.  Hunter,  L.  R.  3  Ch.  App.  p.  479. 

1869.  Dent  v.  Smith,  L.  R.  4   Q.  B.  p.  414.     In  this  case,  which  was 

an  action  against  underwriters  to  recover  general  average  paid 
by  order  of  a  Russian  Consular  Court  at  Constantinople,  it 
was  holden  not  necessary  to  show  strictly  that  the  Russian 
Court  had  acted  within  its  jurisdiction,  as  it  had  the  custody 
of  the  property,  and  the  only  way  of  recovering  it  was  to  pay 
the  general  average. 

1870.  Castrique  v.  Imrie,  8  C.  B.  N.   S.  pp.   1,  405  ;  L.  R.  4:  H.  L, 

p.  414. 
[ Godard  v.  Gray,  L.  R.  6  Q.  B.  p.  139. 

Schibshy  v.  Westenholz,  ibid.  p.  155.] 

1872.  Messina  v.  Petrococchino,  L.  R.  4  P.  C.  p.  144. 

[1873.   Ochsenbein  v.  Papelier,  L.  R.  8  Ch.  J  pp.  p.  695.] 

1874.   Copin  V.  Strachan,  Copin  v.   Adamson,  L.  R.  9  Ex.  p.   345  ;  1 

Ex.  D.  p.  17. 
[1876.  Meyer  v.  Ralli,  L.  R.  1  C.  P.  D.  p.  358. 

The  Delta,  L.  R.  1  P.  D.  p.  393. 

1879.  The  City  of  Mecca,  L.  R.  5  P.  D.  28,  6  P.  D.  106. 

1880.  Rouslllon  v.  Rousillon,  L.  R.U  Ch.  D.  p.  351. 

1882.  Abouloffy.  Oppenheimer  <&  Co.  L.  R.  10  Q.  B.  D.  p.  295. 
1887.  Re  Trufort,  Trafford  v.  Blanc,  L.  R.  36  Ch.  D.  p.  600. 

Societe  Generale  de  Paris  v.  Dreyfus  Brothers,  L.  R.  37  Ch.  D. 

p.  215. 

Re  Hendersony  Nouvion  v.  Freeman,  L.  R.  37  Ch.  D.  p.  244.] 
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CHAPTER  XLYII. 

LEX    FORI— PROVISIONAL    MEASURES — INTERDICTA. 

DCCCCLVII.  It  often  happens  that  before  the  regular 
institution  of  a  suit,  justice  and  the  interest  of  parties  may 
require  the  aid  and  intervention  of  a  court : 

(1.)  To  prevent  the  apprehended,  or  the  actual,  in- 
fringement of  rights. 

This  intervention  may  take  the  shape  of  a  measure 
affecting  either  the  property  or  the  person  about  to  in- 
fringe such  rights. 

(2.)  Or  it  may  happen  that  an  obligor  or  debtor  is 
about  to  escape  from  the  jurisdiction  to  which  by  virtue  of 
his  debt  or  obligation  he  is  amenable,  and  the  obligee  or 
creditor  may  desire  to  prevent  this  escape  by  arrest  of  his 
person. 

DCCCCLYIII.  (1.)  The  former  class  of  cases  is  pro- 
vided for  in  all  States  which  have  founded  their  juris- 
prudence upon  the  Roman  Law  (<x),  by  the  adoption  of 
measures  analogous  in  their  effect  to  the  Prsetorian  Inter- 
dicts.    These  were,  properly  and  originally  speaking,  of  a 


(a)  Inst.  Hb.  iv.  t.  xv.  :  "  Erant  autem  interdicta  f ormae  atque  con- 
ceptiones  verborum,  quibus  prsetor  aut  jubebat  aliquid  fieri,  aut  fieri 
prohibebat,  quod  tunc  maxime  fiebat,  cum  de  possessione  aut  quasi 
possessione  inter  aliquos  contendebatur.  Sec,  1  :  Summa  autem 
divisio  interdictorum  hsec  est :  quod  aut  prohibitoria  sunt,  aut  resti- 
tutoria,  aut  exhibitoria.  .  .  ,  Sunt  tamen,  qui  putent  proprie  inter- 
dicta ea  vocari  quae  prohibitoria  sunt,  quia  interdicere  sit  denunciare  et 
prohibere  :  restitutoria  autem  et  exhibitoria,  proprie  decreta  vocari. 
Sed  tamen  obtinuit,  omiiia  interdicta  appellari  :  quia  inter  duos 
dicuntur." 
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jyrohihitory  character  (proJiihitoria) ,  thougli  in  the  time  of 
Justinian  they  embraced  measures  having  for  their  object 
the  restitution  of  property  (restitutoria) ,  and  the  compelling 
the  production  of  a  particular  person,  as  [for  instance] 
a  slave  or  a  child,  subject  to  the  control  and  within  the 
power  of  another  (exhihitoria). 

DCCCCLIX.  These  proceedings,  which  the  French 
Law  calls  conservative  and  provisional  measures  (&)  (me- 
sures  conservatoires,  mesures  provisoires),  are  admitted  by 
that  law  in  exception  to  its  general  principle ;  for  even 
in  the  case  of  two  foreigners  the  French  Law  applies  this 
provisional  remedy,  while  it  refuses  to  entertain  the  ques- 
tion of  the  merit  {le  fond)  of  their  dispute. 

The  president  of  a  tribunal  may  empower  a  foreigner 
to  seize  money  or  effects  in  the  possession  of  a  Frenchman 
belonging  to  a  foreign  debtor. 

It  is  competent  also  to  the  French  tribunals  to  order 
an  inventory  of  goods  situated  in  France,  and  apper- 
taining to  a  deceased  stranger;  although  the  proceedings 
necessary  to  secure  by  probate  or  administration  a  repre- 
sentative to  the  deceased  have  been  taken,  or  although,  in 
the  language  of  French  Law,  the  succession  has  been  opened 
in  a  foreign  State ;  and  also,  perhaps,  to  order  a  deposit 
of  security  for  the  value  of  the  effects.  It  is  also  com- 
petent to  the  French  tribunals  to  order  such  provisional 
measures  as  may  be  necessary  to  secure  the  personal  safety 
and  means  of  existence  of  a  foreign  wife  or  husband,  or  of 
their  children.  But  it  is  only  at  the  instance  of  a  com- 
mission rogatoire  that  the  French  tribunal  will  nominate 
an  administrator  of  the  goods  of  a  stranger  physically  or 
morally  incapable  to  act  for  himself. 

DCCCCLX.  The  English  Law  does  not  set  itself  in 
motion,  as  the  foreign  law  often  does,  to  preserve  by  a 
provisional  measure  the  goods  of  a  deceased  foreigner. 
The   English  Courts    will,  however,  on  their   aid   being 

(b)  Fcelix,  SB.  162,  250, 


PROVISIONAL    MEASURES — INTERDICTA — INJUNCTIONS.       791 

invoked,  extend  their  injunction  (a  provisional  measure 
analogous  to  and  founded  upon  the  Roman  interdidum)  to 
the  foreigner  as  well  as  to  the  Englishman  (c).  Some  strik- 
ing instances  of  the  exercise  of  this  jurisdiction,  in  accord- 
ance with  the  soundest  principles  of  Comity,  will  he  found 
in  the  following  sections. 

DCCCCLXI.  In  the  case  of  Caldivell  v.  VanvUssengen  {d), 
an  injunction  was  granted  against  subjects  of  the  kingdom 
of  Holland,  to  restrain  them  from  using  on  board  their 
ships  within  the  dominions  of  England,  without  the  license 
of  the  plaintiffs,  an  invention,  to  the  benefit  of  which  the 
plaintiflPs  were  exclusively  entitled  under  the  Queen's 
Patent. 

Yice-Chancellor  Turner  in  giving  judgment  said  : — "I 
"  take  the  rule  to  be  universal,  that  foreigners  are  in  all 
"  cases  subject  to  the  laws  of  the  country  in  which  they 
"  may  happen  to  be ;  and  if  in  any  case,  when  they  are 
"  out  of  their  own  country,  their  rights  are  regulated  and 
"  governed  by  their  own  laws,  I  take  it  to  be  not  by  force 
"  of  those  laws  themselves,  but  by  the  law  of  the  country 
"  in  which  they  may  be  ;  adopting  those  laws  as  part  of 
"  their  own  law  for  the  purpose  of  determining  such 
"  rights."  He  then  refers  to  the  opinions  of  Story  (e)  ; 
of  Huberus,  BouUenois,  and  Yattel,  upon  this  subject ;  and 
continues  : — "  In  this  country  indeed  the  position  of 
"  foreigners  is  not  left  to  rest  upon  this  general  law,  but 
"  is  provided  for  by  Statute ;  for  by  the  32  Henry  VlII. 
"  c.  16,  s.  9,  it  is  enacted,  *  That  every  alien  and  stranger 
"  '  born  out  of  the  King's  obeisance,  not  being  denizen, 
"  '  which  now  or  hereafter  shall  come  in  or  to  this  realm, 
"  '  or  otherwise  within  the  King's  dominions,  shall,  after 

[(c)  The  provisional  measures  of  granting  injunctions,  mandatory 
and  prohibitory,  and  of  appointing  receivers,  are  regulated  by  the 
Judicature  Act,  1873,  s.  25,  subs.  8,  and  the  Rules  of  the  Supreme 
Court,  1883,  Order  L.] 

(d)  9  Hare,  Rep.  p.  415. 

(e)  Confiict  of  Laws,  s.  541. 
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"  '  the  1st  of  September  next  coming,  be  bounded  by  and 
"  '  unto  the  laws  and  statutes  of  this  realm,  and  to  all  and 
"  '  singular  the  contents  of  the  same  '  (/).  Natural  justice, 
*'  indeed,  seems  to  require  that  this  should  be  the  case  ; 
''  when  countries  extend  to  foreigners  the  protection  of 
"  their  laws,  they  may  well  require  obedience  to  those 
''  laws,  as  the  price  of  that  protection.  These  defendants, 
"  therefore,  whilst  in  this  country,  must,  I  think,  be  sub- 
"  ject  to  its  laws." 

DCCCCLXIV.  {g)  (2.)  With  respect  to  the  second  class 
of  cases  [h) — viz.  those  relating  to  the  arrest  of  a  foreign 
debtor  who  is  about  to  escape  from  the  jurisdiction  (^). 
The  law  upon  this  subject,  both  as  to  its  substance  and 
the  form  of  procedure,  is,  of  course,  local ;  it  is  strictly  the 
lex  fori;  the  lex  loci  contractus  has  no  influence  upon  this 
matter. 

In  England  the  provisional  arrest  before  judgment, 
applicable  equally  to  subject  and  foreigner,  has  been  [dealt 
with  in  the  Debtors  Act,  1869].  {k).  It  is  also  competent 
to  English  Courts  to  issue  against  a  foreign  debtor  a  writ 
of  ne  exeat  regno. 

DCCCCLXY.  It  would  seem,  however,  that  there  must 
be  a  very  strong  case  indeed  to  induce  a  Court  to  restrain 
a  foreigner,  domiciled  in  another  country,  from  proceeding 
to  obtain  payment  of  debts  according  to  the  law  of  the 
country  in  which  he  is  domiciled  (l). 

(/)  Now  repealed. 

{9)  [§§  clcccclxii.  and  dcccclxiii.  relating  to  Trade  Marks  belong- 
ing to  an  alien  ami  have  been  left  out  in  this  edition,  as  their  sub- 
stance had  already  been  given  in  chap,  xxvii.]  It  would  appear 
that  a  person  against  whom  an  injury  is  fraudulently  committed  may 
have  a  remedy  in  the  courts  of  any  country  where  the  fraud  occurs,  and 
even  although  he  is  at  the  time  an  alien  enemy. 

(h)  Vide  supra,  §  dcccclvii. 

(i)  Cf.  Fcelix,  liv.  ii.  t.  v.  Des  mesures  conservatoires  ou  pro- 
visoires,  &c. 

(Jc)  32  &  33  Vict.  c.  62,  s.  6.  [Rules  of  the  Supreme  Court,  1883, 
Order  LXIX.] 

(0  Carron  Iron  Company  v.   Maclaren,  5   H.   L.    Gases,   p.    416. 
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DCCCCLXVI.  An  English  Court  will  not  lend  its  aid 
to  compel  a  discovery  in  aid  of  the  prosecution  or  defence 
of  an  action  in  a  foreign  Court  (m). 

DCCCCLXYII.  An  English  Court  of  Equity  would  en- 
force, under  the  old  law,  for  the  benefit  of  the  crown,  a 
trust  of  real  estate  created  in  favour  of  an  alien.  The 
devise  being  valid,  and  there  being  a  cestui  que  trust,  who 
could  take,  but  not  hold,  the  crown  became  entitled  bene- 
ficially, but  not  the  trustee  or  heir-at-law  {n). 


[Law  V.  Garrett,  L.  E.  8  Ch,  D.  p.  26 — an  instance  of  non-interference 
by  an  English  Court  when  proceedings  were  pending  in  a  Russian 
Court,  to  which  the  parties,  who  were  British  subjects,  had  previously 
agreed  to  refer  all  disputes.] 

(m)  Bent  v.  Young,  9  Simons,  Bep.  p.  180. 

[See]  Paul  v.  Boy,  15  Beav.  Bep.  p.  433. 

(n)  Barrow  v.  Wadkin,  24  Beav.  Bep.  p.  1. 

This  rule  of  law  is  now  repealed  by  33  Yict.  c.  14,  s.  2.  Vide  ante, 
vol.  i.  App.  V. 
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CHAPTER  XLVIII. 

PRIVATE    INJURIES— WHERE    TO    BE    REDRESSED. 

DCCCCLXVIII.  [This  chapter  deals  with  the  fifth 
and  last  division  of  this  volume  (a).]  With  respect  to  the 
class  of  quasi  ohligationes  arising  from  the  infliction  of  an 
injury  {maleficium)  upon  a  private  individual,  it  is  to  be 
remembered  that  the  prosecution  of  the  injurer  may  have 
two  objects — 

i.  Pecuniary  reparation  to  the  injured  party,  to  obtain 
which  a  civil  action  may  suffice.  In  this  case,  as  Donellus 
says,  "  civiliter  agitur,  id  est  de  privato  damno,  et  pecunia, 
"  quam  inde  debitam  actor  prosequatur  "  {aa). 

ii.  Or,  secondly,  the  object  may  be  the  vindication  of 
the  authority  of  the  law  ;  the  punishment  of  the  offender ; 
the  deterring  others  from  the  commission  of  the  like  offence. 
To  obtain  one  or  all  of  these  ends  the  criminal  action  is 
necessary:  " Quatenus  "  (to  use  again  the  words  of  Donel- 
lus)  "de  his  agitur  criminaliter  ad  poenam  et  vindictam 
criminis  "  {h) . 

The  Penal  or  Criminal  Law  of  a  State  appertains, 
therefore,  partly  to  its  Private,  partly  to  its  Public  Law. 

DCCCCLXix.  That  portion  of  it  which  relates  to 
Public  Law,  so  far  as  its  administration  affects  the  welfare 

[(a)  Vide  supra,  §  xxx.] 

{aa)  DoneUus,  De  Jure  Civ.  lib.  xvii.  c.  xvi.  :  *'Ubi  de  maleficiis  et 
criminibus  agi  oporteat." 
[{h)  Donellus,  ibid.'] 
Bar,  §  66. 

Wharton,  Conflict  of  Laws,  ch.  xiii. 
See  Phillips  v.  Eyre,  L.  R.  4  Q.  B.  p.  225  ;  Q  Q.  B.  p.  1. 
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of  other  States,  so  far  as  it  partakes  of  an  International 
character,  has  been  abeady  treated  of  in  the  first  volume 
of  this  work.  For  instance,  whether  a  state,  apart  from 
treaty,  is  bound  by  the  obligation  of  Extradition — how  far, 
and  between  what  states,  treaties  upon  this  subject  have 
afPected  the  general  law — exterritorial  jurisdiction  in  the 
case  of  crimes  committed  on  board  national  ships  on  the 
high  seas — mixed  jurisdiction  in  the  case  of  crimes  com- 
mitted on  board  foreign  ships  on  the  high  seas — the  crime 
of  piracy  on  the  high  seas — the  peculiar  jurisdiction 
allowed  by  sufferance  or  treaty  in  Mahometan  and  heathen 
countries — are  matters  which  concern  directly  the  State  in 
its  collective  capacity,  and  not  individuals;  or  which,  indi- 
rectly concerning  individuals,  and  appertaining  to  Comity, 
have  been  treated  of  in  the  former  volumes  of  this  work  (Ijh). 

DCCCCLXX.  But  Comity,  or  Private  International 
Law,  may  be  properly  (c)  said  to  be  concerned  with  injuries 
committed  against  the  property  or  person  of  some  one  resi- 
dent or  commorant  within  the  limits  of  its  jurisdiction,  for 
which  injuries  a  civil  reparation  is  demanded;  and  it  is 
proposed  to  offer  a  very  few  observations  on  the  jurisdiction 
which  is  or  ought  to  be  exercised  by  the  ordinary  domestic 
tribunals  of  States  upon  this  subject. 

DCCCCLXXI.  There  are  some  questions  which  are 
improperly  classed  under  this  head,  but  which  clearly 
belong  to  the  category  of  Public  Law  [d). 

For  instance,  whether  a  state  will  take  cognizance  of  an 
offence  committed  by  one  of  its  subjects  within  the  juris- 
diction of  a  foreign  state,  and  if  so,  what  law  and  what 
forms  of  procedure  it  will  apply  to  his  trial  (e),  are  clearly 

(66)  See  vol.  i.  partiii.  chapters  ii.  xviii.  xix.  xx.  xxi. 
See  also  Foelix,  liv.  ii.  tit.  ix. 

Story,  Conflict  of  Laws,  chapter  xvi.  On  Penal  Laws  and  Offences. 
Essay  on  Foreign  Jurisdiction  and  the  Extradition  of  Criminals^  by 
the  Right  Hon.  Sir  G.  Cornewall  Lewis,  1859. 

(c)  Savigny(i^.  B.  viii.)  is,  however,  of  a  contrary  opinion. 

{d)  Vide  ante,  vol.  i.  §  cccxxxiv. 

{e)  Foelix  (liv.  ii.  t.  ix.  ch.  ii.  and  ch.  iv. )  treats  of  both  these  questions. 
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questions  of  Public  and  not  of  International  Law.  "  The 
"  lex  loci  "  (Lord  Brougham  observes)  "  must  needs  govern 
"  all  criminal  jurisdiction  from  the  nature  of  the  thing  and 
"  the  purpose  of  that  jurisdiction  "  (/). 

DCCCCLXXIL  A  State,  however,  lies  under  no  obliga^ 
tion,  and  it  is  not  within  its  moral  competence,  to  punish  a 
person  happening  to  be  resident  within  its  limits,  but  who 
is  not  its  subject,  and  who  is  charged  with  having  committed 
a  crime,  out  of  its  jurisdiction,  against  the  subject  of  a 
third  state.  Jurists,  however,  are  not  agreed  upon  this 
point ;  and  many  contend  that  a  delictum,  an  ofi'ence  against 
Natural  Law,  is,  vv^herever  it  has  been  committed,  punishable 
everywhere.  Some  are  of  opinion  that  the  state,  in  v^hich 
the  criminal  is,  ought  to  punish  him,  if  the  state  in  w^hich 
he  committed  the  crime  made  a  request  to  this  effect,  but 
not  if  it  be  made  by  the  injured  person.  Others  think  that 
the  criminal  ought  to  be  surrendered;  others,  that  he 
ought  to  be  expelled  from  the  state. 

DCCOCLXXIII.  It  is,  however,  within  the  moral  com- 
petence of,  and  indeed  obligatory  upon,  a  state,  to  punish 
all  crimes  committed  within  its  limits,  not  only  upon  one  of 
its  own  subjects,  but  upon  any  person  commorant  within 
its  dominions.  Nor  can  it  make  any  difference  in  principle 
whether  the  injured  person  happen  to  be  or  not  to  be  within 
the  dominions  at  the  time  when  the  injury  is  inflicted.  For 
instance,  if  a  forgery  be  committed  within  the  realm  to  the 
injury  of  an  absent  stranger,  he  is  not  the  less  on  account 
of  his  absence  entitled  to  insist  upon  criminal  proceedings 
being  taken  against  the  forger.  These  principles  are 
generally  maintained  by  International  jurists  and  writers  on 
Public  and  Criminal  Law,  and  are  incorporated  into  the 
texts  of  many  modern  codes  (ff).    It  is  a  subject  of  legiti- 

(/)  Warrender  v.  Warrender,  0  Bligh,  Rep.  at  p.  119;  2  Clh.  ch 
Fin.  Rep.  at  p.  538. 

[iff)  Grerman  Penal  Code  (Strafgesetzhuch  fiir  das  Deutsche  Reich), 
Emleitencle  Bestimmungen,  §  3. 

French  Code  Civil,  titre  prelim.  Art.  3. 


OFFENCES    COMMITTED    BY    FOREIGNERS.  797 

mate  surprise  to  find  writers  (g)  of  this  class  maintaining 
the  proposition  that  a  state  is  not  obliged  to  cause  or  allow 
a  criminal  to  be  prosecuted,  if  both  the  offender  and  the 
offended  are  merely  commorant  within  its  limits,  and  are 
not  subjects.  Such  commorant  persons,  however,  certainly 
owe  a  temporary  allegiance  to  the  State,  and  are,  therefore, 
independently  of  any  question  of  maintaining  public  order, 
entitled  to  a  temporary  protection,  both  in  civil  and  criminal 
matters,  or  in  those  which  partake  of  the  character  of 
both,  such  as  cases  of  civil  damages  demanded  for  criminal 
offences. 

DCOCCLXXTY.  The  general  rule,  Foelix  remarks, 
adopted  by  the  positive  legislation  of  States  on  this  subject, 
which  is  one  of  Public  Law,  is  to  permit  the  criminal 
prosecution  of  a  foreigner,  on  account  of  crimes  committed 
in  another  state,  only  in  those  cases  in  which  either  the 
state  in  which  the  prosecution  is  to  be  carried  on  has  been 
in  its  collective  capacity  injured  by  the  crime,  or  in  which 
the  crime  has  been  of  the  gravest  kind  {de  la  plus  haute 
gravite)  {h).  The  effect  of  this  rule  is  to  make  the 
Criminal  Law  of  a  state  a  personal  statute  (i)  to  its  sub- 
jects, travelling  with  them,  and  inseparably  attached  to 
them,  wherever  they  happen  to  be ;  and  such  is  the  doc- 
trine of  Paul  Voet  (k)  and  others.  It  was  the  opinion  of 
Bartolus  (Q  that  if,  and  when,  a  state  did  take  cognizance 
of  crimes  committed  by  foreigners  in  a  foreign  state,  it 
must  proceed  according  to  the  Criminal  Law  of  that  state 
— ''  Ut  possit  contra  eum  procedi,  et  puniri  secundum  statuta 

In  Italy  :  Disposizioni  sulla  puhblicazione,  interpretazione,  ed  appli- 
cazione  delle  leggi  in  generate.     Art  11. 

In  Holland  :  Wet  houdende  algemeene  hepalingen  der  Wetgeving  van 
het  Koningrijk.     Art.  8.] 

(g)  Fcelix,  s.  573. 

(h)  Ibid.  s.  574. 

(i)   Vide  supra,  §  ccclxii. 

(k)  De  Stat.  sect.  iv.  c.  ii.  6. 

Story,  s.  625. 

(l)  Vide  mpra,  note  to  chap.  xvi.  num.  47. 
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'^  stiw  civitatis  " — a  proposition  sufficiently  impracticable,  it 
would  seem,  to  prove  the  wisdom  and  justice  of  abstaining 
altogether  from  such  experiments. 

DCCCCLXXV.  According  to  the  French  Law  contained 
in  the  5th,  6th,  and  7th  articles  of  [the  Code  d'' Instruction 
Criminelle,']  every  Frenchman  [who,  outside  French  terri- 
tory, is  guilty  of  what  is  technically  called  a  "  crime " 
{coupahle  d'un  crime  puni  par  la  hi  Frangaise,)]  may  be 
punished  by  the  Criminal  Law  of  France,  in  France ;  [so 
may  a  foreigner  who,  either  as  principal  or  accomplice,  is, 
outside  French  territory,  guilty  of  a  crime  against  the 
safety  of  France,  or  of  counterfeiting  her  seal  of  State,  or 
national  current  coin,  public  papers,  or  bank  notes,  if  he  is 
arrested  in  France,  or  if  the  French  Government  has  got 
possession  of  him  by  extradition. 

The  "  delits  "  of  Frenchmen  abroad  are  punishable  in 
France  only  if  punishable  by  the  laws  of  the  country  where 
they  are  committed.  Where  a  "  delit  "  is  committed  by  a 
Frenchman  abroad  against  a  private  individual  (whether 
French  or  foreign)  a  prosecution  in  France  will  only  be 
instituted  on  official  request.]  In  Belgium  this  law  prevails, 
with  the  sensible  addition  that  the  family  of  the  injured 
party,  who  may  of  course  be  murdered,  may  prosecute ; 
[and  with  greater  stringency  as  against  Belgians  guilty  of 
offences  abroad  {II). 

The  German  Penal  Code  does  not,  as  a  general  rule,  re- 
gard crimes  and  misdemeanours  {Verhrechen  und  Vergehen) 
committed  abroad ;  but  there  are  some  exceptions  to  this 
rule.  A  German  guilty  in  a  foreign  country  of  treasonable 
acts  against  the  German  Empire,  or  any  State  comprised 
within  it,  or  of  coining  or  certain  other  offences,  is  justici- 
able in  Germany.  So  too  in  a  few  specified  instances  is  a 
foreigner.  A  German,  also,  may  be  tried  in  Germany  for 
any  act  committed  in  a  foreign  country,  if  it  be  punishable 

[(II)  Complement  des  Codes  Beiges.  Procedure  Penale,  Loi  du 
17  Avril,  1878,  Arts.  6  14.] 
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by  the  laws  of  that  country,  and  if  by  the  laws  of  Germany 
it  amount  to  a  crime  or  misdemeanour.     In  this  case 
however,  conviction  or  acquittal  in  the  courts  of  the  foreign 
country  would  be  a  bar  to  proceedings  at  home  (m).] 

DCCCCLXXYI.  It  is  almost  a  necessary  corollary, 
from  what  has  been  said,  that  the  effect  of  a  criminal 
sentence  does  not  extend  beyond  the  limits  of  the  state  in 
which  it  has  been  pronounced.  Such  is  the  better,  if  not 
the  unanimous,  opinion  of  jurists  {n). 

Thus  a  person  declared  infamous  in  his  own  country  is 
infamous  de  facto,  but  not  de  jure,  in  another  state.  The 
banished  man  has  a  refuge  in  a  state  which  takes  no  note  of 
the  sentence  of  exile.  The  confiscation  of  his  goods  in  that 
state  does  not  affect  his  property  in  another.  To  recognize 
this  sentence  as  affecting  either  his  honour  or  his  fortune 
would  be  to  inflict,  as  Martens  observes,  a  second  penal 
sentence  on  him  (o). 

DCCCCLXXYII.  The  three  preceding  sections  have 
been  a  digression  into  Public  from  International  Law ;  for 
to  the  former  category  belong  the  jurisprudence  and  prac- 
tice of  States  with  respect  to  their  own  subjects  abroad. 

DCCCCLXXYIII.  The  general  principle  of  English 

[(m)  Strafgesetzhuch  fiir  das  Deutsche  Reich,  Einleitende  Bestim- 
mungen,  §§  4,  5. 

■    Cf.  Dutch  Code  of  Criminal  Procedure  (WetboeJc  van  Strafvorder- 
ing),  Arts.  8,  9,  10.] 

(n)  See  vol.  ii.  Appendix  ii.  for  remarks  and  cases  on  the  refusal  of 
Great  Britain  and  the  United  States  of  America  to  take  cognizance 
of  frauds  upon  foreign  revenue  laws. 

(o)  "Par  une  suite  de  ces  memes  principes,  I'effet  d'une  sentence 
criminelle  ne  s'etend  pas,  hors  des  limites  du  territoire,  sur  la  per- 
sonne  ou  sur  les  biens  de  celui  qui  a  ete  condamn^  ;  tellement  que 
celui  qui  a  ete  declare  infame  chez  nous  n'encourt  chez  I'etranger  qu'une 
infamie  de  fait,  non  de  droit ;  que  le  bannissement  d^crete  dans  un 
pays  n'empeche  aucun  autre  pays  de  tol^rer  le  banni,  et  q  ue  la  confis- 
cation des  biens  prononcee  dans  un  pays  n'emporte  pas  celle  des  biens 
situ^s  dans  un  autre  .  ce  serait  done  punir  de  nouveau  le  coupable  que 
de  le  priver  dans  un  autre  pays  de  son  honneur  ou  de  ses  biens,  ou  de 
le  bannir  apres  lui  avoir  accorde  le  sejour  ;  ce  qui  toutefois  exigerait 
une  nouvelle  procedure." — Martens,  liv.  iii.  §  104. 
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Criminal  Law  is  strictly  territorial  and  local ;  even  in  the 
case  of  its  own  subjects  English  Common  Law  takes  no 
cognizance  of  crimes  abroad ;  there  are,  however,  certain 
very  important  exceptions  introduced  by  Statute  Law. 

In  a  very  few  instances  the  English  Criminal 
Law  (p)  does  extend  its  jurisdiction  generally  over  every 
class  of  British  subjects  in  every  part  of  the  world — viz. 
in  cases  of  bigamy  {q),  treason,  homicide  (r),  and  slave- 
holding  {rr). 

As  to  crimes  committed  by  a  particular  class  of  her  sub- 
jects abroad,  England  has  recently  enacted  as  follows  (s)  : 

'^All  offences  against  property  or  person  committed  in 
"  or  at  any  place  either  ashore  or  afloat  out  of  Her  Majesty's 
"  dominions  by  any  master,  seaman,  or  apprentice,  who 
"  at  the  time  when  the  oflPence  is  committed  is  or  within 
"  three  months  previously  has  been  employed  in  any  British 
"  ship,  shall  be  deemed  to  be  offences  of  the  same  nature 
*'  respectively,  and  be  liable  to  the  same  punishments  re- 
"  spectively,  and  be  enquired  of,  heard,  tried,  determined, 
"and  adjudged  in  the  same  manner,  and  by  the  same 
"  courts,  and  in  the  same  places,  as  if  such  offences  had 
"  been  committed  within  the  jurisdiction  of  the  Admiralty 
"  of  England ;  and  the  costs  and  expenses  of  the  prosecution 
"  of  any  such  offence  may  be  directed  to  be  paid  as  in  the 
"  case  of  costs  and  expenses  of  prosecutions  for  offences 
"  committed  within  the  jurisdiction  of  the  Admiralty  of 
"England"  {t). 

(p)  The  cases  [when  Sir  G.  C.  Lewis  wrote  his  essay  mentioned 
above  had  been]  very  few;  and  at  p.  22  he  [inferred]  therefrom  that 
the  preventive  effect  of  the  statutes,  certainly  of  33  Hen.  VIII.  c.  23, 
[had]  been  inconsiderable, 

(q)  9  Geo.  IV.  c.  31,  s.  22,  [now  superseded  by  24  &  25  Vict. 
c.  100,  §  27.] 

(r)  33  Hen.  VIII.  c.  23  ;  9  Geo.  IV.  c.  31,  ss.  7,  8  [both  now 
superseded  by  24  &  25  Vict.  c.  100,  ss.  9,  10.] 

(rr)  6  &  7  Vict.  c.  98. 

(s)  17  &  18  Vict.  c.  104,  s.  267  (Merchant  Shipping  Act). 

(t)  See  also  6  &  7  Vict.  c.  94  [the  Foreign  Jurisdiction  Act,  1843, 
extended  by  the  Foreign  Jurisdiction  Act,  1878,  41  &  42  Vict.  c.  67.] 
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And  with  respect  to  crimes  committed  by  a  British 
subject  in  a  foreign  port,  or  by  a  foreign  subject  on  board  a 
British  ship  on  the  high  seas,  England  has  recently  enacted 
as  follows  : — 

''  If  any  person,  being  a  British  subject,  charged  with 
"  having  committed  any  crime  or  offence  on  board  any 
"  British  ship  on  the  high  seas,  or  in  any  foreign  port  or 
"  harbour,  or  if  any  person,  not  being  a  British  subject, 
"  charged  with  having  committed  any  crime  or  offence  on 
"  board  any  British  ship  on  the  high  seas,  is  found  within 
"  the  jurisdiction  of  any  court  of  justice  in  Her  Majesty's 
"dominions,  which  would  have  had  cognizance  of  such 
"  crime  or  offence  if  committed  within  the  limits  of  its 
"  ordinary  jurisdiction,  such  court  shall  have  jurisdiction 
"  to  hear  and  try  the  case  as  if  such  crime  or  offence  had 
"  been  committed  within  such  limits  "  (u). 

DCCCCLXXIX.  The  doctrine  of  the  English  Law  as 
to  Foreign  penal  law  has  been  often  and  most  distinctly 
laid  down  by  English  Courts  of  Justice.  The  opinion  of 
Lord  Chief  Justice  De  Grey  {x)  that  "  crimes  are  in  their 
"nature  local,  and  the  jurisdiction  of  crimes  is  local,"  has 
been  in  substance  repeated  by  most  eminent  judges  {y) ; 
by  none  with  greater  authority  and  clearness  than  Lord 
Brougham  in  the  passage  already  cited — "  The  lex  loci  must 
"  needs  govern  all  criminal  jurisdiction  from  the  nature 
"  of  the  theory  and  the  purpose  of  the  jurisdiction." 

DCCCCLXXX.  To  return  to  the  proper  subject  of  this 
chapter.  With  respect  to  the  criminal  prosecution  of 
foreigners  in  England,  it  is  remarkable  that  England,  con- 
ducting all  trials  of  this  kind  through  the  intervention  of 


(u)  18  &  19  Yict,  c.  91,  s.  21  {Merchant  Shipping  Act  Amendment). 

\x)  Rafael  v.  Verest,  2   W.  Btackstone,  Rep.  at  p.  1058. 

{y)  Folliott  V.  Ogden,  1  H.  Blackstone,  Rep.  p.  135  (Lord  Lough- 
borough). 

Ogden  v.  Folliott,  3  Term  Rep.  p.  733  (Mr.  Justice  Buller). 

Wolff  V.   Oxholm,  6  Maule  d;  Selwyn,   Rep.   p.    99  (Lord  Ellen- 
borough). 

VOL.  IV.  3  F 
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a  jury,  has  endeavoured  to  secure  tlie  foreigner  from  suffer- 
ing injustice  from  this  peculiar  institution, 

DCCCCLXXXI.  England,  for  a  very  long  time,  allowed 
to  aliens  the  privilege,  in  civil  as  well  as  criminal  cases,  of 
challenging  the  array,  on  the  ground  that  the  sheriff  had 
not  returned  a  jury  de  medietate  linguce  {z),  that  is,  a  jury 
one  half  of  which  consisted  of  aliens,  supposing  so  many  to 
be  found  in  the  place.  The  privilege,  however,  was  finally 
found  cumbrous  ;  and  now  by  s.  5  of  33  Yict.  c.  14,  aliens 
are  no  longer  entitled  to  this  privilege,  but  are  triable  in  the 
same  manner  as  if  they  were  natural-born  subjects. 

DCCCCLXXXII.  In  England  it  has  been  decided  that 
a  foreigner  charged  in  England  with  a  crime  committed 
there  cannot  successfully  urge  in  his  defence  that  he  did 
not  know  he  was  doing  wrong,  though  it  may  be  a  matter 
to  be  considered  in  mitigation  of  punishment  (a). 

DCCCCLXXXIII.  It  has  been  also  ruled  by  an  Eng- 
lish Court  that  a  foreigner  sojourning  in  England  cannot 
decline  to  produce  documents,  or  to  give  evidence  in  an 
English  Court  of  Justice,  on  the  ground  that  he  would  by 
so  doing  expose  himself  to  a  criminal  prosecution  in  his 
own  country,  though  in  England  no  such  consequence 
would  follow  (b) .  This  decision,  therefore,  was  founded  on 
the  principle  that  the  English  Courts  paid  no  regard  to 
the  penal  laws  of  a  foreign  State. 

DCCCCLXXXIV.  The  law  and  practice  of  England 
are  in  accordance  with  the  law  of  the  United  States  of 
America  upon  this  subject  (c).  ''  It  is  conceded  "  (Chief 
Justice  Marshall   says)  "  that   the   legislation  of   every 


(z)  Cf.  Meyer,  Institutions  Judiciaires,  liv.  iii.  ch.  xiii. — Du  Jury  de 
medietate  linguse.     lb.  liv.  iv.  ch.  xvi.  Juges  consuls. 

Maria  Manning's  Case,  2  Carr.  d;  Kir.  Eep.  p.  887. 

(a)  B.ex  V.  Esop,  7  Garrington  (h  Payne,  JRep.  p.  456. 

(6)  Tlie  King  of  the  Two  Sicilies  v.  Willcox,  1  Simons,  Rep.  N.  S. 
at  p.  329  (V.-C.  Cranworth).  Cf.  Scoville  v.  Ganfield,  14  Johnson,  {N. 
Yo)k)  Rep.  p.  338  ;  cited  Story,  s.  621. 

(c)  Story,  c.  xvi.  Penal  Laws  and  Offences. 
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"  country  is  territorial,  that  beyond  its  own  territory  it 
"  can  only  affect  its  own  subjects  or  citizens.  It  is  not 
"  easy  to  conceive  a  power  to  execute  a  municipal  law  or 
"  to  enforce  obedience  to  that  law,  without  the  circle'  in 
"  which  that  law  operates.  A  power  to  seize  for  the  in- 
''  fraction  of  a  law  is  derived  from  the  sovereign,  and  must 
"  be  exercised,  it  would  seem,  within  those  limits  which 
"  circumscribe  the  sovereign  power.  The  rights  of  war 
"  may  be  exercised  on  the  high  seas,  because  war  is  carried 
"on  upon  the  high  seas;  but  the  pacific  rights  of 
"  sovereignty  must  be  exercised  within  the  territory  of 
"  the  sovereigfn. 

"  If  these  propositions  be  true,  a  seizure  of  a  person 
"  not  a  subject,  or  of  a  vessel  not  belonging  to  a  subject, 
"  made  on  the  high  seas,  for  the  breach  of  a  municipal 
"  regulation,  is  an  act  which  the  sovereign  cannot 
"  authorize.  The  person  who  makes  this  seizure,  then, 
"  makes  it  on  a  pretext  which,  if  true,  will  not  justify  the 
''  act,  and  is  a  marine  trespasser.  To  a  majority  of  the 
"  court  it  seems  to  follow  that  such  a  seizure  is  totally 
"  invalid  ;  that  the  possession  acquired  by  this  unlawful 
"  act  is  his  own  possession,  not  that  of  the  sovereign ;  and 
"  that  such  possession  confers  no  jurisdiction  on  the  court 
"  of  the  country  to  which  the  captor  belongs  "  {d). 

The  same  learned  judge  laid  down  concisely  the  pro- 
position of  law  in  another  case  in  these  words :  "  The 
"  courts  of  no  country  execute  the  penal  laws  of 
"  another  "  (e). 

DCCCCLXXXy.  This  principle  of  confining  criminal 
law  within  local  and  territorial  limits,  though  on  the  whole 


{d)  Rose  V.  Himelij,  4  Cranch,  (Supr.  Ct.)  Rep.  at  p.  279. 
(e)  The  Antelope,  10  Wheaton,  Rep.  at  p.  123. 
^  Russia,  however,  appears  to  give  some  effect  to  the  convictions  for 
crime    of   her   own   citizens   by  the  courts  of  foreign  nations.     See 
Revue  dii  Droit  International  Prive,  vol.  i.  p.  47. 
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sound  and  wise,  is  not  free  from  many  disadvantages.  They 
have  been  and  are  principally  conspicuous  in  the  cases  of 
border  population  (/),  and  of  crimes  committed  on  board 
of  foreign  merchant  vessels  on  the  high  seas. 

It  has  often  happened  of  late  years  that  foreign  vessels, 
on  board  of  which,  while  on  the  high  seas,  some  of  the 
crew  have  been  maimed  or  killed,  have  come  into  English 
ports.  The  author  of  the  crime,  perhaps  the  victim  of  it 
also,  are  on  board  the  vessel  when  she  arrives  in  the 
English  port;  in  many  cases  the  victim  is  placed  in  an 
English  hospital  (g)  ;  witnesses  of  the  crime  are  there ;  the 
criminal  law  is  probably  in  most  of  these  cases  the  same ; 
but,  even  if  this  were  otherwise,  it  would  be  for  the  interest 
of  every  member  of  the  commonwealth  of  States  to  assent 
to  a  modification,  in  such  instances  as  these,  of  the  prin- 
ciples of  International  Law,  and  to  concede  by  special 
conventions  a  jurisdiction  over  the  criminal  to  the  state 
in  whose  port  the  vessel  arrived. 

It  would  be  in  most  cases  not  a  substitution  of  a 
foreign  for  a  domestic  jurisdiction,  but  the  adoption  of  a 
foreign  jurisdiction  in  lieu  of  none — in  lieu  of  allowino- 
an  atrocious  criminal  to  escape  altogether  fche  punishment 
due  to  his  barbarity. 

At  present  there  is  a  practical  impunity  accorded  to 
savage  and  brutal  men,  which  encourages  them  in  the  com- 
mission of  acts  of  cruelty  upon  the  high  seas  at  which 
human  nature  shudders  ;  and  the  true  end  of  International 
Law — the  welfare  and  safety  of  individuals  as  members  of 
States — is  sacrificed  to  an  over-scrupulous  respect  for  a 


(/)  See  this  point  among  others  forcibly  put  by  Sir  G.  C.  Lewis  in 
his  Essay,  pp.  30-35,  and  a  striking  illustration  cited  from  Villefort, 
Des  Crimes  et  des  Delits  commis  a  VEtrmiger. 

(g)  "Between  the  1st  of  June,  1857,  and  the  1st  of  June,  1858, 
there  were  admitted  into  the  Northern  Hospital  at  Liverpool  upwards 
of  150  patients,  whose  sufferings,  in  every  single  case,  were  owing  to 
maltreatment  at  the  hands  of  their  officers." — The  Times,  March  21, 
1859,  which  contains  a  well- written  article  on  the  subject. 
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general  principle  which  has  ceased,  in  this  particular  in- 
stance, to  be  a  means  of  maintaining  that  end. 

A  similar  remark  applies  to  the  fraudulent  destruction 
or  casting  away  of  vessels  and  cargoes,  a  crime  which  un- 
happily often  escapes  punishment  because  the  country  to 
which  the  ship  is  bound  or  to  which  the  offenders  come  is 
not  that  to  which  the  ship  belongs,  and  its  courts  have 
therefore  no  jurisdiction. 

It  has  been  proposed,  in  order  to  meet  this  evil,  to 
make  these  crimes,  by  the  general  consent  of  nations,  acts 
of  piracy  and  justiciable  everywhere  {h). 


(h)  WendVs  Maritime  Legislation  (ed.  2),  p.  148. 

[Ibid.  (Ed.  3.)  p.  646.  Dr.  Wendt  also  at  pp.  648-654  of  the  third 
edition  has  supplied  some  more  instances  of  a  striking  nature  and  i)f 
recent  occurrence,  showing  the  mischief  arising  from  the  present 
state  of  things.  The  opinions  of  German  jurists,  which  he  there  cites, 
should  also  be  consulted.] 
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Below  is  printed  at  length  the  leading  American  decision  upon  the 
application  of  Personal  and  Real  Statutes. 

Saul  v.  His  Creditors  (a). 
Appeal  from  the  Court  of  the  First  District. 

Marginal  Note  of  Reporter. 

Subsequent  statutes  do  not  repeal  previous  ones  by  containing 
different  provisions.     They  must  be  contrary. 

The  jurisprudence  of  Spain  makes  a  part  of  the  Law  of  Louisiana. 

The  rules  in  relation  to  real  and  personal  statutes  apply  also  to 
unwritten  laws  or  customs. 

Where  the  personal  statute  of  the  domicil  is  in  opposition  to  a 
real  statute  of  situation,  the  real  statute  will  prevail. 
(         Contracts  are  governed  by  the  laws  of  the  country  where  they  are 
made,  but  they  cannot  be  enforced   to  the  injury  of  a  State  whose 
aid  is  required  to  carry  them  into  effect. 

Nor  where  they  are  in  opposition  to  the  positive  laws  of  that 
State. 

In  the  conflict  of  laws,  where  it  is  doubtful  which  should  prevail, 
the  court  that  decides  should  prefer  the  law  of  its  own  country  to 
that  of  the  stranger. 

Personal  statutes  of  the  country  where  a  contract  is  sought  to  be 
enforced  may  sometimes  control  the  personal  statutes  of  the  country 
where  the  contract  was  made. 

The  law  relating  to  acquests  and  gains  made  during  marriage  is 
a  real,  not  a  personal  statute,  and  governs  marriages  made  in  other 
countries,  where  the  parties  reside  in  this,  as  to  all  property  acquired 
after  their  removal. 

But  they  yield  to  an  express  agreement  made  on  entering  into 
marriage  in  another  country. 

The  contract  of  pledge  of  incorporeal  things  will  not  give  a  pre- 
ference unless  evidenced  by  an  authentic  act,  or  one  duly  recorded 

(a)  5  Martin^  {Louisiana)  Rep.  New  Series,  p.  569. 
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at  a  time  not  suspicious.  And  this  contract  sous  seing  prive,  though 
made  long  before  insolvency,  cannot  be  recorded  at  a  time  when  the 
debtor  would  be  incapable  of  giving  a  preference  by  any  act  of  his. 


Appeal  from  the  Court  of  the  First  District. 

Porter,  J.,  delivered  the  judgment  of  the  Court.  The  tableau 
of  distribution  filed  by  the  syndics  of  the  insolvent  was  opposed  in 
the  court  of  the  first  instance ;  and  the  opposition  being  sustained, 
an  appeal  has  been  taken  to  this  court  by  the  syndics,  by  the  Bank 
of  the  United  States,  the  Bank  of  Orleans,  and  the  Bank  of  Louisiana. 

The  claims  admitted  by  the  Judge  a  quo,  and  which  are  now 
contested  here,  are  : — 

1.  That  of  the  children  of  the  insolvent,  who  claim  as  privileged 
creditors,  for  the  amount  inherited  by  them  from  their  deceased 
mother. 

2.  That  of  John  Jacob  Astor,  of  New  York,  who  avers  that  he 
is  a  creditor  of  the  insolvent  for  the  sum  of  ^64,000,  and  that  he 
has  a  privilege  on  751  shares  of  stock  of  the  Bank  of  Orleans,  which 
were  pledged  to  him,  and  now  make  a  part  of  the  estate  surrendered. 

3.  That  of  Alexander  Brown  and  Sons,  of  Baltimore,  who  also 
assert  a  privilege  on  bank-stock,  which  they  state  was  pledged  to 
them  by  the  insolvent  fur  the  security  of  a  loan  of  ^9,000  and 
upwards. 

The  different  questions  of  law  arising  on  these  claims  have  been 
argued  with  an  ability  worthy  of  their  importance.  Some  of  these 
questions  are  now  presented  for  the  first  time  for  decision  ;  and  those 
which  have  been  already  before  the  Court  and  acted  on,  on  other 
occasions,  have  been  examined  with  so  much  care  by  the  counsel, 
and  have  received  such  additional  light  from  the  laborious  investiga- 
tion bestowed  on  them,  that  they  come  upon  our  consideration  with 
as  much  freshness  as  if  this  was  the  only  time  our  attention  had 
been  drawn  to  them. 

We  shall  take  them  up  in  the  order  in  which  they  have  been 
already  stated ;  and  first  as  to  the  claim  of  the  insolvent's  children. 

From  the  facts  admitted  by  the  parties,  which  admission  makes 
the  statement  on  this  appeal,  it  appears  that  Saul  and  his  wife  inter- 
married in  the  State  of  Virginia,  on  the  6th  of  February,  1794,  their 
domicil  being  then  in  that  State  ;  that  they  remained  there  until  the 
year  1804,  when  they  removed  to  the  now  State  of  Louisiana;  that 
they  fixed  their  residence  here,  and  continued  this  residence  up  to 
the  year  1819,  when  the  wife  died  ;  that  after  their  removal  from 
Virginia,  and  while  living  and  having  their  domicil  in  this  State, 
a  large  quantity  of  property  was  acquired,  which  at  the  death  of 
the  wife  remained  in  the  possession  of  her  husband,  the  insolvent. 

The  children  claim  the  one  half  of  the  property,  as  acquests  and 
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gains  made  by  their  father  and  mother  in  this  State.  The  appel- 
lants contend  that,  as  the  marriage  took  place  in  the  State  of  Virginia, 
by  whose  laws  no  community  of  acquests  and  gains  was  permitted, 
the  whole  of  the  property  acquired  here  belonged  to  the  husband. 

This  statement  of  the  matter  at  issue  shows  that  the  only  ques- 
tion presented  for  our  decision  is  one  of  law ;  but  it  is  one  which 
grows  out  of  the  conflict  of  laws  of  different  States.  Our  former 
experience  had  taught  us  that  questions  of  this  kind  are  the  most 
embarrassing  and  difficult  of  decision  tliat  can  occupy  the  attention 
of  those  who  preside  in  courts  of  justice.  The  argument  of  this 
case  has  shown  us  that  the  vast  mass  of  learning  which  the  research 
of  counsel  has  furnished  leaves  the  subject  as  much  enveloped  in 
obscurity  and  doubt  as  it  would  have  appeared  to  our  own  under- 
standings, had  we  been  called  on  to  decide  without  the  knowledge 
of  what  others  had  thought  and  written  about  it. 

Until  the  discussion  of  this  cause,  it  was  generally  understood 
by  the  bar  and  the  bench  in  this  State  that  the  question  now  agitated 
was  well  understood  in  our  jurisprudence ;  and  that  from  the  period 
married  persons  from  other  States  moved  into  this,  the  property  ac- 
quired became  common,  and  was  to  be  equally  divided  between  them 
at  the  dissolution  of  the  marriage.  We  have  not,  therefore,  been 
insensible  to  the  argument  so  strongly  pressed  on  us  that,  the  ques- 
tion being  already  settled  by  the  decisions  of  the  tribunal  of  last 
resort  in  the  State,  the  subject  ought  not  to  be  opened  again,  and 
that  the  most  important  interests  of  society  require  there  should  be 
a  time  when  contested  points  of  jurisprudence  may  be  considered  as 
at  rest.  But  these  considerations  are  not  in  this  case  of  sufficient 
weight  to  preclude  a  re -examination  of  the  principles  on  which  the 
doctrine  already  stated  has  been  established.  A  sufficient  period 
has  not  elapsed  to  enable  it  to  derive  much  authority  from  the 
acquiescence  of  others.  The  decision  of  the  court  cannot  be  sup- 
posed to  have  influenced  parties  entering  into  the  marriage  contract, 
or  greatly  to  have  affected  any  important  interests  in  society.  It 
applied  only  to  married  persons  emigrating  from  other  States,  whose 
exertions  or  industry  cannot  be  supposed  to  have  been  much  changed 
by  the  anticipation  of  the  property  going  in  one  direction  or  the 
other ;  whose  habits  were  formed  before  they  came  here,  and  no 
doubt  remained  the  same  after  their  migration  as  before.  We  shall, 
therefore,  proceed  to  the  examination  of  the  question  as  if  the  case 
was  now  presented  for  the  first  time,  and,  we  trust,  without  any  bias 
that  might  be  supposed  to  exist  on  our  minds  from  the  opinions  we 
have  already  ex})ressed. 

The  investigation  we  are  about  to  make  will  be  best  conducted 
by  first  examining  our  own  statutes. 

The  old  Civil  Code  provided  that  every  marriage  contracted 
within  this  State  superinduces  of  right  partnership  or  community  of 
acquests  and  gains.     (Civil  Code,  336,  art.  63.) 
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Our  Eevised  Code  repeats  this  provision  and  adds  another  :  that  a 
marriage  contracted  out  of  this  State  between  persons  who  afterwards 
come  to  live  here  is  also  subject  to  the  community  of  acquests  with 
respect  to  such  property  as  is  acquired  after  their  arrival.  (Code, 
2370.) 

If  the  acquests  and  gains,  in  respect  to  which  the  present  suit 
exists,  had  been  made  under  the  dominion  of  the  law  last  cited,  there 
would  be  an  end  to  any  dispute  about  their  distribution  ;  but  the 
marriage  of  the  insolvent  and  his  wife  was  dissolved  by  the  death  of 
the  latter  before  that  law  was  enacted. 

It  has  been  contended  that,  as  the  article  first  cited  provides  for  a 
community  of  acquests  and  gains  on  all  marriages  contracted  within 
the  territory,  it  is  an  evidence  the  legislature  did  not  intend  there 
should  be  a  community  on  marriages  made  without ;  inclusio  unius 
est  exclusio  alterius. 

It  would  be  giving  too  much  weight  to  the  argument  contrario 
sensu  to  adopt  this  construction.  If  the  subject  were  one  on  which 
there  had  existed  no  previous  legislation,  it  would  certainly  be  fair 
to  contend  that,  as  the  law-maker  has  affirmatively  declared  par- 
ticular cases  not  enumerated  should  produce  certain  effects,  this 
affirmative  included  the  negative,  that  other  cases  not  enumerated 
should  not  produce  these  effects ;  though  even  then  this  reasoning, 
which  is  founded  on  presumption,  might  yield  to  other  circumstances, 
by  which  that  presumption  could  be  repelled.  But  when  there 
already  exists  positive  legislation  on  the  same  subject-matter  pro- 
viding for  the  very  case  which  it  is  presumed  is  excluded,  the 
argument  loses  almost  entirely  its  weight.  The  law  must  then  be 
interpreted  by  a  well-known  rule  of  jurisprudence,  that  an  intention 
to  repeal  laws  can  never  be  supposed ;  that  subsequent  statutes  do 
not  abrogate  former  ones  by  containing  differ^ent  provisions  on  the 
same  subject;  they  must  be  contrary  to  produce  such  effects.  This 
rule,  which  is  true  in  relation  to  all  laws,  is  more  particularly  appli- 
cable to  our  codes,  which  were  only  intended  to  lay  down  general 
principles,  and  provide  for  cases  of  the  most  common  occurrence. 
If,  then,  the  provisions  in  our  code  cannot  be  considered  to  have 
repealed  the  former  law,  no  argument  can  be  drawn  from  them  as  to 
the  intention  of  the  legislature  to  do  so,  or  their  opinion  on  this 
subject.  It  is  more  than  probable  their  thoughts  were  not  turned 
to  a  case  which  is  not  of  frequent  occurrence.  If  they  had  intended 
to  act  on  it,  as  the  matter  was,  to  say  at  least,  doubtful,  they  cer- 
tainly would  not  have  increased  these  doubts  by  leaving  their  will 
to  be  inferred  from  an  affirmative  regulation  on  the  same  subject, 
but  in  relation  to  a  different  state  of  things.  We  are  bound  to 
believe  they  would  have  legislated  directly  on  it,  and  have  positively 
declared,  as  they  have  since  done,  what  the  rule  should  be  when 
people  married  in  another  country  and  removed  into  this. 

It  being  clear,  then,  that  our  own  statutes  furnish  no  guide  for  the 
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decision  of  this  question,  recourse  must  be  had  to  the  former  laws  of 
the  country. 

The  positive  reguhitions  of  Spain  on  this  subject  are  contained 
in  two  laws :  one  of  the  Fuero  Real^  and  the  other  of  the 
Partidas. 

That  part  of  the  law  of  the  Partidas  which  directly  applies  to 
the  case  before  the  Court  is  in  the  following  words  : — "  E  dezimos 
*'  que  el  pleyto  que  ellos  pusieron  entre  si,  deve  valer  en  la  manera 
"  que  se  avinieron  ante  que  casassen,  o  quando  casaron  ;  e  noQ  deve 
'•  ser  embargado  por  la  costumbre  contraria  de  aquella  tierra  do 
*'fuesen  a  morar.  Esso  mismo  seria,  maguer  ellos  non  pusiessen 
"  pleyto  entre  si ;  ca  la  costumbre  de  aquella  tierra  do  fizieron  el 
"  casamiento,  deve  valer,  quanto  en  las  dotes,  e  en  las  arras,  e  en  las 
"  ganancias  que  fizieron,  e  non  la  de  aquel  lugar  do  se  cambiaron." 
—P.  iv.  tit,  11,  ley  23. 

"  And  we  say,  that  the  agreement  they  had  made  before  or  at  the 
"  time  of  their  marriage  ought  to  have  its  effect  in  the  manner  they 
"  may  have  stipulated,  and  that  it  will  not  be  avoided  by  the  custom 
"  of  the  place  to  which  they  may  have  removed.  And  so  we  say  it 
"  would  be,  if  they  had  not  entered  into  an  agreement ;  for  the  cus- 
"  torn  o£  the  country  where  they  contracted  the  marriage  ought  to 
"  have  its  effect  as  it  regards  the  dowry,  the  arras,  and  the  gains  they 
"  may  have  made,  and  not  that  of  the  place  to  which  they  may 
"  have  removed." 

Some  verbal  criticism  has  been  exercised  on  this  law.  It  is  con- 
tended by  one  of  the  parties  that  it  only  intended  to  provide  for 
the  gains  made  before  the  removal  of  the  married  couple ;  or,  at  all 
events,  that  the  words  used  leave  the  sense  doubtful.  By  the  other, 
that  it  regulates  all,  whether  made  before  or  after  they  left  the 
country  in  which  the  marriage  took  place.  The  expressions  used, 
though  not  free  from  all  ambiguity,  as  the  appellants  have  argued, 
we  think  ought  to  receive  the  construction  for  which  they  contend. 
The  law  was  so  understood  by  the  commentators  of  that  day,  and 
the  preceding  parts  of  it,  compared  with  the  clause  in  which  the 
obscurity  is  said  to  exist,  serve  to  support  this  interpretation. 

If  these  provisions  in  the  Partidas  stood  alone,  they  would  admit 
of  a  more  favourable  contraction  in  support  of  the  ground  assumed 
by  the  counsel  for  the  syndics  than  they  can  receive  when  taken  in 
connexion  with  the  law  of  the  Fuero  Real,  which  is  in  the  follow- 
ing words : — 

"  Toda  cosa  que  el  marido  y  muger  ganaren  o  compraren,  estando 
"  de  consuno,  hayanlo  ambos  por  medio,  &c." — Novissima  Recop. 
lib.  X.,  tit.  iv.  ley  1. 

*•  Everything  which  the  husband  and  wife  may  ac:][uire  while 
"together  shall  be  equally  divided  between  them." 

The  codes  in  which  these  laws  are  found  were  composed  under 
the  authority  of  Ferdinand  the  Third  and  his  son  Alphonso  the 
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Wise,  nearly  about  the  same  time.  The  Fuero  Real  was  published 
in  the  year  1255.  The  Partidas,  although  completed  in  1260,  was 
not  promulgated  until  nearly  a  century  afterwards. 

By  the  Spanish  writers  the  former  is  considered,  with  respect  to 
the  latter,  what  the  Institutes  of  Justinian  are  to  the  Pandects ;  and 
it  has  been  admitted  that  they  may  mutually  aid  in  the  interpretation 
of  each  other. 

We  have  then  two  statutes  presented  for  construction,  one  of 
which,  not  in  terms  the  most  clear,  directs  that  the  custom  of  the 
country  where  parties  contract  marriage  should  regulate  their  rights 
in  respect  to  acquests  and  gains ;  and  another  which  declares  that 
everything  that  husband  and  wife  may  gain  or  purchase  shall  be 
equally  divided  between  them. 

If  the  question  as  to  the.  true  interpretation  of  these  laws  now 
arose  for  the  first  time,  we  should  hesitate  what  construction  to  put 
on  them.  Either,  taken  singly,  and  according  to  the  letter,  goes  the 
whole  length  for  which  each  of  the  parties  before  us  contends  ;  but 
before  examining  them  to  ascertain  what  conclusion  we  should  come 
to,  if  left  to  our  judgment  unaided  by  the  opinions  of  others,  it  is 
proper  we  should  endeavour  to  learn  what  construction  was  put  on 
them  in  the  coimtry  where  they  were  made.  On  whatever  side  the 
weight  of  authority  should  be  found  to  preponderate,  we  may  cer- 
tainly adopt  it.  They  who  have  had  these  laws  for  nearly  five 
hundred  years  before  they  passed  to  us  must,  we  feel,  have  more 
knowledge  of  the  intention  and  meaning  of  their  own  legislation 
than  we  at  this  remote  period  of  time,  who  have  come  to  a  know- 
ledge of  them  but,  as  it  were,  of  yesterday,  can  possibly  possess. 

Nothing  can  be  more  satisfactorily  shown  than  the  opinion  of  the 
commentators  on  the  statutes  of  Spain  in  relation  to  this  particular 
subject.  From  the  time  Gregorio  Lopez  published  his  work  on  the 
Partidas,  in  the  year  1555,  down  to  Febrero,  in  the  year  1781,  the 
writings  of  no  jurist  of  that  country  have  been  produced  to  us  who 
treats  of  this  matter  that  does  not  declare  that  the  law  of  the 
Pai'tidas,  already  cited,  must  be  limited  to  property  acquired  in  the 
place  where  the  marriage  is  contracted,  and  that  it  does  not  extend 
to  acquisitions  made  in  another  country,  to  which  the  parties  may 
have  removed,  where  a  different  rule  should  prevail.  In  the  long 
list  of  writers  who  have  been  cited  in  support  of  this  doctrine  are 
to  be  found  some  of  the  most  illustrious  of  whom  the  Middle  Ages 
could  boast — James  of  Arena,  Gulielmus  de  Cuneo,  Dynus,  Eay- 
naldus,  Jean  Favre,  Baldus,  Alciat,  and  Ancharanus,  Gregorio  Lopez 
on  the  four  Partidas,  tit.  xi.,  law  24  ;  Matienzo,  Comnientfiria,  lib. 
V.  tit.  ix.  nos.  73  &  74;   Febrero,  p.  ii.  lib.  i.  cap.  4,  s.  2,  no.  62. 

Trying  the  question,  therefore,  by  authority,  no  doubt  can  exist 
on  which  side  it  preponderates  in  the  country  where  the  statute  was 
passed.  Admitting,  therefore,  for  a  moment,  that  the  letter  of  the 
law  of  the  Partidas  was  violated  by  the  construction  given  to  it  by 
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the  commentators,  that  violation  acquiesced  in  for  centuries,  by 
lawyers,  courts,  and  the  sovereign  authority  of  the  country,  makes 
as  much  a  part  of  the  law  of  Spain  at  this  day  as  if  the  statute  had 
been  modified  by  the  power  in  the  State  in  whom  the  right  of  legis- 
lation was  vested.  In  looking  into  the  laws  of  any  country,  we 
stop  at  the  threshold  if  we  look  no  further  than  their  statutes;  and 
what  we  should  see  there  would  in  most  instances  only  tend  to  mis- 
lead. In  every  nation  that  has  advanced  a  few  steps  beyond  the 
first  organization  of  political  society,  and  that  has  made  any  progress 
in  civilization,  a  more  extensive  and  equally  important  part  of  the 
rules  which  govern  men  is  derived  from  what  is  called,  in  certain 
countries,  common  law,  and  here,  jurisprudence. 

This  jurisprudence,  or  common  law,  in  some  nations,  is  found  in 
the  decrees  of  their  courts ;  in  others  it  is  furnished  by  private  in- 
dividuals eminent  for  their  learning  and  integrity,  whose  superior 
wisdom  has  enabled  them  to  gain  the  proud  distinction  of  legislating, 
as  it  were,  for  their  country,  and  enforcing  their  legislation  by  the 
most  noble  of  all  means  :  that  of  reason  alone.  After  a  long  series 
of  years,  it  is  sometimes  difficult  to  say  whether  these  opinions  and 
judgments  were  originally  the  effect  of  principles  previously  existing 
in  society,  or  whether  they  were  the  cause  of  the  doctrines  which  all 
men  at  last  recognize.  But  whether  the  one  or  the  other,  when  ac- 
quiesced in  for  ages,  their  foice  and  effect  cannot  be  distinguished 
from  statutory  law.  No  civilized  nation  has  been  without  such  a 
system.  None,  it  is  believed,  can  do  without  it ;  and  every  attempt 
to  expel  it  only  causes  it  to  return  with  increased  strength  on  those 
who  are  so  sanguine  as  to  think  it  may  be  dispensed  with. — Dupon- 
ceau  on  Jurisdiction,  105. . 

Spain,  who  was  among  the  first  of  the  European  nations  that  re- 
duced her  laws  into  codes,  and  who  carried  that  mode  of  legislation 
further  than  any  other  people,  early  felt  the  necessity  of  a  jurispru- 
dence which  would  supply  the  defects  and  soften  the  asperities  of 
her  statutes.  The  opinions  of  her  jurisconsults  seem  to  have  ob- 
tained an  authority  with  her,  of  which  the  history  of  no  other  country 
offers  an  example.  So  early  as  the  fifteenth  century  a  law  was  passed 
regulating  the  authority  which  belonged  to  the  opinions  of  Bartolus, 
Baldus,  Juan  Andrea,  and  Abad.  That  law  was,  it  is  true,  afterwards 
repealed  by  the  first  of  To?-o,  and  directions  given  that,  in  case  of 
doubt  as  to  the  true  interpretation  of  the  statutes,  recourse  should  be 
had  to  the  sovereign  himself.  What  was  the  practical  operation  of 
this  last  statute  our  researches  do  not  enable  us  positively  to  stare. 
It  does  not,  however,  seem  to  have  made  much  change  in  the  ])ractice 
of  their  courts,  for  in  the  year  1713  we  find  an  auto  accordado  in 
respect  to  the  laws  that  should  be  followed  in  the  decision  of  causes, 
in  which  it  is  stated,  as  a  great  inconvenience,  that  the  tribunals  of 
justice  had  resorted  to  foreign  hooks  and  authors^  to  the  depreciation 
of  their  own  Jurists,  who,  with  great  knowledge,  had  explained  and 
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interpreted  their  laws,  ordinances,  and  customs.  But  admitting  that, 
after  the  promulgation  of  the  law  of  Toro^  the  opinions  of  these 
jurists  had  not  the  weight  they  before  received,  and  that  in  all  un- 
settled cases  recourse  was  had  to  the  sovereign  himself;  w^hen  we 
find  that,  nearly  four  hundred  years  after,  the  writers  on  the  laws  of 
Spain  refer  to  no  decision  of  their  king  and  council  on  this  point, 
express  no  doubt  about  it,  and  quote  the  opinions  of  jurists  who 
wrote  nearly  the  same  length  of  time  before  them,  what  conclusion 
can  we  come  to  but  that  no  doubt  did  exist  on  the  subject  in  Spain  ? 
That  the  whole  nation  acquiesced  in  the  opinions  of  those  who  had 
early  interpreted  their  statutes,  and  that  the  tacit  consent  of  the 
sovereign  himself  must  be  presumed  given  to  a  construction  which  he 
had  the  power  to  change,  but  in  which  it  is  not  shown  he  made  any 
alteration. — Novissima  Recop.  1.  iii.  tit.  ii  leyes  3  &  11. 

It  is  most  clear,  then,  that  this  interpretation,  which  limits  the  law 
of  the  Partidas  to  the  gains  made  in  the  country  where  the  marriage 
was  contracted,  and  excludes  from  its  operation  property  acquired 
after  a  change  of  residence,  comes  to  us  recommicnded  and  fortified 
by  every  sanction  that  can  give  it  value  in  the  minds  of  those  who 
sit  in  judgment,  and  whose  duty  it  is  to  pronounce  what  the  law  is, 
and  not  what  it  ought  to  be. 

The  appellants,  however,  contend  that,  although  such  may  be  the 
construction  given  to  the  statute  in  Spain,  that  construction  is  not 
binding  on  the  Court,  because  this  is  a  question  of  jurisprudence  not 
peculiar  to  any  distinct  nation,  but  one  touching  the  comity  of  nations, 
and  embracing  doctrines  of  international  law,  on  which  the  opinions 
of  writers  not  living  in  Spain  are  entitled  to  equal  weight  with  those 
who  professedly  treat  of  her  laws. 

The  strength  of  the  plaintiffs'  case  rests  mainly  on  this  proposi- 
tion, and  it  is  proper  to  examine  it  with  the  attention  which  its  im- 
portance in  the  cause  requires. 

But  though  of  importance,  it  is  not  of  any  difficulty.  By  the 
comity  of  nations,  a  rule  does  certainly  exist  that  contracts  made  in 
other  countries  shall  be  enforced  according  to  the  principles  of  Iuav 
which  govern  the  contract  in  the  place  Avhere  it  is  made.  But  it  also 
makes  a  part  of  the  rule  that  these  contracts  should  not  be  enforced 
to  the  injury  of  the  State  whose  aid  is  required  to  carry  them  into 
effect.  It  is  a  corollary  flowing  from  the  principle  last  stated,  that 
where  the  positive  laws  of  any  State  prohibit  particular  contracts 
from  having  effect,  according  to  the  rules  of  the  country  where  they 
are  made,  the  former  should  control.  Because  that  prohibition  is  sup- 
posed to  be  founded  on  some  reason  of  utility  or  policy,  advantageous 
to  the  country  that  passes  it ;  which  utility  or  policy  would  be  defeated 
if  foreign  laws  were  permitted  to  have  a  superior  effect.  On  the  very 
subject-matter  now  before  us,  the  writers  who  treat  of  it,  although 
disputing  about  almost  everything  else,  agree  in  stating  that  a  real 
statute^  that  is,  one  which  regulates  property  within  the  limits  of  the 
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State  where  it  is  in  force,  controls  personal  ones,  which  follow  a  man 
wherever  he  goes;  indeed  it  has  been  expressly  and  with  great  pro- 
priety admitted  in  argument  that  where  the  personal  statute  of  the 
domicil  is  in  opposition  to  a  real  statute  of  situation,  the  real  statute 
will  prevail. — BouUenois,  Disc.  Prelim.  P.  21,  ib,  des  Demis.  quest.  6. 
103;  Bcuhier  sur  la  Coufume  du  Duche  de  Bourgogne,  cap.  xxiii. 
461  ;   Rodenhurgh  de  Statiitor.  diversit.  tit.  ii.  cap.  v.  no.  6. 

If  this  be  true,  the  question  whether  the  opinions  of  foreign  jurists 
shall  control  those  of  the  country  where  the  statute  is  passed,  is  at 
once  settled.  If  the  right  of  a  nation  to  pass  the  statute  which  will 
affect  a  contract  made  in  another  country  be  admitted,  the  right  can- 
not be  contested  to  her  to  say  whether  she  has  done  so  or  not.  She 
is  surely  the  best  and  safest  expounder  of  her  own  laws.  And  we 
repeat  here  what  we  said  a  few  days  since,  on  nearly  the  hic^hest 
authority  to  which  we  could  refer — "  That  no  court  on  earth  that 
"  professed  to  be  governed  by  principle  would,  we  presume,  under- 
"  take  to  say  that  the  courts  of  Great  Britain,  or  France,  or  any  other 
"  nation,  had  misunderstood  their  own  statutes,  and  therefore  erect 
*'  itself  into  a  tribunal  by  which  that  misunderstanding  was  to  be 
"  corrected."— 10  Wheaton,  159. 

And  if  we  did  recur  to  the  jurists  of  France  and  Holland  for  in- 
formation, what  would  we  get  in  place  of  the  well-established  rules 
in  Spain  ?  Much  to  confuse  and  little  to  enlighten  us.  We  should 
find  great  learning  and  ingenuity  exercised  by  some  to  show  that  the 
lav/  which  regulates  the  rights  of  property  among  married  persons  is 
a  personal  one,  which  follows  the  parties  wherever  they  go.  By 
others,  that  it  is  real,  and  limited  to  the  country  by  which  it  is  made. 
But  not  one  of  them  denies  the  power  in  a  nation  to  pass  a  law,  such 
as  has  been  lately  enacted  by  the  State  of  Louisiana,  that  a  married 
couple  moving  into  it  from  another  State  shall  be  governed  by  her 
laws  as  to  their  future  acquisitions.  None  of  them  professes  to  com- 
ment on  the  laws  of  Spain,  which  her  jurists  say  have  the  same 
effect  with  our  late  statute.  They  are  not  even  mentioned  by  them. 
How  wholly  unsatisfactory,  therefore,  any  general  reasoning  must  be 
on  different  customs  and  usages,  to  prove  that  the  law  of  the  Fuero 
is  a  personal  and  not  a  real  statute,  we  need  not  say. 

With  this  view  of  the  subject  we  might  conclude,  but  as  it  is 
always  satisfactory  for  this  court  to  feel  that  the  authority  which 
governs  it  is  founded  in  truth,  we  shall  proceed  to  examine  the 
grounds  on  which  the  opinions  of  the  Spanish  jurists  have  been  so 
strongly  assailed.  In  doing  so,  we  are  led  into  an  examination  of 
the  doctrine  of  real  and  personal  statutes,  as  it  is  called  by  the  con- 
tinental writers  of  Europe  ;  a  subject  the  most  intricate  and  per- 
plexed of  any  that  has  occupied  the  attention  of  lawyers  and  courts  ; 
one  on  which  scarcely  any  two  writers  are  found  to  entirely  agree, 
and  on  which  it  is  rare  to  find  one  consistent  with  himself  through- 
out     We  know  of  no  matter  in  jurisjorudcnce  .=o  unsettled,  or  none 
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that  should  more  teach  men  distrust  for  their  own  opinions  and 
charity  for  those  of  others. 

Holland  and  France  appear  to  be  the  countries  where  the  greatest 
number  of  these  questions  have  arisen,  and  where  the  subject  has 
excited  most  attention.  The  doctrine  which  they  denominate  that 
of  real  and  personal  statutes  is  not,  as  it  might,  from  the  terms  used, 
be  supposed,  confined  to  written  and  positive  law  ;  but  is  applied  also 
to  unwritten  laws  or  customs,  by  which  the  state  or  condition  of  man 
is  regulated,  his  contracts  governed,  or  his  property  distributed  at  his 
death.  It  professes  to  furnish  the  rules  which  are  to  govern  men  in 
civil  matters  when  they  pass  from  one  country  to  another,  and  to 
distinguiyh  and  decide  in  all  cases,  where  the  law  of  domicil  and  that 
of  origin  differ;  where  the  rules  of  the  place  of  contract  and  its 
execution  conflict ;  where  the  countries  in  which  a  marriage  is  con- 
tracted and  dissolved  have  different  regulations;  or  where,  on  the 
decease  of  the  owner,  his  property  is  situated  in  several  places  having 
different  rules  as  to  its  distribution. 

According  to  the  jurists  of  those  countries,  a  personal  statute  is 
that  which  follows  and  governs  the  party  subject  to  it  wherever  he 
goes. 

The  real  statute  controls  things,  and  does  not  extend  beyond  the 
limits  of  the  country  from  which  it  derives  its  authority. 

The  personal  statute  of  one  country  controls  the  personal  statute 
of  another  country,  into  which  a  party  once  governed  by  the  former, 
or  who  may  contract  under  it,  should  remove : 

But  it  is  subject  to  a  real  statute  of  the  place,  where  the  person 
subject  to  the  personal  should  fix  himself,  or  where  the  property  on 
which  the  contest  arises  may  be  situated. 

So  far  the  rules  are  plain  and  intelligible ;  but  the  moment  we 
attempt  to  discover  from  these  writers  what  statutes  are  real  and  what 
are  personal,  the  most  extraordinary  confusion  is  presented.  Their 
definitions  often  differ,  and  when  they  agree  on  their  definitions  they 
dispute  as  to  their  application. 

Bartolus,  who  was  one  of  the  first  by  whom  this  subject  was 
examined,  and  the  most  distinguished  jurist  of  his  day,  established 
as  a  rule  that  whenever  the  statute  commenced  by  treating  of 
persons,  it  was  a  personal  one  ;  but  if  it  began  by  disposing  of  things, 
it  was  real.  So  that  if  a  law,  as  the  counsel  for  the  appellants  has 
stated,  was  written  thus  :  *'  The  estate  of  the  deceased  shall  be  in- 
"  herited  by  tlie  eldest  son,"  the  statute  was  real ;  but  if  it  said, 
**  The  eldest  son  shall  inherit  the  estate,"  it  was  personal. 

This  distinction,  though  purely  verbal  and  most  unsatisfactory, 
was  followed  for  a  long  time,  and  sanctioned  by  many  whose  names 
are  illustrious  in  the  annals  of  jurisprudence  ;  but  it  was  ultimately 
discarded  by  all.  D'Argentre,  who  rejected  this  rule,  to  real  and 
personal  statutes  added  a  third,  which  he  called  mixed.  The  real 
statute,  according  to  this  writer,  is  that  which  tieats  of  immovables 
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—In  quo  de  rehus  soli,  id  est  immobilibus,  agitur  ;  and  the  personal, 
that  which  concerns  the  person  abstracted  from  things — Statutum 
jjei'sortale  est  illud  quod  officii  personam  universalifer,  ahstracte  ah 
ornni  ?nateria  reali.  The  mixed  he  states  to  be  one  which  concerns 
both  persons  and  things. 

This  definition  of  D'Argentre  of  a  personal  statute  has  been 
adopted  by  every  writer  who  has  treated  of  this  matter.  A  long 
list  of  them,  amounting  to  twenty-five,  is  given  by  Froland,  in  his 
Memoires  concernons  la  Qitalite  des  Sfatuts,  among  which  are  found 
Burgundus,  Rodeidmrgh,  Stochnans,  Voet,  and  Dunioidin.  Froland, 
Memoires  concernans  la  Qualite  des  Statuts,  chap.  v.  no.  i. 

But  the  definition  which  he  has  given  of  a  real  statute  does  not 
seem  to  have  been  so  generally  adopted.  Tt  was,  however,  followed 
by  Burgundus,  Rodenburgh,  and  Stochnans. 

BouUenois,  who  is  one  of  the  latest  writers,  attacks  the  definitions 
given  by  D'Argentre,  and,  as  he  supposes,  refutes  them  ;  he  adds 
others,  which  appear  to  be  as  little  satisfactory  as  those  he  rejects. 
He  divides  personal  statutes  into  personal  particular,  and  personal 
universal  ;  personal  particular  he  subdivides  again  into  pure 
personal  and  personal  real. — Boullenois,  Trade  de  la  Peisonaliteet 
de  la  Realite  des  Lois,  tit.  i.  cap.  ii.  obs.  4. 

Yoet  has  two  definitions  :  one,  that  a  real  statute  is  that  which 
affects  principally  things,  though  it  also  relates  to  persons,  and  the 
other,  that  a  personal  statute  is  that  which  affects  principally 
persons,  although  it  treats  also  of  things. 

It  would  be  a  painful  and  a  useless  task  to  follow  these  authors 
through  all  their  refinements.  President  Bouhier,  who  wrote  about 
the  same  time  as  Boullenois,  and  who  has  treated  the  subject  as 
extensively  as  any  other  writer,  after  quoting  the  definitions  just 
given  and  others,  says  that  they  are  all  defective,  and  that  he  can- 
not venture  on  any  until  the  world  are  more  agreed  what  statutes 
are  real  and  what  are  personal.  While  they  remain  so  uncertain, 
he  thinks  the  best  way  is  to  follow  the  second  definition  of  Voet, 
which  is — "  That  a  real  statute  is  that  which  does  not  extend  be- 
"  yond  the  territory  within  which  it  is  passed,  and  a  personal  is  that 
"  which  does." — Bouhier  sur  les  Coidumes  de  Bourgogne,  chaj).  xxiii. 
no.  59. 

This  last  mode  of  distinguishing  statutes,  which  teaches  us  what 
effect  a  statute  should  have  by  directing  us  to  inquire  what  effect  it 
has,  is  quite  as  unsatisfactory  as  the  rule  given  by  Bartolus,  who 
judged  of  it  by  the  words  with  which  it  commenced. 

The  rules  given  by  Chancellor  d'Aguesseau  are  perhaps  prefer- 
able to  any  other.  "  That,"  says  he,  "  which  truly  characterises 
"  a  real  statute,  and  essentially  distinguishes  it  from  a  personal  one, 
"  is  not  that  it  should  be  relative  to  certain  personal  circumstances, 
"  or  certain  personal  events ;  otherwise  we  should  be  obliged  to  Fay 
*'  that  the  statutes  which  relate  to  the  imternal  power,  the  right  of 
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"  wardship^  the  tenancy  hy  courtesy  (droit  cle  vidiiite),  the  prohihi' 
"  tion  of  married  j^ersons  to  confer  advantages  on  each  other,  are 
*'  personal  statutes;  and  yet  it  is  clear  in  our  jurisprudence  that 
"  they  are  considered  as  real  statutes,  the  execution  of  which  is 
"  regulated,  not  by  the  place  o£  domicil,  but  by  that  where  the 
"  property  is  situated. 

"  The  true  principle  in  this  matter  is,  to  examine  if  the  statute 
"  has  property  directly  for  its  object,  or  its  destination  to  certain 
"  persons,  or  its  preservation  in  families,  so  that  it  is  not  the  interest 
"  of  the  person  whose  rights  or  acts  are  examined,  but  the  interest 
"  of  others  to  whom  it  is  intended  to  assure  the  property,  or  the  real 
"  rights  which  were  the  cause  of  the  law.  Or  if,  on  the  contrary, 
"  all  the  attention  of  the  law  is  directed  towards  the  person,  to 
"  provide  in  general  for  his  qualifications,  or  his  general  and  ab- 
''  solute  capacity,  as  when  it  relates  to  the  qualities  of  major  or 
"  minor,  of  father  or  of  son,  legitimate  or  illegitimate,  ability  or 
"  inability  to  contract,  by  reason  of  personal  causes. 

"  In  the  first  hypothesis  the  statute  is  real,  in  the  second  it  is 
"  personal,  as  is  well  explained  in  these  words  of  D'Argentre  : — ■ 
"  '  Cum  statutum  non  simpliciter  inhabilitat,  sed  ratione  fundi  aut 
*'  *  juris  realis  alterum  respicientis  extra  personas  contrahentes  totas, 
"  *  hancinhabilitatem  non  egredi  locum  statuti.'" — (Euvres  d'Agues- 
seau,  vol.  iv.  669,  Cinquante-quatric'me  Piaidoyer. 

This  definition  is,  we  think,  better  than  any  of  the  rest,  though 
even  in  the  application  of  it  to  some  cases,  difficulty  would  exist. 
If  the  subject  had  been  susceptible  of  clear  and  positive  rules,  we 
may  safely  believe  this  illustrious  man  would  not  have  left  it  in 
doubt,  for  if  anything  be  more  remarkable  in  him  than  his  genius 
and  his  knowledge,  it  is  the  extraordinary  fullness  and  clearness 
w^ith  which  he  expresses  himself  on  all  questions  of  jurisprudence. 
When  he,  therefore,  and  so  many  other  men  of  great  talents  and 
learning,  are  thus  found  to  fail  in  fixing  certain  principles,  we  are 
forced  to  conclude  that  they  have  failed,  not  from  want  of  ability, 
but  because  the  matter  was  not  susceptible  of  being  settled  on 
certain  principles.  They  have  attempted  to  go  too  far — to  define 
and  fix  that  which  cannot  in  the  nature  of  things  be  defined  and 
fixed.  They  seem  to  have  forgotten  that  they  wrote  on  a  question 
which  touched  the  comity  of  nations,  and  that  that  comity  is,  and 
ever  must  be,  uncertain  ;  that  it  must  necessarily  depend  on  a 
variety  of  circumstances,  which  cannot  be  reduced  within  any 
certain  rule ;  that  no  nation  will  suffer  the  laws  of  another  to  inter- 
fere with  her  own  to  the  injury  of  her  citizens ;  that  whether  they 
do  or  not  must  depend  on  the  condition  of  the  country  in  which  the 
foreign  law  is  sought  to  be  enforced,  the  particular  nature  of  her 
legislation,  her  policy,  and  the  character  of  her  institutions;  that 
in  the  conflict  of  laws  it  must  be  often  a  matter  of  doubt  which 
should  prevail,  and  that,  whenever  that  doubt  does  exist,  the  court 
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which  decides  will  prefer  the  law  of  its  own  country  to  that  of  the 
stranger. 

These  principles  may  be  in  part  illustrated  by  one  or  two  ex- 
amples that  we  presume  will  receive  general  assent. 

The  writers  on  this  subject,  with  scarcely  any  exception,  agree 
that  the  laws  or  statutes  which  regulate  minority  and  majority,  and 
those  which  fix  the  state  and  condition  of  man,  are  personal  statutes, 
and  follow  and  govern  him  in  every  country. 

Now,  supposing  the  case  of  our  law  fixing  the  age  of  majority  at 
twenty-five,  and  the  country  in  which  a  man  was  born  and  lived 
previous  to  his  coming  here  placing  it  at  twenty-one,  no  objection 
could  be,  perhaps,  made  to  the  rule  just  stated,  and  it  may  be,  and 
we  believe  would  be,  true  that  a  contract  made  here  at  any  time 
between  the  two  periods  already  mentioned  would  bind  him. 

But  reverse  the  law  of  this  case,  and  suppose,  as  is  the  truth,  that 
our  law  placed  the  age  of  majority  at  twenty-one,  that  twenty-five 
was  the  period  at  which  a  man  ceased  to  be  a  minor  in  the  country 
where  he  resided,  and  that  at  the  age  of  twenty-four  he  came  into 
this  State  and  entered  into  contracts ;  would  it  be  permitted  that  he 
should  in  our  courts,  and  to  the  demand  of  one  of  our  citizens,  plead, 
as  a  protection  against  his  engagements,  the  laws  of  a  foreign 
country,  of  which  the  people  of  Louisiana  had  no  knowledge  ;  and 
would  we  tell  them  that  ignorance  of  foreign  laws  in  relation  to  a 
contract  made  here  was  to  prevent  them  enforcing  it,  though  the 
agreement  was  binding  by  those  of  their  own  State?  Most  assuredly 
we  would  not. — 4  Martin,  193. 

Take  another  case.  By  the  laws  of  this  country  slavery  is  per- 
mitted, and  the  rights  of  the  master  can  be  enforced.  Suppose  the 
individual  subject  to  it  is  carried  to  England  or  Massachusetts, 
would  their  courts  sustain  the  argument  that  this  state  or  condition 
was  fixed  by  the  laws  of  his  domicil  of  origin  ?  We  know,  they 
would  not. 

These  examples  might  be  multiplied,  but  they  are  sufficient  to 
explain  the  ideas  of  this  court,  that  it  is  almost  impossible  to  lay 
down  any  general  rule  on  the  subject,  and  that  even  the  personal 
statutes  of  one  country  may  be  controlled  by  those  of  another. 

From  the  various  definitions  already  cited,  it  maybe  easily  sup- 
posed that  a  vast  diversity  of  opinion  existed  in  their  application  to 
the  contract  of  marriage.  Both  in  France  and  Holland  it  has  been 
a  subject  of  great  contention,  the  courts  and  parliaments  of  different 
provinces  deciding  it  diff'erently  ;  some  of  them  considering  the  law 
which  regulates  the  rights  of  parties  in  the  country  where  the  mar- 
riage takes  place  as  real,  some  as  personal. 

An  examination  of  the  difi'erent  treatises  on  this  subject  has  con- 
vinced us  that  the  greater  number  of  the  lawyers  of  those  countries 
are  of  opinion  that  in  settling  the  rights  of  husband  and  wife,  on  the 
dissolution  of  the  marriage,  to  the  property  acquired,  the  law  of  the 


822  APPENDIX    I. 

place  where  it  was  contracted,  and  not  that  where  it  was  dissolved, 
must  be  the  guide.  Such  was  the  jurisprudence  of  the  Parliament 
of  Paris.  It  was  the  opinion  of  Dunioulin,  of  Boullenois,  of  Roden- 
burgh,  of  Le  Brun,  of  Froland,  of  Bouhier,  of  Stockmnns,  of  Pothier, 
and  it  is  that  of  Merlin.  On  the  other  side  are  found  D'Argentre, 
Cravette,  Everard,  Vandermeulen,  the  Parliament  of  Kouen,  the 
Supreme  Court  of  Brabant,  and  that  of  Metz. 

But  it  is  evident,  the  opinions  of  the  greater  number  of  those 
who  think  that  on  the  dissolution  of  the  marriage  the  law  of  the 
place  where  it  was  contracted  should  regulate  the  rights  of  the 
spouses  to  the  property  possessed  by  them  is  founded  on  an  idea 
which  first  originated  with  Dumoulin,  that  where  the  parties  marry 
without  an  express  contract,  they  must  be  presumed  to  contract  in 
relation  to  the  law  of  the  country  where  the  marriage  took  place, 
and  that  this  tacit  contract  follows  them  wherever  they  go. 

It  is  particularly  worthy  of  remark  that  Dumoulin,  the  founder 
of  this  system,  was  of  opinion  that  the  statute  regulating  the  com- 
munity was  real,  and  that  it  was  to  escape  from  the  consequences  of 
this  opinion  he  supposed  a  tacit  contract,  which,  like  an  express  one, 
followed  the  parties  wherever  they  went.  Such,  at  least,  Avas  the 
opinion  which  Boullenois  entertained  of  Dumoulin's  sentiments,  and 
it  a[)pears  supported  by  quotations  which  he  makes  from  his  works. 
— Boullenois,  Troiie  de  Personalite  et  de  Realite  des  Lois,  obs.  29, 
pp.  740,  757,  758. 

Some  of  those  who  have  adopted  the  conclusions  of  Dumoulin  in 
regard  to  the  marriage  contract  treat  the  idea  of  a  tacit  agreement 
as  one  which  exists  in  the  imagination  alone.  But  the  greater 
number  seem  to  have  embraced  it ;  and  we  are  satisfied  it  is  the 
main  ground  on  which  the  doctrine  now  rests  in  France.  So  far, 
therefore,  as  great  names  can  give  weight  to  any  opinion,  it  comes  to 
us  in  a  most  imposing  shape;  but  to  our  judgment  it  is  quite  un- 
satisfactory. 

Admitting  it  for  a  moment  to  be  true  that  when  parties  married 
there  was  a  tacit  contract  between  them,  their  rights  to  property 
subsequently  acquired  should  be  governed  by  the  laws  of  the 
country  where  the  marriage  took  place;  that  tacit  agreement  would 
still  be  controlled  by  the  positive  laws  of  any  country  into  Avhich 
they  might  remove.  This  is  admitted  by  Dumoulin  himself,  who, 
after  treating  of  the  tacit  agreement,  and  stating  that  the  statute  is 
not  legal  but  conventional — Statutarium  proprie  non  est  nee  legale, 
sed  conventitium — adds,  such  tacit  convention  cannot  have  this  effect 
in  another  place  where  there  exists  a  contrary  statute,  which  is  ab- 
solute and  prohibitive — alias  si  statuium  esset  ahsolutiim  et  prohibi- 
toriuin,  non  ohstantihus  paclis  factis  in  contrarium  ;  tunc  non  haheret 
locum  ultra  fines  sui  territorii. — Dumoidin  on  the  first  book  of  the 
Code,  verbo  cone,  de  stat.  et  eonsuet.,  loe.  Froland,  Memoires  sur  les 
StatutSy  chap^  4,  63  [cap.  iv.  p.  63 — see  p.  824  ad  fin.']. 
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If  such  be  the  consequence  where  tlie  statute  is  proliibitive,  we 
do  not  see  why  the  same  result  should  not  follow  from  a  real  statute, 
which  regulates  things  within  the  limits  of  the  country  where  it  is 
in  force.  The  reason  for  both  is  the  same — naraeh^,  that  the  laws  of 
the  country  where  the  contract  is  sought  to  be  enforced  are  opposed 
to  it.  Why  the  one  should  have  effect  and  the  other  should  not,  we 
profess  to  be  unable  to  distinguish.  It  may  be  a  question  whether 
the  statute  is  real  or  not ;  but  the  moment  it  is  admitted  to  be  so,  it 
regulates  all  property  acquired  within  its  authority  ;  then,  according 
to  the  principles  of  Dumoulin,  the  tacit  agreement  can  no  more 
control  it  than  it  could  the  law  which  positively  forbade  such 
tacit  agreement  from  having  effect.  So  that,  even  admitting  this 
tacit  agreement,  we  are  brought  back  to  the  point  from  which  we 
started ;  that  is,  whether  the  law  regulating  the  right  of  husband 
and  wife  be  real  or  personal  ? 

But,  without  agreeing  with  those  who  have  treated  the  idea  of 
Dumoulin  as  one  purely  of  the  imagination,  we  think  that  he  gives 
to  this  tacit  consent  a  much  more  extended  effect  than  it  is  entitled 
to;  that  in  supposing,  when  parties  marry,  they  intend  the  laws  of 
the  place  where  the  contract  is  made  should  govern  them  wherever 
they  go,  he  begs  the  question ;  and  that  the  first  thing  to  be  settled 
is,  whether  these  laws  do  govern  them  wherever  they  go. 

We  are  now  treating,  let  it  be  remembered,  of  a  case  such  as 
that  before  us,  where  there  is  no  express  contract ;  and  the  argu- 
ment is  that,  the  parties  not  having  entered  into  an  express  agree- 
ment, the  presumption  must  be  they  intended  their  rights  to  property 
should  be  governed  by  the  laws  of  the  country  where  they  mariied. 
This  is  admitted.  But  then  this  presumption  as  to  their  agree- 
ment cannot  be  extended  so  as  to  give  a  greater  effect  to  those  laws 
than  they  really  had.  If  it  be  true  those  laws  had  no  effect  beyond 
the  limits  of  the  State  where  they  were  passed,  then  it  cannot  be 
true  to  suppose  the  parties  intended  they  should  have  effect  beyond 
them.  The  extent  of  the  tacit  agreement  depends  on  the  extent  of 
the  law.  If  it  had  no  force  beyond  the  jurisdiction  of  the  power 
by  which  it  was  enacted,  if  it  was  real  and  not  personal,  the  tacit 
consent  of  the  parties  cannot  turn  it  into  a  personal  statute.  They 
have  not  said  so  ;  and  they  are  presumed  to  have  contracted  in 
relation  to  the  law,  such  as  it  was,  to  have  known  its  limitations  as 
well  as  its  nature,  and  to  have  had  the  one  as  much  in  view  as  the 
other.  If  the  law  of  Virginia  should  have  been,  that  for  twenty 
years  the  acquisitions  made  by  the  parties  belonged  to  one  of  them, 
and  they  married  without  an  express  stipulation  to  the  contrary, 
they  would  be  presumed  to  have  contracted  in  reference  to  this 
limitation  of  time.  If,  on  the  contrary,  the  law  is  limited  as  to 
place,  the  tacit  agreement  which  is  founded  on  a  supposed  consent 
that  the  law  should  govern  them  must  be  considered  to  have  that 
limitation  in  view.     In  one  word,  the  parties  are  presumed  to  have 
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agreed  that  the  law  should  bind  them  as  far  as  that  law  extended, 
but  no  further.  So  that  this  doctrine  brings  us  back  again  to  the 
inq[uiry,  was  the  statute  real  or  personal  ?  Did  it  extend  beyond 
the  limits  of  the  country  where  the  marriage  took  place,  or  did  it 
not?  Whichever  it  may  be  found  to  be,  the  parties  must  be  sup- 
posed to  have  contracted.  In  the  absence  of  anything  expressed  to 
the  contrary,  we  cannot  presume  they  intended  to  enlarge  or  restrain 
the  operation  of  the  law. 

The  most  familiar  way  of  treating  this  idea  of  tacit  contracts 
being  made  in  relation  to  the  laws  of  the  country  where  they  are 
entered  into  is  to  say  that  the  agreement  is  to  be  construed  the 
same  way  as  if  those  laws  were  inserted  in  the  contract.  Now, 
supposing  parties  to  marry  in  Louisiana,  and  that  our  statute  pro- 
viding for  the  community  of  acquests  and  gains  is  real  and  not 
personal ;  that  it  divides  the  property  acquired  while  in  this  State 
equally  between  the  husband  and  wife,  but  does  not  regulate  that 
which  they  gain  in  another  country  to  which  they  remove  ;  the 
insertion  of  this  law  in  a  contract  would  be  nothing  more  than  a 
declaration  that  while  residing  within  this  State  there  should  be  a 
community  of  acquests  and  gains.  An  agreement  such  as  this 
could  not  have  the  same  force  as  an  express  one  by  which  the 
parties  declared  there  should  be  a  community  of  ^acquests  and  gains 
wherever  they  icent ;  for  the  one  has  no  limitation  as  to  place,  and 
the  other  has.  The  maxim,  therefore,  which  was  so  much  pressed 
on  us  in  argument,  taciti  et  ea^pressi  eadem  vis,  is  only  true  where 
the  law  to  which  the  tacit  agreement  refers  contains  the  same  pro- 
visions as  the  written  contract. 

It  was  evidently  on  this  distinction  the  cases  of  Murphy  v. 
Murphy  and  Gales  v.  Davis''s  heirs  were,  differently  decided  in 
this  court.  In  the  former  there  was  an  express  contract  that  there 
should  be  a  community  of  acquests  and  gains  between  the  parties, 
even  though  they  should  reside  in  countries  where  different  laws 
might  prevail.  In  the  latter  there  was  no  express  agreement,  and 
the  parties  were  not  presumed  to  have  made  a  tacit  one  contrary  to 
the  law  of  the  place  where  they  married.  They  were  not  supposed 
to  have  agreed  that  a  real  statute,  which  governed  them  only  while 
there,  was  to  follow  them  as  a  personal  one,  and  regulate  their 
property  in  another  State.  If  principles  so  plain  required  any 
authority,  we  would  find  it  in  the  very  author  on  whom  the  ap- 
pellants principally  rely.  Dumoulin,  after  stating  that  the  tacit 
contract  will  be  controlled  by  a  law  that  is  contrary  to  it,  in  the 
country  where  the  marriage  is  dissolved,  adds :  that  it  will  be 
different  where  the  agreement  is  express :  "  Nisi  expresse  de  tali 
"  lucro  conventum  fuisset,  quia  pactio  bene  extenditur  ubique,  sed 
"  non  statutum  mere." — Froland,  Menioires  sur  les  Statuts,  cajj.  iv. 
p.  63. 

Having  thus  stated  the  reasons  why  this  doctrine  of  a  tacit  con- 
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tract  cannot  be  admitted  by  us  to  the  extent  pressed  by  the  counsel^ 
it  only  remains  for  us  to  examine  whether  the  Uw  of  the  Fuero 
was  a  real  or  personal  statute.  We  consider  it  real.  It  appears  to 
•Qs  to  relate  to  things  more  than  to  persons ;  to  have,  in  the 
language  of  D'Aguesseau,  the  destination  of  property  to  certain 
persons,  and  its  preservation  in  families,  in  view.  It  gives  to  the 
wife  and  her  heirs  the  one  half  of  that  which  would  otherwise 
belong  to  the  husband.  BouUenois,  who  rejects  Dumoulin's  idea 
of  a  tacit  agreement,  says  the  statute  which  regulates  the  community 
is  a  personal  one,  because  it  fixes  the  state  and  condition  of  the 
spouses ;  and  he  goes  so  far  as  to  declare,  that  if  his  adversaries  will 
not  allow  this  doctrine  to  be  correct,  then  the  statute  is  real,  for  on 
no  other  ground  can  it  be  considered  personal.  We  think  the 
state  and  condition  of  both  husband  and  wife  are  fixed  by  the 
marriage  in  relation  to  everything  but  property,  independent  of  this 
law ;  and,  as  it  regulates  property  alone,  it  is  not  a  personal 
statute, — BouUenois,  Traites  des  Statuts,  cap.  v.  obs.  29,  p.  751; 
cap.  ii.  obs.  5,  80. 

Upon  reason,  therefore,  but  still  more  clearly  on  authority,  Ave 
think  the  appellants  have  failed  to  make  out  their  case.  We  know 
of  no  question  better  settled  in  Spanish  jurisprudence ;  and  what  is 
settled  there  cannot  be  considered  as  unsettled  here.  The  juris- 
prudence of  Spain  came  to  us  with  her  laws.  We  have  no  more 
power  to  reject  the  one  than  the  other.  The  people  of  Louisiana 
have  the  same  right  to  have  their  cases  decided  by  that  jurispru- 
dence as  the  subjects  of  Spain  have,  except  so  far  as  the  genius  of 
our  government  or  our  positive  legislation  has  changed  it.  How  the 
question  would  be  decided  in  that  country,  if  an  attempt  were  made 
there  on  the  authority  of  the  French  and  Dutch  courts  and  lawyers 
to  make  them  abandon  a  road  in  which  they  have  been  travelling  for 
nearly  three  hundred  years,  we  need  not  say.  The  question  is 
suflSciently  answered  by  the  auto  already  cited,  in  which  the 
adoption  of  the  opinions  of  foreign  jurists,  in  opposition  to  those  of 
Spain,  is  reprobated  and  forbidden. 

We  conclude,  therefore,  that  a  community  of  acquests  and  gains 
did  exist  between  the  insolvent  and  the  mother  of  the  appellees, 
from  the  time  of  their  removal  into  this  State,  and  that  the  court 
below  committed  no  error  in  placing  them  on  the  bilan  as 
privileged  creditors,  for  the  amount  of  those  acquests  which  re- 
mained in  their  father's  possession  at  the  dissolution  of  the 
marriage. 
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.  (From  'The  London  Gazette,'  April  23,  1886.) 

Foreign  Office,  April  21,  1886. 

Mixed  Marriages  in  the  United  Kingdom  between  British  Subjects 
and  French  Citizens  : — 

The  following  Agreement  has  been  entered  into  between  the 
British  and  French  Governments. 

Sir  J.  Walsham  to  Earl  Granville. 

(Extract.) 

Paris,  October  9,  1884. 

M.  Ferry  requests  me  to  forward  to  your  Lordship  the  accom- 
panying draft  of  the  complete  text  of  the  certificate  as  it  has  been 
agreed  upon  at  different  periods  by  the  two  Governments. 

His  Excellency  adds  that,  should  Her  Majesty's  Government 
accept  this  text  as  definitive,  the  Government  of  the  Republic  will 
be  ready  to  extend  to  the  agreement  the  character  of  a  diplomatic 
arrangement. 

I  have  shown  the  draft  certificate  as  it  now  stands  to  the  legal 
adviser  of  Her  Majesty's  Embassy,  and  M.  Treitt  assures  me  that 
it  ought,  in  its  present  form,  to  constitute  a  satisfactory  guarantee 
against  a  repetition  of  the  disastrous  consequences  which  have 
hitherto  not  unfrequently  been  the  result  of  these  mixed  marriages. 


M.  Ferry  to  Sir  J.  Walsham. 

Paris,  le  7  Octobre,  1884. 
>r.  LE  MiNiSTRE, — Par  une  lettre  en  date  du  8  Ao^t  dernier,  AL 
I'Ambassadeur  de  Sa  Majeste  Biitannique  a  Paris  m'avait  fait  con- 
naitre  les  modifications  que  le  Gouvernement  de  la  Reine  desirait 
voir  apporter  au  texte  du  paragraphe  C  du  certificat  que  ies  Consuls 
de  France  en  Angleterre  pourraient  etre  autori^es  a  delivrer  a  I'occa- 
eion  de  mariages  mixtes  entre  Fran9ais  et  Anglais. 

M.  le  MiuisUe  de  la  Justice,  a  qui  j'avais  donne  connaissance  de 
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cette  commuiiicatioB,  m'informe  qii'en  ce  qui  le  concerne  il  est 
dispose  a  dormer  son  approbation  a  la  nouvelle  redaction  soumise  k 
I'examen  de  son  Departement. 

J'ai  Thonneur,  en  vous  faisant  part  de  la  reponse  le  M.  le  Garde 
des  Sceaux,  de  vons  transmettre  ci-joint  copie  du  texte  complet  dii 
certificat  dont  il  s'agit,  tel  qn'il  resiilte  de  Taccord  intervenu  a 
diverses  reprises  entre  les  deux  Gouvernements. 

Je  vons  serai  oblige  de  vouloir  bien  communiquer  ee  documerfe 
au  Principal  Secretaire  d'Etat  de  Sa  Majeste  Britanniqiie,  et 
I'informer  que  s'il  approuve  cette  redaction  definitive,  le  Gouverne- 
ment  de  la  Kepublique  est  tout  dispose  a  consacrer  cette  entente  par 
iin  arrangement  diplomatique, 

Agreez,  &c., 

(Signe)      Jules  Ferry. 


Draft  of  Consular  Certificate  to  he  issued  hy  French  Consuls  in  cases 
of  Marriage  in  the  United  Kingdom  between  British  Subjects 
and  French  Citizens, 

Le  Consul  de  France  a  declare  : — 

1.  Que  les  Fran^ais  ne  peuvent  se  marier  sans  avoir,  prealable- 
ment,  fait  en  France  les  publications  legal es  de  leur  maiiage,  et 
obtenu  le  consentement  de  leurs  parents  ou  des  autres  personnes 
indiquees  par  la  loi ; 

2.  Que  des  pieces  et  documents  produits  : — 

(A.)  II  resulte  que  M.  (nom,  prenoms  et  profession), 

ne  a  ,  le  demeurant  a  ,  et  qui  se  propose 

de  contracter  mariage  avec  M.  (nom,  prenoms  et  profession), 

ne  4  ,  le  ,  demeurant  a  ,  est  de  nationalite 

Fran^aise  ; 

(B.)  Que  les  publications  de  son  futur  mariage  prescrites  par  la 
loi  de  France  ont  ete  regulieremeiit  faites  aux  domiciles  specifies  par 
la  loi ; 

(C.)  Que  le  futur  epoux  a  produit  les  pieces  (indiquer  ces 
pieces)  qui  etablissent,  soit  qu'il  a  obtenu  pour  son  mariage  le  con- 
sentement des  parents  ou  d'autres  personnes  dont  le  consentement 
est  exige  ;  soit  que  les  parents  dont  le  consentement  eUt  ete  neces- 
saire  sont  decedes,  soit  que  des  actes  respectueux  ont  ete  signifies 
aux  parents,  lesquels  actes  suppleent  a  leur  consentement  (le  Consul 
pourrait  indiquer  ici  de  quelles  personnes  le  consentement  emane)  ; 

(D.)  Qu'aucune  opposition  a  ce  mariage  ne  s'est  produite  jusqu'a 
ce  jour,  et  que  s'il  ne  s'en  revele  pas  jusqu'au  moment  de  la  celebra- 
tion du  mariage,  les  epoux  seraient  admis  a  contracter  mariage  en 
Fjunce. 
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Le  Consul  declare,  en  outre,  que  le  mariage  contracte  en  pays 
etranger,  entre  un  Fran^ais  et  uq  etranger,  est  valable  s'il  a  ete 
celebre  con  forme  ment  aux  lois  du  pays,  et  a  la  condition  :  — 

1.  Que  les  publications  legales  en  France  et  les  consentements 
exiges  par  la  loi  aient  precede  le  mariage  (Articles  148  a  159  du 
Code  Civil). 

2.  Que  les  futurs  epoux  aient  I'age  requis  par  la  loi  :  18  ans 
pourle  futur,  et  15  ans  pour  la  future  (Article  144  du  Code  Civil). 

3.  Que  le  consentement  de  chacun  des  deux  epoux  ait  et6 
absolument  libre  (Article  146  du  Code  Civil). 

4.  Que  I'un  des  epoux  ne  soit  pas  dans  les  liens  d'un  precedent 
mariage  (Article  147  du  Code  Civil). 

5.  Que  le  mariage  projete  ne  viole  pas  les  defenses  de  mariage 
entre  parents  et  allies  au  degre  probibe  (Articles  161  a  163  du 
Code  Civil). 

Le  Consul  declare  encore  que  I'etrangere  qui  epouse  un  Fran9ais 
devient  Fran9aise  par  le  fait  seul  de  son  mariage,  et  que  les  enfants 
issus  du  mariage,  meme  nes  en  pays  etranger,  sont  Fran9ais 
(Articles  12  et  312  du  Code  Civil). 

En  foi  de  quel,  nous  avons  delivre  le  present  certificat  pour 
valoir  ce  que  de  raison. 


Draft  of  Certificate  to  he  issued  hy  French  Consuls  in  cases  of 
Marriage  in  the  United  Kingdom  between  British  Subjects  and 
French  Citizens. 

(Translation. ) 

The  French  Consul  at  declares  :  — 

1.  That  French  (citizens)  cannot  contract  marriage  without 
having  previously  published,  in  France,  the  notices  of  their  marriage, 
and  obtained  the  consent  of  their  parents,  or  of  other  persons,  as 
prescribed  by  law ; 

2.  That  from  the  papers  and  documents  produced  : — 

(a)  It  results  that  M.  {insert  surname,  Christian  names,  and 
calling),  born  at  ,  on  the  ,  residing  at  , 

who  proposes  to  contract  marriage  with  {insert  surname,  Christian 
names,  and  calling),  born  at  ,  on  the  ,  residing 

at  ,  is  of  French  nationality  ; 

{b)  That  the  notices  of  his  (her)  intended  marriage,  prescribed 
by  the  Law  of  France,  have  been  duly  published  at  the  domicils 
specified  by  law ; 

(c)  That  the  intended  husband  has  produced  the  papers  {Jiere 
note  them)  which  establish,  either  that  he  has  obtained  for  his 
marriage  the  consent  of  the  parents,  or  other  persons  whose  consent 
is  required,  or  that  the  parents  whose  consent  would  have  been 
necessary  are  deceas^cd,  or  that  *'  respectful  summonses  "  have  been 
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notified  to  tlie  parents,  which  summonses  serve  instead  of  their 
consent.  {The  Consul  may  note  here  from  what  persons  the  consent 
emanates.^ 

(d)  That  no  opposition  to  this  marriage  has  been  raised  up  to 
this  date,  and  that  if  none  be  offered  up  to  the  moment  of  the 
celebration  of  the  marriage,  the  parties  would  be  competent  to 
contract  marriage  in  France. 

The  Consul  declares,  moreover,  that  marriage  contracted  in  a 
foreign  country  between  a  French  citizen  and  a  foreigner  is  valid  if 
it  has  been  celebrated  in  accordance  with  the  laws  of  the  country, 
and  provided  : — 

1.  That  the  legal  notices  in  France  and  the  (notifications  of) 
consent  exacted  by  law  have  preceded  the  marriage  (Arts  148  to 
159  of  the  Civil  Code). 

2.  That  the  parties  to  the  intended  marriage  be  of  the  age  re- 
quired by  law,  i.e.  18  years  for  the  bridegroom  and  15  years  for 
the  bride  (Art.  144  of  the  Civil  Code). 

3.  That  the  consent  of  each  of  the  parties  have  been  absolutely 
free  (Art.  146  of  the  Civil  Code). 

4.  That  neither  of  the  parties  be  bound  by  a  previous  marriage 
(Art   147  of  the  Civil  Code). 

5.  That  the  intended  marriage  do  not  violate  the  prohibitions  of 
marriage  between  relations  within  the  forbidden  degrees  (Arts.  161 
to  163  of  the  Civil  Code). 

The  Consul  also  declares  that  a  foreign  woman  marrying  a 
Frenchman  becomes  French  through  the  sole  fact  of  her  marriage, 
and  that  the  children,  issue  of  the  marriage,  even  when  born  in  a 
foreign  country,  are  French  (Arts.  12  and  3.12  of  the  Civil  Code). 

In  faith  of  which  we  have  issued  the  present  certificate,  to  be  of 
all  reasonable  force  and  effect. 


Uarl  Granville  to  Viscount  Lyons. 

Foreign  Office,  October  17,  1884. 

My  Lord, — I  have  to  request  that  your  Excellency  will  express 
to  the  French  Government  the  satisfaction  Avith  which  Her  Majesty's 
Government  have  received  the  text  of  the  Consular  certificate  to  be 
issued  in  cases  of  marriage  in  this  country  between  British  sub- 
jects and  French  citizens,  which  is  inclosed  in  Sir  J.  Walsham's 
despatch  of  the  9th  instant,  and  which  meets  with  their  full  con- 
currence as  now  amended. 

I  should  be  glad  if  your  Excellency  would,  at  the  same  time, 
whilst  expressing  the  acknowledgments  of  Her  Majesty's  Govern- 
ment for  the  courtesy  shown  by  the  French  Government  in  this 
matter,  ascertain  whether  they  propose  to  issue  instructions  at  once 
to  their  Consuls  in  the  sense  agreed  upon,  and,  if  so,  at  what  precise 
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date,  it  being  desirable  that  publicity  should  be  simultaneously  given 
in  this  country  to  the  arrangement,  I  am,  &c., 

(Signed)     Granville. 


M.  Ferry  to  Viscount  Lyons, 

Paris,  le  23  Decembre,  1884. 

M.  l'Ambassadeur, — Par  une  lettre  en  date  du  8  de  ce  mois 
votre  Excellence  abien  voulu  m'exprimer,  au  nomde  son  Gouverne- 
nient,  le  desir  de  connaitre  la  date  des  instructions  que  le  Gouverne- 
ment  de  la  Kepublique  doit,  conformement  a  I'accord  intervenu  avec 
le  Gouvernement  de  Sa  Majeste  Britannique,  adresser  aux  Consuls 
de  France  en  Angleterre  relativement  au  certificat  a  delivrer  par 
€ux  lors  de  mariages  mixtes  entre  Fran9ais  et  Anglais. 

Je  ni'empresse  de  vous  informer,  M.  l'Ambassadeur,  qu'a  la  date 
de  ce  jour  jai  transmis  aux  Agents  Consulaires  de  France  dans  le 
Royaume-Uni  une  Circulaire  accompagnant  le  certificat  dont  il 
s'jigit  et  les  invitant  a  etablir,  sur  ce  modele,  les  pieces  de  cette  nature 
quils  auraient a  delivrer. 

Je  prie  votre  Excellence  de  vouloir  bien  en  donner  connaissance 
a  son  Gouvernement,  qui  jugera  sans  doute  a  propos  d'informer  les 
autorites  competentes  en  Angleterre  de  Farrangement  intervenu. 

Agreez,  &c., 

(Signe)     Jules  Ferry.] 


Belgium. 

[N.B. — As  to  Marriages  with  Belgians,  see  a  Memorandum 
issued  in  1888  by  the  Home  Office,  giving  the  modifications 
recently  introduced  into  the  Marriage  Laws  of  Belgium. — London 
Gazette,  1888,  page  2631. 

See,  too,  the  Belgian  L^oi  du  20  Mai  1882,  now  substituted  for 
Art.  170  of  the  Code  Civil.  It  deals  with  marriages  contracted  by 
Belgians  in  a  foreign  country  with  either  Belgians  or  foreigners.] 
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[APPENDIX   III. 

INTERNATIONAL    CONVENTIONS  (Page  ieO,  Page  iCS). 

Copyright. 

Convention  concerning  the  Creation  of  an  International  Union  for 
the  Protection  of  Literary  and  Artistic  Works,  {a) 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Empress  of  India ;  His  Majesty  the  German 
Emperor,  King  of  Prussia;  His  Majesty  tlie  King  of  the  Belgians; 
Her  Majesty  the  Queen  Regent  of  Spain,  in  the  name  ot  His 
Catholic  Majesty  the  King  of  Spain  ;  the  President  of  the  French 
Republic;  the  President  of  the  Republic  of  Haiti;  His  Majesty 
the  King  of  Italy ;  the  President  of  the  Republic  of  Liberia ;  the 
Federal  Council  of  the  Swiss  Confederation  ;  His  Highness  the 
Bey  of  Tunis, 

Being  equally  animated  by  the  desire  to  protect  effectively,  and 
in  as  uniform  a  manner  as  possible,  the  rights  of  authors  over  their 
literary  and  artistic  works, 

Have  re.-olved  to  conclude  a  Convention  to  that  effect,  and  have 
named  for  their  Plenipotentiaries,  that  is  to  say  : 

Who,  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  due  form,  have  agreed  upon  the  follow- 
ing Articles : — 

Article  I. 

The  Contracting  States  are  constituted  into  a  Union  for  the 
protection  of  the  rights  of  authors  over  their  literary  and  artistic 
works. 


[(a)  Parliamentary  Papers  (Switzerland,  No.  1),  1887.  See  also 
Ihid.  (Switzerland,  Nos.  1,  2,  and  3),  1886.  This  Convention  was  laid 
before  Parliament  in  French  and  English  ;  and  the  English  appears  to 
be  a  translation  of  a  French  original.  It  is  not  always  clear  that  the 
translation  exactly  expresses  the  meaning  of  the  French,  especially  in 
Arts.  2  and  5  ;  and  the  Enghsh  expressions  are  throughout  not  happy: 
but  the  editors  have  not  liked  to  alter  them.] 
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Article   II. 

Authors  of  any  of  the  countries  of  the  Union,  or  their  lawful 
representatives,  shall  enjoy  in  the  other  countries  for  their  works, 
whether  published  in  one  of  those  countries  or  unpublished,  the 
rights  which  the  respective  laws  do  now  or  may  hereafter  grant  to 
natives. 

The  enjoyment  of  these  rights  is  subject  to  the  accomplishment 
of  the  conditions  and  formalities  prescribed  by  law  in  the  country  of 
origin  of  the  work,  and  cannot  exceed  in  the  other  countries  the 
term  of  protection  granted  in  the  said  country  of  origin. 

The  country  of  origin  of  the  work  is  that  in  which  the  Avork  is 
first  published,  or  if  such  publication  takes  place  simultaneously  in 
several  countries  of  the  Union,  that  one  of  them  in  which  the 
shortest  term  of  protection  is  granted  by  law. 

For  unpublished  works  the  country  to  which  the  author  belongs 
is  considered  the  country  of  origin  of  the  Avork. 

Article  III. 

The  stipulations  of  the  present  Convention  apply  equally  tq  the 
publishers  of  literary  and  artistic  works  published  in  one  of  the 
countries  of  the  Union,  but  of  which  the  authors  belong  to  a 
country  which  is  not  a  party  to  the  Union. 

Article  IV. 

The  expression  ^  literary  and  artistic  works '  comprehends  books, 
pamphlets,  and  all  other  writings  ;  dramatic  or  dramatico-musical 
works,  musical  compositions  with  or  without  words;  works  of  design, 
painting,  sculpture,  and  engraving  ;  lithographs,  illustrations,  geo-. 
graphical  charts ;  plans,  sketches,  and  plastic  woiks  relative  to 
geography,  topography,  architecture,  or  science  in  general ;  in  fact, 
every  production  whatsoever  in  the  literary,  scientific,  or  artistic 
domain  which  can  be  published  by  any  mode  of  impression  or 
reproduction. 

Article  V. 

Authors  of  any  of  the  countries  of  the  Union,  or  their  lawful 
representatives,  shall  enjoy  in  the  other  countries  the  exclusive  right 
of  making  or  authorizing  the  translation  of  their  works  until  the 
expiration  of  ten  years  from  the  publication  of  the  original  work  in 
one  of  the  countries  of  the  Union. 

For  works  published  in  incomplete  parts  ('  livraisons ')  the  period 
of  ten  years  commences  from  the  date  of  publication  of  the  last 
part  of  the  original  work. 

For  works  composed  of  several  volumes  published  at  intervals, 
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as  well  as  for  bulletins  or  collections  (' cahiers')  published  by 
literary  or  scientific  societies,  or  by  private  persons,  each  volume 
bulletin,  or  collection  is,  with  regard  to  the  period  of  ten  years, 
considered  as  a  separate  work. 

In  the  cases  provided  for  by  the  present  Article,  and  for  the 
calculation  of  the  period  of  protection,  the  31st  December  of  the  year 
in  which  the  work  was  published  is  admitted  as  the  date  of  publica- 
tion. 

Article  YI. 

Authorised  translations  are  protected  as  original  works.  They 
consequently  enjoy  the  protection  stipulated  in  Articles  II  and  IIL 
as  regards  their  unauthorized  reproduction  in  the  countries  of  the 
Union. 

It  is  understood  that,  in  the  case  of  a  work  for  [52c]  which 
the  translating  right  has  fallen  into  the  public  domain,  the  translator 
<iannot  oppose  the  translation  of  the  same  work  by  other  writers. 

Article  VII. 

Articles  from  newspapers  or  periodicals  published  in  any  of  the 
countries  of  the  Union  may  be  reproduced  in  original  or  in  transla- 
tion in  the  other  countries  of  the  Union,  unless  the  authors  or  pub- 
lishers have  expressly  forbidden  it.  For  periodicals  it  is  sufficient 
if  the  prohibition  is  made  in  a  general  manner  at  the  beginning  of 
each  number  of  the  periodical. 

This  prohibition  cannot  in  any  case  apply  to  articles  of  poli- 
tical discussion,  or  to  the  reproduction  of  news  of  the  day  or  current 
topics. 

Article  VIII. 

As  regards  the  liberty  of  extracting  portions  from  literary  or 
artistic  works  for  use  in  publications  destined  for  educational  or 
scientific  purposes,  or  for  chrestomathies,  the  matter  is  to  be  decided 
by  the  legislation  of  the  different  countries  of  the  Union,  or  by 
special  arrangements  existing  or  to  be  concluded  between  them. 

Article  IX. 

The  stipulations  of  Article  II.  apply  to  the  public  representation 
of  dramatic  or  dramatico-musical  works,  whether  such  works  be 
published  or  not. 

Authors  of  dramatic  or  dramatico-musical  works,  or  their  lawful 
representatives,  are,  during  the  existence  of  their  exclusive  right  of 
translation,  equally  protected  against  the  unauthorized  public  repre- 
sentation of  translations  of  their  works. 

The  stipulations  of  Article  II.  apply  equally  to  the  public  per- 

VOL.  IV.  3  H 
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formance  of  nnpulDlished  musical  works,  or  of  published  works  in 
which  the  author  has  expressly  declared  on  the  title-page  or  com- 
mencement of  the  work  that  he  forbids  the  public  performance. 

Article  X. 

Unauthorized  indirect  appropriations  of  a  literary  or  artistic 
work,  of  various  kinds,  such  as  adaptations^  arrangements  of  music, 
&c.,  are  specially  included  amongst  the  illicit  reproductions  to  which 
the  present  Convention  applies,  when  they  are  only  the  reproduction 
of  a  particular  work,  in  the  same  form,  or  in  another  form,  with 
non-essential  alterations,  additions,  or  abridgments,  so  made  as  not 
to  confer  the  character  of  a  new  original  work. 

It  is  agreed  that,  in  the  application  of  the  present  Article,  the 
tribunals  of  the  various  countries  of  the  Union  will,  if  there  is 
occasion,  conform  themselves  to  the  provisions  of  their  respective 
laws. 

Article  XL 

In  order  that  the  authors  of  works  protected  by  the  present  Con- 
vention shall,  in  the  absence  of  proof  to  the  contrary,  be  considered  as 
such,  and  be  consequently  admitted  to  institute  proceedings  against 
pirates  before  the  courts  of  the  various  countries  of  the  Union,  it 
will  be  sufficient  that  their  name  be  indicated  on  the  work  in  the 
accustomed  manner. 

For  anonymous  or  pseudonymous  works,  the  publisher  whose 
name  is  indicated  on  the  work  is  entitled  to  protect  the  rights 
belonging  to  the  author.  He  is,  without  other  proof,  reputed  the 
lawlul  representative  of  the  anonymous  or  pseudonymous  author. 

It  is,  nevertheless,  agreed  that  the  tribunals  may,  if  necessary, 
require  the  production  of  a  certificate  from  the  competent  authority 
to  the  effect  that  the  formalities  prescribed  by  law  in  the  country  of 
origin  have  been  accomplished,  as  contemplated  in  Article  II. 

Article  XII. 

Pirated  works  may  be  seized  on  importation  into  those  countries 
of  the  Union  where  the  original  work  enjoys  legal  protection. 

The  8<3izure  shall  take  place  conformably  to  the  domestic  law  of 
each  State. 

Article  XIII. 

It  is  understood  that  the  provisions  of  the  present  Convention 
cannot  in  any  way  derogate  from  the  right  belonging  to  the  Govern- 
ment of  each  country  of  the  Union  to  permit,  to  control,  or  to 
prohibit,  by  measures  of  domestic  legislation  or  police,  the  cir- 
culation,   npret-entation,  or  exhibition  of  any  works  or  productions 
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in  regard  to  which  the  competent  authority  may  find  it  necessary  to 
exercise  that  right. 

Article  XIV. 

Under  the  reserves  and  conditions  to  be  determined  by  common 
agreement,  (b)  the  present  Convention  applies  to  all  works  which  at 
the  moment  of  its  coming  into  force  have  not  yet  fallen  into  the 
public  domain  in  the  country  of  origin. 

Article  XV. 

It  is  understood  that  the  Governments  of  the  countries  of  the 
Union  reserve  to  themselves  respectively  the  right  to  enter  into 
separate  and  particular  arrangements  between  each  other,  provided 
always  that  such  arrangements  confer  upon  authors  or  their  lawful 
representatives  more  extended  rights  than  those  granted  by  the 
Union,  or  embody  other  stipulations  not  contrary  to  the  present 
Convention. 

Article  XVI. 

An  international  office  is  established,  under  the  name  of  "  Office 
*'  of  the  International  Union  for  the  Protection  of  Literary  and 
"  Artistic  Works." 

This  Office,  of  which  the  expenses  will  be  borne  by  the 
Administrations  of  all  the  countries  of  the  Union,  is  placed  under 
the  high  authority  of  the  Superior  Administration  of  the  Swiss 
Confederation,  and  works  under  its  direction.  The  functions  of  this 
Office  are  determined  by  common  accord  between  the  countries  of 
the  Union. 

Article  XVII. 

The  present  Convention  may  be  submitted  to  revisions  in  order 
to  introduce  therein  amendments  calculated  to  perfect  the  system  of 
the  Union. 

Questions  of  this  kind,  as  well  as  those  which  are  of  interest  to 
the  Union  in  other  respects,  will  be  considered  in  conferences  to  be 
held  successively  in  the  countries  of  the  Union  by  Delegates  of  the 
said  countries. 

It  is  understood  that  no  alteration  in  the  present  Convention  shall 
be  binding  on  the  Union  except  by  the  unanimous  consent  of  the 
countries  composing  it. 

Article  XVIII. 

Countries  which  have  not  become  parties  to  the  present 
Convention,  and  which  grant  by  their  domestic  law  the  protection 

[(5)  See  paragraph  4  of  Final  Protocol,  p.  838.] 
3  H  2 
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of  rights  s^cnred  by  this  Convention,  shall  be  admitted  to  accede 
thereto  on  request  to  that  effect. 

Such  accession  shall  be  notified  in  writing  to  the  Government  of 
the  Swiss  Confederation,  who  will  communicate  it  to  all  the  other 
countries  of  the  Union. 

Such  accession  shall  imply  full  adhesion  to  all  the  clauses  and 
admission  to  all  the  advantages  provided  by  the  present  Convention. 

Article  XIX. 

Countries  acceding  to  the  present  Convention  shall  also  have  the 
right  to  accede  thereto  at  any  time  for  their  Colonies  or  foreign 
possessions. 

They  may  do  this  either  by  a  general  declaration  comprehending 
all  their  Colonies  or  possessions  within  the  accession,  or  by  specially 
naming  those  comprised  therein,  or  by  simply  indicating  those  which 
are  excluded. 

Article  XX. 

The  present  Convention  shall  be  put  in  force  three  months  after 
the  exchange  of  the  ratifications,  and  shall  remain  in  effect  for  an 
indefinite  period  until  the  termination  of  a  year  from  the  day  on 
which  it  may  have  been  denounced. 

Such  denunciation  shall  be  made  to  the  Government  authorized  to 
receive  accessions,  and  shall  only  be  effective  as  regards  the  country 
making  it,  the  Convention  remaining  in  full  force  and  effect  for  the 
other  countries  of  the  Union. 

Article  XXI. 

The  present  Convention  shall  be  ratified,  and  the  ratifications 
exchanged  at  Berne,  within  the  space  of  one  year  at  the  latest. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed 
the  same,  and  have  affixed  thereto  the  seal  of  their  arms. 

Done  at  Berne,  the  9th  day  of  September,  1886. 


Y  Castro. 


(L.S.) 

F.  0.  Adams. 

(L.S.) 

J.  II.  G.  Bergne. 

(L.S.) 

Otto  von  Bulow. 

(L.S.) 

Maurice  Delfosse. 

(L.S.) 

Comte  de  la  Almina 

(L.S.) 

Jose  Villa-Amil. 

(L.S) 

Emmanuel  Arago. 

(L.S.) 

Louis  Joseph  Janvier 

(LS.) 

E.  Di  Beccaria. 

(L.S.) 

Kcentzer. 

(L.S.) 

Droz. 

(L.S.) 

L     RUCHONNET. 

(L.S.) 

A.  d'Orelli. 

(L.S.) 

L.  Renault. 
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Additional  Article. 

The  Plenipotentiaries  assembled  to  sign  the  Convention  con- 
cerning the  creation  of  an  International  Union  for  the  protection  of 
literary  and  artistic  works  have  agreed  upon  the  following  Additional 
Article,  which  shall  he  ratified  together  with  tbe  Convention  to 
which  it  relates  : — 

The  Convention  concluded  this  day  in  no  wise  affects  the 
maintenance  of  existing  Conventions  between  the  Contracting 
States,  provided  always  that  such  Conventions  confer  on  authors,  or 
their  lawful  representatives,  rights  more  extended  than  those  secured 
by  the  Union,  or  contain  other  stipulations  which  are  not  contrary 
to  the  said  Convention. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed 
the  present;  Additional  Article. 

Done  at  Berne,  the  9th  day  of  September,  1886. 

(Signed) — (As  before.) 

Final  Protocol. 

In  proceeding  to  the  signature  of  the  Convention  concluded  this 
day,  the  undersigned  Plenipotentiaries  have  declared  and  stipulated 
as  follows  : — 

1.  As  regards  Article  IV.,  it  is  agreed  that  those  countries  of 
the  Union,  where  the  character  of  artistic  works  is  not  refused  to 
photographs,  engage  to  admit  them  to  the  benefits  of  the  Convention 
concluded  to-day,  from  the  date  of  its  coming  into  effect.  They 
are,  however,  not  bound  to  protect  the  authors  of  such  works  fu  rther 
than  is  permitted  by  their  own  legislation,  except  in  the  case  of  inter- 
national engagements  already  existing,  or  which  may  hereafter  be 
entered  into  by  theni. 

It  is  understood  that  an  authorized  photograph  of  a  protected 
work  of  art  shall  enjoy  legal  protection  in  all  the  countries  of  the 
Union,  as  cc-ntemplated  by  the  said  Convention,  for  the  same  period 
as  the  principal  right  of  reproduction  of  the  work  itself  subsists,  and 
within  the  limits  of  private  arrangements  between  those  who  have 
legal  rights. 

2.  As  regards  Article  IX.,  it  is  agreed  that  those  countries  of 
the  Union  whose  legislation  implicitly  includes  choregraphic  works 
amongst  dramatico-musical  v/orks,  expressly  admit  the  former  works 
to  the  benefits  of  the  Convention  concluded  this  day. 

It  is,  however,  understood  that  questions  which  may  arise  on  the 
application  of  this  clause  shall  rest  within  the  competence  of  the 
respective  tribunals  to  decide. 

3.  It  is  understood  that  the  manufacture  and  sale  of  instruments 
for  the  mechanical  reproduction  of  musical  airs  which  are  copyright, 
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shall  not  be  considered  as  constituting  an  infringement  of  musical 
copyright. 

4.  The  common  agreement  alluded  to  in  Article  XIV.  o£  the 
Convention  is  established  as  follows  : — 

The  application  of  the  Convention  to  works  which  have  not 
fallen  into  the  public  domain  at  the  time  when  it  comes  into  force, 
shall  operate  according  to  the  stipulations  on  this  head  which  may 
be  contained  in  special  Conventions  either  existing  or  to  be  con- 
cluded. 

In  the  absence  of  such  stipulations  between  any  countries  of  the 
Union,  the  respective  countries  shall  regulate,  each  for  itself,  by  its 
domestic  legislation,  the  manner  in  which  the  principle  contained  in 
Article  XIV.  is  to  be  applied. 

5.  The  organization  of  the  International  Office  established  in 
virtue  of  Article  XVI.  of  the  Convention  shall  be  fixed  by  a  Regu- 
lation which  shall  be  drawn  up  by  the  Government  of  the  Swiss 
Confederation. 

The  official  language  of  the  International  Office  will  be  French. 

The  International  Office  will  collect  all  kinds  of  information 
relative  to  the  protection  of  the  rights  of  authors  over  their  literary 
and  artistic  works.  It  will  arrange  and  publish  such  information. 
It  will  study  quei^tions  of  general  utility  likely  to  be  of  interest  to 
the  Union,  and,  by  the  aid  of  documents  placed  at  its  disposal  by  the 
different  Administrations,  will  edit  a  periodical  publication  in  the 
French  language  treating  questions  which  concern  the  Union.  The 
Governments  of  the  countries  of  the  Union  reserve  to  themselves 
the  faculty  of  authorizing,  by  common  accord,  the  publication  by 
the  Office  of  an  edition  in  one  or  more  other  languages,  if  experience 
should  show  this  to  be  requisite. 

The  International  Office  will  always  hold  itself  at  the  disposal 
of  members  of  the  Union,  with  the  view  to  furnish  them  with  any 
special  information  they  may  require  relative  to  the  protection  of 
literary  and  aitistic  works. 

The  Administration  of  the  country  where  a  Conference  is  about 
to  be  held  will  prepare  the  programme  of  the  Conference  with  the 
assistance  of  the  International  Office. 

The  Director  of  the  International  Office  will  attend  the  sittings 
of  tlie  Conferences,  and  will  take  part  in  the  discussions  without  a 
deliberative  voice.  He  will  make  an  annual  Report  on  his  adminis- 
tration, which  shall  be  communicated  to  all  the  members  of  the 
Union. 

The  expenses  of  the  Office  of  the  International  Union  shall  be 
shared  by  the  Contracting  States.  Unless  a  fresh  arrangement  be 
made,  they  cannot  exceed  a  sum  of  60,000  fr.  a  year.  This  sum  may 
be  increased  by  the  decision  of  one  of  the  Conferences  provided  for 
in  Article  X VI  r. 

The  share  of  the  total  expense  to  be  joaid  by  each  country  shall 
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be  determined  hy  the  division  of  the  Contracting  and  acceding 
States  into  six  classes,  each  of  which  shall  contribute  in  the  propor*^ 
tion  of  a  certain  number  of  units,  viz. : — 

First  class 
Second  class 
Third  class 
Fourth  class 

Fifth  class  

Sixth  class  

These  co-efficients  will  be  multiplied  by  the  number  of  States  of 
each  class,  and  the  total  product  thus  obtained  will  give  the  number 
of  units  by  which  the  total  expense  is  to  be  divided.  The  quotient 
will  give  the  amount  of  the  unity  of  expense. 

Each  State  will  declare,  at  the  time  of  its  accession,  in  which  of 
the  said  classes  it  desires  to  be  placed. 

The  Swiss  Administration  will  prepare  the  Budget  of  the  Office, 
superintend  its  expenditure,  make  the  necessary  advances,  and  draw 
up  the  annual  account,  which  shall  be  communicated  to  all  the  other 
Administrations. 

6.  The  next  Conference  shall  be  held  at  Paris  between  four  and 
six  years  from  the  date  of  the  coming  into  force  of  the  Convention. 

The  French  Government  will  fix  the  date  within  these  limits 
after  having  consulted  the  International  Office. 

7.  It  is  agreed  that,  as  regards  the  exchange  of  ratifications  con- 
templated in  Article  XXI.,  each  Contracting  Party  shall  give  a 
single  instrument,  which  shall  be  deposited,  with  those  of  the  other 
States,  in  the  Government  archives  of  the  Swiss  Confederation. 
Each  party  shall  receive  in  exchange  a  copv  of  the  proces-verbal  of 
the  exchange  of  ratifications,  signed  by  the  Plenipotentiaries  present. 

The  present  Final  Protocol,  which  shall  be  ratified  with  the 
Convention  concluded  this  day,  shall  be  considered  as  forming  an 
integral  part  of  the  said  Convention,  and  shall  have  the  same  force, 
effect,  and  duration. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed 
the  same. 

Done  at  Berne,  the  9th  day  of  September,  1886. 

(Signed) — (As  before.)] 


[The  Government  of  the  United  States  of  America  was  not  a 
contracting  party  to  this  Convention,  but  its  friendly  attitude  is 
shown  by  the  Declaration  made  by  Mr.  Winchester,  the  United 
States  Minister  in  Switzerland,  and  contained  in  the  proces-verbal 
of  the  sitting  of  the  Conference  of  6th  September,  1886. 

From  the  proces-verbal  of  signature  of  the  9th  September,  1886, 
and  that  of  deposit  of  ratifications  of  the  5th  September,  1887,  it 


840  APPENDIX    III. 

appears  that  the  accession  of  Great  Britain,  France,  and  Spain  in- 
cluded their  Colonies  and  Dependencies.  But  Great  Britain  reserved 
the  power  of  separate  denunciation  under  Article  XX.  for  India,  the 
Dominion  of  Canada,  Newfoundland,  the  Ca.pe,  Natal,  New  South 
Wales,  Victoria,  Queensland,  Tasmania,  South  Australia,  Western 
Australia,  and  New  Zealand.] 


[Industrial  Property. 

International  Convention  for  the  Protection  of  Industrial  Pro- 
perty^ acceded  to  hy  Her  Majesty's  Government  on  behalf  of  the 
United  Kingdom.,  March  17,  1884 ;  power  being  reserved  to 
accede,  on  behalf  of  the  Isle  of  Man,  the  Channel  Islands  and 
any  of  Her  Majesty's  Possessions,  on  due  notice  :  acceded  to  hy  the 
United  States  of  America  as  from  May  SOth,  1887.  (c) 

His  Majesty  the  King  of  the  Belgians,  His  Majesty  the  Emperor 
of  Brazil,  His  Majesty  the  King  of  Spain,  the  President  of  the 
French  Republic,  the  President  of  the  Republic  of  Guatemala,  His 
Majesty  the  King  of  Italy,  His  Majesty  the  King  of  the  Nether- 
lands, His  Majesty  the  King  of  Portugal  and  the  Algarves,  the 
President  of  the  Republic  of  Salvador,  His  Majesty  the  King  of 
Servia,  and  the  Federal  Council  of  the  Swiss  Confederation, 

Being  equally  animated  with  the  desire  to  secure,  by  mutual 
agreement,  complete  and  effectual  protection  for  the  industry  and 
commerce  of  their  respective  subjects  and  citizens,  and  to  provide  a 
guarantee  for  the  rights  of  inventors,  and  for  the  loyalty  of 
commercial  transactions,  have  resolved  to  conclude  a  Convention 
to  that  effect,  and  have  named  as  their  Plenipotentiaries,  that  is  to 
say  :— 

Who,  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  due  forrii,  have  agreed  upon  the  follow- 
ing Articles  : — 

Article  I. 

The  Governments  of  Belgium,  Brazil,  Spain,  France,  Guatemala, 
Italy,  Holland,  Portugal,  Salvador,  Servia,  and  Switzerland  consti- 
tute themselves  into  a  Union  for  the  protection  of  Industrial 
Property. 


[(c)  Parliamentary  Papers  (Commercial,  No.   28),  a.d.  1884  :  pre- 
sented in  French  and  English.] 
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Article  II. 

The  subjects  or  citizens  of  each  of  the  Contracting  States  shall, 
in  all  the  other  States  of  the  Union,  as  regards  patents,  industrial 
designs  or  models,  trade-marks  and  trade  names,  (^d)  enjoy  tlie  advan- 
tages that  their  respective  laws  now  graut,  or  shall  hereafter  grant,  to 
their  own  subjects  or  citizens. 

Consequently,  they  shall  have  the  same  protection  as  the  latter, 
and  the  same  legal  remedy  against  any  infringement  of  their  rights, 
provided  they  observe  tlie  formalities  and  conditions  imposed  on 
subjects  or  citizens  by  the  internal  legislation  of  each  State, 

Article  III. 

Subjects  or  citizens  of  States  not  forming  part  of  the  Union,  who 
are  domiciled  or  have  industrial  or  commercial  establishments  in  the 
territory  of  any  of  the  States  of  the  Union,  shall  be  assimilated  to 
the  subjects  or  citizens  of  the  Contracting  Stales. 

Article  IV. 

Any  person  who  has  duly  applied  for  a  patent,  industrial  design 
or  model,  or  trade-mark  in  one  of  the  Contracting  St;ites,  shall  enjoy, 
as  regards 'registration  in  the  other  States,  and  reserving  the  rights 
of  third  parties,  a  right  of  priority  during  the  jDeriods  hereinafter 
stated. 

Consequently^  subsequent  registration  in  any  of  the  other  States 
of  the  Union  before  expiry  of  these  periods  shall  not  be  invalidated 
through  any  acts  accomplished  in  the  interval,  either,  for  instance, 
by  another  registration,  by  publication  of  the  invention,  or  by  the 
working  of  it  by  a  third  party,  by  the  sale  of  copies  of  the  design  or 
model,  or  by  use  of  the  trade-mark. 

The  above-mentioned  terms  of  priority  shall  be  six  months  for 
patents,  and  three  months  for  industrial  designs  and  models  and 
trade-marks.     A  month  longer  is  allowed  for  countries  beyond  sea. 

Article  V. 

The  introduction  by  the  patentee  into  the  country  where  the 
patent  has  been  granted  of  objects  manufactured  in  any  of  the  States 
of  the  Union  shall  not  entail  forfeiture. 

Nevertheless  the  patentee  shall  remain  bound  to  work  his  patent 
in  conformity  with  the  laws  of  the  country  into  which  he  introduces 
the  patented  objects. 

[(d)  "Les  brevets  d'invention,  les  dessins  ou  modeles  industriels,  les 
"  marques  de  fabrique  ou  de  commerce,  et  le  nom  commercial."] 
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Article  YI. 

Every  trade-mark  duly  registered  in  the  country  of  origin  shall 
be  admitted  for  registration,  and  protected  in  the  form  originally 
registered  in  all  the  other  countries  of  the  Union. 

That  country  shall  be  deemed  the  country  of  origin  where  the 
applicant  has  his  chief  seat  of  business. 

If  this  chief  seat  of  business  is  not  situated  in  one  of  the  coun- 
tries of  the  Union,  the  country  to  which  the  applicant  belongs  shall 
be  deemed  the  country  of  origin. 

Registration  may  be  refused  if  the  object  for  which  it  is  solicited 
is  considered  contrary  to  morality  or  public  order. 

Article  VII. 

The  nature  of  the  goods  on  which  the  trade-mark  is  to  be  used 
can,  in  no  case,  be  an  obstacle  to  the  registration  of  the  trade-mark. 

Article  VIII. 

A  trade  name  shall  be  protected  in  all  the  countries  of  the 
Union,  without  necessity  of  registration,  whether  it  form  part  or  not 
of  a  trade- mark. 

Article  IX. 

All  goods  illegally  bearing  a  trade-mark  or  trade  name  may  be 
seized  on  importation  into  those  States  of  the  Union  where  this 
mark  or  name  has  a  right  to  legal  protection. 

The  seizure  shall  be  effected  at  the  request  of  either  the  proper 
Public  Department  or  of  the  interested  party,  pursuant  to  the 
internal  legislation  of  each  country. 

Article  X. 

The  provisions  of  the  preceding  Article  shall  apply  to  all  goods 
falsely  bearing  the  name  of  any  locality  as  indication  of  the  place  of 
origin,  when  such  indication  is  associated  with  a  trade  name  of  a 
fictitious  character  or  assumed  with  a  fraudulent  intention. 

Any  manufacturer  of,  or  trader  in,  such  goods,  established  in  the 
locality  falsely  designated  as  the  place  of  origin,  shall  be  deemed  an 
interested  party. 

Article  XI. 

The  High  Contracting  Parties  agree  to  grant  temporary  protec- 
tion to  patentable  inventions,  to  industrial  designs  or  models,  and 
trad.e-marks,  for  articles  exhibited  at  official  or  officially  recognized 
International  Exhibitions. 
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Article  XLI, 

Each  of  the  High  Contracting  Parties  agrees  to  establish  a  special 
Government  Department  for  industrial  property,  and  a  central  office 
for  communication  to  the  public  of  patents,  isjdustrial  designs  or 
models,  and  trade- marks. 

Article  XIII. 

An  international  office  shall  be  organized  under  the  name  of 
"Bureau  International  de  TUnion  pour  la  Protection  de  la  Propriete 
Industrielle  "  (International  Office  of  the  Union  for  the  Protection  of 
Industrial  Property). 

This  office,  the  expense  of  which  shall  be  defrayed  by  the 
Governments  of  all  the  Contracting  States,  shall  be  placed  under 
the  high  authority  of  the  Central  Administration  of  the  Swiss 
Confederation,  and  shall  work  under  its  supervision.  Its  functions 
shall  be  determined  by  agreement  between  the  States  of  the  Union. 

Article  XIV. 

The  present  Convention  shall  be  submitted  to  periodical  revisions, 
with  a  view  to  introducing  improvements  calculated  to  perfect  the 
system  of  the  Union. 

To  this  end  Conferences  shall  be  successively  held  in  one  of 
the  Contracting  States  by  Delegates  of  the  said  States.  The  next 
meeting  shall  take  place  in  1885  at  Rome. 

Article  XV. 

It  is  agreed  that  the  High  Contracting  Parties  respectively  reserve 
to  themselves  the  right  to  make  separately,  as  between  themselves, 
special  arrangements  for  the  protection  of  industrial  property,  in  so 
far  as  such  arrangements  do  not  contravene  the  provisions  of  the 
present  Convention. 

Article  XVI. 

States  which  have  not  taken  part  in  the  present  Convention  shall 
be  permitted  to  adhere  to  it  at  their  request. 

Such  adhesion  shall  be  notified  officially  through  the  diplomatic 
channel  to  the  Government  of  the  Swiss  Confederation,  and  by  the 
latter  to  all  the  others.  It  shall  imply  complete  accession  to  all  the 
clauses,  and  admission  to  all  the  advantages  stipulated  by  the  present 
Convention. 

Article  XVII. 

The  execution  of  the  reciprocal  engagements  contained  in  the 
present  Convention  is  subordinated,  in  so  far  as  necessary,  to  the 
observance  of  the    formalities  and    rules    established   by  the  con- 
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stitutional  laws  of  those  of  the  High  Contracting  Parties  who  are 
bound  to  procure  the  appHcation  of  the  same,  which  they  engage 
to  do  with  as  little  delay  as  possible. 

Article  XVIIT. 

The  present  Convention  shall  come  into  operation  one  month 
after  the  exchange  of  ratifications,  and  shall  remain  in  force  for  an 
unlimited  time,  till  the  expiry  of  one  year  from  the  date  of  its 
denunciation.  This  denunciation  shall  be  addressed  to  the  Govern- 
ment commissioned  to  receive  adhesions.  It  shall  only  affect  the 
denouncing  State,  the  Convention  remaining  in  operation  as  regards 
the  other  Contracting  Parties. 

Article  XIX. 

The  present  Convention  shall  be  ratified,  and  the  ratifications 
exchanged  in  Paris,  within  one  year  at  the  latest. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed 
the  same,  and  have  affixed  thereto  their  seals. 

Done  at  Paris  the  20th  March,  1883. 

(Signed) 
(L.S.)         Beyens. 

(L.S.)  ViLLENEUVE. 

(L.S.)  Due  DE  Fernan-Nunez. 

(L.S.)  p.  Challemel-Lacour. 

(L.S.)  Ch.  Herisson. 

(L.S.)  Ch.  Jagerschmidt. 

(L.S.)  Crisanto- Medina. 

(L.S.)  Ressman. 

(L.S.)  Baron  de  Zuylen  de  Nyevelt. 

(L.S.)  Jose  da  Silva  Mendes  Leal. 

(L.S.)  F.  d'Azevedo. 

(L.S.)  J.-M.  Torres-Caicedo. 

(L.S  )  SiMA  M.  Marinovitch. 

(L.S.)  Lardy. 

(L.S.)  J.  Weibel. 


Final  Protocol. 

On  proceeding  to  the  signature  of  the  Convention  concluded  this 
day  between  the  Governments  of  Belgium,  Brazil,  Spain,  France, 
Guatemala,  Italy,  the  Netherlands,  Portugal,  Salvador,  Servia,  and 
Switzerland,  for  the  protection  of  Industrial  Property,  the  under- 
signed Plenipotentiaries  have  agreed  as  follows  : — 

1.  The  words  "Industrial  Property"  are  to  be  understood  in 
their  broadest  sense;    they  are  not  to  apply  simply  to  industrial 
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products  properly  so  called,  but  also  to  agricultural  products  (wines, 
corn,  fruits,  cattle,  &c.),  and  to  mineral  products  employed  in 
commerce  (mineral  waters,  &c.). 

2.  Under  the  word  "  patents  "  are  comprised  the  various  kinds 
of  industrial  patents  recognized  by  the  legislation  of  each  of  the 
Contracting  States,  such  as  importation  patents,  improvement 
patents,  &c. 

3.  The  last  paragraph  of  Article  II.  does  not  affect  the  legisla- 
tion of  each  of  the  Contracting  States  as  regards  the  procedure  to 
be  followed  before  the  tribunals,  and  the  competence  of  those 
tribunals. 

4.  Paragraph  1  of  Article  VI.  is  to  be  understood  as  meaning 
that  no  trade -mark  shall  be  excluded  from  protection  in  any  State  of 
the  Union,  from  the  fact  alone  that  it  does  not  satisfy,  in  regard  to 
the  signs  composing  it,  the  conditions  of  the  legislation  of  that  State  ; 
provided  that  on  this  point  it  comply  with  the  legislation  of  the 
country  of  origin,  and  that  it  had  been  properly  registered  in  said 
country  of  origin.  With  this  exception,  which  relates  only  to  the 
form  of  the  mark,  and  under  reserve  of  the  provisions  of  the  other 
Articles  of  the  Convention,  the  internal  legislation  of  each  State 
remains  in  force. 

To  avoid  misconstruction,  it  is  agreed  that  the  use  of  public 
armorial  bearings  and  decorations  may  be  considered  as  being 
contrary  to  public  order  in  the  sense  of  the  last  paragraph  of 
Article  VI. 

5.  The  organization  of  the  special  Department  for  Industrial 
Property  mentioned  in  Article  XII.  shall  comprise,  so  far  as  possible, 
the  publication  in  each  State  of  a  periodical  official  paper. 

The  common  expenses  of  the  International  Office,  instituted 
by  virtue  of  Article  XIIL,  are  in  no  case  to  exceed  for  a  single  year  a 
total  sum  representing  an  average  of  2,000  fr.  for  each  Contracting 
State. 

To  determine  the  part  which  each  State  should  contribute  to  this 
total  of  expenses,  the  Contracting  States,  and  those  which  may 
afterwards  join  the  Union,  shall  be  divided  into  six  classes,  each 
contributing  in  the  proportion  of  a  certain  number  of  units, 
namely  : — 

1st  class  25  uni 


2nd  class 
3rd  class 
4th  class 
5th  class 
6th  class 


20 

15 

10 

5 

3 


These  co-efficients  will  be  multiplied  by  the  number  of  States  in 
each  class,  and  the  sum  of  the  result  thus  obtained  will  supply  the 
number  of  units  by  which  the  total  expense  has  to  be  divided.  The 
quotient  will  give  the  amount  of  the  unit  of  expense. 


APPENDIX    III. 


The  Contracting  States  are  classed  as  follows,  with  regard  to  the 
division  o£  expense  : — 

1st  class         ...         France,  Italy. 


2nd  class 

Spain. 

3rd  class 

Belgium,  Brazil,  Portugal,  Switzerland. 

4th  class 

Holland. 

5th  class 

Servia. 

6  th  class 

Guatemala,  Salvador. 

The  Swiss  Government  will  superintend  the  expenses  of  the 
International  Office,  advance  the  necessary  funds,  and  render  an 
annual  account,  which  will  be  communicated  to  all  the  other  Ad- 
ministrations. 

The  International  Office  will  centralize  information  of  every 
kind  relating  to  the  protection  of  Industrial  Property,  and  will 
bring  it  together  in  the  form  of  a  general  statistical  statement  which 
will  be  distributed  to  all  the  Administrations.  It  will  interest 
itself  in  all  matters  of  common  utility  to  the  Union,  and  will  edit, 
with  the  help  of  the  documents  supplied  to  it  by  the  various  Ad- 
ministrations, a  periodical  paper  in  the  French  language  dealing 
with  questions  regarding  the  object  of  the  Union. 

The  numbers  of  this  paper,  as  well  as  all  the  documents 
published  by  the  International  Office,  will  be  circulated  among  the 
Administrations  of  the  States  of  the  Union,  in  the  proportion  of  the 
number  of  contributing  units  as  mentioned  above.  Such  further 
copies  as  may  be  desired  either  by  the  said  Administrations,  or  by 
Societies  or  private  persons,  will  be  paid  for  separately. 

The  International  Office  shall  at  all  times  hold  itself  at  the 
service  of  members  of  the  Union,  in  order  to  supply  them  with  any 
special  information  they  may  need  on  questions  relating  to  the 
international  system  of  Industrial  Property. 

The  Administration  of  the  country  in  which  the  next  conference 
is  to  be  held  will  make  preparation  for  the  transaction  of  that 
conference,  with  the  assistance  of  the  International  Office. 

The  Director  of  the  International  Office  will  be  present  at  the 
meetings  of  the  conferences,  and  will  take  part  in  the  discussions, 
but  without  the  privilege  of  voting. 

He  will  furnish  an  annual  Report  upon  his  administration  of  the 
office,  which  shall  be  communicated  to  all  the  members  of  the 
Union. 

The  official  language  of  the  International  Office  will  be  French. 

7.  The  present  Final  Protocol,  which  shall  be  ratified  together 
with  the  Convention  concluded  this  day,  shall  be  considered  as 
forming  an  integral  part  of,  and  shall  have  the  same  force,  validity, 
and  duration  as  the  said  Convention. 

In  witness  whereof  the  undersigned  Plenipotentiaries  have  drawn 
up  the  present  Protocol. 

(Signed) — (As  before.)] 
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Acquisition  of  Property  by  Fo- 
reigners, 464.     {See  Property.) 

Actions,  Local  or  Transitory,  729 

Administration,  Letters  of,  Duty 
on,  715 

Admiralty  Division,  Jurisdiction  of, 
over  Maritime  Contracts,  &c.,  502, 
In  Causes  of  Possession  between 
Foreigners,  656 

Adoption,  Status  and  rights  flowing 
from,  404 

Agent,  Contracts  entered  into  by 
means  of,  effects  of,  565.  {See 
Obligations.)  Eatification  of 
Contracts  made  by,  569.  Opinion 
of  Savigny  on  Contracts  by,  ih. 
Eights  and  Powers  of  Master  of 
Ship  as  Agent  of  Owners,  659 

Alabama,  Law  of,  respecting  Fo- 
reign Corporations,  280.  Eespect- 
ing  rights  of  Aliens,  281 

Alien,  Status  of,  29,  258,  272. 
American  Law  as  to,  278,  283 

Alienation  of  Property  by  or  to 
Foreigners,  464     {See  Property.) 

Ambassador,  Necessary  domicil  of, 
125.  Privileges  of,  imparted  to 
his  family  and  suite,  126.  Not  to 
strangers,  ib.  Domicil  of  origin 
not  changed  by  residence  in  house 
of,  133.  Peculiar  status  and  pri- 
vileges of,  from  Civil  and  Criminal 
Law  of  Foreign  Country,  733 

America  (United  States  of),  Law  of, 
as  to  Expatriation,  30,  as  to 
Domicil,  98,  as  to  Corporations, 
148,  as  to  Aliens,  278,  as  to 
Alien  Corporations,  280.  Doctrine 
adopted  by,   respecting  Personal 


Status  of  Foreigners,  259,  264 
{See  Status.)  Laws  of  States  and 
Territories  of,  touching  rights  of 
Aliens  over  Eeal  Property,  280. 
Difference  between  Laws  of,  and 
those  of  France,  respecting 
Foreign  Marriages,  309.  {See 
Marriage.)  Law  of,  as  to  effect 
of  Marriage  on  property  of  par- 
ties, 338.  {See  Property.)  Law 
of,  respecting  Divorce,  365.  {See 
Divorce.)  Treaty  of,  with  France 
and  Belgium  as  to  Trade  Marks, 
462.  Propositions  of,  as  to  Law 
governing  Contracts,  568.  {See 
Contracts,  Obligations.)  Mari- 
time Law  of.  {See  Maritime  Law.) 
Law  of,  on  the  subject  of  Foreign 
Bankruptcy,  621.  Federal  Courts 
of,  723.  Effect  given  by,  to  sen- 
tences and  judgments  of  Foreign 
Tribunals,  762 
Anjou  (Duchess  of),  Claim  of,  to  the 
Goods  of  the  Dowager  Queen 
Henrietta  Maria,  39,  62 
Appeal,  Limitation  of  time  within 

which  it  must  be  instituted,  753 
Appendix — 

To  Chapter  xiv.,  on  Domicil. 
List  of  Writers,  and  French 
decisions  on  the  subject,  229-242 
To  Chapter  xvi.,  on  Statutes.  Ex- 
tract from  Bartolus,  "  De 
Summit  Trinitate — Eubric  Lex 
Prima,"  254 
To  Chapter  xxi.,  on  Divorce.    The 

Eoman  Law  on  Divorce,  381 
To  Chapter  xxx.,  on  Obligations. 
Extract    from      Dictionary     of 
Greek  and  Eoman  Antiquities, 
487 
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To  Chapter  xxxii.,  on  Obligations. 
Extract  from  "  Chitty  on  Con- 
tracts," 506 
To   Chapter   xlii.,  "Bills  of    Ex- 
change,"  &c.     Preface    in    Dr. 
Sautayra's  edition  to  the  eighth 
title   of  the   first  book   of    the 
French  Commercial  Code,  698 
To    Chapter   on  "  Foreign   Judg- 
ments."    List   of    decisions  on 
the    effect   of    Foreign    Judg- 
ments, 787 
(General)— end  of  Volume 
Ars:entine  Kepublic,  Code  of,  148, 

208 
Arkansas,  Law  of,  respecting  Fo- 
reign Corporations,  280;  respect- 
ing rights  of  Aliens,  28 1 
Arrest  of  Debtor,  Provisional  mea- 
sures of  Law  for,  to  prevent 
escape  out  of  jurisdiction,  792 
Austria,  Law  of,  respecting  Personal 
Status  of  Foreigner,  261,  Re- 
specting Aliens,  ih.  Respecting 
Illegitimate  Children,  411.  Code 
of,  on  the  subject  of  Contracts  and 
Obligations,  and  conflict  of  Laws 
relating  thereto,  519,  534.  Law 
of  as  to  Foreign  Judgments,  760. 
(iS'ee  Code,  Austrian.) 


B. 


Bacon,  Vice-Chancellor,  Decision  of, 
in  Hamilton  v.  Dallas,  105,  227 

Baden  (Grand  Duchy  of).  Law  of, 
respecting  statns  of  Foreigner, 
262.  Code  of,  on  the  subject  of 
Obligations,  520.  {See  Code, 
Baden.) 

Bail  for  Costs  and  Damages  :  In 
suits  bv  Foreigners,  in  what  cases 
ordered,  724,  732 

Bankruptcy  Act,  The  (1883),  615, 
616,  625,  626 

Bankruptcy,  Effect  of,  upon  Obliga- 
tions of  Bankrupt,  615.  Rights 
and  Powers  of  Assignees  over 
Property  of,  il).  By  what  juris- 
diction to  be  governed,  ib.  Peti- 
tion for,  cannot  be  presented 
against  a  Debtor  in  England  un- 
less he  be  domiciled  in  England, 
615.  Assignment  before  Bank- 
ruptcy, 617.     Judgment  of  Lord 


Cairns  as  to  Priority  of  Distribu- 
tion of  Assets,  622.  Law  and 
decisions  of  the  United  States  of 
America,  621.  Priority  of  Liens, 
classes  of  Creditors,  623.  Law  of 
Scotland,  where  a  double  domicil, 

624.  Effect  upon  Partnership 
Rights,  ih.  Double  Partnership, 
proof  of  Debt  against  both  Firms, 

625.  Assignees,  &c.,  no  power 
over  immoveable  Property  in 
Foreign  State,  627.  Effect  of,  as 
a  discharge  of  Obligation,  638. 
{See  Discharge.)  French  Law  of, 
694 

Bavaria,  Law  of,  as  to  status  of 
Foreigner,  262.  Code  of,  on  the 
subject  of  Obligations,  and  a  con- 
flict of  laws  in  relation  thereto, 
520.  {See  Code,  Bavarian.) 
Belgium,  Law  of,  as  to  the  status  of 
Foreigners,  261.  Treaty  of,  with 
France  and  the  United  States  as 
to  Trade  Marks,  462.  Law  of,  as 
to  suits  between  Foreigners,  729, 
Foreign  judgments,  761,  Offences 
committed  abroad,  798.  {See  Code, 
Belgian.) 
Berne,  International  Conference  of 

1885,  459 
Betrothed,  Domicil  of,  63 
Bill  of  Exchange  drawn  in  one  and 
accepted  in  another  country,  by 
which  law  governed,  570.  Alter- 
ation of  Prussian  Law  respecting, 
570.  {See  Obligations.)  Drawn 
by  Bankrupt,  non-liability  of  Ac- 
ceptor, 595 

Foreign. — Rules  of  Comity  respect- 
ing, 683.  As  to  the  lex  domi- 
cilii, 684.  Capacity  of  Drawer, 
&c.,  ih.  Bills  of  Exchange  Act 
(1882),  685.  Law  of  Germany 
as  to,  686.  Incapacities  affixed 
to  parties  by  European  Con- 
tinental States,  687.  By  Eng- 
land, 688.  As  to  the  lex  loci 
contractus,  688,  690.  Stamp  on, 
when  drawn  abroad,  689.  Pro- 
test of,  made  abroad,  and  not 
under  seal,  American  Law,  689. 
When  acceptance  void,  or  may 
be  avoided,  690.  Part  payment 
of,  in  discharge  of  whole,  ih. 
Indorsement  of,  691.  Indorse- 
ment   of,    in  blank  in  Country 
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where  such  Indorsement  inop- 
erative as  a  transfer,  691,  G92. 
Laws  of  the  United  States  of 
America  as  to  suits  against 
Indorsers,  ih.  English  rule  as 
to  transfer  of,  by  indorse- 
ment, 693.  Construction  of,  ih. 
Drawn  in  one  Country,  and 
accepted  in  another,  according 
to  the  law  of  which  Country 
respective  Parties  liable,  ih.  As 
to  the  lex  loci  solutionis,  694. 
As  to  the  lex  fori,  695.  Protest 
and  Notice  of  Dishonour  of,  ih. 
Payable  in  Currency,  having 
same  name  but  different  value  in 
other  Countries,  696.  Made  and 
accepted  in  twoCountries  having 
different  rates  of  interest,  which 
rate  of  interest  to  be  paid,  ih. 
Extract  from  Dr.  Sautayra's 
edition  of  the  French  Com- 
mercial Code,  698 

Birth,  Domicil  of.  {See  Domicil.) 
Place  of,  a  criterion  of  Domicil, 
152 

Bishop,  Domicil  of,  134 

Bona  mohilia.  {See  Property.  See 
Domicil.) 

Bottomry  Bond,  Master  of  Ship's 
right  and  power  to  pledge  Ship  on, 
667 

Brazilian  Code.  {See  Code,  Brazilian.) 

Brougham,  Lord,  Decision  of  in  case 
of   Warrender  v.  Warrender,  66 


California,  Law  of,  respecting  com- 
panies, 280.     Chinese  Aliens,  281 

Carolina,  North  and  South,  Laws  of, 
respecting  rights  of  Aliens,  280 

Cessio  honorum,  effect  of,  as  a  dis- 
charge of  Obligation,  638.  {See 
Discharge.) 

Charles  II.,  Letter. of  Sir  Leoline 
Jenkins  to,  39 

Chattels  (real  and  personal),  Rights 
relating  to,  444.     {See  Property.) 

Children  of  unknown  parents,  Domi- 
cil of,  57.  Rights  and  powers  of 
Parents  over  person  and  property 
of,  398.     {See  Parents.) 

Chinese  labourers  in  United  States, 
283.     {Addenda.) 

VOL.  TV. 


Choses  in  Action,  Transfer  or  assign- 
ment of,  611 
Cinque  Ports,  Court  of  Admiralty  of 

the,  502 
Citizenship,  of  Foreign  Country,  a 

criterion  of  Domicil,  189 
Civil    Death,    Incapacities    arising 

from,  in  France  and  Russia,  284 
Code,  Argentine  Civil,  148,  208 
Code,  Austrian  Civil,  261,  411,  519, 

634 
Code,  Baden,  262,  520 
Code,  Bavarian,  262,  520 
Code,  Belgian  Civil,   261,   518;   of 

Civil  Procedure,  761 ;  of  Criminal 

Procedure,  798 
Code,  Brazilian,  7,  721 
Code,  Dutch  Civil,  45,  65,  95,  102, 

104,  162,  173,  208,  263,  265,  406, 

411,  451,  505,  520 
Code,  Dutch  Commercial  (Wetbock 

van  Koophandel),  658 
Code,  Dutch,  of  Criminal  Procedure, 

799 
Code,  French  Civil,  7,  39,  48,  49,  80, 

87,   95,   102,   104,  168,  207,  218, 

227,  233,  260,  294,  295,  298,  308, 

336,357,366,406,-412,  418,  448, 

449,  503,  504,  621,  534,  671,  763, 

796 
Code,  French  Commercial,  620,  658, 

666,  675.     Extract  from,  on  sub- 
ject of  Bills  of  Exchange,  698 
Code,  French,  of   Civil  Procedure, 

727,  763 
Code,  French,  of  Criminal  Procedure 

(Code   d'lnstruction  Criminelle), 

798 
Code,  German,  of  Civil  Procedure, 

760  ;  Penal,  796,  798 
Code,  Italian  Civil,  7,   48,   65,  87, 

95,  207,  228,  264,  310,  311,  406, 

411,  457,  504,  520,  761 
Code,  Italian  Commercial,  658,  675 
Code   of    Justinian.      {See   Roman 

Law.) 
Code,  Louisiana  Civil,  80,  304,  338, 

521,571 
Code,  Portuguese,  of  Procedure,  760 
Code,   Prussian,  262,  363,  399,  406, 

410,  418,  436,  450,  50,5,  508,  511, 

518,  519,  534,  556,  567,  570,  574, 

603 
Code,   Russian,  264 ;  of  Procedure, 

761 
Code,  Sardinian,  65,  207,  228,  263 
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Code,  Spanish,  of  Procedure,  7G0 

Code,  Wurtemberg,  520 

Collisions  at  Sea,  Eegulations  of 
Merchant  Shipping  Amendment 
Act,  1862,  for  prevention  of, 
adopted  by  most  maritime  na- 
tions, 654: 

Colorado,  Law  of,  as  to  Foreign 
Corporations,  280.  Eights  of 
Aliens,  281,  282 

Columbia,  District  of,  Act  of  Con- 
gress (1887)  respecting,  282 

Comity,  1,  Exclusive  Jurisdiction  of 
a  State  over  all  persons  and  things 
within  its  territory,  2.  Rights 
and  Privileges  of  Foreigners  in 
a  Foreign  State,  ib.  Refusal  of 
their  Rights  a  justifiable  cause  of 
reprisals,  3.  States  may  have 
their  own  private  Code  or  Laws, 
ib.  Consent  of  States  to  adopt 
certain  Rules  of  Law  respecting 
Foreigners  commorant  within 
their  Territory,  4.  Mode  of  dis- 
cussing the  subject  of  Private 
International  Law  in  Treatises,  7. 
Limits  assigned  to  the  operation 
of  the  Laws  of  one  State  within 
the  territory  of  another,  8.  With  re- 
spect to  the  different  positive  Laws 
of  different  States,  ib.  Practice  of 
States  as  to  recognising  the  autho- 
rity of  each  other's  Laws,  ib. 
Distinction  between  Comity  and 
Law,  9.  Practice  of  England  as 
to  treatment  of  Foreigners,  10, 11. 
Application  of  Foreign  Law,  by 
Judges,  to  cases  affecting  For- 
eigners, 11.  Exceptional  Restric- 
tions, 12,  18,  Case  of  the  Creole, 
dispute  between  England  and 
the  United    States   of    America, 

15.  Case  of  Somerset,  the  Negro, 

16.  Cases  where  applica- 
tion of  Foreign  Laws  denied 
because  injurious  to  the  public 
policy  of  the  nation,  ib.  Indeli- 
bity  of  the  allegiance  of  subjects 
of  England  and  North  America, 

17.  Marriages  abroad  contrary  to 
express  Law  of  parties' own  coun- 
try ;  instance  of  Royal  Marriage 
Act  in  England,  ib.  Englishman 
prohibited  being  a  Slave  Owner 
by  Law  of  England,  17.  Law  of 
Foreign  Country  applied  where  no 


exceptional  restrictions  exist,  18. 
References  to  Writers  and  Deci- 
sions on  Private  International 
Law,  19.  Principles  and  Rules 
of,  respecting  validity  of  Mar- 
riage, 286,  (/See  Marriage.')  Prac- 
tice of,  respecting  Foreign  Judg- 
ments, 756.  Respecting  Bills  of 
Exchange,  &c.,  683.  Principles 
of,  as  concerning  Administration 
of  Justice  to  Foreigners.  {See 
Foreigners,  Jurisdiction.) 
Commission  to  Foreign  Court  or 
State  to  take  Evidence,  691.  How 
directed,  ib. 
Committee  of  Lunatic,   438.     {See 

Guardian.) 
Companies,    Foreign,  Laws   of  the 
different   States  in  America   re- 
specting, 280 
Conflict   of    Laws.     {See    Comity.) 
Rules  as  to,  5.     Respecting  Con- 
tracts and  Obligations,  by  which 
Law  they  shall  be  governed,  507. 
On  the  substance  of  Obligations, 
524,538.    {See  Contracts,  Obliga- 
tions.) 
Connecticut,    Law    of,    respecting 
Foreign  Companies,  280.  Respect- 
ing rights  of  Aliens,  281 
Construction  of  Marriage  Contracts, 
344.     {See  Settlement.)     Of  Tes- 
tamentary   Papers,    by    Foreign 
Courts,  709 
Consul,  Necessary  Domicil  of,  132, 
133.  Marriages  before,  294.  Powers 
conferred     upon    to     administer 
oaths,  and  do  notarial  acts  by  18 
&  19  Vict.  c.  90,  718 
Contentious  Jurisdiction  in  suits  or 
cases    between    Foreigners,   721. 
What  is  the  forum  comjfetens,  ib. 
Where  one  party  to  Suit  only  is 
Foreigner,   ib.    "Where  both  are 
Foreigners,  725.  {See  Foreigners.) 
Contracts,  as  affected  by  Statutes, 
249.     Relating  to   Marriage  and 
Dowry,  249,  287.    {See  Marriage.) 
Roman  Law  relating  to,  488.  {See 
also  Obligations.)     Division  of 
Conventions   according  to  Ro- 
man Law,  ib.    Character  of  the 
Contract,   489.     Object  of  the 
contracting  parties,  ib.     Form 
of    action    by    which    certain 
Contracts    are  protected,   490. 
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Effect  and  operation  of  obliga- 
tions,  491.      Those  actionable 
and  those  not  actionable,  492, 
Sources    of     Obligation,    495. 
{See  Obligations.) 
Law  of  England  and  the  United 
States    of     America     relating 
to     Contracts      and      Obliga- 
tions, 496.     Definition   of,   ac- 
cording to  English  Law,  496, 
506.      Consideration    of     Con- 
tract,   497.     Proof  of  written 
Agreements,  498.   Effect  of  the 
Statute  of  Frauds,  499.     Lord 
Tenterden's   Act,    9    Geo.    lY. 
c.  19,  501,  502.    Admiralty  juris- 
diction over  Maritime  Contracts, 
502.       Provisions     in    Foreign 
Codes  respecting,  503.  Meaning 
of  the  terms  of  Obligation,  Con- 
tract, Agreement,  506 
Conflict  of  Laws.   Kules  of  Inter- 
national Comity,  507.     Which 
Law  should  govern  the  Form  of 
Contract,  ih.  Order  of  consider- 
ing, ib.  Principles  derived  from 
the  reason  of  the  thing,  &c.,  508. 
Usage   of    States   in   adopting 
rule  locus  regit  actum,  508,  509. 
Exceptions  to  the  recognition  of 
that  rule,  509.     Does  rule  locus 
regit  actuw.  have  its  rise  in  the 
Koman  or  Canon  Law,  512,  586. 
Whether  rule  locus  regit  actum 
incorporated  among  provisions 
of  modern  Codes  of  Christian 
States,  517.     Decisions  of  Eng- 
land    and     United    States    of 
America  as  to  rule  locus  regit 
actum,  521 
What  Law  should  govern  as  to  the 
substance  of  Contract  or  Obli- 
gation where  there  is  a  Conflict 
of  Laws,  524.  {See  Obligations.) 
Securities  given  for,  604,  610. 
{See  Obligations.) 
Contractus,  lex  loci,  545.     {See  Con- 
tracts, Obligations.) 
Copyright,  Origin  of,  456.    Statutes 
as  to  Copyrights  held  by   Eng- 
lish    and     Scotch     Universities 
and  by  Colleges  of  Eton,  West- 
minster,   and    Winchester,     457. 
International  Copyright  Act,  1886, 
457,459.  International  Conference 
respecting,  at  Berne,  1885,  459. 


Kecognition  of,  by  States  of 
Europe,  and  Treaties  relating  to, 
458.  Substance  of  Conventions 
relating  to,  ih.,  831.  Judgment  in 
Jejfreijs  v.  Boosey,  and  lloutledge 
V.  Low,  459,  460. 

Corporation,  Necessary  Domicil  of, 
146.  Foreign  Corporations  in 
England,  147.  American  Law  as 
to,  148,  280.  Ecclesiastical  in 
Foreign  States,  283,  285.  Inca- 
pacity of,  in  certain  cases  to  be 
parties  to  Bills  of  Exchange,  688. 
Foreign  service  of  writ  on,  731 

Correspondence,  Contracts  entered 
into  by  means  of,  566.  {See  Obli- 
gations, Contracts.)  Opinion  of 
Savigny  on  Contracts  by,  572 

Costs,  giving  security  for,  by 
Foreigner,  in  what  cases,  724,  732 

Cottenham  (Lord),  Opinion  of,  re- 
specting questions  of  Domicil,  164 

Creditors,  Rights  and  Privileges  of, 
611.  {See  Bankruptcy.)  Priorities 
and  Privileges  of,  in  the  marshall- 
ing and  distribution  of  assets,  753 

Cresswell,  Mr.  Justice,  Judgment  of, 
in  Brook  v.  Brook,  289,  290 

Criminal  Law — 

Administration  of  Justice  in  the 
case  of  Foreigners,  717.  Private 
injuries,  where  to  be  redressed, 
794.  Criminal  prosecution  of 
subjects  for  Crimes  committed 
abroad,  795.  Of  Foreigners  for 
Crimes  committed  within  the 
Territory,  796.  No  State  executes 
the  Penal  Laws  of  another  State, 
803.  Crimes  committed  on  the 
High  Seas,  ih.  Necessity  for 
Amendment  of  laws  and  practice 
in  reference  to  Crimes  on  the 
High  Seas,  804 

Currency,  In  which,  debt  or  damages 
shall  be  paid,  683.  Depreciation  in 
value  of,  between  time  of  making 
Obligation  and  time  of  payment, 
586.     {See  Obligations,  &c.) 


Damages,  For  nonfulfilment  or  delay 
in  performance  of  Contract,  583. 
For  injury  to  Property,  &c.,  ih. 
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Kate  of,  ib.  In  what  Currency  to 
be  paid,  ib.     {See  Obligations.) 

Debtor,  Double  Domicil  of,  rights 
of  Creditors  against.  (^See  Bank- 
ruptcy.) Provisional  measures  of 
Law,  for  arrest  of,  to  prevent 
escape  from  Jurisdiction,  792. 
Debtors'  Act,  The,  ib. 

Debts,  Provision  in  Supreme  Court 
of  Judicature  Act  as  to  how  made 
assignable,  612.  Out  of  what 
portion  of  Testamentary  Estate 
first  payable,  715 

Declarations  (oral  and  written),  a 
criterion  of  Domicil,  167  (See 
Domicil.) 

Delaware,  Law  of,  respecting  rights 
of  Aliens,  281 

Denmark,  Law  of,  as  to  Foreign 
Judgments,  761 

Digest,  The.     {See  Eoman  Law.) 

Discharge,  of  Obligation.  {See  also 
Obligations.)  What  are  acts  of 
Discharge,  628.  What  law  governs 
the  validity  of,  631.  Form  of  Dis- 
charge, 634.  Executed  in  dif- 
ferent Country  from  that  in  which 
Obligation  contracted,  635.  Effect 
of,  on  real  Property,  636.  Where 
by  the  consent  or  voluntary  act  of 
both  parties,  637.  Without  con- 
sent of  Obligee,  but  by  operation 
of  law,  638.  Eoman  Law  as  to, 
ib.  Cessio  bonorum^  ib.  Foreign 
Law  as  to,  639.  By  Bankruptcy, 
640.  Effect  of  bankruptcy  as  a 
bar  to  action  for  Debt  brought  in 
a  Foreign  Country,  641.  By  Pre- 
scription, 642.  {See  Prescription.) 
By  Tender  and  Refusal,  648.  {See 
Tender.) 

Dissenters,  Statutes  regulating  Mar- 
riages of,  288 

Distributions,  Statute  of,  714 

Divorce,  Effect  of  Foreign  Sentence 
of,  361.  What  law  should  be  applied 
— that  of  the  lex  fori,  or  that  of 
the  actual  Domicil,  362-367.  Pro- 
visions of  Prussian  Code  as  to,  363, 
364.  What  is  actual  Domicil,  364. 
Criteria  which  establish  a  bond 
fide  residence  as  distinguished 
from  Domicil,  ib.  Law  and  prac- 
tice in  Scotland  as  to,  365.  In 
England,  ib.  Provisions  of  French 
Code  as  to,  366.  In  United  Statesof 


America,  ib.  French  Wife  married 
to  a  Foreigner  may  institute  suit 
for,  before  French  Tribunals,  366. 
What  law  should  be  applied  in 
case  of,  367.  As  to  recognition 
by  States  of  Foreign  sentences  of, 
367.  Status  of  polygamy  among 
Foreigners,  368.  French  Law  pro- 
hibiting, ib.  Opinions  of  Merlin  and 
Demangeat  as  to  divorced  English- 
woman marrying  in  France  a 
Frenchman,  369.  Laws  passed  in 
1884  and  1886  reviving  the  articles 
of  the  Code  respecting,  ih.  Between 
subjects  of  France  naturalized  in 
another  country,  371.  States 
holding  themselves  competent  to 
decree,  without  reference  to  the 
lex  loci  contractus  or  Domicil  of 
parties,  372.  Dissolution  in  Eng- 
land of  Foreign  marriages  by,  374. 
Case  of  Le  Sueur  v.  Le  Sueur  and 
of  mboyet  v.  NiboyeU  377-379. 
Recognition  by  States,  which  per- 
mit Divorce  on  certain  grounds, 
of  Foreign  Divorce  between  its 
own  subjects,  obtained  on  other 
grounds,  379.  Immateriality  of 
place  where  offence  committed,  ib. 
Materiality  or  immateriality  of 
place  of  Domicil  of  parties,  ih. 
Miscellaneous  points  relating  to, 
ib.  Roman  Law  on,  381.  English 
Law  respecting  Foreign  Divorce, 
382.  Foreign  Sentence  a  viensa 
et  thoro,  ib.  Foreign  Sentence 
a  vinculo  before  passing  of  English 
Statute  of  1857,  384.  Since  the 
passing  of  English  Statute  of 
1857,  390 
Domicil,  Its  effect  in  subjecting  an 
individual  to  a  particular  Terri- 
tory, 33.  Opinion  of  Lord  Cotten- 
ham  respecting  questions  of,  ib. 
Roman  Law  the  principal  source 
of  authority  on  the  subject,  ib. 
CanonLawrelatingto,35.  Roman 
Law  upon,  during  the  Middle 
Ages,  ib.  Respecting  moveable 
and  immoveable  Property,  36,  37. 
Commentators  of  different  nations 
upon,  38.  Exposition  of,  by  Sir 
LeoHne  Jenkins,  in  the  case  of 
the  Duchess  of  Avjou  and  the 
goods  of  the  Dowager  Queen  Hen- 
rietta Maria,  39,  62.     Decisions 
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of  Lord  Chancellor  Hard wicke  and 

Lord  Chancellor  Thurlow  in  Bruce 

V.  Bruce,  40 

Definitions  of,  42.  Must  be  both 
intention  and  fact  to  constitute 
a,  45 

Can  a  man  have  two  Domicils  ?  47. 
Different  kinds  of,  48.  Eight 
of  British  subject  to  select  a 
Foreign,  in  derogation  of  his 
British  Domicil,  50.  British 
subject  domiciled  in  Foreign 
Country  dying  intestate,  distri- 
bution of  property,  ih.  Making 
"Will  according  to  the  law  of 
country  of  allegiance,  and  not  of 
his  Domicil,  ih.  Instance  cited 
where  two  Domicils  might  pos- 
sibly exist,  52 

Can  a  man  be  without  a  Domicil  ? 
54.  What  is  evidence  of  aban- 
donment of,  ih. ;  as  to  Vaga- 
bonds, 56,  Gipsies,  ih. ;  Children 
of  unknown  Parents,  57 

Different  kinds  of,  58.  Of  Origin 
or  Birth,  il). ;  by  operation  of 
Law,  ih. ;  of  Choice,  58,  139 

Necessary  Domicil  of  the  Wife,  61 
(^see  Wife) ;  of  the  Minor,  75  ; 
of  the  Student,  94  ;  of  the 
Lunatic,  95 ;  of  the  Servant, 
99 ;  of  the  Slave,  102  ;  of  the 
Public  Officer,  103;  Military 
or  Civil  Officer,  103-125  ;  of  the 
Ambassador,  125  {see  Ambas- 
sador) ;  of  the  Consul,  128 ; 
{see  Consul) ;  of  the  Ecclesiastic, 
134;  of  the  Prisoner,  134;  of 
the  Exile,  136 ;  of  the  Emigrant, 
138  ;  of  the  Corporation,  146 ; 
of  Companies  registered  in  Eng- 
land with  works  in  Foreign 
Countries,  148 

Of  Choice,  149.  Kussian  law  as 
to,  149,  152.  Change  of,  150. 
Criteria  of,  155.  1.  Place  of 
Origin,  ih.  ;  2.  Declarations, 
Oral  and  Written,  167 ;  3.  Place 
of  Death,  170  ;  4.  Place  of  Wife 
and  Family,  173  ;  5.  House  of 
Trade,  178  ;  6.  Depository  of 
Papers  and    Muniments,   181  ; 

7.  The    Mansion    House,   182  ; 

8.  Description  in  Legal  Docu- 
ments, 186  ;  9.  The  Possession 
and  exercise  of  Political  Rights, 


and  payment  of  Taxes,  188  ; 
10.  Possession  of  Real  Estate, 
198  ;  11.  Length  of  Time  as  to 
Residence,  ih. 
Miscellaneous  Points,  209. 1.  Domi- 
cil in  Factories,  ih.  ;  2.  Under 
Treaties,  210;  3.  In  Mahometan 
Countries,  213 ;  4.  Where  it  is 
regulated  by  the  State,  218, 
List  of  Cases  and  Authori- 
ties on  the  subject,  229-242. 
Jiis  Personarum  on  Status  of 
Foreigner,  243.  {See  Status.) 
Statutes  affecting  property  and 
person,  247.  {See  Statutes.) 
How  law  of,  applied  by  dif- 
ferent States  respecting  the 
Personal  Status  of  Foreigners, 
&c.,  258.  Enactments  of  Eng- 
lish Naturalisation  Act,  as  to 
Status  of  Aliens,  272.  As  to 
incapacities  of  Jews,  283. 
Foreign  Jews,  284.  Restric- 
tions to  the  application  of  the 
Personal  Law  of  the  Domicil 
to  Foreigners,  284,  285.  With 
respect  to  Marriage  Law  of 
European  States,  286.  As  go- 
verning Property  of  Parties  to 
Marriage  Contract,  329-353. 
{See  Marriage,  Property,  &c.) 
Change  of  Domicil,  effect  on  status 
of  Married  Parties,  354.  Effect 
of,  on  Obligations  contracted  by 
Wife,  357.  Gifts  between  Hus- 
band and  Wife,  ih.  Respecting 
authority  of  Husband  over  Wife, 
359.  Obligations  of  Marriage 
may  be  enforced,  ih.  What  is 
actual  Domicil,  364.  Criteria 
which  establish  a  hondfide  Re- 
sidence as  distinguished  from 
Domicil,  ih.  Respecting  Ille- 
gitimate Children,  and  their 
legitimation  by  subsequent 
Marriage  of  Parents— what  law 
shall  be  applied,  405.  {See 
Illegitimate  Children.)  Double 
Domicil  of  Debtor,  Rights  of 
Creditors.  {See  Bankruptcy.) 
Question  of  Capacity  of  Tes 
tator  to  make  a  Will  governed 
by  Law  of,  704.  Change  of, 
after  execution  of  Will  or  Tes- 
tamentary Instrument,  707 
Dowry,    Contracts  relating   to»  go- 


854 


INDEX. 


verned  by  Domicil  of   Husband, 
249,     Wife's  right  to,  by  English 
Law,  344 
Dutch    Codes,    The.      (See    Code, 
Dutch.) 


E. 


East  India  Company,  Domicil  of 
persons  employed  in  service  of, 
121 

Ecclesiastic,  Domicil  of,  134. 

Ecclesiastical  Corporations  of 
Foreigners,  subject  to  laws  of 
States  where  they  hold  property, 
283.  Certain  privileges  apper- 
taining to,  285 

Emancipation,  404 

Emigrant,  Necessary  Domicil  of, 
138 

England,  Law  of,  as  to  rights  and 
incapacities  of  subjects  arising 
from  Origo  or  Origin,  29.  Law  of, 
respecting  Domicil,  32.  (SeeDoxai- 
cil.)  Law  of,  respecting  the  Per- 
sonal Status  of  Foreigners,  Exe- 
cutors, 265.  Law  of,  on  subject  of 
Statns,  ib.  Law  of,  as  to  Naturali- 
sation and  Expatriation,  272-278. 
Agreement  of  1884  with  France 
respecting  mixed  Marriages,  305. 
Discrepancies  between  the  Eng- 
lish and  Continental  Law,  as  to 
effect  of  Marriage  on  property 
of  parties,  341.  Alteration  of 
Law  of,  respecting  Married 
Women's  Property  in  1882,  343. 
As  to  Dower,  344.  Kespecting 
Divorce,  (See  Divorce.)  As  to 
Foreign  Divorce,  362.  (See  Di- 
vorce.) As  to  Chattels,  real  and 
personal,  428.  Copyright  Conven- 
tions of,  with  Foreign  States,  458. 
As  to  Contracts  and  Obligations, 
496.  (See  Contracts.)  As  to 
Mortgages  of  and  Liens  on  Eeal 
Property  in  another  country,  604. 
Respecting  Bills  of  Exchange,  686. 
(See  Bills  of  Exchange.)  Effect 
given  by,  to  Judgments  of  Foreign 
Tribunals,  764.  (See  Sentence.) 
Law  of,  as  to  Foreign  Judg- 
ments, 762-764.  Criminal  Law 
of,  respecting  Foreigners  and 
Offences  at  Sea,  &c.,  799.  (See 
Injuries.) 


Evidence,  Courts  of  one  country 
adopting  rules  of  evidence  of 
another  country  in  the  case  of 
Foreigners,  710,  736,  Judgment  of 
Lord  Brougham,  710.  Commissions 
to  take,  718.  Proof  of  Decree  and 
Judgments,  &c.,  of  Court  of  one 
country  before  Courts  of  another, 
736,  Laws  of  Procedure  and  Evi- 
dence before  Foreign  Tribunals  in 
matters  between  Foreigners,  or 
relating  to  Foreign  Contracts,  &c,, 
ib.  Evidence  Amendment  Act 
(1851),  737.  Rules  as  to  admis- 
sion of,  746 

Exile,  Necessary  Domicil  of,  136 

Expatriation,  American  law  as  to, 
30,  278.     English  law  as  to,  274 

Extinction  of  Obligation,  (See 
Obligations,  Discharge,) 


F. 


Family,  Place  of  Residence  of,  a 
Criterion  of  a  man's  Domicil,  173. 
(See  Domicil.)  Legal  Relations 
arising  from,  23,  286 

Federal  Courts,  United  States,  723 

Flag,  Law  of  the,  564 

Florida,  Law  of,  respecting  Aliens, 
281 

Foreign  Judgments.  (See  Judg- 
ments, Sentence.) 

Foreign  State,  Military  or  Naval 
Officer  stationed  in,  Domicil  of, 
121.  Citizenship  in,  a  criterion 
of  Domicil,  190.  Property  of 
Bankrupt  in,  626.  Right  of 
Assignees  over  ditto,  ib.  (See 
Bankruptcy.)  Commission  to,  to 
examine  witnesses,  718 

Foreigner,  Jurisdiction  over,  of 
State  within  which  he  is,  2. 
Rights  and  Privileges  of,  in  For- 
eign Country,  ib.  Consent  of 
States  to  adopt  certain  Rules  of 
Law  respecting  Individual  For- 
eigners commorant  within  limits 
of  their  territory,  4.  Practice  of 
England  as  to  Treatment  of,  11. 
Practice  of  Courts  of  Justice,  in 
Application  of  Law  to,  ib.  How 
he  becomes  subject  to  Laws  of 
another  State.  (See  Comity.) 
Domicil  and  Origin  of,  25.    What 
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Law  governs  Jural  Relations  of, 
243.  The  Jus  Personarum  of,  tb. 
Status  of,  258,  285.  Marriage 
of,  286.  [See  Marriage.)  Matri- 
monial Courts,  open  to,  359.  Di- 
vorce of,  360.  {See  Divorce.)  Ap- 
pointment of,  as  Guardian,  419. 
Acquisition  and  Alienation  of 
Property  by,  443.  Assignee  of 
a  Patent  granted  in  another 
Country,  454.  His  right  to  make 
or  counterfeit  the  subjects  of  a 
Patent  granted  by  a  Foreign 
State,  455.  To  use  Trade  Mark 
of  a  Foreign  Manufacturer,  ih. 
Contracts  made  by  or  with.  {See 
Contracts,  Obligations,  &c.)  Ad- 
ministration of  International  Jus- 
tice in  the  Case  of,  718.  Civil 
Jurisdiction  to  which  he  may 
have  resource  or  be  amenable,  ih. 
How  Commission  to  be  directed,  ib. 
Contentious  Jurisdiction,  Cases  of, 
721.  What  is  the  Forum  Com- 
petens,  ib.  Law  of  United  States 
of  America  as  to,  723.  Where 
Foreigner  is  Plaintiff,  724.  Where 
Foreigner  is  Defendant,  ib.  Where 
both  parties  are  Foreigners,  725. 
Peculiar  Law  of  France  respecting, 
726.  Law  of  England  respecting, 
729.  Giving  Security  for  Costs 
by,  732.  Cases  concerning  Im- 
moveable Property,  733.  Peculiar 
status  of  Ambassadors,  ib.  In- 
junctions of  English  Courts  of 
Equity  in  favour  of,  790.  Offences 
and  Injuries  committed  by  or 
against,  at  home,  or  abroad ; 
Criminal  Law  affecting,  and  Juris- 
diction over,  by  Foreign  Tribunals, 
795.     (See  Injuries.) 

Foundling,  Domicil  of,  93 

France,  Doctrines  of,  respecting 
application  of  Law  of  Domicil 
and  Origin,  30.  Cases  decided  in, 
upon  the  Domicil  of  Foreigners, 
230,  242.  Doctrine  of,  as  to 
status  of  Foreigners,  260,  270. 
Law  of,  respecting  Marriage,  294. 
Agreement  of  1884,  respecting 
Marriages  between  the  subjects  of, 
and  English  subjects,  305,  826. 
Effect  of  Marriage  on  Property  of 
Parties,  336.  {See  Property,  &c.) 
Code  of,  respecting  Divorce,  364, 


Law  of,  prohibiting  Divorce,  369. 
{See  Divorce.)  Law  of,  as  to 
Rights  of  property  moveable  and 
immoveable,  448.  Treaty  of,  with 
Belgium  and  the  United  States  as 
to  Trade  Marks,  462.  Recogni- 
tion of  English  Trade  Marks  by, 
461.  Provisions  of  French  Code 
on  the  subject  of  Contracts  and 
Obligations,  503.  On  the  Conflict 
of  Laws  in  relation  to  them,  517, 
534.  On  the  V^alidity,  Nature, 
and  Interpretation  of  Obligations, 
552.  Law  of,  on  the  subject  of 
Bankruptcy,  620,  640.  Com- 
petency of  Tribunals  of,  to 
adjudicate  over  Foreigners,  726, 
733.  Effect  given  by,  to  Judg- 
ments of  Foreign  Tribunals,  761. 
Law  of,  as  to  Foreign  Judgments, 
ib.  Criminal  Law  of,  798.  {See 
Code,  French.) 
Frauds,  Statute  of,  499,  501 


G. 


General  Average,  meaning  of  term, 
668.     {See  Maritime  Law.) 

Georgia,  Law  of,  respecting  Right  of 
Aliens,  281 

Germany,  Law  of,  respecting  Bills 
of  Exchange,  686.  Respecting 
Foreign  Judgments,  760.  Penal 
Code  of,  798.  {See  Prussia,  and 
Code,  Prussian,  and  German.) 

Gretna  Green  Marriages,  289,  290 

Guardian  of  Minor,  Power  of,  to 
change  Domicil  of  Minor,  75. 
Of  Lunatic,  95.  {See  Lunatic.) 
Choice  and  Constitution  of,  416. 
Foreign,  419.  Jurisprudence  of 
Kingdom  of  the  Two  Sicilies,  re- 
specting Foreign  Guardian,  ib. 
Guardian  duly  constituted  should 
be  recognized  by  all  countries,  ib. 
Power  of  Guardian  over  the  Per- 
son of  the  Ward,  ib.  Jurispru- 
dence of  England  and  American 
United  States,  ib.,  420.  Case  of 
Stuarty.  Bute,  4:21.  Guardianship 
by  Nature,  430 ;  by  Socage,  ib.,  for 
Nurture,  431.  Power  of,  over 
Property  of  Ward,  433.  Dis- 
tinction   between  moveable   and 
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immoveable  Property  in  Foreign 
Land,  ib.  Foreign  Guardian  and 
moveable  Property  in  another 
Country,  434.  Power  of,  over  im- 
moveable Property  of  Ward,  435. 
Opinion  of  Savigny,  and  Law  of 
Prussia  respecting  immoveable 
Property  in  Foreign  Land,  435, 
436.  Appointment  of  ancillary 
or  subsidiary  Curators  or  Guar- 
dians, ib.  Obligation  to  under- 
take Office  of,  &c.,  437.  Guardian 
or  Committee  of  Lunatic,  438. 
Guardianship  of  Prodigal,  ib. 
Cases  of  Houston,  Elias,  and 
Gamier,  440,  441 


H. 


Hannen,  Sir  James,  Judgment  of,  in 
Sottomayor  v.  Be  Barros,  320, 
361 ;  in  Firebrace  v.  Firebrace, 
360 

Hardwicke  (Lord  Chancellor),  De- 
cision of,  on  the  question  of  Domi- 
cil,  40 

Heresy,  Incapacity  arising  from,  by 
Domestic  Law,  not  recognised  by 
Foreign  Law,  283 

High  Seas,  Crimes  committed  on 
the,  795,  804 

Holland,  Law  of,  as  to  Domicil  of 
Minor,  87.  As  to  status  of 
Foreigner,  262.  (See  Code, 
Dutch.) 

House  of  Trade,  Place  of,  a  Crite- 
rion of  Domicil,  178.  {See 
Domicil.) 

Husband,  Domicil  of.  {See  Domicil, 
Wife,  Marriage,  &c.)  Authority 
of,  over  Wife,  359.  Naturalisa- 
tion of,  in  Foreign  Country  ;  its 
effect  upon  the  Wife's  rights,  371, 
372 

Hypothecation  of  Lands — Contract 
made  in  one  country  upon  secu- 
rity of  Hypothecation  of  Lands 
lying  in  another  country,  by 
which  Law  to  be  governed,  596, 
598.  Laws  of  England  and  of  the 
United  States  respecting  the, 
597,  604.  Laws  of  Foreign  States 
respectmg  the,  599,  604.  {See 
Mortgage.) 


I. 


Idiot,  Domicil  of,  95 
Illegitimate  Children,  Policy  of 
States  respecting,  405.  Status  of, 
ib.  Rights  which  they  can  claim 
on  one  or  both  Parents,  ib.  Legiti- 
mation of,  by  subsequent  Marriage 
of  Parents — States  allowing  and 
disallowing,  408.  Conflicting  juris- 
prudence of  England  and  Scot- 
land, 409.  Decisions  in  the  House 
of  Lords  on  the  subject,  and  the 
Rights  of  Inheritance,  ib.  Dif- 
ference between  Laws  of  France 
and  England,  412.  Legitimation 
of,  by  authority  of  the  State,  415 
Illinois,  Law  of,  respecting  Foreign 
Companies,  280.  Respecting 
Rights  of  Aliens,  281 
Immoveable  Property.  {See  Pro- 
perty, Domicil,  Succession,  &c.) 
Jurisdiction  of  Foreign  Courts  in 
cases  between  Foreigners  con- 
cerning, 733 
Incorporeal  Rights  and  Chattels, 
Kinds  of,  453.  Rights  of  Patent, 
il).  Copyrights,  456.  Trade 
Marks,  461 
Indiana,  Law  of,  as  to  Contract  for 
services,  279.  Rights  of  Aliens, 
280 
Industrial  Property,  463,  840.     {See 

Property,  Trade  Marks.) 
Infant,  Domicil  of.  {See  Minor.) 
Injunctions,  790,  791 
Injuries,  by  or  against  Foreign- 
ers, where  to  be  redressed,  794. 
Against  Property  or  Person  of  For- 
eigner resident  within  State  of 
offending  party,  795.  By  Subject 
of  one  State,  committed  with- 
in jurisdiction  of  Foreign  State, 
ib.  By  Foreigner  resident  in 
another  State,  but  Offence  com- 
mitted out  of  its  Jurisdiction, 
and  against  Subject  of  a  third 
State,  796.  Obligation  of  State 
to  punish  all  Crimes  committed 
within  its  Jurisdiction,  ib.  Public 
law  of  States  respecting  Injuries 
done  by  or  against  Foreigners, 
797.  Provisions  of  French  Code 
respecting  Offences  by  Frenchmen 
at  home  or  abroad,  798.  Extent 
and  Effect  of  Criminal  Sentence, 
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\\'ithout  the  limits  of  State  pro- 
nouncing it,  798,  799 
English  Criminal  Law,  respecting, 
799.  Exceptions  to  general 
principle,  introduced  by  Statute 
Law,  800.  Injuries  committed 
by  Seamen,  &c.,  out  of  British 
dominions,  but  employed  in 
British  ship,  ih.  On  the  high 
seas,  or  in  Foreign  port  or  har- 
bour, by  British  subjects  or 
others  on  board  British  ships, 
801.  Criminal  prosecution  of 
Foreigners  in  England — mode 
of  empannelling  Jury,  and 
Prisoner's  right  to    challenge, 

801,  802.  Plea  of  ignorance  of 
Law  of  no  avail  to  Foreigner, 

802.  Foreigner  cannot  refuse  to 
give  evidence  or  produce  docu- 
ments on  account  of  so  doing 
criminating  him  abroad,  il). 
Law  of  England  in  accordance 
with  Law  of  America  on 
offences  by  Foreigners,  &c.,  ih. 
Municipal  Laws  can  only  be 
enforced  within  the  circle  in 
whichthey  operate,  803.  Courts 
of  one  country  will  not  execute 
penal  laws  of  another,  il?.  Dis- 
advantages in  certain  cases  of 
confining  the  criminal  Law 
within  territorial  limits,  803, 
804.  {See  Criminal  Law, 
Foreigner.) 

Insolvency.     {See  Bankruptcy.) 

Institutes,  The.     {See  Eoman  Law.) 

Interdicta,  Provisional  measures  of, 

789.     To  prevent  infringement  of 

Eights   of    others,   ih.      Law    of 

France,  790.     To  protect  Goods, 

&c.,  of  a  deceased  Foreigner,  ih. 

Interest  on   Contracts,    express    or 

implied,  577.   What  Law  governs, 

as  to,  ih.  Place  of  making  or  place 

of  performance  of  Contract,  581. 

{See   Obhgations.)      On    Bills  of 

Exchange,  in  what  currency,  and 

at  what  rate  payable,  696.     {See 

Bills  of  Exchange.)    On  Legacies, 

713 

Iowa,  Law  of,  respecting   Foreign 

Corporations,     280.       Respecting 

rights  of  Aliens,  ih. 

Italy,  Code  of.     {See  Code,  Italian.) 

Law  of,  as  to  Domicil  of  Minor,  87. 


As  to  status  of  Foreigners,  263, 
As  to  Foreign  Judgments,  761 


Jenkins  (Sir  Leoline),  Opinion  of, 
on  the  subject  of  Domicil,  39,  62 

Jews,  Incapacities  of,  to  acquire  Real 
Property,  &c.,  284.  Matrimonial 
Courts  of  England  open  to,  360 

Judgment,  Foreign,  756.  Laws  of 
different  States  respecting,  760, 
761.     {See  Sentence.) 

Judicature  Act,  the,  791 

Jm^a  Incorjjoralia.  {See  Incorporeal 
Rights.) 

Jural,  Use  of  term,  7 

Jural  Relations,  when  in  contact 
with  Positive  Laws  and  States,  22. 
Jural  Relations  of  Family,  23  ;  of 
Things  or  Property,  ih.  What 
Law  should  govern,  23,  243 

Jurisdiction.  Of  a  State  over 
Foreigners  within  its  Territory,  2. 
Of  English  Courts  over  Contracts 
and  Obligations,  502.  Voluntary, 
717.  Contentious,  721.  What 
tribunal  should  exercise,  ih.  Over 
Foreigner,  725.  Writ  of  summons 
where  defendant  resident  out  of 
the,  780.  Plaintiff  ordinarily  re- 
sident out  of,  may  be  compelled 
to  give  security  for  costs,  732.  Of 
Foreign  Tribunals  in  cases  of 
Offences  committed  by  or  against 
Subjects  of  another  State,  795, 
805.     {See  Injuries.) 

Jus  Gentium,  Distinction  between, 
and  Jus  inter  Gentes,  1.  {See 
Comity,  &c.) 

Jus  inter  Gentes.    {See  Comity,  &c.) 

Jus  Personarum  of  Foreigner,  243 


K. 


Kansas,  Law  of,  with  respect  to 
Alien  Corporations,  280.  Respect- 
ing Status  of  Aliens,  ih. 

Kentucky,  Law  of,  respecting  rights 
of  Aliens,  280 


Land,  Hypothecation  of,  598 
Legacy,  where  payable,  712.   Duties 
on,  715 
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Legitimacy,  Application  of  Law 
of,  by  England,  as  concerning 
Foreigners  and  Subjects,  269,  408, 
409.  {See  also  Illegitimate  Chil- 
dren.) 
Letter  of  Attorney,  Contract  by 
Agent  in  pursuance  of ;  in  igno- 
rance of,  and  after  death  of  Prin- 
cipal, 570,  571.  {See  Obliga- 
tions.) 
Lex  Domicilii.  {See  Domicil.)  Con- 
sidered with  reference  to  the  ac- 
quisition, &c.,  of  Real  Property  by 
Foreigners,  466,  471 
Lex  Fori.  Considered  as  to  how 
far  governing  Contracts,  695.  To 
decide  how  Foreign  Instruments 
or  Judgments  shall  be  proved, 
736 
Lex  Loci  Contractus.  How  far 
governs  Contracts,  544.  May 
have  a  double  meaning,  ih. 
As  governing  Liens  on  Real  Pro- 
perty, 593.  As  governing  Transfer 
of  Immoveable  Property,  596. 
Considered  with  reference  to  Bills 
of  Exchange,  689 
Lex  Loci  Solutionis.    Considered  as 

governing  Contracts,  694 
Lex  Mercatoria,    650.     {See  Mari- 
time Law,  Marriages,  Obligations, 
&c.) 
Lex  Rei  Sites.     Considered  with  re- 
ference to  the  acquisition,  &c.,  of 
Real  Property  by  Foreigners,  466, 
471.    With  reference  to  Securities 
and  Liens   upon  Real   Property, 
593.     Considered   with  reference 
to  Transfer  of  Real  Property,  596 
Lex  Situs,  Moveable   Property  go- 
verned by,  37,  474 
Liens,  on  moveable  and  immoveable 
Property,  591.     Priority  of  Liens, 
592,  611.     {See  Obligations.)    On 
Real  Property,  596.     Priority  of, 
between  Assignee  of  Obligee,  and 
Creditor  or    Trustee  of   Obligee, 
611 
Limitation  (Statute  of).  Effect  and 
Operation  of,  when  pleaded   in 
bar,   before  a   Foreign   Tribunal, 
753 
Locus  regit  actum,  Rule  of.     Appli- 
cation of  principle  to  Marriages, 
305.     Usage   of  States  in  adopt- 
ing, 509.     Exceptions  to  the  re- 


cognition of,  ih.  Whether  to  be 
found  in  the  Roman  Law,  512. 
Whether  incorporated  in  Modern 
Codes  of  Christian  States,  517. 
By  what  States  adopted,  and  how 
far,  517-523.  Decisions  in  Eng- 
land and  United  States  of 
America  as  to,  521 

Louisiana,  Civil  Code  of,  80.  Law 
of,  respecting  Foreign  Corpora- 
tions, 280.  Respecting  rights  of 
Aliens,  il).  Respecting  effect  of 
Marriage  on  Property  of  Parties, 
338.  {See  Property.)  Decisions 
of  Courts  of,  respecting  Contracts 
made  by  the  Master  of  a  Ship  as 
agent  for  Owner,  672.  {See  Code 
of  Louisiana.) 

Lunatic,  Necessary  Domicil  of,  95, 
98.  Suit  in  the  name  of,  435. 
Committee  of,  438.  {See  Guar- 
dian.) 


M. 


Mahometan  Countries,  Domicil  in, 
213 

Maine,  Law  of,  as  to  Alien  Corpora- 
tions, 280.  As  to  right  of  Aliens 
to  hold  Real  Property,  ih. 

Mansfield,  Lord,  Judgment  of,  in 
Rohinson  v.  Bland,  391 

Maritime  Law,  Laws  and  Rules  of, 
as  affecting  Owners  and  Masters 
of  Ships,  650.  Sources  of,  651. 
Change  of  Property  in  Vessel  on 
Voyage,  652.  Regulations  of 
Merchant  Shipping  Amendment 
Act  adopted  by  Maritime  Nations, 
654.  Case  of  The  Halley,  655, 
754.  Jurisdiction  of  English  Court 
of  Admiralty  in  causes  of  posses- 
sion between  foreigners,  656. 
Rights  and  Powers  of  Master  as 
Agent  of  Owners  to  sell  Ship,  &c., 
or  borrow  Money  on  Bottomry, 
659,  667.  General  Average  in 
case  of  Loss,  668.  General  Powers 
of  Master  by  American  Law,  672. 
Vendor's  right  of  stoppage  of 
goods  in  transitu,  674 

Marriage,  Incestuous  Marriage,  non- 
recognition  of,  by  States  disallow- 
ing, 14.  Contracts  relating  to 
Marriage  governed  by  husband's 
Domicil,     249.      Principles    and 
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Rules  of  Comity  respecting,  286. 
Validity  of,  287.  Formalities  of, 
according  to  the  Law  of  the  Place 
of  celebration,  ib.  Capacity  of 
parties  to  contract,  288.  Differ- 
ence in  the  Laws  and  Judicial 
Decisions  of  different  States  as 
to  the  capacity  of  parties  to 
contract,  ib.  Decisions  in  the 
English  Courts,  289.  Difficulty 
arising  where  a  Christian  State 
and  a  Heathen  Dependency  are 
concerned,  292.  Proofs  requisite 
to  establish  a  foreign  marriage, 
ib.  Marriages  before  British 
Consul,  294.  Law  of  France 
respecting  the  Foreign  Marriage 
of  Frenchmen,  ib.  May  be  per- 
formed by  French  Consul,  &c., 
abroad,  where  both  parties  are 
French,  295  ;  but  not  when  one 
is  a  foreigner,  ib.  Formalities  and 
Conditions  required  by  French 
Law  before  solemnization  of  Mar- 
riage between  French  subjects 
abroad,  ib.  How  far  validity  of 
Marriage  affected  by  omission  of 
such  preliminary  Formalities,  296. 
Opinion  of  Foelix  on  this  sub- 
ject, 297.  Where  non-publicity  or 
clandestinity  proved,  300.  When 
solemnized  abroad  to  escape  pro- 
hibitions of  French  Law,  302. 
When  parties  not  of  the  required 
age,  ib.  Contracted  within  the 
prohibited  degrees  in  France,  ib. 
Impeachment  of,  in  France,  303. 
Registration  of,  in  place  of  Hus- 
band's Domicil,  305.  Between 
British  and  French  subjects, 
agreement  of  1884  respecting, 
ib.^  826.  In  France,  between  For- 
eigners or  between  French  Sub- 
jects and  Foreigners,  305.  Dif- 
ference between  the  Jurispru- 
dence of  the  United  States 
of  America  and  France  re- 
specting Marriage  of  Foreigners, 
308.  Marriages  with  Belgians, 
830.  Two  classes  of  Marriage 
Laws,  309 :  1.  Countries  which 
have  derived  their  laws  of  Mar- 
riage from  the  French  Code,  ib. 
2.  Countries  which  have  derived 
their  Jurisprudence  from  another 
source,  ib.      Law  of  Italy  with 


respect  to  Foreign  Marriages,  310. 
Of  Wurtemberg,  306  ;  of  Bavaria, 
ib.  General  remarks  on  Validity  of, 
310.  With  respect  to  English 
Subjects  abroad,  312.  Case  of 
Simonin  v.  Mallac,  ib.  Case  of 
Brook  V.  Brook,  317 ;  and  Sotto- 
mayor  v.  Barros,  ib.  Advantage 
of  looking  to  the  lex  loci  con- 
tractus alone  as  to  Validity  of, 
322.  English  Statute  respecting, 
ib.  Parties  to,  may  choose  which 
formalities  to  adopt  —  those  of 
their  Domicil  or  those  legis  loci 
contractus,  324.  Where  forms 
of  the  place  of  Domicil  adopted. 
Marriage  solemnized  abroad  held 
valid,  ib.  Opinion  of  Lord 
Stowell  upon  this  point,  325. 
Opinion  of  Savigny  on  subject  of 
formalities  being  governed  lege 
loci  contractus,  ib.  Polygamous 
Marriages,  ib.  Effects  on  Pro- 
perty of  Wife,  328.  {See 
Property.)  Home  of  Husband 
the  Domicil  of  Wife,  ib.  Effects 
of,  on  Property  of  parties,  329. 
Where  no  express  Contract,  330. 
Where  with  express  Contract,  ib. 
Property  acquired  prior  to  Mar- 
riage, 332.  Property  acquired 
subsequent  to  Marriage,  ib. 
As  to  Contracts  and  Settlements. 
{See  Settlements,  Property,  &c.) 
With  respect  to  Dower,  Jointure. 
{See  Dower,  Jointure.)  Does  a 
change  of  Domicil  affect  the  status 
of  married  parties  1  354.  Effect 
of  Domicil  with  respect  to  Obli- 
gations contracted  by  Wife,  357. 
With  respect  to  gifts  between 
Husband  and  Wife,  ib.  Husband's 
authority  over  Wife,  359.  Matri- 
monial Courts  of  England  open 
to  Foreigners,  ib.  Obligations 
of,  where  enforced,  360.  Disso- 
lution of.     {See  Divorce.) 

Married  Women's  Property  Acts  of 
1870,  1874,  and  1882,  343,  688 

Maryland,  Law  of,  respecting  rights 
of  AHens,  280 

Massachusetts,  Law  of,  respecting 
Foreign  Companies,  280.  Re- 
specting the  rights  of  Aliens,  ib. 

Master  (of  Ship),  Power  of,  as  Agent 
of  Owners,  to  contract  Liabilities 
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on  Bottomry,  or  sell  Vessel,  &c., 
659.  {See  Bottomry.)  His  right 
of  Lien  for  wages,  668  ;  Case  of 
the  Milford,  ib.  General  powers 
of,  by  the  American  Law,  672 

Mediate  Effects  (or  Accidental  Con- 
sequences) of  Contracts  or  Obliga- 
tions, 582.     {See  Obligations.) 

Mercantile  Law  Amendment  Act, 
1856,  502 

Merchant  Accounts,  Effects  of  Con- 
tract, 564,  575.  {See  Contract, 
Obligations,  &c.) 

Merchant  Shipping  Acts,  550,  651, 
652,  654,  770,  771,  800 

Michigan,  Law  of,  respecting  rights 
of  Aliens,  280 

Minnesota,  Law  of,  respecting  Fo- 
reign Companies,  280.  Kespecting 
Stains  of  Aliens,  281 

Minor,  Necessary  Domicil  of,  75.  Of 
the  Legitimate,  unemancipated, 
ib.  Legitimate,  emancipated,  87. 
Illegitimate,  92 

Minors,  Kestrictive  Privileges,  &c., 
relating  to,  285 

Mississippi,  Eight  of  aliens  to  hold 
land  in,  280 

Missouri,  Law  of,  respecting  rights 
of  Aliens,  280 

Mixed  Marriages  between  British 
and  French  subjects,  305 

Mixed  Statutes,  their  Effect,  251 ,  252 

Morier,  Sir  K.,  Letter  of,  as  to  In- 
ternational Sailing  Rules,  654 

Mormons,  Decision  of  Lord  Pen- 
zance as  to  Marriage  of,  326 

Mortgage.  Of  Lands  in  another 
country,  598.  By  what  Law  go- 
verned, the  lex  loci  contractus  or 
the  lex  rei  sites,  ib.  Laws  of 
Foreign  Countries  relative  to,  599. 
Law  of  England  and  United 
States  as  to,  604,  607.  {See 
Hypothecation.) 

Moveable  Property.  (See  Property, 
Domicil,  Succession.) 


N. 


Napier,  Lord,  Letter  of,  stating  the 
Law  of  Domicil  and  Naturalisation 
in  Russia,  1864,  152 

Napoleon,  Code.  {See  Code,  French 
Civil.) 


Naturalization,  English  Act  of 
(1870),  272.  Effect  of,  with  re- 
spect to  Divorce  by  Foreign  Tri- 
bunal, 371.     {See  Divorce.) 

Nebraska,  Law  of,  as  to  Foreign 
Companies,  280.  Status  of  Aliens, 
282 

Netherlands  (The).  {See  Code, 
Dutch.) 

Nevada,  Right  of  resident  aliens  to 
hold  land  in,  281 

New  Hampshire,  Law  of,  as  to  Fo- 
reign Companies,  280.  Status  of 
Aliens,  281 

New  Jersey,  Law  of,  respecting 
rights  of  Aliens,  280 

New  York,  Law  of,  as  to  Foreign 
Corporations,  280.  Status  of 
Aliens,  281 

Norway,  Foreign  judgments  in,  761 

Notary  Public,  an  International  Of- 
ficer, 717,  718 

Novells,  The.    {See  Roman  Law.) 


O. 


Obligations.     {See  Contracts.)   Con- 
tracted by  Wife,  how  affected  by 
Husband's  Domicil,  357.     Of  Ma- 
trimony, where  enforced,  360.  {See 
Marriage.)  General  remarks  upon 
Obligations,  476.   Influence  of  the 
Roman  Law   respecting   Law  of, 
480.  Meaning  of,  in  Roman  Law, 
482.  Enforceable  and  not  enforce- 
able, 484.   Kinds  of,  485.  Extract 
from   Dictionary  of   Roman  and 
Greek      Antiquities,      respecting 
Roman   Law  as  to,   487.    As  to 
Contracts.     {See  Contracts.)    Ef- 
fect and  operation  of,  491.  Sources 
of,  495.     English  Law  considers 
them  under  the  category  of  Con- 
tracts, 496-503.     Designations  of 
by  the  French  Code,  503.     State- 
ments in  the  Italian,  Dutch,  and 
Prussian  Codes  as  to,  504,  505 
Form  and  substance  of,  by  what 
Law  governed,  507.     Adoption 
of  nile  locus  regit  actum,  509. 
Provisions  in   Modern   Foreign 
Codes  respecting,  517.     Seat  of 
the  Obligation,  526.     To    what 
Jurisdiction  subject,  527.  What 
local  Law  applicable  to  it,  ib. 
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General  Doctrine  of  the  Eoman 
Law  as  to  place  or  seat  of  Obli- 
gation, 528,      Doctrine   of  the 
Eoman  Law  relative  to  a  Con- 
flict of  Laws  upon  this  subject, 
530.       Provisions     of    Modern 
(Foreign)  Codes  on  the  subject 
of  Conflict  of  Laws,  respecting 
Obligations,  534-537.  Decisions 
of   English  and  American  Tri- 
bunals as  to  Conflict  of  Laws 
respecting    substance    of,   538. 
General   Law    relating    to,  ih. 
Facts  which  found  a  legal  right, 
539.     Principles  of  Comity  go- 
verning the  Validity  and  Nature 
of  Foreign  Contracts  or  Obliga- 
tion,   543.       Interpretation    of 
Obligation,  550.  Contract  made 
in  transitu  between  two   For- 
eigners  of    same  country,  but 
commorant  in  another  country, 
557.       Foreigner      contracting 
with  a  Native,  558.     Place  of 
Performance  of  Contract,  559. 
Cases  of  carriage  of  goods  by 
sea,  decided  in  some  instances 
by    the   *'  Law    of   the    Flag," 
563 ;    English    and     American 
judgments  upon,  ih.  Immediate 
effects  of  Contract,  564.     As  to 
Merchant  Accounts,  ih.     Effect 
of  Agency,  565.     Contracts  en- 
tered into  by  Correspondence, 
565.     Propositions  of  the  Uni- 
ted    States    of    America    re- 
specting the  governing  Law  of 
Contract,  568.     Katification  of 
Contract  made  by  Agent  with- 
out   Orders,   569.     Acceptance 
by  a  Person  in  one  Country  of 
Bill  of   Exchange  drawn  upon 
him    in    another    Country,    ih. 
Letter  of  Attorney,  Contract  or 
Sale  by  agent  in  pursuance  of — 
in  ignorance  of  and  after  death 
of  Principal,  570,  571.  Opinions 
of   Savigny    on    Contracts    by 
Correspondence  or  Agency,  572. 
Other  immediate  effects  of  Con- 
tract, 575.     Interest  upon  or  in 
consequence  of  omission  or  fail- 
ure in  Contract,  577.     Law  of 
which    cctontry    governs — that 
where  Contract  made,  or  where 
performed,  ih.     Mediate  effects 


or  accidental  consequences  of, 
582.  Damages  for  nonf ulfilment 
or  delay  in  performance  of 
Contract,  683.  {See  Damages.) 
For  injury  to  Property,  or  ex 
delicto,  ih.  {See  Injuries.)  Eate 
of  damages,  583,  584.  Value  of 
Currency,  by  which  debt  or 
damages  should  be  paid,  584. 
Depreciation  in  value  of  Cur- 
rency between  time  of  Contract 
and  time  of  payment,  586-591. 
Collateral  incidents  arising  by 
operation  of  Law,  591 ;  by  act 
of  Parties,  ih.  Liens  on  move- 
able and  immoveable  Property, 
592.  Priority  of  Liens,  593. 
Where  conflict  between  rights 
acquired  lege  loci  contractus, 
andrights  acquired  lege  fori,  the 
former  yield  to  the  latter,  594, 
Liability  of  Partners  and  Part 
Owners,  595. 
Transferor  Assignment  of,  611.  By 
Act  of  Obligee,  rZ*.  By  operation 
of  Law  upon  Property  of  Ob- 
ligee, 614,  615.  {See  Bank- 
ruptcy.) 
Discharge  or  extinction  of,  by  what 
means,  628.  Modes  of  Dis- 
charge, 629.  What  Law  governs 
the  Validity  of,  630.  Form  of 
Discharge,  634.  Executed  in 
different  country  from  that  in 
which  Obligation  contracted, 
635.  Effect  of  Discharge  on 
Eeal  Property,  636.  Where  by 
the  consent  or  voluntary  act  of 
both  Parties,  637.  Discharge 
without  consent  of  Obligee,  but 
by  operation  of  Law,  638 ; 
Effect  of  Cessio  honorum  under 
old  Eoman  Law,  ih.  By  Cer- 
tificate of  Bankruptcy,  641  ; 
Effect  of  Bankruptcy  as  a  bar  to 
action  for  debt,  brought  in  a 
Foreign  Country,  642.  Dis- 
charge by  Prescription,  ih.  Dis- 
charge by  tender  and  refusal, 
648  ;  upon  Bills  of  Exchange, 
&c.  {See  Bills  of  Exchange.) 
Obligee,  Transfer  of  Obligation  by, 
611.  Assignee  of,  his  right  to 
priority  of  Lien,  612.  Creditor 
or  Trustee  of,  Priority  of  Lien  of, 
614 
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Obligor,  Bankruptcy  of,  615 

Ohio,  Law  of,  respecting  rights  of 

Aliens,  280 
Ordonnanoe  de  la  Marme,  665 
Oregon,  Law  of,  as  to  Foreign  Cor- 
porations, 280.  Chinese  Aliens, 
281 
Origin,  Definition  of,  25.  Its  ap- 
plication respecting  Status  of  In- 
dividuals, ih.  As  applied  by  the 
Roman  Law,  27.  Obligations  and 
Ties  on  Individuals  arising  from, 
ih.  What  determines  personal 
law  to  which  individuals  are  sub- 
ject, origin  or  domicil,  30.  Doc- 
trines of  France  and  England 
respecting,  ih.,  31.  Not  changed 
by  residence  in  house  of  Ambassa- 
dor abroad,  or  within  lines  of  an 
Army  quartered  abroad,  133. 
Place  of,  155.  Change  of  Domicil 
of,  ih.  {See  Domicil.)  Whether 
law  of,  governs  Personal  Status  of 
Individual,  258 


Parents,  Rights  and  Powers  of,  over 
the  person  of  the  Child,  398.  Prac- 
tice of  Continental  States,  ih. ; 
Law  of  England  respecting 
Authority  of  Foreign  Parent  over 
Child  in  England,  399.  Rights 
and  Powers  of,  over  Property  of 
Child,  398.  As  affecting  moveable 
and  immoveable  Property,  401. 
Opinions  of  Continental  Jurists  as 
to,  ib. ;  of  English  Courts,  ih. 
Power  of  contracting  to  legiti- 
matise  Children  born  out  of 
wedlock,  412 

Paris,  Convention  of,  1883,  for  pro- 
tection of  Industrial  Property, 
455,  463 

Partnership.  Liability  of  Partners, 
595.  Double — Rights  of  Creditors 
to  double  proof,  625.  Alteration 
of  English  Law  as  to,  625.  {See 
Bankruptcy.) 

Patent  Rights.  Granted  by  Sovereign, 
454.  May  be  assigned,  ih.  Grant 
of  licences  to  use,  ih.  Right  of 
Foreigner  to  be  As<?ignee  of 
Patent,  ih.  Do  not  extend  beyond 
territorial  limits  of  State  granting 


them,  455.  Not  recognized  by 
Foreign  State,  ih.  Frenchmen 
making  or  counterfeiting  subjects 
of  a  Patent  granted  by  a  Foreign 
State,  ih.  Frenchmen  using  stamp 
or  goods  mark  of  Foreign  Manu- 
facturer, ih.  Convention  of  Paris 
respecting,  455,  463.  Provisional 
measures  of  Law  for  preventing 
Infringement  of,  762 

Pennsylvania,  Right  of  aliens  to 
hold  land  in,  280 

Penzance,  Lord,  Decision  of  respect- 
ing Marriage  between  Mormons, 
326 

Performance,  Place  of.  {See  Con- 
tracts, Obligations.) 

Personal  Stattis.  What  Law  shall 
govern,  258  ;  How  determinable, 
259 

Personal  Statutes,  247.  (See  Sta- 
tutes.) 

Phillimore,  Sir  R.,  Judgment  of,  in 
Sottomayor  v.  De  Barros,  318  ; 
in  Le  Sueur  v.  Le  Sueur,  377  ;  in 
The  Halley,  655,  754 

Pilotage.  English  and  American 
decisions  respecting,  655,  755 

Piracy  of  Foreign  Trade  Marks,  461 

Polygamous  Marriages,  323 

Pontoise,  Decision  of  Tribunal  of,  in 
a  case  of  a  Frenchman  married 
in  Louisiana,  305 

Portugal,  Law  of,  as  to  Foreign 
Judgments,  760 

Prescription,  (^ee  Obligations.)  Laws 
of  different  Countries  relating  to, 
642.  Discharge  of  Obligations  by, 
ih.  Law  of  which  Country 
governs  the  operation  of,  when 
Obligation  created  in  one  Country, 
but  sought  to  be  enforced  in 
another,  643.  Various  systems 
adopted,  647 

Prisoner,  Domicil  of,  135 

Probate,  English  Court  of,  709. 
Duty  on,  715 

Procedure  (Law  of).  In  Foreign 
Courts,  where  Foreign  Court  ad- 
judicating in  matters  connected 
with  or  between  Subjects  of 
another  State,  735.  Rules  of 
Evidence  to  be  adopted,  736.  Proof 
of  Foreign  Law,  ih.  When  Pre- 
scription or  Statute  of  Limitation 
pleaded,     753.       Priorities     and 
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Privileges  of  Creditors  in  distri- 
bution of  Assets,  &c.,  753 
Property,  Jural  Kelations  arising 
from,  23.  Laws  relating  to  move- 
able and  immoveable  Property,  as 
afEected  by  Domicil,  36,  711.  {See 
Domicil.)  Possession  of  Real 
Estate,  a  criterion  of  Domicil, 
198.  {See  Domicil.)  Effect  of 
Marriage  upon  Property  (real  and 
personal)  of  Wife,  328.  Questions 
of  Law  arising  upon,  considered, 
329.  Where  Marriage  without 
any  express  Contract  as  to  pro- 
perty, 330.  Where  with  express 
Contract,  330,  337.  Property  ac- 
quired before  Marriage,  330.  Pro- 
perty acquired  after  Marriage, 
331.  How  affected  by  Husband's 
change  of  Domicil,  ib.  Effect  of 
change  of  Domicil  on  immoveable 
Property,  336.  Law  of  France, 
ib.  Law  of  United  States  of 
America,  338 ;  of  Louisiana,  ih.  ; 
of  England,  341.  As  to  Chattels 
Real,  342  ;  Real  Property,  ih.  Law 
as  to,  modified  by  Married 
Women's  Property  Acts,  343. 
Means  of  providing  for  Wife  out 
of  Husband's  Real  Estate,  344  ;  by 
Dower,  ih. ;  by  Jointure  or  Settle- 
ment, ih. 

Property  of  Children,  Rights  and 
Power  of  Parents  over,  400.  {See 
Parents.)  Powers  of  Guardian 
over  Property  of  Ward,  433 
Rights  relating  to,  443.  Rights  to 
specific  things,  ih.  Respecting 
moveable  and  immoveable  Pro- 
perty, ih.  Acquisition  and 
Alienation  of,  by  Foreigners,  ih. 
Distinction  \>etwe&nmohilia  and 
persona  in  Foreign  Law,  and 
personalty  and  personin  English 
Law,  444.  Kinds  of  personal 
Property — Chattels  Real  and 
Chattels  Personal,  ih.  Roman 
Law  as  to  moveable  Property, 
445.  Scotch  Law  relating  to 
Property,  447.  Biens,  meuhles 
and  immeuhles,  according  to  the 
French,  448.  Distinction  be- 
tween moveable  and  immove- 
able, according  to  Foreign 
Codes,  449.  Jtira  Incorjwralia, 
or  Incorporeal  Rights  and  Chat- 


tels, 453.     Industrial,  Conven- 
tion of  Paris  for  protection  of 
(1883),  455,  463. 
Capacity  of  Foreigners  to  acquire 
or    to    ahenate,    464.       What 
Law  governs,  summary  of  the 
opinions  of  Jurists,  465 
Form  and  manner  of  Acquisition 
and  Alienation,  466.  What  Law 
governs — opinions   of    Jv^rists, 
ih.     Opinion  of  Savigny  as  to 
the  lex  rei  sites  governing  both 
moveable  and  immoveable  Pro- 
perty, 467.     Priority  of  Liens, 
593.     Where   Conflict  between 
rights   acquired   lege   loci    con- 
tractus and  rights  acquired  lege 
fori,   the  former   yield   to  the 
latter,    594.      The    two    Laws 
considered  with  reference  to  the 
transfer  of  Real  Property,  596  ; 
the  like  with  reference  to  Liens 
and  securities  upon  Real  Pro- 
perty, 598.      Hypothecation  or 
Mortgage  of  Real  Property  situ- 
ate   in    Foreign    Country,    ih. 
{See  Hypothecation,  Mortgage.) 
Effect  of  Bankruptcy  upon,  and 
Rights  of  Assignees,  615.     In- 
terpretation    of    term     under 
Bankruptcy  Act,   626.      Effect 
of    Discharge    of     Obligation, 
given  in  and  according  to  the 
form  valid  in  Foreign  Country, 
upon,  636.  Stoppage  and  Seizure 
of,  in  transitu,  674.  Rights  rela- 
ting to  Succession  to,  701.   {See 
Succession.)   Administration  of 
Justice  to  Foreigners  in  Suits 
and  matters  relating  to  ;  rules 
of  Law  and  mode  of  Procedure, 
717.     Jurisdiction    of   Foreign 
Courts     in      cases      between 
Foreigners,   concerning  move- 
able or  immoveable   Property, 
724.     {See  Foreigner.) 
Prussia,  Law  of,  respecting  the  jS^to^MS 
of  Foreigners,  &c.,  262.    Code  of, 
respecting    Divorce,    363.      {See 
Divorce.)    Practice  of,   with  re- 
spect to  Guardianship  of  Wards, 
436.     Code    of,    respecting    Con- 
tracts   and  Obligations,  and  the 
Conflict    of     Laws     in     relation 
thereto,  518,  534,  601.   {See  Code, 
Prussian.) 
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Eeal   Estate,   Possession   of,  a  cri- 
terion of  Domicil,  198.     Law  of 
the    United     States    to    restrict 
ownership  of,  282.    {See  Domicil.) 
Real    Statutes,    Their    effect,    247. 

{See  Statutes.) 
RecMsverhdltnus,  Meaning  of  term,  8 
Redesdale,  Lord,   Speech  of,  on  the 

Strathviore  Peerage  Case,  117 
Registration  of  Marriage,  solemnized 

abroad,  305.     {See  Marriage.) 
Regulations    for  Preventing   Colli- 
sions at  Sea,  654 
Reprisals,  Withholding  of  Rights  of 
Foreigner  within  another  State,  a 
just  cause  of,  2 
Revcndication^  or  Right  of  Vendor 
to  retake  possession  of  Property- 
sold,  674 
Rhode  Island,   Law  of,   respecting 

rights  of  Aliens,  280 
Rights    relating  to   Property,   443. 

{See  Property,  &c.) 
Roman  Law.  On  the  subject  of 
Origo  or  Origin,  25.  On  Domicil, 
33.  Definition  of  Domicil,  42. 
On  Divorce,  381.  On  Property, 
Moveable  and  Immoveable,  445. 
On  Obhgations,  480,  482,  528,  530. 
On  Contracts,  488.  Whether  rule 
of  locus  reqit  actum  has  its  rise  in, 
512.  On  Hypothecation,  598,  599. 
On  the  Discharge  of  Obligation, 
638.  On  Shipowner's  liability  for 
acts  and  obligations  of  Master, 
656,  657.  On  the  stoppage  of 
goods  in  transitu,  674 
Roman  Law,  References  to —  Page 
Digest,  Lib.  I.  t.  i.  s.  1  27 

I.  t.  i.  s.  5      478,  726 
1. 1.  v.  s.  19  407 

I.  t.  V.  s.  25  767 

1. 1.  ix.  s.  11    34,  131 
I.  t.  XV.  s.  1  1 

I.  t.  xvi.  s.  19        476 
I  t.  xvi.  s.  108  8 

I.  t.  xvii.  s.  34       532 
II.  t.  i.  s.  20  9 

II.  t.  iv.  s.  5  407 

II.  t.  xiv.  488 

II.  t.  xiv.  ss.  1,  3     490 
II.  t.  xiv.  s.  2  566 

II.  t.  xiv.  ss.  5,  6, 7 

488,  491 


Roman  Law  {continued')  : —       Page 

Digest,  Lib.  II.  t.  xiv.  s.  27        540 

II.  t.  xiv.  s.  39        556 

II.  t.  xiv.  s.  52        484 

II.  t.  XV.  629 

II.  t.  XV.  s.  8  34 

IV.  t.  vi.  s.  28  34 

IV.  t.  ix.  657 

V.  t.  i.  34,  552 

V.  t.  i.  s.  38  529 

„  V.  t.  i.  s.  65      71,  256 

V.  t.  iii.  s.  50  702 

„         XII.  t.  i.  s.  22  530 

XIII.  t.  iii.  s.  4  530 

XIII.  t.  vii.  s.  27         484 

XIV.  t.  i.  657,  664 
XIV.  t.  ii.  s.  1  669 

„         XIV.  t.  iii.  s.  3  657 

„     XVIII.  t.  i.  s.  21  556 

XIX.  t.  i.  s.  11  540 

XIX.  t.i.  s.  17  446 

XIX.  t.  V.  ss.  5,  4        540 

XIX.  t.  V.  s.  15  492 

XX.  t.  i.  s.  32  447 

XX.  t.  ii.  599 

XXI.  t.  i.  s.  31  552 

XXI.  t.  ii.  s.  6    256, 

513,  532, 

552,  555 
„  XXIL  t.  1.  513,  545,  578 
„      XXIL  t.  V.  s.  3  256 

„    XXIII.  t.  ii.  s.  5       34,  328 
„    XXIII.  t.  vi.  &c.  256 

„     XXIV.  t.  i.  ss.  1,  3  358 

„     XXVI.  t.  V.  34 

„   XXVII.  t.ii.  92 

„   XXVIL  t.  ii.  ss.  80,  46      34 
„  XXVIL  t.  iii.  s.  21  484 

„  XXVIII.  t.  V.  s.  35  445 

„       XXX.  t.  i.  s.  47  529 

„  XXXIII.  t.  1.  s.  1  529 

„  XXXIV.  t.  V.  s.  26  556 

„     XXXV.  t.i.  s.  71,  s.  2    102 
XL.  t.  V.  s.  28  34 

XLI.  t.  i.  ss.  34,  61    702 
XLIL  t.  iii.  638,  639 

„       XLIL  t.  V.  ss.  1,  2,  3  533 
„       XLIL  t.  vii.  639 

„     XLIII.  t.  V.  s.  3  578 

„      XLIV.  t.  vii.  s.  1  492 

XLV.  t.  i.  494,  556 

„      XLVI.  t.  ii.  629 

„      XLVI.  t.  vii.  488 

„      XLVI.  t.  vii.  s.  1  492 

„      XLVI.  t.  vii.  s.  3  482 

„      XLVI.  t.  vii.  s.  21  256,  533 
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Roman  Law  (conUmied)  : —       Page 

Bfffest,  Lib.  XLVI.  t.  vii.  s.  52       485 

„      XLVI.  t.  iv.  256,  629 

„    XLVII.  t.  X.  s.  V.  34 

„  L.  t.  i.  34 

„  L.  t.  i.  ss.  3,  4  88 

L.  t.  i.  s.  9    143,  92,  155 

L.  t.  i.  s.  20  42,  149 

L.  t.  i.  s.  22  103 

L.  t.  i.  ss.  22,  32  61 

L.  t.  i.  s.  23        103,  121 

L.  t.  i.  s.  27    42,  54,  102 

L.  t.  i.  s.  31        103,  149 

L.  t.  i.  s.  34  149 

„  L.  t.  i.  s.  38  61 

„  L.  t.  i.  s.  5  47 

L.  t.  xvi.  s.  11  486 

„  L.  t.  xvi.  s.  24  701 

„  L.  t.  xvi.  ss.  190,  239  34 

„  L.  t.  xvi.  s.  203  42 

„  L.  t.  xvii.  s.  34  513 

551,  564,  555 

„  L.  t.  xvii.  s.  172         556 

„  L.  t.  xxii.  s.  3  133 

„  L.  t.  xxvii.  s.  3  136 

Code,  Lib.  1.  t.  i.  248 

II.  t.  iii.  s.  6  13 

11.  t.  iii.  s.  20  474 

„         n.  t.  iii.  s.  21  492 

„         II.  t.  iv.  629 

„       in.  t.  xix.  s.  3  468 

„       IV.  t.  ii.  256 

IV.  t.  X.  488 

V.  t.  iv.  s.  14  381 

„       VL  t.  xxii.  s.  9  514 

VI.  t.  xxiii.  s.  30    34,  514 

„       VI.  t.  xxxii.  s.  2  256,  515 

VL  t.  Ixi.  s.  1  400 

„     VIL  t.  v.  s.  6  5 

„     VII.  t.  xxxii.  34 

„   VIII.  t.  xxxix.  s.  2  381 

„   VIII.  t.  xliii.  s.  9  648 

„   VIIL  t.  xlix.  s.  I  515 

X.  t.  xxxi.  s.  36  68 

X.  t.  xxxix.     33,  34, 

61,  94,  149 
„        X.  t.  xxxix.  s.  7     27, 

42,  102 
„     XII.  t.  xiii-  61 

Institutes,  Lib.  I.  t.  ii.  s.  2  478 

„         I.  t.  xiii.  (detutelis)  418 
„         I.  t.  xiv.  (qui   test, 
tutores  dari  pos- 
sunt)  .         .418 

„         I.   t,  XV.  (de  legit. 

agnat.  tutel^)  418 

VOL.  IV.  3 


Roman  Law  {continued)  : —  Page 
Institutes,  Lib.  I.  t.  xvii.  (de 

legit,  patron,  tutela)  418 
„         I.  t.  xix.  (de  fiducia- 

ria  tutelii)  418 
„         1. 1.  XX.  (de  Atiliano 

tutore)  417,  418 
„         I.  t,  xxi.  xxii.  xxiii. 

xxiv.  XXV,  xxvi.  418 
„      II.  t.  ix.  ss.  1,  2  400 

„      IL  t.  X.  701 

„     IIL  t.  xiii.  482 

„     III.  t.  xiii.  s.  2,  xiv.  xv. 

xxi.  xxii.  492 
„     III.  t.  xiv.  XV.  xvi.  488 

„     IIL  t.  XV.  494 

„     III.  t.  xvi.  483 

„     III.  t.  xxi.  494 

„     III.  t.  xxix.  629 

„     IV.  t.  vi.  599,  639 

„     IV.  t.  vii.  s.  2  657 

Novells,   Ixix.  468 

„         cxii.  c.  ii.  724 

„         cxvii.  c.  viii.  381 

„        cxxxiv.  c.  X.  381 

„        cxl.  381 

Russia,  Law  of  ;  Domicil  and  Natu- 
ralisation (1864),  152.  Statiis  of 
Foreigners,  &c.,  264.  Form  of 
legal  instruments,  521.  Foreign 
Judgments,  761 


Sardinia,  Law  of,  respecting  Domicil, 
288.  Respecting  status  of  Fo- 
reigner, 630.  Respecting  Foreign 
Judgments,  764.  {See  Code,  Sar- 
dinian. ) 

Scotland,  Law  of,  respecting  Di- 
vorce, 365,  367,  373.  Law  of,  as 
to  Property  and  Succession,  447 

Sea,  Collisions  at.  Regulations  for 
Prevention  of,  654.  Crimes  com- 
mitted at,  795,  801,  804 

Selborne,  Lord,  on  the  Subject  of 
Domicil,  37.  Judgment  of,  in 
Ewing  v.  Orr  Ewing,  9 

Sentence  (or  Judgment),  Foreign— 
Of  Divorce,  361.  What  Law 
Foreign  State  should  apply,  362. 
Recognition  of,  by  other  States, 
380.  {See  Divorce,  &:c.)  Proof 
of  Foreign  Judgment  or  Decree 
before  Foreign  Tribunal,  736. 
English  Statute  as  to  the  proof  of, 


866 
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in  English  Courts,  739.  Practice 
of  Comity  respecting,  756.  Effect 
given  to,  by  Tribunals  of  another 
State,  758.  Practice  of  Foreign 
States  respecting  reception  of,  ih. 
Forms  and  manner  of  executing, 
759.  As  to  impeaching  Foreign 
Judgments  upon  the  merits,  756. 
When  pleaded  in  bar  to  Suit  in  Eng- 
lish Court,  770,  771.  Important 
Case  inEnglish  Court  of  Exchequer 
upon  an  award  of  two  French 
Arbitrators,  il).  Effect  given  to, 
by  Courts  of  United  States, 
777.  Nature  and  effect  of  Judg- 
ments in  rem,  and  as  affecting 
status,  778 

Settlement  (Marriage).  {See  Mar- 
riage Contract.)  Law  of  England 
relating  to,  344.  Property  not  in- 
cluded in  Settlement,  350 

Ship.  Property  or  Ownership  in, 
changed  in  ti'ansitu — effect  of, 
on  Purchaser,  «fec.,  in  Foreign 
Country  from  Master  without 
knowledge,  652.  English  Eules 
of  Navigation  not  applied  to 
Foreign  Ship,  653.  Collision  of, 
at  Sea,  653,  654.  Limitation  of 
Owner's  Liability,  657.  Value  of, 
in  England  per  ton,  658.  Con- 
tract of  Master  of,  659.  Bottomry 
Bond  on,  ib.  General  Average 
in  case  of  loss,  668.  Eight  of 
stoppage  in  transitu  when  Fo- 
reigners are  concerned,  675 

Slavery,  Incapacity  arising  from  a 
state  of,  284 

Socage,  Guardians  by,  Appointment 
and  Powers  of,  over  Ward,  430 

Spain,  Law  of,  as  to  Foreign  Judg- 
ments, 760 

Status  of  Foreigners,  243,  272 

Statics  (Personal).  What  Law  shall 
govern,  258.  How  determinable, 
259.  Whether  by  Law  of  Domicil, 
ih.  Collision  of  Laws,  260.  Laws 
applied  by  various  European  Coun- 
tries, as  to,  ib.  Doctrine  which  pre- 
vails in  England  and  the  United 
States  as  to,  264.  Discrepancies  be- 
tween English  and  Continental 
Law,  265.  Alteration  of  the  English 
and  American  Law  as  to,  272. 
English  Naturalization  Act,  ib. 
Limitations  which  prevail  as  to 


the  Foreign  and  English  Law 
respecting  the  recognition  of 
Foreign  Personal  Status,  282.  As 
affected  by  Marriage.  {See  Mar- 
riage, &c.)  Of  married  parties, 
how  affected  by  change  of  Domi- 
cil, 354 

Statute  of  Distributions,  714 

Statute  of  Frauds,  Operation  of,  as 
to  Contracts  and  Obligations. 
499,  501.     (See  Contracts.) 

Statute  of  Limitations,  Effect  of,  as 
Discharge  of  Obligation.  {See 
Obligations,  Prescription.) 

Statute  of  Uses,  344. 

Statutes.  The  positive  Law  of 
States,  247.  Of  three  kinds, 
Personal,  real,  mixed,  ib.  251. 
Opinion  of  Bartolus,  248.  Affect- 
ing Contracts — Statiitum  of  place 
of  Contracts  to  be  applied,  249. 
Affecting  Testaments,  ib.  The 
capacity  to  make  a  Will,  ih.  The 
right  to  things,  ih.  Prohibiting 
individual  doing  certain  things, 
250.  Follow  individuals  into  a 
Foreign  State  when favo7'abile,  ih.; 
but  not  when  odiosum,  ib.  Con- 
ferring capacity,  ib.  As  to  suc- 
cession ah  intestate,  ib.  .Opinions 
of  modern  Jurists  on  different 
classes  of  Statutes,  252.  Personal. 
{See  Status.) 

Statutes,    List    of,    repeered 
TO  :— 
25  Edw.  III.  Stat.  2  28 

27  Hen.  VIIL  c.  10  345 

33  Hen.  VIIL  c.  28  800 

21  Jac.  I.  c.  3  s.  6  454 

12  Car.  II.  c.  24  432 

7  Anne,  c.  5  28 

7  Anne,  c.  15  732 

8  Anne,  c.  21  457,  459 
4  Geo.  II.  c.  21  28 

12  Geo.  IIL  c.  11  29,  288 

13  Geo.  III.  c.  21  28 
13  Geo.  IIL  c.  63  s.  44  719 
15  Geo.  IIL  c.  53  457 
36  Geo.  IIL  c.  52  50,  715 
41  Geo.  IIL  c.  79                     718 

4  Geo.  IV.  c.  76  288,  322 

4  Geo.  IV.  c.  91  288 

9  Geo.  IV.  c.  19  503 
9  Geo.  IV.  c.  31  800 
1  Will.  IV.  c.  22                     719 

3  &  4  Will.  IV.  c.  70  718 
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Statutes,  List  of,  referred  to  Statutes,  List  op,  referred  to 

(continued)  :—  {continued)  :— 

\  &  4  Will.  IV.  c.  105                   345  46  &  47  Vict.  c.  49                  719 

.  &  6  Will.  IV.  c.  54                     288  46  &  47  Vict.  c.  52          615 

J  &  7  Will.  IV.  c.  85                     288  616  625 


1  Vict.  c.  26  210  46  &  47  Vict.  c.  57         454, 


3&  4  Vict.  0.  106  719 


456,  463 


5  &  6  Vict.  c.  45  457,  460  48  &  49  Vict.  c.  63                  454 

6  &  7  Vict.  c.  90  718  49  &  50  Vict.  c.  3  c.  14           288 
6  &  7  Vict.  c.  94  771,  800  49  &  50  Vict.  c.  27                  432 

6  &  7  Vict.  c.  98  800  49  &  50  Vict.  c.  37                  454 

7  &  8  Vict.  c.  66  28  50  &  51  Vict.  c.  28                  463 
7  &  8  Vict.  c.  81  288  52  Vict.  c.  10          718,  Addenda 

12  &  13  Vict.  c.  68  288  Story  on  the  subject  of  the  personal 

14  &  15  Vict.  c.  99  737,  740  status  of  Foreigners,    265.      On 

15  &  16  Vict.  c.  76  718,  731  Foreign  Marriages,  311.     On  the 

16  &  17  Vict.  c.  51  715  Transfer  of  Property,  474 

17  &  18  Vict.  c.  104  651,  Succession,  Eights  relating  to,  701 

652,  800  What  fomm  has  jurisdiction  over 

18  &  19  Vict.  c.  42  718  whole  question  of— that  of  the 

18  &  19  Vict.  c.  91  770,  771  sittis  or  that  of  the  Domicil,  702. 

19  &  20  Vict.  c.  79  s.  102  626  What  Law  shall  govern  ?  ib. 
19  &  20  Vict.  c.  96  288  As  to  testamentary  succession 
19  &  20  Vict.  c.  97  502  and  succession  ab  'bitestato  ge- 
19  &  20  Vict.  c.  113  719  nerally,  703.  As  to  capacity  of 
19  &  20  Vict.  c.  119  288  Testator,  704.    Form  of  Testa- 

21  &  22  Vict.  c.  93  728  ment,    ib.      Construction    and 

22  Vict.  c.  20  719  interpretation     of    Testaments 

22  &  23  Vict.  c.  63  740  and  Testamentary  Papers,  709 

23  &  24  Vict.  c.  18  288  Succession    ab    intestato.       How 

24  &  25  Vict.  c.  100  800  affected  by  Statutes,  250.  {See 
24  &  25  Vict.  c.  114  226,  Statutes.)      In    the     case    of 

705,  707  Moveable  Property,  709.   What 

24  &  25  Vict.  c.  121  707  Law  shall    govern    as  to,    ib. 

25  &  26  Vict.  c.  63  550,  654  What  portion  of  estate  prima- 

31  &  32  Vict.  c.  61  288  rily  chargeable  with  debt,  715. 

32  &  33  Vict.  c.  62  792  Currency    in    which    Legacies 

32  &  33  Vict.  c.  71  626  payable,  712.     Interest  payable 

33  Vict.  c.  14     29,  31,  58,  61,  on   Legacies,   713.     What  law 

74,  75,  272,  793,  802  should  govern  duties   payable 

33  &  34  Vict.  c.  97  689  on,     715.       Succession      Duty 

33  &  34  Vict.  c.  110  288  Act,  ib. 

34  &  35  Vict.  c.  49  288  Suits,    against    and    between    Fo- 

35  &  36  Vict.  c.  101  288  reigners.     {See  Foreigner,  Juris- 

35  &  36  Vict.  c.  39  61,  diction,  Injuries,  Private.) 

74,  75,  272  Sweden,  Law  of,  as  to  Foreign  Judg- 

36  &  37  Vict.  c.  66  496,  502  ments,  761 

40  &  41  Vict.  c.  57  496  Switzerland,  Law  of,  as  to  Foreign 

41  &  42  Vict.  c.  43  288  Judgments,  761.  Laws  of  Cantons, 
41  &  42  Vict.  c.  67  719,  800  261,  521,  761 

44  Vict.  c.  12  715 

44  &  45  Vict.  c.  41  444  T. 

45  &  46  Vict.  c.  21  343 

45  &  46  Vict.  c.  61  683,  Tender,  Effect  of,  as  Discharge  of 

686,  694,  696  Obligation,    648.      {See    Obliga- 

45  &  46  Vict.  c.  75  343  tions.) 


INDEX. 


Tennessee,  Law  of,  respecting  right 
of  Aliens,  280 

Tenterden's  (Lord)  Act,  preventing 
evasion  of  Statute  of  Frauds, 
respecting  Contracts,  503 

Territories  (United  States),  aliens 
restricted  from  holding  land  in, 
282 

Testamentary  Papers,  Construction 
of,  709. 

Testaments,  How  affected  by 
Statute  Law,  249.  {See  Statutes.) 
Scotch  Law  as  to  at  variance  with 
English,  447.  Prussian  Law  re- 
specting, 508,  519.  Capacity  to 
make,  704.  Form  of,  &c.,  704.  {See 
Succession,  Will.) 

Testator.   {See  Will.) 

Texas,  liaw  of,  respecting  rights  of 
Aliens,  280 

Thurlow  (Lord  Chancellor),  Deci- 
sion of,  on  the  question  of  Domi- 
cil,  40 

Trade  Mark,  Eight  of  Frenchmen 
to  use  that  of  Foreign  Manufac- 
turer, 455.  Piracy  of,  461.  Law 
of  England  and  of  the  United 
States,  ih.  Merchandise  Marks 
Act,  463.  Convention  of  Paris, 
1883,  for  protection  of,  il).,  840 

Transfer  (of  Real  Property),  With 
reference  to  the  lex  loci  con- 
tractus and  the  lex  rei  sitce,  596. 
{See  Property.)  Of  Obligation, 
641.  By  act  of  Obligee,  ih.  By 
operation  of  Law  on  Property  of 
Obligor,  614.  {See  Obligations, 
Bankruptcy.) 

IVansitu,  Stoppage  of  Goods  i?i, 
right  of  Vendor,  674.  Applica- 
tion of  rule  to  cases  in  which 
Foreigners  concerned,  ib. 

Two  Sicilies,  Law  of,  as  to  appoint- 
ment and  power  of  Guardian 
over  Wards  and  others,  419 

U. 

United  States.     {See  America.) 
Uses,  Statute  of,  3i4 


V. 


Vendor,  Ptight  of,  to  take  possession 
of  Property  sold,  while  in  transitu, 
&c.,  674.    Propositions  established 


by  English  Decisions  relative  to, 
675,  677 

Vermont,  Law  of,  respecting  Fo- 
reign Companies,  280.  Respecting 
status  of  Aliens,  281 

Virginia,  Law  of,  respecting  status  of 
Aliens,  280 

Voluntary  Jurisdiction,  717 


W. 

Wages,  Ship's  Master,  Right  of  Lien 
for,  667 

Ward,  Appointment  and  power  of 
Guardian  over  Person  and  Pro- 
perty of,  419 

Washington,  Conventions  of  1871, 
272,  278 

Wensleydale,  Lord,  Judgment  of,  in 
Whitehead  v.  Anderson,  675 

West  Virginia,  Law  of,  respecting 
status  of  Aliens,  280 

Widow,  Domicil  of,  61,  62 

Wife,  Necessary  or  Legal  Domicil  of, 

61.  {See  Domicil.)  When  Widow, 

62.  Divorced  a  mensd  et  tlwro, 

63.  Guardian  of  idiot,  64.  When 
legally  separated  from  Husband, 
65.  When  li\ing  apart  but  not 
legally  separated  from  Husband, 
ih.  Effect  of  Marriage  on  Pro- 
perty of,  329.  {See  Property.) 
Modes  in  England  of  providing 
for,  out  of  Husband's  Real  Estate, 
344.  {See  Property,  Marriage, 
Dower,  &c.)  Status  of,  how  af- 
fected by  Husband's  change  of 
Domicil,  354.  With  respect  to 
Obhgations  contracted  by,  357. 
With  respect  to  Gifts  between 
Husband  and  Wife,  ih.  Authority 
of  Husband  over,  359.  French 
Wife  and  French  Law,  366. 
Naturalization  of  Husband  in 
Foreign  State,  its  effect  upon 
Wife,  371,  372 

Will,  or  Testament,  capacity  to  make 
a,  how  affected  by  Statute  Law 
of  State,  249.  {See  Succession.) 
Capacity  of  Testator  to  make,  what 
law  governs,  703,  704.  Form 
of,  704.  English  Law  amended, 
24  &  25  Vict.  c.  114,  c.  121,  705, 
707.  Testator  changing  his  Do- 
micil after  making  his  Will— must 
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he  make  a  new  Will  ?  707.  Con- 
struction of,  by  what  law  governed, 

708.  Dispositions   contained   in, 

709.  Moveable  and  Immoveable 
Property,  ih.  When  executed 
abroad,  &c.,  cannot  affect  Move- 
able Property  in  England,  except 
by  authority  of  English  Court  of 
Probate,  ih.  As  to  Description  of 
Persons  entitled  to  take  under 
a  particular  denomination,  713. 


{See  Succession.)  Duties  on  Pro- 
bate of  and  letters  of  Administra- 
tion of,  715 

Wisconsin,  Law  of,  respecting  Fo- 
reign Companies,  280.  Respecting 
rights  of  Aliens,  281 

Writ  of  summons,  Form  of,  served 
out  of  Jurisdiction,  731 

Wurtemberg,  Code  of,  respecting 
Obligations,  and  Conflict  of  Laws 
in  relation  thereto,  520 
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Stephen's  New  Commentaries.— 10th  Edition. 

In  4  vols.     8vo.     4/.  4s.  cloth. 

Mr.  SEE JE ANT   STEPHEN'S   NEW   COMMENTAEIES    on 

the  LAWS  OF  ENGLAND,  partly  founded  on  Blackstone.  By  His  Honour 
Judge  Stephen.     The  Tenth  Edition.  1886 

*^*  The  Work  selected  for  the  Intermediate  Examinations  for  Solicitors 

for  1889  and  1890. 

"Our  old  familiar  friend,  Stephen's  many  senses  a  wonderful  and  a  useful 
Commentaries  on  the  Laws  of  England,  hook,  containing,  as  it  does,  something 
comes  to  us  in  a  handsome  hlue  binding,  on  nearly  everything.  The  prej^aration 
in  its  tenth  edition.  The  Editor  is  of  this  edition  has,  we  are  informed  ia  the 
Mr.  Archibald  Brown,  and,  when  we  preface,  been  entrusted  to  that  laborious 
remember  the  amount  of  excellent  work  compiler  and  editor  of  law  books,  Mr. 
this  gentleman  has  done  in  the  literature  Archibald  Brown,  though,  for  some  rea- 
of  the  law,  his  name  is  a  guarantee  that  son,  his  name  does  not  appear  on  the 
nothing  has  been  omitted  which  was  title-page.  Mr.  Brown  has  had  great 
necessary  to  insert  to  bring  Stephen  down  experience  in  this  way,  and  we  are  in- 
to the  date  of  publication.  We  should  clined  to  believe  his  statement  that  he 
have  to  repeat  Mr.  Brown's  preface  if  we  has  paid  sedulous  attention  to  the  wants 
detailed  the  additions  and  amendments  both  of  the  profession  and  of  students." 
which  he  has  made.  All  that  we  need  do  — Law  ^StudoiVs  Journal. 
is  to  assure  the  Profession  that,  having  "  In  the  edition  now  before  us,  we  are 
examined  these  volumes,  we  find  them  all  very  glad  to  find  that  much  more  atten- 
that  could  be  desired,  without  any  appre-  tion  has  been  paid  to  recent  statute  law, 
ciable  increase  in  bulk — a  really  great  rules  of  court,  &c. ;  indeed,  the  work  is 
consideration,  having  regard  to  the  enor-  now  well  up  to  date,  and  no  better  book 
mous  growth  of  statute  and  case  law." —  can  be  placed  in  the  hands  of  a  student 
Law  Tunes.  at  an  early  stage  of  his  legal  career.     We 

"This  well-known  work   being   just  think  great  thanks  are  due  to  the  learned 

now  the   established  subject  for  study  editor,  the  publishers,  and  printer  for  the 

for  the  Solicitors'  Intermediate  Exami-  production  of  a  book  covering  a  great 

nation,    tends,    of    course,   to  its  more  deal  of  ground,  well  up  to  date,  beauti- 

speedy  sale.      Besides,   it  is  indeed  in  fully  printed  and  bound."— Zffw  Ao^e's. 

Mayer's  French  Code  of  Commerce. 

Post  8vo.     95.  cloth. 

THE   EEENCH   CODE   OF   COMMEECE,   as  revised   to  the 

end  of  1886,  and  an  Appendix  containing  later  Statutes  in  connection  therewith, 
rendered  into  English,  with  Explanatory  Notes  and  Copious  Index.  By  Sylvain 
Mayek,  B.A.,  Ph.D.,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1887 

Clifford's  Private  Bill  Legislation. 

In  2  vols.     8vo.     21.  15s.  cloth. 

A   HISTOEY   OF    PEIYATE    BILL    LEGISLATION.      By 

Fbedeeick  Clifford,  of  the  Middle  Temple,  Barrister-at-Law.  1885-1887 

*^*  May  be  had  separately,  Vol.  L.  20s. ;    Vol.  II.  35s.  cloth. 

Saint  on  Registration. 

In  1  vol.     Post  8vo.      10s.  &d.  cloth. 

VOTEES  AND  THEIE  EEGISTEATION :  comprising  the 
Representation  of  the  People  Act,  1884  ;  and  the  I^fg^^t/atjon,  Redistribution 
of  Seats,  and  Medical  Relief  Disqualification  Removal  Acts,  188o.  With  Notes 
and  Index.  By  J.  J.  Heath  Saint,  Esq.,  B.A.,  of  the  Inner  Temple,  Bar- 
rister-at-Law.  .^^. ,.-  ,.x.... 

Saint's  Registration  Cases— 2nd  Edition. 

In  1  vol.,  post  8vo.,  V2s.  cloth, 

A    DIGEST    OF    FAELIAMENTAEY    AND    MUNICIEAL 

REGISTRATION  CASES.  Contaiuing  an  Abstract  of  the  Cases  Decided 
on  Appeal  from  the  Decisions  of  Revising  Barristers  during  the  Period  com - 
mendno-  1843  and  ending  1886.  Second  Edition.  By  John  James  Heath 
Saint,  Esq.,  B.A.,  of  the  Inner  Temple  and  Midland  Circuit  Barns  er- at -Law 
Recorder  of  Leicester,  Author  of  "  Saint's  Manual  of  Registration.  1887 
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Tudor's  Leading  Cases  on  Eeal  Property,  Jtc— 3rd  Ed. 

In  one  thick  volume,  royal  8vo.  21.  I2s.  6d.  cloth. 

A    SELECTION    OF    LEADING    CASES    ON    THE    LAW 

RELATING  TO  EEAL  PEOPEETY,  Conveyancing,  and  the  Construction 
of  Wills  and  Deeds ;  with  Notes.  Thii-d  Edition.  By  Owen  Davies  Tudoe, 
of  the  Middle  Temple,   Barrister-at-Law,  Author  of  "A  Selection  of 


Leading  Cases  in  Equity." 

"  The  second  edition  is  now  before  us, 
and  we  are  able  to  say  that  the  same  ex- 
tensive knowledge  and  the  same  laborious 
industry  as  have  been  exhibited  by  Mr. 
Tudor  on  former  occasions  characterize 
this  later  production  of  his  legal  author- 
ship ;  and  it  is  enough  at  this  moment  to 
reiterate  an  opinion  that  Mr.  Tudor  has 
well  maintained  the  high  legal  reputation 
which  his  standard  works  have  achieved 
in  all  countries  where  the  English  lan- 
guage is  spoken,  and  the  decisions  of  our 
Courts  are  quoted." — law  Magazine  and 
Review  on  2nd  edit. 

"  To  Mr.  Tudor's  treatment  of  all  these 
subjects,  so  complicated  and  so  varied,  we 
accord  our  entire  commendation.  There 
are  no  omissions  of  any  important  cases 
relative  to  the  various  branches  of  the 
law  comprised  in  the  work,  nor  are  there 


1879 

any  omissions  or  defects  in  his  statement 
of  the  law  itself  applicable  to  the  cases 
discussed  by  him.  We  cordially  recom- 
mend the  work  to  the  practitioner  and 
the  student  alike,  but  especially  to  the 
former. ' ' — Solicitors'  Journal  om  2nd  edit. 
' '  This  and  the  other  volumes  of  Mr. 
Tudor  are  almost  a  law  library  in  them- 
selves, and  we  are  satisfied  that  the  student 
would  learn  more  law  from  the  careful 
reading  of  them  than  he  would  acquire 
from  double  the  time  given  to  the  elabo- 
rate treatises  which  learned  professors 
recommend  the  student  to  peruse,  with 
entire  f orgetfulness  that  time  and  brains 
are  limited,  and  that  to  do  what  they 
advise  would  be  the  work  of  a  life.  No 
law  library  should  be  without  this  most 
useful  book." — Law  Times  on  2nd  edit. 


May's  Parliamentary  Practice.— 9th  Edition. 

In  1  vol.,  demy  8vo.,  21.  8*.  cloth. 

A  TEEATISE  on  the  LAW,  PEIYILEGES,  PEOCEEDINGS 
and  USAGE  OE  PAELIAMENT.  By  Sir  Thomas  Erskine  May,  K.C.B., 
D.C.L.,  Clerk  of  the  House  of  Commons,  and  Bencher  of  the  Middle  Temple. 
Ninth  Edition,  Eevised  and  Enlarged.  1883 

Contents:  Book  I.  Constitution,  Powers  and  Privileges  of  Parliament.  Book  II. 
Practice  and  Proceedings  in  Parliament.  Book  III.  The  Manner  of  Passing 
Private  Bills,  with  the  Standing  Orders  in  both  Houses,  and  the  most  recent 


Precedents. 
*'A  work,  which  has  risen  from  the 
position  of  a  text-book  into  that  of  an 
authority,  would  seem  to  a  considerable 
extent  to  have  passed  out  of  the  range  of 
criticism.  It  is  quite  unnecessary  to 
point  out  the  excellent  arrangement,  ac- 
curacy and  completeness  which  long  ago 
rendered  Sir  T.  E.  May's  treatise  the 
standard  work  on  the  law  of  Parliament. 
Not  only  are  points  of  Parliamentary 
law  discussed  or  decided  since  the  publi- 
cation of  the  last  edition  duly  noticed  in 
their  places,  but  the  matter  thus  added 
is  well  digested,  tersely  presented  and 
carefully  interwoven  with  the  text." — 
Solicitors''  Journal. 


"  Fifty  pages  of  new  matter  have  been 
added  by  Sir  Thomas  May  in  his  seventh 
edition,  thus  comprising  every  alteration 
in  the  law  and  practice  of  Parliament, 
and  all  material  precedents  relating  to 
public  and  private  business  since  the 
publication  of  the  sixth  edition.  We 
need  make  no  comment  upon  the  value 
of  the  work.  It  is  an  accepted  authority 
and  is  undeniably  the  law  of  Parliament. 
It  has  been  brought  up  to  the  latest  date, 
and  should  be  in  the  hands  of  every  one 
engaged  in  Parliamentary  life,  whether 
as  a  lawyer  or  as  a  senator." — Law  Times. 


Mozley  and  Whiteley's  Concise  Law  Dictionary. 

In  1  vol.  8vo.  20s.  cloth,  25s.  brown  calf. 

A  CONCISE  LAW  DICTION AEY,  containing  Short  and  Simple 
Definitions  of  the  Terms  used  in  the  Law.  By  Herbert  Newman  Mozley,  M.  A. , 
Fellow  of  King's  College,  Cambridge,  and  of  Lincoln's  Inn,  Esq.,  and  George 
Ceispe  Whiteley,  M.A.  Cantab.,  of  the  Middle  Temple,  Esq.,  Barristers -at -Law. 
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Brown's  Copyhold  Enfranchisement  Acts. 

Just  published,  in  1  vol.,  post  8vo.,  14s.  cloth. 

THE  LAW  AND  PEACTIOE  ON  ENFEANOHISEMENTS 
AND  COMMUTATIONS  under  the  Copyhold  Acts,  1841—1887,  and  other 
Acts,  and  at  Common  Law  ;  with  Forms,  Practical  Du^ections,  and  Annota- 
tions to  the  Copyhold  Acts.  By  Archibald  Brown,  of  the  Middle  Temple, 
Barrister-at-Law,  Editor  of  **  Scriven  on  Copyholds,"  &c.  1888 

Pritchard's  Admiralty  Digest.— 3rd  Edition. 

Now  ready,  in  2  thick  vols.,  royal  8vo.,  bl.  cloth. 

PEITCHAED'S  DIGEST  OF  ADMIEALTY  AND  MAEITIME 

LAW.  Third  Edition,  by  James  C.  Hannen,  of  the  Inner  Temple,  Barrister- 
at-Law,  and  W.  Tarn  Peitciiard  ;  including  Cases  on  Average,  Carriage  of 
Goods,  and  Marine  Insurance,  by  J.  P.  Aspinall  and  Gordon  Smith,  Barristers- 
at-Law,  and  W.  Benning  Pkitchard,  Solicitor;  with  Notes  of  Cases  on  French 
and  other  Foreign  Law,  by  Algbenon  Jones,  French  Advocate,  and  other 
Foreign  Jurists.  1887 

Fisher's  Law  of  Mortgage.— 4th  Edition. 

1  vol.  royal  8vo.  21.  12s.  M.  cloth. 

THE   LAW  OF   MOETGAGE  AND  OTHEE   SECUEITIES 

UPON  PROPERTY.  By  William  Richard  Fisher,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.     Fourth  Edition.  1884 

"This  work  has  built  up  for  itself,  in  of  daily  requirement  among  solicitors, 

the  experienced  opinion  of  the  profession,  To  all  such  we  can  confidently  recommend 

a  very  high  reputation  for  carefulness,  Mr.  Fisher's  work,  which  will,  moreover, 

accuracy  and  lucidity.     This  reputation  prove  most  useful  reading  for  the  student, 

is  fully  maintained  in  the  present  edition.  both  as  a  storehouse  of  information  and 

The  law  of  securities  upon  property  is  an  intellectual  exercise."  Law  Magazine. 
confessedly  intricate,  and  probably,  as  "  His  work  has  long  been  known  as  the 

the  author  justly  observes,  embraces  a  standard  work  on  the  law  of  mortgages, 

greater  variety  of  learning  than  any  other  and  he  has    now   published   his    third 

single  branch  of  the  English  law.     At  the  edition.     The  object  and  scope   of  his 

same  time  an  accurate  knowledge  of  it  is  work  is  probably  familiar  to  most  of  our 

essential  to  every  practising  barrister,  and  readers." — Latv  Journal. 

Fisher.— The  Forest  of  Essex. 

Just  published,  in  1  vol.,  crown  4to.,  \L  \bs.  roxburgh  binding. 

THE  FOEEST  OF  ESSEX:  its  History,  Laws,  Administration, 
and  Ancient  Customs,  and  the  "Wild  Deer  which  lived  in  it ;  with  Maps  and 
other  Illustrations.  By  William  Richard  Fisher,  of  Lincoln's  Inn,  Barrister- 
at-Law,  Author  of  "  The  Law  of  Mortgage  and  other  Securities  upon  Property." 

1887 

Seaborne's  Law  of  Vendors  &  Purchasers.— 3rd  Ed. 

In  1  vol.  post  8vo.,  125.  Qd.  cloth. 

A  CONCISE  MANUAL  OF  THE  LAW  OF  YENDOES 
AND  PURCHASERS  OF  REAL  PROPERTY.  By  Henry  Seaborne, 
SoHcitor.     Third  Edition.  1884 

Blagg  on  Public  Meeting. 

Just  published,  in  post  8vo.,  3^.  cloth. 

THE  LAW  OF  PUBLIC  MEETINQ.— By  J.  W.  Blagg,  Esq., 
of  Lincoln's  Inn,  Barrister-at-Law.  1888 
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Plumptre  on  Contracts. 

Post  8vo.,  85.  cloth, 

A  SUMMAEY  of  tlie  PEINCIPLES  of  the  LAW  of  SIMPLE 
CONTEACTS.  By  Claude  C.  M.  Plumptre,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.  (Middle  Temple  Common  Law  Scholar,  Hilary 
Term,  1877.)  1879 

"  In  our  last  volume  we  had  occasion       generally, 
to  mention  with  approbation  two  works  "  In  Part  II.  we  have  the  constituent 

hy  Mr.  Arthur  Underhill,  '  A  Summary       parts  of  a  simple  contract,  the  consent  of 


of  the  Law  of  Torts,'  and  '  A  Concise 
Manual  of  the  Law  relating  to  Trusts 
and  Trustees  ;'  the  first  of  these  had 
reached  a  second  edition,  and  in  its  pre- 
paration the  author  of  the  present  work 
was  associated  with  Mr.  Underhill.  In 
the  preparation  of  this  book  Mr.  Plumptre 
has  adopted  the  lines  laid  down  by  Mr. 
Underhill ;  by  means  of  short  rules  and 
sub-rules  he  presents  a  summary  of  the 
leading  principles  relating  to  the  law  of 
simple  contracts,  with  the  decisions  of 
the  Courts  by  which  they  are  illustrated. 
Part  I.  deals  with  the  parties  to  a  simple 
contract,  and  treats  of  those  persons  ex- 
empted from  the  performance  of  their 
contracts  by  reason  of  incapacity,  such 
as  infants,  married  women,  lunatics, 
drunkards,  convicts  and  bankrupts. 
Chapter  4  is  devoted  to  contracts  by  cor- 
porations and  by  agents,  and  the  follow- 
ing chapter  to  partners  and  partnerships 


the  parties,  the  consideration,  the  pro- 
mise, contracts  illegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 

"Part  III.  gives  rules  for  making  a 
simple  contract,  and  treats  of  contracts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Frauds  ;  Statutes  of  Limita- 
tion ;  the  discharge  of  the  obligation  im- 
posed by  the  contract  by  performance  ; 
by  mutual  agreement;  by  accord  and 
satisfaction  ;  and  by  operation  of  law ; 
oral  evidence  and  written  contracts ; 
damages ;  and  contracts  made  abroad. 

' '  The  book  contains  upwards  of  one 
hundred  rules,  all  ably  illustrated  by 
cases,  and  a  very  full  and  well-compiled 
index  facilitates  reference.  It  is  more 
particularly  addressed  to  students,  but 
practitioners  of  both  branches  of  the  legal 
profession  will  find  it  a  useful  and  trust- 
worthy guide." — Justice  of  the  Peace. 


Mosely's  Articled  Clerks'  Handy-Book.    By  Bedford. 

1  vol.  post  Svo.,  8s.  &d.  cloth. 

MOSELY'S  PEACTICAL  HANDY-BOOK  OF  ELEMENTAEY 

LAW,  designed  for  the  Use  of  Articled  Clerks,  with  a  Course  of  Study,  and 
Hints  on  Heading  for  the  Inteimediate  and  Final  Examinations.  Second 
Edition.     By  Edwaed  Henslowe  Bedford,  Solicitor.  1878 


"This  book  cannot  be  too  strongly 
recommended  to  every  one  who  contem- 
plates becoming  a  solicitor." — Law  Ex- 
amivation  Journal. 

"  Mr.  E.  H.  Bedford,  indefatigable  in 
his  labours  on  behalf  of  the  articled  clerk, 
has  supervised  a  new  edition  of  Mosely's 
Handy  Book  of  Elementary  Law.  It  will 


certainly  not  be  the  fault  of  either  Author 
or  Editor  if  the  years  spent  under  articles 
are  not  well  spent,  and  if  the  work  re- 
quired to  lay  a  sound  foundation  of  legal 
knowledge  is  not  done  with  that  'know- 
ledge' of  which  they  so  emphatically  de- 
clare the  necessity." — Law  Magazine. 


Underhill's  Settled  Land  Acts.— 2nd  Edition. 

In  1  vol.,  post  8vo.,  8s.  cloth. 
THE  SETTLED  LAND  ACTS,  1882  &  1884,  and  the  Eules  of 
1882,  with  an  Introduction  and  Notes,  and  Concise  Precedents  of  Convey- 
ancing and  Chancery  Documents.  By  A.  Underhill,  M.A.,  LL.D.,  of 
Lincoln's  Inn,  Barrister-at-Law.  Assisted  by  E.  H.  Deai^e,  B.A.,  of 
Lincoln's  Inn,  Barrister-at-Law.     2nd  Edition.  1884 

"It  is  hardly  necessary  for  us  to  say  various  sections  of  the  statute  are  sup- 
ported, where  necessary,  by  references 
to  decided  cases  and  standard  authorities ; 
but  we  are  glad  to  see  that  he  has  not 
encumbered  them  with  a  profusion  of 
technical  details  and  collateral  points, 
which  may  sometimes  serve  as  a  guide  to 
the  practitioner,  but  rarely  obviate  the 
necessity  of  further  search  at  the  fountain 
head.  The  type  is  especially  good,  and 
there  is  an  excellent  index." — The  Jield. 


that  the  present  publication  is  marked 
by  the  careful  treatment  and  general  ex- 
cellence which  have  distinguished  Mr. 
Underhill' s  work  on  Torts,  and  his  other 
works  which  we  have  from  time  to  time 
reviewed  in  the  pages  of  this  Journal." — 
Law  Lxatxivatiou  Jourval. 

"Mr.  Underhill's  treatment  of  the  Act, 
therefore,  is,  as  might  have  been  expected, 
clear  and  perspicuous.    The  notes  to  the 
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Ryde  &  Thomas'  Local  Grovernment  Act. 

In  1  Vol.,  8vo.,  24s.  cloth. 

THE  LOCAL  GOVEENMENT  ACT,  THE  COUNTY  ELECTOES 
ACT,  1888,  THE  MUNICIPAL  CORPORATIONS  ACT,  1882,  with  full 
Explanatory  Notes  and  an  Introduction ;  an  Appendix  containing-  the  Acts 
incorporated  therewith,  and  a  Copious  Index.  By  Walter  C.  Ryde,  M.A.,  of 
the  Inner  Temple,  and  E.  Lewis  Thomas,  M.A.,  LL.M.,  of  Lincoln's  Inn  and 
the  Midland  Circuit,  Barristers-at-Law.  1888 

UnderhiU's  Guide  to  Equity. 

In  1  Vol.,  post  8vo.,  9s.  cloth. 

A  CONCISE  OUIDE  TO  MODEEN  EQUITY.  Being  a  Course 
of  Nine  Lectures  delivered  at  the  Incorporated  Law  Society  during  the  Year 
1885  ;  Revised  and  Enlarged.  By  A.  Undeehill,  M.A.,  LL.D.,  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law.  1885 

UnderhiU's  Chancery  Procedure. 

In  1  vol.  post  8vo.,  10s.  6d.  cloth. 

A  PEACTICAL  and  CONCISE  MANUAL  of  thePEOCEDUEE 
of  the  CHANCERY  DIVISION  of  the  HiaH  COURT  of  JUSTICE,  both  in 
Actions  and  Matters.  By  Aethue  Undeehill,  LL.D.,  of  Lincoln's  Inn, 
Barrister-at-Law,  author  of  '*  A  Concise  Treatise  on  the  Law  of  Private  Trusts 
and  Trustees,"  "A  Summary  of  the  Law  of  Torts,"  &c.  18S1 

UnderhiU's  Law  of  Trusts  and  Trustees.— 3rd  Edit. 

WITH    SUPPLEMENT. 

1  vol.  post  8vo.,  185.  cloth. 

A  CONCISE   MANUAL  of  the  LAW  relating  to  PEIVATE 

TRUSTS  AND  TRUSTEES.      By  Aethue  Undeehill,  M.A.,  of  Lincoln's 

Inn,  Esq.,  Barrister-at-Law.     Third  edition.     With  Supplement  containing-  the 

Trustee  Act,  1888.  1889 

*^*  The  Supplement  may  be  had  separatehj,  2s.  sewed. 

"  His  task  was  indeed  one  of  great  named  volume,  performed  a  similar  task 
difficulty,  dealing,  as  he  has  done,  with  a  in  relation  to  the  '  Law  of  Trusts.'  In 
subject  so  complex  ;  but  he  has  achieved  seventy-six  articles  he  has  summarized 
it  with  ability  and  success.  To  those  the  principles  of  the 'Law  of  Trusts'  as 
who  are  themselves  destined  to  expe-  distinctly  and  accurately  as  the  subject 
rience  what  a  famous  law  reformer  called  will  admit,  and  has  supplemented  the 
'  the  pleasures  derived  from  the  condi-  articles  with  illustrations.  He  has  chosen 
tion  of  trustee,'  this  clearly  written  a  branch  of  the  law  which  appears  one 
manual  will  be  no  slight  boon." — Irish  of  the  most  difficult  to  deal  with  in  this 
Law  Times.  way." — Law  Journal. 

"Mr.  Underbill  has,  in  the  above- 

UnderhiU's  Law  of  Torts.— 5th  Edition. 

Just  published.     In  1  vol.  post  8vo.,  10s.  cloth. 

A  SUMMAEY  OF   THE  LAW  OF  TOETS,    or  WEONGS 

INDEPENDENT  OF  CONTRACT.  Fifth  Edition.  By  A.  Undeehill, 
M.A.,  LL.D.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1889 

"  He  has  set  forth  the  elements  of  the  and  comments  as  are  necessary  in  ex- 
law  vnth  clearness  and  accuracy.  The  planation.  In  the  present  edition,  the 
little  work  of  Mr.  Underbill  is  inexpen-  first  chapter— which  treats  of  wrongs 
sive,  and  may  be  generally  relied  on." —  purely  ex  delicto — has  been  completely 
Law  Times.  re-written,  and  new  chapters  upon  in- 

"  This  work  appears  fairly  to  deserve  junctions,  negligence  and  fraud  have 
the  success  which  it  has  attained.  The  been  added,  and  the  whole  has  been  care- 
plan  of  it  is  to  arrange  the  law  under  a  fully  corrected  and  revised.  We  can 
series  of  "  rules"  in  large  type,  and  to  confidently  recommend  the  book  to  stu- 
print  beneath  each  "rule"   such  cases  dents." — Law  Journal. 
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Tristram  and  Coote's  Probate  Practice. 
10th  Edition. 

In  1  vol.     8vo.     U.  12s.  cloth. 

COOTE'S  COMMON  EOEM  PEACTICE  AND  TEISTEAM'S 

CONTENTIOUS  PRACTICE,  and  Practice  on  Motions  and  Summonses  of  the 
Hig'h  Court  of  Justice  in  granting-  Probates  or  Administrations.  Tenth  Edition. 
By  Thomas  Hutchinson  Teisteam,  Q.C,  D.C.L.  The  Common  Form  portion 
revised  by  T.  Pickering  Claeke,  formerly  Proctor  in  Doctors'  Commons,  and 
one  of  the  Principal  Clerks  of  Seal  in  the  Probate  Registry.  1888 

"  The  above  is  another  name  for  what  eminently  practical  and  useful  work  on 
is  commonly  known  to  the  profession  as  Probate  Practice  of  some  500  odd  pages 
Coote's  Probate  Practice,  a  work  about  of  text  and  300  pages  of  forms.  Although 
as  indispensable  in  a  solicitor's  office  as  the  work  is  entitled  'Tristram  &  Coote's 
any  book  of  practice  that  is  known  to  Contentious  and  Non- Contentious  Prac- 
us.  Solicitors  know  that  the  difficulties  tice,'  in  the  arrangement  of  the  book  the 
in  the  way  of  satisfying  the  different  practice  is  reversed,  Mr.  Coote's  Non- 
clerks  at  Somerset  House  are  frequently  Contentious  Practice  properly  coming 
great,  and  there  is  nothing  so  likely  to  first.  We  make  no  pretence  to  have  read 
tend  to  simplicity  of  practice  as  Mr.  through  the  whole  of  the  book,  but  we 
Coote's  book." — Zaw  Times.  have  tested  it  in  various  places  on  points 

"The  present  edition  is  in  reality  a  with  which  we  are  familiar  or  on  points 
new  edition  of  two  separate  works  com-  on  wliich  we  seek  information.  We  are 
bined.  It  consists  of  '  Coote's  Non-  pleased  to  find  that  io  most  cases  our 
Contentious'  and  'Tristram's  Conten-  searches  have  been  satisfactory." — Law 
tious'   Probate  Practice,   two    familiar       Notes. 

books  to  all  probate  practitioners.   These  "  We  heartily  recommend  the  work  to 

two  works  have  now  been  combined  by  practitioners." — Law  Studenfs  Journal. 
Mr.    Tristram,    and    the    result    is    an 


Chadwick's  Probate  Court  Manual,  corrected  to  1876. 

Royal  8vo.  12s.  cloth. 

EXAMPLES    OF    ADMINISTEATION    BONDS    EOE   THE 

COURT  OE  PROBATE  ;  exhibiting  the  Principle  of  various  Grants  of  Admi- 
nistration and  the  correct  Mode  of  preparing  the  Bonds  in  respect  thereof ;  also 
Directions  for  preparing  the  Oaths,  arranged  for  practical  utility.  With  Extracts 
from  the  Statutes ;  also  various  Eorms  of  Affirmation  prescribed  by  Acts  of 
Parliament,  and  a  Prefatory  as  well  as  a  Supplemental  Notice,  bringing  the 
work  down  to  1876.    By  Samuel  Chadwick,  of  Her  Majesty's  Court  of  Probate. 

Boyle's  Precis  of  an  Action  at  Common  Law. 

In  8vo.,  55.  cloth. 

PEECIS  of  an  ACTION   at  COMMON  LAW,   showing  at  a 

Glance  the  Procedure  under  the  Judicature  Acts  and  Rules  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas  and  Exchequer  Divisions  of  the  High  Court  of 
Justice.     By  Heebeet  E.  Boyle,  Solicitor.  1881 


Denison  and  Scott's  House  of  Lords  Practice. 

8vo.  16s.  cloth. 

APPEALS   TO   THE    HOUSE   OE    LOEDS :    Procedure   and 

Practice  relative  to  English,  Scotch  and  Irish  Appeals ;  with  the  Appellate 
Jurisdiction  Act,  1876;  the  Standing  Orders  of  the  House;  Directions  to 
Agents ;  Forms,  and  Tables  of  Costs.  Edited,  with  Notes,  References,  and  a 
fiJl  Index,  forming  a  complete  Book  of  Practice  under  the  new  Appellate 
System,  by  Charles  Maesh  Deni^on  and  Chaeles  Hendeeson  Scott,  of  the 
Middle  Temple,  Esqs.,  Barristers-at-Law.  1879 
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Gierke  &  Brett's  Conveyancing  Acts.— 3rd  Edit. 

Just  published,  post  8vo.,  12s.  Qd.  cloth. 

THE  CONVEYANCING  ACTS,  THE  VENDOE  AND  PUE- 
CHASER   ACT,  THE   SOLICITORS'    REMUNERATION   ACT,  and  the 

General  Order  made  thereunder  ;  with  Notes  and  an  Introduction.  By  Aubrey 
St.  John  Clerke,  B.A.,  and  Thomas  Brett,  LL.B.,  B.A.,  both  of  the  Middle 
Temple,  Esquires,  Barristers-at-Law.     Third  Edition. 


'*  This  little  book  is  one  of  the  most  lapse  of  several  years,  a  new  edition  of 

useful  works  on  the  Conveyancing  Acts,  this  excellent  work.    We  can  commend 

and  with  students,   perhaps,  the  most  the  book  as  an  extremely  handy  and 

popular." — Jurist,  August,  1889.  complete  edition  of  the  Acts." — Solicitors' 

"The  third  edition  of  Messrs.  Gierke  Journal,  July  27,  1889. 

&  Brett's  work  on  the  Conveyancing  Act  "We  do  not  think  the  student  could 

will  deservedly  maintain  the  high  repu-  have  a  better  work  to  assist  him  in  his 

tation  gained  by  the  former  editions.  study  of  these  all-important  Acts,  and 

The  cases  are  well  noted  up  to  date." —  we  most  heartily  commend  the  work  to 

Law  Times,  July  27,  1889.  our  readers'  attention." — Law  Students' 

"  We  are  glad  to  welcome,  after  the  Journal,  August,  1889. 


Baxter's  Judicature  Acts.— 5tli  Edition,  with 
Supplement  to  1884. 

1  vol.,  crown  8vo.,  15s.  cloth. 

BAXTEE'S  JUDICATUEE  ACTS  AND  EXILES,  containing  all 
the  statutes.  Rules,  Forms,  and  Decisions  to  the  Present  Time.  By  Wynne 
E.  Baxtee,  Solicitor,  Coroner  for  Sussex,  and  late  Under  Sheriff  of  London  and 
Middlesex.     Fifth  Edition.     With  Supplement  to  1884. 

%*  The  Supplement  may  be  had  separately,  bs.  cloth. 


Drewry's  Forms  of  Claims  &  Defences  in  Chancery. 

Post  8vo.  9s.  cloth. 

FOEMS  OF  CLAIMS  AND  DEFENCES  IN  THE  COTJETS 
OF  THE  CHANCERY  DIVISION  of  the  HIGH  COURT  OF  JUSTICE. 

With  Notes  containing  an  Outline  of  the  Law  relating  to  each  of  the  subjects 
treated,  and  an  Appendix  of  Forms  of  Endorsement  on  the  Writ  of  Summons. 
By  C.  Stewaet  Deewey,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Author 
of  a  Treatise  on  Injunctions  and  of  Reports  of  Cases  in  Equity,  temp.  Kindersley, 
V.-C,  and  other  works.  1876 

Trower's  Prevalence  of  Equity. 

8vo.  5*.  cloth. 

A  MANUAL  OF  THE  PEEYALENCE  OF  EQUITY  under 
Section  25  of  the  Judicature  Act,  1873,  amended  by  the  Judicature  Act,  1875. 
By  Chaeles  Feancis  Tegwee,  Esq. ,  M.  A. ,  of  the  Inner  Temple,  Barrister-at-Law, 
late  FeUow  of  Exeter  CoUege,  and  Yinerian  Law  Scholar,  Oxford ;  Author  of 
"The  Law  of  Debtor  and  Creditor,"  "The  Law  of  the  Building  of  Churches 
and  Divisions  of  Parishes,"  &c.  1876 
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Ortolan's  Eoman  Law,  translated  by  Prictiard  &  Nasmith. 

8vo.  28s.  cloth. 
THE  HISTOEY  OF  EOMAN  LAW,  from  tlie  Text  of  Ortolan's 

Histoire  de  la  Legislation  Romaine  et  Generalisation  du  Droit  (Edition  of  1870). 
Translated,  with  the  Author's  permission,  and  Supplemented  by  a  Chronome- 
trical  Chart  of  Boman  History.  By  Iltudus  T.  Peichaed,  Esq.,  F.S.S.,  and 
David  Nasmith,  LL.B.,  Barristers-at-Law.  1871 


Fulton's  Manual  of  Constitutional  History. 

Post  8vo.  7s.  6d.  cloth. 

A   MANUAL  OF    CONSTITUTIONAL    HISTOEY,   founded 

upon  the  Works  of  Hallam,  Creasy,  May  and  Broom,  comprising  all  the 
fundamental  Principles  and  the  leading  cases  in  Constitutional  Law.  By 
FoEEEST  EuLTON,  LL.B.,  B.A.,  University  of  London,  and  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  1875 

Folkard  on  Slander  and  Libel.— 5tli  Edition. 

One  thick  volume,  royal  8vo. 

THE  LAW  OF  SLANDEE  AND  LIBEL  (founded  on  Starkie's 

Treatise),  including  the  Pleading  and  EAddence,  Civil  and  Criminal,  adapted  to 
the  present  Procedure:  also  Malicious  Prosecutions  and  Contempt  of  Court. 
By  Heney  C.  Eolkaed,  Esq.,  Barrister-at-Law.     Fifth  Edition.     [In  the  Press 


Powell  on  Evidence.— 5tli  Edit.   By  Cutler  &  Grriffln. 

1  vol.  post  8vo.  205.  cloth. 

POWELL'S  PEINOIPLES  AND  PEACTICE  OF  THE  LAW 

OF  EVIDENCE.  Fifth  Edition.  By  J.  Cutlee,  B.A.,  Professor  of  EngHsh 
Law  and  Jurisprudence,  and  Professor  of  Indian  Jurisprudence  at  King's  College, 
London,  and  E.  F.  Geiffin,  B.A.,  Barristers-at-Law.  1885 

"The  plan  adopted  is,  we  think,  an  Acts.  The  authors  give  in  an  appendix 
admirable  one  for  a  concise,  handy  book  the  Indian  Evidence  Acts,  with  some 
on  the  subject.  The  Indian  code  of  Indian  decisions  thereupon,  and  occa- 
evidence  given  at  the  end  of  the  book  sionally  notice  these  acts  in  the  text.  On 
deserves  to  be  read  by  every  student,  the  whole  we  think  this  is  a  good  edition 
whether  going  to  India  or  not.  The  of  a  good  book.  It  brings  down  the 
present  form  of  Powell  on  Evidence  is  a  cases  to  the  latest  date,  and  is  con- 
handy,  well-printed  and  carefully  pre-  structed  upon  a  model  which  we  should 
pared  edition  of  a  book  of  deserved  re-  like  to  see  more  generally  adopted." 
putation  and  authority." — Law  Journal.  — Solicitors''  Journal. 

"  The  plan  of    the  book  is  to   give  "There  is  hardly  any  branch  of  the 

pretty  frequently,  and,  as  far  as  we  can  law  of  greater  interest  and  importance, 

discover,    in    almost    every   chapter,   a  not  only  to  the  profession,  but  to  the 

*  rule '  of  general  application,  and  then  public  at  large,  than  the  law  of  evidence, 

to  group  the  cases  round  it.    These  rules  We  are,  therefore,  all  the  more  inclined 

or  axioms  are  printed  in  a  distinctive  to  welcome  the  appearance  of  the  Fourth 

type.     The  work  has  been  pruned  and  Edition  of  this  valuable  work." — Law 

remodelled  by  the  light  of  the  Judicature  Examination  Journal. 
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Scriven  on  Copyholds.— 6th  Edition,  by  Brown. 

In  1  vol.  roy.  8vo.  30s.  cloth. 

A  TEEATISE  ontlie  LAW  of  COPYHOLDS  and  of  the  OTHEE 

TENUEES  (Customary  aud  Freehold)  of  LANDS  within  MANOES,  with  the 
LAW  of  MANOES  and  MANOEIAL  CUSTOMS  generally,  and  the  EULES 
of  EVIDENCE  applicable  thereto,  including-  the  LAW  of  COMMONS  or 
WASTE  LANDS,  and  also  the  JUEISDICTION  of  the  various  MANOEIAL 
COLLETS.  By  John  Sceiven.  The  Sixth  Edition,  thoroughly  revised,  re- 
arranged and  brought  down  to  the  present  time,  by  Archibald  Beown,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law,  B.C.L.,  &c.,  Editor  of  "  Bainbridge 
on  the  Law  of  Mines."  1882 

Bainbridge's  Law  of  Mines  and  Minerals .— 4th  Edit. 

1  vol.  roy.  8vo.  455.  cloth. 

A  TEEATISE  on  the  LAW  OF  MINES  AND  MINEEALS. 

By  William  Bainbeidge,  Esq.,  E.G-.S.,  of  the  Inner  Temple,  Barrister-at-Law. 
Fourth  Edition.  By  Aechibald  Beown,  M.A.,  Edin.  and  Oxon,  of  the  Middle 
Temple,  Barrister-at-Law.  This  work  has  been  wholly  re-cast,  and  in  the 
greater  part  re-written.  It  contains,  also,  several  chapters  of  entirely  new 
matter,  which  have  obtained  at  the  present  day  great  mining  importance.     1878 

"Much  of  the  old  work  has  been  re-  Index  facilitates  the  reference  to  the  con- 
written,  and  there  is  much  in  this  edition  tents  of  the  volume, 
that  is  entirely  new.  The  whole  of  the  "The  cases  cited  are  brought  down  to  a 
law  relating  to  mines  and  minerals  is  very  recent  date.  The  work  undertaken 
treated  in  an  exhaustive  manner.  As  by  Mr.  Brown  was  an  arduous  one,  and 
coming  more  particularly  within  our  he  has  satisfactorily  performed  it." — 
own  peculiar  province,  we  may  notice  Justice  of  Fence  on  4:th  edit. 
Chapter  XII. ,  which  deals  with  criminal  ' '  This  work  must  be  already  familiar  to 
offences  relating  to  mines;  Chapter  XIII.,  all  readers  whose  practice  brings  them  in 
as  to  the  statutory  regulation  and  inspec-  any  manner  in  connection  with  mines  or 
tion  of  mines ;  and  Chapter  XV. ,  which  mining,  and  they  well  know  its  value, 
contains  the  law  relating  to  the  rating  We  can  only  say  of  this  new  edition  that 
of  mines  and  quarries,  comprising  the  it  is  in  all  respects  worthy  of  its  pre- 
liability  of  coal  and  other  mines  and  decessors." — Law  Times  on  ?>rd  edit. 
quarries  to  the  poor  and  other  rates —  "It  would  be  entirely  superfluous  to 
The  tenancy — Improvements  to  be  in-  attempt  a  general  review  of  a  work  which 
eluded — Allowances  and  deductions  to  has  for  so  long  a  period  occupied  the 
be  made — Rateable  value,  and  all  other  position  of  the  standard  work  on  this 
matters  necessary  to  make  this  portion  important  subject.  Those  only  who,  by 
of  the  work  most  valuable  to  those  con-  the  nature  of  their  practice,  have  learned 
cerned  in  the  rating  of  such  property.  to  lean  upon  Mr.  Bainbridge  as  on  a 

"The  appendix  contains  a  valuable  solid  staff,  can  appreciate  the  deep  re- 
collection of  conveyancing  forms — Local  search,  the  admirable  method,  and  the 
Customs — A  Glossary  of  English  Mining  graceful  style  of  this  model  treatise." — 
Terms,  and  a  full  and  well  arranged  Law  Journal  on  '^rd  edit. 

Paley's  Summary  Convictions.— 6th  Edition. 

In  1  vol.  8vo.  24s.  cloth. 

THE  LAW  and  PEACTICE  of   SUMMAEY  CONVICTIONS 

under  the  SUMMARY  JURISDICTION  ACTS,  1848  and  1879,  including 
proceedings  preliminary  and  subsequent  to  Convictions,  and  the  responsibihty  of 
Convicting  Magistrates  and  their  Officers :  with  Forms.  Sixth  Edition.  By 
Waltee  H.  Macnamaea,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.       1879 

Davis  on  Registration.— 2nd  Ed.,  with  Supplement. 

1  vol.  post  8vo.  15«.  cloth. 

THE  LAW  OE  EEOISTEATION,  PAELIAMENTAEY  AND 

MUNICIPAL,  with  all  the  Statutes  and  Cases.     "With  a  Supplement  including 

the  Cases  decided  on  Appeal  on  the  Parliamentary  and  Municipal  Registration 

Act,  1878.     By  James  Edwaed  Davis,  Esq.,  Barrister-at-Law.  1880 

%*  The  Supplement  may  be  had  separately,  price  2s.  &d.  sewed. 
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Oke's  Magisterial  Synopsis.— 13th  Edition. 

In  2  thick  vols.  8vo.  63s.  cloth,  71s.  half  calf,  73.s.  calf. 
A  PEACTICAL  GUIDE  for  MAGISTEATES,  their  CLEEKS, 

SOLICITOES  and  CONSTABLES  ;  comprising  Summary  Convictions  and 
Indictable  Offences,  "^th  their  Penalties,  Punishments,  Procedure,  Sec,  alpha- 
letically  and  tahnlarly  arranged.  13th  Edit.  ByTHOitAsW.  Sahndees,  Esq.,  late 
Pecorder  of  Bath,  and  now  one  of  the  Metropolitan  Police  Magistrates.        1881 

"The  best  criticism  of  a  law  book  is  The  work  is  then  for    the  most    part 

that  it  is  useful,  and  that  the  profession  arranged  alphabetically  and  tabularly. 

has  made  use  of  twelve  editions  of  a  Merely  as  a  means  of  finding  the  nature 

work  and  requires  a  thirteenth  is  very  of  offences  and  of  discovering  under  what 

high  commendation  of  a  venture  in  legal  statute  they  are  pimishable,  the  work  is 

literature.     Mr.  Oke's  work  is  too  well  an  iavaluable  one.     But  the  Synopsis 

known  to  require  description ;  too  much  contains  a  good  deal  more  information, 

valued  to  require  criticism.     Indeed,  a  In  the  same  table  the  reader  can  at  once 

Synopsis  like  this  cannot  properly  be  re-  see  within  what  time  the  information 

viewed.     Its  value  can  be  ascertained  by  must  be  laid,  the  number  of  justices  to 

those  who  have  had  frequent  recourse  to  convict,  the  penalty-,  &:c..  and  modes  of 

it  in  the  course  of  practice.     The  plan  of  enforcing  obedience.     The    amount  of 

the  book  is  familiar  to  most  readers.     It  independent  research  which  is  thus  saved 

is,  hke  the  subject-matter  of  the  juris-  to  practitioners  and  justices  is  immense, 

diction  of  magistrates,  divided  into  two  and  the  value  of  the  work  is  in  the  direct 

parts — one  dealing  with  summary  convic-  ratio  to  the  amount  of  labour  thus  ren- 

tions,  the  other  with  indictable  offences.  dered  imnecessary." — Times. 

Oke's  Magisterial  Formulist.— 6th  Edition. 

8vo.  38s.  cloth;  42s.  half  caH;  43s.  calf. 

BEING  a  complete   COLLECTION   of  FOEMS  AND   PEE- 

CEDENTS  for  practical  use  in  all  Cases  out  of  Quarter  Sessions,  and  in 
Parochial  matters,  by  Magistrates,  their  Clerks,  Solicitors  and  Constables. 
Sixth  Edition.  By  Thomas  W.  SAI:^^)EES,  Esq.,  late  Recorder  of  Bath,  and  now 
one  of  the  Metropolitan  Police  Magistrates.  1881 

Oke's  Fishery  Laws.— 2nd  Edit.,  with  Supplement 
to  1884,  by  Bund. 

Post  8vo.  6s.  cloth. 
A  HANDY  BOOK  of  the  EISHEE Y  LAWS :  containing  the  Law 
as  to  Fisheries,  Private  and  Public,  in  the  Inland  Waters  of  England  and  Wales, 
and  the  Freshwater  Fisheries  Preservation  Act,  1878,  with  the  Acts,  Decisions, 
Kotes,  and  Forms.  2nd  Edit.  With  Supplement  containing  the  Act  of  1884.  By 
J.  W.  Willis  Bient),  M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister -at -Law.  1884 

Oke's  Game  Laws.— 3rd  Edition,  by  Bund. 

Post  8vo.  16s.  cloth. 
A  HANDY  BOOK  of  the  GAME  LAWS:  containing  the 
whole  Law  as  to  Game  Licences  and  Certificates,  Gun  Licences,  Poaching 
Prevention,  Trespass,  Babbits,  Deer,  Dogs,  Birds  and  Poisoned  Grain,  Sea 
Birds,  Wild  Birds  and  Wild  Fowl,  and  the  Eating  of  Game  throughout  the 
L'nited  Kingdom,  with  the  Acts,  Decisions,  Notes  and  Forms.  3rd  Edit.,  with 
Supplement  containing  the  Wild  Bii'ds  Protection  Act,  1880,  and  the  Ground  Game 
Act,  1880.  By  J.  W.  Wlllis  Btjitd,  M.A.,  LL.B.,  Barrister-at-Law.  1881 
%*  The  Supplement  may  be  had  separately,  2s.  M.  sewed. 

Oke's  Licensing  Laws.— 2nd  Edition. 

Post  Svo.  10s.  cloth. 
THE  LAWS  as  to  LICENSING  INNS,  &c. :  containing  the 
Licensing  Acts,  1872  and  1874,  and  the  other  Acts  in  force  as  to  Alehouses, 
Beer-houses,  Wine  and  Refreshment -houses.  Shops,  (Sec,  where  Intoxicating 
Liquors  are  sold,  and  Billiard  and  Occasional  Licences,  with  Explanatoiy  Notes, 
the  authorized  Forms  of  Licences,  Tables  of  Offences,  &:c.  Second  Edition. 
By  W.  C.  Glen,  Esq.,  Barrister-at-Law.  1874 
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Flood  on  Making  Wills. 

In  1  vol,  post  8vo.  5s.  cloth. 

THE  PITFALLS  OF  TESTATOES.  A  few  Hints  about  the 
Making  of  Wills.  By  John  C.  H.  Flood,  of  the  Middle  Temple,  Esq.,  Barrister- 
at-Law.  1884 

Bund's  Law  of  Salmon  Fisheries,  corrected  to  1876. 

Post  8vo.  16s.  cloth. 

THE  LAW  EELATINa  TO  THE  SALMON  FISHEEIES 
pF  ENGLAND  AND  WALES,  as  amended  by  the  Sahnon  Fishery  Act,  1873, 
incorporating  the  Bye-laws,  Statutes  and  Cases  to  November,  1876.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Vice- 
Chairman  Severn  Fishery  Board. 

The  Supplement,  embodying  the  Legislation,  Bye-laws  and  Cases  to  November, 
1876,  may  be  had  separately.     Price  Is.  sewed. 


Gurney's  Shorthand.— 18tli  Edition. 

In  1  vol.  post  8vo.  3s.  cloth. 

A  TEXT  BOOK  of  the  GUENEY  SYSTEM  of  SHOETHAND. 

Eighteenth  Edition.  Edited  by  W.  B.  Gueney  &  Sons,  Shorthand  Writers  to 
the  Houses  of  Parliament.  1884 

Davis's  Practice  of  the  County  Courts.— 6th  Edit. 

Just  published,  in  1  thick  vol.,  demy  8vo.,  price  4os. 

THE  PEACTICE   OF   THE   COUNTY  COUETS.— By  James 

Edward  Davis,  of  the  Middle  Temple,  Barrister-at-Law.  The  Sixth  Edition 
(including  the  New  County  Court  Eules,  and  the  New  Consolidated  Bank- 
ruptcy Eules)  edited  by  S.  M.  Ehodes,  of  the  Inner  Temple,  Barrister-at-Law. 

1887 

Davis's  Labour  Laws  of  1875. 

8vo.  12s.  cloth. 

THE  LABOUE  LAWS  OF  1875,  with  Introduction  and  Notes. 
By  J.  E.  Davis,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  late  Police 
Magistrate  for  Sheffield.  1875 

Saunders'  Law  of  Negligence. 

One  vol.  post  8vo.  9s.  cloth. 
A  TEEATISE  on  the  LAW  APPLICABLE  to  NEGLIGENCE. 

By  Thomas  W.  Saundees,  Esq.,  Barrister-at-Law,  Eecorder  of  Bath.  1871 

Ingram's  Law  of  Compensation —2nd  Edit.  Iby  Elmes. 

Post  8vo.  12s.  cloth. 
COMPENSATION    TO    LAND    AND    HOUSE    OWNEES : 

being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &c. 
payable  by  Eailway  and  other  Public  Companies ;  with  an  Appendix  of  Eorms  and 
Statutes.  By  Thomas  Dunbar  Ingeam,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
Second  Edition.    By  J.  J.  Elmes,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

1869 
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Brett's  Bankruptcy  Act,  1883. 

In  1  vol.  post  8vo.  14s.  cloth. 

THE  BANKEUPTCY  ACT,  1883;  with  an  Introductory 
Chapter,  Notes,  Index,  &c.  And  SUPPLEMENT  containing  a  Table  showing 
the  parts  of  the  Act  and  Pules  which  are  to  be  read  together  ;  a  Summary  of  the 
points  of  importance  contained  in  the  Pules,  and  the  Table  of  Fees  of  the  28th 
December,  1883.  By  Thomas  Brett,  LL.B.,  Lond.  Univ.,  B.A.,  Exhibitioner 
in  Peal  Property  and  Equity,  and  Holder  of  the  First  Certificate  of  Honour, 
Michaelmas,  1869,  and  Joint  Editor  of  *'  Clerke  and  Brett's  Conveyancing  Acts." 
***  Supplement  only,  \s.  Qd. 

Shelf ord's  Companies .— 2nd  Edit.  By  Pitcairn  &  Latham. 

8vo.  21s.  cloth. 

SHELFOED'S    LAW    OF    JOINT    STOCK    COMPANIES; 

containing  a  Digest  of  the  Case  Law  on  that  Subject;  the  Companies  Acts,  1862, 
1867,  and  other  Acts  relating  to  Joint  Stock  Companies;  the  Orders  made  under 
those  Acts  to  regulate  Proceedings  in  the  Court  of  Chancery  and  County  Courts, 
and  Notes  of  all  Cases  interpreting  the  above  Acts  and  Orders.  Second  Edition, 
much  enlarged,  and  bringing  the  Statutes  and  Cases  down  to  the  date  of  publi- 
cation. By  David  Pitcaien,  M.A.,  Fellow  of  Magdalen  College,  Oxford,  and 
of  Lincoln's  Inn,  Barrister-at-Law ;  and  Francis  Law  Latham,  B.A.,  Oxon, 
of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A  Treatise  on  the  Law  of 
Window  Lights."  1870 

Shelford's  Law  of  Railways.— 4th  Edition  by  Glen. 

In  2  thick  vols,  royal  8vo.  63s.  cloth ;  75s.  caK. 

SHELFOED'S  LAW  OF  EAILWAYS ;  containing  the  whole  of 
the  Statute  Law  for  the  Regulation  of  Railways  in  England,  Scotland  and 
Ireland :  with  copious  Notes  of  Decided  Cases  upon  the  Statutes,  Introduction 
to  the  Law  of  Railways,  and  Appendix  of  Official  Documents.  FoTirth  Edition. 
By  William  Cunningham  Glen,  Barrister-at-Law,  Author  of  the  "Law  of 
Highways,"  "Law  of  Public  Health  and  Local  Government,"  &c.  1869 


Grant's  Bankers  and  Banking  Companies.— 4tli  Ed. 

In  1  vol.  8vo.  29s.  cloth. 

GEANT'S  TEEATISE  ON  THE  LAW  EELATING  TO 
BANKERS  AND  BANKING  COMPANIES.  With  an  Appendix  containing 
the  most  important  Statutes  in  force  relating  thereto.  Fourth  Edition.  With 
Supplement  containing  the  Bills  of  Exchange  and  Bills  of  Sales  Acts,  1882. 
By  C.  C.  M.  Plumptee,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

\*  The  Supplement  may  be  had  separately,  price  3s.  sewed. 


Redman's  Law  of  Arbitrations  and  Awards. 
2nd  Edition. 

In  8vo.  18s.  cloth. 

A  CONCISE  TEEATISE  on  the  LAW  of  AEBITEATIONS 

and  AWARDS,  with  an  Appendix  of  Precedents  and  Statutes.  By  Joseph 
Hawoeth  Pedman,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  Second 
Edition.  1884 
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Mozley's  Married  Women's  Property  Acts. 

In  demy  8vo.,  2s.  6d.  sewed. 

THE  MAEEIED  WOMEN'S  PEOPEETY  ACTS,  with,  an 
Introduction  and  Notes  on  the  Act  of  1882.  By  Hekbeet  Newman  Mozley, 
M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  1883 

Crump's  Marine  Insurance  and  Greneral  Average. 

Eoyal  8vo.  21s.  cloth,  26s.  calf. 

THE  PEINCIPLES  of  tlie  LAW  EELATING  TO  MAEINE 
INSUEANCE  and  GENEEAL  AVEEAGE  in  England  and  America,  with 
occasional  references  to  French  and  German  Law.  By  Feedeeic  Octavius  Ceump, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1875 


Powell's  Law  of  Inland  Carriers.— 2nd  Edition. 

8vo.  14s.  cloth. 

THE  LAW  OF  INLAND  CAEEIEES,  especiaUy  as  regulated 
by  the  Eailway  and  Canal  Traffic  Act,  1854.  By  Edmund  Powell,  Esq.,  of 
Lincoln  College,  Oxon,  M.A.,  and  of  the  Western  Circuit,  Barrister-at-Law, 
Author  of  ' '  Priaciples  and  Practice  of  the  Law  of  Evidence. ' '  Second  Edition, 
almost  re -written.  1861 

Higgins's  Digest  of  Patent  Cases. 

8vo.  10s.  cloth,  net. 

A  DIGEST  OF  THE  EEPOETED  CASES  relating  to  the  Law 
and  Practice  of  LETTEES  PATENT  EOE  INVENTIONS,  decided  from  the 
passing  of  the  Statute  of  Monopolies  to  the  present  time.  By  Clement  Higgins, 
M.A.,  E.C.S.,  of  the  Inner  Temple,  Barrister-at-Law.  1875 


Michael  and  Will's  Gas  and  Water.— 3rd  Edition. 

Demy  8vo.  price  30s. 

THE  LAW  EELATING  TO  GAS  AND  WATEE :  comprising 
the  Eights  and  Duties  as  well  of  Local  Authorities  as  of  Private  Companies 
in  regard  thereto,  and  including  all  Legislation  to  the  close  of  the  last  Session 
of  ParUament.  By  W.  H.  Michael,  Q.C,  and  J.  Shieess  Will,  Q.C.  Third 
Edition.     By  M.  J.  Michael,  of  the  Middle  Temple,  Barrister-at-Law.       1884 

Pawcett's  Law  of  Landlord  and  Tenant. 

8vo.  lis.  cloth. 

A  COMPENDIUM  of  the  LAW  of  LANDLOED  and  TENANT. 

By  William  Mitchell  Fawcett,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

1871 

Dixon's  Law  of  Partnership. 

One  vol.  8vo.  22s.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  PAETNEESHIP. 

By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Editor  of  "Lush's 
Common  Law  Practice."  1866 
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Hunt  on  Frauds  and  Bills  of  Sale. 

Post  8vo.  9s.  cloth. 

THE    LAW   relating   to   EEAUDULENT    CONYEYANCES, 

under  the  Statutes  of  Elizabeth  and  the  Bankrupt  Acts :  with  Remarks  on  the 
Law  relating  to  Bills  of  Sale.  By  Aethite  Joseph  Hunt,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Author  of  "The  Law  relating  to  Boundaries,  Fences  and 
Foreshores."  1872 


Hunt's  Boundaries  and  Fences.— 3rd  Edition. 

In  1  vol.,  post  8vo.,  14s.  cloth. 
THE  LAW  of  BOUND AEIES  and  FENCES  in  relation  to  the 
Sea-shore  and  Sea-hcd;  Public  and  Private  Rivers  and  Lakes;  Mines  and 
Private  Properties  generally  ;  Railways,  Highways  and  other  Ways  and  Roads, 
Canals  and  Waterworks  ;  Parishes  and  Counties  ;  Inclosures,  &c.,  together  with 
the  Rules  of  Evidence  and  the  Remedies  applicable  thereto,  and  including  the 
Law  of  Party-Walls  and  Party- Structures,  both  generally  and  within  theMetro- 
pohs.  By  Aethue  Joseph  Hunt,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 
3rd  Edit.   By  Aechibau)  Beown,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


Chute's  Equity  in  Relation  to  Common  Law. 

Post  8vo.  9.9.  cloth. 

EQUITY  UNDEE  THE  JUDICATUEE  ACT,  or  THE 
RELATION  OF  EQUITY  TO  COMMON  LAW:  with  an  Appendix  con- 
taming  the  High  Court  of  Judicature  Act,  1873,  and  the  Schedule  of  Rules. 
By  Chalonee  William  Chute,  Barrister-at-Law;  FeUow  of  Magdalen  CoUege, 
Oxford.  1874 


Roberts's  Principles  of  Equity.— 3rd  Edition. 

8vo.  185.  cloth. 

THE  PEINCIPLES  OF  EQUITY  as  administered  in  the 
Supreme  Court  of  Judicature  and  other  Courts  of  Equitable  Jurisdiction.  By 
Thomas  Aechibald  Robeets,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Third  Edition.  1877 

Wigram  on  Extrinsic  Evidence  as  to  Wills.— 4tli  Ed. 

8vo.  11 5.  cloth. 

AN  EXAIVIINATION  OF  THE  EULES  OF  LAW  respecting 
the  Admission  of  EXTRINSIC  EVIDENCE  in  Aid  of  the  INTERPRETATION 

OF  WILLS.  By  the  Right  Hon.  Sir  James  Wigeam,  Knt.  The  Fourth 
Edition,  prepared  for  the  press  with  the  sanction  of  the  learned  Author,  by 
Knox  Wigeam,  M.A.,  of  Lincohi's  Inn,  Esq.,  Barrister-at-Law.  1858 


Waggett  on  Patents. 

In  1  vol.,  8vo.,  7s.  cloth 

THE  LAW  AND  PEACTICE  EELATING  TO  THE  PEO- 
LONGATION  OF  THE  TERM  OF  LETTERS  PATENT  FOR  INVEN- 
TIONS, with  full  Table  of  Cases  and  Synopsis  of  Colonial  and  Foreign  Laws, 
&c.     By  J.  F.  Waggett,  M.A.,  Oxon.,  of  Lincohi's  Inn,  Barrister-at-Law. 

1887 
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Rouse's  Conveyancer— 3rd  Edit,  with  Supplement. 

T— 0  vols.  Sto..  SJ5.  cloih.  SSi.  calf. 

THE    PEACTIC-IL    COXYETAXCEE.    giving,    in    a    node 

r-'zL.':.-.'-.:-  ^  faciliry  of  rcfere:i:-^  with  g^e:Leral  urilirv.  -up-s-ard;  of  Four  Hii^ire-i 

-  1"  .         -     :_      1      :      ■       .  -:    _  1  :_  "  Jutline 


affectfng  the  Pr      :      ^  -  :  J     :_5, 

•«rith  sooie  Xew  r onus  :  s^l  —:.:.i.LZ-^  i  r__-r_ :-—;.::  1:1  n -in rere-i  Clauses  of 
tlie  Staaap  Act,  1870.  1871 


Lewis's  Introduction  to  Conveyancing. 

PEENTTPLE-  'E  r<:iXVETAXCES'<3-  explained  and  iUastrated 

by  C                       "                         ^  '  ■       f:>.:'t  of  tae  Transfer  of  Land 

A::  .  HrszBT  Lrwis,  B.A.,  late 

SoliL^.  .: .._^7. T^T.   - —  ^^T.  -i  ;_T  _^:iile  Temple.  Barrister-at- 

Barry's  Practice  of  Conveyancing. 

A  TEEATISE  ':'X  IKE  PPcACTICE  OE  COXTETAXCIXG. 

B7  TT      'z:77„z   :^  j^  .: :  7.  Es2..  of  Lino»:lzi"s  Tm.  BarristeT-at-Law,  late  Holder 
cf  :>T   ^  :       T  Tyf ~  of  C-j-irt.  and  Author  of  ''A  Treatise  on  the 

S:.:i:  r-  r^:-:,    ^:  -   ::  :le  C::ir-  of  Chancerr."  1865 


Kelly's  Conveyancing  Draftsman.— 2nd  Edition. 

THE  r'E-lET-:NEl^"  :  :?12'-ction  of  Concise  Prece- 

"  ioctoiy  Obeerratkms    and 

:  'nTJT.  1881 

■eofiheTeaee. 
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Coombs'  Manual  of  Solicitors'  Bookkeeping. 
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Probyn's  Statutory  Form  of  a  Bill  of  Sale. 

Tliis  day  is  published,  in  post  8vo.,  35.  cloth. 

STATUTOEY  FOEM  OF  A  BILL  OF  SALE,  with  FOEMS 
OF,  AND  RULES  FOR,  DRAWING  SAME,  also  a  Digest  of  all  the  Reported 
Cases.     By  L.  Pegbyn,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.         1888 

Glyn,  Jackson  and  Probyn's  Mayor's  Court  Practice. 

In  1  vol.,  8vo.,  15.S,  cloth. 

THE  JUEISDICTION  AND  PEACTICE  OF  THE  MAYOE'S 

COURT,  together  with  Appendices  of  Forms,  and  of  the  Statutes  specially  re- 
lating to  the  Court.  By  L.  E.  Glyn  and  L.  Pegbyn,  of  the  Middle  Temple, 
Esquires,  Barristers -at -Law,  and  Frank  S.  Jackson,  Esq.,  Barrister-at-Law 
(Deputy  Registrar  of  the  Court).  1888 

Edwards  and  Hamilton's  Law  of  Husband  and  Wife. 

In  1  vol.,  post  8vo.,  16s.  cloth. 

THE  LAW  OF  HUSBAND  AND  WIFE:  with  separate 
Chapters  upon  Marriage  Settlements,  and  the  Married  Women's  Property  Act, 
1882.  By  John  William  Edwaeds  and  William  Feedeeick  Hamilton,  LL.D., 
Esquires,  of  the  Middle  Temple,  Barristers -at-Law.  1883 

Phillimore's  Commentaries  on  International  Law. 

Thied  Edition,  Vol.  I.,  8vo.  24^.  cloth;  Vol.  II.,  26s.  cloth  ; 
Vol.  III.,  365.  cloth. 

commentaeies    on    inteenational    law. 

By  the  Right  Hon.  Sir  Robeet  Phillimoee,  Knt.,  Member  of  H.M.'s  Most  Hon. 
Privy  Council,  and  Judge  of  the  High  Court  of  Admiralty  of  England. 

1879—1885 
*^*  A  third  edition  of  Vol.  IV.  is  in  preparation. 

Hertslet's  Commercial  Treaties. 

16  vols.  8vo.  22/.  65.  boards. 

HEETSLET'S  TEEATIES  of  Commerce,  Navigation,  Slave 
Trade,  Post  Office  Communications,  Copyright,  &c.,  at  present  subsisting 
between  Creat  Britain  and  Foreign  Powers.  Compiled  from  Authentic  Docu- 
ments by  Sir  Edwaed  Heetslet,  C.B.,  Librarian  and  Keeper  of  the  Papers 
of  the  Foreign  Office. 
*^*   Vol.  1,  price  125.;   Vol.  2,  price  12s.;   Vol.  3,  price  I85.;    Vol.  4,  price  I85.; 

Vol.  b,  price  205.;   Vol.  6,  price  255.;    Vol.  7,  price  305.;    Vol.  8,  price  305.; 

Vol.  d,  price  305.;   Vol.  IQ,  price  305.;    Vol.  II,  price  305.;   Vol.  \2,  price  405.; 

Vol.  13,  price  425. ;    Vol.  14,  price  425. ;   Vol.  15,  price  425. ;    Vol.  16,  price  25s. 

cloth,  may  be  had  separately  to  complete  sets.     Vol.  16  contains  an  Index  of 

Subjects  to  the  first  Fifteen  Volumes. 

Hertslet's  Treaties  on  Trade  and  Tariffs. 

In  royal  8vo. 

TEEATIES  and  TAEIFFS  regulating  tlie  Trade  between  Great 
Britain  and  Foreign  Nations,  and  Extracts  of  the  Treaties  between  Foreign 
Powers,  containing  ''Most  Favoured  Nation"  Clauses  applicable  to  Great 
Britain  in  force  on  the  1st  January,  1875.  By  Sir  Edwaed  Heetslet,  C.B., 
Librarian  and  Keeper  of  the  Papers  of  the  Foreign  Office.  Part  I. — Austria, 
Is.  6d.  cloth.  Part  II. — Turkey,  15s.  cloth.  Part  HI. — Italy,  15s.  cloth. 
Part  IV.— China,  10s.  cloth.  Part  Y.— Spain,  11.  Is.  cloth.  Part  VI.— c 
15s.  cloth. 
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Lawson  on  Patents,  &c.— 2ncl  Edition. 

This  day  is  published,  in  one  vol.  demy  8vo.,  26s.  cloth. 

THE   LAW    AND    PEACTICE    UNDEE    THE    PATENTS, 

DESIGNS  AND  TRADE  MAEKS  ACTS,  1883  to  1888,  with  the  Practice  in 
Actions  for  Infringement  of  Patent,  and  an  Appendix  of  Orders  and  Forms. 
By  William  Noeton  Lawson,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Eecorder  of  Eichmond.  1889 


Underhill's  ''Freedom  of  Land."— 2nd  Edition. 

Demy  8vo.,  price  Is. 

''FEEEDOM   OF   LAND,"   and  WHAT   IT   IMPLIES.     By 

Arthur  Underhill,  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law,  Author  of 
"A  Treatise  on  the  Law  of  Private  Trusts,"  "A  Manual  of  Chancery 
Procedure,"  &c.  &c.     Second  edition,  1882 


Baylis's  Law  of  Domestic  Servants.— By  Monckton, 

Fourth  Edition.     Foolscap  8vo.  2s.  cloth. 

THE  EIGHTS,  DUTIES  and  EELATIONS  OF  DOMESTIC 
SEEVANTS  and  their  MASTEES  and  MISTRESSES.  With  a  Short  Account 
of  the  Servants'  Institutions,  &c.  and  their  Advantages.  By  T.  Henry  Baylis, 
M.A.,  of  Brasenose  College,  Oxford,  Barrister-at-Law  of  the  Inner  Temple. 
Fourth  Edition,  with  considerable  Additions,  by  Edward  P.  Monckton,  Esq., 
B.  A.,  of  Trinity  College,  Cambridge,  Barrister-at-Law  of  the  Inner  Temple.    1873 


Clifford  &  Stephens's  Practice  of  Referees  Court,  1873. 

Two  vols,  royal  8vo.  SI.  10s.  cloth. 
THE  PEACTICE  of  the  COUET  of  EEFEEEES  on  PEIYATE 

BILLS  in  PAELIAMENT,  with  Eeports  of  Cases  as  to  the  loms  standi  of 
Petitioners  during  the  Sessions  1867-68-69-70-71  and  72.  By  Frederick 
Clifford  and  Pembroke  S.  Stephens,  Barristers-at-Law. 


In  continuation  of  the  above, 
Eoyal  8vo.  Vol.   I.  Part  I.  price   31s.   6d.  ;    Part  II.  15s.  sewed:    Vol.  II. 
Part  I.   12s.  6d.;    Part  II.   12s.  6d.  ;    Part   IIL    12s.    6d.  ;    Part   IV.    15s.: 
Vol.  III.  Part  I.  15s. ;  Part  II.  15s.  ;  Part  III.  15s.  ;  Part  IV.  15s. 

CASES  DECIDED  DUEING  THE  SESSIONS  1873,  1874,  1875, 

1876,  1877,  1878,  1879,  1880,  1881,  1882,  1883  and  1884  by  the  COUET  of 
EEFEEEES  on  PRIVATE  BILLS  in  PARLIAMENT.  By  Frederick 
Clifford  and  A,  G-.  Rickards,  Esquires,  Barristers-at-Law. 


In  continuation  of  above. 
Vol.  I.  Part  I.  price  12s.  6d.  sewed  ;  Part  IL,  9s. 

CASES  DECIDED  DUEINO  THE  SESSIONS  1885  and  1886, 
by  the  COURT  of  REFEREES  on  PRIVATE  BILLS  in  PARLIAMENT. 
By  A.  G-.  RiCKARDS  and  M.  J,  Michael,  Esquires,  Barristers-at-Law. 


22  LAW  WOEKS  PUBLISHED  BY 

Christie  Crabb's  Conveyancing.— 6th  Edition. 

In  the  Press,  in  two  vols,  royal  8vo. 

CEABB'S  COMPLETE  SEEIES  OF  PEEGEDENTS  IN 
CONTEYANCINa  and  of  COMMON  and  COMMEECIAL  FORMS  in  Alpha- 
betical Order,  adapted  to  the  Present  State  of  the  Law  and  the  Practice  of  Con- 
veyancing; with  copious  Prefaces,  Observations  and  Notes  on  the  several  Deeds. 
By  J.  T.  Cheistie,  Esq.,  Barrister-at-Law.  The  Sixth  Edition,  with  numerous 
Corrections  and  Additions,  by  William  Woodhouse  Fishee,  Esq.,  of  Lincoln's 
Inn,  Barrister-at-Law.  [/w  the  Press 

Mr.  Justice  Lush's  Common  Law  Practice. 
Srd  Edition  by  Dixon. 

Two  vols.  8vo.  465.  cloth. 

LUSH'S  PEACTICE  OF  THE   SUPEEIOE  COUETS 

OF  COMMON  LAW  AT  WESTMINSTER,  in  Actions  and  Proceedings  over 
which  they  have  a  Common  Jurisdiction :  with  Introductory  Treatises  respecting 
Parties  to  Actions ;  Attornies  and  Town  Agents,  their  Qualifications,  Eights, 
Duties,  Privileges  and  Disabilities ;  the  Mode  of  Suing,  whether  in  Person  or  by 
Attorney  in  Forma  Pauperis,  &c.  &c.  &c. ;  and  an  Appendix,  containing  the 
Authorized  Tables  of  Costs  and  Fees,Forms  of  Proceedings  and  Writs  of  Execution. 
Third  Edition.  By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1865 


Coote's  Admiralty  Practice.— Snd  Edition. 

8vo.  16s.  cloth. 

THE  PEACTICE  of  the  HIGH   COIJET   OF  ADMIEALTY 

OF  ENGLAND  :  also  the  Practice  of  the  Judicial  Committee  of  Her  Majesty's 
Most  Honorable  Privy  Council  in  Admiralty  Appeals,  with  Forms  and  Bills  of 
Costs.  By  Henry  Charles  Coote,  F.S.A.,  one  of  the  Examiners  of  the  High 
Court  of  Admiralty,  Author  of  "The  Practice  of  the  Court  of  Probate,"  «fec. 
Second  Edition,  almost  entii-ely  re-written,  with  a  Supplement  giving  the  CounUj 
Courts  Jurisdiction  and  Fraciice  in  Admiralty,  the  Act  of  1868,  Rules,  Orders,  &c. 

1869 
*^*  This  work  contains  every  Common  Form  in  use  by  the  Practitioner  in  Admiralty, 

as  well  as  every  description  of  Bill  of  Costs  in  that  Court,  a  feature  possessed  by 

no  other  work  on  the  Practice  in  Admiralty. 


Davis's  Criminal  Law  Consolidation  Acts. 

12mo.  10s.  cloth. 

THE    NEW   CEIMINAL    LAW    CONSOLIDATION    ACTS, 

1861;  with  an  Introduction  and  practical  Notes,  illustrated  by  a  copious 
reference  to  Cases  decided  by  the  Coiirt  of  Criminal  Appeal.  Together  with 
alphabetical  Tables  of  Offences,  as  well  those  pxmishable  upon  Summary 
Conviction  as  upon  Indictment,  and  including  the  Offences  imder  the  New 
Bankruptcy  Act,  so  arranged  as  to  present  at  one  view  the  particular  Offence, 
the  Old  or  New  Statute  upon  which  it  is  founded,  and  the  Limits  of  Punishment ; 
and  a  full  Index.     By  James  Edward  Davis,  Esq.,  Barrister-at-Law.  1861 

De  Colyar's  Law  of  Guarantees.— 2nd  Edition. 

In  1  vol.  8vo.  165.  cloth. 

A  TEEATISE  ON  THE  LAW  OF  GUAEANTEES  AND 
OF  PRINCIPAL  AND  SURETY.  By  Heney  A.  de  Colyae,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.     2nd  Edition.  1885 
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Bedford's  Final  Gruide  to  Probate  and  Divorce. 
2nd  Edition. 

One  vol.  post  8vo.  6s.  cloth. 

THE    FINAL    EXAMINATION    GUIDE    TO    THE    LAW 

OF  PEOBATE  AND  DIVOECE  :  containing  a  Digest  of  Final  Examination 
Questions,  with  the  Answers.  Second  Edition.  By  E.  H.  Bedford,  Solicitor, 
Temple,  Author  of  the  "Final  Examination  Gruide  to  the  Practice  of  the  Supreme 
Court  of  Judicature,"  &c.  &o.  1882 

Bedford's  Final  Guide  to  Judicature  Acts,  1873-5. 

One  vol.  8vo.  7s.  Qd.  cloth. 

THE  FINAL  EXAMINATION  GUIDE  TO  THE  PEACTIOE 

OF  THE  SUPEEME  COUET  OF  JUDICATUEE :  containing  a  Digest  of 
the  Final  Examination  Questions,  with  many  new  ones,  with  Answers  under  the 
Supreme  Court  of  Judicature  Acts.  By  Edward  Henslowe  Bedfoed,  Solicitor, 
Editor  of  the  "Preliminary,"  "Intermediate,"  and  "Final,"  &c.  &c.  1875 


By  the  same  Author,  on  a  Sheet,  Is. 

A  TABLE  OF  THE  LEADING  STATUTES  for  the  INTEE- 
MEDIATE  and  FINAL  EXAMINATIONS  in  Law,  Equity  and  Conveyancing. 


Collier's  Law  of  Contributories. 

Post  Svo.  9s.  cloth. 

A   TEEATISE   ON   THE   LAW  OF   CONTEIBUTORIES  in 

the  Winding-up  of  Joint  Stock  Companies.     By  Eobeet  Collier,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.  1875 


Pye  on  Claims  to  Debtors'  Estates. 

Post  Svo.  3s.  ed.  cloth. 

NOTES  ON  THE  CONFLICTING  CLAIMS  TO  THE  PEO- 

PEETY  OF  A  DEBTOE.  By  Heney  John  Pye,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.  1880 

Nasmith's  Institutes  of  English  Law. 

4  vols,  post  Svo.  305.  cloth. 

THE  INSTITUTES  OF  ENGLISH  LAW.— Part  1,  English 

Public  Law.  Part  2,  English  Private  Law  (in  2  vols.).  Part  3,  Evidence  and 
the  Measure  of  Damages.  By  David  Nasmith,  LL.B.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  the  Chronometrical  Chart  of  the  History  of 
England,  &c.  1S73— 1879 

*^*  The  above  may  be  had  separately  to  complete  sets  at  the  following  prices : — 
Fart  1,  10s.  cloth.     Fart  2,  205.  cloth.     Fart  3,  lOs.  cloth. 


Cutler  and  GriflBin's  Indian  Criminal  Law. 

Svo.  6s.  cloth. 

AN  ANALYSIS  of  tlie  INDIAN  PENAL   CODE  (including 

the  Indian  Penal  Code  Amendment  Act,  1870),  with  Notes.  By  John  Cutler, 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Edmund  Fuller  G-eiefin,  B.A., 
of  Lincoln's  Inn,  Barrister-at-Law.  1871 
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The  Law  Examination  Journal. 

Edited  by  Herbert  Newman  Mozley,  M.A., 
Fellow  of  Bong's  College,  Cambridge;  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

Vol.  I.  Michaelmas,  1869,  to  Hilary,  1873.     16s.  cloth. 
II.  Easter,  1873,  to  Trinity,  1876.     15s.  cloth. 

III.  Michaelmas,  1876,  to  Michaelmas,  1880.     18s.  6d.  cloth. 

IV.  Hilary,  1881,  to  Hilary,  1885,    18s.  6d.  cloth. 


Bar  Examination  Journal. 

EDITED  BY 

A.  D.  TYSSEN,  B.C.L.,  M.A.,  Sir  E.  K.  WILSON,  Bart.,  M.A., 
and  W.  D.  EDWAEDS,  LL.B.,  Barristers-at-Law. 

Svo.,  Ss.  each,  hxj  post  3s.  \d.  ;  No.  13,  price  6s. 

Nos.  3,  6,  9,  10,  11,  12,  13,  14  and  15,  from  TRINITY  TERM,  1872, 

to  TRINITY  TERM,  1877 


The  Preliminary  Examination  Journal 

ANB  STJJBENTS  LITERARY  MAGAZINE. 

Edited  by  James  Erle  Benham. 

Now  complete  in  18  Numbers,  containing  all  the  Questions  and  Answers  from  1871  to 
1875,  and  to  be  had  in  One  Vol.  8w.,  price  18s.  cloth. 


Gaius's  Roman  Law,  by  Tomkins  and  Lemon. 

Complete  in  1  vol.  8vo.  27s.  cloth  extra. 

THE  COMMENTAEIES  of  GAIUS  on  tlie  EOMAN  LAW: 
with  an  English  Translation  and  Annotations.  By  Feedericz  J.  Tomkins,  Esq., 
M.A.,  D.C.L.,  and  William  Geoege  Lemon,  Esq.,  LL.B.,  Barristers-at-Law, 
of  Lincoln's  Inn>  1869 


Tomkins'  Institutes  of  Roman  Law. 

Part  I.  royal  8vo.  (to  be  completed  in  Three  Parts)  12s.  cloth. 

THE  INSTITUTES  OE  THE  EOMAN  LAW.     Part  I.  The 

Sources  of  the  Eoman  Law  and  its  external  History  to  the  decline  of  the 
Eastern  and  Western  Empires.  By  Feedeeicz  J.  Tomkins,  M.A.,  D.C.L., 
Barrister-at-Law,  of  Lincoln's  Inn.  1867 
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Butterworth  on  Railway  Rates  and  Traffic— 
2ncl  Edition. 

In  1  vol.,  medium  8vo.,  price  I8s.  6d.  cloth. 

A  TEEATISE  ON  THE  LAW  EELATING  TO  EATES  AND 
TEAFFIC  ON  EAILWAYS  AND  CANALS,  and  the  Practice  of  the  Rail- 
way and  Canal  Commission.  By  A.  Kaye  Butterworth,  LL.B.,  of  the  Great 
Western  Railway,  Solicitor,  assisted  by  C.  E.  Ellis,  B.A.,  of  the  Inner  Temple, 
Barrister -at -Law.  1889 

Butterworth's  Railway  Commissioners'  Practice. 

Medium  8vo.,  price  5s.  limp  cloth. 

THE  PEACTIOE  OF  THE  EAILWAY  AND  CANAL  COM- 
MISSION; being  the  Eailway  and  Canal  Traffic  Acts,  1854—1888,  and  the 
Rules  of  Procedure,  with  Notes  and  Index,  and  a  Compendium  of  the  Practice. 
By  A.  Kaye  Butterworth,  LL.B.  1889 


Dowell's  Income  Tax  Laws.— 2nd  Edition. 

8vo.     10.*.  cloth. 

THE  INCOME  TAX  LAWS  at  present  in  force  in  tlie  United 

Eangdom,  with  Practical  Notes,  Appendices  and  a  copious  Index,     By  Stephen 

DowELL,  M.A.,  of  Lincoln's  Inn,  Assistant  Solicitor  of  Inland  Revenue.     2nd 

Edition.  1885 

Bund's  Agricultural  Holdings  Acts.— 2nd  Edit. 

Post  8vo.,  12s.  cloth. 

THE  LAW  OF  COMPENSATION  FOR  UNEXHAUSTED 
AGRICULTURAL  IMPROVEMENTS,  as  amended  by  the  Agricultural 
Holdings  (England  and  Scotland)  Acts,  1883  ;  with  the  Statutes  and  Forms. 
By  J.  W.  Willis  Bund,  M.A.,  LL.B,,  of  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "The  Law  relating  to  Salmon  Fisheries  in  England  and  "Wales,"  &c. 
2nd  Edition. 1883 

Williams's  Common  Law  Pleading  and  Practice. 

8vo.  12*.  cloth. 

An  INTEODUCTION  to  PEACTICE  and  PLEADINa  in  the 
SUPERIOR  COURTS  of  LAW,  embracing  an  outline  of  the  whole  proceedings 
in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Chambers ;  together  with  the 
Rules  of  Pleading  and  Practice,  and  Forms  of  all  the  principal  Proceedings.  By 
Watkin  Williams,  Esq.,  M.P.,  of  the  Inner  Temple,  Barrister-at-Law.      1857 

Lawrence  on  Partition. 

8vo.  8s.  cloth. 

THE  COMPULSOEY  SALE  OF  EEAL  ESTATE  under  the 
POWERS  of  the  PARTITION  ACT,  1868.  As  Amended  by  the  Partition 
Act,  1876.  By  Philip  Henry  Lawrence,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law.  1877 
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Trower's  Church  Building  Laws. 

Post  8vo.  95.  cloth. 

THE  LAW  OF   THE   BUILDINO  OF    CHUECHES,   PAE- 

SONAGES,  and  SCHOOLS,  and  of  the  Division  of  Parishes  and  Places.  By 
Charles  Francis  Teower,  M.A.,  of  the  Inner  Temple,  Esq.,  Barrister- at-Law, 
late  Fellow  of  Exeter  College,  Oxford,  and  late  Secretary  of  Presentations  to 
Lord  Chancellor  Westbury.  1874 


BuUey  and  Bund's  Bankruptcy  Manual. 

12mo.  16s.  cloth. 
A  MANUAL  of  tlie  LAW  and  PEACTICE  of  BANKEUPTCY 

as  Amended  and  Consolidated  by  the  Statutes  of  1869:  with  an  APPENDIX 
containing  the  Statutes,  Orders  and  Forms.  By  John  F.  Bulley,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  J.  W.  Willis  Bund,  M.A.,  LL.B., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  With  Supplement,  including  the 
Orders  to  30th  April,  1870.  1870 

The  Supplement  may  he  had  separately,  \s.  sewed. 


Brabrook's  Co-operative  and  Provident  Societies. 

12mo.  65.  cloth. 

THE  LAW  relating  to  INDUSTEIAL  and  PEOYIDENT 
SOCIETIES,  including  the  Winding-up  Clauses,  with  a  Practical  Introduction, 
Notes,  and  Model  Pules,  to  which  are  added  the  Law  of  France  on  the  same 
subject,  and  Remarks  on  Trades  Unions.  By  Edwaed  W.  Beabkook,  F.S.A., 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Assistant  Registrar  of  Friendly 
Societies  in  England.  1869 


Gaches'  Town  Councillors  and  Burgesses  Manual. 

Post  8vo.  7s.  cloth. 
THE  TOWN  COUNCILLOES  and  BUEGESSES  MANUAL, 

a  Popular  Digest  of  Municipal  and  Sanitary  Law,  with  information  as  to 
Charters  of  Incorporation,  and  a  Collection  of  useful  Forms  especially  adapted 
for  newly  Incorporated  Boroughs.  By  Louis  Gaches,  LL.M.,  B.A.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  1875 


Holland  on  the  Form  of  the  Law. 

Svo.  7s.  Qd.  cloth. 
ESSAYS  upon  tlie  FOEM  of  tlie  LAW.     By  Thomas  Eeskine 

Holland,  M.A.,  Fellow  of  Exeter  College,  and  Chichele  Professor  of  Inter- 
national Law  in  the  University  of  Oxford,  and  of  Lincoln's  Inn,  Barrister-at- 
Law.  1870 

Heales's  History  and  Law  of  Pews. 

2  vols.  8vo.  16s.  cloth. 

THE  HISTOEY  and  LAW  OF  CHHECH  SEATS  or  PEWS. 

By  Alfeed  Heales,  F.S.A.,  Proctor  in  Doctors'  Commons.  1872 


MESSES.  BUTTEEWOETH,  7,  FLEET  STEEET,  E.G.  27 

Macaskie's  Law  of  Bills  of  Sale. 

One  Vol.,  post  8vo.,  8s.  cloth. 
THE  LAW  EELATING  TO  BILLS  OF  SALE,   with  Notes 

upon  Fraudulent  Assignments  and  Preferences,  and  the  Doctrine  of  Eeputed 
Ownership  in  Bankruptcy  ;  and  an  Appendix  of  Statutes,  Precedents,  and 
Forms.     By  Stuart  Macaskib,  of  Gray's  Inn,  Barrister -at -Law.  1882 

"Mr.  Macaskie  appears  to  us  to  he  tremely  ambiguous,  is  to  read  it  along 
facile  princeps.  His  endeavour  has  been  with  and  by  the  side  of  the  Act  of  1878. 
to  produce  an  exhaustive  text-book  upon  This  is  the  plan  adopted  by  Mr.  Macaskie. 
the  whole  law  relating  to  Bills  of  Sale."  Mr.  Macaskie  seems  to  havedevoted  great 
— Solicitors'  Journal.  attention  to  his  work,  and  his  criticisms 

"  The  only  possible  way  to  understand       and  explanations  appear  correct." — Law 
the  new  Act  of  the  present  year,  the       Times. 
language  of  which  is  in  many  cases  ex- 


Shelford's  Succession,  Probate  and  Legacy  Duties. 
2nd  Edition. 

12mo.  16*.  cloth. 

THE  LAW  EELATING  TO  THE  PEOBATE,  LEGACY 
and  SUCCESSION  DUTIES  in  ENGLAND,  lEELAND  and  SCOTLAND, 

including  all  the  Statutes  and  the  Decisions  on  those  Subjects :  with  Forms  and 
Official  Eegulations.  By  Leonard  Shelfged,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.     The  Second  Edition,  with  many  Alterations  and  Additions. 

1861 

Brandon's  Law  of  Foreign  Attachment. 

8vo.  14s.  cloth. 

A  TEEATISE  upon  the  CUSTOMAEY  LAW  of  FOEEIGN 
ATTACHMENT,  and  the  PEACTICE  of  the  MAYOE'S  COUET  of  the  CITY 
OF  LONDON  therein.  With  Forms  of  Procedure.  By  Woodthoepe  Beandon, 
Esq.,  of  the  Middle  Temple,  Barrister-at-Law.  1861 


Smith's  Bar  Education. 

8vo.  9s.  cloth. 

A  HISTOEY  of  EDUCATION  for  the  ENGLISH  BAE,  with 
SUGGESTIONS  as  to  SUBJECTS  and  METHODS  of  STUDY.  By  Philip 
Anstie  Smith,  Esq.,  M.A.,  LL.B.,  Barrister-at-Law.  1860 

Wright's  Law  of  Conspiracy. 

8vo.  4s.  cloth, 

THE  LAW  of  CEIMINAL  CONSPIEACIES  and  AGEEE- 
MENTS.  By  E.  S.  Weight,  of  the  Inner  Temple,  Barrister-at-Law,  Fellow 
of  Oriel  Coll.,  Oxford.  1873 

Cutler's  Law  of  Naturalization. 

12mo.  Zs.  %d.  cloth. 

THE  LAW  OF  NATUEALIZATION ;  as  Amended  by  tlie 
Acts  of  1870.  By  John  Cutler,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Editor  of  "Powell's  Law  of  Evidence,"  &c.  1871 
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An  Action  at  Law :  being  an  Outline  of  the  Jurisdiction  of  the 

Superior  Courts  of  Common  Law,  with  an  Elementary  View  of  the  Proceedings 
in  Actions  therein.  By  Robeet  Maxcolm  Keee,  Barrister- at-Law;  now  Judge 
of  the  SherifP's  Coiu-t  of  the  City  of  London.     Third  Edition.     12mo.  9s.  cloth. 

1861 

A  Handy  Book  for  the  Common  Law  Judges'  Chambers.     By 

Geo.  H.  Paekinson,  Chamber  Clerk  to  the  Hon.  Mr.  Justice  Byles.    1 2mo.  7  s.  cloth. 

1861 

A  Concise  Treatise  on  the  Principles  of  Equity  Pleading ;  with 

Precedents.  By  C.  Stewaet  Deewey,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.     12mo.  6s.  cloth.  1858 

Drainage  of  Land ;  How  to  procure  Outfalls  by  New  Drains,  or 

the  Improvement  of  Existing  Drains,  in  the  Lands  of  an  adjoining  Owner,  under 
the  Powers  contained  in  Part  III.  of  the  Act  24  &  25  Vict.  c.  133;  with  an  Explana- 
tion of  the  Provisions,  and  Suggestions  for  the  Guidance  of  Land  Owners,  Occupiers, 
Land  Agents  and  Surveyors.    By  J.  William  Wilson,  Solicitor.    8vo.  Is.  sewed. 

The  Law  and  Facts  of  the  Alabama  Case,  with  reference  to  the 

Geneva  Arbitration.    By  James  O'Dowd,  Esq. ,  Barrister-at-Law.    8vo.  2s.  sewed. 

Foreshores.    Report  of  Case,  The  Q,ueen  at  the  Prosecution  of 

Williams  v.  Nicholson,  for  removing  Shingle  from  the  Foreshore  at  Withernsea. 
Heard  at  the  Police  Court,  HuU,  31st  May,  1870.     8vo.  Is.  sewed. 

Indian  Civil  Service  Examinations.    On  reporting  Cases  for  the 

Periodical  Examinations  by  Selected  Candidates  for  the  Civil  Service  of  India : 
Being  a  Lecture  delivered  on  Wednesday,  June  12th,  1867,  at  King's  College, 
London.  By  John  Cutlee,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Professor 
of  English  Law  and  Jurisprudence  and  Professor  of  Indian  Jurisprudence  at 
King's  College,  London.     8vo.  Is.  sewed. 

Hamel's    International    Law,    in    connexion    with    Municipal 

Statutes  relating  to  the  Commerce,  Bights  and  Liabilities  of  the  Subjects  of 
Neutral  States  pending  Foreign  War ;  considered  vnth  reference  to  the  Case  of 
the  Alexandra,  seized  under  the  provisions  of  the  Foreign  Enlistment  Act.  By 
Felix  Haegeave  Hamel,  Barrister-at-Law.     Post  8vo.  3s.  boards.  1863 

Francillon's  Lectures,  Elementary  and  Familiar,  on  English  Law. 

FiEST  and  Second  Seeies.  By  James  Feancillon,  Esq. ,  County  Court  Judge. 
2  vols.  8vo.  8s.  each,  cloth.  1860—1861 

The  Laws  of  Barbados.    Royal  8vo.  21s.  cloth. 

Le  Marchant's  Report  of  Proceedings  of  the  House  of  Lords 

on  the  Claims  to  the  Barony  of  Gardner,  with  an  Appendix  of  Cases  illustrative 
of  the  Law  of  Legitimacy.  By  Sir  Denis  Le  Maechant,  of  Lincoln's  Inn, 
Barrister-at-Law.     8vo.  18s.  boards.  1828 
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Norman's  Treatise  on  the  Law  and  Practice  relating  to  Letters 
Patent  for  Inventions.  By  J,  P.  Norml4.n-,  M.A.,  Barrister-at-Law.  Post  Svo. 
75.  Qd.  cloth.  1853 

Gray's  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Pro- 
ceedings in  the  Courts  of  Common  Law  at  Westminster.  By  Johx  G-ray,  Esq. , 
of  the  Middle  Temple,  Ban-ister-at-Law.     Svo.  2ls.  cloth.  1853 

An  Elementary  View  of  the  Proceedings  in  a  Suit  in  Equity. 
"With  an  Appendix  of  FoiTas.  By  Sylvester  J.  Hunter,  B.A.,  of  Lincoln's 
Inn,  Barrister- at -La\v.  Sixth  Edition.  By  Gr.  W.  Lawrance,  M.A.,  of 
Lincoln's  Inn,  Barrister-at-Law.     Post  Svo.  12^.  cloth.  1873 

A  Memoir  of  Lord  Lyndhurst.  By  William  Sidney  Gibson,  Esq., 
M.A.,  F.S.A.,  Barrister-at-Law,  of  Lincoln's  Inn.  Second  Edition,  enlarged. 
Svo.  25.  6d.  cloth. 

The  Ancient  Land  Settlement  of  England.  A  Lecture  delivered 
at  University  College,  London,  October  17th,  1S71.  By  J.  "W.  Willis  Bund, 
M.A.,  Professor  of  Constitutional  Law  and  History.     Svo.  Is.  sewed. 

Bowditch's  Treatise  on  the  History,  Revenue  Laws,  and  Govern- 
ment of  the  Isles  of  Jersey  and  G-uemsey,  to  which  is  added  the  recent  Acts  as 
to  Smuggling,  Customs  and  Trade  of  the  Isle  of  ZVIan  and  the  Channel  Islands, 
Forms,  Costs,  ice.     By  J.  Bowditch,  Solicitor.     Svo.  Ss.  6d.  sewed. 

Pulling's  Practical  Compendium  of  the  Law  and  Usage  of 
Mercantile  Accounts:  describing  the  various  Eides  of  Law  affecting  them, 
at  Common  Law,  in  Equity,  Bankruptcy  and  Insolvency,  or  by  Arbitration. 
Containing  the  Law  of  Joint  Stock  Companies'  Accounts,  and  the  Legal  Eegu- 
lations  for  their  Adjustment  imder  the  Winding-up  Acts  of  1848  and  1849.  By 
At.f.xavder  Pullixg,  Esq.,  of  the  Inner  Temple,  Bai-rister-at-Law.  12mo.  95. 
boards.  1850 

Linklater's  Digest  of,  and  Index  to,  the  New  Bankruptcy  Act, 
1869,  and  the  accompanying  Acts.  By  John  Lin'Klatee,  Solicitor.  Second 
Edition.     Imperial  Svo.  35.  6d.  sewed. 

Moseley's  Law  of  Contraband  of  War ;  comprising  all  the 
American  and  English  Authorities  on  the  Subject.  By  Joseph  Moseley,  Esq., 
B.C.L.,  Barrister-at-Law.     Post  Svo.  os.  cloth.  1861 

Dr.  Deane's  Law  of  Blockade,  as  contained  in  the  Judgments 
of  Dr.  Lusliinston  and  the  Cases  on  Blockade  decided  duiing  1854.  By  J.  P. 
Deant-,  D.C.L.,  Advocate  in  Doctors'  Commons.     Svo.  IO5.  cloth.  1855 

Lovesy's  Law  of  Arbitration  between  Masters  and  "Workmen, 

as  founded  upon  the  Councils  of  Conciliation  Act  of  1867,  the  Masters  and 
Workmen  Act,  and  other  Acts,  with  an  Introduction  and  Notes.  By  C.  W. 
LovESY,  Esq.,  Barrister-at-Law,  now  one  of  Her  Majesty's  Judges,  British 
Guiana.     12mo.  45.  cloth.  1867 
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SewelPs  Treatise  on  the  Law  of  Sheriff,  with  Practical  Forms 

and  Precedents.  By  Richaed  Claeke  Sewell,  Esq.,  D.C.L.,  Barrister-at-Law. 
8vo.  21s.  boards.  1842 

The  Law  relating  to  Transactions  on  the  Stock  Exchange.    By 
Heney  Keysee,  ^sq.,  Barrister-at-Law.     12mo.  8s.  cloth.  1850 

A  Legigraphical  Chart  of  Landed  Property  in  England  from  the 

time  of  the  Saxons  to  the  present  ^ra.  By  Chaeles  Feaene,  Esq.,  Barrister- 
at-Law.     On  a  large  sheet,  6s.  coloured. 

The  Common  Law  of  Kent;  or  the  Customs  of  Gavelkind.   With 

an  Appendix  concerning  Borough  English.  By  T.  Robinson,  Esq.  Thied 
Edition,  with  Notes  and  References  to  modern  Authorities,  by  John  Wilson, 
Esq.,  Barrister-at-Law.     8vo.  18s.  boards.  1822 

A  Treatise  on  the  Law  of  Gaming,  Horse-Racing,  and  Wagers. 

By  Feedeeic  Edwaeds,  Esq.,  Barrister-at-Law.     12mo.  5s.  cloth.  1839 

A  Treatise  on  the  Law  of  Commerce  and  Manufactures,  and  the 

Contracts  relating  thereto ;  with  an  Appendix  of  Treaties,  Statutes,  and  Pre- 
cedents. By  Joseph  Chitty,  Esq.,  Barrister-at-Law.  4  vols,  royal.  8vo. 
£6  :  6s.  boards.  1824 

Anstey's  Pleader's  Guide ;  a  Didactic  Poem,  in  Two  Parts.    The 

Eighth  Edition.     12mo.  7s.  boards.  1826 

Hardy's  Catalogue  of  Lords  Chancellors,  Keepers  of  the  Great 

Seal,  and  Principal  Officers  of  the  High  Court  of  Chancery.  By  Thomas 
DuFPus  Haedy,  Principal  Keeper  of  Records.  Royal  8vo.  20s.  cloth.  (Only 
250  copies  printed.)  1843 

Pothier's  Treatise  on  the  Contract  of  Partnership;   with  the 

Civil  Code  and  Code  of  Commerce  relating  to  the  Subject,  in  the  same  Order. 
Translated  from  the  French.     By  O.  D.  Tudoe,  Esq.,  Barrister.    8vo.  5s.  cloth. 

1854 
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